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interest.  Docimwnts  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
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ajn.  eadi  day  the  Federal  Register  is  published.  The  database 
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Qanuary  2, 1994)  forward.  Free  public  access  is  available  on  a 
Wi<^  Am  Information  Server  fwAIS)  through  the  Internet  and  via 
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using  the  Wcvld  Wide  Web;  the  Superintendent  of  Documents 

home  page  address  is  http://www.access.gpo.gov/su docs/,  by 
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h6lpCeidsOS.eids  gpo.gov;  by  faxing  to  (202)  512-1262;  or  by 
calfing  (202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time, 
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The  annual  subscription  price  for  the  Federal  Redster  paper 
editiiHi  is  $494,  or  $544  for  a  combined  Federal  Renster,  Federal 
RM^stra'  Index  and  List  of  CFR  Sections  Aflected  (LSA) 
suucripticm:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
far  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
fat  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintmdent  of  Ekxruments,  P.O.  Box  371954,  Pittsbuigh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
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FEDERAL  REGISTEK  WORKSHW 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  pnsent: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  pubUc's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

(Two  Saasims] 

March  12,  1996  at  9:00  am  and 

March  26,  1996  at  9:00  am 

Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 

202-523-4538 
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Poultry  grade  standards,  voluntary: 
Cooked,  boneless-skinless  products;  correction,  7050 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Farm  Service  Agency 
See  Forest  Service 

See  Natural  Resources  Conservation  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  6966- 
6967 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  tmimals  and  animal 
products: 
Cattle  exportations;  tuberculosis  and  brucellosis  test 
requirements,  6917-6918 
PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Pork  and  pork  products  from  Mexico  transiting  United 
States,  6955-6956 

Antitrust  Division 
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Bethlehem  Steel  Corp.,  et  al.,  7019 
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Wilfred  Baker  Engineering.  Inc.,  7020-7021 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  I*urchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6971-6972 

Coast  Guard 

RULES 

Vessel  identification  system;  effective  date,  6943 

PROPOSED  RULES 

Federal  regulatory  review: 

Electrical  engineering  requirements  for  merchant  vessels 
Correction,  7050-7051 
Vessels;  small  passenger  inspection  and  certification 

Meetings,  6961 

Commerce  Department 

See  Census  Bureau 
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See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  Fine  Arts 

NOTICES 
Meetings,  7005 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Proctirement  list;  additions  and  dpletions,  6976-6977 

Comptroller  of  the  Currency 

NOTICES 

National  banks: 
Independent  regulatory  appeals  process,  7042-7046 

Defense  Department 

See  Navy  Department 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  6978-6979 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Murphy,  Terrence  E.,  M.D.;  correction,  7050 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6979-6980 
Submission  for  OMB  review;  comment  request.  6979- 
6980 
Grants  and  cooperative  agreements;  availability,  etc.: 
Jacob  K.  Javits  gifted  and  talented  students  education 
program,  6980-6983 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Distribution  and  Auto  Service,  Inc..  7021 

Energy  Fuels  Nuclear,  Inc.,  7021 

General  Mills.  Inc.,  et  al.,  7021-7023 

Magnetek  Main  St.  Plant,  7023 

Parker  &  Parsley  Petroleum  USA,  Inc..  7023 

Rivera  Manufacturing,  7023 
NAFTA  transitional  adjustment  assistance: 

Paxport  Mills,  Inc.,  7023-7024 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

7024-7025 

Energy  Department 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 
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Nuclear  weapons  nonproliferation  policy  concerning 
foreign  research  reactor  spent  nuclear  fuel,  6983- 
6986 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Atmospheric  Radiation  Measurement  Program,  6986- 
6988 

Envkomnantai  Protactlon  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Petroleum  refinery  sources,  new  and  existing;  correction, 
7051 
Air  pollution  control;  new  motor  vehicles  and  engines: 
Heavy-duty  vehicles;  1996  model  yeu  emission 

standards;  nonconformance  penalties,  6944-6949 
Heavy-duty  vehicles  and  engines;  1996  and  1998  model 
year  emission  standards;  nonconformance  penalties, 

6949-6953 

NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  OMB  review;  comment  request,  6995- 
6996 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  6996-6997 
Weekly  receipts,  6997-6998 
Reporting  and  recordkeeping  requirements,  6998 
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Wardiouses;  licensed,  and  cancellations  and/or 
terminations;  lists  availability,  6967 

Federal  Aviation  Administration 

RULES 

Air  carri«  certification  and  operations: 

First  aid  kits;  hum  compound  removal,  6938-6939 
Airworthiness  directives: 

Airbus.  6925-6932 

Air  Tractor.  Inc..  6934-6935 

Boeing,  6935-6937 

Fokker.  6932-«934 
.  Glaser-Dirks  Flugzeugbau  GmbH,  6937-6938 

McDoimell  Dou^,  6922-6924 
Airworthiness  standards:  | 

Special  conditions — 
Eurocopter  Deutschland  model  EC135  helicopter, 
6921-6922 
Class  E  airspace 
'  Correction.  7051 


Comnuinications  Commission 

PROPOSED  RULES  ■ 

Common  carrier  services: 
Enhanced  911  services  compatibility  of  wireless  services, 

6963-6964 
Local  exchange  carriers  and  commercial  mobile  radio 
service  providers;  equal  access  and  interconnection 
obligations,  6961-6963 
NOTICES  I 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6998-6999 
Sulnnission  for  OMB  review;  comment  request,  6999- 
7000 
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Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Simshine  Act.  7048 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas:  * 

Idaho,  7000-7001 

Oregon,  7001-7002 

Pennsylvania.  7002 

Vermont,  7002 

Virginia,  7002 

Washington,  7002-7003 

West  Virginia.  7003-7004 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Public  Service  Co.  of  Indiana.  Inc..  et  al..  6990-6992 
Environmental  statements;  availability,  etc.: 

Northern  Border  Pipeline  Co.  et  al.,  6992-6994 

Pacific  Gas  &  Electric  Co.,  6994 
Natural  gas  certificate  filings: 

Western  Gas  Interstate  Co.  et  al.,  6994-6995 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  6988-6989 

CNG  Transmission  Corp.,  6989-6990 

OkTex  Pipeline  Co..  6990 

Southern  Natural  Gas  Co..  6990 

Federal  Highvvay  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Erie  County,  NY,  7040 

Otero  County,  NM,  7040-7041 

Federal  Reserve  System 

RULES 

International  banking  operations  (Regulation  K): 
Evaluation  criteria  for  foreign  bank  operations  in  United 
States.  6918-6921 
PROPOSED  RULES 

International  banking  operations  (Regulation  K): 
Foreign  banks,  shell  branches  management;  U.S.  branches 
or  agencies  prohibition  from  management  through 
offshore  branches,  6956-6958 
NOTICES 

Meetings;  Simshine  Act.  7048-7049 
Applications,  hearings,  determinations,  etc.: 
Dresdner  Bank  AG.  7004 
Norwest  Corp..  7004-7005 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Northern  spotted  owl,  6964-6965 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Adhesive  coatings  and  components — 
3-iodo-2-propynyl-N-butylcarbamate,  6939-6940 
NOTICES 
Food  additive  petitions: 

Ciba-Geigy  Corp.,  7005-7006 


Stockhausen,  Inc.;  withdrawn,  7006 
Harmonisation  International  Conference;  guidelines 
availability: 
Analysis  of  expression  construct  in  cells  used  for 

production  of  r-DNA  derived  protein  products,  7006- 
7008 
Meetings: 

Advisory  committees,  panels,  etc.,  7008-7011 
Reports;  availability,  etc.: 
Categorization  of  investigational  devices  for  Medicare 
coverage;  interagency  agreement  between  FDA  and 
HCFA,  7011-7012 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arizona 
Yuma  County  Airport  Authority,  Inc.;  Warehouse/ 
distribution  facilities,  6972-6973 
Louisiana 

Conoco,  Inc.,  oil  refinery  complex;  correction,  7050 
South  Dakota 
Joe  Foss  Field  et  al.;  Warehouse/ distribution  facilities, 
6973 

Forest  Service 

NOTICES 
Meetings: 
Intergovernmental  Advisory  Committee,  6967 
Southwest  Oregon  Fnrovincial  Interagency  Executive 
Committee  Adwsory  Committee,  6967 
National  Forest  System  lands: 
Tonto  National  Fofest,  AZ;  Carlota  Copper  Project 
conformity  dejermination,  6967-6970 

Health  and  Human  Services  Department 

See  Food  and  Drug  i^^lministration 
See  Health  Care  Financing  Administration 
NOTICES 
Meetings: 
Dietary  Supplement  Ljbbels  Commission,  7005 

Health  Care  Financirtg  i|ldmlnlstration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  QMB  review;  comment  request,  7012- 
7013  i 

Housirtg  and  UrtMn  Development  Department 

RULES 

Conmiunity  facilities: 

Affordable  housing  programs;  streamlining,  7060-7063 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless —    • 
Excess  and  surplus  Federal  property,  7013 

Immigration  and  Naturaiiiation  Service 

NOTICES  ^ 
Meetings: 
Citizens  Advisory  Panel,  7021 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 


NOTICES 

Exxon  Valdez  Oil  Spill  Trustee  Council:  restoration  of 
resources  and  services  injured  by  oil  spill;  project 
proposals  request,  7013 

Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  7013 

International  Trade  Administrstlon 

NOTICES 

Antidumping  duty  orders  and  findings: 
Determination  not  to  revoke,  6973-6974 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  7049 
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Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 

John  Morrell  and  Co.,  7018 

Penta  Wood  Products.  Inc..  7018 

Sweat  et  al.,  7018-7019 

l.abor  Department 

See  Employment  and  Training  Administs^jon 
See  Employment  Standards  Administration 

Land  INanagement  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.; 

Cyprus  Bagdad  Copper  Corp.,  AZ;  correction,  7050 
Meetings: 

BakersReld  Resource  Advisory  Council,  7013-7014 

Lower  Snake  River  District  Resource  Advisorv  Council, 
7014 

Utah  Resource  Advisory  Council,  7014 
Organization,  functions,  and  authority  delegations; 

Salmon  Field  Office,  ID;  mailing  address  change,  7014 
Rangeland  health  and  grazing  management;  State  standards 
and  guidelines: 

Arizona,  7014-7015 
Realty  actions:  sales,  leases,  etc.: 

New  Mexico,  7015    - 
Resource  management  plans,  etc. 

San  Luis  Resource  Area,  CO.  7015-7016 

MineraiS/Menagement  Service 

PROPOSED  RULES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 
Leasing  policies,  6958-6961 
NOTICES 

Environmental  statements;  availability,  etc.: 
Outer  Continental  Shelf  oil  and  gas  leasing  5-year 
program,  7016 
Federal  offshore  mineral  leases;  de  minimis  amount  for 

recoupments,  7016-7017 
Royalty  management  program: 
Electronic  Eteta  Interchange  (EDI);  presentation,  7017 

Natiortal  Labor  Relations  Board 

RULES 

Administrative  law  judges;  unfair  labor  practice 

proceedings;  role  in  expeditious  resolution  facilitation. 

6940-6942 
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Naftlonai  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  a^d  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  6953-6954 
Domestic  fisheries — 
Block  Island  Soimd;  closed  to  all  fishing;  correction. 
7050 
PflOPOSED  RULES 
Fisheii^conservation  and  management: 

Caribbean  Fishery  Management  Coimcil;  hearing.  6965 
NOTICES 
Environmental  statements;  availability,  etc.: 

Jiineau,  AK;  consolidation  of  facilities,  6974-6975 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Vandenberg  AFB,  CA;  McDonnell  Douglas  Aerospace 
Delta  n  vehicles,  6975 
Permits: 
Endangered  and  threatened  species,  6975-6976 
Marine  mammals,  6976 

National  Parit  Service 

RULES 

National  Park  System: 
Denali  National  Park  and  Preserve,  AK;  Mount  McKinley 
and  Moimt  Foraker;  moimtain  climbing  registration 
requirements,  6943-6944  , 

NOTICES  ' 

Meetings: 
Indian  Memorial  Advisory  Committee,  7017-7018 

National  Science  Foundation 

NOTICES 
Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  7025 
Equal  Opportunities  in  Science  and  Engineering 
Committee,  7025 

Natural  Resources  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds: 

Coon  Creek  Watershed,  MN,  6970 

Pasture  Creek  Watershed,  MT,  6971 

Navy  Department  |^ 

NOTICES 

Inventions,  government-owned;  availability  for  licensing, 

6977-6978  i 

Meetings: 
Naval  Postgraduate  School,  Board  of  Advisors  to 
Superintendent,  6978 

Nudear  Retaliatory  Commission 

NOTICES 
Meetings: 
Reactor  S^eguards  Advisory  Committee,  7025-7026 

Put)llc  Health  Service  I 

See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7026-7027 
Meetings;  Sunshine  Act,  7049 


Research  and  Special  Programs  Administration 

NOTICES 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Ttie  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  96-005-1] 

Cattle  Exportations;  Tuberculosis  and 
Brucellosis  Test  Requirements 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  concerning  exportation  of 
livestock  by  eliminating  requirements 
for  pre-export  diagnostic  tests  for 
tuberculosis  and  brucellosis  in  certain 
cattle  being  exported  from  the  United 
States  directly  to  slaughter.  Slaughter 
cattle  affected  will  be  those  exported 
from  States  free  of  brucellosis  or 
tuberculosis  and  those  exported  to 
countries  that  have  a  disease 
surveillance  system  equivalent  to  that  of 
the  United  States  and  that  agree  to  share 
with  the  United  States  any  findings  of 
brucellosis  or  tuberculosis  in  U.S.  origin 
cattle.  We  believe  that  these  test 
requirements  can  be  eliminated  without 
compromising  the  integrity  of  our 
brucellosis  and  tuberculosis 
surveillance  systems.  This  rule  will 
facilitate  the  movement  of  U.S. 
slaughter  cattle  to  foreign  countries. 
DATE$:  Interim  rule  effective  February 
15, 1996.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
April  23,  1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-005-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-005-1.  Comments 
received  may  be  inspected  at  USDA, 
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room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian. 
National  Center  for  Import  and  Export. 
VS,  APHIS.  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231;  (301)  734- 
3294. 

SUPPLEMENTARyfi^MATION: 
Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  Section  91.5  requires,  among 
other  things,  that  cattle  intended  for 
exportation  be  tested  for  tuberculosis 
and  brucellosis.  We  are  amending  the 
regulations  to  remove  these  testing 
requirements  for  cattle  exported  directly 
to  slaughter  in  a  foreign  country,  if  the 
receiving  country  has  a  disease 
surveillance  system  equivalent  to  that  of 
the  United  States,  as  determined  by  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  and 
if  the  receiving  country  agrees  to  share 
any  findings  of  brucellosis  or 
tuberculosis  in  U.S.  origin  cattle  with 
APHIS.  Also,  we  are  amending  the 
regulations  to  remove  these  testing 
requirements  for  any  cattle  moving 
directly  to  slaughter  from  a  State 
designated  as  free  of  tuberculosis  or 
brucellosis  in  9  CFR  77.1  or  78.41. 
respectively. 

Currently,  all  cattle  exported  from  the 
United  States,  including  cattle  shipped 
directly  to  slaughter,  must  be  tested  for 
brucellosis  and  tuberculosis.  Testing 
ensures  that  any  diseased  cattle  will  be 
detected  and  prevented  from  leaving  the 
United  States.  Additionally,  detection  of 
disease  in  any  cattle  intended  for  export 
would  alert  APHIS  to  the  possible 
presence  of  disease  in  the  herd  of  origin, 
and  allow  us  to  take  action  to  contain 
and  eradicate  the  disease. 

Cattle  moving  directly  to  slaughter 
present  a  negligible  risk  of  transmitting 
either  brucellosis  or  tuberculosis  to 
other  cattle.  Although  we  would  still 
want  the  cattle  tested  to  ensure  that  we 
have  information  about  any  possible 


source  of  these  diseases  in  the  United 
States,  the  tests  could  be  conducted  in 
the  receiving  country,  if  that  country 
has  a  disease  surveillance  system 
equivalent  to  that  of  the  United  States, 
as  determined  by  the  Administrator, 
APHIS,  and  the  country  agrees  to  share 
any  findings  of  tuberculosis  and 
brucellosis  with  APHIS.  Further,  cattle 
intended  for  export  directly  to  slaughter 
from  a  Class  Free  State  for  brucellosis  or 
an  Accredited-Free  State  for 
tuberculosis  would  present  a  negligible 
risk  of  carrying  brucellosis  or 
tuberculosis,  respectively.  Therefore,  we 
believe  it  is  unnecessary  to  require 
testing,  prior  to  export,  for  brucellosis  if 
the  cattle  are  moved  directly  from  a 
Class  Free  State  for  brucellosis,  or  for 
tuberculosis  if  the  cattle  are  moved 
directly  from  an  Accredited -Free  State 
for  tuberculosis. 

The  primary  effect  of  this  rule  would 
be  on  cattle  moved  directly  to  slaughter 
in  Mexico  and  Canada.  Nearly  all  cattle 
exported  for  slaughter  are  exported  to 
Mexico  and  Canada  The  Administrator 
has  determined  that  Canada  has  a 
surveillance  system  for  both 
tuberculosis  and  brucellosis  that  is 
equivalent  to  that  of  the  United  States, 
and  Canada  will  share  any  findings  of. 
tuberculosis  and  brucellosis  in  U.S. 
origin  cattle  with  APHIS.  The 
Administrator  also  has  determined  that 
Mexico  has  a  sur\'eillance  system  for 
tuberculosis  that  is  equivalent  to  that  of 
the  United  States,  and  Mexico  wii!  share 
any  findings  of  tuberculosis  in  U.S. 
origin  cattle  with  APHIS.  Mexico  is  still 
developing  a  brucellosis  surveillance 
system,  so  cattle  moving  direi  tlv  to 
slaughter  in  Mexico  will  i  ontinue  to 
require  brucellosis  tests,  unless  thev  are 
moving  from  a  Class  Free  State,  as 
designated  in  9  CFR  78.41. 

Miscellaneous 

We  are  making  minor  editorial 
changes  for  clarity  and  corisistencv. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Senii  e  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
This  rule  will  relieve  restrictions  on  the 
exportation  of  slaughter  cat'le  bv 
removing  certain  pre-export  testing 
requirements.  U.S.  cattle  exporters  will 
benefit  economically  if  the  restrirt.nns 
are  removed  in  time  for  them  to  take 
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advantage  of  current  favorable 
maiiceting  conditions.  In  addition.  State 
veterinary  officials  firom  all  four  States 
bordering  Mexico — Arizona,  California, 
New  Mexico,  and  Texas — have 
requested  that  we  make  these  changes  to 
facilitate  the  export  of  slaughter  cattle, 
as  we  have  other  means  to  obtain  the 
test  results. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  conunent  period  closes,  we 
will  publish  another  doounent  in  the 
Fadml  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

EnecuUve  Order  12866  and  Regulatory 
FledbilhyAct 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  relieves  restrictions  and  is, 
therefore,  expected  to  have  a  favorable 
econranic  impmct  on  small  entities.  The 
need  to  make  this  rule  effective  in  time 
for  U.S.  exporters  of  slaughter  cattle  to 
take  advantage  of  a  favorable  marketing 
sitiiation  makes  timely  compliance  wiUi 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
impracticable.  The  final  rule  for  this 
action  will  include  an  analysis  of  the 
economic  impact  of  this  rule  on  small 
.  entities  and  will  address  any  comments 
we  receive  on  the  economic  impact  of 
the  rule  on  small  entities. 

Execative  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofiicials.  (See  7  CFR  part 
3015,  subpart  V.) 

ExecutiTe  Order  12778 


I 


This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases,  Animal  welfare, 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Accordingly,  9  CFR  part  77  is 
amended  as  follows: 

PART  91— INSPECTION  AND 
HANDUNG  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  105, 112, 113, 114a, 
1?n  i?l.lC4b,  134f,  136.  1368,612,613, 
614,  and  618;  46  U.S.C.  466a  and  466b:  49 
U.S.C.  1509(d);  7  CFR  2.22.  2.80,  and 
371.2(d). 

2.  Section  91.5  is  amended  as  follows: 

a.  By  revising  paragraph  (a)  to  read  as 
set  forth  below. 

b.  By  revising  paragraph  (b)  to  read  as 
set  forth  below. 

c.  In  paragraph  (c),  the  first  sentence, 
by  adding  a  comma  after  the  words 
"foreign  country". 

$91.5    Cattle. 

*        *        «        *        * 

(a)  Tuberculosis.  All  cattle  over  1 
month  of  age  shall  be  negative  to  a 
caudal  intradermal  tuberculin  test  using 
0.1  ml.  of  tuberculin  with  a  reading 
obtained  72  hours  (plus  or  minus  six 
hours)  after  injection  as  prescribed  in 
Veterinary  Services  Memorandum 
552.15  "Instructions  and  Procedures  for 
Conducting  Tuberculin  Tests  in  Cattle," 
section  VIII  A.^ 

(1)  Provided  that,  such  tests  are  not 
required  for  any  of  the  following: 

(i)  Cattle  exported  directly  to 
slaughter  in  a  country  that  has  a 
tuberculosis  surveillance  system 
equivalent  to  that  of  the  United  States, 
as  determined  by  the  Administrator,  and 
that  agrees  to  share  any  findings  of 
tuberculosis  in  U.S.  origin  cattle  with 
APHIS;  and 

(ii)  Cattle  exported  directly  to 
slaughter  from  a  State  designated  as  an 
Accredited-Free  State  in  9  CFR  77.1. 

(2)  The  Administrator  has  determined 
that  the  following  countries  have  a 
tuberculosis  surveillance  system  that  is 


equivalent  to  that  of  the  United  States: 
Canada  and  Mexico. 

(b)  Brucellosis.  All  cattle  over  6 
months  of  age  shall  be  negative  to  a  test 
for  brucellosis  conducted  as  prescribed 
in  "Standard  Agglutination  Test 
Procedures  for  the  Diagnosis  of 
Brucellosis"  ^  or  "Supplemental  Test 
Procedures  for  the  Diagnosis  of 
Brucellosis."  2 

(1)  Provided  that,  such  tests  are  not 
required  for  any  of  the  following: 

(i)  Official  vaccinates  of  dairy  breeds 
under  20  months  of  age;    - 

(ii)  Official  vaccinates  of  beef  breeds 
under  24  months  of  age;  * 

(iii)  Steers  and  spayed  heifers; 

(iv)  Cattle  exported  directly  to 
slaughter  in  a  coimtry  that  has  a 
brucellosis  surveillance  system 
equivalent  to  that  of  the  United  States, 
as  determined  by  the  Administrator,  and 
that  agrees  to  share  any  findings  of 
brucellosis  in  U.S.  origin  cattle  with 
APHIS;  and 

(v)  Cattle  exported  directly  to 
slaughter  fit>m  a  State  designated  as  a 
Class  Free  State  in  9  CFR  78.41. 

(2)  The  Administrator  has  determined 
that  the  following  country  has  a 
brucellosis  stirveillance  system  that  is 
equivalent  to  that  of  the  United  States: 
Canada. 


S91.8    [Amended] 

3.  In  §91.8,  footnote  4  and  its 
reference  are  redesignated  as  footnote  3. 

Done  in  Washington,  DC,  this  15th  day  of 
Pehruary  1996. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Seivice. 
(PR  Doc.  96-4148  Filed  2-22-96;  8:45  am] 

BILUNQ  CODE  3410-34-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

[Regulation  K;  Docket  No.  R-0862] 

International  Banking  Operations 
AGENCY:  Board  of  Governors  of  the 
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2  Copies  of  this  publication  may  be  obtained  from 
the  Animal  and  Plant  Health  Inspection  Service. 
Veterinary  Services.  National  Center  for  Import- 
Export.  4700  River  Road.  Riverdale.  Maryland 
20737-1231. 


Federal  Reserve  System. 
action:  Final  rule. 


UMI 


SUMMARY:  Section  202(e)(7)  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA  or 
Act)  provides  that  the  Board,  in 
consultation  with  the  Treasury,  develop 
and  publish  criteria  to  be  used  in 
evaluating  the  operations  of  any  foreign 
bank  in  the  United  States  that  the  Board 
has  determined  is  not  subject  to 
comprehensive  supervision  or 


regulation  on  a  consolidated  basis.  This 
final  rule  amends  Regulation  K  on 
international  banking  operations  to  set 
out  such  criteria  pursuant  to  section     , 
202(e)(7)  of  FDICIA. 

EFFECTIVE  DATE:  March  25,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  O'Day,  Associate  General 
Counsel  (202/452-3786),  Sandra  L. 
Richardson,  Managing  Senior  Counsel 
(202/452-6406),  John  W.  Rogers, 
Attorney  (202/452-2798);  Michael  G. 
Martinson,  Assistant  Director  (202/452- 
3640),  Elizabeth  H.  Roberts,  Manager 
(202/452-3846),  Division  of  Banking 
Supei  vision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  users  of 
Telecommimication  Device  for  the  Deaf 
(TDD),  please  contact  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve' 
System  (Board  or  Federal  Reserve),  20th 
and  C  Streets,  N.W.,  Washington,  D.C. 
20551. 

SUPPLEMENTARY  INFORMATION:  Section 
7(e)(7)  of  the  bitemational  Banking  Act 
(IBA)  was  added  by  the  Foreign  Bank 
Supervision  Enhancement  Act  (FBSEA) 
and  requires  the  Board,  in  consultation 
with  the  Treasury  Department,  to     • 
publish  criteria  to  be  used  in  evaluating 
the  operations  of  any  foreign  bank  in  the 
United  States  that  the  Board  has 
determined  is  not  subject  to 
comprehensive,  consolidated 
supervision  by  its  home  country 
supervisor.  A  determination  by  the 
Board  that  a  foreign  bank  is  not  subject 
to  comprehensive,  consolidated 
supervision  is  a  sufficient  ground,  in 
and  of  itself,  for  the  Board  to  require,  or 
with  respect  to  federal  branches  or 
agencies  to  recommend,  termination  of 
the  foreign  bank's  U.S.  branches, 
agencies,  or  commercial  lending 
company  subsidiaries.  However, 
termination  of  its  U.S.  operations  is  not 
mandatory  in  these  circumstances. 
Instead,  in  enacting  section  7{e)(7)  of  the 
IBA,  Congress  recognized  that  tiiere  may 
be  factors  in  particular  cases  that 
militate  against  termination  of  8  foreign 
bank's  U.S.  operations. 

On  December  13, 1994,  the  Board 
published  for  comment  a  proposed 
amendment  to  Regulation  K  (the 
Proposed  Rule),  59  FR  64171,  setting 
forth  criteria  to  be  used  in  evaluating 
whether  a  foreign  bank's  U.S. 
operations,  in  the  absence  of 
comprehensive,  consolidated 
supervision,  should  be  terminated  or 
permitted  to  continue  and,  if  the  latter, 
whether  any  supervisory  constraints 
should  be  placed  upon  the  bank  in 
connection  with  those  operations. 


The  Proposed  Rule  further  provided 
that  any  foreign  bank  found  not  to  be 
subject  to  comprehensive,  consolidated 
supervision  may  be  required  to  enter 
into  and  comply  with  an  agreement  to 
conduct  its  U.S.  operations  in 
accordance  with  restrictions  the  Board 
may  determine  to  be  appropriate  in 
order  to  assure  the  safety  and  soundness 
of  such  operations.  Prior  to  imposing 
any  such  restrictions,  whether  through 
written  agreement  or  otherwise,  the 
Board  would  consult  with  the  Office  of 
Comptroller  of  the  Currency  (OCC)  or 
the  relevant  state  banking  authorities.  In 
appropriate  circimistances,  the  OCC  or 
the  relevant  state  banking  authorities 
may  join  in  any  such  agreement.  If  any 
requirements  imposed  in  such  an 
agreement  were  not  adhered  to,  the  U.S. 
banking  operations  of  the  foreign  bank 
would  be  subject  to  further  enforcement 
action,  including  potentially  the 
issuance  of  an  order  terminating  the 
activities  of  its  U.S.  offices  or 
transmittal  of  a  recommendation  to  the 
OCC  for  such  termination. 

The  Board  received  six  public 
comments  with  regard  to  tiie  Proposed 
Rule.  Comments  were  submitted  by  two 
Members  of  Congress,  an  association  of 
state  banldng  supervisors,  three  trade 
associations,  and  one  domestic  bank. 
The  comments  focused  on  the  following 
general  topics:  maintaining  flexibility  in 
the  evaluation  process,*as  well  as  in  the 
supervisory  responses  to  a 
determination  that  a  foreign  bank  is  not 
subject  to  comprehensive,  consolidated 
supervision;  taking  into  account  a 
country's  progress  towards  a  system  of 
comprehensive,  consolidated 
supervision;  excluding  representative 
offices  fixjm  evaluation  under  the 
criteria;  providing  notice  to  a  foreign 
bank  prior  to  making  a  comprehensive, 
consolidated  supervision  determination; 
clarifying  relevant  state  banking 
regulators  for  purposes  of  consultation 
under  the  rule;  and  evaluating  a  foreign 
bank's  overall  financial  condition.  The 
comments  are  discussed  further  below. 

Flexibility 

The  commenters  generally  endorsed 
the  flexibility  indicated  by  the  Board  in 
proposing  to  take  into  account  a  wide 
variety  of  criteria  in  evaluating  whether 
a  foreign  bank's  U.S.  operations  should 
be  terminated  or  permitted  to  continue 
when  that  foreign  bank  is  not  subject  to 
comprehensive,  consolidated 
supervision. 

Several  commenters  urged  the  Board 
to  apply  the  criteria  and  develop  any 
subsequent  supervisory  response  on  a 
case-by-case  basis,  taking  into  account 
the  unique  circumstances  of  the  foreign 
bank  concerned,  rather  than  developing 


a  "standardized"  response  based  upon  a 
foreign  bank's  country  of  origin.  The 
commenters  further  urged  the  Board 
explicitly  to  endorse  the  case-by-case 
approach  to  such  determinations,  either 
in  the  final  rule  or  in  commentary  to  the 
final  rule. 

As  the  Board  indicated  in  the 
preamble  to  the  Proposed  Rule, 
determinations  with  regard  to  whether  a 
foreign  bank  i«  subject  to 
comprehensive,  consolidated 
supervision  will  be  made  in  the  context 
of  the  supervision  and  regulation  of  the 
foreign  bank's  existing  U.S.  operations. 
A  case-by-case  approach  to  such 
determinations  was  contemplated  in  the 
Proposed  Rule  and  the  Board  contihUeT 
to  believe  that  this  is  the  appropriate 
basis  on  which  such  determinations 
should  be  made.  That  said,  an  adverse 
determination  with  regard  to  whether  a 
particular  bank  is  subject  to 
comprehensive,  consolidated 
supervision  will  suggest  that  further 
inquiry  may  be  appropriate  with  regard 
to  the  nature  and  scope  of  supervision 
of  other  banks  with  the  same  home 
country  supervisor. 

Progress  Towards  Comprehensive. 
Consolidated  Supervision 

The  commenters  also  noted  that  many 
foreign  supervisors  have-reacted  to 
passage  of  the  FBSEA  by  undertaking 
initiatives  to  institute  systems  of 
comprehensive,  consolidated 
supervision.  The  commenters  urged  the 
Board  to  take  into  account  as  an 
additional  criterion  whether  the  foreign 
bank's  home  country  supervisor  was 
making  progress  towards 
comprehensive,  consolidated 
supervision  as  outlined  in  the  minimum 
standards  for  the  supervision  of 
international  banking  groups  and  their 
cross-border  establishments  published 
by  the  Basle  Committee  on  Banking 
Supervision.  The  Board  considers  this 
to  be  an  appropriate  suggestion  and  the 
final  rule  has  been  amended  to  include 
such  a  criterion. 

Supervisory  Response 

Several  commenters  were  concerned 
that  imposing  a  requirement  that  a 
foreign  bank  conduct  its  U.S.  banking 
operations  on  the  basis  of  such 
operations  being  in  a  net-due-to  position 
vis-a-vis  the  parent  should  not  be  the 
standard  supervisory  response 
stemming  from  a  determination  that  a 
foreign  bank  is  not  subject  to 
comprehensive,  consolidated 
supervision.  The  commenters  noted 
generally  that  such  a  requirement  could 
be  extremely  damaging  to  the  business 
of  a  foreign  bank.  These  commenters 
also  noted  that  the  Board,  in  the 
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praemble  to  the  Proposed  Rule, 
indicated  that  it  was  appropriate,  in 
developing  the  proposed  criteria,  to  take 
into  account  the  panoply  of  tools 
available  to  the  Board  and  other  banking 
regulators  to  regulate  the  operations  of 
ftneign  banks  not  yet  subject  to 
comprehensive,  consolidated  I 

supervision.  One  commenter 
recommended  that  the  Board  clarify  that 
it  only  would  use  specific  supervisory 
agreements  in  cases  where  it  has  safety 
and  soundness  concerns  regarding  the 
U.S.  operations  of  a  foreign  bank,  not 
solely  on  the  basis  that  the  foreign 
bank's  home  country  supervisor  does 
not  exercise  comprehensive,  i 

consolidated  supervision. 

The  Proposed  Rule  provided  that  any 
foreign  bank  that  the  Board  determines 
is  not  subject  to  comprehensive, 
consolidated  supervision  may  be 
required  to  conduct  its  U.S.  operations 
.  subject  to  such  restrictions  as  the  Board, 
having  taken  into  accoimt  the  criteria,    . 
determines  to  be  appropriate  in  order  to 
assure  the  safety  and  soundness  of  the 
bank's  U.S.  operations.  59  PR  64173. 
The  Board  stated  in  the  preamble  to  the 
Proposed  Rule  that  requiring  a  foreign 
bank.to  conduct  its  U.S.  banking 
operations  in  a  net-due-to  position  vis- 
a-vis the  rest  of  the  organization  would 
be  one  means  of  assuring  the  safe  and 
sound  operation  of  the  bank's  U.S. 
offices.  The  Board  also  noted  that  other 
operational  requirements  also  could  be 
imposed,  such  as  collateralization  of 
affiliate  transactions,  asset  maintenance 
requirements,  increased  asset  pledges, 
and  liquidity  requirements.  Which  of 
these  operational  requirements,  if  any, 
would  be  imposed  upon  a  foreign  bank's 
offices  in  the  United  States  following  a 
determination  that  the  bank  is  not 
subject  to  comprehensive,  consolidated 
supervision  would  be  determined  in 
li^t  of  the  circumstances  of  each  case. 

Repreaentative  Offices 

Two  commenters  asked  the  Board  to 
consider  the  implications  of  the 
Proposed  Rule  as  regards  representative 
offices,  arguing  that  the  criteria  should 
not  apply  to  foreign  banks  that  operate 
only  representative  offices  in  the  United 
States.  The  Board  notes  that  the  FBSEA 
permits  the  approval  of  applications  to 
establish  representative  offices  even  in 
the  absence  of  comprehensive, 
consolidated  supervision.  The  absence 
of  comprehensive,  consolidated 
supervision  would  not  mean  necessarily 
that  any  action  would  be  taken  under 
the  criteria  in  relation  to  a  bank  with 
•  only  representative  offices  in  the  United 
States.  If,  however,  supervisory 
concmis  should  arise  in  relation  to  such 
a  bank,  the  criteria  would  apply. 


Notice  to  Foreign  Bank 

One  commenter  noted  that  language 
in  the  preamble  to  the  Proposed  Rule 
could  imply  that  a  Board  determination 
as  to  comprehensive,  consolidated 
supervision  may  be  made  without 
notice  to  the  foreign  bank  other  than 
when  expeditious  action  is  necessary  or 
in  connection  with  an  application 
requiring  such  determination.  The 
commenter  further  stated  that  the 
strength  of  support  assessment  to  be 
made  in  connection  with  the 
Supervisory  Program  for  the  U.S. 
Operations  of  Foreign  Banking 
Organizations  presents  an  opportimity 
for  a  comprehensive,  consolidated 
supervision  determination  to  be  made 
unbeknownst  to  the  foreign  bank.  This 
commenter  recommended  that  the  final 
rule  confirm  that  a  foreign  bank  will 
always  receive  notice  and  an 
opportimity  to  provide  its  views  and 
relevant  information  when  a 
comprehensive,  consolidated 
supervision  determination  is  being 
made  and  expeditious  action  in  the 
public  interest  is  not  necessary. 

As  the  Board  indicated  in  the 
Proposed  Rule,  all  determinations  with 
regard  to  whether  a  foreign  bank  is 
subject  to  comprehensive,  consolidated 
supervision  will  be  made  in  the  context 
of  the  supervision  of  the  foreign  bank's 
U.S.  operations  ois  of  course,  in 
connection  with  ah  application.  Just  as 
is  the  case  with  other  such 
determinations,  a  foreign  bank  generally 
will  have  an  opportunity  to  provide  its 
views  and  any  information  it  considers 
relevant  during  the  course  of  the 
application,  supervision,  or  examination 
process.  Information  gained  in  the 
course  of  the  supervisory  process  will 
be  available  to  the  Board  when  making 
the  determination  of  whether  a  foreign 
bank  is  subject  to  comprehensive, 
consolidated  supervision.  Any  action 
that  might  result  from  a  determination, 
such  as  a  decision  to  terminate  or  to 
begin  enforcement  proceedings,  would 
provide  the  foreign  bank  with  an 
opportunity  to  provide  further 
information  to  the  Board. 

State  Banking  Regulators 

One  commenter  noted  that  the  criteria 
do  not  specify  which  state  banking 
regulator  would  be  the  "relevant" 
banking  regulator  in  those  cases  where 
a  foreign  bank  has  operations  in  more 
than  one  state.  This  commenter, 
therefore,  recommended  that  the  Board 
clarify  that  the  "relevant"  state  regulator 
includes  all  state  bank  regulators  where 
the  foreign  bank  in  question  has  offices. 
This  amendment  is  consistent  with  the 
intention  underlying  the  subject 


provision  of  the  Proposed  Rule  and  the 
final  rule  has  been  amended 
accordingly. 

Evaluation  of  Financial  Condition 

One  commenter  indicated  that  due 
regard  should  be  accorded  different 
accoimting  systems  used  by  the  foreign 
bank  when  evaluating  the  soundness  of 
the  foreign  bank's  financial  condition, 
particularly  if  the  accounting  treatments 
differ  from  U.S.  generally  accepted 
accoimting  principles.  The  Board 
considers  that  no  amendment  to  the 
Proposed  Rule  is  necessary  to  address 
this  point.  The  Board  notes  that  it 
approaches  the  evaluation  of  a  foreign 
bank's  financial  condition  with 
sufficient  flexibility  to  accommodate 
such  accoimting  differences,  yet  with 
sufficient  rigor  to  reach  a  view  regarding 
whether  the  foreign  bank's  overall 
financial  strength  is  equivalent  to  that 
required  of  U.S.  banks  seeking  to  engage 
in  similar  activities. 


Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
No  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  are 
contained  in  the  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b]  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.),  it  is  certified 
that  the  final  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  its  regulation. 

List  of  Subjects  in  12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  outlined  above,  the 
Board  is  amending  12  CFR  Part  211  as 
set  forth  below: 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  etseq.,  1818. 
1841  ef  seq.,  3101  etseq.,  3901  etseq. 

2.  A  new  §  211.30  is  added  to  Subpart 
B  to  read  as  follows: 


S211.30    Crtlaria  for  evaluating  the  U^ 
opeiattons  of  foreign  banks  not  subiect  to 
consolidated  supervision. 

(a)  General.  Pursuant  to  the  Foreign 
Bank  Supervision  Enhancement  Act, 
Pub.L.  102-242, 105  Stat.  2286  (1991). 
the  Board  shall  develop  and  publish 
criteria  to  be  used  in  evaluating  the 
operations  of  any  foreign  bank  in  the 
United  States  that  the  Board  has 
determined  is  not  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis. 

(b)  Criteria.  Following  a 
determination  by  the  Board  that,  having 
taken  into  account  the  standards  set 
forth  in  §  211.24(c)(1)  of  this  subpart,  a 
foreign  bank  is  not  subject  to 
comprehensive,  consoHdated 
supervision  by  its  home  country 
supervisor,  the  Board  shall  consider  the 
following  criteria  in  determining 
whether  the  foreign  bank's  U.S. 
operations  should  be  permitted  to 
continue  and.  if  so,  whether  any 
supervisory  constraints  should  be 
placed  upon  the  bank  in  connection 
with  those  operations: 

(1)  The  proportion  of  the  foreign 
bank's  total  assets  and  total  liabilities 
that  are  located  or  booked  in  its  home 
country,  as  well  as  the  distribution  and 
location  of  its  assets  and  liabilities  that 
are  located  or  booked  elsewhere; 

(2)  The  extent  to  which  the  operations 
and  assets  of  the  foreign  bank  and  any 
affiliates  are  subject  to  supervision  by 
its  home  country  supervisor; 

(3)  Whether  the  appropriate 
authorities  in  the  home  country  of  such 
foreign  bank  are  actively  working  to 
establish  arrangements  for  the 
comprehensive,  consolidated 
supervision  of  such  bank  and  whether 
demonstrable  progress  is  being  made; 

(4)  Whether  the  foreign  bank  has 
effective  and  reliable  systems  of  internal 
controls  and  management  information 
and  reporting,  which  enable  its 
management  properly  to  oversee  its 
worldwide  operations; 

(5)  Whether  the  foreign  bank's  home 
country  supervisor  has  any  objection  to 
the  bank  continuing  to  operate  in  the 
United  States; 

(6)  Whether  the  foreign  bank's  home 
country  supervisor  and  the  home 
countiy  supervisor  of  any  parent  of  the 
foreign  bank  share  material  information 
regarding  the  operations  of  the  foreign 
bank  with  other  supervisory  authorities; 

(7)  The  relationship  of  the  U.S. 
operations  to  the  other  operations  of  the 
foreign  bank,  including  whether  the 
foreign  bank  maintains  funds  in  its  U.S. 
offices  that  are  in  excess  of  amounts  due 
to  its  U.S.  offices  from  the  foreign  bank's 
non-U.  S.  offices; 


(8)  The  soundness  of  the  foreign 
bank's  overall  financial  condition; 

(9)  The  managerial  resources  of  the 
foreign  bank,  including  the  competence, 
experience,  and  integrity  of  the  officers 
and  directors  and  the  integrity  of  its 
principal  shareholders; 

(10)  The  scope  and  frequency  of 
external  audits  of  the  foreign  bank; 

(11)  The  operating  record  of  the 
foreign  bank  generally  and  its  role  in  the 
banking  system  in  its  home  country; 

(12)  The  foreign  bank's  record  of 
compliance  with  relevant  laws,  as  well 
as  the  adequacy  of  its  money  laundering 
controls  and  procedures,  in  respect  of 
its  worldwide  operations; 

(13)  The  operating  record  of  the  U.S. 
offices  of  the  foreign  bank; 

(14)  The  views  and  recommendations 
of  the  Office  of  the  Comptroller  of  the 
Currency  or  the  state  banking  regulators 
in  those  states  in  which  the  foreign  bank 
has  operations,  as  appropriate; 

(15)  Whether  the  foreign  bank,  if 
requested,  has  provided  the  Board  with 
adequate  assurances  that  such 
information  will  be  made  available  on 
the  operations  or  activities  of  the  foreign 
bank  and  any  of  its  affiliates  as  the 
Board  deems  necessary  to  determine 
and  enforce  compliance  with  the 
International  Banking  Act.  the  Bank 
Holding  Company  Act,  and  other 
applicable  federal  banking  statutes;  and 

(16)  Any  other  information  relevant  to 
the  safety  and  soundness  of  the  U.S. 
operations  of  the  foreign  bank. 

(c)  Restrictions  on  U.S.  operations. — 
(1)  Terms  of  agreement.  Any  foreign 
bank  that  the  Board  determines  is  not 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor  may  be 
required  to  enter  into  an  agreement  to 
conduct  its  U.S.  operations  subject  to 
such  restrictions  as  the  Board,  having 
considered  the  criteria  set  forth  in 
paragraph  (b)  of  this  section,  determines 
to  be  appropriate  in  order  to  assure  the 
safety  and  soundness  of  its  U.S. 
operations. 

(2)  Failure  to  enter  into  or  comply 
with  agreement.  A  foreign  bank  that  is 
required  by  the  Board  to  enter  into  an 
agreement  pursuant  to  paragraph  (c)(1) 
of  tbis  section  and  either  fails  to  do  so 
or  fails  to  comply  with  the  terms  of  such 
agreement  may  be  subject  to 
enforcement  action  in  order  to  assure 
safe  and  sound  banking  operations 
under  12  U.S.C.  1818.  or  to  termination 
or  a  recommendation  for  termination  of 
its  U.S.  operations  under  §211.25  (a) 
and  (e)  of  this  subpart  and  section  (7)(e) 
of  the  IBA  (12  U.S.C.  3105(e)). 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  February  15.  1996 
Wiiliam  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  96-3910  Filed  2-22-96.  8:45  am| 
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DEPARTiyiENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  27 

[Docket  No.  93-ASW-2:  Special  Condition 
27-ASW-1] 

Special  Condition:  Eurocopter 
Deutschland  Modal  EC135  Halicoptar, 
Full  Authority  Digital  Engine  Control 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTKM:  Final  special  condition. 

SUMMARY:  This  special  condition  is 
issued  for  the  Eurocopter  Deutschland 
Model  EC135  helicopter.  This  helicopter 
will  have  a  novel  or  unusual  design 
feature  associated  with  the  Turbomeca 
Arrius  2B  or  United  Technologies  Pratt 
&  Whitney  PW  206B  engines  with  a  hill 
authority  digital  engine  control  (FADEC) 
system.  This  special  condition  contains 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  applicable 
airworthiness  standards. 

EFFECTIVE  DATE:  March  25,  1996. 
FOfl  FURTHER  INFORMATION  CONTACT: 

Mr.  Carroll  R.  Wright.  Federal  Aviation 
Administration  (FAA),  Rotorcraft 
Standards  Staff,  Fort  Worth.  Texas 
76193-0111;  telephone  (817) 222-5120 

SUPPLEMENTARY  INFORMATION: 

Background 

Eurocopter  Deutschland,  Munich. 
Germany,  submitted  an  application  on 
October  31,  1990.  for  a  Type  Certificate 
for  the  Model  BO-108  (E'C136) 
helicopter  to  the  FAA  Br^ir^ls 
Cdrtification  Office  through  the  German 
Luftfahrt-Bundesamt  Authorities  (LEA) 
Notice  of  Proposed  Sjjecial  Condition 
27-ASW-l  was  published,  based  on 
this  application,  for  protection  of 
systems  that  perform  critical  functions 
from  High  Intensity  Radiated  Fields 
(HIRF).  Due  to  delays  and  a  redefinition 
of  the  proposed  helicopter,  a  new 
application  was  submitted  for  Type 
Certification  of  the  EC135  B-1  and 
D-1  helicopter  on  December  12,  1994. 
through  the  German  LB  A  Authorities  to 
the  FAA  Brussels  Aircraft  Certification 
Office.  The  Model  EC135  is  a  5-7 
passenger,  two  engine.  5,51 1-lb 
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maximum  take-off  gross  weight,  normal 
category  helicopter.  This  model 
helicopter  may  be  equipped  with  either 
the  Tuirbomeca  Arrius  2B  or  the  United 
Technologies  Pratt  *  Whitney  PW  206B 
engines.  Both  of  these  type  engines 
utilize  a  FADEC  system. 

Type  CertificatiofiBasis 

The  certification  basis  established  for 
the  Model  EC135  includes: 

1. 14  G>de  of  Federal  Regulations 
(CFR)  21.29. 

2. 14  CFR  part  27.  Amendment  30. 
dated  October  3, 1994;  and  the 
following  additional  requirements  to 
part  27,  Amendment  30: 

a.  Section  27.65  with  the  following 
changes:  the  introductory  portion  of 
§  27.65(b)(2)  is  changed  to  read  "The 
steady  rate  of  climb  must  be 
determined,"  and  §  27.65(b)(2)(ii)  is 
changed  to  read  "Within  the  range  from 
sea  level  up  to  the  maximum  altitude  for 
which  certification  is  requested." 

b.  Section  27.1141  plus  a  new 
requirement  that  "Each  control  must  be 
able  to  maintain  any  set  position 
without  (1)  Constant  attention;  or  (2) 
Tendency  to  creep  due  to  control  loads 
or  vibration." 

c.  Additional  requirements  for  rotor 
brake  controls  state  that  (1)  It  must  be 
impossible  to  apply  the  rotor  brake 
inadvertently  in  flight,  and  (2)  There 
must  be  means  to  warn  the  crew  if  the 
rotor  brake  has  not  been  completely 
released  before  takeoff." 

3.  Applicable  paragraphs  of  part  29, 
Amendment  36,  dated  January  31. 1996; 
as  follows:  29.861(8).  29.901(c),  29.903 
(b),  (c),  (e),  29.908(a),  29.917(b).  (c)(1). 
29.927(c)(1).  29.953(a),  29.1027(a). 
20.1045(a)(1).  (b),  (c).  (d),  (f),  29.1047(a), 
29.1181(a),  29.1189(c),  29.1191(a)(1), 
29.1193(e),  29.1305(a)(6),  (b), 
29.1309(b)(2)(i),  (d),  29.1331(b), 
29.1351(d)(2). 

4.  Noise  Requirements  of  part  36 
Noise  Standards  Appendix  J  amended 
by  Amendments  36-1  through  the  latest 
amendment  in  effect  at  the  time  of 
certification. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Model  EC135 
helicopter  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.101(b)(2)  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
relations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§11.28 
and  11.29(b)  and  become  a  part  of  the 
type  certification  basis,  as  provided  by 
§  21.101(bK2).  In  addition  to  the 


applicable  airworthiness  regulations 
and  special  conditions,  the  Model 
EC135  helicopter  must  comply  with  the 
noise  certification  requirements  of  part 
36  and  the  engine  emission 
requirements  of  Special  Federal 
Aviation  Regulation  (SFAR)  27. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Condition 
No.  SC-93-SW  was  published  in  the 
Federal  Register  on  Januar>-  22, 1993 
(Ss  FR  5666).  Two  comments  were 
received  from  the  manufacturer.  One 
comment  corrected  the  name  of  the 
manufacturer.  The  other  comment 
stated  that  the  laboratory  test  option 
should  satisfy  this  special  condition  for 
VFR  including  operation  below  500  feet 
ACL.  The  FAA  agrees  with  both 
comments.  The  name  is  corrected  in  this 
final  special  condition,  and  the  other 
comment  does  not  require  a  change  to 
the  rule  as  proposed.  Therefore,  except 
for  the  name  change,  the  special 
condition  is  adopted  as  proposed. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Feature 

The  Eurocopter  Deutschland  Model 
EC135  helicopter  has  been  identified  as 
incorporating  one  and  possibly  more 
electrical  or  electronic  systems  that  will 
be  performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  FADEC  is  an  electronic 
device  that  performs  the  critical 
functions  of  engine  control.  The  control 
of  the  engines  is  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter  during  visual  flight  rules 
(VFR)  and  instrument  flight  rules  (IFR) 
operations. 

If  it  is  determined  that  this  helicopter 
will  incorporate  other  electrical  or 
electronic  systems  performing  critical 
functions,  those  systems  also  will  be 
required  to  comply  with  the 
requirements  of  this  special  condition. 

As  discussed  above,  these  special 
conditions  are  applicable  initially  the 
Model  EC135  helicopter.  Should 
Eurocopter  Deutschland  apply  at  a  later 
date  for  a  change  to  the  type  certificate 
to  include  another  model  incorporating 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 


apply  to  that  model  as  well,  under  the 
provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  one  unusual 
or  novel  design  featvu«  on  one  series  of 
helicopters.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affected  helicopter. 

List  of  Subjects  in  14  CFR  Parts  21  and 

27 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C.(g).  40113, 44701. 
44702,  and  44704. 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administra'tor.  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Eurocopter 
Deutschland  Model  EC-135  helicopter. 

Protection  for  Electrical/Electronic 
Systems  From  High  Intensity  Radiated 
Fields. 

■  Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth,  Texas,  on  February 
9, 1996. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-3976  Filed  2-22-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-NM-20-AD;  Amendment 
3»-0493;  AD  96-02-05] 

Airworthiness  Directives;  McDonneii 
Douglas  Model  DC-9  and  Model  DC-9- 
80  Series  Airplanes;  Model  MD-88 
Airplanes;  and  C-8  (Military)  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  series  airplanes;  Model  MD-88 
airplanes;  and  C-9  (military)  series 


airplanes,  that  currently  requires  visual 
and  eddy  ciurent  inspections  to  detect 
cracking  of  the  rudder  pedals  adjuster 
hub  assembly,  and  replacement  of  the 
assembly,  if  necessary.  That  amendment 
was  prompted  by  several  occurrences  of 
failure  of  the  rudder  pedals  adjuster  hub 
assembly  due  to  broken  detent  lugs. 
This  amendment  provides  an  optional 
terminating  action  for  the  required 
inspections,  and  expands  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  rudder 
pedals  control  and  reduction  of  braking 
capability. 
DATES:  Effective  March  25, 1996. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  25, 
1996. 

The  incorporation  by  reference  of 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-325,  Revision  1,  dated 
February  3, 1992,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  22,  1993  (57  FR  60116, 
December  18, 1992). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Augusto  Coo,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5225;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  92-27-07. 
amendment  39-8441  (57  FR  60116. 
December  18, 1992),  which  is  applicable 
to  certain  McDonnell  Douglas  Model 
DC-9  and  Model  DC-9-80  series 
airplanes;  Model  MD-88  airplanes;  and 
C-9  (military)  series  airplanes,  was 
published  in  the  Federal  Register  on 


April  6, 1995  (60  FR  17489).  The  action 
proposed  to  continue  to  require  visual 
and  eddy  current  inspections  to  detect 
cracking  of  the  rudder  pedals  adjuster 
hub  assembly,  and  replacement  of  the 
assembly,  if  necessary.  The  action  also 
proposed  to  expand  the  applicability  of 
the  existing  AD  to  include  additional 
airplanes. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

Two  other  commenters  also  support 
the  proposed  rule,  but  request  that  the 
FAA  allow  the  replacement  of  the 
magnesium  casting  rudder  pedal 
adjuster  hub  assembly  with  an 
aluminum  assembly,  as  described  in 
McDonnell  Douglas  DC-9  Service 
Bulletin  27-325.  as  terminating  action 
for  the  requirements  of  this  AD. 

The  FAA  concurs.  The  FAA  has 
reviewed  and  approved  McDonnell 
Douglas  DC-9  Service  Bulletin  27-325, 
Revision  1,  dated  November  30,  1994, 
which  describes  procedures  for 
replacement  of  the  rudder  pedal 
adjustment  hub  assembly  in  the  rudder 
pedal  mechanism.  The  FAA  has 
determined  that  replacement  of  the 
existing  magnesium  casting  with  a  new 
aluminum  part,  as  specified  in  the 
service  bulletin,  provides  optional 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD. 
Accordingly,  the  FAA  has  revised  the 
final  rule  to  add  a  new  paragraph  (c)  to 
specify  this  optional  terminating  action. 

McDonnell  Douglas  Alert  Service 
Bulletin  number  "A27-325,"  Revision 
1,  was  inadvertently  omitted  in 
paragraph  (a)  of  the  proposed  rule  and 
a  typographical  error  in  the  date  of  that 
alert  service  bulletin  also  appeared  in 
paragraph  (a)  of  the  proposed  rule. 
Additionally,  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  number  "A27- 
325,"  Revision  2,  dated  January  27, 
1995,  was  inadvertently  omitted  in 
paragraph  (b)  of  the  proposed  rule.  The 
FAA  has  revised  the  final  rule  to  correct 
these  typographical  errors. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  909  Model 
DC-9  and  Model  DC-9-80  series 
airplanes;  Model  MD-88  airplanes;  and 


C-9  (military)  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  561  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures  the  cost  impact  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$180  per  airplane. 

The  actions  specified  in  this  AD 
previously  were  required  by  AD  92-27- 
07,  which  was  applicable  to 
approximately  373  airplanes.  Based  on 
the  figures  discussed  above,  the  cost 
impact  of  the  current  requirements  of 
that  AD  on  U.S.  operators  is  estimated 
to  be  $67,140.  hi  consideration  of  the 
compliance  time  and  effective  date  of 
AD  92-27-07.  the  FAA  assumes  that 
operators  of  the  373  airplanes  subject  to 
that  AD  have  already  initiated  the 
required  actions.  This  AD  action  adds 
no  new  costs  associated  with  those 
airplanes.         J 

This  AD  action  is  applicable  to 
approximately  188  additional  airplanes. 
Based  on  the  figures  discussed  above, 
the  new  costs  to  U.S.  operators  that  are 
imposed  by  this  AD  are  estimated  to  be 
$33,840.  This  figure  is  based  on 
assumptions  that  no  operator  of  these 
additional  airplanes  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The~regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12812, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  reguiaton.-  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Februan,'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  en  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  final  e\aluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.  '~y 
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Lin  of  Sobjecti  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

dalBCy* 

Adoption  of  the  Amendment 

'   Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:  - 

PART  3B-nAlRW0RTHINESS        .  | 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Amfaflrily:  49  U.S.C.  106(g),  40113. 44701. 

|».13   [Amanded]  I 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8441  (57  FR 
60116.  December  18, 1992).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9493,  to  read  as 
follows: 

96-02-05  McOmuiell  Douglas:  Amendment 
39-9493.  Docket  95-NM-20-AD. 
Supersedes  AD  92-27-07.  Amendment 
39-8441. 
Applicability:  Model  DC-9-10.  -20.  -30. 
-40,  and  -50  series  airplanes:  Model  DC-9- 
81  (MD-81).  -82  (MD-82)  -83  (MD-83),  and 
-87  (MD-87)  series  airplanes;  Model  MD-88 
airplanes;  and  Model  C-9  (military)  series 
airplanes;  as  listed  in  McDonnell  Douglas 
DC-9  Alert  Service  Bulletin  A27-325.  • 
Revision  2,  dated  January  27, 1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfom^ance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority  • 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
^sessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In^no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
rudder  pedals  control  and  reduction  of 
braking  capabilTfVaccomplish  the  following: 

(a) For airplaneslisted  in  McDonnell 
Douglas  Alert  Service  Bulletin  A27-325. 
Revision  1,  dated  February  3, 1992:  Prior  to 
the  accumulation  of  15,000  landings  or 
within  270  days  after  January  22. 1993  (the 
elective  date  of  AD  92-27-07.  amendment 
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39-8441),  whichever  occurs  later,  conduct  a 
visual  and  eddy  current  inspection  to  detect 
cracks  of  the  rudder  pedals  adjuster  hub 
assembly,  part  number  4616066,  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A27-325,  Revision  1. 
dated  February  3, 1992.  or  Revision  2,  dated 
January  27, 1995. 

(1)  If  no  cracks  are  detected  as  a  result  of 
the  inspections  required  by  this  paragraph, 
repeat  the  inspections  at  intervals  not  to 
exceed  3,500  landings. 

(2)  If  cracks  are  detected  as  a  result  of  the 
inspections  required  by  this  paragraph,  prior 
to  ftirther  flight,  replace  the  rudder  p>edals 
adjuster  hub  assembly,  part  nimiber  4616066, 
with  a  new  assembly  having  the  same  part       / 
number,  in  accordance  with  McDonnell  \ 
Douglas  DC-9  Alert  Service  Bulletin  A27- 
325,  Revision  2,  dated  January  27, 1995. 
Thereafter,  conduct  visual  and  eddy  current 
inspections  of  the  replacement  rudder  pedals 
adjuster  hub  assembly  in  accordance  with 
this  paragraph. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A27- 
325,  Revision  2,  dated  January  27, 1995,  and 
not  subject  to  paragraph  (a)  of  this  AD:  Prior 
to  the  accumulation  of  15,000  landings  or 
within  270  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  conduct  a  visual 
and  eddy  current  insptection  to  detect  cracks 
of  the  runder  pedals  adjuster  hub  assembly, 
part  number  4616066,  in  accordance  with 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-325,  Revision  1.  dated  February 
3, 1992.  or  Revision  2,  dated  January  27, 
1995. 

(1)  If  no  cracks  are  detected  as  a  result  of 
the  inspections  required  by  this  paragraph, 
repeat  the  inspections  at  intervals  not  to 
exceed  3.500  landings.  ^' 

(2)  If  cracks  are  detected  as  a  result  of  the 
inspections  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  rudder  pedals 
adjuster  hub  assembly,  part  number  4616066, 
with  a  new  assembly  having  the  same  part 
number,  in  accordance  with  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A27- 
325.  Revision  2,  dated  January  27. 1995. 
Thereafter,  conduct  visual  and  eddy  current 
inspections  of  the  replacement  rudder  pedals 
adjuster  hub  assembly  in  accordance  with 
this  paragraph. 

(c)  Installation  of  the  aluminum  rudder 
pedal  adjustment  hub  assembly  in  the  rudder 
pedal  mechanism  between  stations  X=69  and 
X=l 20.000  in  the  flight  compartment,  in 
accordance  with  McDonnell  Douglas  DC-9 
Service  Bulletin  27-325.  Revision  1,  dated 
November  30. 1994.  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insf)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 


Alternative  methods  of  compliance 
previously  granted  for  AD  92-27-07, 
Amendment  39-8441,  continue  to  be 
considered  as  acceptable  alternative  methods 
of  compliance  with  this  amendment 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-325,  Revision  2,  dated  January 
27, 1995;  McDonnell  Douglas  DC-9  Service 
Bulletin  27-325,  Revision  1 ,  dated  November 
30, 1994;  and.McDonnell  Douglas  DC-9  Alert 
Service  Bulletin  A27-325,  Revision  1,  dated 

\February  3, 1992.  Revision  2  of  McDonnell 
Deuglas  DC-9  Alert  Service  Bulletin  A27- 
325  contains  the  following  list  of  effective 
pages: 


Page  No. 

Revision 

level 

shown 

on  page 

Date  shown  on 
page 

1-22  

23-30 

2 

1 

Jan.  27, 1995. 
Feb.  3, 1992. 

Revision  1  of  McDonnell  Douglas  DC-9 
Service  Bulletin  27-325  contains  the 
following  list  of  effective  pages: 

Page  No. 

Revision 

level  shown 

on  page 

Date  shown  on 
page 

1-22 

23-28 

1 

Original  

Nov.  30. 1994. 
Sept.  13,  1993. 

The  incorporation  by  reference  of 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A27-325.  Revision  1,  dated  February 
3. 1992,  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51  as  of 
January  22, 1993  (57  FR  60116,  December  18, 
1992).  The  incorporation  by  reference  of  the 
remainder  of  service  documents  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
March  25. 1996. 

Issued  in  Renton.  Washington,  on  January 
17, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-844  Filed  2-22-96;  8:45  am) 

BILUNQ  CODE  491»-13-P 


14  CFR  Part  39 

[Docket  No.  9S-NM-262-AD:  Amendment 
39-0515;  AD  96-04-04] 

Airworthiness  Directives;  AirtMis  Model 
A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A340  series  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
corrosion  and  cracking  of  the  shortening 
mechanism  pins  in  the  main  landing 
gear  (MLG),  and  repatr  or  replacement, 
if  necessary.  It  also  requires  replacement 
of  the  shortening  mechanism  pin  and 
retraction  mechanism  pins;  the  forward 
pintle  pin;  the  shortening  mechanism 
bellcrank  pin;  and  the  bellcrank 
subassembly  of  the  shortening 
mechanism.  This  amendment  is 
prompted  by  reports  of  failure  of  the 
shortening  mechanism  pins  due  to 
improper  grinding  of  the  chrome  plating 
during  manufacture,  which  led  to  the 
initiation  of  stress  corrosion  and  cracks. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  these 
pins,  which  could  lead  to  a  significant 
reduction  of  the  shock  absorber 
capability  or  damage  to  various 
components  of  the  MLG,  and  eventually 
could  lead  to  the  failure  of  the  MLG. 
DATES:  Effective  March  11, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  11. 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  23,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
262-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
hidustrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 


FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generate  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A340 
series  airplanes.  The  DGAC  advises  that 
there  have  been  two  cases  of  failure  of 
the  shortening  mechanism  pin  of  the 
main  landing  gear  (MLG)  assembly  on 
in-service  airplanes. 

In  one  case,  investigation  revealed 
that  the  pin  had  broken  into  three  parts, 
the  chrome  plating  was  detached  from 
the  base  metal  around  the  breaks,  and 
heavy  corrosion  was  present  on  all  of 
the  fracture  surfaces.  A  metallurgical 
analysis  of  the  broken  pin  concluded 
that  the  pin  fractures  were  the  result  of 
cracks  in  the  pin's  chrome  plating  and 
subsequent  stress  corrosion.  The  cracks 
in  the  chrome  plating  most  likely 
occurred  as  a  result  of  "grinding  abuse" 
when  the  pin  was  ground  during 
manufacture.  The  subsequent 
penetration  of  moisture  through  the 
cracks  to  the  base  metal  initiated  the 
stress  corrosion  and  the  local 
detachment  of  the  chrome  plating. 
In  the  second  case,  investigation 
revealed  that  the  pin  had  failed  as  a 
result  of  damage  caused  by  stress 
corrosion. 

The  DGAC  also  advises  that  similar 
"grinding  abuse"  may  also  be  present  on 
some  forward  pintle  pins  installed  on 
the  main  strut  and  dressings  of  certain 
affected  airplanes,  and  on  the 
shortening  mechanism  bellcrank  pins  of 
the  bellcrank  subassembly  of  the  MLG. 
Failure  of  the  shortening  mechanism 
pin  on  the  MLG  could  result  in 
substantial  damage  to  the  shortening 
mechanism,  the  shock  absorber,  and  the 
inner  top  side  of  the  main  fitting.  This 
condition  could  lead  to  a  significant 
reduction  of  the  shock  absorber 
capability,  and  eventually  could  lead  to 
the  failure  of  the  MLG. 

Likewise,  failure  of  the  forward  pintle 
pins  or  the  shortening  mechanism 
bellcrank  pins  could  also  result  in 
damage  to  the  shortening  mechanism 
and/or  the  surrounding  area  and 
components,  and  eventually  could  lead 
to  the  failure  of  the  MLG. 

Airbus  Industrie  has  issued  the 
following  service  bulletins  that  contain 
procedures  to  address  this  problem: 

1.  Airbus  Service  Bulletin  A340-32- 
4050.  dated  April  10, 1995;  and 
Revision  1,  dated  May  17, 1995.  These 
service  bulletins  describe  procedures  for 
conducting  repetitive  visual  inspections 


to  detect  cracks  and  corrosion  of  the 
shortening  mechanism  pins.  The 
inspection  procedures  also  call  for  a 
one-time  lubricating  of  the  affected 
shortening  mechanism  links.  The 
service  bulletins  also  describe 
procedures  for  replacement  of  the 
shortening  mechanism  pin  and 
retraction  mechanism  pins  of  the  MLG 
(left-  and  right-hand  side)  with  pins  that 
are  properly  chrome-plated  and  not 
susceptible  to  problems  associated  with 
corrosion.  (These  service  bulletins  refer 
to  Messier-Dowtv  Service  Bulletins 
A33/34-32-29  and  A33/34-32-30  for 
more  detailed  procedural  instructions.) 

2.  Airbus  Service  Bulletin  A340-32- 
4058,  dated  April  10, 1995;  and 
Revision  1,  dated  May  17.  1995.  These 
service  bulletins  describe  procedures  for 
removing  discrepant  forward  pintle  pins 
and  replacing  them  with  new  or 
reworked  pintle  pins  that  are  not 
susceptible  to  the  problems  associated 
with  corrosion.  This  replacement  will 
ensure  the  integrity  of  the  affected 
components  of  the  MLG.  (These  service 
bulletins  refer  to  Messier-Dowlv  Service 
Bulletins  A33/34-32-28  and  A'33/34- 
32-32  for  more  detailed  procedural 
instructions.) 

3.  Airbus  Service  Bulletin  A340-32- 
4062,  dated  May  17.  1995.  This  service 
bulletin  describes  procedures  for 
replacing  discrepant  shortening 
mechanism  bellcrank  pins  with  new  or 
serviceable  pins  that  are  not  susceptible 
to  the  problems  associated  with 
corrosion.  It  also  describes  procedures 
for  replacing  the  bellcrank  subassembly 
of  the  shortening  mechanism  of  the 
MLG.  These  replacements'will  ensure 

the  integrity  of  the  affected  components    \. 
of  the  bellcrank  and  the  MLG.  (This  ^"^ 

service  bulletin  refers  to  Messier-Dowty 
Service  Bulletins  A33-34-32-44  and 
A33/34-32-45  for  more  detailed 
procedural  instructions. 

The  DGAC  classified  these  senice 
bulletins  as  mandafon,'  and  issued 
French  ainA'orthiness  directive  (CN)  94- 
244-012(B)R3,  dated  July  19,  1995.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  F.\A  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
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type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design  register«l  in  the  United 
States,  this  AO  is  being  issued  to 
prevent  failure  of  the  MLG.  This  AD 
requires,  initially,  repetitive  visual 
inspections  to  detect  damage  or  cracks 
of  the  shortening  mechanism  pivot  pin, 
and  replacement,  if  necessary.  It  also 
requires  a  one-time  lubrication 
(greasing)  of  the  MLG  shortening 
mechanism  main  Hnks. 

This  AD  also  requires  replacement  of 
the  following  items: 

1.  The  shortening  mechanism  pivot 
pin,  and  the  retraction  mechanism  pins 
of  the  MLG  on  the  left-  and  right-hand 
sides  (after  these  replacements  are 
accomphshed,  the  required  rep>etitive 
visual  inspections  are  terminated): 

2.  The  forward  pintle  pin  fitted  to  the 
MLG; 

3.  The  shortening  mechanism 
bellcrank  pin  of  the  MLG:  and 

4.  The  bellcrank  subassembly  of  the 
shortening  mechanism  of  the  MLG. 

These  actions  are  required  to  be 
accomplished  in 'accordance  with  the 
service  bulletins  described  previously. 

None  of  the  Model  A340  series 
airplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  airplanes  included 
in  the  appUcability  of  this  rule  currently 
are  operated  by  non-U.S.  operators 
umder  foreign  registry;  therefore,  they 
are  not  directly  afiiected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  the  following 
costs  could  be  expected: 

Inspection  of  the  shortening 
mechanism  pivot  pin  would  require 
approximately  .5  work  hour  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  inspection  requirement 
would  be  $30  per  airplane  per 
inspection  cycle. 

Replacement  of  the  shortening 
mechanism  pivot  pin  and  retraction 
mechanism  pins  would  require 
approximately  118  work  hours  per 
airplane  to  accomplish,  at  an  average 
labwr  charge  of  $60  per  work  hour. 
Based  on  Uiese  figures,  the  cost  impact 
of  this  replacement  requirement  would 
be  $7,080  per  airplane. 

Replacement  oi  the  forward  pintle  pin 
would  require  approximately  92  work 


hours  per  airplane  to  accomplish,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  replacement  requirement 
would  be  $5,520  per  airplane. 

Replacement  ot  the  shortening 
mechanism  bellcrank  pin  and  bellcrank 
subassembly  would  require 
approximately  13  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  charge  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  requirement  would 
be  $780  per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  95-NM-262-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the  . 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-04-04    Airbus:  Amendment  39-9515. 
Docket  95-NM-262-AD. 
AppUcability:  Model  A340  series  airplanes; 
having  manufacturer's  serial  numbers  (MSN) 
002  through  009  inclusive,  Oil,  013  through 
016  inclusive,  018  through  029  inclusive,  031 
through  036  inclusive,  or  038;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  main  landing 
gear,  accomplish  the  following: 

(a)  For  airplanes  having  MSN  005  through 
009  inclusive,  Oil,  013  through  016 
inclusive,  018  through  029  inclusive,  031 
through  034  inclusive,  or  038:  Accomplish 
the  requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD: 

(1)  Within  7  days  after  the  effective  date  of 
this  AD.  perform  a  visual  inspection  to  detect 
corrosion  and  cracks  of  the  shortening 
mechanism  (pivot)  pins  of  the  main  landing 
gear  (MLG),  in  accordance  with  Airbus 
Service  Bulletin  A340-32-4050,  dated  April 
10, 1995,  or  Revision  1,  dated  May  17, 1995. 

(i)  If  no  corrosion  or  cracking  is  found, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  7  days. 

(ii)  If  any  corrosion  or  cracking  is  found, 
prior  to  further  flight,  replace  the  shortening 
mechanism  pin  and  the  retraction 
mechanism  pin  with  a  new  pin  in  accordance 
with  the  service  bulletin.  Accomplishment  of 
this  replacement  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)(l)(i)  of  this  AD. 


(2)  Within  7  days  after  the  effective  date  of 
this  AD,  perform  a  one-time  lubrication 
(greasing)  of  the  Ml^  shortening  mechanism 
main  links  in  accordance  with  the  service 
bulletin. 

(b)  Prior  to  the  accumulation  of  1 .500  total 
landings,  or  within  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  but  no  later  than  12  months  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  (b)(1).  (b)(2),  and 
(b)(3)  of  this  AD,  as  applicable. 

(1)  For  airplanes  having  MSN  005  through 
009  inclusive,  Oil,  013  through  016 
inclusive,  018  through  029  inclusive,  031 
through  034  inclusive,  or  038:  Replace  the 
shortening  mechanism  pivot  pin,  and  the 
retraction  mechanism  pins  of  the  ML£.  left- 
and  right-hand  side,  in  accordance  with 
Airbus  Service  Bulletin  A340-32-4050. 
dated  April  10. 1995,  or  Revision  1,  dated 
May  17, 1995. 

(2)  For  airplanes  having  MSN  021  through 
029  inclusive,  or  031  through  034  inclusive: 
Replace  the  forward  pintle  pins  fitted  to  the 
MLG  in  accordance  with  Airbus  Service 
Bulletin  A340-32-4058,  dated  April  10, 
1995,  or  Revision  1.  dated  May  17, 1995. 

(3)  For  airplanes  having  MSN  002  through 
009  inclusive.  Oil,  013  through  016 
inclusive,  018  through  029  inclusive,  or  031 
through  036  inclusive:  Replace  the 
shortening  mechanism  bellcrank  pin  of  the 
MLG  in  accordance  with  Airbus  Service 
Bulletin  A340-32-4062.  dated  May  17,  1995. 

(c)  For  airplanes  having  MSN  002  through 
009  inclusive.  Oil,  013  through  016 


inclusive,  018  through  029  inclusive,  or  031 
through  036  inclusive.  Prior  to  the 
accumulation  of  7,250  total  landings,  or 
within  3  months  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  replace  the 
bellcrank  subassembly  of  the  shortening 
mechanism  of  the  MIG  in  accordance  with 
Airbus  Service  Bulletin  A34O-32-4062, 
dated  May  17. 1995. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
TransfKjrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  the  following  Airbus  service  bulletins, 
which  contain  the  followmg  list  of  effective 
pages: 


Airtxjs  service  bulletin  and  date 


A340-32-4050,  April  10,  1995  

A340-32-4050.  Revision  l.  May  17, 1995 

A340-32-4058,  April  10,  1995  

A340-32-4058.  Revision  1,  May  17.  1995 

A340-32-4062,  May  17.  1995 


Page  No. 


1-15 

1.2.5.10 

3,4,6-9,  11-15 

1-10 

1-3,  7-9 

4-6,  10 

1-10 


Revision  level 
shown  on  page 


(Original) 

1 

(Original) 

(Original) 

1 

(Original) 

(Original) 


Date  shown  on  page 


Apnl  10,  1995. 
May  17,  1995 
Apnl  10,  1995. 
Apnl  10,  1995. 
May  17,  1995. 
Apnl  10.  1995. 
May  17,  1995 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
March  11. 1996. 

Issued  in  Renton,  Washington,  on  February 
7, 1996. 
Darrell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-3149  Filed  2-22-96;  8:45  am) 
BH.UNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  95-Nlil-77-AD;  Amendment 
39-8518;  AD  96-04-06] 

Airworthiness  Directives;  Alrtxis  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
replacement  of  the  relays  in  the  forward 
electronics  rack  of  the  braking  system  of 
the  landing  gearv«th  new  relays.  This 
amendment  is  prompted  by  reports  of 
loss  of  the  systems  of  the  braking/ 
steering  control  imit  (BSCXI)  on  these 
airplanes  due  to  electrical  overvohage  of 
the  relays.  The  actions  specified  by  this 


AD  are  intended  to  prevent  such 
electrical  overvoltage  of  the  relays, 
which  could  result  in  the  loss  of  the 
BSCU  systems,  and  subsequent  loss  of 
the  antiskid  functions  and  nose  wheel 
steering  of  the  airplane. 

DATES:  Effective  March  25,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  25, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Offi^of  the 
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Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
Charles  D.  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington  98055-4056;  telephone 
(208)  227-2589:  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
>>^     proposal  to  amend  part  39  of  the  Federal 
Aviation  Itogulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
October  20, 1995  (60  FR  54202).  That 
action  proposed  to  require  replacement 
of  certain  relays  in  the  forward 
electronics  rack  90VU  of  the  braking 
system  of  the  landing  gear  with  new 
relays. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

The  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Toe  FAA  estimates  that  87  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $10,440,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have^^substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Stdtes,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-04-06    Airbus  Industrie:  Amendment 
39-9518.  Docket  95-NM-77-AD. 
Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  23611 
(reference  Airbus  Service  Bulletin  A320-32- 
1115)  has  not  been  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofierator  must  request  approval  for  an 
.alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  electrical  overvoltage  of  the 
relays,  which  could  result  in  the  loss  of  the 
braking/steering  control  unit  (BSCU)  systems, 
and  subsequent  loss  of  the  antiskid  functions 
and  nose  wheel  steering  of  the  airplane, 
accomplish  the  following: 

(a)  Within  10  months  after  the  effective 
date  of  this  AD,  replace  relays  24  GG  and  25 


GG  in  the  forward  electronics  rack  90VU  of 
zone  120  of  the  bfaking  system  of  the  landing 
gear  with  new  relays,  in  accordance  with 
Airbus  Service  Bulletin  A320-32-1115, 
Revision  2,  dated  September  21, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-32-1115,  Revision  2,  dated  September 
21, 1994,  which  contains  the  following  list  of 
effective  pages: 


Page  No. 

Revi- 
sion 
level 
shown 
on 
page 

Date  shown  on 
page 

1-4, 13 

5-12 

2 

1 

Sept.  21.  1994. 
Apr.  22,  1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
March  25. 1996. 

Issued  in  Renton,  Washington,  on  February 
12, 1996. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-3614  Filed  2-22-96;  8:45  am] 
WLUNG  CODE  4»1»-1»-P 


14  CFR  Part  39 

[Docket  No.  94-NM-191-AD;  Amendment 
39-9519;  AD  96-04-07] 

Airworthiness  Directives;  AirtMJS  Model 
A310  and  A300-600  Series  Airplanes 
Equipped  With  SOGERMA-SOCEA 
Pilot.  Co-Pilot,  and  Third  Occupant 


AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A310  and  A300-600  series  airplanes. 
This  amendment  requires  repetitive 
inspections  to  detect  distortion  and/or 
cracks  on  the  attachment  brackets  of  the 
backrest  recline  control  locks  of  certain 
seats.  It  also  provides  for  an  optional 
modification  which,  if  accomplished, 
terminates  the  repetitive  inspections. 
This  amendment  is  prompted  by  a 
report  of  failure  of  the  bracket  of  the 
backrest  recline  control  lock  on  a  seat 
due  to  fatigue-related  cracking.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fatigue-related 
cracking  and/or  distortion,  which  could 
result  in  failure  of  the  seat  backrest 
attach  fitting,  and  the  subsequent 
uncommanded  50"  angle  recline  of  the 
pilot  or  co-pilot  seat;  this  situation 
could  lead  to  the  temporary  inability  of 
the  pilots  to  control  the  airplane. 
DATES:  Effective  March  25,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  March  25, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maiuice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMAflON  CONTACT:  Phil 
Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 


Model  A310  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  June  2, 1995  (60  FR  526678) 
as  a  supplemental  notice  of  proposed 
rulemaking  (NPRM).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  distortion  and/or 
cracks  on  the  attachment  brackets  of  the 
backrest  recline  control  locks  of  certain 
seats.  It  also  proposed  an  optional 
modification  which,  if  accomplished, 
would  terminate  the  repetitive 
inspection  requirement. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Three  commenters  support  the 
proposal. 

Request  To  Withdraw  the  Proposal 

One  commenter  requests  that  the 
proposal  be  withdrawn.  This 
commenter  contends  that  an  AD  is  not 
justified  based  on  only  one  incident  of 
failiue  that  occurred  on  one  seat.  The 
commenter  considers  that  issuing  an  AD 
to  address  only  this  one  occiurence  is  a 
misapplication  of  the  AD  process. 

The  FAA  does  not  concur  with  the 
coramenter's  request.  The  FAA  points 
out  that  the  seat  backrest  recline  lock 
mechanism  currently  is  not  the  subject 
of  routine  maintenance  to  determine  the 
presence  of  distortion  or  cracking. 
Therefore,  cracking  and  distortion 
potentially  could  be  present  or 
developing  on  these  components 
throughout  the  affected  fleet.  While  it  is 
true  that  there  has  been  only  one 
incident  of  failvire  of  the  lock 
mechanism  identified  so  far,  the  FAA 
finds  that  the  unsafe  condition 
presented  by  such  failure  is  likely  to 
exist  or  develop  on  other  products  of 
this  same  type  design.  According  to 
section  39.1  ("Airworthiness 
Directives")  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  39.1),  the 
issuance  of  an  AD  must  be  based  on  just 
such  a  finding.  Further,  it  is  within  the 
FAA's  authority  to  issue  AD's  to  require 
actions  to  address  unsafe  conditions 
that  are  not  otherwise  being  addressed 
(or  addressed  adequately)  by  normal 
maintenance  procedures.  The  intent  of 
this  AD  is  to  ensure  that  maintenance 
procedures  include  inspections  of  the 
backrest  recline  lock  mechanism. 

Request  To  Extend  Compliance  Time 

Another  commenter.  an  operator, 
requests  that  the  compliance  time  for 
the  initial  inspection  be  extended.  This 
commenter  plans  to  accomplish  the 
terminating  modification  at  a  time  that 


coincides  with  its  normally  scheduled 
maintenance  checks  and,  therefore, 
requests  that  the  compliance  time  for 
the  inspection  be  extended  to  June  1997. 

The  FAA  does  not  concur  with  this 
commenter's  request.  Based  on  the 
unsafe  condition  associated  with  the 
failure  of  the  lock  mechanism 
(uncommanded  50°  angle  recline  of  the 
pilot  or  co-pilot  seat),  the  FAA 
considers  that  the  compliance  time  for 
the  inspection,  as  proposed,  represents 
the  most  appropriate  interval  of  time 
allowable  for  the  affected  airplanes  to 
continue  to  operate  prior  to 
accomplishing  that  inspection  without 
compromising  safety.  The  FAA  also 
finds  that,  in  order  to  ensure  continuing 
operational  safety,  these  inspections 
must  be  repeated  at  regular  intervals 
until  a  terminating  modification  is 
installed.  However,  paragraph  (c)  of  the 
final  rule  does  provide  affected 
opyerators  the  opportunity  to  apply  for 
an  adjustment  of  the  compliance  time  if 
data  are  presented  to  justif)'  such  an 
adjustment. 

Explanation  of  New  Service 
Information 

On  March  22.  1995.  SOGERMA- 
SOCEA  issued  Revision  2  of  Service 
Bulletin  25-233.  Revision  2  completely 
supersedes  Revision  1,  which  was 
referenced  in  the  supplemental  NPRM 
as  the  appropriate  source  of  service 
information.  This  new  revision 
describes  new  procedures  for 
modification  of  the  backing  of  the 
control  locks  attachment  fittings  of  the 
seat  backrest  recline.  This  modification 
involves  installing  certain  nuts,  lock 
nuts,  back  plates,  fittings,  and  Oat 
washers  on  the  seat  bottoms. 
Accomplishment  of  this  modification 
eliminates  the  need  for  repetitive 
inspections  of  the  lock  mechanism.  The 
Direction  Generale  de  TAviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  approved  this 
revision  of  the  service  bulletin;  and  the 
FAA  has  revised  paragraph  (b)  of  the 
final  rule  to  cite  Revision  2  as  the 
appropriate  source  of  service 
information  for  accomplishing  the 
terminating  modification.  Modifications 
that  were  accomplished  in  accordance 
with  Revision  1  of  the  ser\'ice  bulletin 
prior  to  the  effective  date  of  the  final 
rule  are  considered  acceptable  for 
compliance. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
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detennined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $11,760,  or  $240  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  ass\miptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD,  the 
number  of  hours  required  to  accomplish 
it  would  be  approximately  1  per 
airplane,  at  an  average  labor  charge  of 
$60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
optional  terminating  action  on  U.S. 
operators  would  be  $60  per  airplane. 


Regnlatory  Impact 


I 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
beeif  prepared  for  this  action  tmd  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


UMI 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the. 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-04-07    Airbus  Industrie:  Amendment 
39-9519.  Docket  94-NM-191-AD. 

Applicability:  Model  A310  and  A300-600 
series  airplanes  equipped  with  SOGERMA- 
SOCEA  pilot,  co-pilot,  and  third  occupant 
seats;  as  listed  in  SOGERMA-SOCEA  Service 
Bulletin  25-229.  dated  November  26, 1993; 
certificated  in  any  category. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracks  and/or  distortion 
in  the  seat  bracket  of  the  backrest  recline 
control  lock,  which  could  result  in  failure  of 
the  seat  backrest  attach  fittings,  the 
uncommanded  50°  angle  recline  of  the  pilot 
or  co-pilot  seat,  and,  subsequently,  lead  to 
the  temporary  inability  of  the  pilots  to 
control  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
flight  hours  or  within  500  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  distortion  and/or  cracks 
on  the  attachment  brackets  of  the  backrest 
recline  control  locks  of  certain  seats,  in 
accordance  with  SOGERMA-SOCEA  Service 
Bulletin  25-229,  dated  November  26, 1993. 

(1)  If  no  bracket  is  distorted  or  cracked, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  5,000  flight  hours. 


(2)  If  any  bracket  is  distorted  or  cracked, 
prior  to  further  flight,  accomplish  either 
paragraph  (a)(2l(i)  or  (a)(2)(ii)  of  this  AD. 

(i)  Replace  both  of  the  brackets  and  their 
associated  attachment  fittings  with  new 
parts,  in  accordance  with  SOGERMA-SOCEA 
Service  Bulletin  25-229,  dated  November  26, 
1993.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  5,000  flight  hours.  Or 

(ii)  Modify  the  backing  of  the  control  locks 
attachment  fittings  of  the  seat  backrest 
recline,  in  accordance  with  SOGERMA- 
SOCEA  Service  Bulletin  25-233,  Revision  2, 
dated  March  22, 1995.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

Note  2:  Modification  of  the  backing  of  the 
control  locks  attachment  fittings  of  the  seat 
backrest  recline  that  was  accomplished  in 
accordance  with  SOGERMA-SOCEA  Service 
Bulletin  25-233.  Revision  1.  dated  March  22, 
1995,  prior  to  the  elective  date  of  this  AD, 
is  considered  acceptable  for  compliance  with 
paragraph  (a)(2)(ii)  of  this  AD. 

(b)  Modification  of  the  backing  of  the 
control  locks  fittings  of  the  backrest  recline 
in  accordance  with  SOGERMA-SOCEA 
Service  Bulletin  25-233,  Revision  2,  dated 
March  22, 1995,  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

Note  3:  Modification  of  the  backing  of  the 
control  locks  attachment  fittings  of  the  seat 
backrest  recline  that  was  accomplished  in 
accordance  with  SOGERMA-SOCEA  Service 
Bulletin  25-233,  Revision  1,  dated  March  22, 
1995,  prior  to  the  effective  date  of  this  AD, 
is  considered  acceptable  for  compliance  with 
paragraph  (b)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  replacements  shall 
be  done  in  accordance  with  SOGERMA- 
SOCEA  Service  Bulletin  25-229,  dated 
November  26, 1993.  The  modification  shall 
be  done  in  accordance  with  SOGERMA- 
SOCEA  Service  Bulletin  25-233,  Revision  2, 
dated  March  22, 1995,  which  contains  the 
following  list  of  elective  pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1-4.  6-16 

5 

2 

Original  .. 

Mar.  22,  1995. 
Sept.  14, 1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
March  25, 1996. 

Issued  in  Renton,  Washington,  on  February 
12, 1996. 

Durell  M.  Pedvson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-3613  Filed  2-22-96;  8:45  am) 

BILLMG  CODE  4t10-13-U 


14  CFR  Part  39 

[Docket  No.  95  NM  89  AD;  Amendment 
3»-0522;  AD  96-04-1 Q] 

Airworthiness  Directives;  AlrtMis  Model 
A320-231  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-231  series  airplanes,  that  requires 
modification  of  the  fire  wall  of  each 
engine.  This  amendment  is  prompted  by 
a  report  of  a  fire  in  the  engine  of  an  in- 
service  airplane  due  to  the  fire  wall 
being  improperly  sealed  during 
production.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
propagation  of  a  fire  through  a  gap 
(opening)  in  the  fire  wall  in  the  event  of 
an  engine  fire,  as  a  result  of  improperly 
sealed  fire  wall. 
DATES:  Effective  March  25, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  25, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Dk)cket, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589,  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-231  series  airplanes  was 
published  in  the  Federal  Register  on 
November  8, 1995  (60  FR  56270).  That 
action  proposed  to  require  modification 
of  the  fire  wall  of  each  engine  on  these 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposal. 

One  commenter  requests  that  the 
proposal  be  withdrawn.  This 
commenter,  International  Aero  Engines, 
states  that  its  records  indicate  that  all 
engines  installed  on  affected  airplanes 
worldwide  have  been  modified  already 
in  accordance  with  the  procedures  that 
were  proposed  in  the  notice.  In  light  of 
this,  the  commenter  considers  that  an 
AD  to  require  modification  of  the 
engines  is  imnecessary. 

The  FAA  does  not  concur.  This 
commenter  did  not  provide  specific  data 
to  the  FAA  to  verify  that  all  affected 
airplanes  have  been  modified.  Without 
that  data,  this  AD  is  necessary  to  ensure 
that  all  airplanes  currently  on  the  U.S. 
Register,  as  well  as  any  airplane  later 
imported  and  placed  on  the  U.S. 
Register,  are  modified  in  accordance 
with  the  AD.  Further,  it  is  the 
responsibility  of  the  FAA  to  ensure  that 
the  configm^tion  that  resulted  in  the 
addressed  unsafe  condition  is  corrected 
and  is  not  reintroduced  into  the  U.S. 
fleet  either  through  production,  repair, 
or  overhaul;  this  AD  is  the  appropriate 
vehicle  for  doing  that. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  108  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 


Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operatore. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $12,960.  or  $120  per  airplane. 
The  cost  impact  figiu%  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-04-10    Airtnis  Industrie:  Amendment 
39-9522.  Docket  95-NM-89-AD. 
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ApfdiaJtUity:  Model  A320-231  series 
aiipknes  on  which  Aiifaus  Modification 
23929  (refneDce  Airtnis  Service  Bulletin 
A32O-7e-10O9)  has  not  been  installed, 
certificated  in  any  category. 

Nali  1:  This  AD  applies  to  each  airplane 
Identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otharwise  moidified.  altered,  or  repaired  in 
the  area  sul^ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  cr  repaired  so  that  the  performance 
(rf  the  requimnents  of  this  AD  is  aSscted,  the 
owner/operator  must  request  approval  for  an 
altnnative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiict  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  propagation  of  a  fire  through  a 
gep  (opening)  in  the  fire  wall  as  a  result  of 
an  improperly  sealed  fire  wall  in  the  event 
of  an  engine  fire,  accomplish  the  following: 

(a)  Within  9  months  after  the  effective  date 
of  this  AD,  modify  the  fire  wall  of  each 
mgine  in  accordance  with  Airbus  Service 
Bulletin  A32O-78-10O9,  dated  October  14. 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-78-1009,  dated  October  14, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  BOO  North  Capitol  Street  NW..  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
March  25, 1996. 


Issued  in  Renton,  Washington,  on  February 
14, 1996. 

Durell  M.  Pedanon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-3836  Filed  2-22-96;  8:45  am] 
BHJJNQ  COOC  4t1ft-1»-U 


14  CFR  Part  39 

[Doclwt  No.  94-MM-215-AD;  AiMndmant 
39-0521;  AD  96-04-00] 

Airworttiiness  Directives;  Foidcer 
■Model  F28  iMarIt  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
an  inspection  to  detect  the  presence  of 
a  drain  hole  in  certain  mounting  frames 
of  the  auxiliary  power  unit  (APU).  If  a 
drain  hole  is  present,  the  AD  requires  an 
inspection  to  detect  corrosion  of  the 
mounting  frame,  and  eventual 
replacement  of  the  motmting  frame. 
This  amendment  is  prompted  by  a 
report  indicating  that  corrosion  was 
found  on  a  nimiber  of  mounting  frames 
of  the  APU.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
corrosion,  which  could  lead  to  failure  of 
the  frame  and  consequently  render  the 
APU  inoperative  and/or  create  a 
potential  fire  hazard. 
DATES:  Effective  March  25,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  25. 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federed  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Ciocket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Und  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 


include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F28  Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 

December  20. 1994  (59  FR  65514).  That 
action  proposed  to  require  an  inspection 
to  detect  the  presence  of  a  drain  hole  in 
certain  mounting  frames  of  the  auxiliary 
power  unit  (APU).  If  a  drain  hole  is 
present,  the  action  proposed  to  require 
an  inspection  to  detect  corrosion  of  the 
motmting  frame,  and  eventual 
replacement  of  the  motmting  frame. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Another  commenter  requests  that  the 
FAA  withdraw  the  proposal  for  what 
this  commenter  perceives  as  lack  of 
justification.  This  commenter  purports 
that  corrosion  of  the  APU  frame  will  not 
resvdt  in  a  critical  safety  of  flight 
condition.  The  commenter  contends 
that,  even  if  the  subject  frame  were  to 
fail  completely,  the  APU  caimot  fall  or 
lean  enough  to  sever  any  fuel  or 
electrical  Unes;  therefore,  the  possibility 
that  the  failure  of  the  motmting  frame 
could  become  a  potential  fire  hazard  is 
simply  conjecture.  Based  on  these 
assertions,  the  commenter  considers 
that  no  imsafe  condition  exists,  and 
requests  that  the  FAA  review  its 
justification  for  the  proposed  rule  to 
ensine  that  it  is  sufficient  to  satisfy  the 
requirements  of  part  39  of  the  Federal 
Aviation  Regulations  (FAR). 

The  FAA  does  not  concur  with  either 
the  conunenter's  request  or  assertions. 

First,  the  FAA  points  out  that  the 
existing  design  of  the  drain  hole  on 
certain  APU  mounting  frames  allows  the 
acaunulation  of  moistuire  on  the  frame. 
These  frames  have  been  found  to  be 
particularly  sensidve  to  corrosion 
caused  by  such  moisture  acciunulation. 
Corrosion  of  these  frames  could  cause 
them  to  fail,  especially  when  exposed  to 
higher  loads  dtuing  airplane 
touchdown. 

Second,  the  Rijksluchtvaartdienst 
(RLD)  (which  is  the  airworthiness 
authority  for  the  Netherlands)  and  the 
FAA.  have  determined  that,  if  a 
motmting  fr^me  were  to  fail  due  to 
associated  corrosion,  the  APU  could  be 
displaced  and  consequently  sever  APU 
fuel  lines  located  in  the  adjacent  area. 
The  leaking  fuel  could  then  pose  a  fire 
hazard.  This  is  the  imsafe  condition  that 
this  AD  intends  to  prevent.  In  addition, 
the  APU  could  be  rendered  inoperative 
because  of  the  failure  of  its  support 
assembly.  If  it  were  inoperative, 
electrical  power  may  not  be  available 
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during  flight,  or  both  electrical  and 
pneumatic  power  may  not  be  available 
when  the  airplcne  is  on  the  groimd, 
when  such  power  is  needed  via  the 
APU. 

Third,  although  there  have  been  no 
reported  cases  of  inoperative  APU's  or 
fuel  leakage  caused  by  the  problems 
associated  with  the  failure  of  the  APU 
motmting  frames,  the  potential  for  them 
to  occur  still  exists.  In  fact,  when  Fokker 
examined  the  subject  APU  mounting 
frames  removed  from  in-service 
airplanes,  it  found  that  up  to  73%  of  the 
thickness  at  the  place  of  the  drain  holes 
in  these  frames  was  fretted  away.  This 
reduced  thickness,  which  is  attributed 
to  the  typical  effects  of  corrosion, 
weakens  the  integrity  of  the  frames  and, 
consequently,  can  lead  to  their  failiue. 
Finally,  accprding  to  section  39.1  of 
the  FAR  (14  CFR  39.1),  the  issuanceof 
an  AD  is  based  on  the  finding  that  an 
imsafe  condition  exists  and  that 
condition  is  likely  to  exist  or  develop  in 
aircraft  of  a  particular  type  design.  The 
responsibilities  placed  on  the  FAA  by 
the  Federal  Aviation  Act  do  not  limit  it 
from  making  any  unsafe  condition  the 
proper  subject  of  an  AD — regardless  of 
whether  or  not  the  imsafe  condition  has 
actually  occurred  in  service  and  led  to 
an  incident  or  accident.  When  sufficient 
data  exist  to  demonstrate  that  an  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  products  of  the  same  type  design, 
the  issuance  of  an  AD  is  appropriate  in 
order  to  address  that  potential  unsafe 
condition  and  to  prevent  its  occurrence. 

This  same  commenter  also  requests 
clarification  as  to  the  applicability  of  the 
proposed  rule.  The  commenter  points 
out  that,  although  both  the  proposed  AD 
and  the  parallel  Dutch  AD  are 
applicable  to  all  Fokker  Model  F28 
Mark  0100  series  airplanes,  the 
referenced  Fokker  service  bulletin  calls 
out  only  certain  airplanes  (serial 
numbers  11244  through  11402)  in  its 
effectivity  listing.  This  commenter 
knows  of  four  airplanes  on  which  the 
suspect  frames  were  found,  but  these 
airplanes  were  not  included  in  the 
service  bulletin's  effectivity  hsting.  The 
commenter  believes  that  the  service 
bulletin  should  be  revised  to  specify 
that  all  airplanes  must  be  inspected. 

The  FAA  does  not  concur  that 
additional  action  is  necessary.  Since  in- 
service  experience  has  shown  that  APU 
mounting  frames  are  regularly  removed 
from  and  (re-)  installed  on  aircraft  upon 
removal  of  the  APU,  the  FAA  has 
determined  that  the  suspect  frames 
could  be  installed  on  any  Fokker  Model 
F28  Mark  0100  airplane.  In  Ught  of  this, 
the  applicability  of  the  AD,  which 
makes  all  airplanes  subject  to  the 
requirements,  is  correct.  In  any  case, 


where  there  are  differences  between  the 
AD  and  the  service  bulletin,  the  AD 
prevails. 

One  commenter  requests  that  the  rule 
be  revised  to  extend  the  compliance 
time  for  replacement  of  the  mounting 
frames  from  the  proposed  30  days  or  90 
days  (depending  upon  the  results  of  the 
inspection  for  corrosion)  to  one  year  for 
all  cases.  The  conunenter  states  that 
Fokker  has  indicated  that  it  has  only  2 
frames  in  stock  to  support  the 
replacement  requirement.  In  addition, 
the  lead  time  for  procurement  of  a 
replacement  frame  is  minimum  of  127 
days. 

The  FAA  concurs  that  some 
adjustment  to  this  compliance  time  can 
be  made.  Reports  received  by  the  FAA 
indicate  that  most  airplanes  already 
have  been  inspected  in  accordance  with 
the  requirements  of  this  AD,  and  have 
been  found  not  to  have  the  suspect  APU 
mounting  frames  installed.  Therefore, 
the  FAA  considers  that  only  a  limited 
number  of  replacement  mounting 
frames  actually  will  be  required. 
However,  the  FAA  acknowledges  that 
timely  parts  availability  may  be  a 
problem  for  some  operators.  In  light  of 
this,  the  FAA  finds  that  the  compliance 
time  for  replacement  of  the  frame  can  be 
extended  to  9  months  for  cases  where 
no  corrosion  is  found  on  the  frame,  and 
to  3  months  for  cases  where  corrosion 
is  found.  The  FAA  finds  that  safety  will 
not  be  compromised  by  the  extension  of 
these  compliance  times.  The  final  rule 
has  been  revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  119  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  13 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $92,820,  or  $780  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  A\iation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-04-09    Fokker:  Amendinent39-9521. 
Docket  94-NM-215-AD. 

Applicability:  All  Model  F28  Mark  0100 
series  airplanes,  certificated  in  any  caiegon.' 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  certain  mounting 
frames  of  the  auxiliary  power  unit  (APU), 
which  could  render  the  APU  inoperative  and 
may  iead.to  a  potential  fire  hazard, 
accomplish  the  foUraving: 

(a)  Within  30  daj^  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  the  presence  of  a  drain 
hole  in  frame  member  M  of  the  mounting 
frames,  having  part  niunber  (P/N)  D6705O- 
407,  of  the  auxiliary  power  unit  (APU),  in 
accordance  with  FokJcer  Service  Bulletin 
SBFlOO-49-022,  dated  August  27, 1992. 

(1)  If  no  drain  hole(s)  is  present,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  drain  hole  is  present,  prior  to 
further  flight,  perform  a  detailed  visual 
inspection  to  detect  corrosion  on  the 
mounting  frame  of  the  APU,  in  accordance 
writh  the  service  bulletin. 

(i)  If  no  corrosion  is  detected,  within  9 
months  af^  accomplishing  the  visual 
inspection,  replace  the  mounting  frame  with 
a  new  mounting  frame  in  accordance  with 
the  service  bulletin. 

(ii)  If  any  corrosic^  is  detected,  within  3 
months  after  acconrplishing  the  visual 
inspection,  rep^ro  the  mounting  fr^me  with  . 
a  new  mounting  frame  in  accordance  with    ~^ 
the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AO,  no 
person  shall  install  on  any  airplane  a 
mounting  frame,  havii^  P/N  D67050-407. 
that  has  a  drain  hole  in  fr'ame  member  M. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t>m  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  December  14, 1994. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Foldcer  Service 
Bulletin  SBFlOO-49-022,  dated  August  27. 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfBce  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700,  Washington. 
DC 

(f)  This  amendment  becomes  eSiective  on 
March  25, 1996. 
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Issued  in  Renton,  Washington,  on  February 
14,  1996. 

DaireU  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-3835  Filed  2-22-96;  8:45  am) 
BILLING  CODE  4aiO-13-P 


14  CFR  Part  39 

[Docket  No.  95-CE-6»-AD;  Amendment  39- 
9520;  AD  96-04-08] 

Airworthiness  Directives;  Air  Tractor, 
incorporated  Models  AT-802  and  AT- 
802A  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Air  Tractor,  Incorporated  (Air 
Tractor)  Models  AT-802  and  AT-802A 
airplanes.  This  action  requires 
repetitively  replacing  the  main  landing 
gear  legs.  Failure  of  the  main  landing 
gear  legs  on  an  AT-802A  prompted  this 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  possible  failure 
of  the  main  landing  gear  legs,  which,  if 
not  detected  and  corrected,  could  result 
in  loss  of  control  of  the  airplane  during 
landing  operations. 
DATES:  Effective  April  12,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  12. 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Air  Tractor  Incorporated,  P.O.  Box  485. 
Ohiey,  Texas  76374;  telephone  (817) 
564-5616,  facsimile  (817)  564-2348. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Admim'stration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-59-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
May,  Aerospace  Engineer,  FAA,  Aircraft 
Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193- 
0150;  telephone  (817)  222-5155, 
facsimile  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  Air 
Tractor,  Incorporated  (Air  Tractor) 
Models  AT-802  and  AT-802A  airplanes 
was  published  in  the  Federal  Register 


on  October  5. 1995  (60  FR  52130).  The 
action  proposed  to  require  repetitively 
replacing  Uie  main  landing  gear  legs  in 
accordance  with  Snow  Engineering 
Company  Service  Letter  (SL)  104A. 
dated  July  29. 1995. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  chemge  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Tne  FAA  estimates  that  18  airplanes 
in  the  U.S.  registry  yvill  be  affected  by 
this  AD.  that  it  will  take  approximately 
12  hoiirs  per  airplane  to  accomplish  this 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hoiu.  Parts  cost 
approximately  $2,816  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $63,648  ($3,536  per 
airplane).  This  figure  is  based  on  the 
assumption  that  no  affected  airplane 
owner/operator  has  replaced  the  main 
landing  gear  legs  and  does  not  take  into 
account  the  niunber  of  repetitive 
replacements  each  operator  would  incur 
over  the  hfe  of  the  airplane.  The  FAA 
has  no  way  of  determining  how  many 
main  landing  gear  replacements  each 
owner/operator  will  incvu. 

The  regulations  adopted  herein  will  ■ 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  betvsreen  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  TK&efore.  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034..  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  inthe  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
tuder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Ad  No.  96-04-08    Air  Tractor  Incorporated: 

Amendment  39-9520;  Docket  No.  95- 
CE-59-AD. 

Applicability:  Model  AT-802  and  AT- 
802A  Airplanes  (all  serial  numbers), 
certificated  in  any  category: 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  upon  the 
accumulation  of  3.000  landings  or  within  the 
next  25  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless 
already  accomplished,  and  thereafter  at 
intervals  not  to  Exceed  3,000  landings. 

Note  2:  If  the  number  of  landings  is  not 
known,  calculate  by  multiplying  three 
landings  per  one  hour  time-in-service  (TIS). 

To  prevent  possible  failure  of  the  main 
landing  gear  legs,  which  could  result  in  loss 
of  control  of  landing  operations  and  possible 
loss  of  the  airplane,  accomplish  the 
following: 

(a)  Replace  the  main  landing  gear  legs,  Air 
Tractor  part  number  (P/N)  40091-2,  in 
accordance  with  Air  Tractor  Service  Bulletin 
(SB)  104A,  dated  July  29, 1995. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Fort  Worth  Aircraft  Certification 
Office,  FAA,  Aircraft  Certification  Office. 
2601  Meapham  Boulevard.  Fort  Worth.  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  Aircraft 
Certification  Office. 

(d)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Air  Tractor 
Service  Bulletin  104A,  dated  July  29,  1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&t)m  Air  Tractor  Incorporated.  P.O.  Box  485. 
Olney.  Texas  76374.  Copies  may  be  inspected 
at  the  FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  7th  Floor,  suite  700, 
Washington,  DC. 

(e)  This  amendment  (39-9520)  becomes 
effective  on  April  12, 1996. 

Issued  in  Kansas  City,  Missouri,  on 
February  13, 1996. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  96-3886  Filed  2-22-96;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  96-NM-30-AD;  Amendment 
39-9523;  AD  9»-04-11] 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 
Equipped  With  Roils  Royce  Model 
RB211-535E4/E4B  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes.  This  action 
requires  a  revision  to  the  Airplane 
Flight  Manual  to  ensure  that  the 
flightcrew  activates  the  engine  cowl 
thermal  anti-ice  (CTAI)  system  for  both 
engines  at  the  top  of  descent  to  avoid 
engine  nmdown  (loss  of  engine  power). 
Ttds  amendment  is  prompted  by  reports 


that,  after  the  flightcrew  activated  the 
engine  CTAI  during  descent,  engine 
rundown  occurred  due  to  unknown         ♦ 
reasons.  The  actions  specified  in  this 
AD  are  intended  to  ensure  that  the 
flightcrew  activates  the  engine  cowl 
thermal  anti-ice  system  for  both  engines 
prior  to  descent;  activation  of  the  engine 
CTAI  system  in  the  middle  of  descent 
could  result  in  a  compressor  stall  and 
subsequent  engine  rundown  of  multiple 
engines. 
DATES:  Effective  March  11, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  onNar  before 
April  23,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
30-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Hanowski,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue  SW.,  Renton. 
Washington;  telephone  (206)  227-2684; 
fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  at  least  seven  reports  of 
engine  rundown  (loss  of  engine  power) 
on  Boeing  Model  757-200  series 
airplanes  equipped  with  Rolls  Royce 
Model  RB211-535E4/E4B  engines. 
These  incidents  occurred  while  the 
airplanes  were  in  flight,  at  an  altitude 
between  24,000  and  29.000  feet. 

In  four  of  the  seven  incidents,  dual 
engine  events  occurred  in  which  one  of 
the  engines  stalled  and  "recovered"  to 
produce  usable  thrust;  the  other  engine 
stalled,  ran  down  to  sub-idle  power,  and 
was  subsequently  shutdown. 

In  six  of  the  seven  incidents,  the 
flightcrew  activated  the  engine  cowl 
thermal  anti-ice  system  (CTAI)  for  both 
engines  during  the  middle  of  the 
descent,  which  resulted  in  either  single 
or  dual  engine  compressor  stalls  and 
subsequent  engine  rundowns. 

In  the  seventh  incident,  the  flightcrew 
increased  engine  power  from  a 
minimum  flight  idle  to  a  slightly  higher 
power  when  both  engines  stalled;  one  of 
the  engines  returned  to  normal  thrust 
level,  and  the  other  engine  ran  down  to 
sub-idle  power. 

The  cause  of  these  engine  rundovsTi 
incidents  has  not  been  conclusively 
proven.  However,  ice  accumulation  on 
the  engine  is  one  possible  cause  that  is 
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being  investigated.  Rolls  Royce  (the 
manufiacturer  of  the  subject  engines)  is 
Qontinuing  to  conduct  tests  and 
evaluations  to  determine  the  exact  cause 
of  engine  rundowns. 

FAA's  Coosideratioiis 

Data  gathered  firom  the  reported 
incidents  have  led  the  FAA  to  consider 
that  activation  of  the  engine  CTAI 
system  for  both  engines  during  the 
middle  of  descent  may  result  in  a 
compressor  stall  and  subsequent  loss  of 
multiple  engine  power.  Operation  of  the 
engine  at  a  higher  idle  thrust  level,  from 
the  begioning  of  the  descent,  will 
increase  the  compressor  stall  margin 
and.  thus,  reduce  the  risk  of  compressor 
stall.  A  higher  idle  thrust  level  also  will 
increase  the  airflow  through  the 
compressor  and,  thus,  reduce  the 
susceptibility  of  the  compressor  to  rain 
and  icing.  Activation  of  the  engine  CTAI 
system  at  the  beginning  of  descent  has 
the  effect  of  increasing  the  idle  thrust 
level. 

Based  on  this,  the  FAA  finds  that, 
prior  to  idle  descent  above  flight  level 
CFL)  200  (20.000  feet),  activation  of  the 
engine  CTAI  system  for  both  engines  is 
necessary  in  order  to  operate  the  engine 
at  a  higher  idle  thrust  level.  This  action 
will  reduce  the  risk  of  engine  stall  and 
rundown  diuins  idle  descent. 

In  addition,  the  FAA  finds  that,  below 
FL  200,  operation  of  the  engine  at  low 
idle  thrust  level  using  normal  engine 
CTAI  system  procedures  will  maintain 
the  necessary  icing  protection  for  the 
engine  and  will  provide  adequate  stall 
protection. 

Explanaticm  of  the  Requirements  of  the 
AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  757-200 
series  airplanes,  equipped  with  Rolls 
Royce  Model  RB211-535E4/E4B 
engines,  of  the  same  type  design,  this 
AD  is  being  issued  to  ensure  that  the 
fUghtcrew  activates  the  engine  cowl 
thermal  anti-ice  system  for  both  engines 
prior  to  descents  above  flight  level  (FL) 
200.  This  AD  requires  revising  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  include  information 
instructing  the  flightcrew  to  activate  the 
engine  cowl  thermal  anti-ice  system  for 
both  engines  prior  to  descent.  The  AFM 
limitation  procedures  will  reduce  the 
risk  of  a  variety  of  suspected  causes  for 
enjgne  rundown. 

This  AD  action  is  considered  to  be 
interim  action.  Rolls  Royce  has  advised 
the  FAA  that  it  ciirrently  is  developing 
a  modification  that  will  positively 
address  the  unsafe  condition  addressed 


by  this  AD  for  the  various  suspect 
causes.  Once  this  modification  is 
developed,  approved,  and  available,  the  v 
FAA  may  consider  additional 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Ccunments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportujiity 
for  public  comment,  conmients  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commiuiications  shall  identify  the 
Rules  Docket  number  £md  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
fiuther  that  this  action  involves  an 
emergency  regulation  under  £)OT 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regiilatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rides  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

f39.13    [Ammdad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

W-04-11    Beeing:  Amendment  39-9523. 
Docket  96-NM-30-AD. 

Applicability:  Model  757-200  series 
airplanes,  equipped  with  Rolls  Royce  Model 
RB211-53SE4/E4B  engines;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  reduce  the  risk 
of  en^e  rundown  during  idle  descents, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Limitations  Section  1 

In  order  to  reduce  the  risk  of  engine 
rundown  during  idle  descents,  activate  the 
engine  cowl  thermal  anti-ice  system  for  both 
engines  prior  to  idle  descents  above  flight 
level  (FL)  200.  Below  FL  200,  use  normal 
engine  cowl  thermal  anti-ice  system 
procedures  (as  defined  in  the  AFM). 


Note:  The  Master  Minlmimi  Equipment 
List  (MMEL)  for  Model  757  series  airplanes 
currently  specifies  that  an  airplane  may  be 
dispatched  with  an  engine  anti-ice  valve 
locked  in  the  closed  position.  The 
requirement  of  this  section  to  activate  the 
engine  cowl  thermal  anti-ice  system  prior  to 
descent  will  prevent  the  dispatch  of  airplanes 
with  an  engine  anti-ice  valve  locked  in  the 
closed  or  open  position.  Where  differences 
exist  between  the  current  specification  of  the 
MMEL  and  the  requirements  of  this  AFM 
limitation,  the  AFM  limitation  prevails." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACXD. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
March  11, 1996. 

Issued  in  Renton,  Washington,  on  February 
IS,  1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-3950  Filed  2-22-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-CE-16-AD;  Amendment  39- 
9S24;  AD  99-04-12] 

Airworthiness  Directives;  Qiaser-Dirfcs 
Flugzeugbau  GmbH  DG-600M 
Sailplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
appUes  to  certain  Glaser-Dirks 
Flugzeugbau  GmbH  (Glaser-Dirks)  DG- 
500M  s^planes.  This  action  requires 
replacing  the  airbrake  control  hbbk-up 
shaft  with  a  part  of  improved  design. 
Reports  of  cracks  in  the  welding  of  the 
lever  to  the  torsion  tube  of  the  airbrake 
control  prompted  this  action.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  an  imintended 
extension  of  the  airbrakes  caused  by 
failure  of  the  lever  to  the  torsion  tube  of 
the  airbrake  control,  which  could  result 


in  flutter,  excessive  rate  of  descent,  and 
loss  of  control  of  the  sailplane. 
DATES:  Effective  March  29, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  19, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel. 
Attention:  Rules  Docket  95-CE-16-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
aty,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Glaser- 
Dirks  Flugzeugbau  GmbH,  Im 
SchoUengarten  19-20.  D-78646 
Buchsal-UnterGrombach  4,  Germany. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-16-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  Belderok,  Project  Officer, 
Sailplanes,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION:  The 
Luftfarht-Bimdesant  (LB A),  which  is  the 
airworthiness  authority  for  Germany, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Glaser- 
Dirks  DG-500M  sailplanes.  The  LBA 
reports  cracks  in  the  welding  of  the 
lever  to  the  torsion  tube  of  the  airbrake 
control.  In  one  instance,  the  airbrake 
control  failed,  resulting  in  an 
unintended  airbrake  extension.  If  not 
detected  and  corrected,  a  cracked  lever 
to  the  torsion  tube  of  the  airbrake 
control  could  result  in  an  unintended 
extension  of  the  airbrakes  with 
subsequent  possible  flutter,  excessive 
rate  of  descent,  and  loss  of  control  of  the 
sailplane. 

Glaser-Dirks  Technical  Note  (TN)  No. 
843/3-2,  dated  October  28,  1992. 
contains  information  about  replacing 
the  airbrake  control  hook-up  shaft  (part 
number  5  St  57)  on  DG-500M  sailplanes 
with  an  airbrake  control  hook-up  shaft 
of  improved  design  (part  niunber  5  St  57 
change  b).  The  LBA  classified  this 
technical  note  as  mandatory  and  issued 
LBA  AD  92-358.  dated  October  30. 
1992,  in  order  to  asstue  the  continued 
airworthiness  of  these  sailplanes  in 
Germany. 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 


provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Glaser-Dirks  DG-500M 
sailplanes  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
requires  replacing  the  airbrake  control 
hook-up  shaft  (part  number  5  St  57) 
with  an  airbrake  control  hook-up  shaft 
of  improved  design  [part  niunber  5  St  57 
change  b).  Accomplishment  of  the 
replacement  is  in  accordance  with  the 
applicable  maintenance  or  service 
manual.  Improved  design  airbrake 
control  hook-up  shafts  may  be  obtained 
from  Glaser-Dirks  on  an  exchange  basis. 

None  of  the  DG-500M  sailplanes 
affected  by  this  action  are  on  the  U.S. 
Register.  All  sailplanes  included  in  the 
applicability  of  this  rule  currently  are 
operated  by  non-U. S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  this  rule 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  sailplanes  are 
imported  and  placed  on  the  U.S. 
Register. 

Should  an  affected  sailplane  be 
imported  and  placed  on  the  U.S. 
Register,  accomplishment  of  the 
required  replacement  and  inspection 
would  take  approximately  8  workhours 
at  em  average  labor  charge  of  $60  per 
workhour.  Parts  are  provided  by  Glaser- 
Dirks  at  no  cost  on  an  exchange  basis. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  would  be  $480  per 
sailplane  that  would  become  registered 
in  the  United  States. 

Since  this  AD  action  does  not  affect 
any  sailplane  that  is  ciurenlly  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
*  rule.  Interested  persons  are  invited  to 
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comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
shall  identity  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
AOORCSSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
conunents  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
siibmitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rtiles  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034,  February  26, 1979);  and  (3) 
wrill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  C 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 


™) 
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1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-04-12    Gloser-Dirks  Flugzeugbau  GmbH: 

Amendment  39-9524;  Docket  95-CE- 
16- AD. 

Applicability.  DG-500M  sailplanes  (serial 
numbers  5E30M14  through  5E60M25), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afTected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  prior  to  further 
flight  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  an  unintended  extension  of  the 
airbrakes  caused  by  failure  of  the  lever  to  the 
torsion  tube  of  the  airbrake  control,  which 
could  result  in  flutter,  excessive  rate  of 
descent,  and  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Replace  the  airbrake  control  hook-up 
shaft  (part  number  5  St  57)  with  an  airbrake 
control  hook-up  shaft  of  improved  design 
(part  number  5  St  57  change  b). 
Accomplishment  of  the  replacement  is  in 
accordance  with  the  applicable  maintenance 
or  service  manual. 

Note  2:  Glaser-Dirks  Technical  Note  No. 
843/3-2,  dated^tober  28, 1992.  references 
an  exchange  program  where  improved  design 
airbrake  control  hook-up  shafts  may  be 
obtained  at  no  cost. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane- 
to  a  location  where  the  requirements  of  this 
•AD  can  be  accomplished. 


(d)  All  pe 
may  obtain  J 
to  herein  ue 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
comptt^ra  with  this  AD,  if  any,  may  be 
obtaine^mim  the  Small  Airplane 
Directorate        T 

3ns  affected  by  this  directive 
^opies  of  the  document  referred 
sn  request  to  Glaser-Dirks 
Flugzeugbau  GmbH,  Im  Schollengarten  19- 
20,  D-78646  Buchsal-UnterGrombach  4, 
Germany;  or  may  examine  this  document  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(e)  This  amendment  (39-9524)  becomes 
effective  on  March  29, 1996. 

Issued  in  Kansas  City,  Missouri,  on 
February  15, 1996. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  96-3970  Filed  2-22-96;  8:45  am] 
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14  CFR  Parts  121, 125,  and  135 

[Docket  No.  25154;  Reference  Amendments 
121-236;  12S-19;  135-47] 

Removal  of  Bum  Ointment  From  First- 
Aid  Kits 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Disposition  of  comments  to  a 
final  rule. 

SUMMARY:  On  January  12, 1994,'the  FAA 
published  a  final  rule  with  request  for 
comments  [59  FR  1780]  that  revised  the 
regulations  concerning  first  aid  kits 
required  on  board  air  carrier,  air  taxi, 
and  commercial  aircraft  to  remove  the 
bum  compound  from  the  list  of  items 
required  for  the  kits.  The  rule  was 
effective  upon  publication  and  the 
comment  period  closed  March  14, 1994. 
This  action  responds  to  those  comments 
received  as  a  result  of  that  final  rule  and 
completes  that  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Davis,  Regulatory  Branch,  Air 
Transportation  Division,  IFlight 
Standards  Service,  FAA.  800 
Independence  Ave..  SW..  Washington. 
DC  20591,  telephone:  (202)  267-3747. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  5. 1986,  the  Air 
Transport  Association  (ATA)  submitted 


a  petition  to  delete  the  bum  compound 
(bum  ointment)  fiom  the  first  aid  kits 
required  to  be  carried  on  each  aircraft 
operated  under  part  121  of  the  Federal 
Aviation  Regulations.  In  the  petition 
ATA  noted  that  the  application  of  ice  or 
cold  water  is  the  preferred  treatment  for 
minor  bums.  As  part  of  the  supporting 
data,  the  petition  included  a  request 
from  Western  Airlines  to  delete  the  bum 
ointment  from  their  first  aid  Idts  and 
instmctions  from  other  carriers'  flight 
manuals  advising  flight  attendants  not 
to  use  the  bum  ointment  unless 
requested  to  do  so  by  passengers.  ATA 
stated  that  the  bum  ointment  normally 
has  an  expiration  date,  which  requires 
replacement,  inspection,  and  record- 
keeping. Later,  ATA  submitted  a  letter 
to  the  docket  from  the  American  Red 
Cross  that  supported  their  position  that 
bum  ointment  retains  heat,  causing  the 
bum  to  worsen  in  some  cases. 
Additional  information  submitted  by 
ATA  noted  that  the  March  1987  meeting 
of  the  ATA  Cabin  Safety  Panel  each 
member  present  stated  that  cold  water 
or  ice,  rather  that  the  bum  ointmeni, 
was  the  preferred  method  of  treatment 
for  bums. 

A  summary  of  ATA's  petition  was 
published  in  the  Federal  Register  on 
Febraary  20, 1987,  (52  FR  5309);  the 
comment  period  closed  April  20, 1987. 
The  only  comments  received  were  those 
cited  above. 

In  issuing  a  final  mle  removing  the 
bum  ointment  from  the  first  aid  kits,  the 
FAA  agreed  with  industry  practice.  It 
stated  that  in  the  limited  situation  of 
treating  minor  bums  aboard  aircraft, 
cold  water  is  the  preferred  treatment. 
Therefore,  the  requirement  for  bum 
ointment  should  be  eliminated  to  spare 
air  carriers  the  unnecessary  expense  of 
having  to  maintain  an  unneeded  item. 
Further,  because  that  final  mle  action 
was  a  minor  amendment  in  which  there 
was  not  expected  to  be  any  public 
disagreement,  the  FAA  found  that 
public  notice  and  comment  were 
unnecessary.  Because  it  was  relieving, 
the  rule  was  made  effective  upon 
publication. 

Discussion  of  Comments  Received 

Two  comments  were  received  on  the 
final  mle.  Water  Jel  Technologies  (Water 
Jel)  comments  that  the  revisions  to  the 
regulations  were  timely;  however,  the 
recommendation  is  flawed  and  should 
be  amended  to  reflect  the  current 
protocol  for  the  care  of  minor  bums. 
Water  Jel  believes  that  bums  occur  so 
frequentiy  that  some  bum  preparations 
are  necessary.  This  commenter  urges  the 
FAA  to  require  instead  a  water-based 
bum  product  for  the  first  aid  kit. 


Industrial  Safety  Eqm'pment 
Association  (ISEA)  comments  that  the 
removal  of  bum  compound  from  first 
aid  kits  is  not  justified  by  the  record, 
which  cites  the  burden  of  maintaining 
the  Idts  and  the  protocol  of  treating 
minor  bums.  ISEA  beUeves  that  the 
majority  of  bum  ointments  and 
compounds  sold  in  FAA  Idts  are  water- 
soluble  products  that  have  no  expiration 
dates.  ISEA  states  that  the  pain-relieving 
benefits  of  water  soluble  bum  ointments 
clearly  outweigh  the  cost  of  maintaining 
them  in  first  aid  kits  used  on  aircraft. 
ISEA  recommends  that  14  CFR  parts 
121. 125,  and  135  be  amended  to  add 
the  words  'water  soluble'  to  the 
description  of  the  bum  ointment. 

FAA  Response  to  Comments 

The  FAA  agrees  with  commenters  that 
a  water-based  compound  may  provide 
additional,  longer  lasting  treatment  for  a 
bum  until  medical  attention  is 
provided.  The  incidence  of  bums 
aboard  aircraft,  however,  does  not 
support  such  a  requirement.  With  the 
elimination  of  smoking  aboard  aircraft, 
the  vast  majority  of  bums  occur  when 
hot  beverages  are  spilled.  These  are 
usually  minor  bums,  and  cold  water 
provides  sufficient  relief  to  passengers. 
Tlierefore,  the  FAA  finds  that  the  final 
mle  should  be  retained,  as  amended.  , 

Issued  in  Washington,  DC  on  February  13, 
1996. 

ThoBU  C  Aocardi, 
Director,  Flight  Standards  Service. 
|FR  Doc.  96-3977  Filed  2-22-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[DocketNo.88F-0316] 

Indirect  Food  Additives;  Adhesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Dmg  Administration, 

HHS. 

ACTION:  Final  mle. 

SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  3-iodo-2-propynyl-N- 
butylcarbaraate  as  an  antifungal 
preservative  in  adhesives  for  food 
contact  applications.  This  action 
responds  to  a  petition  filed  by  the  Troy 
Chemical  Corp. 

DATES:  Effective  Febmary  23, 1996; 
written  objections  and  requests  for  a 
hearing  by  March  25, 1996. 


ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drtig  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Daniel  N.  Harrison,  Center  for  Fcx>d 
Safety  and  Applied  Nutrition  (HFS-216) 
Food  and  Dmg  Administration,  200  C 
St.  SW.,  Washington,  DC  20204,  202- 
418-3080. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  25, 1988  (53  FR  43043),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4088)  had  been  Bled  by  the 
Troy  Chemical  Corp.,  72  Eagle  Rock 
Ave.,  P.O.  Box  366,  East  Hanover,  NJ, 
07936-0366  (formerly  One  Avenue  L, 
Newark,  NJ  07105-3895),  proposing  that 
the  food  additive  regulations  h€ 
amended  to  provide  for  the  safe  use  of 
3— iodo-2-propynyl  butyl  carbamate  as 
an  antifungal  preservative  in  adhesives 
for  food  contact  applications. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  more  accurate 
name  for  the  additive  is  3-iodo-2- 
propynyl-N-butylcarbamate  (CAS  Reg. 
No.  55406-53-6),  that  the  proposed 
food  additive  use  is  safe,  that  the 
additive  will  achieve  its  intended 
technical  effect,  and  that  §  175.105 
Adhesives  (21  CFR  175.105)  of  the  food 
additive  regulations  should  be  amended 
as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  consideied  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
Usted  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  25.  1996,  file 
.  with  the  Dockets  Management  Branch 
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(•ddrsas  diove)  written  objections 
thflrsto.  Eadi  (Ejection  shall  be 
separately  numbered,  and  each 
numbered  objectioQ  shall  specify  with 
particularity  the-provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  recpiested  ^all  specifically  so  state. 
Faihue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failiue  to  include 
such  a  description  and  analysis  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adbesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 


Safety  and  Applied  Nutrition,  21  CFR 
part  175  is  amended  as  follows: 

PART  175-INDmECT  FOOD 
ADOmVES:  ADHESiVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
pari  175  continues  to  read  as  follows: 

AudHHity:  Sees.  201, 402. 409.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e]. 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  the  following  new  entry  to  the 
table  to  read  as  follows. 

S  175.106  Adhesive*. 

*        •        »        »        • 

(c)  •  •  • 
(5)  *  *  • 


Sut)stances 


Limitations 


3-todo-2-i)ropynyl-N-butyl  cartMunate  (CAS  Reg.  No.  55406-53-6)    For  use  only  as  an  antifungal  preservative. 
•  *  •  •  .  . 


Dated:  February  8, 1996. 

FndR.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc  96-4068  Filed  2-22-96;  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29CFRPart102  I 

ModMcations  to  Role  of  National  Labor 
Ralatfona  Boartfa  Admlnlstrativa  Law 
JudgM  bidiKflng:  Assignment  of 
Administrative  l.aw  Judges  as 
Settlement  Judges;  Discretion  of 
Administrative  Lam  Judges  to 
Dispense  With  Briefs,  to  Hear  Oral 
ArgutMot  in  Ueu  of  Briefs,  and  to 
tosue  Bench  Decisions 

AQENCY:  National  Labor  Relations 
Board.  i 

ACTION:  Final  rule. 

SUMMARY:  The  National  Labor  Relations 
Board  (NLRB)  issues  a  final  rule 
permanently  implementing  its  recent 
experimental  modification  to  its  rules 
authorizing  the  use  of  settlement  judges 
and  providing  administrative  law  judges 
(ALJs)  with  the  discretion  to  dispense 
with  brie£5,  to  hear  oral  argiunent  in  lieu 
of  briefis,  and  to  issue  bench  decisions. 
EFFECTIVE  DATE:  March  1, 1996. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Toner,  Executive  Secretary.  National 
Labor  Relations  Board.  1099  14th  Street, 
NW.,  Room  11600.  Washington,  D.C. 
20570.  Telephone:  (202)  273-1940. 
SUPPLEMENTARY  INFORMATION:  On 
September  8. 1994,  the  Beard  issued  a 
Notice  of  Proposed  Rulemaking  (NPR) 
which  proposed  certain  modifications  to 
the  Board's  rules  to  permit  the 
assignment  of  ALJs  to  serve  as 
settlement  judges,  and  to  provide  ALJs 
with  the  discretion  to  dispense  with 
briefs,  to  hear  oral  argument  in  lieu  of 
briefs,  and  to  issue  bench  decisions  (59 
FR  46375).  The  NPR  provided  for  a 
comment  period  ending  October  7. 
1994. 

On  December  22.  1994.  following 
consideration  of  the  comments  received 
to  the  NPR.  the  Board  '  issued  a  notice 
implementing,  on  a  one-year 
experimental  basis,  the  proposed 
modifications  (59  FR  65942).  The  notice 
provided  that  th3  modifications  would 
become  effective  on  February  1, 1995. 
and  would  expire  at  the  end  of  the  one- 
year  experimental  period  on  January  31, 
1996.  absent  renewal  by  the  Board. 

On  December  1,  1995.  following  a 
review  of  the  experience  to  date  with 
the  modifications  and  the  views  of  the 
NLRB's  Advisory  Committee  on  Agency 


'  Chainnan  Could  and  Members  Devaney  and 
Browning;  Members  Stephens  and  Cohen  dissenting 
in  part. 


UMI 


Procediu'e.  the  Board  issued  a  notice 
proposing  to  make  the  modifications 
permanent  upon  expiration  of  the  one- 
year  experimental  period  on  January  31. 
1996  (60  FR  61679).  The  notice 
provided  for  a  period  of  pubUc 
comment  on  this  proposal,  until 
IDecember  29, 1995. 

Thereafter,  in  Ught  of  the^utdOwn  of 
Agency  operations  due  to  the  lack  of 
appropriated  funds,  on  January  19, 
1996,  the  Board  extended  from 
December  29, 1995,  until  January  25. 
1996.  the  deadline  for  filing  comments 
(61  FR  1314).  The  same  day,  the  Board 
also  extended  the  experimental  period 
fiT)m  January  31, 1996,  until  March  1. 
1996.  to  provide  the  Board  time  to 
consider  any  comments  that  were  filed 
(61  FR  1281). 

The  Board  received  only  one 
comment  in  response  to  its  December  1, 
1995  notice,  from  WiUiam  K.  Harvey  of 
Jackson,  Shields,  Yeiser  &  Cantrell, 
Cordova,  Tennessee.  The  comment 
recommended  that  the  Board  make  the 
modification  regarding  settlement 
judges  permanent  and  that  settlement 
judges  be  used  in  more  cases.  The 
comment  recommended,  however,  that 
the  Board  modify  the  requirement  that 
all  parties  consent  to  the  procedure  by 
requiring  any  party  who  objects  to  the 
appointment  of  a  settlement  judge  to 
show  good  cause  for  such  objection  and 
allowing  the  chief  or  associate  chief 


I 


judge  to  consider  the  reasons  stated  and 
grant  or  deny  the  motion 
notwithstanding  the  stated  opposition. 
The  comment  also  recommended  that 
the  settlement  judge  be  give'n  the 
authority  and  discretion  to  postpone  the 
scheduled  hearing  where  the  settlement 
judge  determines  that  a  brief 
postponement  would  serve  the  purposes 
of  settlement. 

With  respect  to  the  modification 
permitting  bench  decisions,  the 
comment  urged  that  this  modification 
be  abolished,  citing  in  support  two  ALJ 
bench  decisions  which  the  comment 
asserts  were  terse  and  confusing.  ^ 
Alternatively,  the  comment 
recommended  that  the  Board  adopt  a 
rule  that  such  decisions  will  never  be 
published  in  Board  reports. 

Having  carefully  considered  the 
foregoing  comment,  we  have  decided, 
consistent  with  and  for  the  reasons 
stated  in  the  December  1. 1995  notice, 
to  implement,  on  a  permanent  basis  and 
without  change,  the  experimental 
modification  to  the  Board's  rules  with 
respect  to  both  settlement  judges  and 
bench  decisions.  As  indicated  in  the 
December  1, 1995  notice,  many  of  the 
issues  raised  by  the  comment  were 
considered  by  the  NLRB  Advisory 
Committee  on  Agency  Procedure,  and 
either  the  Management  or  the  Union- 
side  Panel  of  the  Advisory  Committee 
indicated  strong  opposition  to  the 
modifications  to  the  settlement  judge 
procediu'e  proposed  in  the  comment. 
Thus,  as  indicated  in  that  notice,  the 
Management-side  Panel  indicated  strong 
opposition  to  modifying  the  current 
consensual  aspect  of  the  settlement 
judge  procedure,  and  the  Union-side 
Panel  indicated  strong  opposition  to 
providing  the  settlement  judge  with  the 
authority  to  postpone  the  trial  date.  In 
light  of  the  views  of  the  Advisory 
Committee,  we  do  not  believe  the 
procediue  should  be  modified  as 
recommended  by  the  comment  at  this 
time. 

With  respect  to  the  bench  decision 
procedure,  as  indicated  in  the  December 
1. 1995  notice,  in  the  vast  majority  of 
cases  during  the  experimental  period 
involving  a  bench  decision  either  no 
exceptions  were  filed  to  the  ALJ's  bench 
decision  or  the  Board  short-form 
adopted  the  decision.  In  those  cases 
where  no  exceptions  were  filed  to  the 
ALJ's  bench  decision,  the  decision  was 
not  published  in  Board  reports 
consistent  with  the  Board's  historical 
practice  where  no  exceptions  are  filed. 
The  other  decisions  were  published 


^The  Riverboat  Hotel,  319  NLRB  No.  30  (Sept.  29, 
1995);  and  Kinco,  Ltd.,  319  NLRB  No.  56  (Oct.  23. 
1995)  (Member  Cohen  dissenting  in  relevant  part). 


pursuant  to  the  Board's  usual 
procedure,  and  we  believe  that 
publishing  such  decisions,  on  balance, 
is  generally  beneficial  to  the  public  and 
should  be  continued  where  appropriate. 

Accordingly,  we  conclude  that  me 
experimental  modifications  should  be 
permanently  implemented  without 
change. 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
NLRB  certifies  that  these  rules  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure.  Labor  management  relations. 

29  CFR  Part  102  is  amended  as 
follows: 

PART  102— RULES  AND 
REGULATIONS.  SERIES  8 

1.  The  authority  citation  for  29  CFR 
Part  102  continues  to  read  as  follows: 

Authority:  Section  6,  National  Labor 
Relations  Act.  as  amended  (29  U.S.C.  151, 
156).  Section  102.117(c)  also  issued  under 
Section  552(a)(4)(A)  of  the  Freedom  of 
Information  Act,  as  amended  (5  U.S.C. 
552(a)(4)(A)).  Sections  102.143  through 
102.155  also  issued  under  Section  504(c)(1) 
of  the  Equal  Access  to  Justice  Act,  as 
amended  (5  U.S.C.  504(c)(1)). 

2.  Section  102.35  is  revised  to  read  as 
follows: 

§  1 02.35    Duties  and  powers  of 
administrative  law  Judges;  assignment  and 
powers  of  settlement  Judges. 

(a)  It  shall  be  the  duty  of  the 
administrative  law  judge  to  inquire  fully 
into  the  facts  as  to  whether  the 
respondent  has  engaged  in  or  is 
engaging  in  an  unfair  labor  practice 
affecting  commerce  as  set  forth  in  the 
complaint  or  amended  complaint.  The 
administrative  law  judge  shall  have 
authority,  with  respect  to  cases  assigned 
to  him.  between  the  time  he  is 
designated  and  transfer  of  the  case  to 
the  Board,  subject  to  the  Rules  and 
Regulations  of  the  Board  and  within  its 
powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  grant  applications  for 
subpoenas; 

(3)  To  rule  upon  petitions  to  revoke 
subpoenas; 

(4)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(5)  To  take  or  cause  depositions  to  be 
taken  whenever  the  ends  of  justice 
would  be  served  thereby; 

(6)  To  regulate  the  course  of  the 
hearing  and.  if  appropriate  or  necessary, 
to  exclude  persons  or  counsel  from  the 
hearing  for  contemptuous  conduct  and 


to  strike  all  related  testimony  of 
witnesses  refusing  to  answer  any  proper 
question; 

(7)  To  hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties,  but  not  to 
adjust  cases; 

(8)  To  dispose  of  procedural  requests, 
motions,  or  similar  matters,  including 
motions  referred  to  the  administrative 
law  judge  by  the  Regional  Director  and 
motions  for  summary  judgment  or  to 

.  amend  pleadings;  also  to  dismiss 
complaints  or  portions  thereof;  to  order 
hearings  reopened;  and  upon  motion 
order  proceedings  consolidated  or 
severed  prior  to  issuance  of 
administrative  law  judge  decisions; 

(9)  To  approve  a  stipulation 
voluntarily  entered  into  by  all  parties  to 
the  case  which  will  dispense  with  a 
verbatim  written  transcript  of  record  of 
the  oral  testimony  adduced  at  the 
hearing,  and  which  will  also  provide  for 
the  waiver  by  the  respective  parties  of 
their  right  to  file  with  the  Board 
exceptions  to  the  findings  of  fact  (but 
not  to  conclusions  of  law  or 
recommended  orders)  which  the 

.administrative  law  judge  shall  make  in 
his  decisions; 

(10)  To  make  and  file  decisions, 
including  bench  decisions  delivered 
within  72  hours  after  conclusion  of  oral 
argument,  in  conformitv  with  Public 
Law  89-554,  5  U.S.C.  557; 

(11)  To  call,  examine,  and  cross- 
examine  witnesses  and  to  introduce  into 
the  record  documentary  or  other 
evidence; 

(12)  To  request  the  parties  at  any  time 
during  the  hearing  to  state  their 
respective  positions  concerning  anv 
issue  in  the  case  or  theory  in  support 
thereof; 

(13)  To  take  any  other  action 
necessary  under  the  foregoing  and 
authorized  by  the  published  Rules  and 
Regulations  of  the  Board. 

(d)  Upon  the  request  of  any  partv  or 
the  judge  assigned  to  hear  a  case,  or  on 
his  or  her  own  motion,  the  chief 
administrative  law  judge  in  Washington. 
D.C,  the  deputy  chief  judge  in  San 
Francisco,  the  associate  chief  judge  in 
Atlanta,  or  the  associate  chief  judge  in 
New  York  may  assign  a  judge  who  shall 
be  other  than  the  trial  judge  to  conduct 
settlement  negotiations.  In  exercising 
his  or  her  discretion,  the  chief,  deputv 
chief,  or  associate  chief  judge  making 
the  assignment  will  consider,  among 
other  factors,  whether  there  is  reason  lo 
believe  that  resolution  of  the  dispute  is 
likely,  the  request  for  assignment  of  a 
settlement  judge  is  made  in  good  faith. 
and  the  assignment  is  otheruise 
teasibl?  Provided,  however,  that  no 
such  assignment  shall  be  made  absent 
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th?  agreement  of  ail  parties  to  tlie  use  of 
this  procedure. 

(1)  llie  settlement  judge  shall 
convene  and  preside  over  conferences 
and  settlement  negotiations  between  the 
parties,  assess  the  practicalities  of  a 
potential  settlement,  and  report  to  the 
chief,  deputy,  or  associate  the  status  of 
settlement  negotiations,  recommending 
continuation  or  termination  of  the 
settlement  negotiations.  Where  feasible 
settlement  conferences  shall  be  held  in 
person. 

(2)  The  settlement  judge  may  require 
that  the  attorney  or  other  representative 
for  each  party  be  present  at  settlement 
conferences  and  that  the  parties  or 
agents  with  full  settlement  authority 
also  be  present  or  available  by 
telephone. 

(3)  Participation  of  the  settlement 
judge  shall  terminate  upon  the  order  of 
the  chief,  deputy,  or  associates  issued 
after  consultation  with  the  settlement 
judge.  The  conduct  of  settlement 
negotiations  shall  not  unduly  delay  the 
hearing. 

(4)  All  discussions  between  the 
parties  and  the  settlement  judge  shall  be 
confidential.  The  settlement  judge  shall 
not  discuss  any  aspect  of  the  case  with 
the  trial  judge,  and  no  evidence 
regarding  statements,  conduct,  offers  of 
settlement,  and  concessions  of  the 
parties  made  in  proceedings  before  the 
settlement  judge  shall  be  admissible  in 
any  proceeding  before  the  Board,  except 
by  stipulation  of  the  parties.  Documents 
disclosed  in  the  settlement  process  may 
not  be  used  in  litigation  unless 
volimtaiily  produced  or  obtained 
pursuant  to  subpoena. 

(5)  No  decision  of  a  chief,  deputy,  or 
associate  concerning  the  assignment  of 
a  settlement  judge  or  the  termination  of 
a  settlement  judge's  assignment  shall  be 
applalable  to  the  Board. 

(6)  Any  settlement  reached  under  the 
auspices  of  a  settlement  judge  shall  be 
subject  to  approval  in  accordance  with 
the  provisions  of  §  101.9  of  the  Board's 
Statements  of  Procedure. 

3.  Section  102.42  is  revised  to  read  as 
follows: 

$  1  oe.42    Filings  of  briefs  and  proposed 
findings  with  the  adntinistrative  law  Judge 
and  oral  argunMnt  at  the  hearing. 

Any  party  shall  be  entitled,  upon 
-  request,  to  a  reasonable  period  at  the 
close  of  the  hearing  for  oral  argument, 
which  may  include  presentation  of 
proposed  findings  and  conclusions,  and 
shall  be  included  in  the  stenographic 
report  of  the  hearing.  In  the  discretion 
of  the  administrative  law  judge,  any 
party  may,  upon  request  made  before 
the  close  of  the  hearing,  file  a  brief  or 
proposed  findings  and  conclusions,  or 


both,  with  the  administrative  law  judge, 
who  may  fix  a  reasonable  time  for  such 
filing,  but  not  in  excess  of  35  days  from 
the  close  of  the  hearing.  Requests  for 
further  extensions  of  time  shall  be  made 
to  the  chief  administrative  law  judge  in 
Washington,  D.C.,  to  the  deputy  chief 
judge  in  San  Francisco,  California,  to 
the  associate  chief  judge  in  New  York, 
New  York,  or  to  the  associate  chief 
judge  in  Atlanta,  Georgia,  as  the  case 
may  be.  Notice  of  the  request  for  any 
extension  shall  be  immediately  served 
on  all  other  parties,  and  proof  of  service 
shall  be  furnished.  Three  copies  of  the 
brief  or  proposed  findings  and 
conclusions  shall  be  filed  with  the 
administrative  law  judge,  and  copies 
shall  be  served  on  the  other  parties,  and 
a  statement  of  such  service  shall  be 
furnished.  In  any  case  in  which  the 
administrative  law  judge  believes  that 
written  briefs  or  proposed  findings  of 
fact  and  conclusions  may  not  be 
necessary,  he  or  she  shall  notify  the 
parties  at  the  opening  of  the  hearing  or 
as  soon  thereafter  as  practicable  that  he 
or  she  may  wish  to  hear  oral  argument 
in  lieu  of  briefs. 

4.  In  §  102.45,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  102.45    Adnilnistrative  law  judge's 
decision;  contents;  service;  transfer  of  case 
to  the  Board;  contents  of  record  in  case. 

(a)  After  hearing  for  the  purpose  of 
taking  evidence  upon  a  complaint,  the 
administrative  law  judge  shall  prepare  a 
decision.  Such  decision  shall  contain 
findings  of  fact,  conclusions,  and  the 
reasons  or  basis  therefor,  upon  all 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record,  and  shall 
contain  recommendations  as  to  what 
disposition  of  the  case  should  be  made, 
which  may  include,  if  it  be  found  that 
the  respondent  has  engaged  in  or  is 
engaging  in  the  alleged  unfair  labor 
practices,  a  recommendation  for  such 
affirmative  action  by  the  respondent  as 
will  effectuate  the  policies  of  the  Act. 
The  administrative  law  judge  shall  file 
the  original  of  his  decision  with  the 
Board  and  cause  a  copy  thereof  to  be 
served  on  each  of  the  parties.  If  the 
administrative  law  judge  delivers  a 
bench  decision,  promptly  upon 
receiving  the  transcript  the  judge  shall 
certify  the  accuracy  of  the  pages  of  the 
transcript  containing  the  decision;  file 
with  the  Board  a  certified  copy  of  those 
pages,  together  with  any  supplementary 
matter  the  judge  may  deem  necessary  to 
complete  the  decision;  and  cause  a  copy 
thereof  to  be  served  on  each  of  the 
parties.  Upon  the  filing  of  the  decision, 
the  Board  shall  enter  an  order 
transferring  the  case  to  the  Board  and 
shall  serve  copies  of  the  order,  setting 


forth  the  date  of  such  transfer,  on  all  the 
parties.  Service  of  the  administrative 
law  judge's  decision  and  of  the  order 
transferring  the  case  to  the  Board  shall 
be  complete  upon  mailing. 
•        •        *.       •        * 

Dated,  Washington,  D.C.,  February  16, 
1996. 

By  direction  of  the  Board: ' 
Jolin  J.  Toner, 
Executive  Secretary. 

Dissenting  Opinion  of  Memlier  Cohen 

I  agree  with  the  rule  concerning  settlement 
judges.  However,  I  do  not  agree  with  the  rule 
which  gives  judges  the  power  to  issue  bench 
decisions  and  the  related  power  to  preclude 
written  briefs. 

In  my  dissent  from  the  promulgation  of  the 
experimental  rule  (a  dissent  joined  by  former 
Member  Stephens),  I  set  forth  Board  law 
which  holds  that  bench  decisions  are 
contrary  to  the  provisions  of  Section  10(c)  of 
the  Act.*  My  colleagues,  in  apparent 
recognition  of  this  fact,  chose  to  summarily 
overrule  that  Board  law.  However,  as  I  noted 
in  my  dissent,  if  Section  10(c)  forbids  bench 
decisions,  the  Board  is  without  statutory 
power  to  establish  a  rule  which  permits  such 
decisions.^ 

My  colleagues  have  not  answered  this 
threshold  problem.  Further,  even  if  they  were 
to  do  so  (to  their  satisfaction),  that  does  not 
end  the  matter.  The  issue  will  undoubtedly 
be  the  subject  of  litigation  in  the  federal 
courts,  delaying  the  prompt  enforcement  of 
Board  orders.  Thus,  the  rule  is  at  cross- 
purposes  with  its  stated  goal — the  prompt 
resolution  of  unfair  labor  practice  cases. 
Further,  in  my  prior  dissent,  I  set  forth  other 
concerns  about  the  rule.  At  this  juncture,  I 
cannot  say  with  certainty  whether  these 
concerns  have  been  borne  out  by  experience. 
Ehiring  the  experimental  time  frame,  there 
have  been  only  10  bench  decisions  out  of  the 
400  decisions  issued  (2.5%).  However,  that 
very  paucity  of  decisions  bespeaks  an 
important  point.  Our  judges,  to  their  credit, 
have  exercised  prudent  restraint  in  exercising 
the  power  to  issue  bench  decisions. 
Accordingly,  for  the  most  part,  problems 
have  not  surfaced.^  As  long  as  such  restraint 
is  exercised,  my  concerns  may  well  be 
allayed.  I  am  hopeful,  and  cautiously 
optimistic,  that  this  will  be  the  case. 
***** 

[FR  Doc.  96-4155  Filed  2-22-96;  8:45  am] 
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'Chairman  Gould  and  Members  Browning  and 
Fox;  Member  Cohen  dissenting  in  part.  Member 
Cohen's  partial  dissent  is  attached. 

aplastic  Film  Products  Corp..  232  NLRB  722 
(1977):  Local  Union  No.  195.  237  NLRB  931  (1978). 

'  See  Chevron  U.S.A.  v.  Natural  Resources 
Defense  Council.  467  U.S.  837,  842,  843  (1984). 

"However,  there  was  a  substantial  problem,  in 
my  view,  in  Kinco,  319  NLRB  No.  56. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  187 
[CGD  89-050] 
RIN2115-AD35 

Vessel  Identification  System;  Effective 
Date  Change 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  final  rule:  change  in 
effective  date. 

SUIMMARY:  On  April  25, 1995,  the  Coast 
Guard  published  an  interim  final  rule  in 
the  Federal  Register  (60  FR  20310)  for 
establishing  a  vessel  identification 
system  and  prescribing  guidehnes  for 
State  vessel  titling  systems.  The 
effective  date  of  the  interim  final  rule 
was  April  24, 1996.  This  document 
suspends  the  effective  date  of  the 
guidelines  for  the  State  vessel  titling 
systems  for  a  period  of  two  years. 
EFFECTIVE  DATES:  This  document  is 
effective  February  23,  1996.  33  CFR  part 
187,  subpart  D,  is  suspended  through 
April  23,  1998.  All  other  provisions  of 
the  interim  final  rule  will  become 
effective  on  April  24, 1996,  as  stated  in 
the  interim  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Richard  Ferraro, 
Project  Manager,  Information  Resources 
Division  (G-MIR-3),  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267-0386,  between  7 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  One 
provision  of  the  interim  final  rule 
prescribes  the  procedures  for  obtaining 
certification  of  compliance  with 
guidelines  for  State  vessel  titling 
systems.  Many  comments  pointed  out 
that  compliance  of  the  States  with  these 
guidelines  may  create  undue  hardship 
upon  the  marine  industry  where  titUng, 
vessel  documentation,  mortgage 
recording,  and  lending  institutions  are 
concerned.  The  delay  in  the  effective 
date  until  April  24,  1998,  was  deemed 
necessary  in  order  to  allow  the  Co^st 
Guard,  States,  and  the  public  time  to 
further  review  the  complexities  of  the 
State  titling  guideline  issues  identified 
during  review  of  the  comments  received 
regarding  this  interim  final  rule.  A  delay 
of  two  years  should  provide  sufficient 
time  to  complete  the  rulemaking  on 
vessel  titling  guidehnes. 

All  other  provisions  of  the  interim 
"final  rule  will  become  effective  on  April 
24,  1996. 

Accordingly,  under  the  authority  of 
46  U.S.C.  2103;  49  CFR  1.46,  33  CFR 


part  187,  subpart  D  is  suspended 
effective  February  23,  1996  through 
April  23,  1998. 

Dated:  February  14, 1996. 
Joseph  H.  Angelo, 

Director  for  Standards.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  96-3895  Filed  2-22-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  13 
RIN  1024-AC31 

Denall  National  Park  and  Preserve, 
Alaska 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  publishing  final  regulations  for 
Denali  National  Park,  Alaska,  that  will 
require  mountain  climbers  to  register  a 
minimum  of  60  days  before  any  climb 
on  Mount  McKinley  and  Mount  Foraker. 
Mountaineering  in  the  park  has 
increased  dramatically  over  the  last  ten 
years  and  climbing-related  injuries  and 
deaths  have  correspondingly  increased. 
By  requiring  advance  registration,  the 
Denali  park  itaff  will  be  able  to  provide 
information  tp  prospective 
mountaineersHn  advance  of  their  climb. 
This  may  include  information  on  the 
specific  dangers  they  may  face,  how  to 
prepare  and  equip,  other  safety  related 
issues,  and  requirements  concerning 
resource  protection  issues  such  as  litter 
removal  and  human  waste  disposal. 
Currently,  climbers  are  required  to 
register,  but  may  do  so  as  late  as  the  day 
they  depart  for  the  mountain. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  March  25,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Denali 
National  Park  and  Preserve,  P.O.  Box  9. 
Denali  National  Park,  AK  99755. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Martin.  Superintendent.  Denali 
National  Park  and  Preserve.  Telephone 
907-683-2294. 

SUPPLEMENTARY  INFORMATION: 

Background 

Denah  National  Park  was  first 
established  as  Mt.  McKinley  National 
Park  on  February  26, 1917.  A  separate 
Denali  National  Monument  was 
proclaimed  on  December  1,  1978.  These 
two  park  areas  were  combined, 
reconfigured  and  established  as  Denali 


National  Park  and  Preserve  on 
December  2.  1980,  encompassing 
approximately  6.5  million  acres.  Prior  to 
achieving  its  current  configuration,  the 
land  the  park  now  encompasses  was    ' 
recognized  for  its  unique  ecological 
value  and  designated  an  International 
Biosphere  Reserve  in  1976.  That 
designation  has  since  been  e5i;panded  to 
encompass  the  entire  6.5  milUon  acre 
peirk  and  preserve.  The  park  contains 
North  America's  highest  mountain. 
20.320  foot  Mount  McKinley.  Mount 
Foraker,  at  17,400  feet,  and  numerous 
large  glaciers  of  the  Alaska  Range  are 
also  a  part  of  this  park's  subarctic 
ecosystem.  WildUfe  includes  caribou. 
Dall  sheep,  moose,  grizzly  bears  and 
wolves. 

The  first  ascent  of  Mount  McKinley 
occurred  in  1913.  Chmbing  continued  to 
be  a  popular  activity,  although  on  a 
small  scale,  after  the  park  was 
established.  However,  during  the  last 
ten  years,  mountaineering  in  the  park 
has  increased  dramatically.  The  number 
of  Mount  McKinley  climbers  has  risen 
from  695  in  1984  to  1277  in  1994  and 
1,220  in  1995.  With  the  numbers  of 
climbers  increasing,  the  number  of 
accidents,  rescues  and  resource- related 
problems  have  also  increased.  Since 
1932,  a  total  of  85  mountaineers  have 
perished  on  the  slopes  of  Mount 
McKinley;  28  percent  of  these  deaths 
(24)  have  occurred  since  1990  Recent 
years  have  also  seen  an  increase  in 
climbing-related  deaths  on  Mount 
Foraker  and  the  other  .Maska  Range 
peaks  located  in  the  park.  In  1990.  eight 
mountaineers  were  rescued  on  Mount 
McKinley.  In  sharp  contrast,  the  number 
of  mountaineers  rescued  increased  to  28 
in  1992.  27  in  1994  and  21  in  1995 
Studies  by  the  NFS  showed  that  the 
major  reason  climbers  got  into  trouble 
on  the  mountain  and  required  rescue 
was  their  unfamiliarity  with  the  hazards 
unique  to  Mount  .McKmley. 
Specifically,  extreme  weather 
conditions,  weather  changeability  and 
the  other  hazards  associated  witli 
climbing  in  such  northerly  latitudes 
caught  the  climbers  unprepared.  The 
NPS  determined  that  climbers  need 
better  education  and  information  prior 
to  their  climbs  and  that  an  appropriate 
time  frame  was  necessary  to  convey  this 
information  to  the  climbing  community. 
Climbers  from  38  countries  registered  to 
climb  Mount  McKinley  in  1995.  With  so 
many  climbers  seeking  permits. 
adequate  lead  time  required  to  fulfill  the 
requests  lengthens.  The  60  day  pre- 
registration  period  will  provide 
sufficient  opportimity  for  the  Denali 
park  staff  to  provide  the  necessary 
information  to  prospective 


UMI 


6944         Federal  Register  /  Vol.  61.  No.  37  /  Friday,  February  23.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  37  /  Friday.  February  23,  1996  /  Rules  and  Regulations         6945 


mountaineers  on  the  dangers  they  may 
face  climbing  in  the  park,  how  to 
prepare  and«quip  themselves  for  the 
climb,  other  safety  related  issues  and 
requirements  concerning  resoiuce 
protection  issues  such  as  litter  removal 
and  human  waste  disposal. 

On  September  13. 1995.  the  NFS 
published  the  prop>osed  regulation  that 
will  require  mountain  climbers  to 
register  a  TP'n'Tn""'  of  60  days  before 
any  climb  on  Mount  McKinley  and 
Mount  Foraker  (60  FR  47513).  The 
comment  period  closed  on  November 
13. 1995.  No  comments  were  received 
dviring  the  comment  period.  When  this 
rule  becomes  final,  it  will  replace  the 
interim  rule  that  was  published  on 
March  31. 1995.  in  the  Federal  Register. 
(60  FR  16579). 

Draikuig  Information 

The  primary  authors  of  this  final  rule 
are  Dennis  Biunett,  Washington  Office 
of  Ranger  Activities,  National  Park 
Service  and  Brenda  Bussard  of  Denali 
National  Park  and  Preserve,  National 
Park  Service. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain ' 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1 995 .  | 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12B66.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  s^all  entities  under  the  Regulatory 
Elfodbility  Act  (5  U.S.C.  601  et  seq.)  The 
economic  effects  of  this  rulemaking  are 
local  in  natiue  and  negligible  in  scope. 

The  NPS  has  determined  that  this 
final  rule  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  incompa^ble 
which  compromise  the  nami 
character  of  the  area  or  causing  phAical 
damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  the 
regulation  is  categorically  excluded 
from  the  procediu-al  requirements  of  the 
National  Environmental  PoUcy  Act 
(NEPA)  by  Departmental  guidelines  in 


516  DM  6  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
(EA)  nor  an  Environmental  Impact 
Statement  (EIS)  has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  13 

Alaska,  National  Parks,  reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I,  Part  13  is  amended  as 
follows: 

PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  462(k),  3101  et 
seq.:  §  13.65(b)  also  issued  under  16  U.S.C. 
la-2(h).  1361.  1531. 

Subpart  C — Special  Regulations — 
Specific  Park  Areas  in  Alaska 

2.  Section  13.63  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1 3.63    Denali  National  Park  and  Reserve. 

***** 

(f)  Mountain  climbing.  Climbing  on 
Mount  McIGnley  or  Mount  Foraker 
without  registering,  on  a  form  provided 
by  the  Superintendent,  at  least  60  days 
in  advance  of  any  climb  is  prohibited. 

Dated:  February  6, 1996. 
George  T.  Frampton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  96-4162  Filed  2-22-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[A-«4-13;  FRL-6425-8] 
BIN  2060-AE07 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Nonconformance  Penalties 
for  1996  Model  Year  Emission 
Standards  for  Heavy-Duty  Vehicles 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  announces  the 
availability  of  nonconformance 
penalties  (NCPs)  for  the  Light-Duty 
Truck  3  (LDT3)  particulate  matter  (PM) 
standard  taking  effect  in  the  1996  model 
year.  The  availability  of  these  NCPs  will 
allow  manufacturers  of  LDT3  whose 
vehicles  or  engines  fail  to  conform  with 
the  1996  PM  standard,  but  do  not 
exceed  a  designated  upper  limit,  to  be 


issued  a  certificate  of  conformity  upon 
payment  of  a  monetary  penalty.  The 
associated  upper  limit  for  the  LDT3  PM 
standard  will  be  the  previous  standard 
of  0.13  grams  per  mile  (g/mi). 

A  conciurent,  but  separate  rulemaking 
addresses  the  availability  of  NCPs  for 
the  1998  and  later  model  year  oxides  of 
nitrogen  (NOx)  standard  for  Heavy-Duty 
Diesel  Engines  (HDDEs),  the  1996  and 
later  model  year  NOx  standard  for  LDT3 
and  the  1996  urban  bus  PM  standard. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  March  25. 1996. 
ADDRESSES:  Public  Docket:  Copies  of 
materials  relevant  to  this  rulemaking 
proceeding  are  contained  in  Public 
Docket  A-94-13  at  the  Air  Docket  of  the 
US  Environmental  Protection  Agency. 
Room  M1500,  401  M  Street,  SW, 
Washington,  DC  20460,  and  are 
available  for  review  in  Room  M1500 
between  the  hour^  of  8:00  a.m.  and  5:30 
p.m.  on  weekdays.  As  provided  in  40 
CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Orehowsky,  Manufactiuers 
Operations  Eh  vision  (6405-J),  US 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
telephone  (202)  233-9292. 

SUPPLEMENTARY  INFORMATION: 

L  Statutory  Authority 

Section  206(g)  of  the  Clean  Air  Act 
(the  Act),  42  U.S.C.  7525(g),  requires 
EPA  to  issue  a  certificate  of  conformity 
for  HDEs  or  Heavy-Duty  Vehicles 
(HDVs)  which  exceed  an  applicable 
section  202(a)  emissions  standard,  but 
do  not  exceed  an  upper  limit  associated 
with  that  standard,  if  the  manufacturer 
pays  an  NCP  established  by  rulemaking. 
Congress  adopted  section  206(g)  in  the 
Clean  Air  Act  Amendments  of  1977  as 
a  response  to  perceived  problems  with 
technology-forcing  heavy-duty 
emissions  standards.  (It  should  be 
noted,  however,  that  the  existence  of 
NCPs  does  not  change  the  criteria  under  - 
which  the  standards  have  been  and  will 
be  set  under  section  202.)  Following 
International  Harvester  v.  Ruckelshaus, 
478  F.2d  615  (D.C.  Cir.  1973).  Congress 
realized  the  dilemma  that  technology- 
forcing  standards  were  likely  to  cause. 
If  strict  standeirds  were  maintained,  then 
some  manufacturers,  "technological 
laggards,"  might  be  unable  to  comply 
initially  and  would  be  forced  out  of  the 
marketplace.  NCPs  were  intended  to 
remedy  this  potential  problem.  The 
laggards  would  have  a  temporary 
alternative  that  would  permit  them  to 
sell  their  engines  or  vehicles  by 
pajrment  of  a  penalty.  This  penalty  is 
based  in  part,  on  the  money  saved  from 


the  production  of  noncomplying 
engines,  would  protect  conforming 
manufacturers  from  the  competitive 
disadvantage  of  making  morecostly 
engines  which  comply  with  technology 
forcing  standards. 

Under  section  206(g)(1)  of  the  Clean 
Air  Act,  NCPs  may  be  offered  for  HDVs 
or  HDEs.  The  penalty  may  vary  by 
pollutant  and  by  class  or  category  of 
vehicle  or  engine. 

HDVs  are  defined  by  section 
202(b)(3)(C)  of  the  Clean  Air  Act  as 
vehicles  in  excess  of  6,000  pounds  gross 
vehicle  weight  rating  (GVWR).  The 
light-duty  truck  (LDT)  classification 
includes  trucks  that  have  a  GVWR  of 
8,500  lbs  or  less.  Therefore,  certain 
LDTs  may  be  classified  as  HDVs. 
Historically,  LDTs  between  6,001  and 
8,500  pounds  GVWR  have  been 
considered  Heavy  Light  Duty  Trucks 
(HLDTs).  Based  on  various  new 
requirements  established  by  the  Clean 
Air  Act  Amendments  of  1990,  HLDTs 
have  been  further  subdivided  into 
groups  by  weight. 

The  HLDTs  are  divided  at  5750  lbs 
Adjusted  Loaded  Vehicle  Weight 
(ALVW)  which  is  the  average  of  the  curb 
weight  and  the  GVWR.  The  HLDTs  that 
are  up  through  5750  lbs  ALVW  are 
called  Light  Duty  Trucks  3  (LDT3). 
Those  above  5750  lbs  ALVW  but  less 
than  or  equal  to  8500  lbs  GVWR  are 
Light  Duty  Trucks  4,  or  LDT4.  The  LDT3 
and  LDT4  subclasses  make  up  the  HLDT 
vehicle  class.  Since  NCPs  are  only 
offered  for  heavy  duty  vehicles  or 
engines,  this  notice  addresses  only 
emission  standards  for  light  duty  trucks 
of  the  LDT3  and  LDT4  catecories. 

Section  206(g)(3)  of  the  Clean  Air  Act 
requires  that  NCPs: 

(1)  Account  for  the  degree  of  emission 
nonconformity; 

(2)  Increase  periodically  to  provide 
incentive  for  nonconforming 
manufacturers  to  achieve  the  e/nission 
standards;  and 

(3)  Remove  the  competitive 
disadvantage  to  conforming 
manufacturers. 

Section  206(g)  authorizes  EPA  to 
require  testing  of  production  vehicles  or 
engines  in  order  to  determine  the 
emission  le\^el  on  which  the  penalty  is 
based.  If  the  emission  level  of  a  vehicle 
or  engine  exceeds  an  upper  limit  of 
nonconformity  established  by  EPA    ■ 
through  regulation,  the  vehicle  or 
engine  would  not  qualify  for  an  NCP 
under  section  206(g)  and  no  certificate 
of  conformity  could  be  issued  to  the 
manufacturer.  If  the  emission  level  is 
below  the  upper  limit  but  above  the 
standard,  that  emission  level  becomes 
the  "compliance  level,"  which  is  also 
the  benchmark  for  warranty  and  recall 


liability;  the  manufacturer  who  elects  to 
pay  the  NCP  is  liable  for  vehicles  or 
engines  that  exceed  the  compliance 
level  in-use,  unless,  for  the  case  of 
HLDTs,  the  compliance  level  is  below 
the  in-use  stemdard.  The  manufacturer 
does  not  have  in-use  warranty  or  recall 
liability  for  emissions  levels  above  the 
standard  but  below  the  compliance 
level. 

II.  Background 

A.  The  Generic  Nonconformance 
Penalty  Rule 

The  generic  NCP  rule  (Phase  I) 
established  three  basic  criteria  for 
determining  the  eligibility  of  emission 
standards  for  nonconformance  penalties 
in  any  given  model  year.  See  40  CFR 
86.1103-87.  First,  the  emission  standard 
in  question  must  become  more  difficult 
to  meet.  This  can  occur  in  two  ways, 
either  by  the  emission  standard  itself 
becoming  more  stringent,  or  due  to  its 
interaction  with  another  emission 
standard  that  has  become  more 
stringent. 

Second,  substantial  work  must  be 
required  to  meet  the  emission  standard. 
EPA  considers  "substantial  Work"  to 
mean  the  application  of  technology  not 
previously  used  in  that  vehicle  or 
engine  class/subclass,  or  a  significant 
modification  of  existing  technology,  to 
bring  that  vehicle/engine  into 
compliance.  EPA  does  not  consider 
minor  modifications  or  calibration 
changes  to  be  classified  as  substantial 
work. 

Third,  a  technological  laggard  must  be 
likely  to  develop.  A  technological 
laggard  is  defined  as  a  manufacturer 
who  cannot  meet  a  particular  emission 
standard  due  to  technological  (not 
economic)  difficulties  and  who,  in  the 
absence  of  NCPs,  might  be  forced  from 
the  marketplace.  EPA  will  make  the 
determination  that  a  technological 
laggard  is  likely  to  develop,  based  in 
large  part  on  the  above  two  criteria. 
However,  these  criteria  are  not  always 
sufficient  to  determine  the  likeHhood  of 
the  development  of  a  technological 
laggard.  An  emission  standard  may 
become  more  difficult  to  meet  and 
substantial  work  may  be  required  for 
compliance,  but  if  that  work  merely 
involves  transfer  of  well-developed 
technology  from  another  vehicle  class,  it 
is  unlikely  that  a  technological  laggard 
would  develop. 

The  above  three  criteria  were  used  to 
determine  eligibility  for  NCPs  in  Phase 
II  of  the  NCP  rulemaking  (50  FR  53454, 
December  31, 1985),  in  Phase  III  of  the 
NCP  rulemaking  (55  FR  46622. 
November  5,  1990)  concerning  the  1991 
model  year  HDE  standards,  and  in  Phase 


IV  of  the  NCP  rulemaking  (58  FR  68532. 
December  28,  1993)  concerning  HDVs 
and  HDEs  subject  to  the  1994  and  later 
model  year  emission  standards  for 
particulate  matter  (PM). 

As  in  the  previous  NCP  rules.  EPA  is 
specifying  values  for  the  following 
parameters  in  the  NCP  formula  for  each 
standard:  COC50,  COC90.  MCv,.  and  F. 
The  NCP  formula  is  the  same  as  that 
promulgated  in  the  Phase  I  rule. 

COC50  is  an  estimate  of  the  industry 
wide  average  incremental  cost  per 
engine  (references  to  engines  are 
intended  to  include  vehicles  as  well) 
associated  with  meeting  the  standard  for 
which  an  NCP  is  offered,  compared  with 
meeting  the  upper  limit.  COCso  is  based 
on  typical  engine  technolog>'.  as  nearly 
as  EPA  can  identif\'  it.  As  in  the 
previous  NCP  rules,  costs  include 
additional  manufacturer  costs  and 
additional  owner  costs.  The  other  NCP 
rules  did  not  include  certification  costs 
in  the  calculation  of  COCv).  and  none 
will  be  allowed  in  this  document 
because  both  complying  and 
noncomplying  manufacturers  must 
inciu-  certification  costs. 

COC90  is  EPA's  best  estimate  of  the 
90th  percentile  incremental  cost  per 
engine  associated  with  meeting  the 
standard  for  which  an  NCP  is  offered, 
compared  with  meeting  the  associated 
upper  limit.  COCjo  is  based  on  a  near 
worst  case  technology,  as  nearly  as  EP.^ 
can  identifv-  it.  COG*,,  like  COC.,,. 
includes  both  manufacturer  and  owner 
costs,  but  not  certification  costs. 

MCyj  is  an  estimate  of  the  industry 
wide  average  marginal  cost  of 
compliance  per  unit  of  reduced 
pollutant  associated  with  the  least  cost 
effective  emission  control  technology 
installed  to  meet  the  new  standard. 
MCv)  is  measured  in  dollars  per  g/BHP- 
hr  for  HDEs  and  in  dollars  per  gram  per 
mile  (g/mi)  for  LDTs. 

F  is  a  factor  used  to  derive  MG*,.  the 
90th  percentile  marginal  cost  of 
compliance  with  the  NCP  standard  for 
engines  in  the  NCP  categor>'.  MCxi  is 
defined  as  being  the  slope  of  the  penalty 
rate  curve  near  the  standard  and  is  equal 
to  MC50  multipUed  by  F.  For  this 
rulemaking,  as  was  the  case  in  the 
previous  NCP  rules.  EPA  has 
determined  that  no  reasonable  estimate 
of  MC90  can  be  made  based  on  existing 
marginal  cost  data  and  has  thus  set  F  at 
a  presimiptive  value  of  1.2.  This 
approach  was  generally  supported  by 
commentaries  on  the  past  NCP 
rulemakings. 

B.  Xotice  of  Proposed  Rulemaking 

In  the  Notice  of  Proposed  Rulemaking 
(NPRM)  (59  FR  4J074,  .\ugust  22.  1994). 
EPA  identified  the  Tier  1  Heavy  Light 
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Duty  Trucks  (HLDT)  standards 
becoming  effective  in  1996.  the  1996 
Urban  Bus  PM  standard  of  0.05  g/bhp- 
hr,  and  the  1998  Heavy  Duty  Engine 
{JtiDE)  NOx  standard  of  4.0  g/bhp-hr  as 
new  standards  for  which  it  has  statutory 
authority  for  considering  NCPs.  EPA 
then  applied  the  three  generic  NCP 
criteria  to  each  of  those  emission 
standards. 

The  Agency  identified  the  1996  LDT3 
PM  standard  of  0.10  g/mi  as  satisfying 
the  required  NCP  criteria  and.  therefore, 
proposed  to  make  NCPs  available  for 
that  standard.  The  Agency  also 
proposed  upper  limits  for  that  standard 
and  numerical  values  to  be  used  in  the 
calculation  of  the  NCP  for  the  associated 
vehicles. 

EPA  did  not  propose  NCPs  for  the 
other  new  standards  because  they  did 
not  meet  all  three  of  the  generic  NCP 
criteria. 

NCPs  were  not  considered  for  the  Tier 
1  "in-use"  standards  since  NCPs  are  a 
mechanism  to  allow  manufacturers  to 
certify  engine  families,  not  to  assist 
mani^cturers  in  complying  with  "in- 
use"  standards. 

C.  Final  Rule— Availability  of  NCPs 

1.  Standard  for  Which  NCPs  Will  Be 
Offered 

a.  1996  Tier  1  PM  Standard  for  Diesel 
LDT3 

EPA  recognizes  that  the  new  PM 
standard  of  0.10  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  0.13  g/mi  at 
fuU  useful  life  for  diesel-fueled  LDT3, 
satisfying  the  first  eligibility  criterion. 
Based  on  discussions  with  General 
Motors,  the  only  cmrent  manufacturer 
of  diesel-fueled  vehicles  in  this  class. 
EPA  believes  that  the  addition  of 
catalytic  converter  technology  to  these 
engines  will  probably  not  bring  them 
into  compliance  with  the  new  standard. 
Significant  woyk  will  be  required  for 
another  technology,  such  as  a  Variable 
Geometry  Turbocharger.  to  be  adapted 
for  use  on  these  vehicles.  This  is 
especially  true  when  considering  the 
interrelationship  of  the  NOx  and  PM 
emissions  of  diesel-fueled  engines,  as 
stated  above.  For  these  reasons,  EPA 
believes  iBat  a  technological  laggard 
may  develop  and  is  offering  NCPs  for 
diesel-fueled  LDT3  at  the  full  useful  life 
for  the  new  PM  standard.  The  proposed 
.  penalty  rates  are  discussed  below. 

2.  Standards  for  Which  NCPs  Were  Not 
Proposed 

a.  1996  Tier  1  PM  Standard  for  Non- 
Diesel  Fueled  LDT3 

There  is  no  previous  PM  standard  for 
non-diesel  fueled  LDT3.  Thus  the  new 


PM  standard  of  0.10  g/mi  at  full  useful 
life  represents  an  increase  in  stringency. 
However,  non-diesel  fueled  vehicles 
emit  very  low  levels  of  particulate 
matter  and  will  not  require  any 
additional  emission  control  technology 
to  meet  this  standard.  Thus,  substantial 
work  is  not  required  and  there  is  not  a 
likelihood  that  a  technological  laggard 
will  develop.  Therefore,  EPA  did  not 
propose  NCPs  for  these  vehicles. 

b.  1996  Tier  1  Non-Methane 
Hydrocarbon  (NMHC)  Standard  for 
LDT3 

Since  there  is  no  NMHC  standard  for 
earlier  model  year  LDT3,  the  new 
NMHC  standard  represents  an  increase 
in  stringency  over  the  THC  standard  for 
previous  model  years,  satisfying  the  first 
eligibihty  criterion.  EPA  acknowledges 
that  one  manufacturer  has  indicated  that 
it  may  have  difficulty  complying  with 
this  standard.  Based  on  the 
manufacturer's  planned  strategy, 
however.  EPA  does  not  believe  that 
substantial  work,  as  described  above, 
will  be  necessary  to  meet  the  new 
standard  for  either  the  intermediate 
useful-hfe  level  of  0.32  g/mi  or  the  full 
useful-life  level  of  0.46  g/mi,  since  it 
does  not  represent  a  major  modification 
of  existing  technology.  EPA  also  does 
not  believe  that  a  technological  laggard 
is  likely  to  develop,  based  on 
discussions  with  vehicle  manufacturers. 
For  these  reasons.  EPA  did  not  propose 
NCPs  for  this  standard. 

c.  1996  Tier  1  CO  Standard  for  LDT3 

EPA  recognizes  that  the  new  CO 
standard  of  6.4  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  10  g/mi  at  full 
useful  life  for  LDT3,  satisfying  the  first 
eligibility  criterion.  Based  on  1993 
model  year  certification  levels,  only  one 
manufacturer  is  currently  producing 
LDT3  vehicles  which  would  not  meet 
the  new  standard  at  full  useful  life. 
Since  this  manufactiuer  does  not 
anticipate  difficulty  in  meeting  the  new 
CO  standards,  EPA  does  not  believe  that 
a  technological  laggard  is  likely  to 
develop.  The  half  useful-life  standard  of 
4.4  g/mi  is  considered  by  EPA  and 
manufacturers  to  be  less  difficult  to 
meet  than  the  full  useful  fife  standard. 
For  these  reasons,  EPA  did  not  propose 
NCPs  for  these  standards. 

d.  1996  Tier  1  Non-Methane 
Hydrocarbon  (NMHC)  Standard  for 
LDT4 

There  is  no  NMHC  standard  for  earlier 
model  year  LDT4.  Both  EPA  and  vehicle 
manufacturers  believe  that  the  NMHC 
standard  represents  an  increase  in 
stringency  over  the  THC  standard  for 


previous  model  year  LDT4.  satisfying 
the  first  eligibihty  criterion.  The  same 
manufacturer  that  expressed  concern  in 
meeting  the  NMHC  standard  for  LDT3 
has  similar  concerns  in  meeting  this 
standard  and  will  use  a  similar  strategy 
to  lower  the  emissions.  For  the  same 
reasons  stated  in  the  above  discussion  of 
the  NMHC  standard  for  LDT3.  EPA  did 
not  propose  NCPs  for  the  NMHC 
standard  at  either  the  intermediate  or 
the  full  useful  life. 

e.  1996  Tier  1  CO  Standard  for  LDT4 

EPA  recognizes  that  the  new  CO 
standard  of  7.3  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  10  g/mi  at  full 
useful  life  for  LDT4,  satisfying  the  first 
eligibility  criterion.  Based  on 
discussions  with  current  manufacturers 
of  affected  vehicles.  EPA  believes  that 
manufacturers  will  not  have  difficulty 
in  meeting  the  new  standard.  Since 
there  are  no  1993  model  year  LDT4  with 
CO  certification  levels  higher  than  the 
new  standard  at  full  useful  life.EPA 
does  not  believe  that  a  technological 
laggard  is  likely  to  develop.  The  half 
useful-life  standard  of  5.0  g/mi  is 
generally  considered  by  EPA  and 
manufacturers  to  be  less  difficult  to 
meet  than  the  full  useful  life  standard  of 
7.3  g/mi.  For  these  reasons,  EPA  did  not 
propose  NCPs  for  these  standards. 

f.  1996  Tier  1  NOx  Standard  for  LDT4 

EPA  recognizes  that  the  new  NOx 
standard  of  1.53  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  1.7  g/mi  at 
full  useful  life  for  LDT4,  satisfying  the 
first  eligibility  criterion.  Based  on 
discussions  with  current  manufacturers 
of  affected  vehicles,  and  based  on  the 
fact  that  there  were  no  model  year  1993 
LDT4  certified  which  would  exceed  the 
new  standard  at  full  useful  life,  EPA 
believes  that  substantial  work,  as 
described  above,  will  not  be  required  of 
manufacturers  and  that  a  technological 
laggard  is  not  likely  to  develop.  The  half 
useful-life  standard  for  non-diesel 
vehicles  of  1.10  g/mi  is  generally 
considered  by  EPA  and  manufacturers 
to  be  less  difficult  to  meet  than  the  full 
useful  life  standard.  For  theserai^ns, 
EPA  did  not  propose  NCP^^^^e  new 
LDT4  NOx  standards.  ^^7 

g.  1996  Tier  1  PM  Sjp^arti*  for  LDT4 

EPA  recognizes  mat  the  new  PM 
standard  of  0.12  g/mi  at  full  useful  life 
represents  an  increase  in  stringency 
over  the  prior  standard  of  0.13  g/mi  at 
full  useful  life  for  LI1T4,  satis^dng  the 
first  eligibihty  criterion.  As  in  the  case 
of  non-diesel  LDT3,  no  work  should  be 
required  to  meet  the  new  PM  standard 


for  non-diesel  LJyr4.  And  based  on 
discussions  with  the  single,  current 
manufacturer  of  diesel-fueled  LDT4 
vehicles  and  on  1993  model  year 
certification  levels,  EPA  does  ndt 
believe  that  a  technological  laggard  is 
likely  to  develop  or  that  substantial 
work,  as  described  above,  will  be 
required  to  meet  the  new  PM  standard. 
For  these  reasons.  EPA  did  not  propose 
NCPs  for  the  new  LDT4  PM  standard. 

3.  Standards  Addressed  in  a  Conciurent 
NCP  Rulemaking 

a.  1996  Tier  1  NOx  Standard  for  LDT3 

b.  1996  Urban  Bus  PM  Standard 

c.  1998  HDDE  NOx  Standard 
EPA's  analysis  of  the  issues 

concerning  NCPs  for  these  standards 
and  EPA's  response  to  comments 
received  in  this  rulemaking  on  these 
standards  are  contained  in  a  Direct  Final 
Rule  pubhshed  elsewhere  in  this 
Federal  Register  notice.  The  Direct 
Final  Rule  approves  NCPs  for  the  above, 
three  standards. 

III.  Summary  and  Analysis  of 
Comments 

Written  comments  were  received  from 
five  entities  during  the  comment  period: 
General  Motors  Corporation,  Detroit 
Diesel  Corporation,  Engine 
Manufacturers'  Association,  Navistar, 
and  Mack  Truck. 

A.  Availability  of  Nonconformance 
Penalties  and  Penalty  Rates 

Heavy  Light  Duty  Trucks  3  PM  Standard 

General  Motors  agrees  with  EPA's 
conclusion  that  NCPs  are  justified  for 
the  new  LDT3  PM  standard.  CM  stated 
that  the  proposed  penalty  rates  were  not 
reasonable  for  two  reasons.  First,  GM 
stated  "the  basic  technology  determined 
to  be  necessary  to  achieve  the  emission 
improvement  required  by  the  standard 
includes  technology  (oxidizing  catalyst) 
that  is  already  being  used  to  achieve  the 
current  PM  standard.  Thus,  the 
oxidizing  catalyst  costs  included  in  the 
penalty  rate  determinations  needs  to  be 
removed  and  the  penalty  rates  modified 
to  include  only  the  other  technology 
believed  needed  to  achieve  the  1996  PM 
standard."  EPA  agreed  with  this 
suggestion  since  GM  is  the  only 
manufacturer  in  this  market  segment. 
Since  GM  was  not  able  to  specify  what 
technology  would  be  needed  to  meet  the 
standard,  the  penalty  rates  in  this  Final 
Rule  reflect  EPA's  best  determination  of 
the  technology  believed  necessary  for  a 
manufacturer  already  using  catalyst 
technology,  but  still  unable  to  attain  the 
standard. 

EPA  believes  that  vehicles  unable  to 
achieve  the  standard  with  catalyst 


technology  will  need  to  rely  on  variable 
geometry  tiu^bocharger  technology, 
improved  oil  control,  and  additional 
work  in  optimizing  engine  calibrations. 
Second,  GM  argues  mat  since  the  new 
Tier  1  standard  effectively  increases  the 
test  weight  used  in  testing  vehicles  of 
this  class,  this  fact  should  be  accounted 
for  in  determining  the  penalty  rates  and 
the  upper  limit  for  the  LDT3  PM  NCP. 
While  EPA  believes  the  said  effect  to  be 
plausible,  it  is  likely  a  relatively  small 
effect.  And,  in  the  absence  of  any 
manufacturer-supplied  data  in  support 
of  that  claim,  this  component  was  not 
considered  in  determining  the  NCPs  for 
this  Final  Rule. 

rV.  Penalfy  Rates 

This  rule  is  the  most  recent  in  a  series 
of  NCP  rulemakings.  The  discussion  of 
penalty  rates  in  the  Phase  IV  rulemaking 
(58  FR  68532,  December  28. 1993), 
Phase  ni  rulemaking  (55  FR  46622, 
November  5. 1990).  the  Phase  II 
rulemaking  (50  FR  53454.  December  31. 
1985)  as  well  as  the  Phase  I  rulemaking 
(50  FR  35374.  August  30,  1985)  are 
incorporated  by  reference. 

The  derivation  of  the  1996  Tier  1 
LDT3  PM  standard  cost  parameters  are 
described  in  a  support  document 
entitled  "Calculation  of 
Nonconformance  Penalty  Rates  for  1996 
and  Later  Model  Year  LDT3  Particulate 
Matter  (PM),  LDT3  Oxides  of  Nitrogen 
(NOx).  1996  and  Later  Model  Year 
Urban  Bus  Particulate  Matter  (PM).  and 
1998  and  Later  Model  Year  HDDE 
Oxides  of  Nitrogen  (NOx)  Standards," 
which  is  available  in  the  public  docket 
for  this  rulemaking.  The  associated 
upper  Umit  of  0.13  g/ini  PM.  the 
previous  PM  standard,  was  determined 
as  per  section  86.1104-91  of  the  Code  of 
Federal  Regulations. 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements. 


grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action."  This  regulation  will 
not  have  an  annual  effect  on  the 
economy  in  excess  of  SlOO  million  and 
will  not  cause  a  major  increase  in  the 
price  of  HDEs  above  those  that  would 
otherwise  occur  from  compliance  with 
the  emission  standards  themselves.  This 
regulation  is  intended  to  assist 
manufacturers  that  are  having  difficulty 
developing  and  marketing  vehicles 
which  comply  with  the  1996  Tier  1  PM 
standard  for  LDT3.  Without  this  rule,  a 
manufacturer  experiencing  difficulty  in 
complying  with  this  new  emission 
standard  (after  the  use  of  credits)  has 
only  two  ahematives:  fix  the 
nonconforming  engines  for  the 
associated  model  years  or  not  sell  them 
at  all.  NCPs  provide  manufacturers  with 
additional  time  to  bring  their  engines 
into  conformity. 

In  addition.  NCPs  are  calculated  to 
deprive  nonconforming  manufacturers 
of  any  cost  savings  and  competitive 
advantages  stemming  from  marketing  a 
nonconforming  engine.  Thus.  N'CPs  will 
not  have  significant  adverse  effects  on 
competition.  emplovTuent,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

VI.  Economic  Impact 

Because  the  use  of  NCPs  is  optional, 
manufacturers  have  the  flexibility  and 
will  likely  choose  whether  or  not  to  use 
NCPs  based  on  their  abihty  to  comply 
with  emissions  standards.  If  a  HDE 
manufacturer  elects  not  to  use  NCPs.  the 
manufacturer  and  its  customers  will  not 
incur  any  additional  costs  related  to 
NCPs. 

NCPs  remedy  the  potential  problem  of 
having  a  manufacturer  forced  out  of  the 
marketplace  due  to  that  manufacturer's 
inability  to  conform  to  new.  strict 
emission  standards  in  a  timely  manner. 
Without  NCPs.  a  manufacturer  which 
has  difficulty  certif\ing  HDEs  in 
conformance  with  emission  standards  ur 
whose  engines  fail  a  SE.A  has  only  two 
alternatives:  fix  the  nonconforming 
engines,  perhaps  at  a  prohibitive  cost,  or 
prevent  their  introduction  into 
commerce.  The  avdilabilify  of  .NCPs 
provides  manufacturers  with  a  third 
alternative:  continue  production  and 
introduce  into  commerce  upon  payment 
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of  a  penalty  for  an  engine  that  exceeds 
the  standard  until  an  emission 
conformance  technique  is  developed. 

Therefore,  NCPs  represent  a 
regulatory  mechanism  that  allows 
affected  manufacturers  to  have 
increased  flexibility.  A  decision  to  use 
NCPs  may  be  a  manufacturer's  only  way 
to  continue  to  introduce  HDEs  into 
commerce.  Hence.  NCPs  may  be 
considered  to  have  no  adverse  economic 
impact. 

Vn.  Environmental  Impact  | 

When  evaluating  the  environmental 
impact  of  this  rule,  one  must  keep  in 
mind  that,  under  the  Clean  Air  Act, 
NCPs  are  a  consequence  of  enacting 
new.  more  stringent  emissions 
requirements  for  heavy  duty  engines. 
Emission  standards  are  set  at  a  level  that 
most,  but  not  necessarily  all, 
manufactiuers  can  achieve  by  the  model 
year  in  which  the  standard  becomes 
effective/following  International 
HaiyeSlerv.  Ruckelshaus,  478  F.2d  615 

,  Cir.  1973).  Congress  realized  the 
dilemma  that  technology-forcing 
standards  were  likely  to  cause,  and 
allowed  manufacturers  of  heavy-duty 
engines  to  certify  nonconforming 
vehicles/engines  upon  the  payment  of 
an  NCP,  under  certain  conditions.  This 
mechanism  would  allow  a 
manufacturer(s)  who  cannot  meet 
technology-forcing  standards 
immediately  to  continue  to  manufacture 
these  nonconformmg  engines  while  they 
tackle  the  technological  problems 
associated  with  meeting  new  emission 
standard(s).  Thus,  as  part  of  the 
•  statutory  structure  to  force  technological 
improvements  without  driving 
manufacturers  out  of  the  meirket,  NCPs 
provide  flexibility  that  fosters  long-term 
emissions  improvement  through  the 
setting  of  lower  emission  standards  at 
an  earlier  date  than  could  otherwise  be 
possible.  By  design,  NCPs  encourage  the 
technological  laggard  that  is  using  NCPs 
to  reduce  emission  levels  to  the  more 
stringent  standard  as  quickly  as        i 
possible.  ' 

Vm.  Compliance  With  Regulatory 
Flexibility  Act  | 

Under  section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.,  the 
Administrator  is  required  to  either 
perform  a  regulatory  flexibility  analysis 
or  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities.  None  of  the  affected 
manufacturers  could  be  classified  as 
small.  Moreover,  as  already  discussed. 
the  NCP  program  can  be  expected  to 
beneHt  manufacturers. 
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Some  small  entities  do  exist  as 
manufacturers'  contractors  for  the 
testing  of  engines  for  Production 
Compliance  Audits  (PCAs).  It  is  EPA's 
practice  to  conduct  PCA  scheduling 
(namely,  tests  per  day  Umitations)  in 
such  a  way  as  to  consider  the  staff  and 
manpower  capabilities  of  such 
contractors  and  avoid  any  problems. 
The  result  is  that  these  entities  are  not 
adversely  affected.  Thus,  I  certify  that 
this  rule  will  not  have  any  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

IX.  Information  Collection 
Requirements 

This  rule  requires  that  manufacturers 
perform  certain  record  keeping  and 
submit  certain  reports  to  EPA.  The 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501,  et  seq.,  provides  that 
reporting  and  recordkeeping 
requirements  be  approved  by  OMB 
before  they  can  be  enforced  by  EPA.  The 
information  collection  requirements  in 
this  proposed  rule  have  been  addressed 
in  previous  rulemaking  and  approved 
by  OMB  (OMB  control  no.  2060-0132). 
However,  any  person  wishing  to 
comment  on  these  requirements  is 
invited  to  do  so.  Conunents  on  these 
requirements  should  be  submitted  to 
Chief.  Information  Policy  Branch,  Mail 
Code  2136,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington.  DC  20460  and  to  Office  of 
Management  and  Budget  (OMB),  Office 
of  Information  and  Regulatory  Affairs, 
726  Jackson  Place,  NW.  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA." 

X.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternative  and 
adopt  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 


inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
official  of  affected  small  governments  to 
have  meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duties  on  any  of  these, 
governmental  entities  or  the  private 
sector.  In  addition,  the  UMRA  excludes 
from  the  definition  of  "Federal  private 
sector  mandate"  duties  that  arise  from 
participation  in  a  voluntary  Federal 
program.  Thus,  this  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Gasoline.  Motor 
vehicles,  Labeling,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  12, 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  86,  is  amended 
as  follows: 

PART  86-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  206.  207,  208, 
215,  216;  217,  301(a),  Clean  Air  Act  as 
amended  (42  U.S.C.  7521.  7522.  7524.  7525, 
7541,  7542.  7549,  7550,  7552,  and  7601(a)). 

2.  Section  86.1105-87  of  subpart  L  is 
amended  by  revising  paragraph  (e), 


adding  paragraph  (g)  and  adding  and 
reserving  paragraph  (h)  to  read  as 
follows: 

§  86.1 105-87    Emission  standards  for 
which  nonconformance  penalties  are 
available. 

•  *        •        *        * 

(e)  The  values  of  COC50.  COC90,  and 
MC30  in  paragraphs  (a)  and  (b)  of  this 
section  are  expressed  in  December  1984 
dollars.  The  values  of  COC50,  COC90. 
and  MCso  in  paragraphs  (c)  and  (d)  of 
this  section  are  expressed  in  December 
1989  dollars.  The  values  of  COCjo, 
COC90,  and  MCjo  in  paragraph  (f)  of  this 
section  are  expressed  in  December  1991 
dollars.  The  values  of  COC50,  COC90. 
and  MCso  in  paragraphs  (g)  and  (h)  of 
this  section  are  expressed  in  December 
1994  dollars.  These  values  shall  be 
adjusted  for  inflation  to  dollars  as  of 
January  of  the  calendar  year  preceding 
the  model  year  in  which  the  NCP  is  first 
available  by  using  the  change  in  the 
overall  Consumer  Price  Index,  and 
rounded  to  the  nearest  whole  dollar  in 
accordance  with  ASTM  E29-67 
(reapproved  1980),  Standard 
Recommended  Practice  for  Indicating 
Which  Places  of  Figures  are  to  be 
Considered  Significant  in  Specified 
Limiting  Values.  The  method  was 
approved  by  the  director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  This 
document  is  available  from  ASTM,  1916 
Race  Street,  Philadelphia.  PA  19103. 
and  is  also  available  for  inspection  as 
part  of  Docket  A-91-06.  located  at  the 
Central  Docket  Section,  EPA,  401  M 
Street,  SW,  Washington,  DC  or  at  the 
office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW,  suite  700. 
Washington.  DC.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  January  13. 
1992.  These  materials  are  incorporated 
as  they  exist  on  the  date  of  the  approval 
and  a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register. 

*  *        •       .  *        *        • 

(g)  Effective  in  the  1996  moded  year, 
NCPs  will  be  available  for  the  following 
emission  standard: 

(1)  Light-duty  truck  3  diesel-fueled 
vehicle  at  full  useful  life  (as  defined  in 
§  86.094-2)  particulate  matter  emission 
standard  of  0.10  g/mi. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  for  the  standard  set 
forth  in  §  86.094-9(a)(l)(ii)  in 
accordance  with  §86.11 13-87(a): 

(A)  COC50:  $441. 

(B)  COC90:  $1,471. 

(C)  MCso"  $'  5 .700  per  gram  per  mile. 

(D)  F:  1.2. 


(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.094- 
9(a)(l)(ii)  in  accordance  with  §  86.1113- 
87(h):  0.093. 

(2)  [Reserved] 

(h)  (Reserved] 

[FR  Doc.  96-4040  Filed  2-22-96:  8:45  am) 
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40  CFR  Part  86 
[A-e4-13;  FRL-642fr-9] 
RiN  206<V-AE07 

Control  Of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Nonconformance  Penalties 
for  1996  and  1998  Model  Year 
Emission  Standards  for  Heavy-Duty 
Vehicles  and  Engines — Part  11 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  This  final  rule  makes 
nonconformance  penalties  (NCPs) 
available  for  the  1998  and  later  model 
year  Heavy-Duty  Engine  (HDE)  oxides  of 
nitrogen  (NOx)  standard  for  Heavy-Duty 
Diesel  Engines  (HDDEs),  the  1996  and 
later  model  year  Light-Ehity  Truck  3 
(LDT3)  NOx  standard,  and  the  1996  and 
later  model  year  Urban  Bus  particulate 
matter  (PM)  standard.  The  availabiUty  of 
NCPs  will  allow  manufacturers  whose 
vehicles  or  engines  fail  to  conform  with 
these  emission  standards,  but  do  not 
exceed  a  designated  upper  limit,  to  be 
issued  a  certificate  of  conformity  upon 
payment  of  a  monetary  penalty.  The 
associated  upper  limit  will  be  the 
previous  standard  (5.0  grams  per  brake 
horsepower-hour  (g/BHp-hr)  NOx  for 
HDDEs,  1.7  grams  per  mile  (g/rai)  NOx 
for  LDT3S,  and  0.07  g/BHp-hr  PM  for 
urban  buses). 

A  final  rule  published  elsewhere  in 
this  Federal  Register  document 
addresses  other  emission  standards  for 
which  NCPs  have  been  considered  and 
establishes  NCPs  for  the  1996  PM 
standard  for  LDT3. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  April  23,  1996  unless  notice  is 
received  by  March  25,  1996  that  adverse 
or  critical  comments  will  be  submitted 
or  that  an  opportunity  to  submit  such 
comments  at  a  public  heairing  is 
requested.  If  such  comments  or  a 
request  for  a  public  hearing  are  received 
by  the  Agency,  EPA  will  then  publish  a 
subsequent  Federal  Register  document 
withdrawing  from  this  action  only  those 
items  which  are  specifically  listed  in 


those  comments  or  in  the  request  for  a 
public  hearing. 

ADDRESSES:  Public  Docket:  Copies  of 
materials  relevant  to  this  rulemaking 
proceeding  are  contained  in  Public 
Docket  A-94-13  at  the  Air  Docket  of  the 
US  Environmental  Protection  Agencv. 
Room  M1500.  401  M  Street.  SW, 
Washington,  LXZ  20466,  and  are 
available  for  review  in  Room  Ml 500 
between  the  hours  of  8:00  a.m.  and  5:30 
p.m.  on  weekdays.  As  provided  in  40 
CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Orehowsky.  Manufacturers 
Operations  Division  [6405-Jl.  US 
Environmental  Protection  Agencv.  401 
M  Street.  SW,  Washington.  DC  20460. 
telephone  (202)  233-9292. 
SUPPLEMENTARY  INFORMATION:  EPA 
believes  that  the  use  of  a  direct  final 
rule  is  appropriate  because  the  changes 
made  are  expected  to  be  non- 
controversial.  The  direct  final  rule  will 
allow  the  Agency  to  finalize  such 
changes  in  a  timely  manner,  allowing 
NCPs  to  be  available  before  the  start  of 
production  of  affected  vehicles. 

I.  Statutory  Authority 

Section  206(g)  of  the  Clean  Air  Act 
(the  Act),  42  U.S.C.  7525(g).  requires 
EPA  to  issue  a  certificate  of  conformity ' 
for  Ht)Es  or  Heavy-Duty  Vehicles 
(HDVs)  which  exceed  an  applicable 
section  202(a)  emissions  standard,  but 
do  not  exceed  an  upper  limit  associated 
writh  that  standard,  if  the  manufacturer 
pays  an  NCP  established  by  rulemaking. 
Congress  adopted  section  206(g)  in  the 
Clean  Air  Act  Amendments  of  1977  as 
a  response  to  perceived  problems  with 
technology-forcing  heavy-duty 
emissions  standards.  (It  should  be 
noted,  however,  that  the  existence  of 
NCPs  does  not  change  the  ci  iteria  under 
which  the  standards  have  been  and  will 
be  set  under  section  202.)  Following 
International  Hanester  \ .  Ruckelshaus. 
478  F.2d  615  (D.C.  Cir  1973).  Congress 
realized  the  dilemma  that  technology- 
forcing  standards  were  likelv  to  cause. 
If  strict  standards  were  maintained,  then 
some  manufacturers,  '■technological 
laggards,  "  might  be  unable  to  comply 
initially  and  would  be  forced  out  of  the 
marketplace.  NCPs  were  intended  to 
remedy  this  potential  problem  The 
laggards  would  have  a  temporary 
alternative  that  would  permit  them  to 
sell  their  engines  or  vehicles  by 
payment  of  a  penalty  This  penalty  is 
based  in  part,  on  the  money  saved  from 
the  production  of  non  complying 
engines,  would  protect  conforming 
manufacturers  from  the  compt'iitive 
disadvantage  of  making  more  costly 
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engines  which  comply  with  teehnology 
fondne  standards. 

Unaer  section  206(g)(1)  of  the  Clean 
Air  Act,  NCPs  may  be  offered  for  HDVs 
or  HDEs.  The  penalty  may  vary  by 
pollutant  and  by  class  or  category  of 
vehicle  or  engine. 

HDVs  are  defined  by  section 
202(b)(3)(C)  of  the-Clean  Air  Act  as 
v^cles  in  excess  of  6,000  pounds  gross 
vehicle  weight  rating  (GVWR).  The 
light-duty  truck  (LOT)  classification 
includes  trucks  that  have  a  GVWR  of 
8.500  lbs  or  less.  Therefore,  certain 
LDTs  may  be  classified  as  HDVs. 
Historically,  LDTs  between  6.001  and 
8,500  poimds  GVWR  have  been 
considered  Heavy  Light  Duty  Trucks 
(HLDTs).  Based  on  various  new 
requirements  established  by  the  Clean 
Air  Act  Amendments  of  1990.  HLDTs 
have  been  further  subdivided  into 
groups  by  weight. 

The  HLDTs  are  divided  at  5750  lbs 
Adjusted  Loaded  Vehicle  Weight 
(ALVW)  which  is  the  average  of  the  curb 
weight  and  the  GVWR.  The  HLDTs  that 
are  up  through  5750  lbs  ALVW  are 
called  Light  Duty  Trucks  3  (LDTS). 
Those  above  5750  lbs  ALVW  but  less 
than  or  equal  to  8500  lbs  GVWR  are 
Light  Duty  Trucks  4,  or  LDT4.  The  LDT3 
and  LDT4  subclasses  make  up  the  HLDT 
vehicle  class.  Since  NCPs  are  only 
offered  for  heavy  duty  vehicles  or 
engines,  this  notice  addresses  only 
emission  standards  for  light  duty  trucks 
of  the  LDT3  and  LDT4  categories. 

Section  206(g)(3)  of  the  Clean  Air  Act 
requires  that  NCPs: 

fl)  Accoimt  for  the  degree  of  emission 
nonconformity: 

(2)  Increase  periodically  to  provide 
incentive  for  nonconforming 
manufacturers  to  achieve  the  emission 
standards;  and  ] 

(3)  Remove  the  competitive 
disadvantage  to  conforming 
manufacturers. 

Section  206(g)  authorizes  EPA  to 
require  testing  of  production  vehicles  or 
engines  in  order  to  determine  the 
emission  level  on  which  the  penalty  is 
based.  If  the  emission  level  of  a  vehicle 
or  engine  exceeds  an  upper  limit  of 
nonconformity  established  by  EPA 
through  regulation,  the  vehicle  or 
engine  would  not  qualify  for  an  NCP 
under  section  206(g)  and  no  certificate 
of  conformity  could  be  issued  to  the 
manufacturer.  If  the  emission  level  is 
below  the  upper  limit  but  above  the 
standard,  that  emission  level  becomes 
the  "compliance  level,"  which  is  also 
the  benchmark  for  warranty  and  recall 
liability;  the  manufacturer  who  elects  to 
pay  the  NCP  is  Liable  for  vehicles  or 
engines  that  exceed  the  compliance 
level  in-use,  unless,  for  the  case  of 


HLDTs,  the  compliance  level  is  below 
the  in-use  standard.  The  manufacturer 
does  not  have  in-use  warranty  or  recall 
liability  for  emissions  levels  above  the 
standard  but  below  the  compliance 
level. 

n.  Background 

A.  The  Generic  Nonconformance 
Penalty  Rule 

The  generic  NCP  rule  (Phase  I) 
established  three  basic  criteria  for 
determining  the  eligibility  of  emission 
standards  for  nonconformance  penalties 
in  any  given  model  year.  See  40  CFR 
1103-87.  First,  the  emission  standard  in 
question  must  become  more  difficult  to 
meet.  This  can  occur  in  two  ways,  either 
by  the  emission  standard  itself 
becoming  more  stringent,  or  due  to  its 
interaction  with  another  emission 
standard  that  has  become  more 
stringent. 

Second,  substantial  work  must  be 
required  to  meet  the  emission  standard. 
EPA  considers  "substantial  work"  to 
mean  the  application  of  tecbnology  not 
previously  used  in  that  vehicle  or 
engine  class/subclass,  or  a  significant 
modification  of  existing  technology,  to 
bring  that  vehicle/engine  into 
compliance.  EPA  does  not  consider 
minor  modifications  or  calibration 
changes  to  be  classified  as  substantial 
work. 

Third,  a  technological  laggard  must  be 
likely  to  develop.  A  technological 
laggard  is  defined  as  a  manufacturer 
who  cannot  meet  a  particular  emission 
standard  due  to  technological  (not 
economic)  difficulties  and  who,  in  the 
absence  of  NCPs,  might  be  forced  from 
the  marketplace.  EPA  will  make  the 
determination  that  a  technological 
laggard  is  likely  to  develop,  based  in 
large  part  on  the  above  two  criteria. 
However,  these  criteria  are  not  always 
sufficient  to  determine  the  likelihood  of 
the  development  of  a  technological 
laggard.  An  emission  standard  may 
become  more  difficult  to  meet  and 
substantial  work  may  be  required  for 
compliance,  but  if  that  work  merely 
involves  transfer  of  well-developed 
technology  from  another  vehicle  class,  it 
is  unlikely  that  a  technological  laggard 
would  develop. 

The  above  three  criteria  were  used  to 
determine  eligibility  for  NCPs  in  Phase 
II  of  the  NCP  rulemaking  (50  FR  53454, 
December  31, 1985),  in  Phase  III  of  the 
NCP  rulemaking  (55  FR  46622. 
November  5,  1990)  concerning  the  1991 
model  year  HDE  standards,  and  in  Phase 
rv  of  the  NCP  rulemaking  (58  FR  68532, 
December  28, 1993)  concerning  HDVs 
and  HDEs  subject  to  the  1994  and  later 


model  year  emission  standards  for 
particulate  matter  (PM). 

As  in  the  previous  NCP  rules,  EPA  is 
specifying  values  for  the  following 
parameters  in  the  NCP  formula  for  each 
standard:  COCso.  COC90,  MC50.  and  F. 
The  NCP  formula  is  the  same  as  that 
promulgated  in  the  Phase  I  rule. 

COC50  is  an  estimate  of  the  industry 
wide  average  incremental  cost  per 
engine  (references  to  engines  are 
intended  to  include  vehicles  as  well) 
associated  with  meeting  the  standard  for 
which  an  NCP  is  offered,  compared  with 
meeting  the  upper  limit.  COC50  is  based 
on  typical  engine  technology,  as  nearly 
as  EPA  can  identify  it.  As  in  the 
previous  NCP  rules,  costs  include 
additional  manufactiu«r  costs  and 
additional  owner  costs.  The  other  NCP 
rules  did  not  include  certification  costs 
in  the  calculation  of  COC50,  and  none 
will  be  allowed  in  this  proposed  rule 
because  both  complying  and 
noncomplying  manufacturers  must 
inciu'  certification  costs. 

CC)C9o  is  EPA's  best  estimate  of  the 
90th  percentile  incremental  cost  per 
engine  associated  with  meeting  the 
standard  for  which  an  NCP  is  offered, 
compared  with  meeting  the  associated 
upper  limit.  COC90  is  based  on  a  near 
worst  case  technology,  as  nearly  as  EPA 
can  identify  it.  COCi),  like  COC50, 
includes  both  manufacturer  and  owner 
costs,  but  not  certification  costs. 

MCjo  is  an  estimate  of  the  industry 
wide  average  marginal  cost  of 
compliance  per  unit  of  reduced 
pollutant  associated  with  the  least  cost 
effective  emission  control  technology 
installed  to  meet  the  new  standard. 
MC50  is  measured  in  dollars  per  g/BHP- 
hr  for  HDEs  and  in  dollars  per  gram  per 
mile  (g/mi)  for  LDTs. 

F  is  a  factor  used  to  derive  MC90,  the 
90th  percentile  marginal  cost  of 
compliance  with  the  NCP  standard  for 
engines  in  the  NCP  category.  MC90  is 
defined  as  being  the  slope  of  the  penalty 
rate  curve  near  the  standard  and  is  equal 
to  MC50  multiplied  by  F.  For  this 
rulemaking,  as  was  the  case  in  the 
previous  NCP  rules,  EPA  has 
determined  that  no  reasonable  estimate 
of  MC90  can  be  made  based  on  existing 
marginal  cost  data  and  has  thus  set  F  at 
a  presumptive  value  of  1.2.  This 
approach  was  generally  supported  by 
commentaries  on  the  past  NCP 
rulemakings. 

B.  Notice  of  Proposed  Rulemaking 

In  the  Notice  of  Proposed  Rulemaking 
(NPRM)  (59  FR  43074,  August  22, 1994), 
EPA  identified  the  Tier  I  Heavy  Light- 
Duty  Trucks  (HLDT)  NOx  standard  of 
0.98  g/mi  becoming  effective  in  1996, 
the  1998  HDE  NOx  standard  of  4.0  g/ 


BHp-hr,  and  the  1996  Urban  Bus  PM 
standard  of  0.05  g/BHp-hr  as  new 
standards  for  which  it  has  statutory 
authority  for  considering  NCPs.  EPA  did 
not  propose  to  offer  NCPs  for  these 
standards  because,  based  on  the 
information  available  at  the  time  of  the 
proposed  rulemaking,  these  standards 
did  not  meet  the  criteria  for  offering 
NCPs. 

C.  Summary  and  Analysis  of  Comments 

Based  on  comments  to  the  NPRM 
received  by  EPA,  EPA  has  decided  to 
offer  NCPs  for  the  1996  Light  Duty 
Trucks  3  (LDT3)  NOx  standard  of  0.98 
g/mi  for  diesel- fueled  vehicles,  the  1998 
HDE  NOx  standard  of  4.0  g/BHp-hr  for 
HDDEs,  and  the  1996  Urban  Bus  PM 
standard  of  0.05  g/BHp-hr. 

1.  Heavy  Light  Duty  Trucks  3  NOx 
Standard 

General  Motors,  the  only 
manufacturer  in  this  market, 
commented  that  NCPs  are  justified  for 
this  standard  since  *•*   •   *  the  NOx 
standard  change  is  large  (1.7  g/mi  to 
0.98  g/mi)  *   *   *"  and  "attempts  to 
reach  significantly  lower  NOx  levels 
with  the  current  technology  results  in 
very  poor  engine  combustion  control 
with  significant  increased  smoke 

*  *  *"  GM  goes  on  to  state  that  new 
technology  is  required  which 
"concentrates  on  new  EGR  systems  and 
control  interfaces  between  this  EGR 

technology  and  the  fuel  control  system 

*  *   *" 

EPA  agrees  with  GM's  assessment  that 
current  EGR  flow  rates  cannot  be 
increased  to  limit  NOx  emissions 
without  changes  to  the  fuel  control 
system.  Driveabiliity  problems  will 
occur  at  higher  EGR  flow  rates  unless 
the  fuel  control  system  is  adjusted  to 
account  for  these  higher  EGR  flow  rates. 
EPA  believes  that  GM  will  need  to 
recalibrate  the  engine  computer  to  better 
control  fuel  delivery  rates  to  allow  for 
improved  driveability  at  increased  EGR 
flow  rates.  EPA  also  believes  that  air-to- 
air  aflercooling  will  be  necessary  to 
further  reduce  NOx  emissions  below  the 
standard. 

EPA  acknowledges  that  the  stringency 
of  the  NOx  standard  for  this  class  of 
trucks  has  increased.  Also,  significant 
work  will  be  involved  in  developing  the 
appropriate  fuel  system  calibration  to 
allow  for  increased  EGR  flow.  Further 
work  will  be  necessary  to  develop  air- 
to-air  aftercooling  which  is  new  to  this 
segment  of  the  truck  market.  Since  the 
previously  mentioned  technology  may 
not  be  developed  by  the  start  of  the  1996 
model  year,  a  technological  laggard  may 
develop.  For  these  reasons,  EPA  is 


offering  NCPs  for  1996  LTD3  NOx 
standard. 

2.  1996  HDDE  Urban  Bus  PM  Standard 

Detroit  Diesel  Corporation  (DDC) 
commented  that  they  are  capable  of 
achieving  0.05  g/BHp-hr  in 
development  engines  using  only  a 
catalytic  converter,  but  they  need  new 
technology  to  ensure  that  production 
engines  would  be  capable  of  satisfying 
the  new  standard  during  Selective 
Enforcement  Audit  (SEA)  testing.  The 
Engine  Manufacturers  Association 
(EMA)  stated  that  for  the  1996  model 
year  Urban  Bus  Engine  PM  standard  the 
three  criteria  for  offering  NCPs  are  met. 

In  the  1996  model  year  the  PM 
standard  applicable  to  Urban  Bus 
Engines  becomes  more  stringent.  EPA 
acknowledges  that  new  technologies 
need  to  be  developed  to  provide  for  a 
compliance  margin  for  SEA  testing. 
These  technologies  include  improving 
aftertreatment  devices  such  as  catalvsts 
and  traps  and  new  turbocharger  designs. 
EPA  believes  that  substantial  work  will 
be  involved  in  developing  this  diesel 
fueled  technology.  Particulate  traps 
have  not  proven  to  be  durable.  Catalysts 
have  reduced  PM  emissions  but  further 
reductions  are  necessary.  Low  inertia 
turbochargers  are  being  developed  but 
have  yet  to  be  offered  in  the  urban  bus 
market  and  their  effectiveness  is 
uncertain. 

EPA  believes  that  Urban  Bus  Engine 
manufacturers  will  need  to  employ  the 
unproven  technology  mentioned  in  the 
preceding  paragraph  to  ensure 
compliance  with  tbis  standard,  thus: 
EPA  believes  a  technological  laggard  is 
likely  to  develop  and  will  be  offering 
NCPs. 

3. 1998  HDE  NOx  Standard 

EMA  commented  that  "based  on  the 
information  presently  available,  it  is 
likely  that  certain  engine  manufacturers 
and/or  certain  engine  families  may  not 
be  able  to  meet  the  4.0  g/bhp-hr  NOx 
standard  in  1998".  Mack  Truck 
suggested  that  NCPs  should  be  offered 
for  this  standard  since  they  were  offered 
for  the  1988  and  1991  NOx  standards. 
DDC  commented  that  several  of  their 
most  advanced  engines  are  using  credits 
to  meet  the  1994  standards.  Because  of 
the  NOx-PM  trade  off  and  the  stringency 
of  the  1994  PM  standard,  none  of  their 
engines  are  capable  of  generating  NOx 
credits  which  could  be  used  toward  the 
1998  NOx  standard.  This  could  result  in 
DDC  having  to  discontinue  several  of  its 
engine  ratings  in  1998.  Navistar 
commented  that  a  coiiunercially 
important  engine  may  not  be  finished  in 
time  causing  an  interruption  in 
manufacturing.  Navistar  stated  that 


NCPs  would  allow  such  an  engine  to  be 
put  into  commerce. 

In  the  1998  model  year  the  NOx 
standard  applicable  to  HDEs  will 
become  more  stringent-EPA  believes 
that  this  increase  in  stringency  will 
require  the  HDE  manufacturers  to 
employ  new  emission  control 
technology  (e.g.,  oxidation  catalysts, 
improved  turbochargers.  modifications 
to  the  fuel  injection  systems,  or  engine 
calibration  changes).  These  new 
technologies  will  require  substantial 
work.  Also  based  on  manufacturers' 
comments  to  the  Notice  of  Proposed 
Rulemaking  (59  FR  43074,  August  22. 
1994).  EPA  now  believes  that  a 
technological  laggard  may  develop 
Therefore.  EPA  has  decided  to  offer 
NCPs  for  the  1998  model  year  HDE  NOx 
standard. 

III.  Standards  Addressed  in  a 
Concurrent  NCP  Rulemaking 

a.  1996  Tier  1  Standards  for  LDT3  other 
than  diesel  NOx 

b.  1996  Tier  1  Standards  for  LDT4 

rv.  Penalty  Rales  and  Upper  Limits 

This  rule  is  the  most  recent  in  a  series 
of  NCP  rulemakings.  The  discussion  of 
penalty  rates  in  the  Phase  I\'  rulemaking 
(58  FR  68532.  December  28.  1993). 
Phase  III  rulemaking  (55  FR  46622. 
November  5.  1990).  the  Phase  II 
rulemaking  (50  FR  53454.  December  31 . 
1985)  as  well  as  the  Phase  I  rulemaking 
(50  FR  35374.  August  30,  1985)  are 
incorporated  by  reference. 
"  The  derivation  of  the  proposed  cost 
parameters  is  described  in  a  support 
document  entitled  "Calculation  of 
Nonconformance  Penalty  Rates  for  1996 
and  Later  Model  Year  LDTS  Particulate 
Matter  (PM).  LDT3  Oxides  of  Nitrogen 
(NOx),  1996  and  Later  Model  Year 
Urban  Bus  Particulate  Matter  (P,M).  and 
1998  and  Later  Model  Year  HDDE 
Oxides  of  Nitrogen  (.NOx)  Standards" 
which  is  available  in  the  public  docket 
for  this  rulemaking.  The  associated 
upper  limits  of  1."  g/mi  NOx  and  0  12 
g/mi  PM  for  diesel  LDT3.  5.0  g./BHp-hx 
NOx  for  HDDEs.  and  0.07  g/BHp-hr  PM 
for  urban  bus  engines  were  determined 
from  the  previous  standards  as  per 
Section  86.1 104-91  of  the  Code  of 
Federal  Regulations  (CFR). 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  EPA  must 
determine  whether  the  regulator)  artinn 
is  "significant"  and  therefore  subiert  to 
0MB  review  and  the  requirements  of 
the  Executive  Order  The  order  defines 
"significant  regulatory  action  '  as  one 
that  is  likelv  to  result  in  a  rule  that  mav: 
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(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  aBecX  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
commimities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  ihe  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action."  This  regulation  will 
not  have  an  annual  effect  on  the 
economy  in  excess  of  $100  million  and 
will  not  cause  a  major  increase  in  the 
price  of  HDEs  above  those  that  would 
otherwise  occur  from  compliance  with 
the  emission  standards  themselves.  This 
regulation  is  intended  to  assist 
manufacturers  that  are  having  difficulty 
developing  and  marketing  vehicles 
which  comply  with  the  1996  Tier  1  FM 
standard  for  LDTSs.  Without  this  rule,  a 
manufacturer  experiencing  difficulty  in 
complying  with  this  new  emission 
standard  (after  the  use  of  credits)  has 
only  two  alternatives:  fix  the 
nonconforming  engines  for  the 
associated  model  years  or  not  sell  them  . 
at  all.  NCPs  provide  manufacturers  with 
additional  time  to  bring  their  engines 
into  conformity. 

In  addition.  NCTs  are  calculated  to 
deprive  nonconforming  manufacturers 
of  any  cost  savings  and  competitive 
advantages  stemming  from  marketing  a 
nonconforming  engine.  Thus,  NCPs  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  , 

VI.  Econmnic  Impact 

Because  the  use  of  NCPs  is  optional, 
manufactiu^rs  have  the  flexibility  and 
will  likely  choose  whether  or  not  to  use 
NCPs  based  on  their  ability  to  comply 
with  emissions  standards.  If  a  HDE 
manufactiu^r  elects  not  to  use  NCPs,  the 
manufacturer  and  its  customers  will  not 
incur  any  additional  costs  related  to 
NCPs.  NCPs  remedy  the  potential 
problem  of  having  a  manufacturer 
forced  out  of  the  marketplace  due  to  that 
manufacturer's  inability  to  conform  to 
new,  strict  emission  standards  in  a 


timely  manner.  Without  NCPs.  a 
manufacturer  which  has  difficulty 
certifying  HDEs  in  conformance  with 
emission  standards  or  whose  engines 
fail  a  SEA  has  only  two  alternatives:  fix 
the  nonconforming  engines,  perhaps  at 
a  prohibitive  cost,  or  prevent  their 
introduction  into  commerce.  The 
availability  of  NCPs  provides 
manufacturers  with  a  third  alternative: 
continue  production  and  introduce  into 
commerce  upon  payment  of  a  penalty 
for  an  engine  that  exceeds  the  standard 
until  an  emission  conformance 
technique  is  developed. 

Therefore,  NCPs  represent  a 
regulatory  mechanism  that  allo\Ars 
affected  manufacturers  to  have 
increased  flexibility.  A  decision  to  use 
NCPs  may  be  a  manufacturer's  only  way 
to  continue  to  introduce  HDEs  into 
commerce.  Hence,  NCPs  may  be 
considered  to  have  no  adverse  economic 
impact. 

VII.  Environmental  Impact 

When  evaluating  the  environmental 
impact  of  this  rule,  one  must  keep  in 
mind  that,  under  the  Clean  Air  Act, 
NCPs  are  a  consequence  of  enacting 
new.  more  stringent  emissions 
requirements  for  heavy  duty  engines. 
Emission  standards  are  set  at  a  level  that 
most,  but  not  necessarily  all, 
manufacturers  can  achieve  by  the  model 
year  in  which  the  standard  becomes 
effective.  Following  International 
Harvester  V.  Ruckelshaus,  478  F.2d  615 
(D.C.  Cir.  1973),  Congress  realized  the 
dilemma  that  technology-forcing 
standards  were  likely  to  tAuse,  and 
allowed  manufacturers  of  heavy-duty 
engines  to  certify  nonconforming 
vehicles/engines  upon  the  payment  of 
an  NCP,  under  certain  conditions.  This 
mechanism  would  allow  a 
manufacturer(s)  who  cannot  meet 
technology-forcing  standards 
immediately  to  continue  to  manufactiue 
these  nonconforming  engines  while  they 
tackle  the  technological  problems 
associated  with  meeting  new  emission 
standard(s).  Thus,  as  part  of  the 
statutory  structure  to  force  technological 
improvements  without  driving 
manufacturers  out  of  the  market,  NCPs 
provide  flexibility  that  fosters  long-term 
emissions  improvement  through  the 
setting  of  lower  emission  standards  at 
an  earlier  date  than  could  otherwise  be 
possible.  By  design,  NCPs  encourage  the 
technological  laggard  that  is  using  NCPs 
to  reduce  emission  levels  to  the  more 
stringent  standard  as  quickly  as 
possible. 


Vm.  Compliance  With  Regulatory 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.,  the 
Administrator  is  required  to  either 
perform  a  regulatory  flexibility  analysis 
or  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities.  None  of  the  affected 
manufacturers  could  be  classified  as 
small.  Moreover,  as  already  discussed, 
the  NCP  program  can  be  expected  to 
benefit  manufacturers. 

Some  small  entities  do  exist  as 
manufactiirers'  contractors  for  the 
testing  of  engines  for  Production 
Compliance  Audits  (PCAs).  It  is  EPA's 
practice  to  conduct  PCA  scheduling 
(namely,  tests  per  day  limitations)  in 
such  a  way  as  to  consider  the  staff  and 
manpower  capabilities  of  such 
contractors  and  avoid  any  problems. 
The  result  is  that  these  entities  are  not 
adversely  affected.  Thus,  I  certify  that 
this  rule  will  not  have  any  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

DC.  Information  Collection 
Requirements 

This  rule  requires  that  manufactiu-ers 
perform  certain  record  keeping  and 
submit  certain  reports  to  EPA.  The 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501,  et  seq.,  provides  that 
reporting  and  record  keeping 
requirements  be  approved  by  0MB 
before  they  can  be  enforced  by  EPA.  The 
information  collection  requirements  in 
this  proposed  rule  have  been  addressed 
in  previous  rulemaking  and  approved 
by  OMB  (OMB  control  no.  2060-0132). 
However,  any  person  wishing  to 
comment  on  these  requirements  is 
invited  to  do  so.  Comments  on  these 
requirements  should  be  submitted  to 
Chief,  Information  Policy  Branch,  Mail 
Code  2136,  U.S.  Environmental 
Protection  Agency.  401  M  St.,  S.W„ 
Washington,  DC  20460  and  to  Office  of 
Management  and  Budget  (OMB),  Office 
of  Information  and  Regulatory  Affairs, 
726  Jackson  Place,  NW,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA." 

X.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 


with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before' 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternative  and 
adopt  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  ahemative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notify'ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duties  on  any  of  these 
governmental  entities  or  the  private 
sector.  In  addition,  the  UMRA  excludes 
from  the  definition  of  "Federal  private 
sector  mandate"  duties  that  arise  fi^om 
participation  in  a  voluntary  federal 
program.  Thus,  this  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

List  of  Sub|ects  in  40  CFR  Pari  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Gasoline,  Motor 
vehicles.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  12, 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  86.  is  amended 
as  follows: 


PART  86-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIHCATION  AND  TEST 
PROCEDURES 

1 .  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203.  206.  207.  208. 
215.  216.  217,  301(a).  Clean  Air  Act  as 
amended  (42  U.S.C.  7521.  7522.  7524.  7525. 
7541,  7542.  7549,  7550.  7552,  and  7601(a)). 

2.  Section  86.1105-87  of  subpart  L  is 
amended  by  adding  paragraphs  (g)(2) 
and  (3)  and  paragraph  (h),  reading  as 
follows: 

§86.1105-87    Emission  standards  for 
which  nonconformance  penalties  are 
available. 

•        •     _  •        *        * 

(g)  •  *  • 

(2)  Light-duty  truck  3  diesel-fueled 
vehicle  at  full  useful  life  (as  defined  in 
§  86.094-2)  oxides  of  nitrogen  emission 
standard  of  0.98  g/mi. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  for  the  standard  set 
forth  in  §86.094-9(a)(l)(ii)  in 
accordance  with  §86.1113-87(a): 

(A)  COCso:  S654. 

(B)  COC90:  $779. 

(C)  MCso:  $908  per  gram  per  mile. 

(D)  F:  1.2. 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.094- 
9(a)(l)(ii)  in  accordance  with  §86.1113- 
87(h):  0.082. 

(3)  1996  Urban  Bus  (as  defined  in 

§  86.094-2)  particulate  matter  emission 
standard  of  0.05  g/BHp-hr. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  for  the  standard  set 
forth  in  §  86.094-9(a)(l)(ii)  in 
accordance  with  §86.1113-87(a): 

(A)  COC50:  $576. 

(B)  COCo:  $6,569. 

(C)  MCso:  $28,800  per  gram  per  brake 
horsepower-hour. 

(D)F:1.2. 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.094- 
9(a)(l)(ii)  in  accordance  with  §  86.1113- 
87(h):  0.500. 

(h)  Effective  in  the  1998  model  year, 
NCPs  will  be  available  for  the  following 
emission  standard: 

(1)  Petroleum-fueled  diesel  heavy- 
duty  engine  oxides  of  nitrogen  standard 
of  4.0  grams  per  brake  horsepower-hour. 

(i)  For  petroleum-fueled  light  heavy- 
duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§86.1113-87(a): 


(J)COCv.:$833. 

(2)COC9o:$1.513. 

[3]  MCso:  $833  per  gram  per  brake 
horsepower-hour. 

[4)F:  1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  ^86.094- 
9(a)(l){ii)  in  accordance  with  ^86.1113- 
87(h):  0.039 

(ii)  For  p)etroleum-fueled  medium 
heavy-duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§86.H13-87(a): 

(J)COCv.:$444. 
(2)COGw:$1.368.     • 
(J)  MC50:  $444  per  gram  per  brake 
horsepower-hour 
(•»)F:1.2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.094- 
9(a)(l)(ii)  in  accordance  with  §86.1113- 
87(h);  0.043. 

(iii)  For  petroleum -fueled  heavy 
heavy-duty  diesel  engines; 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.11 13-87{a); 

(i)COCH):S1.086. 
(2)COGx,:S2,540 

(3)  MCv):  $1,086  per  gram  per  brake 
horsepower-hour 
(4)F;1  2. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.094- 
9(a)(l)(ii)  in  accordance  with  §86.1113- 
87(h);  0.039. 

(2)  1  Reserved! 

IFR  Dor.  95-4039  Filed  2-22-96.  8  45  am] 
»LUNG  CODE  K<0-6<M> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  951128281-6281-01:1.0. 
112795A] 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area,  Trawl 
Closure  to  Protect  Red  King  Crab 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  response 

to  comments. 

SUMMARY:  NMFS  responds  to  comments 
received  on  an  inseason  adjustment 


UMI 
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closing  a  portion  of  the  Bering  Sea  to  all 
trawl  vessels  to  protect  red  king  crab. 
NMFS  published  this  inseason 
adjustment  in  the  Federal  Register  on 
December  11. 1995,  for  a  30-day 
comment  period.  No  change  in  the  trawl 
closure  was  made  as  a  result  of  the 
comments  received. 
EFFECTIVE  DATE:  The  inseason 
adjustment  is  effective  January  20, 1996, 
through  March  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  1 

NMFS  published  an  inseason 
adjustment  in  the  Federal  Register  on 
December  11. 1995  (60  FR  63451)  that 
implemented  a  closure  to  all  trawl 
vessels  in  part  of  the  Bristol  Bay  area 
located  in  the  Bering  Sea.  The  closure 
area  encompasses  an  area  between  56° 
and  57°  N.  lat.  and  between  162°  and 
164°  W.  long.,  and  is  intended  to  protect 
female  red  king  crab,  in  view  of  the 
declining  Bristol  Bay  red  king  crab 
stocks.  cSie  letter  of  comments  on  the 
inseason  adjustment  was  received 
within  the  comment  period,  which 
ended  January  10, 1996,  and  is 
summarized  in  the  "Response  to 
Comments"  section,  below.  After  review 
of  the  comments  received,  NMFS 
determined  that  no  change  to  the 
inseason  adjustment  is  warranted. 

Reqionse  to  comments  I 

Conmient  1:  Closure  of  areas  that 
experience  high  red  king  crab  bycatch 
rates  is  supported. 

Response:  NMFS  agrees. 


UMI 


Comment  2:  The  North  Pacific  Fishery 
Management  Council  (Council),  NMFS, 
and  the  Alaska  Department  of  Fish  and 
Game  (ADFG)  should  consider 
implementing  regulations  that  provide 
appropriate  management  tools  for 
controlling  bycatch  of  crab  in  the  crab 
fisheries  as  well  as  other  causes  of  crab 
mortality. 

Response:  The  current  Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  (FMP) 
defers  the  right  to  implement  bycatch 
limits  of  other  species  of  crab  in  the 
directed  crab  fisheries  to  the  State  of 
Alaska.  Proposals  to  implement  crab 
bycatch  limits  in  directed  crab  fisheries 
could  be  addressed  to  the  State  of 
Alaska  Board  of  Fisheries  and  the 
Alaska  Department  of  Fish  and  Game  or 
proposals  could  be  made  to  the  North 
Pacific  Fishery  Management  Council  for 
amendments  to  the  current  FMP. 

Comment  3:  Regulations  that 
authorize  inseason  adjustments  at 
§  675.20(e)  specify  that  the  selection  of 
inseason  management  measures, 
including  time/area  closures,  must  be 
based  on  the  least  restrictive  action 
necessary  to  protect  the  species  in  need 
of  conservation  protection  and  allow 
fisheries  to  continue  for  other  species. 
Therefore,  the  trawl  closure 
implemented  under  the  December  11, 
1995,  inseason  adjustment  should 
prohibit  only  bottom  trawling,  not 
pelagic  trawling,  in  the  closed  area.  The 
seasonal  timing  of  the  closure  is 
supported  to  allow  other  fisheries  with 
low  bycatch  of  red  king  crab  to  be 
prosecuted  later  in  the  year. 


Response:  The  authority  for  various 
types  of  inseason  adjustments  is 
provided  in  regulations  at  50  CFR 
675.20(e).  However,  the  specific 
regulatory  authority  imder  which  the 
December  11, 1995,  inseason  closure 
was  promulgated  (§675.20(e)(l)(iv)) 
does  not  require  that  the  least  restrictive 
action  be  implemented.  Furthermore, 
justification  for  applying  the  interim 
closure  to  pelagic  trawl  operations  is 
provided  in  the  publication  of  the 
inseason  adjustment. 

Comment  4:  NMFS  and  the  Council 
should  begin  to  collect  data  and  pursue 
analyses  of  conservation  benefits  of  red 
king  crab  bycatch  reduction  measures, 
impacts  on  groundfish  target  fisheries 
that  may  be  affected  by  time/area 
closures,  and  impacts  on  bycatch  of 
other  species  by  potentially  displaced 
groundfish  fisheries. 

Response:  NMFS  collects  a  variety  of 
fisheries  data  that  may  be  used  to 
analyze  the  impacts  of  bycatch  of 
groundfish  and  ndn-groundfish  species. 
These  data  were  used  as  the  basis  for  the 
analysis  supporting  the  inseason 
adjustment  and  are  provided  in  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  prepared  for  this 
action. 

Dated:  February  16, 1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-3965  Filed  2-22-96;  8:45  am] 
BILUNG  CODE  3510-22-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  Of  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  95-093-1] 

Pork  and  Pork  Products  From  Mexico 
Transiting  ttie  United  States 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow 
fresh,  chilled,  and  frozen  pork  and  pork 
products  from  the  Mexican  State  of 
Yucatan  to  transit  the  United  States, 
under  certain  conditions,  for  export  to 
another  country.  Currently,  we  allow 
such  pork  and  pork  products  from  the 
Mexican  States  of  Sonora  and 
Chihuahua  to  transit  the  United  States 
for  export.  Otherwise,  fresh,  chilled,  or 
fi-ozen  pork  and  pork  products  are 
prohibited  movement  into  the  United 
States  ft-om  Mexico  because  of  hog 
cholera  in  Mexico.  Yucatan,  like  Sonora 
and  Chihuahua,  appears  to  be  a  low  risk 
area  for  hog  cholera,  and  we  believe  that 
fresh,  chilled,  and  frozen  pork  and  pork 
products  from  Yucatan  could  transit  the 
United  States  with  minimal  risk  of 
introducing  hog  cholera.  This  action 
would  facilitate  trade. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
23,  1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-093-1,  Regulatory 
Analysis  and  Development,  PPIJ, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-093-1.  Comments 
received  may  be  inspected  at  USDA, 
roomll41.  South  Building,  14th  Street 
and  Independence  Avenue  S\V, 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  David,  Senior  Staff 
Veterinarian,  Import/Export  Animals, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39. 
Riverdale.  MD  20737-1231,  (301)  734- 
5097. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  animals  and  animal  products 
into  the  United  States  to  prevent  the 
introduction  of  certain  animal  diseases. 
Section  94.9  of  the  regulations  prohibits 
the  importation  of  pork  and  pork 
products  into  the  United  States  from 
countries  where  hog  cholera  exists, 
unless  the  pork  or  pork  products  have 
been  treated  in  one  of  several  ways,  all 
of  which  involve  heating  or  curing  and 
dr\'ing. 

Because  hog  cholera  exists  in  Mexico, 
pork  and  pork  products  from  Mexico 
must  meet  the  requirements  of  §  94. '^  to 
be  imported  into  the  United  States. 
However,  under  §  94.15,  pork  and  pork 
products  that  are  from  certain  Mexican 
States  and  that  are  not  eligible  for  entn,- 
into  the  United  States  in  accordance 
with  the  regulations  may  transit  the 
United  States  for  immediate  export  if 
certain  conditions  are  met.  This 
provision  was  added  to  the  regulations 
in  1992,  following  a  United  .States 
Department  of  Agriculture  investigation 
of  the  hog  cholera  situation  in  Sonora. 
Mexico,  and  a  determination  that  pork 
and  pork  products  from  Sonora  could 
transit  the  United  States,  under  certain 
conditions,  with  minimal  risk  of 
introducing  hog  cholera.  The  Mexican 
State  of  Chihuahua  was  included  in  this 
provision  in  a  final  rule  published  in 
the  Federal  Register  on  November  15. 
1995  (60  FR  57313-57315.  Docket  No. 
95-037-2). 

Mexico's  Director  of  .Animal  Health 
has  requested  that  we  allow  pork  and 
pork  products  from  the  Mexican  State  of 
Yucatan  to  transit  the  United  States  for 
export  under  the  same  conditions  that 
currently  apply  to  pork  and  pork 
products  fi-om  Sonora  and  Chihuahua. 
In  response,  officials  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
met  recently  in  Yucatan  with  Mexican 
representatives  knowledgeable  in 


disease  prevention,  epidemiology,  and 
diagnostic  methods  The  team  reviewed 
the  hog  cholera  situation  in  Yucatan 
(discussed  below)  and  recommended 
granting  Mexico's  request. 

The  last  outbreak  of  hog  cholera  in  the 
Mexican  State  of  Yucatan  occurred  in 
1982.  Vaccination  for  hog  cholera  was 
discontinued  in  1993.  Mexico  officiallv 
recognized  Yucatan  as  free  of  hog 
cholera  in  April  1995. 

The  team  found  two  factors 
contributing  to  Yucatan's  apparent 
success  in  remaining  free  of  hog  cholera: 
Yucatan's  location  and  controls  bv  the 
Division  of  Animal  Health  on  the 
movement  into  Yucatan  of  pork,  perk 
products,  and  live  swine. 

Yucatan  is  located  in  a  fairly  isolated 
position  at  the  tip  of  a  peninsula, 
surrounded  by  the  Gulf  of  Mexico  !u  the 
north,  the  Mexican  State  of  Campeche  to 
the  southwest,  and  the  Mexican  State  of 
Quintana  Roo  to  the  southeast 
Campeche  is  in  the  control  phase  of  its 
hog  chole.-a  program,  m  which  swine 
are  still  being  vaccinated  for  the  disease. 
Quintana  Roo  is  in  the  eradication 
phase  of  its  hog  cholera  program,  in 
which  no  cases  of  hog  cholera  have  been 
detected  for  at  least  12  months  and  a 
prohibition  on  vaccination  for  hog 
cholera  has  been  instituted. 

As  required  by  the  Mexican 
Government.  Yucatan  and  other  States 
recognized  by  Mexico  as  free  of  hog 
cholera  may  only  imp(jrl  live  swine  and 
pork  from  other  hog  choiera-free  States 
and  countries.  The  .Mexican 
Government  requires  shipments  from 
hog  cholera-free  countries  to  be 
accompanied  by  a  certificate  of  origin 
issued  by  that  country's  veterinarv 
authorities  and  by  a  certificate  of  import 
issued  by  the  Mexican  vetennary 
authorities.  \'ucatan  and  other  States 
recognized  by  Mexico  a^  being  free  of 
hog  cholera  also  require  and  issue  their 
own  permits  and  health  rert:ficatos, 
further  ensuring  the  origin  ui  imported 
products.  In  addition,  live  swine  and 
pork  imported  into  these  hog  cholera- 
free  States  must  be  shipped  in  sealed 
trucks,  and  all  shipments  are  inspected 
at  inspection  stations  located  either  on 
State  lines  or  at  international  ports  of 
entry. 

Under  these  circumstances,  we 
believe  that  there  would  be  little,  if  any. 
risk  of  introducing  hog  cholera  into  the 
United  States  by  allowing  pork  and  pork 
products  from  Yucatan  to  transit  the 
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United  States  for  export  under  the  same 
conditions  that  currently  apply  to  pqrk 
and  pork  products  from  Sonora  and 
Chihuahua. 
These  conditions  will  be  as  follows: 

1.  Any  person  wishing  to  transport 
pork  or  pork  products  from  Yucatan 
through  the  United  States  for  export 
must  first  obtain  a  permit  for 
importation  from  APHIS.  The 
application  for  the  permit  tells  APHIS 
who  will  be  involved  in  the 
transportation,  how  much  and  what 
type  of  pork  and  pork  products  will  be 
transported,  when  they  will  be 
transported,  and  the  method  and  route 
of  shipment. 

2.  The  pork  or  pork  products  must  be 
sealed  in  Yucatan  in  a  leakproof 
container,  with  a  serially  numbered  seal. 
approved  by  APHIS.  The  container  must 
remain  sealed  at  all  times  while 
transiting  the  United  States. 

3.  The  person  moving  the  pork  or 
pork  products  through  the  United  States 
must  inform  the  APHIS  officer  at  the 
United  States  port  of  arrival,  in  wrriting, 
of  the  following  information  before  the 
pork  or  pork  products  arrive  in  the 
United  States:  The  times  and  dates  that 

-  the  pork  or  pork  products  are  expected 
at  the  port  of  arrival  in  the  United 
States,  the  time  schedule  and  route  of 
the  shipments  through  the  United 
States,  and  the  permit  number  and  serial 
numbers  of  the  seals  on  the  containers. 

4.  The  pork  or  pork  products  must 
transit  the  United  States  under  Customs 
bond. 

5.  The  pork  or  pork  products  must  be 
exported  from  the  United  States  within 
the  time  period  specified  on  the  permit. 

Any  pork  or  pork  products  exceeding 
the  time  limit  specified  on  the  pennit»or 
transiting  in  violation  of  any  of  the 
requirements  of  the  permit  or  the  | 
regulations  may  be  destroyed  or 
otherwise  disposed  of  at  the  discretion 
of  the  Administrator.  APHIS,  pursuant 
to  section  2  of  the  Act  of  February'  2, 
1903,  as  amended  (21  U.S.C.  111).  I 

We  believe  that  applying  these  same 
safeguards  to  shipments  of  pork  and 
pork  products  from  Yucatan  would 
prevent  tampering  with  the  shipments, 
ensure  that  the  shipments  actually  leave 
the  United  States,  and  otherwise  ensure 
that  shipments  would  not  present  a  risk 
of  introducing  hog  cholera.  Therefore, 
we  are  proposing  to  amend  §  94.15  to 
allow  pork  and  pork  products  from  the 
Mexican  State  of  Yucatan  to  transit  the 
United  States  for  export  under  the  same 
conditions  that  currently  apply  to  pork 
and  pork  products  from  Sonora  and 
Chihuahua. 


UMI 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  allow  fresh, 
chilled,  and  frozen  pork  and  pork 
products  from  the  Mexican  State  of 
Yucatan  to  transit  the  United  States, 
under  certain  conditions,  for  export  to 
another  country.  It  has  been  determined 
that  Yucatan  is  a  low  risk  area  for  hog 
cholera  and  has  the  veterinary 
infrastructure  necessary  to  monitor  for 
the  presence  of  the  disease. 

There  appears  to  be  little  risk  of  hog 
cholera  exposure  from  shipments  of 
pork  and  pork  products  from  Yucatan 
transiting  the  United  States.  Assuming 
that  proper  risk  management  techniques 
continue  to  be  applied  in  Mexico,  and 
that  accident  and  exposure  risk  would 
be  minimized  by  proper  handling 
during  transport,  the  risk  of  exposure  to 
hog  cholera  from  pork  in  transit  from 
Mexico  through  the  United  States  would 
be  minimal. 

Shipments  of  pork  and  pork  products 
from  Yucatan  transiting  the  United 
States  would  most  likely  be  ocean 
shipments  to  Miami  with  final 
destinations  in  the  Caribbean  and  South 
America.  Because  no  overland  transit  of 
pork  and  pork  products  through  the 
United  States  would  be  expected  as  a 
result  of  this  rulemaking,  no  increase  in 
United  States  trucking  or  other  United 
States-based  economic  activity  would  be 
expected. 

Both  the  United  States  and  Mexico  are 
net  pork  importers.  United  States  pork 
imports  represent  approximately  2  to  3 
percent  of  production,  and  Mexican 
imports  represent  7  to  8  percent  of""^ 
production.  With  favorable  income 
growth  expected  in  Mexico  due  to  trade 
liberalization,  meat  imports,  including 
pork  products,  are  expected  to  grow  and 
limit  Mexican  pork  exports.  However, 
facilitating  export  opportunities  for  the 
Mexican  pork  industry  may  provide 
incentives  for  continued  efforts  to 
eradicate  hog  cholera  from  infected 
Mexican  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY; 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee.  161. 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c.  134f,  136.  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

§94.15    [Amended] 

2.  In  §  94.15,  paragraph  (b),  the 
introductory  text  and  paragraph  (b)(2) 
would  be  amended  by  removing  the 
words  "Chihuahua  or  Sonora"  and 
adding  the  words  "Chihuahua,  Sonora. 
or  Yucatan"  in  their  place. 

Done  in  Washington,  DC,  this  20th  day  of 
February  1996. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  96-4147  Filed  2-22-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

[Regulation  K;  Docket  No.  R-0916] 

International  Banking  Operations 

agency:  Board  of  Governors  of  the   . 

Federal  Reserve  System. 

ACTION:  Proposed  rule  and  request  for 

comments. 


summary:  The  Board  proposes  to  amend 
Regulation  K  to  implement  a  provision 
of  the  Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency  Act  of  1994 
(the  Interstate  Act)  that  amended  the 
International  Banking  Act  of  1978  (the 
IBA)  by  adding  a  new  subsection 
regarding  the  management  of  shell 
branches  of  foreign  banks  by  such 
banks'  U.S.  offices.  The  provision 
prohibits  foreign  banks  from  using  their 
U.S.  branches  or  agencies  to  manage 
types  of  activities  through  offshore 
offices  that  could  not  be  managed  by  a 
U.S.  bank  at  its  foreign  branches  or 
subsidiaries.  This  prohibition  applies 
with  respect  to  those  offshore  offices 
that  are  "managed  or  controlled"  by  a 
foreign  bank's  U.S.  branches  or 
agencies. 

DATES:  Comments  must  be  received  on 
or  before  March  25.  1996. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0916.  and  may  be  mailed 
to  WiUiam  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availabiUty  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Day.  Associate  General 
Counsel  (202/452-3786),  Sandra  L. 
Richardson,  Managing  Senior  Counsel 
(202/452-6406),  Janet  S.  Crossen,  Senior 
Attorney  (202/452-3281),  Legal 
Division;  Michael  G.  Martinson, 
Assistant  Director,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3640),  Board  of  Governors  of  the  Federal 
Reserve  System.  For  users  of 
Telecommunication  Device  for  the  Deaf 
(TDD)  only,  please  contact  Dorthea 
Thompson,  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets  NW., 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Interstate  Act,  Congress  amended 
section  7  of  the  IBA  (12  U.S.C.  3105)  to 
prevent  a  foreign  bank  from  using  a  U.S. 
branch  or  agency  to  manage  types  of 
activities  at  offshore  offices  that  are 
managed  or  controlled  by  the  foreign 
bank's  U.S.  branch  or  agency  if  those 
types  of  activities  could  not  be  managed 
by  a  U.S.  bank  at  its  foreign  branches  or 
subsidiaries.  The  proposed  rule 


implements  section  7(k)  of  the  IBA  and 
defines  the  term  "managed  or 
controlled"  for  purposes  of  the 
restrictions  on  activities  set  out  in  that 
section. 

The  Board  notes  that  section  7(k)  does 
not  confer  upon  foreign  banks  any  right 
to  manage  activities  at  an  offshore  office 
from  a  U.S.  office.  The  Board  will 
continue  to  monitor  relationships 
between  the  U.S.  and  offshore  offices  of 
foreign  banks  in  the  supervisory  process 
in  order  to  determine  whether  such 
activities  are  consistent  with 
considerations  relating  to  the  safety  and 
soundness  of  the  U.S.  operations  of  the 
foreign  bank  and  its  affiliates  and 
compliance  with  law.  Board  staff  is 
reviewing  the  use  made  of  offshore  shell 
branches  by  foreign  and  U.S.  banks  in 
order  to  gain  insight  into  the  purposes 
they  currently  serve  and  what,  if  any. 
supervisory  risks  they  might  pose. 

Definition  of  "Managed  and 
Controlled" 

For  purposes  of  the  proposed  rule,  a 
non-U. S.  office  is  considered  to  be 
"managed  or  controlled"  by  a  U.S. 
branch  or  agency  of  a  foreign  bank  if  a 
majority  of  the  responsibility  for 
business  decisions,  including  but  not 
limited  to  decisions  with  regard  to 
lending  or  asset  management  or  funding 
or  liability  management,  or  the 
responsibility  for  recordkeeping  in 
respect  of  assets  or  liabilities  for  that 
non-U. S.  office,  resides  at  the  U.S. 
branch  or  agency.  This  definition  is 
consistent  with  that  adopted  by  the 
Federal  Financial  Institutions 
Examination  Council  with  respect  to  the 
Supplement  (FFIEC  002S)  to  the 
quarterly  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (FFIEC  002) 
for  the  purpose  of  determining  which 
U.S.  branches  or  agencies  of  foreign 
banks  "manage  or  control"  offshore 
offices  and  thus  must  complete  the 
FFIEC  002S.  57  FR  61907.  Dec.  29.  1992. 
In  accordance  with  this  definition,  the 
restrictions  on  activities  imposed  by 
new  section  7(k)  of  the  IBA  apply  to 
those  offshore  offices  for  which  a  U.S. 
-  branch  or  agency  has  substantial 
responsibility  with  regard  to  assets  or 
liabilities  or  recordkeeping.  The  Board 
considers  that  a  determination  that  the 
restrictions  apply  should  be  made  with 
regard  to  where  substantive  decision- 
making authority  or  responsibility  for 
recordkeeping  lies.  For  example, 
consistent  with  the  approach  taken  with 
regard  to  the  FFIEC  002S,  a  U.S.  branch 
or  agency  would  be  deemed  to  "manage 
or  control"  its  offshore  office  if  (1)  the 
manager  for  the  U.S.  branch  or  agency 
and  the  manager  for  the  offshore  office 


are  the  same  person  or  there  is  other 
significant  overlap  in  personnel;  (2) 
substantial  responsibility  for  decisions 
regarding  either  assets  or  liabilities  of 
the  offshore  office  resides  with  staff  in 
the  U.S.  branch  or  agency;  or  (3) 
recordkeeping  systems  for  either  assets 
or  liabilities  of  the  offshore  office  are 
maintained  in  the  U.S.  branch  or 
agencv.  The  restrictions,  however, 
generally  would  not  apply  with  respect 
to  offshore  branches  that  are  full-ser\'ice 
facilities  managed  or  controlled  by  staff 
iocated  at  the  offshore  office  or  at 
locations  other  than  in  the  United 
States.  Furthermore,  the  fact  that  an 
offshore  office  manager  may  report  to  a 
U.S.  branch  or  agency  manager  pursuant 
to  reporting  lines  established  by  the 
foreign  bank  will  not.  by  itself, 
necessarily  mean  that  the  offshore  office 
would  be  considered  to  be  "managed  or 
controlled"  by  the  U.S.  branch  or 
agency  for  the  purposes  of  restrictions 
on  activities. 

Types  of  Activities 

Section  7(k)  restricts  the  activities  that 
U.S.  branches  or  agencies  of  foreign 
banks  may  manage  through  an  offshore 
office  to  those  types  of  activities  that 
U.S.  banks  may  manage  at  their  foreign 
branches  and  subsidiaries,  that  is.  those 
authorized  under  US  banks'  state  or 
federal  charters  and  regulations  issued 
bv  the  chartenng  or  regulatory 
authorities  (the  States,  the  Board,  the 
Federal  Deposit  Insurance  Corporation 
and  the  Office  of  the  Comptroller  of  the 
Currency).  In  addition,  foreign  branches 
and  subsidiaries  of  member  banks  may 
engage  in  activities  and  make  and  hold 
investments  under  sections  25  and  25.\ 
of  the  Federal  Resene  .^ct 

Consistent  with  section  7(k).  the 
proposed-amendment  to  Regulation  K. 
12  CFR  Part  211.  refers  to  the  types  of 
activities  conducted  and  not  the  various 
procedural  or  quantitative  supervisory 
requirements  that  may  apply  \%hen  a 
particular  activity  is  conducted  by  a 
US.  bank  at  its  fort^ign  branches  or 
subsidiaries.  Section  r(k)  by  its  terms 
regulates  conduct  of  the  U  .S.  branch  or 
agency  of  the  foreign  bank,  it  dot^s  not 
extend  US.  supervisory  requirements  to 
non-U. S.  offices  of  foreign  banks  as  such 
offices  are  not  supervised  or  regulated 
by  the  Board.  Super\  ision  of  such  non- 
U.S.  offices  remains  the  responsibility  of 
the  home  country  supervisor. 

Request  for  Comments 

The  Board  requests  comments  on  the 
proposed  rule,  in  particular  with  respect 
to  the  proposed  definition  uf  "managed 
or  controlled  ■  and  the  approach 
contemplated  for  determining  the  types 
of  activities  that  ma\  be  conducted  by 
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U.S.  branches  or  agencies  through  their 
oSshore  offices. 

Paperwork  Reduction  Act  ' 

The  profiosed  rule  does  not  require 
any  "collection  of  information,"  as  that 
term  is  defined  in  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Board  certifies  that  the 
proposed  amendments  will  not  have  a   . 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subiects  in  12  CFR  Part  211 

Exports,  Federal  Reserve  System. 
Foreign  banking,  Holding  companies. 
Investments,  Reporting  and  i 

recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  of  Governors 
proposes  to  amend  12  CFR  Part  211  as 
set  forth  below. 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  12  CFR 
Part  211  continues  to  read  as  follows: 

Authority.  12  U.S.C.  221  etseq..  1818, 
1841  etseq..  3101  etseq.,  3901  etseq. 

2.  Section  211.20  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(b)(8),  by  removing  the  period  at  the  end 
of  paragraph  (b)(e)  and  adding  ":  and" 
in  its  place,  and  by  adding  a  new 
paragraph  (b)(10)  to  read  as  follows: 

f  211^   Authority,  purposa,  and  scope. 

•  •        •        •        • 

(b)«  •  * 

(10)  The  management  of  shell 
branches  (12  U.S.C.  3105(k)). 

3.  Section  211.24  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

f  211  ^4    Approval  of  officas  of  foreign 
banks;  proosduras  for  applications; 
slandMds  for  approval;  reprassntatlva 
otfioe  activities  and  standards  for  approval; 
praservatlon  of  existing  authority. 

•  *        *        •        • 

(g)  Management  of  shell  branches.  (1) 
A  state-Licensed  branch  or  agency  shall 
not  manage,  through  an  office  of  the 
foreign  bank  which  is  located  outside 
the  United  States  and  is  managed  or 
controlled  by  such  state-licensed  branch 
or  agency,  any  type  of  activity  that  a 
bank  organized  under  the  laws  of  the 
United  States  or  any  State  is  not 
permitted  to  manage  at  any  branch  or 
subsidiary  of  such  bank  which  is 
located  outside  the  United  States. 


(2)  For  purposes  of  this  paragraph  (g), 
an  office  of  a  foreign  bank  located 
outside  the  United  States  is  "managed 
or  controlled"  by  a  state-licensed  branch 
or  agency  if  a  majority  of  the 
responsibility  for  business  decisions, 
including  but  not  limited  to  decisions 
with  regard  to  lending  or  asset 
management  or  funding  or  liability 
management,  or  the  responsibility  for 
recordkeeping  in  respect  of  assets  or 
liabilities  for  that  non-U.S.  office, 
resides  at  the  state- licensed  branch  or 
agency. 

(3)  The  types  of  activities  that  a  state- 
licensed  branch  or  agency  may  manage 
through  an  office  located  outside  the 
United  States  that  it  manages  or  controls 
include  the  types  of  activities 
authorized  to  a  U.S.  bank  by  state  or 
federal  charters,  regulations  issued  by 
chartering  or  regulatory  authorities,  and 
other  U.S.  banking  laws,  including  the 
Federal  Reserve  Act,  and  the 
implementing  regulations,  but  U.S. 
procedural  or  quantitative  requirements 
that  may  be  applicable  to  the  conduct  of 
such  activities  by  U.S.  banks  shall  not 
apply. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  15, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  96-3911  Filed  2-22-96;  8:45  am) 
gILUNG  CODE  S210-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  203.  256.  and  260 
RIN  1010-AC13 

Royalty  Relief  for  Outer  Continental 
Shelf  Leases  in  the  Gulf  of  Mexico 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Outer  Continental  Shelf 
Deep  Water  Royalty  Relief  Act  (Act) 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  modify  the  terms  of 
certain  existing  leases  and  to  establish 
new  terms  for  leases  in  water  depths  of 
200  meters  or  greater  in  parts  of  the 
Central  and  Western  Gulf  of  Mexico. 
This  document  solicits 
recommendations  and  comments  on 
rules  that  would  implement  the  new 
authority  under  the  Act. 

DATES:  MMS  will  consider  all  comments 
we  receive  by  April  8,  1996.  We  will 
begin  reviewing  comments  at  that  time 
and  mav  not  fullv  consider  comments 


we  receive  after  April  8, 1996.  Please 
note,  we  expect  that  the  180-day  time 
Umit  the  Act  imposes  to  issue 
regulations  will  preclude  granting 
extensions  of  the  45-calendar-day 
comment  period. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Mail  Stop  4700;  381  Elden  Street; 
Hemdon,  Virginia  22070-4817; 
Attention:  Chief,  Engineering  and 
Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  obtain  a  copy  of  the  Act  or  for  other 
information  regarding  this  notice, 
contact  Walter  Cruickshank,  Chief, 
Offshore  Minerals.  Analysis  Division, 
Minerals  Management  Service,  at  either 
Mail  Stop  4013, 1849  C  Street.  NW; 
Washington,  DC  20240,  or  telephone: 
(202)  208-3822.  You  may  also  access 
the  text  of  the  Act  from  the  MMS 
homepage  on  the  World  Wide  Web  at 
http://www.mms.gov/whatsnew.html. 
Because  of  the  Act's  complexity,  readers 
should  have  a  copy  of  the  Act  available 
when  reviewing  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Legislative  Provisions 

On  November  28, 1995,  the  President 
signed  the  Act  (Pub.  L.  104-58).  The  Act 
authorizes  the  Secretary  to  modifj'  the 
royalty  or  net  profit  share  terms  of 
certain  existing  leases  and  to  offer  new 
leases  subject  to  the  Act's  provisions  for 
royalty  suspension  volumes  in  water 
depths  of  200  meters  or  greater  in  parts 
of  the  Central  and  Western  Gulf  of 
Mexico.  The  Act  directs  the  Secretary  to 
promulgate  implementing  tegulations 
within  180  days  of  enactment.  MMS  and 
the  Secretary  are  making  every  effort  to 
meet  this  deadline.  Given  the 
complexities  of  the  Act  and  the  time 
constraints  for  implementation,  how 
should  MMS  best  address  the  issues  the 
Act  raises  in  a  timely  fashion? 

The  purpose  of  this  notification  is  to 
sohcit  recommendations  and  comments 
from  the  oil  and  natural  gas  industries, 
Federal  agencies.  State  and  local 
governments,  environmental  groups, 
academia,  and  the  public  on  the  general 
administrative  and  regulatory 
framework  for  fulfilling  the  Secretary's 
responsibilities  imder  the  Act. 

(Special  Note:  Oil  and  natural  gas  industry 
trade  associations  are  encouraged  to  act  as 
coordinators  for  information  responses  from 
member  companies  pertaining  to  this  notice.) 

Recommendations  and  detailed 
comments  are  also  solicited  on  certain 
issues  or  technical  questions  that  are 
necessary  to  establish  workable  rules 
and  regulations  to  implement  the  Act. 


This  notification  focuses  on  those 
new  responsibilities  related  to  granting 
royalty  relief  for  leases  located  in  water 
depths  of  200  meters  or  greater.  Rules 
resulting  from  this  rulemaking  process 
may  also  include  provisions  clarifying 
existing  authorities  and  policies  for 
reducing  royalty  rates  on  existing  leases 
in  water  depths  of  less  than  200  meters. 
In  addition  to  this  written  notice,  MMS 
will  conduct  a  2-day  public  meeting  in 
March  1996  to  solicit  additional  written 
and  oral  comments  pertaining  to  this 
topic.  The  meeting  is  tentatively 
scheduled  to  be  held  in  New  Orleans, 
Louisiana.  MMS  officials  from  the  Gulf 
of  Mexico  Regional  and  Hemdon, 
Virginia,  Headquarters  offices  will 
conduct  it.  Further  details  will  be  made 
available  in  the  near  future  in  a  Federal 
Register  Notice  as  well  as  through  the 
MMS  Gulf  of  Mexico  Regional 
Information  Office  at  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394  telephone  (504)  736-2595. 
The  MMS  has  scheduled  a  lease  sale 
for  April  24, 1996  for  the  Central  Gulf 
of  Mexico  which  includes  tracts  that  are 
subject  to  the  provisions  of  this  Act.  The 
MMS  will  publish  an  interim  rule  to 
implement  the  legislative  requirements 
prior  to  the  sale.  Please  send  us  your 
comments  and  recommendations  on 
how  we  should  implement  the 
provisions  of  section  304  of  the  Act  as 
soon  as  possible  so  that  they  may  be 
considered  as  we  develop  the  interim 

rule. 

This  advance  notice  of  proposed 
rulemaking  solicits  comments, 
recommendations,  and  specific  remarks 
on  issues  and  topics.  We  will  carefully 
evaluate  all  timely  received  responses  as 
we  develop  a  rule  to  implement  the  Act. 
The  Act  contains  three  major  provisions 
with  respect  to  new  and  existing  leases. 
New  leases  include  tracts  leased  as  the 
result  of  a  sale  held  after  the 
legislation's  enactment  on  November  28, 
1995.  Existing  leases  are  defined  as  all 
other  leases. 

(1)  Section  302  clarifies  the 
Secretary's  pre-existing  authority  to 
reduce  royalty  rates  on  existing  leases  to 
promote  development,  increase 
production,  and  encourage  production 
of  marginal  resources  on  producing  and 
non-producing  leases.  This  provision 
applies  only  to  leases  in  the  Gulf  of 
Mexico,  west  of  87  degrees,  30  minutes 
West  longitude. 

(2)  Also,  Section  302  provides  that 
"new  production"  from  existing  leases 
in  water  depths  of  200  meters  or  greater 
qualifies  for  royalty  suspensions  if  the 
Secretary  determines  that  the  new 
production  would  not  be  economic  in 
the  absence  of  royalty  relief.  The 
Secretary  must  then  determine  the 


appropriate  royalty  suspension  volume 
on  a  case-by-case  basis,  subject  to 
specified  minimums  for  non-producing 
leases.  This  provision  applies  only  to 
leases  in  the  Gulf  of  Mexico,  west  of  87 
degrees,  30  minutes  West  longitude. 
(3)  Section  303  estabhshes  a  new 
bidding  system  that  allows  the  Secretary 
to  offer  tracts  with  royalty  suspensions 
for  a  period,  volume  or  value 
determined  by  the  Secretary.  All  tracts 
offered  within  5  years  of  the  date  of 
enactment  in  water  depths  of  200  meters 
or  greater  in  the  Gulf  of  Mexico,  west  of 
87  degrees.  30  minutes  West  longitude, 
must  be  offered  imder  the  new  bidding 
system  (Section  304). 

Regulatory  Objectives 

In  implementing  the  Act's  provisions 
related  to  existing  and  new  oil  and 
natural  gas  leases  in  water  depths  of  200 
meters  or  greater  in  certain  areas  of  the 
Gulf  of  Mexico.  MMS  seeks  to  establish 
a  regulatory  program  that: 

(1)  promotes  development  or 
increased  production,  including 
marginal  resources,  on  producing  or 
non-producing  leases; 

(2)  fulfills  the  purposes  of  the  Outer 
Continental  Shelf  Lands  Act,  as 
amended,  including  its  requirement  to 
insure  the  pubUc  a  fair  and  equitable 
retiu"n  on  the  resources  of  the  Outer 
Continental  Shelf  (OCS); 

(3)  establishes  a  set  of  objective 
criteria  to  render  fair  and  forthright 
decisions  to  individual  lessees; 

(4)  establishes  a  simple  and  concise 
application  process  requiring  only  the 
data  and  information  necessary  to 
evaluate  properly  the  specific 
circumstances  addressed  by  the 
application  and  to  ensure  compliance 
with  payment  obligations: 

(5)  uses  procedures  for  the  submission 
and  review  of  applications  similar  to 
those  MMS  used  in  consideration  of 
royalty  relief  for  all  leases  regardless  of 
water  depth;  and 

(6)  minimizes  the  personnel  required 
for  both  lessees  and  MMS  to  carry  out 
the  Act's  activities. 

Issues  and  Informational  Needs         vv~ 

The  specific  circumstances  associated 
with  existing  and  future  OCS  oil  and 
natural  gas  exploration,  development, 
and  production  activities  require  the 
MMS  to  make  several  critical 
determinations  in  formulating  the 
regulations  to  implement  royalty  relief 
for  deep-water  leases.  Some  of  the 
determinations  MMS  must  make  affect 
all  circimistances  addressed  under  the 
legislation,  while  others  apply  only  to 
specific  lease  circumstances. 

Hence,  for  the  purpose  of  soliciting 
comments  and  recommendations,  this 


notice  seeks  input  on  all  relevant  issues 
and  topics,  including  (I)  Common 
Technical  Issues.  (II)  Existing  Deep- 
water  Leases,  and  (III)  New  Leases  [i.e., 
leases  resulting  from  sales  conducted 
after  November  28.  1995).  The  issues 
raised  below  will  help  MMS  implement 
the  Act  but  may  not  become  part  of 
future  regulations. 

/.  Common  Technical  Issues 

(1)  The  Act  sets  minimum  susp)ension 
volumes  based  on  the  water  depth  of 
leases  in  a  field  eligible  for  royalty 
relief  What  water  depth  data  should 
MMS  use  for  royalty  relief  classification 
purposes?  The  options  range  from 
prelease  MMS-determined  water  depth 
boundaries  based  on  published 
Gulfwide  bathymetric  data  to  postlease 
tract-specific  data.  Should  MMS 
determine  water  depths  for  new  and 
existing  leases  in  the  same  way? 

a.  If  you  recommend  that  MMS  use 
published  bathymetric  data,  what  are 
the  best  or  most  acceptable  data  sets 
available? 

b.  If  you  recommend  that  MMS  use 
prelease  data,  how  should  MMS  handle 
possible  inconsistencies  with  postlease 
tract-specific  water  depth  data  that  may 
become  available  on  a  block? 

c.  if  you  recommend  that  MMS  use 
postlease  data,  what  should  be  the 

.  nature  and  timing  of  the  data' 

d.  What  water  depth  on  a  block 
should  MMS  use  to  determine  the 
royalty  relief  to  be  granted,  e.g.. 
shallowest,  deepest,  average,  or  location 
of  production  facility? 

e.  How  would  MMS  and  bidders 
decide  on  the  fair  value  of  a  tract  if  the 
tract's  water  depth  isn't  specified  at  the 
time  of  sale?  How  could  MMS  assure 
the  receipt  of  fair  market  value  if  the 
royaltv  suspension  volume  could 
change  after  the  lease  award? 

(2)  Should  MMS  use  a  standard 
conversion  factor  e.g  .  British  Thermal 
Units  (BTU).  in  computing  barrels  of  oil 
equivalent  for  determining  relief 
volumes,  or  should  MMS  make  the 
calculations  on  a  case-by-case  basis? 

a.  If  you  recommend  one  or  more 
"Standard  convension  factors.  specif>'  the 

factor(s)  and  rationale  for  its/their  use. 

b.  If  you  recommend  case-by-case 
analvses,  how  should  MMS  base 
specific  decisions  and  how  should  MMS 
address  production  stream  variances 
over  time?  How  should  MMS  determine 
factors  for  new  leases  or  existing  leases 
that  have  never  produced? 

(3)  Should  MMS  consider  a  fixed  time 
period  for  evaluating  economic  viability 
of  proposals,  or  should  MMS  use 
specific  case-by-case  projections  of  the 
productive  Ufe  of  the  field?  If  you 
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racommend  a  stipulated  time  limit. 
what  should  that  limit  be  and  why? 

(4)  What  specific  criteria  should  MMS 
consider  in  determining  whether 
existing  leases  or  units  are  economically 
viabte? 

a.  Should  MMS  base  such  criteria 
upon  case-by-case  drciunstances  or 
more  generic  industry  standards? 

b.  If  you  recommend  case-by-case 
analyses,  what  publicly  available 
economic  analysis  models  might  MMS 
employ  in  maldng  such  determinations 
in  a  manner  that  would  yield  results 
acceptable  to  the  diverse  companies 
operating  leases  on  the  OCS? 

c.  If  you  recommend  industry 
standards,  identify  specific  criteria  [e.g., 
return  oUi investment,  return  on  equity, 
etc.)  and  the  basis  for  specific  levels  of 
accrotabihty. 

(5)  For  existing  leases,  the  Act  states 
that  royalty  relief  determinations  can  be 
on  a  lease  or  imit  basis.  | 

a.  How  should  MMS  treat 
appUcations  for  an  individual  lease  that 
comprises  only  a  portion  of  a  geologic 
structure  common  to  several  leases  or 
imleased  tracts? 

b.  Should  MMS  require  joint 
applications  where  such  leases  are  not 
imitized? 

c.  Should  MMS  change  its  regulations 
addressing  unitization  in  these 
circumstances? 

d.  When  a  lease  is  added  to  a  wait  that 
already  has  a  royalty  suspension,  how 
should  MMS  modify  the  approved 
royalty  relief  to  recognize  the  water 
depth,  production  projections,  and/or 
other  data  relating  to  the  added  lease? 

(6)  How  should  MMS  treat  nonlease 
costs  (e.g.,  pipelines,  shared  production 
systems,  etc.)  in  determining  economic 
viability? 

(7)  How  should  MMS  determine  gas/ 
oil  ratios  for  non-producing  leases  for 
determining  economic  viability? 
Similarly,  how  should  MMS  determine 
gas/oil  ratios  for  "new  production"  from 
producing  leases? 


U.  Existing  Deep-Water  Leases 


I 


(1)  The  Act  requires  the  Secretary  to 
define  clearly  the  information  required 
for  a  complete  application. 

a.  What  information  should  MMS 
leqidre  for  an  application  to  be 
considered  complete? 

b.  What  minimiun  amount  and  types 
of  information  do  you  think  MMS  needs 
to  make  a  determination  of  economic 
viabihty? 

c.  How  should  MMS  establish  the 
reasonableness  of  the  amoimt  and 
timing  of  projected  production,  costs, 
and  revenues? 

(2)  The  Act  states  that,  in  determining 
the  need  for  and  amount  of  royalty 


relief,  the  Secretary  must  consider  the 
increased  technological  and  financial 
risk  of  deep-water  development. 

a.  Identify  specific  "tecnnological  and 
financial  risks"  of  deep-water 
development  that  MMS  should  consider 
in  determining  economic  viability  of 
leases  or  units  addressed  by  the 
legislation. 

b.  Are  such  risks  tract-specific  or 
industry-wide? 

c.  How  do  such  risks  vary  with  water 
depth? 

a.  What  means  are  available  for 
quantifying  such  risks? 

e.  How  should  MMS  account  for  such 
risks  in  the  application  and  decision 
process? 

f.  How  should  MMS  differentiate 
between  the  "technological  and 
financial  risks"  of  non-producing  leases 
with  approved  Development  Operations 
Coordination  Documents  (DCXD)  and 
those  of  leases  without  approved 
DOCDs? 

(3)  Similarly,  the  Act  requires  the 
Secretary  to  consider  all  costs  associated 
with  exploring,  developing,  and 
producing  the  lease  when  determining 
economic  viability. 

a.  What  costs  should  be  included  and 
how  should  they  be  "considered"? 
Please  provide  the  rationale  for  your 
answer. 

b.  Should  such  costs  be  tract-specific 
or  industry-wide? 

c.  What  means  are  available  for 
quantifying  such  costs? 

d.  At  what  point  should  such  costs  be 
considered  "sunk  costs"  for  determining 
allowable  costs  in  the  application  and 
decision  process? 

(4)  For  existing  leases,  the 
suspensions  cease  when  oil  or  natural 
gas  prices  exceed  specified  ceilings. 
When  leases  produce  both  oil  and 
natural  gas  or  related  products,  and  only 
one  of  the  ceiling  prices  is  reached, 
should  the  MMS  lift  the  suspension  for 
the  entire  production  or  just  the  product 
for  which  the  price  ceiling  is  reached? 
For  tracts  offered  in  upcoming  sales, 
should  price  ceilings  affect  suspension 
volumes  in  the  same  ways  as  for 
existing  leases  and  units? 

(5)  The  Secretary  must  redetermine 
the  need  for  or  the  volume  of  relief 
when  the  lessee  applies  prior  to  the 
commencement  of  the  "new 
production"  and  a  significant  change 
occurs  in  the  factors  upon  which  the 
original  determination  was  made. 

a.  Identify  specific  factors  and  what 
should  constitute  "significant"  changes 
that  would  require  reconsideration  of 
the  original  determination  the  Secretary 
made. 

b.  Should  MMS  establish  a  limit  on 
the  number  of  redetermination 


applications  or  a  minimiun  time 
stipulation  between  redeterminations? 

c.  Are  there  any  circumstances  in 
which  the  Secretary  should  redetermine 
the  suspension  voliune  without  an 
applicant's  request? 

(6)  The  second  part  of  the  definition 
of  new  production  includes  any 
production  resulting  fi-om  lease 
activities  pursuant  to  a  supplement  to 
an  approved  DOCD  that  would  "expand 
production  significantly  beyond  the 
level  anticipated"  in  a  prior  approved 
DOCD. 

a.  How  should  MMS  determine  the 
amoimt  of  "any  production  .  .  .  that 
would  expand  production  significantly 
beyond  the  level  anticipated"  in  the 
prior  DOCD? 

b.  Should  MMS  make  this 
determination  on  anticipated  reserves  or 
production  levels? 

c.  How  should  MMS  determine  the 
"start  date"  for  "new  production"  from 
this  category  of  existing  leases? 

d.  How  should  MMS  quantify  the 
level  of  "significant"  expanded 
production  for  purposes  of  royalty  relief 
determinations  for  this  category  of 
leases?  Assuming  MMS  grants  royalty 
relief,  how  should  MMS  allocate 
production  between  the  baseline 
production  level  and  the  "expanded" 
production  level? 

e.  What  costs,  if  any,  incurred  prior  to 
November  28, 1995,  or  prior  to  the  date 
of  an  application  for  royalty  relief, 
should  MMS  include  in  determining 
economic  viability? 

f.  How  should  MMS  consider 
production  quantities  and  revenues  for 
past  production? 

g.  For  leases  with  approved  DOCD's, 
how  should  MMS  determine  the  "level 
of  anticipated  production"  if  not 
specifically  stated  in  the  DOCD?  Should 
MMS  make  this  determination  on 
anticipated  reserves  or  production 
levels  (e.g.,  barrels  of  oil  per  day,  annual 
production,  etc.)? 

h.  Should  MMS  require  that  all  future 
DOCD's  include  the  level  of  anticipated 
production? 

///.  New  Leases  Issued  as  the  Result  of 
Lease  Sales  Conducted  After  November 
28.  1995 

Provisions  included  in  the  legislation 
require  that  MMS  employ  a  bidding 
system  for  any  lease  sale  within  five 
years  of  November  28, 1995,  which 
provides  for  suspensions  of  royalty 
payments  in  water  depths  of  200  meters 
or  greater  for  stipulated  minimum 
volumes  of  production.  The  suspension 
volumes  in  section  304  of  the  Act  were 
based  on  MMS  analyses  of  fields  at 
various  water  depths,  consistent  with 
the  way  in  which  investment  decisions 


on  deep  water  development  projects  are 
made. 

(1)  The  provisions  of  the  Act  dealing 
with  existing  leases  allow  the  Secretary 
to  grant  suspensions  on  an  individual 
lease  or  unit  basis.  However,  section  304 
of  the  Act  (Lease  Sales)  refers  to  "tracts" 
and  "leases"  (plural).  How  should  MMS 

.  apply  the  royalty  suspension  volumes  to 
tracts  offered  for  sale? 

(2)  Is  there  any  basis  for  MMS  to  offer 
suspension  volumes  larger  than  the 
minimums  specified  in  the  Act? 

Dated:  February  20, 1996. 
Bob  Armstrong, 

Assistant  Secretary  for  Land  and  Minerals 

Management. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Chapter  I 
[CGD  85-080] 
RIN2115-AC22 

Small  Passenger  Vessel  Inspection 
and  Certification 

agency:  Coast  Guard,  IXDT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  On  January  10. 1996,  the 
Coast  Guard  published  on  Interim  Final 
Rule  (IFR)  containing  a  complete 
revision  to  the  regulations  governing 
small  passenger  vessels.  As  discussed 
below,  the  Coast  Guard  will  hold  four 
public  meetings  on  the  dates  and  at  the 
locations  specified  below  in  order  to 
give  the  pubUc  an  opportunity  for  oral 
presentations. 

DATES:  The  meetings  will  be  held  on  the 
following  dates  from  10:00  a.m.  to  4:00 
p.m.: 

— March  19, 1996;  St.  Louis,  Missouri. 
—April  10,  1996;  Oakland,  California. 
—April  23,  1996;  Mobile  Alabama. 
—April  30,  1996;  New  Haven. 
Connecticut. 

ADDRESSES:  The  meetings  will  be  held 

on  the  dates  and  at  the  locations 

identified  below: 

— St.  Louis,  Missouri,  Tuesday,  March 
19, 1996.  Robert  A.  Young  Federal 
Building,  Second  Floor  Auditorium, 
1222  Spruce  St.,  St.  Louis,  MO  63103. 
Telephone  No.  (314)  539-3091. 

— Oakland,  Cahfomia;  Wednesday, 
April  10, 1996.  Oakland  Federal 
Building,  Third  Floor  Conference 
Center,  1301  Clay  Street,  Oakland,  CA 
94612.  Telephone  No.  (510)  238- 
4800. 


— Mobile,  Alabama;  Tuesday,  April  23, 
1996.  Mobile  Civic  Center,  Meeting 
Room  16,  401  Civic  Center  Drive, 
Mobile  AL  36602.  Telephone  No. 
(334)  434-7261. 
— New  Haven,  Connecticut;  Tuesday, 
April  30,  1996.  Navy/Marine  Corps 
Reserve  Center,  Classroom  #4,  30 
Woodward  Ave,  New  Haven,  CT 
06512.  Telephone  No.  (203)  467- 
5322. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Eric  Christensen,  Project  Manager, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection,  (G-MOS-2). 
phone  (202)  267-1181,  telefax  (202) 
267-4570. 

SUPPLEMENTARY  INFORMATION:  The  IFR 
published  on  January  10, 1996,  was  in 
response  to  numerous  comments 
received  to  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  [54  FR  4412]  on 
January  30,  1989,  and  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM)  published  in  the  Federal 
Register  [59  FR  1994]  on  January- 13, 
1994.  The  IFR  stated  that  the  Coast 
Guard  planned  to  hold  at  least  one 
public  meeting  on  this  rulemaking,  in 
addition  to  receiving  written  comments, 
and  solicited  recommendations  for  dates 
and  meeting  sites.  In  response  to  the 
public  comments  received,  the  Coast 
Guard  will  hold  a  total  of  four  public 
meetings. 

In  the  preamble  of  the  IFR  (page  882). 
the  Coast  Guard  solicited  public 
comment  on  several  requirements 
established  in  the  IFR.  Specifically,  the 
Coast  Guard  would  like  more  input  on 
the  following  parts  of  46  CFR: 
— Part  179:  Construction  equivalency  for 

wooden  hull  vessels,  p.  971. 
—Sections  119.530  and  182.530:  Spaces 
requiring  a  bilge  high  level  alann,  pp. 
927  and  995. 
—Sections  122.420  and  185.420: 
Documentation  of  crew  training,  pp. 
938  and  1007-1008. 
—Sections  122.520  and  185.520: 
Documentation  of  abandon  ship  and 
man  overboard  drills  and  training,  pp. 
940-941  and  1009-1010. 
—Sections  122.524  and  185.524: 
Documentation  of  fire  fighting  drills 
and  training,  pp.  941  and  1010. 
—Sections  122.728  and  185.728: 
Documentation  of  EPIRB  testing,  pp. 
943  and  1012. 

In  addition,  the  Coast  Guard  is 
soliciting  input  on  open  hatch 
protection  and  non-skid  surfaces  for 
stairways  discussed  in  the  preamble 
under  §§  116.900  and  177.900  "Guards 
for  exposed  hazards",  p.  875. 

Attendance  is  open  to  the  public. 
With  advanced  notice,  and  as  time 


permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  prior  to.  during,  or 
after  the  meeting.  If  time  permits,  the 
Coast  Guard  intends  to  hold  a  question 
and  answer  period  following  the  oral 
presentations.  As  stated  in  the  IFR  (page 
864),  the  Coast  Guard  will  receive 
written  comments  through  June  10. 
1996. 

Dated;  February  15.  1996. 
Joseph  J.  Angelo, 

Director  for  Standards.  Office  of  Marine 

Safety,  Security  and  En\ironmental 

Protection. 

IFR  Doc.  96-389.T  Filed  2-22-96:  8  45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CO  Docket  No.  95-185;  CO  Docket  No.  94- 
54}  FCC  96-61] 

Interconnection  Between  Local 
Exchange  Carriers  and  Commercial 
Mot)lle  Radio  Service  Providers  and 
Equal  Access  and  Interconnection 
Obligation  Pertaining  to  Commercial 
Mobile  Radio-Service  Providers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Supplemental  Notice  of 
Proposed  Rulemakmg. 

SUMMARY:  In  this  Supplemental  Notice 
of  Proposed  Rulemaking,  the 
Commission  requests  comments  on  the 
implications  of  the  Telecommunications 
Act  of  1996  on  the  proposals  and  topics 
for  comment  regarding  interconnection 
between  local  exchange  carriers  and 
commercial  mobile  radio  ser\ice 
providers  as  identified  in  the  Notice  of 
Proposed  Rulemaking  [Notice],  CC 
Docket  Nos.  95-185  and  94-54.  61  FR 
03644  (Feb.  1.  1996).  The  Commission 
requests  the  parties  to  address  the  extent 
to  which  the  recent  legislation  may 
affect  the  jurisdictional  discussion  in 
the  Notice.  The  intended  effect  of  the 
Commission's  action  is  tu  receive  input 
on  the  implications  of  the 
Telecommunications  Act  of  1996  on 
these  issues. 

DATES:  Comments  are  due  on  or  before 
March  4.  1996,  reply  comments  are  due 
on  or  before  March  25.  1996. 


UMI 


6962 


Federal  Register  /  Vol.  61,  No.  37  /  Friday,  February  23,  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  37  /  Friday,  February  23.  1996  /  Proposed  Rules 


6963 


ADDRESSES:  Federal  Conununications 
Commission,  1919  M  Street,  N.W., 
Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Coltharp,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0600. 

SUPPLBttNTARY  INFORMATION:  This 
Supplemental  Notice  of  Proposed  Rule 
Making  in  CC  Docket  Nos.  95-185  and 
94-54.  adopted  February  16, 1996,  and 
released  February  16, 1996,  is  available 
for  inspection  and  copying  during 
normal  business  hoxirs  in  the  FCC 
Reference  Center,  Room  230, 1919  M 
Street,  N.W.,Washington,  D.C.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Sjmopsis  of  Supplemental  Notice  of 
Proposed  Rulemaking 

The  Commission  released  the  Notice, 
Interconnection  Between  Local 
Exchange  Carriers  and  Commercial 
Mobile  Radio  Service  Providers  and 
Equal.  Access  and  Interconnection 
Obligation  Pertaining  to  Commercial 
Mobile  Radio  Service  Providers,  Notice 
of  Proposed  Rulemaking,  CC  Docket 
Nos.  95-185,  94-54,  FCC  95-505,  61  FR 
03644  (Feb.  1. 1996)  [Notice],  on 
January  11, 1996,  prior  to  the  enactment 
of  the  Telecommimications  Act  of  1996, 
Pubhc  Law  No.  104-104, 110  Stat.  56 
(1996).  Since  the  release  of  the  Notice, 
interested  parties  have  requested  the 
Commission  to  extend^the  dates  for 
filing  comments  and  reply  comments.  In 
light  of  these  events,  the  Commission 
asks  for  additional  comment  in  this 
proceeding  and  revises  the  pleading 
cycle  accordingly. 

2.  The  National  Association  of 
Regulatory  Utility  Commissioners 
("NARUC")  and  GTE  Service 
'Corporation  ("GTE")  have  filed  motions 
to  extend  the  dates  that  initial  and  reply 
comments  are  due  in  the  above- 
referenced  dockets.  Specifically, 
NARUC  requests  that  the  date  that 
initial  comments  are  due  be  extended 
four  (4)  days  from  February  26, 1996  to 
March  1, 1996  and  the  date  reply 
comments  are  due  be  extended  from 
March  12, 1996  to  March  24, 1996.  GTE 
requests  that  the  dates  for  filing  initial 
and  reply  comments  be  extended  one 
month  to  March  26, 1996  and  April  26, 
1996,  respectively.  The  Cellular 
Telecommimications  Industry 
Association  ("CTIA")  has  filed  a 
response  opposing  GTE's  request,  but 
not  opposing  NARUC's  request. 
Ameritech  Gyrating  Companies 


("Ameritech")  filed  comments  in 
support  of  GTE's  motion. 

3.  NARUC  states  that  the  present 
deadline  of  February  26, 1996  for  filing 
initial  comments  falls  two  days  before 
the  conclusion  of  its  previously 
scheduled  winter  meeting.  NARUC 
states  it  was  planning  to  use  its  winter 
meeting  to  reach  a  consensus  on  the 
issues  raised  in  these  dockets.  With 
respect  to  the  date  for  filing  reply 
comments,  NARUC  states  that  the 
deadline  does  not  give  its  members 
sufficient  time  to  review  initial 
comments  and  formulate  a  response. 
NARUC  notes  that  it  frequently  takes  a 
week  for  some  of  its  western  members 
to  receive  copies  of  comments,  and  that 
many  of  its  state  commission  members 
have  procedural  rules  requiring  several 
days  notice  for  approval  of  pleadings 
before  they  can  be  filed. 

4.  GTE  argues  that  due  to  the 
complexity  of  the  issues  raised  in  these 
dockets  it  needs  more  time  to 
adequately  address  these  issues.  GTE 
also  asserts  that  it  needs  additional  time 
to  respond  in  light  of  the  recently 
enacted  Telecommunications  Act  of 
1996.  GTE  requests  a  30  day  extension 
of  each  of  the  filing  deadlines. 

5.  CTIA  states  that  GTE's  request 
would  significantly  delay  the  timely 
resolution  of  the  issues  raised  in  these 
dockets.  Ameritech  contends  that  it 
needs  additional  time  to  review  the  new 
legislation  and  it  also  states  that  it  is  in 
the  process  of  negotiating  several 
interconnection  agreements  which  will 
be  relevant  to  the  Commission's 
analyses. 

6.  The  Commission  agrees  with  GTE 
and  Ameritech  that  the 
Telecommunications  Act  of  1996  may 
have  an  impact  on  this  proceeding  and 
should  be  considered  by  parties 
formulating  their  comments  and  reply 
comments.  Therefore,  the  Commission 
is  issuing  this  Supplemental  Notice  of 
Proposed  Rulemaking  to  seek  comments 
on  the  implications  of  the 
Telecommunications  Act  of  1996  on  the 
Commission's  proposals  and  topics  for 
comment  regarding  interconnection 
between  local  exchange  carriers  and 
commercial  mobile  radio  service 
providers  as  identified  and  outlined  in 
the  Notice.  The  Commission  requests 
the  commenters  to  particularly  address 
the  extent  to  which  the  recent 
legislation  may  affect  the  jurisdictional 
discussion  in  the  Notice. 

7.  The  deadlines  for  the  filing  of  all 
comments  and  reply  comments  in  this 
proceeding  are  revised.  The 
Commission  recognizes  that  NARUC  is 
attempting  to  overcome  concrete  timing 
problems  beyond  its  own  control  and 
that  granting  an  extension  permits 


NARUC  to  develop  a  consensus  position 
and  ensures  that  each  of  its  members 
has  a  chance  to  actively  participate  in 
these  proceedings.  The  Commission 
believes  that  the  extension  will  provide 
commenters  adequate  time  to  consider 
the  additional  questions  and  to  prepare 
comments  in  light  of  the  new 
legislation.  GTE,  however,  has  not 
presented  a  sufficient  justification  for 
extending  by  30  days  each  of  the  filing 
deadlines.  Granting  its  motion  would 
jeopardize  the  timely  resolution  of  the 
issues  raised  in  these  dockets. 
Accordingly,  initial  comments  will  be 
due  on  March  4, 1996  and  reply 
comments  will  be  due  on  March  25, 
1996. 

8.  Comments  and  reply  comments 
should  be  captioned  in  CC  Docket  No. 
95-185  only.  Pursuant  to  applicable 
procedures  set  forth  in  Sections  1.415 
and  1.419  of  the  Commission's  rules.  47 
CFR  §§  1.415, 1.419,  interested  parties 
may  file  comments  on  or  before  March 
4, 1996,  and  reply  comments  on  or 
before  March  25, 1996.  To  file  formally 
in  this  proceeding,  parties  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  For  each 
Commissioner  to  receive  a  personal 
copy  of  the  comments,  parties  must  file 
an  original  and  nine  copies.  Comments 
and  reply  comments  should  be  sent  to 
Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  222,  Washington, 
D.C.  20554.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Lac,  2100  M  Street,  N.W., 
Suite  140,  Washington,  D.C.  20037. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  1919  M  Street,  N.W., 
Room  239,  Washington,  D.C.  20554. 

Ex  Parte  Rules — Non-Restricted 
Proceeding 

This  is  a  non-restricted  notice.^  and 
comment  rulemaking  proceeding.  £x 
parte  presentations  are  permitted, 
except  during  the  Simshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
47  CFR  §§  1.1202, 1.1203, 1.1206. 

Ordering  Clauses 

It  is  ordered  that,  pursuant  to  Sections 
1,  4,  201-205,  215,  218,  220.  303(r)  and 
332  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  §§  151, 154,  201- 
205,  215,  218,  220,  303(r)  and  332,  and 
the  Telecommunications  Act  of  1996, 
Pub.  L.  No.  104-104, 110  Stat.  56  (1996), 


an  order  and  supplemental  notice  of 
proposed  rulemaking  is  hereby  adopted. 

It  is  further  ordered  that,  the  motions 
for  extension  of  time  filed  by  NARUC 
and  GTE  are  granted  to  the  extent 
described  herein  and  otherwise  denied. 

It  is  further  ordered,  that  comments  in 
CC  Docket  No.  95-185  will  be  due 
March  4, 1996  and  reply  comments  will 
be  due  March  25, 1996. 

List  of  Subjects  in  47  CFR  Part  1 

Commimications  common  carriers. 
Federal  Conununications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  9e-4182  Filed  2-22-96:  8:45  am) 
MLUNQ  CODE  C712-01-4> 


47  CFR  Part  20 

[CC  Docket  No.  94-102,  DA  96-198] 

Compatibility  of  Wireless  Services 
With  Enhanced  911 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  seeks 
additional  comment  in  wireless 
Enhanced  911  (E911)  rulemaking 
proceeding.  On  February  13,  1996,  the 
Cellular  Telecommunications  Industry 
Association  (CTIA)  and  three  principal 
pubUc  safety  organizations — National 
Emergency  Number  Association 
(NEN  A),  Association  of  Public-Safety 
Communications  Officials  (APCO),  and 
National  Association  of  State  Nine  One 
One  Administrators  (NASNA) — jointly 
filed  a  Consensus  Agreement  as  an  ex 
parte  presentation,  urging  the 
Commission  to  adopt  their  agreement  in 
this  proceeding.  Additional  comment  is 
sou^t  to  assist  the  Commission  in 
determining  whether  to  adopt  the 
Consensus  Agreement,  in  whole  or  in 
part.  The  effect  of  adopting  the 
Consensus  Agreement  would  be  to  bring 
the  timely  deployment  of  E911  services 
to  wireless  customers,  in  two  phases, 
within  five  years  after  adoption  of  final 
rules. 

DATES:  Comments  must  be  filed  on  or 
before  March  4,  1996  and  reply 
comments  must  be  filed  on  or  before 
March  11,  1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Won 
Kim,  Policy  Division,  Wireless 
Telecommimications  Bureau,  (202)  418- 
1310. 


SUPPLEMENTARY  INFORMATION: 

February  16, 1996. 

Additional  Comment  Sought: 
Commission  Seeks  Additional 
Comment  in  Wireless  Enhanced  911 
Rulemaking  Proceeding  Regarding 
"Consensus  Agreement"  Between 
Wireless  Industry  Representatives  and 
Public  Safiety  Groups 

[CC  Docket  No.  94-102] 

Comments  Due:  March  4, 1996. 
Replies  Due:  March  11,  1996. 

On  February  13, 1996.  the  Cellular 
Telecommunications  Industry 
Association  (CTIA)  and  three  principal 
public  safety  organizations — National 
Emergency  Number  Association 
(NENA),  Association  of  Public-Safety 
Communications  Officials  (APCO),  and 
National  Association  of  State  Nine  One 
One  Administrators  (NASNA)— jointly 
filed  an  ex  parte  presentation  titled 
"Public  Safety-Wireless  Industry 
Consensus:  Wireless  Compatibility 
Issues,  CC  Docket  94-102,"  urging  the 
Commission  to  adopt  their  agreement  in 
this  proceeding.'  The  full  text  of  the 
.  Consensus  Agreement  (including 
exhibits),  the  NPRM,^  comments,  and 
reply  comments  are  available  for 
inspection  and  duplication  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Federal 
Communications  Commission.  1919  M 
Street.  N.W..  Room  239,  Washington, 
D.C.  20554.  Copies  may  also  be  obtained 
from  International  Transcription 
Service,  Inc.  (ITS).  2100  M  Street,  N.W.. 
Suite  140,  Washington.  D.C.  20037. 
(202) 857-3800. 

Pursuant  to  Section  1.415(d)  of  the 
Commission's  Rules.  47  CFR  §  1.415(d), 
the  Commission  seeks  additional 
comment  in  wireless  Enhanced  911 
(E911)  rulemaking  proceeding. 
Specifically,  the  Commission  seeks 
comment  on  the  Consensus  Agreement 
filed  by  wireless  industry 
representatives  and  public  safety 
groups.  In  the  NPRM,  the  Commission 
proposed  to  adopt  rules  requiring,  inter 
alia,  that  Conunercial  Mobile  Radio 
Service  (CMRS)  providers  of  real  time 
voice  services  offer  E911  access  and 
features  to  mobile  radio  callers  in  three 
phases  within  five  years  after  adoption 
of  final  rules.  Comments  on  the  NPRM 
were  filed  on  January  9,  1995,  and  reply 


•  "Public  Safetv-Wireless  Industn,  Consensus; 
Wireless  Cotnpat'ibililv  Issues,  CC  Docket  94-102." 
filed  by  CTIA.  NENA,  APCO,  and  NASNA  on 
February  13,  1996  ("Consensus  Agreement"). 

2  See  Revision  of  the  Commissions  Rules  to 
Ensure  Compatibility  with  Enhanced  911 
Emergency  Calling  Systems,  CC  Docket  No.  94-102. 
Notice  of  Proposed  Rulemaking.  59  Fed.  Reg  54B78 
(1994)  ("NPRM"). 


comments  were  filed  on  March  17. 
1995.  Although  the  comments 
supported  the  Commission's  broad  goal 
to  require  wireless  compatibility  with 
E911 .  the  views  of  wireless  service 
industry  and  public  safety  organizations 
differed,  inter  alia,  regarding  the 
proposed  phase-in  schedules  for  various 
E911  features.  In  order  to  address  these 
differences,  CTIA  and  public  safety 
organizations  initiated  negotiations 
regarding  wireless  compatibility  issues 
and  related  matters.  The  Consensus 
Agreement  outlines  the  consensus 
reached  on  issues  regarding  wireless 
compatibility  with  E911  systems  as  a 
result  of  these  negotiations. 

Additional  comment  is  sought  to 
assist  the  Commission  in  determining 
whether  to  adopt  the  Consensus 
Agreement,  in  whole  or  in  part.  The 
Consensus  Agreement  proposes  a  two- 
step  implenjentation  schedule  for  E911. 
In  Phase  I.  within  twelve  or  eighteen 
months  after  the  adoption  of  the  Order, 
the  Agreement  proposes 
implementation  of  cell  site  information, 
calling  party  automatic  number 
identification  (ANI).  911  availability 
from  any  service  initialized  mobile 
radio  handset,  911  access  for  speech  and 
hearing-impaired  callers  using  text 
telephone  (TTY)  devices,  and  call-back 
capability.  Under  Phase  II.  within  five 
years  after  the  adoption  of  the  Order,  the 
Agreement  proposes  to  require 
achievement  of  automatic  location  of 
wireless  callers  within  125  meters 
(derived  using  root  mean  square 
calculations).  In  addition,  the 
Consensus  Agreement  requests  the 
Commission:  (1)  to  declare  that  state 
and  local  911  fees  and  taxes  arc  not 
barred  as  a  matter  of  law  and  that  such 
fees  and  taxes  should  not  discriminate 
between  wireline  and  wireless  carriers, 
and  (2)  to  resolve  carrier  and  public 
safety  legal  liability  issues.  The 
Consensus  Agreement  also  suggests 
consumer  education  rather  than 
equipment  labeling  to  inform  customers 
regarding  wireless  compatibility  with 
£911  features.  Commenters  are  invited 
to  address  any  legal,  factual,  and  policy 
issues  associated  with  the  request  to 
adopt  the  Consensus  .Agreement. 

Comments  on  these  additional  issues 
must  be  filed  no  later  than  March  4. 
1996.  Reply  comments  must  be  filed  by 
March  11,  1996.  All  r.omments  should 
be  filed  with  the  Office  of  the  Secretary , 
Federal  Communications  Commission. 
1919  M  Street,  N.W..  Room  222. 
Washington,  DC  20554,  referencing  CC 
Docket  No.  94-J02  and  the  Consensus 
.Agreement.  Filings  should  be 
accompanied  by  proof  of  ser\  ice  upon 
the  parties  in  this  proceeding.  The  list 
of  the  parties  may  be  obtained  from  the 


UMI 
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OfBce  of  the  Secretary  by  referencing  CC 
Docket  No.  94-102. 

For  further  information,  contact  Won 
Kim  at  (202)  418-1310,  Wireless 
Telecommunications  Bureau,  Policy 
Division. 

Federal  Communications  Commission. 
WnilittBF.Caton. 

Acting  Secretary.  ' 

[FR  Doc  96-(229  Filed  2-22-96;  8:45  am] 
i  oooc  sn>-oi-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIito  Service 

50  CFR  Part  17  | 

RIN  1018-AD20 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Special  Rule  for 
the  Conssrvatlon  of  the  Northern 
Spotted  0«ri  on  Non-Federal  Lands 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Alternatives 
Analysis  for  the  Proposed  Special  Rule 
for  the  Conservation  of  the  Northern 
Spotted  Owl  on  Non-Federal  Lands  and 
&rtension  of  Public  Comment  Period  on 
the  Proposed  Special  Rule. 

SUMMARY:  The  Service  has  prepared  a 
Draft  Environmental  Alternatives 
Analysis  (EAA)  for  the  proposed  special 
rule  for  the  conservation  of  the  northern 
spotted  owl  on  non-Federal  lands  in 
California  and  Washington.  The 
proposed  special  rule  was  published  in 
the  Federal  Register  on  February  17, 
1995  (60  FR,  No.  33.  Page  9484).  The 
implementing  regulations  for  threatened 
wildlife  generally  incorporate  the 
prohibitions  of  Section  9  of  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended,  for  endangered  wildhfe, 
except  when  a  "special  rule" 
promulgated  piusuant  to  Section  4(d)  of 
the  Act  has  been  issued  with  respect  to 
a  particular  threatened  species.  At  the 
time  the  northern  spotted  owl,  Strix 
occidentalis  caurina,  (spotted  owl)  was 
hsted  as  a  threatened  species  in  1990, 
the  Fish  and  Wildlife  Service  (Service) 
did  not  promulgate  a  special  Section 
4(d)  rule  and,  therefore,  all  of  the 
Section  9  prohibitions,  including  the 
"take"  prohibitions,  became  applicable 
to  the  species.  Subsequent  to  the  listing 
of  the  spotted  owl,  a  Federal  Late- 
Successional  and  Old-groy^  (LSOG) 
forest  management  strategy  (Plan)  was 
developed  and  then  formally  adopted 
on  April  13, 1994,  in  a  Record  of 
Decision  (ROD)  that  amended  land 


management  plans  for  Federal  forests  in 
northern  California,  Oregon,  and 
Washington.  Although  this  proposed 
rule  refers  to  the  Federal  LSOG  forest 
strategy  as  the  "Forest  Plan",  it  is  noted 
that  the  strategy  is  not  a  stand-alone 
management  plan  but  rather  effected  a 
series  of  amendments  to  Forest  Service 
and  Bureau  of  L.and  Management 
planning  docimients.  In  recognition  of 
the  significant  contribution  the  Plan 
does  make  toward  spotted  owl 
consen.ation  and  management,  the 
Service  proposed  a  special  rule, 
pursuant  to  Section  4(d)  of  the  Act,  to 
replace  the  blanket  prohibition  against 
incidental  take  of  spotted  owls  with  a 
narrower,  more  tailor-made  set  of 
standards  that  reduce  prohibitions 
applicable  to  timber  harvest  and  related 
activities  on  specified  non-Federal 
forest  lands  in  Washington  and 
CaUfomia. 

The  Service  seeks  comments  from  the 
interested  public,  agencies,  and  interest 
groups  on  the  Draft  EAA  and  for  its 
proposed  4(d)  rule.  The  comment  period 
for  the  proposed  rule  has  been  extended 
repeatedly  since  the  proposed  rule's 
publication  in  February  of  1995,  and 
will  be  extended  one  more  time  to 
coincide  with  the  end  of  the  public 
comment  period  on  the  Draft  EAA. 
DATES:  Comments  fi-om  all  interested 
parties  must  be  received  by  April  8, 
1996. 

ADDRESSES:  Comments  and  materials 
concerning  this  Draft  Environmental 
Alternatives  Analysis  and  the  proposed 
rule  should  be  sent  to  Mr.  Michael  J. 
Spear,  Regional  Director,  Region  1,  U.S. 
Fish  and  Wildhfe  Service,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181. 
The  complete  file  for  this  proposed  rule 
will  be  available  for  public  inspection, 
by  appointment  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Technical  Support  for 
Forest  Resources,  333  S.W.  1st  Avenue, 
4th  Floor,  Portland.  Oregon  97204,  (503/ 
326-6218). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curt  Smitch,  Assistant  Regional 
Director,  Region  1,  U.S.  Fish  and 
Wildlife  Service,  3704  Griffin  Lane  S.E., 
Suite  102,  Olympia,  Washington  98501, 
(206/534-9330);  or  Ron  Crete,  Office  of 
Technical  Support  for  Forest  Resources, 
333  S.W.  1st  Avenue,  Portland,  Oregon 
97232-4181,  (503/326-6218). 
SUPPLEMENTARY  INFORMATION:  The 
Service  has  prepared  a  draft  document 
called  an  Environmental  Alternatives 
Analysis  (EAA)  that  describes  and 
analyzes  the  potential  environmental 
effects  of  the  proposed  special  rule  and 
six  alternatives  for  the  conservation  of 
the  northern  spotted  owl  on  non-Federal 


lands  in  Washington  and  California. 
Each  alternative  would  revise  to  varying 
degrees  the  Federal  prohibitions  and 
exceptions  regarding  the  incidental  take 
of  spotted  owls  on  non-Federal  lands  in 
California  and  Washington.  The 
proposed  rule,  analyzed  in  the  Draft 
EAA  as  Alternative  3,  was  pubUshed  in 
the  Federal  Register  on  February  17, 
1995  (60  FR,  No.  33,  Page  9484).  The 
new  docimient  was  prepared  as  a  draft 
EAA  rather  than  as  a  draft 
Environmental  Impact  Statement  (EIS) 
because  in  the  1995  Rescissions  Act 
signed  in  July  of  1995,  Congress 
specifically  exempted  the  Service  from 
preparing  an  EIS  under  the  National 
Environmental  Policy  Act  (NEPA)  for 
this  action.  While  not  subject  to  the 
provisions  of  NEPA  as  a  matter  of  law, 
the  Draft  EAA  nevertheless  follows  the 
same  general  format  and  addresses  the 
same  range  of  issues  as  is  generally 
found  in  a  draft  EIS. 

The  Service  beUeves  that  it  is 
important  to  seek  public  comment  on 
the  environmental  analysis  it  has 
conducted  on  the  various  alternative 
approaches  to  this  proposed  action, 
liierefore,  a  45-day  comment  period  is 
provided. 

The  implementing  regulations  for 
threatened  wildlife  generally 
incorporate  the  prohibitions  of  Section 
9  of  the  Endangered  Species  Act  (Act) 
of  1973,  as  amended,  for  endangered 
wildhfe,  except  when  a  "special  rule" 
promulgated  pursuant  to  Section  4(d)  of 
the  Act  has  been  issued  with  respect  to 
a  particular  threatened  species.  When 
the  northern  spotted  owl,  Strix 
occidentalis  caurina,  (spotted  owl)  was 
listed  as  a  threatened  species  in  1990, 
the  Fish  and  Wildlife  Service  (Service) 
did  not  promulgate  a  special  4(d)  rule. 
Therefore,  all  of  the  Section  9 
prohibitions  for  endangered  species 
were  made  applicable  to  the  spotted  owl 
throughout  its  range,  including  the 
prohibitions  against  "take"  that  apply  to 
endangered  species  under  the  Act. 

Subsequent  to  the  Usting  of  the 
spotted  owl,  a  new  Federal  forest 
management  strategy  was  developed 
and  proposed  by  the  Forest  Ecosystem 
Management  Assessment  Team 
(FEMAT),  which  was  established  by 
President  CUnton  following  the  April  2, 
1993,  Forest  Conference,  in  Portland, 
Oregon.  FEMAT  outlined  those  options 
in  the  report,  Forest  Ecosystem 
Management:  An  Ecological,  Economic,  . 
and  Social  Assessment,  which  drew 
heavily  upon  previous  scientific  studies 
conducted  on  the  northern  spotted  owl. 
On  July  1, 1993,  the  President  identified 
"Option  9"  in  the  FEMAT  Report  as  the 
preferred  alternative  for  managing 


Federal  LSOG  forests  in  northern 
California,  Oregon,  and  Washington. 

The  Final  Supplemental 
Environmental  Impact  Statement  on 
FEMAT  was  completed  in  February 
1994,  and  the  Record  of  Decision  was 
signed  on  April  13, 1994.  This  process 
culminated  in  the  formal  administrative 
adoption  of  Alternative  9  as  the 
President's  Forest  Plan.  This  Plan  was 
viewed  as  providing  a  firm  foundation 
for  the  conservation  needs  of  the  spotted 
owl,  especially  in  light  of  the  net 
addition  of  approximately  600,000  acres 
of  Federal  forest  lands  to  protected 
reserve  status  between  its  original 
formulation  in  the  FEMAT  Report  and 
the  Record  of  Decision. 

Despite  enhanced  owl  protection 
imder  the  final  Forest  Plan,  however, 
the  Service  believed  that  some 
supplemental  support  from  non-Federal 
forest  lands  remained  necessary  and 
advisable  for  owl  conservation  in 
certain  parts  of  the  range  of  the  owl. 

The  Service  published  a  Notice  of 
Intent  (NOI)  in  the  Federal  Register  (58 
FR,  Page  69132)  on  December  29,  1993. 
to  issue  a  4(d)  rule  on  the  spotted  owl, 
and  sent  out  a  mailer  advising  the 
public  of  its  intention  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposal.  In  response,  the  Service 
received  and  evaluated  more  than  8,500 
pubhc  comments.  Taking  these 
comments  into  consideration,  and  based 
upon  additional  analyses,  the  Service 
subsequently  proposed  a  special  rule 
that  would  reduce  the  prohibition 
against  incidental  take  of  spotted  owls 
in  the  course  of  timber  harvest  and 
related  activities  on  specified  non- 
Federal  forest  lands  in  Washington  and 
CaUfomia. 

The  Service  did  not  include  Oregon 
within  the  geographic  scope  of  the 
proposed  special  rule  at  the  request  of 
the  Oregon  Congressional  delegation. 
The  Service  was  asked  to  wait  for  state 
officials  and  private  landowners  to 
develop  an  alternative  owl  conservation 
strategy  for  the  state.  By  excluding 
Oregon  altogether  ft'om  the  proposed 
special  rule,  the  Service  retained  for 
Oregon  the  original  level  of  protection 
against  take  for  the  owl  established 
when  the  species  was  listed  on  June  26, 
1990. 

Although  the  release  of  this  Draft  EAA 
represents  another  important  milestone 
in  the  development  of  a  4(d)  rule  for  the 
northern  spotted  owl,  the  Service  wants 
to  reiterate  that  the  ability  to  finalize 
such  a  rule,  providing  relief  to  non- 
Federal  landowners,  is  directly 
dependent  upon  the  continued  strength 


of  the  President's  Forest  Plan,  as  well  as 
the  continued  viability  of  the 
assumptions  underlying  that  Plan. 
Should  litigation  or  legislative 
enactments  ultimately  nuUif)'  key 
elements  of  the  Forest  Plan,  the  Service 
would  have  to  reassess  its  ability  to 
finalize  anv  4(d)  rule. 

The  Draft  EAA  is  being  mailed  to  all 
persons  who  previously  requested  a 
copy.  A  35  page  Executive  Summary 
also  is  available  by  calUng  (503)  326- 
6218.  The  document,  including  all 
maps,  tables,  charts,  and  graphs,  is 
available  on  the  Internet's  World  Wide 
Web  at  http://\vww. rl.fws.gov/4deaa/ 
welcome.html. 

Dated:  Februan- 15,  1996. 
Michael ).  Spear, 

Regional  Director.  U.S.  Fish  and  Wildlife 
SeA'/ce.  Region  I,  Portland.  Oregon. 
|FR  Doc.  96-4116  Filed  2-22-96:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

P.D.  021496A] 

Caribbean  Fishery  Management 
Council;  Public  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearing;  request  for 

comments. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  will 
convene  one  public  hearing  on 
alternatives  for  closed  areas  to  protect 
spawning  aggregations  of  red  hind  in  an 
area  off  Mayaguez,  PR. 
DATES:  Written  comments  will  be 
accepted  on  or  before  March  15.  1996. 
The  public  hearing  will  be  on  March  7, 
1996.  from  7  p.m.  to  10  p.m. 
ADDRESSES:  \Vritten  comments  should 
be  sent  to  and  copies  of  the  do(  ument 
with  the  alternatives  to  be  considered 
are  available  from  Miguel  A.  Rolon, 
Executive  Director,  Caribbean  Fishery 
Management  Council,  268  Muhoz 
Rivera  Ave.,  Suite  1108,  San  Juan,  PR 
00918.  The  hearing  will  be  held  at  the 
Joyuda  Plaza  Hotel.  Cabo  Rojo,  PR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Rolon,  (809)  766-5926;  Fax 
(809)  766  6239. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Council  will  be  holding  a  public 
hearing  on  alternatives  for  closed  areas 
to  protect  the  spawning  aggregations  of 
the  red  hind  grouper  during  the  period 
December  1  through  February  28  of  ear  h 
consecutive  year.  The  current  regulation 
that  implements  the  Fishen,' 
Management  Plan  for  the  Shallow  Water 
Reeffish  Fishery  of  Puerto  Rico  and  the 
U.S.  Virgin  Islands  (FMP)  establishes  a 
closed  area  off  Mayaguez.  PR  to  protect 
the  spawning  grounds  of  this  species  of 
grouper.  Recent  information  obtained  by 
the  Council  indicates  that  the  fish 
aggregations  are  taking  place  in  other 
sites  outside  the  present  closed  area. 
The  Council  will  be  considering 
alternatives  to  the  closed  area  that  could 
be  more  effective  in  protecting  the  red 
hind  spawning  aggregations  while 
causing  less  burden  to  fishers 

The  following  alternatives  will  be 
considered:  (1)  No  action.  Keep  the 
same  area  of  seasonal  closure 
(Amendment  2  of  the  FMP.  1993).  (2) 
close  an  area  of  1  1/2  miles  (2.41 
kilometers  (km))  radius  around  "Buoy 
8."  The  area  will  be  closed  to  all  fishing 
from  December  1  to  February  28  of  each 
year.  (3)  close  an  area  of  1  1/2  miles 
(2.41  km)  radius  around  "Buoy  6."  The 
area  will  be  closed  to  all  fishing  from 
December  1  to  February  28  of  each  year; 
(4)  close  an  area  of  1  1/2  miles  (2.41  km) 
radius  centered  around  a  buoy  to  be 
deployed  in  the  area  known  as  "El  Bajo 
de  Sico  '  to  all  fishing  between 
December  1  and  Februan.  28  of  each 
year,  and  (5)  close  all  three  areas 
mentioned  above  to  all  fishing  between 
December  1  and  February  28  of  each 
year. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  requests  for 
sign  language  interpretation  and.'or 
other  auxiliarv'  aids,  please  contact 
Miguel  A.  Rolon  at  (809)  766-5926  (see 
ADDRESSES)  at  least  5  days  prrior  to  the 
meeting  date.  ^ 

•       Dated:  Ft'bruarv  15,  1«6. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  .\ational 
Marine  Fisheries  Sen-ice 
IFRDoc  95-416a  Filed  2-22-96;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puMc.  Notices  of  hearings  and  investigations, 
conmiittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
exjHDptes  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

February  16, 1996.  ' 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  OfTicer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  OfHce  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  and  to 
Department  Clearance  Officer,  USDA, 
OIRM,  Ag  Box  7630,  Washington,  DC 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Food  and  Consumer  Service 

•  Title:  National  Food  Stamp  Program 
Survey. 

Summary:  This  survey  will  collect 
data  to  help  understand  the  Food  Stamp 
Program  client  population's  needs  and 
views  on  a  variety  of  matters. 

Need  and  Use  of  the  Information: 
Data  are  to  be  used  to  improve  the  Food 
Stamp  Program  administration,  and 
make  policy  decisions  that  affect 
nutrition  issues. 

Description  ofRespontt^nts: 
Individuals  or  hoifceholds. 

Number  of  Respondents:  9,530. 

Frequency  of  Responses:  Reporting — 
On  occasion. 

Total  Burden  Hours:  4,731. 

Food  and  Consumer  Service 

•  Tide:  School  Food  Purchase  Study. 
Summary:  This  study  is  designed  to 

provide  statistically  valid  national 
estimates  of  food  acquisitions  made  by 


schools  participating  in  the  National 
School  Lunch  and  School  Breakfast 
Programs.  It  will  also  identify  food 
purchase  practices  used  by  the  schools. 

Need  and  Usu  of  the  Information: 
Results  of  this  study  will  provide 
important  information  to  policymakers 
and  program  administrators  as  they 
make  decisions  regarding  the  future  of 
school  food  programs. 

Description  of  Respondents:  Not  for- 
profit  institutions;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  400. 

Frequency  of  Responses:  Reporting; 
One-time  only. 

Total  Burden  Hours:  5,200. 

Forest  Service 

•  Title:  Customer  and  Use  Survey 
Techniques  For  Operations, 
Management  Evaluation  and  Research: 
A  Contingent  Behavior  Extension — 
Addendum. 

Summary:  Data  will  be  collected  in  an 
attempt  to  evaluate  the  linking  of 
revealed  and  stated  preference 
information  in  estimating  the  demand  . 
for,  and  nonmarket  use  values  of, 
natural  resources. 

Need  and  Use  of  the  Information: 
What  will  be  learned  from  this 
experiment  can  be  used  in  better 
designing  and  implementing  future 
valuation  work  in  a  wide  array  of  efforts 
around  the  country. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  33,500. 

Frequency  of  Responses:  Reporting — 
On  occasion. 

Total  Burden  Hours:  4,965. 

Emergency  Processing  of  This 
Submission  Has  Been  Requested  by 
March  I,  1996. 

Rural  Utilities  Service 

•  Title:  Prospective  Large  Power 
Service. 

Summary:  Rural  Utility  Service  (RUS) 
borrowers  supply  electric  power  and 
energy  to  industrial  consumers.  Electric 
borrowers  often  enter  into  special 
contracts  with  commercial  and 
industrial  consumers  for  the  retail  sale 
of  electricity.  The.se  contracts  require 
significant  plant  investments.  RUS 
review  of  a  loan  application  establishes 
the  method  to  determine  the  adequacy 
of  rates  for  serving  large  power  loads. 

Need  and  Use  of  the  Information: 
Review  is  intended  to  protect  the 
interests  of  the  government  as  a  secured 


lender,  to  show  feasibility  of  providing 
service  to  prospective  large  power 
consumers,  check  adequacy  of  rate 
based  on  amount  of  investment  in 
facilities;  show  method  used  to  obtain 
Hnancing  for  construction;  and  show 
contract  terms,  rates,  and  minimum 
change. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  5. 

Frequency  of  Responses:  On  occasion. 

Total  Burden  Hours:  22. 

Farm  Service  Agency 

•  Title:  Payment  Limitation  and 
Determination  of  Eligibility  of  Foreign 
Individuals  or  Entities  to  Receive 
Program  Benefits— 7  CFR  795, 1497,  and 
1498. 

Summary:  Regulations  require  an 
"activity  engaged  in  farming"  status 
determination  be  made  for  individuals 
or  entities  with  respect  to  a  particular 
farming  operation  in  order  for  them  to 
be  considered  a  person  eligible  for 
program  payments  from  Price  Support 
Programs,  Production  Adjustments,  and 
Conservation  Reserve  Programs. 

Need  and  Use  of  the  Information: 
Information  is  needed  so  maximum 
payment  eligibility  can  be  determined 
for  the  Price  Support  Production 
Adjustments  and  Conservation  Reserve 
Programs.  The  information  collected 
will  be  used  to  determine  eligibility  and 
for  general  statistical  purposes. 

Description  of  Respondents:  Farms; 
State.  Local,  or  Tribal  Government. 

Number  of  Respondents:  356,800. 

Frequency  of  Responses:  Reporting; 
Annually. 

Total  Burden  Hours:  307,985, 

Foreign  Agricultural  Service 

•  Title:  Emergency  Import  Relief 
From  Duty-Free  Imports  of  Perishable 
Products  From  Andean  Countries. 

Summary:  The  Andean  Trade 
Preference  Act  necessitates  a  regulation 
be  in  place  which  provides  a  procedure 
for  requesting  temporary  emergency 
relief  from  imports  of  duty-free 
perishable  products  pending  completion 
of  an  ITC  import  relief  request. 

Need  and  Use  of  the  Information: 
Information  will  be  used  by  USDA  in 
assessing  whether  imports  of  a 
perishable  product(s)  from  an  Andean 
country  are  entering  the  United  States  in 
such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury  or 


threat  thereof  to  a  domestic  industry 
producing  a  like  perishable  product. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households. 

Number  of  Respondents:  2. 

Frequency  of  Responses: 
Recordkeeping;  Reporting — On 
occasion. 

Total  Burden  Hours:  46. 

Cooperative  State  Research,  Education, 
and  Extension  Service 

•  Title:  Application  for  Authorization 
to  Use  the  4-H  Name  and/or  Emblem. 

Summary:  The  4-H  name  and  emblem 
are  controlled  by  an  Act  of  Congress. 
Those  requesting  use  of  the  4-H  name 
and  emblem  must  apply  for  approval. 

Need  and  Use  of  the  Information:  The 
collection  of  this  information  is  used  to 
determine  whether  the  applicant's  use 
will  meet  the  regulatory  requirements 
and  whether  an  authorization  for  use 
should  be  granted. 

Description  of  Respondents: 
Individuals  or  households:  Business  or 
other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  40. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 

Total  Burden  Hours:  40. 
Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  96-4120  Filed  2-22-96;  8:45  ami 
BILUNG  CODE  3410-01-M 


Signed  at  Washington.  D.C.,  on  February 
14.  1996. 
Alan  King, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  96-4119  Filed  2-22-96;  8;45  ami 
BILUNG  CODE  3410-06-P 


Farm  Service  Agency 

List  of  Warehouses  and  Availability  of 
List  of  Canceliations  and/or 
Terminations 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  publication. 

summary:  Notice  is  hereby  given  that 
the  Farm  Service  Agency  has  published 
a  list  of  warehouses  licensed  under  the 
United  States  Warehouse  Act  (7  U.S.C. 
241  et  seq.)  as  of  December  31, 1995,  as 
required  by  section  26  of  that  Act  (7 
U.S.C.  266).  A  list  of  cancellations  or 
terminations  that  occurred  during 
calendar  year  1995  is  also  available. 
Interested  parties  may  obtain  a  copy  of 
either  list  from  the  person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Judy  Fry,  Farm  Service  Agency, 
Warehouse  and  Inventory  Division,  U.S. 
Department  of  Agriculture,  AG  CODE 
0553,  P.O.  Box  2415,  5962-South 
Agriculture  Building,  Washington,  D.C. 
20013-2415,  telephone: 202-720-3822. 


Forest  Service 

Intergovemmental  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USD.^. 
ACTION:  Notice  of  meeting. 


summary:  The  Intergovemmental 
Advisory  Committee  (lAC)  will  meet  on 
March  7,  1996,  at  the  Howard  Johnson 
Airport  Hotel,  7101  NE  82nd  Avenue, 
Portland,  Oregon  97220.  The  purpose  of 
the  meeting  is  to  continue  discussions 
on  the  implementation  of  the  Northwest 
Forest  Plan.  The  meeting  will  begin  at 
9:00  a.m.  on  March  7  and  continue  until 
12:00  Noon.  Agenda  items  to  be 
discussed  include,  but  are  not  limited 
to:  (1)  a  progress  report  on  riparian 
reserve  evaluation  methods  and 
techniques  and  (2)  discussions  on 
implementation  of  the  Rescission  Bill. 
The  lAC  meeting  will  be  open  to  the 
public.  Written  comments  may  be 
submitted  for  the  record  at  the  meeting. 
Time  will  also  be  scheduled  for  oral 
public  comments.  Interested  persons  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  contact: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623. 
Portland,  OR  97208  (Phone:  503-326- 
6265). 

Dated:  February  14.  1996. 
Donald  R.  Knowles. 
Designated  Federal  Official. 
[FR  Dt)C.  96^076  Filed  2-22-96;  8:4,5  am) 

BILUNG  COOE  3410-11-M 


Province  Advisory  committee  meetings 
are  open  to  the  public,  interested 
citizens  are  encouraged  to  attend,  and 
(4)  Monitoring  Subcommittee  report, 
and  Grazing  Standards  and  Guides. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kurt  Austermann,  Province  Advisory 
Committee  staff.  USDI,  Medford  District, 
Bureau  of  I^nd  Management,  3040 
Biddle  Rd.,  Medford.  Oregon  97504, 
phone  541-770-2200. 

Dated;  February  14.  1996 
James  T.  Gladen. 

Forest  Supenisnr.  Designated  Fedtrnl 

Official 

[FR  DfC  96-41 1 1  Filed  2-22-96;  8:45  am] 
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Southwest  Oregon  Provincial 
Interagency  Executive  Committee 
(PIEC),  Advisory  Committee 

agency:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 


summary:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
March  6,  1996  at  the  Brookings  Inn  Best 
Western,  Brookings,  Oregon.  The 
meeting  will  begin  at  9:30  a.m.  and 
continue  until  4:45  p.m.  Agenda  items 
to  be  covered  include:  (1) 
Recommendations  for  revising 
standards  and  guides  for  large  woody 
material:  (2)  Local  area  issues 
presentation;  (3)  Public  forum.  All 


Conformity  Determination  for  the 
Proposed  Cartota  Copper  Project. 
Pinal  and  Gila  Counties,  AZ 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  availability. 

summary:  In  accordance  with  the  federal 
Conformity  Rule  (November  15,  1993. 
40  CFR  51.850-51,860).  the  United 
States  E)epartment  of  Agriculture.  Forest 
Service — Tonto  National  Fomst  (Tonlo 
NF)  has  reviewed  the  air  quality 
analysis  conducted  for  the  proposed 
C::arlota  Copper  Project  to  be  lo<.ated 
within  the  Hayden/Miami.  Arizona, 
planning  area  that  has  been  designated 
a  nonattainment  area  for  particulate 
matter  less  than  10  microns  in 
aerodynamic  diameter  (PMio)  and  sulfur 
dioxide  (SO:).  The  Tonlo  NF's  review 
has  been  conducted  consistent  with  the 
requirements  of  40  CFR  Part  93.  Subpart 
B:  •'Determining  Conformity  of  General 
Federal  Activities  to  Slate  or  Federal 
Implementation  Plans  (SIP)",  issued  on 
November  30,  1993. 

The  Tonto  NF  has  determined  that 
Iota!  annual  emissions  of  SO.-  from  the 
proposed  project  are  less  than  the  df 
m;n;m/.s  mission  threshold  (40  CFR  Fart 
93)  that  triggers  the  requirement  to 
conduct  a  conformity  determination. 

Annual  PMn.  emissions  have  been 
determined  to  exceed  the  PM|„  de 
minimis  threshold  and  the  Tonto  NF  has 
prepared  a  conformity  determination  for 
this  pollutant,  .\s  per  the  requirement  in 
40  CFR  93.1.53(h)(1).  this  Federal 
Register  notice  lists  the  proposed 
activities  that  are  presumed  to  conform 
and  the  basis  for  the  presumptions.  .\ 
comprehensi\»'  presentation  of  the  hases 
for  the  roniorinity  presumptions  are 
included  in  the  report.  •Conformity 
Determination:  Carlota  Copper  Projei  t." 
USDA.  Forest  vServicc — Tonto  National 
Forest,  February,  1996.  This  do<:ument 
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is  currently  available  for  public  review 
and  comment. 

DATES:  Public  comment  period  ends 
March  25, 1996. 

ADDRESSES:  The  report,  "Conformity 
Determination:  Carlota  Copper  Project." 
USDA,  Forest  Service— Tonto  National 
Forest.  February,  1996,  is  available  for 
public  review  at  the  following  locations: 
Tonto  National  Forest  Supervisor's 
Office,  Phoenix,  AZ;  Globe  Ranger 
District  Office,  Globe,  AZ.  All  comments 
should  be  in  writing  and  sent  to:  Forest 
Supervisor.  Tonto  National  Forest,  2324 
E.  McDowell  Road.  Phoenix,  AZ  85006. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Stewart.  Tonto  National  Forest.  2324 
E.  McDowell  Road.  Phoenix.  AZ  85006. 
(602) 225-5200. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Carlota  Copper  Company  has 
submitted  a  Plan  of  Operations  (1992) 
and  a  subsequent  Update  to  the  Plan  of 
Operations  (1993)  to  the  Globe  Ranger 
District  of  the  United  States  Department 
of  Agricultuire  (USDA)  Forest  Service — 
Tonto  National  Forest  (Tonto  NF)  for  the 
construction,  operation,  and 
reclamation  of  the  Carlota  Copper 
Project  (project),  a  copper  mining  and 
processing  operation.  The  proposed 
project  is  located  on  lands  administered 
by  die  Tonto  NF.  Specifically,  the 
project  is  located  in  Gila  and  Pinal 
Coimties.  approximately  7  miles  west  of 
Miami,  Arizona. 

A  portion  of  the  project  is  proposed 
to  be  located  in  the  northern  part  of  an 
area  that  has  been  designated  by  the 
United  States  Environmental  Protection 
Agency  (EPA)  as  a  nonattainment  area 
for  the  aimual  and  24-hour  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  particulate  matter  less  than  10 
mjcrons  in  aerodynamic  diameter 
(PMio).  The  first  phase  of  the  PMio 
nonattairunent  designation  occurred 
August  7, 1987,  (52  FR  29383)  when 
EPA  identified  and  listed  the  Group  I 
and  Group  11  areas  in  each  state.  The 
Hayden/Miami  planning  area  was 
designated  a  Group  I  area.  A  Group  I 
area  is  an  area  that  has  been  estimated 
by  EPA  to  have  a  95  percent  or  greater 
probability  of  exceeding  the  PMio 
standards.  (Hayden  Area  SIP/PMio,  p 
14). 

On  March  15, 1991.  EPA  designated 
all  Group  I  areas  as  "nonattainment"  for 
PMio.  At  the  same  time,  EPA  announced 
that  all  areas  designated  as 
nonattainment  for  PMio  were  classified 
as  "moderate"  nonattairunent  areas. 
Therefore,  the  Hayden/Miami  planning 
area  is  classified  as  a  moderate 
nonattainment  area  for  PMio.  A 


moderate  area  is  a  nonattainment  area 
that  the  Administrator  has  determined 
can  practicably  attain  the  NAAQS  for 
PMio  by  the  attainment  date  for 
moderate  areas  (as  expeditiously  as 
practicable  but  no  later  than  the  sixth 
calendar  year  after  the  area's 
designation  as  nonattainment).  (Clean 
Air  Act,  Section  188  a-c.)  The  Hayden/ 
Miami  planning  area  consists  of: 

•  Townships:  T4S,  R16E;  T5S,  R16E; 
TBS,  R16E, 

•  The  portion  of  TovmshipT3S.Rl6E 
that  does  not  lie  on  the  San  Carlos 
Indian  Reservation,  and 

•  The  rectangle  formed  by.  and 
including  Townships:  TIN.  R13E;  TIN, 
R15E;  T6S,  R13E;  TBS.  R15E. 

The  portion  of  the  project  area  that  is 
within  the  moderate  nonattainment  area 
is  in  the  rectangle  formed  by  the  four 
townships.  Specifically,  the  project  area 
is  located  within  Township  TIN,  R13E. 

The  area  has  also  been  classified  as  a 
Priority  lA  Region  (40  CFR  52.120)  for 
sulfur  dioxide  (SO2).  States  are  required 
to  prepare  and  submit  a  SIP  that 
demonstrates  attainment  and 
maintenance  of  the  NAAQS  in  Priority 
I  Regions.  The  Priority  1"A" 
classification  is  for  any  area  that  has 
been  designated  a  Priority  1  region 
primarily  because  of  emissions  from  a 
single  source.  In  this  case,  the 
designation  is  based  on  copper  smelting 
operations  in  Hayden,  Arizona.  The  area 
is  in  attainment  of  all  other  criteria 
pollutants:  carbon  monoxide,  nitrogen 
dioxide,  lead,  and  ozone. 

Section  110  of  the  Clean  Air  Act 
requires  that  the  State  of  Arizona 
prepare  and  submit  to  the  EPA  a  State 
Implementation  Plan  (SIP)  to  reduce 
particulate  emissions  to  achieve  and 
maintain  attainment  of  both  the  SO2  and 
PMio  NAAQS.  The  Arizona  Department 
of  Environmental  Quality  (ADEQ)  has 
developed  a  PMio  SIP  designed  to 
reduce  and  maintain  ambient 
concentrations  of  PMio  to  levels  below 
the  NAAQS  for  PMio.  EPA  has  proposed 
partial- approval  of  the  Hayden/Miami 
PMio  SIP.  To  date,  there  has  been  no 
final  approval  of  the  SIP.  ADEQ  is  in  the 
process  of  developing  the  SO2  SIP. 

Due  to  the  proposed  location  of  the 
project  in  the  nonattainment  area  and 
the  Tonto  NF's  affirmative  role  as 
Federal  Land  Manager,  the  Tonto  NF 
has  the  responsibility  under  the 
Conformity  Rule  (November  15,  1993, 
CFR  51.850-51.860)  to  make  a 
determination  as  to  whether  the 
proposed  project  conforms  wi\h  all 
aspects  of  the  applicable  SIP  for  the 
area.  The  Tonto  NF  has  reviewed  the  air 
quality  analysis  conducted  for  this 
project  consistent  with  the  requirements 
of  40  CFR  Part  93  Subpart  B: 


"Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans  (SIP)",  issued  on 
November  30, 1993. 

The  Tonto  NF  has  determined  that 
total  annual  emissions  of  SO2  from  the 
project  are  less  than  the  de  minimis 
emission  threshold  (40  CFR  Part  93)  that 
triggers  the  requirement  to  conduct  a 
conformity  determination.  Therefore, 
although  the  Hayden  area  has  been 
designated  a  nonattainment  area  for 
SO2,  a  conformity  determination  for  SO2 
emissions  is  not  required.  Annual  PMio 
emissions  have  been  determined  to 
exceed  the  de  minimis  threshold  and 
the  Tonto  NF  has  determined  that  a 
conformity  determination  is  required  for 
PMio. 

II.  Requirements  of  the  Conformity 
Determination 

The  piupose  of  the  conformity 
analysis  is  to  establish  the  Carlota 
Copper  Project's  conformity  with  the 
Hayden  area  PMio  SIP,  thereby 
demonstrating  that  total  direct  and 
indirect  emissions  from  the  project  will 
not: 

•  cause  or  contribute  to  any  new 
violation  of  any  standard  in  the  area, 

•  interfere  with  provisions  in  the 
applicable  SIP  for  maintenance  of  any 
standard, 

•  increase  the  frequency  or  severity  of 
any  existing  violstion  of  any  standard  in 
any  area,  or 

•  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  the  SIP  for  purposes  of 

(a)  a  demonstration  of  reasonably 
further  progress  (RFP), 

{b).a  demonstration  of  attainment,  or 

(c)  a  maintenance  plan. 

For  the  purposes  of  a  conformity 
determination,  direct  and  indirect 
emissions  are  defined  as  follows  (40 
CFR  93.152): 

•  Direct  Emissions:  Those  emissions 
of  a  criteria  pollutant  or  its  precursors 
that  are  caused  or  initiated  by  the 
Federal  action  and  occur  at  the  same 
time  and  place  as  the  action; 

•  Indirect  Emissions:  Those 
emissions  of  a  criteria  pollutant  or  its 
preciusors  that: 

1.  Are  caused  by  the  Federal  action, 
but  may  occiu'  later  in  time  and/ or 
maybe  further  removed  in  distance  from 
the  action  itself  but  are  still  reasonably 
foreseeable;  and 

2.  The  Federal  agency  can  practicably 
control  and  will  maintain  control  over 
due  to  a  continuing  program 
responsibility  of  the  Federal  agency. 

For  the  Carlota  Copper  Project,  the 
Tonto  NF  has  determined  that  the 
emissions  inventory  prepared  for  the  air 


quality  analysis  includes  the  total  of 
direct  and  indirect  emissions  from  the 
project.  The  Tonto  NF  has  determined 
that  the  emissions  of  concern  with 
regard  to  PMio  SIP  conformity  of  the 
emission  sources  at  the  proposed 
Carlota  Copper  Project  are  restricted  to 
PMio  emissions.  The  basis  for 
designation  of  The  area  as  nonattainment 
was  PMio  emissions  (not  precursors) 
from  mining  activities  (associated  with 
smehing  activities  in  Hayden.  AZ). 
Precursors  of  PMio  were  also  not 
incorporated  in  the  SIP  analysis  for  the 
nonattainment  area.  The  Tonto  NF 
maintains  that  a  conformity 
determination  based  on  PMio  emissions 
will  be  adequate  to  assess  SIP 
conformity  and  to  protect  the  PMio 
NAAQS  at  the  process  area  boundary. 

Emissions  from  process  and  non- 
process  sources  at  the  project  are  direct 
emissions  under  the  definition  above. 
The  Tonto  NF  has  determined  that  the 
hourly  and  annual  emission  estimates 
prepared  for  the  air  quality  analysis  are 
representative  of  PMio  emission  rates 
over  the  life  of  the  project  and  that  the 
distribution  of  emission  sources  in  the 
modeling  analysis  is  representative  of 
the  spatial  extent  of  the  emissions 
sources  over  the  life  of  the  project. 
Further,  the  Tonto  NF  has  not  identified 
any  other  emissions  or  emissions 
sources  that  the  Tonto  NF  can 
practicably  control  or  maintain  control 
of  due  to  a  continuing  program 
responsibility  at  the  project.  The  report, 
"Conformity  Determination:  Carlota 
Copper  Project,"  USDA.  Forest 
Service^Tonto  National  Forest. 
February  1996.  includes  a  detailed 
description  of  emission  sources  and 
controls  at  the  project. 

The  PMio  nonattainment  designation 
for  the  Hayden/Miami  planning  area  is 
a  result  of  expected  exceedances  of  the 
PMio  N/^QS  proximate  to  the  copper 
smelting  activities  in  the  town  of 
Hayden.  As  a  result,  the  "design  value" 
(i.e..  the  predicted  ambient  level  of  PMio 
upon  which  the  controls  in  the  SIP  are 
based)  pertains  to  particulate  levels  in 
Hayden.  as  opposed  to  the  proposed 
project  site.  Furthermore,  particulate 
emission  control  measures  in  the  SIP 
pertain  only  to  control  of  PMio 
emissions  at  two  specific  copper 
smelters  (and  associated  activities) 
located  in  Hayden.  Hayden  is  located  in 
the  southern  tip  of  Gila  County, 
approximately  25  miles  south  of  the 
proposed  project. 

The  results  of  the  impact  modeling 
analysis  used  for  this  conformity 
detennination  indicate  that  the  Carlota 
Copper  Project  is  not  expected  to  cause 
any  increase  in  ambient  PMio  levels  in 
the  Hayden  area.  The  most  distant 


receptor  to  the  south  of  the  project  (in 
the  direction  of  Hayden)  is 
approximately  6  miles  due  south  of  the 
center  of  the  proposed  process  area.  The 
maximum  predicted  24-hour  and  the 
annual  average  PMm  impacts  at  this 
receptor  are  predicted  to  be  less  than  6.8 
\jJm^  and  0.3  fi/m\  respectively.  Hayden 
is  four  times  further  away  from  the 
Carlota  Copper  Project  that  this 
receptor.  The  model  results  suggest  that 
particulate  impacts  at  Hayden.  25  miles 
to  the  south  of  the  project,  would  be 
negligible  (or  zero).  (The  report. 
"Conformity  Determination:  Carlota 
Copper  Project."  USDA,  Forest 
Service — Tonto  National  Forest. 
February  1996,  includes  a  description  of 
modeling  approach,  presents  the  results 
of  the  modeling  analyses,  and  includes 
printouts  of  the  input  and  output  files 
of  the  modeling  analyses.) 

On  November  10.  1994,  ADEQ 
petitioned  EPA  to  re-align  the  Hayden/ 
Miami  PMio  nonattainment  are 
boundary.  Based  on  topographical  and 
climatological  differences,  as  well  as  no 
monitored  exceedances  of  the  PMio 
NAAQS  in  the  Miami  area,  ADEQ 
requested  that  Townships  TIN,  R13E- 
R15E  and  TlS,  R13E-R15E  be  excluded 
from  the  nonattainment  area.  This  area 
includes  the  proposed  Carlota  Copper 
Project  area.  This  petition,  and  the 
history  of  monitored  compliance  with 
the  NAAQS  in  Miami,  underscores  the 
fact  that  the  air  quality  issues  addressed 
in  the  SIP  do  not  pertain  to  air  quality 
issues  in  the  project  area. 

Based  on  this  information,  the  Tonto 
NF  has  determined  that  this  conformity 
determination  is  to  establish  through  a 
local  modeling  analysis  that  PMio 
emissions  from  the  proposed  project 
will  not  create  any  new  exceedances  of 
the  PMio  NAAQS'.  The  other  conformity 
criteria  (listed  in  the  first  paragraph  of 
this  section)  are  not  applicable  to  the 
Carlota  Copper  Project  due  to  the 
conditions  of  the  nonattainment  area, 
the  ambient  levels  of  PMm  at  the  project 
site,  and  the  source  specific  controls  in 
the  SIP. 

The  final  Conformity  Rule  (40  CFR 
93)  specifically  allows  for  the  use  of  a 
local  modeling  analvsis  for  a  conformity 
determination.  40  CFR  93.158.a.4.i 
stipulates: 

Where  the  State  agency  primarily 
responsible  for  tiie  applicable  SIT  determines 
that  an  area-wide  air  quality  nit)delin>} 
analysis  is  not  needed,  the  total  of  din^ct  and 
indirect  emissions  from  the  action  meet  the 
requirements  specified  in  paragraph  (b)  of 
this  section,  based  on  hx  al  air  quality 
modeling  analysis  •   *    * 

Paragraph  (b)  requires  that  the  loi:al 
air  quality  modeling  analysis  must  show 
that  an  action  does  not  cause  or 


contribute  to  any  new  violation  of  any 
standard  in  any  area,  nor  does  the  action 
increase  the  frequency  or  severity  of  any 
existing  violation  of  any  standard  in  any 
area.  Paragraph  (h)  also  requires  that 
requirements  and  milestones  in  the  SIP 
must  not  be  violated.  (There  are  no 
requirements  or  milestones  that  apply  to 
any  sources  other  than  the  identified 
smelter  sources  in  Hayden.)  A  complete 
air  quality  analysis  and  identification  of 
any  necessary  mitigation  measures  is 
also  required  by  paragraph  (b). 

Lastly,  paragraph  (b)  requires  that  a 
local  air  quality  analysis  must  meet  the 
applicable  requirements  of  40  CFR 
93.159.  Procedures  for  Confonvity 
Determinatinns  nfCenrral  Fi-dtrnl 
Actions.  The  applicable  requirements  of 
93.159  are: 

•  The  analysis  must  be  based  on  the 
latest  and  most  ai.i. urate  emission 
estimation  techniques  available  for 
st.itionary  and  area  sourc  cs  of 
emissions,  defined  as  the  latest  emission 
factors  specified  by  EPA  in  AP-42 

( 'Compilation  of  Emission  Factors '). 
unless  more  accurate  emission  data  are 
available  (93. 159.b. 2). 

•  The  analvsis  must  be  based  on  the 
applicable  air  quality  models,  data 
bases,  and  other  requiroments  spe(jfied 
in  the  mo.st  recent  version  of  the 
"Guideline  on  Air  Quality  Models 
(Revised)"  (1986)  includinj^ 
supplements  (93.1.59.1.);  and 

•  The  analvsis  must  be  based  on  the 
total  of  direct  and  indirect  emissions 
from  the  action  and  must  refiect 
emission  scenarios  that  are  expec:ted  to 
occur  the  year  during  whic  h  total 
emissions  are  expected  to  be  the  greatest 
on  an  annual  basis  (93.159.d.2). 

As  an  option  to  a  modeling  analysis. 
40  CPR  93.158  allows  an  action  to  fullv 
offset  its  emissions  within  the  same 
nonattainment  area  through  a  revision 
to  the  applu  able  SIP  or  an  equally 
enforceable  measure  tli.it  effei.ts 
emission  reduc  tions  c^qu;«l  to  or  greater 
than  the  total  of  direct  and  indirei  t 
emissions  from  the  action  so  that  there 
is  no  net  increase  in  emissions  of  that 
pollutant  (93.15H.a.5.iii).  The  Tonto  NF 
has  determined  that  since  the  local 
modeling  analysis  satisfies  the 
recjuirements  of  paragraph  (b)  and 
because  there  is  not  d  tully  iipproved 
.  SIP  for  the  Hayden/Miami  are  that  could 
be  revised  to  include  offsets,  the  loc  ai 
modeling  analysis  allowed  for  in 
9.1. 158. a. 4  is  adequate  for  determining 
the  conformity  of  the  action. 

III.  Presumption  of  Confonnily 

The  Globe  Ranger  Di.stricl  of  the 
United  Stales  Department  of  .Agriculture 
(USn.\)  Forest  Service— Ti)ntu  National 
Forest  has  reviewed  the  air  quality 
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analysis  conducted  for  the  Carlota 
Copper  Project  (consistent  with  the 
requirement  of  40  CFR  Part  93. 
"Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans  (SIP]",  issued  on 
November  30. 1993. 

For  purposes  of  emissions  of  sulfur 
dioxide  (SO2),  the  project  is  proposed  to 
be  located  in  an  area  designated  as 
nonattainment  for  SO2.  although  there  is 
not  an  approved  SO2  SEP  for  the 
nonattainment  area.  The  Tonto  NF  has  ' 
reviewed  the  air  quality  analysis  and 
determined  that  predicted  direct  and 
indirect  emissions  of  SO2  are  26  tons 
per  year.  This  is  below  the  de  minimis 
level  of  100  tons  per  year  for  SO2  as 
defined  in  the  general  conformity  rule 
(40  CFR  93.153).  Since  the  proposed 
facility  conforms  with  the  allowed 
emissions  hmitation.  no  further 
conformity  determination  was  deemed 
necessary. 

For  purposes  of  emissions  of         '' 
particulate  matter  with  aerodynamic 
diameter  less  than  10  microns  (PMio). 
the  project  is  proposed  to  be  located  in 
an  area  designated  as  a  moderate 
nonattainment  area  of  PMio-  The  air 
quality  analysis  for  the  project  indicates 
that  predicted  direct  and  indirect 
emissions  of  PMio  exceed  the  de 
minimis  level  for  moderate  PMio  areas 
(100  tons  per  year).  Therefore,  the  Tonto 
NF  has  reviewed  the  local  PMio 
emissions  modeling  analysis  for  the 
project  and  has  determined  the 
following: 

•  The  methods  for  estimating  direct 
and  indirect  emissions  from  the  project 
meet  the  requirements  of  40  CFR  93.159. 
The  emissions  scenario  used  in  the  air 
quality  analysis  is  expected  to  produce 
the  greatest  o^-site  impacts  on  a  daily 
and  annual  basis.  (A  detailed 
description  of  the  emission  sources  and 
detailed  emissions  inventory  tables  are 
included  in  the  report,  "Conformity 
Determination:  Carlota  Copper  Project," 
USDA,  Forest  Service — Tonto  National 
Forest,  February,  1996.) 

•  The  local  PMio  emissions  modeling 
methodology  is  appropriate  for 
determining  whether  emissions  from  the 
project  will  cause  or  contribute  to  any 
new  violation  of  the  PMio  National 
Ambient  Air  Quality  Standard  (NAAQS) 
and  meet  the  requirements  pf  40  CFR 
93.159-  (A  detailed  description  of  the 
local  PMio  emissions  modeling 
methodology  is  included  in  the  report, 
"Conformity  Determination:  Carlota 
Copper  Project,"  USDA,  Forest 
Service — ^Tonto  National  Forest, 
February,  1996.) 

•  The  results  of  the  modeling  analysis 
predict  maximimi  24-hour  ambient 
concentrations  at  the  process  area 


boxmdary  to  be  110.8  M/m\  This  is 
below  the  24-hour  PM,o  NAAQS  of  150 
H/m^.  (A  detailed  description  of  the 
modeling  analysis  results  and  the 
printouts  of  the  model  input  and  output 
files  are  included  in  the  report, 
"Conformity  Determination:  Carlota 
Copper  Project,"  USDA,  Forest 
Service — Tonto  National  Forest, 
February,  1996.) 

•  The  results  of  the  modeling  analysis 
predict  the  maximiun  average  annual 
ambient  concentration  at  the  process 
area  boundary  to  be  36.9  n/m^.  This  is 
below  the  annual  PMio  NAAQS 
standard  of  50  ji/m\ 

•  The  action  does  not  cause  or 
contribute  to  any  new  violation  of  any 
standard  in  any  area  (40  CFR 
93.158.b.2.i). 

•  The  action  does  not  increase  the 
frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area  (40 
CFR93.158.b.2.ii). 

•  The  action  does  not  violate  any 
requirements  or  milestones  in  the  SIP 
(no  requirements  or  milestones  are 
applicable  to  the  project  (40  CFR 
93.158.C). 

Based  on  these  determinations,  the 
activities  at  the  Carlota  Copper  Project 
is  presumed  to  conform  to  the 
applicable  SIPs  for  the  project  area.  The 
list  of  activities  at  the  Carlota  Copper 
Project  that  are  presumed  to  conform 
include: 


Process 

Non-process 

Primary  crusher  sys- 

Topsoil removal. 

tem. 

Conveyor  systems  .... 

Topsoil  unloading  to 

stockpiles. 

Secondary  crusher 

Blast  hole  drilling. 

system. 

Boiler  

Blasting. 

Back-up  generatoi  .... 

Loading/unloading  of 

ore  and  mine  rock. 

Mauling  or  ore  and 

mine  rock. 

Combustion  emis- 

sions from  mobile 

equipment. 

Travel  of  mine  equip- 

ment other  than 

haul  trucks. 

Haul  road  mainte- 

nance. 

This  presumption  of  conformity 
assumes  that  adequate  activity  limits, 
emission  limits,  emission  controls,  and 
monitoring  requirements  will  be 
included  in  the  Air  Installation  Permit 
for  the  Carlota  Copper  Project  and  will 
be  adequately  enforced  by  the  issuing 
agency,  the  Arizona  Department  of 
Environmental  Quality. 


Dated:  February  13, 1996. 
Charles  R.  Bazan, 
Forest  Supervisor. 

[FR  Doc.  96-3804  Filed  2-22-96;  8:45  am] 
BILLING  CODE  3400-11-M 


Natural  Resources  Conservation 
Service 

Coon  Creek  Watershed,  MN;  Notice  of 
Intent  To  Deauttiorize  Federal  Funding 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Coon  Creek 
Watershed  project,  Anoka  Coimty, 
Minnesota. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
William  Hunt,  State  Cor  servationist. 
Natural  Resources  Const  rvation  Service, 
Suite  600,  375  Jackson  £  t.,  St.  Paul,  MN, 
telephone  (612)  290-3675. 

Coon  Creek  Watershedf  Miimesota 

Notice  of  Intent  To  Deauthorize  Federal 
Funding  / 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by 
William  Hunt,  State  Conservationist, 
that  the  proposed  works  of 
improvement  for  the  Coon  Creek 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project. 
Information  regarding  this 
determination  may  be  obtained  from 
William  Himt,  State  Conservationist,  at 
the  above  address  and  telephone 
number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

Dated:  January  16, 1996. 

Vyilliam  Hunt, 

State  Conservationist. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable) 

[FR  Doc.  96-4097  Filed  2-22-96;  8:45  am] 

BILLING  CODE  3410-16-M 


Pasture  Creek  Watershed,  Montana; 
Deauthorization  of  Federal  Funding 

AGENCY:  Natural  Resoiu-ces 
Conservation  Service,  USDA. 
ACTION:  Notice  of  deauthorization  of 
Federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resotirces  Conservation  Service  gives 
notice  of  the  deauthorization  of  Federal 
funding  for  the  Pasture  Creek  Watershed 
project,  McCone  County,  Montana, 
effective  on  December  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Gooby,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
10  East  Babcock  Street,  Room  443, 
Bozeman,  Montana,  59715,  telephone 
406-587-6813. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable) 

Dated:  February  12, 1996. 
Shirley  J.  Elliott, 
Acting  State  Conservationist. 
[FR  Doc.  96-3870  Filed  2-22-96;  8:45  am] 
BILLING  CODE  341ft-16-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Monthly  Wholesale  Trade  Survey 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  23, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
lA\h  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  &dditional  information  or 
copies  of  the  information  collection 


instrument(s)  and  instructions  should 
be  directed  to  Ronald  Piencykoski, 
Bureau  of  Census,  Room  2626-FOB  3, 
Washington,  DC  20233-6500,  (301)  457- 
2779. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Monthly  Wholesale  Trade  Survey 
represents  firms  primarily  engaged  in 
merchant  wholesale  trade  in  the  United 
States  by  selected  kinds  of  business. 
This  survey  provides  the  only 
continuous  measure  of  monthly 
wholesale  sales,  end-of-  month 
inventories,  method  of  inventory 
valuation  and  stock  sales  ratios.  The 
survey  also  provides  data  for  a  valuable 
comparison  for  use  with  the  5-year 
wholesale  census.  The  Bureau  of 
Economic  Analysis  (BEA)  uses  this 
information  on  methods  of  valuation 
and  changes  in  the  valuation  methods  to 
improve  the  inventory  valuation 
adjustments  applied  to  estimates  of  the 
gross  domestic  product  (GDP). 

The  survey  currently  uses  a  sample 
design  that  includes  both  fixed  and 
rotating  panels.  Larger  firms  are 
requested  to  report  sales  and  inventories 
each  month,  putting  them  in  the  fixed 
panel  category.  Smaller  firms  belong  to 
one  of  three  rotating  panels  that  are 
contacted  every  third  month  and  report 
data  from  the  two  most  recent  months. 
In  this  way,  we  obtain  eight  months  of 
data  through  four  contacts  per  year  for 
the  smaller  firms.  Under  the  current 
system,  we  release  a  preliminary 
estimate  one  month,  and  then  revise  it 
with  a  final  estimate  one  month  later. 
Revisions  can  be  relatively  large  due  to 
imbalances  in  the  rotating  panels  and 
differential  response  bias  between 
current  and  previous  month  reports. 

We  plan  to  implement  a  totally  fixed 
panel  design  for  the  next  sample 
revision  starting  in  early  1997.  Under 
this  new  design,  all  reporting  units  will 
report  each  month.  By  going  to  a  totally 
fixed  panel  design,  we  will  greatly 
minimize  preliminary-to-final  revisions 
caused  by  the  rotating  panels. 

The  fixed  panel  design  will  allow  for 
better  analysis  of  data  since  we  will  be 
able  to  more  readily  pinpoint  unusual 
responses  by  reviewing  each  reporting 
unit's  data  each  month.  By  using  a 
simplified  estimation  scheme,  the  new 
design  will  also  allow  easier 
computation  of  an  individual  firm's 
effect  on  the  total  estimates. 

The  fixed  panel  design  will  also  give 
us  better  estimates  when  reconciling 
differences  with  other  surveys.  When 
we  reconcile  smaller  firms  vdth  the 
Annual  Trade  Survey,  (0MB  Approval 
#0607-0195),  we  will  have  twelve 


months  of  data  rather  than  eight.  This 
fixed  panel  design  will  allow  for  better 
comparisons  between  these  closely 
related  surveys 

II.  Method  of  Collection 

We  collect  this  information  by  mail, 
facsimile  machine,  and  telephone. 

III.  Data 

0MB  Number  0607-0190. 

form  Number  B-310(97) 

Type  of  Review:  Regular  submission. 

Affected  Public:  Merchant  wholesale 
firms  in  the  United  States. 

Estimated  Number  of  Respondents: 
3,110  per  month. 

Estimated  Time  Per  Response:  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4.354  hours. 

Estimated  Total  Cost  The  total  cost  in 
fiscal  year  1996  for  the  Current 
Wholesale  Trade  Survey  is  S629.000  all 
borne  by  the  Bureau  of  the  Census.  The 
cost  to  the  respondents  is  estimated  to 
be  567,052  based  on  the  median  hourly 
salarv  of  S15.40  for  accountants  and 
auditors.  (January  1995  Bureau  nf  Labor 
Statistics  publication  "Employment  and 
Earnings."  515.40  represents  the  median 
hourly  wage  of  the  full-time  wage  and 
salary  earnings  of  accountants  and 
auditors). 

IV.  Request  for  Comments 

Comments  are  in\  itrci  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  rust)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  niinimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Fehruarv  20,  1996. 
Linda  Engelmeier, 

Acting  Dfpartmpntol  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

IFR  Doc   96-J165  Filed  2-22-96.  8  45  ami 
BILUNG  COOe  3S10-07-I> 
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Bureau  of  the  Census 

Currant  Retail  Sales  and  Inventory 
Survey 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  23, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Nancy  Piesto,  Bureau  of 
the  Census.  Room  2632-FOB  3, 
Washington,  DC  20233-6500,  (301)  457- 
2708. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Current  Retail  Sales  and 
Inventory  Survey  provides  estimates  of 
monthly  sales  and  end-of-month 
merchandise  inventories  of  retail  stores 
in  the  United  States  by  selected  kinds  of 
business.  The  survey  also  provides  sales 
estimates  for  selected  states, 
metropolitan  areas  and  cities.  The 
Bureau  of  Economic  Analysis  (BEA) 
uses  this  information  to  prepare  the 
National  Income  and  Products 
Accoimts,  and  to  benchmark  the  annual 
input-output  tables.  Statistics  provided 
from  the  Retail  Sales  and  Inventory 
Survey  are  used  to  calculate  the  gross 
domestic  product  (GDP). 

The  survey  currently  uses  a  ssimple 
design  that  includes  both  Bxed  and 
rotating  panels.  Larger  firms  £ire 
requested  to  report  sales  and  inventories 
each  month,  putting  them  in  the  fixed 
panel  category.  Smaller  firms  belong  to 
one  of  three  rotating  panels  that  are 
contacted  every  third  month  and  report 
data  from  the  two  most  recent  months. 
In  this  way,  we  obtain  eight  months  of 
data  through  four  contacts  per  year  for 
the  smaller  firms.  Under  the  current 
system,  we  release  a  preliminary 
estimate  one  month,  and  then  revise  it 
with  a  final  estimate  one  month  later. 


Revisions  can  be  relatively  large  due  to 
imbalances  in  the  rotating  panels  and 
differential  response  bias  between 
current  and  previous  month  reports. 

We  plan  to  implement  a  totally  fixed 
panel  design  for  the  next  sample 
revision  starting  in  early  1997.  Under   • 
this  new  design,  all  reporting  units  Will 
report  each  month.  By  going  to  a  totally 
fixed  panel  design,  we  will  greatly 
minimize  preliminary-to-final  revisions 
caused  by  the  rotating  panels. 

The  fixed  panel  design  will  allow  for 
better  analysis  of  data  since  we  will  be 
able  to  more  easily  pinpoint  unusual 
responses  by  reviewing  each  reporting 
unit's  data  each  month.  By  using  a 
simplified  estimation  scheme,  the  new 
design  will  also  allow  easier 
computation  of  an  individual  firm's 
effect  on  the  total  estimates. 

The  fixed  peinel  design  will  also  give . 
us  better  estimates  when  reconciling 
differences  with  other  surveys.  When 
we  reconcile  smaller  firms  with  the 
Annual  Retail  Trade  Survey,  (OMB 
Approval  #0607-0013),  we  will  have 
twelve  months  of  data  rather  than  eight. 
Also,  firms  in  the  Advance  Monthly 
Retail  Sales  Survey  (OMB  Approval 
#0607-0104) — a  subsample  of  the 
Current  Retail  Sales  and  Inventory 
Survey — are  requested  to  report  one 
month  of  data  every  month.  Under  the 
fixed  panel  design,  all  firms  in  the 
Advance  Monthly  Retail  Sales  Survey 
will  now  be  included  in  the  Current 
Retail  Sales  and  Inventory  Survey  each 
month. 

This  fixed  panel  design  will  allow  for 
better  comparisons  between  these 
closely  related  surveys. 

II.  Method  of  Collection 

We  collect  this  information  by  mail, 
fax.  and  telephone  follow  up. 

III.  Data 

OMB  Number:  0607-0717. 

Fonrj  Number:  B-101(97),B- 
102(97),B-103(97).  B-lll(97),  B- 
111(97)L,  8-112(97),  3-113(97),  B- 
114(97). 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Retail  firms  in  the 
United  States. 

Estimated  Number  of  Respondents: 
11,464  per  month. 

Estimated  Time  Per  Response:  12.2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  27,972  hours. 

Estimated  Total  Cost:  The  total  cost  in 
fiscal  year  1996  for  the  Current  Retail 
Sales  and  Inventory  Survey  is 
$5,035,999  all  borne  by  the  Bureau  of 
the  Census.  The  cost  to  the  respondents 
is  estimated  to  be  5430,768  based  on  the 
median  hourly  salary  of  $15.40  for 


accountants  and  auditors.  (January  1995 
Bureau  of  Labor  Statistics  pubUcation 
"Employment  and  Earnings,"  $15.40 
represents  the  median  hoiu-ly  wage  of 
the  full-time  wage  and  salary  earnings  of 
accormtants  and  auditors). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)- Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden 
(including  hovus  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
bimlen  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 

Dated:  February  20.  1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

{FR  Doc.  96-4164  Filed  2-22-96;  8:45  am] 
BILUNG  CODE  3510-07-P 


Foreign-Trade  Zones  Board   . 
[Docket  10-96] 

Proposed  Foreign-Trade  Zone— Yuma 
County,  Arizona  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign -Trade  Zones  Board  (the 
Board)  by  the  Yuma  County  Airport 
Authority,  Inc.  (YCAA),  (an  Arizona 
non-profit  civic  corporation),  to 
estabhsh  a  general-purpose  foreign-trade 
zone  in  Yiuna  County,  Arizona,  within 
the  San  Luis  Customs  port  of  entry  on 
the  U.S.-Mexico  border.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
February  9, 1996.  The  applicant  is 
authorized  to  make  the  proposal  under 
Section  44-6501  of  the  Arizona  Revised 
Statutes. 

The  proposed  zone  would  be  located 
on  a  79-acre  site  vdthin  the  Yuma 
International  Airport  complex,  which  is 


owned  by  Yuma  County  and  leased  to 
YCAA.  The  applicant  plans  to  develop 
the  first  phase  of  the  zone  by 
constructing  a  20,000  square  foot  multi- 
tenant  building. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Yuma 
area.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/distribution  of  such  items 
as  fresh  fruits  and  vegetables,  seed  and 
plants,  citrus  and  meat.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be  , 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  April  3, 1996,  at  9:00  a.m.. 
at  the  Yuma  Civic  &  Convention  Center, 
1440  West  Desert  Hills  Drive,  Yuma, 
Arizona. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  18,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  May  3, 1996. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Yuma  County  Library,  350  South  3rd 

Avenue,  Yuma,  Arizona  85364 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  Room 

3716.  U.S.  Department  of  Commerce. 

14th  &  Pennsylvania  Avenue.  NW.. 

Washington.  DC  20230 

Dated:  February  13, 1996. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-4170  Filed  2-22-96;  8:45  ami 

BILUNO  CODE  3S10-OS-P 


[Docket  11-96] 

Proposed  Foreign-Trade  Zone— Sioux 
Falls,  South  Dakota  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Governor's  Office  of 
Economic  Development  of  the  Stale  of 
South  Dakota,  to  establish  a  general- 
purpose  foreign-trade  zone  at  sites  in 
Sioux  Falls,  South  Dakota,  within  the 


Sioux  Falls  Customs  port  of  entry 
(authorized  in  1995).  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-«lu). 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
February  12.  1996.  The  applicant  is 
authorized  to  make  the  proposal  under 
South  Dakota  Codified  Law,  Chapter 
37-28. 

The  proposed  new  zone  would 
consist  of  5  sites  (392  acres)  in  the  City 
of  Sioux  Falls:  Site  1  (130  acres)— Joe 
Foss  Field,  2801  Jaycee  Lane;  Site  2  (123 
acres) — Sioux  Falls  Development 
Foundation  Park  III,  4th  Avenue  N.;  Site 

3  (125  acres) — Sioux  Falls  Development 
Foundation  Park  IV,  north  of  East 
Benson  Road,  west  of  Interstate  229;  Site 

4  [7  acres,  2  parcels) — Burns  Moving  & 
Stprage,  4205  N.  4th  Avenue  and  N.  2nd 
Avenue  and  54th  Street;  and.  Site  5  (7 
acres,  2  parcels) — Parker  Transfer  and 
Storage,  Inc.,  1700  F  Avenue  and  3703 
West  Tickman  Street. 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  the  Sioux  Falls  area.  Several  firms 
have  indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
activity.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  May  8. 1996.  9:00  a.m., 
Sioux  Falls  City  Hall.  Council 
Chambers.  224  West  9th  Street.  Sioux 
Falls.  South  Dakota. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  23. 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  June  7.  1996. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Sioux  Falls  Development  Foundation, 

200  North  Phillips  Avenue,  Suite  101. 

Sioux  Falls.  SD  57102 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue.  NW., 

Washington,  DC  20230 


Dated:  Fnbniary  14.  199«i 
John  J.  Da  Ponle,  Jr., 
Executive  Secretary. 

|FR  DfJC.  9b-41  71  Filrd  2-22-96;  8:45  am] 
BILLING  CODE  Klft-OS-P 

international  Trade  Administration 

Determination  Not  To  Revoke 
Antidumping  Duty  Orders  and 
Findings  Nor  To  Terminate  Suspended 
investigations 

agency:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Determination  not  to  revoke 

antidumping  duty  orders  and  findings 

nor  to  terminate  suspended 

investigations. 

summary:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  February  23.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumoing  Compliance. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
telephone  (202)  482-4737. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  De<:ember 
4,  1995,  we  publi.shed  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Objections  or  requests  for 
review  were  originally  due  by  December 
31,  1995.  However,  due  to  the  partial 
government  shutdown  from  December 
16,  1995,  through  January  6.  1996.  the 
time  frame  to  either  object  or  request  a 
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review  was  extended  22  days.  Such 
requests  for  review  or  objections  to  our 
intent  to  revoke  were  therefore  due  by 
January  22, 1996.  Within  the  specified 
time  frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  reyoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore. 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidimiping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-351-602 

Brazil 

Certain  Carbon  Steel  Butt-Weld  Pipe 

Fittings 
Objection  Date:  December  8,  1995, 

January  16, 1996 
Objector:  Hackney  Inc.,  Tube  Forgings 

of  America  Inc.,  et.  al. 
Contact:  Thomas  Schauer  at  (202)  482- 

4852 

A-428-062 

Germany 

Animal  Glue  and  Inedible  Gelatin 

Objection  Date:  January  11, 1996 

Objector:  Hudson  Industries 

Corporation 
Contact:  Karen  Park  at  (202)  482-3578 
A-588-405  I 

Japan 
Cellular  Mobile  Telephones  and 

Subassembhes 
Objection  Date:  December  6,  1995 
Objector:  Motorola  Inc. 
Contact:  Charles  Higgle  at  (202)  482- 

0650 
A-58&-811  I 

Japan 

Drafting  Machines  and  Parts  Thereof 
Objection  Date:  December  11, 1995 
Objector:  Vemco  Corporation 
Contact:  Mathew  Blaskovich  at  (202) 

482-5831 
A-588-068 
Japan 

Steel  Wire  Strand 
Objection  Date:  January  11,  1996 
Objector:  Florida  Wire  &  Cable 

Company 
Contact:  Kris  Campbell  at  (202)  482- 

3813 
A-614-502  ' 

New  Zealand 

Low-Fuming  Brazing  Copper  Rod  & 
.    Wire 

Objection  Date:  December  6, 1995 
Objector:  Copper  &  Brass  Fabricators 

Coimcil 
Contact:  Karin  Price  at  (202)  482-3782 
A-583-508 
Taiwan 
Porcelain-On-Steel  Cooking  Ware 


Objection  Date:  January  11, 1996 
Objector:  General  Housewares 

Corporation 
Contact:  Amy  Wei  at  (202)  482-1131 

Dated:  February  9,  1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-4172  Filed  2-22-96;  8:45  am] 
BILUNG  CODE  3S10-DS-M 


National  Oceanic  and  Atmospheric 
Administration 


P.D.  021596A] 

Environmentai  Impact  Statement  (EIS) 
for  the  Proposed  Consolidation  of 
NCAA  Facilities  In  Juneau,  AK 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 
EIS;  request  for  comments. 

SUMMARY:  NOAA  announces  its 
intention  to  prepare  an  EIS  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  for 
the  proposed  consolidation  of  NOAA/ 
NMFS  facilities  in  Juneau,  AK.  The 
University  of  Alaska  may  also  develop 
facilities  as  part  of  the  proposed 
consolidation. 

DATES:  Written  comments  on  the  intent 
to  prepare  and  EIS  will  be  accepted  on 
or  before  March  25, 1996.  Scoping 
meetings  are  scheduled  as  follows: 

1.  March  29, 1996,  1  p.m..  Federal 
Building,  Juneau.  AK. 

2.  May  24,  1996,  1  p.m..  Federal 
Building,  Juneau,  AK. 

3.  May  24,  1996,  5  p.m..  Centennial 
Hall,  Juneau,  AK. 

ADDRESSES:  Written  comments  on 
suggested  alternatives  and  potential 
impacts  should  be  sent  to  John  Gorman, 
Responsible  Program  Manager,  National 
Marine  Fisheries  Service,  Alaska 
Region,  P.O.  Box  21668,  Juneau,  AK 
99802-1668  or  to  Robb  Gries,  Contract 
Office  Technical  Representative,  NOAA, 
Facilities  and  Logistics  Division,  7600 
Sand  Point  Way  NE,  BIN  C15700, 
Seattle,  WA  98115. 

Scoping  meetings  will  be  held  as 
follows: 

1.  NOAA/NMFS  personnel  -  Friday, 
March  29.  1996,  4th  Floor  Conference 
Room,  Federal  Building,  709  West  9th 
Street,  Juneau,  AK,  1—4  p.m. 

2.  NOAA/NMFS  personnel  -  Friday, 
May  24,  1996,  4th  Floor  Conference 
Room.  Federal  Building,  709  West  9th 
Street,  Juneau,  AK,  1-4  p.m. 


3.  Open  to  the  public  -  Friday,  May 
24, 1996,  Centennial  Hall,  101  Egan 
Drive,  Jimeau,  AK,  5  p.m.-lO  p.m. 

SUPPLEMENTARY  INFORMATION: 

The  proposed  action  would  involve 
consolidation  of  NOAA/NMFS  offices, 
laboratory,  and  enforcement  facilities  in 
'  Jimeau,  AK.  NOAA  operations  are 
currently  in  four  space  assignments  in 
the  Federal  Building  and  at  an  aging, 
overcrowded  Commerce-owned 
laboratory  facility  at  Auke  Bay.  The 
NOAA/NMFS  portion  of  the  facility  will 
be  about  91,628  net  square  ft  (8,512.5 
square  meters)  in  size  and  constructed 
on  28  acres  (11.3  hectares  (ha))  of 
Commerce-owned  property  at  Auke 
Cape.  The  28  acre  (11.3  ha)  site  is 
situated  on  saltwater  (Auke  Bay)  and 
will  require  access  and  utility 
improvements.  Approximately  273 
NOAA/NMFS  related  personnel  would 
be  housed  in  the  consolidated  facilities. 
The  University  of  Alaska  School  of 
Fisheries  and  Ocean  Sciences  is 
interested  in  collocating  22,000  net 
square  ft  (2,044  square  meters)  of 
laboratory,  classroom,  and  office  space 
writh  NOAA/NMFS  at  Auke  Cape.  The 
University  of  Alaska  space  would  house 
about  90  faculty,  staff,  and  students.  The 
EIS  will  examine  three  alternative 
locations  for  the  proposed  consolidation 
and  also  evaluate  the  proposed  action 
with  and  without  University  of  Alaska 
peuticipation.  The  no  action  alternative 
will  also  be  evaluated.  The  agency's 
preferred  alternative  is  to  locate  on 
approximately  28  acres  (11.3  ha)  of 
agency-owned  land  at  Auke  Cape/ 
Indian  Point  on  Auke  Bay. 

To  identify  the  scope  of  issues  that 
will  be  addressed  in  the  EIS  and  to 
identify  potential  impacts  on  the  quality 
of  the  human  environment,  public 
participation  is  invited  by  providing 
written  comments  to  NMFS  and 
attending  the  scoping  meeting. 

PubUc  Information  Meetings: 

Additional  public  information 
meetings  and  community  workshops  on 
the  proposed  project  will  be  held  in 
Juneau  beginning  in  March.  These 
meetings  will  be  held  in  various 
locations  and  will  be  advertised  in  local 
Juneau  newspapers. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxihary  aids 
should  be  directed  to  John  Gorman  or 
Robb  Gries  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 


Dated:  February  15, 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  96-4167  Filed  2-22-96;  8:45  ami 

BILUNG  CODE  3S10-22-F 


[i.D.081195B] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
McDonnell  Douglas  Aerospace  Delta  II 
Vehicles  at  Vandenberg  Air  Force 
Base,  CA 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  modification  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA),  issued 
to  the  U.S.  Air  Force  (USAF)  on 
September  19, 1995,  to  take  small 
numbers  of  marine  mammals  by 
harassment  incidental  to  launches  of 
McDonnell  Douglas  Aerospace  (MDA) 
Delta  II  vehicles  at  Space  Launch 
Complex  2W  (SLC-2W),  Vandenberg 
Air  Force  Base,  CA  (Vandenberg),  has 
been  modified. 

EFFECTIVE  DATE:  The  authorization  is 
effective  from  September  19,  1995,  until 
September  19,  1996. 
ADDRESSES:  The  application, 
authorization  and  modification  are 
available  for  review  in  the  following 
offices:  Marine  Mammal  Division,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910  and  the  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Long 
Beach.  CA  90802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead.  301-713-2055, 
or  Irma  Lagomarsino,  301-980-4016. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  12, 1995,  NMFS  received  an 
application  from  the  USAF  requesting 
an  authorization  for  the  harassment  of 
small  numbers  of  harbor  seals  and 
potentially  for  other  pinniped  species 
incidental  to  launches  of  Delta  II 
vehicles  at  SLC-2W,  Vandenberg.  These 
launches  would  place  Department  of 
Defense,  National  Aeronautic  and  Space 
Administration  (NASA),  and 
commercial,  medium-weight  pay  loads 
into  polar  or  near-polar  orbits.  MDA/ 
NASA  intends  to  launch  four  to  five 


Delta  lis  during  the  period  of  this 
proposed  1 -year  authorization. 

Background  information  and  rationale 
was  provided  with  the  notice  of  receipt 
of  the  application  and  proposed 
authorization  that  was  published  on 
August  18,  1995  (60  FR  43120)  and  are 
not  repeated  here.  A  30-day  public 
comment  period  was  provided  on  the 
application  and  proposed  authorization. 
After  review  of  the  comments  received 
on  the  application,  NMFS  concluded 
that  the  taking  will  not  result  in  more 
than  the  harassment  (as  defined  by  the 
MMPA  Amendments  of  1994)  of  a  small 
number  of  harbor  seals,  California  sea 
lions,  and  northern  elephant  seals, 
would  have  only  a  negligible  impact  on 
the  species,  and  would  result  in  the 
least  practicable  impact  on  the  stock. 
Accordingly,  NMFS  determined  that  the 
requirements  of  section  101(a)(5)(D)  of 
the  MMPA  had  been  met  and  the 
incidental  harasisment  authorization  was 
issued  on  September  19,  1995  (60  FR 
52653,  October  10,  1995). 

Summary  of  Request 

Section  6fb)  of  the  IHA  requires  the 
USAF  to  observe  harbor  seal  activity  on 
haulouts  in  the  vicinity  of  SLC-2W 
before  and  after  each  Delta  II  launch  and 
to  record  launch  noise  levels  at  nearby 
harbor  seal  haulouts.  On  January  24, 
1996,  NMFS  received  a  request  from  the 
USAF  to  amend  section  6(b)  by 
removing  the  requirement  for  recording 
launch  noises  at  coastal  harbor  seal 
haulouts. 

The  first  launch  of  a  Delta  II  vehicle 
under  the  IHA  occurred  on  November  4, 
1995.  NMFS  and  the  USAF  received  a 
preliminary  report  on  noise 
measurements  recorded  at  various 
distances  from  SLC-2VV  during  this 
launch.  These  results  indicate  that 
launch  noise  was  similar  to  noise 
recorded  at  the  same  distances  during 
another  Delta  II  launch  at  the  Kennedy 
Space  Center,  FL,  in  July  1992. 
Furthermore,  the  USAF  indicated  that 
these  noise  levels  correspond  closely 
with  a  predictive  model  that  was  run 
prior  to  the  launch  to  calculate  launch 
noise  levels  at  various  distances  from 
the  launch  pad. 

Based  on  this  information,  it  appears 
that  noise  levels  from  launches  of  Delta 
II  space  vehicles  are  predictable  and 
consistent.  The  USAF  has  indicated  that 
the  azimuth  for  subsequent  Delta  II 
launches  during  the  authorization 
period  will  be  similar  to  the  November 
4,  1995,  launch.  The  noise  level 
measurements  taken  during  the 
November  4,  1995.  launch  therefore 
appear  to  be  applicable  to  the  remaining 
Delta  II  launches  during  the 
authorization  period. 


Be(uiuse  the  empirical  data  support 
the  predictive  model,  additional 
acoustic  measurements  are  unnecessary 
for  monitoring  the  impact  of  Delta  II 
launches  on  nearby  harbor  seal 
haulouts.  Accordingly,  on  January  31. 
1996,  NMFS  amended  .section  R(b)  of 
the  IHA  as  follows: 

b.  Observations  on  harbor  seal  activity 
at  harbor  seal  haulouts  in  the  vicinity  of 
SLC-2  and  Purisima  Point  or  in  the 
absence  of  pinnipeds  at  that  lot:ation,  at 
another  nearby  haulout.  must 
commence  at  least  72  hours  prior  to  any 
planned  launch  and  continue  for  a 
period  of  time  not  less  than  48  hours 
subsequent  to  launching. 

As  a  result  of  this  modification,  the 
monitoring  of  noise  levels  during  the 
remaining  launches  of  Delta  II  space 
vehicles  from  SLC-2W  will  not  be 
necessary  through  September  19.  1996. 
However,  the  USAF  will  be  requiredto 
comply  with  all  of  the  other  conditions 
of  the  IHA.  including  observations  of 
harbor  seal  activity,  as  required  in  the 
IHA. 

Dated:  February  15. 1996 
Ann  D.  Terbush, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Senice 
|FR  Dof:.  96-4166  Filed  2-22-96.  8:45  am) 
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p.D.  021596B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  two  applications  for 

scientific  research  permits  (P605  and 

P606). 

SUMMARY:  Notice  is  hereby  given  that 
Ms.  Pamela  A.  Pelrusso,  in  collaboration 
with  the  US.  Bun-au  of  Reclamation  al 
Red  Bluff.  CA  (BOR).  and  the  Contra 
Costa  Water  District  at  Com  ord.  (-A 
(CCWD)  have  applied  in  due  form  for 
permits  to  take  juvenile,  endangered, 
Sacramento  River  wintfv-ruii  (  hinook 
salmon  [Onrorhynchtis  tshawytsrha)  for 
the  purpose  of  scientific  research 
DATES:  Written  t  omments  or  requests  for 
a  public  hearing  on  either  of  tfiese 
applications  must  Ix^  received  on  or 
before  March  25.  199B. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR8. 
NMFS,  1315  Hast-Wesl  Hinhvvay.  Silver 
Spring,  MD  20910-3226  (301-71.V 
1401):  and 
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EKrector,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Blvd..  Suite 
4200,  Long  Beach,  CA  90802-4213 
(31&-980-4016). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 

SUPPLEMENTARY  INFORMATION:  Ms. 
Petrusso  and  CCWD  request  permits 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

Ms.  Petrusso,  a  graduate  assistant  of 
Michigan  State  University  (P605), 
requests  a  2-year  permit  to  determine 
the  physical  condition  of  juvenile 
chinook  salmon  rearing  in  mainstem 
habitats  between  Keswick  Dam  and  Red 
Bluff  on  the  Sacramento  River.  Listed 
juvenile  salmon  will  be  captured  and 
handled  indirectly  during  run-of-the- 
river  sampling  activities.  Any  adipose 
fin-clipped  juveniles  collected, 
including  juvenile,  listed,  hatchery- 
produced,  winter-run  chinook  salmon, 
will  be  sacrificed  and  provided  to  the 
U.S.  Fish  and  Wildlife  Service  at  Red 
Bluff,  CA  for  coded-wire  tag  extraction. 
The  proposed  project  will  contribute  to 
BOR's  efforts  to  reduce  migration 
impediments  to  the  four  runs  of 
Sacramento  River  chinook  salmon  by 
providing  baseline  data  for 
interpretation  of  the  results  of 
entrainment  studies.  In  addition,  the 
study  will  advance  the  understanding  of 
the  early  life  history  and  ecology  of 
young  chinook  salmon  in  the  uppier 
Sacramento  River. 

CCWD  (P606)  requests  a  5-year  permit 
to  monitor  its  Mallard  Slough  pumping 
facility  for  the  presence  of  listed 
juvenile  salmon  in  compliance  with  the 
California  ESA  requirements  imposed 
by  the  California  Department  of  Fish 
and  Game.  Listed  juvenile  salmon  may 
be  captured  and  handled  during 
bimonthly  sampling  from  February  15  to 
July  31  each  year  within  the  Mallard 
Slough  intake  channel  and  in  the 
adjacent  San  )oaquin  River  channel. 
Any  adipose  fin-clipped  juveniles 
collected,  including  juvenile,  listed, 
hatchery-produced,  winter-run  chinook 
salmon,  will  be  sacrificed  and  provided 
to  the  U.S.  Fish  and  Wildlife  Service  at 
Stockton,  CA  for  coded-wire  tag 
extraction.  Sampling  will  not  occur  if 
Delta  water  quality  conditions  do  not 
allow  the  operation  of  the  Mallard 
Slough  facility.  The  monitoring  results 
will  indicate  the  relative  abundance  of 
sensitive  fish  species  and  allow  CCWD 
to  modify  operation  of  the  Mallard 


Slough  facility  as  necessary  to  minimize 
potential  entrainment  losses. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
either  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those 
of  the  applicants  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  February  16, 1996. 
Ann  D.  Terbush. 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-4161  Filed  2-22-96;  8:45  am] 

BILUNG  COOC  3510-22-F 


[I.D.  0201 960] 

Marine  Manfimals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  modification  to 

permit  no.  854  (F211F). 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  854,  issued  to  the  Oregon 
Department  of  Fish  and  Wildlife, 
Marine  Science  Drive,  Bldg.  3,  Newport, 
OR  97365,  has  been  modified. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130  Silver  Spring, 
MD  20910  (301/712-2289); 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way,  NE,  BIN  C15700, 
Bldg.  1,  Seattle,  WA  98115-0070  (206/ 
526-6150); 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310/980-^015); 
and 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802-1668 
(907/586-7221). 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  the  Regulations  Governing 
the  Takinfj  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  of  the  regulations 
governing  the  taking,  importing,  and 


exporting  of  endangered  fish  and 
wildhfe  (50  CFR  part  222). 

Permit  No.  854  authorizes  scientific 
research  on  Steller  sea  lions 
(Eumetopias  jubatus)  over  a  5-year 
period. 

The  Permit,  as  modified,  reduces  the 
number  of  Steller  sea  lion  pups  to  be 
weighed,  measured,  marked,  Hipper 
tagged,  hot-branded,  and  have  blood 
drawn  from  200  to  100  annually,  and 
authorizes  100  Steller  sea  lions  of  ^ny 
sex  or  age  to  be  weighed,  measured, 
marked,  flipper  tagged,  hot-branded, 
and  have  blood  drawn  annually. 

Issuance  of  this  modified  permit  as 
required  by  the  Endangered  Species  Act 
of  1973  was  based  on  a  finding  that  such 
permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act. 

Dated:  February  14, 1996. 
Ann  D.  Teibush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-4160  Filed  2-22-96;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  25, 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Mij|^man  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On 
October  20  and  December  29, 1995,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  F.R.  54612  and 
67351)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 


qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  befow  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 
Acquisition  &  Distribution  of  D-Cell 

Batteries  (6135-00-835-7210), 

Defense  General  Supply  Center, 

Richmond,  Virginia 
Grounds  Maintenance,  Department  of 

Veterans  Affairs  Medical  Center,  801 

South  Marion  Street,  Lake  City, 

Florida. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  96-4142  Filed  2-22-96;  8:45  ami 

BILUNG  CODE  63S3-01-P 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  March  25,  1996. 


ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sm.all  entities. 
The  major  factors  o^hsidered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fumi.sh  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for, 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Case,  Plotting  Board 

1220-01-055-6137 

NPA:  North  Bay  Rehabilitation  Services. 
Inc.,  San  Rafael,  California  at  its 
facility  in  Rohnert  Park,  California 

Web  Door  Assembly 

5340-02-000-0319 


NPA:  Ranch  Rehabilitation  & 

Developmental  Services.  Inc.,  New 

Albany,  Indiana 
Envelope.  Wallet 
7530-0O-NIB-O260  20"  x  26" 
7530-00-NIB-0261  25"  x  31" 
753O-00-NIB-0262  30"x42' 
(Requirements  for  the  Defense  Mapping 

Service,  Bethesda,  MD) 
NPA:  Blind  Industries.  Inc.,  Buffalo. 

New  York 
Panel  Marker,  Aerial  Liaison 
8345-00-567-3323 
NPA:  North  Bay  Rehabilitation  Services, 

Inc.,  San  Rafael,  California  at  its 

facility  in  Rohnert  Park,  California 
Wipes,  Scrubber 
M.R.  588 
NPA:  Mississippi  Industries  for  the 

Blind,  Jackson.  Mississippi 

Sen'ices 

Food  Service 

U.S.  Naval  Home 

Gulfport.  Mississippi 

NPA:  Allied  Enterprises  of  Harrison 

County,  Long  Beach,  Mississippi 
Janitorial/Custodial 
AMSA  #32 
100  Stephens  Road 
Wilkes-Barre,  Pennsylvania 
NPA:  United  Rehabilitation  Services, 

Inc.,  Wilkes-Barre.  Pennsylvania 
Recycling  Service 
for  the  following  lo<;ations; 
Cape  Cxinaveral  Air  Forf:e  Station. 

Florida 
Jonathon  Dickinson  Missile  Tracking 

Annex,  Florida 
Malabar  Tracking  Annex.  Florida 
NPA:  ARC-Brevard.  Inc..  Rocklndge. 

Florida 
Operation  of  SERVMART 
Fleet  and  Industrial  Supply  Center 
Agana,  Guam 
NPA:  Able  Industries  of  the  P.i(;inc. 

'Agana.  Guam 
Beverly  L.  Milkman. 
Executive  Director. 
jFR  DtK    96-4141  FiU'd  2-22-96.  8  45  .iml 

BILLING  CODE  U&3-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Na\^ 

Notice  of  Availability  of  Inventions  for 
Licensing;  Government-Owned 
Inventions 

SUMMARY:  The  inventions  listed  lielow 
are  assigned  to  the  United  States 
Government  as  repres<;nltH)  by  tht* 
Secretary  of  the  Navy  and  an-  available 
for  licensing  by  the  Department  of  the 
Navy.  Copies  of  the  patents  ( ited  art? 
available  from  ihe  Conmiissioner  of 
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Patents  and  Trademarks,  Washington, 
DC  20231,  for  $3.00  each.  Requests  for 
copies  of  pateRts  must  include  the 
patent  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR.  OOCC, 
Ballston  Tower  One.  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Patent  No.  5,489,200:  COMPRESS/ 
MELT  PROCESSOR  FOR 
CONTAMINATED  PLASTIC  WASTE; 
filed  29  November  1994;  patented  6 
February  1996. 

Patent  No.  5,488,278:  LOAD  LIMIT 
SYSTEM  FOR  MECHANICAL  UNEAR 
ACTUATOR;  filed  23  September  1994; 
patented  30  January  1996. 

Dated:  February  12, 1996. 
MJ}.  Scfaetzsle. 

LT.  JAGC.  USSR.  Alternate  Federal  Register 
Liaison  OHicer. 

(FR  Doc.  96-4107  Filed  2-22-96;  8:45  am) 
BtLUNG  CODE  3S10-FF-P 


Board  of  Advisors  to  ttie 
Superintendent,  Navai  Postgraduate 
School;  Open  IMeeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Board  of  Advisors  to  the 
Superintendent.  Naval  Postgraduate 
School,  Monterey,  California,  will  meet 
on  1-2  May,  1996,  in  Hermann  Hall 
(Bldg  220)  at  the  School.  All  sessions 
will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to  eUcit 
the  advice  of  the  board  of  the  Navy's 
Postgraduate  Education  Program.  The 
board  examines  the  effectiveness  with 
which  the  Naval  Postgraduate  School  is 
accomplishing  its  mission:  To  this  end, 
the  board  will  inquire  into  the  curricula; 
instruction;  physical  equipment; 
administration  ;  state  of  morale  pf  the 
student  body,  faculty,  and  staff;  fiscal 
affairs;  and  any  other  matters  relating  to 
the  operation  of  the  Naval  Postgraduate 
School  as  the  board  considers  pertinent. 

For  further  information  concerning 
this  meeting  contact:  Ms.  Jan 
Kleinschmidt.  Naval  Postgraduate 
School,  Monterey,  California  93943- 
5000,  Telephone  Number:  (408)  656- 
2512. 

Dated:  February  13. 1996 
M  J).  Schetzsle, 

LT.  JAGC,  USNR,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  96-4071  Filed  2-22-96:  8:45  am) 
BILLMQ  COOE  3«10-Ff-F 
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DELAWARE  RiVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
February  28.  1996.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:00 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Police  Drive,  West  Trenton.  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
11:00  a.m.  at  the  same  location  and  will 
include  a  presentation  on  the 
Neshaminy  Creek  Basin  Study  and 
management  options,  discussion  of 
proposed  DRBC  computer  system  and 
CIS,  the  Commission's  1996  meeting 
schedule  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows:  ^ 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  1 1  and/or  Section  3.8  of  the 
Compact: 

1 .  Holdover  Project:  Crompton  &■ 
Knowles  Colors  Incorporated,  D-95-6 
(Revised).  A  request  to  revise  the 
applicant's  recently  approved  0.22 
million  gallons  per  day  (mgd)  industrial 
wastewater  treatment  plant  (IWTP) 
expansion  docket  to  increase  the 
average  monthly  allowable  copper 
concentration  limits  from  0.50 
milligrams  per  liter  (mg/1)  to  1.0  mg/1. 
The  applicant  requests  the  limit  on  the 
basis  of  demonstration  of  best 
practicable  treatment  provided  by  its 
IWTP  that  serves  the  applicant's 
dyestuff  and  special  chemical 
manufacturing  operation.  The  plant  is 
located  in  Robeson  Township.  Berks 
County.  Pennsylvania  and  will  continue 
to  discharge  to  the  Schuylkill  River. 
This  hearing  continues  that  of  January 
24. 1996. 

2.  Merrill  Creek  Owners  Group 
(MCOG)  D-77-110  CP  (Amendment  9). 
An  application  for  inclusion  of  the 
Grays  Ferry  Cogeneration  Partnership's 
173  megawatt  cogeneration  plant  (an 
oil/natural  gas  fueled  combustion 
turbine  approved  by  Docket  No.  D-95- 
32  on  June  28,  1995)  as  a  Designated 
Unit  to  Table  A  (Revised)  of  the  Merrill 
Creek  Reservoir  project,  to  enable 
releases  from  the  reservoir  to  make  up 
for  consumptive  water  use  of  the  plant 
during  drought  periods.  The  MCOG 
expects  the  Grays  Ferry  Cogeneration 
plant  to  have  a  maximum  monthly 
consumptive  water  use  of  267,840 
gallons  per  day  (gpd)  during  winter  and 


60,480  gpd  during  summer.  The  plant  is 
situated  on  the  site  of  an  existing 
cogeneration  facility  which  was 
formerly  part  of  the  PECO  Energy 
Company's  Schuylkill  Generating 
Station,  in  the  City  of  Philadelphia, 
Pennsylvania.  Merrill  Creek  Reservoir  is 
located  in  Harmony  Township,  Warren 
County,  New  Jersey. 

3.  Borough  ofDoylestown  D-79-18  CP 
RENEWAL  3.  An  application  for  the 
renewal  of  a  groimd  water  withdrawal 
project  to  supply  up  to  50  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  distribution  system  from 
Well  Nos.  7,  8,  9, 10,  12  and  13. 
Commission  approval  on  March  27, 
1991  was  limited  to  five  years  and  will 
expire  unless  renewed.  The  applicant 
requests  that  the  total  withdrawal  fi'om 
all  wells  remain  limited  to  50  mg/30 
days.  The  project  is  located  in  the 
Borough  ofDoylestown,  Bucks  Coimty, 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

4.  Evesham  Municipal  Utilities 
Authority  D-93-12  CP  RENEWAL.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  23  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  12  screened  in  the  PRM 
Aquifer,  and  to  retain  the  existing 
withdrawal  limit  of  136  mg/30  days 
from  all  wells.  The  project  is  located  in 
Evesham  Tovmship,  Burlington  County, 
New  Jersey. 

5.  Village  of  Wurtsboro  D-94-25  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  2.5  mg/30  days  of  water  to  the 
applicant's  distribution  system  fi'om 
new  Well  Nos.  2  and  3.  and  to  limit  the 
withdrawal  from  all  wells  to  6.0  mg/30 
days.  The  project  is  located  in  the 
Village  of  Wurtsboro.  Sullivan  County, 
New  York. 

6.  Warminster  Township  Municipal 
Authority  D-94-40  CP.  An  application 
for  the  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  18 
mg/30  days  to  the  applicant's 
distribution  system  from  new  Well  Nos. 
43,  44  and  45;  and  to  increase  the 
existing  withdrawal  limit  from  all  wells 
from  98.46  mg/30  days  to  114  mg/30 
days.  The  project  is  located  in 
Warminster  Township,  Bucks  County, 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

7.  Old  York  Country  Club  D-95-3.  An 
application  for  approval  of  a  ground 
water  and  surface  water  withdrawal 
project  to  supply  up  to  8  mg/30  days  of 
water  to  the  applicant's  golf  course 
irrigation  system  from  new  Well  Nos.  1 
and  2,  and  to  limit  the  withdrawal  from 
the  man-made  storage  reservoirs  to  8 
mg/30  days.  The  project  is  located  in 


Chesterfield  Township,  Burlington 
County,  New  Jersey. 

8.  Delaware  Avenue  Enterprises,  Inc. 
D-95-6J.  A  project  to  construct  a  multi- 
purpose marine  terminal  on  the 
Delaware  River  which  will  entail 
removal  of  existing  deteriorated  pier 
structures,  construction  of 
approximately  1,750  linear  feet  of  new 
bulkheading,  filling  approximately  2.3 
acres  of  open  water,  and  dredging 
approximately  197,760  cubic  yards.  The 
project  is  located  immediately  upstream 
of  the  Walt  Whitman  Bridge 
(encompassing  Piers  103  through  108) 
in  the  City  of  Philadelphia,  Philadelphia 
County,  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.^Jilias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  February  13, 1996. 
Susan  M .  Weisman, 
Secretary. 

[FR  Doc.  96-^094  Filed  2-22-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  23, 
1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public: 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summar\ 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  nt 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  P.Ttrif.k  ) 
Sherrill  at  the  address  specified  above. 

Dated:  February  IB.  1996. 
Gloria  Parker, 
Director.  Information  Reaources  Croup. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Randolph-Sheppard 
Vending  Facility  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit: 
Federal  Government;  State,  local  or 
Tribal  Govt,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  51. 
Burden  Hours:  739. 

Abstract:  The  information  is  needed 
to  evaluate  the  effectiveness  of  the 
program  and  to  promote  growth.  The 
information  is  transmitted  to  State 
agencies  to  assist  in  the  conduct  and 
expansion  of  the  program  at  the  State 
level. 

Office  of  Management 

Type  of  Review:  Reinstatement. 

r/f/e.GEPA  424  Biennial  Report  on 
the  Distribution  of  Federal  Education 
Funds. 


Frequency:  Biennially. 

Affected  Public:  Federal  Government; 
State,  local  or  Tribal  GovemmenI,  SEAs 
or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  144. 
Burden  Hours:  3.436. 

Abstract:  Section  424  of  the  General 
Education  Provisions  Act  (GEPA) 
requires  States  to  report  on  the 
distribution  of  funds  for  State- 
administered  Federal  education 
programs.  The  U.S.  Department  of 
Education  is  required  to  report  to 
Congress  the  distribution  of  State-  and 
Federally-administered  Federal 
education  funds. 
IFR  D<jc.  96-4055  Filed  2-22-96;  8:45  ami 
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Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  199.5. 
DATES:  Interested  persons  are  invited  to 
submit, comments  on  or  before  March 
25. 1996. 

ADDRESSES:  Written  comments  should 
be  .iddres.sed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Wend>  Ta>ior.  IJesk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Offic;e  Buildin>j.  Washington. 
DC  20.50.3.  RiKque.sts  for  t  opies  of  the       > 
proposed  information  collection  / 

requests  should  be  addressed  to  Patrirk 
I.  Sherrill,  Department  of  Education,  f>W 
Independence  .Avenue.  SW  .  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  |.  Sherrill  (202)  708-8196 
Individuals  who  use  a 
tPlet:ommunications  device  for  the  deaf 
(TDD)  may  c;ail  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8319 
between  8  a.m.  and  H  p  m  ,  Eastern  lime. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Se<;tion 
3506  of  the  Paperwork  Reduc  tion  .\ct  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
collection  reque.sts.  OMB  may  amend  or 
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waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Croup  publishes 
this  notice  containing  proposed 
infocmation  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  conijnent  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  speciTied  above. 

Dated:  February  16, 1996. 
Gloria  Parker,  j 

Director,  Information  Fesources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  1996  National  Postsecondary 
Student  Aid  Study. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not  for  Profit  institutions. 

Reporting  Rurden  and  Recordkeeping: 
Responses:  1. 
Burden  Hours:  36,191. 

Abstract:  This  study  collects  data 
from  a  sample  of  students  in 
postsecondary  institutions,  including 
institutional  financial  aid  data  on 
sample  students,  and  a  sample  of 
students'  parents.  It  collects  data  to 
determine  how  students  and  their 
families  finance  postsecondary 
education,  and  to  describe  | 

characteristics  of  enrolled 
postsecondary  students,  addressing 
important  issues  in  this  area.  This 
collection  is  for  institutional  student, 
and  parent  data. 

Office  of  Management  | 

Type  of  Review:  Revision. 

Title:  Waiver  Cuidance  under  Goals 
2000. 

Frequency:  On  occasion. 

Affected  Public:  State,  Local  or  Tribal 
Government.  SEAs  or  LEA^. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  300. 
Burden  Hours:  6.000. 


UMI 


Abstract:  This  information  provides 
guidance  to  schools,  LEAs  and  SEAs  on 
the  submission  of  requests  for  waivers 
of  statutory  and  regulatory 
requirements. 

[FR  Doc.  96-4056  Filed  2-22-96;  8:4.5  ami 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
25,  1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any. agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to    . 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection. 


grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  February  16. 1996. 
Gloria  Q^ker, 

Director,  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Equity  in  Athletics  Disclosure 
Act. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit         « 
institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1.800. 
Burden  Hours:  9.900. 

Abstract:  The  Equity  in  Athletics 
Disclosure  Act  amended  the  Higher 
Education  of  1965.  as  amended,  to 
require  coeducational  institutions  of 
higher  education  that  participate  in  a 
Title  IV.  HEA  program  to  make  available 
annually  a  report  on  institutional 
financing  and  student  participation  in 
men's  and  women's  intercollegiate 
athletic  teams. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  New  Application  for  Grants 
under  the  Student  Support  Services 
Program. 

Frequency:  Every  Three  Years. 

Affected  Public:  Not-for-profit 
institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1,115. 
Burden  Hours:  11.150. 

Abstract:  Information  requested  from 
eligible  institutions  of  higher  education 
is  needed  to  provide  department 
program  officers  with  necessary 
information  to  make  funding  decisions 
and  to  determine  compliance  with 
authorizing  legislation  and  program 
regulations. 

jFR  Doc;  96-^057  Filed  2-22-96;  8:45  am) 
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Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities. 


SUMMARY:  The  Secretary  proposes  an 
absolute  priority  and  a  competitive 
preference  priority  under  the  Jacob  K. 
Javits  Gifted  and  Talented  Students 
Education  Program.  The  Secretary  takes 
this  action  to  focus  Federal  financial 
assistance  on  specific  approaches  to 
identifying  and  serving  gifted  and 
talented  students.  The  Secretary  may 
use  these  priorities  in  FY  1996  and 
subsequent  years. 

DATES:  Comments  must  be  received  on 
or  before  March  25,  1996. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Linda  Jones,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  N.W.,  Room  500, 
Washington,  D.C.  20208-5645. 
Comments  may  also  be  sent  through  the 
Internet  to  (Javits_Grant@ed.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Jones  or  Janet  Williams. 
Telephone:  (202)  219-2153  or  (202) 
219-1674.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Jacob 
K.  Javits  Gifted  and  Talented  Students 
Education  Program  is  designed  to  build 
nationwide  capability  in  gifted  and 
talented  education  and  encourage  rich 
and  challenging  curricula  for  all 
children. 

The  Secretary  seeks  to  improve  the 
education  of  gifted  and  talented 
children,  and  to  promote  the  use  of 
strategies  developed  in  gifted  and 
talented  education  programs  to  help 
improve  the  education  of  all  students. 
The  Secretary  believes  that  improving 
the  education  of  gifted  and  talented 
students  is  an  integral  part  of  achieving 
the  National  Education  Goals,  which 
require  that  every  student  attain  higher 
standards  of  academic  excellence.  The 
Secretary  is  particularly  concerned  that 
the  educational  needs  of  gifted  and 
talented  students  from  populations 
historically  underserved  by  gifted  and 
talented  education  programs  be 
addressed.  In  addition,  the  Secretary 
wants  to  see  gifted  and  talented 
education  programs  contribute  to 
systemic  education  reform  by  modeling 
coordinated  systems  of  challenging 
standards  and  assessments,  curricula, 
and  teacher  preparation  aligned  with 
those  standards  to  improve  education. 
The  Secretary  believes  that  the  use  of 
challenging  content  and  performance 
standards'is  the  most  promising  way  to 
raise  students'  achievement. 

Therefore,  the  Secretary  proposes  an 
absolute  priority  that  would  support  the 


development  of  model  demonstration 
programs  that  focus  on  economically 
disadvantaged  children,  children  with 
limited  English  proficiency,  or  children 
with  disabilities.  Each  project  would  be 
required  to  involve  a  school  or  schools 
that  serve  at  least  50  percent  low- 
income  children  and  to  incorporate 
professional  development  of  staff  and 
training  of  parents  into  the  program.  In 
addition,  the  program  must  be  based  on 
challenging  content  and  performance 
standards  in  one  or  more  of  the  core 
subject  areas,  and  include  a 
comprehensive  improvement  plan  for 
each  school  involved  in  the  project. 

The  Secretary  proposes  a  competitive 
priority  to  direct  financial  assistance  to 
projects  that  primarily  benefit  areas  that 
have  been  designated  as  Empowerment 
Zones  or  Enterprise  Communities  in 
accordance  widi  Section  1391  of  the 
Internal  Revenue  Code  (IRC),  as 
amended  by  Title  XIII  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993. 

Background  on  Empowerment  Zone 
and  Enterprise  Community  Program — 

(EZ/EC) 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Administration's 
community  revitalization  strategy.  The 
program  is  the  first  step  in  rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

The  Departments  of  Agriculture 
(USDA)  and  Housing  and  Urban' 
Development  (HUD)  have  designated 
empowerment  zones  and  enterprise 
communities,  which  are  communities 
located  within  the  cities  and  counties 
listed  in  the  appendix. 

The  Empowerment  Zones  and 
Enterprise  Communities  were 
designated  based  on  locally-developed 
strategic  plans  that  comprehensively 
address  how  the  community  will  link 
economic  development  with  education 
and  training,  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
together  will  support  sustainable 
communities.  Designated  areas  will 
receive  Federal  grant  funds  and 
substantial  tax  benefits  and  will  have 
access  to  other  Federal  programs.  (For 
additional  information  on  the  Urban  EZ/ 
EC  program  contact  HUD  at  1-800-998- 
9999  and  for  the  rural  EZ/EC  program 
contact  USDA  at  1-600-645-4712.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
the  Enterprise  Community  initiative  in 


a  variety  of  ways.  If  is  encouraging 
zones  to  use  funds  they  already  receive 
from  Department  of  Education  programs 
(including  Title  I  of  the  Elementary  and 
Secondary  Education  Act.  the  Safe  and 
Drug-Free  Schools  and  Communities 
Act.  the  Adult  Education  Act,  and  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act)  to  support 
the  comprehensive  vision  of  their 
strategic  plans.  In  addition,  the 
Department  of  Education  is  giving 
preferences  to  EZ/ECs  in  a  number  of 
discretionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development. 

The  Empowerment  Zone  initiative 
and  the  Jacob  K.  Javits  Gifted  and 
Talented  Students  Education  Program 
share  some  common  features.  Both 
programs  are  concerned  with  the 
educational  advancement  of  students 
caught  in  high-poverty  communities. 
Under  the  Javits  Gifted  and  Talented 
Education  Program,  at  least  one-half  of 
the  grants  in  any  given  year  must  serve 
students  who  are  economically 
disadvantaged,  limited  English 
proficient  or  who  have  disabilities. 
Communities  that  have  been  designated 
as  Empowerment  Zones  or  Enterprise 
Communities  have  demonstrated  a 
capacity  for  the  type  of  planning  that 
allows  communities  to  use,  where 
appropriate,  methods  and  materials 
developed  in  gifted  and  talented 
programs  to  improve  the  educational 
opportunities  for  all  children. 

The  Secretary  believes  that  the 
limited  resources  available  under  the 
Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program  will  have 
the  greatest  impact  if  the  funds  are 
directed  to  communities  that  have  the 
greatest  need  and  have  already 
established  comprehensive  community 
development  plans.  Therefore,  the 
Secretary  establishes  the  following 
competitive  priority  to  focus  Federal 
funds  on  gifted  and  talented  projects 
that  would  address  the  needs  of 
Empowerment  Zones  or  Enterprise 
Communities. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applicdtions .  A  notiie 
inviting  applications  under  this  priority  for 
fiscal  year  1996  will  be  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
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only  applications  that  meet  this  absolute 
priority: 

Proposed  Absolute  Priority— Model 
Programs 

Projects  that  establish  and  operate 
model  programs  to  serve  gifted  and 
talented  students  in  schools  in  which  at 
least  50  percent  of  the  students  enrolled 
are  from  low-income  families.  Projects 
must  include  students  who  may  not  be 
served  by  traditional  gifted  and  talented 
programs,  including  economically 
disadvantaged  students,  limited  English 
proficient  students,  and  students  with 
disabilities.  The  projects  must 
incorporate  high-level  content  and 
performance  standards  in  one  or  more  of 
the  core  subject  areas  as  well  as  utilize 
innovative  teaching  strategies.  The 
projects  must  provide  comprehensive 
ongoing  professional  development 
opportunities  for  staff.  The  projects 
must  incorporate  training  for  parents  in 
ways  to  support  thfeir  children's 
educational  progress.  There  must  also 
be  coraprehensive.evaluation  of  the 
projects'  activities. 

Proposed  Competitive  Preference 
Priority — Empowerment  Zone  or 
Enterprise  Community 

Within  this  proposed  absolute  priority 
concerning  model  projects,  the 
Secretary,  under  34  CFR  75.105{c)(2)(i), 
proposes  to  give  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
proposes  to  award  five  (5)  points  to  an 
application  that  meets  this  competitive 
priority.  These  points  would  be  in 
addition  to  any  points  the  application 
earns  under  the  evaluation  criteria  for 
the  program: 

Projects  that  implement  model 
programs  in  one  or  more  schools  in  an 
Empowerment  Zone  or  Enterprise 
Community  or  that  primarily  serve 
students  who  reside  in  the  EZ  or  EC. 
Applicants  must  ensure  that  the 
proposed  program  relates  to  the  strategic 
plan  and  will  be  an  integral  part  of  the 
Empowerment  Zone  or  Enterprise 
Community  program. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 


notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  500,  555  New 
Jersey  Avenue,  N.W.,  Washington,  D.C., 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Regulations 

(a)  34  CFR  Parts  74,  75,  77,  79,  80,  81, 
85  and  86;  and  (b)  the  final  regulations 
for  Standards  for  the  Conduct  and 
Evaluation  of  Activities  Carried  Out  by 
the  Office  of  Educational  Research  and 
Improvement  (OERI) — Evaluation  of 
Applications  for  Grants  and  Cooperative 
Agreements  and  Proposals  for  Contracts, 
published  on  September  14, 1995  in  the 
Federal  Register  (60  FR  47808),  to  be 
codified  at  34  CFR  Part  700. 

Note:  The  regulations  in  34  CFR  Part  791 
previously  applicable  to  tiiis  program  will  no 
longer  apply  to  this  program. 

Program  Authority:  20  U.S.C  8032-8036. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.206A,  Jacob  K.  Javits  Gifted  and 
Talented  Students  Education  Program) 

Dated:  February  t6,  1996. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

Appendix — Empowerment  Zones  and 
Enterprise  Communities 

Empowerment  Zones  (EZ) 

Georgia:  Atlanta 

Illinois:  Chicago 

Kentucky:  Kentucky  Highlands* 

Maryland:  Baltimore 

Michigan:  Detroit 

Mississippi:  Mid  Delta* 

New  York:  Harlem,  Bronx 

Pennsylvania/New  Jersey:  Philadelphia, 

Camden 
Texas:  Rio  Grande  Valley* 

Supplemental  Empowerment  Zones 
(SEZI 

California:  Los  Angeles 
Ohio:  Cleveland 

Enterprise  Communities  (EC) 

Alabama:  Birmingham 
Alabama:  Chambers  County* 
Alabama:  Greene,  Sumter  Counties* 
Arizona:  Phoenix 
Arizona:  Arizona  Border* 
Arkansas:  East  Central* 
Arkansas:  Mississippi  County* 
Arkansas:  Pulaski  County 


California:  Imperial  County* 
California:  Los  Angeles,  Huntington 

Park 
California:  San  Diego 
California:  San  Francisco,  Bayview, 

Hunter's  Point 
CaHfornia:  Watsonville* 
Colorado:  Denver 
Connecticut:  Bridgeport 
.  Connecticut:  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida:  Jackson  County* 
Florida:  Tampa 
Florida:  Miami,  Dade  County 
Georgia:  Albany 
GeorgjaUIientral'Savannah  * 
Georgia:  Crisp,  Dooley  Counties* 
Illinois:  East  St.  Louis 
Illinois:  Springfield 
Indiana:  Indianapolis 
Iowa:  Des  Moines 
Kentucky:  Louisville 
Louisiana:  Northeast  Delta* 
Louisiana:  Macon  Ridge* 
Louisiana:  New  Orleans 
Louisiana:  Ouachita  Parish 
Massachusetts:  Lowell 
Massachusetts:  Springfield 
Michigan:  Five  Cap* 
Michigan:  Flint 
Michigan:  Muskegon 
Minnesota:  Minneapolis 
Minnesota:  St.  Paul 
Mississippi:  Jackson 
Mississippi:  North  Delta* 
Missouri:  East  Prairie* 
Missouri:  St.  Louis 
Nebraska:  Omaha 
Nevada:  Clarke  County,  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque 
New  Mexico:  Moro,  Rico  Arriba,  Taos 

Counties* 
New  York:  Albany,  Schenectady,  Troy 
New  York:  Buffalo 
New  York:  Newburgh,  Kingston 
New  York:  Rochester 
North  Carolina:  Charlotte 
North  Carolina:  Halifax,  Edgecombe, 

Wilson  Counties* 
North  Carolina:  Robeson  County* 
Ohio:  Akron 
Ohio:  Columbus 
Ohio:  Greater  Portsmouth* 
Oklahoma:  Choctaw,  McCurtain 

Counties* 
Oklahoma:  Oklahoma  City 
Oregon:  Josephine* 
Oregon:  Portland 
Pennsylvania:  Harrisburg 
Pennsylvania:  Lock  Haven* 
Pennsylvania:  Pittsburgh 
Rhode  Island:  Providence 
South  Carolina:  Charleston 
South  Carolina:  Williamsburg  County* 
South  Dakota:  Beadle,  Spink  Counties* 
Tennessee:  Fayette,  Haywood  Counties* 


Tennessee:  Memphis 
Tennessee:  Nashville 
Tennessee/Kentucky:  Scott,  McCreary 

Counties* 
Texas:  Dallas 
Texas:  El  Paso 
Texas:  San  Antonio 
Texas:  Waco 
Utah:  Ogden 
Vermont:  Burlington 
Virginia:  Accomack* 
Virginia:  Norfolk 
Washington:  Lower  Yakima* 
Washington:  Seattle 
Washington:  Tacoma 
West  Virginia:  West  Central* 
West  Virginia:  Huntington 
West  Virginia:  McDowell* 
Wisconsin:  Milwaukee 
•Denotes  rural  designee. 

Enhanced  Enterprise  Communities 
(EEC) 

California:  Oakland 

Massachusetts:  Boston 

Missouri/  Kansas:  Kansas  City,  Kansas 

City 
Texas:  Houston 
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DEPARTMENT  OF  ENERGY 

Final  Environmental  Impact  Statement 
on  a  Proposed  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent 
Nuclear  Fuel 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Availability. 

summary:  The  Department  of  Energy 
(DOE)  and  the  Department  of  State  have 
completed  the  final  Environmental 
Impact  Statement  (EIS)  on  a  Proposed 
Nuclear  Weapons  Nonproliferation 
Policy  Concerning  Foreign  Research 
Reactor  Spent  Nuclear  Fuel.  The  final 
EIS  was  prepared  in  compliance  with 
requirements  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Council  on  Environmental 
Quality  regulations  implementing 
NEPA,  40  CFR  Parts  1500-1508,  and  the 
DOE  Implementing  Procedures,  10  CFR 
Part  1021.  The  Department  of  State  was 
a  cooperating  agency  in  preparing  this 
EIS.  The  analyses  demonstrate  that  the 
potential  impacts  on  the  environment, 
workers  and  the  general  public  of 
implementing  any  of  the  alternative 
management  approaches  analyzed  in  the 
EIS  would  be  small  and  within 
applicable  Federal  and  state  regulatory 
limits.  The  final  EIS  identifies  the 
preferred  alternative  of  the  Departments 
of  Energy  and  State  for  the  management 


of  foreign  research  reactor  spent  nuclear 
fuel. 

DOE  has  completed  general 
distribution  of  the  document  to 
interested  Members  of  Congress, 
appropriate  Federal  agencies,  the 
Governors  of  affected  states,  leaders  of 
affected  Indian  tribes,  interested  local 
and  state  public  officials,  and 
organizations  and  persons  who  are 
known  to  have  an  interest  in  the 
subjects  addressed  in  the  final  EIS.  DOE 
has  filed  the  final  EIS  with  the 
Environmental  Protection  Agency 
(EPA),  which  is  also  publishing  a  Notice 
of  Availability  in  today's  Federal 
Register.  The  final  EIS  is  also  available 
to  the  public  in  DOE  reading  rooms  and 
designated  information  locations,  which 
are  identified  in  this  notice.  DOE  plans 
to  issue  a  Record  of  Decision  on  the 
final  EIS  no  sooner  than  thirty  days  after 
EPA  publishes  a  Notice  of  Availability 
of  the  EIS  in  the  Federal  Register. 
ADDRESSES:  Requests  for  copies  of  the 
final  EIS  and  for  further  information  on 
the  final  EIS  should  be  directed  to  the 
Center  for  Environmental  Management 
Information,  P.O.  Box  23769, 
Washington,  D.C.  20026-3769.  Copies  of 
the  final  EIS  may  also  be  obtained  by 
following  instructions  given  below 
under  "Supplementary  Information",  or 
by  calling  1-800-736-3282.  Addresses 
of  DOE  Public  Reading  Rooms,  and 
other  locations  where  the  final  EIS  will 
be  available  for  public  review,  are  listed 
below  under  SUPPLEMENTARY 
INFORMATION. 

General  information  on  the  DOE 
NEPA  process  may  be  obtained  from: 
Ms.  Carol  Borgstrom.  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH-42), 
United  States  Department  of  Energy. 
1000  Independence  Avenue,  S.W.. 
Washington.  D.C.  20585-0001.  Ms. 
Borgstrom  may  be  reached  by  phone  at 
(202)  586-4600,  or  by  leaving  a  message 
at  (800) 472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

DOE  issued  the  draft  Environmental 
Impact  Statement  on  April  21,  1995. 
The  draft  analyzed  environmental 
impacts  and  policy  issues  associated 
with  the  proposed  adoption  and 
implementation  of  a  policy  for 
management  of  spent  nuclear  fuel  from 
foreign  research  reactors.  The  public 
comment  period  on  the  draft  EIS  ran 
from  April  21,  1995  to  Iuly*20,  1995. 
During  this  period,  DOE  held  17  public 
meetings  in  16  cities  nationwide  in 
order  to  obtain  public  comments  on  the 
draft  EIS.  The  draft  EIS  was  made 
available  to  the  public  by  mailings  to 
persons  known  to  have  expressed 


interest  in  reviewing  the  do<;ument.  and 
by  providing  copies  for  public  review  at 
CiOE  Reading  Rooms  and  other 
designated  information  locations.  More 
than  1.250  commentors,  including  a 
broad  spectrum  of  private  citizens, 
organizations,  local,  state,  and  Federal 
officials.  Native  American  Tribes,  and 
public  interest  groups  commented  on 
the  draft  EIS.  The  public  comments  are 
contained  in  Volume  3  of  the  final  EIS. 
DOE  and  the  Department  of  State 
responses  to  those  comments  are  also 
provided  in  Volume  3.  as  well  as  a 
description  oflhe  changes  made  to  the 
final  EIS  in  response  to  the  comments 
on  the  draft. 

The  public  comments  on  the  draft  EIS 
were  considered  both  individually  and 
collectively  by  the  Department  of  State. 
Some  comments  resulted  in 
modifications  to  the  EIS.  For  other 
comments,  DOE  explained  why  a 
change  to  the  EIS  was  not  warranted. 
Most  responses  to  such  comments 
describe  government  policy,  indicated 
that  the  comment  refers  to  subjects 
beyond  the  scope  of  the  EIS.  explain  the 
relationship  of  this  EIS  to  other  NEPA 
related  documents,  refer  commentors  to 
information  in  the  EIS.  answer  technical 
questions,  or  further  explain  technical 
issues. 

The  final  EIS  evaluates  the  potential 
impacts  on  the  environment,  workers, 
and  the  public  that  could  result  from  the 
proposed  action,  which  is  to  adopt  a 
policy  to  manage  spent  nuclear  fuel 
from  foreign  research  reactors  to  support 
United  States  nuclear  weapons 
nonproliferation  policy.  The  analyses 
demonstrate  that  the  potential  impacts 
on  the  environment,  workers  and  the 
general  public  of  implementing  any  of 
the  alternative  management  approaches 
analyzed  in  the  EIS  would  be  small  and 
within  applicable  Federal  and  state 
regulatory  limits. 

The  goal  of  the  proposed  action  is 
intended  to  reduce  the  risk  of  diversion 
of  highly  enriched  uranium  for  use  in 
nuclear  weapons  by  reducing  the 
amount  of  highly  enriched  uranium  in 
international  commerce.  All  the  spent 
nuclear  fuel  under  considenilion 
cpntains  uranium  enriched  in  the 
United  States,  much  of  it  highly 
enriched  uranium.  Hi^jhly  enriched 
uranium  can  be  used  directly  to  make 
simple  nuclear  weapons. 

The  proposed  action  has  three 
Management  Alternatives 

Management  Alternatiw  1.  Under  this 
alternative,  foreign  research  reactor 
spent  nuclear  fuel  which  contains 
uranium  enriched  in  the  United  States 
would  be  ac<;epted  and  managed  in  the 
United  States. 
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Management  Alternative  2.  This 
alternative  consists  of  facilitating  the 
management  of  foreign  research  reactor 
spent  nuclear  fuel  overseas.  This  would 
require  clear  and  binding  agreements 
between  the  United  States  and  one  or 
more  foreign  governments  to  ensure 
compliance  with  United  States  nuclear 
weapons  nonproliferation  policy.  Under 
this  alternative  there  are  two 
subaltematives:  one  is  to  provide  in 
country  assistance  to  foreign  nations 
that  are  able  to  store  spent  nuclear  fuel 
in  their  own  countries,  and  the  other  is 
to  provide  assistance  in  reprocessing 
spent  nuclear  fuel  overseas  in  facilities 
operated  under  international  safeguards 
sufficient  to  satisfy  United  States 
nuclear  weapons  nonproliferation 
concerns. 

Mana^ment  Alternative  3.  This 
alternative  is  a  combination  of  the 
implementation  components  of  both 
Management  Alternatives.  An  example 
hybrid  alternative  is  evaluated  in  the 
EIS  and  involves  encouraging  the 
reprocessing  of  as  much  foreign  research 
reactor  spent  nuclear  fuel  as  possible  at 
Western  European  reprocessing 
facilities,  and  accepting  the  remainder 
of  the  foreign  research  reactor  spent 
nuclear  fuel  for  management  in  the 
United  States  in  existing  facilities  at  the 
Savannah  River  Site  and  at  the  Idaho 
National  Engineering  Laboratory. 

No  Action  AHemative.  In  the  No 
Action  Alternative,  the  United  States 
would  neither  accept  foreign  research 
reactor  spent  nuclear  fuel  nor  provide 
technical  assistance  or  financial 
incentives  for  overseas  management.  If 
no  action  were  taken  to  adopt  a  policy 
to  manage  foreign  research  reactor  spent 
nuclear  fuel,  no  environmental  impacts 
would  occur  in  the  United  States. 
However,  failure  to  accept  spent  nuclear 
fuel  would  increase  the  amount  of 
highly  enriched  uranium  available  in 
civilian  commerce. 

Preferred  Alternative 

The  preferred  alternative  is  for  the 
United  States  to  accept  and  manage 
U.S.-enriched  foreign  research  reactor 
spent  nuclear  fuel  (slightly  less  than  20 
metric  tons)  from  forty-one  countries. 
The  spent  fuel  would  be  managed  at  the 
Savannah  River  Site  in  South  Carolina 
(about  19  metric  tons  of  aluminum- 
based  spent  fuel)  and  the  Idaho  National 
Engineering  Laboratory  (about  1  metric 
torFof  non-aluminum-based  spent  fuel). 
Spent  fuel  currently  stored  or  to  be 
generated  within  a  ten-year  period 
would  qualify  for  acceptance;  however. 
shipments  of  spent  fuel  generated 
during  this  ten  year  period  could  occur 
for  an  additional  three  years.  The 
preferred  ports  of  entry  are  the  military 


ports  of  the  Charleston  Naval  Weapons 
Station,  South  Carolina,  and  the 
Concord  Naval  Weapons  Station, 
California. 

Availability  of  Copies  of  the  Final  EIS 

The  final  EIS  has  been  distributed  to 
interested  Federal,  State,  local  agencies, 
and  individuals  throughout  the  country, 
and  to  libraries,  local  planning  offices, 
and  civic  institutions  in  potentially 
affected  areas.  A  complete  copy  of  the 
final  EIS  and  a  list  of  reference 
documents  may  be  reviewed  at  any  of 
the  public  reading  rooms  and 
information  locations  listed  below. 
Copies  of  the  final  EIS  and  the  EIS 
Summary  are  available  on  request  by 
calling  DOE's  Center  for  Environmental 
Management  Information  at  1-800-736- 
3282  (1-800-7-EM  DATA). 

The  final  EIS,  including  appendices, 
is  approximately  4000  pages  in  length, 
and  is  separately  bound  into  the 
following  portions: 

Summary  of  the  EIS  (80  pages) 

Volume  1  (494  pages) 

Chapter  1.  Introduction 
Chapter  2.  Proposed  Action  and  Alternatives 
Chapter  3.  The  Affected  Environment 
Chapter  4.  Policy  Considerations  and 

Environmental  Impacts 
Chapter  5.  Applicable  Laws,  Regulations  and 

Other  Requirements 
Chapter  6.  List  of  Preparers 
Chapter  7.  Agencies  Consulted 
Chapter  8.  References 
Chapter  9.  Glossary 

Volume  2  (1111  pages) 

Appendix  A — Environmental  Justice 

Analysis 
Appendix  B — Foreign  Research  Reactor 

Spent  Nuclear  Fuel  Characteristics  and 

Transportation  l3osts 
Appendix  C — Marine  Transport  and 

Associated  Environmental  Impacts 
Appendix  D — Selection  and  Evaluation  of 

Potential  Ports  of  Entry 
Appendix  E — Evaluation  of  Human  Health 

Effects  of  Overland  Transportation 
Appendix  F — Description  and  Impacts  of 

Storage  Technology  Alternatives 
Appendix  G — Background  Documents 
Appendix  H — General  Provisions  of 

Transportation  Planning  for  the  Shipments 

of  Foreign  Research  Reactor  Spent  Nuclear 

Fuel 

Volume  3  (2230  pages) 

Public  Comments  and  Department  of  Energy 

Responses 
Part  1 — Overview,  Governments,  and  Native 

American  (iroups 
Public  Comments  and  Department  of  Energy 

Responses 
Part  2 — Organizations  and  Foreign  Entities 
Public  Comments  and  Department  of  Energy 

Responses 
Part  3a— Individuals  (2.7-1  through  2.7-530) 
Public:  Comments  and  Department  of  Energy 

Responses 


Part  3b— Individuals  (2.7-531  through  2.7- 

1080) 
Public  Comments  and  Department  of  Energy 

Responses 
Part  4 — Public  Hearings 

The  80-page  EIS  Summary  is  available  for 
review  for  those  who  do  not  wish  to  examine 
the  entire  final  EIS.  When  requesting  copies 
of  the  final  EIS,  please  indicate  whether  you 
wish  to  receive  only  the  summary,  or  the 
entire  final  EIS. 

DOE  Public  Reading  Rooms 

U.S.  Department  of  Energy. 
Headquarters,  Freedom  of 
Information  Reading  Room,  lE-190 
Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20^85,  (202)  586- 
6020 
Monday-Friday:  9:00  a.m.  to  4:00 
p.m. 

U.S.  Department  of  Energy,  Oakland 
Operations  Office,  Environmental 
Information  Center,  1301  Clay 
Street,  Room  700  North,  Oakland, 
CA  94612,  (510)  637-1762 
Monday-Friday:  8:30  a.m.  to  5:00 
p.m. 

U.S.  Department  of  Energy,  Rocky  Flats 
Operations  Office,  Front  Range 
Community  College  Library,  3645 
W.  112th  Avenue,  Level  B,  Center 
or  the  Building,  Westminster,  CO 
80030,  (303)  469^435 
Monday-Tuesday:  10:30  a.m.  to  6:30 
p.m.,  Wednesday:  10:30  a.m.  to  4:00 
p.m.,  Thursday-Friday:  8:00  a.m.  to 
4:00  p.m. 

U.S.  Department  of  Energy,  Idaho 
Operations  Office,  Public  Reading 
Room,  1776  Science  Center  Drive, 
Idaho  Falls,  ID  83402,  (208)  526- 
9162 
Monday-Friday:  8:00  a.m.  to  5:00 
p.m. 

U.S.  Department  of  Energy,  University 
of  Illinois  at  Chicago  Library,  Public 
Reading  Room,  Government 
Documents  Section,  801  South 
Morgan  Street,  Chicago,  IL  60607, 
(312)  996-2738 
Monday-Friday:  8:00  a.m.  to  10:00 
p.m.,  Saturday:  10:00  a.m.  to  5:00 
p.m. 

U.S.  Department  of  Energy,  National 
Atomic  Museum,  Public  Reading 
Room,  87117  Wyoming  Boulevard, 
SE  (Kirtland  AFB),  Albuquerque, 
NM  87185,  (505)  845-4378 
Monday-Friday  9:00  a.m.  to  5:00  p.m. 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  Public  Reading 
Room,  Coordination  and 
Information  Center,  3084  South 
Highland  Drive,  Las  Vegas,  NV 
89106,  (702)  295-0731 
Monday-Friday:  7:00  a.m.  to  4:00 
p.m. 

U.S.  Department  of  Energy,  Fernald 
Operations  Office,  Public  Reading 


Room,  Public  Environmental 
Center,  JANTER  Building  10845, 
Hamilton-Cleves  Highway, 
Harrison,  OH  44503,  (513)  7361-  • 
0164 
Monday  and  Thursday:  9:00  a.m.  to 
8:00  p.m..  Tuesday.  Wednesday, 
Friday:  9:00  a.m.  to  4:30  p.m., 
Saturday:  9:00  a.m.  to  1:00  p.m. 

U.S.  Department  of  Energy.  Savannah 
River  Operations  Office.  Public 
Reading  Room,  University  of  South 
Carolina — Aiken  Campus,  Grigg- 
Graniteville  Library,  2nd  Floor,  171 
University  Parkway,  Aiken,  SC 
29801,  (803)  641-3320 
Monday-Thursday:  8:00  a.m.  to  11:00 
p.m.,  Friday:  8:00  a.m.  to  5:00  p.m., 
Saturday:  10:00  a.m.  to  5:00  p.m., 
Sunday:  2:00  p.m.  to  11:00  p.m. 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Public  Reading 
Room,  55  Jefferson  Avenue,  Oak 
Ridpe.  TN  37831, (615)  576-1216 
Monday-Friday:  8:00  a.m.  to  11:30 
a.m.  and  12:30  p.m.  to  5:00  p.m. 

U.S.  Department  of  Energy,  Richland 
Operations  Office,  Public  Reading 
Room,  Washington  State  University 
Tri-Cities,  100  Sprout  Road,  Room 
130W,  Richland,  WA  99352,  (509) 
376-8583 
Monday-Friday:  8:00  a.m.  to  12:00 
p.m.  and  1:00  p.m.  to  4:00  p.m. 

Other  Information  Locations 

Concord  Branch  Library,  2900  Salvio 
Street,  Concord,  CA  94519,  (510) 
646-5455 
Monday  and  Thursday:  12:00  noon  to 
9:00  p.m.,  Tuesday-Wednesday: 
10:00  a.m.  to  6:00  p.m.,  Friday- 
Saturday:  1:00  p.m.  to  5:00  p.m. 

George  A.  Smathers  Libraries,  Library 
West,  University  of  Florida  Library, 
Room  241,  P.O.  Box  11701. 
Gainsville.  FL  32611-7001,  (904) 
392-0367 
Monday-Thursday:  8:00  a.m.  to  9:30 
p.m..  Friday:  8:00  a.m.  to  5:00  p.m., 
Saturday:  closed;  Sunday:  2:30  p.m. 
to  9:30  p.m.  (Hours  may  vary  during 
semester  breaks) 

Jacksonville  Public  Library,  Documents 
Department,  122  North  Ocean 
Street,  Jacksonville,  FL  32202,  (904) 
630-2665 
Monday-Thursday:  10:00  a.m.  to  8K)0 
p.m.,  Friday-Saturday:  10:00  a.m. 
to  6:00  p.m.,  Sunday:  1:00  p.m.  to 
5:00  p.m. 

Atlanta  Public  Library,  Government 
Documents  Section,  1  Margaret 
Mitchell  Square,  Atlanta,  GA  30303. 
(404) 730-1700 
Monday:  9:00  a.m.  to  6:00  p.m., 

Tuesday-Thursday:  9:00  a.m.  to 
•    8:00  p.m.,  Saturday:  10:00  a.m.  to 
5:00  p.m. 


Reese  Library,  Augusta  College.  2500 

Walton  Way,  Augusta,  GA  30904- 

2200,(706)  737-1744 
School  Hours:  Monday-Thursday: 

7:45  a.m.  to  10:30  p.m..  Friday:  7:45 

a.m.  to  5:00  p.m.,  Saturday:  9:00 

a.m.  to  5:00  p.m.,  Sunday:  1:30  p.m. 

to  9:30  p.m. 
Summer  Hours:  Monday-Friday:  8:00 

a.m.  to  5:00  p.m. 
Chatham-Effington-Liberty  Regional 

Library,  2002  Bull  Street.  Savannah, 

GA  31401,(912)234-5127. 
Monday-Thursday:  9:00  a.m.  to  9:00 

p.m.,  Friday:  9:00  a.m.  to  6:00  p.m.. 

Saturday:  10:00  a.m.  to  6:00  p.m. 
Boise  Public  Library.  Government 

Documents  Section,  715  South 

Capitol  Boulevard,  Boise,  ID  83702, 

(208)  384-^023 
Monday.  Friday:  10:00  a.m.  to  6:00 

p.m..  Tuesday-Thursday:  10:00 

a.m.  to  9:00  p.m.,  Saturday:  1:00 

p.m.  to  5:00  p.m. 
Idaho  National  Engineering  Laboratory. 

Oversight  Program  Library,  Idaho 

Department  of  Health  &  Welfare. 

1410  North  Hilton.  Third  Floor. 

Boise.  ID  83706.  (208)  334-0498 
Monday-Friday:  8:00  a.m.  to  5:00 

p.m. 
Idaho  Falls  Public  Library,  457 

Broadway.  Idaho  Falls.  ID  83402, 

(208) 529-1462 
Monday-Thursday:  8:00  a.m.  to  7:00 

p.m.,  Friday:  8:00  a.m.  to  5:00  p.m., 

Saturday:  9:00  a.m.  to  1:00  p.m. 
Pocatello  Public  Library.  812  East  Clark 

Street,  Pocatello,  ID  83201,  (208) 

232-1263 
Monday-Thursday:  10:00  a.m.  to  9:00 

p.m..  Friday-Saturday:  10:00  a.m. 

to  6:00  p.m. 
Twin  Falls  Public  Library.  Reference 

Desk,  434  Second  Street  East,  Twin 

Falls.  ID  83301,  (208)  733-2964 
Monday-Thursday:  10:00  a.m.  to  6.00 

p.m..  Friday:  10:00  a.m.  to  5:00 

p.m.,  Saturday:  12:00  noon  to  5:00 

p.m. 
Amargosa  Valley  Community  Library, 

HCRoute  69,  Box  401 -T,  829  Farm 

Road,  Amargosa  Valley,  NV  89020, 

(702)  372-5340 
Monday:  1:00  p.m.  to  9:00  p.m.. 

Tuesday-Friday:  9:00  a.m.  to  5:00 

p.m. 
Carson  City  Public  Library,  900  North 

Roop  Street.  Carson  City,  NV  89701. 
.  (702)  887-2244  or  (702)  887-2245 
Monday,  Friday,  and  Saturday:  10:00 

a.m.  to  6:00  p.m.,  Tuesday- 
Thursday:  10:00  a.m.  to  9:00  p.m. 
Nye  County  Nuclear  Waste  Repository, 

Project  Office,  P.O.  Box  1767,  475 

St.  Patrick  Street,  Tonopah,  NV 

89049,  (702)482-8183 
Monday-Friday:  8:00  a.m.  to  Noon; 

1:00  p.m.  to  5:00  p.m. 


Brunswick  County  Government  Center, 

Ml-  Wyman  Yelton.  City  Manager, 

P.O.  Box  249.  45  Court  House  Drive. 

NE.  Bolivia.  NC  28422.  (910)  252- 

4331 
Monday-Friday:  8:30  a.m.  to  5:00 

p.m. 
Pembroke  State  University  Library.  1 

University  Drive.  Pembroke.  NC 

28372,(910)  521-^265 
Monday-Thursday:  8:00  a.m.  to  11:00 

p.m..  Friday:  8:00  a.m.  to  5:00  p.m., 

Saturday:  10:00  a.m.  to  5:00  p.m.. 

Sunday'  2:00  p.m.  to  10:00  p.m. 
D.H.  Hill  Library,  North  Carolina  State 

Universitv,'P.O.  Box  7111.  Raleigh, 

NC  27695-7111,  (919)  51.5-3364 
Monday-Thursday:  7:00  a.m.  to  1:00 

a.m..  Friday:  7:00  a.m.  to  9:30  p.m., 

Saturday:  9:30  a.m.  to  6:30  p.m.. 

Sunday:  1:00  p.m.  to  1:00  a.m. 
New  Hanover  County  Public  Libran.', 

Attn:  Daniel  Horn,  201  Chestnut 

Street,  Wilmington,  NC  28401,  (910) 

341-4390 
Monday-Thursday:  9:00  a.m.  to  9:00 

p.m..  Friday:  9:00  a.m.  to  6:00  p.m., 

Saturday:  9:00  a.m.  to  5:00  p.m., 

Sunday:  1:00  p.m.  to  5:00  p.m. 
Brantford  Price  Millar  Library.  Portland 

State  University,  934  S.VV.  Harrison, 

Portland,  OR  97201.  (503)  725-4617 
Monday-Friday:  8:00  a.m.  to  10:00 

p.m.,  Saturday;  10:00  a.m.  to  10:00 

p.m..  Sunday:  11:00  a.m.  to  10:00 

p.m. 
Charle.ston  County  Main  Library.  404 

King  Street.  Charleston.  SC  29403. 

(803) 723-1645 
Monday-Thursday:  9:30  a.m.  to  9:00 

p.m..  Friday-Saturday:  9:30  am  to 

6:00  p.ni..  Sunday:  2:00  p  m.  tci  6:00 

p.m. 
South  Carolina  Stale  Library,  1500 

Senate  Street.  Columbia.  SC  29201. 

(803)  734-8666 
Monday-Friday:  8:15  a.m.  to  ^.M) 

p.m..  Sat^urday:  9:00  to  100  p.m. 
Berkeley  CouKty  Libnirv.lOO  Library 

Street.  Motiks  Corner.  SC  29461. 

(803)  722-/3.'i.5ll 
Monday  ansi  Wednesday-Friday:  830 

a.ni.-6:Q6  p.m.,  Tuesday:  8:30  a.m 

to  8:3(yp.m..  .Saturday:  9:00  a.m.  to 

5:00  p.m. 
Otranlo  Regional  Lihrarv.  2261  Otranto 

Road,  North  Charleston.  SC  29418, 

(803) 572-1094 
Monday-Thursday:  10:00  a.m. -8:00 

p.m..  Friday  and  Saturday:  10:00 

a.m.-6:00  p.m.,  Sundays:  2:00  p.m- 

5:00  p.m.  (until  Memorial  D.tv) 
Clinton  Public.  Library.  IIH  South  Hicks 

Street.  Clinton.  TN  37716.  (61.S) 

457-O.Sl') 
Monday.  Thursday:  10:00  a.m.  to  8:00 

p.m..  Tuesday.  Wednesday.  Friday, 

Saturday:  10:00  am.  tcj  5:00  p.m 
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Lawson  McGhee  Public  Library,  500 
West  Church  Avenue.  Knoxville, 
TN  37902.  (615)  544-5750 
Monday-Thursday:  9:00  a.m.  to  8:30 
p.m.,  Friday:  9:00  a.m.  to  5:30  p.m., 
Saturday-Sunday:  1:00  p.m.  to  5:00 
p.m. 

Memphis/Shelby  County  Public  Library 
and  Information  Center,  1850 
Peabody  Avenue,  Memphis,  TN 
38104.  (901)  725-8800 
Monday-Thursday:  9:00  a.m.  to  9:00 
p.m..  Friday-Saturday:  9:00  a.m.  to 
6:00  p.m.. 

Oak  Ridge  Public  Library,  Civic  Center. 
Oak  Ridge.  TN  37830.  (615)  482- 
8455 
Monday-Thursday:  10:00  a.m.  to  9:00 
p.m..  Friday:  10:00  a.m.  to  6:00 
p.m..  Saturday:  9:00  a.m.  to  6:00 
p.m.,  Sunday:  2:00  p.m.  to  6:00  p.m. 

Rosenberg  Library,  Attn:  Judy  Young, 
2310  Sealy  Avenue.  Galveston,  TX 
77550-2296,  (409)  763-2526 
Monday-Thursday:  9:00  a.m.  to  9:00 
p.m..  Friday-Saturday:  9:00  a.m.  to 
6:00  p.m.,  Sunday:  1:00  p.m.  to  5:00 
p.m. 

Houston  Public  Library.  Attn:  Social 
Sciences.  500  McKinney.  Houston, 
TX  77002,  (713)  247-2222 
Monday-Friday:  9:00  a.m.  to  9:00 
p.m.,  Saturday:  9:00  a.m.  to  6:00 
p.m.,  Sunday:  2:00  p.m.  to  6:00  p.m. 

Hampton  Public  Library,  4207  Victoria 
Boulevard,  Hampton,  VA  23669. 
(804)  727-1154 
Monday-Thursday:  9:00  a.m.  to  9:00 
p.m..  Friday-Saturday:  9:00  a.m.  to 
5:00  p.m. 

Newport  News  Public  Library,  Grissom 
Branch,  366  Deshazor  Dr.,  Newport 
News,  VA  23602,  (804)  886-7896 
Monday-Thursday:  9:00  a.m.  to  9:00 
p.m..  Friday-Saturday:  9:00  a.m.  to 
6:00  p.m. 

Kim  Library-.  301  East  City  Hall  Ave., 
Norfolk,  VA  23510.  (804)  441-2429 
Monday-Thursday:  9:00  a.m.  to  9:00 
p.m..  Friday:  9:00  a.m.  to  5:30  p.m., 
Saturday:  9:00  a.m.  to  5:00  p.m. 

Portsmouth  Public  Library,  Main 

Branch,  601  Court  St..  Portsmouth, 
VA  23704.  (804)  393-8501 
Monday-Thursday:  9:00  a.m  to  9:00 
p.m.  Friday-Saturday.  9:00  a.m  to 
5:00  p.m. 

Owen  Science  &  Engineering  Library, 
Washington  State  University, 
Pullman.  WA  99164-3200,  (509) 
335-4181 
School  Hours:  Monday-Thursday:    . 
8:00  a.m.  to  11:00  p.m.,  Friday:  8:00 
a.m.  to  9:00  p.m.,  Saturday:  12:00 
noon  to  9:00  p.m.,  Sunday:  12:00 
noon  to  11:00  p.m. 
Summer  Hours:  Monday,  Thursday: 
7:30  a.m.  to  11:00  p.m..  Tuesday, 
Wednesday,  Friday:  7:30  a.m.  to 


6:00  p.m.,  Saturday-Sunday:  12:00 

noon  to  6:00  p.m. 
Seattle  Public  Library,  1000  Fourth 

Avenue,  Seattle,  WA  96104.  (206) 

386-4636 
Monday-Thursday:  9:30  a.m.  to  9:00 

p.m.,  Friday-Saturday:  9:30  a.m.  to 

6:00  p.m.,  Sunday:  1:00  p.m.  to  5:00 

p.m. 
Suzzallo  Library,  SM25,  University  of 

Washington  Libraries,  University  of 

Washington,  Seattle.  WA  98185. 

(206)  543-9158 
Monday-Thursday:  7:30  a.m.  to  12:00 

midnight,  Friday:  7:30  a.m.  to  6:00 

p.m.,  Saturday:  9:00  a.m.  to  5:00 

p.m.,  Sunday:  12:00  p.m.  to  12:00 

midnight 
Foley  Center,  Gonzaga  University,  East 

502  Boone  Avenue,  Spokane,  WA 

99258,  (509)  328-4220,  extension 

3125 
School  Hours:  Monday-Thursday: 

8:00  a.m.  to  12:00  midnight, 

Friday-Saturday:  8:00  a.m.  to  9.00 

p.m.,  Sunday:  11:00  a.m.  to  12.00 

midnight 
Summer  Hours:  Monday-Friday:  8:00 

a.m.  to  9:00  p.m.,  Saturday:  10:00 

a.m.  to  6:00  p.m.,  Sunday:  1:00  p.m. 

to  7:00  p.m. 
Pierce  County  Library,  300  512th  Street. 

East  Tacoma,  WA  98446,  (206)  536- 

6500 
Monday-Friday:  8:00  a.m.  to  5:00 

p.m. 
Tacoma  Public  Library,  1102  Tacoma 

Avenue  South,  Tacoma,  WA  98402, 

(206) 591-5666 
Monday-Thursday:  9:00  a.m.  to  9:00 

p.m..  Friday-Saturday:  9:00  a.m.  to 

6:00  p.m. 

Issued  in  Washington.  DC  on  February  20, 
1996. 
lill  E.  Lytle. 

Deputy  Assistant  Secretary  for  Nuclear 
Materials  and  Facility  Stabilization 
Environmental  Management. 
IFR  Doc,  96-4205  Filed  2-21-96;  8:45  am] 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  96-11;  Atmospheric 
Radiation  Measurement  (ARM) 
Program 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 


applications  to  support  the 
experimental  and  theoretical  study  of 
radiation  and  clouds  in  conjunction 
with  the  Atmospheric  Radiation 
Measurement  (ARM)  Program  as  part  of 
the  U.S.  Global  Change  Research 
Program  (USGCRP).  The  purpose  of  the 
ARM  Program  is  to  improve  the 
treatment  of  radiation  and  clouds  in  the 
models  used  to  predict  future  climate, 
particularly  the  General  Circulation 
Models  (GCMs).  This  notice  requests 
applications  for  grants  to  support: 

(Category  1):  Continuation  and 
enhancement  of  activities  previously 
funded  by  DOE  under  Energy  Research 
Financial  Assistance  Grant  Program 
Notice  No.  91-9  published  in  the 
Federal  Register  March  8, 1991,  and  , 
Notice  No.  93-14  published  in  the 
Federal  Register  April  1. 1993. 

(Category  2):  The  modeling  of  clouds 
and  radiation  including  aerosol  effects 
for  use  in  General  Circulation  Models 
(GCMs)  and  related  models.  Analysis  of 
ARM  and  other  data  for  refining, 
supporting,  and  validating  model 
development  are  key  aspects  of  research 
sought  in  this  category.  These  activities 
should  be  closely  tied  to  the  analysis 
and  use  of  data  from  the  current  and     ' 
planned  facilities  at  the  three  Cloud  and 
Radiation  Testbed  sites:  the  first  is 
centered  near  Lamont.  Oklahoma;  the 
second  will  have  instruments  first  on 
the  Island  of  Manus.  Papua,  New 
Guinea,  and  later  on  other  islands  or 
buoys  in  the  Tropical  Western  Pacific; 
and  the  third  site  in  the  North  Slope  of 
Alaska*  region. 

(Category  3):  The  development  of  new 
analytic  methods  and  derived  data 
products  which  combine  ARM  data  and. 
if  appropriate,  other  data  such  as 
satellite  data  to  support  the  efforts  of 
ARM  Science  Team  members.  Of  high 
current  interest  are  new  algorithms  and 
procedures  that  can  be  automated  for 
the  processing  of  ARM  data  streams. 
Successful  applications  will  involve 
algorithms  that  take  advantage  of 
current  or  projected  ARM 
instrumentation,  or  which  will  provide 
insight  into  new  data  streams  of  high 
credibility  and  useability  to  the  ARM 
Science  Team. 

(Category  4):  The  development  of 
advanced  instrumentation  for  high 
accuracy/precision  radiometric 
observations  and  for  profiling  of  all 
three  phases  of  water  in  the  atmosphere 
and  lower  stratosphere.  Short  wave 
radiometry  is  of  particular  present 
interest. 

(Category  5):  The  use  of  ARM  data  to 
support  activities  in  other  programs 
with  goals  related  to  those  of  ARM 
through  unfunded  participation  in  the 
ARM  Science  Team. 


DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  PM,  EST.  May  16, 1996,  to 
permit  timely  consideration  for  award 
in  fiscal  year  1997. 

ADDRESSES:  Formal  applications  should 
be  forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Grants  and  Contracts  Division.  ER-64. 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  ATTN:  Program  Notice 
96-11.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  handcarried  by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Patrick  A.  Crowley,  Office  of  Health  and 
Environmental  Research,  Environmental 
Sciences  Division,  ER-74.  U.S. 
Department  of  Energy,  19901 
Germantown  Road.  Germantown, 
Maryland  20874-1290.  Telephone:  (301) 
903-3069.  fax  (301)  903-8519,  or  by 
Internet  address, 
pat.crowley@oer.doe.gov. 

SUPPLEMENTARY  INFORMATION:  One  of  the 
major  scientific  objectives  of  the 
Environmental  Sciences  Division  (ESD) 
is  to  improve  the  performance  of 
predictive  models  of  the  Earth's  climate 
and  to  thereby  make  predictions  of  the 
response  of  the  climate  system  to 
increasing  concentrations  of  greenhouse 
gases.  This  program  is  one  element  of  a 
major  effort  to  improve  the  quality  of 
current  models  and  to  support  the 
development  of  sets  of  climate  models 
capable  of  making  regional  prediction  of 
climate  and  climate  change.  The  major 
component  of  the  ARM  Program  is  an 
experimental  testbed  for  the  study  of 
models  of  the  terrestrial  radiation  field, 
properties  of  clouds,  the  full  life  cycle 
of  clouds,  and  the  incorporation  of  these 
process-level  models  into  climate 
models.  This  testbed  is  referred  to  as  the 
Cloud  and  Radiation  Testbed  (CART). 
The  first  ARM  CART  site  began 
operation  in  calendar  year  1992,  with 
instruments  spread  over  an  area  of 
approximately  60.000  sq.  km.,  centered 
on  Lamont.  Oklahoma.  The  Tropical 
Western  Pacific  (TWP)  site  will  consist 
initially  of  island-based  suites  of 
instrumentation  focused  on  cloud  and 
radiative  properties  in  the  tropical 
ocean  environment.  The  first  of  the 
TWP  Atmospheric  Radiation  and 
Clouds  Stations  (ARCS)  will  be 
operating  by  the  end  of  calendar  year 
1996  on  the  island  of  Manus.  Papua 
New  Guinea,  and  the  second  on  Nauru 
in  1997.  Instrumentation  more 
representative  of  the  CART  site  in 
Oklahoma  will  be  deployed  to  the 
vicinity  of  Point  Barrow,  on  the  North 


Slope  of  Alaska  late  in  1997  or  early 
1998. 

To  ensure  that  the  program  meets  the 
broadest  needs  of  the  research 
community  and  the  specific  needs  of  the 
DOE,  ESD,  successful  applicants  will 
participate  as  ARM  Science  Team 
members  along  with  selected  scientists 
from  other  ESD  programs  that  relate  to 
the  ARM  Program.  Costs  for 
participation  in  ARM  Science  Team 
meetings  and  subcommittee  meetings 
should  be  based  on  two  trips  of  1  week 
each  to  Washington,  D.C.,  and  two  trips 
of  3  days  each  to  Chicago,  Illinois. 

Successful  applicants  for  continuation 
or  enhancement  of  previously  awarded 
grants.  Category  1.  will  demonstrate  (a) 
continued  relevance  of  their  work  to  the 
goals  of  the  ARM  Program;  (b)  the 
quality  and  relevance  of  work 
conducted  under  previous  support  to 
the  goals  of  the  ARM  Program, 
including  a  listing  of  publications  and 
presentations;  and  (c)  relevant 
contribution  to  the  development  of  the 
ARM  program,  particularly  the  design 
and  development  of  CART  facilities,  as 
a  result  of  previous  funding. 
Applications  should  include  a  special 
section  covering  items  (b)  and  (c) 
entitled  "Accomplishments  Under 
Previous  Support." 

Successful  applicants  for  grants  in 
support  of  Category  2  will  demonstrate 
the  role  of  their  research  in  the 
improvement  of  GCMs  and/or  related 
models  and  delineate  the  path  that  their 
results  will  take  to  make  those 
improvements.  Successful  applicants 
will  be  involved  in  one  or  more  of  three 
activities:  (a)  The  development  of 
models  and  parameterization  of 
radiative  transfer  or  cloud  processes, 
including  aerosol  effects,  or  the  testing 
of  these  models  in  GCMs  or  process- 
level  models;  (b)  experimental  studies  at 
CART  facilities  to  test  elements  of 
models  and  their  performance  or  to 
obtain  key  laboratory  data;  or  (c)  the 
analysis  of  existing  data,  including  field 
data  and  satellite  data,  to  support  model 
development  or  testing. 

Successful  applicants  for 
participation  in  Category  3,  the 
development  of  new  analytic  methods 
and  derived  data  products,  will 
demonstrate  how  the  proposed  efforts 
support  the  ARM  Science  Team 
members  involved  in  the  other 
categories  of  research.  Applications  in 
this  area  must  recognize  that  the 
program  has  a  developed  infrastructure 
for  data  treatment  and  distribution.  The 
support  looked  for  in  this  area  involves 
a  deeper  more  sophisticated  algorithmic 
approach  than  presently  in  use.  The 
successful  applications  will  accent  a 


.strong  scientific  approach  to  the 
problem  of  data  fusion. 

Because  ARM  is  well  into  its  intended 
life  cycle,  successful  applicant  for 
participation  in  the  ARM  instrument 
development  program,  Category  4,  will 
meet  either  (1)  immediate  and  near-term 
needs  of  the  ARM  Program  for  improved 
radiometric  sensors,  both  broad-band 
and  spectrally  resolved  or  for 
instruments  capable  of  high-pre<;ision 
radiometric  calibration,  or  (2) 
immediate  and  near-term  needs  of  the 
ARM  Program  for  improved  systems  for 
the  measurement  of  the  spatial 
distribution  of  all  three  phases  of  water, 
with  particular  emphasis  on  vertical 
profiles.  In  each  case  the  application 
should  contain,  in  appropriate  detail,  a 
discu.ssion  of  the  accuracy  and  pre<;ision 
of  the  proposed  measurement 
methodology  as  a  function  of 
wavelength  or  altitude  respectively,  and 
the  relevance  of  the  proposed 
measurements  to  test  models  of 
atmospheric  radiative  processes.  It  has 
been  suggested  that  the  data  avail.ible 
from  the  array  of  instruments  planned 
or  in  place  in  the  program  suffer  from 
too  little  short  wave  data.  Applications 
which  address  this  concern  in  the  near 
term  are  anticipated  to  be  of  high 
interest. 

Successful  applicants  for 
participation  in  the  adjunct  ARM 
Science  Team.  Category  5,  will  apply 
ARM  data  to  re.search  programs  of 
interest  to  DOE  and  related  to  ARM 
goals,  but  which  are  funded  by  other 
sources.  While  ARM  data  is  available 
through  the  ARM  Data  Archive  at  Oak 
Ridge  National  Laboratory.  ARM 
Science  Team  participation  provides 
investigators  the  opportunity  to  receive 
tailored  data  products  from  the  ARM 
Experiment  Center  at  Pacific  Northwest 
Laboratory  and  the  opportunity  to 
participate  in  the  design  of  ARM 
facilities  and  experiments.  While  there 
will  not  be  funds  to  support  the  resean.h 
ot  applicants  under  this  portion  of  this 
notice,  some  funds  may  be  available  fo 
support  the  travel  of  successful 
applicants  to  participate  in  ARM 
Science  Team  activities  as  indicated 
below,  Prefefence  will  l)e  given  to 
participants  whose  goals  are  related  to 
the  general  goals  of  ARM  outlined 
above;  Global  Energy  and  Water 
Experiment  (GEWEX)  and  its  associated 
programs:  the  study  of  aerosols  and 
their  effect  on  the  radiative  transfer, 
including  visibility  studies;  and  the 
transfer  of  UV-B  radiation  through  the 
atmosphere. 

The  efforts  proposed  in  support  of  all 
five  categories  should  have  as  a  foe  us 
the  conduct  of  resean:h  using  the  CART 
facilities  either  in  operation  or  being 
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developed  for  ARM.  Successful 
applicants  will  participate  in  the 
continuing  developmenl  of  the  detailed 
experimental  approaches  for  CART  and 
guide  the  evolving  development  and 
acquisition  of  the  experimental 
equipment. 

It  is  anticipated  that  approximately 
$5,000,000  will  be  available  for  awards 
for  the  combined  activity  under 
Categories  1,  2,  3.  and  4  above  in  fiscal 
year  1997,  contingent  upon  availability 
of  appropriate  funds.  Multiple  year 
funding  of  awards  is  expected,  also 
contingent  upon  availability  of  funds. 
The  allocation  of  funds  among  the  three 
categories  above  will  depend  on  the 
number  and  quality  of  the  applications 
received.  It  is  anticipated  that  a 
substantial  fraction  of  the  funds  will 
support  continuation  of  existing 
research  under  Category  1  above. 
Typical  ESD  awards  are  $200,000  per 
year,  but  range  from  $50,000  to 
$600,000.  J 

Information  about  development, ' 
submission,  and  the  selection  process, 
and  other  policies  and  procedures  may 
be  found  in  10  CFR  Part  605,  and  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program.  The  Application  Guide  is 
available  from  the  U.S.  Department  of 
Energy,  Office  of  Health  and 
Environmental  Research,  Environmental 
Sciences  Division,  ER-74,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290.  Telephone 
requests  may  be  made  by  calling  (301) 
903—4902.  Electronic  access  to  ER's 
Financial  Assistance  Guide  is  possible 
via  the  Internet  using  the  following  e- 
mail  address:  http://www.er.doe.gov/ 

Collaborative  applications  are 
encouraged.  Awards  are  anticipated  to 
begin  on  or  about  November  1,  1996. 

The  technical  portion  of  the 
application  should  not  exceed  twenty- 
five  (25)  doubled-spaced  pages.  For 
applicants  under  Category  4  above,  the 
"Accomplishments  Under  Previous 
Support"  section  should  not  exceed  ten 
(10)  additional  double-spaced  pages.  An 
abstract  of  less  than  200  words  must  be 
included  with  the  application.  Lengthy 
appendices  are  discouraged. 

Technical  information  on  the  ARM 
Program  is  available  from  the  ARM 
Program  Office  at  Pacific  Northwest 
Laboratory.  P.O.  Box  999.  Richland,  VVA 
99352.  telephone  (509)  375-6964,  or 
from  the  Office  of  Scientific  and 
Technical  Information,  P.O.  Box  62.  Oak 
Ridge.  TN  37831,  telephone  (615)  576- 
8401. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049.  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 


Issued  in  Washington.  DC,  on  February 
13.1996. 
|ohn  Rodney  Clark, 

Associate  Director  for  Resource  Management. 

Office  of  Energy  Research. 

|FR  Doc.  96-4143  Filed  2-22-96;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-1 85-000] 

ANR  Pipeline  Company;  Notice  of 
Application 

February  16,  1996. 

Take  notice  that  on  February  12.  1996. 
ANR  Pipeline  Company  ("ANR").  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  an  abbreviated  application 
("Application")  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  ("NGA"),  as 
amended,  for  an  order  granting 
permission  and  approval  to  abandon  by 
sale  ("spinofF')  to  GPM  Gas  Corporation 
("GPM")  certain  gathering  facilities  and 
a  15.1  mile  pipeline  segment  which  is 
currently  fundionalized  as 
transmission,  ail  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  has  requested  that  the 
Commission  issue  an  order  to  be 
effective  July  1,  1996. 

ANR  states  that  it  has  entered  into  a 
Purchase  and  Sale  Agreement 
(Agreement)  wherein  ANR  has  agreed, 
subject  to  necessary  Commission 
authorizations,  to  sell  the  GPM  certain 
of  ANR's  gathering  facilities  and  the 
15.1  mile  segment  of  transmission 
pipeline.  These  facilities  are  comprised 
of  five  discrete  areas  in  northwest 
Oklahoma:  (i)  Laverne;  (ii)  Lovedale; 
(iii)  Woodward;  (iv)  Korfman;  and  (v) 
Weatherford.  GPM,  in  turn,  will  assume 
all  operations  of  these  facilities  and 
provide  gathering  services  through 
them. 

In  addition,  GPM  has  requested  of 
ANR  that  ANR  request  the  FERC  to 
provide  confidential  treatment  to  the 
following  information  otherwise  to  have 
been  included  in  the  public  filing  of  this 
application. 

1.  The  price  to  be  paid  by  GPM  to 
ANR  for  the  assets  being  abandoned  and 
the  terms  relating  to  those  payments, 
which  are  contained  in  the  Agreement 
and  in  Exhibit  Y  to  the  abandonment 
application;  and 

2.  The  price  and  term  for  which  GPM 
will  provide  gas  gathering  service  to 
ANR  as  to  gas  ANR  is  obliged  to 
purchase  or  otherwise  controls  for  a 
period  from  the  date  of  the 
abandonment  and  continuing  for  an 


agreed  time  beyond  expiration  of  the 
"default  contract"  (the  two  year  period 
following  the  abandonment  and 
transfer),  which  is  contained  in  exhibits 
to  the  Agreement  (Schedule  F,  Tab  1). 

With  respect  to  its  remaining 
southwest  gathering  facilities,  in  an 
application  filed  contemporaneously 
with  this  Application  in  Docket  No. 
CP96-186-000.  ANR  states  that  it  is 
proposing  to:  (1)  Abandon  such 
facilities  by  transfer  or  "spindown"  to 
ANR  Field  Services  Company;  or  (2) 
refunctionalize  them  to  transmission, 
ANR  states  that  due  to  the  bulk  and 
nature  of  the  documents  involved  and 
the  large  service  list  in  this  case  certain 
material  has  been  omitted  from  certain 
of  the  filed  copies  and  the  service  copies 
of  the  filing.  ANR  states  that  these 
materials  will  be  available  for  public 
inspection  at  the  following  locations: 
ANR  Pipeline  Company,  500 

Renaissance  Center,  Detroit,  Michigan 

48243,  Contact:  Bruce  C.  Hopper, 

Telephone:  313/496-2492 
ANR  Pioeline  Company,  2000  M  Street, 

N.W.Tf300,  Washington.  DC  20036, 

Contact:  Jens  Faaborg,  Telephone: 

202/331-4612 
ANR  Pipeline  Company,  Nine  Greenway 

Plaza,  Houston,  Texas  77046.  Contact: 

Steven  R.  Anderson,  Telephone:  713/ 

877-7625 
GPM  Gas  Services  Company,  B.  J. 

Miller,  210  Park  Avenue  #2500, 

Oklahoma  City,  OK  73102-5627, 

Telephone:  405/270-8192 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
8. 1996.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  filed 
a  petition  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  fbrther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
FR  Doc.  96-4044  Filed  2-22-96;  8:45  ami 

BILUNG  CODE  8717-01-M 

[Docket  No.  CP96-186-000] 

ANR  Pipeline  Company;  Notice  of 
Application 

February  16,  1996. 

Take  notice  that  on  February  12,  1996, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  an  application  pursuant  to 
Sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act,  for  authority  (1)  to  abandon  by 
transfer  to  ANR  Field  Services  Company 
(ANR  Field  Services),  its  affiliate, 
certain  certificated  and  non-certificated 
facilities  and  (2)  to  re  functional  ize- 
certain  facilities  as  transmission 
facilities  and  for  a  finding  that  the 
facilities  to  be  transferred  to  ANR  Field 
Services  will  be  non-jurisdictional,  all 
as  more  fully  set  fortb  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that,  historically,  it 
purchased  substantial  natural  gas 
supplies  in  its  Southwest  area  (in 
Oklahoma,  Texas,  and  Kansas).  ANR 
also  purchased  production  in  Wyoming. 
To  connect  these  supplies,  ANR 
constructed  extensive  gathering  systems 
into  the  producing  areas  of  these  states. 
ANR  asserts  that  the  location,  extent, 
and  configuration  of  these  systems  were 
specifically  designed  and  operated  to 
support  the  merchant  function.  Some  of 
the  gathering  facilities  constructed  were 
contiguous  and  some  were  non- 
contiguous. 

ANR  indicates  that  as  a  result  of 
Order  No.  636  and  unbundling,  it  no 
longer  has  a  merchant  function  and  does 
not  desire  to  be  a  provider  of  gathering 
services  in  this  region.  Accordingly, 
ANR  no  longer  has  a  need  to  own  and 
operate  its  Southwest  gathering  facilities 
either  to  access  system  supply  or 
provide  gathering  services.  Therefore, 
ANR  proposes  to  "spin  down"  certain  of 


its  Southwest  Area  facilities  currently 
classified  as  gathering  to  ANR  Field 
Services.  ANR  states  that  it  has  entered 
into  a  purchase  and  sale  agreement  with 
ANR  Field  Services  whereby  ANR  Field 
Services  will  assume  ownership  and 
operation  of  transferred  facilities  and 
will  provide  gathering  services.  The 
agreement  provides  that  the  facilities 
will  be  sold  at  the  net  book  value  of  the 
assets.  The  facilities  proposed  to  be 
transferred  include  530  miles  of 
pipeline,  2,700  horsepower  of 
compression  and  appurtenant  facilities, 
and  metering  and/or  recording 
equipment  at  351  locations. 

In  conjunction  with  fhj  proposed 
transfer,  ANR  also  requests  that  the 
Commission  make  a  finding  that  such 
facilities  will  be  non-jurisdictionaJ 
facilities  and  that  the  service  to  be 
provided  through  such  facilities  will  not 
be  subject  to  the  Commission's 
jurisdiction.  ANR  asserts  that  the 
.facilities  proposed  to  be  transferred  are 
gathering  facilities  and  exempt  from 
Commission  jurisdiction  pursuant  to 
Section  1(b)  of  the  Natural  Gas  Act.  In 
support  of  this  assertion,  ANR  states 
that  it  has  presented  evidence  that  the 
facilities  qualify  as  gathering  facilities 
consistent  with  the  Commissions 
Modified  Primary  Function  Test." 

ANR  also  proposes  to  refunctionalize 
certain  facilities  which  are  presently 
clas.sified  for  rate  and  accounting 
purposes  as  gathering  facilities,  but 
which  ANR  asserts  should  be  classified 
as  transmission  under  the  Commission's 
Modified  Primary  Function  Test. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
8,  1996,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commi.ssion  by 
Sections  7  and  15  of  the  Natural  Gas  Act 


'  Citing  Amerada  Hess  Corporation,  52  FERC 
161.268(1990). 


and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
applicationif  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  .and  approval 
for  the  proposed  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
inter\'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  0.  Cashell, 
Secretary. 
|FR  Dor:  96-^045  Filed  2-22-96:  8:45  am| 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP96-141-000] 

CNG  Transmission  Corporation;  Notice 
of  Section  4  Filing 

February  16.  1996. 

Take  notice  that  on  February  9.  1996. 
CNG  Transmission  t'orporalion  (CNG) 
tendered  for  filing,  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  a  notice  of 
termination  of  gathering  service 
provided  through  specified 
uncertificated  facilities  which  CNG  will 
abandon  by  sale  to  Ashland  Exploration. 
Inc.  CNG  states  that  no  contract  for 
transportation  of  ser\ice  with  C^NG  will 
be  canceled  or  terminated  be(  ause 
delivery  of  gas  will  oi.cur  further 
down.stream  of  the  current  delivery 
points. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  ("ommission,  888 
First  Street,  N.E.,  Washington.  D.C!. 
20426,  in  aci:ordaiu:e  with  Sections 
385.214  and  383,211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154,210  of  the 
Commission's  Regulations,  nil  such 
motions  or  protests  must  be  filed  no 
later  than  February  21,  ITOfi.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  ai;tion  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  hei  onu'  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 
Rcmm.  I 

Lois  D.  Caahsll,  I 

Secretary.  ' 

[FR  Doc  96-4049  Filed  2-22-96:  8:45  am) 
MUJNQ  CODE  •717-ei-M 

[Doekat  No.  MT96-6-000] 

OkTex  Pipeline  Company;  Notice  of 
Tariff  niing  | 

February  16, 1996. 

Take  notice  that  on  January  24, 1996. 
OkTex  Pipeline  Company  (OkTex) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1,  Third 
Revised  Sheet  No.  38,  with  an  effective 
date  of  January  24, 1996. 

OkTex  states  that  the  filing  is  being 
made  to  modify  page  38  of  OkTex's 
tariff  which  reflect  changes  in  corporate 
officers  and  their  relationship  with 
marketing  affihates. 

OkTex  states  that  a  copy  of  the  filing 
has  been  sent  to  all  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casbell. 
Secretary. 

(FR  Doc.  96-4046  Filed  2-22-96;  8:45  am) 
BH.UNG  CODE  tTir-OI-M 


[Docket  No.  RP9»-1 35-001] 

Southern  Natural  Gas  Company; 
Notice  of  Filing  To  Correct  Pagination 
of  Tariff  Sheets 

February  16. 1996. 

Take  notice  that  on  February  14,  1996. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
February  1, 1996: 

First  Revised  Sheet  No.  16a 


UMI 


First  Substitute  Eighteenth  Revised  Sheet  No. 

30 
First  Substitute  Second  Revised  Sheet  No. 

41a 

Southern  states  that  the  revised  tariff 
sheets  are  being  filed  in  order  to  reflect 
changes  in  the  pagination  of  the  above 
sheets.  Southern  states  that  the  text 
contained  in  the  body  of  the  tariff  sheets 
has  not  been  changed. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  affected 
transportation  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  Southern's 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-4048  Filed  2-22-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  ER8d-«72-010.  et  al.] 

Public  Service  Company  of  Indiana, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  15,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Indiana, 
Inc. 

(Docket  No.  ER89-672-O101 

-Take  notice  that  on  January  17, 1996, 
Public  Service  Company  of  Indiana,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  order  issued  on  June 
28,  1990,  and  pursuant  to  Section  T  of 
their  Transmission  Service  Tariff. 
Copies  of  PSI's  informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

2.  Vantus  Energy  Coq>oration 

IDocket  No.  ER95-1614-0031 

Take  notice  that  on  February  1, 1996, 
Vantus  Energy  Corporation  filed  a 
revision  to  its  Rate  Schedule  FERC  No. 
1  as  required  by  the  Commfssion's 
December  13,  1995,  order  in  Docket  No. 
ER95-1 625-000. 


Comment  date:  February  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Tampa  Electric  Company 

[Docket  No.  ER96-721-0001 

Take  notice  that  on  February  9, 1996, 
Tampa  Electric  Company  (Tampa 
Electric)  amended  its  filing  in  this 
docket.  Tampa  Electric  tendered  an 
amendment  to  the  power  sales  contract 
with  Georgia  Power  (Georgia  Power)  and 
a  service  agreement  with  Georgia  Power 
imder  Tampa  Electric's  point-to-point 
transmission  service  tariff. 

Tampa  Electric  proposes  that  the 
contract,  as  amended,  be  made  effective 
on  March  1, 1996.  and  that  the  service 
agreement  be  made  effective  on  July  19, 
1996. 

Copies  of  the  filing  have  been  served 
on  Georgia  Power  and  the  Florida  Public 
Service  Commissions. 

Comment  date:  February  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company.  Pennsylvania  Electric 
Company 

[Docket No.  ER96-1027-0001 

Take  notice  that  on  February  6,  1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  CENERGY,  INC 
(CENERGY)  dated  January  5, 1996.  This 
Service  Agreement  specifies  that 
CENERGY  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Companies' 
Energy  Transmission  Service  Tariff 
accepted  by  the  Commission  on 
September  28, 1995  in  Docket  No. 
ER95-7091-000  and  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
February  6. 1996,  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on 
CENERGY. 

Comment  date:  February  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER96-1 028-000] 

Take  notice  that  on  February  6, 1996. 
GPU  Service  Corporation  (GPU),  on 


behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Citizens  Lehman 
Power  Sales  (Citizens)  dated  January  5, 
1996.  This  Service  Agreement  specifies 
that  Citizens  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU 
Companies'  Energy  Transmission 
•Service  Tariff  accepted  by  the 
Commission  on  September  28, 1995  in 
Docket  No.  ER95-7091-O00  and 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
February  6,  1996,  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on 
Citizens. 

Comment  date:  February  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Illinois  Power  Company 

(Docket  No.  ER96-1 029-000] 

Take  notice  that  on  February  7,  1996, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Koch  Power  Services  Inc. 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  1,  1996. 

Comment  date:  February  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Illinois  Power  Company 

[Docket  No.  ER96-1030-<k)0| 

Take  notice  that  on  February  7,  1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Western  Gas  Resources 
Power  Marketing,  Inc.  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  1,  1996. 

Comment  date:  February  29,  1996,  in 
accordance  with  Standard  Paragraph  E" 
at  the  end  of  this  notice. 


8.  Cinergy  Services,  Inc. 

jDockdt  No.  ER96-1 031-0001 

Take  notice  that  on  February  7,  1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
imder  Cinergy 's  Non-Firm  Poinf-to- 
Point  Transmission  Service  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Valero  Power  Services  Company. 

Comment  date:  February  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Company 

[Docket  No.  EK96-1033-0001 

Take  notice  that  on  February  7,  1996, 
Florida  Power  &  Liglit  Company  (I*TL) 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  Eastex  Power  Marketing.  Inc.  FPL 
requests  an  effective  date  of  February 
19.  1996. 

Comment  date:  February  29,  1996,  in 
accordance  with  Standard  Paragrapli  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER96-1034-0001 

Take  notice  that  on  F'ebruary  7,  1996, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Noram  Energy  Services 
(Noram).  This  Service  Agreement   , 
specifies  that  Noram  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15.  1994.  and  which  has  an  effective 
date  of  March  13.  1993.  will  allow 
NMPC  and  Noram  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  Noram 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
January  26,  1996.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
(]ommission  and  Noram. 

Comment  date:  February  29,  1906,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

11.  Wisconsin  Power  and  Light 
^Company 

[D(x:kel  No.  ER96-1035-O00| 

Take  notice  that  on  February  7,  1996, 
Wisconsin  Power  and  Light  Company 


(WPaL),  teiuiered  lor  filing  an 
Agreement  dated  [anuarv  31,  1996. 
establishing  (Coastal  Electric  Services 
Ciompany  as  a  customer  under  the  terms 
of  WF&Ls  Point-to-Point  Transmission 
Tariff. 

WP&I.  requests  an  otiecfive  date  of 
[anuary  31,  1996  anri  .i<;cordingl\  sM'k^ 
waiver  of  the  Ccjniniission's  notice 
requirements.  A  copy  of  this  filing  has 
bcHjn  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  29.  1996.  in 
accordance  with  Stand.Trd  Paragraph  K 
at  the  end  of  this  notic  e. 

12.  Duke  Power  Company 

IDocket  No.  ER96-1036-OOf)| 

Take  notice  that  on  Fet)ruary  7,  1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
whollv-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and 
Tennessee  Valley  Authority.  In( .  (TVA) 
Duke  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  TVA  non-firm 
Iransmis.sion  service  iwider  its 
Transmission  .Service  Tariff. 

Comment  date:  February  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Power  Cximpany 

IDof  kiM  Nn  EK9(i-10:t7-(KH)| 

Take  noti(,e  that  on  Februar\  7,  1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Servic  e 
Agreement  (TS/\)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly  owned  subsidiary.  Nantahala 
Power  and  Light  C^ompnn>,  and 
.American  Klw;tric  Power  Service  Corp. 
(AEP).  Duke  states  that  the  TSA  sets  out 
the  transmission  arrangements  under 
which  Duke  will  provide  .\KI'  iinii 
transmission  service  under  it< 
Transmission  Service  Tanti 

ConunenI  date:  February  2\i.  1'j9»i,  in 
accordance  v\ith  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiriu);  lo  be  heard  or 
to  protest  said  filing  should  file  n 
motion  lo  intervem-  or  protest  with  the 
Feilerai  Liiorg\  ReuuLilors  (■oiumission. 
HHH  First  .Street.  .N.K..  Waslimglon,  I).C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Pro<:edure  (Ifi  CFR  3H'-).21 1 
and  18  CFR  385.214).  .Ml  such  motions 
or  protests  should  In-  filed  on  or  before 
the  comment  date.  Protests  will  l>e 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bi- 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 

Lius  D.  Cuhell,  | 

'  Secretary. 
(FR  Doc.  96-4118  Filed  2-22-96;  8:45  am) 

HUMQ  OOOE  tn7-01-P 

[Doctot  Na  CP9&-194-001  and  Docket  No. 
CP96-027-000] 

Nbrtham  Border  Pipeline  Company 
and  Natural  Gas  Pipeline  Contpany  of 
America;  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Norttiem  Border  Project, 
Request  for  Comments  on 
Environmental  Issues,  and  Notice  of 
PiMic  Scoping  Meetings 

February  16, 1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction  and 
operation  of  the  facilities  proposed  in 
the  Northern  Border  Project. '  These 
facilities  total  500.7  miles  of  pipeline, 
304,750  horsepower  of  compression, 
meter  stations,  and  other  appurtenant 
facilities.  This  EIS  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  to 
approve  the  project. 

We  are  aslung  a  number  of  Federal 
agencies  to  indicate  whether  they  wish 
to  cooperate  with  us  in  the  preparation 
of  the  EIS.  These  agencies  are  listed  in 
appendix  1  and  may  choose  to 
participate  once  they  have  evaluated 
each  proposal  relative  to  their  agencies' 
responsibilities.^ 

Smnmary  of  the  Proposed  Proiect 

Northern  Border  Pipeline  Company 
(Northern  Border)  wants  to  expand  the 
capacity  of  its  existing  facilities  in 
Montana,  North  Dakota,  South  Dakota, 
Minnesota,  and  Iowa,  and  extend  its 
system  into  Illinois,  to  transport  up  to 
an  additional  1,226.3  million  cubic  feet 
per  day  (MMcf/d)  of  natural  gas  to  two 
interstate  pipeline  companies  and  five 


'  Northern  Border  Pipeline  Company's  and 
Natural  Gas  Pipeline  Company  of  America's 
applications  were  Hied  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Conunission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
t>eing  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street.  NE. 
Room  2A.  Washington.  DC  20426  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
tboM  receiving  this  notice  in  the  mail. 
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local  distribution  companies.  Northern 
Border  requests  Commission 
authorization,  in  Docket  No.  CP95-194- 
001,  to  construct  and  operate  the 
following  facilities  needed  to  transport 
those  volumes: 

•  181.5  miles  of  42- and  36-inch- 
diameter  pipeline  loop  and  appurtenant 
facilities  in  three  segments  in  Montana, 
North  Dakota,  South  Dakota,  Minnesota, 
and  lowa;^ 

•  243.1  miles  of  new  36-  and  30-inch- 
diameter  pipeline  extension  and 
appurtenant  facilities  in  Iowa  and 
Illinois; 

•  eight  new  compressor  stations  with 
a  total  of  213,000  horsepower  (hp)  of 
compression  in  Montana,  North  Dakota, 
South  Dakota,  Miniiesota,  and  Iowa; 

•  modifications  at  four  existing 
compressor  stations  with  a  total  of 
80,000  hp  of  additional  compression, 
and  modifications  at  three  existing 
compressor  stations  with  no  additional 
horsepower  in  Montana,  North  Dakota, 
South  Dakota,  and  Minnesota;  and 

•  nine  new  meter  stations, 
modifications  at  one  existing  meter 
station,  five  new  pig  launcher/receivers, 
and  two  new  side  valves  in  Iowa  and 
Illinois. 

Northern  Border  also  proposes  to 
acquire  land  as  sites  for  four  future 
compressor  stations  in  Iowa  and  Illinois. 
Northern  Border  has  also  indicated  that 
new  communication  towers  may  be 
required  for  remote  operation  of  some 
facilities,  but  has  not  identified 
potential  sites  for  these  towers. 

Natural  Gas  Pipeline  Company  of 
America  (Natural)  wants  to  expand  the 
capacity  of  its  existing  facilities  in  Iowa 
and  Illinois  to  transport  up  to  an 
additional  345  MMcf/d  of  natural  gas  to 
one  interstate  pipeline  company  and 
four  local  distribution  companies. 
Natural  requests  Commission 
authorization,  in  Docket  No.  CP96-027- 
000,  to  construct  and  operate  the 
following  facilities  needed  to  transport 
those  volumes: 

•  76.1  miles  of  36-inch-diameter  loop 
in  two  segments  in  Iowa  and  Illinois; 
and 

•  modifications  at  two  existing 
compressor  stations  with  a  total  of 
11,750  hp  of  additional  compression  in 
Iowa  and  Illinois. 

The  general  locations  of  the  project 
facilities  are  shown  in  appendix  2.  If 
you  are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project 
contact  Laura  Turner  at  the  address 
below.  A  detailed  listing  of  the  facilities 
is  in  appendix  3. 


'A  loop  is  a  segment  of  pipeline  that  is  usually 
installed  adjacent  to  an  existing  pipeline  and 
connected  to  it  at  both  ends.  The  loop  allows  more 
gas  to  be  moved  through  the  pipeline  system. 


Land  Requirements  for  Construction 

Pipelines 

The  proposed  loops  would  be  built 
adjacent  to  Northern  Border's  and 
Natural's  existing  pipelines,  using  as 
much  of  the  existing  rights-of-way  as 
possible.  Approximately  77  percent  of 
Natural's  proposed  loops  would  be 
installed  in  a  previously  used  pipeline 
trench  within  Natural's  existing  right-of- 
way  ."•  Northern  Border's  proposed 
pipeline  extension  in  Iowa  and  Illinois 
would  be  built  on  entirely  new  pipeline 
right-of-way,  with  approximately  25 
percent  of  its  route  adjacent  to  or  within 
other  existing  rights-of-way. 

Northern  Border  and  Natural  would 
use  rights-of-way  ranging  in  width  from 
75  to  100  feet  for  standard  pipeline 
construction.  Additional  temporary 
work  space  would  generally  be  used 
where  the  pipelines  would  cross  roads, 
railroads,  streams,  and  rivers.  An 
estimated  6,080  acres  would  be 
disturbed  during  pipeline  construction. 
After  construction,  the  disturbed  area 
would  be  restored,  and  a  permanent 
right-of-way  (0  to  50  feet  wide)  in 
addition  to  existing  rights-of-way  would 
be  maintained.  Existing  land  uses  on  the 
remainder  of  the  disturbed  area,  as  well 
as  most  land  uses  on  the  permanent 
rights-of-way,  such  as  agriculture  and 
open  areas,  would  be  allowed  to 
continue  following  construction. 

Aboveground  Facilities 

Construction  of  new  compressor 
stations  would  require  up  to 
approximately  20  acres  each  beyond  the 
pipeline  right-of-way.  Modifications  to 
existing  compressor  stations  would 
require  from  0  to  10  acres  each  within 
existing  station  boundaries. 

Construction  of  new  meter  stations 
and  launcher/receivers  and  the 
modification  of  an  existing  meter  station 
would  require  from  1  to  3  acres  each. 
Construction  of  new  side  valves  would 
require  up  to  0.3  acre  each  within  the 
pipeline  right-of-way. 

The  EIS  Process/Environmental  Issues 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  PubUc  Convenience  and 
Necessity.  The  EIS  we  are  preparing  will 
give  the  Commission  the  information  to 
do  that.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
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*  The  old  pipeline  has  been  removed  from  the 
trench. 


scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  if 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  We  encourage 
State  and  local  government 
representatives  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  a  number  of  issues  under 
each  topic  that  we  think  deserve 
attention  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
the  applicants.  These  issues  are  listed 
below.  Keep  in  mind  that  thiS  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  ft'om,  or 
changed  based  on  your  comments  and 
our  analysis. 

•  Geology  and  Soils. 

— Seismology  and  soil  liquefaction. 

— Prime  farmland  soils. 

— Erosion  control. 

— Topsoil/subsoil  mixing. 

— Soil  compaction. 

— Drain  tiles  and  ditches. 

— Revegetation  of  non-agricultural  areas. 

•  Water  Resources. 

— 204  crossings  of  waterbodies,  canals, 
and  drainages. 

— 16  crossings  of  waterbodies  and 
canals  100  feet  wide  or  greater, 
including:  the  Iowa,  Cedar, 
Mississippi,  Rock,  Green,  Fox, 
DuPage,  and  Des  Plaines  Rivers; 
Spring,  Mud,  Coal,  and  a  tributary  to 
Oat  Creeks:  and  the  Illinois  and 
Michigan,  and  Hennepin  Canals. 

— Effect  on  groundwater  and  surface 
water  supplies. 

•  Biological  Resources. 


— Effect  on  wildlife  and  fisheries 
habitat. 

— Effect  on  federallv  listed  endangered 
and  threatened  species,  including 
Indiana  bat,  bald  eagle.  Higgin's  eye 
pearly  mus.sel.  eastern  prairie  fringed 
orchid,  and  western  prairie  fringed 
orchid. 

— Effect  on  wetland  habitat. 

•  Cultural  Resources. 

— Effect  on  historic  and  prehistoric 

sites. 
— Native  American  and  tribal  concerns. 

•  Socioeconomics 

— Effect  of  construction  workforce  on 

surrounding  areas. 
— Impact  on  property  values. 

•  Land  Use. 

— Effect  on  farming. 

— Effect  on  residences  and  recreation 
areas. 

— Effect  on  public  lands,  including  areas 
owned  or  managed  by  the  Bureau  of 
Land  Management;  Luke's  Wetland, 
the  Maynes  Grove  Conservation  Area, 
the  Comet  Trail,  Blanchard  Island,  the 
Hennepin  Canal  Parkway  State  Park, 
and  the  Illinois  and  Michigan  Canal 
State  Park. 

— Effect  of  above  ground  facilities  on 
visual  aesthetics. 

•  Air  Quality  and  Noise. 

— Effect  on  local  air  quality  and  noise 

environment  as  a  result  of 

construction. 
— Effect  on  local  and  regional  air  quality 

and  local  noise  environment  and  as  a 

result  of  operation  of  new  and 

additional  compression. 

•  Reliability  and  Safety. 

— Assessment  of  hazards  associated 

with  natural  gas  pipelines. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  presented  in  a  Draft  EIS 


which  will  be  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
firoiips,  intPresfod  individii.ils.  affertt'd 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  ser\'ice  list  for 
these  pro<;eedings.  A  45-day  comment 
period  will  be  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  document,  as^riecessary,  before 
issuing  a  Final  EIS.  The  Final  EIS  will 
include  our  response  to  each  comment 
received. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  spe<:ific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effeds  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  and  routes),  and 
measures  to  avoid  of  lessen 
environmental  irnpact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Plaise  follow  the 
instructions  bemw  to  ensure  that  your 
comments  are  rec;eived  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  .Street,  NE. 
Washington.  DC  20426; 

•  Reference  Docket  No.  CP95-lfl4- 
001; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Laura  Turner.  EIS  Project  Manager. 
Federal  Energy  Regulalor\  Clommission, 
888  First  Street.  NE.  Room  7M-02. 
Washington.  IX:  20426;  and 

•  Mail  your  comments  so  that  they 
will  he  re(  eived  in  Washington.  DC  on 
or  before  April  1.  1996. 

In  addition  to  sending  written 
comments,  you  may  attend  public 
.scoping  meetings.  We  will  (  onduct 
public  scoping  meetings  at  three 
locations.  Meetings  will  be  held  at  the 
following  times  and  locations: 


Date 


March  26,  1996 
March  27,  1996 
March  28,  1996 


Time 


7:X  p.m 
7:00  p.m 
7:00  p.m 


Location 


Channation.  Illinois 
Princeton.  Illinois 
Waicoti.  Iowa 


The  meeting  in  Channahon,  Illinois 
will  be  held  at  the  Channahon  Junior 
High  School.  The  meeting  in  Princeton. 
Illinois  will  be  held  at  the  Bureau 
County  Metro  Center.  The  meeting  in 
Walcott,  Iowa  will  be  held  at  the 
American  Legion. 

The  purpose  of  the  scoping  meetings 
is  to  obtain  input  from  state  and  local 


governments  and  from  the  public. 
Federal  agencies  have  formal  channels 
for  input  into  the  Federal  Process 
(including  .separate  meetings  where 
appropriate)  on  an  interagency  basis. 
Federal  agencies  are  expected  to 
transmit  their  comments  directly  to  the 
FERC  and  not  use  the  scoping  meetings 
for  this  purpose. 


Northern  Border  and  Natural  vviil  be 
invited  to  present  a  description  of  their 
proposals  at  the  si  oping  meetings. 
Interested  groups  ami  individuals  are 
encouraged  to  attend  the  meetings  and 
present  oral  comments  on  the 
environmental  issues  whit  h  they 
believe  should  be  addressed  in  the  Draft 
EIS.  The  more  specific  your  comments. 
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the  more  useful  they  will  be.  Anyone 
who  would  like  to  make  an  oral 
presentation  at  the  meeting  should 
contact  the  EIS  Proiect  Manager 
identified  at  the  end  of  this  notice  to 
have  his  or  her  name  placed  on  the  list 
of  speakers.  Priority  will  be  given  to 
those  persons  representing  groups.  A 
list  will  be  available  at  the  public 
meetings  to  allow  for  non-preregistered 
speakers  to  sign  up.  A  transcript  will  be 
made  of  the  meetings  and  comments 
will  be  used  to  help  determine  the  scope 
ofthe  Draft  EIS. 

Becomiiig  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  ofthe  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  4). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
interventions.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Envinnunaita]  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
potential  right-of-way  grantors  to  solicit 
focused  comments  regarding 
environmental  considerations  related  to 
the  proposed  project. ^  As  details  ofthe 
project  become  established, 
representatives  of  Northern  Border  and 
Natural  will  directly  contact 
landowners,  communities,  and  public 
agencies  concerning  any  other  matters, 
including  acquisition  of  permits  and 
rights-of-way. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  keep 
informed  and  receive  copies  ofthe  Draft 
and  Final  EISs,  please  return  the 


'Natural  has  supplied  a  preliminary  landowner 
list.  This  list  is  based  on  the  ownership  of  the  land 
containing  the  existing  right-of-way.  A 
supplemental  mailing  will  be  made,  if  necessary, 
after  the  route  has  been  surveyed.  i 


Information  Request  (appendix  5).  If  you 
do  not  return  the  Information  Request 
you  will  be  taken  off  the  mailing  list. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Laura  Turner,  EIS  Project  Manager,  at 
(202) 208-0916. 
Lois  D.  CasheiL 
Secretary. 
|FR  Doc.  96-4043  Filed  2-22-96;  8:45  ami 

BILUNO  CODE  CTIT-OI-M 


[Project  No.  1988] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Extending  Time  To  Comment 
on  Draft  EA 

February  16, 1996. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  a  Draft 
Environmental  Assessment  (DEA)  for 
relicensing  the  Hass-Kings  Hydrolectric 
Project,  FERC  Project  No.  1988,  on 
November  30,  1995.  This  hydropower 
project  is  located  on  the  North  Fork  of 
the  Kings  River  near  Fresno,  California. 

In  response  to  a  letter  filed  by  the 
CaUfomia  Department  of  Fish  and 
Game,  and  supported  by  other  parties  to 
the  proceedings,  FERC  is  extending  the 
comment  period  on  the  DEA  until 
March  1,  1996. 

Anyone  wishing  to  comment  in 
writing  on  the  DEA  must  do  so  no  later 
than  March  1,  1996.  Comments  should 
be  addressed  to:  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426. 

Reference  should  be  clearly  made  to: 
Hass-Kings  Hydroelectric  Project 
(Project  No.  1988). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-4047  Filed  2-22-96:  8:45  ami 

biLUNG  CODE  S717-01-M 

[Docket  No.  CP69-1 69-000,  et  al.] 

Western  Gas  Interstate  Company,  et  al. 
Natural  Gas  Certificate  Filings 

February  15,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Western  Gas  Interstate  Company 

IDocket  No.  CP69-169-000I 

Take  notice  that  on  February  6,  1996, 
Western  Gas  Interstate  Company 
(Western)  filed  a  request  to  discontinue 


the  Presidential  Permit  granted  to 
Western  in  Docket  No.  CP69-169-000. ' 

On  March  20, 1969,  the  Commission 
authorized  Western  to  construct  and 
operate  facilities,  pursuant  to  Executive 
Order  10485,  on  the  international 
boundary  between  Mexico  and  the 
United  States  in  Dona  Ana  County,  New 
Mexico.  The  authorized  facilities 
included  a  2-inch  natural  gas  pipeline 
in  Dona  Ana  Covmty,  New  Mexico, 
commencing  at  a  point  of  connection 
with  El  Paso  Natural  Gas  Company's 
4V2-inch  El  Paso  Brick  Company 
pipeline  and  extending  therefrom  to  a 
point  on  the  United  States-Mexico 
international  boundary  line,  together 
with  related  metering  facilities. 

These  facilities,  however,  were  never 
constructed  and  the  Presidential  Permit 
was  never  activated.  Accordingly, 
Western  respectfully  requests  that  the 
Commission  discontinue  the 
Presidential  Permit. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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2.  Kbch  Gateway  Pipeline  Company 

IDocket  No.  CP96-1 80-000) 

Take  notice  that  on  February  8, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  P.O.  Box  1478,  600  Travis  Street, 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP96-180-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  operate  a  delivery  tap, 
located  in  St.  Charles  Parish.  Louisiana, 
as  a  certificated  defivery  point,  under 
Koch's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Kocn  states  that  it  originally 
constructed  the  delivery  tap  pursuant  to 
Section  311(a)  ofthe  Natural  Gas  Policy 
Act  to  be  used  for  the  delivery  of  gas  to 
Louisiana  Gas  Service  (LGS),  a  local 
distribution  company  pursuant  to 
Subpart  B  of  Part  284  of  the 
Commission's  Regulations.  Koch  states 
that  it  installed  a  2-inch  delivery  tap 
and  metering  facilities  on  its  Baton 
Rouge-New  Orleans  line  in  St.  Charles 
Parish,  Louisiana  in  order  to  facilitate 
timely  deliveries  to  LGS  who,  in  turn 
serves  the  St.  Rose  City  Gate,  Koch 


'  The  Presidential  Permit  granted  to  Western  by 
the  Commission  was  part  of  a  four-part  order,  41 
FPC  385  (1969),  approving  applications  concerning 
the  exportation  of  natural  gas  from  the  United 
States  to  Mexico.  The  other  three  applicalion.s 
contained  in  the  order  concern  currently  operating 
facilities  and  are  not  subject  to  this  request. 


States  that  certification  ofthe  facilities 
will  provide  LGS  with  the  additional 
flexibility  of  being  able  to  use  these 
facilities  as  a  delivery  point  under  LGS's 
blanket  transportation  agreement  with 
Koch. 

Koch  further  states  that  it  provides 
interruptible  Section  311  transportation 
service  to  LGS  pursuant  to  Koch's  ITS 
rate  schedule.  Koch  indicates  that  once 
these  facilities  are  certificated,  Koch 
will  also  provide  Rate  Schedule 
NNSSCO  transportation  since  LGS 
proposes  to  add  this  delivery  point  to  its 
existing  NNSSCO  transportation 
agreement  with  Koch.  Koch  asserts  that 
the  volume  delivered  to  this  new  point 
under  the  NNSSCO  agreement  will  be 
within  the  certificated  entitlement  of 
that  existing  service.  Additionally,  Koch 
states  that  the  estimated  construction 
cost  is  $31,860  for  which  Koch  will  be 
reimbursed. 

Comment  date:  April  1, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

3.  K  N  Interstate  Gas  Transmission  Co. 

IDocket  No,  CP96-181-000I 

Take  notice  that  on  February  9, 1996, 
K  N  Interstate  Gas  Transmission  Co,  (K 
N  Interstate),  P,0,  Box  281304, 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP96-1 81-000  a  request 
pursuant  to  Sections  157.205,  157.211 
and  157.212  of  the.  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157,205,  157,211  and  157.212) 
for  authorization  to  install  and  operate 
minor  delivery  tap  facilities  on  its  main 
transmission  system  in  Colorado  and 
Nebraska  under  a  blanket  certificate 
issued  in  Docket  No.  CP83-140-000,  et 
al.,  pursuant  to  Section  7  ofthe  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection, 

K  N  Interstate  proposes  to  install  and 
operate  ten  new  delivery  taps  and 
appurtenant  facilities  in  Washington 
County,  Colorado  and  Buffalo,  Dawson, 
Hall,  Harlan,  Phelps  and  Sheridan 
Counties,  Nebraska,  Eight  taps  will 
become  new  delivery  points  pursuant  to 
an  existing  transportation  agreement 
between  K  N  Interstate  and  K  N  Energy 
Inc,  (K  N  Energy)  and  will  facilitate  the 
delivery  of  natural  gas  to  K  N  Energy  for 
sale  to  new  direct  retail  customers  in 
Colorado  and  Nebraska,  The  other  two 
taps  will  become  delivery  points  under 
a  new  transportation  service  agreement 
between  K  N  Interstate  and  Interenergy 
Corporation  (Interenergy)  and  will 
facilitate  the  delivery  of  natural  gas  to 
Interenergy  for  sale  to  new  direct  retail 
customers  in  Nebraska,  The  gas  volumes 
delivered  at  these  new  points  will  be 
within  the  current  maximum 


transportation  quantities  for  K  N  Energy 
and  Interenergy.  K  N  Interstate  states 
that  its  existing  FERC  Gas  Tariff  does 
not  prohibit  additional  delivery  points 
and  that  there  is  sufficient  capai:ity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  existing 
customers. 

Comment  date:  April  1,  1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  CNG  Transmission  Coqioration 

IDocket  No.  CP96-1 84-0001 

Take  notice  that  on  February  12,  1996, 
CNG  Transmission  Corporation  (CNGT), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  an  application 
with  the  Commission  in  Docket  No. 
CP96-184-000  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  by 
sale  approximately  2.5  miles  of  two-  and 
four-inch  diameter  pipeline  in  Burnside 
Township,  Clearfield  County. 
Pennsylvania,  which  was  authorized  in 
Docket  No.  CP80-293-000,  all  as  more 
fully  set  forth  in  the  application  which 
is  open  to  the  public  for  inspection. 

CNGT  proposes  to  abandon  by  sale  to 
its  affiliate,  CNG  Producing  Company 
(CNG  Producing).  Lines  2274.  2275. 
2277,  2340.  and  a  portion  of  2269  at  the 
net  book  value  of  $42,166,  Since  these 
five  gathering  lines  connect  wells  to 
other  lines  owned  by  CNGT.  CNGT  also 
request  that  upon  abandonment  the 
subject  lines  would  function  as 
nonjurisdictional  facilities  owned  bv 
CNG  Producing.  CNGT  states  that  the 
lines  operate  between  110-150  psig. 
CNGT  also  states  that  two  other 
producers  who  have  production  lof;ated 
along Ihese  lines  have  consented  to  the 
proposed  transfer  to  CNG  Producing. 

Comment  date:  March  7.  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  de.siring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protesfants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 


therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Cx)mmissions 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Ac1 
and  the  Commission  s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity-  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  ofthe  instant  notice  by  the 
Commission,  file  pursuant  to.  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  ofthe  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effet.tive  the 
day  after  the  time  allowed  for  tiling  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  ;\ct. 
Lois  D.  Cashell. 
Secretary. 

IFKDoc.  96-4117  Filed  2-22-9(5  8  4=iam| 
BILUNC  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6429-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review;  Renewal 
of  0MB  No.  2070-0017 

AGENCY:  Environmental  Protection 
Agency  (FPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Redui:tion  A«:f  (44  U.S.C. 
3.501  et  seq.).  this  noti(  e  announces  that 
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the  Information  Collection  Request  (ICR) 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  an  expedited  review.  As  a 
result  of  the  Government  shutdown  in 
December,  the  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS)  was  unable  to  complete  and 
forward  a  request  to  renew  the  approval 
of  this  Information  Collection  Request 
(ICR)  in  a  timely  manner.  In  order  to 
minimize  a  lapse  in  OMB  approval,  and 
given  the  continuing  nature  of  the  ICR, 
as  well  as  the  absence  of  any  issues, 
OPPTS  is  requesting  an  expedited 
4        review  and  approval  for  this  ICR.  The 
«    ICR  describes  the  nature  of  the 

information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument.  A  Federal  Register  notice 
proposing  this  submission  and  seeking 
public  comments  on  this  ICR  was 
published  on  September  29, 1995  (60  FR 
50568).  EPA  did  not  receive  any 
comments  in  response  to  that  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  March  2^1, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL: 

Sandy  Farmer  at  EPA,  202-260-2740, 
and  refer  to  EPA  ICR  No.  1031. 
suppLaefTARY  information:  ' 

Title:  TSCA  Section  8(c)  Health  and 
Safety  Data  Reporting  Rule  (OMB 
Control  No.  2070-0017,  EPA  ICR  No. 
1031).  This  is  a  request  for  extension  of 
a  currently  approved  information 
collection  which  expires  on  February 
28, 1996. 

Abstract:  Section  8(c)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
companies  that  manufacture,  process,  or 
distribute  chemicals  to  maintain  records 
of  significant  adverse  reactions  to  health 
or  the  environment  alleged  to  have  been 
caused  by  such  chemicals.  Since  section 
8(c)lncludes  no  automatic  reporting 
provision,  EPA  can  obtain  and  use  the 
information  contained  in  company  files 
only  by  inspecting  those  files  or 
requiring  reporting  of  records  that  relate 
to  specific  substances  of  concern. 
Therefore,  under  certain  conditions,  and 
using  the  provisions  found  in  40  CFR 
part  717,  EPA  may  require  companies  to 
report  such  allegations  to  the  Agency. 

EPA  uses  such  information  on  a  case- 
specific  basis  to  corroborate  suspected 
adverse  health  or  environmental  effects 
of  chemicals  already  under  review  by 
EPA.  The  information  is  also  useful  to 
identify  trends  of  adverse  effects  across 
the  industry  that  may  not  be  apparent  to 
any  one  chemical  company. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  717).  Respondents  may  claim  all  or 
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part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  range  between  0.25  hours 
and  8.0  hours  per  response,  depending 
upon  the  requirements  that  the 
collection  places  on  each  respondent. 
This  estimate  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  wa^s  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities:  Those 
that  manufacture,  process,  import  or 
distribute  in  commerce  chemical 
substances  or  mixtures. 

Estimated  No.  Of  Respondents:  7, 397. 

Estimated  Total  Annual  Burden  on 
Respondents:  30,287  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  1031  and  OMB  Control  No. 
2070-0017  in  any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (2136).  401  M  Street,  SW., 
Washington.  DC  20460 

and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  February  15. 1996. 
Joseph  Retzer. 

Director,  Regulatory  Information  Division. 
|FR  Doc.  96-4145  Filed  2-22-96;  8:45  ami 
BILUNG  CODE  66W-SO-M 


[ER-FRL-S413-7] 

Environmental  Impact  Statements  and 
Regulations;  Availalillity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  05, 1996  Through 
February  09, 1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14. 1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-AFS-L65173-ID 

Rating  LO,  Lower  South  Fork  Salmon 
River  Post-Fire  Project.  Fire-Killed  and 
Imminently  Dead  Timber  Harvesting, 
Implementation  and  COE  Section  404 
Permit  Issuance,  Payette  National 
Forest,  Mc  Call  Ranger  District,  Idaho 
and  Valley  Counties,  ID. 

Summary:  EPA's  abbreviated  review 
revealed  no  concerns  with  the  proposed 
project. 

ERP  No.  D-AFS-L65247-AK 

Rating  EC2,  Lab  Bay  Project  Area 
Timber  Harvest,  Implementation,  COE 
Section  404,  EPA  NPDES  and  Coast 
Guard  Bridge  Permits  Issuance,  Thome 
Bay  Ranger  District,  Ketchikan 
Administrative  Area,  Tongass  National 
Forest,  Prince  of  Wales  Island,  AK. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
direct  and  cumulative  impacts  to  water 
quality  from  construction  and  operation 
of  a  new  LTF  on  the  west  side  of  Thome 
Island,  and  the  continued  operation  of 
LTFs  existing.  The  Final  EIS  should 
address  site  specific  bark  accumulation 
and  potential  impacts  to  the  marine 
environment. 

ERP  No.  D-AFS-L65249-AK 

Rating  E02,  Northwest  Baranof 
Timber  Sale  (s),  Implementation, 
NPDES,  Coast  Guard  Bridge,  COE 
Section  10  and  404  Permits,  Tongass 
National  Forest,  Sitka  Ranger  District, 
Baranof  Island,  AK. 

Summary:  EPA  expressed 
environmental  objections  based  on 
water  quality  impacts,  espbcially  to 
impaired  waters  and  riparian  areas.  The 
final  EIS  should  address  effects  to 
degraded  waters,  effects  of  timber 
harvest  and  road  construction,  the  Fish 
and  Wildlife  Service  dive  survey 
information  for  LTF  sites,  and  the 


effects  of  logging  camp  and  LTF 
removal. 

ERP  No.  D-AFS-L65250-ID 

Rating  LO,  White  Sand  Planning  Area 
Ecosystem  Management  Project, 
Implementation,  Clearwater  National 
Forest.  Powell  Ranger  District,  Idaho 
County.  ID. 

Summary:  EPA's  abbreviated  review 
has  revealed  no  concerns  with  the 
proposed  project. 

ERP  No.  D-AFS-L65252-OR 

Rating  EC2.  Hoodoo  Master  Plan,  Plan 
of  Operation  Approval  and  Special-Use- 
Permit  Issuance,  Willamette  National 
Forest,  McKenzie  Ranger  District,  Linn 
County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
impacts  to  air  and  water  from  land-use 
under  the  proposed  expansion.  The 
final  EIS  needs  to  further  characterize 
these  impacts  and  appropriate 
mitigation  measures. 

ERP  No.  D-BLM-L60W2-OR 

Rating  EC2,  Tucker  Hill  Perlite  Quarry 
Project,  Implementation,  Mining  Plan  of 
Operation.  Approval,  Town  of 
Lakeview.  Lake  County.  OR. 

Summary:  EPA  expressed 
environmental  concerns  regarding  tribal 
issues  and  noise  impacts  to  this  site  and 
suggests  additional  mitigation  measures 
be  included  in  the  final  EIS. 

ERP  No.  D-COE-K36 1 1 4-CA 

Rating  EC2,  Magpie  Creek  Channel 
Section  205  Flood  Control  Investigation 
Project,  Improvements,  Implementation, 
National  Economic  Development  Plan 
and  Levee  Plan,  NPDES  Permit 
Issuance,  McCellan  Air  Force  Base,  City 
of  Sacramento,  Sacramento  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  over  the  lack  of 
information  regarding  potential  non- 
structural alternatives  to  increase  the 
level  of  fiood  protection.  EPA  also 
requested  additional  discussion  or  data 
in  the  final  EIS  regarding  air  quality 
impacts  and  mitigation. 

ERP  No.  D-UAF-Cl  Wll -NY 

Rating  EC2,  Griffis  Air  Force  Base 
(AFB)  Disposal  and  Reuse, 
Implementation,  Oneida  County,  NY. 

Summary:  EPA  expressed    • 
environmental  concerns  regarding  the 
reuse  plans  for  Installation  Restoration 
Program  sites  and  potential 
contamination  issues.  EPA  also  noted 
discrepancies  regarding  the  extent  of 
wetlands  at  the  site.  Accordingly, 
additional  information  must  be 
provided  in  the  final  EIS. 


ERP  No.  DS-FHW-E40010-SC 

Rating  E02.  Mark  Clark  Expre.ssway 
Facility  Construction.  Sam  Rittenberg 
Boulevard  (SC-7)  to  Folly  Road  (SC- 
171)  crossing  the  Stono  River,  Updated 
Information  concerning  the  last  portion 
of  the  Charleston  Inner  Belt  Freeway. 
Founding  and  COE  Sections  404  and  10 
Permits  and  US  Coast  Guard  Bridge 
Permit  Issuance,  Chareston  County,  SC. 

Summary:  EPA  expressed 
environmental  objection  due  to  the 
potential  estuarine  and  freshwater 
wetland  impact.  EPA  requested  that  the 
final  EIS  contain  an  acceptable 
mitigation  plan. 

Final  EISs 

ERP  No.  F-AFS-L65237-ID 

Thunderbolt  Wildfire  Recovery 
Project.  Implementation,  Boise  and 
Pavette  National  Forests,  Valley  County, 
ID.' 

Summary:  EPA  continues  to  find  the 
proposed  project  environmentally 
unsatisfactory  due  to  the  potential 
adverse  impacts  to  water  quality  and  the 
spawning  and  rearing  habitat  for  the 
federally  endangered  Snake  River 
spring/summer  Chinook  salmon  in  the 
South  Fork  Salmon  river.  EPA  will 
continue  to  work  with  the  USPS  and 
follow  the  results  of  any  monitoring 
efforts. 

ERP  No.  F-DOE-U)5212-WA 

Columbia  Wind  Farm  #1  Project. 
Construction  and  Operation  of  a  25 
Megawatt  (MW)  Wind  Power  Project  in 
the  Columbia  Hills  Area,  Conditional- 
Use-Permit.  NPDES  Permit  and  COE 
Se<:tion  404  Permit,  Klickitat  County. 
WA. 

Summary:  EPA  had  no  comment  to 
the  proposed  action.  Review  of  the  Final 
EIS  was  not  deemed  necessary. 

ERP  No.  F-FHW-B40065-RI 

Quonset  Point/Davisville  Industrial 
Park  Highway  Access  Improvement.  RI- 
4  Freeway  between  North  KingBtown 
and  East  Greenwich,  Funding,  Kent  and 
Washington  Counties,  Rl. 

Summary:  EPA  expressed  concern 
regarding  longterm  maintenance  of 
stonnwater  management  structures  and 
water  quality  monitoring. 

ERP  No.  F-FH\V-L401H5-WA 

WA-520  Corridor  Improvements, 
Constmction  and  Reconstruction, 
between  104th  Avenue  N.E.  and  West 
Lake  Sammamish  Parkway  (Formerly 
WA-901).  P'unding  and  COE  Section 
404  Permit,  the  Cities  of  Bellevue  and 
Redmond,  King  County.  WA, 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  EIS. 


Diiffid:  Fnl)ruary  20,  U»9«> 
William  D.  Diciierson. 

Dirf^tnr,  iVt'Prt  ('.ompluince  Division,  (Office 

of  Ff  (if  ml  Activities. 

IFK  D(M  .  4h-41 5.1  FilMd  2-22-96;  8  45  ani| 

ULUNG  CODE  6660-60-0 

[ER-FRL-6413-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Fedeml 

Activities.  General  Information  (202) 

564-7167  OR  (202)  .564-71,53. 
Weekly  receipt  ol  Hnviroiimentnl 

Impact  Statements  Filed  February  12. 

199f)  Through  February  IR.  1996 

Pursuant  to  40  CFR  1.5i)fi.9. 

EIS  No.  9H()()76.  Draft  LIS.  NFS.  CA. 
Manzanar  National  Historii.  Site 
(NHS).  General  Management  Plan. 
Implementation.  Inyo  Counl\ .  (^A. 
Due:  April  23,  1996,  Contact:  Dan 
Olson  (415) 744-3968. 

EIS  No.  9tiU077.  Draft  KIS.  COK.  NC. 
Cape  Pear-Northeast  Cape  Fear  Rivers 
Feasibility  Study  for  Deepening  of  the 
Wilmington  Harbor  Ship  Channel. 
Navigation  Improvement.  New 
Hanover  and  Brunswit;k  (-ounties. 
NC.  Due:  April  OH.  1996,  Conlai  I: 
Frank  Yelverton  (910)  251-4640. 

EIS  No.  ynik)7H,  Final  LIS.  AFS.  ID, 
Secesh  River  Subdivision  Access 
Roads,  Implementation.  Special-Use- 
Permit,  Idaho  County.  ID.  Due:  March 
25,  1996,  Contact:  Randv  Swick  (208) 
634-0400. 

EIS  No.  960079,  Draft  EIS.  BLM.  NM. 
C'opper  Flat  Mining  F'roject. 
Construction  and  Operation  of  New 
Ore  Facilities,  Hillsboro  Mining 
District,  Sierra  County.  NM.  Due: 
April  15,  1996,  Contact:  Russell 
Jentgen  (505)525-4351. 

EIS  Nn.  900080.  Draft  LIS.  AFS,  OR,  II). 
Hslls  Canyon  National  Recreation 
Area  (HCNRA).  ('oniprehensive 
Management  Plan.  Implementation, 
Wallowa-Whitman  National  Forest. 
Nez  Perce  and  Payette  National 
Forests,  Bake  and  Wallowa  Counties, 
OR  and  Nez  frerce  and  .Ndam 
Countie.s,  ID,  Due.  May  23.  1996. 
Contact:  Kurt  Wiedenmann  (541)  523- 
1296. 

EIS  Nn.  960081,  Final  HIS.  AFS.  WA. 
F'irst  Creek  Basin  Restoration  Projet  t. 
Implementation.  Wenatchee  National 
Forest,  Chelan  Raiiger  District,  Chelan 
County.  WA.  Due:  March  25.  1996, 
Contact:  John  I.anipereur  (509)  682- 
2576. 

EIS  Nn.  960082.  Final  FIS.  RI.M.  MI, 
WY,  F.xpress  Crude  Oil  Pipeline 
Project.  Construi  tion.  Operation  and 
Maintenance.  Issuance  of  Right-oi- 
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Way  Grant,  Hill,  Chouteau,  Fergus. 
ludith  Basin.  Wheatland,  Golden 
Valley,  Stillwater  and  Cafbon 
Counties.  MT  and  Bighorn, 
Washakies,  Hot  Springs,  Freemont 
and  Watrona  Counties,  WY,  Due: 
March  25, 1996,  Contact:  Don  Oggard 
(307) 347-9871. 

EIS  No.  960083.  Draft  Supplement,  COE, 
NC,  Wilmington  Harbor  Channel 
Widening  and  Navigation 
Improvement,  Updated  Information, 
Cape  Fear  River,  Port  of  Wilmington, 
New  Hanover  and  Brunswick 
Counties.  NC,  Due:  April  08,  1996, 
Contact:  Hugh  Heine  (910)  251^070. 

EIS  No.  960084,  Final  EIS.  UAF,  MI,  K. 
I.  Sawyer  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation, 
Marquette  County,  MI,  Due:  March  25. 
1996,  Contact:  William  Myers  (210) 
536-5630. 

EIS  No.  960085,  Final  EIS,  UAF,  CA. 
March  Air  Force  Base.  Disposal  of 
Portions.  NPDES  and  COE  Section 
404  Permits,  jliverside  County,  CA, 
Due:  March  25, 1996,  Contact: 
Jonathan  D.  Farthing  (210)  536-3668. 

EIS  No.  960086.  Final  EIS.  DOE.  Nuclear 
Weapons  Nonproliferation  Policy 
Concerning  Foreign  Research  Reactor 
Spent  Nuclear  Fuel.  Implementation, 
United  States  and  Abroad,  Due: 
March  25, 1996,  Contact:  Charles 
Head  l-{800)-736-3282. 

Dated:  February  20,  1996. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

|FR  Doc.  96-^152  Filed  2-22-96;  8:45  am] 

BILUNG  CODE  6S«fr-6<MJ 


[FRL5428-^  | 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice.  ' 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  the 
OfTice  of  Management  and  Budget's 
(OMB)  responses  to  Agency  PRA 
clearance  requests.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  0\ffl  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  (202)  260-2740. 
Please  refer  to  the  EPA  ICR  No.. 


SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0940.12;  Air  Quality 
Networks,  Monitoring  and  Quality 
Precision;  was  approved  12/07/95;  OMB 
No.  2060-0084;  expires  03/31/96. 

EPA  ICR  No.  1761.01;  Fleet  Average 
Non-Methane  Organic  Gases  (NMOG) 
Credit  Program;  was  approved  12/07/95; 
OMB  No.  2060-0345;  expires  12/31/98. 

EPA  ICR  No.  1488.03;  Superfund  Site 
Evaluation  and  Hazard  Ranking  System; 
was  approved  07/31/95,  expires  07/31/ 
98. 

EPA  ICR  No.  1619.02;  EPA  Indoor 
Environmental  Quality  Questionnaire; 
was  approved  01/31/96;  OMB  No.  2060- 
0244;  expires  01/31/99. 

EPA  ICR  No.  1617.02;  Servicing  of 
Motor  Vehicle  Air  Conditioners;  was 
approved  01/31/96;  OMB  No.  2060- 
0247;  expires  01/31/99. 

EPA  ICR  No.  1506.06;  Standards  of 
Performance  for  New  Stationary 
Sources:  Municipal  Waste  Combustors; 
was  approved  01/31/96;  OMB  No.  2060- 
0210;  expires  01/31/99. 

EPA  ICR  No.  1633.09;  Acid  Rain 
Program  under  the  Clean  Air  Act 
Amendments  of  1990,  Title  IV;  was 
approved  01/31/96;  OMB  No.  2060- 
0258;  expires  01/31/99. 

OMB  Disapprovals 

EPA  ICR  1745.01;  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices — 40  CFR  Part 
257;  was  disapproved  07/31/95. 

EPA  ICR  No.  1766.01;  Hazardous 
Waste  Identification  Rule  for  Process 
Waste  (Proposal);  was  disapproved  01/ 
31/96. 

Correction 

EPA  ICR  No.  1170.05;  Collection  of 
Economic  and  Program  Support  Data; 
was  approved  11/02/95;  OMB  No.  2070- 
0034;  expires  08/31/98.  In  the 
November  \5.  1995  Federal  Register, 
the  OMB  No.  2040-0034  was  incorrect. 

Dated:  February  15. 1996. 
Joseph  Retzer,  — 

Director.  Regiihitory  Information  Division. 
|FR  Doc.  96-4035  Filed  2-22-96;  8:45  am] 

BILUNG  CODE  «5«0-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission; 
Comments  Requested 

February  20, 1996. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms- of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  23, 1996. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  None. 

Title:  Petition  for  Declaratory  Ruling 
by  the  Inmate  Calling  Services  Providers 
Task  Force. 

Form  No.:  None. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for 
Profit. 

Number  of  Respondents:  60. 

Estimated  Time  Per  Response:  1  hour. 
-  Total  Annual  Burden:  60  Hours. 

Needs  and  Uses:  In  the  Declaratory 
Ruling  issued  in  RM-8181,  the 
Commission  requires  that  local 
exchange  carriers,  among  other  things, 
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notify  their  customers  of  the  change  in 
status  of  inmate-only  customer  premises 
equipment  (CPE).  This  is  necessry  to 
ensure  that  correctional  facility 
customers  are  aware  of  change  in 
regulatory  status  of  inmate-only 
payphones. 

OMB  Approval  Number:  3060-0096. 

Title:  Application  for  Ship  Radio 
Station  License. 

Form  No.;  FCC  506. 

Type  of  Review:  Revision  to  an 
existing  collection. 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  State,  Local  or  Tribal 
Government;  Non-profit  institutions. 

Number  ojf  Respondents:  106,192. 

Estimated  Time  Per  Response:  22 
minutes. 

Total  Annual  Burden:  38,653  hours. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  file  the  FCC  506  to  apply 
for  a  new  or  modified  ship  radio  station 
license.  The  form  can  also  be  used  to 
renew  a  station  license.  The  FCC  506A 
is  used  by  the  applicant  as  a  temporary 
operating  authority  until  the  ship  radio 
station  license  is  received. 

This  form  is  required  by  the 
Communications  Act  of  1934,  as 
amended;  International  Treaties  and 
FCC  Rules  47  CFR  Parts  1.922,  1.925 
and  80.19. 

Editorial  changes  v;ill  be  made  to  the 
instructions  to  include  the  mailing 
location  for  feeable  applications  and  the 
addition  of  the  toll  free  800  number  for 
the  Consumer  Assistance  Branch  in 
Gettysburg,  PA.  Item  24  of  FCC  506  will 
be  revised  to  collect  the  length  of  ship 
in  meters  in  lieu  of  feet.  Item  27  will  be 
deleted  and  the  drug  certification  made 
part  of  the  certification  text.  These 
revisions  will  not  increase  the  burden 
time  for  application  completion^ 

OMB  Approval  Number:  3060-0532. 

Title:  Scanning  Receiver  Compliance 
Exhibit,  2.975(a)(8),  2.1033(b)(12). 

Form  No..- None. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  40. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  40  hours. 

Needs  and  Uses:  An  exhibit 
accompanying  a  Form  731  Application 
for  Equipment  Authorization  is 
required,  in  order  to  determine  the 
compliance  of  applicants  requesting 
authorization  to  market  scanning 
receivers  and  frequency  converters  with 
Congressionally  mandated  regulations. 
These  regulations  prohibit  the 
marketing  of  radio  scanners  capable  of 


intercepting,  or  being  modified  to 

intercept,  cellular  telephone 

conversations. 

Federal  (.■(iinmiinir.ations  (Jommission. 

VVilliam  F.  Caton, 

Actinn  Secretary 

jFR  Doc.  96-4228  Filed  2-22-96;  8:45  am] 

BILUNG.CODE  C712-01-P 


Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

February  16,  1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
neces.sary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commissions  burden  estimates; 
(c)ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  25,  1996. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications.  Room  234,  1919  M 
St.,  NW.,  Washington.  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB  725  17th  Street,  NW., 
Washington,  EX:  20.503  or 
fainJ@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  No.:  3060-0204. 

Title:  Section  90.38(b)  Physically 
handicapped  "Special  Eligibility 
Showing". 

Form  No.:  W A. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection. 


Rf'spnndcnts  Individuals  or 
households. 

Number  of  Respondents:  20. 

hstimated  Time  Per  Response:  5 
miruites. 

Total  Annual  Burden   1  hour. 

Total  Annualized  Cost  per 
respondent:  The  costs  for  tliis  collection 
is  for  a  physician  to  the  recjuired 
certification.  Tbe  estimated  costs  is  $50 
per  respondent. 

Needs  and  Uses:  Seclion  90. 38(b) 
provides  that  persons  claiming 
eligibility  in  the  Special  Emergency 
Radio  .Service  on  the  basis  of  being 
physically  handicapped  must  present  a 
physician's  statement  indi(  ating  that 
they  are  handicapped.  Submission  of 
this  information  is  necessary  to  en.sure 
that  frtK^uencics  are  reserv  ed  for 
licensing  to  handicapped  individuals. 
Commission  personnel  use  the  data  to 
determine  applicant  eligibility 
OMB  Approval  No.:  .1060-0020. 

r;7/e.  Application  for  Ground  Station 
Authorization  in  the  Aviation  Servi(  es. 

Form  No:  FCC  406. 

Tvpe  of  Review  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations;  Individuals  or 
households;  State  or  Local 
Governments. 

Number  of  Respondents:  1 .600. 

Estimated  Time  Per  Response  1  hour 

Total  .■\nnual  Burden:  1  .BOO  hours. 

Total  Annualized  Cost  per 
respondent:  The  costs  for  renewal 
applications  is  S85;  the  co.sts  lor  new 
applications  is  SlOO. 

.\'eeds  and  Uses:  VC.C.  Rules  ntquire 
the  collection  ol  this  information  on 
new.  modifications,  renewal  with 
modifications  and  assignments  of 
Ciround  Station  Authorizations  Data  is 
used  to  update  the  existing  database  and 
make  etficient  use  of  the  frequenc.y 
spectrum.  Data  is  also  used  by  the 
Commission  for  enforcement  and 
interference  resolution.  The  data 
collected  is  required  by  the 
Communications  .\ct  of  1934,  as 
amended:  International  Treaties  and 
FCC  Rules  47  CFR  1.922.  1.924.  87.21 
and  87.31.  The  Commission  is  revising 
the  form  to  collect  only  metric 
measurement  in  lieu  ot  Knglish 
measurements  and  to  add  a  space  for  the 
applicant  to  provide  a  FAX  numl)er.  The 
number  of  responses  and  estimated 
burden  remains  unchanged. 
OMB  Approval  Number:  Noru». 

Title:  Past  Performani  e  Evaluation  (in 
compliance  with  the  Federal 
Acquisitions  Regulations  (F.\R)). 

Fortn  No.:  N7.\. 

Tvpe  of  Review:  Hmergencv 
Submission  lor  a  Nev\  ColltH.tion. 
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Respondents:  Individuals  or 
households,  business  or  other  for- 
profit;small  businesses  or  organizations, 
federal  government,  and  State,  local  or 
Tribal  government. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  15 
minutes  (.25  hours  per  response). 

Total  Annual  Burden:  125  hours  total 
annual  burden. 

Needs  and  Uses:  The  information 
required  by  the  FAR  will  be  used  by  the 
Commission  to  evaluate  past 
performance  qf  potential  offerors  for 
various  government  contracts.  The 
evaluation  information  will  be  used  for 
determining  responsibility  and  as  a 
comparison  of  which  offeror  provides 
the  best  value  for  the  Government.  The 
Commission  will  focus  on  information 
that  demonstrates  quality  of 
performance  relative  to  the  size  and 
complexity  of  the  procurement  imder 
consideration.  The  Commission 
requested  and  received  OMB  clearance 
for  this  collection  on  February  12, 1996. 
Oh4B  Approval  No.:  3060-0329. 

Title:  Equipment  Authorization  - 
Verification  |47  CFR  2.955). 

Form  No.:  N/A.  | 

Type  of  Review:  Reinstatement  of 
previously  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  5,655. 

Estimated  Time  Per  Response:  18 
hours. 

Totoy  Annual  Burden:  101,790. 

Total  Annualized  Cost  per 
respondent:  The  average  costs  per 
respondent  for  testing  equipment  to 
determine  performance  compliance  is 
$4,000  Approximately  5%  of  the  costs 
($200)  of  the  cost  is  attributable  to  the 
information  collection. 

Needs  and  Uses:  The  Commission 
rules  require  verification  of  compliance 
to  established  technical  standards  for 
certain  Part  15  and  18  devices. 
Technical  data  is  gathered  and  retained 
by  the  equipment  manufactures  in  order 
to  verify  compliance  with  these 
regulations.  The  information  may  be 
used  to  determine  that  the  equipment 
marketed  complies  with  the  applicable 
Commission  rules  and  that  the 
operation  of  the  equipment  is  consistent 
with  the  initially  documented  test 
results.  The  information  is  essential  to 
controlling  potential  interference  to 
radio  communications. 
OMB  Approval  No.:  3060-0398. 

Title:  Equipment  Authorization 
Measurement  Standards  (47  CFR  2.948. 
15.117(g)(2),  15.117(g)(3). 

Form  No.:  N/A. 

Type  of  Review:  Reinstatement  of 
previously  approved  collection. 


Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  420. 

Estimated  Time  Per  Response:  27.5 
hours. 

Total  Annual  Burden:  9,350  hours. 

Needs  and  Uses:  Certain  measurement 
standards  and  practices  are  required  by 
the  Commission  in  order  to  establish 
uniformity  between  the  technical 
standards  for  various  non-licensed   • 
operators.  Specifically  Part  2  of  the  rules 
requires  a  filing  of  a  test  site  description 
by  individuals  performing  equipment 
testing  in  support  of  a  request  for 
equipment  authorization.  The 
information  is  used  by  the  Commission 
to  ensure  that  data  accompanying  all 
requests  for  equipment  authorization  are 
valid,  and  that  proper  test  procedures 
were  used.  Testing  ensures  that 
potential  interference  to  radio 
communication  is  controlled. 

Federal  Communications  Commission. 

Wiiliam  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-^098  Filed  2-22-96;  8:45  ami 

BH.IJNO  CODE  8712-01-f 


FEDERAL  EMERGENCY 
MANAGEMENT  yUjtENCY 

[FEMA-1102-OR] 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho 
(FEMA-1102-DR),  dated  February  11, 
1996.  and  related  determinations. 
EFFECTIVE  DATE:  February  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  11,  1996: 

Idaho  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

G.  Clay  Hollister, 

Deputy  Associate  Director.  Rsponse  and 

Recovery  Directorate. 

[FR  Doc.  96-^139  Filed  2-22-96;  8:45  am) 

BILLING  CODE  6718-02-P 


[FEMA-1102-DR] 

Idaho;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Idaho  (FEMA- 
1102-DR),  dated  February  11, 1996.  and 
related  determinations. 
EFFECTIVE  DATE:  February  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  11. 1996.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Idaho,  resulting 
from  severe  storms  and  flooding  on  February 
6, 1996,  and  continuing  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Rot)ert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Idaho. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  ex{}enses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  Grant  Assistance  in  the  designated 
areas.  Consistent  with  the  requirement  that 
Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs.  You  may  also  provide 
direct  Federal  assistance,  if  warranted  at  100 
percent  Federal  funding  for  the  first  72  hours 
following  declaration. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Douglas  Gore  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 


I  do  hereby  determine  the  following 
areas  of  the  State  of  Idaho  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Benewah,  Bonner,  Boundary,  Clearwater, 
Kootenai,  Latah,  Lewis,  Nez  Perce,  and 
Shoshone  Counties  and  the  Nez  Perce 
Reservation  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.316,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  96-4138  Filed  2-22-96;  8:45  ami 

BILbNG  CODE  S71S-02-P 

[FEMA-1099-DR] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon  (FEMA-1099-DR).  dated 
February  9. 1996.  and  related 
determinations. 

EFFECTIVE  DATE:  February  12.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  changed  to  read  as 
follows:  February  4. 1996,  and 
continuing. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  Hollister, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

|FR  Doc.  96-^129  Filed  2-22-96;  8:45  am| 

BILUNG  CODE  871S-02-P 


[FEMA-1099-DR] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon.  (FEMA-1099-DR),  dated 
February  9, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9,  1996: 

Washington  County  for  Individual 

Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
G.  Clay  Hollister, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

|FR  Doc.  96-^128  Filed  2-22-96;  8:45  ami 

BILUNG  CODE  6718-02-P 


[FEMA-1099-DR] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  (FEMA  -1099-DR),  dated 
February  9,  1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  14,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  is  hereby  amended  to  include 
Public  Assistance  and  Hazard 
Mitigation  for  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  February 
9,  1996: 

Clackamas,  Clatsop,  Columbia,  Lane. 
Lincoln,  Linn.  Marion,  Multnomah.  Polk. 
Sherman.  Tillamook,  Umatilla.  Wasco,  and 
Yamhill  Counties  for  Public  Assistance  and 
Hazard  Mitigation  (already  de.signated  for 
Individual  Assistance) 

(flatalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  Hollister. 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 

|FR  Doc.  96-4127  Filed  2-22-96:  8:45  am] 
BILUNG  CODE  e7ia-02-P 


(FEMA-1099-OR] 

Oregon;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oregon  (FKMA- 
1099-DR),  dated  February  9,  1996.  and 
related  determinations. 
EFFECTIVE  DATE:  February  9.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agencv, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  9.  1996.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  A.ssistance  Act  (42 
U.S.C.  5121  et'sfq.].  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oregon,  resulting 
from  high  winds,  severe  storms  and  flooding 
on  lanuary  26,  1996.  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  RolHjrt 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act")  1. 
therefore,  dw lare  that  such  a  major  disaster 
exists  in  the  Statf  of  Oregon 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purpose's,  suth  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  admmislrative  expenses 

You  are  authorized  to  provide  Individual 
Assistance,  Ihiblic  Assistance  and  Hazard 
Mitigation  .\ssistance  in  thf  ilcsj^^nated  areas. 
I  further  authorize  you  to  proMde  direct 
Federal  assistance  for  the  first  72  hours  at 
100  percent  Federal  funding,  should  you 
consider  it  warranted 

Consistent  with  the  requirement  that 
Federal  assistance  be  supplemental,  any 
Fecleral  funds  provided  under  the  Stafford 
Art  for  Piiblir  Assistancf  .ind  Hazard 
Mitig.ition  will  be  limited  to  75  percent  uf  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  ,Tir)(.i). 
Priority  to  Certain  Applications  fur 
Public  Facility  and  Public  Hoiisjntj 
Assistance,  42  LI.S.C.  51,=J3,  shall  be  tor 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuanl 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emerj;ency  Manav^enicnt 
Agency  under  Executive  Order  12148.  I 
hereby  appoint  Richard  A.  nuc;k  oMhe 
Federal  Kniergenc  y  Miinai^ement  .Agency 
fo  act  as  the  Federal  Cloordinaling 
Officer  for  this  dec:iared  disaster. 

I  do  hereby  determine  that  following 
areas  of  the  State  of  Oregon  to  have  been 
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affected  adversely  by  this  declared 
major  disaster: 

Benton,  Clackamas,  Clatsop,  Columbia,  Hood 
River,  Lane.  Lincoln.  Linn,  Marion, 
Multnomah,  Polk.  Sherman,  Tillamook, 
Umatilla,  Union.  Wasco  and  Yamhill 
Counties  and  the  Warm  Springs 
Reservation  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance] 

lann  L  Witt. 

Director. 

[FR  Doc.  96-4126  Filed  2-22-96;  8:45  am] 

BmUNQ  COOe  f71«-02-M 

[FEMA-1093-DR] 

Pennsylvania;  Amendment  to  Notice  of 
a  iMa|or  Disaster  Declaration       . 

agency:  Federal  Emergency  ' 

Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1093-DR)  dated  January  21, 
1996.  and  related  determinations. 
EFFECTIVE  DATE:  February  13. 1996. 
FOR  FURTHER  INFOfMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLQIBfTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  21. 1996: 

Beaver.  Cambria,  Lancaster,  and  Warren 
Counties  for  Public  Assistance  (already 
designated  for  individual  Assistance  and 
Hazard  Mitigation) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  Hollister, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

|FR  Doc.  96-^135  Filed  2-22-96;  8:45  i.ml 

BiLUNG  COOE  t71»-(e-P 

[FEMA-1101-OR1 

Vennont;  IMajcr  Disaster  and  Related 
Detemiinations 

AGENCY:  Federal  Emergency  | 

Management  Agency  (FEMA).       | 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Vermont 


(FEMA-1101-DR),  dated  February  13, 
1996,  and  related  determinations. 

EFFECTIVE  DATE:  February  13, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  13,  1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Vermont, 
resulting  from  ice  jams  and  flooding 
beginning  on  January  19,  1996,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Vermont. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Individual  Assistance  may 
be  added  at  a  later  date,  if  requested  and 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  fiands  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alma  Armstrong  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Vermont  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Addison.  Bennington.  (Chittenden,  Franklin, 
Lamoille.  Orange,  Orleans.  Rutland, 
Washington,  Windham,  and  Windsor 
Ojuntios  for  Public  Assistance  and  Hazard 
Mitigation. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  96-4137  Filed  2-22-96;  8:45  am] 

BILUNQ  CODE  «718-02-f> 


[FEMA-1098-DR] 

Virginia;  Amendment  to  Notice  of  a 
fHaJoT  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FEMA- 
109&-DR)  dated  January  27, 1996,  and 
related  determinations. 
EFFECTIVE  DATE:  February  9,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  27, 1996: 

Highland  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance 
and  Hazard  Mitigation): 

Warren  County  and  the  Cities  of  Buena  Vista 
and  Harrisonburg  for  Public  Assistance 
(already  designated  for  Individual 
Assistance  and  Hazard  Mitigation);  and 

Fauquier  and  Greene  Counties  and  the  City 
of  Clifton  Forge  for  Public  Assistance  and 
Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Craig  Wingo, 

Division  Director,  Infrastructure  Support 

Division. 

[FR  Doc.  96-4130  Filed  2-22-96;  8:45  am] 

BILUNG  COOE  6718-02-P 


[FEMA-1100-OR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington,  (FEMA-1100-DR)  dated 
February  9, 1996,  and  related 
determinations. 


EFFECTIVE  DATE:  February  12.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9,  1996: 

Adams,  Benton,  Grays  Harbor,  King, 
Snohomish,  and  Wahkiakum  Counties  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Dennis  K%viatkowski, 

Deputy  Associate  Directgr,  Response  and 

Recovery  Directorate. 

[FR  Doc.  96-4134  Filed  2-22-96;  8:45  ami 

BILUNG  COOE  6718-02-P 


[FEMA-IIOO-OR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington  (FEMA-llOO-DR),  dated 
February  9, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9,  1996: 

The  Yakima  Indian  Reservation  for 
Individual  Assistance,  Public  Assistance,  and 
Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
G.  Clay  Hollister, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 
(FR  Doc.  96-4133  Filed  2-22-96;  8:45  am] 

BILUNG  COOE  S71ft-«!-P 


[FEMA-110O-OR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington,  (FEMA-1100-DR).  dated 
February  9,  1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  13,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  B46-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington,  is  hereby  amended  to 
include  Public  Assistance  and  Hazard 
Mitigation  for  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  February 
9, 1996: 

Adams,  Asotin,  Benton,  Clark,  Columbia, 
Cowlitz,  Grays  Harbor.  King,  Kittitas, 
Klickitat,  Lewis,  Pierce,  Skamania, 
Snohomish,  Thurston,  Wahkiakum.  Walla 
Walla,  Whitman,  Yakima  for  Public 
Assistance  and  Hazard  Mitigation  (already 
designated  for  Individual  Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

G.  Clay  Hollister, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  96-4132  Filed  2-22-96:  8:45  am] 

BILLING  CODE  S718-02-P 

[FEMA-1100-OR] 

Washington;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Statu  of  Washington 
(FEMA-1100-DR),  dated  February  9. 
1996.  and  related  determinations. 
EFFECTIVE  DATE:  February  9,  199fi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agencv. 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  9.  1996,  the  President  declared 


a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Di.saster  Relief 
and  Emergency  Assistance  Act"(42 
U.S.C.  5121  et'seq.].  as  follows: 

I  have  drtcrmined  that  the  damage  in 
certain  areas  of  the  State  of  Washington, 
resulting  from  high  winds.  s<'vcrr  storms  rind 
flooding  on  January  2b.  199(j  and  (.ontmumg. 
is  of  sufficient  severity  an(i  magnitudt'  to 
warrant  a  major  disaster  der  laratinn  under 
the  Robert  T.  Stafford  Disaster  R.Mief  and 
Emergency  Assistance  Art  ("the  Stafford 
.^rt").  I.  therefore,  declare  that  surh  a  major 
disaster  exists  in  the  .Statf  of  Washingtor,. 

In  order  to  proviiie  Federal  assistanf.c.  you 
are  hereby  authorized  to  allocati;  t'oni  f,inds 
available  for  these  purposes.  su(  h  uniounls  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses 

You  are  authorized  to  provide  individual 
.Assistance.  Public  Assistance  and  Hazard 
Mitigation  Assistance  in  the  designated  areas 
Consistent  with  the  requirement  that  Federal 
assistance  tie  supplemental,  any  Federal 
funds  provided  under  th''  .Stafford  .Ac  t  for 
Public  Assistance  and  Hazard  Mitigation  will 
tie  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U  S.C.  5153.  sIi.tI!  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergent.y  Management 
.Agency  under  Executive  Order  12148,  1 
hereby  appoint  Robert  C.  Freitag  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Asotin.  Clark.  Columbia.  Qjwiitz.  Kittitas. 
Klickitat.  Lewis.  Pierce.  Skamania. 
Thurston.  Walla  VVdlla.  Whitman  and 
Y.ikima  Counties  for  Individual  Assistance. 

(f2atalog  of  Federal  Domestic  Assistance  .No. 

83.516.  Disaster  Assistance) 

lames  L.  Witt. 

Din'ttor 

IFR  Doc.  96-4131  Filed  2-22-96.  8.45  am] 

BILUNG  COOE  S71S-02-P 


[FEMA-1096-OR] 

West  Virginia;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  di.saster  for  the  State  of  West 
Virginia.  (FEMA-lOOfi-DK).  dated 
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Januaiy  25, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  14, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
8UPPI.BMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
a%cted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  25, 1996: 

Raleigh  County  for  Individual  Assistance  and 

Hazard  Mitigation;  and 
Mason  County  for  Public  Assistance  (already 

designated  for  Individual  Assistance  and 

Hazard  Mitigation). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  HoUister, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

|FR  Doc  96-4136  Filed  2-22-96;  8:45  am) 

BHJJNG  oooE  •na-oo-p 


FEDERAL  RESERVE  SYSTEM 

Dresdner  Bank  AG;  Notice  to  Engage 
in  Certain  Nonbanidng  Activfties 

Dresdner  "Bank  AG,  Frankfurt, 
Germany  (Dresdner),  has  provided 
notice  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  section 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3)),  to  acquire  100 
percent  of  the  voting  interests  in  RCM 
Capital  Management,  California  Limited 
Partnership  (RCM  Management),  and 
RCM  Capital  Trust  Company  (RCM 
Trust),  both  of  San  Francisco,  California, 
and  thereby  engage  in  the  following 
nonbanking  activities:  providing 
investment  and  financial  advisory 
services  pursuant  to  12  CFR 
225.25(b)(4);  performing  functions  or 
activities  that  may  be  performed  by  a 
trust  company  pursuant  to  12  CFR 
225. 25(b)(3);  and  providing  certain 
administrative  services  to  investment 
companies.  These  activities  will  be 
conducted  worldwide. 

The  Board  previously  has  determined 
that  these  activities  are  closely  related  to 
banking.  See  12  CFR  225.25(b)(3),  and 
(4);  Mellon  Bank  Corporation,  79  Fed. 
Res.  Bull.  626  (1993)  (providing 
administrative  and  other  services  to 
investment  companies);  Barclays  PLC, 
82  Fed.  Res.  Bull.  158  (1996)  (providing 
advisory  and  administrative  services  to 
proprietary  mutual  funds).  Dresdner 


would  engage  in  these  activities  in 
accordance  with  the  limitations  and 
conditions  established  by  the  Board's    * 
regulations  and  orders.  Dresdner  also 
has  proposed  that  RCM  Management  be 
permitted  to  purchase  for  its  fiduciary 
accounts  shares  of  investment 
companies  that  are  advised  and 
administered  by  RCM  Management.  The 
Board  previously  has  issued  proposed 
amendments  to  its  interpretation 
regarding  investment  advisory  activities 
(12  CFR  225.125(g))  that  would  permit 
such  purcnases,  under  certain 
circumstances.  See  59  FR  67554 
(December  30, 1994). 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Dresdner 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confiicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8). 
Dresdner  believes  that  the  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  E)resdner  maintains  that 
the  proposal  would  not  materially 
reduce  competition  in  the  relevant 
markets  and  would  enable  Dresdner  to 
offer  its  customers  a  broader  range  of 
products.  Dresdner  also  maintains  that 
its  proposal  would  not  result  in  any 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notfce  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  requests  for 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  March  8, 
1996.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  16, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-4051  Filed  2-22-96;  8:45  am) 
BILUNQ  CODE  K1IM)1-F 


Norwest  Corporation;  Acquisition  of 
Company  Engaged  in  Permlssibie 
Nonbanidng  Activities 

The  organization  listed  in  this  notice 
has  given  notice  under  §  225.23(a)(2)  or 
(e)  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (e))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
agra'ieved  by  approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  not  later  than  March 
7. 1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

J.  Norwest  Corporation,  Minneapolis, 
Miimesota;  to  acquire  Norwest 
Investment  Services,  Inc.,  Minneapolis, 
Minnesota,  through  its  subsidiary. 


Victoria  Securities  Company,  Victoria, 
Texas,  and  thereby  engage  in  securities 
brokerage  activities,  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  16, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-4052  Filed  2-22-96;  8:45  ami 

BNJJNO  COOC  tt10-01-F 


COMMISSION  OF  FINE  ARTS    . 

Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  14  March  1996 
at  10:00  a.m.  the  Commission's  offices 
in  the  Pension  Building,  Suite  312, 
Judiciary  Square,  441  F  Street,  N.W., 
Washington,  D.C.  20001  to  discuss 
various  projects  affiecting  the 
appearance  of  Washington,  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  D.C.  15  February 
1996. 

Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  96-4110  Filed  2-22-96;  8:45  am) 

BUUNOCOOE  tSSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Dietary  Suppiement  Labels 
Commission;  Meeting 

AGENCY:  Office  of  Disease  Prevention 
and  Health  Promotion,  HHS. 
ACTION:  Commission  on  Dietary 
Supplement  Labels:  Announcement  of 
Appointment;  Notice  of  Meeting  #2; 
Opportunity  to  Provide  Comments. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  (a)  providing 
notice  of  the  second  meeting  of  the 
Commission  on  Dietary  Supplement 
Labels,  and  (b)  soliciting  oral  and 
written  comments. 

DATES:  (1)  The  Commission  will  meet 
March  8, 1996,  from  8:30  a,m.  to  4:30 
p.m.  Central  Time  at  the  Radisson  Hotel 
Salt  Lake  City  Airport  (Utah).  (2) 
Written  comments  on  the  scope  and 
intent  of  the  Commission's  objectives 
may  be^ubmitted  up  to  5:00  p.m.  e.s.t. 
on  June  30, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Fisher,  Ph.D.,  Executive 
Director,  Commission  on  Dietary 
Supplement  Labels,  Office  of  Disease 
Prevention  and  Health  Promotion,  Room 
738G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue  SW. 
Washington,  D.C.  20201,  (202)  205- 
5968. 

SUPPLEMENTARY  INFORMATION: 

ComraissioB's  Task 

Public  Law  103-417,  Section  12, 
authorized  the  establishment  of  a 
Commission  on  Dietary  Supplement 
Labels  whose  seven  members  have  been 
appointed  by  the  President.  The 
appointments  to  the  Commission  by  the 
President  and  the  establishment  of  the 
Commission  by  the  Secretary  of  Health 
and  Human  Services  reflect  the 
commitment  of  the  President  and  the 
Secretary  to  the  development  of  a  sound 
and  consistent  regulatory  policy  on 
labeling  of  dietary  supplements. 

The  Commission  is  charged  with 
conducting  a  study  and  providing 
recommendations  for  regulation  of  label 
claims  and  statements  for  dietary 
supplements,  including  the  use  of 
supplemental  literature  in  connection 
with  their  sale  and,  in  addition, 
procedures  for  evaluation  of  label 
claims.  The  Commission  is  expected  to 
evaluate  how  best  to  provide  truthful, 
scientifically  valid,  and  nonmisleading 
information  to  consumers  in  order  that 
they  may  make  informed  health  care 
choices  for  themselves  and  their 
families.  The  Commission's  study  report 
may  include  recommendations  on 
legislation,  if  appropriate  and  necessary. 

Announcement  of  Meeting 

The  Commission's  second  meeting 
will  be  March  8,  1996.  8:30  a.m.  to  4:30 
p.m.  Central  Time.  The  meeting  will  be 
held  at  the  Radisson  Hotel  Salt  Lake 
City  Airport  Coventary  Room,  (Utah). 
The  agenda  will  include  (a)  oral 
comments  .fi-om  interested  parties  and 
the  general  public,  (b)  identification  of 
additional  information  needs,  and  (c) 
discussion  of  dietary  supplement  label 
information. 

Public  Participation  at  Meeting 

The  meeting  is  open  to  the  public. 
However,  space  is  limited.  Both  oral  and 
written  comments  from  the  public  will 
be  accepted,  but  oral  comments  at  the 
meeting  will  be  limited  to  a  maximum 
of  five  minutes  per  presenter;  thus, 
organizations  and  persons  that  wish  to 
make  their  views  known  to  the 
Commission  should  use  the  time  for  oral 
presentation  to  summarize  their  written 
comments.  Members  of  the  Commission 
may  wish  to  question  the  presenters 


following  each  oral  presentation.  Please 
request  the  opportunity  to  present  oral 
comments  in  writing  and  provide  nine 
(9)  copies  of  the  written  comments  from 
which  the  oral  presentation  is  abstracled 
to  the  address  above  by  March  4.  1996. 
If  you  will  require  a  sign  language 
interpreter,  please  call  Sandra  Saunders 
(202)  260-0375  by  4:30  e.s.t.  on  March 
4.  1996. 

Written  Commenls 

By  this  notice,  the  Commission  is 
soliciting  submission  of  written 
comments,  views,  information  and  data 
pertinent  to  Commission's  task. 
Comments  should  be  sent  to  Kenneth "D. 
Fisher,  Executive  Director  of  the 
Commission  at  the  Office  of  Disease 
Prevention  and  Health  Promotion,  Room 
738G,  Hubert  Humphrey  Building,  200 
Independence  Avenue  SW.,  Washington 
DC.  20201,  5:00  p.m.  e.s.t.  on  June  30, 
1996. 

Dated:  February  15.  1996. 
Claude  Earl  Fox, 

Deputy  Assistant  Secretary  for  Health 

(Disease  Prevention  and  Health  PromotionI, 

U.S.  Department  of  Health  and  Human 

Services. 

jFR  Doc.  96-^101  Filed  2-22-96;  8  45  ami 
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Food  and  Drug  Administration 

[Docket  No.  96F-0061] 

Cit}a-Qeigy  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  expand  the 
safe  use  of  oxidized  bisfhydrogenated 
tallow  alkyDamines  as  a  process 
stabilizer  for  polypropylene  homo-  and 
copolymers  and  high-density 
polyethylene  homo-  and  r.opolymers 
intended  for  use  in  contact  with  food 
DATES:  Written  comments  on  the 
petitioners  environmental  assessment 
by  Mart:h  25.  1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA305),  Food  md  Dru^ 
Administration.  12420  Parklawn  Dr.. 
Rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  Nutrition  lHFS-21fi).  Food 
and  Drug  Administration.  200  C  St.  SW., 
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Washington.  DC  20204-0002.  202-418- 
3098. 

auPPLBCNTARY  MFORMATION:  Under  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(sac  409(b)(5)(21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4491)  has  been  filed  by 
Qba-Geigy  Corp..  540  White  Plains 
Road,  P.O.  BoJc  2005.  Tarrytown,  N.Y. 
10591-4311.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabiliters  (21  CFR  178.2010)  to  expand 
the  safe  use  of  oxidized 
bi8(hydrogenated  tallow  alkyl)amines  as 
a  process  stabilizer  for  polypropylene 
homo-  and  copolymers  and  hig^-density 
polyethylene  homo-  and  copolymers 
intended  for  use  in  contact  with  food. 
The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promiilgated 
under  the  National  Environmental 
PoUcy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dodcets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  March  25, 
1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
fiiyling  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubUshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  February  8, 1996. 
Aian  M.  Rulis.  I 

Director,  Office  ofPremarket  Approval, 
Center  For  Food  Safety  and  Applied 
Nutation. 

(FR  Doc  96-4063  Filed  2-22-96;  8:45  ami 
I  COM  4il»-«i-P 


p)ocket  No.  91F-0264] 

StocUiausen,  Inc.;  Withdrawal  of  Food 
Additive  Petition 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  9B4149),  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  N-((3- 
dimethylamino)propyl)-2-propenamide, 
polymer  with  2-propenoic  acid,  sodium 
salt  as  a  dispersing  aid  in  paper  and 
paper  coatings  intended  for  use  in 
contact  with  food. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPI.EMENTARY  INFORMATION:  fa  a  notice 
published  in  the  Federal  Register  of 
August  1, 1991  (56  FR  36185),  FDA 
armounced  that  a  food  additive  petition 
(FAP  9B4149)  had  been  filed  on  behalf 
of  Stockhausen,  Inc.,  2401  Doyle  St. 
(formerly  2408  Doyle  St.).  Greensboro, 
NC  27406.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  to  provide 
for  the  safe  use  of  N-((3- 
dimethylamino)propyl)-2-propenamide, 
polymer  with  2-propenoic  acid,  sodium 
salt  as  a  dispersing  aid  in  paper  and 
paper  coatings  intended  for  use  in 
contact  with  food. 

Stockhausen,  Inc.,  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated;  February  8.  1996. 
Alan  M.  Rulis, 

Director,  Office  ofPremarkttt  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition 
(FR  Doc.  96-4062  Filed  2-22-96;  8:45  am] 
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[Docket  No.  95D-0216] 

International  Conference  on 
Harmonisation;  Final  Guideline  on 
Quality  of  Biotechnological  Products: 
Analysis  of  the  Expression  Construct 
in  Cells  Used  for  Production  of  r-DNA 
Derived  Protein  Products;  Avallat>ility 

AG0ICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 
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summary:  The  Food  and  Drug 
Administration  is  publishing  a  final 
guideUne  on  the  quality  of 
biotechnological  products  entitled 
"Analysis  of  the  Expression  Construct 
in  Cells  Used  for  Production  of  r-DNA 
Derived  Protem  Products."  The 
guideline  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guideline  is  intended  to  describe 
the  types  of  information  that  are 
considered  valuable  in  assessing  the 
structure  of  the  expression  construct 
used  to  produce  recombinant 
deoxyribonucleic  acid  (r-DNA)  derived 
proteins. 

DATES:  Effective  February  23, 1996. 
Submit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>ug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  Division  of 
Communications  Management  (HFD- 
210).  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855,  301-594-1012. 
An  electronic  version  of  this  guideline 
is  also  available  via  Internet  by 
connecting  to  the  CDER  file  transfer 
protocol  (FTP)  server 
(CDVS2.CDER.FDA.GOV). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline;  Elaine  C. 
Esber,  Center  for  Biologies 
Evaluation  and  Research  (HFM-301, 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville,  MD 
20852,  301-827-0641. 
Regarding  ICH:  Janet ).  Showalter, 
Office  of  Health  Affairs  (HFY-1), 
Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD 
20857.301-443-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 


^ 


from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and  " 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  ftt)m  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  August  21, 
1995  (60  FR  43496),  FDA  published  a 
draft  tripartite  guideline  entitled 
"Analysis  of  the  Expression  Construct 
in  Cells  Used  for  Production  of  r-DNA 
Derived  Protein  Products."  The  notice 
gave  interested  persons  an  opportunity 
to  submit  comments  by  October  5, 1995. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guideline, 
a  final  draft  of  the  guideline  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  at  the 
ICH  meeting  held  on  November  29, 
1995. 

The  guideline  presents  guidance 
regarding  the  characterization  of  the 
expression  construct  for  the  production 
of  r-DNA  protein  products  in  eukaryotic 
and  prokaryotic  cells.  The  guideline  is 
intended  to  describe  the  types  of 
information  that  are  considered  valuable 
in  assessing  the  structure  of  the 
expression  construct  used  to  produce  r- 
DNA  derived  proteins.  The  guideline  is 
not  intended  to  cover  the  entire  quality 
aspect  of  r-DNA  derived  medicinal 
products.    • 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Although  this  guideline  does  not  create 


or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA.  it 
does  represent  the  agency's  current 
thinking  on  the  production  of  r-DNA 
derived  protein  products. 

As  witn  all  of  FDA's  guidelines,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guideline  will  he 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the  final 
guideline  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  guideline  follows: 

Analysis  of  the  Expression  Construct  in  Cells 
Used  for  Production  of  r-DNA  Derived 
Protein  Products 

I.  Introduction 

This  document  presents  guidance 
regarding  the  characterization  of  the 
expression  construct  for  the  production  of 
recombinant  DNA  (r-DNA)  protein  products 
in  euliaryotic  and  prokaryotic  cells.  The 
document  is  intended  to  descrilie  the  types 
of  information  that  are  considered  valuable 
in  assessing  the  structure  of  the  expression 
construct  used  to  produce  r-DNA  derived 
proteins.  The  document  is  not  intended  to 
cover  the  entire  quality  aspect  of  r-DNA 
derived  medicinal  products. 

The  expression  construct  is  defined  as  the 
expression  vector  containing  the  coding 
sequence  of  the  recombinant  protein. 
Segments  of  the  expression  construct  should 
be  analyzed  using  nucleic  acid  techniques  in 
conjunction  with  other  tests  performed  on 
the  purified  recombinant  protein  for  assuring 
the  quality  and  consistency  of  the  final 
product.  Analysis  of  the  expression  construct 
at  the  nucleic  acid  level  should  be 
considered  as  (lart  of  the  overall  evaluation 
of  quality,  taking  into  account  that  this 
testing  only  evaluates  the  coding  sequence  of 
a  recombinant  gene  and  not  the  translational 
fidelity  nor  other  characteristics  of  the 
recombinant  protein,  such  as  secondary 
structure,  tertiary  structure,  and 
posttranslational  modifications. 

n.  Rationale  for  Analysis  of  the  Expression 
Construct 

The  purpose  of  analyzing  the  expression 
constnict  is  to  establish  that  the  correct 
coding  sequence  of  the  product  has  t>een 
incorpiorated  into  the  host  cell  and  is 
maintained  during  culture  to  the  end  of 
production.  The  genetic  sequence  of 


r<!(  omtiindiit  prnlcins  prmliif  od  in  livinj; 
1  nils  ciin  undiirgf)  mutations  thnt  i  ould  filter 
tliR  prfiperties  of  thf  prtit«in  with  [vitinliHl 
adverse  tonsequimrrs  t")  pHtients  No  single 
fixpprimpntal  approac.h  (un  b<-  fxp«M  i"(j  to 
di!tc;ct  all  possible  riioditK-alions  tn  a  protoin 
I'nitfin  Hnalvtiral  tpr.hniques  (an  Iw  u.srd  In 
a.ssess  the  Hmiiio  a«.i(i  spqufnu-  of  the  pniinn 
Hnd  structural  ff,Mtun>s  of  the  exprfssed 
protein  due.  to  postlrnnslational 
m'Mllfitations  surh  as  proteolytii  pr(x;>'s>in(j 
nUi  osylation.  phosphorylatifjn.  and 
itc.Ktylation.  Data  from  niu  lei(.  ai  id  anaKsis 
may  In*  iisiiful  Iwcause  prolvin  analytiral 
metho<ls  may  not  det«:t  all  <.hann*»s  in 
pn)tein  structure  resultmg  fn>m  mutations  in 
th«-'  sequence  coding  for  the  rwcombinanl 
protein.  The  relative  importance  of  nucleic 
acid  analysis  and  protein  analvsis>*rj||  vary 
from  product  to  product. 

Nucleic  acid  analysis  can  be  used  to  verify 
the  coding  sequence  and  the  physical  state  of 
the  expression  construct.  The  nurleic  ariti 
analvsis  is  performed  to  ensure  that  the 
expressed  protein  will  have  the  correct 
amino  acid  sequence,  but  is  not  intended  to 
detect  low  levels  of  variant  sequences  Where 
the  production  cells  have  multiple  integrated 
copies  of  the  expression  construct,  not  all  of 
which  may  be  transcriptionally  active, 
examination  of  the  trans<;ription  product 
itself  by  analysis  of  m-RNA  or  c-DNA  may  tie 
more  appropriate  than  analysis  of  genomic 
DNA.  Analytical  approaches  that  examine  a 
bulk  population  of  nucleic  acids,  sut.h  as 
those  performed  on  p<x)led  clones  or  material 
amplified  by  the  polymerase  chain  reartion 
may  be  considered  as  an  alternative  to 
approaches  that  depiend  on  selm  tion  of 
individual  DNA  clones.  Other  te<.hniques 
could  be  considered  that  allow  for  rapid  and 
sensitive  confirmation  of  the  sequence 
coding  for  the  recombinant  protein  in  the 
expression  construct. 

The  following  sections  descrilie 
information  that  should  be  supplied 
regarding  the  characterization  of  the 
expression  constnict  during  the  development 
and  validation  of  the  production  system 
Analytical  methodologies  should  bn 
validated  for  the  intended  purpose  of 
confirmation  of  sequence.  The  validation 
documentation  should,  at  a  minimum, 
include  estimates  of  the  limits  of  detection 
for  variant  sequences.  This  should  Ik" 
jjerformed  for  either  nucleic  a(.id  or  prtitein 
sequencing  methods.  The  philosophy  and 
recommendations  for  analysis  expressed  in 
this  document  should  be  reviewed 
periodically  to  take  advantage  of  new 
advances  in  technolog>'  and  st  lentiHc 
information. 

in.  Characterization  of  the  Expression 
System 

A.  Expression  Construct  and  Cell  Clone  I  'sed 
to  Develop  the  Master  Cell  Bank  IMCBI 

The  manufacturer  should  descritio  the 
origin  of  the  nucleotide  sequence  coding  for 
the  pmti'in.  This  should  include 
identification  and  source  of  the  cell  from 
which  the  nucleotide  sequence  was 
originally  obtained.  Methods  used  to  prepare 
the  DNA  cfxling  for  the  protein  should  be 
descrilied. 
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The  steps  in  the  assembly  of  the  expression 
construct  should  be  described  in  detail.  This 
description  should  include  the  source  and 
function  of  the  component  parts  of  the 
expression  construct,  e.g..  origins  of 
replication,  antibiotic  resistance  genes, 
promoters,  enhancers,  and  whether  or  not  the 
piotein  is  being  synthesized  as  a  fusion 
protein.  A  detailed  component  map  and  a 
complete  annotated  sequence  of  the  plasmid 
should  be  given,  indicating  those  regions  that 
have  been  sequenced  during  the  construction 
and  those  taken  from  the  literature.  Other 
expressed  proteins  encoded  by  the  plasmid 
should  be  indicated.  The  nucleotide 
sequence  of  the  coding  region  of  the  gene  of 
interest  and  associated  flanking  regions  that 
are  inserted  into  the  vector,  up  to  and 
including  the  junctions  of  insertion,  should 
be  determined  by  DNA  sequencing  of  the 
construct. 

A  description  of  the  method  of  transfer  of 
the  expression  construct  into  the  host  cell 
should  be  provided.  In  addition,  methods 
used  to  amplify  the  expression  construct  and 
criteria  used  to  select  the  cell  clone  for 
production  should  be  described  in  detail. 

0.  Cell  Bank  System 

Production  of  the  recombinant  protein 
should  be  based  on  well-defined  MCB  and 
Working  Cell  Banks  (WCB).  A  cell  bank  is  a 
collection  of  ampoules  of  uniform  i 

composition  stored  under  defined 
conditions,  each  containing  an  aliquot  of  a 
single  pool  of  cells.  The  MCB  is  generally 
derived  from  the  selected  cell  clone 
containing  the  expression  construct.  The 
WCB  is  derived  by  expansion  of  one  or  more 
ampoules  of  the  MCB.  The  cell  line  history 
and  production  of  the  cell  banks  should  be 
described  in  detail,  including  methods  and 
reagents  used  during  culture,  in  vitro  cell 
age,  and  storage  conditions.  All  cell  banks 
should  be  characterized  for  relevant 
phenotypic  and  genotypic  markers,  which 
could  include  the  expression  of  the 
recombinant  protein  or  presence  of  the 
expression  construct. 

The  expression  construct  in  the  MCB 
should  be  analyzed  as  described  below.  If  the 
testing  cannot  be  carried  out  on  the  MCB.  it 
should  be  carried  out  on  each  WCB. 

Restriction  endonuclease  mapping  or  other 
suitable  techniques  should  be  used  to 
analyze  the  expression  construct  for  copy 
ninnber,  for  insertions  or  deletions,  and  for 
the  number  of  integration  sites.  For 
extiachromosomal  expression  systems,  the 
percent  of  host  cells  retaining  the  expression 
construct  should  be  determined. 

The  protein  coding  sequence  for  the 
recombinant  protein  product  of  the 
expression  construct  should  be  verified.  For 
extrachromosomal  expression  systems,  the 
expression  construct  should  be  isolated  and 
the  nucleotide  sequence  encoding  the 
product  should  be  verified  without  further 
cloning.  For  cells  with  chromosomal  copies 
of  the  expression  construct,  the  nucleotide 
sequence  encoding  the  product  could  be 
verified  by  recloning  and  sequencing  of 
chromosomal  copies.  Alternatively,  the 
nucleic  acid  sequence  encoding  the  product 
could  be  verified  by  techniques  such  as 
•equencing  of  pooled  c-DNA  clones  or  i 


material  amplified  by  the  polymerase  chain 
reaction.  The  nucleic  acid  sequence  should 
be  identical,  within  the  limits  of  detection  of 
the  methodology,  to  that  determined  for  the 
expression  construct  as  described  in  section 
III. A.,  and  should  correspond  to  that 
expected  for  the  protein  sequence. 

C.  Limit  for  In  Vitro  Cell  Age  for  Production 

The  limit  for  in  vitro  cell  age  for 
production  should  be  based  on  data  derived 
from  production  cells  expanded  under  pilot 
plant-scale  or  full-scale  conditions  to  the 
proposed  in  vitro  cell  age  or  beyond. 
Genferally,  the  production  cells  are  obtained 
by  expansion  of  the  WCB;  the  MCB  could  be 
used  to  prepare  the  production  cells  with 
appropriate  justification. 

The  expression  construct  of  the  production 
cells  should  be  analyzed  once  for  the  MCB 
as  described  in  section  III.B..  except  that  the 
protein  coding  sequence  of  the  expression 
construct  in  the  production  cells  could  be 
verified  by  either  nucleic  acid  testing  or 
analysis  of  the  final  protein  product. 
Increases  in  the  defined  limit  for  in  vitro  cell 
age  for  production  should  be  supported  by 
data  from  cells  that  have  been  expanded  to 
an  in  vitro  cell  age  that  is  equal  to  or  greater 
than  the  new  limit  for  in  vitro  cell  age. 

IV.  Conclusion 

The  characterization  of  the  expression 
construct  and  the  final  purified  protein  are 
both  important  to  ensure  the  consistent 
production  of  a  r-DNA  derived  product.  As 
described  above,  analytical  data  derived  from 
both  nucleic  acid  analysis  and  evaluation  of 
the  final  purified  protein  should  be  evaluated 
to  ensure  the  quality  of  a  recombinant 
protein  product. 

Glossary  of  Terms 

Expression  Construct 

The  expression  vector  that  contains  the 
coding  sequence  of  the  recombinant  protein 
and  the  elements  necessary  for  its  expression. 

Flanking  Control  Regions 

Noncoding  nucleotide  sequences  that  are 
adjacent  to  the  5'  and  3"  end  of  the  coding 
sequence  of  the  product  that  contain 
important  elements  that  affect  the 
transcription,  translation,  or  stability  of  the 
coding  sequence.  These  regions  include,  e.g., 
promoter,  enhancer,  and  splicing  sequences, 
and  do  not  include  origins  of  replication  and 
antibiotic  resistance  genes. 

Integration  Site 

The  site  where  one  or  more  copies  of  the 
expression  construct  is  integrated  into  the 
host  cell  genome. 

In  Vitro  Cell  Age 

Measure  of  time  between  thaw  of  the  MCB 
vial(s)  to  harvest  of  the  production  vessel 
measured  by  elapsed  chronological  time  in 
culture,  by  popufation  doubling  level  of  the 
cells,  or  by  passage  level  of  the  cells  when 
subcultivated  by  a  defined  procedure  for 
dilution  of  the  culture. 

Mosfer  Cell  Bank  (MCB) 

An  aliquot  of  a  single  pool  of  cells  that 
generally  has  been  prepared  from  the 


selected  cell  clone  under  defined  conditions, 
dispensed  into  multiple  containers,  and 
stored  under  defined  conditions.  The  MCB  is 
used  to  derive  all  working  cell  banks.  The 
testing  performed  on  a  new  MCB  (from  a 
previous  initial  cell  clone,  MCB,  or  WCB) 
should  be  the  same  as  for  the  MCB  unless 
justified. 

Pilot  Plant  Scale 

The  production  of  a  recombinant  protein 
by  a  procedure  fully  representative  of  and 
simulating  that  to  be  applied  on  a  full 
commercial  manufacturing  scale.  The 
methods  of  cell  expansion,  harvest,  and 
product  purification  should  be  identical 
except  for  the  scale  of  production. 

Relevant  Genotypic  and  Phenotypic  Markers 

Those  markers  permitting  the 
identification  of  the  strain  of  the  cell  line  that 
should  include  the  expression  of  the 
recombinant  protein  or  presence  of  the 
expression  construct. 

WorJdng  Cell  Bank  (WCB) 

The  WCB  is  prepared  from  aliquots  of  a 
homogeneous  suspension  of  cells  obtained 
from  culturing  the  MCB  under  defined 
culture  conditions. 

Dated:  February  16, 1996. 
William  K-HulilMrd, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Ek)c.  96-4064  Filed  2-22-96;  8:45  am] 

HUMQ  COOE  41M-01-F 


Advisory  Committees;  Notice  of 
Meetings 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice^ _^ 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  biformation  Hotline  {the 
hotline)  using  a  voice-ftiail  telephone 
system.  The  hotUne  provides  the  public 
with  access  to  the  most  ourent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information- and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  S- 
digit  nimiber.  Information  in  the  hotline 


is  preliminary  and  may  change  before  a 

meeting  is  actually  held.  The  hotline 

will  be  updated  when  such  changes  are 

made. 

MEETINGS:  The  following  advisory 

committee  meetings  are  announced: 

General  Hospital  and  Personal  Use 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee 

Date,  time,  and  place.  March  11, 
1996,  8  a.m..  Holiday  Inn— 
Gaithersburg,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  hotel.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  conHrmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Sociometrics,  Inc.,  301- 
608-2151.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  notiHcation  is 
received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  8  a.m. 
to  9  a.m.;  open  public  hearing.  9  a.m.  to 
10  a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  10  a.m.  to  5  p.m.;  Janet  L. 
Scudiero,  Center  for  Devices  and 
Radiological  Health  (HFZ-420).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1287,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  General  Hospital 
and  Personal  Use  Devices  Panel,  code 
12520. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  4,  1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  TTie 
committee  will:  (1)  Discuss  and  make 
recommendations  on  the  classification 
of  two  unclassified  preamendments 
devices,  percutaneously  implanted  long- 


term  catheters,  and  implanted 
intravascular  infusion  ports:  and  (2) 
discuss  a  premarket  notification 
submission  for  an  antimicrobial  coated 
latex  examination  glove. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c){4)). 

loint  Meeting  of  the  Antiviral  Drugs 
Advisory  Committee  and  the 
Dermaiologic  and  Ophthalmic  Drugs 
Advisory  Committee  (Ophthalmi*: 
Drugs  Subcommittee) 

Date,  time,  and  place.  March  14, 
1996, 1  p.m.,  and  March  15,  1996,  8:30 
a.m..  Holiday  Inn — Gaithersburg, 
Whetstone  and  Goshen  Rooms.  Two 
Montgomery  Village  Ave..  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  March 
14,  1996,  1  p.m.  to  5  p.m.;  open 
committee  discussion,  March  15,  1996, 
8:30  a.m.  to  11  a.m.;  open  public 
hearing,  11  a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  12  m.  to  4 
p.m.;  Ermona  B.  McGoodwin  or  Liz 
Ortuzar,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455.  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  IX]  area). 
Antiviral  Drugs  Advisory  Committee, 
code  12531. 

General  function  of  the  committees. 
,The  Antiviral  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections.  The  Dermatologic  and 
Ophthalmic  Drugs  Advisory  Committee 
reviews  and  evaluates  data  concerning 
the  safety  and  effectiveness  of  marketed 
and  investigational  human  drug 
products  for  use  in  the  treatment  of 
dermatologic  and  ophthalmic  disorders. 

Agendas-Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  8,  1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 


arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  On 
March  14,  1996,  the  Antiviral  Drugs 
Advisory  Committee  will  discuss  trade 
secret  and/or  confidential  commercial 
information  relevant  to  pending  new 
drug  applications  (NDA's).  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Open  committee  discussion.  On 
March  15,  1996,  the  Antiviral  Drugs 
Advisory  Committee  and  an  ophthalmic 
drugs  subcommittee  of  the  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee  will  meet  jointly  to  discuss 
data  relevant  to  NDA  20-638  VistideTw 
(cidofovir,  intravenous.  Gilead  Sciences. 
Inc.)  for  treatment  of  cytomegalovirus 
(CMV)  retinitis  in  patients  with  AIDS. 

Blood  Products  Advisory  Committee 

Date.  time,  and  place.  March  21  and 
22,  1996,  8  a.m..  Holiday  Inn— 
Bethesda.  Versailles  Ballrooms  II  and  111. 
8120  Wisconsin  Ave..  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  March  21, 
1996,  8  a.m.  to  9:10  a.m.;  open  public 
hearing,  9:10  a.m.  to  9:40  a.m..  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  9:40 
a.m.  to  11:15  a.m.;  open  public  hearing, 
11:15  a.m.  to  12:15  p.m..  unless  public 
participation  does  not  la.st  that  long; 
open  committee  discussion.  12:15  p.m 
to  3  p.m.;  open  public  hearing.  3  p.m. 
to  4  p.m.,  unless  public  participation 
does  not  last  that  long:  open  committee 
discussion.  4  p.m.  to  .S  p.m.;  open 
committee  discussion.  March  22.  1996, 
8  a.m.  to  11:30  a.m.;  open  public 
hearing.  11:30  a.m.  to  12:15  p.m..  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  12:15 
p.m.  to  2  p.m.;  closed  committee 
deliberations.  2  p.m.  to  3  p.m.;  Linda  A 
Smallwood.  Center  for  Biologies 
Evaluation  and  Resean.h  (HFM-350), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  208.52. 
301-827-3514,  or  FDA  Advisory 
Committee  Infonnation  Hotline.  1-800- 
741-8138  (301-44,3-0572  in  the 
Washington.  DC  area)  Blood  Products 
Advisory  Committee,  code  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effe<;tiveness,  and 
appropriate  use  of  blood  produ<:ts 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 
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information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  15, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  malie  their 
comments. 

Open  committee  discussion.  On 
March  21, 1996.  the  committee  will  hear 
agency  updates  on  Creutzfeldt-Jakob 
Disease  and  blood  safety,  peripheral 
blood  hematopoietic  stem  cell  products 
intended  for  transfusion,  and  a 
summary  of  regulatory  issues  related  to 
human  reproductive  tissue.  Labeling 
issues  regarding  testing  for  antibody  to 
hepatitis  C  virus  antigen  by  an  "HCV 
3.0"  assay  will  be  reviewed  and 
discussed  in  the  morning  and  in  the 
afternoon,  there  will  also  be  a 
discussion  of  clinical  claims  for  the 
Roche  AmpUcor  HTV  Monitoring 
Test™.  On  March  22, 1996,  the 
committee  will  review  and  discuss 
implications  of  non-lipid  enveloped 
viruses  in  blood  products. 

Closed  committee  deliberations.  On 
March  22, 1996,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to 
current  and  pending  products.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

General  and  Plastic  Soi^gery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  March  25, 
1996, 8:30  a.m..  Holiday  Inn— 
Gaithersburg,  Goshen  Room,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  hotel.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  John  Sellman. 
Sociometrics,  Inc..  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assured 
unless  prior  notification  is  received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  3  p.m.;  closed 
committee  deliberations,  3  p.m.  to  4:30 
p.m.;  Gail  G.  Gantt,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 


Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3090.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area).  General  and 
Plastic  Surgery  Devices  Panel,  code 
12519. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  18, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  and  vote  on  a 
premarket  approval  application  for  a 
resorbable  translucer^t  membrane  for  use 
as  an  adjuvant  in  abdominopelvic 
surgery. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  {5  U.S.C. 
552b(c){4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 


Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addres.sed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
»  approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 


the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
fiiistrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  prematura 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  be«n  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  February  15, 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
(FR  Doc.  96-4067  Filed  2-22-96;  8:45  am] 
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Medical  DevloM;  investigational 
Devices;  Interagency  Agrssment 
Between  the  Food  and  Dnig 
Adininlsli  attun  and  tite  HesMi  Care 
Financing  Administration; 
Categorization  of  Investigational 
Devices  for  Coverage  under  Medicare; 
AvaHabiNty 

AQBICY:  Food  tmd  Drug  Administration, 

HHS, 

ACTION:  NoUce. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  an  interagency  agreement 
between  FDA  and  the  Health  Care 
Financing  Administration  (HCFA)  and  a 
list  of  all  FDA-approved  investigational 
device  exemptions  (IDE's)  and  their 
corresponding  categorization 
determinations  for  possible  Medicare 
reimbursement.  This  list  was  compiled 
in  accordance  with  the  categorization 
criteria  set  forth  in  the  interagency 
agreement.  The  HCF A/FDA  interagency 
agreement  regarding  investigational 
devices  de^ribes  procedures  by  which 
FDA  will  assist  HCFA  in  identifying 
nonexperimental/investigational 
devices  that  are  potentially  covered  by 
Medicare  under  a  final  rule  recently 
issued  by  HCFA  extending  coverage  to 
certain  devices  and  related  services. 
FDA  is  making  the  interagency 
agreement  and  the  list  of  FDA-approved 
IDE's  and  their  categorization 
determinations  available  to  IDE 
sponsors  and  the  public. 
DATES:  The  HCFA  final  rule  "Medicare 
Program;  Criteria  and  Procedures  for 
Extending  Coverage  to  Certain  Devices 
and  Related  Services"  became  effective 
on  November  1, 1995.  The  HCFA/FDA 
interagency  agreement  became  effective 
on  September  8, 1995. 
ADDRESSES:  Submit  written  requests  for 
a  copy  of  the  interagency  agreement  and 
the  categorization  list  to  the  Division  of 
Small  Manufacturers  Assistance  (HFZ- 
220),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville.  MD  20850. 
Requests  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  request. 
Copies  of  the  interagency  agreement  and 
the  categorization  list  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Copies  of  a 
facsimile  of  this  information  are 
available  from  the  Center  for  Devices 


and  Radiological  Health's  (CDRH's) 
Facts  on  Demand  (l-«00-89»-0381). 
This  information  may  also  be  obtained 
from  the  electronic  docket  administered 
by  the  Division  of  Small  Manufacturers 
Assistance  and  is  available  to  anyone 
with  a  video  terminal  or  personal 
computer  (1-800-252-1366.  1-800- 
222-0185.  or  1-301-594-2741). 
Requests  for  reconsideration  of  the 
categorization  of  an  IDE  should  be 
submitted  in  the  same  manner  as  an  IDE 
supplement  and  should  reference  the 
IDE  number,  and  be  submitted  in 
triplicate  to:  IDE  Document  Mail  Center 
(HFZ-401).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850. 
FOR  RmT>1ER  ^FORMATION  COMTACT:  |ohn 
Ensign,  Center  for  Devices  and 
Radiological  Health  (HFZ-404).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1190. 

SUPPt.a«B<TARY  INFORMATION:  In  the 
Federal  Register  of  September  19.  1995 
(60  FR  48417),  HCFA  published  a  final 
rule  in  which  it  announced  that  it 
would  consider  for  Medicare  coverage 
certain  devices  with  an  FDA-approviJd 
IDE  that  have  been  categorized  as 
nonexperimental/investigational.  An 
FDA-approved  IDE  application  permits 
a  device  which  othen*'ise  could  not  be 
lawhilly  shipped  without  marketing 
clearance,  to  be  shipped  lawfully  for  the 
purpose  of  conducting  a  clinical  trial  in 
accordance  with  section  520(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360j(g))  and  21  CFR 
parts  812  and  813. 

Under  section  513  of  the  act  (21 
U.S.C.  360c).  all  devices  must  be 
classified  into  one  of  three  regulatory 
classes:  Class  I  (general  controls).  Class 
11  (special  controls),  or  Class  II! 
(premarket  approval).  For  the  purposes 
of  consideration  for  reimbursement 
under  the  Medicare  program  and  in 
accordance  with  the  procedures  set 
forth  in  the  HCF.A  final  rule  published 
on  September  19,  1995,  FDA  has 
categorized  all  FDA-approved  IDEs  into 
either  Category  A  (experimental 
investigational)  or  Category  B 
(nonexperimenlal/investigationaiy.  An 
experimenfal/investigational  (Category 
A)  device  refers  to  an  innovativt?  device 
believed  to  be  in  Class  III  for  which 
"absolute  risk"  of  the  device  type  has 
not  been  established  (that  is.  initial 
questions  of  .safety  and  effectiveness 
have  not  been  resolved,  and  the  FIM  is 
unsure  whether  the  device  type  can  be 
safe  and  effective).  A  nonexperimentai/ 
inve.stigational  (Category  B)  device 
refers  to  a  device  believed  to  be  in  Class 
I  or  Class  II.  or  a  device  believed  to  be 
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in  Class  III  for  wliich  the  incremental 
risk  is  the  primary  risk  in  question  (that 
is,  underlying  questions  of  safety  and 
effectiveness  of  the  device  type  have 
been  resolved],  or  it  is  known  that  the 
device  type  can  be  safe  and  effective 
because,  for  example,  other 
manufiacturers  have  obtained  FDA 
approval  for  that  device  type.  The 
specific  criteria  used  to  categorize  the 
IDE's  are  set  forth  in  Attachment  A  of 
the  fKTA/FDA  interagency  agreement. 
In  order  to  fiadlitate  the  processing  of 
Medicare  claims,  FDA  and  HCFA 
encourage  IDE  sponsors  to  provide  the 
n^  application  numbers  to  the 
hospitals  and  clinical  investigators 
participating  in  the  sponsors'  clinical 
investigations. 

According  to  the  September  19, 1995, 
HCFA  final  rule,  IDE's  which  have  been 
placed  in  Category  B  by  FDA  would  be 
eligible  for  Medicare  coverage 
consideration.  The  final  coverage 
decision,  however,  will  encompass 
other  factors  and  thus  will  be  made  by 
HCFA. 

By  this  notice,  FDA  is  making 
available  a  list  of  all  FDA-approved 
IDE's,  the  corresponding  categorization 
determination  (Category  A  or  Category 
B),  and  the  rationale  for  the 
determination.  FDA  will  update  this  list 
as  circumstances  require  and  will  make 
the  revised  list  available  through  the 
electronic  docket  and  Facts  on  Demand 
(details  above),  and  in  the  Dockets 
Management  Branch  (address  above).  As 
set  forth  in  the  September  19, 1995. 
final  rule,  an  IDE  sponsor  may  seek 
reconsideration  of  a  categorization 
determination  by  submitting  a  request 
for  re-evaluation  to  FDA:  Requests  for 
re-evaluation  should  be  submitted  in  the 
same  manner  as  an  IDE  supplement  to 
the  IDE  Document  Mail  Center  (address 
above).  IDE  sponsors  may  submit  this 
request  for  re-evaluation  at  any  time, 
i.e..  there  is  no  time  limit  for  submitting 
a  reconsideration  request  to  FDA. 
Further  information  about 
categorization,  its  effect  on  Medicare 
reimbursement,  and  appeal  of  a 
categorization  determination,  is 
contained  in  the  September  19, 1995, 
final  rule  cited  above.  i 

Dated:  February  12. 1996. 
JoMph  A.  Levitt, 
Deputy  Director  for  ReguIatior\s  Policy,  Center 
for  Devices  and  Radiological  Health 
(FR  Doc.  96-^1066  Filed  2-22-96:  8:45  ami 
1  OOOK  41«»-01-F 
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Healtti  Care  Financing  Administration 

Subntttted  for  Collection  of  Public 
Comment:  Submission  for  0MB 
Review 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Granting  and 
Withdrawal  of  Deeming  Authority  to 
Private  Nonprofit  Accreditation 
Organizations  and  the  Clinical 
Laboratory  Improvement  Act  (CLIA) 
Exemption  Under  State  Laboratory 
Programs;  For/n  No.:  HCFA  R-185;  L^se: 
The  information  required  is  necessary  to 
determine  whether  a  private 
accreditation  organization/State 
licensure  program  standards  and 
accreditation/licensure  process  is  equal 
to  or  more  stringent  than  those  of  CLIA; 
Frequency:  Other  (initial  application/as 
needed);  Affected  Public:  Not-for-profit 
institutions.  State,  local,  or  tribal 
government. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Papervvork@hcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  colleitions  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 


Dated:  January  24. 1996. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(FR  Doc.  96-4105  Filed  2-22-96;  8:45  ami 
aHJLMQ  OOOE  4110-e3-P 


Submitted  for  Collection  of  PubHc 
Comment:  Submission  for  OMB 
Review 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension;  Title  of  Information 
Collection:  Sole  Community  Home 
Health  Agencies  (HHA)  at  42 
CFR424.22(b)(2),  (f)  and  (g);  Form  No.: 
HCFA  R-85;  (/se.- These  regulations 
implement  the  rules  for  participation  of 
HHAs  in  Medicare  and  the 
establishment  and  review  of  plans  of 
care  for  home  health  services.  These 
regulations  make  it  easier  for  certain 
HHAs  to  meet  certification  and  plan  of 
care  requirements.  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit  and  not-for-profit 
institutions;  Number  of  Respondents: 
20;  Total  Annual  Hours:  40. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 


Attention:  Allison  Eydt,  New  Executive 
Office  Building.  Room  10235, 
Washington,  D.C.  20503. 

Datfid:  February  16. 1996. 
Kathleen  B.  Larson. 

Director,  Management  Planning  and  Analysis 
Staff  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. . 

IFR  Doc.  96-4104  Filed  2-22-96;  8:45  ami 
BILLING  CODE  412IM»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-377a-N-73] 

Federal  Property  Suitat}le  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  February  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  E)epartment  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMBITARY INFORMATKIN:  In 
accordance  with  the  December  12.1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),.HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  February  16. 1996. 
faoquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

IFR  Doc.  96-4113  Filed  2-22-96;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Invitation  for  Proposals 

AGENCY:  Department  of  the  Interior, 

Office  of  the  Secretarv . 

SUMMARY:  The  Exxon  Valdez  Oil  Spill 

Trustee  Council  is  inviting  the 

submission  of  proposals  for  projects  for 

the  fiscal  year  1997  for  restoration  of 

resources  and  services  injured  by  the 

Exxon  Valdez  oil  spill. 

DATES:  Proposals  are  due  April  15,  1996, 

at  5:00  p.m. 

ADDRESSES:  Exxon  Valdez  Oil  Spill 

Trustee  Council.  645  "G"  Street.  Suite 

401.  Anchorage.  Alaska  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Schubert,  Exxon  Valdez  Oil 
Spill  Trustee  Council,  (907)  278-6012  or 
toll  free  at  (800)  478-7745. 
SUPPLEMENTARY  INFORMATION:  Following 
the  Exxon  Valdez  oil  spill  in  March 
1989.  a  Trustee  Council  of  tliree  state 
and  three  federal  trustees,  including  the 
Secretary  of  the  Interior,  was  formed. 
The  Trustee  Council  prepared  a 
restoration  plan  for  the  injured 
resources  and  services  within  the  oil 
spill  area.  The  restoration  plan  calls  for 
annual  work  plans  identifying  projects 
to  accomplislM^storation.  The  Trustee 
Council  is  inviting  proposals  for 
projects  to  be  included  in  the  fiscal  year 
1997  work  plan. 

The  publication  explaining  this 
invitation.  Invitation  to  Submit 
Restoration  Proposals  for  Federal  Fiscal 
Year  1997,  is  available  from  the  Exxon 
Valdez  Oil  Spill  Trustee  Council  at  the 
address  listed  above. 

Dated:  February  16, 1996. 
Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

(FR  Doc.  96-4053  Filed  2-22-96:  8:45  ami 
BILUNQ  CODE  4310-10-M 


Exxon  Valdez  Oil  Spill  Public  Advisory 
Group  Meeting 

AGENCY:  Department  of  the  Interior, 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior.  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 

DATES:  March  13. 1996,  at  9:00  a.m. 
ADDRESSES:  First  Hoor  conference  room. 
645  "G"  Street,  Anchorage.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 


and  Compliance,  1689  'C'"  Street,  Suite 
119.  Anchorage.  Alaska,  |907)  271- 
5011. 

SUPPt-EMENTARY  INFORMATION:  The 
Publii;  Advisory  Group  was  created  hv 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  De<:ree  entered 
into  by  the  United  Slates  of  America 
and  the  Stale  of  Alaska  on  August  27. 
1991,  and  approved  by  the  United  .States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska.  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  a  review  of  current  restoration 
activities  and  plans  for  the  fiscal  year 
1997  restoration  work  plan. 

Dated:  February  16. 1996. 
Willie  R.  Taylor. 

Direx:tor,  Office  of  Environmental  Pnlicv  and 
Compliance. 

IFR  Doc  96-4054  Filed  2-22-96:  8.45  ami 

BILLMC  CODE  431&-10-M 


Bureau  of  Land  Management 

(CA-O10-0ft-1220] 

Bakersfield  Resource  Advisory 
Council;  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Meeting  of  the  Bakersfield 

Resource  Advisory  Council. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (sec.  309).  the  Bureau  of  Land 
Management  Bakersfield  Resource 
Advisory  Council  will  meet  in 
Placerville,  California. 
DATES:  Mart:h  6-7,  1996,  beginning  at 
8:00  a.m.  both  days. 
ADDRESS:  Best  Western  Placerville  Inn, 
6850  Greenleaf  Drive,  Placerville. 
California.  From  Highway  50  take  the 
Missouri  Flat  Road  Exit.  At  the  bottom 
of  the  exit  ramp  take  two  immediate  left 
turns  and  one  immediate  right  turn  and 
you  are  there. 

SUPPLEMENTARY  INFORMATION:  The 
Bakersfield  Resource  Advisory  Council 
is  a  12  member  council  appointed  by 
the  Secretary  of  the  Interior  to  give 
counsel  and  advice  regarding  planning 
and  management  of  public  land 
resources  to  the  District  Manager  of  the 
Bureau  of  Land  Management  Bakersfield 
Districi.  The  Council  will  meet  to 
discuss  standards  and  guidelines  for 
grazing  operators  on  public  land, 
community  based  planning  on  the 
'Inimim  Forest,  land  exchange  proposals 
in  the  Folsom  Resource  Area,  and  land 
title  and  access  issues  in  the  Yuba 
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Goldfields  along  the  Yuba  River.  There 
will  be  a  field  trip  to  the  South  Fork  of 
the  American  River  on  Wednesday 
afternoon.  March  6.  Due  to  logistical 
limitations,  the  field  trip  will  be  for 
Council  members  only,  but  the  rest  of 
the  meeting  is  open  to  the  public. 
Anycme  wishing  to  address  the  Council 
about  any  public  land  issue  may  do  so 
during  the  public  comment  period 
beginning  at  10  a.m.,  March  7. 1996  or 
at  any  time  during  the  meeting  at  the 
discretion  of  the  Council  Chairman. 
Written  comments  may  be  submitted  at 
the  meeting,  or  to  the  address  below. 
R3R  FURTHER  WrOPMATIOM  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer, 
Bureau  of  Land  Management, 
Bakersfield  District,  3801  Pegasus  Drive, 
Bakersfield,  CA  93308,  telephone  805- 
391-6010. 

Dated:  February  12. 1996. 
ReaFeilowB, 
District  Manager. 

IFR  Doc  96-4091  Filed  2-22-96;  8:45  am] 
■UMQ  OOOC  4S1»-4e-H 


NodM  of  Meeting  Cancellation 

agency:  Lower  5nake  River  District, 
Bureau  of  Land  Management,  Interior. 
ACnON:  Notice  of  meeting  cancellation. 

summary:  The  Lower  Snake  River 

District  Resource  Advisory  Council  has 

cancelled  its  meeting  scheduled  for 

February  24, 1996  at  the  Idaho  State 

Office  of  the  Bureau  of  Land 

Management,  3380  Americana  Terrace, 

Boise,  Idaho  83706.  The  meeting  has  not 

been  rescheduled. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Barry  Rose,  Lower  Snake  River  District 

Office  (208-384-3393). 

Hairy  Row,  | 

Public  Affairs  Specialist. 

IFR  Doc  96-4075  Filed  2-22-96;  8:45  am) 


|UT-«12-(»-0777-62] 

Notice  Of  Meeting  of  the  Utah  Resource 
Advisory  Council 

AQBCY:  Bureau  of  Land  Management, 
Utah 

SUMMARY:  The  Utah  Resource  Advisory 
Council  will  conduct  a  field  trip  and 
meeting  on  March  22-23. 1996.  Council 
members  will  assemble  on  March  22  at 
8:00  a.m.  at  the  BLM's  Cedar  City 
District  Office,  176  East  D.L.  Sargent 
Drive,  Cedar  City,  Utah,  and  depart  for 
an  all-day  field  tour  of  BLM  lands  in  the 
Beaver  River  Resource  Area  and  the 
Beaver  Dam  Slope.  The  Council  will 
reconvene  on  March  23  (8:00  a.m.)  at 


the  Southern  Utah  State  University, 
Hunter  Conference  Center.  351  Center 
Street.  Cedar  City.  Topics  of  discussion 
will  include  Standards  and  Guidelines 
for  grazing  management.  The  session 
will  conclude  at  approximately  1:00 
p.m.  The  session  is  open  to  the  public. 
Any  public  attending  the  field  sessions 
must  provide  their  own  transportation, 
meals  and  overnight  accommodations. 
Opportunities  for  the  public  to  address 
the  council  members  will  take  place  at 
11:30  a.m.  on  March  23. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Banks,  Utah  State  Office,  Bureau  of 
Land  Management.  324  S.  State  St.,  Salt 
Lake  City.  84111;  phone  (801)  539- 
4021. 

Dated:  February  15, 1996. 
WUUam  G.  Lamb, 
Utali  BLM  State  Director 
IFR  Doc.  96-4069  Filed  2-22-96;  8:45  am] 

BHJJNG  COOE  4310-DO-P 


PD-060-1610-00] 

Notice  of  Change  of  Mailing  Address 

AGENCY:  Bureau  of  Land  Management, 
Salmon  Field  Office,  Idaho. 

SUMMARY:  The  Bureau  of  Land 
Management.  Upper  Columbia-Salmon 
Clearwater  Districts.  Salmdn  Field 
Office  including  Fire  Dispatch, 
warehouse,  Lemhi  Resource  Area  and 
Challis  Resource  Area  will  have  a  new 
mailing  address  effective  March  4. 1996. 
The  address  will  change  from  P.O.  Box 
430,  Salmon,  Idaho  83467  to  Rt.  2,  Box 
610.  Salmon.  Idaho  83467. 
DATES:  Effective  March  4.  1996. 
ADDRESSES:  New  address  will  be: 
Bureau  of  Land  Management.  Upper 
Columbia-Salmon  Clearwater  Districts, 
Salmon  Field  Office,  Rt.  2,  Box  610, 
Salmon,  Idaho  83467. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Shulenberger,  (208)  756-5463. 

Dated:  February  16, 1996. 
Fritz  U.  Rennebaiun, 
District  Manager. 

(FR  Doc.  96-4077  Filed  2-22-96;  8:45  am) 
BILUNG  COOE  4310-QO-M 


[AZ-83(M)6-102(M)0] 

Intent  To  Prepare  an  Arizona  Statewide 
Plan  Amendment,  To  Develop  State 
Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Management 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Modified  notice  of  intent  to 
extend  scoping  period  and  notice  of 
meetings. 


SUMMARY:  The  Arizona  Bureau  of  Land 
Management  published  a  Federal 
Register  notice  of  intent  to  prepare  a 
Statewide  plan  amendment  to  develop 
state  Standards  for  Rangeland  Health 
and  Guidelines  for  Grazing  Management 
on  February  1, 1996,  Vol.  61,  No.  22, 
pages  3728-3729.  The  scoping  period  is 
extended  and  four  open  house  public 
meetings  will  be  held. 
DATES:  Comments  will  be  accepted 
throughout  the  Statev^ride  plan 
amendment  and  NEPA  analysis  process. 
However,  comments  received  after 
March  22, 1996  may  not  be  reflected  in 
the  alternatives  considered  or  issues 
analyzed  in  the  plan  amendment  and 
associated  NEPA  document  released  for 
public  review  and  comment. 
ADDRESS:  Any  comments  or  requests  to 
be  placed  on  the  mailing  list  should  be 
sent  to:  Standards  and  Guidelines  (AZ- 
930);  Bureau  of  Land  Management;  P.O. 
Box  16563;  Phoenix,  AZ,  85011-6563. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clint  Oke  or  Ken  Mahoney;  Co-Team 
Leaders;  Bureau  of  Land  Management 
(AZ-930):  P.O.  Box  16563;  Phoenix,  AZ, 
85011-6563;  phone  (602)  650-0513. 
SUPPLEMBfTARY  INFORMATION:  The 
BLM's  new  grazing  administration 
regulations  (43  CFR  Part  4100),  which 
bM»me  effective  August  21, 1995, 
provide  for  the  development  of  state 
Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Management. 
These  Standards  and  Guidelines  are  to 
be  approved  and  implemented  through 
an  integrated  planning  and  NEPA 
process  using  an  interdisciplinary  team 
of  specialists  pursuant  to  BLM's 
Planning  Regulations  (43  CFR  Part 
1600).  All  existing  land  use  plans  for 
public  lands  in  the  State  of  Arizona  will 
be  amended.  At  this  point  in  time,  it  is 
undecided  what  level  of  NEPA  analysis 
(EA-level  or  ElS-level)  will  be  needed. 

Public  Meetings 

Four  open  house  public  meetings  will 
be  held.  Their  locations  and  schedules 
are  as  follows: 

March  4,  1996: 3:00  p.m.  to  8:00  p.m.; 
Interagency  Office  and  Information 
Center;  345  E.  Riverside  Dr.;  St.  George, 
UT. 

March  5, 1996: 3:00  p.m.  to  8:00  p.m.; 
Bureau  of  Land  Management  Kingman 
Resource  Area  Office;  2475  Beverly 
Ave.;  Kingman,  AZ. 

March  12,  1996: 3:00  p.m.  to  8:00 
p.m.;  Bureau  of  Land  Management 
Safford  District  Office;  711 14th  Ave.; 
Safford,  AZ. 

March  13.  1996: 3:00  p.m.  to  8:00 
p.m.;  Bureau  of  Land  Management 
Arizona  State  Office;  3707  N.  7th  St.; 
Phoenix,  AZ. 
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Dated:  February  15. 1996. 
Phillip  D.  Moreland. 

Acting  Deputy  State  Director,  Resource 
Planning,  Use  and  Protection  Division. 

IFR  Doc.  96-4114  Filed  2-22-96;  8:45  pm| 

BILLING  OOOE  4310-FB-P 

[NM-030-1 430-01;  NMNM95066] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  New  RAexico 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Reahy  Action;  R&PP 
Act  Classification. 

SUMMARY:  The  following  public  land  in 
Dona  Ana  County,  New  Mexico  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
•Las  Cruces  School  District  under  the 
provision  of  the  R&PP  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  Las  Cruces 
School  District  proposes  to  use  the  land 
for  a  school  site. 

T.  22  S.,  R.  2  E..  NMPM 
Sec.  33,  lot  2,  WV2SEV4NWV4. 
Containing  45.64  acres,  more  or  less. 

DATES:  Comments  regarding  the 

proposed  lease/conveyance  or 

classification  must  be  submitted  on  or 

before  April  8, 1996. 

ADDRESSES:  Comments  should  be  sent  to 

the  Bureau  of  Land  Management,  Las 

Cruces  District  Office,  1800  Marquess. 

Las  Cruces.  New  Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  M.  James  at  the  address  above  or 

at  (505)  525-4.349. 

SUPPLEMENTARY  INFORMATION:  Lease  or 

conveyance  will  be  subject  to  the 

following  terms,  conditions,  and 

reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  nnd  remove 
the  minerals.  . 

4.  Any  other  reservations  that  the 
auihorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  thp  oubli'.  land 
laws,  includinf;  the  gKneriil  niinintJ  laws, 
except  for  lease  or  conve\  an  ..    nder 


the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  On  or  before  April 
8, 1996,  interested*persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  land 
to  the  District  Manager,  Las  Cruces 
District  Office.  1800  Marquess,  Las 
Cruces,  New  Mexico  88005.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  school  site.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  school 
site. 

Dated:  February  20.  1996. 
Linda  S.C.  Rundell. 

District  Manager. 

[FR  Doc.  96-4218  Filed  2-22-96:  8:45  am] 

BILLING  COOE  4310-VC-P 

[00-056-1220-04] 

Notice  of  Interim  Managen^ent  for 
Protection  of  Wild  and  Scenic  River 
Values 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  The  Bifreau  of  Land 
Management.  Canon  City  District,  San 
Luis  Resource  Area  has  determined  that 
41  miles  of  the  Rio  Grande  River  in 
Colorado  was  eligible  for  consideration 
as  a  potential  addition  to  the  National 
Wild  and  Scenic  River  System.  This 
determination  was  made  as  a  part  of  the 
San  Luis  Resource  Management  Plan 
process  in  accordance  with  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA).  43  CFR  1600.  the 
Guidance  for  the  Identification  and 
Evaluation  of  Potential  Additions  to  the 
National  Wild  and  Scenic  Rivers 
System,  the  HSDI-USDA  Final  Revised' 
Guidelines  for  Eligibility.  Classilication 


and  Management  of  River  Areas,  and 
BLM  Manual  Section  1623.4lA2d. 

SUMMARY:  In  December,  1991  the 
Resource  Management  Plan  (RMP)  was 
finalized  for  the  San  Luis  Resource  Aria 
of  Colorado.  Assessment  of  potential 
additions  to  the  National  Wild  and 
Scenic  River  System  was  included  in 
this  planning  effort.  A  total  of  32 
streams  or  segments  of  streams  were 
analyzed  and  a  41  mile  segment  of  the 
Rio  Grande  River  in  Colorado  met  the 
eligibility  criteria.  This  segment  of  the 
river  is  "free-flowing"  and  has 
"outstandingly  remarkable  values," 
therefore,  this  stretch  needs  adequate 
interim  protection  until  a  final  decision 
is  reached. 

The  41-mile  segment  of  the  Rio 
Grande  River,  which  is  the  last  41  miles 
of  this  river  within  Colorado,  has  been 
tentatively  classified  as  follows:  the  ^ 
upper  33  miles  meets  the  "Scenic" 
classification  criteria,  and  the  lower  8 
miles  meets  the  "Wild"  classification 
criteria.  These  tentative  classifif;ations 
are  based  on  conditions  of  the  river 
corridor  as  they  existed  at  the  time  of 
the  study. 

Managerhent  activities  and  authorized 
uses  will  not  be  allowed  to  adversely 
affect  the  eligibility  or  classification  of 
this  river.  Management  presi  riptions  for 
this  river  corridor  should  provide  for 
protection  in  three  ways: 

1.  The  free-Howing  characteristics  of 
the  river  cannot  be  modified,  to  the 
extent  that  BLM  is  authorized  under  law 
to  control  stream  impoundments  and 
diversions. 

2  Outstandingly  remarkable  values 
will  be  protected,  and  to  the  extent 
practicable,  enhanced. 

3.  Management  and  development  of 
the  river  corridor  cannot  be  modified  to 
the  degree  that  eligibility  or 
classification  is  changed. 

A  study  report  was  prepared  and 
included  in  the  appendix  li>  the 
proposed  resource  management  [)lan/ 
final  environmental  mipa<  t  study  and 
documents  the  appiicatiori  of  the 
Eligibility/Classification/ Suitability 
Criteria. 

The  stud\  report  was  in.  luded  as  an 
integral  part  ottlit,'  RMl   process 
documentalioii.  The  deiermination 
within  the  RMP  was  .i  preiimiiiarv 
administrative  re<:omnieiRl.ntion  Inr 
designation  or  non-designatimi 
depending  on  the  suitability  analysis. 
The  recommendation  will  rei.eive 
further  review  and  possible 
modification  by  the  Dire(  tor  of  the  BLM. 
the  Secretary  of  the  Interior  and  the 
President  of  the  United  States  Final 
decisions  have  been  reserved  by  the 
U.S.  Congress. 


UMI 
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DATES:  Interim  protective  management 

on  public  lands  along  this  41-mile  river 

corridor  will  exist  for  a  period  not 

exceeding  5  years  from  the  date  of  this 

notice  or  until  such  time  as  a  final 

decision  has  been  made,  whichever 

occurs  first. 

AOOAESSES:  Interested  parties  may 

obtain  more  information  by  writing  to 

the  District  Manager.  Canon  City 

District,  3170  East  Main  St..  Canon  City. 

CO  81212  or  the  Area  Manager.  San  Luis 

Resource  Area,  1921  State  Ave., 

Alamosa,  CO  81101. 

FOR  FURTHER  INFORMATION  CONTACT:  Area 

Manager  at  (719)  .589-4975. 

Donnk  R.  Sparks, 

District  Manager. 

(FR  Doc.  96-4093  Filed  2-22-96;  8:45  am] 

BMJJNO  CODE  4310-JB-M 


nHtwrals  Management  Service 

Public  Hearings  on  ttie  Draft 
Envirorunental  Impact  Statement  for 
tlw  Proposed  Oil  and  Gas  Leasing 
Program  for  1997  to  2002 

MENCy.  Minerals  Management  Service. 
DOI. 

ACTION:  Notice  of  dates  and  locations  of 
public  hearings  on  the  draft 
environmental  impact  statement  for  the 
proposed  Outer  Continental  Shelf  Oil 
and  Gas  Leasing  Program  for  1997  to 
2002. 

On  February  9, 1996.  the  Minerals 
Management  Service  announced  in  the 
Federal  Register  (Notice  61  FR  28)  the 
availability  of  the  draft  Environmental 
Impact  Statement  (EIS)  for  the 
"Proposed  Outer  Continental  Shelf  Oil 
and  Gas  Leasing  Program  for  1997  to 
2002."  The  notice  indicated  that  the 
dates,  times,  and  locations  of  public 
hearings  on  the  draft  EIS  would  be 
annoimced  at  a  later  date.  This  notice 
provides  that  information. 

The  purpose  of  these  hearings  is  to 
receive  specific  comments  on  the 
adequacy  of  the  draft  EIS  and  to  provide 
the  Secretary  of  the  Interior  with 
additional  information  from  both  public 
and  private  sectors  to  help  evaluate 
fully  the  potential  environmental  effects 
of  the  proposed  program. 

The  puolic  hearings  are  scheduled  for 
the  following  dates  and  times  at  the 
following  locations: 

March  21, 1996  | 

Borough  Assembly  Chambers,  Barrow, 
Alaska,  7:00  p.m..  Contact:  Robin 
Cacy— {907)  271-6070  or  1-800-764- 
2627 
A  teleconference  will  be  held  with  the 

villages  of  Ft.  Hope,  Point  Lay, 


Wainwright,  Kaktovik,  and  Nuiqsut 
simultaneously  with  the  Barrow 
Hearing. 

March  26,  1996 

VVyndham  Warwick  Hotel,  5701  Main 
Street,  Houston,  Texas,  7:00  to  9:00 
p.m..  Contact:  Janet  Diaz — (504)  736- 
2540 

March  27.  1996 

MMS  Gulf  of  Mexico  Regional  Office, 
1201  Elmwood  Park  Blvd..  Rm.  115. 
New  Orleans,  Louisiana,  1:00  to  3:00 
p.m..  Contact:  Janet  Diaz— (504)  736- 
2540 

March  28.  1996 

Adam's  Mark  Hotel,  64  .South  Water 
Street,  Mobile,  Alabama,  7:00  to  10:00 
p.m..  Contact:  Janet  Diaz— (504)  736- 
2540 

Marc/?  28.  1996 

City  Council  Chambers,  Homer  Alaska. 
7:00  p.m..  Contact:  Robin  Cacy— (907) 
271-6070  or  1-800-7B4-2627 

April  3,  1996 

Yakutat  High  School  Auditorium, 
Yakutat,  Alaska,  7:00  p.m..  Contact: 
Robin  Cacy— (907)  271-6070  or  1- 
800^764-2627 

April  9.  1996 

MMS  Alaska  Region  Conference  Room, 
949  East  36th  Avenue,  Anchorage, 
Alaska,  12:00  noon.  Contact:  Robin 
Cacy— (907)  271-6070  or  1-800-764- 
2627. 

A  teleconference  will  be  held  with  the 
communities  of  Cordova  Kenai/ 
Soldotna.  Ninilchik.  Fort  Graham/ 
Nanwaiek,  and  Seldovia  simultaneously 
with  the  Anchorage  Hearing. 

April  11.  1996 

City  Hall.  Kivalina.  Alaska,  1:00  p.m.. 
Contact:  Robin  Cacy— (907)  271-6070 
or  1-800-764-2627. 
Interested  individuals,  representatives 
of  organizations,  and  public  officials 
who  wish  to  testify  at  the'hearings  are 
requested  to  contact  the  person  listed 
above  for  the  particular  location  at  least 
5  days  prior  to  the  hearings.  A  hearing 
officer  will  be  in  charge  at  each  hearing 
site.  Time  limitations  may  make  it 
necessary  to  limit  the  length  of  each  oral 
presentation  to  10  minutes  or  less.  An 
oral  statement  may  be  supplemented, 
however,  by  a  more  complete  statement 
which  should  be  submitted  to  the 
hearing  officer  at  the  time  of  the  oral 
presentation.  After  the  presentation  of 
oral  statements  by  those  who  have 
preregistered,  if  time  is  still  available 
during  the  period  of  time  listed  for  the 
hearings,  other  individuals  will  be  given 


an  opportunity  to  be  heard.  Each 
hearing  will  begin  at  the  specified  time 
and  will  recess  when  all  speakers  have 
had  an  opportunity  to  testify.  If  there  are 
no  additional  speakers,  the  hearing  will 
adjourn  immediately  after  the  recess. 

Written  comments  on  the  draft  EIS, 
including  comments  from  individuals 
unable  to  present  oral  statements  or  to 
attend  the  hearings,  will  be  accepted 
until  May  9,  1996.  All  written 
comments  should  be  mailed  to  Director, 
Minerals  Management  Service,  381 
Elden  Street,  MS-4320.  Herndon, 
Virginia  22070-4817,  Attention:  Richard 
Wildermann.  Hand  deliveries  to  the 
Department  of  the  Interior  may  be  made 
to  Room  4227  Main  Interior  Building, 
1849  C  Street,  NW.,  Washington,  D.C. 
20240.  Envelopes  or  packages  should  be 
marked  "199'  -2002  Oil  and  Gas 
Program  draft  cIS." 

After  the  public  hearing  testimony 
and  written  comments  on  the  draft  EIS 
have  been  reviewed  and^analyzed,  a 
final  EIS  will  be  prepared.  The  comment 
period  for  the  draft  EIS  closes  May  9, 
1996. 

Dated:  February  20. 1996. 
Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 

Management. 

(FR  Doc.  96-4102  Filed  2-22-96;  8:45  am) 

WLUNQ  CCOE  4310-Mn-P 


De  Minimis  Amount  for  Recoupments 
on  Federal  Offshore  Mineral  Leases 

agency:  Minerals  Management  Service, 
Interior. 


action:  Notice  of  amount. 


SUMMARY:  This  notice  establishes  the 
amount  below  which  .a  royalty  payor  is 
not  required  to  follow  the  statutory 
recoupment  procedures.  The  Minerals 
Management  Service  (MMS)  issued 
regulations  governing  recoupment  of 
overpayments  on  Federal  offshore . 
mineral  leases.  Those  regulations 
provide  that  MMS  will  publish  a  notice 
establishing  de  minimis  amounts  where 
it  is  not  cost  effective  to  process  the 
recoupment  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Drake,  Financial  Compliance 
Branch,  Compliance  Verification 
Division,  Minerals  Management  Service, 
Royalty  Management  Program,  P.O.  Box 
25165,  MS-3670,  Denver,  Colorado, 
80225-0165,  telephone  number  (303) 
231-3139.  fax  number(303)  231-3372. 
SUPPLQNENTARY  INFORMATION:  The 
Royalty  Management  Program  of  the 
Minerals  Management  Service  (MMS) 
established  regulations  at  30  CFR  Part 
230  (59  FR  38365,  July  28, 1994, 


effective  August  29, 1994)  implementing 
Section  10  of  the  Outer  Continental 
Shelf  Lands  Act,  43  U.S.C.  §  1339. 

Section  10  requires  that  requests  for 
refunds  or  credits  of  excess  payments  on 
Federal  offshore  leases  be  authorized 
only  if  (1)  a  request  for  refund  or  credit 
is  filed  within  2  years  after  the  making 
of  the  payment,  and  (2)  30  days  expire 
after  both  Houses  of  Congress  are 
notified  of  the  refund  request,  43  U.S.C. 
§1339. 
In  the  regulations.  MMS  identified 
♦    certain  transactions  not  subject  to 
Section  10.  Under  one  of  those 
exceptions,  the  regulations  at  30  CFR 
§  230.461(h)  permit  payors  to  file  credit 
adjustments  for  de  minimis  amounts 
without  filing  requests  for  refunds  with 
MMS.  Those  niles  provide  that  MMS 
periodically  will  publish  in  the  Federal 
Register  what  the  de  minimis  threshold 
is.  By  Federal  Register  notice  (60  FR 
20504)  dated  April  26,  1995.  the 
threshold  was  established  at  $250. 
Based  on  the  cost  experience  for  fiscal 
year  1995,  MMS  is  increasing  the  de 
minimis  threshold  to  $2,500.  From 
recent  experience.'this  would  reduce 
the  number  of  refund  requests  MMS 
processes  horn  1900  to  900  annually.  It 
also  should  be  recognized  that  the 
$2,500  de  minimis  threshold  is 
applicable  only  to  OCS  leases  which 
produce  large  volumes  of  oil  and  gas 
relative  to  onshore  leases. 

Under  these  procedures,  payors  may 
make  credit  adjustments  for  $2,500  or 
less  for  each  Outer  Continental  Shelf 
(OCS)  lease  and  report  month  without 
filing  a  request  with  MMS.  A  credit 
adjustment  for  a  lease  within  a  unit  may 
exceed  $2,500  of  credits  during  1  report 
month,  provided  the  net  credit 
adjustment  for  that  month  considering 
all  positive  and  negative  adjustments  for 
leases  in  the  unit  is  less  than  $2,500.  For 
example,  if  leases  A  and  B  are  part  of 
a  unit,  a  payor  may  submit  a  credit 
adjustment  oi"  ^10,000  for  lease  A  and  a 
payment  of  $8,000  for  lease  B  within  the 
same  report  month.  Since  the  two  leases 
within  the  imit  net  to  a  credit  of  $2,000, 
the  payor  is  within  the  de  minimis 
amount.  As  provided  by  the  regulations, 
the  overpayment  recoupments  must  be 
made  within  2  years  of  the  date  MMS 
received  the  payment. 

Dated;  February  15, 1996. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
|FR  Doc.  96-3949  Filed  2-22-96;  8:45  am) 
BUIMG  CODE  4)10-im-P 


Electronic  Data  Interchange  in  the 
Royalty  Management  Program 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  an  EDI  presentation. 

summary:  The  Minerals  Management 
Service  (MMS)  is  giving  an  Electronic 
Data  Interchange  (EDI)  presentation  in 
Houston,  Texas,  on  Man:h  21.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Y.  Matthews,  Systems 
.  Management  Division,  Minerals 
M.nnagement  Service,  Royalty 
Management  Program,  P.O.  Box  25165 
MS  3140,  Denver.  Colorado,  80225- 
0165.  telephone  numbers  (800)  619- 
4593,  (303)  27.=i-703fi,  fax  number  (303) 
275-7099  or  e-mail  Barbara 
Matthew.s@smtp.mms.gov. 

DATES:  The  EDI  presentation  is 
Thursday,  March  21,  1996. 

LOCATION:  Hyatt  Regency  Houston,  1200 
Louisiana  Street.  Houston,  Texas, 
77002,  Phone  Number:  713-654-1234. 

SUPPLEMENTARY  INFORMATION:  MMS  is 

offering  an  EDI  pr^entation  at  no  cost 
to  companies  and  interested  parties  that 
intend  to  implement  or  pilot  EDI  with 
MMS.  The  EDI  presentation  will  be  held 
in  conjunction  with  the  American 
Petroleum  Institute  (API).  Petroleum 
Industry  Data  Exchange  (PIDX)  REGS 
Work  Group  meeting  in  Houston,  Texas. 
The  API  PIDX  REGS  Work  Group 
meeting  is  scheduled  for  March  19-21. 
1996. 

Instructors  are  MMS  employees  of  the 
Royalty  Management  Program,  System 
Management  Division. 

AGENDA:  Morning  Session  9:00  a.m.- 
11:30  a.m.  Subject:  MMS  EDI  activities, 
capabilities,  current  status  and 
implementation  planning  and 
schedules.  Afternoon  Session  1:00  p.m.- 
4:00  p.m.  Subject:  EDI  technical  issues 
related  to  mapping  and  electronic 
exchange  of  regulatory  data,  and  funds 
transmittal  with  MMS  via  EDI. 

All  EDI  Presentation  attendees  will  be 
provided  copies  of  the  current  MMS  EDI 
Implementation  Guides. 

If  you  are  planning  to  attend  this  EDI 
Presentation,  please  leave  a  mes.sage  for 
Barbara  Matthews  at  the  telephone  and 
FAX  numbers  in  the  information  contact 
section  of  this  notice  no  later  than 
March  13, 1996. 

Dated:  February  16, 1996. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  96-4112  Filed  2-22-96;  8:45  ami 
BILLING  CODE  4310-MR-M 


National  Park  Service 

Indian  Memorial  Advisory  Committee 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
scheduled  meeting  (A  the  Littltr  Bighorn 
Battlefield  National  Monument 
Advisory  Committee  (a.k.a  Indian 
Memorial  Advison,  Commi'tee).  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  .\cn  (Public 
Law  92-46.^). 

MEETING  DATE  AND  TIME:  March  19-21 
199C,  from  10:00  a  m  -.'">:0()  p.m  un  03/ 
19/96,  8:00  a.m.-5:00  p  m.  on  03/20/90, 
and  8:00  a.m. -12:00  p.m.  on  03/21/96. 
ADDRESSES:  Doubletree  Club  Hotel 
Denver  West,  137  Union  Blvd.. 
Lakewood,  Clolurado  80228.  (303)  969- 
9900. 

AGENDA:  Introduction/opening  remarks, 
administrivia,  minutes  from  last 
meeting,  discuss  to'low-up  actions  from 
last  meeting,  review  of  desij^n 
competition  lan^iuage/draft  tuxl  of 
competition  do<,ument,  set  design 
competition  timetable  discuss  fund- 
raising  strategy  and  promotional 
materials.  The  meeting.will  be  open  to 
the  public.  However,  facilities  and  spaci- 
for  accommodating  members  of  the 
public  are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  memlxjr  of  the  public 
may  file  .i  written  statement  concerning 
the  matters  to  be  discussed  with: 
Superintendent.  Little  Bighorn 
Battlefield  National  Monument,  P.O. 
Box  39.  Crow  Agency.  Montana '59022, 
telephone  (406)  638^2621.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  Office  of  the  .Superintendent  of 
Little  Bighorn  Battlefield  National 
Monument. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  establishedJ 
under  Title  II  of  the  Act  of  Decembe/lO, 
1991,  for  the  purpose  of  advising  tne 
Secretary  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  tjf 
the  Indians  who  fought  to  preserve  jheir 
land  and  culture  at  the  Battle  of  LiJ<le 
Bighorn,  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and  ■■*   *   *  to  ensure  that  the  memorial 
designed  and  construded  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  the  history  being  portrayed 
and  artistically  commendable. '" 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Sutteer,  Chief.  Office  of 
American  Indian  Tru.st  Responsibilities, 
Intermountain  Field  Area  Office. 
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National  Park  Service,  12795  W. 
Alameda  Parkway,  P.U.  Box  25287, 
Denver.  Colorado  80225-0287.  (303) 
969-2511. 

Dated:  February  15, 1996. 
Gflrard  Baker. 

Designated  Federal  Officer,  Little  Bighorn 
Battlefield  National  Monument.  National 
Park  Service. 
|FR  Doc  96-4163  Filed  2-22-96;  8:45  ami 

I  COM  4S10-7e-P 


DEPARTMENT  OF  JUSTICE 

Notioe  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  John  Morreil 
6"  Company,  Civil  Action  No.  96  4011 
was  lodged  on  January  5, 1996  with  the 
United  States  EMstrict  Court  for  the 
District  of  South  Dakota.  The  proposed 
partial  consent  decree  provides 
injunctive  relief  for  violations  of  the 
Clean  Water  Act  (the  Act).  33  U.S.C. 
1251  et  seq.  These  violations  stem  from 
Morrell's  inadequate  reporting  and 
recordkeeping  practices  and  Morrell's 
,exceedances  of  its  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  permit  contrary  to  the 
requirements  of  Section  308(a)(A)  of  the 
Act.  33  U.S.C.  1318(a)(A).  The 
settlement  requires  Morreil  to  comply 
with  the  act  and  its  permit  limitations 
for  twelve  consecutive  months, 
complete  a  pollution  prevention  and 
waste  minimization  audit,  and  hire  and 
retain  qualified  personnel  to  operate  the 
waste  water  treatment  plant. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
v.  John  Morreil  &■  Company,  Civil 
Action  No.  96  4011.  DOJ  Ref.  n90~5- 1- 
1-3973. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division.  Denver 
Field  Office,  999  18th  Street,  North 
Tower  Suite  945,  Denver,  Colorado, 
80202  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W..  4th  Floor, 
Washington,  D.C.  20005.  202-624-0892. 
A  copy  of  the  propo^d  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  E)ecree  Library.  1120 


G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $11.50  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
(FR  Doc.  96-4089  Filed  2-22-96;  8:45  ami 

BIUMG  CODE  441(M>1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  7,  1996,  a 
proposed  Consent  Decree  in  United 
States  V.  Penta  Wood  Products,  Inc., 
Civil  Action  No.  96-C-0112C,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Wisconsin.  This  consent  decree 
represents  a  settlement  of  claims  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9606.  9607, 
against  Penta  Wood  Products,  Inc. 
(Penta  Wood)  for  past  response  costs 
incurred  by  the  United  States  for 
removal  actions  at  the  Penta  Wood 
facility  and  for  Penta  Wood's  failure  to 
comply  with  an  administrative  order 
issued  to  it  pursuant  to  Section  106  of 
CERCLA,  42  U.S.C.  9606. 

Under  this  settlement,  Penta  Wood 
will  pay  the  United  States  $37,400.  In 
addition.  Penta  Wood  will  make  further 
payments  in  the  event  that  the  company 
obtains  additional  funds  through  its 
good  faith  efforts  to  collect  outstanding 
accounts  receivable  and/or  sell  certain 
pieces  of  equipment  owned  by  the 
company.  Finally,  Penta  Wood  is 
required  to  transfer  full  ownership  of  a 
wastewater  treatment  unit  to  EPA, 
which  EPA  has  been  using  in  its  efforts 
to  clean  up  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Penta  Wood 
Products.  Inc..  D.|.  Ref.  90-11-3-1369. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United  > 
States  Attorney.  Western  Districi  of 
Wisconsin.  660  West  Washington  Ave., 
Suite  200,  Madison,  WI  53701-1585. 
and  at  Region  5,  Office  of  the 


Environmental  Protection  Agency,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $9.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Eesources  Division. 

[FR  Doc.  96-4096  Filed  2-22-96;  8:45  ami 

BNJJNG  CODE  4410-01-M 


Notice  of  Lodging  of  a  Modification  of 
Consent  Decree  Pursuant  to  Clean 
Water  Act 

In  accordance  with  Departmental 
policy.  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Sweat,  et  al.,  Docket  No.  2:94- 
1673  (D.S.C.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  South  Carolina  on  February  7, 
1996. 

The  United  States  brought  this  action 
against  the  Estate  of  Richard  Sweat,  Sr. 
and  Sweat's  Dirt  Hauling,  Inc.  The 
complaint  alleges  that  Richard  Sweat. 
Sr.  and  Sweat's  Dirt  Hauling,  Inc. 
engaged  in  the  unpermitted  filling, 
clearing,  and  excavation  of  between  30 
and  50  acres  of  wetlands  along  the 
Ashley  River  near  Summerville,  South 
Carolina,  in  violation  of  sections  301 
and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311, 1344.  The  United  States 
intends  to  enter  into  a  Consent  Decree 
to  resolve  the  liability  for  those 
violations.  The  Consent  Decree  (1) 
prohibits  further  section  404  violations 
by  the  defendants,  and  (2)  provides  for 
a  restrictive  covenant  precluding 
development  of  certain  wetland  areas 
formerly  owned  by  Richard  Sweat,  Sr. 
In  return,  the  United  States  agrees  that 
the  provisions  of  the  Consent  Decree 
constitute  a  full  settlement  of  the 
violations  alleged  in  the  complaint. 

The  Department  of  Justice  will 
receive,  until  thirty  (30)  days  from  the 
date  of  this  notice,  written  comments 
relating  to  the  proposed  Consent  Derree. 
Comments  should  be  addressed  to  the 
United  States  Department  of  Justice, 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  10th  Street  and  Pennsylvania 
Avenue,  NW,  Washington,  DC  20530.  to 
the  attention  of  Ronald  M.  Spritzer, 
Senior  Attorney,  Environmental  Defense 
Section,  and  should  refer  to  United 


States  V.  Sweat,  et  al.,  Docket  No.  2:94- 
1673  (D.S.C.),  and  DJ  Reference  No.  90- 
5-1-1-4133. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerks's  Office,  United 
States  District  Court  for  the  District  of 
South  Carolina,  HoUings  Judicial 
Center,  81  Broad  Street,  Charleston. 
South  Carolina  29401,  during  regular 
business  hours,  or  a  copy  may  be 
requested  from  Ronald  M.  Spritzer  at 
(202)  514-3977. 
Leiitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  96-4090  Filed  2-22-96;  8:45  am] 

BIUJNQ  CODE  4410-41-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199»— Bethlehem  Steel 
Corporation;  Research  Institute  of 
Industrial  Science  and  Technology; 
and  Pohang  Iron  and  Steel  Co.,  Ltd. 

Notice  is  hereby  given  that,  on  August 
30. 1995,  piusuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  consortium  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  coopmrative  research 
and  development  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6{b) 
of  the  Act,  the  identities  of  the  parties 
are:  Bethlehem  Steel  Corporation. 
Bethlehem,  PA;  Research  Institute  of 
Industrial  Science  and  Technology, 
Pohang,  KOREA;  and  Pohang  Iron  & 
Steel  Co..  Ltd..  Pohang.  KOREA.  The 
general  areas  of  planned  activity  by  the 
venture  are  research  and  development 
projects  in  the  field  of  basic  iron  and 
steelmaking  technologies  and  processes. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-^086  Filed  2-22-96;  8:45  am] 

BiLUNC  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Cigarette  Ignition 
Propensity  Joint  Venture 

Notice  is  hereby  given  that,  on  May  4, 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 


et  seq.  ("the  Act"),  the  Cigarette  Ignition 
Propensity  Joint  Venture  ("the  Joint 
Venture")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  maintaining  the 
application  of  the  Act  to  the  Joint 
Venture.  Specifically,  the  American 
Tobacco  Company  has  merged  into  the 
Brown  Williamson  Tobacco 
Corporation,  and  is  no  longer  a  member 
of  the  Joint  Venture.  In  addition,  the 
Joint  Venture  has  adopted  an 
Amendment  to  its  initial  Joint  Research 
and  Development  Agreement;  that 
Amendment  extends  the  existence  of 
the  Joint  Venture  until  September  30, 
1996. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
The  Joint  Venture  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  January  7, 1991,  the  Joint  Venture 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  4, 1991  (56 
FR  4301). 

Constance  K.  Rotnason. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  96-^084  Filed  2-22-96;  8:45  am) 

BIUJNO  CODE  441»-ei-M 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Consortium  for  Vehicle 
Electronics 

Notice  is  hereby  given  that,  on  July 
24, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the 
Consortium  for  Vehicle  Electronics,  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Chrysler  Corporation,  Highland 
Park,  MI;  A  VEX  Electronics,  Inc.. 
Huntsville,  AL;  AlliedSignal 
Corporation,  Morristown,  NJ;  Delco 
Electronics  Corporation,  Kokomo,  IN; 
Auburn  University.  Auburn  University. 


AL:  and  \MP-AK7J0  Company. 
Greenville.  SC. 

The  purpose  of  the  Consortium  is  the 
development  of  matenal  and  process 
technologies  to  support  robust.  low-cf>st, 
packaging  technoingies  for  electronics. 
Constance  K.  Robinson, 
Director  of  Opemtinns.  Antitnist  Division 
jFR  Doc  96-4078  Fileti  2-22-96;  8  45  ami 
BIUJNO  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Inter  Company 
Collaboration  for  AIDS  Drug 
Developnwnt 

Notice  is  hereby  given  that,  on  May 
18, 1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  Inter 
Company  Collaboration  for  AIDS  Drug 
Development  ("The  Collaboration") 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  reflecting  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  new  members  of  the 
Collaboration  are:  Gilead  Sciences.  Inc.. 
Foster  City.  CA:  aba-C*igy  Limited. 
Basle,  Switzerland;  and  the  Upjohn 
Company,  Kalamazoo,  MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  Collaboration. 
Membership  in  the  Collaboration 
remains  open,  and  the  Collaboration 
intends  to  file  additional  written 
notifications  disclosing  all  r.hanges  in 
membership. 

On  May  27,  1993.  the  Collaboration 
filed  its  original  notification  pursuant  In 
Section  6(a)  of  the  Act.  The  Department 
of  justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  6,  1993  (58  FR 
36223). 

The  last  notification  was  file<l  with 
the  Department  on  April  19.  1994.  ,\ 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  25,  1994  (59  FR  27033) 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division 
|FR  Doc.  96-I087  Filed  2-22-96;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  19S3;  Joint  Industry  Program 

Notice  is  hereby  given  that,  on 
October  25.  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  (SwRI)  has 
filed  written  notiHcations 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  involdng  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  venture  which  shall  be  known  as 
the  Joint  Industry  Program- are:  CXR 
Company,  Ltd.,  Hiroshima,  JAPAN; 
Electric  Power  Research  Institute,  Palo 
Alto,  CA:  TEAM,  Inc.,  Alvin.  TX: 
Texaco,  Inc.,  Port  Arthur,  TX;  and 
Tcdcyo  Gas  Company,  Ltd.,  Tokyo, 
JAPAN.  General  planned  activities  are 
to  develop  a  cost  effective 
nondestructive  evaluation  technique 
whose  capabilities  include  the 
nonintrusive  inspection  of  the  entire 
cross  section  of  pipe  and  to  develop  a 
field-deployable  production  model 
magnetostrictive  sensor  for  inspecting 
and  detecting  corrosion  in  insulated 
piping  systems  without  removal  of 
insulation. 

CsMtaBee  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc  96-M85  Filed  2-22-96;  8:45  am) 

COM  4419-01-M 


Notica  Piffsuant  to  the  National 
Cocparative  Research  and  Production 
Act  of  1993;  Plantstep,  Inc. 

Notice  is  hereby  given  that,  on 
October  31. 1995.  pursuant  to  Section 
6(a)  of  the  NationaJ  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
PlantSTEP,  Inc.,  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  fwthe  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identity  of  the  new 
raembOT  of  PlantSTEP,  Inc.,  is  EA 
Systems,  Inc.,  Alameda,  CA. 

No  changes  have  been  made  in  the 
planned  activities  of  PlantSTEP.  Inc. 


Membership  remains  open,  and  the 
members  intend  to  Hie  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  March  10.  1995,  PlantSTEP,  Inc., 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  25, 1995  (60  FR 
38059). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
jFR  Doc.  96-4079  Filed  2-22-96;  8:45  am) 
BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Fuel  Filtration  Cooperative 
Research  Program 

Notice  is  hereby  given  that,  on  May  4,  . 
1995,  pursuant  to  Section  6(aJof  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of  a 
party  to  its  group  research  project 
entitled  "Fuel  Filtration  Cooperative 
Research  Program".  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  SwRI  advised  that 
Cummins  Engine  Company,  Inc., 
Columbus,  IN  (effective  March  13, 1995) 
has  become  a  party  to  the  group 
research  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SwRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  October  5,  1994,  SwRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  30,  1994  (59  FR 
67733-34). 

The  last  notification  was  filed  with 
the  Department  on  February  10, 1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  24, 1995  (60  FR  20120). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  96-^088  Filed  2-22-96;  8:45  ara] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Universal  Instruments 
Corporation 

Notice  is  hereby  given  that,  on  July 
20. 1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Universal 
Instruments  Corporation  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  The  following 
are  new  members:  Acuson,  Inc., 
Mountainview,  CA;  AEG  Schneider 
Automation,  Andover.  MA;  Digital 
Equipment  Corporation,  Maynard,  MA; 
and  International  Business  Machines, 
Endicott,  NY. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activity  of  the  group  research  project. 
Membership  in  the  venture  remains 
open,  and  the  parties  intend  to  file 
additional  written  notifications 
disclosing  all  changes  in  the 
membership  or  planned  activities. 

On  January  16, 1995,  Universal 
Instruments  Corporation  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  20, 1995  (60  FR  19779). 
Constance  K.  Roirinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-4083  Filed  2-22-96;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Wilfred  Baker 
Engineering,  Inc.:  Petroleum/Chemical 
Processing  Joint  Agreement 

Notice  is  hereby  given  that,  on  July   . 
24, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Wilfred  Baker 
Engineering,  Inc.  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Occidental  Chemical 


Corporation,  Dallas,  TX  has  joined  the 
joint  ventuTO. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  venture. 

On  March  14, 1995,  Wilfred  Baker 
Engineering,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  11, 1995  (60  FR  25252). 

The  last  notification  was  filed  with 
the  Department  on  June  22, 1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  18, 1995  (60  FR 
65069). 

Constanoe  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-4082  Filed  2-22-96;  8:45  am) 
BILUNQ  CODE  4410-01-M 


Immigration  and  Naturalization  Service 
PNS  No.  1725R-96] 

Notice  of  Change  of  Location  of 
Citizens'  Advisory  Panel  Meeting  , 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Change  of  meeting  location. 

summary:  The  Immigration  and 
Natiu^zation  Service  (Service)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  [5  U.S.C.  App.  2]  and  41 
CFR  101-6.1001-101-6.1035  (1992).  has 
established  a  Citizens*  Advisory  Panel 
(CAP)  to  provide  the  Department  of 
Justice  with  recommendations  on  ways 
to  reduce  the  number  of  complaints  of 
abuse  made  against  employees  of  the 
Service,  and  to  minimize  or  eliminate 
the  causes  for  those  complaints.  This 
notice  aimounces  the  CAP's 
forthcoming  meeting  and  the  agenda  for 
the  meeting. 

DATES:  February  26-27,  1996  at  8:00 
a.m. 

ADDRESSES:  Chester  Arthur  Building, 
425  I  Stireet.  NW..  Washington,  DC 
20001,  Sixth  Floor  Conference  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Wilt,  CAP  Designated  Federal 
Official  (DFO),  Immigration  and 
Naturalization  Service,  Room  3260, 
Chester  Arthur  Building,  425  I  Street 
NW..  Washington,  DC  20536,  Telephone 
(202)  616-7072. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  charging  language  of  the  Senate 
Appropriations  Committee  Report  102- 
331  on  the  FY  1993  Budget  for  die 
Immigration  and  Naturalization  Service, 
Department  of  Justice,  the  Service 
established  a  Citizens'  Advisory  Panel 


for  the  purpose  of  providing 
recommendations  to  the  Attorney 
General  on  ways  to  reduce  the  number  . 
of  complaints  of  abuse  made  against 
employees  of  the  Service  and,  most 
importantly,  to  minimize  or  eliminate 
the  causes  for  those  complaints.  The 
CAP  is  authorized  by  the  Attorney 
General  to  (1)  accept  and  review  civilian 
complaints  made  against  Service 
employees,  and  (2)  review  the  systems 
and  procedures  used  by  the  Service  for 
responding  to  such  complaints. 
(February  11, 1994  at  59  FR  6658) 

Summary  of  Agenda 

The  principal  purpose  of  the  meeting 
is  to  set  forth  recommendations  on  the 
Immigration  and  Natiu^zation 
Service's  complaint  process,  education 
and  the  development  of  training,  the 
current  training  curriculum,  and 
training  policies  and  procedures  for 
Service  employees. 

Public  Participation 

The  CAP  meeting  is  open  to  the 
interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  CAP  DFO  at 
least  2  days  prior  to  the  meeting  by 
contacting  the  DFO  at  (202)  514-2373. 
Any  hearing-challenged  individuals 
wishing  to  attend  please  contact  the 
DFO  by  February  20, 1996  so  services 
can  be  arranged. 

Any  member  of  the  public  may  file  a 
written  statement  vfith  the  CAP  DFO 
before  the  meeting.  Materials  submitted 
at  the  meeting  should  be  submitted  in 
20  copies.  Members  of  the  public  will 
notbe  permitted  to  present  oral 
statements  at  the  meeting. 

Minutes  of  the  meeting  will  be 
available  on  request  from  the  CAP  DFO. 

Dated  February  15, 1996. 
Doris  Meisaner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  96-3972  Filed  2-22-96;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA^W-31,635] 

Distribution  and  Auto  Service, 
Incorporated;  Seattie,  WA;  Dismissal 
of  Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 


Distribution  and  Auto  Service, 
Incorporated,  SeatUe,  Washington.  The 
review  indicated  that  the  appli(:ation 
contained  no  new  substantial 
information  which  would  l>ear 
importanUy  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-31,635;  Distribution  and  Auto 

Service,  Inc.  Seattle,  Washington 

(February  9,  1996) 

Signed  at  Washington.  D.C.  this  12tfa  day 
of  February,  1996.  • 
RiumU  T.  Kilo, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  9&-4150  Filed  2-22-96:  8:45  am] 

BILUNQ  cow  46ie-«»-M 


[TA-W-ai,8351 

Energy  Fuels  Nudear,  Inc.  Denver,  CO; 
Notice  of  Tefmination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  29, 1996  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Energy 
Fuels  Nuclear,  Inc. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  vet  been 
issued  (TA-W-31.836.  A.  B  &  C) 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  teniiinated. 

Sii^ned  in  Washington.  IXI  this  9th  day  of 
February  1996 

Ruasell  T.  Kile. 

Arting  Program  Manager  Policy  and 
Reemployment  Sen'ices.  Ofiirc  nf  Trade 
Adiustment  Assistance 
IFR  no<    9&-4-!5«S  K'led  2-22-96.  8  4".  ami 
BILUNG  COOE  «5<0-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary'  of  I^bor  under  .Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjust.ment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  StKlion 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 


UMI 
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will  fiuthar  relate,  as  appropriate,  to  the 
detennination  of  the  date  on  which  total 
or  partial  separations  began  or 
thraatened  to  begin  and  the  subdivision 
of  the  fiiiB  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
rsquest  a  public  hearing,  provided  such 
raqiiest  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 


I 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  4, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  4, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 

[Petitions  Instituted  On  02/05/96] 


the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  5th  day  of 
February,  1996. 

RiumU  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 


31.838 
31.838 
31.840 
31,841 
31.842 
31,843 
31,844 
31.845 
31,846 
31.847 
31.848 
31.849 
31.860 
31.861 
31.8Se 
31.863 
31.864 
31.866 
31.866 
31.867 
31.868 
31,869 
31.860 
31.861 
31.862 
31,863 
31.864 
31,865 
31,866 
31,867 
31,868 
31.869 
31.870 
31.871 
31.872 
31,873 
31,874 
31,875 
31.876 
31477 
31.878 
31,879 
31.880 
31.881 
31.882 
31483 
31.884 
31.885 
31.886 
31.887 


Subject  firm  (petitioners) 


General  Mills  Inc.  (Wkrs)  

Chanpon  Products  (Comp)  

Tektronix,  Inc  (Wkrs)  ., 

New  River  Furniture  (Wkrs)  

DDJ  Manufacturing  (Comp)  

Paufine  Handtiegs  (Wkrs) 

ErtI  Company  (The)  (UAW) 

G-Tee  (Wkrs)  

Meybeie  Manufacturing  (Comp)  .... 

Burton  Golf,  Inc  (BBF)  

la-Dei  Manufacturing  (Wkrs) 

TuHex  Corp  (Wkrs) 

Crown  Cork  &  Seai  Co.  (lAM)  

Ditto  Apparel  of  Calif  (Comp) 

Anne  Rashel  Sportswear  (Wkrs)  ... 

Mkes  Blocfcs  (Comp) 

Tri-Lakes,  Ltd  (Comp) 

Kidde  Ktoes,  Inc  (Wkrs)  

Central  Penn  Sewing  (Comp) 

Douglas  County,  Inc  (Comp)  

Square  D  Company  (Comp)  

Standard  Textile  Contract  (Comp)  . 

UCAR  CaitJon  Co.,  Inc  (lUOE) 

W.E.  Stephens  Mfg  (Comp) 

Heamtex.  inc  (Comp) 

WDC  HoWings,  Inc  (USWA)  

Adrian  Manufacturing  (Comp) 

MontneHo  Mfg/Oxford  (Wkrs)  

Hughes/JVC  Technotogy  (Wkrs) .... 

Leggoons,  Inc  (Comp)  

Rot)ertshaw  Controls  Co  (Wkrs)  .... 

MK  Rail  (Wkrs) 

American  Olean  Tile  Co  (Wkrs) 

Acco  USA  (IBT)  

Lewistown  Specialty  Yams  (Comp) 

Briggs  Industries  Inc  (Comp)  

SeaCrafI  Instruments  (Wkrs)  

Rivera  Mfg  (Wkrs) 

Ca-Ce-Len  Mfg,  Inc  (Comp)  „.. 

Red  Kap  Industries  (Wkrs) 

Klear  Knit  of  Statesville  (Comp) 

RaykJC  (Wkrs)  

K-mart  Fashion  Dist.  (ILGWU) 

Heman  Kay  Co.,  Inc  (UNITE) 

American  (Contract  Sewing  (Wkrs) . 

Datow  Industries  (Wkrs) 

Niagara  FaOs  Business  (Wrks)  

Warner's  (Wkrs) 

Anchor  Glass  Cortainer  (GMPAW) 
HeaJthtex.  Inc  (Comp) 


Location 

Date  of  peti- 
tion 

Goklen  Valley.  MN 

01/05«6 

Scottsboro,  AL  

01/11/96 

Beaverton,  OR  

01/09/96 

Galax.  VA 

12/13«5 

Madera,  PA 

01/09/96 

New  York,  NY  

01/10/96 

Dyersville,  lA 

01/12/96 

Cullman,  AL  

01/09/96 

Gulfport,  MS 

01/08/96 

Jasper,  AL 

01/10«6 

Lawrenceburg,  TN  

01/02/96 

Marion.  NC 

01/04/96 

Philadelphia,  PA 

01/04/96 

Colfax,  LA  

01/23«6 

Albany.  KY  

01/26/96 

Forks.  WA  

01/17/96 

Houston.  MS  

01/15/96 

Lansford,  PA  

01/04/96 

Bloomsburg.  PA  

01/18/96 

Winchester,  OR 

01/12/96 

Lexington,  KY 

01/17/96 

Knoxville.  TN 

01/19/96 

Columbia.  TN 

01/15/96 

Pulaski,  TN 

01/19/96 

Warrenton,  GA  

01/18«6 

AWeboro  FaHs.  MA  

01/16/96 

El  Paso.  TX 

01/05/96 

Monticello.  GA 

01/08/96 

Carisbad,  CA 

12/15/95 

Vandallia,  MO  

01/09/96 

Long  Beach,  CA 

01/11/96 

Mountaintop,  PA  

01/24/96 

Lansdale,  PA 

01/24/96 

Hinsdale,  IL 

01/18«6 

Lewistown,  PA  

0M22J96 

Rotxnson.  IL 

01/12/96 

Batavia.  NY 

01/23/96 

Pontotoc,  MS  

01/25/96 

Granger.  TX  

01/18«6 

Amory.  MS  

01/26/96 

Statesville,  NC  

01/19/96 

Atlanta,  GA 

01/09/96 

North  Bergen,  NJ  

01/15/96 

Secaucus,  NJ 

01/22/96 

Eufaula.  OK 

01/02/96 

Long  Island  Cty.  NY  .... 

01/15/96 

Niagara  Falls,  NY 

01/05/96 

Sylvania,  GA  

01/03«6 

Houston.  TX  

01/19/96 

Luveme.  AL 

01/18/96 

Product(s) 


Redemptkm  of  Coupons. 

Sweatshirts  and  Sweatpants. 

T.V.  arxi  Telescopes,  Test  Tubes. 

Upholstered  Furniture. 

Ladies'  Skirts,  Slacks,  Shorts. 

Ladies'  Handbags. 

Moiled  Toys. 

Knit  Sportswear— T-Shirts. 

Ladies'  Sportswear. 

Golf  Bags. 

Ladies'  Sportswear. 

Jersey  Shorts,  Fleece  Sweatshirts. 

San?tary  and  aerosol  cans. 

Ladies'  and  Junk>rs  Jeans. 

Ladies'  Sportswear  and  Dresses. 

Cedar  Shakes  and  Shingles. 

Jeans,  Shirts. 

Giri's  Dresses  and  Sportswear. 

Industrial  Sewing  Machines. 

Framing  Lumber. 

Safety  Switdies. 

Henley  Shirts  and  Sweatshirts. 

Graphite  Electrodes  and  Connector  Pins. 

Laches'  Denim  Jeans. 

ChikJren's  Sportswear. 

Metal  M^h  Harxjbags. 

Chiklren's  wear. 

Men's  and  Ladies'  Slacks  and  Shorts. 

Image  Light  Amplifier. 

Sports  arxj  Leisure  Wear. 

Gas  Heat  Control  Valves. 

Locomotives. 

Ceramrc  Wall  Tile. 

Office  Products. 

Polyester  Yam. 

Bathroom  Bowls,  Tanks,  Sinks. 

Circuit  Boards. 

Men's  and  Boy's  Shirts. 

Garments. 

Work  Uniforms. 

Knitted  Men's  Outenwear. 

Water  Pumps  and  Brake  Shoes. 

Admin,  Dist.  of  Store  Merchandise. 

Ladies'  Coats. 

ChikJren's  Sportswear. 

Jewelry. 

Printing  Business  Forms. 

Ladies'  Intimate  Apparel. 

Containers. 

Children's  Sportswear. 
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IFR  Doc.  96-4149  Filed  2-22-96;  8:45  am] 
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rTA-W-30,322] 

Magnetek,  Main  St.  Plant  and  the 
Former  Employees  of  the  Main  St 
Plant  Temporarily  Employed  at  the 
Universal  Drive  Plant,  Owosso,  Ml; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
VVorkfif  Adjustment  Assistance  on 
November  30,  1994.  applicable  to  all 
workers  of  Magnetek,  Main  St.  Plant, 
located  in  Owosso.  Michigan.  The 
notice  was  publi.shed  in  the  Federal 
Register  on  December  16.  1994  (59  PR 
65077). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Magnetek  has  two  locations  in  Owosso, 
Main  St.  Plant  and  Universal  Drive.  The 
workers  of  the  Universal  Drive  location 
have  not  been  certified  as  eligible  to 
apply  for  TAA  program  benefits. 
Information  provided  by  the  comjjany 
shows  that  when  the  Main  Street  plant 
closed,  some  of  the  Main  St.  plant 
workers  were  asked  to  temporarily 
continue  their  employment  at  the 
Universal  Drive  location  until  the  phase 
out  of  the  main  St.  operations  was 
completed.  Upon  completion  of  the 
Main  St.  phase  out,  the  former  Main  C*. 
workers  were  separated  from 
employmeilt  at  tbe  Universal  Drive 
location.  Based  on  these  new  findings, 
the  Department  is  amending  the 
certification  to  cover  the  workers  at 
Magnetek's  Main  St.  plant  that  were 
temporarily  employed  at  the  Universal 
Drive  plant. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Magnetek  who  were  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,322  is  hereby  issued  as 
follows: 

All  workers  of  Magnetek,  Main  St.  Plant, 
and  the  former  workers  of  the  Main  St.  Plant 
that  were  temporarily  employed  at  the 
Universal  Drive  Plant  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  26, 1993,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington.  D.C.  this  9th  day  of 
February  1996. 

Russell  T.  Kile, 

Acting  Progmm  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Dof:.  96-4159  Filed  2-22-96:  8:45  ami 


[TA-W-31,704] 

Parker  &  Parsley  Petroleum  USA, 
Incorporated;  Midland,  Texas  and 
Operating  at  Various  Locations  in  ttte 
Following  States:  TA-W-31,704A 
Texas  (Except  Midland),  TA-W- 
31,704B  Pennsylvania,  TA-W-31,704O 
Wyoming,  TA-W-31,704C  North 
Dakota,  TA-W-31,704E  Oklahoma; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
February  2.  1996.  applicable  to  all 
workers  of  Parker  &  Parsley  Petroleum 
USA.  Incorporated  located  in  Midland. 
Texas.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  reque.st  of  the  Stale  AKenc7.  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  of  Parker  &  Parsley  Petroleum 
are  engaged  in  employment  related  to 
the  production  of  crude  oil  and  natural 
gas.  New  information  provided  by  the 
company  shows  that  worker  separations 
have  occurred  at  the  subject  firm's 
operations  at  other  locations  in  Texas, 
and  in  the  States  of  Pennsylvania,  North 
Dakota,  Wyoming  and  Oklahoma.  Based 
on  this  new  information,  the 
Department  is  amending  the 
certification  to  cover  workers  of  Parker 
S'  Parsley  Petroleum  USA,  Incorporated 
at  those  locations. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Parker  &  Parsley  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-31,704  is  hereby  issued  as 
follows: 

All  workers  of  Parker  &  Parsley 
Petroleum  USA,  Incorporated,  Midland. 
Texas  (TA-W-31,704);  and  operating  at 
various  locations  in  Texas,  except 
Midland  (TA-W-31.704A) 
Pennsylvania  (TA-W-31.704B);  North 
Dakota  (TA-W-31,704C);  Wyoming 
(TA-W-31,704D);  and  Oklahoma  (TA- 
W-31,704E)  who  became  totally  or 
partially  separated  from  employment  on 
or  after  June  30, 1994  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 


.Signed  at  Washington,  D(^  this  12th  day 
of  February.  1996, 
Russell  T.  Kile. 

Acting  Program  Manager,  Pnim-  and 
Reemployment  Ser\ires.  Off  ire  of  Tmdf 
Adjustment  Assistance. 
[PR  D<k;  96;-4151  Fileii  2-22-96.  8:45  ami 
BILUNC  CODE  4$IO-30-M 


[TA-W-31,8961 

Rivera  Manufacturing,  Pontotoc,  MS; 
Notice  of  Termirtation  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  ot  1974,  an  invostigalion  was 
initiated  on  February  12.  1996  in 
response  to  a  worker  petition  whi«  h  was 
filed  on  Febmary  12.  1996  on  bfh.ilf  of 
workers  at  Rivera  M.inufacturing. 
Pontotoc.  Mississippi, 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  detennination  ha.s     it  yet  been 
issued  (TA-VV-3 1.875)  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  und  the  investigation 
has  been  terminated. 

Signed  at  Washi.ngton,  DC  this  12th  day 
of  February,  1996. 

Russell  T.  Kile. 

Acting  Progmm  Manager.  Pr.lirynnd 
Rpempioywent  Services,  Officfcj  Trade 
Adjustment  Assistance. 

IFR  DiK..  «>6-4158  Filed  2-22-96:  8:45  ami 
BILLING  CODE  4S10-3a-M 


[NAFTA-00718] 

Paxport  Mills,  Incorporated,  Tacoma, 
WA;  Notice  of  Termination  of 
investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  10,1-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (.NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  USC  2273),  an  investigation  was 
initiated  on  December  8.  1995  in 
response  to  a  petition  filed  by  the 
company  on  behalf  of  workers  at 
Paxport  Mills.  Incorporated  located  in 
Tacoma,  Washington.  The  workers 
produced  red  cedar  fencing. 

In  a  letter  dated  February  2,  1996.  the 
petitioner  requested  that  the  petition  for 
NAFTA-TAA  be  withdrawn  because  the 
workers  had  already  been  certified 
under  the  timber  program  of  another 
government  program.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 
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Signed  at  Washington,  IX:.  this  13th  day  of 
FetHxiary  1996. 

RmwU  T.Kile,  I 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc  96-4157  Filed  2-22-96:  8:45  am] 

I  COM  4610-aO-M 


Employment  Standards  Administration 

Waga  and  Hour  Division;  IMinimum 
Wages  for  Federal  and  Federally 
Assistad  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Fart  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  is.sue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  publi< 
interest. 


UMI 


General  wage  determination 
decisions,  and  modiHcations  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Farts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  IV 

Michigan 

MW.S0047  (Feb.  23,  1996) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 
NYyS0O,J4  (Feh.  10. 1995) 


Volume  II 
None 
Volume  in 

Alabama 

AL950G34  (Feb.  10, 1995) 
Florida 

FL950009  (Feb.  10. 1995) 
Georgia 

GA950053  (Feb.  10. 1995) 

Volume  IV 

Michigan 
Mig50001  (Feb.  10. 1995) 
MI950005  (Feb.  10, 1995) 
MI9S0012  (Nov.  03. 1995) 
MI950030  (Feb.  10. 1995) 
MI950031  (Feb.  10, 1995) 
MI9S0062  (Dec.  15, 1995) 

Volume  V 
None 

Volume  VI 

Alaska 

AK9S0001  (Feb.  10. 1995) 

AK950002  (Feb.  10, 1995)  • 

California 

CA950032  (Feb.  10, 1995) 
Idaho 

ID950001  (Feb.  10, 1995) 

ID950002  (Feb.  10, 1995) 
Oregon 

OR950001  (Feb.  10, 1995) 

OR950004  (Feb.  10,  1995) 

OR950017  (Dec.  15,  1995) 
Washington 

WA9.50001  (Feb.  10, 1995) 

WA950002  (Feb.  10,  1995) 

WA950005  (Feb.  10,  1995) 

WA950007  (Feb.  10,  1995) 

WA950008  (Feb.  10,  1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  h-om:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 


may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  16th  day  of 
■  February  1996. 
Philip  J.  Gloss, 

Chief  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  96-3964  Filed  2-22-96;  8:45  ami 
BIUJNQ  CODE  4S1»-«7-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emptiasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189). 

Date  and  Time:  March  15, 1996;  8:30  am- 
5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  970,  Arlington,  VA 
22230. 

Type  o/ Meeting:  Closed. 

Contact  Person:  Gilbert  B.  Devey.  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities. 
Division  of  Bioengineering  and 
Environmental  Systems.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  t)elng 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  [>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  16, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-3987  Filed  2-22-96;  8:45  ami 

BILLING  CODE  7S66-01-M 


Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (#1173). 

Date  and  Time:  March  13. 14. 15. 1996; 
9:00  to  5:00  Wednesday  and  Thursday  and 
9:00  to  Noon  on  Friday. 

Place:  Room  1235.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Sue  Kemnitzer.  Executive 
Secretary,  Room  585,  NSF,  4201  Wilson 
Blvd.,  Arlington,  Va.  22230.  Phone  (703) 
306-1382. 

Minutes:  May  be  obtained  from  the  contact 
person  at  the  above  address. 

Purpose  of  Meeting:  To  advise  NSF  on 
policies  and  activities  of  the  Foundation  to 
encourage  full  participation  of  women, 
minorities,  and  persons  with  disabilities 
currently  underrepresented  in  scientific, 
engineering,  professional,  and  technical 
fields  and  to  advise  NSF  conceming 
implementation  of  the  provisions  of  'he 
Science  and  Engineering  Equal  Opportunities 
Act. 

Agenda:  To  discuss  national  policy  issues, 
including  the  importance  of  science  and 
engineering  to  the  national  interest;  overview 
of  the  areas  of  Social,  Behavioral,  and 
Economic  Sciences;  the  Computer  and 
Information  Science  and  Engineering:  and 
the  Education  and  Human  Resources;  and 
update  from  the  affirmative  action  task  force. 

Dated:  February  20, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
(FR  Doc.  96-4103  Filed  2-22-96;  8:45  am) 
aauNG  cooE  tsss-oi-m 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
March  7-9, 1996.  in  Conference  Room 
T-2B3,  11545  Rockville  Pike,  Rockville. 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Monday,  November  27. 
1995  (60  FR  58393). 

Thursday,  March  7, 1996 

8:30  A.M.-8:45  AM.:  Opening 
Hemarks  by  the  ACBS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 


the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  A.M.-W:00  A.M.:  Regulatory 
Guidance  Documents  Related  to  Digital 
Instrumentation  and  Control  Systems 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  Regulatory  Guides, 
Standard  Review  Plan  Sections,  and 
Branch  Technical  Positions  related  to 
digital  instrumentation  and  control 
systems. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

70.15  A.M.-11:45  A.M.:  Reactor 
Vessel  Annealing  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
Department  of  Energy  (DOE)  regarding 
the  details  of  the  DOE  pilot  projects  for 
annealing  reactor  vessels. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

11:45  A.M.-12:15  P.M.:  Adequacy  nf 
Individual  Plant  Examinations  llPFsl 
(Open)— The  Committee  will  continue 
its  discussion  with  representatives  of 
the  NRC  staff  regarding  the  IPE  review 
process  and  findings. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

1:15  P.M.-2:45  P.M.:  Applicability  of 
RELAP5/MOD3  Code  for  the  APSIHJ 
Design  (Open/Closed) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  its  consultants  regarding 
the  staff  program  to  evaluate  the 
applicability  of  the  REL.^P.^/MOD^ 
Code  to  perform  accident/transient 
analyses  of  the  AP600  design. 

A  portion  of  this  session  may  be 
closed  to  discuss  Westinghouse 
proprietary  information  applicable  to 
this  matter. 

2:45  P.M.-3:45  P.M..  Fire  Protection 
Issues  (Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  its  consultants  regarding  a  PRA 
model  associated  with  the  risk  of  fires 
during  a  self-induc:ed  station  hlackout 
and  scoping  analyses  to  evaluate  the 
effecliveness  of  degraded-fire  barriers  in 
mitigating  the  consequences  of  a  fully 
developed  fire. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate 

4:00  'P.M.-4:45  PM:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed)— The  Committee  will 
jiear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
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business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff. 

A  portion  of  this  session  may  be 
closed  to  discuss  the  qualification  of 
candidates  nominated  for  appointment 
to  the  ACRS,  organizational  and 
personnel  matters  that  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  this  Advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

'4:45  P.M.-7:00 P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting 
as  well  as  proposed  reports  on 
Resolution  of  Multiple  System 
Responses  Program  (MSRP)  issues,  and 
on  Conformance  of  Operating  Plants  to 
NRC  Safety  Goals. 

Friday,  March  8, 1996  i 

8:30  A.M.-S:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  A.M.-9:45  A.M.:  Probabilistic 
Risk  Assessment  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and  its 
consultants  regarding  the  PRA 
firamework  document,  its  relationship  to 
pilot  applications,  and  the  use  of  PRA 
in  the  regulatory  decision-making 
process. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

9:45  AM.-10:15  A.A4.:  Resolution  of 
Generic  Safety  Issue  78,  Monitoring  of  _ 
Fatigue  Tmnsient  Limits  for  the  Reactor 
Coolant  System  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  measures  taken 
to  correct  an  error  in  the  PRAISE  Code, 
which  was  used  to  verify  the  results  of 
a  parametric  study  on  risk  associated 
with  fatigue  failure  of  primary  coolant 
pressure  boundary  components. 

10:30  A.M.-ll  .00  A.M. :  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 

1 1 .00  AM.-l  1 :15  A.M.:  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  ref»nt 
ACRS  reports.  These  responses  are 


expected  to  be  received  from  the  EDO 
before  the  meeting. 

1 1.  J5  A.M.-12:15  P.M.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting 
as  well  as  proposed  report  on 
Resolution  of  the  Multiple  System 
Responses  Program  (MSRP)  issues,  and 
on  Conformance  of  Operating  Plants  to 
NRC  Safety  Goals. 

1:15  P.M.-? .00  P.M.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting  as  well  as  the 
proposed  reports  on  other  matters  noted 
above. 

Saturday,  March  9, 1996 

8:30  A.M.-12:00  Noon:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting  as  well  as  the 
proposed  reports  on  other  matters  noted 
abcye. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  27,  1995  (60  FR  49925).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  memh)ers  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  he  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Public  Law  92-463, 1  have  determined 
that  it  is  necessary  to  close  portions  of 
this  meeting  noted  above  to  discuss 
matters  that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 


552b(c)(2),  to  discuss  Westinghouse 
proprietary  information  per  5  U.S.C. 
552b(c)(4),  and  to  discuss  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed;  whether  the  meeting 
has  been  cancelled  or  rescheduled;  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  A.M.  and  4:15  P.M.  EST. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  noW 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  February  16, 1996. 
John  C  Hoyle, 

Acting  Advisory  Committee  Management 
Officer. 

IFR  Doc.  96-4058  Filed  2-22-96;  8:45  am) 
BILUNG  CODE  75M-01-P 


RAILROAD  RETIREMENT  BOARD   . 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
siunmaries  of  proposed  data  collections 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  perfoi-mance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
CoUection 

Financial  Disclosure  Statement:  0MB 
3220-0127 

Under  Section  10  of  the  Railroad 
Retirement  Act  and  Section  2(d)  of  the 
Railroad  Unemployment  Insurance  Act, 
the  RRB  may  recover  overpayments  of 


annuities,  pensions,  death  beneHts, 
unemployment  benefits,  and  sickness 
benefits  that  were  made  erroneously.  An 
overpayment  may  be  waived  if  the 
beneficiary  was  not  at  fault  in  causing 
the  overpayment  and  recovery  would 
cause  financial  hardship.  The 
regulations  for  the  recovery  and  waiver 
of  erroneous  payments  are  contained  in 
20  CFR  parts  255  and  340. 

The  RRB  utilizes  Form  G-423. 
Financial  Disclosure  Statement,  to 
obtain  information  about  the  overpaid 
beneficiary's  income,  debts,  and 
expenses  if  that  person  indicates  that 
(s)he  cannot  make  restitution  for  the 
overpayment.  The  information  is  used 
to  determine  if  the  overpayment  should 
be  waived  as  wholly  or  partially 
uncollectible.  If  waiver  is  denied,  the 
information  is  used  to  determine  the 
size  and  frequency  of  installment 
payments.  The  beneficiary  is  made 
aware  of  the  overpayment  by  letter  and 
is  offered  a  variety  of  methods  for 
recovery.  One  response  is  requested  of 
each  respondent.  Completion  is 
voluntary. 

The  RRB  proposes  to  revise  Form  G- 
423  to  include  a  request  for  information 
which  would  identify  tangible  and 
intangible  property  previously  held  by 
the  beneficiary  whose  ownership  was 
transferred  to  other  parties  in  the  last 
two  years.  Minor  editorial  changes  are 
also  being  proposed  to  the  Paperwork 
Reduction/Privacy  Act  notices  utilized 
with  Form  G-423. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 
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Form 
No.(s) 

Annual 

re- 
sponses 

Time 
(min) 

Burden 
(hrs) 

G-423  ... 

2,100 

85 

2,975 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Cleamnce  Officer. 

(FR  Doc.  96-4108  Filed  2-22-96;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relesae  Na  35-26472] 

Filings  Under  the  Public  Utility  Holding 
Compony  Act  of  1935,  as  Amended 
("Acf) 

February  16, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  11, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  theaddress(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
•  who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  said  date,  the 
application(s)  and/or  declaralion(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Cinergy  Corp.  (70-8521) 

Cinergy  Corp.,  a  registered  holding 
company  ("Cinergy' ),  139  East  Fourth 
Street.  Cincinnati.  Ohio  43202,  has  filed 
a  post-effective  amendment  to  its 
declaration  previously  filed  under 
sections  6(a),  7,  32  and  33  of  the  Act  and 
rule  53  thereunder. 

By  order  dated  Ianuaryn.1995 
(HCARNo.  26215)  ("January  1M95 
Order"),  the  Commission  authorized 
Cinergy  to  issue  and  sell  from  time  to 
time  through  lanuary  31,  1997,  in  an 
aggregate  principal  amount  at  any  one 
time  outstanding  not  to  exceed  $375 
million  ("Aggregate  Debt  Limitation"), 
and  within  certain  parameters  set  out  in 
the  Commission's  order  and  Cinergy "s 
declaration  as  amended,  (1)  unsecured 
short-term  promissory  notes  to  banks 
and  other  financial  institutions,  (2) 
commercial  paper  to  commercial  paper 
dealers  and  financial  institutions,  and 


(3)  unsecured  demand  promissory  notes 
to  banks  evidencing  Cinergy's 
reimbursement  obligation  in  respect  of 
letters  of  credit  issued  by  such  blanks  on 
Cinergy's  behalf  (such  bank  borrowings, 
commercial  paper  sales  and  letter  of 
credit  transactions  being  collectively 
referred  to  as  "Short-Term  Financings"). 

By  order  dated  September  21,  1995 
(HCAR  No.  26376)  ("September  1995 
Order"),  the  Commission  also 
authorized  Cinergy  and  Investments  to 
invest  the  proceeds  of  the  Short-Term 
Financings  in  certain  special  purpose 
subsidiaries  ("Intermediate 
Subsidiaries").  Under  the  terms  of  that 
order,  the  Intermediate  Subsidiaries 
were  authorized  exclusively  to  acquire 
and  hold,  directly  or  indirectly, 
securities  of.  and/or  provide  services  to, 
exempt  wholesale  generators  ("EWGs") 
and  foreign  utility  companies 
("FUCOs").  The  September  1995  Order 
also  provided  that  the  aggregate 
outstanding  principal  amount  of  such 
investments  would  not  at  any  time 
exceed  $115  millior\(the  "Investment 
Limitation").  The  September  1995  Order 
further  provided  that  any  such 
investment  would  be  made  only  if 
Cinergy's  "aggregate  investment"  in  all 
EWGs,  FUCOs  and  Intermediate 
Subsidiaries,  after  giving  effect  to  such 
investment,  would  not  exceed  50%  of 
Cinergy's  "consolidated  retained 
earnings,"  as  each  are  defined  in  rule 
53(a)  under  the  Act  ("50%  Limit"). 

"The  Commission  issued  a  notice  on 
February  1,  1996  (HCAK  No  26467)  of 
a  post-effective  amendment 
("Amendment")  to  the  appiication- 
derlaration  approved  in  thp  .Seplember 
1995  Order.  In  that  amendment.  Cin.'rg) 
and  Investments  seek,  amon^  other 
things  to  amend  th«!  Investment 
Limitation  and  ni.ike  in vestmf^nts  in 
Intermediate  Siibsidiuries  subie«;t  only 
to  the  50%  Limit. 

Cinergy  now  nHjuests  a  supplement'ii 
order  limited  to  niodifyinn  the  I.Tnuar. 
19'»5  Order  in  the  following  resp^Mts 
First.  Cinergy  proposes  that  the 
expiration  date  ot  the  niithonzation 
period  be  e.xtended  Ironi  lanuary  .n 
1997  to  f3e<.eml)er  31.  1P91  Setond. 
Cinergy  requests  authority  to  en^.^ge  in 
Short-term  Financing  Transactions  in 
an  aggregate  principal  nmoii'it  at  an\ 
time  outstanding  not  to  excot-d  $1 
billion. 

Third,  Cinergy  requests  authority  to 
apply  proceeds  of  Short-Term  Financing 
Transactions,  up  to  the  full  amount  of 
the  proposed  increased  Aggregate  Debt 
Limitation  noted  above,  to  make  dire<:t 
and  indire<:t  investments  in  EWGs  and 
FUCOs  as  well  as  in  Intermediate 
Subsidiaries.  Any  such  investment 
would  be  subject  to  the  50%  Limit. 


UMI 
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MCN  CMpwrMiM  (79-t731) 

MCN  Corporation  ("MCN"),  located  at 
500  Qiswold  Street,  Detroit  Michigan 
48226.  a  Michigan  public  utility  holding 
company  exempt  under  section  3(aKl) 
pursuant  to  rule  2  from  all  provisions  of 
the  Act  except  section  9(aK2).  has  filed 
an  application  under  sections  9{a)(2] 
and  10  of  the  Act. 

MCN  ourently  owns  all  of  the  issued 
and  outstanding  common  stock  of  two 
public  utiUty  companies  as  defined  in 
the  Act:  Michigan  Consolidated  Gas 
Company  ("MichCon")  and  Gtijcens  Gas 
Fuel  Company  ("Citizens"),  both  of 
which  are  organized  and  operate 
virtually  exclusively  in  the  state  of 
Michigan.  1  MichCon  is  subject  to 
regulation  by  the  Michigan  Public 
Service  Commission  ("Michigan'  PSC") 
with  regard  to  rates  and  other  corporate 
matters  and  Qtizens  is  subject  to 
regulation  by  the  City  of  Adrian. 
Michigan  with  respect  to  rates  and  by 
the  Michigan  PSC  with  regard  to  other 
corporate  matters.' 

MCN  requests  authorization  to 
acquire  a  1%  general  partnership 
interest  and  a  46.5%  limited  partnership 
interest  in  Southern  Missouri  Gas 
Company,  LP.  ("SMGC"),  a  Missouri 
Umited  partnerahip  (the  "Partnership") 
which  will  construct,  own  and  op)erate 
a  gas  pipeline  and  distribution  system 
(the  "System")  in  southern  Missouri.^ 


<  MicbCon  is  engaged  in  the  distribution, 
transmission  and  storage  of  natural  gas  to 
approximately  1.1  million  customers  in  Michigan 
and  Citizens  provides  natural  gas  distribution 
services  to  the  City  of  Adrian,  Michigan.  MichCon 
and  Citizens  provide  retail  gas  distribution  services 
primarily  toTesidential  and  small  volume 
commercial  customers  and  transportation  services 
to  large  volume  commercial  and  industrial 
customers.  MichCon  also  provides  intrastate 
transportation  services  to  other  gas  utilities,  gas 
marketers  and  producers. 

'MCN  states  that  formal  approval  by  the 
Michigan  PSC  of  the  proposed  acquisition 
described  below  is  not  required  under  Michigan 
law  but  notes  that  the  staff  of  the  Michigan  PSC  has 
staled  in  a  letter  that  it  does  not  object  to  the 
acquisition. 

'The  System  is  currently  under  construction  and 
owned  by  Tartan  Energy  Company  of  Missouri. 
L.C,  a  Missouri  limited  liability  company  ("TEC"). 
which  holds  fifteen  local  franchises  for  providing 
natural  gas  service  issued  by  the  Missouri  Public 
Service  Conunission  ("MPSC").  These  licenses  were 
origijially  held  by  TEC's  predecessor.  Tartan  Energy 
Company,  L.C.  ('Tartan's  Predecessor  Company") 
which  w&s  merged  with  and  into  TEC  in  accordance 
with  an  order  of  the  MPSC  dated  September  29, 
1995.  Prior  to  the  merger.  Tartan's  Ptedecessor 
Company  obtained  an  order  (the  "MPSC  April 
Order")  from  the  MPSC  authorizing  an  initial  S39 
million  of  expenditures  to  develop  the  System  to 
serve  approximately  9,000  customers  in  ten  of  the 
bmnchised  communities.  Construction  of  the 
System  to  seven  of  the  communities  ("Phase  One 
Construction")  began  in  March  1995  and  is 
expected  to  cost  S35  million.  The  MPSC  also  issued 
an  order  dated  September  13, 1995  (the  "MPSC 
September  Order")  authorizing  expansion  of  the 
System  to  larve  the  five  additional  franchised 


MCN  States  that  it  will  make  a  capital 
contribution  of  up  to  $10,6  million*  in 
return  for  its  acquisition  of  a  47.5% 
aggregate  interest  in  SMGC  (the 
"Acquisition").  MCN  will  also  provide 
credit  support  to  the  Partnership  during 
construction  of  the  System.*  The 


communities.  Construction  of  the  System  for  these 
five  communities  and  one  of  the  original  ten 
communities  ("Phase  Two  Construction")  is 
scheduled  to  begin  in  the  spring  of  1996  and  is 
expected  to  cost  $8  million.  MCN  states  that  it  is 
unable  to  predict  when  construction  of  the  System 
for  the  final  two  franchised  communities  ("Phase 
Three  Construction")  will  begin  since  it  is 
contingent  on  planned  highway  construction  which 
will  be  undertaken  by  unafTiliated  third  parties  in 
the  area  where  the  Partnership  intends  to  build  the 
System  for  these  two  communities.  Applicant  states 
that,  while  the  Partnership  intends  to  construct  the 
full  System,  it  is  possible  that  the  highway 
construction  may  make  it  uneconomical  to 
complete  construction  to  the  final  two 
communities.  Applicant  currently  estimates  that  the 
Phase  Three  Construction  would  cost  $3  million, 
and,  in  any  event,  would  not  exceed  $10  million. 

The  MPSC  April  Order  authorizes  a  maximum  of 
$24  million  in  debt  financing  (plus  interest  during 
construction),  with  the  financing  being  reixiurse  to 
the  System  only.  It  also  requires  that  at  least  $15 
million  of  construction  funding  be  in  the  form  of 
equity  contributions  from  the  project  partners.  The 
order  calls  for  at  least  an  initial  $8  million  equity 
contribution  by  the  project  partners,  followed  by 
expenditure  of  up  to  $24  million  in  debt  financing 
and  at  least  $7  million  in  equity  funding.  It  also 
specifies  that  the  System  must  maintain  a  40% 
equity  ratio.  Applicant  states  that  MCN  and  Torch 
will  equalize  their  equity  contributions  to  the 
Partnership  to  $8  million  each  in  apportioning 
equity  by  the  end  of  1996.  The  MPSC  September 
Order  permits  additional  debt  financing  for  the 
additional  construction,  and,  like  the  MPSC  April 
Order,  requires  that  the  System  maintain  a  40% 
equity  ratio.  The  additional  equity  necessary  to 
complete  the  Phase  Two  Construction  while 
maintaining  a  40%  equity  ratio  is  estimated  to  be 
$1.2  million  and  will  be  contributed  equally  by 
MCN  and  Torch.  Applicant  estimates  that  an 
additional  equity  contribution  of  between  $600,000 
and  $2  million  from  each  of  MCN  and  Torch  would 
be  required  to  complete  the  Phase  Three 
Construction  while  maintaining  a  40%  equity  ratio. 

Applicant  stales  that  ownership  of  the  System 
and  its  assets,  along  with  the  franchises  held  by 
TEC,  will  be  transferred  from  TEC  to  the 
Partnership  prior  to  consummation  of  the  proposed 
acquisition  described  herein  and  that,  upon  such 
transfer,  the  terms  of  the  MPSC  April  Order  will  be 
applicable  to  the  Partnership.  Ultimately,  through  a 
series  of  transactions  involving  the  creation  and 
dissolution  of  Tartan  limited  Partnership  of 
Missouri  as  an  "Interim  Entity,"  TEC  will  be 
merged  with  and  into  the  Partnership,  leaving  the 
Partnership  as  the  surviving  entity,  and  the 
franchises  currently  held  by  TEC  will  be  transferred 
to  Tartan. 

■•  MCN  slates  that  the  funds  for  its  capital 
contribution  will  come  from  funds  allocated  to 
MCN's  capital  expenditure  program  for  the 
appropriate  fiscal  year. 

'^Specifically,  in  order  to  facilitate  the  initial  debt 
financing  of  the  Partnership.  MCN  has  agreed  to 
cause  the  Partnership  to  maintain  a  positive  net 
worth  and  has  agreed  to  provide  the  Partnership 
with  funds  (either  as  equity  or  a  loan)  if  the 
Partnership  is  unable  to  make  timely  payments 
under  its  credit  facility.  MCN  stales  that  it  does  not 
expect  that  any  payments  will  be  required  under 
this  credit  support  arrangement,  but  notes  that 
Torch  has  agreed  to  contribute  to  MCN  50%  of  any 
payments  made  by  MCN  thereunder. 


remaining  interests  in  ^AX!  will  be 
owned  by  Tartan  Management  Company 
of  Missouri,  LC.  or  its  successors 
("Tartan")  which  will  acquire  a  1% 
general  partnership  interest  and  a  4% 
limited  partnership  interest,  and  Torch 
Energy  Marketing,  Inc.,  a  Delaware 
corporation,  ("Torch"),  or  its  successors, 
which  will  acquire  a  47.5%  limited 
partnership  interest.  MCN  states  that 
Tartan  will  make  a  capital  contribution 
of  15  natural  gas  service  franchises  held 
in  its  name  B  and  Torch  will  make  a 
capital  contribution  of  up  to  $10.6 
million  in  retiuTi  for  their  aggregate 
52.5%  in  interests.' 

Upon  consiunmation  of  the 
Acquisition,  SMGC  will  be  a  public 
utility  subsidiary  of  MCN  organized  and 
operating  exclusively  in  Missouri  and 
subject  to  regulation  by  the  Missouri 
Public  Service  Commission  with  regard 
to  rates  and  other  corporate  matters. 
MCN  anticipates  that,  when  fully 
developed  and  providing  service  to  all 
15  franchised  communities,  the  SMGC 
System  will  have  over  300  miles  of 
trunk  pipeline  and  distribution  piping 
serving  over  10,000  customers  in 
Missouri. 

The  Southern  Company  (70-8789) 

The  Southern  Company  ("Southern"), 
270  Peachtree  Street,  N.W.,  Atlanta, 
Georgia  30303,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7,  32  and  33  of  the  Act  and 
rules  42.  53  and  54  thereunder. 

Southern  proposes  to  issue  and  sell 
short-term  and  term-loan  notes 
("Notes")  and  commercial  paper  from 
time  to  time  prior  to  April  1.  2001,  in 
an  aggregate  principal  amount  at  any 
time  outstanding  not  to  exceed  $2 
billion.^ 


■See  footnote  3,  above. 

'  The  terms  of  a  partnership  agreement  among 
MCN,  Tartan  and  Torch  will  provide  thai  the 
limited  partners  will  take  no  part  in  the 
management  or  control  of  SMGC's  business  and  the 
general  partners  will  have  exclusive  management 
and  control  of  the  business  of  the  Partnership  in 
accordance  with  the  provisions  of  the  Missouri 
Uniform  Limited  Partnership  Act.  Tartan  will  serve 
'as  operator  of  the  SMGC  System  in  accordance  with 
the  terms  and  conditions  set  forth  in  a  construction 
and  management  agreement.  Tartan  has  filed  a 
Form  U-3A-2  with  the  '!^ommission  to  claim  an 
exemption  under  section  3(a)(1)  from  all  provisions 
of  the  Act  except  section  9(a)(2).  Torch  has 
submitted  a  no-action  letter  request  to  the  Division 
of  Investment  Management  asking  the  Division  to 
stale  that  it  will  not  recommend  enforcement  action 
under  the  Act  upon  Torch's  acquisition  of  a  47.5% 
limiled  partner  interest  in  the  SMGC  Partnership. 

■Southern  is  currently  authorized  to  issue  and 
sell  Notes  and  commercial  paper  in  an  aggregate 
principal  amount  at  any  one  lime  outstanding  of  up 
to  $1  billion,  from  time  to  lime  prior  to  April  1, 
2000.  Holding  Co,  Act  Release  Nos.  26004  (Mar.  15, 
1994]  and  26346  (Aug.  1,  1995).  These  orders  would 
be  superceded  by  the  authorization  requested  in 
this  proceeding. 


Borrowings  would  be  made  from  one 
or  more  banks  or  other  lending 
institutions  and  would  be  evidenced  by 
Notes,  dated  as  of  the  date  of  borrowing 
(or,  in  the  case  of  a  grid  Note,  as  of  the 
date  of  the  initial  borrowing),  that 
would  mature  not  more  than  seven 
years  from  the  date  of  issue.  The  interest 
rate  would  be  at  the  lender's  prevailing 
rate  offered  to  corporate  borrowers  of 
similar  quality,  which  would  not  exceed 
the  prime  rate;  the  London  Interbank 
Offered  Rate  plus  up  to  y*  of  1%;  the 
lender's  certificate  of  deposit  rate  plus 
up  to  1%;  or  a  rate,  not  in  excess  of  the 
prime  rate,  established  by  bids  obtained 
from  lenders.  Southern  may  pay 
commitment  fees  not  exceeding  V2  of 
1%  bf  the  unused  portion  of  a  lender's 
commitment,  and  may  be  required  to 
maintain  compensating  balances  with 
some  lenders  in  lieu  of  fees.  Notes  may 
not  be  prepayable,  or  may  be  prepayable 
with  payment  of  premiums  not  in 
excess  of  the  stated  interest  rate  on  the 
Note, 

Commercial  paper  would  be  sold 
directly  by  Southern  to  or  through 
dealers,  and  would  be  issued  in  the 
form  of  promissory  notes  having  varying 
maturities  not  in  excess  of  nine  months. 
Commercial  paper  would  not  be 
prepayable  prior  to  maturity.  The 
discount  or  interest  rate  per  annum  on 
commercial  paper  would  not  be  in 
excess  of  the  rate  per  annum  prevailing 
at  the  date  of  issuance  for  commercial 
paper  of  comparable  quality  and 
maturity  sold  by  issuers  to  commercial 
paper  dealers.  Southern  may  pay  a 
commission  not  in  excess  of  Va  of  1% 
to  dealers  selling  the  commercial  paper 
as  principal.  Dealers  may  reoffer 
commercial  paper  at  a  discount  rate  of 
up  to  */b  of  1%  per  annum  less  than  the 
prevailing  discount  rate  to  the  issuer  (or 
an  equivalent  rate  if  sold  on  an  interest- 
bearing  basis). 

The  net  proceeds  of  the  issuance  of 
Notes  and  commercial  paper  would  be 
used  by  Southern  (a)  to  invest  in 
subsidiaries  in  accordance  with 
authorizations  obtained  in  separate 
proceedings  and/or  in  accordance  with 
applicable  exemptions,  and  (b)  to  make 
additional  investments,  directly  or 
indirectly,  in  one  or  more  exempt 
wholesale  generators  ("EWGs")  and 
foreign  utility  companies  ("FUCOs"),  as 
defined  in  sections  32  and  33  of  the  Act; 
provided  that  the  sum  of  (i)  the 
outstanding  amount  of  proceeds  of  the 
sale  of  Notes  and/or  commercial  paper 
at  any  time  invested  by  Southern  in 
EWGs  and  FUCOs,  (ii)  the  net  proceeds 
of  sales  of  new  common  stock  used  for 
the  purpose  of  making  such 


investments,^  and  (iii)  the  principal 
amount  of  any  securities  of  any  EWGs 
or  FUCOs  in  respect  of  which  Southern 
has  provided  a  guarantee,'"  when  added 
to  Southern's  "aggregate  investment"  (as 
deflned  in  rule  53)  in  all  EWGs  and 
FUCOs.  shall  not  exceed,  at  any  point  in 
time.  50%  of  Southern's  "consolidated 
retained  earnings"  (as  defined  in  rule 
53). '1  Southern  states  that  the  proposed 
increase  in  the  amount  of  borrowings 
and  commercial  paper  is  required 
primarily  to  enable  it  to  fund  possible 
future  investments  in  EWGs  and 
FUCOs.  subject  to  the  above  limitation 
as  it  may  be  modified. 

Georgia  Power  Company  (70-8795) 

Georgia  Power  Company  ("Georgia"), 
•333  Piedmont  Avenue,  N.E..  Atlanta. 
Georgia  30308,  an  electric  utility 
subsidiary  company  of  The  Southern 
Company,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7  and  12(d)  of  the  Act  and 
rules  42,  44,  and  54.  thereunder. 

Georgia  proi}oses  to  issue  and  sell 
from  time-to-time,  prior  to  January  1, 
2003,  short-term  and/or  term-loan  notes 
to  lenders,  commercial  paper  to  or 
through  dealers  and/or  issue  non- 
negotiable  promissory  notes  to  public 
entities  for  their  revenue  anticipation 
notes  in  an  aggregate  principal  amount 
at  any  one  time  outstanding  of  up  to 
$1.7  billion. 

Georgia  states  that  any  proposed 
borrowings  may  be.  and  any  such 
borrowings  in  excess  of  its  charter  limits 
on  short-term  unsecured  debt  would  be, 
secured  by  a  subordinated  lien  on 
certain  assets  of  Georgia,  In  no 
circumstances  will  Georgia  have 
unsecured  borrowings  outstanding  at 
any  one  time  that  exceed  applicable 
charter  limitations. 

Georgia  proposes  to  borrow  from 
certain  banks  or  other  lending 
institutions.  The  institutional 
borrowings  will  be  evidenced  by  notes 
to  be  dated  as  of  the  date  of  such 
borrowings  and  to  mature  in  not  more 
than  seven  years  after  the  date  of  issue, 
or  by  "grid"  notes  evidencing  all 
outstanding  borrowings  from  each 
lender  to  be  dated  as  of  the  date  of  the 
initial  borrowing  and  to  mature  not 
more  than  seven  years  after  the  date  of 
issue.  Georgia  proposes  that  any  note 


'These  sales  of  common  slock  are  authorized  in 
Holding  Co.  Act  Release  Nos.  26349  (Aug.  3. 1995) 
and  26347  (Aug.  2. 1995). 

">These  guarantees  are  authori'^Kl  in  Holding  Co. 
Act  Release  No.  26468  (Feb.  2, 1996). 

<>  Southern  has  requested  authorization  in  File 
No.  70-8725  to  increase  this  limitation  to  100%  of 
its  consolidated  retained  earnings.  If  granted,  this 
increased  limitation  would  apply  to  the  financing 
authorization  in  this  proceeding. 


evidencing  such  borrowings  may  not  be 
repayable,  or  that  it  may  be  prepaid 
with  payment  of  a  premium  that  is  not 
in  excess  of  the  stated  interest  rate  on 
the  borrowing  to  be  prepaid,  which 
premium  in  the  case  of  a  note  having  a 
maturity  of  more  than  one  year  may 
thereafter  decline  to  the  date  of  the 
note's  final  maturity. 

Borrowings  will  be  at  the  lender's 
prevailiUg  rate  offered  to  corporate 
borrowers  of  similar  quality.  Such  rates 
will  not  exceed  the  prime  rate  or:  (1) 
LIBOR  plus  up  to  y*  of  1%;  (2)  the 
lender's  certificate  of  deposit  rate  plus 
up  to  1%;  or  (3)  a  rate  not  to  exceed  the 
prime  rate  to  be  established  by  bids 
obtained  from  the  lenders  prior  to  a 
proposed  borrowing.  However,  with 
respect  to  borrowings  with  a  maturity  in 
excess  of  one  year,  the  rate  will  not 
exceed  the  yield  for  a  comparable 
maturity  Treasury  note  plus  1%. 
Compensation  for  the  credit  facilities 
may  be  provided  by  fees  of  up  to  Vz  of 
1  %  per  annum  of  the  amount  of  the 
facility.  Compensating  balances  may  be  • 
used  in  lieu  of  fees  to  compensate 
certain  of  the  lenders. 

Georgia  also  may  effect  short-term 
borrowings  in  connection  with  the 
financing  of  certain  pollution  control 
facilities  through  the  issuance  by  public 
entities  of  their  revenue  bond 
anticipation  notes.  Under  an  agreement 
with  each  such  public  entity,  the  entity 
would  effectively  loan  to  Georgia  the 
proceeds  of  the  sale  of  such  revenue 
bond  anticipation  notes,  having  a 
maturity  of  not  more  than  one  year  after 
date  of  issue,  and  Georgia  may  issue  its 
non-negotiable  promissory  note 
therefor.  Such  note  would  provide  for 
payments  to  be  made  at  times  and  in 
amounts  which  shall  correspond  to  the 
payments  with  respect  to  the  principal 
of,  premium,  if  any,  and  interest,  which 
shall  not  exceed  the  prime  rate,  on  such 
revenue  bond  anticipation  notes, 
whenever  and  in  whatever  manner  (he 
same  shall  become  due,  whether  at 
stated  maturity,  upon  redemption  or 
declaration  or  otherwise.  Georgia 
requests  that  the  Commission  reserve 
jurisdiction  over  short-term  borrowings 
for  this  purpose,  pending  completion  of 
the  record. 

Georgia  also  proposes  to  issue  and  sell 
commercial  papyer  to  or  through  dealers 
from  time-to-time  prior  to  January  1, 
2003.  Such  commercial  paper  will  be  in 
the  form  of  promissory  notes  with 
varying  maturities  not  to  exceed  nine 
months.  The  commercial  paper  notes 
will  be  issued  in  denominations  of  not 
less  than  $100,000  and  will  not  by  their 
terms  be  prepayable  prior  to  maturity. 

Pursuant  to  prior  Commission  orders 
dated  March  31,  1992.  November  30. 
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1993.  F*niary  16. 1994  and  August  2, 
1995  (HCAR  Nos.  25507,  25932.  25989. 
and  26348.  respectively),  Georgia  may 
effect  short-term  borrowings  through 
April  1, 1996  ("Frior  Authority"). 
Georgia  proposes  that  the  authorization 
sought  in  this  matter  %vould  supersede 
and  replace,  with  respect  to  Georgia,  the 
Prior  Authority  effective  immediately 
upon  the  date  of  the  Commission's 
order. 

The  proceeds  from  the  proposed 
borrowings  vdll  be  used  by  Georgia  for 
woriung  capital  purposes,  including  the 
financing  in  part  of  its  construction 
program.  None  of  the  proceeds  from  any 
borrowing  or  from  the  sale  of  any  of  the 
notes  will  be  used  by  Georgia,  directly 
or  indirectly,  for  the  acquisition  of  any 
interest  in  an  "exempt  wholesale 
generator"  or  a  "foreign  utility 
company",  as  those  terms  are  defined  in 
sections  32  and  33  of  the  Act, 
respectively. 

MiarissipiH  Power  Company  (70-8797) 

Mississippi  Power  Company 
("Mississippi"),  2992  West  Beach. 
Gulfjport,  Mississippi  39501,  an  electric 
utility  wholly  owned  subsidiary 
company  of  The  Southern  Company,  a 
registered  holding  company,  has  filed  a 
declaraticHi  under  sections  6(a),  7  and 
12(d)  of  the  Act  and  rules  42.  44,  and 
54  tberetmder. 

Mississippi  proposes  to  issue  and  sell 
from  time-to-time,  prior  to  January  1, 
2003,  short-term  and/or  term-loan  notes 
to  lenders,  commercial  paper  to  or 
through  dealers  and/or  issue  non- 
negotiable  promissory  notes  to  public 
entities  for  their  revenue  anticipation 
notes  in  an  aggregate  principal  amount 
at  any  one  time  outstanding  of  up  to 
$350  million. 

Mississippi  states  that,  any  proposed 
b(MTowings  may  be,  and  any  such 
borrowings  in  excess  of  its  charter  limits 
on  short-terra  unsecured  debt  would  be, 
secured  by  a  subordinated  lien  on 
certain  assets  of  Mississippi.  In  no 
circumstances  will  Mississippi  have 
unsecured  borrowings  outstanding  at 
any  one  time  that  exceed  applicable 
charter  limitations. 

Mississippi  proposes  to  borrow  from 
certain  banks  or  other  lending 
institutions.  The  institutional 
borrowings  will  be  evidenced  by  notes 
to  be  dated  as  of  the  date  of  such 
borrowings  and  to  mature  in  not  mme 
than  seven  years  after  the  date  of  issue, 
or  by  "grid"  notes  evidencing  all 
outstanding  borrowings  from  each 
lender  to  be  dated  as  of  the  date  of  the 
initial  borrowing  and  to  mature  not 
more  than  seven  years  after  the  date  of 
issue.  Mississippi  proposes  that  any 
note  evidencing  such  borrowings  may 


not  be  prepayable,  or  that  it  may  be 
prepaid  with  payment  of  a  premium 
that  is  not  in  excess  of  the  stated  interest 
rate  on  the  borrowing  to  be  prepaid, 
which  premium  in  the  case  of  a  note 
having  a  maturity  of  more  than  one  year 
may  thereafter  decline  to  the  date  of  the 
note's  final  maturity. 

Borrowings  will  be  at  the  lender's 
prevailing  rate  offered  to  corporate 
borrowers  of  similar  quality.  Such  rates 
will  not  exceed  the  prime  rate  or:  (1) 
LIBOR  plus  up  to  3/4  of  1%;  (2)  the 
lender's  certificate  of  deposit  rate  plus 
up  to  1%;  or  (3)  a  rate  not  to  exceed  the 
prime  rate  to  be  established  by  bids 
obtained  from  the  lenders  prior  to  a 
proposed  borrowing.  However,  with 
respect  to  borrowings  with  a  maturity  in 
excess  of  one  year,  the  rate  will  not 
exceed  the  yield  for  a  comparable 
maturity  Treasury  note  plus  1%. 
Compensation  for  the  credit  facilities 
may  be  provided  by  fees  of  up  to  ^/z  of 
1%  per  annum  of  the  amount  of  the 
facility.  Compensating  balances  may  be 
used  in  lieu  of  fees  to  compensate 
certain  of  the  lenders. 

Mississippi  also  may  effect  short-term 
borrowings  in  coimection  with  the 
financing  of  certain  pollution  control 
facilities  through  the  issuance  by  public 
entities  of  their  revenue  bond 
anticipation  notes.  Under  an  agreement 
with  each  public  entity,  the  entity 
would  effectively  loan  to  Mississippi 
the  proceeds  of  the  sale  of  the  revenue 
bond  anticipation  notes,  having  a 
maturity  of  not  more  than  one  year  after 
date  of  issue,  and  Mississippi  may  issue 
its  non-negotiable  promissory  note 
therefor.  TTie  note  would  provide  for 
payments  to  be  made  at  times  and  in 
amounts  which  shall  correspond  to  the 
payments  with  respect  to  the  principal 
of,  premium,  if  any,  and  interest,  which 
shall  not  exceed  the  prime  rate,  on  such 
revenue  bond  anticipation  notes, 
whenever  and  in  whatever  manner  the 
same  shall  become  due,  whether  at 
stated  maturity,  upon  redemption  or 
declaration  or  otherwise.  Mississippi 
requests  that  the  Commission  reserve 
jurisdiction  over  short-term  borrowings 
for  this  purpose,  pending  completion  of 
the  record. 

Mississippi  also  proposes  to  issue  and 
sell  commercial  paper  to  or  through 
dealers  from  time-to-time  prior  to 
January  1,  2003.  Such  commercial  paper 
will  be  in  the  form  of  promissory  notes 
with  varying  maturities  not  to  exceed 
nine  months.  The  commercial  paper 
notes  will  be  issued  in  denominations  of 
not  less  than  $50,000  and  will  not  by 
their  terms  be  prepayable  prior  to 
maturity. 

Pursuant  to  prior  Commission  orders 
dated  March  31, 1992,  November  30, 


1993,  February  16, 1994  and  August  2, 
1995  (HCAR  Nos.  25507,  25932,  25989, 
and  26348,  respectively),  Mississippi 
may  effect  short-term  borrowings 
through  April  1, 1996  ("Prior 
Authority").  Mississippi  proposes  that 
the  authorization  sought  in  this  matter 
would  supersede  and  replace,  with 
respect  to  Mississippi,  the  Prior 
Authority  effective  immediately  upon 
the  date  of  the  Commission's  order. 
The  proceeds  from  the  proposed 
borrowings  will  be  used  by  Mississippi 
for  working  capital  purposes,  including 
the  financing  in  part  of  its  construction 
program.  None  of  the  proceeds  from  any 
borrowing  or  frxim  the  sale  of  any  of  the 
notes  will  be  used  by  Mississippi, 
directly  or  indirectly,  for  the  acquisition 
of  any  interest  in  an  "exempt  wholesale 
generator"  or  a  "foreign  utility 
company,"  as  those  terms  are  defined  in 
sections  32  and  33  of  the  Act, 
respectively. 

Savannah  Electric  and  Power  Company 
(70-^799) 

Savaiuiah  Electric  and  Power 
Company  ("Savannah"),  600  East  Bay 
Street,  Savannah,  Georgia  31401,  an 
electric  utility  subsidiary  company  of 
The  Southern  Company,  a  registered 
holding  company,  has  filed  a 
declaration  under  sections  6(a),  7  and 
12(d)  of  the  Act  and  rules  42,  44,  and 
54  thereunder. 

Savannah  proposes  to  issue  and  sell 
from  time-to-time,  prior  to  January  1, 
2003,  short-term  and/or  term-loan  notes 
to  lenders,  commercial  paper  to  or 
through  dealers  and/or  issue 
normegotiablej)romissory  notes  to 
public  entities  for  their  revenue 
anticipation  notes  in  an  aggregate 
principal  amount  at  any  one  time 
outstanding  of  up  to  $90  million. 

Savannah  states  that  any  proposed 
borrowings  may  be,  and  any  such 
borrowings  in  excess  of  its  charter  limits 
on  short-term  unsecured  debt  would  be, 
secured  by  a  subordinated  lien  on 
certain  assets  of  Savannah.  In  no 
circumstances  will  Savannah  have 
imsecured  borrowings  outstanding  at 
any  one  time  that  exceed  applicable 
charter  limitations. 

Savannah  proposes  to  borrow  from 
certain  banks  or  other  lending 
institutions.  Such  institutional 
borrowings  will  be  evidenced  by  notes 
to  be  dated  as  of  the  date  of  such 
borrowings  and  to  mature  in  not  more 
than  seven  years  after  the  date  of  issue, 
or  by  "grid"  notes  evidencing  all 
outstanding  borrowings  from  each 
lender  to  be  dated  as  of  the  date  of  the 
initial  borrowing  and  to  mature  not 
more  than  seven  years  after  the  date  of 
issue.  Savannah  proposes  that  any  note 


evidencing  such  borrowings  may  not  be 
prepayable,  or  that  it  may  be  prepaid 
with  payment  of  a  premium  that  is  not 
in  excess  of  the  stated  interest  rate  on 
the  borrowing  to  be  prepaid,  which 
premium  in  the  case  of  a  note  having  a 
maturity  of  more  than  one  year  may 
thereafter  decline  to  the  date  of  the 
note's  final  maturity. 

Borrowings  will  be  at  the  lender's 
prevailing  rate  offered  to  corporate 
borrowers  of  similar  quality.  The  rates 
will  not  exceed  the  prime  rate  or:  (1) 
LIBOR  plus  up  to  3/4  of  1%;  (2)  the 
lender's  certificate  of  deposit  rate  plus 
up  to  1%;  or  (3)  a  rate  not  to  exceed  the 
prime  rate  to  be  established  by  bids 
obtained  from  the  lenders  prior  to  a 
proposed  borrowing.  However,  with 
respect  to  borrowings  with  a  maturity  in 
excess  of  one  year,  the  rate  will  not 
exceed  the  yield  for  a  comparable 
maturity  Treasury  note  plus  1%. 
Compensation  for  the  credit  facilities 
may  be  provided  by  fees  of  up  to  V2  of 
1%  per  annum  of  the  unused  amount  of 
the  facility. 

Savannah  also  may  effect  short-term 
borrowings  hereunder  in  connection 
with  the  financing  of  certain  pollution 
control  facilities  through  the  issuance 
by  public  entities  of  their  revenue  bond 
anticipation  notes.  Under  an  agreement 
.with  each  public  entity,  the  entity 
would  effectively  loan  to  Savannah  the 
proceeds  of  the  sale  of  such  revenue 
bond  anticipation  notes,  having  a 
maturity  of  not  more  than  one  year  after 
date  of  issue,  and  Savannah  may  issue 
its  non-negotiable  promissory  note 
therefor.  The  note  would  provide  for 
payments  to  be  made  at  times  and  in 
amounts  which  shall  correspond  to  the 
payments  with  respect  to  the  principal 
of,  premium,  if  any,  and  interest,  which 
shall  not  exceed  the  prime  rate,  on  such 
revenue  bond  anticipation  notes, 
whenever  and  in  whatever  manner  the 
same  shall  become  due,  whether  at 
stated  maturity,  upon  redemption  or 
declaration  or  otherwise.  Savannah 
requests  that  the  Commission  reserve 
jurisdiction  over  short-term  borrowings 
for  this  purpose,  pending  completion  of 
the  record. 

Savannah  also  proposes  to  issue  and 
sell  commercial  paper  to  or  through 
dealers  from  time-to-time  prior  to 
January  1,  2003.  The  commercial  paper 
will  be  in  the  form  of  promissory  notes 
with  varying  maturities  not  to  exceed 
nine  months.  The  commercial  paper 
notes  will  be  issued  in  denominations  of 
not  less  than  $30,000  and  will  not  by 
their  terms  be  prepayable  prior  to 
maturity. 

Pursuant  to  prior  Commission  orders 
dated  March  31, 1992,  November  30, 
1993.  February  16, 1994  and  August  2. 


1995  (HCAR  Nos.  25507.  25932.  25989, 
and  26348,  respectively).  Savannah  may 
effect  short-term  borrowings  through 
April  1, 1996  ("Prior  Authority"). 
Savannah  proposes  that  the 
authorization  sought  in  this  matter 
would  supersede  and  replace,  with 
respect  to  Savannah,  the  Prior  Authority 
effective  immediately  upon  the  date  of 
the  Commission's  order. 

The  proceeds  from  the  proposed 
borrowings  will  be  used  by  Savannah 
for  working  capital  purposes,  including 
the  financing  in  part  of  its  construction 
program.  None  of  the  proceeds  from  any 
borrowing  or  from  the  sale  of  any  of  the 
notes  will  be  used  by  Savannah,  directly 
or  indirectly,  for  the  acquisition  of  any 
interest  in  an  "exempt  wholesale 
generator"  or  a  "foreign  utility 
company,"  as  those  terms  are  defined  in 
sections  32  and  33  of  the  Act, 
respectively. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlaad, 
Depu  ty  Secretary. 

IFR  Doc.  96-4124  Filed  2-22-96;  8:45  ami 
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[Release  r4a  34-36862;  RIe  No.  SR-Amex- 
95-38] 

Self-Regulatory  Organizations; 
American  Stock  Exdiange,  Inc.;  Order 
Approving  Propoaad  Rule  Change 
Relating  to  Transactions  in  Currency 
Warrants  t}y  Registered  Options 
Traders 

February  15. 1996. 

On  September  29, 1995,  the  American 
Stock  Exchange,  Inc.  ( "Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),'  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
provide  that  proprietary  transactions 
executed  on  the  Amex  in  currency 
warrants  shall  be  governed  by,  and 
effected  in  accordance  with,  Amex  Rule 
958  (Options  Transactions  of  Registered 
Traders). 

Notice  of  the  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
December  7,  1995. ^  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposal. 


I.  Description  of  the  Proposal 

The  Amex  proposes  to  amend 
Commentary  .12  to  Rule  111 
(Restridions  on  Registered  Traders), 
Commentary  .14  to  Rule  114  (Registered 
Equity  Market  Makers)  and  Commentary 
.10  to  Rule  958  (Options  Transactions  of 
Registered  Traders)  to  provide  thai 
proprietary  transactions  executed  on  the 
Amex  in  currency  warrants  shall  be 
governed  by,  and  effected  in  accordance 
with,  Rule  958. 

In  1992,  the  Exchange  amended  its 
rules  to  permit  regular  members  to 
register  as  a  Registered  Trader  under 
Rule  958'*  to  engage  in  supplemental 
market  making  activity  in  stock  index 
warrants  and  certain  other  non-options 
derivative  products.  The  Exchange 
enacted  these  changes  to  conform  its 
rules  to  those  of  other  markets,  and  to 
provide  additional  liquidity  to  the 
market  for  the  Exchange's  Portfolio 
E)epositary  Receipts  and  LOR 
SuperUnits.  Due  to  the  limited  purpose 
of  the  1992  rule  changes,  the  Exchange 
did  not  seek  at  that  time  to  extend  this 
treatment  to  the  trading  of  listed 
currency  warrants  by  Registered 
Traders. 

At  present,  the  only  traders  (other 
than  the  assigned  specialist)  permitted 
to  trade  currency  warrants  on  the  Amex 
are  Registered  Equity  Market  Makers 
("REMMs")  under  the  Exchange's  equity 
trading  rules,  pursuant  to  the  provisions 
of  Rule  114  (which  includes  applicable 
provisions  of  Rule  111).  Under  the 
proposed  rule  changes,  regular  members 
wishing  to  engage  in  supplemental 
market  making  activity  in  currency 
warrants  could  register  as  a  Registered 
Trader  under  Rule  958  and  be  assigned 
the  particular  currency  warrant 
requested  ("assigned  security").  Once 
registered  under  Rule  958.  a  ROT  may 
trade  the  assigned  security  of  his  own 
accoiuit  pursuant  to  the  provisions  of 
that  Rule. 

In  contrast  to  REMMs  trading 
pursuant  to  Rules  111  and  114,  Rule  958 
imposes  continuous  affirmative  market 
making  obligations  upon  Registered 
Traders.*  In  particular.  Rule  958(b) 
requires  that  Registered  Trader 
transactions  constitute  a  course  of 
dealings  reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 


'  15  U.S.C.  S78s(b)(l)  (1988  4  Supp.  V  1993) 
i  17  CFR  S  2<0.19b-4  (1994). 
'  See  Securities  Exchange  Act  Release  No.  36535 
(Nov.  30.  1995).  60  PR  62911. 


*  See  Securities  Exchange  Act  Release  No  30768 
()une  2.  1992)  A  Registered  Trader  under  Rule  958 
is  also  referred  to  as  a  Registered  Options  Trade 
("ROT'). 

'  Moreover,  as  with  options  and  stock  index 
warrants,  the  Exchange  believes  it  i«  inappropriate 
to  apply  the  slabiliialion  requirements  applicable  to 
REMMs  to  market  maker  transactions  in  currency 
warrants  [see  Amex  Rule  950.  which  excludes  the 
application  of  Rulps  111  and  IM  to  transactions  in 
options). 


UMI 
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and  orderly  market  and  that  no 
Registered  Trader  should  enter  into 
transactions  or  make  bids  or  offers  that 
are  inconsistent  with  such  a  course  of 
dealings.*  In  recognition  of  this,  such 
market  makers  are  designated  as 
specialists  on  the  Exchange  for  all 
purposes  under  the  Act  {See  Rule  958. 
Commentary  .01).  and  are  entitled  to 
good  feith  market  maker  margin  with 
respect  to  transactions  effected  on  the 
Amex  trading  floor  in  these  assigned 
securities.'  The  Exchange  anticipates 
that  application  of  Rule  958 
reqiiirements  to  supplemental  Exchange 
market  making  by  its  members  in 
currency  warrants  will  encourage 
additional  competition,  thereby 
enhancing  liquidity  in  such  securities, 
and  also  eliminate  an  anomalous 
regulatory  disparity  between  currency 
and  stock  index  warrant  trading. 

n.  DisciiarioB 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulaticMis  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6{b)(5).B  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equit^ie  principles  of  trade  and 
not  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers, 
and  dealers.  Because  the  proposed  rule 
change  would  impose  spedaiist 
dbligadons  on  Registered  Traders  as 
specialists  for  the  purpose  of  trading 
currency  warrants,  the  Commission  also 
believes  that  the  proposal  is  consistent 
with  Section  11(b)  and  Rule  llb-1 
imder  the  Act.  which  provide  that  the 
rules  of  a  national  seciuities  exchange 
may  permit  members  to  be  registered  as 
specialists,  subject  to  the  requirement  of 
maintaining  fair  and  orderly  markets  in 
their  specialty  securities. 

The  Commission  notes  that  the 
proposed  rule  change  will  conform  the 
treatment  of  currency  warrants  to  that  of 
stock  index  warrants  and  other  non- 
options  derivative  products.  As  a  result. 
Registered  Traders  that  trade  currency 
warrants  on  the  Amex  under  Rule  958 
will  assume  continuous  afHrmative  and 
negative  marinet  making  obligations  and 


*See  also  Rule  958(c)  which,  among  other  things, 
impoms  additional  requirements  when  a  ROT  is  in 
the  tnding  crowd  to  malie  competitive  bids  and 
often  a*  reuonably  necessary  to  contribute  to  the 
maintenance  of  a  bit  and  orderly  market. 

'  Market  maker  margin  for  certain  off-floor 
initiated  transactions  may  also  be  available.  See 
Commantary  .01  to  Rule  958. 

•15  U.S.C  S  78f(bX5)  (1982). 


be  treated  as  specialists  under  the  Act, 
including  for  margin  purposes.  This 
allows  the  extension  and  application  of 
good  faith  margin  treatment  for  such 
transactions,  thereby  helping  to  attract 
more  market  makers  and  liquidity  in 
currency  warrants.  Furthermore,  the 
stabilization  requirements  applicable  to 
REMMs  will  not  apply  to  a  Registered 
Trader's  transactions  in  currency 
•warrants.  Because  of  the  duty  imposed 
on  Registered  Traders  that  all  such 
transactions  must  constitute  a  course  of 
dealings  reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market,  the  Commission 
believes  it  is  appropriate  not  to  apply 
these  provisions  to  Registered  Traders. 
In  this  respect,  the  Commission  notes 
that  Amex  Rule  127,  Minimum 
Fractional  Changes,  will  continue  to 
apply  to  transactions  in  currency 
warrants  as  will  Rule  958(c)(i),  which 
addresses  bid-ask  differentials. 

In  summary,  the  Commission  believes 
that  the  market  making  obligations  of  an 
ROT  together  with  the  extension  of  good 
faith  margin  could  help  to  increase  the 
depth  and  liquidity  of  the  Amex 
currency  warrant  market. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  nile  change  (SR-Amex-95- 
38)  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariaad. 
Depu  ty  Secretary. 
(FR  Doc.  96-^121  Filed  2-22-96;  8:45  am] 
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[Retone  Ho.  34-36a61;  FN*  No.  SR-CHX- 
96-05] 

Self-Regulalory  Organizations;  Notica 
of  Filing  and  Immadfata  Effaclhranass 
of  Proposed  Rule  Ctusiga  liy  tha 
Ctticago  Slock  Exchange,  Incorpoiatsd 
nalating  to  Acting  as  Agent  for 
liamtMrs  and  Member  Organizations 

February  15, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  February  7, 1996, 
the  (Hhicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  oi^anization.  The 
Commission  is  publishing  this  notice  to 
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»15  U.S.C.  §78s(b)(2)  (1988). 

•"  17  CFR  §  20O.3O-3(a)(l2)  (1994). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXI,  Rule  13  of  the  CHX's  rules 
relating  to  the  CHX  acting  as  agent  for 
certain  persons. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  tiie  Proposed  Ruh 
Change 

1.  Purpose 

In  Securities  Exchange  Act  Release 
No.  36684  (January  5. 1996).  61  FR  1195 
(January  17, 1996)  (File  Nor.  SR-CHX- 
95-27).  the  Commission  approved  a 
proposed  rule  change  by  the  Exchange 
relating  to  its  decision  to  withdraw  h-om 
the  clearance  and  settlement  and 
securities  depository  businesses 
conducted  by  its  subsidiaries,  among 
other  things.  In  Securities  Exchange  Act 
Release  No.  36723  (January  16. 1996).  61 
FR  1803  (January  23. 1996)  (File  No. 
SR-CHX-95-29),  the  Commission 
approved  a  proposed  rule  change  by  the 
Exchange  making  certain  changes  to  its 
rules  that  were  necessitated  by  its 
withdrawal  from  those  businesses.  One 
(Jiange  related  to  the  adoption  of  a  new 
Article  XXI,  Rule  13  that  permits  the 
Exchange  to  act  as  agent  on  behalf  <rf 
specialists,  market  makers,  and  floor 
brokers.^  However,  it  has  become 
apparent  that  the  Exchange  needs  the 
flexibility  to  be  able  to  provide  this 
service  to  qualified  non-fioor  members 
that  are  members  of  a  Qualified  Clearing 
Agency  (as  that  term  is  defined  in  the 


*  Specifically,  Article  XXI,  Rule  13  authorizes  the 
Exchange  to  enter  into  agreements  with  spteialists. 
market  makers,  or  floor  brokers  to  perform  various 
functions  on  behalf  of  and  as  agent  for  them.  Such 
functions  may  include  making  deposits  or 
withdrawals  from  a  bank  account,  borrowing 
securities,  providing  and  keeping  reports  and 
records,  and  performing  special  cashiering 
functions,  among  other  things. 


CHX  rules).2  Thus,  the  purpose  of  the 
proposed  rule  change  is  to  expand  the 
scope  of  this  agency  service. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section£(b)(5)  of  the 
Act  3  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  open  market  and  a 
national  market  system,  and,  in  general, 
to  protect  investors  and  the  public . 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  the  Exchange  has  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act*  and  Rule  19b-4(e)(6)  thereunder.^ 

A  proposed  rule  change  filed  under 
Rule  19b-4(e)(6)  does  not  become 
operative  prior  to  thirty  days  after  the 
date  of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  thd  protection 
of  investors  and  the  public  interest.  In 
conjunction  with  the  Exchange's  recent 
withdrawal  from  the  securities 
clearance  and  depository  businesses,  the 
Commission  approved  new  CHX  Article 
XXI,  Rule  13,  which  permits  the  CHX  to 
act  as  agent  on  behalf  of  specialists, 
market  makers,  and  floor  brokers.  As  it 
subsequently  has  become  apparent  to 
the  Exchange  that  the  CHX  needs  the 
flexibility  to  be  able  to  act  as  agent  on 
behalf  of  non-floor  members  that  are 
members  of  a  Qualified  Clearing 
Agency,  the  CHX  requests  that  the 


Commission  accelerate  the 
implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  thirty  days  specified  under  Rule 
19b-4(e)(6)(iii).»  The  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and 
therefore  has  determined  to  make  the 
proposed  rule  change  operative  as  of  the 
date  of  this  order. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-96-05 
and  should  be  submitted  by  March  15, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFaiiand, 
Deputy  Secretary. 
|FR  Doc.  96-4122  Filed  2-22-96;  8:45  ami 
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2  See  CHX  Article  XX!,  Rule  4,  Interpretation  and 
Policy  .03. 

'  15  U.S.C.  78f(b)(5). 
*  15  U.S.C.  786(b)(3)(A). 
'  17  CFR  24«.19b-4(e)(6). 


[Release  No.  34-36656;  FM  No*.  SfMiCC- 
96-01  and  SR-MSTC-06-61] 

Salf-Ragulatory  Organizations; 
IMidwast  Clearing  Corporation; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Changes  Relating  to  the  Termination 
Dates  for  Services  Providsd  by 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company 

February  16.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  29,  1996,  the  Midwest  Clearing 
Corporation  ("MCC")  and  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  (File  Nos.  SR- 
MCC-96-01  and  SR-MSTC-96-01)  as 
described  in  Items  I,  II.  and  III  below, 
which  items  have  been  prepared 
primarily  by  MCC  and  MSTC.  On 
February  8.  1996.  MCC  and  MSTC  filed 
amendments  to  the  proposed  rule 
changes  to  make  technical  corrections 
not  affecting  the  substance  of  the 
proposals.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  and  MSTC  propose  to  notify 
their  participants  of  the  transition  dates 
selected  for  the  final  termination  of 
MCC's  and  MSTC's  services. 

II.  Self-Regulatory  Organizatioiu' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  iVopeeed  Rule 

Uianges 

In  their  filings  with  the  Commission, 
MCC  and  MSTC  included  statements 
concerning  the  purpose  (^  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statement  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MCC  and  MSTC  have  prepared 
summaries,  set  forth  in  section  (A),  |B) 
and  (C)  below,  of  the  most  .significant 
aspects  of  such  statements.' 


« 17  CFR  240.19b-4(eK6)(iii). 


'15  U.S.C.  ^78»(bMll(19M) 

'  Letters  from  Ceorge  T  Simon.  Foley  »  IJirdner 
Icounjiel  to  MCC/MSTCj.  to  jerrv  Carpenter.  .Senior 
Attorney.  Division  of  Market  Regulation. 
Commission  (lanuary  26.  1996). 

'The  Commission  lias  modifieii  the  text  of  the 
summaries  prepared  by  MCX,  and  MSTC. 
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(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

On  January  5. 1996.  the  Commission 
approved  proposed  rule  changes  filed 
by  MCC,  MSTC,  and  Chicago  Stock 
&(change.  Incorporated  ("CHX") 
regarding  a  decision  by  MCC,  MSTX], 
and  CHX  to  terminate  as  of  January  15, 
1996.  securities  clearing,  depository, 
and  other  services  offered  by  CHX, 
MCC,  MSTC,  and  the  Securities  Trust 
Company  of  New  Jersey,  a  CHX 
subsidiary,  in  conjunction  with  an 
agreement  with  the  National  Securities 
Clearing  Corporation  and  The 
Depository  Trust  Company.^ 

MCC  and  MSTC  propose  to  issue  an 
Administrative  Bulletin  listing  the 
termination  dates  for  various  MCC  and 
MSTC  s4rvices.9  The  bulletin  advises 
MCC  and  MSTC  participants  that  they 
should  have  alternative  clearing  and/or 
depository  arrangments  in  advance  of 
MCC/MSTC's  last  service  date  and  that 
participant  action  taken  after  the  last 
day  for  the  MCC/MSTC  service  will 
result  in  rejected  and/or  reclaimed 
instructions.  In  addition,  the  bulletin 
notes  that  MCC  and  MSTC  will  continue 
to  perform  limited  security  processing 
functions  until  all  participant  positions 
have  been  eliminated.  Furthermore,  the 
bulletin  advises  that  MCC  and  MSTC 
recognize  that  certain  firms  may  have  a 
small  number  of  safekeeping  positions 
remaining  at  MSTC  and  that  MCC/ 
MSTC  intend  to  work  with  each  firm  on 
a  case-by-case  basis  to  convert  or  exit 
the  positions. 

MCC  and  MSTC  beUeve  that  the 
proposed  rule  changes  are  consistent 
With  Section  17A  of  the  Act  and  the 
rules  and  regulations  thereunder 
because  they  will  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

MCC  and  MSTC  do  not  believe  the 
proposed  rule  changes  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


Federal  Register  /  Vol.  61,  No.  37  /  Friday.  February  23.  1996  /  Notices 


7035 


*  SecuritiM  Exchange  Act  Release  No.  36684 
Qanuary  5, 1996).  61  FR  1195,  (File  Nos.  SR-MCC- 
95-04  and  SR-MSTC-9S-10)  (order  approving 
proposed  rule  changes). 

*Th«  Administrative  Bulletin  is  attached  as 
Exhibit  A  to  MCX^'s  and  MSTC's  respective 
pfopoaad  rule  changes  and  is  available  in  the 
Conunisaion's  Public  Reference  Room  or  through 
MOCorMSTC. 


(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposals 
have  not  been  solicited  or  received. 

III.  Date  of  the  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  foregoing  rule  changes  have 
become  effective  pursuant  to  Section 
19(b)(3)(A)(i)6  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(l)^  promulgated 
thereunder  because  each  proposal 
constitutes  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  MCC  and  MSTC. 
At  any  time  within  sixty  days  of  the 
filing  of  such  rule  changes,  the 
Commission  may  summarily  abrogate 
such  rule  changes  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  MCC. 
All  submissions  should  refer  to  the  file 
numbers  SR-MCC-96-01  and  SR- 
MSTC-96-01  and  should  be  submitted 
by  March  15, 1996. 

■  For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


•15  U.S.C.  78s(b)(3)(A)(i)  (1988). 
'  17  CFR  240.19b-4(e)(l)  (1995). 
•l7CFR200.30-3(a)(12)  (1995). 


Margaret  H.  McFarland. 

Deputy  Secretary. 
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Setf-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Municipal 
Securities  Rulemaking  Board  Relating 
to  Interpretation  of  Rule  G-37  on 
Political  ContrilNitions  and 
Prohibitions  on  Municipal  Securities 
Business 

February  16, 1996. 

On  January  16, 1996,*  the  Municipal 
Seciuities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change,  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").  15  U.S.C.  78s(b)(l).  and 
Rule  19b-4  thereunder.  The  proposed 
rule  change  is  described  in  Items  I,  D. 
and  m  below,  which  Items  have  been 
prepared  by  the  Board.  The  Cominission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a  notice 
of  interpretation  concerning  rule  G-37  ^ 
on  political  contributions  and 
prohibitions  on  municipal  securities 
business  (hereafter  referred  to  as  "the 
proposed  rule  change"). ^  The  Board  has 
requested  accelerated  approval  of  the 
proposed  rule  change  because  the 
clarifications  provided  in  the.proposed 
rule  change  are  needed  to  eliminate 
uncertainty  over  the  specific  application 
of  rule  G-37  to  certain  situations. 


>  On  February  14, 1996,  the  MSRB  Tiled 
Amendment  No.  1  with  the  Commission. 
Amendment  No.  t  withdraws  question-and-answer 
number  3,  as  well  as  certain  language  in  the  filing 
pertaining  thereto.  See  Letter  from  Jill  C.  Finder, 
Assistant  General  Counsel,  MSRB.  to  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation.  SEC  (February  14, 1996)  ("February  14 
Letter"). 

^MSBB  Manual.  General  Rules,  rule  G-37  (OCH) 
13681. 

'The  Board  published  the  interpretation  as 
originally  submitted  in  the  lanuary  1996  MSRB . 
Reports  (Vol.  16,  no.  1,  pp.  31-34).  The 
interpretation  is  also  available  for  Inspection  and 
copying  at  the  Commission's  public  reference  room 
and  at  the  Board.  • 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Board  has  prepared  siunmaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  April  7, 1994,  the  Commission 
approved  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.*  Since 
that  time,  the  Board  has  received 
inquiries  concerning  the  application  of 
the  rule.  In  order  to  assist  the  municipal 
securities  industry  and,  in  particular, 
brokers,  dealers  and  municipal 
securities  dealers  in  understanding  and 
complying  with  the*provisions  of  the 
rule,  the  Board  has  published  five  prior 
notices  of  interpretation  which  set  forth, 
in  question-and-answer  ("Q&A")  format, 
general  guidance  on  rule  G-37.* 

In  July  1995,  the  Board  published  a 
Q&A  notice  in  \dSRB  Reports  which 
addressed  the  issue  of  when  a 
mimicipal  finance  professional  would 
be  "entitled  to  vote"  for  an  issuer 
official  candidate,  and,  thus  be  able  to 
make  a  de  minimis  contribution  without 
causing  a  two-year  ban  on  municipal 
securities  business  with  that  issuer.^ 
The  Board  stated  that  a  municipal 
finance  professional  is  entitled  to  vote 
for  an  official  of  an  issuer  if  the  issuer 
official  is  on  the  ballot  in  the  locality  in 
which  the  mimicipal  finance 
professional  may  vote.  Since 
publication  of  this  "entitled  to  vote" 
interpretation,  the  Board  has  received 
comments  from  dealers  concerning  the 
burden  this  interpretation  has  placed  on 
their  compliance  departments.  Upon 
further  review,  the  Board  has  decided  to 
withdraw  this  interpretation  and  to 
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*  See  Securities  Exchange  Act  Release  No.  33868 
(April  7, 1994);  59  FR  17621  (April  13. 1994).  The 
rule  applies  to  contributions  made  on  and  after 
April  25,  1994. 

5  See  MSBB  Bepoits.  Vol.  14,  No.  3  Qune  1994) 
at  11-16:  Vol.  14,  No.  4  (August  1994)  at  27-31; 
Vol.  14.  No.  5  (December  1994)  at  8;  Vol.  15,  No. 
1  (April  1995)  at  21;  and  Vol.  15,  No.  2  Ouly  1995) 
at  3-4.  See  also  MSRB  Manual,  supra  n.2,  at  13681. 

•AfSflB  Beports,  Vol.  15.  No.  2  Ouly  1995)  at 
3-4. 


issue  a  new  interpretation.  Accordingly, 
a  municipal  finance  professional  is 
"entitled  to  vote"  for  an  issuer  official 
if  the  municipal  finance  professional's 
principal  residence  is  in  the  locality  in 
which  the  issuer  official  seeks  election. 
In  such  instances,  a  municipal  finance 
professional  is  able  to  make  a  de 
minimis  contribution  without  resulting 
in  a  ban  on  mimicipal  securities 
business.  For  example,  if  an  issuer 
official  is  a  governor  running  for  re- 
election, then  anyone  residing  in  that  . 
state  may  make  a  de  minimis 
contribution  to  the  official  without 
causing  a  ban  on  municipal  securities 
business  with  that  issuer.  In  the 
example  of  an  issuer  official  running  for 
President,  anyone  in  the  country  may 
contribute  the  de  minimis  amount  to  the 
official's  Presidential  campaign.  By 
focusing  on  the  municipal  finance 
professional's  principal  residence  for 
determining  permissible  de  minimis 
contributions,  this  interpretation  should 
allow  any  interested  municipal  finance 
professional  to  participate  in  the 
poUtical  process  where  he  or  she  lives 
without  resulting  in  a  ban  on  municipal 
securities  business. 

In  prior  filings  with  the  Commission, 
the  Board  stated  that  it  will  continue  to 
monitor  the  application  of  rule  G-37, 
and,  from  time  to  time,  wrill  publish 
additional  notices  of  interpretations,  as 
necessary.'  Recently,  the  Board  has 
received  several  inquiries  concerning 
the  applicabihty  of  rule  G-37  when  a 
person  makes  a  contribution  to  an  issuer 
official  on  behalf  of  others.  This 
situation  includes,  but  is  not  limited  to, 
the  follovtring  examples: 

1 .  A  mimicipal  finance  professional 
signs  a  check  dravtm  on  a  joint  account 
and  sends  it  as  a  contribution  to  an 
issuer  official,  along  with  a  writing 
which  states  that  the  contribution  is 
being  made,  in  whole  or  in  part,  on 
behalf  of  the  other  holder  of  the  joint 
account  (who  is  not  a  municipal  finance 
professional). 

2.  Both  holders  of  a  joint  account,  one 
of  whom  is  a  municipal  finance 
professional,  sign  a  check  and  send  it  as 
a  contribution  to  an  issuer  official. 

The  Board  is  of  the  view  that,  in  these 
and  similar  situations,  if  a  municipal 
finance  professional  has  his  or  her  name 
associated  with  a  contribution,  then  this 
creates,  at  the  very  least,  the  appearance 
that  the  contribution  is  being  given  by 
the  municipal  finance  professional. 
Accordingly,  the  Board  believes  that,  for 
purposes  of  rule  G-37.  it  is  appropriate 


'  See,  e.g..  Securities  Exchange  Act  Release  No. 
35879  (June  21,  1995),  60  FR  33447  (June  28,  1995) 
(Notice  of  Filing  and  immediate  Effectiveness  of 
SR-MSRB-95-11). 


to  attribute  such  a  contribution  to  the 
municipal  finance  professional.  If  the 
contribution  exceeds,  or  does  not 
qualify  for,  the  $250  de  minimis 
exception  set  forth  in  rule  G-37(b),  then 
the  two-year  ban  on  municipal 
securities  business  will  be  triggered. 

In  addition  to  questions  concerning 
making  contributions  to  issuer  officials 
on  behalf  of  other  persons,  the  Board 
haf  received  other  questions  and 
comments  concerning  (i)  making 
contributions  to  a  candidate  who  later 
loses  the  election,  (ii)  reporting 
requirements  for  holding  companies; 
and  (iii)  making  payments  to  a  national 
pohtical  party  for  its  non-federal 
account.  In  Ught  of  these  questions,  the 
Board  has  determined  that  it  is 
necessary  to  provide  further  guidance  to 
the  municipal  industry.  Accordingly, 
the  Board  is  publishing  a  sixth  set  of 
questions  and  answers.^ 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  section 
15B(b)(2)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act"),  which  provides 
that  the  Board's  rules  shall: 

Be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  cleanng, 
settling,  processing  information  with  respect 
to.  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers,  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  did  not  publish  or  solicit 
comments  on  the  proposed  rule  change 
However,  the  Board  has  received  five 
letters  addressing  some  of  the  issues 
contained  in  the  proposed  rule  change. 
Letters  were  received  from  the 
following: 

Chemical  Securities  Inc.  ("Chemical") 
I.e.  Bradford  A  Co.  (")C  Bradford") 
Morgan  Keegan  4  Company,  Inc. 

("Morgan  Keegan") 
Raymond  )ames  &  Associates.  Inc. 

("Raymond  James") 


•SeeFebruar>  14  Lener. 
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Wolt  Robert  R.  ("Mr.  Woir*) 

As  noted  previously,  in  the  Q&A 
notice  published  in  July  1995,  the  Board 
provided  clarification  of  its  de  minimis 
exception  with  regard  to  determining 
when  a  municipal  finance  professional 
is  "entitled  to  vote"  for  an  issuer 
official.  In  general,  the  Board  stated  that 
a  municipal  finance  professional  is 
entitled  to  vote  for  an  issuer  official 
(incumbent  or  candidate)  after 
determining  that  the  issuer  official's 
name  has  been  placed  "on  the  ballot" 
for  the  primary  or  general  election  of  the 
locality  in  which  the  municipal  finance 
professional  may  vote.  If  the  incumbent 
or  candidate  is  not  "on  the  ballot,"  then 
any  contribution  given  to  that  issuer 
official  by  a  municipal  finance 
professional  would  trigger  the  rule's 
two-year  ban  on  municipal  securities 
business. 

All  of  the  commentators  expressed 
concern  over  this  "entitled  to  vote" 
interpretation.  In  geileral,  the 
conunentators  believe  that  it  creates 
confusion  and  will  make  compliance 
with  the  rule  more  burdensome. 
Chemical  notes  that  "the  process  of 
running  for  office  begins  well  in 
advance  of  a  person  actually  having 
their  name  placed  'on  the  ballot'  and 
that,  under  the  Board's  current 
interpretation,  municipal  finance 
professionals  would  be  precluded  from 
contributing  'early  money'  to  campaign 
efforts."  Chemical  furtlier  notes  that  in 
some  jurisdictions  "a  candidate's  name 
is  not  placed  'on  the  ballot'  until  very 
late  in  the  election  process — sometimes 
days  before  the  election."  Chemical 
argues  that  because  the  procedures  for 
placing  a  candidate  on  the  ballot  vary 
from  jurisdiction  to  jurisdiction, 
compliance  with  the  "on  the  ballot" 
standard  will  not  be  uniform.  Therefore, 
Chemical  suggests  that  the  appropriate 
standard  should  be  "whether  the  official 
is  a  candidate  for  an  office  for  which  the 
MFP  is  eligible  to  vote." 

JC  Bradford  also  is  concerned  about 
the  Board's  "entitled  to  vote" 
interpretation,  particularly  as  it  applies 
to  an  issuer  official's  campaign  for  the 
U.S.  Presidency.  JC  Bradford  states  that 
the  interpretation  "has  the  practical 
effect  of  prohibiting  any  contribution 
fit>m  a  municipal  finance  professional 
until  such  time  as  .  .  .  (the  issuer 
official]  has  qualified  for  the 
Presidential  primary  ballot  in  the  state 
of  residence  of  the  municipal  finance 
professional.  At  the  moment .  .  .  [the 
issuer  official]  qualifies  for  the  ballot,  a 
de  minimis  contribution,  impermissible 
to  that  point,  suddenly  becomes 
permissible.  .  .  .  (This]  is  both  arbitrary 
and  capricious." 
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Morgan  Keegan  and  Raymond  James 
both  state  that  the  interpretation  has 
made  their  compliance  efforts 
significantly  more  difficult.  Mr.  Wolf,  a 
registered  representative  with  Morgan 
Keegan,  notes  that  because  of  the 
peculiarities  of  certain  state  laws  vis-a- 
vis the  Board's  interpretation,  he  is 
effectively  prohibited  from  making  a  de 
minimis  contribution  until  after  an 
election.  Mr.  Wolf  argues  that  "this 
cannot  be  the  way  the  rule  is  intended 
to  operate.  .  .  ." 

Board's  Response 

In  light  of  the  concerns  expressed  by 
these  and  other  commentators,  and 
upon  further  review,  the  Board  has 
decided  to  withdraw  its  previous 
"entitled  to  vote"  interpretation  and  to 
issue  a  new  interpretation.  Accordingly, 
a  municipal  finance  professional  is 
"entitled  to  vote"  for  an  issuer  official 
if  the  municipal  finance  professional's 
principal  residence  is  in  the  locality  in 
which  the  issuer  official  seeks  election. 
In  such  instances,  a  municipal  finance 
professional  may  make  a  de  minimis 
contribution  without  triggering  the  ban 
on  municipal  securities  business.  For 
example,  if  an  issuer  official  is  a 
governor  running  for  re-election,  then 
anyone  residing  in  that  state  may  make 
a  de  minimis  contribution  to  the  official 
without  causing  a  ban  on  municipal 
securities  business  with  that  issuer.  In 
the  example  of  an  issuer  official  running 
for  President,  anyone  in  the  country 
may  contribute  the  de  minimis  amount 
to  the  official's  Presidential  campaign. 
The  focus  on  the  principal  residence  of 
municipal  finance  professionals  for  de 
minimus  contributions  should  allow 
interested  municipal  finance 
professionals  to  participate  in  the 
political  process  where  they  live. 

If  the  Ek}ard  discovers  that  dealers  or 
municipal  finance  professionals  are 
soliciting  municipal  finance 
professionals  to  make  de  minimis 
contributions  for  Presidential  elections, 
in  contravention  of  rule  G-37(c),  then 
the  Board  may  consider  additional 
rulemaking  in  this  area. 

HI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
'available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-96-1  and  should  be 
submitted  by  March  15, 1996. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  .^proval  of 
Proposed  Rule  Change 

The  Board  has  requested  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  SOUi  day  after  publication  in 
the  Federal  Register.  The  Commission 
has  reviewed  the  MSRB's  proposed  rule 
change  and  believes,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  the  Board. 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,'  which  provides 
in  pertinent  part  that,  the  rules  of  the 
Board  shall  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities;  and  not  be 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  municipal  seciuities  brokers  or 
municipal  securities  dealers. 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  in 
the  Federal  Register.  The  clarifications 
provided  by  the  proposed  rule  change 
are  needed  to  eliminate  uncertainty  over 
the  specific  application  of  rule  G— 37, 
particularly  with  respect  to  the  previous 
interpretation  of  "entitled  to  vote." 
These  clarifications  are  intended  to 
reduce  compliance  burdens  and  costs 
relating  to  the  previous  interpretation. 
The  Commission  believes  that 
accelerated  approval  of  the  proposed 
rule  change  will  help  to  clarify 
applicable  guidelines  for  those  who 
vfish  to  participate  in  the  political 
proces^-tnrough  financial  means.  The 
issues  addressed  in  the  questions  and 
answers  will  assist  dealers  in 
understanding  the  requirements  of  rule 
G-37,  and  will  thereby  facilitate 
compliance  with  the  rule. 


Based  on  the  foregoing,  the 
Commission  deems  it  appropriate  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis,  pursuant  to  Section 
15B  of  the  Act  and  the  rules  and 
regulations  thereunder.'" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  SR-MSRB-96-01 
be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3t>-3(a)(12). 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  96-4123  Filed  2-22-96:  8:45  ami 
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UNITED  STATES  SENTENCING 
COMMISSION 

SentsncIng  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  proposed  amendments 

to  sentencing  guidelines  and 

commentary.  Request  for  public 

comment.  Notice  of  hearing. 

SUMMARY:  The  Commission  is 
considering  promulgating  certain 
amendments  to  the  sentencing 
guidelines  and  commentary.  This  notice 
sets  forth  the  proposed  amendments  and 
a  synopsis  of  the  issues  addressed  by 
the  amendments  as  well  as  additional 
issues  for  conunent.  The  Commission 
seeks  comment  on  the  proposed 
amendments,  alternative  proposed 
amendments,  and  any  other  aspect  of 
the  sentencing  guidelines,  policy 
statements,  and  commentary.  The 
Commission  may  submit  amendments 
to  the  Congress  not  later  than  May  1, 
1996. 

DATES:  The  Commission  has  scheduled 
a  public  hearing  on  the  proposed 
amendments  set  forth  in  this  notice  and 
on  the  money  laimdering  proposals  set 
forth  in  the  notice  dated  January  2, 
1996,  (see  61  F.R.  79-«3).  Testimony  at 
the  public  hearing  shall  be  limited  to 
only  those  am^ai&ients.  The  public 
hearing  is  scheduled  for  March  11, 
1996,  at  1:00  p.m.  at  the  Education 
Center  (concourse  level).  South  Lobby, 
Thurgood  Marshall  Federal  Judiciary 
Building,  One  Columbus  Circle,  N£.. 
Washington,  DC  20002-8002. 

A  person  who  desires  to  testify  at  the 
public  hearing  should  notify  Michael 
Courlander,  Public  Information 
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Specialist,  at  (202)  273-4590  not  later 
than  February  27, 1996. 

Written  testimony  for  the  hearing 
should  be  received  by  the  Commission 
not  later  than  March  6, 1996.  Comment 
on  the  amendments  and  issues  set  forth 
in  this  notice  (relating  to  penalties  for 
child  pornography  and  sex  crime 
offenses)  also  may  be  submitted  after  the 
public  hearing,  but  not  later  than  March 
29, 1996,  in  order  to  be  considered  by 
the  Commission  in  the  promulgation  of 
amendments  and  in  the  possible 
submission  of  those  amendments  to  the 
Congress  by  May  1, 1996. 
ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE.. 
Suite  2-500,  Washington,  DC  20002- 
8002,  Attention:  Public  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Coiu-lander,  Public  Information 
Specialist,  Telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Govenunent.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  §  994(a). 
The  Commission  also  periodically 
reviews  and  revises  previously 
promulgated  guidelines  piusuant  to  28 
U.S.C.  §994(o).  If  guideline 
amendments  are  promulgated,  those 
amendments  are  submitted  to  Congress 
not  later  than  the  first  day  of  May 
pursuant  to  28  U.S.C.  §994(p). 

The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specific  revisions  to  a 
guideline  or  commentary.  Bracketed  text 
within  a  proposed  amendment  indicates 
alternative  proposals;  for  example,  a 
proposed  enhancement  of  [3][4l(5] 
levels  means  a  proposed  enhancement 
of  either  three,  four,  or  five  levels.  The 
Commission  invites  comment  and 
suggestions  for  appropriate  policy 
choices  where  bracketed  text  is 
indicated.  Second,  the  Conmiission  has 
highlighted  certain  issues  for  comment 
and  invites  suggestions  for  specific 
amendment  language. 

As  set  forth  more  fully  in  its  notice 
dated  September  22, 1995,  (see  60  FR 
49316-17),  the  Commission  currently  is 
engaged  in  a  comprehensive  guideline 
assessment  and  simplification  effort. 
This  project  is  expected  to  be  a  two-year 
initiative  that  may  produce  amendments 
in  the  1996-97  amendment  cycle  for 
submission  to  Congress  not  later  than 
May  1, 1997.  During  this  initial  year  of 
the  project,  the  Commission  generally 
plans  to  promulgate  no  guideline 


amendments,  except  as  may  be 
necessary  to  implement  legislation 
enacted  by  Congress.  The  amendments 
presented  in  this  notice  are  proposed  in 
order  to  implement  congressional 
directives  in  the  Sex  Crimes  Against 
Children  Prevention  Act  of  1995.  (For 
additional  amendments  proposed  in 
response  to  enacted  legislation,  see  the 
notice  dated  Januan,-  2,  1996.  61  FR  79- 
83). 

Authority.  28  U.S.C.  §  994(a).  (o).  (p|.  (x) 
Richard  P.  Conaboy, 
Chairman. 

Child  Sex  Offenses 

Chapter  Two.  Part  G  (Offenses  Involving 
Prostitution,  Sexual  Exploitation  of 
Minors,  and  Obscenity) 

1 .  Synopsis  of  Proposed 
Amendments:  The  Sex  Crimes  Against 
Children  Prevention  Act  of  1995 
contains  several  directives  to  the 
Commission  to  amend  the  current 
guidelines  relating  to  the  sexual 
exploitation  of  minors.  The  amendment 
set  forth  below  implements  sections  2 
and  3  of  the  Act.  TTiose  sections  direct 
the  Commission  to  increase  by  at  least 
two  levels  the  base  offense  level  in  the 
current  guidelines  for  offenses  involving 
the  sexual  exploitation  of  minors  under 
sections  2251  and  2252  of  title  18. 
United  States  Code,  and  for  offenses 
under  sections  2251(c)(1)(A)  and 
2252(a)  of  such  title  if  a  computer  was 
used  to  transmit  certain  notices  or 
advertisements  of  visual  depictions 
involving  minors  engaged  in  sexually 
explicit  conduct  or  to  transport  or  ship 
those  visual  depictions. 

In  addition  to  implementing  the 
congressional  directives,  the 
amendment  set  forth  below  includes  a 
proposal  to  clarify  that  if  an  adjustment 
under  §  2G2. 1(b)(2)  applies  because  of 
the  nature  of  the  defendant's 
relationship  with  the  minor  involved  in 
the  offense.  §  3B1.3  does  not  apply 
based  on  an  abuse  of  a  position  of  trust; 
§  3B1.3  may  nevertheless  apply  based 
on  the  use  of  a  special  skill. 

(A)  Proposed  Amendment:  Section 
2G2.1(a)  is  amended  by  striking  "25" 
and  inserting  "|27)|28]'l29l". 

The  Commentary  to  §  2G2.1  captioned 
"Statutory  Provisions"  is  amended  by 
striking  "§  2251(a).  (b).  (c)(1)(B)"  and 
inserting  "§§  2251(a),  (b).  (c)(1)(B). 
2258(a).  (by. 

The  Commentary  to  §  2G2.1  captioned 
"AppUcation  Notes"  is  amended  in 
Note  3  by  inserting  "based  on  an  abuse 
of  a  position  of  trust"  after  "Use  of 
Special  Skill)". 

Section  2G2.2(a)  is  amended  by 
striking  "15"  and  inserting 
'•[17H1811191". 
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Section  2G2.2(b)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(5)  If  a  computer  was  used  to 
transmit  the  notice  or  advertisement  of 
the  material  or  to  transport  or  ship  the 
material,  increase  by  I2]|3l(4]  levels.". 

The  Commentary  to  §  2G2.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2258(a),  (b)"  after 
"2252(a)(lH3)". 

Section  2G2.4(a)  is  amended  by 
striking  "13"  and  inserting  / 

"|15]|16)[17l". 

Section  2C2.4(b)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(3)  If  the  defendant's  possession  of 
the  material  resulted  from  the 
defendant's  use  of  a  computer,  increase 
by  (2][3l(4]  levels.". 

(B)  Additional  Issues  for  Comment: 
The  Commission  invites  comment  on 
wheth^  §2G2.1  should  be  amended  to 
add  an  enhancement  to  the  offense  level 
for  the  use  of  a  computer  comparable  to 
the  enhancement  for  the  use  of  a 
computer  directed  to  be  added  to 
§§  2G2.2  and  2G2.4  by  the  Sex  Crimes 
Against  Children  Prevention  Act  of 
1995.  Such  an  amendment  to  §  2G2.1 
would,  for  example,  apply  to  the  use  of 
a  computer  to  solicit  the  participation  of 
minors  in  sexually  explicit  conduct. 

In  addition,  the  Commission  invites 
comment  on  whether  the  guidelines  in 
Chapter  Two,  Part  G,  Subpart  Two 
should  be  amended  to  add  an 
application  note  for  each  such  guideline 
comparable  to  the  application  note 
included  in  each  of  the  guidelines  of 
Chapter  Two,  Part  A,  Subpart  Three 
(Criminal  Sexual  Abuse)  which 
indicates  that  an  upward  departure  may 
be  warranted  if  the  defendant's  criminal 
history  includes  a  prior  sentence  for 
conduct  that  is  similar  to  the  instant 
offense. 

2.  Synopsis  of  Proposed  ! 

Amendments:  The  proposed 
amendments  set  forth  below  as  Option 
1  and  Option  2  implement  the  directive 
contained  in  section  4  of  the  Sex  Crimes 
Against  Children  Prevention  Act  of 
1995.  That  section  directs  the 
Commission  to  increase  by  at  least  three 
levels  the  base  offense  level  for  offenses 
involving  the  transportation  of  minors 
with  intent  to  engage  in  criminal  sexual 
activity  under  section  2423(a)  of  title  18, 
United  States  Code. 

In  an  effort  to  further  the 
Commission's  goal  of  simplifying  the 
operation  of  the  guidelines,  Option  2 
also  consolidates  §§  2G1.1 
(Transportation  for  the  Purpose  of 
Prostitution  or  Prohibited  Sexual 
Conduct)  and  2C1.2  (Transportation  of  a 
Minor  for  the  Purpose  of  Prostitution  or 


Prohibited  Sexual  Conduct).  As 
proposed  under  Option  2,  the  base 
offense  level  for  offenses  covered  by 
§  2C1.2  is  decreased  from  the  current 
level  of  16  to  a  proposed  level  of  14  in 
order  to  effectuate  the  consolidation  of 
§§2G1.2  and  2G1.1  (which  currently 
has  a  base  offense  level  of  14).  However. 
Option  2  does  not  reduce  the  overall 
offense  level  for  offenses  covered  by 
§  2G1.2  because  the  specific  offense 
characteristic  related  to  the  age  of  the 
victim  is  proposed  to  be  increased  by 
two  levels  to  compensate  for  the 
reduction  in  the  base  offense  level.  That 
specific  offense  characteristic  would 
then  be  increased  by  another  three,  four, 
or  five  levels  to  implement  the  directive 
contained  in  section  4  of  the  Sex  Crimes 
Against  Children  Prevention  Act  of 
1995.  Additionally  under  Option  2,  the 
specific  offense  characteristics  and  cross 
references  that  now  apply  only  to 
§  2G1.2  are  added  to  §  2G1.1. 

In  addition.  Option  1  and  Option  2 
both  clarify  that  if  an  adjustment  under 
§  2Gl.2(b)(4)  applies  because  of  the 
nature  of  the  defendant's  relationship 
with  the  minor  involved  in  the  offense, 
§  3B1.3  does  not  apply  based  on  an 
abuse  of  a  position  of  trust:  §  3B1.3  may 
nevertheless  apply  based  on  the  use  of 
a  special  skill. 

(A)  Proposed  Amendment — Option  1: 
Section  2Gl.2(a)  is  amended  by  striking 
"16"  and  inserting  "[19)(20ll2H". 

The  Commentary  to  section  2G1.2 
captioned  "Statutory  Provisions"  is 
amended  by  striking  "2423"  and 
inserting  "2423(a)". 

The  Commentary  to  section  2G1.2 
captioned  "Application  Notes"  is 
amended  in  Note  6  by  inserting  "based 
on  an  abuse  of  a  position  of  trust"  after 
"Use  of  Special  Skill)". 

(B)  Proposed  Amendment — Option  2 
(Consolidation  of  §§  2G1.1  and  2G1.2): 
Subpart  One  of  Part  G  of  Chapter  Two 
is  amended  by  striking  §§  2G1.1  and 
2G1.2  and  inserting  the  following: 

"§  2G1.1.  Transportation  for  the 
Purpose  of  Prostitution  or  Prohibited 
Sexual  Conduct. 

"(a)  Base  Offense  Level:  14. 

"(b)  Specific  Offense  Characteristics. 

"(1)  h  the  offense  involved  the  use  of 
physical  force,  or  coercion  by  threats  or 
drugs  or  in  any  manner,  increase  by  4 
levels. 

"(2)  If  the  offense  involved  the 
transportation  of  a  person  who  (A)  has 
not  attained  the  age  of  twelve  years, 
increase  by  [9|[10||ll|  levels;  (B)  has 
attained  the  age  of  twelve  years  but  has 
not  attained  the  age  of  sixteen  years, 
increase  by  [7l|8l(9l  levels;  or  (C)  has 
attained  the  age  of  sixteen  years  but  has 
not  attained  the  age  of  eighteen  years, 
increase  by  (5][6l|7]  levels. 


"(3)  If  subsection  (b)(2)  applies,  and 
the  defendant  was  a  parent,  relative,  or 
legal  guardian  of  the  minor,  or  if  the 
minor  was  otherwise  in  the  custody, 
care,  or  supervisory  control  of  the 
defendant,  increase  by  2  levels. 

"(c)  Cross  References. 

"(1)  If  the  offense  involved  causing, 
transporting,  permitting,  or  offering  or 
seeking  by  notice  or  advertisement,  a 
minor  to  engage  in  sexually  explicit 
conduct  for  the  purpose  of  producing  a 
visual  depiction  of  such  conduct,  apply 
§  2G2.1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material;  Custodian 
Permitting  Minor  to  Engage  in  Sexually 
Explicit  Conduct;  Advertisement  for 
Minors  to  Engage  in  Production). 

"(2)  If  the  offense  Involved  criminal 
sexual  abuse,  attempted  criminal  sexual 
abuse,  or  assault  with  intent  to  commit 
criminal  sexual  abuse,  apply  §  2A3.1 
(Criminal  Sexual  Abuse;  Attempt  or 
Assault  with  the  Intent  to  Commit 
Criminal  Sexual  Abuse). 

"(3)  If  the  offense  did  not  involve 
transportation  for  the  purpose  of 
prostitution,  and  neither  subsection 
(c)(1)  nor  (c)(2)  is  applicable,  use  the 
offense  guideline  applicable  to  the 
underlying  prohibited  sexual  conduct.  If 
no  offense  guideline  is  applicable  to  the 
prohibited  sexual  conduct,  apply 
§  2X5.1  (Other  Offenses). 

"(d)  Special  Instructions. 

"(1)  Ifthe  offense  involved  the 
transportation  of  more  than  one  person. 
Chapter  Three,  Part  D  (Multiple  Counts) 
shall  be  applied  as  if  the  transportation 
of  each  person  had  been  contained  in  a 
separate  coimt  of  conviction. 

"(2)  For  the  purposes  of  this 
guideline,  'transportation'  includes  (A) 
transporting  a  person  for  the  purpose  of 
prostitution  or  prohibited  sexual 
conduct,  and  (B)  persuading,  inducing, 
enticing,  or  coercing  a  person  to  travel 
for  the  purpose  of  prostitution  or 
prohibited  sexual  conduct. 

"Commentary 

"Statutory  Provisions:  8  U.S.C.  §  1328; 
18  U.S.C.  §§  2421,  2422,  2423(a). 

"Application  Notes: 

"1.  'Sexually  explicit  conduct',  as 
used  in  this  guideline,  has  the  meaning 
set  forth  in  18  U.S.C.  §  2256. 

"2.  The  enhancement  for  physical 
force,  or  coercion,  anticipates  no  bodily 
injury.  If  bodily  injury  results,  an 
upward  departure  may  be  warranted. 
See  Chapter  Five,  Part  K  (Departures). 

"3.  'Coercion',  as  used  in  tnis 
guideline,  includes  any  form  of  conduct 
that  negates  the  voluntariness  of  the 
behavior  of  the  person  transported.  This 
factor  would  apply,  for  example,  where 
the  ability  of  the  person  being 


transported  to  appraise  or  control 
conduct  was  substantially  impaired  by 
drugs  or  alcohol.  In  the  case  of 
transportation  involving  an  adult,  rather 
than  a  minor,  this  characteristic 
generally  will  not  apply  where  the 
alcohol  or  drug  was  volimtarily  taken. 

"4.  For  the  purposes  of  §  3B1.1 
(Aggravating  Role),  the  persons 
transported  are  considered  participants 
only  if  they  assisted  in  the  imlawful 
transportation  of  others. 

"5.  For  the  pvirposes  of  Chapter  Three, 
Part  D  (Multiple  Counts),  each  person 
transported  is  to  be  treated  as  a  separate 
victim.  Consequently,  multiple  counts 
involving  the  transportation  of  different 
persons  are  not  to  be  grouped  together 
under  §  3D1.2  (Groups  of  Closely- 
Related  Counts).  Special  instruction 
(c)(1)  directs  that  ifthe  relevant  conduct 
of  an  offense  of  conviction  includes 
more  than  one  person  being  transported, 
whether  specifically  cited  in  the  coimt 
of  conviction  or  not,  each  such  person 
shall  be  treated  as  if  contained  in  a 
separate  count  of  conviction. 

"6.  Subsection  (b)(3)  is  intended  to 
have  broad  application  and  includes 
offenses  involving  a  minor  entrusted  to 
the  defendant,  whether  temporarily  or 
permanently.  For  example,  teachers,  day 
care  providers,  baby-sitters,  or  other 
temporary  caretakers  are  among  those 
who  would  be  subject  to  this 
enhancement.  In  determining  whether 
to  apply  this  adjustment,  the  court 
should  look  to  the  actual  relationship 
that  existed  between  the  defendant  and 
the  child  and  not  simply  to  the  legal  . 
status  of  the  defendant-child 
relationship. 

"7.  Ifthe  adjustment  in  subsection 
(b)(3)  applies,  do  not  apply  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill)  based  on  an  abuse  of  a 
position  of  trust. 

"8.  The  cross  reference  in  subsection 
(c)(1)  is  to  be  construed  broadly  to 
include  all  instances  where  the  offense 
involved  employing,  using,  persuading, 
inducing,  enticing,  coercing, 
transporting,  permitting,  or  offering  or 
seeking  by  notice  or  advertisement,  a 
minor  to  engage  in  sexually  explicit 
conduct  for  the  piu^jose  of  producing 
any  visual  depiction  of  such  conduct. 

"9.  The  cross  reference  at  subsection 
(c)(3)  addresses  the  imusual  case  in 
which  the  offense  did  not  involve 
transportation  for  the  pi,upose  of 
prostitution  and  neither  subsection 
(c)(1)  nor  (c)(2)  is  applicable.  In  such 
case,  the  guideline  for  the  imderlying 
prohibited  sexual  conduct  is  to  be  used, 
e.g..  §  2A3.2  (Criminal  Sexual  Abuse  of 
a  Minor  (Statutory  Rape)  or  Attempt  to 
Conunit  Such  Acts)  or  §  2A3.4  (Abusive 
Sexual  Contact  or  Attempt  to  Commit 


Abusive  Sexual  Contact).  If  there  is  no 
offense  guideline  for  the  underlying 
prohibited  sexual  conduct.  §  2X5.1 
(Other  Offenses)  is  to  be  used.". 

(C)  Additional  Issue  for  Comment: 
The  Commission  invites  comment  on 
whether,  as  an  alternative  to  the 
proposed  amendments  set  forth  above  as 
Option  1  and  Option  2,  the  Commission 
should  apply  the  ei\hanced  offense  level 
required  by  the  congressional  directive 
only  if  the  defendant  is  convicted  of  18 
U.S.C.  2243(a).  Note  that  section  4  of  the 
Sex  Crimes  Against  Children  Prevention 
Act  of  1995  directs  the  Commission  to 
increase  by  at  least  three  levels  the  base 
offense  level  for  an  offense  under  18 
U.S.C.  2243(a).  As  proposed  for 
comment  under  Option  1 ,  the  enhanced 
base  offense  level  (increasing  the 
current  level  of  16  to  a  proposed  level 
of  19,  20,  or  21)  would  apply  to  all 
offenses  to  which  §  2G1.2  ciurcntly 
applies,  not  just  offenses  under  18 
U.S.C.  2243(a).  Similarly,  as  proposed 
for  comment  under  Option  2,  the 
enhanced  specific  offense  characteristic 
related  to  the  age  of  the  victim 
(increasing  the  current  levels  by  three, 
four,  or  five  levels,  in  addition  to  the 
two-level  increase  for  that  specific 
offense  characteristic  proposed  to  be 
made  under  Option  2  as  a  result  of  the 
consolidation  of  §§  2G1.2  and  2G1.1) 
would  apply  to  all  offenses  to  which 
§  2G1.2  currently  applies. 

IFR  Doc.  96-4050  Filed  2-22-96;  8:45  am) 

MLUNGCOOE  221»-4<M> 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2338] 

Shipping  Coordinating  Committee, 
Marine  Environment  Protection 
Committee  and  Associated  Bodies; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Wednesday, 
March  27,  1996.  in  Room  2415.  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  DC  20593. 
The  piupose  of  the  meeting  is  to  prepare 
for  discussions  regarding  the  new 
Annex  VI  of  the  International 
Convention  for  the  Prevention  of 
Pollution  &t)m  Ships  (MARPOL  73/78) 
addressing  the  control  of  air  pollution 
firom  ships.  These  discussions  will  take 
place  diuing  the  Thirty-eighth  session  of 
the  Marine  Environment  Protection 
Committee  of  the  International  Maritime 
Organization  (IMO)  scheduled  for  July 
01-10, 1996,  at  IMO  Headquarters  in 
London,  England. 


Among  other  things,  items  of 
particular  interest  are:  application  of  the 
new  Annex;  criteria  and  procedures  for 
the  establishment  of  special  areas  to 
reduce  sulphur  oxide  emissions:  survey 
and  certification  issues:  reduction  of 
nitrogen  oxide  emissions  from  marine 
engines;  shipboard  incinerators;  ozone 
depleting  substances;  fuel  oil  quality; 
and  volatile  organic  compound 
emissions  during  loading  operations. 
The  U.S.  Safety  of  Life  at  Sea  (SOLAS) 
Working  Group  supports  the  U.S. 
Representative  to  the  IMO  Committee  m 
developing  the  U.S.  position  on  those 
issues  raised  at  the  IMO  Committee 
meetings.  Because  of  the  impact  on 
domestic  regulations  through 
development  of  these  international 
agreements,  the  U.S.  SOLAS  Working 
Group  serves  as  an  excellent  forum  for 
the  public  to  express  their  ideas.  All 
members  of  the  maritime  community 
are  encouraged  to  send  representatives 
to  participate  in  the  development  of 
U.S.  positions  on  those  issues  affecting 
your  maritime  industry  and  remain 
abreast  of  all  activities  ongoing  with  the 
IMO. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Wayne 
Lundy,  U.S.  Coast  Guard  Headquarters. 
Commandant  (G-MMS),  2100  Second 
Street.  S.W..  Washington.  DC  20593- 
0001  or  by  calling:  (202)  267-2206. 

Dated:  February  14. 1996. 
diaries  A  Mast, 

Chairman,  Shipping  Coordinating  Committee 
(FR  Doc.  96-4074  Filed  2-22-96;  8;45  am) 
BMJJNO  CODE  4710-07-M 


[Public  Notice  No.  2335] 


U.S.  International  Telecommunication 
Advisory  Committee  (ITAC);  Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  United  States 
International  Telecommunication 
Advisory  Committee  (ITAC).  This 
advisory  committee  will  continue  to 
obtain  the  views  and  advice  of 
American  experts  and  interested  parties 
with  respect  to  a  brq^d  range  of 
technical,  operational  and 
administrative  questions  in  the 
telecommunications  and  information 
sector.  IT  AC'S  focus  is  on  US 
participation  in  the  work  of 
international  treaty  organizations, 
primarily  the  International 
Telecommunication  Union  (ITU)  and 
the  OAS  Inter-American 
Telecommunication  Commission 
(CITEL). 


UMI 
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The  committee's  principal  work, 
which  is  to  develop,  coordinate  and 
recommend  contributions  to  and 
positions  for  international  meetings  and 
conferences,  has  been  a  major  factor  in 
ensuring  effective  U.S.  preparations  for 
the  relevant  international  activities.  The 
Under  Secretary  for  Management  has 
determined  that  the  committee  is 
necessary  and  in  the  public  interest. 

M^nbership  in  the  ITAC  is  unlimited 
and  may  include  representatives  of  all 
parties  interested  in  the 
telecommunications  and  information 
fields  or  in  the  work  of  ITAC,  including 
U.S.  Government  agencies,  recognized 
operating  agencies,  service  providers, 
manufacturers,  users,  associations, 
academia,  and  the  public  in  general. 
The  committee  will  follow  the 
procedures  prescribed  by  the  Federal 
Advisory  Committee  Act  (FACA). 
Meetings  will  be'open  to  the  public 
unless  a  determination  is  made  in 
accordance  with  section  10(d)  of  the 
FACA,  5  U.S.C.  §§  552b(c)(l)  and  (4), 
that  a  meeting  or  a  portion  of  the 
meeting  should  be  closed  to  the  public. 
Notice  of  each  meeting  will  be  provided 
in  the  Federal  Register  at  least  15  days 
prior  to  the  meeting  date. 

For  further  information,  please  call: 
Richard  E.  Shnur .  FT  AC  Chairman  and 
Director,  Office  of  Multilateral  Affairs. 
International  Communications  and 
Information  Policy,  (202)  647-0050;  fax 
(202) 647-7407. 

Dated:  February  13. 1996.  | 

Vsaya  B.  McCann, 

U.S.  Coordinator,  Communications  and 
Infonnation  Policy. 

|FR  Doc.  96-4072  Filed  2-22-96;  8:45  ami 

MLLMQCOOe  4710-46-M 


DEPARTMENT  OF  TRANSPORTATION 
OfRca  of  ttie  Secretary  ■ 

[Order  M-A-28;  Dockets  OST-95-686  and 
96-685]  I 

Applications  of  Sun  Pacific 
imamrtional.  Inc.,  for  Issuance  of 
Cefliflcals  Authority;  Notice  of  Order 
to  Stiow  Cause       . 

AGBICY:  Department  of  Transportation. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
p>ersons  to  show  cause  whyit  should 
not  issue  an  order  (1)  Hnding  Sun 
Pacific  International,  Inc.,  fit,  willing, 
and  able,  and  (2)  awarding  it  certificates 
of  public  convenience  and  necessity  to 
engage  in  interstate  and  foreign  charter 
passenger  air  transportation. 


UMI 


DATES:  Persons  wishing  to  file 

objections  should  do  so  no  later  than 

February  26.  1996. 

ADDRESSES:  Objections  and  answers  to 

objections  should  be  filed  in  Dockets 

OST-95-585  and  95-586  and  addressed 

to  the  Documentary  Services  Division 

(C-55,  Room  FL-401),  U.S.  Department 

of  Transportation.  400  Seventh  Street, 

SW,  Washington.  D.C.  20590  and  should 

be  served  upon  the  parties  listed  in 

Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  A.  Lawyer.  Air  Carrier  Fitness 

Division  (X-56.  Room  6401),  U.S. 

Department  of  Transportation,  400 

Seventh  Street,  SW,  Washington,  D.C. 

20590.  (202)  366-1064. 

Charles  A.  Huniucutt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  96-4081  Filed  2-22-96;  8:45  am) 

BILLING  CODE  4910-a2-P 


Federal  Highway  Administration 

Environmental  Impact  Statement;  Erie 
County,  New  York 

AGENCY:  Federal  Highway 
Administration,  New  York  State 
Department  of  Transportation. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  action  to  be  evaluated  by 
this  Environmental  Impact  Statement  is 
the  rehabilitation  or  reconstruction  of 
the  Peace  Bridge  U.S.  Plaza  and 
Connecting  Roadways  to  improve 
circulation  and  increase  capacity  for  the 
processing  of  commercial  and  passenger 
vehicles  at  the  international  border  with 
Canada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building.  9th  Floor, 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207,  (518)  431- 
4127;  or  Robert  J.  Russell,  Regional 
Director.  New  York  State  Department  of 
Transportation,  Region  5.  125  Main 
Street,  Buffalo,  New  York  14203.  (716) 
847-3238;  or  Clifford  T.  Elwood,  Capital 
Projects  Manager,  Buffalo  and  Fort  Erie 
Public  Bridge  Authority,  Peace  Bridge 
Plaza,  Buffalo,  New  York  14213-2494, 
(716) 884-6752. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration     ' 
(FHWA),  in  cooperation  with  the 
Buffalo  and  Fort  Erie  Public  Bridge 
Authority  (BFEPBA)  and  the  New  York 
State  Department  of  Transportation 
(NYSDOT),  will  evaluate  various  Plaza 
alternatives  which  consider  building 


placement,  vehicle  circulation  patterns, 
and  improved  ingress  and  egress.  Each 
option  calls  for  a  major  renovation  of 
the  17-acre  international  toll  plaza 
including  toll  booths,  administration 
buildings  and  primary  and  secondary 
inspection  operations  performed  by  the 
U.S.  Customs  Service  and  the 
Immigration  and  Naturalization  Service. 
Alternatives  include  potential 
expansion  of  the  existing  Plaza  to 
accommodate  space  requirements  for 
primary  and  secondary  vehicle 
inspection,  vehicle  circulation  and 
processing.  Connecting  roadway 
alternatives  consider  improved  ingress 
and  egress  patterns  to  the  Plaza  to 
facilitate  improved  on-site  circulation, 
closure  of  Moore  and  Baird  Chives 
within  the  Historic  Front  Park,  and 
improved  cormections  between  1-190, 
local  roadways,  and  the  Peace  Bridge    ' 
Plaza.  The  environmental,  socio- 
economic, and  engineering  viability 
implications  of  each  alternative  will  be 
examined.  The  no  action  alternative  will 
also  be  analyzed  as  a  base  line  for  . 
gauging  the  impacts  of  the  Plaza  and 
roadway  reconfiguration  alternatives. 

Input  fi-om  federal,  State,  local 
governments,  local  agencies,  private 
organizations,  and  the  community  will 
be  solicited  during  the  development  of 
the  Environmental  Impact  Statement 
(EIS).  A  public  scoping  meeting  and  a 
formal  public  hearing  will  be  scheduled. 
Public  notice  will  be  given  to  identify 
the  time  and  place  for  the  meeting  and 
hearing.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  questions,  and 
suggestions  are  invited  from  all 
interested  parties.  They  should  be 
directed  to  the  BFEPBA,  NYSDOT  or 
FHWA  at  the  address  provided  above. 

Issued  on  February  13, 1996. 
Stanlay  Gw, 

Assistant  Division  Administrator,  Federal 
Midway  Administration,  Albany,  New  York. 
(FR  Doc.  96-4073  Filed  2-22-96;  8:45  am| 

BILUNG  COM  4t1»-22-M 


Environinontal  hnpect  Stalanwnt: 
Otero  County,  New  IMexieo 

AGENCY:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  impact  Statement. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  import  statement  will  be 


prepared  for  a  proposed  highway  project 
in  Otero  County,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Bird,  Environmental 
Planning  Engineer,  Federal  Highway 
Administration,  P.O.  Box  25246. 
Denver.  Colorado  80225.  telephone  303- 
969-5909. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  Lincoln 
National  Forest  and  the  New  Mexico 
State  Highway  and  Transportation 
Department,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  New  Mexico 
Forest  Highway  (FH)  45,  Sacramento 
River  Road.  The  portion  to  be  improved 
extends  13.1  miles  from  Sunspot  to 
Timberon  in  Otero  County,  New 
Mexico.  The  FHWA  is  the  lead  agency. 
The  USDA-Forest  Service,  Lincoln 
National  Forest,  will  assist  the  FHWA  in 
the  preparation  of  the  environmental 
impact  statement. 

Improvements  are  being  considered  to 
provide  a  safe,  all-weather  facility  for 
the  existing  and  projected  traffic 
demand.  Alternatives  under 
consideration  include  (1)  taking  no 
action,  (2)  the  improvement  of  the 
existing  facility  to  appropriate  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
design  criteria,  and  (3)  other  alternatives 
that  may  be  developed  during 
environmental  process. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens.  A  public  scoping  meeting 
and  a  public  hearing  will  be  held  in  the 
project  area.  Information  on  the  time 
and  place  of  public  meetings  and 
hearings  will  be  provided  in  the  local 
news  media  and  by  letter  to  individuals 
and  agencies  that  have  expressed 
interest  in  the  proposal.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numtier  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
Issued  on:  February  6, 1996. 


Dated:  February  15, 1996. 
Larry  C.  Smith. 

Division  Engineer,  FHWA,  Denver.  Colorado 
|FR  Doc.  96-4092  Filed  2-22-96;  8:45  am] 
BILUNG  CODE  4«10-22-M 


Research  and  Special  Programs 
Administration 

Office  of  Haiardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  D.O.T. 
action:  List  of  Applications  for 
modification  of  exemptions  or 
application  to  become  a  party  to  an 
exemption;  Correction. 

summary;  Notice  of  Application  No. 

10933-P  Laidlaw  Environmental 

Services,  Inc.  should  have  appeared  at 

page  1985  of  the  February  13.  1996 

Federal  Register. 

J.  Suzanae  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 

Exemptions  and  Approvals. 

jFR  Doc.  96-^080  Filed  2-22-96;  8:45  ami 

BILUNQ  CODE  4«10-«»-M 


DEPARTMENT  OF  THE  TNEASUAY 

Financial  Management  Service 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Financial'Management  Service, 

Treasury. 

ACnON:  Notice. 

summary:  Pursuant  to  5  U.S.C.  552a,  the 
Privacy  Act  of  1974,  as  amended,  and 
the  Office  of  Management  and  Budget 
(0MB)  Guidelines  on  the  Conduct  of 
Matching  Programs,  notice  is  hereby 
given  of  the  conduct  of  a  Financial 
Management  Service  (FMS)  program  of 
computer  matches. 
EFFECTIVE  DATE:  March  25, 1996. 
address:  Comments  or  inquiries  may  be 
submitted  to  the  Debt  Management 
Services,  Financial  Management 
Service.  401  14th  Street.  SW.  Room  151. 
Washington,  DC  20227. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  Debt  Management  Services, 
(202) 874-6660. 

SUPPLEMENTARY  INFORMATION:  FMS  is  the 
central  disbursing  source  for  the  Federal 
Government  and  currently  receives 
recurring  and  non-recurring  payment 
certification  records  from  departments 
and  agencies  of  the  Government.  FMS 


has  a  "system  of  records"  (as  dofined  in 
the  Privacy  Act  of  1974)  for  specific 
recurring  benefit  payments  entitled, 
"Payment  Issue  Re<:ords  for  Regular 
Recurring  Benefit  Payments"  identified 
as  Treasury/FMS  .002. 

FMS  has  been  designated  by  the 
Office  of  Management  and  Budget  as  the 
lead  agency  in  credit  management  and 
debt  collection  for  the  Federal 
Government. 

Centralized  administrative  offset  was 
specifically  recommended  by  the 
Presidents  Council  onJntegrity  and 
Efficiency  in  a  report  dated  Mart;h  22, 
1995.  The  Treasury  Offset  Program  takes 
advantage  of  FMS'  dual  roles  as  the 
primary  disbursing  agency  for  the 
Federal  Government,  and  the  lead 
agency  for  debt  collection  within  the 
Government.  The  Treasury  Offset 
Program  is  one  of  the  key  elements  in 
the  Department  of  the  Treasury's 
reinvention  initiative  to  improve 
collection  of  non-tax  debts  owed  to  the 
United  States. 

NAME  OF  SOURCE  AQENCY: 

Financial  Management  Service. 

NAME  OF  REOPBIT  AOENCV: 

Financial  Management  Service. 

■EOMMNQ  AND  COMPLETION  DATES: 

This  program  of  computer  mat(Jies 
will  commence  not  earlier  than  the 
fortieth  day  after  copies  of  the  Computer 
Matching  Agreement  are  provided  to  the 
Congress  and  OMB  unless  comments 
dictate  otherwise.  The  program  of 
computer  matches  will  conclude  at  the 
end  of  the  eighteenth  month  after  the 
beginning  date. 


The  purpose  of  this  program  of 
computer  matches  is  to  identify 
payments  made  to  civil  service 
annuitants  which  are  subject  to  offset  to 
reduce  outstanding  delinquent  debts 
owed  to  the  Federal  Government,  and  to 
offset  such  payments  where  appropriate. 

authowty: 

Authority  for  this  program  of 
computer  matches  is  granted  under  31 
U.S.C.  3716. 

CATEQORKS  OF  MDIVDUALS  COVEREO: 

Individuals  receiving  benefits  in  the 
form  of  regular  recurring  payments 
authorized  by  the  Office  of  Personnel 
Management,  individuals  who  are 
indebted  to  the  United  States  and  whose 
debts  may  be  collected  by  offset  in 
accordance  with  31  U.S.C.  3716. 

CATEGORIES  OF  RECORDS  COVERED: 

Included  in  this  program  of  computer 
matches  is  information  concerning  the 
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debtor  contained  in  the  Debt  Collection 
Operations  System  (Treasury/FMS  .014) 
including  name,  taxpayer  identification 
number,  the  amount  of  the 
indebtedness,  the  name  and  address  of 
the  agency  who  is  principally 
responsible  for  collecting  the  debt,  and 
the  name,  phone  number  and  address  of 
an'agency  contact.  Information 
contained  in  Payment  Issue  Records  for 
Regular  Recurring  Benefit  Payments 
(Treasury/FMS  .002)  which  shall  be 
included  in  this  program  of  computer 
matches  shall  be  Jimited  to  information 
concerning  individuals  receiving  civil 
service  annuities  and  shall  include 
name,  taxpayer  identification  number, 
mailing  address,  and  the  amount  of 
payment.  i 


Dated:  February  14, 1996. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 

[FR  Doc.  96-4109  Filed  2-22-96;  8:45  am) 

iCodK  4t10-3S-F 


Oflic*  of  ttie  Comptroller  of  the 
Ciirr«ncy 

[Docket  No.  96-04]  I 

Independent  Regulatory  Appeals 
Process 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Notice. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  in 
final  form  its  guidelines  that  permit 
national  banks  to  appeal  certain  OCC 
decisions  and  actions.  These  appeals 
guidelines  are  required  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
These  final  guidelines  supersede  the 
OCC  prior  appeals  policy  as  set  forth  in 
Banking  Circular  No.  272. 
EFFECTIVE  OATE:  February  23, 1996. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Heidi  Thomas,  Legislative  Counsel, 
Legislative  and  Regulatory  Activities 
Division,  202-874-5090,  or  Carol 
Connelly,  Office  of  the  Chief  National 
Bank  Examiner,  202-874-5350,  Office  . 
of  the  Comptroller  of  the  Currency,  250 
E  Street  SW,  Washington,  DC  20219. 

SUPPLBCNTARY  INFORMATION: 

A.  Background 

Section  309(a)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325  (12  U.S.C.  4806)  (Act). 
which  was  signed  into  law  on 
September  23, 1994.  requires  the  OCC. 
the  Office  of  Thrift  Supervision,  the 


Federal  Deposit  Insurance  Corporation, 
and  the  Federal  Reserve  Board  (Federal 
banking  agencies),  and  the  National 
Credit  Union  Administration  to 
establish  an  independent  internal 
appellate  process.  This  process  must  be 
available  to  review  material  supervisory 
determinations  made  at  insured 
depository  institutions  or  credit  unions 
that  the  agency  supervises. 

Specifically,  the  Act  defines 
"independent  appellate  process"  in 
section  309(f)(2)  (12  U.S.C.  4806(f)(2))  as 
a  review  by  an  agency  official  who  does 
not  directly  or  indirectly  report  to  the 
agency  official  who  made  the  material 
supervisory  determination  under 
review. 

In  addition,  the  Act  defines  "material 
supervisory  determinations"  in  section 
309(f)(1)  (12  U.S.C.  4806(f)(1))  to 
include  determinations  relating  to  (1) 
examination  ratings,  (2)  the  adequacy  of 
loan  loss  reserve  provisions,  and  (3) 
loan  classifications  on  loans  thati 
significant  to  an  institution.  This 
definition  expressly  excludes  a 
determination  to  appoint  a  conservator 
or  receiver  for  an  insured  depository 
institution  or  a  decision  to  take  prompt 
corrective  action  pursuant  to  section  38 
of  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  (12  U.S.C.  1831o).  Section 
309(g)  of  the  Act  (12  U.S.C.  4806(g)) 
expressly  provides  that  the  Act's 
requirement  to  establish  an  appeals 
process  does  not  affect  the  authority  of 
the  Federal  banking  agencies  to  take 
enforcement  or  supervisory  actions 
against  an  institution. 

Finally,  section  309(b)  of  the  Act  (12 
U.S.C.  4906(b))  requires  that  the  Federal 
banking  agencies  hear  and  decide 
appeals  expeditiously  and  ensure  that 
appropriate  safeguards  exist  for 
protecting  the  appellant  from  retaliation 
by  Federal  banking  agency  examiners. 

On  December  22,  1994,  the  OCC 
published  in  the  Federal  Register  for 
notice  and  comment  proposed 
guidelines  for  this  appellate  process  (59 
FR  66067).  as  required  by  section  309(c) 
of  the  Act  (12  U.S.C.  4806(c)).  These 
procedures  modified  and  clarified  the 
OCC's  existing  national  bank  appeals 
procedures,  described  in  Banking 
Circular  No.  272  (June  11. 1993),  to 
make  them  consistent  with  the 
requirements  of  the  Act. 

Pursuant  to  this  notice  and  request  for 
comments,  the  OCC  received  three 
comment  letters  from  interested  parties. 
These  comment  letters  generally 
supported  the  OCC's  proposed 
guidelines  and  concluded  that  they 
satisfied  the  requirements  of  the  Act. 
However,  the  commenters  suggested 
some  changes,  several  of  which  the  OCC 
has  addressed  in  the  final  guidelines. 


B.  Comments 

1.  Examiner  Retaliation 

To  prevent  examiner  retaliation,  the 
proposed  guidelines  required  the  OCC 
Ombudsman  to  contact  the  appellant 
bank  to  inquire  whether  it  believes  that 
OCC  examiners  have  taken  actions 
against  it  in  retaliation  for  its  appeal. 
The  Ombudsman  must  contact  the  bank 
within:  (1)  six  months  after  the  date  the 
Ombudsman,  Deputy  Administrator,  or 
Deputy  Comptroller  issues  a  final 
written  response  to  an  appeal;  and  (2) 
six  months  after  the  date  of  completion 
of  the  first  examination  following  an 
appeal.  In  addition,  national  banks  that 
believe  they  are  the  subject  of  retaliation 
because  of  their  appeal  may,  at  any 
time,  seek  redress  with  the 
Ombudsman. 

The  commenters  agreed  that  these 
procedures  provide  appropriate 
safeguards  to  protect  the  appellant  bank 
from  retaliation  by  agency  examiners,  as 
required  by  the  Act.  However,  the 
commenters  suggested  that  the 
guidelines  also  should  state  specifically 
that  examiner  retaliation  is 
unacceptable  and  unprofessional  and 
should  provide  for  disciplinary 
sanctions  or  otherwise  describe  what 
"appropriate  action"  may  ensue  if  the 
Ombudsman  determines  that  retaliation 
has  occurred.  In  addition,  one 
commenter  suggested  permitting  the 
Ombudsman  to  exclude  from  the  next 
examination  any  personnel  involved  in 
the  appealed  decision. 

The  OCC  strongly  agrees  that  any 
form  of  examiner  retaliation  is 
unacceptable  and  unprofessional.  The 
OCC  also  agrees  that,  in  some  cases,  it 
may  be  appropriate  to  exclude  from  the 
next  examination  of  the  bank  personnel 
involved  in  the  appealed  decision. 
Therefore,  the  final  guidelines  provide 
that  the  Ombudsmen  may  recommend 
to  the  Comptroller  that  the  next 
examination  of  a  national  bank  not 
include  personnel  involved  in  a 
decision  appealed  by  that  bank.  The 
Comptroller  will  make  the  final  decision 
on  exclusion. 

The  proposed  guidelines  required  the 
Ombudsman,  upon  determining  that 
retaliation  has  occurred,  to  forward  the 
complaint  to  the  District  Administrator, 
Deputy  Comptroller,  or  Inspector 
General  for  appropriate  action.  The  final 
guidelines  require  the  Ombudsman  to 
forward  these  complaints  to  the  Senior 
Deputy  Comptroller  for  Bank 
Supervision  Operations  or  the  Inspector 
General.  The  OCC  believes  that 
retaliation  complaints  are  better 
handled  by  senior  staff  in  the 
Washington  Office  than  in  the  District 
Office  where  the  retaliation  is  alleged. 
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In  addition, .the  final  guidelines  more 
specifically  refer  to  "disciplinary" 
action  consistent  with  OCC  policies  and 
procedures.  The  OCC  believes,  however, 
that  further  description  of  particular 
disciplinary  actions  is  outside  the  scope 
of  these  guidelines. 

2.  Scope  of  Appeal 

Except  as  otherwise  provided,  the 
proposed  guidelines  permitted  national 
banks  to  seek  review  of  all  agency 
decisions  and  actions,  including 
material  supervisory  determinations. 
Section  309(f)(1)  of  the  Act  (12  U.S.C. 
4806(f)(1))  defines  "material  supervisory 
decisions"  as  determinations  relating  to 
examination  ratings,  the  adequacy  of 
loan  loss  reserve  provisions,  and  loan 
classifications  on  loans  that  are 
significant  to  an  institution. 

The  proposed  guidelines  did  not 
allow  a  national  bank  to  seek  review  of 
an  agency  decision  or  action  involving 
the  appointment  of  a  receiver  or 
conservator,  or  a  decision  that  is 
enforcement-related,  including  a 
decision  to  take  prompt  corrective 
action  pursuant  to  section  38  of  the  FDI 
Act  (12  U.S.C.  18310).  The  proposed 
guidelines  also  expressly  excluded 
preliminary  examination  conclusions 
communicated  to  the  national  bank 
prior  to  the  issuance  of  either  a  Final 
Report  of  Examination  or  other  written 
communication  from  the  OCC.  The  OCC 
believes  that,  until  these  preliminary 
conclusions  become  final,  they  are  not 
"material  supervisory  determinations" 
for  purposes  of  the  appellate 
procedures. 

The  commenters  stated  that,  in 
general,  the  scope  of  appealable  matters 
under  the  proposed  guidelines  is 
appropriate  and  reasonable.  However, 
one  commenter  requested  the  OCC  to 
clarify  that  national  banks  may  appeal 
informal  enforcement  actions  under  the 
guidelines.  The  OCC  belieyes,  however, 
that  distinguishing  between  formal  and 
informal  enforcement  actions  or 
decisions  could  be  counterproductive, 
and  could  improperly  influence  what 
would  otherwise  be  OCC  supervisory 
judgements  concerning  the  appropriate 
enforcement  action  in  a  particular  case. 
Currently,  the  OCC  excludes  informal 
enforcement  decisions  and  actions  from 
appeals  pursuant  to  Banking  Circular 
272.  This  exclusion  has  proved  to  be 
workable  and  the  OCC  believes  that  it  is 
appropriate.  Therefore,  both  formal  and 
informal  enforcement  actions  will 
continue  to  be  excluded  from  the  scope 
of  appealable  matters  available  under 
the  final  guidelines. 

Some  commenters  also  requested  that 
the  OCC  not  tie  the  definition  of 
significant  loan  classification  to  a  set 


percentage  of  the  portfolio  classified. 
The  commenters  also  opposed  a 
definition  that  is  more  narrow  or  more 
restrictive  than  that  used  by  any  other 
agency  in  implementing  their 
guidelines.  These  comments  do  not 
apply  to  the  OCC's  proposed  guidelines, 
which  permit  appeals  of  all  types  of 
loan  classifications.  The  OCC  agrees  that 
the  definition  should  not  be  narrowed 
and  therefore  will  continue  to  permit 
appeals  of  all  types  of  loan 
classifications 

3.  Timing  of  Appeal 

The  proposed  guidelines  required  the 
District  Administrator,  the  Deputy 
Comptroller,  and  the  Ombudsman, 
absent  any  extenuating  circumstances, 
to  issue  a  written  response  within  45 
calendar  days  of  the  filing  of  an  appeal. 
In  addition,  the  Ombudsman  must  issue 
a  written  response  to  a  second-tier 
appeal,  an  appeal  by  a  national  bank  of 
an  appeal  decision  made  by  a  District 
Administrator  or  Deputy  Comptroller, 
within  30  calendar  days  of  the  filing  of 
that  second-tier  appeal.  These  time 
periods  are  longer  that  those  specified 
in  Banking  Circular  272.  Based  on  its 
current  experience  with  the  appeals 
process,  the  OCC  found  that  some 
additional  time  is  necessary  to  hear  and 
decide  appeals. 

Commenters.  in  general,  agreed  that 
the  new  time  periods  meet  the  Act's 
requirement  that  appeals  be  heard  and 
decided  expeditiously.  However,  two  of 
the  commenters  suggested  that  the  OCC 
increase  the  amount  of  time  in  which  a 
national  bank  may  file  a  second-tier 
appeal.  The  proposed  guidelines 
required  that  a  national  bank  file  a 
second-tier  appeal  within  15  calendar 
days  of  receiving  a  decision  from  the 
District  Administrator  or  Deputy 
Comptroller.  The  commenters  stated 
that,  due  to  intervening  business, 
vacations,  or  holidays,  a  national  bank 
may  not  be  able  to  determine  whether 
to  file  a  second  appeal  within  this  time 
period.  The  OCC  agrees  that  providing 
additional  time  for  filing  second-tier 
appeals  is  reasonable.  Therefore,  the 
final  guidelines  provide  that  a  national 
bank  m^y  file  a  second-tier  appeal 
within  30  calendar  days  after  receiving 
the  decision  from  the  District 
Administrator  or  Deputy  Comptroller. 

C  Other  Modifications  to  Proposed 
Guidelines 

The  OCC  has  made  the  following 
additional  modifications  to  the 
proposed  guidelines: 

1 .  Liaison  Activity 

To  comply  with  section  309(d)(2)  of 
the  Act  (12  U.S.C.  4806(d)(2)).  the  OCC 


has  modified  the  proposed  guidelines  to 
specifically  state  that,  in  addition  to 
hearing  and  deciding  appeals,  the 
Ombudsman  is  availablelo  act  as  a 
liaison  between  the  OCC  and  any 
affected  person  with  respect  to  any 
problem  that  party  may  have  in  dealing 
with  the  OCC  resulting  from  its 
regulatory  activities.  In  so  doing,  the 
Ombudsman  will  ensure  that  safeguards 
exist  to  encourage  persons  to  come 
forward  and  to  preserve  their 
confidentiality.  In  practice,  the 
Ombudsman  informally  acts  ns  a 
liaison.  This  modification  to  the  final 
guidelines  formalizes  this  activity  and 
notifies  other  interested  persons  of  the 
availability  of  the  Ombudsman  for  that 
purpose 

2  Recommendations  of  Policy  Changes 

The  final  guidelines  state  that  the 
Ombudsman  may  report  weaknfsses  in 
OC3C  policy  to  the  Comptroller,  and  may 
make  recommendations  regarding 
changes  in  OCC  policy. 

3.  Reference  to  Ba/iAZ/ig  Buliftm  OCC 
96-18 

In  order  to  clarify  that  other  OCC 
appeals  processes  are  available  for 
national  twnks,  the  final  guidelines 
include  a  statement  advising  national 
banks  that  they  may  obtain  a  separate 
OCC  Bulletin,  OCC  96-lR.  that 
consolidates  all  OCC  appeals  pro<;esses 
that  national  banks  may  follow  to 
appeal  agency  decisions  and  actions. 
Specifically,  this  OCC  Bulletin 
con.solidates  these  final  appeals 
guidelines,  the  Shared  National  Credit 
Appeals  Process,  and  a  new  process  for 
appealing  fair  lending-related  decisions. 
The  final  guidelines  specifically 
reference  the  availability  of  this  separate 
fair  lending  appeals  process. 

4.  Stay  of  Decisions  and  Actions 
Pending  an  Appeal 

The  proposed  guidelines  provided 
that,  as  a  general  rule,  the  filing  of  an 
appeal  serves  to  stay  all  agency 
decisions  and  actions  until  the  appeal  is 
resolved.  The  final  guidelines 
specifically  provide  that  this  stay  does 
not  allow  a  corporate  matter  subject  to 
.    an  appeal  to  be  approved  simply  by  the 
passage  of  time.  In  addition,  the  final 
guidelines  provide  that  an  appropriate 
OCC  official,  in  addition  to  the 
Ombudsman,  may  put  the  disputed 
agency  decision  into  effect  while  the 
appeal  is  still  pending. 

5.  Appeals  on  Behalf  of  Individuals 

To  ensure  that  appealable  OCC 
actions  and  dec:isions  relating  to  an 
individual  as  opposed  to  a  national 
bank  are  not  excluded  from  the  appeals 
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process,  the  final  guidelines  specify  that 
in  the  case  of  an  appealable  matter 
relating  specifically  to  an  individual, 
such  as  section  914  of  FIRREA  or 
Change  in  Bank  Control  Act  notices,  a 
national  bank  may  file  an  appeal  on 
behalf  of  that  individual. 

6.  Scope  of  Appealable  Matters 

To  further  define  the  scope  of  those 
OCC  decisions  that  are  subject  to  the 
appeals  process,  the  final  guidelines 
state  that  formal  and  informal 
rulemakings  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
500  et  seq.)  and  requests  for  agency 
records  or  information  under,  and 
submissions  of  information  to  the  OCC 
that  are  governed  by,  the  Freedom  of 
Information  Act  (5  U.S.C.  552  or  12  CFR 
Part  4)  are  not  appealable  matters.  These 
matters  are  governed  by  separate 
statutory  and  regulatory  procedural 
requirements  and  are  not  included  in 
the  scope  of  matters  appealable  to  the 
Ombudsman. 

The  final  guidelines  also  emphasize 
that,  althou^  preliminary  examination 
conclusions  are  not  appealable,  a 
national  bank  is  encouraged  to  discuss 
any  concerns  or  disagreements 
regarding  these  conclusions  with  its 
examiner-in-charge  or  its  supervisory 
office. 

7.  Appeal  of  Decisions  on  Corporate 
Applications 

Because  appeals  of  corporate 
decisions  are  now  made  though  the 
National  Bank  Appeals  Process,  the 
final  guidelines  delete  all  references  to 
the  appeal  of  corporate  decisions  as  a 
separate  appeals  process.  In  addition, 
the  final  guidelines  provide  that  banks 
that  choose  not  to  file  their  appeal  of 
corporate  application  decisions  directly 
with  the  Ombudsman  must  file  with  the 
Deputy  Comptroller  for  Bank 
Organization  and  Structure  (BOS), 
rather  than  with  the  District  Deputy 
Comptroller,  District  Administrator  or 
Deputy  Comptroller  for  Multinational 
Banking  or  Special  Supervision,  as  in 
other  cases. 


8.  Recusal  of  Ombudsman 
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The  proposed  guidelines  provided 
that  in  cases  where  the  Ombudsman 
should  be  recused  from  reviewing  the 
decision  under  appeal,  the  Ombudsman 
must  transfer  the  appeal  to  the  Senior 
Deputy  Comptroller  for  Bank 
Supervision  Policy.  The  final  guidelines 
instead  provide  that,  in  such  cases,  the 
appeal  must  be  transferred  to  a  senior 
official  designated  by  the  Comptroller. 
The  OCC  has  made  this  change  to 
ensure  that,  in  all  cases,  the  appeal  will 
be  heard  by  a  neutral  reviewer. 


D.  Effect  of  Final  Guidelines 

This  notice  supersedes  the  current 
OCC  appeals  policy  as  set  forth  in 
Banking  Circular  No.  272.  These  final 
guidelines,  however,  do  not  supersede 
any  other  existing  appeals  procedures 
available  under  current  law.  All  of  the 
OCC's  currently  available  regulatory 
appeals  processes  for  national  banks, 
including  these  final  guidelines,  are 
consolidated  in  OCC  Bulletin  96-18, 
available  through  the  OCC's 
Communications  Division,  250  E.  Street, 
SW;,  Washington  DC  20219-0001; 
phone— (202)  874-4700,  fax— (202) 
874-5263. 

The  following  is  the  text  of  the  OCC's 
Appeals  Process  for  National  Banks: 

National  Bank  Appeals  Process 

/.  Policy 

The  OCC  is  responsible  for  fostering 
the  safety  and  soundness  of  the  national 
banking  system,  monitoring,  and 
enforcing  national  banks'  compliance 
with  laws  and  regulations,  and 
encouraging  competitiveness,  integrity, 
and  stability  of  financial  services 
provided  by  the  national  banking 
system.  In  fulfilling  this  mission,  it  is 
the  OCC's  policy  to  maintain  open  and 
ongoing  communication  with  both  the 
institutions  it  supervises  and  other 
affected  persons,  and  to  foster  the  fair 
and  equitable  administration  of  the 
supervisory  process. 

If  a  disagreement  arises  during  the 
supervisory  process,  the  OCC  will 
attempt  to  resolve  the  dispute  fairly  and 
expeditiously  in  an  informal,  amicable 
manner.  If  disagreements  cannot  be 
resolved  through  informal  discussions, 
■  national  banks  and  Federal  branches 
and  agencies  of  foreign  banks 
(collectively  referred  to  as  "national 
banks"  for  purposes  of  these  guidelines] 
are  encouraged,  and  the  examiner 
involved  in  the  dispute  should 
specifically  encourage  the  national 
bank,  to  seek  a  further  review  of  the 
OCC  decisions  or  actions  in  dispute. 

These  guidelines  establish  a  process 
through  which  a  national  bank  can  seek 
such  a  review.  A  critical  element  in  this  " 
appeals  process  is  the  OCC 
Ombudsman.  The  Ombudsman  is 
outside  the  bank  supervision  area  and 
reports  directly  to  the  Comptroller  of  the 
Currency.  With  the  prior  consent  of  the 
Comptroller,  the  Ombudsman  may 
supersede  any  appealable  agency 
decision  or  action  during  the  resolution 
of  an  appealable  matter.  The 
Ombudsman  also  may  report 
weaknesses  in  OCC  policy  to  the 
Comptroller,  and  may  make 
recommendations  regarding  changes  in 
OCC  policy. 


The  procedures  established  in  these 
guidelines  provide  national  banks  a  fair 
and  expeditious  review  of  agency 
decisions  and  actions  while  ensuring 
that  no  one  is  disadvantaged  by  filing  an 
appeal.  If  a  national  bank  has  a  question 
as  to  whether  it  should  make  use  of  this 
appeal  authority,  it  should  contact  the 
Ombudsman. 

In  addition,  the  Ombudsman  is 
available  to  act  as  a  liaison  between  the 
OCC  and  any  affected  person  with 
respect  to  any  problem  such  person  may 
have  in  dealing  with  the  OCC  resulting 
from  its  regulatory  activities. 

Interested  parties  should  direct  all 
communications  with  the  Ombudsman 
to  the  following  address:  Office  of  the 
Ombudsman,  1000  Louisiana  Street, 
Suite  950,  Houston,  Texas  77002-5008; 
phone— (713)  650-0475,  fax— (713) 
650-6248. 

//.  Procedures 

A.  Filing  An  Appeal 

A  national  bank  may  seek  review  of 
appealable  matters  by  filing  an  appeal 
with  either  its  immediate  supervisory 
office  or  with  the  OCC's  Ombudsman. ' 
The  choice  of  where  to  file  is  a  matter 
within  the  sole  discretion  of  the  bank, 
except  as  indicated  below.  All 
appealable  matters  can  be  received  in 
either  location.  However,  in  cases  where 
the  District  Administrator  or  Deputy 
Comptroller  directly  or  indirectly 
participated  in  making  the  decision 
under  review  or  directly  or  indirectly 
reports  to  the  agency  official  who  made 
the  decision  under  review,  the  District 
Administrator  or  Deputy  Comptroller 
must  transfer  the  appeal  to  the 
Ombudsman.  In  addition,  in  cases 
where  the  Ombudsman  should  be 
recused  from  reviewing  the  decision 
under  appeal,  the  Ombudsman  shall 
transfer  the  appeal  to  a  senior  official 
designated  by  the  Comptroller.  The 
procedtves  for  filing  an  appeal  under 
the  tWo  options  are  outlined  below.^ 


■  In  the  case  of  an  appealable  matter  specifically 
relating  to  an  individual  as  opposed  to  a  national 
liank,  such  as  section  914  of  FIRREA  or  Change  in 
Bank  Control  Act  notices,  a  national  bank  may  file 
an  appeal  on  behalf  of  that  individual. 

'The  process  by  which  national  banks  may 
appeal  OCC  decisions  to  make  a  referral  to  the 
Etepartment  of  Justice  (DO|)  or  a  notification  to  the 
Department  of  Housing  and  Urban  Development 
(HUD)  regarding  fair  lending-related  matters  is 
described  separately  in  OCC  Bulletin  96-18.  In 
general,  national  banks  may  file  an  appeal  to  the 
Ombudsman  for  reconsideration  of  a  fair  lending 
decision  within  15  calendar  days  of  the  date  of  the 
virritten  notification  from  the  Senior  Deputy 
Comptroller  for  Bank  Supervision-Operations  of  the 
OCC's  intention  to  make  a  referral  to  DO)  or  a 
notification  to  HUD. 


1.  Supervisory  Office  Appeals 

If  a  disagreement  concerning  an  OCC 
supervisory  decision  or  action  cannot  be 
resolved  informally,  a  national  bank 
may  file  an  appeal  with  its  immediate 
supervisory  office.  Except  as  indicated 
below,  a  community  bank  or  a  regional 
bank  seeking  appeal  imder  this  option 
should  file  the  appeal  with  the  District 
Administrator  or  Deputy  Comptroller  of 
the  OCC  District  in  which  the  bank  is 
headquartered.  A  bank  in  the 
Multinational  Banking  or  Special 
Supervision  programs  using  this  option 
should  file  an  appeal  with  the  Deputy 
Comptroller  for  the  program  in  the 
Washington  Office.  A  national  bank 
seeking  appeal  of  a  corporate 
application  decision  under  this  option 
shall  file  its  appeal  with  the  Deputy 
Comptroller  for  Bank  Organization  and 
Structure  (BOS)  in  the  Washington,  DC 
office.  In  cases  where  the  District 
Administrator  or  Deputy  Comptroller 
directly  or  indirectly  participated  in 
making  the  decision  under  review  or 
directly  or  indirectly  reports  to  the 
agency  official  who  made  the  decision 
under  review,  the  District  Administrator 
or  Deputy  Comptroller  must  transfer  the 
appeal  to  the  Ombudsman  after  advising 
the  appellant. 

An  appellant  national  bank  must 
submit  information  in  writing  fully 
describing  the  matter  in  dispute  and 
setting  forth  its  basis  for  requesting  an 
appeal.  Upon  receipt  of  an  appeal,  the 
appropriate  District  Administrator  or 
lieputy  Comptroller,  or  a  designee  who 
has  not  directly  or  indirectly 
participated  in  making  the  decision  in 
dispute  and  is  not  directly  or  indirectly 
responsible  to  the  agency  official  who 
made  the  decision  under  review,  will 
contact  the  OCC  employee(s)  involved 
in  the  matter  under  appeal.  The  OCC 
employee(s)  shall  submit  written  or  oral 
information  concerning  the  basis  of  the 
appeal.  If  requested  by  a  senior  official 
of  the  national  bank  filing  the  appeal, 
the  appropriate  District  Administrator 
or  Deputy  Comptroller  shall  arrange  a 
meeting  or  a  telephone  call  to  more  fully 
discuss  the  appeal  and  related  issues. 

In  the  absence  of  any  extenuating 
circumstances,  the  appropriate  District 
Administrator  or  Deputy  Comptroller 
shall  issue  a  written  response  within  45 
calendar  days  of  the  filing  of  the  appeal. 
Immediately  after  the  response  is 
issued,  the  District  Administrator  or 
Deputy  Comptroller  shall  forward  to  the 
Ombudsman  a  copy  of  all  relevant 
material  considered  in  the  preparation 
of  the  response,  including  any  written 
submission  by  the  bank. 

If  the  national  bank  disagrees  with  the 
response  from  the  District  Administrator 


or  Deputy  Comptroller,  a  senior  official 
of  the  bank  may  further  appeal  the 
matter  to  the  Ombudsman.  The  bank 
shall  file  written  notice  of  this  second- 
tier  appeal  within  30  calendar  days  of 
receiving  the  response  from  the 
appropriate  District  Administrator  or 
Eteputy  Comptroller. 

After  receipt  of  a  second-tier  appeal, 
the  Ombudsman  shall  review  any 
material  considered  by  the  appropriate 
District  Administrator  or  Deputy 
Comptroller  in  the  preparation  of  the 
initial  response.  The  Ombudsman  shall 
contact  the  national  bank  to  ensure  that 
the  OCC  is  in  possession  of  all  relevant 
material.  If  requested  by  either  OCC 
management  involved  in  the  dispute  or 
a  senior  official  of  the  national  bank 
filing  the  appeal,  the  Ombudsman  shall 
arrange  a  meeting  or  a  telephone  call  to 
more  fully  discuss  the  ap|>eal  and 
related  issues.  In  the  absence  of  any 
extenuating  circumstances,  the 
Ombudsman  shall  issue  a  written 
response  to  the  second-tier  appeal 
within  30  calendar  days  of  the  filing  of 
that  appeal. 

2.  Appeals  to  the  Ombudsman 

When  a  disagreement  concerning  an 
OCC  supervisory  decision  or  action 
cannot  be  resolved  informally  and  a 
national  bank  chooses  not  to  file  an 
appeal  with  its  immediate  supervisory 
office,  the  national  bank  may  file  an 
appeal  directly  with  the  Ombudsman.  In 
a  case  where  the  Ombudsman  should  be 
recused  from  reviewing  the  decision 
under  appeal,  the  Ombudsman  shall 
transfer  the  appeal  to  a  senior  official 
designated  by  the  Comptroller.  In  such 
a  case,  the  procedures  outlined  below 
apply. 

A  national  bank  filing  an  appeal  with 
the  Ombudsman  must  submit 
information  in  writing  fully  describing 
the  matter  in  dispute.  After  receipt  of  an 
appeal,  the  Ombudsman  shall  contact 
the  OCC  management  official  involved 
in  the  dispute.  That  management  official 
shall  submit  written  material  and 
relevant  OCC  documents  pertaining  to 
the  basis  of  the  appeal  within  10 
calendar  days  of  the  notice  from  the 
Ombudsman.  The  Ombudsman  shall 
contact  the  national  bank  to  ensure  that 
the  OCC  is  in  possession  of  all  relevant 
materials.  If  requested  by  either  OCC 
management  involved  in  the  dispute  or 
a  senior  official  of  the  national  bank 
filing  the  appeal,  the  Ombudsman  shall 
arrange  a  meeting  or  a  telephone  call  to 
more  fully  discuss  the  appeal  and  any 
related  issues.  In  the  absence  of  any 
extenuating  circumstances,  the 
Ombudsman  shall  issue  a  written 
response  to  the  appeal  within  45 


calendar  days  of  the  filing  of  the  appeal 
by  the  national  bank. 

B.  Follow-Up  by  Ombudsman 

After  the  Ombudsman,  Deputy 
Administrator,  or  Deputy  Comptroller 
renders  a  decision  on  an  appeal,  the 
Ombudsman  shall  contact  the  appellant 
bank  to  inquire  whether  the  bank 
believes  OCC  examiners  have  taken 
actions  against  the  bank  in  retaliation 
for  its  appeal.  The  Ombudsman  shall 
make  these  contacts  (1)  six  months  after 
the  date  the  Ombudsman.  Deputy 
Administrator  or  Deputy  Comptroller 
issues  a  final  written  response  to  an 
appeal,  and  (2)  six  months  after  the  date 
of  completion  of  the  first  examination  of 
the  appellant  bank  following  its  appeal. 
Of  course,  a  national  bank  may  contact 
the  Ombudsman  at  any  time  during  or 
after  the  appeal  if  the  bank  reasonably 
believes  that  an  OCC  examiner  is  taking 
action  against  it  in  retaliation  for  its 
appeal. 

Upon  identifying  or  learning  of  any 
possible  retaliatory  action,  the 
Ombudsman  shall  investigate  the 
complaint.  In  the  absence  of  any 
extenuating  circumstances,  the 
Ombudsman  must  complete 
investigations  within  30  days.  If  the 
Ombudsman  determines  that  retaliation 
has  occurred,  the  Ombudsman  shall 
forward  the  complaint  to  the  Senior 
Eteputy  Comptroller  for  Bank 
Supervision  Operations  or  Inspector 
General  for  appropriate  action, 
including  disciplinary  action  consistent 
with  OCC  policies  and  procedures. 

In  addition,  the  Ombudsman  may 
recommend  to  the  Comptroller  that  the 
next  examination  of  a  national  bank 
exclude  personnel  involved  in  a 
decision  appealed  by  that  bank.  The 
Comptroller  shall  make  the  final 
decision  on  any  exclusion. 

C.  Appealable  Matters 

Except  as  otherwise  provided,  a 
national  bank  may  seek  a  review  of  any 
a'gcncy  decision  or  action,  including  a 
material  supervisory  determination. 
Examples  of  material  super\isory 
determinations  include  determinations 
relating  to: 

•  Examination  ratings; 

•  The  adequacy  of  loan  loss  i^eserve 
provisions;  and 

•  Loan  classifications  on  loans  that 
are  significant  to  an  institution. 

A  national  bank  may  not  appeal  to  the 
Ombudsman  or  its  immediate  OCC 
supervisory  office: 

•  Appointments  of  receivers  and 
conservators; 

•  Preliminary  examination 
conclusions  communicated  to  the 
national  bank  prior  to  the  issuance  of 
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either  a  flnal  Report  of  Examination  or 
other  written  communication  from  the 
0CC;3 

•  Enforcement-related  actions  or 
decisions,  including  decisions  to  take 
prompt  corrective  action  pursuant  to 
section  38  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831o); 

•  Formal  and  informal  rulemakings 
pursuant  to  the  Administrative 
Procedure  Act,  5  U.S.C.  500  et  seq.;  and 

•  Requests  for  agency  records  or 
information  under,  and  submissions  of 
information  to  the  OCC  that  are 
governed  by,  the  Freedom  of 
Information  Act,  5  U.S.C.  552  or  12  CFR 
Part  4. 

An  enforcement-related  action  or 
decision  commences,  and  therefore 
becomes  unappealable,  when  the 
national  bank  receives  notice  from  the 
OCC  indicating  its  intention  to  pursue 
available  remedies  under  applicable 
statutes  or  published  enforcement- 
related  policies  of  the  OCC.  Such 
policies  include  OCC's  Policy  for 
Corrective  Action  (PPM  5310-3)(REV), 
Qvil  Money  Penalty  Policy  (PPM  5000- 
7)(REV),  and  Securities  Enforcement 
Policy  (PPM  5310-5).  These  policies  are 
available  on  request  from  the  OCC's 
Communications  Division,  250  E.  Street, 
SW..  Washington  DC  20219-0001; 
phone— (202)  874-4700,  fax— (202) 
874-5263.  For  purposes  of  these 
guidelines  only,  remarks  in  a  Report  of 
Examination  do  not  constitute  notice  of 
intent  to  pursue  enforcement  remedies. 

in.  Effect  of  Filing  An  Appeal 

As  a  general  rule,  the  filing  of  an 
appeal  concerning  an  appealable  matter 
with  either  the  national  bank's 
immediate  supervisory  ofTice  or  with 
the  Ombudsman  serves  to  stay  all 
agency  decisions  and  actions  until  the 
appeal  is  resolved.  A  stay  does  not 
allow  a  corporate  matter  subject  to  an 
api>eal  to  be  approved  simply  by  the 
passage  of  time.  In  the  appropriate 
circumstances,  however,  the 
Ombudsman  or  the  appropriate  OCC 
official  may  put  the  disputed  agency 
decision  or  action  into  effect  while  the 
appeal  is  still  pending. 

IV.  Other  OCC  Appeals  Processes 

The  appeals  process  established, by 
these  guidelines  does  not  supersede  any 
other  existing  appeals  procedures 
available  under  current  law.  Matters 
that  are  subject  to  an  OCC  appeals 
process  designed  specifically  for  the 
issue  in  dispute,  such  as  review  of 
Shared  National  Credit  Bndings  and  fair 


lending-related  decisions,  are 
appealable  to  the  Ombudsman  when  the 
OCC  decision  is  final  under  the 
specifically  designed  appeals 
procedures. 

These  final  appeals  guidelines,  the 
process  to  appeal  Shared  National 
Credit  decisions,  and  the  appeals 
process  for  fair  lending-related 
decisions  are  consolidated  in  OCC 
Bulletin  96-18,  available  through  the 
OCC's  Communications  Division,  250  E. 
Street,  SW.,  Washington  DC  20219- 
0001;  phone— (202)  874-4700,  fax— 
(202)  874-5263. 

V.  Liaison  Activity  of  Ombudsman 

In  addition  to  hearing  and  deciding 
appeals  brought  by  national  banks,  the 
Ombudsman  is  available  to  act  as  a 
liaison  between  the  OCC  and  any 
affected  person  with  respect  to  any 
problem  or  question  the  party  may  have 
in  dealing  with  the  OCC  resuhing  from 
the  OCC's  regulatory  activities."  The 
Ombudsman  will  either  provide  the 
requested  information  or  direct  the 
person  to  the  appropriate  point  of 
contact.  In  so  doing,  the  Ombudsman 
will  ensure  that  safeguards  exist  to 
encourage  persons  to  come  forward  and 
to  preserve  the  confidentiality  of  those, 
seeking  information  or  identifying  a 
concern. 

Dated:  February  15,  1996. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
[FR  Doc.  96-4023  Filed  2-22-96;  8:45  am) 

BILUNG  CODE  4810-33-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Loan  Guaranty:  Percentage  to 
Determine  Net  Value 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides 
information  to  participants  in  the 
Department  of  Veterans  Affairs  (VA) 
Loan  Guaranty  Program  concerning  the 
percentage  to  be  used  in  determining 
whether  the  Secretary  will  accept 
conveyance  of  a  foreclosed  property. 
The  new  percentage  is  15.11  percent. 


^A  national  bank  is  encouraged  to  discuss  any 
concerns  or  disagreements  regarding  preliminary 
examination  conclusions  with  its  examiner-in- 
charge  or  its  supervisory  office. 


■*  Interested  parties  may  also  contact  the  OCC's 
Customer  Assistance  Unit,  located  in  the  OCC's 
Washington  office,  to  report  any  problems  or 
concerns  they  may  have  regarding  national  banks. 
The  Unit's  telephone  number  is  800-613-6743.  In 
addition,  interested  persons  may  also  comment  on 
proposed  OCC  rulemakings  published  in  the 
Federal  Register  for  notice  and  comment  by  filing 
written  comments  with  the  OCC.  as  described  in  the 
rulemaking. 


EFFECTIVE  DATE:  The  new  percentage  is 
effective  January  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  A.  Levy,  Assistant  Director 
for  Loan  and  Property  Management 
(261),  Loan  Guaranty  Service,  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  Washington,  DC 
20420,  (202)  273-7344. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  concerning  the  payment  of 
loan  guaranty  claims  are  set  forth  at  38 
CFR  36.4300,  et  seq.  The  formulas  for 
determining  whether  VA  will  offer  the 
lender  an  election  to  convey  the 
property  to  VA  are  set  forth  at  38  CFR 
36.4320.  A  key  component  of  this  is  the 
"net  value"  of  the  property  to  the 
Government,  as  defined  in  38  CFR 
36.4301.  Essentially,  "net  value"  is  the 
fair  market  value  of  the  property,  minus 
the  total  of  the  costs  the  Secretary 
estimates  would  be  incurred  by  VA 
resulting  from  the  acquisition  and 
disposition  of  the  property  for  property 
taxes,  assessments,  liens,  property 
maintenance,  administration,  and 
resale.  Each  year  VA  reviews  the 
average  operating  exp>enses  incurred  for 
properties  acquired  under  38  CFR 
36.4320  which  were  sold  during  the 
preceding  three  fiscal  years  and  the 
average  administrative  cost  to  the 
Government  associated  with  the 
property  management  activity. 
Administrative  cost  is  based  on  the 
average  holding  time  for  properties  sold 
during  the  preceding  fiscal  year. 
Property  improvement  expenses  are 
estimated  on  an  individual  case  basis  at 
the  time  the  net  value  is  estimated.  VA 
also  includes  in  the  net  value 
calculation  an  amount  equal  to  the  gain 
or  loss  experienced  by  VA  on  the  resale 
of  acquired  properties  during  the  prior 
fiscal  ye£ir.  VA  annually  updates  the  net 
value  percentage  and  publishes  a  notice 
of  the  new  percentage  in  the  Federal 
Register.  For  Fiscal  Year  1995,  the 
percentage  was  11.18  percent.  For  Fiscal 
Year  1996,  the  percentage  will  be  15.11 
percent,  based  upon  the  operating 
expenses  incurred,  exclusive  of 
estimated  property  improvement 
expenses  which  are  accounted  for 
separately  in  each  case,  for  Fiscal  Years 
1993, 1994,  and  1995,  and  property 
resale  experience  for  Fiscal  Year  1995. 
Accordingly,  VA  will  subtract  15.11 
percent  from  the  fair  market  value  of  the 
property  to  be  foreclosed  in  order  to 
arrive  at  the  "net  value"  of  the  property 
to  VA.  This  new  percentage  will  be  used 
in  "net  value"  calculations  made  by  VA 
on  and  after  January  22, 1996.  This  is 
the  date  the  new  percentage  was  issued 
to  VA  filed  stations  for  use  in  these 
calculations. 


Approved:  February  12, 1996. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
[FR  Doc.  96-4100  Filed  2-22-96;  8:45  am] 
BILUNG  CODE  8320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  61,  No.  37 

Friday,  February  23,  1996 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
tfie  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
COfVORATION  j 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday,  February  20. 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice       . 
Chairman  Andrew  C.  Hove.  Jr.,      ' 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  Director 
Eugene  /^  Ludwig  (Comptroller  of  the 
Currency),  and  Chairman  Ricki  Heifer, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6).  (c)(8).  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  February  20, 1996.  I 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidman, 
Deputy  Executive  Secretary. 
(FR  Doc.  96-4248  Filed  2-21-96;  11:51  am] 
BUMQ  CODE  a714-01-M 


FEDBUL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 


JMI 


Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday.  February  27,  1996,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Report  of  actions  approved  by  an  officer  of 
tiie  Corporation  pursuant  to  autiiority 
delegated  by  the  Board  of  Directors. 

Memorandum  re:  Quarterly  Budget 
Variance  Summary  Report. 

Discussion  Agenda 

Personnel  matters. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  would  incorporate  an 
incremental  measure  for  market  risk  and 
provide  additional  guidance  to  institutions 
about  how  the  multiplication  factor  used  to 
calculate  capital  requirements  for  market  risk 
under  the  internal  models  approach  would 
be  adjusted  if  ex  post  comparisons  of  internal 
model  estimates  with  actual  trading  results 
indicate  that  the  internal  model  does  not 
produce  satisfactory  results. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street. 
N.W.,  Washington.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L.  Langley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  February  20,  1996. 
Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 
|FR  Doc.  96-4249  Filed  2-21-96:  11:51  am] 

BILUr4G  CODE  6714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SVSTEM 

TIME  AND  DATE:  Approximately  10:15 
a.m.,  Wednesday,  February  28,  1996, 


following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-32U4.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  21, 1996. 
Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-4272  Filed  2-21-96;  1:39  pm|. 

BiLUNG  CODE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
February  28,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  its  routine  nature,  no 
discussion  of  the  following  item  is 
anticipated.  This  matter  will  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1.  Proposed  amendment  to  the  outstanding 
proposal  to  revise  the  Federal  Reserve 
Board's  risk-based  capital  guidelines  to 
incorporate  a  measure  for  market  risk 
(proposed  earlier  for  public  comment;  Docket 
No.  R-0884). 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda. 

Please  Note  That  No  Discussion  Items  Are 
Scheduled  for  This  Meeting. 


Note:  If  the  items  are  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  February  21, 1996. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-4273  Filed  2-21-96;  1:39  pm] 
BILUNG  CODE  «21(M)1-P 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 


[USrrC  SE-96-03) 


TIME  AND  DATE:  February  29,  1996  at  2:30 
p.m. 

PUCE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS:  Open  to  the  pubUc. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-740  (Preliminar>) 

(Sodium  Azide  from  Japan) — briefing 
and  vote. 

5.  Outstanding  action  jackets: 

1.  CO69-95-001,  Proposal  on  delegation  of 
budget  authority. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  February  21.  1996. 


By  order  of  the  Commission 
Donna  R.  Koehnke, 

Secretary. 

IFR  Doc  96-4271  Filed  2-21-96;  1  39  pmj 

BILUNG  COO£  7020-02-f> 

RAILROAD  RETIREMENT  BOARD 

Notification  of  Item  Added  to  Agenda 

On  February-  20.  1996.  the  Board 
voted  unanimously  to  add  one  item  to 
its  agenda  for  the  February-  21 ,  1996 
Board  Meeting:  ■-• 

(11)  Occupational  Disability  Travel. 
Dated:  February  20.  1996. 
Beatrice  Ezerski, 

Secretary  to  the  Board 

IFR  Doc.  96-^241  Filed  2-21-96.  2  28  pm 

BILUNG  CODE  7906-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Regster.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  PY-96-002] 

Terrtative  Voluntary  Poultry  Grade 
Standards 

Correction 

In  notice  document  96-3350 
beginning  on  page  5975  in  the  issu6  of 
Thursday,  February  15,  1996  make  the 
following  correction: 

On  page  5975,  in  the  third  column, 
under  DATES,  in  the  third  line  "1996" 
should  read  "1997". 

BIUMG  CODE  1SOS-01-0 


DEPARTMENT  OF  COMMERCE 
Foreign-Trades  Zone  Board 

[Docket  A(32b)-1-96] 

Foreign-Trade  Zone  87--Lake  Charles, 
LA,  Subzone  87A,  Conoco,  Inc.; 
Request  for  Modification  of 
Restrictions  (Oil  Refinery  Complex) 

Correction  | 

In  notice  document  96-1997 
beginning  on  page  3669  in  the  issue  of 
Thursday,  February  1, 1996,  make  the 
following  correction: 

On  page  3670,  in  the  first  column,  in 
the  last  hne,  "March  30, 1996"  should 
read  "March  4, 1996". 

BILUNG  CODE  1506-41-0 


UMI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  620 

[Docket  No.  9601-26016-6016-01;  I.D. 
0126966] 

RiN  0648-XX41 

General  Provisions  for  Domestic 
Fisheries;  Closes  Block  Island  Sound 
to  All  Fishing 

Correction 

In  rule  document  96-2043  appearing 
on  page  3602,  in  the  issue  of  Thursday, 
February  1,  1996,  make  the  following 
correction: 

On  page  3602,  in  the  second  column, 
under  SUPPLEMENTARY  INFORMATION:,  in 
the  second  paragraph,  in  the  fifth  line, 
"are  may"  should  read  "area  will". 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-71 22-00-3499;  AZA  28639] 

Notice  of  Availability  of  Final 
Environmental  Impact  Statement  (EIS), 
Proposed  Tailings  &  Waste  Rock 
Disposal  Areas,  Cyprus  Bagdad 
Copper  Corporation,  Bagdad,  Arizona 

Correction 

In  notice  document  95-2127 
appearing  on  page  3942  in  the  issue  of 
Friday,  February  2,  1996,  in  the  second 
column,  the  DATES  section  is  corrected 
to  read  as  follows: 

DATES:  Thirty  (30)  days  after  publication 
of  the  Notice  of  Availability  in  the 
Federal  Register  by  the  Environmental 
Protection  Agency,  the  BLM  will  be 
issuing  a  Record  of  Decision.  This  will 
be  followed  by  a  30-day  appeal  period. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  JUSTf&E 

Drug  Enforcement  Administration 
[Docket  No.  94-19] 

Terrence  E.  Murphy,  M.D.;  Revocation 
of  Registration 

Correction 

In  notice  document  96-1559 
beginning  on  page  2841,  in  the  issue  of 
Monday,  January  29, 1996,  make  the 
following  correction: 

On  page  2841,  in  the  3d  column,  in 
the  1st  paragraph,  in  the  14th  line, 
"consistent"  should  read 
"inconsistent". 

BILUNG  COOE  150S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  108, 110, 11 1  and  1 12 

[CGD  94-108] 

RIN2115-AF24 

Electrical  Engineering  Requirements 
for  Merchant  Vessels 

Correction 

In  proposed  rule  document  96-2149 
beginning  on  page  4132,  in  the  issue  of 
Friday,  February  2, 1996,  make  the 
following  corrections: 

1.  On  page  4139,  in  the  second 
column,  in  the  second  paragraph,  in  the 
second  line,  "§111.150-19,"  should  read 
"§111.105-19,". 

PART  108    [Corrected] 

2.  On  page  4144,  in  the  first  column, 
under  the  part  heading,  after  the  first 
paragraph,  the  authority  citation  was 
omitted  and  should  have  appeared  as 
follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3102, 
3306;  49  (TR  1.46. 

§110.01-1    [Corrected] 

3.  On  the  same  page,  in  the  second 
column,  in  the  section  title,  "§110.01 
General."  should  read  "§110.01-1 
General." 

4.  On  the  same  page,  in  the  same 
column,  in  §110.01-1  (b),  in  the  third 
line,  "alternations"  should  read 
"alterations". 

§110.10-1    [Corrected] 

5.  On  page  4146,  in  the  third  column, 
in  §110.10-1,  in  the  table,  in  the  third 


paragraph,  in  the  entry  entitled  "NEMA 
WC  30,  Color  Coding  of  Wires  and 
Cables,  1976",  at  the  end  of  the  entry 
the  number  "11.70-3(a)."  should  read 
"111.70-3(a).". 

6.  On  the  .same  page,  in  the  same 
column,  in  the  fourth  paragraph,  in  the 
entry  entitled  "NFPA  70,  The  National 
Electrical  Code,  1996",  at  the  end  of  the 
entry,  in  the  eighth  line  of  the  numbers 
listed,  "111.107(a)"  should  read 
"111.107-l(a)". 

§111.60-2    [Corrected] 

7.  On  page  4153,  in  the  first  column, 
in  §111.60-2,  in  the  first  paragraph,  in 
the  seventh  line,  "cable's"  should  read 
"cables,". 

§111.60-4    [Corrected] 

8.  On  the  same  page,  in  the  second 
column,  in  §111.60-4  (b),  in  the  third 
line,  "(0.332)"  should  read  "(0.33 
mm^)". 

§111.60-23    [Corrected] 

9.  On  the  same  page,  in  the  3d 
column,  in  §111.60-23  (a)(1),  in  the  12th 
line,  "pits,"  should  read  "  mud  pits,". 

§111.105-17    [Corrected] 

10.  On  page  4157,  in  the  third 
column,  in  §111.105-17  (a),  in  the  first 
line  from  the  top,  after  the  word  "all" 
insert  "hazardous". 

§111.105-29    [Corrected] 

11.  On  the  same  page,  in  the  same 
column,  in  §111.105-29  (c),  in  the  fifth 
line,  "§111.105-31(1)."  should  read 
"111.105-31(1).". 


BILLING  COOE  1505-01-0 


§112.39-1    [Corrected] 

12.  On  page  4160,  in  the  first  column, 
in  the  first  line,  paragraph  "115"  should 
read  "155". 

§112.43-3    [Corrected] 

13.  On  the  same  page,  in  the  same 
column,  in  the  amendment  to  remove 
§112.43-3,  "11243-3"  should  read 
"112.43-3". 

BILUNG  CODE  1505-01 -O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-ANM-16] 

Amendment  of  Class  E  Airspace; 
Ogden,  UT 

Correction 

In  rule  document  96-850  beginning 
on  page  1706  in  the  issue  of  Tuesday. 
January  23,  1996,  make  the  following 
corrections: 

§71.1    [Corrected] 

On  page  1707,  in  the  1st  column,  in 
§71.1: 

1.  In  the  13th  line,  "C-"  should  read 
"V-". 

2.  Lines  7  and  8  from  the  bottom 
should  read  "101,  southeast  along  V-101 
to  V-288,  west  along  V-288  to  V-484,  ' 

3.  In  the  2d  line  from  the  bottom, 
"areas"  should  read  "area". 

BILUNG  CODE  1505-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-6272-1] 
RIN  2060-AD-e4 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Petroleum 
Refineries 

Correction 

In  rule  document  95-20252  beginning 
on  page  43244  in  the  issue  of  P'ridav. 
August  18,  1995,  make  the  following 
corre<:tions: 

§63.640    [Corrected] 

1.  On  page  43261.  in  the  third 
column,  in  §63.640(h)(.5)(iii),  in  the 
second  and  third  lines.  "June  18.  2001'" 
should  read  "February  18,  2001". 

§  63.642    [Corrected] 

2.  On  page  432fi7.  in  the  first  (  oliimn, 
in  §  63.642(g).  the  equation  should  read 
as  follows: 

Ea  =  n.02iEPV,  +  lEPV;  +  0  n,=in-:Si  + 

LES;  +  lEGLRu  +  lEGl.R:  + 
(R)ZEMV,  >-  LEMV;  +  lEWW,,  + 
IEVVW2 

§  63.652    [Corrected] 

3.  On  page  43283,  in  *;)  63.f)52(i)(l)lii). 
the  equation  should  read  as  follows: 


K^Pb) 


Percent  reduction  = 


-HE xKm'c 


UMI 


Friday 

February  23,  1996 


Part  II 


Department  of  the 
Treasury 


31  CFR  Part  103 

Amendments  to  the  Bank  Secrecy  Act; 
Regulations  Regarding  Tribal  Gaming; 
Final  Rule  and  application  to  Tribal 
Gaming;  Final  Rule  and  Application  to 
Tribal  Casinos;  Notice 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  PART  103 
RIN  1S06^AAO7 


Amendments  to  the  Bank  Secrecy  Act; 
Regulations  Regarding  Trit>ai  Gaming 

AGENCY:  Financial  Crimes  Enforcement 

Netwoik,  Treasury. 

ACTION:  Final  rule.  ' 

SUKMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  is 
amending  the  regulations  implementing 
the  Bank  Secrecy  Act  to  include  casinos 
operated  by  or  on  behalf  of  Indian  tribes 
within  the  definition  of  financial 
institution  set  forth  in  those  regulations. 
The  amendments  extend  the  reporting 
and  recordkeeping  requirements  and 
anti-money  laimdering  sfJeguards  of  the 
Bank  Secrecy  Act  to  tribal  casinos. 
EFFECTIVE  DATE:  The  final  rule  is 
eCfiective  August  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia,  Senior  Financial 
Enforcement  Officer.  Office  of 
Regulatory  Policy  and  Enforcement. 
FinCEN,  (703)  905-3931,  or  Joseph  M. 
Myers,  Attorney-Advisor,  Office  of  Legal 
Coimsel.  FinCEN,  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  final  rule  amends  the  regulations 
implementing  the  statute  popularly 
known  as  the  "Bank  Secrecy  Act,"  Pub. 
L.  91-508.  as  amended,  codified  at  12 
U.S.C.  1829b,  12  U.S.C.  1951-1959,  and 
31  U.S.C.  5311-5330.  The  final  rule:  (i) 
amends  the  definition  of  "casino"  in  31 
CFR  103.11  (n)(7)(i)  to  include  explicitly 
casinos  operating  on  Indian  lands;  (ii) 
amends  the  regulatory  definitions  of 
"person"  and  "United  States"  in  31  CFR 
103.11(z)  and  103.11(nn),  respectively; 
(ill)  adds  definitions  of  the  terms 
"Indian  Gaming  Regulatory  Act." 
"State."  and  "Territories  and  Insular 
Possessions"  in  31  CFR  103.11(rr), 
103.11(ss),  and  103.11(tt),  respectively; 
and  (iv)  makes  a  conforming  change  to 
the  recordkeeping  and  retention 
requirements  of  31  CFR  103.36(b)(7)  to 
reflect  the  regulatory  system 
contemplated  by  the  Indian  Gaming 
Regulatory  Act  (IGRA).  The 
amendments  reflect  the  terms  of  section 
409  of  the  Money  Laundering 
Suppression  Act  of  1994  (the  "MLSA"). 
Title  IV  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325. 

FinCEN  pubhshed  a  notice  of 
proposed  rulemaking  (the  "Notice")  in 
the  Federal  Register  on  August  3, 1995 


(60  FR  39665)  proposing  the 
amendments  to  the  Bank  Secrecy  Act 
regulations  that  are  the  subject  of  this 
final  rule.  Only  four  comments  were 
submitted  in  response  to  the  Notice. 
These  comments  were  submitted, 
respectively,  by  a  staff  attorney  at  the 
National  Indian  Gaming  Commission, 
by  the  governments  of  two  states  within 
which  tribal  lands  are  located,  and  by 
one  tribal  casino. 

The  only  substantive  change  made  to 
the  rule  is  the  postponement  of  the 
rule's  effective  date  until  August  1, 
1996.  FinCEN  beheves  that  the  delayed 
effective  date  will  provide  tribes  and 
tribal  casino  management  companies 
with  a  reasonable  amount  of  time  to 
implement  operating  and  staff  training 
programs  for  Bank  Secrecy  Act 
compliance.  In  this  connection,  FinCEN 
is  publishing  in  today's  Federal  Register 
a  notice  of  a  tribal  casino  Bank  Secrecy 
Act  compliance  conference  to  be  held  in 
April  of  this  year. 

Explanation  of  Provisions 

A.  Definition  of  "Casino" 

The  definition  of  casino  is  amended 
to  include  explicitly  casinos  operating 
on  Indian  lands.  Under  this  amendment, 
the  term  "casino"  now  includes  any 
casino  duly  licensed  or  authorized  to  do 
business  under  the  IGRA  or  other 
federal,  state,  or  tribcil  law  or 
arrangement  affecting  Indian  lands. 

The  general  need  for  and 
appropriateness  of  treatment  of  casinos 
as  financial  institutions  for  purposes  of 
the  Bank  Secrecy  Act  have  been 
accepted  since  the  mid-1980s.  The 
Department  of  the  Treasury  has  made 
clear  the  need  to  prevent  casinos,  which 
offer  to  their  customers  a  variety  of 
financial  services  such  as  deposit  or 
credit  accounts,  check  cashing  and 
currency  exchange  services,  from  being 
used  as  a  vehicle  for  money  laundering. 
The  potential  risk  of  money  laundering 
in  casinos  on  Indian  lands  is  not  any 
less  than  the  risk  of  money  laundering 
in  state-licensed  casinos.  'Thus,  this 
final  rule  makes  casinos  operating  on 
Indian  lands  subject  to  the  full  set  of 
reporting  and  recordkeeping  provisions, 
and  anti-money  laundering  safegueirds, 
of  the  Bank  Secrecy  Act  to  which  other 
casinos  in  the  United  States  are  subject. 

The  amendments  make  it  clear  that 
the  term  "casino",  as  applied  to  tribal 
lands,  includes  not  only  tribal  casinos 
created  in  conformity  with  IGRA.  The 
term  also  includes  casinos  operating  on 
Indian  lands  under  a  view  that 
compliance  with  the  Indian  Gaming 
Regulatory  Act  is  unnecessary  or 
inconsistent  with  inherent  tribal  rights; 
such  non-IGRA  sanctioned  tribal 
casinos  are  not  exempted  from  the  terms 


of  the  Bank  Secrecy  Act.  In  its 
comments,  the  State  of  California 
specifically  noted  its  approval  of  this 
language  in  the  amendments,  and  cited 
the  fact  that  a  significant  number  of 
casinos  on  Indian  lands  within  its 
borders  were  operating  Class  III  gaming 
without  the  tribal-state  compact 
required  by  IGRA. 

The  other  changes  in  the  definition  of 
casino  are  designed  simply  to  list 
explicitly  the  three  classes  of 
government  authorities  that  can 
authorize  or  license  casinos  subject  to 
the  Bank  Secrecy  Act.  The  changes  are 
intended  neither  to  expand  nor  contract 
the  coverage  of  the  Bank  Secrecy  Act  to 
casinos  operating  imder  state  authority 
or  under  the  authority  of  various  United 
States  territories  or  possessions. 

Recognizing  the  need  to  proceed 
thoughtfully  in  adopting  the  rules  of  the 
Bank  Secrecy  Act  to  the  realities  Of  the 
operation  of  casinos  on  Indian  lands, 
the  Notice  specifically  sought  comment 
about  whether  any  part  of  the  Bank 
Secrecy  Act  applicable  to  casinos 
generally  did  not  accurately  reflect  the 
Way  tribal  casinos  operate.  Few 
comments  were  received  on  this  issue; 
the  comments  that  were  received 
indicated  that  tribal  casinos  operate 
similarly  to  non-tribal  casinos,  and  that 
both  tribal  and  non-tribal  casinos 
should  be  treated  uniformly  under  the 
Bank  Secrecy  Act. 

The  State  of  California  commented 
that  the  term  "casino"  should  be 
defined  to  include  Indian  gaming 
establishments  engaging  in  bingo, 
lotteries,  and  pari-mutuel  wagering.  As 
outlined  in  the  Notice,  the  retention  at 
this  time  of  the  term  "casino,"  rather 
than  substitution  in  31  CFR  . 
103.11(n)(7)(i)  of  the  broader 
authorizing  language  of  31  U.S.C. 
5312(a)(2)(X),  is  intentional.  The 
Department  of  the  Treasury  generally 
has  sought  to  apply  the  Bank  Secrecy 
Act  to  gaming  establishments  that 
provide  both  gaming  and  an  array  of 
financial  services  for  their  patrons.     - 
Activities  such  as  bingo,  lotteries,  and 
pari-mutuel  wagering,  are  not  generally 
offered  in  casino-like  settings  and  may 
create  different  problems  for  law 
enforcement,  tax  compliance,  and  anti-    . 
money  laundering  programs  than  do 
full-scale  casino  operations. 
Consequently,  although  the  MLSA 
grants  the  Department  of  the  Treasiuy 
authority  to  extend  the  Bank  Secrecy 
Act  to  the  full  range  of  gaming 
establishments  in  the  United  States,  • 
FinCEN  intends  at  this  time  to 
concentrate  on  taking  the  initial  step  of 
extending  the  existing  Bank  Secrecy  Act 
structiuB  to  true  casino- like 
establishments  operating  on  Indian 


lands.  (Of  course,  a  full-scale  casino  that 
happens  to  offer,  inter  alia,  pari-mutuel 
wagering,  for  example,  is  included 
within- the  definition  of  "casino"  with 
respect  to  all  of  its  gaming  activities.) 

FinCEN  also  sought  comment  on  how 
compliance  by  tribal  casinos  with  the 
requirements  of  the  Bank  Secrecy  Act 
could  best  be  examined  and  enforced. 
Aside  from  a  suggestion  from  the  one 
tribal  casino  commenter  that  external 
auditors  were  best  suited  to  examine  for 
compliance  with  the  Bank  Secrecy  Act, 
FinCEN  received  no  other  responses  to 
this  question.  The  Internal  Revenue 
Service  is  generally  responsible  for 
auditing  the  Bank  Secrecy  Act 
compliance  by  casinos  and  has  full 
authority  to  audit  such  compliance  by 
tribal  casinos. 

FinCEN  also" received  comments 
seeking:  (i)  clarification  of  the  terms 
"gross  annual  gaming  revenue"  and 
"gaming  day"  in  the  casino  definition; 
(ii)  an  increase  in  the  $1  million 
threshold  in  the  definition  of  casino; 
and  (iii)  reconsideration  of  certain 
casino  recordkeeping  and  verification 
rules  withdrawn  on  March  12, 1993. 
Because  the  scope  of  these  comments 
goes  beyond  the  scope  of  the  Notice, 
these  comments  are  not  addressed  in 
this  final  rule. 

•  As  outlined  in  the  Notice,  the  uniform 
treatment  of  state-licensed  and  tribal 
'  casinos  is  a  necessary  prelude  to  the 
consideration  of  broader  issues  affecting 
the  application  of  the  BSA  to  the  entire 
gaming  industry.  Those  issues  include 
whether  clarifications  should  be  made 
in  the  definition  of  casino  as  new  types 
of  gaming  develop  (or  whether  the  term 
"casino"  is  sufficiently  elastic  to 
encompass  such  developments  ')> 
whether  special  rules  should  be 
formulated  for  small  casinos,  and  how 
best  to  implement  with  respect  to 
casinos  the  suspicious  transaction 
reporting  and  anti-money  laundering 
program  rules  authorized  in  the 
amendments  made  to  the  Bank  Secrecy 
Act  by  the  Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992,  Title  XV  of  the 
Housing  and  Community  Development 


■  For  example,  an  establishment  that  claimed  to 
be  a  gambling  "club"  rather  than  a  casino  because 
it  simply  offered  customers  an  opportunity  to 
gamble  with  one  another,  but  that  in  practice 
funded  certain  customers  so  that  other  customers 
were  in  effect  gambling  against  "house"  money,  and 
that  offered  its  customers  Tmancial  services  of 
various  kinds,  could  well  be  a  casino  under  present 
law.  If  so,  such  a  "club"  would  violate  the  Bank 
Secrecy  Act  now  (that  is,  without  the  need  for 
further  regulatory  changes)  if  it  failed  to  report 
currency  transactions  in  excess  of  SIO.OOO.  or 
allowed  a  customer  to  deposit  funds  in  a  player 
bank  account  without  requiring  customer 
identifying  information. 


Act  of  1992,  Pub.  L.  102-550,  and  by  the 
Money  Laundering  Suppression  Act. 

B.  Conforming  Changes  in  "Meaning  of 
Terms" 

Changes  are  made  to  the  definition  of 
"person"  and  "United  States"  in  31  CFR 
103.11  (z)  and  (nn),  and  definitions  of 
the  terms  "Indian  Gaming  Regulatory 
Act",  "State^',  and  "Territories  and 
Insular  Possessions"  are  added  to 
§  103.11  as  new  paragraphs  (rr),  (ss),  and 
(tt),  respectively.  These  definitions  are 
added  as  required  corollaries  to  the  new 
casino  definition. 

C.  Additions  to  Record  Maintenance 
Requirements 

Conforming  language  is  added  to  the 
requirement  of  31  CFR  103.36(b)(7)  that 
casinos  retain  all  records,  documents,  or 
manuals  required  to  be  maintained 
under  state  and  local  laws  or 
regulations.  The  new  language 
recognizes  that  a  casino  on  tribal  lands 
will  retain  certain  documents  because 
tribal  rules  or  tribal-state  compacts, 
rather  than  state  regulation,  require  their 
retention.  The  amendment  simply 
conforms  the  recordkeeping  and 
retention  requirements  to  this  fact. 

D.  Effective  Date 

Compliance  with  the  reporting  and 
recordkeeping  provisions,  and  anti- 
money  laundering  safeguards  of  the 
Bank  Secrecy  Act,  will  depend  in  large 
part  on  the  operating  and  staff  training 
programs  put  in  place  at  tribal  casinos. 
The  amendments  made  by  the  final  rule 
will  become  effective  on  August  1,  1996. 
to  allow  tribes  and  their  management 
enterprises  a  reasonable  amount  of  time 
to  train  their  staff  members  and  to 
establish  programs  designed  to  comply 
with  the  requirements  of  the  Bank 
Secrecy  Act.  As  noted  above,  FinCEN 
also  is  publishing  in  today's  Federal 
Register  a  notice  of  a  tribal  casino 
compliance  conference  to  be  held  in 
April  of  this  year. 

Special  Analyses 

It  has  been  determined  that  this  final 
rule  (i)  is  not  subject  to  the  "budgetary 
impact  statement"  requirement  of 
section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^)  and 
(ii)  is  not  a  significant  regulatory  action 
as  defined  in  Executive  Order  12866.  It 
is  not  anticipated  that  this  final  rule  will 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more.  Nor  will  it 
affect  adversely  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities.  The  final  rule  is  neither 


inconsistent  with,  nor  does  it  interfere 
with,  actions  taken  or  planned  by  other 
agencies.  Finally,  the  final  rule  raises  no 
novel  legal  or  policy  issues. 

Because  this  final  rule  affects  only 
Indian  gaming  establishments  with 
gross  annual  gaming  revenues  in  excess 
of  $1  million,  it  is  hereby  certified  that 
this  final  rule  is  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks,  banking. 
Currency,  Foreign  banking, 
Investigations,  Law  enforcement. 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Adoption  of  Amendments  to  the 
Regulations 

For  the  reasons  set  forth  above  in  the 
preamble.  31  CFR  Part  103  is  amended 
as  follows: 

PART  103— RNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 

2.  Section  103.11  as  amended  at  60  FR 
228,  60  FR  44144,  and  61  FR  4331 
effective  April  1.  1996.  is  further 
amended  by  revising  paragraphs 
(n)(7)(i),  (z).  and  (nn),  and  adding 
paragraphs  (rr).  (ss),  and  (tt)  to  read  as 
follows: 

§  1 03. 11    Meaning  of  terms. 


(7)(i)  Casino.  A  casino  or  gambling 
casino  that:  Is  duly  licensed  or 
authorized  to  do  business  as  such  in  the 
United  States,  whether  under  the  laws 
of  a  State  or  of  a  Territory  or  Insular 
Possession  of  the  United  Slates,  or 
under  the  Indian  Gaming  Regulatory  Act 
or  other  federal,  .state,  or  tribal  law  or 
arrangement  affecting  Indian  lands 
(including,  without  limitation,  a  casino 
operating  on  the  assumption  or  under 
the  view  that  no  such  authorization  is 
required  for  casino  operation  on  Indian 
lands):  and  has  gross  annual  gaming 
revenue  in  excess  of  $1  million.  The 
term  includes  the  principal 
headquarters  and  every  domestic  branch 
or  place  of  business  of  the  casino. 
»        ♦        •        •         • 

(z)  Person.  An  individual,  a 
corporation,  a  partnership,  a  trust  or 
estate,  a  joint  stock  company,  an 


UMI 


7056  Federal  Register  /  Vol.  61.  No.  37  /  Friday,  February  23.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  37  /  Friday,  February  23.  1996  /  Notices 


7057 


association,  a  syndicate,  joint  venture, 
or  other  unincorporated  organization  or 
group,  an  Indian  Tribe  (as  that  term  is 
defined  in  the  Indian  Gaming 
Regulatory  Act),  and  all  entities 
cognizable  as  legal  personalities. 
***** 

(nn)  United  States.  The  States  of  the 
United  States,  the  District  of  Columbia, 
the  Indian  lands  (as  that  term  is  defined 
in  the  Indian  Gaming  Regulatory  Act), 
and  the  Territories  and  Insular 
Possessions  of  the  United  States. 


(rr)  Indian  Gaming  Regulatory  Act. 
The  Indian  Gaming  Regulatory  Act  of 


1988,  codified  at  25  U.S.C.  2701-2721 
and  18  U.S.C.  1166-68. 

(ss)  State.  The  States  of  the  United 
States  and,  wherever  necessary  to  carry 
out  the  provisions  of  this  part,  the 
District  of  Columbia. 

(tt)  Territories  and  Insular 
Possessions.  The  Commonwealth  of 
Puerto  Rico,  the  United  States  Virgin 
Islands,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  all 
other  territories  and  possessions  of  the 
United  States  other  than  the  Indian 
lands  and  the  District  of  Columbia. 

§103.36    [Amended] 

3.  Section  103.36(b)(7)  is  amended  by 
adding  after  the  words  "state  and  local 


laws  or  regulations"  the  words  ", 
regulations  of  any  governing  Indian 
tribe  or  tribal  government,  or  terms  of 
(or  any  regulations  issued  under)  any 
Tribal-State  compacts  entered  into  . 
pursuant  to  the  Indian  Gaming 
Regulatory  Act,  with  respect  to  the 
casino  in  question". 

Dated:  February  14, 1996. 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  96-3888  Filed  2-22-96;  8:45  am] 

BILLING  CODE  4820-03-P 


DEPARTMENT  OF  THE  TREASURY 

Bank  Secrecy  Act  Application  to  Tribal 
Casinos 

agency:  Financial  Crimes  Enforcement 
Network,  Treasury. 

action:  Notice. 


summary:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  is 
announcing  its  sponsorship,  in  Orlando, 
Florida,  in  April  of  this  year,  of  a  Bank 
Secrecy  Act  compliance  conference  for 
persons  wishing  to  learn  more  about  the 
application  of  Bank  Secrecy  Act 
regulations  to  tribal  casinos  later  this 
year. 

DATES:  The  conference  will  be  held  on 
April  4-5,  1996. 

ADDRESSES:  The  conference  will  be  held 
at  the  Holiday  Inn,  6515  International 
Drive,  Orlando,  Florida  32819. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia,  Senior  Financial 
Enforcement  Officer.  Office  of 


Regulatory  Policy  and  Enforcement, 
FinCEN,  (703)  905-3931. 

SUPPLEMENTARY  INFORMATION:  Published 
elsewhere  in  today's  Federal  Register  is 
the  text  of  a  final  rule  which  subjects 
certain  tribal  casino  operations  to 
various  regulatory  requirements 
promulgated  under  the  statute  popularly 
known  as  the  "Bank  Secrecy  Act,"  Pub. 
L.  91-508,  as  amended,  codified  at  12 
U.S.C.  1829b,  12  U.S.C.  1951-1959.  and 
31  U.S.C.  5311-5330.  The  final  rule  will 
become  effective  on  August  1,  1996. 

In  order  to  provide  a  timely  forum  at 
which  these  regulatory  requirements 
can  be  explained  in  depth,  FinCEN  will 
sponsor  a  1 V2  day  compliance 
conference  on  April  4-5,  1996,  in 
Orlando,  Florida.  Representatives  from 
the  National  Indian  Gaming 
Association,  the  National  Indian 
Ganiing  Commission,  the  American 
Gaming  Association,  and  various  casino 
regulatory  authorities  will  also 
participate.  The  speakers  will  address 
such  subjects  as  the  specific 


components  of  a  Bank  Secrecy  Act 
compliance  program  for  casinos,  the 
development  of  effective  internal 
controls,  the  need  for  on-going  training 
of  casino  personnel,  and  methods  to 
recognize  and  report  potentially 
suspicious  transactions. 

There  will  be  no  charge  for  attendan(  e 
at  the  confereince.  However,  spac.e  is 
limited.  Anv  individual  interested  in 
attending  should  submit  a  written 
request  by  March  8,  1996,  indicating 
their  name,  address,  and,  if  applicable, 
tribal  casino  affiliation.  Requests  may  be 
mailed  to  Leonard  Senia.  U.S. 
Departrhent  of  the  Treasury.  FinCEN, 
2070  Chain  Bridge  Road.  Suite  200. 
Vienna.  Virginia  22182-2536.  or 
submitted  to  Mr.  Senia  by  telefax,  at 
(703) 905-3690. 

Dated:  February  14.  1996. 
Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 

Network 

|FR  Doc.  96-:<887  Filed  2-22-96;  H45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Davdopment 

24  CFR  Parts  510, 51 1.  and  590 
[Doctot  No.  FR-39a8-F-01] 
mN2S(»-AB76  I 

StraamHning  of  Affordable  Housing 


AOaiCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
regulations  for  certain  affordable 
housing  programs  within  the  Office  of 
Community  Planning  and  Development 
to  eliminate  outdated  provisions  and  to 
streamline  and  simplify  the  remaining 
provisions. 

EFFECTIVE  DATE:  March  25. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  McKay,  Director,  Office  of 
Affordable  Housing  Programs.  Room 
7168,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington,  DC  20410.  Telephone: 
(202)  708-2685;  TTY:  1-800-877-8339. 
(These  are  not  toll-free  numbers.) 
SUPPLOKNTARY  INFORMATION:  President 
Clinton's  memorandum  of  March  4. 
1995,  titled  "Regulatory  Reinvention 
Initiative"  directed  heads  of  Federal 
departments  and  agencies  to  review  all 
existing  regulations  to  eliminate  those 
that  are  outdated  and  modify  others  to 
increase  flexibility  and  reduce  burden. 
As  a  part  of  HUD's  overall  effort  to 
reduce  regulatory  burden  and 
streamline  the  content  of  title  24  of  the 
Code  of  Federal  Regulations,  this  rule 
revises-24  CFR  parts  510,  511,  and  590 
to  eliminate  outdated  provisions  and  to 
streamline  and  simplify  the  remaining 
provisions. 

Part  510— Section  312  Rehabilitation 
Loan  Program 

Part  510  is  eliminated  except  for 
§  510.105(h).  Authority  to  make  loans 
under  the  Section  312  Rehabilitation 
Loan  Program  was  repealed  as  of 
October  1, 1991.  However,  since  there 
are  still  loan  collection  functions 
associated  with  the  program, 
§  510.105(h)  is  retained  and  revised  to 
refier  to  loan  assumption,  which  it  still 
governs.  Section  510.105(h)  is  also 
revised  to  change  "Area  Manager"  to 
"Assistant  Secretary  for  CPD,"  and  to 
delete  reference  to  local  loan  approval 
officers  and  to  the  statutory  authority  to 


approve  loans  because  the  collection 
functions  are  now  administered 
centrally.  The  waiver  provision  in 
§510.104  is  being  consolidated  into  the 
Department-wide  waiver  regulation 
being  promulgated  separately. 

Part  511— Rental  Rehabilitation  Grant 
Program 

Section  511.3,  "Technical 
Assistance,"  is  eliminated  because 
authority  to  make  new  grants  under  the 
program  was  repealed  as  of  October  1, 
1991,  and  no  more  technical  assistance 
will  be  made  available. 

Section  511.5,  "Waivers,"  is  being 
consolidated  into  the  E)epartment-wide 
waiver  regulation  being  promulgated 
separately. 

In  §  511.10,  paragraph  (d)  is 
eliminated  to  remove  a  minimum 
project  cost.  This  amendment  will 
facilitate  the  use  of  small  amounts  of 
leftover  program  funds.  A  conforming 
change  is  made  to  §  511.11(a).  Paragraph 
(a)  of  §  511.11  is  also  revised  to  remove 
the  inflexible  repayment  requirement 
for  incomplete  projects.  The  last  two 
sentences  of§  511. ll(c)(2)(iii)  are 
deleted  for  conforming  reasons.  Also, 
paragraph  (g)  of  §  511.11  (which  lists  the 
programs  with  which  program  grant 
amounts  may  not  be  used)  is  removed 
because  the  programs  listed  are 
governed  by  federally-imposed  rent 
regulatory  agreements  or  requirements 
and  use  of  program  funds  in 
conjunction  with  these  programs  is  not 
statutorily  prohibited. 

Subpart  D  is  eliminated,  except  for 
§  511.33(c).  Sections  511.30,  511.31,  and 
511.34  relate  to  formula  allocations, 
which  are  no  longer  being  made.  In 
§  511.33,  the  references  to  reallocations 
in  paragraphs  (a),  (b),  and  (d)  are  no 
longer  applicable,  since  there  is  no 
remaining  authority  to  "reallocate 
funds."  Section  511.33(c)  becomes  a 
separate  section  regarding  the 
deobligation  of  rental  rehabilitation 
grant  amounts.  In  §  511.33(c),  the  former 
first  two  sentences  and  the  former  fifth 
and  sixth  sentences  are  deleted  because 
those  provisions  are  now  out  of  date  and 
unnecessary.  For  similar  reasons,  in  the 
former  third  (now  second)  sentence 
(requiring  consultation  with  the  grantee 
prior  to  deobligation),  the  reference  to  a 
reasonable  start-up  time  for 
implementing  a  new  program  is  deleted. 
In  the  former  fourth  (now  first) 
sentence,  the  word  "will"  is  changed  to 
"may"  and  each  of  the  time  periods 
referred  to  therein  is  extended  by  one 
year,  and  clarifications  are  made.  This 
assumes  that  the  discretionary  one-year 
extensions  permitted  by  the  former 
regulation  were  granted,  and  it 
authorizes,  but  no  longer  requires,  HUD 


to  deobligate  uncommitted  or 
unexpended  grant  funds  after  the 
extended  time  periods  have  expired. 
Finally,  a  new  third  sentence  is  added 
which  authorizes  the  applicable  HUD 
field  office  to  direct  a  grantee  to  proceed 
to  close-out  its  rental  rehabilitation 
program  and  to  deobligate  remaining 
funds  when  the  field  office  determines, 
after  consuhation  with  the  grantee,  that 
any  remaining  uncommitted  funds 
cannot  be  committed  within  a 
reasonable  time,  only  small  amounts  of 
funds  remain,  and  any  incomplete 
projects  cannot  be  completed  within  a 
reasonable  time.  The  net  effect  of  these 
changes  is  to  empower  HUD  field  offices 
and  grantees  with  the  necessary 
authority  and  flexibility  to  close  out 
rental  rehabilitation  programs  on  an 
orderly,  but  timely,  basis. 

The  first  three  sentences  of  §  511.50 
regarding  a  State's  election  to 
administer  a  State  allocation  are  deleted 
because  they  are  no  longer  needed;  all 
such  allocations  have  already  been 
made. 

For  similar  reasons,  in  §  511.51(a),  the 
phrase  "that  elects  to  administer  its 
allocation  in  accordance  with  §511.50" 
and  paragraph  (d)  (regarding  State 
administration  of  rental  rehabilitation 
grant  program  for  cities  receiving  a 
formula  allocation)  are  deleted. 

Section  511.52,  "HUD-administered 
program,"  is  eliminated  because  the 
authority  to  make  new  grants  was 
repealed  as  of  October  1, 1991. 
However,  the  rest  of  subpart  F  contains 
continuing,  substantive  requirements  for 
States  using  grants  obligated  prior  to 
repeal  and,  therefore,  is  retained. 

Section  511.76(h)(2)  is  revised  to 
allow  grantees  increased  flexibility  by 
permitting  the  use  of  program  income 
for  other  affordable  housing  projects 
(which  might  include  State  or  locally 
assisted  projects)  and  does  not  limit 
them  to  using  this  program  income  for 
only  RRP,  HOME.  HOPE,  or  CDBG 
activities. 

Section  511.77(a)  is  revised  to  remove 
language  regarding  obligating  funds  for 
any  fiscal  year. 

Section  511.80(a)  is  revised  to 
eliminate  the  introductory  reference  to 
reallocations  under  §  511.33  because 
reallocations  are  no  longer  available 
under  the  program. 

Section  511.81(b)  is  eliminated.  The 
aimual  performance  report  is  still 
required  for  grantees  which  are  still 
actively  expending  funds,  but  the 
content  of  the  report  need  not  be    - 
specified  in  regulations. 

Section  511.82(c)(2)  is  eliminated 
because  conditioning  the  use  of  Rental 
Rehabilitation  grant  amounts  from  a 
succeeding  fiscal  year's  allocation  as  a 


corrective  or  remedial  action  is  no 
longer  possible. 

Section  511.82(d)  is  revised  to  remove 
the  first  sentence  referring  to 
reallocation  of  grant  amounts  that 
become  available  from  a  succeeding 
fiscal  year's  allocation,  because  funds 
may  not  be  reallocated  to  other  grantees 
after  October  1,  1991. 

Part  S90 — Urban  Homesteading 
Program 

Section  590.1  is  revised  to  reflect  that 
authority  to  reimburse  Federal  agencies 
for  transfer  of  additional  properties  to 
LUHAs  under  this  part  was  repealed 
effective  October  1, 1991. 

Section  590.3,  "Waiver  authority,"  is 
being  consolidated  into  the  Department- 
wide  waiver  regulation  being 
promulgated  separately. 

Section  590.5  is  revised  to  remove  the 
definitions  of  "Federally-owned 
property,"  "FmHA,"  "RTC."  and  "VA, " 
since  no  additional  properties  may  be 
transferred  from  any  source. 

In  §  590.7.  paragraphs  (a),  (b).  and  (c) 
are  revised  to  remove  unnecessary 
provisions  and  to  streamline  and 
conform  the  remaining  provisions. 

The  following  sections  are  eliminated 
because  the  authority  to  transfer 
properties  under  the  program  was 
repealed  as  of  October  1. 1991.  and  the 
sections  are  no  longer  necessary: 

§  590.9  "Listing  of  Federally-owned 

properties" 
§590.11  "Applications" 
§  590.13  "Standards  for  HUD  review 

and  approval  of  a  local  urban 

homesteading  program" 
§590.15  "Urban  homesteading  program  . 

participation  agreement" 
§  590.17  "Transfer  of  HUD-owned 

property" 
§  590.18  "Reimbursement  to  FmHA.  VA 

and  RTC" 
§  590.21  "Reservation  of  funds" 

Section  590.19,  "Use  of  Section  810 
funds,"  is  revised  to  eliminate  the  first 
two  sentences  which  reference  the  use 
of  Section  810  funds.  With  no  Section 
810  funds  available,  discussion  of  fund 
use  is  unnecessary. 

In  §  590.23,  paragraphs  (a)  and  (c)  are 
revised,  and  paragraph  (d)  is  removed, 
to  streamline  the  provisions  by 
removing  unnecessary  regulatory  detail 
regarding  close-out. 

In  §  590.29,  paragraphs  (a)  and  (c)  are 
revised  to  streamline  the  language 
regarding  the  review  of  LUHA 
performance. 

In  §  590.31,  paragraph  (c)  is  deleted, 
since  conditioning  a  future  {>articipation 
request  is  no  longer  possible. 


Other  Matters: 

Environmental  Review.  This 
rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  existing  regulations  by 
streamlining  and  simplifying  the 
provisions  and  does  not  alter  the 
environmental  effect  of  the  regulations 
being  amended.  Findings  of  No 
Significant  Impact  with  respect  to  the 
environment  were  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  .50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  the  implementing 
regulations.  Those  findings  remain 
applicable  to  this  rule  and  are  available 
for  public  inspection  t)etween  7:30  a.m. 
and  5:30  p.m.  weekdays  in  the  Office  of 
the  Rules  Docket  Clerk  at  the  above 
address. 

Regulatory  Flexibility  Act.  The 
Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  pertains  to  the  administrative 
matter  of  streamlining  and  simplifying 
provisions  in  title  24  of  the  Code  of 
Federal  Regulations. 

Executive  Order  12612.  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Executive  Order  12606,  The  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  this 
rule  does  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being. 

List  of  Subjects 

24  CFR  Part  510 

Lead  poisoning,  Loan  programs — 
housing  and  community  development. 
Relocation  assistance.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Urban  renewal. 

24  CFR  Part  511 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Lead 
poisoning.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements.  Technical  assistance. 


24  CFR  Part  590 


Government  property,  Housing. 
Intergovernmental  relations,  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements,  lirhnii 
renewal. 

Accordingly,  the  Department  amends 
title  24  of  the  Code  of  Federal 
Regulations,  subtitle  B,  chapter  V.  parts 
510,  511,  and  590.  as  follows: 

PART  510— SECTION  312 
REHABILITATION  PROGRAM 

1.  The  authority  for  part  510  is  revised 
to  read  as  follows: 

Authority:  42  U.S.C  1452b  and  3535(d) 

PART  510-{AMENDED] 

2.  Part  510  is  amended  as  follows: 

a.  All  sections  of  part  510  are 
removed,  except  for  §  510.105(h)  (1).  (2). 
and  (3)  which  is  redesignated  as  §  510.1 
(a),  (b).  and  (c),  "Multi-family  properly 
loans." 

§510.1    (Amended] 

b.  In  newly  redesignated  §  510.1(a). 
the  phrase  "Area  Manager"  is  removed 
and,  in  its  place,  the  phrase  "Assistant 
Secretary  for  CPD"  is  added;  the  phrase 
",  or  the  approving  officer  where  a 
locality  has  local  section  312  loan 
approval  authority."  is  removed:  and 
the  phrase  "under  section  312(a)(3)  for 
approval"  is  removed  and,  in  its  place, 
the  phrase  "for  assumption"  is  added 

PART  511— RENTAL  REHABILITATION 
GRANT  PROGRAM 

3.  The  authority  for  part  511 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  1437o  and  3535(d) 

§§51 1.3  and  51 1.5    (Removvd  and 
Reserved] 

4.  Sections  511.3  and  511.5  are 
removed  and  reserved. 

§511.10    [Amended] 

5.  In  §511.10.  paragraph  (d)  is 
removed  and  reserved. 

6.  Section  511.11  is  amended  by 
removing  the  last  two  sentences  of 
paragraph  (c)(2)(iii).  by  removing  and 
reserving  paragraph  (g).  and  by  revising 
paragraph  (a),  to  read  as  follows; 

fS1 1.11    Project  reouirements. 

(a)  Rehabilitation.  To  receive 
assistance  under  this  part,  a  project 
must  require  rehabilitation,  measured 
by  whether  the  project  before  the 
assisted  rehabilitation  does  not  meet  the 
rehabilitation  standards  under 
§  511.10(e).  If  a  project  is  terminated 
before  completion  of  rehabilitation  (as 
defined  in  §511.2),  whether  voluntarily 
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by  the  grantee  or  otherwise,  amounts 
equal  to  the  rental  rehabilitation  grant 
amounts  already  dispersed  for  the 
project  under  the  C/MI  System  are  not 
eligible  project  costs,  whether  or  not  the 
grantee  has  already  expended  such  grant 
amounts  to  pay  for  project  costs.  If  such 
amount  is  not  repaid,  the  grantee  may 
be  subject  to  corrective  and  remedial 
actions  under  §  511.82. 


S§  51 1 .30. 51 1 .31 ,  51 1 .34    [Removed  and 
ReservMl] 

7.  Sections  511.30,  511.31  and  511.34 
are  removed  and  reserved. 

8.  Section  511.33  is  revised  to  read  as 
follows: 

§511.33    Deobligation  of  rental 
retiabilitation  grant  amounts. 

(a)  Before  deobligating  grant  amounts, 
HUD  will  consult  with  the  affected 
grantee  and  take  into  account  factors 
such  as  timing  of  the  grantee's  program 
year;  the  timing  of  State  distributions  to 
State  recipients,  if  applicable;  the  timing 
of  expected  project  approvals  for 
projects  in  the  grantee's  pipeline; 
climatic  or  other  considerations 
affecting  rehabilitation  work  schedules; 
and  other  relevant  considerations.  In 
addition  to  any  remedial  deobligation 
under  §  511.82,  HUD  may  deobligate 
any  rental  rehabilitation  grant  amounts 
that  are  not: 

(1)  Committed  to  specific  local 
projects  within  3  years  of  the  date  of 
obligation  of  the  grant  under  §  511.21(d) 
(4  years  in  the  case  of  a  State  that 
distributes  rental  rehabilitation  grant 
amounts  to  State  recipients);  or 

(2)  Expended  for  eligible  costs  within 
5  years  of  such  date  of  obligation  (6 
years  in  the  case  of  a  State  that 
distributes  rental  rehabilitation  grant 
amounts  to  State  recipients). 

(b)  After  such  consultation,  the  HUD 
field  office  may  direct  the  grantee  to 
proceed  with  program  closeout  and  may 
deobligate  remaining  unexpended  grant 
amounts  if  the  field  office  determines 
that  any  uncommitted  funds  will  not  be 
committed  within  a  reasonable  time, 
only  small  amounts  of  funds  remain 
imexpended,  or  completion  of 
uncompleted  projects  appears  infeasible 
within  a  reasonable  time.  None  of  the 
time  periods  referred  to  in  this  section 
are  extended  by  any  suspensions  of 
project  set-ups  or  other  remedial  action 
imposed  by  HUD  under  this  part. 

§511.50    [Amended] 

9.  In  §  511.50,  paragraph  (a)  is 
amended  by  removing  the  first  three 
sentences. 


§511.51    [Amended] 

10.  In  §511.51.  paragraph  (a)  is 
amended  by  removing  the  phrase  "that 
elects  to  administer  its  allocation  in 
accordance  with  §  511.50."  and 
paragraph  (d)  is  removed. 

§  51 1 .52    [Removed  and  Reserved] 

11.  Section  511.52  is  removed  and 
reserved. 

12.  In  §  511.76.  paragraph  (h)(2)  is 
revised  to  read  as  follows: 

§  51 1 .76    Program  income. 

***** 

(h)  *   *  • 

(2)  Program  income  on  hand  at  the 
time  of  program  closeout  or  earned  after 
program  closeout  may  be  contributed  to 
HOME  or  HOPE  program  grantees  as  a 
cash  matching  contribution  in 
accordance  with  applicable  HOME  or 
HOPE  program  rules,  or  may  be  used  for 
activities  that  would  be  eligible  under 
other  affordable  housing  activities,  as 
determined  by  the  recipient. 

13.  In  §  51 1.77,  the  introductory 
sentence  is  removed,  and  paragraph  (a) 
is  revised,  to  read  as  follows: 

§511.77    Grant  closeout. 

(a)  Each  individual  fiscal  year  rental 
rehabilitation  grant  will  be  closed  out 
when  all  grant  amounts  for  the  grant  to 
be  closed  out  have  been  drawn  down 
and  expended  for  completed  projects 
and/or  administrative  costs,  or  grant 
amounts  not  drawn  down  and  expended 
have  been  deobligated  by  HUD. 


§511.80    [Amended] 

14.  In  §  511.80,  paragraph  (a)  is 
amended  by  removing  the  phrase  "In 
addition  to  reviewing  grantee 
performance  for  purposes  of  making 
reallocations  under  §511.33."  from  the 
first  sentence. 

§511.81    [Amended] 

15.  In  §  511.81.  paragraph  (b)  is 
removed  and  reserved. 

§511.82    [Amended] 

16.  In  §  511.82,  paragraph  (c)(2)  is 
removed  and  reserved,  and  the  first 
sentence  of  paragraph  (d)  is  removed. 

PART  590— URBAN  HOMESTEADING 

17.  The  authority  citation  for  part  590 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1706e;  42  U.S.C. 
3535(d). 

18.  Section  590.1  is  revised  to  read  as 
follows: 

§590.1    General. 

This  part  applies  to  the  completion  of . 
activities  remaining  under  the  Urban 


Homesteading  Program  authorized 
under  section  810(b)  of  the  Housing  and 
Community  Development  Act  of  1974 
(12  U.S.C.  1706e).  Authority  to 
reimburse  Federal  agencies  for  transfer 
of  additional  properties  to  LUHAs  under 
this  part  was  repealed  effective  October 
1,1991. 

§§590.3,  590.9. 590.11,  590.13. 590.15, 
590.1 7, 590.1 8,  and  590.21    [Removed  and 
Reserved] 

19.  Sections  590.3,  590.9,  590.11, 
590.13,  590.15,  590.17,  590.18,  and 
590.21  are  removed  and  reserved,  and 
the  first  and  second  sentences  of 
§  590.19  are  removed. 
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§  590.5    [Amended] 

20.  Section  590.5  is  amended  by 
removing  the  definitions  of  "Federally- 
owned  property,"  "FmHA,"  "RTC,"  and 
"VA." 

§590.7    [Amended] 

21.  Section  590.7  is  amended  as 
follows: 

a.  Paragraph  (a)  is  removed  and 
reserved; 

b.  Paragraph  (b)(6)  is  amended  by 
removing  the  last  two  sentences; 

c.  Paragraph  (b)(8)  is  amended  by 
removing  the  phrase  "consistent  with 
the  coordinated  approach  to 
neighborhood  improvement"; 

d.  Paragraph  (c)(1)  is  amended  by 
removing  the  second  sentence,  and  to 
remove  the  phrase  "as  described  in 
§§  590.i3-.15  of  this  part"  from  the 
third  sentence; 

e.  Paragraph  (c)(2)(i)  is  amended  by 
removing  the  phrase  "VA,  FmHA  and 
RTC  as  described  in  §  590.11(a)(7)"; 

f.  Paragraph  (c){2)(iii)  is  revised;  and 

g.  Paragraphs  (c)(3)  and  (c)(4)  are 
removed,  to  read  as  follows: 

§  590.7    Program  requirements. 

***** 

(c)  *   *   * 

(2)  *   •   * 

(iii)  Designate,  and  enter  into  a 
written  agreement  with,  a  qualified 
community  organization  (as  defined  in 
the  Act)  to  act  as  LUHA  in  accordance 
with  this  part. 

22.  Section  590.23  is  amended  by 
revising  paragraph  (a),  and  by  removing 
the  last  sentence  of  paragraph  (c)  and 
paragraph  (d),  to  read  as  follows: 

§  590.23    Program  close-out 

(a)  Initiation  of  close-out.  The  LUHA 
shall  institute  close-out  procedures,  as 
prescribed  by  HUD. 

***** 

23.  In  §  590.29,  paragraph  (a) 
introductory  text,  paragraph  (a)(4),  and 
paragraph  (c)  are  revised  to  read  as 
follows: 


§590.29   >1UD  review  of  LUHA 
performance. 

(a)  HUD  may  review  the  performance 
of  each  active  LUHA  as  necessary,  as 
determined  by  HUD,  to  determine 
whether: 


(4)  The  LUHA  is  making  reasonable 
progress  in  moving  properties  through 


the  stages  of  the  homesteading  process, 
including  acquisition,  homesteader 
selection,  conditional  conveyance, 
rehabilitation,  and  final  conveyance. 

***** 

(c)  LUHAs  shall  supply  data  and 
make  available  records  necessary  for 
HUD's  monitoring  of  the  LUHA's  local 
urban  homesteading  program. 


§  590.31    [Removed  and  Reserved] 

24.  In  §590.31,  paragraph  (r.)  is 
removed  and  reserved 

Dated:  February  It.  1996. 
Andrew  M.  Cuomo. 

Assistant  Sp<  rftary  tnr  ('.nmmiinit\  Planning 
and  Devplopiripnl 
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91 51 51 ,  5492 

97 3552.  3795.  3796,  3797, 

6106,  6108 

121 6938 

125 6938 

135 5938.6938 

PropoMd  RtitoK 

Ch.1 4942 

39 .3882,  4756,  4943,  5326, 

5329.5331.5334,5524, 
6579.6581.6583 

71 4379.  4380,  4381 ,  5960. 

5962 

73 ~ 3884 

121 6898 

135 6898 

217 5963 

241 5963 

1SCFR 

771. ......3555,  5677 

776 5677 

799 3555,  5677,  6064 

4 6585 

4a 6585 

4b : 6585 

922 5335,5969 

16CFR 

22 3799 

306 5679 

PrapOMdRulOT: 

303 5340 

305 6801 

409..- - 4382 

436 5969 

17CFR 

17 - 6310 


200 5939 

PropoaMJ  RulAs: 

400 4944 

420 4944 

18CFR 

1303 6110 

PropoMd  RuIm: 

Ch.  1 3799.4596 

19  CFR 

4 3568 

10 6110,6772 

18 6772 

113 6110,6772 

132 3569 

141 6110 

144 6110 

148 3569 

181 6110 

Propo— d  Rules: 

132 6333 

351 4826 

353 4826 

364 4826 

355 4826 

20  CFR 

401 5939 

404 5939 

416 5939,5943 

422 5943 

423 5943 

PrepoMd  Rules: 

209 5970 

404 4389 

21  CFR 

80 3571 

175 6939 

173 4871 

189 4816 

331 4822 

51 0 4735,  5505 

520 4874,5505 

522 4874,5605 

524 5505 

558 4349,4874 

Proposed  Rules: 

101 3885.  5349 

201 5912 

312 6177 

333 5918 

369 5912 

1220 4597 

22  CFR 

9b 3800 

42 ^ 6111 

51 6505 

111 6505 

112 6505 

123 6111 

126 6111 

133 6505 

1504 6506 

Proposed  Rules: 

228 4240 

24  CFR 

Ch.XI 5198 

Ch.  XV 5198 

0 5198 

4 5198 

5 5198,5662 

8 5198 

12 5198 

15 5198 

16 5198 

17 5198 

27 5198 

28 5198 

30 5198 

35.* 5198 

40 5198 

51 5198 

52 5198 


86 4875 

91 5198 

92 5198 

100 5198 

103 5198 

104 5198 

107 .5198 

109 5198 

1 1 0 5198 

111 5198 

125 5198 

135 5198 

146 5198 

200 5198 

201 5198 

203 5198 

206 5198 

213 5198 

215 5198 

219 5198 

220 5198 

221 5198 

231 5198 

232 5198 

234 5198 

235 5198 

236 5198 

237 5198 

248 5198 

260 5198 

261 5198 

265 5198 

280 5198 

290 4580,5198 

291 5198 

510 7060 

511 7060 

511 : 5198 

570 5198 

572 5198 

574 5198 

576 5198 

582 5198 

583 5198 

585 5198 

590 51 98,  7060 

594 5198 

597 5198 

700 5198 

750 5198 

760 5198 

791 5198 

792 5198 

799 5198 

81 1 5198 

812 5662 

813 ,.-.5198 

850 5198 

880 5198 

881 5198 

882 5198,5850 

883 5198 

884 5198 

885 5198 

886 5198 

887 5198 

888 6690 

889 5198 

890 5198 

899 5198 

901 5198 

904 5198 

912 5662 

913 5198 

941 5198 

942 5198 

945 5198 

950 5662 

960 5198 

961 5198 

962 5198 

963 5198 

964 5198 

965 5198 

968 5198 

982 - 56^ 


999 5198 

3280 5198 

3282 5198. 

Proposed  Rules: 

3500 6334 

25  CFR 
Proposed  Rules: 

Ch.VI 3623 

26  CFR 

1 4349,  4876 

602 4876 

28  CFR 

2 4350 

16 6316,6317,6318 

Prepossd  Rules: 

35 4389 

540 5846 

29  CFR 

102 ^ 6940 

1910 5507 

1915 5507 

1917 5507 

1918 5507 

1919 -....5507 

1926 5507 

1928 5507 

2619 5945 

2676 5945 

Proposed  Rules: 

Ch.  XIV 3624 

103 4246 

1904 4030 

1952 4030 

30  CFR 

202 5448 

206 3800,5448 

260 3800 

756 6507 

906 6509 

948 6511 

950 6537 

Proposed  Rules: 

Ch.  II 4390 

203 6958 

256 6958 

260 6958 

931 3625 

943 3628 

31  CFR 

103 4326,7054 

351 5510 

357 6113 

370 6113 

595 3805 

32  CFR 

220 6540 

290 4885,5510 

311 3813 

321 3814 

835 4351 

838 4351 

843 4351 

848 4352 

Proposed  Rules: 

339 6588 

838 4390 

33  CFR 

1 6542 

100 4885.5680 

117 4886 

187 6943 

Proposed  Rules: 

117 6588,  6589,  6803 

157 6334,6590 

1 65 4945,  61 78 

34  CFR 

668 3776 

690 3776 

Proposed  Rules: 

Ch.VI 4198 


201 3772 

361 4390 

646 4758 

36  CFR 

13 6943 

223 5684 

242 5685 

1206 5656 

1210 5660 

Proposed  Rules: 

7 5354 

17 5356 

1190 5723 

1191 5723 

37  CFR 

202 5445 

38  CFR 

21 6780 

Proposed  Rules: 
-  21 5357 

40  CFR 

30 6066 

33 6066 

51 4588 

52 3572,  3575,  3578,  3579, 

3581.3582,3584,3586, 
3588,3589,3591,3815, 
3817,3819,3821,3824. 
4215.4216,4217,4352, 
4353,  4887.  4890,  4892, 
4895,  4897,  4899,  4901 , 
5285,  5288,  5291 ,  5295, 
5297,  5299,  5303.  5306. 
5307.5511,5514.5515, 
5689,  5690.  5694,  5696, 
5699.5701,5704,6114. 
6543,  6545,  6547 

63 4902 

70 3827,  4217,  4220,  5705 

80 3832 

81 3591,4357,5707 

82 4736 

85 5840 

86 6944.6949 

1 80 4591 ,  4592,  4593,  571 1 , 

5712,5714,5716,6549, 
6551 

194 5224 

262 4903 

264 4903 

265 4903 

270 4903 

271 4742,5718 

281 3591 ,  3599 

282 4224,  6319.  6554 

300 4747,  6115,  6556 

Proposed  Rules: 

52 3631 ,  3632,  3633,  3634, 

3635,3891,3892,4246, 
4391.4392,4598,4946, 
4947,  4948.  4949,  5358, 
5359,  5360,  5362,  5263, 


5526.  5527.  5723,  5724. 

5725.6178.6179.6591. 
6592 

61 6184 

63 6184 

70 3893,4248 

76 3893 

80 3894 

81 3635,  4392,  5363.  6179 

89 4600 

90 4600 

91 4600 

180 4621 .  4623,  5726.  5728, 

6804 

186 6592 

261 5528.6805 

268 4758 

271 4758.5528 

300 6806.6807 

302 4758.5528 

440 5364 

41  CFR 

60-250 6116 

302-1 1 3838 

Proposed  Rules: 

60-741 5902 

42  CFR 

24 6118.6556 

57 6118 

58 6118 

Proposed  Rules: 

100 4249 

43  CFR 

3100 4748 

4100 4227 


PuMIc  Land  Orders: 
3689  (Revoked  in  part 

by  PLO  7182) 4359 

7183 4752 

7184 5719 

44  CFR 

10 4227 

64 5947 

65 6559,  6560,  6561 ,  6564, 

6565.6566 
67 6568,  6569.  6571 

Proposed  Rules: 

62 3635 

67 6593,  6598,  6601 

45  CFR 

1370 

46  CFR 

Ch.  Ill 

150 

401 

402 

514 


.6791 

.5720 
.5518 
.5720 
.5720 
.5308 


Proposed  Rule: 

Ch.  I 

108 

110 

111.. 


6961 

4132 

4132 

4132 


112 4132 

113 4132 

161 4132 

47  CFR 

0 4359,4916 

1 4359,4916 

15 3600 

17 4359 

21 4359 

22 4359 

23 4359 

24 4359 

25 4359 

43 4918 

63 4937 

73 4232.  4233,  4234.  4359. 

5721,5722 

74 4359 

76 6131 

78 4359 

80 4359 

87 4359 

90 3600,  3841 ,  4234.  4359, 

6138.  6574 

94 4359 

96 4359 

97 4359 

Proposed  Rules: 

Ch.  1 6607 

1 6809,  6961 

2 6189,  6809 

20 3644,6963 

21 6809 

22 6199 

61 3644 

69 3644 

73 4392,  4393,  4950,  6335, 

6336,6337 

76 3657,6210 

90 6199,  6212 

94 6809 

48  CFR 

228 3600 

252 3600 

501 6164 

504 6164 

507 6164 

510 6164 

511 6164 

512 6164 

514 ; 6164 

515 6164 

538 6164 

539 6164 

543 6164 

546 6164 

552 6164 

570 6164 

1403 5519 

1425 5519 

1452 5519 

1815 5312 

1816 5312 

1819 5312 

1823 5312 

1825 6577 


1827 5312 

T835 5312 

1837 5312 

1852 5312 

3509 3846 

9904 5520 

Proposed  Rules: 

Ch.  1 6760 

Ch.2 6760 

Ch.53 4393 

25 6910 

52 6910 

909 3877 

49  CFR 

199 5722 

251 4937 

258 4937 

531 4369 

571 4370,  4938.  5949.  6173 

661 6300 

Proposed  Rules: 

171 6478 

172 6478 

173 -. 6478 

176 5478 

177 6478 

178 6478 

232 6610 

525 4249 

541 4249 

555 4249 

571  4249,  4624,  5370,  5730. 

6616 

575 5730 

581 4249 

50  CFR 

14 3849 

17 4372 

23 6793 

100 , 5685 

217 6064 

227 6064 

229 3851 

296 6322 

611 4304,4311 

620 3602 

642 6175 

672 3602,  4304,  4594,  5608 

675 4311,5608.6323,6953 

676 4304.  431 1 

681 6577 

Proposed  Rules: 

Ch.  VI 6810 

17 4394.  4401.  5971,  6964 

23 3894 

285 3666 

424 4710 

641 4950 

642 6965 

651 6230 

672 6337 

675 6337 
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REMNDERS 

The  rules  and  proposed  rules 
in  this  fist  were  edttorially 
comptod  as  an  aid  to  Federal 
RegMer  users.  Inclusion  or 
exclusion  from  this  list  has  no 
\eqai  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 

NaHonal  Oceanic  and 
Atmoepheric  Administration 

Fishery  conservation  and 

managemerrt 

Limited  access  management 
of  Federal  fisheries  in  arxl 
off  of  Alasita:  put)lished  1- 
24-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  addttives^ 
Adhesive  coatings  and 
components-* 
3-iodo-2-propynyMM- 
txitylcartamate; 
put)iished  2-23-96 

INTERiOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Wid  Bird  Conservation  Act  of 
1992: 

Exotic  wild  birds;  importation 
to  U.S.;  published  1-24-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  identification  system; 
effective  date;  published  2- 
23-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 


FiRjerts/ttazeinuts  grown  in 
Oregon  and  Washington; 
commems  due  by  2-28-96; 
published  1-29-96 

AGRICULTURE 
DEPARTMENT 
Antmri  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(c^arantine): 
Brucellosis  in  cattle  and 
bisorv- 

State  and  area 
classifications; 
comments  due  by  2-27- 
96:  published  12-29-95 


AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Federal  regulatory  review; 
comments  due  by  2-27-96; 
published  12-29-95 
Meat  and  poultry  inspection: 
Food  standards;  processed 
meat  and  poultry  products 
named  t>y  use  of 
expressed  nutrient  corrtent 
daim  and  standardized 
term;  requirements; 
comments  due  by  2-27- 
96;  published  12-29-95 
Sutjstances  suitable  for  use 
in  meat  and  poultry 
products  preparation; 
approval  procedures; 
comments  due  by  2-27- 
96;  published  12-29-95 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Computer  export  corrtroi 
refomi;  comments  due  by 
2-26-96;  published  1-25- 
i        96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Environmental  Data  Ser.ice: 
Ocean  thermal  energy 
corrverslon  licensing 
program;  comments  due 
by  2-29-96;  published  1- 
30-96 
Fishery  conservation  and 
management: 
Gulf  of  Mexico  reef  fish; 
comments  due  by  3-1-96; 
published  1-31-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Foreign  product  restrictions; 
comments  due  by  2-26- 
96;  published  12-28-95 
Federal  Acquisition  Regulation 
I      (FAR): 

Buy  American  Act; 
construction  (Grimt)erg 
I         decision);  comments  due 
I         by  2-26-96;  published  12- 
27-95 
Contract  management; 
clause  flowdown; 
comments  due  by  2-26- 
96;  published  12-27-95 
General  Agreement  on 
Tariffs  and  Trade  (GATT), 
Uruguay  Round; 
implementation;  comments 
due  by  2-27-96;  published 
12-29-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Continental  Shelf 
regulations- 
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California;  comments  due 
by  2-28-96;  published 
1-29-96 
Stratospiieric  ozone 
protectior>- 

Used  class  I  controlled 
5ut)starKes  import; 
reporting  requirement 
partial  stay  and 
reconsideration; 
comments  due  by  3-1- 
96;  published  1-31-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Delaware;  comments  due  by 
2-26-96;  published  1-26- 
96 
Illinois;  comments  due  t>y  2- 

26-96;  published  1-26-96 
MassactHJsetts;  comments 
due  by  2-29-96;  published 
1-30-96 
Tennessee;  comments  due 
by  3-1-96;  published  1-31- 
96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Massachusetts;  comments 
due  by  2-29-96;  puislished 
1-30-96 
Ohio;  comments  due  by  3- 
1-96;  published  1-31-96 
Pennsylvania;  comments 
due  by  2-29-96;  published 
1-30-96 
Virginia  et  al.;  comments 
due  by  2-29-96;  published 
1-30-96 
Air  quality  planning  purposes; 
designation  of  areas: 
New  Jersey  et  al.; 
comments  due  by  2-29- 
96;  published  1-30-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
New  Jersey;  comments 
due  by  2-29-96; 
published  1-30-96 
Virgin  Islands;  comments 
due  by  2-26-96; 
published  1-25-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  conwnodities: 
Hexaconazole;  comments 
due  by  3-1-96;  published 
1-31-96 
Superfund  program: 
National  oil  and  hazardous 
sut>stances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  2-28-96;  piMished 
1-29-96 


National  priorities  list 
update;  comments  due 
by  3-1-96;  published  1- 
31-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carriers: 
Local  exctiange  earners  and 
commercial  mobile  racfio 
service  providers;  equal 
access  and 
intercorviection 
obligations;  comments  due 
by  2-26-96;  published  2-1- 
96 
Radio  services,  special: 
Commercial  mobile  radio 
sennces- 

Flexible  service  offerings; 
comments  due  by  2-26- 
96;  published  2-16-96 
Television  broadcasting: 
Closed  captioning  and  video 
description  of  video 
programming;  availability, 
cost  and  uses;  comments 
deadline  extension; 
comments  due  t>y  2-S8- 
96;  published  1-29-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Managernent  official  intertocks; 
comments  due  by  2-27-96; 
published  12-29-95 

FEDERAL  RESERVE 
SYSTEM 

Equal  credit  opportunity 

(Regulation  B): 

Official  staff  commentary; 
comments  due  by  2-28- 
96;  published  12-28-95 
Management  official  irrterlocks; 

comments  due  by  2-27-96; 

published  12-29-95 
MembersNp  of  State  banking 

institutions  (Regulatk>n  H): 

Securities  transactions 
effected  by  State  member 
banks;  recordkeeping  and 
confirmatk>n;  comments 
due  by  2-28-96;  published 
12-26-95 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitron  Regulatkxi 
(FAR): 
Buy  American  Act; 

construction  (Grimberg 

decision);  comments  due 

by  2-26-96;  published  12- 

27-95 
Contract  management; 

clause  flowdown; 

comments  due  by  2-26- 

96;  pubHshed  12-27-95 
General  Agreement  on 

Tariffs  and  Trade  (GATT), 

Uruguay  Round; 

implementation;  comments 
.  due  by  2-27-96;  published 

12-29-95 


Federal  lnformatk>n  Resources 
Management  RegulatNXi: 

Procurement  auttiority 
delegatkxis;  requirements; 
comments  due  by  2-28- 
96;  published  1-29-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Biological  products: 

Well-characterized 
biotechnokjgy  products- 
Establishment  lk»nse 
applk:atkxi  requirenDerrt; 
eliminatk)n;  comments 
due  by  2-28-96; 
published  1-29-96 

Medk:al  devk:es: 

Dental  devices- 

Partially  fabricated  denture 
kits;  premarket 
approval;  effective  date 
requirement;  comments 
due  by  2-27-96; 
published  11-29-95 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

California  condors,  captive- 
reared;  comments  due  by 
2-29-96;  published  2-6-96 

Northern  spotted  owl; 
comments  due  tjy  3-1-96; 
published  1-31-96 

INTERIOR  DEPARTMENT 

National  Park  Service 

Special  regulatkms: 

Appalachian  Natk)nal  Scenic 
Trail,  PA;  hang  glkling; 
comnwnts  due  by  3-1-96; 
published  1-31-96 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  arxl 
at»ndoned  mine  land 
reciamatk>n  plan 
submissions: 
Missouri;  comments  due  by 

2-26-96;  published  1-26- 

96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulatron 
(FAR): 
Buy  American  Act; 

constructkxi  (Grimberg 

deciskxi);  comments  due 

by  2-26-96;  published  12- 

27-95 
Contract  mar^agement; 

clause  ftowdown; 

comments  due  by  2-26- 

96;  published  12-27-95 
General  Agreement  on 

Tariffs  and  Trade  (GATT), 

Uruguay  Round; 

impiementatkm;  convnents 

due  by  2-27-96;  published 

12-29-95 
NUCLEAR  REGULATORY 
COMMISSION 

Fee  schedules  revision;  100% 
fee  recovery  (1996  FY); 
comments  due  by  2-29-96; 
published  1-30-96 
Radiatkxi  protection  standards: 
Lnensed  radk)active 

material;  unauthorized 

use;  reporting 

requirements;  comments 

due  by  3-1-96;  put>lished 

1-31-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Errptoyment 


Surplus  arxl  displaced 
Federal  employees;  career 
transitk>n  assistance: 
comments  due  by  2-27- 
96;  published  12-29-95 
Prevailing  rate  systems; 
comments  due  by  3-1-96; 
published  1-31-96 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Compensation  records; 
comments  due  by  2-26- 
96;  published  12-26-95 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Dravi^t)ridge  operations: 
Oregon;  comments  due  by 
2-27-96;  published  12-29- 
95 
Washington;  comments  due 
by  2-26-96;  published  12- 
26-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Avtatton 
Administratkm 
Airworthiness  directives: 
Airtxjs;  comments  due  by  3- 

1-96;  pubHshed  1-22-96 
Locktieed;  comments  due 
by  2-26-96;  published  12- 
27-95 
Maule  Aerospace 
Tectirx)togy.  Inc.; 
comments  due  t)y  2-28- 
96;  published  1-9-96 
McDonnell  Douglas; 
comments  due  by  2-28- 
96;  published  1-3-96 
Pratt  &  Whitney;  comments 
due  by  2-26-96;  put)lished 
12-27-95 
Autfxxity  citations  revision; 
comments  due  by  3-1-96; 
published  12-28-95    ~ 


Class  D  and  Class  E 
airspace;  comments  due  t>y 
3-1-96;  published  1-29-96 

Class  E  airspace;  comments 
due  by  2-29-96;  published 
12-1-95 

TREASURY  DEPARTMENT 

Alcohol,  TotMcco  artd 
Firearms  Bureau 

Alcoholic  beverages: 

Distilled  sp«rits;  domestically 
produced- 

Formulas  and  statements 
of  process;  registratjon; 
comments  due  by  2-26- 
96;  published  1-26-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currertcy 

Federal  regulatory  revtew: 

Community  devetopment 
corporation  arxl  project 
Investments;  revisKXis; 
comments  due  by  2-26- 
96:  published  12-28-95 

Management  official  interiocks; 
comments  due  t)y  2-27-96; 
published  12-29^ 

TREASURY  DEPARTMENT 

Fiscal  Service 

FInarKial  management 
services: 

Foreign  exchange 
operations;  comments  due 
by  2-28-96;  published  i- 
29-96 

TREASURY  DEPARTMENT 

Thrift  Supervision  Offk:e 

Management  official  interlocks; 
comments  due  by  2-27-96; 
published  12-29-95 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Mail  to:  Superintendent  of  Documents 
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Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   .5133  Charge  your  order. 

1  JLO9  please  send  me  the  following  indicated  publications:  To  fax  your  orttert  ar>d  inqulr*e«-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 
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Public  Laws 


104th  Congress,  2nd  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
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Federal  Register  subscription,  the  LSA 
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Register,  National  Archives  and  Records  Administration. 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR;         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours]  to  present: 

1 .  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 

[Two  Sessions] 
WHEN:  March  12,  1996  at  9:00  am  and 

March  26,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 
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Agricultural  Marketing  Service 

RULES 

Raisins  produced  from  grapes  grown  in  Cialifomia,  7067- 
7069 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
prpducts: 
Horse  quarantine  facility  standards;  fees  collection  at 
animal  quarantine  facilities;  request  for  comments 
and  withdrawal,  7079 

Army  Department 

NOTICES 

Meetings: 
U.S.  Army  Command  and  General  Staff  College  (CGSC) 
Advisory  Committee,  7095 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Azabicyclooctanes,  preparations  and  derivatives,  7095 
Organo-fluoro  compoimds  and  processes,  7095 
Selective  nitration,  7095 

Bonneville  Power  Administration 

NOTICES 

Alturas  transmission  line  project;  Sierra  Pacific  Power  Go. 

interconnection;  record  of  decision,  7095-7096 
Power  sales  contracts;  amendatory  agreement;  record  of 

decision,  7096 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings:    • 

Injury  Prevention  and  Control  Advisory  Committee,  7110 
National  Vaccine  Advisory  Committee;  membership 
nominations,  7110-7111 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Safety  zones  and  security  zones,  etc.;  list  of  temporary 
rules,  7071-7073 
PROPOSED  RULES 
Federal  regulatory  review: 

Electrical  engineering  requirements  for  merchant  vessels, 
7090-7091 
Regattas  and  marine  parades: 

Winter  Harbor  Lobster  Boat  Race,  ME.  7089-7090 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and  Technology' 

See  National  Oceanic  and  Atmospheric  Administration 


Commodity  Futures  Trading  Commission 

PROPOSED  RULES 
Commodity  Exchange  Act; 
Financial  reporting  and  debt-equity  ratio  requirements  for 
futures  commission  merchants  and  introducing 
brokers.  7080-7087 


Defense  Department 

See  Army  Department 

RULES 

Acquisition  regulations: 

Contract  cost  principles  and  procedures — 

Compensation  for  personal  services,  7077-7078 
NOTICES 
Meetings: 

Science  Board  task  forces,  7094-7095 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Isotec,  Inc.;  correction.  7157 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

RULES 

Financial  assistance  rtiles: 

Federal  regulatory-  review.  7164-7175 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
State  operating  permits  programs — 
Nebraska.  7073 
Puerto  Rico.  7073-7076 
Toxic  substances: 

Anthraquinone  reporting  and  recordkeeping 
requirements;  revocatfon.  7076-7077 
NOTICES 

Agency  information  collection  activities; 
Submission  for  OMB  review;  comment  request.  7101- 
7102 
Meetings: 

Good  Neighbor  Environmental  Board.  7102 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Groveland  Wells  Nos.  1  and  2  Superfund  Site.  .M.\.  7102- 

7103 
Hi  View  Terrace  Site.  NY.  7103 
Old  City  Landfill  Site.  IN,  7103 

Equal  Employment  Opportunity  Commission 

RULES 

Conflict  of  interests.  7065-7067 


Executive  Office  of  ttie  President 

See  Management  and  Budget  Office 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 
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Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 
Extended  overwater  operations  with  single  long-range 
conununication  system  (LRCS)  and  single  long-range 
navigation  system  (LRNS),  7186-7191 
PfWPOSED  RULES  . 

Airworthiness  standards:  ' 

Transport  category  airplanes — 
Reference  stall  speed;  redefinition;  correction,  7157 
Class  E  airspace,  7079-7080 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7133 
Airport  noise  compatibility  program: 
Noise  exposure  map — 
Kansas  Qty  International  Airport,  MO.  7133-7134 
Airport  revenue;  policy  and  procedures;  conunent  request, 

7134-7144 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  7144 
RTCA.  Inc.,  7144 
Passenger  facility  charges;  applications,  etc.: 
Sacramento  Metropolitan  Airport,  CA,  7145 
Savannah  International  Airport,  GA,  7145-7146 

FMtoral  Communications  Commission 

PROPOSED  RULES 

Television  stations;  table  of  assignments: 

Texas,  7091 
NOTICES  I 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  7103- 
7104 
Meetings: 

1997  World  Radiocommunication  Conference  Industry 
Advisory  Committee  (WRC-97  Industry  Advisory 
Committee),  7104-7105 
Meetings;  Simshine  Act,  7156       I 

Faderai  Enargy  Reguiatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

North  American  Energy  Conservation  et  al.,  7098-7100 
Environmental  statements;  availability,  etc.: 

PUD  No.l  of  Pend  Oreille  County,  7100-7101 
Applications,  hearings,  determinations,  etc.: 

Alleghany  Power  Service  Corp.  et  al.,  7096-7097 

Equitrans,  L.P.;  correction,  7157 

Global  Petroleum  Corp.  et  al.,  7097 

Lawrence,  David  M.,  7097 

Pacific  Gas  Transmission  Co.,  7097 

Western  Area  Power  Administration,  7097-7098 

Williams  Natural  Gas  Co.;  correction,  7157 

Federal  Highwray  Administration 

NOTICES 

Intelligent  Transportation  Systems  model  deployment 
initiative;  participation  request,  7146-7153 

Faderai  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Litton  Industries,  Inc.,  7105-7110 

Federal  Transit  Administration    ' 

NOTICES 

Intelligent  Transportation  Systems  model  deployment 
initiative;  participation  request,  7146-7153 


Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Orange  Beach.  AL;  Alabama  beach  mouse;  correction, 
7118 

Food  and  Drug  Administration 

PROPOSED  RULES 
Reports;  availability,  etc.: 
Placental/umbilical  cord  blood  stem  cell  products 

intended  for  transplantation  or  further  manufactiue 
into  injectable  products;  regulation;  draft  document, 
7087-7088 
NOTICES 

Food  additive  petitions: 
Eastman  Chemical  Co.,  7111 
Milliken  &  Co.,  7111-7112 
Grants  and  cooperative  agreements;  availability,  etc.: 
New  Zealand;  systems  to  ensure  safe,  wholesome,  and 
truthfully  labeled  fish  and  fishery  products,  7112- 
7114 
Human  drugs: 
New  drug  applications — 
Parke-Davis  &  Co.;  approval  withdrawn;  determination, 
7114-7115 
Meetings: 
Advisory  committees,  panels,  etc.,  7115-7117 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration  « 

Housing  and  Urtian  Development  Department 

RULES 

Low  income  housing:  . 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  rental  certificate,  loan 
management,  property  disposition,  moderate 
rehabilitation,  and  rental  voucher  programs; 
correction,  7157 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Intercompany  transfer  pricing  and  cost  sharing 

regulations;  correction,  7157  . 
Tax  withholding  on  dispositions  of  U.S.  real  property 
interests  by  foreign  persons;  correction,  7157 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7154 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  7092-7093 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Flash  memory  circuits  and  products  containing  same, 
7122-7123 

Justice  Department 

See  Drug  Enforcement  Administration 

L^nd  Management  Bureau 

RULES 

Recreation  management  restrictions,  etc.: 

Shasta  Coimty,  CA;  motorized  vehicles  prohibition,  7077 
NOTICES 
Environmental  statements;  availability,  etc.: 

Express  Pipeline  Inc.,  WY;  pipeline  for  transport  of  crude 
oil  between  Wild  Horse,  Alberta,  and  Casper,  WY. 
7118-7119 
Motor  vehicle  use  restrictions: 

Oregon,  7119 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals,  7160-7162 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 
Leasing  policies;  meeting,  7089 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Oklahoma  et  al,  7093 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Advanced  Technology  Visiting  Committee,  7093 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Alternative  Medicine  Program  Advisory  Council,  7117- 
7118 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  7078 

NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council,  7093-7094 
North  Pacific  Fishery  Management  Council,  7094 

National  Park  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Big  Cypress  National  Preserve,  FL;  inventory,  7120 
Cheney  CowleS  Museum,  WA;  thunder  bimdle,  7122 
Hubbell  Trading  Post  National  Historic  Site,  AZ; 

inventory,  7121-7122 
Putnam  Museum  of  History  and  Natiural  Science,  lA; 
inventory,  7120-7121 


Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Quarterly  reports  to  Congress.  7123-7124 
Reports;  availability,  etc.: 

Uranium  mills.  Title  II;  alternate  concentration  limits; 
final  staff  technical  position,  7127 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co..  7125-7126 

Euratom,  7126-7127 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Ticketing  for  certain  transportation  violations;  pilot 
program.  7178-7184 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7153 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  7127- 
7128 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  7128-7129 

State  Department 

RULES 

International  agreements: 
Coordination  and  reporting;  determination  not  to  publish 
certain  agreements,  7070-7071 
Legal  and  related  services: 
International  child  abduction — 
Office  of  Children's  Issues  designated  as  U.S.  Central 
Authority  for  Hague  Abduction  Convention,  7069- 
7070 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7129-7130 
International  Atomic  Energy  Agency-U.S.  Safeguards 

Agreement;  interagency  procedures  for  implementation. 
7130-7132 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Drug  Testing  Advisory  Board,  7118 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
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See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Falcon  Air  Express,  tac,  7132-7133 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  7153- 
7154 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  7154- 
7155 


Separate  Parts  In  This  Issue 

Part  II 

Office  of  Management  and  Budget,  7160-7162 


Part  III 

Department  of  Energy,  7164-7175 

Part  IV 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  7178-7184 

PartV 

Department  of  Transportation,  Federal  Aviation 
Administration,  7186-7191 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
docmnents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol.  61,  No.  38 

Monday.  Februarv  26,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  an6  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
-50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

5  CFR  Chapter  LXII 

29  CFR  Parts  1600  and  1650 
RIN  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Equal 
Employment  Opportunity  Commission 

agency:  Equal  Employment 
Opportunity  Commission  (EEOC  or 
Conunission). 

ACTION:  Interim  rule  with  request  for 
comments. 

SUIMMARY:  The  Equal  Employment 
Opportunity  Commission,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing  a 
regulation  for  employees  of  EEOC  that 
supplements  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  issued  by  OGE.  The  EEOC  is 
also  repealing  its  existing  agency 
standards  of  conduct  regulations  that 
have  been  superseded  by  OGE's 
Standards  of  Ethical  Conduct,  OGE's 
financial  disclosure  regulation  and  this 
interim  rule. 

DATES:  This  rule  is  effective  on  February 
26,  1996.  Written  comments  on  the 
interim  rule  must  be  received  on  or 
before  April  26,  1996. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW.,  Washington,  DC  20507.  Copies  of 
comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  Library,  room  6502, 1801 
L  Street,  NW.,  Washington,  DC  between 
the  hours  of  9:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Associate  Legal 
Counsel,  Thomas  J.  Schlageter,  Assistant 
Legal  Coimsel,  or  Kathleen  Oram, 


Senior  Attorney,  at  (202)  663-4669  or 
TDD  (202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  EEOC's  Publications  Center  at 
1-600-669-3362. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards)  for  codification  at  5  CFR 
part  2635.  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557  and  57  FR 
52583  with  an  additional  grace  period 
extension  at  59  FR  4779-4780.  The 
Standards,  effective  February  3, 1993, 
set  uniform  ethical  conduct  standards 
applicable  to  all  executive  branch 
personnel. 

Section  2635.105  of  the  uniform 
Standards  authorizes  agencies,  with  the 
concurrence  of  OGE,  to  publish  agency- 
specific  supplemental  regulations  that 
are  necessary  to  properly  implement 
their  respective  ethics  programs.  The 
Commission,  with  OGE's  concurrence, 
has  determined  that  the  following 
interim  supplemental  rule  is  necessary 
for  successful  implementation  of  its 
ethics  program. 

II.  Analysis  of  the  Regulations 

Section  7201.101  General 

Section  7201.101  explains  that  the 
regulations  apply  to  all  employees  of  the 
EEOC,  including  members  of  the 
Commission  and  the  General  Counsel, 
and  that  they  supplement  the  OGE 
Standards. 

Section  7201.102  Prohibited  Outside 
Employment 

5  CFR  2635.802  provides  that  an 
employee  shall  not  engage  in  outside 
employment  if  it  is  prohibited  by  agency 
supplemental  regulation.  The 
Commission  is  issuing  §  7201.102  as  a 
supplemental  regulation.  This  section 
details  three  categories  of  prohibited 
outside  employment  for  EEOC 
employees.  First,  the  section  prohibits 
EEOC  employees  from  engaging  in  any 
outside  employment  with  persons 
currently  and  substantially  affected  by 
the  employee's  performance  of  his  or 
her  official  duties  because  the  person  is 
a  party  or  representative  of  a  party  to  a 


particular  matter  involving  specific 
parties.  This  provision  prohibits 
employees  from  working  for  a  charging 
party,  respondent,  or  attorney 
representing  either.  Second,  the  section 
prohibits  EEOC  employees  from 
receiving-any  compensation  for 
representational  services  or  the 
rendering  of  advice  or  analysis 
regarding  any  equal  employment  law  or 
its  application.  Finally,  the  section 
prohibits  EEOC  employees  from 
engaging  in  outside  employment 
involving  any  particular  matter  pending 
at  EEOC  or  any  equal  employment 
opportunity  case  in  which  EJEOC  or  the 
Federal  government  is  a  partv  This  final 
prohibition  is  not  intended  to  prevent 
EEOC  employees  from  providing 
behind-the-scenes  assistance  (e.g., 
conducting  legal  research,  drafting 
documents,  giving  advice  or  other  non- 
advocacy  work)  to  immediate  family 
members  in  matters  pending  at  EEC)C  or 
any  equal  employment  opportunity  case 
in  which  EEOC  or  the  Federal 
government  is  a  party.  The  Commission 
has  determined  that  these  three 
prohibitions,  which  are  similar  to 
prohibitions  that  have  applied  to  EEOC 
employees  under  superseded  29  CFR 
1600.735-204.  will  help  to  ensure  that 
reasonable  persons  will  not  questions 
the  impartiality  and  objectivity  of 
EEOC's  employees. 

While  the  second  and  third 
prohibitions  of  this  section  do  no  apply 
to  special  Government  employees,  the 
prior  approval  section  discussed  below 
does  apply  to  them.  This  acknowledges 
the  transitory  or  part-time  nature  of  the 
service  special  Government  employees 
provide  EEOC,  but  also  enables  EEOC  to 
carefully  review  all  outside  emplo\Tnent 
interests  of  special  Government 
employees  on  a  case-by-case  basis  to 
ensure  that  violations  of  applicable 
statutes  and  regulations  do  not  occur. 

Section  7201.103  Prior  Approval  for 
Outside  Employment 

Under  5  CFR  2635.803,  agencies  may. 
by  supplemental  regulation,  require 
employees  to  obtain  prior  approval 
before  engaging  in  outside  emplo\  ment 
or  activities.  Under  superseded  29  CFR 
1600.735-204,  the  Commission  has  had 
a  requirement  for  prior  approval  of 
compensated  and  other  outside 
emplo\Tnent  activities.  Because  tins 
requirement  has  helped  to  ensure  that 
employees'  outside  a(  tivities  conform  to 
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applicable  statutes  and  regulations,  the 
Commission  will  continue  to  require 
prior  approval.  Section  7201.103 
provides  that  an  EEOC  employee, 
including  a  special  Government 
employee,  must  obtain  advance  written 
approval  from  his  or  her  Deputy  Ethjcs 
Counselor  or  designee  before  engaging 
in  any  outside  employment.  In  addition 
to  that  approval,  employees  must  also 
obtain  prior  written  approval  from  the 
Designated  Agency  Ethics  Official  or 
designee  to  engage  in  compensated 
outside  employment,  the 
imcompensated  practice  of  law  or 
uncompensated  outside  employment 
that  involves  representational  services 
or  the  rendering  of  advice  or  analysis 
regarding  any  equal  employment  law,  or 
to  serve  as  an  officer  or  director  of  an 
organization  whose  activities  are 
devoted  substantially  to  equal 
employment  opportunity  matters. 

"tjnployment"  is  broadly  defined  in 
§  7201.103(d)  to  cover  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services,  including  writing 
when  done  imder  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  nonprofit  charitable, 
religious,  professional,  social,  fraternal, 
educational,  recreational,  public  service 
or  civic  organizations,  imless  such 
activities  involve  the  provision  of 
professional  services  or  advice,  are  for 
compen^tion  other  than  reimbursement 
of  expenses,  or  the  organization's 
activities  are  devoted  substantially  to 
matters  relating  to  equal  employment 
law  and  the  employee  will  serve  as 
officer  or  director  of  the  organization. 

Section  7201.103(c)  provides  that 
approval  will  not  be  granted  if  the 
outside  employment  is  expected  to 
involve  conduct  inconsistent  writh  or 
prohibited  by  any  statute  or  federal 
regulation,  including  5  CFR  part  2635 
and  these  supplemental  regulations. 

in.  Repeal  and  Redesignation  of 
Portions  of  the  EEOC  Conduct 
Regulations  and  Related  Modifications 

The  Commission  is  replacing  its 
existing  standards  of  conduct 
regulations  at  29  CFR  part  1600  and 
replacing  them  with  a  cross-reference  to 
5  CFR  parts  2634  and  2635  and  to  the 
supplemental  regulations  at  5  CFR  part 
7201  adopted  by  this  interim  rule.  With 
the  exception  of  subpart  E  and  the 
material  that  was  preserved  pending  the 
issuance  of  this  interim  rule  by  the 
notes  following  5  CFR  2635. 403 (a)  and 
2635.803,  part  1600  was  superseded  by 
OGE's  two  executive  branch-wide 
regulations,  the  Standards  of  Ethical 


Conduct  for  Employees  of  the  Executive 
Branch,  5  CFR  part  2635.  and  Financial 
Disclosure,  Qualified  Trusts,  and 
Certificates  of  Divestiture  For  Executive 
Branch  Employees,  5  CFR  part  2634.  See 
57  FR  11800-1130.  as  amended  at  57  FR 
21854-21855  and  57  FR  62605.  EEOC  is 
redesignating  subpart  E  of  part  1600, 
Procedures  for  the  Collection  of  Debts 
by  Salary  Offset,  as  subpart  A  of  29  CFR 
part  1650. 

rv.  Matters  of  Regulatory  Procedure 

The  Commission  has  determined  that 
these  rules  relate  solely  to  agency 
organization,  procedure  and  practice.  In 
addition,  similar  rules  have  been 
applicable  to  Commission  employees 
under  EEOC's  superseded  standards  of 
conduct  contained  at  29  CFR  part  1600. 
Therefore,  the  requirements  of  the 
Administrative  Procedure  Act  are  not 
applicable.  EEOC  is  publishing  its 
supplemental  ethics  regulation  as  an 
interim  rule  to  effect  a  smooth  transition 
from  its  standards  of  conduct  to  OGE's 
Government-wide  standards  of  conduct 
regulation. 

In  promulgating  this  interim  rule,  the 
Commission  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
This  regulation  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  order  as  it 
deals  with  agency  organization, 
management,  and  personnel  matters  and 
is  not,  in  any  event,  deemed 
"significant"  thereunder.  As  required  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6),  it  is  hereby  certified  that  this 
interim  rule  will  not  have  a  significant 
impact  on  small  business  entities.  In 
addition,  the  Commission  has 
determined  that  this  interim  rule  does 
not  impose  any  information  collection 
requirements  as  defined  by  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subjects 

5  CFR  Part  7201 

ConfUct  of  interests.  Government 
employees. 

29  CFR  Part  1600 

Conflict  of  interests.  Government 
employees. 

29  CFR  Part  1650 

Debt  collection. 

Dated  at  Washington,  EXH,  this  8th  day  of 
February  1996. 


For  the  Equal  Employment  Opportunity 
Commission. 
Gilbert  F.  Casellas, 
Chairman. 

Approved:  February  16, 1996. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the    ' 
preamble,  the  Equal  Employment 
Opportunity  Commission,  with  the 
concurrence  of  the  Office  of 
Government  Ethics,  is  amending  title  5 
of  the  Code  of  Federal  Regulations  and 
title  29,  chapter  XTV.  of  the  Code  of 
Federal  Regulations  as  follows: 

TITLE  5— [AMENDED]  . 

1.  A  new  chapter  LXII,  consisting  of 
part  7201,  is  added  to  Title  5  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

5  CFR  Chapter  LXII — Equal  Employment 
Opportunity  Commission 

PART  7201— SUPPLEMENTAL      . 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  EQUAL 
EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sec. 

7201.101  General. 

7201.102  Prohibited  outside  employment. 

7201.103  Prior  approval  for  outside 
employment. 

Authority:  5  U.S.C.  7301,  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  E.O. 
12674.  54  FR  15159,  3  CFR,  1989  Comp.,  p. 
215,  as  modified  by  E.O.  12731,  55  FR  42547, 
3  CFR,  1990  Comp.,  p.  306;  5  CFR  2635.105, 
2635.403(a).  2635.802  and  2635.803. 

§7201.101    GeneraL 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to  all 
employees  of  the  Equal  Employment 
Opportunity  Commission  (EEOC), 
including  members  of  the  Commission 
and  the  General  Counsel,  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635. 

§7201.102    Prolilbited  outside 
employtnent 

(a)  No  employee  of  the  Equal 
Employment  Opportunity  Commission 
may  engage  in  outside  employment  with 
a  person  who  is  currently  and 
substantially  affected  by  the  employee's 
performance  of  his  or  her  official  duties 
because  the  person  is  a  party  or 
representative  of  a  party  to  a  particular 
matter  involving  specific  parties. 

(b)  No  employee  of  the  Equal 
Employment  Opportunity  Commission, 
other  Uian  a  special  Government 
employee,  may  receive  compensation 
for  representational  services,  or  the 
rendering  of  advice  or  analysis. 


regarding  any  equal  employment  law  or 
its  application. 

(c)  No  employee  of  the  Equal 
Employment  Opportunity  Commission, 
other  than  a  special  Government 
employee,  may  engage  in  outside 
employment  involving  a  particular 
matter  pending  at  EEOC  or  an  equal 
employment  opportunity  matter  in 
which  EEOC  or  the  Federal  Government 
is  a  party.  An  employee  may,  however, 
provide  behind-the-scenes  assistance  to 
immediate  family  members  in  matters 
pending  at  EEOC  or  equal  employment 
opportunity  matters  in  which  EEOOOr 
the  Federal  government  is  a  party. 

§  7201 . 1 03    Prior  approval  for  outside 
employment 

(a)  Before  engaging  in  any  outside 
employment,  with  or  without 
compensation,  an  employee  of  the  Equal 
Employment  Opportunity  Commission 
must  obtain  written  approval  from  his 
or  her  Deputy  Ethics  Counselor  or 
designee. 

(b)  In  addition  to  approval  under 
paragraph  (a)  of  this  section,  an 
employee  must  obtain  prior  written 
approval  from  the  Designated  Agency 
Ethics  Official  or  designee  to  engage  in: 

(1)  Compensated  outside 
employment; 

(2)  The  uncompensated  practice  of 
law;  or 

(3)  Uncompensated  outside 
employment  that  involves 
representation  or  the  rendering  of 
advice  or  analysis  regarding  any  equal 
employment  law,  or  serving  as  an  officer 
or  director  of  an  organization  whose 
activities  are  devoted  substantially  to 
equal  employment  opportunity  matters. 

(c)  Approval  will  not  be  granted  if  the 
outside  employment  is  expected  to 
involve  conduct  inconsistent  with  or 
prohibited  by  a  statute  or  Federal 
regulation,  including  5  CFR  part  2635 
and  this  part. 

(d)  For  piuposes  of  this  section, 
"employment"  means  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee.  It 
includes,  but  is  not  limited  to  personal 
services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  trustee, 
teacher  or  speaker.  It  includes  writing 
when  done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  a  nonprofit 
charitable,  refigious,  professional, 
social,  fraternal,  educational, 
recreational,  public  service  or  civic 
organization  unless: 


(1)  The  employee's  participation 
involves  the  provision  of  professional 
services  or  advice; 

(2)  The  employee  will  receive 
compensation  other  than  reimbursement 
of  expenses;  or 

(3)  The  organization's  activit'es  are 
devoted  substantially  to  matters  relating 
to  equal  employment  law  and  the 
employee  will  serve  as  officer  or 
director  of  the  organization. 

29  CFR  CHAPTER  XIV— EQUAL 
EMPLOYMENT  OPPGRTUNrTY 
COMMISSION 

PART  1600-{AMENDED] 

2.  The  authority  citation  for  part  1600 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  7301. 

3.  Subparts  A  through  D,  consisting  of 
§§1600.735-101  through  1600.735-106, 
1600.735-201  through  1600.735-206, 
1600.735-301,  and  1600.735-401 
through  1600.735-406,  respectively,  and 
appendix  A  to  part  1600  are  removed. 

4.  A  new  §  1600.101  is  added  to  read 
as  follows: 

§  1 600. 101    Cross-reference  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Employees  of  the  Equal  Employment 
Opportunity  Commission  (EEOC)  are 
subject  to  the  executive  branch-wide 
Standards  of  Ethical  Conduct  at  5  CFR 
part  2635,  the  EEOC  regulation  at  5  CFR 
part  7201,  which  supplements  the 
executive  branch-wide  standards,  and    - 
the  executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

PART  1650— [AMENDED] 

1.  The  authority  citation  for  part  1650 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5514;  31  U.S.C.  3720A; 
5  CFR  550.1101. 

2.  Subpart  E  of  part  1600  is 
redesignated  as  new  subpart  A  In  part 
1650  as  indicated  in  the  table  below: 


Old  section 

New  section 

1600.735-517  

1650  117 

1600.735-518 

1650  118 

1600.73&-519 

1650  119 

Old  section 


1600.735-501 
1600.735-502 
1600.735-503 
1600.735-504 
1600.735-505 
1600.735-506 
1600.735-507 
1600.735-508 
1600.735-509 
1600.735-510 
1600.735-511 
1600.735-512 
1600.735-513 
1600.735-614 
1600.735-515 
1600.735-516 


New  section 


1650.101 
1650.102 
1650.103 
1650.104 
1650.105 
1650.106 
1650.107 
1650.108 
1650.109 
1650.110 
1650.111 
1650.112 
1650.113 
1650.114 
1650.115 
1650.116 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 
[FV96-08»-1IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Final  Free  and  Reserve 
Percentages  for  ttte  1995-86  Crop  Year 
for  Natural  (Sun-Drled)  Seedless,  Zante 
Currant,  and  Other  Seedless  Raisins 

AGENCY:  Agricultural  Marketing  Ser\'ice. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  final  free  and  reserve 
percentages  for  1995-96  crop  Natural 
(sun-dried)  Seedless  (NS),  Zante  Currant 
(ZC),  and  Other  Seedless  (OS)  raisins. 
The  percentages  are  79  percent  free  and 
21  percent  reserve,  70  percent  free  and 
30  percent  reserve,  and  51  percent  free 
and  49  percent  reserve  for  NS,  ZC.  and 
OS  raisins,  respectively.  These 
percentages  are  intended  to  stabilize 
supplies  and  prices  and  to  help  counter 
the  destabilizing  effects  of  the 
burdensome  oversupply  situation  facing 
the  raisin  industrv-.  This  rule  was 
unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(Committee),  the  body  which  locally 
administers  the  marketing  order 
DATES:  This  interim  final  rule  becomes 
effective  Februarv'  26,  1996.  and  applies 
to  all  NS,  ZC,  and  OS  raisins  acquired 
from  the  beginning  of  the  1995-96  crop 
year.  Comments  which  are  received  by 
March  27,  1996  will  be  considered  pnor 
to  any  finalizatiun  of  this  intenm  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2525-S,  P.O  Box  96456. 
Washington,  DC  20090-6456,  or  faxed 
to  202-720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
CHEGce,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  209-487-5901  or  Mark  A. 
Slupek,  Marketing  Specialist,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  202-205- 
2830. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  imder 
mariceting  agreement  and  Order  No.  989 
(7  CFR  part  989),  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreemedt  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinaJFter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
pepartment)  is  issuing  this  rule  in 
confonnance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  final  free  and  reserve  percentages 
may  be  established  for  raisins  acquired 
by  handlers  during  the  crop  year.  This 
rule  establishes  final  free  and  reserve 
percentages  for  NS,  ZC,  and  OS  raisins 
for  the  1995-96  crop  year,  beginning 
August  1, 1995,  through  July  31, 1996. 
This  interim  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  tjie  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempt  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 


Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  4,500 
producers  in  the  production  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  (from  all 
sources)  are  less  than  $5,000,000,  and 
small  agricultiu"al  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  No  more  than  eight 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities.  Twelve  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  eight  hemdlers  have  sales 
less  than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

The  order  prescribes  procedures  for 
computing  trade  demands  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  raisins  that  can 
be  marketed  throughout  the  season.  The 
regulations  apply  to  all  handlers  of 
California  raisins.  Raisins  in  the  free 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 
in  a  reserve  pool  for  the  account  of  the 
Committee.  Under  the  order,  reserve 
raisins  may  be'  Sold  at  a  later  date  by 
the  Committee  to  handlers  for  free  use; 
used  in  diversion  programs;  exported  to 
authorized  countries;  carried  over  as  a 
hedge  against  a  short  crop  the  following 
year;  or  disposed  of  in  other  outlets 
noncompetitive  with  those  for  free 
tormage  raisins. 

While  this  rule  may  restrict  the 
amount  of  NS,  ZC,  and  OS  raisins  that 
enter  domestic  markets,  final  free  and 
reserve  percentages  are  intended  to 
lessen  the  impact  of  the  oversupply 
situation  facing  the  industry  and 
promote  stronger  marketing  conditions, 
thus  stabilizing  prices  and  supplies  and 
improving  grower  returns.  In  addition  to 
the  quantity  of  raisins  released  under 
the  preliminary  percentages  and  the 
final  percentages,  the  order  specifies 


methods  to  make  available  additional 
raisins  to  handlers  by  requiring  sales  of 
reserve  pool  raisins  for  use  as  bee 
tonnage  raisins  imder  "10  plus  10" 
offers,  and  authorizing  sales  of  reserve 
raisins  under  certain  conditions. 

The  Department's  "Guidelines  for 
Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specifies  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
voliune  regulation  are  approved.  This 
goal  is  met  by  the  establishment  of  a 
final  percentage  which  releases  100 
percent  of  the  computed  trade  demand 
and  the  additional  release  of  reserve 
raisins  to  handlers  under  "10  plus  10" 
offers.  The  "10  plus  10"  offers  are  two 
simultaneous  offers  of  reserve  pool 
raisins  which  are  made  available  to 
handlers  each  season.  For  each  such 
offer,  a  quantity  of  raisins  equal  to  10 
percent  of  the  prior  year's  shipments  is 
made  available  for  free  use. 

Pursuant  to  section  989.54(a)  of  the 
order,  the  Committee,  which  is 
responsible  for  local  administration  of 
the  order,  met  on  August  15. 1995,  to 
review  shipment  and  inventory  data, 
and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 
The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  The  trade  demand  is  90 
percent  of  the  prior  year's  shipments  of 
fi«e  tonnage  and  reserve  tonnage  raisins 
sold  for  free  use  for  each  varietal  type 
into  all  market  outlets,  adjusted  by 
subtracting  the  carryin  of  each  varietal 
type  on  August  1  of  the  current  crop 
year  and  by  adding  to  the  trade  demand 
the  desirable  carryout  for  each  varietal 
type  at  the  end  of  that  crop  year.  As 
specified  in  section  989.154,  the 
desirable  carryout  for  each  varietal  type 
shall  be  equal  to  the  shipments  of  free 
tonnage  raisins  of  the  prior  crop  year 
during  the  months  of  August, 
September,  and  one  fourOi  of  October.  If 
the  prior  year's  shipments  are  limited 
because  of  crop  conditions,  the  total 
shipments  during  that  period  of  time 
diuing  one  of  the  three  years  preceding 
the  prior  crop  year  may  be  used.  In 
accordance  with  these  provisions,  the 
Committee  computed  and  announced 
1995-96  trade  demands  of  257,314  tons, 
2,208  tons,  and  1,047  tons  for  NS,  ZC, 
and  OS  raisins,  respectively. 

As  required  under  section  989.54(b)  of 
the  order,  the  Committee  met  on 
October  3, 1995,  and  computed  and 
announced  preliminary  crop  estimates 
and  preliminary  fi-ee  and  reserve 
percentages  for  NS  and  ZC  raisins 
which  released  65  percent  of  the  trade 
demand  since  the  field  prices  had  not 


been  established,  and  85  percent  of  the 
trade  demand  for  OS  raisins  because  the 
field  price  had  been  established.  The 
preliminary  crop  estimates  and 
preliminary  free  and  reserve  percentages 
were  as  follows:  335,118  tons,  50 
percent  free,  and  50  percent  reserve  for 
NS  raisins;  3,696  tons,  39  percent  free, 
and  61  percent  reserve  for  ZC  raisins; 
and  2,197  tons,  40  percent  fi-ee,  and  60 
percent  reserve  for  OS  raisins.  The 
Committee  authorized  the  Committee 
staff  to  modify  the  preliminary 
percentages  to  release  85  percent  of  the 
trade  demand  when  the  field  prices 
were  established  for  NS  and  ZC  raisins. 
The  preliminary  percentages  for  NS  and 
ZC  raisins  were  adjusted  soon  thereafter 
to  65  percent  free,  35  percent  reserve, 
and  51  percent  free  and  49  percent 
reserve,  respectively. 

Also  at  that  meeting,  the  Committee 
computed  and  announced  preliminary 
crop  estimates  and  preliminary  fi^e  and 
reserve  percentages  for  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Golden 
Seedless,  Sultana,  Muscat,  and 
Monu^kka  raisins.  It  determined  that  the 
supplies  of  these  varietal  types  would 
be  less  than  or  close  enough  to  the 
computed  trade  demands  for  each 
variety,  and  that  voliune  control 
percentages  would  not  be  necessary  to 
maintain  market  stabiUty  for  these 
varietal  types. 

On  January  12, 1996,  the  Committee 
recommended  final  percentages  of  79 
percent  free,  21  percent  reserve  for  NS 
raisins;  70  percent  free,  30  percent 
reserve  for  ZC  raisins;  and, 51  percent 
bee,  49  percent  reserve  for  OS  raisins. 

Piu^uant  to  section  989.54(c),  the 
Committee  may  adopt  interim  free  and 
reserve  percentages.  Interim  percentages 
may  release  less  than  the  computed 
trade  demand  for  each  varietal  type.  The 
Committee  also  computed  interim  fi^ee 
and  reserve  percentages  at  the  January 
12, 1996,  meeting. 

Interim  percentages  were  announced 
as  78.75  percent  bee,  21.25  percent 
reserve  for  NS  raisins;  69.75  percent 
bee,  30.25  percent  reserve  for  ZC 
raisins;  and  50.75  percent  free,  49.25 
percent  reserve  for  OS  raisins.  That 
action  released  most,  but  not  all,  of  the 
computed  trade  demand  for  NS,  ZC,  and 
OS  raisins. 

Under  section  989.54(d)  of  the  order, 
the  Committee  is  reqvured  to 
recommend  to  the  Secretary,  no  later 
than  February  15  of  each  crop  year,  final 
bee  and  reserve  percentages  which, 
when  applied  to  the  final  production 
estimate  of  a  varietal  type,  will  tend  to 
release  the  full  trade  demand  for  any 
varietal  type. 

The  Committee's  final  estimate  of 
1995-96  production  of  NS  raisins  is 


325,808  tons.  Dividing  the  computed 
trade  demand  of  257,314  tons  by  the 
final  estimate  of  production  results  in  a 
final  free  percentage  of  79  percent  and 
a  final  reserve  percentage  of  21  fiercent 
for  NS  raisins. 

The  Committee's  final  estimate  of 
1995-96  production  of  ZC  raisins  is 
3,158  tons.  Dividing  the  computed  trade 
demand  of  2,208  tons  by  the  final 
estimate  of  production  results  in  a  final 
free  percentage  of  70  percent  and  a  final 
reserve  percentage  of  30  percent  for  ZC 
raisins. 

The  Committee's  final  estimate  of 
1995-96  production  of  OS  raisins  is 
2,048  tons.  Dividing  the  computed  trade 
demand  of  1 ,047  tons  by  the  final 
estimate  of  production  results  in  a  final 
bee  percentage  of  51  percent  and  a  final 
reserve  percentage  of  49  percent  for  OS 
raisins. 

The  free  and  reserve  percentages 
established  by  this  interim  final  rule 
will  apply  uniformly  to  all  handlers  in 
the  industry,  whether  small  or  large, 
and  there  are  no  known  additional  costs 
incurred  by  small  handlers.  Although 
raisin  markets  are  limited,  they  are 
available  to  all  handlers,  regardless  of 
size.  The  stabilizing  effects  of  the 
percentages  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  reconunendations  and 
other  information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Piu^uant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  upon  good  - 
causeit  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
pubhcation  in  the  Federal  Register 
because:  (1)  The  relevant  provisions  of 
this  part  require  that  the  percentages 
de»gnated  herein  for  the  1995-96  crop 
year  apply  to  all  NS,  ZC,  and  OS  raisins 
acquired  from  the  beginning  of  that  crop 
year;  (2)  handlers  are  currently 
marketing  1995-96  crop  raisins  of  these 
varietal  types  and  this  action  should  be 
taken  promptly  to  achieve  the  intended 
purpose  of  making  the  full  trade 
demand  quantities  computed  by  the 
Committee  available  to  handlers;  (3) 
handlers  are  aware  of  this  action,  which 


was  unanimously  recommended  by  the 
Committee  at  an  open  meeting,  and 
need  no  additional  time  to  comply  with 
these  percentages:  and  (4)  this  interim 
final  rule  provides  a  30-day  period  for 
written  comments  and  all  comments 
received  will  be  considered  prior  to 
finalization  of  this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Fart  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  to 
read  as  follows: 

PART  989— RAISINS  PRODUCED 
PROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  Section  989.249  is  added  to 
Subpart — Supplementary  Regulations  to 
read  as  follows: 

Note:  This  section  will  not  appear  m  the 
annual  Code  of  Federal  Regulations. 

§  989.249    Final  frM  and  reaarve 
parcantagas  for  the  1995-09  crop  yaar. 

The  final  percentages  for  standard 
Natural  (sun-dried)  Seedless,  Zante 
Currant,  and  Other  Seedless  raisins 
acquired  by  handlers  during  the  crop 
year  beginning  on  August  1.  1995. 
which  shall  be  free  tonnage  and  reserve 
tonnage,  respectively,  are  designated  as 
follows: 


Varietal  type 

Free 
percent- 
age 

Reserve 
percent- 
age 

Natural  (survdned) 

Seedtess  

Zante  Cufrant 

79 
70 
51 

21 
30 

Other  Seedtess 

49 

Dated:  February  20.  1996. 
Sharon  Bomer  Lxuritsen, 
Deputy  Director.  Fruit  and  Vegetable  Division 
|FR  Doc.  9«>-*180  Filed  2-23-96;  8:45  amj 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs,  Overseas 
Citizens  Services 

[PubUc  Nottca  2337] 
22  CFR  Part  94 

International  Child  Abduction 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 
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SMMURY:  This  rule  amends  regulations 
regarding  incoming  parental  abduction 
cases  pursuant  to  the  Hague  Convention 
on  the  Civil  Aspects  of  International 
Child  Abduction.  Incoming  cases  will 
be  processed  by  a  non-governmental 
organization  with  oversight  by  the 
Department  of  State. 
EFFECTIVE  DATE:  December  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Rowe.  Director  of  the  Office  of 
Children's  Issues,  Room  4811,  U.S. 
Department  of  State.  Washii^on,  D.C. 
20520.  Tele:  202-647-2688. 
SUPPl£MEMTARY  INFOflMATION:  Since 
1988,  the  Bureau  of  Consular  Affairs  has 
served  as  the  U.S.  Central  Authority 
under  the  Hague  Convention  on  the 
Qvil  Aspects  of  International  Child 
Abduction.  As  U.S.  Central  Authority, 
the  Office  of  Children's  Issues  is 
responsible  for  processing  all  Hague 
Convention  applications  seeking  the 
return  of  children  wrongfully  removed 
or  retained  in  the  United  States  or  any 
other  Hague  Convention  contracting 
state.  In  addition,  the  U.S.  Central 
Authority  is  responsible  for  facilitating 
access  rights  imder  the  Convention.  The 
Office  of  Children's  Issues  processes 
approximately  700  Hague  Convention 
applications  annually;  roughly  300  of 
these  cases  are  incoming  cases,  i.e., 
applications  for  the  retiun  of  a  child 
wrongfully  removed  to  or  retained  in 
the  United  States. 

The  processing  of  incoming  Hague 
applications  requires  case  officers  to 
communicate  with  foreign  Central 
Authorities  about  incoming  cases,  to 
determine  the  whereabouts  of  children 
wrongfully  taken  to  the  United  States,  to 
attempt  to  promote  voluntary  return  of 
abducted  children,  and  to  facilitate  the 
initiation  of  judicial  proceedings  with  a 
view  toward  securing  the  return  of 
abducted  children.  Many  of  the  case 
officer  functions  involve  extensive 
contact  with  local  law  enforcement 
officials,  social  service  agencies,  legal 
aid  organizations  and  local  bar 
associations. 

The  Office  of  Children's  Issues  has 
recently  entered  into  an  agreement  with 
the  Department  of  Justice's  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  and  the  National  Center  for 
Missing  and  Exploited  Children 
(National  Center).  Under  this  agreement, 
the  National  Center  will  assist  the  U.S. 
Central  Authority  in  fulfilling  its 
responsibilities  under  the  Hague 
Convention. 

The  National  Center,  a  non- 
governmental organization,  is  a  national 
resoiu-ce  center  and  clearinghouse  that 
provides  technical  assistance  to  parents 
seeking  to  locate  and  recover  children 


missing  in  the  United  States.  For  more 
than  ten  years,  the  National  Center  has 
been  performing  case  management  and 
analysis  functions  for  domestic 
abductions;  it  handles  more  than  1,200 
parental  child  abduction  cases  annually. 
By  agreement  with  the  Department  of 
Justice,  the  National  Center  provides 
legal  technical  assistance,  maintains  a 
toll-free  hotline  as  well  as  an  online 
information  network,  and  operates  a 
photo  distribution  service. 

Transferring  specified  case  officer 
functions  to  the  National  Center  with 
respect  to  incoming  Hague  Convention 
cases  will  result  in  the  provision  of 
better  service  to  parents  seeking  the 
return  of  children  under  the 
Convention.  Parents  will  benefit  fi-om 
the  National  Center's  expertise  in 
finding  missing  children  and  liaising 
with  contacts  in  the  local  law 
enforcement  and  social  services 
communities. 

This  transfer  of  case  officer  functions 
to  the  National  Center  will  not  in  any 
way  alter  the  role  of  the  State 
Department  as  U.S.  Central  Authority 
under  the  Hague  Convention.  The  Office 
of  Children's  Issues  will  continue  as  the 
U.S.  Central  Authority  under  the 
Convention  and  will  retain  ultimate 
responsibility  for  all  incoming  cases. 
Under  the  agreement,  all  inherently 
governmental  functions,  including 
matters  of  Hague  Convention 
interpretation  and  policy  direction  are 
to  be  carried  out  by  the  Department  of 
State.  Congressional  and  White  House 
correspondence  as  well  as  media 
relations  will  continue  to  be  handled  by 
the  Office  of  Children's  Issues. 

This  rule  was  published  as  an  interim 
rule  in  the  Federal  Register  on 
December  21,  1995.  Comments  were 
requested,  and  none  were  received.  It  is 
being  adopted  without  change.  This  rule 
was  published  as  an  interim  rule  rather 
than  a  proposed  rule  because  the 
Department  of  State  determined  that 
publication  of  a  proposed  rule  was 
unnecessary,  as  the  transfer  of 
responsibility  over  incoming  Hague 
Convention  cases  to  the  National  Center 
would  primarily  affect  workload 
distribution  and  management  of  U.S. 
Central  Authority  functions.  The 
Department  of  State's  Office  of 
Children's  Issues  will  continue  to 
perform  all  inherently  governmental 
functions  of  the  U.S.  Central  Authority. 

This  rule  is  exempt  from  E.O.  12866, 
but  nonetheless  has  been  reviewed  and 
found  to  be  consistent  with  the 
objectives  and  policies  thereof.  This  rule 
is  not  expected  to  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  5.  U.S.C. 


605(b).  In  addition,  this  rule  will  not 
impose  information  collection 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  Chapter  35,  as  amended.  Nor 
does  this  rule  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.O.  12612.  This  rule 
has  been  reviewed  as  required  by  E.O. 
12778  and  certified  to  be  in  compliance 
therewith. 

List  of  Subjects  in  22  CFR  Part  94 

Infants  and  children. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  rule  amending  22 
CFR  part  94  published  on  December  21, 
1995  (60  FR  66073),  is  adopted  as  a  final 
rule  without  change. 

Dated:  February  13, 1996. 
Mary  A.  Ryan, 

Assistant  Secretary  of  State  for  Consular 

Affairs. 

[FR  Doc.  96-4192  Filed  2-23-96;  8:45  am] 

BILUNG  CODE  4710-06-M 


Office  of  the  Legal  Adviser 

22  CFR  Part  181 
[Public  Notice  2344] 

Coordination  and  Reporting  of 
International  Agreements: 
Determination  Not  To  Publish  Certain 
Agreements 

agency:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
issuing  final  regulations  providing  that 
certain  international  agreements  other 
than  treaties  will  not  be  published  in 
United  States  Treaties  and  Other 
International  Agreements  or  in  the 
Treaties  and  Other  International  Acts 
Series. 

EFFECTIVE  DATE:  February  26, 1996. 
ADDRESSES:  Inquiries  should  be  sent  to 
the  Assistant  Legal  Adviser  for  Treaty 
Affairs,  Office  of  the  Legal  Adviser, 
Department  of  State,  Washington,  DC 
20520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Ghaffarkhan  or  Wynne  Teel. 
Office  of  the  Legal  Adviser.  (202)  647- 
2044. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  October  23, 
1995,  the  Department  of  State  proposed 
regulations  to  amend  22  CFR  Part  181  to 
list  categories  of  international 
agreements  that  will  not  be  published  in 


the  United  States  Treaties  and  Other 
Agreements.  No  comments  were 
received  on  the  proposed  regulations. 
Accordingly,  the  Department  adopts  the 
proposed  regulations,  effective 
immediately.  Technical  corrections 
have  been  made  in  two  areas  of  the 
regulations.  The  authorities  cited  have 
been  revised  to  reflect  the  replacement 
of  22  U.S.C.  2658  by  22  U.S.C.  2251a, 
as  well  as  the  codification  of  Public  Law 
103-236.  An  incorrect  reference  in  the 
authority  for  the  regulations  as 
previously  issued  (22  U.S.C.  3312)  has 
also  been  deleted.  In  addition,  the 
regulations'  reference  in  Section 
181.8(a)(9)  to  Executive  Order  No. 
12356  has  been  changed  to  Executive 
Order  No.  12958,  which  currently 
governs  classification  of  dociunents  for 
national  security  piuposes.  Further 
background  on  these  regulations  may  be 
found  in  the  Department's  notice  of 
proposed  regulations. 

List  of  Subjects  in  22  CFR  Fart  181 

Treaties. 

For  the  reasons  set  forth  above.  Part 
181  is  amended  as  follows: 

1.  The  authority  citation  for  Part  181 
is  revised  to  read: 

Authority:  1  U.S.C.  112a,  112b;  and  22 
U.S.Q  2651a. 

2.  The  heading  of  Part  181  is  revised 
to  read: 

PART  181— COORDINATION, 
REPORTING  AND  PUBLICATION  OF 
INTERNATIONAL  AGREEMENTS 

3.  The  first  sentence  of  §181. 1(a)  is 
revised  to  read: 

§181.1    Purpose  and  application. 

(a)  The  purpose  of  this  part  is  to 
implement  the  provisions  of  1  U.S.C. 
112a  and  112b,  popularly  known  as  the 
Case-Zablocki  Act  (hereinafter  "the 
Act"),  on  the  reporting  to  Congress, 
coordination  with  the  Secretary  of  State 
and  publication  of  international 
agreements.  •  *  * 
***** 

4.  A  new  §  181.8  is  added  to  read: 

§181.8    Publication. 

(a)  The  following  categories  of 
international  agreements  will  not  be 
published  in  United  States  Treaties  and 
Other  International  Agreements: 

(1)  Bilateral  agreements  for  the 
rescheduling  of  intergovernmental  debt 
payments; 

(2)  Bilateral  textile  agreements 
concerning  the  importation  of  products 
containing  specified  textile  fibers  done 
under  the  Agricultiu-al  Act  of  1956.  as 
amended; 


(3)  Bilateral  agreements  between 
postal  administrations  governing 
technical  arrangements; 

(4)  Bilateral  agreements  that  apply  to 
specified  military  exercises; 

(5)  Bilateral  military  personnel 
exchange  agreements; 

(6)  Bilateral  judicial  assistance 
agreements  that  apply  only  to  specified 
civil  or  criminal  investigations  or 
prosecutions; 

(7)  Bilateral  mapping  agreements; 

(8)  Tariff  and  other  schedules  under 
the  General  Agreement  on  Tariffs  and 
Trade  and  under  the  Agreement  of  the 
World  Trade  Organization; 

(9)  Agreements  that  have  been  given 
a  national  security  classification 
pursuant  to  Executive  Order  No.  12958 
or  its  successors;  and 

(b)  Agreements  on  the  subjects  listed 
in  paragraphs  (a)  (1)  through  (9)  of  this 
section  that  had  not  been  published  as 
of  February  26, 1996. 

(c)  Any  international  agreements  in 
the  possession  of  the  Department  of 
State,  other  than  those  in  paragraph 
(a)(9)  of  this  section,  but  not  published 
will  be  made  available  upon  request  by 
the  Department  of  State. 

Dated:  February  16,  1996. 
Robert  E.  Dalton, 

Assistant  Legal  Adviser  for  Treaty  Affairs. 
IFR  Doc.  96-4235  Filed  2-23-96:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 
[CGD  96-005] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporar>'  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  October  1 . 
1995  and  December  31,  1995.  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  security 
zones,  and  safety  zones,  which  were  of 
limited  duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  October  1, 
1995  and  December  31,  1995.  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 


ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Stephen  J.  Darmody. 
Executive  Secretary,  Marine  Safety 
Council  at  (202)  267-1477  between  the 
hours  of  8  a.m.  and  3  p.m..  Monday 
through  Friday. 

SUPP1.EMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore,  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facihties  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  \essels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law.  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  set:untv  zones 
have  been  e.xempted  from  review  under 
E.O.  12866  because  of  their  emergency 
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natiire,  or  limited  scope  and  temporary 
efiiectiveness. 

The  following  regxilations  were  placed 
in  effect  temporarily  during  the  period 


I 


October  1.  1995  and  December  31. 1995, 
unless  otherwise  indicated. 
Stephen  |.  Darmody, 

Commander,  U.S.  Coast  Guard,  Executive 
Secretary.  Marine  Safety  Council. 

Quarterly  Report 


CX)cket  No. 


Chaileston  95-072 

Corpus  Christ]  95-004 

Corpus  Christi  95-005 

Hampton  Roads  95-071  ... 
Hampton  Roads  95-072  ... 
Hampton  Roads  95-075  ... 

HonohJiu  95-005  

Honolulu  95-006  

Houston  95-007  

Houston  95-008  

Huntington  95-0(n 

LAAoxig  Beach  95-009 

LA/Long  Beach  95-010 

LA/Long  Beach  95-011  

LA/Long  Beach  95-012 

Miami  95-063 

Miami  96-067 

Miami  96-074  

New  Orlearts  95-029 

New  Orleans  95-024 

New  Orleans  95-027 

New  Orleans  95-028 

New  Orleans  95-036 

Philadelphia  95-076 

Philadelphia  95-082 

Philadelphia  95-088 

San  Francisco  Bay  95-006 
San  Francisco  Bay  95-007 
San  Francisco  Bay  95-008 
San  Francisco  Bay  95-009 

01-95-150  

01-95-154  

01-95-155  

01-95-157 

01-95-158  

01-96-158  

01-95-159  

01-95-160 

01-05-162 

01-95-166  

01-05-172  

01-95-175 

01-95-184 „ 

01-95-187  

02-95-019  

05-95-068 

05-95-077  

05-95-078 

05-95-083 

07-95-063  

07-95-066  

07-95-070  

07-95-071  

07-95-075  

08-95-025  

13-95-046  

13-95-047  

13-95-048  

13-95-049  

13-95-052  

13-95-053  

13-95-054  

13-95-056  

13-95-057  


Location 


Charleston,  SO  

Corpus  Christi,  TX  

Corpus  Christi,  TX  

Hampton  Roads,  VA 

Hampton  Roads,  VA 

Hampton  Roads,  VA 

Mannala  Bay,  Oahu,  HI  

Oahu,  HI 

Houston,  TX 

Houston,  TX 

Kanawha  River,  M.  31.1  to  M.  67.7  

San  Pedro  Bay,  CA  

San  Pedro  Bay,  CA  

San  Pedro  Bay,  CA  

San  Pedro  Bay,  CA  

Fort  l^uderdale,  FL  

Fort  Lauderdale,  FL 

Miami,  FL  

Mississippi  River,  M.  92.5  to  M.  93.5  

New  Orteans,  LA  

Florida  Avenue  Bridge,  New  Orieans,  LA  

Mississippi  River,  M.  332.5  to  M.  334.5 

Mississippi  River,  M.  228.5  to  M.  230.6  

Marcus  Hook,  PA 

Delaware  Bay,  Salem  River,  NJ 

Marcus  Hook,  PA 

San  Francisco,  CA 

San  Francisco,  CA 

San  Francisco,  CA 

San  Francisco,  CA 

East  River,  NY  

Hudson  River,  NY 

Hudson  River,  NY  and  NJ  

East  River.  NY 

Greenwich  Hartxjr,  CT;  Oyster  Bay,  NY  

Boston,  MA  

Martha's  Vineyard,  MA  

Martha's  Vineyard,  MA  

Bayville,  NY 

Boston,  MA  

Port  of  New  York  and  New  Jersey 

New  Bedford,  MA  

Queens,  NY  

Morgan,  NJ  

Allegheny,  Monongahela,  M.  .3;  Ohio,  M.  .5 

Camp  Lejeune,  NC  

Marcus  Hook  Range  Channel,  Philadelphia,  PA 

Norfolk,  VA 

Gibbstown,  NJ 

San  Juan,  PR  

San  Juan,  PR  

Pompano  Beach,  FL 

Charieston.  SC  

Rada  Fajardo,  PR 

Clear  Lake,  TX 

Benton,  WA 

Benton,  WA 

Qgeets,  WA  

Queets,  WA  

Benton,  WA 

Benton.  WA 

Queets.  WA  

Queets,  WA  

Seattle,  WA 


Type 


Safety  Zone 

Safety  Zone 

12/2/95 
8/31/95 

Safety  Zone 

9/15/95 

Safety  Zone 

10/3/95 

Safety  Zone 

10/24/95 

Safety  Zone 

10/16/95 

Safety  Zone 

12/20/95 

Safety  Zone 

12/31/95 

Safety  Zone 

8/23/95 

Safety  Zorte 

8/27/95 

Safety  Zone 

12/5/95 

Safety  Zone 

10/27/95 

Safety  Zone 

11/18/95 

Safety  Zorie 

12/7/95 

Safety  Zone 

12/25/95 

Safety  Zone 

to/9/95 

Safety  Zone 

11/6/95 

Security  Zone 

12/8/95 

Safety  Zone 

10/10/95 

Security  Zone 

8/1/95 

Safety  Zone 

10/18/95 

Safety  Zone 

10/20/95 

Safety  Zone 

12/16/95 

Safety  Zone 

10/24/95 

Safety  Zone 

12/12/95 

Safety  Zone 

Safety  Zone 

12/16/95 
10/5/95 

Safety  Zone 

Safety  Zone 

10/7/95 
10/10/95 

Safety  Zone 

10/7/95 

Security  Zone 

10/4/95 

Safety  Zone 

10/26/95 

Security  Zone 

Security  Zone 

10/21/95 
10/21/95 

Safety  Zone 

10/8/95 

Safety  Zone 

12/31/95 

Safety  Zone 

10/6/95 

Safety  Zone 

10/6/95 

Safety  Zone 

11/18/95 

Security  Zone 

10/28/95 

Security  Zone 

1 1/29/95 

Safety  Zone 

Security  Zone 

12/31/95 
10/20/95 

Safety  Zone 

11/3/95 

Special  Local 

10/7/95 

Safety  Zone 

10/31/95 

Anchorage  Area 

Special  Local 

10/31/95 
11/25/95 

Safety  Zone 

12/5/95 

Special  Local 

Special  Local 

10/8«5 
10/22/95 

Special  Local 

12/10/95 

Safety  Zone 

12/2/95 

Special  Local 

12/16/95 

Special  Local ,. 

12/9/95 

Safety  Zone 

10/4/95 

Safety  Zone 

10/12/95 

Safety  Zone 

10/3/95 

Safety  Zone 

Safety  Zone 

10/11/95 
10/18/95 

Safety  Zone 

10/26/95 

Safety  Zone 

10/17/95 

Safety  Zone « 

10/24/95 

Safety  Zone 

12/20/95 

Effective 
date 


[FR  Doc.  96-4277  Filed  2-23-96:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[AD-FRL-6425-4] 

Clean  Air  Act  (CAA)  Operating  Permit 
Program  Revision  for  the  State  of 
Nebraska,  City  of  Omaha,  and  Lincoln- 
Lancaster  County  Health  Department 
(LLCHD) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  Final  full  approval  of 
Nebraska's  Title  V  program  was 
published  on  October  18, 1995.  The 
document  contains  three  administrative 
errors  and  omits  two  items,  all  in 
Appendix  A  of  40  CFR  part  70, 
"Approval  Status  of  State  and  Local 
Operating  Permit  Programs."  This 
document  corrects  those  deficiencies. 
EFFECTIVE  DATE:  This  rule  virill  become 
effective  on  March  27,  1996. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
pubUc  inspection  during  normal 
business  hoiu-s  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101;  and 
EPA  Air  &  Radiation  Docket  and 
Information  Center,  401  M  Street  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  At  60  FR 
53875,  published  October  18, 1995, 
items  (a),  (b),  and  (c)  in  Appendix  A 
contain  the  following  errors  or 
omissions: 

(a)  Concerning  the  Nebraska 
Department  of  Environmental  QuaUty, 
this  section  should  have  cited  the  state's 
amended  Title  V  rules  submitted  June 
14,  1995  (referenced  in  section  III. A  and 
III.C.l  of  the  notice).  Also,  in  III.A.C.l.a. 
the  regulations  included  should  read 
"41"  instead  of  "40-44"; 

(b)  Concerning  the  city  of  Omaha,  this 
section  lists  a  submission  dated  April 
19, 1995.  Instead,  the  correct  date  is 
April  19,  1994.  Additionally,  a  finalized 
delegation  contract  between  the  state 
and  the  city  of  Omaha  effective  June  26, 
1995,  should  have  been  cited;  and 

(c)  LLCHD  submitted  its  Title  V 
program  on  November  12,  1993,  instead 
of  the  notice's  date  of  November  15, 
1993.  Finally,  the  cited  supplemental 
correspondence  is  dated  June  23,  1994, 
not  June  27, 1994. 


List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  6,  1996. 
Dennis  Grams, 

Regional  Administrator. 

Correction  of  Publication 

Accordingly,  the  regulations  (FR  Doc. 
95-25844)  published  at  60  FR  53872- 
53875  on  October  18,  1995,  are 
corrected  as  follows: 

Appendix  A  to  Part  70 — [Corrected] 

On  page  53875,  in  the  second  column, 
in  appendix  A  to  part  70,  the  entry  for 
the  state  of  Nebraska,  the  city  of  Omaha, 
and  Lincoln-Lancaster  County  Health 
Department  is  corrected  to  read  as 
follows: 

*  *  •  tk  * 

State  of  Nebraska;  City  of  Omaha; 
Lincoln-Lancaster  County  Health 
Department 

(a)  The  Nebraska  Department  of 
Environmental  Quality  submitted  on 
November  15, 1993,  supplemented  by 
correspondence  dated  November  2, 

1994,  and  August  29,  1995,  and 
amended  Title  V  rules  submitted  June 
14, 1995. 

(b)  Omaha  Public  Works  Department 
submitted  on  November  15.  1993, 
supplemented  by  correspondence  dated 
April  18,  1994;  April  19,  1994;  May  13. 
1994;  August  12, 1994;  and  April  13. 

1995.  A  delegation  contract  between  the 
state  and  the  city  of  Omaha  became 
effective  on  June  6,  1995. 

(c)  Lincoln-Lancaster  County  Health 
Department  submitted  on  November  12, 
1993,  supplemented  by  correspondence 
dated  June  23,  1994.  Full  approval 
effective  on  November  17,  1995. 

*         *         »         *         • 

[PR  Doc.  96-3859  Filed  2-23-96:  8:45  am) 
ULUNC  COO€  6560-60-P 

40  CFR  Part  70 
[PR001;FRL-5428-8] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permits  Program:  The 
Commonwealth  of  Puerto  Rico 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  full  approval. 

SUMMARY:  The  EPA  is  promulgating  full 
approval  of  the  operating  permits 
program  submitted  by  the 


Commonwealth  of  Puerto  Rico  for  the 
purpose  of  complying  with  Federal 
requirements  whirh  mandate  that  States 
develop,  and  submit  to  EPA.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources. 

EFFECTIVE  DATE:  This  action  is  effective 
March  27.  1996. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
full  approval  as  well  as  the  Technical 
Support  Document  are  available  for 
inspection  during  normal  business 
hoiu-s  at  the  following  locations: 
EPA  Region  II.  290  Broadway,  21st 

Floor.  New  York.  New  York  10007- 

1866,  Attention:  Steven  C.  Riva 
EPA  Region  11,  Caribbean  Field  Office. 

Centro  Europa  Building,  Suite  417. 

1492  Ponce  de  Leon  Avenue.  Stop  22. 

San  Juan,  Puerto  Rico  00907-4127, 

Attention:  Jose  Ivan  Guzman. 
Puerto  Rico  Envirorunental  Quality 

Board,  Air  Programs  Area.  Eurobank 

Building.  431  Ponce  de  Leon  Avenue. 

Hato  Rey,  PR  00910,  Attention: 

Francisco  Claudio. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Fazio.  Permitting  and  Toxir:s 
Support  Section,  at  the  above  EPA  office 
in  New  York  or  at  telephone  number 
(212)  637-4015.  Jose  Ivan  Guzman  of 
the  Caribbean  Field  Office  can  be 
reached  at  (809)  729-6951.  extension 
223. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpose 

Title  V  of  the  Clean  Air  Act  (•'the 
Act"),  and  implementing  regulations  at 
40  Code  of  Federal  Regulations  (CFR) 
part  70  require  that  States  dtnelop  and 
submit  operating  permits  programs  to 
the  EPA  by  November  15.  199.3.  and  that 
the  EPA  act  to  approve  or  disapprove 
each  program  within  one  yeafafter 
receiving  the  submittal.  The  EF.\s 
program  review  occurs  pursuant  to 
section  502  of  the  Act  and  the  part  70 
regulations,  which  together  outline 
criteria  for  approval  or  disapproval  If  a 
state  does  not  have  an  approved 
program  by  two  years  after  the 
November  15.  1993  date.  EP.A  must 
establish  and  implement  a  Federal 
program. 

On  November  14.  1995.  the  EP.\ 
proposed  full  approval  of  the  Operating 
Permits  Program  submitted  for  Puerto 
Rico.  (See  hO  FR  r,720A].  Two  comment 
letters  were  received  on  the  Proposed 
Approval  Notice.  None  of  the  comments 
regarded  EP.A's  proposed  approval  of 
Puerto  Rico's  Title  V  program:  in  fart, 
both  commenters  supported  EPA  s 
proposed  full  approval.  The  comments. 
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however,  deal  with  impiementaUon  of 
the  program  and  EPA's  responses  are 
below.  In  this  notice,  the  EPA  is  taking 
final  action  to  promulgate  full  approval 
of  the  Operating  Permits  Program  for 
Puerto  Rico. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

On  November  14. 1995.  the  EPA 
proposed  full  approval  of  PREQB's  Title 
V  Gyrating  Permits  Program.  The 
program  elements  discussed  in  the 
proposed  notice  are  unchanged  from  the 
analysis  in  the  Full  Approval  Notice 
and  continue  to  fully  meet  the 
requirements  of  40  CFR  part  70. 

B.  Response  to  Public  Comments 

1.  Comment  by  Eli  Lilly  and  Company 

Eli  Lilly  and  Company  (Lilly)  asked 
EPA  to  clarify  that  the  terms 
"modifications  under  any  provision  of 
Title  I  of  the  Act"  and  "case  by  case 
determination"  as  they  appear  in  Puerto 
Rico's  Title  V  regulation  (Part  VI  of  the 
Regulation  for  the  Control  of 
Atmospheric  Pollution  (RCAP))  do  not 
include  minor  new  source  review 
requirements,  ^s  stated  by  Lilly,  in  both 
a  June  20. 1995  letter  from  Mary 
Nichols.  Assistant  Administrator  for  Air 
and  Radiation,  to  members  of  Congress 
and  a  November  7, 1995  letter  from 
Lydia  Wegman,  Deputy  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards,  to  William  Becker  of 
STAPPA/ALAPCO,  the  EPA  has 
clarified  that  EPA's  current 
interpretation  of  Title  I  modification 
does  not  include  modifications  subject 
to  minor  new  source  review.  While  the 
Puerto  Rico  Environmental  Quality 
Board  (PREQB)  did  not  define  Title  I 
modification  in  its  regulation,  by  letter 
dated  January  24. 1996,  PREQB 
confinped  that  it  plans  to  follow  EPA's 
current  interpretation  of  Title  I 
modification.  PREQB,  therefore,  does 
not  consider  modifications  subject  to  its 
minor  new  source  review  program  to  be 
Title  I  modifications.  Accordingly, 
under  Puerto  Rico's  Title  V  program, 
changes  subject  to  minor  new  source 
review  can  be  processed  following 
minor  modification  procedures  (See 
RCAP  Rule  606(b)(2))  and  are  eligible 
for  the  operational  flexibility  provisions 
of  RCAP  Rule  607  provided  the  changes 
meet  the  other  eUgibiUty  criteria  of 
RCAP  Rules  606(b)(2)  and  607. 

2.  Comment  by  the  Puerto  Rico 
Manufacturer's  Association 

The  Puerto  Rico  Manufacturer's 
Association  (PRMA)  raised  several 
questions  regarding  implementation  of 
the  Title  V  program. 


a.  The  PRMA  requested  that  PREQB 
adopt  EPA's  July  10.  1995  "White  Paper 
for  Streamlined  Development  of  Part  70 
Permit  Applications"  ("White  Paper") 
as  part  of  the  Title  V  approval  process 
in  order  to  provide  sources  a  clear  and 
duly  notified  directive  and  to  avoid 
random  application  of  the  White  Paper. 
PRMA  requested  that  EPA  Region  II 
assist  PREQB  in  the  implementation  of 
Puerto  Rico's  Title  V  program  consistent 
with  the  White  Paper  guidelines. 

Although  EPA  encourages  states  to 
implement  the  White  Paper,  EPA  does 
not  require  a  state  to  adopt  the  White 
Paper  as  part  of  EPA's  program 
approval.  The  White  Paper  was  drafted 
as  guidance  and.  therefore,  cannot  be 
relied  upon  to  create  any  rights 
enforceable  by  any  party.  Nevertheless, 
PREQB  has  "adopted"  the  White  Paper. 
In  other  words.  PREQB  has  included  the 
White  Paper  as  part  of  its  Title  V  docket 
and  has  committed,  at  least  during  the 
early  phases  of  program 
implementation,  to  follow  all  the 
guidelines  of  the  White  Paper.  The  EPA 
does  agree  with  the  commenter  that  EPA 
should  work  with  Puerto  Rico  on-the 
implementation  of  the  Program 
consistent  with  the  White  Paper  and 
EPA  will  work  closely  with  PREQB  (as 
well  as  the  PRMA)  on  this  streamlined 
implementation. 

b.  The  PRMA  proposed  that  the 
current  state  operating  permits  which 
Title  V  applicants  are  complying  with 
(issued  under  RCAP  Rule  204)  be 
presumptively  defined  to  incorporate 
new  source  review  (NSR)  permit  terms 
and  conditions.  Because  PREQB  often 
revises  the  operating  permit  without 
first  reviewing  the  terms  of  the 
corresponding  preconstruction  permit, 
this  practice  has  resulted  in  operating 
permits  with  terms  and  conditions 
which  supersede  and  render  obsolete 
the  original  preconstruction  permits.  In 
addition,  searching  for  the  old  NSR 
permits  would  be  extremely 
burdensome  to  both  PREQB  and  the 
applicant. 

The  EPA  agrees  that  for  minor  NSR 
requirements,  applicants  and  PREQB 
can  use  the  existing  state  operating 
permits  in  lieu  of  minor  NSR  permits  in 
defining  the  applicable  requirements 
under  minor  New  Source  Review. 
PREQB's  practice  is  that  the  minor  NSR 
permit  expires  after  one  year  and  all 
conditions  roll  into  the  operating 
permit,  and  then  only  the  operating 
permit  conditions  are  revised  as  a  result 
of  plant  modifications.  Therefore,  it 
would  be  impractical  to  require 
applicants  to  use  only  minor  NSR 
permits,  instead  of  the  operating 
permits,  as  the  basis  for  determining 
their  applicable  requirements.  EPA 


supports  PRMA's  suggestion  and  has 
stated  on  page  15  of  the  White  Paper: 
"Where  a  permitting  authority  has 
already  converted  the  NSR  permit  into 
an  existing  State  operating  permit  before 
incorporation  into  the  part  70  permit, 
the  terms  of  the  current  permit  to 
operate  will  presimiptively  define  how 
NSR  permit  terms  should  be 
incorporated  into  part  70  permits." 
However,  this  flexibility  does  not 
necessarily  apply  to  Major  NSR  and  PSD 
or  to  minor  NSR  permits  which  were 
used  in  a  final  PSD  non-applicability 
determination.  First,  if  there  are 
inconsistencies  between  the  source's 
operating  permit  and  a  Major  NSR  or 
PSD  permit,  the  conditions  in  the  NSR 
or  PSD  permit  take  precedence  and 
must  be  included  as  an  applicable 
requirement  in  the  source's  Title  V 
application.  Second,  the  flexibility  to 
use  the  state  operating  permit  in  lieu  of 
the  minor  NSR  permit  to  define  the 
applicable  requirement  when  the  minor 
NSR  permit  was  used  in  a  final  PSD 
non-applicability  determination  will  be 
decided  on  a  case  by  case  basis. 

c.  The  PRMA  suggested  that  current 
operating  permit  terms  that  are 
environmentally  insignificant  and 
irrelevant  and  are  not  required  imder 
federal  laws  or  regulations  or  under 
federally  enforceable  conditions  of  the 
RCAP  ("the  SIP")  should  be  considered 
as  appropriate  exclusions  from  part  70 
permits  (or  could  remain  on  the  state- 
only  side  of  part  70  permits).  PRMA  also 
suggested  that  current  operating  permit 
conditions  that  do  not  implement 
federal  regulatory  requirements  and 
objectives,  or  that  may  have  been 
provided  in  good  faith  by  sources  in 
permit  applications,  are  also  good 
candidates  for  exclusion  from  part  70 
permits. 

As  correctly  cited  by  PRMA,  the 
White  Paper  states  that  NSR  permit 
terms  (or  operating  permit  terms  if  being 
used  in  lieu  of  a  minor  NSR  permit)  that 
are  obsolete,  extraneous, 
environmentally  insignificant  or 
otherwise  not  required  by  the  SIP  or  a 
federally  enforceable  NSR  program  need 
not  be  incorporated  into  part  70  permits. 
The  White  Paper  also  explains  and 
provides  examples  of  the  above  types  of 
permit  conditions.  For  instance,  NSR 
terms  regulating  construction  activity 
during  the  building  or  modification  of  a 
source,  where  the  construction  is  long 
completed  and  the  statute  of  limitations 
on  construction-phase  activities  has  nm 
out,  may  no  longer  be  necessary  for 
inclusion  in  a  part  70  permit.  Another 
example  of  information  that  may  not 
need  to  be  incorporated  into  a  part  70 
permit  is  information  incorporated  by 
reference  from  an  application  for  a 


preconstruction  permit,  as  long  as  this 
information  is  not  needed  to  enforce 
NSR  permit  terms.  The  White  Paper 
states  that  sources  as  part  of  their  Title 
V  application  could  propose  which 
conditions  of  the  minor  NSR  permit  (or 
operating  permit  if  being  used  in  lieu  of 
minor  NSR  permit)  should  be 
considered  for  revision,  deletion  or 
state-only  status.  PREQB  could  then 
agree  or  disagree  with  the  suggestions 
while  reviewing  and  drafting  the  permit 
(note:  this  process  could  be  delayed 
until  the  first  renewal  if  necessary). 
PREQB  as  part  of  its  issuance  of  the  part 
70  permit  (including  the  public 
participation  process)  could  then 
simultaneously  revise  the  minor  NSR 
(or  operating)  permit.  As  a  note.  EPA 
does  not  believe  that  most  of  Puerto 
Rico's  operating  permits  include 
irrelevant  or  extraneous  terms.  EPA 
believes  there  should  only  be  a  few 
cases  where  the  procedure  discussed  in 
the  White  Paper  will  take  place.  Because 
most  decisions  will  need  to  be  made  on 
a  case  by  case  basis.  EPA  will  work 
closely  with  PREQB  on  the  issuance  of 
these  permits.  It  should  be  noted  that 
PSD  permits  are  not  minor  NSR  .permits. 
If  any  applicant  believes  their  PSD 
permit  contains  extraneous  conditions, 
the  applicant  must  request  a  revision  of . 
the  PSD  permit  fi-om  EPA  (the 
permitting  authority  for  PSD  in  Puerto 
Rico)  before  excluding  the  condition 
from  its  Title  V  application. 

d.  The  PRMA  requested  that  certain 
rules  of  the  RCAP  which  are  currently 
included  as  part  of  Puerto  Rico's 
approved  SIP  be  considered  state 
enforceable  only  as  those  rules  are  not 
necessary  for  Puerto  Rico's  strategy  to 
achieve  and  maintain  compliance  with 
the  National  Ambient  Air  Quality 
Standards.  The  rules  suggested  for 
deletion  include  Rule  404 — Fugitive 
Emissions.  Rule  411 — Hydrogen  Sulfide, 
Rule  418 — Waste  Gas  Disposal.  Rule 
41S — Volatile  Organic  Compounds.  Rule 
420— Objectionable  Odors,  Rule  421^ 
Increment  Of  Progress,  and  Rule  424 — 
Roof  Surface  Coating. 

With  Puerto  Rico's  submittal  of  the 
revised  RCAP  for  approval  into  the  SIP, 
Puerto  Rico  requested  thai  the  above 
rules  be  deleted  ft-om  the  SIP.  The  EPA 
agrees  that  all  the  above  rules  except 
Rule  404  should  be  state  enforceable 
only.  Rule  404  is  required  for 
compliance  with  Puerto  Rico's  PM-10 
SIP  (See  60  FR  28333.  May  31.  1995). 
EPA  plans  to  delete  Rules  411.  418.  419, 
420,  and  421  from  the  SIP  when  EPA 
makes  its  final  SIP  determination  on  the 
revised  RCAP.  Rule  424  on  Roof  Surface 
Coating  was  never  approved  into  the  SIP 
and  is  currently  state  enforceable  only. 
In  the  meantime,  while  EPA  processes 


Puerto  Rico's  regulation  for  SIP 
approval,  applicants  can,  for  purpose  of 
application  completeness,  propose  to 
address  requirements  of  Rules  411,  418, 
419,  420.  and  421  as  state  enforceable 
only.  If  requesting  that  the  conditions  of 
these  5  rules  be  state  enforceable  only., 
applicants  should  provide  a  notation  in 
their  application  which  states  "pending 
deletion  from  the  SIP".  However, 
PREQB  may  not  issue  Title  V  permits 
with  state  enforceable  only  conditions 
for  these  five  rules  until  after  EPA  has 
approved  Puerto  Rico's  SIP  revision. 
EPA  will  expedite  the  processing  of  this 
SIP  in  order  not  to  adversely  impact 
Puerto  Rico's  schedule  for  issuing 
permits. 

C.  Options  for  Approval/Disapproval 

The  EPA  is  promulgating  full 
approval  of  the  Operating  Permits 
Program  submitted  to  the  EPA  by  the 
PREQB  on  November  15,  1993  v^ith 
supplemental  packages  on  March  22, 
1994  and  April  11,  1994  and  a  revised 
regulation  on  September  29,  1995. 
Among  other  things,  the  PREQB  has 
demonstrated  that  the  program  will  be 
adequate  to  meet  the  minimum 
elements  of  a  State  operating  permits 
program  as  specified  in  40  CFR  part  70. 

Requirements  for  approval,  spiecified 
in  40  CFR  §  70.4Cb),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  the  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
an  expeditious  compliance  schedule, 
and  adequate  enforcement  ability, 
which  are  also  requirements  under  part 
70.  In  a  letter  dated  December  29.  1994, 
PREQB  requested  delegation  through 
112(1)  of  all  existing  112  standards  and 
all  future  112  standards  for  both  part  70 
and  non-part  70  sources  and 
infrastructure  programs.  In  the  letter. 
PREQB  demonstrated  that  they  have 
sufficient  legal  authorities,  adequate 
resources,  the  capability  for  automatic 
delegation  of  future  standards,  and 
adequate  enforcement  ability  for 
implementation  of  section  112  of  the 
Act  for  both  part  70  sources  and  non- 
part  70  sources.  Therefore,  the  EPA  is 
also  promulgating  full  approval  under 
section  112(1)(5)  and  40  CFR  part  63  91 
to  Puerto  Rico  for  its  program 
mechanism  for  receiving  delegation  of 
all  existing  and  future  section  112(d) 
standards  for  both  part  70  and  non-part 
70  sources,  and  section  112 
infrastructure  programs  that  are 
unchanged  from  Federal  rules  as 
promulgated. 


IIL  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  full  approval,  including  the  public 
comments  received  and  reviewed  by 
EPA  on  the  proposal,  are  contained  in 
the  docket  maintained  at  the  EPA 
Regional  Offices  in  New  York  and 
Puerto  Rico  and  at  PREQB.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to.  or 
otherwise  considered  by.  EPA  in  the 
development  of  this  final  full  approval 
The  docket  is  available  for  public 
inspection  at  the  location  listed  under 
the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Fegulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisf\'  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  nevy  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act  ").  signed 
into  law  on  March  22.  1995.  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more. 
Under  Secthon  205.  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  of  the  Unfunded  Mandates 
Act  requires  the  EPA  to  establish  a  plan 
for  informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquelv  impacted  bv  the  rule 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
goverrunents  in  the  aggregate,  or  to  the 
private  sector  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
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State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  70 

Enviromnental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  February  6, 1996. 
Jmuum  M.  Fox,  I 

Regional  Administrator 

40  CFR  part  70  is  amended  as  follows: 

PART7(MAMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

AntboritT:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Puerto  Rico  in 
alphabetical  order  to  read  as  follows: 

Aitpendix  A  to  Part  70 — ^Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Puerto  Rico 

(a)  The  Puerto  Rico  Environmental 
Quality  Board  submitted  an  operating 
permits  program  on  November  15, 1993 
with  supplements  on  March  22, 1994 
and  April  11, 1994  and  revised  on 
September  29, 1995;  full  approval 
effective  on  March  27. 1996.  , 

(b)  [Reserved]  | 
•        •        *        •        • 

(FR  Doc.  96-4255  Filed  2-23-96;  8:45  am) 
■H^JNGCOOC  a8M-6»-P 


40  CFR  Part  704 

[OPPTS-82047;  FRL-4982-7] 

Revocation  of  Anthraquinone 
Recordkeeping  and  Reporting 
Requirements 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  doaament  announces  the 
revocation  of  the  Toxic  Substances 
Control  Act  (TSCA)  section  8(a) 
information  gathering  rule  on 
anthraquinone  (CAS  nimiber  84-65-1). 
issued  in  the  Federal  Register  of  Jime  4, 
1987.  Data,  as  developed  under  the  first 
tier  of  testing  of  an  associated  TSCA 
section  4  test  rule  (40  CFR  799.500),  did 
not  meet  the  hazard  triggers  for  the 
second  tier  of  testing  under  that  rule. 
Thus,  the  section  8(a)  reporting 
requirement,  which  has  served  as  a 
mechanism  to  gather  production/import 


level  information  that  provided  the 
basis  for  a  production/import  level 
trigger  for  the  second  tier  of  testing,  is 
no  longer  needed. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  February  26. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Wasbington, 
DC  20460,  Telephone:  (202)  554-1404. 
TDD:  (202)  554-0551.  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  History 

On  November  29.  1984  (49  FR  46931). 
the  Interagency  Testing  Committee  (ITC) 
designated  anthraquinone  for  priority 
testing  consideration  and  recommended 
chemical  fate  and  ecological  effects 
testing.  In  response.  EPA  proposed  a 
TSCA  section  4  test  rule  and  a  TSCA 
section  8(a)  reporting  and  recordkeeping 
rule  for  anthraquinone  (50  FR  46090. 
November  6,  1985).  These  rules  were 
finalized  on  June  4.  1987  (52  FR  21018). 
and  codified  at  40  CFR  799.500  and 
704.30,  respectively. 

Under  section  4(a)(1)(B)  of  TSCA, 
EPA  required  tiered  testing.  The  first 
tier  included:  Water  solubility;  acute 
toxicity  to  chinook  salmon  or  coho 
salmon,  bluegill.  and  rainbow  trout; 
acute  toxicity  to  the  invertebrates 
Daphnia  magna  or  D.  pulex  and  oyster; 
marine  sediment  toxicity  to  the 
amphipod  Rhepoxynius  abronius;  and 
oyster  bioconcentration.  A  second  tier  of 
testing  would  have  been  triggered  if  the 
Tier  I  test  results  met  certain  criteria 
and  if  the  information  reported  under 
the  section  8(a)  rule  indicated 
production/import  volume  in  excess  of 
3  million  Ibs/yr.  The  second  tier  of  tests 
included:  Chronic  toxicity  in  fish, 
chronic  toxicity  in  Daphnia, 
biodegradability  in  sludge  systems,  and 
biodegradation  rate.  In  the  section  8(a) 
rule.  EPA  required  that  manufacturers 
(including  importers)  of  anthraquinone 
submit  an  annual  report  to  EPA  stating 
the  volume  of  anthraquinone 
manufactxn^d  or  imported  during  their 
latest  corporate  fiscal  yecw. 

The  last  Tier  I  testing  was  submitted 
to  EPA  on  August  21.  1989.  Results  of 
the  Tier  1  tests,  as  conducted,  did  not 
meet  the  hazard  triggers  for  Tier  2 
testing,  and  Tier  2  testing  was  not 
triggered.  The  anthraquinone  test  rule 
had  a  sunset  date  of  August  21, 1994, 
and  was  removed  fi-om  the  Code  of 
Federal  Regulations  (CFR)  by  a  final  rule 
issued  on  June  19,  1995  (60  FR  21917). 
Because  requirements  under  the  test 


rule  ended  on  August  21, 1994,  there  is 
no  need  for  the  continued  annual 
reporting  of  production  and  import 
volumes  pf  anthraquinone  imder  40  CFR 
704.30. 

n.  Revocation  of  Anthraquinone 
Recordkeeping  and  Reporting 
Requirements 

EPA  is  revoking  the  section  8(a) 
recordkeeping  and  reporting 
requirements  at  40  CFR  704.30. 

m.  Analyses  Under  E.0. 12866,  the 
Unfunded  Mandates  Act  of  1995,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act 

Because  this  action  eliminates  certain 
requirements,  this  action  is  not 
significant  within  the  meaning  of 
Executive  Order  12866  (58  FR  51735, 
October  4, 1993),  and  does  not  impose 
any  Federal  mandate  on  any  State,  local, 
or  tribal  governments  or  the  private 
sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  For  the  same  reasons, 
pm^uant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  it  has  been 
determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  because  this  rule 
eliminates  reporting  requirements,  this 
action  does  not  affect  requirements 
imder  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501. 

IV.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number 
"OPPTS-82047."  A  public  version  of 
this  record,  which  does  not  include  any  . 
information  claimed  as  confidential 
business  information  (CBI).  is  available 
for  inspection  from  12  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC. 

List  of  Subjects  in  40  CFR  Part  704 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  31, 1996. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  chapter  I  is 
amended  to  read  as  follows: 

PART  704— [AIMENDED] 

1.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 


§704.30  [Removed] 

2.  Siection  704.30  is  removed. 

(FR  Doc.  96-4251  Filed  2-23-96;  8:45  am] 
BILUNO  CODE  6a60-«»-F 


DEPARTIMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  8364 

[CA-059-122O-00] 

Closure  and  Restriction  Orders 

agency:  Biueau  of  Land  Management 
(BLM),  Ulterior. 

ACTION:  Emergency  closure  of  certain 
public  lands  to  motorized  vehicle  use  in 
Shasta  Covmty,  California. 

SUMMARY:  The  BLM  is  prohibiting 
persons  for  an  indefinite  period  from 
operating  motorized  vehicles  on 
approximately  882  acres  of  public  land 
that  has  been  acquired  from  a  private 
landowner  through  an  exchange.  This 
closure  on  motorized  vehicle  use  will 
protect  the  natural  environment  of  the 
public  lands  until  BLM  has  conducted 
site  specific  inventories  on  the  property 
and  designated  suitable  roads  for 
motorized  vehicles  to  travel. 

DATES:  This  emergency  motorized 
vehicle  closure  will  take  effect  February 
26, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles Ai.  Schultz,  Area  Manager, 
Bureau  of  Land  Management,  355 
Hemsted  Drive,  Redding,  CA  96002. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
acquired  882  acres  of  private  land 
within  sections  26,  27,  34  and  36  of  T. 
31  N.,  R.  6  W.,  of  the  M.D.M  on  January 
31, 1996  from  Sierra  Pacific  Industries, 
Inc.  Appropriate  uses  of  this  property 
will  be  determined,  in  part,  through  the 
preparation  of  a  management  plan  for 
the  region.  Until  this  management  plan 
is  completed  and  appropriate  roads  and 
trails  are  delineated,  the  four  parcels  are 
closed  from  entry  and  use  by  motorized 
vehicles.  Exceptions  to  this  closure 
include:  emergency  vehicles,  fire 
suppression  and  rescue  vehicles,  BLM 
operation  and  maintenance  vehicles, 
law  enforcement  vehicles,  and  other 
motorized  vehicles  specifically 
approved  by  an  authorized  officer  of  the 
Bureau  of  Land  Management. 

The  authority  for  this  closure  and  rule 
making  is  43  CFR  8364.1.  Any  person 
who  fails  to  comply  with  a  closure  order 
or  rule  making  is  subject  to  arrest  and 


fines  of  up  to  $100,000  and/or 

imprisonment  not  to  exceed  1 2  months. 

Charles  M .  Schultz, 

Redding  Area  Manager 

[FR  Doc.  96-4193  Filed  2-23-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 

[DFARS  Case  95-0309] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Allowability  of 
Costs 

AGENCY:  Department  of  Defense  (DOD). 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  prohibit  use  of  fiscal  year 
1996  funds  to  reimburse  a  contractor  for 
costs  paid  by  the  contractor  to  an 
employee  for  a  bonus  or  other  payment 
in  excess  of  the  normal  salary  paid  to 
the  employee,  when  such  payment  is 
part  of  restructuring  costs  associated 
with  a  business  combination. 
DATES:  Effective  date:  February  26,  1996. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  belo\v  on 
or  before  April  26,  1996,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulation  Council,  Attn: 
Ms.  Sandra  G.  Haberlin, 
PDUSD(A&T)DP(DAR).  IMD  3D139. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-D309 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Haberlin  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  adds  paragraph  (f)(1) 
to  DFARS  Section  231.205-6  to 
implement  Section  8122  of  the  Fiscal 
Year  1996  Defense  Appropriations  Act 
(Pub.  L.  104-61).  Section  8122  prohibits 
DOD  from  using  fiscal  year  1996  funds 
to  reimburse  a  contractor  for  costs  paid 
by  the  contractor  to  an  employee  for  a 
bonus  or  other  payment  in  excess  of  the 
normal  salary  paid  by  the  contractor  to 
the  employee,  when  such  payment  is 
part  of  restructuring  costs  associated 


with  a  business  combination.  The 
interim  rule  clarifies  that  the 
prohibition  does  not  apply  to  severance 
and  early  retirement  incentive 
payments. 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  without  prior  opportunity  for 
public  comment.  This  rule  implements 
Section  8122  of  the  Defense 
Appropriations  Act  for  Fiscal  Year  1996 
(Pub.  L.  104-61).  which  was  effective 
upon  enactment  on  December  1,  1995. 
However,  comments  received  in 
response  to  the  publication  of  this  rule 
will  be  considered  in  formulating  the 
final  rule. 

C.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive  fixed-price  basis  and  cost 
principles,  therefore,  do  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  any  new  reporting  or 
recordkeeping  requirements  which 
require  Office  of  Management  and 
Budget  approval  under  44  U.S.C.  3501. 
et  seq. 

List  of  Subjects  in  48  CFR  Pari  231 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  part  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  231  continues  to  read  as  follows: 

Authority:  41  U  S  C  421  and  48  CFR 
Chapter  1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205-6  is  amended  by 
adding  paragraph  (f)(1)  to  read  as 
follows: 

231.205-6    Compensation  for  personal 
services. 

***** 

(f)(1)  Costs  for  bonuses  or  other 
payments,  that  are  in  excess  of  the 
normal  salary  paid  by  the  contractor  to 
the  employee  and  that  are  part  of 
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restructuring  costs  associated  with  a 
business  combination,  are  unallowable 
under  DOD  contracts  funded  by  fiscal 
year  1996  appropriations  (Pub.  L.  104— 
61).  This  limitation  does  not  apply  to 
severance  payments  or  early  retirement 
incentive  payments.  (See  231.205-70(b] 
for  the  definitions  of  "business 
combination"  and  "restructuring 
costs.") 

[FR  Doc.  96-4197  Filed  2-23-96;  8:45  am] 
smiwocoog  5000  o«  u 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  i 

50CFRPart642  | 

[Doclwt  No.  950725189-6260-02;  I.D. 
022096C] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic;  Closure  of  a  Commercial 
Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS^  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  a  commercial  fishery 

fbr  king  mackerel. 

SUMMARY:  NMFS  closes  the  commercial 
hook-and-Une  fishery  for  king  mackerel 
in  the  exclusive  economic  zone  (EEZ)  in 
the  Florida  west  coast  sub-zone.  This 
closure  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resource. 
EFFECTIVE  DATE:  February  21,  1996, 
through  Jime  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  arid,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Flan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
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Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  642  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

Catch  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  set  the  commercial  quota 
of  king  mackerel  in  the  Florida  west 
coast  sub-zone  at  865,000  pounds 
(392.357  kg).  That  quota  was  further 
divided  into  two  equal  quotas  of 
432,500  pounds  (196,179  kg)  for  vessels 
in  each  of  two  groups  by  gear  types — 
vessels  fishing  with  run-around  gillnets 
and  those  using  hook-and-line  gear. 

Under  50  CFR  642.26(a),  NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  allocation  or  quota  is  reached,  or  is 
projected  to  be  reached,  by  publishing 
notification  in  the  Federal  Register. 
NMFS  has  determined  that  the 
commercial  quota  of  432,500  pounds 
(196,179  kg)  for  Gulf  group  king 
mackerel  for  vessels  using  hook-and- 
line  gear  in  the  Florida  west  coast  sub- 
zone  was  reached  on  February  20,  1996. 
The  trip  limit  was  previously  reduced  to 
50  fish  on  January  24,  1996,  when  75 
percent  of  the  quota  was  taken  (January 
29,  1996;  61  FR  2728).  Hence,  the 
commercial  fishery  for  king  mackerel  for 
such  vessels  in  the  Florida  west  coast 
sub-zone  is  closed  effective  12:01  a.m., 
local  time,  February  21,  1996,  through 
June  30,  1996,  the  end  of  the  fishing 
year. 

The  Florida  west  coast  sub-zone 
extends  fi'om  the  Alabama/Florida 
boundary  (87°31'06"  W.  long.)  to:  (1)  the 
Dade/Monroe  County,  Florida  boundary 
(25''20.4'  N.  lat.)  from  November  1 
through  March  31;  and  (2)  the  Monroe/ 
Collier  County,  Florida  boimdary 
(25''48'  N.  lat.)  fi-om  April  1  through 
October  31. 

NMFS  previously  determined  that  the 
commercial  quota  of  king  mackerel  fi-om 
the  western  zone  of  the  Gulf  of  Mexico 
was  reached  and  closed  that  segment  of 
the  fishery  on  September  5,  1995  (60  FR 
47100,  September  11,  1995). 
Subsequently,  NMFS  determined  that 


the  commercial  quota  of  king  mackerel 
for  vessels  using  nm-around  gillnet  gear 
in  the  Florida  west  coast  sub- zone  of  the 
eastern  zone  of  the  Gulf  of  Mexico  was 
reached  and  closed  that  segment  of  the 
fishery  at  noon  on  February  12, 1996. 
Thus,  with  this  closure,  all  commercial 
fisheries  for  king  mackerel  in  the  EEZ 
are  closed  bora  the  U.S./Mexico  border 
through  the  Florida  west  coast  sub-zone 
through  June  30, 1996. 

Except  for  a  person  aboard  a  charter 
vessel,  during  the  closure,  no  person  on 
board  a  vessel  permitted  to  fish  under 
a  commercial  allocation  may  fish  for, 
retain,  or  have  in  possession  in  the  EEZ 
Gulf  group  king  mackerel  from  the 
closed  zones.  A  person  on  board  a 
charter  vessel  may  continue  to  fish  for 
king  mackerel  in  the  closed  zones  under 
the  bag  limit  set  forth  in 
§  642.24(a)(l)(i),  provided  the  vessel  is 
under  charter  and  the  vessel  has  an 
annual  charter  vessel  permit,  as 
specified  in  §  642.4(a)(2).  A  charter 
vessel  with  a  permit  to  fish  on  a 
commercial  allocation  is  imder  charter 
when  it  carries  a  passenger  who  fishes 
for  a  fee  or  when  there  are  more  than 
three  persons  aboard,  including  operator 
and  crew. 

During  the  closure,  king  mackerel 
fi-om  the  closed  zones  taken  in  the  EEZ, 
including  those  harvested  imder  the  bag 
limit,  may  not  be  purchased,  bartered, 
traded,  or  sold.  This  prohibition  does 
not  apply  to  trade  in  king  mackerel  from 
the  closed  zones  that  were  harvested, 
landed,  and  bartered,  traded,  or  sold 
prior  to  the  closiue  and  held  in  cold 
storage  by  a  dealer  or  processor. 

Classification 

This  action  is  taken  under  50  CFR 
642.26(a)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  20, 1996. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  96-4216  Filed  2-21-96;  9:31  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  95-084-1] 
RIN  0579-AA77 

Permanent  Private  Quarantine 
Facilities  for  Horses 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  withdrawal. 

SUMMARY:  We  are  soUciting  public 
comment  on  the  need  for  and 
appropriate  standards  for  the 
establishment  of  permanent  private 
quarantine  facilities  for  horses  imported 
into  the  United  States.  We  are  also 
giving  notice  that  we  are  v«thdrawing  a 
previously  published  proposed  rule  that 
would  have  allowed  the  operation  of 
permanent  private  quarantine  facilities 
for  horses,  added  new  requirements  for 
approval  of  temporary  private 
quarantine  facilities  for  horses,  and 
required  the  government  to  collect 
payment  from  each  privately  operated 
quarantine  facility  for  services  provided 
by  the  government  at  the  facifity. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
26,  1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-084-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  youi  comments  refer  to 
Docket  No.  95-084-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Vogt,  Senior  Staff  Veterinarian, 
Import/Export  Animals,  National  Center 
for  hnport  and  Export,  VS,  APHIS,  Unit 
39,  4700  River  Road,  Riverdale.  MD 
20737,(301)  734-8170. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  communicable  diseases.  The 
regulations  require  that  certain  animals 
be  quarantined  upon  arrival  in  the 
United  States  as  a  condition  of 
importation.  There  are  two  types  of 
quarantine  facilities  for  animals  being 
imported  into  the  United  States: 
Government  operated  facilities  and 
privately  operated  faciUties.  The 
regulations  contain  requirements  for  the 
approval  of  temporary  private 
quarantine  facilities  for  horses; 
however,  the  regulations  do  not  provide 
for  the  approval  of  permanent  private 
quarantine  facilities  for  horses. 

Withdrawal  of  Previous  Proposal 

On  September  6,  1989,  we  published 
in  the  Federal  Register  (54  FR  36986- 
36996,  Docket  No.  85-061)  a  proposed 
rule  that  would  have  allowed  the 
operation  of  permanent  private 
quarantine  facilities  for  horses,  added 
new  requirements  for  approval  of 
temporary  private  quarantine  facilities 
for  horses,  and  required  the  government 
to  collect  payment  from  each  privately 
operated  quarantine  facility  for  services 
provided  by  the  government  at  the 
facility.  However,  on  August  2,  1990,  we 
published  in  the  Federal  Register  (55 
FR  31484-31562,  Docket  No.  90-023)  a 
final  rule  that  reorganized  all  of  part  92, 
including  those  sections  concerning 
quarantine  facilities  for  horses,  so  that 
the  proposed  provisions  are  no  longer 
consistent  with  the  current  part  92 
format.  In  addition,  because  of  the 
amount  of  time  that  has  elapsed  since 
publication  of  the  proposed  rule,  some 
of  the  proposed  provisions  may  no 
longer  be  appropriate.  For  these  reasons, 
we  are  withdrawing  the  proposed  rule 
and  reopening  public  discussion  of  the 
issues. 


Comme  its  Requested 

There  appears  to  be  occasional  public 
demand  for  quarantine  services  for 
horses  other  than  those  available  at 
existing  federal  facilities.  It  also  appears 
that  temporarv  private  quarantine 
facilities  may  not  be  able  to  fill  this 
demand  because  such  facilities  are 
established,  approved,  and  operated  by 
importers  to  handle  horses  imported  for 
a  particular  event.  We  are  requesting 
comments  on  the  need  for  permanent 
private  quarantine  facilities  for  horses. 
We  are  also  requesting  comments  on 
appropriate  specific  standards  for  the 
establishment  of  permanent  private 
quarantine  facilities  for  horses  in  order 
to  meet  any  existing  unfulfilled  demand 
for  quarantine  services. 

Authority:  7  U.S.C.  1622;  19  U  S  C  1306; 
21  U.S.C.  102-105.  Ill,  114a.  134a.  134b. 
134c.  134d,  134f.  135.  136.  and  136a.  31 
U.S  C.  9701:  7  CFR  2.22.  2  80.  and  371  2(d) 

Done  in  Washington.  DC  this  21st  day  of 
February  1996 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Ser\'ice 

IFR  Doc.  96-4247  Filed  2-23-96.  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-14] 

Proposed  Establishment  of  Class  E 
Airspace;  Aut}um,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Auburn,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  7 
has  made  this  proposal  necessary .  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (iFR)  operations 
at  Auburn  Municipal  Airport,  Auburn. 
CA. 

DATES:  Comments  must  be  received  on 
or  before  March  25,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
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Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  95-AWP-14.  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch.  AWP-530,  Air 
Traffic  Division,  Western  Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6533. 

SUPPLEMENTARY  INFORMATION: 

Commmts  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  as  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airspace  Docket  No.  95- 
AWP-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commiuiications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 


with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishing  a  Class  E  airspace  area 
at  Auburn,  CA.  The  development  of  GPS 
SL\P  at  Aubiun  Municipal  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  Instrument 
Departure  Procediu-e  and  the  GPS  RWY 
7  SL\P  at  Auburn  Municipal  Airport, 
Auburn,  CA.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Reguhtory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  Auburn,  CA  [New] 

Auburn  Municipal  Airport,  CA 

(Lat.  38''57'10"N,  long.  121''04'55"W) 
That  airspace  extending  upward  fiioni  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  Auburn  Municipal  Airport  and 
within  4.3  miles  each  side  of  the  291"  bearing 
from  the  Auburn  Municipal  Airport 
extending  from  the  4.3-mile  radius  to  5.6 
miles  northwest  of  the  Auburn  Municipal 
Airport. 
***** 

Issued  in  Los  Angeles,  California,  on 
February  8, 1996. 
James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  96-4269  Filed  2-23-96;  8:45  am] 
BILLING  CODE  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 3, 145  and  147 

Financial  Reporting  and  Debt-Equity 
Ratio  Requirements  for  Futures 
Commission  Merchants  and 
Introducing  Brokers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  proposing  to  amend  several 
provisions  of  its  Rule  1.10.  which 
governs  financial  reporting 
requirements  for  futures  commission 
merchants  (FCMs)  and  introducing 
brokers  (IBs).  The  proposed  rule 
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amendments  would  require  that 
financial  reports  which  need  not  be 
certified  by  an  independent  public 
accountant  be  filed  within  17  business 
days  of  the  end  of  the  reporting  period. 
"  which  is  generally  the  end  of  a  month, 
a  quarter  or  a  six-month  period.  The 
Commission  is  also  proposing  to  require 
that  certified  financial  reports  be  filed 
within  60  calendar  days  of  the  fiscal 
year  end.  Currently,  the  Commission 
allows  45  and  90  calendar  days  for  the 
filing  of  imcertified  and  certified 
financial  reports,  respectively.  In 
addition,  the  Commission  is  proposing 
to  delete  the  provision  which  permits  a 
self-regulatory  organization  to  allow  its 
member  FCMs  file  financial  reports  on 
a  semiannual  rather  than  a  quarterly 
basis.  The  Commission  is  further 
proposing  to  amend  the  debt-equity 
ratio  rule  such  that  the  30  percent 
minimum  equity  requirement  would 
apply  to  all  of  a  firm's  capital,  rather 
than  only  to  that  portion  of  a  firm's 
capital  necessary  to  meet  the  minimum 
financial  requirement.  These  proposed 
rule  amendments  would  conform  the 
Commission's  rules  to  the 
corresponding  ndes  of  the  Securities 
and  Exchange  Commission  (SEC)  and 
the  Commission's  proposals  are  part  of 
its  ongoing  efforts  to  harmonize  its 
financial  rules  with  those  of  the  SEC  to 
the  extent  practicable.  These  proposals 
are  also  part  of  a  series  of  rulemaking 
proceedings  related  to  the  discussions  at 
the  Commission's  roundtable  on  capital 
issues  last  September.  The  Commission 
anticipates  that  it  will  next  address 
harmonization  of  early  warning  notices 
among  the  Commission,  the  SEC  and 
self-regulatory  organizations  as  well  as 
capital  charge  based  upon  five  percent 
of  unsecured  receivables  from  foreign 
brokers. 

DATES:  Comments  on  the  proposed 
amendments  must  be  received  on  or 
before  March  27. 1996. 

ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington.  D.C.  20581.  Please 
refer  to  "Financial  Reporting  Cycle/ 
Debt-Equity  Ratio  Amendments." 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel.  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission,  at  the  address  listed  above. 
Telephone:  (202)  418-5439. 


SUPPLEMENTARY  INFORMATION: 

I.  Financial  Reporting  Requirements  for 
FCMs  and  IBs 

A.  Background 

The  Commission's  minimum  financial 
requirements  are  premised  upon  the 
concept  that  an  FCM  or  an  IB  must 
maintain  compliance  with  these 
requirements  at  all  times.'  An  FCM  or 
IB  that  is  not  in  compliance  with  the 
minimum  financial  requirements,  or  is 
unable  to  demonstrate  such  compliance, 
must  immediately  cease  doing  business 
imless  it  can  immediately  demonstrate 
an  ability  to  achieve  compliance,  in 
which  case  the  Commission  or  the 
firm's  designated  self-regulatory 
organization  (DSRO)  ^  may.  in  its 
discretion,  allow  the  firm  up  to  10 
business  days  to  achieve  compliance 
without  having  to  cease  doing 
business.^ 

As  part  of  the  system  of  surveillance 
to  assure  that  FCMs  and  IBs  are 
maintaining  compliance  with  their 
financial  requirements,  the  Commission 
has  established  various  reporting  and 
recordkeeping  requirements,  and  these 
begin  when  a  firm  applies  for 
registration.  An  applicant  for 
registration  as  an  FCM  must  file  a 
financial  report  certified  by  an 
independent  public  accountant  *  which 
shows  that  the  applicant  meets  the 
minimum  financial  requirement  for  an 
FCM.'  An  applicant  can  meet  this 
requirement  in  either  of  two  ways,  by 
filing:  (1)  A  certified  financial  report  as 


of  a  date  not  more  than  45  days 
preceding  its  filing;  or  (2)  an  uncertified 
financial  report  as  of  a  date  not  more 
than  45  days  preceding  its  filmg. 
accompanied  .by  a  certified  financial 
report  as  of  a  date  not  more  than  one 
year  preceding  its  filing.''  After  a  firm  is 
granted  registration  as  an  FCM.  it 
generally  must  file  uncertified  financial 
reports  on  a  quarterly  or  semiannual 
basis  and  a  certified  financial  report  as 
of  its  fiscal  yearend/'  If  an  FCM's 
adjusted  net  capital  is  below  the  "early 
warning"  level  (i.e.,  150  percent  of  the 
minimum  requirement),  it  must  file  a 
financial  report  as  of  the  close  of 
business  for  the  month  during  which 
such  event  takes  place  and  as  of  the 
close  of  business  for  each  month 
thereafter  until  three  successive  months 
have  elapsed  during  which  its  adjusted 
net  capital  is  at  all  times  equal  to  or  in 
excess  of  the  early  warning  level.* 

Commission  rules  also  provide  that 
the  Commission  or  a  DSRO  can  request 
a  special  financial  report  upon  wntten 
notice.'  In  addition  to  the  required 
financial  reports,  the  Commission 
requires  FCMs  to  make  and  keep  as  a 
record,  but  not  file,  a  monthly 
computation  of  its  adjusted  net  capital 


'  The  statutory  authority  for  the  minimum 
Tinancial  requirements.  Section  4f(b)  of  the 
Commodity  Exchange  Act  (Act).  7  U.S.C.  6f(b) 
(1994).  provides  in  pertinent  part  that; 

Notwithstanding  any  other  provisions  of  this 
chapter,  no  person  desiring  to  register  as  futures 
commission  merchant  or  as  introducing  broker  shall 
be  so  registered  unless  tie  meets  such  minimum 
financial  requirements  as  the  Commission  may  by 
regulation  prescribe  as  necessary  to  insure  his 
meeting  his  obligation  as  a  registrant,  and  each 
person  so  registered  shall  at  all  'imes  continue  to 
meet  such  prescribed  minimum  financial 
requirements  *   *   '. 

2 The  term  "self-regulatory  organization"  (SRO) 
means  a  contract  market  or  a  registered  futures 
association  (National  Futures  .Association  (NTA)  is 
currently  the  only  registered  futures  association!  17 
CFR  1.3(ec)(1995).  A  DSRO  is  the  SRO.  where  an 
FCM  or  IB  is  a  member  of  more  than  one  SRO.  that 
is  delegated  the  responsibility  under  a  plan  , 
approved  by  the  Commi.«ion  to  monitor  and  audit 
such  FCM  or  IB  for  compliance  with  minimum 
financial  and  related  reporting  requirements  and  to 
receive  the  financial  reports  necessitated  by  such 
requirements.  17  CFR  1.3(ff)(1995):  see  also  17  CFR 
1.52(1995). 

'See  17  CFR  1.17  (a)(31.  fa)(4i  and  (a)(5)  (1995). 

■•The  Commission's  rules  relating  to 
qualifications  and  reports  of  accountants  are  set 
forth  in  17  CFR  1.16  (1995). 

'The  Commission  recently  proposed  to  increase 
the  minimum  required  dollar  amount  of  adjusted 
net  capita!  for  an  FCM  from  S50.000  to  S250.0O0. 
60  FR  63995  (Dec.  13.  1995). 


'.An  FCM  or  applicant  therefor  jienerally  mu«t  tile 
its  financial  report  on  Form  1-FR-FCM.  However. 
the  Commission  also  provides  an  FCM  or  applicant 
therefor  that  is  also  a  secu.'ities  broker  or  dealer  the 
option  of  filing  a  copy  of  its  Financiai  and 
Operational  Combined  I'niform  Single  (FOCUS) 
Report,  Part  U.  filed  with  the  SEC  in  lieu  of  Form 
1-FR-FCM.  S«e  Commission  Rule  1  10(h).  17  CFR 
1.10(h)(1995)  The  Commission  and  the  SEC  are 
continuing  to  pursue  efforts  to  develop  a  single 
financial  reporting  form  that  would  be  adopted  by 
both  agencies.  If  such  a  form  were  to  require 
statements  and  schedules  in  addition  to  those 
currently  required,  the  agencies  m,ay  revisit  the 
filing  timetables  but  would  continue  to  pursue   . 
harmonization  to  the  extent  practicable. 

".Although  Commission  Ruie  1.10(b)(I)(i) 
specifies  a  quarterly  financial  reporting  requirement 
for  FC.Ms.  Commission  Rule  1  52(al  permits  a  DSRO 
to  determine  the  number  of  financial  reports  it 
receives  from  member  FCMs  so  long  as'Such  reports 
are  required  on  at  least  a  semiannual  basis 
Currently,  the  New  York  Mercantile  Exchange,  the 
New  York  Cotton  Exchange  and  the  Kansas  City 
Board  of  Trade  permit  member  FCMs  in  file 
semiannui:!  financiai  reports  Less  than  ten  percent 
of  FCMs  (approximately  20  out  of  258)  file 
semiannually.  As  discussed  below,  the  Commission 
is  proposing  to  delete  that  provision  of  Rule  1  52(»1. 

■Commission  Rule  ].12|bll3).  The  Commission 
has  proposed  to  redesignate  paragraph  (b)(31  of  Rule 
1.12  as  paragraph  ltll4)  and  to  add  a  new  paragraph 
(b)(31.  60  FR  153995,  63999  If  the  Commission 
adopts  these  ruie  changes  proposed  last  December 
prior  to  or  simultaneously  with  the  proposed 
aniend.ment  to  Rule  1.12  concerning  the  due  date 
for  filing  monthly  financial  reports  set  forth  in  this 
release,  the  latter  amendment  would  appear  m  the 
redesignated  Rule  l,12(b)(41. 

"^Commission  Ruie  1  10;bl(4l  The  Cxsmmission 
would  generally  make  suc.^  a  request  if  a  fi.-m  were 
experiencing  financial  difficulties.  In  extraordinary 
circumstances,  such  as  the  October  1987  markc. 
break,  the  Commis,sion  has  requested  all  firms  to 
file  a  special  financial  report. 
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and  its  miniinum  financial         •  > 
requirement.  >° 

An  applicant  for  registration  as  an  IB, 
in  addition  to  the  filing  options 
available  to  an  FCM  applicant  with 
respect  to  submitting  a  certified 
financial  report  no  more  than  45  days 
old  or  an  uncertified  financial  report  no 
more  than  45  days  old  accompanied  by 
a  certified  financial  report  no  more  than 
one  year  old,  has  the  option  of 
submitting  a  guarantee  agreement 
entered  into  with  an  FCM.  Most  IBs 
choose  the  guarantee  agreement  option 
and  when  registered  are  often  referred  to 
as  "guaranteed  introducing  brokers"  or 
"IBGs." ' '  As  such,  they  have  no  further 
financial  reporting  requirements.  The 
minority  of  registered  IBs  which  raise 
their  own  capital  and  are  often  referred 
to  as  "independent  introducing  brokers" 
or  "IBIs,"  are  subject  to  financial 
reporting  and  recordkeeping 
requirements.  An  IBI  must  file  an 
imaudited  financial  report  as  of  mid- 
year and  a  certified  financial  report  as 
of  the  fiscal  yearend.'^  An  IBI  is  not 
subject  to  that  portion  of  the  early 
warning  requirements  in  Commission 
Rule  1.12  which  mande.tes  that  notice 
and  monthly  financial  reports  be  filed 
when  adjusted  net  capital  is  less  than 
150  percent  of  the  minimum 
req\iirement.>3  However,  Uke  an  FCM, 
an  IBI  is  subject  to  a  request  for  a  special 
financial  report  upon  written  notice  by 
the  Commission  or  a  DSRO  pursuant  to 
Commission  Rule  1.10(b)(4]  and  must 
prepiue  and  maintain  a  monthly 
adjusted  net  capital  and  minimum 
financial  requirement  computation  in 
accordance  with  Commission  Rule  1.18. 

The  time  fi'ame  within  which 
registered  FCMs  and  IBIs  must  submit 
interim  imaudited  financial  reports  is  45 
days  after  the  quarter  or  six-month 
period,  and  the  certified  yearend 
financial  report  must  be  filed  within  90 
days.  FCMs  subject  to  monthly  reporting 


■oConunission  Rule  1.18.  M  with  other  records 
required  to  be  kept  by  the  Act  or  rules  thereunder, 
such  record  is  open  to  inspection  by  any 
representative  of  the  Commission  or  the  U.S. 
Department  of  lustice.  17  CFR  1.31  (1995). 

'■  As  of  November  30. 1995,  of  the  registered  IBs. 
1,087  operated  pursuant  to  a  guarantee  agreement 
with  an  FCM  and  390  were  raising  their  own 
capital.  An  IBG  must  introduce  all  account*  to  its 
guarantor  FCM.  17  CFR  1.57(a)(l)(1995). 

'^  An  IBI  can  file  its  Gnancial  reports  using  Form 
1-FR-IB.  which  is  shorter  than  Form  1-FR-FCM 
largely  because  an  IBI,  unlike  an  FCM,  cannot 
handle  customer  funds  and  thus  schedules  related 
to  segregation  of  customer  funds  are  irrelevant  to  an 
IBL  For  an  IBI  that  is  also  a  securities  broker  or 
dealer,  it  has  the  option  under  Commission  Rule 
1.10(h)  to  file  a  copy  of  its  FOCUS  Report,  Part  HA. 
filed  with  the  SEC  in  lieu  of  Form  1-FR-IB. 

"The  Commission  recently  proposed  to  increase 
the  minimum  required  dollar  amount  of  adjusted 
net  capital  for  an  IBI  from  $20,000  to  S30,000.  60 
FR  63995.  63996.  64000. 


under  the  early  warning  rule  must  file 
reports  within  30  days,  and  the  monthly 
adjusted  net  capital  and  minimum 
financial  requirement  computations 
must  be  prepared  by  FCMs  and  IBIs 
within  30  days.  If  a  special  report  is 
requested  upon  written  notice  by  the 
Commission  or  a  DSRO  pursuant  to 
Commission  Rule  1.10(b)(4),  such  a 
report  must  be  furnished  within  the 
time  period  specified  in  the  notice. 

B.  Proposed  Rule  Amendments 

1.  Financial  Reporting  Cycle 

The  Commission  is  proposing  to 
amend  its  financial  reporting 
requirements  for  FCMs  and  IBIs  such 
that  interim  unaudited  financial  reports 
would  be  due  within  17  business  days, 
rather  than  the  current  45  calendar  days, 
of  the  "as  oF'  date,  and  the  certified 
financial  report  as  of  the  fiscal  yearend 
would  be  due  within  60,  rather  than  90, 
calendar  days  of  the  fiscal  yearend.  See 
proposed  amendments  to  Commission 
Rules  1.10(b)(1)  (i)  and  (ii).  There  will 
be  no  change  in  the  requirement  that 
applicants'for  registration  as  an  FCM  or 
an  IB  submitting  only  a  certified 
financial  report  file  such  a  report  as  of 
a  date  not  more  than  45  days  prior  to  the 
date  on  which  the  report  is  filed,  since 
that  is  a  shorter  timeframe  than  the 
proposed  60-day  period  for  certified 
reports  of  registered  firms.'*  However,  if 
an  applicant  for  registration  as  an  FCM 
or  an  IB  chooses  the  option  of 
submitting  a  certified  financial  report 
that  is  no  more  than  one  year  old 
accompanied  by  a  recent  uncertified 
financial  report,  the  Commission's 
proposed  amendments  to  Rules  1.10 
(a)(2)(i)(B)  and  (a)(2)(ii)(B)  would 
require  that  the  latter  have  an  "as  of 
date  not  more  than  17  business  days, 
rather  the  current  45  calendar  days, 
prior  to  the  date  upon  which  it  is  filed. 
Similar  treatment  would  be  accorded  to 
an  IBG  whose  guarantee  agreement  with 
an  FCM  is  terminated  and  who  is 
seeking  to  become  an  IBI  under 
proposed  amendments  to  Commission 
Rules  1.10  (j)(8)(i)(B)  and  (j)(8)(ii)(B). 

Certain  unaudited  financial  reports 
are  filed  as  of  a  monthend,  where  an 
FCM  is  filing  financial  reports  under  the 
early  warning  provision  and  where  a 
firm  succeeds  to  the  business  of  an  FCM 


"The  Commission  has  also  determined  not  to 
propose  an  amendment  to  the  timeframe  for  filing 
an  uncertified  financial  report  that  must  accompany 
an  FCM's  or  IBl's  request  to  withdraw  its 
registration  where  such  request  is  based  upon  the 
firm's  having  ceased  engaging  in  activities  requiring 
registration.  Such  a  financial  report  must  have  an 
"as  or'  date  not  more  than  30  days  prior  to  the  date 
of  the  withdrawal  request.  See  Commission  Rule 
3.33(c)(1)  which,  as  discussed  below,  is  proposed 
to  be  amended  for  another  reason. 


or  mi  (Rule  1.10  (a)(3](i)  and 
(a)(3)(ii)(A)).  Such  reports  are  now  due 
within  30  and  45  calendar  days, 
respectively.  The  Commission  is 
proposing  to  amend  these  rules  so  that 
such  unaudited  financial  reports,  like  a 
normal  quarterly  or  semiannual  report, 
would  be  due  within  17  business  days. 

The  monthly  computation  of  adjusted 
net  capital  and  minimum  financieil 
requirement  which  FCMs  and  IBIs  must 
prepare  in  accordance  with  Commission 
Rule  1.18  is  currently  required  to  be 
made  available  for  inspection  within  30 
days.  Since  these  computations  do  not 
involve  the  preparation  of  all  of  the 
statements  and  schedules  included  in  a 
Form  1-FR-FCM  or  a  Form  1-FR-IB, 
the  Commission  is  proposing  to  shorten 
the  time  period  within  which  FCMs  and 
IBIs  must  make  available  for.  inspection 
their  monthly  computations  to  10 
business  days.  The  Commission  also 
notes  that  this  proposed  shorter  time 
period  would  conform  the  requirement 
pertaining  to  monthly  computations  to 
the  SEC's  requirement  for  filing  Part  I  of 
the  FOCUS  Report,  which  is  discussed 
below. 

The  Commission  is  also  proposing  to 
delete  that  portion  of  Rule  1.52(a)  which 
permits  an  SRO  to  allow  its  member 
FCMs  to  file  financial  reports 
semiaiuually  rather  than  quarterly.  The 
Commission  believes  that  this  rule 
amendment  would  be  consistent  with 
the  concept  that  financial  reporting 
should  be  made  more  quickly  than 
currently  required  so  that  such  data 
does  not  become  stale  when  it  is 
reported  to  regulators.  As  noted  above, 
relatively  few  firms  are  now  filing  only 
semiannually  so  the  Commission  does 
not  believe  that  this  rule  amendment 
would  cause  undue  hardship  for  a 
substantial  number  of  FCMs. 

The  Commission  was  prompted  to 
review  its  rules  relating  to  the  financial 
reporting  cycle  to  assure  that  such  rules 
are  up-to-date  in  light  of  the  speed  and 
complexity  of  today's  markets  and 
available  information  technology 
following  the  roundtable  on  capital 
issues  held  on  September  18, 1995, 
during  which  several  matters  relating  to 
minimum  financial  and  related 
reporting  requirements  were  discussed. 
Several  participants  in  the  roundtable 
discussion  stated  that  there  should  be 
greater  harmonization  of  CFTC/SEC 
requirements  in  several  areas  such  as 
financial  reporting  cycles."  The 


<>The  other  areas  mentioned  at  the  roundtable 
with  respect  to  harmonization  included  debt-equity 
ratio  requirements,  which  are  discussed  more  fully 
below,  early  warning  requirements  and  risk 
assessment  data  elements.  The  Commission  is 
expecting  to  receive  more  input  from  the  industry 
concerning  harmonization  of  CFTC,  SEC,  and  self- 


proposed  rule  amendments  that  would 
make  the  CFTC  reporting  cycle  for 
registered  FCMs  and  IBIs  1 7  business 
days  for  imaudited  financial  reports  and 
60  calendar  days  for  certified  financial 
reports  would  conform  Commission 
Rule  1.10  to  the  corresponding  SEC 
rules  governing  the  filing  of  the  FOCUS 
Report,  Part  II  or  Part  IIA.'* 

The  SEC  also  requires  monthly  filing 
within  10  business  days  after  the  end  of 
each  month  of  Part  I  of  the  FOCUS 
Report  by  every  securities  broker  or 
dealer  who  clears  or  carries  customer 
accounts."  Although  the  Commission's 
requirement  under  Rule  1.18(b)  that 
FQvfs  and  IBIs  prepare  and  make 
available  for  inspection  monthly 
computations  of  adjusted  net  capital 
and  the  minimum  financial  requirement 
is  not  precisely  analogous  to  the  SEC 
requirement  for  filing  a  FOCUS  Report, 
Part  I  on  a  monthly  basis,  the  proposed 
amendment  of  Commission  Rule  1.18  to 
require  preparation  of  the  monthly 
computations  within  10  business  days, 
rather  than  the  current  30  calendar  days, 
is  also  intended  to  promote 
harmonization  between  CFTC  and  SEC 
rules. 

,-  Th«?re  is  no  specific  analogue  in  the 
SEC's  early  warning  rule  '*  to  the 
requirement  under  the  CFTC's  early 
warning  rule  for  monthly  filings  of 
financial  reports  referred  to  above.  (As 


regulatory  organization  rules  relating  to  early 
warning  notices  following  the  next  meeting  of  the 
Intermarket  Financial  Surveillance  Group  (IFSG). 
IFSG  was  formed  in  1988  to  provide  a  coordinating 
body  to  address  financial  surveillance  issues 
relevant  to  both  futures  and  securities  markets  and 
includes  representatives  of  the  principal  futures 
and  securities  exchanges  as  well  as  NTA  and  the 
National  Association  of  Securities  Dealers,  Inc.  The 
Coirunission  has  outstanding  proposals  to  amend 
the  early  warning  notice  requirements.  59  FR  66822 
(Dec.  28, 1994).  As  to  risk  assessment  data 
elements,  the  Commission's  staff  will  continue  to 
consult  with  staff  from  the  SEC  and  other  financial 
regulators  concerning  appropriate  data  elements. 
See  also  60  FR  63995,  63998. 

I'See  17  CFR  240.17a-5  (a)(2)(ii).  (a)(2)(iii),  and 
(d)(5)(1995).  As  to  an  applicant  for  registration  as 
a  securities  broker  or  dealer  or  an  introducing 
broker,  the  SEC  does  not  require  submission  of  a 
financial  report  vtrith  the  registration  application'. 
Instead,  an  inspection  is  conducted  by  a  self- 
regulatory  organization  within  six  months  after  a 
firm  is  registered  to  determine  whether  the  firm  is 
operating  in  conformity  with  applicable  financial 
responsibility  rules.  See  17  CFR  240.15bl-l  and 
240.15b2-2  (1995). 

I'  Part  I  of  the  FOCUS  Report  consists  of  two 
pages  upon  which  a  firm  reports  key  financial  and 
operational  data  in  sunmiary  form  including  items 
such  as  subordinated  debt,  net  profit  or  loss, 
ownership  equity,  partners'  capital,  non-allowable 
assets,  net  capital  and  haircuts.  The  FOCUS  Report 
Part  I  contains  side-by-side  columns  for  each  month 
of  the  year  to  allow  visual  month-to-monlh 
comparison  of  key  items.  Part  II  or  Part  IIA  of  the 
FOCUS  Report  requires  several  pages  of  in-depth 
computations  of  a  firm's  financial  condition  and 
minimum  requirements. 

|»17  CFR  240.17a-ll  (1995). 


noted  in  the  preceding  paragraph,  SEC 
rules  require  that  all  firms  which  clear 
or  carry  customer  accounts  file  a 
monthly  FOCUS  Report,  Part  I.)  Since 
the  Commission  is  proposing  to  require 
that  routine  interim  financial  reports  be 
submitted  within  17  business  days  of 
the  "as  of  date,  the  Commission 
believes  that  financial  reports  on  firms 
that  are  required  to  report  under  the 
early  warning  provisions  and  thereby 
subject  to  enhanced  scrutiny  should  not 
be  filed  on  a  longer  time  cycle.  The 
Commission  is  therefore  proposing  that 
monthly  financial  reports  required  by 
Rule  1.12  be  submitted  within  17 
business  days  of  the  monthend,  rather 
than  the  current  30  calendar  days. 

The  Commission  does  not  believe  that 
these  amendments  to  the  financial 
reporting  cycle  should  be  an  undue 
hardship  for  FCMs  and  IBIs.  Many  of 
these  firms  are  dually  registered  as 
securities  broker-dealers  or  introducing 
brokers  and  are  thus  already  subject  to 
the  SEC  reporting  timeframes. "  Beyond 
the  issue  of  conforming  the  filing  cycles 
with  the  SEC,  the  Commission  also 
believes  that  these  proposed  rule 
amendments  are  appropriate  in  light  of 
the  increasing  rapidity  and  complexity 
of  today's  financial  markets.  FCMs  and 
IBIs  are  required  to  be  in  compliance 
with  minimum  financial  standards  on  a 
moment-to-moment  basis  and  being 
required  to  formally  demonstrate  such 
compliance  on  a  quicker  schedule  than 
is  currently  required  is  appropriate  and 
achievable  given  advances  in 
information  technology. 

2.  Other  Proposed  Amendments 

The  Commission  is  also  proposing 
two  other  minor  amendments  to  the 
financial  reporting  requirements  in  Rule 
1.10,  both  of  which  pertain  to  IBs. 
Currently,  an  applicant  for  registration 
as  an  IB  that  intends  to  operate  pursuant 
to  a  guarantee  agreement  with  an  FCM 
must  file  a  copy  of  the  guarantee 
agreement  with  the  regional  office  of  the 
Commission  nearest  the  principal  place 
of  business  of  the  applicant  (except  that 
an  applicant  under  the  jurisdiction  of 
the  Commission's  Western  Regional 
Office  in  Los  Angeles  must  file  a  copy 
with  the  Commission's  Southwestern 
Regional  Office  in  Kansas  City).^*^  This 
requirement  is  in  addition  to  the 
requirement  to  file  the  original  of  the 
guarantee  agreement  with  the 
registration  application  submitted  to 


'•'.^s  of  November  30,  1995,  almost  one-haif  ol 
FCMs  (approximately  120  out  of  258)  and  one-lhird 
of  IBIs  (approximateiy  141  out  of  390)  were  dually 
registered  with  the  SEC. 

"The  geographic  coverage  of  jurisdiition  of  the 
Commission's  regional  offices  is  set  forth  in  17  CFR 
140,2  (1995). 


NFA.  The  Commission  is  proposing  to 
amend  Rule  1.10(c)  to  eliminate  the 
requirement  that  a  copy  of  a  guarantee 
agreement  be  filed  with  a  Commission 
regional  office.  An  IB's  status  as  an  IBG 
can  be  readily  discerned  by  Commission 
staff  from  contacting  NFA's  Information 
Center  or  by  accessing  the  registration 
database.  An  IBG  has  no  ongoing 
financial  reporting  requirements,  so  the 
Commission  believes  that  no  purpose  is 
served  by  continuing  to  maintain  copies 
of  guarantee  agreements.  The 
Commission  further  believes  that  this 
amendment  to  Rule  1.10(c)  will  ease 
filing  burdens  on  IB  applicants  and 
record  maintenance  burdens  on  the 
Commission's  staff. 

The  other  proposed  amendment  to  the 
financial  reporting  requirements  would 
eliminate  Rule  l.lO(i).  Rule  l.lO(i) 
provides  an  IBI  or  an  applicant  which 
is  also  a  coimtry  elevator  an  alternative 
to  satisfy  its  financial  reporting 
obligation  by  filing,  in  lieu  of  filing  a 
Form  1-FR-IB.  a  copy  of  a  compilation 
report  of  financial  statements  of 
warehousemen  for  purposes  of  Uniform 
Grain  Storage  Agreements,  prepared  in 
accordance  with  requirements  of  the 
U.S.  Department  of  Agriculture.  This 
provision  was  adopted  when  the 
Commission  first  adopted  rules  to 
govern  IBs  in  1983  *'  and  has  never  been 
utilized.  The  Commission  believes  it  is 
appropriate  to  delete  this  provision  as  a 
means  of  streamlining  and  simplif\ing 
Rule  1.10.  References  to  Rule  l.lO(i)  in 
other  Commission  rules  would  likewise 
be  eliminated.^^ 

II.  Proposed  Amendments  to  Debt- 
Equity  Ratio  Requirements 

A.  Proposed  Rule  Amendments 

Commission  Rule  1.17(d)  sets  forth 
the  debt-equity  ratio  requirement,  which 
requires  that  at  least  30  percent  of  an 
FCM's  or  IBI's  required  debt-equity  total 
must  consist  of  equity  capital.*'  Thus,  if 


-'   48  FR  35248.  35263.  35282  (Aug   1.  1983|. 

•-  .See  proposed  dRlelion."  of  Rules  1 ,10(g)H). 
HS.";:!!:;! :  i)(G!  and  14r,3(b)(4)(iKA)(ri  as  well  as 
proposed  amendments  to  Rules  1  10(g)(5),  1.18  (al 
and  (b).  and  3.33(c)(1). 

•'In  addition  to  certain  subordinated  debt  as 
described  more  fully  below,  equiiy  capital  include* 
the  following: 

(1)  In  the  case  of  a  corporation,  the  sum  of  its  par 
or  stated  value  of  capital  stock,  paid  in  capital  in    - 
excess  of  par.  retained  earnings,  unrealized  profit 
and  loss,  and  other  capital  accounts; 

(2)  In  the  case  of  a  partnership,  the  sum  of  its 
capital  accoun's  of  partners  (mclusive  of  such 
partners'  commodity  int»rest  and  securities 
accounts  subject  to  the  provisions  of  Rule  1  17(e) 
concerning  restrictions  on  witndrawals  of  equity 
capital!,  and  unrealized  profit  and  loss,  and 

(3i  In  the  case  of  a  sole  proprietorship,  the  sum 
of  its  capital  accounts  and  unrealized  profit  and 
loss. 

Coniinu«l 
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an  FCM's  required  debt-equity  total 
amount  is  $1  million,  it  must  maintain 
equity  capital  as  defined  in  the 
Commission's  rules  of  $300,000.  No 
matter  how  much  adjusted  net  capital  is 
actually  maintained  by  an  FCM  or  IBI, 
the  thirty  percent  equity  requirement 
currently  applies  only  to  the  amount  of 
required  debt-equity  total.  Accordingly, 
if  an  FCM  has  a  $1  million  adjusted  net 
capital  requirement  and  actually 
maintains  $5  million  in  adjusted  net 
capital  (i.e.,  it  has  $4  million  in 
"excess"  adjusted  net  capital),  the  entire 
$4  million  amoimt  above  the  minimum 
requirement  could  consist  of  debt 
subject  to  satisfactory  subordination 
agreements  in  accordance  with 
Commission  Rule  1.17(h)." 

When  the  Commission  originally 
proposed  what  is  now  Rule  1.17(d)  in 
1977,  the  debt-equity  ratio  requirement 
was  patterned  upon  the  SEC  rule  and 
would  have  applied  to  a  firm's  debt- 
equity  total."  However,  in  response  to 
comments  that  "it  would  be 
inappropriate  to  penalize  a  firm  that 
maintains  capital  in  the  form  of 
satisfactory  subordination  agreements, 
which  is  in  excess  of  the  minimum 
required  by  regulation,"  the 
Commission  revised  its  proposal.  As 
adopted.  Rule  1.17(d)  provides  that  the 
required  debt-equity  total  to  which  the 
30  percent  equity  capital  reqmrement 
applies  means  a  firm's  debt-equity  total 
less  its  excess  adjusted  net  capital.^^ 

Several  of  the  panelists  at  the  capital 
roundtable  on  September  18, 1995  urged 
the  Commission  to  pursue  greater 
harmonization  between  CFTC  and  SEC 
financial  rules  and  related  reporting 
requirements  and  the  debt-equity  ratio 
requirement  was  one  area  referred  to  in 
this  regard.  The  Commission  also  notes 
that  the  general  international  standard  is 
to  apply  the  debt-equity  ratio 
requirement  to  all  of  a  firm's  capital.^^ 
The  Commission  believes  that  it  is 
important  for  its  rules  to  conform  to 
international  standards  with  respect  to 
the  quality  of  capital. 

Accordingly,  in  Ught  of  these 
developments  and  its  own 


"IM>t.«quity  total"  means  equity  capital  as 
datcrifaed  above  plus  the  outstanding  principal 
amount  of  subordinated  debt  which  does  not 
qualify  as  equity  capital.  The  "required  debt-equity 
total"  means  dabt-equity  total  less  the  amount  by 
wrtiicb  a  film's  adjusted  net  capital  exceeds  the 
minimum  required.  17  CFK  I.l7(d)(l995]. 

W17CFR  1.17(h)  (1995). 

»42  FR  27166,  27177  (N4ay  26,  1977). 

*43  FR  39956,  39965.  39976  (Sept.  B,  1978). 

"This  is  the  recommendation  of  Working  Party 
No.  3  of  the  Technical  Committee  of  the 
Intamational  Organization  of  Securities 
Commissions  (IOSCO).  See  Report  of  the  Technical 
Committee  of  IOSCO,  "Capital  Requirements  for 
Multinational  Securities  Firms,"  XV  Annual 
Confirenca  of  IOSCO.  Santiago,  Chile  1990. 


reconsideration  of  the  issue,  the 
Commission  has  determined  to  propose 
to  amend  Rule  1.17(d)  to  require  that  the 
30  percent  debt-equity  ratio  requirement 
apply  to  an  FCM's  or  TBI's  debt-equity 
total.  The  Commission  notes  that,  as 
referred  to  above,  a  large  proportion  of 
FCMs  and  IBIs  are  also  securities 
brokers  or  dealers  and  thus  already 
subject  to  the  SEC  rule  concerning  the 
debt-equity  ratio.^*  The  Commission 
further  notes  that  Rule  1.17(d)(1) 
provides  that  certain  subordinated  debt 
may  qualify  as  equity  capital  if  specified 
conditions  are  met,  in  addition  to  those 
which  apply  to  subordinated  debt  in 
general.  These  additional  conditions 
are:  (1)  The  lender  must  be  a  partner  or 
stockholder  of  the  FCM  or  IBI;  (2)  the 
initial  term  of  the  debt  must  be  at  least 
three  years,  and  there  must  be  a 
remaining  term  of  not  less  than  twelve 
months; "  (3)  the  governing 
subordination  agreement  does  not 
contain  most  of  the  otherwise 
permissible  provisions  relating  to 
accelerated  maturity;  (4)  the  governing 
subordination  agreement  allows  no 
special  prepayment  of  the  debt  [i.e., 
prepayment  before  one  year  from  the 
date  such  subordination  agreement 
becomes  effective);  and  (5)  the  debt  in 
question  is  maintained  as  equity  capital 
subject  to  the  provisions  on  withdrawal 
of  equity  capital  contained  in 
Commission  Rule  1.17(e).  If  a  firm  is 
organized  as  a  partnership,  however, 
additional  conditions  (3)  and  (4)  need 
not  be  met  for  subordinated  debt  to 
qualify  as  equity  capital,  if  the 
partnership  agreement  provides  that  the 
capital  contributed  pursuant  to  a  satis- 
factory subordination  agreement  as 
defined  in  Commission  Rule  1.17(h) 
shall  in  all  respects  be  partnership 
capital  subject  to  the  provisions 
restricting  the  withdrawal  thereof  set 
forth  in  Commission  Rule  1.17(e). 

B.  Request  for  Comment 

Following  the  capital  roundtable  in 
September,  the  Chicago  Mercantile 
Exchange  (CME),  on  behalf  of  the  IFSG, 
submitted  a  letter  to  the  Commission's 
Division  of  Trading  and  Markets  dated 
October  31. 1995  supporting  the  goal  of 
conforming  the  rules  of  the  Commission 


^  See  n.l9  supra.  The  Commission  notes  that  the 
SEC  definition  of  equity  capital  does  not  include, 
in  the  case  of  a  partnership,  partners'  securities 
accounts.  See  17  CFR  240.15c3-l(d)(1995). 

"  Subordinated  debt  entered  into  today  with  a 
maturity  date  of  )anuary  1,  2000  could,  therefore, 
qualify  as  equity  capital  if  all  other  requirements 
were  met.  On  (anuary  1,  1999.  however,  such 
subordinated  debt  would  no  longer  be  counted  as 
equity  capital  unless  an  extension  of  the  maturity 
date  had  been  agreed  to  by  the  parties,  since  the 
remaining  term  of  the  debt  would  be  less  than  one 
year  at  that  time. 


and  the  SEC  concerning  the  debt-equity 
ratio  requirement.  CME  also  requested 
in  that  letter,  and  in  a  similar  letter  of 
the  same  date  to  the  SEC's  Division  of 
Market  Regulation,  that  the  financial 
rules  of  each  agency  be  amended  such 
that  goodwill  net  of  amortization  could 
be  subtracted  fi'om  the  denominator 
when  a  firm  calculates  its  debt-equity 
ratio.3o  Since  the  SEC  has  not  yet  made 
such  a  change  in  its  rule  and  since  the 
Commission's  intention  in  this  proposal 
is  to  conform  its  rule  to  that  of  the  SEC 
concerning  the  debt-equity  ratio 
requirement,  the  Commission  is  not 
proposing  to  incorporate  the  CME's 
request  in  the  proposed  amendment  to 
Rule  1.17(d).  However,  the 
Commission's  staff  will  discuss  this 
matter  with  staff  of  the  SEC.  The 
Commission  also  specifically  requests 
comment  upon  the  CME's  suggestion, 
which  could  be  accommodated  by 
amending  Rule  1.17(d)(2)  to  define  debt- 
equity  total  as  equity  capital  as  defined 
in  Rule  1.17(d)(1)  less  goodwill  net  of 
amortization  plus  total  subordinated 
debt,  and  whether  the  Commission 
should  adopt  such  a  rule  amendment  in 
conjimction  with  or  irrespective  of 
action  taken  by  the  SEC.  The 
Commission  staff  also  notes,  however, 
that  information  provided  by  CME 
based  upon  studies  of  several  SROs 
indicates  that  the  number  of  firms 
reporting  goodwill  as  an  asset  is  quite 
small. 

m.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
proposed  herein  would  affect  FCMs  and 
IBIs.  The  Commission  has  previously 
determined  that,  based  upon  the 
fiduciary  nature  of  FCM/customer 
relationships,  as  well  as  the  requirement 
that  FCMs  meet  minimum  financial 
requirements,  FCMs  should  be  excluded 
from  the  definition  of  small  entity.^' 

With  respect  to  IBs,  the  Commission 
has  stated  that  it  is  appropriate  to 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  some 
or  all  IBs  should  be  considered  to  be 
smaU  entities  and,  if  so,  to  analyze  the 
economic  impact  on  such  entities  at  that 


'"CME  stated  in  its  letters  that  it  was  making  this 
request  because,  by  deflnition,  goodwill  is  an 
intangible  asset  acquired  in  a  business  combination 
which  represents  the  excess  "going  concern"  value 
over  the  bir  value  of  a  firm's  net  assets,  it  lacks 
separability  from  the  firm  itself,  and  its  value  is 
often  indefinite,  indeterminate  and  subject  to  wide 
fluctuation. 

>■  See  47  FR  18618. 18619  (Apr.  30, 1982.) 
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time.32  The  proposed  amendments  to  List  of  Subjects  (B)  A  Form  1-FR-IB  as  of  a  date  not 

Rules  1.10  and  1.18  relate  to  the  time  17  rpR  p  rti  more  than  17  business  days  prior  to  the 

within  which  financial  reports  must  be  date  on  which  such  report  is  filed  and 

filed  and  monthly  financial  Conimodity  fiitures.  minimum  a  Form  1-FR-IB  certified  by  an 

computations  must  be  prepared,  but  financial  requirements.  independent  public  accountant  in 

would  not  increase  the  number  of  j  7  ^jpfl  Part  3  accordance  with  §  1 .16  as  of  a  date  not 

reports  or  records.  Accordingly,  these  o          j      t                              j  ^°^^  ^^^*"  ^  ^^^  P"""^ '°  ^®  ^^^^  °° 

proposed  amendments  should  impose  Commodity  futures,  reportmg  and  which  such  report  is  filed;  or 

no  additional  requirements  on  an  IBI.  In  recordkeeping  requirements.  ..... 

addition,  the  proposed  amendment  to  1 7  CFR  Part  145  (3)(i)  The  provisions  of  paragraph 

Rule  1.17(d)  for  an  IBI  would  conform  p^^^^  ^j  information,  exceptions.  {a)(2)  of  this  section  do  not  apply  to  any 

the  Commission  s  requirement  to  that  of  '^  person  succeeding  to  and  continuing  the 

the  SEC.  More  than  one-third  of  the  IBIs  1 7  CFR  Part  147  business  of  another  futures  commission 

are  also  subject  to  the  jurisdiction  of  the  Sunshine  Act  exceptions  merchant.  Each  such  person  who  files 

"SEC  and  therefore  the  proposed  consideration  of  the  foregoing  and  f"  application  for  registration  as  a 

amendment  to  Rule  1.17(d)  should  have  n^^ugiit  to  the  au^^^        contaiiied  in  ^^^^^  commission  merchant  and  who 

no  impact  on  the  financial  operations  of     f,     „ ,.,    „    u»„  „  a^      a    „  is  not  so  registered  in  that  capacity  at 

these  IBIs.  Thus,  if  adopted,  these  ?!  v°T  ^^S^SfS  »n^  ^f.'i  ^^  time  of  such  filing  must  file  a  Form 
proposals  would  not  have  a  significant  g,^^*;",  ^^12.  "f  6g  ^^d^2a(5Uhe  V"^  ''  °^  the  fi«t  monthend  following 
economic  impact  on  a  substanUal  Commission  hereb;  proposes  to  amend  ^«  date  on  which  his  registration^ 
numberoflBs.  Therefore,  pursuant  to  rhontc  i^fTti    17  nf  tho  rr.rio    f  approved.  Such  report  must  be  filed 
Section  3(a)  of  the  RFA,  5  U.S.C.  605(b).  peS  RMulations  as  follows  ^^  ^®  NaUonal  Futures  Association, 
the  Chairman  certifies  that  these  ^^  the  Commission  and  the  designated  self- 
proposed  rule  amendments  will  not            PART  1 GENERAL  REGULATIONS  regulatory  organization,  if  any.  not  more 

•  have  a  significant  economic  impact  on  UNDER  THE  COMMODITY  EXCHANGE  than  17  business  days  after  the  date  for 

a  substantial  number  of  small  entities.  f^Qj                                                        .  which  the  report  is  made. 

B.  Paperwork  Reduction  Act  j  xhe  authority  citation  for  part  1  !"!  1  *  u*      v 

^»„»,„.,«<, .«  ^^a\^  tr^Ur.^^^.  (A)  Each  such  person  who  succeeds  to 

The  Paperwork  Reduction  Act  of  conUnues  to  read  as  follows.  ^ ^  continues  the  business  of  an 

1990.  (PRA)  44  U.S.C.  3501  et  seq..  Authority:  7  U.S.C.  la,  2,  2a.  4,  4a,  6, 6a,  introducing  broker  which  was  not 

imposes  certain  requirements  on  federal  ^^-  ^'  ^'^-  ^-  ^^'  ^8-  ^^-  ^''  ^)-  ^^-  ®'-  ^""^  operating  pursuant  to  a  guarantee 

agencies  (including  the  Commission)  in  f f  ^°-  f P-  J-  '^^•!\f- ^-  ^^' ,^^^  ^^^'  "^'  agreement,  or  which  was  operating 

..           ..,    .i~  .           J     ,._  13a— 1,  lo.  loa,  19, 21, 23  and  24.  °^           .  .                    ^           "^            °       , 

connection  witn  tneir  conducting  or  pursuant  to  a  guarantee  agreement  and 

sponsoring  any  collection  of  2.  Section  1.10  is  amended  by  revising  was  also  a  securities  broker  or  dealer  at 

information  as  defined  by  the  PRA.  paragraphs  (a)(2)(i)  (A)  and  (B).  (a)(2)(ii)  the  time  of  succession,  who  files  an 

While  the  amendments  proposed  herein  (A)  and  (B),  (a)(3)(i).  (a)(3)(ii)(A).  "  application  for  registration  as  an 

have  no  burden.  Rules  1.10, 1.12. 1.17.  (b)(l)(i),  (b)(l)(ii)  and  (c).  by  removing  introducing  broker,  and  who  is  not  so 

and  1.18  are  part  of  a  group  of  rules  and  reserving  paragraph  (g)(3).  by  registered  in  that  capacity  at  the  time  of 

with  the  following  burden.  revising  paragraph  (g)(5).  by  removing  .  such  filing,  must  file  with  the  National 

The  burden  associated  with  the  ^'^  reserving  paragraph  (i)  and  by  Futures  Association  either  a  guarantee 

collecUon  required  by  Rules  1.10. 1.12.  f^,y^??!'?,Pf!^^^PJ''  ^'^^^'^^^^  ^^  agreement  u-ith  his  application  for 

1.17  and  1.18  (3038-0024).  including  0){8)(ii)(B)  to  read  as  follows:  registration  or  a  Form  1-FR-IB  as  of  the 

these  proposed  amendments,  is  as  51.10    Financial  reports  of  futuras  first  monthend  following  the  date  on 

follows:  commission  merchants  and  Introducing  "^^""^  ^l!J^''^^^'°"  is  approved  Such 

brokers.  Form  1-FR-IB  must  he  filed  not  more 

Average  Burden  Hours  Per  Re-  °T.   .   .  than  17  business  days  after  the  date  for 

sponse  (FCMs) 7.00  (a)  "   "    *  u-  u  .u            _.      '     j 

Average  Burden  Hours  Per  Re-  (2)  •   *   *  ^^''^^  ^«  '^P^^  '^  '"^^^ 

sponse  (IBs)  5.00  (i)  ••    *  ..... 

Number  of  FCM  Respondents 785.00  (A)  A  Form  1-FR-FCM  certified  by  an  (b)  Filing  of  financial  reports.  (l)(i) 

Number  of  IB  Respondents 542.00  independent  public  accoimtant  in  Except  as  provided  in  paragraphs  (b)(3) 

Frequency  of  Response  5.00  accordance  with  §  1.16  as  of  a  date  not  and  (h)  of  this  section,  each  person 

.  more  than  45  days  prior  to  the  date  on  registered  as  a  futures  commission 

Persons  wishmg  to  comment  on  the  ^^^^^^  ^^^^  ^     ^t  is  filed;  or  merchant  must  file  a  Form  1-FR-FCM 

estimated  paperwork  burden  associated  (g)  A  Form  1-FR-FCM  as  of  a  date  for  each  fiscal  quarter  of  each  fiscal  year 

with  these  proposed  rule  Miendments  ^^j  j^^j.^  ^^^  ^7  business  days  prior  to  unless  the  fiitures  commission  merchant 

should  contact  Jeff  Hill.  Office  of  ^^  ^^^^  ^^  ^^ich  such  report  is  filed  elects,  pursuant  to  paragraph  (e)(2)  of 

Management  and  Budget.  Room  3228.  ^j  ^  p^j^  i-FR-FCM  certified  by  an  this  section,  to  file  a  Form  1-FR-FCM 

NEOB,  Washington.  DC  20503,  (202)  independent  public  accountant  in'  for  each  calendar  quarter  of  each 

395-7340.  Copies  of  the  information  accordance  with  §  1.16  as  of  a  date  not  calendar  year.  Each  Form  1-FR-FCM 

collection  submission  to  OMB  are  ^^^^^  j^an  1  year  prior  to  the  date  on  must  be  filed  no  later  than  1 7  business 

available  fi-om  Joe  F.  Mink,  CFTC  which  such  report  is  filed.  days  after  the  date  for  which  the  report 

Clearance  Officer,  1155  21st  Street.  (jj)  ...  ,5  made:  Provided,  however.  That  any 

NW..  Washington,  DC  20581.  (202)  418-  (A)  A  Form  1-FR-IB  certified  by  an  Form  1-FR-FCM  which  must  be 

5170.  independent  public  accoimtant  in  certified  by  an  independent  public 

accordance  with  §  1.16  as  of  a  date  not  accountant  pursuant  to  paragraph  (b)(2) 
more  than  45  days  prior  to  the  date  on  of  this  section  must  be  filed  no  later 

"See  48  FR  35248. 3527S-78  (Aug.  3, 1983).  which  such  report  is  filed;  or  than  60  days  after  the  close  of  each 
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futures  commission  merchant's  fiscal 
year. 

(ii)  Except  as  provided  in  paragraphs 
(b)(3)  and  (h)  of  this  section,  and  except 
for  an  introducing  broker  operating 
pursuant  to  a  guarantee  agreement 
which  is  not  also  a  securities  broker  or 
dealer,  each  person  registered  as  an 
introducing  broker  must  file  a  Form  1- 
FR-IB  semiannually  as  of  the  middle 
and  the  close  of  each  fiscal  year  unless 
the  introducing  broker  elects  pursuant 
to  paragraph  (e)(2)  of  this  section  to  Hie 
a  Form  1-FR-IB  semiannually  as  of  the 
middle  and  the  close  of  each  calendar 
year.  Each  Form  1-FR-IB  must  be  filed 
no  later  than  17  business  days  after  the 
date  for  which  the  report  is  made: 
Provided,  however,  TTiat  any  Form  1- 
FR-IB  which  must  be  certified  by  an 
independent  public  accountant 
pursuant  to  paragraph  (b)(2)  of  this 
section  must  be  filed  no  later  than  60 
days  after  the  close  of  each  introducing 
broker's  fiscal  year. 
***** 

(c)  IVTiere  to  file  reports.  The  reports 
provided  for  in  this  section  will  be 
considered  filed  when  received  by  the 
regional  office  of  the  Commission 
nearest  the  principal  place  of  business 
of  the  registrant  (except  that  a  registrant 
under  the  jurisdiction  of  the 
Conunission's  Western  Regional  Office 
must  file  such  reports  with  the 
Southwestern  Regional  Office)  and  by 
the  designated  self-regulatory 
organization,  if  any;  and  reports 
required  to  be  filed  by  this  section  by  an 
applicant  for  registration  will  be 
considered  filed  when  received  by  the 
National  Futures  Association  and  by  the 
regional  office  of  the  Commission 
nearest  the  principal  place  of  business 
of  the  apphcant  (except  that  an 
applicant  under  the  jurisdiction  of  the 
Commission's  Western  Regional  Office 
must  file  such  reports  vntix  the 
Southwestern  Regional  Office): 
Provided,  however,  That  information 
required  of  a  registrant  pursuant  to 
paragraph  (b)(4)  of  this  section  need  be 
furnished  only  to  the  self-regulatory 
organization  requesting  such 
information  and  the  Commission,  and 
that  information  required  of  an 
applicant  pursuant  to  paragraph  (b)(4)  of 
this  section  need  be  furnished  only  to 
the  National  Futiues  Association  and 
the  Commission:  And,  provided  further. 
That  any  guarantee  agreement  entered 
into  between  a  futiues  commission 
merchant  and  an  introducing  broker  in 
accordance  with  the  provisions  of  this 
section  need  be  filed  only  with  and  will 
be  considered  filed  when  received  by 
the  National  Futures  Association. 


(g).  *  . 

(3)  [Reserved) 

***** 

(5)  The  independent  accountant's 
opinion  and  a  guarantee  agreement  filed 
pursuant  to  this  section  will  be  deemed 
public  information. 

***** 

(i)  [Reserved] 

())**• 

(8)*   *   * 

(i)  *   *   * 

(B)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  17  business  days  prior  to  the 
date  on  which  the  report  is  filed  and  a 
Form  1-FR-IB  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  the  report  is  filed. 
***** 

(ii)*  *  * 

(B)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  17  business  days  prior  to  the 
date  on  which  the  report  is  filed  and  a 
Form  1-FR-IB  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  the  report  is  filed. 
***** 

3.  Section  1.12  is  amended  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

§1.12    Maintenance  of  minimum  financial 
requirements  by  futures  commission 
merchants  and  introducing  brokers. 

***** 

(b)*  *  * 

(3)  For  securities  brokers  or  dealers, 
the  amount  of  net  capital  specified  in 
Rule  17a-ll(b)  of  the  Securities  and 
Exchange  Commission  (17  CFR 
240.17a-ll(b)),  must  file  written  notice 
to  that  effect  as  set  forth  in  paragraph  (g) 
of  this  section  within  five  (5)  business 
days  of  such  event.  Such  applicant  or 
registrant  must  also  file  a  Form  1-FR- 
FCM  (or,  if  such  applicant  or  registrant 
is  registered  with  the  Securities  and 
Exchange  Commission  as  a  securities 
broker  or  dealer,  it  may  file,  in 
accordance  with  §  1.10(h),  a  copy  of  its 
Financial  and  Operational  Combined 
Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934,  Part  II, 
in  lieu  of  Form  1-FR-FCM)  or  such 
other  financial  statement  designated  by 
the  National  Futures  Association,  in  the 
case  of  an  applicant,  or  by  the 
Commission  or  the  designated  self- 
regulatory  organization,  if  any,  in  the 
case  of  a  registrant,  as  of  the  close  of 
business  for  the  month  during  which 
such  event  takes  place  and  as  of  the 
close  of  business  for  each  month 
thereafter  until  three  (3)  successive 
months  have  elapsed  during  which  the 


applicant's  or  registrant's  adjusted  net 
capital  is  at  all  times  equal  to  or  in  the 
excess  of  the  minimums.  set  forth  in  this 
paragraph  (b)  which  are  applicable  to 
such  applicant  or  registrant.  Each 
financial  statement  required  by  this 
paragraph  (b)  must  be  filed  within  17 
business  days  after  the  end  of  the  month 
for  which  such  report  is  being  made. 
***** 

4.  Section  1.17  is  amended  by  revising 
the  introductory  text  of  paragraph  (d) 
and  by  removing  paragraph  (d)(3)  to 
read  as  follows: 

§  1.17    Minimum  financial  requirements  for 
futures  commission  merchants  and 
introducing  brokers. 

***.** 

(d)  Each  applicant  or  registrant  shall 
have  equity  capital  (inclusive  of 
satisfactory  subordination  agreements 
which  qualify  under  this  paragraph  (d) 
as  equity  capital)  of  not  less  than  30 
percent  of  the  debt-equity  total, 
provided,  an  applicant  or  registrant  may 
be  exempted  from  the  provisions  of  this 
paragraph  (d)  for  a  period  not  to  exceed 
90  days  or  for  such  longer  period  which 
the  Commission  may,  upon  application 
of  the  applicant  or  registrant,  grant  in 
the  public  interest  or  for  the  protection 
of  investors.  For  the  purposes  of  this 
paragraph  (d): 
***** 

5.  Section  1.18  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  1.18    Records  for  and  relating  to  financial 
reporting  and  monthly  computation  by 
futures  commission  merchants  and 
Introducing  brokers. 

(a)  No  person  shall  be  registered  as  a 
futures  commission  merchant  or  as  an 
introducing  broker  under  the  Act 
unless,  commencing  on  the  date  his 
application  for  such  registration  is  filed, 
he  prepares  and  keeps  current  ledgers  or 
other  similar  records  which  show  or 
summarize,  with  appropriate  references 
to  supporting  documents,  each 
transaction  affecting  his  asset,  liability, 
income,  expense  and  capital  accounts, 
and  in  which  (except  as  otherwise 
permitted  in  writing  by  the 
Commission)  all  his  asset,  liability  and 
capital  accoimts  are  classified  into 
either  the  account  classification 
subdivisions  specified  on  Form  1-FR- 
FCM  or  Form  1-FR-IB,  respectively,  or, 
if  such  person  is  registered  with  the 
Securities  and  Exchange  Commission  as 
a  securities  broker  or  dealer  and  he  files 
(in  accordance  with  §  1.10(h))  a  copy  of 
his  Financial  and  Operational 
Combined  Uniform  Single  Report  under 
the  Securities  Exchange  Act  of  1934, 
Part  II  or  Part  ILA,  in  Ueu  of  Form  1-FR- 
FCM  or  Form  1-FR-IB,  the  account 


classification  subdivisions  specified  on 
such  Report,  or  categories  that  are  in 
accord  with  generally  accepted  account 
ing  principles.  Each  person  so  registered 
shall  prepare  and  keep  current  such 
records. 

(b)  Each  applicant  or  registrant  must 
make  and  keep  as  a  record  in 
accordance  with  §  1.31  formal 
computations  of  its  adjusted  net  capital 
and  of  its  minimum  financial 
requirements  pursuant  to  §  1.17  or  the 
requirements  of  the  designated  self- 
regulatory  organization  to  which  it  is 
subject  as  of  the  close  of  business  each 
month.  An  applicant  or  registrant  which 
is  also  registered  as  a  securities  broker 
or  dealer  with  the  Securities  and 
Exchange  Commission  may  meet  the 
computation  requirements  of  this 
paragraph  (b)  by  completing  the 
Statement  of  Financial  and  Operational 
Combined  Uniform  Single  Report  under 
the  Securities  Exchange  Act  of  1934, 
Part  II  or  Part  ILA.  Such  computations 
must  be  completed  and  made  available 
for  inspection  by  any  representative  of 
the  National  Futures  Association,  in  the 
case  of  an  apphcant,  or  of  the 
Commission  or  designated  self- 
regulatory  organization,  if  any,  in  the 
case  of  a  registrant,  within  10  business 
days  after  the  date  for  which  the 
computations  are  made,  commencing 
the  first  monthend  after  the  date  the 
application  for  registration  is  filed. 
***** 

6.  Section  1.52  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 .52    Self-regulatory  organization 
adoption  and  surveillance  of  minimum 
financial  requirements. 

(a)  Each  self-regulatory  organization 
must  adopt,  and  submit  for  Commission 
approval,  rules  prescribing  minimum 
financial  and  related  reporting 
requirements  for  all  its  members  who 
are  registered  futures  commission 
merchants.  Each  self-regulatory 
organization  other  than  a  contract 
market  must  adopt,  and  submit  for 
Commission  approval,  rules  prescribing 
minimum  financial  and  related 
reporting  requirements  for  all  its 
members  who  are  registered  introducing 
brokers.  Each  contract  market  which 
elects  to  have  a  category  of  membership 
for  introducing  brokers  must  adopt,  and 
submit  for  Commission  approval,  rules 
prescribing  minimum  financial  and 
related  reporting  requirements  for  all  its 
members  who  are  registered  introducing 
brokers.  Each  self-regulatory 
organization  shall  submit  for 
Commission  approval  any  modification 
or  other  amendments  to  such  rules. 
Such  requirements  must  be  the  same  as, 
or  more  stringent  than,  those  contained 


in  §§  110  and  1.17  of  this  part  and  the 
definition  of  adjusted  net  capital  must 
be  the  same  as  that  prescribed  in 
§  1.17(c)  of  this  part:  Provided,  however, 
A  designated  self-regulator\' 
organization  may  permit  its  member 
registrants  which  are  registered  with  the 
Securities  and  Exchange  Commission  as 
securities  brokers  or  dealers  to  file  (in 
accordance  with  §  1.10(h)  of  this  part)  a 
copy  of  their  Financial  and  Operational 
Combined  Uniform  Single  Report  under 
the  Securities  Exchange  Act  of  1934, 
Part  II  or  Part  IIA,  in  lieu  of  Form  1-FR: 
And.  provided  further,  A  designated 
self-regulatory  organization  may  permit 
its  member  introducing  brokers  to  file  a 
Form  1-FR-IB  in  lieu  of  a  Form  1-FR- 
FCM. 


PART  3— REGISTRATION 

7.  The  authority  citation  for  Part  3  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2.  4.  4a,  6,  6a.  6b. 
6c,  6d.  6e.  6f.  6g.  6h.  6i,  6lc.  6m.  6o,  6p.  8. 
9.  9a,  12,  12a,  13b,  13c,  16a.  18,  19,  21,  23; 
5  U.S.C.  552,552b. 

Subpart  A— Registration 

8.  Section  3.33  is  amended  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

§  3.33    Withdrawal  from  registration. 

***** 

(c)(1)  Where  a  futures  commission 
merchant  or  an  introducing  broker 
which  is  not  operating  pursuant  to  a 
guarantee  agreement  is  requesting 
withdrawal  from  registration  in  that 
capacity  and  the  basis  for  withdrawal 
under  paragraph  (a)(1)  of  this  section  is 
that  it  has  ceased  engaging  in  activities 
requiring  registration,  the  request  for 
withdrawal  must  be  accompanied  by  a 
Form  1-FR-FCM  or  a  Form  1-FR-IB. 
respectively,  which  contains  the 
information  specified  in  §  1.10(d)(1)  of 
this  chapter  as  of  a  date  not  more  than 
30  days  prior  to  the  date  of  the 
withdrawal  request:  Provided,  however. 
That  if  such  registrant  is  also  registered 
with  the  Securities  and  Exchange 
Commission  as  a  securities  broker  or 
dealer,  it  may  file  a  copy  of  its  Financial 
and  Operational  Combined  Uniform 
Single  Report  under  the  Securities 
Exchange  Act  of  1934.  Part  II  or  Part  IIA 
(in  accordance  with  §  1.10(h)  of  this 
chapter),  in  lieu  of  Form  1-FR-FCM  or 
Form  1-FR-IB.  Any  financial  report 
submitted  pursuant  to  this  paragraph 
(c)(1)  must  contain  the  information 
specified  in  §  1.10(d)(1)  oithis  chapter 
as  of  a  date  not  more  than  30  days  prior 
to  the  date  of  the  withdrawal  request. 


PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

9.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Authority:  Pub.  L  89-554,  80  Slat  383, 
Pub.  L,  90-23.  81  Stat.  54.  Pub  L  ^3-502. 
88  Stat.  1561-1564  (5  U  S.C  552);  Sec 
101(a).  Pub.  L.  93-t63,  88  Stat   1389  (5 
U.S.C  4a(j));  Pub.  L.  99-570,  unless 
otherwise  noted. 

§145.5    [Anwnded] 

10  Section  145.5  is  amended  by 
removing  and  reserving  paragraph 
(d)(l)(i)(G). 

PART  147— OPEN  COMMISSION 
MEETINGS 

11.  The  authority  citation  for  Part  147 
continues  to  read  as  follows: 

Authority:  Sec  3(a),  Pub  L  94-109.  90 
Stat.  1241  (5  U.S.C.  552b).  Sec.  101(a)(ll). 
Pub.  I.  93-J63.  88  Stat.  1391  (7  U.S.C. 
4a(j)(Supp.  V  1975)).  unless  otherwise  noted. 

§147.3    [Amended] 

12.  Section  147.3  is  amended  by 
removing  and  reser\ing  paragraph 
(b){4)(i)(A)(7). 

Issued  in  Washington.  DC  on  Februar\'  20. 
1996  by  the  Commission 
)ean  A.  Webb. 

Secrftan-  of  the  Commission^ 
|FR  Doc;.  96—1236  Filed  2-23-96.  8  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 
[Docket  No.  96N-00021 

"Draft  Document  Concerning  the 
Regulation  of  Placental/Umbilical  Cord 
Blood  Stem  Cell  Products  Intended  for 
Transplantation  or  Further 
Manufacture  Into  Injectable  Products;" 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Availability  of  draft  document. 


SUMMARY:  The  Food  and  Drug 
Administration  (FD.\)  is  announcing  the 
availability  of  a  draft  document  entitled 
"Draft  Document  Conceminp  the 
Regulation  of  Placental 'Umbilical  Cord 
Blood  Stem  Cell  Products  Intendt'd  for 
Transplantation  or  Further  Manufacture 
into  Injectable  Products  (December 
1995)."  This  draft  documt^nt  :s  intended 
to  identify  an  approach  that  FDA 
believes  is  appropriate  for  the  regulation 
of  placental/umbilical  cord  blood  stem 
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cell  products  for  transplantation  and  to 
provide  an  opportunity  for  interested 
persons  to  submit  written  comnients  on 
the  draft  dociunent.  This  document  is  in 
response  to  numerous  inquiries 
regarding  the  agency's  regulatory 
approach  to  cord  blood  stem  cell 

,  products.  The  draft  docimient  was 
distributed  at  the  public  workshop  held 
on  December  13;  1995,  as  annoimced  in 
the  Federal  Register  of  November  24, 
1995  (60  FR  58088).  FDA  has  sinCe 
made  editorial  changes  to  the  draft 
document  but  the  content  and  technical 
information  remains  unchanged. 
DATES:  Written  conunents  by  April  26, 
1996. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  document 
entitled  "Draft  Document  Concerning 
the  Regulation  of  Placental/Umbilical 
Cord  Blood  Stem  Cell  Products  for 
Transplantation  or  Further  Manufacture 
into  Injectable  Products"  to  the  Division 
of  Congressional  and  Pubhc  Affairs 
(HFM— 44),  Office  of  Conunimication, 
Training  and  Manufacturers  Assistance, 

'  Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
suite  200N,  RocMUe,  MD  20852-1448. 
or  call  FDA's  automated  information 
system  at  1-800-635-4709.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  In  processing  your  requests. 
Persons  with  access  to  the  INTERNET 
may  request  the  document  be  sent  by 
return  E-mail  by  sending  a  message  to 
"CORDSTEM@Al .  .CBER.FDA.GOV". 
The  draft  document  may  also  be 
obtained  through  INTERNET  via  File 
Transfer  Protocol  (FTP).  Requesters 
should  connect  to  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  FTP 
using  the  FTP.  The  Center  for  Biologies 
Evaluation  ahd  Research  (CBER) 
documents  are  maintained  in  a 
subdirectory  called  CBER  on  the  server, 
"CDVS2.CDER.FDA.GOV" 
(150.148.24.202).  The  "READ.ME"  file 
in  that  subdirectory  describes  the 
available  dociunents,  which  may  be 
available  as  an  ASCII  text  file  ('.TXT), 
or  WordPerfect  5.1  docxmient  (".wSlj. 
or  both.  A  sample  dialogue  for  obtaining 
the  READ.ME  file  with  a  test  based  FTP 
program  would  be: 
FTP  CDVS2,CBER.FDA.GOV 
LOGIN  ANONYMOUS 
<ANY  PASSWORD>  <"YOUR  EMAIL 
ADDRESS"> 
BINARY 
CD  CBER 
GET  READ.ME 
EXIT 

The  draft  document  may  also  be 
obtained  by  calling  the  CBER  FAX 
information  system  (FAX-On-Demand) 


at  1-800-835-4709  from  a  touch  tone 
telephone.  Submit  written  comments  on 
the  draft  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857.  Two  copies  of  all  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  document  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHERINFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-630),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448, 
301-594-3074. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Traditional  bone  marrow 
transplantation,  involving  the  extraction 
of  bone  marrow  by  aspiration  from  bone 
cavities  and  processing  by  density 
gradient  centrifugation,  is  increasingly 
being  supplanted  by  novel  sources  of 
stem  cells  and  biotechnologic 
procedures  to  purify  and  expand 
hematopoietic  stem  cells.  Human  cord 
blood,  which  is  enriched  with 
pluripotent  hematopoietic  stem  cells, 
has  recently  emerged  as  an  alternative 
source  of  hematopoietic  stem  cells  for 
patients  who  are  unable  to  obtain  stem 
cells  from  allogeneic  donors.  Although 
availability  of  cord  blood  stem  cells  may 
reduce  some  constraints  on  bone 
marrow  transplantation,  the  ultimate 
safety  and  efficacy  of  cord  blood  stem 
cell  transplantation  has  yet  to  be 
determined. 

Recently,  the  agency  has  received 
numerous  inquiries  regarding  the 
regulatory  approach  to  cord  blood  stem 
cell  products.  Cord  blood  stem  cells  for 
transplantation  in  autologous  or 
allogeneic  recipients  is  an  emerging  area 
with  complex  medical  issues,  including 
issues  raised  by  the  banking  of  such 
cells  for  possible  future  transplantation. 
Unlike  bone  marrow  donors  who  are  at 
least  several  years  old  with  a  medical 
history,  cord  blood  is  obtained  from  a 
newborn  donor  without  an  established 
medical  history.  Existing  FDA  statutory 
authorities  apply  to  these  new  products 
and  allow  FDA  to  see  that  areas  such  as 
quality  control,  quality  assurance, 
safety,  purity,  potency,  and  efficacy  are 
appropriately  addressed  prior  to 
marketing. 


FDA  is  annoimcing  the  availability  of 
a  draft  document  that  includes 
disciassions  of  the  following:  (1)  The 
applicable  legal  authorities  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
and  the  Public  Health  Service  Act;  (2) 
FDA's  approach  to  the  regulation  of 
human  cord  blood  stem  cells  intended 
for  transplantation;  (3)  FDA's  approach 
to  the  regulation  of  cord  blood  stem 
cells  as  source  material  for  further 
manufactvue;  (4)  FDA's  approach  to  the 
regulation  of  ancillary  products  used  for 
production  of  cord  blood  stem  cells;  and 
(5)  a  request  for  public  comments  on  the 
regulatory  approach. 

n.  Comments 

FDA  is  providing  for  comment  the 
draft  document  prepared  by  the  Office 
of  Blood  Research  and  Review  and  the 
Office  of  Therapeutics  Research  and 
Review  in  CBER.  FDA  does  nof  intend 
the  draft  document  to  be  all-inclusive. 
This  draft  document  does  not  bind  FDA 
and  does  not  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
person. 

FDA  recognizes  that  cord  blood  stem 
cell  products  used  for  hematologic 
transplantation  constitute  a  new  and 
emerging  scientific  area.  FDA  will 
review  and  consider  written  comments 
on  the  regulatory  approach  set  forth  in 
the  draft  dociunent.  FDA  specifically 
invites  public  comment  on  the  approach 
for  regulation  of  cord  blood  stem  cells 
as  source  material  for  further 
manufacture  and  for  regulation  of 
ancillary  products  used  in  the 
production  of  cord  blood  stem  cells,  as 
discussed  in  the  draft  document. 

Interested  persons  may,  on  or  before 
April  26, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
comments  on  the  draft  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  A  copy  of  the  draft  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FDA  will  consider  any  written 
comments  received  in  determining 
whether  amendments  to,  or  revisions  of, 
the  document  are  warranted. 

Dated:  February  13. 1996. 

William  K.  Hubbard. 

Associate  CommissioYier  for  Policy 
Coordination. 

[FR  Doc.  96-4065  Filed  2-23-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  203, 256,  and  260 

Announcement  of  Public  Meeting  on 
Public  Law  104-68,  Outer  Continental 
Shelf  (DCS)  Deep  Water  Royalty  Relief 
Act,  and  Its  Effect  on  CCS  Natural  Gas 
and  Oil  Resource  Management 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Outer  Continental  Shelf 
Deep  Water  Royalty  Relief  Act  (Act) 
authorized  the  Secretary  of  the  Interior 
to  modify  the  terms  of  certain  existing 
leases  and  to  establish  new  terms  for 
leases  in  water  depths  of  200  meters  or 
greater  in  the  Gulf  of  Mexico  west  of  87 
degrees  30  minutes  West  longitude.  The 
Minerals  Management  Service  (MMS) 
will  hold  a  public  meeting  at  the  Westin 
Canal  Place,  Vieux  Carre  Theatre,  100 
Rue  Iberville,  New  Orleans,  Louisiana 
70130,  on  March  12-13, 1996  to  receive 
written  and  oral  comments  on  this 
topic. 

Both  individual  and  joint  MMS- 
industry  panel  discussions  will  be  used 
to  cover  the  full  range  of  options.  The 
first  day  will  concentrate  on  tracts 
offered  for  lease  after  November  28, 
1995.  The  second  day  will  be  reserved 
for  detailed  discussion  of  options  for 
royalty  volume  suspensions  on  existing 
leases.  Topics  will  include  options  for: 
(1)  Application  and  eligibility 
requirements;  (2)  review  and  approval 
process;  (3)  economic  viability;  and  (4) 
definition  of  "new  production."  These 
topics  are  also  the  subject  of  an  Advance 
Notice  of  Proposed  Rulemaking,  which 
will  be  pubUshed  in  the  Federal 
Register  February  23. 1996  and  which 
will  be  accessible  on  the  MMS 
homepage  on  the  World  Wide  Web. 

All  interested  parties  are  invited  to 
attend  both  sessions,  but  it  would  be 
especially  valuable  for  those  who  may 
prepare  the  bids  for  upcoming  Gulf  of 
Mexico  lease  sales  or  who  may  want  to 
apply  for  relief  on  existing  leases  to 
attend.  Those  wishing  to  attend  any  part 
of  the  2-day  session  may  register  in 
advance  and  should  indicate  which 
day(s)  they  plan  to  be  present.  (Seating 
is  limited  to  295.)  Reservations  should 
be  made  no  later  than  March  6, 1996,  to 
Mary  Carter,  Gulf  of  Mexico  Regional 
Office,  Minerals  Management  Service, 
Elmwood  Towers  Building,  1201 
Elmwood  Park  Boulevard.  Jefferson. 
Louisiana  70123— (504)  736-2675.  or 
facsimile  (504)  736-2647. 


DATES:  Tuesday,  March  12  and 
Wednesday.  March  13. 1996.  9  a.m.  to 
4:30  p.m. 

ADDRESSES:  The  Westin  Canal  Place. 
Vieux  Carre  Theatre.  100  Rue  Iberville. 
New  Orleans.  Louisiana  70130 — (504) 
566-7006  or  1-800-228-3000.  Contact 
person:  Mary  Carter,  (504)  736-2675. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walter  Cruickshank.  Chief.  Offshore 
Minerals  Analysis  Division,  Minerals 
Management  Service,  at  either  Mail  Stop 
4013, 1849  C  Street,  NW..  Washington, 
DC  20240  or  telephone:  (202)  208-3822. 
You  may  access  the  text  of  the  Advance 
Notice  of  Proposed  Rulemaking  from  the 
MMS  homepage  on  the  World  Wide 
Web  at  http://wvkrw.mms.gov/ 
whatsnew.html. 

Dated:  February-  20,  1996. 
Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 

Management. 

(FR  Doc.  96-4215  Filed  2-23-96;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CG001 -96-008] 

RIN2115-AE46 

Special  Local  Regulation:  Winter 
Hart}or  Lobster  Boat  Race,  Winter 
Hart>or,  ME 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  permanent  special  local 
regulation  for  the  Winter  Harbor  Lobster 
Boat  Race.  The  event  is  held  annually 
on  the  second  Saturday  in  August,  in 
the  waters  of  Winter  Harbor.  Winter 
Harbor.  ME.  This  regulation  is  needed  to 
protect  the  boating  public  from  the 
hazards  associated  with  high  speed 
powerboat  racing  in  confined  waters. 
DATES:  Comments  must  be  received  on 
or  before  April  26,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (b).  First  Coast 
Guard  District,  Captain  John  Foster 
WiUiams  Federal  Building.  408  Atlantic 
Ave..  Boston.  MA  02110-3350.  or  may 
be  hand  delivered  to  Room  428  at  the 
same  address,  between  8  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (jg)  B.M.  Algeo.  Chief, 
Boating  Affairs  Branch,  First  Coast 
Guard  District.  (617)  223-8311. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifv  this  notice 
(CGDOl-96-008),  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  SVz"  x  11"  unbound 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  requesting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
Commander  [b).  First  Coast  Guard 
District  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register 

Discussion  of  Proposed  Amendments 

The  Winter  Harbor  Lobster  Boat  Race 
is  a  local,  traditional  event  that  has  been 
held  for  more  than  thirty  years  in 
Winter  Harbor.  ME  In  the  past,  the 
Coast  Guard  has  promulgated  individual 
regulations  for  each  \ ear's  running  oT 
the  race.  Given  the  recurring  nature  of 
the  event,  the  Coast  Guard  Hesircs  to 
establish  a  permanent  regulation  for  this 
event.  The  proposed  regulation  would 
establish  a  regulated  area  on  Winter 
Harbor  and  would  provide  specific 
guidance  to  control  vessel  movement 
during  the  race. 

This  event  includes  up  to  50  power- 
driven  lobster  boats  and  draggers 
competing  in  heats  on  a  marked  course 
at  speeds  approaching  25  m.p  h.  The 
event  typically  attracts  approximately 
75  spectator  craft  The  Coast  Guard  will 
assign  a  patrol  to  the  event,  and  the  race 
course  will  be  marked.  However,  due  to 
the  speed,  large  wakes,  anri  proximity  of 
the  paiticipating  vessels,  it  is  necessary 
to  establish  a  special  local  regulation  to 
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control  spectator  and  commercial  vessel 
movement  within  this  confined  area. 
Spectator  craft  are  authorized  to  watch 
the  race  from  any  area  as  long  as  they 
remain  outside  the  designated  regulated 
area. 

The  proposed  section  will  be  effective 
annually  on  the  second  Saturday  in 
August,  between  8  a.m.  and  2  p.m.  or  as 
published  in  a  Coast  Guard  Notice  to 
Mariners.  A  rain  date  is  established  for 
the  following  Sunday  during  the  same 
time  period.  In  emergency  situations, 
provisions  may  be  made  to  establish 
safe  escort  by  a  Coast  Guard  or 
designated  Coast  Guard  vessel  for 
vessels  requiring  transit  through  the 
regulated  area.  *        | 

Regulatory  Evaluation 

This  proposal  is  not  a  significemt 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  PR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  uimecessary.  This  conclusion  is 
based  on  the  limited  duration  of  the 
race,  the  extensive  advisories  that  will 
be  made  to  the  affected  maritime 
community,  and  the  minimal 
restrictions  which  the  regulation  places 
on  vessel  traffic. 

Small  Entities  ' 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  COMDTINST  16475. IB, 
(as  revised  by  59  FR  38654,  July  29, 
1994)  this  proposal  is  a  regulation 
issued  in  conjunction  with  an  annually 
issued  regatta  or  marine  parade  permit 
and  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.114,  is  added  to  read  as 
follows: 

§  100.1 14    Winter  Hart>or  Lobster  Boat 
Race,  Winter  Harbor,  ME. 

(a)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  Winter  Harbor, 
ME,  within  the  following  points  (NAD 
83): 

Latitude  Longitude 

44°23'07"  N.  068''04'52"  W. 

44°22'12"  N.  068°04'52"  W. 

44°22'12"  N.  068°05'08"  W. 

44°23'07"  N.  OeSOQS'OS"  W. 

(b)  Special  Local  Regulations.  (1)  The 
Coast  Guard  patrol  commander  may 
delay,  modify,  or  cancel  the  race  as 
conditions  or  circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  encountering  emergencies 
which  require  transit  through  the 
regulated  area  should  contact  the  Coast 
Guard  patrol  commander  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard  designated  escort. 


(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  on-scene  patrol 
commander.  On-scene  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  U.S.  Coast  Guard. 
Upon  hearing  five  or  more  short  blasts 
from  a  U.S.  Coast  GuEU-d  vessel,  the 
operator  of  a  vessel  shall  proceed  as 
directed.  Members  of  the  Coast  Guard 
Auxiliary  may  also  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(c)  Effective  period.  This  section  is  in 
effect  from  8  a.m.  to  2  p.m.  annually  on 
the  second  Saturday  in  August,  unless 
otherwise  specified  in  a  Coast  Guard 
Notice  to  Mariners.  In  case  of  inclement 
weather,  this  section  will  be  in  effect  the 
following  Sunday  at  the  same  time, 
unless  otherwise  specified  in  a  Coast 
Guard  Notice  to  Mariners. 

Dated:  February  13,  1996. 
JX.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  96-4276  Filed  2-23-96;  8:45  am] 
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46  CFR  Part  108, 110,  111,  112, 113, 
and  161 

[CGD  94-108] 

RiN2115-AF24 

Electrical  Engineering  Requirements 
for  Merchant  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting;  extension  of 

comment  period. 

SUIMMARY:  As  a  result  of  requests  from  a 
national  trade  association,  the  Coast 
Guard  will  hold  a  public  meeting  and 
extend  the  comment  period  for  a 
proposed  rule  published  on  February  2, 
1996,  an  additional  15  days  beyond  the 
original  45  day  comment  period  on  its 
proposed  electrical  engineering 
regulations  for  merchant  vessels. 
DATES:  The  meeting  will  be  held  March 
25, 1996,  and  will  begin  at  9  a.m. 
Comments  must  be  received  on  or 
before  April  2, 1996. 
ADDRESSES:  The  meeting  will  be  held  in 
room  2230.  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Written  comments  may  be 
mailed  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  94-108),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  or  may  be 
delivered  to  room  3406  at  the  above 
address  between  8  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Conmients  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  iNFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  Project  Manager, 
Design  and  Engineering  Standards 
Division  (G-MMS),  (202)  267-2206. 

BACKGROUND  INFORMATION: 

Proposed  Electrical  Engineering 
Regulations 

As  a  part  of  the  President's  Regulatory 
Reinvention  Initiative,  the  Coast  Guard 
issued  a  notice  of  proposed  rulemaking 
published  on  February  2,  1996  (61  FR 
4132)  to  amend  its  current  electrical 
engineering  regulations  to  reduce  the 
regulatory  burden  on  the  marine 
industry,  purge  obsolete  and  out-of-date 
regulations,  and  ehminate  requirements 
that  create  an  unwarranted  differential 
between  domestic  and  international 
standards.  The  proposed  rulemaking 
would  harmonize,  where  possible,  the 
electrical  engineering  regulations  with 
the  recent  amendments  to  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974,  as  amended. 
Additionally,  the  proposed  rulemaking 
would  dramatically  revise  certain 
prescriptive  electrical  equipment 
design,  specification,  and  approval 
requirements  and  replace  them  with 
performance-based  requirements  that 
incorporate  international  standards. 

Public  Meeting 

A  national  trade  association  requested 
a  public  meeting  to  afford  vessel  and 
equipment  designers,  builders,  and 
owners  the  opportunity  to  present 
comments  in  person  and  to  let  the 
project  managers  interact  with  the 
affected  industry  segments.  The  national 
trade  association  also  indicated  that 


many  of  its  vessel  owrners  will  be 
affected  by  these  proposed  electrical 
engineering  regulations  and  have  not 
had  adequate  time  to  fully  evaluate  their 
impact. 

The  Coast  Guard  will  hold  a  public 
meeting  on  March  25.  1996.  The  public 
is  invited  to  comment  on  the 
technological  and  economic  feasibility 
of  the  proposed  electrical  engineering 
regulations. 

Attendance  is  open  to  the  public. 
With  advance  notice,  and  as  time 
permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  prior  to,  during,  or 
after  the  meeting. 

Extension  of  Conunent  Period 

To  accommodate  the  request  for  a 
public  meeting,  the  Coast  Guard  is 
extending  the  comment  period  and 
holding  a  public  meeting.  Persons 
unable  to  attend  the  public  meeting  are 
encouraged  to  submit  written 
comments.  The  comment  period  is 
extended  until  April  2.  1996. 

Dated;  February  20.  1996. 
Joseph  J.  Angelo, 

Director  for  Standards.  Office  of  .Marine 
Safety.  Security  and  Environmental 
Protection. 

|FR  Doc.  96-1275  Filed  2-23-96;  8:45  ami 
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FEDERAL  COIMMUNICATIONS 
COMMISSION 

47  CFR  PART  73 

[MM  Docket  No.  91-151;  RM-7557] 

Television  Broadcasting  Services; 
Victoria  and  New  Braunfeis,  TX 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  denies  a 
proposal  by  KVCT(TV),  Inc.,  former 
licensee  of  television  Station  KVCT, 
Channel  19,  Victoria.  Texas,  proposing 
the  reallotment  of  Charmel  19  to  New 
Braunfeis,  Texas,  and  modification  of 
the  Station  KVCT  license  to  specify  New 
Braunfeis  as  the  community  of  license. 
See  56  FR  269681.  June  12,1991.  With 
this  action,  the  proceeding  is 
terminated. 

DATES:  The  proposed  rule  is  withdrawn 
February  26,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)418^2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  91-151. 
adopted  January  25.  1996.  and  released 
February  16,  1996.  The  full  text  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW.,  Washington.  DC  The 
complete  text  of  this  decision  mav  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Ser\'ice,  Inc..  (202)  857- 
3800.  1919  M  Street,  .NW.,  Room  246.  or 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission 
)ohn  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Pules 
Dnision.  .Mass  Mrdin  Bureau 
IFR  Doc    96-3945  Filed  2-23-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
pioposed  rules  ttiat  are  applicat>le  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
niings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review; 
Notice  of  Application 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-firee  number. 
SUPPLEMENTARY  INFORMATKM:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  simimarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce.  Room  1800H, 


Washington,  D.C.  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  96- 
00001."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

y4pp//canf;  Trustech,  Inc.,  611  West 
6th  Street,  AT&T  Center  #2151.  Los 
Angeles,  California  90017-3101. 

Contact:  Don  K.  Pyon,  Chief  Executive 
Officer. 

Telephone:  (213)  896-0099. 

Application  No.:  96-00001. 

Date  Deemed  Submitted:  February  15, 
1996. 

Members  (in  addition  to  applicant): 
Don  K.  Pyon,  Chief  Executive  Officer 
and  Ik  Hwan  Son,  President. 

Trustech,  Inc.  seeks  a  Certificate  to 
cover  the  following  specific  Export 
Trade,  Export  Markets,  and  Export 
Trade  Activities  and  Methods  of 
Operations. 

Export  Trade 

2.  Products 

(A)  U.S.  MADE  WEAPON  SYSTEMS 
AND  THEIR  SPARE  PARTS  (including 
but  not  limited  to:  All  Types  of  Small 
Arms  and  Equipment  for  Army  Special 
Operations  Forces  (ARSOF),  Thermal 
Imaging  Airborne  Laser  Designation 
(TIALD)  System,  Special  Operations 
Communication  Assemblages  (SOCA), 
Tactical  Missile  and  Precision  Strike 
Munitions,  Brilliant  Anti-Armor 
Submission  (BAT),  Improved  TOW 
Weapon  System  (TOW-2B),  Multiple 
Launch  Rocket  System  (MLRS)-M270, 
Improved  Fire  Control  System  (IFCS), 
Sense  and  Destroy  Armor  (SADARM), 
Hell  fire  II  Missile',  and  HYDRA  70  ' 
Rocket  System  for  Cobra  Helicopters); 

(B)  MILITARY  AIRCRAFT 
COMPONENTS  AND  SPARE  PARTS; 

(C)  MILITARY  COMMUNICATION 
SYSTEMS  INCLUDING  FIELD 
TRANSMITTERS  AND  RADARS 
(including  but  not  limited  to:  Battlefield 
Surveillance  Systems,  Upgraded  E-3 
.AW ACS  Sentry  with  situation  display 
consoles  (SDC),  a  better  Radar  Jamming 
System,  Upgraded  Joint  Tactical 
Information  Distribution  System 
(JTIDS),  Tactical  Digital  Information 
Link  (TADIL).  AN/TPQ-36(37)  Mortar 
Locating  Radar.  Hunter  Short-Range 


Unmanned  Aerial  Vehicle  (UAV), 
NAVSTAR  Global  Positioning  Systems 
(GPS),  Artillery  Target  Survey  Systems. 
Moving  Target  Firing  Systems,  Fire 
Range  Distance  Surveyor  Systems. 
Battlefield  Communications  (Tactical 
Transmitters),  Digital  Transmission 
Assemblages  (AN/TRC  Series). 
Advanced  Field  Artillery  Tactical  Data 
System  (AFATDS).  Army  Data 
Distribution  System  (ADDS).  Satellite 
Tactical  Communications  (SATCOM), 
Single  Channel  Ground  and  Airborne 
Radio  Systems  (SINCGARS),  and  Army 
Tactical  Command  and  Control  System 
(ATCCS)); 

(D)  NIGHT  VISIONS  FOR  COMBAT 
PERSONNELS  AND  THERMO 
WEAPON  SIGHT  (including  but  not 
limited  to:  Second  Generation  Forward- 
Looking  Inft-ared  Radar  (FUR).  Night 
Visions  for  Aviators.  Mini  Eyesafe  Laser 
Infrared  Observation  Set.  Thermo 
Weapon  Sight,  and  Night  Vision  Goggle 
and  Infra  Red  Aiming  Light); 

(E)  MILITARY  TRAINING  AND 
SIMULATION  SYSTEMS  (including  but 
not  limited  to:  Tank/APC  Driving 
Training  System,  War  Game  Simulation- 
Short  Range,  Tracking  Training  Set, 
Artillery  L/O  Set,  Electronic  Warfare 
Training  Systems,  and  TOW  Firing 
Training  Systems); 

(F)  C4I  SYSTEMS  AND  ITS 
COMPONENTS;  and 

(G)  ALL  KINDS  OF  DEPARTMENT 
OF  DEFENSE  SURPLUS  ITEMS-SALES 
BY  THE  U.S.  DEPARTMENT  OF 
DEFENSE'S  DEFENSE  REUTILIZATION 
MARKETING  SERVICE  (including  but 
not  limited  to:  metal  scrap,  waste  paper- 
recyclable,  used  and  unused  aircraft 
parts  and  components). 

2.  Services 
All  services. 

3.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products 
and  Services) 

All  trade-facilitating  services  in 
connection  with  the  export  of  Products, 
including  but  not  limited  to  consulting, 
financing,  insurance,  advertising, 
foreign  exhibiting  and  demonstration, 
trade  documentation,  countertrade  and 
offsetting  services,  packing  and  crating, 
assembly,  customs  brokerage,  market 
research  and  coordination. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 


(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

Trustech,  Inc.  may: 

1.  Coordinate  the  participation  of 
various  domestic  Suppliers  in  foreign 
trade  exhibitions  through  the  sharing  of 
trade  information  that  is  generally 
available  to  the  public. 

2.  Provide  Export  Trade  Facilitation 
Services  to  domestic  Suppliers. 

3.  Enter  into  exclusive  agreements 
with  domestic  Suppliers  to  arrange  for 
the  export  of  Products  to  foreign 
customers  in  response  to  foreign 
invitations  to  bid.  "Exclusive"  means 
that  Trustech,  Inc.  may  agree  not  to 
represent  any  competitors  of  the 
Supplier  without  the  Supplier's 
audiorization,  and  the  Supplier  may 
agree  not  to  otherwise  sell,  directly  or 
indirectly,  into  Export  Markets  in  which 
Trustech,  Inc.  serves  the  Supplier. 

4.  Enter  into  exclusive  agreements 
with  foreign  customers  to  select 
domestic  Suppliers  of  Products  in  order 
to  match  foreign  buyer  specifications. 
"Exclusive"  means  that  Trustech,  Inc. 
may  agree  to  sell  Products  only  to  that 
foreign  customer,  and  that  foreign 
custodier  may  agree  not  to  buy  those 
Products  ft-om  anyone  other  than 
Trustech,  Inc. 

5.  Establish  export  prices  for  domestic 
Suppliers  seeking  to  respond  to  a 
foreign  bid  opportunity. 

6.  Contract  with  other  Export 
Intermediaries  and  consultants  for  the 
arrangement  of  the  export  of  the 
Products  of  domestic  Suppliers  to  the 
Export  Markets. 

7.  Meet  and  negotiate  with  domestic 
Suppliers  concerning  the  terms  of  their 
participation  in  each  bid,  invitation  or 
request  to  bid,  or  other  sales 
opportunity  in  the  Export  Markets. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 


Dated:  February  20, 1996. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  96-4284  Filed  2-23-96;  8:45  am] 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  West  Palm  Beach, 
Oklahoma  City,  and  San  Diego 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellations. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcements  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBIX) 
Program  to  operate  the  West  Palm 
Beach,  Oklahoma  City,  and  San  Diego 
MBDCs.  These  solicitations  were 
originally  published  in  the  Federal 
Register,  Monday,  December  4, 1995.  . 
Vol.  60,  No.  232,  62073  and  Thursday, 
December  7, 1995,  Vol.  60.  No.  235,  " 
62826. 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance] 

Dated:  February  15, 1996. 
Donald  L.  Powers. 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
[FR  Doc.  96-4202  Filed  2-23-96:  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology;  Meeting 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology  Visiting  Committee  on 
Advanced  Technology  will  meet  on 
Tuesday.  March  12. 1996,  from  8:30 
a.m.  to  5:00  p.m.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  nine  members  appointed 
by  the  Director  of  the  National  Institute 
of  Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment. 


and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
presentations  on  the  impact  of  the 
recent  Federal  Government  shutdown 
on  industry,  the  public,  and  NIST;  the 
NIST  mission:  the  impact  of  advancing 
technology  on  metrology  needs;  the 
search  for  productivity  improvements  at 
United  Technologies;  and  a  laboratorv 
tdur.     • 

DATES:  The  meeting  will  convene  March 
12.  1996.  at  8:30  a.m.  and  will  adjourn 
at  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Room  A.  Administration 
Building,  National  Institute  of  Standards 
and  Technology.  GaiLhersburg. 
Man,' land. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  E.  Kuyatt,  Visiting  Committee 
Executive  Director,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  Maryland  20899,  (301) 
975-6090. 

Dated:  February  20, 1996. 
Samuel  Kramer. 

Associate  Director 

IFR  Doc.  96-^282  Filed  2-23-96:  8  45  ami 

BILUNG  COOC  3510-1 3-M 


National  Oceanic  and  Atmospheric 
Administration 

P.0.021396D] 

Mid-Atlantic  Fishery  Management 
Council;  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Ot:eanir.  and 

Atmospheric  Administration  (.\OAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fisher> 

Management  Council  will  hold 

meetings. 

DATES:  The  meetings  will  be  held  on 

March  12.  1996.  See  SUPPLEMENTARY 

INFORMATION  for  specific  meetings  and 

times. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Norfolk  Airport  Hilton,  1500  N. 

Militan,'  Highway,  Norfolk.  \A  23502. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Council.  300  S. 
New  Street.  Dover,  DE  19901:  telephone: 
302-674-23.11. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director: 
telephone:  302-674-2331. 
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UMI 


•UPPLEMENTARY  INFORMATION:  The 
Qnindrs  Bluefish  Industry  Advisory 
Subcommittee  (Subcommittee)  will 
meet  on  March  12,  from  8:00  a.m.  until 
12  noon.  The  Subcommittee  will  meet 
jointly  with  the  Atlantic  States  Marine 
Fisheries  G)mmission  (ASMFC) 
Bluefish  Advisory  Panel.  The  Council's 
Coastal  Migratory  Committee 
(Committee^  will  meet  on  March  12, 
from  1:00  p.m.  and  will  adjourn  at 
approximately  5:00  p.m.  The  Committee 
will  meet  jointly  with  the  ASMFC 
Bluefish  Management  Board. 

The  purpose  of  the  meetings  is  to 
review  scoping  comments  and 
management  issues  for  Amendment  1  to 
the  Bluefish  Fishery  Management  Plan. 

Special  Acctmunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331,  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  February  20, 1996. 
Rkfaard  W.  Sordi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-4285  Filed  2-23-96;  8:45  am] 
MUJNQCOOC  3S10-42-F 


P.D.  02169CB]  I 

North  Pacific  Fishery  {Management 
Council;  Committee  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coimcil's  (Council)  newly 
appointed  Improved  Retention/ 
Improved  Utilization  Committee 
(Committee)  will  bold  their  first  meeting 
February  27-28,  1996. 
DATES:  The  meeting  will  be  held  on 
February  27-28, 1996,  beginning  at  9:00 
a.m.  on  February  27,  and  concluding  by 
5:00  p.m.  on  February  28. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE.,  Seattle,  WA, 
Room  2079,  Building  4. 

Council  address:  North  Pacific 
Fishery  Management  Coimcil,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff;  telephone:  907-271-2809. 
SUPPI^MENTARY  INFORMATION:  The 
.Committee  will  review  proposed 
measures  to  improve  retention  and 


utilization  in  the  groundfish  fisheries 
and  discuss  implementation  aspects  of 
the  measures.  The  Committee  is 
scheduled  to  provide  recommendations 
to  the  Council  in  April. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  February  21, 1996. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-^283  Filed  2-21-96;  2:50  pm] 

BtLUNG  CODE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasl(  Force  on 
C4ISR  Integration 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  C4ISR  Integration  will 
meet  in  closed  session  on  April  3, 1996 
at  Strategic  Analysis,  Inc.,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  assist  the  internal 
DoD  process  by  providing  advice  to  the 
DoD  on  all  aspects  of  C4ISR  integration. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  February  20,  1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  96-^206  Filed  2-23-96;  8:45  ara| 

BtLUNG  CODE  5000-04-M 


Defense  Science  Board  FFROC  A 
UARC  Independent  Advisory  Task 
Force 

AGENCY:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
FFRDC  &  UARC  hidependent  Advisory 
Task  Force  will  meet  on  March  1. 1996 
at  The  MITRE  Corporation,  202 
Burlington  Road,  Bedford, 
Massadiusetts,  in  Open  session  from 
8:00  a.m.-2:00  p.m.  and  in  Closed 
session  from  2:00  p.m.-4:00  p.m. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  closed 
portion  of  this  meeting  the  Task  Force 
will  receive  classified  briefings.  For 
further  information  or  if  you  would  like 
to  attend  the  open  session,  contact  the 
DSB  Secretariat  at  (703)  695-4157. 

In  accordance  with  Section  10(d)  of 
the  Federal  "Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  a  portion  of  this  meeting 
will  be  closed  to  the  public. 

Dated:  February  20, 1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  96-4207  Filed  2-23-96;  8:45  am) 
BILUNOCOOE  5000  0«  M 


Defense  Science  Board  Task  Force  on 
Logistics  IModemiiation 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Logistics  Modernization 
will  meet  in  open  session  on  March  18- 
19, 1996  at  the  Institute  for  Defense 
Analyses  (IDA),  1801  N,  Beauregard 
Street,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  &  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  LTC  Kerry  M. 
Brown  at  (703)  697-7980. 


Dated:  February  20. 1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense. 
IFR  Doc.  96-4208  Filed  2-23-96:  845  am] 
BILUNG  CODE  SO0O-e4-M 


Department  of  the  Army 

U.S.  Army  Command  and  General  Staff 
College  (CGSC)  Advisory  Committee 

AGENCY:  U.S.  Army  Command  and 

General  Staff  College. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  U.S.  Army  Command  and  General 
Staff  College  (CGSC)  Advisory  Committee. 

Date:  1-3  April  1996. 

Place:  Bell  Hall,  Room  113.  Fort 
Leavenworth.  Kansas  66027-1352. 

Time:  1700-2200, 1  April  1996;  0730- 
2100,  2  April  1996;  0730-1400,  3  April  1996. 

Proposed  Agenda 

1700-2200. 1  April:  Review  of  CGSC 
educational  program. 

0730-2100,  2  April:  Continuation  of 
review. 

0730-1030,  3  April:  Continuation  of 
review. 

1030-1130,"  3  April:  Executive  Session. 

1300-1400,  3  April:  Report  to 
Commandant. 

The  purpose  of  the  meeting  is  for  the 
Advisory  Committee  to  examine  the 
entire  range  of  college  operations  and, 
where  appropriate,  to  provide  advice 
and  recommendations  to  the  College 
Commandant  and  facuhy. 

The  meeting  will  be  open  to  the 
public  to  the  extent  that  space 
limitations  of  the  meeting  location 
permit.  Because  of  these  limitations, 
interested  parties  are  requested  to 
reserve  space  by  contacting  the 
Committee's  Executive  Secretary: 
Phillip  J.  Brooks,  USACGSC  Advisory 
Committee,  Bell  Hall,  Room  123,  Fort 
Leavenworth,  Kansas  66027-1352; 
Phone:  (913)  684-2741. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-4219  Filed  2-23-96;  8:45  am] 

BILLING  CODE  SnO-Oe-M 


Availability  of  Non-Exclusive, 
Exclusive  or  Partially  Exclusive 
Licenses  (Azabicyclooctanes, 
Preparations  and  Derivatives) 

AGENCY:  U.S.  Army.  ARDEC,  Picatinny 
Arsenal,  New  Jersey. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  under  the  following 
patent  applications  and  any 
continuations,  divisions  or 
continuations  in  part  of  the  same — 
Attorney  Doc.  No.  DAR  36-93 
Attorney  Doc.  No.  DAR  36-93A 
Attomev  Doc.  No.  DAR  36-93B 
Attorney  Doc.  No.  DAR  36-93C 
Attorney  Doc.  No.  DAR  36-93D 
Subject:  Azabicyclooctanes, 

Preparations  and  Derivatives 
Inventors:  P.  Dave,  et  al 
Field:  10  March  1995 

Licenses  shall  comply  with  35  U.S.C. 
209  and  37  CFR  404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Goldberg,  Chief,  Intellectual 
Property  Division,  Legal  Office, 
AMSTA-AR-GCL,  U.S.  Army  ARDEC, 
Picatinny  Arsenal,  NJ  07806^5000. 
Phone:  (201)  724-6590. 
SUPPLEMENTARY  INFORMATION:  Written 
objections  must  be  filed  within  three  (3) 
months  from  the  date  of  this  notice  in 
the  Federal  Register. 
Gregory  0.  Showalter, 
Armv  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-4222  Filed  2-23-96;  8:45  ami 
BILUNG  CODE  3710-08-ir  , 


Availability  of  Non-Exclusive, 
Exclusive  or  Partially  Exclusive 
Licenses  (Organo-Fluoro  Comfwunds 
and  Processes) 

AGENCY:  U.S.  Army,  ARDEC,  Picatinny 
Arsenal,  New  Jersey.  • 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  under  the  following 
patent  applications  and  any 
continuations,  divisions  or 
continuations  in  part  of  the  same — 
Attorney  Doc.  No.  DAR  29-95AP 
Attorney  Doc.  No.  DAR  29-95BP 
Attorney  Doc.  No.  DAR  29-95CP 
Attorney  Doc.  No.  DAR  29-95DP 
Subject:  Organo-Fluoro  Compounds  and 

Processes 
Inventors:  F.  Forohar,  et  al 
Filed:  22  November  1995 

Licenses  shall  comply  with  35  U.S.C. 
209  and  37  CFR  404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Goldberg,  Chief,  Intellectual 
Property  Division,  Legal  Office. 
AMSTA-AR-GCL.  U.S.  Army.  ARDEC. 
Picatinny  Arsenal,  NJ  07806-5000. 
Phone:  (201)  724-6590. 


SUPPLEMENTARY  INFORMATION:  Written 
objections  must  be  filed  within  three  (3) 
months  from  the  date  of  this  notice  in 
the  Federal  Register. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer 
IFR  Doc.  96-4220  Filed  2-23-96,  845  am| 
BILUNG  CODE  371(MI*-M 


Availability  of  Non-Exclusive, 
Exclusive  or  Partially  Exclusive 
Licenses  (Selective  Nitration) 

AGENCY:  U.S.  Army.  ARDEC,  Picatinny 
Arsenal.  New  Jersey. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  under  the  following 
patent  applications  and  any 
continuations,  divisions  or 
continuations  in  part  of  the  same — 

Attorney  Doc.  No.  DAR  29-94P 
Title:  Selective  Nitration  of  Aromatic 

Rings,  etc. 
Inventors:  T.  Kwok.  et  al 
Filed:  22  Aug  1995 
Attorney  Doc.  No.  DAR  13-9.5P 
Title:  Selective  Nitration  of  Aromatic 

Compounds 
Inventors:  T.  Kwok,  el  al 
Filed:  22  Aug  1995 

Licenses  shall  compiv  with  35  U.S.C. 
209  and  37  CFR  404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Goldberg,  Chief,  Intellectual 
Property  Division.  Legal  Office. 
AMSTA-AR-GCL,  U.S.  Army.  ARDEC, 
Picatinny  Arsenal.  NJ  07806-5000. 
Phone:  (201)  724-6590. 
SUPPLEMENTARY  INFORMATION:  Written 
objections  must  be  filed  within  three  (3) 
months  from  the  date  of  this  notice  in 
the  Federal  Register. 

Gregory  D.  Sliowalter, 

Army  Federal  Begister  Liaison  Officer. 
IFR  Doc.  96-4221  Filed  2-23-96;  845  am] 

BILUNG  CODE  371(M»-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Decision  to  Interconnect  With  Sierra 
Pacific  Power  Company's  Alturas 
Transmission  Line  Project 

AGENCY:  Bonneville  Power 
Administration  (EPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  .\vaiiabilitv  of  Record 
of  Decision  (ROD). 

SUMMARY:  On  Februarv  16.  199fi.  BPA 
made  a  final  decision  to  execute  an 


I 
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Interconnection  and  Operations  and 
Maintenance  Agreement  with  Sierra 
Pacific  Power  Company  (SPPCo)  and 
PacifiCorp  to  interconnect  BPA's  Malin- 
Wamer  230-kilovolt  (kV)  line  at  the 
proposed  SPPCo 's  Hilltop  Substation. 
BPA  also  decided  to  sign  a  Construction 
Reimbiursable  Agreement  with  SPPCo  to 
achieve  the  interconnection.  Pursuant  to 
such  reimbursable  agreement,  BPA  will 
construct  a  2.81-kilometer  (1.8-mile), 
230-kV  double  circmt  H-frame 
transmission  line  from  BPA's  existing 
line  to  the  proposed  SPPCo's  Hilltop 
Substation.  BPA  will  also  build  part  of 
a  230-kV  substation  in  SPPCo's 
proposed  Hilltop  Substation.  BPA  has 
prepared  a  Record  of  Decision 
describing  these  decisions  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
Council  on  Environmental  Quality 
regulations  implementing  NEPA  (40 
CFR 1500  et  seg.),  and  Department  of 
Energy  regulations  implementing  the 
statute  (10  CFR  1021).  The  Bureau  of 
Land  Management  (BLM),  Susanville, 
Cahfomia,  was  the  lead  federal  agency 
for  the  Environmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS)  preparation,  and  BPA  was  a 
cooperating  agency.  The  BLM  executed 
a  separate  ROD  for  their  decisions  on 
February  9, 1996.  BPA  adopted  the 
Alturas  Transmission  Line 
Environmental  Impact  Statement  (DOE/ 
EIS-0256)  and  published  an  adoption 
notice  in  the  Federal  Register  on 
February  2, 1996  (61  FR  393i  Feb.  2, 
1996). 

ADDRESSES:  Copies  o^e  ROD  and  EIS 
may  be  obtained  by  cal&ng  BPA's  toll- 
free  document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Richard  Stone,  Environmental 
Specialist — ^ECN,  Bonneville  Power 
Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
nimiber  (503)  230-3797,  fax  number 
(503)  230-5699. 

Pii6/ic  Availability:  This  ROD  was 
distributed  to  agencies  and  individuals 
on  the  project  mailing  list  on  February 
23, 1996. 

Issued  in  Portland.  Oregon,  on  February 
15, 1996. 

Kandall  W.  Haniy,  I 

Administrator  and  Chief  Executive  Officer 
[FR  Doc.  96-4279  Filed  2-23-96:  8:45  am] 
■LLMO  CODE  MM^I^ 


Amendatory  Agreement  to  the  1981 
Power  Sales  Contracts 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  BPA  has  decided  to  provide 
certain  of  its  Federal  and  public  agency 
customers  with  an  opportunity  to 
amend  their  1981  Power  Sales 
Contracts.  The  Amendatory  Agreement 
addresses  changes  in  the  electric  power 
marketplace  and  the  changing  needs  of 
BPA's  customers.  In  offering  the 
Amendatory  Agreement,  BPA  will 
facilitate  business  relationships  with  its 
customers,  improve  the  long-term 
attractiveness  of  BPA  as  a  power 
supplier,  enhance  BPA's 
competitiveness,  and  provide  public 
benefits.  This  decision  is  a  direct 
application  of  BPA's  earlier  decision  to 
use  a  market-driven  approach  for 
participation  in  the  increasingly 
competitive  electric  power  market. 

This  notice  announces  the  availability 
of  the  ROD  to  offer  the  Amendatory 
Agreement  to  the  1981  Power  Sales 
Contracts.  This  decision  is  consistent 
with  BPA's  Business  Plan,  the  Business 
Plan  Final  Environmental  Impact 
Statement  (BP  EIS)  (DOE/EIS-0183, 
June  1995),  and  the  Business  Plan  ROD 
(August  15,  1995). 

ADDRESSES:  Copies  of  this  ROD,  the  BP 
EIS,  and  the  Business  Plan  ROD  may  be 
obtained  by  calling  BPA's  toll-free 
document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Katherine  S.  Pierce — ECN,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  (503)  230-3962,  fax  number 
(503) 230-5699. 

Issued  in  Portland,  Oregon,  on  February 
16,  1996. 

Rundall  W.  Hardy, 

Administrator  and  Chief  Executive  Officer. 
|FR  Doc.  96-4280  Filed  2-23-96;  8:45  am] 

BILLING  CODE  6450-01-P 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9ft-1049-000] 

Allegheny  Power  Service  Corporation 
on  Behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company;  Notice  of  Filing 

February  20, 1996. 

Take  notice  that  on  February  8, 1996, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  the  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreements  to  add  Aquila 
Power  Corporation,  Enron  Power 
Marketing,  Inc.,  Heartland  Energy 
Services,  Koch  Power  Services,  Inc., 
Morgan  Stanley  Capital  Group  Inc., 
Phibro  Inc.,  and  Rainbow  Energy 
Marketing  Corporation  as  Customers 
under  Allegheny  Power's  Point-to-Point 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission. 
Allegheny  Power  proposes  to  make 
service  available  to  Aquila  Power 
Corporation,  Enron  Power  Marketing, 
Inc.,  Heartland  Energy  Services,  Phibro 
Inc.,  and  Rainbow  Marketing 
Corporation  as  of  January  8, 1996. 
Service  will  be  made  available  to  Koch 
Power  Services,. Inc.  as  of  January  26, 
1996,  and  to  Morgan  Stanley  Capital 
Group  Inc.  as  of  January  29, 1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commissioh. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  12, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-4212  Filei2-23-96:  8:45  am] 

BILUNG  CODE  67t7-01-M 


[Docket  Nos.  ER94-1 328-007.  ER94-1450- 
009.  ER94-153»-008,  ER«4^1 597-005, 
ER95-378-002.  ER95-784-002.  ER96-359- 
001  (not  consolidated)] 

Global  Petroleum  Corporation,  Coastal 
Electric  Services  Company,  Equitable 
Power  Service  Company,  Gulfstream 
Energy,  LLC,  Westcoast  Power 
Marketing,  Inc.,  J.  Anthony  & 
Associates  Ltd.  and  Global  Petroleum 
Corporation;  Notice  of  Filing 

February  20, 1996. 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  31, 1996.  Global 
Petroleum  Corporation  filed  certain 
information  as  required  by  the 
Commission's  July  12,  1994,  order  in 
Docket  No.  ER94-1328-O00. 

On  February  12, 1996,  Coastal  Electric 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  September  29,  1994. 
order  in  Docket  No.  ER94-145(>-000. 

On  Februar>'  5,  1996,  Equitable  Power 
Service  Company  filed  certain 
information  as  required  by  the 
Commission's  September  8, 1994,  order 
in  Docket  ^o.  ER94-1539-000. 

On  January  31, 1996,  Gulfstream 
Energy,  LLC  filed  certain  information  as 
required  by  the  Commission's 
November  21, 1994,  order  in  Docket  No. 
ER94-1597-000. 

On  February  9, 1996,  Westcoast 
Power  Marketing.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  20, 1995,  order  in 
Docket  No.  ER95-378-000. 

On  February  5, 1996,  J.  Anthony  & 
Associates  Ltd.  filed  certain  information 
as  required  by  the  Commission's  May 
31. 1995.  order  in  Docket  No.  ER95- 
784-000. 

On  February  5, 1996.  Global 
Petroleimi  Corporation  filed  certain 
information  as  required  by  the 
Commission's  December  20, 1995.  order 
in  Docket  No.  ER96-359-000. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-42 1 1  Filed  2-23-96;  8:45  am] 

BILLING  CODE  STir-OI-M 


[Docket  No.  ID-2943-000] 

David  M.  Lawrence;  Notice  of  Filing 

February  20. 1996. 

Take  notice  that  on  February  13. 1996, 
David  M.  Lawrence  (Applicant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director — Pacific  Gas  and  Electric  Company 
Director — Hewlett-Packard  Company 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E. .'Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  l)efore 
March  12. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-4213  Filed  2-23-96:  8:45  am) 

BILUNG  CODE  6717-01-M 

pocket  No.  CP96-1 79-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

February  20. 1996. 

Take  notice  that  on  February'  8.  199fi. 
Pacific  Gas  Transmission  Company 
(PGT),  2100  Southwest  River  Parkway. 
Portland,  Oregon  97201,  filed  in  Docket 
No.  CP96-1 79-000  a  request  pursuant  to 
§§157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  install  a 
new  tap  and  meter  set  near  Moyie 
Springs.  Idaho  for  delivm-  of  gas  to  The 
VVashington  Water  Power  Company 
(WWP),  under  PGT's  blanket  certificate 
issued  in  Docket  No.  CP82-530-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  request 
on  file  with  the  Commission  and  open 
to  public  inspection. 

According  to  PGT.  WWP  requested 
that  a  2-inch  tap  and  nneter  set  with 
appurtenant  facilities  be  constructed  to 
allow  WWP  an  additional  supply  point 
for  its  Bonners  Ferry  distribution 
system.  These  needed  facilities  will  let 


WWP  provide  more  reliable  service  lo 
the  Moyie  Springs  and  Bonners  Ferry 
area  which  has  been  experiencing 
supply  disruptions  from  flooding  on  the 
Kootenai  River. 

PGT  states  that  the  facilities  will  be 
located  immediately  adjacent  to  PGT's 
existing  right-of-way  near  Movie 
Springs  on  land  owned  by  WWP.  The 
station  will  consist  of  a  fenced  and 
graveled  yard,  an  8-by-16  foot  building 
housing  gas  pressure  regulation  and 
metering  facilities,  approximately  150 
feet  of  2-inch  buried  pipe  and  a  slab- 
mounted  gas  heater.  Construction  will 
be  from  April  1.  1996  to  June  1,  1996 
The  proposed  tap  will  have  no  impact 
on  PGT's  peak  day  or  annual  deliveries 
and  there  is  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  existing 
customers. 

Any  person  or  the  Commissions  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\ene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
.shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretan. 

IFR  DtK.  96-4210  Filed  2-23-96;  8:45  am) 
BILLING  COOE  STIT-OI-M 


[Docket  No.  TX9&-6-000] 

United  States  Department  of  Energy, 
Western  Area  Power  Administration 
(Colorado  River  Storage  Project- 
Customer  Service  Center);  Notice  of 
Filing 

Februan.-  20.  1996. 

On  February  14,  199R.  the  United 
States  Department  of  Energy.  Western 
.Area  Power  Administration.  Colorado 
River  Storage  Project — Customer  Serv ue 
Center  (Western)  filed  with  the  Federal 
Energy  Regulator)-  Commission  an 
application  requesting:  that  the 
Commission  order  Public  Service 
Company  of  New  Mexico  (PNM)  to 
provide  transmission  ser\  ices  pursuant 
to  Section  211  of  the  Federal  Power  Act. 
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Western  is  seeking  107  megawatts  of 
firm,  flexible  bidirectional  point-to- 
point  transmission  between  the  Four 
Com'feTs/Shiprock  area  and  its 
customers'  points  of  receipt  in  New 
Mexico,  extending  until  June  1,  2047. 

Copies  of  this  notice  have  been  sent 
to  PNM  Plains  Electric  Generation  and 
Transmission  Cooperative.  Inc.;  the 
County  of  Los  Alamos;  the  United  States 
Department  of  Energy;  Kirtland  Air 
Force  Base  (AFB);  the  City  of  Gallup; 
Holloman  AFB;  Lea  Coimty  Electric 
Cooperative;  Roosevelt  County  Electric 
Cooperative;  Farmers  Electric 
Cooperative;  Central  Valley  Electric 
Cooperative;  Cannon  AFB;  and  the  New 
Mexico  Public  Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  15, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell,  | 

Secretory. 
IFR  Doc.  96-4214  Filed  2-23-96;  8:45  am) 


BILUNQ  CODE  (TIT-OI-M 


[Docket  No.  ER94-152-008,  et  al.] 

North  American  Energy  Conservation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  16. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  North  American  Energy 
Conservation,  Calpine  Power 
Marketing,  Inc.,  Proven  Alternatives, 
Inc.,  Wilson  Power  &  Gas  Smart,  Inc., 
K  Power  Company,  Duke  Energy 
Marketing  Corporation 

(Docket  No.  ER94-1 52-008.  Docket  No. 
ER94-1 54 5-004,  Docket  No.  ER95-^73-003. 
Docket  No.  ER95-751-004.  Docket  No.  ER95- 
792-002,  Docket  No.  ER96-109-003  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 


copying  in  the  Commission's  Public 
Reference  Room: 

On  January  30, 1996,  North  American 
Energy  Conservation  filed  certain 
information  as  required  by  the 
Commission's  February  10, 1994  order 
in  Docket  No.  ER94-152-000. 

On  January  29, 1996,  Calpine  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  March 
9.  1995  order  in  Docket  No.  ER94-1545- 
000. 

On  February  5,  1996,  Proven 
Alternatives,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  March  29, 1995  order  in 
Docket  No.  ER95-4 73-000. 

On  January  17,  1996,  Wilson  Power  & 
Gas  Smart,  Inc.  filed  certain  information 
as  required  by  the  Commission's  April 
25,  1995  order  in  Docket  No.  ER95-751- 
000. 

On  January  17,  1996,  K  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  June  19. 
1995  order  in  Docket  No.  ER95-792- 
000. 

On  January  30. 1996.  Duke  Energy 
Marketing  Corporation  filed  certain 
information  as  required  by  the 
Commission's  December  14,  1995  order 
in  Docket  No.  ER96-109-000. 

2.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER96-1 9-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
February  12,  1996,  tendered  for  filing  a 
revised  Western  Joint  Use  of 
Transmission  Agreement  (Agreement) 
between  itself  and  Upper  Peninsula 
Power  Company  (UPPCO).  The 
November  20  Agreement  increases  the 
compensation  that  Wisconsin  Electric 
will  pay  UPPCO  for  the  use  of  its 
facilities  in  Michigan's  Upper 
Peninsula.  A  Certificate  of  Concurrence 
from  UPPCO  is  included  in  the  filing. 

Wisconsin  Electric  requests  an  April 
1, 1996  effective  date. 

Copies  of  the  filing  have  been  served 
on  UPPCO,  the  Cooper  Range  Company, 
the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

[Docket  No.  ER96-641-0001 

Take  notice  that  on  February  8, 1996, 
PECO  Energy  Company  (PECO) 
amended  its  filing  in  this  docket  by 
submitting  substitute  new  versions  of  its 
Network  Integration  Service  Tariff  and 
its  Point-to-Point  Transmission  Service 
Tariff  to  replace  those  originally 


tendered  for  filing  on  December  20, 
1995. 

PECO  requests 'an  effective  date  of 
February  18. 1996.  which  was  the  date 
originaHy  requested  for  effectiveness  on 
December  20, 1995. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  all  parties  in  this 
docket  and  to  the  Permsylvania  Public 
Utihty  Commission. 

Comment  date:  February  29, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Alabama  Power  Company 

(Docket  No.  ER96-671-000) 

Take  notice  that  on  February  2. 1996. 
Alabama  Power  Company  tendered  for 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Gateway  Energy  Marketing 

[Docket  No.  ER96-795-000] 

Take  notice  that  on  February  6. 1996, 
Gateway  Energy  Marketing  tendered  for 
filing  an  amendment  to  its  January  16, 
1996  filing  in  the  above-referenced 
docket. 

Comment  date:  February  29, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  American  Electric  Power  Service 
Corporation 

[Docket  Nos.  ER96-1032-000  and  ER95- 
1596-001] 

Take  notice  that  on  February  7, 1996, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
a  request  to  transfer  Service  Agreements 
under  Point-to-Point  Transmission 
Service  Tariff  filed  in  Docket  ER95- 
1596-000,  to  a  new  Docket  (referenced 
above)  to  be  considered  separately. 

AEPSC  expects  the  Point-to-Point 
Transmission  Tariff  will  be  designated 
in  Docket  No.  ER93-540-000  to 
supplement  or  replace  AEPSC  FERC 
Electric  Tariff  Original  Volume  No.  1. 
AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  as  of  January  1. 1996. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date;  February  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER96-103&-000] 

Take  notice  that  on  February  5. 1996. 
Minnesota  Power  &  Light  Company, 


UMI 


tendered  for  filing  signed  Service 
Agreements  with  the  following: 

Coastal  Electric  Services  Company 

Delhi  Ener^  Services.  Inc. 

KN  Marketing 

Tennessee  Valley  Authority 

Industrial  Energy  Applications.  Inc. 

Koch  Power  Services,  Inc. 

Wisconsin  Public  Service  Corporation 

Under  its  Wholesale  Coordination 
Sales  Tariff  to  satisfy  its  fifing 
requirements  under  this  tariff. 

Comment  date;  March  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cinergy  Services,  Inc.  " 

(Docket  No.  ER96-1 039-000] 

Take  notice  that  on  February  8. 1996. 
Cinergy  Services.  Inc.  (CIN),  tendered 
for  filing  on  behalf  of  its  operating 
company,  PSI  Energy,  Inc.  (PSI),  a  First 
Supplemental  Agreement,  dated  January 
1. 1996,  to  the  Interconnection 
Agreement,  dated  July  1, 1994,  between 
Rainbow  Energy  Marketing  Corporation 
(REMC)  and  PSI. 

The  First  Supplemental  Agreement 
revises  the  definitions  for  Emission 
Allowances  and  provides  for  Cinergy 
Services  to  act  as  agent  for  PSI.  The 
following  Exhibit  has  also  been  revised: 

B.  Power  Sales  by  Cinergy 

Cinergy  and  REMC  have  requested  an 
effective  date  of  March  1,  1996. 

Copies  of  the  filing  were  served  on 
Rainbow  Energy  Marketing  Corporation, 
the  Public  Service  Commission,  the 
Kentucky  Public  Service  Commission, 
Public  Utilities  Commission  of  Ohio  and 
the.Indiana  Utility  Regulatory 
Commission. 

Comment  date:  March  1, 1996,  in 
accordance  With  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CoEnergy  Trading  Company 

(Docket  No.  ER96-1 040-000] 

Take  notice  that  on  February  8, 1996. 
CoEnergy  Trading  Company  (CTC). 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  or,der  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective  no 
later  than  60  days  from  the  date  of  its 
filing. 

CTC  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  CTC  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
CTC  is  not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 


Comment  date:  March  1, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER96-1041-000] 

Take  notice  that  on  February  8,  1996, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
Electric  Clearinghouse,  Inc. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
January  9,  1996.  NSP  requests  a  waiver 
of  the  Commission's  notice 
requirements  pursuant  to  Part  35  so  the 
Agreements  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  March  1.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER96-1 042-000] 

Take  notice  that  on  Februar>-  8,  1996. 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
ser\'ice  agreements,  executed  by  AEPSC 
and  the  following  parties,  under  the 
AEP  Companies'  Power  Sales  Tariffs:  (1) 
Carolina  Power  &  Light  Company.  (2) 
Edison  Sault  Electric,  and  (3)  PECO 
Energy  Services  Company  (Parties). 

The  Power  Sales  Tariff  has  been 
designated  as  FERC  Electric  Tariff. 
Original  Volume  No.  2,  effective 
October  1, 1995.  AEPSC  requests  waiver 
of  notice  to  permit  the  Ser\'ice 
Agreements  to  be  made  effective  as  of 
January  1.  1996. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commission  of  Indiana. 
Kentucky,  Michigan,  Ohio,  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  March  1,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER96-1 043-000] 

Take  notice  that  on  Febnian,'  8,  1996, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  sen  ice 
agreement  with  JPower,  Inc.  and  PECO 
Energy  Company  under  its  CS-1 
Coordination  Sales  Tariff. 


Comment  date:  March  1.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER96-1044-0001 

Take  notice  that  on  Februar>  8,  1996. 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filmg  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  JPower.  Inc.  The 
Agreement  provides  for  transmission 
service  under  the  Comparable 
Transmission  Ser\'ice  Tariff.  FERC 
Original  Volume  No.  7. 

WPSC  asks  that  the  agreement  become 
effective  retroactively  to  the  date  of 
execution  by  WPSC. 

Comment  date  March  1,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 

[Docket  No.  ER96-1046-0(KJ| 

Take  notice  that  on  Februan,'  9.  1996, 
Central  Power  and  Light  Company.  West 
Texas  Utilities  Company  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(the  CSW  Operating  Companies) 
tendered  for  filing  Point-to-Point 
Transmis«ion  Service  Tariffs  and 
Network  Integration  Transmission 
Ser\  ice  Tariffs  for  their  transmission 
systems.  The  CSW  Operating 
Companies  state  that  the  Tariffs  arc 
submiUed  to  offer  the  transmission  and 
ancillar\'  ser\  ices  that  are  contemplated 
by  the  pro  fnrmn  tariffs  published  m  the 
Commissions  Open  .^ccess  NOPR  in 
Docket  No.  RMf).=i-8-^)00. 

The  CSW  Operating  Companies  state 
that  the  Tariffs  were  served  on  the 
Public  Utility  Commission  of  Texas,  the 
Oklahoma  Corporation  Commission,  the 
Louisiana  Public  Service  Commission, 
and  the  Arkansas  Public.  Sfcr\ii  e 
Commission. 

Comment  da fe  March  1   1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Houston  Lighting  &  Power  Company 

[Docket  No  EK96-1047-0(K)1 

Take  notice  that  on  Februan,  9.  1996. 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  senice  agreement  (TSA) 
with  Delhi  Energy  Services.  Inc  (Delhi) 
for  Economy  Energy  and  Emergency 
Power  Transmission  Servue  under 
HL&Ps  FERC  Electric  Tariff.  Original 
Volume  No.  1.  for  Transmission  Ser\ice 
to.  from  and  over  certain  H\'DC 
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Interconnections.  HL&P  has  requested 
an  effiective  date  of  January  19, 1996. 

Copies  of  the  filing  were  served  on 
Delhi  and  the  Public  Uti  lity 
Conunission  of  Texas. 

Comment  date:  March  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER96-1 050-0001 

Take  notice  that  on  February  9, 1996,. 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  executed 
Transmission  Service  Agreements 
between  WPSC  and  LG&E  Power 
Marketing  Inc.  The  Agreements  provide 
for  transmission  service  under  the 
Comparable  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  7. 

WPSC  asks  that  the  agreements 
become  effective  retroactively  to  the 
date  of  execution  by  WPSC. 

Comment  date:  March  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Company  Services,  Inc. 

(Docket  No.  ER96-1051-0001 

Take  notice  that  on  February  9, 1996, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies)  filed  a  revised 
Sheet  No.  12  to  Southern  Companies' 
Network  Integration  Service 
Transmission  Tariff  and  a  revised  Sheet 
No.  21  to  Southern  Companies'  Point-to- 
Point  Transmission  Service  Tariff.  The 
purpose  of  the  revisions  is  to  delete  a 
provision  in  order  to  conform  the  tariffs 
to  the  Commission's  pro  forma  tariffs. 

Comment  dafe:  March  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 

.Company  (Wisconsin) 

(Docket  No.  ER96-1052-000J 

Take  notice  that  on  February  9, 1996, 
Northern  States  Power-Minnesota  (NSP- 
M)  and  Northern  States  Power 
Company-Wisconsin  (NSP-W)  jointly 
tendered  and  request  the  Commission  to 
accept  two  Transmission  Service 
Agreements  which  provide  for  Limited 
and  Interruptible  Transmission  Service 
to  LG&E  Power  Marketing  Inc. 

NSP  requests  that  the  Commission 
-  accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
January  19, 1996.  NSP  requests  a  waiver 
ofthe  Commission's  notice       , 


requirements  pursuant  to  Part  35  so  the 
Agreements  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  March  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northeast  Utilities  Service  Company 

(Docket  No.  ER96-1 053-0001 

Take  notice  that  on  February  12, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  to  provide  short-term  firm 
transmission  service  to  CNG  Power 
Services  Corporation  (CNG)  under  the 
NU  System  Companies'  Transmission 
Service  Tariff  No.  5. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CNG. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  February 
15, 1996. 

Comment  date:  March  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-1 054-000] 

Take  notice  that  on  February  12,  1996, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  initial  rate  schedule  to  provide  fully 
interruptible  transmission  service  to 
Catex  Vitol  Electric,  L.L.C.,  for  delivery 
of  non-firm  wholesale  electrical  power 
and  associated  energy  output  utilizing 
the  PSE&G  bulk  power  transmission 
system. 

Comment  date:  March  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  he  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
pcotestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
(FR  Doc.  96-4230  Filed  2-23-96;  8:45  am) 
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PUD  No.  1  of  Pend  Oreille  County; 
Notice  of  Public  Scoping  Meeting 

February  20, 1996. 

The  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
hold  a  public  scoping  meeting  on  March 
20, 1996,  pursuant  to  the  preparation  of 
an  Environmental  Impact  Statement 
(EIS)  under  the  National  Environmental 
Policy  Act  (NEPA)  for  a  license 
amendment  for  the  Sullivan  Creek 
Project  on  Sullivan  Creek  near  Metaline 
Falls.  Washington.  The  proposed 
amendment  is  add  hydroelectric 
generation  facilities  to  a  non-generating 
project. 

Scoping  Meetings 

The  scoping  meeting  will  be  held  on 
Wednesday  March  20,  1996  at  the  Cutter 
Building,  302  Park  Avenue,  Metaline 
Falls,  Washington.  The  scoping  meeting 
will  begin  at  7:00  p.m.  and  is  expected 
to  last  until  approximately  10:00  pm. 
Prior  to  the  meeting  a  notice  will  be 
published  in  the  Spokane  Chronicle. 

Objectives 

At  the  scoping  meeting,  staff  will:  (1) 
Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EIS;  (2)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addressed  in  the 
EIS;  (3)  identify  resource  issues  that  are 
not  important  and  do  not  require 
detailed  analysis;  (4)  solicit  all  available 
information  from  the  meeting 
participants,  especially  quantifiable  data 
on  site-specific  and  cumulative  impacts 
on  the  resources  at  issue;  and  (5j  listen 
to  statements  from  experts  and  the 
public  on  issues  that  should  be  analyzed 
in  the  EIS. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  the  notes  will  become 
part  ofthe  formal  record  ofthe 
Commission  proceeding  on  the  Sullivan 
Creek  Project.  Before  each  meeting 
starts,  individuals  who  intend  to  make 
statements  during  the  meeting  will  be 
asked  to  sign  in  to  clearly  identify 
themselves  for  the  record. 

Everyone  in  attendance  is  encouraged 
to  participate  during  public  meetings. 
Speaking  time  allowed  for  individuals 
will  be  determined  before  each  meeting, 
based  on  the  number  of  persons  wishing 
to  speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

People  choosing  not  to  speak  or  are 
unable  to  attend  the  scoping  meetings 
but  wish  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 


positions  within  their  allotted  time,  may 
submit  written  statements  at  the 
meeting  for  inclusion  in  the  public 
record. 

Information  Requested 

Federal,  state,  and  local  resource 
agencies  and  other  interested  groups  or    . 
individuals  are  requested  to  forward  to 
the  Commission,  or  to  present  at  the 
scoping  meetings,  any  information  they 
believe  will  assist  us  in  conducting  an 
accurate  and  thorough  analysis  ofthe 
environmental  consequences  of 
amending  the  license  for  the  Sullivan 
Creek  Project.  The  types  of  information 
requested  include,  but  are  not  limited 
to,  the  following: 

•  Existing  information,  data,  reports, 
any  other  EIS  or  similar  study,  or 
resource  plans  relevant  to  the  licensing 
activities  for  the  Sullivan  Creek  Project; 
and 

•  Information,  data,  or  professional 
opinions  that  may  contribute  to 
identifying  significant  environmental 
issues  and  other  environmental  issues 
that  are  determined  not  significant. 

To  be  useful  in  preparing  the  EIS,  the 
Commission  must  receive  vmtten 
information  no  later  than  April  22, 
1996.  Additionally,  any  information  that 
can  be  submitted  before  the  scoping 
meeting  would  be  greatly  appreciated. 
Written  comments  should  be  addressed 
to:  Lois  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  eight  copies.  Failure  to  file  an 
original  and  eight  copies  may  result  in 
appropriate  staff  not  receiving  the 
benefit  of  yoiu*  comments  in  a  tijnely 
manner.  The  first  page  of  all  filings 
should  prominently  display  the  words 
"Sullivan  Creek  Hydroelectric  Project, 
Project  No.  2225-008"  at  the  top  ofthe 
page.  For  further  information,  please 
contact  Rebecca  Martin  at  (202)  219- 
2650. 

Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-4209  Filed  2-23-96;  8:45  am) 

BILUNG  CODE  a717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5429-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


UMI 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D)),  this  notice  announces 
that  the  Information  Collection  Request 
(ICR)  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  ICR  describes  the  nature 
ofthe  information  collection  and  its 
expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  27,  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1772.01. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Collection 
Activities  Associated  with  EPA's  Energy 
Star  Buildings  Program:  EPA  ICR  No. 
1772.01.  This  is  a  new  collection. 

Abstract:  EPA's  Energy  Star  Buildings 
Program  is  a  voluntary  program  for 
increasing  the  energy  efficiency  of 
existing  commercial  and  industrial 
buildings.  The  program  encourages 
businesses,  state  and  local  governments, 
and  other  organizations  to  participate  in 
a  partnership  with  EPA  to  make  cost- 
effective  energy-efficiency 
improvements  in  their  buildings.  In 
return,  EPA  provides  technical  support 
to  help  program  participants  apply 
proven  technologies  to  achieve 
maximum  efficiency  at  the  lowest  cost. 
EPA  also  publicly  recognizes 
participants  for  their  efforts  and 
publicizes  their  achievements.  The  goal 
ofthe  program  is  to  reduce  utility- 
generated  emissions  by  reducing  the 
energy  consumed  in  commercial  and 
industrial  buildings. 

Participation  in  the  program  is 
initiated  by  signing  an  Energy  Star 
Buildings  Memorandum  of 
Understanding  (MOU).  The  MOU  is 
used  to  establish  participation  in  the 
program  and  agreement  to  the  terms  of 
participation.  Other  than  the  name  of 
the  organization,  signature,  and  date,  no 
other  information  is  requested  on  the 
MOU.  The  Energy  Star  Buildings  MOU 
is  an  addendum  to  the  Green  Lights 
MOU,  which  requests  more  detailed 
information.  The  burden  associated 
with  the  Green  Lights  MOU  was  covered 
in  ICR  No.  1614  and  is  not  covered  in 
this  ICR. 

As  a  condition  of  program 
participation,  partners  agree  to  complete 
and  submit  to  EPA  an  annual  facility 
report  on  each  building  undergoing 
energy  efficiency  improvements.  On  the 
annual  reports,  partners  provide 
information  such  as  building  name, 
building  use,  building  size,  stage  of 
project  completion,  project  cost,  and 


historical  and  current  energy  use  and 
cost.  EPA  uses  the  annual  facility 
reports  to  track  project  implementation 
efforts  and  to  obtain  data  on  the  costs 
and  benefits  of  the  energy  efficiency 
improvements  made.  This  information 
is  used  to  calculate  the  amount  of 
utility-generated  emissions  prevented, 
evaluate  program  effectiveness,  and 
publicize  partner  achievements  and 
program  results. 

EPA  will  also  collect  additional 
technical  information  from  some 
partners  concerning  the  specific  energy- 
efficiency  improvements  made.  This 
collection  will  include  information  such 
as  systems  upgraded,  technologies  used, 
equipment  costs,  building  age  and 
construction,  utility  and  fuel  rates, 
financial  and  economic  criteria  used  to 
evaluate  and  select  energy-efficiency 
upgrades,  types  and  sources  of  project 
financing,  and  rates  of  return.  EPA  will 
use  this  information  to  evaluate  and 
refine  its  technical  strategies  and 
implementation  support  tools.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9.  The  Federal  Register  Notice  with 
a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on 
November  17.  1995  and  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  7.25  hours  for  the 
MOU,  4.8  hours  for  the  Annual  Facility 
Report,  and  8  hours  for  the  Additional 
Technical  Information.  These  estimates 
include  the  lime  needed  to  review 
instructions,  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information, 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othenvise 
disclose  the  information. 

MOU 

Respondents/Affected  Entitiffi  Those 
entities  who  voluntarily  join  the  EPA 
Energy  Star  Buildings  program. 

Estimated  S'umber  of  Respondents: 
191 

Estimated  Total  Annual  Burden  on 
Respondents:  1.385  hours 


7102 


Federal  Register  /  Vol.  61,  No.  38  /  Monday,  February  26,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  38  /  Monday,  February  26.  1996  /  Notices 


7103 


Frequency  of  Collection:  One  time  per 
respcmdent. 

Annual  Facility  Report  I 

Respondents/Affected  Entities: 
Particii>ants  in  the  EPA  Energy  Star 
Buildings  program. 

Estintated  Number  of  Respondents: 
353. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,697  hours. 

Frequency  of  Collection:  Annually. 

Additional  Technical  Information 

Respondents/Affected  Entities: 
Selected  participants  in  the  EPA  Energy 
Star  Buildings  program. 

Estimated  Number  of  Respondents: 
35. 

Estimated  Total  Annual  Burden  on 
Respondents:  280  hours. 

Frequency  of  Collection:  Annually. 

Total  Number  of  Respondents  and 
Hours 

Total  Number  of  Responses:  579. 

Total  Burden  Hours:  4,362  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1772.01  and 
OMB  Control  No.  2060-XXXX  in  any 
correspondence. 
Ms.  Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  OPPE,  Regulatory 

Information  Division  (2136),  401  M. 

Street,  SW.  Washington,  DC  20460 

and 
Office  of  Information  and  Regulatory 

Affiairs,  OfBce  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW, 

Washington,  DC  20503 

Dated:  February  20, 1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  96-4260  Filed  2-23-96:  8:45  am] 
■LUNQ  CODE  mo  M  M 

[FRL-642»-7]  i 

Good  Neighbor  Environmental  Board 
agency:  Environmental  Protection 


Agency  (EPA). 
ACTION:  Notice. 


I 


UMI 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-463), 
the  U.S.  Environmental  Protection 
Agency  gives  notice  of  a  meeting  of  the 
Good  Neighbor  Environmental  Board. 
The  Good  Neighbor  Environmental 
Board  was  created  by  the  Enterprise  for 


the  Americas  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advice  to  the  President  and  the  Congress 
on  environmental  and  infrastructure 
issues  and  needs  within  the  States 
contiguous  to  Mexiccin  order  to 
improve  the  quality  of  life  of  persons 
residing  on  the  United  States  side  of  the 
border.  The  statute  calls  for  the  Board  to 
have  representatives  from  U.S. 
Government  agencies;  the  governments 
of  the  States  of  Arizona,  California,  New 
Mexico  and  Texas;  and  private 
organizations  with  expertise  on 
environmental  and  infrastructure 
problems  along  the  southwest  border. 
The  Board  meets  twice  annually. 

Members  of  the  public  are  invited  to 
provide  oral  and/or  written  comments 
to  the  Board.  Time  will  be  provided  at 
the  meeting  to  obtain  input  from  the 
public. 

DATES:  The  Board  will  meet  on  April  4- 
5, 1996.  The  Board  will  meet  on  April 
4  from  8:30  a.m.  to  5:00  p.m.  and  on 
April  5  from  8:30  a.m.  to  2p.m. 
ADDRESSES:  Las  Cruces  Hihon  Hotel, 
705  S.  Telshor  Blvd,  Las  Cruces,  New 
Mexico  88011.  The  meeting  is  open  to 
the  public,  with  limited  seating  on  a 
first-come,  first-served  basis. 
FOR  FURTHER  INFORMATION: 
Contact  Mr.  Robert  Hardaker, 
Designated  Federal  Officer,  U.S.  EPA, 
Office  of  Cooperative  Environmental 
Management,  telephone  202-260-2477. 

Dated:  February  8,  1996. 
Robert  Hardaker, 

Designated  Federal  Officer,  Good  Neighbor 
Environmental  Board. 
[FR  Doc.  96-4259  Filed  2-23-96;  8:45  am) 

BILUNG  CODE  tSM-SO-M 

[FRL-54302] 

Proposed  Administrative  Settlement 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  in  the 
Matter  of:  Groveland  Wells  Nos.  1  and 
2  Superfund  Site;  Groveland,  MA 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  order  on  consent  to 

Bardon  Trimount,  Inc.  and  request  for 

public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  an  administrative  order  on 
consent  to  address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA).  42 


U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  de  minimis  landowner 
settlement  and  of  the  opportunity  to 
comment.  The  de  minimis  landowner 
settlement  is  intended  to  resolve  the 
liability  under  CERCLA  of  Bardon 
■Trimoimt,  Inc.  for  injunctive  relief  or  for 
reimbursement  of  response  costs  imder 
Sections  106  or  107(a)  with  regard  to  the 
remedial  action,  and  the  EPA  response 
costs  associated  with  the  remedial 
action  at  the  Groveland  Wells  Nos.  1 
and  2  Superfund  Site  in  Groveland, 
Massachusetts. 

DATES:  Comments  must  be  provided  on 
or  before  March  27, 1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency,      • 
Region  I,  JFK  Federal  Building, 
Mailcode  RCH,  Boston,  Massachusetts 
02203,  and  should  refer  to:  In  the  matter 
of:  Groveland  Wells  Nos.  1  and  2 
Superfund  Site,  Groveland,  MA,  U.S. 
EPA  Docket  No.  CERCLA-I-96-1014. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rona  H.  Gregory,  U.S.  Environmental 
Protection  Agency,  J.F.K.  Federal 
Building,  Mailcode  RCH,  Boston, 
Massachusetts  02203,  (617)  565-3051. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA),  42  U.S.C.  §  9601  et  seq., 
notice  is  hereby  given  of  a  proposed 
administrative  order  on  consent 
concerning  the  Groveland  Wells  Nos.  1 
and  2  Superfund  Site  in  Groveland,  MA. 
The  de  minimis  landowner  settlement 
was  approved  by  EPA  Region  I  on 
October  16, 1995,  subject  to  review  by 
the  public  pursuant  to  this  Notice. 
Bardon  Trimount,  Inc.,  the  Settling 
Respondent,  has  executed  a  signature 
page  committing  it  to  participate  in  the 
settlement.  Under  the  proposed 
settlement,  the  Settling  Respondent  is 
required  to  give  EPA  an  irrevocable 
right  of  access  to  its  property,  to  secure 
all  institutional  controls  and  not  to 
assert  any  claims  of  taking  or  inverse 
condemnation  of  private  property.  EPA 
believes  the  settlement  is  fair  and  in  the 
public  interest. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERCLA  Section 
101  et  seq.  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  claim  under  Sections  106  and 
107  of  CERCLA  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  U.S. 
Department  of  Justice  will  have 
approved  this  settlement  in  writing 
prior  to  the  agreement  becoming 


effective.  EPA  will  receive  written 
comments  relating  to  this  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice. 

A  copy  of  the  pioposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Rona  H.  Gregory,  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Building,  Mailcode  RCH, 
Boston,  Massachusetts  02203.  617-565- 
3051. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building, 
Mailcode  RCH,  Boston,  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-I-96- 
1014). 

Dated:  January  25, 1996. 
John  DeVillars, 

Regional  Administrator. 

(PR  Doc.  96-^257  Filed  2-23-96;  8:45  am) 

BILUNG  CODE  6660-SO-M 


[FRL-5429-6] 

Notice  of  Proposed  Administrative 
Cost  Recovery  Agreement  Under 
Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  Regarding  the  HI  View  Terrace 
Site,  West  Seneca,  NY 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  agreement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Region  11 
announces  a  proposed  administrative 
settlement  piusuant  to  Section  122(h)(1) 
of  CERCLA,  42  U.S.C.  9622(h)(1),  and 
the  inherent  settlement  authority  of  the 
Attorney  General  of  the  United  States, 
relating  to  the  Hi  View  Terrace  Site  (the 
"Site"),  West  Seneca,  Erie  County,  New 
York.  This  notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  of  the  opportunity  to 
comment. 

The  settlement,  memorialized  in  an 
Administrative  Cost  Recovery 
Agreement  ("Agreement"),  is  being 
entered  into  by  EPA  and  the  National 
Fuel  Gas  Distribution  Corporation  (the 
"Respondent").  Under  the  Agreement, 
the  Respondent  shall  pay  EPA  the  sum 
of  $75,000  in  reimbursement  of  a 
portion  of  the  response  costs  incurred 


by  EPA  with  respect  to  the  Site. 
Respondent  shall  also  pay  the 
Department  of  the  Interior  $25,000  to 
settle  potential  claims  for  natural 
resource  damages  at  the  Site. 
DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  for  a  period  of  thirty  days 
from  the  date  of  publication  of  this 
notice. 

ADDRESSES:  Comments  should  reference 
the  Hi  View  Terrace  Superfund  Site  and 
EPA  Index  No.  II-CERCLA-95-0225. 
Comments  should  be  sent  to:  Carol  Y. 
Bems,  New  York/Caribbean  Superfund 
Branch,  Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  290 
Broadway,  17th  Floor,  New  York,  New 
York.  10007-1866,  Telephone:  (212) 
637-3177. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Y.  Bems,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor,  New 
York.  New  York,  10007-1866, 
Telephone:  (212)  637-3177. 

Dated:  February  2,  1996. 
William  J.  Muszynski 

Acting  Regional  Administrator. 

(FR  Doc.  96-4256  Filed  2-23-96:  8:45  ami 

ULUNG  CODE  e5«>-60-M 

[FRL-6429-8] 

Proposed  CERCLA  Section  122(h) 
Administrative  Order  on  Consent  for 
the  Old  City  Landfill  Site  in  ColumtHis, 
IN 

AGENCY:  U.S.  Environmental  Protection 
Agency  ("U.S.  EPA"). 
ACTION:  Proposal  of  CERCLA  Section 
122(h)  Administrative  Order  on  Consent 
for  the  Old  City  Landfill  Site  in 
Columbus,  Indiana. 

SUMMARY:  US  EPA  proposes  to  address  . 
the  potential  liability  of  three  parties 
under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"),  42  U.S.C.  9601  et  seq..  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Pub.  L.  99-499.  for 
past  costs  incurred  in  connection  with 
the  Old  City  Landfill  Site  ("the  Site") 
located  in  Columbus,  Indiana.  The  U.S. 
EPA  proposes  to  address  the  potential 
liability  of  Arvin  Industries,  Inc.,  the 
City  of  Columbus,  Indiana,  and 
Cummins  Engine  Company  by 
execution  of  a  CERCLA  Section  122(h) 
Administrative  Order  on  Consent 
("AOC")  prepared  pursuant  to  42  U.S.C. 
9622(h).  The  kev  terms  and  conditions 


of  the  AOC  may  be  briefly  summarized 
as  follows:  (1)  The  parties  agree  to  pav 
U.S.  EPA  $42,071.00  in  satisfaction  of 
claims  for  past  costs  incurred  at  the  Site 
by  U.S.  EPA;  (2)  The  parties  agree  to 
waive  all  claims  against  the  United 
States  that  arise  out  of  response 
activities  conducted  at  the  Site;  and  (3) 
US.  EPA  affords  the  parties  a  covenant 
not  to  sue  for  past  costs  incurred  at  the 
Site  and  contribution  protection  as 
provided  by  CERCLA  Sections  113(0(2) 
and  122(h)(4)  upon  satisfadon,' 
completion  of  obligations  under  the 
AOC.  The  Site  is  on  the  National 
Priorities  List,  and  no  further  response 
activities  by  US  EPA  are  anticipated  at 
this  time.  U.S.  EPA  previously 
transferred  responsibility  for  ihe  Site  to 
the  State  of  Indiana.  The  Attorney 
General  has  approved  the  Settlement. 
DATES:  Comments  on  the  proposed  .\OC 
must  be  received  bv  US.  EPA  bv  March 
27, 1996. 

ADDRESSES:  A  copy  of  the  proposed 
AOC  is  available  for  review  at  US.  EPA. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604  Please  contact 
Andrew  Warren  at  (312)  353-5485.  prior 
to  visiting  the  Region  5  office. 

Comments  on  the  proposed  AOC 
should  be  addressed  to  Andrew  Warren, 
Office  of  Regional  Counsel.  C  S.  EPA. 
Region  5.  77  West  Jackson  Boulevard 
(Mail  Code  CS-29A).  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Warren  at  (312)  353-5485.  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  pursuant  to  Section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i).  for 
comments  on  the  proposed  .AOC. 
Comments  should  be  sent  to  the 
addressee  identified  in  this  notice. 
David  A.  Ullrich, 

Acting  Regional  j\dministrator.  U.S. 
Environmental  Protection  .Agency.  Region  ri 
IFR  Doc..  96-^258  Filed  2-23-96.  8  45  am) 

BILLMG  COOE  CS60-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

Februan*'  16,  1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995.  Pub 
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L.  96-511.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Commaiiications  Commission 

0MB  Control  No.:  3060-0421. 

Expiration  Date:  02/28/99. 

Title:  New  Service  Reporting 
Requirements  Under  Price  Cap 
Regulation. 

Estimated  Annual  Burden:  1280  total 
annual  hours;  20  hours  per  respondent: 
16  respondents. 

Description:  Price  cap  carriers  filing 
new  service  tariffs  are  subject  to  a 
quarterly  reporting  requirement  which 
commences  six  monthis  after  initiation 
of  new  services.  The  net  revenue  data 
report  is  useful  to  the  public  and  the 
Commission  in  determining  the 
reasonableness  of  rates  for  new  services. 
Hiese  reports  are  used  to  compare 
actual  operating  results  with 
projections. 
OMB  Control  No.:  3060-0536. 

Expiration  Date:  05/31/96. 

Title:  Rules  and  Requirements  for 
Telecommimications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

Form  No.:  FCC  Form  431. 

Estimated  Annual  Burden:  46,3000; 
9.26  hours  per  respondent  (average); 
5000  respondents. 

Description:  The  Americans  writh 
Disabilities  Act  of  1990  requires  the 
Commission  to  ensure  that 
telecommunications  relay  services  are 
available,  to  the  extent  p>ossible,  to 
individuals  with  hearing  and  speech 
disabilities  in  the  United  States.  To 
fulfill  this  mandate,  the  Commission 
adopted  rules  which  require  the 
provision  of  TRS  services,  set  minimum 
standards  for  telecommunications  relay 
services  (TRS)  providers  and  establish  a 
shared-funding  mechanism  for 
recovering  the  costs  of  providing 
interstate  TRS.  See  47  CFR  Sections 
64.601-64.605.  FCC  Form  431  is  used  in 
implementing  the  shared-funding 
program  for  the  recovery  of  interstate 
TRS  relay  services  costs.  All  common 
carriers  must  contribute  to  the  TRS  fund 
and  complete  FCC  Form  431.  The 
information  is  used  to  administer  the 
program.  The  1995  TRS  Fund 
Worksheet  (FCC  Form  431)  has  been 
updated  to  include  the  new  expiration 
date.  Please  note  that  the  1996  edition 
of  the  FCC  Form  431  is  not  available  for 
public  use. 

OMB  Control  No.:  3060-0540. 
Expiration  Date:  05/31/96. 


Title:  Tariff  Filing  Requirements  for 
Nondominant  Common  Carriers. 

Estimated  Annual  Burden:  202,500 
total  annual  hours;  40.5  hours  per 
respondent;  5000  respondents. 

Description:  47  CFR  Part  61.  Sections 
61.20  -  61.23  contain  tariff  fiUng 
requirements  for  nondominant  common 
carriers.  Section  203  of  the 
Communications  Act  requires  that 
carriers  file  schedules  indicating  the 
rates,  terms,  and  conditions  of  their 
service  offerings.  The  purpose  of  the 
filing  requirement  is  so  that  the 
Commission,  customers,  and  interested 
parties  can  ensure  that  the  service 
offerings  of  communications  common 
carriers  comply  with  the  requirements 
of  the  Communications  Act. 
OMB  Control  No.:  3060-0681. 

Expiration  Date:  02/28/99. 

Title:  Toil-Free  Service  Access 
Codes— CC  Docket  No.  95-155. 

Estimated  Annual  Burden:  664,070 
total  annual  responses;  .166  hours  per 
response  (average);  4,000,000 
respondents. 

Description:  In  the  Notice  of  Proposed 
Rulemaking  issued  in  CC  Docket  No. 
95-155,  the  Commission  solicited 
public  comment  on  how  toll  free 
numbers  should  be  reserved,  assigned, 
and  used.  The  NPRM  also  proposed 
several  information  collections  to 
advance  the  efficient  use  of  toll  free 
numbers,  facilitate  planning,  permit 
more  effective  analysis  of  anticipated 
number  exhaustion  and  prevent  fi^ud. 
The  entities  affected  include 
Responsible  Organizations,  800  service 
providers,  third  party  agents, 
individuals,  and/or  the  administrator  of 
the  SMS/800  database.  OMB  approved 
several  of  the  proposed  requirements 
including  the  proposed  recordkeeping, 
reporting  and  certification  requirements 
contained  in  the  NPRM. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-4181  Filed  2-23-96;  8:45  am) 

BILUNG  CODE  6712-«1-f 


Second  Meeting  of  the  WRC-97 
Advisory  Committee 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  next  meeting  of  the  WRC-97 
Advisory  Committee  will  be  held  on 
Friday,  March  8,  1996,  at  the  Federal 
Communications  Commission.  The 


purpose  of  the  meeting  is  to  continue 
preparations  for  the  1997  World 
Radiocommunication  Conference. 
DATES:  March  8, 1996;  2:30  p.m.-5:00 
p.m. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  856,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecily  C.  Holiday,  FCC  International 
Bureau,  Satellite  and 
Radiocommunication  Division,  at  (202) 
418-0719. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Commimications  Commission 
(FCC)  established  the  Advisory 
Committee  for  the  1997  World 
Radiocommimication  Conference  to 
provide  advice,  technical  support  and 
recommendations  relating  to  the 
preparation  of  recommended  United 
States  proposals  and  positions  for  the 
1997  World  Radiocommunication 
Conference  (WRC-97).  In  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  as  amended, 
this  notice  advises  interested  persons  of 
the  second  meeting  of  the  WRC-97 
Advisory  Committee. 

This  meeting  will  continue  the 
organization  of  the  Advisory  Committee. . 
It  will  also  review  the  results  of  recent 
meetings  of  the  International 
Telecommunication  Union 
Radiocommunication  Sector  relating  to 
international  preparations  for  WRC-97 
and  provide  an  update  on  the  FCC's 
preparatory  process  for  WRC-97. 

The  WRC-97  Advisory  Committee  has 
an  open  membership.  All  interested 
parties  are  invited  to  participate  in  the 
Advisory  Committee  and  to  attend  its 
meetings.  Further  information  regarding 
the  WRC-97  Advisory  Committee  is 
available  on  the  World  Wide  Web  at: 
http://www.fcc.gov/Bureaus/ 
Interhational/WWW/WRC97/ 
wrc97.html. 

The  proposed  agenda  for  the  first 
meeting  is  as  follows: 

Agenda 

Second  Meeting  of  the  WRC-97 
Advisory  Committee,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  856,  Washington, 
D.C.  20554,  March  8, 1996;  2:30  p.m.- 
5:00  p.m. 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Report  on  Recent  ITU-R  Meetings 

(CPM,  RAG,  SCRPM) 

4.  Update  on  FCC  Preparatory  Process 

for  WRC-97 

5.  Final  Advisory  Committee  Structure 

&  Introduction  of  IWG  Chairs 

6.  Advisory  Committee  Meeting 

Schedule 


7.  Other  Business 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-4183  Filed  2-23-96;  8:45  am] 

BILUNa  CODE  •712-01-M 

FEDERAL  TRADE  COMMISSION 
[File  No.  961  0022] 

Utton  Industries,  Inc.;  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  This  Consent  Agreement, 
accepted  subject  to  final  Commission 
approval,  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  and  unfair 
methods  of  competition  arising  from 
Litton 's  proposed  acquisition  of  all  of 
the  voting  securities  of  PRC  Inc.,  in  a 
transaction  valued  at  approximately 
$425  million.  The  proposed  complaint 
alleges  that  the  acquisition,  if 
consummated,  would  violate  Section  7 
of  the  Clayton  Act,  as  amended,  and 
Section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  in  the 
market  for  the  research,  development, 
manufacture  and  sale  of  Aegis 
destroyers  for  the  United  States 
Department  of  the  Navy.  The  proposed 
consent  order  would,  among  other 
things,  require  Litton  to  divest  all  of  the 
assets  relating  to  the  provision  of 
systems  engineering  and  technical 
assistance  services  ("SETA  Services")  in 
support  of  the  U.S.  Department  of  the 
Navy's  Aegis  destroyer  program.  In 
addition,  Litton  has  signed  an  Interim 
Agreement  providing  that  the  terms  of 
the  Consent  Agreement  will  become 
effective  immediately. 
DATES:  Comments  must  be  received  on 
or  before  April  26, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  H-159,  Sixth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Malester,  FrC/S-2308, 
Washington,  DC  20580  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
following  consent  agreement  containing 
a  consent  order  to  cease  and  desist, 
having  been  filed  with  and  accepted. 


subject  to  final  approval,  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR.  4.9(b)(6)(ii)). 

In  the  Matter  of:  LiUon  Industries,  Inc.,  a 
corporation.  File  No.  961-0022. 

Agreement  Containing  Conaent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Litton  Industries,  Inc. 
("Utton")  of  PRC  Inc.  ("PRC"),  and  it 
now  appearing  that  Litton,  hereinafter 
sometimes  referred  to  as  "Proposed 
Respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets,  and  providing  for  certain 
other  relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent  Litton,  by  its  duly 
authorized  oncers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Litton  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Delaware  with 
its  principal  executive  offices  located  at 
21240  Burbank  Boulevard,  Woodland 
Hills,  CaUfomia,  91367-6675. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

a.  any  further  procedural  steps; 

b.  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  any  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  Proposed  Respondent  shall  submit, 
within  thirty  (30)  days  of  the  date  this 
Agreement  is  signed  by  Proposed 
Respondent,  an  initial  compliance 
report,  as  contemplated  by  Rules  2.33 
and  4.9(b)(7)  of  the  Commission's  Rules 
of  Practice  and  Procedure.  16  CFR  2.33 
and  4.9(b)(7),  duly  signed  by  the 
Proposed  Respondent,  setting  forth  in 
precise  detail  the  manner  in  which 
Proposed  Respondent  will  comply  with 
Paragraphs  II  and  III  of  the  proposed 
consent  order,  when  and  if  entered. 
Among  other  things,  the  report  shall    • 
include  a  full  and  complete  description 
of  the  efforts  planned  or  underway  to 
comply  with  the  terms  and  conditions 
of  the  proposed  order,  including: 


(1)  a  list  of  the  firms  to  which 
Proposed  Respondent  (i)  has  offered, 
and  (ii)  intends  to  offer,  the  SETA 
Services  Operations: 

(2)  the  actions,  procedures  and 
directives  Litton  will  employ  to  complv 
with  Paragraphs  II.G.,  II.H..  II.I..  and  III' 
of  the  proposed  consent  order. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  ser\e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that. 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  furthernotice  to  Proposed 
Respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  de<:ision  containing  the 
following  order  to  divest  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  Proposed 
Respondent  shall  constitute  ser\ice 
Proposed  Respondent  waives  any  right 
it  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 
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8.  Proposed  Respondent  has  read  the 
proposed  complaint  and  order  i 

contemplated  hereby.  Proposed 
Respondent  understands  diat  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
Respondent  further  understands  it  may 
be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final.  By  signing  this  Agreement, 
Proposed  Respondent  represents  that 
the  reUef  contemplated  by  this 
Agreement  can  be  accomplished. 

Order  , 

/  ' 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Litton"  means 
Litton  Industries,  Inc.,  its  directors, 
officers,  employees,  agents  and 
representatives,  predecessors, 
successors  and  assigns;  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Litton,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  successors, 
and  assigns. 

B.  "Ingalls"  means  Ingalls 
Shipbuilding,  Inc.,  a  subsidiary  of 
Litton,  with  its  principal  place  of 
business  at  100  W.  River  Road,  I 
Pascagoula,  Mississippi,  39568-0149, 
which  is  engaged  in,  among  other 
things,  the  research,  development, 
manufacture  and  sale  of  Aegis 
destroyers  to  the  United  States 
Department  of  the  Navy,  and  its 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Lagalls,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  successors 
and  assigns. 

C.  "Bath  Iron  Works"  means  Bath  Iron 
Works  Corporation,  a  subsidiary  of 
General  Dynamics  Corporation,  with  its 
principal  place  of  business  at  700 
Washington  Street,  Bath,  Maine,  04530, 
which  is  engaged  in,  among  other' 
things,  the  research,  development, 
manufacture  and  sale  of  Aegis 
destroyers  to  the  United  States 
Deparbnent  of  the  Navy,  and  its 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Bath  Iron  Works, 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
successors  and  assigns. 

D.  "PRC"  means  PRC  Inc..  a  Delaware 
corporation  with  its  principal  place  of 
business  at  1500  Planning  Research 
Boulevard,  McLean,  Virginia,  22102. 
which  is  engaged  in,  among  other 
things,  the  provision  of  SETA  Services 


to  the  United  States  Department  of  the 
Navy  in  support  of  the  Aegis  destroyer 
shipbuilding  program,  its  directors, 
officers,  employees,  agents  and 
representatives,  predecessors, 
successors  and  assigns:  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  PRC,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  successors,  and 
assigns. 

E.  "Commission"  means  the  Federal 
Trade  Commission. 

F.  "Acquisition"  means  Litton's 
acquisition  of  all  of  the  voting  securities 
of  PRC  pursuant  to  a  Stock  Purchase 
Agreement  dated  December  13, 1995. 

G.  "SETA  Services  Operations" 
means  all  assets,  properties,  business 
and  goodwill,  tangible  and  intangible, 
held  by  PRC  and  used  in  the  provision 
of  SETA  Services  to  the  United  States 
Department  of  the  Navy  under  conti<act 
N00024-94-C-6430,  including,  without 
limitation,  the  following: 

1.  all  rights,  obligations  and  interests 
in  contract  N00024-94-C-6430  between 
the  Naval  Sea  Systems  Command  and 
PRC: 

2.  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  financial  information, 
technical  information,  management 
information  and  systems,  software, 
software  licenses,  inventions,  trade 
secrets,  intellectual  property,  patents, 
technology,  know-how,  specifications, 
designs,  drawings,  processes  and  quality 
control  data; 

3.  all  rights,  title  and  interests  in  and 
to  owned  or  leased  real  property, 
together  with  appurtenances,  licenses 
and  permits; 

4.  all  rights,  title  and  interests  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
sales  representatives,  distributors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  consignors  and  consignees; 

5.  all  rights  under  warranties  and 
guarantees,  express  or  implied; 

6.  all  books,  records,  and  files; 

7.  all  data  developed,  prepared, 
received,  stored  or  maintained  under 
contract  N00024-94-C-6430  or  any 
predecessor  contract  or  subcontract  to 
support  the  Aegis  shipbuilding  program, 
including  the  Aegis  technical  library; 
and 

8.  all  items  of  prepaid  expense. 

H.  "SETA  Services"  means  systems 
engineering  and  technical  assistance 
services  provided  by  PRC  to  the  United 
States  Department  of  the  Navy  in 
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support  of  the  Aegis  destroyer 
shipbuilding  program. 

I.  "Non-public  Aegis  Information" 
means  any  information  not  in  the  public 
domain  furnished  by  Ingalls  or  Bath 
Iron  Works  or  any  other  company  to 
PRC  in  its  capacity  as  provider  of  SETA 
Services  under  contract  N00024-94-C- 
6430  and  any  predecessor  contract. 

// 

It  is  further  ordered  That: 

A.  Litton  shall  divest,  absolutely  and 
in  good  faith,  within  ninety  (90)  days  of 
the  date  Litton  signs  this  order,  the 
SETA  Services  Operations,  and  shall 
also  divest  such  additional  ancillary 
PRC  assets  as  are  necessary  to  assure  the 
continued  ability  of  the  acquirer  to 
provide  SETA  Services. 

B.  Litton  shall  divest  the  SETA 
Services  Operations  only  to  an  acquirer 
that  receives  the  prior  approval  of  the 
Commission  and  of  the  United  States 
Department  of  the  Navy,  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  ensure  the  continued 
provision  of  SETA  Services  in  the  same 
manner  as  provided  by  PRC  at  the  time 
of  the  proposed  divestiture,  at  no 
increased  cost  to  the  United  States 
Department  of  the  Navy,  and  to  remedy 
the  lessening  of  competition  alleged  in 
the  Commission's  complaint. 

C.  Pending  divestiture  of  the  SETA 
Services  Operations,  Litton  shall  take 
such  actions  as  are  necessary  to  ensure 
the  continued  provision  of  SETA 
Services,  and  to  maintain  the  viability 
and  marketability  of  the  assets  used  to 
provide  SETA  Services,  and  to  prevent 
the  destruction,  removal,  wasting, 
deterioration  or  impairment  of  the  assets 
used  to  provide  SETA  Services,  and  to 
prevent  the  disclosure  of  Non-public 
Aegis  Information. 

D.  Upon  reasonable  notice  from  the 
acquirer  or  from  the  United  States 
Department  of  the  Navy  to  respondent, 
respondent  shall  provide  such  technical 
assistance  to  the  acquirer  as  is 
reasonably  necessary  to  enable  the 
acquirer  to  provide  SETA  Services  in 
substantially  the  same  manner  and 
quality  as  provided  by  PRC  prior  to 
divestiture.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  and  training 
at  the  acquirer's  facility  for  a  period  of 
time  sufficient  to  satisfy  the  acquirer's 
management  that  its  personnel  are 
appropriately  trained  in  the  skills 
necessary  to  perform  the  SETA  Services 
Operations.  Respondent  shall  convey  all 
know-how  necessary  to  perform  the 
SETA  Services  Operations  in 
substantially  the  same  manner  and 
quality  employed  or  achieved  by  PRC 


prior  to  divestiture.  However, 
respondent  shall  not  be  required  to 
continue  providing  such  assistance  for 
more  than  one  (1)  year  from  the  date  of 
the  divestiture.  Respondent  shall  charge 
the  acquirer  at  a  rate  no  more  than  its 
own  costs  for  providing  such  technical 
assistance. 

E.  At  the  time  of  the  execution  of  a 
purchase  agreement  between  Litton  and 
a  proposed  acquirer  of  the  SETA 
Services  Operations,  Litton  shall 
provide  the  acquirer  with  a  complete 
list  of  all  current  full-time,  non-clerical, 
salaried  employees  of  PRC  engaged  in 
the  provision  of  SETA  Services  on  the 
date  of  the  purchase  agreement.  Such 
list  shall  state  each  such  individual's 
name,  position,  address,  telephone 
number,  and  a  description  of  the  duties 
of  and  work  performed  by  the 
individual  in  connection  with  the  SETA 
Services  Operations. 

F.  Litton  shall  provide  the  proposed 
acquirer  with  an  opportunity  to  inspect 
the  personnel  files  and  other 
documentation  relating  to  the 
individuals  identified  in  Paragraph  n.E. 
of  this  order  to  the  extent  permissible 
imder  applicable  laws.  For  a  period  of 
six  (6)  months  following  the  divestiture. 
Litton  shall  further  provide  the  acquirer 
Math  an  opportunity  to  interview  such 
individuals  and  negotiate  employment 
contracts  with  them. 

G.  Litton  shall  provide  all  ciurent 
employees  identified  in  Paragraph  II.E. 
of  this  order  with  financial  incentives  to 
continue  in  their  employment  positions 
pending  divestiture  of  the  SETA 
Services  Operations,  and  to  accept 
employment  with  the  acquirer  at  the 
time  of  the  divestiture.  Such  incentives 
shall  include  continuation  of  all 
employee  benefits  offered  by  Litton 
until  the  date  of  the  divestiture,  and 
vesting  of  all  pension  benefits. 

H.  For  a  period  of  two  (2)  years 
commencing  on  the  date  of  the 
individual's  employment  by  the 
acquirer,  Litton  shall  not  rehire  any  of 
the  individuals  identified  in  Paragraph 
n.E.  of  this  order  who  accept 
employment  with  the  acquirer. 

I.  Prior  to  divestiture,  Litton  shall  not 
transfer  any  of  the  individuals  identified 
in  Paragraph  II.E.  of  this  order  whose 
employment  responsibilities  involve 
access  to  Non-pubUc  Aegis  Information 
bom  SETA  Services  Operations  to  any 
other  positions. 

Ill 

It  is  further  ordered  That: 
A.  Respondent  shall  not,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Aegis  Information, 
provide,  disclose,  or  otherwise  make 


available  to  Ingalls  or  any  other  entity 
any  Non-Public  Aegis  Information. 
B.  PRC  shall  use  any  Non-Public 
Aegis  Information  only  in  its  capacity  as 
provider  of  technical  assistance  to  the 
acquirer,  pursuant  to  Paragraph  D.D.  of 
this  Order,  unless  PRC  obtains  the  prior 
written  consent  of  the  proprietor  of  the 
Non-Public  Aegis  Information. 

IV 

It  is  further  ordered  That: 

A.  If  Litton  has  not  divested, 
absolutely  and  in  good  faith,  and  with 
the  prior  approval  of  the  Commission 
and  the  United  States  Department  of  the 
Navy,  the  SETA  Services  Operations 
within  ninety  (90)  days  of  the  date 
Litton  signs  this  order,  the  Commission 
may  appoint  a  trustee  to  divest  the 
SETA  Services  Operations.  In  the  event 
that  the  Commission  or  the  Attorney 
General  brings  an  action  pursuant  to 
section  5(7)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45(7),  or  any 
other  statute  enforced  by  the 
Commission,  Litton  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  FV  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(f)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  Litton  to 
comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  IV.A.,  Litton  shall  consent  to 
the  following  terms  and  conditions 
regarding'the  trustee's  powers,  duties, 
authority,  and  responsibilities; 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Litton, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Litton  has  not  opposed, 
in  writing,  including  the  reasons  for 
opposing,  the  selection  of  any  proposed 
trustee  within  ten  (10)  days  after  notice 
by  the  staff  of  the  Commission  to  Litton 
of  the  identity  of  any  proposed  trustee, 
Litton  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  SETA  Services  Operations. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Litton  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 


trustee,  of  the  court,  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestiture  required  by  this  order. 

4.  The  trustee  shall  nave  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  IV. B. 3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission  and  of 
the  United  States  Department  of  the 
Navy.  If,  however,  at  the  end  of  the 
twelve  month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be  achieved 
within  a  reasonable  time,  the  divestiture 
period  may  be  extended  by  the 
Commission,  or.  in  the  case  of  a  court- 
appointed  trustee,  by  the  court; 
provided,  however,  the  Commission 
may  extend  this  period  only  two  (2) 
times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the 
SETA  Services  Operations,  or  to  any 
other  relevant  information,  as  the 
trustee  may  request.  Litton  shall 
develop  such  financial  or  other 
information  as  the  trustee  may  request 
and  shall  cooperate  with  the  trustee. 
Litton  shall  take  no  action  to  interfere 
with  or  impede  the  trustee's 
accomplishment  of  the  divestiture.  Any 
delays  in  divestiture  caused  by  Litton 
shall  extend  the  time  for  divestiture 
under  this  Paragraph  in  an  amount 
equal  to  the  delay,  as  determined  by  the 
Commission  or.  for  a  court-appointed 
trustee,  by  the  court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission  and  to  the  United  States 
Department  of  the  Navy.  sub)e(.t  to 
Litton's  absolute  and  unconditional 
obligation  to  divest  at  no  minimum 
price.  The  divestiture  shall  be  made  in 
the  manner  and  to  the  acquirer  as  set 
out  in  Paragraph  II  of  this  order, 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  and  the  United  States 
Department  of  the  Navy  determine  to 
approve  more  than  one  such  acquiring 
entity,  the  trustee  shall  divest  the  SET.\ 
Services  Operations  to  the  acquiring 
entity  or  entities  selected  by  Litton  from 
among  those  approved  by  the 
Commission  and  the  United  States 
Department  of  the  Navy. 

7.  The  trustee  shall  sierve  at  the  cost 
and  expense  of  Litton,  without  bond  or 
other  security  unless  paid  for  by  Litton, 
on  such  reasonable  and  customary  terms 
and  conditions  as  the  Commission  or  a 
count  mav  set.  The  trustee  shall  have 
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the  authority  to  employ,  at  the  cost  and 
expense  of  Litton,  such  consultants, 
accoiuitants,  attorneys,  investment 
bankers,  business  brokers,  appraisers. 
and  other  representatives  and  assistants 
as  are  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Litton,  and  the  trustee's  powrer  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
SETA  Services  Operations. 

8.  Litton  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  Ae  performance  of  the 
trustee's  duties,  including  all  reasonable 
fises  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for,  or  defense  of  any  claim. 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
.losses,  damages,  claims,  or  expenses 

result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  IV.A.  of  this 
order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  SETA  Services  Operations. 

12.  The  trustee  shall  also  divest  such 
additional  ancillary  assets  and 
businesses  and  effect  such  arrangements 
as  are  necessary  to  assure  the 
marketability,  viability  and 
competitiveness  of  the  SETA  Services 
Operations. 

13.  The  trustee  shall  report  in  writing 
to  Litton  and  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

V 

It  is  further  ordered  That  Respondents 
shall  comply  with  all  terms  of  the 
Interim  Agreement,  attached  to  this 
order  and  made  a  part  hereof  as 


Appendix  L  Said  Interim  Agreement 
shall  continue  in  effect  until  the 
provisions  in  Paragraphs  11  and  III  are 
complied  with  or  until  such  other  time 
as  is  stated  in  said  Interim  Agreement. 

VI 

It  is  further  ordered  That  within  thirty 
(30)  days  after  the  date  this  order 
becomes  final  and  every  thirty  (30)  days 
thereafter  until  Litton  has  fully 
complied  with  Paragraph  II  and  IV  of 
this  order,  Litton  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with 
Paragraphs  II  and  IV  of  this  order.  Litton 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraphs  II  and  IV  including  a 
description  of  all  substantive  contacts  or 
negotiations  for  the  divestiture  required 
by  this  order,  including  the  identity  of 
all  parties  contacted.  Litton  shall 
include  in  its  compliancejreports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning  the 
divestiture. 

VII 

It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  Litton  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  docimients  in  the 
possession  or  under  the  control  of 
Litton,  relating  to  any  matters  contained 
in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to  Litton, 
and  without  restraint  or  interference 
from  Litton,  to  interview  officers, 
directors,  or  employees  of  Litton,  who 
may  have  counsel  present,  regarding 
any  such  matters. 

VIII 

It  is  further  ordered  That  until  Litton 
has  completed  all  of  its  obligations 
under  this  order,  Litton  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
Respondent  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  the  order. 


UMI 


DC 

It  is  further  ordered  That, 
notwithstanding  any  other  provision  of 
this  Order,  this  Order  shall  terminate 
ten  (10)  years  from  the  date  this  Order 
becomes  final. 

Appendix  I 

In  the  Matter  of:  Litton  Industries,  Inc.,  a 
corporation.  File  No.  961-0022. 

Interim  Agreement 

This  Interim  Agreement  is  by  and 
between  Litton  Industries.  Inc. 
("Litton"),  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware,  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15U.S.C.  41.etseg. 

Premises 

Whereas,  Litton  has  proposed  to 
acquire  one  hundred  percent  of  the 
voting  securities  of  PRC  Inc.,  a 
subsidiary  of  Black  &  Decker 
Corporation;  and 

whereas,  the  Commission  is  now 
investigating  the  proposed  acquisition 
to  determine  if  it  would  violate  any  of 
the  statutes  the  Commission  enforces; 
and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Agreement"),  the 
Commission  will  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  subsequently  may  either 
withdraw  such  acceptance  or  issue  and 
serve  its  Complaint  and  decision  in 
disposition  of  the  proceeding  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  competition 
during  the  period  prior  to  the  final 
issuance  of  the  Consent  Agreement  by 
the  Commission  (after  the  60-day  public 
notice  period),  there  may  be  interim 
competitive  harm  and  divestiture  or 
other  relief  resulting  from  a  proceeding 
challenging  the  legality  of  the  proposed 
acquisition  might  not  be  possible,  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  Litton  entering  into  this 
Interim  Agreement  shall  in  no  way  be 
construed  as  an  admission  by  Litton  that 
the  proposed  acquisition  constitutes  a 
violation  of  any  statute;  and 

Whereas,  Litton  understands  that  no 
act  or  transaction  contemplated  by  this 
Interim  Agreement  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 


anything  contained  in  this  Interim 
Agreement. 

Now,  Therefore.  Litton  agrees,  upon 
the  understanding  that  the  Commission 
has  not  yet  determined  whether  the 
proposed  acquisition  will  be  challenged, 
and  in  consideration  of  the 
Commission's  agreement  that,  at  the 
time  it  accepts  the  Consent  Agreement 
for  public  comment,  it  will  grant  early 
termination  of  the  Hart-Scott-Rodino 
waiting  period,  as  follows: 

1.  Litton  agrees  to  execute  and  be 
bound  by  the  terms  of  the  Order 
contained  in  the  Consent  Agreement,  as 
if  it  were  final,  from  the  date  Litton 
signs  the  Consent  Agreement. 

2.  Litton  agrees  to  deliver,  within 
three  (3)  days  of  the  date  the  Consent 
Agreement  is  accepted  for  public 
comment  by  the  Commission,  a  copy  of 
the  Consent  Agreement  and  a  copy  of 
this  Interim  Agreement  to  the  United 
States  Department  of  Defense  and  to 
General  Dynamics  Corporation. 

3.  Litton  agrees  to  suomit,  within 
thirty  (30)  days  of  the  date  the  Consent 
Agreement  is  signed  by  Litton,  an  initial 
report,  pursuant  to  Section  2.33  of  the 
Commission's  Rules,  signed  by  Litton 
setting  forth  in  detail  the  manner  in 
which  Litton  will  comply  with 
Paragraphs  II  and  III  of  the  Consent 
Agreement. 

4.  Litton  agrees  that,  from  the  date 
Litton  signs  the  Consent  Agreement 
until  the  first  of  the  dates  listed  in 
subparagraphs  4.a  and  4.b,  it  will 
comply  with  the  provisions  of  this 
Interim  Agreement: 

a.  Ten  (10)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Agreement  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules; 

b.  The  date  the  Commission  finally 
issues  its  Complaint  and  its  Decision 
and  Order. 

5.  Litton  waives  all  rights  to  contest 
the  validity  of  this  Interim  Agreement. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Interim 
Agreement,  subject  to  any  legally 
recognized  privilege  and  applicable 
United  States  Government  national 
security  requirements,  and  upon  written 
request,  and  on  reasonable  notice,  to 
Litton  made  to  its  principal  office, 
Litton  shall  permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
Litton  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  Litton 
relating  to  compliance  with  this  Interim 
Agreement;  and 


b.  Upon  five  (5)  days'  notice  to  Litton 
and  without  restraint  or  interference 
from  it,  to  interview  officers,  directors, 
or  employees  of  Litton,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

7.  This  Interim  Agreement  shall  not 
be  binding  until  accepted  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  proposed  Consent  Order  from  Litton 
Industries,  Inc.  ("Litton"),  under  which 
Litton  will  be  required  to  divest  all  of 
the  assets  relating  to  the  provision  of 
systems  engineering  and  technical 
assistance  ser\'ices  ("SETA  Services")  in 
support  of  the  United  States  Department 
of  the  Navy's  Aegis  destroyer  program. 
In  addition,  Litton  has  signed  an  Interim 
Agreement  providing  that  the  terms  of 
the  Consent  Agreement  will  become 
effective  immediately. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
du'ing  this  period  will  become  part  of 
the  public  record.  After  si.xty  (60)  days, 
the  Commission  will  again  review  the 
proposed  Consent  Order  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Order  or  make  final 
the  proposed  Order. 

Pursuant  to  a  Stock  Purchase 
Agreement  dated  December  13,  1995, 
Litton  proposed  to  acquire  all  of  the 
voting  securities  of  PRC  Inc.,  in  a 
transaction  valued  at  approximately 
S425  million.  The  proposed  Complaint 
alleges  that  the  acquisition,  if 
consummated,  would  violate  Section  7 
of  the  Clayton  Act.  as  amended,  15 
U.S.C.  18,' and  Section  5  of  the  Federal 
Trade  Commis.sion  Act,  as  amended,  15 
U.S.C.  45,  in  the  market  for  the  research, 
development,  manufacture  and  sale  of 
Aegis  destroyers  for  the  United  States 
Department  of  the  Navy. 

Litton  is  one  of  only  two 
manufacturers  of  the  Aegis  destroyer, 
and  PRC  is  the  Navy's  sole  .supplier  of 
SETA  Services  for  the  Aegis  program.  In 
its  capacity  as  SETA  contractor  for  the 
Aegis  program,  PRC  is  charged  with  the 
responsibility  for,  among  other  things, 
developing  technical  and  other 
specifications  for  Aegis  destroyer 
procurements,  assessing  bid  and  other 
proposals  submitted  by  the  two  Aegis 
destroyer  manufacturers,  and  evaluating 
the  cost  and  quality  performance  of  the 
two  Aegis  destroyer  producers.  If  the 
proposed  acquisition  takes  place,  Litton, 


one  of  the  two  Aegis  destroyer 
manufacturers,  would  bet  ome  the  Aegis 
SETA  contractor  as  well. 

The  proposed  acquisition  of  PRC  by 
Litton  raises  antitrust  concerns  in  two 
areas.  First,  to  perform  the  function  of 
SETA  contractor  for  the  Aegis  program, 
it  is  necessary  for  PRC  to  obt-iin  a  great 
deal  of  highly  competitively  sensitive 
information,  including  detailed  cost 
data,  from  the  two  Aegis  destroyer 
manufacturers.  Litton  and  General 
Dynamics.  If  Litton  acquires  PRC.  and 
thus  becomes  the  SETA  contractor. 
Litton  will  have  access  to  this 
information  from  its  only  Aegis 
destroyer  competitor.  General 
Dynamics,  .\ccess  to  this  information 
may  enable  Litton  to  raise  Aegis 
destroyer  prices  by  bidding  less 
aggressively  than  it  otherwise  would 
Second,  if  Litton  assumes  the  role  of 
Aegis  SETA  contractor,  it  may  be  able 
to  anticompetitively  favor  itself  and 
disfavor  General  Dynamics  in  a  variety 
of  ways,  such  as  setting  unfair 
procurement  spet;irications  or 
submitting  unfair  performance 
evaluations. 

The  proposed  Consent  Order  requires 
Litton  to  divest  PRCs  SETA  contract  for 
the  Aegis  program,  and  all  of  PRCs 
assets  associated  with  the  performance 
of  that  contract,  within  ninety  (90)  days 
of  the  date  Litton  signed  the  Consent 
Order.  The  proposed  Consent  Order 
states  that  this  divestiture  shall  be  to  an 
acquirer  approved  by  the  Commission 
and  the  United  States  Department  of  the 
Navv.  If  Litton  fails  to  divest  the  assets 
within  ninety  (90)  days,  a  trustee  may 
be  appointed  to  accomplish  the 
divestiture.  The  proposed  Consent 
Order  also  requires  Litton  to  provide 
technical  assistanie  to  the  acquirer  for 
a  period  of  one  (1)  year,  at  the  request 
of  the  United  States  Department  of  the 
Navy  or  of  the  acquirer 

The  Order  also  requires  Litton  to 
provide  the  Commission  a  report  of 
compliance  with  the  divestiture 
provisions  of  the  Order  within  thirty 
(30)  davs  following  the  date  the  Order 
becomes  final,  and  e\ery  thirt\  (30)  days 
thereafter  until  Litton  has  completed  the 
required  divestiture. 

The  purpose  of  this  analysis  is  to 
facilitate  the  publii  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  offu:ial  interpretation  ol 
the  agreement  and  proposed  Order  or  to 
modifv  in  anv  wav  their  terms 
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By  direction  of  the  Conunission. 
Daaald&aark, 
Secretary. 

Conamiag  Statement  of  Commissioner 
Mary  L.  Anmenaga,  Litton  Industries/ 
PRC,  rUe  Na  961  0022 

I  agree  with  my  colleagues  that  the 
consent  agreement  that  the  Commission 
accepts  today  for  purposes  of  soliciting 
public  comment  properly  addresses  the 
anticompetitive  implications  of  the 
proposed  transaction.  I  conciu'  in  the 
Commission's  action  except  to  the 
extent  that  Paragraph  U.B.  of  the 
proposed  order  makes  the  Department 
of  the  Navy  a  participant  with  the 
Commission  in  giving  antitrust  approval 
to  any  divestitiue  proposed  imder 
Paragraph  n.A.  of  the  order. 

With  due  deference  to  the  Department 
of  Defense  and  in  full  recognition  that 
the  Department  of  the  Navy  has  the 
power  to  decide  with  which  firms  it  will 
contract  for  the  provision  of  goods  and 
services  vital  to  the  national  security,  no 
persuasive  argument  has  been  presented 
to  suggest  that  the  Navy  has  or  should 
have  a  role  in  deciding  the  competitive 
implications  of  a  particular  divestiture. 
In  addition,  no  showing  has  been  made 
that  this  case  is  unique,  that  national 
security  issues  or  concerns  relating  to 
the  integrity  of  the  AEGIS  destroyer 
program,  to  the  extent  they  may  be 
affiected  by  this  order,  could  not  have 
been  addressed,  as  they  apparently  have 
been  in  other  defense-related 
transactions,^  without  inclusion  of  the 
Department  of  the  Navy  as  a  necessary 
participant  in  a  decision  committed  by 
statute  to  the  Commission. 

The  need  to  obtain  technical 
assistance  in  reviewing  commercial 
transactions  in  sophisticated  markets  is 
not  uncommon.  Nor  should  the 
Commission  forget  that  national  security 
is  the  province  of  the  country's  defense 
agencies.  The  Commission  might  well 
find  it  necessary  to  consult  with  the 
Department  of  the  Navy  both  to  assess 
the  viability  of  a  proposed  buyer  of  the 
PRC  assets  to  be  divested  and  to  ensure 
that  a  proposed  transaction  is  not 
inconsistent  with  national  security.  I 
would  have  preferred,  however,  to 
accommodate  that  need  in  this  case  by 
means  other  than  making  the 
Department  of  the  Navy  a  partner  with 
the  Commission  in  interpreting  and 
applying  a  final  order  of  the 
Commission. 

(FR  Ooc.  96-4186  Filed  2-23-96;  S:45  am] 
BRXHQ  CQOC  tTSO-Ot-M 


'  See  Lockheed  Corporation.  C-3S76.  decision 
and  order  (May  9. 1995):  See  also  ARKLA.  Inc.,  112 
F.T.C  909  (19891 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease  ■ 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

Times  and  Dates:  1  p.m. -4  p.m.,  March  18, 
1996.  8:30-3:30  p.m.,  March  19,  1996. 

Place:  Wyndham  Garden  Hotel-Buckhead, 
3340  Peachtree  Road,  NE,  Atlanta.  Georgia 
30326. 

Sfofus; Closed:  1-2  p.m.,  March  18, 1996, 
and  8:30-9  a.m.,  March  19, 1996;  Open:  2- 
4  p.m.,  March  18, 1996,  and  9  a.m.-3:30  p.m., 
March  19, 1996. 

Purpose:  The  Committee  will  continue  to 
make  recommendations  on  policy,  strategy, 
objectives,  and  priorities  including  the 
balance  and  mix  of  intramural  and 
extramural  research;  advise  on  the 
implementation  of  a  national  plan  for  inquiry 
prevention  and  control,  the  development  of 
new  technologies  and  their  application;  and 
review  progress  toward  injury  prevention 
.  and  control. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  closed  session  from  1-2  p.m.  on 
March  18.  1996.  The  purpose  of  this  closed 
session  is  for  the  Science  and  Program 
Review  Work  Group  to  consider  Injury 
Control  Research  Center  grant  applications 
recommended  for  further  consideration  by 
the  CDC  Injury  Research  Grant  Review 
Committee.  On  March  19, 1996,  from  8:30 
a.m.  to  9  a.m.,  the  meeting  will  convene  in 
closed  session  in  order  for  the  full  Committee 
to  vote  on  a  funding  recommendation.  These 
portions  of  the  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552(c)  (4)  and  (6)  title  5 
U.S.C,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463.  Following  the  closed  session  of  the 
Work  Group,  there  will  be  discussions  on 
future  grant  program  announcements,  ad  hoc 
committee  reports,  and  updates  on  further 
progress  on  standing  Work  Group  issues. 
Following  the  closed  session  of  the  full 
Committee,  the  Committee  will  discuss  (1)  an 
update  from  the  Director,  National  Center  for 
Injury  Prevention  and  Control  (NaPC);  (2) 
biomechanics  and  injury  control;  (3)  reports 
from  the  Family  and  Intimate  Violence 
Subcommittee  and  the  Science  and  Program 
Review  Work  Group:  and  (4)  updates  on 
injury  issues  from  other  Federal  agencies.  • 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Mr. 
Thomas  A.  Bartenfeld,  Acting  Executive 
Secretary.  ACIPC,  NCIPC.  CDC,  4770  Buford 
Highway,  NE,  M/S  K60,  Atlanta,  Georgia 
30341-3724.  telephone  770/488-4230. 


Dated:  February  15, 1996. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  96-4239  Filed  2-23-96;  8:45  am) 
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Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC): 
Family  and  Intimate  Violence 
Prevention  Subcommittee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  AQPC  Family  and  Intimate 
Violence  Prevention  Subcommittee. 

Time  and  Date:  9  a.m.-n:45  a.m.,  March 
18. 1996. 

Place:  Wyndham  Garden  Hotel-Buckhead, 
3340  Peachtree  Road,  NE,  Atlanta.  Georgia 
30326. 

Stofus.- Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  To  provide  and  make 
recommendations  to  ACIPC  and  the  Director, 
National  Center  for  Injury  Prevention  and 
Control  [NCIPC],  regarding  feasible  goals  for 
prevention  and  control  of  family  and 
intimate  violence.  The  Subcommittee  makes 
recommendations  regarding  policies, 
strategies,  objectives  and  priorities:  and 
advises  on  the  development  of  a  national 
plan  for  family  and  intimate  violence  and  the 
development  of  new  technologies  and  their 
subsequent  application. 

Matters  to  be  Discussed:  The 
Subcommittee  will  discuss  the  funding  of 
community-based  and  extramurual  research 
projects  as  well  as  discuss  the 
Subcommittee's  role  on  issues  related  to 
charter  renewal. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Ms. 
Denise  Johnson,  Acting  Team  Leader,  Family 
and  Intimate  Violence  Prevention  Team, 
Division  of  Violence  Prevention,  NCIPC, 
CDC,  4770  Buford  Highway,  NE,  M/S  K60, 
Atlanta.  Georgia  30341-3724.  telephone  770/ 
488-4410. 

Dated:  February  15, 199§. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  96-4238  Filed  2-23-95;  8:45  am] 
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Request  for  Nominations  of 
Candidates  to  Serve  on  the  National 
Vaccine  Advisory  Committee, 
Department  of  Health  and  Human 
Services 

The  Public  Health  Service  (PHS)  is 
soliciting  nominations  for  possible 


membership  on  the  National  Vaccine 
Advisory  Committee  (NVAC).  This 
committee  studies  and  recommends 
ways  to  encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  products  in  the  States; 
recommends  research  priorities  and 
other  measures  the  Director  of  the 
National  Vaccine  Program  should  take 
to  enhance  the  safety  and  efficacy  of 
vaccines;  advises  the  Director  of  the 
Program  in  the  implementation  of 
sections  2102.  2103.  and  2104.  of  the 
PHS  Act;  and  identifies  annually  for  the 
Director  of  the  Program  the  most 
important  areas  of  government  and  non- 
government cooperation  that  should  be 
considered  in  implementing  sections 
2102,  2103,  and  2104,  of  the  PHS  Act. 

Nominations  are  being  sought  for 
individuals  engaged  in  vaccine  research 
or  the  manufacture  of  vaccines  or  who 
are  physicians,  members  of  parent 
organizations  concerned  with 
immunizations,  or  representatives  of 
State  or  local  health  agencies,  or  public 
health  organizations.  Federal  employees 
will  not  be  considered  for  membership. 
Members  may  be  invited  to  serve  a  four- 
year  term. 

Close  attention  will  be  given  to 
minority  and  female  representation; 
therefore  nominations  from  these  groups 
are  encouraged. 

The  following  information  is 
requested:  name,  affiliation,  address, 
telephone  number,  and  a  current 
curriculum  vitae.  Nominations  should 
be  sent,  in  wTiting,  and  postmarked  by 
March  15, 1996,  to:  Gloria  A.  Kovach, 
Committee  Management  Specialist, 
NVAC,  National  Vaccine  Program 
Office,  Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road.  NE, 
M/S  D28,  Atlanta.  (Georgia  30333. 
Telephone  or  facsimile  submission 
cannot  be  accepted. 

Dated:  February  15. 1996. 
Carolyn ).  Russell, 

Director.  Management  Services  and  Analysis 
Office.  Centers  for  Disease  Control  and 
Prevention. 
(FR  Doc.  96-4217  Filed  2-23-96:  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  96F-0053] 

Eastman  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  Eastman  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  dimethyl  1,4- 
cyclohexanedicarboxylate  as  a  monomer 
in  polyester  resins  employed  in 
adhesives  as  components  of  articles 
intended  for  use  in  contact  with  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  27. 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (F/VP  5E4481)  has  been  filed  by 
Eastman  Chemical  Co.,  P.O.  Box  1994, 
Kingsport.  TN  37662.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  175.105  Adhesives  (21 
CFR  175.105)  to  provide  for  the  safe  use 
of  dimethyl  1,4- 

cyclohexanedicarboxylate  as  a  monomer 
in  polyester  resins  employed  in 
adhesives  as  components  of  articles 
intended  for  use  in  contact  with  food. 
The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  March  27,  1996, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  asse.ssment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  February  8.  1996. 
Alan  M.  Rulis. 

Director.  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc  96-4286  Filed  2-23-96.  8:45  ami 
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[Docket  No.  96F-0052] 

Milliken  &  Co.;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Milliken  &  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  additional  safe  use  of 
dimethyldibenzylidene  sorbitol  as  a 
clarifying  agent  for  propylene 
homopolymers  and  high-propylene 
copolymers  articles  intended  for  use  in 
contact  with  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  27.  1996. 

ADDRESSES:  Submit  written  i:omments 
to  the  Dockets  Management  Branch 
[HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville.  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-21fi),  Food  and 
Drug  Administration,  200  C  Street  SW.. 
Washington,  DC  20204.  202-418-3081 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U  S.C  348(b)(5))). 
notice  is  gi\en  that  a  food  additive 
petition  (F.^P  684495)  has  been  filed  b\ 
Milliken  &  Co..  do  Keller  and  Heckman 
1001  G  St.  NW..  suite  500  West. 
Washington.  DC  20001,  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  *>  178.3295  Clarifying 
agents  for  polpntTs  (21  CFR  178.3295) 
to  provide  for  the  additional  s.Tfe  use  of 
dimethyldibenzylidene  sorbitol  as  a 
clarifying  agent  for  olefin  polymers 
complving  with  t,  177.1520  (21  CFR 
177.1520).  items  1.1,  3.1.  and  3.2.  for 
contact  with  food  under  condition  of 
use  A.  described  in  Table  2  of 
^  176.170(c)  of  this  chapter. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
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encoura^  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  i«  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
perstms  may,  on  or  before  March  27, 
1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  o^ice 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  February  8. 1996. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-4188  Filed  2-23-96;  8:45  am| 
■ILUNO  COM  4iaO-01-P 


Cooperative  Arrangement  Between  the 
Food  and  Drug  Administration  and 
New  Zealand  Covering  Seafood 

AGENCY:  Food  and  Drug  Administration, 
HHS.  I 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  Cooperative  Arrangement 
between  FDA  and  the  Ministry  of  Health 
and  the  Ministry  of  Agriculture  of  New 
Zealand.  The  purpose  of  the 
Cooperative  Arrangement  is  the 
recognition  of  each  as  competent 
authorities,  having  systems  to  ensure 
safe,  wholesome,  and  truthfully  labeled 
fish  and  fishery  products. 

DATES:  The  agreement  became  effective 
December  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  J.  Walraven,  Office  of  Seafood 
(HFS-416),  Food  and  Drug 


Administration,  200  C.  St.,  SW., 
Washington  DC  20204,  202-418-3160. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
cooperative  arrangement.  Because  this 
arrangement  only  encourages  each  party 
to  achieve  compliance  with  the  other's 
regulatory  requirements,  it  does  not 
contain  a  determination  of  equivalency 
subject  to  the  Uruguay  Round 
Agreements  Act  (see  19  U.S.C.  2578a). 

Dated:  February  16,  1996. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

225-96-2004 

Cooperative  Arrangement  Between 
Department  of  Health  and  Human  Services. 
The  Food  and  Drug  Administration,  United 
States  of  America  and  The  Ministry  of 
Agriculture  and  The  Ministry  of  Health,  New 
Zealand,  to  Ensure  The  Safety  of  Imported 
Fish  and  Fishery  Products 

The  Department  of  Health  and  Human 
Services,  Food  and  I>rug  Administration  of 
the  United  States  of  America 

on  the  one  part,  and 

The  Ministry  of  Agricultiuv,  and  The 

Ministry  of  Health  of  New  Zealand 

on  the  other  part. 

Desiring  to  safeguard  public  health  and  to 
ensure  wholesomeness  and  properly  labeled 
fish  and  fishery  products; 
Recognizing  that  the  United  States, 
represented  by  the  Department  of  Health  and 
Human  Services.  Food  and  Drug 
Administration  (FDA),  and  New  Zealand 
represented  by  the  Ministry  of  Agriculture 
(MAF)  and  the  Ministry  of  Health  (MH),  as 
competent  authorities,  each  have  systems  to 
ensure  safe,  wholesome  and  properly  labeled 
fish  and  fishery  products; 
Noting  that  these  control  measures  arise  from 
authorities  that  are  the  United  States  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFD&C  Act), 
Public  Health  Service  Act  (PHS  Act),  and 
Fair  Packaging  and  Labeling  Act;  and  the 
New  Zealand  Meat  Act  1981  and  Food  Act 
1981; 

Noting  that  these  control  measures  are 
implemented  by  regulations  under  the 
aforementioned  authorities  that  are  the  New 
Zealand  Fish  Export  Processing  Regulations 
1995  and  Title  21  of  the  United  States  Code 
of  Federal  Regulations; 
ReafiBrming  tl.jt  trainin;^  programs  and 
audits  are  in  plarc,  in  both  countries  that 
proi  ide  trained  and  qualified  inspec''-- 
forces  which  are  the  New  Zealand  Circuit 
Inspector  Training  program,  supported  by  an 
inspector  audit  program,  and  FDA 
investigator  and  laboratory  analyst  education 
and  training  requirements  with  ongoing 
performance  evaluation; 
Noting  that  the  organizations,  FDA  and  MAF 
and  MH,  have  resources  \o  carry  out  the 


compliance  programs,  policies  and  laboratory 
support  activities  that  are  funded  in  New 
Zealand  by  government  appropriation  and 
fee-for-service  arrangements  and  funded  in 
the  United  States  by  government 
appropriation  at  the  Federal  and  State  level; 
Nodng  that  the  United  States  FDA  has 
carried  out  extensive  comparative  reviews  of 
the  New  Zealand  control  system  and  has 
verified  the  performance  of  that  system,  and 
New  Zealand  has  issued  a  finding  of 
acceptability  of  the  United  States  FDA 
control  system; 

Noting  that  New  Zealand  fish  and  fishery 
products  have  met  U.S.  FDA  standards  in  the 
past  based  on  FDA  import  inspections; 
Notiiig  that  this  arrangement  offers  benefits 
for  both  consumer  protection  and  trade  in 
that  it  is  an  effective  and  efficient  tool  for 
enhancing  the  safety  of  imports  while 
reducing  the  resources  that  need  to  be 
expended  to  monitor  imports  from  the 
countries  involved. 

Have  reached  an  understanding  that  the  NZ 
export  controls  enhance  the  likelihood  of 
compliance  by  NZ  seafood  with  FDA's  safety, 
quality,  and  labeling  requirements;  that  the 
FDA  processor  controls  for  seafood  enhance 
the  likelihood  of  compliance  by  US  seafood 
with  NZ  MH  safety,  quality,  and  labeling 
requirements;  and  that  the  FDA,  MAF  and 
MH  plan  to  take  this  understanding  into 
account  in  determining  frequency  of  border 
checks  when  fish  and  fishery  products  are 
offered  for  entry  into  their  respective 
countries. 

I.  Substance  of  Arrangement 

A.  Definitions 

1 .  Fish  means  fresh  or  saltwater  finfish, 
crustaceans,  mollusks,  and  other  forms  of 
aquatic  animal  life  (including,  but  not 
limited  to,  jellyfish,  sea  cucumber,  sea 
urchin,  frog,  alligator,  aquatic  turtle),  but 
excluding  birds  and  mammals,  where  such 
animals  are  intended  for  human 
consumption. 

2.  Fishery  products  means  any  edible  human 
food  product  consisting  in  whole  of  fish  or 
a  product  containing  a  portion  of  fish, 
including  fish  that  has  been  processed  in 
any  manner,  in  which  the  characterizing 
ingredient  is  fish. 

3.  Fresh  means  or  implies  that  the  food  is 
unprocessed,  that  the  food  is  in  its  raw 
state,  and  that  it  has  not  been  frozen  or 
subjected  to  any  form  of  thermal 
processing  or  any  other  form  of 
preservation. 

4.  Fresh  frozen  means  that  the  food  was 
quickly  frozen  while  still  fresh. 

5.  Participants  means  the  United  States  Food 
and  Drug  Administration  (FDA)  and  New 
Zealand's  Ministry  of  Agriculture  (MAF) 
and  New  Zealand  Ministry  of  Health  (MH). 

6.  Transparency  refers  to  the  ability  to  have 
access  to  relevant  information  about 
regulatory  and  technical  measures  so  that 
their  meanings,  applications,  and 
requirements  are  clear.  It  can  be 
accomplished  through  the  mutual 
exchange  of  information  and  assistance 
between  trading  partners,  whereby  each 
provides  the  other  with  the  texts  of  legal, 
regulatory  (except  in-process  legal  and 


regulatory  actions),  and  technical 
measures,  guidance  documents,  and  other 
information  that  apply  to  the  commodities 
subject  to  the  arrangement. 
7.  Wholesomeness  means  the  food  is  not 
filthy,  putnd,  decomposed,  or  otherwise 
unfit  for  food. 

B.  Scope 

This  arrangement  covers: 

1.  Fish  and  fishery  products  intended  for 
human  consumption  except  fresh  and  fresh 
frozen  (molluscan)  shellfish. 

2.  Food  safety,  wholesomeness.  and  labeling 
requirements  for  the  fish  and  fishery 
products  covered. 


C.  Genera}  Principles 

l.The  p>articipants  understand  that  each  one 
of  their  country's  systems  to  ensure  safe, 
wholesome  and  properly  labeled  fish  and 
fishery  products  enhances  the  likelihood 
that  exported  fish  and  fishery  products  will 
comply  with  the  other  counfry's  safety, 
quality  and  labeling  requirements.  The 
participants  intend  to  take  this 
understanding  into  account  in  determining 
the  frequency  of  border  checks  when  fish 
and  fishery  products  are  offered  for  entry 
into  their  respective  countries. 

2.  The  participants  intend  to  exchange 
information  to  ensure  transparency  as 
descrilwd  in  Annex  A. 

3.  The  participants  intend  to  establish 
procedures  for  cooperation  as  described 
Iwlow. 

a.  The  participants  plan  to  meet  regularly, 
at  least  every  two  years,  to  ensure  that 
the  basis  for  the  arrangement  continues 
to  exist. 

b.  In  cases  of  serious  and  immediate 
concern  with  respect  to  public  health  or 
safety,  the  participants  intend  to  notify 
the  designated  Liaison  Officers 
immediately,  and  written  confirmation 
of  the  concerns  to  the  Liaison  Officers 
should  follow  within  48  hours. 

c.  Where  a  Participant  has  concerns 
regarding  a  potential  risk  to  public 
health,  consultations  regarding  the 
situation  should,  upon  request  of  that 
Participant,  take  place  as  soon  as 
possible,  and  in  any  case  within  14  days, 
of  such  a  request.  Each  Participant  will 
endeavor  in  such  situations  to  provide 
all  the  information  necessary  to  reach  a 
mutually  acceptable  solution. 

4.  Nothing  in  this  arrangement  will  in  any 
way  abrogate  the  responsibility  or 
authority  of  the  U.S.  Food  and  Drug 
Administration  under  section  801  of  the 
Federal  Food,  Drug  and  Cosmetic  Act  to 
examine  any  food  product  being  offered  for 
entry  into  the  United  States  or  under  any 
other  law  administered  by  FDA.  Neither 
will  it  abrogate  the  responsibility  or 
authority  of  the  New  Zealand  Government 
Minister  of  Agriculture  pursuant  to  The 
Meat  Act  1981  or  the  Minister  of  Health 
pursuant  to  the  Food  Act  1981. 

5.  Nothing  in  this  arrangement  precludes 
either  the  U.S.  FDA,  MAF  or  MH  of  New 
Zealand  from  exercising  responsibility  to 
ensure  the  safety,  wholesomeness.  or 
properly  labeled  seafood  and  seafood 


products  being  allowed  to  enter  that 
country's  commercial  marketing  channels. 
6  All  activities  undertaken  pursuant  to  this 
arrangement  are  to  be  conducted  in 
accordance  with  the  laws  and  regulations 
of  the  United  States  and  of  New  Zealand 
and  are  subject  to  the  availability  of 
personnel,  resources  and  appropriited 
funds. 

D.  Specific  Responsibilities 

1.  MAF  intends  to  provide  FDA  with: 

a.  a  list  of  premises  licensed  by  MAF  to 
process  fish  and  fishery  products  for 
export.  MAF  intends  to  update  this  list 
as  needed  for  the  FDA  Liaison.  Office  of 
Seafood. 

b.  a  government  health  certificate  for  each 
consignment  of  fish  and  fishery  products 
exported  to  the  United  States. 

c.  an  annual  summary  showing  results  of 
compliance  audits  conducted  by  the 
MAF  Compliance  Group  for  fish  and 
fishery  products,  to  the  attention  of  the 
FDA  Liaison.  Office  of  Seafood. 

d.  in  the  event  that  the  U.S.  establishes  a 
mandatory  U.S.  seafood  Hazard  Analysis 
Critical  Control  Points  (HACCP) 
program,  N.Z.  MAF  intends  to 
demonstrate  to  the  FDA  Liaison,  Office 
of  Seafood,  how  their  system  implements 
and  ensures  that  fish  and  fishery 
products  are  produced  under  a  HACCP- 
based  program  in  compliance  or 
equivalent  with  the  U.S.  seafood  HACCP 
program. 

2.  FDA  intends  to  provide  MAF  with: 

a.  a  list  of  U.S.  seafood  processing  firms 
found  to  require  official  U.S. 
Government  regulatory  action  and 
further  details  upon  request.  FDA 
intends  to  update  this  list  as  needed. 

b.  an  annual  rejx)rt  of  FDA  Field  Seafood 
Accomplishments. 

c.  in  the  event  that  the  U.S.  establishes  a 
mandatory  U.S.  seafood  HACCP 
program,  a  copy  of  the  requirements  of 
that  program. 

E.  Audits 

It  is  understood  that  each  participant  will 
strive  to  facilitate  the  other  participant's 
reasonable  access  to  any  sites  in  the 
exporting  country  that  are  involved  in  the 
exjxjrt  of  fish  and  fishery  products  for  the 
purpose  of  auditing  the  exporting  countn,''s 
seafood  regulatory  system,  of  verifying  that 
applicable  elements  of  the  arrangement  are 
being  met,  and  of  carrying  out  checks  on  the 
continued  compliance  with  the  arrangement 
and  system  by  producers  and  exporters  of 
fish  and  fishery  products  to  the  importing 
country.  The  cost  of  on-site  visits  will  be  the 
responsibility  of  the  visiting  particifwnt. 

Some  factors  to  be  considered  in  auditing 
both  countries'  seafood  regulatory  systems 
are  presented  in  Annex  A. 


F.  Cooperation  procedures 

The  Participants  undertake  to  resolve 

differences  by: 

1.  Use  of  professional  judgment  as  well  as 
objective  criteria,  with  attempts  made  to 
resolve  differences  by  technical 
discussions  at  the  appropriate  level;  and 


2.  Where  issues  remain  unsolved  after 
technical  discussions  as  stipulated  above, 
the  participants  intend  to  schedule 
discussions  between  the  Director.  Office  of 
Seaf(X)d  of  the  U.S.  FDA  and  either  the 
Chief  Meat  Veterinary  Officer  of  the  New 
Zealand  Ministn,'  of  Agriculture,  or  the 
Manager  of  Food  Administration,  New 
Zealand  Ministr>'  of  Health,  or  their 
designees.  The  nature  of  the  issue  will 
determine  the  competent  New  Zealand 
authority. 

G.  Application 

1 .  The  Participants  plan  to  maintain 
communications  so  that  the  terms  of  this 
arrangement  are  fulfilled 

2.  The  Participants  intend  to  document 
communications  and  decisions.  Those 
matters  that  need  to  be  referred  to  a  higher 
level  will  be  identified  and  referred  to  that 
level. 

3.  Whenever  sp»ecific  issues  requiring 
attention  are  identified,  the  participants 
intend  to  establish  a  timetable  to  resolve 
those  issues. 

II.  Participants 

a.  The  U.S.  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  Maryland 
20857,  i;.S. 

b.  Ministry  of  Agriculture.  ASB  Bank  House, 
101-103  The  Terrace,  P  O  Box  2526, 
Wellington.  New  Zealand;  Ministry  of 
Health,  Food  .Administration.  P  O  Box 
5013. 133  Molesworth  St..  Wellington. 
New  Zealand 

III.  Liaison  Officers 

A.  New  Zealand  Ministry  of  Agriculture: 

The  Ministry  of  Health,  the  body 
responsible  for  the  safety  of  domestic  and 
imported  food  products,  defers  to  the 
Ministr>'  of  Agriculture  to  act  as  liaison 
officers  with  the  US.  FDA  related  to  matters 
of  U.S.  fish  and  fisher\-  products  imported  to 
New  Zealand. 

Chief  Meat  Veterinar\  Officer.  Ministr>'  of 
Agriculture.  ASB  Bank  House.  101-103 
The  Terrace.  P  O  Box  2526,  Wellington. 
New  Zealand.  Phone:  011-64-4-4744125, 
FAX;  011-64-J-1744240 
Counsellor  (Vetprinar>-  Services).  New 
Zealand  Embassy,  37  Obsenator>  Circle 
N.W.,  Washington.  DC  20008.  United 
States  of  America.  Phone:  (202)  328-4861 . 
FAX;  (202)  332-4309 

B.  United  States  Food  and  Drug 
Administration: 

Director.  Office  of  Seafood.  Center  for  Fotid 
Safety  and  Applied  Nutrition.  200  C  Street. 
S.W.,' Washington.  DC:  20204   United  States 
of  .\merica.  Phone;  (202)  418-3133.  FAX: 
(202)418-3196 

Director.  International  .Activities  Staff  Center 
for  Food  Safety  and  Applied  Nutrition,  200 
C  Street.  S.W,  Washington.  DC  20204. 
United  States  of . America.  Phone:  (202) 
205-5042.  FAX.  (202)  205-0165 

IV.  Period  of  Arrangement 

Cooperation  under  this  arrangement  will 
begin  on  the  last  date  of  signature  of  the 
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participants.  After  the  first  year  the     I 
participants  plan  to  evaluate  the 
arrangement,  thereafter,  no  less  than  once 
every  five  years.  It  may  be  amended  by 
mutuaJ  written  consent  or  terminated  by 
either  participant  upon  a  60  day  written 
notice  to  the  other  participant. 

This  Arrangement  is  not  intended  to  create 
any  legal  obligations  under  international  law. 
Id  Witness  Whovof  the  undersigned,  being 
duly  authorized  by  their  respective 
Government  agencies,  have  signed  this 
Cooperative  Arrangement.  > 

FOR  THE  FOOD  AND  DRUG  ' 

ADMINISTRATION 
DEPARTMENT  OF  HEALTH  AND  HUMAN 

SERVICES 
UNITED  STATES  OF  AMERICA  , 

William  B.  Schultz.  I 

Title:  Deputy  Commissioner  for  Policy! 
Date:  December  20, 1995 
Place:  Rockville,  Maryland 

FOR  THE  MINISTRY  OF  AGRICULTURE 

NEW  ZEALAND 

L  J.  Wood 

Title:  Ambassador  of  New^  Zealand 

Date:  December  20, 1 995  , ' 

Place:  Rockville,  Maryland 

FOR  THE  MINISTRY  OF  HEALTH 

NEW  ZEALAND 

L  I.  Wood 

Title:  Ambassador  of  New  Zealand 

Date:  December  20, 1995 

Place:  Rockville,  Maryland 

Annex  A 

I.  Perfonnance  Verification 

The  United  States  FDA,  and  the  New 
Zealand's  MAF  and  MH,  understand  that  the 
participants  of  the  importing  country  can 
audit  the  exporting  country's  seafood  control 
system  to  verify  that  the  terms  of  the 
arrangement  are  being  met.  These  system 
checks  may  take  place  upon  request  of  the 
participants  of  the  importing  country.  The 
costs  of  system  check  visits  are  the 
responsibility  of  the  visiting  particip>ant. 
Verification  may  take  the  form  of: 

•  ongoing  exchange  of  information  toward 
continuing  transparency; 

•  reviewing  the  competent  authorities' 
compliance/audit  programs: 

•  verifying  the  efficacy  of  the  total  program 
in  meeting  the  requirements  of  the 
Importing  country; 

•  checks  of  products  on  importation  at  an 
appropriate  frequency; 

•  program  checks. 

n.  Information  ExchaiigeA'ransparency 

A.  Participants  intend  to  cooperate  and 
exchange  information  in  scientific  areas. 

B.  The  participants  intend  to  put  in  place 
a  system  for  the  uniform  and  systematic 
exchange  of  information,  so  as  to  provide 
assurance  and  engender  confidence  in  each 
other  and  to  demonstrate  the  efficacy  of  the 
programs  controlled. 

C  In  particular  the  liaison  officials  intend 
to  provide  each  other  copies  of: 

1.  Proposed  changes  in  requirements 
developed  by  each  side  where  they  affect 
the  other  party  before  they  become 
effective. 
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2.  Changes  in  requirements  including: 

a.  legislation 

b.  rules 

c.  enforcement  policy  documents 

d.  guidelines 

e.  methods  and  procedures  for  sampling 
and  analysis 

f.  inspection  procedures 

g.  notice  of  surveillance  programs  or 
assignments  requiring  sampling  at 
importation  of  a  fish  or  fishery  product 
(i.e.,  for  data  base  development) 

3.  Documentation  regarding  any  fish  or 
fishery  products  from  the  other  country 
found  to  be  in  non-compliance  with 
requirements  upon  importation  including 
information  on: 

a.  product  name 

b.  manufacturer/shipper  name 

c.  processor  name 

d.  reason  for  detention 

e.  product  lot  and  certificate  number  (if 
applicable] 

f.  sampling  procedures 

g.  methods  of  analysis  and  confirmation 
h.  f)ort  of  entry 

4.  Documents  regarding  any  fish  or  fishery 
product  found  to  be  in  non-compliance  by 
the  exporting  country  after  exportation  to 
the  other  (e.g.,  recalls): 

a.  product 

b.  manufacturer/shipper  name 

c.  processor  name 

d.  reason  for  recall 

e.  product  lot  and  certificate  number  (if 
applicable) 

f.  consignee(s) 

g.  dates 

h.  amount  shipped 

|FR  Doc.  95-4187  Filed  2-23-96;  8:45  am] 
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[Docket  No.  94P-0206] 

Determination  that  Evans  Blue  Dye 
Injection  Was  Not  Withdrawn  from  Sale 
for  Reasons  of  Safety  or  Effectiveness 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  Evans  Blue  Dye  Injection,  an 
approved  new  drug  application  (NDA) 
held  by  Parke-Davis  &  Co..  a  division  of 
Warner-Lambert  Co.,  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  and  is  relisting 
the  drug  in  its  publication  entitled 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations." 
This  will  allow  sponsors  to  submit 
abbreviated  new  drug  applications 
(ANDA's)  for  Evans  Blue  Dye  Injection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville.  MD  20855,  301-594- 
1049. 


SUPPLEMENTARY  INFORMATION:  In  1984. 
Congress  passed  into  law  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
(the  1984  amendments),  which 
authorized  the  ap^oval  of  duplicate 
versions  of  drug  products  under  an 
ANDA  procedure.  ANDA  sponsors 
must,  with  certain  exceptions,  show  that 
the  drug  for  which  they  are  seeking 
approval  contains  the  same  active 
ingredient  in  the  same  strength  and 
dosage  form  as  the  listed  drug,  which  is 
a  version  of  the  drug  that  was 
previously  approved  under  an  NDA. 
Sponsors  of  ANDA's  do  not  have  to 
repeat  the  extensive  clinical  testing 
otherwise  necessary  to  gain  approval  of 
an  NDA.  The  only  clinical  data  required 
in  an  ANDA  are  data  to  show  that  the 
drug  that  is  the  subject  of  the  ANDA  is 
bioequivalent  to  the  listed  drug. 

The  1984  amendments  included  what 
is  now  section  505(j)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(j)(6)).  which  requires 
FDA  to  publish  a  list  of  all  approved 
drugs.  FDA  publishes  this  list  as  part  of 
the  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (§  314.162  (21 
CFR  314.162)).  Regulations  also  provide 
that  the  agency  must  make  a 
determination  as  to  whether  a  listed 
drug  was  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness  before 
an  ANDA  that  refers  to  that  listed  drug 
may  be  approved  (§  314.161(a)(1)  (21 
CFR  314.161(a)(1))).  FDA  may  not 
approve  an  ANDA  that  does  not  refer  to 
a  listed  drug. 

On  June  6. 1994,  the  New  World 
Trading  Corp.  submitted  a  citizen 
petition  (Docket  No.  94P-0206/CP1) 
under  21  CFR  10.25(a)  and  10.30 
requesting  that  the  agency  determine 
whether  Evans  Blue  Dye  Injection  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  and,  if  the  agency 
determines  that  the  drug  was  not 
withdrawm  from  sale  for  reasons  of 
safety  or  effectiveness,  to  relist  the  drug 
in  the  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations." 
Evans  Blue  Dye  Injection  was  the 
subject  of  approved  NDA  8-041  held  by 
Parke-Davis  &  Co.,  a  division  of  Warner 
Lambert  Co.  Evans  Blue  Dye  Injection 
was  withdrawn  from  sale  in  June  1978, 
and  the  NDA  was  withdrawn,  with  the 
consent  of  the  sponsor,  in  a  notice 


published  in  the  Federal  Register  of 
November  15, 1990  (55  FR  47807). 

FDA  has  reviewed  its  records  and, 
under  §§  314.161  and  314.162(c),  has 
determined  that  Evans  Blue  Dye 
Injection  was  not  withdrawn  from  sale 
for  reasons  of  safety  or  effectiveness  and 
will  relist  Evans  Blue  Dye  Injection  in 
the  "Discontinued  Drug  Product  List" 
contained  in  the  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations."  The  "Discontinued  Drug 
Product  List"  lists,  among  other  items, 
drug  products  that  have  had  their 
approvals  withdrawn  for  reasons  other 
than  safety  and  efficacy  subsequent  to 
being  discontinued  from  marketing. 
ANDA's  that  refer  to  Evans  Blue  Dye 
Injection  may  be  submitted  to  the 
agency. 

Dated:  February  15, 1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  96-4287  Filed  2-23-96;  8:45  ami 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  aimounces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  niunber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
vdll  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 


Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  March  4, 1996, 
8:30  a.m.,  Gaithersburg  Hilton,  Salons  D 
and  E,  620  Perry  Pkwy.,  Gaithersburg. 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  Gaithersburg  Hilton.  Attendees 
requiring  overnight  accommodations 
may  contact  the  hotel  at  301-977-8900 
and  reference  the  FDA  Panel  meeting 
block.  Reservations  will  be  confirmed  at 
the  group  rate  based  on  availability. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Sociometrics.  Inc.,  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assiu^d 
unless  prior  notification  is  received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  4:30  p.m.; 
Ramiah  Subramanian,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd..  Rockville,  MD 
20850,  301-443-8320,  or  FDA  Advisorv- 
Committee  Information  Hotline,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area),  Circulatory 
Systems  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  code 
12625. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  bfefore  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  26, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
related  to  two  premarket  approval 
applications:  (1)  A  stent  for  a  peripheral 
vascular  use,  and  (2)  an  angioplasty 
balloon. 

FDA  regrets  that  it  was  imable  to 
publish  this  notice  15  days  prior  to  the 
March  4, 1996,  Circulatory  System 
'  Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  meeting.  Because 
the  agency  feels  that  the  issue  needs  to 


be  brought  to  public  discussion 
urgently,  and  qualified  members  of  the 
Circulatory  System  Devices  Panel  of  the 
Medical  Dievices  Advisory  Committee 
were  available  at  this  time,  the  agency 
decided  that  it  was  in  the  public  interest 
to  hold  this  meeting  even  if  there  was 
not  sufficient  time  for  the  customar\'  15- 
day  public  notice. 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  Marc;h  7.  1996, 
3  p.m..  Food  and  Drug  Administration. 
Bldg.  29,  conference  room  121,  8800 
Rockville  Pike.  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion.  3  p.m.  to  4:30 
p.m.;  open  public  hearing.  4:30  p.m.  to 
5:30  p.m.,  unless  public  participation 
does  not  last  that  long;  Nancy  T.  Cherrj 
or  Sandy  Salins.  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852, 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Hotline.  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Vaccines  and 
Related  Biological  Products  Advisory 
Committee,  code  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hfarmg. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
wTiting.  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notif\-the 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  influenza 
virus  vaccine  formulation  for  1996  and 
1997. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
March  7,  1996.  Vaccines  and  Related 
Biological  Products  Advisory 
Committee  meeting.  Because  the  agencv 
feels  that  the  issue  needs  to  be  brought 
to  public  discussion  urgently,  and 
qualified  members  of  the  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  were  available  at  this  time, 
the  agency  decided  that  it  was  in  the 
public  interest  to  hold  this  meeting  even 
if  there  was  not  sufficient  time  for  the 
customary  15-day  public  notice 
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Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  March  28  and 
29, 1996,  8:30  a.m..  Quality  Hotel. 
Maryland  Ballroom,  8727  Colesville  Rd., 
Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  March  28. 1996, 
8:30  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  open  public  hearing,  March  29, 
1996, 8:30  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  Leander  B.  Madoo,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4695,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Pulmonary- 
Allergy  Drugs  Advisofy  Committee, 
code  12545. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
.drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  15, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
March  28, 1996,  the  committee  will 
discuss  Zeneca  Pharmaceuticals'  new 
drug  application  (NDA)  20-547  for 
Accolate®  (zafirlukast)  tablets.  The 
proposed  indication  for  Accolate®  is  as 
an  oral  anti-inflammatory  agent  for  use 
in  the  prophylaxis  and  chronic 
treatment  of  asthma  and  as  a  Rrst-line 
maintenance  therapy  in  patients  with 
asthma  who  are  not  adequately 
controlled  by  PRN  P2-agonist  alone.  On 
March  29. 1996,  the  committee  will 
discuss  3M  Pharmaceuticals'  NDA  20- 
503  for  EpaqTM,  an  albuterol  metered- 
dose  inhaler  which  is  the  first  to  utilize 
a  hydrofluoroalkane  propellent.  The 
proposed  indication  is  for  treatment  or 
prevention  of  bronchospasm  in  patients 
with  reversible  obstructive  airway 
disease. 


FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 


(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Admim'stration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Siunmary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  February  16, 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  96-4189  Filed  2-23-96;  8:45  am] 
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ACTION:  Notice. 


UMI 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory 'committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-dlgit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 


Science  Board  to  tlie  Food  and  Drug 
Administration 

Date.  time,  and  place.  March  28  and 
29, 1996,  8:30  a.m.,  Sheraton  National 
Hotel,  North  Ballroom,  900  South  Orme 
St.  (Columbia  Pike  and  Washington 
Blvd.),  Ariington,  VA. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  March  28, 
1996,  8:30  a.m.  to  2:30  p.m.;  open 
public  hearing,  2:30  p.m.  to  3:30  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
3:30  p.m.  to  5  p.m.;  open  committee 
discussion,  March  29, 1996,  8:30  a.m.  to 
10:30  a.m.;  open  public  hearing  10:30 
a.m.  to  11:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11:30  a.m. 
to  1:30  p.m.  For  the  March  28,  1996, 
agenda  contact  Susan  Homire,  Office  of 
Science  (HF-33).  Food  and  Drug 
Administration,  5600  Fishers  L.ane, 
Rockville,  MD,  20857,  301-827-3340; 
for  the  March  29, 1996,  agenda  contact 
Mary  Gross,  Office  of  External  Affairs 
(HF-24),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD,  20857,  301-827-3440; 
or,  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  Science  Board  to  the  Food  and 
Drug  Administration,  code  12603. 

General  function  of  the  board.  The 
board  shall  provide  advice  primarily  to 
the  agency's  Senior  Science  Advisor, 
and,  as  needed,  to  the  Commissioner 
and  other  appropriate  officials  on 
specific  complex  and  technical  issues  as 
well  as  emerging  issues  within  the 
scientific  community  in  industry  and 
academia.  Additionally,  the  board  will 
provide  advice  to  the  agency  on  keeping 
pace  with  technical  and  scientific 
evolutions  in  the  fields  of  regulatory 
science;  on  formulating  an  appropriate 
research  agenda;  and  on  upgrading  its 
scientific  and  research  facilities  to  keep 
pace  with  these  changes.  It  will  also 
provide  the  means  for  critical  review  of 
agency-sponsored  intramural  and 
extramural  scientific  research  programs. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
board.  Those  desiring  to  make  formal 
presentations  must  notify  the  contact 
person  before  March  14, 1996,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  and  the  names  and 
addresses  of  proposed  participants. 
Each  presenter  will  be  limited  in  time 
and  not  all  requests  to  speak  may  be 
able  to  be  accommodated.  All  written 


statements  submitted  in  a  timely  fashion 
will  be  provided  to  the  board. 

Open  board  discussion.  On  March  28, 
1996,  the  board  will  discuss  issues 
related  to  the  safety  in  the  testing  of 
biomaterials  used  in  products  regulated 
by  FDA;  including  strategies  by  which 
the  agency  can  prepare  for  new 
developments  in  biomaterials  science 
and  the  use  of  novel  materials  in  device 
and  medical  implant  products.  On 
March  29,  1996.  the  board  will  discuss 
financial  disclosure  by  clinical 
investigators.  For  further  information  on 
the  agenda  of  this  meeting  see  a 
document  entitled  "Financial 
Disclosure  by  Clinical  Investigators; 
Reopening  of  the  Comment  Period  and 
Notice  of  Meeting."  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 


beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public,  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting,  .^ny 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  .administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monda\ 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  .advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FD.A's  regulations  (21  CFK  part  14)  on 
advisory  committees. 

Dated:  Fnbruan  lb.  199h 
Michael  A.  Friedman. 

Depiin-  Commissioner  for  Operations 
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National  Institutes  of  Health 

Alternative  Medicine  Program  Advisory 
Council;  Notice  of  Meeting 

Pursuant  to  sec.  10(d)  of  the  Federal 
Advisory  Committee  Act  (F.\CA).  as 
amended  (Title  5.  U.S  C.  .Appendix  2), 
notice  is  hereby  given  of  the  meeting  of 
the  .Mternative  Medii.ine  Program 
Advisory  Council  on  February  2P>.  199fi. 
from  8  am  to  5  pm  and  on  February  27 
from  8  am  to  11  am  in  Conference  Room 
6,  Building  31.\,  the  National  Institutes 
of  Health,  9000  Rockville  Pike. 
Bethesda.  Marvland. 
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The  entire  meeting  will  be  open  to  the 
public.  The  purpose  of  the  meeting  will 
be  to  discuss  activities  of  the  OfBce  of 
Alternative  Medicine  and  strategic 
planning  for  alternative  medicine 
research.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Ms.  Beth  Clay,  Committee 
Management  Officer,  Office  of 
Alternative  Medicine,  NIH,  6120 
Executive  Boulevard,  Suite  450, 
Rockville,  Maryland  20892-9904,  phone 
(301)  594-1990,  fax  (301)  402-4741,  E- 
Mail:  bethclay@helix.nih.gov,  will 
finish  the  meeting  agenda,  roster  of 
committee  members,  and  substantive 
program  information  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Clay  at  the  above  location 
immediately. 

This  notice  is  being  published  less 
thanlS  days  prior  to  the  meeting  due  to 
the  partial  shutdown  of  the  Federal 
Government  and  resultant 
administrative  difficulties,  and  the  need 
to  proceed  with  the  meeting  as 
scheduled  to  address  important  issues 
in  a  timely  manner. 

Dated:  February  21. 1996. 
Susan  K.  FeMman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  96-4357  Filed  2-23-96;  8:45  am] 

BILUNG  COOC  4140-01-« 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Sut>stance  Abuse       J 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  E)rug  Testing  Advisory  Board  of  the 
Center  for  Substance  Abuse  Prevention 
in  March  1996. 

The  meeting  agenda  will  include 
discussion  of  announcements  and 
reports  of  administrative,  legislative, 
and  program  developments.  It  will  also 
include  reviews  of  sensitive  National 
Laboratory  Certification  Program  (NLCP) 
internal  operating  procedures  and 
program  devetepment  issues.  Therefore. 
a  portion  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  5  U.S.C.  552b(c)(2).  (4),  and  (6)  and 
5  U.S.C.  Appendix  2,  section  10(d). 

A  siunmary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from:  Ms.  Vera  L.  Jones,  Committee 
Management  Officer,  CSAP,  Rockwall  n 
Building,  Room  7A  140.  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone: 
(301) 443-9542. 


UMI 


Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

Committee  Name:  Drug  Testing 
Advisory  Board. 

Meeting  Dafe^sj;  March  27, 1996. 

Place:  Ramada  Inn — Rockville,  1775 
Rockville  Pike,  Rockville,  Maryland 
20857. 

Open:  March  27. 1996  8:30  a.m.-10:00 
a.m. 

Closed:  March  27, 1996  10:00  a.m.— 
Adjournment. 

Contact:  Donna  M.  Bush.  Ph.D.; 
Parklawn  Building,  Room  13A-54; 
Telephone:  (301)  443-6014. 

Dated:  February  20. 1996. 
Jeri  Lipov, 

Committee  ^4a^ageme^t  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  96-4231  Filed  2-23-96;  8:45  am) 

BILUNG  CODE  4ie2-20-P 


DEPARTMErn*  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Talte 
Permit  From  Brett  Real  Estate, 
Robinson  Development  Company, 
Incorporated,  Orange  Beach, 
Alalsama — Correction 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Fish  and  Wildlife  Service 
is  correcting  an  error  placed  in  the 
Notice  of  Availability  of  an 
Environmental  Assessment  and  Receipt 
of  an  Application  for  an  Incidental  Take 
Permit  from  Brett  Real  Estate/Robinson 
Development  Company,  Incorporated, 
Orange  Beach,  Alabama,  which 
appeared  in  the  Federal  Register  on 
January  20,  1996  (61  FR  1400). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch  at  (404)  679-7110. 

SUPPLEMENTARY  INFORMATION:  In  January 
19,  1996,  the  Service  announced  the 
availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  from  Brett  Real  Estate,  Robinson 
Development  Company,  Incorporated 
(61  FR  1400).  The  permit  number  PRT- 
809898  was  assigned  to  the  application. 
Within  the  Supplementary  Information 
of  the  original  Federal  Register  notice, 
a  statement  was  made  that:  "The 
Applicant's  property  contains 
designated  critical  habitat  for  the 


Alabama  beach  mouse  (ABM)."  Upon 
review  of  the  designated  critical  habitat 
of  the  ABM  (§  17.95(a)  of  title  50,  Code 
of  Federal  Regulations),  it  has  been 
determined  that  the  land  encompassed 
by  the  pending  application  does  not 
contain  designated  critical  habitat  for 
the  ABM.  The  statement  is  in  error  and 
is  not  germane  to  the  Service's  review 
of  the  application  for  effects  to  the 
ABM.  Comments  on  the  application 
must  be  received  on  or  before  February 
20. 1996. 

Dated:  February  20, 1996. 
Jerome  M.  Butler, 

Acting  Regional  Director. 

[FR  Doc.  96-4240  Filed  2-23-96;  8:45  am) 

BILLING  CODE  4310-55-M 


Bureau  of  l^nd  Management 
[WY-e30-5101-00-K012.  WYW-128830] 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
the  Express  Pipeline 


AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  A  Final  Environmental 
Impact  Statement  (EIS)  for  Express 
Pipeline,  Inc.,  to  construct,  operate,  and 
maintain  a  24-inch  pipeline  on  public 
lands  to  transport  crude  oil  between 
Wild  Horse,  Alberta,  and  Casper, 
Wyoming.  A  right-of-way  grant  for  the 
pipeline  to  cross  public  lands  in 
Montana,  and  Wyoming,  would  be 
issued  by  the  Bureau  of  Land 
Management,  Worland  District,  in 
accordance  with  Section  501  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

The  Bureau  of  Land  Management  and 
the  Montana  Department  of 
Environmental  Quality  (DEQ)  are  co- 
leads  for  the  EIS.  Other  cooperating 
agencies  for  the  EIS  include  the  Army 
Corps  of  Engineers  and  the  Bureau  of 
Reclamation.  The  final  EIS  document 
was  prepared  by  Greystone,  a  third- 
party  contractor,  imder  the  provisions  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  The  EIS  has  been 
prepared  in  an  abbreviated  format;  that 
is,  the  alternatives  considered  in  the 
draft  EIS  and  the  environmental  effects 
of  those  ahematives,  have  not  been 
reprinted  in  the  EIS.  It  is  necessary, 
therefore,  to  use  both  the  draft  and  final 
documents  for  a  complete  review. 
Copies  of  the  draft  EIS  and  the  final  EIS 
can  be  obtained  from  the  BLM's 
Worland  District  Office  or  the  Montana 
Department  of  Environmental  Quality  at 
the  addresses  listed  below. 


DATES:  Written  comments  on  the  EIS 
will  be  accepted  for  30  days  following 
the  date  the  Environmental  Protection 
Agency  (EPA)  publishes  the  notice  of 
.fihng  of  the  final  EIS  in  the  Federal 
Register,  which  is  expected  to  be 
between  February  23, 1996.  and  March 
1,  1996. 

ADDRESSES:  Copies  of  the  final  EIS  may    . 
be  reviewed  at  the  following  locations: 
Lewistowm  District  BLM  Office,  80 
Airport  Road,  (contact  Robert  Padilla, 
Realty  Specialist),  Lewistown.  Montana; 
Woriand  District  BLM  Office,  101  South 
23rd  Street,  (Don  Ogaard,  BLM  Project 
Manager),  Worland,  Wyoming;  Casper 
District  BLM  Office,  1701  East  "E" 
Street,  (Pat  Moore,  Realty  Specialist), 
Casper,  Wyoming;  Montana  State 
Department  of  Environmental  Quality 
(DEQ)  (Art  Compton),  1520  East  6th 
Avenue,  Helena,  Montana,  and  county 
and  city  libraries  along  the  proposed 
pipeline  router 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Ogaard,  BLM  Project  Manager,  Bureau 
of  Land  Management,  Worland  District 
Office,  P.O.  Box  119,  101  South  23rd 
Street,  Worland.  Wyoming  82401-0119. 
telephone  307-347-9871;  or  Art 
Compton.  Chief,  Energy  Division, 
Montana  Department  of  Environmental 
Quality,  1520  East  6th  Avenue,  Helena. 
Montana,  telephone  406^44-6791. 
SUPPLEMENTARY  INFORMATION:  Express 
Pipeline,  Inc.,  proposes  to  construct, 
operate,  and  maintain  a  24-inch 
pipeline  from  Wild  Horse  (located  on 
the  border  between  Montana  and 
Canada)  to  Casper,  Wyoming,  to 
transport  Canadian  crude  oil. 
Nationwide,  the  demand  for  and 
consumption  of  petroleum  in  the  United 
States  has  exceeded  production  for  more 
than  20  years.  In  recent  years,  this  gap 
has  been  widening  as  the  demand  for 
crude  oil  increases  while  domestic 
production  declines. 

Because  of  this,  the  United  States 
needs  to  locate  additional,  dependable 
sources  of  crude  oil.  The  overall 
purpose  of  the  proposed  pipeline  is  to 
address  the  needs  of  refineries  in  the 
United  States,  particularly  in  the  Rocky 
Mountain  Region,  and  the  producers  of 
Western  Canada.  The  Express  Pipeline. 
Inc.,  would  provide  a  new  source  of 
crude  oil  to  refineries  located 
throughout  the  Rocky  Mountain  Region 
and  other  parts  of  the  United  States 
through  the  existing  netvyork  of 
pipelines.  Before  Express  Pipeline  can 
construct  the  pipeline,  it  must  obtain 
numerous  Federal,  State,  county,  and 
local  permits.  Because  the  route  crosses 
public  land  administered  by  the  BLM 
and  the  Bxu-eau  of  Reclamation.  Express 
Pipeline  must  obtain  a  right-of-way 


grant  from  the  Federal  Government.  As 
part  of  the  process  for  granting  the 
permits,  these  agencies  must  consider 
Express's  proposal  under  NEPA. 
Regulations  implementing  NEPA  (40 
CFR  1500)  encourage  agencies.to 
incorporate  any  previous  NEPA 
analyses  by  reference  to  eliminate 
repetitive  discussions  of  the  same  issues 
and  to  focus  on  specific  issues  of  the 
proposal.  The  proposed  pipeline  would 
follow  the  routes  of  two  other  pipelines 
for  which  EIS's  were  previously  issued 
by  Federal  agencies.  Accordingly,  this 
final  EIS  incorporates  by  reference  the 
PGT/PG&E  and  Altamont  Natural  Gas 
Pipeline  Projects  Final  EIS  (FERC  1991) 
and  the  Amoco  Carbon  Dioxide  Projects 
Final  EIS  (BLM  1989). 

The  final  EIS  is  a  supplement  to  the 
draft  EIS.  published  on  August  18. 1995, 
and  contains  the  following  material: 

♦  Incorporates  by  reference  most  of 
the  material  presented  in  the  draft  EIS 
and  identifies  the  changes  to  the  draft 
EIS  required  as  a  result  of  additional 
information. 

♦  Public  comments  subsequent  to 
publishing  of  the  draft  EIS. 

♦  The  corrections  and  additions  to 
the  draft  EIS. 

♦  Comments  received  on  the  draft 
EIS. 

♦  Responses  to  the  comments. 

The  BLM  and  Montana  DEQ  received 
161  comments  on  the  draft  EIS.  Ten 
supported  the  project,  six  provided 
information  and  did  not  state  a  position 
on  the  project,  and  145  either  opposed 
the  project,  suggested  alttrnative  routes, 
or  expressed  various  concerns  with  the 
draft  EIS.  Of  the  latter  145  comments, 
all  but  12  were  concerned  with  the 
adequacy  of  the  socio-economic  impact 
analysis.  Three  express  primarily 
environmental  concerns  and  nine  were 
from  landowners  concerned  with  effects 
on  private  lands.  The  Environmental 
Protection  Agency,  based  on  procedures 
they  use  to  evaluate  the  adequacy  of  the 
information  in  an  EIS,  gave  the  draft  EIS 
a  rating  of  EC-2  (Environmental 
Concern,  Insufficient  Information). 

No  substantive  changes  were  made  to 
the  proposed  action.  The  BLM  has 
agreed  to  evaluate  all  subsequent  phases 
under  complete  NEPA  procedures.  This 
final  EIS  is  not  a  decision  document. 

A  Record  of  Decision  will  be  prepared 
and  made  available  to  the  public 
following  the  30  day  comment  period 
provided  above. 

Dated:  February  20,  1996. 
Alan  L.  Kesterke, 
Associate  State  Director 
[FR  Doc.  96-4237  Filed  2-23-96;  8:45  am] 

BILUNG  CODE  431fr-22-P 


[OR-050-06-1 220-00;  GP6-00601 

Notice  of  Oregon  Off-Highway  Vehicle 
Designation 

AGENCY:  Prineville  District  Office. 
Deschutes  Resource  Area.  Interior. 

ACTION:  Notice  given  relating  to  limiting 
motorized  vehicle  use  on  public  lands 
north  of  Prineville  Reservoir. 

SUMMARY:  Notice  is  hereby  given 
relating  to  limiting  the  use  of  motorized 
vehicle  use  on  approximately  2.200 
acres  of  public  lands  in  accordance  with 
the  authority  and  requirements  of 
Executive  Orders  11644  and  11989  and 
regulations  contained  in  43  CFR  Part 
8340. 

The  following  lands  under 
administration  of  Bureau  of  Land 
Management  are  designated  as  limited, 
as  a  result  of  decisions  made  in  the  BLM 
Upper  Prineville  Reservoir  Activity  Plan 
and  Record  of  Decision  for  the  Brothers/ 
LaPine  Resource  Management  Plan/ 
Environmental  Impact  Statement. 

These  public  lands  are  all  located  in 
T.  16S.  R.  17E.,  W.M.: 

Section  11:  public  lands  south  of 
O'Neil  Cr.  and  west  of  Paulina  Highway. 
Section  13;  public  lands  west  of  Paulina 
Highway,  and  all  public  lands  in 
Sections  14,  15.  22,  23.  24  and  27.  All 
motorized  vehicle  use  (includes 
passenger,  four-wheel  drive,  motonvcle. 
three-wheel  and  quad)  is  limited  in  the 
following  manner  on  these  public  lands: 

1.  No  motorized  vehic:ie  use  is 
permitted  from  December  1st  through 
March  31st. 

2.  Motorized  vehicle  use  is  restricted 
to  designated  routes  marked  with 
"designated  route"  signs. 

These  restrictions  are  being 
implemented  in  a  cooperative  effort 
with  the  Bureau  of  Reriamalion.  Oregon 
Department  of  Fish  and  Wildlife  and 
adjacent  pri\ate  land  owners  to  reduce 
soil  erosion  and  improve  mule  deer 
winter  range. 

This  designation  is  effective  upon 
publication  in  the  Federal  Register  and 
will  remain  in  effect  until  rescinded  or 
modified  by  the  Prineville  Distru  t 
Manager.  Information  and  maps  of  this 
area  are  available  at  the  BLM  Prineville 
District  Office.  3050  East  Third  Street. 
Prineville.  Oregon.  97754.  Telephone 
(541)  416-6700. 

Dated:  lHnuar\-  26.  1996. 
Donald  L.  Smith. 

.■\itin)>  Distnr:  Manager 

iFRD<M    9b-;o*(tFiird  2-23-96.  8:45  ami 
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National  Parte  Service 

Notica  of  Inventory  Completion  for 
Native  American  Human  Ramaina  and 
Funerary  Oi>j«cts  in  the  Posaession  of 
Big  Cyprasa  National  Preaerve, 
National  Park  Service,  Ochopee,  PL 

AGENCY:  National  Park  Service.     I 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  the  completion  of 
an  inventory  of  human  remains  and 
fuikerary  objects  in  the  possession  of  Big 
Cypress  National  Preserve,  National 
Park  Service,  Ochopee,  FL. 

The  human  remains  and  funerary 
objects  were  collected  from  seven  sites 
by  National  Park  Service  archeologists 
in  1977.  A  detailed  inventory  and 
assessment  of  the  human  remains  and 
funerary  objects  has  been  made  by  the 
staff  of  Big  Cypress  National  Preserve 
and  representatives  of  the  Miccosukee 
Tribe  of  Indians  and  the  Seminole  Tribe 
of  Florida.  No  known  individuals  were 
identified. 

Twenty-seven  human  cranial  bone 
fragments  representing  the  remains  of  at 
least  one  individual  were  surface 
collected  from  a  site  near  U.S.  Highway 
41  in  Collier  County.  Also  collected 
from  the  vicinity  of  the  grave  were  one 
lead  fragment,  one  iron  container,  and 
one  safety  pin.  The  site  was  identified 
as  a  historic  period  grave  dating  to  the 
early  20th  Century.  The  name  of  the  site 
is  being  withheld  at  the  request  of  the 
Miccosukee  Tribe  of  Indians. 

Eleven  human  cranial  bone  fragments 
representing  at  least  two  individuals 
were  surface  collected  from  the 
Seminole  Camp  site.  In  addition  to  the 
bone  fragments,  one  side  plate  from  a 
percussion  rifle,  one  bullet,  fourteen 
plastic  buttons,  one  bone  pin,  one  iron 
nail,  one  brass  barrel  hoop,  one  brass 
boot  buckle,  one  iron  fragment,  and  434 
glass  beads  were  collected  from  the 
vicinity  of  the  grave.  This  site  was 
identified  as  a  grav^  dating  to  the  late 
19th  or  early  20th  Century. 

One  iron  nail,  three  iron  fragments, 
and  4,565  glass  beads  were  collected 
from  a  back  country  site  in  Monroe 
County.  Several  human  bone  fragments 
and  a  casket  bier  were  noted  by  the 
archeologists  investigating  the  site  but 
were  not  collected.  The  site  was 
identified  as  a  historic  period  (early 
20tH  Century)  grave  site.  The  name  of 
the  site  is  being  withheld  at  the  request 
of  the  Miccosukee  Tribe  of  Indians. 

Three  glass  beads  and  one  piece  of 
whiteware  ceramic  were  collected  from 
the  vicinity  of  the  grave  at  a  site  north 
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of  East  Slough.  Human  remains  were 
observed  by  the  archeologists  but  not 
collected.  This  site  was  identified  as  a 
historic  period  grave  dating  between 
1920  and  1930.  The  name  of  the  site  is 
being  withheld  at  the  request  of  the 
Miccosukee  Tribe  of  Indians. 

A  china  doll  and  two  glass  beads  were 
collected  from  the  vicinity  of  a  grave  at 
the  Doll  Site.  No  human  remains  were 
observed  by  the  archeologists.  but 
subsequent  consultation  with 
representatives  of  the  Miccosukee  Tribe 
of  Indians  identify  the  site  as  the 
location  of  a  burial  dating  to  the  early 
20th  Century. 

One  iron  nail,  one  metal  pan.  one 
stoneware  jug  fragment,  a  Dietz  glass 
kerosene  lantern  vase,  one  brass  kettle 
base  modified  to  use  as  a  dish,  one 
animal  bone,  and  one  piece  of  Busycon 
shell  were  collected  from  the  vicinity  of 
a  grave  at  the  Dietz  Site.  Human  remains 
were  observed  by  the  archeologists  but 
not  collected.  This  site  was  identified  as 
a  historic  period  grave  dating  to  the  late 
19th  or  early  20th  Century. 

The  six  sites  listed  above  are  located 
within  the  territory  historically 
occupied  by  the  Miccosukee  and  have 
been  identified  as  earlier  occupation 
areas  by  representatives  of  the 
Miccosukee  Tribe  of  Indians.  No  lineal 
descendants  have  been  identified  by 
representatives  of  the  Miccosukee  Tribe 
of  Indians. 

Three  cranial  fragments  and  over  one 
hundred  other  skeletal  fragments 
representing  at  least  one  individual 
were  collected  at  Turner  River  #5,  a 
burial  island  site.  One  fragment  of 
glazed  earthenware  was  recovered  with 
the  human  remains.  Based  on  the  state 
of  preservation  and  the  type  of  objects 
collected,  this  burial  has  been  dated 
sometime  before  A.D.  1860. 
Representatives  of  the  Miccosukee  Tribe 
of  Indians  have  identified  the  area 
around  Turner  River  #5  as  being 
occupied  by  the  Seminole  at  the  time 
the  site  was  in  use.  In  addition,  possible 
lineal  descendants  may  exist  among  the 
unaffiliated,  independent  Seminole  and 
Miccosukee  people  who  currently  reside 
in  the  area.  Good  faith  efforts  to  consult 
with  representatives  of  the  Seminole 
Tribe  of  Florida  have  been  unsuccessful. 

Based  on  the  above  mentioned 
information,  officials  of  the  Big  Cypress 
National  Preserve  have  determined  that, 
pursuant  to  43  CFR  10  (d)(1),  the  human 
remains  listed  above  represent  the 
physical  remains  of  at  least  four 
individuals  of  Native  American 
ancestry.  Officials  of  the  Big  Cypress 
National  Preserve  have  also  determined 
that,  Dursuant^to  25  U.S.C  3001(3)(A1 
and  (B),  the  5,042  objects  listed  above 
are  reasonably  believed  to  have  been 


placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Big  Cypress 
National  Preserve  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2).  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  human  remains  and  funerary  objects 
from  the  first  six  sites  and  the 
Miccosukee  Tribe  of  Indians.  Officials  of 
the  Big  Cypress  National  Preserve  have 
determined  that  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  the  human 
remains  and  the  funerary  object  from 
Turner  River  #5  and  the  Seminole  Tribe 
of  Florida. 

This  notice  is  being  sent  to  the 
Miccosukee  Tribe  of  Indians  and  the 
Seminole  Tribe  of  Florida. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
funerary  objects  should  contact  Wallace 
Hibbard,  Superintendent,  Big  Cypress 
National  Preserve,  HCR  61,  Box  110, 
Ochopee,  FL  33943,  telephone:  (813) 
695-2000,  before  March  27. 1996. 
Repatriation  of  the  human  remains  and 
funerary  objects  to  the  Miccosukee  Tribe 
of  Indians  and  the  Seminole  Tribe  of 
Florida  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  February  16, 1996- 
C.  Timothy  McKeown. 
Acting  Departmental  Consulting 
Archeologist,  Arcbeolbgy  and  Ethnography 
Program. 

[PR  Doc.  96-4198  Filed  2-23-96;  8:45  am) 
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Notice  of  Inventory  Completion  for 
Native  American  hiuman  Remains  and 
Associated  Funerary  Objects  from 
Indian  Gardens  Cemetery  (Cross 
Village)  in  Emmet  County,  Michigan,  in 
tiie  Possession  and  Control  of  the 
Putnam  Museum  of  hiistory  and 
Natural  Science,  Davenport,  lA 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C  3003  (d),  of  the  completion  of 
the  Inventory  of  Human  Remains  and 
Associated  Funerary  Objects  from 
Indian  Gardens  Cemetery  (Cross 
Village),  Emmet  County,  Michigan, 
which  are  in  the  possession  and  control 
of  the  Putnam  Museum  of  History  and 
Natural  Science,  Davenport,  lA. 

The  detailed  inventory  and 
assessment  of  the  partial  remains  of  a 
burial  from  a  cemetery  in  the  historical 


Cross  Village  area  has  been  made  by  the 
Putnam  Museum  professional  staff  and 
the  Michigan  State  Archeologist 
professional  staff  in  consultation  with 
the  Grand  Traverse  Bay  Band  of 
Chippewa  and  Ottawa  and  the  Little 
Traverse  Bay  Band  of  Odawa  Indians. 
Although  the  skull  and  mandibles  are 
currently  curated  at  the  Michigan 
Historical  Center,  the  Michigan 
Historical  Center  acknowledges  the 
Putnam  Museum's  continued  control 
over  the  disposition  of  these  remains. 

The  human  remains  from  Indian 
Gardens  Cemetery  (site  20EM77)  consist 
of  a  minimum  of  two  individuals.  No 
known  individuals  were  identified.  The 
281  cultural  items  associated  with  these 
individuals  include:  trade  silver  (Astor 
fur  trade  money,  bracelets,  armbands, 
earrings,  buttons,  a  two-bar  cross,  and 
washer  broaches);  one  copper  bell;  one 
pair  of  scissors;  one  pewter  spoon;  one 
brass  spoon;  one  spyglass;  one  rifle 
barrel;  one  pistol;  one  gun  stock;  one 
brass  gun  plate  with  partial  stock;  one 
brass  gun  decoration;  one  pocket  knife; 
one  clay  pipe;  one  mirror  in  wooden 
frame;  loomed  wampum;  knives;  cloth, 
ribbon  and  leather  fragments;  iron  and 
Copper  kettles;  lock  of  hair  with  silver 
ornaments;  six  strike-a-lights;  wood 
comb;  four  ax  heads;  and  a  locket  with 
chain. 

Site  20EM77,  known  as  Indian 
Gardens  Cemetery,  has  been  identified 
as  part  of  Cross  village,  a  known  Odawa 
village  in  the  18th  and  19th  centuries. 
The  cultural  items  with  this  burial  place 
the  time  of  interment  to  the  early  19th 
century.  The  Putnam  Museum's 
accession  records  indicate  the  burial 
was  disturbed  in  1897  by  Henry  J. 
Atkinson.  In  1900,  Mr.  Atkinson  sold 
the  burial  to  E.D.  and  W.C.  Putnam  in 
Habour  Springs,  Ml  and  donated  the 
same  year  to  the  then-Davenport 
Academy  of  Sciences  (now  the  Putnam 
Museum).  Visual  examination  of  the 
human  remains  by  the  Michigan  State 
Archeologist 's  Office  professional  staff 
indicate  these  individuals  are  Native 
American.  Evidence  from  both  the 
Grand  Traverse  Bandand  the  Little 
Traverse  Band  indicates  this  village  is 
directly  affiliated  with  the  Little 
Traverse  Band  of  Odawa. 

Based  on  the  above  information, 
officials  of  the  Putnam  Museum  of 
History  and  Natural  Science  have 
determined  that,  pursuant  to  43  CFR  10 
(d)(1).  the  human  remains  listed  above 
represent  the  physical  remains  of  at 
least  two  individuals  of  Native 
American  ancestry.  Putnam  Museum 
officials  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A)  and 
(B),  the  281  items  listed  above  are 
reasonably  believed  to  have  been  placed 


with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
a  death  rite  or  ceremony.  Lastly,  Putnam 
Museum  officials  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Little  Traverse  Bay  Band  of  Odawa 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Little  Traverse  Bay  Bands  of 
Odawa  Indians  and  the  Grand  Traverse 
Bay  Band  of  Chippewa  and  Ottawa. 
Representatives  of  any  other  Indian  tribe 
which  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Carmen  Langel,  Curatorial 
Assistant,  Putnam  Museum  of  History 
and  Natural  Science,  1717  West  12th 
Street,  Davenport,  Iowa,  52804, 
telephone  (319)  324-1934  before  March 
27,  1996.  Repatriation  of  these  human 
remains  and  associated  funerary  objects 
to  the  Little  Traverse  Bay  Bands  of 
Odawa  Indians  may  begin  after  this  date 
if  no  additional  claimants  come 
forward. 

Dated:  February  16.  1996. 
C.  Timothy  McKeown. 
Acting  Departmental  Consulting 
Archeologist.  Archeology  and  Ethnography 
Program. 

[PR  Doc.  96-4199  Filed  2-23-96:  8:45  ami 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Control  of  Hubbell  Trading  Post 
National  Historic  Site,  National  Park 
Service,  Ganado,  AZ 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003(d).  of  the 
completion  of  the  inventory  of  human 
remains  and  associated  funerar}'  objects 
in  the  control  of  the  National  Park 
Service,  Hubbell  Trading  Post  National 
Historic  Site,  Ganado.  AZ. 

A  detailed  assessment  and  inventory 
of  the  human  remains  and  associated 
funerary  objects  has  been  made  by 
professional  staff  of  the  National  JPark 
Service  in  consultation  with 
representatives  of  the  Apache  Tribe  of 
Oklahoma,  the  Fort  McDowell  Mohave- 
Apache  Tribe,  the  Fort  Sill  Apache 
Tribe,  the  Hopi  Tribe,  the  Jicarilla 
Apache  Tribe,  the  Mescalero  Apache 
Tribe,  the  Kaibab  Paiute  Tribe,  the 


Navajo  Nation,  the  San  Carlos  Apache 
Tribe,  the  Pueblo  of  Jemez,  the  Pueblo 
of  Laguna,  the  Pueblo  of  Nambe,  the 
Pueblo  of  Pojoaque,  the  Pueblo  of  San 
Ildefonso,  the  Pueblo  of  Tesuque,  the 
Southern  Ute  Tribe,  the  Ute  Mountain 
Ute  Tribe,  the  White  Mountain  Apache 
Tribe,  and  the  Zuni  Tribe. 

Human  remains  representing  four 
individuals  were  recovered  along  with 
970  funerary  objects  from  a  site 
approximately  half  a  mile  from  Hubbell 
Trading  Post  in  1971  and  1978.  No 
known  individuals  were  identified. 
Funerary  objects  include  one 
hemispherical  bowl  resembling  later 
Zuni  ware,  one  Kana'a  bowl,  one  White 
Mound  bowl,  two  Lino  bowls,  one  Lino 
seed  jar,  135  potsherds,  two  pieces  of 
yellow  ochre,  five  olivella  shell  beads, 
808  beads  possibly  made  from  juniper 
berrj-  seed,  one  flake,  one  grinding 
stone,  one  polishing  stone,  nine  chipped 
stone  fragments,  and  two  animal  bone 
fragments. 

The  above-mentioned  materials  have 
been  dated  between  AD  400  and  the 
Basketmaker/Pueblo  Period  transition  in 
AD  900.  This  period  is  recognized  as  the 
time  the  territorial  units  of  the  western 
Anasazi  were  still  in  development. 
Because  Anasazi  territories  in  this 
region  did  not  become  well-defined 
until  after  AD  900.  artifactual  evidence 
does  not  allow  specific  identification  of 
a  single  culturally  affiliated  Indian  tribe. 
However,  examinatioii  of  cultural 
materials  (e.g..  ceramics,  stone  tools, 
and  other  items)  and  oral  historv 
regarding  traditional  and  religious 
practice  indicate  probable  cultural 
affiliation  between  the  human  remains 
and  associated  funerary  objects  and 
various  Pueblo  Indian  groups.  The  oral 
traditions  of  both  the  Hopi  Tribe  and  the 
Zuni  Tribe  indicate  affiliation  with 
Basketmaker  and  .Anasazi  sites. 

Human  remains  representing  one 
individual  were  recovered  in  1972  from 
Wide  Reed,  a  pueblo  rum  lot  ated  east 
of  Hubbell  Trading  Post  No  known 
individual  was  identified.  No  funerary 
objects  are  present. 

The  Wide  Reed  site  has  been 
identified  as  a  Pueblo  III  Period  Kayenta 
Anasazi  site,  dating  to  AD  1145-1.345. 
Archeological  evidence — including 
ceramics  and  architecture — and  oral 
traditions  suggests  that  Kayenta  .Anasazi 
are  culturally  affiliated  wiih  the  Hopi 
Tribe.  The  Zuni  Tribe  also  claim 
affiliation  with  this  site  based  on  oral 
tradition.  The  National  Park  Service 
evidence  shows  that  in  addition  to  the 
traditional  data  linking  the  descendants 
of  \Vide  Reed  with  modem  Hopi  and 
Zuni,  Navajo  oral  tradition  indicates 
ancestral  ties  to  this  site. 
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Based  on  the  above  mentioned 
information,  officials  of  the  Hubbell 
Trading  Post  National  Historic  Site  have 
determined  that,  pursuant  to  43  CFR  10 
(d)(1),  the  human  remains  listed  above 
represent  the  physical  remains  of  at 
least  five  individuals  of  Native 
American  ancestry.  Historic  Site 
officials  have  also  determined  that. 
pursuant  to  25  U.S.C.  3001  (3)(A)  and 
(B).  the  970  items  listed  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  hiunan  remains 
at  or  near  the  time  of  death  as  part  of 
the  death  rite  or  ceremony.  Historic  Site 
officials  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  four  Native  American  human 
remains  and  970  associated  funerary 
objects  from  the  site  one  half  mile  from 
Hubbell  Trading  Post  and  the  Hopi 
Tribe  and  the  Zuni  Tribe.  Further. 
Historic  Site  officials  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  one  individual  from  Wide 
Reed  and  the  Hopi  Tribe,  the  Zimi 
Tribe,  and  the  Navajo  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma,  the 
Fort  McDowell  Mohave-Apache  Tribe, 
the  Fort  Sill  Apache  Tribe,  the  Hopi 
Tribe,  the  Jicarilla  Apache  Tribe,  the 
Mescalero  Apache  Tribe,  the  Kaibab 
Paiute  Tribe,  the  Navajo  Nation,  the  San 
Carlos  Apache  Tribe,  the  Pueblo  of 
Jemez,  the  Pueblo  of  Lagima,  the  Pueblo 
of  Nambe,  the  Pueblo  of  Pojoaque.  the 
Pueblo  of  San  Ildefonso.  the  Pueblo  of 
Tesuque.  the  Southern  Ute  Tribe,  the 
Ute  Mountain  Ute  Tribe,  the  White 
Moimtain  Apache  Tribe,  and  the  Zuni 
Tribe.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  hvmian 
remains  and  associated  funerary  objects 
should  contact  Nancy  Stone, 
Superintendent,  Hubbell  Trading  Post 
National  Historic  Site.  P.O.  Box  150. 
Ganado,  AZ  86505;  telephone:  (520) 
755-3254,  before  thirty  days  after 
publication  in  the  Federal  Register. 
Repatriation  of  the  himian  remains  and 
associated  funerary  objects  to  the  Hopi 
Tribe,  Zuni  Tribe,  or  Navajo  Nation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  February  16. 1996. 
C  Timotby  McKeown, 
Acting  Departmental  Consulting 
Archeoiogist,  Arqheology  and  Ethnography 
Prograin. 

(FR  Doc  96-4200  Filed  2-23-96: 8:4S  am] 
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Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  ttie  Possession  of  the  Cheney 
Cowles  Museum,  Spokane,  WA 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005(a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  the  Cheney  Cowles 
Museum,  Spokane,  WA  which  meets  the 
definition  of  "sacred  object"  under 
Section  2  of  the  Act. 

The  Thunder  Bundle  consists  of 
weasel  and  ermine  skins,  two  feather 
fans,  small  hide  and  cloth  bundles, 
drum,  foiir  pipe  stems,  grizzly  claw 
necklace,  six  rattles,  whip,  and  a 
parfleche  pouch. 

Authorized  representatives  of  the 
Blackfeet  Business  Council  acting  on 
behalf  of  the  Blackfeet  Confederacy 
(including  the  Piegan  and  Blood  First 
Nations  of  Canada)  have  been  provided 
copies  of  museum  records  and  have 
viewed  the  bundle  in  person.  These 
representatives,  including  traditional 
religious  leaders  and  a  direct 
descendent  of  one  of  the  original 
keepers  of  the  bundle,  have  verified  it 
is  the  Thunder  Bundle  of  the  Blackfeet 
Confederacy.  Evidence  submitted  by  the 
representatives  of  the  Blackfeet  Nation 
indicates  the  last  proper  keeper  of  the 
bimdle  was  No  Coat  in  1899. 

The  whereabouts  of  the  bundle  were 
not  known  between  1899  and  1977 
when  the  Thunder  Bundle  was  donated 
to  the  Museum  of  Native  American 
Cultures  by  Mr.  Myron  Sammons  of 
Scottsdale,  AZ.  In  1992,  the  Cheney 
Cowles  Museum  assumed  stewardship 
of  the  Museum  of  Native  American 
Cultures  collections  by  permission  of 
the  Washington  State  Attorney  General. 

Based  on  the  above-mentioned 
information,  officials  of  the  Eastern 
Washington  State  Historical  Society/ 
Cheney  Cowles  Museum  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(3)(C),  this  cultural  item  is  a 
specific  ceremonial  object  which  is 
needed  by  traditional  Native  American 
religious  leaders  for  the  practice  of 
traditional  Native  American  religions  by 
their  present-day  adherents.  Officials  of 
the  Eastern  Washington  State  Historical 
Society/Cheney  Cowles  Museum  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001(2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  this  item  and 
the  Blackfeet  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Blackfeet  Nation.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with  this 


object  should  contact  Mr.  Glenn  Mason, 
Director,  Cheney  Cowles  Museum,  2316 
W.  First  Avenue,  Spokane,  WA  99204, 
telephone  (509)  456-4931  ext.  104 
before  March  27, 1996.Repatriation  of 
this  object  to  the  Blackfeet  Nation  on 
behalf  of  the  Blackfeet  Confederacy  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  February  16. 1996. 
C.  Timothy  McKeown, 

Acting  Departmental  Consulting 

Archeologist,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  96-4201  Filed  2-23-96;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgation  No.  337-TA-^2] 

Certain  Flash  Memory  Circuits  and 
Products  Containing  Same;  Notice  of 
Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337  and 

provisional  acceptance  of  motion  for 

temporary  relief. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on 
January  11, 1996,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  SanDisk 
Corporation,  3270  Jay  Street,  Santa 
Clara,  CA  95054.  The  complaint  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  flash  memory  circuits  and 
products  containing  same  by  reason  of 
alleged  infringement  of  claims  1,  2,  3  or 
4  of  U.S.  Letters  Patent  5,418,752  and 
claims  27,  32,  or  44  of  U.S.  Letters 
Patent  5,172,338.  The  complaint  further 
alleges  that  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337.  The 
complainant  requests  that  the 
Cormnission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
The  motion  for  temporary  relief 
requests  that  the  Commission  issue  a 
temporary  exclusion  order  and 
temporary  cease  and  desist  orders 
prohibiting  the  importation  into  and  the 
sale  within  the  United  States  after 
importation  of  certain  flash  memory 
circuits  and  products  containing  same 


that  infringe  claim  1  of  U.S.  Letters 
Patent  5,418,752  during  the  course  of 
the  Commission's  investigation. 
ADDRESSES:  The  complaint  and  motion 
for  temporary  relief,  except  for  any 
confidential  information  contained 
therein,  are  available  for  ins]>ection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W..  ifoom 
112,  Washington.  D.C.  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Whealan,  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1 930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Final 
Rules  of  Practice  and  Procedure.  19  CFR 
210.10.  The  authority  for  provisional 
acceptance  of  the  motion  for  temporary  relief 
is  contained  in  section  210.58,  19  CFR 
210.58. 

Scope  of  Investigation 

Having  considered  the  complaint  and 
the  motion  for  temporary  relief,  the  U.S. 
International  Trade  Commission,  on 
Februar>-  20,  1996,  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  flash  memory 
circuits  and  products  containing  same 
by  reason  of  infringement  of  claims  1,  2, 
3  or  4  of  U.S.  Letters  Patent  5,418,752 
or  claims  27,  32,  or  44  of  U.S.  Letters 
Patent  5,172,338,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  Pursuant  to  section  210.58  of  the 
Commission's  Final  Rules  of  Practice 
and  Procedure,  19  CFR  210.58,  the 
motion  for  temporary  relief  under 
subsection  (e)  of  section  337  of  the 
Tariff  Act  of  1930,  which  was  filed  with 
the  complaint,  be  provisionally  . 
accepted  and  referred  to  the  presiding 
administrative  law  judge  for 
investigation. 

(3)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 


(a)  The  complainant  is — SanDisk 
Corporation,  3270  Jay  Street,  Santa 
Clara,  California  95054. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  and  motion  for 
temporary  relief  are  to  be  served: 

Samsung  Electronics  Company,  Ltd.. 

Samsung  Main  Building,  10th  Floor, 

250,  2-ka  Taepyung-Ro  Chung-Ku, 

Seoul,  Korea 
Samsung  Semiconductor.  Inc.,  3655 

North  First  Street,  San  Jose.  California 

95134-1707 

(c)  John  M.  Whealan,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street.  S.W.,  Room  401P.  Washington. 
D.C.  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(4)  For  the  investigation  and 
temporary  relief  proceedings  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
Administrative  Law  Judge. 

Responses  to  the  complaint,  the 
motion  for  temporary  relief,  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  sections  210.13  and 
210.59  of  the  Commission's  Final  Rules 
of  Practice  and  Procedure.  19  CFR 
210.13  and  210.59.  Pursuant  to  19  CFR 
201.16(d).  210.13(a)  and  210.59  of  the 
Commission's  Final  Rules  of  Practice 
and  Procedure,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  10  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint,  the  motion  for  temporary 
relief,  and  the  notice  of  investigation. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint,  in  the  motion  for  temporary 
relief,  and  in  this  notice  may  be  deemed 
to  constitute  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of  the 
complaint,  the  motion  for  temporary- 
relief,  and  this  notice,  and  to  authorize 
the  administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  coipplaint,  motion  for 
temporary  relief,  and  this  notice  and  to 
enter  both  an  initial  determination  and 
a  final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  a  limited  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
such  respondent. 

Issued:  February  20, 1996. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 

[FR  Doc  96-4223  Filed  2-23-96:  8  45  ami 
BILLMQ  CODE  7020-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

Report  to  Congress  on  Abnormal 
Occunrences  July-September  1995; 
Dissemination  of  Information 

Section  208  of  the  Energ>' 
Reorganization  Act  of  1974.  as 
amended,  requires  NRC  to  disseminate 
information  on  abnormal  occurrences 
(AOs)  (i.e.,  unscheduled  incidents  or 
events  that  the  Commission  determines 
are  significant  from  the  standpoint  of 
public  health  and  safely).  During  the 
third  quarter  of  CY  1995.  the  following 
incidents  at  NRC  licensed  facilities  were 
determined  to  be  AOs  and  are  described 
below,  together  with  the  remedial 
actions  taken.  Each  event  is  also  being 
included  in  NUREG-0090,  Vol.  18.  No. 
3  (  "Report  to  Congress  on  Abnormal 
Occurrences:  July-September  1995"). 
This  report  will  be  available  at  NRC's 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC, 
about  three  weeks  after  the  publication 
date  of  this  Federal  Register  Notice 

Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  Institutions, 
Industrial  Users,  etc.) 

95-7    Medical  Brachytherapy 
Misadministration  at  Marshfield  Clinic 
in  Marshfield.  Wisconsin 

One  of  the  AO  reporting  guidelines 
notes  that  administering  a  therapeutic 
dose  from  a  sealed  source  such  that  the 
calculated  total  treatment  dose  differs 
from  the  prescribed  total  treatment  dose 
by  more  than  10  percent  and  the  actual 
dose  is  greater  than  1.5  times  the 
prescribed  dose  can  be  considered  an 
.AO. 

Date  and  P/acp— June  8.  1995; 
Marshfield  Clinic;  Marshfield. 
Wisconsin. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  a  dose  of  1640 
centigray  (cGy)  (1640  rad)  for  a  low  dose 
rate  brachytherapy  treatment  of  the 
cer\'ix  using  cesium-137  sources. 

After  the  sources  were  implanted,  but 
prior  to  completion  of  the  treatment,  the 
physician  entered  the  wronjj  date  for 
removal  of  the  sources  into  the  final 
treatment  plan.  Because  of  this  error  the 
treatment  was  extended  for  an 
additional  day.  As  a  result,  the 
calculated  administered  dose  was  2440 
cGy  (2440  rad)  which  was 
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approximately  50  percent  greater  than 
theprescribed  dose. 

The  physician  informed  the  patient  of 
the  misadministration  both  verbally  and 
in  writing.  The  licensee  evaluated  the 
consequences  of  the  misadministration 
and  determined  that  there  would  be  no 
adverse  health  effects. 

An  NRC  medical  consultant  evaluated 
the  consequences  of  the 
misadministration  and  agreed  with  the 
licensee's  conclusion. 

Cause  or  Ckiuses — The  licensee  failed 
to  notice  that  the  planned  explant  time 
documented  in  the  final  treatment  plan 
did  not  represent  the  prescribed 
treatment  time  documented  in  the 
written  directive.  Also,  the  licensee's 
vmtten  directive/low  dose  rate 
brachytherapy  log  form,  used  to  record 
events  occurring  during  low  dose  rate 
brachytherapy  treatments,  did  not 
contain  a  location  to  document  the 
prescribed  time  for  source  removal. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  revised  its 
written  directive/low  dose  rate 
brachytherapy  log  form  to  include 
documentation  of  the  actual 
implantation  time,  and  the  time  for  the 
prescribed  and  actual  removal  of 
sources.  Additionally,  the  revised  form 
wall  include  verification  of  such  times 
by  a  licensee  staff  member. 

AfflC— NRC  conducted  an  inspection 
and  reviewed  the  circumstances 
surrounding  the  misadministration. 
NRC  also  retained  a  medical  consultant 
to  review  the  case.  A  Confirmatory 
Action  Letter  was  issued  which 
confirms  that  the  licensee  will  verify 
that  its  authorized  users  meet  training 
and  experience  requirements.  A  Notice 
of  Violation  was  issued  with  five 
Severity  Level  IV  violations. 
•        •        •        •        * 

95-8    Medical  Brachytherapy 
Misadministration  at  Providence 
Hospital  in  Southfield,  Michigan 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  to  any 
part  of  the  body  not  scheduled  to 
receive  radiation  can  be  considered  an 
AO. 

Date  and  Place— ]u\y  25, 1995; 
Providence  Hospital;  Southfield, 
Michigan. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  a  dose  of  1230 
centigray  (cGy)  (1230  rad)  for  a 
palliative  manual  brachytherapy 
treatment  of  the  brain  using  an  iridium- 
192  seed. 

After  implantation,  confirmatory  x- 
rays  were  taken  but  could  not  confirm 
the  location  of  the  seed  and  the 
treatment  was  terminated  about  31 


hours  after  implantation.  The  licensee 
determined  that  the  seed  was  implanted 
about  4  centimeters  (1.57  inches)  from 
the  intended  treatment  site  of  the  brain. 
Consequently,  the  wrong  treatment  site 
received  an  unintended  radiation  dose 
of  about  739  cGy  (739  rad)  and  the 
tumor  received  only  about  72  cGy  (72 
rad). 

The  licensee  determined  that  no 
adverse  health  effects  would  result  from 
the  misadministration.  An  NRC  medical 
consultant  has  reviewed  the  case  but 
has  not  yet  submitted  a  report  to  NRC. 
The  licensee  notified  the  referring 
physician  and  the  patient  about  the 
misadministration. 

Cause  or  Causes — The  licensee  said 
that  the  seed  became  detained  at  the 
elbow  of  the  applicator  during 
implantation  and  changed  direction. 
The  physician  consequently 
encountered  resistance  while  inserting 
the  source  and  assumed  that  it  reached 
the  intended  treatment  site.  A 
confirmatory  x-ray  taken  at  the  time  of 
insertion  did  not  show  the  location  of 
the  source.  (The  licensee  had  used  a 
fluoroscope  [real  time  imaging)  during 
simulation  of  the  treatment,  but  a 
fluoroscope  was  not  used  to  obser\'e  the 
actual  seed  implantation.) 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  reported  that 
when  using  this  type  of  applicator  in  the 
future,  fluoroscopy  will  be  used  to 
assure  proper  implantation  of 
radioactive  material. 

jVRC— NRC  conducted  an 
investigation  to  review  the 
circumstances  surrounding  the 
misadministration.  The  NRC  staff  is 
currently  reviewing  the  inspection 
results  for  possible  violations,  and 
enforcement  action  is  pending. 
***** 

95-9    Ingestion  of  Radioactive  Material 
by  Research  Workers  at  the  National 
Institutes  of  Health  in  Bethesda, 
Maryland 

One  of  the  AO  reporting  guideUnes 
notes  that  a  moderate  exposure  to,  or 
release  of,  radioactive  material  licensed 
by  or  otherwise  regulated  by  the 
Commission  can  be  an  abnormal 
occurrence. 

Date  and  Place— ]une  28,  1995; 
National  Institutes  of  Health  (NIH); 
Bethesda,  Maryland. 

Nature  and  Probable  Consequences — 
A  pregnant  research  employee  became 
internally  contaminated  with 
phosphorus-32  (P-32)  and  was  sent  to  a 
local  hospital  for  treatment. 

NRC  formed  an  Augmented 
Inspection  Team  (AIT),  which  included 
a  medical  consultant,  to  review  the 


incident.  The  medical  consultant  stated, 
based  on  the  licensee's  initial  report, 
that  there  would  not  be  any  adverse 
health  consequences  to  the  researcher  or 
the  fetus.  Also,  an  NRC  scientific 
consultant  at  the  Oak  Ridge  Institute  for 
Science  and  Education's  Radiation 
Internal  Dose  Information  Center  was 
consulted.  An  independent  assessment 
was  aUo  performed  by  Lawrence 
Livermore  National  Laboratories. 

The  licensee  subsequently  found  that 
26  individuals  (in  addition  to  the 
pregnant  researcher)  were  also 
contaminated.  The  Federal  Bureau  of 
Investigation  (FBI),  the  NRC's  Office  of 
Investigations  (OI),  and  the  NIH  Police 
Department  are  currently  investigating 
the  event.  The  AIT  has  concluded  its 
inspection  efforts.  01  continues  to  work 
with  the  FBI. 

Cause  or  Causes — ^Because  of  the 
ongoing  investigation,  NRC  has  not 
reached  a  final  conclusion  as  to  the 
cause  of  the  event. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  licensee  continues  to 
investigate  the  incident.  The  licensee 
performed  bioassay  sampling  to  identify 
the  isotope,  calculate  preliminary 
estimates  of  intake,  and  determine  the 
scope  of  the  contamination.  In  addition, 
the  licensee  will  take  actions  to  enhance 
security  for  handlingTadioactive 
materials. 

NRC— In  addition  to  forming  an  AIT, 
NRC  subsequently  conducted  a  special 
inspection  to  determine  the 
effectiveness  of  NIH  Security  over 
radioactive  materials. 

NRC  also  issued  two  Confirmatory 
Action  Letters.  The  first  confirmed  the 
actions  that  the  licensee  would  take  to 
reduce  the  possibility  of  further 
ingestion  and  to  determine  the  extent  of 
the  contamination.  The  second 
confirmed  the  actions  that  the  licensee 
would  take  in  response  to  the  special 
inspection  that  reviewed  the  NIH 
security  policy  for  handling  radioactive 
materials. 
•        *        «        »        * 

Dated  at  Rockville,  MD,  this  20th  day  of 
February  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  96-4227  Filed  2-23-96;  8:45  am] 
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[Docket  No.  50-400] 

Shearon  Harris  Nuclear  Power  Plant; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
63,  issued  to  the  Carolina  Power  &  Light 
Company  (the  licensee),  for  operation  of 
the  Shearon  Harris  Nuclear  Power  Plant 
located  in  Wake  and  Chatham  Counties, 
North  Carolina. 

The  proposed  amendment  would 
allow  a  one-time  extension  for  the 
performance  of  the  trip  actuating  device 
operational  test  for  one  of  the  safety, 
injection  manual  initiation  switches. 
Technical  Specification  (TS)  4.3.2.1, 
Engineered  Safety  Features  Actuation 
System  (ESFAS)  Instrumentation, 
requires  that  each  instrumentation 
channel  and  interlock  and  the  automatic 
actuation  logic  and  relays  be 
demonstrated  operable  by  performance 
of  surveillance  requirements  specified 
in  TS  Table  4.3-2.  Table  4.3-2,  Item  l.a 
requires  that  a  trip  actuating  device 
operational  test  be  performed  for  Safety 
Injection  (SI)  manual  initiation  at  least 
every  18  months.  The  licensee 
discovered  on  February  12, 1996,  that 
only  three  of  the  four  switch  contacts 
have  been  tested  in  the  required  18- 
month  periodicity.  The  fourth  switch 
contact  was  last  tested  on  May  3,  1994. 
With  the  advent  of  the  surveillance 
requirement  grace  period,  this 
surveillance  test  for  the  fourth  switch 
contact  would  have  to  be  performed 
prior  to  March  16, 1996.  However,  this 
surveillance  test  cannot  be  performed  at 
power.  Therefore,  the  licensee  is 
requesting  a  one-time  extension  of  the 
surveillance  test  interval  to  avoid  a 
plant  shutdown.  The  exigent 
circumstances  exist  because  the  licensee 
did  not  discover  the  test  discrepancy 
until  February  12, 1996. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
.must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
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amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind'of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

This  change  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
any  design  or  material  changes  to  the  plant. 
The  change  does  not  irt  any  way  affect  the 
automatic  ESFAS  (Engineered  Safety 
Features  Actuation  System]  initiation;  it  only 
affects  one  of  the  two  redundant  switches.  If 
one  switch  fails  to  function,  operators  can 
use  the  other  switch.  This  change  simply 
requests  a  one-time  extension  for  the 
surveillance  inter\'al  for  one  of  two  contacts 
from  the  manual  Safety  Injection  [SI]  switch 
on  Main  Control  Board  panel  C.  A  redundant 
switch  is  available  with  two  operable 
contacts  on  Main  Control  Board  panel  A. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  alter 
the  performance  of  the  Engineered  Safety 
Features  Actuation  System.  The  proposed 
change  does  not  involve  any  new  equipment 
or  modifications  to  existing  plant  equipment. 
Further,  the  change  will  not  affect  the 
manner  in  which  any  safety  related  systems 
perform  their  functions.  Extension  of  the 
surveillance  frequency  of  the  manual  SI 
actuation  switch  does  not  affect  or  create  any 
new  accident  scenarios.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  does  not  affect  a 
margin  of  safety  as  defined  in  the  Bases  to 
the  Technical  Specifications.  The  automatic 
ESFAS  is  not  affected  by  this  one-time 
technical  specification  change.  The  change 
does  not  alter  the  setpwints  for  any  plant 
parameters  that  initiate  safety  injection,  nor 
does  it  alter  any  coincidental  logic.  Sufficient 
system  functional  capability  is  still  available 
from  diverse  parameters. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considere'   in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequentiv. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U  S. 
Nuclear  Regulatory  Commission. 
Washington.  DC,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  27,  1996.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  partv  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\ene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW  . 
Washington,  DC  and  at  the  local  public 
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document  room  located  at  the  Cameron 
Village  Regional  Library,  1930  Clark 
Avenue,  Raleigh,  North  Carolina.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
■entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing. 

The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 


applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration*  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC,  Attention:  Docketing 
and  Services  Branch,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mr. 
Eugene  V.  Imbro:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC,  arid  to  W.D.  Johnson,  Vice  President 
and  Senior  counsel,  Carolina  Power  & 


Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  16, 1996. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington.  DC,  and  at  the 
local  public  document  room,  located  at 
the  Cameron  Village  Regional  Library. 
1930  Clark  Avenue,  Raleigh.  North 
Carolina. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
Ngoc  B.  Le, 

Project  Manager,  Project  Directorate  II- J , 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-4225  Filed  2-23-96:  8:45  am) 
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[DocKetNo.  PartllO] 

Notice  of  Receipt  of  Assurances  From 
EURATOM  Under  Section  109B  of  the 
Atomic  Energy  Act 

In  the  matter  of  general  and  specific 
licenses  authorizing  exports  of  nuclear 
reactor  components,  substances,  and  items 
under  section  190b  of  the  Atomic  Energy  Act 
to  EURATOM. 

By  order  issued  December  28, 1995.^ 
effective  January  1, 1996,  the  Nuclear ' 
Regulatory  Commission 
("Commission")  suspended  general  and 
specific  licenses  issued  under  Section 
109b  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (AEA),  and  10  CFR  Part 
110,  to  export  nuclear  reactor 
components,  substances,  and  items  to 
EURATOM.  The  suspension  was 
necessary  due  to  the  expiration  on 
December  31, 1995  of  the  safeguards, 
peaceful  use,  and  retransfer  assurances 
required  for  such  exports  under  Section 
109b.  The  Commissi  on  suspended  the 
licenses  until  such  time  that  EURATOM 
provided  the  necessary  assurances  to 
the  U.S.  This  notice  is  to  inform  section 
109b  specific  and  general  licensees  that, 
on  February  16, 1996.  the  assurances 
required  under  Section  109b  were 
received  from  EURATOM.  On  that  date. 


accordingly,  the  Commission's 
suspension  order  expired  by  operation 
of  law. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 

Carlton  R.  Stoiber, 

Director,  Office  of  International  Programs. 

[FR  Doc.  96-4226  Filed  2-23-96;  8:45  am] 
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Uranium  Mill  Facilities:  Availability  of 
Final  "Staff  Technical  Position  on 
Alternate  Concentration  Limits  for  Title 
II  Uranium  Mills" 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  its  final  "Staff  Technical 
Position  on  Alternate  Concentration 
Limits  for  Title  II  Uranium  Mills."  The 
purposes  of  this  final  Staff  Technical 
Position  (STP)  are  to  provide:  (1) 
Guidance  on  NRC  staffs  interpretation 
of  the  applicable  regulations  for 
establishing  alternate  concentration 
limits  (ACLs)  at  uranium  mills  and 
tailings  impoundment  sites  regulated 
under  Title  II  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act 
(UMTRCA)  of  1978;  (2)  a  Standard 
Format  and  Content  Guide  for  ACL 
applications;  and  (3)  standard  criteria 
and  procedures  for  ACL  application 
reviews  by  NRC  and  Agreement  States. 

The  final  STP  on  ACLs  for  Title  II 
uranium  mills  represents  a  revised  and 
updated  version  of  NRC's  draft  final 
STP,  which  was  announced  in  the' 
Federal  Register  on  March  21,  1994  (59 
FR  13345).  The  revisions  were  made 
largely  in  response  to  comments  that 
NRC  received  on  the  draft  final  STP. 

The  final  STP  on  ACLs  for  Title  II 
uranium  mills  was  prepared  pursuant  to 
the  regulatory  requirements  for  ground- 
water protection  in  Criterion  5  of 
Appendix  A  to  10  CFR  Part  40,  and  is 
therefore  only  applicable  to  uranium 
mills  and  mill  tailings  impoundment 
sites  regulated  under  Title  II  of 
UMTRCA.  However.  NRC  will  use  the 
same  technical  approach  in  reviewing 
ACL  applications  for  uranium  mills  and 
mill  tailings  impoundment  sites  that  are 
regulated  under  Title  I  of  UMTRCA. 
with  modifications  to  reflect  differences 
between  UMTRCA's  Title  I  and  Title  II 
programs. 

Effective  immediately,  the  staff  will 
use  this  final  STP  instead  of  the  draft 
final  STP  in  reviewing  ACL  applications 
on  file  as  well  as  new  ACL  applications. 


ADDRESSES:  Copies  of  the  final  STP  on 
ACLs  for  Title  II  uranium  mills  may  be 
requested  by  writing  to:  Mr.  Joseph  J. 
Holonich,  Chief,  Uranium  Recovery 
Branch,  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  Mailstop  T7J-9.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  or  by  calling 
(301) 415-7238. 

FOR  FURTHER  INFORMATION  COKTACT:  Dr. 
Latif  S.  Hamdan.  Uranium  Recovery 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Mailstop  T7J-9.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone: 
(301)415-6639. 

SUPPLEMENTARY  INFORMATION:  Persons 
interested  in  commenting  on  the  final 
STP  on  ACLs  for  Title  II  uranium  mills 
may  provide  written  comments  to  Chief. 
Uranium  Recovery  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
Mailstop  T7I-9,  U.S.  Nuclear  Regulaton,' 
Commission,  Washington.  DC  20555. 
Comments  received  will  be  considered 
in  any  future  revisions  of  the  STP.  There 
is  no  date  set  for  expiration  of  the 
comment  period. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  Febuan,-,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  |.  Holonich. 

Chief,  Uranium  Recovery  Branch.  Division 
of  Waste  .Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  96-^224  Filed  2-23-96:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36859;  File  No.  SR-NASD- 
95-62] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  Amending  the  Prompt 
Receipt  and  Delivery  of  Securities 
Interpretation  Relating  to  Short  Sales 

Februar>'20.  1996. 

I.  Introduction 

On  January  11.  1996,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change '  pursuant  to 


Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  2  and  Rule  19b-4  thereunder. ^  The 
rule  change  amends  the  Prompt  Receipt 
and  Delivery  of  Securities  Interpretation 
("Interpretation ')  issued  by  the  NASD 
Board  of  Governors  under  Article  III. 
Section  1  of  the  NASD  Rules  of  Fair 
Practice.*  The  NASD  proposes  to  amend 
the  Interpretation  to  provide  that  under 
certain  circumstances  members  may 
rely  on  "blanket"  or  standing  assurances 
as  to  stock  availability  to  satisfy  their 
affirmative  determination  requirements 
under  the  Interpretation. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  issuance  of 
a  Commission  release  ^  and  bv 
publication  in  the  Federal  Register.*' 
One  comment  letter  was  received  in 
response  to  the  Commission  release,  in 
support  of  the  NASD's  proposal.  This 
order  approves  the  proposed  rule 
change. 

H.  Description 

On  September  12.  1994  the  SEC 
approved  an  NASD  rule  change  that 
amended  the  Interpretation."  As  part  of 
that  rule  change,  the  .NASD  amended 
the  Interpretation  to  make  clear  that  the 
use  of  a  "blanket"  or  standing  assurance 
that  securities  are  available  for 
borrowing  is  not  acceptable  to  satisfy 
the  affirmative  determination 
requirement  ("standing  assurance 
provision")."  Based  upon  feedback  from 
a  broad  spectrum  of  NASD  members, 
the  effective  date  of  the  standing; 
assurance  provision  uas  postponed  so 
as  to  give  the  NASD  an  opportunity  to 
ree.xamine  the  issue."^ 

Accordingly,  after  reexamination,  the 
NASD  is  now  proposini;  to  replace  the 
"standing  assurance  provision  with  a 
new  provision.  Specifically.  URderthe 
amendment,  a  member  may  reiv  on  a 
"blanket"  or  standing  assurance  that 
securities  will  be  available  for 
borrowing  on  settlement  date  to  satisfv 
its  afTirmdti\e  determination 


'  The  proposed  rule  change  initially  was 
submitted  on  December  27.  1995.  but  was  amended 
subsequent  to  its  original  filing.  The  amendment 


corrpcied  a  technical  error  in  the  proposed 
amended  language  and  is  available  for  copying  in 
the  Conimission's  Public  Reference  Room. 

MSU.S.C.  *78sfbl(l|. 

'17CKR240  19b-4 

*  NASD  Manual.  Rules  of  Fair  Practice.  Art.  111. 
Sec,  l.tCCHllilSl  04 

■^Secu.'ities  Exthange  Act  Release  No  36717 
(lanuan,  16,  1996). 

"61  FR  18fi5  i)anuary  23.  1996). 

"Securities  Exchange  Act  Relea.'ie  No.  34651- 
ISpptember  12.  1994),  59  KR  47965  (Soptember  19, 
1994!. 

"These  "blanket"  or  standing  assurances  often 
are  sent  via  facsimile  lo  member  firms. 

''See  Securitii".  Exchange  Act  Release  Nos  J5207 
(January  10.  1995).  60  FR  3445  (lanuarv  17,  1995): 
and  36245  (September  18,  1995),  bO  FR  49307 
(September  22,  1995) 
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raquirement  iinder  the  Interpretation, 
provided:  (1)  The  information  used  to 
generate  the  "blanket"  or  standing 
assurance  is  less  than  24  hours  old;  and 
(2)  the  member  delivers  the  security  on 
settlement  date.  The  amendmtot  aLso 
provides  that,  should  a  member  relying 
on  a  "blanket"  or  standing  assurance 
fail  to  deliver  the  security  on  settlement 
date,  the  NASD  will  deem  such  conduct 
inconsistent  with  the  terms  of  the 
Interpretation,  absent  mitigating 
circumstances  adeqjjately  docimiented 
by  the  member. 


m.  Commqii 

As  noted  above,  the  Commission 
received  one  comment  letter  in  response 
to  the  NASD's  proposed  rule  change. 
The  law  firm  of  Rosenman  &  Colin,  on 
behalf  of  a  number  of  firms,  expressed 
strong  support  for  the  NASD's 
proposal."  The  Firms  believe  that  the 
abili^  to  rely  on  "blanket"  or  standing 
assurances  that  securities  are  available 
for  borrowing  avoids  the  potential 
biirdens  that  would  be  placed  on  the 
systems  and  personnel  of  clearing  firms, 
institutional  lenders,  and  introducing 
finns  if  the  ban  on  such  standing 
assurances  becomes  effective.  The  Firms 
believe  that  reliance  on  standing 
assurances  will  enable  firms  to  continue 
to  conduct  business  effectively,  while 
TninitniTing  situations  where  a  member 
fails  to  deliver  securities  on  settlement 
date.  In  addition,  the  Firms  support  the 
provision  that  will  allow  a  member  that 
relies  on  a  standing  assurance  to  present 
mitigating  circumstances  if  a  fail  to 
deliver  situation  occvirs.  Further,  the 
Firms  note  that  it  is  important  for  the 
policies  of  the  NASD  and  the  New  York 
Stock  Exchange  ("NYSE")  to  be 
consistent  with  respect  to  the 
affirmative  determination  requirement, 
especially  for  firms  with  dual 
membership.  i 

IV.  DiacuMion 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Exchange  Act  and  the  rules  and 
regulations  thereimder  applicable  to  the 
NASD,  including  the  requirements  of 
Section  15A(b)(6)  of  the  Exchange  Act." 
Section  15A(b)(6)  requires  that  the  rules 


UMI 


«» Letter  from  Donald  M.  Nisonoff.  Special 
Counsel,  Rosenman  *  Colin,  to  Jonathan  G.  Katz, 
Secretary,  SEC  (February  15. 1996).  The  letter  was 
suboiittwl  on  behalf  of  Nomura  Securities 
International.  Inc..  CS  First  Boston.  Bear,  Steams  & 
Co.,  PaineWebber  Incorporated,  Pershing  Division 
of  Donaldson,  Lufkin  k  Jenrette.  Jefferies  & 
Cootpany.  Inc.,  OTA  Limited  Partnership,  and 
Suaquehanna  Brokerage  Services,  Inc.  ("the 
rirtni"). 

"  15  U.S.C.  78o-3(b)(6). 


of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general  to  protect  investors  and  the 
public  interest. 

The  amendment  allows  firms  to 
utilize  standing  assurances  in  satisfying 
their  affirmative  determination 
requirements.  According  to  the 
commenter,  many  firms  have  effective 
compliance  procedures  that  incorporate 
the  use  of  standing  assurances.  The 
amendment  provides  members  the 
flexibility  to  determine  whether  it  is 
appropriate  to  rely  on  a  standing 
assurance  in  a  given  situation.  The 
proposal,  however,  also  puts  members 
on  notice  that  reliance  on  standing 
assurances  may  be  deemed  conduct 
inconsistent  with  the  Interpretation 
under  certain  circumstances.  The 
Commission  believes  that  this  flexible 
approach  will  act  not  only  to  ease 
compliance  burdens  where  appropriate, 
but  also  to  protect  against  conduct 
inconsistent  with  the  purposes  of  the 
Interpretation. 

In  addition,  the  NASD's  amendment 
conforms  the  Interpretation  to  the 
NYSE's  interpretation  of  its  own 
affirmative  determination  rule.'^  The 
Commission  believes  that  consistent 
application  of  both  rules  will  result  in 
more  efficient  compliance  with  such 
rules. 

V.  Conclusion 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  is 
appropriate  given  the  fact  that  the 
amendment  provides  for  greater 
flexibility  while  not  compromising  the 
integrity  of  the  Interpretation,  and 
conforms  the  NASD's  Interpretation 
with  current  NYSE  practice. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act, 
that  the  instant  rule  change  SR-NASD- 
95-62  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv" 


Marguet  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  96-4261  Filed  2-26-96;  8:45  am) 
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>*See  NYSE  Rule  440C:  NYSE  Information  Memo 
91-41  (October  18,  1991). 
"  17  CFR  200.3O-3(a)(12). 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Request 

Normally  on  Fridays,  the  Social 
Security  Administration  pubUshes  a  list 
of  information  collection  packages  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compUance  with  P.L.  96- 
511,  as  amended  (Pub.  L  104-13 
effective  October  1, 1995),  The 
Paperwork  Reduction  Act.  Since  the  last 
list  was  published  in  the  Federal 
Register  on  February  16, 1996,  the 
information  collections  listed  below 
have  been  proposed  or  will  require 
extension  of  the  current  OMB  approvals: 

(Call  the  SSA  Reports  Clearance  Officer  on 
(410)  965-4142  for  a  copy  of  the  fonn(s)  or 
package(8),  or  write  to  her  at  the  address 
listed  below) 

SSA  Reports  Clearance  Officer: 
Charlotte  S.  Whitenight. 

Missing  &  Discrepant  Wage  Reports 
Letter  &  Questionnaire— 0960-0432. 
The  information  collected  on  forms 
SSA-L93,  SSA-95  and  SSA-97  will  be 
used  by  the  Social  Security 
Administration  to  contact  employers 
reporting  more  wages  to  IRS  than  they 
reported  to  SSA.  Employers'  compUance 
with  the  SSA  request  will  enable  SSA 
to  properly  post  employees'  wage 
records.  The  respondents  are  employers 
with  missing  or  discrepant  wage  reports. 
Number  of  Respondents:  385,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  192,500 
hours. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
IXTAM,  Attn:  Charlotte  S.  Whitenight, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

Dated:  February  20, 1996. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
A  dministration . 

IFR  Doc.  96^246  Filed  2-23-96;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  2342] 

Agency  Information  Collection 
Activities;  Form  JF-45  Overseas 
Schools— Approval  of  Funding  to 
Support  Special  Educational  Programs 
Plan  for  Activities  During  the  School 
Year:  Proposed  Collection;  Comment 
Request  (for  the  Advance  60-Day 
Notice):  Office  of  Overseas  Schools 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  sixty  days  from  the  date  of 
publication  in  the  Federal  Register. 
Request  written  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaHdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  a  copy  of  the  proposed  collection 
instrument  with  instructions  is  not 
published  in  this  notice  please  contact 
the  agency  representative  listed  below  if 
you  wish  to  receive  a  copy. 

Overview  of  this  information 
collection: 

Action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  Chapter  35. 

Summary:  The  Office  of  Overseas 
Schools  of  the  Department  of  State  (A/ 
OS)  is  responsible:  (a)  For  supporting 
our  overseas  missions  by  determining 
that  adequate  educational  opportunities 
exist  for  dependents  of  U.S.  government 
personnel  stationed  abroad  and  when 
necessary  providing  financial  and 
technical  assistance  to  improve 
elementary  and  secondary  education  at 
post  for  use  dependents;  and  (b)  for 
assisting  American-sponsored  overseas 
schools  demonstrate  U.S.  educational 
philosophy  and  practice.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  request — Reinstatement. 

Originating  office — Office  of  Overseas 
Schools. 

Title  of  information  collection — U.S. 
State  Department  Overseas  School — 
Approval  of  Funding  To  Support 
Special  Educational  Programs  Plan  For 
Activities  During  the  School  Year. 

Frequency — Annually. 

Form  Number — JF-45. 

Respondents — The  190  Overseas 
American  sponsored  schools. 

Estimated  number  of  respondents — 
190. 

Average  hours  per  response — 0.25. 

Total  estimated  burden  hours — 47.50. 

44  U.S.C.  3504(h)  does  not  apply. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Charles  S.  Cunningham  (202)  647- 
0596.  Comments  and  questions  should 
be  directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated:  February  12, 1996. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration. 
IFR  Doc.  96-4234  Filed  2-23-96;  8:45  am] 
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Public  NoUce  No.  2343] 

Agency  Information  Collection 
Activities:  Form  JF-61  Overseas 
Schools— Grant  Status  Report: 
Proposed  Collection;  Comment 
Request  (for  the  Advance  60-Day 
Notice):  Office  of  Overseas  Schools 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  sixty  days  from  the  dale  of 
publication  in  the  Federal  Register. 
Request  written  and  suggestions  from  - 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  re.spond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  a  copy  of  the  proposed  collection 
instrunrent  with  instructions  is  not 
published  in  this  notice  please  contact 
the  agency  representative  listed  below  if 
you  wish  to  receive  a  copv. 

Overview  of  this  inforniation 
collection: 

Action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  Chapter  35. 

Summary:  The  Office  of  Overseas 
Schools  of  the  Department  of  State  (A/ 
OS)  is  responsible:  (a)  For  supporting 
our  overseas  missions  by  determining 
that  adequate  educational  opportunities 
exist  for  dependents  of  U.S.  government 
personnel  stationed  abroad  and  when 
necessary  providing  financial  and 
technical  assistance  to  improve 
elementary  and  secondary  education  at 
post  for  USG  dependents;  and  (b)  for 
assisting  American-sponsored  overseas 
schools  demonstrate  U.S.  educational 
philosophy  and  practice.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  request — Rei  nstateinent. 

Originating  office— Oirtce  of  Overseas 
Schools. 

Title  nf  information  collection — U.S. 
State  Department. 

0\'erseas  School — Grant  Statu.s 
Report. 

Frequency — .Aniuia  liy . 

Form  Number— W-^\. 

Respondenti. — The  190  0\prseas 
American  sponsored  schools. 

Estimated  number  of  respondents — 
190. 

Average  hours  per  response — 0.25 

Total  estimated  burden  hours — 47.50. 

44  U.S.C.  3504(h)  does  not  apply. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
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supporting  dcxniments  may  be  obtained 
from  Charles  S.  Cunningham  (202)  647- 
0596.  Comments  and  questions  should 
be  directed  to  (0MB)  Jefferson  Hill  (202) 
395-3176. 

Dated:  February  12, 1996. 
Patrick  F.  Kennedy. 
Assistant  Secretary  for  Administration. 
IFR  Doc.  96-4233  Filed  2-23-96:  8:45  am] 
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public  Notice  2339] 


I 


UMI 


Bureau  of  Political-Miiitary  Affairs, 
Office  of  Nuclear  Energy  Affairs; 
Interagency  Procedures  for  the 
Implementation  of  the  U.S.-IAEA 
Safeguards  Agreement 

This  notice  sets  forth  U.S.  agency 
procedures  for  implementation  of  the 
Agreement  Between  the  United  States  of 
America  and  the  International  Atomic 
Energy  Agency  for  the  Application  of 
Safeguards  in  the  United  States  of 
America,  with  Protocol  (IAEA  INFCIRC/ 
288).  hereinafter  referred  to  as  the 
Agreement. 

For  additional  information,  contact 
Alex  Burkart  (phone:  202-647-4413). 
Office  of  Nuclear  Energy  Affairs,  Bureau 
of  Political-Military  Affairs  (PM/NE). 
Department  of  State.  Washington,  DC 
20520. 

A.  Coordination  I 

(1)  IAEA  Steering  Committee. 

(a)  The  interagency  mechanism  for 
coordinating  policy  and  resolving 
disputes  relating  to  the  implementation 
of  the  Agreement  shall  be  the  IAEA 
Steering  Committee  (ISC),  which  is 
concerned  generally  with  IAEA  policy 
matters.  The  ISC  is  composed  of 
representatives  from  the  Department  of 
State  (State),  the  Department  of  Energy 
(DOE),  the  Nuclear  Regulatory 
Commission  (NRC),  the  Arms  Control 
and  Disarmament  Agency  (ACDA),  the 
Department  of  Defense  (DOD),  the  Office 
of  Management  and  Budget  (0MB).  and 
the  staff  of  the  National  Security 
Council  (NSC)  and  the  intelligence 
community  (IC).  The  ISC  is  chaired  by 
the  U.S.  Representative  to  the  IAEA  or 
such  other  official  as  may  be  designated 
by  the  Secretary  of  State. 
Representatives  of  the  agencies  which 
are  ISC  members  are  designated  by  the 
respective  heads  of  such  agencies.  The 
ISC  shall  meet  at  such  intervals  set  by 
the  ISC  and  at  any  time  at  the  request 
of  any  ISC  member. 

(b)  In  the  event  any  question  of 
interpretation  of  the  Agreement 
affecting  NRC  arises  which  is  not 
resolved  by  the  ISC,  the  NRC  shall  seek 
and  be  bound  by  guidance  from  the 


President.  Neither  this  provision,  nor 
any  other  provision  in  these  procedures, 
shall  in  any  way  alter  the 
responsibilities  of  the  NRC  or  in  any 
way  limit  the  existing  authorities  and 
responsibilities  of  the  NRC. 
■    (2)  Subgroup  on  IAEA  Safeguards  in 
the  U.S. 

(a)  The  ISC  shall  establish  a 
subcommittee  known  as  the 
Subcommittee  on  International 
Safeguards  and  Monitoring  (SISM).  This 
subcommittee  will,  in  turn,  establish  the 
Subgroup  on  IAEA  Safeguards  in  the 
U.S.  (SISUS).  SISUS  shall  be  composed 
of  representatives  from  State,  ACDA,  the 
NRC  and  DOE.  The  NRC  will  appoint 
the  Chair  of  the  SISUS.  Each  agency 
shall  designate  its  respective 
representatives  to  serve  on  the  SISUS. 

(b)  The  SISUS  shall  monitor 
implementation  of  the  Agreement,  carry 
out  responsibilities  specifically 
prescribed  in  these  procedures,  and 
undertake  such  other  working  level 
activities  as  mav  be  designated  by  the 
SISM  or  the  ISC. 

(3)  Negotiating  Team. 

(a)  The  Negotiating  Team  shall  be 
composed  of  the  members  of  the 
Subgroup  or  their  designates.  Designates 
must  be  full-time  Government 
employees  of  the  Agency  of  the  member. 
For  negotiations  with  regard  to  NRC 
licensed  or  certified  facilities,  the  NRC 
member  will  be  the  head  of  the 
Negotiating  Team.  For  negotiations  with 
regard  to  DOE  facilities  not  licensed  and 
subject  to  DOE  orders,  the  DOE  member 
will  be  the  head  of  the  Negotiating 
Team. 

(b)  The  Negotiating  Team  shall 
negotiate  with  the  IAEA  the  Subsidiary 
Arrangements  and  the  Transitional 
Subsidiary  Arrangements  (collectively 
referred  to  as  the  Arrangements),  and 
undertake  such  other  responsibilities  as 
mav  be  designated  by  the  SISM  or  the 
ISC. 

(c)  Counsel  and  other  agency  officials 
mav  participate  in  Negotiating  Team 
activities  at  the  request  of  their  . 
respective  agency  representative. 

B.  Communications 

As  provided  in  the  Arrangements, 
normallv,  official  communications  on 
matters  relating  to  implementation  of 
the  Agreement  from  the  IAEA  are  to  be 
addressed  to  State  through  the  Mission 
of  the  United  States  of  America  to  the 
IAEA  (Mission),  and  from  State  are  to  be 
addres.sed  to  the  IAEA  through  the 
Mission.  An  officer  in  PM/NE  and  an 
officer  in  the  Mission  shall  be  assigned 
responsibility  for  communications  to 
and  from  the  IAEA  in  connection  with 
implementation  of  the  Agreement.  In 
the  event  of  the  occurrence  of 


unexpected  circumstances, 
communications  may  be  undertaken,  as 
appropriate,  other  than  as  set  forth  in 
this  Section  of  the  procedures. 

C.  Regulation  of  NRC  Licensed  or 
Certified  Facilities  and  Management  of 
DOE  License-Exempt  Facilities 

(1)  For  implementation  of  the 
Agreement. 

(a)  The  NRC  shall  be  responsible  for 
maintaining  necessary  regulations 
applicable  to  NRC  licensed  or  certified 
facilities;  and 

(b)  DOE  shall  be  responsible  for 
maintaining  appropriate  mechanisms 
applicable  to  DOE  license-exempt 
facilities. 

(2)  Requirements  contained  in  the 
Arrangements  shall  be  implemented  as 
follows: 

(a)  With  respect  to  an  NRC  licensed  or 
certified  facility,  through  the 
promulgation  of  regulations,  the 
incorporation  of  appropriate 
amendments  to  licenses  and  the 
issuance  of  such  orders  as  may  be 
necessary  to  assure  compliance;  and 

(b)  With  respect  to  a  DOE  license- 
exempt  facility,  through  the 
promulgation  of  appropriate 
mechanisms. 

D.  Facility  Attachments  and 
Transitional  Facility  Attachments 

The  responsible  agency  (RA)  is  the 
NRC  for  NRC  licensed  or  certified 
facilities  and  the  DOE  for  DOE  license- 
exempt  facilities. 

(1)  Preparation.  The  RA  shall 
participate  with  the  IAEA  in  preparation 
of  the  material  for  the  draft  facility 
attachment  and  transitional  facility 
attachment  (collectively  referred  to  as 
the  draft  attachment)  for  each  facility 
selected  by  IAEA,  under  Article  39  of 
the  Agreement  or  Article  2  of  the 
Protocol.  The  RA  shall  consult  with  the 
facility  operator  and,  as  appropriate, 
arrange  for  such  operator  to  participate 
in  the  preparation  of  the  material  for  the 
draft  attachment  for  such  facility.  The 
RA  shall  provide  the  Negotiating  Team 
an  opportunity  to  take  part  in 
preparation  with  the  IAEA  of  the  draft 
facility  attachment  for  use  in 
negotiation, 

(2)  Negotiation.  The  draft  attachment 
shall  be  approved  by  the  Negotiating 
Team  for  negotiation.  Each  facility 
attachment  or  transitional  facility 
attachment  (collectively  referred  to  as 
the  attachment)  shall  be  negotiated  with 
the  IAEA  by  the  Negotiating  Team 
under  the  guidance  of  the  SISM.  In  the 
course  of  these  negotiations,  the 
operator  of  the  facility  will  be  consulted 
and  views  and  interests  of  each  such 
operator  will  be  considered.  The  facility 


operator  will  be  given  the  opportunity 
to  review  and  comment  on  the 
attachment  before  it  is  agreed  to  by  the 
U.S.  Agreement  shall  be  indicated  by 
the  ISC  Chair  or  his  designee  initialing 
the  attachment. 

E.  Information  To  Be  Provided  to  the 
IAEA 

(1)  Reports  on  the  status  of  nuclear 
material  required  to  be  submitted  to  the 
IAEA  pursuant  to  the  Agreement  at 
specified  intervals  or  occasions  shall  be 
compiled  and  submitted  as  follows: 

(a)  Review  and  transmission  of  initial 
reports  and  periodic  accounting  reports, 
including  amplifications  and 
clarifications  thereof,  in  accordance 
with  Codes  3.3  and  3.4  of  the 
Arrangements,  shall  be  the  obligation  of 
the  RA.  These  reports  shall  be  prepared 
on  computer  diskette  by  the  Nuclear 
Materials  Management  and  Safeguards 
System  (NMMSS)  operated  jointly  by 
NRC  and  DOE.  The  RA  shall  make 
arrangements  for  submission  of  the 
necessary  data  from  each  facility 
operator  to  NMMSS,  which  shall 
compile  consolidated  reports  and  send 
the  diskette  to  the  RA  for  review  and 
transmission  to  PM/NE  for  delivery  to 
the  IAEA.  The  RA  shall  consult  and 
provide  to' PM/NE,  and  PM/NE  shall 
provide  to  the  IAEA,  the  telex  address 
and  the  telephone  number  of 
appropriate  personnel  to  be  available  for 
use  by  the  IAEA  in  seeking  clarifications 
and  amplifications  (including  questions 
concerning  reported  data)  of  the 
accounting  reports. 

(b)  The  RA  shall  prepare  and  transmit 
special  reports,  including  amplifications 
and  clarification  thereof,  in  accordance 
with  Code  3.5  of  the  Subsidiary 
Arrangements.  The  RA  shall  send  each 
report  to  PM/NE  to  permit  PM/NE  to 
decide  if  any  further  review  is  needed 
prior  to  transmission  by  PM/NE  to  the 
IAEA  and  whether  the  report  should  be 
referred  to  the  ISC  for  its  consideration. 

(c)  In  the  event  a  material 
unaccounted  for  (MUF)  at  any  facility 
selected  by  the  IAEA  under  the 
Agreement  exceeds  the  IAEA  limits  or 
the  limits  specified  in  74.31(c)(5)  or 
74.59(f)(l)(i),  whichever  is  smaller,  the 
ISC  shall  determine  in  satisfying  the 
terms  of  the  Agreement  what 
information  if  any  relating  to  any  U.S. 
investigation  of  the  MUF  is  to  be 
transmitted  to  the  IAEA. 

(2)  Information  other  than  reports 
described  in  paragraph  (1)  of  this 
Section  includes  completed  Design 
Information  Questionnaires  and  other 
information  needed  in  connection  with 
design  review,  changes  in  design,  and 
requirements  with  respect  to 
radiological  protection;  and  notification 


of  an  intended  withdrawal  (Agreement 
Article  12(a))  and  of  an  international 
transfer  (Agreement  Article  89).  The  RA 
shall  be  responsible  for  obtaining  such 
required  information  and  ensuring  that 
it  is  prepared  in  prescribed  format  for 
transmission  to  the  IAEA  in  accordance 
with  Codes  3.1.3.2.  3.6.  and  3.7  of  the 
Subsidiary  Arrangements  and  Codes  3.1 
and  3.2  of  the  Transitional  Subsidiar\' 
Arrangements.  Such  information  and 
notification  shall  be  transmitted  to  the 
IAEA  by  State. 

(3)  The  Agreement  shall  not  be 
construed  to  permit  the  communication 
to  the  IAEA  of  Restricted  Data 
controlled  by  the  Atomic  Energy  Act  of 
1954.  as  amended. 

F.  Eligible  List 

(1)  The  list  of  eligible  U.S.  facilities 
provided  to  the  IAEA  under  Agreement 
Article  Kb)  (eligible  list)  shall  be 
reviewed  by  the  SISUS  from  time  to 
time  to  determine  if  any  addition  or 
removal  of  a  facility  should  be  made. 
The  RA  shall  be  responsible  for 
informing  the  SISUS  of  any  change  in 
the  status  of  any  facility,  relative  to 
possible  addition  to,  or  removal  from, 
the  eligible  list.  The  SISUS  shall 
recommend  to  the  ISC  changes  to  be 
made  in  the  eligible  list.  In  the  event 
that  any  ISC  member  agency  believes 
that  for  national  security  reasons  a 
particular  urgency  exists  relative  to  the 
removal  of  a  facility  from  the  eligible 
list,  such  agency  may,  where 
disagreement  develops  or  where 
immediate  affirmative  action  is  deemed 
essential  and  cannot  be  accommodated 
by  the  ISC,  seek  to  have  the  President 
decide  regarding  such  proposed 
removal. 

(2)  Any  changes  in  the  eligible  list 
shall  be  submitted  to  the  IAEA  by  PM/ 
NE  through  the  Mission  as  provided  in 
Agreement  Article  34.  after  the 
following  notification  by  State  to  the 
Congress: 

(a)  For  any  addition,  after  60  days 
notic"  to  the  Senate  Committee  on 
Foreign  Relations  and  the  House 
Committee  on  Foreign  Affairs,  which 
notice  shall  include  an  explanation  of 
the  basis  on  which  the  determination  to 
make  the  addition  was  made,  and  if  the 
Congress  has  not  during  said  60-day 
period  passed  a  concurrent  resolution  of 
disapproval;  and 

(b)  For  any  deletion,  after  notification 
to  the  Senate  Committee  on  Foreign 
Relations  and  the  House  Committee  on 
Foreign  Affairs. 

(3)  State  shall  provide  each  of  the  ISC 
member  agencies  with  a  copy  of  the 
eligible  list  and  changes  thereto.  The 
NRC  shall  make  it  available  for 


inspection  in  the  NRC  Public  Document 
Room. 

G.  IAEA  Consultants 

(1)  The  Director  General  of  the  IAEA, 
in  selecting  any  facility  under  the 
Agreement,  may  seek  to  consult  with 
the  United  Slates  in  the  interest  of 
avoiding  discrimination  among  U.S. 
facilities  in  accordance  with  Agreement 
Article  2(c).  Moreover,  the  US.  and 
IAEA  may  likely  consult  to  insure 
compliance  with  Agreement  Article  22; 
and  the  United  States  may  request 
consultations  in  accordance  with 
Agreement  Article  80.  All  matters 
concerning  any  such  consultation  shall 
be  considered  by  the  SISM  on  the  basis 
of  recommendations  by  the  SISUS. 

(2)  In  addition  to  consultations 
contemplated  in  paragraph  (a)  of  this 
Section,  PM/NE  shall  arrange  for 
periodic  consultations  between  the 
SISUS  and  the  IAEA,  in  accordance 
with  Agreement  Article  19.  to  review 
progress  in  implementation  of  the 
Agreement  and  to  consider  any  matter 
relevant  to  the  .Agreement  which  either 
party  to  the  Agreement  mav  raise. 

H.  Matters  Raised  by  Facility  Operators 

Any  question,  complaint  or  request 
from  a  facility  operator  shall  be  directed 
to  the  RA.  The  RA  shall  consider  the 
matter  in  accordance  with-its 
established  procedures.  .\n\  questions 
from  a  facility  operator  concerning  anv 
interpretation  of  the  Agreement  or  the 
Arrangements,  any  question  relating  to 
the  payment  of  invoices  by  the  1AE.^  to 
the  facility  operator,  and  an\  request 
from  a  facility  operator  with  respect  to 
exemption  or  termination  of  safeguards, 
other  than  as  provided  for  in  an 
attachment,  shall  be  addressed  to  the 
RA.  The  R.^  will  advise  SISUS  of  such 
question  or  request  for  consideration.  If 
necessary  the  matter  will  be  referred  to 
the  SISUS,  the  Negotiating  Team,  or  the 
SISM/ISC  for  consideration  or 
resolution. 

1.  Matters  Raised  by  the  IAEA 

Any  question,  complaint,  or  request 
concerning  implementation  of  the 
Agreement  which  is  received  from  IAEA 
Headquarters  by  the  Mission  in 
accordance  with  Codes  1.1  of  the 
Arrangements,  and  is  not  others  ise 
provided  for  in  these  procedures,  shall 
be  transmitted  to  PM/NE.  PM/NE  shall 
refer  such  matters  to  the  SISUS  for 
consideration  and  recommendation  or 
resolution.  The  Chair  of  the  SISl  'S  will 
communicate  these  matters  to  the 
Negotiating  Team,  the  SISM.  and  the 
RA,  as  appropriate. 
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I.  Matters  Concerning  IAEA  Inspectors 

(1)  Any  question,  complaint  or 
request  for  assistance  from  any  IAEA 
inspector,  while  performing  inspection 
activities  in  the  United  States,  which  is 
not  resolved  by  personnel  at  the  facility 
in  question  or  through  the  RA  contact, 
shall  be  referred  to  SISUS.  The  IAEA 
shall  be  provided  with  the  names  of 
designated  officials  in  the  NRC.  DOE 
and  PM/NE  for  this  purpose,  including 
24-hour  telephone  number  information. 
The  designated  official  contacted  shall 
advise  the  RA  as  soon  as  possible 
whenever  so  contacted,  to  determine 
whether  any  immediate  action  is 
appropriate  and  to  obtain  any  necessary 
assistance  from  the  appropriate  RA 
official.  If  time  and  circumstances 
permit,  the  matter  may  be  referred  to  the 
SISUS  and.  in  any  event,  the  SISUS 
shall  be  advised  of  the  matter  and  its 
resolution. 

(2)  Any  question,  complaint  or 
request  from  a  facility  operator 
concerning  an  action  by  an  IAEA 
inspector  shall  be  addressed  to  the  RA. 
This  shall  be  undertaken  in  the  first 
instance  by  contacting  an  appropriate 
RA  official,  if  present  at  the  facility.  If 
necessary,  a  designated  official  at  RA 
headquarters  shall  be  consulted.  If  not 
resolved  by  such  consultation,  the 
matter  will  then  be  addressed  as 
described  in  Section  H  above. 

(3)  The  RA  shall  be  responsible  for 
ensuring  compliance  with  footnotes  to 
Codes  3.2  of  the  Arrangements  with 
respect  to  safety,  radiation  protection, 
and  medical  care  of  IAEA  staff  members 
carrying  out  functions  under  the 
Agreement. 

K.  Designation  of  IAEA  Inspectors 

Each  proposal  by  the  IAEA  for 
designation  of  one  or  more  inspectors 
for  service  in  the  United  States  which  is 
received  by  the  Mission  shall  be  referred 
to  the  SISUS  for  consideration.  If 
consensus  carmot  be  reached,  the  matter 
wrill  be  referred  to  the  SISM.  State  shall 
provide  the  U.S.  response  to  each  such 
proposal  to  the  Mission  for  transmittal 
to  the  IAEA.  PM/NE  shall  maintain  the 
list  of  IAEA  insp)ectors  formally 
designated  for  service  in  the  United 
States  and  shall  provide  copies  of  the 
list,  and  changes  as  they  occur,  to  each 
ISC  member  agency.  The  NRC  and  DOE 
may  provide  copies  of  such  lists  to 
facility  operators  imder  their  respective 
jurisdictions  for  their  information. 

L.  Notification  of  IAEA  Inspections  and 
Visits 

NRC  and  DOE  shall  consult  and 
provide  to  PM/NE.  and  PM/NE  shall 
provide  the  IAEA,  the  name,  telex 


address,  and  telephone  number  of  an 
appropriate  official  and  alternate  to  be 
contacted  by  the  IAEA  for  advance, 
informal  coordination  and  planning  of 
any  inspection  or  visit.  This  official 
shall  coordinate  preparation  for  each 
inspection  or  visit  with  any  facility 
involved  and  provide  timely  responses 
directly  to  the  IAEA.  Such  coordination 
shall  be  in  preparation  for  the  formal 
advance  notification  of  each  IAEA 
inspection  and  visit  (Agreement  Article 
81  and  Protocol  Article  11(b))  which, 
when  received  by  the  Mission,  shall  be 
provided  to  State  by  telegram,  with  the 
NRC  and  DOE  as  information  addresses. 
SISUS  shall  maintain  a  schedule  of  each 
planned  IAEA  inspection  or  visit  and 
provide  copies  to  the  ISC  member 
agencies  upon  request.  The  operator  of 
each  facility  to  be  inspected  or  visited 
shall  be  so  informed  by  the  RA.  The  RA 
shall  also  arrange  for  the  IAEA  inspector 
to  be  accompanied  by  one  or  more  RA 
representatives.  The  RA  shall,  to  the 
extent  possible,  accommodate  requests 
by  SISUS  members  to  be  present  during 
inspections.  Should  the  IAEA  elect  to 
perform  unannounced  inspections,  the 
RA,  when  notified  by  the  facility,  shall 
make  a  determination  of  the  need  to 
send  a  representative  to  the  site  as  soon 
as  practical. 

M.  Reports  by  the  IAEA 

Reports  by  the  IAEA,  in  accordance 
with  Agreement  Articles  41,  64  and  88, 
of  its  inspections  and  other  safeguards 
activities  in  the  United  States,  when 
received  by  the  Mission,  shall  be 
transmitted  to  State.  PM/NE  shall 
provide  copies  to  the  ISC  member 
agencies  and  the  Chair  of  the  SISIS,  and 
shall  also  maintain  a  file  of  such  reports. 
The  SISUS  shall  review  these  reports 
and  determine  any  needed  action. 

N.  Implementation  Reports 

SISUS,  on  the  basis  of  information 
collected  by  the  NRC  and  DOE  and 
information  obtained  from  the  IAEA, 
may  prepare  periodic  reports 
concerning  implementation  of  the 
Agreement,  including,  inter  alia, 
pertinent  statistics,  lists  of  facilities 
inspected,  and  other  relevant  data  for 
the  information  of  government  agencies, 
the  Congress  and  the  public. 

O.  Agreement  Article  22 

State  shall  institute  steps  as  necessary 
to  suspend,  for  the  duration  of  the 
Agreement,  the  application  of  IAEA 
safeguards  in  the  United  States  under 
other  safeguards  agreements  with  the 
IAEA.  State  shall  maintain  a  list  of  the 
agreements,  required  by  Code  3.8.1  of 
the  Subsidiary  Arrangements,  under 
which  the  application  of  such 


safeguards  has  been  suspended  and 
shall  provide  this  list  and  all  subsequent 
changes  to  each  ISC  member  agency. 
DOE  shall  prepare  the  reports  required 
by  Codes  3.8:2  and  3.8.3  of  the 
Subsidiary  Arrangements  for  delivery  of 
these  reports  to  State  for  transmission 
by  State  to  the  IAEA  within  the  time 
limits  stipulated  in  Codes  3.8.2  and 
3.8.3  DOE  shall  also  be  responsible  for 
the  monitoring  function  called  for  in 
footnote  3  of  Code  3.8  of  the  Subsidiary 
Arrangements  and  for  reporting,  at  least 
annually,  to  State  the  results  of  such 
monitoring. 

P.  Role  of  These  Procedures  and  Their 
Modification 

(1)  Scope.  These  procedures  are  for 
the  purpose  of  interagency  coordination 
and  shall  not  affect  the  internal 
coordination  mechanism  of  any  agency. 
These  procedures  establish 
requirements  solely  applicable  to 
certain  agencies  of  the  United  States 
Government,  rather  than  individuals, 
and,  accordingly,  are  not  rules  within 
the  meaning  of  the  Administrative 
Procedure  Act. 

(2)  Amendment.  These  procedures 
may  be  amended  from  time  to  time  by 
the  ISC. 

Dated:  February  15, 1996. 
Richard  J.K.  Stratford, 
Director,  Office  of  Nuclear  Energy  Affairs, 
Bureau  of  Political-Military  Affairs,  United 
States  Department  of  State. 
jFR  Doc.  96-4232  Filed  2-23-96;  8:45  ami 

BILLING  CODE  4710-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Dockets  OST-95-676  and  OST-95-677] 

Applications  of  Falcon  Air  Express, 
Inc.,  for  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(order  96-2-34).  

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Falcon  Air 
Express,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  charter  air 
transpoTPtation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
March  4, 1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 


OST-95-676  and  OST-95-677  and 
addressed  to  the  Documentary  Services 
Division  (C-55,  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590,  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  D.C. 
20590,  (202)  366-2343. 

Dated:  February  20, 1996. 
Qiarles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  96-^250  Filed  2-23^96;  8:45  am) 

BILUNG  CODE  4910-S2-P 

Federal  Aviation  Administration 

Proposed  Information  Collection; 
Request  Submitted  for  Public 
Comment;  Federal  Aviation 
Administration  Acquisition 
Management  System 

ACTION:  Notice  of  intent  to  comment  on 
the  Federal  Aviation  Administration 
Acquisition  Management  System. 

SUMMARY:  The  Federal  Aviation 
Administration  is  submitting  for  public 
comment  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 
DATES:  Written  comments  must  be 
submitted  on  or  before  22  April  1996. 
Written  comments  should  address  the 
accuracy  of  the  burden  estimates  and 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology,  as  well  as  other 
relevant  aspects  of  the  information 
collection  request. 

ADDRESSES:  Comments  on  any  of  these 
collections  may  be  mailed  or  delivered 
in  duplicate  to  the  FAA  at  the  following 
address:  Ms.  Judith  Street,  Federal 
Aviation  Administration,  Office  of 
Business  Information  and  Consultation, 
Corporate  Information  Division,  800 
Independence  Avenue,  Washington, 
D.C.  SW  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  Street  at  (202)  267-9895. 

In  addition,  the  proposed  Acquisition 
Management  System  and  executive 
summary  are  located:  On  the  internet  @: 
http://www.faa.gov/asu/asulOO/acq- 

refortn/acq home.htm.  The  internet  E- 

Mail  address  is  9_Acquisition 
Reform  @  mail.hq.faa.gov. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  the  new  Acquisition 
Management  System  that  makes  it 
necessary  for  information  collection  in 
order  to  comply  with  Public  Law  104- 
50.  FAA's  new  acquisition  management 
system  was  developed  to  address  the 
unique  needs  of  the  agency  and.  at  a 
minimum,  provide  for  more  timely  and 
cost-effective  acquisitions  of  equipment 
and  materials. 

Type  of  Review:  New. 
0MB  Number:  2120-TBD. 
Number  of  Respondents:  3,338. 
Responses  per  respondent:  varies:  1  to 
12. 
Annual  responses:  4,500. 
Average  burden  pei  response:  varies: 
15  min.  to  2  weeks. 
Annual  burden  hours:  333.292. 
Affected  Public:  Individuals, 
businesses,  not-for-profit  institutions, 
federal  government. 

Frequency:  varies:  on  occasion  and 
monthly. 

Respondent's  Obligation:  varies: 
voluntary,  required  to  obtain  or  retain 
benefits,  mandator)'. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington.  DC.,  on  Februar>'  22. 
1996. 

Steve  Hopkins, 

Acting  Manager.  Corporate  Information 
Division.  ABC-100. 

IFR  Doc.  96-4262  Filed  2-21-96;  4:27  pml 
BILUNG  COOE  4910-13-U 


Kansas  City  International  Airport, 
Kansas  City,  Missouri,  Noise  Exposure 
Map  Notice;  Receipt  of  Noise 
Compatibility  Program  and  Request  for 
Review 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Kansas  City. 
Missouri,  for  Kansas  City  International 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safetv  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Kansas  City 
International  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 


approved  or  disapproved  on  or  before 
August  7,  1996. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  February  9. 
1996.  The  public  comment  period  ends 
April  9.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Moira  D.  Keane,  Federal  Aviation 
Administration,  Airports  Division, 
ACE-615B.  601  E.  12th  Street.  Kansas 
City,  MO  64106  (816)  426-»731. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Kansas  City  International  Airport  are 
in  compliance  with  applicable 
requirements  of  Part  150.  effective 
Februar)'  9,  1996.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  August  7.  1996.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
.Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  F.\A  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompalible  'and  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  F,\.\  approval  which  .sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  nonconipatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Kansas  City.  Missouri,  submitted  to 
the  FAA  on  August  14.  1995.  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  Kansas  City  International 
Airport  Master  Plan  and  F  A.R.  Part  150 
Noise  Compatibility  Study.  It  was 
requested  that  the  FAA  review  this 
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material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
prcoam  imder  section  104(b)  of  the  Act. 

Tne  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Kansas  City, 
Missouri.  The  specific  maps  under 
consideration  are  1998  aircraft  Noise 
Exposure  Maps  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
Kansas  Qty  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  February  9, 1996.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act, 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposiire  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Kansas 
Qty  International  Airport,  also  effective 
on  February  9, 1996.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
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submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  August  7, 1996. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFRPart  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  Room 

617,  Washington,  D.C.  20591 
Federal  Aviation  Administration, 

Airports  Division,  601  E.  12th  Street, 

Kansas  City,  MO  64106 
Aviation  Department,  Administrative 

Offices,  Department  of  Planning  & 

Development,  Kansas  City 

International  Airport.  1  International 

Square.  Kansas  City,  MO  64153. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Kansas  City.  Missouri  on 
Februan,'  9.  1996. 

George  A.  Hendon, 

Manager.  Airports  Division. 

[FR  Doc.  96-4266  Filed  2-23-96;  8:45  am) 
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Policy  and  Procedures  Concerning  the 
Use  of  Airport  Revenue 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Transportation. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  This  document  proposes  a 
statement  of  policy  and  procedures 
concerning  the  use  of  airport  revenue. 
This  document  discusses  in  detail  the 
requirement  that  revenue  at  public 


airports  that  have  received  Federal 
grants  generally  be  used  only  for  airport 
purposes.  The  document  proposes 
definitions  of  "airport  revenue"  and 
"revenue  diversion,"  and  discusses  the 
permitted  and  prohibited  uses  of  airport 
revenue,  and  the  procedures  for 
monitoring  compliance  with  the 
revenue  use  requirements  A  statement  of 
pohcy  is  required  by  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994.  The  FAA  is  issuing  a 
proposed  policy  and  requesting  pubfic 
comment  because  of  substantial  public 
and  industry  interest  in  the  subject 
matter.  While  the  policy  statement 
proposed  is  not  made  effective  at  this 
time,  statutory  requirements  relating  to 
the  use  of  airport  revenue  remain  in 
effect  and  will  be  enforced  by  the  FAA. 
Airport  sponsors  may  assume  that  the 
FAA  would  act  consistently  with  the 
views  expressed  in  this  document  in 
any  enforcement  action  for  revenue 
diversion  taken  before  a  final  policy 
statement  is  issued. 
DATES:  Comments  must  be  received  by 
April  26,  1996. 

ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  28472,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  28472." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28472."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Comments  on  this  Notice  may  be 
examined  in  room  91 50  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benedict  D.  Castellano,  Manager, 
Airport  Safety  and  Compliance  Branch, 
AAS-310,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-8728;  or  Jonathan  W.  Cross, 
Airports  Law  Branch,  AGC-610,  Office 
of  the  Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591/ 
telephone  (202)  267-3473. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  statement  pf  policy  and 
related  procedures  is  being  published 
pursuant  to  section  112(a)  of  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994,  Pub.  L.  No.  103-305 
(August  23, 1994)  (1994  Authorization 
Act).  That  section  requires  the  Secretary 


to  establish  policies  and  procedures 
assuring  the  "prompt  and  effective 
enforcement"  of  the  requirement 
relating  to  the  use  of  airport  revenue 
(also  called  the  "revenue  retention 
requirement")  (49  U.S.C.  47107(b))  and 
the  requirement  that  airports  be  as  self- 
sustaining  as  possible  (49  U.S.C. 
47107(a)(13)),  and  of  the  Airport 
Improvement  Program  (AIP)  sponsor 
assurances  made  under  these  sections. 
Section  112  includes  specific  guidance 
and  requirements  for  the  mandated 
policies  and  procedures. 

For  convenience,  the  term  "sponsor" 
is  used  throughout  this  document  to 
mean  the  state  or  local  government  body 
obligated  under  an  airport  grant 
agreement.  For  purposes  of  the 
proposed  policy  statement  the  term  is 
generally  interchangeable  with  the  term 
"airport  owner  or  operator"  used  in 
some  statutes.  A  sponsor  may  be  an 
entity  that  exists  only  to  operate  the 
airport,  such  as  an  airport  authority 
established  by  state  law.  Other  airports 
are  owned  by  a  state,  county,  or  city 
government  and  operated  by  an  agency 
of  that  government,  in  which  case  the 
state,  county,  or  city  is  the  sponsor, 
rather  than  the  subordinate  agency. 

The  Airport  and  Airway  Improvement 
Act  of  1982 

Under  the  Airport  and  Airway 
Improvement  Act  of  1982.  as  amended 
(AAIA),  part  of  title  V  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act,  Public 
Law  97-248,  repealed  and  reenacted 
without  substantive  change,  Public  Law 
103-272  (July  5,  1994),  49  U.S.C.  47101. 
et  seq.,  as  amended  by  Public  Law  103- 
305  (August  23,  1994),  public  agencies 
receiving  Federal  grants  for  airport 
development  since  September  3,  1982, 
are  required  to  comply  with  the  revenue 
retention  requirement,  section 
511(a)(12)  of  the  AAIA,  now  codified  at 
49  U.S.C.  47107(b). 

As  originally  enacted  in  1982,  the 
revenue  retention  assurance  required 
airport  owTiers  tosuse  "*  *  *  all 
revenues  generated  by  the  airport  *   *   * 
for  the  capital  or  operating  costs  of  the 
airport,  the  local  airport  system,  or  other 
local  facilities  which  are  owned  or 
operated  by  the  owner  or  operator  of  the 
airport  and  directly  related  to  the  actual 
transportation  of  passengers  or 
property."  The  plain  purpose  of  section 
511(a)(12)  was  to  prevent  an  airport 
owner  or  operator  who  receives  Federal 
assistance  from  using  airport  revenues 
•  for  expenditures  unrelated  to  the 
airport.  Thus,  according  to  the 
requirement,  a  grant  recipient  could  not 
use  airport  revenues  to  pay  for  "capital 
or  operating  costs"  that  were  not 


airport-related.  According  to  a  recent 
House  Report, 

The  rationale  for  [the  revenue  retention 
requirement!  is  that  the  Federal  AIF  program 
can  underwrite  only  about  20%  to  30%  of  ihe 
total  capital  development  needed  by  airports. 
To  ensure  the  maximum  effectiveness  of  the 
AIP  program,  airports  should  also  spend  all 
of  the  money  they  generate  to  operate  and 
develop  the  airport.  A  federal  grant  should 
not  furnish  an  opportunity  for  an  airport  to 
use  federal  funds  to  replace  other  airport 
generated  funds,  and  then  use  the  latter  for   ■ 
general  governmental  purposes,  resulting  in 
no  net  capital  improvements  for  the  federal 
grant  dollars  expended. 

H.R.  Rep.  No.  103-240,  103d  Cong  .  1st  . 
Sess  14  (1993). 

The  original  revenue  retention 
requirement  also  contained  an 
exception,  or  "grandfather"  provision, 
permitting  the  use  of  airport  revenue  for 
non-airport  purposes  in  certain  cases  in 
which  the  use  predates  the  AAIA. 
Specifically,  revenue  use  restrictions 
did  not  apply  where  pre-September  3, 
1982,  covenants  or  assurances  in  debt 
obligations  previously  issued  by  the 
airport  owner  or  operator,  or  provisions 
in  governing  statutes  enacted  before 
September  3,  1982,  that  control  the 
owner's  or  operator's  financing, 
provided  for  the  use  of  revenues  from 
any  of  the  airport  owner's  or  operator's 
facilities,  including  the  airport,  to 
suppoil  not  only  the  airport  but  also  the 
airport  owner's  or  operator's  general 
debt  obligations  or  other  facilities. 

The  House  and  Senate  Conference 
Reports  on  the  AAIA  describe  the 
revenue  retention  requirement  in 
section  511(a)(12)  as  follows: 

One  (requirement!  is  that  airports  receiving 
assistance  under  this  program  must  dedicate 
all  revenues  generated  by  the  airport  for  the 
capital  [and!  operating  costs  of  that  airport, 
the  local  airport  system,  or  other  local 
facilities  which  are  owned  by  the  owner  or 
operator  of  the  airport  and  used  for  the 
transportation  of  passengers  or  property.  The 
provision  is  designed  to  ensure  that  airport 
systems  which  are  receiving  Federal 
assistance  are  utilizing  all  locally  generated 
revenue  for  the  systems  which  they  operate. 
Airports  that  are  part  of  a  unified  ports 
authority  are  exempt  from  this  requirement  if 
covenants  or  assurances  in  previously  issued 
debt  obligations  or  controlling  statutes 
require  that  these  funds  are  available  for  use 
at  other  port  facilities. 

However,  airport  users  should  not  be 
burdened  with  "hidden  taxation  "  for 
unrelated  municipal  services. 

This  provision  is  not  intended  to 
apply  to  revenue  generated  by  facilities 
which  are  located  on  airport  property 
but  are  unrelated  to  air  operations  or 
services  which  support  or  facilitate  air 
transportation.  It  would  accordingly  not 
apply  to  revenue  generated  by  such 


facilities  as  a  water  reservoir  or  a 
convention  center  which  happen  to  be 
located  on  airport  property,  but  which 
ser\'e  neither  the  airport  nor  any  air 
transportation  purpose.  It  would  apply 
to  such  facilities  as  terminal 
concessions  and  parking  lots  serving  the 
terminal  or  other  air  transportation 
purposes. 

H  R.  Conf  Rep.  No  97-760.  97th  Cong  .  2d 
Sess.  pt   3,697.712  (19821;  see  also.  S  Rep 
No.  97-J94.  vol  2,  97th  Cong  .  2d  Sess  2ft 
(1982). 

The  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987 

The  Airport  and  .Mrway  Safety  and 
Capacity  Expansion  Act  of  1987,  Public 
Law  100-223  (December  30.  1987). 
amended  the  revenue  retention 
requirement  by  requiring  that  such  local 
facilities  be  ■■diret;tly  and  substantially 
related  to  actual  air  transportation  of 
passengers  or  property."  This 
amendment  narrowed  the  permissible 
uses  of  airport  revenues  to  expenditures 
that  are  not  only  "dire<:tiy"  but  also 
"substantially"  related  to  actual  air 
transportation,  to  further  assure  that 
such  revenues  are  not  diverted  for 
general  e.xpenses.  The  1987  Act  also 
required  local  taxes  on  aviation  fuel 
enacted  after  December  30.  1987,  to  be 
spent  on  the  airport,  and  slightly 
modified  the  grandtathering  lan^^uage  to 
clarify  its  application  only  to  pre- 
September  3.  lOBii,  debt  obligations  or 
legislation  controlling  financing.  The 
1987  Act's  legislative  history  reaffirms 
the  earlier  statement  that  *»511(a)(12)  is 
not  intended  to  apply  to  revenue 
generated  by  facilities  located  on  airport 
property  but  unrelated  to  air  operations 
or  services  that  support  or  facilitate  air 
transportation.  H.R  Conf.  Rep.  No.  loo- 
484,  lOUth  Cong..  2d  Sess  63  (1987). 
reprinted  in  1987  U.S.C.C.A.N.  2638; 
see  also,  H.R.  Rep  No.  100-12.T  (II). 
100th  Cong..  2d  Sess.  14.  reprinted  in 
1987  U  S.C.C.A.N.  2601.  2613 

The  Federal  Aviation  Admmistration 
Authorization  Act  of  1994 

Several  provisions  of  the  Federal 
.*\viation  /Vdmmistration  .■\uthorization 
Act  of  1994,  Public  Law  103-305 
(.August  23.  1994).  address  revenue 
diversion.  Section  110  adds  a  policy 
statement  to  Title  49.  Chapter  471 . 
"Airport  Development."  (  oncerning  the 
requirement  that  airports  be  as  self- 
sustaining  as  possible.  That  swlion 
restates  the  requirement  and  also  stales 
that  in  establishing  new  fees,  rates,  and 
charges,  and  generating  revenues  from 
all  sources,  airport  owners  and 
operators  should  not  seek  to  create 
revenue  surpluses  that  exceed  the 
amounts  to  be  used  for  airport  system 
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purposes  and  for  other  purposes  for 
wbiich  airport  revenues  may  be  spent 
under  section  47107(b)  of  this  title. 
including  reasonable  reserves  and  other 
funds  to  facilitate  financing  and  cover 
contin^ndes. 

Section  111  adds  a  new  sponsor 
assurance.  Airport  owners  or  operators 
will  now  be  required  to  submit  to  the 
Secretary  and  make  available  to  the 
public  an  annual  report  listing  all 
amounts  paid  by  the  airport  to  other 
imits  of  government  and  the  purposes 
for  the  payments.  Airport  owners  or 
operators  must  also  make  available  a 
listing  of  all  services  and  property 
provided  to  other  units  of  government 
and  the  amount  of  compensation 
received  for  provision  of  each  such 
service  and  property.  Section  111  also 
requires  the  Secretary  to  issue  a 
simplified  format  for  reporting 
applicable  to  airports  to  assist  in  public 
understanding  of  airport  finances  and  to 
provide  information  concerning  the 
amount  of  any  revenue  surplus,  the 
amount  of  concession-generated 
revenue,  and  other  information  required 
by  the  Secretary.  The  Secretary  is  also 
required  to  provide  an  annual  summary 
of  the  financial  reports  to  various 
Congressional  committees.  See.  H.R. 
Conf.  Rep.  No.  103-677, 103d  Cong,.  2d 
Sess.  68  (1994). 

Section  112(a)  requires  the  Secretary 
to  establish  policies  and  procedures  that 
will  assure  the  prompt  and  effective 
enforcement  of  the  statutory  provisions 
in  49  U.S.C.  47107,  subsections  (a)(13) 
(the  requirement  that  airports  be  as  self- 
sustaining  as  possible)  and  (b)  (the 
revenue  retention  requirement)  and  the 
sponsor  assurances  made  under  such 
subsections.  Section  112(a)  also  sets 
forth  four  prohibited  forms  of  revenue 
diversion,  which  are  included  in  the 
proposed  policy  statement. 

Section  112(b)  amends  49  U.S.C. 
47111,  "Payments  under  project  grant 
agreements."  and  requires  the  Secretary 
to  withhold  approval  of  any  new  grant 
application,  or  any  proposed 
modification  that  would  increase 
funding,  and  withhold  approval  of  any 
new  appUcation  to  impose  a  Passenger 
Facility  Charge  (PFC),  if  after  notice  and 
opportunity  for  hearing,  the  Secretary 
has  found  a  violation  of  49  U.S.C. 
47107(b),  as  further  defined  by  49  U.S.C. 
47107(1),  or  a  violation  of  the  assurance 
made  under  49  U.S.C.  47107(b).  and  the 
sponsor  has  not  taken  corrective  action 
to  cure  the  violation.  Section  112(b)  also 
authorizes  the  Secretary  to  seek 
enforcement  through  writ  of  injunction 
in  United  States  district  court  for  any 
violation  of  Title  49.  Chapter  471,  or  the 
sponsor  assurances  made  under  that 
chapter. 
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Section  112(c)  authorizes  the 
Secretary  to  impose  civil  penalties  up  to 
a  maximum  of  $50,000  on  airport 
sponsors  for  violations  of  the  revenue 
retention  requirement.  Civil  penalties 
may  not  be  imposed  on  any  individual 
and  the  Secretary  has  the  authority  to 
compromise  the  penalties.  See.  H.R. 
Conf.  Reo.  No.  103-677. 103d  Cong..  2d 
Sess.  67^8  (1994).  -^ 

Section  112(d)  requires  the  Secretary, 
in  administering  the  1994  Authorization 
Act's  revenue  diversion  provisions  and 
the  AIP  discretionary  grants,  to  consider 
the  amount  being  lawfully  diverted 
pursuant  to  the  grandfathering  provision 
by  the  sponsor  compared  to  the  amount 
being  sought  in  discretionary  grants  in 
reviewing  the  grant  application. 
Consequently,  in  addition  to  the 
prohibition  against  awarding  grants  to 
airport  sponsors  that  have  illegally 
diverted  revenue,  the  Secretary  must 
now  consider  the  lawful-diversion  of 
airport  revenues  by  airport  sponsors 
under  the  grandfather  provision  as  a 
factor  militating  against  the  distribution 
of  discretionary  grants  to  the  airport,  if 
the  amounts  being  lawfully  diverted 
exceed  the  amounts  so  lawfully  diverted 
in  the  first  year  after  enactment  of 
section  112,  adjusted  for  inflation. 

Section  112(e),  which  amends  the 
Anti-Head  Tax  Act,  49  U.S.C. 
40116(d)(2)(A),  prohibits  a  State. 
poUtical  subdivision,  or  an  authority 
acting  for  a  State  or  political  subdivision 
from  collecting  a  new  tax,  fee,  or  charge 
which  is  imposed  exclusively  upon  any 
business  located  at  an  airport  or 
operating  as  a  permittee  of  the  airport, 
other  than  a  tax,  fee,  or  charge  utilised 
for  airport  or  aeronautical  purposes. 

Investigation  by  the  House  Conunittee 
on  Appropriations 

In  December  1993.  the  Surveys  and 
Investigations  Staff  of  the  United  States 
House  of  Representatives  presented  a 
report  to  the  Committee  on 
"Appropriations  concerning  the 
diversion  of  airport  revenues  from 
commercial  air  service  airports  in  the 
United  States.  The  staff  stated  in  the 
report  that  out  of  30  airports 
investigated,  airport  revenue  was  being 
diverted  at  17  airports.  The  staff 
recognized,  however,  that  most  of  the 
revenue  was  being  diverted  lawfully 
under  the  grandfather  provision.  The 
report  stated  that  of  the  approximately 
$900  million  that  was  diverted,  $641.3 
million  was  lawfully  diverted  under  the 
grandfather  exception  (according  to  the 
DOT  General  Counsel's  Office),  and 
$140.8  million  was  diverted  under  the 
grandfather  exception  where  the 
sponsors  themselves  proclaimed  the 
exception.  The  report  stated  that  $111.7 


million  of  the  $900  million  total  was 
diverted  at  airports  where  the  sponsors 
did  not  appear  to  meet  the  statutory 
exception.  The  report  stated  that  more 
FAA  oversight  was  needed  to  assure 
that  sponsors  comply  with  the 
conditions  required  by  Federal  law  on 
the  use  of  airport  revenue.  The  EKDT 
Office  of  the  Inspector  General  (OIG)  has 
conducted  audits  of  13  of  the  30  airports 
investigated  by  the  committee  staff. 

Investigation  by  the  Department  of 
Transportation's  Office  of  the  Inspector 
General 

On  March  7, 1994,  the  DOT  OIG 
released  a  report  concerning  the  FAA's 
monitoring  of  the  use  of  airport 
revenues  at  22  airports  throughout  the 
United  States.  That  report  concluded 
that  FAA  monitoring  was  not  adequate 
to  ensure  fee  and  rental  structures  were 
maintained  that  made  airports  as  self- 
sustaining  as  possible,  or  that  airport 
revenues  were  used  only  for  the  capital 
and  operating  costs  of  the  airports. 
Where  the  OIG  report  indicated  actual 
cases  of  potential  revenue  diversion,  the 
FAA  has  investigated  and  taken  action 
to  restore  the  sponsor  to  compliance.  At 
airports  where  the  OIG  cited  the  failure 
to  charge  fair  market  value  for 
aeronautical  facilities,  the  FAA  finds 
this  latter  practice  consistent  with  the 
Policy  Regarding  Airport  Rates  and 
Charges  issued  in  February  1995,  which 
limits  a  sponsor's  total  charges  to 
aeronautical  users  to  the  total  cost  of 
services  provided,  and  the  proposed 
revision  of  the  policy  issued  in 
September  1995.  The  self-sustaining 
obligation  does  not  require  a  sponsor  to 
charge  aeronautical  users  more  than  its 
aeronautical  costs.  The  OIG 
recommended  that  the  FAA  increase  its 
monitoring  of  airport  sponsors.  It  should 
be  noted  that  more  than  2,500  airports 
are  subject  to  such  monitoring.  The  FAA 
expects  to  continue  to  work  with  the 
OIG  on  these  issues. 

Airport  Revenue 

Background 

In  addressing  the  requirement  that 
airport  revenue  be  used  for  certain 
purposes,  it  is  first  necessary  to  make 
clear  which  funds  received  by  an  airport 
sponsor"*  *  *  all  revenues  generated 
by  the  airport,"  within  the  meaning  of 
49  U.S.C.  47107(b).  Airports  generate 
revenues  for  the  sponsor,  for  air  carriers, 
and  for  commercial  tenants.  While  the 
income  received  by  air  carriers  and 
tenants  for  sales  and  business  activity 
on  the  airport  is  not  "airport  revenue," 
within  the  meaning  of  section  47107(b), 
most  revenue  received  by  the  sponsor  as 
airport  owner  and  operator  is 


considered  airport  revenue,  the  qjrport 
sponsor  receives  payments  for  the  use  of 
the  airport  in  the  form  of  landing  fees, 
land  and  facihty  rental,  and,  in  some 
cases,  a  share  of  the  gross  receipts  or 
profit  (e.g.,  concession  fees  or  royalties) 
from  the  commercial  tenant.  The 
sponsor  may  receive  revenue  from  the 
sale  of  real  or  personal  airport  property. 
A  sponsor  may  also  receive  income  from 
an  airport-related  facility  that  is  not  on 
the  airport  property  map,  commonly 
referred  to  as  "Exhibit  A,"  but  that 
supports  the  operation  of  the  airport, 
such  as  a  remote  parking  lot  or 
downtown  terminal  funded  from  airport 
revenues.  Sometimes,  the  airport 
sponsor  directly  engages  in  a 
commercial  activity  and  thus  receives 
all  of  the  gross  receipts  of  the 
commercial  activity  rather  than  just  the 
rental  it  would  receive  as  landlord. 

FAA  Internal  Orders 

The  FAA  routinely  issues  internal 
guidance  to  its  employees  in  the  form  of 
nonregulatory  directives,  including 
handbooks.  Orders  do  not  seek  to 
prescribe  conduct  for  persons  outside 
the  agency,  and  they  incorporate 
provisions  for  deviation  from  the  stated 
guidance  by  agency  personnel. 

The  Airport  Improvement  Program 
(AIP)  Handbook,  FAA  Order  5100.38A 
(October  24, 1989),  and  Airport 
Compliance  Requirements,  FAA  Order 
5190.6A  (October  2, 1989),  both  contain 
provisions  that  address  the  use  of 
airport  revenue.  The  agency  believes  in 
most  cases  that  the  statements  in  these 
orders  are  consistent  with  the  proposed 
policy;  however,  to  the'extent  that  there 
is  any  apparent  inconsistency,  the  final 
policy  statement  will  take  precedence 
and  the  orders  will  be  revised  to  reflect 
the  policies  adopted.  The  final  policy 
would  also  supersede  any  other 
inconsistent  statements  of  agency  policy 
appearing  in  correspondence  or  other 
form. 

Definition  of  Airport  Revenue 

Under  this  proposed  policy,  the 
following  types  of  fees,  charges,  rents,  or 
other  payments  received  by  or  accruing 
to  the  sponsor  (revenue)  are  considered 
to  be  "airport  revenue:" 

(1)  Revenue  from  air  carriers,  tenants, 
transferees,  and  other  parties.  Airport 
revenue  includes  all  revenue  received 
by  the  sponsor  for  the  activities  of 
others  or  the  transfer  of  rights  to  others 
relating  to  the  airport,  including 
revenue  received: 

(a)  for  the  right  to  conduct  an  activity 
on  the  airport  or  to  use  or  occupy 
airport  property; 

(d)  for  the  sale;  transfer,  or  disposition 
of  real  airport  property  not  acquired 


with  Federal  assistance  or  personal 
airport  property  not  acquired  with 
Federal  assistance,  or  any  interest  in 
that  property,  including  sale  through  a 
condemnation  proceeding; 

(c)  for  the  sale  of  (or  sale  or  lease  of 
rights  in)  sponsor-owned  mineral, 
natural,  or  agricultural  products  or 
water  to  be  taken  from  the  airport;  or 

(d)  for  the  right  to  conduct  an  activity 
on,  or  for  the  use  or  disposition  of,  real 
or  personal  property  or  any  interest 
therein  owned  or  controlled  by  the 
sponsor  and  used  for  an  airport-related 
purpose  but  not  located  on  the  airport; 

(2)  Revenue  from  sponsor  activities. 
Airport  revenue  generally  includes  all 
revenue  received  by  the  sponsor  for 
activities  conducted  by  the  sponsor 
itself  as  airport  owner  and  operator, 
including  revenue  received: 

(a)  from  any  activity  conducted  by  the 
sponsor  on  airport  property  acquired 
with  Federal  assistance; 

(b)  from  any  aeronautical  activity 
conducted  by  the  sponsor;  or 

(c)  from  any  nonaeronautical  activity 
conducted  by  the  sponsor  on  airport 
property  not  acquired  with  Federal 
assistance,  up  to  an  amount 
appropriately  attributable  to  the  use  of 
the  property  (such  as  the  amount  of  rent 
that  would  be  charged  a  commercial 
tenant). 

In  general,  revenue  received  by  the 
sponsor  for  an  airport  activity  is  "airport 
revenue."  However,  in  consideration  of 
legislative  history,  a  distinction  is  made 
where  the  sponsor  itself  undertakes  an 
activity  on  airport  property  not  acquired 
with  Federal  assistance,  if  the  activity  is 
not  related  to  air  operations  or  services 
that  support  or  facilitate  air 
transportation.  In  that  case,  as 
represented  in  subparagraph  (2)(c)  of  the 
definition,  only  an  amount  properly 
attributable  for  the  use  of  airport 
property,  such  as  the  rent  that  a 
commercial  tenant  would  pay,  would  be 
considered  airport  revenue. 
Subparagraph  (2)(c)  of  the  definition  of 
"airport  revenue"  results  from 
legislative  history  that  indicates  the 
revenue  retention  requirement  is  not 
intended  to  apply  to  all  revenue 
generated  by  facilities  that  are  located 
on  airport  property  but  are  "*   *   * 
unrelated  to  air  operations  or  ser\'ices 
which  support  or  facilitate  air 
transportation."  H.R.  Conf.  Rep.  No.  97- 
760,  97th  Cong.,  2d  Sess.  pt.  3.  697,712 
(1982).  The  language  states  that  the 
requirement  would  therefore  not  apply 
to  revenue  generated  by  facilities  such 
as  a"*  *  *  water  reservoir  or  a 
convention  center  which  happen  to  be 
located  on  airport  property,  but  which 
serve  neither  the  airport  nor  any  air 
transportation  purpose."  Id. 


In  a  typical  airport  situation,  a 
commercial  enterprise  earns  gross 
income  on  the  airport  and  then  makes 
a  payment  to  the  airport  sponsor  for  the 
use  of  the  facility  and  the  right  to 
conduct  business  on  the  airport.  The 
gross  income  to  the  enterprise  is  not 
airport  revenue,  but  the  payments  to  the 
sponsor  are.  We  read  the  report 
language  concerning  the  conference 
center  and  reservoir  to  apply  not  to  this 
typical  situation,  which  would  result  in 
free  use  of  airport  property,  but  rather 
to  the  special  case  in  which  a  local 
government  is  the  airport  sponsor  and  is 
at  the  same  time  conducting  a 
nonaeronautical  enterprise  on  the 
airport  (such  as  a  convention  center).  In 
this  latter  case  the  sponsor  is  technically 
receiving  all  of  the  gross  receipts  of  the 
enterprise.  Since  the  report  language 
indicates  that  such  gross  receipts  should 
not  be  considered  airport  revenue,  we 
read  the  legislative  histon,'  to  mean  that 
onlv  the  amount  properly  attributable 
for  the  use  of  the  airport  property  (such 
as  the  amount  of  facility  or  land  rental 
a  commercial  tenant  would  pay)  would 
be  considered  to  constitute  airport 
revenue.  The  remaining  gross  receipts 
would  not  be  airport  revenue  and  could 
be  used  for  non-airport  purposes  This 
interpretation  is  consistent  with  the 
report  language,  and  ensures  that  the 
airport  receives  an  equivalent  amount 
for  the  commercial  use  of  property 
whether  the  property  is  used  by  a 
private  tenant  or  by  the  sponsor  itself. 
If  the  sponsor  activity  is  related  to  air 
transportation,  then  the  entire  amount 
of  gross  receipts  would  be  airport 
revenue,  as  represented  in 
subparagraphs  (2)(a)  and  (2)(b)  of  the 
definition. 

Airport  revenue  does  not  include 
Passenger  Facility  Charges  received  by  a 
sponsor  as  public  agency  in  accordance 
with  49  U.S.C.  40117  and  14  C.F.R.  part 
158.  Also,  the  disposition  of  land 
acquired  by  Federal  donation  or  with 
Federal  assistance  is  governed  by 
specific  requirements  included  in  the 
agreement  between  the  United  States 
and  the  sponsor  relating  to  such  land. 
Specific  provisions  applying  in  both 
cases  are  more  restrictive  than  the 
general  restrictions  on  use  of  airport 
revenue  under  section  4710r(b). 

Use  of  Proceeds  From  the  Sale  of 
Airport  Land 

Background 

An  airport  sponsor  that  acquires  real 
property  for  airport  purposes  may  do  so 
through  any  of  four  methods.  First,  the 
airport  sponsor  may  receive  a  Federal 
grant  which  will  typically  pay  a 
percentage  of  the  projet;t  costs.  Second. 
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the  propeTty  may  be  conveyed  to  the 
airport  sponsor  by  the  Federal 
GovOTnment  for  no  consideration 
through  the  Surplus  Property  Act  or 
through  cost-free  transfers  pursuant  to 
airport  aid  statutes.  Third,  the  airport 
sponsor  may  acquire  property  for  the 
idrpcxt  paid  for  by  the  general 
governmental  or  municipaUty  funds  or 
donated  privately.  Fourth,  the  airport 
sponsor  may  utilize  airport  revenues  to 
acquire  the  property  or  to  reimburse  its 
general  funds  for  an  acquisition. 

Use  of  proceeds  resulting  from  the 
sale  of  real  property  acquired  through 
the  first  and  second  methods  described 
above  is  generally  straightforward.  In 
those  examples,  the  use  of  sales 
proceeds  is  likely  to  be  governed  by 
special  provisions  contained  in  the 
agreement  between  the  United  States 
and  the  sponsor.  As  a  general  rule,  such 
proceeds  must  be  applied  to  the  airport 
and  be  used  for  aeronautical  purposes 
or.  in  the  case  of  grant-acquired  land, 
retimied  to  the  Aviation  Trust  Fund. 

Use  of  sale  proceeds  resulting  fh)m 
the  sale  of  real  property  acquired  with 
government  or  municipal  funds,  airport 
revenues,  or  by  private  donation, 
requires  greater  discussion.  The 
paramoiuit  issue  is  whether  the  sales 
proceeds  from  airport  real  property  fall 
within  the  scope  of  the  revenue 
retention  requirement's  language, 
"•  *  *  all  revenues  generated  by  the 
airport,"  49  U.S.C.  47107(b),  where  the 
property  was  not  donated  by  the  United 
States  or  acquired  with  Federal 
assistance.  This  language  is  not  defined 
in  the  AAIA  or  subsequent  statutes. 
Thus,  the  Secretary  has  the  authority  to 
define  airport  revenue  in  a  manner 
consistent  with  the  purposes  of 
511(a}(12)  of  the  AAIA  and  49  U.S.C. 
47107(b).  As  stated  in  the  proposed 
policy,  we  propose  that  the  term 
"*  *  *  all  revenues  generated  by  the 
curport*  *   *"  should  include  proceeds 
from  the  sale  of  all  property  donated  by 
the  United  States  or  acquired  with 
Federal  financial  assistance. 

The  revenue  retention  requirement 
should  be  read  in  the  overall  context  of 
the  statute  and  underlying  Federal 
policy — i.e..  that  users  of  the  airport 
system  should  pay  for  the  cost  of  that 
system,  and  that  airports  should  be  self- 
sustaining  (see.  49  U.S.C.  47107(a](13)). 
and  that  users  should  not  be  forced  to 
pay  "hidden  taxes"  to  finance  other 
state  and  municipal  programs.  If  sales 
proceeds  ftx>m  parcels  of  realty  are 
treated  as  airport  revenue,  the  goal  of 
self-sustainability  is  furthered;  more 
resources  are  available  to  fund  the 
capital  and  operating  costs  of  the  airport 
system;  and  airport  users  are  not 
indirectly  providing  financial  support 


for  other  state  and  municipal  programs. 
Finally,  this  interpretation  alleviates  the 
potential  need  for  Federal  discretionary 
grants  to  fund  capital  improvements 
that  could  be  funded  from  the  proceeds 
fit)m  the  sale. 

This  treatment  is  especially 
appropriate  in  the  context  of  the  fourth 
method — property  purchased  with 
airport  revenue,  including  the  case 
where  airport  revenues  are  used  to 
reimburse  the  sponsor's  general 
(nonairport)  fund — to  assure  that  the 
sale  does  not  lead  to  the  use  of  airport 
revenue  indirectly  for  non-airport 
purposes. 

For  several  reasons,  the  proposed 
policy  draws  no  distinction  between 
property  acquired  with  airport  revenue 
(directly  or  indirectly)  and  property 
acquired  with  sponsor  general  funds  or 
by  donation.  First,  the  inclusion  of  the 
proceeds  from  the  sale  of  all  airport 
property  is  most  consistent  with  the 
purposes  of  the  revenue  retention  and 
self-sustaining  grant  assurances. 
Second,  in  practice  it  may  be  difficult  to 
determine  whether  a  particular  parcel  of 
property  was  acquired  with  airport 
revenue,  directly  or  indirectly.  Finally, 
in  the  case  of  property  acquired  for  the 
airport  with  general  funds,  an  airport 
sponsor  may  in  any  event  recoup  its 
unreimbursed  capital  contributions  and 
operating  expenses  from  airport 
revenues,  and  it  may  do  so  regardless  of 
when  the  expenses  were  incurred.  This 
interpretation  results  from  a  February 
1991.  opinion  from  the  United  States 
Department  of  Justice  (DOJ),  Office  of 
Legal  Counsel,  concerning  a  proposed 
long-term  lease  of  the  Albany  Airport, 
Albany  County.  New  York.  The  DOJ 
opinion  is  discussed  further  below. 
While  an  airport  sponsor  could  not 
recoup  from  airport  revenues  the  value 
of  privately  donated  land  under  this 
policy,  it  could  recoup  its  own  capital 
contribution. 

FAA  Internal  Orders 

To  avoid  possible  ambiguity  regarding 
our  policy  concerning  sales  proceeds, 
relevant  portions  of  FAA  Order 
5190. 6A,  "Airport  Compliance 
Requirements."  (October  2,  1989),  and 
FAA  Order  5100.38A.  "Airport 
Improvement  Handbook"  (October  24, 
1989).  are  discussed  below.  To  the 
extent  that  there  is  any  inconsistency 
between  the  provisions  of  these  orders 
and  this  Policy,  the  Policy  takes 
precedence  and  the  orders  will  be 
revised  to  refiect  the  policies  adopted  in 
this  statement. 

Paragraph  7-18  of  the  Compliance 
Handbook  states  that  in  the  context  of 
land  not  acquired  with  Federal 
assistance  (appearing  on  Exhibit  A), 


*  *  *  there  is  no  required  disposition  of 
net  revenues  from  sale  or  disposal. 
However,  in  view  of  the  ADA?  [Airport 
Development  Aid  Program]/AIP 
requirement  that  airports  become  as 
financially  self-sustaining  as  possible, 
the  FAA  should  encourage  the  owner  to 
use  any  net  revenues  for  needed  airport 
development  and  to  consider  an 
exchange  of  released  property  for 
needed  property. 

As  written,  this  statement  did  not 
fully  reflect  the  FAA's  operational 
implementation  of  §  511(a)(12)  on  a  day- 
to-day  basis,  and  is  facially  inconsistent 
with  the  policy  being  proposed  in  this 
document.  As  stated  above,  the 
Compliance  Handbook  will  be  modified 
to  conform  to  the  final  policy  adopted. 

In  actual  past  practice,  the  FAA 
discouraged  the  use  of  sale  proceeds  for 
non-airport  purposes,  even  for  property 
acquired  through  private  capital  or 
sponsor  donation.  While  paragraph  7- 
18  states,  *****  there  is  no  required 
disposition  of  net  revenues  fix>m  sale  or 
disposal*  *  *,"  that  paragraph  also 
provides  that  FAA  should  encourage  the 
sponsor  to  devote  the  proceeds  to  the 
airport.  Thus,  the  agency  routinely 
encouraged  sponsors  to  apply  sales 
proceeds  for  the  capital  and  operating 
costs  of  the  airport.  Sale  approvals  were 
not  generally  provided  without  such  a 
promise  by  the  sponsor. 

In  short,  although  the  statement 
"*  *  *  there  is  no  required  disposition 
of  net  revenues  from  sale  or  disposal 

*  *  •"  appears  in  the  Compliance 
Handbook,  the  agency  did  not 
traditionally  allow  sponsors  to  exercise 
the  implied  discretion.  Rather,  the 
agency  actively  promoted  the  policy  of 
strongly  encouraging  the  sponsor  to 
devote  the  proceeds  to  the  airport, 
through  its  power  to  grant  releases. 

Paragraph  630  of  the  AIP  Handbook 
provides  that,  "(ajirport  revenue  does 
not  include  proceeds  from  the  sale  of 
real  property  owned  by  the  sponsor." 
This  statement  is  correct  in  context 
because  it  refers  to  real  property 
acquired  with  AIP  funds.  In  the  case  of 
such  land,  specific  statutory  provisions 
governing  proceeds  of  sale  take 
precedence  over  the  general 
requirement  of  §  511(a)(12).  Those 
statutory  provisions  are  incorporated 
into  AIP  grant  agreements.  Again,  as  a 
general  rule,  such  proceeds  must  be 
applied  to  the  airport  and  be  used  for 
aeronautical  purposes.  Thus,  while  the 
statement  indicates  that  proceeds  in  this 
context  are  not  airport  revenue,  it  does 
not  mean  that  the  use  of  those  proceeds 
is  not  restricted. 


How  the  Proposed  Policy  Addresses  Use 
of  Sale  Proceeds 

Proceeds  from  the  sale  of  airport  real 
property  are  considered  airport  revenue, 
and  are  addressed  in  the  "Definitions" 
and  "Examples  of  Airport  Revenue" 
sections  of  the  proposed  policy,  as 
discussed  above. 

Paragraph  C  of  the  Applicability 
section  in  the  proposed  policy  addresses 
the  sale,  or  other  transfer  of  ownership 
or  control,  of  a  publicly  owned  airport. 
Paragraph  C  states  that  such  a  transfer 
would  require  FAA  approval  in 
accordance  with  the  AIP  sponsor 
assurances  and  general  government 
contract  law  principles.  Because  the 
proceeds  of  a  sale  or  other  transfer  of 
airport  property  are  considered  airport 
revenue,  the  FAA  would  condition  its 
approval  of  the  transfer  on  the  parties' 
assurance  that  the  proceeds  of  sale  will 
be  dedicated  to  airport  use.  However, 
the  FAA  would  take  into  consideration 
the  specific  elements  of  the  proposed 
transfer,  in  determining  what  action 
would  represent  appropriate  and 
sufficient  compliance  with  the  revenue 
use  requirements  of  49  U.S.C.  47107(b) 
under  the  circumstances.  The  FAA  also 
invites  the  parties  to  a  prospective 
transfer  of  airport  property  to  discuss 
with  the  FAA,  as  early  as  possible  in  the 
planning  stages,  the  effect  of  Federal 
requirements  on  the  proposed 
transaction.  There  is  no  intent  to  hinder 
or  prevent  additional  private 
participation  in  the  ownership, 
operation,  or  financing  of  airports.  The 
FAA  welcomes  proposals  to  do  so  and 
is  committed  to  working  with  interested 
parties  to  ensure  compliance  with 
Federal  laws  and  regulations. 

Recoupment  of  Unreimbursed  Capital 
or  Operating  Costs  of  the  Airport 

In  1990,  the  FAA  and  the  Department 
sought  the  assistance  of  the  United 
States  Department  of  Justice,  Office  of 
Legal  Counsel  (DOJ)  in  applying  section 
511(a)(12)  to  the  situation  in  which  an 
airport  sponsor  seeks  to  use  airport 
revenue  to  recoup  past  unreimbursed 
contributions  to  the  capital  and 
operating  costs  of  the  airport.  The  issue 
arose  from  a  request  to  the  FAA  from 
Albany  County,  New  York  to  transfer 
the  Albany  County  Airport  to  a  private 
joint  venture.  The  joint  venture 
proposed  to  lease  the  airport  for  40 
years,  with  an  option  to  renew.  In 
exchange  for  the  lease,  the  County  was 
to  receive  annual  lease  payments,  which 
would  be  applied  to  the  airport.  In 
addition,  it  was  to  receive  an  initial 
payment  of  $30  million,  which  would 
be  applied  for  general  expenditures.  The 
joint  venture  planned  to  recoup  the  $30 


million  payment  and  lease  payment 
from  landing  fees  or  other  airport 
generated  revenues.  Albany  County 
justified  the  use  of  the  $30  million  for 
general  expenditures  under  section 
511(a)(12)  on  the  grounds  that  the 
County  had  made  unreimbursed 
contributions  to  the  airport  of  equal  or 
greater  amounts. 

Prior  to  the  Albany  proposal,  the  FAA 
had  not  construed  section  511(a)(12)  to 
permit  recoupment  in  the  circumstances 
described  by  Albany.  After  reviewing 
the  statute,  its  legislative  histor\'  and 
purpose,  the  DOJ  advised,  in  a 
memorandum  dated  February  12,  1991. 
that  section  511(a)(12)  did  not  preclude 
recoupment  of  a  sponsor's  past 
unreimbursed  contributions  to  the 
capital  and  operating  costs  of  an 
obligated  airport.  The  DOJ  also  advised 
that  the  FAA  could  oversee  the  rates 
charged  to  airport  users  by  the  joint 
venture — including  the  extent  to  which 
the  rates  could  refiect  the  $30  million 
payment  to  Albany  County — to  ensure 
that  these  rates  remained  fair  and 
reasonable.  The  DOJ  opinion  was  based 
on  the  facts  of  the  Albany  County  case, 
where  the  County  sought  recoupment  of 
the  amount  originally  contributed  and 
did  not  seek  interest  on  that  amount.  To 
date,  the  FAA  has  not  permitted 
recoupment  of  amounts  in  excess  of  the 
original  contribution  (or  the  value  of 
land  at  the  time  of  contribution).  That 
policy  continues  in  effect  pending 
issuance  of  a  final  policy  statement  in 
this  docket.  In  developing  a  final  policy 
on  revenue  diversion,  the  FAA  will 
consider  comments  on  the  current 
agency  policy  on  recoupment  of 
contributions,  as  well  as  on  the 
implications  of  allowing  recoupment  of 
not  only  the  original  contribution  but 
also  interest  or  an  inflationary 
adjustment,  or,  in  the  case  of  original 
contributions  in  the  form  of  land, 
allowing  recoupment  of  the  current 
market  or  inflation-adjusted  value  of  the 
contributed  land. 

Petition  for  Rulemaking  by  Lehigh- 
Northampton  Airport  Authority 

On  April  3,  1995,  the  FAA  received  a 
Petition  for  Notice  and  Comment  rule 
Making  filed  by  counsel  on  behalf  of 
Lehigh-Northampton  Airport  Authority, 
the  owner  and  operator  of  Lehigh  Valley 
International  Airport.  Petitioner  urged 
the  agency  to  provide  for  "pre- 
enforcement"  notice  and  comment 
procedures  prior  to  the  promulgation  of 
this  policy  statement.  While  styled  a 
petition  for  rulemaking,  petition's 
submission  does  not  urge  the  adoption 
of  any  particular  rule.  Rather,  the 
petition  could  be  more  accurately 
described  as  a  legal  memo  supporting 


the  use  of  notice  and  comment 
rulemaking  procedures  in  the 
promulgation  of  this  policy. 

Technically,  the  policy  statement  is 
not  rulemaking  and  does  not  require 
advance  publication  or  public  comment 
before  issuance.  However,  to  the  extent 
the  petition  requests  that  the  FAAs 
revenue  diversion  policy  statement  be 
issued  as  a  proposal  for  public;  comment 
before  adoption,  the  petition  is  granted. 
While  the  proposed  polic;y  statement  is 
not  made  effective  at  this  time,  it  should 
be  recognized  that  longstanding 
statutory  requirements  relating  to  the 
use  of  airport  revenue  remain  in  effect 
and  will  be  enforced.  Airport  sponsors 
may  assume  that  the  FA.^  would  ac:t 
consistently  with  the  views  expressed  in 
this  document  in  any  enforcement 
action  for  revenue  diversion  taken 
before  a  final  policy  statement  is 
published. 

Policy  Statement  Concerning  Airport 
Revenue 

For  the  reasons  discussed  above,  the 
Federal  Aviation  Administration 
proposes  to  adopt  the  following 
statement  of  policy  concerning  the  use 
of  airport  revenue: 

Policies  and  Procedures  Concerning  the 
Use  of  Airport  Revenue 

/.  Introduction 

The  Federal  Aviation  Administration 
(FAA)  issues  this  document  to  fulfill  the 
statutory  provisions  in  secfion  112  of 
the  Federal  Aviation  Administration 
.Authorization  Act  of  1994.  Public  Law 
103-305  (August  23.  1994).  49  U.S.C. 
47107(1).  to  establish  policies  and 
procedures  on  the  generation  and  use  of 
airport  revenue.  The  sponsor  assurance 
prohibiting  the  unlawful  diversion  of 
airport  revenues,  also  known  as  the 
revenue  retention  requirement,  was  first 
mandated  by  Congress  in  1982.  Simply 
stated,  the  purpose  of  that  assurance, 
now  codified  at  49  U.S.C.  4710(b).  is  to 
prevent  an  airport  owner  or  operator 
receiving  Federal  assistance  from  using 
airport  revenues  for  expenditures 
unrelated  to  the  airport.  The  policies 
outlined  in  this  Policy  Statement 
generally  reflect  the  standards  that  the 
FAA  has  traditionally  applied  in 
determining  whether  airport  revenue 
use  is  consistent  with  Federal 
requirements. 

//.  Applicability  of- the  Policy 

A.  The  policy  and  procedures  on  the 
use  of  airport  revenue  are  applicable  to 
all  public  agencies  that  have  received  a 
grant  for  airport  development  since 
September  3,  1982,  under  the  Airport 
and  Airway  Improvement  Act  of  1982 
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(AAIA),  as  amended  repealed  and 
recodified  without  substantive  change 
Public  Law  103-272  duly  5, 1994),  49 
U.S.C.  47101,  et  seq.  Grants  issued 
under  that  statutory  authority  are 
commonly  referred  to  as  Airport 
Improvement  Program  (AIP)  grants. 

B.  The  policies  and  procedures  do  not 
apply  to: 

1.  Operators  of  privately-owned 
airports  that  have  received  grants  while 
under  private  ownership; 

2.  Operators  of  publicly-owned 
airports  that  have  received  grants  only 
for  planning  [i.e.,  not  for  land 
acquisition  or  development/ 
construction  of  facilities). 

C.  FAA  approval  of  the  sale,  or  other 
transfer  of  ownership  or  control,  of  a 
publicly  owned  airport  is  required  in 
accordance  with  the  AIP  sponsor 
assurances  and  general  government 
contract  law  principles.  The  proceeds  of 
a  sale  of  airport  property  are  considered 
airport  revenue  (except  in  the  case  of 
property  acquired  with  Federal 
assistance,  the  sale  of  which  is  subject 
to  other  restrictions  under  the  relevant 
grant  contract  or  deed).  When  the  sale 
proposed  is  the  sale  of  an  entire  airport 
as  an  operating  entity,  the  request  may 
present  the  FAA  with  a  complex 
transaction  in  which  the  disposition  of 
the  proceeds  of  the  transfer  is  only  one 
of  many  considerations.  In  its  review  of 
such  a  proposal,  the  FAA  would 
condition  its  approval  of  the  transfer  on 
the  parties'  assurances  that  the  proceeds 
of  sale  will  be  used  for  the  purposes 
required  under  section  4717(b).  Because 
of  the  complexity  of  an  airport  sale  or 
privatization,  the  provisions  for 
ensiuing  that  the  proceeds  are  used  for 
the  purposes  of  section  47107(b)  may 
need  to  be  adapted  to  the  special 
circumstances  of  the  transaction.  For 
example,  in  the  sale  of  a  pubHc  airport 
to  a  private  entity.  FAA  assumes  that 
the  public  owner  could  not  simply 
retain  all  proceeds  for  general  use; 
however,  it  may  also  be  inappropriate  to 
simply  return  the  proceeds  to  the 
private  buyer  to  use  for  operation  of  the 
airport.  Accordingly,  the  disposition  of 
the  proceeds  would  need  to  be 
structured  to  meet  the  requirements  of 
section  47107(b)  given  the  special 
conditions  and  constraints  imposed  by 
the  fact  of  a  change  in  airport 
ownership.  In  considering  and 
approving  such  requests,  the  FAA  will 
remain  open  and  flexible  in  specifying 
conditions  on  the  use  of  revenue  that 
will  protect  the  public  interest  and 
fulfill  the  requirements  and  objectives  of 
section  47107(b)  without  unnecessarily 
interfering  with  the  appropriate 
privatization  of  airport  infrastructure. 


It  is  not  the  intention  of  the  FAA  to 
effectively  bar  airport  privatization 
initiatives  through  application  of  the 
statutory  requirements  for  use  of  airport 
revenue.  Proponents  of  a  proposed 
privatization  or  other  sale  of  airport 
property  clearly  will  need  to  consider 
the  effects  of  Federal  statutory 
requirements  on  the  use  of  airport 
revenue,  fair  and  reasonable  fees  for 
airport  users,  disposition  of  airport 
property,  and  other  policies 
incorporated  in  Federal  grant 
agreements.  The  FAA  assumes  that  the 
proposals  will  be  structured  from  the 
outset  to  comply  with  all  such 
requirements,  and  this  proposed  policy 
is  not  intended  to  add  to  the 
considerations  already  involved  in  a 
transfer  of  airport  property. 

Privatization  proposals  can  be 
expected  to  be  subject  to  great 
individual  variation,  however,  and  it 
may  be  difficult  for  prospective  parties 
to  a  particular  proposal  to  determine 
how  the  proposed  transaction  might  be 
affected  by  various  Federal 
requirements,  including  restrictions  on 
the  use  of  airport  revenue.  While  any 
transfer  of  airport  property  or  change  of 
sponsorship  at  a  Federally  assisted 
airport  will  require  FAA  approval  before 
implementation,  the  FAA  invites  parties 
to  a  prospective  proposal  for 
privatization  or  transfer  of  an  entire 
airport  to  contact  the  FAA  as  early  as 
possible  in  the  process.  At  an  early  stage 
in  the  planning  process  the  FAA  could 
discuss  the  effect  of  Federal 
requirements  and  identify  revisions  that 
would  avoid  potential  problems  for  the 
parties. 

Early  contact  on  prospective  transfers 
would  also  assist  the  FAA.  The  FAA  has 
received  very  few  inquiries  about 
specific  proposals  for  the  privatization 
of  an  entire  airport,  and  we  would 
welcome  discussions  on  the  effects  of 
various  requirements  on  any  such 
transaction.  (We  note  that  the 
consideration  by  Orange  County, 
California,  of  the  sale  of  John  Wayne 
Airport  involved  a  transaction  between 
two  county  agencies  and  did  not  involve 
a  transfer  to  a  private  owner.) 
Discussion  with  parties  interested  in 
potential  airport  privatization  projects 
will  assist  the  FAA  in  developing  future 
policy  that  promotes  the  objectives  of 
Administration  policy  on  public-private 
partnership  for  infrastructure 
development. 

in.  Related  Requirements 

A.  Policy  on  Airport  Bates  and  Charges 

Before  receiving  an  AIP  grant  for 
airport  development,  the  sponsor  must 
assure,  pursuant  to  49  U.S.C. 
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47107(a)(1),  that  the  airport  will  be 
made  available  on  fair  and  reasonable 
terms  without  unjust  discrimination. 
Title  49  of  the  U.S.C.  47107(a)(13), 
similarly  obligates  the  sponsor  to 
maintain  a  fee  and  rental  structure  that 
will  make  the  airport  as  self-sustaining 
as  possible  under  the  circumstances 
existing  at  the  airport. 

Pursuant  to  section  113  of  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994,  the  Federal  Aviation 
"Administration,  in  conjunction  with  the 
Office  of  the  Secretary  of 
Transportation,  has  established  a 
"Policy  Regarding  Airport  Rates  and 
Charges,"  for  use  in  determining 
whether  an  airport  fee  is  reasonable. 
This  policy  lists  and  explains  the 
principles  that  the  Department  of 
Transportation  (DOT)  and  the  FAA  use 
in  defining  Federal  policy  with  respect 
to  fair  and  reasonable,  and  not  unjustly 
discriminatory  airport  fees  charged  by 
Federally-assisted  airports  to  air  carriers 
and  other  aeronautical  users.  See,  60  FR 
6906  (February  3, 1995);  60  FR  47012 
(September  8, 1995).  The  policy  also 
addresses  the  obligation  to  make  the 
airport  as  self-sustaining  as  possible. 

B.  The  1994  and  1995  DOT 
Appropriations  Acts 

Section  328  of  the  1994  DOT 
Appropriations  Act  and  section  325  of 
the  1995  DOT  Appropriations  Act 
included  provisions  mandating  that  no 
funds  provided  by  the  Acts  (i.e.,  all 
transportation  funding)  be  made 
available  to  any  State,  municipality,  or 
subdivision"*  *  *  that  (unlawfully] 
diverts  revenue  generated  by  a  public 
airport."  See,  Public  Law  103-122, 107 
Stat.  1223  (October  27, 1993),  and 
Public  Law  103-331, 108  Stat.  2492 
(September  30, 1994). 

C  Rulemaking  Proceedings 

1.14  C.F.R.  Part  302.  Subpart  F— Rules 
Applicable  to  Proceedings  Concerning 
Airport  Fees 

Also  pursuant  to  section  113,  the  DOT 
recently  published  procedural  rules  for 
handling  complaints  by  air  carriers  and 
foreign  air  carriers  seeking  a 
determination  of  the  reasonableness  of 
certain  airport  fees.  It  also  establishes 
rules  that  would  apply  to  requests  by 
the  owner  or  operator  of  an  airport  for 
such  a  determination.  See,  60  FR  6919 
(February  3, 1995). 

2.  Proposed  14  C.F.R.  Part  16,  "Rules  of 
Practice  for  Federally  Assisted  Airport 
Proceedings 

Oa  June  9, 1994,  a  notice  of  proposed 
rulemaking  was  issued  to  establish  rules 
of  practice  for  the  filing  of  complaints 
and  adjudication  of  compliance  matters 


involving  Federally  assisted  airports. 
Pending  completion  of  thaf  rulemaking, 
FAA  continues  to  employ  existing  14 
C.F.R.  Part  13.  See,  section  on 
"Sanctions  for  Noncompliance,"  below. 
See  also,  59  FR  29880  (June  9, 199^Jr59 
FR  47568  (September  16,  1994).      ^ 

D.  Reporting  Airport  Financial  Data 

The  format  to  be  used  in  reporting 
certain  financial  data  in  accordance 
with  section  111(a)(4)  of  the  1994 
Authorization  Act,  49  U.S.C.  47107(a), 
is  currently  being  developed. 

E.  Compliance  Supplement  for  Single 
Audits  of  State  and  Local  Governments 

In  an  effort  to  augment  FAA's  revenue 
monitoring  capabilities,  the  agency 
intends  to  review  and  amend,  as 
necessary,  the  audit  procedures  set  forth 
in  the  Compliance  Supplement  for 
Single  Audits  of  State  and  Local 
Governments  to  address  the  use  of 
airport  revenue.  The  FAA  believes  that 
the  inclusion  of  appropriate  indicators 
of  revenue  diversion  in  the  suggested 
procedures  for  independent  financial 
audits  will  enhance  the  effectiveness  of 
agency  compliance  efforts. 

IV.  Statutory  Requirements  for  the  Use 
of  Airport  Revenue 

A.  The  General  Requirement,  49  U.S.C. 
§47107{b) 

The  current  provisions  restricting  the 
use  of  airport  revenue  are  found  at  49 
U.S.C.  47107(b),  as  amended  by  Public 
Law  103-305.  These  provisions  require 
the  Secretary,  prior  to  approving  a 
project  grant  application  for  airport 
development,  to  obtain  written 
assurances.  Subsection  (b)(1)  requires 
the  airport  owner  or  operator  to  assure 
that: 

•  *  •  local  taxes  on  aviation  fuel  (except 
taxes  in  effect  on  December  30. 1987)  and  the 
revenues  generated  by  a  public  airport  will 
be  expended  for  the  capital  or  operating  costs 
of— 

(A)  the  airport; 

(B)  the  local  airport  system;  or 

(C)  other  local  facilities  owned  or  operated 
by  the  airport  owner  or  operator  and  directly 
and  substantially  related  to  the  air 
transportation  of  passengers  or  property. 

49  U.S.C.  47107(b)(1). 
Subsection  (b)(2)  provides  an  exception 
to  the  requirements  of  Subsection  (b)(1) 
for  airport  owners  or  operators  having 
certain  financial  arrangements  in  effect 
prior  to  the  enactment  of  the  AAIA.  This 
provision  is  commonly  referred  to  as  the 
"grandfather"  provision.  It  states: 

Paragraph  (1)  of  this  subsection  does  not 
apply  if  a  provision  enacted  not  laterjhan 
September  2, 1982.  in  a  law  conttplling 
financing  by  the  airport  owner  or  operator,  or 
a  covenant  or  assurance  in  a  debt  obligation 


issued  not  later  than  September  2, 1982,  by 
the  owner  or  operator,  provides  that  the 
revenues,  including  local  taxes  on  aviation 
fuel  at  public  airports,  from  any  of  the 
facilities  of  the  owner  or  operator,  including 
the  airport,  he  used  to  support  not  only  the 
airport  but  also  the  general  debt  obligations 
or  other  facilities  of  the  owner  or  operator. 

49  U.S.C.  47107(b)(2). 

B.  New  Statutory  Revenue  Diversion 
Prohibitions 

In  section  112  of  the  FAA 
Authorization  Act  of  1994.  49  U.S.C. 
§47107(1)(2)  (A-D),  Congress  expressly 
prohibited  the  diversion  of  airport 
revenues  through: 

1.  Direct  payments  or  indirect 
payments,  other  than  payments 
reflecting  the  value  of  services  and 
facilities  provided  to  the  airport: 

2.  Use  of  airport  revenues  for  general 
economic  development,  marketing,  and 
promotional  activities  unrelated  to 
airports  or  airport  systems; 

3.  Payments  in  lieu  of  taxes  or  other 
assessments  that  exceed  the  value  of 
services  provided;  or 

4.  Payments  to  compensate  non- 
sponsoring  governmental  bodies  for  lost 
tax  revenues  exceeding  stated  tax  rates. 

C.  Passenger  Facility  Charges  and 
Revenue  Diversion 

The  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  authorized  ihe 
imposition  of  a  passenger  facility  charge 
(PFC)  of  up  to  S3  per  enplaned 
passenger,  with  the  approval  of  the 
Secretary. 

While  PFC  revenue  is  not 
characterized  as  ''airport  revenue"  for 
purposes  of  this  policy,  specific 
statutory  and  regulatory  guidelines 
govern  the  use  of  PFC  revenue,  as  set 
forth  at  49  U.S.C.  40117.  "Passenger 
Facility  Fees."  and  14  CFR  Part  158. 
"Passenger  Facility  Charges"  (for 
purposes  of  this  policy,  the  terms 
"passenger  facility  fees"  and  "passenger 
facility  charges"  are  synonymous). 
These  provisions  are  more  restrictive 
than  49  U.S.C.  47107(h).  in  that  they 
provide  that  PFC  revenue  may  only  be 
used  to  finance  the  allowable  costs  of 
approved  projects.  The  PFC  regulation 
specifies  the  kinds  of  projects  that  can 
be  funded  by  PFC  revenue  and  the 
objectives  these  projects  must  achieve  to 
receive  FAA  approval  for  use  of  PFC 
revenue.  They  prohibit  expenditure  of 
PFC  revenue  for  other  than  approved 
projects,  or  collection  of  PFC  revenue  in 
excess  of  approved  amounts. 

V.  Definitions 

A.  Airport  Revenue 

All  fees,  charges,  rents,  or  other 
payments  received  by  or  accruing  to  the 


sponsor  (revenue)  for  any  one  of  the 
following  reasons  are  considered  to  be 
"airport  revenue:" 

(1)  Revenue  from  air  carriers,  tenants, 
transferees,  and  other  parties  Airport 
revenue  includes  all  revenue  received 
by  the  sponsor  for  the  activities  of 
others  or  the  transfer  of  rights  to  others 
relating  to  the  airport,  including 
revenue  received: 

(a)  for  the  right  to  conduct  an  a(tivity 
on  the  airport  or  to  use  or  occupy 
airport  property, 

(b)  for  the  sale,  transfer,  or  disposition 
of  real  airport  property  not  acqui^red 
with  Federal  assistance  or  personal 
airport  property  not  acquired  w  ith 
Federal  assistance,  or  any  interest  in 
that  property,  including  sale  through  a 
condemnation  proceeding; 

(c)  for  the  sale  of  (or  sale  or  lease  of 
rights  in)  sponsor-owned  mineral, 
natural,  or  agricultural  products  or 
water  to  be  taken  from  the  airport;  or 

(d)  for  the  right  to  conduct  an  activity 
on.  or  for  the  use  or  disposition  of.  real 
or  personal  property  or  any  interest 
therein  owned  or  controlled  by  the 
sponsor  and  used  for  an  airport-related 
purpose  but  not  located  on  the  airport; 

(2)  Revenue  from  sponsnrnctivitifs. 
Airport  revenue  generally  includes  all 
revenue  received  by  the  sponsor  for 
activities  conducted  by  the  sponsor 
itself  as  airport  owner  and  operator, 
including  revenue  received. 

(a)  from  any  activity  conducted  h\  the 
sponsor  on  airport  property  acquired 
with  Federal  assistance; 

(b)  from  any  aeronauti(.al  activity 
conducted  by  the  sponsor;  or 

(c)  from  any  nonaeronautical  activity 
conducted  by  the  sponsor  on  airport 
propertv  not  acquired  with  Federal 
assistance,  up  to  an  amount 
appropriately  attributable  to  the  use  of 
the  property  (such  as  the  amount  of  rent 
that  would  be  charged  a  commercial 
tenant). 

B  Unlawful  Re'vt-nue  Diversion 

Unlawful  revenue  diversion  is  the  use 
of  airport  revenue  for  purposes  other 
than  the  capital  or  operating  (  osts  of  the 
airport,  the  local  airport  system,  or  other, 
local  facilities  owned  or  operated  by  the 
airport  owner  or  operator  and  dire<:tl\ 
and  substantially  related  to  the  air 
transportation  of  passengers  or  i)roperty. 
unless  that  use  is  grandfathered  under 
49  U.S.C.  47107(b)(2)  and  the  use  does 
not  exceed  the  limits  of  the  grandfather' 
clause.  When  such  use  is  so 
grandfathered,  it  is  known  as  lawful 
revenue  diversion. 

In  manv  cases,  in  their  consideration 
of  the  many  details  of  a  particular 
airport's  financial  decisions  and  use  of 
airport  funds,  the  FAA  or  the  OIG  may 
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find  that  the  airport  could  have  obtained 
a  higher  value  for  use  of  airport  property 
by  the  sponsor,  or  could  have  paid  the 
sponsor  less  for  administrative  services 
to  the  airport,  for  example.  Technically, 
the  difference  in  actual  and  ideal 
amounts  could  be  considered  unlawful 
revenue  diversion  imder  this  policy. 
However,  the  FAA  will  not  devote 
enforcement  resources  to  situations  in 
which  the  amounts  involved  are 
insignificant. 

VI.  Examples  of  Airport  Revenue 

A.  Airport  revenue  includes,  but  is 
not  limited  to,  revenue  from: 

1.  service  fees,  landing  fees,  usage 
Cbcs,  fuel  flowage  fees; 

2.  proceeds  from  lease,  rental,  or  other 
contractual  agreements  relating  to  the 
airport: 

3.  proceeds  from  the  sale  of  fuel  or 
other  aviation  products  or  services  by 
the  sponsor; 

4.  local  taxes  on  aviation  fuel  enacted 
after  December  30. 1987; 

5.  interest  earned  on  investment  of 
surplus,  escrowed,  or  restricted  airport 
funds; 

6.  subject  to  the  Applicability 
provisions  and  except  as  provided  for  in 
subparagraph  B..  below,  sale  of  airport 
property  shown  on  the  airport  property 
map  (commonly  referred  to  as  the 
Exhibit  A  in  the  grant  application 
submission)  including  condemnation  of 
property  for  another  public  purpose; 
and. 

7.  net  income  received  from  Federal 
surplus  property  conveyed  to  the 
sponsor  for  the  development  of  income 
from  non-aviation  businesses. 

B.  While  not  considered  to  be  airport 
revenue,  the  proceeds  from  the  sale  of 
land  donated  by  the  United  States  or 
acquired  with  Federal  grants  must  be 
used  in  accordance  with  the  agreement 
between  the  FAA  and  the  sponsor. 
Where  such  an  agreement  gives  the  FAA 
discretion,  FAA  may  consider  this 
policy  as  a  relevant  factor  in  specifying 
the  permissible  use  or  uses  of  the 
proceeds. 

Vn.  Uses  of  Airport  Revenue 

A.  Permitted  Uses  of  Airport  Revenue 

Airport  revenue  may  be  used  for: 
1.  The  capital  or  operating  costs  of  the 
airport,  the  local  airport  system,  or  other 
local  facilities  owned  or  operated  by  the 
airport  owner  or  operator  and  directly 
and  substantially  related  to  the  air 
transportation  of  passengers  or  property. 
Such  costs  may  include  reimbursements 
to  a  state  or  local  agency  for  the  costs 
of  services  actually  received  and 
documented,  subject  to  the  terms  of  this 
policy  statement.  Operating  costs  for  an 


airport  may  be  both  direct  and  indirect 
and  may  include  all  of  the  expenses  and 
costs  that  are  recognized  under  the 
generally  accepted  accounting 
principles  and  practices  that  apply  to 
the  airport  enterprise  funds  of  state  and 
local  government  entities.  - 

2.  Tne  repayment  to  the  airport  owner 
(which  may  or  may  not  be  the  sponsor) 
of  funds  contributed  by  the  owner  for 
capital  and  operating  costs  of  the  airport 
and  not  heretofore  reimbursed. 

3.  Purposes  other  than  capital  and 
operating  costs  of  the  airport,  the  local 
airport  system,  or  other  local  facilities 
owned  or  operated  by  the  sponsor  and 
directly  and  substantially  related  to  the 
air  transportation  of  passengers  or 
property,  if  the  "grandfather"  provisions 
of  49  U.S.C.  47107(b)(2)  are  applicable 
to  the  sponsor  and  the  particular  use. 
Examples  of  grandfathered  airport 
sponsors  may  include,  but  are  not 
limited  to,  a  port  authority  or  state 
department  of  transportation  which 
owns  or  operates  other  transportation 
facilities  in  addition  to  airports,  and- 
which  have  pre-September  3, 1982,  debt 
obligations  or  legislation  governing 
financing  and  providing  for  use  of 
airport  revenue  for  non-airport 
purposes.  Such  sponsors  may  have 
obtained  legal  opinions  from  their 
counsel  to  support  a  claim  of 
grandfathering.  Previous  DOT 
interpretations  have  found  the  following 
examples  of  pre-AAIA  legislation  to 
provide  for  the  grandfather  exception: 

(a)  Bond  obligations  and  city 
ordinances  requiring  a  five  percent 
"gross  receipts"  fee  from  airport 
revenues.  The  payments  were  instituted 
in  1954  and  continued  in  1968. 

(b)  A  1955  state  statute  for  the 
assessing  of  a  five  percent  surcharge  on 
all  receipts  and  deposits  in  an  airport 
revenue  fund  to  defray  central  service 
expenses  of  the  state. 

(c)  City  legislation  authorizing  the 
transfer  of  a  percentage  of  airport 
revenues,  permitting  an  airport-air 
carrier  settlement  agreement  providing 
for  annual  payments  to  the  city  of  15 
percent  of  the  airport  concession 
revenues. 

(d)  A  1957  state  statutory 
transportation  program  governing  the 
financing  and  operations  of  a  multi- 
modal transportation  authority, 
including  airport,  highway,  port,  rail, 
and  transit  facilities,  wherein  state 
revenues,  including  airport  revenues, 
support  the  state's  transportation- 
related,  and  other,  facilities.  The  funds 
flow  from  the  airports  to  a  state 
transportation  trust  fund,  composed  of 
all  "taxes,  fees,  charges,  and  revenues" 
collected  or  received  by  the  state 
department  of  transportation. 


(e)  A  port  authority's  1956  enabling 
act  provisions  specifically  permitting  it 
to  use  port  revenue,  which  includes 
airport  revenue,  to  satisfy  debt 
obligations  and  to  use  revenues  from 
each  project  for  the  expenses  of  the 
authority.  The  act  also  exempts  the 
authority  from  property  taxes  but 
requires  annual  payments  in  lieu  of 
taxes  to  several  local  governments  and 
gives  it  other  corporate  powers.  A  1978 
trust  agreement  recognizes  the  use  of  the 
authority's  revenue  for  debt  servicing, 
facilities  of  the  authority,  its  expenses, 
reserves,  and  the  payment  in  lieu  of 
taxes  fund. 

B.  Consideration  of  Lawful  Diversion  of 
Revenues  in  Awarding  Discretionary 
Grants 

Airport  owners  or  operators  who 
lawfully  divert  airport  revenue  in 
accordance  with  the  "grandfather" 
provision  should  be  aware  that  49 
U.S.C.  47115(0  requires  the  Secretary  of 
Transportation  to  consider  such  usage 
as  a  factor  militating  against  the 
approval  of  an  application  for 
discretionary  funds  when,  in  the 
airport's  fiscal  year  preceding  the  date 
of  application  for  discretionary  funds, 
the  Secretary  finds  that  the  amount  of 
revenues  used  by  the  airport  for 
purposes  other  than  capital  or  operating 
costs  exceeds  the  amount  used  for  such 
purposes  in  the  airport's  first  fiscal  year 
ending  after  August  23, 1994,  adjusted 
by  the  Secretary  for  changes  in  the 
Consumer  Price  Index  of  All  Urban 
Consumers  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

VIII.  Prohibited  Uses  of  Airport 
Revenue 

Prohibited  uses  of  airport  revenue 
include  but  are  not  limited  to: 

A.  Direct  or  indirect  payments,  other 
than  payments  that  reflect  the  value  of 
services  and  facilities  provided  to  the 
airport,  that  are  not  based  on  a 
reasonable,  transparent  cost  allocation 
formula  calculated  consistently  for  other 
units  or  cost  centers  of  government. 

B.  Use  of  airport  revenues  for  general 
economic  development,  marketing,  and 
promotional  activities  unrelated  to 
airports  or  airport  systems. 

C.  Payments  in  lieu  of  taxes,  or  other 
assessments,  that  exceed  the  value  of 
services  provided  or  are  not  based  on  a 
reasonable,  transparent  cost  allocation 
formula  calculated  consistently  for  other 
units  or  cost  centers  of  government. 

D.  Payments  to  compensate 
nonspdhsoring  governmental  bodies  for 
lost  tax  revenues  exceeding  stated  tax 
rates. 


E.  Loans  of  airport  funds  to  a  state  or 
local  agency  at  less  than  the  prevailing 
rate  of  interest. 

F.  Land  rental  to,  or  use  of  land  by, 
the  sponsor  for  nonaeronautical 
purposes  at  less  than  the  amount  that 
would  be  charged  a  commercial  tenant. 

G.  hnpact  fees  assessed  by  a 
nonsponsoring  governmental  body  that 
the  airport  sponsor  is  not  obligated  to 
pay  or  that  exceed  such  fees  assessed 
against  commercial  or  other 
governmental  entities. 

IX.  Monitoring  and  Compliance 

A.  Detection  of  Revenue  Diversion 

To  detect  whether  airport  revenue  has 
been  diverted  from  an  airport,  the  FAA 
will  depend  primarily  upon  foiu- 
sources  of  information; 

1.  Annual  report  on  revenue  use 
submitted  by  the  sponsor  under  the 
provisions  of  49  U.S.C.  47107(a)(19),  as 
amended; 

2.  Findings  of  annual  single  audits 
conducted  in  accordance  with  0MB 
Circular  A-128,  "Audits  of  Stateand 
Local  Governments;" 

3.  Investigation  following  a  third 
party  complaint;  and 

4.  EXDT  Office  of  Inspector  General 
audits. 

B.  Investigation  of  Revenue  Diversion: 
No  Formal  Complaint  Filed 

When  no  formal  complaint  has  been 
filed,  but  the  FAA  has  an  indication 
from  one  or  more  of  these  sources  that 
airport  revenue  has  been  or  is  being 
diverted  unlawfully,  the  FAA  will 
notify  the  sponsor  of  the  possible 
diversion  and  request  that  it  respond  to 
the  FAA's  concerns.  The  FAA  action 
will  depend  on  the  response  received 
from  the  sponsor: 

1.  Admission  of  unlawful  revenue 
diversion.  If  the  sponsor  admits  to 
unlawful  diversion,  the  FAA  will 
require  the  diverted  amount  and 
associated  interest  to  be  remitted  to  the 
airport  account  within  a  reasonable 
period  of  time.  If  the  sponsor  compUes, 
the  FAA  will  take  no  further  action. 

2.  Denial  of  revenue  diversion  or 
claim  that  diversion  is  "grandfathered. " 
If  the  sponsor  denies  that  it  has  diverted 
airport  revenue,  or  asserts  that  the 
diversion  at  issue  is  lawful  under  the 
exemption  provisions  of  49  U.S.C. 
47107(b)(2),  as  amended,  the  FAA  will 
review  the  information  and  arguments 
submitted  by  the  sponsor. 

(a)  If  the  FAA  determines  that  there  is 
no  unlawful  diversion  of  revenue,  the 
FAA  will  notify  the  sponsor  and  take  no 
further  action. 

(b)  If  the  FAA  makes  a  preliminary 
finding  that  there  has  been  diversion  of 


airport  revenue  not  exempted  under 
Section  47107(b)(2),  and  the  sponsor 
accepts  that  determination,  the  FAA 
will  request  the  sponsor  to  take 
corrective  action.  If  the  sponsor 
complies,  the  FAA  will  take  no  further 
action. 

3.  Continuing  dispute.  If  the  FAA 
makes  a  preliminary  finding  that  there 
has  been  diversion  of  airport  revenue 
not  exempted  under  Section 
47107(b)(2),  and  the  sponsor  continues 
to  dispute  the  FAA  preliminary 
determination  or  does  not  take  the 
corrective  action  requested  by  the  FAA, 
the  FAA  will  complete  its  investigation. 

(a)  If  the  FAA  ultimately  finds  no 
occurrence  of  unlawful  revenue 
diversion,  the  FAA  will  notify  the 
sponsor  and  take  no  further  enforcement 
action. 

(b)  If,  after  further  investigation 
determined  to  be  necessary,  the  FAA 
finds  that  there  is  reason  to  believe  that 
there  is  or  has  been  unlawful  diversion 
of  airport  revenue  that  the  sponsor 
refuses  to  terminate  or  correct,  the  FAA 
will  issue  an  appropriate  order 
proposing  enforcement  action. 

4.  Audit  or  investigation  by  the  Office 
of  the  Inspector  General.  An  indication 
of  revenue  diversion  brought  to  the 
attention  of  the  FAA  in  a  report  of  audit 
or  investigation  issued  by  the  DOT 
Office  of  the  Inspector  General  (OIG) 
will  be  handled  in  accordance  with 
paragraphs  B.l  through  B.3  above. 
However,  the  FAA  will  first  respond  to 
the  OIG  in  accordance  with  established 
agency  procedures  and  will  resolve 
outstanding  issues  in  the  report  before 
notifying  the  sponsor  of  the  contents  of 
the  report  and  seeking  corrective  action. 

C.  Complaints  Filed  Under  14  CFR  Part 
13 

When  a  formal  complaint  is  filed 
against  a  sponsor  for  revenue  diversion, 
the  FAA  will  follow  the  procedures  in 
part  13  for  service  of  the  complaint  on 
the  sponsor  and  investigation  of  the 
complaint.  After  review  of  submissions 
by  the  parties,  investigation  of  the 
complaint,  and  any  additional  process 
provided  in  a  particular  case,  the  FAA 
will  either  dismiss  the  complaint  or 
issue  an  appropriate  order  proposing 
enforcement  action. 

D.  The  Administrative  Enforcement 
Process 

Currently,  enforcement  of  the 
requirements  imposed  on  sponsors  as  a 
condition  of  the  acceptance  of  Federal 
grant  funds  or  property  is  accomplished 
through  the  administrative  procedures 
set  forth  in  14  C.F.R.  part  13, 
"Investigation  and  Enforcement 
Procedures."  Under  part  13,  the  FAA 


has  the  authority  to  receive  complaints, 
conduct  informal  and  formal 
investigations,  compel  production  of 
evidence,  and  adjudicate  matters  of 
compliance  within  the  jurisdiction  of 
the  Administrator.  If,  as  a  result  of  the 
investigative  processes  described  in 
paragraphs  B  and  C  above,  the  FAA 
finds  that  there  is  reason  to  proceed 
with  enforcement  action  against  a 
sponsor  for  unlawful  revenue  diversion, 
an  order  proposing  enforcement  action 
is  issued  by  the  FAA  and  under  14 
C.F.R.  13.20.  That  section  provides  for 
the  opportunity  for  a  hearing  on  the 
order. 

E.  Sanctions  for  Noncompliance 

As  explained  above,  if  the  FAA  makes 
a  preliniinarv'  finding  that  airport 
revenue  has  been  unlawfully  diverted 
and  the  sponsor  declines  to  take  the 
corrective  action  (which  usually  would 
involve  crediting  the  diverted  amount  to 
the  airport  account  with  interest),  the 
FAA  will  propose  enforcement  action.  A 
decision  whether  to  issue  a  final  order 
making  the  action  effective  is  made  after 
hearing,  if  a  hearing  is  elected  by  the 
respondent.  The  actions  required  by  or 
available  to  the  agency  for  enforcement 
of  the  prohibitions  against  unlawful 
revenue  diversion  are: 

1 .  Withhold  future  grants.  The 
Secretary  may  withhold  approval  of  an 
application  in  accordance  with  49 
U.S.C.  47106(e)  if  the  Secretar>  provides 
the  sponsor  with  an  opportunity  for  a 
hearing  and,  not  later  than  180  days 
after  the  later  of  the  date  of  the  grant 
application  or  the  date  the  Secretary 
discovers  the  noncompliance,  the 
Secretary  finds  that  a  violation  has 
occurred.  The  180-day  period  may  be 
extended  by  agreement  of  the  Secretan,- 
and  the  sponsor  or  in  a  special  case  by 
the  hearing  officer. 

2.  Withhold  approval  of  the 
modification  of  existing  grant 
agreements  that  would  increase  the 
amount  of  funds  available.  A 
supplementary  provision  in  section  112 
of  the  1994  Authorization  Act.  49  U.S.C 
47111(e),  makes  mandator)-  not  only  the 
withholding  of  new  grants  but  also 
withholding  of  a  modification  to  an 
existing  grant  that  would  increase  the 
amount  of  funds  made  available,  if  the 
Secretary  finds  a  violation  after  hearing 
and  opportunity  to  cure. 

3.  Withhold  payments  under  existing 
grants.  The  Secretary  may  withhold  a 
payment  under  a  grant  agreement  for 
180  days  or  less  after  the  payment  is  due 
without  providing  for  a  hearing. 
However,  in  accordance  with  49  U.S.C. 
47111(d),  the  Secretary  mav  withhold  a 
payment  for  more  than  180  days  only  if 
he  or  she  notifies  the  sponsor  and 
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provides  an  opportunity  for  a  hearing 
and  finds  that  the  sponsor  has  violated 
the  agreement.  The  180-day  period  may 
be  extended  by  agreement  of  the 
Secretary  and  the  sponsor  or  in  a  special 
case  by  the  hearing  officer. 

A.  Withhold  approval  of  an 
application  to  impose  a  passenger 
facility  charge.  Section  112  also  makes 
mandatory  the  withholding  of  approval 
of  any  new  application  to  impose  a 
passenger  facility  charge  under  49 
U.S.C.  40117.  Subsequent  to 
withholding,  applications  could  be 
approved  only  upon  a  finding  by  the 
Secretary  that  corrective  action  has  been 
taken  and  that  the  violation  no  longer 
exists.  ^ 

5.  Terminate  availability  of  all  Federal 
transportation  funds  appropriated  in 
Fiscal  Years  1994  and  1995.  Provisions 
of  the  DOT  Appropriations  Acts  for 
Fiscal  Years  1994  and  1995  prohibit  the 
award  of  funds  to  a  state  or  local 
subdivision  that  diverts  revenue 
generated  by  a  public  airport.  This 
provision  would  prohibit  payment  on 
any  Federal  transportation  grant, 
including  grants  for  highway  and  transit 
projects. 

6.  File  suit  in  United  States  district 
court.  Section  112(b)  provides  express 
authority  for  the  agency  to  seek 
enforcement  of  an  order  in  Federal 
court. 

7.  Assess  civil  penalties.  Under 
section  112(c)  of  Public  Law  103-305, 
codified  at  49  U.S.C.  46301(a)  and  Cd), 
the  Secretary  has  statutory  authority  to 
impose  civil  penalties  up  to  a  maximum 
of  $50,000  on  airport  sponsors  for 
violations  of  the  AIP  sponsor  assurance 
on  revenue  diversion.  The  Secretary 
intends  to  use  this  authority  only  after 
the  airport  sponsor  has  been  given  a 
reasonable  period  of  time,  after  a 
violation  has  been  clearly  identified  to 
the  airport  sponsor,  to  take  corrective 
action  to  restore  the  funds  or  otherwise 
come  into  compliance  before  a  penalty 
is  assessed,  and  only  after  other 
enforcement  actions,  such  as 
withholding  of  grants  and  payments, 
have  failed  to  achieve  compliance.  Any 
dvil  penalty  action  under  this  section 
would  be  adjudicated  under  14  C.F.R. 
part  13.  Subpart  G. 

Issued  in  Washington,  DC  on  February  20, 
1996.  . 

David  L  Bennett, 

Director,  Office  of  Airport  Safety  and 
Standards. 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Tl^e  FAA  is  issuing  this  notice 
to  advise  the^^ublic  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  emergency 
evacuation  issues. 
DATES:  The  meeting  will  be  held  on 
March  21,  1996  at  9  a.m.  Arrange  for 
oral  presentations  by  March  11,  1996. 
ADDRESSES:  The  meeting  will  be  held  at 
McDonnell  Douglas.  1735  Jefferson- 
Davis  Highway,  suite  1200,  Crystal  City, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking. 
FAA.  800  Independence  Avenue  SVV., 
Washington,  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463:  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
March  21.  1996,  at  McDonnell  Douglas, 
1735  Jefferson-Davis  Highway,  suite 
1200.  Crystal  City,  Virginia.  The  agenda 
for  the  meeting  will  include: 

•  Opening  Remarks. 

•  A  review  of  the  activities  of  the 
Performance  Standards  Working  Group. 

•  A  discussion  of  future  activities  and 
plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  March  11. 1996,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Emergency 
Evacuation  Issues  or  by  bringing  the 
copies  to  her  at  the  meeting.  In  addition, 
sign  and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  February  20. 
1996 

Ava  Robinson. 

Assistant  Executive  Director  for  Emergency 
Evacuation  Issues,  Aviation  Rulemaking 
A  dvisory  Committee. 
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RICA,  Inc.;  Technical  Management 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  March  13, 1996,  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  RTCA. 
Inc.,  1140  Connecticut  Avenue  NW., 
Suite  1020,  Washington,  DC,  20036. 

The  agenda  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 
Approval  of  Summary  of  the  Previous 
Meeting;  (3)  Systems  Management 
Working  Group  Report  to  the  Technical 
Management  Committee;  (4)  Consider 
and  Approve:  a.  Proposed  Final  Draft. 
Standards  for  Airport  Security  Access 
Control  Systems,  RTCA  Paper  No.  019- 
96/TMC-207  (previously  distributed), 
prepared  by  SC-183;  b.  Proposed  Final 
Draft.  Design  Guidelines  and 
Recommended  Standards  for  the 
Implementation  and  Use  of  AMS(R)S 
Voice  Services  in  a  Data  Link 
Environment,  RTCA  Paper  No.  040-96/ 
TMC-209  (previously  distributed), 
prepared  by  SC-165;  c.  Proposed 
Disposition  of  Draft,  Change  2  to  RTCA 
DO-181A.  Minimum  Operational 
Performance  Standards  for  Air  Traffic 
Control  Radar  Beacon  System/Mode 
Select  (ATCRBS/MODE  S)  Airborne 
Equipment,  RTCA  Paper  No.  041-96/ 
TMC-210  (previously  distributed), 
prepared  by  SC-147;  (5)  Take  Action  on 
Open  Items  from  Previous  Meeting; 
Presentation  by  Mr.  Frank  Price,  Cochair 
of  the  Informal  South  Pacific  Air  Traffic 
Services  Coordinating  Group  (ISPACG); 
(6)  Other  Business;  (7)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C.  on  February 
20, 1996. 

Janice  L.  Peters. 

Designated  Official. 
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Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Sacramento  Metropolitan  Airport. 
Sacramento,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Sacramento 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  27, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  tfie  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale.  CA. 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road.  Room 
210,  Burlingame,  CA.  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Thomas  P.  Engel. 
Director,  Department  of  Airports, 
County  of  Sacramento,  at  the  following 
address:  6900  Airport  Boulevard, 
Sacramento.  California  95837.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Sacramento  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  R.  Rodriguez.  Supervisor, 
Planning  and  Programming  Section, 
Airports  District  Office.  831  Mitten 
Road.  Room  210,  Burlingame,  CA. 
94010-1303,  Telephone:  (415)  876- 
2805.  the  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  Sacramento 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  22, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  County  of  Sacramento. 


was  not  substantially  complete  within 
the  requirements  of  §  158.25  of  Part  158. 
The  following  are  required  to  complete 
the  application:  adequate  information  to 
support  environmental  determinations 
pursuant  to  Section  7  of  the  Endangered 
Species  Act  of  1973,  as  it  relates  to 
Terminal  Road,  Phase  1,  and  Terminal 
Road,  Phase  2,  Projects.  The  County  of 
Sacramento  has  not  submitted 
supplemental  information  to  complete 
this  application.  The  FAA  will  approve 
or  disapprove  the  application,  in  whole 
or  in  part,  no  later  than  April  19, 1996. 
The  following  is  a  brief  overview  of 
the  use  application  number  AWP-97- 
04-C-OO-SMF. 
Level  of  proposed  PFC:  $3.00. 
Charge  effective  date:  July  1, 1996. 
Estimated  charge  expiration  date: 
June  30,  2026. 

Brief  description  of  the  impose  and 
use  projects:  "Terminal  Roads  Phase  1, 
Aircraft  Apron  Expansion.  Terminal 
Roads  Phase  2A.  Terminal  Roads  Phase 
2B.  Rehabilitate  Existing  Roads,  Airport 
System  Revenue  Bond  Issuance  Costs, 
and  Debt  Service  Reserve  Funding  and 
Interest  Expense  for  Projects  in 
Passenger  Facility  Charge  Application 
Number  4. 

Total  estimated  net  PFC  revenue  to  be 
used  on  these  use  projects: 
$96,224,000.00. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration. 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA.  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  County  of  Sacramento. 

Issued  in  Hawthorne.  California,  on 
February  12, 1996. 
Robert  C  Bloom, 

Acting  Manager,  Airports  Division,  Western 
Pacific  Region. 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Savannah  International  Airport, 
Savannah,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Savannah 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  27, 1996. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
Campus  Building.  1701  Columbia 
Avenue,  Suite  2-260,  College  Park, 
Georgia  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Patrick  S. 
Graham.  Executive  Director  of  the 
Savannah  Airport  Commission,  at  the 
following  address:  400  Airways  Avenue, 
Savannah.  Georgia  31408. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  wTitten  comments 
previously  provided  to  the  Savannah 
Airport  Commission  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Catherine  M.  Nelmes,  Program 
Manager.  1701  Columbia  Avenue.  Suite 
2-260.  College  Park.  Georgia  30337- 
2747;  (404)  305-7148.  The  application 
may  he  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  F/iA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Savannah  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  February  15,  1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Savannah  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  June 
5,  1996.  The  following  is  a  brief 
overview  of  the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effective  date:  July  1.  1992. 

Proposed  charge  expiration  date:  May 
31,  2016. 

Total  estimated  PFC  revenue  for 
projects  in  this  application:  $1 .469.445. 
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Total  estimated  PFC  revenue  for  the 
airport:  $51,378,084. 

Application  number:  96-02-C-OO- 
SAV. 

Brief  description  of  proposed 
projectts):  Revise  Master  Plan;  Helipad; 
reconstruct  runway  9/27;  north  and 
south  perimeter  fence. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  filing  or  required 
to  file  FAA  form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the 
Savannah  Airport  Commission. 

Issued  in  Atlaata.  Georgia  on  February  IS, 
i99d. 

Dell  T.  Jernigan, 

Managgr,  Atlanta  Airports  District  Office. 
(PR  Doc  96-4265  Filed  2-23-96;  8:45  am) 


FMleral  Highway  Administration, 
Federal  Transit  Administration 

Participation  in  ttie  Intelligent 
Transportation  Systems  Model 
Deployment  Initiative 

AQENCY:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA),  DOT. 
ACTKM:  Notice;  request  for  participation. 

summary:  On  January  10, 1996  Secretary 
of  Transportation  Federico  Peiia 
annoujioed  a  major  Intelligent 
Transportation  Systems  (ITS) 
deployment  goal,  called  Operation 
TimeSaver,  to  reduce  the  travel  time  of 
Americans  by  at  least  15  percent 
through  deployment  of  a  complete 
Intelligent  Transportation  Infrastructure 
in  75  of  the  Nation's  largest 
metropolitan  areas.  To  support  this  goal, 
the  DOT  is  seeking  applications  from 
public  and  private  sector  partnerships  to 
demonstrate  and  showcase  model 
deployments  of  a  fully  integrated, 
metiopoUtan-area  Intelligent 
Transportation  Infrastructure.  These 
model  deployments  will  demonstrate 
the  benefits  of  integrated  transportation 
management  systems  that  feature  a 
strong  regional,  multimodal  traveler 
information  services  component. 

Applications  in  response  to  this 
notice  will  be  assessed,  using  the 
selection  criteria  set  forth  below,  to 
determine  (1)  the  proposed  model 
deplojrment's  potential  for  showcasing 
the  benefits  of  an  integrated  Intelligent 
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Transportation  Infrastructure  in 
metropolitan  areas;  (2)  the  proposed 
partnership's  ability  to  achieve  the  goals 
of  the  model  deployment  within  the 
required  time  frame;  (3)  the 
responsiveness  of  the  proposed 
technical  and  management  approaches 
for  the  model  deployment;  and  (4)  the 
appropriateness  of  the  Federal  role 
proposed  for  the  project. 

A  Request  for  Information  (RFI), 
published  in  the  Commerce  Business 
Daily  on  July  31, 1995,  requested  public 
comment  on  the  proposed  model 
deployment  initiative,  along  with  other 
issues  potentially  impacting  ITS 
deployment.  Responses  to  the  RFI  have 
been  incorporated  into  this  notice, 
which  was  developed  jointly  by  the 
FHWA,  the  FTA,  and  the  DOT  ITS  Joint 
Program  Office. 

DATES:  Applications  to  participate  in  the 
model  deployment  initiative  must  be 
received  by  4:00  p.m.,  e.t.  on  April  30, 
1996. 

ADDRESSES:  Applications  to  participate 
in  the  model  deployment  initiative 
should  be  submitted  directly  to  the 
Federal  Highway  Administration,  Office 
of  Traffic  Management  and  ITS 
Applications,  Model  Deployment  Team, 
HTV-3,  400  Seventh  St.  SW.,  Room 
3400,  Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Toni  Wilbur,  FHWA,  Office  of  Traffic 
Management  and  ITS  Applications, 
Model  Deployment  Team,  (202)  366- 
2199;  or  Mr.  Walter  Kulyk,  FTA,  Office 
of  Mobility  Innovation,  (202)  366-4991; 
or  Mr.  Michael  Halladay,  ITS  Joint 
Program  Office,  (202)  366-6503;  or  Mr. 
Robert  Robel,  FHWA  Office  of  Contracts 
and  Proturement,  (202)  366-4227;  or 
Ms.  Beveriy  Russell,  FHWA,  Office  of 
the  Chief  Counsel,  (202)  366-1355, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The  DOT 
has  a  strong  interest  in  improving  the 
performance  of  the  Nation's  surface 
transportation  system.  Thus,  the 
Department  has  taken  the  lead  in 
conducting  ITS  research,  development, 
and  operational  testing  activities  to  lay 
the  foundation  for  the  application  of 
existing  and  emerging  communications, 
surveillance,  control  strategies,  and 
position  location  technologies  to 
improve  the  efficiency  of  the  surface 
transportation  system.  In  addition,  four 
locations  were  designated  as  ITS 
Priority  Corridors  by  the  DOT  in  March 
1993  using  the  specific  criteria 
contained  in  Section  6056(b)  of  the 
Intermodal  Surface  Transportation 


Efficiency  Act  of  1991  (ISTEA)  Public 
Law  102-240, 105  Stat.  1914  (1991),  as 
amended.  These  corridors  are — the 
Northeast  Corridor  centered  along  1-95 
and  stretching  through  six  states  from 
Maryland  to  Connecticut;  a  Midwest 
Corridor  centered  around  the  Chicago 
metropolitan  area  and  stretching  from 
Gary,  Indiana,  to  Milwaukee, 
Wisconsin;  the  Houston,  Texas, 
metropolitan  area;  and  a  southern 
Cahfomia  Corridor  centered  around  1-5/ 
I-IO  from  Los  Angeles  to  San  Diego.  The 
ITS  Priority  Corridors  are  intended  to 
provide  national  test  beds  for  ITS 
systems  and  technologies,  and,  over  the 
long  term,  establish  an  ITS 
infi^structure  in  the  Nation's  most 
congested  areas  that  will  support 
continuing  deployment  of  ITS  user 
services. 

The  DOT  will  continue  to  support  ITS 
research,  operational  testing,  and 
Priority  Corridor  activities  to  obtain  the 
performance  and  technical  data  needed 
to  support  local  investment  decisions. 
Early  results  from  this  phase  of  the 
program  have  laid  the  foundation  to 
begin  deployment  of  a  range  of  ITS 
products  and  services. 

As  a  next  step  toward  ITS 
deployment,  the  DOT  is  soUciting 
applications  to  establish  two  or  three 
metropolitan  area  "model  deployments" 
of  an  hitelligent  Transportation 
Infrastructure  that  supports  integrated 
transportation  management  systems  and 
features  a  strong,  regional,  multimodal 
traveler  information  services 
component.  These  model  deployments 
are  to  be  demonstrations  and  showcases 
of  the  measurable  benefits  resulting 
from  the  application  of  an  integrated, 
region-wide  approach  to  transportation 
management  and  the  provision  of 
traveler  information  services.  The  model 
deployments  will  provide  improved 
transportation  management  and 
increased  levels  of  service  to  the 
traveling  public  through  the  integration 
of  the  traditional  functions  of  traffic 
signal  control;  transit,  freeway,  and 
incident  management;  emergency 
services  management;  and  regional, 
multimodal  traveler  information 
services.  Where  appropriate  based  on 
local  needs,  electronic  fare  payment  and 
electronic  toll  collection  functions 
should  also  be  included. 

It  is  recognized  that  interest  in 
participating  in  the  metropolitan  area 
model  deployment  initiative  is  high. 
Due  to  funding  limitations,  only  two  or 
three  sites  can  be  selected,  and  the 
metropolitan  area  model  deployment 
initiative  will  not  be  repeated  in  future 
years.  However,  preparation  of  a  well 
thought-out  model  deployment 
application,  whether  selected  for 


participation  in  the  DOT  initiative  or 
not,  lays  an  important  foundation  of 
inter- jurisdictional,  inter-agency  and 
public/private  cooperation  that  will 
greatly  facilitate  the  deployment  of  an 
Intelligent  Transportation  Infrastructure 
in  the  metropolitan  area.  Thus,  the 
preparation  of  applications,  and  the 
necessary  underlying  dialogue  among 
relevant  public  and  private  entities,  is 
encouraged. 

Since  metropolitan  areas  are  the 
venues  for  much  of  the  Nation's 
economic  activity  and  offer  the  potential 
for  early  demonstration  of  ITS  benefits, 
this  first  model  deployment  initiative  is 
focused  on  metropolitan  locations.  A 
future  model  deployment  initiative 
focusing  on  commercial  vehicle 
operations  is  planned.  Initiatives  that 
focus  on  rural  applications  of  ITS 
systems  and  technologies  are  also 
planned. 

I.  Objective 

The  objective  of  this  initiative  is  to 
demonstrate  two  or  three  model 
deployments  of  a  metropolitan  area 
InteUigent  Transportation  Infi^structure 
that  feature  fully  integrated 
transportation  management  systems  and 
strong  regional,  multimodal  traveler 
information  services  component.  In 
addition  to  introducing  the  public  to  the 
benefits  of  ITS  products  and  services, 
the  sites  would  serve  as  "showcases"  for 
key  local  decision  makers  across  the 
U.S.  and  would  support  tours  and 
seminars  focused  on  the  benefits  of 
Intelligent  Transportation  Infrastructure 
investments  by  both  the  public  and 
private  sectors. 

The  model  deployment  sites  will  also 
provide  a  setting  for  conducting 
rigorous  evaluations  of  the  benefits  of  an 
integrated,  metropolitan  area  Intelligent 
Transportation  Infrastructure.  Thus,  the 
design  of  the  model  deployment  must 
facilitate  access  to  the  data  needed  to 
conduct  an  evaluation.  A  separate 
initiative  will  fund  one  or  more 
independent  evaluation  contractors  to 
evaluate  the  effectiveness  of  the  model 
deployments  in  meeting  national  ITS 
program  goals  as  set  forth  in  the 
National  ITS  Program  Plan,  dated 
March,  1995.  These  goals  include — 
improving  the  safety  and  operational 
efficiency  of  the  Nation's  surface 
transportation  system;  reducing  energy 
and  environmental  costs  associated  with 
traffic  congestion;  enhancing  present 
and  future  productivity;  enhancing  the 
personal  mobility,  convenience  and 
comfort  of  the  surface  transportation 
system;  and  creating  an  environment  in 
which  the  development  and  deployment 
of  ITS  can  flourish. 


n.  Approach 

The  EXDT  will  select  approximately 
two  or  three  metropolitan  areas  for 
model  deployments  of  an  Intelligent 
Transportation  Infrastructure  that  would 
support  integrated  operation  and 
management  of  roadway  and  transit 
resources,  and  the  provision  of  regional, 
multimodal  traveler  information 
services.  The  proposed  model 
deployments  should  focus  on  the  use  of 
currently  available  technologies  and 
strengthened  institutional  ties.  Federal 
ITS  funding  will  be  used  to  promote 
partnerships  with  the  private  sector, 
particularly  the  telecommunications 
industry,  and  to  integrate  existing 
communications,  traffic  surveillance, 
and  information  management  functions 
to  support  a  regional  transportation 
management  system  that  features 
dissemination  of  current,  multimodal 
traveler  information. 

Funding 

The  model  deployment  sites  selected 
through  this  solicitation  will  be 
supported  with  some  of  the  Federal 
funds  appropriated  for  ITS  in  fiscal 
years  (FYs)  1996  and  possibly  1997. 
Federal  ITS  ftinding  in  FY  1996  for 
support  of  the  model  deployment 
initiative  is  expected  not  to  exceed  $20 
million.  The  amount  of  available 
Federal  ITS  funding  in  FY  1997  is 
currently  unknown.  Thus,  applications 
should  be  modular  and  discuss  how  the 
model  deployment  could  be  effectively 
implemented  with  only  FY  96  fimding, 
arid  expanded  with  additional  funding 
in  FY  97. 

It  is  anticipated  that  available  Federal 
ITS  funding  will  support  two,  or 
possibly  three,  model  deployment  sites. 
Applications  that  offer  the  greatest 
potential  for  demonstrating  all  aspects 
of  an  integrated  Intelligent 
Transportation  Infrastructure  (including 
both  the  institutional  and  technological 
aspects)  for  the  least  Federal  ITS  dollars 
will  be  considered  the  most  desirable. 

Federal  ITS  funding  tor  the  model 
deployment  initiative  would  support — 

1.  System  design  and  integration  of 
the  data  collection  elements  of  the 
existing  transportation  management 
functions  (e.g.,  freeway  management, 
traffic  adaptive  signal  control,  incident 
management,  transit  management  and 
electronic  fare  collection,  traveler 
information  services,  and  electronic  toll 
collection  where  applicable); 

2.  Creation  of  a  regional  multimodal 
transportation  information  system  that 
would  support  public  sector 
transportation  management  needs; 

3.  Creation  of  a  data  repository  of 
current,  multimodal  traveler 


information  for  dissemination  through  a 
variety  of  delivery  mechanisms; 

4.  Public  relations  and  outreach 
activities  to  highlight  the  availability 
and  benefits  of  the  integrated 
transportation  management  system  to 
local  consumers,  public  transportation 
agencies,  and  other  public  and  private 
organizations; 

5.  Project  partners"  activities  in 
working  with  the  independent 
evaluation  contractor(s)  during  the 
system  design,  implementation,  and 
operational  phases  to  ensure  that  the 
system  will  provide  the  capabilities  and 
data  access  needed  to  measure  benefits. 

Total  Federal  ITS  funding  is  not  to 
exceed  50%  of  the  total  cost  of  the 
model  deployment  initiative.  The 
remaining  50%  would  be  provided  by  a 
combination  of  non-FTS  Federal-aid. 
State,  local,  and  private  funding. 
Specifics  on  funding  requirements  few 
the  model  deployment  program  are 
contained  in  Section  III  of  this 
document  under  the  heading,  Financial 
Plan. 

Eligibility 

Participants  in  the  model  deployment 
program  will  be  selected  based  upon  the 
evaluation  criteria  contained  in  Section 
IV  of  this  document.  Partnerships 
representing  any  metropolitan  area  are 
eligible  to  apply,  including  metropolitan 
areas  within  one  of  the  ITS  Priority 
Corridors  designated  by  the  DOT  under 
the  criteria  established  by  the  ISTEA.  If 
an  ITS  Priority  Corridor  location  is 
selected,  it  is  expected  that  any 
additional  Federal  ITS  funding  provided 
under  the  model  deployment  initiative 
would  be  used  in  conjunction  with 
State,  local,  private,  and  previously 
authorized  ISTEA  Priority  Corridor 
funds  to  achieve  the  objectives  of  the 
model  deployment  program. 

Partnership  Arrangements 

The  DOT  will  generally  work  with  the 
lead  public  agency  participating  in  the 
partnership  (State,  city  or  regional 
agency,  depending  on  the  site)  to  ensure 
an  up  front  commitment  to  providing 
the  needed  Intelligent  Transportation 
Infrastructure  within  the  parameters  of 
the  emerging  National  ITS  Architecture. 
The  DOT  will  also  ensure  that  needed 
institutional  and  partnership 
arrangements  are  in  place  and  required 
funding  is  available,  that  the  project  tan 
be  completed  within  the  required  time 
frame,  and  that  the  private  sector  is 
involved  as  an  infrastructure  provider 
(e.g.,  communications),  as  a  franchisee 
(e.g.,  for  information  dissemination),  or 
in  another  capacity  contributing 
significant  resources  to  the  project. 
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Schedule 

It  is  the  intent  of  the  DOT  that  all 
proposed  project  agreements  and 
institutional  and  partnership 
arrangements  are  in  place  by  the 
conclusicm  of  the  National  ITS 
Architectiire  development  in  July  1996 
so  that  desi^  and  construction  could 
begin  immediately.  The  goal  is  fen-  the 
sites  to  have  an  Intelligent 
Transpralation  Infrastructiire  that 
supports  integrated  transportation 
management  systems  and  regional 
traveler  information  services, 
operational  by  the  end  of  calendar  year 
1997. 

Project  Evaluation 

The  DOT  will  conduct  a  rigorous, 
independent  evaluation  of  the  consumer 
acceptance  of  traveler  information 
services  and  products  supported  by  the 
model  deployments,  and  the  impact  and 
.  cost  effectiveness  of  an  integrated, 
metropohtan  area  Intelligent 
Transportation  Infrastructure  on 
achieving  local  and  National  ITS 
program  goals.  The  independent 
evaluation  may  be  conducted  using 
existing  DOT  resoiirces,  or,  as  part  of 
another  solicitation,  the  DOT  may 
contract  with  one  or  more  independent 
evaluation  contractor(s)  to  evaluate  the 
model  deployments. 

NetK  Successful  respondents  to  the  model 
deployment  solicitation  are  not  precluded 
&tnn  bidding  on  the  independent  evaluation 
contract,  if  such  a  solicitation  is  issued,  but 
would  not  be  allowed  tr  participate  in  the 
evaluatioD  of  their  own  model  deployment 
sfbrt. 

m.  loatnictians  to  Applicants 

An  application  to  participate  in  the 
model  deployment  initiative  shall  not 
exceed  75  pages  in  length  including 
title,  index,  t^les,  maps,  appendices, 
abstracts,  and  other  supporting 
materials.  A  page  is  defined  as  one  side 
of  an  8^/^  by  11  inch  paper,  with  a  type 
font  no  smaller  than  12  point. 
Applications  greater  than  75  pages  will 
not  be  accepted.  Twenty-five  copies 
plus  an  imboimd  reproducible  copy  of 
the  application  shall  be  submitted.  The 
cover  sheet  or  front  page  of  the 
application  shall  include  the  name, 
address,  and  phone  number  of  an 
individual  to  whom  correspondence 
and  questions  about  the  application  may 
be  directed. 

Applications  shall  include  both  a 
Technical  Plan  and  a  Financial  Plan  that 
describe  how  the  proposed  initiative 
will  meet  the  objectives  of  the  model 
deployment  program  within  the 
specified  time  frame  and  budget.  Both 
the  Technical  and  Financial  Plans 
should  describe  a  phased,  modular 


approach  that  would  effectively  achieve 
the  basic  objectives  of  the  model 
deployment  initiative  with  only  FY 

1996  Federal  ITS  funding,  and  that 
could  be  expanded  with  additional  FY 

1997  Federal  ITS  funding  to  include 
other  features  or  capabilities  that  would 
more  effectively  demonstrate  and 
showcase  a  comprehensive, 
metropolitan  area  Intelligent 
Transportation  Infrastructure. 

Respondents  are  expected  to  provide 
the  following  information,  to  the  extent 
applicable  and  appropriate: 

Technical  Plan 

1.  Inter-agency,  Inter-jurisdictional,  and 
Public/Private  Cooperation  and 
Partnership  Arrangements 

Applications  should  describe  the 
existing  institutional  and  partnership 
arrangements  that  will  be  integral  to  the 
performance  of  the  functions  required 
by  the  model  deployment.  The 
description  should  include  multi- 
jurisdictional  and  multi-agency  public 
sector  partnerships,  public/private 
sector  partnerships,  and  private  sector 
partnerships. 

The  application  should  also  describe 
new  institutional  and  partnership 
arrangements  established  to  support  full 
deployment  of  regional  transportation 
management  and  travel  information 
services.  Emphasis  should  be  placed  on 
the  anticipated  impact  of  new 
institutional  arrangements  on  the 
integration  of  existing  transportation 
management  systems  and  on  the 
respondents  ability  to  acquire,  share, 
and  use  data  across  multi-modal  and 
multi-jiuisdictional  boundaries.  The 
application  should  describe  the  means 
to  be  used  for  converting  Araw®  data 
into  useful  travel  information,  and  the 
institutional  arrangement  for 
implementing  these  means. 

All  needed  partnership  arrangements 
and  institutional  agreements  to  support 
the  proposed  model  deployment  should 
be  documented  with  signed 
Memorandums  of  Understanding 
(MOUs)  that  clearly  define 
responsibilities  and  relationships. 
Copies  of  the  MOUs  should  be  included 
in  the  application. 

Business  relationships  with  the 
private  sector,  for  example  as 
infrastructure  providers,  or  as  providers 
of  traveler  information  services  or 
products,  are  strongly  encouraged.  The 
role  of  the  private  sector,  and  the 
financial  and  institutional 
£UTangement(s)  under  which  they  are 
integrated  into  the  project,  must  be 
clearly  described  and  documented  with 
signed  MOUs. 
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Partners  are  also  strongly  encouraged 
to  seek  participation  from  certified 
Minority  Business  Enterprise  firms, 
Women  Business  Enterprise  firms. 
Disadvantaged  Business  Enterprise 
firms.  Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions,  and  other  minority 
colleges. 

2.  Technical  Approach  for  the 
Metropolitan  Area  ITS  Model 
Deployment 

Applications  should  provide  a 
concise  description  of  the  proposed 
operational  concept  for  the  metropolitan 
area  model  deployment  that  will  build 
on  existing  infrastructure  and 
institutional  arrangements  to  provide  an 
InteUigent  Transportation  Infrastructure 
that  supports  integrated  transportation 
management  systems  and  the  delivery  of 
regional,  multimodal  traveler 
information  services.  Applications 
should  describe  the  methods  and 
capabilities  included  in  the  design  of 
the  model  deployment  that  will  allow 
for  the  measurement  of  expected 
benefits. 

Applications  should  also  specifically 
describe  the  transportation  management 
functions,  capabilities,  and 
infrastructure  that  are  ourently  plaimed 
and  funded,  or  must  be  added, 
upgraded,  or  enhanced  to  support  the 
model  deployment,  in  the  following 
areas:  Traffic  signal  control,  freeway 
management,  transit  management, 
incident  management,  regional, 
multimodal  traveler  information 
services,  electronic  fare  payments  (if 
applicable),  and  electronic  toll 
collection  (if  applicable). 

Systems  integration  and  enhanced 
data/information  interconnectedness 
supporting  improved  transportation 
management  and  the  generation  of 
traveler  information  services  are  crucial 
elements  of  the  model  deployment 
program.  Applications  should  provide  a 
comprehensive  but  concise  description 
of  the  enhanced  systems  integration  and 
data  fusion/integration  capabilities  that 
will  be  used  to  interconnect  existing  or 
proposed  communication  channels  to 
support  improved  performance  of  ITS 
transportation  management  functions 
and  the  provision  of  regional 
multimodal  traveler  information 
services. 

The  proposed  system  should  include 
provisions  for  adherence  to  the  privacy 
principles  developed  by,  and  available 
from,  ITS  AMERICA,  400  Virginia 
Avenue  SW,  Suite  800,  Washington, 
D.C.  20024,  telephone  (202)  484-4847. 
The  docimient  is  also  available  on  the 
Internet  at  http://weber.ucsd.edu/- 
pagre/its-privacy.html.  Where  the 


privacy  principles  conflict  with 
applicable  Federal  and  state  law,  the 
latter  shall  prevail. 

3.  Management  and  Staffing  Plan 

Applications  should  include  a 
management  and  staffing  plan  that 
focuses  on  successfully  addressing  the 
following: 

(a)  Timing— A  key  goal  of  the 
metropolitan  area  ITS  model 
deployment  program  is  to  have  an 
operational  system  in  place  supporting 
improved  transportation  management 
and  regional  traveler  information 
services  by  the  end  of  calendar  year 
1997.  Thus,  the  application  should 
provide  a  management  plan,  schedule, 
and  evidence  of  a  conunitment  to  have 
the  system  operational  within  18 
months  of  the  award  of  funds. 

(b)  Compatibility  with  the  local 
transportation  plaiming  and 
enviroiunental  clearance  processes — 
Activities  required  to  implement  the 
proposed  model  deployment  within  the 
specified  time  frame  should  be 
compatible  with  existing  transportation 
plans  and  programs.  Endorsement  by 
the  Metropolitan  Planning  Organization 
(MPO)  that  the  proposed  project(s)  is 
consistent  with  the  adopted  plan  and 
Transportation  Improvement  Program 
(TIP)  for  the  region  is  required  prior  to 
the  award  of  federal  funds. 

(c)  Staffing— The  appUcation  should 
include  a  commitment  to  hire  or  assign 
a  full-time  program  manager  and 
adequate  full-time  staff  to  the  project  to 
ensure  timely  deployment  and 
operation  of  an  integrated  system. 
Qualifications  of  proposed  staff  should 
be  included  in  the  application. 

(d)  Partnership  arrangements — The 
management  plan  should  include  a  clear 
description  of  the  lines  of  responsibility, 
authority,  and  commimication  among 
the  participants  in  the  model 
deployment. 

(e)  Operations  and  maintenance — ^The 
application  should  include  a 
commitment  and  operational  plan  to 
provide  long-term  operations  and 
maintenance  of  the  model  deployment 
for  at  least  5  years  after  completion  of 
the  Federal  initiative. 

4.  Description  and  Estimate  of  the 
Transportation  Impacts  of  the  Existing 
Metropolitan  Area  ITS  Functions 

Applications  should  describe  the 
existing  ITS  travel  information  services 
and  transportation  management 
functions,  as  appropriate,  in  the 
metropolitan  area,  and  their  estimated 
impacts  on  transportation  service  and 
performance.  Applications  should  focus 
on  descriptions  of  the  existing  data  and 
information  integration  schemes  which 


allow  interaction,  if  any,  among  these 
various  functions: 

(a)  Traffic  Signal  Control:  The 
description  of  the  metropolitan  area's 
existing  traffic  signal  control  functions 
should  address  capabilities  that  might 
include,  but  need  not  be  limited  to— 

1.  Adjusting  "green"  time  for  each 
approach  to  respond  to  demand,  and 
coordinating  signal  operations  to 
maximize  person  and  vehicular 
throughput; 

2.  Implementing  "time  of  day"  signal 
timing  patterns  to  optimize  operations 
along  major  arterial  routes  throughout 
signalized  networks; 

3.  Operational  (or  currently  funded 
plans  for  Transitioning  to)  traffic  signal 
systems  with  adaptive,  "real-time" 
response  capabilities; 

4.  Using  advanced  technologies  to 
increase  safety  at  railroad  and  light  rail 
transit  grade  crossings; 

5.  Providing  priority  routing  for 
emergency  services  vehicles; 

6.  Coordinated/integrated  operation  of 
arterial  and  freeway  control  systems; 

7.  Demonstrated  inter-jurisdictional 
and  inter-agency  cooperation  and  the 
sharing  of  traffic  flow  data  to  expand 
signal  coordination  on  a  regional  basis. 

(b)  Freeway  Management:  The 
description  of  the  metropolitan  area's 
existing  freeway  management  functions 
should  address  capabilities  that  might 
include,  but  need  not  be  limited  to — 

1 .  Monitoring  traffic  conditions  on  the 
freeway  system; 

2.  Identifying  recurring  and  non- 
recxuring  flow  impediments; 

3.  Implementing  control  and 
management  strategies,  such  as  ramp 
metering  or  lane  control; 

4.  Providing  travelers  with  timely, 
critical  information  through 
infrastructure-based  dissemination 
means  currently  in  use  in  the  area  (e.g., 
changeable  message  signs,  highway 
advisory  radio,  etc.); 

5.  Providing  other  transportation 
agencies  and  adjoining  jurisdictions 
with  traffic  flow  information  that  has 
the  potential  for  impacting  on  their 
operations. 

(c)  Transit  Management:  The 
description  of  the  metropolitan  area's 
existing  transit  management  functions 
should  address  capabilities  that  might 
include,  but  need  not  be  limited  to— 

1.  Managing  transit  vehicle  fleets 
through  the  use  of  hardware/software 
systems,  both  on-board  and  dispatching 
center-based; 

2.  Application  of  automatic  vehicle 
location,  advanced  communication, 
passenger  counting,  computer-aided 
dispatching,  electronic  vehicle 
diagnostic  and  security  management 
technologies;  - 


3.  Providing  real-time  transit 
information  to  the  traveling  public  and 
other  agencies  performing  related 
transportation  management  functions; 

4.  Providing  paratransit  services  and 
flexible  schedule  services. 

(d)  Incident  Management:  The 
description  of  the  metropolitan  area's 
existing  resources  and  operational 
concept  for  proactively  managing 
incident  response  should  address 
capabilities  that  might  include,  but  need 
not  be  limited  to — 

1.  Accurately  detecting  and  verif\ing 
the  location  of  incidents  occurring  on 
freeways  and  major  arterial  routes: 

2.  Assisting  emergency  vehicles  to  the 
incident  location; 

3.  Clearing  incidents  and  restoring 
normal  traffic  flows  while  concurrently 
ensuring  safety  and  optimal  emergency 
unit  access; 

4.  Maintaining  effective  and 
commonly  accepted  policies  governing 
the  roles  of  emergency  response,  law 
enforcement,  incident  clearance  and 
traffic  control  entities  both  within  the 
metropolitan  area  and  the  region. 

(e)  Electronic  Fare  Payments  (if 
applicable):  The  description  of  the 
metropolitan  area's  existing  electronic 
fare  payment  functions  should  address 
capabilities  that  might  include,  but  need 
not  be  limited  to— 

1.  Use  (or  planned  and  funded 
implementation)  of  payment  systems 
not  requiring  exact  change: 

2.  Use  (or  planned  and  funded 
implementation)  of  a  single  fare 
payment  medium  for  public 
transportation  services,  perhaps 
including  paratransit  operations, 
publicly  subsidized  parking  (park  and 
ride),  publicly  or  privately  operated 
parking  facilities,  or  toll  facilities. 

(0  Electronic  Toll  Collection  (if 
applicable):  The  description  of  the 
metropolitan  area's  existing  electronic 
toll  collection  functions  should  address 
capabilities  that  might  include,  but  need 
not  be  limited  to— 

1.  Use  of  electronic  toll  collection 
systems  that  enable  toll  payment 
without  requiring  a  vehicle  to  stop: 

2.  Implementation  of  systems  that 
provide  vehicle  classification  and  data 
collection/storage  for  billing; 

3.  Regional  coordination  of  toll 
collection  enabling  cross  jurisdictional 
electronic  payment: 

4.  Use  of  data  provided  by 
transponder-equipped  vehicles  to 
provide  travel  times  or  other  data  to 
support  transportation  management 
functions. 

(g)  Multimodal  Traveler  Information 
Services:  The  description  of  the 
metropohtan  area's  regional, 
multimodal  traveler  information 
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services  should  address  all  aspects  of 
this  activity  to  the  extent  that  they 
currently  exist  or  are  funded  and 
planned  for  the  near  future.  There  is 
special  interest  in  gaining  a  clear 
understanding  of  inter-jurisdictional 
arrangements  and  private  sector  roles,  if 
any,  in  providing  traveler  information. 
The  natiire  of  institutional  arrangements 
resulting  in  the  provision  of  travel- 
related  data  streams,  and/or  processed 
information,  from  public  sources  to 
private  sector  entities  is  of  particular 
interest.  : 

5.  Evaluation  Plan 

Applications  should  include  a  draft 
evaluation  plan  that  demonstrates  an 
imderstanding  of  the  importance  of 
ensuring  that  the  proposed  system 
provides  the  capabilities  and  data  access 
needed  to  measure  the  expected  beneHts 
of  the  model  deployment.  Applications 
should  describe  low-risk  methods  to 
work  with  the  independent  evaluation 
contractor(s)  to  ensiu%  that  benefits  are 
measurable.  A  demonstrated 
imderstanding  of  the  role  of  the 
evaluation  should  be  evident  in  the 
organizational  and  management 
approach  of  the  application. 

Applications  should  identify  the  goals 
of  the  proposed  model  deployment 
concept  in  terms  as  explicit  as  possible 
(e.g.,  reduce  congestion  by  10  percent 
when  measiu^  against  a  baseline  of 
ciurent  levels  of  service).  If  available, 
applications  should  provide  information 
on  demonstrated  benefits  of  existing 
transportation  management  functions 
already  in  place  (e.g.,  favorable  benefit/ 
cost  ratios,  reduced  congestion, 
increased  safety,  etc.). 

In  the  absence  of  existing  baseline 
data  to  support  a  rigorous  evaluation  of 
the  model  deployment,  applications 
should  provide  a  draft  plan  for 
collecting  these  data.  Refinement  of  the 


draft  plan  and  actual  data  collection 
will  be  the  responsibility  of  the 
independent  evaluation  contractor. 

6.  National  ITS  System  Architecture 

Applications  should  provide  a 
statement  of  intent  to  implement  and 
demonstrate  a  system  that  is  consistent 
with  the  National  ITS  Architecture, 
including  any  national  ITS  standards, 
protocols,  or  standards  requirements  as 
these  emerge  from  the  final  stages  of  the 
National  ITS  Architecture  Development 
Program.  Paper  copies  of  the 
Architecture  Definition  Documents,  the 
draft  Standards  Requirements 
Document,  and  the  Standards 
Development  Plan  from  the  Architecture 
Development  Program  are  available 
from  ITS  AMERICA,  400  Virginia 
Avenue  SW.  Suite  800,  Washington, 
D.C.  20024,  telephone  (202)  484-4847." 
Electronic  copies  are  available  on  the 
ITS  AMERICA  Internet  Home  Page, 
http://www.itsa.org.  These  documents 
provide  insight  into  the  definition  of  the 
National  Architecture,  and  the  emerging 
approaches  being  taken  towards 
standardizing  interfaces  that  would 
support  the  integration  of  transportation 
management  components. 

Financial  Plan 

The  application  shdll  provide  an  in- 
depth  description  and  assessment  of  the 
total  cost  of  achieving  the  objectives  of 
the  model  deployment  initiative,  and 
the  partnership's  plans  for  raising  the- 
matching  funds  required  by  this 
solicitation.  The  Financial  Plan  should 
describe  a  phased  approach  that 
delineates  what  will  be  accomplished 
with  only  FY  96  Federal  ITS  hinding, 
and  what  additional  featiu-es  or 
capabilities  will  be  added  with 
additional  Federal  ITS  funding  in  FY 
97. 

The  application  shall  provide  a 
statement  of  commitment  from  the 


proposed  project  partners  that  required 
funding  levels  will  be  available.  All 
financial  commitments,  fi-om  both  the 
public  and  private  sectors,  should  be 
documented  in  signed  MOUs  and 
included  in  the  application. 

Based  on  the  assumption  that 
adequate  funding,  comprised  of  no  more 
that  50  percent  Federal  ITS  funds,  plus 
locally  matched  amounts  is  available  to 
support  the  model  deployment, 
applications  should  provide  a 
comprehensive  but  concise  plan  for 
design,  acquisition  (including 
innovative  contracting  procedures  such 
as  design-build),  construction,  and/or 
other  procurement  actions  to  improve 
the  systems  integration  of  the  functions 
needed  to  support  a  regional, 
metropolitan  area  Intelligent 
Transportation  Infrastructure.  These 
functions  include  traffic  signal  control, 
fi^eway  management,  transit 
management,  incident  management, 
emergency  response,  railroad  grade 
crossing  safety,  traveler  information 
services  for  users  in  the  metropolitan 
area  and  the  surrounding  region,  and,  if 
applicable,  electronic  toll  collection, 
and  electronic  fare  payment. 

The  application  shall  provide  a  sound 
financial  plan  for  continued  long-term 
operations  and  maintenance  of  the 
system  for  at  least  5  years  following 
completion  of  the  Federal  ITS  model 
deployment  initiative  in  December 
1997. 

The  budget  should  show  the 
requested  Federal  ITS  funding  and 
proposed  partnership  match  funding  by 
fiscal  year  for  the  activities  shown  on 
the  tables  below.  The  matching  funds 
should  be  further  divided  into  public 
and  private  contribution  amounts  in  the 
tables,  as  well  as  the  source  and  type  of 
contribution  described  in  the 
application. 


Total  Model  Deployment  Funding 

Total  amount 

Source  and  descnption  of 
matcNng  funds 

Activities 

Federal  ITS 
funds 

Matching 
funds 

Put>lic 

Private 

Design 

Procurement/DepJoymert 
Operation/Maintenance 
Evaluation  Support 
Project  Management 
OulreactVShowcasing 

Total 

UMI 


FY  96  Model  Deployment  Funding 

• 

FY  96  funding 

Source  arxJ  deschpbon  of 
matching  funds 

Activities 

Federal  ITS 
funds 

Matching 
funds 

Public 

Private 

Design 

Procurernent/Deployment                             « 

OperatiorvMaintenance 
Evaluation  Support 
Proiect  Management 
OutreactyShowcasing 

Total 

FY  97  MODEL  Deployment  Funding 


FY  97  funding 

Source  and  descnption  of 
matching  funds 

Activities 

Federal  ITS 
funds 

Matching 
funds 

Public 

Pnvate 

Design 

Procurement/Deployment 
Operation/Maintenance 
Evaluation  Support 
Project  Management 
Outreach/Showcasing 

Total 

Non-Federal  ITS  Funding  for  Continued  Operations  and  Maintenance,  FY  1 99a  Thru  FY  2002  by  Fiscal  Year 


FY  98 

FY  99 

FY  00 

FY  01 

FY  02 

Amount 

Source 

Amount 

Source 

Amount 

Source 

Amount 

Source 

Amount 

Source 

Note  to  applicants:  In  accordance  with 
§  6058  of  the  ISTEA  (105  Stat.  1914.  2194), 
the  maximum  share  of  a  project  funded  from 
Federal  funds,  including  ITS  funds,  cannot 
exceed  80  percent.  In  order  to  maximize 
available  Federal  ITS  dollars  and  be 
consistent  with  agency  policy,  prospective 
partners  in  a  model  deployment  must 
increase  their  cost  share  to  50  percent. 
Additional  funds  provided  over  the 
statutorily  required  20  percent  minimum 
may  come  from  a  variety  of  funding  sources 
and  may  include  the  value  of  federally- 
supported  projects  directly  associated  with 
the  model  deployment.  Note  that  funding 
identified  to  support  operations  and 
maintenance  of  the  system  beyond  the 
components  supporting  the  model 
deployment,  or  following  completion  of  the 
Federal  ITS  model  deployment  initiative  in 
FY  97,  will  not  be  considered  as  part  of  the 
partnership's  cost  share  contribution. 

The  statutorily  required  20  percent 
cost  share  must  be  from  non-federally 
derived  funding  sources  and  must 
consist  of  either  cash,  substantial 
equipment  contributions  that  are  wholly 
utilized  as  an  integral  part  of  the  project, 
or  personnel  services  dedicated  full- 
time  to  the  model  deployment  project 
for  a  substantial  period,  as  long  as  such 
personnel  are  not  otherwise  supported 


with  Federal  funds.  The  non-federally 
derived  funding  may  come  from  State, 
local  government,  or  private  sector 
partners.  In  an  ITS  partnership,  as  with 
other  DOT  cost-share  contracts,  it  is 
inappropriate  for  a  fee  to  be  included  in 
the  proposed  budget  as  part  of  a 
partners'  contribution  to  the  project. 
This  does  not  prohibit  appropriate  fee 
payments  to  vendors  or  others  who  may 
provide  goods  or  services  to  the 
partnership.  It  also  does  not  prohibit 
business  relationships  with  the  private 
sector  which  result  in  revenues  from  the 
sale  or  provision  of  ITS  products  or 
services. 

The  DOT,  the  Comptroller  General  of 
the  U.S.,  and,  if  appropriate,  the  States 
have  the  right  to  access  all  documents 
pertaining  to  the  use  of  Federal  ITS 
funds  and  non-Federal  contributions. 
Non-Federal  partners  must  submit 
sufficient  documentation  during  final 
.  negotiations  and  on  a  regular  basis 
during  the  life  of  the  modffl  deployment 
project  to  substantiate  these  costs.  Such 
items  as  direct  labor,  fringe  benefits, 
material  costs,  consultant  costs, 
subcontractor  costs,  and  travel  costs 


should  be  included  in  that 
documentation. 

rv.  Evaluation  Criteria 

Applicants  must  submit  an  acceptable 
Technical  Plan  and  Financial  Plan  that 
both  provide  sound  evidence  that  the 
proposed  partnership  can  successfully 
meet  the  objectives  of  the  model 
deployment  initiative.  The  following 
criteria,  listed  in  decreasing  order  of 
relative  importance,  will  be  used  in 
selecting  metropolitan  areas  for  the 
model  deployment  program.  Note  that 
criteria  numbers  3.  4  and  5  have  equal 
importance  in  the  evaluation. 

Technical  Plan 

1.  Institutional  Integration  and 
Partnership  Arrangements  (25  Percent) 

Applications  will  be  evaluated  on  the 
following  criteria; 

(a)  Demonstration  of  a  strong 
commitment  by  the  State,  local 
operating  agencies.  Metropolitan 
Planning  Organization,  and  relevant 
public  transportation  agencies  to  the 
deployment  and  operation  of  an 
integrated  multimodal  transportation 
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management  system  that  takes 
advantage  of  private  resources  as  much 
as  possible.  In  addition  to  the  State  and 
Metropolitan  Planning  Organizations, 
additional  points  will  be  awarded  to 
those  applications  demonstrating  strong 
commitment  by  those  entities 
responsible  for  freeway  management, 
arterial  street  management,  public 
transportation  services,  incident 
management,  and  emergency 
management  services  as  appropriate. 

(b)  Demonstration  of  a  high  degree  of 
existing  cooperation  and  information 
sharing  among  State  and  local  trafHc, 
transit,  emergency  management,  and 
other  relevant  public  agencies. 

(c)  Demonstration  of  established 
working  relationships  among  city,- 
county,  and  State  transit  and  traffic 
agencies  for  management  of 
transportation  and  the  disseminetion  of 
travel  information  services. 

(d)  Demonstration  of  a  public/private 
partnership  committed  to  the 
development  of  a  comprehensive, 
regional  transportation  management 
system  that  supports  the  collection  and 
dissemination  of  current,  intermodal 
traveler  information  firom  a  variety'of 
sources  and  through  a  variety  of 
delivery  mechanisms. 

(e)  Partnerships  that  involve  the 
commitment  and  participation  of  the 
telecommunications  industry  and 
private-sector  information  service 
providers,  as  appropriate,  will  receive 
additional  points.  &camples  of  such 
cooperation  might  include  the  provision 
of  privately-owned  communications 
capacity  to  transportation  operating 
agencies,  partnerships  involving  radio 
or  television  traffic  information  services, 
or  integration  of  traveler  information 
applications  with  other  privately- 
provided  information  delivery  systems 
such  as  cable  TV,  interactive  video, 
America  Online,  CompuServe,  Prodigy, 
etc.  An  estimate  of  the  number  (or 
percentage)  of  homes,  businesses  and/or 
vehicles  reached  with  such  services 
should  be  provided.  Private  sector 
information  delivery  mechanisms  or 
products  at  the  participating  site  should 
be  innovative  and  state-of-the-art,  but 
not  require  additional  development  or 
extensive  modification  to  support  the 
traveler  information  system. 

(f)  Demonstration  of  participation  by 
certified  Minority  Business  Enterprise 
firms.  Women  Business  Enterprise 
firms.  Disadvantaged  Business 
Enterprise  firms.  Historically  Black 
Colleges  and  Universities,  Hispanic 
Serving  Institutions,  or  other  minority 
colleges. 


UMI 


2.  Technical  Approach  To  Achieve 
Deployment  of  a  Full  Complement  of 
Metropolitan  Area  ITS  Functions:  (20 
Percent) 

Applications  will  be  evaluated  on  the 
following  criteria: 

(a)  A  technical  approach  that 
responds  to  demonstrated  congestion, 
safety,  and  mobility  needs  deemed 
critical  to  the  metropolitan  area,  and  as 
documented  in  studies  performed     . 
through  the  local  transportation 
planning  process,  as  part  of.an  FHWA 
sponsored  ITS  Early  Deployment 
Planning  study,  or  equivalent. 

(b)  An  operational  concept  and 
technical  approach  that  will  maximize 
the  integration  and  information  sharing 
among  existing  transportation 
management  functions  to  achieve  the 
goal  of  providing  the  traveling  public 
with  improved  transportation 
management  and  regional,  multimodal 
traveler  infonnation  services. 

3.  Management  and  Staffing  Plan:  (15 
Percent) 

Applications  will  be  evaluated  based 
on  the  following  criteria: 

(a)  A  sound  management  plan  and 
organizational  approach  that  will  ensure 
that  an  integrated  transportation 
management  system,  featuring  regional, 
multimodal  traveler  information 
services,  is  operational  by  December 
1997. 

(b)  Applications  should  demonstrate 
that  projects  to  support  the  model 
deployment  initiative  have  been,  or  can 
be,  included  in  the  local  transportation 
planning  process  as  needed  to  ensure 
that  the  system  is  operational  by 
December,  1997.  Examples  include 
demonstration  that  needed  major  capital 
improvement  projects  are  included  in  a 
conforming  Transportation  Plan  and 
listed  within  the  annual  element  of  the 
TIP  for  the  region.  Applications  should 
also  demonstrate  that  initiatives  key  to 
the  model  deployment  have  been,  or  can 
be,  advanced  through  both  systems  and 
project-level  environmental  review 
processes  as  appropriate. 

(c)  A  commitment  to  hire  or  assign  a 
full-time  program  manager  and  adequate 
full-time  staff  to  the  project  to  ensure 
timely  deployment  of  the  project. 
Proposed  staff  should  have  expertise  in 
relevant  technical  areas  such  as  systems 
engineering  and  integration; 
telecommunications;  traffic,  freeway 
and  transit  management;  computer 
science;  and  information  management. 

4.  Level  of  Sophistication  and  Degree  of 
Integration  of  Existing  Metropolitan 
Area  ITS  Functions:  (15  Percent) 

Applications  will  be  evaluated  based 
on  the  degree  to  which  both  public  and 


privately-provided  communications, 
traffic  surveillance,  information 
management,  and  other  components  are 
already  in  place  to  support  as  many  of 
the  following  ITS  functions  as 
appropriate  to  the  specific  metropolitan 
area:  traffic  signal  control,  freeway 
management,  transit  management, 
incident  management,  regional, 
multimodal  traveler  information 
services,  electronic  fare  payment,  and 
electronic  toll  collection. 

Examples  of  specific  indicators  of  the 
level  of  sophistication  of  the  existing 
transportation  management  functions 
might  include — 

(a)  Proactive,  coordinated  freeway  and 
traffic  management  to  respond  to 
recurring  and  non-recurring  congestion; 

(b)  The  use  of  ITS  technologies  to 
improve  safety  at  railroad  grade 
crossings; 

(c)  Electronic  sharing  of  traffic  flow 
data  with  the  general  public  and  among 
adjoining  jimsdictions  and  agencies 
within  a  metropolitan  area  to  provide 
regional  traffic  signal  coordination; 

(d)  A  repository  of  current, 
comprehensive  roadway  and  transit 
performance  data  that  supports  pre-trip 
and  en-route  traveler  information 
services; 

(e)  A  regional  policy  and  operations 
agreement  that  defines  specific 
responsibilities  for  all  aspects  of 
incident  management  and  emergency 
response; 

(t)  The  use  of  ITS  technologies  to 
improve  transit  fleet  management  and 
performance; 

(g)  Electronic  sharing  of  real  time 
transit  information  with  the  general 
public  (e.g.,  scheduling  information,  on- 
time  performance,  etc.); 

(h)  The  use  of  electronic  toll 
collection  systems  to  reduce  congestion 
at  toll  facilities,  and  perhaps  to  monitor 
traffic  flow; 

(i)  The  use  of  electronic  fare  payment 
systems  to  increase  customer 
convenience. 

5.  Draft  Plan  for  Evaluation  of  the 
Benefits  of  the  Model  Deployment:  (15 
Percent) 

Applications  will  be  evaluated  based 
upon  the  respondents'  draft  evaluation 
plan  and  the  importance  placed  by  the 
respondents  on  the  ability  to  measure 
the  benefits  expected  from  the  model 
deployment.  Specific  indications  of  the 
importance  of  measurable  benefits  are — 

(a)  Organizational  and  management 
approach  for  ensuring  the  proposed 
system  provides  the  capabilities  needed 
to  measure  the  expected  benefits  of  the 
model  deployment; 

(b)  A  draft  plan  for  collecting  baseline 
data  from  the  existing  system  before 


implementation  of  the  model 
deployment.  (Note  that  actual  data 
collection  will  be  the  responsibility  of 
the  independent  evaluation  contractor); 

(c)  Organizational  and  management 
approach  for  conducting  their  part  of 
evaluation  activities; 

(d)  Demonstrated  understanding  of 
the  role  of  evaluation  in  the  model 
deployment  initiative; 

(e)  Respondent's  proposed  methods 
for  interfacing  the  system  design  process 
with  the  system  evaluation  process. 

6.  National  ITS  Systems  Architecture: 
(10  Percent) 

Applications  will  be  evaluated  based 
on  a  demonstrated  understanding  of  the 
on-going  National  ITS  Systems 
Architecture  development  effort,  and  a 
commitment  to  showcasing  the 
architecture,  especially  focussing  on 
how  an  integrated  transportation 
management  system  will  be  designed 
with  appropriate  communications  and 
interfaces  consistent  with  the  national 
architecture. 

Financial  Plan 

Applications  will  be  evaluated  based 
on  the  following  criteria: 

(a)  A  sound  financial  plan  to  support 
timely  deployment  of  the  project  and 
continued,  long-term  operations  and 
maintenance  of  the  system. 
Applications  which  provide  a  strong 
element  of  innovative  financing,  and/or 
a  strong  commitment  by  the  private 
sector  to  share  in  funding  project 
development  and  operations,  will 
receive  additional  points  in  the  scoring. 

(b)  A  realistic  identificatiori  of  needed 
improvements  or  extensions  to  the 
communications,  surveillance,  data 
collection  capabilities,  and/or 
transportation  management  functions 
needed  to  support  a  fully  integrated 
transportation  management  system  as 
required  by  the  model  deployment 
program.  Applications  should  identify 
already  designated  or  available  Federal- 
aid,  State,  local  and/or  private  funding 
to  provide  these  needed  improvements 
or  extensions. 

(c)  A  clear  identification  of  the 
proposed  funding  for  the  project,  and  a 
commitment  that  no  more  than  50%  of 
the  total  project  cost  will  be  supported 
by  Federal  ITS  funds. 

Authority:  23  U.S.C.  315;  49  CFR  1.48; 
Pub.  L.  102-240.  Sees.  6051-6059. 

Issued  on:  February  7. 1996. 
Rodney  E.  Slater, 
Federal  Highway  Administration. 

Gordon  J.  Linton, 

Federal  Transit  Administration. 

(FR  Doc.  96-4184  Filed  2-23-96;  8:45  am) 
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Research  and  Special  Programs 
Administration 

[DoclcetPS-1471 

Notice  of  Request  for  Reinstatement  of 
an  Expired  Information  Collection 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Research  and 
Special  Programs  Administration's 
(RSPA)  intention  to  request 
reinstatement  of  an  information 
collection  in  support  of  the  Office  of 
Pipeline  Safety  (OPS)  for  Recordkeeping 
for  Liquid  Natural  Gas  (LNG)  Facilities. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  D.C.  20590.  (202)  366- 
4046. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recordkeeping  for  Liquid 
Natural  Gas  (LNG)  Facilities. 
OMB  Number:  2137-0048. 
Expiration  Date  of  Approval: 
Type  of  Request:  Reinstatement  of  an 
information  collection. 

Abstract:  49  USC  60103  Standards  for 
liquefied  natural  gas  pipeline  facilities 
delegates  the  responsibility  for  ensuring 
safe  operation  of  LNG  facilities  to  the 
Secretary  of  Transportation.  Regulations 
for  enforcing  this  legislation  are  found 
in  49  CFR  193  Liquefied  Natural  Gas 
Facilities:  Federal  Safety  Standards. 
These  regulations  include 
recordkeeping  requirements  that  allow 
Federal  and  State  inspectors  to  ensure 
that  these  facilities  are  operated  and 
maintained  in  a  safe  manner. 

Estimate  of  Burden:  The  average 
burden  hours  per  response  is  120. 
Respondents:  LNG  facility  operators. 
Estimated  Number  of  Respondents:  ^ 
150. 

Estimated  Number  of  Responses  per 
Respondent:  400. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,000  hours. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Unit, 
Room  8421,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  D.C. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Send  comments  to  Marvin  Fell.  OPS, 
RSPA,  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Room  2335,  Washington,  IX:.  20590. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  be  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  February  16, 
1996. 

Cesar  De  Leon, 

Deputy  Associate  Administrator.  Office  of 
Pipeline  Safety. 

|FR  Doc.  96-4185  Filed  2-23-96:  845  am] 
BiLUNQ  COOC  491»-«0-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sut}mitted  to  OMB  for 
Review. 

Februan,'  15, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collet;tion  should  he 
addres.sed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasur\,  Room  2110.  1425  New  York     , 
Avenue  NW..  Washington.  DC  20220 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  early 
March  1996.  the  Department  of  Treasury 
is  requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approval  of 
this  information  collection  by  February 
23.  1996.  To  obtain  a  copy  of  this 
informatidh  collection,  please  write  to 
the  IRS  Clearance  Officer  at  the  address 
listed  t)elow.  Internal  Revenue  Service 
(IRS) 

OMB  Number:  1545-1432 

Project  Number:  PC:V  96-001-G. 

Type  of  Review:  Revision. 
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Title:  Perfbnnance  Development 
System  Customer  Satisfaction  Survey. 

Description:  The  siuvey  will  be  used 
to  determine,  before  the  targeted 
development/training  experiences  and 
Performance  Development  System  (PDS) 
process  are  made  available  on  a 
nationwide  basis,  whether  they  have  a 
positive  effiect  on  the  level  of  taxpayer 
satisfaction.  The  results  of  the  survey 
will  be  used  to  evaluate  the  PDS  process 
in  decisions  regarding  its  nationwide 
roll-out. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
17.300. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes.  15  seconds. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
649  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869.  Internal  Revenue 
Service,  Room  5571. 11 11  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Lois  K.  Holland.  I 

Departmental  Reports  Management  Officer. 
IFR  Doc  96-4245  Filed  2-23-96;  8:45  am) 
■UMG  OOOC  4«P-01-P 


Submission  for  OMB  Review; 
Comment  Request 


I 


February  12. 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requlrement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
treasury.  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

U.S.  Custcnns  Service  (CUS) 

OMB  Number:  1515-0078. 

Form  Number:  CF  1302  and  CF 
1302A. 

Type  a^  Review:  Reinstatement. 

7it/e:  Cargo  Declaration  (1302);  and 
Cargo  Declaration  (Outward  with 
Commercial  Forms)  (1320A). 

Description:  Customs  Forms  1302  and 
1302A  are  used  by  the  master  of  a  vessel 
to  list  all  inward  cargo  onboard  and  for 
the  clearance  of  all  cargo  on  board  with 
commercial  forms. 


UMI 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,600. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
11,662  hours. 

Clearance  Officer:  Norman  Waits, 
(202)  927-1551.  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6426, 1301  Constitution 
Avenue  NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  2D503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  96-4244  Filed  2-23-96;  8:45  am] 

HLUNG  CODE  4«20-02-P 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1120-SF.  U.S.  Income  Tax  Return  for 
Settlement  Funds  (Under  Section  468B). 
DATES:  Written  comments  should  be 
received  on  or  before  April  26,  1996.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
Settlement  Funds  (Under  Section  468B). 
OMB  Number:  1545-1394. 
Form  Number:  1120-SF. 


Abstract;  Form  1120-SF  is  used  by 
settlement  funds  to  report  income  and 
taxes  on  earnings  of  the  fund.  The  fund 
may  be  established  by  court  order,  a 
breach  of  contract,  a  violation  of  law.  an 
arbitration  panel,  or  the  Environmental 
Protection  Agency.  The  IRS  uses  Form 
1120-SF  to  determine  if  income  and 
taxes  are  correctly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Businesses. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  26 
hrs..  43  min. 

Estimated  Total  Annual  Burden 
Hours:  26.710. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  Uie 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  February  14, 1996. 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer.  ' 

[FR  Doc.  96-4175  Filed  2-23-96;  8:45  am] 

BILUNG  COOE  4O0-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  Information  Collection: 
SutMnlssion  for  OMB  Review; 
Comment  Request 

AGENCY:  National  Cemetery  System. 
Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  National  Cemetery 
System  (NCS).  Department  of  Veterans 
Affairs,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 
OMB  Number:  2900-0357. 


Title  and  Form  Number:  Gravesite 
Reservation  Survey.  VA  Form  Letter  40- 
12. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  form  letter  is 
used  to  determine  whether  individuals 
holding  gravesite  reservations  in 
national  cemeteries  wish  to  continue  the 
reservation  and  whether  their  eligibility 
for  the  reservation  has  been  affected. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  833  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Biennially. 

Estimated  Number  of  Respondents: 
10.000  respondents. 

ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045 A4),  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(202)  565^412. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC  20503,  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  by  no  later  than 
March  27, 1996. 


FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4). 
(202) 565-4412. 

Dated;  February  14, 1996. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  96-4195  Filed  2-23-96;  8:45  am] 

BILUNG  CODE  6320-01-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  National  Cemetery  System, 
Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  National  Cemeten.' 
System  (NCS),  Department  of  Veterans 
Affairs,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

OMB  Number:  2900-0546. 

Title  and  Form  Number:  Adjacent 
Gravesite  Set-Aside  Survey  (1  Year).  VA 
Form  Letter  40-40. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Needs  and  Uses:  The  information 
requested  by  the  form  letter  is  needed  to 
determine  if  individuals  holding 
gravesite  set-asides  in  national 
cemeteries  wish  to  retain  the  set-aside 
and  whether  their  eligibility  for  the  set- 
aside  has  been  affected. 


Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  6.334 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually 
Estimated  Number  of  Respondents: 
38,000  respondents. 

ADDRESSES:  Copies  of  these  submissions 
may  be  obtained  from  Ron  Taylor.  VA 
Clearance  Officer  (045A4).  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue.  NW..  Washington.  DC  20420, 
(202)565-4412. 

Comments  and  recommendations 
concerning  the  submissions  should  be 
directed  to  VAs  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503,  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  bv  no  later  than 
March  27.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4). 
(20'2)  565-4412. 

Dated:  Februar>'  14.  1996. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director.  Information  Management  Service. 
IFR  Doc.  96-4194  Filed  2-23-96;  845  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)<ished  under 
the  "Govemment  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552t)(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  February  29, 1996 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  February  29, 1996,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 

Item  No.,  Bureau,  Subject  ' 

1 — International — Title:  Preemption  of  Local 
Zoning  Regulation  of  Satellite  Earth 
Stations/Implementation  of  Section  207  of 
the  Telecommunications  Act  of  1996  (IB 
Docket  No.  95-59).  Summary:  The 
Commission  will  consider  revisions  to  its 
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rule  preempting  certain  local  zoning 
regulation  of  satellite  earth  station 
antennas.  It  also  proposes  an  additional 
rule  preempting  private,  non- 
governmental, restrictions  that  impair 
reception  by  satellite  antennas  less  than 
one  meter  in  diameter. 

2 — International — Title:  Streamlining  the 
International  Section  214  Authorization 
Process  and  Tariff  Requirements  (IB  Docket 
No.  95-119).  Summary:  The  Commission 
will  consider  streamlining  the 
international  Section  214  authorization 
process  and  tariff  requirements. 

3—Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Parts  74,  78  and  101 
of  the  Commission's  Rules  to  Adopt  More 
Flexible  Standards  for  Directional 
Microwave  Antennas.  Summary:  The 
Commission  will  consider  proposing  to 
modify  the  fixed  service  microwave  rules 
to  make  them  compatible  with  new 
emerging  technologies  for  directional 
antennas. 

4 — Common  Carrier — Title:  Federal-State 
Joint  Board  on  Universal  Service. 
Summary:  Pursuant  to  the 


Telecommunications  Act  of  1996,  the 
Commission  will  consider  referring  the 
issue  of  the  definition  of  "universal 
service"  to  the  Federal  State-Joint  Board. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Service, 
Inc.,  at  (202)  857-3800.  Audio  and 
video  tapes  of  this  meeting  can  be 
purchased  from  Telspan  International  at 
(301) 731-5355. 

Dated:  February  22, 1996. 
Federal  Communications  Commission. 
WiUiam  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  96-4427  Filed  2-22-96;  2:19  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-1 19-001] 

Equitrans,  LP.;  Notice  of  Corrected 
Tariff  Sheets  Filing 

Correction 

In  notice  document  96-3774 
appearing  on  page  6638  in  the  issue  of 
Wednesday,  February  21,  1996,  the 
docket  number  should  read  as  set  forth 
above. 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9S-1 1-003] 

Williams  Natural  Gas  Company;  Notice 
of  Amendment 

Correction 

In  notice  document  96-3643 
beginning  on  page  6366  in  the  issue  of 
Tuesday,  February  20, 1996  the  Docket 
number  should  have  appeared  as  set 
forth  above. 

BILLING  CODE  1S0S-01-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttte  Secretary 

24  CFR  Part  888 
[Docket  No.  FR-d933-M-03] 

Fair  Marltet  Rents  for  the  Section  8 
Housing  Assistance  Payments 
Program— Fiscal  Year  1996 

Correction 

In  rule  document  96-3763  beginning 
on  page  6690  in  the  issue  of  Wednesday, 


February  21,  1996,  make  the  following 
correction: 

On  page  6690,  in  the  third  column,  in 
the  third  paragraph,  in  the  seventh  line, 
"not"  shoud  read  "now". 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Correction 

In  notice  document  96-3170 
beginning  on  page  5570  in  the  issue  of 
Tuesday,  February  13.  1996,  make  the 
following  correction: 

On  page  5571,  in  the  second  column, 
in  the  seventh  line  from  the  top,  "(60 
days  from  publication)"  should  read 
"April  15,  1996". 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  1. 25,  36,  and  97 
[Docket  No.  28404;  Notice  No.  95-17] 
RIN212O-AD40 

1-g  Stall  Speed  as  the  Basis  for 
Compliance  with  Part  25  of  the  Federal 
Aviation  Regulations 

Corrert;on 

In  proposed  rule  document  96-415 
beginning  on  page  1260  in  the  issue  of 
Thursday,  January  18,  1996,  make  the 
following  corrections: 

1.  On  page  1260,  in  the  second 
column,  under  the  heading  Background, 
in  the  first  paragraph,  in  the  first  line 

"(V^)"  shouW  read  •  (Vs)'. 

2.  On  page  1261,  in  the  second 
column,  in  the  first  paragraph,  the  fifth 
line  from  the  end  of  paragraph  should 
read  "g  stall  speeds  to  obtain  minimum 
operating  speeds  equivalent  to  the 
speeds  that  have  been  found  acceptable 
in  ". 

§25.103    [Corrected] 

3.  On  page  1265,  in  the  third  column, 
§25. 103(c),  in  the  second  line  from  the 
bottom,  "patch"  should  read  "path". 

BILLING  CODE  1S0S-01-D 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[ID  8632] 

RIN  1544-AMOO 

Section  482  Cost  Sharing  Regulations 

Correction 

In  rule  document  9,5-30617  bepinninjj 
on  page  65553  in  the  issue  of 
Wednesday,  December  20,  199.5,  nial^e 
the  following  correction: 

§1.482-0    [Corrected] 

1.  On  page  65557.  in  the  2d  (olumn. 
in  §  1.482-0.  the  24th  line  should  read 
"(d)  Costs,". 

2.  On  the  same  page,  in  the  3d 
column,  in  the  same  section,  the  22d 
line  should  read  "(8)  Examples". 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Pan  1 

rTD8647] 

RIN  154S-AS51 

Withholding  of  Tax  on  Dispositions  of 
U.S.  Real  Property  Interests  by  Foreign 
Persons 

Correction 

In  rule  document  95-30871  beginning 
on  page  66076  in  the  issue  of  Thursda\ . 
December  21,  1995,  make  the  following 
correction: 

§1.1445-5    [Corrected] 

On  page  66077.  in  §  1,1445- 
5(c)(l)(iii)(B).  in  the  table,  in  the  last 
column,  in  the  first  and  last  entries 
replace  the  leaders  with  '-0- ' 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumuiativ*  R«port  on  Rescissions  and 


February  1. 1996. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 


month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
February  1, 1996.  of  three  deferrals 
contained  in  one  special  message  for  FY 
1996.  This  message  was  transmitted  to 
Congress  on  October  19. 1995. 

Rescissions 

As  of  February  1, 1996.  no  rescission 
proposals  were  pending  before  the 
Congress. 

Deferrals  (Attachments  A  and  B) 

As  of  February  1. 1996.  $113.2  million 
in  budget  authority  was  being  deferred 


from  obUgation.  Attachment  B  shows 
the  status  of  each  deferral  reported 
during  FY  1996. 

Information  From  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  Federal  Register  cited 
below: 

60  FR  55154,  Friday,  October  27, 1995 
Alice  M.  Rhrlin, 
Director. 
Attachments 

BILUNG  COOE  31ia4)1-P 
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ATTACHMENT  A 

STATUS  OF  FY  1996  DEFERRALS 

(in  millions  of  dollars) 


Deferrals  proposed  by  the  President, 


Routine  Executive  releases  through  February  1,  1996... 
(OMB/Agency  releases  of  $9.6  million,  partially 
offset  by  cumulative  positive  adjustment  of 
$4  thousand.) 


Budgetary 
Resources 


122.8 
-9.6 


Overturned  by  the  Congress. 


Currently  before  the  Congress, 


113.2 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 
RIN  1991-AB23 

Rnandal  Assistance  Rules; 
Regulatory  Reduction 

agency:  Department  of  Energy. 

ACmON;  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  issues  a  final  rule  to  amend 
its  Financial  Assistance  Rules  (Rules)  to 
streamline,  simplify,  and  improve  the 
DOE  financial  assistance  process.  The 
rules  have  been  rewritten  to  eliminate 
coverage  that  is  imnecessary  and  to 
retain  only  that  coverage  that  is 
considered  suitable  for  a  regulation. 
EFFECTIVE  DATE:  This  final  rule  vnll  be 
efiiective  March  27. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherlyn  D.  Seckinger.  Office  of  Policy 
(HR-51)  Office  of  Prociwement  and 
Assistance  Management,  Department  of 
Energy,  1000  Independence  Avenue  SE., 
Washington,  D.C.  20585  (202)  586-8246. 
SUPPLEMENTARY  MFORMATXM: 

I.  Background 

D.  Discussion  of  Changes  to  the  Proposed 

Rule 
m.  Raview  Under  Executive  Order  12612 

IV.  Regulatory  Review 

V.  Review  Under  the  Regulatory  Flexibility 

Act 

VI.  Review  Under  the  Paperwork  Reduction 

Act 
Vn.  Review  Under  the  National 

Environmental  Policy  Act 
Vm.  Review  Under  Executive  Order  12778 

I.  Background  I 

hi  the  August  8, 1995  issue  of  the 
Federal  Re^er  (60  FR  40323),  DOE 
pubUshed  a  proposed  rule  to  amend  its 
financial  assistance  rules  by  revising 
Subpart  A  to  simplify  and  streamline 
the  financial  assistance  process  in 
keeping  with  Departmental  and 
Government-wide  initiatives  to  improve 
the  way  the  Department  does  business. 
The  changes  that  are  pubUshed  today 
with  minor  modifications  primarily 
affect  DOE  internal  procedures 
contained  in  Subpart  A  pertaining  to  the 
solicitation,  evaluation,  and  award 
processes,  and  have  little  or  no.impact 
on  requirements  applicable  to 
applicants  and  recipients  of  DOE 
finiandal  assistance.  In  most  instances, 
the  amended  rule  omits  detailed 
internal  procedures  for  DOE  officials, 
and  instead  establishes  standards  or 
basic  requirements  that  are  of  primary 
interest  to  members  of  the  public.  Also, 
the  patent,  data  and  copyright 
provisions  in  Subparts  A  and  B  have 
been  updated  to  reflect  the  recent 


changes  in  the  Department  of  Energy 
Acquisition  Regulations  and  to  clarify 
how  the  Intangible  Property  provisions 
in  Section  600.136  of  Subpart  B  apply 
to  commercial  organizations. 

This  rulemaking  is  part  of  DOE's 
ongoing  efforts  to  streamline  its 
regulatory  systems  and  re-engineer  its 
business  processes.  In  June  1995,  the 
Secretary  of  Energy  Advisory  Board's 
Task  Force  on  Strategic  Energy  Research 
and  Development  issued  a  report  on  the 
Department's  energy  research  and 
development  programs.  Consistent  with 
the  recommendations  provided  in  this 
report,  the  Department  currently  is 
examining  the  activities,  processes,  and 
burdens  associated  with  awarding  and 
administering  all  nonlaboratory  research 
and  development  contracts  and 
financial  assistance  awards.  As 
recommendations  for  conducting  these 
activities  more  efficiently  and 
effectively  are  developed,  it  is  possible 
the  Department  will  propose  further 
revisions  to  its  Financial  Assistance 
Rules. 

n.  Discussion  of  Changes  to  the 
Proposed  Rule 

No  public  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  However,  DOE  has  made 
non-substantive  modifications  to  the 
proposed  rule.  Those  modifications 
deserving  explanation  are  described 
below.  The  rule  has  also  been  amended 
to  make  some  minor  technical  changes 
to  correct  and  update  citations  and 
cross-references. 

First,  the  definition  of  "project"  v»rill 
be  retained  in  Section  600.3, 
Definitions.  The  reason  for  retaining  it  is 
that  the  term  "project"  is  a  basic 
financial  assistance  term  of  art. 

Second,  it  appears  that  the  imsolicited 
proposal  criteria  contained  in  the 
existing  rule  at  600.14(e)  were  not 
included  in  the  new  Section  600.6, 
Eligibility,  contrary  to  what  was  stated 
in  the  preamble  of  the  proposed  rule. 
While  not  specifically  identified  as 
unsoUcited  proposal  criteria,  one  of  the 
criteria  for  justifying  noncompetitive 
financial  assistance  under  Section 
600.6(c)(7)  provides  the  basis  for 
acceptance  of  an  unsolicited  proposal. 
The  criterion  states  that  a  proposed 
project  must  be  a  unique  or  innovative 
idea,  method,  or  approach  which  would 
not  be  eligible  for  financial  assistance 
imder  a  recent,  current,  or  planned 
solicitation,  and  must  be  inappropriate 
for  a  competitive  solicitation.  For 
piuposes  of  clarification,  we  have  added 
the  term  "unsolicited  proposals"  in 
Section  600.6(c)(7)  in  this  criterion. 

Third,  the  address  for  obtaining  the 
guide  on  preparation  and  submission  of 


unsolicited  applications  has  been 
included  in  the  rule  imder  Section 
600.10,  Form  and  content  of 
applications.  Since  DOE  is  moving 
toward  the  electronic  submission  of 
applications,  the  requirement  in  section 
600.10(d)  for  a  "signed  application"  has 
been  revised.  The  first  complete 
sentence  in  Section  600.10(d)  now  reads 
"DOE  may  return  an  application  which 
is  not  signed,  either  in  writing  or 
electronically,  by  an  official  authorized 
to  bind  the  applicant."  Section  600.16, 
Legal  authority  and  effect  of  an  award, 
has  been  revised  similarly  in  order  to 
permit  the  use  of  an  electronic  process. 
The  requirement  to  send  a  written 
review  summary  to  an  applicant,  upon 
request,  in  Section  600.13(c),  Merit 
review,  has  been  deleted  because  it 
duplicates  the  requirement  in  Section 
600.19,  Notification  to  unsuccessful 
applicants.  Section  600.19  requires  DOE 
to  provide  an  applicant  who  is  not 
selected  for  award  a  written  notice 
which  briefly  explains  why  the 
application  was  not  selected  and  offers 
the  applicant  the  opportunity  for  a  more 
detailed  explanation  upon  request. 
Because  the  requirement  in  Section 
600.19  systematically  provides 
information  to  an  imsuccessful 
applicant,  we  have  retained  that 
coverage,  but  deleted  the  notification 
requirement  under  merit  review. 
Section  600.29(b)(1)  has  been  rewritten 
to  clarify  that  each  fixed  obligation 
award  may  neither  exceed  $100,000  nor 
exceed  one  year  in  length.  As  proposed, 
it  could  be  interpreted  to  be  either/or. 

The  existing  DOE  financial  assistance 
rules  applied  cost  sharing  requirements 
only  to  cooperative  agreements  based  on 
the  Federal  Nonnuclear  Energy  Research 
and  Development  Act.  Since  then  the 
Energy  PoUcy  Act  of  1992  was  enacted 
which  also  requires  cost  sharing  for 
research,  development  and 
demonstration  projects  carried  out 
under  this  Act.  The  proposed  rule 
extended  cost  sharing  requirements  to 
grants  as  a  way  of  leveraging  Federal 
funds  in  times  of  declining  budgets. 
While  today's  final  rule  retains  this  cost 
sharing  policy,  it  allows  for  exceptions 
to  meet  specific  programmatic  needs  or 
requirements  on  a  single-case  or  class 
basis  with  the  approval  of  the  cognizant 
program  Assistant  Secretary  or  designee. 

m.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
o^er  policy  actions  be  reviewed  for  any 
substantial  effects  on  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 


responsibilities  among  various  levels  of 
Government. 

If  there  are  sufficient  substantial 
direct  effects,  then  the  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action.  Today's 
rule  revises  certain  policy  and 
procedural  requirements.  However.  DOE 
has  determined  that  this  rulemaking 
will  not  have  a  substantial  direct  effect 
on  the  institutional  interests  or 
traditional  functions  of  States. 

rv.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  (58  FR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  imder  the 
Regulatory  Flexibility  Act  of  1980, 
Pubhc  Law  96-354,  94  Stat.  1164, 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
has  concluded  that  the  rule  only  affects 
small  entities  as  they  apply  for  and 
receive  financial  assistance,  and  does 
not  create  additional  economic  impact 
on  small  entities  as  a  whole.  EKDE 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a" 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  upon  the  public  by  this 
rulemaking.  Accordingly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501,  et  seq.,  or  OMB 
implementing  regulations  at  5  CFR  Part 
1320. 

vn.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  rule  falls 
into  a  class  of  actions  (categorical 
exclusions  A5)  that  are  categorically 
excluded  bxtm  National  Environmental 
Policy  Act  (NEPA)  review  because  they 
would  not  individually  or  cumulatively 


have  significant  impact  on  the  human 
environment,  as  determined  by  the 
Department's  regulations  (10  CFR  Part 
1021,  Subpart  D)  implementing  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C. 4321, 4331-4335,  4341- 
4347  (1976)).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 

VUI.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2  (a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  revisions  for  the 
exhaustion  of  such  administrative 
proceedings,  and  defines  the  terms.  DOE 
certifies  that  today's  rule  meets  the 
requirements  of  sections  2  (a)  and  (b)  of 
Executive  Order  12778. 

List  of  Subjects  in  10  CFR  Part  600 

Accounting;  Administrative  practice 
and  procedure;  Government  contracts; 
Grant  programs,  Indians, 
Intergovernmental  relations;  Loan 
programs.  Lobbying;  Penalties; 
Reporting  and  recordkeeping 
requirements. 
Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  II,  Title 
10  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  600-f  INANCiAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  Sees.  644  and  646.  Pub.  L.  95- 
91,  91  Stat.  599  (42  U.S.C.  7254  and  7256): 
Pub.  L  97-258.  96  Stat.  1003-1005  (31  U.S.C 
6301-6308),  unless  otherwise  noted. 

Sut>part  [>— [Removed  and  Reserved] 

2.  The  existing  Subpart  D  Cooperative 
Agreements  (§§  600.300  through 
600.307)  is  removed  and  reserved. 


Part  600  is  further  amended  as  set 
forth  below: 

§600.112    [Amended] 

3.  Section  600.112(c)  is  amended  by 
revising  the  parenthetical  phrase  "(see 
§  600.31  (b)  and  (c))"  to  read  "(see 
§600.26  (b)  and  (c))." 

4.  Section  600.136  is  revised  to  read 
as  follows: 

S  600.136    Intangible  propefty. 

(a)  Recipients  that  are  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations  are  subject  to 
the  following: 

(1)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  DOE 
reserves  a  royalty-free,  nonexclusive 
and  irrevocable  right  to  reproduce, 
publish  or  otherwise  use  the  work  for 
Federal  purposes,  and  to  authorize 
others  to  do  so. 

(2)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions.  (See  10  CFR  600.27) 

(3)  DOE  has  the  right  to: 

(i)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(ii)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(4)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  DOE. 
When  no  longer  needed  for  the 
originally  authorized  purpose, 
disposition  of  the  intangible  property 
shall  occur  in  accordance  with  the 
provisions  of  §  600. 1 34(g). 

(b)  Recipients  that  are  commercial 
entities  shall  follow  the  provisions  set 
forth  at  10  CFR  600.27. 

§600.204    [Amended] 

5.  In  §600.204  revise  •§600.405"  to 
read  "§600.205". 

§600.221    [Amended] 

6.  In  §600. 221(g)(2)  revise 

"§  600.443(c)"  to  read  -§600  243(c)". 

§600.224    [Amended] 

7.  hi  §  600.224(b)(4)  revise 

"§  600.425(g)  to  read  "§  600.225(g)". 

8.  In§600.224(e)(2)(ii)revise 
"§  600.422"  to  read  '§  600.222". 

§600.225    [Amended] 

9.  In  paragraph  (e)  of  §  600.225,  revise 
"§  600.434"  to  read  "§  600.234". 
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10.  In  paragraph  (f)  of  §  600.225, 
revise  "§§600.431  and  600.432"  to  read 
"§§600.231  and  600.232". 

feoa2»   [Amandid] 

11.  In  paragraph  (c)  of  §  600.226 
revise  "§  600.436"  to  read  "§  600.236". 

IMOJSO   [Amended] 

12.  In  paragraph  (b)  of  §  600.230 
revise  the  parenthetical  expression  "(see 
§600.422)"  to  read  "(see  §600.222)". 

13.  In  §  600.230(d)(4)  revise 
"§600.436"  to  read  "§600.236". 

14.  In  §  600.230(f)(2)  revise 
"§600.422"  to  read  "§600.222". 

fe00L232    [Amended] 

15.  In  §  600.232(c)(3)  revise 
"§  600.425(a)"  to  read  "§  600.225(a)". 

16.  In  §600.232((g)(2)  revise 
"§  600.432(e)"  to  read  "§  600.232(e)". 

1600236  [AmandKQ 

17.  In  paragraph  (c)  introductory  text 
of  §600.236,  revise  "§600.436"  to  read 
"§600.236". 

18.  In  §  600.236(d)(2)  revise       | 
"§600.436(d)(2)(i)"  to  read 
"§600.236td)(2)(i)". 

1600237  [Amended] 

19.  In  §  600.237(a)(3)  revise 
"§  600.442"  to  read  "§  600.242". 

20.  In  §  600.237(c)  revise  "§600.410' 
"§600.411".  "§600.421".  and 
"§  600.450"  to  read  "§  600.210". 
"§600.211",  "§600.221".  and 
"§600.250"  respectively. 

§000241    [Amended] 

21.  In  paragraph  (b)  of  §  600.241 
revise  "§600.441(e)(2){iii)"  to  read 
"§  600.241  (e)(2)(ui)". 

22.  In  §600.241(e)(l)(i)  revise 
"§600.441(d)"  to  read"§  600.241(d)". 

23.  In  §600.241(e)(l)(ii)  revise 
"§600.441(b)(3)"toread 
"§  600.241(b)(3)". 

24.  In  §600.241(e)(2)(ii)  revise 
"§  600.41(d)"  to  read  "§  600.241(d)". 

25.  In  §600.241(e)(2)(iu)  revise 
"§ 600.441(b)"  to  read  "§  600.241(b)". 

26.  In  §  600.241(e)(3)  revise 
"§600.44l(b)(2)"toread 
"§  600.241(b)(2)".  1 

§600243    [Amended] 

27.  In  paragraph  (d)  of  §  600.243. 
revise  the  parenthetical  expression  "(see 
§600.435)"  to  read  "(see  §600.235)". 

1 600244    [Amended] 

28.  In  paragraph  (b)  of  §  600.244, 
revise  "§  600.443"  to  read  "%  600.243". 

§600250    [Amended] 

29.  In  §  600.250(b)(5)  revise 
"§ 600.432(f)"  to  read  "§  600.232(f)". 


§600251    [Amended] 

30.  In  §600.251  (c)  revise  "§600.442" 
to  "§600.242". 

31.  In  paragraph  (d)  of  §  600.251 
revise  "§§600.431  and  600.432"  to  read 
"§§600.231  and  600.232". 

32.  In  paragraph  (e)  of  §600.251 
revise  "§  600.426"  to  read  "§600.226". 

§600402    [Amended] 

33.  §  600.402  is  amended  in  paragraph 
(d)  by  revising  "§§  600.25.  600.153. 
600.242,  and  600.305"  to  read 
"§§  600.21.  600.153,  and  600.242". 

§600.403    [Amended] 

34.  In  paragraph  (c),  of  §  600.403 
revise  "§§  600.126.  600.226.  and 
600.305"  to  read  "§§  600.126  and 
600.226". 

§600405    [Amended] 

35.  In  §600.405(b)(2)(ii)(C).  revise 
"§  600.424  of  subpart  E"  to  read 
"§  600.224  of  subpart  C". 

§600.415    [Amended] 

36.  Section  600.415  is  amended,  in 
the  first  sentence,  by  revising  "§  600.436 
of  subpart  E"  to  read  "§  600.236  of 
subpart  C". 

Part  600  is  further  amended  as  set 
forth  below: 

37.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— General 

Sec. 

600.1  Purpose. 

600.2  Applicability. 

600.3  Definitions. 

600.4  Deviations. 

600.5  Selection  of  award  instrument. 

600.6  Eligibility. 

600.7  Small  and  disadvantaged  and 
women-owned  business  participation. 

600.8  Solicitation. 

600.9  Notice  of  program  interest. 

600.10  Form  and  content  of  applications. 

600.11  Intergovernmental  review. 

600.12  Generally  applicable  requirements. 

600.13  Objective  merit  review. 

600.14  Conflict  of  interest. 

600.15  Authorized  uses  of  information. 

600. 16  Legal  authority  and  effect  of  an 
award. 

600.17  Contents  of  award. 

600.18  Recipient  acknowledgement  of 
award. 

600.19  Notification  to  unsuccessful 
applicants. 

600.20  Maximum  DOE  obligation. 

600.21  Access  to  records. 

600.22  Disputes  and  appeals. 

600.23  Debarment  and  suspension. 

600.24  Noncompliance. 

600.25  Suspension  and  termination. 

600.26  Funding. 

600.27  Patent  and  data  provisions. 

600.28  Restrictions  on  lobbying. 

600.29  Fixed  obligation  awards. 

600.30  Cost  sharing. 


Subpart  A— Qaneral 

§6001    Purpoae. 

This  part  implements  the  Federal 
Grant  and  Cooperative  Agreement  Act, 
Pub.  L.  95-224,  as  amended  by  Pub.  L. 
97-258  (31  U.S.C.  6301-6308).  and 
establishes  uniform  policies  and 
procedures  for  the  award  and 
administration  of  DOE  grants  and . 
cooperative  agreements.  This  subpart 
(Subpart  A)  sets  forth  the  policies  and 
procedures  applicable  to  die  award  and 
administration  of  grants  and  cooperative 
agreements. 

§6002    Applicatiillty. 

(a)  Except  as  otherwise  provided  by 
Federal  statute  or  program  rule,  this  part 
applies  to  applications,  solicitations, 
and  new,  continuation,  and  renewal 
awards  (and  any  subsequent 
subawards). 

(b)  Any  new,  continuation,  or  renewal 
award  (and  any  subsequent  subaward) 
shall  comply  with  any  applicable 
Federal  statute.  Federal  rule.  Office  of 
Management  and  Budget  (OMB) 
Circular  and  Govemmentwide  guidance 
in  effect  as  of  the  date  of  such  award. 

(c)  Financial  assistance  to  foreign 
entities  is  governed,  to  the  extent 
appropriate,  by  this  part  and  by  the 
administrative  requirements  and  cost 
principles  applicable  to  their  respective 
recipient  type,  e.g,  governmental,  non- 
profit, commercial. 

§600.3    Definitions. 

Amendment  means  the  written 
document  executed  by  a  DOE 
contracting  officer  that  changes  one  or 
more  terms  or  conditions  of  an  existing 
financial  assistance  award. 

Award  means  the  written  document 
executed  by  a  DOE  Contracting  Officer, 
after  an  application  is  approved,  which 
contains  the  terms  and  conditions  for 
providing  financial  assistance  to  the 
recipient. 

Budget  period  means  the  interval  of 
time,  specified  in  the  award,  into  which 
a  project  is  divided  for  budgeting  and 
funding  purposes. 

Continuation  award  means  an  award 
for  a  succeeding  or  subsequent  budget 
period  after  the  initial  budget  period  of 
either  an  approved  project  period  or 
renewal  thereof. 

Contract  means  a  written 
proau«ment  contract  executed  by  a 
recipient  or  subrecipient  for  "the 
acquisition  of  property  or  services  under 
a  financial  assistance  award. 

Contracting  Officer  means  the  DOE 
official  authorized  to  execute  awards  on 
behalf  of  DOE  and  who  is  responsible 
for  the  business  management  and  non- 
program  aspects  of  the  financial 
assistance  process. 


DOE  Patent  Counsel  means  the 
E>epartment  of  Energy  Patent  Counsel 
assisting  the  Contracting  Officer  in  the 
review  and  coordination  of  patents  and 
data  related  items. 

Financial  Assistance  means  the 
transfer  of  money  or  property  to  a 
recipient  or  subrecipient  to  accomplish 
a  public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute.  For  purposes  of  this  part, 
financial  assistance  instruments  are 
grants  and  cooperative  agreements  and 
subawards. 

Head  of  Contracting  Activity  or  HCA 
means  a  DOE  official  with  senior 
management  authority  for  the  award 
and  administration  of  finemcial 
assistance  instruments  within  one  or 
more  DOE  organizational  elements. 

Nonprofit  organization  means  any 
corporation,  trust,  foimdation.  or 
institution  which  is  entitled  to 
exemption  luider  section  501(c)(3)  of  the 
Internal  Revenue  Code,  or  which  is  not 
organized  for  profit  and  no  part  of  the 
net  earnings  of  which  inure  to  the 
benefit  of  any  private  shareholder  or 
individual  (except  that  the  definition  of 
"nonprofit  organization"  at  48  CFR 
27.301  shall  apply  to  the  use  of  the 
patent  clause  at  Section  600.27). 

Objective  merit  review  means  a 
thorough,  consistent  and  independent 
examination  of  applications  based  on 
pre-established  criteria  by  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested. 

Program  rule  means  a  rule  issued  by 
a  DOE  program  office  for  the  award  and 
administration  of  financial  assistance 
which  may  describe  the  program's 
purpose  or  objectives,  eligibility 
requirements  for  applicants,  types  of 
program  activities  or  areas  to  be 
supported,  evaluation  and  selection 
process,  cost  sharing  requirements,  etc. 
These  rules  usually  supplement  the 
generic  policies  and  procedvues  for 
financial  assistance  contained  in  this 
part. 

Project  means  the  set  of  activities 
described  in  an  application.  State  plan, 
or  other  document  that  is  approved  by 
IXDE  for  financial  assistance  (whether 
such  financial  assistance  represents  all 
or  only  a  portion  of  the  support 
necessary  to  carry  out  those  activities.) 

Project  period  means  the  total  period 
of  time  indicated  in  an  award  during 
which  DOE  expects  to  provide  financial 
assistance.  A  project  period  may  consist 
of  one  or  more  budget  periods  and  may 
be  extended  by  DOE. 

Recipient  means  the  organization, 
individual,  or  other  entity  that  receives 
an  award  from  DOE  and  is  financially 
accoimtable  for  the  use  of  any  EXDE 
funds  or  property  provided  for  the 


performance  of  the  project,  and  is 
legally  responsible  for  carrying  out  the 
terms  and  conditions  of  the  award. 

Renewal  award  means  an  &ward 
which  adds  one  or  more  additional 
budget  periods  to  an  existing  project 
period. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions  and  commercial 
organizations.  "Research"  is  defined  as 
a  systematic  study  directed  toward 
fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
The  term  research  also  includes 
activities  involving  the  training  of 
individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function.  "Development"  is 
the  systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes. 

§6004    Deviations. 

(a)  General.  (1)  A  deviation  is  the  use 
of  any  policy,  procedure,  form, 
standard,  term,  or  condition  which 
varies  from  a  requirement  of  this  part, 
or  the  waiver  of  any  such  requirement, 
unless  such  use  or  waiver  is  authorized 
or  precluded  by  Federal  statute.  The  use 
of  optional  or  discretionary  provisions 
of  this  part,  including  special  restrictive 
conditions  used  in  accordance  with 

§§  600.114  and  600.212,  are  not 
deviations.  Awards  to  foreign  entities 
and  the  waiver  of  the  cost  sharing 
requirements  in  §  600.30  or  the  patent 
requirements  of  §  600.27  are  not  subject 
to  this  section. 

(2)  A  single-case  deviation  is  a 
deviation  which  applies  to  one  financial 
assistance  transaction  and  one 
applicant,  recipient,  or  subrecipient 
only. 

(3)  A  class  deviation  is  a  deviation 
which  applies  to  more  than  one 
financial  assistance  transaction, 
applicant,  recipient,  or  subrecipient. 

(b)  The  DOE  officials  specified  in 
paragraph  (c)  of  this  section  may 
authorize  a  deviation  only  upon  a 
written  determination  that  the  deviation 
is — 

(1)  Necessary  to  achieve  program 
objectives; 

(2)  Necessary  to  conserve  public 
funds; 

(3)  Otherwise  essential  to  the  public 
interest;  or 


(4)  Necessary  to  achieve  equity. 

(c)  Approval  procedures.  (1)  A 
deviation  request  must  be  in  writing  and 
must  be  submitted  to  the  responsible 
DOE  Contracting  Officer.  An  applicant 
for  a  subaward  or  a  subrecipient  shall 
submit  any  such  request  through  the 
recipient. 

(2)  Except  as  provided  in  p>aragraph 
{c)(3)  of  this  section— 

(i)  A  single-case  deviation  may  he 
authorized  by  the  responsible  HCA.  Any 
proposed  single-case  deviation  from  the 
requirements  of  §  600.27  conceruiii{{ 
patents  or  data  shall  be  referred  to  the 
DOE  Patent  Counsel  for  review  and 
concurrence  prior  to  submission  to  the 
HCA. 

(ii)  A  class  deviation  may  be 
authorized  by  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  or  designee. 
Any  proposed  class  deviation  from  the 
requirements  of  §  600.27  concerning 
patents  or  data  shall  be  forwarded 
through  the  Assistant  General  Counsel 
for  Technology  Transfer  and  Intellectual 
Property  or  designee. 

(3)  Whenever  the  approval  of  OMB, 
other  Federal  agency,  or  other  DOE 
office  is  required  to  authorize  a 
deviation,  the  proposed  deviation  must 
be  submitted  to  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  or  designee  for 
concurrence  prior  to  submission  to  the 
authorizing  official. 

(d)  Notice.  Whenever  a  request  for  a 
class  deviation  is  approved,  DOE  shall 
publish  a  notice  in  the  Federal  Register 
at  least  15  days  before  the  class 
deviation  becomes  effective.  Whenever 
a  class  deviation  is  contained  in  a 
proposed  program  rule,  the  preamble  to 
the  proposed  rule  shall  describe  the 
purpose  and  scope  of  the  deviation. 

(e)  Subawards.  A  recipient  may  use  a 
deviation  in  a  subaward  onlv  with  the 
prior  written  approval  of  a  DOE 
Contracting  Officer. 

§  600.5    Selection  of  award  Instrument 

(a)  If  DOE  has  administrative 
discretion  in  the  selection  of  the  award 
instrument,  the  DOE  decision  as  to 
whether  the  relationship  is  principally 
one  of  procurement  or  financial 
assistance  shall  be  made  pursuant  to  the 
Federal  Grant  and  Cooperative 
Agreement  Act  as  codified  at  31  U.S.C. 
6301-6306.  A  grant  or  cooperative 
agreement  shall  be  the  appropriate 
instrument,  in  accordance  with  this 
part,  when  the  principal  purpose  of  the 
relationship  is  the  transfer  of  money  or 
property  to  accomplish  a  public  purpose 
of  support  or  stimulation  authorized  by 
Federal  statute.  In  selecting  the  type  of 
financial  assistance  instrument.  DOE 
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shall  limit  involvement  between  itself 
and  the  recipient  in  the  performance  of 
a  project  to  the  minimuTn  necessary  to 
achieve  DOE  program  objectives, 
(b)  When  it  is  anticipated  that 
substantial  involvement  will  be 
necessary  between  DOE  and  the 
recipient  during  performance  of  the 
contemplated  activity,  the  award 
instrument  shall  be  a  cooperative 
agreement  rather  than  a  grant.  Every 
cooperative  agreement  shall  explicitly 
state  the  substantial  involvement 
anticipated  between  DOE  and  the 
recipient  during  the  performance  of  the 
project.  Substantial  involvement  exists 

it 

(1)  Responsibility  for  the 
management,  control,  or  direction  of  the 
project  is  shared  by  EOE  and  the 
recipient;  or 

(2)  Responsibility  for  the  performance 
of  the  project  is  shared  by  DOE  and  the 
recipient. 

(cj  Providing  technical  assistance  or 
guidance  of  a  programmatic  nature  to  a 
recipient  does  not  constitute  substantial 
involvement  if: 

(1)  the  recipient  is  not  required  to 
foUow  such  Buidance: 

(2)  the  technical  assistance  or 
guidance  is  not  expected  to  result  in 
continurng  DOE  involvement  in  the 
performance  of  the  project;  or 

(3)  The  technical  assistance  or 
guidance  pertains  solely  to  the 
administrative  requirements  of  the 
award. 

(d)  In  cooperative  agreements.  DOE 
has  the  right  to  intervene  in  the  conduct 
or  performance  of  project  activities  for 
programmatic  reasons.  Intervention 
includes  the  interruption  or 
modification  of  the  conduct  or 
performance  of  project  activities. 
Suspension  or  termination  of  the 
cooperative  agreement  under  §§600.162 
and  600.243  does  not  constitute 
intervention  in  the  conduct  or 
performance  of  project  activities. 

|60aS    EHgibimy. 

(a)  General.  DOE  shall  solicit 
applications  for  financial  assistance  in  a 
manner  which  provides  for  the 
mffyiTniiTn  amount  of  competition 
feasible. 

(b)  Restricted  eligibility.  If  DOE 
restricts  eligibility,  an  explanation  of 
why  the  restriction  of  eligibility  is 
considered  necessary  shall  be  included 
in  the  solicitation,  program  rule,  or 
published  notice.  Except  when 
authorized  by  statute  or  program  rule,  if 
the  aggregate  amount  of  DOE  funds 
available  for  award  under  a  solidtation 
or  published  notice  is  $1,000,000  or 
more,  such  restriction  of  eligibility  shall 
be  supported  by  a  written  determination 


initiated  by  the  program  office  and 
approved  by  an  official  no  less  than  two 
levels  above  the  initiating  program 
official  and  concurred  in  by  the 
Contracting  Officer  and  legal  coimsel. 
Where  the  amoimt  of  EXDE  funds  is  less 
than  $1,000,000,  the  cognizant  HCA  and 
the  Contracting  Officer  may  approve  the 
determination. 

(c)  Noncompetitive  financial 
assistance.  DOE  may  award  a  grant  or 
cooperative  agreement  on  a 
noncompetitive  basis  only  if  the 
application  satisfies  one  or  more  of  the 
following  selection  criteria: 

(1)  The  activity  to  be  funded  is 
necessary  to  the  satisfactory  completion 
of,  or  is  a  continuation  or  renewal  of,  an 
activity  presently  being  funded  by  DOE 
or  another  Federal  agency,  and  for 
which  competition  for  support  would 
have  a  significant  adverse  effect  on 
continuity  or  completion  of  the  activity. 

(2)  The  activity  is  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties;  however,  DOE 
support  of  that  activity  would  enhance 
the  public  benefits  to  be  derived  and 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

(3)  The  applicant  is  a  unit  of 
government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity. 

(4)  The  applicant  has  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  imique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications. 

(5)  The  award  implements  an 
agreement  between  the  United  States 
Government  and  a  foreign  government 
to  fund  a  foreign  applicant. 

(6)  Time  constraints  associated  with  a 
public  health,  safety,  welfare  or  national 
security  requirement  preclude 
competition. 

(7)  The  proposed  project  was 
submitted  as  an  unsolicited  proposal 
and  represents  a  vmique  or  innovative 
idea,  method,  or  approach  which  would 
not  be  eligible  for  financial  assistance 
imder  a  recent,  current,  or  planned 
solicitation,  and  if,  as  determined  by 
DOE.  a  competitive  solicitation  would 
not  be  appropriate. 

(8)  The  responsible  program  Assistant 
Secretary  (or  official  of  equivalent 
authority),  with  the  approval  of  the 
Deputy  Assistant  Secretary  for 
Procurement  and  Assistance 
Management,  determines  that  a 
noncompetitive  award  is  in  the  public 


interest.  This  authority  may  not  be 
delegated. 

(d)  Approval  requirements. 
Determinations  of  noncompetitive 
awards  shall  be  approved,  prior  to 
award,  by  the  initiating  program  official, 
by  the  responsible  program  Assistant 
Secretary  (or  official  of  equivalent 
authority)  or  designee,  who  shall  be  not 
less  than  two  organizational  levels 
above  that  of  the  project  officer,  by  the 
Contracting  Officer  and  shall  be 
concurred  in  by  local  .legal  cotmsel. 
Where  the  amoimt  of  DOE  funds  is  less 
than  $1,000,000  for  a  noncompetitive 
financial  assistance  award,  the 
determination  shall  be  approved  by  the 
cognizant  HCA  and  the  Contracting 
Officer.  Concurrence  for  a  particular 
award  or  class  of  awards  of  $1,000,000 
or  less  may  be  waived  by  local  legal 
counsel. 

(e)  Documentation  requirements.  A 
determination  of  noncompetitive 
financial  assistance  (normally  prepared 
by  the  responsible  program  official)  ^ 
explaining  the  basis  for  the  proposed 
noncompetitive  award  shall  be  placed 
in  the  award  file. 

i60a7   SmaM  and  disadvantaged  and 
woman-owned  business  participation. 

(a)  DOE  encourages  the  participation 
in  financial  assistance  awards  of  small 
businesses,  including  those  owned  by 
socially  and  economically 
disadvantaged  individuals  and  women, 
of  historically  black  colleges,  and  of 
colleges  and  imiversities  with 
substantial  minority  enrollments. 

(b)  For  definitions  of  the  terms  in 
paragraph  (a)  of  this  section,  see  the 
Higher  Education  Act  of  1965,  and  15 
U.S.C.  644,  as  amended  by  the  Federal 
Acquisition  Streamlining  Act  (FASA), 
and  implementing  regulations  under 
FASA  issued  by  the  Office  of  Federal 
Procurement  Policy. 

(c)  When  entering  into  contracts 
under  financial  assistance  awards, 
recipients  and  subrecipients  shall 
comply  with  the  requirements  of 
Section  600.144  or  Section  600.236,  as 
applicable. 

S  600.8    Soiieitation. 

(a)  General.  A  solicitation  for  financial 
assistance  applications  shall  be  in  the 
form  of  a  program  rule  or  other  publicly 
available  document  which  invites  the 
submission  of  applications  by  a 
common  due  date  or  within  a  prescribed 
period  of  time. 

(1)  A  Program  Assistant  Secretary  (or 
official  of  equivalent  authority)  may 
annually  issue  a  program  notice 
describing  research  areas  in  which 
financial  assistance  is  being  made 
available.  Such  notice  shall  also  state 


whether  the  research  areas  covered  by 
the  notice  are  to  be  added  to  those  listed 
in  a  previously  issued  program  rule.  If 
they  are  to  be  included,  then 
applications  received  as  a  result  of  the 
notice  may  be  treated  as  having  been  in 
response  to  that  previously  published 
program  rule.  If  they  are  not  to  be 
included,  then  applications  received  in 
response  to  the  notice  are  to  be  treated 
as  imsolicited  applications.  Solicitations 
may  be  issued  by  a  DOE  Contracting 
Officer  or  program  office  with  prior 
concurrence  of  the  contracting  office. 

(2)  DOE  shall  publish  either  a  copy  or 
a  notice  of  the  availability  of  a  financial 
assistance  solicitation  in  the  Federal 
Register.  DOE  shall  publish  solicitations 
or  notices  in  the  Commerce  Business 
Daily  when  potential  applicants  include 
for-profit  organizations  or  when  there  is 
the  potential  for  significant  contracting 
opportimities  under  the  resulting 
financial  assistance  awards. 

(b)  Subawards.  In  accordance  with  the 
provisions  of  the  applicable  statute  and 
program  rules,  if  a  DOE  financial 
assistance  program  involves  the  award 
of  financial  assistance  by  a  recipient  to 

a  subrecipient,  the  recipient  shall 
provide  sufficient  advance  notice  so  that 
potential  subrecipients  may  prepare 
timely  applications  and  secure 
prerequisite  reviews  and  approvals. 

(c)  Contents  of  solicitation.  Each 
solicitation  shall  provide  information  as 
may  be  necessary  to  allow  potential 
applicants  to  decide  whether  to  submit 
an  application,  to  imderstand  how 
applications  will  be  evaluated,  and  to 
know  what  the  obligations  of  a  recipient 
would  be.  At  a  minimum,  each 
solicitation  must  include: 

(1)  A  control  number  assigned  by  the 
issuing  DOE  office; 

(2)  The  amount  of  money  available  for 
award  and,  if  appropriate,  the  expected 
size  of  individual  awards  broken  down 
by  areas  of  priority  or  emphasis,  and  the 
expected  niunber  of  awards; 

(3)  The  tjrpe  of  award  instrument  or 
instruments  to  be  used; 

(4)  The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program; 

(5)  Who  is  eligible  to  apply; 

(6)  The  expected  duration  of  DOE 
support  or  the  period  of  performance; 

(7)  An  application  form  or  the  format 
to  be  used,  location  for  application 
submission,  and  number  of  copies 
required; 

(8)  The  name  of  the  responsible  DOE 
Contracting  Officer  (or,  for  program 
notices  or  solicitations  issued  by  the 
program  office,  the  program  office 
contact)  to  contact  for  additional 
information,  and,  as  appropriate,  an 
address  where  application  forms  may  be 
obtained; 


(9)  Whether  loans  are  available  under 
the  DOE  Minonty  Economic  Impact 
(MEI)  loan  program,  10  CFR  part  800,  to 
finance  the  cost  of  preparing  a  financial 
assistance  application,  and.  if  MEI  loans 
are  available,  a  general  description  of 
the  eligibility  requirements  for  such  a 
loan,  a  reference  to  Catalog  of  Federal 
Domestic  Assistance  Number  81.063, 
and  the  name  and  address  of  the  DOE 
office  from  which  additional 
information  and  loan  application  forms 
can  be  obtained; 

(10)  Appropriate  periods  or  due  dates 
for  submission  of  applications  and  a 
statement  describing  the  consequences 
of  late  submission.  If  programs  have 
established  a  series  of  due  dates  to  allow 
for  the  comparison  of  applications 
against  each  other,  these  dates  shall  be 
indicated  in  the  solicitation; 

(11)  The  types  of  projects  or  activities 
eligible  for  support; 

(12)  Evaluation  criteria  and  the  weight 
or  relative  importance  of  each,  which 
may  include  one  or  more  of  the 
following  or  other  criteria,  as 
appropriate: 

(i)  Qualifications  of  the  applicant's 
personnel  who  will  be  working  on  the 
project; 

(ii)  Adequacy  of  the  appHcant's 
facilities  and  resources; 

(iii)  Cost-effectiveness  of  the  project: 

(iv)  Adequacy  of  the  project  plan  or 
methodology; 

(v)  Management  capability  of  the 
apphcant; 

(vi)  Sources  of  financing  available  to 
the  project.  Any  requirement  concerning 
cost  sharing  shall  be  clearly  stated  (See 
also  §  600.30,  Cost  Sharing).  Cost 
sharing  is  generally  encouraged. 
However,  unless  cost  sharing  is  required 
by  the  soUcitation,  it  shall  not  be 
considered  in  the  evaluation  process 
and  shall  be  considered  only  at  the  time 
the  award  is  negotiated. 

(vii)  Relationship  of  the  proposed 
project  to  the  objectives  of  the 
solicitation; 

(13)  A  listing  of  program  policy 
factors,  if  any,  indicating  the  relative 
importance  of  each,  if  appropriate. 
Examples  of  program  policy  factors  are; 

(i)  Geographic  distribution; 

(ii)  Diverse  types  and  sizes  of 
applicant  entities; 

(iii)  A  diversity  of  methods, 
approaches,  or  kinds  of  work;  and 

(iv)  Projects  which  are 
complementary  to  other  DOE  programs 
or  projects; 

(14)  References  to  or  copies  of: 

(i)  Statutory  authority  for  the  program; 

(ii)  Applicable  rules,  including  the 
appropriate  subparts  of  this  part; 

(iii)  Other  terms  and  conditions 
applicable  to  awards  to  be  made  under 


the  solicitation,  including  allowable  and 
unallowable  costs  and  reporting 
requirements; 

(iv)  Policies  and  procedures  for 
patents,  data,  copyrights,  audiovisual 
productions  and  exhibits; 

(v)  Any  required  assurances  not 
included  in  the  application  fcrm; 

(15)  The  deadline  for  submission  of 
required  or  optional  preapplications; 

(16)  Date,  time,  and  location  of  any 
briefing  for  applicants; 

(17)  Required  presubmission  reviews 
and  clearances,  mcluding  a  statement  as 
to  whether  review  under  E.O.  12372, 
'Intergovernmental  Review  of  Federal 
Programs",  is  required. 

(18)  Dates  by  which  selections  and 
awards  are  expected  to  be  made  and 
whether  unsuccessful  applications  will 
be  returned  to  the  applicant  or  be 
retained  by  DOE  and  for  what  period  of 
time: 

(19)  A  statement  that  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  preparation  or 
submission  of  applications  if  an  award 
is  not  made.  If  an  award  is  made,  such 
costs  may  be  allowable  as  provided  in 
the  applicable  cost  principles  (See 
§§600.127  and  600.222); 

(20)  A  statement  that  DOE  reserves 
the  right  to  fund,  in  whole  or  in  part, 
any,  all.  or  none  of  the  applications 
submitted  in  response  to  the 
solicitation;  and 

(21)  Any  other  relevant  information, 
including  explanatory  information  or 
factual  basis  for  justifications  required 
by  this  part. 

S  600.9    Notica  of  program  interest 

(a)  General.  (1)  DOE  may  publish 
periodic  J^otices  of  Program  Interest  in 
the  Federal  Register  and  other  media,  as 
appropriate,  which  describes  broad, 
general,  technical  problems  and  areas  of 
investigation  for  which  DOE  may  award 
grants  or  cooperative  agreements. 

(2)  DOE  shall  evaluate  any  application 
submitted  under  a  Notice  of  Program 
Interest  as  an  unsolicited  application. 

(b)  Contents.  The  notice  shall  include 

(1)  A  brief  description  of  the  areas  of 
interest  for  which  DOE  may  provide 
financial  assistance, 

(2)  A  statement  about  how  resulting 
applications  will  be  evaluated  and  the 
criteria  for  selection  and  funding; 

(3)  An  expiration  date  with  an 
explanation  that  such  a  date  does  not 
represent  a  common  deadline  for 
applications  but  rather  that  applications 
may  be  submitted  at  any  time  before  the 
notice  expires;  and 

(4)  The  location  for  application 
submission. 


7170        Federal  Register  /  Vol.  61,  No.  38  /  Monday.  February  26,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  38  /  Monday.  February  26.  1996  /  Rules  and  Regulations         7171 


laoaiO    Fonn  and  content  of  applicalions. 

(a)  General.  Applications  shall  be 
required  for  all  financial  assistance 
projects  or  {vograms. 

(b)  Forms.  Applications  shall  be  on 
the  form  or  in  the  format  and  in  the 
number  of  copies  specified  in  a  program 
rule,  in  the  solicitation,  or  in  these 
regulations.  (See  also  §§  600.112  and 
600.210.)  For  unsolicited  applications,  a 
guide  for  preparation  and  submission  is 
available  fiom  Field/Headquarters 
Support  Division.  Office  of  Procurement 
and  Assistance  Management. 
Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 

'  (c)  Contents  of  an  application.  In 
general,  a  financial  assistance 
application  shall  include: 

(1)  A  fiacesheet  containing  basic 
identifying  information.  The  facesheet 
shall  be  the  Standard  Form  (SF)424  or 
other  approved  DOE  application  form; 

(2)  A  detailed  narrative  description  of 
the  proposed  project,  including  the 
objectives  of  the  project  and  the 
applicant's  plan  for  carrying  it  out; 

(3)  A  budget  with  supporting 
justification;  and 

(4)  Any  required  preaward 
assurances. 

(d)  Incomplete  applications.  DOE  may 
return  an  application  that: 

(1)  Is  not  signed,  either  in  writing  or 
electronically,  by  an  official  authorized 
to  bind  the  applicant;  or 

(2)  Omits  any  information  or 
documentation  required  by  statute. 
program  rule,  or  the  solicitation,  if  the 
nature  of  the  omission  precludes  review 
of  the  application. 

(e)  Supplemental  information.  During 
the  review  of  a  complete  application, 
DOE  may  request  the  submission  of 
additional  information  only  if  the 
information  is  essential  to  evaluate  the 
application. 

S  600.1 1    Intargovemmental  review. 

Intergovernmental  review  of  EXDE 
financial  assistance  shall  be  conducted 
in  accordance  with  10  CFR  part  1005. 

1 800.1 2    Generally  applicable 
requirements. 

(a)  Except  as  expressly  exempted  by 
Federal  statute  or  program  rule, 
recipients  and  subrecipients  of  DOE 
financial  assistance  shall  comply  with 
all  generally  applicable  requirements  to 
which  they  are  subject.  Generally 
applicable  requirements  include,  but  are 
not  limited  to,  the  requirements  of  this 
part.  Federal  statutes,  the  0MB 
Circiilars  and  other  Govemmentwide 
guidance  implemented  by  this  part. 
Executive  Orders,  and  the  requirements 
identified  in  appendix  A  of  this  part. 


(b)  Provisions  shall  be  made  to  design 
and  construct  all  buildings,  in  which 
DOE  funds  are  used,  to  meet  appropriate 
seismic  design  and  construction 
standards.  Seismic  codes  and  standards 
meeting  or  exceeding  the  provisions  of 
each  of  the  model  codes  listed  in  this 
paragraph  are  considered  to  be 
appropriate  for  purposes  of  this  part. 
These  codes  provide  a  level  of  seismic 
safety  that  is  substantially  equivalent  to 
the  National  Earthquake  Hazards 
Reduction  Program  (NEHRP) 
Recommended  Provisions  for  the 
Development  of  Seismic  Regulations  for 
New  Buildings,  1988  Edition  (Federal 
Emergency  Management  Administration 
222  and  223).  Revisions  of  these  model 
codes  that  are  substantially  equivalent 
to  or  exceed  the  then  current  or 
immediately  preceding  edition  of  the 
NEHRP  Recommended  Provisions 
(which  are  updated  triennially)  shall  be 
considered  to  be  appropriate  standards. 
The  model  codes  are  as  follows: 

(1)  1991  Uniform  Building  Code,  of 
the  International  Council  of  Building 
Officials, 

(2)  1992  Supplement  to  the  National 
Building  Code,  of  the  Building  Official 
and  Code  Administrators  International. 

(3)  1992  Amendments  to  the  Standard 
Building  Code,  of  the  Southern  Building 
Code  Congress  International. 

§  600. 13    Objective  merit  review. 

(a)  General.  (1)  It  is  the  policy  of  DOE 
that  any  financial  assistance  be  awarded 
through  a  merit-based  selection  process. 
Objective  merit  review  means  a 
thorough,  consistent  and  independent 
examination  of  applications  based  on 
pre-established  criteria  by  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested. 

(2)  Each  program  office  must  establish 
an  objective  merit  review  system 
covering  the  financial  assistance 
programs  it  administers.  Objective  merit 
review  of  financial  assistance 
applications  is  intended  to  be  advisory 
and  is  not  intended  to  replace  the 
authority  of  the  project/program  official 
with  responsibility  for  deciding  whether 
an  award  will  be  made.  It  is  expected 
that  the  cognizant  project/program 
officer(s)  who  will  select  or  be  in  the 
direct  chain  of  supervision 
recommending  selection  or  rejection  of 
applications  will  not  be  a  part  of  the 
objective  review  group.  The  objective 
merit  review  system  must  set  forth  the 
relationship  between  the  reviewing 
individuals,  or  the  review  committees  or 
groups,  program/project  management 
involved  with  directly  advising  the 
selection  official  with  respect  to 
program/project  policy  considerations 
and  the  selection  official  who  has  the 


final  decision-making  authority.  In 
defining  this  relationship,  the  system 
must  set  ouL  as  a  minimum,  the 
decision-mating  and  documentation 
processes  to  be  followed  by  the 
selection  official  in  accepting  or 
rejecting  objective  merit  review 
recommendations. 

(b)  Each  formal  review  system  must 
contain  the  following  elements: 

(1)  Basic  review  standards. 
Applications  should  undergo  an  initial ' 
review  for  conformance  with  technical 
and  administrative  requirements  stated 
in  the  notice  or  solicitation  and  for 
funding  availability.  For  applications 
which  pass  the  initial  review,  the  DOE 
evaluation  shall  be  in  accordance  with 
stated  evaluation  criteria  set  forth  in  the 
applicable  program  rule  or  notice, 
solicitation,  or,  where  appropriate,  the 
unsolicited  proposal  criteria  in 

§  600.6(c)(7). 

(2)  Applications  which  have 
successfully  completed  an  initial  review 
are  normally  subjected  to  an  objective 
merit  review  by  a  group  comprised  of 
three  or  more  professionally  and 
technically  qualified  persons.  This 
advisory  review  is  limited  to  technical 
and/or  cost  matters  and  should  be 
separate  fi-om  any  programmatic  review 
of  program/policy  factors  involved  in 
m^ng  a  selection/rejection  decision. 

(3)  The  reviewers  of  any  particular 
application  may  be  any  mixture  of 
federal  or  non-federal  experts,  including 
individuals  from  within  the  cognizant 
program  office,  except  those  involved  in 
approving/disapproving  the  application. 
The  DOE  shall  select  external  (non-DOE 
Federal  or  non-federal)  reviewers  on  the 
basis  of  their  professional  qualifications 
and  expertise. 

(c)  Reviewers  with  interest  in 
application  being  reviewed.  Reviewers 
must  comply  with  the  requirements  for 
the  avoidance  of  conflict  of  interest 
established  in  §600.14. 

(d)  Outside  reviewers.  An  outside 
reviewer  shall  be  required  to  sign,  either 
in  writing  or  electronically,  a  written 
statement  agreeing  to  use  the 
application  information  only  for  review 
and  to  treat  it  in  confidence  except  to 
the  extent  that  the  information  is 
available  to  the  general  public  without 
restriction  as  to  its  use  from  any  source, 
including  the  applicant.  Further,  the 
reviewer  shall  be  required  to  agree  to 
comply  with  any  notice  or  restriction 
placed  on  the  application.  Upon 
completion  of  the  review,  the  reviewer 
shall  return  all  copies  of  the  application 
(or  abstracts,  if  any)  to  DOE;  and  unless 
authorized  by  DOE,  the  reviewer  shall 
not  contact  the  applicant  concerning 
any  aspect  of  the  application. 


§  600.1 4    Conflict  of  interest 

Any  person  who  participates  in  the 
review  of  applications  for  DOE  financial 
assistance  or  in  the  administration  of 
DOE  financial  assistance  shall  comply 
vrith  1010.101(a)  and  1010.302(a)(1)  of 
the  DOE  rules  on  the  conduct  of 
employees  and  special  employees 
(consultants)  at  10  CFR  part  1010. 
Current  and  former  DOE  employees  who 
participate  in  any  aspect  of  the  financial 
assistance  process  shall  comply  with  all 
applicable  requirements  of  10  CFR  part 
1010. 

§  600.1 5    Authorized  uses  of  Information. 

(a)  General.  Information  contained  in 
applications  shall  be  used  only  for 
evaluation  piuposes  imless  such 
information  is  generally  available  to  the 
public  or  is  already  the  property  of  the 
Government.  The  Trade  Secrets  Act,  18 
U.S.C.  1905,  prohibits  the  unauthorized 
disclosure  by  Federal  employees  of 
trade  secret  and  confidential  business 
information. 

(b)  Treatment  of  application 
information.  (1)  An  application  may 
include  technical  data  and  other  data, 
including  trade  secrets  and/or 
privileged  or  confidential  commercial  or 
financial  information,  which  the 
applicant  does  not  want  disclosed  to  the 
public  or  used  by  the  Government  for 
any  purpose  other  than  application 
evaluation.  To  protect  such  data,  the 
applicant  should  specifically  identify 
each  page  including  each  line  or 
paragraph  thereof  containing  the  data  to 
be  protected  and  mark  the  cover  sheet 
of  tiie  appUcation  with  the  following 
Notice  as  well  as  referring  to  the  Notice 
on  each  page  to  which  the  Notice 
applies: 

Notice  of  Restriction  on  Disclosure  and  Use 
of  Data 

The  data  contained  in  pages of  this 

application  have  been  submitted  in 
con6dence  and  contain  trade  secrets  or 
proprietary  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this 
application,  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  Government's  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

(2)  Unless  a  solicitation  specifies 
otherwise,  DOE  shall  not  refuse  to 
consider  an  application  solely  on  the 
basis  that  the  application  is  restrictively 
marked. 

(3)  Data  (or  abstracts  of  data)  marked 
with  the  Notice  imder  paragraph  (b)(t) 
of  this  section  shall  be  retained  in 
confidence  and  used  by  DOE  or  its 


designated  representatives  as  specified 
in  §  600.13  solely  for  the  purpose  of 
evaluating  the  proposal.  The  data  so 
marked  shall  not  be  disclosed  or  used 
for  any  other  purpose  except  to  the 
extent  provided  in  any  resulting  award, 
or  to  the  extent  required  by  law, 
including  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  (10  CFR  part  1004). 
The  Government  shall  not  be  liable  for 
disclosure  or  use  of  unmarked  data  and 
may  use  or  disclose  such  data  for  any 
purpose. 

(4)  The  Government  shall  obtain 
imlimited  rights  in  the  technical  data 
contained  in  any  application  which 
results  in  an  award  except  those 
portions  of  the  technical  data  which  the 
applicant  asserts  and  properly  marks  as 
proprietary  data,  or  which  are  not 
directly  related  to  or  will  not  be  utilized 
in  the  project  and  are  deleted  from  the 
application  with  the  concurrence  of 
DOE. 

(5)  The  clause  at  48  CFR  52.227-23, 
which  applies  only  to  technical  data 
and  not  to  other  data  such  as  privileged 
or  confidential  commercial  or  financial 
information  shall  apply  to  every  award. 

§  600. 1 6    Legal  authority  and  effect  of  an 
award. 

(a)  A  DOE  financial  assistance  award 
is  valid  only  if  it  is  in  writing  and  is 
signed,  either  in  writing  or 
electronically,  by  a  DOE  Contracting 
Officer. 

(b)  IX)E  funds  awarded  under  a  grant 
or  cooperative  agreement  shall  be 
obligated  as  of  the  date  the  DOE 
Contracting  Officer  signs  the  award; 
however,  the  recipient  is  not  authorized 
to  incur  costs  under  an  award  prior  to 
the  begiiuiing  date  of  the  budget  period 
shown  in  the  award  except  as  may  be 
authorized  in  accordance  v«th 

§§  600.125(e)  or  600.230  of  tiiis  part. 
The  duration  of  the  DOE  financial 
obligation  shall  not  extend  beyond  the  , 
expfration  date  of  the  budget  period 
shown  in  the  award  unless  authorized 
by  a  DOE  Contracting  Officer  by  means 
of  a  continuation  or  renewal  award  or 
other  extension  of  the  budget  period. 

§600.17    Contents  of  award. 

Each  financial  assistance  award  shall 
be  made  on  a  Notice  of  Financial 
Assistance  Award  (DOE  F  4600.1) 
which  contains  basic  identifying  and 
funding  information  together  with 
attachments  including  a  budget,  any 
special  terms  and  conditions,  and  any 
other  provisions  necessary  to  establish 
the  respective  right,  duties,  obligation, 
and  responsibilities  of  DOE  and  the 
recipient,  consistent  with  the 
requirements  of  this  part. 


§600.18 
award. 


Recipient  acltnowledgement  ot 


(a)  After  signatiue  by  the  DOE 
Contracting  Officer,  the  award  shall  be 
sent  to  the  recipient.  The  recipient  shall 
acknowledge  acceptance  by  returning  a 
copy  signed  either  in  writing  or 
electronically.  No  DOE  funds  shall  be 
disbursed  until  the  award  document 
signed  bv  the  recipient  ts  received  bv 
DOE. 

(b)  In  the  event  a  recipient  declines  an 
award,  DOE  shall  deobligate  the  funds 
obligated  by  the  award  after  providing 
the  applicant  with  at  least  two  weeks 
written  notice  of  DOE's  intention  to 
deobligate. 

(c)  After  the  recipient  acknowledges 
the  award,  the  terms  and  conditions  of 
the  award  may  be  amended  only  upon 
the  written  request  or  with  the  written 
concurrence  of  the  recipient  unless  the 
amendment  is  one  which  DOE  may 
make  unilaterally  in  accordance  with  a 
program  rule  or  this  part. 

§  600.19    Notification  to  unsuccessful 
applicants. 

DOE  shall  promptly  notify  in  writing 
each  applicant  whose  application  has 
not  been  selected  for  award  or  whose 
application  cannot  be  funded  because  of 
the  unavailability  of  appropriated  funds. 
If  the  application  was  not  selected,  the 
written  notice  shall  briefly  explain  why 
the  application  was  not  selected  and,  if 
for  grounds  other  than  unavailability  of 
funds,  shall  offer  the  unsuccessful 
applicant  the  opportunity  for  a  more 
detailed  explanation  upon  request. 

§600.20    Maximum  DOE  obligation. 

(a)  The  maximum  EXDE  obligation  to 
the  recipient  is — 

(1)  For  monetary  awards,  the  amount 
shown  in  the  award  as  the  amount  of 
DOE  funds  obUgated.  and 

(2)  Any  designated  property. 

(b)  DOE  shall  not  be  obligated  to  make 
any  additional,  supplemental, 
continuation,  renewal,  or  other  award 
for  the  same  or  any  other  purpose. 

§  600.21    Access  to  records. 

(a)  In  addition  to  recipient  and 
subrecipient  responsibilities  relative  to 
access  to  records  specified  in  §§  600.1 53 
and  6C0.242,  for  any  negotiated  contract 
or  subcontract  in  excess  of  $10,000 
under  a  grant  or  cooperative  agreement. 
DOE,  the  Comptroller  General  of  the 
United  States,  the  recipient  and  the 
subrecipient  (if  the  contract  was 
awarded  under  a  financial  assistance 
subaward],  or  any  of  their  authorized 
representatives  shall  have  the  right  of 
access  to  any  books,  documents,  papers, 
or  other  records  of  the  contractor  or 
subcontractor  which  are  pertinent  to 
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that  contract  or  subcontract,  in  order  to 
make  audit,  examination,  excerpts,  and 
copies. 

(b)  The  right  of  access  may  be 
exercised  for  as  long  as  the  applicable 
records  are  retained  by  the  recipient, 
subrecipient,  contractor,  or 
subcontractor. 

160022    Disputes  and  appeals. 

(a)  Informal  dispute  resolution. 
Whenever  practicable,  DOE  shall 
attempt  to  resolve  informally  any 
dispute  over  the  award  or 
administration  of  financial  assistance. 
Informal  resolution,  including 
resolution  through  an  alternative 
dispute  resolution  mechanism,  shall  be 
preferred  over  formal  procedures 
available  in  10  CFR  Part  1024,  to  the 
extent  practicable. 

(b)  Alternative  dispute  resolution 
(ADR).  Before  issuing  a  final 
determination  in  any  dispute  in  which 
informal  resolution  has  not  been 
achieved,  the  Contracting  Officer  shall 
suggest  that  the  other  party  consider  the 
use  of  voluntary  consensual  methods  of 
dispute  resolution,  such  as  mediation. 
The  DOE  dispute  resolution  specialist  is 
available  to  provide  assistance  for  such 
disputes,  as  are  trained  mediators  of 
other  federal  agencies.  ADR  may  be 
used  at  any  stage  of  a  dispute. 

(c)  Final  determination.  Whenever  a 
dispute  is  not  resolved  informally  or 
through  an  alternative  dispute 
resolution  process,  CXDE  shall  mail  (by 
certified  mail)  a  brief  written 
determination  signed  by  a  Contracting 
Officer,  setting  forth  EKDE's  final 
disposition  of  such  dispute.  Such 
determination  shall  contain  the 
following  information: 

(1)  A  summary  of  the  dispute, 
including  a  statement  of  the  issues  and 
of  the  positions  taken  by  the  Department 
and  the  party  or  parties  to  the  dispute; 
and 

(2)  The  factual,  legal  and,  if 
appropriate,  policy  reasons  for  IX)E's 
disposition  of  the  dispute. 

(d)  Right  of  appeal.  (1)  Except  as 
provided  in  paragraph  (f)(1)  of  this 
section,  the  final  determination  under 
paragraph  (c)  of  this  section  may  be 
appealed  to  the  Financial  Assistance 
Appeals  Board  (the  Board)  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  1024. 

(2)  If  the  final  determination  under 
paragraph  (c)  of  this  section  involves  a 
dispute  over  which  the  Board  has 
jiirisdiction  as  provided  in  paragraph 
(f)(2)  of  this  section,  the  Contracting 
Officer's  determination  shall  state  that, 
with  respect  to  such  dispute,  the 
determination  shall  be  the  final  decision 


of  the  Department  unless,  within  60 
days,  a  written  notice  of  appeal  is  filed. 

(3)  If  the  final  determination  under 
paragraph  (c)  of  this  section  involves  a 
dispute  over  which  the  Board  has  no 
jurisdiction  as  provided  in  paragraph 
(f)(1)  of  this  section,  the  Contracting 
Officer's  determination  shall  state  that, 
effective  immediately  or  on  a  later  date 
specified  therein,  the  determination 
shall,  with  respect  to  such  dispute,  be' 
the  final  decision  of  the  Department. 

(e)  Effect  of  appeal.  The  filing  of  an 
appeal  with  the  Board  shall  not  stay  any 
determination  or  action  taken  by  DOE 
which  is  the  subject  of  the  appeal. 
Consistent  with  its  obligation  to  protect 
the  interests  of  the  Federal  Government, 
DOE  may  take  such  authorized  actions 
as  may  be  necessary  to  preserve  the 
status  quo  pending  decision  by  the 
Board,  or  to  preserve  its  ability  to 
provide  relief  in  the  event  the  Board 
decides  in  favor  of  the  appellant. 

(0  Review  on  appeal.  (1)  The  Board 
shall  have  no  jurisdiction  to  review: 

(i)  Any  preaward  dispute  (except  as 
provided  in  paragraph  (f)(2)(ii)  of  this 
section),  including  use  of  any  special 
restrictive  condition  pursuant  to 
§§600.114  or  600.212; 

(ii)  DOE  denial  of  a  request  for  a 
deviation  under  §§600.4,  600.103,  or 
600.205  of  this  part; 

(iii)  DOE  denial  of  a  request  for  a 
budget  revision  or  other  change  in  the 
approved  project  under  §§600.125, 
600.127.  600.222,  or  600.230  of  this  part 
or  under  another  term  or  condition  of 
the  award; 

(iv)  Any  DOE  action  authorized  under 
§§ 600.162(a)  (1),  (2).  (3)  or  (5);  or 
§§600.243  (a)(1),  (a)(3)  for  suspensions 
only;  or  §  600.162(a)(4)  or 
§  600.243(a)(4)  for  actions  disapproving 
renewal  applications  or  other  requests 
for  extension  of  time  or  additional 
funding  for  the  same  project  when 
related  to  recipient  noncompliance,  or 
such  actions  authorized  by  program 
rule; 

(v)  Any  DOE  decision  about  an  action 
requiring  prior  DOE  approval  under 
§  600.144.  or  §  600.236  of  this  part  or 
under  another  term  or  condition  of  the 
award; 

(vi)  A  DOE  decision  not  to  make  a 
continuation  award,  which  decision  is 
based  on  the  insufficiency  of  available 
appropriations; 

(vii)  Any  matter  which  is  under  the 
jurisdiction  of  the  Patent  Compensation 
Board  (10  CFR  780.3); 

(viii)  Any  matter  which  may  be  heard 
by  the  Invention  Licensing  Appeals 
Board  (10  CFR  781.65  and  781.66);  and 

(ix)  Any  other  dispute  not  described 
in  paragraph  (f)(2)  of  this  section. 


(2)  In  addition  to  any  right  of  appeal 
established  by  program  rule,  or  by  the 
terms  and  conditions  (not  inconsistent 
with  paragraph  (f)(1)  of  this  section)  of 
an  award,  the  Board  shall  have 
jurisdiction  to  review: 

(i)  A  DOE  determination  that  the 
recipient  has  failed  to  comply  with  the 
applicable  requirements  of  this  part,  the 
program  statute  or  rules,  or  other  terms 
and  conditions  of  the  award; 

(ii)  A  DOE  decision  not  to  make  a 
continuation  award  based  on  any  of  the 
determinations  described  in  paragraph 
(f)(2)(i)  of  this  section; 

(iii)  Termination  of  an  award  for 
cause,  in  whole  or  in  part,  by  DOE; 

(iv)  A  E)OE  determination  that  an 
award  is  void  or  invalid; 

(v)  The  application  by  DOE  of  an 
indirect  cost  rate;  and 

(vi)  DOE  disallowance  of  costs. 

(3)  In  reviewing  disputes  authorized 
under  paragraph  (f)(2)  of  this  section, 
the  Board  shall  be  bound  by  the 
applicable  law,  statutes,  and  rules, 
including  the  requirements  of  this  part, 
and  by  the  terms  and  conditions  of  the 
award. 

(4)  The  decision  of  the  Board  shall  be 
the  final  decision  of  the  Department. 

§600.23    Debarment  and  suspension. 

Applicants,  recipients,  subrecipients, 
and  contractors  imder  financial 
assistance  awards  may  be  debarred  and 
suspended  for  the  causes  and  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  1036. 

§  600.24    Noncompliance. 

(a)  Except  for  noncompliance  with 
nondiscrimination  requirements  under 
10  CFR  part  1040,  whenever  DOE 
determines  that  a  recipient  has  not 
complied  with  the  applicable 
requirements  of  this  part,  with  the 
requirements  of  any  applicable  program 
statute  or  rule,  or  with  any  other  term 
or<:ondition  of  the  award,  a  DOE 
Contracting  Officer  shall  provide  to  the 
recipient  (by  certified  mail,  return 
receipt  requested)  a  written  notice 
setting  forth:  , 

(1)  The  factual  and  legal  bases  for  the 
determination  of  noncompliance; 

(2)  The  corrective  actions  and  the  date 
(not  less  than  30  days  after  the  date  of 
the  notice)  by  which  they  must  be  taken. 

(3)  Which  of  the  actions  authorized 
under  §§600.122(n),  600.162(a)  or 

§  600.243(a)  of  this  part  DOE  may  take 
if  the  recipient  does  not  achieve 
compliance  within  the  time  specified  in 
the  notice,  or  does  not  provide 
satisfactory  assurances  that  actions  have 
been  initiated  which  will  achieve 
compliance  in  a  timely  manner. 

(b)  DOE  may  take  any  of  the  actions 
set  forth  in  §600.121(n.),  §  600.162(a), 


or  §  600.243(a)  of  this  part  concurrent 
with  the  written  notice  required  under 
paragraph  (a)  of  this  section  or  with  less 
than  30  days  written  notice  to  the 
recipient  whenever 

(1)  There  is  evidence  the  award  was 
obtained  by  fraud; 

(2)  The  recipient  ceases  to  exist  or 
becomes  legally  incapable  of  performing 
its  responsibilities  imder  the  financial 
assistance  award;  or 

(3)  There  is  a  serious  mismanagement 
or  misuse  of  financial  assistance  award 
funds  necessitating  immediate  action. 

§  600.25    Suspension  and  termination. 

(a)  Suspension  and  termination  for 
cause.  DOE  may  suspend  or  terminate 
an  award  for  cause  on  the  basis  of: 

(1)  a  noncompliance  determination 
under  §§600.24,  600.122(n),  600.162(a), 
or  §  600.243(a);  or 

(2)  an  suspension  or  debarment  of  the 
awardee  imder  §600.23. 

(b)  Notification  requirements.  Except 
as  provided  in  §600.24,  600.162(a),  or 
§  600.243(a)  before  suspending  or 
terminating  a  award  for  cause,  DOE 
shall  mail  to  the  awardee  (by  certified 
mail,  return  receipt  requested)  a 
separate  written  notice  in  addition  to 
that  required  by  §§  600.24(a), 
600.162(al  or  §  600.243(a)  at  least  ten 
days  prior  to  the  effective  date  of  the 
suspension  or  termination.  Such  notice 
shall  include,  as  appropriate: 

(1)  The  factual  and  legal  bases  for  the 
suspension  or  termination; 

(2)  The  effective  date  or  dates  of  the 
DOE  action; 

(3)  If  the  action  does  not  apply  to  the 
entire  award,  a  description  of  the 
activities  affected  by  the  action; 

(4)  Instructions  concerning  which 
costs  shall  be  allowable  during  the 
period  of  suspension,  or  instructions 
concerning  allowable  termination  costs, 
including  in  either  case,  iQstructions 
concerning  any  subgrants  or  contracts; 

(5)  Instructions  concerning  required 
final  reports  and  other  closeout  actions 
for  terminated  awards  (see  §§  600.170 
through  600.173  and  §§600.250  through 
600.252); 

(6)  A  statement  of  the  awardee 's  right 
to  appeal  a  termination  for  cause 
pursuant  to  §  600.22;  and 

(7)  The  dated  signature  of  a  DOE 
Contracting  Officer. 

(c)  Suspension.  (1)  Unless  DOE  and 
the  awardee  agree  otherwise,  no  period 
of  suspension  shall  exceed  90  days. 

(2)  DOE  may  cancel  the  suspension  at 
any  time,  up  to  and  including  the  date 
of  expiration  of  the  period  of 
suspension,  if  the  awardee  takes 
satisfactory  corrective  action  before  the 
expiration  date  of  the  suspension  or 
gives  DOE  satisfactory  evidence  that 
such  corrective  action  will  be  taken. 


(3)  If  the  suspension  has  not  been 
cancelled  by  the  expiration  date  of  the 
period  of  suspension,  the  awardee  shall 
resume  the  suspended  activities  or 
project  unless,  prior  to  the  expiration 
date,  DOE  notifies  the  awardee  in 
writing  that  the  period  of  suspension 
shall  be  extended  consistent  with 
paragraph  (c)(1)  of  this  section  or  that 
the  award  shall  be  terminated. 

(4)  As  of  the  effective  date  of  the 
suspension,  DOE  shall  withhold  further 
payments  and  shall  allow  new 
obligations  incurred  by  the  awardee 
during  the  period  of  suspension  only  if 
such  costs  were  authorized  in  the  notice 
of  suspension  or  in  a  subsequent  letter. 

(5)  If  the  suspension  is  cancelled  or 
expires  and  the  award  is  not  terminated. 
DOE  shall  reimburse  the  awardee  for 
any  authorized  allowable  costs  incurred 
during  the  suspension  and,  if  necessary, 
may  amend  the  award  to  extend  the 
period  of  performance. 

(d)  Termination  by  mutual  agreement. 
In  addition  to  any  situation  where  a 
termination  for  cause  pursuant  to 
§§600.24.  600.160  through  600.162  or 
§§600.243  through  600.244  is 
appropriate,  either  DOE  or  the  awardee 
may  initiate  a  termination  of  an  award 
(or  portion  thereof)  as  descritied  in  this 
paragraph.  If  the  awardee  initiates  a 
termination,  the  awardee  must  notify 
EXDE  in  writing  and  specify  the 
awardee's  reasons  for  requesting  the 
termination,  the  proposed  effective  date 
of  the  termination,  and,  in  the  case  of  a 
partial  termination,  a  description  of  the 
activities  to  be  terminated,  and  an 
appropriate  budget  revision.  DOE  shall 
terminate  an  award  or  portion  thereof 
under  this  paragraph  only  if  both  parties 
agree  to  the  termination  and  the 
conditions  under  which  it  shall  occur. 

If  DOE  determines  that  the  remaining 
activities  under  a  partially  terminated 
award  would  not  accomplish  the 
purpose  for  which  the  award  was 
originally  awarded,  DOE  may  terminate 
the  entire  award. 

(e)  Effect  of  termination.  The  awardee 
shall  incur  no  new  obligations  after  the 
effective  date  of  the  termination  of  an 
award  (or  portion  thereof),  and  shall 
cancel  as  many  outstanding  obligations 
as  possible.  DOE  shall  allow  full  credit 
to  the  awardee  for  the  DOE  share  of 
noncancellable  obligations  properly 
incurred  by  the  awardee  prior  to  the 
effective  date  of  the  termination. 

(f)  Subgrants.  Awardees  shall  follow 
the  policies  and  procedures  in  this 
section  and  in  §§  600.24,  600.160 
through  600.162  or  §§600.243  through 
600.244  for  suspending  and  terminating 
subgrants. 


§  600.26    Funding. 

(a)  General.  The  project  period  during 
which  DOE  exp)ects  to  provide  award 
support  for  an  approved  project  shall  be 
specified  on  the  Notice  of  Financial 
Assistance  Award  (DOE  Form  4600.1). 

(b)  Budget  period  and  continuation 
awards.  If  the  project  period  is  12 
months  or  less,  the  budget  period  and 
the  project  period  shall  be  coextensive. 
Multiyear  awards,  including  formula 
awards,  shall  generally  be  funded 
annually  within  the  approved  project 
period.  Funding  for  each  budget  period 
within  the  project  period  shall  be 
contingent  on  DOE  approval  of  a 
continuation  application  submitted  in 
accordance  with  a  schedule  specified  by 
DOE.  A  continuation  application  shall 
include: 

(1)  A  statement  of  technical  progress 
or  status  of  the  project  to  date; 

(2)  A  detailed  description  of  the 
awardee's  plans  for  the  conduct  of  the 
project  during  the  coming  year;  and 

(3)  A  detailed  budget  for  the 
upcoming  budget  period,  including  an 
estimate  of  unobhgated  balances.  A 
detailed  budget  need  not  be  submitted 
if  the  new  or  renewal  application 
contained  future-year  budgets 
sufficiently  detailed  to  allow  DOE  to 
review  and  approve  the  categories  and 
elements  of  cost.  Should  the  award  have 
a  change  in  scope  or  significant  change 
in  the  budget,  DOE  may  request  a 
detailed  budget. 

(4)  DOE  shall  review  a  continuation 
application  for  the  adequacy  of  the 
awardee's  progress  and  planned 
conduct  of  the  project  in  the  subsequent 
budget  period.  DOE  shall  not  require  a 
continuation  application  to  compete 
against  any  other  application  The 
amount  and  award  of  continuation 
funding  is  subject  to  the  availability  of 
appropriations. 

(c)  Renewal  awards.  Discretionary 
renewal  awards  may  be  made  either  on 
the  basis  of  a  solicitation.or  on  a 
noncompetitive  basis.  If  DOE  proposes 
to  restrict  eligibility  for  a  discretionar\' 
renewal  award  to  the  incumbent 
grantee,  the  noncompetitive  award  mtist 
be  justified  in  accordance  with 

§ 600.6(b)(2).  Renewal  applications  must 
be  submitted  no  later  than  6  months 
prior  to  the  scheduled  expiration  of  the 
project  period  unless  a  program  rule  or 
other  published  instruction  establishes  a 
different  application  deadline 

(d)  Extensions.  Unless  otherwise 
specified  in  the  award  terms  and 
conditions,  recipients  of  financial 
assistance  awards.  e.xcept  recipients  of 
SBIR  awards  (See  §600.181),  may 
extend  the  expiration  date  of  the  final 
budget  period  of  the  project  (thereby 
extending  the  project  period)  if 
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additional  time  beyond  the  established 
expiration  date  is  needed  to  assure 
adequate  completion  of  the  original 
scope  of  work  within  the  funds  already 
made  available.  A  single  extension, 
which  shall  not  exceed  twelve  (12) 
months,  may  be  made  for  this  purpose, 
and  must  be  made  prior  to  the  originally 
established  expiration  date.  The 
recipient  must  notify  the  cognizant  DOE 
Contracting  Officer  in  the  awarding 
office  in  writing  within  ten  (10)  days  of 
making  the  extension.  | 

f  60027    Paftmt  and  data  provisions. 

(a)  General.  Financial  assistance  shall 
be  awarded  and  administered  by  EXDE  in 
compliance  with  the  patent  and  data 
provisions  of  this  section  (See  also 
§§600.136  and  600.234.)  To  the  extent 
not  otherwise  provided  in  this  part,  the 
policies,  procedures  and  clauses 
referenced  for  contracts  in  48  CFR  part 
927  and  41  CFR  part  9-9  shall  normally 
be  applicable  to  the  award  and 
administration  of  Departmental  grants 
and  cooperative  agreements.  Copies  of 
41  CFR  part  9-9  are  available  by 
contacting  the  DOE  Patent  Counsel. 

(b)  Required  clauses.  In  all 
solicitations  and  awards  both  for  the 
support  of  research,  development,  and 
demonstration  and  for  other  efforts,  the 
DOE  Contracting  Officer  shall  consult 
the  EXDE  Patent  Counsel  for  applicable 
patent  and  data  clauses  from  those 
listed  below  and/or  for  modifications 
thereto.  In  reading  each  48  CFR  part  27 
and  48  CFR  part  952  patent  and  data 
clause  selected  for  inclusion  in  a 
solicitation  or  award,  the  term 
"contract"  when  referring  to  a  prime 
contract  shall  be  read  as  "award."  The 
term  "contractor"  shall  be  read  as 
referring  to  the  "awardee."  The  term 
"subcontract"  shall  be  read  as 
"subaward  or  a  procurement  contract 
under  an  award  or  subaward  and/or  a 
prociuement  subcontract  under  an 
awardee's  or  subawardee's  contract." 
The  term  "Acquisition"  with  respect  to 
the  Long  Form  Patent  Rights  Clause 
shall  be  read  as  "Retention."  The  terms 
"offerors"  and  "quoters"  shall  be  read 
as  "applicants,"  and  "proposal"  and 
"quotation"  shall  be  read  as 
"application." 

11)  Patent  clauses,  (i)  (Short  Form 
Patent  Clause).  Incorporate  the  clause  at 
48  CFR  952.227-11  for  awards  to  a 
domestic  small  business  firm  or 
nonprofit  organization  as  defined  at  48 
CFR  27.301.  In  accordance  with  35 
U.S.C.  202(a)(ii),  the  DOE  may  issue  an 
exceptional  circimistances 
determination.  To  implement  any 
exceptional  circimistances 
determination,  DOE  will  modify  48  CFR 
952.227-11  to  retain  greater  rights  in 


subject  inventions.  Such  modifications 
will  be  only  to  the  extent  necessary  to 
implement  the  exceptional 
circumstances  determination. 

(ii)  (Long  Form  Patent  Clause).  For 
awards  to  a  large  business  firm  or  other 
organization,  other  than  a  domestic 
small  business  firm  or  nonprofit 
organization  as  set  forth  in  48  CFR 
27.301,  incorporate  the  clause  at  48  CFR 
952.227-13. 

(iii)  The  notice  of  Right  to  Request 
Patent  Waiver  at  48  CFR  952.227-84 
shall  also  be  inserted  in  all  solicitations 
to  advise  applicants  of  their  rights  to 
request  in  advance  of,  or  within  30  days 
after  the  award  is  signed,  a  waiver  of  all 
or  any  part  of  the  rights  of  the  United 
States  with  respect  to  subject 
inventions.  For  unsolicited  applications. 
DOE  shall  provide  this  notice  to  the 
applicant  prior  to  award. 

(2)  Data  Clauses  (includes  copyright 
provisions)  (i)  Rights  in  Data — General. 
(A)  Incorporate  48  CFR  52.227-14  with 
Alternates  I  and  V.  Solicitations  shall 
also  include  the  Representation  of 
Limited  Rights  Data  and  Restricted 
Computer  Software  clause  at  48  CFR 
52.227-15. 

(B)  In  awards  for  grants  and 
cooperative  agreements  with 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations,  the  following  paragraph 
(c)  will  be  used  in  lieu  of  the  provisions 
in48CFR52.227-14(c): 

(c)  Copyright.  (1)  Data  first  produced  in  the 
performance  of  the  award.  Except  as 
otherwise  specifically  provided  in  this 
award,  the  recipient  may  establish  claim  to 
copyright  subsisting  in  any  data  first 
produced  in  the  perfonnance  of  this  award. 
When  claim  to  copyright  is  made,  the 
Recipient  shall  affix  the  applicable  copyright 
notice  of  17  U.S.C.  401  or  402  and 
acknowledgement  of  Government 
sponsorship  (including  award  number)  to  the 
data  when  such  data  are  delivered  to  the 
Government,  as  well  as  when  the  data  are 
published  or  deposited  for  registration  as  a 
published  work  in  the  U.S.  Copyright  Office. 
The  recipient  grants  to  the  Government  a 
royalty-free,  nonexclusive  and  irrevocable 
right  to  reproduce,  publish,  or  otherwise  use 
the  work  for  Federal  purposes,  and  to 
authorize  others  to  do  so.  The  right  to 
publish  includes  the  right  to  publicly 
distribute.  The  right  to  use  the  work  for 
Federal  purposes  includes  the  right  to 
prepare  derivative  works. 

(C)  For  grants  and  cooperative 
agreements  with  commercial 
organizations,  foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments,  and  international 
organizations,  the  provisions  of  the 
following  paragraph  id)(3)  shall  be  used 
in  addition  to  the  provisions  in  48  CFR 
52.227-14: 


(d)(3)  The  Recipient  agrees  not  to  establish 
claim  to  copyright  in  computer  software  first 
produced  in  the  performance  of  this  award 
without  prior  written  permission  of  the 
Contracting  Officer.  When  such  permission  is 
granted,  the  Contracting  Officer  shall  specify 
appropriate  terms  to  assure  dissemination  of 
the  software.  The  recipient  shall  promptly 
deliver  to  the  Contracting  Officer  or  to  the 
DOE  Patent  Counsel  designated  by  the 
Contracting  Officer  a  duly  executed  and 
approved  instrument  fully  confirmatory  of  all 
rights  to  which  the  Government  is  entitled, 
and  other  terms  pertaining  to  the  computer 
software  to  which  claim  to  topyright  is  made. 

(D)  If  programmatic  needs  on  a 
particular  award  require  the  delivery  to 
the  Government  of  limited  rights  data  or 
restricted  computer  software,  Alternates 
n  or  III  of  48  CFR  52.227-14  shall  also 
be  added. 

(ii)  Restriction  on  Disclosure  and  Use 
of  Data.  Insert  the  Notice  at 
§  600.15(b)(1)  in  all  solicitations. 

(iii)  Rights  to  Application  Data.  As 
discussed  at  §  600.15(b)(5),  incorporate 
48  CFR  52.227-23. 

(iv)  Additional  data  requirements. 
Incorporate  48  CFR  52.227-16.  In  the 
event  all  technical  data  requirements  are 
known  in  advance  of  and  are  set  forth 
in  the  agreement  or,  the  award  is  for  the 
performance  of  basic  or  applied  research 
and  is  to  be  performed  solely  by  a 
imiversity  or  college  as  discussed  in  48 
CFR  27.406(b),  48  CFR  52.227-16  does 
not  need  to  be  incorporated. 

(3)  Authorization  and  consent. 
Incorporate  48  CFR  52.227-1  or 
Alternates  I  or  II,  as  appropriate,  in 
accordance  with  the  guidance  in  48  CFR 
927.201-1  and  48  CFR  27.201. 

(4)  Patent  indemnity.  Incorporate  the 
clause  set  forth  in  48  CFR  52.227-3.  as 
appropriate,  in  accordance  with  the 
guidance  in  48  CFR  27.203-1  and  48 
CFR  27.203-3. 

(5)  Filing  of  Patent  Applications- 
Classified  Subject  Matter.  Incorporate 
the  following  paragraphs  in  any 
solicitation  or  award  which  covers,  or  is 
likely  to  cover,  classified  subject  matter: 

Classified  Inventions 

(a)  The  recipient  shall  not  file  or  cause  to 
be  filed  on  any  invention  or  discovery 
conceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this  award 
in  any  country  other  than  the  United  States, 
an  application  or  registration  for  a  patent 
without  first  obtaining  written  approval  of 
the  Contracting  Officer. 

(b)  When  filing  a  patent  application  in  the 
United  States  on  any  invention  or  discovery 
conceived  of  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this  award, 
the  subject  matter  of  which  is  classified  for 
reasons  of  security,  the  awardee  shall  observe 
all  applicable  security  regulations  covering 
the  transmission  of  classified  subject  matter. 
When  transmitting  the  patent  application  to 
the  United  States  Patent  and  Trademark 


Office,  the  awa-dee  shall,  by  separate  letter, 
identify  by  agcnc>  and  agreement  numbwr  the 
awardti?)  which  require  security  classification 
markings  to  be  placed  on  the  application. 

(6)  Notice  and  Assistance  Regarding 
Patent  and  Copyright  Infringement. 
Incorporate  the  clause  at  48  CFR 
52.227-2,  in  accordance  with  the 
guidance  in  48  CFR  27.202,  in  all 
awards  in  excess  of  $100,000  for 
construction,  research,  development, 
and  demonstration  work  which  is  to  be 
performed  within  the  United  States,  its 
possessions,  or  Puerto  Rico. 

(7)  Royalty  Information.  Incorporate 
48  CFR  52.227-6. 

(8)  Refund  of  Royalties.  As  discussed 
in  48  CFR  927.206,  incorporate  the 
clause  at  48  CFR  952.227-9  in 
solicitations  and  awards  where  the 
Contracting  Officer  believes  royalties 
will  have  to  be  paid  by  the  awardees  or 
subawardee  or  contractor  at  any  tier. 

(9)  Subawards  and  contracts  under 
award.  The  recipient  shall  include  the 
applicable  clauses  of  this  section  in  any 
subaward  or  contract  awarded  under  the 
award  and  assure  that  the  applicable 
clauses  are  also  included  by 
subrecipients  in  contracts. 

%  600.28    Restrictions  on  lobbying. 

Procedures  regarding  restrictions  on 
lobbying  activities  of  applicants  and 
recipients  are  contained  in  10  CFR 
601.110. 

S  600.29    Fixed  obligation  awards. 

(a)  General.  This  section  contains 
provisions  applicable  to  the  award  of 
financial  assistance  instruments  on  a 
fixed  amount  basis.  Under  a  fixed 
obligation  award,  funds  are  issued  in 
support  of  a  project  without  a 


requirement  for  Federal  monitoring  of 
actual  costs  subsequently  incurred, 
(b)  Provisions  applicable  to  fixed 
obligation  awards.  Financial  assistance 
awards  may  be  made  on  a  fixed 
obligation  basis  subject  to  the  following 
requirements: 

(1)  Each  fixed  obligation  award  may 
neither  exceed  $100,000  nor  exceed  one 
year  in  length. 

(2)  Programs  which  require 
mandatory  cost  sharing  are  not  eligible. 

(3)  Proposed  costs  must  be  analyzed 
in  detail  to  ensure  consistency  with 
applicable  cost  principles. 

(4)  Budget  categories  are  not 
stipulated  in  making  an  award. 
However,  budgets  are  submitted  by  an 
applicant  and  reviewed  for  purposes  of 
establishing  the  amount  to  be  awarded. 

(5)  Payments  must  be  made  in  the 
same  maimer  as  other  financial 
assistance  awards,  except  that  when 
determined  appropriate  by  the 
cognizant  program  official  and 
contracting  officer  a  lump  sura  payment 
may  be  made. 

(6)  Recipients  must  certify  in  writing 
to  the  contracting  officer  at  the  end  of 
the  project  that  the  activity  was 
completed  or  the  level  of  effort  was 
expended,  however  should  the  activity 
or  effort  not  be  carried  out,  the  recipient 
would  be  expected  to  make  appropriate 
reimbursements. 

(7)  Periodic  reports  may  be 
established  for  each  award  so  long  as 
they  are  not  more  frequently  than 
quarterly. 

(8)  Changes  in  principal  investigator 
or  project  leader,  scope  of  effort,  or 
institution,  must  receive  the  prior 
approval  of  the  Department. 


§  600.30    Cost  sttaring. 

In  addition  to  the  requirements  of 
§  600.123  or  §  600.224.  the  following 
requirements  apply  to  research, 
development,  and  demonstration 
projects: 

(a)  When  DOE  awards  financial 
assistance  for  research,  development, 
and  demonstration  projects  where  the 
primary  purpose  of  the  project  is  the 
ultimate  commercialization  and 
utilization  of  technology  by  the  private 
sector  and  when  there  are  reasonable 
expectations  that  the  recipient  will 
receive  significant  present  or  future 
economic  benefits  beyond  the  instant 
award  as  a  result  of  the  performance  of 
the  project,  cost  sharing  shall  be 
required.  Unless  the  cost  sharing  is 
required  by  statute,  a  waiver  of  the 
requirement  on  a  single-case  or  class 
basis  may  be  approved  by  the  cognizant 
Program  Assistant  Secretary  or  designee. 

(b)  Except  as  provided  in  section  3002 
of  the  Energy  Policy  Act  of  1992,  42 
U.S.C.  13542.  or  program  rule,  DOE  will 
decide,  on  a  case-by-case  basis,  the 
amount  of  cost  sharing  required  for  a 
particular  project. 

(c)  Factors  in  addition  to  those 
specified  in  §600.123  or  §600.224, 
which  may  be  considered  when 
negotiating  cost  sharing  for  research, 
development,  and  demonstration 
projects  include  the  potential  benefits  to 
a  recipient  resulting  from  the  project 
and  the  length  of  time  before  a  project 

is  likely  to  be  commercially  successful. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107  ' 

(Pocket  No.  HM-207E,  Amdt  No.  107-36] 
Rm  2137-AC70 

Hanrdous  Matariais  Pilot  Ticketing 
Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  To  streamline  administrative 
procedufes,  cut  costs,  and  reduce 
regulatory  burdens  on  persons  subject  to 
Federal  hazardous  materials 
transportation  law,  RSPA  is 
implementing  a  pilot  program  for 
ticketing  of  certain  hazardous  materials 
transportation  violations.  RSPA  will 
issue  tickets  for  violations  that  have 
little  or  no  direct  impacts  on  safety. 
Persons  receiving  a  ticket  may  pay  the 
ticket,  respond  informally  to  RSPA  or 
request  a  formal  hearing  before  a 
Department  of  Transportation 
Administrative  Law  Judge  (ALJ). 
Penalties  will  be  substantially  reduced 
for  persons  who  elect  to  pay  the 
amoimts  assessed  in  the  tickets. 

This  final  rule  is  consistent  with  the 
recommendation  in  the  National 
Performance  Review  (DOTOZ.Ol)  to 
streamline  the  enforcement  process  by 
implementing  pilot  programs  to  offer 
greater  flexibility  in  enforcement 
methods.  RSPA's  pilot  ticketing 
program  will  cut  costs,  simplify  the 
processing  of  certain  Hazardous 
Materials  Regulations  (HMR)  violations, 
and  achieve  compliance  through  more 
efficient  and  effective  processes.  The 
pilot  ticketing  program  allows  recipients 
to  more  easily  respond  to  allegations  of 
HMR  violations. 
EFFECTIVE  DATE:  May  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  O'Connell,  Jr.,  Director,  Office  of 
Hazardous  Materials  Enforcement,  (202) 
366-4700;  or  Nancy  E.  Machado,  Office 
of  the  Chief  Counsel,  (202)  366-4400, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW, 
Washington  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  I 

The  Research  and  Special  Programs 
Administration  (RSPA)  is  the 
administration  within  the  Department  of 
Transportation  (DOT)  primarily 
responsible  for  implementing  the 
Federal  hazardous  material 


transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101-5127.  RSPA  does  this  by 
issuing  and  enforcing  the  Hazardous 
Materials  Regulations  (HMR),  49  CFR 
Parts  171-180.  Under  delegations  from 
the  Secretary  of  Transportation  (49  CFR 
Part  1  ] ,  the  authority  for  enforcement 
under  Federal  hazardous  materials 
transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101-5127,  is  shared  by  RSPA 
and  each  of  the  four  modal 
administrations:  the  Federal  Highway 
Administration,  the  Federal  Railroad 
Administration,  the  Federal  Aviation 
Administration,  and  the  United  States 
Coast  Guard.  RSPA  has  primary 
jurisdiction  over  packaging 
manufacturers,  reconditioners,  and 
retesters  (except  with  respect  to  bulk 
packagings,  which  are  the  responsibility 
of  the  applicable  modal  administration) 
and  a  shared  authority  over  shippers  of 
hazardous  materials.  RSPA  does  not 
enforce  regulations  appUcable 
exclusively  to  motor  C2irriers,  rail 
carriers,  air  carriers  or  vessel  carriers. 

RSPA's  Office  of  the  Chief  Counsel 
(OCC)  may  initiate  administrative 
proceedings  for  violations  of  the  HMR, 
and  these  proceedings  may  result  in  a 
civil  penalty,  an  order  directing 
compliance  actions,  or  both.  49  CFR 
107.307.  Administrative  proceedings  are 
initiated  by  mailing  a  notice  of  probable 
violation  (NOPV)  to  a  person  believed  to 
have  violated  the  HMR.  49  CFR  107.311. 
The  notice  specifies  the  alleged 
violation(s)  of  the  HMR,  states  the 
proposed  penalty,  and  includes  a  copy 
of  the  inspection/investigation  report. 
Within  30  days  of  receiving  the  notice, 
the  recipient  of  the  notice  may  admit 
the  allegations  by  paying  the  proposed 
penalty,  make  an  informal  response,  or 
request  a  formal  hearing.  49  CFR 
107.313,  107.315. 

The  recipient  who  chooses  to  respond 
informally  submits  a  written  response  to 
the  OCC  to  contest  the  alleged  violations 
or  the  proposed  penalty.  The  OCC 
considers  the  inspection  report,  the 
response,  and  any  additional  evidence 
obtained  to  determine  whether  the 
recipient  committed  the  alleged 
violations  and,  if  so,  the  appropriate 
penalty  in  accordance  with  the  statutory 
criteria  for  penalty  determination,  49 
U.S.C.  5123(c).  See  also  RSPA's  civil 
penalty  guidelines  at  60  FR  12139 
[March  6,  1995].  If  the  recipient  requests 
an  informal  conference,  an  opportunity 
is  provided  to  supplement  the  written 
response  in  person  or  by  telephone  with 
the  OCC  attorney  and  the  inspector. 
Information  obtained  by  the  OCC  during 
the  informal  conference  becomes  part  of 
the  case  file.  The  Chief  Counsel  then 
issues  an  order  finding  a  violation  or 
violations  and,  for  each  violation  found. 


assesses  a  civil  penalty.  The  order  may 
be  appealed  to  the  RSPA  Administrator. 
See  generally  49  CFR  107.317, 
107.325(b). 

Alternatively,  the  recipient  may 
request  a  formal  administrative  hearing 
on  the  record  before  an  ALJ  from  DOT'S 
Office  of  Hearings.  At  the  conclusion  of 
the  hearing,  the  ALJ  determines  whether 
the  alleged  violations  have  been 
committed  and,  if  so,  imposes  a  penalty 
in  accordance  with  the  statutory 
assessment  criteria.  Either  party  may 
appeal  a  decision  of  the  ALJ  to  the 
RSPA  Administrator.  See  generally  49 
CFR  107.319, 107.325(a). 

At  any  time  during  an  informal  or  a 
formal  proceeding,  RSPA  and  the 
recipient  of  the  notice  may  agree  upon 
an  appropriate  resolution  of  the  case.  49 
CFR  107.327. 

n.  Proposed  Rule 

On  August  21, 1995,  RSPA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  under  Docket  HM-207E  [60  FR 
43430]  seeking  public  comment  on  a 
proposal  to  implement  a  pilot  program 
for  ticketing  certain  violations  of  the 
HMR.  On  October  17, 1995,  RSPA 
extended  the  comment  period  for  an 
additional  30  days.  See  60  FR  53729. 

Under  the  proposed  nile,  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  would  be  authorized  to 
issue  tickets  for  certain  HMR  violations 
that  are  currently  handled  through  the 
civil  penalty  process.  Violations  eligible 
for  inclusion  in  the  pilot  ticketing 
program  would  be  those  that  do  not 
have  a  substantial  impact  on  safety. 
Because  this  program  is  designed  to  ease 
administrative  and  regulatory  burdens 
on  persons  subject  to  enforcement 
proceedings  under  the  HMR,  violations 
currently  eligible,  imder  49  CFR 
107.309,  for  letters  of  warning  generally 
would  not  be  included  in  the  pilot 
ticketing  program. 

The  NPRM  contained  a  proposal  for  a 
two-year  pilot  program.  At  the  end  of 
two  years,  RSPA  would  evaluate  the 
program  in  terms  of  cost  savings,  time 
savings,  and  impact  on  the  effectiveness 
of  its  compliance  program.  The 
proposed  rule  also  suggested  a  number 
of  violations  for  inclusion  in  the  pilot 
ticketing  program,  including,  among 
others,  operating  under  an  expired 
exemption,  failing  to  register,  failing  to 
maintain  training  records,  and  failing  to 
file  incident  reports.  RSPA  indicated 
that,  based  on  comments  received  and 
experience  gained  through 
administration  of  the  pilot  ticketing 
program,  additional  types  of  violations 
mi^t  be  added  to  the  program.  These 
violations  would  not  be  processed 
under  the  pilot  ticketing  program  if  ' 


more  serious  violations  also  are  alleged. 
Furthermore,  a  previous  ticketing 
violation  will  be  considered  a  "prior" 
violation  in  the  event  of  a  future 
violation  of  the  HMR  by  the  same  party. 

In  the  proposed  rule,  RSPA  indicated 
an  expectation  that  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  would  delegate  ticketing 
authority  to  the  Director,  Office  of 
Hazardous  Materials  Enforcement 
(OHME),  who  may  redelegate  that 
authority.  RSPA  field  inspectors  would 
conduct  inspections  as  at  present. 
Supervisory  inspectors  then  would 
evaluate  field  inspector  reports  and 
issue  tickets  to  parties  when 
appropriate.  Consequently,  tickets 
would  not  be  issued  on  the  spot  by 
inspectors  following  an  inspection  but 
would  be  issued  shortly  thereafter.  The 
ticketing  process  would  be  limited  to 
those  cases  involving  violations 
identified  as  meeting  safety  risk  criteria 
for  ticketing  established  by  the 
Associate  Administrator. 

A  ticket  would  include  a  statement  of 
the  facts  supporting  the  alleged 
violation.  In  addition,  the  ticket  would 
set  forth  the  maximiun  penalty  provided 
by  statute,  the  proposed  penalty 
determined  according  to  the  RSPA  civil 
penalty  guidelines,  see  60  FR  12139 
[March  6, 1995],  and  the  ticket  penalty 
amoimt.  The  ticket  would  state  that  the 
recipient  must  pay  the  penalty  or 
request  a  hearing  within  30  days  of 
receipt  of  the  ticket. 

RSPA  proposed  that  the  civil  penalty 
contained  in  the  ticket  would  be 
substantially  less  than  the  penalty  that 
would  be  proposed  under  current 
procedures  or  that  could  be  imposed  by 
an  ALJ  at  a  hearing.  RSPA  also  stated 
that  if  the  recipient  pays  the  ticket 
amount  and  states  that  action  to  correct 
the  violation  has  been  taken,  the  matter 
would  be  closed  and  there  would  be  no 
further  agency  action.  If  the  recipient 
elects  not  to  pay  the  ticket  and  requests 
a  hearing,  RSPA  would  forward  the  case 
file  to  a  Coast  Guard  Hearing  Officer 
who  would  review  the  case  in 
accordance  with  Coast  Guard 
procedures  set  forth  at  33  CFR  1.07.  The 
Hearing  Officer  would  not  be  bound  by 
the  reduced  penalty  amount  in  the 
ticket  and  could  impose  a  civil  penalty 
as  high  as  the  proposed  penalty 
determined  under  RSPA's  civil  penalty 
guidelines.  The  Hearing  Officer's  factual 
findings  and  legal  conclusions  in  a 
particular  case  would  apply  solely  to 
that  case.  A  person  could  appeal  the 
decision  of  the  Hearing  Officer  to  the 
Commandant,  United  States  Coast 
Guard. 

RSPA  also  stated  in  the  proposed  rule 
that  a  recipient  would  waive  a  right  to 


a  hearing  by  failing  to  respond  to  ihe 
ticket  within  30  days.  Moveover.  failure 
to  respond  would  be  deemed  an 
admission  of  the  violation,  and  the 
reduced  penalty  would  be  owed  to 
RSPA.  An  unpaid  penalty  or  a  penalty 
imposed  by  the  Coast  Guard  Hearing 
Officer  or  the  Commandant  on  appeal 
would  constitute  a  debt  owed  to  the 
United  States  Government. 

ni.  Discussion  of  Comments 

RSPA  received  31  written  comments 
on  the  NPRM.  The  comments  were 
submitted  by  chemical  manufacturing 
companies,  trade  associations, 
transporters  and  private  individuals. 
Commenters  imiformly  supported 
RSPA's  efforts  to  streamline 
administrative  procedures,  cut  costs  and 
reduce  regulatory  burdens. 

Approximately  half  of  the 
commenters  supported  RSPA's  proposal 
but  with  various  recommended  changes. 
The  remainder  opposed  the  proposal, 
and  some  suggested  alternative  means  of 
improving  ciurent  enforcement 
proceduires. 

The  commenters  predominantly 
addressed  the  following  issues:  (1) 
Violations  under  the  pilot  ticketing 
program;  (2)  authority  to  issue  tickets; 

(3)  the  time-frame  for  issuing  a  ticket; 

(4)  the  time-frame  for  responding  to  a 
ticket;  (5)  the  option  to  respond 
informally;  (6)  processing  by  Coast 
Guard  Hearing  Officers;  (7)  civil  penalty 
amounts;  and  (8)  reduced  cost/burden. 

A  detailed  discussion  of  the 
comments,  and  RSPA's  response  to 
them,  is  provided  in  the  following 
summary. 

A.  Violations  Under  the  Pilot  Ticketing 
Program 

1 .  Impact  on  Safety 

RSPA  received  numerous  comments 
concerning  RSPA's  statement  in  the 
NPRM  that,  under  the  pilot  ticketing 
program,  it  would  issue  tickets  for 
violations  that  do  not  have  "substantial 
impacts"  on  safety.  RSPA  stated  that 
these  violations  might  include,  among 
others,  operating  under  an  expired 
exemption,  failing  to  register,  failing  to 
maintain  training  records,  and  failing  to 
file  incident  reports. 

The  commenters  generally  questioned 
why  the  agency  would  expend  limited 
resources  on  enforcing  regulations  that 
do  not  have  substantial  impacts  on 
safety.  Several  suggested  that  the 
regulations  in  question  either  be 
eliminated  or  that  enforcement  efforts 
with  respect  to  violations  of  those 
regulations  be  limited  to  the  issuance  of 
warning  letters. 

RSPA  disagrees  that  these  regulations 
should  be  deleted  from  the  HMR  or  that 


enforcement  actions  should  be  limited 
to  warning  letters.  The  registration, 
exemption  renewal  and  training  record 
requirements  are  mandated  bv  Federal 
hazmat  law.  which  also  mandates  that  a 
civil  penalty  be  imposed  for  violations 
of  any  provisions  of  that  law  or  the 
HMR.  In  addition,  although  violations  of 
these  regulations,  in  and  of  themselves, 
may  not  have  a  substantial  or  direct 
impact  on  safety,  their  enforcement  has 
important,  indirect  effects  on  safety. 

An  exemption  is  an  official 
authorization  to  do  something,  for  a 
two-vear  period,  that  is  not  authorized 
under  the  HMR.  49  U.S.C.  51 17(a)(2). 
See  also  49  CFR  107.119(a).  Renewal  is 
necessary  to  keep  the  exemption  in 
effect  and  to  allow  RSPA  to  ascertain 
that  practices  authorized  under  the 
exemption  still  provide  an  equal  or 
greater  level  of  safety  than  the  HMR.  As 
part  of  the  renewal  process,  an 
application  must  contain  all  relevant 
shipping  and  accident  experience 
related  to  activities  under  an  exemption. 
49  U.S.C.  5117(b).  See  also  49  CFR 
107.105(a)(5). 

The  failure  of  hazardous  materials 
offerors  or  transporters  to  register  with 
RSPA,  when  required,  affects  RSPA's 
ability  to  identif\'  and  monitor  those 
who  are  subject  to  the  registration 
requirements.  It  also  affects  RSPA's 
ability  to  collect  fees  that  are  distributed 
for  public  sector  planning  and  training 
for  States,  Indian  tribes  and  local 
communities,  to  deal  w\\h  hazardous 
materials  emergencies,  particularly 
those  involving  transportation.  See  49 
U.S.C.  5108(g):  49  CFR  Part  1 10.  These 
State  and  local  programs  affect  safety. 
Failure  to  register  directly  affects  these 
programs. 

Faihng  to  maintain  training  records, 
similarly,  does  not  directly  impact 
safety.  Nevertheless,  training  records  are 
the  means  of  verifying  that  hazmat 
employees  have  been  trained  to 
recognize  and  identif\'  hazardous 
materials,  have  knowledge  of  specific 
requirements  of  the  HMR  applicable  to 
functions  they  perform,  and  have 
knowledge  of  emergency  response 
information,  self-protection  measures 
and  accident  prevention  methods  and 
procedures.  Federal  hazmat  law  states: 

After  completing  the  training,  eac  h  hazmat 
employer  shall  certify,  with  dc^  jmentation 
the  Secretary  of  Transportation  may  require 
by  regulation,  that  the  hazmat  employees  of 
the  employer  have  received  training  and  have 
been  tested  on  appropriate  transportation 
areas  of  responsibility  •   *   * 

49  U.S.C.  5107(c).  See  also  49  CFR 
172.704(d).  Unquestionably,  the  training 
required  under  the  HMR  directly 
impacts  safety,  and  the  training  recordj 
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requirement  enables  verification  that  the 
training  is  being  conducted. 

Generally,  failing  to  file  incident 
reports  also  does  not  directly  impact 
safety.  Nonetheless,  RSPA  requires  that 
incident  reports  be  filed  as  a  means  for 
it  to  evaluate  the  effectiveness  of  its 
regulatory  program  and  to  determine  the 
need  for  regulatory  changes  to  address 
new  or  emerging  hazardous  materials 
transportation  safety  problems.  The 
requirement  to  file  incident  reports 
diroctly  supports  RSPA's  safety 
initiatives  and  is  one  of  the  only  means 
for  RSPA  to  obtain  detailed  information 
concerning  hazardous  materials 
incidents. 

As  supported  by  the  above  discussion, 
RSPA  does  not  agree  that  regulations 
that  do  not  have  a  direct  or  substantial 
impact  on  safety,  in  and  of  themselves, 
necessarily  should  be  deleted  from  the 
HMR  or  enforced  only  through  the 
issuance  of  warning  letters. 

2.  Definitive  List  of  Violations  Subject  to 
Ticketing 

Five  commenters  asked  that  RSPA 
establish  a  definitive  list  of  violations 
subject  to  the  pilot  ticketing  program. 
RSPA  beUeves  that  there  is  a  legitimate 
need  for  flexibility  during  the  initial  two 
years  of  this  program.  Consequently, 
RSPA  will  not  establish  a  definitive  list 
of  violations,  but  will  begin  the  program 
.  by  addressing  the  violations  discussed 
above.  Based  on  experience  gained 
through  administration  of  the  pilot 
ticketing  program,  additional  types  of 
violations  may  be  added  or  certain  types 
of  violations  deleted  from  the  program. 
At  the  end  of  the  two-year  pilot     , 
program,  RSPA  will  evaluate  the  ' 
program  in  terms  of  cost  savings,  time 
savings,  and  effectiveness. 

FiBally,  at  the  request  of  one 
commenter,  RSPA  wishes  to  clarify  that 
tickets  will  not  be  issued  for  violations 
it  believes  to  be  willful. 

B.  Authority  To  Issue  Tickets 

One  commenter  asked  that  RSPA 
clarify  who  would  issue  tickets  under 
the  pilot  program.  Another  commenter 
expressed  concern  that  RSPA  might 
delegate  ticketing  authority  to  "others," 
including  States.  The  NPRM  indicated 
that  the  Associate  Administrator  for 
Hazardous  Materials  Safety  would  issue 
tickets.  It  is  common  practice  to  provide 
authority  in  regulations  to  the  highest 
level  agency  official  responsible  for  a 
particular  program.  It  is  then  that 
official's  choice  whether  to  retain  that 
authority  or  to  delegate  it.  Presently,  it 
is  contemplated  that  the  Associate 
Administrator  will  delegate  this   i 
authority  to  the  Director,  OHME,  who 
will  delegate  this  authority  to  OHME 


supervisory  inspectors.  RSPA  does  not 
intend  to  delegate  ticket-writing 
authority  to  any  entity  outside  the 
agency.  Although  States,  local 
governments  and  Indian  tribes  often 
incorporate  the  HMR  by  reference  into 
their  own  regulations,  they  usually  do 
not  incorporate  RSPA's  procedural 
regulations  but  instead  use  their  own 
existing  procedures  for  handling 
violations  of  State  and  local  and  Indian 
tribe  regulations. 

Three  commenters  also  expressed 
concern  that  the  proposed  pilot 
ticketing  program  would  lead  to  a  ticket- 
writing  frenzy  by  RSPA  inspectors,  who 
would  find  it  easy  to  write  tickets  in 
order  to  provide  a  tangible  record  of  the 
inspectors'  enforcement  activities.  One 
of  the  three  commenters  stated  that  the 
program  may  encourage  inspectors  to 
focus  on  "perceived  non-threatening 
technical  violations  that  have  in  the  past 
often  been  cooperatively  and  siunmarily 
addressed." 

RSPA  does  not  require  its  inspectors 
to  initiate  a  certain  number  of 
enforcement  actions,  and  job 
performance  is  not  measured  by  the 
number  of  enforcement  actions  that 
result  from  their  inspections.  Also,  at 
the  inspector  level,  discovery  of 
ticketing  or  other  types  of  violations 
results  in  the  same  amount  of  work  for 
that  inspector.  Consequently,  there  is  no 
incentive  for  an  inspector  to  focus  on 
ticketing  violations  to  the  exclusion  of 
other,  more  serious  violations. 

C.  Time-Frame  for  Issuing  a  Ticket 

Several  commenters  were  concerned 
that  the  NPRM  did  not  specify  a  time- 
frame within  which  tickets  would  be 
issued  after  the  agency's  discovery  of  an 
apparent  violation.  One  commenter 
suggested  that  RSPA  issue  tickets  within 
60  days  of  discovery  of  an  apparent 
violation.  RSPA  agrees  that  establishing 
a  goal  for  the  timely  issuance  cf  tickets 
would  be  useful  to  both  the  agency  and 
the  regulated  coramimity.  Consequently, 
RSPA  will  endeavor  to  issue  tickets  as 
expeditiously  as  possible,  generally 
within  60  days  after  an  apparent 
violation  has  been  discovered. 

D.  Time-Frame  for  Responding  to  a 
Ticket 

hi  the  NPRM,  RSPA  proposed  to 
require  a  response  to  a  ticket  within  30 
days  of  the  date  the  ticket  was  received. 
Several  commenters  remarked  that  the 
30-day  time  period  was  too  short  and 
asked  that  it  be  extended  to  either  45  or 
60  days  in  order  to  allow  sufficient  time 
for  the  ticket  recipient  to  investigate  the 
violations  alleged  in  the  ticket.  One 
commenter  remarked  that  30  days 
would  not  be  sufficient  time  for  a  ticket 


to  "find  its  way  through  [an] 
organization  to  the  right  place  to  be 
either  appealed  or  paid."  Others  cited 
mail  delays,  hoUdays  and  business 
travel  as  reasons  why  the  response  time 
should  be  longer  than  30  days.  RSPA 
agrees  that  a  30-day  response  time  may 
be  too  short  in  some  instances  and, 
therefore,  agrees  that  45  days  is  a  more 
suitable  time-frame  fOr  responding  to  a 
ticket. 

E.  Option  to  Respond  Informally; 
Processing  by  Coast  Guard  Hearing 
Officers 

Niunerous  commenters  objected  to  the 
two  limited  options  for  responding  to  a 
ticket,  as  proposed  in  the  NPRM.  RSPA 
proposed  to  allow  persons  to  either  pay 
the  ticket  or  to  request  a  hearing  before 
a  Coast  Guard  Hearing  Officer  who 
would  review  the  case  in  accordance 
with  Coast  Guard  procedures.  One 
commenter  strongly  recommended  that 
DOT  consider  an  intermediate  option 
for  resolving  tickets  prior  to 
burdensome,  costly,  last-resort  court 
proceedings.  Another  stated  that  the 
two-year  pilot  program  is  worthwhile, 
but  that  the  proposed  rule  should  be 
modified  to  ensiue  that  due  process 
rights  are  preserved  where  there  is  a 
reasonable  basis  to  dispute  alleged 
violations.  This  commenter  asked  that 
RSPA's  pilot  ticketing  program  include 
procedures  for  filing  an  informal 
response  or  request  for  hearing  under 
RSPA's  current  informal  response  and 
hearing  procedures  at  49  CFR  107.317 
and  49  CFR  107.319,  respectively.  The 
commenter  added  that  the  informal 
response  option  eliminates  the  need  to 
engage  an  attorney  and  to  go  through  the 
costly  hearing  process. 

Many  of  these  same  comm.enters,  in 
addition  to  others,  also  objected  to 
RSPA's  proposal  to  forward  cases  to 
Coast  Guard  Hearing  Officers  for 
processing  under  Coast  Guard 
procediu-es  where  a  person  elects  not  to 
pay  a  ticket  and  requests  a  hearing. 
These  objections  were  based  on  the  fact 
RSPA's  proposal  would  require  the 
industry  to  famiUarize  itself  with  a  new 
set  of  procedures,  thereby  increasing  the 
regulatory  burden  on  the  industry.  Also, 
many  commenters  questioned  the  Coast 
Guard's  familiarity  with  the  HMR  to  the 
extent  it  applies  to  transportation  other 
than  by  water.  One  commenter  stated 
that  RSPA's  proposal  should  be 
modified  to  include  the  right  to  appeal 
to  the  RSPA  Administrator,  rather  than 
to  the  Commandant  of  the  Coast  Guard, 
in  order  to  have  some  uniformity  in 
penalty  amoimts  for  similar  violations. 
Another  commenter  stated  that  the  OCC 
and  DOT'S  ALJs  are  well  qualified  to 
evaluate  the  substance  of  HMR 


violations  and  to  assess  appropriate 
penalty  levels  and  should  be  involved 
in  the  pilot  ticketing  program  rather 
than  the  Coast  Guard. 

RSPA  does  not  agree  with  those 
commenters  who  question  Coast  Guard 
Hearing  Officers'  ability  to  efficiently 
process  RSPA  ticketing  cases.  The  HMR 
requirements  with  respect  to  exemption 
renewal,  registration,  incident  reporting 
and  training  records  apply  to,  among 
others,  carriers  by  vessel.  Nevertheless, 
after  reviewing  all  the  comments,  RSPA 
has  decided  that  it  would  be  more 
efficient  and  cost-effective,  and  in  the 
interest  of  the  industry  and  the  agency, 
to  keep  the  pilot  ticketing  program 
within  RSPA  and  to  use  essentially  the 
same  current  procedures  outlined 
above,  if  a  person  elects  to  contest  a 
ticket.  Specifically,  if  a  pe    on  elects  to 
contest  a  ticket,  that  person    .ay  do  so, 
within  45  days  of  receiving  L  ^  ticket, 
by  making  an  informal  respor  e  under 
49  CFR  107.317  or  requesting  c  'ormal 
hearing  under  49  CFR  107.319. 

The  ticket  will  be  the  functional 
equivalent  of  an  NOPV,  and  contested 
matters  will  be  handled  by  the  OCC  as 
at  present.  The  OCC  will  not  be  bound 
by  the  reduced  penalty  amoujit  shown 
on  the  ticket  and  could  impose  a 
penalty  as  high  as  the  proposed  penalty 
determined  under  RSPA's  civil  penalty 
guidelines,  which  is  also  shown  on  the 
ticket.  In  no  case  will  the  OCC  seek  a 
penalty  greater  than  the  highest  penalty 
amoimt  shown  on  the  ticket. " 

Anyone  choosing  to  contest  a  ticket 
will  have  the  case  processed  by  the  OCC 
as  at  present.  In  this  way,  RSPA 
provides  a  streamlined  process  for  those 
who  do  not  wish  to  contest  an  alleged 
violation  and  leaves  the  present  system 
intact  for  those  who  wish  to  contest  an 
alleged  violation  and  avail  themselves 
of  the  current,  famiUar  procedures. 

F.  Civil  Penalty  Amounts 

}.  Amount  of  Penalty  Reductions 

RSPA  stated  in  the  NPRM  that 
penalties  under  the  pilot  ticketing 
program  would  be  "substantially  less 
than  the  penalty  that  would  be  proposed 
under  current  procedures  or  that  could 
be  imposed  by  an  ALJ  at  a  hearing." 
Several  commenters  noted  that  RSPA 
did  not  quantify  the  percentage  or  dollar 
amount  of  the  reduced  penalties.  Two 
commenters  stated  that  the  key  to  a 
successful  pilot  ticketing  program  is 
substantially  reduced  penalties  that 
serve  as  an  inducement  for  companies 
to  accept  civil  penalty  responsibiUty  in 
return  for  eliminating  costs  associated 
with  contesting  the  violation. 
Commenters  suggested  that  penalties 
assessed  under  the  pilot  ticketing 


program  be  at  least  50  percent  less  than 
the  penalties  that  would  be  assessed 
under  current  procedures.     ^ 

RSPA  agrees  that  penalties  under  the 
pilot  ticketing  program  should  be 
sufficiently  low  to  provide  an  incentive 
to  pay.  Therefore,  RSPA  will  continue  to 
calculate  a  penalty  as  it  does  under  its 
current  procedures  and  guidelines,  but 
it  will  reduce  that  penalty  by  50  percent 
where  the  violation  at  issue  is  processed 
under  this  program.  Nevertheless,  the 
ticketing  program  is  a  pilot  program  and 
RSPA  later  may  decide  to  reduce 
ticketing  penalties  by  more  or  by  less 
than  50  percent  of  the  penalty 
calculated  under  current  procedures 
and  guidelines,  based  on  experience 
with  the  program.  In  no  case  will  a 
penalty  be  less  than  $250. 

One  commenter  suggested  that  RSPA 
■  waive  or  reduce  penalties  even  further 
when  ticket  recipients  demonstrate 
compliance,  within  a  specific  time 
period,  with  the  HMR.  Federal  hazmat 
law  requires  that  a  penalty  be  assessed 
where  a  violation  of  the  regulations 
occurs.  Specifically,  Section  5123  of 
Federal  hazmat  law  states: 

A  person  thai  knowingly  violates  this 
chapter  or  a  regulation  prescribed  or  order 
issued  under  this  chapter  is  liable  to  the 
United  States  Government  for  a  civil  penalty 
of  at  least  S250  but  not  more  than  S2S,000 
for  each  violation. 

49  U.S.C.  5123. 

2.  Incentives  to  Pay  or  Not  Pay  Tickets 

Several  commenters  voiced  concern 
regarding  RSPA's  proposal  to  assess 
penalties  imder  the  pilot  ticketing 
program  that  are  substantially  less  than 
the  penalties  that  would  be  proposed 
under  current  procedures  or  that  could 
be  imposed  by  an  ALJ  at  a  hearing.  They 
stated  that  the  disparity  in  civil  penalty 
amounts,  plus  the  threat  of  having  the 
penalty  increase  if  a  person  contests  a 
ticket,  serves  to  create  an  economic 
incentive  to  simply  pay  the  ticket 
despite  the  violation  history  that  doing 
so  would  create.  Several  other 
commenters  reached  the  opposite 
conclusion  and  stated  that  the  disparity 
would  not  create  an  economic  incentive 
to  pay  the  ticket  because  paying  the 
penalty  would  affect  one's  violation 
history  and  could  result  in  higher 
penalties  for  future  violations.  Instead, 
these  commenters  predicted  a  rise  in  the 
numbers  of  hearings  and  suggested  that, 
to  avoid  this  result,  RSPA  not  count 
ticketing  violations  as  prior  violations. 
Some  commenters  also  voiced  concern 
that  lower  penalties  would  provide  an 
economic  incentive  for  companies  not 
to  comply  with  the  HMR;  in  other 
words,  it  would  cost  less  to  pay  the 
penalty  than  to  comply  with  the  HMR. 


RSPA  does  not  agree  that  reduced 
penalties  for  ticketing  violations  will  be 
an  economic  incentive  to  pay  tickets  at 
the  expense  of  one's  violation  history. 
The  pilot  ticketing  program,  with  its 
reduced  penalties,  provides  a 
streamlined  procedure  for  those  who 
might  not  dispute  that  a  violation  has 
occurred — for  example,  failure  to 
register  or  to  renew  an  exemption — but 
who  would  dispute  the  proposed 
penally,  under  current  procedures,  as 
too  high.  Under  the  pilot  ticketing 
program,  these  people  have  the  option 
of  admitting  the  violation  and  paying  a 
substantially  lower  civil  penalty 
Because  RSPA  has  decided,  in  response 
to  numerous  comments,  to  authorize  an 
informal  response  and  to  leave  the  pilot 
ticketing  program  within  RSPA.  those 
who  dispute  a  ticket  can  choose  to  make 
an  informal  response  or  they  may 
request  a  formal  hearing  and  the  case 
will  be  handled  under  ourent  OCC 
procedures.  Consequently,  lower  ticket 
penalties  provide  an  opportunity  for 
those  who  do  not  contest  the  violation 
but  who  would  contest  the  amount  of 
the  penalty  under  current  procedures  to 
pay  lower  ticket  penalties  and  avoid 
OCC  involvement.  Nevertheless,  any 
person  who  receives  a  ticket  may  choose 
to  have  the  case  processed  under 
existing  OCC  procedures. 

Likewise.  RSPA  does  not  agree  that 
counting  ticketing  violations  as  prior 
violations  in  future  cases  will  result  in 
an  increased  number  of  requests  for 
formal  hearings,  or  even  in  an  increase 
in  the  number  of  informal  responses. 
Under  ciurent  OCC  procedures,  the 
violations  that  have  been  identified  for 
processing  under  the  pilot  ticketing 
program  already  count  as  prior 
violations.  Indeed,  Federal  hazmat  law 
requires  RSPA  to  consider  violation 
histories  when  assessing  civil  penalties 
49US.C.  5123. 

hi  the  NPRM.  RSPA  proposed  to 
continue  counting  ticketing  violations 
as  prior  violations,  and  RSPA  reaffirms 
that  position  here.  Nevertheless,  RSPA 
agrees  that  ticketing  violations  should 
be  given  less  weight,  in  the  event  of 
future  violations,  than  more  serious 
non-ticketing  violations.  Therefore. 
RSPA  intends  initially  to  give  prior 
ticketing  violations  only  one-half  the 
weight  of  prior  non-ticketing  violations. 
In  the  future.  RSPA  may  decide  to  give 
more  or  less  weight  to  ticketing 
violations  as  it  gains  experience  with 
this  pilot  program. 

Finally,  RSPA  does  not  agree  that 
lower  ticket  penalties  will  provide  an 
economic  incentive  for  people  not  to 
comply  with  the  HMR.  The  amount  of 
the  penalty,  the  violation  history  that 
will  result  from  non-compliance,  and 
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the  processing  of  repeat  violations  by 
the  OCX]  shoidd  be  incentive  enough  to 
comply  with  the  HMR.  i 

3.  Penalty  Guidelines 

Two  commenters  questioned  whether 
using  RSPA's  March  6. 1995  civil 
penalty  guidelines  as  proposed  in  the 
NPRM  is  contrary  to  RSPA's  own 
pronouncements  regarding  the  meaning 
and  use  of  its  guidelines.  One 
commenter  noted  that  RSPA  proposed 
to  have  the  ticket  include  "the  proposed 
penalty  determined  according  to  the 
RSPA  dvil  penalty  guidelines"  but  that 
RSPA  stated  in  the  preamble  to  the 
guidelines  that  they  were  "merely 
informational,  [and]  not  finally 
determinative  of  any  issues  or  rights, 
and  do  not  have  the  force  of  law."  60 
PR  12139.  The  commenter  questioned 
whether  utilizing  the  penalty  guidelines 
to  discourage  ticket  recipients  from 
contesting  alleged  violations  converts 
those  guidelines  into  determinative 
rules  under  United  States  Telephone 
Association  v.  FCC,  28  F.3d  1232 
(D.CCir.  1994)  and  Used  Equipment 
Sales,  Inc.  v.  Department  of 
Transportation.  54  F.3d  862  (D.C.  Qr 
1995). 

RSPA  did  not  intend  to  imply  in  the 
NPRM  that  the  penalty  guidelines 
would  be  used  in  any  way  that  differs 
from  current  procedure.  As  noted  in  the 
preamble  to  the  penalty  guidelines: 

These  guidelines  are  a  preliminary 
assessment  tool  used  by  RSPA  personnel. 
and  they  create  no  rights  in  any  party.  They 
contain  baseline  amounts  or  ranges  for 
violations  that  frequently  have  been  cited  in 
RSPA  hazmat  NOPVs.  When  a  violation  not 
described  in  the  guidelines  is  encountered,  it 
sometimes  is  possible  to  determine  a  t)aseline 
penalty  by  analogy  to  a  similar  violation  in 
the  guidelines. 

Even  when  the  guidelines  are  applicable  to 
a  violation,  the  use  of  the  guidelines  is  only 
a  starting  point.  They  promote  consistency 
and  generally  are  used  to  provide  some 
standard  for  imposing  similar  penalties  in 
similar  cases.  However,  no  two  cases  are 
identical,  and  ritualistic  use  of  the  guidelines 
would  produce  arbitrary  results  and,  most 
significantly,  would  ignore  the  statutory 
mandate  to  consider  several  specific 
assessment  criteria.  Therefore,  regardless  of 
whether  the  guidelines  are  used  to  determine 
a  baseline  amount  for  a  violation,  RSPA 
enforcement  and  legal  personnel  must  apply 
the  statutory  assessment  criteria  to  alt 
relevant  information  in  the  record  concerning 
any  alleged  violation  and  the  apparent 
violator.  These  criteria  are  in  49  U.S.C.  5123 
and  49  CFR  107.331. 

•  •  •  the  guidelines  are  not  binding  on 
RSPA  or  Department  of  Transportation 
personnel.  Enforcement  personnel  and  staff 
attorneys  generally  use  the  guidelines  as  a 
starting  point  for  penalty  assessment. 
However,  they,  the  Chief  Counsel, 
administrative  law  judges  (AL)s)  and  the 


RSPA  Administrator  may  deviate  from  the 
guidelines  where  appropriate,  and  are  legally 
t)ound  only  by  the  statutory  assessment 
criteria. 

60  FR  12139.  At  the  time  the  penalty, 
guidelines  final  rule  and  the  NPRM  in 
this  matter  were  published,  RSPA  was 
aware  of  the  D.C.  Circuit  Coiul  opinion 
in  United  States  Telephone  Ass'n  v. 
FCC,  cited  above.  RSPA  reviewed  the 
FCC  case  and  discussed,  in  the  preamble 
to  the  penalty  guidelines  final  rule,  why 
the  penalty  guidelines  are  a  policy 
statement  and.  therefore,  not  subject  to 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  551  et  seq.  See  60  FR  12139. 

In  fact.  RSPA  published  its  guidelines 
as  an  informational  appendix  to  its  rules 
and  not  as  a  regulation.  Also,  RSPA 
does  not  use  its  guidelines  in  a  rote 
fashion  to  automatically  determine  a 
proposed  penalty  but  instead  applies 
the  statutory  criteria  and  the  guidelines 
to  all  of  the  particular  evidence  in  each 
case  to  arrive  at  a  proposed  penalty. 
Consequently,  use  of  RSPA's  penalty 
guidelines  as  a  starting  point  when 
assessing  civil  penalties  either  under 
current  procedures  or  under  the  pilot 
ticketing  program  does  not  turn  the 
guidelines  into  rules  that  would  require 
notice  and  comment.  RSPA's  actions  are 
consistent  with  both  of  the  cited  cases. 

G.  Reduced  Cost/Burden 

A  significant  number  of  commenters 
stated  that  the  pilot  ticketing  program, 
as  proposed,  would  not  accomplish 
RSPA's  stated  goals  of  streamlining 
administrative  procedures,  cutting  costs 
and  reducing  regulatory  burdens  on 
persons  subject  to  the  HMR.  These 
commenters  said  that  the  pilot  ticketing 
program,  as  proposed,  could  be 
counterproductive  and  would 
ultimately  create  another  layer  of 
administrative  procedures,  add  costs 
and  increase  regulatory  burdens  on  the 
industry.  Many  commenters  thought 
that  the  pilot  ticketing  program,  as 
proposed,  would  unnecessarily 
complicate  the  enforcement  process  for 
ticketing  violations.  Many  commenters 
stated  that  they  did  not  see  any  real 
savings  to  either  the  Federal 
Government  or  the  regulated  industry 
under  the  proposal. 

As  discussed  above,  RSPA  agrees  that 
the  pilot  ticketing  program,  as  proposed, 
would  have  added  another  layer  of 
procedures  and  might  not  have  resulted 
in  the  cost  savings  RSPA  originally 
anticipated.  Consequently,  RSPA  has 
modified  the  proposal  as  outlined 
above,  i.e.,  RSPA  will  keep  the  pilot 
ticketing  program  within  the  agency  and 
will  continue  to  have  the  OCC  process 
contested  cases  under  current 


procedures.  RSPA  believes  that  this 
streamlined  procediue  will  result  in  the 
cost  savings  and  reduced  regulatory 
burden  that  RSPA  originally  anticipated 
when  it  published  its  proposal. 

Specifically,  anyone  who  opts  to  pay 
a  ticket  will  realize  immediate  cost 
savings  in  that  the  proposed  penalty 
will  be  half  of  what  it  would  have  been 
under  current  procedures.  Also,  the 
ticket  recipient  avoids  the  need  to  make 
a  detailed  written  response  to  the 
agency  (other  than  a  statement  of  i^ 

corrective  action)  and  avoids  the 
subsequent  written  and  oral 
communications  that  arise  during  OCC 
processing  of  cases.  The  formal  hearing 
process  is  bypassed,  and  legal  fees  are 
avoided.  Furthermore,  there  is  no  OCC 
or  post-ticket  OHME  involvement  in  the 
enforcement  action  where  a  ticket 
recipient  opts  to  pay  a  ticket.  The  OCC 
avoids  having  to  issue  an  NOPV,  hold 
an  informal  conference,  respond  to 
compromise  offers,  issue  an  order, 
participate  in  ALJ  proceedings,  draft  a 
decision  on  appeal,  and  issue  a  close- 
out  letter.  0(^/[E  avoids  involvement  in 
the  informal  conference  and  formal 
hearings,  and  will  not  have  to  interact 
with  the  OCC  on  factual  and  technical 
issues. 

Where  a  ticket  is  contested,  current 
procediu^s  would  apply.  Nevertheless, 
there  will  be  some  savings  to  the  OCC 
who  will  not  be  required  to  issue  an 
NOPV  but  can  rely  on  the  ticket  to  have 
provided  notice  of  the  alleged  violations 
to  the  ticket  recipient.  Furthermore, 
when  the  OCC  receives  a  case  from 
OHME,  the  package  will  not  only 
contain  the  ticket  but  a  response  to  the 
ticket  which  may  set  forth  corrective 
action  and  may  contain  a  compromise 
offer.  This  information  will  allow  the 
OCC  to  begin  processing  the  case  at  a 
more  advanced  stage  than  otherwise 
would  be  the  case  and  will  reduce 
overall  processing  time. 

H.  Miscellaneous 

In  discussing  the  pilot  ticketing 
program,  one  commenter  made  two 
statements  that  require  a  response.  First, 
the  commenter  stated  that  the  NPRM  is 
silent  on  the  consequences  of  paying  a 
civil  penalty  without  "the  requested 
admission  of  guilt."  RSPA  does  not 
require  an  admission  of  guilt  either 
under  the  pilot  ticketing  program  or 
under  current  procedures.  In  either  case, 
when  a  person  pays  a  civil  penalty,  the 
case  is  closed  and  counts  as  a  prior 
violation  in  the  event  of  a  futvue 
violation  of  the  HMR.  No  admission  of 
guilt  is  required. 

The  same  commenter  questioned 
whether  the  agency  will  require 
evidence  of  corrective  action  under  the 


pilot  ticketing  program.  RSPA  currently 
requests  and  encourages  persons  who 
have  violated  the  HMR  to  submit 
evidence  of  corrective  action  to  the 
agency.  RSPA  will  continue  this 
practice  imder  the  pilot  ticketing 
program.  The  exit  briefing  form  that 
RSPA  inspectors  leave  with  a  person  at 
the  end  of  an  inspection  contains 
language  encouraging  the  submission  of 
documented  corrective  action  to  the 
agency  as  soon  as  possible.  The  ticket, 
like  an  NOPV,  will  also  contain  similar 
language.  In  the  event  that  a  ticket  is 
paid  but  no  evidence  off  orrective 
action  has  been  submitted,  the  agency 
will  send  a  letter  to  the  ticket  recipient 
again  encoiuaging  the  submission  of 
documented  corrective  action — just  as  it 
does  in  non-ticketing  cases  where 
payment  is  made  in  response  to  an 
NOPV.  Under  current  procedures,  RSPA 
receives  some  docimiented  corrective 
action  in  virtually  all  of  its  enforcement 
cases. 

Several  commenters  also  questioned 
the  relationship  between  RSPA's  pilot 
ticketing  program  and  tickets  issued  for 
violations  of  State  and  Federal  motor 
carrier  safety  regulations.  As  stated 
above,  the  authority  for  enforcement 
under  Federal  hazmat  law.  49  U.S.C. 
5101-5127.  is  shared  by  RSPA  and  each 
of  the  fovu  modal  administrations.  RSPA 
has  primary  jurisdiction  over  packaging 
manufacturers,  reconditioners  and 
retesters  (except  with  respect  to  single- 
mode  bulk  packagings,  which  are 
primarily  the  responsibility  of  the 
applicable  modal  administration)  and  a 
shared  authority  over  shippers  of 
hazardous  materials.  RSPA  does  not 
enforce  Federal  or  State  motor  carrier 
safety  regulations.  To  the  extent  that 
motor  carriers  are  affected  by  RSPA's 
pilot  ticketing  program,  it  generally  will 
be  because  of:  (1)  Their  shipper 
activities;  (2)  their  failure  to  comply 
with  the  HMR's  carrier  incident 
reporting  requirements;  or  (3)  their 
failure  to  comply  with  the  HMR's 
registration  requirements. 

IV.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
The  rule  is  not  significant  according  to 
the  Regulatory  Policies  and  Procedures 
of  the  Department  of  Transportation  (44 
FR  11034). 

The  changes  adopted  in  this  rule  do 
not  result  in  any  additional  costs  to 
persons  subject  to  the  HMR,  but  result 


in  modest  cost  savings  to  a  small 
number  of  them  and  to  the  agency. 
Because  of  the  minimal  economic 
impact  of  this  rule,  preparation  of  a 
regulatory  impact  analysis  or  a 
regulatory  evaluation  is  not  warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism")  and  does  not  have 
sufficient  Federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  does  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR;  thus,  there  are  no  direct  or 
indirect  adverse  economic  impacts  for 
small  units  of  government,  businesses  or 
other  organizations. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subiects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  107  is  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  44701;  49 
CFR  1.45,  1.53. 

2.  In  §  107.307,  paragraph  (a)  is 
revised  to  read  as  follows: 

§107.307    General. 

(a)  When  the  Associate  Administrator 
for  Hazardous  Materials  Safety  and  the 
Office  of  the  Chief  Counsel  have  reason 
to  believe  that  a  person  is  knowingly 
engaging  or  has  knowingly  engaged  in 


conduct  which  is  a  violation  of  the 
Federal  hazardous  material 
transportation  law  or  any  provision  of 
this  subchapter  or  subchapter  C  of  this 
chapter,  or  any  exemption,  or  order 
issued  thereunder,  for  which  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  or  the  Office  of  the 
Chief  Counsel  exercise  enforcement 
authority,  they  may — 

(1)  Issue  a  warning  letter,  as  provided 
in  §107.309; 

(2)  Initiate  proceedings  to  assess  a 
civil  penalty,  as  provided  in  either 
§§107.310  or  107.3111 

(3)  Issue  an  order  directing 
compliance,  regardless  of  whether  a 
warning  letter  has  been  issued  or  a  civil 
penalty  assessed;  and 

(4)  Seek  any  other  remedy  available 
under  the  Federal  hazardous  material 
transportation  law. 


§107.307    [Anwnded] 

3.  In  addition,  in  §  107  307,  in 
paragraph  (b).  the  wording  "Office  of 
Chief  Counsel"  is  revised  to  read  'the 
Associate  Administrator  for  Hazardous 
Materials  Safety  and  the  Office  of  the 
Chief  Counsel". 

§107.309    [Amended] 

4.  hi  §  107.309.  at  the  beginning  of 
paragraph  (a),  the  wording  "In  addition 
to  the  initiation  of  proceedings  under 

§  107.307  for  the  imposition  of  sanctions 
or  other  remedies,  the"  is  revised  to 
read  "The". 

5.  Section  107.310  is  added  to  read  as 
follows: 

§107.310    Ticketing. 

(a)  For  an  alleged  violation  that  does 
not  have  a  direct  or  substantial  impact 
on  safety,  the  Associate  Administrator 
for  Hazardous  Materials  Safety  may 
issue  a  ticket 

(b)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  issues  a 
ticket  by  mailing  it  by  certified  or 
registered  mail  to  the  person  alleged  to 
have  committed  the  violation.  The  ticket 
includes: 

(1)  A  statement  of  the  facts  on  whuh 
the  Associate  Administrator  bases  the 
conclusion  that  the  person  has 
committed  the  alleged  violation; 

(2)  The  maximum  penalty  provided 
for  by  statute,  the  proposed  full  penalty 
determined  according  to  RSPA's  rivil 
penalty  guidelines  and  the  statuton' 
criteria  for  penalty  assessment,  and  the 
ticket  penalty  amount,  and 

(3)  A  statement  that  within  45  days  of 
receipt  of  the  ticket,  the  person  must 
pay  the  penalty  in  accordance  with 
paragraph  (d)  of  this  section,  make  an 
informal  response  under  §  107.317.  or 
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request  a  formal  administrative  hearing 
under  §  107.319. 

(c)  If  the  person  makes  an  informal 
response  or  requests  a  formal 
administrative  hearing,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  forwards  the  inspection  report, 
ticket  and  response  to  the  Office  of  the 
Chief  Counsel  for  processing  under 
§§  107.307-107.339,  except  that  the 
Office  of  the  Chief  Counsel  will  not 
issue  a  Notice  of  Probable  Violation 
under  §  107.311.  The  Office  of  the  Chief 
Counsel  may  impose  a  civil  penalty  that 
does  not  exceed  the  proposed  full 
penalty  set  forth  in  the  ticket. 


(d)  Payment  of  the  ticket  penalty 
amount  must  be  made  in  accordance 
with  the  instructions  on  the  ticket. 

(e)  If  within  45  days  of  receiving  the 
ticket  the  person  does  not  pay  the  ticket 
amount,  make  an  informal  response,  or 
request  a  formal  administrative  hearing, 
the  person  has  waived  the  right  to  make 
an  informal  response  or  request  a 
hearing,  has  admitted  the  violation  and 
owes  the  ticket  penalty  amount  to 
RSPA. 

6.  In  §  107. 311.  paragraph  (a)  is 
revised  to  read  as  follows: 

§107.311    Notice  of  probable  violation. 

(a)  The  Office  of  Chief  Counsel  may 
serve  a  notice  of  probable  violation  on 


a  person  alleging  the  violation  of  one  or 
more  provisions  of  the  Federal 
hazardous  material  transportation  law 
or  any  provision  of  this  subchapter  or 
subchapter  C  of  this  chapter,  or  any 
exemption,  or  order  issued  thereimder. 
»        ♦        *        *        * 

Issued  in  Washington,  DC  on  February  12. 
1996  under  authority  delegated  in  49  CFR 
part  1. 

Kelley  S.  Coyner. 

Acting  Deputy  Administrator,  Research  and 
Special  Programs  Administration. 
[FR  Doc.  96-4203 filed  2-23-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  1, 91, 121, 125,  and  135 
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Range  Navigation  System  (LRNS) 
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SUMMARY:  This  action  revises  the 
Federal  Aviation  Regulations  for  certain 
overwater  operations  for  air  carriers, 
conunercial  operators,  and  general 
aviation  operators  of  large  and  of 
tuibine-powered  multiengine  airplanes. 
It  defines  and  clarifies  requirements  for 
using  long-range  navigation  systems 
(LRNS)  and  long-range  communication 
systems  (LRCS)  and  sets  forth  criteria 
for  navigation  and  conununication 
equipment  for  certain  overwater 
operations.  Under  this  rule,  air  carriers 
and  commercial  operators  are 
authorized  to  use  a  single  LRCS  and  a 
single  LRNS  for  extended  overwater 
routes  detailed  in  their  operations 
specifications.  Affected  general  aviation 
operators,  who  already  are  authorized  to 
use  a  single  LRCS  when  they  have  two 
very  high  firequency  (VHF) 
commxmication  systems,  are  authorized 
to  use  a  single  LRNS  in  overwater 
operations  in  the  Gulf  of  Mexico,  the 
Caribbean  Sea,  and  part  of  the  western 
AUantic  Ocean.  This  rule  gives  the  FAA 
greater  flexibiUty  in  responding  to 
advances  in  aviation  technology  and 
changes  in  the  operational  environment 
and  allows  operators  to  conduct 
extended  overwater  operations  without 
carrying  uimecessary  communication 
and  navigation  equipment. 
EFFECTIVE  DATE:  February  26, 1996. 
FOR  FURnCR  INFORMATION  CONTACT: 
.  Daniel  V.  Meier,  Jr.,  Project 
Development  Branch,  AFS-240,  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
telephone  (202)  267-3749. 

SUPPLEMENTARY  INFORMATION: 

Background  I 

Air  traffic  in  the  Gulf  of  Mexico,  the 
Caribbean  Sea,  and  part  of  the  western 
Atiantic  Ocean  (subsequently  referred  to 
in  this  document  as  the  geographic  area) 
has  increased  substantially  during  the 


last  20  years.  With  this  increase  has 
come  corresponding  technological 
advances  inherent  with  more  modem 
aircraft  and  improved  navigation  and 
communications  systems. 

Advances  in  aircraft  technology  have 
increased  the  overall  speed  and 
functional  reliability  of  modem 
airplanes.  These  high-speed  airplanes 
can  cover  routes  in  the  geographic  area 
much  more  quickly  than  their 
predecessors.  Because  of  their  higher 
speeds,  they  also  can  cover  greater 
distances  during  the  time  between 
hourly  fixes.  Thus,  the  number  of  routes 
in  the  geographic  area  where  time 
between  reliable  fixes  was  1  hour  or 
more  has  been  reduced  for  these 
airplanes.  Similarly,  the  airplane's 
exposure  to  the  loss  of  its  LRNS  before 
the  next  reliable  fix  can  be  obtained  is 
reduced.  Since  such  aircraft  also 
routinely  operate  at  higher  altitudes  en 
route,  they  can  conduct  very  high 
frequency  (VHF)  communications  at 
greater  ranges  from  their  corresponding 
ground  facilities  than  their 
predecessors. 

Advances  in  avionics  have  resulted  in 
increasingly  accurate  and  dependable 
navigation  systems,  using  inputs  from 
Loran  C,  Omega/very  low  frequency 
(VLF).  inertial  navigation,  or  reference 
systems  (INS),  and,  most  recently,  the 
global  positioning  satellite  navigation 
system  (GPS).  Each  navigation  system 
typically  gives  instantaneous  readouts 
of  position,  ground  speed,  wind,  and 
waypoint  progress.  Radio 
communication  systems  have  enjoyed 
similar  advances.  Bulky  vacuum  tube 
units  have  given  way  to  miniatimzed 
units  with  transistors,  precise  frequency 
selection,  and  high  reliability,  which 
produce  the  same  or  greater  transmitting 
power  than  older  models.  In  addition, 
the  proliferation  of  VHF  communication 
facihties  within  the  geographic  area 
ensures  that  many  routes  now  can  be 
flown  with  a  VHF  communications  gap 
of  no  more  than  30  minutes. 

The  increased  reliability  of  modem 
LRNS  reduces  navigation  errors. 
Sophisticated  flight  management 
systems  (FMS)  integrate  control  and 
navigation  systems  of  an  airplane  and 
combine  several  navigation  inputs  to 
provide  greater  position  reliability.  The 
multiple  navigation  inputs  into  an  FMS 
increase  the  accuracy  of  the  system,  and 
its  reliability  when  compared  to  earUer 
navigation  systems  which  only  received 
a  single  source  input.  If  the  LRNS  fails 
on  an  airplane  using  such  sophisticated 
equipment,  navigation  errors  inherent  in 
dead-reckoning  procedures  from  the 
moment  of  the  failure  until  the  next 
reporting  point  or  fix  should  be  well 
within  the  navigational  performance 


capability  required  for  the  route  to  be 
flown. 

Just  as  navigation  systems  have 
experienced  several  enhancements, 
ongoing  developments  in  data  link  and 
satellite' technology  also  have  resulted 
in  enhanced  communications.  The 
airbome  equipment  that  aircraft  use  has 
improved  due  to  advances  in  avionics 
reliability  and  miniaturization.  These 
smaller  imits  mean  less  weight  on  board 
the  airplane. 

The  FAA  believes  that  the  probabiUty 
that  an  airplane  would  experience  a 
failure  of  both  its  single  long-range 
commxmications  system  (LRCS)  and  its 
single  LRNS  when  suitable  navigation 
aids  caimot  be  received  is  minimal. 
Advanced  technology  notwithstanding, 
however,  a  single  LRCS  could  fail 
during  a  flight  segment  in  which  the 
airplane  is  operated  beyond  the  range  of 
VHF  radio  communication  equipment. 
Even  if  such  a  failure  did  occur,  the 
increased  density  of  other  air  traffic  in 
the  vicinity  could  provide  the  affected 
airplane  with  some  backup  VHF 
commimications  with  ATC.  Moreover, 
regardless  of  the  number  of  other 
aircraft  in  the  area,  if  the  flightcrew 
adheres  to  proper  operational 
procedures,  failure  of  the  LRNS  should 
not  lead  to  an  increased  potential  for 
conflict  between  aircraft  before  the 
airplane  could  come  into  range  of 
suitable  navigation  aids  (e.g.  non- 
directional  beacon,  very  high  frequency 
onmirange  (VOR),  etc.). 

Because  of  the  increased  speeds  and 
higher  altitudes  at  which  airplanes  now 
operate,  improved  equipment,  improved 
reliabiUty,  and  greater  accuracy  of  LRNS 
systems,  the  FAA  has  concluded  that, 
where  exposure  time  for  a  critical 
equipment  failure  is  1  hoiu'  or  less,  the 
following  is  true: 

•  The  probabiUty  of  a  failure  is  less 
than  the  probabiUty  of  a  failure  with 
less  modem  equipment; 

•  With  the  accuracy  of  the  present 

equipment,  operators  have  better 
knowledge  of  their  position  if  a  failiu* 
does  occur. 

All  of  the  factors  discussed  above 
have  brought  about  the  need  to  update 
the  regulations  to  conform  current 
technology  to  the  types  of  operations 
that  are  currently  being  authorized. 
Namely,  the  FAA  has  foimd  that 
operations  in  the  geographic  area  can  be 
conducted  without  the  bxuden  of 
additional  navigation  and 
communication  systems  carried  in  the 
aircraft.  Therefore,  on  a  case-by-case 
basis,  and  with  certain  conditions  and 
Umitations,  the  FAA  has  allowed  a 
niunber  of  operators  to  conduct 
operations  in  the  geographic  area  with 
a  single  LRCS  and  a  single  LRNS.  To 
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date,  such  operations  have  had  no 
adverse  effect  on  safety. 

General  Discussion  of  Current 
Requirements  for  Extended  Overwater 
Operations 

■  General  Aviation  Operations 

With  one  exception,  set  forth  in 
§  91.511(d),  14  Code  of  Federal 
Regulations  part  91.  subpart  F.  the  FAA 
currently  requires  large  and  turbine- 
powered  multiengine  airplanes  engaged 
in  overwater  operations  to  be  equipped 
with  two  independent  communication 
and  two  independent  navigation 
systems.  Communication  equipment 
must  be  appropriate  to  the  faciUties  to 
be4  used  and  able  to  transmit  to  and 
receive  from  at  least  one  surface  facility 
at  any  place  on  the  route.  Navigation 
equipment  must  be  able  to  provide  the 
pilot  with  the  information  necessary  to 
navigate  the  airplane  within  the 
airspace  assigned  by  ATC.  Under  the 
exception  in  §  91.511(d).  if  a  route 
requires  the  use  of  both  VHF  and  LRCS 
commimication  equipment,  and  the 
airplane  has  two  VHF  transmitters  and 
two  VHF  receivers,  then  only  one  LRCS 
transmitter  and  one  LRCS  receiver  is 
required  for  communications. 

Air  Carrier  and  Commervial  Operations 

Parts  121.  125.  and  135  also  require 
airplanes  engaged  in  extended 
overwater  operations  to  be  equipped 
with  two  independent  commimication 
and  two  independent  navigation 
systems.  Like  part  91,  parts  125  and  135 
require  that  the  communication 
equipment  be  appropriate  to  the 
faciUties  to  be  used  and  capable  of 
transmitting  to  and  receiving  from  at 
least  one  ground  facility  at  any  place  on 
the  route.  Although  the  regulatory 
language  differs  somewhat,  part  121 
contains  essentially  the  same 
requirements  for  communication 
equipment.  Specifically,  part  121 
requires  two  independent 
communication  systems  able  to 
communicate,  under  normal  operating 
conditions,  with  (1)  at  least  one 
appropriate  ground  station  from  any 
point  on  the  route  and  with  (2) 
appropriate  traffic  control  facilities  from 
any  point  in  the  airspace  within  which 
the  flights  are  intended.  These 
communication  systems  also  must  be 
able  to  receive  meteorological 
information  from  any  point  en  route. 
Unlike  part  91,  however,  parts  121, 125, 
and  135  do  not  allow  the  use  of  a  single 
LRCS  where  the  airplane  is  also 
equipped  with  two  VHF  radios  or 
systems.  Thus,  if  a  route  requires  use  of 
both  VHF  and  LRCS,  airplanes  operating 


under  parts  121, 125.  and  135  must  have 
two  VHF  radios  and  two  LRCS. 

Section  121.349(b)  allows  for  the  use 
of  a  single  automatic  direction  finder 
(ADF)  when  two  VOR  navigation  units 
are  installed  and  VOR  navigation  aids 
are  so  located  and  the  airplane  is  so 
fueled  that,  in  the  case  of  a  failure  of  the 
ADF,  the  fUght  may  proceed  safely  to  a 
suitable  airport  by  means  of  VOR  aids. 
In  all  other  cases,  when  use  of  ADF, 
VOR  navigation  equipment,  or  both,  is 
needed  for  primary  navigation,  the 
current  rules  for  parts  121. 125.  and  135 
require  the  airplane  to  be  equipped  with 
two  ADF  and  two  VOR  navigation  units, 
as  appropriate. 

General  Discussion  of  the  Rule 

The  FAA  is  expanding,  under  certain 
conditions,  the  authority  for  air  carriers 
and  commercial  operators  to  amend 
their  operations  specifications  to  use  a 
single  LRCS  and  a  single  LRNS.  The 
FAA  has  determined  tiiat.  for  the  time 
being,  the  authority  will  be  limited  to 
the  geographic  area.  This  limitation  is 
based  primarily  on  the  ready  availability 
of  navigation  and  communication 
facilities  within  the  geographic  area, 
which  provide  a  cmcial  buffer  in  the 
event  of  a  communication  or  navigation 
failure.  In  appropriate  circimistances, 
the  FAA  may  expand  the  areas  in  which 
operations  with  a  single  LRCS  and  a 
single  LRNS  will  be  permitted  for  part 
121, 125.  and  135  operators. 

Aside  from  the  current  authority  set 
forth  in  §§  91.511(d)  and  121.349fb). 
this  mle  does  not  change  the  general 
requirements  imder  parts  91.  121.  125. 
and  135  for  two  VHF  communication 
systems  and  two  each  of  any 
appropriate  navigation  systems  required 
for  the  route  to  be  flown  except  in  the 
geographic  area.  The  FAA  has 
concluded  that,  by  maintaining  these 
requirements,  air  transportation  safety  is 
not  compromised. 

The  FAA  is  amending  part  91  and 
creating  operation  specification 
authority  for  operators  under  parts  121, 
125.  and  135  based  on  the  factors 
mentioned  above  and  on  the  operator's 
abiUty  to  maintain  two-way 
communications  with  ATC  and.  where 
appropriate,  the  certificate  holder  s 
dispatch  office.  Without  such  factors, 
ATCs  ability  to  control  airplanes  in  the 
geographic  area  would  be  adversely 
impacted,  increasing  the  potential  for 
air  traffic  conflicts.  The  flightcrew  must 
be  able  to  notify  ATC  of  an  LRNS  failure 
and  must  be  able  io  tell  ATC  whether 
the  flightcrew  can  reliably  fix  the 
airplane's  position  using  other  means. 


Part  91 

As  a  result  of  changes  in  technology, 
the  operational  environment  descrilwd. 
and  experience  gained  with  exemptions 
allowing  a  single  LRNS.  the  FAA  has 
concluded  that  part  91  operators  of  large 
and  of  turbojet  multiengine  airplanes 
should  be  able  to  operate  safely  with  a 
single  LRCS  and  a  single  LRNS  in  the 
geographic  area.  In  conducting 
operations  in  the  geographic  area,  these 
general  aviation  operators  should 
consider  how  long  they  may  be  without 
two-way  VHF  communications.  For 
flight  planning  purposes,  the  FAA 
recommends  that  this  gap  should  not 
exceed  30  minutes.  The  operator  also 
should  consider  whether  the  position  of 
the  airplane  can  be  reliably  fixed  at  least 
once  each  hour  if  the  LRNS  fails. 

Parts  121.  125,  and  135 

The  FAA  beUeves  that  the  only 
appropriate  method  for  authorizing 
single  LRCS/single  LRNS  operations  for 
part  121,  125,  and  135  certificate 
holders  is  through  FAA-approved 
authorizations,  which  will  be  set  forth 
in  the  certificate  holder's  operations 
specifications.  This  method  of  approval 
is  necessary  because  it  wiU  provide  both 
the  FAA  and  the  certificate  holder 
greater  flexibility  in  dealing  with  varied 
equipment  configurations,  possible 
reclassification  of  airspace  operating 
areas,  changes  in  navigational 
requirements,  and  changes  in  air  traffic 
separation  standards. 

The  FAA  has  authorized  these 
operations  in  the  past  and  has 
determined  that  controlling  a  VHF 
communication  gap  through  op<'rations 
specifications  will  provide  an 
equivalent  level  of  safety.  Loss  of  the 
single  LRNS  still  requires  each  operator 
to  reliably  fix  the  airplane's  position  at 
least  once  each  hour  if  the  flight  is 
continued  and  to  navigate  within  the 
required  degree  of  accuracy  over  anv 
authorized  route. 

Definition  ofLRSS  and  LRCS 

In  the  proposal,  the  FAA  defined  an 
LRNS  as  an  electronic  navigation  unit 
that  is  approved  for  use  under 
instrument  flight  rules  (IFRl  as  a 
primary  means  of  navijjation  and  has  at 
least  one  source  of  navigational  utju!. 
such  as  INS,  Omega/very  low  frequency, 
and  Loran  C.  In  this  definition,  the  FAA 
did  not  limit  the  scope  of  acceptable 
LRNS  to  radio-based  or  ground  basod 
systems.  Such  nunradio,  nonground- 
based  systems  as  INS  arp  included 
within  the  scope  of  acceptable 
alternatives  as  long  as  the  system 
chosen  has  been  approved  for  use  under 
IFR,  If  approved,  GPS  or  similar 
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navigatioD  systems  also  could  £all 
within  this  definition.  Where  ADF  or 
VOR  radio  navigation  is  impractical  or 
iinusable,  the  FAA  interprets  the  current 
regulations  to  require  the  airplane  to  be 
equipped  with  two  LRNS  for  extended 
overwater  operations.  This  final  rule 
changes  this  diial  LRNS  requirement. 
For  parts  121, 125,  and  135, 
authorization  for  a  single  LRNS  and  a 
single  LRCS  will  be  approved  in  the 
certificate  holder's  operations 
specifications.  Since  affected  part  91 
operators  do  not  use  operations 
specifications,  they  would  be  authorized 
to  use  a  single  LRNS,  but  only  in  the 
geographic  area. 

^though  not  defined  in  the  proposal, 
the  FAA  has  determined  that,  for  clarity, 
LRCS,  like  LRNS.  should  be  defined  in 
the  final  rule.  The  FAA  defines  an  LRCS 
as  a  long-range  conmiunication  system 
that  uses  satellite  relay,  data  link,  high 
frequency,  or  other  approved 
communication  system  which -extends 
beyond  line  of  sight.  The  FAA  also  has 
determined  that  the  definitions  for 
LRNS  and  LRCS  would  be  better  placed 
in  part  1.  Definitions  and  Abbreviations, 
for  easy  reference  of  all  affected 
operators  and  to  avoid  the  redundancy 
of  repeating  the  definitions  in  all 
affected  parts.  Therefore,  the  definitions 
for  LRCS  and  LRNS  will  be  added  to 
§  1.1,  General  definitions.  These 
definitions  will  be  added  to  this  section, 
in  appropriate  alphabetical  order, 
following  the  currently  listed  definition 
of  "load  factor."  i 

Conditions  and  Limitations  for  All 
Operators 

Because  part  91  operators  are  not 
required  to  have  operations 
specifications,  this  rule  limits  general 
aviation  single  LRNS  operations  to  the 
geographic  area.  The  areas  of  operation 
covered  in  this  rule  for  affected  general 
aviation  operators  include  the  Gulf  of 
Mexico,  the  Caribbean  Sea,  and  the 
Atlantic  Ocean  west  of  a  line  which 
extends  from  44"'47'00"  N  /  ey'OO'OO"  W 
to  ag'OO'OCN  /  67''00'00"W  to 
38'30'00"N  /eO'OO'OO"  W  south  along 
the  BO'OO'OO"  W  longitude  line  to  the 
point  where  the  line  intersects  with  the 
northern  coast  of  South  America.  This 
geographic  area  does  not  include  the 
North  Atlantic  Minimimi  Navigational 
Performance  Specifications  (NAT/ 
MNPS)  airspace,  where  operations  are 
governed  by  §  91.705  and  appendix  C  to 
part  91. 

Limitations  for  air  carrier  and 
commercial  of>erations  will  be  set  forth 
in  the  certificate  holders'  operations 
specifications.  As  in  the  case  of  general 
aviation  operations,  the  area  of 
operation  for  air  carrier  and  commercial 


operators  will  not  include  NAT/MNPS 
airspace.  At  a  minimum,  these  operators 
must  always  comply  with  International 
Civil  Aviation  Organization  (ICAO) 
requirements  for  the  area  of  operations. 

Discussion  of  Comments 

On  October  5. 1993.  the  FAA 
published  a  notice  proposing  to  allow 
extended  overwater  operations  with 
single  LRCS  and  single  LRNS  (58  FR 
51938).  The  FAA  received  six  comments 
on  the  proposal.  The  National  Business 
Aircraft  Association,  Inc.  (NBAA),  the 
Aircraft  Owners  and  Pilots  Association 
(AOPA),  and  the  Air  Transport 
Association  (ATA)  expressed  support 
with  recommendations.  Northwest 
Airlines  expressed  neither  support  nor 
opposition  but  did  provide  a 
recommendation.  The  Boeing 
Commercial  Airplane  Group 
acknowledged  the  proposal  but  had  "no 
comment"  and  an  aviation  consulting 
firm  was  opposed  to  the  proposal.  These 
comments  are  discussed  as  follows: 

NBAA 

The  NBAA  indicated  that  it  "strongly 
supports  "the  proposed  changes  to 
allow  single  LRNS  and  LRCS.  It 
recommended,  however,  that  proposed 
§  121.99  be  incorporated  into  parts  91, 
125,  and  135  since  these  parts  also 
require  the  latitude  to  access  new 
technology  communication  links 
without  being  tied  solely  to  HF. 

FAA  response:  This  rule  is  intended 
to  affect  use  of  LRNS  and  LRCS  for 
extended  overwater  operations.  The 
FAA  recognizes  that  additional  updates 
to  the  rules  are  needed  in  view  of 
advances  in  technology,  such  as  GPS. 
Such  changes  will  be  addressed  in 
future  rulemaking  initiatives. 

AOPA 

AOPA  supported  the  proposal  and 
recommended  that  the  requirement  for 
an  LRCS  be  eliminated  entirely  for 
certain  aircraft  in  flight  conditions 
where  no  more  than  a  30-minute  gap  in 
two-way  communications  exists.  AOPA 
supported  its  recommendation  by 
stating  that  LRCS  equipment  is 
cumbersome  and  expensive.  According 
to  the  commentor,  LRCS  equipment  is 
often  adversely  affected  by  precipitation 
and  other  weather  conditions.  Further, 
in  overwater  areas,  pilots  relay 
transmissions  to  ATC  through  other 
aircraft  and  do  not  depend  on  their 
LRCS. 

FAA  response:  The  FAA 
acknowledges  that  an  LRCS  has  some 
disadvantages;  however,  these 
disadvantages  are  offset  by  the  necessity 
for  communications  when  an  airplane  is 
operating  in  extended  overwater  beyond 


the  range  of  VHF  groimd-based 
communications.  While  airplanes 
operating  in  accordance  with  §  91.511 
are  not  involved  in  the  carriage  of 
persons  or  cargo  for  compensation  or 
hire,  these  airplanes  nevertheless  share 
airspace  in  the  geographic  area  with  air 
carriers  which  are  engaged  in 
transporting  passengers  and  cargo. 
Therefore,  the  FAA  considers  it 
necessary  for  safety  that  all  aircraft 
operating  in  the  geographic  area  be  able 
to  commimicate  with  ATC  at  all  times. 

ATA 

The  ATA  supported  the  proposal 
indicating  that  it  would  provide 
administrative  and  economic  relief  from 
an  unnecessary  regulatory  burden. 
Apparently  in  reference  to  the  15-day 
comment  period  however,  the 
commentor  noted  that,  in  future 
proposals,  the  FAA  must  abide  by  the 
requirements  of  the  Administrative 
Procedures  Act  (APA).  Northwest 
echoed  this  comment  regarding  the 
APA. 

FAA  response:  In  allotting  the  15-day 
comment  period,  the  FAA  was 
responding  to  the  large  niunber  of 
requests  for  relief  from  the  aviation 
industry.  The  FAA  considered  it  to  be 
in  the  best  interest  of  safety  and  the 
public  to  expedite  the  regulation  by 
every  means  possible.  The  FAA  did  not 
violate  any  requirements  of  the  APA, 
which  does  not  require  specific 
comment  periods  for  rulemaking. 

Northwest  Airlines 

Northwest  Airlines  suggested  that  the 
proposed  rule  be  amended  to  allow 
operations  in  NAT/MNPS  airspace  for 
flights  to  and  from  SLATIN  along  or 
west  of  A632.  According  to  the 
commentor,  the  area  of  NAT/MNPS 
airspace  traversed  by  A632  is  within 
VHF  coverage  except  for  an  area  of  non- 
coverage  located  on  either  side  of  the 
mid  point  of  A632  between  Bermuda 
and  ihe  mainland  of  the  U.S.  The 
commentor  asserted  that  this  non- 
coverage  area  can  be  traversed  within  6 
minutes.  Northwest  further  indicated 
that  extending  the  boundary  of  the  area 
below  27''00'00"  N  from  longitude 
SCOD'OO"  W,  would  include  the  island 
of  Barbados  and  thereby  preclude  any 
confusion  regarding  coverage  of  the  total 
Caribbean  island  chain.  Lastly, 
Northwest  indicated  that  the 
coordinates  describing  operations  imder 
part  91  do  not  have  the  same  boimdaries 
as  defined  by  part  91,  appendix  C. 
According  to  the  commentor,  this 
presents  confusion  to  ATC  with  respect 
to  the  different  requirements  for  air  • 
carrier  and  general  aviation  operations. 


FAA  response:  The  route  from 
SLATIN  along  A632  to  aporoximate 
38"'30'00"  N  and  67«'30'00"  W  is  NAT/ 
MNPS  airspace  and,  as  such,  is 
governed  by  ICAO  agreements  which 
require  redimdant  navigation  and 
communication  systems.  It  is  not  within 
the  scope  (authority)  of  this  rule  to  alter 
those  agreements.  This  airspace 
represents  an  extremely  small  part  of 
the  total  geographic  area  considered  in 
this  rule  and  can  be  crossed  in  6 
minutes  by  a  tvu-bine-powered  air 
transport  category  airplane.  Airlines 
may  operate  through  this  airspace  with 
one  LRNS  and  one  LRCS  provided  they 
obtain  a  letter  of  agreement  with  ATC. 
These  operations  have  been  successful 
in  the  past  and  the  FAA  does  not 
consider  it  to  be  in  the  public  interest 
for  the  U.S.  government  to  file  a 
difference  with  ICAO. 

The  boundaries  defined  in  the  rule 
represent  a  general  oceanic  area,  outside 
NAT/MNPS  airspace,  in  which  a  single 
LRNS  and  single  LRCS  may  be  used 
when  an  airplane  is  unable  to  navigate 
by  reference  to  standard  ICAO 
navigational  aids  such  as  VOR  or  ADF. 
The  location  of  the  island  of  Barbados 
outside  the  western  boundary  of  the 
geographic  area  does  not  exclude  it  from 
operations  conducted  under  this 
regulation  since  VOR  coverage  extends 
well  into  the  geographic  area. 

The  commentor's  concern  regarding 
possible  conflict  between  the 
requirements  of  part  91,  appendix  C  and 
the  boundaries  of  the  geographic  area  of 
the  rule  is  unfoimded.  Part  91,  appendix 
C  refers  to  operations  within  NAT/ 
MNPS  airspace  whereas  the  regulation 
limits  operation  to  airspace  outside 
NAT/MNPS  airspace. 

Aviation  Consulting  Firm 

George  Rabe  &  Associates,  the 
aviation  consulting  firm  opposed  to  the 
proposal  indicated  that  some  of  the 
more  modem  communication  and 
navigation  systems  are  an  improvement; 
however,  some  are  not.  Nonetheless, 
according  to  the  commentor,  since 
smaller  airlines  cannot  afford  to 
purchase  the  more  expensive 
communication  and  navigation  systems, 
they  do  not  have  the  luxury  of  operating 
with  enhanced  accuracy  and  reliability 
provided  by  the  more  sophisticated 
systems.  This  commentor  stated  that  the 
economic  argtunents  of  the  proposal  are 
not  justified  given  that  GPS  is  expected 
to  bring  down  costs  and  that  some 
operators  will  still  conduct  operations 
requiring  the  use  of  dual  LRNS  and 
LRCS.  Moreover,  according  to  this 
commentor,  increased  air  traffic  and 
reduced  separation  standards  should 
bring  forth  a  requirement  for  improved 


navigation  safety  not  a  reduction  in 
safety  standards.  Indicating  that  errors 
are  not  mechanical  but  human,  this 
commentor  recommended  maintaining 
the  requirement  for  dual  LRNS  and 
LRCS  and  also  improving  training 
requirements. 

FAA  response:  The  FAA  realizes  that 
cost  differences  exist  among  LRNS  and 
LRCS  equipment  and  that  there  may  be 
some  differences  in  accuracy;  however, 
all  equipment  used  for  operations  imder 
this  rule  must  meet  certain  standards  of 
approval  established  by  the  FAA.  These 
standards  serve  to  assure  that  an 
acceptable  level  of  safety  is  maintained 
regardless  of  the  cost  and  availability  of 
the  equipment. 

The  safe  operation  of  LRNS  and  LRCS 
is  a  part  of  the  operators"  approved 
training  program  and  is  assured  by  FAA 
inspection  and  surveillance.  Knowing 
that  mistakes  in  navigation  occasionally 
will  be  made,  the  FAA  established 
certain  operational  factors  in  the  rule  to 
minimize  any  potential  threat  to  safety 
which  may  result  from  potential  errors. 

One  of  the  major  factors  considered  in 
this  rule  is  the  question  of  economic 
burden  to  the  air  transportation 
industry.  The  FAA  believes  that  this 
rule  will  relieve  the  airlines  of  a 
significant  cost  burden.  If  GPS  LRNS 
units,  and  subsequently  approved 
operations,  present  a  cost  savings  above 
other,  more  prevalent,  systems  in  use 
today,  the  FAA  would  certainly  favor 
such  a  potential. 

Economic  Summary 

This  final  rule  reduces  costs  to 
operators  by  eliminating  the 
requirements  for  two  LRCS  and  two 
LRNS  in  the  Gulf  of  Mexico,  part  of  the 
western  Atlantic  Ocean,  and  the 
Caribbean  Sea  (the  geographic  area). 
Savings  will  come  from  reduced 
avionics  costs,  reduced  fuel 
consumption  from  less  aircraft  weight, 
and  reduced  risk  of  flight  cancellations 
due  to  inoperative  equipment. 

The  FAA  estimates  the  fleet  size 
operating  in  the  geographic  area  will  be 
approximately  158  airplanes  in  1995. 
The  FAA  assumes  that  the  size  of  the 
fleet  serving  the  geographic  area  will 
grow  by  5.5  percent  annually  over  the 
10-year  period,  1995-2004.  Although 
the  fleet  composition  varies  from  jumbo 
jets  to  smaller  twin-engine  turboprop 
planes,  commercial  operators  most  often 
use  Boeing  727's  in  the  geographic  area. 
In  addition  to  the  scheduled  commercial 
fleet,  general  aviation  and  non- 
conunercial  operators  operating  in  the 
geographic  area  will  gain  some  relief 
from  this  rule  as  well.  The  FAA, 
however,  does  not  have  an  accurate 


measure  of  the  size  of  the  fleet  operating 
in  the  geographic  area. 

Each  commercial  operator  will  save 
approximately  $17,000  per  airplane  in 
equipment  costs  and  will  reduce  aircraft 
weight  20  pounds  per  airplane  by 
eliminating  one  LRCS;  each  commercial 
operator  will  save  about  $36,000  per 
airplane  in  equipment  costs  and  will 
reduce  aircraft  weight  20  pounds  per 
airplane  by  eliminating  one  LRNS.  For 
existing  airplanes  with  equipment  made 
redundant  by  this  rule,  the  resulting 
avionics  cost  savings  will  total  about 
$53,000  per  converted  airplane.  The 
FAA  also  estimates  that  each  additional 
pound  on  an  airplane  costs  an  operator 
an  additional  15  gallons  of  fuel 
annually.  Assuming  a  converted 
airplane  removes  two  20-pound  pieces 
of  equipment,  the  reduction  in  weight 
will  save  600  gallons  of  fuel  each  year 
Using  a  1993  average  jet  fuel  price  of 
$.675  per  gallon,  the  reduction  in 
weight  of  600  gallons  of  fuel  per  year 
will  result  in  annual  savings  totaling 
over  S400  per  converted  airplane., 

Additional  savings  from  tne  rule  will 
also  come  from  reduced  flight 
cancellations  as  operators  experience 
fewer  equipment  failures  as  a  result  of 
the  reduced  equipment  requirements. 
Cost  reduction  resulting  from  the 
prevention  of  a  cancellation  depends  on 
passenger  time,  passenger  handling 
costs,  lost  revenue,  and  operating  costs 
The  approximate  cost  of  a  Boeing  727 
cancellation  is  estimated  to  equal  just 
over  S28.000.  The  FA.^.  however,  does 
not  have  an  accurate  estimate  for  the 
number  of  flight  cancellations 
attributable  to  non-functioning  LRCS  or 
LRNS  for  airplanes  operating  in  the 
geographic  area  from  which  to  estimate 
the  total  cost  savings  resulting  from 
reduced  cancellations. 

The  FAA  assumes  that  50  percent  of 
the  commerciel  fleet  serving  the  ' 
geographic  area  will  reduce  the 
equipment  in  its  airplanes  to  only  one 
LRCS  and  one  LRNS.  and  that  this 
conversion  will  occur  during  the  first  2 
years  after  implementation  of  the  rule. 
Thereafter,  the  F.A.^  assumes  that  one- 
half  the  airplanes  added  to  the 
commercial  fleet  will  be  placed  in 
service  with  only  one  LRCS  and  one 
LRNS.  The  FAA  further  assumes  that 
the  savings  resulting  from  reduced  fuel 
expenditure  applies  to  the  equipment 
conversion  of  50  percent  of  the  fleet 
converting  to  a  single  LRCS  and  a  single 
LRNS. 

In  each  of  the  first  2  years  after  the 
rule  becomes  effective,  the  industr\-  will 
reduce  avionics  costs  by  over  $2 
million.  Over  the  decade  1995-2004,  the 
total  savings  in  1993  dollars  for  reduced 
avionics  requirements  will  exceed  S6  7 
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million.  The  fuel  savings  resulting  from 
airplane  weight  reduction  will  add 
another  $389,000  in  reduced  costs, 
bringing  the  total  cost  savings  in  1993 
dollars  for  this  final  rule  to  more  than 
$7.1  million.  The  net  discounted 
savings  for  the  decade  1995-2004.  will 
total  just  over  $5.7  million. 

The  FAA  has  determined  that  no 
safety  problem  exists  with  the  reduction 
in  requirements  for  dual  LRCS  and  dual 
LRNS  for  certain  overwater  operations. 
In  the  past  two  decades,  the  FAA  has 
granted  limited  exemption  from  the 
requirements  for  dual  LRCS  and  LRNS 
to  certain  qualified  operators  operating 
in  the  geographic  area.  No  airplane 
operating  imder  exemption  has  had  an 
accident  which  can  be  attributed  to 
having  only  one  LRCS  or  one  LRNS. 
During  that  time,  the  accuracy  and 
reliability  of  navigation  equipment  has 
continuously  improved.  Thus,  the  FAA 
believes  that  this  rule  presents  no 
degradation  in  aviation  safety  in  the 
geographic  area. 

International  Trade  Impact  Analysis 

Domestic  air  carriers  wall  receive  a 
negligible  cost  reduction,  but  there  will 
be  no  impact  on  foreign  operators. 
Hence,  this  rule  will  have  no  effect  on 
the  sale  of  foreign  aviation  products  or 
services  in  the  U.S.  or  on  the  sale  of  U.S. 
products  or  services  in  foreign 
cotmtries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  government 
regulations  do  not  needlessly  and 
disproportionately  burden  small 
businesses.  The  RFA  requires  the  FAA 
to  review  each  rule  that  may  have  "a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities." 

FAA  criteria  define  "a  substantial 
number"  as  not  less  than  eleven  nor 
more  than  one-third  of  the  small  entities 
subject  to  the  rule.  Among  air  carriers, 
a  small  entity  is  defined  as  one  which 
owns,  but  does  not  necessarily  operate, 
nine  or  fewer  aircraft.  The  criteria 
define  "a  significant  impact"  as  follows: 
$102,000  for  scheduled  air  carriers  with 
60  or  more  seats;  $57,000  for  scheduled 
air  carriers  with  fewer  than  60  seats. 

This  amendment  is  wholly  cost 
relieving.  By  eliminating  the  need  for 
two  LRCS  and  LRNS  in  the  geographic 
area,  the  estimated  cost  savings  to  an 
operator  is  $53,000.  This  savings  is  less 
than  the  threshold  amount  for  small, 
scheduled  operators. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  would  not 
have  federalism  implications  requiring 
the  preparation  of  a  Federalism 
Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximum  extent  practicable.  For  this 
amendment,  the  FAA  has  reviewed  the 
SARP  of  Annex  6,  Parts  I  and  II, 
applicable  to  international  commercial 
air  transportation  operations  and 
international  general  aviation  operations 
respectively.  The  FAA  has  determined 
that  this  rule  would  not  present  any 
differences. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Art  (44  U.S.C.  3507  et  seq.). 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Statement,  the  FAA  has  determined  that 
this  regulation  is  not  significant  under 
Executive  Order  12866.  In  addition,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
not  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979). 

List  of  Subjects 

14  CFR  Parti 

Air  Transportation. 

14  CFR  Part  91 

Aircraft,  Airmen,  Airports,  Air  traffic 
control.  Aviation  safety. 

14  CFR  Part  121 
Air  Carriers,  Aircraft,  Airmen. 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 

14  CFR  Part  135 

Air  taxis,  Aircraft,  Airmen,  Aviation 
safety. 


The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  1,  91, 121, 125, 
and  135  as  follows: 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

2.  Section  1.1  is  amended  by  adding 
the  following  definitions: 

§  1 .1    General  definitions. 

»        *        *        *        • 

Long-range  communication  system 
(LRCS).  A  system  that  uses  satellite 
relay,  data  link,  high  frequency,  or 
another  approved  communication 
system  which  extends  beyond  line  of 
sight. 

Long-range  navigation  system  (LRNS). 
An  electronic  navigation  unit  that  is 
approved  for  use  under  instrument 
flight  rules  as  a  primary  means  of 
navigation,  and  has  at  least  one  source 
of  navigational  input,  such  as  inertial 
navigation  system,  global  positioning 
system,  Omega/very  low  frequency,  or 
Loran  C. 


PART  91— AIR  TRAFFIC  AND 
GENERAL  OPERATING  RULES 

3.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155, 40103, 
40113,  40120,  44101,  44111,  44701,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316.  46504,  46506-46507, 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

4.  In  §  91.11,  paragraph  (a) 
introductory  text  is  amended  by 
removing  "paragraphs  (c)  and  (d)"  and 
by  adding  "paragraphs  (c),  (d),  and  (f)", 
in  its  place  and  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  91 .51 1    Radio  equipment  for  overwater 
operations. 

*        *        *        *        * 

(f)  Notwithstanding  the  requirements 
in  paragraph  (a)(2)  of  this  section,  a 
person  may  operate  in  the  Gulf  of 
Mexico,  the  Caribbean  Sea,  and  the 
Atlantic  Ocean  west  of  a  line  which 
extends  from  44''47'00"  N  /  67''00'00"  W 
to  39"'00'00"  N  /  67''00'00"  W  to 
38''30'00"  N  /  BO'DD'OO"  W  south  along 
the  eo'OO'OO"  W  longitude  line  to  the 
point  where  the  line  intersects  with  the 
northern  coast  of  South  America,  when: 


(1)  A  single  long-range  navigation 
system  is  installed,  operational,  and 
appropriate  for  the  route;  and 

(2)  Flight  conditions  and  the  aircraft's 
capabilities  are  such  that  no  more  than 
a  30-minute  gap  in  two-way  radio  very 
high  frequency  communications  is 
expected  to  exist. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

5.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40105, 
40113,  44701-44702,  and  44704^4705. 

6.  The  first  sentence  of  §  121.99  is 
revised  to  read  as  follows: 

§121.99    Communication  facilities. 

Each  domestic  and  flag  air  carrier 
must  show  that  a  two-way  radio 
communication  system  is  available  at 
points  that  wrill  ensure  reliable  and 
rapid  communications,  under  normal 
operating  conditions  over  the  entire 
route  (either  direct  or  via  approved 
point-to-point  circuits)  between  each 
airplane  and  the  appropriate  dispatch 
office,  and  between  each  airplane  and 
the  appropriate  air  traffic  control  unit 

except  as  specified  in  §  121.351(c). 

«  •  * 

7.  Section  121.351  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (c)  to  read  as  follows: 

§  1 2 1 .351    Radio  and  navigation  equipment 
for  extended  overwater  operations  and  for 
certain  other  operations. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
conduct  an  extended  overwater 
operation  unless  the  airplane  is 
equipped  with  the  radio  communication 
equipment  necessary  to  comply  with 
§  121.349,  an  independent  system  that 
complies  with  §  121.347  (a)(1),  and  two 
long-range  navigation  systems  when 
VOR  or  ADF  radio  navigation 
equipment  is  unusable  along  a  portion 
of  the  route. 


(b)*   •  • 

(c)  Notvdthstanding  the  requirements 
of  paragraph  (a)  of  this  section, 
installation  and  use  of  a  single  LRNS 
and  a  single  LRCS  may  be  authorized  by 
the  Administrator  and  approved  in  the 
certificate  holder's  operations 
specifications  for  operations  and  routes 
in  certain  geographic  areas.  The 
following  are  among  the  operational 
factors  the  Administrator  may  consider 
in  granting  an  authorization: 

(1)  The  abihty  of  the  flightcrew  to 
reliably  fix  the  position  of  the  airplane 
within  the  degree  of  accuracy  required 
by  ATC, 

(2)  The  length  of  the  route  being 
flown,  and 

(3)  The  duration  of  the  very  high 
frequency  communications  gap. 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

8.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40104, 
40105,  44113,  44701-44705,  44707-44714, 
44716-44717,44722. 

9.  Section  125.203  is  amended  by 
adding  the  phrase  "Except  as  provided 
in  paragraph  (e)  of  this  section."  at  the 
begiiming  of  the  first  sentence  of 
paragraph  (c)  introductor\'  text  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  1 25.203    Radio  and  navigation 
equipment 

*        »        *        ♦        » 

(e)  Notwithstanding  the  requirements 
of  paragraph  (c)  of  this  section, 
installation  and  use  of  a  single  long- 
range  navigation  system  and  a  single 
long-range  communication  system  for 
extended  overwater  operations  in 
certain  geographic  areas  may  be 
authorized  by  the  Administrator  and 
approved  in  the  certificate  holders 
operations  specifications.  The  following 
are  among  the  operational  factors  the 


Administrator  may  consider  in  granting 
an  authorization: 

(1)  The  ability  of  the  flightcrew  to 
reliably  fix  the  position  of  the  airplane 
within  the  degree  of  accuracy  required 
by  ATC, 

(2)  The  length  of  the  route  t)eing 
flown,  and 

(3)  The  duration  of  the  very  high 
frequency  communications  gap. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

10.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  US  C  I0b[g].  1153.  40101. 
40105.  44113.  44701-44705,  44707-44717. 
44722,  and  45303. 

11.  Section  135.165  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 35. 1 65    Radio  and  navigation 

equipment:  Extended  overwater  or  IFR 

operations. 

»        *        »        •        * 

(d)  Notwithstanding  the  requirements 
of  paragraphs  (a)  and  (b)  of  this  section, 
installation  and  use  of  a  single  long- 
range  navigation  system  and  a  single 
long-range  communication  system,  for 
extended  oyerv\ater  operations,  may  be 
authorized  by  the  .administrator  and 
approved  in  the  certificate  holder's 
operations  specifications.  The  following 
are  among  the  operational  factors  the 
Administrator  may  consider  in  granting 
an  authorization: 

(1)  The  ability  of  the  flightcrew  to 
reliably  fix  the  position  of  the  airplane 
within  the  degree  of  accuracy  required 
by  ATC. 

(2)  Tho  length  of  the  route  being 
flown,  and 

(3)  The  dura'ion  of  t'fie  very  high 
frequency  communi<  I'ions  gap. 

Issued  in  Washingion  DC. .on  Februan 
:0.  1996 

David  R.  Hinson, 

.■\dminis.trotor 
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REMINOERS 

The  rutes  and  proposed  rules 
in  this  Kst  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  ist  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariwting 
Sefvlce 

Fmits;  import  regulations: 
Pomes,  brine  dried; 
exemption;  published  1- 
26-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Contract  cost  principles  and 
procedures- 
Compensation  for 
personal  services; 
published  2-26-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
piarts;  approval  and 
promulgation;  various 
States: 
IKnois  et  al.;  published  1- 

26-96 
Maine;  published  12-26-95 
Tennessee;  put>ltshed  12- 

26-95 
Toxic  substances: 
Anthraquinone  reporting  and 

recordkeeping 

requirements;  revocation; 

published  2-26-96 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Conflict  of  interests;  published 
2-26-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

programs: 

Mortgagee  requirements; 
streamlining;  published  1- 
26-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Public  land  orders  table 

removed;  published  1-25-96 
Public  land  orders: 

Idaho;  published  1-25-96 

SMALL  BUSINESS 
ADMINISTRATION 

Administrative  claims  under 
Federal  Tort  Claims  Act  and 
representation  and 
(damnification  of  SBA 
employees;  Federal 
regulatory  review;  putilished 
1-26-96 


Conflict  of  interests;  published 
1-26-96 

Reporting  and  recordkeeping 
requirements,  etc.: 
Federal  regulatory  review; 
published  1-26-96 

STATE  DEPARTMENT 

International  agreements: 
Coordination  and  reporting; 

determination  not  to 

publish  certain 

agreemerrts;  put)llshed  2- 

26-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Ohio  River,  OH;  regulated 

navigation  area;  published 

1-26-96 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 

Domestic,  flag, 
supplemental,  commuter, 
and  on-demand 
operations;  operating 
requirements;  editorial  and 
terminology  changes; 
published  1-26-96 
Extended  ovenwater 
operations  with  single 
long-range  communication 
system  (LRCS)  and  single 
long-range  navigation 
system  (LRNS);  published 
2-26-96 
Ainworthiness  directives: 
de  Havllland;  published  2- 

12-96 
Airbus;  published  1-26-96 
American  Champion  Aircraft 
Corp.;  published  2-13-96 
Boeing;  published  1-2&-96 
McDonnell  Douglas: 
published  1-26-96 
Class  E  airspace;  put>lished 

12-21-95 
TREASURY  DEPARTMENT 
Customs  Service 
Vessels  in  foreign  and 
domestic  trades: 
Preliminary  vessel  entry  arxl 
permits  to  lade  and 
unlade;  published  1-26-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in  California; 
comments  due  by  3-4-96; 
published  2-1-96 


Potatoes  (Irish)  grown  in- 
Idaho;  comments  due  by  3- 
4-96;  published  2-1-96 
Specialty  crops;  Import 
regulatior^s: 

Peanuts;  comments  due  by 
3-4-96;  published  2-1-96 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Consultants  funded  by 
bonowers;  use;  comments 
due  by  3-4-96;  published  1- 
2-96 
Electric  loans: 
RUS  bonowers;  audit  policy 
and  certified  public 
accountant  requirements; 
comments  due  by  3-4-96; 
published  1-3-96 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list- 
Items  controlled  for 
nuclear  nonproliferatkm 
reasons;  Argentina, 
New  Zealand,  Poland, 
South  Africa,  and  South 
Korea  additk)n  to 
eligibility  list;  comments 
due  by  3-4-96; 
published  2-1-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 
Gulf  of  Mexico  reef  fish; 
comments  due  by  3-8-96; 
putJilshed  2-9-96* 
Pacific  Coast  groundfish; 
comments  due  by  3-8-96; 
published  1-23-96 
Tuna  Management  in  ttie  Mid- 
Atlantic  Negotiated 
Rulemaking  Committee: 
Intent  to  establish; 
comments  due  by  3-4-96; 
published  2-1-96 
DEFENSE  DEPARTMENT 
Civilian  health  and  medcal 
program  of  uniformed 
services  (CHAMPUS): 

Individual  case 
management;  comments 
due  by  3-4-96;  published 
1-4-96 
Personnel: 
Conduct  on  Pentagon 
Reservation;  comments 
due  by  3-8-96;  published 
1-8-96 
Elected  school  boards- 
National  Defense 
Authorization  Act; 
Implementation; 
comments  due  by  3-4- 
96;  published  1-4-96 


EDUCATION  DEPARTMENT 

Postsecondary  education: 
Higher  Education  Act  of 
1965- 

Federal  student 
assistance  programs; 
Improved  oversight; 
comments  due  by  .3-4- 
96;  published  2-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehk:les  and  engines: 
Gasoline  spark-ignition  and 
diesel  compresston-ignition 
marine  engir)es;  emission 
standards;  comments  due 
by  3-8-96;  published  2-7-  . 
96 
Air  quality  implementatnn 
plans;  approval  and 
promulgation;  various 
States: 

Fk>rida;  comments  due  by 
3-4-96;  published  2-1-96 
Georgia;  comments  due  by 
3-4-96;  pubTished  2-2-96 
Illinois;  comments  due  by  3- 

4-96;  published  2-1-96 
Indiana;  comments  due  by 
3-4-96;  published  2-1-96 
Maryland;  comments  due  by 

3-4-96;  published  2-1-96 
Mnhi^n;  comments  due  by 

3-4-96;  published  2-2-96 
Missouri;  comments  due  by 
3-7-96;  published  2-6-96 
North  Carolina;  comments 
due  by  3-4-96;  published 
2-1-96 
Pennsylvania;  comments 
due  by  3-8-96;  published 
2-7-96 
Rhode  Island;  comments 
due  by  3-4-96;  published 
2-2-96 
West  Virginia;  comments 
due  by  3-6-96;  put>llshed 
2-5-96 
Air  quality  Implementatton 
plans;  VAVapproval  and 
promulgatton;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Ohio;  comments  due  by  3- 
4-96;  published  2-1-96 
Air  quality  planning  purposes; 
designation  of  areas: 
South  Dakota;  comments 
due  by  3-7-96;  published 
2-6-96 
Clean  Air  Act: 
Ackl  rain  program- 
Nitrogen  oxkles  emission 
reductkjn  program; 
comments  due  by  3-4- 
96;  published  1-19-96 
State  operating  permits 
programs- 


Massachusetts;  comments 
due  by  3-4-96; 
putjiished  2-2-96 
Massachusetts;  comments 
due  by  3-4-96; 
published  2-2-96 
Pestk^ides;  tolerances  In  food, 
animal  feeds,  and  raw 
agrkujltural  comnxxjitles: 
2,4-0(2,4- 
dwhloropfienoxyacetic 
ackl);  comments  due  by 
3-8-96;  published  2-22-96 
Xanthan  Gum-nxxJiried; 
comments  due  by  3-8-96; 
published  2-7-96 
Water  pollution  control: 
National  pollutant  discharge 
ellminatkxi  system- 
Publicly  owned  treatment 
worths,  etc.;  permit 
applk:ation 

requirements:  comments 
due  by  3-5-96; 
put)llshed  12^95 
Water  quality  standards- 
Arizona  surface  waters; 
comments  due  by  3-8- 
96;  published  1-29-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk^s: 

Enhanced  911  sen/ices 
compatltMllty  of  wireless 
servfces;  comments  due 
by  3^-96;  published  2-23- 
96 
Comnx)n  carriers: 

Local  exchange  earners  and 
commercial  motxie  radio 
service  provkiers;  equal 
access  and 
interconnectran 
ot>llgations:  comments  due 
by  3-4-96;  published  2-23- 
96 
Radio  services,  special: 

Fixed  point-to-point 
microwave  servtee  in  37 
GHz  t>and;  channeling 
plan,  etc.;  comments  due 
by  3-4-96:  published  2-22- 
96 
Radio  stations;  table  of 

assignments: 

Kansas;  comments  due  by 
3-4-96;  published  1-26-96 


FEDERAL  ELECTION 
COMMISSION 

Contritxitkxi  and  expenditure 
limitations  and  prohib<tk>ns: 
Debates  and  news  stories 
produced  by  cat)le 
televiskxi  organizatk}ns; 
comments  due  tjy  3-4-96; 
published  2-1-93 
FEDERAL  TRADE 
COMMISSION 
Trade  regulatk>n  rules: 
Incandescent  lamp  (light 
txjib)  Industry;  comments 
due  by  3-7-96;  published 
2-6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Prescription  drug  product 
latjeling;  put>lk:  patient 
education  woricshop; 
comments  due  by  3-6-96; 
published  1-30-96 
Medk:al  devices: 
Orttiopedk:  devlces- 
Pedk:le  screw  spinal 
systems;  classification, 
etc.;  comments  due  by 
3-4-96;  published  12-29- 
95 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Inrportation,  exportation,  and 
transportation  of  wildlife: 
Box  turtles;  export; 
comments  due  by  3-4-96; 
published  2-2-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
at>andoned  mine  land 
reclamation  plan  sutMnission: 
New  Mexico;  comments  due 
by  3-4-96;  published  2-1- 
96 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 

Texas;  comments  due  by  3- 
4-96;  published  2-1-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Aliens  employment  control: 


Employment  eligiljilrty 
verifcatkjn  form  (Form  1- 
9);  electronk:  productkm 
and/or  storage 
derTX>nstratk>n  project; 
applKation  deadline 
exterxled;  comments  due 
by  3-8-96;  published  2-6- 
96 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Telephone  regulatk>ns  and 
inmate  financial 
responsit>illty;  comments 
due  by  3-4-96;  put>ilshed 
1-2-96 

STATE  DEPARTMENT 

Press  txjikling  passes; 

comments  due  by  3-4-96; 

published  2-2-96 
Tort  claims  and  certain 

property  damage  claims, 

adrninistrative  settlement; 

CFR  part  removed; 

comments  due  by  3-8-96; 

putJilshed  1-30-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operations: 
North  Carolina;  comments 
due  by  3-8-96;  put)llshed 
1-23-96 
Federal  regulatory  review; 
comments  due  by  3-4-96; 
putjiished  1-2-96 
Ports  and  watenways  safety: 
Savannah  River  et  a!..  GA; 
safety/security  zones; 
comments  due  by  3-4-96; 
published  1-3-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
de  Havllland;  comments  due 

tjy  3-7-96;  published  1-25- 

96 
Aerospatiale;  comments  due 

tjy  3-7-96;  putjiished  1-25- 

96 
Airtxjs  Industrie;  comments 

due  by  3-4-96;  published 

2-12-96 


Beech;  comments  due  tjy  3- 
7-96;  published  1-25-96 

Boeing;  comments  due  by 
3-4-96;  published  1-3-96 

British  Areospace; 
comments  due  by  3-7-96; 
published  1-25-96 

Cessna;  comments  due  by 
3-7-96;  published  1-25-96 

Construcciones 
Aeronauticas.  S.A. 
(CASA);  comments  due 
by  3-7-96;  published  1-25- 
96 

Dornter;  comments  due  by 
3-7-96;  published  1-25-96 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  3-7-96;  put)lished 
1-25-96 

Empresa  Brasileiro  de 
Aeronautico,  S.A. 
(EMBRAER),  comments 
due  t)y  3-7-96,  published 
1-25-96 

Fairchild;  comments  due  by 
3-7-96;  published  1-25-96 

Fokker;  comments  due  by 
3-4-96.  published  2-1 2-% 

Jetstream;  comments  due 
by  3-7-96,  published  1-25- 
96 

Robinson  Helicopter  Co.; 
comments  due  by  3-4-96; 
published  2-2-96 

SAAB,  comnrients  due  by  3- 
7-96;  published  1-25-96 

Short  Brothers,  comments 
due  by  3-7-96;  published 
1-25-96 

Class  E  airspace;  comments 
due  by  3-5-96:  putjiished  i- 
23-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Marketable  book-entry  '^ 

Treasury  bills,  notes  and 
tx)nds;  sale  and  issue, 
comments  due  by  3-5-96; 
put>lished  1-5-96 


VI 
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CFR  CHECKLIST 


Title 


Stock  Number 


Price       Revision  Date 


Title 


Stock  Number 


Price      Revision  Date 


TMe 


This  checWist,  prepared  by  the  Office  of  the  Federal  Register,  is 

pubKshed  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

nuTtoers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  arid  whnh  is  now  available  for  sale  at  the  Govemnient  Printing 

Office. 

A  checklist  of  cunwrt  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whnh  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 

domestR.  S220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Accourn,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

TMI*  Stock  Number  Prtee       Reviston  Date 

1,  2  (2  Reserved) (86W)26-00001-«) $5.00       Jon.  1,  1995 

3  (1994  Compikition  , 
and  Polls  100  and  ! 
101) (869-026-00002-6) 40.00      'Jon.  1,  1995 

4 (869-026-00003-4) 5.50        Jon.  1,  1995 


S  Psfte* 

1-699  ..'. (869-026-00004-2) 23.00 

700-1199 (869-026-0000&-1) 20.00 

1200-€nd,6(6 
Resented) (869-026-00006-9) 23.00 


0-26 (869-026-00007-7) 21.00 

27-45  (869^)26^)0008-5) 14.00 

46-51  (869-026-00009-3) 21.00 

52  (869^6-00010-7) 30.00 

53-209 „ (869-026-0001 1-5) 25.00 

210-299 „ (869-026-00012-3) 34.00 

300-399  ..._ (869-O26-00013-1) 16.00 

400-699 (869-026-00014-0) 21.00 

70(W99 (869-026-00015-8) 23.00 

900-999 (869-026-00016-6) 32.00 

1000-1059  (869-026-00017-4) 23.00 

106O-1 1 19  (869-026-00018-2) 15.00 

1120-1199  (869^)26-00019-1) 12.00 

1200-1499  (869-026-00020-4) 32.00 

1500-1899 (869-026-00021-2) 35.00 

1900-1939 (869-026-00022-1) 16.00 

1940-1949 (869-O26-00023-9) 30.00 

1950-1999  (869-026-00024-7) 40.00 

2000-€nd (869-026-00026-5) 14.00 

8 - (869-026-00026-3) 23.00        Jon.  1,  1995 


Jon.  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 

Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 


OPwts: 

1-199  .... 
200-End 

10 


(869-026-00027-1) 30.00 

.  (869-026-00028-0) 23.00 


UMI 


0-50 (869-026-00029-8) 30.00 

51-199 (869-026-00030-1) 23.00 

200-399 (869-026-00031-0)  ......  15.00 

400-499 (869-026^)0032-8) 21 .00 

500-€nd  (869-026^)0033-6) 39.00 

11  (869-026-00034-4) 14.00 

12  Parts: 

1-199 (869-026-00035-2) 12.00 

200-219 (869-026-00036-1) 16.00 

220-299 (869^6-00037-9) 28.00 

300^499 .(869-026-00038-7) 23.00 

500-599 (869-026-00039-5) 19.00 

600-€nd  (869-026-00040-9) 35.00 

13  (86W)arO0041-7) 32.00 


Jon.  1,  1995 
Jan.  1,  1995 

Jan.  1,  1995 
Jan.  1,  1995 
'Jan.  1,  1993 
Jan.  1,  1995 
Jan.  1,  1995 

Jan.  1,  1995 

Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 

Jan.  1,  1995 


14  Parts: 

1-59 (869-026-00042-5) 33.00  Jan.  1,  1995 

60-139 (869-026-00043-3) 27.00  Jan.  1,  1995 

140-199 (869-026-00044-1) 13.00  Jan.  1,  1995 

200-1199 (869-026-00045-0) 23.00  Jon.  1,  1995 

1200-End (869-026-00046-8) 16.00  Jan.  1,  1995 

15  Parts: 

0-299  (869-026-00047-6) 15.00  Jan.  1,  1995 

300-799 (869-026-00048-4) 26.00  Jan.  1,  1995 

800-£nd  (869-026-O0049-2) 21.00  Jan.  1,  1995 

16  Parts: 

0-149  (869-026-00050-6) 7.00  Jan.  1,  1995 

150-999 (869-026-00051-4) 19.00  Jan.  1,  1995 

lOOO^nd (869-026-00052-2) 25.00  Jan.  1,  1995 

17  Parts: 

1-199  (86W)26-00054-9) 20.00  Apr.  1,  1995 

200-239 (869-026-00055-7) 24.00  Apr.  1,  1995 

240-tnd  (869-026-00056-5) 30.00  Apr.  1,  1995 

18  Parts: 

1-149  (869-O26-00057-3) 16.00  Apr.  1,  1995 

150-279 (869^026-00058-1) 13.00  Apr.  1,  1995 

280-399 (869-O26-00059-0) 13.00  Apr.  1,  1995 

400-End  (869-O26-0006O-3) 11.00  Apr.  1,  1995 

19  Parts: 

1-140  (869-026-00061-1) 25.00  Apr.  1,  1995 

141-199 (869-026-00062-0) 21.00  Apr.  1,  1995 

200-End  (869-026-00063-8) 12.00  Apr.  1,  1995 

20  Parts: 

1-399  (869-026-00064-^) 20.00  Apt.  1,  1995 

400^99 (869-026-00065-4) 34.00  Apr.  1,  1995 

500-End  (869^)26-00066-2) 34.00  Apr.  1,  1995 

21  Parts: 

1-99  (869-026-00067-1) 16.00  Apr.  1,  1995 

100-169 (869-026-O0068-9) 21.00  Apr.  1,  1995 

170-199 (869-026-00069-7) 22.00  Apr.  1,  1995 

200-299 (869^)26-00070-1) 7.00  Apr.  1,  1995 

300-499 (869-026-00071-9) 39.00  Apr.  1,  1995 

500-599 (869-026-00072-7) 22.00  Apr.  1,  1995 

600-799 (869-02^00073-5) 9.50  Apr.  1,  1995 

800-1299 (869^)26-00074-3) 23.00  Apr.  1,  1995 

1300-£nd (869-026-00075-1) 13.00  Apr.  1,  1995 

22  Parts: 

1-299  (869-O26-00076-0) 33.00  Apr.  1,  1995 

300-End  (869-026-00077-8) 24.00  Apr.  1,  1995 

23  (869^)26-00078-6) 22.00  Apr.  1.  1995 

24  Parts: 

0-199  (869-O26-00079-4) 40.00  Apr.  1,  1995 

200-219 (869-O26-00O8O-8) 19.00  Apr.  1,  1995 

220^99 (869-026-00081-6) 23.00  Apr.  1,  1995 

500-699 (869-026-00082-4) 20.00  Apr.  1,  1995 

700-899 (869-026O0083-2) 24.00  Apr.  1,  1995 

900-1699 (869-O26-00084-1) 24.00  Apr.  1,  1995 

1700-€nd (869-026-00085-9) 17.00  Apr.  1,  1995 

25  (869^6-00086-7) 32.00  Apr.  1,  1995 

26  Parts: 

§§1.0-1-1.60 (869-026-00087-5) 21.00  Apr.  1,  1995 

§§1.61-1.169 (86W326-00088-3) 34.00  Apr.  1,  1995 

§§1.170-1.300 (869-026-00089-1) 24.00  Apr.  1,  1995 

§§1.301-1.400 (869-O26O0090-5) 17.00  Apr.  1,  1995 

§§1.401-1440 (869-026-00091-3) 30.00  Apr.  1,  1995 

§§1.441-1.500  (869-026-00092-1)  22.00  Apr.  1,  1995 

§§1.501-1.640 (869-026-00093-0) 21.00  Apr.  1,  1995 

§§  1.641-1.850 (869-026-00094-8) 25.00  Apr.  1,  1995 

§§1.851-1.907 (869-026-00095-6) 26.00  Apr.  1,  1995 

§§1.908-1.1000 (869-026-00096-4) 27.00  Apr.  1,  1995 

§§1.1001-1.1400  (869-026-00097-2) 25.00  Apr.  1,  1995 

§§1.1401-€nd  (869^)26-00098-1) 33.00  Apr.  1,  1995 

2-29  (869^026-00099-9) 25.00  Apr.  1,  1995 

30-39  (869-026-00100-6) 18.00  Apr.  1,  1995 

40-49  (869-026-OOlOM) 14.00  Apr.  1,  1995 


Stock  NumlMT 


Price       Revision  Date 


50-299 (869-026-00102-2) 14.00 

300-499 (869-026-00103-1) 24.00 

500-599 (869-026-00104-9) 6.00 

600-€nd  (869-026O0105-7) 8.00 

27  Parts: 

1-199  (869-026-00106-5)  .. 

200-End  (869-026-00107-3)  .. 


28  Parts: 

1-42  (869-026-00108-1) 

43-end (869-026-00109-0) 

29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§1901.1  fo 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-End  


37.00 
13.00 

27.00 
22.00 


(869-026-00110-3) 21.00 

(869-026-00111-1) 9.50 

(869-026-00 11 2-0) 36.00 

(869-026-001 13-8) 17.00 


(869-026-00115-4) 22.00 

(869-026-00116-2) 27.00 

(869-026-00117-1) 35.00 

(869-026-00118-9) 36.00 


25.00 
20.00 
30.00 

15.00 
25.00 


30  Parts: 

1-199  (869-026-00119-7)  .. 

200-699 (869-026-00120-1) .. 

700-End  (869-026-00121-9)  .. 

31  Parts: 

0-199  (869-026-00122-7)  .. 

200-End  (869-026-00123-5)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol,  II 19,00 

1-39,  Vol.  Ill 18.00 

32.00 
38.00 
26.00 
14.00 
21.00 
22.00 


1-190  (869-026-00124-3) 

191-399 (869-026-00125-1) 

400t629 (869-0264)0126-0) 

630-699 (669-026-00127-8) 

700-799 (869-026-00128-6) 

800-End  (869-026-00129-4) 

33  Parts: 

1-124  (869-026-00130-8) 

125-199 (869-026-00131-6) 

200-End  (869-026-00132-4) 

34  Parts: 

1-299  (869-026-00133-2) 

300-399 (869-026-00134-1) 

400-End  (869-026-00135-9)  . 

35 (869-026-00136-7)  . 

36  Parts 

1-199  (869-026-00 137-5)  . 

200-End  (869-026-00138-3)  . 

37  ;..  (869-026-00139-1)  . 

38  Parts: 

0-17  (869O26-00140-5)  . 

18-End  (869-026-00141-3)  . 


20.00 
27.00 
24.00 

25.00 
21.00 
37.00 

12.00 


15.00 
37.00 

20.00 


30.00 
30.00 


61-71  (869-026-00147-2) 36.00 

72-85  (8694)26-00148-1) 41.00 

86  (869-026-00149-9) 40.00 

87-149 (869-026-00 150-2) 41.00 

150-189 (869-026-00151-1) 25.00 

190-259 (869-026-00152-9) 17.M 

260-299 (869-026-00153-7) 40.00 

300-399 (869-026-00154-5) 21.00 


Apr. 

Apr. 

*Apr. 

Apr. 


Apr. 
'Apr. 


July 
July 

July 
July 
July 
July 


(869-026-00114-6) 33.00        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 

July 

July 

July 
5  July 

July 

July 

July 
July 
July 

July 
July 
Julys 

July  1 

July  1 
July  1 

July  1 

July  1 
July  1 


39 (869-026-O0142-1) 17.00        July  1 

40  Parts: 

1-51  (869-026-00143-0) 40.00 

52  _ (869-026-00144-8) 39.00 

53-59  (869-026-00145-6) 11,00 

60  (869-026-00146-4)  36.00 


July  1 
July  1 
July  1 
July  1 
July  I 
July  I 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


995 
995 
990 
995 

995 
994 

995 
995 

995 
995 
995 
995 

995 

995 
995 
995 
995 

995 
995 
995 

995 
995 

984 
984 
984 
995 
995 
995 
991 
995 
995 

995 
995 
995 

995 
995 
995 

995 

995 
995 

995 


995 
995 

995 


995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 


400-424 (869-026-00155-3)  .„ 

425-699 (869-026-00156-1)  ... 

700-789 (8694)26-00157-0)  .,. 

790-End  (869-0264)0158-8)  .., 

41  Chapters: 

1,  1-1  to  1-10 13,00 

1,1-11  to  Appendix.  2  (2  Resented) 13,00 


26  00 
30.00 
25.00 
15.00 


14.00 
6O0 
4.50 

13.00 
9,50 


3-6 

7  

8 

9 

10-17 

18,  Vol,  I,  Ports  1-5  13,00 

18,  Vol,  II,  Ports  6-19 13  00 

18  Vol,  III.  Ports  20-52  13.00 

19-100  13,00 

1-100  (8694)264)0159-6) 9,50 

101  (869-026-00160-0) 29,00 

102-200 (869-026-00161-8) 15,00 

201-End  (869-026-00162-6) 13.00 

42  Parts: 

1-399  (869-0264)0163-4) 

400-429 (8694)264)0164-2) 

•430-End (8694)264)0165-1) 


26.00 
26.00 
39.00 

43  Parts: 

1-999  (8694)26-00166-9) 23.00 

1000-3999  (8694)26-00167-7) 31.00 

4000-End (869O26-00168-5) 15.00 

44  (869-026-00169-3)  .. 

45  Parts: 

1-199. (869-0224)0170-7)  ,. 

200-499 (869-026-00171-5)  „ 

500-1199  (8694)26-00172-3)  „ 

1200-End (869-026-00173-1)  . 


July 
July 
July 
July 

JJufy 

J  July 

iJuly 

'July 

J  July 

J  July 

J  July 

3  July 

'July 

5  July 

J  July 

July 

July 

July 

July 

Oct, 
Oct. 
Oct 

Oct 
Oct 
Oct 

24.00        Oct. 


22  00 
14.00 
23.00 
26  00 

46  Parts: 

1-40  (869-022-00171-0) 20.00 

41-69  (869-0264)0175-8) 17.00 

70-89  (869-026-00176-6) 8.50 

90-139 (86'M)26-00177-4) 1500 

140-155 (8694)26-00178-2) 12.00 

156-165 (8694)26-00179-1) 17  00 

•166-199  (869-026-00180-4) 17  00 

200^99  (869-02MX,181-2)  19  00 

500-End  (869-0264)0182-1) 13M 

47  Parts: 

0-19  (869-0264)0183-9) 25  00 

20-39  (869-026-00184-7) 21  00 

40-69  (869-0264X1185-5) t4  00 

70-79  (869-026-00186-3)  24  00 

•80-End (869-026-00187-1) 30  00 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

l(Parts52-99)  (869-022-00186-8)..  2300 

2  (Ports  201-251) (869-022-00187-6) 16  DC 

2  (Ports  252-299) (8694)26-00191-0) 13  00 

3-6  (8694)224)0189-2)  23  00 

7-14  (8694)224)0190-6) 3C  00 

15-28  (869-026-00194-4) 31  00 

•29-End (869-026-00195-2)   19  00 

49  Parts: 

1-99  (8694)264»  196-1) 25  00 

100-177 (869-022-00194-9)  30  00 

178-199 (869-022-00195-7)  21  00 

•200-399  (869-026-00199-5)  30  00 

400-999 (869-O22-00197-3) 35.00 

1000-1199  (869-026-0020 1-1) 1800 

1200-End (869-0264D0202-9) 15  00 

50  Parts: 

1-199  (869-022-0020O-7)  .. 

200-599 (8694)264X)204-5)  .. 

600-End  (869-0264)0205-3)  „ 


25  00 
22  00 
27  00 


Oct 
Oct 
Oct 

Oct. 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 

Oct 

OC! 

Oct 

Oct 

Oct 

Oct 
Oct 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 

Oc' 
Oct 
Oct 
Oct 
Oct 
Oct 
.Oct 

Oct 
Oct 
Oct. 


995 
995 
995 
995 

984 
964 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 

995 
995 
995 
995 

994 
995 
995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
995 
995 

994 
994 
994 
995 
994 
994 
995 
995 

995 
994 
994 
9<55 
994 
995 
995 

994 
995 
995 
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Stock  Number 


Prtc«       Revision  Date 


CFR  Index  and  Findings 
Aids (869-026-00053-1) 36.00        Jan.  1,  1995 


Comptete  1996  CFR  set „ 883.00 

Microfiche  CFR  Edition: 

Subscription  (moited  as  issued)  264.00 

Individuol  copies 1  00 

Comptete  set  (one-time  moiling) 264.00 

Cbmptete  set  (one-time  mailing) 244.00 

Comptete  set  (one-tirrw  mailing)  223.00 


1996 

1996 
1996 
1995 
1994 
1993 


'  Because  Title  3  is  on  annual  compdotkjn,  this  volume  and  all  ptevious  volumes 
should  be  retained  as  a  permanent  releience  source. 

»1he  July  1,  1985  edHwn  of  32  CfB  Ports  1-T89  contains  a  note  only  for 
Pats  1-39  inclusive.  For  the  full  text  ol  the  Defense  Acquisition  Regulations 
in  Ports  1-39,  coosuH  the  ttiree  CFR  volumes  issued  as  of  July  l,  1984,  containing 
those  ports. 

'The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  (uM  text  of  p(ocurennent  regulations 
m  Chopters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  l, 
1984  containing  those  chapters. 

*No  amendments  to  \t*s  volume  were  prorDulgated  during  the  period  Apr 
1,  1990  to  Mar.  31,  1995.  The  CFR  volume  issued  Ap»il  1,  1990,  should  De 
retoined. 

»No  amendments  to  this  volwrie  were  promulgated  Airing  the  period  July 
1, 1991  to  June  30,  1995.  The  CFR  volume  issued  July  1,  1991.  should  be  retamed. 

*No  amendments  to  this  volurne  were  promulgated  during  the  period  January 
1,  1993  to  December  31,  1994.  The  CFR  volume  issued  January  1,  1993,  should 
be  retoined. 

'No  arrwndments  to  this  volume  were  prorrwlgated  during  the  period  April 
1,  1994  to  Mach  31,  1995.  The  CFR  volume  issued  April  1,  1994,  should  be 
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FEIKRAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  oifBce  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Conmiittee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Wasnington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59,  Number  1 
(January  2, 1994)  forward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
using  the  World  Wide  Web;  the  Superintendent  of  Documents 

homepage  address  is  http://www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest,  (no  password  required). 
Oiial-in  users  sSiould  use  communications  software  and  modem  to 
call  (202)  512-1661;  type  swais,  then  login  as  guest  (no  password 
required).  For  general  information  about  GPO  Access,  contact  the 
GPO  Access  User  Support  Team  by  sending  Internet  e-mail  to 
help©eids05.eids  gpo.gov;  by  faxing  to  (202)  512-1262;  or  by 
calniig  (202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time, 
Monday-Friday,  except  for  Federal  holidays. 

The  aimual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Re«ster,  Federal 
Renister  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suKcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  papev  form  is  S8.00  for  each  issue,  or  S8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domesticpostage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  mone^  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  61  FR  12345. 


PUBLIC 

Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information 

Single  copies^ack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


202-512-1800 
512-1806 

202-512-1530 


512-1800 
S12-1803 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  imjjortant  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 


[Two  Sessions] 

March  12,  1996  at  9:00  am  and 
March  26,  1996  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street,  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:   202-523-4538 


WHEN: 


WHERE: 


Contents 


Agency  for  International  Development 

NOTICES 

Meetings: 
Voluntary  Foreign  Aid  Advisory  Committee.  7277 

Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
American  Medical  Products,  7234 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Federal  Crop  Insurance  Corporation 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 

Army  Department 
See  Engineers  Corps 

/ 
Barry  M.  Goldwater  Scholarship  and  Excellence  in 
Education  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  7303 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
National  Institute  for  Occupational  Safety  and  Health, 
7264-7265 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
North  Carolina,  7235 
South  Carolina,  7235 

Coast  Guard 

RULES 

Drawbridge  operations: 
Washington;  correction,  7306 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Reduction  in  Force  procedures,  7235-7237 

Custom^  Service 

NOTICES 

Automation  program  test;  remote  location  filing,  7300-7302 

Defense  Department 

See  Engineers  Corps 

See  National  Communications  System 
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RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Post-Vietnam  era  veterans'  educational  assistnnce 
program,  7217-7218 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabiiitv.  etc.: 
Emergency  immigrant  education  program   724T-724fi 

Meetings; 

National  Assessment  Governing  Board.  724fi 
Student  Financial  Assistance  Advisorv  Committ(?e.  7240- 
7247 

Energy  Department 

See  Federal  Energy  Rej^ulatorv  Commission 

See  Hearings  and  Appeals  Office.  Energy  Department 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 

Albemarle  and  Pamlico  Sounds:  Harvey  Point. 
Perquimans  County.  NC.  7214-721.5 
PROPOSED  RULES 
Danger  zones  and  restricted  areas: 

Che.sapeake  Bay  off  Fort  Monroe.  \'A.  and  Canaveral 
Harbor  adjacent  to  Navy  Pier  at  Fort  Canaveral.  FL, 
7231-7232 
NOTICES 

Mechanical  silvicultural  site  preparation  activities  for  puie 
plantation  establishment  in  the  Southeast:  best 
management  practices:  guidance,  7242-724"i 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  .States: 
Louisiana.  721B-7221 
Michigan,  7221 
Toxic  substances. 

Testing  requirement.s — 
Chloroethane:  modification,  \vithdrav\n    ■"221-"'223 
PROPOSED  RULES 
Solid  waste: 

Hazardous  waste  combustors:  continuous  emissions 

monitoring  systems  for  stai  k  monitorin>^.  '2^2-7'2Ji3 
Water  pollution  control; 
National  pollutant  discharge  elimination  system — 
Marine  waters;  secondary  treatment  requin'nitnts, 
7404-7406 
NOTICES 
Agency  information  collection  .ictivities: 

Submission  for  0MB  review;  comment  request.  7259- 
7261 
Pesticide  registration,  canceliation.  etc.; 
Ciba-Geigy  Corp..  7261-7263 
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Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
High-density  traffic  airports;  air  carrier  and  commuter 

operator  slots,  allocation  and  transfer  method;  policy 

statement,  7213 
Class  E  airspace,  7209-7213 
PROPOSED  RULES 

Class  D  and  Class  E  airspace,  7227-7229 
Class  E  airspace,  7229-7230 

Federal  Communications  Commission 

NOTICES 

Reporting  and  recordkeeping  requirements.  7263-7264 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Noninsvired  crop  disaster  assistance  program,  1995  and 
subsequent  crop  years,  7193-7206 

Federal  Emergency  Management  Agency 

RULES  I 

Disaster  assistance: 
Temporary  housing  assistance;  exemption  from 
garnishment,  7224  . 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Niagara  Mohawk  Power  Corp.,  7248-7249 

Rochester  Gas  &  Electric  Corp.,  7249 

Whitewater  Engineering  Corp.;  correction,  7306 
Meetings;  Sunshine  Act,  7303-7304 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  7247 

Carnegie  Interstate  Pipeline  Co..  7247-7248 

Columbia  Gas  Transmission  Corp.,  7248 

Nor  Am  Gas  Transmission  Co.,  7248 

WiUiams  Natural  Gas  Co.,  7248 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
OK  Forwarding  Co.  et  al.,  7264 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  7305 
Applications,  hearings,  determinations,  etc.: 
■    Capital  Corp  of  the  West;  correction,  7264 
Paetow,  Gregory  J.,  et  al.,  7264 

Fish  and  Wildlife  Service  I 

NOTICES 

Endangered  and  threatened  species: 

Recovery  plans — 
Eremichthys  acros  and  Potentilla  basaltica,  7271-7272 
Meetings: 

North  American  Wetlands  Conservation  Council,  7272 

Food  ami  Drug  Administration 

NOTICES  i 

Meetings:  ' 

Advisory  committees,  panels,  etc..  7265 


Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Cooked  roast  beef  products;  sorbitol  use.  7207-7209 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Processed  meat  and  poultry  products;  nutrient  content 
claim  and  general  definition  and  standard  of  identity; 
comment  period  extension,  7227 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Michigan,  7237-7238 

Forest  Service 

NOTICES 

Meetings: 
California  Coast  Province  Advisory  Committee,  7234 
Yakima  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  7234 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Institute  of  Gas  Technology;  radon  use  in  natural  gas  to 
detect  water-front  movement  in  gas  reservoirs; 
research,  7272 

Grain  inspection,  Packers  and  Stockyards  Administration 

NOTICES 
Meetings: 
Advisory  Committee,  7234-7235 

Health  and  Human  Services Jtepartment 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
Demonstration  project  proposals,  new  and  pending — 
December  (1995),  7266 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  7249-7258 

Housing  and  Urban  Development  Department 

NOTICES 

Regulatory  waiver  requests;  quarterly  listing,  7394-7402 
Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigrant  petitions — 
Children  of  widows  or  widowers,  7206-7207 

Intergovernmental  Relations  Advisory  Commission 

NOTICES 

Meetings: 
ACIR  preliminary  report;  Federal  mandates  role  in 
intergovernmental  relations.  7271 

Interior  Department 

See  Fish  and  Wildlife  Service 
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See  Geological  Survey 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at 
sources  and  procedure  and  administration: 
Termination  of  employer's  operations;  time  for  furnishing 
wage  statements  to  employees  furnishing  wage 
statements  to  employees  and  Social  Security 
Administration:  correction,  7214 
Income  taxes: 
Property  (contributed  or  other)  distribution;  recognition 
"  of  gain  or  loss  by  contributing  partner 
Correction,  7213-7214 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

PROPOSED  RULES 

Uruguay  Round  Agreements  Act  (URAA);  conformance: 

Antidumping  and  countervailing  duties,  7308-7392 
NOTICES 
Antidumping: 
Brass  sheet  and  strip  from — 

Canada,  7238-7240 
Foam  extruded  PVC  and  polystyrene  framing  stock 
from — 
United  Kingdom,  7240 
Applications,  hearings,  determinations,  etc.: 
Florida  International  University  et  al.,  7240 
Rutgers  University  et  al.,  7240-^7241 

International  Trade  Commission 

PROPOSED  RULES 

Adjudicative  procedures: 
Investigations;  retention  and  use  of  confidential  business 
information  from  investigations  on  unfair  practices  in 
import  and  trade,  7230-7231 

Justice  Department 

See  Immigration  and  Naturalization  Service 
See  Victims  of  Crime  Office 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7280-7281 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Idaho,  7223-7224 

Idaho;  correction,  7223 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7272-7273 

Environmental  statements;  availabihty,  etc.: 
Farmington  District,  NM;  cultural  areas  of  critical 
environmental  concern;  designation.  7273-7274 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  7274 


National  Aeronautics  and  Space  Administration 

RULES 

Civil  Space  Employee  Testing  Act  of  1991:  implementation: 

Alcohol  and  drug  testing  programs,  7224-7226 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.; 
Advisor)^  Council  et  al.,  7281 

National  Communications  System 

NOTICES 

Meetings: 

Telecommunications  Service  Priority  System  Oversight 
Committee,  7281 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Reports:  availability,  etc.: 
Updated  vehicle  survivability  and  travel  mileage 
schedules,  7299-7300 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  72Rf>-7267 
Inventions.  Government-owned;  availability  for  li(ensintj 

7267-7268 
Meetings; 

National  Cancer  Institute.  7268-7269 

National  Heart.  Lung,  and  Blood  Institute.  72(i9 

National  Institute  of -Allergy  and  Infectious  Diseases 

7269 
National  Institute  of  Mental  Health.  7269-7270 
National  Institute  on  Deafness  and  Other  Communication 

Disorders.  7269 
National  Institute  on  Drug  Abuse,  7270 
Research  Grants  Division  initial  review  groups,  7270- 
7271 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

Pacific  Fishery  Management  Council,  7241 
Permits: 

Endangered  and  threatened  species.  7241-~242 

National  Park  Service  * 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations.  7274-7275 
Native  American  human  remains  and  associated  tunoran, 
objects: 
Tulsa,  OK;  U.S.  Army  Corps  of  Engineers;  Wichita  Tribe 

et  al.  inventory',  7275-7276 
Tulsa,  OK:  U.S.  .Army  Corps  of  Engineers;  Caddo  Tribe  of 
OK  and  Wichita  and  Affiliated  Tribes  inventory 
7276 
Washington  State  Historical  Societv,  inventor\,  72"fi- 
7277 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  .Act.  7305 

Natural  Resources  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds: 
Starkweather  Watershed,  ND,  7235 
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Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
High-density  traffic  airports;  air  carrier  and  commuter 

operator  slots,  allocation  and  transfer  method;  policy 

statement,  7213  i 

Class  E  airspace,  7209-7213 
PROPOSED  RULES 

Class  D  and  Qass  E  airspace,  7227-7229 
Class  E  airspace,  7229-7230 

Federal  Communications  Commission 

NOTICES 

Reporting  and  recordkeeping  requirements,  7263-7264 

Federal  Crop  Insurance  Corporation 
RULES  I 

Crop  insurance  regulations: 
Noninsured  crop  disaster  assistance  program,  1995  and 
subsequent  crop  years,  7193-7206 

Federal  Emergency  Management  Agency 
RULES  I         ' 

Disaster  assistance: 
Temporary  housing  assistance;  exemption  from 
garnishment,  7224  , 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Niagara  Mohawk  Power  Corp.,  7248-7249 

Rochester  Gas  &  Electric  Corp.,  7249 

Whitewater  Engineering  Corp.;  correction,  7306 
Meetings;  Sunshine  Act,  7303-7304 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  7247 

Carnegie  Interstate  Pipeline  Co.,  7247-7248 

Columbia  Gas  Transmission  Corp.,  7248 

NorAm  Gas  Transmission  Co.,  7248 

Williams  Natural  Gas  Co.,  7248 


Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
OK  Forwarding -Co.  et  al.,  7264 


Federal  Reserve  System  I 

NOTICES 

Meetings;  Sunshine  Act,  7305 
Applications,  hearings,  determinations,  etc.: 

Capital  Corp  of  the  West;  correction,  7264 

Paetow,  Gregory  J.,  et  al.,  7264 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 

Recovery  plans — 
Eremichthys  acros  and  Potentilla  basaltica,  7271-7272 
Meetings: 

North  American  Wetlands  Conservation  Council,  7272 

Food  and  Drug  Administration 

NOTICES  I 

Meetings:  '  . 

Advisory  committees,  panels,  etc.,  7265 


Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Cooked  roast  beef  products;  sorbitol  use,  7207-7209 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Processed  meat  and  poultry  products;  nutrient  content 

claim  and  general  definition  and  standard  of  identity; 

comment  period  extension,  7227 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Michigan,  7237-7238 

Forest  Service 

NOTICES 

Meetings: 
California  Coast  Province  Advisory  Committee,  7234 
Yakima  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  7234 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Institute  of  Gas  Technology;  radon  use  in  natural  gas  to 
detect  water-front  movement  in  gas  reservoirs; 
research,  7272 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Meetings: 
Advisory  Committee,  7234-7235 

Health  and  Human  Services^epartment 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
Demonstration  project  proposals,  new  and  pending — 
December  (1995),  7266 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  7249-7258 

Housing  and  Urban  Development  Department 

NOTICES 

Regulatory  waiver  requests;  quarterly  listing,  7394-7402 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigrant  petitions — 
Children  of  widows  or  widowers,  7206-7207 

Intergovernmental  Relations  Advisory  Commission 

NOTICES 
Meetings: 
ACIR  preliminary  report;  Federal  mandates  role  in 
intergovernmental  relations,  7271 

Interior  Department 

See  Fish  and  Wildlife  Service 
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See  Geological  Survey 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service  . 

RULES 

Employment  taxes  and  collection  of  income  taxes  at 
sources  and  procedure  and  administration: 
Termination  of  employer's  operations;  time  for  furnishing 
wage  statements  to  employees  furnishing  wage 
statements  to  employees  and  Social  Security 
Administration;  correction,  7214 
Income  taxes: 
Property  (contributed  or  other)  distribution;  recognition 
of  gain  or  loss  by  contributing  partner 
Correction,  7213-7214 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

PROPOSED  RULES 

Uruguay  Round  Agreements  Act  (URAA);  conformance: 

Antidumping  and  countervailing  duties,  7308-7392 
NOTICES 
Antidumping: 
Brass  sheet  and  strip  from — 

Canada,  7238-7240 
Foam  extruded  PVC  and  polystyrene  framing  stock 
from — 
United  Kingdom,  7240 
Applications,  hearings,  determinations,  etc.: 
Florida  International  University  et  al.,  7240 
Rutgers  University  et  al.,  7240^7241 

International  Trade  Commission 

PROPOSED  RULES 

Adjudicative  procedures: 
Investigations;  retention  and  use  of  confidential  business 
information  from  investigations  on  unfair  practices  in 
import  and  trade,  7230-7231 

Justice  Department 

See  Immigration  and  Naturalization  Service 
See  Victims  of  Crime  Office 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7280-7281 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Idaho,  7223-7224 

Idaho;  correction,  7223 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7272-7273 
Environmental  statements;  availability,  etc.: 

Farmington  District,  NM;  cultural  areas  of  critical 
environmental  concern;  designation,  7273-7274 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  7274 


National  Aeronautics  and  Space  Administration 

RULES 

Civil  Space  Employee  Testing  Act  of  1991.  implenientnlioii: 

Alcohol  and  drug  testing  programs.  7224-7226 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Advisory  Council  et  al..  7281 

National  Communications  System 

NOTICES 

Meetings: 

Telecommunications  Service  Priority  System  Oversight 
Committee,  7281 

National  Highway  Traffic  Safety  Admlnisto-ation 

NOTICES 

Reports;  availability,  etc.: 
Updated  vehicle  survivability  and  travel  mileage 
schedules.  7299-7300 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  72R6-7267 
Inventions,- Government-owned;  availabilitv  for  licensing 

7267-7268 
Meetings: 
National  Cancer  Institute.  7268-7269 
National  Heart.  Lung,  and  Blood  Institute.  7269 
National  Institute  of  Allergy  and  Infectious  Diseases, 

7269 
National  Institute  of  Mental  Health.  7269-7270 
National  Institute  on  Deafness  and  Other  Communi(.->t  on 

Disorders,  7269 
National  Institute  on  Drug  Abuse.  7270 
Research  Grants  Division  initial  review  groups.  7270- 
7271 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

Pacific  Fishery  Management  Council.  7241 
Permits: 

Endangered  and  threatened  species.  7241-7242 

National  Park  Service  * 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations.  7274-7275 
Native  American  human  remains  and  associa'ed  tuncran 
objects: 
Tulsa,  OK:  U.S.  Army  Corps  of  Engineers;  Wichita  Tribe 

et  al.  inventory-.  7275-727R 
Tulsa.  OK:  U.S.  Army  Corps  of  Engineers.  &ddo  Tribe  of 
OK  and  Wichita  and  Affiliated  Tribes  inventory, 
7276      - 
Washington  State  Historical  Societv.  inventor\,  7276- 
7277 

« 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  .Act.  73(i5 

Natural  Resources  Conservation  Service 

NOTICES 

Watershed  projects;  deauthoriz^ition  of  funds: 
Starkweather  Watershed.  N"D,  7235 
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VII 


Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act.  7305 
Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  7281-7283 

Pennsylvania  Avenue  Development  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  7305 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  7284 

Presidential  Advisory  Committee  on  Gulf  War  Veterans' 
Illnesses 

NOTICES  I 

Meetings,  7284 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  reviews;  comment  request,  7284- 
7285 
Self-regulatory  organizations: 

Clearing  registration  applications — 
ProTrade,  7285 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  7285-7287 

Depository  Trust  Co.,  7287-7290 

National  Securities  Clearing  Corp.,  7290-7293 

Options  Clearing  Corp.,  7293-7295 

Philadelphia  Stock  Exchange,  Inc.,  7295-7298 

Smdl  Business  Administration 

RULES 

Federal  regulatory  review: 
Small  business  size  standards 
Correction,  7306 

Social  Security  Administration 

NOTICE^ 

Privacy  Act: 
Computer  matching  programs,  7298-7299 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  7299 


Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  7299 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

RULES 

Organization,  functions,  and  authority  delegations: 

Regional  Counsel  Offices,  7215-7217 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Post-Vietnam  era  veterans'educational  assistance 
program,  7217-7218 
NOTICES 
Meetings: 
Human  Radiation  Interagency  Working  Group.  7302 
Prosthetics  and  Special-Disabilities  Programs  Advisory 

Committee,  7302 
Research  Realignment  Advisory  Committee,  7302 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Office  for  Victims  of  Crime  program  (FY  1996),  7277- 
7280 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Commerce,  International  Trade 
Administration,  7308-7392 

Part  III 

Department  of  Housing  and  Urban  Development,  7394- 
7402 

Part  IV 

Environmental  Protection  Agency,  7404-7406 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  404 

RIN  0563-AB13 

Noninsured  Crop  Disaster  Assistance 
Program 

AGENCY:  Federal  Crop  Insurance 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  ("FCIC")  hereby  revises  and 
makes  final  its  regulations  to  provide  a 
noninsured  crop  disaster  assistance 
program  ("NAP")  to  protect  producers 
of  crops  for  which  insurance  is  not 
available.  NAP  provides  a  level  of 
protection  that,  in  most  respects,  is 
comparable  to  the  catastrophic  risk 
protection  program  offered  to  producers 
of  insurable  crops. 

EFFECTIVE  DATE:  February  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  and  a  copy  of  the 
Regulatory  Impact  Analysis  to  the 
noninsured  crop  disaster  assistance 
program,  contact  Diana  MoslaK,  Federal 
Crop  Insurance  Corporation,  Regulatory 
and  Procedural  Development  Staff,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  Telephone  (202)  720-0713. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
("USDA")  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  151  ?-l.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
May  1,  2000. 


This  rule  has  been  determined  to  be 
"significant"  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  ("0MB"). 

Regulatory  Impact  Analysis 

A  Regulatory  Impact  Analysis  has 
been  completed  and  is  available  to 
interested  persons  at  the  address  listed 
above.  In  summary,  the  analysis  finds 
that  the  final  NAP  rule  incorporates 
three  significant  changes  when 
compared  with  the  interim  rule.  First, 
the  final  NAP  rule  defines  an  "area"  for 
NAP  triggering  purposes  as  at  least 
320,000  acres,  at  least  $80  million  crop 
value,  or  the  county,  as  determined  by 
the  Manager,  FCIC.  The  interim  rule 
used  only  the  320,000-acre  and  $80 
million  value  mechanisms.  Second,  the 
final  rule  allows  different  types  or 
varieties  of  a  crop  or  commodity  to  be 
treated  as  separate  eligible  crops. 
Previously,  all  types  and  varieties  were 
treated  as  a  single  eligible  crop.  Third, 
the  interim  rule  only  provided  NAP 
coverage  for  seeded  forage  crops.  The 
final  rule  expands  NAP  coverage  to 
include  both  seeded  and  native  forage, 
except  on  state  and  Federal  lands  where 
NAP  coverage  is  restricted  to  seeded 
forage. 

Increasing  the  choices  for  defining 
NAP  areas  by  adding  a  "county-level" 
option,  providing  greater  flexibility  in 
the  definition  of  a  crop,  providing 
coverage  for  both  seeded  and  native 
forage,  and  including  the  retroactivity 
provisions  will  increase  NAP  outlays. 
Some  offset  is  provided  by  language  that 
requires  a  five-producer  minimum  in 
the  definition  of  a  NAP  area.  The 
expected  annual  outlays  under  these 
regulations  are  about  $95  million  to 
$145  million,  averaging  $120  million. 
The  cost  associated  with  the  forage  issue 
depends  on  the  future  of  the  Livestock 
Feed  Program,  as  discussed  in  the 
analysis. 

Although  expected  to  result  in  higher 
Federal  outlays,  these  changes  are 
designed  to  improve  the  equity  in  NAP 
payments  among  growers.  Experience  in 
1995  and  interim  rule  comments 
indicate  that  various  areas  and  crop 
types  would  not  receive  NAP  payments 
under  the  interim  rule,  despite 
significant  losses.  In  addition,  some 
producers  may  not  have  received 
payments  due  to  perils  that  were 
omitted  from  the  crop  insurance  policy. 


The  improvements  in  equity  are 
a.ssociated  with  changes  in 
administrative  costs.  Program 
administration  will  likely  be  easier  for 
FSA  offices  with  the  county  designation 
added  to  the  list  of  area  definition 
options.  However,  additional 
administrative  costs  will  be  associated 
with  the  determination  of  losses  by  crop 
type,  as  well  as  the  determination  of 
losses  qualifying  for  payment  due  to 
NAP  coverage  of  both  seeded  and  native 
forage. 

Paperwork  Reduction  Act  of  1995 

This  final  rule  amends  the 
information  collection  requirements 
previously  approved  by  OMB  under 
0MB  control  number  0563-0016 
through  May  31.  1998.  This  rule 
increases  the  producer  (respondent) 
audience  participation  due  to  increased 
availability  for  NAP  assistance  for 
seeded  and  native  forage.  This  coverage 
excludes  native  forage  on  any  federal  or 
state  owned  lands,  and  any  crops  for 
which  insurance  is  available  in  the 
county,  that  is  affected  by  natural 
disaster  and  is  not  insurable  under  the 
producer's  crop  insurance  policy.  All  of 
the  forms  cleared  under  OMB  control 
number  0563-0016  represent  the 
required  forms  to  determine  eligibility 
and  losses  qualifying  for  payment  due  to 
NAP  coverage. 

Revised  reporting  estimates  and 
requirements  for  usage  of  OMB  control 
number  0563-0016  will  be  submitted  to 
OMB  for  approval  under  the  provisions 
of  44  U.S.C.  35.  Public  comments  are 
due  by  April  21.  1996. 

The  title  of  this  information  collection 
is  "Noninsured  Crop  Disaster  Assistance 
Program,  Claim  For  Indemnit\ ,  Field 
Inspection  And  .Appraisal 
Requirements  "  The  information 
requested  is  required  for  propter 
administration  of  the  N'cjninsured  Crop 
Disaster  .Assistance  Program  The 
burden  for  the  N.AP  Protjrani  is  reported 
on  an  as  needed  basis  uhen  disaster 
situations  arise.  The  reporting  burden 
for  this  collection  cf  information  is 
estimated  to  average  42  minutes  per 
response  for  each  of  the  8  5  responses 
from  approximately  15,172,500 
respondents.  The  total  annual  burden 
on  the  public  for  this  information 
collection  is  10.620,750  hours 

The  comment  period  for  intorniation 
collections  under  the  Paperwork  Act  of 
1995  continues  through  .April  22.  1996 
Comments  are  requested  on  the 
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following  aspects  of  the  Information 
Collection:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  | 

technology. 

Comments  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Washington.  DC.  20503  and  to 
Bonnie  Hart,  Advisory  and  Corporate  . 
Operations  Staff,  Regulatory  Review 
Group,  Farm  Service  Agency.  U.S. 
Department  of  Agriculture.  Washington, 
D.C  20250.  Copies  of  the  information 
collection  may  be  obtained  from  Bonnie 
Hart  at  the  above  address.  Telephone 
(202)  690-2857,  i 

Executive  brder  12612  ] 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 


Regulatory  Flexibility  Act 

This  regulation  will  not  have  a  ' 
significant  impact  on  a  substantial 
niimber  of  small  entities.  Most 
producers  will  be  able  to  certify  to  their 
historical  production  levels  at  the  time 
of  application  based  on  existing  records, 
or  they  may  elect  to  base  their  initial 
coverage  on  transitional  or  assigned 
yields.  The  amoimt  of  data  collected 
from  applicants  will  only  be  that  needed 
to  establish  an  acceptable  yield, 
determine  the  number  of  acres  planted, 
and  determine  the  eligibility  of  the 
producer,  crop,  and  acreage.  The 
information  required  and  time  of 
collection  is  statutory.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §  605)  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 


Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  )une  24.  1983. 

Executive  Order  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  780  and  7  CFR 
part  11,  must  be  exhausted  before  any 
judicial  action  may  be  brought  regarding 
the  provisions  of  this  regulation.  The 
provisions  of  this  rule  that  are  not  more 
restrictive  than  the  interim  rule  will  be 
effective  retroactive  to  May  18.  1995.  the 
date  of  publication  of  the  interim  rule. 
The  provision  in  §  404.13  regarding  the 
requirement  that  an  "area"  consist  of  a 
minimum  of  five  producers  before  it  can 
be  approved  is  not  effective 
retroactively. 

Environmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FOC  generally  must  prepare  a  vmtten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 


to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
-the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Background 

On  October  13, 1994,  the  Federal  Crop 
Insurance  Act  was  amended  by  the 
Federal  Crop  Insurance  Reform  Act  of 
1994  ("Act").  This  regulation  provides 
the  provisions  necessary  to  carry  out  the 
noninsured  crop  disaster  assistance 
program  ("NAP")  requirements  of  the 
Act.  NAP  replaces  the  Disaster  Payment 
Program  (7  CFR  part  1477)  and  the  Tree 
Assistance  Program  (7  CFR  part  1478). 

On  May  18, 1995,  FCIC  published  an 
interim  rule  in  the  Federal  Register  at 
60  FR  26669  to  add  provisions  to 
implement  NAP.  Following  publication 
of  that  interim  rule,  the  public  was 
afforded  60  days  to  submit  vyritten 
comments,  data,  and  opinions.  On 
August  7, 1995,  FCIC  extended  the 
comment  period  for  the  NAP  regulations 
to  August  18, 1995  (60  FR  40055).  The 
comments  received  and  FCIC  responses 
are  as  follows: 

Comment:  §  404.5(b)  Thirty-six 
comments  received  from  state  FSA 
offices  recommended  that  section 
404.5(b)  be  amended  to  allow  the 
Administrator  of  FSA  to  review  and 
approve  or  disapprove  the  state  FSA 
committee  recommendation  of  area 
eligibility. 

Response:  The  Act  specifies  that  FCIC 
will  make  determinations  of  area 
eligibility.  The  provision  will  not  be 
changed. 

Comment:  §  404.5(c)  Thirty-six 
comments  received  from  state  FSA 
offices  recommended  that  section 
404.5(c)  be  amended  to  allow  county 
and  State  FSA  committees  to  establish 
yields  and  prices. 

Response:  The  Act  specifies  that  FCIC 
shall  establish  yields  and  prices.  The 
provision  will  not  be  changed. 

Comment:  §  404.7(e)  Five  comments, 
two  from  trade  associations  and  three 
from  other  interested  parties,  were 
received  suggesting  that  the  definition 
of  "Aquacultiu-al  species"  contained  in 
section  404.7(e)  be  changed  to  allow 
aquaculture  on  lands  that  are  not 


privately  owTied  or  in  waters  that  are 
not  a  "controlled  environment."  One 
comment  from  an  interested  party 
requested  clarification  of  "private 
property  in  water  in  a  controlled 
environment"  stating  that  fish  are  grovsm 
for  human  consiunption  in  privately 
owned  net  pens  (property)  in  sea  water 
which  is  controlled  by  the  net  pens  but 
owned  by  the  nation  or  state.  The  state 
leases  the  bedlands  under  the  cages  to 
the  private  operator  so  that  the  cages 
can  be  set  in  place  and  moored.  FCIC 
was  urged  to  reconsider  the  proposed 
definition  to  explicitly  allow  caged  fish 
and  shellfish  operations  on  state  leased 
lands  and  waters. 

Response:  The  definition  provides  for 
coverage  of  aquaculture  that  is  produced 
in  a  controlled  aquacultural 
environment.  A  controlled  environment 
may  include  net  pens  on  leased  lands 
provided  that  the  lease  vests  in  the 
lessee  all  the  fights  and  benefits  of 
ownership  of  the  leased  land  and  does 
not  merely  provide  a  license  to  gather 
the  aquacultural  species  found  in  the 
pen.  Therefore,  the  provision  will  not  be 
changed. 

Comment:  §  404.7(e)  Two  comments 
were  received,  one  from  a  state 
govenunent  office  and  one  from  a  trade 
association,  stating  that  the  definition  of 
"Aquacultural  species"  excludes 
ornamental  fish  and  aquatic  plant 
industries  from  the  NAP.  The  state 
government  official  recommended  that 
section  404.7(e)  be  changed  to  include 
nonfood  farm-raised  fish  and  aquatic 
plants. 

Response:  The  Act  limits  NAP  to 
crops  produced  for  food  or  fiber.  The 
provision  vdll  not  be  changed. 

Comment:  §  404.7(1)  Four  comments 
received  from  trade  associations  stated 
that  many  fioricultural,  nursery, 
turfgrass  sod,  and  tree  crops  are 
produced  in  "crop  years"  ranging  over 
several  "calendar  years."  The  trade 
associations  suggested  that  the 
definition  of  "crop  year"  contained  in 
section  404.7(1)  be  amended  to  clarify 
that  losses  occurring  in  a  given  calendar 
year  will  be  covered  even  though  the 
plant  may  not  be  harvested  (or  be  ready 
to  harvest)  during  that  given  year. 

Response:  The  definition  has  been 
modified  to  clarify  and  explain  how 
crops  produced  over  multiple  calendar 
years  will  be  eligible  for  NAP. 

Comment:  §  404. 7(n)  Four  comments 
received  from  trade  associations 
requested  clarification  of  the  definition 
of  "Eligible  crop"  contained  in  section 
404. 7(n)  which  states  in  part  that  "In  the 
case  of  a  crop  that  historically  has 
multiple  plantings  in  the  same  crop  year 
that  are  planted  or  are  prevented  from 
being  planted  on  the  same  or  different 


acreage  wU  be  considered  different 
crops  for  determining  NAP  payments. 
This  does  not  apply  to  a  replacement 
crop."  The  trade  associations  stated  that 
it  is  their  interpretation  that  this 
provision  is  to  provide  that  a  loss  is 
ineligible  for  NAP  coverage  even  if  the 
grower  harvests  other  plantings  in  the 
same  year. 

Response:  The  definition  has  been 
modified  to  clarify  that  each  planting  of 
a  crop  with  multiple  plantings  in  the 
same  crop  year  will  be  considered  as  a 
separate  crop  eligible  for  NAP 
payments. 

Comment:  §  404. 7(p)  One  comment 
received  from  an  USDA  agency 
suggested  that  the  definition  of  "FCIC" 
contained  in  section  404. 7(p)  be 
changed  to  reflect  FCIC  as  a  separate 
and  distinct  corporate  entity. 

Response:  By  definition,  FCIC  is  a 
separate  and  distinct  corporate  entity. 
Therefore,  no  change  is  required. 

Comment:  §  404. 7(q)  One  comment 
received  from  a  trade  association 
suggested  that  the  definition  of  "good 
farming  practices"  contained  in  section 
404. 7(q)  be  changed  to  include 
alternative  farming  practices  and 
innovations  that  are  supported  by 
research  or  practice  appropriate  to  the 
type  of  farming  undertaken. 

Response:  The  definition  allows 
alternative  farming  practices  and 
innovations  that  are  supported  bv  data 
from  the  Cooperative  State  Research. 
Education,  and  Extension  Service 
(CSREES).  Therefore,  no  change  is 
required. 

Comment.-  §404. 7(r)  and  (ee)  One 
comment  was  received  from  a  state  FSA 
office  regarding  the  definitions  for 
"Harvested"  which  excludes  har\'est  by 
grazing  except  for  "Seeded  pasture" 
which  is  limited  to  "an  annual  crop 
intended  for  use  as  grazing  only  bv 
domestic  animals,"  contained  in 
sections  404. 7(r)  and  404.7(ee). 
respectively.  The  state  FSA  official 
expressed  concern  that  these  definitions 
exclude  nearly  all  forage  crops 
harvested  by  grazing.  The  state  FSA 
official  suggested  that  eligibility  for 
noninsured  crop  disaster  assistance  be 
based  on  crop  yields  and  losses,  not  the 
method  of  harvest,  and  that  grazing  not 
be  excluded  from  the  "Han-est" 
definition. 

Response:  With  respect  to  the 
definition  of  "Harvested,"  the  intent  is 
to  define  the  term  to  include  only  those 
means  of  removing  the  crop  that  result 
in  costs  being  incurred  by  the  producer. 
Section  404.9(c)  authorizes  FCIC  to 
reduce  the  NAP  payment  as  a  result  of 
costs  not  incurred  by  the  producer,  such 
as  harvesting.  Because  grazing  does  not 
result  in  a  cost  to  the  producer,  it  is  not 


considered  as  "harvested".  With  respect 
to  the  definition  of  "Seeded  pasture." 
FCIC  has  changed  the  term  to    Forage" 
to  include  both  seeded  and  native  forage 
crops  that  are  harvested  or  grazed. 
Grazed  forage  will  Ije  eligible  for  .\'AP 
payments  at  reduced  rates.  Forage  is 
defined  as  land  covered  with  grass  or 
other  vegetation,  produced  under  such 
range  management  practices  as  are 
necessary  to  sustain  sufficient  quality 
and  quantity  of  grass  or  vegetation  each 
year  to  be  suitable  for  grazing  or 
mechanical  harvest  to  feed  livestock  m 
a  commercial  operation.  NAP  coverage 
for  forage  on  any  Federal  or  state  owned 
lands  is  restricted  to  seeded  forage. 

Comment:  §  404. 7(r)  One  comment 
received  from  a  congressional  office 
stated  that  the  definition  of  •■Har\ested" 
contained  in  section  404. 7(r)  is  silent  on 
disaster  assistance  to  producers  of  crops 
that  are  harvested  over  multiple  years 
and  recommended  a  provision  be-  added 
to  embrace  disaster  assistance  for  crops 
harvested  over  multiple  years. 

Response:  The  paragraph  has  been 
modified  to  clarif>'  when  crops 
produced  and  har\ested  over  multiple 
years  are  considered  harvested. 

Comment:  §404.7(v)  Two  comments 
"received  from  aquaculture  producers 
recommended  that  the  NAP  provisions 
cover  loss  of  fish  due  to  storms  causing 
low  pressure  and  heaving,  hot  humidity; 
cloudy  weather  causing  low  oxygen; 
high  temperatures  causing  loss  of 
appetite;  drought  causing  water 
evaporation  and  stale  water;  diseases; 
and  failure  of  equipment  or  down  power 
lines  due  to  lightening,  storms,  or  wind 
stopping  the  aeration  of  oxygf^n 
flesponsp;  To  quaiif)  for  NAP 
assistance,  the  Act  provides  that  losses 
of  the  noninsured  commodity  be 
attributable  to  drought,  flood,  or  other 
natural  disaster,  as  determined  by  the 
Secretary'.  The  definition  of  natural 
disaster  has  been  modified  to  imiude 
eligible  crop  los.ses  that  may  be 
attributable  to  damaging  weather  or 
adverse  natural  occurrences  and  related 
conditions. 

Comment:  §404.7(y)  Two  comments 
were  received  regarding  the  d»»finilion 
of  "Prevented  planting"  contained  in 
section  404. 7(y)  as  follows: 

(1)  One  comment  received  from  a 
USDA  state  office  requested  clarification 
of  the  definition  of  "Prevented 
planting"  contained  in  section  404. 7(y) 
which  states  in  pari.  "The  natural 
disaster  that  caused  the  prevented 
planting  ma\  occur  prior  to  the  planting 
period  for  the  crop  in  the  area,  but  must 
not  occur  earlier  than  the  planting 
period  for  such  crop  the  prior  crop 
year."  The  stale  government  official 
suggested  that  section  404. 7(y)  be 
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amended  to  specify  whether  a  natural 
disaster  that  occurred  in  one  year  and 
carried  over  into  the  next  year  will 
teceive  NAP  coverage. 

(2)  One  comment  received  from  a 
trade  association  stated  that  the 
requirement  that  "most  producers  in  the 
suiTOimding  area  must  have  also  been 
unable  to  plant  the  eligible  crop  in  order 
for  a  producer  to  be  eligible  for  a  NAP 
payment"  may  impose  an  additional 
requirement  not  supported  by  the  Act 
especially  when  a  producer  is  otherwise 
eligible  for  NAP  benefits  and  can  show 
that  planting  was  not  feasible  due  to  a 
natiual  disaster.  The  trade  association 
suggested  that  this  requirement  be 
deleted  from  the  definition  of 
"Prevented  planting." 

Response:  The  definition  has  been 
modified  to  allow  for  the  coverage  of 
prevented  planting  when  the  cause  of 
the  prevented  planting  occurred  after 
the  final  planting  date  of  the  previous 
crop  year  and  before  the  final  planting 
date  of  the  crop  year  for  which  a  NAP 
payment  is  requested.  For  crops  with 
multiple  plantings  in  1  crop  year,  the 
cause  of  the  prevented  planting  must 
occur  after  the  planting  of  the  previous 
planting  period  and  before  the  final 
planting  date  of  the  current  planting 
period.  Further  the  paragraph  has  been 
amended  to  eliminate  the  requirement 
that  most  producers  in  the  surrounding 
area  must  have  also  been  imable  to  plant 
the  eligible  crop  or  other  crops  during 
the  same  planting  period  in  order  for  a 
producer  to  be  eligible  for  a  prevented 
planting  payment. 

Comment:  §  404.9(c)  Five  comments 
were  received  regarding  section  404.9(c) 
which  specifies  that  "FCIC  will  adjust 
the  NAP  payment  rate  for  crops  that  are 
produced  with  significant  and  variable 
expenses  that  are  not  incurred  because 
the  crop  acreage  was  prevented  from 
being  planted  or  planted  but  not 
harvested"  as  follows: 

(1)  Four  coimnents  received  from 
trade  associations  suggested  section 
404.9(c)  be  clarified  by  providing  the 
criteria  to  be  used  in  determining 
potential  reductions  in  the  NAP 
payment  rate  for  costs  not  incurred  by 
the  producer  as  a  result  of  the  crop 
acreage  being  prevented  from  planting 
or  planted  but  not  harvested  The  trade 
associations  also  suggested  that  the 
regulations  specify  the  person  or  office 
ultimately  responsible  for  making  the 
NAP  payment  rate  reduction 
determinations  as  it  relates  specifically 
to  specialty  crops. 

(2)  One  comment  received  from  a 
USDA  agency  suggested  that  the  rule 
include  specifics  for  calculating  the 
adjustment  in  the  NAP  payment  rate 
and  that  the  method  used  be  similar  to 


those  included  in  the  1994  ad  hoc 
disaster  program. 

Response:  The  Act  requires  the 
development  of  a  payment  rate  for  a 
crop  that  is  produced  with  a  significant 
and  variable  harvesting  expense  that 
takes  into  consideration  the  stage  of  the 
crop  at  the  time  of  loss;  for  example,  not 
planted,  planted  but  not  harvested,  or 
harvested.  Because  of  all  the  variations 
that  exist  between  crops,  it  is  not 
possible  to  list  all  the  factors  that  affect 
the  costs  associated  with  producing  all 
crops.  FCIC  will  approve  all  variable 
payment  factors  whether  applicable  to 
specialty  or  other  crops.  The  method 
used  in  determining  payments  imder 
the  1994  ad  hoc  disaster  program  will 
be  taken  into  consideration. 

Comment;  §404. 11  (a)  Fifty-four 
comments,  one  from  a  congressional 
office,  fourteen  from  producers,  one 
from  a  trade  association,  one  from  a 
coimty  FSA  committee,  one  fi'om  a  state 
FSA  committee,  and  thirty-six  from 
state  FSA  offices,  were  received 
requesting  section  404.11(a)  be  changed 
to  allow  NAP  benefits  for  seed  crops, 
specifically  grass,  clover,  alfalfa  and 
legume  seed  crops  and  any  other  crop 
grown  commercially  for  seed.  The  one 
comment  received  from  the  state  FSA 
committee  stated  that  legislation  does 
not  specifically  exclude  seed  crops 
which  are  ultimately  used  for  the 
production  of  crops  for  human 
consumption  or  livestock  feed  and. 
therefore,  should  be  added  to  the  list  of 
crops  eligible  for  NAP  benefits. 

Response:  The  Act  specifies  that  the 
term  "eligible  crop"  will  include  each 
commercial  crop  or  other  agricultural 
commodity  (except  livestock)  that  is 
produced  for  food  or  fiber.  Seed  crops 
are  not  produced  for  food  or  fiber. 
Further,  the  Act  specifically  included 
the  exceptions  to  the  food  or  fiber 
requirement.  Crops  not  specifically 
included  in  the  exception  are  not 
eligible  for  NAP.  The  provision  will  not 
be  changed. 

Comment:  §  404.11(a)  One  comment 
received  from  a  producer  suggested  that 
section  404.11(a)  be  changed  to  allow 
NAP  payments  by  crop  type  rather  than 
treating  as  a  single  eligible  crop  all  types 
and  varieties  of  a  crop.  This  producer 
stated  that  the  farmer  who  raises  several 
types  of  a  crop,  as  opposed  to  a  farmer 
who  raises  only  one  type,  may  not 
qualify  for  a  NAP  payment  if  one  type 
does  not  meet  the  50  percent  individual 
loss  requirement.  The  producer  also 
questioned  whether  crops  such  as 
tomatoes,  basil,  or  flowers  grown  in  a 
greenhouse  would  be  eligible  for  NAP 
because  pumpkins  used  for  decoration 
are  not  covered  by  NAP,  but  flowers  are, 
and  whether  indian  com,  strawberry 


com,  or  blue  com  are  eligible  crops 
imder  the  NAP.  The  producer 
reconunended  all  crops  and  com  grown 
outside  be  eligible  for  NAP  payment. 
Response:  The  paragraph  nas  been 
revised  to  allow  FCIC  to  treat  different 
types  and  varieties  of  a  crop  or 
commodity  as  separate  eligible  crops 
provided  they  have  significantly 
different  prices  or  yields.  The 
determination  of  whether  a  crop  is 
eligible  for  NAP  payments  is  not  based 
on  whether  a  crop  is  grown  indoors  or 
outdoors.  The  Act  specified  that  crops 
grown  for  food  or  fiber,  or  included  on 
the  list  of  exceptions,  are  eligible 
regardless  of  where  grown.  This 
provision  will  not  be  changed. 
Comment:  §  404.11(a)(3)  One 
comment  received  from  a  timber 
producer  requested  section  404.11(a)(3) 
be  changed  to  include  walnut  trees 
planted  for  timber  pvuposes  as  a  crop 
eligible  for  NAP  benefits. 

Response:  FCIC  cannot  expand  the  list 
of  crops  eligible  for  NAP  payments 
beyond  those  crops  designated  by  the 
Act.  The  provision  will  not  be  changed. 
Comment:  §  404.11(a)  One  comment 
was  received  from  a  FSA  district 
director  regarding  sections  which 
specify  that  eligible  crops  are  those 
crops  grown  for  food  and  fiber  and  then 
lists  additional  crops  such  as 
floriculture,  ornamental  nursery  crops, 
Christmas  trees,  turfgrass  sod,  and 
industrial  crops  as  eligible  crops  for 
NAP  benefits.  The  FSA  district  director 
suggested  that  all  of  the  exceptions  to 
the  crops  produced  for  food  or  fiber  be    , 
deleted  or  the  provisions  be  broadened 
to  include  all  crops  produced  for 
commercial  purposes. 

Response:  The  named  crops,  in 
addition  to  crops  produced  for  food  or 
fiber,  are  specified  by  the  Act  and, 
therefore,  must  be  included.  Further,  the 
list  of  named  crops  cannot  be  expanded 
beyond  those  specified  in  the  Act. 

Comment;  §404.1 1(b)(3)  One 
comment  was  received  from  a  USDA 
agency  regarding  section  404.11(b)(3) 
which  provides  for  NAP  payments  in 
the  case  of  delayed  plantings  caused  by 
a  natiu-al  disaster.  The  USDA  agency 
official  states  that  since  the  Act  provides 
"that  an  eligible  crop  means  each 
commercial  crop  or  other  agricultural 
commodity  (except  livestock)  for  which 
the  Catastrophic  Risk  Protection  (CAT) 
Plan  of  Insurance  is  not  available,  and 
that  is  produced  for  food  or  fiber,"  there 
are  no  statutory  exceptions.  The  USDA 
agency  official  recommends  that  if  a 
crop  is  insurable  under  CAT.  there 
should  be  no  exceptions  to  cover  losses 
from  delayed  plantings  for  NAP  crops. 

Response:  The  commentator  may  nave 
misinterpreted  the  provision.  A  crop 


that  is  not  insurable  under  CAT  because 
the  natural  disaster  causing  the  damage 
was  not  an  insurable  cause  of  loss  under 
CAT  may  be  covered  for  the  natural 
disaster  under  NAP.  provided  that  all 
the  other  eligibility  requirements  are 
satisfied. 

Comment;  §404.1 1(b)(6)  Four 
comments  were  received  from  trade 
associations  requesting  FCIC  to  clarify 
the  exemption  contained  in  section 
404.11(b)(3).  The  trade  associations 
stated  that  the  Clean  Water  Act  and  the 
swampbuster  provisions  provide 
exemptions  from  many  of  the  features  of 
current  wetlands  policy  that  affect 
agriculture.  Perennial  specialty  crops 
were  excluded  from  exemption  resulting 
in  discrimination  against  a  large 
segment  of  American  agriculture 
without  any  environmental  benefit  or 
preservation  of  wetlands.  To  avoid  a 
similar  situation,  the  trade  associations 
requested  the  FCIC  to  clarify  the 
exemption  contained  in  this  section  to 
ensure  past  problems  are  not  repeated 
and  that  specialty  crops  are  not 
inappropriately  excluded  from  NAP 
benefits. 

Response:  The  regulations  at  section 
12.5  of  this  title,  incorporated  into  this 
rule  by  reference,  contain  the  exceptions 
authorized  by  the  Secretary  for  all 
USDA  programs.  It  would  be 
inappropriate  for  a  clarification  of 
section  12.5  to  appear  in  this  rule. 

Comment;  §404.13  Sixty-three 
comments,  fifteen  from  producers,  three 
from  trade  associations,  three  from  state 
government  offices,  two  from 
congressional  offices,  one  from  a  county 
FSA  office,  one  from  a  county  FSA 
committee,  one  from  a  state  FSA 
committee,  one  from  a  district  director, 
and  thirty-six  from  state  FSA  offices, 
were  received  regarding  section  404.13 
which  specifies  the  minimum  area  of 
320,000  acres  or  a  geographical  area 
with  a  minimum  average  value  of  at 
least  $80  million  for  all  crops  produced 
annually  and  other  interrelated 
provisions  contained  in  section  404.19. 

(1)  Fifteen  comments  received  from 
producers,  two  from  trade  associations, 
three  from  state  government  offices,  one 
from  a  congressional  office,  one  from  a 
county  FSA  office,  one  from  a  county 
FSA  committee,  one  from  a  state  FSA 
committee,  one  from  a  district  director, 
and  thirty-six  from  state  FSA  offices 
stated  that  the  minimum  area 
requirement  (320,000  acres  or  $80 
million  value)  contained  in  section 
404.13  coupled  with  the  35  percent 
area-wide  yield  loss  requirement 
contained  in  section  404.19(c)  is 
excessively  large. 

(2)  One  comment  received  from  a 
producer  recommended  elimination  of 


the  area  stating  that  if  a  small  farm  is 
wiped  out  by  hail  damage  and  the  35 
percent  area  loss  does  not  trigger,  the 
farmer  could  possibly  lose  100  percent 
of  his  crop  with  no  compensation.  One 
FSA  district  director  stated  that  a 
producer  would  not  be  covered  under 
the  NAP  for  crop  losses  resulting  from 
isolated  storms  such  as  hailstorms  or 
thunderstorms.  The  FSA  district 
director  also  stated  that  NAP 
discriminates  against  producers  of 
noninsured  crops  because  of  the 
unavailability  of  insurance  coverage  in 
some  states. 

(3)  Thirty-six  comments  received  from 
state  FSA  offices  recommended 
elimination  of  the  area  if  statutorily 
permissible.  If  not  statutorily 
permissible,  the  state  FSA  offices 
recommended  the  county  FSA 
committee  with  state  FSA  committee 
concurrence  be  given  the  authority  to 
delineate  an  area  (with  no  minimum 
acreage)  based  on  the  agriculture  in  the 
county  and  the  natural  disaster  affected 
area.  One  of  the  state  FSA  offices 
recommended  using  certain  towns  in 
determining  the  disaster  area  and  states 
and  suggested  that  "no  disaster  be 
smaller  than  a  single  town  and  none 
larger  than  where  the  disaster  actually 
occurred."  Another  state  FSA  office 
stated  that  the  35  percent  area  loss 
requirement  is  not  comparable  tQ  the 
catastrophic  level  of  protection  and 
recommended  a  smaller  minimum  area 
size  or  elimination  of  the  area  and 
reconsideration  of  the  35  percent  area 
loss  requirement. 

(4)  One  comment  received  from  a 
producer  recommended  the  regional 
FSA  office  define  an  area. 

(5)  One  comment  received  from  a 
producer  recommended  that  FSA 
committees  decide  if  there  is  a  payable 
loss. 

(6)  Three  comments  received  from 
state  government  officials,  one  from  a 
county  FSA  office,  and  one  from  a  state 
FSA  committee  recommended  the  area 
be  modified  to  provide  assistance  to 
localized  areas  that  cannot  meet  the 
minimum  area  and  area  eligibility 
requirements. 

(7)  One  comment  received  from  a 
county  FSA  committee  recommended 
the  NAP  be  administered  more  like  the 
CAT  whereby  eligibility  is  on  an 
individual  unit  basis. 

(8)  One  comment  received  from  a 
trade  association  stated  that  the  current 
provisions  for  defining  an  "area"  are  too 
burdensome.  The  trade  association 
suggested  the  "area"  be  defined  as  a 
county  with  added  exceptions  to 
address  situations  wherein  part  of  one 
county  and  part  of  another  county  could 
constitute  an  "area." 


(9)  One  comment  received  from  a 
congressional  office  stated  that 
producers  should  not  be  denied 
coverage  because  an  insufficient  number 
of  producers  in  the  vicinity  suffered 
similar  losses.  The  comment  suggested 
that  section  404.13(d)  be  changed  to 
allow  eligibility  for  NAP  benefits  to  be 
determined  by  local  circumstances 
defined  by  the  county  FSA  committee 
so  as  not  to  use  acreage  to  deny  NAP 
coverage  for  small  diversified 
agricultural  operations. 

Response:  The  Act  requires  the 
average  yield  in  the  "area"  be  reduced 
by  at  least  35  percent  before  a- crop  is 
eligible  for  NAP  payments.  An  area 
cannoi  be  defined  as  a  fami  or  town  and 
comply  with  the  intent  of  NAP,  which 
is  to  provide  protection  against 
widespread  disasters,  not  individual 
losses.  The  requirement  that  there  be  an 
area  affected  by  a  disaster  and  the 
amount  of  loss  cannot  be  changed 
administratively.  However,  in  response 
to  comments  received,  the  provision 
will  be  amended  for  clarify  and  changed 
to  include  "county"  as  an  option  when 
defining  the  area.  In  order  to  maintain 
program  consistency.  FCIC  will 
continue  to  determine  the  expec  ted  area 
yield,  the  approved  yields,  and  approve 
the  "area"  designation.  To  ensure 
program,  integrity,  this  section  is  also 
being  amended  to  require  that  an 
approved  area  within  the  United  States 
consist  of  a  minimum  of  five  producers 
of  crops  for  which  the  area  is 
designated. 

Comment:  §  404.15(b)  One  comment 
received  from  a  trade  association 
suggested  section  404.1.S(b)  be  expanded 
to  include  special  yield  determination 
examples  for  organic  and  nonorganic 
and  sustainable  and  traditional  farming 
practices. 

Response:  FQC  is  authorized  to  make 
yield  adjustments  based  on  different 
farming  practices,  which  would  include 
organic  and  nonorganic.  Irrigated  and 
nonirrigated  are  merelv  used  as 
examples.  However,  the  provision  will 
be  revised  to  avoid  the  perception  that 
only  irrigated  and  nonirrigated  practices 
shall  be  considered. 

Comment:  *> 404.15(d)  One  (omment 
was  received  from  a  state  government 
official  regarding  section  404. 15(d) 
which  states  in  part  that  "Approved 
yields  for  the  eligible  crop  will  be  hased 
on  the  producer's  actual  production 
histon.'  in  accordance  with  the 
provi-sions  of  7  CFR  part  400.  subpart 
G."  The  .state  government  official  states 
that  to  require  the  submission  of  4 
consecutive  years  production  for 
producers  who  may  have  had  a  disaster  ' 
in  2  (:onsecuti\  e  years  is  not  fair.  The 
state  government  official  recommended 
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that  section  404.15(d)  be  amended  to 
allow  a  producer  who  has  more  than  4 
consecutive  years  of  production  records 
on  noninsured  crops  to  submit 
production  records  for  any  4  of  those 

years. 

Response:  The  Act  requires  that 
approved  yields  be  based  on  the 
producers  actual  production  history 
over  a  period  of  at  least  the  previous  4 
consecutive  years  of  production  records 
and  not  more  than  10  consecutive  years 
of  production  records.  Producers  can 
only  use  assigned  yields  when  records 
are  not  available.  If  the  producer  has 
had  a  disaster,  production  records  will 
be  available.  Therefore,  this  provision 
will  not  be  changed. 

Comment:  §  404.15(g)  Three 
comments  were  received  regarding 
section  404.15(g)  as  follows: 

(1)  One  comment  received  from  a 
producer  recommended  section 
404.15(g)  be  amended  to  allow  the  FSA 
committee  to  determine  the  production 
records  a  producer  must  submit. 

(2)  One  comment  received  from  a 
trade  association  recommended  section 
404.15(g)  be  amended  to  include  some 
intent  to  defraud  or  deceive  when 
assessing  criminal  and  civil  actions 
against  &e  producer  for  failure  to 
provide  adequate  records. 

(3)  One  comment  was  received  from 
a  state  FSA  committee  recommending 
that  section  404.15(g)(2)  be  changed  to 
delete  for  use  as  adequate  records 
"contemporaneous  measurements,  truck 
scale  tickets,  contemporaneous  diaries, 
etc."  Justification  for  this  change  was 
that  such  production  information  is  not 
an  adequate  record  for  use  in  yield 
determination,  is  not  verifiable,  and 
makes  administering  the  program  more 
difficuh.  The  state  FSA  committee 
suggested  that  unless  the  producer  can 
provide  verifiable  production  evidence, 
this  production  information  not  be 
considered  as  an  adequate  record  for  use 
in  yield  determination. 

Response:  Producers  are  not  required 
to  submit  a  specific  type  of  record.  The 
rule  simply  provides  examples  of  record 
that  may  be  considered  acceptable  to 
FCIC  for  the  purposes  of  substantiating 
claims  for  NAP  payments  or  yield 
certification.  FCIC  will  consider  all 
available  sources  of  information 
including  recommendations  from 
county  and  state  FSA  committees; 
however,  FCIC  will  make  the 
determination  as  to  whether  the 
documentation  provided  is  adequate. 
The  apphcable  criminal  and  civil 
sanctions  have  an  intentional  or  wilful 
requirement  with  respect  to  the 
providing  of  false  or  inaccurate 
information,  including  a  false  claim  that 
records  exist.  In  response  to  the 


comments,  the  paragraph  has  been 
revised  to  require  the  producers  to 
submit  records  that  are  acceptable  to 
FCIC.  If  the  information  is  not  reliable 
or  verifiable,  the  records  will  not  be 
considered  acceptable.  No  other  change 
to  the  provision  will  be  made. 

Com/nenf;  §404. 17(b)(6)  One 
comment  was  received  from  a  producer 
recommending  section  404.17(b)(6)  be 
changed  to  require  the  producer  to 
report  planting  dates  only  for  those 
crops  planted  after  the  final  acreage 
reporting  date  and  to  allow  the  county 
FSA  committee  to  determine  whether  a 
producer  planted  late. 

Response:  It  has  been  determined  that 
if  the  acreage  report  does  not  contain  a 
certification  as  to  the  date  the  crop 
being  reported  was  planted,  it  will  be 
difficult  to  determine  if  the  crop  was 
planted  after  the  final  acreage  reporting 
date  or  final  planting  date  established 
for  insurance  purposes.  Information  as 
to  the  date  of  planting  should  be  readily 
available  when  the  acreage  report  for  the 
crop  is  filed.  Accordingly,  the  paragraph 
is  not  changed. 

Comment:  §404. 17(b)(8)  One 
comment  was  received  from  a  producer 
recommending  section  404.17(b)(8)  be 
changed  to  allow  a  producer  to  prove 
yields  at  the  application  for  NAP 
benefits  date  rather  than  at  acreage 
reporting  date. 

Response:  Because  NAP  payments  are 
based  on  the  actual  production  history 
of  the  producer,  it  is  necessary  to 
require  producers  to  annually  report  the 
acreage  and  production  of  crops. 
Further,  such  information  will  be  used 
to  develop  insurance  products  for  those 
crops  for  which  insurance  is  currently 
not  available.  Producers  unable  to 
provide  adequate  documentation  of 
their  yield  will  have  a  yield  assigned  in 
accordance  with  section  519  of  the  Act. 
Comment:  Two  comments  from  trade 
associations  were  received  regarding 
section  404.19(a).  The  comments  are  as 

follows: 

(1)  One  comment  received  from  a 

trade  association  suggested  section 
404.19(a)  address  the  standards  the 
Secretary  will  use  in  determining  the 
natural  disasters  eligible  for  NAP 
payments.  The  trade  association  raises 
this  issue  in  light  of  complaints  that 
sustainable  and  alternative  practices 
have  been  treated  unfairly  in  the  past. 

(2)  One  comment  received  from  a 
trade  association  suggested  section 
404.19(a)(3)  address  the  standards  that 
will  be  used  to  exclude  NAP  assistance 
for  the  failure  of  the  producer  to  follow 
good  farming  practices.  According  to  the 
trade  association  sustainable  and 
alternative  agricultural  practices  are 
frequently  and  erroneously  labeled  as 


not  "good  farming  practices"  simply 
because  they  may  be  different  from  the 
traditional  approach  in  the  area.  The 
trade  association  suggested  section 
,  404.19(a)(3)  provide  specificity  on  this 
point  and  provide  producers  with 
guidance  as  to  what  evidence  they 
should  present  in  order  to  show  that 
their  alternative  methods  were 
appropriate. 

flesponse;  The  definition  of  "natural 
disaster"  has  been  clarified  to  include 
both  weather  related  and  other  natural 
occurrences  or  their  consequences 
which  may  cause  or  accelerate  the 
destruction  or  deterioration  of  a  crop. 
Further,  the  definition  of  "good  farming 
practices"  allows  alternative  farming 
practices  and  innovations  that  are 
supported  by  data  from  the  Cooperative 
State  Research,  Education,  and 
Extension  Service  (CSREES).  Therefore, 
a  change  is  not  required. 

Comment:  §  404.19(c)(1)  Six 
comments,  five  from  trade  associations 
and  one  from  a  state  FSA  committee, 
were  received  regarding  section 
404.19(c)(1)  which  specifies  that  "The 
quantity  will  not  be  reduced  for  any 
quality  consideration  unless  a  zero 
value  is  established."  One  trade 
association  recommended  section 
404.19(c)(1)  be  changed  to  include 
quality  adjustment  for  hay  crops  in  the 
disaster  calculation  for  NAP  payment. 
Four  trade  associations  recommended 
FCIC  develop  a  more  flexible  approach 
that  focuses  on  the  value  of  the  damaged 
but  not  "dead"  crop  and  whether  the 
crop  will  be  marketable  in  the  future  at 
a  reasonable  price.  The  state  FSA 
committee  recommended  the  same 
quality  loss  guidelines  provided  under 
CAT  be  also  available  to  producers 
under  the  NAP. 

Response:  Many  of  the  crops  eligible 
for  quality  adjustments  under  the  crop 
insurance  program  have  generally 
accepted  grades  and  standards  upon 
which  to  base  such  adjustments.  There 
are  no  such  generally  accepted  grades 
and  standards  for  most  NAP  crops. 
Therefore,  no  change  is  made. 

Comment:  Seven  comments,  one  from 
a  state  government  official,  one  from  a 
producer,  one  from  a  FSA  district 
director,  and  four  from  trade 
associations,  were  received  regarding 
section  404.19(c)(2).  The  comments  are 
as  follows: 

(1)  One  comment  was  received  from 
a  state  government  official  regarding 
section  404.19(c)(2)  which  states  that  "A 
prevented  planting  NAP  payment  will 
be  made  if  the  producer  is  prevented 
from  planting  more  than  thirty-five 
percent  (35%)  of  the  total  eligible 
acreage  intended  for  planting  to  the 
eligible  crop."  The  state  government 
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official  recommended  the  provision  be 
changed  to  specify  the  percentage  of 
guarantee  that  will  be  paid  to  a 
producer.  The  state  government  official 
suggested  the  guarantee  be  specified  at 
a  rate  of  not  less  than  65  percent  for 
producers  who  are  prevented  entirely 
from  planting  a  crop. 

(2)  Two  comments,  one  from  a 
producer  and  one  from  an  FSA  district 
director,  were  received  regarding 
section  404.19(c)(2)(A)  which  states  that 
"Eligible  crop  acreage  will  not  exceed 
100%  of  the  simple  average  of  the 
number  of  acres  planted  to  the  crop  by 
the  producer  in  the  loss  area  during  the 
years  used  to  determine  the  approved 
yield,  unless  FCIC  has  previously  agreed 
in  writing  to  approve  acreage  exceeding 
this  hmit."  The  producer  requested 
FCIC  reconsideration  of  this  provision 
in  light  of  crop  rotations  and  the 
planting  of  other  crops.  The  FSA  district 
director  stated  the  provision 
discriminates  against  producers  of 
noninsured  crops  because  a  producer  of 
an  insured  crop  is  not  subject  to  this 
restriction. 

(3)  Four  comments  were  received 
from  trade  associations  regarding 
section  404.19(2)(D)(i)  which  specifies 
that  NAP  payments  for  prevented 
planting  will  not  be  available  for  "tree 
crops  and  other  perennials."  The  trade 
a.ssociations  stated  it  is  arbitrary  and 
capricious  to  exclude  turfgrass  sod, 
floricultural,  and  ornamental  nursery 
crops  as  perennials  ineligible  for  NAP 
prevented  planting.  Because  many  of 
these  crops  can  be  produced  in  a  period 
ranging  from  a  few  months  to  several 
years,  depending  upon  the  area  of  the 
country  and  a  wide  variety  of  agronomic 
considerationsythe  trade  associations 
suggested  a  more  flexible  approach  be 
developed  by  FCIC. 

flesponse.'Section  519(d)(1)  of  the  Act 
limits  the  production  eligible  for 
payment  to  less  than  50  percent  of  the 
producer's  approved  yield.  Section 
404.23  is  added  to  specify  how  losses 
will  be  paid  to  producers  eligible  for 
prevented  planting  or  reduced  yield 
NAP  payments.  In  §  404.19,  paragraphs 
(c)(2)  (A).  (B).  and  (C)  have  been  deleted 
and  acreage  which  was  prevented  from 
planting  due  tc  a  natural  disaster,  and 
the  producer  can  prove  was  intended  to 
be  planted,  may  be  eligible  for  NAP 
payments.  Tree  crops  and  perennials 
may  be  eligible  for  prevented  planting 
NAP  payments  provided  the  producer 
can  prove  adequate  resources  were 
available,  or  on  order,  to  plant,  grow, 
and  harvest  the  crop,  if  applicable. 

Comment;  §404. 21(a).  Two 
comments,  one  from  a  state  FSA 
committee  and  one  from  a  trade 
association  were  received  regarding 


section  404.21(a)  which  specifies  that 
"Any  person  with  a  share  in  the  eligible 
crop  who  would  be  entitled  to  a  NAP 
payment  must  make  application  and 
provide  a  notice  of  damage  or  loss 
within  15  calendar  days  after  the 
occurrence  of  the  prevented  planting 
(the  end  of  the  planting  period)  or 
damage  to  the  crop."  The  state  FSA 
committee  stated  that  the  15-day 
notification  is  too  limiting  and 
suggested  the  provision  be  changed  to 
allow  for  a  30-  or  45-day  notification 
period.  The  trade  association  also  stated 
that  the  15-day  notice  of  damage  was 
too  restrictive. 

Response:  The  time  period  for 
providing  notice  of  loss  is  comparable  to 
the  insurance  requirement  and  allows 
for  timely  inspection  of  the  damaged 
crop,  if  necessary.  Longer  time  periods 
may  make  it  difficult  to  accurately 
assess  the  extent  of  the  damage  and 
prevent  the  producer  from  destroying 
the  crop  and  putting  the  acreage  to 
another  use. 

Com/nen/.  §404. 27(a).  One  comment 
received  from  a  state  government 
official  suggested  that  section  404.27(al 
be  amended  by  replacing  the  words 
"erroneously  represented"  with  the 
words  "knowingly  misrepresented". 
Justification  for  this  change  was  that  the 
provision  implies  that  a  farmer  who 
unwittingly  benefited  from  another's 
action  could  face  cruel  and  undulv 
harsh  penalties  due  to  acts  of  which  he 
or  she  was  totally  unaware. 

Response:  The  paragraph  has  been 
clarified  to  replace  "erroneouslv 
represented"  with  "misrepresented." 
Further,  the  paragraph  has  been  revised 
to  require  that  producers  "knowingly" 
adopt,  participate,  or  lienefit  from  a 
scheme  or  device  to  conform  to  the 
requirement  of  the  Act. 

Commenf;  §  404.27(c)(2).  One 
comment  received  from  a  trade 
association  suggested  section 
404.27(c)(2)  be  amended  to  include  the 
"knowing"  or  ""intentionar'  submission 
of  false  information. 

Response:  Since  section  404.27(a)  has 
already  been  revised  to  require  a 
"knowing"  adoption,  participation,  or 
benefiting  from  the  scheme  or  device,  a 
change  is  not  required  here. 

Commenr-  §404. 29(a).  One  comment 
received  by  a  trade  association 
suggested  section  404.29(n)  include  a 
provision  to  provide  for  refund  of 
monies  by  the  producer  as  a  result  of  an 
FCIC  error  and  that  such  provision  not 
require  the  producer  to  pay  interest  or 
pay  the  money  back  "on  demand."  The 
trade  association  suggested  that  after  a 
set  period  of  time  FCIC  should  not  be 
allowed  to  recompute  and  correct  its  ' 
own  mistakes  and  should  within  that  set 


period  of  time  establish  an  equitable 
repayment  schedule  agreed  upon  by  the 
parties  involved. 

Response:  There  is  a  statute  of 
limitation  that  governs  the  period 
within  which  FCIC  can  hnn>^  an  a(.tion 
to  recover  funds  that  are  owed  to  it. 
Further,  since  NAP  is  a  government 
funded  program,  payments  cannot  be 
made  or  retained  that  are  not  authorized 
by  law. 

Comment:  §  404.33.  Two  comments, 
one  from  a  state  govemmenf  official  and 
one  from  a  trade  association,  were 
received  regarding  section  AM.TA  as 
follows: 

(1)  One  comment  from  a  state 
government  official  suggested  that  this 
section  be  amended  by  n.-moving  the 
words  "The  appeal,  rei  onsideration.  or 
review  of  all  determinations  made 
under  this  part  .  .  ."  and  inserting  in  its 
place  the  words  ".-Xny  detenninafion 
made  by  the  agency,  which  the  producer 
believes  to  be  adverse  to  his  or  her 
participation  in  the  program,  can  be 
appealed,  reconsidered,  or  reviewed  hy 
the  agency."  The  st.ite  government 
offiLJal  also  suggested  that  the  words 
"must  be  in  accordance  with  part  780  of 
this  title  or  the  regulations  promulgated 
by  the  National  .Appeals  Division, 
whichever  is  applicable"  be  replaced 
with  a  new  paragraph  to  read  as  follows; 

"All  appeals  will  he  heard  under  the 
new  regulations  th.it  are  published  for 
the  National  .Appeals  Division, 
including  the  right  of  a  producer  to 
participate  In  mediation  with  the 
agency.  If  the  appeal  is  in  a  state  with 
a  certified  mediation  program,  then  the 
agency  must  notifv  the  producer  in 
writing,  of  his  or  her  right  to 
mediation." 

(2)  One  comment  received  from  a 
trade  association  suggested  this  section 
include  appeal  rights  through  the 
National  Appeals  Division  on  whether 
the  designation  of  an  area  is  appealable. 
The  trade  association  also  suggested  that 
fhe.se  regulations  provide  more  specific 
guidance  in  keeping  with  the  National 
.-\ppeals  Division  regulations 
particularly  notiie  provisions, 
timeframes,  and  an\  informal  appeal 
options. 

Responst^:  Since  the  .National  Appeals 
Division  has  specific  jurisdictional 
requirements,  no  change  is  net  essary. 
Further,  the  Act  requires  that  informal 
appeal  processes  in  effect  on  the  date  of 
its  enactment  .'•emain  in  effect  and 
producers  are  provided  their  choice  of 
forums.  Mediation  is  available  under  7 
CFR  part  780.  Rules  of  general 
applicability  are  not  appealable  and  the 
area  designation  is  a  rule  of  general 
applicability.  Since  the  notice. 
timeframe,  and  informal  appeal  options 
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are  specifically  stated  in  the  referenced 
part  and  regulation,  it  would  be 
redundant  to  include  them  here. 

Comment:  One  comment  received 
from  an  USDA  agency  recommended  . 
that  participation  in  the  NAP  be  linked 
to  other  price  support,  production 
adjustment,  conservation  programs,  and 
the  CAT  program.  Justification  for  this 
change  was  to  provide  equitable 
treatment  to  all  producers  and  to  be 
consistent  with  the  Act  which  requires 
the  FCIC  to  establish  a  NAP  program  to 
provide  coverage  equivalent  to  the  CAT 
program. 

Response:  The  Agency  determined 
that  it  would  not  require  linkage 
between  CAT  and  NAP  unless 
specifically  required  by  the  Act. 

Comment:  One  comment  received 
from  a  USDA  agency  recommended  an 
administrative  fee  similar  to  the  CAT 
program  be  charged  producers  prior  to 
the  time  they  receive  benefits  under  the 
NAP.  Justification  for  this  charge  was  to 
ensure  fair  and  equitable  treatment  of  all 
producers  and  to  help  cover 
administrative  costs  for  delivering  the 
program. 

Response:  The  comment  cannot  be 
implemented  because  the  Act  does  not 
authorize  collection  of  fees  from  NAP 
producers. 

Comment:  One  comment  received 
from  a  USDA  agency  suggested  that  a 
producer  should  have  a  history  of 
growing  the  crop  in  order  to  receive 
NAP  benefits.  Justification  for  this 
change  was  to  ensure  that  a  producer 
has  the  knowledge,  expertise,  and  intent 
to  produce  the  crop. 

Response:  This  suggestion  would 
have  the  affect  of  penalizing  new 
producers.  FSA's  operating  procedure 
delegates  to  the  county  committees  the 
responsibility  of  determining  that  good 
farming  practices  were  used  in 
producing  the  crop.  If  good  farming 
practices  were  not  used  or  the  producer 
cannot  prove  that  a  crop  was  intended 
for  planting,  the  producer  is  ineligible 
for  NAP  payments. 

Comment:  One  comment  received 
from  a  USDA  agency  recommended 
limits  be  placed  on  producers  from 
receiving  NAP  benefits  on  acreages  that 
substantially  increased  over  the 
previous  year's  planting.  Justification 
for  this  change  was  to  help  prevent 
producers  from  significantly  expanding 
planted  acres  on  certain  crops  on  the 
basis  of  the  NAP  benefits  available. 

Response:  The  Act  does  not  provide 
for  limiting  NAP  benefits  if  a  producer 
increases  acreage  of  a  crop.  The  Act 
only  limits  the  use  of  assigned  yields 
when  the  crop  acreage  in  the  county  has 
significantly  increased  from  previous 
years. 
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Comment:  One  comment  received 
from  a  trade  association  stated  that  since 
producers  must  file  annual  acreage 
reports  it  is  imperative  that  they  be 
notified  on  the  availability  of  NAP.  The 
trade  association  suggested  post-disaster 
sign-up  for  the  first  few  years  of  this 
program. 

Response:  The  Act  requires  producers 
to  annually  provide  records  of  previous 
years  acreage,  yield,  and  production. 
Further,  producers  are  required  to  file 
acreage  reports  showing  the  current 
crop  years  planted  and  prevented 
planted  acreage.  These  requirements 
cannot  be  changed.  Under  the  Act, 
producers  are  not  required  to  submit  an 
application  for  payment  until  the 
application  deadline,  which  occurs  after 
the  loss  has  occurred. 

With  the  exception  of  a  few  minor 
editorial  or  technical  corrections,  other 
changes  made  by  FCIC  are  as  follows: 

(1)  Removed  tne  reference  to  the 
definitions  for  actual  yield,  adjusted 
yield,  and  replacement  crop  at 

§  404.7(b),  (c),  and  (dd)  because  those 
terms  are  not  relevant  to  this  program; 

(2)  Removed  the  reference  to  the 
definition  for  master  yield  at  §404.7(u) 
because  there  are  no  master  yields 
under  NAP; 

(3)  Added  a  definition  for  CAT,  FSA, 
NASS;  and  NAP  in  §  404.7  for  clarity; 

(4)  Added  a  definition  for  ornamental 
nursery  crop  at  §  404.7  to  clarify  which 
nursery  crops  are  covered; 

(5)  Added  a  provision  to  §404.11 
which  makes  NAP  assistance  available 
for  any  crop  for  which  insurance  is 
available  in  the  county,  that  is  affected 
by  natural  disaster  that  is  not  insurable 
under  the  producer's  crop  insurance 
policy  for  clarity  even  though  such 
coverage  was  available  under  the 
interim  rule; 

(6)  Revised  §404.13  for  clarity,  added 
"county"  as  an  option  for  area 
designations,  and  require  a  minimum 
number  of  producers  for  NAP  areas 
within  the  United  States; 

(7)  Added  §404.23  to  clarify  how 
NAP  payments  are  calculated  and 
redesignated  the  remaining  sections 

accordingly. 

Good  caiise  is  shown  to  make  this  rule 
effective  upon  public  filing  with  the 
Federal  Register,  and  without  the  30- 
day  period  required  by  the 
Administrative  Procedure  Act.  The 
interim  rule  implemented  the  NAP 
requirements  mandated  by  the 
amendments  to  the  Federal  Crop 
Insurance  Act  by  the  Federal  Crop 
Insurance  Reform  Act  of  1994.  This  final 
rule  needs  expedited  implementation  in 
order  to  facilitate  the  processing  of 
pending  applications  for  NAP  benefits. 
Therefore,  good  cause  is  shown  to  make 


this  rule  effective  in  less  than  30  days 
after  publication. 

List  of  Subjects  in  7  CFR  Part  404 

Agricultural  commodities,  Disaster 
assistance,  Reporting  and  recordkeeping 
requirements. 

Final  Rule 

Accordingly,  7  CFR  Part  404  is 
revised  to  read  as  follows: 

PART  404— NONINSURED  CROP 
DISASTER  ASSISTANCE  PROGRAM- 
REGULATIONS  FOR  THE  1995  AND 
SUCCEEDING  CROP  YEARS 

Sec. 

404.1    General  statement. 

404.3    Applicability. 

404.5    Administration. 

404.7    Definitions. 

404.9    Coverage. 

404.11     Eligibility. 

404.13     Area. 

404.15    Yield  determinations. 

404.17    Acreage  report. 

404.19   '  Loss  requirements. 

404.21     Application  for  payment  and  notice 

of  loss. 
404.23    Payments  for  reduced  yield  and 

prevented  planting. 
404.23     Multiple  benefits. 
404.27     Payment  and  income  limitations. 
404.29     Misrepresentation,  scheme  and 

device,  and  fraud. 
404.31     Refunds  to  the  Corporation. 
404.33    Cumulative  liability. 
404.35    Appeals. 
404.37    Exemption  from  levy. 
404.39    Estates,  trusts,  and  minors. 
404.41     Death,  incompetence,  or 

disappearance. 
404.43    OMB  control  numbers. 

Authority:  7  U.S.C.  1506(1),  1506(p). 

§404.1    General  Statement 

The  Federal  Crop  Insurance  Act,  as 
amended  by  the  Federal  Crop  Insurance 
Reform  Act  of  1994,  requires  the  Federal 
Crop  Insurance  Corporation  to 
implement  a  noninsured  crop  disaster 
assistance  program  to  provide  eligible 
producers  of  eligible  crops  with 
protection  comparable  to  the 
catastrophic  risk  protection  plan  of  crop 
insurance.  NAP-is  designed  to  help 
reduce  production  risks  faced  by 
producers  of  crops  for  which  Federal 
crop  insurance  under  the  Act  is  not 
available.  NAP  will  reduce  financial 
losses  that  occur  when  natural  disasters 
cause  a  catastrophic  loss  of  production 
or  prevented' planting  of  an  eligible 
crop.  Payment  eligibility  is  based  on  an 
expected  yield  for  the  area  and  the 
producer's  approved  yield  based  on 
actual  production  history,  or  a 
transitional  yield  if  sufficient 
production  records  are  not  available. 
Production  for  both  the  applicable  area 
expected  yield  and  the  individual 


producer  approved  yield  for  the  unit 
must  fall  below  specified  percentages  in 
order  to  be  eUgible  for  payments  under 
this  part. 

§404.3    Applicability. 

The  provisions  contained  in  this  part 
are  applicable  to  each  eligible  producer 
and  each  eligible  crop,  acreage,  or  cause 
of  loss  for  which  CAT  coverage  is  not 
otherwise  available. 

§404.5    Administration. 

(a)  The  NAP  program  will  be 
administered  under  the  general 
supervision  of  the  FCIC,  and  will  be 
carried  out  through  state  and  county 
committees  and  offices  of  the  Farm 
Service  Agency,  or  other  local  USDA 
offices  as  designated  by  FCIC. 

(b)  The  state  FSA  committee  will,  in 
accordance  with  this  part,  recommend 
the  geographical  size  and  shape  of  the 
area  where  a  natural  disaster  has 
occurred,  and  whether  the  area 
eligibility  requirement  has  been 
satisfied.  The  recommendation  of 
eligibility  must  be  approved  by  FCIC. 

(c)  FCIC  will  determine  all  yields  and 
prices  under  this  part. 

(d)  No  delegation  herein  to  a  state  or 
county  FSA  committee  will  preclude 
the  FCIC  Manager  from  determining  any 
question  arising  imder  NAP  or  from 
reversing  or  modifying  any 
determination  made  by  a  state  or  county 
FSA  committee. 

§404.7    Definitions. 

Act — ^The  Federal  Crop  Insurance  Act 
as  amended.  (7  U.S.C.  1501  et  sea.) 

Actual  production  history — Refer  to  7 
CFR  part  400,  subpart  G,  except  that  the 
terms  of  subpart  G  will  read  as  follows 
when  referring  to  NAP: 


Insurance  Terms 

NAP  Terms 

Agent 

Local  office  rep- 

resentative 

Claim 

Application  for  pay- 

ment 

claim  for  indemnity  .... 

Application  for  pay- 

ment 

Indemnity  payment  .... 

NAP  payment 

Insurable  acreage  

Eligible  acreage 

Insurable  cause 

Natural  disaster 

Insurable  crop  ...-. 

Eligible  crop 

Insurance  company  ... 

Provider 

Insurance  purposes  .. 

NAP  purposes 

Insured  

Eligible  producer 

Insured  producer 

Eligible  producer 

Uninsurable  acreage  . 

lneligjt)le  acreage 

Uninsurable  produc- 

Ineligible production 

tion. 

Uninsured  cause  of 

Assigned  production 

loss  appraisal. 

Uninsured  production 

Ineligible  production 

APH — Actual  production  history. 
Approved  yield — An  APH  yield 
calculated  and  approved  by  FCIC,  used 


to  determine  any  NAP  payment  in 
accordance  with  7  CFR  part  400,  subpart 
G. 

Aquacultural  species — Any  species  of 
aquatic  organism  grown  as  food  for 
human  consumption  or  fish  raised  as 
feed  for  fish  that  are  consumed  by 
humans,  and  which  is  propagated  and 
reared  in  an  aquatic  medium  by  a 
commercial  operator  on  private  property 
in  water  in  a  controlled  environment. 

Area — The  geographic  region 
recommended  by  the  state  FSA 
committee,  and  approved  by  FCIC  in 
accordance  with  §  404.13,  where  a 
natural  disaster  has  occurred  which  may 
qualify  producers  in  the  area  for  NAP 
payments. 

Assigned  yield — A  yield  assigned  for 
a  crop  year  in  the  base  period,  in 
accordance  with  7  CFR  part  400,  subpart 
G,  if  the  producer  does  not  file  an 
acceptable  production  report  by  the 
production  reporting  date. 

Average  market  price — The  price,  or 
dollar  equivalent  on  an  appropriate 
basis;  for  example,  pound,  bushel,  ton, 
for  an  eligible  crop  estabUshed  by  FCIC 
for  determining  NAP  payments.  Such 
price  will  be  on  a  harvested  basis 
without  the  inclusion  of  transportation, 
storage,  processing,  packing,  marketing 
or  other  post-har\'est  expenses  and  will 
be  based,  in  part,  on  historical  data. 

CAT — A  catastrophic  risk  protection 
plan  of  insurance  offered  by  FCIC 
authorized  under  section  5b8(b)  of  the 
Act  and  7  CFR  part  402. 

CCC — The  Commodity  Credit 
Corporation. 

County  expected  yield — The  eligible 
crop  yield  established  by  the  State  FSA 
committee  and  approved  by  FCIC  for  the 
county.  Such  yield  information  may  be 
obtained  from  NASS,  CSREES.  credible 
nongovernmental  studies,  yields  in 
similar  areas,  and  similar  reference 
material.  For  planted  annual  crops,  such 
yield  will  be  based  on  the  acreage 
planted  for  harvest. 

Crop  year — The  period  of  time  within 
which  the  crop  is  normally  grown  and 
designated  by  the  calendar  year  in 
which  the  crop  is  normally  har\ested  in 
the  area.  For  crops  harvested  over  two 
calendar  years,  the  crop  year  will  be  the 
calendar  year  in  which  the  majority  of 
the  crop  would  have  been  harxested. 
For  crops  grov^m  over  more  than  two 
calendar  years,  each  year  in  the  growifig 
period  will  be  considered  as  a  separate 
crop  year  designated  by  the  calendar 
year  in  which  the  crop  sustained  a  loss. 
For  crops  for  which  CAT  is  available, 
the  crop  year  will  be  as  defined  by  CAT. 

CSREES — The  Cooperative  State 
Research,  Education,  and  Extension 
Service. 


Eligible  crop — An  agricultural 
commodity  for  which  CAT  is  not 
available  and  which  is  commercially 
produced  for  food  or  fiber  as  specified 
in  this  part.  Eligible  crop  shall  also 
include  fioricultural,  ornamental 
nursery,  and  Christmas  tree  crops, 
turfgrass  sod.  and  industrial  crops.  In 
the  case  of  a  crop  that  historically  has 
multiple  plantings  in  the  same  crop  year 
that  are  planted  or  are  prevented  from 
being  planted,  each  planting  may  be 
considered  a  different  crop  for 
determining  NAP  payments  In  the  case 
of  a  crop  that  has  different  varieties  or 
types,  each  variety  or  type  may  be 
considered  a  separate  crop  for 
determining  NAP  pavTnents.  if  FCIC 
determines  there  is  a  significant 
difference  in  price  or  yield  between  the 
varieties  or  types. 

Expected  area  yield — The  eligible- 
crop  yield  established  and  approved  by 
FCIC  for  the  geographic  area. 

Forage — Laiid  covered  with  grass  or 
other  vegetation,  produced  under  such 
range  management  practices  as  are 
necessary  to  sustain  sufficient  quality 
and  quantity  of  grass  or  vegetation  each 
year  to  be  suitable  for  grazing  or 
mechanical  har\'est  to  feed  livestock  in 
a  commercial  operation.  NAP  benefits 
for  forage  produced  on  any  Federal  or 
state  owned  lands  are  available  only  for 
seeded  forage. 

FCIC — The  Federal  Crop  Insiuance 
Corporation,  a  wholly  owned 
Government  corporation  within  the 
Farm  Service  Agency  (FSA).  United 
States  Department  of  Agriculture. 

FSA — Formerly  the  Consolidated 
Farm  Ser\ice  Agency:  now  the  Farm 
Ser\'ice  Agency  of  the  United  Staies 
Department  of  .Agriculture. 

Good  farming  practices — The  cultural 
practices  generally  used  in  the  area  for 
the  crop  to  make  normal  prngross 
toward  maturity  and  produce  at  least 
the  individual  unit  approved  yield.  The 
practices  are  normally  those  recognized 
by  CSREES  as  compatible  with 
agronomic  and  weather  conditions  in 
the  area. 

Han-ested — A  single  harvest  crop  is 
considered  har\ested  when  the 
producer  has.  by  hand  or  mechanically, 
removed  the  crop  from  the  field.  Crops 
with  multiple  harvests  in  one  \ear  or 
harx'ested  over  multiple  years  are 
considered  har\ested  when  the 
producer  has,  by  hand  or  mechanical!) . 
removed  at  least  one  mature  crop  from 
the  field.  The  crop  is  considered 
har\'ested  once  it  is  taken  off  the  field 
and  placed  in  a  truck  or  other 
conveyance.  (Exceptio^s:  Hay  is 
considered  harvested  when  in  the  bale. 
whether  removed  from  the  field  or  not 
Grazing  is  not  considered  harvesting  for 
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the  purpose  of  determining  a  payment 
rate  factor.) 

Livestock — ^Any  farm  or  other  animal 
excluding  aquacultural  species  and, 
including  but  not  limited  to  domestic 
avian,  ruminant,  equine,  and  swine 
species  grown  or  maintained  for  any 
purpose. 

Local  office — ^The  FSA  office  or  other 
USDA  office  designated  by  FCIC. 

NASS — ^The  National  Agricultural 
Statistics  Service,  an  agency  of  the 
United  States  Department  of 
Agriculture. 

Native  forage — Grass  or  other 
vegetation  occiuring  naturally  without 
seeding. 

Natural  disaster — Means  damaging 
weather,  including  but  not  limited  to 
drought,  hail,  excessive  moisture, 
freeze,  tornado,  hurricane,  excessive 
wind,  or  any  combination  thereof;  or 
adverse  natural  occurrence  such  as 
earthquake,  flood,  or  volcanic  eruption; 
or  related  condition,  including  but  not 
limited  to  heat,  insect  infestation,  or 
disease,  which  occurs  as  a  result  of  an 
adverse  natural  occurrence  or  damaging 
weather  occurring  prior  to  or  during 
harvest  that  directly  causes,  accelerates. 
or  exacerbates  the  destruction  or 
deterioration  of  an  eligible  crop,  as 
determined  by  the  Secretary. 

NAP — The  noninsured  crop  disaster 
assistance  program. 

Operator — The  person  who  is  in 
general  control  of  the  farming  operation 
on  the  farm  during  the  crop  year. 

Ornamental  nursery  crop — A 
decorative  plant  grown  in  a  container  or 
controlled  environment  for  commercial 
sale. 

Person — A  person  as  defined  in  7  CFR 
part  1497,  subpart  B. 

Prevented  planting — The  inability  to 
plant  a  crop  with  proper  equipment 
during  the  planting  period  for  the  crop 
or  commodity.  A  producer  must  prove 
that  the  producer  intended  to  plant  the 
eligible  crop  and  that  such  crop  could 
not  be  planted  due  to  natural  disaster 
reasonably  related  to  the  basis  for  the 
area  designation  under  §404.13,  as 
determined  by  the  FCIC  Manager.  The 
natural  disaster  that  caused  the 
prevented  planting  must  have  occurred 
after  the  final  planting  date  for  the 
previous  crop  year  and  before  the  final 
planting  date  for  the  crop  year  in  which 
a  request  for  NAP  payment  was  made. 
For  crops  with  multiple  plantings  in  a 
single  crop  year  and  one  crop  has  been 
harvested,  the  natural  disaster  must 
occur,  after  the  harvest  of  the  harvested 
crop  and  before  the  end  of  the  planting 
period  for  the  next  planting  of  the  crop. 

Producer — A  person  who,  as  owner. 
landlord,  tenant,  or  sharecropper,  is 
entitled  to  share  in  the  production  from 


the  eligible  commodity  or  in  the 
proceeds  thereof. 

Production  report — A  written  record 
showing  the  commodity's  annual 
production  and  used  to  determine  the 
producer's  yield  for  NAP  purposes.  The 
report  contains  yield  history  by  unit,  if 
applicable,  including  planted  acreage 
for  annual  crops,  eligible  acreage  for 
perennial  crops,  and  harvested  and 
FCIC  appraised  production  for  the 
previous  crop  years.  This  report  must  be 
supported  by  verifiable  written  records, 
measurement  of  farm-stored  production, - 
or  by  other  records  of  production 
approved  by  FCIC.  Information 
contained  in  an  application  for  payment 
is  considered  a  production  report  for  the 
unit  for  the  crop  year  for  which  the 
application  was  filed. 

Qualifying  gross  revenues  means: 

(1)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
annual  gross  income  for  the  calendar 
year  from  such  operations;  and 

(2)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
person's  total  gross  income  from  all 
sources. 

Reseeded  or  replanted  crop — The 
same  crop  planted  on  the  same  acreage 
after  the  first  planting  of  the  crop  has 
failed. 

Seeded  forage — Acreage  which  is 
mechanically  seeded  with  grasses  or 
other  vegetation  at  regular  intervals,  at 
least  every  7  years,  in  accordance  with 
good  farming  practices. 

Share — The  producer's  percentage  of 
interest  in  the  eligible  crop  as  an  owner, 
operator,  or  tenant  at  the  beginning  of 
the  crop  year.  For  the  purposes  of 
determining  eligibility  for  NAP 
payments,  the  producer's  share  will  not 
exceed  the  producer's  share  at  the 
earlier  of  the  time  of  loss  or  the 
beginning  of  harvest.  Acreage  or  interest 
attributed  to  a  spouse,  child,  or  member 
of  the  same  household  may  be 
considered  part  of  the  producer's  share 
unless  considered  a  separate  person. 

Transitional  NAP  yield  ("T"  Yield)— 
An  estimated  yield  based  on  the  county 
expected  yield  adjusted  for  individual 
producers  as  determined  by  FCIC.  The 
T-yield  will  be  used  in  the  approved 
yield  calculation  process  when  less  than 
four  consecutive  crop  years  of  actual  or 
assigned  yields  are  available.  (See  APH). 

Unit — For  the  noninsured  crop 
disaster  assistance  program,  all  acreage 
of  the  eligible  crop  in  the  county  for  the 
crop  year: 

(1)  In  which  the  person  has  100    ■ 
percent  crop  share;  or 


(2)  Which  is  owned  by  one  person 
and  operated  by  another  person  on  a 
share  basis. 

(Example:  If,  in  additionto  the  land 
the  person  owns,  the  person  rents  land 
from  five  landlords,  three  on  a  crop 
share  basis  and  two  on  a  cash  basis,  the 
person  would  be  entitled  to  four  units, 
one  unit  for  each  crop  share  lease  and 
one  unit  which  includes  the  two  cash 
leases  and  the  land  owned  by  the 
person.)  Land  rented  for  cash,  a  fixed 
commodity  payment,  or  any 
consideration  other  than  a  share  in  the 
crop  on  such  land  will  be  considered  as 
owned  by  the  lessee.  No  unit  other  than 
that  stated  herein  will  be  permitted. 

§404.9    Coverage. 

(a)  Producers  who  are  eligible  to 
receive  NAP  payments  for  crop  years 
1995  through  1998  will  receive  coverage 
against  loss  in  yield  greater  than  50 
percent  of  the  producer's  approved 
yield  for  the  eligible  crop  payable  at  60 
percent  of  the  established  average 
market  price  for  the  crop. 

(b)  Producers  who  are  eligible  to 
receive  NAP  payments  after  crop  year 
1998  will  receive  coverage  against  loss 
in  yield  greater  than  50  percent  of  the 
producer's  approved  yield  for  the 
eligible  crop  payable  at  55  percent  of  the 
established  average  market  price  for  the 
crop. 

(c)  FCIC  will  adjust  the  NAP  payment 
rate  for  crops  that  are  produced  with 
significant  and  variable  expenses  that 
are  not  incurred  because  the  crop 
acreage  was  prevented  from  being 
planted  or  planted  but  not  harvested. 

(d)  NAP  payments  will  be  determined 
by  unit  based  on  the  production  of  all 
acreage  of  that  crop  (planted  and 
eligible  prevented  from  being  planted) 
in  the  unit. 

(e)  Each  producer's  NAP  payment  will 
be  based  on  the  producer's  share  of  the 
eligible  crop. 

§404.11     Eligibility. 

Eligible  crops  under  this  part  will  be 
any  commercial  agricultural  crop, 
commodity,  or  acreage  of  a  commodity 
grown  for  food  or  fiber  for  which  CAT 
is  not  available  under  7  CFR  part  402 
unless  excluded  by  paragraph  (b)  of  this 
section.  Different  types  or  varieties  of  a 
crop  or  commodity  may  be  treated  as  a 
separate  eligible  crop,  if  FCIC 
determines  there  is  a  significant 
difference  in  price  or  yield. 

(a)  NAP  payments  will  be  made 
available  for: 

(1)  Any  commercial  crop  grown  for 
food; 

(2)  Any  commercial  crop  planted  and 
grown  for  livestock  consumption. 


including  but  not  limited  to  grain  and 
forage  crops; 

(3)  Any  commercial  crop  grown  for 
fiber,  excluding  trees  grown  for  wood, 
paper,  or  pulp  products; 

(4)  Any  commercially  produced    - 
aquacultural  species; 

(5)  FloricuUure  crops; 

(6)  Ornamental  nursery  crops; 

(7)  Christmas  tree  crops; 

(8)  Turfgrass  sod; 

(9)  Industrial  crops;  and 

(10)  Any  crop,  for  which  crop 
insurance  under  the  Act  is  available  in 
the  county,  that  is  affected  by  a  natural 
disaster  that  is  not  insurable  under  the 
producer's  crop  insurance  policy. 

(b)  NAP  pajTnents  will  not  be 
available: 

(1)  For  losses  of  livestock  or  their  by- 
products; 

(2)  To  any  person  who  has  qualifying 
gross  revenues  in  excess  of  $2  million; 

(3)  For  any  acreage  in  any  area  for  any 
crop  for  which  CAT  is  available,  unless 
the  loss  was  caused  by  a  natural  disaster 
that  is  not  covered  under  CAT  and  all 
other  eligibility  requirements  for  NAP 
are  satisfied; 

(4)  To  any  person  who,  in  accordance 
with  chapter  VII  of  7  CFR  and  section 
1764  of  the  Food  Security  Act  of  1985. 
has  been  convicted  under  Federal  or 
state  law  of  planting,  cultivating, 
growing,  producing,  harvesting  or 
storing  a  controlled  substance  in  any 
applicable  crop  year; 

(5)  Producing  an  agricultural 
commodity  in  any  crop  year  on  a  field 
on  which  highly  erodible  land  is 
predominant,  unless  the  person  is 
exempt  under  the  provisions  of  §  12.5  of 
this  title;  or 

(6)  Producing  an  agricultural 
commodity  in  any  crop  year  on 
converted  wetland,  unless  the  person  is 
exempt  under  the  provisions  of  §  12.5  of 
this  title. 

(c)  Any  tenant,  landlord,  or  producer 
on  the  unit  separate  from  the  person 
determined  to  be  ineligible  under  this 
provision  will  remain  eligible  for  NAP 
payments  for  their  share  of  the  crop 
unless  such  tenant,  landlord,  or 
producer  on  the  unit  is: 

(1)  Also  convicted  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance; 

(2)  Also  in  violation  of  chapter  XII  of 
the  Food  Security  Act  of  1985  and  the 
regulations  issued  thereunder;  or 

(3)  Otherwise  determined  by  FCIC  to 
be  ineligible  for  NAP  payments. 

§404.13    Area. 

(a)  For  the  purposes  of  this  part, 
acreage  affected  by  a  natural  disaster,  or 
any  adjustment  thereto,  will  be  included 


in  the  area  recommended  by  the  state 
FSA  committee  and  submitted  to  FCIC 
for  approval,  regardless  of  whether  the 
commodity  produced  on  the  affected 
acreage  suffered  a  loss. 

(b)  Except  for  eligible  areas  identified 
in  paragraph  (f)  of  this  section,  an 
approved  area  shall  include  at  least  five 
producers  of  crops  on  separate  and 
distinct  farms  for  which  the  area  has 
been  approved  for  the  payment  of  N.^P 
benefits.  Notwithstanding  this 
provision,  FCIC  may  approve  an  area 
having  fewer  than  five  producers  if  the 
Manager  determines  that  such  area  will 
suffer  significant  economic 
consequences  as  a  result  of  the  disaster. 

(c)  An  area  may  be  designated  as 
follows: 

(1)  A  county: 

(2)  Aggregated  acreage  that  is  at  least 
320,000  acres;  or 

(3)  Aggregated  acreage  with  not  less 
than  S80  million  average  value  for  all 
crops  produced  annually. 

(d)  If  the  aggregated  acreage  affected 
by  the  natural  disaster  does  not  meet  the 
minimum  requirement  specified  in 
paragraph  (c)(2)  or  (3)  of  this  section, 
the  aggregated  acreage  will  be  expanded 
by  adding  acres  from  around  the 
affected  acreage,  until  the  minimum 
requirement  is  met. 

(e)  The  area  may  not  be  defined  in  any 
manner  that  intentionally  includes  or 
excludes  producers  or  crops. 

(f)  In  lieu  of  the  paragraph  (a)  and  (c) 
of  this  section,  for  eligible  areas  outside 
the  United  States,  the  area  shall  include 
10  or  more  producers  of  the  crop. 
Notwithstanding  this  provision.  FCIC 
may  approve  an  area  outside  the  50 
United  States  having  fewer  than  10 
producers  of  the  crop  for  which  the  area 
is  requested  if  the  Manager  determines 
that  such  area  will  suffer  significant 
economic  consequences  as  a  result  of 
the  disaster. 

§  404.1 5    Yield  determinations. 

(a)  FCIC  will  establish  expected  area 
yields  for  eligible  crops  for  each  county 
or  area  for  which  the  NAP  is  available, 
using  available  information,  which  may 
include,  but  is  not  limited  to.  NASS 
data,  CSREES  records,  credible 
nongovernment  studies,  yields  in 
similar  areas,  and  reported  approved 
yield  data.  For  planted  annual  crops, 
such  yields  will  be  based  on  the  acreage 
planted  for  harvest. 

(b)  FCIC  may  make  county  yield 
adjustments  taking  into  consideration 
different  yield  variations  due  to 
different  farming  practices  in  the  county 
such  as:  irrigated,  nonirrigated.  organic, 
nonorganic;  different  types  and  varieties 
of  a  crop;  and  intended  use. 


(c)  In  establishing  expected  area 
yields  for  eligible  crops: 

(1)  If  the  approved  area  corresponds 
to  a  single  county,  the  expected  an-a 
vield  will  be  the  yield  established  by 
FCIC  for  that  county,  including  any 
adjustments  permitted  by  this  section; 
or 

(2)  If  the  approved  area  encompasses 
portions  of  a  county  or  more  thnn  one 
county,  the  expected  area  ylHlrl  will  he 
the  weighted  average  ot  thf  yields 
established  by  FCIC  for  those  counties 
in  the  area,  including  any  adjustments 
permitted  by  this  section. 

(3)  FCIC  may  adjust  expected  area 
yields  if: 

(i)  The  cultural  practices,  im  hiding 
the  age  of  the  planting  or  plantings,  are 
different  from  those  used  to  establish 
the  yield. 

(ii)  The  expected  area  yield 
established  on  a  state  or  county  level  is 
determined  to  be  incorrei.t  for  the  area. 

(d)  FCIC  will  establish  approved 
yields  for  purposes  of  providing 
assistance  under  this  part,  .•\ppro\ed 
vields  for  the  eligible  i:rop  will  \ie  b.ised 
on  the  producer's  actual  production 
history  in  accordance  with  the 
provisions  of  7  CFR  part  400.  subpart  G 

(e)  The  approved  yield  establisned  for 
the  producer  for  the  year  in  which  the 
NAP  payments  are  offered  will  be  equal 
to  the  average  of  the  consecutive  crop 
year  yields,  as  established  by  FCIC. 
reported  and  certified  of  that  producer 
for  that  eligible  crop. 

(f)  If  a  producer  receives  an  assigned 
yield  for  a  year  of  natural  disaster 
because  production  records  were  not 
submitted  by  the  production  reporting 
deadline,  the  producer  will  be  ineligible 
to  receive  an  assigned  yield  for  the  year 
of  the  next  natural  disaster  unless 
adequate  production  records  for  the 
eligible  crop  from  the  previous  one  or 
more  years,  as  applicable,  are  provided 
to  the  loc:al  office.  The  producer  shall 
receive  a  zero  yield  for  those  years  the 
producer  is  ineligible  to  ref:eive  an 
assigned  yield. 

(g)  FCiC  will  select  certain  producers 
on  a  random  or  targeted  basis  and 
require  those  selected  to  provide  records 
acceptable  to  P'CIC  to  support  the 
information  provided.  Produc  ers  ma\ 
also  be  required  to  support  the  vieid 
certification  at  the  time  of  loss 
adjustment  or  on  post-audit.  Each 
certification  nuist  be  supported  by 
records  acceptable  to  FCIC.  Failure  to 
produce  records  acceptable  to  FCIC  will 
result  in  FCIC  establishing  the  yield  in 
accordance  with  APH  and  may  subjet  t 
the  producer  to  criminal  and  (.ivil  f,:iis«! 
claims  actions  under  various  Federal 
statutes  as  well  as  refund  of  any  amount 
received.  In  addition,  sanctions  as  set 
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out  at  7  CFR  part  400,  subpart  R  may  be 
imposed  for  false  certification.  Records 
acceptable  to  FCIC  may  include: 

(1)  commercial  receipts,  settlement 
sheets,  warehouse  ledger  sheets,  or  load 
summaries  if  the  eligible  crop  was  sold 
or  otherwise  disposed  of  through 
commercial  channels  provided  the 
records  are  reliable  or  verifiable;  and 

(2)  such  documentary  evidence  as  is 
necessary  in  order  to  verify  the 
information  provided  by  the  producer  if 
the  eligible  crop  has  been  sold,  fed  to 
livestock,  or  otherwise  disposed  of  other 
than  through  commercial  channels  such 
as  contemporaneous  measurements, 
truck  scale  tickets,  and 
contemporaneous  diaries,  provided  the 
records  are  reliable  or  verifiable. 

(h)  Any  producer  who  has  a  contract 
to  receive  a  guaranteed  payment  for 
production,  as  opposed  to  delivery,  of 
an  eligible  crop  will  have  the 
production  adjusted  upward  by  the 
amount  of  the  production  corresponding 
to  the  amount  of  the  contract  payment 
received. 

(i)(l)  Producers  will  not  be  eligible  to 
receive  an  assigned  yield  if  the  acreage 
of  the  crop  in  a  county  for  the  crop  year 
has  increased  by  more  than  100  percent 
over  any  year  in  the  preceding  seven 
crop  years,  unless: 

(i)  The  producer  provides  adequate 
records  of  production  costs,  acres 
planted,  and  yield  for  the  crop  year  for 
which  NAP  payments  are  being  sought. 

(ii)  FQC  determines  that  the  records 
provided  under  this  paragraph  are 
inadequate,  FCIC  may  require  proof  that 
the  eligible  crop  could  have  been 
marketed  at  a  reasonable  price  had  the 
crop  been  harvested. 

(2)  The  provisions  of  this  section  will 
not  apply  if: 

(i)  Tne  crop  has  been  inspected  prior 
to  the  occurrence  of  a  loss  by  a  third 
party  acceptable  to  FCIC;  or 

(ii)  The  FSA  county  executive 
director,  with  concurrence  of  the  FSA 
state  director,  makes  a  recommendation 
for  an  exemption  from  the  requirements 
and  such  recommendation  is  approved 
by  FQC. 

{404.17    Acreage  report. 

,  (a)  Producers  must  file  one  or  more 
acreage  reports  annually  at  the  local 
office  no  later  than  the  date  specified  by 
FQC  for  each  crop  the  producer  will 
want  made  eligible  for  the  NAP 
program.  The  acreage  report  may  be 
filed  by  the  farm  operator.  Any  producer 
will  be  bound  by  the  acreage  report  filed 
by  the  farm  operator  unless  the 
producer  files  a  separate  acreage  report 
prior  to  the  acreage  reporting  date. 

(b)  That  acreage  report  must  include 
all  of  the  following  information: 


(1)  All  acreage  in  the  county  of  the 
eligible  crop  (for  each  planting  in  the 
event  of  multiple  planting)  in  which  the 
producer  has  a  share; 

(2)  The  producer's  share  at  the  time  of 
planting  or  the  beginning  of  the  crop 
year; 

(3)  The  FSA  farm  serial  numbers; 

(4)  The  crop,  practice,  and  intended 


use: 


UMI 


(5)  All  persons  sharing  in  the  crop 
(including  the  identity  of  any  person 
having  a  substantial  beneficial  interest 
in  the  crop  (refer  to  7  CFR  part  400, 
subpart  Q)  and  the  person's  employer 
identification  number  or  social  security 
number,  if  the  person  wishes  to  receive 
any  payment  under  the  Act); 

(6)  The  date  the  crop  was  planted; 

(7)  Acreage  prevented  from  being 
planted;  and 

(8)  Production  from  the  previous  crop 
year.  (For  example:  The  producer 
reported  the  crop  acreage  planted  in 
1995.  The  producer  must  then  report  the 

1995  production  for  that  acreage  by  the 

1996  acreage  reporting  date  for  the 
crop.) 

(c)  A  person's  failure  to  submit  the 
required  information  by  the  designated 
acreage  reporting  dates  may  result  in  the 
denial  of  NAP  payments.  If  there  is  a 
change  of  ownership,  operation,  or 
share  within  the  farming  operation  after 
the  acreage  reporting  date,  the  local 
office  must  be  notified  not  later  than  30 
calendar  days  after  the  change  and  proof 
of  the  change  must  be  provided  in  order 
to  maintain  eligibility  for  payments 
under  this  part. 

§404.19    Loss  requirements. 

(a)  To  qualify  for  payment  under  this 
part,  the  loss  or  prevented  planting  of 
the  eligible  crop  must  be  due  to  a 
natural  disaster  as  defined  at  §404.7. 

(b)  NAP  assistance  will  not  cover 
losses  due  to: 

(1)  The  neglect  or  malfeasance  of  the 
producer: 

(2)  The  failure  of  the  producer  to 
reseed  or  replant  to  the  same  crop  in  the 
county  where  it  is  customary  to  reseed 
or  replant; 

(3)  The  failure  of  the  producer  to 
follow  good  farming  practices  for  the  • 
commodity  and  practice; 

(4)  Water  contained  or  released  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project,  if  an  easement  exists 
on  the  acreage  affected  for  the 
containment  or  release  of  the  water; 

(5)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(6)  Except  for  tree  crops  and 
perennials,  inadequate  irrigation 
resources  at  the  beginning  of  the  crop 
year. 

(c)  A  producer  of  an  eligible  crop  will 
not  receive  NAP  payments  unless  the 


projected  average  or  actual  yield  for  the 
crop,  or  an  equivalent  measurement  if 
yield  information  is  not  available,  in  the 
area  falls  below  65  percent  of  the 
expected  area  yield.  Once  this  area,  and 
all  other,  eligibility  requirements  have 
been  satisfied: 

(1)  A  reduced  yield  NAP  payment 
will  be  made  to  a  producer  if  the  total 
quantity  of  the  eligible  crop  that  the 
producer  is  able  to  harvest  on  the  unit 
is  less  than  50  percent  of  the  approved 
yield  for  the  crop  due  to  natural  disaster 
reasonably  related  to  the  basis  for  the 
area  designation  under  §404.13,  as 
determined  by  the  FCIC  Manager, 
factored  for  the  share  of  the  producer  for 
the  crop.  Production  from  the  entire 
unit  will  be  used  to  determine  whether 
the  producer  qualifies  for  a  NAP 
payment.  The  quantity  will  not  be 
reduced  for  any  quality  consideration 
unless  a  zero  value  is  established. 

(2)  A  prevented  planting  NAP 
payment  will  be  made  if  the  producer  is 
prevented  from  planting  more  than  35 
percent  of  the  total  eligible  acreage 
intended  for  planting  to  the  eligible 
crop.  Producers  must  have  intended  to 
plant  the  crop  and  prove  that  they  were 
prevented  from  planting  the  crop  due  to 
natural  disaster  reasonably  related  to  the 
basis  for  the  area  designation  under 
§404.13  and  the  producer  may  be 
required  to  prove  that  such  producer 
had  the  resources  available  to  plant, 
grow,  and  harvest  the  crop,  as 
applicable. 

(d)  NAP  payments  for  prevented 
planting  will  not  be  available  for: 

(1)  Tree  crops  and  other  perennials, 
unless  the  producer  can  prove  resources 
were  available  to  plant,  grow,  and 
harvest  the  crop,  as  applicable; 

(2)  Land  which  planting  history  or 
conservation  plans  indicate  would 
remain  fallow  for  crop  rotation 
purposes;  or 

(3)  Land  used  for  conservation 
purposes  or  intended  to  be  or 
considered  to  have  been  left  unplanted 
under  any  program  administered  by 
USDA. 

§  404.21    Application  for  payment  and 
notice  of  ioss. 

(a)  Any  person  with  a  share  in  the 
eligible  crop  who  would  be  entitled  to 
a  NAP  payment  must  provide  a  notice 
of  damage  or  loss  within  15  calendar 
days  after  the  occurrence  of  the 
prevented  planting  (the  end  of  the 
planting  period)  or  recogui^ble  damage 
to  the  crop.  For  the  1995  crop  year  only, 
the  notice  must  be  filed  within  the  later 
of  July  3,  1995,  or  15  days  after  the 
occurrence  of  the  prevented  planting  or 
.damage  to  the  crop.  The  notice  must  be 
filed  at  the  local  office  serving  the  area 


where  the  producer's  unit  is  located. 
The  farm  operator  may  provide  the 
notice  for  all  producers  with  an  interest 
in  the  crop.  All  producers  on  a  farm  will 
be  bound  by  the  operator's  filing  or 
failure  to  file  the  application  for 
payment  unless  the  individual 
producers  elect  to  timely  file  their 
notice. 

(b)  Applications  for  NAP  payments 
must  be  filed,  on  our  form,  by  the 
applicant  with  the  local  office  no  later 
than  the  first  acreage  reporting  date  for 
the  crop  in  the  crop  year  immediately 
following  the  crop  year  in  which  the 
loss  occurred. 

(1)  If  the  producer  chooses  not  to 
harvest  the  crop,  all  eligible  acres  and 
crop  units  for  which  the  producer 
intends  to  make  an  application  for 
payment  must  be  left  intact  until  the 
units  have  been  appraised  or  released  by 
an  FCIC  loss  adjuster. 

(2)  If  the  producer  harvests  the  crop, 
the  producer  must  provide  such 
documentary  evidence  of  crop 
production  as  FCIC  may  require  which 
may  include  leaving  representative 
samples  of  the  crop  for  inspection. 

(cj  Failure  to  make  timely  application 
or  to  supply  the  required  documentary 
evidence  shall  result  in  the  denial  of 
NAP  payments. 

(d)  Payments  under  this  part  may  be 
assigned  by  the  eligible  producer  only 
on  our  form  and  such  assignment  is 
effective  only  when  approved  by  FCIC. 
Failure  of  FCIC  to  make  payment  in 
accordance  with  such  assignment  will 
not  give  rise  to  any  liability  on  the  part 
of  FCIC  to  the  assignee. 

§  404.23    Payments  for  reduced  yieids  and 
prevented  planting. 

In  the  event  that  the  area  loss 
requirement  has  been  satisfied  for  the 
crop  and  either: 

(a)  The  producer  has  sustained  a  loss 
in  yield  in  excess  of  50  percent  of  the 
producer's  approved  yield  established 
for  the  crop  the  NAP  low  yield  payment 
will  be  determined  by: 

(1)  Multiplying  the  producer's 
approved  yield  by  the  total  eligible 
acreage  planted  to  the  eligible  crop; 

(2)  Multiplying  the  product  of 
paragraph  (a)(1)  of  this  section  by  50 
percent; 

(3)  Subtracting  the  total  production 
from  the  total  eligible  acreage  from  the 
result  in  paragraph  (a)(2)  of  this  section; 

(4)  Multiplying  the  product  of 
paragraph  (a)(3)  of  this  section  by  the 
producer's  share  of  the  eUgible  crop; 

(5)  Multiplying  the  result  of  paragraph 
(a)(4)  of  this  section  by  the  applicable 
payment  factor  in  accordance  with 

§  404.9(c); 

(6)  Multiplying  the  resuh  in 
paragraph  (a)(5)  of  this  section  by  : 


(i)  For  the  1995  through  199B  crop 
years.  60  percent  of  the  average  market 
price,  as  determined  by  FCIC,  or  any 
comparable  coverage,  as  determined  by 
FCIC:  or 

(ii)  For  the  1999  and  subsequent 
years,  55  percent  of  the  average  market 
price,  as  determined  by  FCIC,  or  any 
comparable  coverage,  as  determined  bv 
FCIC:  or 

(b)  The  producer  has  been  unable  to 
plant  at  least  35  percent  of  the  acreage 
intended  for  the  eligible  crop,  the  NAP 
payment  will  be  determined  by: 

fl)  Multiplying  the  producer's  acreage 
intended  to  be  planted  to  the  eligible 
crop  bv  35  percent; 

(2)  Subtracting  the  result  in  (b)(1)  of 
this  section  from  the  number  of  eligible 
prevented  planting  acres  as  determined 
in  §404.19  (c)(2); 

(3)  Multiplying  the  result  of  (bK2)  of 
this  section  by  the  producer's  share  of 
the  eligible  crop: 

(4)  Multiplying  the  producer's 
appro\-ed  yield  by  the  result  of  (b)(3)  ot 
this  section; 

(5)  Multiplying  the  result  of  (b)(4)  of 
this  section  by  the  approved  prevented 
planting  pavment  factor  in  accordance 
with  §  404.9(c); 

(6)  Multiplying  the  result  of  (b)(5)  of 
this  section  by: 

(i)  For  the  1995  through  1998  crop 
years.  60  percent  of  the  average  market 
price,  as  determined  by  FCIC.  or  any 
comparable  coverage,  as  determined  bv 
FCIC:  or 

(ii)  For  the  1999  and  subsequent 
vears,  55  percent  of  the  average  market 
price,  as  determined  by  FCIC,  or  any 
comparable  coverage,  as  determined  bv 
FCIC. 

§404.25    Multiple  tienents. 

(a)  If  a  producer  is  eligible  to  receive 
NAP  payments  unde"-  this  part  and 
benefits  under  any  oth  t  program 
administered  by  the  "     retary  for  the 
same  crop  ioss.  the  proiii  ner  must 
choose  whether  to  receive  the  other 
program  benefits  or  NAP  payments.  The 
producer  is  not  eligible  for  both.  Such 
election  does  not  relieve  the  producer 
from  the  requirements  of  making  a 
production  and  acreage  report. 

(b)  Applicable  programs  include,  but 
are  not  limited  to.  the  Emergency 
Livestock  Feed  Assistance  Program  and 
any  other  program  determined  by  FCIC 
to  compensate  the  producer  for  the  same 
crop  loss. 

§  404.27    Payment  and  income  limitations. 

NAP  payments  made  to  eligible 
producers  are  subject  to  the  following 
provisions: 

(a)  For  the  purpose  of  making  such 
payments,  the  term  "producer"  will  be 


considered  to  mean  the  term  "person" 
as  determined  in  accordance  with  7  CFR 
part  1497.  subpart  B. 

(b)  No  person  shall  receive  payments 
for  a  crop  vear  under  this  part  in  excess 

ofsioo.odo. 

(c)  A  person  who  has  qualifying  gross 
revenues  in  excess  of  S2  million  for  the 
previous  calendar  year  shall  not  be 
eligible  to  receive  N.\P  payments  under 
this  part. 

(d)  Simple  interest  on  payments  to  the 
producer  which  are  delayed  will  be 
computed  on  the  net  payments 
ultimately  found  to  be  due.  from  and 
including  the  61st  day  after  the  lattf  r  of 
the  date  the  producer  signs,  dates,  and 
submits  a  properly  completed 
application  for  payment  on  the 
designated  form,  the  date  disputed 
applications  are  adjudicated,  or  the  date 
the  area  is  approved  for  N.\P  payments. 
Interest  will  be  paid  unless  the  reason 
for  failure  to  timely  pay  is  due  to  the 
producer's  failure  to  provide 
information  or  other  material  necessary 
for  the  computation  or  payment.  The 
interest  rate  will  be  that  established  by 
the  Set.retary  of  the  Treasury  under 
.section  12  of  the  Central  t  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  published 
in  the  Federal  Register  semiannually  on 
or  about  Jiinuary  1  and  July  1  of  each 
year  and  may  vary  with  each 
publication. 

§404.29    Misrepresentation,  scheme  and 
device,  and  fraud. 

(a)  If  FCIC  determines  that  any 
producer  has  misrepresented  any  fact  or 
has  knowingly  adopted,  participated  m. 
or  benefitted  from,  any  scheme  or 
device  that  has  the  efft-ct  of  defeatini^.  or 
is  designed  to  defeat  the  purpose  of  this 
part,  such  producer  will  not  be  eligible    . 
to  receive  any  payments  applit.abjp  to 
the  crop  vear  for  u  hie  h  the  scheme  or 
device  was  adopted. 

(b)  If  anv  misrepresentation,  scheme 
or  device,  or  practice  has  been 
employed  for  the  purpose  of  (  ausing 
FCIC  to  make  a  payment  which  FCIC 
otherwise  would  not  make  under  this 
part: 

(1)  FCIC  will  withhold  all  or  part  of 
the  payment  that  would  otherwise  be 
due. 

(2)  .Ml  amounts  paid  by  FCIC  to  any 
such  producer,  applic  able  to  the  crop 
vear  in  which  the  offense  occurred, 
must  be  refunded  to  FCIC  together  with 
interest  and  other  amounts  as 
determined  in  accordance  with  this 
part. 

(3)  FCIC  may  impose  such  other 
penalties  or  administrative  sanctions  as 
authorized  by  section  .=i()6(n)  of  the 
Federal  Crop  Insurance  .\(.t.  as  amended 
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or  available  under  7  CFR  part  400, 
subpart  R. 

(c)  Scheme  and  device  may  include, 
but  is  not  limited  to: 

(1)  Concealing  any  information  having 
a  bearing  on  the  application  of  the  rules 
of  this  part; 

(2)  Submitting  false  information  to  the 
FaC  or  any  county  or  state  FSA 
committee;  or 

(3)  Creating  fictitious  entities  for  the 
purpose  of  concealing  the  interest  of  a 
person  in  the  farming  operation. 

S  404.31    Refunds  to  the  Corporation. 

(a)  hi  the  event  that  there  is  a  failure 
to  comply  with  any  term,  requirement, 
or  condition  for  payment  made  in 
accordance  with  this  part,  or  the 
payment  was  established  as  a  result  of 
erroneous  information  provided  by  any 
person,  or  was  erroneously  computed, 
all  such  payments  or  overpayments  will 
be  refunded  to  FCIC  on  demand, 
together  with  interest. 

(b)  hiterest  will  accrue  in  accordance 
with  the  provisions  of  7  CFR  §  1403.9. 

(c)  Interest  on  any  amount  due  the 
FCIC  found  to  have  been  received  by  the 
producer  as  a  result  of  fraud, 
misrepresentation,  scheme  or  device,  or 
presenting  a  false  application  for 
payment  will  start  on  the  date  the 
producer  received  the  payment. 

(d)  Recovery  of  delinquent  debts  and 
set  off  will  be  in  accordance  with  7  CFR 
part  1403. 

(e)  If  FQC  determines  it  is  necessary 
to  contract  with  a  collection  agency  or 
to  employ  an  attorney  to  assist  in 
collection,  the  producer  will  pay  all  the 
expenses  of  collection. 

(f)  All  amounts  paid  will  be  applied   , 
first  to  the  payment  of  expense  of 
collection,  second  to  the  reduction  of 
any  penalties  which  may  have  been 
assessed,  then  to  the  reduction  of 
accrued  interest,  then  to  the  reduction 
of  the  principal  balance. 

§404.33    Cumulathra  liability.  ' 

(a)  The  liability  of  any  producer  for 
any  payment  or  refunds,  which  is 
determined  in  accordance  with  this  part 
to  be  due  to  FCIC,  will  be  in  addition 

to  any  other  liability  of  such  producer 
under  any  civil  or  criminal  fraud  statute 
or  any  other  statute  or  provision  of  law 
including,  but  not  limited  to,  18  U.S.C. 
286,  287,  371,  641.  1001;  1014.  and  31 
U.S.C.  3729. 

(b)  All  producers  on  the  unit  receiving 
payments  under  this  part  will  be  jointly 
and  severally  liable  to  repay  any 
unearned  NAP  payments. 

$404.35    Appeals.  | 

The  appeal,  reconsideration,  or 
review  of  all  determinations  made 


under  this  part,  except  the  designation 
of  an  area  for  which  there  is  no  appeal 
rights  because  it  is  determined  a  rule  of 
general  applicability,  must  be  in 
accordance  with  part  780  of  this  title. 

§  404.37    Exemption  from  levy. 

Any  payment  that  is  due  any  person 
under  this  part  will  be  made  without 
regard  to  questions  of  title  under  state 
law  and  without  regard  to  any 
attachment,  levy,  garnishment,  or  any 
other  legal  process  against  the  crop,  and 
the  proceeds  thereof,  which  may  be 
asserted  by  any  creditor,  except 
statutory  liens  of  the  United  States. 

§  404.39    Estates,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  documents. 

(b)  A  minor  who  is  otherwise  eligible 
will  be  eligible  for  NAP  payments  under 
this  part  only  if  such  person  meets  one 
of  the  following  requirements: 

(1)  The  minor  establishes  that  the 
right  of  majority  has  been  conferred  on 
the  minor  by  court  proceedings  or  by 
statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  program  documents  are 
executed  by  the  guardian;  or 

(3)  A  bond  is  furnished  under  which 
the  surety  guarantees  any  loss  incurred 
for  which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

§  404.41     Death,  incompetence,  or 
disappearance. 

In  the  case  of  death,  incompetence  or 
di.sappearance,  of  any  person  who  is 
eligible  to  receive  NAP  payments  in 
accordance  with  this  part,  such 
payments  will  be  disbursed  in 
accordance  with  part  707  of  this  title. 

§  404.43    0MB  control  numbers. 

These  regulations  amend  the 
information  collection  requirements 
previously  approved  by  the  Office  of 
Management  and  Budget  ("OMB") 
under  OMB  control  number  0563-0016. 

Done  in  Washington.  D.C..  on  February  22, 
1-996. 

Suzene  M.  Dittrich, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  96-^411  Filed  2-22-96;  3:00  pm| 

BILLING  CODE  3410-FA-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  204 

PNS  No.  1690-95] 

RIN1115-AD91 

Immigrant  Petitions;  Children  of 
Widows  or  Widowers 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  without 
change  an  interim  rule  published  in  the 
Federal  Register  on  July  31, 1995,  by 
the  Immigration  and  Naturalization 
Service  ("the  Service"),  which  amended 
the  Service's  regulations  by  providing 
clarifying  language  and  procedures  for 
according  immigrant  status  to  children 
of  widows  or  widowers  who  were  not 
previously  eligible  for  immigration 
benefits  as  derivative  immediate 
relatives.  This  rule  was  necessary  to 
enhance  family  well-being  by  promoting 
the  family  unity  relationship  between 
the  child  and  his  or  her  widowed 
mother  or  father. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February  27,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramonia  Law-Hill,  Senior 
Adjudications  Officer,  Adjudications 
Division,  Immigration  and 
Naturalization  Service,  425  "I"  Street, 
NW.,  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  On  July 
31, 1995,  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
published  in  th6  Federal  Register  at  60 
FR  38947-38948  an  interim  rule  with 
request  for  comments.  The  rule 
implemented  section  219(b)  of  the 
Immigration  and  Nationality  Technical 
Corrections  Act  of  1994,  Public  Law 
103-416,  dated  October  25,  1994.  The 
rule  enabled  the  child  of  a  widow  or 
widower  to  be  included  in  the  widow  or 
widower's  petition  and  to  accompany  or 
follow  to  join  the  widow  or  widower  to 
the  United  States  as  a  derivative 
immediate  relative.  The  rule  enhanced 
family  well-being  by  promoting  the 
fcunily  relationship  between  the  child 
and  his  or  her  widowed  mother  or 
father. 

The  public  was  provided  with  a  60- 
day  comment  period  which  ended  on 
September  29, 1995.  No  comments  were 
received.  Accordingly,  the  Service  is 
adopting  the  interim  rule  as  a  final  rule 
without  change. 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service,  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  adopts  without  change  an 
interim  rule  which  has  been  in  effect 
since  July  31, 1995. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  (6)(a)(3)(A). 

Executive  Order  12612 

The  regulation  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationships  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  regulation  will  enhance  family 
well-being  by  promoting  the  family 
unity  relationship  between  the  child 
and  his  or  her  mother  or  father. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Petitions. 

Accordingly,  the  interim  rule 
amending  8  CFR  part  204  which  was 
published  in  the  Federal  Register  on 
July  31,  1995,  at  60  FR  38947-38948  is 
adopted  as  a  final  rule  without  change. 

Dated:  February  16,  1996. 
Doris  Meissner, 

Commissioner.  Immigration  and 

Naturalization  Service. 

[FR  Doc.  96-4338  Filed  2-26-96;  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  318 
pocket  No.  95-052DF1 
RIN  0583-AC02 

Use  Of  Sorbitol  in  Cooked  Roast  Beef 
Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  add  cooked  roast  beef  products  to  the 
list  of  products  in  which  sorbitol  is 
permitted.  This  action  is  being  taken  in 
response  to  a  petition  requesting  that 
FSIS  allow  the  use  of  up  to  2  percent 
sorbitol  both  as  a  sweetener  and  to 
reduce  charring  in  cooked  roast  beef 
products.  The  sorbitol  will  be  added  to 
a  solution  of  ingredients  that  are 
pumped  into  the  beef  prior  to  cooking. 
DATES:  This  rule  will  be  effective  on 
April  29,  1996  unless  FSIS  receives 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  March  28.  1996. 
If  critical  comments  are  received,  the 
final  rulemaking  document  will  be 
withdrawn  and  a  proposed  rulemaking 
document  will  be  published. 
ADDRESSES:  Submit  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments  to:  FSIS  Docket  Clerk,  Docket 
#95-052DF.  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  4352,  South  Agriculture 
Building,  14th  and  Independence 
Avenue  S\V.,  Washington,  DC  20250- 
3700.  Please  submit  one  original  and 
two  copies  of  written  adverse 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director.  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250;  (202)  254-2565. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601  et  seq.),  FSIS  provides  mandatory 
inspection  of  meat  and  mea't  food 
products  prepared  for  distribution  in 
commerce.  The  Act  prohibits  the 
addition  of  any  substance  to  any  meat 
or  meat  food  product  that  may  render 
the  product  adulterated  (21  U.S.C.  610). 
Section  318.7(a)(1)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.7) 
prohibits  the  use  of  any  substance  in  the 
preparation  of  any  product  unless  its 
use  is  approved  in  section  318.7(c)(4)  of 


the  Federal  meat  inspection  regulations, 
which  is  the  chart  of  substances 
acceptable  for  use  in  the  preparation  of 
products,  or  unless  it  is  approved 
elsewhere  in  the  regulations  or  by  the 
Administrator.  FSIS. 

FSIS  was  petitioned  to  approve  the 
use  of  sorbitol  in  cooked  roast  beef 
products  in  the  same  amount  currently 
approved  for  other  meal  and  meat  food 
products.  The  petitioner  requested  that 
FSIS  amend  §  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  to  allow  the 
use  of  up  to  2  percent  sorbitol  both  as 
a  sweetener  and  to  reduce  charring  in 
cooked  roast  beef  products,  excluding 
the  formula  weight  of  water  or  ice.  The 
sorbitol  will  be  added  to  a  solution  of 
ingredients  that  are  pumped  into  beef 
prior  to  cooking. 

Charring  is  an  adverse  effect  that 
occurs  when  sugar-relatt-d  substances 
are  subjeded  to  prolonged  heat 
treatment.  Sorbitol  is  a  tommon  sugar 
alcohol:  it  can  be  found  in  foods  like 
apples  and  pears.  It  is  about  half  as 
sweet  as  sucrose  and  is  often  used  as  a 
substitute  sweetener  in  reduced-sugar 
food  products,  such  as  sugar-free  candy 
and  other  food  products  for  diabetics. 
Sorbitol  is  listed  in  21  CFR  184.1835  as 
a  substance  generally  recognized  as  safe 
for  use  as  an  anticaking  agent, 
humectant.  Havoring  agent,  and  for 
various  other  uses,  when  used  in 
accordance  with  good  manufacturing 
practices.  Sorbitol  does  not  posses  the 
same  chemical  makeup  as  do  sugars  that 
carmelize.  i.e..  brown  and  char  in  the 
presence  of  high  heat.  It  is  this 
characteristic  of  sorbitol  that  reduces 
charring  in  cooked  roast  beet  products 
and  other  meat  products. 

The  petitioner  conducted  informal 
sensory  testing  using  various  levels  of 
sorbitol  in  roast  beef  product 
formulations.'  Tests  were  conducted  by 
using  informal  visual  and  taste  panels. 
The  visual  panel  measured  the  amount 
of  charring  that  took  place  on  roast  beef 
products  treated  with  sorbitol  by 
evaluating  the  browning  of  products 
after  they  were  treated  and  cooked  The 
sweetness  was  measured  by  a  separate 
panel;  that  panel  tasted  the  test  products 
after  they  were  treated  and  cooked.  The 
test  data  show  that  2  percent  sorbitol 
accomplishes  both  charring  reduction 
and  suitable  sweetness. 

After  reviewing  the  petitioner's 
technical  data  and  information,  the 
Administrator.  FSIS  determined  that  the 
chart  of  approved  substances  in  Q  CFR 
318.7(c)(4)  should  be  amended  to  allow 


'  Information  regarding  ihp  informal  spnsorv 
le.<iling  IS  available  in  the  FSIS  Doti^et  Room.  USU.^. 
14th  &  Independence  .\veniip.  -SW  .  Room  4352. 
South  .Agriculture  Building.  Wdshington.  DC 
20250-3700. 
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the  use  of  sorbitol  for  the  purposes  and 
in  the  amounts  requested  by  the 
petitioner.  The  technical  data 
demonstrates  the  efficacy  of  sorbitol  for 
these  uses.  Sorbitol  is  a  substance 
generally  recognized  as  safe  by  the  Food 
and  Drug  Administration.  The 
Administrator,  FSIS,  has  determined 
that  the  use  of  sorbitol  (1)  will  not 
render  the  product  adulterated  or 
misbranded  or  otherwise  not  in 
compliance  with  the  requirements  of  the 
Act;  and  (2)  is  functional  and  suitable 
for  the  product,  and  is  permitted  at  the 
lowest  level  necessary  to  accomplish  the 
stated  effect.  Accordingly.  FSIS  is 
amending  the  chart  of  approved 
substances  in  9  CFR  318.7(c)(4)  to  allow 
the  use  of  sorbitol  as  a  sweetener  and  to 
reduce  charring  in  cooked  roast  beef 
products  at  a  level  not  more  than  2 
percent  of  the  weight  of  the  formula, 
excluding  the  formula  weight  of  water 
or  ice. 

FSIS  expects  no  adverse  public 
reaction  resulting  from  this  change  in 
regulatory  language.  Therefore,  unless 
adverse  or  critical  comments,  or  a  notice 
of  intent  to  submit  adverse  comments 
are  received  within  30  days,  the  action 
will  become  final  60  days  after 
publication  in  the  Federal  Register.  The 
proposed  rulemaking  notice  will 
establish  a  comment  period. 

Executive  Order  12866 

This  direct  final  rule  has  been 
determined  to  be  not  significant  and 
therefore  and  was  not  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12778 

This  direct  final  rule  has  been  have 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 
Federal  Meat  Inspection  Act  (FMIA) 
firom  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  meat  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  under  the  FMIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States. 

This  direct  final  rule  is  not  intended 
to  have  retroactive  effect. 


UMI 


There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  direct 
final  rule.  However,  the  administrative 
procedures  specified  in  9  CFR  §§  306.5 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  direct  final  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  FMIA. 

Effect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  direct  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  The  direct 
final  rule  will  permit  the  use  of  sorbitol 
as  a  sweetener  and  to  reduce  charring  in 
cooked  roast  beef  products.  iTe  sorbitol 
will  be  added  to  a  solution  of 
ingredients  that  are  pumped  into  the 
beef  prior  to  cooking.  This  amendment 
will  provide  cooked  roast  beef 
processors  with  an  additional, 
alternative  substance  that  can  be  used  to 
sweeten  their  product  while  at  the  same 
time  reducing  charring  that  may  occur 
during  the  cooking  process.  The  use  of 
sorbitol  as  a  sweetener  and  to  reduce 
charring  in  cooked  roast  beef  products 
will  be  voluntary.  Small  manufacturers 
opting  to  use  sorbitol  for  these  purposes 
will  be  required  to  revise  their  product 
labels.  Decisions  by  individual 
manufacturers  on  whether  to  do  so  will 
be  based  on  their  conclusions  that  the 
benefits  outweigh  the  costs. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  direct  final  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  rule  requires 
manufacturers  opting  to  use  sorbitol  as 
a  sweetener  and  to  reduce  charring  in 
cooked  roast  beef  products  to  revise 
their  product  labels  and  submit  such 
labeling  to  FSIS  for  approval. 

Estimate  of  Burden:  Establishments 
must  develop  product  labels  in 
accordance  with  the  regulations.  To 
receive  approval  of  the  labels, 
establishments  must  complete  FSIS 
Form  7234-1.  FSIS  program  employees 
review  FSIS  Form  7234-1  to  ensure  that 
information  on  the  labels  complies  with 
the  regulations.  FSIS  estimates  that  it 
will  take  60  minutes  to  design  and 
develop  modified  product  labels  in 
accordance  with  the  proposed 


regulations  and  15  minutes  to  prepare 
FSIS  Form  7234-1  and  submit  it,  along 
with  the  label,  to  FSIS  or  to  a  label 
expediter  who  will  deliver  the  form  and 
label  to  FSIS. 

Respondents:  Meat  establishments. 

Estimated  Number  of  Respondents: 
315  meat  establishments. 

Estimated  Number  of  Responses  per 
Respondent:  FSIS  estimates  that  each 
estabUshment  would  modify  about  2 
product  labels. 

Estimated  Total  Annual  Burden  on 
Respondents:  788  hours. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Lee  Puricelli, 
Paperwork  Speciahst,  see  address 
above,  and  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20253. 

List  of  Subjects  in  9  CFR  Part  318 

Food  additives,  Meat  inspection. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  part  318  is  amended  as 
follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTIOM 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.18.  2.53. 

2.  Section  318.7(c)(4)  is  amended  by 
adding  to  the  chart  of  substances,  under 
the  Class  of  Substance  "Flavoring 
agents;  protectors  and  developers."  the 
substance  sorbitol  to  read  as  follows: 

§  318.7    Approval  of  substances  (or  use  in 
the  preparation  of  products. 

***** 

(c)  *  *   * 
(4)  •    *    • 
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Class  of  sutKtance                Sut>stance                   Purpose                                 Products                                         Amount 

Flavoring  Agents;  protectors 
and  developers. 


SoftHtol ...      To  flavor,  to  facilitate 
the  removal  of  cas- 
ings from  product, 
and  to  reduce 
carmelization  and 
charring. 


As  provided  in  pan  319  of  this     Not  to  exceed  2  percent  of  the 


sutxhapter.  cooked  roast 
beef,  cured  pork  products, 
and  cooked  sausage  la- 
t)eled  frankfurter,  frank, 
turter,  wiener,  and 
knockwurst. 


weight  of  the  formula,  excluding 
the  formula  weight  of  wafer  or 
ice,  wtten  used  m  accordance 
with  21  CFR  184  1835 


Done  at  Washington,  DC,  on:  February  20. 
1996, 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  96-4303  Filed  2-26-96:  8:45  am] 
BILLING  CODE  3410-OlliMM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  No.  95-ACE-16] 

Amendment  to  Class  E  Airspace; 
Hastings,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Hastings,  NE.  to 
accommodate  a  planned  Standard 
Instrument  Approach  Procedure  (SIAP) 
at  the  Hastings  Municipal  Airport.  This 
action  will  provide  for  additional 
controlled  airspace  necessary  for  the 
planned  SIAP  utilizing  the  Global 
Positioning  System  (GPS). 
EFFECTIVE  DATE:  0901  UTC  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch.  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
City,  MO  64106;  telephone  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  20,  1995,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  the  Class  E 
airspace  area  at  Hastings,  NE  (60  FR 
65602).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SIAP  to 
Hastings  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  of 
7400. 9C,  dated  August  17.  1995.  and 
effective  September  16,  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
area  at  Hastings,  NE,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  new  SL\P  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  ameivdnients  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Exec;utive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affec :t  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  his  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

■4 

Aviation.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authoritv:  49  l    .SC   l()h(n).  40UI.1,  4011.1, 
401 20;  E  O'  10854.  24  FK  9565.  3  CFR,  1959- 
1963  Cxunp    p  389,  14  CFK  11,69. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  ii; 
14  CFR  71.1  of  Federal  .\viation 
Administration  Order  7400. 9C,  .Airspace 
Designations  and  Reporting  Points, 
dated  .\ugust  17,  199.T  and  effecti\e 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  HODS    Class  E  airspace  areas 
pxtending  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ACE  NE  E5  Hastings.  NE  jRevisedl 

Hastings  Muimiji.il  Airport,  \E 

(Liit  40'36  16    N    Ions  98°25  39- W  ) 

That  airspace  tfxtf.-uiing  upwanl  fn)m  700 
left  above  the  surface  within  a  6.7-mi|p 
rddius  of  Hastings  Miini(  ipal  Airport  and 
within  2  miles  each  side  of  the  338=  bearing 
from  the  Hiistings  Municipal  .Airport 
extemimg  from  the  6.r-mile  radius  to  10 
milt's  north  ot  (he  airport  and  within  2  miles 
each  sale  of  the  143°  bearing  from  Hastings 
Municipal  Airport  extending  from  the  6.7- 
mile  radius  to  10  miles  southeast  of  the 
airport,  and  within  3  miles  each  side  of  the 
219°  Ix'aring  from  Hastings  Municipal 
.Airport  extending  from  the  6.7-mile  radius  to 
10  miles  southwest  of  the  airport 
***** 

Issued  in  Kansas  Cjty.  MO.  on  |anuar\-  24 

199fv 

Herman  |.  Lyons,  jr., 

Manager.  Air  Traffic  Division.  Central  Region 

IFR  D<>(    ')t.-4  iHl  Filed  2-26-96.  845  ami 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  9&-ACE-15] 

Amendment  to  Class  E  Airspace; 
Carroll,  lA 

AGENCY:  Federal  A\  ialion 
Administration  (F,AA).  DOT 
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ACTION:  Final  rule. 


SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Carroll.  lA,  to 
accommodate  a  planned  Standard 
Instnunent  Approach  Procedure  (SIAP) 
at  the  Arthur  N.  Neu  Airport.  This 
action  will  provide  for  additional 
controlled  airspace  necessary  for  the 
planned  SIAP -utilizing  the  Global 
Positioning  System  (GPS). 
EFFECTIVE  DATE:  0901  u.t.c.  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C.  Federal  Aviation 
Administration.  601  E.  12th  St.,  Kansas 
City,  MO  64106;  telephone  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

History  I 

On  December  20.  1995.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regxilations  (14  CFR 
Part  71)  by  modifying  the  Class  E 
airspace  area  at  Carroll.  lA  (60  FR 
65603).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SIAP  to  Arthur 
N.  Neu  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  to  FAA  Order  7400. 9C, 
dated  August  17, 1995,  and  effective 
September  16, 1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule  I 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
area  at  Carroll.  LA,  by  providing 
.  additional  controlled  airspace  for 
aircraft  executing  the  new  SIAP  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulator)'  action" 
imder  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44, 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Aviation.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  106(g);  40103.  40113, 
40120;  E.O'  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995.  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ACE  lA  E5  Carroll.  lA  [Revised] 

Arthur  N.  Neu  Airport.  lA 

(Lat  42°02'46"  N..  long  94°47'20"  W) 
Carroll  NDB 

(Lat  42°02'42"  N..  long.  94°47'07"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Arthur  N.  Neu  Airport  and  within 
2.6  miles  each  side  of  the  142°  bearing  from 
the  Carroll  NDB  extending  from  the  6.5-mile 
radius  to  7  miles  southeast  of  the  airport. 
***** 

Issued  in  Kansas  Citv.  MO  on  January  24. 

1996. 

Herman  |.  Lyons.  |r.. 

Manager.  Air  Traffic  Division,  Central  Hegion. 
IFR  Doc.  96-4382  Filed  2-26-96;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ACE-13] 

Amendment  to  Class  E  Airspace; 
Webster  City,  lA 

AGENCY:  Federal  .Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Webster  City.  LA 


to  accommodate  a  planned  Standard 
Instrument  Approach  Procedure  (SIAP) 
at  the  VVebster  City  Municipal  Airport. 
This  action  will  provide  for  additional 
controlled  airspace  necessary  for  the 
planned  SIAP  utilizing  the  Global 
Positioning  System  (GPS). 
EFFECTIVE  DATE:  0901  UTC  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
City,  MO  64106;  telephone  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  3, 1995,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  the  Class  E 
airspace  area  at  Webster  City,  LA  (60  FR 
62053).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SLAP  to 
Webster  City  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  7400.9C, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
area  at  VVebster  City,  lA,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  new  SLAP  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulator^'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995  and  effective 
September  16.  1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 
***** 

ACE  L\  E5  Webster  City,  LA  [Revised] 

Webster  Citv  Municipal  Airport,  lA 
(Lat.  42°2'6'12"  N.,  long.  93°52'10"W) 

Webster  City  NDB 

(Lat  42''26'29"N.,  long.  93''0'10"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Webster  City  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  155°  bearing 
from  the  Webster  City  NDB  extending  from 
the  6.4-mile  radius  to  7.4  miles  southeast  of 
the  airpKjrt. 
***** 

Issued  in  Kansas  City,  MO  on  lanuan,-  22, 
1996. 

Herman  J.  Lyons,  )r.. 

Manager,  Air  Traffic  Division,  Central  Region. 
iFR  Doc.  96-4381  filed  2-26-96;  8:45  ami 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ACE-12] 

Amendment  to  Class  E  Airspace; 
Clinton,  lA 

AGENCY:  Federal  Aviation 
Administration  (FA a],  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Clinton,  lA  to 
accommodate  a  planned  Standard 
Instrument  Approach  Procedure  (SIAP) 


at  the  Clinton  Municipal  Airport.  This 
action  will  provide  for  additional 
controlled  airspace  necessary  for  the 
planned  SIAP  based  on  the  Global 
Positioning  System  (GPS). 
EFFECTIVE  DATE:  0901  UTC  April  25. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C.  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
Citv.  MO  64106:  telephone  (816)  42f>- 
3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  3,  1995,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  the  Class  E 
airspace  area  at  Clinton.  LA  (60  FR 
61667).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SIAP  to 
Clinton  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  7400.9C. 
dated  August  17,  1995.  and  effective 
September  16,  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Clinton,  lA.  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  new  SIAP  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulator^'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  EX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februarv'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulator)- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation.  Incorporation  by  reference. 

Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .*\dministration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aulhoritv:  49  ISC  106|g):  4010:*.  40113, 
40120.  E  O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp    p  'iH9;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  .Aviation 
.^dmmistration  Order  74(){)  9C,  Airspace 
Designations  and  Reportmg  Points, 
dated  August  17,  199S  and  eflw  ti\'e 
September  16.  1995,  is  amended  as 
follows: 

Paragraph  fi005    Class  E  airspace  areas 
extending  frr.m  700  feet  or  more  above  thif 
surface  of  the  earth 


ACE  L\  E5  Clinton.  L\  [Revised] 

('linton  Municipal  .Airport.  \.\ 

[Lai  41=49  52  N.  long  90'1945"W) 

Davenport  VORTAC 

(Lat.  41^42  .JO'  N..  lung  90=2901  W) 

Clinton  NDB 

(Lat.  4T=49-43-N.,  long  90''19  40"VV) 

That  airspace  extending  upward  from  7(K) 
feet  at)o\e  the  surface  within  a  6-mile  radius 
of  C^linton  Muiiu  ipa!  .■\irp<irt  dn(i  within  18 
miles  each  side  of  the  044'  radial  of  the 
Davep}M>rt  VCJRT.AC.  I'xtcndir;^;  from  the  B- 
rniie  radius  to  the  \t)RTA(:  ..nd  withm  4.5 
miles  each  side  of  the  316°  bearing  from  the 
Clinton  NDB  extending  to  10  5  miles 
northwest  of  the  NDB  and  within  1  mile  each 
side  of  the  146=  (wearing  from  the  Clint(jn 
Munic  ipal  .■\irpnrt  extending  from  the  6-mile 
radius  to  9.5  miles  s<3utheast  of  the  airport 
***** 

Issued  in  Kansas  City.  MO  on  January  22. 
1996 

Herman  J.  Lyons,  jr.. 
Manager.  Air  Traffic  Division.  Central  Region 

IFR  Doc;  96-4  <8()  Filed  2-26-96.  8-45  am] 
BILUNG  CODE  4910-1MM 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ACE-11] 

Amendment  to  Class  E  Airspace; 
Charles  City,  lA 

AGENCY;  Federal  ,\vintion 
Administration  (F.-\.-\).  DOT.    . 
ACTION:  Final  rule. 


UMI 
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SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Charles  City.  lA 
to  accommodate  a  planned  Standard 
Instrument  Approach  Procedure  (SLAP) 
at  the  Charles  City  Municipal  Airport. 
This  action  will  provide  for  additional 
controlled  airspace  necessary  for  the 
planned  SLAP  utilizing  the  relocated 
Non-directional  Radio  Beacon  (NDB). 
EFfECnVE  DATE:  0901  U.T.C.  April  25. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
aty.  MO  64106;  telephone  (816)  426- 
3408.  I 

SUPPLEMENTARY  INFORMATION:         ' 
History 

On  December  1, 1995,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  the  Class  E 
airspace  area  at  Charles  City.  LA  (60  PR 
61666).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SLAP  to 
Charles  City  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9C, 
dated  August  17, 1995,  and  effective 
•  September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
area  at  Charles  City,  LA,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  new  SLAP  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  onlv  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 

***** 

ACE  lA  E5  Charles  City,  lA  [Revised] 

Charles  City  Municipal  Airport.  lA 
(Lat.  43°64'21"N.  long.  92°36'39"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Charles  City  Municipal  Airport. 

***** 

Issued  in  Kansas  Citv,  MO  on  January  22, 
1996. 

Herman  J.  Lyons,  |r., 

Manager.  Air  Traffic  Division,  Central  Region. 
|FR  Doc.  96-4379  Filed  2-26-96;  8:45  am] 
BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ACE-14] 

Amendment  to  Class  E  Airspace; 
Atlantic,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Atlantic,  lA.  to 
accommodate  a  planned  Standard 
Instrument  Approach  Procedure  (SIAP) 
at  the  Atlantic  Municipal  Airport.  This 
action  will  provide  for  additional 
controlled  airspace  necessary  for  the 


planned  SLAP  utilizing  the  Global 
Positioning  System  (GPS). 

EFFECTIVE  DATE:  0901  UTC  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
City,  MO,  64106;  telephone  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  20, 1995,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  the  Class  E 
airspace  area  at  Atlantic,  lA  (60  FR 
65604).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SIAP  to 
Atlantic  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  7400.9C, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
area  at  Atlantic,  LA,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  new  SLAP  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air); 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 

«         *  *  *         » 

ACE  LA  ES  Atlantic,  LA  [Revised] 

Atlantic  Municipal  Airport,  lA 

(Lat.  41°24'26"N..  long.  95°02'49"W) 

Atlantic  NDB 

(Lat.  41°24'14"N.,  long.  95°02'47"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Atlantic  Municipal  Airport  and 
within  4  miles  each  side  of  the  315°  bearing 
from  the  Atlantic  NDB  extending  from  the 
6.4-mile  radius  to  8.3  miles  northwest  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO  on  January  24, 
1996. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  96-4378  Filed  2-26-96;  8:45  am] 
BILUNG  CODE  4910-13-M 


14  CFR  Part  93 
[Docket  No.  28473] 

High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  Method 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Statement  of  policy. 

SUMMARY:  This  policy  statement  is 
necessary  to  address  the  impact  of 
airport  closings  and  slow-downs  upon 
slot  utilization  requirements  due  to  the 
severe  winter  storm  that  affected  several 
High  Density  Rule  Traffic  airports 
during  the  period  January  7  through 
January  12, 1996. 
EFFECTIVE  DATE:  February  27, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  R.  Lane,  Manager,  Air  Traffic 
Rules  and  Airspace  Law  Branch.  AGC- 
230,  Regulations  Division.  Office  of  the 
Chief  Counsel.  800  Independence 
Avenue,  S\V..  Washington,  DC  20591; 
telephone  (202)  267-3491. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  18,  1992,  the  FAA 
published  in  the  Federal  Register  (57 
FR  37308),  an  amendment  to  the 
minimum  slot  usage  requirement  of 
§  93.227(a)  of  the  Federal  Aviation 
Regulations  (14  CFR  93.227(a)).  This 
amendment  increased  the  minimum  slot 
usage  percentage  from  65  percent  to  80 
percent,  effective  January  1.  1993.  A  slot 
that  is  not  used  or  operated  a  minimimi 
of  80  percent  of  the  time  within  the 
bimonthly  reporting  period  is  subject  to 
withdrawal  by  the  FAA. 

From  January  7  through  12,  1996, 
several  airports,  including  three  of  the 
High  Density  Traffic  airports,  were 
forced  to  close  or  significantly  slow 
down  operations  because  of  severe 
weather  conditions  along  the  east  coast 
of  the  United  States.  Due  to  the  airport 
closings  and  slow  downs,  many  air 
carriers  and  commuters  were  unable  to 
operate  their  slots.  Many  of  the  carriers 
have  expressed  concerns  that  they  will 
not  be  able  to  reach  the  80  percent 
minimum  usage  requirement  due  to 
their  inability  to  operate  their  slots 
during  those  6  days. 

Even  though  the  80  percent  minimum 
usage  requirement  takes  various  adverse 
factors  into  account,  such  as  occasional 
mechanical  problems  and  bad  weather, 
the  blizzard  that  forced  the  closure  and 
slow  down  of  operations  of  the  airports 
was  an  extraordinary  weather  system  of 
great  intensity  and  duration  and  should 
not  be  considered  a^s  a  normal  bad 
weather  occurrence.  The  FAA  has 
decided,  based  on  the  extreme  adverse 
weather,  that  operators  should  not  be 
penalized  if  they  are  unable  to  reach  the 
80  percent  minimum  usage  requirement 
due  to  the  6-day  airport  closure/slow- 
down. 

This  document  announces  FAA's 
poUcy  that  will  allow  slot  holders  and 
operators  to  report  the  slots  as  being 
used  for  all  6  days.  In  this  way,  no 
operator  will  be  in  jeopardy  of  losing  a 
slot  merely  because  the  airport  was 
closed  or  operations  were  significantly 
reduced. 

Statement  of  Policy 

When  an  operator  submits  its  bi- 
monthly use-or-lose  report,  it  may 
designate  any  slot  scheduled  for 
operation  at  a  High  Density  Traffic 


airport  f.-om  January  7  through  Ianuar\' 
12,  1996.  as  operated.  The  FAA  s  Office 
of  Chief  Counsel.  Slot  Administration 
Office  will  verify  that  the  submitted  slot 
was  scheduled,  and  the  F.\,\  will  treat 
as  used  any  slot  that  the  holder-of- 
record  or  operator-of-record  was 
schedule  to  operate  over  the  specified  6 
day  period. 

Issued  in  Washington,  DC  on  Februan.'  21 
1996. 

Nicholas  G.  Garaufis, 
C/j/ef  Course/. 

iFR  Doc.  96-^384  Filed  2-26-96;  8:45  ami 
BILUNG  CODE  491(K1»-M        O 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8642] 

RIN  154S-AR48;  154&-AR93 

Recognition  of  Gain  or  Loss  by 
Contributing  Partner  on  Distribution  of 
Contributed  Property  or  Other 
Property;  Correction 

AGENCY:  Internal  Revenue  Serxice. 

Treasun*-. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
8642).  which  were  published  in  the 
Federal  Register  on  Tuesday,  December 
26.  1995  (60  FR  66727)  relating  to  the 
recognition  of  gain  or  loss  on  certain 
distributions  of  contributed  property  by 
a  partnership,  and  to  the  recognition  of 
gain  on  certain  distributions  to  a 
contributing  partner. 
EFFECTIVE  DATE:  lanuary  9.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  I.  Coleman  at  (202)  622-3060. 
(not  a  toll-free  number) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corre(.tions  are  under 
sections  704  and  737  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8642).  which  are 
the  subject  of  FR  Doc  95-30870.  is 
corrected  as  follows: 


UMI 
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$1,737-3    [CorractecQ 

1.  On  page  66737,  column  2,  §  1.737- 
3  (e),  second  paragraph  from  the  bottom 
of  the  column,  the  paragraph  designated 
"(e)  Example  l."is  correctly  designated 
"Example  1." 

2.  On  page  66737,  column  3,  §  1.737- 
3  (e),  paragraph  (i)  oi  Example  2,  line  4, 
the  language  "nondepreciable  real 
property  to  the"  is  corrected  to  read 
"nondepreciable  real  property  located 
in  the  United  States  to  the". 

3.  On  page  66737,  column  3,  §  1.737- 
3  (e),  paragraph  (ii)  of  Example  2,  line 
2,  the  language  "Property  B, 
nondepreciable  real  property,"  is 
corrected  to  read  "Property  B, 
nondepreciable  real  property  located 
outside  the  United  States,". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit, 

Assistant  Chief  Counsel  (Corporate). 

[FR  Doc.  96-4177  Filed  2-26-96:  8:45  am] 

aiLUNO  CODE  4«3IM>1-U 


26  CFR  Parts  31  and  301 


[708636] 


RIN 1545-AN57  I 

Time  for  Furnishing  Wage  Statements 
on  Termination  of  Employer's 
Operations;  Correction 

agency:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  [TD  8636) 
which  were  published  in  the  Federal 
Register  for  Thursday,  December  21, 
1995  (60  FR  66139).  The  final 
regulations  relate  to  the  time  for 
furnishing  wage  statements  to 
employees  and  for  filing  wage 
statements  with  the  Social  Security 
Administration  upon  the  termination  of 
an  employer's  operations. 
EFFECTIVE  DATE:  January  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Casey,  (202)  622-6040  (not  a  toll-free 
number).  i 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  imder 
section  6051,  6071,  and  6081  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  pubUshed,  TD  8636  contains  a 
typographical  error  that  is  in  need  of 
clarification. 


UMI 


Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  is  the  subject  of 
FR  Doc.  95-30685,  is  corrected  as 
follows: 

On  page  66140,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"Additional  month  to  provide  Forms  W- 
2  and  W-3  to  SSA",  last  line,  the 
language  "the  final  Form  941  is  due."  is 
corrected  to  read  "the  end  of  the 
quarter." 
Cynthia  E.  Grigsby 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  96-^176  Filed  2-26-96:  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Part  334 

Albermarie  Sound,  Pamlico  Sound, 
and  Adjacent  Waters,  North  Carolina; 
Danger  Zones/Restricted  Areas  for 
Naval  Aircraft  Operations 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Final  rule. 

SUMMARY:  The  Corps  of  Engineers  is  re- 
establishing a  danger  zone  as  a 
restricted  area  in  the  waters  off  of 
Harvey  Point,  Perquimans  County, 
North  Carolina.  The  area  designated  as 
the  Harvey  Point  danger  zone  was 
disestablished  by  the  Corps  in  1988. 
Due  to  subsequent  surveys  of  the  area  by 
the  Navy,  it  has  been  determined  that 
unexploded  ordnance  could  exist  and  in 
the  interest  of  safety  to  the  public,  the 
area  should  be  closed  to  certain 
activities.  The  re-establishment  of  the 
danger  zone  as  a  restricted  area  will 
allow  the  public  to  enter  the  area  but 
will  prohibit  any  bottom  disturbing 
activities  such  as  dredging,  clamming, 
crabbing,  seining  or  anchoring.  Due  to 
the  risk  of  damage  to  property  or  injury 
to  the  public,  good  cause  exists  to  make 
this  restricted  area  regulation  effective 
upon  publication  in  the  Federal 
Register. 

EFFECTIVE  DATE:  February  27, 1996. 
ADDRESSES:  HQUSACE,  CECW-OR, 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  Yelverton  of  the  Corps 
Wilmington  District  at  (910)  251-4480, 
or  Mr.  Ralph  Eppard,  Regulatory 
Branch.  CECW-OR  at  (202)  761-1783. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 


Rivers  and  Harbors  Act  of  1917  {40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps  is 
promulgating  a  regulation  under  33  CFR 
334.412  re-establishing  an  area  that  was 
previously  a  danger  zone,  as  a  restricted 
area  in  the  waters  off  of  Harvey  Point,. 
Albemarle  Sound,  North  Carolina. 
Background 

In  accordance  with  a  request  by  the 
{Javy,  the  Corps  deleted  the  regulations 
in  33  CFR  334.410(b)(1)  which 
established  a  target  and  bombing  danger 
zone  on  the  north  shore  of  Albemarle 
Sound,  on  November  29, 1988  (53  FR 
47952-47953).  The  area  was  no  longer 
being  used  by  the  Navy.  This 
amendment  was  made  prior  to 
promulgation  of  procedural  regulations 
now  found  in  33  CFR  334.5 
Disestablishment  of  a  danger  zone,  by 
the  Corps.  Pursuant  to  these  regulations, 
the  Agency  requesting  revocation  of  a 
danger  zone  area  shall  certify  that  the 
area  is  suitable  for  use  by  the  public. 
Harvey  Point  was  previously  used  as  a 
target  and  bombing  site  by  the  Navy,  so 
the  possibility  of  live  ordnance  in  the 
mud  below  the  water  exists.  In  the 
interest  of  public  safety,  the  Navy 
requested  that  the  area  be  established  as 
a  restricted  area  imtil  such  time  as  a 
thorough  survey  of  the  area  can  be 
completed  and  any  dangerous  ordnance, 
if  any,  is  removed.  The  restricted  area  as 
established  today  will  allow  the  public 
to  use  the  area  for  recreational  and 
commercial  uses,  including  fishing, 
swimming,  water  skiing,  boating  and 
other  activities  provided  the  activity 
does  not  disturb  the  bottom.  Those 
activities  which  are  specifically 
prohibited  include  dredging,  clamming, 
crabbing,  seining  and  anchoring.  Upon 
completion  of  additional  surveys  by  the 
Navy  and,  if  appropnate,  any 
subsequent  cleanup,  the  area  will  be 
returned  to  imrestricted  public  use.  An 
editorial  change  is  also  being  made  to 
the  regulations  in  33  CFR  334.410 
which  reflects  a  change  in  the  Naval 
Conunand  responsible  for  enforcing 
these  danger  zones  and  the  added 
restricted  area. 

Agency  Decision  To  Adopt  the 
Amendments  Without  Opportunity  for 
Public  Comment  and  Participation  in 
Rulemaking 

The  Corps  has  determined  that 
implementation  of  final  rulemaking  for 
the  Harvey  Point  restricted  area  will 
protect  the  public  from  possible  hazards 
resulting  from  previous  uses  of  the  area. 
Nothing  will  be  served  by  delaying  the 
effective  date  of  the  rule.  We  have  foimd 
it  to  be  in  the  National  interest  to 
restrict  the  public  use  of  the  prior 


Harvey  Point  danger  zone  and  will 
remove  the  restricted  area  upon 
notification  by  the  Navy  that  its  surveys 
and  any  required  cleanup  have  been 
completed. 

Economic  Assessment  and  Certification 

This  final  rule  is  issued  with  respect 
to  a  military  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 
These  final  rules  have  been  reviewed 
imder  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354),  which  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(i.e.,  small  businesses  and  small 
governments).  The  Corps  has 
determined  that  the  economic  impact  of 
the  changes  to  the  restricted  area  will 
have  practically  no  impact  on  the 
public,  no  anticipated  navigational 
hazard  or  interference  with  existing 
waterway  traffic  and  accordingly,  no 
significant  economic  impact  on  small 
entities. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones,  Marine  safety, 
Navigation  (water).  Transportation, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  33  CFR  Part  -334  is  amended 
as  set  forth  below. 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C.  1)  and 
40  Stat.  892;  (33  U.S.C.  3) 

2.  Section  334.410  is  amended  by 
revising  paragraph  (d)(4)  as  follows: 

§  334.41 0    Albemarle  Sound,  Pamlico 
Sound,  and  adjacent  waters,  NO;  danger 
zones  for  naval  aircraft  operations. 

»        *        *        *        • 

(d)  The  regulations.  *  *  * 

(4)  Enforcing  agency.  The  regulations 
in  this  section  shall  be  enforced  by  the 
Commander,  Naval  Air  Force,  U.S. 
Atlantic  Fleet,  and  such  agencies  as  he/ 
she  shall  designate. 

3.  Section  334.412  is  added  to  read  as 
follows: 

§  334.41 2    Alt)emarle  Sound,  Pamlico 
Sound,  Harvey  Point  and  adjacent  waters, 
NC;  restricted  area. 

(a)  The  area.  Beginning  on  the  north 
shore  of  Albemarle  Sound  and  the 
easternmost  tip  of  Harvey  Point;  thence 
southeasterly  to  Day  Beacon  number  3; 
thence  southeasterly  to  latitude 
36°03'06",  longitude  76°16'43";  thence 
southwesterly  to  latitude  36''02'18", 


longitude  76°19'30";  thence 
southwesterly  to  latitude  36''04'18", 
longitude  76°20'20";  thence  23''15'  True 
to  the  shore;  and  thence  northeasterly 
along  the  shore  to  the  point  of 
beginning. 

(b)  The  regulations.  The  restricted 
area  described  in  this  section  is  the 
inactive  Harvey  Point  target  range 
which  was  disestablished  as  a  danger 
zone.  The  area  will  be  open  to  public 
access  for  recreational  and  commercial 
uses,  except  that  dredging,  clamming, 
crabbing,  seining,  and  anchoring  of  all 
vessels  and  any  other  activity  which 
could  result  in  disturbing  or  penetrating 
the  bottom  is  prohibited. 

(c)  Enforcing  agency.  The  regulations 
in  this  section  shall  be  enforced  by  the 
Commander,  Naval  Air  Force,  U.S. 
Atlantic  Fleet,  and  such  agencies  as  he/ 
she  shall  designate. 

Dated:  February- 14,  1996. 
Stanley  G.  Genega, 

Major  General.  USA,  Director  of  Civil  Works. 
[FR  Doc.  96-^347  Filed  2-26-96:  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  0, 1, 2, 3, 13, 14, 17,  and 
36 

RIN  2900-AH81 

Delegation  of  Authority  to  Regional 
Counsels 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Geqeral  Counsel 
has  changed  its  field  structure  from  52 
District  Counsel  offices  to  23  Regional 
Counsel  offices.  Previously,  each 
District  Counsel  office  was  headed  by  a 
District  Counsel  who  was  authorized  to 
take  various  actions  on  behalf  of  the 
Department  of  Veterans  Affairs  (VA). 
The  new  Regional  Counsel  offices  are 
each  headed  by  a  Regional  Coimsel.  In 
accordance  with  the  provisions  of  38 
U.S.C.  512,  this  document  delegates  to 
the  Regional  Counsels  the  same 
authority  and  responsibility  to  act  for 
VA  as  was  previously  granted  to  District 
Counsels.  This  document  also  sets  forth 
the  jurisdiction  and  address  of  each 
Regional  Counsel. 
EFFECTIVE  DATE:  October  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Lem,  Assistant  General  Counsel 
(026),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420,  (202)  565-4885. 
SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  553,  there  is  a  basis  for 


dispensing  with  prior  notice  and 
comment  and  for  dispensing  with  a  30- 
day  delay  of  the  effective  date  since  this 
final  rule  constitutes  a  rule  of  agency 
organization,  a  non-substantive  rule. 

The  Secretary  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulators  Fiexibilitv 
Act,  5  U.S.C.  601-612.  This  amendment, 
which  constitutes  a  rule  of  agency 
organization,  is  a  non-substantive  rule. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604, 

List  of  Subjects 

38  CFR  Part  0 

Conflict  of  interests. 

38  CFR  Part  1 

Administrative  practice  and 
procedure.  Archives  and  records. 
Cemeteries,  Claims,  Courts.  Flags, 
Freedom  of  information.  Government 
employees.  Government  property. 
Infants  and  children.  Inventions  and 
patents.  Investigations.  Parking, 
Penalties,  Postal  Ser\'ice,  Privacy, 
Reporting  and  recordkeeping 
requirements.  Seals  and  insignia. 
Security  measures.  Wages. 

38  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care,  Pensions,  Radioactive 
materials.  Veterans.  Vietnam. 

38  CFR  Parts  13  and  14 

Administrative  practice  and 
procedure.  Claims.  Courts.  Foreign 
relations.  Government  employees, 
Lawyers,  Legal  services.  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Trusts  and 
trustees,  Veterans. 

38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism. 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grants  programs-health. 
Health  care.  Homeless.  Medical  and 
dental  schools.  Medical  devices. 
Nursing  homes.  Philippines.  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans 
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38  CFR  Part  36 

Condominiums,  Housing,  Indians. 
Individuals  with  disabilities.  Loan 
program-bousing  and  commimity 
development,  Manufactured  homes. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements.  Veterans. 

Approved:  February  14. 1996. 
Jane  Brawn, 
Secretary  of  Veterans  Affairs.  , 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  parts  0, 1,  2.  3, 13. 14. 
17,  and  36  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  parts  0, 
1.  2,  3, 13,  14, 17,  and  36  continue  to 
read  as  follows: 

Authority:  38  U.S.C.  SI  2. 

PART  0— STANDARDS  OF  ETHICAL 
CONDUCT  AND  RELATED 
RESPONSiBILITIES 

2.  Remove  the  words  "District 
Coimsel"  and  add  in  their  place 
"Regional  Coimsel"  wherever  they 
appear. 

PART  1— GENERAL  PROVISIONS 

3.  Remove  the  words  "District 
Coimsel"  and  add  in  their  place 
"Regional  Counsel"  wherever  they 
appear. 

4.  Remove  the  words  "District 
Counsels"  and  add  In  their  place 
"Regional  Counsels"  wherever  they 
appear. 

PART  2— DELEGATIONS  OF 
AUTHORITY 

5.  Remove  the  words  "District 
Coimsel"  and  add  in  their  place 
"Regional  Counsel"  wherever  they 
appear. 

6.  Remove  the  words  "District 
Counsels"  and  add  in  their  place 
"Regional  Counsels"  wherever  they 
appear. 

PART  3-PENSIONS.  BONUSES,  AND 
VETERANS'  RELIEF 

7.  Remove  the  words  "District 
Counsel"  and  add  in  their  place 
"Regional  Coimsel"  wherever  they 
appear. 

PART  13— VETERANS  BENEFITS 
ADMINISTRATION,  FIDUCIARY 
ACTIVITIES 

8.  Remove  the  words  "District 
Counsel"  and  add  in  their  place' 
"Regional  Coimsel"  wherever  they 
appear. 


UMI 


PART  14— LEGAL  SERVICES. 
GENERAL  COUNSEL 

9.  Remove  the  words  "District 
Counsel"  or  "District  Council"  and  add 
in  their  place  "Regional  Counsel" 
wherever  they  appear. 

10.  Remove  the  words  "District 
Counsels"  and  add  in  their  place 
"Regional  Counsels"  wherever  they 
appear. 

11.  In  §  14.501,  add  a  new  paragraph 
(0  to  read  as  follows: 

§  14.501    Functions  and  responsibilities  of 
Regional  Counsels. 

***** 

(f)  The  jurisdictions  and  addresses  of 
Regional  Counsels  are  as  follows: 

U)  flegjon  1:  (JURISDICTION) 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island; 
(ADDRESS)  JFK  Federal  Bldg.,  Room 
E213,  Boston.  MA  02203. 

(2)  Region  2:  (JURISDICTION)  New 
Jersey,  Metropolitan  New  York  City; 
(ADDRESS)  800  Poly  Place,  Building  14. 
Brooklyn.  NY  11209. 

(3)  Region  3:  (JURISDICTION)  District 
of  Columbia;  Fairfax,  Virginia; 
Arlington,  Virginia;  Alexandria, 
Virginia;  Martinsburg,  West  Virginia; 
and  Maryland;  (ADDRESS)  849 
International  Drive,  Suite  200, 
Linthicum,  MD  21090. 

(4)  Region  4:  (JURISDICTION) 
Pennsylvania,  Delaware;  (ADDRESS) 
1000  Liberty  Ave..  Pittsburgh,  PA 
15222. 

(5)  Region  5:  (JURISDICTION) 
Georgia,  South  Carolina;  (ADDRESS) 
730  Peachtree  Street,  N.E.,  Atlanta,  GA 
30365. 

(6)  Region  6:  (JURISDICTION)  Florida, 
Puerto  Rico;  (ADDRESS)  P.O.  Box  5002, 
Building  22,  Room  333.  Bay  Pines,  FL 
33504. 

(7)  Region  7:  (JURISDICTION)  Ohio, 
West  Virginia  (excluding  Martinsburg, 
West  Virginia);  (ADDRESS)  1240  East 
Ninth  Street.  Room  1225,  Cleveland,  OH 
44199. 

(8)  Region  8:  (JURISDICTION) 
Arkansas.  Tennessee;  (ADDRESS) 
Federal  Courthouse  Annex,  110  9th 
Ave..  S.,  Nashville,  TN  37203. 

(9)  Region  9:  (JLTRISDICTION) 
Alabama,  Mississippi;  (ADDRESS)  1500 
E.  Woodrow  Wilson  Dr..  Jackson,  MS 
39216. 

(10)  Region  10:  (JURISDICTION) 
Illinois,  Iowa;  (ADDRESS)  VA  Medical 
Center,  Bldg.  50,  P.  O.  Box  127,  Hines. 
IL  60141. 

(11)  Region  11:  (JURISDICTION) 
Michigan.  Wisconsin;  (ADDRESS) 


Patrick  V.  McNamara  Federal  Bldg., 
Suite  1460,  477  Michigan  Ave.,  Detroit, 
MI  48226. 

(12)  Region  12:  (fiJRISDICTION) 
Kansas,  Missouri,  Nebraska;  (ADDRESS) 
1  Jefferson  Barracks  Drive.  St.  Louis. 
MO  63125-4185. 

(13)  Region  13:  (JURISDICTION) 
Oklahoma.  Northern  Texas;  (ADDRESS) 
1400  N.  Valley  Mills  Dr..  Waco.  TX 
76799. 

(14)  Region  14:  (JURISDICTION) 
Louisiana.  Southern  Texas;  (ADDRESS) 
6900  Almeda  Road.  Houston,  TX  77030. 

(15)  Region  15:  (JURISDICTION) 
Minnesota,  North  Dakota.  South  Dakota; 
(ADDRESS)  VA  Medical  Center.  One 
Veterans  Drive,  Bldg.  73,  Minneapolis, 
MN  55417. 

(16)  flegjon  16:  (JURISDICTION) 
Colorado,  Wyoming,  Utah,  Montana; 
(ADDRESS)  Box  25126, 155  Van  Gordon 
Street,  Denver,  CO  80225. 

(17)  Region  1 7.- (JURISDICTION) 
Lower  California;  (ADDRESS)  11000 
Wilshire  Blvd..  Los  Angeles,  CA  90024. 

(18)  Region  18:  (JURISDICTION) 
Upper  California,  Hawaii.  Central  and 
Northern  Nevada,  and  Philippine 
Islands;  (ADDRESS)  VA  Medical  Center. 
4150  Clement  Street.  Bldg.  210.  San 
Francisco.  CA  94121. 

(19)  flegjon  19:  (JURISDICTION) 
Arizona.  Southern  Nevada,  and  New 
Mexico;  (ADDRESS)  3225  N.  Central 
Ave..  Rm.  305.  Phoenix,  AZ  85012. 

(20)  Region  20:  (JURISDICTION) 
Idaho,  Oregon,  Washington,  Alaska; 
(ADDRESS)  1220  SW  Third  Ave., 
Portland,  OR  97204. 

(21)  Region  21:  (JURISDICTION)  New 
York  (except  Metropolitan  New  York 
City),  Vermont;  (ADDRESS)  120  LeBrun. 
Buffalo.  NY  14215. 

(22)  Region  22:  (JURISDICTION) 
Indiana,  Kentucky;  (ADDRESS)  575  N. 
Pennsylvania  Street,  Room  309, 
Indianapolis,  IN  46204. 

(23)  Region  23:  (JURISDICTION) 
North  Carolina,  Virginia  (excluding 
Fairfax,  Arlington,  and  Alexandria); 
(ADDRESS)  251  N.  Main  Street, 
Winston-Salem,  NC  27155. 

12.  In  §  14.518,  paragraph  (a),  remove' 
the  word  "district"  and  add  in  its  place 
"region". 

PART  17— MEDICAL  CHARGES, 
WAIVERS.  AND  COLLECTIONS 

13.  Remove  the  words  "District 
Counsel"  and  add  in  their  place 


"Regional  Counsel"  wherever  they 
appear. 

PART  36— LOAN  GUARANTY 

14.  Remove  the  words  "District 
Counsel"  and  add  in  their  place 
"Regional  Counsel"  wherever  they 
appear. 

|FR  Doc.  96-4304  Filed  2-26-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AG23 

Veterans  Education:  Implementation  of 
the  Veterans'  Benefits  Act  of  1992  and 
the  Department  of  Defense 
Authorization  Act  for  Fiscal  Year  1993 
in  the  Post-Vietnam  Era  Veterans' 
Educational  Assistance  Program 

AGENCIES:  Department  of  Defense  and 
Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
educational  assistance  and  educational 
benefits  regulations  of  the  Department 
of  Veterans  Affairs  (VA).  It  makes 
changes  concerning  measurement  of 
training  time,  duplication  of  benefits, 
advance  payment  for  work  study,  and 
permission  for  some  service  members 
who  participated  in  the  Post- Vietnam 
Era  Veterans'  Educational  Assistance 
Program  (VEAP)  to  instead  elect  to 
receive  benefits  under  the  Montgomery 
GI  Bill — ^Active  Duty.  These  changes 
restate  statutory  requirements. 
EFFECTIVE  DATES:  The  effective  dates  of 
the  changes  made  by  this  final  rule  are 
as  follows: 

October  23, 1992:  §  21.5058. 
October  29, 1992:  §§  21.5023,  21.5145, 

21.5231.  and  21.5250. 
July  1,1993:  §21.5270. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service.  Veterans  Benefits 
Administration,  202-273-7187. 
SUPPLEMENTARY  INFORMATION: 
Regulations  concerning  VA- 
administered  educational  assistance  and 
educational  benefits  are  contained  in  38 
CFR  Part  21.  The  Veterans'  Benefits  Act 
of  1992  (Pub.  L.  102-568)  amends 
educational  assistance  provisions  under 
VEAP  and  amends  other  provisions  that 
affect  work-study  under  that  program. 
The  National  Defense  Authorization  Act 


for  Fiscal  Year  1993  (Pub.  L.  102-484) 
allows  some  VEAP  participants  to 
receive  benefits  under  the  Montgomery 
GI  Bill— Active  Duty.  This  document 
contains  a  number  of  changes  to  the 
regulations  which  merely  reflect  certain 
changes  made  by  these  public  laws. 
These  changes  to  the  regulations  are  as 
follows. 

Under  Public  Law  102-568.  the  limit 
on  the  amount  of  money  that  VA  can 
pay  in  advance  on  a  work-study  contract 
has  been  changed.  Formerly,  that  limit 
was  40  percent  of  the  total  amount 
payable  under  the  contract.  Now  the 
limit  is  the  lesser  of  40  percent  of  the 
total  amount  payable  under  the  contract 
or  50  times  the  apphcable  minimum 
hourly  wage  in  effect  on  the  date  the 
contract  is  signed.  Changes  are  made  to 
38  CFR  21.5145  to  reflect  these  statutory 
provisions. 

Pubhc  Law  102-484,  among  other 
things,  provides  that  a  veteran  who  has 
been  discharged  under  the  Voluntary 
Separation  Incentive  or  Special 
Separation  Benefit  programs  before 
October  23, 1992,  was  eligible  on  or 
before  October  23,  1993  to  elect  to 
receive  educational  assistance  under  the 
Montgomery  GI  Bill — Active  Duty  in 
lieu  of  any  other  educational  assistance, 
including  VEAP.  Changes  are  made  to 
§  21.5058  to  reflect  these  statutory 
changes. 

Previously,  §21.5023  allowed  for 
veterans  receiving  assistance  under  the 
Government  Employees'  Training  Act 
(GETA)  also  to  receive  assistance  under 
VEAP  if  the  VEAP  training  occurred 
other  than  during  duty  hours.  However, 
under  Pub.  L.  102-568  payment  under 
VEAP  is  now  prohibited  for  veterans 
receiving  assistance  under  GETA 
regardless  of  whether  the  veteran  is  a 
full-time  or  part-time  employee. 
Changes  are  made  to  §  21.5023  to  reflect 
this  statutory  change. 

Several  provisions  of  Public  Law  102- 
568  apply  to  VEAP.  These  are 
prohibition  of  receipt  of  educational 
assistance  while  the  veterans  is  training 
under  the  Service  Members 
Occupational  Conversion  and  Training 
Act;  a  change  in  the  ending  date  of  the 
award  of  educational  assistance  when 
the  veterans  die  during  the  period 
covered  by  an  advanced  payment  of 
educational  assistance;  prohibition  of 
approval  of  a  nonaccredited  course 
offered  by  independent  study  and 
prohibition  of  approval  of  an  enrollment 
in  such  a  course;  and  measurement  of 
nonaccredited  courses  not  leading  to  a 
standard  college  degree.  Changes  are 
made  to  38  CFR  21.5231,  21.5250.  and 
21.5270  to  reflect  these  changes. 

The  effective  dates  of  the  various 
changes  made  by  this  final  rule  reflect 


the  effective  dates  of  the  corresponding 
statutory  changes. 

Nonsubstantive  changes  are  made  for 
purposes  of  clarity. 

This  final  rule  reflects  statutory 
changes  and,  therefore,  is  not  subject  to 
the  provisions  of  5  U.S.C.  552,  or  553, 
including  the  notice  and  comment 
provisions. 

The  Secretar\'  of  Veterans  Affairs  and 
the  Secretary  of  Defense  hereby  certify 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
changes  made  by  the  final  rule  restate 
statutory  changes.  Pursuant  to  5  U.S.C. 
605(b),  this  final  rule,  therefore,  is 
exempt  fitim  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  §§  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  affected 
by  this  final  rule  is  64  120. 

List  of  Subiects  in  38  CFR  Part  21 

Civil  rights,  Claims.  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  11.  1995 
(esse  Brown, 

Secretary  of  Vetertins  Affairs. 
Samuel  E.  Ebbesen, 

Lieutenant  General.  L'SA.  Deputy  Assistant 
Secretary  (Military  Personnel  Policy  I. 
Department  of  Defense 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21.  subpart  G  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  G — Post-Vietnam  Era 
Veterans'  Educational  Assistance 
Under  38  U.S.C.  Chapter  32 

1.  The  authority  citation  for  part  21. 
subpart  G  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  ."iOKa).  Chapter  32. 
unless  otherwise  noted. 

§21.5023    [Amended] 

2.  In  §21.5023.  paragraph  (b)  is 
amended  by  removing  "and  whose  full 
salan,'  is  being  paid  to  him  or  her  while 
so  training". 

§21.5058    [Amended] 

3.  In  §  21.5058.  paragraph  (a)  is 
amended  by  adding  the  headmg 
"General." 

4.  In  §  21.5058  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 
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|21J0n   neeumpMon  ol  pftfdptlon. 

•  •       •        •       • 

(b)  Disenrollwent  in  order  to  \ 
participate  in  other  educational  i 
programs.  A  person  who  elects  to 
diseoioll  in  ord«'  to  receive  educational 
assistance  allowance  under  38  U.S.C. 
chapter  34  or  to  receive  an  officer 
adjustment  benefit  payable  under 

§  21.4703  may  not  reenroll  if  he  or  she 
has  negotiated  a  check  under  the 
piovisians  of  law  governing  the  program 
elected  in  lieu  of  the  Post- Vietnam  Era 
Veterans'  Educational  Assistance 
Program.  A  person  who  elects  to 
disenroU  in  order  to  receive  educational 
assistance  under  the  Montgomery  GI 
Bill — Active  Duty,  as  provided  in 
§  21.7045,  may  not  reenroll. 

(Authority:  38  U.S.C  3018A,  3018B.  3202(1), 
3222) 

(c)  f^raoUment  permitted  following 
some  disenroUments.  (1)  Except  as 
provitM  in  paragraph  (b)  of  this 
section,  a  person  who  has  disenroUed 
may  reenroll,  but  will  have  to  quaUfy 
again  for  miniTmim  participation  as 
described  in  §  21.5052(a). 

(2)  If  a  person  does  reenroll,  he  or  she 
may  "repurchase"  entitlement  by 
tendering  previously  refunded 
contributitms  which  he  or  she  received 
upon  disenrollment,  subject  to  the 
canditions  of  §  21.5052(f). 

(Authority:  38  U.S.C.  3221,  3222) 

5.  In  §21.5145.  paragraph  (e)  is 
'  revised  to  read  as  follows:  i 

f21J146   work-study  pragrwn. 

•  •        •        •        • 

(e)  Payment  in  advance.  VA  will  pay 
in  advance  an  amount  equal  to  the 
lesser  of  the  following: 

(1)  40  percent  of  the  total  amoimt 
payable  under  the  contract;  or 

(2)  An  amount  equal  to  50  times  the 
applicable  tninimiiTTi  hourly  wage  in 
effect  on  the  date  contract  is  signed. 

(Authcdty:  38  U.S.C.  3241,  3485) 

•  •         •         •         •  I 


I21J231    [At 

6.  Section  21.5231,  is  amended  by 
removing  "in  the  same  manner  as  it  is 
applied  in  the  administration  of 
copters  34  and  36". 

7.  In  §  21.5250,  the  introductory  text 
of  paragraph  (a)  and  paragraph  (al(3)  are 
revised,  and  paragraph  (a)(16)  is  added, 
to  read  as  follows: 

f21J2S0    Courses. 

(a)  In  administering  benefits  payable 
under  38  U.S.C.  chapter  32,  VA  and, 
where  appropriate,  the  State  approving 
agencies  shall  apply  the  following 
sections. 


UMI 


(3)  Section  21.4252— Courses 
precluded. 

•  •        *        •        * 

(16)  Section  21.4267— Approval  of 
independent  study. 

•  •        •        *        • 

8.  In  §  21.5270,  paragraphs  (b)  and  (j) 
are  removed  and  reserved;  and  the 
introductory  text  and  paragraph  (c)  are 
revised,  to  read  as  follows: 

%  21 .5270    Assessment  and  pursuit  of 
courses. 

In  the  administration  of  benefits 
payable  under  38  U.S.C.  chapter  32,  VA 
shall  apply  the  following  sections. 

•  *        »        »        « 

(c)  Section  21.4272 — Collegiate  course 
measurement. 

(Authority:  38  U.S.C.  3241,  3688) 

•  *  •  •  • 

IFR  Doc.  96-4196  Filed  2-26-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[LA-32-7238;  FRL-6430-1] 

Approval  of  and  Promulgation  of 
Implementation  Plans;  Louisiana 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  i^  approving  Louisiana's 
request  to  grant  an  exemption  for  the 
Baton  Rouge  ozone  nonattainment  area 
from  the  applicable  nitrogen  oxides 
(NOx)  transportation  conformity 
requirements.  On  July  25,  1995, 
Louisiana  submitted  to  the  EPA  a  State 
Implementation  Plan  (SIP)  revision 
request  for  an  exemption  (under  section 
182(b)(1)  of  the  Clean  Air  Act  (Act)) 
from  the  transportation  conformity 
requirements  for  NOx  for  the  Baton 
Rouge  ozone  nonattainment  area,  which 
is  classified  as  serious.  The  State  of 
Louisiana  bases  its  request  for  Baton 
Rouge  upon  a  modeling  demonstration 
that  additional  NOx  reductions  would 
not  contribute  to  attainment  in  the 
nonattainment  area. 
EFFECTIVE  DATE:  This  final  rule  will  be 
effective  on  February  12,  1996. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  the  EPA's 
responses  are  available  for  inspection  at 
the  following  address: 
U.S.  Environmental  Protection  Agency, 
Region  6,  Multimedia  Planning  and 
Permitting  Division,  1445  Ross 


Avenue,  Smte  700,  Dallas,  Texas 
-  75202-2733. 
Louisiana  Department  of  Environmental 

Quality,  H.  B.  Garlock  BmJding,  7290 

Bluebonnet.  Baton  Rouge,  Louisiana 

70810. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Jeanne  McDaniels  or  Mr.  Quang 
Nguyen,  U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  and 
Permitting  Division,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214)  665-7214. 

SUPPt.EMENTARY  INFORMATKM: 

I.  Background 

Clean  Air  Act  section  176(c)(3)(A)(iii) 
requires,  in  order  to  demonstrate 
conformity  with  the  applicable  SIP,  that 
transportation  plans  and  transportation 
improvement  programs  (llFs) 
contribute  to  emissions  reductions  in 
ozone  nonattainment  areas  dining  the 
period  before  control  strategy  SIPs  are 
approved  by  the  EPA.  This  requirement 
is  implemented  in  40  CFR  51.436 
throi^  51.440  (and  93.122  through 
93.124),  which  establishes  the  so-called 
"build/no-build  test."  This  test  requires 
a  demonstration  that  the  "Action" 
scenario  (representing  the 
implementation  of  the  proposed 
transportation  plan/TIP)  will  result  in 
lower  motor  vehicle  emissions  than  the 
"Baseline"  scenario  (representing  the 
implementation  of  the  current 
transportation  plan/TIP).  In  addition, 
the  "Action"  scenario  must  result  in 
emissions  lower  than  1990  levels. 

The  November  24, 1993.  final 
transportation  conformity  rule  ■  does  not 
require  the  "build/no-build  test"  and 
"less-than-19g0  test"  for  NOx  as  an 
ozone  preciu^or  in  ozone  nonattainment 
areas  where  the  Administrator 
determines  that  additional  reductions  of 
NOx  would  not  contribute  to  attainment 
of  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  Clean  Air 
Act  section  176(c)(3)(A)(iii),  which  is 
the  conformity  provision  requiring 
contributions  to  emission  reductions 
before  SIPs  with  emissions  budgets  can 
be  approved,  specifically  references 
Clean  Air  Act  section  182(b)(1).  That 
section  requires  submission  of  State 
plans  that,  among  other  things,  provide 
for  specific  annual  reductions  of  volatile 
organic  compoxmds  (VOC)  and  NOx 
emissions  "as  necessary"  to  attain  the 
ozone  standard  by  the  applicable 


■  "Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act,"  November  24, 1993  (58 
FR  62188). 


attainment  date.  Section  182(b)(1) 
further  states  that  its  requirements  do 
not  apply  in  the  case  of  NOx  for  those 
ozone  nonattainment  areas  for  which 
the  EPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  ozone  attainment. 

As  explained  below,  the  EPA,  through 
an  amendment  to  its  transportation 
conformity  rule,  has  changed  the 
procedural  mechanism  through  which  a 
NOx  exemption  from  transportation 
conformity  would  be  granted.  Instead  of 
a  petition  imder  section  182(f). 
transportation  conformity  NOx 
exemptions  for  ozone  nonattainment 
areas  that  are  subject  to  section  182(b)(1) 
need  to  be  submitted  as  SIP  revision 
requests.  The  Baton  Rouge  ozone 
nonattainment  area  is  classified  as 
serious  and,  thus,  is  subject  to  section 
182(b)(1). 

The  EPA  published,  on  August  29, 
1995,  an  interim  final  rule  (60  FR 
44762)  which  amended  the 
transportation  conformity  rule  and 
changed  the  statutory  authority  from 
section  182(f)  to  section  182(b)(1)  of  the 
Act  for  areas  that  are  subject  to  section 
182(b)(1).  The  interim  final  rule  was 
effective  immediately  upon  publication 
and  provides  the  means  for  exempting 
areas  subject  to  section  182(b)(1)  fi^m 
the  NOx  provisions  of  the  transportation 
conformity  rule.  In  conjunction  with  the 
interim  rule,  the  EPA  published  a 
proposal  providing  for  further 
amendments  to  the  transportation 
conformity  rule  and  describing  how  the 
EPA  intended  to  process  section 
182(b)(1)  NOx  waivers  (60  FR  44790). 
On  November  14, 1995,  the  EPA 
published  a  final  rule  (60  FR  57179), 
after  completing  notice-and-comment 
rulemaking,  that  includes  the  provisions 
of  the  August  29. 1995,  interim  rule. 
The  November  14, 1995,  rule  also 
addresses  the  NOx  budget  requirement. 

The  July  25. 1995.  SIP  revision 
request  from  Louisiana  has  been 
submitted  to  meet  the  requirements  of 
section  182(b)(1).  A  public  hearing  on 
this  SIP  revision  request  was  held  on 
June  29. 1995.  The  EPA  proposed  to 
approve  the  SIP  revision  request  on 
October  6. 1995  (60  FR  52348). 

The  Baton  Rouge  serious  ozone 
nonattainment  area  includes  the 
following  parishes:  East  Baton  Rouge. 
West  Baton  Rouge,  Pointe  Coupee, 
Livingston,  Iberville,  and  Ascension.  In 
evaluating  the  SIP  revision  request,  the 
EPA  considered  whether  additional 
NOx  reductions  would  contribute  to 
attainment  of  the  ozone  standard  in  the 
Baton  Rouge  modeling  domain,  which 
includes  all  or  part  of  20  parishes  in 
Louisiana  and  covers  both  attainment  as 
well  as  nonattainment  parishes. 


As  outlined  in  the  relevant  EPA 
guidance,  the  use  of  photochemical  grid 
modeling  is  the  recommended  approach 
for  testing  the  contribution  of  NOx 
emission  reductions  to  attainment  of  the 
ozone  standard. 

A  summary  of  the  urban  airshed 
modeling  (UAM)  demonstration  and  the 
EPA's  review  of  the  modeling  and 
submittal  are  contained  in  the  October 
6, 1995,  proposed  rule  (60  FR  52348) 
and  the  accompanying  Technical 
Support  Document.  The  modeling 
results  show,  on  a  directional  basis,  that 
application  of  NOx  controls  in  the  Baton 
Rouge  ozone  nonattainment  area  would 
exacerbate  p>eak  ozone  concentrations  in 
the  modeling  domain. 

II.  Public  Comments 

In  August  1994j  three  environmental 
groups  (Natiu-al  Resources  Defense 
Coimcil  (NREXD).  Sierra  Club,  and 
Environmental  Defense  Fund  (NRDC  et 
al.))  submitted  joint  adverse  comments 
on  the  proposed  approvals  of  NOx 
exemptions  for  the  Ohio  and  Michigan 
ozone  nonattainment  areas.  The 
comments  addressed  the  EPA's  general 
policy  regarding  NOx  exemptions.  The 
commenters  requested  that  these 
comments  be  addressed  in  all  EPA 
rulemakings  dealing  with  NOx 
exemptions.  The  EPA  responded  to 
these  comments  in  a  final  rulemaking 
approving  a  section  182(f)  NOx 
exemption  for  the  Baton  Rouge  area.  See 
61  FR  2438,  dated  January  26,  1996.  The 
technical  basis  (i.e.,  UAM 
demonstration)  for  the  Baton  Rouge 
section  182(b)(1)  transportation 
conformity  NOx  exemption  is  the  same 
as  for  the  section  182(f)  exemption. 
(Please  refer  to  the  January  26,  1996, 
section  182(f)  final  approval  (61  FR 
2438)  for  Baton  Rouge  for  a  summary  of 
the  NRDC's  comments  and  the  EPA's 
responses.) 

In  addition,  shortly  after  the  close  of 
the  30-day  public  comment  period,  the 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
submitted  a  letter  to  the  EPA  expressing 
opposition  to  the  proposed  Baton  Rouge 
transportation  conformity  NOx 
exemption.  For  the  public  record,  the 
EPA  has  elected  to  respond  to  those 
comments  in  this  rulemaking.  The 
following  discussion  summarizes  the 
NYSDEC  comments  and  provides  the 
EPA's  responses  to  the  comments. 

Comment:  The  NYSDEC  expressed 
concern  regarding  the  claim  that  VOC 
only  controls  reduce  ozone  levels  and 
geographic  extent  of  ozone  exposure 
since  modeling  in  the  northeast  shows 
a  need  for  NOx  reductions  as  well  as 
VOC  to  reduce  regional  ozone.  The 
NYSDEC  also  questioned  certain  model 


assumptions:  namely,  whether  the 
Federal  motor  vehicle  control  program 
(FMVCP)  is  assumed  in  future  year 
(1996  and  1999)  emission  inventories, 
and  the  adequacy  of  modeling  across- 
the-board  reductions  for  a  specific 
source  category  exemption. 

Response:  In  the  modeling 
demonstration,  the  State  included  in  the 
attainment  year  (1999)  projected 
emissions  inventory  the  emission 
reductions  expected  to  result  from  the 
Federal  Motor  Vehicle  Emission  Control 
Program.  Although  the  state  did  not 
model  the  mobile  emission  reductions 
that  would  result  from  transportation 
conformity,  per  se,  the  across-the-board 
reductions  modeled  (i.e.,  a  100  percent 
reduction  in  both  point  source  VOC  and 
NOx  emissions  combined)  far  exceed 
the  reductions  that  would  be  expected 
to  resuh  from  transportation  conformity 
alone.  (In  the  Baton  Rouge  modeling 
domain,  point  source  VOC  emissions 
alone  comprise  46  percent  of  the  total 
projected  anthropogenic  VOC  inventory, 
and  point  source  NOx  emissions  alone 
comprise  57  percent  of  the  total 
projected  NOx  inventory'.) 

The  EPA  believes  that  the  State  has 
satisfied  the  requirements  of  Chapter  4 
of  the  December  13,  1993.  guidance 
document,  "Guideline  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  Under  Section  182(f)."  by 
simulating  conditions  resulting  from 
three  emission  reduction  scenarios  (i.e  , 
substantial  VOC  reductions,  substantial 
NOx  reductions,  and  substantial  VOC/ 
NOx  reductions  combined).  Consistent 
with  the  guidance,  the  State  has 
demonstrated  that,  on  a  directional 
basis,  the  areawide  predicted  maximum 
1-hour  ozone  concentration  for  each  day 
modeled  under  the  substantial  VOC 
reductions  alone  strategy  is  less  than  or 
equal  to  that  from  substantial  NOx 
reductions  alone  or  VOC  and  NOx 
reductions  combined. 

Comment:  The  NYSDEC  stated  that 
there  have  been  voluntary  early  NOv 
reductions  from  point  sources  between 
1990  and  1994.  which  seems  to  imply 
that  improvements  in  air  quality  would 
be  affected  by  these  voluntary  NOx 
reductions  as  well. 

Response:  As  part  of  the  modeling 
demonstration,  the  State  included  the 
early  NOx  reductions  from  point 
sources  that  had  o<  curred  between  1990 
and  1994.  Since  doing  so  did  not  alter 
the  conclusion,  the  EPA  believes  the 
State  has  adequately  demonstrated  that 
any  additional  NOx  reductions  would 
not  contribute  to  attainment  of  the 
ozone  standard  and.  therefore,  has  met 
the  Act's  requirements  for  receiving  a 
NOx  waiver. 
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Commeirt;  The  NYSDEC  stated  that 
I  source  NOx  inventories  modeled 
appeared  low  by  two  orders  of 
magnitude,  i.e.,  0.2  percent  versus  20 
percent. 

Respmise:  The  projected  area  source 
NOx  inventory  modeled  (1.0  tons/day) 
is  correct.  Area  source  NOx  emissions 
comprise  only  0.2  percent  of  the  total 
projected  NOix  inventory  (479.0  tons/ 
day).  Point,  on-road  mobile,  and  non- 
road  mobile  source  NOx  emissions 
comprise  67.7  percent,  15.4  percent,  and 
16.7  percent  of  the  total  projected  NOx 
emissicms  inventory,  respectively- 

Comment:  The  NYSDEC  urged  the 
EPA  to  undertake  a  review  of  the 
regional  consistency  between  Baton 
Rouge  and  other  southeast  areas,  and 
that  action  on  the  exemption  petition  be 
delayed  imtil  this  review  is  complete. 

Response:  The  EPA  has  taken  steps  to 
assure  that  doMmwind  areas  will  not  be 
negatively  impacted  by  NOx 
exemptions.  The  EPA  intends  to  use  its 
authority  under  section  110(a)(2)(D)  to 
require  a  State  to  reduce  NOx  emissions 
from  stationary  and/or  mobile  sources 
where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  the  NOx  emissions  would 
contribute  significantly  to  i 

nonattainment  in,  or  interfere  with' 
maintenance  by,  any  other  State  or  in 
another  nonattainment  area  within  the 
same  State.  Ihis  action  would  be 
independent  of  any  action  taken  by  the 
EPA  on  a  NOx  exemption  request  under 
section  182(f)  or  section  182n})(l).  That 
is,  EPA  action  to  grant  or  deny  a  NOx 
exemption  request  under  section  182(f) 
or  182(b)(1)  for  any  area  would  not 
shield  that  area  from  EPA  action  to 
require  NOx  emission  reductions,  if 
necessary,  imder  section  110(a)(2)(D). 

The  State  of  Louisiana  is  included  in 
the  superregional  photochemical 
modeling  of  the  eastern  United  States 
(U.S.)  currently  being  conducted  by  the 
EPA,  States,  and  other  agencies  as  part 
of  the  Ozone  Transport  Assessment 
(koup  (OTAG).  The  OTAG  assessment 
process,  which  is  scheduled  to  end  at 
the  close  of  1996,  will  evaluate  regional 
and  national  emission  control  strategies 
using  improved  regional  modeling 
analyses.  Tbe  goal  of  the  OTAG  is  to 
reach  consensus  on  additional  regional 
and  national  emission  reductions  that 
are  needed  to  support  efforts  to  attain 
the  ozone  standard  in  the  eastern  U.S. 
Upon  completion  of  the  modeling,  the 
EPA  will  evaluate  the  modeling  results 
and  their  implications  concerning  NOx 
versus  VOC  emission  controls.  The 
results  of  this  modeling  may  supersede 
the  UAM  demonstration  that  the  EPA  is 
using  as  the  basis  for  granting  this 
waiver.  To  continue  the  waiver  for  all 


NOx  source  categories,  the  modeUng 
must  continue  to  show  attainment  of  the 
ozone  standard  without  the  use  of 
additional  NOx  controls.  The  final 
modeling  may  demonstrate  attainment 
of  the  ozone  standard  using  a  subset  of 
the  possible  NOx  emission  controls,  hi 
this  situation,  the  EPA  may  continue  the 
waiver  for  the  remaining  "non- 
controlled"  NOx  sources  under  section 
182(f)(2)  of  the  CAA. 

Comment:  The  NYSDEC  disagrees 
that  the  NOx  waiver  rule  should  be  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  and,  because  of 
the  national  implications  of  the  NOx 
exemption,  believes  it  should  be  a  Table 
1  action. 

Response:  The  NOx  waiver  for 
transportation  conformity  is  a  SIP 
revision  request  submitted  by  the  State 
of  Louisiana.  SIP  revisions  have  been 
delegated  to  the  Regional  Administrator 
for  signature  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  a  July  10, 1995, 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  This  NOx  waiver  is 
applicable  only  for  the  purpose  of 
relieving  the  need  to  meet  the  interim 
transportation  conformity  test  for  the 
Baton  Rouge  area.  In  addition,  the 
poUcy  related  to  processing  the  NOx 
waivers  for  transportation  conformity 
has  been  coordinated  at  the  national 
level. 

m.  Effective  Date 

This  rulemaking  is  effective  as  of 
February  12, 1996.  The  Administrative 
Procedure  Act,  5  U.S.C.  553(d)(1), 
permits  the  effective  date  of  a 
substantive  rule  to  be  less  than  thirty 
days  after  publication  if  the  rule 
"relieves  a  restriction."  Since  the 
approval  of  the  section  182(b)(1) 
transportation  conformity  NOx 
exemption  for  the  Baton  Rouge  ozone 
nonattainment  area  is  a  substantive  rule 
that  relieves  the  restrictions  associated 
with  the  CAA  Title  I  requirements  to 
control  NOx  emissions,  the 
transportation  conformity  NOx 
exemption  approval  may  be  made 
effective  upon  signature  by  the  Regional 
Administrator. 

IV.  Final  Action 

The  comments  received  were  found  to 
warrant  no  significant  changes  from  the 
proposed  to  final  action  on  this  NOx 
exemption  request.  The  primary 
difference  between  the  proposed  and 
final  rulemaking  is  the  addition  of  the 
statement  that  the  EPA  may  require  NOx 
emission  controls  in  general  or  on  a 
source-specific  basis  under  section 


110(a)(2)(D)  of  the  CAA  if  future  ozone 
modeling  demonstrates  that  such 
controls  are  needed  to  achieve  the  ozone 
standard  in  downwind  areas.  Based  on 
subsequent  modeling  results,  the  EPA 
may  rescind  all  or  part(s)  of  the 
transportation  conformity  NOx  waiver. 
Approval  of  the  exemption  waives  the 
Federal  requirements  for  transportation 
conformity  applicable  to  the  Baton 
Rouge  ozone  nonattainment  area.  To 
maintain  the  waiver,  futiue  modeling 
must  demonstrate  attainment  of  the 
ozone  standard  without  the  use  of 
additional  NOx  emission  controls.  (The 
modeling  may  demonstrate  the  need  for 
some  NOx  emission  controls, 
necessitating  the  need  for  reducing  the 
coverage  of  the  waiver.)  Should  the  EPA 
rescind  the  exemption,  the  State  would 
be  required  to  begin  implementing  the 
transportation  conformity  NOx 
requirements. 

V.  Miscellaneous 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  fit)m  Executive  Order 
12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 


Act  forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
[Union  Electric  Co.  v.  USEPA.  427  U.S. 
246,  256-66  (1976;  42  U.S.C. 
7410(a)(2)). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

The  EPA's  final  action  will  relieve 
requirements  otherwise  imposed  under 
the  CAA  and.  hence,  does  not  impose 
any  Federal  intergovernmental  mandate, 
as  defined  in  section  101  of  the 
Unfunded  Mandates  Act.  This  action 
also  will  not  impose  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  29. 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  rule,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)  of  the  CAA). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Conformity.  Oxides  of 
nitrogen.  Ozone.  Transportation 
conformity. 

bated:  February  12, 1996. 
Jane  N.  Saginaw. 
Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

3.  Section  52.992  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§52.992    Areawide  nitrogen  oxides  (NOx) 
exemptions. 


(c)  The  LDEQ  submitted  to  the  EPA 
on  July  25, 1995,  a  revision  to  the  SIP. 
pursuant  to  section  182(b)(1),  requesting 
that  the  Baton  Rouge  serious  ozone 
nonattainment  area  be  exempted  from 
the  transportation  conformity  NOx 
requirements  of  the  CAA.  The  Baton 
Rouge  nonattainment  area  consists  of 
East  Baton  Rouge.  West  Baton  Rouge. 
Pointe  Coupee,  Livingston,  Iberville, 
and  Ascension  Parishes.  The  exemption 
request  was  based  on  photochemical 
grid  modeling  which  shows  that 
additional  reductions  in  NOx  would  not 
contribute  to  attainment  in  the 
nonattainment  area.  On  February  12. 
1996,  the  EPA  approved  the  State's 
request  for  an  areawide  exemption  from 
the  transportation  conformity  NOx 
requirements. 

[FR  Doc.  96-^289  Filed  2-26-96;  8:45  am] 

MLUNG  CODE  6660-60-P 


40  CFR  Part  52 

PMI28-02-7224;  FRL-S324-4] 

Approvai  and  Promulgation  of 
implementation  Plan;  Michigan 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  July  26,  1994  the  USEPA 
published  a  final  rule  approving 
Michigan's  1990  base  year  ozone 
emission  inventory  for  the  Grand  Rapids 
and  Muskegon  nonattainment  areas 
submitted  as  a  revision  to  the  Michigan 
state  implementation  plan  (58  FR 
37944).  The  supplementary  information 
to  the  final  rule  included  errors  on  the 
totals  of  volatile  organic  compounds 
(VOC)  emissions.  The  intent  of  this 
document  is  to  provide  the  correct  VOC 
emission  totals. 

Specifically,  on  page  37946  of  the 
final  rule,  the  table  "Daily  VOC 
Emissions  From  All  Sources" 
incorrectly  lists  the  total  VOC  emissions 
in  tons  per  summer  weekday  (tpd)  for 
the  Grand  Rapids  and  Muskegon  as 
199.29  and  58.53,  respectively.  TJie 
correct  total  VOC  emissions  are  203.29 
tpd  for  Grand  Rapids,  and  59.38  tpd  for 
Muskegon. 

EFFECTIVE  DATE:  This  correction  is 
effective  February  27,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  C.  Hatten.  Environmental 
Engineer.  Regulation  Development 
Section.  Air  and  Radiation  Branch  (AT- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5.  Chicago.  Illinois 
60604,(312)886-6031. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Ozone. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  October  10, 1995. 
Valdu  V.  Adamkus. 
Regional  Administrator 
|FR  Doc.  96-4394  Filed  2-26-96;  8:45  ami 
BH.UNG  CODE  e6«<>  80  P 

40  CFR  Part  799 
[OPPTS-421111;  FRL-4988-9] 
RIN  2070-AB94 

Withdrawal  of  Certain  Testing 
Requirements  for  Office  of  Water 
Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  amending  the  final  test 
rule  for  the  Office  of  Water  Chemicals 
in  40  CFR  799.5075  by  rescinding  the 
90-day  and  14-day  testing  requirements 
for  chloroethane.  The  testing 
requirements  are  being  rescinded 
because  the  Agency  has  received  data 
adequate  to  meet  the  data  needs  for 
which  the  test  rule  was  promulgated. 

DATES:  This  amendment  shall  become 
effective  on  Februar>-  27.  1996.  In 
accordance  with  40  CFR  23.5.  this  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  eastern 
(daylight  or  standard  as  appropriate) 
time  on  Februar\'  27.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  401  MSt.,S\V.. 
Washington.  DC  20460.  (202)  5.S4-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotiine@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  the  final  test  rule  for  the 
Office  of  Water  Chemicals  in  40  CFR 
799.5075  by  rescinding:  (1)  The  90-day 
subchronic  testing  requirement  for 
chloroethane,  and  (2)  the  14-day  testing 
requirement  for  chloroethane. 

I.  Background 

In  the  Federal  Register  of  September 
21,  1995  (60  FR  48948)  (FRL^972-3). 
EPA  proposed  rescinding  the  90-day 
subchronic  testing  requirement  for 
chloroethane  and  the  14-day  testing 
requirement  for  chloroethane.  EPA 
promulgated  the  rule  (FRL-4047-2) 
establishing  these  testing  requirements 
pursuant  to  TSCA  section  4(a).  and 
published  the  final  rule  in  the  Federal 
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-  on  November  10, 1993  (58  PR 
59667). 

EPA  proposed  rescinding  the  testing 
lequirBments  for  chloroethane  because 
it  leoeived  a  14-day  single  oral  dose 
study  from  the  Dow  Chemical  Company 
Qo  May  1, 1995.  This  study,  entitled 
"Ethyl  Chloride  Palatability  and  14-day 
Dkinldng  Water  Toxicity  Study  in 
Flsdier  344  Rats",  concluded  that  there 
iwvro  no  toxicological  effects  from  the 
drinking  watw  administration  of 
chloroethane  to  the  treated  rats  at  the 
level  of  practical  saturation.  After 
submission  of  additional  information 
requested  by  the  Agency  (Refs.  2,  2a,  3, 
and  4),  EPA  reviewed  the  study  and 
conchided  that  the  study  was  adequate 
to  meet  the  data  needs  for  which  the  test 
rule  was  prepared,  to  establish  a  Health 
Adviswy  for  chloroethane  for  EPA's 
OfEce  of  Water  (Ref.  5).  Therefore,  EPA 
is  rescinding  the  90-day  and  14-day 
testing  requirements  for  chloroethane. 
The  E^ial  test  rule  for  Drinking  Water 
Contaminants  Subject  to  Testing  ("the 
Office  of  Water  Chemicals  test  rule"), 
vdiich  EPA  is  now  amending,  is 
codified  in  40  CFR  799.5075. 

n.  PDhlk  Coomiaits  ' 

EPA  received  one  public  comment 
fimn  the  Dow  Qiemical  Company,  the 
test  sponsor  for  chloroethane,  which 
1  with  the  Agency  proposal. 


n.  Amended  Testing  Requirements 

Hie  Office  of  Water  Chemicals  test 
rule  at  40  CFR  799.5075  is  amended  to 
delete  the  14-day  and  the  90-day 
subduonic  testing  requirement  for 
chkKoethane.  Specifically,  parties 
subject  to  the  test  rule  will  no  longer 
have  to  comply  with  40  CFR  799.5075 
CaKD.  (c)(l)(i)(A),  and  (c)(2)(i)(A). 

IV.  Ecoaaniic  Analjrsis  | 

Eliminating  these  testing 
requirements  will  reduce  testing  costs. 
Therefore,  this  amendment  should  not 
cause  adverse  economic  impact. 

V.  Baifmaking  Record  | 

EPA  has  established  a  docket  for  this 
rulemaking  (docket  number  OPPTS- 
421111).  This  docket  contains  the  basic 
infonnaticHi  considered  by  EPA  in 
developing  this  rule,  appropriate 
Federal  Register  notices,  and  the 
comment  received  on  the  proposal.  The 
rulemaking  record  includes  the 
following;  { 

(1)  Letter  bam  Annette  L.  Hayes  of  Latham 
Watkiiu  to  Amber  L  Aranda.  U.S.E.P.A. 
tnnsmittiiig  April  28, 1995  Dow  Chemical 
Study  (May  1. 1995)  (mth  attachment:). 

(a)  Dow  Chemical  Company.  Study  titled 
"nhyl  Chloride:  Palatability  and  14-Day 


Drinking  Water  Toxicity  Study  in  Fischer  344 
Rats"  (April  28. 1995). 

(2)  Facsimile  note  from  Roger  A.  Nelson, 
USEPA  to  Dr.  Lynn  Pottenger,  The  Dow 
Chemical  Company  requesting  information 
()une  7. 1995)  (with  attachment:). 

(a)  Memorandum  from  Jennifer  Orme- 
ZavaleU.  U.S.E.P.A.  to  Frank  Kover. 
U.S.E.P.A.  requesting  additional  data  (June  5, 
1995). 

(3)  Letter  from  Lynn  Pottenger,  The  Dow 
Chemical  Company  to  Roger  Nelson, 
U.S.E.P.A..  RE:  Questions  on  Chloroethane 
Study  Report  (June  9, 1995). 

(4)  The  Dow  Chemical  Company.  Report 
Addendum  to  Ethyl  Chloride:  Palatability 
and  14-Day  Drinking  Water  Toxicity  Study  in 
Fischer  344  Rats  (June  9, 1995). 

(5)  Memorandum  from  Jennifer  Orme- 
Zavaleta.  U.S.E.P.A.  to  Frank  Kover, 
U.S.E.P.A.  Office  of  Water  Review  (July  14, 
1995). 

(6)  The  Dow  Chemical  Company.  Comment 
on  docket  number  OPPTS-42niH  (FRL- 
4972-3)  (October  16, 1995). 

VI.  Public  Docket 

The  docket  for  this  rulemaking  is 
available  for  inspection  from  12  noon  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  The  TSCA  Public  Docket 
Office  is  located  in  Room  B-607 
Northeast  Mall,  401  M  Street  SW., 
Washington.  DC  20460. 

Vn.  Other  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 


that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  I  certify  that  this 
test  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses  because  the  amendment 
would  relieve  a  regulatory  obligation  to 
conduct  certain  chemical  tests. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  v\rith  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  rule  reduces 
enforceable  duties  on  any  of  these 
governmental  entities  or  the  private 


sector  by  revoking  rules  requiring 
testing. 

D.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  reqvurements  contained  in 
this  test  rule  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  Control  number  2070-0033.  This 
rule  would  reduce  the  public  reporting 
burden  associated  with  the  testing 
requirement  imder  the  final  test  rule.  A 
complete  discussion  of  the  reporting 
burden  is  contained  at  58  FR  59680, 
November  10, 1993. 

List  of  Subjects  in  40  CFR  Part  799. 

Environmental  protection.  Chemicals, 
Chenaical  export.  Hazardous  substances. 
Health  effects,  Laboratories,  Provisional 
testing.  Reporting  and  recordkeeping 
requirements,  Testing,  Incorporation  by 
reference. 

Dated:  February  11, 1996. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides,  and  Toxic  Sutjstances. 

Therefore,  40  CFR,  chapter  I, 
subchapter  R,  is  amended  as  follows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  part  799 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  Section  799.5075  is  amended  by 
revising  paragraphs  (a)(1),  (c)(l)(i)(A), 
(c)(2)(i)(A),  and  (d)(1)  to  read  as  follows: 

§  799.5075    DrlnMng  water  contaminants 
subject  to  tasting. 

(a)  Identification  of  test  substance.  (1) 
l,l,2,2-teti«chloroethane  (CAS No.  79- 
34-5),  and  1,3,5-trimethylbenzene  (CAS 
No.  108-67-A)  shall  be  tested  as 
appropriate  in  accordance  with  this 
section. 

•  •  *  •  * 

(c)  Health  effects  testing — (1) 
Subacute  toxicity— (i)  Required  testing. 
(A)  An  oral  14-day  repeated  dose 
toxicity  test  shall  be  conducted  with 
1,1,2,2-tetrachloroethane,  and  1,3,5- 
trimethylbenzene  in  accordance  with 
§  798.2650  of  this  chapter  except  for  the 
provisions  in  §  798.2650  (a),  (b)(1),  (c), 
(e)(3),  (e)(4)(i),  (e)(5).  (e)(6).  {e)(7)(i). 
(e)(7)(iv),  (e)(7)(v),  (e)(8)(vii),  (e)(9)(i)(A), 
(e)(9)(i)(B),  (e)(ll)(v),  and  (f)(2)(i).  Each 
substance  shall  be  tested  in  one 
mammalian  species,  preferably  a  rodent, 
but  a  non-rodent  may  be  used.  The 
species  and  strain  of  animals  used  in 
this  test  should  be  the  same  as  those 
used  in  the  90-day  subchronic  test 
required  in  paragraph  (c)(2)(i)  of  this 


section.  The  tests  shall  be  performed 
using  drinking  water.  However,  if,  due 
to  poor  stability  or  palatability,  a 
drinking  water  test  is  not  feasible  for  a 
given  substance,  that  substance  shall  be 
administered  either  by  oral  gavage,  in 
the  diet,  or  in  capsules. 
***** 

(2)  Subchronic  toxicity — (i)  Required 
testing.  (A)  An  oral  90-day  subchronic 
toxicity  test  shall  be  conducted  with 
1,3,5-trimethylbenzene  in  accordance 
with  §  798.2650  of  this  chapter  except 
for  the  provisions  in  §  798.2650  (e)(3), 
(e)(7)(i),  and  (e)(ll)(v).  The  tests  shall  be 
performed  using  drinking  water. 
However,  if,  due  to  poor  stability  or 
palatability,  a  drinking  water  test  is  not 
feasible  for  a  given  substance,  that 
substance  shall  be  administered  either 
by  oral  gavage,  in  the  diet,  or  in 
capsules. 
***** 

(d)  Effective  date.  (1)  This  section  is 
effective  on  E)ecember  27,  1993,  except 
for  paragraphs  (a)(1),  (c)(l)(i)(A), 
(c)(l)(ii)(A),  (c)(l)(ii)(B).  (c)(2)(i)(A).  and 
(c)(2)(ii)(A).  The  effective  date  for 
paragraphs  (a)(2),  (c)(l)(ii)(A). 
(c)(l)(ii)(B),  and  (c)(2)(ii)(A)  is 
September  29, 1995.  Paragraphs  (a)(1), 
(c)(l)(i)(A),  and  (c)(2)(i)(A)  are  effective 
February  27, 1996. 
•  •  *  •  * 

(FR  E)oc.  96-4254  Filed  2-26-96:  8:45  am] 
BILUNG  CODE  a6«0-S0-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7185 

PD-933-1430-01;  IDI-08955-01. 101-06932- 
02,  IDI-14647-02] 

Public  Land  Order  No.  7157, 
Correction;  Partial  Revocation  of 
Public  Land  Order  Nos.  1992  and  2588. 
and  Bureau  of  Land  Management 
Order  Dated  January  28, 1952;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  vtrill  correct  an 
error  in  the  land  description  in  Public 
Land  Order  No.  7157. 
EFFECnVi  date:  February  27, 1996. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 


Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

The  land  description  in  Public  Land 
Order  No.  7157,  60  FR  45372-45373. 
August  31, 1995.  is  hereby  corrected  as 
follows: 

On  page  45372,  third  column,  second 
line  from  the  top  of  the  page  which 
reads  "SV2NWV4  and  EVzSE'A"  is 
hereby  corrected  to  read  "SV2NWV4  and 
EVzSW'A." 

Eteted:  February  13. 1996. 
Bob  Aimstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  96-4331  Filed  2-26-96;  8:45  am) 
BILUNG  COOC  4310-OO-P 


43  CFR  Public  Land  Order  7186 
pt>-03:^1430-01;  IDM)5280  01] 

Partial  Revocation  of  Public  Land 
Order  No.  1374;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  152.60 
acres  of  National  Forest  System  land 
withdrawn  by  the  Department  of 
Agriculture,  Forest  Service,  for  the 
Johnson  Park  Administrative  Site  in  the 
Payette  National  Forest.  The  land  is  no 
longer  needed  for  the  purpose  for  which 
it  was  withdrawn.  This  action  will  open 
the  land  to  surface  entry  and  mining, 
and  will  permit  the  Forest  Service  to 
dispose  of  the  land  by  exchange.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  March  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows 

1.  Public  Land  Order  No.  1374.  which 
withdrew  National  Forest  System  land 
for  the  Forest  Service's  Johiison  Park 
Administrative  Site,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Boise  Meridian 

T.  17  N.,R.  2  W.. 

Sec.  30.  lots  3  and  4.  and  EV^SW^. 

The  area  described  contains  152.60  acres  in 
Washington  County 

2.  At  9  a.m.  on  March  28.  1996,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  including 


UMI 
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location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
leotHd,  and  the  requirements  of 
applicable  law.  Appropriation  of  land 
described  in' this  order  imder  the 
gBneral  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30.U.S.C  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
oooflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
diqiutes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  Febniaiy  13. 1996. 


Assistant  Secretary  of  the  Interior. 
|FR  Doc  96-4330  Filed  2-26-96:  8:45  am] 
I  COBS  4»1«-OG-P 


FB>ERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
mi3067-AC39 


From  Garnishment  for 
Temporary  Housing  Assistance 

AQENCY:  Federal  Emergency  | 

Management  Agency  (FEMA).       , 
ACTION:  Final  rule. 


:  This  final  rule  establishes  that 
all  financial  assistance  provided  under 
the  Disaster  Housing  Program  is  exempt 
bom  garnishment,  seizure, 
mcumbrance.  levy,  execution,  pledge, 
attadmient,  release,  or  waiver. 
^FECnVE  DATE:  March  28, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Laurence  W.  Zensinger,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington,  DC  20472, 
(202)  646-4262,  (focsimile)  202-646- 
2730. 

aUPPLEMBTTARY  MFORMATION:  Financial 
assistance  provided  imder  the  Disaster 
Housing  Program  is  not  ciurently 
exempt  from  garnishment.  Financial 
assistance  under  the  Individual  and 
Family  Grant  (IFG)  Program  is  exempt 
from  garnishment  as  specified  in  44  CFR 
206.131(1).  The  purpose  of  financial 
assistance  provided  under  the  Disaster 
Housing  Program  is  to  aid  the  applicant 
in  obtaining  safie  housing  following  a 


Presidentially  declared  disaster.  When 
financial  assistance  provided  to  an 
applicant  is  garnished,  the  housing 
needs  of  the  applicant  remain  unmet. 
Regulatory  exemption  from  garnishment 
serves  the  intent  of  the  Disaster  Housing 
Program.  This  final  rule  provides 
needed  protection  for  applicants  who 
are  awarded  assistance. 

FEMA  previously  published  this  as  a 
proposed  rule  (69  FR  43740,  August  23, 
1995),  inviting  comments.  We  received 
one  brief  postcard  comment  in  support 
of  the  proposed  rule.  We  are  publishing 
the  final  rule  with  no  changes  from 
what  we  published  in  the  proposed  rule. 

National  Environmental  Policy  Act 

This  final  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§2{f)  of  E.O.  12866  of  September  30, 
1993,  58  FR  51735.  To  the  extent 
possible  this  final  rule  adheres  to  the 
regulatory  principles  set  forth  in  E.O. 
12866,  but  it  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  E.O.  12866. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  a 
collection  of  information  requirement  as 
described  in  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism 

This  final  rule  involves  no  policies 
that  have  federalism  implications  under 
E.O.  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  of  §  2(b)(2)  of  E.O.  12778. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure,  Disaster  assistance.  Housing. 

Accordingly,  44  CFR  part  206  is 
amended  as  follows: 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23, 1988 

Subpart  D — ^Temporary  Housing 
Assistance 

1.  The  authority  citation  for  part  206 
is  revised  to  read  as  follows: 


Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  secj.;  Reorganization  Plan  No. 
3  of  1978,  43  FR  41943,  3  CFR,  1978  Comp., 
p.  329,  5  U.S.C.  App.  1;  E.O.  12148,  44  FR 
43239,  3  CFR,  1979  Comp.,  p.  412,  as 
amended;  and  E.O.  12673.  54  FR  12571, 3 
CFR,  1989  Comp.,  p.  214. 

2.  Section  206.101(g)  is  amended  to 
add  introductory  text  to  read  as  follows: 

§  206.101    Temporary  housing  assistance. 

***** 

(g)  Forms  of  Temporary  Housing 
Assistance.  All  proceeds  received  or 
receivable  by  the  applicant  under 
§  206.101  shall  be  exempt  from 
garnishment,  seizure,  encumbrance, 
levy,  execution,  pledge,  attachment, 
release,  or  waiver.  No  rights  under  this 
provision  are  assignable  or  transferable. 
***** 

Dated:  February  20, 1996. 
WiUiam  C.  Tidbail, 

Associate  Director,  Response  and  Recovery. 
[FR  Doc.  96-4416  Filed  2-26-96;  8:45  am] 

BILLINQ  CODE  a718-02-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1823  and  1852 
RIN  2700-AB68 

Drug  and  Alcohol  Testing  of 
Contractor  Employees 

AGENCY:  Office  of  Procurement,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  the 
Civil  Space  Employee  Testing  Act  of 
1991,  which  requires  NASA  contractors 
to  institute  and  maintain  a  program  for 
achieving  a  drug  and  alcohol-free 
workforce.  Contractor  programs  shall 
provide  for  preemployment,  reasonable 
suspicion,  random,  post-accident,  and 
periodic  recurring  (follow-up)  testing  of 
contractor  employees  responsible  for 
safety-sensitive,  seciu"ity,  or  National 
security  functions  for  use,  in  violation 
of  applicable  law  or  Federal  regulation, 
of  alcohol  or  a  controlled  substance. 
EFFECTIVE  DATE:  March  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  K.  Beck,  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Civil  Space  Employees  Testing 
Act  of  1991,  Public  Law  102-195,  sec. 
21, 105  Stat.  1616  to  1619,  requires 
NASA  to  prescribe  regulations  that 
require  testing  of  NASA  contractor 


employees  conducting  safety-sensitive, 
sectmty,  and  National  security 
functions  for  use,  in  violation  of 
applicable  law  or  Federal  regulation,  of 
alcohol  or  a  controlled  substance.  NASA 
published  a  proposed  rule  on  July  13, 
1993,  58  FR  37697.  Public  comments  on 
the  proposed  rule  have  been  considered 
in  developing  this  rule. 

Changes  to  Rule 

A  definition  has  been  added  to 
1823.570-2  for  the  phrase  "use,  in 
violation  of  applicable  law  or  Federal 
regulation,  of  alcohol."  The  definition  of 
"employee  in  a  sensitive  position"  has 
been  expanded  to  include  any  applicant 
who  is  interviewed  for  a  sensitive 
position. 

In  response  to  public  comments, 
1823.570-3  has  been  revised  to  add  a 
contract  threshold  of  $5  million,  clarify 
application  of  the  clause,  and  revise  the 
exception  for  "commercial  products"  to 
cover  "commercial  items."  The 
exception  for  contracts  performed 
outside  the  U.S.  has  been  removed. 
However,  the  clause  has  been  revised  to 
address  testing  outside  the  U.S. 

Editorial  changes  have  been  made  to 
1823.570—4  to  shorten  and,  in  response 
to  a  public  comment,  clarify  the  section. 

In  response  to  a  public  comment, 
paragraph  (b)  of  the  clause  at  1852.223- 
74  has  been  revised  to  remove  the 
discussion  of  NASA  Management 
Listruction  (NMI)  3792.3B,  "NASA  Plan 
for  a  Drug-Free  Workplace."  Appendix 
C  of  the  NMI,  sets  forth  guidelines  that 
NASA  follows  in  making 
determinations  as  to  which  of  its 
employees  are  in  sensitive  positions.  A 
contractor  may  follow  these  NASA 
guidelines  in  making  determinations  as 
to  which  of  its  employees  performing  on 
the  contract  are  "employee(s)  in  a 
sensitive  position."  However,  there  is 
no  need  for  NASA  to  include  this 
guidance  in  the  contract. 

In  response  to  a  public  comment, 
paragraph  (b)  has  been  revised  to  allow 
establishment  of  testing  and 
rehabilitation  programs  in  cooperation 
with  other  contractors  or  organizations. 

To  give  contractors  flexibility  in 
tailoring  their  programs  to  test  for  the 
use  of  controlled  substances  that  pose 
the  greatest  threat  to  safety,  security,  or 
National  secvu-ity,  paragraph  (b)(3)  of  the 
clause  requires  testing  only  for 
marijuana  and  cocaine  but  allows  the 
contractor  to  test  for  other  controlled 
substances. 

Paragraph  (b)(4)  of  the  clause 
incorporates  testing  procedures 
established  by  the  Department  of 
Transportation  in  49  CFR  part  40. 

Paragraphs  (c)  and  (d)  of  the  clause 
are  combined  and  clarified. 


In  response  to  public  comments,  a 
paragraph  addressing  labor  agreements 
has  been  added.  It  uses  language  fi'om 
the  Department  of  Energy  rule  at  10  CFR 
707.15  and  the  NASA  rule  proposed  for 
NASA  employees  (58  FR  36159,  July  6, 
1993,  proposed  for  14  CFR  1272.104). 

In  response  to  pubUc  comments, 
paragraph  (g)  has  been  revised  to  state 
that  the  clause  does  not  apply  to  any 
subcontract  for  commercial  items. 

Starting  Date  for  Drug  and  Alcohol 
Testing 

NASA  requested  comments  on  the 
amount  of  time  that  contractors  will 
need,  following  contract  award,  to  begin 
their  drug  and  alcohol  testing  programs 
in  order  to  meet  the  requirements  of  the 
proposed  contract  clause.  Estimates 
included  "12  to  18  months, '  "24  to  36 
months,"  or  longer.  Negotiation  of  labor 
agreements  was  cited  as  requiring 
considerable  time.  Based  on  these 
comments,  NASA  has  revised  the  clause 
to  address  labor  agreements.  The  rule 
does  not  otherwise  specify  the  amount 
of  time  that  is  considered  reasonable  for 
implementing  the  required  testing.  As 
with  other  elements  of  contract 
performance,  it  is  anticipated  that  the 
contractor  will  make  sufficient  progress 
on  implementing  this  program  to  ensure 
contract  performance. 

Procedural  Requirements 

Review  Under  the  Regulatory  Flexibility 
Act 

The  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980. 
NASA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Review  Under  the  Paperwork  Reduction 
Act 

Under  5  CFR  1320.5(b)(2)(i).  NASA  is 
required  to  inform  potential  persons 
who  are  to  respond  to  the  collection  of 
information  that  such  persons  who  are 
to  respond  to  the  collection  of 
information  that  such  persons  are  not 
required  to  respond  to  the  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
Under  5  CFR  1320.5(b)(2)(ii)(C),  this 
paragraph  meets  that  display 
requirement  by  providing  the  following 
statement:  information  collection 
associated  with  this  rule  has  been 
approved  under  0MB  Control  Numbers 
2700-0085  and  2700-0089. 


List  of  Subjects  in  48  CFR  Parts  1823 
and  1852 

Government  procurement. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement 

Accordingly,  48  CFR  parts  1823  and 
1852  are  amended  as  follows: 

PART  1823— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

1.  The  authority  citation  for  48  CFR 
Parts  1823  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c){l). 

2.  Subpart  1823.5  is  added  to  read  as 
follows: 

Subpart  1823.5— Drug-Free  Wofltplace 

Sec. 

1823.570    Drug-  and  alcohol-free  workforce. 

1823.570-1     Scope. 

1823.570-2     Definitions. 

1823.570-3    Contract  clause 

1823.570—4     Suspension  of  pa>Tnents. 

termination  of  contract,  and  debarment 

and  suspension  actions. 

1823.570    Drug- and  alcohoMree 
workforce. 

1823.570-1    Scope. 

Sections  1823.570  to  1823  570-4  set 
forth  NASA  requirements  for  mandatory- 
drug  and  alcohol  testing  of  certain 
contractor  personnel  under  section  203, 
National  Aeronautics  and  Space  Act  of 
1958.  as  amended.  42  U.S.C.  247.1.  72 
Stat.  429;  and  Civil  Space  Employee 
Testing  Act  of  1991.  Public  Law  102- 
195.  sec.  21.  105  Stat.  1616  to  1619. 

1823.570-2    Definitions. 

As  used  in  this  subpart  employee  and 
controlled  substance  are  as  defint^d  in 
FAR  23  503.  The  use  of  a  controlled 
substance  in  accordance  with  the  terms 
of  a  valid  prescription,  or  other  uses 
authorized  by  law  shall  not  be  subject 
to  the  requirements  of  1823.570  to 
1823.570-4  and  the  clause  at  1852.223- 
74. 

Employee  in  a  sensitive  position 
means  a  contractor  or  subcontractor 
employee  who  has  been  granted  access 
to  cla.ssified  information;  a  contrnctor  or 
subcontractor  employee  in  other 
positions  that  the  contractor  or 
subcontractor  determines  could 
reasonably  be  expected  to  affect  safety, 
security.  National  security,  or  functions 
other  than  the  foregoing  requiring  a  high 
degree  of  trust  and  confidence;  and 
includes  any  employee  performing  in  a 
position  designated  "mission  critical" 
pursuant  to  the  clause  at  1852.246-70. 
The  term  also  includes  any  applicant 
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who  is  interviewed  for  a  position 
described  in  this  paragraph. 

Use,  in  violation  of  applicable  law  or 
Federal  regulation,  of  alcohol  includes 
having,  while  on  duty  or  during  a 
preemployment  interview,  an  alcohol 
concentration  of  0.04  percent  by  weight 
or  more  in  the  blood,  as  measured  by 
chemical  test  of  the  individual's  breath 
or  blood.  An  individual's  refusal  to 
submit  to  such  test  is  presumptive 
evidence  of  use,  in  violation  of 
applicable  law  or  Federal  regulation,  of 
alcohol. 


1823.570-3    Contract  Clause. 


I 


The  contracting  officer  shall  insert  the 
clause  at  1852.223-74,  "Drug-  and 
Alcohol-Free  Workforce,"  in  all 
solicitations  and  contracts  containing 
the  clause  at  1852.246-70,  "Mission 
Critical  Space  Systems  Personnel 
Reliability  Program,"  and  in  other 
solicitations  and  contracts  exceeding  $5 
million  in  which  work  is  performed  by 
an  employee  in  a  sensitive  position. 
However,  the  contracting  officer  shall 
not  insert  the  clause  at  1852.223-74  in 
solicitations  and  contracts  for 
commercial  items  (see  FAR  parts  2  and 
12). 

1323.570-4    Suspension  of  paymants, 
tanninadon  of  contract,  and  debarment  and 
luipanilon  actions. 

The  Contracting  officer  shall  comply 
with  the  procedures  of  FAR  23.506 
regarding  the  suspension  of  contract 
payments,  the  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  a  contractor  relative  to 
failure  to  comply  with  the  clause  at 
1852.223-74.  Causes  for  suspension  of 
contract  payments,  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  the  contractor  are  the 
following: 

(a)  The  contractor  fails  to  comply  with 
paragraph  (b),  (c),  or  (d)  of  the  clause  at 
1852.223-74;  or 

(b)  Such  a  nimiber  of  contractor 
employees  in  sensitive  positions  having 
been  convicted  of  violations  of  criminal 
drug  statutes  or  substantial  evidence  of 
drug  or  alcohol  abuse  or  misuse 
occurring  in  the  workplace,  as  to 
indicate  that  the  contractor  has  failed  to 
make  a  good  faith  effort  to  provide  a 
dpig-  and  alcohol-free  workforce. 


UMI 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.223-74  is  added  to 
read  as  follows: 

1 852.223-74    Drug-  and  alcohol-free 
workforce. 

As  prescribed  in  1823.570-3,  insert 
the  following  clause: 

Drug-  and  Alcohol-Free  Workforce 

(March  1996) 

(a)  Definitions.  As  used  in  this  clause  the 
terms  "employee,"  "controlled  substance," 
"employee  in  a  sensitive  position,"  and  "use, 
in  violation  of  applicable  law  or  Federal 
regulation,  of  alcohol"  are  as  defined  in  48 
CFR  1823.570-2. 

(b)  (1)  The  Contractor  shall  institute  and 
maintain  a  program  for  achieving  a  drug-  and 
alcohol-free  workforce.  As  a  minimum,  the 
program  shall  provide  for  preemployment, 
reasonable  suspicion,  random,  post-accident, 
and  periodic  recurring  (follow-up)  testing  of 
contractor  employees  in  sensitive  positions 
for  use,  in  violation  of  applicable  law  or 
Federal  regulation,  of  alcohol  or  a  controlled 
substance.  The  Contractor  may  establish  its 
testing  or  rehabilitation  program  in 
cooperation  with  other  contractors  or 
organizations. 

(2)  This  clause  neither  prohibits  nor 
requires  the  Contractor  to  test  employees  in 
a  foreign  country.  If  the  Contractor  chooses 
to  conduct  such  testing,  this  does  not 
authorize  the  Contractor  to  violate  foreign 
law  in  conducting  such  testing. 

(3)  The  Contractor's  program  shall  test  for 
the  use  of  marijuana  and  cocaine.  The 
Contractor's  program  may  test  for  the  use  of 
other  controlled  substances. 

(4)  The  Contractor's  program  shall  conform 
to  the  "Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs" 
published  by  the  Department  of  Health  and 
Human  Services  (59  FR  29908,  June  9,  1994) 
and  the  procedures  in  49  CFR  part  40, 
"Procedures  for  Transportation  Workplace 
Drug  Testing  Programs,"  in  which  references 
to  "DOT"  shall  be  read  as  "NASA",  and  tlie 
split  sample  method  of  collection  shall  be 
used. 

(c)  (1)  The  Contractor's  program  shall 
provide,  where  appropriate,  for  the 
suspension,  disqualification,  or  dismissal  of 
any  employee  in  a  sensitive  position  in  any 
instance  where  a  test  conducted  and 
confirmed  under  the  Contractor's  program 
indicates  that  such  individual  has  used,  in 
violation  of  applicable  law  or  Federal 
regulation,  alcohol  or  a  controlled  substance. 

(2)  The  Contractor's  program  shall  further 
prohibit  any  such  individual  firom  working  in 
a  sensitive  position  on  a  NASA  contract. 


unless  such  individual  has  completed  a 
program  of  rehabilitation  described  in 
paragraph  (d)  of  this  clause. 

(3)  The  Contractor's  program  shall  further 
prohibit  any  such  individual  from  working  in 
any  sensitive  position  on  a  NASA  contract  if 
the  individual  is  determined  under  the 
Contractor's  program  to  have  used,  in 
violation  of  applicable  law  or  Federal 
regulation,  alcohol  or  a  controlled  substance 
and  the  individual  meets  any  of  the  following 
criteria: 

(i)  The  individual  had  undertaken  or 
completed  a  rehabilitation  program  described 
in  paragraph  (d)  of  this  clause  prior  to  such 
use; 

(ii)  Following  such  determination,  the 
individual  refuses  to  undertake  such  a 
rehabilitation  program; 

(iii)  Following  such  determination,  the 
individual  fails  to  complete  such  a 
rehabilitation  program;  or 

(iv)  The  individual  used  a  controlled 
substance  or  alcohol  while  on  duty. 

(d)  The  Contractor  shall  institute  and 
maintain  an  appropriate  rehabilitation 
program  which  shall,  as  a  minimum,  provide 
for  the  identification  and  opportunity  for 
treatment  of  employees  whose  duties  include 
responsibility  for  safety-sensitive,  security,  or 
National  security  functions  who  are  in  need 
of  assistance  in  resolving  problems  with  the 
use  of  alcohol  or  controlled  substances. 

(e)  The  requirements  of  this  clause  shall 
take  precedence  over  any  state  or  local 
Government  laws,  rules,  regulations, 
ordinances,  standards,  or  orders  that  are 
inconsistent  with  the  requirements  of  this 
clause. 

(f)  For  any  collective  bargaining  agreement, 
the  Contractor  will  negotiate  the  terms  of  its 
program  with  employee  representatives,  as 
appropriate,  under  labor  relations  laws  or 
negotiated  agreements.  Such  negotiation, 
however,  cannot  change  the  requirements  of 
this  clause.  Employees  covered  under 
collective  bargaining  agreements  will  not  be 
subject  to  the  requirements  of  this  clause 
until  those  agreements  have  been  modified, 
as  necessary;  provided,  however,  that  if  one 
year  after  conunencement  of  negotiation  the 
parties  haVe  failed  to  reach  agreement,  an 
impasse  will  be  determined  to  have  been 
reached  and  the  Contractor  will  unilaterally 
implement  the  requirements  of  this  clause. 

(g)  The  Contractor  shall  insert  a  clause 
containing  all  the  terms  of  this  clause, 
including  this  paragraph  (g),  in  all 
subcontracts  in  which  work  is  performed  by 
an  employee  in  a  sensitive  position,  except 
subcontracts  for  commercial  items  (see  FAR 
parts  2  and  12). 

(End  of  clause) 

[FR  Doc.  96-4428  Filed  2-26-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
corrtains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  actoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  319  and  381 
[Docket  No.  92-024E] 
BIN  058S-AB51 

Food  Standards:  Requirements  for 
Processed  IMeat  and  Poultry  Products 
Named  by  Use  of  an  Expressed 
Nutrient  Content  Claim  and  a 
Standardized  Term — Extension  of 
Comment  Period 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice;  extension  of  comment 

period. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  extending 
the  comment  period  for  the  proposed 
rule,  "Food  Standards:  Requirements  for 
Processed  Meat  and  Poultry  Products 
Named  by  Use  of  an  Expressed  Nutrient 
Content  Claim  and  a  Standardized 
Term"  for  an  additional  90  days.  This 
action  responds  to  requests  to  allow 
additional  time  for  comments. 
DATES:  Comments  must  be  received  on 
or  before  May  28, 1996. 
ADDRESSES:  Written  comments  should 
be  sent  in  triplicate  to.  Policy, 
Evaluation  and  Planning  Office,  Attn: 
FSIS  Docket  Clerk,  DOCKET  No.  92- 
024P,  Room  4352,  South  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Oral  comments  as  provided 
by  the  Poultry  Products  Inspection  Act 
should  be  directed  to  Mr.  Qiarles  R. 
Edwards,  Director,  Product  Assessment 
Division,  at  (202)  254-2565. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  R.  Edwards,  Director, 
Product  Assessment  Division, 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202) 254-2565. 

SUPPI.EMENTARY  INFORMATION:  On 
December  29, 1995,  FSIS  published  the 


proposed  rule  "Food  Standards: 
Requirements  for  Processed  Meat  and 
Poultry  Products  Named  by  Use  of  an 
Expressed  Nutrient  Content  Claim  and  a 
Standardized  Term"  (60  FR  67474).  The 
rule  proposes  to  establish  a  general 
definition  and  standard  of  identity  for 
standardized  meat  and  poultry  food 
products  that  have  been  modified  to 
qualify  for  use  of  certain  expressed 
nutrient  content  claims  as  part  of  the 
product  name.  These  products  would  be 
identified  by  a  nutrient  content  claim, 
such  as  "fat  bee,"  in  conjunction  with 
an  appropriate  standardized  product 
name,  e.g.,  "fat  free  frankfurter."  The 
general  standard  proposes  to  set 
requirements  that  would  allow  for 
modified  versions  of  standardized  meat 
and  poultry  food  products,  i.e., 
"substitute  standardized  products." 
These  products  would  be  formulated 
and  processed  with  ingredients 
otherwise  not  in,  or  in  amounts  greater 
than  that  allowed  by  FSIS  regulatory 
food  standards  in  9  CFR  parts  319  and 
381,  subpart  P. 

FSIS  reiterates  that  the  standard  of 
identity  proposed  would  require  that  a 
modified  meat  or  poultry  product:  (1)  In 
general,  possess  performance 
characteristics  that  are  similar  to  those 
of  the  product  for  which  it  substitutes, 
(2)  contain  the  stipulated  amount  of  a 
mandatory  ingredient  (e.g.,  meat  or 
poultry)  that  is  required  to  be  in  the 
traditional  standardized  food,  and  (3)  is 
labeled  to  convey  the  allowed 
differences  between  the  substitute  and 
standardized  product. 

FSIS  will  be  considering  broader 
reform  of  its  standards  system  that 
would  provide  firms  greater  flexibility 
in  product  formulation  while  fully 
in  forming,  consumers  regarding  the 
content  of  the  product.  As  part  of  its 
overall  standards  reform  strategy,  FSIS 
is  developing  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  that  will 
ask  questions  and  solicit  information 
about  alternative  regulatory  approaches 
to  standards  including  revising  or 
eliminating  meat  and  poultry  content 
requirements. 

In  the  interest  of  receiving 
information  pertaining  to  food 
standards,  FSIS  is  extending  the 
comment  period  for  the  proposed  rule 
an  additional  90  days.  This  action 
responds  to  requests  to  extend  the 
comment  period. 


Done  at  Washington.  DC,  on:  February  22, 
1996. 
Midiael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
(FR  Doc.  96-4414  Filed  2-22-96;  3;35  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Air*pec«  Dodwt  No.  95-AEA-09] 

Proposed  Revocation  of  Class  D 
Airspace  and  Class  E4  Extensions; 
Ptattsburgh  AFB,  NY 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revoke  Class  D  airspace  designated  as  a 
surface  area  for  Plattsburgh  Air  Force 
Base,  New  York.  The  proposed  rule 
would  also  include  revocation  of  the 
Class  E4  surface  areas  designated  as  an 
extension  to  Class  D  airspace.  As  a 
result  of  the  Base  Realignment  and 
Closure  program,  this  airport  has 
eliminated  all  flight  operations. 

DATES:  Comments  must  be  received  on 
or  before  March  28,  1996. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  System 
Management  Branch,  AEA-530.  Docket 
No.  95-AEA-09,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  )ohn  F.  Kennedy 
Infl  Airport,  Jamaica.  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Coun.sel. 
AEA-7,  F.A.A.  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430.  An  informal  docket  may 
also  be  examined  during  normal 
business  hours  in  the  System 
Management  Branch,  AEA-.'530.  F.A.A. 
Eastern  Region.  Federal  Building  #111. 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530.  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430;  telephone:  (718)  553-4521. 
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lUPPLEMENTARY  MFOMIA-nON: 
CoauBOlalnvited  { 

btterested  parties  are  invited  to 
paitidpate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ihe  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  spedficaUy  invited  on  the  overall 
regulatory,  aeronautical,  environmental, 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
commmts  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"CfHnments  to  Airspace  Docket  No.  95- 
AEA-09".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
comments. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available  for  examination  in  the  Rules 
Docket  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concemed  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvaildbiUty  of  NPIMs  < 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  AEA-530,  F.A.A.  Eastern 
Region.  Federal  Building  #111,  John  F. 
Kmnedy  International  Airport,  Jamaica, 
NY  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procediue. 

ThePropasal  I 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71). 
This  proposed  rule  would  revoke 
existing  Class  D  airspace  and  associated 
Class  E4  airspace  extensions,  at 
Plattsburgh  AFB,  Plattsburgh,  NY.  Class 
D  and  Class  E  airspace  designations  are 
published  in  Paragraph  5000  and  6004, 


respectively,  of  FAA  Order  7400.9C, 
dated  August  17, 1995  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airspace  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  would 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part.71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 
40113,  40120;  E.0. 10854,  24  FR  9565, 
3  CFR,  1959-1963  Comp.,  p.  389;  14 
CFR  11.69. 

S71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Parograp/i  5000 — Subpart  D — Class  D 
airspace  areas  designated  as  a  surface  area 
for  an  airport. 


A£A  NY  D  Plattsburgh,  NY  [Removed] 


Paragraph  6004 — Subpart  E — Class  E 
airspace  designated  as  an  extension  to  a 
Qass  D  area. 


AEA  NY  E4  Plattabuish,  NY  [Removed] 

•        *        •         *        * 

Issued  in  Jamaica,  New  York,  on  January 
29, 1996. 
John  S.Walker, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  96-3982  Filed  2-26-96;  8:45  am] 
MUMQ  COM  4ai«-1S-M 


14  CFR  Part  71 

[Alrapaca  Docket  No.  9S-AEA-11] 

Propoaed  Revocation  of  Claas  D 
Airspace  and  Claas  E5  Airspace; 
Calverton,NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revoke  Class  D  airspace  designated  as  a 
surface  area  for  Calverton  Airport,  Naval 
Weapons  Industrial  Reserve  Plant 
(NWIRP).  on  Long  Island.  New  York. 
The  air  traffic  control  tower  is  no  longer 
operating,  and  there  are  no  current 
plans  to  reestablish  a  tower  control 
function  at  this  airport.  The  proposed 
rule  would  also  include  revocation  of 
the  Class  E5  airspace  extending  upward 
bom  700  feet  above  the  surface  of  the 
earth.  The  airport  use  was  associated 
with  the  aircraft  repair  facilities  at  the 
Calverton  Airport.  Recent  reductions  in 
these  functions  have  resulted  in 
termination  of  flight  operations  at 
Calverton  Airport. 

DATES:  Comments  must  be  received  on 
or  before  March  28, 1996. 

ADDRESSES:  Send  comments  on  the  rule 
in  tripUcate  to:  Manager,  System 
Management  Branch,  AEA-530,  Docket 
No.  95-AEA-ll,  FAA  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Infl  Airport,  Jamaica.  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
AEA-7,  FAA  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  An  informal  docket  may 
also  be  examined  during  normal 
business  hours  in  the  System 
Management  Branch,  AEA-530,  FAA 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  Int'l  Airport,  Jamaica, 
New  York  11430. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
SpeciaUst,  System  Management  Branch, 
AEA-530,  FAA  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  tiie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  environmental, 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AEA-ll".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available  for  examination  in  the  Rules 
Docket  both  before  and  after  the  closing 
date  for  conunents.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concemed  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  AEA-530,  FAA  Eastern 
Region,  Federal  Building  #111,  John  F. 
Kennedy  International  Airport,  Jamaica, 
NY  11430. 

Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71). 
This  proposed  rule  would  revoke 
existing  Class  D  surface  airspace  and 
overlying  Class  E5  airspace  designated 
as  extending  upward  from  700  feet 
above  the  surface,  at  Calverton  Airport, 


NY.  The  air  traffic  control  tower  and  the 
instnmient  operations,  which  this 
airapace  was  supporting,  no  longer 
exist.  Flight  operations  at  this  airport 
have  ceased.  Class  D  and  Class  E 
airspace  designations  are  published  in 
Paragraph  5000  and  6005,  respectively, 
of  FAA  Order  7400.9C,  dated  August  17, 
1995  and  effective  September  16. 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  would 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AIMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995  and  effective 
September  16, 1995.  is  amended  as 
follows: 

Paragraph  5000— Subpart  D — Oass  D 
airspace  areas  designated  as  a  surface  area 
for  an  airport. 

•  *  *  •         • 

AEA  NY  D  Calverton,  NY— [Removed] 


Paragraph  6005—Subpart  E— Class  E 
airspace  designated  as  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  ES  CaJverton,  NY— [Removed] 


Issued  in  Jamaica.  New  York,  on  January 
29. 1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  9fr-3981  Filed  2-26-96;  8:45  am) 

MUMQ  CODE  4*1»-1S-M 


14  CFR  Part  71 

[Airspece  Dodwt  No.  95-AEA-13] 

Propoaod  Estabtishment  of  Class  E5 
Alrspaca  Clinton  CO  Airport, 
Plattsburgh,  NY.,  and  Revocation  of 
Class  E5  Airspace,  Plattsburgh  AFB, 
NY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  Class  E5  airspace  extending 
upward  from  700  feet  above  the  earth 
for  Chnton  County  Airport,  Plattsburgh. 
New  York.  There  is  existing  E5  airspace 
for  both  the  Plattsburgh  AFB  and 
Clinton  County  Airport.  As  result  of  the 
Base  Closure  and  Realignment  Program, 
the  Plattsburgh  AFB  has  closed, 
necessitating  redesign  of  the  Class  ES 
airspace. 

DATES:  Comments  must  be  received  on 
or  before  March  28.  1996. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  System 
Management  Branch.  AEA-530.  Docket 
No.  95-AEA-13.  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
Int'l  Airport.  Jamaica.  NY  11430 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  AEA-7,  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430.  An  informal  docket  may 
also  be  examined  during  normal 
business  hours  in  the  System 
Management  Branch.  AEA-530,  F.A.A. 
Eastern  Region,  Federal  Building  #111 
John  F.  Kennedy  International  Airport. 
Jamaica,  New  York  1 1430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Speciahst,  System  Management  Branch. 
AEA-530,  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430;  telephone:  (718)  553-»521 


UMI 


7230  Fedml  Regjater  /  Vol.  61,  No.  39  /  Tuesday,  February  27.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No.  39  /  Tuesday,  February  27,  1996  /  Proposed  Rules 


7231 


8UPPLEMBITARY  tNTORMATION:       | 
Commeiiti  Inritsd 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  environmental, 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AEA-13".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available  for  examination  in  the  Rules 
Docket  both  before  and  after  the  closing 
date  for  comments.  A  report 
sununarizing'each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Availability  of  NPRMs 


I 


Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division.  AEA-530.  F.A.A.  Eastern 
Region,  Federal  Building  *111,  John  F. 
Kennedy  International  Airport,  Jamaica. 
NY  11430. 

Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
establishing  Class  E5  airspace  at  Clinton 
County  Airport  and  revoking  the 
existing  E5  airspace  at  Plattsburgh  AFB. 
Plattsburgh.  NY,  to  accommodate 
current  SIAPs  and  for  IFR  operations  at 


the  Clinton  County  Airport.  The 
Plattsburgh  AFB  has  closed  and  the 
VALCOUR  TACAN  has  been 
deconunissioned.  The  Clinton  County 
Airport  has  a  VOR  or  GPS  RWY  19  SIAP 
and  an  ILS  RWY  1  SIAP.  The 
modification  and  description  proposed 
would  be  based  on  existing  navigation 
devices,  and  would  accommodate  these 
SIAPs  and  instrument  flight  rules  (IFR) 
operations  at  Clinton  Coimty  Airport. 
Class  E5  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9C,  dated  August  17, 
1995  and  effective  September  16, 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  docimient 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  would 
only  affect  air  traffic  procediues  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    Amended 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995  and  effective 
September  16, 1995,  is  amended  as 
follows: 


Parag^iph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  aSove  the 
earth. 


AEA  NY  E5  Plattdnirgh,  NY  [RemoTedl 

Plattsburgh  AFB,  Plattsburgh,  NY 

•  •        *        *        • 

AEA  NY  E5  Plattrinirgh,  NY  [New] 

Qinton  County  Airport,  Plattsbuigh,  NY 
(Lat.  44''41'15"  N.  long.  73'31'28"  W) 
Plattsburgh  VORTAC 
(Lat.  44''41'06"  N..  long.  73'31'22"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.5-mile 
radius  of  Clinton  Coimty  Airport  and  within 
4.4  miles  each  side  of  the  Plattsburgh 
VORTAC  350*  radial  extending  from  the  9.5- 
mile  radius  of  the  Clinton  County  Airport  to 
12  miles  north  of  the  VORTAC  and  4  miles 
each  side  of  the  Plattsburgh  VORTAC  155" 
radial  extending  from  the  9.5-mile  radius  of 
the  Clinton  County  Airport  toO  18.5  miles 
southeast  of  the  VORTAC. 

*  •        *        •        • 

Issued  in  Jamaica,  New  York,  on  January 
29, 1996. 
John  S.  Walker. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  96-3974  Filed  2-26-96;  8:45  ami 

BtLUNQ  COOE  4t10-13-M 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  210 

Post-Investigation  Retention  and  Use 
of  Confidential  Business  Information 
From  Investigation  on  Unfair  Practices 
in  Import  Trade;  Decision  Not  to  Issue 
Final  Rules 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Commission  will  not 
adopt  at  this  time  changes  to  certain 
rules  for  investigations  and  related 
proceedings  under  section  337  of  the 
Tariff  Act  of  1930.  The  proposed 
amendments  would  have  codified  a 
proposed  new  policy  of  allowing 
counsel  who  are  signatories  to  an 
administrative  protective  order  (APO)  to 
retain  certain  confidential  business 
information  (CBI)  from  an  investigation 
for  prescribed  periods  and  to  use  that 
CBI  for  certain  limited  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  P.N. 
Smithey.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  can 
obtain  information  concerning  the 
proposed  rulemaking  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  was  published 
at  60  FR  7723  (Feb.  9, 1995).  The 
American  Bar  Association's  Section  on 
International  Law  and  Practice  and  the 
rrC  Trial  Lawyers  Association  were  the 
only  organizations  that  commented  on 
the  proposed  rules.  The  Commission 
has  determined  not  to  resolve  these 
rules  issues  through  rulemaking  at  this 
time.  Post-investigation  use  and 
retention  of  CBI  will  continue  to  be 
governed  by  the  terms  of  the  APO 
issued  by  the  presiding  administrative 
law  judge  in  each  investigation. 

By  Order  of  the  Commission. 

Dated:  February  13, 1996. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  96-3953  Filed  2-26-96;  8:45  am) 
BILLMQ  COOE  7020-02-P 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers 

33  CFR  Part  334 

ChesapealM  Bay  Off  Fort  Monroe,  VA, 
and  Canaveral  Hart>or  Adjacent  to  the 
Navy  Pier  at  Port  Canaveral,  FL; 
Restricted  Areas 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Corps  proposes  to  amend 
the  regulations  which  establish  a 
restricted  area  in  the  waters  off  of  Fort 
Monroe,  which  is  located  at  Hampton 
Roads  in  the  Chesapeake  Bay.  The 
purpose  of  the  amendment  is  to  increase 
the  size  of  the  restricted  area  to  protect 
sensitive  test  equipment  operated  by  the 
Navy  in  that  area.  The  equipment  is 
susceptible  to  damage  by  commercial 
fishing  vessels,  anchoring  and  dragging. 
The  Corps  also  proposes  to  amend  the 
regulations  which  establish  a  restricted 
area  in  Canaveral  Harbor  in  the  waters 
adjacent  to  the  Navy  pier  at  Port 
Canaveral,  Florida.  This  amendment 
concerns  the  replacement  of  a  warning 
light  system  in  the  Canaveral  area.  The 
change  is  necessary  because  the  existing 
rules  refer  to  a  red  ball  displayed  on  the 
Port  Canaveral  water  tower  which  has 
been  dismantled.  The  light  has  been 
relocated. 

DATES:  Comments  must  be  submitted  on 
or  before  April  12, 1996. 
ADDRESS:  HQUSACE,  CECW-OR, 
Washington,  D.C.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  Eppard,  Regulatory  Branch, 
CECW-OR  at  (202)  761-1783,  or 


questions  concerning  the  Fort  Monroe 
restricted  area  may  be  directed  to  Ms. 
Alice  G.  Riley  of  the  Norfolk  District  at 
(804)  441-7389,  and  questions 
concerning  the  Port  Canaveral  restricted 
area  may  be  directed  to  Ms.  Shirley 
Stokes  of  the  Jacksonville  District  at 
(904) 232-1668. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3).  the  Corps  is 
proposing  to  amend  the  regulations  in 
33  CFR  Part  334.  The  Commanding 
Officer.  Naval  Surface  Warfare  Center, 
Dahlgren  Detachment.  Fort  Monroe, 
Virginia  has  requested  an  amendment  to 
the  regulations  in  334.360,  which 
establish  a  restricted  area  in  the 
Chesapeake  Bay  off  Fort  Monroe. 
Virginia.  The  restricted  area  was 
established  in  1948  and  last  amended 
October  31, 1990.  The  last  revision 
resulted  in  reducing  the  size  of  the 
restricted  area  to  accommodate  Coast 
Guard  Range  lights.  According  to  the 
Navy,  this  change  if  approved,  will 
shghtly  enlarge  the  area  over  that  in 
effect  prior  to  the  1990  change.  The 
restricted  area  is  necessary  to  protect 
Government-owned  test  equipment.  The 
Navy  maintains  an  underwater  test 
range  used  to  develop  underwater 
sensors  at  that  site  off  Fort  Monroe, 
Virginia.  There  is  no  prohibition  on 
vessels  transiting  the  area.  The 
restriction  on  anchoring,  trawUng. 
fishing  and  dragging  in  the  restricted 
area  remain  unchanged.  In  paragraph 
(b)(1),  of  the  regulations,  the  words 
"danger  zone"  are  incorrect  and 
replaced  by  "restricted  area".  Also  in 
subparagraph  (b)(1)  we  are  identifying  a 
local  Agency  to  contact  in  the  event 
further  information  is  necessary 
regarding  the  area  or  the  prohibitions 
listed. 

The  Commanding  Officer,  Naval 
Ordnance  Test  Unit,  Cape  Canaveral, 
Florida,  has  requested  the  regulations 
which  establish  a  restricted  area  in  the 
waters  adjacent  to  the  Navy  pier  at  Port 
Canaveral,  Florida,  be  amended  to 
delete  a  reference  to  a  red  warning  light 
on  a  water  tower  and  replace  it  with  a 
new  warning  Ught  system.  The 
regulation  will  be  amended  to  show  that 
the  area  will  be  closed  when  a  red 
square  flag  (bravo),  and  depending  on 
the  status  of  the  hazardous  operation, 
either  an  amber  or  red  beacon,  steady 
burning  or  rotating,  day  or  night,  is 
displayed  fit)m  any  of  the  three  berths 
along  the  wharf.  No  other  changes  to 
these  regulations  are  proposed. 


Copies  of  all  comments  received  in 
response  to  proposed  changes  to  33  CFR 
334.360  will  be  available  for  inspection 
at  the  Norfolk  District  Office  located  at 
Fort  Norfolk.  803  Front  Suwt.  Norfolk. 
Virginia.  Comments  received  in 
response  to  the  proposed  change  to  33 
CFR  334.530  will  be  available  for 
inspection  at  the  Jacluoiv/ille  District 
Office  at  400  West  Bay  Street, 
Jacksonville,  Florida. 

Economic  Assessment  and  Certification 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 
These  proposed  rules  have  been 
reviewed  under  the  Regulatorv 
Flexibility  Act  (Pub.  L.  96-354).  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (i.e.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  the  changes  to 
the  restricted  areas  will  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
if  adopted,  will  have  no  significant 
economic  impact  on  small  entities. 

National  Environmental  Policy  Act 
Certification 

An  environmental  assessment  will  be 
prepared  for  these  proposed  actions.  We 
have  preliminarily  concluded,  based  on 
the  minor  nature  of  these  proposed 
amendments  that  the  action  will  not 
have  a  significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  Copies  of  the  environmental 
assessment  may  be  reviewed  at  the 
District  Offices  listed  at  the  end  of 
SUPPLEMENTARY  INFORMATION,  above. 

List  ofSubiects  in  33  CFR  Pari  334 

Danger  zones.  Marine  safety. 
Navigation  (water),  Transportation, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble.  33  CFR  Part  334  is  proposed 
to  be  amended  as  follows: 

PART  334-OANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Slat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  use.  3) 

2.  Section  334.360  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows: 


UMI 
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ISSOWChMipMto  Bay  off  Fort 
MoMoa.  Virginia:  rMtrtotid  araa,  U.S.  Naval 
Baaa  and  Naval  Surfaco  Waapons  Camsr 

(a)  The  area.  Begiiming  at  latitude 
37^1'03",  longitude  076''17'52";  thence 
to  latitude  sroi'OO",  longitude 
076M6'11":  thence  to  latitude  36''59'43", 
longitude  076"16'11";  thence  to  latitude 
36''59'18",  longitude  076'*17'52";  thence 
to  latitude  37*od'05",  longitude 
076'18'18";  thence  north  along  the 
seawall  to  the  point  of  beginning. 

(b)  The  reffuations.  (1)  Anchoring, 
trawling,  fishing  and  dragging  are 
prohibited  in  the  restricted  area,  and  no 
object,  either  attached  to  a  vessel  or 
otherwise,  shall  be  placed  on  or  near  the 
bottom  unless  authorized  by  the  Facility 
Manager,  Naval  Surface  Warfare  Center, 
Dahlgren  Division  Coastal  Systems 
Station  Detachment,  Fort  Monroe. 
>^iginia.  | 

3.  Section  334.530  is  amended  by 
levising  paragraph°(b)(2)  to  read  as 
follows: 

§334^30   CanavwH  Harbor  acQacant  to  tha 
Navy  Plar  at  Port  Canaveral.  Fla.;  raalrlctad 


tb)*  •  • 

(2)  The  area  will  be  closed  when  a  red 
square  flag  (bravo),  and  depending  on 
the  status  of  the  hazardous  operation, 
either  an  amber  or  red  beacon,  steady 
burning  or  rotating,  day  or  night,  when 
displayed  from  any  of  the  three  berths 
along  the  wharf. 


Dated:  February  13, 1996. 
jMaph  G.  Graf. 

Colonel,  U.S.  Army,  Executive  Director  of 
Civil  Works. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63, 264. 265,  and  266 
[EPA/08W-FR-«S-    ;  SWH-FRL-6430-6] 

OEMS  Demonatration  Announcement 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for  proposals. 

summary:  The  Office  of  Solid  Waste, 
U^.  Enviromnental  Protection  Agency, 
plans  to  conduct  a  demonstration  of 
particulate  matter  (PM)  and  total 
mercury  (Hg)  Continuous  Emissions 
Monitoring  Systems  (CEMS)  for  stack 
monitoring  of  hazardous  waste 
combustors  (e.g.,  incinerators,  cement 
Idlns,  and  light-weight  aggregate  kilns 


that  burn  hazardous  waste).  The 
purpose  of  this  notice  is  to  solicit 
proposals  from  vendors  that  are 
interested  in  participating  in  the 
demonstration.  EPA  will  select  vendors 
to  participate  in  the  demonstration 
based  on  specified  evaluation  criteria. 
DATES:  Proposals  must  be  submitted  by 
May  7. 1996. 

ADDRESSES:  Vendors  must  submit  an 
original  and  two  copies  of  their  proposal 
to  H.  Scott  Rauenzahn,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW  (5302 W),  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  this  request  for 
proposals,  contact  H.  Scott  Rauenzahn 
in  the  Office  of  Solid  Waste  at  703-308- 
8477  (FAX:  703-308-8433). 
SUPPLEMENTARY  INFORMATION:  EPA  plans 
to  conduct  a  demonstration  to 
determine  whether  PM  and  total  Hg 
CEMS  are  sufficiently  developed  for  use 
to  docimient  compliance  with  emission 
standards  for  hazardous  waste 
combustors.  The  demonstration  has  two 
phases:  (1)  demonstration  of  ability  to 
comply  with  the  Agency's  draft 
performance  specifications;  and  (2) 
demonstration  of  long  term  endvuance 
over  a  period  of  six  months  to  one  year. 

I.  CEMS  Performance  Specifications 

The  Agency's  draft  performance 
specifications  contain  requirements  for: 
a  one-week  test  period  for  calibration 
and  zero  drift;  relative  accuracy 
assessment  against  EPA  manual 
reference  methods;  a  calibration  error 
check  (if  applicable);  an  interference  test 
(if  applicable);  and  demonstration  to  the 
EPA  that  other  requirements,  such  as 
response  time  and  data  recorder  scale, 
are  met.  The  draft  specifications  are 
available  on  EPA's  Technology  Transfer 
Network  (TTN).  The  files  are  PM— 
PS.ZIP  for  PM  and  HG—PS.ZIP  for  Hg. 
They  can  be  found  in  the  Emission 
Measurement  Technical  Information 
(EMTIC)  bulletin  board's  "Continuous 
Emissions  Monitoring"  area. 

The  dial-in  number  for  the  TTN  BBS 
is  (919)  541-5742.  That  number  can 
accommodate  14.4k  kbps.  Settings  are  8 
(Data),  No  parity,  1  (Stop),  and  Full 
duplex.  The  BBS  can  be  reached  on  the 
internet  via  TELNET  at 
"ttnbbs.rtpnc.epa.gov".  The  system  is 
off-line  Mondays  from  8  am  until  12 
noon  ET.  For  help  using  the  BBS,  dial 
(919) 541-5384. 

In  addition,  the  draft  performance 
specifications  are  available  in  the  EPA 
RCRA  Docket,  Docket  number  F-96- 
RCSP-FFFFF.  The  docket  is  located  at 
U.S.  Environmental  Protection  Agency, 
Crystal  Gateway.  First  Floor,  1235 


Jefferson  Davis  Highway,  Arlington, 
Virginia.  The  RCRA  Docket  is  open  from 
9  a.m.  to  4  p.m.  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  703-603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  document  at  no 
cost.  Additional  copies  cost  $0.15  per 
page. 

n.  Description  of  the  Demonstration 

EPA  seeks  vendors  to  participate  in 
the  demonstration  that  will  supply, 
install,  and  operate  the  CEMS  at  no 
charge  to  the  government.  The  Agency 
will  select  participants  based  on  their 
proposals  according  to  the  selection 
criteria  discussed  below.  The  test  site(s) 
will  be  selected  by  EPA.  EPA  will  also 
provide  site  coordination  and  oversight, 
and  will  conduct  the  manual  method 
reference  measurements. 

The  vendors  will  conduct  the 
demonstration  imder  EPA  oversight, 
and  will  provide  to  EPA  at  no  charge 
and  before  removing  the  CEMS  bom  the 
test  site  all  data  and  information  on  the 
design  of  the  CEMS  and  its  operation 
and  maintenance  during  the 
demonstration.  EPA  will  present  the 
results  of  the  demonstration  in  a  report. 

At  least  one  CEMS  of  each  type  (PM 
and  total  Hg)  that  participates  in  the 
demonstration  wiU  be  selected  for  a 
long  term  (e.g.,  6-12  month)  endurance 
test. 

The  testing  is  scheduled  to  start  in 
May  1996. 

m.  Vendor  Proposals 

Proposals  should  contain  the 
following:  a  detailed  description  of  the 
design,  operation,  and  maintenance  of 
the  CEMS;  the  performance 
specifications  of  the  device  (including 
calibration  and  zero  drift,  detection 
limits,  range,  and  accviracy);  a  detailed 
description  of  the  calibration 
procedure(s)  and  standards;  vendor 
generated  test  data  pertinent  to  CEMS 
performance  and  calibration;  field  data 
demonstrating  performance;  a 
description  of  how  the  vendor  will  meet 
the  responsibilities  of  supplying, 
installing,  and  operating  the  C^S;  and 
a  statement  that  the  vendor  accepts  the 
conditions  of  the  program  as  presented 
in  this  notice. 

EPA  will  select  vendors  for 
participation  in  the  demonstration  using 
the  criteria  presented  below.  Vendors 
selected  after  a  preliminary  selection 
must  submit  a  site-specific  installation 
plan  based  on  site-specific  information 
that  the  Agency  will  provide.  This  plan 
should  include  details  such  as:  (1)  the 
strategy  to  be  used  for  handling  the 
problem  of  liquid  aerosol  if  the  site  uses 


a  low  temperature,  wet  air  pollution 
control  system;  or  (2)  how  adequate 
purge  air  and  temperature  would  be 
maintained  to  prevent  fouling  of  the 
optics  or  optical  access,  if  appUcable.  In 
other  words,  the  site-specific 
installation  plan  should  describe  all 
measures  that  would  be  taken  to  ensure 
compliance  with  the  performance 
specifications  if  the  site  itself  bought  the 
CEMS. 

EPA  will  review  the  site-specific 
installation  plans  and  make  a  final 
selection  of  participants. 

IV.  Selection  Criteria 

EPA  will  use  the  following  selection 
criteria  as  guidelines  for  choosing 
CEMSs  to  participate  in  the 
demonstration  and  endurance  tests. 
Each  CEMS  will  be  scored  on  a  scale  of 
1  to  10  on  each  criterion  (10  being  the 
best  score),  and  a  total  score  calculated 
using  the  weighting  factors  indicated  in 
brackets.  Starting  from  the  highest 
scoring  CEMS  and  working  down,  as 
many  CEMSs  will  be  selected  for 
participation  as  possible  commensurate 
with  the  resources  available  and  the 
capacity  of  the  test  site  to  accommodate 
additional  CEMSs. 

A  prerequisite  for  consideration  is 
that  a  CEMS  must  be  able  to  monitor  PM 
or  Hg  continuously  and  record 
measurements  over  the  specified 
averaging  periods.  For  this  effort,  EPA 
defines  a  CEMS  as  sampling  the  stack 
gas  continuously  and  making 
measiuements  every  15  seconds.  One 
minute  block  averages  are  calculated  by 
averaging  the  four  previous  IS-secqnd 
readings.  Rolling  averages  are  then 
calculated  every  minute  using  all  one- 
minute  averages  obtained  during  the 
averaging  period.  The  averaging  periods 
are  10-minute,  one-hour  (60  minutes), 
and  2-hours  (120  minutes)  for  PM,  and 
10  hours  (600  minutes)  for  Hg.  Only 
CEMSs  that  have  a  data  availability 
factor  of  at  least  90%  ■  will  be 
considered,  imless  no  CEMSs  can 
perform  at  that  level. 

Phase  I:  Selection  Criteria  for  the 
Demonstration  Test 

(1)  Commercial  Availability.  The 
CEMS  should  be  commercially  available 
as  documented  by  product  literat\ire,  a 
list  of  installation  locations,  and 
references.  A  CEMS  that  has  been 
installed  and  successfully  field 
demonstrated  to  meet  performance 
specifications  similar  to  those 
referenced  here  at  more  than  100  stacks 
will  receive  the  highest  score.  One  that 


'  Since  a  source  would  not  be  allowed  to  bum 
hazardous  waste  if  the  CEMS  is  not  measuring  and 
recording  data,  the  CEMS  must  have  a  high  data 
availability  factor. 


is  available  as  a  prototype  only,  with  no 
firm  commercialization  plans  in  place 
that  would  lead  to  availability  within 
the  year,  will  receive  the  lowest  score. 
[25%] 

(2)  Vendor  Support.  The  CEMS 
should  be  provided,  installed,  and 
operated  by  the  vendor  at  no  charge  to 
the  government.  It  is  expected  that  the 
vendor  will  have  personnel  on-site  to 
run  the  CEMS,  carry  out  CD  and  ZD 
checks  if  needed,  perform  the  CE  check 
(if  applicable),  monitor  CEMS 
performance  during  RA  testing,  and 
provide  any  trouble  shooting  or 
maintenance  that  may  be  required.  It  is 
also  expected  that  all  data  will  be 
recorded  and  copies  provided  to  EPA  at 
the  test  site  and  at  no  charge:  CD  and 
ZD  checks  (if  automatic  adjustments  are 
made  the  C3D  or  ZD  before  adjustment  or 
the  amoimt  of  adjustment  must  be 
recorded),  CE  tests,  RA  tests,  and 
interference  checks.  Willingness  to 
guarantee  all  of  the  above  will  receive 
the  highest  score,  none  of  the  above  the 
lowest  score.  [25%] 

(3)  Potential  for  CEMS  to  Meet 
Performance  Specifications. 
Documentation  supplied  by  the  vendor 
in  the  proposal  should  provide  an 
indication  that  the  CEMS  can  be 
expected  to:  (1)  meet  the  performance 
specifications  for  CD,  ZD,  CE,  RA, 
interferences,  recorder  scale,  and 
response  time;  and  (2)  meet  detection 
limits  of  less  than  7.0  mg/dscm  for  PM 
and  5.0  (ig/dscm  for  Hg.  Recorder  scale 
(and  span)  should  be  greater  than  or 
equal  to  210  mg/dscm  and  1400  ^^g/ 
dscm  respectively  for  PM  and  Hg.  The 
response  time,  the  time  interval  between 
the  start  of  a  step  change  in  the  system 
input  and  the  time  when  the  data 
recorder  displays  95  percent  of  the  final 
stable  value,  should  not  exceed  2 
minutes.  Ability  to  meet  all  of  the 
specifications  will  receive  the  highest 
score,  ability  to  meet  none  of  the 
specifications  will  receive  the  lowest 
score.  [35%] 

(4)  Other  Performance  Requirements. 
The  CEMS  design  (as  evaluated  from 
information  supplied  in  the  proposal 
pertaining  to  a  description  of  the  CEMS 
and  measurement  principle  and/or 
supplied  test  data)  should  be 
appropriate  relative  to  the  requirements 
of  the  performance  specification  and  the 
application  to  monitoring  stack 
emissions  from  hazardous  waste 

.combustors  (i.e.,  hazardous  waste 
incinerators  and  hazardous  waste 
burning  cement  and  light-weight 
aggregate  kilns).  For  PM  CEMSs,  this 
means: 

(a)  The  CEMS  should  be  maximally 
sensitive  to  PM  in  the  0.1  to  10  \i  size 
range;  and 


(b)  The  CEMS  should  not  be  sensitive 
to  Uquid  water  aerosol. 

For  Hg  CEMS  this  means: 

(a)  The  CEMS  vendor  must  have 
demonstrated,  at  a  minimum,  the  ability 
of  the  CEMS  to  detect  vapor  phase  Hg. 
Hg  on  PM,  and  HgCl  2.  and  report  the 
sum  of  these  concentrations  as  total  Hg; 
and 

(b)  No  interferences  (see  performance 
specification).  [15%] 

Modifications  to  Installation  Plan. 
Vendors  that  the  Agency  selects  based 
on  the  criteria  discussed  above  for 
participation  in  the  demonstration  test 
must  submit  an  installation  plan.  The 
proposed  installation  described  in  the 
plan  must  be  appropriate  relative  to  the 
requirements  of  the  performance 
specification  and  the  application  to 
monitoring  stack  emissions  from  the 
hazardous  waste  combustor  that  the 
Agency  specifies.  In  particular,  factors 
such  as  flue  gas  conditions  (whether  it 
is  a  satiu-ated  low  temperature  stream, 
for  example)  and  purge  requirements 
(flow  rate  and  temperature  to  ensure 
that  optics  and  access  are  not  fouled) 
must  be  taken  into  account  in  the 
installation  plan.  If  EPA  determines  that 
the  proposed  installation  plan  is  not 
appropriate,  the  vendor  may  be  required 
to  revise  the  plan.  If  the  vendor  is 
unwilling  to  make  the  necessary 
changes,  the  CEMS  may  be  dropped 
from  the  test  program. 

Phase  II:  Selection  Criteria  for  the 
Endurance  Test 

The  Agency  ^^nll  select  CEMSs  for 
participation  in  the  long-term 
endurance  test  based  on:  (1) 
performance  of  the  CEMS  during  the 
demonstration  test  in  terms  of  ability  to 
meet  the  performance  specifications 
[75%];  and  (2)  maintenance 
requirements  based  on  vendor 
information  and  experience  gained 
during  the  demonstration  test  (25%]. 

V.  Disclaimer 

Neither  acceptance  by  EPA  for 
participation  in  this  demonstration  nor 
successful  completion  of  the 
demonstration  shall  guarantee  that  EPA 
or  any  other  federal  agency  or 
government  entity  shall  accept  any 
instrument,  or  related  procedure  or 
technology,  or  any  portion  thereof,  for 
the  purpose  of  the  measurement  of 
emissions  from  any  regulated  facility. 

Dated:  Februar>'  1. 1996. 
Elizabeth  A.  Cotsworth, 
Acting  Director,  Office  of  Solid  Waste 
jFR  Doc.  96-»388  Filed  2-26-96;  8  45  am] 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Rasaarch  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  Intent. 


f:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultiiral  Research  Service,  intends 
to  grant  to  American  Medical  Products 
of  Burlingame,  California,  an  exclusive 
license  for  U.S.  Patent  Application 
Serial  No.  08/145.546  filed  November  4, 
1993  and  U.S.  Patent  Application  Serial 
No.  08/423.911  filed  April  13, 1995, 
both  entitled  "Hypoallergenic  Natural 
Rubber  Products  from  Parthenum 
argentatum  (Gray)  and  other  Non-Hevea 
bmsiliensis  Species."  Notice  of 
Availability  for  U.S.  Patent  Application 
Serial  No.  08/145,546  was  published  in 
the  Federal  Register  on  June  21, 1994. 
Serial  No.  08/423,911  is  a  division  of 
Serial  No.  08/145,546. 
DATES:  Comments  must  be  received  on 
or  before  April  29, 1996. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Baltimore  Boulevard,  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephoae:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  American  Medical 
Products  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  Ucense  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 


209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
R.M.  Parry,  Jr.. 
Assistant  Administrator. 
IFR  Doc.  96-^424  Filed  2-26-96;  8:45  am] 
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Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet  on 
March  7  and  8, 1996,  at  the  Brass  Rail 
Inn.  3188  Redwood  Drive,  Redway. 
California.  On  March  7  the  meeting  will 
begin  at  8:30  a.m.  and  continue  until 
5:00  p.m.  On  March  8  the  meeting  will 
begin  at  8:00  a.m.  and  conclude  at  4:00 
p.m.  Agenda  items  to  be  covered 
include:  (1)  Fuels  treatment 
presentation;  (2)  North  Fork  Eel  River 
watershed  presentation;  (3)  Discussion 
of  Fiscal  Year  1997  watershed 
restoration  project  selection;  (4)  Develop 
Northwest  Forest  Plan  implementation 
monitoring  team;  (5)  Report  and 
recommendation  from  timber  salvage 
subcommittee;  (6)  Agency  updates  on 
implementing  the  Northwest  Forest 
Plan;  (7)  Public  comment;  and  (8) 
Develop  agenda  for  next  meeting.  If  time 
allows,  additional  items  may  be 
discussed,  including  update  on  coho 
salmon  Memorandum  of  Understanding 
and  draft  Klamath  Province  Advisory 
Committee  letter  concerning 
rechartering  Province  Advisory 
Committees.  All  California  Coast 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows, 
California  95988,  (916)  934-3316  or 
Phebe  Brown,  Province  Coordinator, 
USDA,  Mendocino  National  Forest,  825 


N.  Humboldt  Avenue,  Willows, 
California  95988,  (916)  934-3316. 

Dated:  February  12, 1996. 
Daniel  K.  Chisholm, 
Forest  Supervisor. 
(FR  Doc.  96-4406  Filed  2-26-96;  8:45  am| 
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Yakima  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakima  PIEC  Advisory 
Committee  wall  meet  on  March  7, 1996 
at  the  Cle  Elum  Ranger  District  Office, 
803  W.  2nd  Street,  Cle  Elum, 
Washington.  The  meeting  will  begin  at 
9  a.m.  and  continue  imtil  4  p.m.  This 
meeting  will  include  discussion  of  the 
ten  key  issues  addressed  by  the 
Snoqualmie  Pass  Adaptive  Management 
Area  Environmental  Impact  Statement. 
If  time  allows,  further  discussion  of 
management  of  dry  eastside  forest 
ecosystem  will  occur.  All  Yakima 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801-5933,  509-662- 
4335. 

Dated:  February  13. 1996. 

Paul  Hart, 

Designated  Federal  Official,  Wenatchee 
National  Forest. 

[FR  Doc.  96-4354  Filed  2-26-96;  8:45  am] 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

Grain  Inspection  Advisory  Committee 
Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  the  following 
committee  meeting. 

Name:  Grain  Inspection  Advisory 
Committee. 

Date:  March  20-21, 1996. 


Place:  Holiday  Inn,  Kansas  City 
Airport,  11832  Plaza  Circle,  Kansas  City, 
MO. 

Time:  8:30  a.m.  March  20-21. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA)  with  respect  to  the 
implementation  of  the  U.S.  Grain 
Standards  Act. 

The  agenda  includes:  (1)  GIPSA 
financial  status,  (2)  Soft  Red  Winter 
Wheat  Standards,  (3)  Agency  Strategic 
Plan,  (4)  Quality  Assurance  and  Control 
Program  Enhancements,  (5)  Domestic 
Program  Trends  and  (6)  Research 
Activities. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements,  unless 
permission  is  received  from  the 
Committee  Chairman  to  orally  address 
the  Committee.  Persons,  other  than 
members,  who  wish  to  address  the 
Committee  or  submit  written  statements 
before  or  after  the  meeting,  should 
contact  the  Administrator,  GIPSA,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96454,  Room  1094— South  Building, 
Washington,  D.C.  20090-6454, 
telephone  (202)  720-0219  or  F/VX  (202) 
205-9237. 

Eteted:  February  21, 1996. 
James  R.  Baker, 

Administrator. 

(FR  Doc.  96-4309  Filed  2-26-96:  8:45  am) 
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Natural  Resources  Conservation 
Service 

Starkweather  Waterahed  Cavalier  and 
Ramsey  Counties,  North  Dakota;  intent 
to  Deauthorize  Federal  Funding 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Deauthorize 
Federal  Funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Starkweather 
Watershed  Project  in  Ramsey  and 
Cavalier  Counties,  North  Dakota. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hoag,  Jr.,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
220  E.  Rosser  Avenue,  P.O.  Box  1458, 
Bismarck,  North  Dakota,  58502-1458. 
Phone  number:  701-250-4441. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Scott 


Hoag,  Jr.,  that  the  proposed  works  of 
improvement  for  the  Starkweather 
Watershed  Project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project. 
Information  regarding  this 
determination  may  be  obtained  from 
Scott  Hoag,  Jr.,  State  Conservationist,  at 
the  above  address  and  telephone 
number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable.) 

Dated:  February  16. 1996. 
Ronald  D.  Sando, 
Acting  State  Conservationist. 
[FR  Doc.  96-4095  Filed  2-26-96:  8:45  ami 
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COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Put>lic  Meeting 
of  the  North  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Carolina  Advisory  Committee  to  the 
Commission  will  Convene  at  12:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Wednesday, 
March  13, 1996,  at  the  North  Carolina 
Mutual  Insurance  Company,  411  West 
Chapel  Hill  Street,  Durham,  North 
Carolina  27701.  The  purpose  of  the 
meeting  is  to  review  a  draft  report  on 
racial  tensions  in  North  Carolina, 
discuss  civil  rights  progress  and/or 
problems  in  the  State,  and  plan  for  the 
next  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Asa  Spaulding, 
Jr.,  919-233-7612  or  Bobby  D.  Doctor. 
Director  of  the  Southern  Regional* 
Office,  404-730-2476  (TDD  404-730- 
2481).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC.  February  14, 
1996. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordiaatinn  I  'nit 
IFR  Doc.  96-4376  Filed  2-26-96.  8:45  ami 
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Agenda  and  Notice  of  Public  IMeeting 
of  the  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  wilj  convene  at  10:00  a.m. 
to  12:00  p.m.  and  from  1:30  p.m.  to  4:30 
p.m.  on  Thursday,  March  14,  1996.  at 
the  Quality  Inn.  Meeting  Room.  125 
Calhoun  Street.  (Downtown), 
Charleston.  South  Carolina  29401.  The 
purpose  of  the  meeting  is  to  discuss 
civil  rights  progress  and/or  problems  in 
the  State;  discuss  foUowup  to  the  report. 
Perceptions  of  Racial  Tensions  in  South 
Carolina;  hold  a  brief  orientation 
session  for  the  newly  appointed 
committee;  and  beginning  at  1:30  p.m  . 
discuss  with  top  city  and  county 
officials  racial  tensions  in  the 
Charleston  area. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Milton 
Kimpson.  803-779-2597,  or  Bobby  D. 
Doctor.  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conduded 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  February  14. 
1996. 
Carol-Lee  Hiu-ley, 

Chief.  Regional  Programs  Coordination  I  'nit 
IFR  Doc,  96-4377  Filed  2-26-96:  8  45  am) 
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DEPARTMENT  OF  COMMERCE 
[Doclcet  No.  960220034-6034-01] 
RIN  069O-XX02 

USTTA  Foreign  Service  Policy; 
Reduction  in  Force 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice. 
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SUMMARY:  The  Department  of  Commerce 
is  annoimdng  internal  regulations 
governing  reduction  in  force  (RIF) 
procedures  for  Foreign  Service  Officers 
of  the  United  States  Travel  and  Tourism 
Administration  (USTTA).  The  Under 
Secretary  for  Travel  and  Tourism  is 
responsible  for  determining  the  size  and 
composition  of  the  operating  Foreign 
Service  workforce.  The  regulations  will 
apply  if.  due  to  lack  of  work,  shortages 
of  funds,  insufficient  personnel  ceiling, 
or  reorganization,  the  Under  Secretary 
decides  a  reduction  in  force  is 
necessary. 

DATES:  This  policy  was  issued  as 
Department  of  Commerce  Personnel 
Bulletin  900-1  on  February  15, 1996. 

FOR  FURTHER  INFORMATKM  CONTACT:  Gary 
Jacobs,  Office  of  Human  Resources 
Management,  Department  of  Commerce, 
Wash^on,  DC  20230,  202-482-4286. 
SUPPLEMENTARY  INFORMATION:  This 
policy  was  issued  as  Department  of 
Commerce  Personnel  Bulletin  900-1  on 
February  15, 1996.  This  notice  is  given 
in  order  to  comply  with  the  requirement 
of  section  181  of  Public  Law  103-236. 
If  the  Under  Secretary  for  Travel  and 
Tourism  determines  circumstances 
require  applying  reduction  in  force 
procedures  to  separate  a  Foreign  Service 
employee  due  to  lack  of  work,  shortage 
of  funds,  insufficient  personnel  ceiling, 
or  reorganization,  the  following  policy 
will  apply. 
Elixdwth  W.  Stroud, 
Director  for  Human,  Besources  Management. 

Peraonnel  Bulletin  900-1 

Section  1.  Purpose 

This  sets  policy  for  reduction-in-force 
in  the  U.S.  Travel  and  Tourism 
Administration  (USTTA)  for  members  of 
the  Foreign  Service  holding  career  or 
career  candidate  appointments,  as 
approved  by  the  Director,  0PM,  on 
February  13, 1996. 

Section  2.  Authority  ] 

.01  Section  611  of  the  Foreign  Service 
Act  of  1980,  as  amended,  "Reduction  in 
Force"  provides  the  legal  authority  for 
conducting  a  reduction  in  force  in  the 
Foreign  Service. 

.02  The  Under  Secretary  for  Travel 
and  Tourism  is  responsible  for 
determining- the  size  and  composition  of 
the  operating  Foreign  Service  workforce. 
The  Under  Secretary  is  authorized  to 
decide  whether  circiunstances  require 
applying  reduction  in  force  (RIF)    . 
procedures  to  separate  a  Foreign  Service 
employee  due  to  lack  of  work,  shortage 
of  funds,  insufficient  personnel  ceiling, 
or  reorganization.  The  Under  Secretary 
must  determine  the  number  of 


employees  to  be  separated  at  each  class 
level. 

Section  3.  Coverage 

.01  These  regulations  apply  to  all 
members  of  the  Foreign  Service  (SFS 
and  FS)  in  USTTA  holding  career  or 
career-candidate  appointments  under 
Chapter  3  of  the  Foreign  Service  Act  of 
1980,  as  amended. 

.02  Employees  serving  on  non-career 
limited  appointments  are  not  covered  by 
these  regulations.  Should  the  Under 
Secretary  decide  that  a  RIF  is  necessary, 
these  employees  are  the  first  to  be 
separated  from  the  Foreign  Service, 
provided  they  are  in  a  class  that  has 
been  selected  for  reduction. 

Section  4.  Definitions 

.01  Competitive  Area 

The  organizational  and  geographic 
boundaries  within  which  FS  employees 
compete  for  job  retention.  The 
competitive  area  for  Foreign  Service 
employees  in  USTTA  is  worldwide 
within  USTTA. 

.02  Competitive  Level 

A  competitive  level  is  the  set  of  all 
jobs  within  a  competitive  area  that  are 
similar  enough  in  duties,  qualification 
requirements,  pay  schedules  and 
working  conditions  that  the  inciunbent 
of  one  position  could  successfully 
perform  the  critical  elements  of  any 
other  position  upon  entry  into  it, 
without  any  loss  of  productivity  beyond 
that  normally  expected  in  the 
orientation  of  any  new  but  fully 
qualified  employee.  Competitive  levels 
in  USTTA  consist  of  all  C3fficers  in  a 
class. 

.03  Reduction  in  Force  (RIF) 

A  personnel  action  that  releases  a 
Foreign  Service  employee  by  separation. 
This  release  is  due  to  a  lack  of  work, 
shortage  of  funds,  insufficient  personnel 
ceiling,  or  reorganization. 

.04  Retention  Register 

A  listing  of  all  employees  in  each 
competitive  level  in  the  order  of  their 
retention  standing. 

Section  5.  RIF  Announcement 

.01  General  RIF  Announcement 

Management  may,  at  its  discretion, 
issue  an  advance  organization-wide 
general  information  notice  to  alert 
employees  that  a  reduction  in  force  may 
be  necessary.  If  issued,  this  general 
notice  should  contain  information 
concerning  the  reason  for  the  RIF,  the 
scope  of  the  RIF,  including  the  nimiber 
of  employees  to  be  released,  the 


competitive  levels  from  which  they  are 
to  be  released,  and  the  timing  of  the  RIF. 

.02  Specific  RIF  Notice 

A  specific  notice  must  be  sent  to 
individual  employees  stating  that  the 
employee  is  to  be  released  as  a  result  of 
a  reduction  in  force  action,  and 
explaining  how  the  employee's  name 
was  reached.  The  specific  RIF  notice  is 
issued  by  the  servicing  Human 
Resources  Office  at  least  60  days  before 
the  effective  date  of  the  RIF  separation. 
The  notice  must  include  information  on 
the  employee's  right  to  appeal  the  RIF 
to  the  Foreign  Service  Grievance  Board 
or  to  the  Merit  Systems  Protection  Board 
(MSPB),  but  not  to  both.  In  the  event  of 
an  exigency,  the  Director  for  Human 
Resources  Management  may  approve  a 
shortened  specific  notice  period,  but  in 
no  case  will  the  shortened  period  be  less 
than  30  days. 

Section  6.  Establishing  Retention 
Register/Order  of  Release 

.01  The  servicing  Hunian  Resources 
office  prepares  a  retention  register  for 
each  competitive  level,  ordering 
employees  within  each  level  based  on 
their  tenure  of  employment,  veteran 
preference,  length  of  service  and 
performance,  as  follows: 

(1)  By  tenure  group  I,  and  tenure 
group  n; 

(2)  Within  each  tenure  group  by 
veteran  preference  subgroup,  including 
subgroup  AD,  subgroup  A,  and 
sul^roup  B;  and 

(3)  Within  each  subgroup  by  a 
combination  of  points  credited  for 
performance  and  years  of  service,  as 
described  below. 

.02  Groups  are  defined  as  follows: 

(1)  Group  I  includes  employees 
serving  on  career  appointments  under 
section  302  or  305  of  the  Act. 

(2)  Group  n  includes  employees 
serving  on  career  candidate 
appointments. 

.03  Subgroups  are  defined  as  follows: 

(1)  Subgroup  AD  includes  veteran 
preference  eligible  employees  who  have 
a  compensable  service-connected 
disability  of  30  percent  or  more. 

(2)  Subgroup  A  consists  of  preference 
eligibles  not  included  in  subgroup  AD. 
A  retired  member  of  the  uniformed 
service  is  considered  a  preference 
eligible  only  if  that  person  meets  the 
criteria  stated  in  5  CFR  351.503. 

(3)  Subgroup  B  includes  all  non- 
preference  eligible  employees. 

.04  Within  each  subgroup,  employees 
are  credited  with  points  for  length  of 
service  and  performance,  as  follows: 

(1)  Employees  receive  one  point  for 
each  full  year  of  completed  Federal 
Service.  The  servicing  Human 


Resources  Office  will  establish  a  service 
date  for  each  competing  employee  in 
accordance  with  the  procedures  in  5 
CFR  351.503. 

(2)  Credit  for  performance  will  be 
based  on  the  results  of  each  of  the 
previous  5  Selection  Boards.  Points  are 
weighted  because  competition  is  more 
difficult  as  one  moves  upward  through 
the  ranks  of  the  Foreign  Service. 
Employees  receive  points  for  being  on  a 
list  of  diose  recommended  for 
promotions,  whether  promoted  or  not. 

•  An  MC  recommended  for 
promotion  receives  65  p9ints. 

•  An  OC  recommended  for  promotion 
receives  55  points. 

•  A  Class  One  recommended  for 
promotion  receives  45  points. 

•  A  Class  Two  recommended  for 
promotibn  receives  35  points. 

•  A  Class  Three  recommended  for 
promotion  receives  25  points. 

•  A  Class  Four  recommended  for 
promotion  receives  15  points. 

•  Those  not  recommended  for 
promotion  and  >iot  low-ranked  receive 
10  points. 

•  Officers  who  are  low-ranked  receive 
no  points. 

(5)  Points  are  given  also  for  awards 
that  are  recommended  by  each  of  the 
previous  S  Selection  Boards. 

•  A  Sustained  Superior  Performance 
Award  or  cash  award  (SSPA)  receives  3 
points. 

•  A  Meritorious  Step  Increase  (MSI) 
receives  5  points. 

•  Performance  Pay  (SFS  only) 
receives  5  points. 

•  Presidential  Award  (SFS  only) 
receives  10  points. 

.05  Employees  are  rank-ordered 
within  subgroup  based  on  the  number  of 
points  received.  Those  with  the  fewest 
points  go  to  the  bottom  of  the  list  and 
are  released  first.  Those  with  the  most 
points  are  at  the  top  of  the  list  and  are 
the  last  to  be  released. 

.06  FS  employees  compete  for 
retention  only  within  their  competitive 
level.  There  is  no  right  to  displace 
employees  in  another  competitive  level. 

Section  7.  Breaking  Ties  in  Retention 
Standing 

.01  The  first  tie  breaker  is  among 
those  with  equal  points  within  a 
subgroup  is  to  release  first  anyone  who 
has  been  low-ranked  during  the 
previous  5  years. 

.02  If  needed,  the  next  tie  breaker  is 
use  results  of  Selection  Boards,  prior  to 
the  last  5  Boards  being  considered,  for 
up  to  2  additional  years.  As  soon  as  the 
tie  is  broken,  for  example  in  year  6.  the 
officer  with  the  least  number  of  points 
is  be  released  first. 


.03  If  after  all  of  the  above,  there  is 
still  a  tie,  the  tie  will  be  broken  based 
on  a  lottery. 

Section  8.  Extension  of  Effective  Date  of 
RIF 

Management  may  allow  an  employee 
to  remain  on  the  rolls  for  up  to  a  year 
past  the  effiective  date  of  the  RTF  for  the 
needs  of  the  service.  For  example,  if 
serious  disruptions  would  occur  in 
overseas  staffing,  management  could 
approve  a  one-year  extension  of  the 
appointment  of  an  employee  reached  for 
release  from  the  competitive  level. 

Section  9.  Transfer  of  Function 

.01  This  section  is  applicable  when 
the  work  of  one  or  more  employees  is 
moved  frism  one  competitive  area  to 
another  as  a  transfer  of  function 
regardless  of  whether  or  not  the 
movement  is  made  under  authority  of  a 
statute.  Executive  order,  reorganization 
plan,  or  other  authority. 

.02  Reduction  in  force  procedures  will 
be  used  in  the  losing  competitive  area 
to  identify  the  employees  to  be 
transferred. 

Section  10.  Access  to  Retention  Records 

All  employees  covered  by  these 
regulations  are  entitled  to  review 
retention  registers. 

Section  11.  Benefits/Placement 
Assistance 

.01  Any  employee  at  Class  One  or 
higher,  who  is  separated  through  RIF,  is 
eligible  for  an  immediate  annuity  in 
accordance  with  Section  806  of  the 
Foreign  Service  Act  of  1980,  as 
amended.  Officers  below  the  Class  One 
level  are  eligible  for  an  immediate 
aimuity  if  they  meet  the  age  and  service 
requirements  for  voluntary  retirement. 

.02  Otherwise,  they  receive  severance 
benefits  in  accordance  with  Section 
609(b)  of  the  Foreign  Service  Act  of 
1980,  as  amended,  as  follows: 

(1)  A  payment  equal  to  one-twelfth  of 
a  year's  salary  at  his  or  her  current 
salary  rate  for  each  year  of  service  and 
proportionately  for  a  fraction  of  a  year, 
but  not  to  exceed  a  total  of  one  year's 
salary  at  the  officer's  current  rate  and, 
(2)  a  refund  of  the  contributions  made 
by  the  officer  to  the  Foreign  Service 
Retirement  and  Disability  Fund  (FSRD). 
except  that  in  lieu  of  a  refund  an  officer 
who  has  at  least  5  years  of  service  credit 
toward  retirement  under  the  FSRD 
system  may  elect  to  receive  an  annuity, 
beginning  at  age  60.  Those  enrolled  in 
the  Foreign  Service  Pension  System 
(FSPS),  who  have  completed  at  least  5 
years  of  creditable  service,  may  elect  to 
receive  a  deferred  annuity  at  age  62. 


.03  An  officer  cannot  receive  an 
immediate  armuity  and  severance 
benefits. 

Section  12.  Rig^t  to  Appeal 

.01  An  employee  has  the  right  to 
appeal  the  RIF  action  to  the  Merit 
Systems  Protection  Board  (MSPB)  or  use 
the  Foreign  Service  grievance 
procedure,  but  not  both. 

.02  MSPB  Appeals. 

Appeals  to  MSPB  must  be  filed  during 
the  30  calendar  days  beginning  with  the 
day  after  the  effective  date  of  the  RIF 
action. 

.03  Foreign  Service  Grievance  Board. 

Grievances  are  limited  to  cases  of 
violation  or  inappropriate  use  of  RIF 
authority  by  the  Agency.  Such 
grievances  are  initiated  at  the  Agency 
level  with  the  Office  of  Foreign  Service 
Personnel,  and  must  be  submitted 
within  20  days  after  the  effective  date  of 
the  Reduction-in-Force.  The  filing  of  a 
grievance  does  not  change  the  effective 
date  of  the  action  proposed  in  this 
notice. 

|FR  Doc.  96-4373  Filed  2-26-96;  8:45  ami 
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Foreign-Trade  Zones  Board 
[OrtfwNo.aeZ] 

Expansion  of  Foreign-Trade  Zone  70, 
Detroit,  Michigan,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Greater  Detroit  Foreign  Trade  Zone,  Inc.. 
grantee  of  Foreign-Trade  Zone  70,  for 
authority  to  expand  its  general-purpose 
zone  to  include  jet  fuel  storage  and 
distribution  facilities  at  the  Detroit 
Metropolitan  Wayne  County  Airport 
was  filed  by  the  Board  on  May  4.  1995 
(FTZ  Docket  20-95,  60  FR  25886,  5/15/ 
95);  and. 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
a'nd  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  70  is 
approved,  subject  to  the  Act  and  the 
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Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC,  this  20th  day  of 
Febniaiy  1996. 
SoMU  G.  EMVBun. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
John  J.  DiPoBto,  Jr.,  I 

Executive  Secretary. 

[FR  Doc  96-4417  Filed  2-26-96;  8:45  am) 
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bitamatlonal  Trade  Administration 
IA-i22-eoii  I 

Brass  Sheet  and  Strip  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTXHt:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
one  respondent,  the  Department  of 
Commerce  (the  Department)  has 
conducted  an  administrative  review  of 
the  antidimiping  duty  order  on  brass 
sheet  and  strip  from  Canada.  The  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States  for  the  period  January  1, 1994 
through  December  31, 1994. 

We  have  preliminarily  determined 
that  U.S.  sales  have  not  been  made 
below  the  normal  value  (NV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  NV.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  February  27, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  H.  Park  or  John  Kugelman,  Office 
of  Antidimiping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION:        j 

Background 

On  January  12. 1987.  the  Department 
published  in  the  Federal  Register  (52 
FR  1217)  the  antidumping  duty  order  on 


brass  sheet  and  strip  (BSS)  from  Canada. 
On  January  12, 1995,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportimity  to  Request  an 
Administrative  Review"  of  this 
antidumping  duty  order  for  the  period 
of  January  1, 1994  through  December  31, 
1994  (60  FR  2941).  We  received  a  timely 
request  for  review  from  the  respondent, 
Wolverine  Tube  (Canada),  Inc. 
(Wolverine).  On  February  15. 1995,  the 
Department  initiated  a  review  of 
Wolverine  (60  FR  8629).  The  period  of 
review  (POR)  is  January  1, 1994  though 
December  31, 1994. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  BSS,  other  than  leaded 
and  tin  BSS.  The  chemical  composition 
of  the  covered  products  is  currently 
defined  in  the  Copper  Development 
Association  (C.D.A.)  200  Series  or  the 
Unified  Numbering  System  (U.N.S.) 
C2000.  Products  whose  chemical 
composition  is  defined  by  other  C.D.A. 
or  U.N.S.  series  are  not  covered  by  this 
order. 

The  physical  dimensions  of  the 
products  covered  by  this  review  are  BSS 
of  solid  rectangular  cross  section  over 
0.006  inches  (0.15  millimeters)  through 
0.188  inches  (4.8  millimeters)  in 
finished  thickness  or  gauge,  regardless 
of  width.  Coil,  wound-on-reels  (traverse 
wound),  and  cut-to- length  products  are 
included.  During  the  review  period  such 
merchandise  was  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheadings  7409.21.00  and  7409.29.00. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  for 
Customs  purposes,  the  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Pursuant  to  the  final  affirmative 
determination  of  circumvention  of 
antidumping  duty  order,  we  determined 
that  brass  plate  used  in  the  production 
of  BSS  falls  within  the  scope  of  the 
antidumping  duty  order  on  BSS  from 
Canada.  See  Brass  Sheet  and  Strip  from 
Canada:  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order.  58  FR  33610 
(June  18, 1993). 

The  review  covers  one  Canadian 
manufacturer/exporter,  Wolverine,  and 
the  period  January  1,  1994  through 
December  31,  1994. 


United  States  Price  (USP) 

In  calculating  USP  for  Wolverine,  the 
Department  treated  respondent's  sales 
as  export  price  (EP),  as  defined  in 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unaffiliated  U.S.  purchasers  prior  to  the 
date  of  importation. 

We  calculated  EP  based  on  packed, 
delivered,  duty-paid  prices  to 
unaffiliated  customers  in  the  United 
States.  We  made  deductions  from  the 
gross  unit  price,  where  appropriate,  for 
inland  freight — plant/warehouse  to  port 
of  exit,  brokerage  and  handling, 
international  freight,  and  U.S.  customs 
duty,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  We  added  to  the 
gross  unit  price  packing  costs  for 
shipment  to  the  United  States,  where    . 
applicable,  pursuant  to  section 
772(c)(1)(A)  of  the  Act. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Cost  of  Production  Analysis 

Because  the  Department  disregarded 
sales  below  the  cost  of  production  (COP) 
in  the  last  completed  review  of 
Wolverine,  we  have  reasonable  grounds 
to  believe  or  suspect  that  sales  below 
the  COP  may  have  occiured  during  this 
review.  See  Section  773(b)(2)(A)(ii)  of 
the  Act  and  Brass  Sheet  and  Strip  from 
Canada;  Final  Results  of  Antidumping 
Administrative  Review,  60  FR  49582 
(September  26, 1995).  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of 
Wolverine. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general  and  administrative  expenses 
(SG&A)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment.  We  relied  on  the  home 
market  sales  and  COP  information 
provided  by  Wolverine  in  its 
questionnaire  responses. 

We  compared  COP  to  the  reported 
home  market  prices  on  a  product- 
specific  basis,  less  any  applicable 
movement  charges,  and  rebates.  In 
accordance  with  section  773(b)(1)  of  the 
Act,  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  within 
an  extended  period  of  time  in 
substantial  quantities,  and  whether  such 
sales  were  made  at  prices  which 
permitted  recovery  of  all  costs  within  a 
reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 


Wolverine's  home  market  sales  of  a 
given  product  were  at  prices  less  than 
the  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  within  an  extended 
period  of  time  in  "substantial 
quantities."  Where  20  percent  or  more 
of  Wolverine's  home  market  sales  of  a 
given  product  were  at  prices  less  than 
the  COP.  we  disregarded  the  below-cost 
sales  because  we  determined  that  the 
below-cost  sales  were  made  vdthin  an 
extended  period  of  time  in  "substimtial 
quantities",  in  accordance  with  section 
773(b)(2)(B)  of  the  Act,  and  because  we 
determined  that  the  below-cost  home 
market  sales  of  a  given  product  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time,  in  accordance  with  section 
773(b)(2)(D)  of  the  Act. 

The  results  of  our  cost  test  indicated 
that  within  an  extended  period  of  time, 
for  certain  home  market  products,  more 
than  20  percent  of  the  home  market 
sales  were  sold  at  prices  below  theCOP. 
In  addition,  no  evidence  was  presented 
to  indicate  that  below-cost  prices  would 
permit  tlie  recovery  of  all  costs  within  . 
a  reasonable  period  of  time.  Thus,  we 
excluded  these  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

Normal  Value  (NV) 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act. 
we  based  NV  on  the  prices  at  which  the 
foreign  like  products  were  first  sold  for 
consumption  in  the  exporting  country. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  compared  EP  sales  to  sales 
in  the  home  market  of  identical 
merchandise. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  coimtry, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade  and,  to 
the  extent  practicable,  at  the  same  level 
of  trade  as  the  EP,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act.  We 


made  adjustments,  where  Applicable,  for 
expenses  incident  to  placing  the  foreign 
bke  product  in  condition  packed  ready 
for  shipment  to  the  place  of  delivery  to 
the  purchaser  and  home  tnarket  credit 
expenses,  in  accordance  with  section 
773(a)(6)(B)(ii)  of  the  Act.  We  increased 
home  market  price  by  U.S.  packing  costs 
in  accordance  with  section  773(a)(6)(A) 
of  the  Act  and  reduced  it  by  home 
market  packing  costs  in  accordance  with 
section  773(a)(6)(B)  of  the  Act.  Prices 
were  reported  net  of  value-added  taxes 
(VAT)  and,  therefore,  no  adjustment  for 
VAT  was  necessary.  In  accordance  with 
section  773(a)(6)(C)  of  the  Act,  we 
increased  NV  by  adding  U.S.  credit 
expense.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manufacturer^xporter 

Period 

Margin 
(per- 
cent) 

Wolverine  Tube  (Can- 
ada). Inc 

1/01/94-12/ 
31/94 

0.00 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,,if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Case  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  pubUcation.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  The 
Etepartment  will  issue  the  final  results 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  issues  raised 
in  any  such  written  comments  or  at  a 
hearing,  within  180  days  of  issuance  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  frt)m  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  dumping  duties  on  entries 


of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  BSS  from  Canada  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act;  (1)  The  cash 
deposit  rate  for  Wolverine  will  be  the 
rate  established  in  the  final  results  of 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original 
LTFV  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufactiuer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in 
these  reviews,  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  these 
or  any  previous  reviews,  the  cash 
deposit  rate  will  be  8.10  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation  (52  FR  1217,  January  12, 
1987). 

This  notice  serves  as  a  preliminary 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  49  CFR-353. 34(d).  Timely  wTitten 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 
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Dated:  February  22. 1996. 
SuHB  G.  Eaenun, 
Assistant  Secretary  for  Import  I 

Administration. 

[FR  Doc  96-4418  Filed  2-26-96:  8:45  am) 
I  coot  3Bie-0S-P 


{A-412-B17]  I 

Notio*  of  Postponement  of  Preliminary 
Delenninatlon:  Antidumping  Duty 
Invwtfgation  of  Foam  Extruded  PVC 
and  Polystyrene  Framing  Stocii  From 
the  United  Kingdom 

AOENCT:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch  or  Erik  Warga,  Office  of 
<\ntidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-3773,  or  (202)  482- 
0922,  respectively.  . 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA) 

Postponement  of  Preliminary        I 
Determination 

On  February  16, 1996,  petitioner, 
Marley  Mouldings,  made  a  timely 
request  that  the  Department  of 
Commerce  postpone  until  Friday,  May 
3, 1996,  its  preliminary  determination 
in  this  investigation.  Accordingly, 
pursuant  to«ection  733(c)(1)(A)  of  the 
Act,  we  have  done  so. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

Dated:  February  20, 1996.  | 

Bubara  R.  Stafibrd, 

Deputy  Assistant  Secretary  for  Investigations, 
Import  Administration. 

IFR  Doc.  96-4419  Filed  2-26-96;  8:45  am) 

MLUNQ  OOOC  3S10-06-P 


Rorida  International  University,  et  ai.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 


Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  95-100.  Applicant: 
Florida  International  University,  Miami, 
FL  33199.  Instrument:  Electron 
Microscope,  Model  CM200. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  See  notice  at  60  FR 
58330,  November  27, 1995.  Order  Date: 
December  27,  1994. 

Docket  Number:  95-102.  Applicant: 
State  University  of  New  York  at  Buffalo, 
Amherst,  NY  14260.  Instrument: 
Electron  Microscope,  Model  JEM-2010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  60  FR 
58330.  November  27, 1995.  Order  Date: 
March  17,  1995. 

Docket  Number:  95-107.  Applicant: 
U.S.  Department  of  Commerce, 
Gaithersburg.  MD  20899.  Instrument: 
Electron  Microscope,  Model  CM300. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  See  notice  at  60  FR 
62390,  December  6,  1995.  Order  Date: 
September  16, 1994. 

Docket  Number.  95-108.  Applicant: 
VA  Medical  Center  of  Gainesville, 
Gainesville.  FL  32608-1197.  Instrument: 
Electron  Microscope,  Model  CMIOO. 
Manufacturer:  Philips.  The  Netherlands. 
Intended  Use:  See  notice  at  60  FR 
62390,  December  6, 1995.  Order  Date: 
September  25.  1995. 

Docket  Number:  95-112.  Applicant: 
The  Scjipps  Research  Institute,  La  Jolla, 
CA  92037.  /nsfrumenf;  Electron 
Microscope,  Model  CMlOO. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  See  notice  at  60  FR 
62390,  December  6, 1995.  Order  Date: 
August  29, 1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 

Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  96-4420  Filed  2-26-96;  8:45  am] 
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Rutgers  University,  et  ai.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty>Free  Entry  of  Scientific 
instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactiu^d  in  the  United 
States. 

Docket  Number:  95-101.  Applicant: 
Rutgers  University,  Piscataway,  NJ 
08855.  Instrument:  Chlorophyll 
Fluorescence  Measuring  System,  Model 
PAM  101.  Manufacturer:  Walz  (Mess- 
und  Regeltechnik),  Germany.  Intended 
Use:  See  notice  at  60  FR  57222, 
November  14, 1995.  Reasons:  The 
foreign  instrument  provides:  (1) 
fluorescence  rate  measiu^ments  under 
sunlight  conditions,  (2)  flash  trigger 
control  variable  between  100  msec  and 
10  000  sec,  and  (3)  high  kinetic 
resolution  at  100  Hz.  Advice  Received 
From:  National  Institutes  of  Health, 
Januanr  29, 1996. 

Docket  Number:  95-103.  Applicant: 
University  of  Virginia,  Charlottesville, 
VA  22906.  Instrument:  SIR  Mass 
Spectrometer,  Model  OPTIMA. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  See 
notice  at  60  FR  58330,  November  27, 
1995.  Reasons:  The  foreign  instrument 
provides  continuous  flow  gas 
chromatography-combustion  and  an 
internal  precision  of  0.01  per  mil  for  5 
bar  jU  of  CO2.  Advice  Received  From: 
National  Institutes  of  Health,  January 
30, 1996. 

Docket  Number:  95-106.  Applicant: 
Pennsylvania  State  University, 
University  Park,  PA  16802.  Instrument: 
Cold  Stage  for  Time-of-Flight  SIMS. 
Manufacturer:  Kore  Technology,  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  60  FR  62390,  December  6, 
1995.  Reasons:  The  foreign  instrument 
provides  vibrational  stability  to  allow 
imaging  with  spatial  resolution  to  20  nm 
and  a  demoimtable  sample  holder. 
Advice  Received  From:  National 
Institutes  of  Health,  January  30. 1996. 

Docket  Number:  95-110.  Applicant: 
National  Institutes  of  Standaitls  and 
Technology,  Gaithersburg,  MD  20899. 
Instrument:  Mass  Spectrometer,  Model 


JMS-700.  Manufacturer:  JEOL.  Japan. 
Intended  Use:  See  notice  at  60  FR 
62390,  December  6, 1995.  Reasons:  The 
foreign  instrument  provides  high 
precision  measurements  of  the  ratios  of 
intensities  of  two  or  more  ions  from 
compounds  eluting  from  capillary  gas 
chromatography  columns  and  double- 
focusing  magnetic  sector  geometry  with 
resolution  to  60  000.  Advice  Received 
From:  National  Institutes  of  Health, 
January  30, 1996. 

Docket  Number:  95-111.  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  WI  53706.  Instrument:  Mode- 
locked  Solid  State  Laser.  Manufacturer: 
Microlase  Optical  Systems,  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  60 
FR  62390,  December  6, 1996.  Reasons: 
The  foreign  instrument  provides:  (1)  a 
resonator  with  passive  mode-locking 
capability,  (2)  short  pulse  duration  < 
300  femtoseconds,  and  (3)  fi«quency 
doubling  to  660  nanometers.  Advice 
Received  From:  National  Institutes  of 
Health,  January  31, 1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 

Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  96-4421  Filed  2-26-96;  8:45  am) 
BILLING  COOE  3510-D8-F 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  021596q 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 

Management  Council  (Coimcil)  and  its 

advisory  entities  will  hold  public 

meetings. 

DATES:  The  meetings  will  be  held  March 

11-15, 1996. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Red  Lion  Hotel  -  Columbia  River, 


1401  North  Hayden  Island  Drive, 
Portland,  OR  97217;  telejjhone:  (503) 
283-2111. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224,  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
Council  meeting  will  begin  on  March 
12.  at  8:00  a.m.  in  a  closed  session  (not 
open  to  the  public)  to  discuss  litigation. 
The  open  session  begins  at  8:30  a.m. 
The  Council  meeting  will  reconvene  at 
8:00  a.m.  each  day.  March  13  through 
March  15.  The  meetings  may  continue 
each  day  into  the  evening  hours,  if 
necessary,  to  complete  business. 

The  following  items  are  on  the 
tDouncil  agenda: 

A.  Call  to  Order 

B.  Salmon  Management 

1.  Review  of  1995  Fisheries  and 
Summary  of  1996  Stock  Abundance 
Estimates; 

2.  Preliminary  Definition  of  1996 
Management  Options; 

3.  Status  of  Reviews  to  Determine 
Causes  of  Stock  Declines  for  Several 
Puget  Sound  Chinook  Stocks.  Strait  of 
Juan  de  Fuca  Coho.  and  Quillayute 
Chinook; 

4.  Adoption  of  1996  Management 
Options  for  Salmon  Technical  Team 
Analysis; 

5.  Schedule  of  Hearings  and 
Appointment  of  Hearing  Officers;  and 

6.  Adoption  of  1996  Management 
Options  for  Public  Review. 

C.  Groundfish  Management 

1.  Status  of  Federal  Regulations; 

2.  Pacific  Whiting  Acceptable 
Biological  Catch/Harvest  Guideline  for 
1996; 

3.  Pacific  Whiting  Allocation  and 
Management  After  1996; 

4.  Status  of  Plan  Amendments  to 
Allow  Landing  of  Salmon  in  the  Pacific 
Whiting  Fishery;  and 

5.  Status  of  Analysis  of  Long  Term 
Fixed  Gear  Sablefish  Management 
Alternatives. 

D.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee; 

2.  Status  of  Legislation; 

3.  Report  to  Congress  on  Impacts  of 
Seals  and  Sea  Lions  on  West  Coast 
Marine  Ecosystems; 

4.  Appointments; 

5.  Revisions  to  Council  Operation 
Procedures; 

6.  Report  of  the  Coast  Guard  Pacific 
Regional  Fishery  Training  Team;  and 

7.  Adopt  April  1996  Agenda. 

E.  Habitat  Issues 

1.  Report  of  the  Habitat  Steering 
Group; 


2.  Public  Comments:  and 

3.  Council. 

F.  Pacific  Halibut  Management 

1.  Status  of  Implementation  of 
Council  Recommendations  for  1996 
Fisheries; 

2.  Results  of  International  Pacific 
Halibut  Commission  Annual  Meeting; 
and 

3.  Incidental  Catch  in  the  Troll 
Salmon  Fishery- 
Other  Meetings 

The  Salmon  Technical  Team  will 
meet  on  March  11-15,  as  ne*;essar>,  to 
address  salmon  management  issues 
related  to  Council  agenda  items. 

The  Salmon  Advisory  Subpanel  will 
convene  on  March  11  at  9:00  a.m..  and 
March  12-15  at  8:00  a.m.,  to  address 
salmon  management  items  on  the 
Council  agenda. 

The  Habitat  Steering  Group  will 
convene  on  March  11  at  10:00  a.m.,  to 
consider  activities  affecting  the  habitat 
of  fish  stocks  managed  by  the  Council. 

The  Scientific  and  Statistical 
Committee  will  convene  on  March  11  at 
11:00  a.m.,  and  March  12  at  8:00  a.m., 
to  address  scientific  issues  related  to 
Council  agenda  items. 

The  Budget  Committee  will  convene 
on  March  11  at  2:00  p.m.,  to  review  the 
fiscal  year  1996  budget  situation. 

The  Puget  Sound  Stock  Review 
Committee  will  convene  on  March  14  at 
3:00  p.m.,  to  continue  their  review  of 
chinook  and  coho  salmon  stoc;ks  under 
the  Council's  overfishing  definition. 

The  Enforcement  Consultants  meet  on 
March  12  and  March  14  at  7:00  p.m..  to 
address  enforcement  issues  related  to 
Council  agenda  items. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  after 
March  i.  1996. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  Februar>-  21, 1996. 
Richard  W.  Surdi. 
Acting  Director,  Office  ofFishenes 
Conservation  and  Management.  Sational 
Marine  Fisheries  Senice. 
IFR  Doc.  96-4335  Filed  2-26-96.  8:45  ami 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for  a 

scientific  research  permit  (P504G)  and 

modifications  to  two  scientific  research 

pennits  {P770#66  and  P770#68). 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Army  Cor{>s  of  Engineers  at 
Walla  Walla,  WA  (Corps)  has  applied  in 
due  fonn  for  a  permit  and  the  Coastal 
2k)ne  and  Estuarine  Studies  Division, 
NMFS  in  Seattle.  WA  (CZESD)  has 
applied  in  due  form  for  modifications  to 
permits  to  take  endangered  and 
threatened  species  for  the  purpose  of 
scientific  research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  March  28, 1996. 
ADDRESSES:  The  applications  and 
related  docimients  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR8. 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland.  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  The  Corps 
requests  a  permit  and  CZESD  requests 
modifications  to  permits  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

The  Corps  (P504G)  requests  a  5-year 
permit  to  directly  take  juvenile, 
threatened.  Snake  River  spring/summer 
and  fall  chinook  salmon  (Oncorhynchus 
tshav/ytscha)  and  juvenile,  endangered. 
Snake  River  sockeye  salmon 
(Qncor/rync/ius  nerka)  and  to 
incidentally  take  adult,  threatened, 
Snake  River  spring/simmier  and  fall 
Chinook  salmon  associated  vdtb  a  study 
designed  to  monitor  the  operation  of  the 
new  juvenile  fish  bypass  system  at  Ice 
Harbor  Dam  on  the  Snake  River  in 
Washington.  Run-of-the-river  juvenile 
fish,  a  proportion  of  which  will  be  ESA- 
listed  fish,  are  proposed  to  be  sampled 
from  the  bypass  system,  anesthetized, 
handled,  allowed  to  recover  from  the 
anesthetic,  and  released.  The  primary 
purpose  of  sampling  will  be  to  ascertain 
fish  condition  and  thereby  certify  that 
the  bypass  system  is  functioning 
correctly.  Some  adult  fish,  including 


listed  adult  salmon,  are  expected  to  fall 
back  through  the  juvenile  bypass  system 
and  are  proposed  to  be  incidentally 
captured  and  handled  to  return  them  to 
the  river. 

CZESD  (P770#66)  requests 
modification  3  to  permit  900  to  allow 
their  annual  take  of  listed  juvenile  fish 
authorized  for  Study  1,  Survival 
Estimates  for  the  Passage  of  Juvenile 
Salmonids  through  Dams  and 
Reservoirs,  to  be  supplemented  with 
juvenile,  listed.  Snake  River  spring/ 
summer  chinook  salmon  captured 
indirectly  by  the  National  Biological 
Service  (NBS),  in  association  with  a  fall 
chinook  saliAon  study,  under  the  , 
authority  of  permit  817.  Permit  900 
authorizes  CZESD  to  directly  take 
juvenile,  threatened,  naturally-produced 
and  artificially-propagated.  Snake  River 
spring/summer  chinook  salmon  and 
incidentally  take  juvenile,  threatened. 
Snake  River  fall  chinool^almon  and 
juvenile,  endangered.  Snake  River 
sockeye  salmon  for  Study  1.  In  addition, 
CZESD  would  like  to  add  the  fi«e- 
flowing  Snake  River,  upstream  of  Lower 
Granite  Reservoir,  as  a  primary  release 
location  for  the  listed  juvenile  fish 
authorized  to  be  captured  and  handled 
for  Study  1.  CZESD  also  requests  a  take 
of  listed  species  associated  with  an 
additional  project  under  Study  1 
designed  to  evaluate  the  new  surface 
collector  at  Lower  Granite  Dam  on  the 
Snake  River  in  Washington. 
Modification  3  would  be  valid  for  the 
duration  of  Study  1  of  the  permit.  Study 
1  of  permit  900  expires  on  December  31, 
1998. 

CZESD  (P770#68)  requests 
modification  2  to  permit  946  to  adjust 
for  changes  in  the  anticipated  1996  take 
associated  with  Study  2,  Estuarine 
Recovery  of  Passive  Integrated 
Transponder-tagged  Juvenile  Salmonids 
from  the  Lower  Granite  Dam 
Transportation  Study.  Permit  946 
authorizes  CZESD  to  take  juvenile, 
threatened,  naturally-produced  and 
artificially-propagated,  Snake  River 
spring/summer  chinook  salmon  and 
juvenile,  endangered,  Snake  River 
sockeye  salmon  for  Study  2.  For  the 
modification,  CZESD  requests  an 
increase  in  the  take  of  juvenile, 
endangered.  Snake  River  sockeye 
salmon.  Modification  2  would  be  valid 
for  the  duration  of  Study  2  of  the 
permit.  Study  2  of  permit  946  expires  on 
December  31, 1999. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
any  of  these  applications  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 


NOAA.  All  statements  and  opinions 
contained  in  these  application 
svunmaries  are  those  of  the  applicants 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Dated:  February  20, 1996. 
Russell  J.  Bellmer, 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  96-4336  Filed  2-26-96;  8:45  am] 
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Guidance  on  the  Application  of  €est 
Management  Practices  to  Mechanical 
Silvicultural  Site  Preparation  Activities 
for  the  Establishment  of  Pine 
Plantations  In  the  Southeast 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  and  the  Army  Corps  of 
Engineers  (Corps)  issued  a 
Memorandum  to  the  Field  dated 
November  28, 1995,  on  the  application 
of  best  management  practices  to 
mechanical  silvicultural  site  preparation 
activities  for  the  establishment  of  pine 
plantations  in  the  Southeast.  The 
purpose  of  the  guidance  is  to  clarify 
those  circimistances  where  mechanical 
silvicultural  site  preparation  activities 
conducted  in  accordance  with  best 
management  practices  will  not  require  a 
Clean  Water  Act  Section  404  permit. 
Discussions  with  representatives  of  the 
forest  industry,  environmental 
organizations  and  State  agencies 
provided  key  input  during  guidance 
development.  The  clarification  of  this 
site  preparation  issue  relies  in  large  part 
on  State  expertise  in  the  development 
and  implementation  of  best 
management  practices  associated  with 
Forestry  activities  in  wetlands.  The 
guidance  also  discusses  EPA  and  Corps 
support  of  follow-up  efforts  by  the 
States  and  private  interests  to  promote 
efi'ective  b^t  management  practices  and 
protect  wetland  resoiux;es  in 
Southeastern  States. 
FOR  FURTHER  INFORMATION  CONTACT: 
Details  are  available  from  EPA  and 
Corps  field  staff  listed  at  the  end  of  the 
memorandum,  or  Mr.  John  Goodin 
(EPA)  at  (202)  260-9910  or  Mr.  Victor 
Cole  (Corps)  at  (202)  761-0201. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  the  subject  guidance 


previously  provided  to  the  EPA  and 
Corps  field  offices. 

Daniel  R.  Bums, 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Memorandum  to  the  Field — Corps  and 
EPA  Regulatory  Program  Chiefi) 

Subject:  Application  of  Best 
Management  Practices  to  Mechanical 
Silvicultural  Site  Preparation  Activities 
for  the  Establishment  of  Pine 
Plantations  in  the  Southeast. 

Date:  November  28, 1995. 

This  memorandum '  clarifies  the 
applicability  of  forested  wetlands  best 
management  practices  to  mechanical 
silvicultural  site  preparation  activities 
for  the  establishment  of  pine  plantations 
in  the  Southeast.  Mechanical 
silvicultural  site  preparation  activities  ^ 
conducted  in  accordance  with  the  best 
management  practices  discussed  below, 
which  are  designed  to  minimize  impacts 
to  the  aquatic  ecosystem,  will  not 
require  a  Clean  Water  Act  Section  404 
permit.  These  best  management 
practices  further  recognize  that  certain 
wetlands  should  not  be  subject  to 
impermitted  mechanical  silvicultural 
site  preparation  activities  because  of  the 
adverse  nature  of  potential  impacts 
associated  with  these  activities  on  these 
sites. 

This  memorandum  recognizes  State 
expertise  that  is  reflected  in  the 
development  and  implementation  of 
regionally  specific  best  management 
practices  (BMPs)  associated  with 
forestry  activities  in  wetlands.  Such 
BMPs  encourage  sound  silvicultural 
operations  while  providing  protection  of 
certain  wetlands  functions  and  values. 
The  U.S.  Army  Corps  of  Engineers 
(Corps)  and  the  U.S.  Environmental 
Protection  Agency  (EPA)  believe  that  it 
is  appropriate  to  apply  the  Clean  Water 
Act  Section  404  program  in  a  manner 
that  builds  fit)m,  and  is  consistent  with, 
this  State  experience.  The  Agencies  will 
support  and  assist  State  efforts  to  build 
upon  these  BMPs  at  the  State  level,  to 
ensure  that  mechanical  silvicultural  site 
preparation  is  conducted  in  a  manner 
that  best  reflects  the  specific  wetlands 


'  This  guidance  is  written  to  provide 
interpretation  and  clarification  of  existing  EPA  and 
Corps  regulations  and  does  not  change  any 
substantive  requirementfof  these  regulations.  This 
memorandum  is  further  intended  to  provide 
clarification  regarding  the  exercise  of  discretion 
under  current  agency  regulations. 

'Mechanical  silvicuhural  site  preparation 
activities  include  shearing,  raking,  ripping, 
chopping,  windrowing,  piling,  and  other  similar 
physical  methods  used  to  cut,  break  apart,  or  move 
logging  debris  following  harvest  for  the 
establishment  of  pine  plantations. 


resource  protection  and  management 
goals  of  each  State. 

Introduction 

Forested  wetlands  exhibit  a  wide 
variety  of  water  regimes,  soils,  and 
vegetation  types  that  in  turn  provide  a 
myriad  of  fiinctions  and  values.  The 
States  in  the  Southeast  contain  forested 
wetlands  systems  that  in  many  cases  are 
also  subject  to  ongoing  timber 
operations.  In  developing  silvicultural 
BMPs,  States  have  identified  those 
specific  forestry  practices  that  will 
protect  water  quality.  This  guidance  was 
developed  to  respond  to  questions 
regarding  the  applicability  of  Section 
404  to  mechanical  silvicultural  site 
preparation  activities.  EPA  and  the 
Corps  relied  extensively  on  existing 
State  knowledge  to  protect  aquatic 
ecosystems  urith  BMPs,  including  the 
types  of  wetlands,  types  of  activities, 
and  BMPs  described  below. 

This  memorandum  reflects 
information  gathered  from  the 
southeastern  United  States,  where 
mechanical  silvicultural  site  preparation 
activities  are  associated  with  the 
establishment  of  pine  plantations  in 
wetlands.3  As  such,  this  memorandum, 
and  particularly  the  descriptions  of 
wetlands,  activities,  and  BMPs, 
necessarily  focus  on  this  area  of  the 
country.  However,  the  guidance 
presented  is  generally  applicable  when 
addressing  mechanical  silvicultural  site 
preparation  activities  in  wetlands 
elsewhere  in  the  country. 

Circumstances  Where  Mechanical 
Silvicultural  Site  Preparation  Activities 
Requires  a  Permit 

The  States,  in  coordination  with  the 
forestry  community  and  the  public, 
have  recognized  that  mechanical 
silvicultural  site  preparation  activities 
may  have  measurable  and  significant 
impacts  on  aquatic  ecosystems  when 
conducted  in  wetlands  that  are 
permanently  flooded,  intermittently 
exposed,  and  semi-permanently 
flooded,  and  in  certain  additional 
wetland  communities  that  exhibit 
aquatic  functions  and  values  that  are 
more  susceptible  to  impacts  from  these 
activities.  For  the  wetland  types 
identified  in  this  section,  it  is  most 
effective  to  evaluate  proposals  for  site 
preparation  and  potential  associated 
environmental  effects  on  a  case-by-case 
basis  as  part  of  the  individual  permit 
process.  Therefore,  mechanical 
silvicultural  site  preparation  activities 


in  the  areas  listed  below  require  a 
permit.* 

A  permit  will  be  required  in  the 
following  areas  unless  they  have  been  so 
altered  through  past  practices  (including 
the  installation  and  continuous 
maintenance  of  water  management 
structures)  as  to  no  longer  exhibit  the 
distinguishing  characteristics  described 
below  (see  "Circumstances  Where 
Mechanical  Silvicultural  Site 
Preparation  Activities  Do  Not  Require  a 
Permit"  below).  Of  course,  discharges 
incidental  to  activities  in  any  wetlands 
that  convert  waters  of  the  United  States 
to  non-waters  always  require 
authorization  under  Clean  Water  Act 
Section  404. 

(1)  Permanently  flooded, 
intermittently  exposed,  and  semi- 
permanently flooded  wetlands.  The 
hydrology  of  permanently  flooded 
wetland  systems  is  characterized  by 
water  that  covers  the  land  surface 
throughout  the  year  in  all  years.  The 
hydrology  of  intermittently  exposed 
wetlands  is  characterized  by  surface 
water  that  is  present  throughout  the  year 
except  in  years  of  extreme  drought,  the 
hydrology  of  semi-permanently  flooded 
wetlands  is  characterized  by  surface 
water  that  persists  throughout  the 
growing  season  in  most  years  and.  when 
it  is  absent,  the  water  table  is  usually  at 
or  very  near  the  land  surface.*  Examples 
typical  of  these  wetlands  include 
Cypress-Gum  Swamps,  Muck  and  Peat 
Swamps,  and  Cypress  Strands/Domes. 

(2)  Riverine  Bottomland  Hardwood 
wetlands:  seasonally  flooded  (or  wetter) 
bottomland  hardwood  wetlands  within 
the  first  or  second  bottoms  of  the 
floodplains  of  river  systems.  Site- 
specific  characteristics  of  hydrology, 
soils,  vegetation,  and  the  presence  of 
alluvial  features  elaborated  in 
paragraphs  a,  b.  and  c  below  will  be 
determinative  of  the  boundary  of 
riverine  bottomland  hardwood 
wetlands.  National  Wetlands  Inventory- 
maps  can  provide  a  useful  reference  for 
the  general  location  of  these  wetlands 
on  the  landscape. 

(a)  the  hydrologic  characteristics 
included  in  this  definition  refer  to 
seasonally  flooded  or  wetter  river 
floodplain  sites  where  overbank 
flooding  has  resulted  in  alluvial  features 
such  as  well-defined  floodplains. 
bottoms/terraces,  natural  levees,  and 


'Information  was  considered  from  the  following 
Stales  in  the  Southeast:  Virginia,  North  Carolina. 
South  Carolina,  Georgia,  Florida.  Tennessee. 
Alabama,  Mississippi,  Louisiana,  and  Arkansas. 


<The  community  de«:riplioni  draw  extensively 
from:  Schafale.  M.P  ,  and  .^.S  WeaL|p>   1990 
Classification  of  the  Naluril  Communities  of  North 
Carolina.  North  Carolina  Natural  Heritage  Program. 
Raleigh.  NC.  325pp 

'Cowardin.  L.M  .  el  al.  1979.  Classification  of 
wetlands  and  deepwalpr  habitats  of  the  I'niled 
Stales.  U.S.  Fish  and  Wildlife  Service.  Washington, 
DC.  131  pp. 
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backswamps.-For  the  purposes  of  this 
guidance  definition,  "seasonally 
flooded"  bottomland  hardwood 
wetlands  are  characterized  by  surface 
water  that  is  present  for  extended 
periods,  especially  early  in  the  growing 
season*  (usually  greater  than  14 
consecutive  days),  but  is  absent  by  the 
end  of  the  season  in  most  years.  When 
surface  water  is  absent,  the  water  table 
is  often  near  the  land  surface.  Field 
indicators  of  the  presence  of  surface 
water  include  water-stained  leaves,  drift 
lines,  and  water  marks  on  trees. 

(b)  the  vegetative  characteristics 
included  in  this  definition  refer  to 
forested  wetlands  where  hardwoods 
dominate  the  canopy.  For  the  purposes 
of  this  guidance  definition,  riverine 
bottomland  hardwoods  do  not  include 
sites  in  which  greater  than  25%  of  the 
canopy  is  pine. 

(c)  The  soil  characteristics  included  in 
this  definition  refer  to  listed  hydric  soils 
that  are  poorly  drained  or  very  poorly 
drained.  For  the  purposes  of  this 
guidance  definition,  riverine 
bottomland  hardwoods  do  not  include 
sites  with  hydric  soils  that  are 
somewhat  poorly  drained  or  that,  at  a 
particular  site,  do  not  demonstrate 
chroma,  concretions,  and  other  field 
characteristics  verifying  it  as  a  hydric 
soil. 

(3)  White  Cedar  Swamps:  wetlands, 
greater  than  one  acre  in  headwaters  and 
greater  than  five  acres  elsewhere, 
underlain  by  peat  of  greater  than  one 
meter,  and  vegetated  by  natural  white 
cedar  representing  more  than  50%  of 
the  basal  area,  where  the  total  basal  area 
for  all  tree  species  is  60  square  feet  or 
greater. 

(4)  Carolina  Bay  wetlands:  oriented, 
elliptical  depressions  with  a  sand  rim. 
either  (a)  imderlain  by  clay-based  soils 
and  vegetated  by  cypress;  or,  (b) 
underlain  by  peat  of  greater  than  one- 
half  meter  and  typically  vegetated  with 
an  overstory  of  Red,  Sweet,  and  Loblolly 
Bays. 

(5)  Non-riverine  Forest  Wetlands: 
wetlands  in  this  group  are  rare,  high 
quality  wet  forests,  with  mature 
vegetation,  located  on  the  Southeastern 
coastal  plain,  whose  hydrology  is 
dominated  by  high  water  tables.  Two 
forest  community  types  fall  into  this 
group:  ^ 

(a)  Non-riverine  Wet  Hardwood 
Forests — poorly  drained  mineral  soil 
interstream  flats  (comprising  10  or  more 
contiguous  acres),  typically  on  the 


■Consistent  with  the  1987  Corps  of  Engineers 
Wetlands  Delineation  Manual,  growing  season 
starting  and  ending  dates  are  determined  by  the  28 
degrees  F  or  lower  temperature  threshold. 

'These  forest  types  are  a  subset  of  those 
described  in  Scha^le  and  Weakley.  1990. 


margins  of  large  peatland  areas, 
seasonally  flooded  or  saturated  by  high 
water  tables,  with  vegetation  dominated 
(greater  than  50%  of  basal  area  per  acre) 
by  swamp  chestnut  oak,  cherrybark  oak, 
or  laurel  oak  alone  or  in  combination. 

(b)  Non-riverine  Swamp  Forests — very 
poorly  drained  flats  (comprising  5  or 
more  contiguous  acres),  with  organic 
soils  or  mineral  soils  with  high  organic 
content,  seasonally  to  frequently 
flooded  or  saturated  by  high  water 
tables,  with  vegetation  dominated  by 
bald  cypress,  pond  cypress,  swamp 
tupelo,  water  tupelo,  or  Atlantic  white 
cedar  alone  or  in  combination. 

The  term  "high  quality"  used  in  this 
characterization  refers  to  generally 
undisturbed  forest  stands,  whose 
character  is  not  significantly  affected  by 
human  activities  (e.g.,  forest 
management).  Non-riverine  Forest 
wetlands  dominated  by  red  maple, 
sweetgum,  or  loblolly  pine  alone  or  in 
combination  are  not  considered  to  be  of 
high  quality,  and  therefore  do  not 
require  a  permit. 

(g]  Low  Pocosin  wetlands:  central, 
deepest  parts  of  domed  peatlands  on 
poorly  drained  interstream  flats, 
underlain  by  peat  soils  greater  than  one 
meter,  typically  vegetated  by  a  dense 
layer  of  short  shrubs. 

(7)  Wet  Marl  Forests:  hardwood  forest 
wetlands  underlain  with  poorly  drained 
marl-derived,  high  pH  soils. 

(8)  Tidal  Freshwater  Marshes: 
wetlands  regularly  or  irregularly  flooded 
by  freshwater  with  dense  herbaceous 
vegetation,  on  the  margins  of  estuaries 
or  drowned  rivers  or  creeks. 

(9)  Maritime  Grasslands,  Shrub 
Swamps,  and  Swamp  Forests:  barrier 
island  wetlands  in  dune  swales  and 
flats,  underlain  by  wet  mucky  or  sandy 
soils,  vegetated  by  wetland  herbs, 
shrubs,  and  trees. 

Circumstances  Where  Mechanical 
Silvicultural  Site  Preparation  Activities 
Do  Not  Require  a  Permit 

Mechanical  silvicultural  site 
preparation  activities  in  wetlands  that 
are  seasonally  flooded,  intermittently 
flooded,  temporarily  flooded,  or 
saturated,  or  in  existing  pine  plantations 
and  other  silvicultural  sites  (except  as 
listed  above),  minimize  impacts  to  the 
aquatic  ecosystem  and  do  not  require  a 
permit  if  conducted  according  to  the 
BMPs  listed  below.  Of  course, 
silvicultural  practices  conducted  in 
uplands  never  require  a  Clean  Water  Act 
Section  404  permit. 

The  hydrology  of  seasonally  flooded 
wetlands  is  characterized  by  surface 
water  that  is  present  for  extended 
periods,  especially  early  in  the  growing 
season,  but  is  absent  by  the  end  of  the 


season  in  most  years  (when  surface 
water  is  absent,  the  water  table  is  often 
near  the  surface).  The  hydrology  of 
intermittently  flooded  wetland  systems 
is  characterized  by  substrate  that  is 
usually  exposed,  but  where  surface 
water  is  present  for  variable  periods 
without  detectable  seasonable 
periodicity.  The  hydrology  of 
temporarily  flooded  wetlands  is 
characterized  by  surface  water  that  is 
present  for  brief  periods  during  the 
growing  season,  but  also  by  a  water 
table  that  usually  lies  well  below  the 
soil  surface  for  most  of  the  season.  The 
hydrology  of  saturated  wetlands  is 
characterized  by  substrate  that  is 
saturated  to  the  surface  for  extended 
periods  during  the  growing  season,  but 
also  by  surface  water  that  is  seldom 
present.^  Examples  typical  of  these 
wetlands  include  Pine  Flatwoods,  Pond 
Pine  Woodlands,  and  Wet  Flats  (e.g.. 
certain  pine/hardwood  forests). 

Best  Management  Practices 

Every  State  in  the  Southeast  has 
developed  BMPs  for  forestry  to  protect 
water  quality  and  all  but  two  have  also 
developed  specific  BMPs  for  forested 
wetlands.  These  BMPs  have  been 
developed  because  silvicultural 
practices  have  the  potential  to  result  in 
impacts  to  the  aquatic  ecosystem. 
Mechanical  silvicultural  site 
preparation  activities  include  shearing, 
raking,  ripping,  chopping,  windrowing, 
piling,  and  other  similar  physical 
methods  used  to  cut,  break  apart,  or 
move  logging  debris  following  harvest. 
Impacts  such  as  soil  compaction, 
turbidity,  erosion,  and  hydrologic 
modifications  can  result  if  not 
effectively  controlled  by  BMPs.  States 
have  developed  BMPs  that  address  not 
only  types  of  wetlands  and  types  of 
activities,  but  also  detail  specific 
measures  to  protect  water  quality 
through  establishing  special ' 
management  zones,  practices  for  stream 
crossings,  and  practices  for  forest  road 
construction. 

In  developing  forested  wetlands 
BMPs.  States  in  the  Southeast  have 
recognized  that  certain  silvicultural  site 
preparation  techniques  are  more 
effective  when  conducted  in  areas  that 
have  drier  water  regimes.  The  BMPs 
stated  below  represent  a  composite  of 
State  expertise  to  protect  water  quality 
from  silvicultural  impacts.  These  BMPs 
also  address  the  location,  as  well  as  the 
nature,  of  activities.  The  Corps  and  EPA 
believe  that  these  forested  wetlands 
BMPs  are  effective  in  protecting  water 
quality  and  therefore  are  adopting  them 


to  protect  these  functions  and  values 
considered  under  Section  404. 

The  following  forested  wetlands 
BMPs  are  designed  to  minimize  the 
impacts  associated  with  mechanical 
silvicultural  site  preparation  activities 
in  circaunstances  where  these  activities 
do  not  require  a  permit  (authorization 
from  the  Corps  is  necessary  for 
discharges  associated  with  silvicultural 
site  preparation  in  wetlands  described 
above  as  requiring  a  permit  ^).  The 
BMPs  include,  at  a  minimum,  the 
following: 

(1)  position  shear  blades  or  rakes  at  or 
near  die  soil  surface  and  windrow,  pile, 
and  otherwise  move  logs  and  logging 
debris  by  methods  that  minimize 
dragging  or  pushing  through  the  soil  to 
minimize  soil  disturbance  associated 
with  shearing,  raking,  and  moving  trees, 
stiunps,  brush,  and  other  imwanted 
vegetation; 

12)  conduct  activities  in  such  a 
manner  as  to  avoid  excessive  soil 
compaction  and  maintain  soil  tilth; 

(3)  arrange  windrows  in  such  a 
manner  as  to  limit  erosion,  overland 
fldw,  and  runoff; 

(41  prevent  disposal  cr  storage  of  logs 
or  lolling  debris  in  streamside 
management  zones — defined  areas 
adjacent  to  streams,  lakes,  and  other 
waterbodies — to  protect  water  quality; 

(5)  maintain  the  natxual  contour  of  the 
site  and  ensure  that  activities  do  not 
immediately  or  gradually  convert  the 
wedand  to  a  non-wetland;  and 

(6)  conduct  activities  with  appropriate 
water  management  mechanisms  to 
minimize  off-site  water  quaUty  impacts. 

Implementation 

EPA  and  the  Corps  will  continue  to 
work  closely  with  State  forestry 
agencies  to  promote  the  implementation 
of  consistent  and  effective  BMPs  that 
facilitate  soimd  silvicultural  practices. 
In  those  States  where  no  BMPs  specific 
to  mechanical  silvicultural  site 
preparation  activities  in  forested 
wetlands  are  currently  in  place,  EPA 
and  the  Corps  will  coordinate  with 
those  States  to  develop  BMPs.  In  the 
interim,  mechanical  silvicultural  site 
preparation  activities  conducted  in 
accordance  with  this  guidance  will  not 
require  a  Section  404  permit. 

In  order  to  ensure  consistency  in  the 
application  of  this  guidance  over  time, 
dianges  to  the  vegetation  of  forested 
wetlands  associated  with  human 
activities  conducted  after  the  issuance 
of  this  guidance  will  not  alter  its 
applicability.  For  example,  this 
guidance  is  not  intended  to  establish  the 


■Cowardin  et  al.,  1979. 


■Conuct  the  nearest  Corps  District  listed  at  the 
end  of  this  document  for  further  information. 


requirement  for  a  permit  for  mechanical 
silvicidtiu^l  site  preparation  where  tree 
harvesting  results  in  the  establishment 
of  site  characteristics  for  which  a  permit 
would  otherwise  be  required  (e.g., 
where  the  selective  cutting  of  naturally 
occurring  pine  in  a  Riverine  Bottomland 
Hardwood  wetland  site  with  originally 
greater  than  25%  pine  in  the  canopy 
results  in  a  site  "where  hardwoods 
dominate  the  canopy").  In  a  similar 
manner,  while  harvesting  of  timber 
consistent  with  the  requirements  of 
Section  404(f)  is  exempt  from  regulation 
and  natural  changes  (e.g.,  wildfire, 
succession)  may  change  site 
characteristics,  human  manipulation  of 
the  vegetative  characteristics  of  a  site 
does  not  alter  its  status  for  the  purposes 
of  this  guidance  (e.g.,  removal  of  all  the 
Atlantic  White  Cedar  in  an  Atlantic 
White  Cedar  Swamp  does  not  eliminate 
the  need  for  a  permit  for  mechanical 
silvicultural  site  preparation  if  the  area 
would  have  required  a  i>ermit  before  the 
removal  of  the  trees). 

Finally,  the  Agencies  will  encourage 
efforts  at  the  State  level  to  identify 
additional  wetlands  which  may  be  of 
special  concern  and  could  be 
incorporated  into  State  BMPs  and 
cooperative  programs,  initiatives,  and 
partnerships  to  protect  these  wetlands. 
To  facilitate  this  effort,  stakeholders  are 
encouraged  to  develop  a  process  after 
the  issuance  of  this  guidance  to  identify 
and  protect  unique  and  rare  wetiand 
sites  on  lands  of  the  participating 
stakeholders.  EPA  and  the  Corps  will 
monitor  the  appUcation  of  this 
guidance,  progress  with  conserving 
special  wetland  sites  through 
cooperative  programs  and  initiatives, 
and  consider  any  new  information,  such 
as  advances  in  silvicultiural  practices, 
improvements  to  State  BMPs,  or  data 
relevant  to  potential  impacts  to 
wetlands,  to  determine  whether  the  list 
of  wetlands  subject  to  the  ftermit 
requirement  should  be  modified  or 
other  revisions  to  this  guidance  are 
appropriate. 

Further  Information 

The  Corps  and  EPA  will  work  closely 
with  the  States,  forestry  community, 
and  public  to  answer  any  questions  that 
may  arise  with  regard  to  this  guidance. 
For  further  information  on  this 
memorandum,  please  contact  Mr.  John 
Goodin  of  EPA's  Wetlands  EHvision  at 
(202)  260-9910  or  Mr.  Sam  Collinson  of 
the  Corps  of  Engineer's  Regulatory 
Branch  at  (202)  761-0199.  The  public 
may  also  contact: 
EPA  Region  IV:  Tom  Welbom  (404) 

347-3871  ext.  6507 
EPA  Region  VI:  Bill  Cox  (214)  665-6680 


EPA  Region  III:  Barbara  D'Angelo  (215) 

597-9301 
Corps  Wilmington  District:  Wayne 

Wright  (910)  251-4630 
Corps  Charleston  District:  Bob  Riggs 

(803) 727-4330 
Corps  Savannah  District:  Nick  Ogden 

(912) 652-5768 
Corps  Jacksonville  District:  John  Hall 

(904) 232-1666 
Corps  Norfolk  District:  Woody  Poore 

(804) 441-7068 
Corps  Mobile  District:  Ron  Krizman 

(334) 690-2658 
Corps  Little  Rock  District:  Louie 

Cockman  (501)  324-5296 
Corps  Memphis  Ehstrict:  Larry  Watson 

(901) 544-3471 
Corps  Nashville  District:  Randy 

Castleman  (615)  736-5181 
Corps  New  Orleans  District:  Ron 

Ventola  (504)  862-2255 
Corps  Vicksburg  District:  Beth  Guynes 

(601) 631-5276 
Robert  H.  Wayland,  III, 
Director,  Office  of  Wetlands.  Oceans,  and 
Watersheds.  Environmental  Protection 
Agency. 

Michael  L.  Davis. 

Chief  Regulatory  Branch,  U.S.  Army  Corps 
of  Engineers 

(FR  Doc.  96-4345  Filed  2-26-96;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  M.lfZA] 

Emergency  Immigrant  Educatk>n 
Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1996. 

Purpose  of  Program:  This  program 
provides  grants  to  State  educational 
agencies  (SEAs)  to  assist  local 
educational  agencies  (LEAs)  that 
experience  large  increases  in  their 
student  population  due  to  immigration. 
These  grants  are  to  be  used  to  provide 
high-quality  instruction  to  immigrant 
children  and  youth  and  to  help  those 
children  and  youth  make  the  transition 
into  American  society  and  meet  the 
same  challenging  State  performance 
standards  expected  of  all  children  and 
youth. 

Eligible  Applicants:  State  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  May  15,  1996. 

Deadline  for  Intergovernmental 
f?ev7ew.  July  15.  1996. 

Applications  Available:  February  28, 
1996. 

Available  Funds:  $37 .5  million. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 
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Project  Period:  Up  to  16  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  OH  Parts  76.  77,  79.  80.  81,  82,  and 
85. 

Progfaminatic  Information:  An  SEA  is 
eligible  for  a  grant  if  it  meets  the 
eligibility  requirements  specified  in 
sections  7304  and  7305  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  amended  by  the 
Improving  America's  School's  Act  of 
1994  (Pub.  L.  103-382,  enacted  October 
20, 1994).  20  U.S.C.  7544  and  7545.  In 
order  to  receive  an  award  under  this 
program,  an  SEA  must  provide  a  count, 
taken  during  April  1996,  of  the  number 
of  immigrant  children  and  youth 
enrolled  in  public  and  nonpublic 
schools  in  eUgible  LEAs  in  accordance 
with  the  requirements  specified  in 
section  7304  of  the  Act.  Id.  An  eligible 
LEA  is  one  in  which  the  number  of 
immigrant  children  and  youth  enrolled 
in  the  public  and  nonpublic  elementary 
and  secondary  schools  within  the 
district  is  at  least  either  500  or  3  percent 
of  the  total  number  of  students  enrolled 
in  those  public  and  nonpubUc  schools. 
20  U.S.C.  7544(b)(2).  Under  section 
7501(7)  of  the  Act,  the  term  "iminigrant 
children  and  youth"  means  individuals 
who  are  aged  3  through  21,  were  not 
bom  in  any  State,  and  have  not  been 
attending  one  or  more  schools  in  any 
one  or  more  States  for  more  than  3  full 
academic  years.  20  U.S.C.  7601(7). 

For  Applications  or  Information 
Contact:  Ms.  Harpreet  K.  Sandhu,  U.S. 
^Department  of  Education,  600 
\  Independence  Avenue.  S.W.,  Room 
1 5086,  Switzer  Building.  Washington, 
|d.C.  20202-6510.  Telephone:  (202)  205- 
9808.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  a  copy 
of  the  application  notice  for  this  grant 
program,  can  be  viewed  on  the 
Department's  electronic  bulletin  board 
(ED  Board),  telephone  (202)  260-9950; 
on  the  Internet  Gopher  Server  at 
GOPHER-ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases);  or  on  the  World  Wide  Web  at 
http://www.ed.gov/money.html. 
However,  the  official  application  notice 
for  this  grant  program  is  the  notice 
pubUshed  in  the  Federal  Register. 

Program  Airthority:  20  U.S.C.  7341-7549. 


Dated:  February  22, 1996. 
Delia  Pompa, 

Director.  Office  of  Bilingual  Education  and 

Minority  Language  Affairs. 

[FR  Doc.  9&-4410  Filed  2-26-96;  8:45  am] 
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National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board,  Education. 
ACTION:  Amendment  to  notice  of  a 
partially  closed  meeting. 

SUMMARY:  This  amends  the  notice  of  a 
partially  closed  meeting  of  the  National 
Assessment  Governing  Board  published 
in  Vol.  61.  No.  29.  Page  5389. 
TIME:  March  1,  1996.  7:30-8:30  a.m., 
Nominations  Committee,  (closed); 
March  2, 1996, 11:30  a.m.-12:00  noon, 
Full  Board,  (closed). 
LOCATION:  Ritz-Carlton  Hotel— Pentagon 
City,  1250  South  Hayes  Street. 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825.  800  North  Capitol  Street  NW., 
Washington,  DC  20002^233. 
SUPPLEMENTARY  INFORMATION:  On  March 
1,  the  Nominations  Committee  will  meet 
in  closed  session  from  7:30-8:30  a.m. 
This  meeting  must  be  closed  because 
the  committee  will  be  considering 
qualifications  of  nominees  for 
appointment  to  Board  membership. 

On  March  2,  the  National  Assessment 
Governing  Board  will  meet  in  partially 
closed  session  from  11:30  a.m.  to  12:00 
noon  to  hear  the  report  of  the 
Nominations  Committee.  This  portion  of 
the  meeting  must  be  closed  to  permit 
the  Board  to  review  and  discuss 
personal  qualifications  and  experiences 
of  nominees  recommended  to  serve  in 
respective  categories  of  Board 
membership. 

In  both  instances,  discussion  of  such 
information  will  touch  upon  matters 
that  would  disclose  information  of  a 
personal  nature  where  disclosures 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  and  as 
such,  is  protected  by  exemption  (6)  of 
Section  552b(c)  of  Title  5  U.S.C. 

A  summary  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  Section  5 
U.S.C.  552b,  will  be  available  to  the 
public  within  14  days  after  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  Natiortal  Assessment 
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Governing  Board,  Suite  825,  800  North 
Capitol  Street  NW.,  Washington,  DC, 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  February  22. 1996. 
RoyTrubfy, 
Executive  Director. 

(FR  Doc.  96-4393  Filed  2-26-96;  8:45  am) 
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Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance. 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  March  20. 1996. 
beginning  at  8:30  a.m.  and  ending  at  5 
p.m.;  and  March  21. 1996.  beginning  at 
8  a.m.  and  ending  at  approximately  2 
p.m..  but  closed  to  the  public  from  8 
a.m.  to  9:30  a.m. 

ADDRESSES:  Washington  Hilton  and 
Towers,  the  Thoroughbred  Room,  1919 
Connecticut  Avenue  NW.,  Washington, 
DC  20009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Portals  Building, 
1280  Maryland  Avenue  SW.,  Suite  601, 
Washington,  DC  20202-7582  (202)  708- 
7439. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
imder  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program,  and  assisting 
with  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1965.  As 
a  result  of  the  passage  of  the  Higher 


Education  Amendments  of  1992,  the 
Congress  directed  the  Advisory 
Committee  to  assist  with  a  series  of 
special  assessments  and  conduct  an  in- 
depth  study  of  student  loan 
simplification.  The  Advisory  Committee 
fulfills  its  charge  by  conducting 
objective,  nonpartisan,  and  independent 
analyses  of  important  student  aid  issues. 
As  a  result  of  passage  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993,  Congress  assigned  the  Advisory 
Committee  the  major  task  of  evaluating 
the  Ford  Federal  Direct  Loan  Program 
(FDLP)  and  the  Federal  Family 
Education  Loan  Program  (FFELP).  The 
Committee  will  report  to  the  Secretary 
and  Congress  on  not  less  than  an  annual 
basis  on  the  operation  of  both  programs 
and  submit  a  final  report  by  January  1, 
1997. 

The  proposed  agenda  includes  (a)  a 
discussion  session  on  reauthorization; 
(b)  an  update  on  the  delivery  system;  (c). 
an  update  on  the  progress  of  the  loan 
programs;  (d)  an  Advisory  Committee 
regulatory  update;  and  (e)  a  planning 
session  on  the  Committee's  agenda  for 
the  remainder  of  fiscal  year  1996  and 
other  Committee  business  (e.g. ,  election 
of  officers,  budget  report,  etc.).  Space  is 
limited  and  you  are  encouraged  to 
register  early  if  you  plan  to  attend.  To 
register,  please  fax  your  name,  title, 
affiliation,  complete  address  (including 
Internet  and  E-Mail — if  available), 
telephone  number,  and  fax  number  to 
the  Advisory  Committee  staff  office  at 
(202)  401-3467.  If  you  are  unable  to  fax, 
please  mail  your  registration 
information  or  contact  the  Advisory 
Committee  staff  office  at  (202)  708- 
7439.  Also,  you  may  register  through 
INTERNET  at  ADV— COMSFA@ED.gov 
or  Tracy— Deanna — Jones@ED.gov.  The 
registration  deadline  is  Friday,  March 
15,  1996. 

The  Advisory  Committee  will  meet  in 
Washington,  DC  on  March  20, 1996, 
from  8:30  a.m.  to  5  p.m.,  and  on  March 
21  from  8  a.m.  to  2  p.m.  The  meeting 
will  be  closed  to  the  public  on  March 
21,  fix>m  8  a.m.  to  9:30  a.m.  to  discuss 
personnel  matters.  The  ensuing 
discussions  will  relate  to  internal 
personnel  rules  and  practices  of  an 
agency  and  will  disclose  information  of 
a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6i  of  Section  552(b)(c)  of  Title  5 
U.S.C. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552(b)  will  be  available  to  the 


public  within  fourteen  days  after  the  [Docket  No.  RP96-1 1 0-000] 

meeting. 
Records  are  kept  of  all  Committee   ^xcP*"»®9'«  Interstate  Pipeline  Company; 


proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  Portals  Building,  1280 
Maryland  Avenue  SW.,  Suite  601, 
Washington,  DC  from  the  hours  of  9 
a.m.  to  5:30  p.m.,  weekdays,  except 
Federal  holidays. 

Dated:  February  21. 1996. 

Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 

(FR  Doc.  96-4398  Filed  2-26-96:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP96-1 36-001] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

February  21,  1996. 

Take  notice  that  on  February  15, 1996, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
with  a  proposed  effective  date  of  March 
1, 1996. 

Fourth  Revised  Sheet  No.  688 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  correct  a  pagination  error 
which  occurred  in  its  filing  of  February 
1,  1996  in  Docket  No.  RP96-136-000. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  firm  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  18  CFR 
Section  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  96-4328  Filed  2-26-96:  8:45  am) 

BILUNG  COOE  S717-01-M 


>tice  of  Technical  Conference 

February  21. 1996. 

Pursuant  to  the  Commission's  letter 
order  issued  on  January  31, 1996.  in  the 
above-captioned  proceeding,  a  technical 
conference  will  be  convened  to  review 
Carnegie  Interstate  Pipeline  Company's 
(Carnegie)  release  of  its  unassigned 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  capacity.  The 
conference  will  be  limited  to  the  data 
filed  in  this  proceeding,  including 
Carnegie's  posting  of  stranded  capacity 
on  Texas  Eastern's  electronic  bulletin 
board.  The  conference  will  be  held  on 
Tuesday  March  5, 1996.  at  10:00  a.m.. 
in  a  Hearing  Room  to  be  designated  on 
the  second  floor  at  the  offices  of  the 
Federal  Energy  Regulatory'  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend.  For  additional 
information,  please  contact  Bob  Sheldon 
at  (202)  208-2273. 
Lois  0.  Cashell, 
Secretary. 
|FR  Doc.  9&-4326  Filed  2-26-96:  8  45  ami 

BILUNG  COOC  CriT-OI-M 


[Docket  No.  RP96-1 10-001] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

Februar\21.  1996. 

Take  notice  that  on  February  15,  1996. 
Carnegie  Interstate  Pipeline  Company 
(CIPCO)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheet,  to  become  effective  on 
February  1,  1996: 
Sixth  Revised  Sheet  No  7 

CIPCO  states  that  this  is  a  revised 
quarterly  Transportation  Cost  Rate 
(T.CR)  filing,  submitted  in  compliance 
with  the  Commissions  January  31.  1996 
letter  order  in  this  proceeding.  CIPCO 
revised  its  TCR  to  reflect  new 
projections  of  revenue  associated  with 
release  of  its  capacity  on  Te.xas  Eastern 
Transmission  Corporation  for  the  3- 
month  period  Februar\-  1,  1996  to  April 
30.  1996.  The  filing  proposes  a  TCR  of 
$0.8283,  compared  to  the  TCR  of 
$1.2286  proposed  in  CIPCO's  previous 
filing  in  this  proceeding. 

CIPCO  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  stale- 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


UMI 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoisD.Caiiiell, 

Secretary.  ' 

fFR  Doc  9fr-4327  Filed  2-2&-g6;  8:45  am) 
MJJNQ  COM  t717-ei-M 

[DocKM  Na  RP9S-408-006] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
niing 

February  21. 1996. 

Take  notice  that  on  February  15, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  bearing  a  proposed  effective 
date  of  May  1, 1996: 

Substitute  Twelfth  Revised  Sheet  No.  25 
Sulwtitute  Twelfth  Revised  Sheet  Na  26 
Substitute  Twelfth  Revised  Sheet  No.  27 
Sub  Thirteenth  Revised  Sheet  No.  28 

Columbia  states  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  B  of  the  Commission's 
January  31, 1996  order  (74  FERC 
161,067)  in  Docket  No.  RP95-408-004 
and  RP95-408-005  which  directed 
Columbia  to  recalculate  and  refile  its 
Stranded  Facilities  Charge  (SFC) 
efi'ective  May  1, 1996,  by  eliminating 
the  component  for  income  taxes 
(approximately  $2.1  million).  Columbia 
states  that  consistent  with  the 
disctission  in  the  January  31, 1996  order 
it  reserves  the  right  to  move  the  May  1 , 
1996  level  tariff  sheets  into  effect  as  of 
that  date  or  at  any  time  thereafter. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties 
listed  on  the  Commission's  service  list 
for  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretory. 

|FR  Doc.  96-4325  Filed  2-26-96;  8:45  am) 

BILLING  CODE  C717-01-M 

[Docket  No.  GT9e-47-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Refund  Report 

February  21,  1996. 

Take  notice  that  on  February  1, 1996, 
NorAm  Gas  Transmission  Company 
(NorAm)  tendered  for  filing  a  Report  of 
Gas  Research  Institute  (GRI)  Tier  1 
Refunds.  NorAm  states  that  the  refund 
report  is  filed  in  accordance  with  the 
Commission's  directive  contained  in 
Opinion  No.  402  (73  FERC  161,073 
(1995)1. 

NorAm  further  states  that  the  refunds, 
totalling  $64,120.00,  were  made  from 
December  5  to  20, 1995.  The  report 
reflects  the  amounts  allocated  to  each 
firm  transportation  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  28,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  96-^322  Filed  2-26-96;  8:45  am] 

BILUNG  CODE  <717-01-M 


[Docket  No.  RP96-1 43-000] 

Williams  Natural  Gas  Company;  Notice 
of  GRi  Reservation  Surcharges 

February  21, 1996. 

Take  notice  that  on  February  14,  1996, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  a  schedule  of  refunds 
to  be  made  to  customers  due  to 
incorrectly  collected  GRI  reservation 
surcharges. 


WNG  states  that  as  a  result  of 
inquiries  by  certain  customers  and  the 
Commission's  May  3, 1995  Order 
Granting  Clarification,  WNG  has 
determined  that  it  incorrectly  calculated 
the  GRI  reservation  surcharge  on 
capacity  released  by  the  original 
customer  holding  such  capacity 
(releasing  shipper)  at  less  than 
maximum  rate  for  the  period  January  1, 
1994  through  September  30, 1995.  WNG 
states  that  the  instant  fifing  contains  a 
schedule  of  refunds  to  be  made  to 
customers  due  to  incorrectly  collected 
GRI  reservafion  surcharges,  to  be 
refunded  upon  Commission  approval. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  customers  who  are 
entitled  to  refunds,  interested  state 
commissions,  and  GRI. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §§385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
February  28, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubfic  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-4329  Filed  2-26-96;  8:45  am] 

BtLUNG  CODE  ariT-OI-M 


[Project  No.  11408-000] 

Niagara  iMoliawi(  Power  Corporation, 
New  York;  Notice  of  Availability  of 
Final  Environmental  Assessment 

February  21, 1996. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  existing  Salmon  River  Hydroelectric 
Project  located  on  the  Salmon  River  in 
Oswego  County,  near  the  Village  of 
Altmar,  New  York,  and  has  prepared  a 
final  Environmental  Assessment  (EA) 
for  the  project. 

Copies  of  the  final  EA  are  available  for 
review  in  the  Public  Reference  Branch, 


Room  2-A,  of  the  Commission's  crffices 
at  888  First  Street,  N.E.,  Washington, 
D.C.  20426. 

For  further  information,  please 
contact  Robert  Bell,  Project  Manager,  at 
(202)  219-2806. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-4324  Filed  2-26-96;  8:45  am) 

BILUNG  COOE  6717-01-M 

[Projects  Nos.  2582-002  and  258a-<)04] 

Rochester  Gas  and  Electric 
Corporation,  New  York;  Notice  of 
Availability  of  Final  Multiple  Project 
Environmental  Assessment 

February  21, 1996. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropovyer  Licensing  has  reviewed  the 
applications  for  major  new  licenses  for 
the  Station  2  and  Station  5  Projects, 
both  located  on  the  Genesee  River,  in 
Livingston  and  Monroe  Coimties,  New 
York,  and  has  prepared  a  Final  Multiple 
Project  Environmental  Assessment 
(FMPEA)  for  the  projects.  In  the  FEA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  projects  and  has  concluded  that 
approval  of  the  projects,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  ejecting  the  quality  of  the 
human  environment. 

Copies  of  the  FMPEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  1st  Street,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-4323  Filed  2-26-96;  8:45  am] 
BILLING  CODE  fTIT-OI-M 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  May  8 
Through  May  12, 1995 

Ehiring  the  week  of  May  8  through 
May  12, 1995,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appfications  for  exception  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Tfie  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 


Requests  for  Exception 

Lovelace  Gas  Service,  Inc.,  5/1 1/95  LEE- 
0131 
Lovelace  Gas  Service,  Inc.  (Lovelace) 
filed  an  Application  for  Exception  from 
the  Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  ElA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Lovelace's  request,  the  DOE 
found  that  the  firm  was  not  suffering  a 
gross  inequity  or  serious  hardship.  On" 
October  4, 1994,  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied.  A  Statement  of 
Objections  to  the  Proposed  Decision  and 
Order  was  filed  by  William  Lovelace, 
President  of  the  company.  After 
analyzing  the  arguments  in  the 
Statement  of  Objections,  the  DOE 
determined  that  Mr.  Lovelace  had  not 
offered  any  additional  evidertce  that  the 
firm  was  experiencing  a  serious 
hardship  or  gross  inequity.  Therefore, 
the  DOE  issued  a  final  Decision  and 
Order  denying  Lovelace's  Application 
for  Exception. 

Personal  Security  Hearing 

Albuquerque  Operations  Office,  5/12/95 
VSO-0020 

An  OHA  Hearing  Officer  issued  an 
opinion  concerning  the  access 
authorization  of  an  individual  whose 
security  clearance  was  suspended 
because  he  used  illegal  drugs.  The 
individual,  who  represented  himself, 
indicated  at  the  hearing  that  he  had 
been  advised  not  to  say  anything  at  the 
hearing,  and  therefore  did  not  present 
any  witnesses,  cross-examine  the  DOE's 
witnesses  or  offer  any  evidence  on  his 
own  behalf.  The  Hearing  Officer  found 
that  under  the  appficable  regulations  the 
purpose  of  a  hearing  is  to  allow  the 
individual  to  provide  support  for  his 
access  eligibility.  If  he  does  not  wish  to 
offer  such  support,  the  regulations 
indicate  that  the  Manager  of  the  relevant 
Operations  Office  is  to  make  a 
determination  as  to  the  access 
authorization  issue.  Accordingly,  the 
Hearing  Officer  determined  that  the  case 
file  should  be  closed  and  the  matter 
resolved  by  the  Manager  on  the  basis  of 
the  existing  record. 
Oak  Ridge  Operations  Office,  5/8/95, 
VSO-0014 

An  Office  of  Hearings  and  Appeals 
Officer  issued  an  opinion  concerning 
the  continued  eligibility  of  an 
individual  for  access  authorization 
under  10  CFR  Part  710,  entitled, 
"Criteria  and  Procedures  for 
Determining  Eligibility  for  Access 
Authorization  to  Classified  Matter  or 
Special  Nuclear  Material."  After 


considering  the  record  in  view  of  the 
standards  set  forth  in  Part  710.  the 
Hearing  Officer  found  that  the 
individual:  (i)  Had  been  diagnosed  by  a 
board-certified  psychiatrist  as  having  a 
mental  disorder  which  could  cause  a 
significant  defect  in  the  individual's 
judgment  or  reliability;  (ii)  was  a  user  of 
alcohol  habitually  to  excess  and  had 
been  diagnosed  by  a  board-certified 
psychiatrist  as  "alcoho!  dependent": 
and  (iii)  had  engaged  in  criminal 
behavior  which  cast  aspersion  on  the 
individual's  reliability.  In  rejecting  the 
individual's  claim  that  he  had  been 
rehabilitated  from  his  alcohol  problem, 
the  Hearing  Officer  found  that  the 
individual  had  not  abstained  from  using 
alcohol  for  a  sufficient  period  of  time. 
With  respect  to  the  individual's  mental 
disorder,  the  Hearings  Officer  found  that 
there  was  no  evidence  in  the  record  that 
the  individual's  condition  was  in 
remission  or  controlled  by  medication 
to  the  extent  that  recurrence  of  the 
condition  was  small.  As  for  the 
individual's  criminal  conduct,  the 
Hearing  Officer  found  that  the 
individual's  alcohol  problem  and 
mental  disorder  were  inextricably 
interwined  with  the  incident  which 
resulted  in  criminal  charges  being 
brought  against  the  individual.  Next,  the 
Hearing  Officer  found  that  the 
circumstances  surrounding  the 
individual's  criminal  behavior  raised 
questions  about  his  reliability  in  a 
security  context.  Finally,  the  Hearing 
Officer  concluded  that  there  were  no 
mitigating  factors  present  in  the  case 
which  could  overcome  the  security 
concerns  raised  by  the  Department  of 
Energy's  Oak  Ridge  Operations  Office. 
Accordingly,  the  Hearing  Officer  found 
that  the  individual's  access 
authorization  should  not  be  restored. 

Refund  Applications 

Morgan  Products.  Inc..  5/10/95.  RF272- 
92251 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
of  a  claimant  in  the  Subpart  V  crude  oil 
overcharge  refund  proceeding.  The  DOE 
determined  that  the  applicant  resold  the 
refined  petroleum  products  that  formed 
the  basis  of  its  application  and  thus 
passed  on  the  costs  of  any  crude  oil 
overcharges  to  its  customers.  Therefore, 
the  DOE  concluded  that  the  claimant 
was  not  injured  by  any  of  the 
overcharges  associated  with  the  gallons 
that  it  purchased.  Accordingly,  the  DOE 
denied  the  Application  for  Refund. 

Refund  Applications 

The  Office  of  Hearings  and  .Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications. 
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05/12/95 


05/11/95 
05/11/95 
05/11/95 
05/11/95 
05/11/95 
05/10/95 
05/11/95 
05/10/95 


which  are  not  siunmarized.  Copies  of         Reference  Room  of  the  Office  oi 
the  full  texts  of  the  Decisions  and  Hearings  and  Appeals. 

Orders  are  available  in  the  Public 

Canadian  Pacific  Limited RF272-90435 

Southeastern  Trailways,  Inc RF272-92940 

Corey  Brothers,  Inc  RC272-288 

Dunham's  Bay  Boat  Company RF272-97318 

Gulf  Oil  Corp(»ation/Smith-Cale  Co.,  Inc  RF300-16050 

Morning  Treat  Coffee  Company RC272-289 

Richard  Vardeman,  Ljc RC272-287 

Ring  Around  Products,  Inc RF272-94081 

Tncaco  Inc/Indresco,  Inc RF321-20560 

TheBovaird  Supply  Co RF272-92824 

Stebbins- Anderson  Co.,  Inc RF272-98116 

I  Dismissals 

The  following  submissions  were  dismissed: 

Name 

Anderson's  Texaco  Service , 

Austin  Texaco  «2 

BAJ  Service 

Big  Pine  Trucking  Co..  Inc „ 

QregT.  Causey 

Idaho  Operations 

Ken's  Arco 

Mr.  Mac's  Texaco 

Oak  Rklge  Operalk)r)s _ 

Tex  Mart  Texaco _ 

Thomas  R.  CahJwefl 

Tony's  Texaco  '. 


Case  No. 


RF321 -20680 
RF321-12048 
RF321-17755 
RF272-97341 
RF321 -15055 
VSO-0026 
RF304-15382 
RF321 -11079 
VSO-0024 
RF321 -19685 
RF32 1-1 2952 
RF321 -20656 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
I>ublic  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Bmlding,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  February  14, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  96-4405  Filed  2-26-96;  8:45  am) 
■NJJNQ  CODE  •4Sft-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  May  15 
Through  May  19, 1995 

During  the  week  of  May  15  through 
May  19, 1995,  the  decisions  and  orders 
siunmarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 


UMI 


Appeal 

International  Federation  of  Professional 
and  Technical  Engineers,  5/18/95, 
VFA-0034 
IFPTE  filed  an  Appeal  from  a  denial 
by  the  Idaho  Operations  Office  of  a 
Request  for  Information  which  it  had 
submitted  under  the  Freedom  of 
Information  Act.  The  Idaho  Operations 
Office  has  refused  to  release  the  short 
list  of  best  qualified  candidates  for  the 
position  of  Deputy  Assistant  Manager 
for  Program  Execution.  In  considering 
the  Appeal,  the  DOE  found  that  the  list 
was  properly  withheld  under 
Exemptions  5  and  6. 
U.A.  Plumbers  and  Pipefitters,  Local  36, 
5/19/95,  VFA-0035 
U.A.  Plumbers  and  Pipefitters,  Local 
36  (the  Union)  filed  an  appeal  from  a 
denial  by  the  Department  of  Energy's 
(DOE)  Idaho  Operations  Office  (the 
Operations  Office)  of  a  Request  for 
Information  which  the  Union  had 
submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
the  Operations  Office's  finding  that  DOE 
owned  documents  that  were  not  in  the 
DOE's  possession  are  not  subject  to  the 
FOIA  to  be  erroneous.  The  DOE's 
finding  was  based  upon  the  Operations 
Offices  failure  to  apply  DOE  FOIA 
Regulation  10  CFR  1004.3(e)(1).  The 
DOE  also  found  that  some  of  the 


dociunents  requested  by  the  Union  were 
not  subject  to  the  FOIA  because  those 
doctunents  were  neither  in  DOE's 
possession  nor  owned  by  the  DOE. 
Accordingly,  the  Appeal  was  remanded 
to  the  Operations  Office. 

Personnel  Security  Hearing 

Albuquerque  Operations  Office.  5/1 9/ 
95,  VSO-0016 

Under  the  provisions  set  forth  in  10 
CFR  Part  710,  the  Department  of  Energy, 
Albuquerque  Operations  Office  (DOE/ 
AL)  suspended  the  access  authorization 
("Q"  level  security  clearance)  of  an 
individual  based  upon  disqualifying 
criteria  set  forth  in  10  CFR  710.8(j),  viz., 
that  the  individual  "has  been,  or  is  a 
user  of  alcohol  habitually  to  excess,  or 
has  been  diagnosed  by  a  board-certified 
psychiatrist  as  alcohol  dependent  or  as 
suffering  from  alcohol  abuse." 
Following  a  hearing  convened  at  the 
request  of  the  individual,  the  Hearing 
Officer  found  that  (i)  the  individual  was 
properly  diagnosed  by  a  DOE 
consultant-psychiatrist  as  alcohol 
dependent,  based  upon  substantial 
derogatory  information  contained  in  the 
record  which  was  imcontroverted  by  the 
individual,  and  (ii)  the  individual  has 
failed  to  present  adequate  evidence  of 
rehabilitation,  reformation  or  other 
mitigating  factors.  Accordingly,  the 
Hearing  Officer  concluded  that  the 


individual's  access  authorization  should  Federal  government  to  Sage  Creek  period  as  a  50/50  partnership  by  two 

be  restored.  Refining  Company.  The  total  bothers,  Adam,  who  passed  away  in 

-      ,         ,^        -_       .  in  c     .  disbursement  to  the  States  was.  1988,  and  Joseph  Polek.  Applications 

^lementation  of  Special  Refund  therefore,  $8,706,529.  The  amount  were  received  from  Joseph  Polek; 

"'*'*"'"**  disbursed  to  the  Federal  Government  Martha  Polek,  Adam's  widow;  Richard 

Bell  Fuels.  Et  Al,  5/19/95,  LEF-0061.  ET  was  equal  to  the  States'  share,  less  the  Polek,  Adam's  son;  and  the  Adam  R. 

AL  Sage  Creek  adjustment,  or  $8,604,301.  Polek  Trust  (The  Trust).  In  its  Decision. 

The  DOE  issued  a  Decision  and  Order  MAPCO  International.  Inc..  5/19/95.  the  DOE  construed  Adam's  1969  will  in 

announcing  procedures  to  distribute  VEF-0004  which  he  devised  his  stock  in  Ehn 

$866,352.24,  plus  accrued  interest.  The  DOE  issued  a  Decision  and  Order  ^^^8®  ^°  Richard,  devised 'tangible 

remitted  to  the  DOE  pursuant  to  announcing  procedures  for  personal  property  "  to  Martha,  and 

Consent  Orders  issued  to  18  resellers  disbursement  of  $7,280,202.  plus  ^'^^  "»«  Trust  with  Martha  as 

and  retailers  of  refined  petroleum  accrued  interest,  in  crude  oil  beneficiary,  as  the  residuary  devisee, 

products,  fa  the  absence  of  sufficient  overcharges  obtained  by  the  DOE  After  execuUon  of  that  will.  Adam 

information  to  implement  standard  pursuant  to  a  June  23. 1994  Settlement  suffered  an  incapacitating  stroke^nd 

procedures  for  direct  restitution  to  Agreement  with  MAPCO.  fac.  and  ^hn  Garage  was  dissolved^  The  DOE 

mjured  customers  of  the  consenting  MAPCO  fatemational.  fac.  The  OHA  detemuned  that  because  the  corporation 

firms,  the  DOE  will  accept  rehmd  has  determined  that  the  ftmds  obtained  was  dissolved  after  Adam  had  become 

claims  from  any  mjured  customers  who  from  MAPCO.  plus  accrued  mterest,  incompetent,  the  devise  of  the  Elm 

come  forward  and  will  devise  refund  will  be  distributed  in  accordance  with  Garage  stock  had  not  been  adeerned  i.e.. 

procedures  based  on  the  information  the  DOE's  Modified  Statement  of  revoked,  and  thus  found  Richard  sUll 

these  applicants  provide.  If  no  such  Restitutionary  PoUcy  m  Crude  Oil  !?^^i!^^°  ^^  ^  ^°^°^  °J  "^^.^^"^ 

customers  come  forward,  the  hmds  Cases.  ^^  DOE  next  determmed  the  volumes 

obtafaed  from  these  firms,  plus  accrued  „,      .^      ,.     ,.  purchased  by  Ehn  Garage  based  on 

mterest.  will  be  made  available  to  state  ^^^^  Applications  check  register  receipts  and  motor 

governments  for  indirect  restitution  in  Sears  Logistics  Services.  Inc. ,  5/1 9/95.  gasoline  prices  from  Piatt  s  Oi  1  Pnce 

accordance  with  the  provisions  of  the  RF272-92021  Handbook  and  Oihnanac^  Further,  the 

Petroleum  Overcharge  DistribuUon  and  The  DOE  issued  a  Decision  and  Order  ^"^  reduced,  on  a  year-by-year  basis. 

Restitution  Act  of  1986.  The  deadline  concerning  an  AppHcation  for  Rehmd  in  ^he  per  gallon  volumetric  rehind 

for  fiUng  AppUcations  for  Rehmd  is  the  Subpart  V  crude  oil  overcharge  amount  of  Ehn  Garage  by  the  percentage 

September  29. 1995.  rehmd  proceedmg  filed  by  Sears  of  non-Texaco  motor  gasoline  that  its 

r=urr^".o^ZSf^aeon      ''^i^:'^^}!^^^^^"     ^s^^.^.r^^.^.. 

Gulf  Oil  Corporation.  The  DOE  divided  ^^  ^°^  ^^  Retailers  escrow.  The  DOE  issued  a  Decision  and  Order 

the  hmds  pursuant  to  the  Modified  t^i^reby  waiving  its  right  and  the  nght  granting  a  Motion  for  Reconsideration 

Statement  of  Restitutionary  Policy.  of  its  subsidiaries  to  a  Subpart  V  crude  filed  by  the  Town  of  Bristol  (Bristol)  in 

Accordfagly.  the  DOE  disbursed  20  o^^  ^ehmd.  Accordingly,  the  Apphcation  the  Subpart  V  crude  oil  refund 

percent  of  the  hmds  plus  interest  ^o^  KehmA  was  denied.  proceeding.  Bristol's  original 

($37  309.761)  for  direct  restitution  to  Texaco  Inc./Elm  Garage,  Inc.,  5/16/95.  Application  for  Refund  was  dismissed 

end  users  of  refined  petroleum  RF321-20935,  RF321-21053.  on  February  8,  1995.  on  the  grounds  that 

products.  The  DOE  fiulher  determined  RF321-21066,  RF321-21067  the  town  had  failed  to  respond  to  DDEs 

that  the  States  had  already  received  a  The  DOE  issued  a  Decision  and  Order  requests  for  additional  information.  In 

partial  payment  from  the  Gulf  crude  oil  in  the  Texaco  Inc.  special  refund  its  Motion  for  Reconsideration.  Bristol 

funds  and  were  entitled  to  an  additional  proceeding  concerning  four  applicants  stated  that  it  had  sent  the  DOE  a  letter 

principal  amount  of  $4,827,700.  interest  who  had  apphed  on  behalf  of  a  service  the  previous  August  in  response  to  its 

of  $3,827,715,  plus  a  reimbursement  of  station.  Elm  Garage,  Inc.  (Ehn  Garage)  requests.  Accordingly.  Bristol's  Motion 

$51,114.  for  a  payment  made  by  the  was  operated  during  the  price  control  for  Reconsideration  was  granted. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the   following  Decisions  and   Orders  concerning  refund   applications. 

which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 

Room  of  the  Office  of  Hearings  and  Appeals. 

Crude  Oil  Supplemental  Refund  Distribution  RB272-2  05/15/95 

Gulf  Oil  Corporation/Bourque's  Gulf  Service  et  al  RF30O-14615  05/19/95 

Gulf  Oil  Corporation/Buccellato  and  Chase  et  al,  Bartco  Petroleum  Corp  RF300-13333  05/15/95 

RF300— 175^3 

McKelvey  Trucking  Co RC272-291  05/15/95 

Parker  K  Bailey  &  Sons,  Inc  RC272-290  05/19  95 

Texaco  Inc./Davis  Texaco  et  al  RF321-10307  05  16  95 

Texaco  Inc/Myers  Texaco .' RF321-20374  05/16/95 

Texaco  Inc/Rick's  Texaco RF321-20494  05/16/95 
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Dismissals 

The  following  submissions  were  dismissed: 

Name 

Blende  Texaco 

BuckJey  &  Company 

City  of  Vmetend  Eleclric  „„ 

Continental  BaidngCo 

ConMcay  Dyno  Afignnient  Service 

Couviie's  Garage 

Express  Texaco 

FmetMuf  Trailef  Corp 

Kanab  Texaco 

Murray's  Texaco  Service  Station 

Partanna's  Texaco , 

Queen's  Texaco  on  Providence 

Taylor's  Texaco  Service 

Walter  Luther  Texaco 


Case  No. 


RF321 -20302 

RF321-20321 

RF321-20236 

RF321 -19854 

RF321-20306 

RF321 -20773 

RF321-20219 

RF321-20350 

RF321-6331 

RF321 -19287 

RF321 -20239 

RF321-20387 

RF321 -20261 

RF321-11342 


Copies  of  the  fall  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  pjn.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  conmiercially  pubhshed 
loose  leaf  reporter  system. 

Dated:  February  14, 1996.  j 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  96-4404  Filed  2-26-96;  8:45  am] 
BUJNOCOOE  siao-oi-p 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  June  19 
Through  June  23, 1995 

During  the  week  of  June  19  through 
June  23, 1995,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  reUef  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

A.  Victorian,  6/22/95,  VFA-0043 

Dr.  A.  Victorian  filed  an  Appeal  from 
a  determination  issued  by  the  Oakland 
Operations  Office  (Oakland)  of  the 
Department  of  Energy  in  response  to  a 
request  under  the  Freedom  of 
Information  Act  (FOIA).  Dr.  Victorian 
sought  docimients  concerning  "Project 
Woodpecker"  at  Lawrence  Livermore 
National  Laboratory.  The  Oakland 
determination  denied  Dr.  Victorian's 
request  on  the  groimds  that  the  DOE  had 
no  responsive  docimients.  In 


considering  this  Appeal,  the  DOE  found 
that  Oakland  followed  procedures  that 
were  reasonably  calculated  to  uncover 
responsive  documents.  Accordingly,  the 
DOE  denied  Dr.  Victorian's  Appeal. 

Ferenc  M.  Szasz,  6/22/95,  LFA-0254 

Ferenc  M.  Szasz  filed  an  Appeal  from 
a  denial  by  the  National  Archives  and 
Records  Administration  of  a  request  for 
information  that  he  filed  under  the 
Freedom  of  Information  Act  (FOIA). 
Professor  Szasz  sought  specified  reports 
contained  in  Manhattan  Project  files.  In 
considering  the  information  that  was 
withheld  as  classified  material  under 
Exemptions  1  and  3  of  the  FOIA,  the 
DOE  determined  that  all  of  the 
previously  withheld  material  must 
continue  to  be  withheld.  Accordingly, 
the  Appeal  was  denied. 

Petition  for  Special  Redress 

State  of  Louisiana,  6/20/95,  VEG-0001 

The  DOE  issued  a  Decision  and  Order 
granting  a  Petition  for  Special  Redress 
filed  by  the  State  of  Louisiana. 
Louisiana  sought  approval  to  use 
Stripper  Well  funds  for  a  project  which 
the  DNDE's  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy  held 
to  be  inconsistent  with  the  terms  of  the 
Stripper  Well  Settlement  Agreement. 
The  DOE  approved  the  State's  proposal 
to  use  $11,650,915  to  establish  a 
Louisiana  Petroleum  Information  Center 
(PIC).  The  PIC  will  be  a  central  archive 
for  Louisiana  geological  data,  including 
stratigraphic  data  collected  by  the  major 
oil  companies  and  the  oil  and  gas 
archives  of  the  Louisiana  Department  of 
Natural  Resources.  The  DOE  found  that 
the  PIC  would  bring  energy-related 
restitutionary  benefits  to  the  citizens  of 
Louisiana  and  could  be  approved  as  an 
energy  research  program  under  the 
terms  of  the  Stripper  Well  Settlement 
Agreement.  Accordingly,  Louisiana's 


Petition  for  Special  Redress  was 
approved. 

Refund  Applications 

Gulf  Oil  Corp./FASCO,  Inc.,  6/22/95, 

T3RF300-6238 
The  DOE  issued  a  Decision  and  Order 
concerning  a  refund  application  filed  by 
FASGO,  Inc.  in  the  Gulf  Oil  Corporation 
refund  proceeding.  FASGO  calculated 
the  volume  of  its  refined  product 
purchased  by  referring  to  its  own 
company  records.  The  EKDE  foimd  that 
the  records  were  reasonable,  and  used 
them  to  calculate  a  refund  of  $60,014, 
including  interest,  for  the  firm.  The  DOE 
further  noted  that  FASGO,  a  bankrupt 
firm,  was  no  longer  in  existence.  The 
record  in  the  case  included  an  Order 
from  the  United  States  Bankruptcy 
Court  for  the  Eastern  District  of 
Permsylvania  stipulating  that  upon 
payment  of  administrative  expenses  and 
of  a  certain  claim  by  the  Commonwealth 
of  Pennsylvania,  two  former  owners  of 
FASGO  would  be  entitled  to  all 
liquidated  assets  of  the  firm.  These 
former  owners  submitted  evidence 
showing  that  the  payments  had  been 
made.  Accordingly,  the  DOE  directed 
that  these  two  individuals  should 
receive  the  FASGO  refund. 
Gulf  Oil  Corporation/the  Circle  K 

Corporation,  Fairmont  Foods,  Inc., 

6/22/95,  RF300-19969.  RF300- 

19994 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  The  Circle 
K  Corporation  and  Fairmont  Foods,  Inc. 
The  Circle  K  Corporation  requested  that 
the  OHA  grant  it  a  refund  based  on 
separate  presiunptions  of  injury  for  each 
of  three  subsidiaries  which  purchased 
Gulf  products.  The  OHA  found  that 
while- the  three  subsidiaries  were 
operated  as  separate  entities  during  the 


refund  period,  they  are  no  longer 
operationally  distinct.  Accordingly,  the 
OHA  determined  that  they  do  not 
qualify  for  consideration  under  separate 
presiunptions  of  injury.  The  OHA  also 
found  that  The  Circle  K  Corporation 
could  not  receive  a  full  voliunetric 
refund  for  purchases  made  by  a 


subsidiary  for  end-use,  in  addition  to 
benefitting  from  the  small  claims 
presumption  of  injury  for  its  two 
subsidiaries  that  were  retailers  of  Gulf 
products.  Instead,  the  OHA  ordered  that 
the  applicant  be  granted  a  full 
volumetric  refund  for  end-use 
purchases,  and  refunds  under  the  mid- . 

Refund  Applications 


range  presumption  of  injury  for 
purchases  made  by  its  retailer 
subsidiaries.  Accordingly,  the  Circle  K 
Corporation  was  granted  a  total  refund 
of  515,046.  In  addition,  the  OHA  denied 
a  competing  Application  for  Refund 
filed  by  Fairmont  Foods.  Inc. 


06/22/95 


The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  siunmarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  PubUc  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Gulf  Oil  Corporation/Bracknell  Oil  Co.,  hic RF30O-19716 

Quality  Gulf RF30O-19987 

Valley  View  Gulf RF30O-19991 

Gulf  Oil  Corporation/Denison  Oil  Co.,  Inc RF300-20066 

H.R.  Higgins  Excavating  et  al  RF272-97036 

Old  Colony  Transportation  et  al  RF272-90436 

Roane  County  et  al  RF272-976O0 

Sequim  School  District  et  al RF272-97701 

Texaco  Inc/Look  Oil  Co RF321-20305 


06/22/95 
06/23/95 
06/23/95 
06/23/95 
06/23/95 
06/23/95 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Acme  Resin  Corporation  

BrattletxHW  Memorial  Hospital  

Butler  Landmark  Inc  

Dallas  County  Schools  

Digital  Equipment  Corporation 

DSM  Copolymer  , 

^  Farmers  Elevator  &  Cooperative  Association 

International  Flavors  &  Fragrance 

Jamaica  Bay  Oil  Co 

MacArttiur  Petroleum  &  Solvent  Co 

McLaurin's  Texaco - 

Nash  Equity  Exchange  

Natkmal  Standard  Company  

Pollard  Delivery  Service  

Windsor  Village  Texaco 

Wyatfs  Service 


Case  No. 


RF272-58053 

PF272-99147 

RG272-194 

RF272-55467 

RF272-53469 

RF2 72-584 18 

RG272-279 

RF272-14036 

RF32 1-20562 

RF321 -20576 

RF32 1-1 9757 

RG272-25 

RF272-17314 

RF272-89521 

RF321-20166 

RF315-10163 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  February  14, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  96-4403  Filed  2-26-96;  8:45  am] 

BILLING  COOE  6460-01-? 


Notice  of  Issuance  of  Decisions  and 
Orders;  Weeic  of  July  24  Through  July 
28.1995 

Ehuing  the  week  of  July  24  through 
July  28, 1995  the  decisions  and  ordere 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
widi  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  emd  Appeals. 

Appeal 

Blumberg,  Seng,  Ikeda  &■  Alters.  7/25/ 
95,  VFA-0052 

Blumberg,  Seng,  Ikeda  &  Albers  filed 
an  Appeal  from  a  partial  denial  by  the 
DOE'S  Office  of  the  Inspector  General  of 
a  Request  for  Information  that  it 
submitted  imder  the  Freedom  of 
Information  Act  (FOIA).  In  considering 


the  Appeal,  the  DOE  found  that  the 
FOlA's  Exemptions  6  and  7(C)  had  been 
properlv  invoked  to  withhold  the  names 
and  other  personal  identifiers  of 
subjects,  sources,  witnesses  and 
investigators  in  connection  with  the 
Inspector  General's  investigation  of  the 
death  of  a  particular  individual  at  the 
Naval  Petroleum  Reser\es  in  Elk  Hills. 
CaUfomia.  Accordingly,  the  Appeal  was 
denied. 

Petition  for  Special  Redress 

State  of  Louisiana.  7/28/95.  VEG-0002 

The  DOE  issued  a  Etecision  and  Order 
denying  a  Petition  for  Special  Redress 
filed  by  the  State  of  Louisiana. 
Louisiana  sought  approval  to  use 
Stripper  Well  funds  to  match  a  DOE 
grant  to  establish  a  Natural  Gas  Pre- 
Utilization  Center  at  Southern 
University.  Louisiana  wished  to  use  the 
Stripper  Well  funds  to  study  the 
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lelationship  between  the  geological 
frf™^*'""  of  natural  gas  fields  and  the 
leveb  of  ladioactivity  in  the  water 
broii^t  to  the  sur&ce  as  p^  of  the  oil 
and  gts  extraction  process.  If  successful, 
tbe  study  would  provide  natural  gas 
jHoduoefs  with  data  that  would  allow 
them  to  assess  probable  levels  of 
nidioactivity  at  a  site  before  drilling, 
thus  reducing  the  volume  of  radioactive 


materials  brought  to  the  surface.  DOE's 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  had  determined 
that  this  proposal  was  inconsistent  with 
the  terms  of  the  Stripper  Well 
Settlement  Agreement  in  that  its  main 
focus  was  environmental.  Louisiana 
argued  in  its  Petition  that  the  study  was 
authorized  by  the  Chevron  consent 
order,  which  allows  the  use  of  oil 

Refund  Applications 


overcharge  funds  for  enery  research. 
The  OHA  agreed  with  the  initial 
assessment  of  Louisiana's  proposal  and 
concluded  that  the  project  could  not 
qualify  as  an  energy  research  program 
under  the  terms  of  the  Chevron  consent 
order  because  it  was  not  remedial  in 
natiu«.  Accordingly,  Louisiana's 
Petition  for  Special  Redress  was  denied. 


07/25/95 


The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
mdiidi  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Cntnl  Valley  Coop  Cbnsumers  Oil  Co RF272-92208 

RF272-92230 

ChidB  CW  Supplemental  Refund  Distribution RB272-14 

Qnde  Oil  Supplemental  Refund  Distribution RB272-20 

QndB  OU  Sui^lemental  Refund  Distribution RB272-24 

Gifanltir  School  District  et  al RF272-84697 

I  aty  School  District  et  al RF272-95900 

I  School  District  et  al _ .„...     RF272-95426 

I  IncVSecond  Avenue  Texaco .'....    RF321-20643 

1  lDc79ioct  Stop,  hic  RF321-6657 

I  iDcVSquaw  Transit  Co  RF321-8846 

I  faicTWebb  Texaco  Station  et  al  RF321-1486 

<  inc/Whittaker  Metals,  Inc  RF321-9170 


07/25/95 
07/25/95 
07/28/95 
07/28/95 
07/28/95 
07/25/95 
07/25/95 
07/28/95 
07/28/95 
07/28/95 
07/28/95 


Dismissals 


Hie  following  submissions  were  dismissed: 


Name 


Hsftiert  EaslBfty ~ 

HopeorfS  Texaco  Service  Station 

McMm  Texaco  

Rocky  Hats  Raid  Office 

San  Diego  Trensil  Corporation 


Case  No. 


VFA-0054 
RF321 -20386 
RF321-4191 
VSO-0033 
RF272-97153 


Copies  of  the  full  text  of  these 
dedsims  and  orders  are  available  in  the 
Puhbc  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Fonestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  A4anagement:  Federal  Energy 
Guidelines,  a  commercially  published 
looae  leaf  repcHter  system. 

Dated:  February  14, 1996.  [ 

Gaaiy  B.  Breznay, 

IMnBCtor,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  96-4402  Filed  2-26-96;  8:45  ami 


Notice  of  Issiiance  of  Decisions  and 
Ordmn  tiy  the  Office  of  Hearings  and 
i;  Week  of  May  22  Through  May 


2i^199S 

During  the  week  of  May  22  through 
May  26, 1995,  the  decisions  and  orders 
summarized  below  were  issued  with 


respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  sununary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeal 

A.  Victorian,  5/22/95.  VFA-0036 

Dr.  A.  Victorian  (Appellant)  filed  an 
Appeal  from  a  final  determination  by 
the  Acting  Director  of  the  Office  of 
Intergovernmental  and  External  Affairs 
of  the  Albuquerque  Operations  Office  of 
the  Department  of  Energy  (DOE/AL). 
DOE/AL  withheld  certain  documents 
identified  as  responsive  to  Appellant's 
request  on  the  grounds  that  they 
contained  sensitive  and  personal 
information.  Although  the  person 
named  in  the  documents  was  deceased, 
DOE/AL  found  that  the  surviving 
relatives  of  the  named  individual  had  a 
privacy  interest  in  the  information  and 
withheld  the  docimients  under 
Exemption  6.  In  considering  the  Appeal, 


the  DOE  fotmd  that  while  a  privacy 
interest  in  the  information  existed, 
EXDE/AL  did  not  balance  this  interest 
against  the  public  interest  in  disclosing 
the  information.  Accordingly,  the 
Appeal  was  remanded  to  DOE/AL  so 
that  it  could  balance  the  privacy  interest 
of  surviving  relatives  against  the  public 
interest  in  disclosure  in  a  manner 
consistent  with  this  Decision. 

Personnel  Security  Hearings 

Albuquerque  Operations  Office,  5/22/ 
95,  VSO-0018 

An  OHA  Hearing  Officer  issued  an 
Opinion  recommending  against 
restoring  the  access  au^orization  of  a 
DOE  contractor  employee.  The 
employee's  "Q"  clearance  had  been 
suspended  by  the  Operations  Office 
Manager  after  a  DOE-sponsored 
psychiatrist  found  that  the  employee 
was  a  user  of  alcohol  habitually  to 
excess  and  suffered  from  "substance 
abuse,  alcohol,"  a  mental  condition 
which  causes  or  may  cause  a  significant 
defect  in  judgment  or  reliability.  The 


evidence  in  the  record  indicated  that  the 
employee  had  a  lengthy  history  of 
arrests  and  convictions  for  alcohol- 
related  traffic  offenses,  including  two 
within  the  last  18  months.  At  the 
hearing,  the  employee  admitted  that  he 
had  been  an  alcohol  abuser,  but 
introduced  evidence  of  his  progress 
towards  rehabilitation  diuing  the  six 
month  period  immediately  prior  to  the 
hearing.  The  Hearing  Officer  concluded 
that  the  employee  had  not  as  yet 
abstained  from  alcohol  long  enough  to 
demonstrate  that  he  was  rehabilitated 
from  his  drinking  problem,  and  that  as 
a  result,  the  employee's  history  of 
alcohol  abuse  still  raised  serious 
security  concerns.  For  these  reasons,  the 
Hearing  Officer  concluded  that  the 


employee  had  failed  to  show  that 
restoring  the  employee's  access 
authorization  would  not  endemger  the 
common  defense  and  security  and 
would  be  clearly  consistent  with  the 
national  interest. 

Albuquerque  Operations  Office,  5/25/ 
95,  VSO-O019 
A  DOE  Hearing  Officer  issued  an 
Opinion  concerning  the  eligibility  of  an 
individual  for  continued  "Q"  access 
authorization.  Tests  conducted  as  part 
of  a  routine  annual  physical 
examination  indicated  that  the 
individual  had  used  cocaine.  The 
individual  claimed  that  he  had  not  used 
cocaine.  He  argued  that  this  use  of 
certain  over-the-counter  medications 
prior  to  the  drug  test  should  have 


resulted  in  positive  results  for  drugs 
other  than  cocaine,  and  that  the  lack  of 
such  results  proved  that  the  tested 
specimen  was  not  his.  After  reviewing 
the  chain-of-custody  dociunentation  for 
the  specimen  and  considering  expert 
testimony  on  the  effects  of  over-the- 
counter  medications  on  drug  tests,  the 
Hearing  Officer  found  that  the  tested 
specimen  was  the  individual's  and  the 
individual  must  have  used  cocaine.  The 
Hearing  Officer,  therefore,  found  thai 
the  individual's  denials  of  cocaine  use 
were  falsifications  and  that  the 
individual  had  violated  a  drug 
certification  which  he  had  signed.  The 
Hearing  Officer  concluded  that  the 
individual's  access  authorization  should 
not  be  restored. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  smnmarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Crude  Oil  Supple.  Refund  Distribution  et  al  RB272-4 

Crude  Oil  Supplemental  Refund  Distribution  et  al  RB272-3 

Gloucester  Trucking RF272-97259 

Kessler  Institute  for  Rehab  et  al  RF272-92130 

Squaw  Transit  Co RF272-74580 

Squaw  Transit  Co RD272-74580 

Texaco  Inc./ Al's  Texaco  RF321-13059 

Texaco  Inc./Associated  Transport,  Inc  RF321-13106 


05/23/95 
05/23/95 
05/23/95 
05/23/95 
05/23/95 

05/22/95 
05/23/95 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Allany  Independent  School  District  

Andy's  Texaco  

Bill  Clendening  Texaco 

Energy  Cooperative,  Inc 

Gall  Silica  Mining  Co.,  Inc  

Harvey  Texaco 

Leaseway  Transportation  Corp  

Lit)erty  County  Board  of  Commissioners 

Oklahoma  State  University 

Richard  M.  Ross 

Roaring  Spring,  PA 

Texaco  Gas  Station 

The  Gates  Rubber  Company  

The  Gates  Rubber  Company  

Unico,  Inc 

Valley  Une  Company 

Victoria  Independent  School  District  


Case  No. 


RF272-97390 

RF32 1-20772 

RF321 -20749 

RF340-120 

RF272-97436 

RF321-20766 

RF272-97308 

RF272-97432 

RF272-98486 

VFA-0042 

RF272-e678l 

RF32 1-20762 

RF272-88647 

RF272-93720 

RF321-6384 

RF272-98124 

RF272-97440 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  February  14, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  96-^407  Filed  2-26-96;  8:45  am] 
BILLING  COOC  e4«0-01-P 


Notice  Of  Issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Week  of  August  21  through 
August  25, 1995 

During  the  week  of  August  21  through 
August  25,  1995  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  other 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
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cnmtaina  a  list  of  submissions  that  were  by  the  State  of  Nebraska  in  the  Standard  retailers  in  the  United  States  also  did 

dismissed  by  the  Office  of  Hearings  and  Oil  Co.  (Indiana)  second  stage  refund  not  receive  actual  notice.  The  DOE 

Appeals.  proceeding.  Nebraska  requested  found  that  any  disparity  in  notice 

.  I  permission  to  reallocate  S50.000  in  provided  to  Puerto  Rican  retailers  was 

^^W***  previously  disbursed  Amoco  11  monies  not  a  sufficient  equitable  consideration 

kburay.  Jacobs  S-  Abel,  8/22/94,  VFA-  to  the  business  sector  of  the  Dollar  and  sufficient  to  warrant  processing  GM's 

0061  Energy  Saving  Loan  Program.  The  application  since  the  DOE,  in 

The  DCK's  Office  of  Inspector  General  program  is  a  revolving  loan  program  consideration  of  this  disparity,  accepted 

lOIG]  requested  reconsideration  of  a  that  provides  low  interest  loans  to  applications  from  Puerto  Rico  retailers 

July  1995  Decision  and  Order  issued  to  Nebraska  citizens  for  energy  efficiency  received  in  the  month  of  March  1994. 

Manny,  Jacobs  &  Abel  (MjatA),  Case  No.  improvements  to  homes,  businesses.  The  DOE  also  rejected  GM's  claim  that 

VFA-0050.  That  Decision  remanded  a  farms,  local  government  structures,  and  processing  its  claim  after  the  final 

Fteedom  of  Information  Act  (FOIA)  rural  nursing  homes.  In  accordance  with  deadline  would  cause  no  harm  to  the 

request  to  the  OIG  for  a  new  a  prior  Decision  that  approved  the  use  refund  process.  Because  DOE  found  that 

determination  pursuant  to  Exemption  of  second  stage  funds  for  the  program,  GM  had  presented  no  equitable 

7(A)  of  the  FOIA,  and  consistent  with  the  DOE  granted  Nebraska's  Motion.  consideration  meriting  the  processing  of 

Albuquerque  Journal,  22  DOE  1  80,148  Texaco  Inc./Gasolinera  Melendez,  Inc.,  its  AppUcation  for  Refund,  GM's  Motion 

(1992).  The  OIG  argued  that  under  8/23/95,  RR321-180  ^°^  Reconsideration  was  dismissed. 

fBdend  court  decisions  the  government  ^^  qq^  '.^^^^^  ^  Decision  and  Order  Texaco  Inc./Pea  Ridge  Iron  Ore  Co., 

met  its  burden  if  it  demonstrated  that  concerning  a  Motion  for  '"c..  8/23/95,  RF321-8850 

release  of  the  types  of  documents  at  Reconsideration  regarding  an  The  DOE  issued  a  Decision  and  Order 

issuecould  reasonably  be  expected  to  Application  for  Refund  filed  by  concerning  an  Application  for  Refund 

mteifere  with  raiforcement  proceedmgs  Casolinera  Melendez,  Inc.  (GM)  filed  in  filed  in  the  Texaco  Inc.  special  refund 

generally  and  that  the  government  need  the  Texaco  Inc.  special  refund  proceeding.  Pea  Ridge  Iron  Ore  Co.,  Inc. 

not  make  a  particulanzed  showmg  of  proceeding.  GM's  Application  for  (Pea  Ridge)  appUed  for  a  refund  based 

haamwith  respect  to  the  enforcement  ^^^^^  ^^^  ^^^  dismissed  in  a  prior  upon  direct  Texaco  purchases  made  by 

piooeeding  at  issiie.  Upop  Decision  because  its  Application  had  another  corporation,  Meramec  Mining 

reamsideration.  tie  DOE  agreed  and  ^^^^  submitted  to  the  DOE  several  Co.  In  support  of  its  application.  Pea 

overtumed  the  Albuquerque  decision  to  ^^^^^  ^^^^  ^^  February  28, 1994  final  Ridge  argued  that  it  was  entitled  to 

the  extent  that  it  required  such  a  deadline  for  the  Texaco  proceeding,  hi  Meramec's  reftmd  by  virtue  of  the  fact 

particulanzed  showmg.  |  the  prior  Decision,  the  DOE  rejected  that  Meramec  was  wholly  owned 

^mbtmA  Applications  GM's  arguments  that  the  lack  of  notice  subsidiary  of  St.  Joe  Mineral 

^„  „ ~      o ,  ^  r-  „        .  I o/  given  to  applicants  in  Puerto  Rico  about  Corporation  (St.  Joe)  which  dissolved 

^m^^72%n5  ^«  existence  of  the  Texaco  refund  Meramec  and  transferred  all  of  its  assets 

f*.   Tv-«p  •      ^  Tv»^  •  A  r^A  proceeding  constituted  a  compelling  and  facilities  to  another  wholly  owned 

The  DCffi  issued  a  Decision  Mid  Order  ^ason  to  process  its  application.  In  its  corporation  it  created.  Pea  Ridge.  The 

^ting  an  Apphration  for  Refund  filed  Motion  for  Reconsideration,  GM  argued  DOE  held  that  Pea  Ridge  was  created  by 

by  GS  Roofing  Products  Company,  hic.  ^^^^  ^^^  ^^^^  jy^,^  retailers  had  St.  Joe  to  continue  the  business 

mfteSubpartVCTude  oil  refund  little  knowledge  concerning  the  Texaco  operations  of  the  prior  dissolved    • 

fwooeeduig.  The  DOE  determmed  that  m  proceeding  while  retailers  in  the  50  corporation,  Meramec,  and  that  since  St. 

acMition  to  GS's  asphalt  products,  slate  gtates  had  much  more  notice  about  the  Joe  owned  all  of  the  outstanding  stock 

Si*^ w^*     •  P"*°"'^^"^°*®  '°^  *  proceeding  and  that  this  disparity  was  of  both  Meramec  and  Pea  Ridge,  the 

renindbecause  it  was  made  from  fundamentally  unfair  and  constituted  an  entire  transaction  was  simply  a  change 

nai^Mniccrude  oil  and  came  from  a  equitable  consideration  favoring  the  in  corporate  form  rather  than  a  true 

refinay.  The  refund  granted  to  GS  m  processing  of  its  application.  The  DOE  ownership  change.  Consequently,  the 

thu  Decision  was  $378,610.  j^g^  ^^^  retailers  in  Puerto  Rico  had  the  DOE  held  that,  given  the  above 

Standard  Oil  Co.  (IndianaJ/Nebraska,  8/  opportunity  to  learn  about  the  existence  transaction,  Meramec's  right  to  a  refund 

23/95,  RM251-295  of  the  Texaco  proceeding  since  proper  was  transferred  to  Pea  Ridge.  The  DOE 

The  DOE  issued  a  Decision  and  Order  Notices  were  published  in  the  Federal  approved  a  refund  for  Pea  Ridge 

granting  a  Motion  for  Modification  of  a  Register  regarding  the  establishment  of  totalling  $24,875,  representing  $16,669 

previously-approved  refund  plan  filed  the  Texaco  proceeding  and  that  many  in  principal  plus  $8,206  in  interest. 

ftafund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  follovdng  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  PubUc  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Atknticltichfield  Cranpany/Maple  Canyon  Arco  et  al RF304-13663  08/23/95 

'  Bethel  Utilities  Corporation  RF272-2638  08/23/95 

Enron  Carp-ZKay  ft  Herring  Gas  Company  RF340-132  08/23/95 

TexKO  Inc/Arroyo  Service  Station  RF321-21069  08/23/95 

Texaco  Inc/Dravo  Corp.  et  al BF321-18353  08/23/95 

Texaco  Inc/Red  Carpet  Car  Wash  .' RF321-7893  08/23/95 

Tom  Imnan  Trucking,  Inc. RK272-239  08/23/95 

BoM-Linco  Lines,  Inc. RK272-240  

Uniioyal  Technology  Cotp RF272-97573  08/23/95 
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Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Clarke  County,  Virginia 
Mort  Hall  Aviation  


Case  Ho. 


RF272-86668 
RF304-15150 


UMI 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  February  14, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  96-4408  Filed  2-26-96;  8:45  am] 
MLUNG  CODE  64S0-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Week  of  August  14  through 
August  18, 1995 

During  the  v/eet.  of  August  14  through 
August  18, 1995  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  reUef 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeal 

Greg  Long.  8/15/95,  VFA-0060 

Greg  Long  filed  an  Appeal  from  a 
determination  issued  to  him  by  the 
Office  of  Public  Affairs  of  the  DOE's 
Albuquerque  Operations  Office  in 
response  to  a  Request  for  Information 
submitted  imder  the  Freedom  of 
Information  Act  (FOIA).  hi  that 
determination,  the  Albuquerque 
Operations  Office  had  withheld  imder 
the  Exemption  5  "deliberative  process 
privilege"  a  draft  of  a  never-finaUzed  or 
issued  report  investigating  a  mysterious 
"hum"  reported  in  and  aroimd  Taos, 
New  Mexico.  In  considering  the  Appeal, 
the  DOE  found  that  the  Albuquerque 
Op>erations  Office  had  not  determined 
whether  the  document  contained 
deliberative  material.  In  addition,  the 
DOE  had  not  determined  whether  the 
document  contained  segregable  non- 
exempt  material  or  whether  the 
document  qualified  for  withholding 


imder  the  standard  articulated  in  the 
October  1993  Memorandum  of  Attorney 
General  Janet  Reno  concerning  the 
FOIA.  Accordingly,  the  Appeal  was 
granted  in  part,  denied  in  part,  and 
remanded  to  the  Albuquerque 
Operations  Office  for  a  new 
determination  in  accordance  with  the 
guidance  set  forth  in  the  Decision  and 
Order. 

Personnel  Security  Hearing 

Rocky  Flats  Field  Office.  8/14/95,  VSO- 
0027 
An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion 
concerning  the  eligibility  of  an 
individual  for  access  authorization 
under  10  CFR  Part  710,  "Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  Classified  Matter  or 
Special  Nuclear  Material."  After 
considering  the  record  in  view  of  the 
standards  set  forth  in  Part  710,  the 
Hearing  Officer  found  that  the 
individual  adequately  demonstrated 
rehabilitation  from  a  history  of  alcohol 
abuse.  Accordingly,  the  Hearing  Officer 
foimd  that  the  individual's  access 
authorization  should  be  granted. 

Refund  Applications 

Enron  Corp./Ozona  Butane  Company. 

Inc..  Bob's  LP.  Gas.  Inc..  B.F. 

Goodrich  Chemical  Group.  8/16/95. 

RF340-58.  RF34O-110.  RF340-144 
The  DOE  issued  a  Decision  and  Order 
concerning  refund  applications  that 
Ozona  Butane  Company,  Inc.  (Ozona), 
Bob's  LP  Gas,  Inc.  (Bob's),  and  B.F. 
Goodrich  Chemical  Group  (GCG)  had 
submitted  in  the  Enron  Corporation 
(Enron)  special  refund  proceeding.  The 
EKDE  found  that  Ozona  and  Bob's  were 
retailers  of  Enron  products  who 
qualified  for  refunds  under  the  small 
claim  presumption  of  injury.  However,  ■ 
both  firms  purchased  Enron  product 
indirectly  through  Gartman  Butane 
Company,  Inc.  (Gartman).  The  DOE 
collected  information  from  Gartman  in 
order  to  determine  the  portion  of 
Gartman  purchases  by  Ozona  and  Bob's 
that  were  Eru'on  products.  The  DOE 
found  that  GCG  used  Enron  propane  as 
a  feedstock  to  produce  vinyl,  and 
therefore  that  GCG  was  entitled  to  a 
refund  for  its  purchases  &om  Enron 


under  the  presumption  of  injur\'  for 
end-users  of  Enron  products.  The  total 
refund  granted  to  Ozona,  Bob's  and 
GCG,  including  interest,  is  $10,914. 
General  Electric  Company.  8/16/95, 
RF272-25357.  RD272-25357 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refimd  filed 
by  General  Electric  Company  (GE),  a 
large  diversified  industrial  corporation, 
in  the  Subpart  V  crude  oil  refund 
proceeding.  A  group  of  States  and 
Territories  (States)  objected  to  the 
application  on  the  grounds  that  the 
applicant  was  able  to  pass  through 
increased  petroleum  costs  to  its 
customers.  Noting  that  the  applicant  did 
business  in  many  markets,  the  States 
contended  that  a  claim  of  100% 
absorption  of  overcharges  by  a 
conglomerate  such  as  GE  is  not 
reasonable.  The  DOE  determined  that 
the  evidence  offered  by  the  States  was 
insufficient  to  rebut  the  presumption  of 
end-user  injury.  The  DOE  also  denied 
the  States'  Motion  for  Discovery,  finding 
that  discovery  was  not  warranted  where 
the  States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant's 
presumption  of  injur\'.  In  addition,  the 
EXDE  found  that  GE's  purchases  of 
ethane,  chlorobenzene.  acetic 
anhydride,  polypropylene,  isopropanol. 
isoproply  alcohol,  methyl,  cellosolve, 
cresylic  acid,  phenol,  acetone,  cumene, 
styrene,  EPON  828/829,  tetra-bromo 
bisphenol,  and  butadiene  were  not 
eligible  for  a  crude  oil  refund.  Finally, 
the  DOE  considered  the  validity  of  a 
waiver  of  the  right  to  a  crude  oil  refund 
filed  in  the  Stripper  Well  Surface 
Transporters  (ST)  proceeding  on  behalf 
of  RCA  Corporation,  which  had  been 
acquired  bv  GE  in  a  merger  completed 
on  June  9.  1986.  The  DOE  found  that 
where  a  dismissed  ST  application  had 
not  been  filed  by  an  authorized 
representative,  the  waiver  had  not  been 
validly  executed,  and,  therefore,  the 
claimant  had  not  waived  its  right  to  a 
Subpart  V  refund.  The  refund  granted  to 
the  applicant  in  this  Decision  was 
$2,536,874. 

Texaco  Inc./  J.E.  Meintzer  6-  Sons.  Inc.. 
6/15/95,  RF321-4048 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  special  refund 
proceeding  concerning  J.E.  Meintzer  & 
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Sons,  Inc.  (J.E.  Meintzer  &  Sons),  a 
direct  purchaser  of  Texaco  products. 
The  DOE  had  previously  determined 
that  the  purchase  volumes  of  refund 
claims  filed  by  affiliated  firms  should  be 
combined  in  order  to  determine  one 
allocable  share  for  the  applicants.  In  the 
instant  case,  a  substantial  amount  of 


common  ov>mership  interest  existed 
previously  between  J.E.  Meintzer  &  Sons 
and  two  other  companies  which  have 
been  granted  refunds  in  the  Texaco 
proceeding.  Nonetheless,  the  DOE 
determined  that  because  the  degree  of 
this  common  ownership  has  been 
dramatically  decreased,  none  of  the 


involved  companies  are  currently 
affiliated  to  a  degree  that  would  result 
in  windfall  benefits  to  a  single  corporate 
entity  or  shareholder.  Thus,  the  DOE 
found  that  J.E.  Meintzer  &  Sons'  refund 
should  not  be  reduced  by  the  refunds 
granted  the  other  two  firms. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  appUcations, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  PubUc  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


Atlantic  Richfield  Company/Brookvale  Arco  et  al  ••  ?!!^?j"if°?^ 

Bloomer  Coop  Feeds  et  al ^ J^fralS 

Crude  Oil  Supplemental  Refund  Distribution  :  —  ^'^  ^ 

Crude  Oil  Supplemental  Refund  Distribution  ^^''^ 

Crude  Oil  Supplemental  Refund  Distribution  ^^To^to 

Crude  Oil  Supplemental  Refund  Distribution on^       o. 

Crude  Oil  Supplemental  Refund  Distribution  • RB272-37 

Deback  Cartage  Company - Sa779  7i 

Dryer  and  Geodecke,  Inc  .- WkptLIL 

Ebner  Bowerman  et  al o^™  nno-,-. 

Federal  Reserve  Bank  of  New  York  et  al ^lll'lyli. 

J.L.  Anderson  Co.,  Inc.  et  al  ^o^IIoorc 

Leboeouf  Brothers  Towing  Company,  Inc  ^.^I^qora 

Leboeouf  Brothers  Towing  Company.  Inc  bp,,,  oTqAi 

Monroe  County  Commission  et  al Kt272  97541 

Ranson  Farmers  Coop  Union  et  al ^,n,   :„!„ 

Texaco  Inc/Kelly's  Food  Store  et  al S^i^l'wJfi 

Texaco  Inc/Ray's  Texaco SF?2r2S5i 

Cunningham's  Texaco ^..... S^SIS^S 

Texaco  Inc./Villa  Street  Service  Station Kt32l-207^4 

International  Harvester  o^o^o~^^I« 

Webster  School  District  et  al Kl'272-95425 


08/16/95 
08/16/95 
08/15/95 
08/15/95 
08/15/95 
08/15/95 
08/15/95 
08/15/95 
08/16/95 
08/15/-95 
08/16/95 
08/16/95 
08/16/95 

08/16/95 
08/16/95 
08/16/95 
08/15/95 

08/16/95 

08/16/95 


I 

The  following  submissions  were  dismissed: 


Dismissals 


Name 


City  of  Villa  Park,  CA 

Robert  Hawttxxne,  Inc 

Silst)ee  Butane  Company 
Thomas  Fredrich 


Case  No. 


RF272-86154 
RF272-86818 
RF304-15155 
RF304-15146 


Copies  of  the  full  text  of  these  decisions  and  orders  are  available  in  the  Public  Reference  Room  of  the  Office 
of  Hearings  and  Appeals,  Room  lE-234,  Forrestal  Building,  1000  Independence  Avenue,  SW.,  Washington,  DC.  20585. 
Monday  through  Friday,  between  the  hours  of  1:00  p.m.  and  5:00  p.m.,  except  federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy  Guidelines,  a  commercially  published  loose  leaf  reporter  system. 


I 


Dated:  February  14, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  96-4409  Filed  2-26-96;  8:45  ami 
BHJJNG  COOC  •4S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5430-7J 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Tribal 
Assumption  of  ttie  Clean  Water  Act, 
Section  404  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  renewal  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Tribal  Assumption  of  the 
Clean  Water  Act,  Section  404  Permit 
Program,  OMB  Control  Number  2040- 
0140,  expiring  02/29/96.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  28, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and,refer  to  EPA  ICR  No.  1542.03. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tribal  Assumption  of  the  Clean 
Water  Act,  Section  404  Permit  Program, 
OMB  Control  Number  2040-0140.  EPA 
ICR  No.  1542.03).  expiring  02/29/96. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  Federally  recognized  Indian 
Tribes  are  eligible  to  request  assumption 
of  the  Clean  Water  Act  (CWA)  Section 
404  permit  program.  Tribes  must 
demonstrate  that  they  meet  the 
requirements  in  Section  518  of  CWA  as 
well  as  the  Section  404  program  specific 
requirements  of  40  CFR  part  233. 

To  assume  the  Section  404  permit 
program.  Tribes  must  have  a  wetlands 
permit  program  similar  to  the  Federal 
permit  program.  The  Tribe  must  submit 
sufficient  information  for  EPA  to 
determine  that  the  Tribe's  program: 
— Has  an  equivalent  scope  of 

jurisdiction  as  the  Federal  program, 
— Regulates  at  least  the  same  activities 

as  the  Federal  program. 
— Provides  for  sufficient  public 

participation. 
— Ensures  compliance  with  the  Section 

404(b)(1)  Guidelines,  which  provide 

environmental  criteria  for  permit 

decisions,  and 
— Has  adequate  enforcement  authority. 

EPA  eliminated  unnecessary 
duplication  when  revised  regulations 


were  published  in  December  1994.  Prior 
to  this  regulatory  revision.  Tribes  first 
had  to  qualify  for  "treatment  as  a  State." 
Only  after  the  Tribe  completed  the 
"treatment  as  a  State"  determination, 
could  the  Tribe  apply  to  assume  the 
Section  404  permit  program.  Under  the 
revised  regulations,  this  is  ail  done  at 
the  same  time  with  only  one  submission 
needed  from  the  Tribe,  instead  of  the 
previous  two  separate  submissions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  10/12/ 
95  (60  FR  53184);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  520  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
Or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of- 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Besponents/ Affected  Entities:  Indian 
Tribes. 

Estimated  Number  of  Respondents: 
One  per  year. 

Frequency  of  Response:  One  time. 

Estimated  Total  Annual  Hour  Burden: 
520  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1542.03  and 
OMB  Control  No.  2040-0140  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136).  401  M 

Street  SW..  Washington,  DC  20460. 


and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention;  Desk  Officer  for 
EPA,  725  17th  Street  NW., 
Washington,  DC  20503. 

Dated:  February  20. 1996. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
IFR  Doc.  96-4390  Filed  2-26-96:  8:45  ami 

BILUNG  CODE  6S«0-60-M 

[FRL-6430-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Water 
Quality  Standards  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  renewal  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Water  Quality  Standards 
Regulation  (OMB  Control  Number 
2040-0049;  expiring  Februan,-  29.  1996). 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  28.  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  988.06. 
SUPPLEMENTARY  INFORMATION: 

Title:  Water  Quality  Standards 
Regulation  (OMB  Control  No.  2040- 
0049;  EPA  ICR  No.  0988.05.  expiring  on 
2/29/96.  This  is  a  request  for  extension 
of  a  currently  approved  collet:tion. 

.'\bstract:  Water  quality  standards  are 
provisions  of  Federal,  State,  or  Tribal 
law  which  consist  of  designated  uses  for 
the  waters  of  the  United  States,  water 
quality  criteria  for  the  waters  based  on 
such  uses,  and  an  nntidegradation 
policy.  Such  standards  sene  two 
primary'  purposes.  First,  they  define 
water  quality  goals  for  water  bodies. 
Second,  they  serve  as  a  regulatory  basis 
for  establishing  water  quality-based 
treatment  controls  and  strategies  beyond 
technology-based  treatment  required  by 
Sections  301  and  306  of  the  Clean  Water 
Act  (CWA). 

The  Water  Quality  Standards 
Regulation  (the  Regulation)  describes 
requirements  and  procedures  for  the 
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States  and  Indian  Tribes  to  develop, 
review,  and  revise  their  water  quality 
standards  regulations  and  for  0>A  to 
review  and  approve  the  water  quality 
standards.  Additionally,  the  Regulation 
outlines  procediu«s  whereby  Indian 
Tribes  can  qualify  to  receive  EPA 
authorization  to  administer  the  water 
quality  standards  program  contained  in 
Section  303  of  the  CWA.  Finally,  the 
Regulation  contains  a  dispute 
mechanism  to  aid  in  resolving  disputes 
which  may  arise  between  States  and 
Indian  Tribes  over  differing  water 
quality  standards  on  common  bodies  of 
water. 

This  information  collection  covers 
State/Tribal  submissions  of  water 
quality  standards  to  EPA  for  review  and 
approval,  and  Tribal  applications 
submitted  to  EPA  for  authorization  to 
administer  the  water  quality  standards 
program.  Additionally,  this  information 
collection  covers  the  submission  of 
information  by  States  and  Indian  Tribes 
to  EPA  for  use  in  resolving  disputes  that 
arise  on  common  bodies  of  water. 

The  information  collection  schedule 
is  required  pursuant  to  the  mandates  of 
CWA  Sections  303(c)  and  518.  Indian 
Tribes  (that  are  authorized  to  administer 
the  water  quality  standards  program) 
and  States  are  required  to  hold  hearings 
at  least  once  every  three  years  for  the 
purposes  of  reviewing  and,  if 
appropriate,  revising  their  water  quality 
standards.  Tribal  applications  for 
authorization  to  administer  the  water 
quality  standards  program  are  a  one- 
time collection  of  information.  Requests 
for  dispute  resolution  are  also  a  one- 
time collection  of  information  per 
dispute. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  10/25/ 
95  (60  FR  54682);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2.500  hours  per 
response.  Burden  means  the  total  time. 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States, 
Territories,  and  Indian  Tribes. 

Estimated  Number  of  Respondents: 
77. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
193,980  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  988.06  and 
OMB  Control  No.  2040-0049  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

Street,  S\V.  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street  NW. 

Washington,  DC  20503. 

Dated:  February  20. 1996. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
|FR  Doc.  96-4389  Filed  2-26-96;  8:45  am] 

BILUNG  CODE  ft560-S<M> 

[FRL-5430-^;  OMB  No.  2060-0106  EPA  No. 
0649.06] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D)).  this  notice  announces 
that  the  Information  Collection  Request 
(ICR)  for  40  CFR  Part  60  Subpart  EE— . 
Surface  Coating  of  Metal  Furniture 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 


DATES:  Comments  must  be  submitted  on 

or  before  March  28, 1996. 

FOR  FURTHER  INFORMATION  OR  A  COPY 

call: 

Sandy  Farmer  at  EPA,  (202)  260-2740, 

and  refer  to  EPA  ICR  No.  0649.06. 

SUPPLEMENTARY  INFORMATION: 

Title:  40  CFR  Part  60  Subpart  EE— 
Surface  Coating  of  Metal  Fumitiue 
(OMB  Control  No.  2060-0106;  EPA  ICR 
No.  0649.06.).  This  is  a  request  for 
revision  of  a  currently  approved 
collection.  The  standards  require  initial 
notification  reports  with  respect  to 
construction,  modification, 
reconstruction,  startups,  shutdowns, 
and  malfunctions.  The  standards  also 
require  reports  on  initial  performance 
tests. 

Abstract:  The  control  of  emissions  of 
VOCs  from  the  metal  furniture  surface 
coating  industry  requires  not  only  the 
installation  of  properly  designed 
equipment,  but  also  the  operation  and 
maintenance  of  that  equipment. 
Emissions  of  VOCs  from  the  metal 
furniture  surface  coating  industry  are 
the  result  of  the  application  and  curing 
or  drying  of  organic  coatings  on  the 
surface  of  each  metal  furniture  part  or 
product.  These  standards  rely  on  the 
reduction  of  VOC  emissions  through 
either  a  capture  system  and  incinerator 
or  a  capture  system  and  solvent 
recovery  system. 

In  order  to  ensure  compliance  with 
these  standards,  adequate  recordkeeping 
is  necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  November  24, 1995  and  no 
comments  were  received. 

Burden  Statement:  Each  year  of  this 
request  the  EPA  will  receive  1600 
responses.  These  responses  include 
notification  of  start-up  and  performance 
test  results  for  a  total  186  responses, 
quarterly  exceedance  reports  for  a  total 
of  472  responses,  and  semi-annual  non- 
exceedance  reports  for  a  total  of  942 
responses.  The  reporting  and 
recordkeeping  burden  can  be  separated 
into  two  parts.  Initial  start-up, 
performance  testing,  and  notification 


requires  80  hours.  Each  year  an 
estimated  36  facilities  will  face  this 
burden.  Continued  monitoring, 
reporting,  and  recordkeeping  requires 
179  hours  annually.  Each  year  an 
estimated  589  facilities  will  face  this 
burden.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Initial  Start-Up 

Respondents/ Affected  Entities:  1. 

Estimated  Number  of  Respondents: 
36. 

Frequency  of  Response:  1. 

Estimated  Total  Annual  Hour  Burden: 
80  hours/facility. 

Estimated  Total  Annualized  Cost 
Burden:  $2,436/facility. 

Continued  Monitoring.  Reporting,  and 
Recordkeeping 

Respondents/Affected  Entities:  1. 

Estimated  Number  of  Respondents: 
589. 

Frequency  of  Response:  2. 

Estimated  Total  Annual  Hour  Burden: 
179  hours/ facility. 

Estimated  Total  Annualized  Cost 
Burden:  $5,451/facility. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0649.06  and 
OMB  Control  No.  2060-0106  in  any 
correspondence  to: 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
■  Street,  SW,  Washington,  DC  20460. 

and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 


Dated:  February  20. 1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-4391  Filed  2-26-96;  8:45  ami 
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[OPP-30403;  FRL-S350-0] 

Clba-Geigy  Corporation;  Applicatioris 
to  Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  March  28, 1996. 
ADDRESSES:  By  mail,  submit  vkTitten 
comments  identified  by  the  document 
control  number  [OPP-304031  and  the 
file  symbol  to:  Public  Response  and 
Program  Re'sources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  [OPP- 
304031.  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission  , 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Product  Manager 
(PM  21).  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Rm.  227,  CM  #2.  1921  Jefferson  Davis 
Hwy.  Arlington,  VA  22202.  (703)  305- 
6226;  e-mail: 
welch. connie®epamail  epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  to  register 
pesticide  products  containing  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  100-TOR.  Applicant: 
Ciba  Crop  Protection.  Ciba-Geigy 
Corporation.  P.O.  Box  18300, 
Greensboro.  NC  27419-8300.  Product 
Name:  Mefenoxam  Technical. 
Fungicide.  Active  Ingredient: 
Mefenoxam  (R.S)-2|(2.6- 
dimethylphenyU-methoxyacetylaminol- 
propionic  acid  ethyl  ester  at  97.0%. 
Proposed  Classification/Use:  For 
formulation  into  end-use  fungicide 
products.  Type  Registration: 
Conditional'.  (PM  21) 

2.  File  Symbol;  100-lNE.  Applicant: 
Ciba  Crop  Protection.  Product  Name; 
Mefenoxam  WSP.  Fungicide.  Active 
Ingredient:  Mefenoxam  (R.S)-2|(2.6- 
dimethylphenyU-methoxyacetylaminol- 
propionic  acid  methyl  ester  at  45.0%. 
Proposed  Classification/Use:  For  the 
control  of  certain  diseases  in  various 
crops  caused  by  the  Oomycete  class  of 
fungi.  Tvpe  Registration;  Conditional. 
(PM21)' 

3.  File  Symbol:  100-ING.  Applicant; 
Ciba  Crop  Protection.  Product  Name: 
Mefenoxam  MZ.  Fungicide,  .\ctive 
Ingredients:  Mefenoxam  (R,S)-2[(2.6- 
dimethvlphenvlj-methoxyacetylaminol- 
propionic  acid  methyl  ester  at  4.0%  and 
a  coordination  product  of  zinc,  ion  and 
manganese  ethylene  bisdithiocarbamate 
at  64.0%  in  which  the  ingredient.s  are 
manganese  (12.8%)  and  zinc  (l.fi%). 
Proposed  Classification/Use;  For  the 
control  of  certain  diseases  of  cucumbers, 
melons,  summer  squash,  grapes,  onions. 
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potatoes,  sugar  beets,  and  tomatoes. 
Type  Registration:  Conditional.  (PM  21) 

4.  File  Symbol:  100-INN.  Applicant: 
Ciba  Crop  Protection.  Product  Name: 
Mefenoxam/Bravo.  Fungicide.  Active 
Ingredients:  Mefenoxam  (R.S)-2((2.6- 
dimethylphenyD-methoxyacetylaminol- 
propionic  acid  methyl  ester  at  4.5%  and 
Chlorothalon- 

UrTetrachloroisophthalonitrile  at  72.0%. 
Proposed  Classification/Use:  For  the 
control  of  certain  diseases  in  carrots. 
broccoli,  cabbage,  cauliflower,  cucurbit 
vegetables,  onions,  potatoes,  and 
tomatoes.  Type  Registration:        i 
Conditional.  (PM  21)  I 

5.  File  Symbol:  100-INR.  Applicant: 
Gba  Crop  Protection,  Ciba-Geigy 
Corporation,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300.  Product 
Name:  Mefenoxam  EC.  Fungicide. 
Active  Ingredient:  Mefenoxam  (R,S)- 
2[(2,6-dimethylphenyl)- 
methoxyacetylamino)-  propionic  acid 
methyl  ester  at  48.0%.  Proposed 
Classilication/Use:  For  the  control  of 
certain  diseases  in  various  crops  caused 
by  the  Oomycete  class  of  fungi.  Type 
Registration:  Conditional.  (PM  2l] 

6.  File  Symbol:  100-INU.  Applicant: 
Ciba  Crop  Protection,  Ciba-Geigy 
Corporation,  P.O.  Box  18300, 
Greensboro.  NC  27419-8300.  Product 
Name:  Mefenoxam/Copper.  Fungicide. 
Active  Ingredients:  Mefenoxam  (R,S)- 
2[(2,6-dimethylphenyl)- 
methoxyacetylamino]-  propionic  acid 
methyl  ester  at  5.0%  and  Copper 
Hydroxide  at  60.0%.  Proposed 
Classification/Use:  For  the  control  of 
certain  diseases  in  various  fruits  and 
vegetables.  Type  Registration: 
Conditional.  (PM  21) 

7.  File  Symbol:  100-TOA.  Applicant: 
aba  Crop  Protection.  Product  Name: 
Mefenoxam  MC.  Fungicide.  Active 
Ingredient:  Mefenoxam  (R,S)-2[(2,6- 
dimethylphenyU-methoxyacetylaminol- 
propionic  acid  methyl  ester  at  22.0%. 
Proposed  ClassiBcation/Use:  For  the 
control  of  certain  diseases  in  conifers, 
nonbearing  citrus,  nonbearing 
deciduous  fruits  and  nuts,  ornamentals, 
and  turf.  Type  Registration:  Conditional. 
(PM21) 

8.  File  Symbol:  100-TOE.  Applicant: 
Ciba  Crop  Protection.  Product  Name: 
Mefenoxam  PC  Granular.  Fungicide. 
Active  Ingredients: 
Pentachloronitrobenzene  (PCNB)  at 
10.0%  and  Mefenoxam  (R,S)-2|(2,6- 
dimethylphenyll-methoxyacetylamino]- 
propionic  acid  methyl  ester  at  0.5% . 
and  Product  Name:  Twin  Pak 
Mefenoxam  PC  Liquid.  Fungicide. 
Active  Ingredients:  Mefenoxam  EC; 
Mefenoxam  (R,S)-2[(2,6- 
dimethylphenyU-methoxyacetylaminol- 
propi(HUC  add  methyl  ester  at  48.0%. 


PCNB  2-E  Liquid  Emulsifiable 
Concentrate;  Pentachloronitrobenzene 
(PCNB)  at  24.0%.  Proposed 
Classification/Use:  For  control  of 
damping-off,  seed  and  seedling  rot 
diseases  of  cotton.  Type  Registration: 
Conditional.  (PM  21) 

9.  File  Symbol:  100-TOI.  Applicant: 
Ciba  Crop  Protection.  Product  Name: 
Mefenoxam  GR.  Fungicide.  Active 
Ingredient:  Mefenoxam  (R,S)-2((2.6- 
dimethylphenyl)-methoxyacetylamino]- 
propionic  acid  methyl  ester  at  2.50%. 
Proposed  Classification/Use:  For  control 
of  Phytophthora  and  Pythium  diseases 
of  avocados,  citrus,  cotton,  cranberries, 
ginseng,  leafy  vegetables,  nonbearing 
deciduous  fruits  and  nuts,  peanuts, 
raspberries,  soybeans,  spinach,  sugar 
beets,  and  tomatoes.  Type  Registration: 
Conditional.  (PM  21) 

10.  File  Symbol:  100-TOG.  Applicant: 
Ciba  Crop  Protection.  Product  Name:" 
Mefenoxam  E.  Fungicide.  Active 
Ingredient:  Mefenoxam  (R,S)-2[(2,6- 
dimethylphenyU-methoxyacetylaminoj- 
propionic  acid  methyl  ester  at  48.0%. 
Proposed  Classification/Use:  For  the 
control  of  certain  diseases  in  conifers, 
nonbearing  citrus,  nonbearing 
deciduous  fruits  and  nuts,  ornamentals, 
and  turf.  Type  Registration:  ConditionaL 
(PM  21) 

11.  File  Symbol:  100-TOL.  Applicant: 
Ciba  Crop  Protection.  Product  Name: 
Mefenoxam  WP.  Fungicide.  Active 
Ingredient.  Mefenoxam  (R,S)-2[(2,6- 
dimethylphenyl)-methoxyacetylaminol- 
propionic  acid  methyl  ester  at  45.0%. 
Proposed  Classification/Use:  For  the 
control  of  certain  diseases  in  conifers, 
nonbearing  citrus,  nont)earing 
deciduous  fruits  arid  nuts,  ornamentals, 
and  turf.  Type  Registration:  Conditional. 
(PM  21) 

12.  File  Symbol:  100-TOO.  Applicant: 
Ciba  Crop  Protection,  Ciba-Geigy 
Corporation,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300.  Product 
Name:  Mefenoxam  LS.  Fungicide. 
Active  Ingredient:  Mefenoxam  (R,S)- 
2((2,6-dimethylphenyl)- 
methoxyacetylamino)-  propionic  acid 
methyl  ester  at  33.3%.  Proposed 
Classification/Use:  A  seed  treatment 
chemical  for  the  control  of  Pythium  and 
Phytophthora  causing  damping-off,  seed 
rot,  and  systemic  downy  mildew 
diseases  of  certain  crops.  Type 
Registration:  Conditional.  (PM  21) 

13.  File  Symbol:  100-TOT.  Applicant: 
Ciba  Crop  Protection.  Product  Name: 
Mefenoxam  45VV.  Fungicide.  Active 
Ingredient:  Mefenoxam  (R,S)-2[(2,6- 
dimethylphenyl)-methoxyacetylamino]- 
propionic  acid  methyl  ester  at  45.0%. 
Proposed  Classification/Use:  A  seed 
treatment  chemical  for  the  control  of 
Pythium  and  Phytophthora  causing 


damping-ofl',  seed  rot,  and  systemic 
downy  mildew  diseases  of  certain  crops. 
Type  Registration:  Conditional.  (PM  21) 

14.  File  Symbol:  100-TOU.  Applicant: 
Ciba  Crop  Protection.  Product  Name: 
Mefenoxam  G.  Fungicide.  Active 
Ingredient:  Mefenoxam  (R,S)-2((2,6- 
dimethylphenyl):methoxyacetylamino]- 
propionic  acid  methyl  ester  at  1.0%. 
Proposed  Classification/Use:  For  the 
control  of  certain  diseases  in 
ornamentals,  turf,  nonbearing  citrus, 
conifers,  and  nonbearing  deciduous 
fruit  and  nut  tree  in  nurseries.  Type 
Registration:  Conditional.  (PM  21) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  aimounced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30403]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 


Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  February  16, 1996. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  96-4253  Filed  2-26-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

February  20. 1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
imless  it  displays  a  currently  valid 
control  number.  Not  writhstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Dorothy  Conway,  Federal 
Communications  Commission,  (202) 
418-0217. 

Federal  Communications  Commission 

OMB  Control  No. :  3060-0289. 

Expiration  Date:  2/28/99. 

Title:  Performance  Tests  -  Section 
76.601. 

Estimated  Annual  Burden:  285,084 
hours  annual  burden;  average  19.4 
hours  per  respondent;  14,673 
respondents. 

Description:  Section  76.601  requires 
that  every  cable  system  operator 
maintain  a  current  listing  of  the  cable 
television  channels  which  that  system 
delivers  to  its  subscribers.  Section 
76.601(c)  and  (d)  require  cable  systems 


with  over  1,000  subscribers  to  conduct 
semi-aimual  proof  of  performance  tests 
and  triennial  proof  of  performance  tests 
for  color  testing.  This  collection  is  being 
revised  to  request  approval  for  the  third 
party  disclosure  in  section  76.601(d) 
requiring  local  franchise  authorities  to 
notify  the  cable  operators  who  will  be 
allowed  third  days  to  come  in 
compliance  with  any  perceived  signal 
quality  problems  which  need  to  be 
corrected. 
0S4B  Control  No.:  3060-0028. 

Expiration  Date:  2/28/99. 

Title:  Application  for  Authorization  in 
the  Auxihary  Broadcast  Service. 

Fonn:  FCC  Form  313. 

Estimated  Annual  Burden:  7,749  total 
annual  hours;  average  5.166  hours  per 
respondent;  1,500  respondents. 

Description:  FCC  Form  313  is  used  by 
permitees  or  licensees  of  AM.  FM  and 
TV  Broadcast  Stations  and  eligible 
networks  when  applying  for  remote 
pickup,  aural  microwave,  television 
microwave,  and  other  auxiliary 
broadcast  stations.  Data  is  used  by  FCC 
staff  to  determine  if  proposal  meets 
statutory  requirements  and  to  ensure    - 
that  interference  will  not  occur. 
OMB  Control  No.:  3060-0645. 

Expiration  Date:  2/28/99. 

Title:  Antenna  Registration^^-  Part  17. 

Estimated  Annual  Burden:  40,965 
total  annual  hours;  average  1  hour  per 
respondent;  40.965  respondents. 

Description:  This  recordkeeping 
requirement  requires  that  those 
licensees  who  experience  problems  with 
the  lighting  of  their  antenna  structure 
lighting  to  keep  a  record  of  the 
malfunction  with  the  station  records. 
This  information  is  used  by  FCC 
persormel  to  ensure  that  antenna 
structure  lighting  systems  are  properly 
maintained. 
OMB  Control  No.:  3060-0686. 

Expiration  Date:  2/28/99. 

Title:  Streamlining  the  International 
Section  214  Authorization  Process  and 
Tariff  Requirements. 

Estimated  Annual  Burden:  3.448  total 
annual  hours;  average  8  hours  per 
respondent;  431  respondents. 

Description:  This  collection  contained 
in  an  NPRM  proposes  to  Streamline  the 
International  Section  214  authorization 
process  and  tariff  requirements.  The 
proposed  rules  would  greatly  reduce  the 
regulatory  burden  on  the  applicants, 
authorized  carriers  and  the  Commission. 
The  NPRM  proposes  to  reduce  the  need 
for  carriers  to  file  muUiple  applications 
by  enabling  a  non-dominant  carrier  to 
obtain  a  global  214  authorization,  which 
is  not  limited  to  specific  carrier 
facilities,  and  by  eliminating  several 
regulatory  requirements  that  require 


carriers  to  file  multiple  Section  214 
applications.  The  global  Section  214 
authorization  would  allow  carriers  to 
provide  international  services  on  a 
facilities-basis  to  virtually  all  points  in 
the  world,  using  any  licensed  facility. 
This  authorization  would  be  subject  to 
an  exclusion  list  that  the  Commission 
would  pubUsb  identifying  countries  or 
facilities  for  which  there  are  restrictions. 
In  regard  to  regulatory  requirements 
being  removed.  Section  63.01  would  be 
amended  to  make  it  applicable  only  to 
applicants  for  domestic  Section  214 
authority.  A  new  rule  is  proposed  that 
will  detail  the  application  requirements 
for  International  Section  214  authority, 
and  include  the  provisions  for  filing  a 
global  Section  214  appUcation.  In 
addition,  the  proposed  rule  will  allow 
resellers  to  provide  international  resale 
services  via  an  authorized  common 
carrier,  except  those  affiliated  with  the 
reseller,  without  obtaining  additional 
authority.  Also  private  line  resale 
carriers  would  be  able  to  resell 
interconnected  private  lines  for 
switched  ser\'ices  to  all  designated 
"equivalent"  countries,  without 
obtaining  additional  authority  to  serve 
each  equivalent  country.  Section  63.15 
is  proposed  to  be  amended  to  enable 
carriers  to  add  circuits  on  private 
satellite  or  cable  systems,  without 
obtaining  prior  authority.  The  NPRM 
also  proposes  to  simplif\'  the  section 
214  and  cable  landing  license 
application  process  by  reducing  the 
detailed  information  now  required  in 
Sections  63.01  and  1.767.  The  NPRM 
also  proposes  to  encourage  filing  of 
international  Section  214  applications 
electronically  and  on  computer  disk  and 
to  require  that  any  information 
contained  in  the  application  in  a  foreign 
language  be  accompanied  with  certified 
English  translation. 

The  NPRM  further  reduces  filing 
requirements  by  allowing  dominant 
carriers  to  automatically  convey 
transmission  capacity  in  submarine 
cables  to  other  carriers  without 
obtaining  prior  Section  214  authority. 
Also,  the  NPRM  propose  to  further 
streamline  tariff  requirements  for  non- 
dominant  international  resale  and 
facilities-based  carriers  by  permitting 
them  to  file  their  international  tariff 
rates  on  one  day's  notice  instead  of  the 
current  14  day's  notice. 

OMB  Control  No.:  3060-0688. 

Expiration  Date:  2/28/99. 

Title:  Abbreviated  Cost  of  Ser\  ice 
Filing  for  Cable  Network  Upgrades. 

Form.  FCC  Form  1235. 

Estimated  Annual  Burden:  47,250 
total  annual  hours;  average  20  hours  per 
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cable  operator  respondents  and  10  hours 
per  local  franchising  authority 
respondents;  2,100  cable  operator  and 
525  local  franchising  authority 
respondents. 

Description:  Section  76.922(h)  enables 
cable  operators  in  some  circumstances 
to  increase  rates  when  undertaking 
significant  network  upgrades.  This  form 
allows  cable  operators  to  justify  rate 
increase  related  to  capital  expenditures 
used  to  improve  services  to  regulated 
cable  subscribers.  Operators  wishing  to 
establish  a  network  upgrade  rate 
increase  should  file  the  form  1235 
following  the  end  of  the  month  in  which 
upgraded  cable  services  become 
available  and  are  providing  benefits  to 
the  customers.  In  addition  this  form  can 
be  filed  for  pre-approval  any  time  prior 
to  the  upgraded  services  becoming 
available  to  the  subscribers  using 
projected  upgrade  costs.  If  the 
preapproval  option  is  exercised  the 
operator  must  file  the  form  again 
following  the  end  of  the  month  in  which 
upgraded  cable  services  become 
available  and  are  providing  benefits  to 
the  customers. 

Federal  Communications  Commission. 
William  F.  Caton,  | 

Acting  Secretary. 

[FR  Doc.  96-4291  Filed  2-26-96;  8:45  am] 
MLUNQ  COM  f71^«1-f 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License . 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  frei^t  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below:  ■ 

License  number:  3100 

Name:  Scott  Ming  Shin  Ho  d/b/a  OK 

Forwarding  Company 
Address;  3819  Snead  Ct.,  Sugarland,  TX 

77479 
Date  revoked:  January  16, 1996 
Reason:  Sxirrendered  license  voluntarily 
License  number:  2865  j 

Name:  Aces,  Ltd.  '  • 

Address:  237  Albany  Street,  Boston,  MA 

02118 
Date  revoked:  February  10, 1996 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  number:  3470 

Name:  World  Port  Shipping,  Inc. 
Address:  19146  South  Van  Ness  Ave., 

Torrance,  CA  90504 


UMI 


Date  revoked:  February  10,  1996 

Reason:  Failed  to  maintain  a  valid 
surety  bond 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

[FR  Doc.  96-4297  Filed  2-26-96;  8:45  am] 

BILLING  CODE  6730-01-11 


FEDERAL  RESERVE  SYSTEM 

Gregory  J.  Paetow,  et  a!.;  Change  in 
Banit  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  12, 1996. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Gregory  J.  Paetow,  Palos  Heights, 
Illinois;  to  acquire  an  additional  .98 
percent,  for  a  total  of  14.72  percent,  of 
the  voting  shares  of  Palos  Bancshares, 
Inc.,  Palos  Heights,  Illinois,  and  thereby 
indirectly  acquire  Palos  Bank  and  Trust, 
Palos  Heights,  IlUnois. 

B.  Federal  Reserve  Bank  of  San 

Francisco^(Kenneth  R.  Birming, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Sang  Hoon  Kim,  Los  Angeles, 
California;  to  acquire  an  additional  .37 
percent,  for  a  total  of  10.32  percent,  of 
the  voting  shares  of  California  Center 
Bank,  Los  Angeles,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  21,  1996. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-4334  Filed  2-26-96;  8:45  am] 
BILUNG  COOE  8210-01-F 


Capital  Co.rp  of  the  West;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-3226)  published  on  pages  5774  and 
5775  of  the  issue  for  Wednesday, 
February  14, 1996. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Capital  Corp  of  the  West,  is  revised  to 
read  as  follows: 

1.  Capital  Corp  of  the  West,  Merced, 
Cahfomia;  to  engage  de  novo  in 
furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies,  pursuant  to  § 
225.25  (b)(4)(iv)  of  the  Board's 
Regulation  Y;  and  in  providing  advice, 
including  rendering  fairness  opinions 
and  providing  valuation  services,  in 
connection  with  mergers,  acquisitions, 
divestitures,  joint  ventures,  leveraged 
buyouts,  recapitalizations,  capital 
structurings,  and  financing  tremsactions 
(including  private  and  public  financing 
and  loan  syndications);  and  conducting 
financial  feasibility  studies,  pursuant  to 
§  225.25  (b)(4)(vi)  of  the  Board's 
Regulation  Y.  The  geographic  scope  for 
these  activities  wrill  be  limited  to 
Arizona,  California,  Oregon  and  Nevada. 

Comments  on  this  application  must 
be  received  by  February  28, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  21, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-4333  Filed  2-26-96;  8:45  am) 

6H.LINQ  COOE  a21041-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  Announces  the 
Following  Meeting 

NAME:  Setting  a  National  Occupational 

Research  Agenda:  Review  of  the  Draft 

National  Occupational  Research 

Agenda. 

TIME  AND  date:  9  a.m.-5  p.m.,  March  1, 

1996. 

PLACE:  The  Watergate  Hotel,  Chesapeake 

Room,  2650  Virginia  Avenue,  NW, 

Washington,  DC  20037. 

STATUS:  Open  to  the  public,  limited  only 

by  the  space  available. 

PURPOSE:  NIOSH  will  sponsor  a  public 

meeting  to  review  the  di&h  National 


Occupational  Research  Agenda  (NORA) 
and  to  develop  recommendations  for 
implementation  of  the  agenda.  Invited 
participants  will  form  review  panels 
and  review  the  draft  NORA  in  sessions 
open  to  the  public.  A  limited  amount  of 
time  will  be  reserved  to  provide 
members  of  the  public  attending  the 
meeting  the  opportunity  to  comment  on 
the  research  priorities  and 
recommendations  on  implementation. 
The  tentative  agenda  of  the  meeting 
begins  with  a  discussion  of  the 
development  of  the  list  of  research 
priorities  included  in  the  draft  NORA. 
Participants  will  break  into  smaller 
groups  to  review  the  draft  and  make 
recommendations  on  implementation  of 
the  NORA.  In  the  afternoon  session, 
each  Work  Group  will  present  a 
summary  of  their  comments.  A  limited 
amount  of  time  will  be  reserved 
following  the  Work  Group  presentations 
for  public  comment  and  discussion. 
Three  to  five  minute  presentations  on 
the  draft  NORA  may  be  made  during  the 
public  session.  The  exact  time  limit  of 
the  presentations  will  depend  upon  the 
number  of  people  wishing  to  present. 
-^The  draft  NORA  will  be  available  for 
distribution  on  February  23,  1996. 
NIOSH  encourages  the  public  to  provide 
comments  on  research  priorities  through 
March  6, 1996.  The  final  NORA  will  be 
released  on  April  29, 1996.  To  attend 
this  meeting,  receive  a  copy  of  the  draft 
NORA,  or  receive  additional 
information  on  NORA,  please  contact 
Mr.  Chris  Olenec  as  indicated  below. 
On-site  registration  will  be  available; 
however,  to  assist  in  planning  for  the 
meeting,  advance  registration  is 
requested. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Mr.  Chris  Olenec,  NIOSH, 
CDC,  200  Independence  Avenue,  Room 
317B,  Washington,  DC  20201,  telephone 
202/205-2640,  FAX  202/260-1898. 
When  possible,  please  FAX  requests  for 
copies  of  the  draft  research  agenda. 

WRITTEN  COMMENTS  TO:  Ms.  Diane 
Manning,  NIOSH,  CDC,  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226. 

Dated:  February  20, 1996. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  fOr  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  96-4337  Filed  2-26-96;  8:45  am] 
BILLING  COOE  4163-1S-M 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Postponement 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
meeting  of  the  Food  Advisory 
Committee  scheduled  for  Februan,-  28 
and  29,  1996.  The  meeting  was 
announced  by  a  notice  in  the  Federal 
Register  of  February  8.  1996  (61  FR 
4783).  The  Food  Advisory  Committee 
will  meet  in  the  near  future  and 
announce  its  notice  of  meeting  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  A.  Larsen.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-5),  Food' 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-205^727. 

Dated:  February  21,  1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  96-4348  Filed  2-26-96;  8:45  ami 

BILLING  COOE  4160-01-F 


Advisory  Committee  Meetings; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
amendments  to  the  notice  of  meetings  of 
the  Antiviral  Drugs  Advisory 
Committee,  the  Endocrinologic  and 
Metabolic  Drugs  Advisory  Committee, 
and  the  joint  meeting  of  the 
Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee  and  the  Antiviral 
Drugs  Advisory  Committee.  These 
meetings  were  announced  in  the 
Federal  Register  of  January  31,  1996  (61 
FR  3427).  The  amendments  reflect  a 
change  in  the  location  of  the  Antiviral 
Drugs  Advisory  Committee  meeting  on 
the  third  day.  the  3-day  meeting  will 
now  be  held  at  the  same  location.  In 
addition,  the  location  has  been  changed 
for  the  other  meetings.  There  are  no 
other  changes.  The  amendments  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  the  Antiviral  Drugs  Advisory 
Committee  Meeting:  Ermona 
McGoodwin,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857,  301-443-5455. 


For  both  the  Endocrinologic  and 
Metabolic  Drugs  Advison,' 
Committee  Meeting  and  the  Joint 
Meeting  of  the  Endocrinoiogii,  and 
Metabolic  Drugs  Advisory 
Committee  and  the  Antiviral  Drugs 
Advisor)'  Committee:  Kathleen  R. 
Reedy,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301- 
443-.5455. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  januan-  31.  1996  (61 
FR  3427).  FDA  announced':  (1)  A 
meeting  of  the  Antiviral  Drugs  .Advi.sor\- 
Committee  would  be  held  on  February 
28  and  29.  and  March  1.  1996;  (2)  a 
meeting  of  the  Endocrinologic  and 
Metabolic  Drugs  .Advisory'  Committee 
would  be  held  on  February'  29.  199fi; 
and  (3)  a  joint  meeting  of  the 
Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee  and  the  Antiviral 
Drugs  Advisory  Committee  would  be 
held  on  .March  1,  199fi  On  page  342H. 
beginning  in  the  second  column,  the 
"Date,  time,  and  place"  portion  of  the 
Antiviral  Drugs  .advisory  Committee  is 
amended  to  read  as  follows; 

Date,  time,  and  place  February  28 
and  29.  and  March  1    1996,  8:30  am., 
Holiday  Inn — Gaithersburg,  Grand 
Ballroom.  Two  Montgomery  Village 
Ave..  Gaithersburg,  MD. 

On  page  3429.  in  the  first  <.olumn.  the 
"Date.  time,  and  place  '  portion  of  the 
Endocrinologic.  and  Metabolic  Drugs 
Advisory  Committee  is  amended  to  read 
as  follows: 

Date.  time,  and  place  February  29. 
1996,  8  a.m..  Holiday  Inn— Silver 
Spring.  Plaza  Ballroom.  8777  Georgia 
Ave..  Silver  Spring.  MD. 

On  the  same  page,  in  the  .second 
column,  the  "Date.  time,  and  place" 
portion  of  the  joint  meeting  of  the 
Endocrinologic  and  Metabolic  Drugs 
Advisor)  Committee  and  the  .\nti\iral 
Drugs  Advisory  Committee  is  amended 
to  read  as  follows: 

Date.  time,  and  place.  March  1.  1996, 
8  a.m..  Holiday  inn — Silver  Spring, 
Plaza  Ballroom,  8777  Creorgia  .^ve.. 
Silver  Spring.  MD. 

Dated:  February  22.  1996. 
Michael  A.  Friedman, 

Deputy  (Avnmi^sioner  for  Operations. 
IFR  Dot  9b-4Sr,T  Filed  2-23-96.  4  12  pm| 
BILUNG  COOE  4160-01-F 
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Health  Care  Financing  Administration 
IPM>-0e4-N] 

New  and  Pending  Demonstration 
Project  Proposals  Sutmitted  Pursuant 
to  Section  1 1 15(a)  of  the  Social 
Security  Act  DecemlMr  1995 

AGENCY:  Health  Care  Financing 

Administration  (HCFA). 

ACTION;  Notice. 

SUMMARY:  This  notice  identifies 
proposals  submitted  during  the  month 
of  December  1995  under  the  authority  of 
section  1115  of  the  Social  Security  Act 
and  those  that  were  approved.     • 
disapproved,  pending,  or  withdrawn 
during  this  time  period.  (This  notice  can 
be  accessed  on  the  Internet  at  HTTP:// 
WWW.SSA.GOV/HCFAy 
HCFAHP2.HTML.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Seciuity  Boulevard,  Baltimore,  MD 
21244-1850.  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  | 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  poUcy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

As  part  of  our  established  procedures, 
we  normally  publish  a  monthly  notice 
in  the  Federal  Register  with  a  listing  of 
all  new  submissions,  pending  proposals, 
approvals,  disapprovals,  and  withdrawn 
proposals.  Proposals  submitted  in 
response  to  a  grant  solicitation  or  other 
competitive  process  are  reported  as 
received  during  the  month  that  such 
grant  or  bid  is  awarded,  so  as  to  prevent 
interference  with  the  awards  process.  In 


the  month  of  December  we  received  no 
new  proposals  and  no  changes  to 
pending  proposals. 

n.  New,  Pending,  Approved,  and 
Withdrawn  Proposals  for  the  Month  of 
December  1995 

During  the  month  of  December  1995 
we  received  no  new  Comprehensive 
Health  Reform  Programs  or  Other 
Section  1115  Demonstration  Proposals. 
We  did  not  approve  or  disapprove  any 
proposals  during  December  1995  nor 
were  any  proposals  withdrawn  during 
that  month.  Pending  proposals  for  the 
month  of  November,  1995  published  in 
the  Federal  Register  on  January  23, 
1996,  61  FR  1769,  remain  unchanged  for 
the  month  of  December. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal  in  the  notice  published  on 
January  23.  1996.  If  further  help  or 
information  is  needed,  inquiries  should 
be  directed  to  HCFA  at  the  address 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments.) 

Dated:  February  20,  1996. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 
(FR  Doc.  96-4358  Filed  2-26-96;  8:45  am] 

BILUNG  CODE  4120-01-P 


National  Institutes  of  Health 

"Screening  for  Alcohol  Problems  in 
the  Elderly"  Study 

Proposed  Data  Collection 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  National 


Institutes  of  Health  (NIH)  is  publishing 
this  notice  to  solicit  public  comment  on 
the  data  collection  proposed  for  the 
study  on  "Screening  for  Alcohol  in  the 
Elderly".  To  request  copies  of  the  data 
collection  plans  and  instruments,  call 
Dr.  Gayle  Boyd,  (301)  443-8766  (not  a 
toll-free  number). 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has  a 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
acciuBcy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  (d) 
ways  to  minimize  the  collection  burden 
of  the  respondents.  Written  comments 
are  requested  within  60  days  of  the 
publication  of  this  notice.  Send 
comments  to  Dr.  Gayle  Boyd,  Prevention 
Research  Branch,  Division  of  Clinical 
and  Prevention  Research  (DCPR), 
NIAAA.  NIH.  Building  6000.  Room  505. 
6000  Executive  Boulevard.  Bethesda, 
Maryland  20892-7003. 

Proposed  Project 

The  Prevention  Research  Branch 
(PRB).  intends  to  conduct  the  study  for 
"Screening  for  Alcohol  Problems  in  the 
Elderiy."  The  PRB  is  authorized  by 
Section  452  of  Part  G  of  Title  FV  of  the 
Public  Health  Service  Act  (42  USC  288) 
as  amended  by  the  NIH  Revitalization 
Act  of  1993  (Pub.  Law  103^3). 

The  information  proposed  for 
collection  will  be  used  by  the  NIAAA  to 
develop  an  alcohol  problem  screening 
instrument  suitable  for  use  with  the 
population  age  65  and  over  and  that  can 
be  administered  in  health  care  settings. 
The  prevalence  of  alcohol  problems 
among  older  persons  is  not  well 
established.  The  instruments  used  for 
assessment  are  often  not  sensitive  to 
alcohol  abuse  and  dependence  in  this 
population,  and  many  alcohol-related 
problems  go  undetected. 

The  annual  burden  estimates  are  as 
follows: 


Type  and  No.  ol  respondents 


Patients.  500 

Physicians,  136 

Total  Number  of  Respondents,  636  (318  per  year) 
Total  Number  of  Responses,  636  (318  per  year) 
Total  Hours,  178.4  (89.2  per  year) 


Re- 
sponses 
per  re- 
spondent 


Total  re- 
sponses 


500 

136 


Hours 


.3340 
.0835 


Total 
hours 


167 
11.4 


Dated:  February  15, 1996. 
Martin  K.  Trusty, 
Executive  Officer.  NIAAA. 
[FR  Doc.  96-4368  Filed  2-26-96;  8:45  am] 
BILLING  CODE  4140-01-M 


Proposed  Data  Collection  Available  for 
Public  Comment 

In  compliance  with  the  requirement 
of  Sectiom3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH), 
National  Cancer  Institute  (NCI)  will 
publish  periodic  summaries  of  proposed 
projects.  To  request  more  infonnation 
on  the  proposed  project,  call  Ruth  A. 
Kleinerman,  M.P.H.,  Epidemiologist,  at 
(301) 496-6600. 


Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Ruth  A. 
Kleinerman.  M.P.H.,  National  Cancer 
Institute,  EPN  408.  6130  Executive 
Boulevard.  Rockville,  MD  20892-7364. 
Written  comments  should  be  received 
by  April  29.  1996. 


Proposed  Project:  Leukemia  Among 
Chernobyl  Cleanup  Workers — renewal — 
A  cohort  study  will  be  conducted  to 
quantify  the  risk  of  radiation-induced 
leukemia  and  other  cancer  among 
10,000  workers  from  Latvia  and 
Lithuania  who  were  sent  to  Chernobyl 
to  cleanup  after  the  reactor  accident  in 
1986.  The  workers  wnll  be  asked  to 
respond  to  a  mail  questionnaire  which 
collects  information  about  specific 
duties  during  the  cleanup,  incident 
cancers  and  risk  factors  for  those 
cancers  to  evaluate  cancer  risk 
associated  with  occupational  exposure 
to  low-level  ionizing  radiation,  taking 
into  account  potentially  confounding 
factors.  The  information  will  be  used  by 
the  National  Cancer  Institute  to 
determine  cancer  specific  radiation  risk 
estimates.  Burden  estimates  are  as 
follows: 


Cleanup  Workers 


No.  of  re- 
spondents 


3,300 


No.  of  re- 
sponses 
per  re- 
spondent 


1 


Avg.  txjr- 
den/re- 
sponse 


33  hours 


Dated:  February  16, 1996. 
Philip  D.  Amonuo, 

NCI  Executive  Officer. 

[FR  Doc.  96-4362  Filed  2-26-96;  8:45  am) 

BiLLMO  CODE  4140-01-M 


Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
ACTION:  NoUce. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
Ucensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  exten<tmarket 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 

ADDRESSES:  Licensing  infonnation  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  specialist  at 
the  Office  of  Technology  Transfer. 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325. 
Rockville,  Maryland  20852-3804 
(telephone  301/49&-7057;  fax  301/402- 
0220).  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 


Azo  Dye  Derivatives  Exhibiting  Anti- 
HIV  Activity,  Pharmaceutical 
Compositions  Containing  the  Same  and 
Methods  for  Using  the  Same 

Haugwitz,  R.D.,  Zalkow.  L,  Deutsch,  H.. 

Gruszecka-Kowalik,  E.,  Asibal,  C. 

Qazi.  S.  (Na) 
Filed  7  Jun  95 
Serial  No.  08/479.540  (FWC  of  08/ 

167.296) 
Licensing  Contact:  Cindy  K.  Fuchs.  301/ 

496-7735  ext  232 

A  method  of  obtaining  substantially 
pure  azo  stilbenes  offers  an  important 
new  tool  for  combating  HIV  infection.  A 
number  of  dyes  have  been  shown  to 
have  anti-HIV  activity;  however,  it  has 
previously  not  been  possible  to  purify 
the  anti-HIV  components  of  these 
compounds.  This  pure  preparation  of 
azo  stilbenes  have  a  broad  range  of 
antiviral  activity,  including  anti-HIV 
activity,  (portfolio:  Infectious  Diseases — 
Therapeutics,  antivirals,  AIDS) 

Amido  Substituted  Stilbenes  and 
Related  Compounds  With  In  Vitro  Anti- 
HIV  Activity 

Haugwitz.  R.D.,  Zalkow.  L.,  Gruszecka- 
Kowahk.  E..  Burgess,  E.  (NCI) 

Filed  17  Feb  95 

Serial  No.  08/390.057 

Licensing  Contort;  Gloria  H.  Richmond, 
301/496-7056  ext  268 
Aroylaniline  derivatives  which 

exhibit  antiviral  activity,  methods  for 

synthesizing  these  compounds. 

pharmaceutical  formulations  containing 


these  compounds,  and  methods  for 
treating  viral  infection  are  described  in 
this  invention.  The  aroylaniline 
derivatives  are  capable  of  preventing  the 
replication  of  virus  in  e  cell,  such  as 
human  T-cell,  without  staining  the 
tissue.  These  compounds  may 
effectively  treat  viral  infections  of 
mammals,  particularly  human.  A  main 
target  for  these  compounds  can  be 
treatment  against  infections  caused  by 
retroviruses  such  as  HIV.  (portfolio: 
Infectious  Diseases — Therapeutics, 
antivirals,  AIDS) 

A  Method  for  Isolating  Dendritic  Cells 

Cohen,  P. A.,  Czemiecki.  B.)..  Carter,  C. 

Fowler.  D.H.,  Kim.  H.  (NCI) 
Filed  27  Jan  95 
Serial  No.  08/379,227 
Licensing  Contact:  Stephen  Finlev,  301/ 

496-7735  ext  215 

Antigen  presenting  cells  (APCs)  are 
cells  that  are  involved  in  the 
presentation  of  antigens  to  the  immune 
system.  APCs  can  stimulate  the  immune 
system — T  lymphocytes — to  fight 
infections,  including  HIV  and  some 
forms  of  cancer.  A  wide  variety  of  cells 
have  the  capability  to  act  as  APCs. 
including  monocytes,  macrophages.  B 
cells,  and  dendritic  cells;  however, 
extensive  research  has  indicated  that  the 
most  potent  antigen  presenting  cell  is 
the  dendritic  cells.  Previous  methods  for 
isolating  dendritic  cells  have  relied  on 
either  the  isolation  of  bone  marrow 
precursor  cells  from  blood  followed  by 
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stimulation  to  form  dendritic  cells,  or 
the  collection  of  preconmiitted  cells 
from  peripheral  blood.  Both  of  these 
methods  have  drawbacks:  the  necessity 
to  treat  the  patient  with  cytokines  to 
increase  the  number  of  precursor  cells 
in  the  blood  or  techniques  that  lead  to 
physical  trauma  of  the  dendritic  cells, 
lliis  invention  embodies  a  method  to 
isolate  dendritic  cells  from  blood  in 
mduch  leukapfieresis  is  employed  as  a 
preliminary  step  to  emich  for  precursor 
cells  in  a  patient  without  the 
requirement  for  cytokine  treatment 
followed  by  coimtercurrent  centrifugal 
elutriation.  The  purity  of  the  cells 
isolated  is  much  greater  than  any  other 
knovm  method,  (portfolio:  Central 
Nervous  System — ^Research  Tools  and 
Reagents) 


AAMP-1 


I 


Beckner.  M.E.,  Liotta,  L.A.  (NQ) 
Filed  25  Jun  93 
'  Serial  No.  08/083,945  (OP  of  07/ 

827,043) 
Licensing  Contact:  Susan  Rucker,  301/ 

496-7056  ext  245 

AAMP-1,  a  novel  protein  that  has 
hiunan  cell  adhesion  properties  has 
been  characterized.  Peptides  derived 
from  that  protein  have  been  shown  to 
exhibit  herparin-binding  and  cell- 
adhesive  properties.  The  heparin- 
hinding  properties  of  the  peptides  may 
be  useful  for  the  treatment  of  conditions 
in  which  the  presence  or  absence  of 
heparin  and/or  heparin-sulfate  needs  to 
be  regiilated.  These  conditions  could 
include  heparinization  to  prevent  blood 
clotting  and  possibly  inflammatory, 
immune,  or  neoplastic  disorders,  and 
woimd-healing  in  himian  patients.  The 
cell-adhesion  properties  of  the  peptides 
may  be  useful  for  mediating  ceU-cell 
and  cell-substrate  adhesion.  These 
properties  might  be  particularly  useful 
for  producing  materials  for  use  in 
prcffithetic  devices-cell  adhesion  to  a 
prosthetic  device  could  potentially  be 
controlled  by  regulating  the  presence  or 
absence  of  heparin  in  the  bodily  system 
of  the  patient  receiving  a  prosthetic 
device  made  with  the  peptides.  The 
peptides  retain  their  properties 
following  crystallization,  and  the 
crystallized  peptides  are  heat-stable  and 
not  inactivated  by  solvents.  The  small 
size  and  enhanced  stability  and 
processability  of  the  crystalline  peptides 
versus  the  native  AAMP-l  protein 
suggest  that  the  peptides  will  be  more 
useful  therapeutic  agents  and  better  raw 
materials  for  device  fabricatioa  than  the 
native  protein,  (portfolio:  Cancer — 
Diagnostics,  in  vitro,  other;  Cancer — 
Therapeutics,  biological  response 
modifiers) 


Vaccine  Against  Hepatitis  A  Vims 

Purcell,  R.H.,  Ticehurst,  J.R.,  Cohen, 

J.L.,  Emerson,  S.U.,  Feinstone,  S.M., 

Daemer.  R.J.,  Gust,  I.D.  (NO) 
Filed  16  Jan  92 
Serial  No.  07/822,639  (Reissue  of  Serial 

No.  07/217,824;  U.S.  Patent  No. 

4.894,228  issued  16  Jan  90) 
Licensing  Contact:  Gloria  H.  Richmond, 

301/496-7056  ext  268 

An  attenuated  hepatitis  A  virus  (HAV) 
offers  an  important  new  tool  for  the 
development  of  a  protective  vaccine. 
Previously,  immune  serum  globulin 
(ISG)  is  the  only  effective  vaccine  for 
preventing  HAV  infection;  however,  ISG 
elicits  only  low  levels  of  neutralizing 
antibodies  and,  thus,  requires  repeated 
doses.  This  attenuated  HAV,  which  is  a 
mutant  of  the  wild-type  strain,  elicits 
serum-neutralizing  antibody  production 
in  chimpeinzees  and  is  suitable  for 
vaccine  development,  (portfolio: 
Infectious  Diseases — Vaccines,  viral, 
non-AIDS) 

Dated:  February  20, 1996. 
BaifMra  M.  McGarey, 
Deputy  Director,  Office  of  Tectinology 
Transfer. 

IFR  Doc.  96-4363  Filed  2-26-96;  8:45  am] 
BILLING  COOE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  Board  of 
Scientific  AdArtsors  Cancer  Centers 
Program  Working  Group,  March  12, 
1996  at  the  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  March  12,  fi-om  8:30  a.m.  to 
10:00  a.m.  for  over\'iew  and  discussion 
of  the  Institute's  Cancer  Centers 
Extramural  Program. 

The  meeting  will  be  closed  to  the 
public  on  March  12,  from  10:00  a.m.  to 
adjournment  for  discussion  of 
confidential  issues  relating  to  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  Cancer  Centers 
Extramural  Program.  These  discussions 
will  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosuure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Information  pertaining  to  the  meeting 
may  be  obtained  from  Dr.  Paulette  Gray, 


Executive  Secretary,  National  Cancer 
Institute  Board  of  Scientific  Advisors, 
National  Cancer  Institute,  6130 
Executive  Blvd.,  EPN.,  Rm.  600, 
Bethesda,  MD  20892.  (301-496-4218). 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Dr.  Paulette  Gray  in  advance  of 
the  meeting. 

Dated:  February  21, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-4361  Filed  2-26-06;  8:45  am] 
BILLMQ  COOE  414»-01-M 


National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Cancer 
Institute  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  A — 
Cancer  Centers  Subcommittee. 

Date:  March  28-29, 1996. 

Time:  7:30  a.m. 

Place:  The  Holiday  Inn,  Chevy  Chase, 
Chevy  Chase,  MD. 

Contact  Person:  David  E.  Maslow,  Ph.D., 
6130  Executive  Blvd.,  Room  643A,  Bethesda, 
MD  20892,  Telephone:  301-496-2330. 

Committee  Name:  Subcommittee  C — 
Preclinical  and  Basic  Studies. 

Date:  April  1-3, 1996. 

rime:  7:30  a.m. 

Place:  The  Holiday  Inn,  Georgetown,  2101 
Wisconsin  Ave.,  N.W.,  Washington,  D.C. 
20007. 

Contact  Person:  Virginia  Wray.  Ph.D.,  6130 
Executive  Blvd.,  Room  635D,  Bethesda,  MD 
20892,  Telephone:  301-496-9236. 

Committee  Name:  Subcommittee  E — 
Prevention  and  Control  Subconunittee. 

Date  of  Meeting:  April  17, 1996. 

Time:  8  a.m.  to  adjournment. 

Place  of  Meeting:  Doubletree  Hotel,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Dr.  Sally  A.  Mulhem, 
Ph.D.,  Scientific  Review  Administrator, 
National  Cancer  Institute,  NIH,  Executive 
Plaza  North,  Room  643, 6130  Executive 
Boulevard  MSC  7405,  Bethesda,  MD  20892- 
7405,  Telephone:  301/496-7413. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 


UMI 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  February  21, 1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-4360  Filed  2-26-96;  8:45  am] 
BILUNO  COOE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meeting: 

Name  of  IRG:  Clinical  Trials  Review 
Committee. 

Date:  February  25-27,  1996. 

Time:  7:00  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Dr.  David  M.  Monsees, 
6701  Rockledge  Drive,  Rm.  7178,  Bethesda. 
Maryland  20892.  (301)  435-0270. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c}(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
p>ersonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
partial  shutdown  of  the  Federal  Government 
and  urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  February  21, 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  96-4364  Filed  2-26-96;  8:45  am] 
BILUNG  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 


Name  of  SEP:  Mucosal  and  Synovial  Gene 
Transfer. 

Date:  March  20-21, 1996. 

Time:  9:00  a.m. 

P/oce;  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007,  (202)  338-4600. 

Contact  Person:  Dr.  Madelon  C.  Halula. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C16. 
Bethesda,  MD  20892,  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 

552b{c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  February  20. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-4371  Filed  2-26-96;  8:45  am] 
BILLING  CODE  4140-01-M 


National  Institutes  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institutes  of 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Do/e;  March  14,  1996. 

Time:  11:00  a.m.-2:00  p.m. 

Place:  Room  400C,  6120  Executive  Blvd.. 
Rockville,  .MD  20852  (telephone  conference 
call). 

Contact  Person:  Mary  Nekola.  Ph.D.. 
Scientific  Review  Administrator.  NIDCD/ 
DEA/SRB.  EPS  Room  400C,  6120  Executive 
Boulevard,  MSC  7180,  Bethesda,  MD  20892- 
7180,  301-496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
one  program  project  application.  The  meeting 
will  be  closed  in  accordance  with  the 
provisions  set  forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  United  States  Code.  The 
applications  and/or  proposals  and  the 
discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  could  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 


Related  to  Deafness  and  Communication 
Disorders) 

Dated:  February  20,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  96-4369  Filed  2-26-96;  8:45  am] 
BILLMQ  COOE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Da/e  March  13.  1996. 

Time'  3  p.m. 

Place:  Parklawn  Building.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

Contact  Person:  Shirley  H  MallE. 
Parklawn.  Room  9-101.  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone  301.  443- 
3367. 

Committee  Same  National  Institute  of 
Menial  Health  Special  Emphasis  Panel 

Dafe  April  15— April  16.  1996 

Time:  7  p.m 

P/oce:  Holiday  Inn.  Bethesda.  8120 
Wisconsin  ,^ venue.  Bethesda.  MD  20814. 

Contact  Person  William  H  Radcliffe. 
Parklawn  Building.  Room  9-101 ,  5600 
Fishers  Une.  Rockville,  .MD  20857, 
Telephone  301,443-3936 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)i4)  and  552D(c)(6).  Title  5.  U  S  C. 
.^pplications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  p.'-operty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
(Catalog  of  Federal  Domestic  Assistance 
Program  .Suml)ers  9.1  242.  93  281  93  282) 

Dated:  February  20.  1996. 
Susan  K.  Feldmah, 
Cominittec  .Managcmrnt  Officer.  S'lH. 
[FR  Doc   96-4367  Filed  2-26-96:  8:45  am] 

BILLING  COOE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Cnmmittoe  Act.  as 
amended  (5  U.S.C.  .^ppondiv  2).  notice 
is  hereby  given  of  the  following  meeting 
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of  tlie  National  Institute  of  Mental 
Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Qinical  Centers  and 
Special  Proiects  Review  Committee. 

Dote:  March  12-March  13. 1996. 

Time:  8:30  a.m. 

Pfoce:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Contact  Person:  Phyllis  L.  Zusman. 
Parklawn  Building,  Room  9C-18.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301, 443-1340. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(c)(6),  TiUe  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282) 

Dated:  February  20, 1996. 

SuMD  K.  Feldman. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  96-4366  Filed  2-26-96;  8:45  am] 

■LUNO  COOK  414e-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>ate:  March  12, 1996. 

Time:  2  p.m. 

Place:  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857. 


Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane. 
Rockville,  MD  20857,  telephone:  301,  443- 
3936. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  February  20, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-4365  Filed  2-26-96;  8:45  am) 

BILUNG  CODE  4140-01-M 


National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  on  Drug  Abuse  (NIDA),  on 
March  5.  1996,  at  the  Division  of 
Intramural  Research,  Hopkins  Bayview 
Research  Campus,  Building  C,  3rd 
Floor.  4940  Eastern  Avenue.  Baltimore, 
Maryland  21224. 

The  meeting  will  be  open  to  the 
public  on  March  5  from  8:30  a.m.  to 
9:25  a.m.  for  announcements  and 
reports  of  administrative,  legislative, 
and  program  developments  in  the  drug 
abuse  field.  Attendance  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92^63,  the 
meeting  Will  be  closed  to  the  public  on 
March  5  from  9:25  a.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  intramural  research 


programs  and  projects  and  productivity 
and  performance  of  individual  sta^ 
scientists,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health.  Parklawn 
Building,  Room  10-42.  5600  Fishers 
Lane,  Rockville.  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Mr.  Brian  Butters. 
Division  of  Intramural  Research.  NIDA, 
Hopkins  Bayview  Research  Campus. 
Building  C.  3rd  Floor,  4940  Eastern 
Avenue,  Baltimore,  Maryland  21224 
(410/550-1538). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mr.  Butters  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  cycle. 

Dated:  February  22, 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
FR  Doc.  96-4359  Filed  2-26-96;  8:45  am] 

MLUNQ  CODE  4140-01-M 


Division  of  Research  Grants,  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  that  are  being  held  to  review 
grant  applications: 


Study  section/contact  person 

March  1996  meetings 

Time 

Location 

Immunological  Sciences  Initial  Review  Group: 
Allergy  &  Immunology.  Dr.  Calbert  Laing,  301- 
435-1221. 
Musculoskeletal  and  Dental  Sciences  Initial  Re- 
view Group: 
General  Medicine  A— 1    Dr    Harold  Davidson 

Mar  18-19  

8:30  a.m 

8:30  a.m 

8:30  a.m 

Holiday  Inn,  Silver  Spring,  MD 

Mar  10-11  

Holiday  Inn.  Ctievy  Chase.  MD 

301-435-1776. 
Sensory  Sciences  Initial  Review  Group: 

Visual  Sciences  B    Dr    Leonard  Jakutxzak. 

Mar  19-20  

Holiday  Inn,  Georgetown,  DC 

301-435-1247. 

UMI 


The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 


patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 


(Catalog  of  Federal  domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 


Dated:  February  20. 1996. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 
IFR  Doc.  96-4370  Filed  2-26-96;  8:45  am| 

BILUNG  CODE  4140-01-M 


ADVISORY  COMMISSION  ON 
INTERGOVERNMENTAL  RELATIONS 

Notice  of  Public  Hearing  on  ACIR 
Preliminary  Report,  The  Role  of 
Federal  Mandates  in  Intergovernmental 
Relations 

SUMMARY:  The  Advisory-  Commission  on 
Intergovernmental  Relations  (ACIR)  will 
hold  a  public  hearing  on  Friday,  March 
8,  1996,  beginning  at  9:00  AM  and 
concluding  no  later  than  4:00  PM  in  the 
Jefferson  Auditorium,  USDA,  14th  and 
Independence  Ave.,  SW,  Washington, 
DC  20250.  The  purpose  of  the  hearing 
is  to  take  testimony  on  the 
Commission's  preliminary  report.  The 
Role  of  Federal  Mandates  in 
Intergovernmental  Relations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Advisory  Commission  on 
Intergovernmental  Relations,  800  K 
Street,  NW,  Suite  450,  South  Tower, 
Washington,  DC  20575,  Phone:  (202) 
653-5540/FAX:  653-5429.  Internet: 
ir002529@interramp.com. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  Section  302(c)(2),  the 
Advisory  Commission  on 
Intergovernmental  Relations  (ACIR)  will 
hold  a  public  hearing  to  take  testimony 
on  the  Commission's  preliminary  report. 
The  Role  of  Federal  Mandates  in 
Intergovernmental  Relations.  Copies  of 
the  report  can  be  obtained  by  calling 
ACIR  at  (202)  653-5640,  faxing  a  request 
to  (202)  653-5429,  or  accessing  the 
ACIR  Internet  home  page 
(www.access.gpo.gov/acir  or 
www.access.gpo. gov:80/acir). 

The  public  hearing  will  be  held  on 
March  8, 1996,  in  the  Jefferson 
Auditorium,  US  Department  of 
Agriculture  (USDA),  South  Building. 
14th  and  Independence  Ave.,  SW 
Washington,  DC  20250.  Persons  desiring 
access  to  the  Jefferson  Auditorium 
should  use  the  Wing  4  entrance  to  the 
USDA  complex  located  in  the  center  of 
the  South  Building  on  Independence 
Ave..  SW.  Wheelchair  access  is 
available  at  the  Wing  1  entrance  to  the 
USDA  complex  on  Independence  Ave.. 
SW.  There  is  a  self-operated  lift  for 
wheelchairs  next  to  the  steps  at  the 
comer  of  12th  and  Independence  Ave., 
SW.  For  further  directions  to  the  USDA 
complex,  please  call  (202)  653-5912. 

The  hearing  will  be  conducted 
beginning  at  9:00  AM  and  concluding 


no  later  than  4:00  PM.  If  all  persons 
desiring  to  testify  cannot  be  heard 
during  those  hours,  an  additional 
hearing  will  be  scheduled  at  a  later  date. 
Oral  testimony  will  be  limited  to  5 
minutes  per  person.  Written  testimony 
in  lieu  of  an  oral  statement  and/or  to 
supplement  an  oral  statement  will  be 
accepted  at  the  hearing.  Individuals 
who  wish  to  be  scheduled  in  advance  to 
testify  should  send  a  written  request  by 
mail  or  fax  to:  MacArthur  C.  Jones, 
ACIR.  800  K  Street.  NW,  Suite  450, 
South  Tower.  Washington,  DC  20575. 
The  fax  number  is:  (202)  653-5429.  In 
the  testimony  request,  please  provide 
your  name,  address,  telephone  and  fax 
or  internet  number,  if  available.  Also,  it 
would  be  helpful,  if  vou  included 
information  such  as  the  organization 
being  represented  and/or  the  primary 
topic  in  the  ACIR  report  upon  which 
you  wish  to  testify.  Individuals  with 
special  needs  (e.g.  sign  language 
interpreters  for  the  hearing  impaired) 
are  requested  to  indicate  such  in  their 
written  request  to  testify.  People 
submitting  advance  written  requests  to 
testify'  will  be  scheduled  for  testimony 
in  order  of  request  receipt. 

Dated;  February'  22,  1996. 
William  E.  Davis. 

Executive  Director. 

IFR  Doc.  96-4426  Filed  2-26-96;  8:45  am) 

BILLING  CODE  $S0(M>1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Rare  Species  of  Soldier 
Meadows  for  Review  and  Comment 

AGENCY:  Fish  and  WildHfe  Ser\'ice. 

Interior. 

ACTION:  Notice  of  document  ayaiiabilitv. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  threatened  desert 
dace,  Eremichthys  acros,  and  the 
category'  1  candidate  Soldier  Meadows 
cinquefoil,  Potentilla  hasaltira.  These 
species  are  endemic  to  Soldier 
Meadows,  Humboldt  County,  Nevada. 
The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
29,  1996,  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  State  Supervisor, 


Nevada  State  Office.  U.S.  Fish  and 
Wildlife  Service.  4600  Ki«tzke  Lane, 
Building  C-125.  Reno,  Nevada.  89.S02- 
5093  (Phone:  702-784-.5227)  Written 
comments  and  materials  regarding  the 
plan  should  be  sent  to  Mr.  Carlos  H. 
Mendoza.  State  Super\isor.  at  the  above 
addre.ss.  Comments  and  materials 
received  an;  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Selena  Werdon  at  the  above  address,  or 
telephone  702-7R4-,5227 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure.  self-Mistainiiig 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  (Service)  e.ndangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  I'nited 
States.  Recovery  plans  describe  actions 
considered  necessarv  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  or  delisting. 
and  estimate  time  and  c  ost  for 
implementing  the  re<  overy  measures 
needed 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  (16  U.S.C.  1531  ef 
seq.]  requires  the  development  of 
recovery  plans  for  Ijsted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Ai:\.  as  amended  in 
1988.  requires  that  public  notn  e  and  an 
opportunity  for  public  review  and 
comment  t>e  provided  during  rf*(  over\ 
plan  development  The  Ser\  ice  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  a(.(  ount  in  the  course  of 
implementing  approved  reiover\  plans. 

Desert  dace  are  endemic  to  .Soldier 
Meadows,  loc:ated  in  western  Humboldt 
County.  Ne\ada  The  spi><.ies  occupies 
10  thermal  spring  systems  and 
appro.ximately  5  kilometers  (3.1  miles) 
of  spring  outflow  stream  habitat.  No 
recent  population  estimate  is  available, 
but  the  species  is  (  onsidered  to  be 
relatively  abundant  in  some  spring 
systems.  Threats  to  the  species  when 
listed  included  habitat  modifications 
due  to  agricultural  diversions,  potential 
geothermal  and/or  mineral 
development;  and  introductions  of 
nonnative  fishes:  and  parasites. 
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Potential  threats  include  trampling  and 
overgrazing  by  livestock  and  wild 
horses  and  burros,  and  increasing 
recreational  use  of  the  species'  habitat. 
Recovery  efforts  will  focus  on  restoring 
historical  habitat  in  one  spring  outflow, 
monitoring  population  stability  and 
health,  and  eliminating  threats  from 
ongoing  habitat  modification  and 
sympatric  normative  species.  Habitat  for 
desert  dace  is  currently  public  land 
administered  by  the  Bureau  of  Land 
Management  and  private  land  under  a 
conservation  easement. 

Soldier  Meadows  cinquefoil  are  also 
endemic  to  Soldier  Meadows,  although 
one  additional  population  occurs  in  Ash 
Valley,  Lassen  County,  California.  In 
Soldier  Meadows,  the  species  occupies 
alkali  meadow,  seep,  and  marsh  habitats 
bordering  thermal  springs,  outflow 
streams,  and  depressions.  Soldier 
Meadows  contains  10  subpopulations  of 
the  cinquefoil.  An  estimated  84,650 
individual  plants  are  distributed  on 
approximately  28  hectares  (69  acres). 
liueats  to  the  species  include  habitat 
modifications  due  to  agricultural 
diversions,  trampUng  and  overgrazing 
by  livestock  and  wild  horses  and  burros, 
and  recreational  use;  and  competing 
nonnative  plants.  Conservation  efforts 
will  focus  on  eliminating  threats  from 
ongoing  habitat  modification  and 
invading  nonnative  plants,  and 
monitoring  population  stability  and 
health.  Habitat  for  Soldier  Meadows 
cinquefoil  in  Soldier  Meadows  is 
currently  public  land  administered  by 
the  Biireau  of  Land  Management  and 
private  land  under  a  conservation 
easement.        .  i 

Pablic  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  i?ecoveiy  Plan  for  the  Rare 
Species  of  Soldier  Meadows.  All 
comments  received  by  the  date  speciHed 
above  will  be  considered  prior  to 
approval  of  the  plan.  | 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1553(f). 

Dated:  February  9. 1996. 
Tlmius  pw3rer. 
Acting  Reponal  Director. 
[FR  Doc.  96-4375  Filed  2-26-96;  8:45  ami 

■UJNQ  COM  43ie-SS-M 


North  American  Wetlands 
Conservation  Council;  Meeting 
Announcement 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  North  American  • 

Wetlands  Conservation  Council 
(Council)  will  meet  on  March  13  to 
review  proposals  for  funding  submitted 
pursuant  to  the  North  American 
Wetlands  Conservation  Act.  Upon 
completion  of  the  Council's  review, 
proposals  will  be  submitted  to  the 
Migratory  Bird  Conservation 
Commission  with  recommendations  for 
funding.  The  meeting  is  open  to  the 
public. 

DATES:  March  13. 1996.  9:00  A.M. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Washington,  D.C.,  metropolitan  area 
at  a  location  yet  to  be  determined.  The 
North  American  Wetlands  Conservation 
Council  Coordinator  is  located  at  Fish 
and  Wildlife  Service,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive.  Suite 
110,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Byron  Kenneth  Williams,  Coordinator, 
North  American  Wetlands  Conservation 
Council.  (703)  358-1784. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  North  American 
Wetlands  Conservation  Act  (Pub.  L. 
101-233,  103  Stat.  1968,  December  13, 
1989,  as  amended),  the  North  American 
Wetlands  Conservation  Council  is  a 
Federal-State-private  body  which  meets 
to  consider  wetland  acquisition, 
restoration,  enhancement  and 
management  projects  for 
recommendation  to  and  final  approval 
by  the  Migratory  Bird  Conservation 
Commission.  The  Council  requires  that 
proposals  from  State,  Federal,  and 
private  sponsors  contain  a  minimum  of 
50  percent  non-Federal  matching  funds. 

Dated:  February  15, 1996. 
lohn  G.  Rogers. 

Director.  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  96-4356  Filed  2-26-96;  8:45  am] 

BILUNO  CODE  431fr-S5-M 


Geological  Survey 

Institute  of  Gas  Technology;  Radon 
Use  in  Natural  Gas  to  Detect  Water- 
Front  Movement  in  Gas  Reservoirs; 
Research 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Geological  Survey 
(USGS)  is  planning  to  enter  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  the  Institute 
of  Gas  Technology  (IGT)  to  conduct 
research  into  the  use  of  radon  in  natural 
gas  to  detect  water-front  movement  in 
gas  reservoirs.  Any  others  wishing  to 
pursue  the  possibility  of  a  CRADA  for 


similar  activities  should  contact  the  U.S. 
Geological  Survey  no  later  than  30  days 
from  the  publication  of  this  notice. 
ADDRESSES:  Information  on  the 
proposed  CRADA  is  available  to  the 
public  upon  request  at  the  following 
location:  U.S.  Geological  Survey,  Water 
Resources  Division,  MS  430, 12201 
Sunrise  Valley  Drive.  Reston.  VA  22092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Kraemer.  U.S.  Geological 
Survey.  Water  Resources  Division  at  the 
address  given  above;  telephone  703- 
648-5868;  FAX  703-648-5484;  email 
tkraemer@usgs.gov. 
R.  Hirsch, 
Chief  Hydrologist. 
(FR  Doc.  96-4332  Filed  2-26-96;  8:45  am] 

BILLING  COOE  4310-31-M 


Bureau  of  Land  Management 
[WO-320-133(>-01-24  1A] 

0MB  Approval  Number  1004-0103; 
Notice  of  Proposed  Information 
Collection 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
approval  for  the  collection  of 
information  from  applicants  who  apply 
for  purchase  of  mineral  materials  from 
public  lands  under  the  43  CFR  3600 
regulations.  Respondents  supply 
information  as  to  their  identity  and 
address  and  the  location  and  amount  of 
material  desired  for  purchase.  The 
information  enables  the  authorized 
officer  to  identify  and  communicate 
with  the  applicant  and  to  evaluate  the 
effect  of  the  proposal  on  the 
environment  and  land  uses  and  to 
determine  whether  or  not  a  mineral 
material  contract  may  be  granted. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  April  29, 1996  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Bureau  of  Land  Management,  1849  C 
Street  NW,  Room  401LS,  Washington, 
D.C.  20240. 

Comments  may  be  sent  via  Internet  to: 
WOl40@attmail.com.  Please  include 
"ATTN;  Patrick  Boyd"  and  your  name 
and  retxim  address  in  your  Internet 
message.  Comments  may  be  hand- 
delivered  to  the  Bureau  of  Land 
Management  Administrative  Record, 


Room  401, 1620  L  Street,  NW, 
Washington,  DC.  Comments  will  be 
available  for  public  review  at  the  L 
Street  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Durga  N.  Rimal,  (202)  452-0350. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.8(d),  the 
BLM  is  required  to  provide  60-day 
notice  in  the  Federal, Register 
concerning  a  proposed  collection  of 
information  to  solicit  comments  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

The  Materials  Act  of  1947,  as 
amended  (30  U.S.C.  601,  602),  provides 
for  the  disposal  of  mineral  materials 
such  as  sand,  gravel,  and  petrified  wood 
from  the  public  lands  by  sale  or  free  use. 
Such  disposals  are  made  at  the 
discretion  of  the  Secretary  of  the 
Interior,  consistent  with  the  43  CFR 
3600  regulations.  These  regulations 
were  last  revised  in  1983.  The  methods 
and  information  required  from  the 
public  are  still  the  same. 

The  information  that  the  regulations 
require  an  applicant/ permittee  to  submit 
will  be  used  by  the  BLM  to  determine 
if  the  sale  of  materials  is  in  the  public 
interest,  to  mitigate  environmental 
impacts  of  mineral  materials 
development,  to  get  fair  market  value  for 
the  materials  sold,  and  to  prevent 
trespass  removal  of  the  materials. 

AJi  applicant  requesting  purchase  of  . 
mineral  materials  must  submit  a  written 
request  to  the  authorized  officer. 
Information  requirements  are  hot 
specified  in  the  regulations  but  the 
authorized  officer  is  required  to  make 
all  sales  agreements  on  contract  forms 
approved  by  the  Director  of  the  BLM. 
Two  forms  are  used.  Form  3600-4  is 
used  when  the  total  sale  value  is  less 
than  $2,000  and  full  payment  is  due 
upon  execution  of  the  contract.  Form 
3600-5  is  used  for  sales  of  $2,000  or 
greater  and  provides  for  installment 


payments.  Both  forms  require  that  the 
applicants  provide  their  name,  address, 
and  authorized  signature,  and  location 
and  amount  of  material  to  be  purchased. 
In  addition  to  being  necessary  for  a 
binding  contractual  agreement,  the 
information  is  used  by  the  authorized 
officer  to  identify  and  communicate 
with  the  applicant.  Without  binding 
contractual  agreements,  the  Government 
would  not  be  able  to  require  appropriate 
reclamation  of  disturbed  sites,  protect 
natural  resources,  and  ensure  regular 
payment  for  mineral  materials  sold. 

"The  public  reporting  burden  for  this 
entire  collection,  including  the  form,  is 
estimated  to  average  one-half  hour  per 
response.  The  respondents  are  sand, 
gravel,  stone  and  other  mineral 
materials  operators.  The  number  of 
responses  per  respondent  is  one  to  two 
per  year. 

The  majority  of  respondents  consist  of 
permittees  with  small  sales  contracts, 
for  sales  amounting  to  less  than  $2,000. 
Depending  on  the  site  and  amount  of 
material  the  authorized  officer  may 
require  the  applicant  to  provide  an 
outline  of  a  mining  and  reclamation 
plan  at  the  time  of  application,  prior  to 
processing  of  the  application  (43  CFR 
3602.1).  However,  a  majority  of  sales 
occur  from  community  pits  for  which 
the  BLM  has  already  developed  a 
mining  and  reclamation  plan,  and  there 
is  no  burden  to  the  applicant.  Estimated 
average  preparation  time  for  completing 
Form  3600-4  and  Form  3600-5  and 
preparing  supporting  documents,  is 
about  30  minutes.  Actual  time  varies 
from  15  minutes  (most  common)  to 
several  days  for  larger  projects.  The 
number  of  new  responses  is  estimated  to 
be  2,500  per  year.  The  estimated  total 
annual  burden  on  new  respohdents  is 
collectively  1,250  hours.  For  sales 
contracts  whose  terms  exceed  one  year, 
the  respondents  are  required  to  submit 
annual  production  reports  during  the 
duration  of  the  contract  (43  CFR  3610.1- 
3).  The  average  reporting  burden  for 
such  respondents  is  about  30  minutes. 
The  estimated  number  of  respondents 
with  contracts  requiring  annual 
production  reports  is  470  with  annual 
burden  collectively  estimated  to  be  235 
hours.  The  regulations  allow  an 
applicant  to  perform  sampling  and 
testing  of  deposits,  by  obtaining  a  letter 
of  use  authorization  from  the  authorized 
officer,  prior  to  the  issuance  of  a  sales 
contract  or  permit  (CFR  3602.2).  A 
majority  of  mineral  materials  sales  are 
made  from  known  deposits  where  the 
applicants  perform  sampling  and  testing 
of  deposits,  by  obtaining  a  letter  of  use 
authorization  from  the  authorized 
officer,  prior  to  the  issuance  of  a  sales 
contract  or  permit  (CFF  3602.2).  A 


majority  of  mineral  materials  sales  are 
made  from  known  deposits  where  the 
applicants  do  not  ask  for  permits  for 
sampling  and  testing.  In  an  average  year 
only  about  100  such  authorizations  are 
issued  and  the  permittees  are  required 
to  submit  their  findings  to  the 
authorized  officer.  The  collective  annual 
burden  on  respondents  is  estimated  to 
be  75  hours.  The  total  burden  for  all 
respondents  would  collectively  total 
1,560  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  February  22. 1996 
Annetta  Check. 

Chief.  Reguiatory  Management 

IFRDoc.  96-4415  Filed  2-26-96.  845  ami 

BILUNG  COOE  4310-»«-P 


[NM-^>7&-06-1 050-00] 

Notice  of  Intent  To  Prepare  a  Plan 
Amendment/Environmental 
Assessment  [EA]  to  the  Farmington 
Resource  Management  Plan 
Farmington  District,  New  Mexico, 
Involving  Designating  Cultural  Areas 
of  Critical  Environmental  Concern 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Nbtice  of  intent  to  prepare  a 

Plan  Amendment/EA  and  invitation  for 

public  involvement. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Farmington  District 
Office  is  initiating  preparation  of  a  Plan 
Amendment/EA  for  designation  of 
Cultural  Areas  of  Critical  Environmental 
Concern  within  the  northwest  comer  of 
New  Mexico.  The  public  is  invited  to 
participate  in  this  planning  effort  with 
the  identification  of  additional  sites, 
issues  and  planning  criteria. 

The  planning  document  will  be 
prepared  b\  an  interdisciplinary  team  of 
specialists  within  the  Farmington 
District  Office.  The  Proposed  Plan 
Amendment/EA  will  be  made  available 
to  all  those  on  the  mailing  list. 
DATES:  Written  comments  relating  to  the 
identification  of  issues  and  planning 
criteria  will  he  accepted  through  the 
close  of  business  Marc;h  15.  1996. 
ADDRESSES:  Comments  and  requests  to 
be  included  on  the  mailing  list  should 
be  sent  to:  Mike  Pool,  District  Manager; 
Bureau  of  Land  Management, 
Farmington  District  Office:  1235  La 
Plata  Highway,  Farmington.  New 
Mexico  87401. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Peggy  Gaudy  at  the  address  above,  or 
call  505-599-6300. 
8UPPLEMEMTARY  INFORMATION:  The 
proposed  Cultural  Areas  of  Critical 
Environmental  Concern  to  be  addressed 
in  the  Plan  Amendment/EA  include 
archaeological  and  historic  sites  of 
Anasazi,  Navajo,  and  Euro- American 
culture.  Currently  identified  sites 
include  Chacoan  outliers,  segments  of 
Chacoan  roads,  an  Anasazi  Pueblo  I 
community,  Navajo  pueblitos,  Navajo 
and  Anasazi  petroglyphs  and 
pictographs,  a  Native  American 
traditional  use  area,  historic 
homesteads,  and  a  historic  school. 

The  issues  anticipated  to  be  addressed 
by  this  Plan  Amendment/EA  include 
safety,  resource  protection,  and 
management. 

The  proposed  planning  criteria 
include: 

1.  All  proposed  actions  and 
alternatives  considered  must  comply 
with  current  laws  and  Federal 
Regulations. 

2.  The  resource  allocations  of 
proposed  actions  will  be  made  in 
accordance  with  the  principles  of 
"multiple  use"  as  defined  iij  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA),  Sec.  103(c). 

3.  The  Proposed  Plan  Amendment/EA 
will  consider  the  uniqueness  of  the  non- 
renewable cultural  resources  located 
within  the  Farmington  District  and 
management  needs  to  ensure  long  term 
protection  and  preservation  of  identified 
resources. 

4.  This  planning  process  will  provide 
for  public  involvement  including  early 
notice  and  frequent  opportunity  for 
citizens  and  interested  groups  and 
others  to  participate  in  and  comment  on 
the  preparation  of  the  Proposed  Plan 
Amendment/EA  and  related  guidance. 

Dated:  February  12. 1996.  . 

Mike  Pool, 

District  Manager.  1 

IFR  Doc.  9fr^372  Filed  2-26-96:  8:45  am) 
BHJJNG  CODE  431 0-FB-M 


Minerals  Management  Service 

Information  Collection  Sutnnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  proposed 
information  collection  requirement  and 
related  explanatory  material  may  be 
obtained  by  contacting  Dennis  C.  Jones 


at  303-231-3046.  Comments  should  be 
submitted  to  0MB  within  30  days  of 
publication  of  this  notice  and  should  be 
made  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  Department 
of  the  Interior,  telephone  (202)  395- 
7340. 

Title:  Net  Profit  Share  Payments  for 
Outer  Continental  Shelf  Oil  and  Gas 
Leases,  30  CFR  220. 

OMB  Approval  Number:  1010-0073 

Abstract:  Companies  involved  in  the 
exploration  and  development  of  Outer 
Continental  Shelf  oil  and  gas  leases 
under  the  Net  Profit  Share  Lease  (NPSL) 
system  make  net  profit  share  payments 
rather  than  royalty  payments.  To 
encourage  exploration  and  development 
of  a  lease,  the  NPSL  system  provides  for 
a  sharing,  by  the  lessee  and  the 
Government,  of  the  risk  involved.  The 
lessee  is  permitted  to  deduct  allowable 
costs  to  determine  net  profit,  and  profit 
share  payments  are  not  due  until  the 
lease  becomes  profitable.  Lessees  are 
required  to  maintain  an  NPSL  capital 
account  and  to  provide  annual  reports 
listing  costs  incurred,  credits  received, 
and  the  balance  in  the  account. 
Beginning  the  first  month  in  which 
production  revenues  are  credit  to  the 
capital  account,  lessees  are  required  to 
prepare  monthly  reports  showing 
volume  and  disposition  of  oil  and  gas 
production,  production  revenue,  all 
costs  and  credits  to  the  account,  the 
balance  in  the  account,  and  the  net 
profit  share  payment  due  the 
Government. 

Bureau  Form  Numbers:  None. 

Frequency:  Annually  or  monthly. 

Description  of  Respondents:  Oil  and 
gas  companies. 

Annual  Responses:  222. 

Annual  Burden  Hours:  3,576. 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1101. 

Dated;  )anuar\'  16, 1996. 
James  W.  Shaw, 

Associate  Director  for  Boyalty  Management. 
IFR  Doc.  96-4355  Filed  2-26-96:  8:45  am] 

BILUNG  CODE  4310-MR-P 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  17,  1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 


forwarded  to  the  National  Register, 

National  Park  Service,  P.O.  Box  37127, 

Washmgton,  D.C.  20013-7127.  Written 

comments' should  be  submitted  by 

March  13, 1996. 

Carol  D.  Shall, 

Keeper  of  the  National  Register. 

Colorado 

Baca  County 

Stonington  First  Methodist-Episcopal 
Church,  48854  Co.  Rd.  X,  Stonington, 
96000272 

Pueblo  County 

Temple  Emanuel,  1425  N.  Grand  Ave., 
Pueblo.  96000273 

Rio  Grande  County 

Central  School  Auditorium  and 
Gymnasium,  612  First  Ave.,  Monte  Vista, 
96000274 

Indiana 

Dearborn  County 

Aurora  City  Hall,  216  Third  St.  and  233- 
237  Main  St.,  Aurora,  96000288 

St.  John's  Lutheran  Church  and  School, 
7291  IN  62,  Dillsboro  vicinity,  96000289 

Floyd  County 

Sweet  Gum  Stable,  627  W.  Main  St.,  New 
Albany,  96000292 

Gibson  County 

Welborn-Ross  House,  542  S.  Hart  St., 
Princeton,  96000287 

Lake  County 

Ross,  John,  Farm,  Address  Restricted, 
Leroy  vicinity,  96000283 

Monroe  County 

Johnson's  Creamery,  400  W.  Seventh  St., 
Bloomington,  96000284 

Parke  County 

Wright,  Gov.  Joseph  Albert,  House.  Billie 
Creek  Village,  US  36  E,  Rockville 
vicinity,  96000286 

Putnam  County 

Delta  Kappa  Epsilon  Fraternity  House,  620 
Anderson  St.,  Greencastle,  96000291 

Tippecanoe  County 

Highland  Park  Neighborhood  Historic 
District,  roughly  bounded  by  Kossuth  St., 
S.  9th  St.,  Cherokee  Ave.  and  4th  St., 
Lafayette,  96000270 

Vigo  County 

Wilson,  Woodrow,  Junior  High  School,  301 
S.  25th  St.,  Terre  Haute,  96000285 

Wabash  Coimty 

North  Manchester  Public  Library,  204  W. 
Main  St.,  North  Manchester,  96000290 

Kentucky 

Harlan  County 

Cumberland  Central  Business  District, 
roughly  bounded  by  Freeman  St.,  Huff 
Dr.,  the  Poor  Fork  of  the  Cumberland  R.. 
Cumberland  Ave.  and  W.  Main  St., 
Cumberland,  96000282 


Jefferson  County 

Cumberland,  The,  201  York  St.,  Louisville, 

96000278 
Harig,  Koop  &  Company-Columbia  Mantel 

Company,  845  S.  Ninth  St..  Louisville. 

96000279 
St.  George's  Roman  Catholic  Church  and 

Rectory  (Boundary  Increase).  1809 

Standard  Ave.,  Louisville,  96000293 

Kenton  County 

Bavarian  Brewing  Company,  522  W.  12th 
St.,  Covington,  96000281 

Massachusetts 

Barnstable  County 

Falmouth  Village  Green  Historic  District, 
roughly,  along  Locust,  Main.  N.  Main 
and  Hewins  Sts.  and  Palmer  Ave., 
including  also  Old  Town  Cemetery, 
Falmouth,  96000271 

Middlesex  County 

Randall-Hale  Homestead.  6  Sudbury  Rd., 
Stow,  96000277 

Montana 

Ravalli  County 

Landram,  John  A.,  House  (Stevensville 
MPS)  113  College  St.,  Stevensville. 
91000749 

Nebraska 

Antelope  County 

Maybury — McPherson  House,  502  E. 
Fourth  St.,  Neligh.  96000280 

New  Mexico 

Colfax  County 

Columbian  School  (New  Deal  in  New 

Mexico  MPS)  700  N.  2nd  St.,  Raton, 

96000261 
Kearny  School  (New  Deal  in  New  Mexico 

MPS)  800  S.  3rd  St.,  Raton,  96000259 
Longfellow  School  (New  Deal  in  New 

Mexico  MPS)  700  E.  4th  St.,  Raton, 

96000262 
Raton  Armory  (New  Deal  in  New  Mexico 

MPS)  901  S.  3rd  St..  Raton,  96000260 
Raton  Junior — Senior  High  School  (New 

Deal  in  New  Mexico  MPS)  500  S.  3rd  St., 

Raton,  96000263 

Guadalupe  County 

Park  Lake  Historic  District  (New  Deal  in 
New  Mexico  MPS)  Jet.  of  Will  Rogers  Dr. 
and  Lake  Dr..  Santa  Rosa.  96000267 

Harding  County 

Bueyeros  School  (New  Deal  in  New  Mexico 
MPS)  NM  102,  0.25  mi.  W  of  Bueyeros 
Church.  Bueyeros,  96000265 

Quay  County 

Metropolitan  Park  Bathhouse  and  Pool 
Historic  District  (New  Deal  in  New 
Mexico  MPS)  S  Frontage  Rd.  of  1-40. 1.5 
mi.  W  of  Tucumcari-W  interstate  exit, 
Tucumcari,  96000268 

Rio  Arriba  County 

Gonzales,  Tomas,  House.  Co.  Rd.  155,  2  mi. 
E  of  jet.  with  US  84,  Abiquiu  vicinity, 
96000258 


Sandoval  County 

Roosevelt  School  (New  Deal  in  New 
Mexico  MPS)  Calls  Malinche.  Bernalillo. 
96000266 

Union  County 

Amistad  Gymnasium  (New  Deal  in  New 
Mexico  MPS)  0.5  mi.  E  of  NM  402. 
Amistad.  96000264 

Cla>1on  Public  Schools  Historic  District 
(New  Deal  in  New  Mexico  MPS)  Four 
blocks  in  SE  Clayton  centered  on  6th  and 
Cedar  Sts..  Clayton.  96000269 

Texas 

Harris  County 

Stevenson,  Joseph  R.  and  Mary  M..  House, 
.     804  Harold  St.,  Houston.  96006275 

Lubbock  County 

South  Overton  Residential  Historic 
District.  Roughly  bounded  by  Broadway. 
Ave.  Q..  19th  St.  and  University  Ave.. 
Lubbock.  96000276 

Vermont 

Franklin  County 

St.  Albans  Town  Hall.  (Historic 
Government  Buildings  MPS).  VT  36 
(Lake  Rd.).  St.  Albans,  96000257 

[FR  Doc.  96-4305  Filed  2-26-96;  8:45  am) 
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Notice  of  inventory  Completion  of 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  United  States  Army 
Corps  of  Engineers,  Tulsa  District, 
Tulsa.  OK 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Army 
Corps  of  Engineers,  Tulsa  District, 
Tulsa,  OK. 

A  detailed  inventor}-  and  assessment 
of  the  human  remains  and  associated 
funerary  objects  has  been  made  by  Tulsa 
District  professional  staff  in 
consultation  with  the  Wichita  and 
Affiliated  Tribes,  the  Comanche  Tribe  of 
Oklahoma,  the  Kiowa  Tribe  of 
Oklahoma,  and  the  Apache  Tribe  of 
Oklahoma. 

In  June  1988,  these  human  remains 
were  exposed  by  shoreline  erosion  at 
site  34ST2,  Waurika  Lake  and  were 
subsequently  removed  from  the  ground 
by  the  Stephens  County  Sherifrs 
Department.  In  September  1988,  U.S. 
Army  Corps  of  Engineers  persormel 
removed  the  partial  remains  of  one 
individual  from  the  same  site.  At  this 
time,  the  Stephens  County  Sheriffs 


Department  turned  over  the  human 
remains  recovered  in  June  to  the  Army 
Corps  of  Engineers. 

Tne  human  remains  from  site  34ST2 
consist  of  a  minimum  of  three 
individuals.  No  known  individuals  were 
identified.  A  total  of  twenty-eight 
cultural  items  were  found  with  the 
human  remains,  including  grinding 
stones,  pottery  fragments,  stone  tools, 
and  animal  bone  fragments  (bison  and 
deer). 

Site  34ST2  has  been  estimated  to  date 
to  500-1500  AD  based  on  diagnostic 
cultural  items  including  potten.' 
fragments,  stone  tools,  and  chipped 
stone  debris  discovered  adjacent  to  the 
burials.  The  continuity  and  styles  of 
potter\'  types  and  stone  tools  strongly 
indicate  occupation  by  the  same 
cultural  group  throughout  this  period. 
These  pottery  and  tool  types  are 
consistent  with  styles  used  by  the 
Wichita  and  Affiliated  Tribes  during  the 
early  contact  period.  Oral  history 
evidence  presented  by  representatives  of 
the  Wichita  and  Affiliated  Tribes  as  well 
as  continued  post-contact  use  and 
occupancy  indicates  this  area  to  be  well 
within  the  traditional  use  and 
occupancy  area  of  the  Wichita  and 
Affiliated  Tribes. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Army 
Corps  of  Engineers,  Tulsa  District  have 
determined,  pursuant  to  43  CFR  10 
(d)(1),  the  human  remains  listed  above 
represent  the  physical  remains  of  at 
least  three  individuals  of  Native 
American  ancestry.  Officials  of  the  U.S. 
Army  Corps  of  Engineers  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001(A)  and  (B).  the  objects  listed  above 
are  reasonably  belie\ed  to  have  been 
placed  with  or  near  individual  human 
remains  at  th^time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  U.S.  Army  Corps 
of  Engineers  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  human  remains  and  associated 
funerary  objects  and  the  Wichita  and 
Affiliated  Tribes  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Wichita  and  .^f^liated  Tribes,  the 
Comanche  Tribe  of  Ok  iahoma.  the 
Kiowa  Tribe  of  Oklahoma,  the  Apache 
Tribe  of  Oklahoma,  and  the  Caddo  Tribe 
of  Oklahoma.  Representatives  of  any 
other  Indian  tribe  which  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Mr.  Robert  W. 
Jobson,  NAGPRA  Coordinator.  Planning 
Division,  USAGE.  Tulsa  District.  P.O 
Box  61,  Tulsa,  OK  74121-0U61,  phone 
(918)  669-7193  before  March  28,  1996 
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Repatriation  may  l)egin  after  this  date  if 
no  additional  claimants  come  forward. 
Dated:  February  21, 1996 
Frands  P.  M cManamon, 
Departmental  Consulting  Archeologist, 
aiief.  Archeology  and  Ethnography  Program. 
|FR  Doc  96-4319  Filed  2-26-96;  8:45  am] 
■LLMQ  COM  4310-7D-P 


Notic*  Of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  United  States  Army 
Corps  of  Engineers,  Tulsa  District, 
Tulsa,  OK 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003(d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Army 
Corps  of  Engineers.  Tulsa  District, 
Tulsa.  OK. 

A  detailed  inventory  and  assessment 
of  the  human  remains  and  associated 
funerary  objects  has  been  made  by  Tulsa 
District  professional  staff  in 
consultation  with  representatives  of  the 
Caddo  Tribe  of  Oklahoma  and  the 
Wichita  and  Affiliated  Tribes. 

In  May  and  June,  1977,  the  Mahaffey 
Site  (34CH1)  at  Hugo  Lake,  Choctaw 
County,  OK  was  excavated  under  COE 
contract  number  DACW56-77-C-0129 
due  to  the  immediate  threat  of  shoreline 
erosion  exposing  the  site.  Cultural  items 
from  this  site  were  curated  at  the 
Museiun  of  the  Red  River,  OK,  and  the 
human  remains  were  curated  at  the 
University  of  Arkansas.  IlT  1995,  the 
Army  Corps  of  Engineers  reunited  the 
human  remains  and  associated  funerary 
objects  at  the  Tulsa  Repatriation 
FaciUty. 

The  human  remains  from  Mahaffey 
Site  (34CH1)  consist  of  a  minimum  of  62 
individuals.  No  known  individuals  were 
identified.  A  total  of  1,1787  objects  are 
associated  with  these  individuals, 
including  stone  (flakes,  tools, 
implements,  and  ornaments),  ceramic 
vessels,  clay  pipes,  and  animal  bone  ■ 
tools. 

The  Mahaffey  Site  dates  to  500  BC  to 
1450  AD,  based  on  cultxiral  items  found 
with  human  remains.  The  ceramics 
indicate  cultural  continuity  through  this 
time  period,  and  are  consistent  later 
Caddoan  ceramics.  Consultation 
evidence  presented  by  representatives  of 
the  Caddo  Tribe  of  Oklahoma  and  the 
Wichita  and  Affiliated  Tribes  indicates 


this  was  a  Caddoan  cemetery  area 
during  this  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Army 
Corps  of  Engineers,  Tulsa  District  have 
determined,  pursuant  to  43  CFR  10 
(d)(1),  the  human  remains  listed  above 
represent  the  physical  remains  of  at 
least  62  individuals  of  Native  American 
ancestry.  Officials  of  the  U.S.  Army 
Corps  of  Engineers  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001(A)  and  (B),  the  1,787  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  U.S. 
Army  Corps  of  Engineers  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  the  human 
remains  and  associated  funerary  objects 
and  the  Caddo  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Tribe  of  Oklahoma  and  the 
Wichita  and  Affiliated  Tribes  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  which  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Mr.  Robert  W.  Jobson, 
NAGPRA  Coordinator,  Planning 
Division,  USAGE,  Tulsa  District,  P.O. 
Box  61,  Tulsa,  OK  74121-0061,  phone 
(918)  669-7193  before  March  28,  1996. 
Repatriation  may  begin  after  this  date  if 
no  additional  claimants  come  forward. 
Dated:  February  21, 1996 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Chief,  Archeology  and  Ethnography  Program. 
[FR  Doc.  96-4318  Filed  2-26-96;  8:45  am) 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Cheney  Cowles 
Museum,  Eastern  Washington  State 
Historical  Society,  Spokane,  WA 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003(d).  of 
the  completion  of  an  inventory  of  Native 
American  human  remains  and 
associated  funerary  objects  currently  in 
the  possession  of  the  Cheney  Cowles 
Museum,  Eastern  Washington  State 
Historical  Society,  Spokane,  WA. 

A  detailed  inventory  and  assessment 
has  been  made  by  members  of  the 
Cheney  Cowles  Museum  professional 


staff  in  consultation  with  the  Spokane 
Tribe  of  Indians. 

In  1939-1940  during  excavations  of 
sites  behind  the  Grand  Coulee  Dam,  the 
human  remains  and  associated  funerary 
objects  were  collected  from  four  sites  on 
the  north  side  of  the  Spokane  River.  The 
human  remains  from  sites  8,  48,  and  50 
represent  three  individuals.  No  known 
individuals  were  identified.  A  total  of 
1 ,409  objects  are  associated  with  these 
remains  including:  stone  pipe  bowls; 
iron  ax  heads;  bone  (implements,  elk 
teeth);  shell  (abalone,  olivella, 
dentallia);  copper  (beads,  buttons, 
pendants);  glass  beads;  copper  beads, 
discs,  and  ornaments;  twined  bag  and 
basketry  fragments;  hide  fragments;  a 
stone  pestle;  and  bark  matting.  A  total 
of  320  objects  were  excavated  from  two 
burials  at  Site  51  including  copper 
(button,  pendant,  beads),  an  iron  ax 
head,  and  shell  (dentallia).  The 
condition  of  the  excavation  reports  for 
site  51  has  made  it  impossible  to 
determine  whether  the  human  remains 
were  removed,  and  no  human  remains 
from  site  51  have  been  located  in  the 
collections.  Sites  8,  48,  50,  and  51  have 
been  identified  to  recent  pre-contact 
through  the  mid-nineteenth  century  by 
the  cultural  items  found  with  the 
.  human  remains. 

The  location  of  these  sites,  north  of 
the  Spokane  River  and  east  of  the 
Columbia  River,  is  well  within  the 
exclusive  traditional  occupation  area  of 
the  Spokane  Tribe  during  the  pre- 
contact  era  and  is  now  tribal  land 
within  the  exterior  boimdaries  of  the 
Spokane  Reservation.  The  basketry 
fragments  have  identical  construction  as 
historic  and  present-day  Spokane 
basketry  techniques.  Representatives 
and  elders  of  the  Spokane  Tribe  have 
indicated  the  manner  of  the  interments 
is  consistent  with  Spokane  traditional 
practice.  Representatives  and  elders  of 
the  Spokane  Tribe  affirms  that  Spokane 
burials  are  knov\m  to  have  existed  along 
this  particular  portion  of  the  Spokane 
River. 

Based  on  the  above  mentioned 
information,  officials  of  the  Cheney 
Cowles  Museum  have  determined  that, 
pursuant  to  43  CFR  10  (d)(1),  the  human 
remains  listed  above  represent  the 
physical  remains  of  three  individuals  of 
Native  American  ancestry.  Officials  of 
the  Cheney  Cowles  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001(3)(A)  and  (B),  the  1,409  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Cheney  Cowles  Museum  have 
determined  that,  pyrsuant  to  25  U.S.C. 
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3001(2),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  the  human  remains  and 
funerary  objects  and  the  Spokane  Tribe 
of  Indians. 

This  notice  has  been  sent  to  the 
Spokane  Tribe  of  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cuhurally 
affiliated  with  the  human  remains  and 
funerary  objects  should  contact  Mr. 
Glenn  Mason,  Director,  Cheney  Cowles 
Museum,  2316  W.  First  Avenue, 
Spokane,  WA  99204,  telephone  (509) 
456-4931  ext.  104  before  March  28, 
1996  Repatriation  of  the  human  remains 
and  associated  funerary  objects  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  February  21,  1996 
Frands  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Chief,  Archeology  and  Ethnography  Program. 
[FR  Doc.  96-^320  Filed  2-26-96;  8:45  am) 

BILUNG  CODC  4310-70-F 


INTERNATIONAL  DEVELOPMENT 
CORPORATION  AGENCY 

Agency  for  International  Development 

Voluntary  Foreign  Aid  Advisory 
Committee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 

Date:  March  12,  1996  (9:00  a.m.  to  5:00 
p.m.) 

Location:  State  Department,  Loy 
Henderson  Auditorium,  23rd  Street 
Entrance 

The  purposes  of  the  meeting  are:  to 
review  the  impact  of  the  budget  cuts  on 
the  USAID/PVO  partnership,  to  discuss 
the  findings  and  recommendations  of 
the  USAID  agency-wide  study  on 
women  and  development,  and  to 
consult  with  representatives  of 
multilateral  development  banks  on  their 
policies  and  procedures  for  working 
with  the  nongovernmental  sector. 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  by  March 
8, 1996,  through  the  advisory  committee 
headquarters  is  required.  Persons 
wishing  to  attend  the  meeting  must  call 
Lisa  J.  Douglas  (703)  351-0243  or  Susan 
Saragi  (703)  351-0244  or  FAX  (703) 
351-0228/0212.  Persons  attending  must 
include  their  name,  organization, 
birthdate  and  social  security  number  for 
security  purposes. 


Dated:  February  15, 1996 
John  P.  Grant, 

Director,  Office  of  Private  and  Voluntary 
Cooperation.  Bureau  for  Humanitarian 
Response. 

IFR  Doc.  96-4317  Filed  2-26-96:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Discretionary  Grant  Program  Awarded 
by  the  Office  for  Victims  of  Crime  for 
Fiscal  Year  1996 

agency:  Office  for  Victims  of  Crime 
(OVC). 

ACTION:  Public  announcement  of 
availability  of  the  funds  under  the 
Discretionary  Grant  Program  authorized 
by  the  Victims  of  Crime  Act  (VOCA)  of 
1984  codified  at  42  U.S.C.  §  10601,  et. 
seq. 

SUMMARY:  OVC  is  publishing  this  notice 
to  announce  the  availability  of 
discretionary  funding  for  a  training  and 
technical  assistance  project  to  improve 
services  to  child  and  adult  victims  of 
sexual  assault  and  abuse. 
DATES:  The  deadline  for  receipt  of 
applications  is  March  22.  1996. 

ADDRESSES:  Mail  applications  to  OVC, 
633  Indiana  Avenue,  N.W..  Washington, 
D.C.,  20531.  Hand  delivered 
applications  must  be  taken  to  OVC. 
1301  Pennsylvania  Avenue,  N.W.,  Suite 
200.  Washington,  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Smith,  Program  Specialist, 
(202) 616-1860. 

L  Introduction 

The  Office  for  Victims  of  Crime  (OVC) 
is  a  component  of  the  Office  of  Justice 
Programs  within  the  U.S.  Department  of 
Justice.  It  serves  as  the  chief  advocate 
within  the  Department  for  all  crime 
victim  issues.  In  addition  to  ensuring 
that  the  criminal  justice  system 
addresses  the  victim's  legitimate  rights 
and  interests.  OVC's  program  activities 
include  providing  victim  assistance  and 
compensation  grants  to  the  states; 
training  and  technical  assistance:  and 
emergency  services  to  victims  of  federal 
crimes.  See  42  U.S.C.A.  §§  10601- 
10605. 

II.  Program  Description 

Promising  Strategies  and  Practices  for 
Evidentiary  Medical  Examinations, 
Including  the  Use  of  Nurse  Examiners 
and  Special  Settings  (Cooperative 
Agreement). 

Award  Amount:  550,000. 


Purpose:  To  encourage  the 
participation  of  child  and  adult  victims 
of  sexual  assault  and  abuse  in  the 
criminal  justice  process  by  promoting 
victim-sensitive  practices  and  settings 
for  the  collection  of  medical  evidence. 

Background:  In  many  places,  adult 
and  child  victims  of  sexual  assault  and 
abuse  who  arrive  at  hospital  emergency 
rooms  often  have  to  contend  with  a  lack 
of  privacy,  long  waits  for  doctors  who 
are  busy  attending  to  other  medical 
emergencies,  a  lack  of  emotional 
support  throughout  the  forensic 
examination  process,  and  an 
impersonal,  chaotic  environment.  These 
conditions  not  only  compound  the 
trauma  experienced  by  victims,  but 
discourage  many  victims  from  coming 
forward  to  report  the  crime  or  to  obtain 
necessary  assistance  and  medical 
ser\ices.  Irf  addition,  evidence  that  is 
poorly  collected  and  improperly 
preserved  undermines  efforts  to 
successfully  prosecute  and  convict  sex 
offenders. 

To  address  these  issues,  some 
jurisdictions  have  developed  sexual 
assault  nurse  examiner  programs,  in 
which  nurses  who  are  spef:ially  trained 
to  address  the  medical  and  emotional 
needs  of  victims  perform  the 
examinations  in  a  setting  especially 
designed  for  victims.  The  intent  of  these 
programs  is  to  free  do<:tors  to  attend  to 
other  medical  emergencies:  to  use 
consistent  forensic  examination 
practices  to  ensure  that  appropriate 
steps  are  followed  in  collecting, 
handling,  and  storing  evidence,  and. 
most  importantly,  to  assist  child  and 
adult  victims  in  a  compassionate  and 
sensitive  manner.  Various  communities 
have  also  found  that  examination  rooms 
designed  for  victims  seem  to  increase 
their  willingness  to  participate  m  the 
criminal  justice  process.  In  addition, 
they  have  found  that  the  use  of  trained 
nurse  examiners  can  reduce  costs  and 
enhance  the  provision  of  services.  These 
innovative  measures  not  only  reduce 
trauma  to  victims;  they  also  result  in 
credible  evidence,  the  basis  for 
successfully  prosecuting  and  convicting 
sex  offenders. 

Goals 

•  To  promote  the  use  of  sexual 
assault  nurse  examiner  programs  and 
special  settings  for  evidentiary  medical 
examinations  of  thild  and  adult  victim 
of  sexual  assault  and  abuse. 

•  To  define  standards  for  (  onsistent. 
compassionate  and  quality  practices  in 
conducting  evidontiarv  medical 
examinations  of  (  hild  and  adult  victims 
of  sexual  assault  and  abuse. 
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Objectives 

•  To  conduct  a  national  scope  survey 
and  assessment  of  promising  policies, 
procedures,  and  training  materials  used 
by  sexual  assault  nurse  examiner  and 
other  non-emergency  room  programs 
serving  victims  of  sexual  assault  and 
abuse: 

•  To  identify  and  assess  the 
components  of  special  medical  settings 
for  evidentiary  exams,  including  clinics 
or  examining  rooms,  to  include  a  focus 
area  on  their  utility  in  meeting  the 
unique  needs  of  child  victims; 

•  To  identify  competent,  experienced 
sexual  assault  muse  examiners  for 
training  and  program  replication 
purposes;  and 

•  To  produce  a  complete  guidebook 
on  the  implementation  and  operation  sf 
sexual  assault  nurse  examiner  programs 
and  special  settings  for  evidentiary 
medical  examinations. 

Program  Strategy:  This  solicitation 
invites  applicants  to  develop  a 
guidebook  on  how  to  implement  and 
operate  nurse  examiners  programs  for 
child  and  adult  victims  of  sexual  assault 
and  abuse,  and  how  to  establish  special 
settings  designed  for  evidentiary 
examinations.  The  program  will 
comprise  three  phases:  < 

1.  Assessment 

This  phase  entails  the  identification 
and  assessment  of  materials  describing 
or  being  used  by  sexual  assault  nurse 
examiner  programs.  As  part  of  the 
assessment  phase,  the  grantee  will 
convene  an  advisory  committee  with 
national-scope  representation  from  the 
following  fields:  a  practitioner  and 
administrator  of  a  nurse  examiner 
program;  victim  assistance/advocacy; 
child  protective  services;  medicine; 
mental  health;  law  enforcement;  and 
prosecution;  and  the  judiciary;  and 
other  appropriate  representatives.  The 
advisory  board  will  assist  in  developing 
criteria  for  assessing  promising 
practices,  reviewing  and  rating  collected 
materials,  and  creating  a  dissemination 
plan  for  getting  the  materials  to 
practitioners,  medical  facilities,  national 
organizations,  colleges  and  universities 
and  other  entities  that  can  use  the 
information  to  improve  evidence 
collection  and  victim  assistance 
practices  and  procedures.  The  activities 
to  be  completed  during  this  phase  are: 

•  Establishment  of  the  advisory 
committee  with  OVC  review  and 
approval; 

•  Development  and  submission,  for 
OVC  review  and  approval,  of  a  plan  and 
criteria  for  surveying  and  assessing 
sexual  assault  nurse  examiner  programs 
and  the  use  of  victim-sensitive  settings 
for  the  collection  of  medical  evidence; 
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•  A  national-scope  siuvey  and  review 
of  Hterature,  policies,  procedures  and 
practices  for  sexual  assault  nurse 
examiner  programs  and  the  use  of   " 
special  settings; 

•  Identification  and  description  of 
model  programs  nationwide;  and 

•  Preparation  of  an  assessment  report 
of  findings. 

2.  Development  of  Prototype 

Upon  completion  of  the  first  phase, 
the  grantee  will,  in  collaboration  with 
its  advisory  committee,  develop  a  model 
program  brief  for  implementing  and 
operating  a  sexual  assault  nurse 
examiner  program  and  for  establishing 
special  settings  for  expert  medical 
examinations.  The  brief  will  highlight 
essential  components  of  nurse  examiner 
programs,  as  well  as  optional  or 
adaptable  elements  from  model 
programs  around  the  nation.  Particular 
attention  shall  be  given  to  issues  such 
as  training  and  credentiaHng  of  nurse 
examiners,  as  well  as  qualifying  nurses 
to  testify  in  court.  The  brief  will  also 
describe  examples  of  special  settings 
used  for  evidentiary  medical 
examinations  of  child  and  adult  sexual 
assault  and  abuse  victims.  The  activities 
for  this  phase  are: 

•  Development  and  drafting  of  model 
program  elements; 

•  Highlightingof  model  programs 
identified  by  the  survey;  and 

•  Review  and  refinement  of  draft 
product  by  project  staff  and  advisory 
committee  for  OVC  review  and 
approval. 

3.  Finalization  of  Products 

Upon  completion  of  the  second  phase, 
the  grantee  will  produce  the  guidebook 
and  other  project  products.  The 
activities  for  this  phase  are: 

•  Development  and  draft  of 
guidebook  incorporating  the  model 
program  brief,  accompanying 
instructions  on  implementing  and 
operating  a  sexual  assault  nurse 
examiner  program,  and  discussions  of 
special  settings  and  unique  concerns  of 
child  victims; 

•  Review  and  refinement  of  draft; 

•  A  dissemination  strategy 
identifying  potential  and  appropriate 
recipients  of  the  guidebook; 

•  Identification,  in  list  form  with 
supporting  vitae,  of  training  and 
technical  assistance  staff; 

•  Preparation  of  a  final  report  on  the 
project;  and 

•  Preparation  of  an  OVC  Bulletin 
summarizing  the  project's  findings. 

Eligibility  Requirements:  In  addition 
to  the  requirements  of  Sections  VI-XI, 
applicants  must  demonstrate: 


•  Expert  knowledge  of  trauma 
experienced  by  child  and  adult  victims 
of  sexual  assault  and  abuse; 

•  Active  liaison  with  national  scope 
nursing  and/or  victim  advocacy 
associations; 

•  Capability  to  conduct  a  national 
scope  information  search; 

•  Knowledge  of  issues  associated 
with  the  criminal  justice  system's 
handHng  of  crime  victims  and,  more 
specifically,  service  provision  to  child 
and  adult  victims  of  sexual  assault  and 
abuse;  and 

•  Management  and  financial 
capability  to  oversee  a  project  of  this 
size  and  scope. 

Award  Period:  12  months. 
Contact:  Melanie  Smith,  (202)  616- 
3575. 

VI.  Eligibility  Requirements 

In  addition  to  special  eligibility 
requirement  listed  within  the  individual 
program  descriptions  above,  the 
following  will  apply.  Applications  are 
invited  from  public  and  private  non- 
profit agencies  and  organizations. 
Applicants  must  demonstrate  that  they 
have  ample  expertise  and/or  prior 
experience  in  the  design  and  conduct  of 
projects  of  a  nature  similar  to  that  for 
which  they  are  applying. 

Applicants  must  also  demonstrate 
that  they  have  the  management 
capability,  fiscal  integrity,  and  financial 
responsibility,  including,  but  not 
limited  to,  an  acceptable  accounting 
system  and  internal  controls,  and 
compliance  with  grant  fiscal 
requirements.  Applicants  who  fail  to 
demonstrate  that  they  have  the 
capability  to  manage  the  program  will 
be  ineligible  for  funding  consideration. 

Vn.  Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424  and  OJP 
Form  4000/3  (1/93)  Attachment  to  SF- 
424),  including  a  program  narrative.  All 
applications  must  include  the 
information  outlined  in  this  section  of 
the  solicitation  (Section  VI,  Application 
Requirements)  in  Part  IV,  Program 
Narrative  of  the  application  (SF-424). 
The  program  narrative  of  the  application 
must  not  exceed  35  double-spaced  pages 
in  length.  Applicants  that  fail  to  adhere   ■ 
to  this  program  requirement  will  be 
automatically  disqualified  from 
competition. 

In  accordance  with  Executive  Order 
No.  12549,  28  C.F.R.  67.510, 
applications  must  also  provide 
Certifications  Regarding  Lobbying, 
Debarment,  Suspension,  and  other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (OJP  Form 


4061/6),  which  will  be  supplied  with 
the  application  package,  and  must  be 
submitted  with  the  application. 

Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $100,000.  Financial 
questionnaires  must  be  completed  by 
new  non-governmental  (except  public 
colleges,  universities,  and  hospitals) 
applicants.  This  includes  a  review  of  the 
accounting  system  and  a  determination 
that  periodic  audits  are  performed  to 
ensure  fiscal  integrity.  New  or 
supplemental  awards  may  not  be  made 
to  applicants  with  delinquent  financial 
or  progress  reports,  delinquent  or 
unresolved  audit  reports,  delinquent 
federal  debts,  other  unresolved  issues  of 
fiscal  integrity,  or  to  applicants  who 
have  been  debarred  or  suspended  from 
federal  financial  and  non-financial 
assistance  and  benefits  under  federal 
programs  and  activities. 

Where-indicated,  cooperative 
agreements  are  awarded  to  states,  units 
of  local  government,  or  public  or  private 
non-profit  organizations  at  the 
discretion  of  OVC.  Cooperative 
agreements  are  used  When  substantial 
involvement  is  anticipated  between 
OVC  and  the  recipient  during 
performance  of  the  contemplated 
activity.  Interagency  agreements 
between  OVC  and  other  governmental 
units  or  agencies  are  negotiated  by  the 
entities  involved. 

The  following  information  must  be 
included  in  the  application  (SF-424) 
Part  IV  Program  Narrative: 

A.  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  a  grant 
on  the  basis  of  the  eligibility  criteria 
established  in  Section  VI  of  this 
solicitation.  Applicants  must  concisely 
describe  their  organizational  experience 
with  respect  to  the  eligibility  criteria 
specified  in  each  program  description 
listed  above.  Applicants  must 
demonstrate  how  their  organizational 
experience  and  capabilities  will  enable 
them  to  achieve  the  goals  and  objectives 
of  the  initiative  for  which  they  are 
applying.  Applicants  are  invited  to 
append  examples  of  prior  work 
products  of  a  similar  nature  to  their 
application. 

Applicants  must  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  that  assure  that  federal 
funds  available  under  this  agreement  are 
disbursed  and  accounted  for  properly. 
Non-profit  appHcants  who  have  not 
previously  received  federal  funds  will 
be  asked  to  submit  a  copy  of  the  Office 


of  Justice  Programs  Accounting  System 
and  Financial  Capability  Questionnaire 
(OJP  Form  7120/1).  Copies  of  the  form 
will  be  provided  in  the  application  kit 
and  must  be  prepared  and  submitted 
along  with  the  application.  The  CPA 
certification  (Section  H)  is  required  only 
of  those  non-profit  applicants  who  have 
not  previously  received  federal  funding. 

B.  Program  Goals  and  Objectives 

A  brief  statement  of  the  applicant's 
understanding  of  the  goals  and 
objectives  of  the  program  should  be 
included.  The  application  should  also 
include  a  problem  statement  and  a 
discussion  of  the  potential  contribution 
of  this  program  to  the  field. 

C.  Program  Strategy 

Applicants  should  describe  the 
proposed  approach  for  achieving  the 
goals  and  objectives  of  each  program.  A 
detailed  description  of  how  the 
activities  and  projects  of  each  program 
would  be  accomplished  should  be 
included. 

D.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program,  describe 
how  they  will  allocate  available 
resources  to  implement  the  project,  and 
also  describe  how  the  program  will  be 
managed. 

The  plan  must  also  include  an 
organizational  chart  depiding  the  roles 
and  describing  the  responsibilities  of 
key  organizational  and  functional 
components  and  a  list  of  key  personnel 
responsible  for  managing  and 
implementing  the  major  stages  of  the 
project.  Applicants  must  present 
detailed  position  descriptions, 
qualifications,  and  selection  criteria  for 
each  position.  This  documentation  and 
individual  resumes  may  be  submitted  as 
appendices  to  the«ppiication. 

E.  Time-Task  Plan 

Applicants  must  develop  a  time-task 
plan  for  the  duration  of  the  project 
periods,  clearly  identifying  major 
milestones  and  products.  "This  must 
include  designation  of  organizational 
responsibility  and  a  schedule  for  the 
completion  of  the  activities  and 
products.  Applicants  should  also 
indicate  the  anticipated  cost  schedule 
per  month  for  the  entire  project  period. 

F.  Products 

Applicants  must  describe  concisely 
the  interim  and  final  products  of  each 
stage  of  the  program. 


G.  Program  Budget 

Budgets  must  be  accompanied  by  a 
detailed  justification  for  all  costs, 
including  the  basis  for  computation  of 
these  costs.  Applications  (.ontaining 
contract(s)  must  include  detailed 
budgets  for  each  organization  s 
expenses. 

H.  Assessment 

Each  grant  recipient  will  be  n*quired 
to  submit  formal  findings  from  an 
as.sessment,  within  60  days  of  the 
completion  of  each  year's  activities  and  , 
within  90  days  of  project  completion. 
Each  application  must  provide  a  plan 
for  assessing  the  project. 

VIII.  Procedures  for  Selection 

All  applications  will  be  evaluated  and 
rated  based  on  the  extent  to  whic:h  thev 
meet  the  established  weighted  criteria 
In  general,  all  applications  received  will 
be  reviewed  in  terms  of  their 
responsiveness  to  the  minimum 
program  application  requirements  set 
forth  in  Section  VII.  Applications  will 
be  evaluated  by  a  peer  review  panel 
according  to  the  OVC  Competition  and 
Peer  Review  Guidance. 

Applications  submitted  in  response  to 
the  competitive  announcements  will  be 
evaluated  by  a  peer  review  panel  The 
results  of  the  peer  review  will  be  a 
relative  aggregate  ranking  of 
applications  in  the  form  ol  "Summan,  of 
Ratings."  These  ordinarily  will  be  based 
on  numerical  \alues  assigned  bv 
individual  peer  reviewers.  Peer  review 
rer:ommendafions.  in  conjunction  with 
the  results  of  internal  review  and  any 
necessary  supplementary  reviews,  will 
assi.st  OVC  in  considering  competing 
applications  and  in  seledion  of  the 
application  for  funding.  The  final  award 
decision  will  be  made  by  the  0\C 
Direc:tor. 

Applications  torea<;h  program 
description,  e.xcept  where  other  pOinf 
values  or  categories  have  been 
specifically  identified,  will  be  evaluated 
and  rated  by  the  peer  review  panels 
based  on  the  e.xtent  to  which  thev  meet 
the  following  criteria: 

A.  Utility  of  the  Project  (10  points) 

This  refers  to  the  applicant's  response 
to  the  stated  project  purpose,  goals,  and 
objectives,  and  the  applicants 
explanation  of  the  usefylness  of  the 
project  to  the  field. 

B.  Project  Strategy/Design  (30  points) 

This  provides  a  description  of  project 
components  and  activities;  a  spei.ific 
plan  for  how  the  grant  applicant  intends 
to  achieve  the  purpose,  goals  and 
objectives  of  the  funded  program.  The 
strategy  or  design  must  in(  lude  clear 
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descriptions  of  interim  deliverables  and 
final  products. 

C.  Implementation  Plan  (10  points) 

This  plan  will  be  judged  on  the 
realistic  identiHcation  of  tasks  according 
to  increments  in  the  project  period,  and 
the  assignment  of  specific  staff  to  tasks 
on  the  time-task  line. 

D.  Organizational  Capability  (30  points] 

Points  will  be  awarded  based  on  the 
applicant's  statement  of  the 
organization's  capability  to  successfully 
undertake  this  federally  funded  project. 
This  will  consist  of  two  parts:  (1)  a 
specific  description  of  the  applicant's 
management  structure,  previous 
experience  with  similar  or  related 
efforts,  and  financial  capability  (15 
points);  and  (2)  a  project  management 
plan  and  doounentation  of  the 
professional  staff  members'  unique 
qualifications  to  perform  their  assigned 
tasks  (15  points).  I 

E.  Budget  (15  points) 

Points  will  be  awarded  based  on  the 
enumeration  and  accompanying 
narrative  of  grant  costs,  to  be  evaluated 
for  clarity,  reasonableness,  allowability, 
and  cost  effectiveness. 

F.  A  Plan  To  Assess  the  Project's 
Accomplishments  (5  points) 

This  assigns  points  based  on  the  grant 
applicant's  plan  for  assessing  the  impact 
of  the  project  in  accomplishing  its 
goal(s). 

IX.  Submission  Requirements 

All  applicants  responding  to  this 
solicitation  are  subjected  to  the 
following  requirements: 

(1)  Upon  request  to  OVC.  the 
necessary  forms  for  application  will  be 
provided,  along  with  Department  of 
Justice  certification  information. 

(2)  Applicants  must  submit  the 
originBl  signed  application  (Standard 
Form  424)  and  two  copies  to  OVC. 
Applications  should  not  be  bound. 
Applicants  should  also  include 
Certifications  Regarding  Lobbying; 
Debarment;  Suspension  and  other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (Form  4061/6). 
in  order  to  meet  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  Title  V,  Subtitle  D)  and  the 
Disclosure  of  Lobbying  Activities  Form 
(SF  LLL)  in  accordance  with  31  U.S.C. 
§1352. 

,  (3)  All  applications  must  be  received 
by  mail  or  hand  delivered  to  OVC  by  5 
p.m.  Eastern  Time  by  March  22, 1996. 
Those  applications  sent  by  mail  should 
be  addressed  to:  Office  for  Victims  of 
Crime,  U.S.  Department  of  Justice.  633 


Indiana  Avenue.  N.W..  Washington  D.C. 
20531.  ATTN:  Administrative  Officer. 
Hartd-delivered  applications  must  be 
taken  to  OVC.  1301  Pennsylvania 
Avenue  N.W..  Suite  200.  Washington, 
D.C.  20006.  between  the  hours  of  8  a.m. 
and  5  p.m.  except  weekends  or  federal 
holidays.  Applications  must  be  received 
by  5  p.m.  on  the  established  deadline 
date.  Postmarks  WILL  NOT  be  accepted. 
OVC  will  notify  applicants  in  writing 
of  the  receipt  of  their  application. 
Applicants  also  will  be  notified  by 
letters  as  to  the  decision  made  regarding 
whether  o:  not  their  submission  will  be 
recommended  for  funding.  Applications 
will  be  reviewed  as  Peer  Review  Panels 
can  be  convened.  Every  effort  will  be 
made  to  review  applications  in  a  timely 
manner. 

X.  Civil  Rights  Compliance 

A.  All  recipients  of  Crime  Victims 
Fund  assistance,  including  contractors, 
must  provide  Certified  Assurances  that 
they  are  in  compliance  with  the  non- 
discrimination requirements  of  the 
Victims  of  Crime  Act  of  1984.  as 
amended,  which  states:  No  person  shall 
on  the  ground  of  race,  color,  religion, 
national  origin,  [disability],  or  sex  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  be  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
undertaking  funded  in  whole  or  in  part 
with  sums  made  available  under  this 
chapter. 
42  U.S.C.  §  10604. 

Recipients  also  must  assure 
compliance  with  the  following 
additional  statutes  and  regulations:  Title 
VI  of  the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  §2000d;  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended.  29  U.S.C.  §  794;  Subtitle  A, 
Title  II  of  the  Americans  With 
Disabilities  Act  of  1990,  codified  at  42 
U.S.C.  §  12101,  et  seq.:  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended.  20  U.S.C.  §§1681-1683;  the 
Age  Discrimination  Act  of  1975,  as 
amended.  42  U.S.C.  §  6101.  et  seq.;  and 
Department  of  Justice  Non- 
Discrimination  Regulations.  28  CFR  Part 
42,  subparts  C,  D.  E.  and  G. 

B.  In  the  event  a  federal  or  state  court 
or  federal  or  state  administrative  agency 
makes  a  finding  of  discrimination  after 
a  due  process  hearing  on  the  grounds  of 
race,  color,  religion,  national  origin,  sex, 
or  disability  against  a  recipient  of  funds, 
the  recipient  will  forward  a  copy  of  the 
finding  to  the  Office  for  Civil  Rights, 
Office  of  Justice  Programs. 

XI.  Audit  Requirements 

An  audit  is  required  for  agencies 
receiving  federal  funds,  with  some 


exceptions.  The  purpose  of  an  audit  is 
to  determine  whether  federal  funds  are 
being  used  properly  and  effectively. 
Each  funded  agency  must  provide  the 
name  of  the  federal  cognizant  agency 
where  their  audit  report  is  submitted.  In 
most  cases,  the  agency  that  receives  an 
applicant's  audit  is  the  agency  that 
provides  the  most  direct  funds  to 
applicant  during  the  current  fiscal  year. 
If  you  do  not  know  the  name  of  the 
cognizant  agency,  please  check  with 
your  budget  office.  More  detailed 
information  on  audit  requirements  are 
listed  in  the  Office  of  Justice  Programs 
Guideline  Manual,  Financial  and 
Administrative  Guide  for  Grants,  May 
15, 1990. 

Xn.  Catalog  of  Federal  Domestic 
Assistance  Numbers 

16.582  Crime  victim  assistance/ 
discretionary  grants 

16.583  Children's  Justice  Act  for  Native 
American  Indian  Tribes 

Aileen  Adams, 

Director. 

|FR  Doc.  96-4321  Filed  2-26-96;  8:45  am] 
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Bureau  of  Justice  Statistics 

Notice  of  Information  Collection  Under 
Review 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  the 
public  to  comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Part 
1320.10. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  If  you  have  additional 
comments  or  suggestions,  please 
include  them  with  your  written 
response.  If  a  copy  of  the  proposed 
collection  instnmient  with  instructions 
is  not  published  in  this  notice  please 
contact  the  agency  representative  listed 
below  if  you  wish  to  receive  a  copy:  Ms. 
Caroline  Wolf  Harlow,  Room  1009, 
Bureau  of  Justice  Statistics,  Indiana 
Building,  633  Indiana  Avenue  NW.. 
Washington.  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Survey  of  Inmates  in  State  Correctional 
FaciHties,  1996-1997.  Survey  of  Inmates 
in  Federal  Correctional  Facilities.  1996- 
1997. 

(3)  Agency  form  niunber.  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  NPS-12.  13.  14,  24. 
25.  26.  27.  and  32.  Bureau  of  Justice 
Statistics.  United  States  Department  of 
Justice. 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals  or  households. 
Other:  State,  Local  or  Tribal 
Government.  This  survey  will  be  used  to 
profile  State  and  Federal  prison  inmates 
nationwide;  to  determine  trends  in 
inmate  composition,  criminal  history 
and  alcohol  and  drug  use;  and  gun  use 
and  crime;  and  to  report  on  the  victims 
of  crime.  The  data  will  be  used  by  BJS, 
Congress,  the  Executive  Office  of  the 
President,  researchers,  practitioners, 
and  others  in  the  criminal  justice 
community.  No  other  collection  series 
provides  these  data. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  19,428  respondents  at  1  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  19,428  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 


1001  G  Slieet  NW.,  Washington.  DC 
20530. 

Dated:  February  21. 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  9&-4340  Filed  2-26-96;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-016] 

NASA  Advisory  Council;  Renewal  of 
the  NASA  Advisory  Council  and 
Related  Committees 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  renewal  of  the  NASA 
Advisory  Council  and  related 
committees. 

SUMMARY:  Pursuant  to  section  14(b)(1)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended,  and 
after  consultation  with  the  Committee 
Management  Secretariat.  General 
Services  Administration,  the  National 
Aeronautics  and  Space  Administration 
has  determined  that  the  renewal  of  the 
NASA  Advisor}'  Council  and  its 
committees  isin  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law. 

The  following  advisory  committees 
are  being  renewed: 

— NASA  Advisor}'  Council 
— Advisor}'  Committee  on  the 
International  Space  Station 

— Aeronautics  Advison,'  Committee 
— Earth  Systems  Science  and 
Applications  Advisory  Committee 

— Life  and  Microgravity  Sciences  and 
Applications  Advisory  Committee 

— Minority  Business  Resource  Advisory 
Committee 

— Space  Science  Advisory  Committee 
— Technology  and  Commercialization 
Advisory  Committee 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Anne  L.  Accola,  Code  Z.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-0682. 

SUPPLEMENTARY  INFORMATION:  The 
function  of  the  Council  is  to  consult 
with  and  advise  the  NASA 
Administrator  or  designee  with  respect 
to  plans  for,  work  in  progress  on.  and 
accomplishments  of  NASAs 
aeronautics  and  space  programs. 


Dated:  February  21,  1996. 
Timothy  M.  Suliivon, 

Advisory  Committee  Management  Officer. 

Sational  Aeronautics  and  Space 

Administration. 

IFR  Doc.  96-4315  Filed  2-26-96;  8:45  am) 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Telecommunications  Service  Priority 
System  Oversight  Committee;  Meeting 

AGENCY:  National  Communications 
System  (NCS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the 
Telecommunications  Service  Priority 
(TSP)  System  Oversight  Committee  will 
convene  Thursday.  March  21.  1996  from 
9:00  a.m.  to  4:30  p.m  The  meeting  will 
be  held  at  the  Federal  Emergency 
Management  Agency  Headquarters.  500 
C  Street,  SW,  Washington,  DC  The 
agenda  is  as  follows 
— Opening/,'\dministrative  Remarks 
— Review  Action  Items  from  September 

meeting 
— TSP  Program  Officp  .Activities 
— FEMA  Sponsorship  of  Slate  and  Local 

TSP  Requests 
— TSP  National  Information 

Infrastructure  Issue  Working  Group 
— Cellular  Priority  Access  .Spr\ice 

Update 
— T.SP  System  Oversight  Committee 

Charter 
— TSP  and  the  Defense  Information 

System  Network 
— Old  Business/.New  Business 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  LCDR  Angela 
.■\brahanison.  Manager.  TSP  Program 
Office.  (703)  607-4930.  or  Beltv  Hosion. 
(703)  b07-4932  by  March  15.  1996. 
Dennis  Bodson, 

Chief.  Technology  and  Standards. 
;FR  Do(    c>G-;344  Filed  2-26-96;  8-45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-373  AND  50-374] 

Commonwealth  Edison  Co.;  Notice  of 
Consid«»ration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  i-leahng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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oonsidering  issuance  of  amendments  to 
Facility  Oj^rating  License  Nos.  NPF-11 
and  NPF-18  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  op>eration  of  the  LaSalle  County 
Station.  Units  1  and  2.  located  in 
LaSalle  County.  Illinois. 

The  proposed  amendment  would 
change  the  setpoints  for  the  automatic 
primary  containment  isolation  signal 
upon  detection  of  a  high  main  steamline 
tunnel  differential  temperature. 
Additionally,  the  proposed  amendments 
would  delete  the  automatic  isolation 
function  upon  detection  of  a  high  main 
steamline  tunnel  temperature.  Both 
these  temperature  generated  signals 
detect  possible  steam  leaks  in  the  main 
steamline  tunnel  and  initiate  the 
isolation  signals  cited  above,  thereby 
providing  automatic  closure  of  the  main 
steamline  isolation  valves  (MSIVs)  and 
the  main  steamline  drain  isolation 
valves.  The  intent  of  the  proposed 
actions  is  to  minimize  spurious 
isolation  signals  which,  in  timi,  would 
trip  the  reactor.  The  licensee  proposes 
to  provide  for  early  detection  of  a  main 
steamline  break  by  relying  on  an 
automatic  isolation  signal  which  would 
be  generated  by  a  main  steamline  leak 
of  100  gallons  per  minute  (gpm)  or 
greater.  The  current  isolation  setpoints 
are  based  on  a  steam  leakage  of  25  gpm 
in  the  main  steamline  tunnel. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
signiRcant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

a.  There  is  no  effect  on  accident  initiators 
so  there  is  no  change  in  probability  of  an 
accident.  The  accident  analysis  associated 
with  a  steam  line  break  in  the  main  steam 
line  tunnel  assumes  an  instantaneous 
dicumferential  break  of  a  main  steam  line 


downstream  of  tlie  outermost  isolation  valve. 
The  leak  detection  isolation  on  differential 
temperature  based  on  less  than  or  equal  to  10 
percent  of  a  calculated  critical  craclt  of  a 
main  steam  line  is  only  a  precursor  of  a 
break,  and  thus  does  not  affect  the 
probability  of  a  break. 

b.  There  is  no  or  minimal  effect  on  the 
consequences  of  analyzed  accidents  due  to 
deletion  of  the  automatic  isolation  on  high 
temperature  leak  detection  in  the  main  .<iteam 
line  tunnel  or  due  to  increasing  the  leak 
detection  differential  temperature  setpoint 
and  allowable  values  to  detect  a  100  gpm 
steam  leak  from  a  crack  in  a  main  steam  line. 
The  worst  case  accident  corresponding  to 
main  steam  lines  outside  of  the  reactor  vessel 
and  primary  containment  boundary  is  a  main 
steam  line  break,  which  bounds  the  dose 
consequences  of  any  size  steam  leak  less  than 
a  full  break.  Also,  a  200  gpm  steam  Jeak 
results  in  a  calculated  offsite  dose  within  the 
annual  whole  body  dose  limit  and  the 
radioiodine  release  limit  per  10  CFR  50 
Appendix  I,  if  detected  and  isolated  within 
several  weeks. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  purpose  of  the  main  steam  line 
isolation  is  based  on  leak  detection  and 
automatic  isolation  for  leakage  in  the  main 
steam  line  tunnel  downstream  of  the 
outermost  isolation  valve.  This  change 
maintains  this  capability  with  only  the  leak 
detection  based  on  high  differential 
temperature  in  the  steam  line  tunnel.  Also, 
the  primary  containment  isolation  logic  for 
main  steam  line  leak  detection  isolation  on 
high  differential  temperature  remains  the 
same.  Thus  no  new  or  different  accident  is 
created. 

(.3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because 

The  increased  i.et|X)int  for  differential 
temperature  leak  detection  for  automatic 
isolation  of  the  main  steam  lines  due  to  a 
steam  leak  outside  of  the  primary 
containment  is  based  on  c;alt;ulated/analyzed 
response  to  a  steam  leak  [that  is!  small 
compared  to  the  Wdk  fiom  a  critical  crack. 
The  leak  detection  isolation  \oo,i'.:  remains 
single  failure  proof.  The  previous  evaluation 
of  diversity  of  isolation  parameters 
considered  the  ambient  temperature  and 
differential  temperature  isolations  as  one 
parameter  in  Table  5.2-8  of  the  LaSalle 
[Updated  Final  Safety  Analysis  Report] 
UFSAR.  The  deletion  of  leak  detection 
isolation  of  the  niam  steam  lines  based  on 
high  ambient  temperature  in  the  main  steam 
line  tunnel  is  acceptable,  because  the 
differential  temperature  isolation  has  been 
analyzed  to  detect  and  isolate  the  main  steam 
lines  based  on  bounding  inlet  air 
temperatures  Therefore,  the  Main  Steam 
Line  High  flow,  vessel  low  level,  and  the 
differential  temperature  instruments 
maintain  adequate  diversity  of  isolation 
parameters  without  main  steam  line  tunnel 
high  temperature. 

The  differential  temperature  leak  detection 
for  the  main  steam  line  tunnel  depends  on 
normal  ventilation  flow  to  detect  leakage. 
Therefore,  the  trip  function  will  be  declared 
inoperable  upon  loss  of  or  shutdown  of 


normal  ventilation.  The  Technical 
Specifications  currently  allow  the  main 
steam  tunnel  high  temperature  and  high 
differential  temperature  isolation  channels  to 
be  inoperable  for  up  to  4  or  12  hours  during 
the  performance  of  specified  required 
surveillances.  The  12  hours  allowed  outage 
time  is  currently  for  an  18  month 
surveillance  requirement.  The  addition  of 
allowance  for  up  to  12  hours  allowed  outage 
time  to  recover  normal  ventilation  following 
an  unplanned  loss  of  normal  ventilation  is 
reasonable,  since  the  time  is  small  compared 
to  the  time  frame  over  which  a  pipe  crack 
grows.  Also,  supplemental  monitoring  of 
water  collection  sumps  and  area  temperature 
in  the  main  steam  line  tunnel  provides 
heightened  awareness  of  operators  to  detect 
leakage  in  the  main  steam  line  tunnel  during 
the  time  normal  ventilation  is  not  available. 
The  planned  shutdown  of  normal  ventilation 
is  currently  allowed  for  up  to  4  hours  by  the 
Technical  Specifications.  The  unplanned  loss 
of  normal  ventilation  is  expected  to  be  less 
than  two  times  per  cycle  upon  completion 
[of]  design  changes  to  make  the  isolation 
logic  power  supply  D.C.  instead  of  A.C. 
through  motor  generator  sets. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  1 0  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-dav  notice  period,  provided  tiiat  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
EMrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 


Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  28, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Jacobs 
Memorial  Library.  Illinois  Valley 
Community  College.  Oglesby,  Illinois 
61348.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularify  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2]  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identiiy  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  anv 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  reque.st  for  a  hearing  or  a  petition 
for  leave  to  inter\ene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention. 
Docketing  and  Senices  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A,  Capra:  petitioners  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
dale  and  page  nurnber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  t>e  sent  to  the  Office  of  the 
General  Counsel.  US.  Nuclear 
Regulatorv  Commission.  Washini^ton. 
DC  20555".  and  to  Michael  1.  Miller. 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  B0603. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  offi(  er  or  the 
presiding  Atomic  .Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  spet.ified  in  lU 
CFR  2.7l4(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  lanuarv  18.  1998. 
whi(  h  is  available  for  public  inspection 
.It  the  Commission's  Publii  Document 
Room,  the  Gelman  Buildinc.  .120  L 
Street,  .N'W..  Washington,  IX  .  and  at  the 
local  public  document  room  lot  ated  at 
the  Jacobs  Memorial  Lihrar\ .  Illinois 
Valli'v  Coinnninilv'  College.  Oglesby. 
Illinois  61.348 

Dated  at  Koikville.  Maryland,  this  21st  day 
ofFebniurv  ly^^i 

For  the  Nuclear  Regulatorv-  Commission. 
.Vf.  David  Lynch, 

Sen:rr  Projft-:  MjnjgiT.  Project  Directorate 
IU-2.  D:vi^ion  ofBmctor  Projects—lWlV. 
Office  nfSucleur  Reiictor  Refiiilation 

|FR  Doc  9«>-»J4J  Filed  2-26-96;  8.45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notic*  of  Intention  To  Request  Review 
of  an  Expiring  Information  Collection; 
SF2823 

AGENCY:  Office  of  Personnel  j 

Management.  | 

ACTION:  Notice. 


f:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  intends  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  a  clearance  of  an  expiring 
information  collection.  SF  2823, 
Designation  of  Beneficiary  for  Federal 
Employees  Group  Life  Insurance,  is 
used  by  any  Federal  employee  or  retiree 
covered  by  the  Federal  Employees 
Group  Life  Insurance  Program  to 
instruct  how  to  distribute  the  proceeds 
of  his  or  her  life  insurance  when  the 
statutory  order  of  precedence  does  not 
meet  his  or  her  needs. 

We  estimate  1,000  SF  2823  forms  are 
completed  annually.  Each  form  takes 
approximately  15  minutes  to  complete 
for  an  annual  estimated  burden  of  250 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-Mail 
to  jmfarronOmail.opm.gov 

DATES:  Comments  on  this  proposal 

should  be  received  by  no  later  than 

April  29. 1996. 

ADDRESS:  Send  or  deliver  comments  to 

Kenneth  H.  Glass.  Chief,  Insurance 

Operations  Division,  Retirement  and 

Insurance  Service.  1900  E  Street  NW., 

Room  3415,  Washington,  DC  20415- 

0001. 

R3R  FURTHER  INFORMATION  REGARDING 

AOMMMTRATIVE  COORDINATION  CONTACT: 

Mary  Beth  Smith-Toomey,  Team  Leader, 

Management  Services  EKvision.  (202) 

606-0623. 

Office  of  Personnel  Management.       | 
L4MTaine  A.  Green,  I 

Deputy  Director. 

IFR  Doc.  96-4374  Filed  2-26-96:  8:45  ami 
I  COM  taas-oi-M 


PRESIDENTIAL  ADVISORY        < 
COMMTTTEE  ON  GULF  WAR 
VETERAN'S  ILLNESSES 

Meeting  ' 

AGENCY:  Presidential  Advisoiy 

Committee  on  Gulf  War  Veteran  b 

Illnesses. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act,  this 
notice  is  hereby  given  to  announce  an 
open  meeting  of  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses. 
DATE:  March  26, 1996,  8:30  a.m.-5:00 
p.m. 

PUKCE:  Omni  Parker  House  Hotel,  60 
School  Street,  Boston,  MA  02108. 
SUPPLEMENTARY  INFORMATION:  The 
President  established  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26, 1995.  The  purpose  of 
this  committee  is  to  review  and  provide 
recommendations  on  the  full  range  of 
government  activities  associated  with 
Gulf  War  veterans'  illnesses.  The 
committee  reports  to  the  President 
through  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of  Veterans 
Affairs.  The  committee  members/have 
expertise  relevant  to  the  functions  of  the 
committee  and  are  appointed  by  the 
President  from  non-Federal  sectors. 

Tentative  Agenda 

Tuesday,  March  26,  1996 

8:30  a.m.    Call  to  order  and  opening 

remarks 
8:35  a.m.     Followup  on  clinical 

syndromes  panel  meeting 
9:15  a.m.     Public  comment 
10:15  a.m.    Break 
10:30  a.m.     Public  comment  (cont.) 
11:30  a.m.     Briefing  and  discussion: 

Research  on  environmental  health 

hazards  and  the  Gulf  War 
12:30  p.m.    Lunch 
1:30  p.m.    Briefings  and  discussion: 

Research  on  environmental  health 

hazards  and  the  Gulf  War  (cont). 
3:30  p.m.    Break 
3:45  p.m.     Briefing  and  discussion: 

Outreach 
4:40  p.m.    Committee  and  staff 

discussion:  Next  steps 
5:00  p.m.    Meeting  adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  number  listed  below  at  least 
five  business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opportunity  lo  address  the  Advisory 
Committee.  Priority  will  be  given  to 
Gulf  War  veterans  and  their  families. 
Thft  .\dv  isory  Co.Timittee  Chair  is 
empowered  to  conduct  the  meeting  in  a 


fashion  that  will  facilitate  the  orderly 
conduct  of  business.  People  who  wish 
to  file  written  statements-with  the 
Advisory  Committee  may  do  so  any 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miles  W.  Ewing,  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Ilbiesses,  1411  K  Street.  N.W..  suite 
1000.  Washington,  DC  20005. 
Telephone:  (202)  761-0066.  Fax:  (202) 
761-0310. 

Dated:  February  21. 1996. 
CA.Bock, 

Federal  Register  Liaison  Officer,  Presidential 
Advisory  Committee  on  Gulf  War  Veterans' 
Illnesses. 
[FR  Doc.  96-4292  Filed  2-26-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services.  Washington, 
DC  20549. 

Extension: 
Rule  31a-2— SEC  File  No,  270-174— 

0MB  Control  No.  3235-0179 
Rule  7d-l— SEC  File  No.  270-176— 

OMB  Control  No.  3235-0311 
Form  N-14— SEC  File  No.  270-297— 

OMB  Control  No.  3235-0336 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following  rules  and  form: 

Rule  31a-2  concerns  preservation  of 
records  by  registered  investment 
companies  and  certain  majority-owned 
subsidiaries  thereof.  The  Commission 
periodically  inspects  the  operations  of 
all  registered  investment  companies  to 
ensure  their  compliance  with  the 
provisions  of  the  Investment  Company 
Act  of  1940  ("the  Act")  and  the  rules 
thereunder.  A  significant  portion  of  the 
time  used  in  these  inspections  is  spent 
reviewing  the  information  contained  in 
the  books  and  records  required  to  be 
preserved  by  Rule  31a-2.  Each  of  the 
4,902  respondents  incur  an  average 
estimated  15.4  burden  hours  annually  to 
comply  with  this  requirement. 

Rule  7d-l  specifies  conditions  under 
which  a  Canadian  (or  other  foreign) 
management  investment  company  may 
request  an  order  from  the  Commission 


permitting  it  to  register  under  the  Act. 
The  rule's  information  collection 
requirements  seek  to  ensure  that  the 
substantive  provisions  of  the  Act  may  be 
enforced  as  a  matter  of  contract  right  in 
the  United  States  or  Canada  by  the 
company's  shareholders  or  the 
Commission. 

The  Commission  believes  that  three 
Canadian  investment  companies  and 
one  other  foreign  investment  company 
have  registered  under  Rule  7d-l  and  are 
currently  active.  Apart  from  information 
collection  requirements  imposed  on  all 
registered  investment  companies  (which 
are  reflected  in  the  information 
collection  burdens  applicable  to  those 
requirements).  Rule  7d-l  imposes 
ongoing  burdens  to  maintain  in  the 
United  States  records  of  the  company 
and  related  records  of  its  investment 
adviser  and  to  update,  as  necessary,  a 
list  of  affiliated  persons  of  the  company, 
investment  adviser,  and  principal 
underwriter.  The  four  companies  and 
their  associated  persons  spend 
approximately  101  hours  annually 
complying  with  the  requirements  of  the 
rule.  This  estimate  is  a  revision  of  the 
75  burden  hours  currently  allocated  to 
Rule  7d-l.  The  revision  reflects  the 
inclusion  of  an  additional  respondent 
and  the  Commission  staffs 
administrative  experience  with  the  rule. 

Canadian  and  (Aher  foreign 
investment  companies  have  not  sought 
to  register  under  the  Act  pursuant  to 
Rule  7d-l  in  the  past  three  years.  If  a 
company  were  to  file  an  application 
under  the  rule,  the  Commission 
estimates  that  the  rule  would  impose 
initial  information  collection  burdens  of 
approximately  90  hours  on  the  company 
and  its  associated  persons.  Since  no 
fund  has  sought  to  register  under  the 
Act  pursuant  to  Rule  7d-l  in  the  last 
three  years,  the  Commission  is  not 
including  those  burdens  in  its 
calculation  of  the  annual  burden  hours. 

After  registration,  a  foreign  company 
may  file  a  supplemental  application 
seeking  special  exemptive  relief  from 
provisions  of  the  Act  based  on  the 
company's  particular  circumstances. 
Because  such  filings  are  not  mandated 
by  Rule  7d-l  and  are  made  at  a 
company's  discretion,  no  burden  hours 
are  allocated  for  such  applications. 

Form  N-14  is  the  form  for  registration 
of  securities  to  be  issued  by  investment 
companies  registered  under  the  Act  in 
business  combination  transactions 
specified  in  Rule  145(a)  and  exchange 
offers.  There  are  approximately  95 
registrants  filing  annually  on  Form  N- 
14.  Approximately  58,900  hours  are 
used  to  meet  the  requirements  of  Form 
N-14.  This  represents  620  hours  per 
registrant  per  year. 


General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503, 

Dated:  February  16, 1995 
Margaret  H.  McFarland, 

Deputi'  Secretary. 

IFR  Dor.  96-4314  Filed  2-26-96:  8:45  am] 
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[Release  No.  34-36864;  File  No.  600-28] 

t 

Notice  of  Extension  of  Comment 
Period;  Request  by  ProTrade  for 
Exemption  From  Registration  as  a 
Clearing  Agency 

February  21, 1996. 

On  September  22.  1994,  ProTrade 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a  Form 
CA-1  requesting  an  exemption  from 
registration  as  a  clearing  agency 
pursuant  to  Section  17A  of  the- 
Securities  Exchange  Act  of  1934  *  and 
Rule  17Ab2-l  thereunder.^  ProTrade 
has  supplemented  the  information 
provided  in  its  Form  CA-1  with  letters 
to  the  Commission  dated  October  27, 
1994;  April  18. 1995:  September  26. 
1995;  and  October  2.  1995. 

ProTrade's  requested  exemption  from 
registration  as  a  clearing  agency  was 
published  for  notice  and  comment  in 
the  Federal  Register  on  December  20, 
1995.^  In  that  notice,  the  Commission 
requested  public  comments  on 
ProTrade's  requested  e.xemption  by 
February  16.  1996. 

Recently,  the  Commission's  staff^has 
received  requests  from  interested 
p)ersons  for  an  extension  of  time  within 
which  to  comment  on  the  ProTrade 
notice.  These  persons  claim  that  the 
ProTrade  request  involves  complicated 
and  significant  material  and  requires  a 
longer  comment  period  to  ensure  that 


interested  persons  have  sufficient  time 
in  which  to  conduct  thorough  analyses. 

Accordingly,  in  light  of  the 
substantial  nature  of  the  ProTrade 
request  and  in  light  of  the  Commissions 
desire  to  consider  the  views  of  all 
interested  persons  on  the  subject,  the 
Commission  believes  that  an  extension 
of  the  comment  period  is  appropriate. 
Therefore,  the  Commission  is  exiendmg 
the  comment  period  for  responding  to 
Securities  Exchange  Act  Release  No. 
36587  IFile  No.  600-28|  from  February 
16.  1996.  until  March  8.  1996. 

For  the  Commission  by  the  Di\  ision  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary 

IFR  Doc.  96-4312  Filed  2-26-96.  8:45  ami 
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'  15  U.S.C.  7aq-l  (1988). 

^  17  CFR  240.17Ab2-l  (1995).  - 

^Securities  Exchange  Act  Release  No.  36587 
(Decfimbor  13,  1995),  60  FR  65697  (Uerember  20, 
1995). 


[Reteasa  No.  34-36863;  File  No.  SR-CBOE- 
96-02] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
tfie  Chicago  Board  Options  Exctiange, 
Inc.,  Relating  to  tfie  Liability  of  tfie 
Exchange  and  its  Directors,  Officers, 
Employees,  and  Agents,  and  Requiring 
iyiemt>ers  to  Pay  tfte  Exchange's  Costs 
of  Litigation  Under  Specified 
Circumstances 

Februarv  20.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  )anuarv 
18,  1996.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE  "  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regalatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  various 
Exchange  rules  pertaining  to  the 
liability  of  the  Exchange,  to  adopt  new 
Rule  6.7A  prohibiting  a  member  from 
instituting  certain  types  of  legal 
proceedings  against  Exchange  officials, 
and  to  adopt  new  Rule  2.24  requiring  a 
member  to  pay  the  Exchange's  costs  of 
litigation  under  specified 
circumstances.  The  text  of  the  proposed 


«17CFR200.3O-3;a)(12)  (1995) 
'IS  U.S.C.  S78s(bl(l)  (19881 
-17CFR240.19b-«(1994) 
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rule  change  is  available  at  the  Office  of 
the  Secretary,  the  CBOE,  and  the 
Commission. 

R.  Salf-ReguUrtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  include  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Exchange  Liability  I 

The  principal  rule  concerning 
Exchange  liability  is  Rule  6.7(a].  which 
currently  provides  that  the  Exchange 
shall  not  be  liable  to  members,  member 
organizations,  or  to  associated  persons 
for  loss,  damages,  or  claims  arising  out 
of  the  use  or  enjoyment  of  the  facilities 
afforded  by  the  Exchange,  whether  the 
loss,  damages,  or  claims  resulted  from 
negligence  or  other  unintentional  errors 
or  omissions,  or  from  a  cause  not  within 
the  control  of  the  Exchange.  The 
proposed  amendment  to  Rule  6.7(a) 
clarifies  that,  except  as  otherwise 
specifically  provided  in  the  rules  of  the 
Exchange,  neither  the  Exchange  nor  its 
directors,  officers,  committee  members, 
employees,  or  agents  shall  be  liable  to 
members  or  their  associated  persons 
except  where  the  Exchange's  liability  is 
attributable  to  willful  misconduct,  gross 
negligence,  bad  faith,  fraud,  or  criminal 
acts. 

The  proposed  amendment  to  Rule  6.7 
also  incorporates,  without  material 
change,  certain  provisions  which  are 
currently  set  forth  in  Rules  23.14  and 
24.12  to  the  effect  that  the  Exchange  is 
not  liable  for  errors,  omissions,  or 
delays  in  collecting  or  disseminating 
various  kinds  of  data,  and  the  Exchange 
does  not  warrant  such  data.  According 
to  the  Exchange,  the  piupose  of  moving 
these  limitations  of  liability  and 
disclaimers  of  warranty  to  Rule  6.7  is  to 
place  related  subjects  in  a  single  rule. 

In  addition,  the  CBOE  proposies  to 
make  non-substantive  amendments  to 
Rules  7.11,  23.14,  and  30.75,  and  to 
delete  Rule  24.12  in  order  to  eliminate 
provisions  that  duplicate  what  is  set 
forth  in  Rule  6.7,  as  well  as  to  clarify 
and  conform  the  language  of  all  of  the 


rules  pertaining  to  the  liability  of  the 
Exchai^e. 

The  CBOE  also  proposes  certain 
changes  to  Interpretation  and  Pohcy  .03 
to  Rule  6.7,  which  currently  limits  the 
Exchange's  liability  with  respect  to 
orders  routed  through  the  Exchange's 
Order  Routing  System  ("ORS")  once  the 
orders  are  printed  at  printers  located  on 
the  Exchange  floor.  These  changes 
clarify  the  description  of  the  printers  to 
which  orders  may  be  routed,  and  limits 
the  liability  of  the  Exchange  once  an 
order  routed  through  ORS  appears  on  a 
public  automated  routing  ("PAR") 
system  terminal  screen. 

Legal  Proceedings  Against  Exchange 
Directors,  Officers,  Employees,  or 
Agents 

The  proposed  amendment  adds  new 
Rule  6.7A,  which  prohibits  a  member  or 
associated  person  from  instituting  a 
lawsuit  or  any  other  legal  proceeding 
against  any  director,  officer,  employee, 
agent,  or  other  official  of  the  Exchange 
or  any  subsidiary,  for  actions  taken  or 
omitted  to  be  taken  in  connection  with 
the  official  business  of  the  Exchange  or 
any  subsidiary.  Rule  6.7A,  however, 
does  not  apply  to  violations  of  the 
federal  securities  laws  where  a  private 
right  of  action  exists,  to  appeals  of 
disciplinary  actions,  or  to  other  actions 
by  the  Exchange  as  provided  for  in  the 
rules  of  the  Exchange.  According  to  the 
Exchange,  the  purpose  of  disallowing 
lawsuits  or  other  legal  proceedings 
against  Exchange  officials  or  agents 
when  they  are  acting  on  Exchange 
business  is  to  eliminate  the  potential 
exposure  to  personal  liability  of  such 
persons,  which  impairs  their  ability  to 
perform  their  duties. 

Exchange's  Cost  of  Defending  Legal 
Proceedings 

The  proposed  amendment  adds  new 
Rule  2.24,  which  requires  a  member  or 
associated  person  who  fails  to  prevail  in 
a  lawsuit  or  other  legal  proceeding 
instituted  by  that  person  against  the 
Exchange  or  other  specified  persons, 
and  related  to  the  business  of  the 
Exchange,  to  pay  all  reasonable 
expenses,  including  attorneys'  fees, 
incurred  by  the  CBOE  in  its  defense 
during  such  proceeding.  This  provision 
is  applied  only  in  the  event  that  the 
Exchange's  expenses  exceed  fifty 
thousand  dollars.  According  to  the 
Exchange,  this  rule  is  intended  to 
discourage  unfounded,  vexatious 
litigation  against  the  CBOE  where  the 
Exchange's  costs  of  defense  are 
significant,  without  having  any  undue 
chilling  effect  on  legitimate  claims  of 
members.  The  proposed  rule  would 
apply  to  all  types  of  legal  proceedings 


that  might  be  instituted  by  members 
against  the  Exchange  or  any  of  its 
directors,  officers,  committee  members, 
employees,  or  agents,  except  that  it 
expressly  would  not  apply  to 
disciplinary  actions  by  the  Exchange  or 
to  appeals  therefrom,  to  other 
administrative  appeals  of  Exchange 
actions,  or  to  any  specific  instance 
where  the  Board  has  granted  a  waiver  of 
this  provision.     . 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that,  by  limiting  the 
liability  of  the  Exchange  and  its 
directors,  officers,  employees,  and 
agents,  by  precluding  certain  types  of 
legal  actions  by  members  against  such 
persons  individually,  and  by 
discouraging  fiivolous  lawsuits  against 
the  Exrfiange,  it  will  reduce  the  costs  of 
the  Exchange  in  responding  to  claims 
and  lawsuits,  thereby  permitting  the 
resources  of  the  Exchange  to  be  better 
utilized  for  promoting  just  and  equitable 
principles  of  trade  and  for  protecting 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from     ' 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

UI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  CBOE  consents,  the 
Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rue  change 
should  be  disapproved.  . 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
02  and  should  be  submitted  bv  March 
19,  1996. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc,  96-4352  Filed  2-26-96;  8:45  am] 
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[Release  No.  34-36861;  File  No.  SR-OTC- 
96-05] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  on  a  Temporary  Basis  of  a 
Proposed  Rule  Change  to  Modify  the 
Procedures  for  Inter-deposltory 
Deliveries 

February  20, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act -of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  26",  1996,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-05)  as 
described  in  Items  I  and  II  below,  which 
items  have  been  prepared  primarily  by 
DTC.  The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  rule  change  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  on  a  temporary  basis 
through  August  31, 1996. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  procedures  for 
deliveries  through  the  interface  between 


DTC  and  the  Philadelphia  Depositor}- 
Trust  Company  ("Philadep")  as  part  of 
the  planned  conversion  on  February  22, 
1996,  of  DTC's  money  settlement  system 
to  an  entirely  same-day  funds  settlement 
("SDFS")  system. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,-and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  DTC 
has  prepared  .summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(Aj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  procedures  for 
deliveries  through  the  interface  between 
DTC  and  Philadep  as  part  of  the 
planned  conversion  of  DTC's  money 
settlement  system  to  an  entirely  SDFS 
.system.  In  a  1994  memorandum  issued 
jointly  with  the  National  Securities 
Clearing  Corporation  ( 'NSCC"),  DTC 
described  the  planned  conversion  of 
DTC's  money  settlement  system  to  an 
entirely  SDFS  system  and  outlined  the 
proposed  modifications  to  the  interlace 
delivery  procedures  ' 

In  the  next-dav  funds  settlement 
("NDFS")  system,  DTC  currently 
processes  deliveries  to  and  from 
Philadep  through  its  inter-depository 
interface.  This  interface  has  been 
enhanced  to  improve  efficiency  while 
allowing  both  depositories  to  emplov 
separate  risk  management  controls. 
Until  the  conversion  on  February  22, 
1996.  to  SDFS  for  all  securities  ' 
transaction  settlements,  the  proposed 
procedures  will  apply  only  to  securities 
currently  eligible  in  DTC's  SDFS 
system.  Upon  the  conversion,  the 
procedures  will  apply  to  the  settlement 
of  all  securities  transactions  between 
DTC  and  Philadep. 

When  processing  participants' 
deliveries  to  Philadep.  DTC  will  emplov 
an  immediate  update  technique 
whereby  a  delivering  participant's 
security  position,  collateral,  and 


settlement  accounts  are  immediately 
updated  if  that  oelivering  participant 
has  sufficient  securities  and  collateral  to 
allow  the  delivery  to  be  completed.  The 
delivering  participants  position  is 
reduced  by  the  quantity  of  securities  it 
is  delivering,  its  settlement  account  is 
credited  for  the  settlement  value  of  the 
transaction,  and  its  collateral  monitor  is 
increased  by  the  settlement  credit  it  has 
incurred  and  is  reduced  by  the  collateral 
value  of  the  securities  it  is  delivering 
(provided  the  securities  being  delivered 
are  part  of  the  participant's  collateral 
position).  To  facilitate  processing  in  the 
event  of  a  failure  to  settler  incident. 
DTC  plans  to  establish  a  maximum  net 
debit  cap  for  interface  activity  at  S40f) 
million  upon  the  scheduled  conversion 
on  February  22,  1996. 

Once  a  delivery  satisfies  risk 
management  controls  and  completes  at 
DTC  [i.e..  the  participant  has  sufficient 
securities  to  make  the  delivery  and  the 
participant's  collateral  monitor  will  not 
become  negative  because  of  the 
delivery),  it  is  sent  to  Philadep  whea^  it 
is  subject  to  Philadeps  internal  risk 
management  controls.  In  certain 
instances.  Philadeps  internal  risk 
management  controls  ma\  prevent  a 
delivery  from  completing  [i.e..  the 
receiving  participant  may  not  have 
sufficient  (ollnteral  or  the  receipt  will 
cause  the  parti(  ipant  to  exceed  its  net 
debit  cap)  and  may  cause  those 
deliveries  to  pend  in  Philadep's  system. 
Deliver  orders  and  payment  orders  thai 
fail  to  successfully  toniplete  in 
Philadep's  system  at  the  end  of  each 
processing  day  (approximately  3:45 
|>.m.)  will  1h>  returned  to  DIG.  and  DTC 
will  reverse  the  df-liveries  to  the  original 
delivering  participants.  Such  reversals 
will  not  be  subject  to  Re(  ie\er- 
.■\uthorized  Delivery  ( 'R.\D') 
processing  ^  or  risk  management 
controls. 

DTC  believes  the  proposed  rule 
(hantje  is  consistent  with  Section  \7.\  of 
the  .\ct  '•  and  the  rules  and  regulations 
thereunder  because  the  proposed  rule 
change  will  contribute  to  efficiencies  in 
processing  deliveries  in  the  interface 
between  DTC  and  Philadep.  DTC  also 
believes  the  proposed  rule  change  will 
be  implemented  consistently  with  the 
safeguarding  of  sei  urities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  because  the  proposed 


"  17  CFR  200.30-3(a)(121  (1994). 
'  15  U.S.C.  78ii(b)(l)  (19881. 


-  The  Commission  h&.«  modified  the  text  of  ihe 
summaries  submitted  by  UTC. 

'  The  tVposilory  Trust  company  and  National 
Securities  Clearing  Corporation.  Memorandum  (lulv 
29.  1994). 


*  K.\U  dllovvs  a  participant  to  revl<»w  and  eitncr 
approve  or  cancel  inr nminis  deliveries  before  fhev 
are  processed  in  DTC's  system  Kor  a  further 
discussion  of  DTC'j  RAIJ  proce<lure».  lefor  to 
Seturilies  E-Xchangi  .^ct  i<t'easc  So.  ^SUBfa  (|ulv  6. 
19881.  IFilr  Nr,.  SR-DTC-88-071  (notice  of  filifls 
rfr.d  immedidtp  effectiveness  of  a  propnserf  rule 
change  implementing  l3TC's  R.^D  prf)crduresl 
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rule  change  modifies  the  current 
interfece  procedures.  •         . 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

All  participants  were  informed  of  the 
proposed  rule  change  by  a  DTC 
Important  Notice,^  as  well  as  by  the 
1994  memorandum  referred  to  above.' 
Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  DTC's  proposed 
procedures  relating  to  inter-depository 
deliveries  are  consistent  with  DTC's 
obligations  under  Section  17A(b)(3)(F) 
because  the  proposed  rule  change 
establishes  procedures  for  the 
processing  of  inter-depository  deliveries 
between  participants  of  DTC  and 
Philadep. 

Under  the  proposed  procedures.  DTC 
will  immediately  update  a  participant's 
account  for  deliver  orders  and  payment 
orders  sent  to  a  Philadep  participant 
through  the  interface.  In  the  event  that 
the  delivery  fails  to  complete  at 
Philadep  by  the  end  of  the  day,  the 
procedures  provide  a  mechanism  by 
which  DTC  will  reverse  the  transaction 
to  the  original  delivering  participant 
without  subjecting  that  reversal  to  RAD 
or  risk  management  controls.  DTC  has 
represented  that  the  expected  volume  of 
deliveries  through  the  interface  and  the 
possibility  of  such  reversal  procedures 
being  employed  are  minimal.  However, 
the  Commission  encourages  DTC  to 
examine  and  consider  future 
enhancements  to  the  interface  to 
provide  a  mechanism  through  which 
DTC  participants  can  receive 
notification  of  transactions  pending  at 
Philadep. 

The  Commission  realizes  that  the 
proposed  inter-depository  delivery 


■DTC  Important  Notice  Uanuary  9, 1996). 

'  Supra  note  3. 

•15  V.SJC.  7Bq-l(bK3KF)  (1968). 


procedures  could  create  the  situation 
where  an  inter-depository  reversal 
resulting  from  an  uncompleted  delivery 
at  Philadep  forces  a  DTC  participant  to 
violate  its  net  debit  cap  at  DTC  near  the 
end  of  the  day.  Therefore,  the 
Commission  believes  the  proposed 
procedures  for  inter-depository  reversals 
should  be  carefully  monitored  before 
they  become  permanent.  DTC  has 
agreed  to  monitor  activity  through  the 
DTC-Philadep  interface  and  to  submit 
monthly  reports  to  the  Commission 
concerning  the  number  of  inter- 
depository  reversals  performed  pursuant 
to  the  proposed  procedures  that  cause 
participants  to  violate  their  net  debit 
caps.  For  this  reason,  the  Commission  is 
temporarily  approving  the  proposed 
rule  change  through  August  31,  1996. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  daie 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  of  the 
proposed  procedures  will  allow  DTC 
participants  to  utilize  the  procedures  for 
deliveries  through  the  interface  between 
DTC  and  Philadep  immediately 
following  DTC's  conversion  to  an  all 
SDFS  system  on  February  22,  1996. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Sec;urities  and  Exchange 
Commission,  450  Fifth  Street.  N.VV.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  al!  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-96-05 
and  should  be  submitted  by  March  19, 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-05)  be,  and  hereby  is,  approved 


on  a  temporary  basis  through  August  31, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Dated:  February  15,  1996. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-4310  Filed  2-26-96;  8:45  a.m.) 
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96-06] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Amending  Rules  and  Cross-Guarantee 
Agreement  to  Accommodate  Same- 
Day  Funds  Settlement 

February  21, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
Februar>'  2, 1996.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-06)  as     - 
described  in  Iteisls  I  and  II  below,  which 
items  have  been  prepared  primarily  by 
DTC.  The  Cpfrimission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  DTC's  rules  and  to 
amend  the  current  Netting  Contract  and 
Limited  Cross-Guarantee  agreement 
between  the  National  Securities 
Clearing  Corporation  ("NSCC")  and 
DTC  ("NSCC/DTC  Agreement")  to 
accommodate  the  conversion  of  DTC's 
money  settlement  system  entirely  to  a 
same-day  funds  settlement  ( "SDFS") 
system. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


places  specified  in  Item  IV  below,  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 2 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  February  22, 1996.  DTC  plans  to 
combine  its  next-day  funds  settlement 
("NDFS")  system  and  its  SDFS  system 
into  a  single  SDFS  system,  which  will 
be  based  on  the  design  of  the  current 
SDFS  system  with  some  modifications. 
Th6  conversion  was  described  in  three 
memoranda  issued  jointly  by  NSCC  and 
DTC3  and  was  discussed  in  a  DTC 
proposed  rule  change  approved  by  the 
Commission  on  May  16, 1995. •• 

In  order  to  assure  an  efficient 
conversion,  some  of  the  modifications  to 
the  current  SDFS  system  were 
implemented  at  various  times  during 
1995.  The  amendments  which  are  the 
subject  of  this  proposal  to  DTC's  rules 
are  technical  changes  and  are  mainly 
concerned  with  the  elimination  of 
provisions  relating  to  the  NDFS  system. 
Certain  amendments  to  the  rules  are 
being  made  for  purposes  of  clarity  and 
consistency  of  style.^ 

The  conversion  also  requires  DTC  to 
make  certain  amendments  to  the  current 
NSCC/DTC  Agreement.^  The  current 
NSCC/DTC  Agreement  provides  that 
with  respect  to  participants  common  to 
both  entities  ("common  members"), 
DTC  and  NSCC  agree  to  net  daily  a 
common  member's  final  net  settlement 
debit  or  credit  at  one  entity  with  the 
common  member's  final  net  settlement 
credit  or  debit  at  the  other  entity.  In 
most  instances,  the  result  will  be  either 
one  net  debit  obligation  payable  to 
either  DTC  or  NSCC  or  one  net  credit 
receivable  from  either  DTC  or  NSCC  In 
the  event  of  a  default  of  a  common 
member,  the  current  NSCC/DTC 


•  1 7  CFR  200.30-3(a)(l  2)  (1995). 
'  15  U.S.C.  S  78s(b)(l)  (1988). 


^  The  Cominission  lias  modified  the  text  of  the 
summaries  submitted  by  DTC. 

'The  Depository  Trust  Company  and  National 
Securities  Clearing  Corporation.  Memorandum  (July 
1.  1992;  luly  26,  1993;  and  July  29.  1994). 

•*  For  additional  informa'lion  regarding  DTC's 
SDFS  system,  refer  to  Securities  Exchange  Act 
Release  No.  35720  (Mav  16,  1995),  60  FR  27360 
[File  No.  SR-DTC-95-661  (order  granting 
accelerated  approval  of  a  proposed  rule  change 
modifying  the  SDFS  system). 

*The  speciflc  changes  to  DTC's  rules  are  attached 
as  Exhibit  2(a)  to  DTC's  proposed  rule  change  and 
is  available  in  the  Commission's  Public  Reference 
Room  or  through  DTC. 

^The  cross-guarantees  were  described  in  the  joint 
memorandum  dated  )uly  29, 1994.  supam  note  3. 

'  If  a  common  member  has  either  a  net  settlement 
debit  at  both  DTC  and  NSCC  or  a  net  settlement 
credit  at  both  DTC  and  NSCC,  the  common  member 
will  make  payments  to  both  DTC  and  NSCC  or 
receive  payments  from  both  DTC  and  NSCC. 


Agreement  also  provides  that  any 
resources  remaining  after  the  failed 
common  member's  obligations  to  the 
guaranteeing  clearing  agency  have  been 
satisfied  will  be  made  available  to  the 
other  clearing  agency.  The  guarantee  is 
not  absolute  but  rather  is  limited  to  the 
extent  of  the  resources  relative  to  the 
failed  member  remaining  at  the 
guaranteeing  clearing  agency.  The 
principal  resources  will  be  the  failed 
member's  settlement  net  credit  balances 
and  its  deposits  to  the  clearing  agencies' 
clearing  funds.^ 

The  proposed  rule  change  amends  the 
current  NSCC/DTC  Agreement  to 
include  cross-guarantees  of  NSCC  and 
DTC  arising  from  transactions  effected 
through  NSCC's  continuous  net 
settlement  ("CNS")  system.  NSCC's  CNS 
system  continually  nets  all  trades  due  to 
settle  the  next  day  against  each  other 
and  against  prior  days"  unsettled  long 
and  short  positions  in  the  same 
securities.  NSCC  is  the  contra-partv  to 
each  CNS  transaction.  Thus,  NSC(: 
participants  obligated  to  deliver 
securities  will  deliver  the  securities  to 
NSCC  as  free  book-entry  movements  at 
DTC  ("short  covers").  NSCC 
participants  obligated  to  receive 
securities  will  receive  the  securities 
from  NSCC  as  free  book-entry 
movements  at  DTC  ("long  allocation"). 

Certain  cross-guarantees  between 
NSCC  and  DTC  are  being  established  to 
permit  transactions  to  fiow  smoothly 
between  DTC's  system  and  the  CNS 
system  in  a  collateralized  SDFS 
environment.  DTC  will  provide  a 
guarantee  to  NSCC  of  all  long 
allocations,  and  NSCC  will  provide  a 
guarantee  to  DTC  for  ail  short  covers. 
The  guarantees  provided  in  the 
amended  NSCC/DTC  Agreement,  among 
other  things,  will  ensure  that  debits 
created  in  DTC's  system  will  continue  to 
be  collaterahzed  when  the  securities 
.serving  as  collateral  are  delivered  info 
the  CNS  system  as  short  covers.  The 
guarantees  also  will  reduce  risk  at  NSCC 
by  ensuring  that  long  allocations  or  the 
approximate  value  of  long  allocations 
will  be  made  available  to  .NSCC  to  cover 
certain  exposures. 

When  securities  that  are  received 
versus  payment  in  DTC's  system  are 
turned  into  CNS  short  covers.  NSCC 
will  provide  a  guarantee  to  DTC  equal 
to  the  prior  day's  closing  price  of  the 
securities.^  If  CNS  short  covers  are 
satisfied  from  securities  that  were  not 


■For  a  complete  description  of  DTC's  and  NSCC's 
agreement,  refer  to  Securities  Exchange  .^cl  Release 
No.  33548  (lanuary  31.  1994).  59  FR  5638  (File  Nos. 
SR-DTC-93-08  and  SR-NSCC-93-071  (order 
approving  proposed  rule  change). 

^The  guarantee  from  NSCC  lo  DTC  is  calculated 
on  a  [>er  share  basis. 


received  versus  payment  in  DTC's 
system.  NSCC  will  provide  a  guarantee 
to  DTC  equal  to  the  prior  day's  (losing 
market  value  less  an  applicable  haircut 
DTC  will  take  this  guarantee  into 
account  for  collateral  monitor  purposes. 

When  long  allocations  to  participants 
are  redelivered  in  DTC's  system.  DTC 
will  provide  a  guarantee  to  NSCC  equal 
to  the  prior  day's  closing  price  of  the^__ 
long  allocations  less  an  applicable 
haircut.  The  guarantee  will  serve  ns  a 
collateral  substitute  for  long  allo(.ations 
and  only  will  be  called  on  to  the  extent 
a  participant  fails  to  settle  due  to 
insolvency  and  NSCC's  own  internal 
close-out  procedures  result  in  a  net  loss 
to  NSCC.  DTC  will  apply  its  normal 
collaleralization  controls  to  the  value  of 
its  guarantee  to  NSCC  to  ensure  that  it 
has  sufficient  collateral  to  cover 
potential  guarantee  obligations  to  N.SCC 
as  the  result  of  a  participant  redelivering 
CNS  long  allot.ations  in  DTC's  system 

DTC  believes  the  proposed  rule 
change  is  consistent  with  Section  1"A  of 
the  .^ct '"  and  the  rules  and  regulations 
thereunder  because  the  conversion 
entirely  to  an  SDFS  s>stem  will  promote 
efficiency  and  safety  in  the  clearance 
and  settlement  of  securities 
transactions.  DTC  also  believes  the 
proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTCs  custody  or  control  or  for  which 
it  is  responsible  because  the  proposal 
modifies  DTC's  current  SDFS  system. 

(B)  Self-Rcgiilatory  Organizatinn  "s 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(CI  Self-Rpguiatnr}-  Organization's 
Statement  nn  Comments  cm  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  conversion  plans  were  described 
in  detail  in  the  three  joint  memoranda 
referred  to  above  and  have  been 
discussed  extensively  with  participants 
and  securities  industry  organizations. 
The  1994  memorandum  described 
changes  in  the  conversion  plans  as  a 
result  of  those  discussions.  Since  the 
distribution  of  the  1994  memorandum, 
written  comments  from  DTC 
participants  or  others  have  not  t>een 
solicited  or  ret:eived  on  the  amendments 
to  DTC's  rules  and  the  amendments  to 
the  NSCC/DTC  Agreement  which  are 
the  subject  of  the  proposed  rule  change. 


'"LSI"  SC  §78q-l  (1988). 
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m.  Date  of  EfiectiTeiien  of  the 
Piopo— d  Rule  Oiange  and  Timiag  for 
Commianan  AGtitm 

Section  17A(b)(3)(F)  of  the  Act " 
reqiiires  that  the  rules  of  a  clearing 
Ggency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions,  to 
assure  the  safieguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible,  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

The  Commission  believes  that  DTC's 
proposed  rule  change  is  consistent  with 
DTC's  obligations  under  Section 
17A(b)(3)(F)  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  because  the 
proposed  rule  change  should  facilitate 
DTC's  conversion  entirely  to  an  SDFS 
system  by  eliminating  provisions  in 
DTC's  rules  relating  to  an  NDFS  system. 
The  overall  conversion  to  a  SDFS 
S3rstem  should  help  reduce  systemic  risk 
by,  among  other  things,  eliminating 
overnight  credit  risk.  The  SDFS  system 
also  should  reduce  risk  by  achieving 
closer  conformity  with  the  payment 
methods  used  in  the  derivatives 
markets,  government  securities  markets, 
and  other  markets. 

The  Commission  also  believes  the 
proposal  is  consistent  with  DTC's 
obligations  to  assure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions  because  the 
proposed  rule  change  should  further 
reduce  DTC's  and  NSCC's  risk  exposure 
by  amending  the  NSCC/DTC  Agreement 
to  include  cross-guarantees  for 
transactions  effected  through  NSCC's 
CNS  system.  The  guarantees,  among 
other  things,  should  ensure  that  debits 
created  in  DTC's  system  will  continue  to 
be  collateralized  when  the  securities 
serving  as  collateral  are  delivered  into 
the  CNS  system  as  short  covers. 
Additionally,  the  guarantees  also  should 
reduce  risk  at  NSCC  by  ensuring  that 
long  allocations  or  the  approximate 
value  of  long  allocations  will  be 
available  to  NSCC  to  cover  certain 
exposures. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 


because  the  proposed  rule  change 
modifies  DTC's  rules  and  the  NSCC/ 
DTC  Agreement  in  anticipation  of  DTC's 
conversion  to  an  SDFS  system  on 
February  22, 1996.  Accelerated  approval 
of  the  proposal  will  allow  DTC  to  effect 
the  conversion  and  to  implement  the 
safeguards  provided  under  the  NSCC/ 
DTC  Agreement  on  that  date. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimicaUons  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-96-06 
and  should  be  submitted  by  March  19, 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-06)  be.  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  9&-4350  Filed  2-26-96;  8:45  am) 
BILLING  (iOOE  8010-01-M 


[Relaaae  No.  34-36866;  File  No.  SR-NSCC- 
96-031 

S«lf-Regulatory  Organliations; 
National  Secuiities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Propoaed  Rule  Change  to  Modify 
NSCC's  Rules  and  Procadures  to 
Accommodate  Same-Day  Funds 
Settlement 

February  21, 1996. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
January  16, 1996,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  tiie  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-96-03)  as  described  in  Items  I 
and  n  below,  which  items  have  been 
prepared  primarily  by  NSCC.  On 
January  17, 1996,  and  January  31, 1996, 
NSCC  filed  amendments  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  piupose  of  the  proposed  rule 
change  is  to  modify  NSCC's  rules  and 
procedures  and  to  amend  the  current 
Netting  Contract  and  Limited  Cross- 
Guarantee  agreement  between  NSCC 
and  The  Depository  Trust  Company 
("DTC")  ("NSCC/DTC  Agreement")  to 
accommodate  the  conversion  from  a 
next-day  funds  settlement  ("NDFS") 
system  to  a  same-day  funds  settlement 
("SDFS")  system. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.* 


"  15  U.S.C.  S78<}-1(b)(3)(F)  (1988). 


•- 17  CFR  200.30-3(a)(12)  (1995). 


'  15  U.S.C.  S  788(b)(1)  (1988). 

^  Letters  from  )ulie  Buyers,  Associate  Counsel, 
NSCC,  to  Jerry  Carpenter,  Esq.,  Associate  Director. 
Division  of  Market  Regulation.  Commission 
(January  17. 1996.  and  January  31. 1996). 

'  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  NSCC. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  Rule  1  ("Definitions")  is  being 
amended  to  add  a  definition  for  the  term 
"refusal."  The  term  "refusal"  is  defined 
as  when  a  settling  bank  refuses  to  settle 
for  one  or  more  of  its  settling  members 
or  fund  members. 

Currently,  NSCC  calculates  and 
collects  clearing  fund  deposits  from 
sponsored  account  members  based  on 
their  activity  at  DTC.'*  Upon  the 
implementation  of  SDFS.  DTC  will 
calculate  sponsored  account  members' 
initial  SDFS  participants  fund  deposit. 
DTC  will  collect  the  required  amount  by 
including  it  in  the  sponsored  account 
members'  initial  SDFS  settlement 
amount  at  DTC.  DTC  will  maintain  the 
funds  as  part  of  DTC's  participants  fund. 
NSCC  will  not  include  this  amount  in 
determining  the  required  deposit  or  the 
minimum  cash  requirement  at  NSCC  for 
those  sponsored  account  members. 
Accordingly,  Rule  4  ("Clearing  Fund") 
and  Procedure  XV  ("Clearing  Fund 
Formula  and  Other  Matters")  will  reflect 
this  revised  policy.  In  addition.  Rule  4 
is  being  modified  to  reflect  that  interest 
paid  on  clearing  fund  deposits  held  at 
DTC  will  be  paid  at  such  rate  or  rates 
as  DTC  pays  to  its  participants.  The 
procedures  also  are  being  revised  to 
require  that  cash  deposits  to  the  clearing 
fund  be  made  by  a  same-day  funds  wire 
transfer. 

Rule  9  ("Dehvery  and  Receipt  of 
Securities")  and  Addendum  D 
("Statement  of  Policy.  Envelope 
Settlement  Service"  !"ESS"1)  are  being 
revised  to  address  liquidity  and  credit 
risk  concerns.  The  proposed  changes 
restrict  the  use  of  ESS  to  those  items 
which  are  currently  eligible  for  delivery 
through  ESS.  This  will  preclude  the  use 
of  ESS  for  any  security  that  currently 
settles  in  same-day  funds. 

Rule  12  ("Settlement")  and  Procedure 
Vni  ("Money  Settlement  Service")  are 
being  revised  to  accommodate  the 
conversion  from  an  NDFS  system  to  an 
SDFS  system.  Under  the  proposed  rule 
change,  settling  members  and  hind 
members  must  settle  through  a  settling 
bank  by  a  federal  funds  wire  transfer. 
Thp  proposed  rule  change  also  specifies 
that  a  settling  member  or  a  fund  member 
is  deemed  to  have  failed  to  settle  when 


'  Pursuant  to  its  Procedure  IX(B),  NSCC  maiies 
available  to  parti>.ipant.i  that  do  not  maintain  a 
direct  membership  in  a  qualiTied  securities 
depository  the  facilities  of  n  qualined  securities 
depository  through  the  use  of  a  sponsored  ^crount. 
The  account  is  Under  lhi>  juristlif  linn  of  NSCfJ.  and 
N5)CC  is  solely  responsible  for<ili  li<ib>iilies  arising 
from  the  use  of  the  account  inclurii.:-;  •■  .•  •lavnient 
of  fees  to  the  qualified  securities  dtp." 


NSCC  receives  a  refusal  from  the 
participant's  settling  bank  or  when  a 
participant's  settling  bank  has  failed  to 
pay  its  net  debit  obligation.  In  addition, 
changes  are  being  made  to  incorporate 
into  participant's  settlement  statements, 
which  reflect  a  participant's  net  debit 
and/or  credit  obligations  for  each 
business  day,  net  settlement  debits  or 
credits  arising  through  NSCC's  cross- 
guarantv  agreement. * 

NSCC's  ability  to  fine  a  member 
currently  is  found  in  Rule  26  ("Bills 
Rendered")  which  governs  NSCC's 
billing  policy.  Because  NSCC  may  fine 
members  on  a  daily  basis  rather  than  a 
monthly  basis,  the  fine  procedures  will 
be  moved  from  Rule  26  to  new  Rule  17 
("Fine  Payments")  to  permit  NSCC  to 
impose  fines  on  members,  including 
settling  bank  only  members,  at  such 
frequency  as  determined  by  NSCC  from 
time  to  time.  In  addition,  a  new 
Addendum  F  ("SDFS  Failure-to-Settle 
Fines  ")  .sets  forth  the  fine  schedule  for 
an  SDFS  system  failure  to  settlt. 

NSCC  Rules  32,  33,  36  and  37  are 
being  modified  to  accommodate  the 
addition  of  settling  bank  only 
members.*"  Rule  39  ( 'Special 
Representatives/Index  Receipt  Agent") 
is  being  amended  to  delete  the 
duplicative  language  in  the  second 
paragraph  regarding  the  form  of  an 
instruction  on  which  NSCC  may  rely 
ht)m  a  special  representative  or  an 
index  receipt  agent.  The  forms  of 
instructions  from  a  special 
representative  or  an  index  receipt  agent 
are  the  same  forms  as  those  on  which 
NSCC  may  rely  when  it  receives 
instructions  directly  from  a  pariicipant; 
therefore,  NSCC  moved  the  reference  to 
special  representatives  and  index 
receipt  agents  into  the  same  paragraph 
governing  forms  of  instructions  received 
from  participants. 

Rule  41  ("Funds  Only  Settlement 
Service"  I'FOSS"])  is  being  amended  to 
explicitly  state  that  settlement  of  money 
payments  arising  out  of  FOSS  are  to  be 
made  in  accordance  with  Rule  12 
regarding  settlement  of  money 
payments. 

Rule  52  ("Mutual  Fund  Services")  is 
being  amended  to  clarify  that  settlnment 
with  respet:t  to  mutual  fimd  services  is 
governed  by  Rule  12  and  to  delete 
conflirting  language.  Currently,  fund 
members  have  an  earlier  payment 
deadline  with  respect  to  their  mutual 


*/n/ni  note  8  and  accom^ianying  text. 

"Rule  32  governs  the  use  of  facsimile  signatures 
by  NSCC  participants:  Rule  33  provides  \'.Sa;'s 
Board  of  Directors  or  its  delejjates  the  authority  !o 
prescribe  NSCX".  yjrocedure>.;  RuIp  36  relates  to 
proposed  rule  changes  and  notification  of  proposed 
rule  changes:and  Rule  37  provides  procedures  by 
which  hearings  are  requested  and  conducted. 


fund  services  payment  obligations. 
Concurrently  with  the  implementation 
of  SDFS,  NSCC  is  establishing  a  uniform 
payment  deadline  for  all  members, 
including  fund  members,  so  that  settling 
banks  will  not  have  to  bifurcate  their 
payment  obligations. 

Rule  54  ("Settling  Bank  Only 
Members")  is  being  modified  to  permit 
a  bank  that  meets  the  financial 
requirements  established  by  NSCC  to 
become  a  settling  bank  if  it  is  either  a 
membert5f  the  Federal  Reserve  System 
or  it  has  direct  access  to  the  Federal 
Reserve  System. 

Rule  55  ("Settling  Banks  ")  is  being 
amended  to  clarif}'  that  in  the  event  of 
the  insolvency  of  a  settling  bank  which 
has  failed  to  pay  its  net-net  debit 
obligation,  members  that  are 
represented  by  such  insolvent  liank  will 
be  charged  pro  rata  for  amounts  owed 
by  the  insolvent  bank. 

NSCC  Procedure  LX  ( "Special 
Services")  is  toeing  revised  to  indit  ate 
that  even  though  SDFS  is  bein^ 
implemented.  NSCC  will  retain  the  right 
to  effect  payments  on  a  direct  clearing 
member's  behalf,  other  than  for  NSCC. 
money  settlement,  either  thrf)ugh  the 
use  of  checks  or  by  initiatinj^  wire 
transfer  instructions. 

Addendum  B  ("Standards  of 
Financial  Responsibility  and 
Operational  Capability ')  is  being 
revised  to  clarify  that  the  cTiteria  set 
forth  therein  with  respect  to  bank 
applicants  do  not  apply  to  applicants  for 
settling  bank  only  membership.  .*iettling 
bank  only  members  are  required  to  meet 
the  operational  and  financial 
requirements  set  forth  in  Addendum 
B(I)(,M  and  other  requirements 
established  by  NSCC." 

NSCC  believes  that  its  short  lerm 
funding  resources  are  adequate  and  that 
it  is  extraordinarily  unlikely  that  ii 
would  need  to  implement  anv  liquidity 
contingency  plan.  Nevertheless  the  rui*- 
change  includes  a  revised  Addendum  F 
("Statement  of  Policy  in  RelH'ion  to 
Same  Day  Funds  Settlement")  which 
sets  forth  a  liquidity  i  ontint?tMi(.\  plan  to 
be  employed  in  thi'  event  that  funding 
resources  are  ir.^.irTKienl  The  <;fatemea* 
permits  NSCC  "n  revere  dt^tiits  duu 
iredits  arising  t' jin  noii->j,uaranleed 
services  to  the  extent  necessary  to 


'  NSCC  requires  settling  barik  on.v  meir.'  'is  to 
have  a  short-ierrr.  obligdtion  rating  of  m   "^o.*!  A-i 
by  Standard  and  Poor  s  Corpomfion  or  P-2  tn' 
Moody's  Investor?  Ser\'ice$  Inrnrporated.  For  a 
hirlher  description  of  ihf  findnrial  r<»spnn>iblliry 
and  operational  Cdpabilitv  rec.i Bremer. '<  for  «»»llhn)i, 
bank  only  members,  refpr  tc  Se«  uriilps  Exchange 
.Act  Relea.se  No.  36714  Oanuarv  It.   '.I'M-l  hi  FR 
1807  (File  No  SR-SSQ  -95-11'  turrlfr  npp'oving 
proposed  rule  change  pn^liiirig  rii<>mk#r'.  sel'ling 
mutual  fund  transji  !ion>  m  same  lUv  hinds  to 
settle  through  a  settling  t>anlk). 
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eliminate  the  liquidity  problem,  as 
determined  by  NSCC.  It  also  permits 
NSCC  to  spread  its  obligations  to  make 
payments  over  such  period  of  time  as  is 
necessary  to  eUminate  the  liquidity 
crisis.  If  the  liquidity  problem  arises  as 
a  result  of  CNS  deliveries,  the  policy 
statement  permits  NSCC  to  return  CNS 
deliveries  to  the  delivering  member 
until  such  time  as  NSCC  is  able  to  pay 
for  the  deliveries.  NSCC  will  reimburse 
members  whose  securities  are  returned 
for  the  financing  costs  incurred  during 
the  intervening  period. 

NSCC  recognizes  that  its  requirement 
that  each  member  appoint  a  settling 
bank  may  impose  an  undue  burden  on 
fund  members  or  mutual  fund  services 
members,  which  members  use  only  non- 
guaranteed  services.  Therefore, 
Addendiun  F  includes  a  provision 
which  allows  NSCC  on  a  case  by  case 
basis  to  waive  the  requirement  that  a 
member  appoint  a  settling  bank  to  the 
extent  that  this  requirement  creates  an 
undue  burden  on  such  a  member. 

The  converion  to  SDFS  also  requires 
NSCC  to  make  certain  amendments  to 
the  current  NSCC/DTC  Agreement. »  The 
current  NSCC/DTC  Agreement  provides 
that  with  respect  to  participants 
common  to  both  entities  ("common 
members").  DTC  and  NSCC  agree  to  net 
daily  a  common  member's  final  net 
settlement  debit  or  credit  at  one  entity 
with  the  common  member's  Rnal  net 
settlement  credit  or  debit  at  the  other 
entity.  In  most  instances,  the  result  will 
be  either  one  net  debit  obligation 
payable  to  either  DTC  or  NSCC  or  one 
net  credit  receivable  from  either  DTC  or 
NSCC.3  In  the  event  of  a  default  of  a 
common  member,  the  current  NSCC/ 
DTC  Agreement  also  provides  that  any 
resources  remaining  after  the  failed 
common  member's  obligations  to  the 
guaranteeing  clearing  agency  have  been 
satisfied  will  be  made  available  to  the 
other  clearing  agency.  The  guaranty  is 
not  absolute  but  rather  is  limited  to  the 
extent  of  the  resources  relative  to  the 
failed  member  remaining  at  the 
guaranteeing  clearing  agency.  The 
principal  resources  will  be  the  failed 
member's  settlement  net  credit  balances 
and  its  deposits  to  the  clearing  agencies' 
clearing  funds. 

The  proposed  rule  change  amends  the 
current  NSCC/DTC  Agreement  to 


•For  a  complete  description  of  DTC's  and  NSCC"s 
cunent  agreement,  refer  to  Securities  Exchange  Act 
Release  No.  33M8  (January  31, 1994).  59  FR  5638 
IFile  No«.  SR-DTC-93-08  and  SR-NSCO93-071 
(order  approving  proposed  rule  change). 

*If  a  common  member  has  either  a  net  settlement 
debit  at  both  DTC  and  NSCC  or  a  net  settlement 
credit  at  both  DTC  and  NSCC,  the  common  member 
will  make  payments  to  both  DTC  and  NSCC  or 
receive  payments  from  both  ETTC  and  NSCC. 


include  cross-guaranties  of  NSCC  and 
DTC  arising  from  transactions  effected 
through  NSCC's  continuous  net 
settlement  ("CNS  ")  system.  NSCC's  CNS 
system  continually  nets  all  trades  due  to 
settle  the  next  day  against  each  other 
and  against  prior  days'  unsettled  long 
and  short  positions  in  the  same 
securities.  NSCC  is  the  contraparty  to 
each  CNS  transaction.  Thus.  NSCC 
participants  obligated  to  deliver 
securities  deliver  the  securities  to  NSCC 
as  free,  book-entry  movements  at  DTC 
("short  covers").  NSCC  participants 
obligated  to  receive  securities  will 
receive  the  securities  from  NSCC  as  free, 
book-entry  movements  at  DTC  ("long 
allocation"). 

Certain  cross-guarantees  between 
NSCC  and  DTC  are  being  established  to 
permit  transactions  to  flow  smoothly 
between  DTC's  system  and  the  CNS 
system  in  a  collateralized  SDFS 
environment.  Under  the  amended 
NSCC/DTC  Agreement,  DTC  will 
provide  a  guarantee  to  NSCC  of  all  long 
allocations,  and  NSCC  will  provide  a 
guarantee  to  DTC  for  all  short  covers. 
These  guarantees  will  ensure,  among 
other  things,  that  debits  created  in 
DTC's  system  continue  to  be 
collateralized  when  the  securities 
serving  as  collateral  are  delivered  into 
the  CNS  system  as  short  covers  and  will 
reduce  risk  at  NSCC  by  ensuring  that 
long  allocations  or  the  approximate 
value  of  long  allocations  will  be  made 
available  to  NSCC  to  cover  certain 
exposures. 

When  securities  received  versus 
payment  in  DTC's  system  are  turned 
into  CNS  short  covers.  NSCC  will 
provide  a  guarantee  to  DTC  equal  to  the 
prior  day's  closing  price  of  the 
securities. *°  If  CNS  short  covers  are 
satisfied  from  securities  that  were  not 
received  versus  payment  in  DTC's 
system,  NSCC  will  provide  a  guarantee 
to  DTC  equal  to  the  prior  day's  closing 
market  value  less  an  applicable  haircut. 
DTC  will  take  this  guarantee  into 
account  for  collateral  monitor  purposes. 

When  long  allocations  to  participants 
are  redelivered  in  DTC's  system.  DTC 
will  provide  a  guarantee  to  NSCC  equal 
to  the  prior  day's  closing  price  of  the 
long  allocations  less  an  applicable 
haircut.  The  guarantee  will  serve  as  a 
collateral  substitute  for  long  allocations 
and  only  will  be  called  on  to  the  extent 
a  participant  fails  to  settle  due  to 
insolvency  and  NSCC's  own  internal 
close-out  procedures  result  in  a  net  loss 
to  NSCC.  DTC  will  apply  its  normal 
collateralization  controls  to  the  value  of 
its  guarantee  to  NSCC  to  ensure  that  it 


has  sufficient  collateral  to  cover 
potential  guarantee  obligations  to  NSCC 
as  the  result  of  a  participant  redelivering 
CNS  long  allocations  in  DTC's  system. 

It  is  the  industry's  intention  that  the 
conversion  SDFS  take  effect  on  February 
22, 1996;  therefore.  NSCC  is  seeking 
approval  of  these  dianges'to  coincide 
with  this  date. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change' will  impact  or 
impose  a  burden  on  competition. 

(C)  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act^^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions,  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible,  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

The  Commission  believes  that  NSCC's 
proposed  rule  change  is  consistent  with 
NSCC's  obligations  imder  Section 
17A(b){3)(F)  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  because  the 
proposed  rule  change  should  facilitate 
NSCC's  conversion  to  an  entirely  SDFS 
system  by  including  provisions  in 
NSCC's  rules  relating  to  an  SDFS 
system.  The  conversion  to  a  SDFS 
system  should  help  reduce  systemic  risk 
by  eliminating  overnight  credit  risk.  The 
SDFS  system  also  should  reduce  risk  by 
achieving  closer  conformity  with  the 
payment  methods  used  in  the 
derivatives  markets,  government 
securities  markets,  and  other  markets. 


'"The  guarantee  from  NSCC  to  DTC  is  calculated 
on  a  per  share  basis. 


"  15  U.S.C.  §  78q-l (b)(3)(F)  (1988). 


The  Commission  also  believes  the 
proposal  is  consistent  with  NSCC's 
obligations  to  assure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions  because  the 
proposed  rule  change  should  further 
reduce  NSCC's  and  DTC's  risk  exposure 
by  amending  the  NSCC/DTC  Agreement 
to  include  cross-guaranties  for 
transactions  effected  through  NSCC's 
CNS  system.  The  guaranties  should, 
among  other  things,  ensure  that  debits 
created  in  DTC's  system  continue  to  be 
collateralized  when  the  securities 
serving  as  collateral  are  delivered  into 
the  CNS  system  as  short  covers. 
Additionally,  the  guarantees  also  should 
reduce  risk  at  NSCC  by  ensuring  that 
long  allocations  or  the  appropriate  value 
of  long  allocations  will  be  available  to 
NSCC  to  cover  certain  exposures. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  proposed  rule  change 
modifies  NSCC's  rules  and  the  NSCC/ 
DTC  Agreement  in  anticipation  of 
NSCC's  and  the  securities  industry's 
conversion  to  SDFS  on  February  22. 
1996.  Accelerated  approval  of  the 
proposal  will  allow  NSCC  to  effect  the 
conversion  and  to  implement  the 
safeguards  provided  under  the  NSCC/ 
DTC  Agreement  on  that  date. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 


refer  to  the  file  number  SR-96-03  and 
should  be  submitted  by  March  19, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-96-03)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ''^ 

Margaret  H.  McFarland. 
Dep  uty  Secretary: 
IFR  Doc.  96-4351  Filed  2-26-96:  8:45  am) 
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[Release  No.  34-36860;  File  No.  SR-OCC- 
96-02] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Accelerated  Approval  of 
a  Proposed  Rule  Change  to  Modify  the 
Stock  Loan/Hedge  Program  to 
Accommodate  Same-Day  Funds 
Settlement 

February  20.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  16.  1996,  The  Options  Clearing 
Corporation  ( "OCC")  filed  with  the 
Securities  and  Exchange  Corr.mission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-OCC-96-02)  as 
described  in  Items  I  and  II  below,  which 
items  have  been  prepared  primarily  by 
OCC.  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  OCC's  rules  relating 
to  its  Stock  Loan/Hedge  Program 
("Hedge  Program")  ^  to  reflect  the 
conversion  of  the  equity  securities 
processing  operations  of  The  Depository 
Trust  Company  ("DTC")  to  a  same-day 
funds  settlement  ("SDFS")  system. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 


"  17  CFR  200.3a-3(a)(i:)  (1995). 

M5  U.S.C.  78s(b)(l)  (1988). 

'For  a  description  of  CX^C's  Stock  Loiin/I ledge 
Program,  refer  to  Securities  Exchange  Act  Release 
No.  32638  (July  15.  1993).  58  FR  39264  IKile  No. 
SR-OCC-92-341  (order  granting  permanent 
approval  of  the  Stock  Loan/Hedge  Program) 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 3 

(Aj SetfRegulatnn,  Organization's 
Statement  of  thp  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  technical 
modifications  to  OCC's  rules  governing 
its  Hedge  Program  to  accommodate  the 
conversion  by  DTC  of  its  equity 
securities  processmg  operations  to  an 
SDFS  system.  DTC  is  scheduled  to 
convert  to  an  SDFS  system  on  Februar\ 
22, 1996. 

Stock  loans  under  the  Hedge  Program 
are  effected  by  a  book-entry  transfer  on 
the  books  of  a  correspondent  depo.sitory 
(i  p  .  a  securities  depository  at  which 
OCC  has  an  account  and  which  providps 
ser\'ices  to  OCC  in  conne<:tion  \s  ith  the 
Hedge  Program).  The  Midwest 
Securities  Trust  Company  ( "MSTC ') 
had  acted  as  the  only  correspondent 
depository  since  the  Hedge  Program  was 
established  However.  MSTC  has 
withdrawn  from  the  securities 
depository  business.*  and  OCC  has 
made  arrangements  for  DTC  to  act  as  a 
correspondent  depository  for  the  Hedge 
Program. 

Under  OCC's  rules  governing  the 
Hedge  Program,  after  two  parti(  ipating 
clearing  members  have  agreed  to  the 
terms  of  a  stock  loan,  the  lending 
clearing  member  transfers  the  stock  that 
is  the  subject  of  the  loan  by  book-entry 
into  OCC's  account  at  a  correspondent 
depository.  The  lending  clearing 
member's  transfer  instructions  identih 
the  borrowing  clearing  member  and 
specify  the  amount  of  cash  to  be 
received  as  collateral  by  the  lending 
clearing  member.  Once  the  stotJ;  is 
delivered  into  OCC's  account,  OCC 
instructs  the  correspondent  depasitory 
to  redeliver  the  stock  to  the  account  of 
the  borrowing  clearing  member  against 
payment  of  the  required  collateral.  The 
cash  payments  also  are  effected  through 


'  The  Commission  has  modined  the  lexl  of  ihe 
summaries  submitted  by  OCC! 

'  Securities  Exchange  Act  Relea-ie  No  36684 
(laniiarv  5.  19961.61  FR  n95(lanuar>  1"   1996) 
(File  Nos  SR-CHX-95-27,  SR-inC-95-22.  SR- 
MCC-95-04.  SR-MSTC-95-10.  and  SR-NSCC-95- 
151  (order  approving  arrangements  relating  to  a 
decision  bv  the  Chicago  Stock  Exchange.  Inc  to 
withdraw  from  the  clearance  and  seltlemenl. 
securities  depositorv.  and  branch  receives 
business). 


UMI 
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the  {adlities  of  the  correspondent 
depository. 

It  is  essential  to  OCC's  operation  of 
the  Hedge  Program  that  OCC  must  never 
have  a  position  against  a  lending 
clearing  member  without  an  offsetting 
position  against  a  borrowing  clearing 
member  unless  one  of  the  two  clearing 
members  defaults  in  its  obligations  with 
respect  to  a  stock  loan.  In  order  to 
assure  that  OCC  never  has  a  position 
against  a  lending  or  a  borrowing 
clearing  member  without  an  offsetting 
position  against  another  clearing 
member,  OCC  rule  2201.  concerning  the 
initiation  of  stock  loans,  currently 
specifies  that  a  transfer  of  stock  from  a 
lending  clearing  member  to  OCC  will 
not  constitute  a  final  entry  on  the  books 
of  a  correspondent  depository  until  the 
related  transfer  from  OCC  to  the 
borrowing  clearing  member  constitutes 
a  final  entry  on  the  books  of  the 
correspondent  depository.  Similarly, 
OCC  rule  2208,  concerning  the 
unwinding  or  settlement  of  stock  loans, 
currently  specifies  that  a  transfer  of 
stock  from  a  borrowing  clearing  member 
to  OCC  will  not  constitute  a  final  entry 
on  the  books  of  the  correspondent 
depository  until  the  related  transfer 
from  OCC  to  the  lending  clearing 
member  constitutes  a  final  entr>'  on  the 
books  of  the  correspondent  depository. 
T^ese  rules  were  drafted  to  operate  in 
amjunction  with  MSTC's  next-day 
funds  settlement  ("NDFS")  system  as  set 
forth  in  MSTC's  rules. 

DTC's  SDFS  system  rules  are 
premised  on  the  concept  that  any 
securities  tipsfers  in  DTC's  system  will 
becom»  final  at  the  time  that  the  funds 
relating  to  the  securities  transfer  are 
transferred.  Accordingly,  as  a  technical 
matter.  DTCs  SDFS  system  rules  do  not 
accommodate  the  concept  currently 
ccmtaiaed  in  OCC  rules  2201  and  2206 
that  provide  one  transfer  will  become 
final  only  when  another  related  transfer 
becmnes  final.  Therefore,  the  proposed 
rule  change  modifies  OCC  rules  2201(c) 
uad  2208(a).  As  amended,  rule  2201 
regarding  the  initiation  of  stock  loans 
provides  that  OCC  may  initiate  an 
additional  transfer  to  return  stock  to  a 
trading  clearing  member  if  for  any 
reason  it  appears  to  OCC  that  the  related 
transfiBr  from  OCC  to  the  borrowing 
clearing  member  will  not  become  final 
(Hf  the  books  of  the  correspondent 
depository  on  the  same  day  as  the 
transfer  firom  the  lending  clearing 
member  to  OCC.  Correspondingly,  . 
amended  rule  2208  regaurding  settlement 
of  stock  loans  (i.e.,  the  return  of  a  slock 
loan)  now  provides  that  OCC  may 
initiate  an  additional  transfer  to  return 
loaned  stock  to  a  borrowing  clearing 
member  if  for  any  reason  it  app>ears  to 


OCC  that  the  related  transfer  from  OCC 
to  the  lending  clearing  member  will  not 
become  final  on  the  books  of  the 
correspondent  depository  on  the  same 
day  as  the  transfer  from  the  borrowing 
clearing  member  to  OCC.  The  two  rules 
as  modified  are  compatible  with  DTC's 
SDFS  system  while  still  preserving 
OCC's  ability  to  assure  that  in  the 
ordinary  course  at  the  end  of  each  day 
it  will  have  an  offsetting  borrow 
position  for  each  loan  position  and  an 
offsetting  loan  position  for  each  borrow 
position. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  proposal  will 
conform  OCC's  rules  to  DTC's  rules 
thereby  improving  the  linkage  and 
coordination  between  two  clearing 
agencies 

(B)  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Oiange  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  Uie  Act' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions,  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible,  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  OCC's 
proposed  procedures  relating  to  its 
Hedge  Program  are  consistent  with 
OCC's  obligations  under  Section 
17A(b)(3)(F)  for  the  reasons  discu.ssed 
below. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
OCC's  obligations  under  Section 
17A(b)(3)(F)  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  because  the 
proposal  modifies  OCC's  Hedge  Program 


MS  i:S.C.  78(5- l(bi(3)(F)(  1986). 


to  enable  it  to  operate  m  a  SDFS 
enviroiunent  at  DTC  thus  allowing  the 
continued  use  of  book-entry  movements 
of  stock  loans.  The  Commission  also 
believes  OCC's  proposed  procedures 
should  help  to  assure  the  sirfeguarding 
of  securities  and  funds  which  are  in  the 
custody  or  control  of  OCC  or  for  which 
OCC  is  responsible  because  OCC's 
amended  rules  will  provide  OCC  with 
the  authority  to  make  an  additional 
stock  loan  transfer  if  it  appears  the 
related  transfer  will  not  become  final  on 
the  books  of  the  correspondent 
depository  on  the  same  day.  These  rules 
should  help  to  assure  that  absent  a 
clearing  member  default  OCC  will  never 
have  a  position  against  a  borrowing  or 
lending  clearing  member  without  an 
offsetting  position  against  another 
clearing  member. 

Additionally,  the  Commission 
believes  the  proposed  rule  change 
should  foster  cooperation  and 
coordination  between  OCC  and  DTC 
because  the  modification  of  OCC's 
Hedge  Program  procedures  conform 
OCC's  rules  to  DTC's  rules  regarding  the 
finality  of  securities  transactions  and 
facilitates  OCC's  use  of  DTC  as  a 
Correspondent  depository  in  its  Hedge 
Program. 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  of  the 
proposed  modifications  will  allow  OCC 
to  continue  to  utilize  DTC  as  a 
correspondent  depository  in  its  Hedge 
Program  following  the  conversion  to 
SDFS  on  February  22. 1996.  Therefore, 
OCC  participants  will  be  able  to 
continue  to  utilize  the  Hedge  Program 
v/ithout  any  disruption. 

TV.  Solicitation  of  Cooun^ts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Sefcretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimlcations  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-96-02 
and  should  be  submitted  by  March  19, 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-02)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  96-4311  Filed  2-26-96;  8:45  am) 
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[Retoasa  No.  34-M858;  File  fto.  SR-PHLX- 
95-45] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1, 2,  and  3  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the 
Industry  Index  Option  Hedge 
Exemption 

February  16, 1996. 

On  September  18, 1995,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  PHLX 
Rule  lOOlA,  "Position  Limits,"  to 
establish  a  hedge  exemption  from 
industry  (narrow-based)  index  option 
position  and  exercise  limits.^ 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  23,  iggs."  No 
comments  were  received  on  the 
proposed  rule  change.  On  December  20, 


1995,  on  February  14, 1996,  and  on 
February  16, 1996,  the  PHLX  amended 
its  proposal,  s 

"The  PHLX  proposes  to  exempt  from 
position  and  exercise  limits  any 
position  in  an  industry  index  option 
that  is  hedged  by  share  positions  in  at 
least  75%  of  the  number  of  component 
stocks  of  that  index  or  securities 
convertible  into  such  stock.*  Under  the 
proposal,  no  position  in  an  industry 
index  option  may  exceed  two  times  the 
narrow-based  index  option  position 
specified  in  PHLX  Rule  100lA(b)(i)  ^ 


•17  CFR  20O.3O-3la)(12)  (1995). 

M5  U.S.C.  78s(b)(l)  (19881. 

2  17  CFR  240.19b-4  (1995). 

>  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  which  an  investor  or  group  of 
investors  acting  in  concert  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  mariiLet 
(i.e.,  aggregating  long  calls  and  short  puts  or  long 
puts  and  short  calls).  Exercise  limits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  a  specified  number  of  put<  or 
calls  in  a  particular  class  within  five  consecutive 
business  days. 

*  See  .Securities  Exchange  Act  Release  No.  36380 
(October  17. 1995).  60  FR  54403. 


'  sOn  December  20.  199S,  the  PHLX  amended  iu 
proposal  to  specify  certain  requirements  and 
monitoring  procedures  which  the  Exchange  will  use 
in  connection  with  the  hedge  exemption.  See  Letter 
from  Gerald  D.  O'Cor.nell.  First  Vice  President. 
Market  Regulation  and  Trading  Operations,  PHLX. 
to  Michael  Walinskas.  Branch  Chief,  Office  of 
Market  Supervision  ("QMS"),  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
December  20, 1995  ("Amendment  No.  1").  Among 
other  things,  .\mendment  No.  1  indicates  that  the 
PHLX  will  monitor  accounts  utilizing  the  hedge 
exemption  on  a  daily  basis:  that  the  hedging 
portfolio  must  l>e  previously  established  and  tha< 
options  must  \x  carried  in  an  account  with  an 
Exchange  memben  that  initiating  or  liquidating 
positions  should  not  be  conducted  in  a  manner 
calculated  to  cause  unreasonable  price  fluctuations 
or  unwarranted  price  changes:  and  that  the  PHLX's 
Market  Surveillance  Departmeni  must  he  notified  of 
any  material  cliange  in  the  portfolio  or  futures 
positions  which  materially  affects  tne  unhedged 
value  of  the  portfolio.  Amendment  No.  2  modifies 
'he  proposal  by  providing  that  tjie  industry  index 
hedge  exemption  will  be  two  times  the  existing 
position  and  exercise  limit  rather  than  three  ''mes 
the  limit  because  the  hedged  option  position  is  held 
in  addition  to  the  cont.-acts  currently  permitted 
under  the  Exchange's  rules.  In  addition. 
Amendment  No.  2  indicates  that  offsetting  fKisitions 
in  stock  index  futures  options  mu*t  bf  deducted 
from  the  total  market  value  of  the  net  slock  position 
to  determine  the  value  of  the  hedging  portfolio  Sr^ 
Letter  from  Gerald  D.  O'Connell.  First  Vice 
President,  Market  Regulation  and  Trading 
Operations,  PHLX,  to  Michael  Walinskas.  Branch 
Chief.  OMS,  Division.  Commission,  dated  February 
14  199b  ("Amendment  No.  2").  On  February  16. 
1996.  the  PHLX  amended  its  proposal  oy  adding 
subparagraph  (C)  to  paragraph  (b)(2)  of  Commentary 
.01  in  order  to  make  clear  that  eronomically 
equivalent  positions  must  be  deducted  from  the 
market  value  of  the  net  stock  position  to  determine 
the  value  of  the  underlying  portfolio.  See  Letter 
from  Gerald  D.  0  Cohnell.  First  Vice  President. 
Market  Regulation  and  Trading  Operations.  PHLX. 
to  Michtiel  Walinskas.  Branch  Chief.  OMS. 
Division,  Conunission,  dated  Kebruary  16. 1996 
("Amendment  No.  3"). 

•The  PHLX  permits  the  use  of  convertible 
securities  in  its  equity  option  hedge  exemption.  Sp? 
Securities  Exchange  Act  Release  No.  32174  (April 
20,  1993).  58  FR  25687  (April  27.  199J)  (order 
approving  File  No.  SR-PHLX-92-22).  Similarly. 
other  optioiu  exchange  permit  the  use  of 
convertible  securities  in  broad-based  index  hedge 
exemptions.  See  Securities  Exchange  Act  Release 
No.  35738  (May  18.  1995).  60  FR  27573  (Mav  ?4. 
1995)  (File  Nos.  SR-Amex-95-13,  SRr-CBCE-95- 
13.  SR-NYSE-95-04,  SR-PSE-95-05,  and  SR- 
PHLX-95-10)  (permanently  approving  hedge 
exemption  pilot  programs). 

'PHLX  Rule  1001A(b1(i)  provides  the  following 
position  limits  for  industry  index  options:  6.000 
contracts  if  any  single  stock  accounted,  on  averagp. 
for  30%  or  more  of  the  index  value  during  the  30- 
day  period  preceding  the  review:  9.000  contracts  if 


and  the  value  of  the  index  option 
position  may  not  exceed  the  value  of  the 
imderlying  hedging  portfoUo.  The  value 
of  the  underlying  hedging  portfolio  is 
determined  as  follows:  (1)  the  total 
maricet  value  of  the  net  stock  position, 
less  (2)  the  value  of:  (a)  the  notional 
value  *  of  any  offsetting  rails  and  puts 
in  the  respective  index  option  class;  (b) 
the  notional  value  of  anv  offsetting 
positions  ui  stock  index  futures  or 
options;  and  (c)  any  economioilly 
equivalent  positions.^ 

Under  the  proposal,  exercise  limits 
will  continue  to  correspond  to  position 
limits,  so  that  investors  may  exercise  the 
number  of  contracts  set  forth  as  the 
position  limit,  as  well  as  those  contracts 
exempted  by  the  proposal,  during  five 
consecutive  business  davs 

The  proposed  exemption  requires  that 
both  the  options  and  stock  positions  l)e 
initiated  and  liquidated  in  an  orderly 
manner.  Specifically,  a  reduction  of  the 
options  position  must  occur  at  or  before 
the  corresponding  reduction  in  the  stock 
portfolio  position. 

The  proposed  exemption  will  be 
available  to  firm  and  proprietary-  traders, 
as  well  as  public  customers.  According 
to  the  PHLX.  because  customers  rely,  for 
the  most  part,  on  a  limited  number  of 
proprietary  traders  to  facilitate  large- 
sized  orders,  failure  to  inc!.ide  such 
traders  in  the  exemption  could 
effectively  reduce  the  benefit  of  the 
exemption  to  customers. 

The  PHLX  believes  that  the  hedge 
exemption  provision  is  npcessary  to 
better  meet  the  needs  of  investors  who 
would  use  PHLX  industry  mdex  options 
for  investment  and  hedging  purposes. 
The  PHLX  states  that  many  institutional 
traders  and  portfolio  managers  deal  in 
dollar  amounts  much  greater  than 
permissible  under  current  position  limit 
levels  and  have  expressed  that  Exchange 
position  limits  hamper  their  ability  to 
fully  utilize  Exchange  index  options.  As 
a  result,  the  PHIJC  believes  that  many 
index  options  are  ineffoftivi;  for  surh 
traders,  who  mav  as  a  result  choose  to 


any  single  stock  orcuur.ted.  on  average  !o'  20%  or 
more  of  the  ind<-x  »a:up  r  arv  f.vf  .^lorks  toi^h^r 
accounted,  on  o.erage.  for  i-nore  tha.i  50'>n  if  the 
inoex  value,  but  no  single  stock  ir  the  i;.'"up 
accounted  on  average,  for  30%  or  more  of  ;*">  index 
value  during  tne  10  day  perio<1  precedinii  ^^ 
review:  or  12,000  rontraCs  if  none  C  the  abnve 
conditions  apjji>   ii^Sei  jritifs  Exrhan^f  \c\ 
Release  No   36194  (September  6   l ^Q.S ' .  60  h"R 
476J7  (order  apptoving  File  No  SR-PHU\-95-161 
(increasing  pos:tion  lirt.i;*  ff'f  industry  Ini'ex 
optior.s  to  6.P00  9.000  or  12.000  conuarisl 

•Notional  values  are  determined  bv  adding  the 
number  of  contracts  and  mullipUing  'b.e  'ita!  by 
the  m.iliiptier.  expreiis.ng  that  numljer  m  dollar 
terms. 

•  See  Aj.nentlmeni  Nos.  2  and  i.  supri  no'e  5. 
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use  futures  instruments.^^  Thus,  the 
PPILX  believes  that  the  proposed  hedge 
exemption  should  alleviate  the  situation 
where  investors  with  substantial 
hedging  needs  are  discouraged  from 
participation  in  the  options  markets  by 
existing  position  limits. 

The  PHLX  beUeves  that  the  proposed 
narrow-based  index  option  hedge 
exemption  should  not  increase  the 
potential  for  disruption  or  manipulation 
in  the  markets  for  the  stocks  imderlying 
each  index.  In  this  regard,  the  proposal 
incorporates  several  surveillance 
safeguards,  which  the  PHLX  will 
employ  to  monitor  the  use  of  this 
exemption.  Specifically,  the  Exchange 
will  require  that  an  application  for 
exemption  be  filed  by  member  firms  and 
their  customers  who  seek  hedge 
exemptions.  The  Exchange  will  review 
the  application  and  approve  only  those 
applications  that  satisfy  the  hedge 
exemption  requirements.  The 
Exchange's  Market  Surveillance 
Department  will  monitor  trading 
activity  in  PHLX-traded  index  options 
and  the  stocks  underlying  those  indexes 
to  detect  potential  frontrunning  and 
manipulation  abuses,  as  well  as  review 
such  trading  to  ensure  that  the  closing 
of  positions  subject  to  an  exemption  is 
conducted  in  a  fair  and  orderly 
manner.'' 

The  PHLX  also  notes  that  the 
provision  itself  contains  several  built-in 
safeguards.  First. the  hedge  must  consist 
of  a  position  in  at  least  75%  of  the 
stocks  underlying  the  index.  Thus,  the 
"basket"  of  stocks  constituting  the 
hedge  resembles  the  underlying  index. '^ 
Second,  the  proposal  provides  a  ceiling 
on  the  maximum  size  of  the  option 
position  by  providing  that  positions 
established  under  the  proposal  may  not 
exceed  two  times  the  limits  established 
under  PHLX  Rule  1001A(b){i).  Third, 
both  the  options  and  stock  positions 
must  be  initiated  and  liquidated  in  an 
orderly  manner,  meaning  that  a 
reduction  of  the  options  position  must 
occur  at  or  before  the  corresponding 
reduction  in  the  stock  portfolio  position. 


'"Under  rules  promulgated  by  the  Commodity 
Futures  Trading  Commission,  futures  positions  that 
are  deemed  to  be  bona  fide  hedging  transactions  (as 
defined)  are  exempted  from  position  limit  rules.  See 
Securities  Exchange  Act  Release  No.  25739  (May 
24.  1988).  53  FR  20204.  (lune  2.  1988)  (order 
approving  File  No.  SR-CBOE-87-25). 

"See also  Amendment  No.  1.  supra  note  5. 

"To  determine  the  share  amount  of  each 
component  required  to  hedge  an  index  option 
position:  index  value  x  index  multiplier  x 
component's  -iweigbing  =  dollar  amount  of 
component.  That  amount  divided  by  price  = 
number  of  shares  of  component.  Conversely,  to 
determine  bow  many  options  can  be  purchased 
based  on  a  certain  portfolio,  divide  the  dollar 
amount  of  the-basket  by  the  index  value  x  index 
multiplier. 


Lastly,  the  value  of  the  industry  index 
option  position  cannot  exceed  the  dollar 
value  of  the  imderlying  hedging 
portfolio.  The  purpose  of  this 
requirement  is  to  further  ensure  that 
stock  transactions  are  not  used  to 
manipulate  the  market  in  a  manner 
benefiting  the  option  position.  In 
addition,  these  safeguards  prevent  the 
increased  positions  from  being  used  in 
a  leveraged  manner  by  ensuring  that  the 
options  position  subject  to  the  increased 
position  limit  is  properly  "covered"  by 
the  hedge. 

For  the  above  reasons,  the  PHLX 
believes  that  the  proposed  industry 
index  hedge  exemption  should  increase 
the  depth  and  liquidity  of  the  markets 
for  narrow-based  index  options  and 
allow  more  effective  hedging  with 
underlying  stock  portfolios  without 
increasing  the  potential  for  market 
manipulation  or  disruption,  consistent 
with  the  purposes  of  position  and 
exercise  limits. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) 
thereunder."  The  Commission 
concludes  that  providing  for  increased 
position  and  exercise  limits  for  narrow- 
based  index  options  in  circumstances 
where  those  excess  positions  are  fully 
hedged  with  offsetting  stock  positions 
will  provide  greater  depth  and  liquidity 
to  the  market  and  will  allow  investors 
to  hedge  their  stock  portfolios  more 
effectively,  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruptions  of  either  the  options  market 
or  the  underlying  stock  market. 

Specifically,  the  PHLX  proposal 
contains  safeguards  that  should  make  it 
difficult  to  use  the  exempted  positions 
to  disrupt  or  manipulate  the  market. 
First,  requests  for  the  exemption  must 
be  approved  by  the  PHLX,  which  should 
ensure  that  the  hedges  are  appropriate 
for  the  position  being  taken  and  are  in 
compliance  with  PHLX  rules.  Second, 
the  stock  portfolio  must  consist  of  at 
least  75%  of  the  number  of  component 
securities  underlying  the  index,  and 
must  correspond  in  value  to  the  value 
of  the  options  position  hedged,  so  that 
the  increased  positions  are  less  likely  to 
be  used  in  a  leveraged  manner  in  any 
manipulative  scheme.  As  noted  above 
the  value  of  the  hedging  portfoUo  is 
equal  to  (1)  The  total  market  value  of  the 
net  stock  position;  less  (2)  the  value  of 
(a)  any  offsetting  calls  and  puts  in  the 


index  option;  (b)  any  offsetting  positions 
in  related  stock  index  futures  or  options; 
and  (c)  any  economically  equivalent 
positions.''*  Third,  both  the  options  and 
the  stock  positions  must  be  initiated  and 
liquidated  in  an  orderly  manner. 
Moreover,  a  reduction  of  the  options 
position  must  occur  at  or  before  the 
corresponding  reduction  in  the  stock 
portfolio  position,  thereby  helping  to 
ensure  that  the  stock  transactions  are 
not  used  to  impact  the  market  so  as  to 
benefit  the  options  positions.  Fourth, 
the  PHLX's  Market  Surveillance 
Department  must  be  notified  in  writing 
for  approval  prior  to  liquidating  or 
initiating  any  such  position  and  the 
PHLX's  Market  Surveillance  Department 
must  also  be  notified  of  any  material 
change  in  the  portfolio  or  futures    • 
positions  which  materially  affects  the 
value  of  the  qualified  portfolio.  Fifth, 
the  maximum  hedge  exemption  position 
is  two  times  the  existing  limit.  The  "two 
times  the  limit"  is  not  automatic  and  the 
PHLX  has  the  authority  to  approve  a 
hedge  limit  for  less  than  that  amount. 

The  Commission  notes  that  the 
PHLX's  surveillance  procedures  are 
designed  to  detect  as  well  as  deter 
manipulation  and  market  disruptions. 
In  particular,  the  PHLX  will  monitor  the 
options  position  of  a  person  utilizing 
the  hedge  exemption  on  a  daily  basis  to 
ensure  that  each  option  contract  is 
■  hedged  by  the  equivalent  dollar  amount 
of  component  securities. '*  In  addition, 
the  PHLX's  Market  Surveillance 
Department  will  monitor  trading 
activity  in  PHLX-traded  index  options 
and  their  imderlying  component  stocks 
to  detect  potential  fi-ontrunning  and 
manipulation,  and  to  ensure  that  the 
closing  of  positions  subject  to  the 
exemption  is  conducted  in  a  fair  and 
orderly  manner.  Violation  of  any  of  the 
provisions  of  the  industry  index  hedge 
exemption,  absent  reasonable 
justification  or  excuse,  will  result  in  the 
withdrawal  of  the  hedge  exemption  and 


UMI 


"15  U.S.C.  78f(b)(5)  (1988  &  Supp.  V"  1993). 


'*  See  .\mendment  Nos.  2  and  3,  supra  note  5. 
According  to  the  PHLX.  "economically  equivalent" 
positions  are  instruments  whose  prices  fluctuate  in 
tandem.  The  PHLX  believes,  for  example,  that 
National  Over-the-Counter  Index  options  and 
Nasdaq  100  Index  options  are  economic 
equivalents,  and  that  stock  and  bonds  issued  by  the 
same  company  may  be  economic  equivalents. 
Telephone  conversation  between  Edith  Hallahan, 
Special  Counsel,  Regulatory  Services,  PHLX,  and 
Yvonne  Fraticelli.  Attorney,  OMS.  on  February  14, 
1996. 

'^Market  participants  granted  a  hedge  exemption 
are  also  required  to  keep  their  application  forms  for 
the  hedge  exemption  current  and  promptly  provide 
the  PHLX  with  any  information  concerning  the 
dollar  value  and  composition  of  the  stock  portfolio, 
the  current  hedged  and  aggregate  option  positions, 
and  any  stock  index  futures  positions,  or 
economically  equivalent  positions. 


subsequent  denial  of  an  application  for 
a  hedge  exemption  thereunder. 

Finally,  the  Commission  believes  that 
it  is  reasonable  for  the  PHLX  to  allow 
firm  and  proprietary  traders,  as  well  as 
public  customers,  to  utilize  the 
proposed  hedge  exemption.  The 
Commission  believes  that  extending  the 
narrow-based  index  option  hedge 
exemption  to  firm  and  proprietary 
traders  may  help  to  increase  the  depth 
and  liquidity  of  the  market  for  industry 
index  options  and  may  help  to  ensure 
that  public  customers  receive  the  full 
benefit  of  the  exemption.  Moreover,  the 
PHLX's  monitoring  procedures,  as 
described  above,  should  be  able  to 
detect  abuses  and  ensure  that  the 
options  position,  whether  firm, 
proprietary  trader,  or  customer,  is 
properly  hedged. 

Tne  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1,  2,  and  3 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  thereof  in  the 
Federal  Register.  Specifically, 
Amendment  No.  1,  is  designed  to 
protect  investors  and  the  public  interest 
by  providing  additional  requirements 
and  surveillance  procedures  which  the 
Exchange  will  use  in  monitoring  the 
narrow-based  index  option  hedge 
exemption.  Amendment  No.  2  clarifies 
the  Exchange's  proposal  by  indicating 
that  the  hedge  exemption  allows  a 
market  participant  to  hold  up  to  two 
times,  rather  than  three  times,  the 
current  position  limit  because  the 
hedged  position  is  held  in  nddition  to 
the  contracts  permitted  under  PHLX 
Rule  lOOlA.  In  addition,  Amendment 
No.  2  strengthens  the  PHLX's  proposal 
by  providing  that  options  on  stock  index 
futures  must  be  deducted  when 
calculating  the  vahie  of  the  hedging 
portfolio.  Amendment  No.  3  strengthens 
the  PHLX's  proposal  by  making 
technical  revisions  that  clarify,  among 
other  things,  that  economicaliy 
equivalent  positions  must  be  deducted 
when  calculating  the  value  of  the 
hedging  portfolio.  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act.  to  approve 
Amendment  Nos.  1.  2,  and  3  to  the 
proposal  on  an  accelerated  basis. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1,  2,  and  3.  Persons  making  wrritten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  sifbmission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
March  19.  1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'»  that  the 
proposed  riile  change  (SR-PHLX-95- 
45),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFRDoc.  96-4313  Filei!  2-.if>-q6.  8:45  a  m  | 
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[Release  No.  34-36862;  File  No.  SR-Phlx- 
95-86] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Index  Options  Exercise 
Advices 

F"eliruar>'  20.  iy96 

Pursuant  toSi'ction  I'KbjlD^fthe 
Securitie.?  Exchange  Act  of  1934 
("Act") '  and  Ruli*  I'-^b-A  thereunder.-' 
notice  is  herebv  given  that  on  Decemtier 
28.  1995.  the  Philadelphia  SIck.n 
Exchange,  Inc.  {"Phix"  or  "Txchnninf  ) 
filed  with  the  Securitie";  and  Exdiange 
Commission  ("Comn.ission'i  the 
proposed  rule  ( luiiige  us  described  in 
Items  I.  II.  and  HI  below,  which  Iti-nis 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19l>-4  of 
the  Act,  proposes  to  amend  Phlx  Rule 


"•15  U.S.C.  78!i(b)(2)  (1982) 
"  17  CFR  200.30-3(a)(12)  (199S). 
•  15  U.S.C.  §78s(b)(l)  (1988). 
M7CFR240.19b-4(1994). 


1042  A,  Exercise  of  Option  Contracts. 
and  Floor  Procedure  Advice  ("Advice") 
G-1.  Exercise  Requirements,  by 
extending  the  deadline  for  Itie  rw  eipt  or 
preparation  of  a  memorandum  to 
exercise,  as  well  as  \hn  submission  of  an 
exercise  advice  form,  from  five  minutes 
after  the  close  of  trading  to  4:30  p.m.  In 
addition,  as  minor  changes  to  paragraph 
(ii)  will  resul*  in  the  inclusion  (if  the 
National  Over-the-Cour.ter  Index  option, 
Phlx  Rule  1042A(a)(iii)  is  liting  deleted. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  iif  the  Secretary, 
the  Phlx,  and  the  Commission 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  ha'^is  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  ret  eived  on  the 
proposed  rule  change.  The  text  ot  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  suninianes.  set  forth 
in  .Sedion  A  H,  and  C  below,  of  the 
most  significant  aspects  of  su'.h 
statements. 

A.  Self-Regulntar.-  Organization's 
Stntement  nf  thf  Purpose  of.  and 
Statatorv  Basis  for.  the  Prnpo:>ed  Rulf 
Chanetf 


1   Purpose 

Phlx  Rule  1042A  and  Advice  G-1 
govern  the  exercise  ol  index  options, 
these  provisions  state  that  with  r«^spect 
to  index  option  contracts,  clearing 
members  are  req-jired  to  follow  the 
proriedures  of  the  0[!!i.iiis  CleftnnK 
Corporation  ['  0(.C  ')  lur  lend'-rin;.' 
exert. isR  notices  Phix  member 
.ir>;  ini,iations  are  al.so  reqmu-d  'o 
coinpl\  with  the  loliowiii^  prut.edures 
Ursi.  J  menioraiidnm  to  exen  i>e  any 
American  st\  ie  index  option  must  be 
received  or  prepared  by  (Ke  Fhix 
member  or-janization  no  later  than  tive 
minutes  afler  tne  close  of  trad'.ng  on  the 
day  of  exerci-.e.  Thus.  th«e  current 
deadline  is  4:15  p  m.  for  narrow-based 
index  options  and  4  20  p  m.  for 
broadbased  mdex  opticiis.  Second, 
when  exert  ising  2.'t  or  more  American 
style  index  option  contracts,  other  than 
an  option  contr.'jrt  on  the  National  Over- 
the-Counter  Index,  siibmi>sion  on  an 
exercise  advice  form  to  the  Excnange  is 
required  no  later  than  five  minutes  after 
the  close  of  trading  on  the  da\  of 
exercise.  Third,  with  respect  to  options 
on  the  National  Over  the-Counter  Index, 
the  deadline  for  compliance  with  the 
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above  provisions  is  4:20  p.m.  or  Bve 
minutes  after  the  close  of  trading. 

Purusant  to  Phlx  Rule  1042A(b). 
hovyever,  the  above  requirements  are  not 
applicable  with  respect  to  any  series  of 
stock  index  options  on  the  last  day  of 
trading  prior  to  the  expiration  date  of 
such  series  of  options.  The  aboVe  stated 
requirements  are  also  not  applicable  to 
European  style  index  options  which,  by 
definition,  cannot  be  exercised  prior  to 
expiration.  Lastly,  the  Exchange  notes 
that  the  procedures  for  exercising  equity 
option  contracts  contained  in  Phlx  Rule 
1042.  are  not  a^ected  by  this  rule 
proposal. 

The  Phlx  proposes  to  establish  a  4:30 
p.m.  deadline  for  both  a  memorandum 
to  exercise  and  exercise  advice  forms  for 
all  index  options.  This  will  extend  the 
cut-off  time  by  15  minutes  for  narrow- 
based  index  options  and  by  10  minutes 
for  broad-based  index  options. 
According  to  the  Phlx,  the  purpose  of 
this  rule  change  is  to  provide  additional 
time  for  the  preparation  and 
transmission  of  the  required  exercise 
information.  After  the  close  of  trading, 
index  option  position  holders  are  not 
instantly  aware  of  their  final  positions, 
including  hedges  in  the  underlying 
security  and  futures  contracts. 
According  to  the  Phlx,  knowing  the 
exact,  final  position  is  often  crucial  to 
making  a  determination  of  whether  to 
exercise. 

In  addition,  the  current  procedure  for 
these  submissions  presents  logistical 
problems  for  compliance  within  five 
minutes  after  the  close  of  trading.  For 
example,  the  distance  between  trading 
stations  for  certain  index  options  on  the 
Phlx  trading  floor  [e.g.,  Gold/Silver 
Index)  and  the  depository  for  advice 
submissions  is  not  easy  to  traverse 
within  five  minutes,  especially  at  the 
close  of  trading  when  there  is  a  great 
deal  of  movement  on  the  trading  floor. 
If  a  trade  occurs  during  the  final  minute 
of  trading,  this  situation  is  exacerbated 
since  additional  time  might  be  used  to 
ensure  that  the  trade  ticket  and 
participation  was  properly  submitted. 
And,  as  stated  above,  reports  from 
futures  orders  placed  to  hedge  option 
positions  must  still  be  ascertained, 
usually  by  going  to  another  location  on 
the  floor  (e.g.,  the  booth  where 
telephones  and  clerks  are  located).  The 
Phlx  believes  that  it  is  in  the  interest  of 
order  and  safety  to  change  this  process. 

The  Phlx  believes  that  the  current 
deadline  not  only  creates  time  pressure 
and  uncertainty,  but  may  also  force 
index  option  traders  not  to  participate 
in  large  or  complex  trades,  especially 
near  the  close,  thereby  hampering 
liquidity.  The  Phlx  believes  that  the 


extra  time  is  reasonable  under  these 
circumstances. 

Lastly,  to  improve  clarity,  the 
Exchange  proposes  to  delete  paragraph 
(a)(iii)  of  Phlx  Rule  1042A  and 
incorporate  the  exercise  requirements 
pertaining  to  options  on  the  National 
Over-the-Counter  Index  in  paragraph 
(a)(ii). 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  with 
Section  6(b)(5)  in  particular,  ^  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  by  eliminating  the  hardship 
to  all  index  option  investors  and  traders 
that  is  caused  by  having  insufficient 
time  after  the  close  to  make  exercise 
decisions,  will  serve  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  .such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  Phlx  consents,  the 
Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to  ' 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-86 
and  should  be  submitted  by  March  19, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-4353  Filed  2-26-96;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  1974;  Computer  Matching 
Programs  (Model  for  SSA/State  and 
Local  Governments  Match  of  Prisoner 
Data,  Match  #1002) 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Computer  Matching 
Programs. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces 
computer  matching  programs  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  programs  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB).  The  matching  programs 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either 
facsimile  to  (410)  966-5138  or  writing  to 
the  Associate  Commissioner  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 


'15  U.S.C.  §78ffb)(5)  (1988). 


« 17  CFR  200.30-3  (a)(12)  (1994). 


and  Integrity  Reviews  at  the  address 
above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  establishing  the  conditions 
under  which  computer  matching 
involving  the  Federal  Government  could 
be  performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  Agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about  . 
matching  programs  to  Congress  and 
0MB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matchiilg 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  February  14, 1996. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
State  and  Local  Government  Prisoner 
Data  Systems  With  SSA 

A.  Participating  Agencies 

SSA  and  State  and  Local 
Governments. 

B.  Purpose  of  the  Matching  Program 

Section  202(x)(l)  of  the  Social 
Security  Act  (the  Act)  prevents  SSA 
from  paying  old-age.  survivors,  and 
disability  insurance  benefits  to  certain 
prisoners.  Section  1611(e)(1)(A)  of  the 
Act  provides,  with  some  exceptions, 
that  inmates  in  public  institutions  are 
not  eligible  for  payments  under  the 


supplemental  security  income  program. 
The  purpose  of  these  matching 
programs  is  to  assist  SSA  in  enforcing 
these  provisions. 

C.  Authority  for  Conducting  the 
Matching  Program 

Section  202(x)(l).  1611(e)(1)(A). 
202(x)(3),  and  1631(e)(1)(a)  of  the  Act. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

State  and  local  government  prison 
systems  will  submit  names  and  other 
identifying  information  of  prisoners 
from  prisoner  data  systems.  The  SSA 
master  files  of  Social  Security  Number 
holders  and  Social  Security  Number 
applications  contains  the  SSNs  and 
identifying  information  for  all  SSN 
holders.  The  SSA  master  beneficiary 
record  and  supplemental  security 
income  record  contain  beneficiary  and 
payment  information. 

E.  Inclusive  Dates  of  the  Match 

These  matching  programs  shall 
become  effective  no  sooner  than  40  days 
after  a  copy  of  the  model  agreement,  as 
approved  by  the  SSA  Data  Integrity 
Board,  is  sent  to  Congress  and  the  Office 
of  Management  and  Budget  (OMB)  (or 
later  if  OMB  objects  to  some  or  all  of  the 
agreement)  or  30  days  after  publication 
of  this  notice  in  the  Federal  Register,  or 
after  both  parties  to  each  individual 
agreement  have  signed  the  agreement, 
whichever  date  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

|FR  Doc.  96-^349  Filed  2-26-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending 
February  16, 1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1077. 

Date ///ed;  February  13.  1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  774. 
Amend  Excess  baggage  charge  from 
Israel,  Intended  effective  date:  March  1, 
1996. 

Paulette  V.  "Twine. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  96-4422  Filed  2-26-96;  8:45  am] 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  February  16, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation  s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  oy  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  - 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
pro<jeedings. 

Docket  Number:  OST-96-10-5. 

Date ///ed:  February  13.  1996. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  March  12.  1996. 

Description:  Application  of  Pro  Air. 
Inc..  pursuant  to  49  U.S.C  41 102  and 
Subpart  Q  of  the  Regulations,  requests  a 
certificate  of  public  convenience  and 
necessity  authorizing  interstate 
scheduled  air  transportation  of  persons, 
property  and  mail 

Docket  Number:  OST-96-107fi. 

Date  filed:  February  13,  199fi. 

Due  Date  for  Answers.  Confom\mg 
Applications,  or  Motion  to  Modify 
Scope.  March  12.  1996. 

Description:  Application  of  Pro  Air. 
Inc..  pursuant  to  49  U.S.C.  41 102  and 
Subpart  Q  of  the  Regulations,  requests  a 
certificate  of  public  convenience  and 
necessity  authorizing  foreign  scheduled 
air  transportation  of  persons,  property 
and  mail. 
Paulette  V.  Twine, 

Chief.  Documentan'  Seri'ices  Division 
jFR  Doc.  96-4423  Filed  2-26-96;  8  45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-015;  Notice  01] 

Publication  of  Report 

AGENCY:  National  Highwav  Traffic 
Safety  Administration  (NHTSA).  DOT 
ACTION:  Notice  of  updated  sur\ivability 
and  vehicle  miles  traveled  schedules. 

SUMMARY:  NHTSA  has  updated  the 
passenger  car  and  light  truck  st.hedules 
for  survivability  and  vehicle  miles 
traveled  (VMTJ.  These  schedules  are 
presented  in  the  Final  Report  Updated 


UMI 
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Vehicle  Survivability  and  Travel 
Mileage  Schedules  (DOT  HS808339. 
November  1995).  These  updated 
schedules  will  be  used  to  assess  the 
effects  of  proposed  fuel  economy  and 
safety  standards. 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
THE  REPORT  CONTACT: 
Alan  Berkowitz,  Office  of  Planning  and 
Consumer  Programs.  Safety  Performance 
Standards,  NHTSA.  Washington.  DC 
20590,  extension  202  366-4795. 

Issued  on:  February  21, 1996. 
Barry  Felrice, 

Associate  Adwinistratorfor  Safety 

Perfamance  Standards. 

IFRDoc.  96-4385  Filed  2-26-96;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service  | 

Announcemsnt  of  National  Customs 
Automation  Program  Test  Regarding 
Ramota  Location  Filing 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  is  to  announce 
that  Customs  is  permitting  an  extension 
and  expansion  of  the  current  Remote 
Location  Filing  Prototype  One  until  the 
implementation  of  Remote  Prototype 
Two.  Remote  Prototype  Two  will  be 
conducted  under  the  National  Customs 
Automation  Program  (NCAP)  prototype 
in  the  AutomatCNd  Commercial 
Environment  (ACE).  This  notice  also 
invites  public  comments  concerning  any 
aspect  of  Remote  Prototype  One, 
infOTms  interested  members  of  the 
public  of  the  eligibility  requirements  for 
voluntary  participation  in  the  testing  of 
the  extension  of  the  first  prototype,  and 
describes  the  basis  on  which  Customs 
wll  select  the  additional  participants. 
EFFECTIVE  DATE:  The  first  prototype,  test 
which  began  on  June  19. 1995  willbe 
extended  until  implementation  of  the 
NCAP  Prototype,  which  includes 
Remote  Prototype  Two,  and  is 
scheduled  to  commence  no  sooner  than 
January  1, 1997.  Comments  concerning 
the  methodology  of  the  first  remote 
filing  prototype  must  be  received  on  or 
before  March  28, 1996.  To  participate  in 
the  first  prototype  test,  the  necessary 
information,  as  outlined  in  this  notice, 
must  be  filed  with  Customs  on  or  before 
March  28, 1996. 
ADDRESSES:  Written  comments 
regarding  this  notice,  and  information 
submitted  to  be  considered  for 
voluntary  participatioi.  in  the  extension 


of  the  first  prototype  should  be 
addressed  to  the  Remote  Filing  Team, 
U.S.  Customs  Service,  4455  Genesee 
Street  Room  342,  Buffalo,  New  York 
14225. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
systems  or  automation  issues:  Russ 
Lanouette  (202)  927-0322,  or  Jackie 
Jegels  (202)  927-0201.  For  operational 
or  policy  issues:  Linda  LeBaron  (716) 
626-0400  extension  204. 

SUPPLEMENTARY  INFORMATION: 
Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act).  Public  Law  103-182, 107  Stat. 
2057  (December  8,  1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  Subtitle  B 
of  the  Act  creates  sections  411  through 
414  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1411-1414),  which  define  and  list  the 
existing  and  planned  components  of  the 
NCAP  (section  411),  promulgate 
program  goals  (section  412),  provide  for 
the  implementation  and  evaluation  of 
the  program  (section  413),  and  provide 
for  remote  location  filing  (RLF)  (section 
414).  Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b)), 
implements  the  testing  of  NCAP 
components.  See,  T.D.  95-21  (60  FR 
14211,  March  16.  1995). 

On  April  6,  1995.  Customs  published 
a  document  in  the  Federal  Register  (60 
FR  17605)  announcing  Customs  plan  to 
conduct  the  first  of  at  least  two 
prototype  tests  regarding  remote 
location  filing.  The  document  invited 
public  comments  concerning  any  aspect 
of  the  test,  informed  interested  members 
of  the  public  of  the  eligibility 
requirements  for  voluntary  participation 
in  the  testing  and  described  the  basis  on 
which  Customs  would  be  selecting 
participants.  The  test  was  to  commence 
no  earlier  than  June  1,  1995.  and  was 
planned  to  be  run  for  approximately  six 
months.  The  test  began  on  June  19. 
1995. 

On  September  12-13.  1995.  the 
Remote  Team  held  an  interim 
evaluation  session  for  Remote  Prototype 
One.  The  group  discussed  the  positive 
and  negative  aspects  of  the  Remote 
prototype. 

Positive  factors  identified  were:  faster 
release  and  other  processing;  facilitation 
of  cargo  movement;  decrease  in  need  for 
paper:  increased  cost  savings; 
promotion  ot  service  and  account  based 
processing:  and  established  good 


partnership  between  Customs  and 
Trade. 

Negative  factors  identified  as  high 
priority  for  resolution  were: 

1.  The  test  is  limited  in  scenarios. 
Customs  locations,  and  participants; 

2.  There  are  problems  or  limitations 
under  Customs  current  Automated 
Commercial  System  (ACS)  as  well  as 
uncertainty  about  the  specifics  of  future 
capabilities  under  Customs  Automated 
Commercial  Environment  (ACE); 

3.  There  are  issues  that  revolve 
around  lack  of  coordination  with  other 
government  agencies  and  computer 
interfaces  that  are  incomplete  or 
nonexistent; 

4.  There  is  a  need  for  more  complete 
training,  cross  training,  and 
coordination  for  Customs,  trade,  and 
other  government  agencies. 

After  several  structured  group 
interview  sessions,  sub-teams  were 
formed  with  internal  and  external 
participants  to  coordinate  ideas  and 
assign  taskings  to  address  or  resolve 
issues  #2-4.  These  sub-teams  will 
remain  intact  in  an  effort  to  move 
forward  with  the  resolution  of  the 
factors  identified. 

To  address  the  first  factor,  the 
Assistant  Commissioner,  Office  of  Field 
Operations  has  approved  the  extension 
and  expansion  of  Remote  Prototype  One 
until  the  implementation  of  Remote 
Prototype  Two.  Remote  Prototype  Two 
will  be  conducted  under  the  ACE/NCAP 
Prototype  umbrella  and  commence  no 
sooner  than  January  1, 1997.  This 
extension  will  allow  for  the  Remote 
Team  to  work  on  improving  systems 
planning,  coordinating  with  other 
govenunent  agencies,  and  developing 
better  training  efforts  with  the  benefit  of 
additional  scenarios,  and  an  increased 
volume  of  transactions  and  participants. 
In  addition,  the  NCAP  Prototype  will 
afford  the  Remote  team  the  opportunity 
to  test  Remote  under  a  more  developed 
ACE  system  and  within  the  developing 
Trade  Compliance  process. 

Please  note  that  participants  for 
Remote  Prototype  Two  will  be  selected 
under  separate  criteria  to  be  outlined  in 
a  separate  NCAP  Prototype  Federal 
Register  notice.  Therefore.  Remote 
Prototype  One  participants  may  or  may 
not  qualify  for  Remote  Prototype  Two. 

L  Description  of  Proposed  Test 

The  Concept  of  Remote  Location  Filing 

Remote  Location  Filing  (RLF)  will 
allow  a  program  participant  to  file 
electronically  an  entry  of  merchandise 
with  Customs  ft-om  a  location  within  the 
United  States  other  than  at  the  port  of 
arrival  or  location  of  examination.  Due 
to  the  nature  of  this  prototype  test. 


certain  Customs  Regulations  pertaining 
to  brokers  permits,  surety  bonds,  and 
the  entry  of  merchandise  will  be 
suspended. 

Implementation  of  the  extension  of 
the  first  RLF  prototype  (Prototype  One) 
will  begin  no  sooner  than  March  29, 
1996  and  continue  until  the 
implementation  of  Remote  Prototype 
Two.  Prototype  One  will  continue  to  be 
conducted  with  minimal  system 
changes  requiring  Customs  and 
participants  to  manually  inter\'ene  in 
tracking  and  processing.  All  procedures 
and  processes  will  be  closely 
coordinated  with  all  selected 
participants  and  affected  parties  before 
implementation. 

The  intent  of  extending  this  prototype 
is  to  continue  to  test  such  operational 
issues  as  communication,  cargo 
movement  and  release,  and  service  to 
and  fi-om  remote  locations  with  a  greater 
volume  of  entry  transactions  and 
participants. 

Regulatory  Provisions  Suspended 

Certain  provisions  in  Part  111, 
pertaining  to  Customs  brokers.  Part  113, 
pertaining  to  Customs  bonds,  and  Part 
141,  pertaining  to  the  entry  of 
merchandise,  of  the  Customs 
Regulations  (19  CFR  Parts  111,  113,  and 
141)  will  continue  to  be  suspended 
during  this  prototype  test  to  allow 
remote  filings  by  brokers  at  locations 
where  they  currently  do  not  hold 
permits,  and  to  allow  for  the  movement 
of  cargo  from  its  port  of  arrival  to  a 
designated  examination  site. 

n.  Eligibility  Criteria 

Note  that  participation  in  this  testing 
is  not  confidential  information.  Lists  of 
participants  will  be  made  available  to 
the  public  by  means  of  the  Customs 
Electronic  Bulletin  Board  and  the 
Customs  Administrative  Message 
System,  and  upon  written  request 

In  order  to  qualify  for  filing  from  a 
remote  location,  a  prototype  participant 
must  have  the  capability  to  provide,  on 
an  entry-by-entry  basis,  the  electronic 
entry  of  merchandise;  the  elecironic 
entry  summary  of  required  information; 
the  electronic  transmission  ol  invoice 
information  (ABI/AII  or  EDIFACT):  and 
the  electronic  payment  of  duties  fees, 
and  taxes  (ACH).  Other  requirements 
and  conditions  are  as  follows. 

1.  Participants  must  have  operational 
experience  with  the  Customs  Electronic 
Invoice  Program  (EIP)  with  ABI/AII  or 
EDIFACT.  Please  note  that  this 
prototype  is  a  test  of  Remote  Location 
Filing  and  not  of  EIP; 

2.  Participants  must  be  operational  on 
Automated  Clearinghouse  (ACH)  30 
days  before  implementation; 


3.  Only  entry  types  01  (consumption) 
and  11  (informal)  will  be  accepted; 

4.  Cargo  release  must  be  certified  from 
the  entry  summary  (EI)  transaction  with 
the  exception  of  immediate  delivery,  as 
explained  in  #5; 

5.  Participants  will  be  allowed  to  file 
Immediate  Delivery  releases  for  direct 
arrival  road  and  rail  freight  at  the  land 
border  (essentially  19  CFR  142.21(a)) 
with  use  of  paper  invoices  under  Line 
Release,  Border  Cargo  Selectivity  (BCS). 
or  C&rgo  Selectivity  (CS).  Submission  of 
all  line  items  at  the  time  of  release  will 
be  required  of  northern  border  filers,  if 
the  release  is  effected  using  BCS  or  CS. 
If  an  examination  is  required  for  a  Jine 
release  transaction,  the  filer  must 
submit  all  relevant  line  item 
information  through  BCS  or  CS.  Under 
BCS  and  CS,  the  examination  will  be 
performed  at  the  port  of  arrival  with  the 
use  of  paper  invoices.  If  the  filer  wishes 
the  examination  to  be  performed  at  an 
alternate  site,  full  entry  summary 
information  (EI  transaction)  with 
electronic  invoice  must  be  transmitted; 

6.  Participants  will  net  be  allowed  to 
file  a  RLF  entry  against  cargo  that  has 
been  moved  in-bond; 

7.  Participants  will  be  required  to  use 
OGA  interfaces  where  they  are 
available;  and  ^ 

8.  If  an  examination  is  determined  to 
be  necessary,  the  cargo  will  be 
examined  at  the  Customs  port  of  arrival, 
or.  at  Customs  discretion,  at  a  filer's 
requested  designated  examination  site 
which  would  be  a  Customs  port  which 
is  at  or  nearest  the  final  destination. 
This  movement  of  cargo  to  a  designated 
examination  port  will  be  under  the 
importer's  bond. 

9  A  participant  must  maintain  an 
average  of  1-2  entries  per  day 
throughout  the  testing  period. 

10.  Locations  available  for  prototype 
participation  are  those  ports  currentlv 
operational  with  the  Remote  test  tor 
releaiie  and  summary  processing.  It  is 
possible,  however,  that  additional  ports 
may  be  added. 

The  following  are  locations  currentK 
operational  under  the  Remote  test:  (PO.^ 
indicates  port  of  arrival.  ESP  indi(.ates 
summary  pro<:essing  loc.ition,  and  DES 
indicates  designated  examination  site). 


DDDP  location 

Electronc  processing 
status 

5501  Dallas 

DES.  ESP  done  in 
2704. 

DDDP  location 


0901  Buffalo 

0903  Rochester  .. 

1001  NY  Seaport 
l303Battimore  .... 
2704  Los  Angeles 

4601  Newark 

4701  JFK  


Electronic  processing 
status 


ESP. 

DES.  ESP  done  in 

0901. 
POA,  DES.  ESP. 
POA,  DES.  ESP. 
POA,  DES.  ESP. 
POA,  DES,  ESP. 
POA,  DES.  ESP 


Prototype  One  Applications 

This  notice  requests  importers,  or 
brokers  on  behalf  of  importers,  to 
voluntarily  apply  for  participation  in 
Prototype  One  extension  by  submitting 
the  following  information  to  the  Remote 
Filing  Team,  U.S.  Customs  Service, 
4455  Genesee  Street,  Room  342,  Buffalo, 
New  York  14225  on  or  before  the  date 
set  forth  in  the  effective  date  paragraph 
at  the  beginning  of  this  notice: 

1.  Name,  address,  and  filer  code  of 
importer  and.  if  applicable,  broker 

2.  Supplier/Vendor  name,  address, 
and  manufacturer's  number 

3.  Types  of  commodities  to  be 
imported  (high  volume  Harmonized 
Tariff  numbers). 

4.  Other  agency  requirements. 

5.  Port(s)  of  arrival. 

6.  Designated  examination  site(s) 
(location  nearest  the  final  destination). 

7.  Monthly  volume  anticipated. 

8.  Requested  entry  summary 
processing  location(s),  if  different  from 
port  of  arrival. 

9.  Electronic  Invoicing  Program  status 
and  projected  start  date. 

10.  Electronic  Payment  (ACH)  status 
and  projected  start  date. 

11.  Main  contact  person  and 
telephone  number  for  participation 
questions. 

12.  Any  comments  on  prototype 
panicipation 

Basis  For  Participant  Selfction 

Eligible  importers  or  importers  with 
brokers  will  be  considered  for  seifi-tiun 
as  participants  in  the  Prototype  Orie 
extension.  Customs  is  looking  for  a 
variety  ot  cirrumstances  and 
participants  in  this  first  prototype.  We 
stress  that  those  not  selec  ted  for 
fiarticipation  will  \w  invited  to  comment 
on  tht'  design.  t:ondu(t.  and  evdii.ation 
of  this  prototype.  Seip^tinn  will  be 
based  on  Customs  hi?  operational 
experience,  \olunie  antii  ipated. 
electronic  abilities,  and  available 
electronic  interfaces  with  othnr  agency's 
import  requirements.  Participants 
selected  will  be  notified  in  writn.p  and 
selections  will  be  annoum  ed  b\  means. 
of  the  Customs  Electronic  Biilit'iiii 
Board  and  the  Customs  Administrative 
Message  System. 

III.  Test  Evaluation  Crileria 

Once  part i(i pants  are  selected,  the 
Remote  Filing  Team  will  review  all 
public  comments  received  com  emiiiK 
any  aspect  of  the  prototype,  enhance 
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procedures  in  iight  of  those  comments, 
and  form  problem-solving  teams. 

Upon  conclusion  of  the  prototype  the 
final  results  will  be  published  in  the 
Federal  Register  as  required  by 
§  101. 9(b],  Customs  Regulations  and 
reported  to  Congress. 

Eteted:  February  21.1996.  l 

Samuel  H.  Banks,  ' 

Assistant  Commissioner,  Office  of  Field 
Operations. 

IFR  Doc.  96-4425  Filed  2-26-96;  8:45  am) 
■HJJNQ  COOE  4a20-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Humian  Radiation  Interagency  Working 
Group;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  VA  Human 
Radiation  Interagency  Working  Group 
will  be  held  on  Wednesday,  March  13, 
1996,  in  room  C-7C,  at  the  Department 
of  Veterans  Affairs  Central  Office,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  This  meeting  will  convene  at 
9:00  a.m.  and  will  adjourn  at  4:30  p.m. 

The  purpose  of  the  Working  Group's 
meeting  is  to  receive  briefings  and  hold 
discussions  to  consider  the  feasibility  of 
updating  and  expanding  the 
epidemiological  tables.that  are  used  to 
determine  the  likelihood  that  certain 
diseases  could  result  from  prior 
exposure  to  ionizing  radiation. 
Additionally,  the  Working  Group  will 
receive  briefings  and  hold  discussions 
to  determine  whether  existing  laws 
governing  the  compensation  of  atomic 
veterans  are  now  administered  in  ways 
that  best  balance  allocation  of  resources 
between  financial  compensation  to 
eligible  veterans  and  administrative 
costs,  including  the  costs  and  scientific 
credibility  of  dost  reconstruction. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Ms.  Kathy 
Collier,  Department  of  Veterans  Affairs 
(213B).  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  phone  (202) 
273-7230,  prior  to  March  4,  1996. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Working  Group  in 
advance  of  the  meeting,  in  writing  only. 
to  Mr.  R.  J.  Vogel,  Under  Secretary  for 
Benefits  (20/2138),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Submitted 


material  must  be  received  at  least  five 
business  days  prior  to  the  meeting. 
Members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Working  Group. 

Dated:  February  20,  1996. 

By  Direction  of  the  Secretary. 
R.J.  Vogel, 

Under  Secretary  for  Benefits. 
[FR  Doc.  96-^306  Filed  2-26-96:  8:45  am] 
BILUNG  CODE  8300-01-M 


Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs;    • 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
Wednesday  and  Thursday,  March  27- 
28,  1996,  at  Techworld  Plaza,  801 1 
Street,  NW.,  Washington,  DC.  The 
meeting  will  be  held  in  Room  1105.  The 
March  27  session  will  convene  at  8  a.m. 
and  adjourn  at  4  p.m.  and  the  March  28 
session  will  convene  at  8  a.m.  and 
adjourn  at  12  noon.  Both  days  will 
involve  briefings  by  the  National 
Program  Directors  of  the  Special- 
Disabilities  Programs  regarding  the 
status  of  their  acitivtties  over  the  last  six 
months.  Other  topics  will  be: 
centralized  funding,  waiting  time  in  the 
Blind  Rehabilitation  Program  and  the 
impact  of  the  Veterans  Health 
Administration's  reorganization  on  the 
delivery  of  services  for  these  special- 
disabilities  programs. 

The  purpose  of  the  Advisory 
Committee  is  to  advise  the  Department 
on  its  prosthetics  programs  designed  to 
provide  state-of-the-art  prosthetics  and 
the  associated  rehabilitation  research, 
development,  and  evaluation  of  such 
technology.  The  Advisory  Committee 
also  advises  the  Department  on  special 
disability  programs  which  arc  defined 
as  any  program  administered  by  the 
Secretary  to  serve  veterans  with  spinal 
cord  injupy',  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafness  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  Designated  Federal  Official  for 
the  Committee  is  Timothy  Gerrity, 
Ph.D.,  Deputy  Director  for  Medical 
Research  Service.  His  phone  number  is 
(202)  565^004. 

Dated:  Februarv  19,  1996. 


By  Direction  of  the  Secretary. 
Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  96-^308  Filed  2-26-96;  8:45  am] 

BILUNO  CODE  S320-01-M 


Advisory  Committee  on  Research 
Realignment,  Notice  of  Meeting 

As  required  by  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  the 
VA  hereby  gives  notice  that  a  meeting 
of  the  Research  Realignment  Advisory 
Committee  will  be  held  March  7-8, 
1996.  The  meeting  will  start  at  8  a.m. 
and  adjourn  at  5  p.m.  on  both  days.  The 
meeting  will  be  held  in  the  Sheraton  ' 
Washington  Hotel,  2660  Woodley  Road, 
at  Connecticut  Avenue,  N.W., 
Washington,  DC,  20008.  The  purpose  of 
the  meeting  is  to  review  the  present 
research  programs  to  ensure  that  VA 
research  meets  the  present  and  future 
healthcare  needs. 

The  agenda  for  March  7  will  address 
the  details  for  implementing  Special 
Emphasis  Areas.  The  first  day's  agenda 
will  also  cover  career  development  in  a 
realigned  research  program  and  policies 
and  procedures  for  informed  consent  in 
VA  research. 

On  March  8  the  committee  will 
discuss  Technology  Transfer  in  VA, 
partnerships  with  industry,  non-profit 
organizations,  and  other  organizations. 
The  Committee  will  also  address 
activities  of  the  Advisory  Committee  to 
Realign  VA  Residency  Programs,  and 
the  role  of  academic  affiliations  in  a 
realigned  VA  research  program. 

The  meeting  will  be  open  to  the 
public.  Due  to  limited  seating  capacity, 
those  who  plan  to  attend  or  who  have 
questions  concerning  the  meeting 
should  contact  Efrend  Z.  Garcia,  Chief 
Career  Development,  Department  of 
Veterans  Affairs  at  (202)  565-7133. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend  or  who  would  like  a 
copy  of  the  meeting's  final  agenda, 
please  contact  Kathy  Pessagno,  Veterans 
Health  Administration  (117C),  phone 
(202)  565-7296,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  N.W., 
Washington,  DC  20420,  prior  to  March 
15,  1996. 

Dated:  February  19,  1996. 
Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  96-4307  Filed  2-26-96;  8:45  am] 
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the  "Govemment  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BARRY  GOLOWATER  SCHOLARSHIP  AND 
EXCELLENCE  IN  EDUCATION  FOUNDATION 

TIME  AND  DATE:  2:00  pm,  Wednesday, 

March  13, 1996. 

PUCE:  SR-189,  Russell  Senate  Office 

Buifding,  Washington,  DC  20510. 

STATUS:  The  meeting  will  be^open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Report  on'financial  status  of  the 

Foundation  fund 
A.  Review  of  investment  policy  and 

current  p>ortfolio 
1.  Report  on  results  of  Scholarship  Review 

Panel 

A.  Discussion  and  consideration  of 
scholarship  candidates 

B.  Selection  of  Goldwater  Scholars 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gerald  J.  Smith,  Executive  Secretary, 
Telephone:  (703)  756-6012. 
Gerald  ].  Smith, 

Executive  Secretary. 

IFR  Doc.  96-4543  Filed  2-23-96;  1:41  pm] 

BILUNO  CODE  473»-«1-M 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Governmentin  the  Sunshine  Act 
(Pub.  L.  No.  94-^09).  5  U.S.C.  552B: 
DATE  AND  TIME:  Februar)'  28.  1996,  10:00 
a.m. 

PLACE:  888  First  Street,  N.E.,  Room  2C, 
Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — litems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 


examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro,  647th  Meeting — 
February  28, 1996,  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 
Docket  #  P-2541, 007.  Cascade  Power 
Company 
CAH-2. 
Docket  #  P-2643,  002.  Pacificorp  ElecUic 
Operations 
CAH-3. 
Docket  #  P-5772.  004.  City  of  Augusta, 
Georgia 
CAH-i. 
Docket  »  P-6879,  017.  Southeastern  Hydro- 
Power,  Inc. 
CAH-5. 
Docket  «  P-10684,  001,  Lansing  Board  of 

Water  and  Light 
Other  #S  P-10684.  008.  tensing  Board  of 
Water  and  Light 
CAH-6. 
Docket  #  P-8185.  024.  Bluestone  Energy 
Design,  Inc. 

Consent  Agenda — Electric 

CAE-1. 

Docket  »  ER96-749.  (XK),  Pennsylvania 

Power  Company 
Otheer  #S  TX94-9.  OoO,  Borough  of 
Zelienople.  Pennsyhania 
CAE-2. 

Docket  »  TX94-7,  000.  AES  Powrr.  Inc. 
CAE-3. 

Docket  #  ER91-480.  (K)2,  Jersey  Central 
Power  A  Light  Company 
CAE-J. 

Docket  #  EC96-2.  0(K).  Public  Servicf 
Company  of  Color.Tan  and  Southwe':tfcrn 
Public  Ser\'ice  Company 
CAE-5. 

Docket  «  ER05-1286.  000.  PubiiL  Service 

Electxic  and  Gas  CoTipany 
OtherSS  EL06-6.  000.  Pabli'c  Service 

Electric  and  Gas  Company 
ER9.'>-1287,  000.  Public  Seryiie  ElPclric 

and  Gas  Cxjmpany 
ER9S-1288,  000,  Public  Ser\ice  Eiet trie 

and  Gas  Company 
ER95-1289,  000,  Public  Servicp  Electric 

and  Gas  Company 
ER95-1290,  000,  Public  Service  Electrir 
and  Gas  Company 
CAE-6. 

Itocket  $  ER9S-1310.  000,  Atlantic  City 
Electric  Compianv 
C\E-7. 

Omitted 
CAE-6. 
Docket  #  EL93-42,  001.  Towns  and  Cities 
of  Clayton,  Lewes.  Middletown, 
Delaware,  et  al.  v.  Delmarva  Power  & 
Light  Company 
CAE-9. 
Docket  #  ES96-4.  001,  EL  Paso  Electric 
Company 
CAE-10. 


Docket  #  ER96-185.  001    Illinois  Power 
Company 
CAE-1 1. 

Omitted 
CAE-1 2. 

Docket  «  EG96-30  000.  Ventwav  Ply  LTd 
CAE-1 3. 

Docket  #  EG96-31.  000.  AEP  Resources 
Gippsland  Power.  L.L.C 
CAE-1 4. 
Docket  «  EG96-32,  000.  CEA  (Bermuda) 
Holdings  11,  Ltd. 
CAE-1 5. 
Dot  ket  »  EG9G-33.  000,  PMDC  Gippsland 
Ldc 
CAE-16 

Docket  »  EG96-34  000,  AEP  Resources 
International.  Limited 
C.^E-17 

Docket  »  EG96-35  000.  AEP  Resources 
Project  Management  Company,  Limited. 
C.\E-18. 
Docket  #  EG96-36.  000,  Gippsland  Energy. 
LLC. 
CAE-1 9 

Docket  »  EG96-38.  000.  Nrgenerating 
Holdings  (NO.  4)  B.V. 
CAE-20 

Docket  «  EG96-40  000  CMS  Generation 
Yallouni  Limited  Duration  Qim.oan) 
C\E-21 

Dockpt  t  EL96-3n.  (XK).  .Massachusetts 
Institute  of  Techr.ologv 
C.\E-22. 

LVKke;  «  EL95-57.  000.  Municipal  Electric 
Utilities  Association  uf  New  S  orjc  State 
V.  Power  .Authority  ot  '.he  State  uf  New 
York 
CAE-2  3. 

Omittnd 
rAE-24 

Dorkt  t  »  ER9S-1614.  U02.  Vantus  Energy 
Corporation 
CAE-2  5. 

Docket  «  EL95-;;   (K»0.  Indetk-Olean 

Limited  P<ir!nt;rship 
OtMertS  EL9=i-45.  000.  Niagara  Mohawk 

Prnver  Corporation 
QF90-n4.  CH)4.  Inderk-Olean  Limited 

Partiiprship 
OF90-154  OO"!  Indeck-Olean  Limited 
Partrrrship 
CAE-26 
Omitted 

Consent  .Agenda — Ga.<i  and  Oil 

QAG-l 

Dock«"t  «  RP9f>-1 19.  000.  Equitraiis,  LP 
C^G-2 

Do(  ket  »  RP96-123.  000.  Florida  Gas 
Transmission  Cxjinpanv 
CAG-3. 

Docket  »  RPOb-l  U   aiO.  Texas  Gas 
Transmission  C^ortipfnv 
CAG-4 

Docket  «  RP96-132.  000.  Southern  Natural 

Gas  Company 
Other  »S  RP96-65.  000.  .Southern  Natural 
Gas  Company 
CAG-5 
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Docket  *  RP96-13S,  000,  Southern  Natural 
Gas  Company 
CAG-6. 
Docket  #  RP96-136,  000  Algonquin  Gas 

Transmission  Company 
Other  #S  RP96-136,  001.  Algonquin  Gas 
Transmission  Company 
CAG-7. 
Docket  #  TM96-3-16. 000,  National  Fuel 
Gas  Supply  Corporation 
CAG-8. 
Docket  #  RP96-124  000,  Williams  Natural 
Gas  Company 
CAG-9. 
Docket «  RP96-128  000,  Natural  Gas 

Pipeline  Company  of  America 
Other#S  RP95-242,  007,  Natural  Gas 

Pipeline  Company  of  America 
RP95-326,  006,  Natural  Gas  Pipeline 
Company  of  America 
CAG-10. 
Docket  #  RP96-129.  000,  Trunkline  Gas 
Company 
CAG-11. 
Docket  #  RP96-130,  000,  Northern  Natural 
Gas  Company  i 

CAG-12.  ' 

Docket  »  RP96-137,  000,  Northern  Natural 
Gas  Company 
CAG-13. 
Docket  #  RP96-138,  000.  Koch  Gateway 
Pipeline  Company 
CAG-14. 
Docket  #  TM96-4-32,  000,  Colorado 
Interstate  Gas  Company 
CAG-15.  Omitted 
CAG-16. 

Docket  #  PR95-5,  000,  Cranberry  Pipeline 

Corpioration 
Other  #S  PR95-5,  001.  Cranberry  Pipeline 
Corporation 
CAG-17. 
Docket  #  PR95-7,  000,  The  Tekas 

Corporation 
Other  #S  PR95-7,  001,  The  Tekas 
Corporation  i 

CAG-18. 

Docket  #  RP92-134,  014.  Southern  Natural 

Gas  Company 
Other  #S  RP93-15,  010,  Southern  Natural 
Gas  Company 
CAG-19.  I 

Docket  #  RP96-14,  000,  Southern  Natural 
Gas  Company 
CAG-20. 
Docket  #  RP96-81,  000,  Carnegie  Interstate 
Pipeline  Companv 
CAG-21. 
Docket  #  RP91-143,  028,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-22.  Omitted 
CAG-23. 
Docket  «  RP95-^33,  000,  CNG 
Transmission  Corporation 
CAG-24. 

Docket  #  RP95-442,  000,  Northwest 
Pipeline  Corporation 
CAG-25.  I 

Docket  #  RP95-456,  001,  Mississippi  River 

Transmission  Corporation 
Other  #S  RP95-226,  000,  Mississippi  River 

Transmission  Corporation 
RP95-353,  000,  Mississippi  River 

Transmission  Corporation 
RP95-456,  000,  Mississippi  River 
Transmission  Corporation 


RP96-89.  000,  Mississippi  River 
Transmission  Corporation 
CAG-26. 
Docket  #  RP96-51,  001,  Panhandle  Eastern 
Pipe  Line  Company 
CAG-27. 
Docket  #  RP96-45, 001,  Northern  Border 
Pipeline  Companv 
CAG-28. 

Docket  #  TM96-2-43,  002,  Williams 
Natural  Gas  Company 
CAG-29. 
Docket  #  RP96-62.  001,  ANR  Pipeline 
Companv 
CAG-30. 
Docket  #  RP96-61,  002,  Tennessee  Gas 
Pipeline  Company 
CAG-31. 
Docket  «  RP96-58.  001,  Koch  Gateway 
Pipeline  Companv 
CAG-32. 

Docket  #  RP96-63.  002.  Iroquois  Gas 
Transmission  System 
CAG-33. 
Docket  #  RP96-73.  001,  Tennessee  Gas 

Pipeline  Company 
Other»S  TM96-2-9.  001,  Tennessee  Gas 
Pipeline  Company 
CAG-34. 

Omitted 
CAG-3.5. 

Omitted 
CAG-36. 
Docket  #  RP91-166  029  Northwest  Pipeline 

Corporation 
Other#S  RP91-166,  028,  Northwest 
Pipeline  Corporation 
CAG-37. 

Omitted 
CAG-38. 

Docket  #  RM95-3,  001,  Filing 
Requirements  for  Interstate  Natural  Gas 
Company  Rate  Schedules  and  Tariffs 
CAG-39A. 
Docket  #  RM95-4,  001,  Revisions  to 
Uniform  System  of  Accounts,  Forms, 
Statements,  and  Reporting  Requirements 
for  Natural  Gas  Co. 
CAG-39B. 
Docket  #  RM95-4,  000,  Revisions  to 
Uniform  System  of  Accounts,  Forms, 
Statements,  and  Reporting  Requirements 
for  Natural  Gas  Co. 
CAG-40. 

Docket  #  RP95-149.  003.  ANR  Pipeline 
Company  et  al. 
CAG-41. 
Docket  #  RM96-9.  000,  Editorial  Changes 
to  Various  Regulations  to  Conform 
References  to  Revised  Part  154 
CAG-42. 

Omitted 
CAG-43. 

Omitted 
CAG-44. 

Docket  #  CP95-113,  001,  K  N  Interstate  Gas 
Transmission  Companv 
CAG-45.  '      . 

Docket  #  CP96-22.  000,  K  N  Interstate  Gas 
Transmission  Company 
CAG-46. 

Docket  #  CP95-37,  000,  Columbia  Gas 
Transmission  Corporation 
CAG-47. 
Docket  #  CP95-595,  000,  Texas  Eastern 
Transmission  Corporation 


Other  #S  CP95-595,  001,  Texas  Eastern 

Transmission  Corporation 
CAG-48. 
Docket  #  CP9&-1,  000,  Mississippi  River 

Transmission  Corporation 
CAG-49. 
Docket  #  CP95-638,  000,  Intermountain 

Municipal  Gas  Association  v.  Mountain 

Fuel  Supply  Company 
CAG-50. 

Omitted 
CAG-51. 

Omitted 
CAG-52. 
Docket  #  CP95-46.  000,  Eastern  States  Oil 

&  Gas,  Inc. 
Other#S  CP93-200,  000,  CNG 

Transmission  Corporation 
CP93-200,  004,  CNG  Transmission 

Corporation 
CP95-32,  000,  CNG  Transmission 

Corporatipn 
CP9S-32,  001,  CNG  Transmission 

Corporation 
CP95-244,  000,  Eastern  States  Oil  &  Gas, 

Inc. 
CP95-245.  000,  CNG  Transmission 

Corporation 
CP95-245,  001,  CNG  Transmission 

Corporation 
CAG-53. 
Docket  #  CP95-658,  000,  Questar  Gas 

Management  Company 
Other#S  CP95-650,  000,  Questar  Pipeline 

Company 
CP95-650,  001,  Questar  Pipeline  Company 
CP95-650, 002,  Questar  Pipeline  Company 
CAG-54. 
Docket  #  CP93-258,  008,  Mojave  Pipeline 

Company 
CAG-55. 

Docket  #  RP96-141.  000,  CNG 

Transmission  Corporation 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Pipeline  Certificate  Matters 

PC-1. 
Docket  #  RM96-5,  000,  Gas  Pipeline 

Facilities  and  Services  on  the  Outer 

Continental  Shelf,  et  al.  Statement  of 

Policy. 
PC-2. 
Docket  #  CP96-9,  000,  Shell  Gas  Pipeline 

Company 
Other#S  CP9&-159,  000,  Shell  Gas  Pipeline 

Company  Order  on  Request  for 

Declaratory  Order. 

Dated:  February  21, 1996. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-4451  Filed  2-22-96;  4:19  pm) 
BILUNG  CODE  6717-01-P 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  9:30  a.m.,  Friday,  March 
1, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank  . 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  23. 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-4493  Filed  2-23-96;  1:41  pm) 
BILUNG  CODE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 
March  4,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  23, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-4574  Filed  2-23-96;  3:50  pm] 
BILUNG  CODE  B21(M)1-P 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m..  Tuesdav, 

March  5,  1996. 

PLACE:  The  Board  Room,  5th  Floor.  490 

L'Enfant  Plaza,  S.W.,  Washington.  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6596A — Highway  Accident  Report:  Highway/ 
Rail  Grade  Crossing  Collision  Near 
Sycamore,  South  Carolina,  May  2.  1995. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  February  23,  1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

IFR  Doc.  96-4492  Filed  2-2.1-96.  11  24  ami 

BILUNG  CODE  7533-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  February  26,  March  4, 

11,  and  18,  1996. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  26 

Monday,  February  26 

10:00  a.m. 
Briefing  by  Organization  of  Agrermeiit 

States  (Public  Meeting) 
(Contact:  Kathy  Schneider.  ,101^15-2320) 

Tuesday.  February  27 

10:00  a.m. 
Briefing  by  Staff  on  Steam  Generator  Issues 

(Public  Meeting) 
(Contact:  )ack  .Strosnider,  301^15-2795) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
a.  Sequoyah  Fuel  Corporation  and  General 

Atomics;  LBP-95-18  Approving  )omt 

Settlement  with  Sequovah  Fuels  C>)rp 

(Tentative) 
(Contact:  Andrew  Bates.  301-415-19631 
2:00  p.m. 
Briefing  by  National  Academy  of  .Sciences 

on  Review  of  Medical  I'se  Program 

(Public  Meeting) 
(Contact:  Trish  Holahan.  301-^15-7847) 

Wednesday,  February  28 

9:30  a.m". 
Briefing  by  NARIIC  on  I  'tilify  Deregulation 

(Public  Meeting) 
(Contact:  Spiros  Droggitis.  301-115-2367) 

Week  of  March  4— Tentative 

Friday,  March  8 

1:00  p.m. 

Briefing  by  Low  Level  Waste  Forum 
(LLWF)  (Public  Meeting) 

(Contact:  Jim  Kennedy.  301-^15-6668) 
2:30  p.m. 


Briefing  on  Design  Certification  Issues 
(Public  Meeting) 

Week  of  March  11— Tentative 

There  are  no  meetings  scheduled  fur  Ihn 
Weck  of  March  11 

Week  of  March  IS— Tentative 

Tuesday.  March  19 

10:30  a.m 
Briefing  on  US.  Enrithment  (iorjxiration 

Certification  (Public  Mo«'ting) 
(Ck)ntact:  )ohn  Hickcv.  :t01-415-7m2) 

The  schedule  for  Commission 
meetings  is  subjecjt  to  (.hange  on  shfirt 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (3(J1)  41.^)-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)415-1661 

This  notice  is  distributed  by  mail  to  several 
hundred  subsc.rib«»rs.  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  ddded  to  it. 
please  contact  the  Office  of  the  .Sci  retary. 
.\;tn-  Operations  Branc  h,  Wdshirijiton.  DC. 
20555  (3ni-»15-19(.3) 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  inton'sfed  in  receiving  this 
Ccjmnussion  meeting  schedule  electronically, 
please  send  an  electronic  messdRi'  to 
alb@nrc.go\  or  gkttenrt  gov 

Dated:  Febman,'  22.  1996 
William  M.  Hill.  Jr.. 
SECY  Tnukinj  Officer.  Offirt-  of  the 
Secretary 
IFR  Dof   9b-1491  Filed  2-23-96:  11  24  ami 

BILUNG  CODE  75SO-0I-M 


PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Direc;turs  Meeting 

ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  annmirn  r<; 
the  date  of  their  forthcoming  cjiiartcrh 
meeting  of  the  Board  of  Directors. 

DATE:  .\  regular  open  meeting  will  be 
held  Wednesday.  March  13.  l'^96.  at 
10:00  a.m. 

ADDRESS:  The  meeting  will  l)e  held  at 
the  Pennsylvania  Avenue  Development 
Corporation,  Suite  1220  North.  1331 
Pennsylvania  Avenue.  N.W.. 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Pari  901. 
and  is  open  to  the  public. 

Dated:  February  22,  1996 
Lester  M.  Hunkele  III. 

Executive  Director 

IFR  DiK.  96-4544  Filed  2-23-96.  1.41  pml 

BILUNG  COOC  7S3IM>1-M 
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contains  editorial  corrections  of  previously 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Profact  No.  11243-001] 

Whitewater  Engineering  Corporation; 
Notice  to  File  Additional  Scientific 
Studies 

Correction 

in  notice  document  96-3958 
appearing  on  page  6824,  in  the  issue  of 
Thursday,  February  22, 1996.  in  the  first 


column,  the  project  number  should  read 
as  set  forth  above. 


corresponding  to  "0211  Beef  Cattle 
Feedlots  (Custom)"  should  read  "l.fi'. 


BILLING  CODE  1505-01-0 


BILUNQ  CODE  1505-01-O 


SMALL  BUSINESS  ADMINISTRATION        DEPARTMENT  OF  TRANSPORTATION 


13  CFR  Part  121 

Small  Business  Size  Standards 

Correction 

In  the  correction  to  rule  document 
96-1348  appearing  on  page  6412  in  the 
issue  of  Tuesday,  February  20,  1996 
make  the  following  correction: 

Correction  (l)(a)  should  have  read  as 
follows; 

$121,201    [Corrected] 

(1)  On  page  3289.  in  §  121.201,  in  the 
table  '"Size  Standards  by  SIC  Industry": 

(a)  In  Division  A,  under  the  heading 
"Size  standards  in  number  of  employees 
or  millions  of  Dollars",  the  entry 


Coast  Guard 

33  CFR  Part  117 

[CGD13-96^1] 

DrawtNidge  Operation  Regulations; 
Snohomish  River,  Everett,  WA 

Correction 

In  proposed  rule  document  96-3696 
beginning  on  page  6588,  in  the  issue  of 
Wednesday,  February  21,  1996,  make 
the  following  rx)rrection: 

On  page  6588,  in  the  second  column, 
under  DATES:,  in  the  second  line,  "April 
29. 1996."  should  read  "April  22, 
1996.". 

BILLMe  CODE  is«s-et-o 


Tuesday 
February  27,  1996 


Part  II 

Department  of 
Commerce 

International  Trade  Administration 

19  CFR  Parts  351,  353,  and  355 
Antidumping  Duties;  Countervailing 
Duties;  Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

InHmlloml  Jrwdm  Admtnltration 

19  CFR  Parti  35.1, 353,  and  355 
[pottm  Na.  t61122274-6274-«1] 
nN0«2S^AA46  I 

AnttdiMiiping  DuHaa;  CouirtarvaUIng 


AQBICV:  Intemational  Trade 
Administratioii,  Commerce. 
ACTION:  Notice  of  proposed  rulemaking 
and  request  for  Public  Comments. 


SUMMMT:  The  Department  of  Commerce 
("the  Department")  proposes  to 
establish  regulations  to  conform  the 
Department's  existing  antidimiping  duty 
and  ;x>untervailing  duty  regulations  to 
the  Uniguay  Roimd  Agreements  Act, 
which  implemented  be  results  of  the 
Uruguay  Round  muitiiateral  trade 
negotiations.  In  addition  io  conforming 
ciunges,  the  Department  las  sought  to 
issue  regulations  that:  where 
appropriate  and  feasible,  translate  the 
principles  oi  the  jjnplementing 
legislation  into  specific  and  predictable 
rules,  thereby  facilitating  ihe 
administration  of  these  laws  and 
providing  greater  predictability  for 
private  parties  affected  by  these  laws: 
simplify  and  streamline  the 
Department's  administration  of 
antidumping  and  countervailing  duty 
proceedings  in  a  manner  consistent  with 
the  piupose  of  the  statute  and  the 
President's  regulatory  principles;  and 
codify  certain  administrative  practices 
determined  to  be  appropriate  under  the 
new  statute  and  under  the  President's 
Regulatory  Reform  Inidative. 
DATES:  Written  comments  will  be  due 
on  April  29. 1996. 

ADDRESSES:  Address  written  comments 
to  Susan  G.  Esserman.  Assistant 
Secretary  for  Import  Administration. 
Central  Records  Unit,  Room  B-099.  US 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street.  NW., 
Washington,  D.C.  20230.  Attention: 
Proposed  Regulations/Uruguay  Round 
Agreements  Act.  Each  person 
submitting  a  comment  is  requested  to 
include  his  or  her  name  and  address, 
and  give  reasons  for  any 
recommendation. 

FOR  FURTHER  INFORMATKW  CONTACT: 
William  D.  Hunter  (202)  482-1930,  or 
Penelope  Naas.  (202)  482-3534. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  March,  1995,  President  Clinton 
issued  a  directive  to  Federal  agencies 
regarding  their  responsibilities  under 


his  Regulatory  Reform  Initiative.  This 
initiative  is  part  of  the  National 
Performance  review,  and  calls  for 
immediate,  comprehensive  regulatory 
reform.  The  President  directed  all 
agencies  to  undertake  an  exhaustive 
review  of  all  their  regulations,  with  an 
emphasis  on  eliminating  or  modifying 
those  that  are  obsolete  or  otherwise  in 
need  of  reform.  This  proposed  rule 
represents  one  of  the  steps  in  the  Import 
Administration's  response  to  the 
President's  directive. 

On  January  3,  1995,  the  Department 
published  an  Advance  Notice  of 
Proposed  Rulemaking  and  Request  for 
Comments  in  the  Feilefal  Ragister 
[Antidumping  Duties;  Counten'oiling 
Duties;  Article  1904  of  the  North 
American  Free  Trade  Agreement,  60  FR 
80  ("Advance  Notice")),  as  the  first  step 
in  the  process  of  developing  regulations 
under  the  Uruguay  Roimd  Agreements 
Act  ("URAA ').'  The  Department  took 
the  step  of  requesting  comments  in 
advance  of  issuing  a  proposed  rule  in 
order  to  ensure  that,  at  the  earliest 
possible  stage,  we  could  consider  and 
take  account  the  views  of  the  private 
sector  entities  that  are  subject  to  the 
antidimiping  and  countervailing  duty 
iaws.2 

In  these  proposed  regulations,  the 
Department  has  been  guided  by  the 
following  objectives.  First,  the 
Department  is  proposing  to  revise  the 
regulations  to  conform  to  the  statutory 
amendments  made  by  the  URAA. 
Second .  consistent  with  the 
Administration's  commitment  in  the 
Statement  of  Administrative  Action 
accompanying  H.R.  5110  (H.R.  Doc.  No. 
316,  Vol.  1,  103d  Cong..  2d  Sess.  (1994) 
("SAA  "),  the  Department  has  fleshed 
out  through  regulation  certain 


'  Among  other  things,  the  URAA  amended  the 
antidumping  and  counter\'ailing  duty  provisions  of 
the  Tariff  Act  of  1930  to  conform  those  provisions 
to  the  Agreement  on  Implementation  ot  Article  VI 
of  the  General  Agreement  on  Tariffs  and  Trade  1994 
'"AD  Agreement")  and  the  Agreement  on  Subsidies 
and  Countervailing  Measures  ("SCM  Agreement"), 
both  of  which  are  part  of  the  Marrakesh  Agreement 
Establishing  the  World  Trade  Urganization  ("WTO 
.^greement";. 

•'  On  February  22,  1995,  the  Department 
published  in  the  Federal  Register  (60  FR  9802)  a 
notice  extending  until  April  3. 1995,  the  deadline 
for  filing  final  comments  pursuant  to  the  Advance 
Notice.  In  addition,  on  May  11,  1995,  the 
Department  published  in  the  Federal  Kegiater  (60 
FR  25130)  a  Notice  of  Interim  Regulations  and 
Request  for  Comments  ("Interim  Regulations").  The 
Interim  Regulations  deah  with  certain  new  or 
revised  procedures  resulting  from  the  URAA  that 
would  have  an  immediate  impact  on  the  orderly 
administration  of  the  antidumping  and 
countervailing  duty  laws.  Although  the  Department 
invited  immediate  comments  on  the  Interim 
Regulations,  it  allowed  the  deadline  for  comments 
on  the  Interim  Regulations  to  roincide  with  the 
deadline  for  comments  on  this  proposed 
rulemaking. 


statements  contained  in  the  SAA.  UAder 
section  102(d)  of  the  URAA,  the  SAA 
constitutes  an  authoritative  expression 
concerning  the  interpretation  and 
application  of  the  provisions  of  the 
URAA,  including  ihose  provisions 
relating  to  antidimiping  and 
countervailing  duties.  Finally,  the 
Department  has  developed  proposed 
regulations  mindful  of  President 
Clhiton's  Regidatory  Reform  Initiative 
and  his  directive  to  identify  and  either 
eliminate  or  modify  obsolete  and 
burdensome  regulations. 

The  Department  has  carefully 
reviewed  its  existing  regulatifsas,  and 
has  taken  several  steps  to  enhance  their 
effectiveness  and  make  them  more 
accessible  to  the  business  community. 
We  have  consolidated  the  antidumping 
and  coimtervailing  duty  regulations 
(which  currently  are  contained  in 
separate  Parts  353  and  355)  into  a  single 
Part  351.  Because,  for  the  most  part, 
antidimiping  and  coimtervailing  duty 
procedures  are  identical,  the 
consolidation  of  those  portions  of  the 
regulations  dealing  with  procedures  will 
make  the  regulations  easier  to  use,  will 
make  it  easier  to  identify  those  instances 
where  antidumping  and  countervailing 
duty  procedures  differ,  and,  by  reducing 
the  sheer  size  of  the  regulations,  will 
make  the  regulations  less  burdensome  to 
the  non-expert. 

To  the  extent  possible,  we  have 
proposed  regidations  that  simplify  and 
streamline  the  antidumping/ 
countervailing  duty  process.  For 
example,  in  the  case  of  administrative 
reviews,  we  have  added  a  new  provision 
which  allows,  under  certain 
circumstances,  the  Department  to  cover 
two  review  periods  in  a  single  review, 
an  approach  which  should  be  more 
efficient  for  all  parties  concerned.  We 
have  attempted  to  harmonize,  to  the 
extent  possible,  the  rules  applicable  to 
both  the  investigation  and  review 
phases  of  antidumping  and 
countervailing  duty  proceedings. 
Because  the  maintenance  of  different 
rules  for  different  phases  of 
antidumping  and  countervailing  duty 
proceedings  merely  adds  another  layer 
of  complexity  to  an  already  complex 
area,  we  have  attempted  to  eliminate 
needless  differences.  For  example,  in 
the  case  of  correction  of  ministerial 
errors,  we  generally  have  made  the 
procedures  identical  for  both 
investigations  and  reviews. 

In  addition,  we  have  developed  rules 
which  reduce  burdens  and  facilitate  the 
use  of  the  regulations  and 
administrative  procedures.  For  example, 
we  have  consolidated  and  harmonized 
the  rules  governing  the  submission  of 
information.  We  have  reduced  the 


number  of  copies  that  parties  must  file 
when  they  make  submissions  to  the 
Department.  We  also  have  included 
charts  which  set  forth  in  a  single  place 
the  various  deadlines  in  antidumping 
and  countervailing  duty  investigations 
and  reviews. 

Further,  where  possible,  we  have 
proposed  regulations  that  supplement, 
rather  than  repeat,  the  statute.  We  have 
included  narrative  explanations  that  put 
a  particular  regulation  in  context  and 
explain  how  the  regulation  fits  in  the 
administrative  process.  We  have  also 
sought  to  use  language  that  will  be 
readily  understood  by  members  of  the 
business  community. 

Finally,  where  possible,  we  have  tried 
to  use  these  regulations  as  a  vehicle  for 
enhancing  the  predictability  of  the 
antidumping  and  countervailing  duty 
laws.  We  recognize  that  there  are  many 
areas  in  which  the  statute  provides  the 
Department  with  discretion,  and  we 
have  attempted  to  provide  guidance  as 
to  how  the  Department  will  exercise 
that  discretion.  For  example,  in  the 
regulation  that  deals  with  so-called 
"price  averaging"  in  antidumping 
proceedings,  we  have  attempted  to  flesh 
out  how  the  Department  will  apply  this 
new  methodology  added  to  the  law  by 
the  URAA. 

In  this  regard,  however,  there  are 
limits  as  to  the  amount  of  detail  that  the 
Department  can  provide  in  these 
regulations  at  this  time.  In  some 
instances,  the  statute  or  the  SAA  already 
provides  extremely  detailed  rules, 
thereby  obviating  the  need  for 
additional  regulatory  guidance.  In  other 
instances,  the  SAA  expressly  directs- the 
Department  to  take  a  case-by-case 
approach  and  to  eschew  hard-and-fast 
rules.  Finally,  in  many  instances,  the 
URAA  has  created  new  procedural  and 
methodological  issues  on  which  the 
Department  has  little,  if  any,  experience. 
Absent  such  experience,  the  Department 
lacks  a  basis  for  promulgating  detailed 
rules. 

Streamlining  the  regulations  is  only 
one  part  of  a  larger  effort  of  the 
Department  to  simplify  its  practices.  For 
example,  we  have  been  revising  our 
standard  questiotmaires  to  make  them 
more  "user  friendly"  and  efficient.  We 
have  made  significant  changes  to  our 
verification  procedures  in  the  interest  of 
increased  effectiveness.  We  also  will 
publicly  announce  the  issuance  of    • 
Pohcy  Bulletins  and  ensure  that  they  are 
easily  accessible  to  the  public. 

Timetable 

Certain  regulations  dealing  with  the 
treatment  of  business  proprietary 
information  and  administrative 
protective  order  procedures  were  the 


subject  of  a  separate  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comment  on  [Insert  date  and  citation 
when  published]  ("APO  Rule"). 
However,  the  Department  intends  that, 
when  it  publishes  final  regulations,  it 
will  publish  a  single  document  that  will 
include  the  regulations  contained  in  this 
proposed  rule,  as  well  as  those 
regulations  contained  in  the  APO  Rule. 

In  addition,  the  Department  intends  to 
publish  separately  proposed  rules 
regarding  countervailing  duty 
methodology.  When  completed,  these 
rules  will  be  included  as  subpart  E  of 
proposed  Part  351. 

•    The  issuance  of  final  regulations  on 
this  topic  is  a  priority  for  the 
Department.  After  reviewing  and 
analyzing  comments  on  this  proposed 
rule  and  the  APO  Rule,  the  Department 
intends  to  issue  final  regulations  as  soon 
as  possible. 

Comments — In  General 

The  Department  wishes  to  emphasize 
that  the  regulations  contained  in  this 
proposed  rule  reflect  our  best  judgment 
at  this  time  regarding  the  appropriate 
style  and  content  of  antidumping  and 
countervailing  duty  regulations.  We 
have  not  foreclosed  consideration  of  any 
issue  raised  herein,  and  we  would 
appreciate  greatly  public  comment  and 
suggestions.  In  particular,  while  there 
are  certain  matters  on  which,  in  our 
view,  the  statute  and  its  legislative 
histor\'  give  the  Department  relatively 
little  flexibility,  there  are  other  matters 
where  the  Department  has  a  much 
greater  degree  of  discretion  in 
interpreting  and  applying  the  statute. 
With  respect  to  this  latter  category  of 
matters,  the  fact  that  in  these  proposed 
regulations  the  Department  has 
exercised  its  discretion  in  a  particular 
manner  (or  has  declined  to  exercise  its 
discretion  at  all  in  the  form  of 
regulations)  should  not  be  constrped  as 
an  indication  that  the  Department's 
position  on  these  matters  is  immutable. 
We  welcome  any  and  all  suggestions. 

Therefore,  we  are  very  interested  in 
receiving  pubUc  comment  on  these 
proposed  regulations.  We  have  found 
the  dialogue  that  commenced  with  the 
Advance  Notice  to  be  extremely  useful, 
and  we  hope  and  expect  that  it  will 
continue.  We  encourage  the  submission 
of  new  comments,  as  well  as  the 
resubmission  of  old  comments  if 
commentators  believe  that  the 
Department  did  not  fully  understand  or 
appreciate  a<:omment  the  first  time 
around. 


Conunentf — Format  and  Number  of 
Copies 

Each  per&on  submitting  a  comment 
should  include  his  or  her  name  and 
address,  and  give  reasons  for  any 
recommendation.  To  facilitate  their 
consideration  by  the  Department, 
comments  regarding  these  proposed 
regulations  should  be  submitted  in  the 
following  format:  (1)  Number  each 
comment  in  accordance  vsith  the 
number  designated  for  that  issue  as 
indicated  in  the  list  of  issues  set  forth 
below;  (2)  begin  each  comment  on  a 
separate  page;  (3)  concisely  state  the 
issue  identified  and  discussed  in  the 
comment:  and  (4)  provide  a  brief 
summary  of  the  comment  (a  maximum 
of  3  sentences)  and  label  this  section 
"summary  of  the  comment." 

To  simplify  the  processing  and 
distribution  of  comments,  the 
Department  encourages  the  submission 
of  documents  in  electronic  form 
accompanied  by  an  original  and  two 
copies  in  paper  form.  We  request  that 
documents  filed  in  electronic  form  be 
on  DOS  formatted  3.5"  diskettes  and 
prepared  in  either  WordPerfect  5.1 
format  or  a  format  that  the  WordPerfect 
program  can  convert  and  impxjrt  into 
WordPerfect  5.1.  Please  submit 
comments  on  a  separate  file  on  the 
diskette  and  labeled  by  the  number 
designated  for  that  issue  based  upon  the 
list  of  issues  set  forth  below. 

Comments  received  on  diskette  will 
be  made  available  to  the  public  on  the 
Internet  at  the  following  addresses 
FrP://F\VUX. FEDWORLD.GOV/PUB/ 

IMPORT  or 
FTP://FrP.FEDVVORLD.GOV/PUB/ 

IMPORT/LMPORT  HTM 
In  addition,  the  Department  will  make 
comments  available  to  the  public  on 
3.5"  diskettes,  with  specific  instructions 
for  accessing  compressed  data,  at  cost, 
and  paper  copies  will  be  available  for 
reading  and  photocopying  in  the  Central 
Records  Unit,  Room  B^99.  US 
Department  of  Commerce,  Pennsylvania 
Avenue  aijd  14th  Street,  NW.. 
Washington.  D.C.  20230.  Any  questions 
concerning  file  formatting,  document 
conversion,  access  on  the  Internet,  or 
other  file  requirements  should  be 
addressed  to  Andrew  Lee  Seller, 
Director  of  Central  Records.  (202)  482- 
1248. 

Classification  of  Issues  for  Comment 

Antidumping  Issues 

11.  Comparison  Methodology: 

a.  Viability,  third-country  sales, 
intermediate  country  sales,  and  tolling; 

b.  Constructed  export  price 
deductions  and  value-added 
deductions; 
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c.  Nonnal  value  adjustments; 

d.  Level  of  trade  matciiing,  level  of 
trade  adjustments,  and  constructed 
export  price  offset;  | 

12.  Start-up 

13.  Profit  and  selling,  general  and 
administrative  expenses  in  constructed 
value; 

14.  Sales  below  cost  of  production 
and  constructed  value  generally; 

15.  Currency  conversion; 

16.  Price  averaging;  l 

17.  Antidrcumvention;  ' 

18.  Affiliated  persons  (address 
separately  for  AD  and  CVD): 

19.  AD  methodology  issues  other  than 
those  outlined  above: 

Ptocedural  issues 

20.  Initiation  of  petitions; 

21.  Evidence; 

22.  Facts  available; 

23.  De  Minimis  (address  separately  for 
AD  and  CVD); 

24.  Reviews,  other  than  five-year 
reviews  (if  specific  to  AD  or  CVD,  please 
specify); 

25.  Five-year  reviews  and  revocation; 

26.  Repeal  ot  Section  303; 

27.  R^<xm1  industries;  | 

28.  Critical  circumstances; 

29.  Simplification; 

30.  Business  proprietary  information 
and  administrative  protective  orders; 

31.  Ministerial  errors; 

32.  Procedural  issues  other  than  those 
outlined  above; 

33.  Other  issues. 

Expl— tt—  ef  the  Piapo— d  R«1m 

General  Background 

Consolidation  of  Antidumping  and 
Coimtervailing  Duty  Regulations 

As  discussed  above,  in  response  to  the 
President's  Regulatory  Reform  Initiative, 
to  reduce  the  amoimt  of  duplicative 
material  in  the  regulations,  the 
Department  has  consohdated  the 
antidtmiping  and  countervailing  duty 
regulations  into  a  new  Part  351 ,  and  is 
removing  Parts  353  and  355. 

The  structure  of  Part  351  is  as  follows. 
Subpart  A  (Scope  and  Definitions)  is 
based  on  existing  subpart  A  of  Parts  353 
and  355.  Among  other  things,  the 
regulations  contained  in  subpart  A  deal 
with  general  definitions  applicable  to 
antidiunping  and  countervailing  duty 
proceedings,  the  record  for  such 
proceedings,  and  de  minimis  standards 
for  countervailable  subsidies  and 
dumping  margins. 

Subpart  B  (Antidumping  and 
Countervailing  Duty  Procedures)  is 
based  on  existing  subpart  B  of  Parts  353 
and  355.  As  suggested  by  the  title. 
subpart  B  deals  with  the  procedural 
aspects  of  antidiunping  and 


countervailing  duty  proceedings.  Where 
the  procedures  for  antidumping  and 
countervailing  duty  proceedings  are 
different,  the  regulations  in  subpart  B  so 
specify. 

Subpart  C  (Information  and 
Argiunent)  is  based  on  existing  subpart 
C  of  Parts  353  and  355.  Subpart  C 
establishes  rules  for  antidumping  and 
countervailing  proceedings  regarding 
such  matters  as  the  submission  of 
information,  the  treatment  of 
proprietary  information,  the  verification 
of  information,  and  determinations 
based  on  the  facts  available.  As  noted, 
certain  portions  of  Subpart  C  were 
contained  in  the  APO  Notice. 

Subpart  D  (Calculation  of  Export 
Price,  Constructed  Export  Price,  Fair 
Value,  and  Normal  Value)  is  based  on 
existing  subpart  D  of  Part  353.  Subpart 
D  essentially  deals  with  methodologies 
for  identifying  and  measure  dumping. 

Subpart  E  is  designated  "(Reserved]," 
but,  as  explained  above,  eventually  will 
include  rules  dealing  with 
countervailing  duty  methodology. 
Subpart  E  does  not  have  a  counterpart 
in  existing  Part  355,  although  proposed 
methodological  regulations  were 
published  in  1989.  54  FR  23366  (1969). 

Subpart  F  (Cheese  Subject  to  In-Quota 
Rate  of  Duty)  is  based  on  subpart  D  of 
existing  Part  355,  and  implements 
section  702  of  the  Trade  Agreements  Act 
of  1979,  as  amended  by  the  URAA. 

Explaaation  of  PartkniUr  Pravwioas 

Part  351,  Subpart  A — Scope  and 
Definitions 

Subpart  A  of  Part  351  sets  forth  the 
scope  of  Part  351,  definitions,  and  other 
general  matters  applicable  to 
antidumping  and  countervailing  duty 
proceedings. 

Section  351.101 

Section  351.101  deals  with  the  scope 
of  Part  351,  countervailing  duty 
investigations  involving  imports  from  a 
country  that  is  not  a  Subsidies 
Agreement  country,  and  the  application 
of  antidumping  and  coimtervailing 
duties  to  importations  by  the  United 
States  Government. 

Section  351.102 

Section  351.102  sets  forth  the 
definition  of  terms  that  are  used  in 
antidumping  and  countervailing  duty 
proceedings,  but  that  are  not  defined  in 
the  statute  or  that  warrant  clarification. 
A  few  definitions  merit  comment. 

Affiliated  persons  (and  affiliated 
parties)  is  a  new  term  that  replaces  prior 
definitions  of  "related  persons"  or 
"related  parties"  (the  latter  term 
continues  to  be  governed  by  section 


771(4)(B)).  Because  the  statute 
imintentionally  uses  inconsistent 
terminology,  the  regulation  makes  clear 
that  the  terms  "affiliated  person"  and 
"affiliated  parties"  have  the  same 
meaning.  The  first  sentence  of  the 
definitiQn>merely  refers  to  the  definition 
of  "affiliatM^rsons"  in  section 
771(33)  of  the  Act.  The  second  sentence 
elaborates  on  the  meaning  of  "control," 
a  key  term  in  the  definition  of  "affiliated 
persons"  under  section  771(33).  It 
reflects  the  statements  In  the  SAA,  at 
838,  that  one  person  may  be  in  a 
position  to  exercise  restraint  or 
direction  over  another  person,  and  thus 
have  "control"  over  that  person,  by  such 
means  as  corporate  or  family  groupings, 
franchises  or  joint  venture  agreements, 
debt  financing,  or  close  supplier 
relationships.  The  definition  of 
affiliation  will  also  be  applied  for 
purposes  of  "collapsing"  firms  under 
section  351.401(f). 

Several  commentators  suggested  that 
the  Department  should  specify  precise 
thresholds  for  these  indicia  of  control  in 
order  to  provide  a  greater  degree  of 
predictability  in  the  administration  of 
the  antidumping  law.  The  Etepartment 
appreciates  ihe  parties'  desire  for  greater 
guidance  concerning  the  definition  of 
"control."  However,  the  Department 
does  not  believe  that  it  is  now  in  a 
positicMi  to  establish  such  thresholds, 
but  instead  must  develop  thresholds, 
where  appropriate,  as  it  gains 
experience  in  applying  the  concept  of 
control.  "Affiliated  persons"  is  a  new 
statutory  term  embodying  new  concepts, 
and  the  complexity  of  the  relationships 
potentially  covered  by  this  term  mitigate 
against  the  issuance  of  detailed 
regulations  at  this  time.  Moreover,  some 
indicia  of  the  ability  to  exercise  restraint 
or  direction  over  another  party's  pricing, 
cost,  or  production  decisions  may  not 
lend  themselves  to  the  use  of  simple, 
black-and-white  thresholds.  Therefore, 
the  Department  intends  to  apply  this 
new  definition  on  a  case-by-case  basis, 
considering  all  relevant  factors, 
including  the  indicia  included  in  the 
regulatory  definition;  Mere 
identification  of  the  presence  of  one  or 
more  of  these  or  other  indicia  of  control 
does  not  end  our  task.  We  will  examine 
these  indicia,  in  light  of  business  and 
economic  reality,  to  determine  whether 
they  are,  in  fact,  evidence  of  control. 
Business  and  economic  reality  suggest 
that  these  relationships  must  be 
significant  and  not  easily  replaced.  In' 
addition,  temporary  market  power, 
created  by  variations  in  supply  and 
demand  conditions,  would  not  suffice. 

In  addition,  some  commentators 
suggested  that  the  Department  should 
define  "control"  as  existing  only  where 


there  is  evidence  that  control  previously 
had  been  exercised.  We  have  not 
adopted  this  suggestion  because  the 
statute,  by  its  use  of  the  phrase  "in  a 
position  to  exercise  restraint  or 
direction,"  defines  "control"  in  terms  of 
the  ability  to  exercise  restraint  and 
direction.  The  actual  exercise  of 
restraint  or  direction  would  constitute 
evidence  as  to  the  existence  of  such 
ability. 

Finally,  some  commentators 
suggested  that  the  Department  establish 
in  the  regulations  that  if  one  or  more  of 
the  factors  listed  in  section  771(33)  is 
present,  the  Department  should 
presume  that  the  parties  are  affiliated. 
Other  commentators  suggested, 
conversely,  that  if  certain  factors  are  not 
present,  the  Department  should 
presvune  that  the  parties  are  not 
affiliated.  With  regard  to  the  former 
suggestion,  the  statute  provides  that  if 
any  one  of  the  factors  in  section  771(33) 
is  present,  the  Department  is  required  to 
find  that  persons  are  affiliated,  not 
merely  presume  that  they  are  affiliated. 
With  regard  to  the  latter  suggestion,  the 
Department  is  required  to  consider 
evidence  of  any  one  of  the  factors.  The 
only  factor  for  which  a  presumption 
could  be  developed  is  the  factor  of 
control.  However,  as  explained  above, 
the  Department  is  not  yet  in  a  position 
to  develop  such  presumptions  in  these 
regulations. 

Domestic  interested  party  is  a  new 
term  intended  to  serve  as  a  convenient, 
shorthand  substitute  for  the  more 
lengthy  phrase  used  in  the  statute  ("an 
interested  party  described  in  paragraph 
(C),  (D),  (E),  (F),  or  (G)  of  section  771(9) 
of  the  Act")  and  its  existing  regulatory 
coimterpart  (e.g.,  "an  interested  party, 
as  defined  in  paragraph  (k)(3),  (k)(4), 
(k)(5),  or  (k)(6)  of  §353.2").  hi  addition, 
the  definition  of  "domestic  interested 
party"  reflects  the  creation  of  a  new 
category  of  interested  party  relating  to 
processed  agricultural  products. 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  Public  Law  100-418, 
section  1326(c). 

The  definition  affair  value  is  based 
on  existing  section  353.42(a).  The  coiuts 
have  long  recognized  that  the  Secretary 
possesses  additional  methodological 
flexibihty  in  an  antidumping 
investigation,  see,  e.g..  Southwest  Fla. 
Winter  Veg.  Growers  Ass'n  v.  United 
States.  584  F.  Supp.  10, 17  (Ct.  Int'l 
Trade  1984),  and  the  definition  of  fair 
value  is  intended  to  reflect  this  fact. 

With  respect  to  the  definition-  of 
ordinary  course  of  trade,  generally,  in 
calculating  normal  value,  the 
Department  must  rely  on  sales  and 
transactions  that  are  in  the  ordinary 
course  of  trade.  The  first  sentence  of  the 


definition  refers  to  section  771(15)  of 
the  Act.  The  second  sentence  draws  on 
the  SAA,  at  834,  to  elaborate  on  this 
definition,  and  contains  examples  of  the 
types  of  sales  or  transactions  that  might 
be  considered  as  outside  the  ordinary 
coiu^e  of  trade. 

Some  commentators  urged  the 
Department  to  refrain  from  specifying 
criteria  to  be  used  in  determining 
whether  sales  or  transactions  are  outside 
the  ordinary  course  of  trade.  We  agree 
that  it  would  be  inappropriate  to 
include  in  regulations  a  detailed  list  of 
criteria  that  the  Department  might 
consider,  but  we  also  beUeve  that  there 
should  be  some  guidance  to  the  public 
as  to  how  the  Department  will  analyze 
"ordinary  course  of  trade"  issues. 
Accordingly,  as  noted  above,  we  have 
incorporated  the  relevant  language  from 
the  SAA,  which  provides  a  general 
description  of  the  standard  to  be 
applied. 

One  commentator  suggested  that  the 
Department  clarify  that  the  addition  in 
the  statute  of  two  specific  types  of 
transactions  deemed  to  be  outside  the 
ordinary  coiu^e  of  trade  does  not  affect 
the  criteria  the  Etepartment  traditionally 
has  used  to  determine  whether  other 
types  of  transactions  are  outside  the 
ordinary  course  of  trade.  The  second 
sentence  of  the  regulatory  definition 
addresses  this  concern. 

Two  commentators  suggested  that  the 
Department  identify  examples  of  the 
types  of  sales  that  would  be  considered 
as  being  outside  the  ordinary  course  of 
trade,  including  sales  at  aberrational 
prices.  The  second  sentence  of  the 
regulatory  definition  responds  to  these 
comments,  although  we  emphasize  that 
the  second  sentence  is  not  an  exhaustive 
list  of  all  of  the  possible  types  of  sales 
or  transactions  that  might  be  considered 
as  being  outside  the  ordinary  course  of 
trade. 

One  commentator  requested  that  the 
Department  clarify  that  below-cost  sales 
and  affiliated  transactions  are  not 
always  outside  the  ordinary  course  of 
trade.  Further  clarification  is  not 
needed,  because  section  771(15)  of  the 
Act  is  clear  that  not  all  sales  below  cost 
or  affiliated  transactions  will  be  deemed 
automatically  to  be  outside  the  ordinary 
course  of  trade.  Instead,  only  sales  or 
transactions  that  are  disregarded  under 
the  pertinent  statutory  and  regulatory 
provisions  automatically  will  be 
deemed  to  be  outside  the  ordinary 
course  of  trade.  Of  course,  the  fact  that 
such  sales  or  transactions  are  not 
automatically  considered  to  be  outside 
the  ordinary  coiuse  of  trade  does  not 
mean  that  they  never  could  be 
considered  to  be  outside  the  ordinary 
course  of  trade.  For  example,  in  the  case 


of  a  below-cost  sale  of  an  "off-spec" 
product,  even  if  the  sale  is  not 
disregarded  as  a  below-cost  sale  under 
section  773(b)  of  the  Act,  it  might  be 
disregarded  as  not  in  the  ordinary 
course  of  trade  due  to  the  "off-spec" 
nature  of  the  product. 

Rates  is  used  in  these  regidations  as 
a  single  shorthand  expression  for  the 
various  terms  used  in  the  Act.  In 
addition,  the  second  sentence  of  the 
definition  clarifies  that  in  an 
antidumping  proceeding  involving 
imports  from  a  nonmarket  economy 
("NME")  country,  the  Secretary  may 
calculate  a  single  dimiping  margin 
applicable  to  all  exporters  and 
producers.  Because  the  government  of 
an  NME  country  may  control  export 
activities,  the  Etepartment  currently 
presumes  that  a  single  rate  will  apply, 
but  allows  individual  exporters  or 
producers  to  receive  their  own  separate 
rates  if  they  can  demonstrate 
independence  from  the  NME 
government.  See,  e.g.,  Silicon  Carbide 
from  the  People's  Republic  of  China.  59 
FR  22585  (1994). 

We  have  decided  not  to  codify  the 
ciurent  presumption  in  favor  of  a  single 
rate  or  the  so-called  "separate  rates 
test,"  which  outlines  the  type  of 
information  that  an  exporter  or  producer 
must  present  to  obtain  a  separate  rate. 
Because  of  the  changing  conditions  in 
those  NME  countries  most  frequenUy 
subject  to  antidiunping  proceedings, 
this  test  (and  the  assumptions 
underlying  the  test)  must  be  allowed  to 
adjust  to  such  changes  on  a  case-by-case 
basis. 

The  Department  received  comments 
proposing  changes  to  the  separate  rates 
test,  as  well  as  objections  to  the 
proposed  changes.  Because  we  are 
codifying  neither  the  single  rate 
presumption  nor  the  separate  rates  test, 
we  are  not  addressing  these  comments 
at  this  time.  However,  we  will  take  the 
comments  into  consideration  as  our 
pohcy  in  this  area  evolves. 

In  addition,  the  Department  is 
considering  whether-to  promulgate 
special  rules  regarding  the  rates  that 
should  be  applied  to  exporters  that  are 
not  also  producers,  such  as  trading 
companies.  In  this  situation,  one 
alternative  would  be  to  calculate  a 
separate  rate  for  each  exporter/producer 
combination,  so  that  the  rate  to  be 
appUed  to  an  exporter  would  depend 
upon  the  producer  of  the  particular 
merchandise  in  question.  However, 
before  proceeding  further,  the 
Department  would  like  to  receive 
additional  public  comment  on  this 
issue. 

Respondent  interested  party  is  a 
counterpart  to,  and  is  intended  to  serve 
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the  same  function  as  the  term  "domestic 
interested  party."  A  respondent 
interested  party  is  an  interested  party 
described  in  paragraph  (A)  or  (B)  of 
secticHi  771(9)  of  the  Act. 

The  term  segment  of  the  proceeding 
refers  to  discrete  portions  of  the 
proceeding  which  are  separately 
revievrable  under  secticHi  516A  af  the 
Act  Thus,  far  example,  an  investigation 
and  an  administrative  review  are 
separate  segments  of  a  proceeding. 

The  terra  third  connfry  applies  in 
antidumping  proceedings,  and  is 
intended  to  be  a  shorthaiid  expression 
for  the  more  tengthj?  statutory  phrase  "a 
country  other  than  she  exporting 
coimtry  or  the  United  States." 

Section  351103 

Section  351.103 

•Section  351. 1U3  describes  the  location 
and  function  of  Import  Adininistxation's 
Central  Records  Unit,  provides  that 
document's  miist  be  filed  witb  the 
Central  Records  Unit,  and  indicates  that 
the  Central  Records  Uni<  is  i-esponsibie 
for  maintaining  ihe  service  list  for  each 
antidumping  and  couiiiervaiilug  dutv 
proceeding. 

Section  351. Iu4 

Section  351.104  defines  what 
constitutes  the  official  and  public 
records  of  an  antidumping  or 
countervailing  duty  proceeding,  and 
prohibits  the  removal  o'  a  record  or  any 
portion  thereof  unless  ordered  by  the 
Secretary  or  required  by  law. 

One  change  warranting  discussion  is 
the  treatment  if  material  returned  by  the 
Department  to  the  submitter.  The 
existing  regulations  provide  that 
material  which  is  not  timely  filed  or 
which  is  returned  to  the  submitter  for 
some  other  reason  shall  not  be  retained 
in  the  official  record.  However,  because 
parties  have  a  right  to  seek  judicial  or 
binationai  panel  review  of  a  decision  to 
reject  a  submission,  as  a  matter  of 
practice  the  Department  has  found  it 
necessary  to  retain  a  copy  of  the 
returned  materials  in  order  to  be  able  to 
document  for  the  court  or  binationai 
panel  the  reasons  for  the  Department's 
decision  to  reject  the  submission. 
Therefore,  paragraph  (a)(2)  conforms  to 
current  practice.  Under  paragraph  (a)(2), 
the  Department  will  include  in  the 
official  record  material  that  has  been 
returned  to  the  submitter  for  reasons 
other  than  imtimeliness,  but  the 
Department  will  not  use  such  material 
in  its  determinations.  In  the  case  of  a 
submission  rejected  as  untimely,  it  is 
unnecessary  to  retain  a  copy  of  the 
submission  in  the  official  record, 
because  the  timeliness/imtimeiiness  of 
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the  submission  can  be  documented  by 
means  other  than  retention  of  the 
submission. 

Section  351.105 

Section  351.105  defines  the  Jour 
categories  of  information  applicable  to 
antidumping  and  countervailing  duly 
proceedings:  public,  business 
proprietarv,  privileged,  and  classiSiHi. 
One  change  from  the  existing 
regulations  is  that  paragraph  (c}(10) 
provides  that  the  position  of  domestic 
producers  or  workers  regarding  a 
petiiioii  luay  ')o  Lieated  as  busmess 
proprietary  infomiation.  The  new 
statute  requires  that  the  DepartiQont 
make  an  affirmative  determination  of 
domestic  ind'jstry  support  for  a  petition 
before  initiating  an  antidumping  or 
countervailing  duty  investigation.  Some 
domestic  producer?  or  workers  might  l>e 
reluctant  to  communicate  their 
positions  regarding  a  petition  for  fear 
diat  their  positions  might  become  public 
information,  tliereby  poton*i!\Ily 
subjecting  'hem.  to  rommemjal 
retaliation.  M.;c':!rd'.ngly,  it  is  issential 
that  domestic  ^rodi'.rers  »nd  workers 
have  itie  option  .il  oOinmunicating  theij- 
positions  to  the  Department  on  n 
confidential  basis. 

Section  351.106 

Section  351.106  deals  with  the  de 
minimis  standard,  and  implements 
section  703(b)(4)  and  section  733(b)(3J 
of  the  Act.  The  Department  has  long 
applied  a  de  minimis  standard  under 
which  it  treated  net  countervailable 
subsidies  and  weighted-average 
dumping  margins  that  were  less  than  0.5 
percent  ad  valorem  (or  the  equivalent 
specific  rate)  as  zero.  The  URAA 
incorporated  the  de  minimis  standards 
of  the  AD  Agreement  and  the  .SCM 
Agreement  into  the  statute,  "thereby 
modifying  the  prior  Department 
standard  in  antidumping  and 
countervailing  duty  investigations. 

Consistent  with  the  statute  and  the 
SAA,  paragraph  (b)(1)  provides  that  the 
de  minimis  standards  set  forth  in 
section  703(b)(4)  and  section  733(b)(3) 
of  the  Act  will  apply  to  the  investigatory 
segment  of  an  antidumping  or 
countervailing  duty  proceeding. 
Although  not  restated  in  paragraph 
(b)(1),  these  statutory  standards  are  2 
percent  ad  valorem  (or  the  equivalent 
specific  rate)  for  antidumping  duty 
investigations,  and  normally  1  percent 
ad  valorem  (or  the  equivalent  specific 
rate)  for  countervailing  duty 
investigations.  However,  the  de  minimis 
standard  in  a  countervailing  duty 
investigation  may  be  2  percent  if  Uie 
investigated  merchandise  is  from  a 
developing  country,  or  3  percent  if  the 


investigated  merchandise  is  firom  a 
"least  developed  country"  or  from  a 
coimtry  which  has  phased  out  its  export 
subsidies  prior  to  the  deadline 
established  in  the  SCM  Agreement. 

Paragraph  (b)(2)  provides  a  transition 
rule  for  investigations  that  were 
initiated  under  pre-URAA  law, 
suspended,  and  then  later  resumed  due 
to  a  cancellation  of  the  suspension 
agreement.  Paragraph  (b)(2)  provides 
that  in  mdcing  a  fiinal  determination  in 
this  situation,  the  Department  will 
apply  the  de  minimis  standard  which  it 
would  have  used  if  the  investigation 
never  had  been  suspended  (i.e.,  the  old 
law  standard  for  investigations  of  0.5 
percent).  I-fowever,  paragraph  (b)(2)  has 
no  effiect  on  the  standard  which  the 
Department  may  apply  in  determining 
that  a  suspension  agreement  has  been 
violated  ot  that  a  violation  is 
"inadvertent  or  inconsequential"  within 
the  nteaning  of  section  351.209. 

The  de  minimis  standards  set  forth  in 
paragraph  (bKl)  will  apply  only  jn 
antidiunping  or  countervailing  duty 
investigations.  Paragraph  (c)(1)  provides 
that  for  all  other  antidumping  or 
counters/ailing  duty  determinations,  the 
d"  minimis  standard  will  be  0.5  percent 
art  volorem,  the  standard  set  forth  in 
existing  sections  353.6  and  355.7, 
Several  commentators  suggested  that  the 
new  de  minimis  standards  set  forth  in 
oaragraph  (b)(1)  should  not  be  Umited  to 
the  investigatory  segment.  The 
Department  has  not  adopted  these 
suggestions,  because,  as  a  matter  of 
domestic  law,  the  statute  and  the  SAA 
are  very  clear  that  the  new  standards 
apply  only  to  investigations.  Moreover, 
as  a  matter  of  international  law,  neither 
the  AD  Agreement  nor  the  SCM 
Agreement  require  that  the  new 
standards  be  applied  outside  of  the 
investigatory  segment. 

In  this  regard,  several  commentators 
suggested  that  the  Department  should 
abandon  its  practice  of  assessing 
antidumping  duties  even  when  the 
weighted-average  dumping  margin  was 
de  minimis,  arguing  that  (1)  this  practice 
is  in  conflict  with  die  statement  in  the 
SAA,  at  844,'  that  "de  minimis  margins 
are  regarded  as  zero  margins,"  and  (2) 
a  failure  to  apply  the  de  minimis 
standard  to  assessment  effectively 
would  negate  that  standard.  The 
Department  agrees  that  the  language  of 
the  SAA  suggests  that  the  de  minimis 
standard  should  not  be  applied  solely  to 
cash  deposits,  but  to  assessment  of 
duties  as  well.  The  0.5  percent  de 
minimis  standard  will  apply  to  the 
assessment  of  both  antidumping  and 
countervailing  duties,  but,  in  the  case  of 
antidumping  duties,  the  E)epartment 
will  apply  this  standard  to  the 


"assessment  rate"  calculated  under  new 
section  351.212(b)(1).  As  discussed  in 
more  detail  below,  the  Department  will 
calculate  the  assessment  rate  on  an 
importer-by-importer  basis.  In  situations 
where  an  exporter  sells  to  one  importer 
at  dumped  prices  and  to  another 
importer  at  non-dumped  prices,  the 
appUcation  of  the  de  minimis  standard 
to  these  importer-specific  assessment 
rates  will  preveut  ihe  dumped 
transactions  from  escaping  the 
assessment  of  duties.  With  respect  ^.o  the 
assessment  of  countei'vailiiig  duties,  the 
DepartmeHi  will  continue  to  refrain 
from  assessing  duties  '  vhnre  the 
counterVailablf  siibsidy  xTite  (or  the  all- 
others  or  coimtrv-wide  subsidy  rate)  is 
de  minimis. 

Subpart  B — Antidiimpmg  Outy  and 
Counterx'ojling  Dut}  Pmcedurea 

Subpart  B  deals  with  antidiunping 
duty  and  countei-vaiiiiig  duiy 
procedure^  and  ts  based  on  subpai  >  B  iit 
Part  353  and  ''ait  355  ui  the 
Department's  existing  reguiauoas. 

Section  351.201 

Section  351.201  deals  with  the  self- 
initiation  of  investigations  by  the 
Department,  and  is  based  on  existing 
sections  353.11  and  355.il. 

Section  351.202 

Section  351.202  deals  with  the 
contents  of,  and  fiUng  requirements  for, 
antidumping  and  countervailing  duty 
petitions,  and  is  based  on  existing 
sections  353.12  and  355.12. 

Paragraph  (b)  is  based  on  existing 
sections  353.12(b)  and  355.12(b).  and 
retains  the  standard  that  a  petition  need 
only  contain  information  that  is 
reasonably  available  to  the  petitioner. 
The  following  changes  in  paragraph  (b) 
merit  comment. 

Paragraph  (b)(3)  is  new  and  reflects 
the  requirement  that,  before  initiating  an 
investigation,  the  Department  must 
make  an  affirmative  determination  that 
the  domestic  industry  supports  the 
petition.  Paragraph  (b)(3)  does  not 
prescribe  a  single  method  by  which  a 
petitioner  may  seek  to  establish  industry 
support,  because  the  type  of  information 
estabUshing  industry  support  may  vary 
from  industry  to  industry.  However,  as 
provided  in  the  SAA,  at  861,  the 
petitioner  must  provide  the  volume  and 
value  of  its  own  production  of  the 
domestic  like  product,  as  well  as  the 
production  of  that  product  by  each 
member  of  the  industry,  to  the  extent 
that  such  information  is  reasonably 
available  to  the  petitioner.  In  addition, 
the  petitioner  must  provide  information 
on  the  total  volume  and  value  of  U.S. 
production  of  the  domestic  like  product. 


to  the  extent  that  such  information  is 
reasonably  available  to  the  petitioner. 

In  paragraph  (b)(7)(ii)(C)(l),  which 
deals  with  upstream  subsidy  allegations, 
the  phrase  "Countervailable  subsidies, 
other  than  an  export  subsidy"  replaces 
the  phrase  in  existing  §  355.12(b)(8)(i), 
"Domestic  subsidies  described  in 
section  771(5).  *  *  ""This change 
reflects  the  URAA  amendment  to 
section  771A  of  the  Act,  which,  in  turn, 
was  due  to  the  URAA's  creation  of  a 
third  category  of  subsidies,  so-called 
■'import  substitution  sut>sidies,"  in 
section  77i(5MC)  of  the  Act. 

In  paragraph  fb)(in).  the  phrase  "and 
causation"  has  been  added.  Petitioners 
always  have  been  required  to  submit 
information  indicating  that  dumped  nr 
subsidized  imports  cause  or  threaten  to 
cause,  material  injury  to  a  domestic, 
industry.  The  addition  of  this  phrase  is 
intended  simply  to  document  this 
requirement. 

Paragraph  (b)(ll),  which  deals  with 
critical  circumstances  allegations  nas 
been  revised  trom  existing 
<»3.i3  I2tb)(t:^)  to  reflect  the  statuion' 
amendments  regarding  the  elements 
necessary  for  h  finding  ot  critical 
.:irciunstances. 

r'aragraon  (e)  deals  with  amendments 
Lu  petitions,  and  is  based  on  existing 
§§  353.12(e)  and  355. 12(e).  in  the  first 
sentence,  "may"  has  been  substituted 
for  'will"  in  order  to  more  accurately 
reflect  the  discretion  that  the  statute 
confers  on  the  Department  regarding  the 
acceptance  of  amendments  to  petitions. 

Paragraph  (i)  is  based  on  existing 
§§353.12(i)  and  355.12(j),  but  has  been 
revised  to  reference  sections 
702(b)(4)(B)  and  733(b)(3)(B)  of  the  Act. 
which  now  deal  expressly  with  the 
issue  of  pre-initiation  communications 
between  the  Department  and  outside 
parties.  The  la.sf  sentence  of  paragraph 
(i)(l)  clarifies  that  the  Department  will 
not  consider  the  filing  of  a  notice  of 
appearance  in  an  antidumping  or 
countervailing  duty  proceeding  to 
constitute  a  communication.  However, 
if  any  communication  is  appended  to  a 
notice  of  appearance  on  any  subject 
other  than  industry  support,  the 
Department  will  consider  the  entire 
document  to  be  prematurely  filed.  In 
addition,  paragraph  (i)(2)  provides  that, 
in  a  countervailing  duty  proceeding,  the 
Department  wrill  take  the  initiative  and 
"invite"  the  government  of  the 
exporting  country  involved  for 
consultations,  instead  of  taking  a  more 
passive  approach  and  merely  providing 
an  opportunity  for  consultations. 

Several  commentators  suggested  that 
the  Department  should  solicit  comments 
regarding  the  petition,  such  as 
comments  concerning  the  accuracy  of 


the  information  contained  in  the 
petition.  However,  the  SAA,  at  863-64. 
states  that  "the  pre-initiation  right  to 
comment  will  be  hmited  solely  to  the 
issue  of  industry  support  for  the 
petition."  Thus,  the  legislative  intent 
was  to  prohibit  the  type  of 
communication  contemplated  by  these 
commentators,  and  it  would  contravene 
this  intent  if  the  Department  were  to 
alfow  parties  to  submit  such 
information  by  "requesting"  parties  to 
provide  it. 

Section  351.203 

Sert'on  351 .203  deals  with 
rteterminations  regarding  the  suffide^c•^ 
o!  a  petition,  and  implements  sections 
702(c)  and  7321c)  of  the  Act.  While 
based  on  existing  •»§  35U.13  and  355. 13, 
§  351.203  contains  seveial  ciuuiges  that 
refleci  amendments  to  die  statute. 

Paragraph  (b)il)  provides  that  the 
Depaitiuent  nonnally  will  make  the 
deterrnuiation  i-egardiug  *ht  lufficiency 
oid  petition  within  20  days  of  the  date 
on  whioh  the  petition  is  filed  In  this 
regard  paragraph  (b)(' ;  epeals  the 
language  ot  the  statute  with  respect  to 
die  ieiermination  concerning  the 
'dccuracy  and  adequacy"  of  a  petition. 
The  Ufpartmeni  does  not  beliove  that 
•  he  new  statutory  standard  constitutes  a 
significant  departure  from  past 
Department  practice. 

Paragraph  (b)(1)  reflects  the  new 
statutory  requirement  that  the 
Department  examine  sources  readilv 
available  to  it  in  detennining  the 
sufficiency  of  a  petition  In  the  past,  it 
was  the  Department  s  practice,  in 
reviewing  a  petition,  to  note  information 
that  lacked  sufficient  support  or  that 
appeared  aberrational,  and  U)  ^sk  the 
petitioner  to  provide  additional 
information  This  practice  is  consistent 
with  the  tvpe  ol  review  contemplated  by 
the  new  statute.  Under  paragraph  (b)(1). 
the  Department  will  seek  information 
from  sources  other  than  the  petitioner 
where:  (1)  Support  for  a  part  it  alar 
allegation  is  weak,  but  better 
information  is  unavailabl«»  to  the 
petitioner,  particularly  where  the 
allegation  is  central  to  the  adequacy  of 
the  petition  or  has  a  significant  impaci 
on  the  alleged  rates,  or  (2)  the 
information,  although  supported, 
appears  aberrational  and  is  central  to 
the  adequacy  of  the  petition  or  has  a 
significant  impact  on  the  alleged  rates 
The  Department  will  give  the  petitioner 
an  opporturuty  to  comment  on  any  such 
information  acquired  by  the 
Department. 

In  this  regard,  the  use  of  information 
"readily  available"'  is  intended  lo  mean 
information  that  does  not  require 
extensive  research  bv  the  Department  to 
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obtain.  An  example  of  such  infonnation 
would  be  the  replacement  of  a 
significant  factor  of  production  value  in 
a  nonmarket  economy  antidumping 
petition  with  non-proprietary 
inflcHination  used  in  a  recently 
completed  investigation  or  review. 

With  respect  to  injury  and  causation, 
given  the  bifurcated  responsibilities  of 
die  Department  and  the  Commission 
imder  the  Act,  the  Department  will 
continue  to  work  in  cooperation  with 
Commission  staff  in  evaluating  a 
petition. 

Paragraph  (b)(2)  deals  with  situations 
in  which  the  Department  extends  the 
period  for  determining  the  sufficiency  of 
a  petition  in  order  to  poll  or  otherwise 
detennine  industry  support  for  a 
petition.  Under  paragraph  (b)(2),  the 
Department  will  extend  the  period  only 
by  the  amount  of  time  required  to  gather 
and  analyze  information  relevant  to  the 
question  of  industry  support,  and  in  no 
case  will  the  Department  exceed  the 
maximum  period  of  40  days  authorized 
by  the  statute. 

Paragraph  (c)(2)  is  new  and 
incorporates  the  requirements  of  the 
SAA,  at  867,  regarding  the  distribution 
of  a  public  version  of  a  petition  once  the 
Department  has  made  a  determination 
to  initiate  an  investigation.  Normally, 
the  Department  will  provide  a  public 
version  of  the  ]>etition  to  all  known 
exporters.  However,  in  accordance  with 
the  SAA,  at  867,  where  the  niunber  of 
exporters  is  very  large,  the  Department 
may  provide  a  copy  of  the  petition  to  a 
trade  association,  with  instructions  to 
provide  copies  to  all  exporters. 
Alternatively,  the  Department  may 
consider  this  obligation  to  have  been 
satisfied  by  the  delivery  of  a  public 
version  of  the  petition  to  the 
government  of  the  exporting  country 
under  $  351.202(f).  In  the  latter  case,  the 
Department  will  notify  the  government 
in  question  that  its  obligation  has  been 
met  through  such  delivery.  In  addition, 
to  conserve  resources,  the  Department  is 
looking  into  the  feasibility  of  making  the 
petition  available  on  computer  diskette. 

Paragraph  (e)  is  new  and  deals  with 
the  new  statutory  requirements 
regarding  determinations  of  industry 
support  for  a  petition.  Paragraph  (e)(1) 
deals  with  the  measurement  of  domestic 
production,  an  important  issue  in  light 
of  the  fact  that  expressions  of  support  or 
opposition  for  a  petition  are  weighted 
according  to  production.  Consistent 
with  the  SAA,  at  862.  paragraph  (e)(1) 
provides  that  the  Department  may 
measure  production  on  the  basis  of 
voliune  or  value.  In  addition,  in  order  to 
provide  a  degree  of  predictability, 
paragraph  (e)(1)  also  provides  that  the 
Department  normally  will  measure 
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production  over  a  twelve-month  period. 
Because  in  certain  cases  some  period 
other  than  twelve  months  may  be  more 
appropriate,  the  Secretary  retains  the 
discretion  to  prescribe  the  precise 
period  on  a  case-by-case  basis.  However, 
normally  the  Secretary  will  use  the  most 
recent  twelve-month  period  for  which 
data  are  available. 

The  second  sentence  of  paragraph 
(e)(1)  provides  that  where  the 
Department  is  satisfied  that  actual 
production  data  for  the  relevant  period 
is  not  available,  production  levels  may 
be  established  on  the  basis  of  alternative 
data  that  the  Department  determines  to 
be  indicative  of  production  levels.  For 
example,  for  some  industries  or  firms, 
shipment  data  may  correspond  directly 
with  production  data,  and,  thus,  be  a 
reliable  alternative.  However,  because  of 
the  vast  array  of  industries  that  appear 
before  it,  the  Department  has  not 
attempted  to  specify  data  that  would  be 
an  acceptable  surrogate  in  all  cases  for 
production  data. 

Paragraph  (e)(2)  provides  that  the 
expression  of  a  position  regarding  a 
petition  may  be  treated  as  business 
proprietary  information  under 
§  351.105(c)(10),  discussed  above. 
Several  commentators  expressed 
concern  that,  if  parties  were  required  to 
state  publicly  their  position  regarding  a 
petition,  they  could  face  commercial 
retaliation.  Therefore,  business 
proprietary  treatment  may  be  necessary 
in  order  to  encourage  domestic 
producers  and  workers  to  present  their 
candid  views  regarding  a  petition. 

Paragraph  (e)(3)  sets  forth  rules 
regarding  the  weight  accorded  to  the 
positions  of  workers  and  management 
regarding  a  petition.  Consistent  with  the 
SAA,  at  862,  an  opinion  expressed  by 
workers  will  be  considered  to  be  of 
equal  weight  to  an  opinion  expressed  by 
management.  Thus,  for  example,  if  a 
union  expressed  support  for  a  petition, 
the  Department  would  consider  that 
support  to  be  equal  to  the  production  of 
all  of  the  firms  that  employ  workers 
belonging  to  the  union.  On  the  other 
hand,  if  management  and  workers  at  a 
particular  firm  expressed  opposite 
views  with  respect  to  a  petition,  the 
production  of  that  firm  would  be  treated 
as  representing  neither  support  for,  nor 
opposition  to,  the  petition. 

Paragraph  (e)(4)  reflects  sections 
702(c)(4)(B)  and  734(c)(4)(B)  of  the  Act 
and  the  SAA,  at  858-859,  which  allow 
the  Department  to  disregard,  in  certain 
situations,  opposition  to  a  petition  by 
certain  domestic  producers.  Paragraph 
(e)(4)(i)  clarifies  that  a  "related" 
domestic  producer  includes  a  domestic 
producer  related  to  a  foreign  exporter,  as 
well  as  a  domestic  producer  related  to 


a  foreign  producer.  In  this  regard,  the 
Department  believes  that  the  statutory 
requirement  that  the  Department  "shall" 
ignore  the  opposition  of  related 
domestic  producers  "unless  such 
domestic  producers  demonstrate  that 
their  interests  as  domestic  producers 
would  be  adversely  affected"  puts  the 
burden  of  demonstrating  such  an  effect 
on  those  producers.  Paragraph  (e)(4)(ii) 
clarifies  that  the  Department  may 
disregard  the  views  of  domestic 
producers  who  are  also  importers  of  the 
subject  merchandise  and  domestic 
producers  who  are  related  to  such 
importers  within  the  meaning  of  section 
771(4)(B)(ii)  of  the  Act.  In  evaluating 
whether  to  disregard  such  producers, 
the  Department  may  consider  the  import 
levels  and  percentage  of  ownership 
common  to  other  members  of  the 
domestic  industry. 

Paragraph  (e)(5)  deals  with  the 
question  of  industry  support  where  the 
petition  alleges  the  existence  of  a 
regional  industry  under  section 
771(4)(C)  of  the  Act.  The  SAA,  at  863, 
states  that  industry  support  shall  be 
assessed  "on  the  basis  of  production  in 
the  alleged  region."  Consistent  with  this 
statement,  paragraph  (e)(5)  provides 
that,  for  purposes  of  assessing  industry 
support,  the  applicable  region  will  be 
the  region  specified  in  the  petition. 

Paragraph  (e)(6)  deals  with  situations 
in  which  the  Department  may  have  to 
poll  the  industry  in  order  to  determine 
whether  the  industry  supports  a 
petition.  Paragraph  (e)(6)  clarifies  that  in 
conducting  such  a  poll,  the  Department 
will  include  in  the  poll  imions,  groups 
of  workers,  and  trade  and  business 
associations. 

Paragraph  (f)  interprets  sections 
702(c)(1)(C)  and  732(c)(1)(C)  of  the  Act, 
which  provide  for  expeditious 
investigations  involving  subject 
merchandise  that  previously  was 
covered  by  an  order  that  was  revoked  or 
a  suspended  investigation  that  was 
terminated.  Paragraph  (f)  clarifies  that 
these  provisions  of  the  Act  apply  if  the 
revocation  or  termination  occurred 
under  a  pre-URAA  version  of  the 
statute. 

Section  351.204 

Section  351.204  deals  with  issues 
relating  to  the  transactions  and  persons 
to  be  examined  in  an  investigation, 
volimtary  respondents  and  exclusions. 
Paragraph  (b)  deeds  with  the  period  of 
time  covered  by  an  investigation 
("POI").  In  a  departure  fi«m  existing 
§  353.42(b),  paragraph  (b)(1)  provides 
that  the  POI  in  an  antidumping 
investigation  normally  will  be  the  foiu- 
most  recently  completed  fiscal  quarters 
(or,  in  a  case  involving  a  nonmarket 


economy,  the  two  most  recently 
completed  fiscal  quarters)  as  of  the 
month  preceding  the  month  in  which  a 
petition  is  filed  or  in  which  the 
Department  self-initiated  an 
investigation.  The  use  of  fiscal  quarters 
is  intended  to  ease  reporting 
requirements  and  permit  more  efBcient 
verification  of  submitted  infonnation. 
However,  paragraph  (b)(1)  would  permit 
the  Department  to  use  an  additional  or 
alternative  period  in  appropriate 
circiunstances.  Paragraph  (b)(2)  codifies 
existing  practice  reganhng  the  POI  in 
countervailing  duty  investigations. 

Paragraph  (c)  deals  with  the  selection 
of  the  exporters  and  producers  to  be 
examined.  In  light  of  section  777A(cl  of 
the  Act,  paragraph  (c)  does  not  retain 
the  60  and  85  percent  thresholds  of 
existing  §  353.42(b).  Additionally, 
paragraph  (c)  permits  the  Department  to 
decline  to  examine  a  particular  exporter 
or  producer  where  all  parties  agree. 
Such  exporter  or  producer  will  be 
subject  to  the  all-others  rate,  where  such 
a  rate  is  calculated. ' 

Paragraph  (d)  deals  with  the  treatment 
of  voluntary  respondents  under  section 
782(a)  of  the  Act.  Through  its  reference 
to  section  777A(e)(2)(A)  of  the  Act, 
paragraph  (dKl)  provides  that  the 
Department  will  not  consider  volimtary 
respondents  in  investigations  conducted 
on  an  aggregate  basis  under  section 
777A(e)(2)(B)  of  tiie  Act.  As  discussed 
below,  however,  in  so-called  "aggregate 
cases,"  the  Department  will  consider 
requests  for  exclusion  under  paragraph 
(e)(3)  by  individual  exporters  or 
producera.  Paragraph  (dK2)  provides 
that  if  the  Department  accepts  a 
voluntary  response,  the  voluntary 
respondent  will  be  subject  to  the  same 
requirements  as  those  firms  initially 
selected  by  the  Department  for 
individual  examination,  including, 
where  applicable,  the  use  of  the  facts 
available.  The  piupose  of  this  provision 
is  to  ensure  that  the  Department  is  not 
burdened  with  frivolous  voluntary 
responses  fit>m  parties  that  wish  to  see 
the  preliminary  all-others  rate  before 
deciding  whether  to  withdraw  their 
request  to  be  investigated.  Finally, 
paragraph  (d)(3)  provides  for  the 
exclusion  of  voluntary  respondents  from 
the  calculation  of  the  all-olhers  rate.  The 
purpose  of  this  provision  is  to  prevent 
manipulation  and  to  maintain  the 
integrity  of  the  all-others  rate. 

Paragraph  (e)  deals  with  exclusions 
and  constitutes  a  significant  change 
bom.  prior  practice,  as  reflected  in 
§§353.14  and  355.14.  With  the 
exception  of  countervailing  duty 
investigations  conducted  on  an 
aggregate  basis,  paragraph  (e)(1) 
eliminates  the  various  certification 


requirements  of  the  prior  regulations 
and,  instead,  provides  that  any  exporter 
or  producer  that  is  individually 
examined  and  that  receives  an 
individual  weighted-average  dumping 
margin  or  countervailable  subsidy  rate 
of  zero  or  de  minimis  will  be  excluded 
from  an  order. 

In  this  regard,  the  Department  is 
considering  whether  there  should  be 
separate  exclusion  rules  for  firms,  such 
as  trading  companies,  that  sell,  but  do 
not  produce,  -subject  merchandise.  For 
example,  one  alternative  would  be  to 
limit  the  exclusion  of  a  non-producing 
exporter  to  subject  merchandise 
produced  by  those  producers  that 
supplied  the  exporter  during  the  period 
of  investigation.  However,  before 
issuing  final  rules,  the  Department  is 
interested  in  receiving  additional  public 
comments  regarding  this  issue. 

Paragraph  re)(2)  clarifies  that,  while 
no  exporter  will  be  excluded  from  an 
investigation  as  a  result  of  a  preliminary 
determination,  those  found  to  have  zero 
or  de  minimis  rates  will  not  be  subject 
to  provisional  measures. 

Paragraph  (e)(3]  explains  that,  where 
a  countervailing  duty  investigation  is 
conducted  on  an  aggregate  basis  under 
section  777A(e)(2)(B)  of  the  Act, 
individual  responses  will  be  accepted 
for  purposes  of  establishing  exclusion. 
However,  consistent  with  section 
782(a)(2)  of  the  Act,  the  niunber  of  such 
responses  must  not  be  so  large  that 
individual  examination  of  such 
exporters  or  producers  would  be  unduly 
burden&ome  and  inhibit  the  timely 
completion  of  the  investigation. 
Responses  submitted  in  support  of  a 
request  for  exclusion  must  include  a 
certification  that  the  party  received  zero 
or  de  minimis  net  countervailable 
subsidies  and  a  calculation 
demonstrating  the  basis  for  that 
conclusion.  Additionally,  because  the 
countervailable  subsidy  rate  for  a 
reseller  normally  is  based  on  the 
producer's  rate,  an  exporter  that  is  not 
the  producer  of  subject  merchandise 
must  provide  a  certification  fit>m  the 
suppliers  or  producers  of  the 
merchandise  that  the  exporter  sold 
during  the  period  of  investigation, 
stating  that  those  persons  also  received 
zero  or  de  minimis  net  countervailable 
subsidies.  Finally,  an  exporter  or 
producer  seeking  exclusion  also  roust 
submit  a  certification  from  the 
government  that  the  government  did  not 
provide  the  firm  with  net 
countervailable  subsidies  abovu  de 
minimis.  An  exporter  or  producer 
requesting  exclusion  may  be  required  to 
provide  more  detailed  information 
regarding  the  nature  and  amount  of  any 
countervailable  subsidies  received.  If 


the  Department  determines  that  an 
exporter  or  producer  seeking  exclusion 
has  received  net  countervailable 
subsidies  above  de  minimis,  that  firm 
will  not  be  excluded  from  a 
countervailing  duty  order  and  ^Aill  be 
subject  to  the  country-wide  subsidy  rate 

Section  351.205 

Section  351  205  deals  with 
preliminary  antidumping  and 
countervailing  duty  determinations,  and 
is  based  on  existing  sections  353  15  and 
355.15. 

Section  351.206 

Section  351 .206  deals  with  critical 
circumstances  findings,  and  is  little 
changed  from  existing  ^§  353.16  and 
355.15.  However,  the  reader  should  note 
that  the  statutory  prerequisites  for  a 
finding  of  critical  circumstances  have 
changed.  See  sections  705(a)(2)  and 
735(a)(3)  of  die  Act. 

Section  351.207 

Section  351.207  deals  with  the 
termination  of  investigations,  sooiething 
that  typically  occurs  through  a 
withdrawal  of  th«  petition  Section 
351.207  is  based  on  existing  ^^  353.17 
and  355.17,  and  the  principaJ  changes 
are:  (1)  the  last  sentence  of  paragraph 
(b)(1)  contains  a  croas-referenoe  to  the 
statutory  and  regulatofy  provisions  that 
deal  with  the  treatment  in  a  subsequent 
investigation  of  rei.  ords  compiM  in  an 
investigation  in  which  the  petition  is 
withdrawn,  and  (2)  paragraph  (c) 
references  the  Department's  authority, 
pursuant  to  section  782(h)(1)  of  the  Act. 
to  terminate-an  investigation  due  to  lack 
of  interest  As  the  SA.\.  at  864,  makes 
clear,  the  Department's  authority  to 
caiT)'  out  a  no-interest  terminaticm  is 
unaffected  bv  those  provisions  of  the 
statute  prohibiting  the  post-initiation 
reconsideration  of  industry  support  for 
a  petition 

Section  351.208 

Section  3 *>  1.208  deals  with 
suspension  agreements  and  .suspended 
investigations,  and  is  based  on  existing 
§§353.18  and  355  18  The  most 
significant  changes  reflected  in 
§  351.208  relate  to  the  new  statutory 
provisions  regarding  suspension 
agreements  in  regional  industry  cases 
(paragraphs  lf){l)(ii).  (n(2)(iij.  and 
(f)(3)i  In  this  regard,  paragraphs  (f)(l)(»i) 
and  (f)(2)(ii)  address  situations  in  which 
the  Commission  finds  a  regional 
industry  in  its  final  determination,  but 
not  in  its  preliminary  determination.  If 
the  Commission  finds  a  regional 
industT)'  in  its  preliminary 
determination,  the  .Secretary  still  could 
accept  a  regional  industry  suspension 
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agreement  under  section  704(1)  and 
section  734(m)  of  the  Act,  but  the 
procedures  and  deadlines  in  paragraphs 
(f)(lHi)  and  (f)(2](i)  would  apply.  In 
addition,  it  should  be  noted  that 
paragraph  (f)(2)  lists  some,  but  not  all. 
of  the  procediual  steps  required  by  the 
Act  with  respect  to  the  suspension  of  an 
investigation. 

In  addition,  the  deadlines  for 
initialling  and  signing  suspension 
agreements  have  been  advanced.  Under 
current  practice,  consideration  of  a 
suspension  agreement  and  briefing  and 
drafting  of  comments  in  preparation  for 
a  final  determination  occur 
simultaneously,  thereby  creating  an 
enormous  biuden  on  parties  and  on  the 
Department.  The  proposed  rule  allows 
parties  to  propose  a  suspension 
agreement  within  15  days  of  a 
preliminary  antidumping 
determination,  or  within  5  days  of  a 
preUminary  countervailing  duty 
determination.  In  an  antidumping 
investigation,  parties  may  also  request 
an  extension  of  the  final  determination. 
An  extension  will  not  affect  the  time 
allotted  for  consideration  of  a 
suspension  agreement,  only  the  time 
allotted  for  preparation  of  the  final 
determination.  In  a  countervailing  duty 
investigation,  the  period  for 
consideration  of  a  suspension  agreement 
would  be  expedited  because  no 
extension  of  the  final  determination  is 
possible,  unless  the  investigation  is 
aligned  with  a  companion  antidumping 
investigation  or  an  upstream 
investigation  is  initiated.  While  the 
suspension  agreement  is  under 
consideration,  the  briefing  and  hearing 
schedule  would  be  postponed.  The 
proposed  timeline  will  reduce  burdens 
on  all  parties  by  eliminating  the  need  to 
file  case  briefs,  rebuttal  briefs,  and  to 
participate  in  a  hearing,  if  a  suspension 
agreement  is  accepted. 

Section  351.209  \ 

Section  351.209  deals  with  the 
violation  of  suspension  agreements. 
Although  §  351.209  is  largely  identical 
to  existing  §§  353.19  and  355.19,  there 
are  a  few  changes  worth  noting.  First,  in 
several  places,  the  term  "a  signatory" 
has  been  substituted  for  "exporters." 
This  change  from  the  plural  to  the 
singular  is  intended  to  clarify  that  the 
actions  of  a  single  signatory  can 
constitute  a  violation  of  a  suspension 
agreement. 

Second,  paragraph  (b)(2)  provides  that 
if.  as  a  residt  of  a  violation,  the 
Department  resumes  a  suspended 
investigation  that  had  not  been 
completed  under  sections  704(g)  or 
734(g)  of  the  Act,  the  Department  may 
update  previously  submitted 


information,  where  appropriate,  for 
purposes  of  making  a  final 
determination.  For  example,  if  a 
considerable  amount  of  time  has  passed 
since  the  POI  of  the  original 
investigation  or^f  there  have  been 
significant  changes  in  market 
circumstances,  it  might  be  inappropriate 
to  make  a  final  determination  on  the 
basis  of  dated  information.  This  issue 
has  arisen  in  prior  cases,  and  paragraph 
fb)(2)  is  intended  to  clarify  the 
Department's  authority  to  seek  updated 
information  in  these  types  of  situations. 

Section  351.210 

Section  351.210  deals  with  final 
determinations  in  investigations,  and  is 
little  changed  from  existing  §§  353.20 
and  355.20.  One  change  worth  noting  is 
that  because  the  URAA  eliminated  the 
preference  for  a  coimtry-wide  rate  in 
coimtervailing  duty  investigations, 
§  351.210  lacks  a  provision  comparable 
to  existing  §  355.20(d). 

Section  351.211 

Section  351.211  deals  with  the 
issuance  of  antidumping  duty  and 
countervailing  duty  orders,  and  is  based 
on  existing  §§353.21  and  355.21.  The 
most  significant  new  provision  is 
paragraph  (c),  which  implements 
sections  706(c)  and  736(d)  of  the  Act 
regarding  the  coverage  of  orders  issued 
in  investigations  where  the  Commission 
has  identified  a  regional  industry. 
Paragraph  (c)  establishec  procedures  by 
which  an  exporter  or  producer  that  did 
not  supply  the  region  during  the  POI 
may  be  excepted  from  the  assessment  of 
duties. 

Section  351.212 

Section  351.212  is  new,  and  deals 
with  matters  related  to  the  assessment  of 
antidumping  and  countervailing  duties. 
Although  portions  of  §  351.212  are 
based  on  provisions  of  the  Department's 
current  regulations,  other  portions  are 
entirely  new. 

Paragraph  (b)  deals  with  the 
assessment  of  duties  as  the  result  of  a 
review.  Paragraph  (b)(1)  establishes 
rules  regarding  the  assessment  of 
antidumping  duties.  By  way  of 
background,  when  the  Department 
assumed  responsibility  for  the 
administration  of  the  antidumping  law 
in  1980.  it  inherited  from  its 
predecessor,  the  U.S.  Customs  Service, 
the  practice  of  issuing  assessment 
instructions  in  the  form  of  so-called 
"master  lists."  Typically,  a  master  list 
would  list  each  entry  (or  each 
shipment).  Over  time,  the  Department 
encountered  numerous  problems  in 
creating  master  lists.  For  example, 
because  dumping  ntargins  are  calculated 


on  the  basis  of  sales,  the  creation  of  a 
master  Ust  requires  the  abiUty  to  link 
each  U.S.  sale  to  a  corresponding 
customs  entry.  Frequently,  this  is  an 
impractical  task  for  both  the  Department 
and  exporters  and  importers.  For 
example,  if  sales  are  made  after 
importation,  the  U.S.  affiliate  (or 
consignee)  of  the  foreign  exporter 
usually  will  not  maintain  records  that 
link  each  sale  to  an  imaf&tiated 
customer  to  a  corresponding  customs 
entry.  Similarly,  when  the  Department 
examines  sales  by  a  foreign  producer  to 
intermediaries  outside  the  United 
States,  such  as  foreign  trading 
companies,  the  producer  normally  does 
not  have  the  information  that  would 
allow  the  Department  to  identify  the 
specific  customs  entries  that  correspond 
to  specific  sales  to  the  intermediaries. 

Tnis  inability  to  link  sales  to  entries 
also  has  prevented  the  Department  from 
conducting  reviews  on  the  basis  of 
merchandise  entered  during  a  particular 
review  period.  Where  this  type  of 
problem  exists,  the  Department  has  been 
forced  to  define  review  periods  on  the 
basis  of  shipments  or  sales  during  the 
period. 

One  method  df  dealing  with  this 
problem  would  be  to  require 
respondents  to  maintain  records  in  such 
a  way  that  sales  can  be  linked  to  entries. 
However,  such  a  requirement  would 
impose  a  biu-den  on  respondents  that 
would  be  disproportionate  to  the  minor 
gains  in  the  precision  of  duty 
assessments,  and  simply  would  render 
an  already  complex  process  even  more 
complex.  Therefore,  commercial  reality 
and  the  need  to  streamline  the 
administration  of  the  antidumping  law 
have  caused  the  Department  to  rely  on 
the  use  of  duty  assessment  rates  instead 
of  entry-by-entry  master  lists.  In  the 
interests  of  clarity  and  predictability,  we 
beheve  that  this  practice  should  be 
codified  in  the  regulations. 

With  respect  to  the  use  of  duty 
assessment  rates,  the  Department 
believes  that,  except  in  unusual 
situations,  we  should  assess  duties  on 
subject  merchandise  entered  during 
each  review  period.  Therefore, 
paragraph  (b)(1)  provides  that  the 
Department  normally  will  calculate  a 
duty  assessment  rate  based  on  sales 
reviewed,  and  will  apply  those  rates  to 
entries  made  during  the  review  period. 
In  all  cases,  this  will  result  in  the 
assessment  of  duties  on  merchandise 
entered  during  the  review  period.  To  the 
extent  possible,  these  assessment  rates 
will  be  specific  to  each  importer, 
because  the  amount  of  duties  assessed 
should  correspond  to  the  degree  of 
dumping  reflected  in  the  price  pWd  by 
each  importer.  Where  possible,  we  will 


base  assessment  rates  on  the  entered 
value  of  the  sales  examined  in  the 
review.  If  entered  values  are  not 
available,  it  may  be  necessary  to  use 
imit  rates. 

For  example,  assume  that  a  U.S. 
importer  (affiliated  with  the  foreign 
exporter)  sells  after  importation  iwo 
different  products.  A  and  B,  both  o? 
which  are  subject  to  an  antiHumping 
order.  The  Department  re\  iews  sales 
totalling  100  tons  of  product  A  ana  :''.00 
tons  of  product  B.  The  entered  value  of 
the  merchandise  during  t'fie  review 
period  was  $40  per  ton  for  product  A 
and  $30  per  ton  for  product  B.  The 
absolute  diunping  margm  found  ^or  all 
of  the  sales  was  $100.  In  *his  exampte. 
the  assessment  rate  would  »ie  '.(•'  percent 
l($100/($40xl00  +  SSOxAfiO)  =  »U" 
percent).  Put  differently,  ii  's  the  rate  of 
dumping  reflected  in  these  sales  relative 
to  the  entered  value  of  the  meichandi.se 
We  would  collect  aiiliuuiiioiufe  nulies 
on  merchandise  entered  during  the 
review  period  by  aopiymg  »his  10 
percent  rate  to  the  entered  "alue  uf  each 
of  those  entries. 

The  Department  beiieves  thai,  excwpi 
in  unusual  situations,  it  should  u«it 
abandon  the  objective  of  cissessmg 
duties  on  the  basis  o(  entries,  <»ven  when 
it  is  not  possible  to  precisely  link  sates 
to  entries.  In  mosi  aatiaumpintj 
proceedings,  it  is  necessary  to  assess 
duties  on  the  basis  ot  entries  m  .irder  to 
maintain  continuity  witn  periods  ot  no 
review  and  io  avoid  Lht  over-  or 
undercoUection  of  duties  Moreover, 
because  we  typically  .jannot  linx  sales 
to  entries,  we  currently  have  no  means 
of  collecting  pretuseiy  .u'  dmouni  ot 
duties  equal  to  the  total  absolute 
dumping  margin  calculated  for  the  sale 
reviewed.  This  would  require  exact 
knowledge,  for  each  imuorter.  as  to  the 
total  quantity  or  value  oi  unliquidated 
entries  during  the  review  period, 
information  that  often  is  dUfficult  or 
impossible  to  obtain. 

The  Departmen'  intends  to  continue 
to  use  master  fists  in  situations  where 
there  are  few  shipmeuis.  and  to  assess 
duties  on  the  basis  oi  inerchandise  sold 
or  shipped  if  warranted  by  the  pattern 
of  imports  and  sales.  We  also,  will 
evaluate  the  effect  of  reconciliation 
entries,  which  are  authorized  by  the 
Customs  Modernization  Act,  on  the 
duty  assessment  process,  and  we  may 
collect  duties  on  the  basis  of 
merchandise  sold  or  shipped  if  a 
reconcihation  entry  is  used. 

Paragraph  (b)(2)  deals  with  the 
assessment  of  coimtervailing  duties,  and 
is  consistent  with  ciurent  practice. 

Paragraph  (c)  deals  with  the  automatic 
assessment  of  duties  in  situations  where 
an  administrative  review  of  an  order 


imder  §351.213  is  not  requested,  and  is 
based  on  existing  §§  353.22(e)  and 
355.22(g).  Paragraph  {c)(3)  is  new,  and 
provides  that  automatic  assessment  will 
not  occur,  even  though  an 
administrative  review  is  not  requested, 
if  the  merchandise  in  question  is  subject 
to  a  new  shipper  review  mder  §  351.214 
or  -m  axpeflited  antidumuing  review 
under  §351.215. 

Paragraph  (d)  deals  with  the 
provisional  measures  deposit  cap,  and  is 
based  on  existing  §§  353.23  and  355.23. 
Tht!  language  of  paragraph  (d)  has  'leen 
revised  *.o  reflect  the  new  concept  of 
assessment  rates  in  paragrapli  (b). 
r'inaity.  uaragraph  (ej  deals  with  hiterest 
on  over-  and  imderpayments  of 
estimated  duties,  and  is  little  changed 
>rom  existing  §§il53.X4  and  355.24. 

Section  351.213 

.Section  35i.213  deals  %vith 
adminisriative  reviews  under  section 
75Ufl)(l)  ot  the  .Act.  .Section  351.213  \s 
ba.sed  '»rge(v  on  existing  §^  353. >.2  and 
355. 2ii,  t»ut  certain  (Jianges  «re  woitii 
noting. 

Paia>4raph  ic)  esUi)iishes  a  new 
•»r<K:edure  by  whicn  die  Secretary  upon 
•ecjuest  mav  oeiRv  tj\e  •nitjat'on  of  an 
HOP'uusudiivH  reviev  for  one  year,  "tie 
nurpose  of  ihis  nnivision  ';•  fo  simplify 
be  review  process  and  reauce  the 
burden  on  -il]  •'onciemed  by  allowing  the 
Department,  in  eftect.  to  cover  two 
-«view  nerittls  w  a  single  review 
However,  the  Serretar}'  wiil  not  deter  an 
administrative  review  it  one  oi  »he 
parties  identified  in  the  regulation 
objects  to  deferral. 

Paragraph  (d)  deals  with  the 
rescission  (previously  referred  to  as 
'termiiiatiou  ']  of  administxative 
reviews,  and  clarifies  that  the 
Department  may  rescind  a  review  that 
the  Secretary  self-initiated  or  in  which 
there  are  no  entries,  exports,  or  sales  to 
be  reviewed. 

Paragraph  (e)(2)  codifies  existing 
practice  regarding  the  period  of  review 
for  countervailing  duty  administrative 
reviews,  and  is  similar,  but  not 
identical  to  the  period  covered  by 
investigations  imder  §  .151.204(b)(2). 

Paragraph  (f)  deals  with  the  treatment 
of  volimtar>^  respondents  in 
administrative  reviews,  and  provides 
that  volimtary  respondents  will  be 
treated  in  the  same  manner  as  in  an 
investigation. 

Paragraph  (g)  cross-references  new 
§351.221.  a  new  provision  which 
consolidates  in  one  place  the 
procedures  to  be  applied  in  the  different 
types  of  reviews  provided  for  by  the 
Act. 

Paragraph  (h)  sets  forth  deadlines  for 
issuing  preliminary  and  final  results  of 


administrative  reviews,  and  also 
provides  for  extensions  to  those 
deadlines. 

Paragraph  (j)  estabUshes  procedures 
for  the  analysis  of  the  absorption  of 
antidiunping  duties  under  section 
751(aM4)  of  the  Act.  The  Department 
will  make  a  determination  regarding 
duty  absorption  in  administrative 
reviews  initiated  in  the  second  and 
fourth  years  after  the  issuance  of  an 
antidumping  order.  In  addition,  if  an 
order  remains  in  existence  following  a 
sunset  review  under  section  751(c)  of 
the  Act,  the  Department  will  make  a 
duty  absorption  determination  in  the 
second  and  fourth  years  following  the 
Department's  determination  in  the 
simset  review.  However,  the  Department 
will  make  a  determination  regarding 
duty  absorption  only  if  a  request  for 
such  a  determination  is  made  within  30 
days  of  the  initiation  of  the 
administrative  review.  For  transition 
orders,  rexiews  initiatet^  m  1996  wiil  he 
considered  'mtiated  in  the  second  year 
and  reviews  initiated  in  1998  will  be 
considered  initiated  in  the  fourth  year. 

•Paragraph  (k)  deals  with 
administrative  reviews  of  counter\ailing 
■iutv  oroers  that  are  conducted  on  an 
aggregate  basis.  Paragraph  (k)(l) 
establishes  a  procedure  under  which  an 
individual  exporter  or  producer  may 
seek  a  zero  rate.  This  procedure  is 
modeled  on  §  351.204(e)(3).  discussed 
above,  which  deals  with  requests  for 
exclusion  in  countervailing  duty 
investigation.?  conducted  on  an 
aggregate  basis.  As  with  requests  for 
exclusion,  the  Secretary  will  consider 
requests  for  zero  rates  to  the  pxtpnt 
practicable.  Paragraph  (k)(2)  provides 

hai.  where  an  administrative  review  of 
1  countervailing  duty  order  is 

onducted  on  an  aggregate  basis,  the 
coiintrv-wide  rate  calculated  in  ^uch  a 
review,  if  an\.  will  supei-sede.  fur  cash- 
deposit  purposes,  rates  calculated  in  a 
pnnr  segment  of  the  proceeding,  with 
the  exception  of  zero  'ates  determined 
imder  paragraph  (k)[l) 

Section  351.214 

Section  351  214  sets  forth  the 
procediu-es  for  conducting  new  shipper 
reviews,  a  new  procedure  contained  in 
section  751(a)(2)  of  the  .^ct.  This  section 
also  establishes  a  procedure  for 
conducting  an  expedited  review  of 
exporters  that  are  not  individually 
examined  in  counter\ ailing  duty 
investigations.  Certain  features  of 
§  351.214  merit  discussion. 

Paragraph  fb)  sets  forth  the 
procedtues  for  requesting  a  new  shipper 
review.  Under  paragraphs  (b)(1).  (b)(2), 
and  (b)(3),  the  requester  must  provide 
certifications  demonstrating  that  the 
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party  is  a  bona  fide  new  shipper.  The 
purpose  of  these  certifications  is  to 
ensure  that  new  shipper  status  is  not 
achieved  through  mere  restructviring  of 
corporate  organizations  or  channels  of 
distribution.  In  accordance  with  the 
SAA.  at  875,  this  provision  also  makes 
clear  that  parties  will  not  be  granted 
new  shipper  status  merely  because  they 
were  not  individually  examined  during 
the  investieation. 

Paragrapn  (b)(4)  requires  the 
requesting  party  to  doomaent  the  entry 
date  of  the  shipment  which  establishes 
the  basis  for  the  new  shipper  review,  as 
well  as  the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  If  the  requesting  party  cannot 
provide  such  information  it  may,  in  the 
alternative,  provide  documentation 
establishing  the  date  on  which  the 
merchandise  was  shipped.  The  date  of 
first  entry  (or  the  date  of  shipment)  will 
be  used  to  establish  the  timeliness  of  the 
request  for  a  new  shipper  review  under 
§  351.214(c). 

In  the  case  of  a  countervailing  duty 
order,  paragraph  (b)(5)  requires  the 
requesting  party  to  certify  that  it  has 
informed  the  government  of  the 
exporting  country  that  the  government 
wiU  be  required  to  provide  a  full 
questionnaire  response.  This 
requirement  is  intended  to  put  parties 
on  notice  that,  in  a  review  of  a 
countervailing  duty  order,  the  party  will 
have  to  have  the  cooperation  of  the 
government.  By  requiring  at  the  outset 
a  certification  that  the  government  has 
been  put  on  notice  of  the  review,  the 
Department  hopes  to  minimize 
situations  in  which  it  will  be  forced  to 
rely  upon  the  facts  available. 

Paragraph  (c)  clarifies  that  a  request 
for  a  new  shipper  review  must  be 
submitted  no  later  than  one  year  after 
the  date  of  the  first  shipment  to  the 
United  States.  By  setting  this  deadline, 
the  Department  clarifies  that  the  statute 
is  intended  to  provide  a  new  shipper  an 
opportunity  to  obtain  its  own  rate  on  an 
expedited  basis,  and  not  to  permit 
shippers  to  request  expedited  reviews 
long  after  the  first  shipment  has  taken 
place. 

Paragraph  (d)  deals  with  the  time  for 
initiating  new  shipper  reviews,  and 
provides  an  illustrative  example. 
Paragraph  (f)  permits  the  Secretary  to 
rescind  a  new  shipper  review  upmn  the 
request  of  the  new  shipper  made  within 
60  days  of  the  initiation  of  the  review. 
In  addition,  the  Secretary  may  rescind  a 
new  shipper  review  if  the  Secretary 
ctMicludes  that:  (i)  There  were  no 
entries,  exports,  or  sales  (as  appropriate) 
during  the  standard  period  of  review  for 
a  new  shipper  review,  and'(ii)  an 
expansion  of  the  standard  period  to 
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include  entries,  exports,  or  sales  would 
prevent  the  timely  completion  of  the 
new  shipper  review.  This  might  occur, 
for  example,  in  an  antidumping 
proceeding  where  a  new  shipper  exports 
merchandise.to  an  affiliated  U.S. 
importer,  but  the  importer  does  not 
resell  the  merchandise  to  an  unaffiliated 
U.S.  purchaser  within  the  standard 
period  of  review.  Although  the 
Secretary  would  have  the  discretion  to 
expand  the  period  of  review  to  cover  a 
subsequent  resale,  if  the  merchandise 
has  not  been  resold  within  a  reasonable 
period  of  time  following  the  end  of  the 
standard  review  period,  the  Secretary 
could  rescind  the  new  shipper  review. 
The  new  shipper  still  would  have  the 
option  of  requesting  a  new  shipper 
review  if  and  when  the  merchandise 
was  resold. 

Paragraph  (g)  deals  with  the  period  of 
review.  New  shipper  reviews  in 
antidumping  proceedings  normally  will 
cover  a  period  of  six  months  or  one 
year,  depending  on  whether  the  review 
was  initiated  following  the  anniversary 
month  or  the  semiannual  anniversary 
month.  In  a  countervailing  duty 
proceeding,  the  period  of  review  will  be 
the  same  as  in  an  administrative  review. 
However,  because  of  the  novelty  of  the 
new  shipper  review  procedure,  the 
period  of  review  may  change  as  the 
Department  gains  experience  in  this 
area.  It  is  the  Department's  intent  to 
apply  paragraph  (g)  in  a  flexible  manner 
so  that  the  Department  may  expand  the 
standard  period  of  review  to  cover  the 
first  exportation  of  a  new  shipper, 
provided  that  any  such  expansion  of  the 
period  of  review  does  not  prevent  the 
completion  of  the  review  within  the 
statutory  time  limits. 

Because  new  shipper  reviews  may  be 
requested  at  any  time,  but  are  initiated 
only  at  six-month  intervals,  the 
Department  may  find  that  the  Customs 
Service  has  liquidated  the  relevant 
entries  based  upon  instructions  issued 
under  the  automatic  assessment 
provisions  of  §351. 212(c).  Although  the 
Department  may  be  forced  to  review 
entries  that  already  have  been 
liquidated,  this  should  not  be 
interpreted  as  a  change  in  the 
Department's  general  pohcy  of  refusing 
to  conduct  administrative  reviews  of 
liquidated  entries. 

Paragraph  (h)  cross-references  section 
351.221,  which,  as  discussed  above, 
contains  procedural  rules  for  the  various 
types  of  reviews  conducted  by  the 
Department.  Here,  we  should  note  that 
under  §  351.221(b)(6),  the  results  of 
review  will  form  the  basis  for  the 
assessment  of  duties  on  unliquidated 
entries.  Some  commentators  have 
argued  that  the  Department  should 


exclude  a  new  shipper  fiom  an  order  if 
the  E)epartment  determines  in  a  new 
shipper  review  a  zero  or  de  minimis 
rate.  The  Department  has  not  adopted 
this  suggestion  for  the  following 
reasons.  Section  751(a)(2)  implements 
obligations  arising  under  both  the  AD 
Agreement  and  the  SCM  Agreement,  but 
during  the  Uruguay  Roimd  negotiations, 
the  subject  of  new  shippers  was 
negotiated  primarily  in  connection  with 
the  AD  Agreement.  The  negotiating 
history  of  the  AD  Agreement  indicates 
that  while  a  propostd  was  made 
regarding  the  exclusion  from  an  order  of 
new  shippers  foimd  to  be  selling  at  non- 
dumped  prices,  this  proposal  was  not 
included  in  the  final  AD  Agreement. 
Thus,  the  purpose  of  the  new  shipper 
review  procedure  merely  was  to  provide 
an  expedited  review  of  imports  already 
considered  to  be  subject  to  an  order.  We 
note  that  we  invite  comment  on  our 
proposal  to  change  the  rules  governing 
revocation,  §  351.222,  and  that  these 
rules  apply  to  new  shippers. 

Finally,  paragraph  (j)  addresses 
situations  in  which  a  new  shipper  may 
be  subject  to  more  than  one  review  or 
more  than  one  request  for  review.  For 
example,  a  new  shipper  might  request  a 
new  shipper  review  notwithstanding  the 
fact  that  the  new  shipper  is  already 
subject  to  an  administrative  review 
imder  §  351.213.  To  minimize  the 
potential  for  confusion  and  to  conserve 
administrative  resources,  paragraph  (j) 
permits  the  Department  to  terminate  a 
review,  in  whole  or  in  part,  including  a 
new  shipper  review.  Paragraph  (j)  also 
would  permit  the  Department  to 
conduct  an  administrative  review  under 
§  351.213  of  less  than  the  normal  one 
year  review  period.  Paragraph  (j)  also 
permits  the  Department  to  conduct  a 
new  shipper  review  conciurently  with 
an  administrative  review  under  section 
351.213,  if  the  new  shipper  is  willing  to 
waive  the  time  limits  for  a  new  shipper 
review  set  forth  in  paragraph  (i).  If  a 
new  shipper  waives  the  time  limits,  all 
other  provisions  of  §  351.214,  including 
the  bonding  provision  of  paragraph  (e), 
will  continue  to  apply  for  the  duration 
of  the  new  shipper  review. 

To  implement  Article  19.3  of  the  SCM 
Agreement,  paragraph  (k)  expands  the 
new  shipper  review  procedure  to  cover 
exporters  that  were  not  individually 
examined  in  a  countervailing  duty 
investigation  where  the  Secretary 
limited  the  investigation  imder  section 
777A(e)(2)(A)  of  the  Act.  There  are  a  few 
important  differences  between  this 
procedure  and  the  procedure  for  a 
regular  new  shipper  review.  First,  to 
allow  the  Department  to  manage  its 
limited  resources  efficiently,  a 
noninvestigated  exporter  desiring  an 


expedited  review  must  file  a  request 
within  30  days  of  the  publication  of  a 
countervailing  duty  order.  This  is  a 
reasonable  time  limit,  because  a 
noninvestigated  exporter  will  be  aware 
of  its  status  long  before  an  order  is 
published.  Second,  because  the 
noninvestigated  exporter  does  not 
quahfy  as  a  new  shipper,  the  Secretary 
will  not  permit  a  bond  to  be  substituted 
for  a  cash  deposit  of  estimated  duties. 

Section  351.215 

Section  351.215  deals  with  expedited 
antidumping  reviews  under  section 
736(c)  of  the  Act.  But  for  stylistic  and 
formatting  changes,  section  351.215  is 
unchanged  from  existing  §  353.22(g). 

Section  351.216 

Section  351.216  deals  with  changed 
circiunstances  reviews  under  section 
751(b)  of  the  Act.  Again,  except  for 
styUstic  and  formatting  changes,  this 
provision  is  unchanged  firom  existing 
§§  353.22(f)  and  355.22(h). 

Section  351.217 

Section  351.217  deals  with  reviews 
under  section  751(g)  of  the  Act.  Section 
751(g)  estabhshes  a  mechanism  for 
reviewing  a  countervailing  duty  order  to 
take  account  of  the  outcome  of  a 
subsidies-related  WTO  dispute. 

Section  351.218 

Section  351.218  deals  with  sunset 
reviews  under  section  751(c)  of  the  Act. 
In  accordance  with  section  751(c), 
paragraph  (c)  provides  that  the 
Department  will  publish  a  notice  of 
initiation  no  later  than  30  days  before 
the  fifth  anniversary  date  of  an  order  or 
suspended  investigation.  As  described 
in  the  SAA,  at  882,  the  Department  may 
initiate  a  sunset  review  at  an  earlier 
date,  at  the  request  of  a  domestic 
interested  party.  The  purpose  of  this 
provision  is  to  enable  the  Conunission 
to  conduct  a  cumulative  injury  analysis. 
However,  if  the  Department  determines 
that  the  party  requesting  an  early  sunset 
review  is  related  to  a  foreign  exporter  or 
producer  or  is  an  importer  (or  is  related 
to  an  importer)  within  the  meaning  of 
section  771(4)(B)  of  the  Act  and 
§  351.203(e)(4),  the  Department  may 
decline  such  a  request. 

With  respect  to  sunset  reviews,  the 
Department  would  like  to  remind 
parties  that  section  751(c)(3)(A)  of  the 
Act  requires  the  Department  to  make  a 
final  sunset  determination  within  90 
days  of  the  notice  of  initiation  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation.  Therefore,  once 
the  Department  publishes  a  notice  of 
initiation  of  a  sunset  review,  parties  will 
receive  no  further  notice  of  the  review 


unless  and  until  they  provide  such 
information. 

Section  351.219 

Section  351.219  deals  with  section 
753  of  the  Act.  In  general,  section  753 
of  the  Act  provides  a  mechanism  for 
providing  an  injury  test  in  the  case  of 
countervailing  duty  orders  that  (i) 
pertain  to  a  Subsidies  Agreement 
country,  and  (ii)  were  issued  under 
section  303  of  the  Act  without  an  injury 
test.  Under  section  753,  upon  request, 
the  Commission  will  conduct  an 
investigation  to  determine  if  a  U.S. 
industry  is  likely  to  be  materially 
injured  if  a  countervailing  duty  order  is 
revoked.  If  the  Commission's 
determination  is  negative,  or  if  no 
request  for  an  investigation  is  received, 
the  Department  will  revoke  the  order. 

Section  351.219  differs  from  §  355.40. 
which  the  Department  issued  as  an 
interim-final  rule  on  May  11.  1995  (60 
FR  25130.  25139).  The  principal  change 
is  that  we  have  eliminated  provisions 
that  merely  repeated  the  language  of 
section  753.  However,  consistent  with 
the  SAA.  at  942-943.  paragraph  (b) 
continues  to  provide  that  the  Secretary 
will  notify  domestic  interested  parties 
as  soon  as  possible  after  the  opportunity 
for  requesting  a  section  753 
investigation  arises. 

Section  351  220 

Section  351.220  deals  with  reviews 
conducted  at  the  request  of  the 
President  under  section  762  of  the  .\ct. 
But  for  StyUstic  and  formatting  changes, 
§351.220  is  imchanged  from  existing 
§355.22(1). 

Section  35 '.221 

Section  351.221  consolidates  in  one 
section  the  procedural  actions  that  the 
Department  will  take  with  respect  to  the 
various  types  of  reviews  provided  for 
under  the  Act.  Paragraph  (b)  is  in  the 
nature  of  a  generic  provision,  and  is 
based  on  existing  §§  353.22(c)  and 
355.22(c).  Paragraph  (c)  contains  special 
rules  for  particular  types  of  reviews. 

Section  351.222 

Section  351.222  deals  with  the 
revocation  of  orders  and  termination  of 
suspended  investigations. 

Paragraph  (b),  wnich  deals  with 
revocation  or  termination  based  on  the 
absence  of  dumping,  is  substantively 
unchanged  from  existing  §  353.25(a). 
Paragraph  (c)  retains  the  current 
requirements  (found  in  §  355.25(a))  for 
revocation  or  termination  based  on  the 
absence  of  countervailable  subsidies.  As 
provided  in  §  351.213(e)  and 
§  351.204(d).  the  Department  generally 
will  not  consider  voluntary  respondents 


in  an  administrative  review  of  a 
countervailing  duty  order  that  is 
conducted  on  an  aggregate  basis  under 
section  777A(e)(2)(B)  of  the  Act. 
However,  the  requirements  for  a 
company-specific  revocation  set  forth  -n 
paragraph  (c)(3)  may  be  satisfied  in  a 
proceeding  conducted  on  an  aggregate 
basis  by  the  submission  of  certiflcatiuos 
that  the  company  received  zero  or  de 
minimis  countervailable  subsidies.  5>ee 
§  351.222(e)(2)(iii;.  As  in  the  i.ase  of 
exclusions,  the  Department  is 
considering  whether  there  should  be 
separate  revocation  rules  fur  finns,  such 
as  trading  companies,  that  sell,  but  do 
not  produce,  subject  merchandise.  One 
alternative  would  be  to  hmit  the 
revocation  of  a  non-produting  t!Xpor!er 
to  subject  merchandise  produce  J  by 
those  producers  that  suppUed  the 
exporter  prior  to  revocation.  However, 
before  issuing  final  rules,  the 
Department  is  interested  in  receiving 
additional  public  comments  regarding 
this  issue. 

Under  tiie  currt::ni  regulations  a 
company  must  have  been  the  subiert  -i* 
three  (or,  in  a  countervailing  duty 
proceeding,  five)  consecutive 
administrative  reviews  in  o;der  to 
qualify  for  a  company-specific 
revocation.  One  consequence  of  this 
policy  is  that  it  forces  companies  to 
request  administrative  reviews  thtil  \twv 
might  not  othen^ise  request,  thereby 
needlessly  adding  to  the  Dspartment's 
workload. 

In  an  attempt  to  reduce  the 
administrative  burden  on  pailies  and 
Department  personnel,  while  at  the 
same  time  maintaining  oiir  current 
policy  that  there  must  be  a  consistent 
pattern  of  no  dumping  or  subsidizafon 
before  we  will  consider  revocation, 
paragraph  (d)  eliminates  the 
requirement  that  the  Department 
actually  conduct  a  review  in  fnr\,  nf  »hp 
three  (or  five)  years  before  revocat.on. 
Instead,  the  Department  vvui  rt^quire 
that  reviews  of  the  first  and  last  years  of 
the  three-  or  five-year  period 
demonstrate  an  absence  of  dumping  or 
subsidization.  In  other  words,  the 
Department  would  be  able  to  revoke  an 
order  (or  terminate  a  suspended 
investigation),  despite  the  fact  that  an 
administrative  review  may  not  have 
been  conducted  for  one  or  more  of  the 
intervening  years,  as  long  as  thp  cash 
deposit  rate  in  the  end  review  years  was 
zero.  The  Department  reasons  that  if  a 
review  of  the  first  year  establishes  an 
absence  of  dumping  or  countervailable 
subsidies,  the  lack  of  a  request  for 
reviews  of  subsequent  years  by  domestic 
interested  parties  is  sufficient  to 
establish  the  continued  absence  of 
dumping  or  countervailable  subsidies 
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during  those  years.  However,  to  ensure 
that  the  lack  of  requests  for  reviews  is 
not  simply  due  to  the  absence  of 
imports  in  commercial  quantities,  the 
Department  will  require  a  certification 
from  a  company  seeking  revocation  (or 
each  signatory  in  the  case  of  a 
suspended  investigation)  that  it  sold 
subject  merchandise  to  the  United 
States  in  conmiercial  quantities  in  each 
of  the  three  (or  five)  years,  including 
any  unreviewed  intervening  years.  The 
Department  will  establish  whether  sales 
were  made  in  commercial  quantities 
based  upon  examination  of  the  normal 
sizes  of  sales  by  the  producer/exporter 
and  other  producers  of  subject 
merchandise.  In  deciding  commercial 
quantities,  the  Department  will  consider 
natural  disasters  and  other  uinusual 
occurrences  which  might  affect  the 
potential  for  production  or  exportation. 

Paragraph  (e)  retains  the  procedures 
currently  found  in  §§  353.25(b)  and 
355.25(b]  regarding  requests  for 
revocation  and  termination  based  on  the 
results  of  administrative  reviews.  One 
change  is  that  in  a  coujitervailing  duty 
proceeding,  paragraph  (e)(2)(iii)  requires 
that,  along  with  die  certification  that  the 
person  has  received  no  net         | 
co\mtervailable  subsidy  for  five ' 
consecutive  years,  the  person  must 
submit  a  calculation  demonstrating  the 
basis  for  the  conclusion  that  the  person 
received  no  net  coimtervailable  subsidy 
in  the  fifth  year.  This  calculation  should 
be  based  on  methodologies  used  by  the 
Department  in  the  most  recently 
completed  segment  of  a  proceeding.  The 
Department  will  review  this  calculation, 
and  will  notify  the  person  if  the 
Department  identifies  a  methodological 
or  other  error,  the  correction  of  which 
may  reveal  a  net  countervailable 
sul»idy  that  is  above  de  minimis  for 
that  year.  In  addition,  to  conform  to  the 
changes  in  paragraph  (d)  regarding 
unreviewed  intervening  years,  the 
requester  must  provide  certifications 
regarding  sales  to  the  United  States  in 
commercial  quantities. 

Paragraph  (g)  deals  with  revocations 
and  terminations  based  on  changed 
circumstances  reviews,  and  is  almost 
identical  to  prior  sections  353.25(d)  and 
355.25(d).  The  one  substantive  change  is 
that,  in  light  of  the  new  sunset  review 
procedure  imder  section  751(c)  of  the 
Act,  we  have  eliminated  the  prior 
"simset  revocation"  procedure  based  on 
the  absence  of  requests  for         ■ 
administrative  reviews.  ' 

Paragraphs  (h)  through  (i)  deal  with 
revocations  and  terminations  based  on 
other  review  procediues,  such  as 
changed  circiunstances  reviews  by  the 
Commission  and  simset  reviews  by  the 
Department  and  the  Commission. 

I 


Paragraph  (m)  is  a  transition  rule 
designed  to  account  for  the  fact  that  the 
URAA  altered  the  substantive  rules  for 
determining  when  merchandise  is  fairly 
traded  under  the  Act.  Essentially,  for 
purposes  of  satisfying  the  three-  and  . 
five-year  requirements  for  revocation  or 
termination,  paragraph  (m)  gives  a 
company  or  foreign  govenunent  credit 
for  the  absence  of  dumping  or 
countervailable  subsidies  during  years 
to  which  the  pre-URAA  version  of  the 
Act  applies.  For  example,  in  the  case  of 
a  particular  company,  if,  under  the 
transition  rules  of  section  291(a)(2)  of 
the  URAA,  there  were  two 
administrative  reviews  showing  two 
years  of  no  sales  at  less  than  foreign 
market  value  (under  the  pre-URAA 
version  of  the  Act)  and  one  year  of  no 
sales  at  less  than  normal  value  (under 
the  Act  as  amended  by  the  URAA),  the 
company  would  be  deemed  to  have 
satisfied  the  three-year  requirement  for 
revocation. 

Section  351.223 

Section  351.223  deals  with  the 
procedures  for  requesting  and  initiating 
a  downstream  product  monitoring 
program  under  section  780  of  the  Act. 
There  are  no  substantive  changes  fit>m 
existing  §  353.27. 

Section  351.224 

Section  351.224  deals  with  the 
disclosure  of  calculations  and 
procedures  for  the  correction  of 
ministerial  errors.  Section  351.224  is 
based  on  existing  §§  353.20(e). 
355.20(h).  353.28,  and  355.28,  and  on 
proposed  regulations  concerning  the 
correction  of  significant  ministerial 
errors  in  preliminary  determinations  in 
antidumping  and  countervailing  duty 
investigations  (see  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  57  FR  1131  (January  10, 
1992)  (Proposed  Regulations)). 
However,  section  351.224  contains 
numerous  changes  intended  to 
streamline  the  disclosure  and 
ministerial  error  correction  process. 

The  principal  goal  of  these  changes  is 
to  provide  for  the  issuance  of  a 
correction  notice  normally  within  30 
days  after  the  date  of  public 
announcement  of  the  preliminary  or 
final  determination  or  final  results  of 
review.  The  date  of  public 
announcement  is  the  date  on  which  the 
signed  determination  or  results  of 
review  is  first  made  available  to 
interested  parties.  This  goal  is 
consistent  with  the  proposal  from  a 
number  of  commentators  that  the 
Department  should  respond  to 
ministerial  error  allegations  prior  to  the 
date  when  a  summons  must  be  filed 


with  the  Court  of  International  Trade  or 
when  a  notice  of  intent  to  commence 
panel  review  must  be  filed  with  the 
NAFTA  Secretariat.  This  30-day 
framework  is  intended  to  averi  needless 
litigation  by  allowing  parties  sufficient 
time  to  review  the  correction  notice 
before  the  litigation  deadline  arrives. 

Paragraph  (b),  which  deals  with 
disclosure,  has  been  revised  from  the 
existing  and  proposed  regulations  to 
eliminate  the  requirement  that  a  party  to 
the  proceeding  request  disclosure. 
Instead,  paragraph  (b)  provides  for 
automatic  disclosure  normally  within 
five  days  after  the  date  of  public 
aimouncement  of  the  preliminary  or 
final  determination  or  final  results  of 
review.  In  this  context,  disclosure  refers 
both  to  the  release  of  disclosure 
documents  and  to  the  holding  of  a 
disclosure  meeting.  In  this  regard, 
because  paragraph  (c)(1)  provides  that 
comments  concerning  ministerial  errors 
must  be  filed  within  five  days  after  the 
earlier  of  the  date  of  the  release  of  the 
disclosure  dociunents  or  the  date  of  the 
disclosure  meeting,  parties  are  advised 
to  schedule  disclosiu'e  meetings  as  early 
as  possible.  One  commentator  proposed 
that  there  be  at  least  five  days  between 
the  release  of  disclosure  materials  and 
the  disclosure  meeting.  Due  to  the  time 
constraints  of  the  30-day  framework, 
however,  the  Department  normally  will 
not  be  able  to  extend  the  disclosure  and 
comment  process. 

Paragraph  (b)  also  provides  for 
disclosure  normally  within  10  days  after 
the  date  of  public  announcement  of  the 
preliminary  results  of  review.  Although, 
as  discussed  below,  the  Department  will 
not  amend  a  preUminary  results  of 
review  to  correct  a  ministerial  error,  the 
Department  believes  that  prompt 
disclosure  will  assist  parties  in  the 
preparation  of  any  case  brief  and  in 
determining  whether  to  request  a 
hearing.  In  either  an  investigation  or  a 
review,  parties  that  do  not  want  to 
receive  disclosure  materials  or  to  have 
a  disclosiu'e  meeting  should  inform  the 
Department  promptly. 

A  number  of  commentators  proposed 
that  as  part  of  disclosure,  the 
Department  provide  the  computer 
program  on  diskette.  The  Department 
intends  to  accommodate  this  proposal, 
where  practicable,  upon  request  from  a 
party.  The  Department  may  charge  a 
nominal  fee  for  providing  a  copy  of  the 
computer  program  on  diskette. 

We  also  should  note  that  paragraph 
(b)  provides  for  disclosiue  only  if  the 
Secretary  has  performed  calculations. 
For  example,  in  certain  tjrpes  of  reviews, 
such  as  a  simset  review  or  an  Article  4/ 
Article  7  review,  the  Department  may 
not  calculate  diunping  margins  or 


countervailable  subsidy  rates,  but 
instead  might  only  make  a  judgment  as 
to  whether  an  order  should  remain  in 
effect.  In  such  instances,  the  final 
results  of  review  would  contain  a  full 
statement  of  the  Department's  legal  and 
factual  conclusions,  and  there  would  be 
nothing  further  to  "disclose." 

Paragraph  (c)(2)  establishes  the  time 
limits  for  filing  comments  concerning 
ministerial  errors.  Specifically,  a  party 
to  the  proceeding  must  file  comments 
not  later  than  five  days  after  the  earUer 
of  (i)  the  date  of  release  of  disclosure 
documents  to  that  party,  or  (ii)  the  date 
of  the  disclosiue  meeting  with  that 
party.  With  respect  to  a  preliminary 
determination  in  an  investigation,  a 
party  may  submit  only  comments 
concerning  a  significant  ministerial 
error  as  defined  in  paragraph  (g).  With 
respect  to  a  final  determination  in  an 
investigation  or  a  final  results  of  review, 
a  party  may  submit  comments 
concerning  any  ministerial  error  as 
defined  in  paragraph  (f).  One 
commentator  proposed  that  the 
Department  establish  regulations  for  the 
correction  of  ministerial  errors  made  in 
a  preliminary  results  of  review.  The 
Department  does  not  believe  that  such 
regulations  would  be  appropriate. 
Unlike  a  preliminary  determination  in 
an  investigation,  which  may  result  in 
the  suspension  of  liquidation  and  the 
imposition  of  provisional  measures,  a 
preliminary  results  of  review  has  no 
immediate  legal  consequence.  As  a 
result,  a  more  judicious  use  of 
Department  resources  is  to  correct  any 
ministerial  errors  made  in  a  preliminary 
results  of  review  in  the  final  results.  See 
Proposed  Regulations  at  1132. 

Paragraph  (c)(3)  establishes  the  time 
limits  for  filing  replies  to  comments. 
Specifically,  replies  to  comments  must 
be  filed  not  later  than  five  days  after  the 
date  on  which  such  comments  are 
made.  One  commentator  suggested 
eliminating  replies  to  comments 
because  alleged  ministerial  errors 
shoidd  be  indisputable.  While  it  is  often 
the  case  that  a  ministerial  error  is 
obvious,  there  are  instances  where  the 
"ministerial"  nature  of  an  error  or  the 
impact  of  an  error  is  in  dispute.  In  these 
instances,  parties'  replies  aid  the 
Department  in  analyzing  the  allegation. 
There  is  an  exception  for  replies  to 
comments  in  coimection  with  a 
significant  ministerial  error  in  a 
preliminary  determination.  Because  of 
greater  time  constraints  due,  in  part,  to 
the  fact  that  Department  personnel 
conduct  verification  soon  after  the 
announcement  of  a  preliminary 
determination,  the  Department  will  not 
consider  replies  to  comments  in  a 
preliminary  determination.  Any  reply 


that  a  party  wishes  to  make  should  be 
included  in  that  party's  case  brief  so 
diat  the  Department  may  address  the 
reply  in  its  final  determination. 

Paragraph  (c)(4)  deals  with  the 
extension  of  the  time  limit  for  filing 
comments  concerning  a  miiusterial  error 
in  a  final  determination  or  a  final  results 
of  review.  A  party  may  file  a  written 
request  showing  good  cause  for 
extension  within  three  days  after  the 
date  of  the  pubUc  announcement  of  a 
'  final  determination  or  a  final  results  of 
review.  The  Department  will  not  grant 
an  extension  of  the  time  limit  for  filing 
comments  on  a  significant  ministerial 
error  in  a  preliminary  determination. 
Although  the  Department  normally  has 
30  days  in  which  to  aimounce  the 
issuance  of  a  correction  notice,  the  time 
fiame  for  analyzing  significant 
ministerial  errors  allegations  in  a 
preUminary  determination  is,  as 
explained  above,  more  constrained.  As 
noted  previously,  a  party  has  the 
opportunity  to  raise  a  ministerial  error 
allegation  in  its  case  brief  for 
consideration  in  the  final  determination 
or  final  residts  of  review. 

Some  commentators  suggested  that 
domestic  interested  parties  be  allowed 
more  time  to  file  comments  on 
ministerial  errors  because  these  parties 
have  more  material  to  review  than 
respondents.  The  Department  does  not 
believe  that  it  is  appropriate  to 
distinguish  between  domestic  interested 
parties  and  respondents  in  this  fashion. 
However,  the  fact  that  a  domestic 
interested  party  intends  to  file 
ministerial  error  comments  on  a  large 
number  of  respondents  may  provide 
good  cause  for  an  extension  of  the  time 
to  file  comments.  The  Department  will 
make  such  extension  decisions  on  a 
case*by-case  basis,  taking  into 
consideration  the  intended  30-day 
framework  for  addressing  ministerial 
error  allegations. 

Paragraph  (d)  deals  with  the  contents 
of  comments  and  replies.  In  order  for 
the  Department  to  complete  its  analysis 
of  alleged  ministerial  errors  within  the 
30-day  framework,  comments  must 
reference  specific  evidence  in  the 
official  record  to  explain  the  alleged 
ministerial  error  and  must  present  the 
appropriate  correction.  In  addition, 
comments  concerning  an  alleged 
significant  ministerial  error  in  a 
preliminary  determination  must 
demonstrate  how  the  alleged  ministerial 
error  is  significant  by  illustrating  the 
effect  of  the  error  on  the  weighted- 
average  diunping  margin  or 
countervailable  subsidy  rate.  One 
commentator  proposed  that  parties  be 
allowed  to  submit  factual  information 
past  the  appropriate  time  limits  if  the 


information  is  needed  to  show  or  deny 
the  existence  of  ministerial  errors.  The 
Department  has  not  adopted  this 
proposal.  Based  on  the  definition  of 
ministerial  error  as  set  forth  in 
paragraph  (f),  whether  something 
qualifies  as  a  ministerial  error  should  be 
disceroable  from  evidence  already  on 
the  official  record.  Paragraph  (d)  also 
requires  that  replies  to  any  comments  be 
limited  to  issues  raised  in  such 
conunents. 

Paragraph  (e)  deals  with  the  analysis 
of  any  comments  received  and  the 
announcement  of  the  issuance  of  a 
correction  notice  (normally  not  later 
than  30  days  after  the  date  of  public 
announcement  of  the  Department's 
preliminary  or  final  determination  or 
final  results  of  review).  As  discussed 
above,  the  30-day  framework  is 
intended  to  avoid  needless  litigation  by 
providing  for  resolution  of  ministerial 
error  allegations  before  the  fitigation 
deadline  expires. 

Paragraph  (f)  defines  ministerial  error 
and  is  largely  unchanged  &t>m  existing 
§§  353.28(d)  and  355.28(d). 

Paragraph  (g)  defines  significant 
ministerial  error  and  essentially  is 
unchanged  from  proposed  §§ 
353.1S(g)(4)  and  355.15(h)(4).  See 
Proposed  Regulations  at  1133-34.  A 
number  of  commentators  proposed 
setting  a  fiat  rate  as  a  benchmark  for 
"significant."  These  proposed  rates 
were  lower  than  the  standard  for 
"significant"  originally  set  out  in  the 
Proposed  Regulations  and  incorporated 
herein.  The  Department  believes  that  it 
would  not  be  appropriate  to  lower  the 
significant  ministerial  error  standard.  In 
establishing  this  standard,  which,  as  a 
matter  of  administrative  practice,  the 
Department  has  appfied  successfully  for 
several  years,  the  Department  had  to 
balance  the  competing  interests  of 
accurate  preliminary  determinations 
and  the  need  to  complete  the 
investigation  in  a  timely  maimer.  The 
Department  has  determined  that  the 
current  standard  allows  it  to  correct  the 
most  serious  errors  promptly,  while  also 
permitting  it  to  complete  verification 
and  issue  a  timely  final  determination. 
Moreover,  the  Department  encourages 
parties,  in  their  case  briefs,  to  comment 
on  all  ministerial  errors,  including  those 
not  meeting  the  "significant"  standard; 
all  such  errors  will  be  addressed  in  the 
final  determination. 

Section  351.225 

Section  351.225  deals  with  scope 
rulings,  including  ruUngs  involving 
circiunvention.  With  a  few  exceptions, 
section  351.225  is  substantively 
unchanged  from  existing  §§  353.29  and 
355.29,  but  paragraphs  (b)  through  (f)  do 
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contain  some  clarifications  regarding 
pnx»dures.  Among  other  things,  these 
clarifications  are  intended  to  make  clear 
that  the  Department  may,  if  appropriate, 
make  a  scope  ruling  based  solely  upon 
the  application  and  prior 
determinations.  Only  if  the  Department 
determines  that  further  inquiry  is 
warranted  will  it  formally  initiate  a 
scope  inquiry.  One  other  change  worth 
noting  is  that  paragraph  (f)(5] 
establishes  a  300-day  deadline  for  scope 
rulings  to  which  the  Department  will 
adhere  to  the  extent  practicable. 

Paragraphs  (g)  ana  (h)  incorporate  by 
reference  sections  781(a)  and  (b)  of  the 
Act.  Several  commentators  argued  that 
the  standard  for  determining  whether 
the  process  of  assembly  or  completion 
under  these  sections  of  the  Act  was 
minor  or  insignificant  had  not  changed 
from  prior  law.  However,  as  observed  by 
other  commentators,  the  Senate  Report 
states  that,  "section  230  [of  the  URAA] 
amends  section  781  (a)  and  (b)  to  shift 
the  focus  of  the  circumvention  inquiry 
away  from  a  test  of  the  difference  in 
value  between  the  subject  merchandise 
and  the  imported  parts  or  components 
toward  the  nature  of  the  process 
performed  in  the  United  States  or  third 
country."  S.  Rep.  103-412, 103d  Cong, 
2dSess.,  atSl. 

Paragraphs  (g)  and  (h)  require  the 
Department,  in  determining  the  value  of 
parts  or  components  purchased  from 
affiliated  parties,  to  apply  the  major 
input  rule  of  section  773(f)(3)  of  die  Act. 
Several  commentators  argued  that  such 
a  provision  is  necessary  to  avoid  the  use 
of  distorted  values  between  affiliated 
parties.  The  Department  agrees  that 
such  a  provision  is  consistent  with  the 
Department's  policy  of  avoiding  the  use 
of  distortive  prices  paid  to  affiliated 
parties  in  its  calculations. 

Several  commentators  also  argued 
that  the  Department  should  establish 
numeric  guidelines  for  determining 
whether  the  value  of  imported  parts  or 
components  constitutes  a  "significant 
portion  of  the  total  value  of  the 
merchandise"  within  the  meaning  of 
sections  781(a)(l)p)  and  (b)(1)(D)  of  the 
Act  We  have  not  adopted  this 
suggestion,  because  the  SAA  recognizes 
that  no  single  standard  would  be    . 
appropriate  for  every  product  examined 
by  the  Department.  The  SAA.  at  894, 
states,  "[tjhese  provisions  do  not 
establish  rigid  numerical  standards  for 
determining  the  significance  of  the 
assembly  (or  completion)  activities  in 
the  United  States  or  for  determining  the 
significance  of  the  value  of  the  imported 
parts  or  components." 

One  commentator  argued  that  the 
term  "class  or  kind"  as  used  in  section 
781(a)  and  (b)  of  the  Act  should  be 


construed  to  encompass  more  than 
merely  the  category  of  merchandise 
covered  by  an  order.  Specifically,  this 
commentator  argued  that,  for  purposes 
of  circumvention  inquiries,  the  term 
"class  or  kind"  should  always  include 
components  or  parts.  The  Department 
agrees  with  other  commentators, 
however,  who  argued  that  the  term 
"class  or  kind"  in  the  circumvention 
context  is  not  broader  than  the 
merchandise  covered  by  an  order  for 
other  purposes  of  the  statute. 

Paragraph  (k)  adds  advertisement  or 
display  to  the  criteria  that  the 
Department  uses  to  determine  whether 
a  product  is  within  the  scope  of  an 
antidumping  duty  or  countervailing 
duty  order.  Although  this  criterion  was 
not  previously  specified  in  the 
regulations,  the  courts  have  recognized 
that  it  is  a  factor  that  should  be 
considered.  See  Kyowa  Gas  Chem. 
Indus,  v.  United  States,  582  F.  Supp. 
887,  889  (CIT  1984).  One  commentator 
urged  the  Department  to  add 
"substitutabihty"  to  the  criteria. 
However,  the  Diepartment  believes  that 
such  a  criterion  would  add  significant 
uncertainty  to  the  Department's  orders, 
because  it  implies  that  an  order  could  be 
expanded  to  include  many  products  not 
contemplated  in  the  petition  (for 
example  "substitutability"  could  be 
cited  to  expand  an  order  covering  honey 
to  include  sugar,  com  syrup  and 
molasses). 

Paragraph  (1)  sets  forth  the  procedures 
for  suspension  of  liquidation.  One  party 
argued  that  the  Department  should 
order  the  suspension  of  liquidation  as 
soon  as  a  circumvention  inquiry  is 
initiated  and  impose  cash  deposits 
retroactively  if  the  final  circumvention 
determination  is  affirmative.  While  the 
Department  recognizes  that  parties  may 
have  a  "free  ride"  by  circumventing 
until  caught,  the  proposal  would  punish 
imfairly  parties  who  unknowingly 
circumvent  an  order.  The  statute  does 
not  require  a  finding  of  intent  in  order 
to  make  an  affirmative  circumvention 
determination.  Moreover,  the 
Department  agrees  with  commentators 
who  argued  that  this  proposal  would 
create  tremendous  business  imcertainty 
and  impose  a  heavy  burden  on  the 
Department  and  on  Customs. 

Paragraph  (1)(4)  provides  that,  when  a 
final  scope  ruling  is  made  within  90 
days  of  the  initiation  of  a  review, 
products  covered  by  that  decision  will 
be  included  in  the  calculation  of  any 
dumping  margin  or  countervailing  duty 
rate  in  that  review,  where  practicable.  If 
the  ruling  is  made  after  that  date,  entries 
of  the  product  will  be  subject  to  the 
final  results  of  review,  but,  because 
collection  of  information  is  not 


practicable  after  this  date,  the 
Department  will  rely  on  non-adverse 
facts  available. 

New  paragraph  (m)  provides  that  if 
different  orders  relate  to  the  same 
product,  the  Department  may,  imder 
appropriate  circumstances,  conduct  a 
single  scope  inquiry  covering  all  such 
orders.  Thus,  for  example,  if  there  is  an 
antidumping  duty  order  on  widgets 
from  Germany,  and  a  countervailing 
duty  order  on  widgets  from  France,  the 
Department  may  conduct  a  single 
inquiry  under  paragraph  (i)  (minor 
alterations),  (1)  (later  developed 
products)  or  (k)  (other  scope 
determinations).  Any  final  ruling 
resulting  from  the  inquiry  would  apply 
to  both  orders.  In  this  way  the 
Department  will  avoid  both  the  burden 
of  redundant  inquiries  and  the  danger  of 
inconsistent  determinations. 

Filially,  paragraph  (n)  deals  with  the 
service  requirements  for  scope  inquiries. 
Paragraph  (n)  defines  the  term  "scope 
service  list"  as  used  throughout  section 
351.225  to  include  all  parties  who  have 
participated  in  any  segment  of  the 
proceeding.  This  broad  service  list  is 
necessary  because  scope  rulings  are  not 
often  limited  to  the  specific  parties 
raising  the  issue,  but  rather  affect  all 
domestic  and  respondent  interested 
parties. 

Two  commentatora  argued  that  the 
Department  should  look  to  Customs 
rulings  in  determining  the  country  of 
origin  of  merchandise.  The  Department 
agrees  that  a  Customs  ruling  may 
provide  useful  guidance;  however,  as 
recognized  by  the  CIT,  the  Department 
is  not  required  to  follow  Customs 
rulings  in  making  its  own  scope  rulings. 
Diversified  Products  v.  United  States, 
572  F.  Supp.  883.  887-88  (1983). 

Other  Issues 

One  commentator  suggested  that  the 
Department  publish  in  the  Federal 
Register  its  "remand  determinations"; 
i.e.,  the  determinations  the  Department 
makes  in  response  to  a  remand  order 
from  a  court  or  a  NAFTA  binational 
panel.  We  have  not  adopted  this 
suggestion  at  this  time,  because  it  is 
expensive  to  publish  documents  in  the 
Federal  Register  and  because  the 
Department's  current  practice  is  to  make 
remand  determinations  avaflable  to  the 
public  on  request  (with  business 
proprietary  information  deleted,  of 
course).  However,  to  the  extent  that 
parties  experience  difficulties  in 
obtaining  copies  of  remand 
determinations,  the  Department  will 
consider  this  suggestion  as  well  as  other 
alternatives,  such  as  making  these  and 
other  documents  available  on  the 
Internet. 


Some  commentators  have  expressed 
the  view  that  industrial  users  of 
products  under  antidumping  or 
countervailing  duty  orders  should  have 
an  opportunity  to  demonstrate  that 
certain  products  are  not  available 
domestically,  that  continued  inclusion 
of  such  products  within  an  order  does 
not  serve  the  purpose  of  the  law,  and 
that,  if  the  petitioners  fail  to  show  that 
the  material  is  available  domestically, 
the  order  should  be  revoked  or 
narrowed  with  respect  to  those  certain 
products.  We  are  not  proposing  changes 
to  the  rules  in  this  area  because  the 
existing  practices  have  been  adequate  to 
address  valid  concerns.  The  clarification 
of  investigations  in  their  early  stages  to 
avoid  later  supply  problems,  and  the 
narrowing  of  existing  orders  through    , 
changed  circumstances  proceedings  has 
resulted  in  exclusion  of  a  number  of 
products  not  made  in  the  United  States, 
in  direct  response  to  supply  concerns 
expressed  by  industrial  users. 
Suggestions  as  to  the  use  of  existing 
authority  for  this  purpose  would  be 
appropriate. 

Subpart  C— Information  and  Argument 

Subpart  C  deals  with  collection  of 
information  and  presentation  of 
arguments  to  the  E)epartment,  and  is 
based  on  subpart  C  of  Parts  353  and  355 
of  the  Department's  existing  regulations. 
In  addition  to  the  regulatory  changes 
noted  in  this  section,  the  Department  is 
also  in  the  process  of  introducing  other 
procedural  reforms  to  streamline  and 
simplify  antidumping  and 
countervailing  duty  proceedings.  Where 
these  reforms  require  regulatory  change 
or  are  appropriately  contained  in 
regulations,  they  are  included  here. 
Other  non-regulatory  simplification 
measures  will  be  introduced  in  Policy 
Bulletins  and  through  Department 
procedures.  Non-regulatory  changes 
include  (1)  providing  greater 
consistency  in  the  handling  of  draft  and 
newly-filed  petitions  by  having,  to  the 
extent  practicable,  the  same  Department 
personnel  initiate  and  conduct  the 
investigation  that  reviewed  the  original 
petition;  and  (2)  making  available  on  the 
Internet  all  Department  detesninations 
under  the  URAA,  as  well  as  the  URAA 
itself,  the  Statement  of  Administrative 
Action,  and  these  regulations.  The 
process  of  simplification  is  ongoing  and 
one  in  which  the  Department  continues 
to  invite  suggestions. 

Section  351.301 

Section  351.301  sets  forth  the  time 
limits  for  submission  of  factual  ' 

information  in  investigations  and 
reviews. 


Paragraph  (b)  is  based  on  existing 
§§  353.31(a)(1)  and  355.31(a)(1).  and 
sets  forth  the  time  limits  in  general  for 
submission  of  factual  information. 
Several  commentators  suggested  that  the 
Depeulment  adopt  regulations 
establishing  a  final  deadline  of  seven 
days  prior  to  verification  for  the 
submission  of  information,  whether 
solicited  or  unsolicited.  Another 
commentator  suggested  a  deadline  of  14 
days  prior  to  verification.  The 
Department  believes  that  the  seven-day 
deadline  appropriately  balances  the 
needs  of  the  Department  to  prepare  for 
verification  with  the  goal  of  easing  the 
burdens  on  parties  appearing  before  the 
Department.  Therefore,  paragraph  (b)(1) 
provides' that,  with  respect  to 
investigations,  submission  of  factual 
information  is  due  no  later  than  seven 
days  before  the  date  on  which 
verification  of  any  person  is  scheduled 
to  commence.  The  timing  of  submission 
of  factual  information  under  existing 
§§353.31(a)(l)(i)  and  355.31{a)(l)(i)  also 
is  tied  to  verification.  However,  there 
has  been  some  confusion  over  the 
deadUne  as  parties  variously  interpreted 
"verification"  to  mean  a  company- 
specific  verification  or  verification  for 
any  company  (or,  in  a  CVD  proceeding, 
verification  of  the  government).  In 
furtherance  of  the  goal  of  simplifying 
the  Department's  procedures,  these 
regulations  clarify  that  the  deadline  for 
submission  of  factual  information  is 
identical  for  all  parties,  i.e.,  seven  days 
before  the  date  on  which  verification  of 
any  person  is  scheduled  to  commence. 
(In  contrast,  the  deadUne  for  submission 
of  factual  information  after  verification, 
for  reasons  discussed  below,  is 
company-  or  government-specific.) 

With  respect  to  administrative 
reviews,  paragraph  (b)(2)  provides  that 
submission  of  factual  information  is  due 
no  later  than  140  days  after  the  last  day 
of  the  anniversary  month.  With  respect 
to  changed  circumstances,  sunset,  and 
section  762  (quantitative  restriction 
agreements)  reviews,  paragraph  (b)(3) 
provides  that  submission  of  factual 
information  is  due  no  later  than  140 
days  after  the  publication  of  notice  of 
initiation  of  the  review.  With  respect  to 
new  shipper  reviews,  new  paragraph 
fb)(4)  provides  that  submission  of 
factual  information  is  due  no  later  than 
100  days  after-the  publication  of  notice 
of  initiation  of  the  review.  With  respect 
to  the  remaining  types  of  reviews, 
paragraph  (b)(5)  provides  for  submission 
of  factual  information  by  a  date 
specified  by  the  Department. 

One  commentator  proposed  that,  once 
the  deadline  for  submissions  prior  to 
verification  has  passed,  the  Department 
should  not  allow  for  submission  of  any 


corrections  at  verification.  The 
Department  has  not  adopted  this 
proposal.  The  Department's  current 
practice  allows  respondents  to  submit 
information  at  the  beginning  of 
verification  to  correct  errors  found 
during  the  course  of  preparing  for 
verification.  This  policy  balances  the 
requirement  that  respondents  present 
accurate  and  timely  responses,  with  the 
goal  of  accurate  determinations.  Cf. 
Murata  Mfg.  Co.  v.  United  States.  820  F. 
Supp.  603,  607  (CIT  1993)  with  NSK 
Ltd.  v.  United  States.  798  F.  Supp.  721 
(CIT  1992).  aff'd.  996  F.2d  1236  (Fed. 
Cir.  1993).  The  regulations  make  clear 
that  the  Department  will  continue  this 
practice,  as  well  as  the  practice  of 
allowing  respondents  to  submit 
information  after  verification  where  the 
Department  has  requested  such 
information.  Specifically,  paragraphs 
(b)(lH4)  provide  that  where 
verification  is  scheduled  for  a  person, 
factual  information  requested  by 
verifying  officials  will  be  due  no  later 
than  seven  days  after  the  date  on  which 
the  verification  of  that  person  is 
completed.  This  practice  promotes 
accuracy  and  completeness  in  the 
calculation  of  margins  (rates),  both  of 
which  are  underlying  objectives  of  the 
new  facts  available  methodology. 
Furthermore,  the  SAA.  at  868.  notes  that 
the  Department  is  not  precluded  from 
requesting  information,  in  addition  to 
that  set  forth  in  the  verification  outline, 
during  a  verification. 

New  paragraph  (c)  sets  for  the  time 
limits  for  certain  submissions,  including 
information  to  rebut,  clarify,  or  correct 
factual  information  submitted  by 
another  party,  information  in 
questionnaire  responses,  and  publicly 
available  information  to  obtain  values 
for  factors  in  nonmarket  economy  cases 

Paragraph  (c)(1)  is  based  on  existing 
§§  353.31(a)(2)  and  355.31(a)(2).  and 
provides  the  time  limits  for  when  an 
interested  party  may  submit  factual 
information  to  rebut,  clarify,  or  correct 
factual  information  submitted  by  any 
other  interested  party.  The  existing 
regulations  allow  only  domestic 
interested  parties  to  rebut.  clarif\'.  or 
correct  factual  information  submitted  by 
respondent  interested  parties.  The 
regulation  was  drafted  this  way  to  allow 
domestic  interested  parties  time  to 
comment  on  respondents'  information, 
particularly  where  such  information 
may  have  been  submitted  on  or  after  the 
appUcable  deadline.  Upon  further 
consideration,  the  Department  has 
determined  that  the  goal  of  accurate 
determinations  is  enhanced  by  allowing 
any  interested  party  time  to  comment  on 
submissions  of  factual  information,  .^s  a 
result,  paragraph  (c)(1)  provides  that 
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any  interested  party  may  submit  &ctual 
infonnation  to  rebut,  clarify,  or  correct 
factual  information  submitted  by  any 
other  interested  party  at  any  time  prior 
to  the  applicable  deadline  for 
submission  of  factual  information.  If 
factual  information  is  submitted  (with 
the  Department's  permission)  after  the 
applicable  deadline,  interested  parties 
have  10  days  to  comment  on  such 
information.  This  10-day  period, 
however,  does  not  allow  interested 
parties  to  continue  to  comment 
indefinitely  on  an  alternating  10-day 
cycle.  Rather,  if  the  applicable  deadline 
{^  submission  of  factual  information 
has  passed,  interested  parties  would 
have  one  opportunity  to  comment  on 
each  such  submission. 

Paragraph  (c)(2)  deals  with 
questionnaire  responses  and  other 
submissions  on  request,  and  is  based  on 
existing  §§  353.31(b)  and  355.31(b). 
Paragraph  (c)(2)(il  provides  that  the 
Department  may  request  any  person  to 
submit  factual  information  at  any  time 
during  a  proceeding.  Paragraph  (c)(2)(ii) 
is  new,  and  incorporates  the 
requirements  of  the  SAA,  at  869,  that 
the  Department  give  notice  of  certain 
requirements  to  each  interested  party 
from  whom  the  Department  requests 
information. 

Paragraph  (c)(2)(iii)  is  new,  and 
incorporates  the  requirements  of  the 
SAA,  at  866,  that  interested  parties  shall 
have  at  least  30  days  from  the  date  of 
receipt  to  respond  to  the  full  initial 
questionnaire.  The  time  limit  for 
response  to  individual  sections  of  the 
questionnaire,  if  the  Secretary  requests 
a  separate  response  to  such  sections, 
may  be  less  tl^  the  30  days  allotted  for 
response  to  the  full  questionnaire.  In 
particular,  the  Department  anticipates 
that  the  response  to  Section  A  of  a 
questionnaire,  which  seeks  general 
information  about  a  company,  will  be 
due  before  the  expiration  of  the  30-day 
period.  The  Department's  ability  to 
timely  identify  appropriate  respondents, 
in  particular,  would  be  hampered  were 
the  Department  to  delay  the  deadline  for 
submission  of  this  information. 
Consistent  with  the  SAA,  at  866, 
paragraph  (c)(2)(iii)  also  provides  that 
the  "date  of  receipt"  will  be  seven  days 
from  the  date  on  which  the  initial 
questionnaire  was  transmitted. 

Paragraph  (c)(2)(iv)  is  new,  and 
provides  a  14-day  deadline  for 
notification  by  an  interested  party, 
under  section  782(c)(1)  of  the  Act,  of 
difficulties  in  submitting  a 
questionnaire  response.  Section 
782(c)(1)  of  the  Act  provides  that,  if 
promptly  asked  to  do  so  by  an  interested 
party,  the  Department  may  modify  its 
requests  for  information  to  avoid  - 


imposing  an  unreasonable  burden  on 
that  party.  The  statute  also  provides  that 
the  Department  will  take  into  account 
difficulties  experienced  by  interested 
parties,  particularly  small  companies,  in 
supplying  infonnation,  and  will  provide 
any  assistance  that  is  practicable.  One 
conmientator  suggested  that  petitioners 
be  allowed  to  comment  formally  on 
requests  by  respondents  that  the 
Department  modify  information 
requests.  Parties  do  have  the  right 
generally  to  submit  comments  on  any 
relevant  issue,  and,  as  such,  the 
Department  does  not  believe  that  a 
special  regulation  addressing  this  issue 
is  necessary.  Another  commentator 
proposed  defining  "small  companies"  to 
whom  the  Department  would  provide 
assistance  using  an  objective  criterion, 
such  as  a  company's  annual  s£des 
volimie  [e.g.,  small  companies  are  those 
that  earn  less  than  $1  million  in  annual 
gross  revenue).  The  Department  does 
not  believe  that  it  is  in  a  position  to 
define  "small  companies"  at  this 
juncture.  The  Department  will  make  a 
determination  of  what  is  a  small 
company  on  a  case-by-case  basis. 

Paragraph  (c)(2)(v)  is  new,,  and. 
consistent  with  the  SAA,  at  866, 
indicates  that  a  respondent  interested 
party  may  request  that  the  Department 
conduct  a  questionnaire  presentation, 
during  which  Department  officials  will 
explain  the  requirements  of  the 
questionnaire. 

Paragraph  (c)(3)  is  new  and  extends 
the  time  limits  for  submission  of 
publicly  available  information  to  obtain 
values  for  factors  in  nonmarket 
economy  cases.  Because  publicly 
available  valuation  data  is  not  verified, 
the  Department  is  able  to  accept  such 
data  after  verification.  The  extended 
time  limits,  therefore,  permit  parties  to 
submit  publicly  available  information 
even  after  a  preliminary  determination 
or  a  preliminary  results  of  review,  but 
still  allow  parties  ample  opportunity  to 
comment  on  such  information  in  their 
case  briefs. 

Paragraph  (d)  sets  the  time  limits  for 
certain  allegations,  including  allegations 
concerning  market  viability,  allegations 
of  sales  at  prices  below  the  cost  of 
production,  countervailable  subsidy 
allegations,  and  upstream  subsidy 
allegations. 

Paragraph  (d)(2)  is  new,  and  sets  the 
time  limits  in  investigations  and 
reviews  for  allegations  of  sales  at  prices 
below  the  cost  of  production  (COP) 
under  section  773(b)  of  the  Act. 

The  Department  received  a  number  of 
comments  regarding  the  "reasonable 
grounds"  threshold  for  initiation  of  COP 
investigations.  Some  commentators 
argued  for  consideration  of  sales  below 


cost  allegations  on  a  coimtry-wide  basis. 
Other  commentators  suggested  that  the 
Department's  regulations  provide  that 
where  sales  below  cost  allegations  are 
not  sulnnitted  until  after  respondents 
have  provided  questionnaire  data,  the 
allegations  must  be  based  on 
information  specific  to  the  exporter  or 
producer. 

The  Department  agrees  with  the  latter 
commentators  that  where  company- 
specific  information  has  been  placed  on 
the  record,  any  subsequent  sales  below 
cost  allegation  must  take  into 
consideration  such  information.  The 
SAA,  at  833,  states  that  the  standard  for 
initiation  of  a  sales  below  cost 
investigation  is  the  same  as  the  standard 
for  initiating  an  antidumping 
investigation.  The  Department  interprets 
this  to  mean  that  a  sales  below  cost 
allegation,  like  an  allegation  of 
dumping,  must  be  supported  by 
information  reasonably  available  to 
petitioner,  including  information 
already  on  the  record. 

The  Department  also,  however,  agrees 
with  the  former  commentators  that  the 
SAA  does  provide  for  consideration  of 
a  sales  below  cost  allegation  on  a 
country-wide  basis.  The  Department's 
practice  under  the  existing  regulations 
only  allows  for  company-specific 
allegations  based  on  company-specific 
data.  (In  some  instances,  petitioners 
have  used  their  own  data  where  certain 
company-specific  information  was 
imavailable.)  In  practice,  this  meant  that 
petitioners  did  not  file  sales  below  costs 
allegations  until  after  companies  filed 
their  Section  B  responses  covering  home 
market  sales  data.  As  a  result,  in  many 
instances  the  Department  was  unable  to 
request  and  receive  companies'  cost 
data  in  time  to  analyze  it  before  the 
preliminary  determination.  Pursuant  to 
the  SAA,  at  833-34,  however,  the 
Department  now  has  the  authority  to 
consider  sales  below  cost  allegations  on 
a  country-wide  basis.  In  most  instances, 
considering  a  country-wide  allegation  at 
the  outset  of  an  investigation  will  allow 
the  Department  to  include  its  below-cost 
analysis  in  the  preliminary 
determination,  and,  hence,  consistent 
with  the  SAA,  at  833-34,  will  provide 
parties  with  a  greater  opportunity  to 
comment  on  the  Department's  analysis. 

Therefore,  with  respect  to  coimtry- 
wide  allegations,  paragraph  (d)(2)(i)(A) 
allows  the  petitioner  to  file  such  an 
allegation  in  an  investigation  up  imtil 
20  days  after  the  date  on  which  the 
initial  questionnaire  was  transmitted. 
Consistent  with  the  SAA,  at  833,  this 
time  frame  will  permit  the  Department 
to'initiate  below  cost  inquiries,  where 
appropriate,  at  the  outset  of  the  case.  In 
addition,  the  20-day  deadline — one  day 


before  Section  A  responses  normally  are 
due — provides  petitioners  with  the 
maximum  time  available  to  make  a 
country-wide  allegation  before 
company-specific  data  is  filed  by 
respondent  interested  parties. 

With  respect  to  company-specific 
allegations,  paragraph  (d)(2)(i)(B) 
provides  for  filing  such  allegations  in  an 
investigation  up  to  20  days  after  a 
respondent  interested  party  files  a. 
response  to  the  relevant  section  of  the 
questionnaire;  i.e.,  the  Section  B 
response  containing  home  market  sales 
data.  The  time  limit,  imder  paragraph 
(d)(2)(ii),  for  filing  company-specific 
sales  below  cost  allegations  in 
administrative  reviews,  new  shipper 
reviews,  and  changed  circumstances 
reviews  is  identical.  Paragraph  (d)(2)(iii) 
provides  the  time  limit  for  filing 
company-specific  sales  below  cost 
allegations  in  expedited  antidvunping 
reviews. 

A  number  of  commentators  also 
argued  that  the  changes  under  section 
773(b)  of  the  Act  in  no  way  relaxed  the 
"reasonable  grounds"  initiation 
standard  for  COP  investigations,  but, 
instead,  were  intended  simply  to  permit 
the  Department  to  initiate  such 
investigations  at  the  outset  of  a  case. 
One  commentator  maintained  that 
standards  for  below-cost  investigations 
continue  to  be  more  stringent  than  those 
of  an  antidumping  investigation.  The 
Department  believes  that  the  statutory 
changes  do  not  change  the  "reasonable 
grounds"  requirement  for  initiation  of  a 
COP  investigation.  The  Department  will 
continue  its  practice  of  assessing  the 
sufficiency  of  a  petitioner's  below-cost 
allegations  on  a  case-by-case  basis,  and 
it  will  reject  those  allegations  that  are 
clearly  firivolous  or  that  are  otherwise 
not  supported  by  information 
reasouLbly  available  to  petitioners. 

The  Department  received  one  other 
comment  of  note  concerning  its 
initiation  standard  for  COP 
investigations.  The  commentator 
suggested  that  as  part  of  its  initiation 
threshold,  the  Department  take  into 
accoimt  "aberrational  sales"  by 
accepting  only  those  below-cost 
allegations  that  provide  a  "reasonable 
groimd"  for  the  existence  of  more  than 
20  percent  below  cost  sales  [i.e.,  the 
substantial  quantities  threshold  imder 
section  773(b)(2)(C){i)  of  the  Act). 
Several  other  commentators  urged  the 
Department  to  reject  this  suggestion, 
stating  that  there  was  no  statutory  basis 
for  such  a  practice.  The  proposal  for  a 
substantial  quantities  initiation 
threshold  could  apply  only  in  those 
instances  where  respondents  already 
have  submitted  questionnaire  data. 
Therefore,  the  proposal  undoubtedly 


conflicts  with  the  Department's 
authority  to  consider  country-wide  cost 
allegations  at  the  outset  of  an 
investigation.  Moreover,  even  in  the 
case  of  company-s{)ecific  allegations 
filed  subsequent  to  respondents' 
submission  of  questionnaire  data,  the 
proposal  lacks  merit,  because  the 
substantial  quantities  threshold  under 
section  773(b)(2)(C)(i)  of  the  Act  does 
not  relate  to  the  existence  of  "reasonable 
grounds"  to  initiate  a  COP  investigation. 

Paragraph  (d)(3)(i)  is  based  on  existing 
section  355.31(c),  and  sets  forth  the  time 
limits  for  a  countervailable  subsidy 
allegation  in  investigations  and  reviews. 
These  time  limits  are  unchanged  from 
the  existing  regulations.  Paragraph 
(d)(3)(ii)  is  based  on  existing  §  355.20(b), 
and  sets  forth  the  time  limits  for  an 
upstream  subsidy  allegation  in  an 
investigation.  The  10-day  time  Umit  for 
an  allegation  made  prior  to  a 
preliminary  determination  is  new.  The 
15-day  time  limit  for  an  allegation 
before  a  final  determination  is 
consistent  with  existing  regulations. 

One  commentator  suggested  that  the 
Department's  regulations  clarify  that  the 
determination  of  whether  "new" 
evidence  has  been  submitted  by  the 
petitioner  regarding  a  subsidy  will  be 
based  on  a  consideration  of  the  public 
evidence  already  included  in  the  record 
of  the  proceeding.  The  public  record 
would  automatically  include  all  public 
verification  reports  fi-om  prior  segments 
of  the  proceeding.  Furthermore,  the 
commentator  argued  that  upon  receipt 
of  new  evidence  of  a  subsidy,  the 
burden  of  proof  should  shift  to  the 
foreign  government,  because  it  is  in 
possession  of  the  information  necessary 
to  establish  that  the  program  is  not 
countervailable.  Finally,  the 
commentator  suggested  that  the 
Department  change  its  deadline  for 
receiving  new  subsidy  allegations  from 
120  days  after  pubUcation  of  the  notice 
of  initiation  of  an  administrative  review 
to  three  weeks  before  verification. 

While  the  Department  may  place 
public  reports  from  prior  segments  of 
the  proceeding  on  the  record  in  an 
ongoing  proceeding,  it  is  not  be  required 
to  do  so.  Parties  are  free  to  do  so 
themselves  as  long  as  the  information  is 
submitted  in  a  timely  fashion.  As  for 
shifting  the  burden  of  proof,  the 
Department's  practice  currenUy  is  to 
reinvestigate  subsidy  programs 
previously  determined  to  be 
noncoimtervailable  only  where  new 
information  or  evidence  of  changed 
circiunstances  is  present.  Similarly,  the 
Department  will  not  reexamine  the 
coimtervailabiUty  of  a  program 
previously  determined  to  be 
coimtervailable  absent  new  information 


or  evidence  of  changed  circumstances. 
In  both  of  these  instances,  the  burden  is 
on  the  domestic  or  respondent 
interested  parties  to  provide  new 
information  or  evidence  of  changed 
circumstances  that  would  warrant  a 
reconsideration  of  the  subsidy  program 
in  question.  With  respect  to  extending 
the  time  for  filing  new  subsidy 
allegations,  the  Department  believes  that 
a  deadline  of  three  weeks  before 
verification  does  not  provide  sufficient 
time  for  the  Department  to  send  out  and 
receive  a  response  to  a  questionnaire 
concemmg  the  alleged  subsidy- 
Paragraph  (d)(4)  is  new,  and  sets  forth 
the  time  limit  for  a  targeted  dumping 
allegation  in  an  antidumping 
investigation.  One  commentator 
suggested  that  petitioners  be  given  at 
least  90  days  from  the  date  of  receipt  of 
a  respondent's  sales  listings  in  which  to 
comment  on  possible  targeted  dumping. 
The  Department  appreciates  the  fact  that 
at  the  outset  of  an  antidumping 
investigation,  petitioners  normally  will 
not  have  access  to  the  type  of  data  that 
goes  into  a  targeted  dumping  analysis, 
and  that  they  will  need  time  in  which 
to  analyze  questionnaire  responses  once 
they  are  received.  However,  the 
Department  believes  that  in  most 
instances,  a  deadUne  of  30  day»  before 
the  scheduled  date  of  the  preliminar>' 
determination  will  provide  petitioners 
with  sufficient  time  to  analyze  the 
applicable  data  and  submit  an 
allegation,  if  appropriate.  If  the  timing 
of  responses  does  not  permit  adequate 
time  for  analysis,  the  Def>artment  may 
extend  the  time  as  appropriate. 

Section  351.302 

Section  351.302  is  new,  and  clarifies 
the  Department's  authority  to  grant 
extensions  of  time  limits  and  to  reject 
untimely  or  unsoUcited  submissions! 
Although  portions  of  §351.302  are 
based  on  provisions  of  the  Department's 
ciurent  regulations,  other  portions  are 
entirely  new. 

Paragraph  (b)  provides  that  the 
Department  may  extend  a  regulatory 
deadline  based  upon  its  own 
determination  that  there  is  good  cause 
to  do  so  or  where  an  interested  party 
shows  good  cause  for  such  an  extension. 
Parties  should  not  draw  the  inference 
that  simply  because  a  particular 
deadline  does  not  explicitly  address  the 
Department's  authority  to  extend  such 
deadline  that  the  Department  may  not 
do  so.  Unless  expressly  precluded  by 
statute,  the  Secretary  may  extend  any 
deadline  for  good  cause.  The  deadlines 
that  include  the  phrase  "unless  the 
Secretary  alters  this  time  limit ' 
generally  are  tied  to  transmittal  of,  or 
response  to.  the  initial  questionnaire. 
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and,  as  such,  are  more  likely  to  be 
extended  than  other  deadlines  tied  to, 
for  example,  the  date  of  publication  of 
the  preliminary  determination  (see,  e.g., 
§  351.301(d)(1)  versus  §351. 301(c)(3)). 

Paragraph  (c)  sets  forth  the  procediu^s 
for  requesting  an  extension  of  a  time 
limit,  and  is  based  on  existing 
§S  353.31(b)(3),  355.31(b)(3), 
353.31(c)(3),  and  355.31(c)(3).  One 
commentator  suggested  that  extensions 
for  submission  of  questionnaire 
respcHises  should  be  granted  only  in 
"extraordinary  circumstances,"  and  that 
extensions  should  be  limited  to  a  period 
of  10  days.  The  Department  agrees  that 
it  is  important  to  collect  information  as 
early  as  possible  in  an  investigation  or 
review  to  provide  parties  an  adequate 
opportunity  to  comment  on  the  data  and 
to  provide  the  Department  with 
adequate  time  to  conduct  its  analysis. 
However,  decisions  regarding  the 
possibility  of  extensions  will  be  based 
on  the  ability  of  the  party  to  respond 
within  the  original  deadline  and  the 
parties'  and  the  Department's  ability  to 
accommodate  the  requested  extension. 
Thus,  the  Department  beUeves  that  it  is 
appropriate  to  determine  whether  to 
grant  an  extoision,  and  for  how  long, 
based  upon  the  facts  in  the  particular 
proceeding.  Another  commentator 
suggested  that  the  regulations  provide 
for  issuance  of  only  one  supplemental 
questionnaire.  The  Department  has  no 
intention  of  requesting  the  same 
information  time  after  time.  However,  a 
limitation  on  the  number  of 
sui4>lementals  could  interfere  with  the 
Department's  ability  to  obtain 
clarifications  or  further  information 
necessary  to  reach  an  informed 
decision. 

Paragraph  (d)  provides  that  the 
Department  will  not  consider  untimely 
submissions  for  which  it  has  not  granted 
an  extension  imder  paragraph  (b),  and 
that  it  will  return  such  materials  to  the 
submitter.  In  addition,  consistent  with 
section  782(c)  of  the  Act,  to  the  extent 
practicable  rejected  submissions  will  be 
accompanied  by  a  written  explanation 
of  the  reasons  for  not  accepting  the 
material. 

One  commentator  proposed  that 
parties  be  allowed  to  file  objections  to 
the  Department's  rejection  of 
information,  and  that  these  objections 
be  included  in  the  record  for  judicial 
review.  As  long  as  a  party's  objection 
itself  does  not  include  a  restatement  of 
the  rejected  information,  parties  are 
permitted  under  the  regulations  to  file 
timely  comments  on  the  Department's 
decision  to  reject  information;  e.g.,  as 
part  of  its  case  brief.  Therefore,  no 
specific  provision  is  necessary  to  meet 
the  conunentator's  objective. 


Section  351.303 

Section  351.303  is  new.  and  contains 
the  procedural  rules  regarding  filing, 
format,  service,  translation,  and 
certification  of  documents.  The 
Department  has  attempted  to  simplify 
these  requirements,  and,  in  all 
instances,  has  reduced  the  number  of 
copies  required  for  filing.  Section 
351.303  applies  to  all  persons 
submitting  documents  to  the 
Department.  Although  portions  of 
§  351.303  are  based  on  existing 
§§  353.31.  355.31,  353.38(e),  and 
355.38(e).  other  portions  are  entirely 
new. 

Paragraph  (c)  is  new,  and  indicates 
the  number  of  copies  required  for  filing 
documents  with  the  Department. 
Paragraph  (c)(1)  provides  that,  in 
general,  six  copies  of  any  submission 
must  be  filed  wi\h  the  Department. 
Paragraph  (c)(2)  describes  the 
application  of  the  one-day  lag  rule 
under  which  filing  requirements  are 
altered  slightly  to  allow  for  corrections 
in  the  bracketing  of  business  proprietary 
information.  The  existing  one-day  lag 
rule  filing  requirements  have  been 
modified  to  simplify  and  streamline  the 
filing  process.  Specifically,  paragraph 
(c)(2)(i)  indicates  that  only  one  copy  of 
the  business  proprietary  version  of  a 
document  must  be  filed  with  the 
Department  within  the  appUcable  time 
limit.  (The  service  requirements  of 
paragraph  (f)  also  apply.)  Paragraph 
(c)(2){ii)  provides  that  on  the  next 
business  day,  six  copies  of  the  complete, 
final  business  proprietary  version  [not 
just  the  corrected  pages)  must  be  filed 
with  the  Department.  With  respect  to 
the  final  business  proprietary  version, 
the  service  requirements  of  paragraph  (f) 
may  be  satisfied  by  serving  other 
persons  with  just  the  corrected  pages. 
The  final  business  proprietary  version 
must  be  identical  to  the  business 
proprietary  version  filed  on  the  previous 
business  day,  except  for  any  bracketing 
corrections.  Paragraph  (c)(2)(iii) 
provides  for  the  filing  of  three  copies  of 
the  public  version  simultaneously  with 
the  filing  of  the  final  business 
proprietary  version.  Paragraph  (c)(2)(iv) 
describes  the  filing  requirements  for 
information  in  double  brackets 
(information  which  the  submitter  does 
not  agree  to  have  disclosed  under  APO). 
Finally,  paragraph  (c)(3)  clarifies  that  all 
information  on  computer  media  must  be 
releasable  under  APO. 

Paragraph  (d)  contains  the  formatting 
requirements  for  documents  filed  with 
the  Department.  Paragraph  (d)(2)(iv)  is 
new.  and  requires  that  documents 
indicate  the  Department  office 
conducting  the  proceeding. 


Paragraph  (e)  requires  that  docvunents 
submitted  in  a  foreign  language  be 
accompanied  by  an  English  translation. 
This  requires  that  all  non-English 
language  documents  be  accompanied  by 
an  English  translation  of  pertinent 
portions.  When  parties  are  unable  to 
comply  with  this  requirement,  the 
Department  will  work  with  them  on  an 
acceptable  alternative. 

Paragraph  (f)(1)  provides  for  service  of 
copies  on  other  persons.  Paragraph  (f)(2) 
provides  that  each  document  filed  with 
the  Department  must  be  accompanied 
by  a  certificate  of  service.  Paragraph 
(f)(3)(i)  provides  for  service  of  briefs.  • 
Paragraph  (f)(3)(ii)  is  new,  and  clarifies 
the  requirements  for  service  of  requests 
for  review. 

Paragraph  (g)  clarifies  that  each 
submission  containing  factual 
information  must  be  accompanied  by 
the  appropriate  certification  regarding 
the  accuracy  of  the  information. 

Section  351.304  [Reserved— APO] 

Section  351.305  [Reserved— APO] 

Section  351.306  [Reserved— APO] 

Section  351.307 

Section  351.307  deals  with 
verification  of  information,  and  is  based 
on  existing  §§  353.36  and  355.36. 

Paragraph  (b)(1)  is  based  on  existing 
§§  353.36(a)(1)  and  355.36(a)(1),  and 
indicates  when  the  Department  will 
verify  factual  information.  One 
commentator  suggested  defining  "good 
cause  for  verification,"  the  standard 
applicable  in  determining  whether  to 
verify  in  an  administrative,  new 
shipper,  or  changed  circimistances 
review,  by  including  in  the  regulations 
a  non-exhaustive  list  of  particular 
circumstances  imder  which  the 
Department  normally  would  find  that 
good  cause  for  verification  exists;  e.g., 
changes  in  a  respondent's  accoimting 
methodology,  organization  structure,  or 
ownership,  or  significant  changes  in  the 
product-mix  offered.  While,  the 
Department  agrees  that  these 
cirounstances  may,  in  some  cases, 
provide  good  cause  for  verification,  it  is 
more  appropriate  to  determine  good 
cause  on  a  case-by-cjrse  basis,  weighing 
the  specific  facts  before  the  Department 
in  any  given  review. 

Paragraph  (b)(l)(v)  deals  with  requests 
for  verification  in  an  administrative 
review,  and  is  based  on  existing 
§§353.36(a)(l)(v)(A)and 
355.36(a)(l)(iv)(A).  The  deadline  for 
domestic  interested  parties  to  request 
verification  has  been  shortened  from 
120  days  to  100  days  after  publication 
of  the  notice  of  initiation  of  review.  This 
change  is  intended  to  give  the 
Department  a  longer  time  to  prepare  for 
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verification,  thereby  resulting  in  more 
efficient  verifications. 

Paragraph  (b)(2)  is  new,  and  provides 
that  the  Diepartment  may  verify  in  any 
other  segment  of  the  proceeding  not 
provided  for  in  paragraph  (b)(1),  if  the 
Department  determines  that  it  is 
appropriate  to  do  so. 

Paragraph  (b)(3)  is  based  on  existing 
§§  353.36(a)(2j  and  355.36(a)(2),  and 
provides  that  the  Department  may  select 
and  verify  a  sample  of  exporters  or 
producers  where.it  is  impractical  to 
verify  relevant  factual  information  for 
each  person  due  to  the  large  number  of 
exporters  or  producers  included  in  an 
investigation  or  administrative  review. 

Paragraph  (b)(4)  is  new,  and, 
consistent  with  the  SAA,  at  868, 
describes  when  the  Department  may 
conduct  verification. 

Paragraph  (c)  is  based  on  existing 
§§  353.36(b)  and  355.36(b),  and, 
consistent  with  the  SAA,  at  868, 
indicates  that  the  Department  will  issue 
a  verification  report. 

Paragraph  (d)  is  based  on  existing 
§§  353.36(c)  and  355.36(c),  and, 
consistent  with  the  SAA,  at  868, 
describes  certain  procedures  for 
verification.  Paragraph  (d)  (2),  carried 
over  from  existing  §  353.36  (c),  provides 
that  the  Department  may  request  access 
to  the  records  of  persons  not  affiliated 
with  respondent  exporters,  producers, 
or  importers.  This  provision  clarifies 
that  the  Department  may  use  the  records 
of  the  unaffiliated  party  if  needed  to 
establish  the  accuracy  of  data  provided 
by  the  respondent.  The  last  sentence  of 
paragraph  (d)  also  is  new,  and, 
consistent  with  current  practice, 
clarifies  that  as  part  of  verification  in  a 
countervailing  duty  proceeding,  the 
Department  may  request  access  to 
records  of  the  government  of  the 
affected  country. 

One  commentator  proposed  that  to 
ensiu'e  that  parties  have  an  adequate 
opportunity  to  prepare  for  verification, 
the  regulations  should  include 
provisions  requiring  that  the 
Department  provide  by  a  particular  date 
notice  of  its  intent  to  verify,  as  well  as 
detailed  information  regarding  the 
location  of  the  verification  and  the 
exhibits  the  Department  will  require. 
These  proposals  are  consistent  with 
paragraph  (d),  and,  to  the  extent 
practicable,  the  Department  intends  to 
implement  them  in  practice. 

Another  commentator  suggested  a 
niunber  of  "improvements"  to  the 
verification  process.  These  included 
allowing  the  presence  of  a  neutral  third 
party  at  verification,  copying  all 
documentation  relied  upon  in 
verification,  allowing  all  parties  (not 
just  respondents)  to  review  draft 


verification  reports,  including  in  the 
record  both  the  draft  verification  report 
and  the  final  report,  conducting 
verification  in  Washington  with  books 
and  records  forwarded  by  courier  or 
electronically,  and  permitting  domestic 
counsel  and  consultants  to  participate  at 
verifications.  We  agree  with  the 
commentator  that  tiiere  are  a  number  of 
ways  to  improve  the  verification 
process.  For  example,  we  are  modifying 
our  questionnaire  in  order  to  collect 
documentation  that  would  link  the 
reported  sales  information  to  the 
respondent's  general  ledger.  We  also 
intend  to  require  that,  prior  to 
verification,  respondents  submit  any 
computer  programs  used  to  identify  the 
sales  subject  to  investigation  or  review. 
By  collecting  this  information  prior  to 
the  commencement  of  verification,  the 
Department  will  be  able  to  use  the  time 
available  at  the  verification  site  more 
efficiently.  While  we  disagree  with  the 
suggestion  that  a  neutral  third  party  or 
domestic  counsel  participate  at 
verification,  we  invite  other  suggestions 
on  how  to  improve  the  verification 
process. 

Finally,  another  commentator 
proposed  that  petitioners  be  given  a 
formal  opportunity  to  comment  on 
verification  outlines.  We  agree  that 
petitioners  should  be  given  opportunity 
to  comment.  Because  this  is  part  of  the 
Department's  standard  practice,  the 
Department  believes  that  it  is  not 
necessary  to  include  a  provision  in  the 
regulations. 

Section  351.308 

Section  351.308  is  new,  and  deals 
with  determinations  on  the  basis  of  the 
facts  available. 

Paragraph  (b)  provides  that  the 
Department  wall  make  determinations 
on  the  basis  of  the  facts  available  in 
accordance  with  section  776(a)  of  the 
Act.  Under  the  statute,  the  Department 
will  use  the  facts  otherwise  available  if 
necessary  information  is  not  available 
on  the  record,  or  if  an  interested  party 
or  any  other  person  withholds  requested 
information,  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested, 
significantly  impedes  a  proceeding,  or 
provides  such  information  but  the 
information  cannot  be  verified. 

Evident  from  a  comparison  between 
the  pre-URAA  statute  and  the  new 
statute  is  the  fact  that  the  circumstances 
triggering  use  of  facts  available  are 
virtually  identical  to  those  triggering  use 
of  best  information  available  ("BIA"). 
Significantly,  however,  although  the 
circumstances  giving  rise  to  use  of  BIA 
and  facts  available  are  basically 


indistinguishable,  the  presumptive 
adverse  inference  associated  with  use  of 
BIA  is  not  automatically  associated  with 
use  of  facts  available.  Sp)ecifically. 
section  776(b)  of  the  Act  provides  that 
only  if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information" 
may  the  Department  use  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecting  from  among  the  facts 
otherwise  available.  Therefore,  the 
determination  of  what  to  use  as  facts 
available  will  be  affected  by  whether  or 
not  the  Department  may  make  an 
adverse  inference  under  the  statute. 

A  number  of  commentators  proposed 
that  the  regulations  set  forth  the 
Department's  current  two-tiered 
methodology  for  selecting  BIA. 
However,  given  the  differences  between 
the  Department  past  practice  regarding 
BIA  and  the  new  statutory  provisions  on 
facts  available,  the  Department  does  not 
believe  this  proposal  would  be 
appropriate. 

In  cases  where  the  Department 
determines  that  an  interested  party  has 
not  failed  to  cooperate,  the  Department 
will  apply  simply  the  "facts  available"; 
i.e.,  the  Hiepartment  will  make  its 
determination  "based  on  all  evidence  of 
record."  SAA  at  869.  However,  as 
paragraph  (e)  provides  (by  cross- 
reference  to  section  782(61  of  the  Act), 
the  Department  will  consider 
information  that  is  submitted  by  an 
interested  party  and  is  necessary  to  the 
determination,  but  that  does  not  meet 
all  the  applicable  requirements 
established  by  the  Department,  only  if 

(1)  The  information  is  submitted  bv  the 
deadline  established  for  its  submission. 

(2)  the  information  can  be  verified.  (3) 
the  information  is  not  so  incomplete 
that  it  cannot  ser\e  as  a  reliable  basis  for 
reaching  the  applicable  determination. 
(4)  the  interested  party  has 
demonstrated  that  it  acted  lo  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  reqiurements 
established  by  the  Department  with 
respect  to  the  information,  and  (5)  the 
information  ran  be  used  without  undue 
difficulties 

One  commentator  suggested  that 
information  contained  in  the  petition 
should  not  be  used  as  facts  available 
The  statute,  however,  does  not  limit  the 
specific  sources  from  which  the 
Department  can  obtain  facts  available 

In  cases  where  the  Department  finds 
that  an  interested  party  has  failed  to 
cooperate  by  not  ac  ting  to  the  host  of  its 
ability  to  comply  with  a  request  fur 
information,  section  776(b)  of  the  .Act 
provides  that  the  Department  may  make 
an  adverse  inference  about  the  missing 
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infOTmation.  and.  hence,  apply  "adverse 
facts  available."  A  number  of 
commentators  proposed  that  "a  good 
faith  e&brt"  to  provide  information 
responsive  to  the  Department's  request 
for  information  be  sufficient  to  meet  the 
requirement  of  "acting  to  the  best  of  (a 
company's]  ability."  The  determination 
of  whether  a  company  has  acted  to  the 
best  of  its  ability  will  be  decided  on  a 
fact-  and  case-specific  basis,  and  the 
Department  will  consider  whether  a 
failure  to  respond  was  deliberate  or 
simply  due  to  practical  difficulties  that 
made  the  company  unable  to  respond 
within  the  specified  deadline.  However, 
it  is  clear  that  affirmative  evidence  of 
bad  faith  on  the  part  of  a  respondent  is 
not  required  before  the  Department  may 
make  an  adverse  inference. 

Several  commentators  additionally 
suggested  that  where  information  is  not 
maintained  by  the  respo^ent  in- the 
ordinary  course  of  trade,  failure  to 
produce  such  information  should  not 
presumptively  be  a  violation  of  the 
"best  of  its  ability"  standard.  However, 
not  all  information  that  needs  to  be 
produced  during  the  course  of  a 
proceeding  is  kept  in  the  ordinary 
course  of  business  (e.g..  worksheets), 
and  fiulure  to  provide  such  information 
may  be  deemml  to  violate  the  "best  of 
ability"  standard.  The  determination  as 
to  whether  a  company  has  acted  to  the 
best  of  its  ability  to  comply  with  an 
information  request  can  only  be  made 
based  on  the  record  evidence  in  a 
particiilar  proceeding. 

(Consistent  with  section  776(b)  of  the 
Act  and  the  SAA.  at  870.  paragraph  (c) 
provides  that  an  adverse  inference  may 
include  reliance  on  secondary 
information  or  any  other  information 
placed  on  the  record.  Paragraph  (c)(1) 
indicates  that  secondary  information 
includes  information  derived  from  the 
petition,  a  final  determination  in  an 
antidumping  or  countervailing  duty 
investigation,  or  any  previous  review. 

Paragraph  (d)  explains  that  where  the 
Department  relies  on  secondary 
information,  to  the  extent  practicable 
the  Department  will  corroborate  that 
information  from  independent  sources, 
such  as  published  price  lists.  ofBdal 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  instant  investigation 
or  review.  Consistent  with  the  SAA,  at 
870,  the  third  sentence  of  paragraph  (d) 
indicates  that  "corroborate"  in  this 
context  means  that  the  Department  will 
look  to  such  sources  reasonably  at  the 
Department's  disposal  to  examine 
whether  the  secondary  information  has 
probative  value.  Paragraph  (d)  also 
indicates  that  in  accordance  with  the 
SAA,  at  870.  where  corroboration  is  not 


practicable,  the  Department  still  may 
apply  an  adverse  inference. 

One  commentator  argued  that 
secondary  information  taken  from  a 
petition  need  not  be  corroborated, 
because  the  Department  used  this 
information  as  the  basis  for  its 
initiation.  Section  776(c)  of  the  Act, 
however,  specifically  provides  that,  to 
the  extent  practicable,  the  Department 
will  corroborate  secondary  information, 
which  includes  the  petition,  from 
independent  sources  that  are  reasonably 
at  the  disposal  of  the  Department.  As  a 
result,  the  Department  has  not  adopted 
this  proposal. 

Section  351.309 

Section  351.309  deals  with  written 
argimient,  and  is  based  on  existing 
§§353.38  and  355.38. 

Paragraph  (b)(1)  provides  that  the 
Department  will  consider  in  making  its 
final  determination  or  final  results  of 
review  written  arguments  in  case  or 
rebuttal  briefs  filed  within  the 
applicable  time  limits. 

Paragraph  (b)(2)  provides  that  the 
Department  may  request  written 
argument  on  any  issue  from  any  person 
at  any  time  during  a  proceeding.  For 
example,  the  Department  may  choose  to 
request  post-hearing  briefs  on  a 
particular  topic. 

Paragraph  (c)(l]  sets  out  the  time 
limits  for  filing  case  briefs  in 
investigations  and  reviews.  Paragraph 
(c)(2)  indicates  that,  as  part  of  the  case 
brief,  parties  are  encouraged  to  provide 
a  summary  of  the  argimients  not  to 
exceed  five  paces. 

Paragraph  (a)(1)  sets  out  the  time 
limits  for  filing  rebuttal  briefs.  The  time 
limit  for  filing  rebuttal  briefs — within 
five  days  after  the  case  briefs  are  filed — 
is  now  the  same  in  both  investigations 
and  reviews.  Paragraph  (d)(2)  indicates 
that,  as  part  of  the  rebuttal  brief,  parties 
are  encouraged  to  provide  a  summary  of 
arguments  not  to  exceed  five  pages. 

Section  351.310 

Section  351.310  is  new,  and  deals 
with  matters  related  to  hearings. 
Although  portions  of  section  351.310 
are  based  on  existing  §§  353.38(b), 
355.38(b),  353.38(f)  and  355.38(f),  other 
portions  are  entirely  new.  These 
provisions  have  been  modified  from 
prior  regulations  with  an  eye  to  easing 
the  burdens  and  costs  imposed  on 
parties  appearing  before  the 
Department. 

Paragraph  (b)  is  new,  and  provides 
that  the  Department  may  conduct  a  pre- 
hearing conference  to  facilitate  the 
conduct  of  the  hearing.  In  most 
instances,  the  pre-hearing  conference 
will  be  held  by  telephone.  Examples  of 


issues  to  be  discussed  include  the 
necessity  of  conducting  a  hearing,  time 
limits  for  direct  and  rebuttal 
presentations,  identification  of 
significant  issues,  and  page  limits  for 
case  and  rebuttal  briefs. 

Paragraph  (c)  is  based  on  existing 
§§  353.38(b)  and  355.338(b).  and  sets 
forth  the  time  limit  for  requesting  a 
hearing.  The  existing  time  limits  for 
requesting  a  hearing  in  both 
investigations  and  reviews  have  been 
extended.  The  extended  time  limit — 30 
days  after  the  date  of  publication  of  the 
preliminary  determination  or 
preliminary  results  of  review — will 
allow  parties  more  time  to  consider  the 
necessity  of  requesting  a  hearing. 

Paragraph  (d)  is  based  on  existing 
§§  353.38(f)  and  355.38(f),  and  indicates 
that  upon  request,  the  Department  will 
hold  a  public  hearing  normally  two  days 
after  rebuttal  briefs  are  filed.  Under 
section  774(b)  and  section  751(e)  of  the 
Act.  the  Department  is  required  to  hold 
a  hearing  upon  the  request  of  an 
interested  party  in  an  investigation  and 
in  any  review  under  section  751  of  the 
Act.  in  other  segments  of  a  proceeding, 
such  as  scope  inquiries,  the  decision  to 
hold  a  hearing  is  discretionary. 
Consistent  with  section  774(b)  of  the 
Act  and  existing  §§  353.38(f)(3)  and 
355.38(f)(3).  paragraph  (d)(2)  provides 
that  such  hearings  are  not  subject  to  the 
Administrative  Procedure  Act. 

Paragraph  (e)  is  new.  and  provides 
that  the  Department  may  consolidate 
hearings  in  two  or  more  cases.  Cases 
where  the  Department  is  most  likely  to 
consolidate  hearings  are  those  where 
common  issues  exist  concerning  the 
same  product  from  different  countries  or 
where  common  issues  exist  concerning 
different  products  from  the  same 
country. 

Paragraph  (f)  is  new.  and  indicates 
that  the  [Department  may  conduct  closed 
hearing  sessions  where  parties  wish  to 
discuss  business  proprietary 
information.  The  Department's  existing 
regulations  do  not  expressly  provide  for 
representatives  to  discuss  business 
proprietary  information  during 
administrative  hearings,  although,  in 
limited  instances,  the  Department  has 
allowed  discussion  of  business 
proprietary  information  during  a 
hearing.  One  commentator  suggested 
that  the  Department  should  consider 
procedures  similar  to  those  used  by  the 
rrC  regarding  in  camera  sessions  for 
purposes  of  discussing  business 
proprietary  information  that  cannot  be 
adequately  summarized  for  discussion 
at  a  public  hearing.  The  commentator 
argued  that  the  inability  to  conduct  a 
closed  hearing  may  prejudice  parties, 


who  may  not  be  able  to  give  a  full 
presentation  of  their  argiunents. 

We  agree  that  the  £)epartment  should 
be  able  to  conduct  closed  hearing 
sessions  where  appropriate.  Paragraph 
(f),  therefore,  allows  an  interested  party 
to  request  a  closed  hearing  session. 
However,  the  Department  believes  that 
in  the  interest  of  transparency,  closed 
hearing  sessions  should  not  consume 
the  entirety  of  a  hearing.  Therefore,  the 
Department  intends  to  limit  the 
duration  of  such  sessions,  and  to  limit 
them  to  the  discrete  issues  identified  by 
the  requesting  party.  Before  a  closed 
hearing  session  begins,  the  hearing  room 
will  be  cleared  of  all  persons  not  subject 
to  APO.  Consistent  with  paragraph  (g). 
the  section  of  the  transcript  from  a 
closed  hearing  session  will  be  treated 
like  other  dociuoaents  containing 
business  proprietary  information. 

Section  351.311 

Section  351.311  deals  with 
coimtervailable  subsidy  practices 
discovered  during  an  investigation  or 
review,  and  is  based  on  existing 
§  355.39.  Apart  from  minor 
clarifications,  the  only  change  is  the 
addition  of  subsidy  programs  in 
violation  of  Article  8  of  the  SCM 
Agreement,  which  the  Department  is 
notified  of  by  the  United  States  Trade 
Representative. 

Section  351.312 

Section  351.312  is  new,  and, 
consistent  with  section  777(h)  of  the 
Act,  provides  consumer  organizations 
and  industrial  users  the  opportimity  to 
submit  information  and  argument  on 
matters  relevant  to  a  particular 
determination  of  dumping, 
subsidization,  or  injury.  Although  such 
parties  are  not  "parties  to  the 
proceeding"  as  defined  in  the  statute, 
the  Department  recognizes,  as  pointed 
out  by  one  commentator,  "that 
industrial  users'  comments  are  a 
potential  authoritative  source  for 
available  factual  information  supporting 
Department  determinations."  The 
importance  of  input  bom  industrial 
users  and  consimier  organizations  is 
recognized  iii  both  the  AD  Agreement, 
at  Article  6.12.  and  the  SCM  Agreement, 
at  Article  12.10.  The  SAA.  at  871.  while 
emphasizing  that  section  777(h)  of  the 
Act  does  not  confer  "interested  party" 
status  on  such  users  and  organizations, 
explains  that  this  provision  explicitiy 
requires  the  Department  to  furnish  such 
users  and  organizations  with  au 
opportunity  to  provide  relevant 
information. 

Paragraph  (b)  indicates  that  industrial 
users  and  representative  consimier 
organizations  may  submit  to  the 


Department  relevant  factual  information 
and  relevant  written  argimient  in  the 
form  of  case  and  rebuttal  briefs. 
Paragraph  (b)  also  makes  clear  that  all 
such  submissions  must  be  filed  in 
accordance  with  the  procedural  rules  in 
§351.303. 

One  commentator  noted  that  the 
opportunity  under  the  Act  for  such 
users  and  organizations  to  submit 
relevant  information  would  not  be 
meaningful  if  the  Department  did  not 
respond  to  such  information.  With 
respect  to  this  conunent.  the  Department 
will  include  in  the  record  of  a 
proceeding  Information  submitted  by 
industrial  users  and  consiuner 
organizations,  and  the  Department  may 
rely  on  such  information  as  appropriate. 
Furthermore,  the  Department  intends  to 
address  relevant  comments  made  by 
industrial  users  and  consumer 
organizations  in  making  its 
determinations  in  the  same  manner  that 
it  considers  and  responds  to  "interested 
party"  comments. 

Paragraph  (c)  clarifies  that  industrial 
users  and  consumer  organizations  may 
submit  business  proprietary 
information,  but  neither  they  nor  their 
representatives  will  be  granted  access 
imder  APO  to  business  proprietary 
information  submitted  by  other  persons. 

Part  351.  Subpart  D— Calculation  of 
Export  Price,  Constructed  Export  Price, 
Fair  Value  and  Normal  Value 

Subpart  D  deals  with  the  calculation 
of  export  price,  constructed  export  price 
("CEP"),  fair  value  and  normal  value, 
and  corresponds  to  subpart  D  of  Part 
353  of  the  Department's  existing 
regulations. 

Section  351.401 

Section  351.401  deals  with  general 
principles  common  to  the  identification 
and  calculation  of  export  price, 
constructed  export  price  and  normal 
value.  In  tliis  regard,  although  the 
URAA  changed  the  names  of  purchase 
price  and  exporter's  sales  price  to  export 
price  and  constructed  export  price, 
respectively,  to  conform  to  the 
terminology  of  the  AD  Agreement,  the 
SAA  is  clear  that  "no  change  is 
intended  in  the  circiunstances  imder 
which  export  price  (formerly  "purchase 
price")  versus  constructed  export  price 
(formerly  "exporter's  sales  price")  are 
used."  SAA  at  822-23.  Several 
commentators  have  argued  that  the 
Department  should  abandon  its  prior 
practice  (often  called  "indirect  purchase 
price")  imder  which  the  Department 
considered  certain  sales  to  be  "purchase 
price"  sales,  even  though  there  was 
some  involvement  by  a  U.S.  affiliate. 
Other  commentators  have  pointed  to  the 


language  of  the  SAA  as  support  for  their 
conclusion  that  this  aspect  of  the 
distinction  between  export  price  and 
constructed  export  price  remains  under 
the  URAA. 

The  Department  agrees  with  these 
latter  commentators  that  Congress  and 
the  Administration  did  not  intend  a 
change  to  the  circumstances  under 
which  the  Department  would  use  export 
price  or  constructed  export  price, 
including  the  "indirect  purchase  price" 
situations.  It  has  been  the  Department's 
longstanding  and  well-recognized 
practice  that  a  transaction  will  be 
considered  an  export  price  sale,  despite 
the  involvement  of  an  affiUate  in  the 
Uiuted  States  where:  (1)  The 
merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyer,  without  being 
introduced  into  the  physical  inventory 
of  the  related  selling  agent;  (2)  this  was 
the  customary  commercial  chaimel  for 
sales  of  this  merchandise  between  the 
parties  involved;  and  (3)  the  related 
selling  agent  in  the  United  States  acted 
only  as  a  processor  of  documentation 
and  a  conununication  link  with  the 
imrelated  buyer.  Because  no  change 
from  current  practice  is  required,  the 
regulations  do  not  address  this  issue. 

Paragraph  (b)  codifies  the 
Department's  longstanding  practice  of 
requiring  parties  claiming  an  adjustment 
to  provide  sufficient  support  for  that 
claim.  This  regulation  is  not  intended  to 
change  the  Department's  practice  as 
recognized  by  the  courts.  See  e.g.. 
Timken  v.  United  States.  673  F.  Supp. 
495.  513  (OT  1987).  Because  the 
relevant  information  is  normally  under 
the  sole  control  of  the  respondent 
interested  party,  this  practice  is  usually 
applied  to  adjustments  that  would 
benefit  such  a  party.  This  regulation  is 
not  intended  to  impose  any  additional 
burden  on  domestic  interested  parties 
that  do  not  have  access  to  the  relevant 
information.  Paragraph  (b)  also  codifies 
the  Department's  longstanding 
prohibition  against  double-counting 
adjustments. 

Under  paragraph  (c),  the  Department 
will  continue  its  practice  of  adjusting 
rep>orted  gross  prices  for  discounts, 
rebates  and  certain  post -sale 
adjustments  to  price  that  afiect  the  net 
price.  Where  such  discounts,  rebates 
and  price  adjustments  are  granted  on  a 
transaction-specific  basis,  they  should 
be  reported  on  that  basis.  However,  as 
with  selling  expenses,  the  Department 
will  continue  its  ciurent  practice  of 
allowing  non-distortive  allocations 
where  transaction-specific  reporting  is 
not  feasible.  SAA  at  823-24.  Where 
verification  is  conducted,  the 
Department  will  review  the 
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respondent's  records  to  ensure  that 
discounts,  rebates  and  post-sale  price 
adjustments  are  reported  on  as  specific 
a  basis  as  those  records  permit. 

Paragraph  (d)  provides  that  the 
Department  will  not  adjust  costs  used  as 
the  basis  for  adjustments  to  factor  in 
delayed  or  early  payment  of  expenses. 
Certain  parties  have  argued  that,  when 
a  party  incurs  an  expense  but  does  not 
pay  for  it  immediately,  the  Department 
should  reduce  the  amount  of  the 
adjustment  to  account  for  the  savings 
that  accrue  due  to  the  delayed  payment. 
However,  the  courts  have  upheld  the 
Department's  position  that  the  statute 
does  not  require  that  level  of  precision 
in  quantifying  adjustments.  See,  Federal 
Mogul  V.  United  States,  839  F.  Supp. 
881,886(071993). 

Paragraph  (e)  deals  with  the 
adjustment  for  movement  expenses 
described  in  section  772(c)(2)(A)  of  the 
Act  for  export  price  and  constructed 
export  price  calculations,  and  section 
773(a)t6)(B)(ii)  of  the  Act  for  normal 
value  calailations.  Consistent  with  the 
SAA,  at  823  and  827,  paragraph  (e) 
clarifies  that  the  deduction  for 
movement  expenses  includes  a 
deduction  for  all  warehousing  expenses 
incurred  after  the  merchandise  leaves 
the  producer's  factory,  or,  in  the  case  of 
a  reseller,  the  point  from  which  the 
reseller  shipped  the  merchandise.  This 
paragraph  also  clarifies  that  the  phrase 
"original  place  of  shipment"  in  the  Act 
refers  to  the  place  of  shipment  from  the 
party  making  the  sale  which  is  the 
subject  of  the  Department's 
examination.  This  is  intended  to  clarify 
that,  where  the  sale  to  the  United  States 
which  is  being  examined  is  made  by  a 
reseller,  movement  expenses  from  the 
producer  to  the  reseller  are  not 
deducted.  This  is  appropriate  because 
such  expenses  are  part  cf  the  seller's 
cost  of  acquisition. 

Paragraph  (f)  describes  the  situations 
in  which  the  Department  will  treat 
mvdtiple  affiliated  producers  as  a  single 
entity.  Under  prior  practice,  the 
Department,  in  certain  situations,  would 
treat  related  producers  that  were 
separate  legal  entities  as  a  single  entity: 
i.e.,  the  Department  would  "collapse" 
the  producers  into  a  single  firm.  Where 
firms  were  so  collapsed,  the  Department 
would  issue  a  single  questionnaire  to, 
and  calculate  a  single  weighted-average 
dumping  margin  for,  the  collapsed 
entity.  Paragraph  (f)  codifies  the 
Deputment's  approach  regarding  such 
producers,  based  on  the  new  statutory 
term  "affiliated  persons."  In  order  to  be 
treated  as  a  single  entity,  the  producers 
must  be  affiliated  and  have  production 
facilities  that  are  sufficiently  similar 
that  shifting  production  would  not 


require  substantial  retooling.  Although 
such  decisions  are  almost  always  made 
on  the  basis  of  the  subject  merchandise 
and  foreign  like  product,  or  on  a  more 
narrow  basis,  in  rare  situations  the 
Department  may  conclude  that  a 
product  that  is  not  subject  merchandise 
or  a  foreign  like  product  is  sufficiently 
similar  to  subject  merchandise  that  the 
producers  of  those  products  may  be 
candidates  for  collapsing.  This 
paragraph  does  not  address  the 
Department's  ability  to  "collapse" 
resellers,  without  production  facilities, 
and  their  affiliated  producers,  although 
the  considerations  identified  in 
paragraphs  (f)  (1),  (2)  and  (3)  would  be 
among  those  considered  in  reaching 
such  a  decision.  Similarly,  this 
paragraph  does  not  address  the  issue  of 
whether  a  producer  or  exporter  in  a 
nonmarket  economy  country  is  entitled 
to  an  individual  antidumping  rate.  That 
determination  is  addressed  by  the 
definition  of  "rates"  in  section  351.102. 

Section  351.401(g)  provides  that,  in 
accordance  with  the  Department's  past 
practice,  respondents  may  allocate 
expenses  if  transaction-specific 
reporting  is  not  feasible.  Where 
verification  is  conducted,  the 
Department  will  verify  that  expenses  are 
reported  on  as  specific  a  basis  as 
permitted  by  the  company's  records  and 
that  the  allocation  does  not  distort  the 
comparison.  This  is  in  accordance  with 
the  SAA,  at  828,  which  states  that  the 
Department  may  continue  its  practice  of 
permitting  allocations,  "provided  that 
the  allocation  method  does  not  cause 
inaccuracies  or  distortions." 

Some  commentators  argued  for  a 
regulation  providing  that  certain  direct 
selling  expenses  never  could  be 
reported  on  an  allocated  basis,  but 
instead  always  must  be  reported  on  a 
transaction-specific  basis.  Other 
commentators  argued  for  a  regulation 
permitting  the  reporting  of  adjustments 
on  an  allocated  or  average  basis.  Yet 
another  commentator  argued  for  a 
regulation  that  would  permit  customer- 
specific  allocations,  even  if  based  on  in- 
scope  and  out-of-scope  merchandise,  if 
the  Department  determines  that  such  an 
allocation  is  reasonable  and  has  a 
minimal  potential  for  creating  a 
distorting  effect. 

Consistent  with  the  SAA.  at  823-824, 
paragraph  (g)  provides  that,  in  order  to 
qualify  as  a  direct  selUng  expense,  an 
expense  "normally"  must  be  reported 
on  a  transaction-specific  basis. 
However,  as  noted  above,  the 
Department  may  consider  allocated 
expenses  as  direct  selling  expenses 
when  transaction-specific  reporting  is 
not  feasible.  In  determining  what  is 
feasible,  the  Secretary  may  balance  the 


difficulties  of  reporting  transaction- 
specific  expenses  against  the  potential 
inaccuracies  of  reporting  allocated 
expenses. 

New  paragraph  (h)  deals  with  the 
Department's  treatment  of  subprocessors 
or  "tollers."  Several  conunentators 
expressed  support  for  the  Department's 
recent  decision  that  tolling  operations 
(i.e.,  subcontractors)  should  not  be 
treated  as  manufactiuers  or  producers  of 
the  subject  merchandise.  The 
Department  concurs  with  those 
commentators  who  lu-ged  that,  because 
this  policy  has  not  been  widefy 
publicized,  that  it  be  enunciated  in  the 
regulations.  Under  paragraph  (h),  where 
a  party  owning  the  components  of 
subject  merchandise  has  a  subcontractor 
manufacture  or  assemble  that 
merchandise  for  a  fee,  the  Department 
will  consider  the  owner  to  be  the 
manufacturer,  because  that  party  has 
ultimate  control  over  how  the 
merchandise  is  produced  and  the 
maimer  in  which  it  is  ultimately  sold. 
The  Department  will  not  consider  the 
subcontractor  to  be  the  manufacturer  or 
producer,  regardless  of  the  proportion  of 
production  attributable  to  the 
subcontracted  operation  or  the  location 
of  the  subcontractor  or  owner  of  the 
goods.  For  example,  where  Firm  A 
sends  raw  materials  to  a  subcontractor 
for  finishing  before  Firm  A  sells  the 
finished  goods  to  the  United  States,  the 
Department  will  base  export  price  or 
constructed  export  price  on  the  price 
charged  by  Firm  A  (or  its  U.S.  affiliate) 
for  the  finished  goods.  Similarly,  the 
Department  will  base  normal  value  on 
Firm  A's  sales  of  the  finished  goods  in 
its  home  market  (subject  to  the  viabihty 
determination  described  in  section 
351.404). 

Paragraph  (i)  establishes  how  the 
Department  will  identify  the  date  of  sale 
for  sales  of  the  subject  merchandise  and 
foreign  like  product.  Under  this 
provision,  the  Department  will  normally 
rely  on  the  date  of  invoice.  This  is  a 
change  from  prior  practice  under  which 
the  Department  based  the  date  of  sale  on 
the  date  on  which  the  "essential  terms 
of  sale"  (normally  price  and  quantity) 
were  established.  See,  Certain  Forged 
Steel  Crankshafts  from  the  Federal 
Republic  of  Germany,  52  FR  28170, 
28172  (1987).  Several  commentators 
argued  that  this  methodology  delayed 
proceedings,  increased  the  cost  to  the 
respondents,  complicated  verification, 
and  was  impredictable.  In  response  to 
these  concerns,  paragraph  (i)  provides 
that  the  Department  normally  will  use 
the  date  of  invoice  as  the  date  of  sale. 
However,  the  Department  recognizes 
that  this  date  may  not  be  appropriate  in 
some  circumstances,  such  as  those 


involving  certain  long-term  contracts  or 
sales  in  which  there  is  an  exceptionally 
long  time  between  the  date  of  invoice 
and  the  date  of  shipment.  Paragraph  (i) 
provides  the  Department  with  sufficient 
flexibility  to  handle  such  situations. 

Some  commentators  suggested  that 
the  Department  use  as  the  date  of  sale 
whatever  date  a  respondent  uses  in  its 
internal  records.  However,  this 
approach  would  create  a  high  degree  of 
unpredictabiUty  and  inconsistency 
among  respondents,  and  it  might  be 
subject  to  manipulation.  The  date  of 
invoice  is  easily  verifiable,  and,  in  the 
Department's  experience,  is  clearly 
recorded  in  most  respondents'  records. 
With  respect  to  the  concerns  of  one 
commentator  that  use  of  a  respondent's 
invoice  date  could  make  the  date  of  sale 
subject  to  manipulation,  the  Department 
intends  to  verify  that  the  records  upon 
which  the  date  of  invoice  are  based 
were  kept  in  the  ordinary  course  of 
business.  Additionally,  particularly 
during  administrative  reviews,  the 
Department  will  carefully  scrutinize  any 
change  in  record  keeping  that  could 
change  the  date  of  invoice. 

Section  351.402 

Section  351.402  deals  with  certain 
adjustments  that  the  Department  will 
make  in  calculating  export  price  and 
constructed  export  price  under  section 
772  of  the  Act. 

Paragraph  (b)  clarifies  the  expenses 
that  the  Department  will  deduct  from 
the  price  to  the  unaffiliated  purchaser 
[i.e.,  the  "starting  price")  in  calculating 
constructed  export  price  under  section 
772(d)  of  the  Act.  Consistent  with  the 
SAA  at  823,  the  Department  will  make 
deductions  imder  section  772(d)  for 
those  expenses  enumerated  in  the  Act 
which  are  due  to  economic  activities  in 
the  United  States.  Thus,  commissions, 
direct  selling  expenses,  assxmiptions  of 
expenses  on  behalf  of  the  buyer,  and 
indirect  selling  expenses  attributable  to 
the  sale  to  the  unaffiliated  purchaser  in 
the  United  States  will  be  deducted  in 
calculating  the  constructed  export  price. 
This  deduction  will  be  made 
irrespective  of  when  the  expenses  are 
incurred,  or  where  payment  is  made. 
The  cost  of  advertising  in  the  United 
States,  for  example,  may  be  deducted 
imder  section  772(d)  even  if  the 
advertising  is  paid  for  outside  of  the 
United  States.  However,  the  foreign 
seller's  expenses  associated  with  selling 
to  the  affiliated  reseller  in  the  United 
States  would  not  be  deducted  under 
section  772(d),  rather,  they  would  be 
dealt  with  as  circumstance  of  sale 
adjustments  under  section 
773(a)(6)(C)(ui)  of  the  Act. 


The  manner  in  which  the  Department 
intends  to  implement  the  special  rule 
for  merchandise  with  value  added  after 
importation  contained  in  section  772(e) 
of  the  Act  is  explained  in  some  detail  in 
paragraph  (c).  Under  that  section,  where 
a  substantial  amoimt  of  value  is  added 
by  a  process  of  further  manufacture  or 
assembly  in  the  United  States,  the 
Department  may  use  surrogates  for  the 
constructed  export  price,  rather  than 
perform  the  extensive  calculation 
reqmred  to  deduct  the  actual  value 
added  in  the  United  States.  Paragraph 
(c)(1)  clarifies  that  deduction  for  value 
added  in  the  United  States  and  the 
special  rule  may  apply  where  the  actual 
importer  or  purchaser,  for  example  a 
subcontractor,  is  not  affiliated  with  the 
exporter,  but  is  acting  on  behalf  of  the 
affiliated  party  in  the  United  States. 
Paragraph  (c)(2)  explains  how  the 
Department  will  make  an  estimation  of 
whether  the  value  added  in  the  United 
States  "exceeds  substantially"  the  value 
of  the  subject  merchandise.  The  SAA 
explains  that,  "lw]hile  Commerce  is  not 
required  to  calculate  precisely  the  value 
added  after  importation  into  the  United 
States,  'exceed  substantially'  means  that 
the  value  added  in  the  United  States  is 
estimated  to  be  substantially  more  than 
half  of  the  price  of  the  merchandise  as 
sold  in  the  United  States."  SAA  at  826. 
For  purposes  of  this  estimation,  the 
Department  will  normally  calculate  the 
value  added  by  subtracting  the  average 
net  price  at  which  subject  merchandise 
is  sold  to  affiliated  importers  who 
undertake  further  manufacturing,  from 
the  average  net  price  at  which  the 
merchandise  with  value  added  is 
eventually  sold  to  unaffiliated 
customers  in  the  United  States.  Other 
than  reduction  for  discounts,  rebates 
and  other  post-sale  price  adjustments, 
no  adjustments  will  be  made  to  these 
prices.  Where  this  average  difference 
(i.e.,  value  added  in  the  United  States) 
is  at  least  60  percent  of  the  average  price 
to  unaffiUated  customers,  the  special 
rule  normally  will  be  applied  to  all 
merchandise  with  value  added  in  the 
United  States.  Usually,  the  Department 
will  calculate  these  averages  across  the 
subject  merchandise  sold  with  value 
added.  However,  where  there  are 
significant  disparities  in  price  between 
subject  merchandise  or  the  value  added 
•products,  the  Department  retains  the 
discretion  to  base  the  averages  on 
smaller  groupings  of  products. 

Paragraph  (c)(3)  explains  that,  for 
merchandise  to  which  the  Department 
has  determined  the  special  rule  applies, 
it  will  normally  assign  a  margin  equal 
to  the  weighted-average  margin 
calculated  based  upon  the  prices  of 
identical  or  other  subject  merchandise 


sold  to  unaffiliated  parties.  This  is 
equivalent  to  using  the  price  of  sales  to 
unaffiliated  parties,  along  with  all  other 
terms  and  conditions  of  those  sales,  and 
calculating  the  margins  based  on  those 
surrogate  prices,  terms  and  conditions. 
Because  such  margins  will  have  been 
calculated  for  those  sales  to  unaffiliated 
parties,  the  Department  will  not  need  to 
repeat  the  calculation  for  the  sales  to 
which  the  special  rule  applies.  The 
Department  beheves  this  approach  is 
appropriate,  because  a  price  cannot  be 
dissociated  from  the  terms  and 
conditions  that  gave  rise  to  that  price. 
For  example,  a  price  for  one  product 
cannot  simply  be  substituted  as  an 
appropriate  price  for  a  different  product 
If  the  Department  were  simply  to  adopt 
a  price  for  a  different  product  and  then 
analyze  the  sale,  there  would  be  a 
question  as  to  whether  the  price  should 
be  adjusted  to  account  for  the  difference 
in  merchandise  to  avoid  distortion. 
Adjustments  for  other  differences 
between  the  surrogate  sales  and  the 
special  rule  sales  also  might  be 
necessary.  Making  such  adjustments 
would  unduly  complicate  the  analysis 
under  this  provision,  which  is  intended 
to  simplify  the  process. 

Paragraph  (d)  elaborates  on  the 
procedure  the  Department  will  follow  in 
deducting  profit  to  arrive  at  a 
constructed  export  price  under  sections 
772(d)(3)  and  772(f).  Various 
commentators  have  urged  that  the 
regulations  provide  further  guidance 
regarding  the  profit  deduction. 
Paragraph  (d)(1)  specifies,  in  accordance 
with  section  772(0  of  the  Act',  that  both 
the  expenses  used  to  allocate  the  profit 
to  the  U.S.  sales,  and  the  profit  to  be 
allocated  normally  will  be  based  upon 
all  sales  of  the  subject  merchandise  in 
the  United  States  and  the  foreign  like 
product  in  the  foreign  market.  This 
clarifies  explicitly,  as  suggested  by  some 
commentators,  that  losses  in  one  market 
would  offset  profits  in  another.  This  is 
clearly  contemplated  by  the  term  "total 
actual  profit"  in  section  772(f)  of  the 
Act,  and  is  reinforced  by  the  reference 
in  the  SAA.  at  825.  to  situations  in 
which  there  is  no  profit.  Some 
commentators  suggested  that  the 
regulations  clarify  whether  a  profit  ratio 
or  per-unit  profit  will  be  used.  This 
change  to  the  rule  is  unnecessary,  but  in 
accordance  with  section  772(f)(2)  of  the 
statute,  the  Department  will  apply  a 
profit  ratio,  e.g.  profit  divided  by  selling 
expenses. 

In  calculating  profit,  this  paragraph 
specifies  that  the  Department  will  not 
disregard  home  market  sales  below  cost. 
Although  some  commentators  suggested 
that  below-cost  sales  should  be 
disregarded  when  determining  total 
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actual  profit,  there  is  no  provision  in  the 
statute  for  disregarding  sales  below  cost 
in  this  context,  and  doing  so  would 
conflict  with  the  statutory  requirement 
to use  "actual  profit." 

Paragraph  (a)(2)  specifies  that  the 
Department  will  not  be  limited  to 
audited  financial  statements,  but  may 
use  any  appropriate  financial  report, 
including  internal  reports,  the  accuracy 
of  which  can  be  verified,  if  verification 
is  conducted.  This  provision  reflects  the 
suggestion  of  commentators  that  the 
Department  make  clear  its  discretion  to 
use  financial  reports  prepared  in  the 
normal  course  of  business  that  are  as 
specific  as  possible  to  the  merchandise 
imder  investigation  or  review. 

Finally,  paragraph  (d)(3)  recognizes 
the  obligations  of  the  Department  not  to 
require  the  reporting  of  costs  solely  to 
make  the  profit  deduction,  and,  where 
practicable,  to  use  costs  that  are 
submitted  volimtarily  for  piuposes  of 
calculating  profit.  However,  to  ensure 
that  voluntary  submissions  of  cost  data 
can  be  used  for  this  purpose,  the 
Secretary  will  specify  deadlines  after 
which  such  voluntary  submissions  will 
no  longer  be  accepted.  The  Department 
has  not  adopted  a  rule,  proposed  by  one 
commentator,  that  the  Department  not 
be  allowed  to  initiate  an  investigation  of 
sales  below  cost  based  on  an  allegation 
derived  from  cost  information  submitted 
voluntarily  for  this  purpose.  If  the 
inframation  submitted  volimtarily 
supports  a  sufficient  allegation  that 
home  market  sales  have  been  made 
below  cost,  then  the  Department  is 
required  to  initiate  a  cost  investigation. 

Various  commentators  suggested  that 
the  regulations  specify  the  costs  that 
will  be  subtracted  from  revenues  to 
determine  total  actual  profit.  Although    . 
the  Department  has  not  elaborated  on 
the  guidance  provided  in  section 
773(b)(3)  of  the  Act  with  respect  to  cost 
of  production  and  section  773(e)  of  the 
Act  with  respect  to  constructed  value, 
the  Department  will  develop  an 
appropriate  treatment  of  particular 
expenses  through  practice,  as  it  has 
done  with  cost  of  production  and 
constructed  value. 

A  number  of  commentators  contended 
that  the  Department  should  cap  the 
amoimt  of  profit  deducted  at  the  amoimt 
of  profit  actually  earned  on  each  U.S. 
sale.  Other  commentators  argued  for  an 
adjiistment  to  normal  value  to  offset  any 
distortion  caused  by  the  profit 
aUocation  method  required  by  the 
statute.  These  commentators  claimed 
that  failure  to  make  such  an  adjustment 
to  normal  value  would  lead  to  double- 
coimting  of  profit. 

Article  2.4  of  the  Agreement  provides 
for  the  deduction  of  profit  and  selling 


expenses  associated  with  economic 
activities  in  the  export  market  in  order 
to  construct  an  export  price.  The  statute 
implements  the  Agreement  by  requiring 
that  the  profit  calculation  for 
constructing  an  export  price  be 
computed  based  on  the  combined 
profits  of  the  exporter  on  sales  to  both 
the  U.S.  and  home  markets.  The  SAA, 
at  page  825,  prohibits  a  cap  based  on  the 
transfer  price  by  stating  that  "the 
transfer  price  between  exporters  or 
producers  and  the  affiliated  importer  is 
irrelevant  in  determining  the  amount  of 
profit  to  be  deducted"  in  constructing 
an  export  price.  Further,  the  statute  does 
not  provide  for  an  adjustment  to  normal 
value  in  the  manner  suggested. 

Some  commentators  also  suggested 
that  the  regulations  state  that  profit  will 
be  deducted  in  calculating  CEP  only 
when  the  importer  is  affiliated  with  the 
exporter.  They  argue  that  this  is 
necessary  to  ensiu-e  that  the  profit  of  an 
unaffiliated  consigiunent  importer  will 
not  be  deducted  twice.  While  the 
Department  fully  agrees  with  this 
comment,  the  regulations  do  not  include 
such  a  provision,  because  the  statute 
clearly  limits  the  profit  deduction  to 
profits  allocated  to  expenses  inciured  by 
the  producer,  exporter,  or  affihated 
seller. 

One  commentator  suggested  that  the 
regulations  explain  whether  profits  in 
the  home  market  or  a  third  coxmtry 
market  will  be  used  when  there  are  few 
sales  in  the  home  market,  i.e.,  that 
market  is  not  "viable"  under  section 
351.404,  discussed  below.  The  statute 
does  not  clearly  address  this  question, 
and  as  this  is  a  new  provision  with 
which  the  Department  has  no 
experience,  the  Department  will  address 
this  question  after  gaining  experience  in 
its  administration. 

Paragraph  (e)  explains  how  the 
Department  will  treat  payments  between 
affiliated  parties  for  purposes  of  section 
772(d)  of  the  Act.  This  provision 
explains  that  the  Department  will 
normally  base  the  deduction  of 
expenses  on  the  cost  to  the  affiliate, 
rather  than  on  any  payment  to  the 
affiliate.  However,  where  the 
Department  is  satisfied  that  the  exporter 
does  not  have  access  to  that 
information,  the  Department  may  use 
the  payment  to  the  affiliated  party  if  that 
payment  represents  an  arm's-length 
price  for  the  service  provided  by  the 
affiliated  party.  The  Department  will 
determine  whether  the  price  is  arm's 
length  by  a  comparison  of  the  price  at~ 
issue  with  prices  for  similar  services 
paid  to  unaffiliated  providers,  or  with 
prices  charged  by  the  affiliate  to 
unaffiliated  parties.  Thus,  under  this 
provision,  where  an  affiliated  importer 


sells  the  subject  merchandise  on 
commission,  the  Department  will 
normally  use  the  selling  expenses  of  the 
affiliated  importer,  but  may  use  the 
amount  of  the  commission,  if  the 
conditions  identified  above  exist. 

Paragraph  (f)  provides  that  the 
Department  will  deduct  from  the  export 
price  (or  the  constructed  export  price)   . 
any  antidumping  or  countervaiUng 
duties  paid  on  behalf  of  the  importer,  or 
reimbursed  to  the  importer,  by  the 
producer  or  exporter  and  sets  out  an 
exception  and  the  procedures  to  be 
applied  in  that  situation.  Other  than  the 
dianges  in  langxiage  required  by  the 
URAA,  the  provision  with  respect  to 
antidiunping  duties  is  imchanged  from 
§  353.26  of  the  existing  regulations.  The 
requirement  that  such  coimtervailing 
duties  be  deducted  from  the  export 
price  (or  constructed  export  price)  is 
new. 

Under  section  772(c)(1)(C)  of  the  Act, 
the  Department  increases  the  price  used 
to  calculate  export  price  (or  constructed 
export  price)  by  the  amoimt  of  any 
coimtervailing  duty  imposed  to  offset  an 
export  subsidy.  The  countervailing  duty 
paid  by  the  importer  has  the  efl'ect  of 
increasing  the  price  to  the  importer  by 
the  amount  of  that  duty.  If  the  producer 
or  exporter  pays  or  reimburses  the  duty, 
the  price  has  not  been  increased  and  a 
deduction  in  the  amount  of  the  duty 
paid  or  reimbursed  by  the  producer  or 
exporter,  to  offset  the  addition  made 
under  section  772(c)(1)(C),  is 
appropriate  to  arrive  at  the  correct 
export  price  (or  constructed  export 
price).  As  with  antidumping  duties,  the 
statute  authorizes  no  adjustment  to 
export  price  (or  constructed  export 
price)  for  countervailing  duties  imposed 
to  offset  other  types  of  subsidies.  And 
just  as  with  antidumping  duties, 
payment  of  those  countervailing  duties 
by  the  exporter  or  producer  on  behalf  of 
the  importer  represents  an  effective 
reduction  in  the  price  to  the  unaffiliated 
purchaser.  Thus,  in  both  instances  it  is 
appropriate  to  take  the  deduction 
described  in  paragraph  (f). 

Section  351.403 

With  respect  to  the  calculation  of 
normal  value,  §  351.403  sets  forth, 
without  substantive  change,  the 
regulations  regarding  sales  and  offers  for 
sale  and  the  regulations  regarding  use  of 
sales  to  or  through  an  affiliated  party. 
However,  as  discussed  above  with 
respect  to  section  351.102,  differences 
between  the  old  term  "related  party" 
and  the  new  term  "affiliated  party"  may 
have  an  impact  in  this  area.  The 
provisions  corresponding  to  §  351.403 
are  currently  contained  in  §§  353.43(a) 
and  353.45  of  the  existing  regulations. 


Because  other  provisions  of  353.43  have 
been  added  to  the  statute,  they  are  not 
restated  in  these  proposed  regulations. 

Several  commentators  suggested  that 
the  Department  adopt  a  regulation 
allowing  respondents  not  to  report 
"downstream"  sales  (i.e.  sales  by 
affiliated  parties  of  merchandise 
purchased  from  the  respondent)  if  the 
quantity  of  sales  to  affihated  parties  is 
below  a  certain  threshold  percentage  of 
sales  to  unaffiliated  parties.  Others 
suggested,  in  contrast,  that  the 
Department  require  that  downstream 
sales  always  be  reported.  Because 
factora  other  than  value,  such  as 
comparability  of  sales,  affect  this 
decision,  neither  proposal  is  reflected  in 
the  regulations.  However,  the 
Department  will  continue  to  consider 
this  important  issue,  which  has 
impUcations  both  for  the  accuracy  of  its 
calculation  and  the  reasonableness  of  its 
information  requirements.  The 
Department  encourages  the  submission 
of  comments  on  this  matter. 

Similarly,  several  commentators 
recommended  methodologies  for 
determining  when  a  price  to  an 
affiliated  party  should  be  considered 
comparable  to  the  price  at  which 
merchandise  is  sold  to  unaffiliated 
parties;  i.e.  when  a  price  is  at  "arm's 
length."  Because  of  the  complexity  of 
this  issue,  and  because  the  Department's 
practice  in  this  area  is  still  evolving,  the 
Department  has  not  addressed  this  issue 
in  these  proposed  regulations.  However, 
the  Department  will  continue  to 
consider  this  issue  for  the  final 
regulations. 

Section  351.404 

Section  351.404  sets  forth  in 
combined  form  the  requirements  of 
sections  773(a)(1)(B)  and  (a)(1)(C)  of  the 
Act  regarding  whether  sales  in  the 
exporting  country  or  in  a  third  country 
may  be  used  as  a  basis  for  normal  value. 
This  provision  modifies  §§  353.48  and 
353.49  of  the  Department's  existing 
regulations. 

The  antidumping  statute  has  long 
required  the  Department  in  calculating 
foreign  market  value  (now  normal 
value)  to  avoid  the  use  of  markets  in 
which  there  are  few  sales  [i.e.,  markets 
that  are  not  "viable").  Paragraph  (b)(1) 
sets  forth  the  general  condition  under 
which  the  Seoetary  will  find  a  market 
to  be  viable,  that  is,  when  satisfied  that 
the  sales  in  the  exporting  or  third 
country  market  are  of  sufficient  quantity 
to  form  the  basis  for  normal  value. 

Paragraph  (b)(2)  defines  the  sufficient 
quantity  standard  as  satisfied  when  the 
aggregate  quantity  (or  value)  of  foreign 
like  product  sold  in  or  to  the  foreign 
country  is  five  percent  or  more  of  the 


aggregate  quantity  (or  value)  of  subject 
merchandise  sold  to  the  United  States. 
Under  the  prior  statute  and  regulations, 
viability  was  established  by  comparing 
the  quantity  of  sales  in  the  exporting 
country  to  the  quantity  of  sales  to  all 
export  markets  except  the  United  States. 
In  accordance  with  die  URAA,  the 
comparison  in  paragraph  (b)(2)  is 
between  sales  in  the  foreign  market  and 
sales  to  the  United  States. 

The  URAA  also  changed  the 
comparison  that  the  Department  will 
make  in  deciding  if  the  sales  in  the 
foreign  market  are  in  sufficient 
quantities.  Under  prior  practice,  the 
comparison  was  normally  made 
between  sales  of  "such  or  similar" 
merchandise.  Under  the  URAA,  the 
comparison  will  be  between  sales  of  the 
foreign  like  product  in  the  foreign 
market  and  sales  of  subject  merchandise 
to  the  United  States.  Some 
commentators  have  argued  that  the 
Department  should  measure  viability  on 
the  basis  of  categories  of  merchandise 
smaller  than  the  foreign  Uke  product. 
However,  as  other  commentators 
pointed  out,  the  statute  is  explicit  that 
the  Department  determine  market 
viabihty  for  each  respondent  on  the 
basis  of  the  aggregate  quantity  (or  value] 
of  the  foreign  Uke  product.  Moreover, 
the  SAA,  at  821-22,  states  that,  "[t]he 
viabihty  of  a  market  will  be  assessed 
based  on  sales  of  all  merchandise 
subject  to  an  antidumping  proceeding, 
not  on  a  product-by-product  or  model- 
by-model  basis."  Commentators  noted 
that  the  Department's  calculations 
would  become  extremely  complex  if.  for 
a  given  respondent,  the  normal  value  for 
some  U.S.  sales  were  to  be  based  in  the 
home  market,  while  the  normal  value 
for  other  U.S.  sales  were  to  be  based  in 
a  third  country.  Finally,  because  basing 
this  test  on  sales  of  the  foreign  like 
product  will  require  less  disaggregated 
data,  it  will  allow  the  Department  to 
make  the  viabiUty  determination  earUer 
in  the  proceeding. 

Paragraph  (b)(2)  reflects  the 
preference  contained  in  the  statute  for 
measuring  viability  on  the  basis  of 
quantity.  Several  commentators  argued 
that  the  Department  should  retain  the 
flexibility  to  measure  viabihty  on  the 
basis  of  value.  While  the  Department 
may  use  value,  the  statute  provides  that 
value  may  be  used  only  where  quantity 
is  not  appropriate.  The  SAA  makes 
clear,  however,  that  quantity  is  to  be 
defined  broadly,  and  may  be  measured 
on  the  basis  of  number  of  items,  weight 
or  such  other  bases  that  the  Department 
considers  appropriate. 

Some  commentators  have  argued  that 
the  Department  must  retain  the 
flexibility  to  use  a  test  other  than  five 


percent.  While  five  percent  has  long 
proven  to  be  a  satisfactory  measure  of 
viability,  in  unusual  situations  the 
Secretary  may  apply  a  number  less  than 
or  greater  than  five  percent.  This  is 
consistent  with  the  SAA,  at  821,  which 
indicates  that  such  situations  will  be 
"unusual,"  and  which  reflects  the  fact 
that  the  Department  has  successfully 
apphed  the  five  percent  threshold  in  the 
past.  It  also  reflects  the  need  for  an  early 
decision  with  respect  to  the  market  in 
which  normal  value  will  be  established, 
because  respondents  must  provide  data 
relative  to  sales  in  that  market. 

Paragraph  (c)(1)  stipulates  that  if  the 
Department  finds  a  viable  exporting- 
country  market,  it  will  calculate  normal 
value  on  the  basis  of  prices  in  that 
exporting  country.  If  the  Department 
finds  that  the  exporting-country  market 
is  not  viable,  but  that  a  third-country 
market  is  viable,  it  may  calculate  normal 
value  on  the  basis  of  prices  to  the  third 
country.  The  use  of  the  word  "may"  in 
the  third  country  provision  reflects  the 
language  of  section  773(a)(4)  of  the  Act, 
which  provides  that  the  normal  value 
may  be  the  constructed  value  of  the 
subject  merchandise  even  if  a  third 
country  market  is  viable.  Paragraph 
(c)(1)  is  not  intended  to  address 
circumstances  in  which  prices  must  be 
disregarded  because  they  are  below  the 
cost  of  production,  as  discussed  in 
connection  with  section  351.406,  below. 

Paragraph  (c)(2)  provides  that  if  the 
Department  finds  a  viable  market,  it 
may  decUne  to  calculate  normal  value 
on  the  basis  of  prices  in  or  to  that 
market  in  certain  circumstances.  For 
both  the  exporting  country  and  a  third 
country,  if  parties  establish  to  the 
Secretary's  satisfaction  that  the 
particular  market  situation  would  not 
permit  a  proper  comparison,  the 
Department  may  decline  to  use  sales  in 
the  relevant  market  as  the  basis  for 
normal  value.  The  SAA.  at  822.  cites  as 
possible  examples  of  such  situations  a 
single  sale  in  the  foreign  market  which 
meets  the  five  percent  threshold, 
extensive  government  control  over 
pricing  that  does  not  permit  competitive 
forces  to  affect  prices,  and  differing 
patterns  of  demand  in  the  United  States 
and  the  foreign  market.  Also,  if  parties 
establish  to  the  Secretary's  satisfaction 
that  prices  to  a  third  country  are  not 
representative,  the  Department  may 
decline  to  use  sales  to  that  country'. 

As  explained  above  in  connection 
with  paragraph  (b),  normally  a  finding 
that  the  foreign  market  sales  constitute 
five  percent  or  more  of  sales  to  the 
United  States  will  be  considered 
determinative  with  respect  to  the  issue 
of  viabiUty.  The  Department  will  review 
another  factor  only  if  a  party 
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convincingly  demonstrates  that  that 
£actor  mitigates  against  reliance  aa  the 
five  percent  standard.  This  is  in 
accordance  with  the  Department's 
experience,  the  Itmguage  of  the  SAA,  at 
821,  and  the  need  for  early  viability 
determinations.  The  SAA  explains  that 
"sales  in  the  home  market  'normally' 
will  be  considered  of  sufficient  quantity 
to  render  the  home  market  viable  if  they 
are  five  percent  or  more  of  sales  to  the 
United  States.  The  Administration 
intends  that  Commerce  will  normally 
use  the  five  percent  threshold  except 
where  some  imusual  situation  renders 
its  application  inappropriate." 
Therefore,  \mless  a  party  presents 
convincing  evidence  that  some  aspect  of 
the  market  in  question  is  so  unusual  as 
to  make  that  market  an  inappropriate 
basis  for  comparison  and  the  five 
percent  test  inappropriate,  the 
Department  will  rely  on  the  results  of 
the  five  percent  test  in  determining 
whether  the  foreign  market  is  an 
appropriate  basis  for  normal  value. 
Placing  primary  reUance  on  the  five 
percent  test  is  also  consistent  with  the 
need  to  make  the  viabiUty 
determination  early  in  a  proceeding  so 
that  respondents  can  provide  the 
necessary  sales  information  and  the 
Department  can  meet  its  statutory 
deadlines. 

In  furtherance  of  the  need  to  make 
viabihty  determinations  early  in  an 
investigation  or  review,  paragraph  (d) 
references  the  deadline  for  filing  any 
allegation  (along  with  all  supporting 
factual  information)  regarding  market 
viability,  including  an  allegation  that 
one  of  the  exceptions  in  paragraph  (c)(2] 
applies.  That  deadline  (40  days  after  a 
questioimaire  is  issued)  is  contained  in 
§  351.301(d)(1).  The  deadline,  while 
short,  is  approximately  two  weeks  after 
the  general  information  response  to  the 
questionnaire  is  normally  due.  If  the 
Department  extends  the  deadline  for 
responding  to  that  section  of  the 
questionnaire,  it  also  will  extend  the 
time  for  making  an  allegation  regarding 
market  viability.  Among  the  allegations 
covered  by  §§  351.301(d)  and  351.404(d) 
are  argiunents  that  some  number  other 
than  five  percent  should  be  used  to 
determine  viabiUty,  or  that  viability 
should  be  determined  based  on  the 
value,  rather  than  quantity,  of  sales. 

Paragraph  (e)  outlines  factors  for 
consideration  when  several  third 
country  markets  are  viable.  These 
criteria  are  slightly  modified  from  those 
found  in  §  353.49fb)  of  the  Department's 
prior  regulations.  In  the  past,  the 
Department  has  most  often  found  that 
the  largest  third  country  market  is  the 
best  basis  for  comparison  with  the 
United  States.  However,  in  a  few 


situations,  the  Department  has 
discovered  that  other  factors  mitigate 
against  selection  of  the  largest  market. 
For  example,  where  sales  to  a  particular 
third  country  market  are  of  merchandise 
that  is  very  similar  to  that  sold  to  the 
United  States,  the  use  of  that  third 
country  market  may  be  more 
appropriate,  even  if  it  is  not  the  largest 
market. 

Several  commentators  argued  that  the 
Department  should  retain  the  criteria 
found  in  the  existing  regulations  for 
selecting  a  third  country.  In  this  regard, 
we  note  that  the  criterion  that  sales  to 
the  selected  third  country  market  be  of 
sufficient  quantity  is  now  encompassed 
in  the  five  percent  test,  which  now 
applies  to  third  country  markets  as  well 
as  the  home  market.  The  criterion  that 
the  selected  market  be  like  the  United 
States  in  terms  of  organization  and 
development  is  now  reflected  in  the 
requirement  of  paragraph  (c)(2)  that 
there  not  be  a  market  situation  which 
prevents  a  proper  comparison.  In 
addition,  paragraph  (e)  provides  that  the 
Department  may  consider  other  criteria 
for  selection  of  a  third  country  market 
that  are  relevant  to  a  particular  case.  As 
in  the  past,  while  the  Department  will 
consider  all  relevant  criteria,  not  all  of 
the  criteria  of  this  section  need  be 
present  in  the  selected  market,  and  none 
is  dispositive. 

Paragraph  (f),  based  on  §  353.48(b)  of 
the  existing  regulations,  indicates  that 
the  Department  normally  will  choose  to 
calculate  normal  value  based  on  sales  to 
a  viable  third  country  market  rather 
than  on  constructed  value.  The  change 
in  terminology  (i.e.,  the  deletion  of 
"prefer")  is  intended  to  reaffirm  that  the 
Department  retains  the  discretion  to 
select  constructed  value  over  a  third 
country  price-to-price  comparison  in 
appropriate  circumsteuices.  However, 
once  the  Department  chooses  a 
comparison  market,  it  will  not 
reexamine  the  issue  of  viability.  Thus,  if 
the  Department  finds  that  it  must 
disregard  sales  in  the  selected  foreign 
market  of  a  product  that  is  most  similar 
to  the  subject  merchandise  (e.g.,  because 
the  sales  are  below  cost),  the 
Department  will  apply  constructed 
value  rather  than  seek  sales  in  another 
market  or  use  sales  of  less  similar 
merchandise.  This  policy  is  discussed 
in  more  detail  below  in  connection  with 
§  351.406  ("comparison  of 
merchandise"). 

Section  351.405 

Section  351.405  deals  with  the 
calculation  of  normal  value  based  on 
constructed  value,  and  modifies 
§  353.50  of  the  Department's  existing 
regulations. 


Under  section  773(e)(2)(A)  of  the  Act, 
as  a  general  rule  the  Department  will 
base  amounts  for  profit  and  selling, 
general  and  administrative  expenses 
("SG&A")  on  the  actual  amounts 
incurred  and  realized  by  the  specific 
exporter  or  producer  in  connection  with 
the  production  and  sale  of  a  foreign  like 
product  in  the  ordinary  course  of  trade. 
For  ease  of  discussion,  this  general  rule 
will  be  referred  to  as  the  "preferred 
methodology."  If  data  regarding  a 
specific  company's  actual  profit  and 
SG&A  are  not  available,  section 
773(e)(2)(B)  of  the  Act  provides  three 
alternative  methods  for  calculating  these 
amoimts  (the  "alternative  methods").  As 
stated  in  the  SAA,  at  840,  the  statute 
does  not  establish  a  hierarchy  or 
preference  among  the  three  alternative 
methods. 

Paragraph  (b)  clarifies  an  issue 
regarding  the  market  that  will  form  the 
basis  for  the  calculation  of  profit  and 
SG&A  under  the  preferred  methodology 
and  imder  the  alternative  methods. 
Specifically,  paragraph  (b)(1)  provides 
that  in  applying  the  preferred 
methodology,  sales  in  the  country  in 
which  the  merchandise  is  produced  or 
a  third  country,  as  appropriate,  will 
form  the  basis  for  the  calculation  of 
profit  and  SG&A.  In  contrast,  paragraph 
(b)(2)  provides  that  in  applying  the 
alternative  methods,  only  sales  in  the 
country  in  which  the  merchandise  is 
produced  will  form  the  basis  for  the 
calculation  of  profit  and  SG&A  (or  in  the 
case  of  the  third  alternative  method,  the 
basis  of  the  so-called  profit  cap). 

The  issue  arises  because  of  me  use  in 
the  statute  of  identical  language  that  the 
Department  interprets  differently  in 
different  situations.  Specifically,  the 
statute  states  that  with  respect  to  both 
the  preferred  methodology  and  the 
alternative  methods,  profit  and  SG&A 
shall  be  based  on  sales  "for 
consiunption  in  the  foreign  country." 
The  SAA,  at  840,  provides  that  in  the 
context  of  the  three  alternative  methods, 
profit  and  SG&A  shall  be  based  on 
"home  market"  sales;  i.e.,  sales  in  the 
coimtry  in  which  the  merchandise  is 
produced.  Article  2.2.2  of  the  AD 
Agreement  similarly  indicates  that  with 
respect  to  the  three  alternative  methods, 
the  appropriate  market  is  the  "domestic 
market  of  the  country  of  origin."  Both 
the  SAA  and  the  AD  Agreement  are 
silent,  however,  on  the  market  in  which  • 
to  calculate  profit  and  SG&A  with 
respect  to  the  preferred  methodology. 
Therefore,  the  Department  intends  to 
maintain  its  current  practice  of  using 
home  market  or  third  country  sales  as 
the  basis  for  profit  and  SG&A,  as 
appropriate.  Specifically,  when  an 
exporter's  third  country  market  forms 


the  basis  for  normal  value  and  the 
Department  resorts  to  constructed  value 
due  to  below-cost  third  country  sales  or 
model  matching  considerations,  the 
Department  will  use  third  country  sales 
as  the  basis  for  profit  and  SG&A.  Use  of 
third  country  sales  in  these  situations  is 
the  most  accurate  and  practical 
approach  for  both  the  Department  and 
the  respondent. 

In  practice,  the  Department  can  derive 
an  actual  amount  of  profit  by 
subtracting  the  cost  (derived  from  COP 
data)  from  the  home  market  sales  price 
(derived  &t>m  the  home  market  sales 
data)  to  arrive  at  a  net  profit  for  each 
transaction  examined.  The  Department 
will  use  the  net  profit  figures  to  derive 
a  per  unit  amount  for  profit.  The 
Department  will  derive  an  "actual" 
amount  of  G&A  by  dividing  the  G&A 
from  a  company's  financial  statements 
by  the  cost  of  goods  sold  to  arrive  at  a 
G&A  ratio.  The  Department  then  will 
apply  this  ratio  to  total  cost  of 
manufacture  on  a  per  unit  basis.  The 
actual  amounts  for  per  unit  selling 
expenses  can  be  derived  from  the  home 
market  sales  Ust.  This  leaves  the 
question  of  whether  the  "actual 
amoimts"  for  profit  and  SG&A  should 
be  based  on  a  model-specific  or 
aggregate-figure  basis. 

One  commentator  argued  that  the 
Department  should  not  calculate  SG&A 
expenses  exclusive  of  those  sales  that 
the  Department  disregards  as  being 
below  cost,  because  these  expenses 
rarely  relate  directly  to  individual  sales. 
Another  commentator,  however,  argued 
that  SG&A  and  profit  should  be 
obtained  from  the  same,  or  comparable, 
pool  of  sales. 

The  Department's  practice  has  been  to 
use  aggregate  figvues.  Notably,  section 
773(e)(1)(B)  of  the  pre-URAA  statute 
provided  for  calculation  of  an  amount 
for  profit  and  SG&A  "equal  to  that 
usually  reflected  in  sales  of 
merchandise  of  the  same  general  class 
or  kind  as  the  merchandise  under 
consideration"  (emphasis  added).  In 
comparison,  section  772(e)(2)(A)  of  the 
amended  Act  provides  for  use  of  the 
actual  amounts  incurred  and  realized 
for  profit  and  SG&A  "in  connection 
with  the  production  and  sale  of  a 
foreign  like  product."  The  use  of  "a" 
arguably  could  be  interpreted  to  mean  a 
particular  model.  The  SAA,  on  the  other 
hand,  refers  to  actual  amounts  incurred, 
"in  selling  the  particular  merchandise 
in  question  (foreign  like  product)." 
SAA,  at  839.  This  language  supports  a 
view  that  the  use  of  "a"  was  not 
intended  to  overturn  our  prior  practice 
of  relying  on  aggregate  figures  for  profit 
and  SG&A.  Moreover,  if  "a"  were  to  be 
interpreted  Uterally,  the  Department 


would  have  the  discretion  to  pick  and 
choose  the  sale  of  the  foreign  hke 
product  from  which  profit  and  SG&A 
would  be  taken.  This  clearly  would 
undermine  the  predictability  of  the 
statute.  Given  these  distinctions,  the 
amended  Act  arguably  provides  for  a 
narrower  basis  for  the  calculation  of 
profit  and  SG&A  than  did  the  prior 
statute.  Therefore,  the  Department 
intends  to  calculate  profit  and  SG&A 
based  on  an  average  of  the  profits  of 
foreign  like  products  sold  in  the 
ordinary  course  of  trade. 

Both  the  pre-URAA  statute  and  the 
amended  Act  provide  that  only  sales  "in 
the  ordinary  course  of  trade"  be  used  as 
the  basis  for  profit  and  SG&A.  Under 
section  771(15)  of  the  amended  Act. 
however,  the  definition  of  ordinary 
course  of  trade  has  been  expanded  to 
require  that  the  Department  consider 
sales  disregarded  under  the  cost  test  to 
be  outside  the  ordinary  course  of  trade. 
A  number  of  commentators  argued  that 
the  profit  and  SG&A  calculations  should 
exclude  all  below-cost  sales.  The 
Department  believes  that  automatic 
exclusion  of  below-cost  sales  would  be 
contrary  to  the  new  statute.  Specifically, 
in  calculating  profit  and  SG&A  under 
the  preferred  and  second  alternative 
methods,  the  statute  allows  for 
exclusion  of  sales  outside  the  ordinary 
course  of  trade.  The  statutory  definition 
of  ordinary  course  of  trade,  in  turn, 
provides  that  only  those  below-cost 
sales  that  are  "disregarded  under 
section  773(b)(1)"  of  the  Act  are 
automatically  considered  to  be  outside 
the  ordinary  course  of  trade.  In  other 
words,  the  fact  that  sales  are  below  cost 
does  not  automatically  trigger  exclusion; 
rather,  the  sales  must  have  been 
disregarded  under  the  cost  test  before 
they  will  be  excluded  from  the 
calculation  of  profit  and  SG&A. 

A  number  of  commentators  argued 
that  the  regulations  should  provide 
representative  examples  of  sales  that 
would  be  disregarded  as  not  being  in  the 
ordinary  course  of  trade,  such  as  sales 
with  abnormally  high  profits.  One 
commentator  suggested  that  the 
regulations  define  "abnormally  high 
profits."  Another  commentator,  in 
contrast,  argued  that  no  sale  should  be 
disregarded  because  of  abnormally  high 
profits  unless  an  affirmative  showing  is 
made  on  a  sale-by-sale  basis  that  the 
price  was  not  set  by  normal  market 
forces.  The  SAA,  at  839-840.  and  834, 
indicates  that  the  Department  could 
consider  sales  with  abnormally  high 
profits  to  be  outside  the  ordinar\'  course 
of  trade,  along  with  sales  of  off-quality 
merchandise,  sales  to  affiliated  parties 
not  at  arm's-length  prices,  sales  of 
merchandise  produced  according  to 


unusual  product  specifications, 
merchandise  sold  at  aberrational  prices 
and  merchandise  sold  pursuant  to 
unusual  terms  of  sale.  The  Department 
does  not  believe  that  it  is  appropriate  to 
include  these  examples  in  the 
regulations.  As  implied  by  the  statute 
and  the  SAA,  the  Department  has  the 
discretion  to  consider  sales  and 
transactions,  other  than  those 
specifically  cited,  to  be  outside  the 
ordinary  course  of  trade.  The 
Department  believes  that  it  is  more 
appropriate  to  make  these  ordinary 
course  of  trade  determinations  on  a 
case-by-case  basis. 

A  number  of  commentators  proposed 
that  the  regulations  should  adopt  a  de 
minimis  profit  level  of  two  percent,  and 
that  where  the  profit  amount  calculated 
by  the  Department  using  one 
methodology  is  de  minimis,  the 
Department  should  rely  on  an 
alternative  methodology.  The 
Department  has  not  adopted  this 
proposal.  The  new  statute  specifically 
eliminates  the  prior  statutory  minimum 
for  profit,  and,  instead,  requires  the  use 
of  the  "actual"  amounts  incurred  and 
realized  by  a  specific  exporter  or 
producer.  Nowhere  does  the  new  statute 
authorize  the  Department  to  establish  a 
new  de  minimis  rule  requiring  the 
Department  to  reject  an  alternative  for 
calculating  profit  if  that  alternative 
resuhs  in  a  low  amount  for  profit 

As  discussed  above,  section 
773(e)(2)(B)  of  the  Act  provides  for  three 
alternative  methods  if  data  regarding  a 
specific  company's  actual  profit  and 
SG&A  are  not  available.  One 
commentator  suggested  that  the 
regulations  should  clarifN-  the  pomt  at 
which  the  number  of  sales  in  the 
ordinarv'  course  of  trade  would  be  so 
small  that  the  Department  would 
disregard  actual  data  in  favor  of  an 
alternative  method  to  calculate  profit 
and  SG&A.  Another  commentator 
argued  that  the  regulations  should 
pro\ide  that  when  actual  data  is  not 
available  for  the  calculation  of  profit, 
the  Department  must  base  its  profit 
calculation  on  the  company's  financial 
records.  Still  another  commentator 
argued  that  the  regulations  should 
clarify  that  only  in  exceptional 
circumstances  will  the  Department 
resort  to  other  producers  profits  when 
calculating  a  respondent's  profit 
Finally,  a  number  of  commentators 
argued  that  the  third  alternative  (any 
other  reasonable  "  method)  should  tx' 
the  company-wide  profitahilitv  for  the 
respondent  in  question  for  the  most 
recent  fiscal  \ear.  and  that  the 
Department  should  use  this  alternative 
only  where  profit  cannot  be  determined 
under  either  of  the  other  two 
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alternatives.  As  discussed  above,  the 
SAA.  at  840.  makes  clear  that  the  statute 
does  not  establish  a  hierarchy  or 
preference  among  the  three  alternative 
methods,  and  that  setection  of  an 
alternative  must  be  made  on  a  case-by- 
case  basis.  No  one  approach  would  be 
appropriate  necessarily  for  use  in  all 
cases.  As  stated  in  the  SAA,  at  841,  "the 
Administration  does  not  believe  that  it 
is  appropriate  at  this  time  to  establish 
particular  methods  and  benchmarks  for 
applying  (the  third]  alternative 
[method]."  As  the  Department  still  has 
not  had  enough  experience  in  this  area 
to  develop  a  practice,  the  Department 
believes  that  it  is  inappropriate  to  adopt 
these  suggestions. 

Under  alternative  methods  one  and 
three,  profit  and  SGftA  would  be  based 
on  sales  of  products  in  the  "same 
general  category  of  products  as  the 
subject  merchandise."  The  SAA.  at  840, 
indicates  that  this  would  be  consistent 
with  the  existing  practice  of  relying  on 
a  producer's  sales  of  products  in  the 
same  "general  class  or  kind."  In 
addition,  the  SAA,  at  840,  indicates  that 
the  term  "general  category  of 
merchandise"  encompasses  a  category 
of  merchandise  broader  than  the  term 
"foreign  like  product."  As  a  result,  the 
Department  intends  to  establish 
appropriate  general  categories  on  a  case- 
l^-case  basis. 

Hie  SAA,  at  841,  provides  that  the 
Department  should  not  require 
companies  to  submit  all  data  necessary 
to  apply  each  alternative.  For  example, 
the  SAA  states  that  the  Department  will 
not  require  a  company  which  has 
provided  profit  information  on  its  own 
sales  of  the  particular  foreign  like 
product  also  to  submit  profit 
information  on  its  sales  of  the  same 
general  category  of  products  solely  to 
enable  the  Department  to  use  the  latter 
information  to  calculate  profit  for  a 
different  company.  One  commentator 
suggested  that  the  regulations  reaffirm 
the  commitment  in  the  SAA  that  the 
Department  will  not  make  burdensome 
information  requests  about  profits  in  the 
context  of  calculating  constructed  value. 
The  commentator  proposed,  in 
particular,  that  the  Department  should 
pledge  to  use  audited  and  readily- 
available  profit  data.  However,  a 
number  of  commentators  expressed 
concern  that  respondents  not  be  allowed 
to  unilaterally  determine  what  profit 
information  to  submit,  and  suggested 
that  respondents  be  required  to  submit 
additional  key  information,  including 
profit  and  loss  operating  statements, 
charts  of  accoimts,  and  information 
demonstrating  the  company's  cost  of 
capital.  One  commentator  argued  that 
the  regulations  should  require  full  cost 


reporting  by  all  companies  under 
investigation  (or  review)  so  that 
alternative  two  would  be  a  viable 
option.  Given  the  directive  to  refi-ain 
from  requiring  excessive  additional 
reporting  of  data,  the  Department 
believes  that  it  would  be  premature  to 
adopt  these  proposals.  As  a  practical 
matter,  over  time  the  Department  will 
gain  experience  as  to  the  appropriate 
type  and  quantity  of  data  to  request. 

Section  351.406 

Section  351.406  is  new,  and  deals 
with  the  analysis  of  whether  to 
disregard  certain  sales  as  below  the  cost 
of  production  imder  section  773(b)  of 
the  Act. 

The  Cost  Test:  Section  773(b)(1)  of  the 
Act  provides  that  the  Department  may 
exclude  below-cost  sales  from  the 
determination  of  normal  value  if  such 
sales  occurred  within  an  extended 
period  of  time  in  substantial  quantities, 
and  were  not  at  prices  which  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time. 

Paragraph  (b)  clarifies  that  the  phrase 
"extended  period  of  time"  normally  will 
coincide  with  the  period  over  which 
sales  under  consideration  for  use  in  the 
calculation  of  normal  value  were  made; 
i.e.,  the  period  of  investigation  or 
review.  Most  comments  on  this  issue 
were  in  accord  with  this  approach.  One 
commentator,  however,  stated  that 
while  there  was  a  certain  practical 
appeal  to  this  approach,  it  would  be 
more  prudent  for  the  Department  to 
interpret  the  phrase  "extended  period  of 
time"  on  a  case-by-case  basis.  The  SAA, 
at  831-32,  states  that  for  ptuposes  of 
computing  the  quantity  of  below-cost 
sales,  the  Depeirtment  will  examine  sales 
during  the  entire  period  of  investigation 
or  review.  Thus,  the  SAA  suggests  that 
"an  extended  period"  of  time  is 
intended  to  coincide  with  the 
investigative  or  administrative  review 
period,  as  appropriate. 

Two  comment^ors  raised  the  issue  of 
whether  below-cost  sales  must  be  made 
continuously  throughout  the  period  in 
order  for  the  Department  to  consider 
such  sales  to  have  been  made  "within 
an  extended  period  of  time."  These 
commentators  posed  a  scenario  wherein 
a  substantial  quantity  of  below-cost 
sales  were  made  during  a  single  month 
of  a  twelve-month  review  period,  and 
questioned  whether,  in  such  an 
instance,  the  Department  would  have  a 
sufficient  basis  for  disregarding  those 
sales.  Other  commentators  argued  that, 
consistent  with  the  SAA,  the 
Department  no  longer  was  required  to 
find  that  below-cost  sales  occurred  in  a 
minimum  number  of  months  before 
excluding  such  sales  from  its  analysis. 


According  to  these  commentators,  the 
Department  must  disregard  substantial 
quantities  of  below-cost  sales  even  if 
made  in  only  one  month  of  the  period 
of  investigation  or  review. 

The  SAA.  at  831-32.  states  that 
because  below-cost  sales  need  only 
occur  "within"  an  extended  period  of 
time,  the  Department  no  longer  must 
find  that  such  sales  occurred  in  a 
minimum  number  of  months  during  the 
period.  Thus,  where  the  below-cost 
sales  foimd  during  one  month  of  the 
peripd  meet  the  other  requirements  of 
the  cost  test  [i.e.,  substantial  quantities 
and  cost  recovery),  the  Department 
would  exclude  such  sales  fitim  its 
analysis. 

Although  not  further  addressed  in 
these  regulations,  section  773(b)(1)(A)  of 
the  Act  also  requires  that  the 
Department  determine  whether  below- 
cost  sales  have  been  made  in  substantial 
quantities.  Under  section  773(b)(2)(C)(i) 
of  the  Act,  the  Department  will  consider 
below-cost  sales  to  have  been  made  in 
"substantial  quantities"  if  they  accoimt 
for  20  percent  or  more  of  the  voliune  of 
sales  imder  consideration  for  normal 
value.  Under  section  773(b)(2)(C)(ii)  of 
the  Act,  the  Department  also  may  find 
below-cost  sales  to  be  in  substantial 
quantities  if  the  weighted  average  per 
unit  price  of  the  sales  imder 
consideration  is  less  than  the  weighted 
average  per  unit  COP  of  those  sales. 

In  most  cases,  the  De(>artment  intends 
to  apply  the  20  percent  test  in 
identifying  those  instances  in  which 
respondents  sold  substantial  quantities 
of  the  merchandise  at  below-cost  prices. 
In  cases  involving  highly  perishable 
agricultural  products,  however,  the 
Department  intends  to  apply  the  other 
substantial  quantities  benchmark  (the 
weighted  average  price-to-cost  test), 
which  closely  corresponds  to  the 
Department's  previous  substantial 
quantities  benchmark  for  below-cost 
sales  in  cases  involving  highly 
perishable  agricultural  products.  The 
Department's  prior  practice  reflected  the 
natiue  of  perishable  agricultural 
products,  which  often  must  be  sold  at 
below-cost  prices  in  large  quantities  as 
the  products  begin  to  grow  old  and 
spoil. 

Comments  on  the  issue  of  substantial 
quantities  were  split.  Some 
commentators  argued  that  both 
substantial  quantities  tests  should  be 
applied  in  all  cases.  Other 
commentators  maintained  that  under 
normal  circiunstances,  the  Department 
should  apply  only  the  20  percent 
benchmark.  These  commentators 
contend  that  the  language  of  the  SAA 
limits  the  use  of  the  weighted  average 


benchmark  strictly  to  cases  involving 
hi^ly  perishable  agricultural  products. 
The  SAA,  at  832,  states  that  the  new 
weighted  average  price-to-cost 
benchmark,  Uke  the  old  50  percent  rule, 
is  intended  to  account  for  the  imique 
situation  that  exists  with  regard  to 
below-cost  sales  of  highly  perishable 
agricultiu'al  products.  As  a  result,  the 
Department  intends  to  apply  this 
benchmark  normally  only  in  cases 
involving  highly  perishable  agricultural 
products.  However,  because  there  may 
be  other  circmnstances  in  which  it 
would  be  appropriate  to  apply  the 
weighted  average  price-to-cost 
benchmark,  the  Department  has  not 
established  a  bright  line  rule  that  would 
limit  the  use  of  this  benchmark  to  cases 
involving  highly  perishable  agricultural 
products. 

Finally,  in  determining  whether  to 
exclude  below-cost  sales  from  the 
calculation  of  normal  value,  section 
773(b)(1)(B)  of  the  Act  requires  that  the 
Department  determine  whether  such 
sales,  "were  not  at  prices  which  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time."  New  section 
773(b)(2)(D)  of  the  Act  clarifies  that 
prices  shall  be  considered  to  provide  for 
recovery  of  costs  within  a  reasonable 
period  of  time  if  such  prices  which  are 
below  cost  at  the  time  of  sale  are  above 
the  weighted  average  per  imit  cost  of 
production  for  the  period  of 
investigation  or  review.  Under  the 
statute,  therefore,  the  Department's  cost 
recovery  test  must  consist  of  an  analysis 
involving  individual  prices  for  specific 
below-cost  sales  transactions.  This  is 
consistent  with  the  position  taken  by  a 
niunber  of  commentators. 

Regarding  cost  recovery,  several 
commentators  also  made  suggestions 
concerning  the  issue  of  adjustments  to 
cost  for  "periodic  temporary  disruptions 
to  production"  and  the  treatment  of 
"unforeseen  disruptions  in  production." 
The  SAA,  at  832,  provides  that  before 
testing  for  cost  recovery,  the  Department 
may  adjust  COP  to  take  account  of 
variations  in  per  unit  costs  caused  by 
"temporary  disruptions  to  production 
that  occur  on  a  less  frequent  than 
annual  basis."  The  SAA  cites  major 
maintenance  that  occurs  every  three 
years  as  an  example  of  such  a  temporary 
disruption,  and  notes  that  the 
respondent  must  demonstrate  that  the 
disruptions  have  "recurred  at  regular 
and  predictable  intervals."  The  SAA 
also  provides  special  treatment  for 
unforeseen  disruptions  to  production 
that  are  beyond  the  respondent's 
control.  Here,  the  SAA  cites  as  an 
example  the  destruction  of  respondent's 
production  faciUties  by  fire,  and  states 
that  the  Department  will  continue  to 


adjust  for  such  disruptions  by  relying  on 
costs  computed  at  a  time  prior  to  the 
unforeseen  event. 

One  commentator  submitted  draft 
regulations  outlining  the  above  concepts 
from  the  SAA  with  regard  to  periodic 
disruptions  in  production  and  their 
effect  on  cost  recovery.  In  response  to 
diis  submission,  another  commentator 
argued  that  the  proposed  draft  language 
was  too  restrictive  of  respondents' 
ability  to  demonstrate  that  below-cost 
sales  should  not  be  disregarded. 
The  Department  beUeves  that 
determinations  involving  periodic 
temporary  disruptions  to  respondents' 
production  costs  are  fact-specific  in 
nature,  and  that  while  regulatory 
examples  of  such  disruptions  might  give 
some  guidance,  they  also  might  be 
interpreted  as  Umiting  the  types  of 
circiunstances  for  which  the  Department 
will  consider  an  adjustment.  Moreover, 
in  computing  cost  of  production,  the 
Department  typically  allows 
respondents  to  amortize  or  otherwise 
adjust  for  costs  associated  with  major 
maintenance  or  other  periodic  activities 
that  disrupt  production.  Thus, 
regulations  providing  specific  examples 
of  temporary  disruptions  might  be 
interpreted  as  Umiting  these  types  of 
adjustments  solely  to  the  cost  recovery 
analysis.  The  Department,  therefore,  has 
not  included  in  its  regulations  specific 
provisions  concerning  adjustments  to 
costs  for  periodic  temporary  disruptions 
in  production.  Nor  do  the  regulations 
include  any  discussion  of  how  the 
Department  intends  to  treat  costs 
associated  with  unforeseen  disruptions 
in  production.  To  do  so  in  the  context 
of  cost  recovery  would  conflict  with 
explicit  guidance  given  in  the  SAA.  at 
832,  which  states  that  the  issue  of 
unforeseen  disruptions  in  production  is 
"not  a  matter  of  cost  recovery." 
Initiation  of  Below-Cost  Sales 
Investigation:  The  Department  received 
several  comments  on  the  standard  for 
determining  whether  an  allegation  of 
sales  below  cost  provides  reasonable 
grounds  to  initiate  an  investigation  of 
sales  below  cost.  These  comments  are 
discussed  above  in  connection  with 
section  351.301(d)(2). 

Below-Cost  Sales  Disregarded  and 
Ordinary  Course  of  Trade:  Section 
773(b)(1)  of  the  Act  provides  that  where 
below-cost  sales  have  been  disregarded, 
the  Department  will  base  normal  value 
on  the  remaining  sales  of  the  foreign 
like  product  made  in  the  ordinary 
course  of  trade.  However,  if  there  are  no 
remaining  sales  made  in  the  ordinary- 
course  of  trade,  the  Department  will 
base  normal  value  on  constructed  value. 
The  Department's  past  practice  was  to 
disregard  all  sales  of  a  product  if  below- 


cost  sales  exceeded  90  percent  of  the 
total  sales  quantity  of  the  product. 
Under  section  773(b)(1)  of  the  Act. 
however,  the  Department  is  required  to 
use  any  existing  above-cost  sales  to 
compute  normal  value  if  such  sales 
were  made  in  the  ordinary  course  of 
trade.  Additionally,  the  SAA.  at  833, 
states  that  only  where  there  are  no 
above-cost  sales  in  the  ordinary  course 
of  trade  will  the  Department  resort  to 
constructed  value  as  the  basis  for 
normal  value. 

Under  section  771(15)  of  the  Act,  the 
term  "ordinary  course  of  trade" 
encompasses  those  below-cost  sales  that 
meet  the  criteria  of  section  773(b)(1)  of 
the  Act.  Thus,  in  most  instances,  the 
Department  will  disregard  such  sales 
and  compute  normal  value  using  only 
the  remaining  above-cost  sales.  The 
SAA,  however,  describes  two 
circumstances  under  which  this  general 
rule  may  not  apply. 

The  first  circumstance  involves  sales 
of  obsolete  or  year-end  merchandise. 
The  SAA,  at  833.  notes  that  sales  of 
such  merchandise  are  often  made  at 
below-cost  prices.  Despite  this  fact,  the 
SAA  explains  that  it  is  appropriate  to 
use  these  below-cost  sales  as  the  basis 
for  normal  value  where  the  merchandise 
exported  to  the  United  States  is 
similarly  obsolete  or  end-of-model  year. 
The  second  circumstance,  while  not 
explicitly  stated  in  the  SAA,  involves 
above-cost  sales  made  outside  the 
ordinary  course  of  trade.  The  SAA.  at 
834,  provides  examples  of  sales  that  the 
Department  might  consider  as  being 
outside  the  ordinary  course  of  trade. 
These  include  sales  made  at  aberrational 
prices  or  with  unusual  terms  of  sale 
Although  such  sales  may  pass  the  COP 
test  under  section  773(b)(1)  of  the  Act. 
the  Department  normally  would  exclude 
them  from  the  calculation  of  normal 
value.  The  Department  has  incorporated 
examples  of  sales  that  may  be 
considered  outside  the  ordinary  course 
oftrade  as  defined  in  §351  102  of  the 
regulations. 

The  Department  received  proposals 
from  several  commentators  concerned 
about  the  determination  of  below-cost 
sales  as  outside  the  ordinan,'  course  of 
trade.  Two  of  these  commentators 
expressed  the  opinion  that  below-cost 
sales  are  a  fundamental  business  reality, 
and,  as  such,  companies  set  prices  to 
obtain  a  reasonable  return  in  the 
aggregate  for  their  product  line.  The  two 
commentators  suggested  that  to  account 
for  this  phenomenon  in  its  antidumping 
analysis,  the  Department  should  adopt  a 
two-tier  test  for  substantial  quantities. 
Under  the  first  tier,  the  Department 
would  look  to  see  if  below-cost  sales  in 
the  companson  market  were,  in 
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aggregate,  greater  than  twenty  percent  of 
all  such  sales.  If  so,  the  Department 
would  determine  that  the  overall  pattern 
of  sales  in  the  comparison  market  were 
not  in  the  ordinary  course  of  trade,  and 
then  would  apply  the  twenty  percent 
substantial  quantities  benchmark  to 
comparison  market  sales  on  a  model- 
specific  basis. 

This  suggestion  drew  sharp  criticism 
from  a  number  of  other  commentators, 
who  maintained,  among  other  things, 
that  the  exclusion  test  for  sales  below 
cost  is  to  be  applied  on  a  model-specific 
basis.  The  Department  agrees  with  these 
commentators  that  the  proposed  two- 
tier  test  would  not  be  consistent  with 
the  SAA,  at  832,  which  states  that  "the 
cost  test  will  generally  be  performed  on 
DO  wider  than  a  model-specific  basis." 
Many  of  the  commentators  opposing  the 
two-tier  test  recommended  that  the 
Department  state  in  its  regiilations  its 
intent  to  continue  use  of  a  model- 
specific  cost  test.  The  IDepartment 
believes  that  such  a  regulation  is  not 
necessary,  because  the  Department  has 
used  a  model-specific  cost  test  as  part  of 
its  practice  for  a  number  of  years,  and 
has  no  intention  of  changing  its  practice 
on  this  issue. 

The  Department  also  received  many 
comments  relating  to  the  use  of 
remaining  above-cost  sales  as  the  basis 
for  normal  value.  Some  commentators 
reconunended  that  the  Department's 
regulations  reflect  the  language  of  the 
statute  and  the  SAA  by  providing  for  the 
use  of  constructed  value  only  where 
there  were  no  comparison  market  sales 
made  in  the  ordinary  course  of  trade. 
Other  commentators,  however,  urged 
the  Department  to  avoid  setting  arbitrary 
and  inflexible  standards  for  determining 
when  above-cost  sales  must  be  used  to 
establish  normal  value.  These 
commentators  claimed  that  where  there 
are  only  a  few  aberrational,  high-priced 
sales  above-cost,  such  sales  may  be 
totally  unrepresentative  as  a  basis  for 
normal  value.  To  avoid  this  problem, 
one  of  the  commentators  suggested  that 
the  Department  use  statistical  concepts 
to  identify  when  the  price  of  a  particular 
transaction  is  so  far  from  the  average 
price  as  to  be  deemed  not  in  the 
ordinary  course  of  trade. 

In  rebuttal,  certain  commentators 
argued  that  the  Department  should  not 
exclude  bom  consideration  for  normal 
value  small  nimibers  of  above-cost  sales 
simply  because  such  sales  were  made  at 
high  prices.  According  to  these 
commentators,  any  above-cost  sales 
made  in  the  ordinary  course  of  trade 
should  be  used  to  compute  normal 
value.  The  commentators  further  argued 
that  the  Department  should  reject  the 
"simple  statistical"  tests  proposed  by 


other  commentators,  because  this 
approach  is  contrary  to  the  usual 
practice  of  examining  a  wide  host  of 
factors  to  determine  whether  sales  are  in 
the  ordinary  course  of  trade. 

Section  773(b)(1)  of  the  Act  indicates 
that  the  Department  is  to  disregard  sales 
made  outside  the  ordinary  course  of 
.  trade  when  computing  normal  value.  In 
addition,  section  773(b)(1)  of  the  Act 
provides  for  the  use  of  constructed 
value  only  where  there  are  no  above- 
cost  sales  remaining  in  the  ordinary 
course  of  trade.  However,  in  cases 
where  the  few  remaining  above-cost 
sales  are  made  at  aberrationally  high 
prices,  the  SAA  provides  that  these 
sales  may  be  excluded  from 
consideration  for  normal  value  if  they 
are  determined  to  be  outside  the 
ordinary  course  of  trade.  This 
determination  typically  will  depend  on 
specific  facts  regarding  the  product,  the 
industry,  the  terms  of  sale,  and  any 
number  of  other  considerations, 
including,  perhaps,  statistical  analyses 
of  prices.  Thus,  to  base  the  ordinary 
course  of  trade  analysis  solely  on 
statistical  concepts  would  be 
inappropriate,  at  least  at  this  time. 
Moreover,  without  the  experience  that 
comes  from  actual  cases,  it  would  be 
foolhardy  to  define  specific  criteria  for 
deciding  which  above-cost  sales  are 
"aberrational"  and  which  are  in  the 
ordinary  course  of  trade. 

Finally,  one  commentator  suggested 
that  before  conducting  its  cost  analysis, 
the  Department  should  exclude  sales 
made  outside  the  ordinary  course  of 
trade  (other  than  below  cost  sales).  This 
commentator  argued  that  including  such 
sales  in  the  below-cost  test  effectively 
double-counts  the  sales  not  made  in  the 
ordinary  course  of  trade.  Commentators 
opposing  this  suggestion  stated  that  it  is 
not  in  accordance  with  the  new  statute. 
The  Department  agrees  that  this 
suggestion  is  not  supported  by  the 
statute.  Section  773(b)(1)  of  the  Act 
instructs  the  Department  to  determine 
whether  sales  of  the  foreign  like  product 
have  been  made  at  less  than  the  cost  of 
production.  Nowhere  does  the  statute 
suggest  that  the  Department  should 
perform  its  cost  analysis  only  on  sales 
in  the  ordinary  course  of  trade. 

Comparison  of  Merchandise:  Two 
commentators  suggested  that  the 
regulations  provide  the  Department 
with  the  alternative  of  using  the  next 
most  similar  category  of  products  for 
comparison  purposes,  rather  than 
automatically  resorting  to  the  use  of 
constructed  value  ("CV")  when  there 
are  no  above-cost  sales  for  a  particular 
model.  In  opposing  this 
recommendation,  one  commentator 
argued  that,  in  accordance  with  the 


statute,  product  matching  occurs 
without  regard  to  the  exclusion  of 
below-cost  sales. 

Under  section  773(a)  of  the  Act,  the 
Department  is  authorized  only  to 
compare  the  merchandise  under 
investigation  to  the  foreign  like  product. 
The  suggestion  of  one  commentator  that 
where  the  most  similar  merchandise  can 
not  be  used  for  comparison  because 
there  are  insufficient  sales  above  the 
cost  of  production,  the  Department  may 
use  less  similar  merchandise  as 
comparison  models  is  incompatible 
with  the  statutory  scheme.  Section 
771(16)  directs  the  Department  to  base 
its  comparisons  on  the  first  of  three 
categories  in  which  there  is 
merchandise  that  may  be  satisfactorily 
compared  with  the  subject  merchandise 
(see  section  771(16)  of  the  Act,  with 
respect  to  which  the  only  change 
brought  about  by  the  URAA  was  the 
substitution  of  the  term  "foreign  like 
product"  for  the  term  "such  or  similar 
merchandise"h  Most  favored  is 
"merchandise  which  is  identical  in 
physical  characteristics"  and  "produced 
in  the  same  coimtry  by  the  same 
person"  as  the  merchandise  under 
investigation.  If  there  were  no  sales  of 
merchandise  with  identical  physical 
characteristics,  the  Department  must 
select  merchandise  that  meets  the 
conditions  set  forth  in  section 
771(16)(B)  of  the  Act;  i.e..  like  the 
merchandise  under  investigation  and 
approximately  equal  in  commercial 
value.  If  no  merchandise  qualifies  under 
section  771(16)(B),  the  Department  must 
select  merchandise  that  meets  the 
conditions  set  forth  in  section 
771(16)(C)  of  the  Act;  i.e.,  of  the  same 
general  class  or  kind,  similar  in  use,  and 
reasonably  comparable  with  the 
merchandise  under  investigation.  The 
Department  would  subvert  this  statutory 
scheme  if  it  did  not  use  the  first 
category  in  which  there, were  sales;  for 
example,  by  making  a  comparison  with 
"similar"  merchandise  even  though  the 
respondent  had  sales  of  identical 
merchandise.  Moreover,  adopting  the 
proposed  methodology  effectively 
would  add  an  additional  criterion  to 
771(16);  namely,  that  merchandise  in 
the  category  selected  must  be  sold  above 
cost  in  sufficient  quantity.  As  the  CIT 
has  explained  in  upholding  the 
Department's  policy  under  prior  law, 
"[ojnce  the  model  matches  are 
established  and  the  COP  test  is 
completed.  Commerce  is  not  required  to 
reexamine  all  of  the  undifferentiated 
model  data  in  order  to  make  new 
matches  and  price  comparisons  on  the 
basis  of  whatever  subset  of  lower-ranked 
such  or  similar  merchandise  survives 


the  COP  test."  Zenith  v.  United  States. 
872  F.  Supp.  992, 1000  (CTT  1994).  See 
also  Policy  Bulletin  92/4.  "The  Use  of 
Constructed  Value  in  COP  Cases,"  for  a 
detailed  discussion  of  this  issue. 

One  commentator  recommended  that 
for  purposes  of  computing  COP  and  CV, 
the  Department  should  rely  on  the 
product  categories  that  a  respondent 
uses  in  its  normal  course  of  business. 
Several  commentators  opposed  this 
recommendation,  stating  that  costs  are 
to  be  computed  based  on  the  same 
product  categories  estabUshed  by  the 
Department  for  model  matching.  The 
Departmenjt's  practice  is  to  calculate 
costs  consistent  with  the  model 
matching  criteria  it  develops  outset  of 
an  investigation  or  review,  after  having 
received  the  views  of  the  parties.  The 
product  categories  developed  in  such 
fashion  generally  accoimt  for  significant 
difierences  in  actual  costs  affecting 
price.  The  Department  intends  to 
continue  this  practice  because  it 
prevents  any  manipulation  of  the  cost 
analysis  through  changes  in  internal 
product  classifications. 

Section  351.407 

Section  351.407  contains  sp>ecial  rules 
for  the  allocation  of  costs  and  the 
calculation  of  CV  and  COP  in  situations 
involving  startup  operations. 

Allocation  of  Costs:  Paragraph  (b) 
provides  that  the  Department  will 
consider  various  factors  associated  with 
the  production  and  sale  of  the  subject 
merchandise  and  the  foreign  like 
product  in  order  to  ensure  that  the 
method  used  to  allocate  production  . 
costs  reasonably  reflects  and  acctirately 
captures  all  of  the  producer's  actual 
costs.  Paragraph  (b)  specifically 
mentions  two  factors,  production 
quantities  and  relative  sales  values,  that 
the  Department  may  take  into  account 
in  judging  whether  common  production 
costs  (including  costs  incurred  as  part  of 
a  joint  manufacturing  process)  have 
been  allocated  among  products  on  an 
appropriate  basis.  As  bas  been  its 
practice  in  the  past,  however,  the 
Department  may  weigh  other  significant 
qualitative  and  quantitative  factors 
concerning  the  production  of  the 
merchandise  in  question  to  ensure  that 
a  producer  has  reported  a  representative 
measure  of  the  materials,  labor, 
overhead,  and  other  costs  associated 
with  the  subject  merchandise  and  the 
foreign  like  product. 

Startup  Costs:  Startup  costs  are 
addressed  in  paragraph  (c).  Under 
section  773(f)(l)(C)(ii)  of  the  Act.  the 
Department  may  make  an  adjustment  for 
costs  relating  to  startup  operations  only 
if  the  following  two  conditions  are 
satisfied: 


(1)  A  producer  is  using  new 
production  facilities  or  producing  a  new 
product  that  requires  substantial 
additional  investment,  and 

(2)  production  levels  are  limited  by 
technical  factors  associated  with  the 
initial  startup  phase  of  commercial 
production. 

For  good  reason,  these  conditions  are 
somewhat  generaUzed,  because  they 
must  allow  for  any  number  of  startup 
operation  scenarios.  The  Department 
recognizes  the  fact-specific  nature  of  the 
startup  adjustment,  and  realizes  that 
much  of  the  guidance  for  implementing 
the  adjustment  will  come  from  future 
case  work.  Nevertheless,  the  Department 
beheves  that  the  regulations  offer  an 
opportunity  to  furnish  parties  with 
additional  clarification  of  those 
circumstances  that  quahfy  as  startup 
operations  and  those  that  do  not.  To 
achieve  this  goal,  while  at  the  same  time 
keeping  the  definition  of  startup  clearly 
within  the  bounds  intended  by 
Congress,  the  Department  has 
incorporated  into  the  regulations 
concepts  bom  the  SAA,  at  836-«38.  that 
help  to  define  startup  operations  and 
explain  the  startup  adjustment. 

Definition  of  startup:  Paragraph  (c)(1) 
includes  definitions  for  "new 
production  facilities"  and  "new 
products,"  as  well  as  guidance  on 
whether  improvements  to  products  or 
faciUties  and  expansion  of  capacity 
qualify  as  startup  operations.  The 
Department  received  a  number  of 
comments  concerning  the  definition  of 
startup.  For  the  most  part,  the 
commentators  fell  into  two  camps — 
those  who  believed  that  startup  should 
be  "narrowly  defined"  in  the 
regulations,  and  those  who  rejected  this 
approach.  In  either  case,  the 
commentators  did  not  provide 
substantive  definitions  that  differed  in 
any  significant  way  from  those  adopted 
by  the  Department.  Rather,  their 
thoughts  on  whether  or  not  to  craft  the 
regulations  "narrowly"  related  to  issues 
of  implementation  and  burden  of  proof, 
both  of  which  are  discussed  separately 
below. 

In  addition  to  the  comments 
described  above,  the  Department 
received  comments  on  two  other  issues 
regarding  the  startup  definition.  With 
respect  to  the  first  issue,  one 
commentator  argued  that  the  term  "new 
product"  does  not  refer  to  "improved" 
products  or  to  new-model-year  versions 
of  products,  and  recommended  that  the 
Department's  regulations  reflect  this 
premise.  According  to  the  commentator, 
"new  products"  must  have  completely 
new  designs  or  require  the  use  of  new 
facilities  or  "substantial  additional 


investment"  to  existing  facilities. 
Another  commentator  wrote  to  reject 
.this  position,  stating  that,  while  the 
SAA  clearly  intends  to  exclude  from 
startup  any  incrementally  improved 
products,  it  does  not  prohibit  new- 
model-year  versions  from  qualifying  as 
"new  products"  where  they  satisfy  the 
definition  of  a  startup.  The  Department 
agrees  with  the  latter  commentator. 
There  is  no  basis  in  the  statute  or  SAA 
to  specifically  exclude  new-model-year 
products  or  "improved"  products  where 
their  production  otherwise  meets  the 
startup  criteria. 

VVitn  respect  to  the  second  issue,  two 
commentators  recommended  that  the 
Department  include  an  additional 
condition  to  the  startup  analysis.  These 
commentators  maintained  that  no 
startup  adjustment  should  be  allowed 
where,  based  on  a  comparison  of  prices 
and  costs  in  the  startup  period,  the 
Department  finds  that  the  respondent 
has  adjusted  its  prices  upward  to  reflect 
the  higher  startup  costs.  The 
Department  has  rejected  this  proposal, 
because  neither  the  statute  nor  the 
legislative  history  provides  for  this 
approach. 

Demonstrating  entitlement  to  a 
startup  adjustment:  Although  the  statute 
does  not  provide  any  specific  guidance 
regarding  the  burden  of  establishing 
entitlement  to  a  startup  adjustment,  the 
SAA,  at  838.  makes  clear  that  the 
burden  is  on  the  party  seeking  the 
adjustment: 

Specifically,  companies  must  demonstrate 
that,  for  the  period  under  investigation  or 
review,  production  levels  were  limited  by 
technical  factors  associated  with  the  initial 
phase  of  commercial  production  and  not  by 
factors  unrelated  to  startup,  such  as 
marketing  difficulties  or  chronic  production 
problems.  In  addition,  to  receive  a  startup 
adjustment,  companies  will  be  required  lo 
explain  their  production  situation  and 
identify  those  technical  difficulties 
associated  with  startup  that  resulted  in  the 
underutilization  of  facilities. 

Importantly,  however,  the  SAA  notes 
that  the  burden  imposed  for  startup 
adjustments  is  consistent  with  the 
Department's  approach  to  adjustments 
in  general.  Thus,  in  demonstrating  to 
the  Department  that  a  startup 
adjustment  is  warranted,  respondents 
will  be  held  to  the  same  legal  and 
factual  standards  that  apply  to  all  other 
adjustments  in  an  antidumping  analysis. 
The  Department  received  a  number  of 
comments  regarding  this  "burden  of 
proor'  issue.  .■Mthough  virtually  all  of 
the  commentators  recognized  that  the 
burden  of  establi.shing  entitlement  to  an 
adjustment  fell  on  the  party  makinu  the 
claim  (in  all  likelihood  the  respondent), 
there  was  significant  disagreen:ent  as  to 
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the  evidentiary  standard  that  the 
Department  should  apply  in  considering 
whether  to  grant  a  startup  cost 
adjustment.  Those  commentators 
seeking  to  limit  the  availability  of  the 
startup  adjustment  claimed  that  in 
considering  whether  to  grant  an 
adjustment,  the  Department's 
regulations  must  hold  respondents  to  a 
ri^d  evidentiary  standard.  They 
reasoned  that  because  the  startup 
provision  constitutes  an  exception  to 
the  cost  of  production/constructed  value 
section  of  the  statute,  the  Department 
should  grant  an  adjustment  only  in 
limited  cirounstances.  This  would 
ensure  that,  in  the  words  of  the  SAA,  at 
835,  the  startup  adjustment  did  not 
provide  respondents  with  a  "license  to 
dump." 

The  Department  believes  that, 
contrary  to  the  commentators  claims, 
this  statement  from  the  SAA  is  not 
intended  to  place  a  higher-than-normal 
burden  on  parties.  Instead,  the 
statement  merely  advocates  strict 
enforcamnit  of  the  startup  provision, 
and  advises  the  Department  to  grant 
adjustments  only  in  those  circumstances 
where  they  are  warranted. 

The  Department  also  received 
reconunendations  from  two 
commentators  that  wished  to  reduce  the 
burden  of  proof  below  that  applicable  to 
other  adjustments.  The  first 
commentator  suggested  that  the 
Department's  regulations  provide  that 
once  a  respondent  has  made  a  prima 
facie  case  of  entitlement  to  a  startup 
adjustment,  the  Department  would 
make  the  adjustment  unless  there  was 
clear  and  convincing  evidence  that 
factors  other  than  startup  affected  sales 
voliunes.  In  addition,  the  commentator 
recommended  that  the  regulations 
impose  an  early  deadline,  following  the 
request  for  a  startup  adjustment  by 
respondent,  by  which  the  Department 
must:  (1)  Decide  precisely  what 
additional  information  a  respondent 
must  supply  to  support  a  claimed 
startup  adjustment,  and  (2)  decide 
whether  an  adjustment  is  appropriate. 
The  second  commentator  took  a 
somewhat  less  radical  (but  still  far- 
reaching)  approach  in  recommending 
that  the  Department  interpret  the 
burden  on  respondents  as  a  "burden  of 
production"  rather  than  a  "burden  of 
proof."  This  commentator  explained 
that  the  term  "burden  of  production" 
meant  that  a  respondent  has  the 
responsibihty  for  cooperating  in  the 
proceeding  and  producing  whatever 
evidence  is  available  to  support  its 
claim.  By  contrast,  according  to  the 
commentator,  the  "burden  of  proof ' 
meant  that  the  respondent  had  the 
ultimate  biu-den  of  persuasion  in 


convincing  the  Department  of  its 
entitlement  to  a  startup  adjustment. 

The  Department  has  not  adopted 
these  recommendations.  Again, 
according  to  the  SAA,  the  burden  of 
proof  undoubtedly  rests  with  the  party 
seeking  a  startup  adjustment.  Therefore, 
it  is  incumbent  upon  that  party  to  (1) 
prove  that  the  startup  conditions  of 
section  773(f){l)(C)(ii)  of  the  Act  existed 
during  the  period  of  investigation  or 
review,  and  (2)  as  with  any  antidumping 
adjustment,  dociurent  that  fact  to  the 
Department's  satisfaction. 

Duration  of  the  startup  period:  Under 
section  773(fl(l)(C)(ii)  of  the  Act,  the 
startup  phase  ends  at  the  time 
commercial  production  levels  have  been 
achieved.  Commercial  production  levels 
themselves,  however,  represent  a 
somewhat  nebulous  benchmark. 
Therefore,  in  gauging  the  end  of  the 
startup  period,  the  statute  instructs  the 
Department  to  consider  factors 
luuelated  to  startup  operations  that  also 
may  affect  a  respondent's  production 
volumes.  These  factors  include  market 
demand,  product  seasonality,  and 
business  cycles.  Section  773(f)(l)(C)(iii) 
of  the  Act  further  provides  that  the 
benchmark  commercial  production 
levels  are  to  be  characteristic  of  the 
merchandise,  producer,  or  industry 
concerned. 

It  is  clear  from  the  statute  that 
measurement  of  commercial  production 
volimies  (and,  thus,  determination  of 
the  end  of  the  startup  period)  is 
dependent  on  a  range  of  factors  specific 
to  the  product  or  industry  under 
consideration.  This  concept  is  also 
expressed  in  the  SAA,  at  837,  which 
states: 

The  Administration  recognizes  that  the 
nature  and  timing  of  startup  op>erations  will 
vary  from  industry  to  industry  and  from 
product  to  product,  and  that  any 
determination  of  the  appropriate  startup 
period  involves  a  fact-intensive  inquiry 
*  *  *.  For  this  reason,  the  Administration 
intends  that  Commerce  determine  the 
duration  of  the  startup  p)eriod  on  a  case-by- 
case  basis. 

However,  while  the  duration  of  the 
startup  period  is  to  be  evaluated  based 
on  the  facts  of  each  case,  the  SAA  does 
provide  guidance  regarding  the  type  of 
evidence  that  the  Department  will 
examine  and  the  factors  it  should 
consider  in  making  its  determination. 
The  SAA,  at  836-37,  insti-ucts  the 
Department  to  first  examine  the  actual 
production  experience  for  the 
merchandise  in  question  in  determining 
when  a  company  reaches  commercial 
production  levels.  In  addition,  the  SAA 
states  that  the  Department  should 
consider  other  information,  including 
"historical  data  reflecting  the  same 


producer's  or  other  producer's 
experiences  in  producing  the  same  or 
similar  products."  The  SAA  makes 
clear,  however,  that  the  Department 
should  ascribe  little  weight  to  a 
producer's  projections  of  future 
production  volumes  or  costs.  Lastly,  the 
S/vA  notes  that  the  Department  must 
consider  those  factors  described  in  the 
statute  that  are  umelated  to  stariup 
operations  but  that  may  affect 
production  volumes.  Again,  these 
include  product  demand,  seasonality, 
and  business  cycles.  These  factors  are 
reflected  in  paragraphs  (c)(2)  and  (c)(3). 
Fiulhermore,  consistent  with  the  SAA, 
paragraph  (c)(4)(i)  provides  that  the 
Department  will  determine  the  duration 
of  the  startup  period  on  a  case-by-case 
basis. 

The  Department  received  relatively 
few  recommendations  regarding  the 
duration  of  the  startup  period.  This 
perhaps  reflected  the  commentators 
appreciation  of  the  fact-intensive  nature 
of  the  startup  period  determination. 
Most  commentators  that  did  provide 
recommendations  generally  urged  the 
Department  to  incorporate  the  statutory 
language  into  the  regulations.  Certain 
conunentators  suggested  that  the 
regulations  reflect  the  SAA  stipulation 
that  attainment  of  peak  production 
levels  will  not  be  the  standard  for 
identifying  the  end  of  the  startup 
period.  This  is  consistent  with 
paragraph  (c)(2)(i). 

One  commentator  argued  that  the 
startup  period  should  be  "narrowly 
conscribed,"  but  did  not  offer  any  direct 
suggestions  as  to  what  this  meant  or 
how  it  should  be  achieved.  The 
Department  beUeves,  however,  that  the 
statute  does  not  provide  for  a  narrow 
interpretation  of  the  startup  period. 
Rather,  the  intent  of  the  statute  is  to 
determine  the  diuration  of  the  startup 
period  based  on  the  specific  facts  of 
each  case. 

Method  of  adjusting  for  startup  costs: 
Section  773(f)(l)(C)(iii)  of  the  Act  sets 
forth  the  basic  methodology  for  making 
startup  adjustments.  According  to  this 
section,  where  the  essential  conditions 
of  startup  have  been  satisfied,  the 
Department  will  adjust  for  startup 
operations  by  "substituting  the  imit 
production  costs  incurred  with  respect 
to  the  merchandise  at  the  end  of  the 
startup  period  for  the  unit  production 
costs  incurred  during  the  startup 
period."  Section  773(f)(l)(C)(iii)  further 
provides  that  in  situations  where  the 
startup  period  extends  beyond  the 
period  of  investigation  or  review,  the 
Department  will  base  any  startup 
adjustment  on  "the  most  recent  cost  of 
production  data  that  it  reasonably  can 
obtain,  analyze,  and  verify  without 


delaying  the  completion  of  the 
investigation  or  review." 

Given  the  variety  of  products  and 
diverse  industries  investigated  by  the 
Department,  the  statutory  instructions 
under  section  773(f)(l)(C)(iii)  of  the  Act 
provide  a  reasonably  comprehensive 
framework  for  implementing  the  startup 
adjustment  methodology.  The 
Department  believes  that  any  attempt  to 
further  define  the  adjustment 
methodology  runs  the  risk  of  limiting 
the  Department's  ability  to  consider  the 
facts  of  each  case  in  adjusting  for  startup 
costs. 

Likewise,  in  those  instances  where 
the  startup  operations  extend  beyond 
the  period  of  investigation  or  review, 
the  regulations  do  not  impose  time 
hmits  on  the  acceptance  of  relevant  cost 
of  production  data  beyond  those  already 
set  forth  in  the  statute.  Instead,  the 
Department  will  evaluate  its  ability  to 
obtain,  analyze,  and  verify  such  data  on 
a  case-by-case  basis.  Moreover,  the 
regulations  do  not  limit  the  type  of  data 
that  may  be  used  to  adjust  production 
costs  for  extended  startup  periods.  For 
example,  where  the  startup  operations 
involve  a  new  manufacturing  facility, 
the  appropriate  adjustment 
methodology  may  require  deriving 
surrogate  costs  based  on  identical 
merchandise  manufactured  at  a 
previously  existing  facility. 

Costs  included  in  the  startup 
adjustment:  As  explained  in  the  SAA,  at 
837,  in  adjusting  production  costs  for 
startup  operations,  the  Department  "will 
consider  unit  production  costs  to  be 
items  such  as  depreciation  of  eqiUpment 
and  plant,  labor  costs,  insiu'ance,  rent 
and  lease  expenses,  materials  costs,  and 
overhead."  The  SAA  further  notes  that 
"sales  expenses,  such  as  advertising 
costs,  or  other  non-production  costs, 
will  not  be  considered  startup  costs 
because  they  are  not  directly  tied  to  the 
manufacturing  of  the  product."  The 
Department  believes  that  these 
examples  from  the  SAA  provide  helpful 
guidelines  in  determining  which  types 
of  costs  quaUfy  as  production  costs  for 
which  a  startup  adjustment  may  be 
allowed.  Therefore,  they  are  reflected  in 
paragraph  (c)(4)(iii). 

Despite  the  clear  language  of  the  SAA, 
some  commentators  have  suggested  that 
adjustments  for  startup  operations 
should  take  into  accoimt  only  variable 
production  costs,  excluding  altogether 
any  fixed  production  costs  that  may 
have  been  incurred  during  the  startup 
phase.  This  proposal  is  inconsistent 
with  the  SAA,  which  does  not  limit 
qualified  startup  costs  to  Variable  costs 
only.  Indeed,  several  of  the  eligible  cost 
categories  identified  in  the  SAA — 
depreciation,  insurance,  rent  and  lease 


expenses,  and  (in  some  instances) 
overhead — are  typically  regarded  by  the 
Department  as  fixed  costs.  Moreover, 
the  fact  that  production  levels  are 
limited  during  the  startup  period  means 
that,  in  most  instances,  the  per  unit 
fixed  costs  will  be  affected  to  a  greater 
extent  by  startup  operations  than  will 
the  per  unit  variable  costs  during  the 
same  period.  Thus,  the  Department  has 
rejected  the  proposal  that  the  startup 
adjustment  be  limited  to  variable 
production  costs  only. 

Amortization  of  startup  costs:  In 
general,  the  adjustment  for  startup 
operations  calls  for  the  replacement  of 
high,  per-imit  production  costs  incurred 
during  startup  operations  with  lower 
costs  from  a  period  subsequent  to  the 
startup  phase.  Under  this  methodology, 
however,  a  portion  of  the  actual  startup 
costs  remains  unaccounted  for  as  a 
result  of  the  startup  adjustment. 
Although  the  statute  is  silent  on  how  to 
treat  this  difference  between  actual  costs 
and  surrogate  costs  calculated  for 
startup,  the  SAA,  at  837,  states  that  such 
deferred  costs  are  to  be  amortized  over 
a  reasonable  period  of  time.  The  SAA 
further  provides  that  the  amortization 
period  should  begin  subsequent  to  the 
startup  phase  and  extend  over  the  life  of 
the  startup  product  or  machinery. 
Paragraph  Cc)(4)(ii]  reflects  the  language 
in  the  SAA  by  providing  that  where 
startup  operations  relate  to  a  new 
product,  the  Department,  in  most  cases, 
will  look  to  documentation  regarding 
the  estimated  life  of  that  product  to 
determine  the  appropriate  amortization 
period  for  excess  startup  costs.  Where 
startup  operations  relate  to  a  new 
production  facility,  the  Department 
normally  will  determine  the  proper 
amortization  period  based  on  reasonable 
estimates  of  the  useful  hves  of  new 
production  equipment. 

Several  commentators  suggested  that 
the  amortization  period  for  deferred 
costs  must  be  "relatively  short  and 
immediate"  in  all  cases.  In  addition,  one 
of  the  commentators  maintained  that  the 
amortization  period  must  commence  at 
the  beginning  of  the  startup  phase, 
while  another  commentator  claimed 
that  the  period  for  amortization  could 
not  extend  beyond  the  period  of 
investigation  or  review.  The  Department 
disagrees  with  the  suggestion  that  the 
startup  cost  amortization  period  must  be 
short  and  immediate  in  all  cases, 
because  there  is  no  support  for  this 
suggestion  in  either  the  statute  or  the 
SAA.  Instead:  the  length  of  the 
amortization  period  depends  on  the 
specific  facts  of  each  case  and  may  var>' 
greatly  depending  on  a  number  of 
factors,  including  a  respondent's  past 
production  experience  and  commercial 


practices  within  the  industry  under 
investigation  or  review. 

The  Department  also  has  not  adopted 
a  proposal  that  (1)  the  startup 
amortization  period  must  commence  at 
the  beginning  of  the  startup  phase,  and 
(2)  the  amortization  period  may  not 
exceed  the  period  of  investigation  or 
review.  Regarding  the  first  point,  the 
SAA  states  that  the  amortization  period 
is  to  begin  subsequent  to  the  startup 
phase.  With  respect  to  the  second  point, 
the  SAA  states  that  the  amortization 
period  for  deferred  startup  costs  should 
reflect  the  life  of  the  product  or 
machinery,  as  appropriate.  The  SA.^ 
gives  no  indication  that  the  amortization 
period  must  not  extend  beyond  the 
period  of  investigation  or  review.  In 
fact,  it  is  entirely  conceivable  that  the 
life  cycle  of  a  particular  product  or 
piece  of  machinery  (and.  thus,  the 
amortization  period  for  deferred  startup 
costs]  could  span  several  segments  of  a 
single  proceeding. 

Recognition  of  previously  incurred 
startup  costs:  Two  commentators 
suggested  that  the  Department  adopt 
regulations  to  discourage  selective  use 
of  the  startup  adjustment,  as  well  as  to 
provide  for  more  equitable  treatment  of 
startup  costs  in  general.  To  achieve 
these  objectives,  the  commentators 
recommended  that  the  Department 
disallow  startup  claims  where  a 
respondent  does  not  also  amortize 
startup  costs  for  other  products  covered 
by  an  order.  As  one  of  the  commentators 
explained  in  relating  startup  costs  to 
other  types  of  non-recurring  costs; 

ITlhe  treatment  of  any  non-recurring  ccsis 
should  prov'de  for  an  equitable  approac*i 
that  adds  non-recurri.ig  costs  to  later  sales  as 
well  as  deducting  them  from  current  sales 
Thus,  if  certain  types  of  non-retumng  costs 
incurred  during  the  investigation  period  are 
to  be  reduced  and  not  fully  attributed  to  that 
period,  then  similar  non-recurring  costs  from 
before  the  period  should  be  allocated  in  a 
similar  manner  and  added  to  the  costs  during 
the  period. 

Under  the  commentator's  proposed 
accounting  methodology,  the 
Department  presumably  would  require  a 
respondent  seeking  an  adjustment  for 
startup  operations  to  recognize  an 
amortized  portion  of  similar  startup 
costs  previously  incurred  on  all  other 
products  and  facilities  that  had 
undergone  startup  prior  to  the  period  of 
investigation  or  review.  Thus,  as  a 
condition  for  receiving  a  startup 
adjustment  for  one  product,  a 
respondent  would  have  to  show  that  it 
had  accounted  in  a  like  manner  for  the 
startup  costs  incurred  with  respect  to  all 
other  products  sold  during  the  peritxi. 

The  Department  does  not  find  the 
above  accounting  requirement  to  be  an 
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appropriate  condition  of  startup.  There 
is  no  such  requirement  in  either  the 
statute  or  the  SAA.  Moreover,  the 
Department  believes  that  requiring  a 
respondent  to  account  for  all  past 
startup  costs  as  a  precondition  to 
receiving  an  adjustment  for  startup  costs 
inairred  diuii^  the  period  of 
investigation  or  review  would 
discourage  respondents  from  seeking  a 
startup  adjustment  in  those 
drciunstances  where  an  adjustment  is 
appropriate.  Under  such  a  requirement, 
the  burden  placed  on  respondents 
would  be  too  great,  requiring  them  in 
many  instances  to  look  to  detailed 
accoimting  records  of  old  product  lines 
and  facilities  that,  for  practical  business 
reasons,  may  long  since  have  been 
discarded. 

Nonrecurring  Costs:  New  section 
773(f)(1)(B)  of  the  Act  states  that  the 
Department  will  adjust  COP  and  CV  for 
those  nonrecurring  costs  that  benefit 
current  or  futiire  production  periods. 
The  SAA,  at  835,  notes  that  the 
provisions  of  section  773(f)(1)(B)  of  the 
Act  are  consistent  with  the 
Department's  past  practice,  which 
associated  expendituires  with 
production  of  the  merchandise  diuing 
the  period  or  periods  benefitted  by  those 
expenditures. 

Two  commentators  suggested  that  the 
Department  establish  regulations 
clarifying  that  nonrecurring  costs 
treated  as  non-operating  or 
ractraordinary  expenses  by  a  company 
should  be  included  in  the  cost  of 
production  only  if  those  costs  benefit 
current  or  futiire  production.  The 
commentators  suggested  that  the 
Department's  regulations  state  that  to 
the  extent  such  costs  do  benefit  current 
or  future  production,  they  should  be 
included  in  COP  and  CV  by  allocating 
the  costs  over  the  production  they 
benefit.  The  commentators  added  that, 
in  some  instances,  this  may  entail  the 
■amortization  of  the  costs  over  periods 
longer  than  the  period  of  investigation 
or  review.  Another  commentator  stated 
that  while  it  did  not  object  to  the 
proposal  for  regulations  clarifying  the 
treatment  of  nonreoirring  costs,  ue 
Department  also  should  require 
respondents  to  provide  information  and 
data  for  nonrecurring  costs  incurred 
before  the  period  of  investigation  or 
review.  This  commentator  noted  that 
the  Department  could  then  include  in 
COP  and  CV  the  previously  incurred 
costs  if  such  costs  benefitted  production 
during  the  period  of  investigation  or 
review.  Finally,  another  commentator 
urged  the  Department  to  reject  the 
proposed  regulations  for  treatment  of 
nonrecurring  costs.  The  commentator 
stated  that  the  Department  should 


continue  to  examine  nonrecurring  costs 
on  a  case-by-case  basis. 

As  the  Department  has  learned  in  past 
cases,  it  is  not  always  easy  to  determine 
whether  (and  to  what  extent)  a 
particular  expenditure  benefits  current 
or  future  production  periods.  In 
virtually  all  instances,  the  Department 
must  analyze  the  expenditure  in  light  of 
any  number  of  specific  factors  in  the 
case.  For  example,  the  SAA,  at  835,  cites 
pre-production  research  and 
development  (R&D)  costs  as  an  example 
of  nonreciuring  costs  that  could  benefit 
current  or  future  periods.  However, 
there  is  no  guarantee  that  such  costs,  if 
incurred  to  develop  a  new  product  or 
production  process,  would  hold  any 
futiu^  benefit  to  a  company.  To  the 
contrary,  after  many  months  of  costly 
research,  a  manufacturer  could  find  its 
new  product  technologically  useless 
due  to  the  efforts  of  its  competitors.  In 
that  case,  the  amounts  incurred  for  R&D 
would  not  benefit  the  producer  in  terms 
of  future  product  sales.  Under  these 
circumstances,  the  R&D  expenditiues 
must  be  recognized  as  an  expense  in  the 
year  incurred  rather  than  amortized  to 
some  future  periods. 

Because  of  the  fact-specific  nature  of 
determinations  involving  nonrecurring 
costs,  the  Department  has  not  drafted 
any  regulations  to  implement  section 
773(f)(1)(B)  of  the  Act.  Examples  of 
nonrecurring  costs  in  the  regulations 
would  not  prove  helpful  to  parties, 
because  there  are  many  unique 
categories  of  expenditures  to  consider  in 
a  variety  of  industries.  Moreover, 
depending  on  the  circumstances,  a 
particular  expenditure  in  one  case  could 
provide  the  producer  a  future  benefit, 
whereas  the  identical  expenditure  made 
by  another  producer  in  a  different  case 
may  provide  no  benefit  at  all.  Thus, 
including  specific  examples  of 
nonreciuring  costs  in  the  regulations 
might  create  confusion  for  parties. 

The  Department  believes  that  a 
respondent's  accounting  treatment  of  a 
particular  expenditure  is  one  factor  to 
consider  in  determining  how  that 
expenditiue  should  be  treated  for 
purposes  of  computing  COP  and  CV.  It 
is  by  no  means  dispositive,  however. 
With  regard  to  the  suggestion  that  the 
Department  account  for  nonrecurring 
costs  incurred  in  prior  periods,  the 
Department  believes  that  it  is 
imnecessary  for  the  Department  to  make 
this  a  regulatory  requirement.  Instead, 
the  Department  will  examine  on  a  case- 
by -case  basis  whether  to  account  for 
such  previously-incurred  costs  where 
they  benefit  production  during  the 
period  of  investigation  or  review. 

Major  Input  Rule:  Section  773(f)(3)  of 
the  Act  (which  replaces  old  section 


773(e)(3))  contains  the  "major  input 
rule."  Uiider  this  rule,  the  Department 
may  examine  transactions  between 
affiliated  producers  and  suppliers  for 
purchases  of  major  inputs.  Section 
773(f)(3)  of  the  Act  (formerly  section 
773(e)(3))  provides  that  where  the 
Department  has  reasonable  grounds  to 
believe  or  suspect  that  an  affiliated 
supplier  has  made  below-cost  sales  of  a 
major  production  input,  the  Department 
may  base  the  value  of  the  input  on  the 
affiliated  supplier's  production  costs. 
This  provision  applies  both  to  cost  of 
production  and  constructed  value. 

A  number  of  commentators  suggested 
that  the  Department  clarify  through 
regulation  the  following  standards  for 
initiating  an  input  dimiping 
investigation:  (1)  That  no  supplier  cost 
information  may  be  requested  by  the 
Department  without  "reasonable 
grounds"  to  suspect  input  dumping;  (2) 
that  no  carryover  of  "reasonable 
grounds"  exists  between  segments  of  a 
proceeding  (i.e.,  findings  of  below-cost 
inputs  in  one  segment  does  not  provide 
grounds  for  automatic  initiation  in  the 
next);  (3)  the  time  limits  within  which 
the  Department  must  make  a 
determination  as  to  which  affiliated 
party  inputs  are  "major";  and  (4)  that  no 
supplier  cost  information  may  be 
requested  if  the  supplier's  transfer 
prices  are  demonstrated  to  be  at  arm's 
length.  Other  commentators  suggested 
that  the  Department  define  a  "major 
input"  as  any  material,  labor,  or 
overhead  input  that  represents  five 
percent  or  more  of  the  total  cost  of 
materials  for  the  merchandise.  In 
addition,  these  commentators  urged  the 
Department  to  consider  on  a  case-by- 
case  basis  the  use  of  transfer  prices  or 
costs  in  valuing  major  inputs.  The 
commentators  stressed  that  this 
determination  must  be  made  separately 
for  each  input  rather  than  in  the 
aggegate  for  all  affiliated  party  inputs. 

The  determination  of  whether  an 
affiliated  party  input  constitutes  a 
"major  input"  in  a  particular  case 
depends  on  the  input  and  the  product 
under  investigation.  It  would  be 
inappropriate  for  the  Department  to 
attempt  to  establish  an  all-encompassing 
threshold  for  defining  the  term  "major 
input,"  because  such  a  definition  likely 
would  prove  to  be  too  broad  in  some 
drciunstances  and  too  narrow  In  others. 
However,  the  Department  does  agree 
that  it  should  attempt  to  identify,  as 
early  as  possible  in  a  proceeding,  a 
standard  for  identifying  major  inputs 
that  is  appropriate  to  the  product  and 
industry  In  question.  In  addition,  as  the 
Department  gams  more  experience  in 
determining  whether  parties  are 
"affiliated"  under  the  new  law,  the 


Department  will  establish  through 
practice  the  evidentiary  threshold  for 
requesting  transfer  prices  and  cost  data 
from  affiliated  supphers  that  furnish 
major  inputs  (see  section  351.102  and 
the  accompanying  explanation  for 
further  discussion  regarding  affiliated 
persons). 

Calculation  of  Costs:  One 
commentator  stated  that  it  is  imclear 
from  the  SAA  when  costs  are  "rapidly 
changing"  such  that  it  would  be 
appropriate  to  use  shorter  time  periods 
to  calculate  costs.  The  commentator 
suggested  that  the  Department's 
regulations  provide  illustrative 
examples  that  would  allow  interested 
parties  to  determine  when  costs  are 
"rapidly  changing."  According  to  the 
commentator,  the  Department's 
regulations  also  shoiild  describe  the 
shorter  periods  that  would  be  used  to 
compute  costs  in  such  situations. 

Another  commentator  recommended 
that  the  Department  clarify  in  its 
regulations  the  circumstances  in  which 
it  will  calculate  costs  based  on  amounts 
incurred  by  both  the  exporter  and 
producer.  The  commentator  urged  the 
Department  to  refrain  from  attempting 
to  correct  "upstream  dumping,"  and 
instead  limit  its  analysis  of  both  the 
exporter's  and  the  producer's  costs  to 
those  situations  in  which  the 
relationship  between  the  two  throws 
into  question  the  legitimacy  of  their 
transactions. 

The  Department  believes  that 
determinations  involving  both  of  these 
issues  are  fact-specific  in  nature,  and 
that  while  regulatory  examples  might 
give  some  guidance,  they  also  might  be 
construed  as  imposing  limits  on  the 
circiunstances  in  which  the  Department 
will  address  these  Issues.  As  a  result, 
the  Department  has  not  included  any 
provisions  in  the  regulations 
specifically  addressing  these  issues.  The 
Department  intends  to  develop  its 
practice  with  respect  to  these  issues 
over  time. 

With  respect  to  the  use  of  a 
respondent's  normal  records  in 
computing  COP  and  CV,  two 
commentators  suggested  that  the 
regulations  incorporate  the  concepts 
outlined  in  the  SAA,  at  834-35, 
including  the  stipulation  that  the 
Department  will  use  the  records  of  the 
exporter  or  producer  of  the 
merchandise,  provided  that  such 
records  are  kept  in  accordance  with  the 
generally  accepted  accounting 
principles  (GAAP)  of  the  exporting  or 
producing  coimtry  and  reasonably 
reflect  the  costs  associated  with  the 
production  and  sale  of  the  merchandise. 
The  commentators  also  reconunended 
additional  regulations  describing  the 


type  of  evidence  the  Department  will 
consider  in  determining  whether 
respondent's  costs  are  "reasonably 
reflected,"  and  stating  that  the 
Department  will  re-allocate  costs  that 
would  inappropriately  reduce  COP  and 
CV.  In  response  to  these  suggestions, 
one  commentator  argued  that  the  SAA 
does  not  provide  the  Department  with 
the  authority  to  adjust  a  respondent's 
books  and  records  in  order  to  compute 
a  "more  acciuate"  per-unit  cost.  Rather, 
the  Department  is  to  use  company 
records  as  the  basis  for  reporting  costs, 
so  long  as  those  records  are  kept  in 
accordance  with  GAAP  and  reasonably 
reflect  costs  incmred. 

Section  773(f)  of  the  Act  explicitly 
provides  for  the  use  of  a  company's 
books  and  record  in  the  calculation  of 
costs,  provided  that  such  records  are 
kept  in  accordance  with  the  generally 
accepted  accounting  principles  of  the 
exporting  country  and  reasonably  reflect 
the  costs  associated  with  the  production 
and  sale  of  the  merchandise.  As  a  result, 
the  Department  has  not  repeated  this 
directive  in  the  regulations.  The 
determination  of  whether  a  respondent's 
costs  are  "reasonably  reflected"  will  be 
based  on  a  case-  and  fact-specific 
analysis.  Where  a  respondent's  records 
do  not  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  merchandise,  the  Department  may 
adjust  the  figiu^s  in  a  respondent's 
books  and  records  in  order  to  compute 
a  more  accurate  f)er-unit  cost. 

With  respect  to  the  Department's  COP 
questionnaire,  one  commentator 
suggested  that  the  questionnaire  be 
revised  to  elicit  sufficient  information 
that  traces  the  cost  of  production  from 
the  per  unit  cost  of  the  subject 
merchandise  back  to  a  company's 
audited  financial  statements.  The 
Department  must  balance  its  ability  to 
conduct  COP  investigations  v^rith 
reporting  burdens  placed  on 
respondents,  and  the  Department  this 
year  revised  its  questionnaire  with  this 
balance  in  mind.  Notably,  the 
questionnaire  does  require  respondents 
to  provide  reconciliation  of  unit  costs. 
If,  however,  the  information 
requirements  of  the  Department's 
standard  antidvunping  questionnaire 
should  prove  inadequate  in  a  particular 
case,  the  Department  will  modify  its 
information  requirements. 

Section  351.408 

The  current  statutory  provision 
addressing  the  calculation  of  normal 
value  in  antidumping  proceedings 
involving  nonmarket  economies 
("NMEs")  was  enacted  as  part  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-418,  section 


1316(a)).  The  Department  never  issued 
regulations  implementing  the  1988 
amendment.  Instead,  the  Department 
developed  its  NME  methodology 
through  administrative  practice.  Now, 
with  the  benefit  of  seven  years' 
experience  in  administering  the  NME 
provision,  the  Department  believes  it  is 
appropriate  to  codify  the  rules  the 
Department  intends  to  apply.  Certain  of 
these  rules,  contained  in  §  351 .408. 
restate  the  practice  the  Department  has 
developed  over  the  past  seven  years, 
while  other  rules  constitute  changes  that 
the  Department  believes  to  be 
improvements  over  current  practice. 

We  have  decided  not  to  codify  the 
existing  MOI  (market  oriented  industry) 
test  at  this  time.  Some  commentators 
have  argued  that  it  does  not  make  sense 
to  use  an  NME  producer's  prices  or 
costs  in  an  environment  in  which 
institutions  important  to  the  functioning 
of  markets  such  as  private  ownership 
and  private  capital  markets  do  not  exist. 
In  their  view,  an  NME  producer's  prices 
or  costs  can  only  have  economic 
meaning  where  these  very  fundamental 
types  of  institutions  are  in  place.  Other 
commentators  see  the  current  MOI  test 
as  overlooking  the  important  role  that 
an  open  trading  system,  with  relatively 
few  quantitative  restraints,  can  play  in 
ensuring  that  domestic  prices  and  costs 
are  market-determined,  and  in  reducing 
the  effects  of  remaining  instances  of 
state  presence  or  control.  In  light  of 
these  concerns,  we  are  seeking 
comments  on  whether  the  current  MOI 
test  succeeds  in  identifying  situations 
where  it  would  be  appropriate  to  use 
domestic  prices  or  cost  in  an  NME  as 
the  basis  for  normal  value  and,  if  not. 
what  form  the  test  should  take. 

Surrogafe  Selection:  Section  773(c)(1) 
of  the  Act  contains  the  usual 
methodology  for  calculating  normal 
value  in  proceedings  involving  NMEs. 
the  so-called  "factors  of  production  " 
methodology.  Section  773(c)(2)  provides 
an  alternative  to  the  preferred 
methodology,  allowing  the  Department 
in  narrowly  drawn  circumstances  to  use 
the  export  prices  of  certain  market 
economies  as  normal  value.  In  either 
ca§e,  the  Department  is  required  to 
select  a  "surrogate  "  market  economy 
country  or  countries  to  use  in  its 
calculations. 

Section  773(c)(4)  of  the  Act  describes 
the  criteria  for  surrogate  selection  where 
the  factors  of  production  methodology  is 
used:  surrogates  should  be  market 
economies  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME  and  significant  producers  of 
comparable  merchandise.  Where  the 
export  price  alternative  to  the  factors  of 
production  methodology  is  being  used. 
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prices  are  to  be  taken  from  market 
ecquomy  countries  at  levels  of  economic 
development  comparable  to  that  of  the 
NME.  This  alternative,  as  to  which 
further  ccHmnent  is  appropriate,  has  not 
been  used  in  any  antidumping 
proceeding  since  the  1988  amoidment 
was  enacted,  but  if  it  is  used  in  future 
cases,  the  economic  comparability . 
criterion,  discussed  in  more  detail 
below,  would  be  applied  in  the  same 
way  it  is  applied  when  the  factors  of 
production  methodology  is  used. 

In  selecting  surrogate  countries  for 
investigations  and  reviews  that  were 
conducted  \mder  the  1988  amendment 
and  that  involved  the  valuation  of  NME 
producers'  bctors  of  production,  the 
Department  has  accorded  differing 
Wid^ts  to  the  economic  comparabihty 
and  significant  i»txiucer  criteria. 
Typicadly.  the  Department  has  placed 
greater  emphasis  on  the  former. 
Hovrever.  ue  regulaticms  do  not  codify 
this  weigjiing  sdieme.  because, 
depending  m  the  specific  facts  of  a 
case,  this  scheme  can  result  in  a  poor 
surrogate  Selection.  For  example,  where 
the  productiaa  process  for  the 
merohandise  bedng  investigated  relies 
heavily  on  non-traded  inputs  [i.e., 
inputs  that  must  be  acquired  locally, 
such  as  electricity),  it  is  reasonable  to 
expect  that  siyiificant  production  of 
that  mwchandise  vrill  occur  only  in 
countries  where  the  input  is  relatively 
inexpensive.  However,  these  countries 
may  not  be  economically  comparable  to 
the  NME.  For  example,  the  Department 
has  not  observed  any  correlation 
between  electricity  prices  and  levels  of 
economic  development.  The 
Department  believes  that  in  adopting 
the  significant  producer  criterion. 
Congress  intended  for  the  Department  to 
select  a  surrogate  country  (or  coimtries) 
where  inp\it  prices  and  availability 
allow  sig^iificant  production  to  occur. 
Thereftae,  where  production  of  the 
subject  merchandise  relies  heavily  on  an 
input  that  is  more  readily  available,  or 
available  at  lower  cost,  in  certain 
countries,  it  is  appropriate  to  place 
greater  weight  on  the  "significant 
producer"  criterion. 

On  the  other  hand,  where  the  most 
important  inputs  are  easily  traded  and 
can  be  obtained  from  multiple  sources 
in  the  surrogate  country,  the  significant 
producer  criterion  may  be  less 
important.  This  is  because  in  these 
situations  there  is  no  direct 
correspondence  between  significant 
levels  of  production  and  input  price  or 
availability.  Instead,  wage  rates  and 
other  considerations  such  as  investment 
restrictions  or  access  to  important 
markets  will  be  more  important 
determinants  of  where  production  will 


occur.  With  the  exception  of  wage  rates, 
which  are  discussed  further  below, 
these  other  considerations  will  not 
usually  have  as  direct  an  impact  on  the 
input  prices  that  would  be  i^ed  to  value 
the  NME  producers'  factors  of 
production. 

For  these  reasons,  the  Department 
does  not  believe  it  is  appropriate  to 
create  an  a  priori  wei^iing  scheme  to  be 
applied  to  the  criteria  for  selecting 
surrogates.  Instead,  in  each  proceeding 
the  Department  will  identify  those 
countries  that  are  economically 
comparable  to  the  NME  and  those 
countries  that  are  significant  producers 
of  comparable  merchandise.  If  there  is  a 
country  that  meets  both  criteria,  that 
country  will  be  selected  as  the 
surrogate.  If  there  is  more  than  one 
coimtry  that  meets  both  criteria,  the 
Department  will  evaluate  the  specific 
facts  developed  in  the  course  of  the 
proceeding  to  determine  whether  to 
select  the  more  economically 
comparable  coimtry  or  the  country 
whose  producera  employ  production 
technologies  similar  to  those  of  the  NME 
producera.  If  no  country  meets  both  the 
economic  comparability  and  the 
significant  producer  criteria,  the 
Department  wiU  examine  the  facts  of  the 
case  and  comments  submitted  by  the 
parties  to  determine  which  criterion 
should  receive  the  greatest  weight. 

Economic  Comparability:  Regarding 
the  economic  comparability  criterion, 
the  Department's  practice  of  relying 
most  heavily  on  comparability  of  per 
capita  GDP  to  select  economically 
comparable  countries  is  codified  in 
paragraph  (b).  Certain  other  indicia  of 
economic  comparability  have  been 
considered  in  the  past,  such  as  growth 
rates  and  the  distribution  of  labor 
between  the  manufacturing,  agricultural 
and  service  sectors.  However,  primary 
weight  has  been  placed  on  per  capita 
GDP. 

Factor  Valuation:  Once  a  surrogate 
country  (or  countries)  has  been  selected, 
the  next  step  is  to  assign  values  to  the 
actual  factors  or  inputs  used  by  the 
NME  producer.  In  choosing  these 
values,  the  Department  has  developed 
practices  that  emphasize  "acciu^cy, 
fairness,  and  predictability."  Oscillating 
Fans  and  Ceiling  Fans  from  the  People's 
Republic  of  China,  56  FR  55271,  55275 
(October  25, 1991),  cited  with  approval 
in  Lasko  Metal  Products.  Inc.  v.  United 
States,  43  F.3d  1442  (Fed.  Cir.  1994). 
The  Department  continues  to  believe 
that  these  goals  should  guide  the  factor 
valuation  process,  and,  consequently,  is 
proposing  rules  to  further  this. 

Two  important  practices  have  arisen 
to  promote  the  accuracy,  fairness  and 
predictability  of  the  factor  valuation 


process.  First,  the  Department  has 
developed  a  preference  for  using 
publicly  available,  published 
information  ("PAPI")  to  derive  factor 
prices.  See  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  57  FR 
21058.  21062  (May  18, 1992)  (Butt-Weld 
Pipe  Fittings).  This  practice,  along  with 
the  practice  of  attempting  to  use  data 
derived  from  a  single  surrogate  country, 
clearly  enhances  the  transparency  and 
predictability  of  our  determinations. 
However,  based  on  experience,  the 
Department  has  concluded  that  a 
preference  for  PAPI  also  can- result  in 
decreased  acciuacy.  This  is  particularly 
true  where  surrogate  country  trade 
statistics  are  used  and  the  import/export 
categories  used  to  derive  unit  values  are 
broad. 

In  order  to  strike  a  better  balance 
between  the  goals  of  accuracy  and 
transparency,  paragraph  (c)(1)  drops  the 
prefisrence  for  published  iiiformation, 
limiting  the  preference  to  publicly 
available  information.  The  public 
availability  standard  is  aimed  at 
promoting  transparency,  while  the 
deletion  of  the  published  information 
standard  enables  the  Department  to 
achieve  greater  accuracy  when 
information  on  the  specific  factor  can  be 
derived  outside  of  published  sources. 
Paragraph  (c)(1)  is  not  meant  to 
preclude  the  Department  from  using 
published  information.  Instead,  it  is 
intended  to  reflect  the  Department's 
preference  for  input  specific  data  over 
the  ^gregated  data  that  frequently 
appear  in  published  statistics. 

The  Department  continues  to  take  the 
position  that  it  is  not  required  to  use 
"perfectly  conforming  information"  for 
factor  valuations.  Ceiling  Fans  fivm  the 
People's  Republic  of  Chhia:  Notice  of 
Couri  Decision;  Exclusion  from  the 
Application  of  the  Antidumping  Duty 
(^er,  in  Part:  and  Amended  Final 
determination  and  Order,  59  F.R  9956 
(March  2, 1994).  However,  the 
Department  is  exploring  means  of 
enhancing  the  accuracy  of  the  data  used 
to  value  the  NME  producera'  raw 
materials.  To  that  end,  the  E>epartment 
intends  to  use  the  flexibility  accorded  to 
the  agency  by  section  773(c)  and 
reflected  in  court  decisions  to  date 
regarding  oui  administration  of  the  1988 
amendment. 

The  second  important  practice  that 
has  developed  involves  situations  where 
an  NME  producer  uses  inputs  which 
are:  (1)  Imported  from  a  market 
economy  producer,  and  (2)  paid  for  in 
a  market  economy  ciurency.  In  these 
instances,  the  Department  has  used  the 
price  actually  paid  by  the  NME 


producer  in  lieu  of  a  price  in  the 
surrogate  country.  This  practice  has 
been  upheld  by  the  Federal  Circuit  in 
Lasko.  Paragraph(c)(l)  clarifies  the 
Department's  authority  to  continue  this 
practice. 

The  regulation  also  clarifies  two 
aspects  of  this  practice.  First,  in 
situations  where  a  portion  of  the  NME 
producer's  input  is  sourced  from  a 
market  economy  source  (and  paid  for  in 
a  market  economy  currency)  and  the 
remainder  is  sourced  from  producera 
within  the  NME,  paragraph  (c)(1)  makes 
clear  that  the  price  paid  to  the  market 
economy  supplier  should  normally  be 
used  to  value  the  input,  not  the  price 
derived  from  a  surrogate.  This  reflects 
the  Department's  position  that  accuracy 
is  enhanced  when  the  NME  producer's 
actual  costs  can  be  used.  However, 
where  the  amount  piuchased  from  a 
market  economy  supplier  is 
insignificant,  that  price  may  be 
disregarded. 

Second,  in  using  prices  of  inputs 
imported  from  market  economy 
suppliera,  the  Department  in  the  past 
has  stated  that  the  imported  input  must 
be  paid  for  in  a  convertible  currency. 
The  Department  believes  that  this  is  an 
overly  rigorous  requirement.  The  extent 
to  which  currencies  may  be  converted 
varies  even  among  market  economy 
ciurencies.  Yet,  the  Department  uses  the 
exchange  rates  for  less-than-fully 
convertible  currencies  in  oiu'  diunping 
proceedings  involving  those  countries. 
Paragraph  (c)(1)  recognizes  that  full 
convertibility  of  the  currency  used  to 
pay  for  the  imported  input  is  not 
necessary  so  long  as  the  market 
economy  producer  is  paid  in  a  market 
economy  currency. 

Valuation  in  Single  Country: 
Paragraph  (c)(2)  codifies  the 
Department's  general  preference  for 
valuing  all  factora,  except  labor  (as 
discussed  below),  in  a  single  surrogate 
country.  As  noted  above,  to  enhance  the 
predictability  of  proceedings  involving 
nonmarket  economies,  the  Department 
has  followed  the  practice  of  attempting 
to  value  the  NME  producers'  factora  of 
production  in  a  single  couiitry,  even 
though  sections  773(c)(1)  and  (c)(4) 
clearly  permit  values  to  be  developed 
from  more  than  one  country. 

Where  the  Department  is  able  to 
develop  industry  .specific  data  on 
manufacturing  overhead,  general 
expenses,  and  profit,  it  is  particularly 
appropriate  to  remain  within  a  single 
covuitry  for  those  values.  Normally,  it  is 
inappropriate  to  combine  the 
manufacturing  overhead  rate  from 
producers  in  one  siurogate  with  the 
general  expenses  of  producers  in 
another  surrogate,  and  the  profit  of 


producera  in  yet  another  surrogate. 
Therefore,  particularly  for 
manufacturing  overhead,  general 
expenses  and  profit,  the  Department 
prefers  to  use  a  single  surrogate. 

With  regard  to  other  inputs,  however, 
the  preference  for  using  a  single  country 
addresses,  at  least  in  part,  a  different 
concern.  It  is  meant  to  prevent  parties 
from  "margin  shopping";  i.e.,  to  prevent 
parties  from  arguing  that  the 
Department  combine  input  prices  from 
different  surrogates  to  achieve  the 
highest  or  lowest  valuations  of  those 
inputs.  While  it  is  important  to 
discourage  margin  shopping,  the 
Department  also  has  encountered 
situations  in  which  the  accuracy  of 
available  information  regarding  prices 
for  particular  factora  in  the  surrogate 
country  is  highly  questionable.  See 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China,  59  FR  55625,  55630  (November 
8, 1994).  Clearly,  in  these  situations  it 
is  appropriate  to  reject  the  questionable 
values  and  use  data  from  a  second 
country.  Alternatively,  where  the  factor 
is  traded  internationally,  the  goals  of 
accuracy  and  fairness  may  be  better 
served  by  using  the  prices  observed  in 
international  markets  to  represent  the 
price  at  which  producera  in  the 
surrogate  country  could  obtain  the 
input. 

Labor:  Paragraph  (c)(3)  proposes  a 
new  methodology  with  respect  to  the 
valuation  of  labor.  Practitioners  and 
academicians  commenting  on  the 
application  of  the  antidumping  law  to 
NMEs  (and,  in  particular,  the  use  of  ^ 
economically  comparable  countries  as 
surrogates)  have  tended  to  equate 
comparable  per  capita  GDPs  with 
comparable  wages.  The  Department  has 
examined  this  proposition  based  on 
recent  data  of  the  type  the  Department 
uses  in  its  proceedings,  and  has 
concluded  that  while  per  capita  GDP 
and  wages  are  positively  correlated, 
there  is  great  variation  in  the  wage  rates 
of  the  market  economy  countries  that 
the  Department  typically  treats  as  being 
economically  comparable.  As  a  practical 
matter,  this  means  that  the  result  of  an 
NME  case  can  vary  widely  depending 
on  which  of  the  economically 
comparable  countries  is  selected  as  the 
surrogate. 

Because  of  the  variability  of  wage 
rates  in  countries  with  similar  per  capita 
GDPs.  paragraph  (c)(3)  directs  the 
Department  to  use  what  is  essentially  an 
average  of  the  wage  rates  in  market 
economy  countries  viewed  as  being 
economically  comparable  to  the  NME. 
The  statute  permits  this  approach 
because  section  773(c)(4)  refers  to  using 


prices  or  costs  in  "one  or  more  market 
economy  countries."  Moreover,  use  of 
this  average  wage  rate  will  contribute  to 
both  the  fairness  and  the  predictability 
of  NME  proceedings.  By  avoiding  the 
variability  in  results  dep>ending  on 
which  economically  comparable 
country  happens  to  be  selected  as  the 
surrogate,  the  results  are  much  fairer  to 
all  parties.  To  enhance  predictability, 
the  average  wage  to  be  applied  in  any 
NME  proceeding  will  be  calculated  by 
the  Department  each  year,  based  on  the 
most  recently  available  data,  and  will  be 
available  to  any  interested  party.  This 
method  of  computing  the  wage  rate 
should  reduce  the  workload  on  the 
Department  and  the  parties,  because  it 
eliminates  the  need  to  develop  specific 
wage  rate  information  for  each  case. 
Specifically,  the  Department  will 
calculate  the  wage  rate  to  be  appUed  by 
using  an  ordinary  least  squares 
regression  relating  the  wage  rates  and 
per  capita  GDP  of  approximately  45 
market  economy  countries.  The  data 
used  and  the  results  of  the  regression 
will  be  available  from  the  Department 
upon  request. 

Manufacturing  Overhead.  General 
Expenses,  and  Frofit:  Paragraph  (c)(4) 
deals  with  the  valuation  of 
manufacturing  overhead,  general 
expenses,  and  profit.  These  elements 
tend  to  be  significant  components  of  the 
constructed  normal  value  of  NME 
exports,  and.  hence,  it  is  particularly 
important  to  have  accurate  values  for 
them.  However,  the  Department  s 
experience  in  this  regard  has  been  less 
than  satisfactory.  Frequently,  under 
prior  law.  the  Department  could  not 
find  surrogate  values  for  these  elements, 
thus  forcing  the  Department  to  rely 
upon  the  statutory  minima  of  10  and  8 
percent  for  general  expenses  and  profit, 
respectively.  The  amendments  to 
section  773(e)(2)(A)  have  eliminated 
this  as  an  option.  Moreover,  evpn  in 
cases  in  which  PAPI  was  available,  it 
was  virtually  always  highly  aggregated 
and  frequently  it  was  not  clear  what 
types  of  expenses  were  included  in  the 
amounts. 

Given  the  importance  of 
manufacturing  overhead,  general 
expenses  and  profit  in  the  calculation  of 
normal  value,  the  Department  believes  it 
is  important  to  seek  information  that  is 
as  accurate  as  possible.  To  this  end. 
paragraph  (c)(4)  expresses  a  preference 
for  using  non-proprietary  information 
gathered  from  producers  of  identical  or 
comparable  merchandise  in  the 
surrogate  country  for  valuing 
msmufacturing  overhead,  general 
expenses  and  profit.  Because  the 
Department  expects  that  these  elements 
will  vary  widely  across  industries,  we 
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will  attempt  to  obtain  data  that  is  as 
specific  as  possible  to  the  subject 
merchandise. 

In  past  cases,  the  Department  has 
relied  on  U.S.  embassies  in  surrogate 
countries  to  obtain  data  on 
manufacturing  overhead,  general 
expenses,  and  profit  (as  well  as  values 
for  other  inputs)  with  disappointing 
results  (see  Butt-Weld  Pipe  Fittings, 
supra).  The  Department  intends  to 
redouble  its  efforts  to  work  with 
embassies  in  gathering  this  data,  while 
at  the  same  time  seeking  alternative 
means  of  developing  this  information. 
However,  even  if  the  Department  is  able 
to  develop  industry-specific 
information.- it  would  be  overly 
optimistic  to  believe  that  the 
Etepartment  will  have  detailed 
information  on  the  exact  expenses  that 
have  gone  into  the  values  for 
manufacturing  overhead  and  general 
'  expenses.  As  far  as  overhead  is 
concerned,  this  can  raise  problems  of 
double  counting.  For  example,  if  we  do 
not  know  whether  water  or  electricity  is 
included  in  the  surrogate  producers' 
overhead,  we  will  not  know  whether  to 
value  those  factors  separately,  in 
addition  to  the  overiiead.  The 
Department  continues  to  believe  that 
these  situations  must  be  approached  on 
a  case-by-case  basis  using  facts 
available,  in  accordance  with  section 
773(c)(1). 

Assignment  of  Antidumping  Margins: 
The  Department  has  addressed  the  rates 
to  be  applied  in  NME  cases  in 
connection  with  the  definition  of 
"rates"  contained  in  §  351.102. 

Section  351.409  ' 

Section  351.409  sets  forth  the 
guidelines  for  making  adjustments  to 
normal  value  for  differences  in 
quantities,  and  is  based  on  section 
353.55  of  the  existing  regulations.  The 
statutory  authorization  for  quantity 
adjustments  is  found  in  section 
773{a)(6)(C)(i)  of  the  Act.  The  proposed 
rule  is  substantially  the  same  as  the 
existing  rule,  with  three  exceptions 
discussed  below. 

Paragraph  (b)  is  changed  from  existing 
section  353.55(b).  The  existing 
paragraph  provides  that  the  Department 
will  deduct  a  quantity  discount  from  the 
selling  price  of  merchandise  used  in  the 
antidiunping  calculation,  regardless  of 
whether  the  quantity  discount  was 
actually  applied,  only  in  two 
circiunstances.  To  qualify  fot  the 
adjustment,  a  respondent  either  had  to 
have  granted  discoimts  of  a  similar 
magnitude  on  20  percent  of  the  foreign 
market  sales,  or  the  respondent  had  to 
demonstrate  that  savings  were 
specifically  attributable  to  production  of 


different  quantities.  One  commentator 
suggested  that  the  Department  should 
have  more  flexibility  to  grant  the 
adjustment,  because  there  may  be  other 
ways  to  demonstrate  that  different  price 
levels  exist  for  different  quantities.  The 
Department  agrees  that  this  may  be  so, 
and,  accordingly,  paragraph  (b)  provides 
that  an  adjustment  for  differences  in 
quantities  "normally"  will  be  made  only 
if  the  "20  percent"  or  "production 
savings"  rules,  noted  above,  are 
satisfied. 

The  same  commentator  also  suggested 
that  the  absence  of  a  published  price  list 
should  not  be  controlling  with  respect 
to  the  allowance  of  an  adjustment. 
While  the  Department  does  not 
necessarily  agree  that  the  absence  of  a 
price  list  is  controlling  under  existing 
§  353.55,  paragraph  (d)  clarifies  that  the 
existence  or  absence  of  a  price  list  is  not 
controlling.  In  addition,  the  Department 
has  clarified  that  where  a  price  list  does 
exist,  the  Department,  in  determining 
whether  or  not  to  grant  an  adjustment, 
will  give  weight  to  the  price  list  only  to 
the  extent  that  the  producer  or  exporter 
in  question  has  adhered  to  the  price  list. 

Paragraph  (e)  is  new,  and  deals  with 
the  relationship  between  adjustments 
for  differences  in  quantities  emd 
adjustments  for  differences  in  levels  of 
trade.  Under  the  new  statute  and  these 
proposed  rules,  the  Department  may 
grant  claims  for  level  of  trade 
adjustments  more  frequently  than  it  did 
in  the  past.  In  many  instances,  however, 
there  is  likely  to  be  a  correlation 
between  the  level  of  trade  at  which  a 
sale  occurs  and  the  volume  sold. 
Therefore,  there  is  a  real  possibility  that 
in  adjusting  for  differences  in  level  of 
trade,  the  Department  also  will  be 
adjusting,  in  whole  or  in  part,  for 
differences  in  quantities.  In  order  to 
conform  to  the  prohibition  in 
§  351.401(b)  against  the  double-counting 
of  adjustments,  paragraph  (e)  provides 
that  where  the  Department  makes  a 
level  of  trade  adjustment,  the 
Department  will  not  make  an 
adjustment  for  differences  in  quantities 
unless  the  effect  on  price  comparability 
of  quantity  differences  can  be  isolated 
from  the  effect  of  the  level  of  trade 
difference. 

Section  351.410 

Section  351.410  clarifies  aspects  of 
the  Department's  practice  with  respect 
to  adjustments  for  differences  in 
circumstances  of  sale  under  section 
773(a)(6)(C)(iii)  of  the  Act  and  the  SAA, 
at  828.  In  general,  the  Department's 
practice  with  respect  to  adjustments  for 
direct  selling  expenses  and  assumptions 
of  expenses  remains  unchanged  from 
prior  practice.  However,  paragraph  (a) 


confirms  that  the  expenses  for  which 
the  Department  will  make  a 
circumstance  of  sale  adjustment 
include,  in  constructed  export  price 
situations,  direct  expenses  and 
"assumptions"  incurred  in  the  foreign 
market  on  sales  of  the  subject 
merchandise,  that  are  not  deducted 
under  section  772(d)  of  the  Act.  The 
reference  to  a  deduction  for  other  selling 
expenses  relates  to  the  commission 
offset  contained  in  paragraph  (e), 
discussed  below. 

One  commentator  suggested  that 
section  351.410-be  drafted  in  such  a  way 
as  to  essentially  function  as  a  catch-all 
provision  to  achieve  "fairness."  While 
section  773(a)  of  the  Act  and  Article  2.4 
of  the  Antidumping  Agreement  both 
require  that  a  fair  comparison  be  made, 
both  provisions  specify  in  detail  the 
methods  by  which  this  requirement  is 
satisfied.  "Therefore,  the  Department  has 
not  adopted  this  suggestion. 

Paragraph  (b)  demnes  "direct  selling 
expenses."  The  provision  broadly 
defines  such  expenses  in  the  same  way 
that  they  are  defined  in  the  statute  for 
purposes  of  the  deduction  from 
constructed  export  price  under  section 
772(d)(1)(B)  of  the  Act.  hi  addition, 
paragraph  (b)  provides  a  non-exhaustive 
Ust  of  expenses  that  frequently  qualify 
as  direct  selling  expenses.  In  this  regard, 
this  list  includes  commissions,  a  type  of 
expense  which  often  was  treated  as  a 
direct  selling  expense  under  prior 
Department  practice.  In  section 
772(d)(1)  of  the  Act,  commissions  are 
Usted  separately  from  direct  seUing 
expenses.  This  might  suggest  that,  for 
purposes  of  adjustments  to  normal 
value,  commissions  should  not  be 
treated  as  direct  selling  expenses. 
However,  the  SAA,  at  828,  indicates  that 
Congress  intended  that,  with  the 
exception  of  the  so-called  "ESP  offset," 
the  Department's  practice  regarding 
circumstance  of  sale  adjustments  would 
remain  unchanged.  Accordingly,  for 
purposes  of  adjustments  to  normal 
value,  the  Department  has  included 
commissions  in  the  list  of  commonly 
encountered  direct  selUng  expenses. 

Some  commentators  suggested  that 
the  Department  should  recognize 
expenses  as  direct  in  the  home  or  third 
coimtry  market  when  they  are  reported 
in  accordance  with  business  records 
normally  kept  by  the  firm  based  on  the 
GAAP  of  the  appropriate  country.  The 
Department  has  not  adopted  this 
suggestion.  As  noted  above,  a  direct 
selling  expense  must  result  from,  and 
bear  a  direct  relationship  to,  the 
particular  sale  in  question.  The  fact  that, 
for  example,  salespersons'  salaries  are 
reported  to  the  Department  in  a  manner 
consistent  with  foreign  GAAP  and  the 


particular  firm's  normal  business 
records  does  not  transform  what  is 
unquestionably  a  fixed  expense  into  an 
expense  that  "results  fit)m"  a  sale. 

Other  commentators  suggested  that 
direct  selling  expenses  should  be 
defined  as  expenses  incurred  after  a 
sale.  The  Department  has  not  adopted 
this  suggestion.  "After"  and  "results 
from"  do  not  necessarily  mean  the  same 
thing.  While  direct  selling  expenses 
typically  are  "post-sale"  expenses,  the 
Department  has  chosen  to  adhere  to  the 
language  of  the  statute  and  the  SAA. 

Assumed  expenses,  which  are  treated 
like  direct  expenses,  are  defined  in 
paragraph  (c).  Although  such  expenses 
were  not  previously  identified  as  a 
separate  category  of  expenses,  it  has 
long  been  the  Department's  poficy  to 
treat  such  expenses  in  the  same  manner 
as  direct  expenses. 

Paragraph  (d)  is  largely  unchanged 
from  prior  regulations,  and  provides 
that  the  normal  basis  for  circumstance 
of  sale  adjustments  vnll  be  the  amoimt 
of  the  expense.  However,  if  appropriate, 
the  Department  may  rely  on  differences 
in  value  to  make  the  adjustment. 

Paragraph  (e),  based  on  existing 
§  353.56(b)(1).  continues  the  special  rule 
to  be  apphed  when  commissions  are   ■ 
deducted  in  one  market,  but  there  are  no 
commissions  in  the  other  market.  Under 
the  special  rule,  other  selling  expenses 
may  be  deducted  from  the  price  in  the 
market  without  commissions  up  to  the 
amount  of  the  commission. 

The  Department  also  received  several 
suggestions  relating  to  the  treatment  of 
particular  types  of  adjustments,  such  as 
discounts  and  rebates  and  adjustments 
for  differences  in  credit  terms. 
Discounts  and  rebates  are  dealt  with  in 
§  351.401(c).  Without  commenting  on 
the  merits  of  the  particular  suggestions 
with  regard  to  selling  expenses,  the 
Department  has  declined  to  promulgate 
regulations  on  these  particular  topics, 
because  they  go  beyond  the  level  of 
methodological  detail  that  the 
Department  is  attempting  to  achieve  in 
these  regulations. 

Section  351.411 

Section  351.411  estabUshes  the 
provisions  for  making  adjustments  for 
differences  in  physical  characteristics. 
As  under  current  practice,  the 
Department  is  not  authorized  to  make 
adjustments  for  physical  characteristics 
when  products  are  considered  to  be 
identical. 

Section  351.412 

Section  351.412  deals  v«th  levels  of 
trade,  adjustments  for  differences  in 
levels  of  trade,  and  the  CEP  offset. 
Paragraph  (b)  establishes  how  the 


Department  will  identify  levels  of  trade 
in  calculating  export  price,  CEP,  and 
normal  value.  Paragraph  (b)(1)  clarifies 
that,  for  export  price  and  normal  value, 
the  level  of  trade  will  be  based  on  the 
price  of  the  sale  before  any  adjustment 
is  made.  For  constructed  export  price, 
the  level  of  trade  will  be  based  on  the 
price  after  adjustments  are  made  under 
§  772(d)  of  the  Act,  but  prior  to  any 
other  adjustment.  The  purpose  of  this 
provision  is  to  establish  the  level  of 
trade  of  the  constructed  export  price 
sale  at  the  level  at  which  the  sale  would 
have  been  made,  had  it  been  an  export 
price  sale. 

With  respect  to  the  identification  of 
levels  of  trade,  some  commentators 
argued  that,  consistent  with  past 
practice,  the  Department  should  base 
level  of  trade  on  the  starting  price  for 
both  export  price  ("EP")  and  CEP  sales. 
In  support  of  this  argument,  these 
commentators  cite  the  portion  of  the 
SAA  (discussed  above)  that  states  that 
the  introduction  of  the  new  terms  "EP" 
and  "CEP"  was  not  intended  to  change 
prior  Department  practice.  In  addition, 
these  commentators  argued  that  the 
deduction  of  U.S.  expenses  and  profit 
does  not  change  the  level  of  trade  of  the 
CEP. 

The  Department  believes  (as  did  other 
commentators)  that  this  position  is  not 
supported  by  the  SAA,  and  that  it  is 
neither  reasonable  nor  logical.  If  the 
starting  price  is  used  for  all  U.S.  sales, 
the  Department's  ability  to  make 
meaningful  comparisons  at  the  same 
level  of  trade  (or  appropriate 
adjustments  for  differences  in  levels  of 
trade)  would  be  severely  undermined  in 
cases  involving  CEP  sales.  As  noted  by 
other  commentators,  using  the  starting 
price  to  determine  the  level  of  trade  of 
both  types  of  U.S.  sales  would  result  in 
a  finding  of  different  levels  of  trade  for 
an  EP  sale  and  a  CEP  sale  adjusted  to 
a  price  that  reflected  the  same  selling 
functions.  Accordingly,  the  regulations 
specify  that  the  level  of  trade  analyzed 
for  EP  sales  is  that  of  the  starting  price, 
and  for  CEP  sales  it  is  the  constructed 
level  of  trade  of  the  price  after  the 
deduction  of  U.S.  selling  expenses  and 
profit. 

Section  351.412(c)(1)  explains  the 
general  rule  that  the  Department  will 
make  an  adjustment  for  differences  in 
levels  of  trade  when  it  (i)  calculates 
normal  value  based  on  sales  at  a  level 
of  trade  different  from  that  of  the  export 
price  or  constructed  export  price,  emd 
(ii)  deteiinines  that  the  difference  in 
level  of  trade  has  an  effect  on  price 
comparability.  We  are  interested  in 
comments  on  how  these  rules  can 
provide  further  guidance  on  this 
adjustment.  We  also  will  take  account  in 


the  final  rules  the  knowledge  we  expect 
to  gain  in  administrative  proceedings 
under  the  new  law. 

Certain  commentators  argued  that 
there  should  be  a  regulatory 
presumption  that  the  level  of  trade  of 
the  EP  or  CEP  sale  is  the  least  remote 
level.  Under  these  circumstances,  they 
argue,  a  level  of  trade  adjustment  could 
never  increase  normal  value.  Therefore, 
the  Department  would  only  be  required 
to  analyze  respondents'  claims  for  level 
of  trade  adjustments.  In  the  absence  of 
a  claim  for  an  adjustment,  the  level  of 
•trade  of  the  U.S.  sale  and  normal  value 
would  be  considered  the  same. 

We  disagree  that  the  EP  or  CEP 
necessarily  will  be  the  least  remote  level 
of  trade.  Therefore,  the  regulations 
specify  that  the  Department  will  in  all 
instances  analyze  the  level  of  trade  of 
the  sales  in  the  United  States  and  the 
comparison  market,  and.  where 
appropriate,  will  increase  or  decrease 
normal  value  to  effect  a  fair  comparison. 

Paragraph  (c)(2)  sets  forth  the  rules  for 
determining  whether  there  are  different 
levels  of  trade.  This  determination  will 
be  based  primarily  on  the  selling 
functions  performed  at  each  of  the 
allegedly  different  levels.  As  sd  forth  in 
the  SAA,  at  830,  overlap  between 
functions  is  not  necessarily 
determinative  of  whether  two  levels  of 
trade  are  distinct.  Paragraph  (c)(2) 
makes  clear  that  sales  at  two  allegedly 
different  levels  will  be  considered  to 
have  been  made  at  the  same  level  where 
the  selling  functions  at  the  two  levels 
are  substantially  the  same. 

Several  commentators  argued  that  the 
existence  of  a  level  of  trade  must  be 
estabUshed  by  criteria  independent  of 
seller  functions.  This  argument  holds 
that  only  after  establishing  the  existence 
of  discrete  levels  of  trade  should  the 
Department  consider  differences  in 
selling  functions  and  the  pattern  of 
price  differences.  Furthermore,  they 
contend,  levels  of  trade  are  properly 
identified  by  the  classification  of  the 
seller's  customers  in  the  chain  of 
distribution.  Specifically,  to  be 
considered  at  different  levels  of  trade, 
two  sellers  must  sell  to  different 
customer  categories  in  a  chain  of 
distribution  (e.g.,  producer,  distributor, 
retailer,  consumer)  For  example,  a 
producer  and  distributor  both  selling  to 
end  users  would  be  classified  at  the 
same  level  of  trade. 

Other  commentators,  on  the  other 
hand,  stated  that  there  is  no  mention  of 
an  additional  test  or  criterion  in  either 
the  Act  or  the  .S.\A.  These 
commentators  also  note  that  both  the 
Act  and  the  SA.A  stress  activities  of  the 
seller  and  do  not  mention  activities  of 
the  customer  as  a  factor  m  the  level  of 
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trade  analysis.  Furthermore,  according 
to  these  conunentatois,  it  is  quite 
common,  even  usual,  for  firms  operating 
at  different  levels  of  trade  to  sell  to  the 
same  customer  categories  and 
sometimes  to  the  same  customers.  For 
example,  producers  sell  to  large  retailers 
as  well  as  to  distributors  that  in  turn  sell 
to  smaller  retailers.  However,  the  fact 
that  they  both  sell  to  retailers  does  not 
justify  classifying  producers  and 
distrAiutors  as  being  at  the  same  level  of 
trade.  Each  sells  a  (iQ^rent  mix  of 
product  and  service. 

The  Department  agrees  that  an  * 

additional  test  or  criterion  for  level  of 
trade  is  not  required  by  the  AD 
Agreement  or  the  statute,  nor  is  one 
justified.  Although  the  language  of 
section  773(a)(7)(A)  of  the  Act  might  be 
interpreted  to  mean  that  the  recognition 
of  a  level  of  trade  is  dependent  on 
factors  in  addition  to  seller  functions, 
the  Department  interprets  the  reference 
to  level  of  trade  as  referring  to  a 
respondent's  claimed  or  alleged  level  of 
trade.  The  only  test  identified  in  the 
statute  for  the  legitimacy  of  the  claimed 
levels  of  trade  is  the  activity  of  the 
seller.  The  suggestion  that  customer 
classifications  define  levels  of  trade 
does  not  comport  with  that  test  and, 
furthermore,  the  Department  believes 
that  the  efiiect  of  adopting  $uch  a 
criterion  would  be  to  curtail  severely 
the  possibility  of  adjusting  for 
significant  differences  in  seller 
functions,  either  with  a  level  of  trade 
adjustment  or  the  CEP  offset. 
Nevertheless,  the  Etepartment  does 
recognize  that  prices  within  a  single 
level  of  trade,  defined  by  seller  fimction, 
can  be  affected  by  the  class  of  customer, 
and  the  Department  will  make  every 
effort  to  compare  sales  at  the  same  level 
of  trade  and  to  the  same  class  of 
customer. 

Paragraph  (c)(2)  defines  level  of  trade 
solely  on  the  basis  of  seller  functions. 
However,  small  differences  in  the 
functions  of  the  seller  will  not  alter  the 
level  of  trade.  The  latter  point  is 
important,  because  certain 
commentators  argued  that  the  difference 
in  just  one  selling  function  should  be 
sufficient  to  justify  a  difference  in  level 
of  trade.  While  it  is  conceivable  that  the 
Department  may  find  in  a  particular 
case  that  some  single  function  is  so 
significant  as  to  change  the  level  of 
trade,  this  would  be  relatively  rare. 
Fiuthermore,  the  adoption  of  the 
suggested  standard  would  result  in  the 
submission,  and  possibly  the  grant,  of 
unreasonable  claims  for  level  of  trade 
adjustments. 

Paragraph  (c)(3)  reflects  the 
requirements  of  the  statute  for 
identifying  effects  on  price 
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comparability.  One  commentator 
recommended  requiring  that  at  least  90 
percent  of  the  sales  of  the  foreign  like 
product  reflect  differences  in  price  at 
different  levels  of  trade  to  qualify  for  an 
adjustment.  The  regulations  do  not 
include  a  specific  test  for  a  pattern  of 
consistent  price  differences,  because,  at 
this  time,  the  Department  has  no 
experience  in  applying  this  standard. 

Under  paragraph  (c)(4),  the  amount  of 
any  adjustment  will  be  measured  by 
calculating  the  average  percentage 
difference  between  weighted-average 
prices  at  the  two  different  levels,  and 
applying  this  percentage  to  the  price  to 
be  adjusted.  To  avoid  double-coimting 
adjustments,  the  regulation  stipulates 
that  price  differences  will  be  measured 
after  making  price  adjustments  required 
under  other  provisions,  such  as 
adjustments  for  movement  and  selling 
expenses  under  section  773(a)(6)  of  the 
Act.  One  commentator  recommended 
limiting  the  adjustment  to  the  difference 
between  the  lowest  price  at  the  more 
advanced  level  of  trade  and  the  highest 
price  at  the  less  advanced  level  of  trade. 
The  Department  does  not  agree  that  this 
would  be  appropriate,  because  it  would 
reflect  price  extremes  rather  than  usual 
prices.  Another  commentator 
recommended  that  the  regulations 
specifically  exclude  from  the 
measurement  of  a  level  of  trade 
adjustment  related  party  prices  that  fail 
the  arm's-length  test  and  all  sales 
deemed  outside  the  ordinary  course  of 
trade.  The  Department  has  not  included 
such  regulations,  because  we  have  little 
experience  in  this  area  and  will  need 
time  to  develop  the  appropriate 
methodology.  To  attempt  to  further 
circumscribe  this  adjustment  by 
regulation  could  have  imintended 
consequences  that  would  be  difficult  to 
correct  in  an  actual  case. 

Paragraph  (d)  elaborates  on  the 
constructed  export  price  offset 
contained  in  section  773(a)(7)(B)  by 
providing  a  definition  of  the  indirect 
expenses  that  make  up  this  offset. 

One  commentator  suggested  that  the 
regulations  specify  that  in  CEP 
calculations  there  is  a  presimiption  that 
there  will  be  a  level  of  trade  adjustment 
or  the  offset.  The  Department  has  not 
included  such  a  regulation.  It  would  not 
be  appropriate  to  assume  that  the  CEP 
is  at  a  different  level  of  trade  than  the 
prices  used  as  the  basis  of  normal  value 
or  that  any  such  differences  in  level  of 
trade  affect  price  comparability. 

Section  351.413 

Section  351.413.  describing  the 
authority  to  disregard  insignificant 
adjustments,  is  unchanged  from  section 


353.59(a)  of  the  Department's  prior 
regulations. 

Section  351.414 

Section  351.414  implements  section 
777  A(d)  of  the  Act,  and  deals  with  the 
three  methods  authorized  by  the  statute 
for  determining  whether  sales  at  less 
than  fair  value  exist.  Paragraph  (b)  is  a 
definitional  section  which  coins 
shorthand  expressions  for  the  three 
methods  in  order  to  render  the 
remainder  of  §  353.414  less 
cumberaome. 

Methodological  Preferences:  The 
methodological  preferences  set  forth  in 
the  SAA  are  codified  in  paragraph  (c). 
Consistent  with  the  SAA,  at  842-43, 
paragraph  (c)(1)  provides  that  the 
prefierred  method  in  an  antidiunping 
investigation  will  be  the  average-to- 
average  method,  and  that  the  preferred 
method  in  an  antidiunping  review  will 
be  the  average-to-transaction  method. 

In  the  case  of  reviews,  there  were 
numerous  comments  regarding  the  use 
of  the  average-to-average  method.  The 
Department  has  not  adopted  the 
suggestion  of  one  commentator  that  the 
regulations  provide  that  the  average-to- 
average  method  is  the  preferred  method 
in  a  review.  Although  section 
777A(d)(2)  of  the  Act  does  not  expressly 
state  that  the  average-to-transaction 
method  is  the  preferred  method  in  a 
review,  the  SAA  expressly  states  that  it 
is  the  "preferred  methodology." 

Conversely,  the  Department  has  not 
adopted  the  suggestion  of  several 
commentators  that  the  regulations 
preclude  use  of  the  average-to-average 
method  in  a  review.  Although  the 
average-to-transaction  method  is  clearly 
the  preferred  method  in  a  review, 
neither  the  statute  nor  the  SAA  affect 
the  Department's  preexisting  authority 
tmder  section  777A(a)  of  the  Act  to  use 
the  average-to-average  method  in 
reviews  imder  the  appropriate 
circumstances.  In  this  regard,  several 
commentators  urged  that  the 
Department  adopt  a  regulation  expressly 
acknowledging  diat  the  average-to- 
average  method  may  be  used  in  reviews. 
The  regulations  do  not  include  such  a 
provision,  because  the  Department 
believes  that  the  statute  and  these 
regulations  are  sufficiently  clear 
regarding  the  propriety  of  using  the 
average-to-average  method  in  reviews. 

Several  commentators  argued  that  the 
average-to-average  method  should  be 
used  whenever  normal  value  is  based  on 
constructed  value.  As  with  any 
comparisons,  the  preferences  of  the 
statute  and  these  regulations  apply.  In 
investigations,  the  preferred  method,, 
including  comparisons  with  constructed 


value,  is  average  to  average.  In  reviews, 
it  is  average  to  transaction. 

We  also  have  not  adopted  a 
suggestion  that  the  regulations  provide 
that  in  cases  involving  highly  perishable 
agricultural  products,  the  preferred 
approach  will  be  to  use  the  average-to- 
average  method,  with  averages  being 
calculated  over  the  market  cycle.  In  the 
past,  the  Department  has  used  the 
average-to-average  method  in  cases 
involving  perishable  agricultural 
products,  and  believes  that  the 
administrative  and  judicial  precedents 
arising  out  of  these  cases  would 
continue  to  be  valid  imder  the  new 
statute  and  these  regulations.  See  e.g.. 
Floral  Trade  Council  of  Davis,  Cal.  v. 
United  States.  606  F.  Supp.  695,  703 
(Crr  1991).  However,  at  this  time,  the 
Department  does  not  believe  it  has 
sufficient  experience  with  these  types  of 
cases  to  warrant  the  creation  of  a 
regulatory  preference  in  favor  of  the 
average-to-average  method  in  all  cases 
of  this  type.  Likewise,  the  Department 
does  not  consider  it  appropriate  to 
create  a  regulatory  preference  for 
averaging  over  the  market  cycle.  At  this 
point,  the  Department  believes  it  is 
more  appropriate  to  decide  these  issues 
on  a  case-by-case  basis. 

Paragraph  (c)(1)  also  makes  clear  that 
the  transaction-to-transaction  method 
will  only  be  used  in  unusual 
circimistances.  as  urged  by  several 
commentators.  In  addition,  one 
commentator  stated  that  a  regulation 
should  provide  details  regarding  the 
Department's  application  of  this 
method.  The  Department  does  not 
beUeve  it  appropriate  at  this  time  to  go 
beyond  what  is  already  included  in  die 
SAA;  namely,  that  this  method  "would 
be  appropriate  in  situations  where  there 
are  very  few  sales  and  the  merchandise 
sold  in  each  market  is  identical  or  very 
similar  or  is  custom-made."  SAA,  at 
842. 

Application  of  the  Avemge-to-Average 
Metiiod:  Paragraph  (d)  deals  with  the 
application  of  the  average-to-average 
method.  Paragraph  (d)(1)  provides  that 
the  Secretary  will  identify  those  sales  to 
the  United  States  that  are  comparable  to 
each  other  and  include  such  sales  ip  an 
"averaging  group."  The  Secretary  then 
vfiW  compare  the  weighted  average  of 
the  export  prices  or  constructed  export 
prices  of  the  sales  included  within  a 
particular  averaging  group  to  the 
weighted  average  of  the  normal  values 
of  such  sales. 

Paragraph  (d)(2)  deals  with  the 
identification  of  the  averaging  group.  In 
this  regard,  several  commentators 
suggested  that  the  regulations  provide 
for  the  use  of  various  percentage 
benchmarks  or  rules  of  thumb  in 


identifying  averaging  groups.  Paragraph 
(d)(2)  does  not  adopt  these  suggestions. 

The  SAA,  at  842.  provides  the 
following  guidance  on  this  subject: 

To  ensure  that  these  averages  are 
meaningful.  Commerce  will  calculate 
averages  for  comparable  sales  of  subject 
merchandise  to  the  U.S.  and  sales  of  foreign 
like  products.  In  determining  the 
comparability  of  sales  for  purposes  of 
inclusion  in  a  particular  average.  Commerce 
will  consider  factors  it  deems  appropriate, 
such  as  the  physical  characteristics  of  the 
merchandise,  the  region  of  the  country  in 
which  the  merchandise  is  sold,  the  time 
period,  and  the  class  of  customer  involved. 
For  example,  in  the  case  of  13"  and  21" 
televisions,  average  normal  values  would  be 
calculated  for  each  size  of  television,  not  a 
single  average  for  sales  of  both  sizes  of 
televisions. 

Although  the  SAA  describes  the 
factors  that  the  Department  will 
consider  in  identifying  an  averaging 
group,  it  does  not  prescribe  exactly  how 
these  factors  should  be  applied. 

On  the  other  hand,  the  Department 
appreciates  the  need  for  guidance 
concerning  the  application  of  what  is, 
for  practical  purposes,  a  new  method  of 
determining  sales  at  less  than  fair  value. 
Thus,  paragraph  (d)(2)  provides  that  in 
identifying  an  averaging  group,  the 
Secretary  will  rely  primarily  on 
comparability  in  physical  characteristics 
of  the  merchandise  and  the  level  of 
trade  at  which  the  sales  to  the  United 
States  occur.  These  two  factors  are  the 
easiest  to  identify,  are  the  most  likely  to 
have  an  effect  on  sales  comparabihty. 
and  the  Department  has  used  them  in 
the  past  for  purposes  of  identifying 
comparison  transactions.  The  Secretary 
also  will  consider,  but  give  less  weight 
to,  the  region  of  the  United  States  in 
which  the  merchandise  is  sold,  the  class 
of  customer  involved,  and  such  other 
factors  as  the«Secretary  considers 
relevant.  While  it  is  not  possible  to 
reduce  the  identification  of  averaging 
groups  to  a  precise  formula  with  respect 
to  these  two  factors,  the  Department's 
general  approach  will  be  to  look  for 
clear  dividing  lines  among  the  sales, 
and  to  ignore  minor  differences  between 
sales. 

With  respect  to  the  factor  of  physical 
characteristics,  the  views  of  the 
commentators  were  widely  divergent. 
Some  commentators  appeared  to  suggest 
that  all  merchandise  falling  within  a 
"such  or  similar  group,"  as  that  term 
has  been  used  in  Department  practice, 
should  be  regarded  as  comparable  and. 
thus,  included  in  the  same  averaging 
group.  Other  commentators  essentially 
suggested  that  averaging  groups  be 
identified  on  a  model-specific  basis  or 
on  the  basis  of  control  numbers 
("CONNUMS"),  a  term  used  in  the 


Department's  computer  programs  to 
identify  the  specific  merchandise  sold 
in  each  market.  Still  others  have 
suggested  that  the  Department 
determine  comparability  by  applying  its 
"20  f>ercent  difmer"  guideline,  a 
guideline  used  in  the  past  for 
determining  whether  the  foreign  like 
product  is  such  or  similar  to  the  U.S. 
product. 

Paragraph  (d)(2)  hmits  the  averaging 
group  to  "subject  merchandise  identical 
or  virtually  identical  in  all  physical 
characteristics."  Thus,  the  Department 
has  adopted  the  model  specific  or 
control  number  approach  recommended 
by  some  commentators  for  selecting  the 
physical  characteristics  appropriate  for 
inclusion  within  the  same  averaging 
group.  This  is  necessar\'  and  appropriate 
given  the  instruction  of  section 
777A(d)(l)  that  we  compare,  "the 
weighted  average  of  the  normal  values 
to  the  weighted  average  of  the  export 
prices  (and  constructed  export  prices)  of 
comparable  merchandise." 

The  SAA  identifies  time  as  a  factor 
affecting  the  comparability  of  sales. 
Paragraph  (d)(3)  deals  with  this  factor 
by  prescribing  the  time  period  over 
which  weighted  averages  will  be 
calculated.  Paragraph  (d)(3)  provides 
that  the  Secretanr*  "normally"  will 
calculate  weighted  averages  for  the 
entire  period  of  investigation  or  review, 
but  that  shorter  periods  may  be  used 
where  the  normal  values,  export  prices, 
or  constructed  export  prices  for  sales 
included  within  an  averaging  group 
differ  significantly  over  the  course  of  the 
period  of  investigation  or  review.  Where 
values  or  prices  are  significantly 
different  over  time,  it  is  fair  to  assume 
that  time  has  affected  sales 
comparability. 

On  this  issue,  too,  the  comments 
reflected  widely  divergent  views  Some 
commentators  argued  that  averaging 
always  be  done  over  the  entire  period  of 
investigation  or  review.  Others 
suggested  that  the  averaging  period  not 
exceed  one  month.  Still  others 
suggested  a  "normal",  rule  of  one  year  nr 
six  months,  with  shorter  periods  in 
cases  involving  industries  where  prices 
change  more  quickly.  The  approach  of 
paragraph  (d)(3)  is  along  the  lines  of  the 
latter  suggestion. 

Application  of  the  Averageto- 
Transaction  Method:  Paragraph  (e)  deals 
with  the  application  of  the  average-to- 
transaction  method.  Consistent  with  the 
SAA,  at  843.  paragraph  (e)(1)  provides 
that  where  normal  value  is  based  on 
price,  the  Department  will  limit  its 
averaging  of  such  prices  to  sales 
incurred  during  the  "contemporaneous 
month."  Paragraph  (e)(2).  in  turn. 
defines  "contemporaneous  month  "  In 
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response  to  a  suggestion  made  by 
several  commentators,  paragpph  (e)(2) 
essentially  codifies  the  Department's 
longstandinK  "90/60"  day  rule. 

Targeted  Dumping:  Paragraph  (f) 
deals  with  the  so-called  "targeted 
dxmiping"  provision  in  section 
777A(d)(l)(B)oftheAct. 
NotMrithstanding  the  general  preference 
for  the  use  of  the  average-to-average 
method  in  an  antidumping 
investigation,  the  average-to-transaction 
method  may  be  used  where  targeted 
diunping  exists.  Paragraph  (f)(1)  sets 
forth  the  standard  to  be  applied  in 
identifying  targeted  dumping,  and,  with 
one  exception,  tracks  the  language  of  the 
statute.  The  exception  is  that  the 
Department  has  incorporated  the 
suggestion  made  by  several 
commentators,  including  both  domestic 
and  respondent  interests,  that  the 
Department  employ  standard  statistical 
techniques,  in  identifying  targeted 
dumping. 

Some  commentators  advocated  that 
the  regulations  clarify  the  statutory 
provision  in  various  ways,  such  as 
'  through  the  use  of  "bright  line" 
standards  for  identifying  targeted 
dumping.  Other  commentators  opposed 
the  adoption  of  bright  Une  standards.  In 
general,  the  Department  has  not 
attempted  to  elaborate  on  the  language 
of  section  777A(d)(l)(B),  given  its  lack 
of  experience  with  this  provision.  More 
specifically,  the  Department  has 
eschewed  the  adoption  of  bright  line 
standards  for  the  time  being.  First,  the 
SAA.  at  843,  states  that  the  Department 
"will  proceed  on  a  case-by-case  basis, 
because  small  differences  may  be 
significant  for  one  industry  or  one  type 
of  product,  but  not  for  another."  A 
bright  line  test  would  be  inconsistent 
with  this  case-by-case  approach. 
Second,  the  commentators  differed 
widely  with  respect  to  where  the  "bright 
line"  should  be  drawn,  and,  given  our 
lack  of  experience  with  this  provision, 
the  Department  has  no  basis  for 
selecting  a  bright  line  on  its  own.  While 
it  may  be  possible  in  the  future  to 
establish  bright  line  rules-of-thumb  as 
rebuttable  presumptions,  at  this  point  it 
would  be  premature  to  do  so. 

Some  commentators  suggested  a 
regulation  stating  that  the  targeted 
dimiping  provision  will  be  narrowly 
construed,  while  other  commentators 
argued  for  a  liberal  construction. 
Because  the  statute  and  its  legislative 
history  do  not  support  either 
construction,  the  Department  has  not 
adopted  either  of  these  suggestions. 

In  addition  to  the  comments 
described  above,  the  Department 
received  numerous  comments  that, 
while  falling  short  of  bright  line 


standards,  nonetheless  went  in  the 
direction  of  establishing  per  se  rules. 
These  comments  included: 

•  If  the  prices  of  the  preponderance  of 
sales  alleged  to  be  part  of  the  targeted 
dumping  are  within  the  range  of  prices 
of  the  non-target  sales,  then  targeted 
dumping  is  not  taking  place. 

•  Price  variations  due  to  seasonal 
demand  should  not  be  deemed  to 
constitute  targeted  dumping. 

•  Any  trend  within  the  subset  of 
alleged  targeted  dumped  sales  must  be 
substantially  uniform  among  the  subset 
of  sales. 

•  Mere  differences  in  price  over  time 
will.rarely,  if  ever,  be  sufficient  to 
constitute  targeted  dumping. 

•  Targeted  dumping  automatically 
exists  whenever  there  are  significant 
individual  sales  made  at  prices 
substantially  below  a  firm's  prevailing 
price. 

Most  of  these  comments  raise  factors 
that  the  Department  legitimately  should 
consider  in  conducting  an  analysis  of 
targeted  dumping  in  an  actual 
antidumping  investigation.  In 
particular,  the  Department  recognizes 
that  the  statute  requires  that  there  be  a 
"pattern"  of  sales  at  significantly 
different  prices.  We  do  not  believe  that 
targeted  dumping  exists  where  the  price 
differences  are  simply  random  or 
spurious  price  fluctuations.  In  our  view, 
targeting  means  that,  within  the 
industry  under  consideration,  the  price 
differences  suggest  a  meaningful 
pattern.  However,  for  the  same  reason 
that  the  Department  is  imwilling  to 
adopt  bright  line  standards  at  this  time, 
the  Department  is  imwilling  to  adopt 
per  se  rules  or  even  rebuttable 
presumptions.  Several  commentators 
advocated  a  regulation  which  would 
state  that  targeted  dumping  does  not 
exist  if  the  same  pattern  of  «ales  exists 
in  both  the  U.S.  and  the  comparison 
market.  We  have  not  adopted  this 
suggestion  for  these  proposed  rules.  We 
are  interested,  however,  in  receiving 
comments  fi-om  parties  on  the  factors  to 
be  considered  in  deciding  whether  the 
average-to-average  methodology  takes 
account  of  patterns  of  significantly 
different  export  prices. 

One  commentator  stated  that  the 
regulations  should  state  that  a  targeted 
dimiping  analysis  will  be  done  on  a 
respondent-  and  model-specific  basis. 
With  respect  to  a  respondent-specific 
analysis,  we  think  it  is  self-evident  that 
a  targeted  diunping  analysis  would  be 
respondent-specific.  Thus,  we  see  no 
need  for  a  regulation  on  this  point.  With 
respect  to  a  model-specific  analysis, 
while  we  would  expect  that  a  targeted 
dumping  analysis  normally  would 
consider  whether  sales  of  particular 


models  constitute  targeted  dumping,  we 
are  reluctant  at  this  time  to  go  beyond 
the  language  of  the  statute,  because 
other  modes  of  analysis  also  might  be 
appropriate. 

Paragraph  (f)(2)  deals  with  the  sales  to 
which  the  average-to-transaction 
method  is  appUed  when  targeted 
dumping  is  foimd,  a  question  Vvhich 
neither  the  statute  nor  the  SAA 
expressly  addresses.  Paragraph  (f)(2) 
provides  that  "normally"  the  average-to- 
transaction  method  will  be  limited  to 
those  sales  determined  to  constitute 
targeted  duimping.  The  average-to- 
average  method  would  be  applied  to  the 
.  remaining  sales. 

At  least  one  commentator  suggested 
that  if  targeted  dumping  is  found  with 
respect  to  a  particular  firm,  the  average- 
to-transaction  method  should  be  used 
with  respect  to  all  of  that  firm's  sales. 
The  Department  has  not  adopted  this 
suggestion,  because  in  many  instances 
such  an  approach  would  be 
unreasonable  and  unduly  punitive.  For 
example,  if  targeted  dumping  accoimted 
for  only  1  percent  of  a  firm's  total  sales, 
there  would  not  appear  to  be  any  basis 
for  applying  the  average-to-transaction 
method  to  those  sales  accoimting  for  the 
remaining  99  percent. 

At  the  other  extreme,  some 
commentators  suggested  that  the 
average-to-transaction  method  always 
should  be  limited  to  those  sales  that 
constitute  targeted  dumping.  The 
Department  has  not  adopted  this 
suggestion  either,  because  there  may  be 
situations  in  which  targeted  dimiping  by 
a  firm  is  so  pervasive  that  the  average- 
to-transaction  method  becomes  the  best 
benchmark  for  gauging  the  fairness  of 
that  firm's  pricing  practices. 

Paragrapn  (f)(3jaeals  with  allegations 
of  targeted  dumping.  Many 
commentators  suggested  that  the 
Department  should  only  analyze 
targeted  dumping  if  the  petitioner 
satisfies  a  minimum  evidentiary 
threshold.  The  Department  agrees  that 
those  interested  parties  familiar  with  the 
market  for  the  subject  merchandise  are 
in  the  best  position  to  direct  the 
Department's  attention  toward  possible 
targeted  dumping.  Thus,  it  will  examine 
whether  targeted  dumping  is  occurring 
only  after  receipt  of  a  sufficient 
allegation  that  such  targeting  is  taking 
place,  and  that  the  average-to-average 
or.  when  appropriate,  transaction-to- 
transaction  methods  caimot  adequately 
deal  with  the  alleged  targeting.  The 
requirement  of  an  allegation  should  not 
pose  a  significant  burden  on  a  domestic 
interested  party,  because  the  allegation 
can  be  based  on  information  that  is 
readily  available  in  the  record  of  the 
proceeding. 


Paragraph  (g)  deals  with  requests  for 
information.  The  first  sentence  of 
paragraph  (g)  provides  that  the  Secretary 
will  request  information  relevant  to  the 
identification  of  averaging  groups  and  to 
the  analysis  of  targeted  dumping.  The 
Department  does  not  agree  with  the 
implication  in  the  commentators' 
statements  that  it  should  not  collect 
detailed,  transaction-specific 
information  in  the  absence  of  an 
allegation.  First,  the  SAA,  at  843, 
specifically  provides  that  the 
IDepartment  will  collect  such 
transaction-specific  information. 
Second,  the  information  is  necessary  to 
permit  the  interested  parties  to  reach 
reasonable  judgements  regarding  the 
possibility  that  there  is  targeted 
dumping.  In  this  regard,  the  Department 
is  concerned  that  the  prohibition  against 
the  release  under  APO  of  busiaess 
proprietary  customer  names  in 
investigations  not  serve  as  a  bar  to 
possible  allegations.  The  Department 
will  make  every  effort  to  ensure  that 
public  summaries  provide  the  parties 
with  adequate  information. 

The  second  sentence  of  paragraph  (g) 
provides  that  if  a  response  to  a  request 
for  information  relevant  to  the 
identification  of  averaging  groups  and 
targeted  dumping  is  such  as  to  warrant 
the  application  of  the  facts  otherwise 
available,  the  Secretary  may  apply  the 
average-to-transaction  method  to  all  of 
the  particular  respondent's  sales.  This 
approach  was  suggested  by  one 
commentator,  although  a  different 
commentator  argued  that  there  was  no 
need  for  a  special  "facts  available"  rule 
for  price  averaging.  While  it  may  be  true 
that,  as  a  legal  matter,  the  general  "facts 
available"  provisions  of  the  statute  and 
these  regulations  are  sufficiently  broad 
to  authorize  the  use  of  the  average-to- 
transaction  method  in  the  types  of 
situation  under  discussion,  the 
Department  believes  that  it  would  be 
useful  to  clarify  in  advance  the  possible 
consequences  of  failing  to  provide 
adequate  and  timely  responses  to 
requests  for  transaction-specific 
information. 

One  commentator  suggested  that  if  the 
Department  employs  the  targeted 
dumping  exception,  it  should  present  its 
explanation  for  using  the  exception  in 
its  preliminary  determination  so  that  all 
parties  have  an  opportunity  to  comment 
on  the  issue.  The  Department  agrees 
with  the  basic  proposition  that  all 
parties  should  have  ample  opportunity 
to  comment  on  all  issues  in  an 
antidumping  proceeding.  However,  the 
Department  does  not  consider  it 
advisable  to  promulgate  a  regulation 
which  would  prohibit  the  application  of 
the  targeted  dumping  exception  in  a 


final  determination  if  that  exception  had 
not  been  applied  in  the  preliminary 
determination.  Among  other  things,  it 
would  render  petitioners'  right  to 
comment  on  the  issue  meaningless  in 
cases  where  the  Department  did  not 
invoke  the  exception  in  a  preliminary 
determination.  In  general,  the 
Department  anticipates  that  issues 
relating  to  price  averaging  and  targeted 
dumping  will  be  among  the  first  to  be 
raised  by  the  parties  to  an  antidumping 
investigation,  and  that  parties  will  have 
ample  opportunity  to  submit  comments. 

Section  351.415 

Section  351.415  implements  section 
777A  of  the  Act,  which  provides  for  the 
selection  of  the  exchange  rate  used  to 
convert  foreign  currencies  to  U.S. 
dollars.  The  Department's  past  practice, 
as  specified  in  §  353.60  of  the  prior 
regulations,  was  to  convert  normal  value 
at  the  exchange  rate  used  by  the  U.S. 
Customs  Service  to  convert  foreign 
currencies  for  duty  assessment 
purposes. 

Paragraph  (a)  requires  the  Department 
to  convert  foreign  currencies  at  the 
exchange  rate  in  effect  on  the  date  of  the 
U.S.  sale,  subject  to  certain  exceptions. 
First,  as  reflected  in  paragraph  (b),  if  the 
U.S.  sale  is  tied  directly  to  a  forward 
exchange  contract,  the  Department  will 
convert  normal  value  at  the  forward 
rate.  In  accordance  with  the  SAA,  at 
842,  group  sales  of  currency  on  forward 
markets  will  be  allowed,  provided  that 
the  exchange  transaction  can  be  linked 
to  the  export  sale.  Second,  as  reflected 
in  paragraph  (c),  fluctuations  in  the 
daily  exchange  rates  are  to  be  ignored 
and,  third,  as  reflected-in  paragraph  (d), 
respondents  in  an  investigation  must  be 
granted  at  least  60  days  to  adjust  prices 
after  a  sustained  movement  in  the 
exchange  rate. 

The  statute  does  not  provide  guidance 
on  how  to  recognize  a  sustained 
movement  or  fluctuation.  The  SAA.  at 
841,  provides  that  the  Department  is  to 
adopt  regulations  to  implement  section 
777A.  We  have  not  expanded  on  the 
statute  in  these  proposed  regulations 
because  the  provisions  concerning  daily 
rates,  fluctuations  and  sustained 
movements  are  new,  and  we  have  had 
little  practical  experience.  We  believe, 
therefore,  that  it  is  preferable  to 
implement  the  new  requirements 
through  an  exchange  rate  model 
announced  in  a  policy  bulletin,  which 
will  afford  us  the  abihty  to  adjust 
practice  based  on  experience. 

We  plan  to  use  the  model  for  one  year 
and  then  evaluate  its  performance  based 
on  public  comment.  We  then  will  alter 
the  model  as  necessary,  and  expand  the 


regulations  to  provide  more  extensive 
guidance. 

The  Department  has  designed  the 
model  with  three  goals  in  mind: 

1.  To  implement  the  requirements  of  the 
statute  in  as  simple  a  manner  as  possible. 

2.  To  ensure  that  all  exporters,  whether  or 
not  under  order,  can  estimate  the  daily 
exchange  rate  that  the  Department  will 
employ  in  an  antidumping  analysis  at  the 
time  they  set  their  U.S.  prices:  and 

3.  To  capture  the  model  \n  simple 
computer  code  to  reduce  the  administrative 
burden  on  the  Department  and  parties 
wishing  to  monitor  exchange  rates 

As  required  by  the  statute,  the  model 
has  been  designed  to  convert  a  file  of 
actual  daily  exchange  rates  to  a  file  of 
"official"  daily  exchange  rates,  which 
will  be  used  to  convert  normal  value  to 
U.S.  dollars.  In  this  process,  the 
Department  will  classify  each  actual 
daily  exchange  rate  as  normal  or 
■fluctuating."  An  extended  pattern  of 
fluctuating  rates  will  define  a 
"sustained  movement."  Based  on  these 
classifications,  the  model  will  assign  the 
appropriate  exchange  rate  for  each  day 
This  model  is  not  suitable  for  use  with 
hyper-inflating  currencies.  In  these 
cases,  we  intend  to  use  the  daily  rate 
absent  compelling  evidence  that  a 
fluctuation  or  sustained  movement  in 
the  currency's  value  has  occurred. 

We  will  prepare  the  file  of  official 
daily  exchange  rates  by  processing  the 
daily  rate  for  all  32  currencies  collected 
and  certified  by  the  New  York  Federal 
Reserve  Bank.  We  intend  to  create  files 
of  official  rates  on  a  monthly  basis  and 
to  post  these  files  on  the  Internet  to 
facilitate  wide  access  to  the  rates.  We 
also  will  continue  our  practice  of 
providing  rates  on  diskette  for  a  small 
fee.  In  addition,  we  will  make  the 
model's  computer  code  widely  available 
to  any  party  wishing  to  create  the  file  of 
official  rates. 

Subpart  F^Subsidy  Determinations 
Regarding  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

Subpart  F  of  Part  351  deals  with 
subsidv  determinations  regarding 
cheese  subject  to  an  in-quota  rate  of 
duty  pursuant  to  section  702(a)  of  the 
Trade  Agreements  Act  of  1979.  Once 
known  as  the  "quota  cheese  provision  " 
the  URAA  amended  section  702(a)  and 
related  provisions  to  conform  to  the 
WTO  Agreement  on  Agriculture  In 
particular,  the  UR.AA  eliminated  the 
requirement  that  the  President  impose 
quantitative  restrictions  on  cheese 
where  price-undercutting  conditions 
exist,  because  such  restrictions  would 
be  inconsistent  with  .\rticle  4.2  ot  the 
Agreement  on  Agriculture.  However,  the 
United  States  retains  the  right  to  impose 
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fees  on  within-quota  quantities  where 
the  price-undercutting  conditions  of 
section  702  exist.  See  SAA,  page  729. 

Because  the  URAA  did  not 
significantly  change  the  Department's 
role  under  section  702.  Subpart  F  is 
largely  identical  to  existing  Part  355, 
Subpart  D.  The  principal  changes  are 
the  elimination  of  material  that  merely 
repeats  the  statute  and  the  substitution 
of  the  term  "cheese  subject  to  an  in- 
quota  rate  of  duty"  for  the  term  "quota 
dieese." 

OawificatkHi 

E.0. 12866 

This  proposed  rule  has  been 
detennined  to  be  significant  under  E.O. 
12866. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislatian  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  promulgated  as  final. 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
oitities.  The  Department  does  not 
believe  that  there  will  be  any 
substantive  effect  on  the  outcome  of 
antidumping  and  coimtervailing  duty 
proceedings  as  a  result  of  the 
streamlining  and  simplification  of  their 
administration.  With  respect  to  the 
substantive  amendments  implementing 
the  Uruguay  Roimd  Agreements  Act.  the 
Department  believes  that  these 
regulaticms  benefit  both  petitioners  and 
respondents  without  favoring  either, 
and.  therefore,  would  not  have  a 
significant  economic  effects.  As  such,  an 
initial  regulatory  flexibility  analysis  was 
not  prepared. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  imless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Niunber.  This  proposed 
rule  does  not  contain  any  new  reporting 
or  recording  requirements  subject  to  the 
Paperwork  Reduction  Act.  The 
collections  of  information  contained  in 
this  rule  are  currently  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Control  Nimibers  0625-0105, 
0625-0148.  and  0625-0200.  The  public 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
40  hours  for  the  antidumping  and 
countervailing  duty  petition 


requirements,  and  15  hours  for  the 
initiation  of  downstream  product 
monitoring.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
OMB  Desk  Officer,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

E.O.  12612 

This  proposed  rule  does  not  contain 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 

List  of  Subjects 

19  CFR  Part  351 

Administrative  practice  and 
procedure.  Antidumping.  Business  and 
Industry,  Cheese,  Confidential  business 
information.  Countervailing  duties, 
Investigations,  Reporting  and 
recordkeeping  requlrments. 

19  CFR  Part  353 

Administrative  practice  and 
procediire.  Antidumping.  Business  and 
industry.  Confidential  business 
information.  Investigations.  Reporting 
and  recordkeeping  requirements. 

19  CFR  Part  355 

Administrative  practice  and 
procedure.  Business  and  Industry. 
Cheese,  Confidential  business 
information.  Countervailing  duties. 
Freedom  of  Information,  Investigations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  15. 1996. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

For  the  reasons  stated,  it  is  proposed 
to  amend  19  CFR  chapter  III  as  follows: 

PARTS  353  AND  355  [REMOVED] 

1.  Parts  353  and  355  are  removed. 

2.  A  new  Part  351  is  added  to  read  as 
follows: 

PART  351— ANTIDUMPING  AND 
COUNTERVAILING  DUTIES 

Subpart  A — Scope  and  Definitions 

Sec. 

351.101  Scope. 

351.102  Definitions. 

351.103  Central  Records  Unit. 

351.104  Record  of  proceedings. 

351.105  Public,  business  proprietary, 
privileged,  and  classified  information. 


351.106  De  minimis  net  countervailable 
subsidies  and  weighted-average  diunping 
mai^s  disregarded. 

Subpart  B— Antidumping  and 
Countarvaillng  Duty  Proeaduras 

351.201  Self-initiation. 

351.202  Petition  requirements. 

351.203  Determination  of  sufficiency  of 
petition. 

351.204  Transactions  and  persons  examined; 
voluntary  respondents;  exclusions. 

351.205  Preliminary  determination. 

351.206  Critical  circumstances. 

351.207  Termination  of  investigation. 

351.208  Suspension  of  investigation. 

351.209  Violation  of  suspension  agreement. 

351.210  Final  determination. 

351.211  Antidimiping  order  and 
countervailing  duty  order. 

351.212  Assessment  of  antidiunping  and 
coimtervailing  duties;  provisional 
measures  deposit  cap;  interest  on  certain 
overpayments  and  underpayments. 

351.213  Administrative  review  of  orders  and 
suspension  agreements  under  section 
751(a)(1)  of  the  Act 

351.214  New  shipper  reviews  under  section 
751(a)(2)(B)  of  die  Act 

351.215  Expedited  antidumping  review  and 
security  in  lieu  of  estimated  duty  under 
section  736(c)  of  the  Act 

351.216  Changed  circumstances  review 
under  section  7Sl(b)  of  the  Act. 

351.217  Reviews  to  implement  results  of 
subsidies  enforcement  proceeding  under 
section  751(g)  of  the  Act. 

351.218  Sunset  reviews  imder  section  751(c) 
of  the  Act. 

351.219  Reviews  of  countervailing  duty 
orders  in  connection  with  an 
investigation  under  section  753  of  the 
Act 

351.220  Countervailing  duty  review  at  the 
direction  of  the  President  tmder  section 
762  of  the  Act. 

351.221  Review  procedures. 

351.222  Revocation  of  orders;  termination 
of  suspended  investigations. 

351.223  Procedures  for  initiation  of 
downstream  product  monitoring. 

351.224  Disclosure  of  calculations  and 
procedures  for  the  correction  of 
ministerial  errors. 

351.225  Scope  ruling. 

Subpart  C— Infonnation  and  Argument 

351.301  Time  limits  for  submission  of 
factual  information. 

351.302  Extension  oftime  limits;  return  of 
untimely  Hied  or  unsolicited  material. 

351.303  Filing,  format,  translation,  service, 
and  certification  of  documents. 

351.304  Establishing  business  proprietary 
treatment  of  information  [Reserved]. 

351.305  Access  to  business  proprietary 
information  (Reserved). 

351.306  Use  of  business  proprietary 
infonnation  (Reserved). 

351.307  Veritication  of  infonnation. 

351.308  Determinations  on  the  basis  of  the 
facts  available. 

351.309  Written  argument. 

351.310  Hearings. 


351.311  Countervailable  subsidy  practice 
discovered  during  investigation  or 
review. 

351.312  Industrial  users  and  consumer 
organizations. 

Subpart  D— Calculation  of  Export  Price, 
Constructed  Export  Price,  Fair  Value,  and 
Normal  Value 

351.401  In  general. 

351.402  Calculation  of  export  price  and 
constructed  export  price;  reimbursement 
of  antidumping  and  countervailing 
duties. 

351.403  Sales  used  in  calculating  normal 
value;  transactions  between  affiliated 
parties. 

351.404  Selection  of  the  market  to  be  used 
as  the  basis  for  normal  value. 

351 .405  Calculation  of  normal  value  based 
on  constructed  value. 

351.406  Calculation  of  normal  value  if  sales 
are  made  at  less  than  cost  of  production. 

351 .407  Calculation  of  constructed  value 
and  cost  of  production. 

351.408  Calculation  of  normal  value  of 
merchandise  from  nonmarket  economy 
countries. 

351.409  Differences  in  quantities. 

351.410  Differences  in  circiunstances  of 


351.411  Differences  in  physical 
characteristics. 

351.412  Levels  of  trade;  adjustment  for 
difference  in  level  of  trade;  constructed 
export  price  offset. 

351.413  Disregarding  insignificant 
adjustments. 

351.414  Comparison  of  normal  value  with 
export  price  (constructed  export  price). 

351.415  Conversion  of  ourency. 

Subpart  E—{RaMrved] 

Sut»part  F— Subsidy  Determinations 
Regarding  Cheese  Subject  to  an  In-Quota 
Rats  of  Duty 

351.601  Annual  list  and  quarterly  update  of 
subsidies. 

351.602  Determination  upon  request. 

351 .603  Complaint  of  price-undercutting  by 
subsidized  imports. 

351.604  Access  to  information. 
Annex  I — ^Deadlines  for  Parties  in 

Countervailing  Investigations 
Annex  II — ^Deadlines  for  Parties  in 

Countervailing  Administrative  Reviews 
Annex  III — Deadlines  for  Parties  in 

Antidumping  Investigations 
Annex  IV — Deadlines  for  Parties  in 

Antidumping  Administrative  Reviews 
Annex  V — Comparison  of  Prior  and  Proposed 

Regulations 
Annex  VI— Countervailing  Investigations 

Timeline 
Annex  VII — Antidumping  Investigations 

Timeline 
Authority:  5  U.S.C.  301;  19  U.S.C  1202 
note,  1303  note,  1671  et  seq..  and  3538. 


PART  351-COUNTERVAIUNG  AND 
ANTIDUMPING  DUTIES 

Subpart  A— Scope  and  Definitions 

S  351.101    Scope. 

(a)  In  general.  This  part  contains 
procedures  and  rules  applicable  to 
antidumping  and  countervailing  duty 
proceedings  under  Title  VII  of  the  Act  (19 
U.S.C.  1671  et  seq.),  and  also  determinations 
regarding  cheese  subject  to  an  in-quota  rate 
of  duty  under  section  702  of  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  1202 
note).  This  part  reflects  statutory 
amendments  made  by  titles  I,  II,  and  IV  of  the 
Uruguay  Round  Agreements  Act,  Public  Law 
103-465,  which,  in  turn,  implement  into 
United  States  law  the  provisions  of  the 
following  agreements  annexed  to  the 
Agreement  Establishing  the  World  Trade 
Organization;  Agreement  on  Implementation 
of  Article  VI  of  the  General  Agreement  on 
Tariffs  and  Trade  1994;  Agreement  on 
Subsidies  and  Countervailing  Measures:  and 
Agreement  on  Agriculture. 

(b)  Countervailing  duty  investigations 
involving  imports  not  entitled  to  a  material 
injury  determination.  Under  section  701(c)  of 
the  Act,  certain  provisions  of  the  Act  do  not 
apply  to  countervailing  duty  proceedings 
involving  imports  from  a  country  that  is  not 

a  Subsidies  Agreement  country  and  is  not 
entitled  to  a  material  injury  determination  by 
the  Commission.  Accordingly,  certain 
provisions  of  this  Part  referring  to  the 
Commission  may  not  apply  to  such 
proceedings. 

(c)  Application  to  governwental 
importations.  To  the  extent  authorized 
by  section  771(20)  of  the  Act, 
merchandise  imported  by,  or  for  the  use 
of.  a  department  or  agency  of  the  United 
States  (k)vemment  is  subject  to  the 
imposition  of  countervailing  duties  or 
antidiunping  duties  imder  this  part. 

$351,102    Definitions. 

(a)  Introduction.  Tne  Act  contains 
many  technical  terms  applicable  to 
antidiunping  and  countervailing  duty 
proceedings.  This  section: 

(1)  Defines  terms  that  appear  in  the 
Act  but  are  not  defined  in  the  Act; 

(2)  Defines  terms  that  appear  in  this 
Part  but  do  not  appear  in  the  Act;  and 

(3)  Elaborates  on  the  meaning  of 
certain  terms  that  are  defined  in  the  Act. 

In  the  case  of  terms  that  are  not 
defined  in  this  section  or  other  sections 
of  this  Part,  readers  should  refer  to  the 
relevant  provisions  of  the  Act. 

(b)  Definitions. 

Act.  "Act"  means  the  Tariff  Act  of 
1930,  as  amended. 

Administrative  review. 
"Administrative  review"  means  a 
review  under  section  751(a)(1)  of  the 
Act. 

Affiliated  persons;  affiliated  parties. 
"Affiliated  persons"  and  "affiliated 
parties"  have  the  same  meaning  as  in 


section  771(33)  of  the  Act.  In 
determining  whether  control  over 
another  person  exists,  within  the 
meaning  of  section  771(33)  of  the  Act, 
the  Secretary  will  consider  the 
following  factors,  among  others: 

(1)  Corporate  or  family  groupings: 

(2)  Franchise  or  joint  venture 
agreements; 

(3)  Debt  financing;  and 

(4)  Close  supplier  relationships. 
Aggregate  txjsis.  "Aggregate  basis" 

means  the  calculation  of  a  country-wide 
subsidy  rate  based  solely  on  information 
provided  by  the  foreign  government. 

Anniversary  month  "Anniversary 
month"  means  the  calendar  month  in 
which  the  anniversary  of  the  date  of 
publication  of  an  order  or  suspension  of 
investigation  occurs. 

APO.  "APO"  means  an  administrative 
protective  order  described  in  section 
777(c)(1)  of  the  Act. 

Applicant.  "Applicant"  means  a 
representative  of  an  interested  party  that 
has  applied  for  access  to  business 
proprietary  infonnation  under  an  APO. 

Article  4/ Article  7  Review.  "Article  4/ 
Article  7  review"  means  a  review  under 
section  751(g)(2)  of  the  Act. 

Article  8  violation  review.  "Article  8 
violation  review"  means  a  review  under 
section  751(g)(1)  of  the  Act. 

Authorized  applicant.  "Authorized 
applicant"  means  an  applicant  that  the 
Secretary  has  authorized  to  receive 
business  proprietary  information  under 
an  APO  under  section  777(c)(1)  of  the 
Act. 

Changed  circumstances  review. 
"Changed  circumstances  review"  means 
a  review  under  section  751(b)  of  the  Act. 

Customs  Service.  "Customs  Service" 
means  the  United  States  Customs 
Service  of  the  United  States  Department 
of  the  Treasury. 

Department.  "Department"  means  the 
United  States  Department  of  Commerce. 

Domestic  interested  party.  "Domestic 
interested  party"  means  an  interested 
party  described  in  subparagraph  (C).  (D). 
(E).  (F).  or  (G)  of  section  771(9)  of  the 
Act. 

Expedited  antidumping  rexiew. 
"Expedited  antidumping  review"  means 
a  review  under  section  736(c)  of  the  Act. 

Factual  information.  "Factual 
information"  means: 

(1)  Initial  and  supplemental 
questionnaire  responses; 

(2)  Data  or  statements  of  fact  in 
support  of  allegations: 

(3)  Other  data  or  statements  of  facts: 
and 

(4)  Documentary  evidence. 

Fair  value.  "Fair  value  '  is  a  term  used 
during  an  antidumping  investigation, 
and  is  an  estimate  of  normal  value. 
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bnpoiter.  "Importer"  means  the 
person  by  whom,  or  for  whose  account, 
subject  merchandise  is  imported. 

Investigation.  Under  the  Act  and  this 
Part,  there  is  a  distinction  between  an 
antidumping  or  countervailing  duty 
investigation  and  a  proceeding.  An 
"investigation"  is  that  segment  of  a 
proceeding  that  begins  on  the  date  of 
publication  of  notice  of  initiation  of 
investigation  and  ends  on  the  date  of 
publication  of  the  earliest  of: 

(1)  Notice  of  termination  of 
investigation, 

(2)  Notice  of  rescission  of  , 
investigation,                               ' 

(3)  Notice  of  a  negative  determination 
that  has  the  effect  of  terminating  the 
proceeding,  or 

(4)  An  order. 

New  shipper  review.  "New  shipper 
review"  means  a  review  under  section 
751(a)(2)  of  the  Act. 

Order.  An  "order"  is  an  order  issued 
by  the  Secretary  under  section  303, 
section  706,  or  section  736  of  the  Act  or 
a  finding  imder  the  Antidumping  Act, 
1921. 

Ordinary  course  of  trade.  "Ordinary 
course  of  trade"  has  the  same  meaning 
as  in  section  771(15)  of  the  Act.  The 
Secretary  may  consider  sales  or 
transactions  to  be  outside  the  ordinary 
coiiTse  of  trade  when  such  sales  or 
transactions  have  characteristics  that  are 
extraordinary  for  the  market  in  question 
(such  as  sales  or  transactions  involving 
off-quality  merchandise  or  merchandise 
produced  according  to  unusual  product 
specifications),  merchandise  sold  at 
aberrational  prices  or  with  abnormally 
high  profits,  merchandise  sold  pursuant 
to  unusual  terms  of  sale,  or  merchandise 
sold  to  an  affiliated  party  at  a  non-arm's 
length  price. 

Party  to  the  proceeding.  "Party  to  the 
proceeding"  means  any  interested  party 
that  actively  participates,  through 
written  submissions  of  factual 
information  or  written  argument,  in  a 
segment  of  a  proceeding.  Participation 
in  a  prior  segment  of  a  proceeding  will 
not  confer  on  any  interested  party 
"party  to  the  proceeding"  status  in  a 
subsequent  segment. 

Person.  "Person"  includes  any 
interested  party  as  well  as  any  other 
individual,  enterprise,  or  entity,  as 
appropriate. 

Proceeding.  A  "proceeding"  begins  on 
the  date  of  the  filing  of  a  petition  under 
section  702(b)  or  section  732(b)  of  the 
Act  or  the  publication  of  a  notice  of 
initiation'in  a  self-initiated  investigation 
under  section  702(a)  or  section  732(a)  of 
the  Act,  and  ends  on  the  date  of 
publication  of  the  earliest  notice  of: 

(1)  Dismissal  of  petition, 

(2)  Rescission  of  initiation, 


(3)  Termination  of  investigation, 

(4)  A  negative  determination  that  has 
the  effect  of  terminating  the  proceeding, 

(5)  Revocation  of  an  order,  or 

(6)  Termination  of  a  suspended 
investigation. 

Rates.  "Rates"  means  the  individual 
weighted-average  dumping  margins,  the 
individual  countervailable  subsidy 
rates,  the  country-wide  subsidy  rate,  or 
the  all-others  rate,  as  applicable.  In  an 
antidumping  proceeding  involving 
imports  from  a  nonmarket  economy 
country,  "rates"  may  consist  of  a  single 
dumping  margin  applicable  to  all 
exporters  and  producers. 

Respondent  interested  party. 
"Respondent  interested  party"  means  an 
interested  party  described  in 
subparagraph  (A)  or  (B)  of  section  771(9) 
of  the  Act. 

Sa7e;  liicely  sale.  A  "sale"  includes  a 
contract  to  sell  and  a  lease  that  is 
equivalent  to  a  sale.  A  "likely  sale" 
means  a  person's  irrevocable  offer  to 
sell. 

Secretary.  "Secretary"  means  the 
Secretary  of  Commerce  or  a  designee. 
The  Secretary  has  delegated  to  the 
Assistant  Secretary  for  Import 
Administration  the  authority  to  make 
determinations  under  Title  VII  of  the 
Act  and  this  Part. 

Section  753  review.  "Section  753 
review"  means  a  review  under  section 
753  of  the  Act. 

Section  762  review.  "Section  762 
review"  means  a  review  under  section 
762  of  the  Act. 

Segment  of  proceeding. 

(1)  /n  general.  An  antidumping  or 
countervailing  duty  proceeding  consists 
of  one  or  more  segments.  "Segment  of 

a  proceeding"  or  "segment  of  the 
proceeding"  refers  to  a  portion  of  the 
proceeding  that  is  reviewable  under 
section  516A  of  the  Act. 

(2)  Examples.  An  antidumping  or 
countervailing  duty  investigation  or  a 
review  of  an  order  or  suspended 
investigation  each  would  constitute  a 
segment  of  a  proceeding. 

Sunset  review.  "Sunset  review" 
means  a  review  under  section  751(c)  of 
the  Act. 

Third  country.  For  purposes  of 
subpart  D,  "third  country"  means  a 
country  other  than  the  exporting 
country  and  the  United  States.  Under 
section  773(a)  of  the  Act  and  subpart  D. 
in  certain  circumstances  the  Secretary 
may  determine  normal  value  on  the 
basis  of  sales  to  a  t^iird  country. 

URAA.  "URAA"  means  the  Uruguay 
Round  Agreements  Act. 

§351.103    Central  Records  Unit 

(a)  In  general.  Import 
Administration's  Central  Records  Unit 


is  located  at  Room  B-099,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW., 
Washington,  D.C.  20230.  The  office 
hours  of  the  Central  Records  Unit  are 
between  8:30  a.m.  and  5:00  p.m.  on 
business  days.  Among  other  things,  the 
Central  Records  Unit  is  responsible  for 
maintaining  an  official  and  public 
record  for  each  antidumping  and 
countervailing  duty  proceeding  (see 
§  351.104),  the  Subsidies  Library  (see 
section  775(2)  and  section  777(a)(1)  of 
the  Act),  and  the  service  Hst  for  each 
proceeding  (see  paragraph  (c)  of  this 
section). 

(b)  Filing  of  documents  with  the 
Department.  While  persons  are  free  to 
provide  Department  officials  with 
courtesy  copies  of  documents,  no 
document  will  be  considered  as  having 
been  received  by  the  Secretary  imless  it 
is  submitted  to  the  Central  Records  Unit 
and  is  stamped  by  the  Central  Records 
Unit  with  the  date  and  time  of  receipt. 

(c)  Servjce  list.  The  Central  Records 
Unit  will  maintain  and  make  available 
a  service  list  for  each  segment  of  a 
proceeding.  Each  interested  party  that 
asks  to  be  included  on  the  service  list 
for  a  segment  of  a  proceeding  must 
designate  a  person  to  receive  service  of 
dociunents  filed  in  that  segment.  The 
service  list  for  an  application  for  a  scope 
ruling  is  described  in  §  351.225(n). 

§  351 . 1 04    Record  of  proceedings. 

(a)  Official  record.  (1)  In  general.  The 
Secretary  will  maintain  in  the  Central 
Records  Unit  an  official  record  of  each 
antidumping  and  countervailing  duty 
proceeding.  The  Secretary  will  include 
in  the  official  record  all  factual 
information,  written  argiunent,  or  other 
material  developed  by,  presented  to,  or 
obtained  by  the  Secretary  during  the 
course  of  a  proceeding  that  pertains  to 
the  proceeding.  The  official  record  will 
include  government  memoranda 
pertaining  to  the  proceeding, 
memoranda  of  ex  parte  meetings, 
determinations,  notices  published  in  the 
Federal  Register,  and  transcripts  of 
hearings.  The  official  record  will 
contain  material  that  is  public,  business 
proprietary,  privileged,  and  classified. 
For  purposes  of  section  516A(b)(2)  of 
the  Act,  the  record  is  the  official  record  • 
of  each  segment  of  the  proceeding. 

(2)  Material  returned. 

(i)  The  Secretary,  in  making  any 
determination  under  this  part,  will  not 
use  factual  information,  vwitten 
argiunent,  or  other  material  that  the 
Secretary  returns  to  the  submitter. 

(ii)  The  official  record  will  include  a 
copy  of  a  returned  document,  solely  for 
purposes  of  estabUshing  and 
documenting  the  basis  for  returning  the 
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document  to  the  submitter,  if  the 
document  was  returned  because: 

(A)  the  docimient,  although  otherwise 
timely,  contains  untimely  filed  new 
factual  information  (see  §  351.301(b)); 

(B)  the  submitter  made  a 
nonconforming  request  for  business 
proprietary  treatment  of  factual 
information  (see  §351.304); 

(C)  the  Secretary  denied  a  request  for 
business  proprietary  treatment  of  factual 
information  (see  §  351.304); 

(D)  the  submitter  is  unwilling  to 
permit  the  disclosure  of  business 
proprietary  information  under  APO  (see 
§351.304). 

(iii)  In  no  case  will  the  official  record 
include  any  document  that  the  Secretary 
returns  to  the  submitter  as  imtimely 
filed,  or  any  imsolicited  questionnaire 
response  unless  the  response  is  a 
volimtary  response  accepted  imder 
§  351.204(d)  (see  §  351.302(d)). 

(b)  Pub7jc  record.  The  Secretary  will 
maintain  in  the  Central  Records  Unit  a 
public  record  of  each  proceeding.  The 
record  will  consist  of  all  material 
contained  in  the  official  record  (see 
paragraph  (a)  of  this  section)  that  the 
Secretary  decides  is  public  information 
imder  §  351.105(b),  government 
memoranda  or  portions  of  memoranda 
that  the  Secretary  decides  may  be 
disclosed  to  the  general  public,  and 
public  versions  of  all  determinations, 
notices,  and  transcripts.  The  public 
record  will  be  available  to  the  public  for 
inspection  and  copying  in  the  Central 
Records  Unit  (see  §  351.103).  The 
Secretary  will  charge  an  appropriate  fee 
for  providing  copies  of  documents. 

(c)  Protection  of  records.  Unless 
ordered  by  the  Secretary  or  required  by 
law,  no  record  or  portion  of  a  record 
"will  be  removed  from  the  Department. 

§  351 .1 05.    Public  business  proprietary, 
privileged,  and  classified  information. 

(a)  Introduction.  There  are  four 
categories  of  information  in  an 
antidumping  or  countervaiUng  duty 
proceeding:  public,  business 
proprietary,  privileged,  and  classified. 
In  general,  public  information  is 
information  that  may  be  made  available 
to  the  public,  whereas  business 
proprietary  information  may  be 
disclosed  (if  at  all)  only  to  authorized 
applicants  under  an  APO.  Privileged 
and  classified  information  may  not  be 
disclosed  at  all,  even  under  an  APO. 
This  section  describes  the  four 
categories  of  information. 

(b)  Public  information.  The  Secretary 
normally  will  consider  the  following  to 
be  pubhc  information: 

(1)  Factual  information  of  a  type  that 
has  been  published  or  otherwise  made 


available  to  the  public  by  the  person 
submitting  it; 

(2)  Factual  information  that  is  not 
designated  as  business  proprietary  by 
the  person  submitting  it; 

(3)  Factual  information  which, 
although  designated  as  business 
proprietary  by  the  person  submitting  it, 
is  in  a  form  which  caimot  be  associated 
with  or  otherwise  used  to  identify 
activities  of  a  particular  person  or  which 
the  Secretary  determines  is  not  properly 
designated  as  business  proprietary; 

(4)  PubUcly  available  laws, 
regulations,  decrees,  orders,  and  other 
official  doounents  of  a  country, 
including  EngUsh  translations;  and 

(5)  Written  argument  relating  to  the 
proceeding  that  is  not  designated  as 
business  proprietary. 

(c)  Business  proprietary  information. 
The  Secretary  normally  will  consider 
the  following  factual  information  to  be 
business  proprietary  information,  if  so 
designated  by  the  submitter: 

(1)  Business  or  trade  secrets 
concerning  the  nature  of  a  product  or 
production  process; 

(2)  Production  costs  (but  not  the 
identity  of  the  production  components 
unless  a  particular  component  is  a  trade 
secret); 

(3)  Distribution  costs  (but  not 
channels  of  distribution); 

(4)  Terms  of  sale  (but  not  terms  of  sale 
offered  to  the  pubfic); 

(5)  Prices  of  individual  sales,  Ukely 
sales,  or  other  offers  0)ut  not 
components  of  prices,  such  as 
transportation,  if  based  on  published 
schedules,  dates  of  sale,  product 
descriptions  (other  than  business  or 
trade  secrets  described  in  paragraph 
(c)(1)  of  this  section),  or  order  numbers); 

(6)  Names  of  particular  customers, 
distributors,  or  suppliers  (but  not 
destination  of  sale  or  designation  of  type 
of  customer,  distributor,  or  supplier, 
unless  the  destination  or  designation 
would  reveal  the  name); 

(7)  In  an  antidumping  proceeding,  the 
exact  amount  of  the  dumping  margin  on 
individual  sales; 

(8)  In  a  countervailing  duty 
proceeding,  the  exact  amount  of  the 
benefit  applied  for  or  received  by  a 
person  from  each  of  the  programs  under 
investigation  or  review  (but  not 
descriptions  of  the  operations  of  the 
programs,  or  the  amount  if  included  in 
official  public  statements  or  documents 
or  publications,  or  the  ad  valorem 
coimtervailable  subsidy  rate  calculated 
for  each  person  under  a  program); 

(9)  The  names  of  particular  persons 
from  whom  business  proprietary 
information  was  obtained; 


(10)  The  position  of  a  domestic 
producer  or  workers  regarding  a 
petition;  and 

(11)  Any  other  specific  business 
information  the  release  of  which  to  the 
public  would  cause  substantial  harm  to 
the  competitive  position  of  the 
submitter. 

(d)  Privileged  information.  The 
Secretary  will  consider  information 
privileged  if,  based  on  principles  of  law 
concerning  privileged  information,  the 
Secretary  decides  that  the  information 
should  not  be  released  to  the  public  or 
to  parties  to  the  proceeding.  Privileged 
information  is  exempt  from  disclosure 
to  the  public  or  to  representatives  of 
interested  parties. 

(e)  Classified  information.  Classified 
information  is  information  that  is 
classified  under  Executive  Order  No. 
12356  of  April  2.  1982  (47  FR  14874  and 
15557,  3  CFR  1982  Comp.  p.  166).  or 
successor  executive  order,  if  applicable. 
Classified  information  is  exempt  from 
disclosure  to  the  public  or  to 
representatives  of  interested  parties. 

§351.106  De  minimis  net  countervailabte 
subsidies  and  weighted-average  dumping 
mergins  disregarded. 

(a)  Introduction.  Prior  to  the 
enactment  of  the  URAA.  the  Department 
had  a  well-established  and  judicially 
sanctioned  practice  of  disregarding  net 
countervailable  subsidies  or  weighted- 
average  jumping  margins  that  were  de 
minimis.  The  URAA  codified  in  the  Act 
the  particular  de  minimis  standards  to 
be  used  in  antidumping  and 
countervailing  duty  investigations.  This 
section  discussed  the  application  of  the 
de  minimis  standards  in  antidumping  or 
countervailing  duty  proceedings. 

(b)  Investigations.  (1)  In  general.  In 
making  a  prehminar\'  or  final 
antidumping  or  countervailing  duty 
determination  in  an  investigation  (see 
sections  703(b).  733fb).  705(a).  and 
735(a)  of  the  Act),  the  Secretan,  will 
apply  the  de  minimis  standard  set  forth 
in  section  703(b)(4)  or  section  733lb)(3) 
of  the  Act  (whichever  is  applicable). 

(2)  Transition  rule,  (i)  If: 

(A)  The  Secretan-  resumes  an 
investigation  that  has  been  suspended 
(see  section  704(i)(l)(B)  or  section 
734(i)(l)(B)oftheAct);and 

(B)  the  investigation  was  initiated 
before  January-  1.  1995.  then 

(ii)  The  Secretary  will  apply  the  de 
minimis  standard  in  effect  at  the  time 
that  the  investigation  was  mitiated 

(c)  Revievvs  and  other  determinations. 
(1)  In  general.  In  making  any 
determination  other  than  a  preliminary 
or  final  antidumping  or  countervailing 
duty  determination  in  an  investigation 
(see  paragraph  (b)  of  this  section),  the 
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Secretary  will  treat  as  de  miniinis  any 
weighted-average  diunping  margin  or 
countervailable  subsidy  rate  that  is  less 
than  0.5%  ad  valorem,  or  the  equivalent 
specific  rate. 

(2)  Assessment  of  antidumping  duties. 
The  Secretary  will  instruct  the  Customs 
Service  to  hquidate  without  regard  to 
antidumping  duties  all  entries  of  subject 
merchandise  during  the  relevant  period 
of  review  made  by  any  person  for  which 
the  Secretary  calciilates  an  assessment 
rate  imder  §  351.212(b)(1)  that  is  less 
than  0.5  percent  ad  valorem,  or  the 
equivalent  specific  rate. 

Sut)p8rt  B— Antidumping  and 
CountMvailing  Duty  Procedures  i 

f  361^1    Self-initlatlon. 

(a)  Introduction.  Antidiunping  and 
countervailing  duty  investigations  may 
be  initiated  as  the  result  of  a  petition 
filed  by  a  domestic  interested  party  or 
at  the  Secretary's  own  initiative.  TTiis 
section  contains  rules  regarding  the 
actions  the  Secretary  will  take  when  the 
Secretary  self-initiates  an  investigation. 

(b)  In  general.  When  the  Secretary 
self-initiates  an  investigation  under 
section  702(a)  or  section  732(a)  of  the 
Act.  the  Secretary  will  publish  in  the 
Federal  Register  notice  of  "Initiation  of 
Antidumping  (Countervailing  Duty] 
Investigation."  In  addition.^the 
Secretary  will  notify  the  Commission  at 
the  time  of  initiation  of  the       * 
investigation,  and  will  make  available  to 
employees  of  the  Commission  directly 
involved  in  the  proceeding  the 
information  upon  which  the  Secretary 
based  the  initiation  and  which  the 
Commission  may  consider  relevant  to 
its  injury  determination. 

(c)  Persistent  dumping  monitoring.  To 
the  extent  practicable,  the  Secretary  will 
expedite  any  antidumping  investigation 
initiated  as  the  result  of  a  monitoring 
program  established  under  section 
732(a)(2)  of  the  Act.  i 

S  351 .202    Petltton  requirements. 

(a)  Introduction.  The  Secretary 
normally  initiates  antidumping  and 
countervailing  duty  investigations  based 
on  petitions  filed  by  a  domestic 
interested  party.  This  section  contains 
rules  concerning  the  contents  of  a  i 
petition,  filing  requirements, 
notification  of  foreign  governments,  pre- 
initiation  communications  with  the 
Secretary,  and  assistance  to  small 
businesses  in  preparing  petitions.  | 

(b)  Contents  of  petition.  A  petition 
requesting  the  imposition  of 
antidumping  or  coimtervailing  duties 
must  contain  the  following,  to  the  extent 
reasonably  available  to  the  petitioner: 


(1)  The  name  and  address  of  the 
petitioner  and  any  person  the  petitioner 
represents; 

(2)  The  identity  of  the  industry  on 
behalf  of  which  the  petitioner  is  filing, 
including  the  names  and  addresses  of 
all  other  known  persons  in  the  industry; 

(3)  Information  relating  to  the  degree 
of  industry  support  for  the  petition, 
including: 

(i)  the  total  volume  and  value  of  U.S. 
production  of  the  domestic  like  product, 
and 

(ii)  the  volume  and  value  of  the 
domestic  like  product  produced  by  the 
petitioner  and  each  domestic  producer 
identified; 

(4)  A  statement  indicating  whether 
the  petitioner  has  filed  for  relief  fi-om 
imports  of  the  subject  merchandise 
under  section  337  of  the  Act  (19  U.S.C. 
1337,  1671a),  sections  201  or  301  of  the 
Trade  Act  of  1974  (19  U.S.C.  2251  or 
2411),  or  section  232  of  the  Trade 
Expansion  Act  of  1962  (19  U.S.C.  1862); 

(5)  A  detailed  description  of  the 
subject  merchandise  that  defines  the 
requested  scope  of  the  investigation, 
including  the  technical  characteristics 
and  uses  of  the  merchandise  and  its 
current  U.S.  tariff  classification  number; 

(6)  The  name  of  the  country  in  which 
the  subject  merchandise  is 
manufactured  or  produced  and,  if  the 
merchandise  is  imported  from  a  country 
other  than  the  country  of  manufacture 
or  production,  the  name  of  any 
intermediate  country  from  which  the 
merchandise  is  imported; 

(7)(i)  In  the  case  of  an  antidumping 
proceeding: 

(A)  The  names  and  addresses  of  each 
person  the  petitioner  believes  sells  the 
subject  merchandise  at  less  than  fair 
value  and  the  proportion  of  total  exports 
to  the  United  States  that  each  person 
accounted  for  during  the  most  recent  12- 
month  period  (if  numerous,  provide 
information  at  least  for  persons  that, 
based  on  publicly  available  information, 
individually  accounted  for  two  percent 
or  more  of  the  exports); 

(B)  All  factual  information 
(particularly  documentary  evidence) 
relevant  to  the  calculation  of  the  export 
price  and  the  constructed  export  price 
of  the  subject  merchandise  and  the 
normal  value  of  the  foreign  like  product 
(if  unable  to  furnish  information  on 
foreign  sales  or  costs,  provide 
information  on  production  costs  in  the 
United  States,  adjusted  to  reflect 
production  costs  in  the  country  of 
production  of  the  subject  merchandise); 

(C)  If  the  merchandise  is  from  a 
country  that  the  Secretary  has  found  to 
be  a  nonmarket  economy  country, 
factual  information  relevant  to  the 


calculation  of  normal  value,  using  a 
method  described  in  §  351.408;  or 

(ii)  In  the  case  of  a  countervailing 
duty  proceeding: 

(A)  The  names  and  addresses  of  each 
person  the  petitioner  believes  benefits 
from  a  coimtervailable  subsidy  and 
exports  the  subject  merchandise  to  the 
United  States  and  the  proportion  of  total 
exports  to  the  United  States  that  each 
person  accounted  for  during  the  most 
recent  12-month  period  (if  numerous, 
provide  information  at  least  for  persons 
that,  based  on  publicly  available 
information,  individually  accounted  for 
two  percent  or  more  of  the  exports); 

(B)  The  alleged  countervailable 
subsidy  and  factual  information 
(particularly  documentary  evidence) 
relevant  to  the  alleged  coimtervailable 
subsidy,  including  any  law.  regulation, 
or  decree  imder  which  it  is  provided, 
the  manner  in  which  it  is  paid,  and  the 
value  of  the  subsidy  to  exportera  or 
producers  of  the  subject  merchandise; 

(C)  If  the  petitioner  alleges  an 
upstream  subsidy  imder  section  771A  of 
the  Act,  factual  information  regarding: 

(1)  Countervailable  subsidies,  other 
than  an  export  subsidy,  that  an 
authority  of  the  affected  country 
provides  to  the  upstream  supplier; 

(2)  The  competitive  benefit  the 
countervailable  subsidies  bestow  on  the 
subject  merchandise;  and 

(5)  The  significant  effect  the 
coimtervailable  subsidies  have  on  the 
cost  of  producing  the  subject 
merchandise; 

(8)  The  volume  and  value  of  the 
subject  merchandise  imported  during 
the  most  recent  two-year  period  and  any 
other  recent  period  that  the  petitioner 
beUeves  to  be  more  representative  or,  if 
the  subject  merchandise  was  not 
imported  during  the  two-year  period, 
information  as  to  the  Hkelihood  of  its 
sale  for  importation; 

(9)  The  name  and  address  of  each 
person  the  petitioner  beUeves  imports 
or,  if  there  were  no  importations,  is 
likely  to  import  the  subject 
merchandise; 

(10)  Factual  information  regarding 
material  injury,  threat  of  material  injury, 
or  material  retardation,  and  causation; 

(11)  If  the  petitioner  alleges  "critical 
circumstances"  under  section  703(e)(1) 
or  section  733(e)(1)  of  the  Act  and 

§  351.206,  factual  information  regarding: 
(i)  Whether  imports  of  the  subject 

merchandise  are  Ukely  to  undermine 

seriously  the  remedial  effect  of  any 

order  issued  under  section  706(a)  or 

section  736(a)  of  the  Act; 
(ii)  Massive  imports  of  the  subject 

merchandise  in  a  relatively  short  period; 

and 


(iii)  (A)  In  an  antidumping 
proceeding,  either 

(1)  A  history  of  dumping;  or 

[2)  The  importer's  knowledge  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value, 
and  that  there  would  be  material  injury 
by  reason  of  such  sales;  or 

(B)  In  a  countervailing  duty 
proceeding,  whether  the  countervailable 
subsidy  is  inconsistent  with  the 
Subsidies  Agreement;  and 

(12)  Any  other  factual  information  on 
which  the  petitioner  relies. 

(c)  Simultaneous  filing  and 
certification.  The  petitioner  must  file  a 
copy  of  the  petition  with  the 
Commission  and  the  Secretary  on  the 
same  day  and  so  certify  in  submitting 
the  petition  to  the  Secretary.  Factual 
information  in  the  petition  must  be 
certified,  as  provided  in  §  351.303(g). 

(d)  Business  proprietary  status  of 
information.  The  Secretary  will  treat  as 
business  proprietary  any  factual 
information  for  which  the  petitioner 
requests  business  proprietary  treatment 
and  which  meets  the  requirements  of 
§351.304. 

(e)  Amendment  of  petition.  The 
Secretary  may  allow  timely  amendment 
of  the  petition.  The  petitioner  must  file 
an  amendment  with  the  Commission 
and  tho  Secretary  on  the  same  day  and 
so  certify  in  submitting  the  amendment 
to  the  Secretary.  If  the  amendment 
consists  of  new  allegations,  the 
JjimeUness  of  the  new  allegations  will  be 
governed  by  §351.301. 

(f)  Notification  of  representative  of  the 
exporting  country.  Upon  receipt  of  a 
petition,  the  Secretary  will  deliver  a 
public  version  of  the  petition  (see 

§  351.304(c))  to  a  representative  in 
Washington,  DC.  of  the  government  of 
any  exporting  country  named  in  the 
petition. 

(g)  Petition  based  upon  derogation  of 
an  international  undertaking  on  official 
export  credits.  In  the  case  of  a  petition 
described  in  section  702(b)(3)  of  the  Act, 
the  petitioner  must  file  a  copy  of  the 
petition  with  the  Secretary  of  the 
Treasury,  as  well  as  with  the  Secretary 
and  the  Commission,  and  must  so 
certify  in  submitting  the  petition  to  the 
Secretary. 

(h)  Assistance  to  small  businesses; 
additional  information. 

(1)  The  Secretary  will  provide 
technical  assistance  to  eligible  small 
businesses,  as  defined  in  section  339  of 
the  Act.  to  enable  them  to  prepare  and 
file  petitions.  The  Secretary  may  deny 
assistance  if  the  Secretary  concludes 
that  the  petition,  if  filed,  could  not 
satisfy  the  requirements  of  section 
702(c)(1)(A)  or  section  732(c)(1)(A)  of 


the  Act  (whichever  is  applicable)  (see 
§351.203). 

(2)  For  additional  information 
concerning  petitions,  contact  the  Deputy 
Assistant  Secretary  for  Investigations, 
Import  Administration,  International 
Trade  Administration.  Room  3099.  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW, 
Washington.  DC  20230;  (202)  482-5497. 

(i)  Pre-initiation  communications.  (1) 
In  general.  During  the  period  before  the 
Secretary's  decision  whether  to  initiate 
an  investigation,  communications  with 
the  Department  will  be  governed  by 
section  702(b)(4)(B)  or  section 
732(b)(3)(B)  of  the  Act  (whichever  is 
applicable).  The  Secretary  will  not 
consider  the  filing  of  a  notice  of 
appearance  to  constitute  a 
communication. 

(2)  Consultations  with  foreign 
governments  in  countervailing  duty 
proceedings.  In  a  countervailing  duty 
proceeding,  the  Secretary  will  invite  the 
government  of  any  exporting  country 
named  in  the  petition  for  consultations 
with  respect  to  the  petition. 

(The  information  collection  requirements  in 
paragraph  (a)  of  this  section  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0625-0105.) 

§  351 .203    Detennination  of  sufflctancy  of 
petition. 

(a)  Introduction.  When  a  petition  is 
filed  under  §  351.202.  the  Secretary 
must  determine  that  the  petition 
satisfies  the  relevant  statutory 
requirements  before  initiating  an 
antidumping  or  countervailing  duty 
investigation.  This  section  sets  forth 
rules  regarding  a  detennination  as  to  the 
sufficiency  of  a  petition  (including  the 
determination  that  a  petition  is 
supported  by  the  domestic  industry), 
the  deadline  for  making  the 
determination,  and  the  actions  to  be 
taken  once  the  Secretary  has  made  the 
determination. 

(b)  Determination  of  sufficiency.  (1)  In 
general.  Normally,  not  later  than  20 
days  after  a  petition  is  filed,  the 
Secretary,  on  the  basis  of  sources  readily 
available  to  the  Secretary,  will  examine 
the  accuracy  and  adequacy  of  the 
evidence  provided  in  the  petition  and 
determine  whether  to  initiate  an 
investigation  under  section  702(c)(1)(A) 
or  section  732(c)(1)(A)  of  the  Act 
(whichever  is  applicable). 

(2)  Extension  where  polling  required. 
If  the  Secretary  is  required  to  poll  or 
otherwise  determine  support  for  the 
petition  under  section  7a2{c)(4)(D)  or 
section  732(c)(4)(D)  of  the  Act.  the 
Secretary  may.  in  exceptional 
circumstances,  extend  the  20-day  period 
by  the  amount  of  time  necessary  to 


collect  and  analyze  the  required 
information.  In  no  case  will  the  period 
between  the  filing  of  a  petition  and  the 
determination  whether  to  initiate  an 
investigation  exceed  40  days, 
(c)  Notice  of  initiation  and 
distribution  of  petition.  (1)  Notice  of 
initiation.  If  the  initiation  determination 
of  the  Secretary  under  section 
702(c)(1)(A)  or  section  732(c)(1)(A)  of 
the  Act  is  affirmative,  the  Secretary  will 
initiate  an  investigation  and  publish  in 
the  Federal  Register  notice  of 
"Initiation  of  Antidumping 
(Countervailing  Duty)  Investigation.  " 
The  Secretary  will  notify  the 
Commission  at  the  time  of  initiation  of 
the  investigation  and  will  make 
available  to  employees  of  the 
Commission  directly  involved  in  the 
proceeding  the  information  upon  which 
the  Secretary  based  the  initiation  and 
which  the  Commission  may  consider  • 
relevant  to  its  injury  determinations. 

(2)  Distribution  of  petition.  As  soon  as 
practicable  after  initiation  of  an 
investigation,  the  Secretary  will  provide 
a  public  version  of  the  petition  to  all 
known  exporters  (including  producers 
who  sell  for  export  to  the  United  States) 
of  the  subject  merchandise.  If  the 
Secretary  determines  that  there  is  a 
particularly  large  number  of  exporters 
involved,  instead  of  providing  the 
public  version  to  all  known  exporters, 
the  Secretary  may  provide  the  public 
version  to  a  trade  association  of  the 
exporters  or.  alternatively,  may  consider 
the  requirement  of  the  preceding 
sentence  to  have  been  satisfied  by  the 
delivery  of  a  public  version  of  the 
petition  to  the  government  of  the 
exporting  country  under  §351.202(0- 

(d)  Insufficiency  of  petition  If  an 
initiation  determination  of  the  Secretary 
under  section  702(c)(1)(A)  or  section 
732(c)(1)(A)  of  the  ,\ct  is  negative,  the 
Secretary*  will  dismiss  the  petition, 
terminate  the  proceeding,  notify  the 
petitioner  in  writing  of  the  reasons  for 
the  determination,  and  publish  in  the 
Federal  Register  notice  of  "Dismissal  of 
.\ntidumping  (Counter\ ailing  Duty) 
Petition." 

(e)  Determmation  of  industry  support. 
In  determining  industry  support  for  a 
petition  under  section  7Q2(c)(4)  or 
section  732(c)(4)  of  the  .Act.  the 
following  rules  will  apply; 

(1)  Measuring  production.  The 
.Secretary  nomially  will  measure 
production  over  a  twelve-month  period 
specified  by  the  Secretan*'.  and  may 
measure  production  based  on  either 
value  or  volume.  Where  a  party  to  the 
proceeding  establishes  that  production 
data  for  the  relevant  period,  as  specified 
by  the  Secretary,  is  unavailable, 
production  levels  may  be  established  by 
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reference  to  alternative  data  that  the 
Secretary  determines  to  be  indicative  of 
production  levels. 

(2)  Positions  treated  as  business 
proprietary  information.  Upon  request, 
the  Secretary  may  treat  the  position  of 
a  domestic  producer  or  workers 
regarding  the  petition  and  any 
production  information  supplied  by  the 
producer  or  workers  as  business 
proprietary  information  under 
§351.105(b)(10). 

(3)  Positions  expressed  by  workers. 
The  Secretary  will  consider  the 
positions  of  workers  and  management 
regarding  the  petition  to  be  of  equal 
weight.  The  Secretary  will  assign  a 
single  weight  to  the  positions  of  both 
wrorkers  and  management  according  to 
the  production  of  the  domestic  like 
product  of  the  firm  in  which  the 
woricers  and  management  are  employed. 
If  the  management  of  a  firm  expresses  a 
position  in  direct  opposition  to  the 
position  of  the  workers  in  that  firm,  the 
Secretary  mil  treat  the  production  of 
that  firm  as  representing  neither  support 
for,  nor  opposition  to,  the  petition. 

(4)  Certain  positions  disregarded,  (i) 
The  Secretary  will  disregard  the 
position  of  a  domestic  producer  that 
opposes  the  petition  if  such  producer  is 
related  to  a  foreign  producer  or  to  a 
foreign  exporter  under  section 
771(4)(B)(ii)  of  the  Act,  unless  such 
domestic  producer  demonstrates  to  the 
Secretary's  satisfaction  that  its- interests 
as  a  domestic  producer  would  be 
adversely  affected  by  the  imposition  of 
an  antidumping  order  or  a 
countervailing  duty  order,  as  the  case 
ma^  be:  and 

(li)  The  Secretary  may  disregard  the 
position  of  a  domestic  producer  that  is 
an  importer  of  the  subject  merchandise, 
or  that  is  related  to  such  an  importer, 
under  section  771(4)(B){ii)  of  the  Act. 

(5)  Special  rule  for  regional 
industries.  Under  section  702(c)(4)(C)  or 
section  732(c)(4)(C)  of  the  Act.  Uie 
applicable  region  will  be  the  region 
specified  in  the  petition. 

(6)  Polling  the  industry.  In  conducting 
a  poU  of  the  industry  under  section 
702(c)(4)(D)(i)  or  section  732(c)(4)p)(i) 
of  the  Act.  the  Secretary  will  include 
unions,  groups'  of  workers,  and  trade  or 
business  associations  described  in 
paragraphs  (g)(D)  and  (9)(E)  of  section 
771  of  the  Act. 

(f)  Time  limits  where  petition  involves 
same  merchandise  as  that  covered  by  an 
order  that  has  been  revoked.  Under 
section  702(c)(1)(C)  or  section 
732(c)(1)(C)  of  the  Act.  and  in 
expediting  an  investigation  involving 
subject  merchandise  for  which  a  prior 
order  was  revoked  or  a  suspended 
investigation  was  terminated,  the 


Secretary  will  consider  "section  751(d)" 
as  including  a  predecessor  provision. 

§  351 .204    Transactions  and  persons 
examined;  voluntary  respondents; 
exclusions. 

(a)  Introduction.  Because  the  Act  does 
not  specify  the  precise  period  of  time 
that  the  Secretary  should  examine  in  an 
antidumping  or  countervailing  duty 
investigation,  this  section  sets  forth 
rules  regarding  the  period  of 
investigation  ("POI").  In  addition,  this 
section  includes  rules  regarding  the 
selection  of  persons  to  be  examined,  the 
treatment  of  voluntary  respondents  that 
are  not  selected  for  individual 
examination,  and  the  exclusion  of 
persons  that  the  Secretary  ultimately 
finds  are  not  dumping  or  are  not 
receiving  countervailable  subsidies. 

(b)  Period  of  investigation.  (1) 
Antidumping  investigation.  In  an 
antidumping  investigation,  the 
Secretary  normally  will  examine 
merchandise  sold  during  the  four  most 
recently  completed  fiscal  quarters  (or,  in 
an  investigation  involving  merchandise 
imported  from  a  nonmarket  economy 
country,  the  two  most  recently 
completed  fiscal  quarters)  as  of  the 
month  preceding  the  month  in  which 
the  petition  was  filed  or  in  which  the 
Secretary  self-initiated  an  investigation. 
However,  the  Secretary  may  examine 
merchandise  sold  during  any  additional 
or  alternate  period  that  the  Secretary 
concludes  is  appropriate. 

(2)  Countervailing  duty  investigation. 
In  a  countervailing  duty  investigation, 
the  Secretary  normally  will  rely  on 
information  pertaining  to  the  most 
recently  completed  fiscal  year  for  the 
government  and  exporters  or  producers 
in  question.  If  the  government  and  the 
exporters  or  producers  have  different 
fiscal  years,  the  Secretary  normally  will 
rely  on  information  pertaining  to  (he 
most  recently  completed  calendar  year. 
If  the  investigation  is  conducted  on  an 
aggregate  basis  under  section 
777A(e)(2)(B)  of  the  Act.  the  Secretary 
normally  will  rely  on  information 
pertaining  to  the  most  recently 
completed  fiscal  year  for  the 
government  in  question.  However,  the 
Secretary  may  rely  on  information  for 
any  additional  or  alternate  period  that 
the  Secret£uy  concludes  is  appropriate. 

(c)  Exporters  and  producers 
examined.  (1)  In  general.  In  an 
investigation,  the  Secretary  will  attempt 
to  determine  an  individual  weighted- 
average  dumping  margin  or  individual 
coimtervailable  subsidy  rate  for  each 
known  exporter  or  producer  of  the 
subject  merchandise.  However,  the 
Secretary  may  decline  to  examine  a 
particular  exporter  or  producer  if  that 


exporter  or  producer  and  the  petitioner 
agree. 

(2)  Limited  investigation. 
Notwithstanding  paragraph  (c)(1)  of  this 
section,  the  Secretary  may  limit  the 
investigation  by  using  a  method 
described  in  subsection  (a),  (c).  or  (e)  of 
section  777A  of  the  Act. 
'  (d)  Voluntary  respondents.  (1)  In 
general.  If  the  Secretary  limits  the 
niunber  of  exporters  or  producers  to  be 
individually  examined  under  section 
777A(c)(2)  or  section  777A(e)(2)(A)  of 
the  Act,  the  Secretary  will  examine 
volimtary  respondents  (exporters  or 
producers,  other  than  those  iselected  for 
individual  examination)  in  accordance 
with  section  782(a)  of  the  Act. 

(2)  Acceptance  of  voluntary 
respondents.  After  receiving  a  volimtary 
response  filed  in  accordance  with 
section  782(a)  of  the  Act.  the  Secretary 
will  determine,  as  soon  as  practicable, 
whether  to  examine  the  voluntary  • 
respondent  individually.  A  voluntary 
respondent  accepted  for  individual 
examination  will  be  subject  to  the  same 
requirements  as  an  exporter  or  producer 
initially  selected  by  the  Secretary  for 
individual  examination,  including, 
where  applicable,  the  use  of  the  facts 
available  under  section  776  of  the  Act 
and  §351.308. 

(3)  Exclusion  of  voluntary 
respondents'  rates  from  all-others  rate. 
In  calculating  an  all-others  rate  under 
section  705(c)(5)  or  section  735(c)(5)  of 
the  Act,  the  Secretary  will  exclude 
weighted-average  dimiping  margins  or    * 
countervailable  subsidy  rates  calculated 
for  voluntary  respondents. 

(e)  Exclusions.  (1)  In  general.  The 
Secretary  will  exclude  from  an 
affirmative  final  determination  imder 
section  705(a)  or  section  735(a)  of  the 
Act  or  an  order  under  section  706(a)  or 
section  736(a)  of  the  Act,  any  exporter 
or  producer  for  which  the  Secretary 
determines  an  individual  weighted- 
average  dumping  margin  or  individual 
net  coimtervailable  subsidy  rate  of  zero 
or  de  minimis. 

(2)  Preliminary  determinations.  In  an 
affirmative  preliminary  determination 
under  section  703(b)  or  section  733(b)  of 
the  Act,  an  exporter  or  producer  for 
which  the  Secretary  preliminarily 
determines  an  individual  weighted- 
average  dimiping  margin  or  individual 
net  countervailable  subsidy  of  zero  or  de 
minimis  will  not  be  excluded  from  the 
preliminary  determination  or  the 
investigation.  However,  the  exporter  or 
producer  will  not  be  subject  to 
provisional  measiues  under  section 
703(d)  or  section  733(d)  of  Uie  Act. 

(3)  Countervailing  duty  investigations 
conducted  on  an  aggregate  basis  and 
requests  for  exclusion  from 
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countervailing  duty  order.  Where  the 
Secretary  conducts  a  countervailing 
duty  investigation  on  an  aggregate  basis 
under  section  777A(e)(2)(B)  of  the  Act. 
the  Secretary  will  consider  and 
investigate  requests  for  exclusion  to  the 
extent  practicable.  An  exporter  or 
producer  that  desires  exclusion  from  an 
order  must  submit: 

(i)  A  certification  by  the  exporter  or 
producer  that  it  received  zero  or  de 
minimis  net  countervailable  subsidies 
during  the  period  of  investigation; 

(ii)  If  the  exporter  or  producer 
received  a  countervailable  subsidy, 
calculations  demonstrating  that  the 
amount  of  net  countervailable  subsidies 
received  was  de  minimis  during  the 
period  of  investigation; 

(iii)  If  the  exporter  is  not  the  producer 
of  the  subject  merchandise, 
certifications  from  the  suppliers  and 
producers  of  the  subject  merchandise 
that  those  persons  received  zero  or  de 
minimis  net  countervailable  subsidies 
during  the  period  of  the  investigation; 
and 

(iv)  A  certification  from  the 
government  of  the  affected  country  that 
the  government  did  not  provide  the 
exporter  or  producer  with  more  than  de 
minimis  net  countervailable  subsidies 
during  the  period  of  investigation. 

§  351 .205    Prellminafy  detennlnation. 

(a)  Introduction.  A  preliminary 
determination  in  an  antidumping  or 
countervailing  duty  investigation 
constitutes  the  first  point  at  which  the 
Secretary  may  provide  a  remedy  if  the 
Secretary  preliminarily  finds  that 
dumping  or  countervailable 
subsidization  has  occiured.  The  remedy 
(sometimes  referred  to  as  "provisional 
measures")  usually  takes  the  form  of  a 
bonding  requirement  to  ensure  payment 
if  antidumping  or  countervailing  duties 
ultimately  are  imposed.  Whether  the 
Secretary's  preliminary  determination  is 
affirmative  or  negative,  the  investigation 
continues.  This  section  contains  rules 
regarding  deadlines  for  preliminary 
determinations,  postponement  of 
preliminary  determinations,  notices  of 
preliminary  determinations,  and  the 
effects  of  affirmative  preliminary 
determinations. 

(b)  Deadline  for  preliminary 
determination.  The  deadline  for  a 
preliminary  determination  under 
section  703(b)  or  section  733(b)  of  the 
Act  will  be: 

(1)  Normally  not  later  than  140  days 
in  an  antidumping  investigation  (65 
days  in  a  countervailing  duty 
investigation)  after  the  date  on  which 
the  Secretary  initiated  the  investigation 
(see  section  703(b)(1)  or  section 
733(b)(1)(A)  of  the  Act); 


(2)  Not  later  than  190  days  in  an 
antidumping  investigation  (130  days  in 
a  countervailing  duty  investigation) 
after  the  date  on  which  the  Secretary 
initiated  the  investigation  if  the 
Secretary  postpones  the  preliminary 
determination  at  petitioner's  request  or 
because  the  Secretary  determines  that 
the  investigation  is  extraordinarily 
complicated  (see  section  703(c)(1)  or 
section  733(c)(1)  of  the  Act); 

(3)  In  a  countervailing  duty 
investigation,  not  later  than  250  days 
after  the  date  on  which  the  proceeding 
began  if  the  Secretary  postpones  the 
preliminary  determination  due  to  an 
upstream  subsidy  allegation  (up  to  310 
days  if  the  Secretary  also  postponed  the 
preliminary  determination  at  the  request 
of  the  petitioner  or  because  the 
Secretary  determined  that  the 
investigation  is  extraordinarily 
complicated)  (see  section  703(c)(1)  and 
section  703(g)(1)  of  the  Act); 

(4)  Within  90  days  after  initiation  in 
an  antidumping  investigation,  and  on  an 
expedited  basis  in  a  countervailing  duty 
investigation,  where  verification  has 
been  waived  (see  section  703(b)(3)  or 
section  733(b)(2)  of  the  Act); 

(5)  In  a  countervailing  duty 
investigation,  on  an  expedited  basis  and 
within  65  days  after  the  date  on  which 
the  Secretary  initiated  the  investigation 
if  the  sole  subsidy  alleged  in  the 
petition  was  the  derogation  of  an 
international  undertaking  on  official 
export  credits  (see  section  702(b)(3)  and 
section  703(b)(2)  of  the  Act); 

(6)  In  a  countervailing  duty 
investigation,  not  later  than  60  days 
after  the  date  on  which  the  Secretary- 
initiated  the  investigation  if  the  only 
subsidy  under  investigation  is  a  subsidy 
with  respect  to  which  the  Secretary 
received  notice  from  the  United  States 
Trade  Representative  of  a  violation  of 
Article  8  of  the  Subsidies  Agreement 
(see  section  703(b)(5)  of  the  Act);  and 

(7)  In  an  antidumping  investigation, 
within  the  deadlines  set  forth  in  section 
733(b)(1)(B)  of  Uie  Act  if  the 
investigation  involves  short  life  cycle 
merchandise  (see  section  733(b)(i)(B) 
and  section  739  of  the  Act). 

(c)  Contents  of  preliminary 
determination  and  publication  of  notice. 
A  preliminary  determination  will 
include  a  preliminary  finding  on  critical 
circumstances,  if  appropriate,  under 
section  703(e)(1)  or  section  733(e)(1)  of 
the  Act  (whichever  is  applicable).  The 
Secretary  will  publish  in  the  Federal 
Register  notice  of  "Affirmative 
(Negative)  Preliminary  Antidumping 
(Countervailing  Duty)  Determination," 
including  the  rates,  if  any,  and  an 
invitation  for  argument  consistent  with 
§351.309. 


(d)  Effect  of  affirmative  preliminary' 
determination.  If  the  preliminary 
determination  is  affirmative,  the 
Secretary  will  take  the  actions  described 
in  section  703(d)  or  section  733(d)  of  the 
Act  (whichever  is  applicable).  In  making 
information  available  to  the 
Commission  under  section  703(d)(3)  or 
section  733(d)(3)  of  the  Act.  the 
Secretary  will  make  available  to  the 
Commission  and  to  employees  of  the 
Commission  directly  involved  in  the 
proceeding  the  information  upon  which 
the  Secretary  based  the  preliminary 
determination  and  which  the 
Commission  may  consider  relevant  to 
its  injury  determination. 

(e)  Postponement  at  the  request  of  the 
petitioner.  A  petitioner  must  submit  a 
request  for  postponement  of  the 
preliminary  determination  (see  section 
703(c)(1)(A)  or  section  733(c)(1)(A)  of 
the  Act)  25  days  or  more  before  the 
scheduled  date  of  the  preliminary 
determination,  and  must  state  the 
reasons  for  the  request.  The  Secretary 
will  grant  the  request,  unless  the 
Secretary  finds  compelling  reasons  to 
denv  the  request. 

(fl  Notice  of  postponement.  (1)  If  the 
Secretary  decides  to  postpone  the 
preliminary  determination  at  the  request 
of  the  petitioner  or  tiecause  the 
investigation  is  extraordinarily 
complicated,  the  Secretary  will  notify 
all  parties  to  the  proceeding  not  later 
than  20  days  before  the  scheduled  date 
of  the  preliminary  determination,  and 
will  publish  in  the  Federal  Register 
notice  of  "Postponement  of  Preliminary 
Antidumping  (Countervailing  Duty) 
Determination, '  stating  the  reasons  for 
the  postponement  (see  section  703(c)(2) 
or  section  733(c)(2)  of  the  Act). 

(2)  If  the  Secretary  decides  to 
postpone  the  preliminary  determination 
due  to  an  allegation  of  upstream 
subsidies,  the  Secretary  will  notify  all 
parties  to  the  proceeding  not  later  than 
the  scheduled  date  of  the  preliminar>- 
determination  and  will  publish  in  the 
Federal  Register  notice  of 
"Postponement  of  Preliminary 
Countervailing  Duty  Determination,  ' 
stating  the  reasons  for  the 
postponement. 

§  351 .206    Critical  circumstances. 

(a)  Introduction.  Generally, 
antidumping  or  countervailing  duties 
are  imposed  on  "entries  of  merchandise 
made  on  or  after  the  date  on  which  the 
Secretary  first  imposes  pro\isional 
measures  (most  often  the  date  on  which 
notice  of  an  affirmative  prehminar\ 
determination  is  published  in  the 
Federal  Register).  However,  if  the 
Secretar\-  finds  that  "critical 
circumstances"  exist,  duties  may  be 
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imposed  retroactively  on  merchandise 
entered  up  to  90  days  before  the 
imposition  of  provisional  measures. 
This  section  contains  procedural  and 
substantive  rules  regarding  allegations 
and  findings  of  critical  circumstances. 

(b)  In  general.  If  a  petitioner  submits 
to  the  Secretary  a  written  allegation  of 
critical  circumstances,  with  reasonably 
available  factual  information  supporting 
the  allegation,  21  days  or  more  before 
the  scheduled  date  of  the  Secretary's 
final  determination,  or  on  the 
Secretary's  own  initiative  in  a  self- 
initiated  investigation,  the  Secretary 
will  make  a  finchng  whether  critical 
circumstances  exist,  as  defined  in 
section  705(a)(2)  or  section  735(a)(3)  of 
the  Act  (whichever  is  applicable). 

(c)  Preliminary  finding.  (1)  If  the 
petitioner  submits  an  allegation  of 
critical  circumstances  30  days  or  more 
before  the  scheduled  date  of  the 
Secrstary's  final  determination,  the 
Secretary,  based  on  the  available 
information,  will  make  a  preliminary 
finding  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
ciramistances  exist,  as  defined  in 
section  703(e)(1)  or  section  733(e)(1)  of 
the  Act  (whichever  is  applicable). 

(2)  The  Secretary  will  issue  the 
preliminary  finding: 

(i)  Not  later  than  the  preliminary 
determination,  if  the  allegation  is 
submitted  20  days  or  more  before  the 
scheduled  date  of  the  preliminary 
determination;  or 

(ii)  Within  30  days  after  the  petitioner 
submits  the  allegation,  if  the  allegation 
is  submitted  later  than  20  days  before 
the  scheduled  date  of  the  preliminary 
determination.  The  Secretary  will  notify 
the  Conunission  and  publish  in  the 
Federal  Register  notice  of  the 
preliminary  finding. 

(d)  Suspension  of  liquidation.  If  the 
Secretary  makes  an  affirmative 
preliminary  finding  of  critical       I 
drciunstances,  the  provisions  of  section 
703(e)(2)  or  section  733(e)(2)  of  the  Act 
(whichever  is  applicable]  regarding  the 
retroactive  suspension  of  liquidation 
wiU  apply. 

(e)  Final  finding.  For  any  allegation  of 
critical  circumstances  submitted  21 
days  or  more  before  the  scheduled  date 
of  the  Secretary's  final  determination, 
the  Secretary  will  make  a  final  finding 
on  critical  circumstances,  and  will  take 
appropriate  action  under  section 
705(c)(4)  or  section  735(c)(4)  of  the  Act 
(whichever  is  applicable). 

(f)  Finding  in  self-initiated 
investigations.  In  a  self-initiated 
investigation,  the  Secretary  will  make 
preliminary  and  final  findings  on 
critical  drciunstances  without  regard  to 
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the  time  limits  in  paragraphs  (c)  and  (e) 
of  this  section. 

(g)  Information  regarding  critical 
circumstances.  The  Secretary  may 
request  the  Commissioner  of  Customs  to 
compile  information  on  an  expedited 
basis  regarding  entries  of  the  subject 
merchandise  if,  at  any  time  after  the 
initiation  of  an  investigation,  the 
Secretary  makes  the  findings  described 
in  section  702(e)  or  section  732(e)  of  the 
Act  (whichever  is  applicable)  regarding 
the  possible  existence  of  critical 
circiunstances. 

(h)  Massive  imports.  (1)  In 
determining  whether  imports  of  the 
subject  merchandise  have  been  massive 
under  section  705(a)(2)(B)  or  section 
735(a)(3)(B)  of  the  Act,  the  Secretary 
normally  will  examine: 

(i)  The  volume  and  value  of  the 
imports; 

(li)  Seasonal  trends;  and 

(iii)  The  share  of  domestic 
consumption  accounted  for  by  the 
imports. 

(2)  In  general,  unless  the  imports 
during  the  "relatively  short  period"  (see 
paragraph  (i)  of  this  section)  have 
increased  by  at  least  15  percent  over  the 
imports  during  an  immediately 
preceding  period  of  comparable 
duration,  the  Secretary  will  not  consider 
the  imports  massive. 

(i)  Relatively  short  period.  Under 
section  705(a)(2)(B)  or  section 
735(a)(3)(B)  of  the  Act,  the  Secretary 
normally  will  consider  a  "relatively 
short  period"  as  the  period  beginning  on 
the  date  the  proceeding  begins  and 
ending  at  least  three  months  later. 
However,  if  the  Secretary  finds  that 
importers,  or  exporters  or  producers, 
had  reason  to  believe,  at  some  time  prior 
to  the  beginning  of  the  proceeding,  Uiat 
a  proceeding  was  likely,  then  the 
Secretary  may  consider  a  period  of  not 
less  than  three  months  from  that  earlier 
time. 

§  351 .207    Termination  of  Investigation. 

(a)  Introduction.  "Termination"  is  a 
term  of  art  that  refers  to  the  end  of  an 
antidumping  or  countervailing  duty 
proceeding  in  which  an  order  has  not 
yet  been  issued.  The  Act  establishes  a 
variety  of  mechanisms  by  which  an 
investigation  may  be  terminated,  most 
of  which  are  dealt  with  in  this  section. 
For  rules  regarding  the  termination  of  a 
suspended  investigation  following  a 
review  under  section  751  of  the  Act,  see 
§351.222. 

(b)  Withdrawal  of  petition;  self- 
initiated  investigations.  (1)  In  general. 
The  Secretary  may  terminate  an 
investigation  under  section  704(a)(1)(A) 
or  section  734(a)(1)(A)  (withdrawal  of 
petition)  or  under  section  704(k)  or 


section  734(k)  (self-initiated 
investigation)  of  the  Act,  provided  that 
the  Secretary  concludes  that  termination 
is  in  the  public  interest.  If  the  Secretary 
terminates  an  investigation,  the 
Secretary  will  publish  in  the  Federal 
Register  notice  of  "Termination  of 
Antidumping  (Countervailing  Duty) 
Investigation,"  together  with,  when 
appropriate,  a  copy  of  any 
correspondence  with  the  petitioner 
forming  the  basis  of  the  withdrawal  and 
the  termination.  (For  the  treatment  in  a 
subsequent  investigation  of  records 
compiled  in  an  investigation  in  which 
the  petition  was  withdrawn,  see  section 
704(a)(1)(B)  or  section  734(a)(1)(B)  of 
the  Act.) 

(2)  Withdrawal  of  petition  based  on 
acceptance  of  quantitative  restriction 
agreements.  In  addition  to  the 
requirements  of  paragraph  (b)(1)  of  this 
section,  if  a  termination  is  based  on  the 
acceptance  of  an  imderstanding  or  other 
kind  of  agreement  to  Umit  the  volume 
of  imports  into  the  United  States  of  the 
subject  merchandise,  the  Secretary  will 
apply  the  provisions  of  section  704(a)(2) 
or  section  734(a)(2)  of  the  Act 
(whichever  is  applicable)  regarding 
public  interest  and  consultations  with 
consiuning  industries  and  producers 
and  workers. 

(c)  Lack  of  interest.  The  Secretary  may 
terminate  an  investigation  based  upon 
lack  of  interest  (see  section  782(h)(1)  of 
the  Act).  Where  the  Secretary  terminates 
an  investigation  imder  this  paragraph, 
the  Secretary  will  publish  the  notice 
described  in  paragraph  (b)(l).of  this 
section. 

(d)  Negative  determination.  An 
investigation  terminates  automatically 
upon  publication  in  the  Federal 
Register  of  the  Secretary's  negative  final 
determination  or  the  Commission's 
negative  preliminary  or  final 
determination. 

(e)  End  of  suspension  of  liquidation. 
When  an  investigation  terminates,  if  the 
Secretary  previously  ordered 
suspension  of  liquidation,  the  Secretary 
will  order  the  suspension  ended  on  the 
date  of  publication  of  the  notice  of 
termination  referred  to  in  paragraph  (b) 
of  this  section  or  on  the  date  of 
publication  of  a  negative  determination 
referred  to  in  paragraph  (d)  of  this 
section,  and  will  instruct  the  Customs 
Service  to  release  any  cash  deposit  or 
bond. 

§  351 .208    Suspension  of  investigation, 
(a)  Introduction.  In  addition  to  the 
imposition  of  duties,  the  Act  also 
permits  the  Secretary  to  suspend  an 
antidumping  or  countervailing  duty 
investigation  by  accepting  a  suspension 
agreement  (referred  to  in  the  WTO 


Agreements  as  an  "undertaking"). 
Briefly,  in  a  suspension  agreement,  the 
exporters  and  producers  or  the  foreign 
govenunent  agree  to  modify  their 
behavior  so  as  to  eliminate  dumping  or 
subsidization  or  the  injury  caused 
thereby.  If  the  Secretary  accepts  a 
suspension  agreement,  the  Secretary 
vnll  "suspend"  the  investigation  and 
thereafter  will  monitor  compliance  with 
the  agreement.  This  section  contains 
rules  for  entering  into  suspension 
agreements  and  procedures  for 
suspending  an  investigation. 

(b)  In  general.  The  Secretary  may 
suspend  an  investigation  imder  section 
704  or  section  734  of  the  Act  and  this 
section. 

(c)  Definition  of  "substantially  all. " 
Under  section  704  and  section  734  of 
the  Act,  exporters  that  account  for 
"substanti^y  all"  of  the  merchandise 
means  exporters  and  producers  that 
have  accounted  for  not  less  than  85 
percent  by  value  or  volimie  of  the 
subject  merchandise  during  the  period 
for  which  the  Secretary  is  measuring 
dumping  or  countervailable 
subsidization  in  the  investigation  or 
such  other  period  that  the  Secretary 
considers  representative. 

(d)  Monitoring.  In  monitoring  a 
suspension  agreement  under  section 
704(c).  secticm  734(c),  or  section  734fl) 
of  the  Act  (agreements  to  eliminate 
injurious  effects  or  to  restrict  the 
volume  of  imports),  the  Secretary  will 
not  be  obliged  to  ascertain  on  a 
continuing  basis  the  prices  in  the 
United  States  of  the  subject 
merchandise  or  of  domestic  like 
products. 

(e)  Exports  not  to  increase  during 
interim  period.  The  Secretary  will  not 
accept  a  suspension  agreement  imder 
section  704(b)(2)  or  section  734(b)(1)  of 
the  Act  (elimination  of  dumping  or 
countervailable  subsidization  or  the 
cessation  of  exports)  unless  the 
agreement  ensures  that  the  quantity  of 
the  subject  merchandise  exported 
during  the  interim  period  set  forth  in 
the  agreement  does  not  exceed  the 
quantity  of  the  merchandise  exported 
during  a  period  of  comparable  duration 
that  the  Secretary  considers 
representative. 

(f)  Procedure  for  suspension  of 
investigation. 

(1)  Submission  of  proposed 
suspension  agreement,  (i)  In  general.  As 
appropriate,  the  exporters  and 
producers  or,  in  an  investigation 
involving  a  nonmarket  economy 
country,  the  government,  must  submit 
to  the  Secretary  a  proposed  suspension 
agreement  within: 


(A)  In  an  antidumping  investigation, 
15  days  after  the  date  of  issuance  of  the 
preUininary  determination,  or 
.  (B)  In  a  countervailing  duty 
investigation,  5  days  after  the  date  of 
issuance  of  the  preliminary 
determination.  Where  a  proposed 
suspension  agreement  is  submitied  in 
an  antidumping  investigation,  an 
exporter  or  producer  or.  in  an 
antidumping  investigation  involving  a 
nonmarket  economy  country,  the 
povemment,  may  request  postponement 
of  the  final  determination  under  section 
735(a)(2)  of  the  Act  (see  §  351.210(e)). 
Where  the  final  determination  in  a 
countervailing  duty  investigation  is 
postponed  under  section  703(g)(2)  or 
section  705(a)(1)  of  the  Act  (see 
§  351.210(b)(3)  and  §  351.210(i)).  the 
time  limits  in  paragraphs  (f)(l)(i), 
(f)(2)(i),  (f)(3).  and  (g)(1)  of  this  section 
appUcable  to  countervailing  duty 
investigations  will  be  extended  to 
coincide  with  the  time  limits  in  such 
paragraphs  applicable  to  antidumping 
investigations. 

(ii)  Special  rule  for  regional  industry 
determination.  If  the  Commission  makes 
a  regional  industry  determination  in  its 
final  affirmative  determination  under 
section  705(b)  or  section  735(b)  of  the 
Act  but  not  in  its  preliminary 
affirmative  determination  under  section 
703(a)  or  section  733(a)  of  the  Act.  the 
exporters  and  producers  or,  in  an 
investigation  involving  a  nonmarket 
economy  country,  the  government,  must 
submit  to  the  Secretary  any  proposed 
suspension  agreement  within  15  days  of 
the  publication  in  the  Federal  Register 
of  the  antidumping  or  countervailing 
duty  order. 

(2)  Notification  and  consultation.  In 
fulfilling  the  requirements  of  section 
704  or  section  734  of  the  Act  (whichever 
is  appUcable),  the  Secretary  will  take 
the  following  actions: 

(i)  In  general.  The  Secretary  will 
notify  aS  parties  to  the  proceeding  of 
the  proposed  suspension  of  an 
investigation  and  provide  to  the 
petitioner  a  copy  of  the  suspension 
agreement  preliminarily  accepted  by  the 
Secretary  (the  agreement  must  contain 
the  procedures  for  monitoring 
compUance  and  a  statement  of  the 
compatibility  of  the  agreement  with  the 
requirements  of  section  704  or  section 
734  of  the  Act)  within: 

(A)  In  an  antidumping  investigation, 
30  days  after  the  date  of  issuance  of  the 
preliminary  determination,  or 

(B)  In  a  countervailing  duty 
investigation,  15  days  after  the  date  of 
issuance  of  the  preliminary 
determination;  or 

(ii)  Special  rule  for  regional  industry 
determination.  If  the  Commission  makes 


a  regional  industry  determination  in  its 
final  affirmative  determination  under 
section  705(b)  or  section  735(b)  of  Uie 
Act  but  not  in  its  preliminary 
affirmative  determination  under  section 
703(a)  or  section  733(a)  of  the  Act,  the 
Secretary,  within  15  days  of  the 
submission  of  a  proposed  suspension 
agreement  under  paragraph  (0(l)(ii)  of 
this  section,  will  notify  all  parties  to  the 
proceeding  of  the  proposed  suspension 
agreement  and  provide  to  the  petitioner 
a  copy  of  the  agreement  preliminarily 
accepted  by  the  Secretary  (such 
agreement  must  contain  the  procedures 
for  monitoring  compliance  and  a 
statement  of  the  compatibilify  of  the 
agreement  with  the  requirements  of 
section  704  or  section  734  of  the  Act); 
and 

(iii)  Consultation.  The  Secretary  will 
consult  with  the  petitioner  concerning 
the  proposed  suspension  of  the 
investigation. 

(3)  Opportunity  for  comment.  The 
Secretary  will  provide  all  interested 
parties  and  United  States  government 
agencies  an  opportunity  to  submit 
written  argument  and  factual 
information  concerning  the  proposed 
suspension  of  the  investigation  within: 
(ij  In  an  antidumping  investigation, 
50  days  after  the  date  of  issuance  of  the 
preliininary  determination, 

(u)  In  a  countervailing  duty 
investigation,  35  days  after  the  date  of 
issuance  of  the  preliminary 
determination,  or 

(iii)  In  a  regional  industry  case 
described  in  paragraph  (f)(l)(ii)  of  this 
section,  35  days  after  the  date  of 
issuance  of  an  order. 

(g)  Acceptance  of  suspension 
agreement. 

(1)  The  Secretary  may  accept  an 
agreement  to  suspend  an  investigation 
within: 

(i)  In  an  antidumping  investigation. 
60  days  after  the  date  of  issuance  of  the 
preliininary  determination, 

(ii)  In  a  countervailing  duty 
investigation,  45  days  after  the  date  of 
issuance  of  the  preliminary 
determination,  or 

(iii)  In  a  regional  industry  case 
described  in  paragraph  (f)(l)(ii)  of  this 
section,  45  days  after  the  date  of 
issuance  of  an  order. 

(2)  If  the  Secretary  accepts  an 
agreement  to  suspend  an  investigation, 
the  Secretary  vrill  take  the  actions 
described  in  section  704(f),  section 
704(m)(3).  section  734(f).  or  section 
734(1)(3)  of  the  Act  (whichever  is 
applicable),  and  will  publish  in  the 
Federal  Register  notice  of  "Suspension 
of  Antidumping  (Countervailing  Duty) 
Investigation,"  including  the  text  of  the 
agreement.  If  the  Secretary  has  not 
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already  published  notice  of  an 
affirmative  preliminary  determination, 
the  Secretary  will  include  that  notice.  In 
accepting  an  agreement,  the  Secretary 
may  rely  on  factual  or  legal  conclusions 
the  Secretary  reached  in  or  after  the 
af&rmative  preliminary  determination. 

(h)  Continuation  of  investigation.  (1) 
A  request  to  the  Secretary  under  section 
704(g)  or  section  734(g)  of  the  Act  for 
the  continuation  of  the  investigation 
must  be  made  in  writing.  In  addition, 
the  request  must  be  simultaneously  filed 
writh  the  Commission,  and  the  requester 
must  so  certify  in  submitting  the  request 
to  the  Secretary. 

(2)  If  the  Secretary  and  the 
Commission  make  affirmative  final 
determinations  in  an  investigation  that 
has  been  continued,  the  suspension 
agreement  will  remain  in  e^ect  in 
accordance  with  the  factual  and  legal 
conclusions  in  the  Secretary's  final 
determination.  If  either  the  Secretary  or 
the  Commission  makes  a  negative  final 
determination,  the  agreement  will  have 
no  force  or  effect. 

(i)  Merchandise  imported  in  excess  of 
allowed  quantity.  (1)  The  Secretary  may 
instruct  the  Customs  Service  not  to 
accept  entries,  or  withdrawals  from 
warehouse,  for  consumption  of  subject 
merchandise  in  excess  of  any  quantity 
allowed  by  a  suspension  agreement 
under  section  704  or  section  734  of  the 
Act,  including  any  quantity  allowed 
during  the  interim  period  (see  paragraph 
(e)  of  this  section). 

(2)  Imports  in  excess  of  the  quantity 
allowed  by  a  suspension  agreement, 
including  any  quantity  allowed  during 
the  interim  period  (see  paragraph  (e)  of 
this  section),  may  be  exported  or 
destroyed  under  Customs  Service 
supervision,  except  that  if  the  agreement 
is  under  section  704(c)(3)  or  section 
734(1)  of  the  Act  (restrictions  on  the 
voliune  of  imports),  the  excess 
merchandise,  with  the  approval  of  the 
Secretary,  may  be  held  for  future 
opening  imder  the  agreement  by  placing 
it  in  a  foreign  trade  zone  or  by  entering 
it  for  warehouse. 

§351 .209    Violation  of  suspension 
aQresment. 

(a)  Introduction.  A  suspension 
agreement  remains  in  effect  until  the 
underlying  investigation  is  terminated 
(see  §§  351.207  and  351.222).  However. 
if  the  Secretary  finds  that  a  suspension 
agreement  has  been  violated  or  no 
longer  meets  the  requirements  of  the 
Act,  the  Secretary  may  either  cancel  or 
revise  the  agreement.  This  section 
contains  rules  regarding  cancellation 
and  revisions  of  suspension  agreements. 

(b)  Immediate  determination.  If  the 
Secretary  determines  that  a  signatory 


has  violated  a  suspension  agreement, 
the  Secretary,  without  providing 
interested  parties  an  opportunity  to 
comment,  will: 

(1)  Order  the  suspension  of 
liquidation  in  accordance  with  section 
704(i)(l)(A)  or  section  734(i)(l)(A)  of  the 
Act  (whichever  is  applicable)  of  all 
entries  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  later  of 
(i)  90  days  before  the  date  of  publication 
of  the  notice  of  cancellation  of  the 
agreement  or  (ii)  the  date  of  first  entry, 
or  withdrawal  from  warehouse,  for 
consumption  of  the  merchandise  the 
sale  or  export  of  which  was  in  violation 
of  the  agreement; 

(2)  If  the  investigation  was  not 
completed  under  section  704(g)  or 
section  734(g)  of  the  Act,  resume  the 
investigation  as  if  the  Secretary  had 
made  an  affirmative  preliminary 
determination  on  the  date  of  publication 
of  the  notice  of  cancellation,  update 
previously  submitted  information  where 
the  Secretary  deems  it  appropriate  to  do 
so,  and  impose  provisional  measures  by 
instructing  the  Customs  Service  to 
require  for  each  entry  of  the  subject 
merchandise  suspended  under 
paragraph  fb)(l)  of  this  section  a  cash 
deposit  or  bond  at  the  rates  determined 
in  the  affirmative  preliminary 
determination; 

(3)  If  the  investigation  was  completed 
under  section  704(g)  or  section  734(g)  of 
the  Act,  issue  an  antidumping  order  or 
countervailing  duty  order  (whichever  is 
applicable),  and,  for  all  entries  subject 
to  suspension  of  liquidation  under 
paragraph  (b)(1)  of  this  section,  instruct 
the  Customs  Service  to  require  for  each 
entry  of  the  merchandise  suspended 
under  this  paragraph  a  cash  deposit  at 
the  rates  determined  in  the  affirmative 
final  determination; 

(4)  Notify  all  persons  who  are  or  were 
parties  to  the  proceeding,  the 
Commission,  and,  if  the  Secretary 
determines  that  the  violation  was 
intentional,  the  Commissioner  of 
Customs;  and 

(5)  Publish  in  the  Federal  Register 
notice  of  "Antidumping  (Countervailing 
Duty)  Order  (Resumption  of 
Antidumping  (Countervailing  Duty) 
Investigation);  Cancellation  of 
Suspension  Agreement." 

(c)  Determination  after  notice  and 
comment.  (1)  If  the  Secretary  has  reason 
to  believe  that  a  signatory  has  violated 
a  suspension  agreement,  or  that  an 
agreement  no  longer  meets  the 
requirements  of  section  704(d)(1)  or 
section  734(d)  of  the  Act,  but  the 
Secretary  does  not  have  sufficient 
information  to  determine  that  a 
signatory  has  violated  the  agreement 
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(see  paragraph  (b)  of  this  section),  the 
Secretary  will  publish  in  the  Federal 
Register  notice  of  "Invitation  for 
Comment  on  Antidimiping 
(Countervailing  Duty)  Suspension 
Agreement." 

(2)  After  publication  of  the  notice 
inviting  comment  and  after 
consideration  of  comments  received  the 
Secretary  will: 

(i)  Determine  whether  any  signatory 
has  violated  the  suspension  agreement; 
or 

(ii)  Determine  whether  the  suspension 
agreement  no  longer  meets  the 
requirements  of  section  704(d)(1)  or 
section  734(d)  of  the  Act. 

(3)  If  the  Secretary  determines  that  a 
signatory  has  violated  the  suspension 
agreement,  the  Secretary  will  take 
appropriate  action  as  described  in 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section. 

(4)  If  the  Secretary  determines  that  a 
suspension  agreement  no  longer  meets 
the  requirements  of  section  704(d)(1)  or 
section  734(d)  of  the  Act,  the  Secretary 
will: 

(i)  Take  appropriate  action  as 
described  in  paragraphs  (b)(1)  through 
(b)(5)  of  this  section;  except  that,  under 
paragraph  (b)(l)(ii)  of  this  section,  the 
Secretary  will  order  the  suspension  of 
liquidation  of  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  later  of  90  days  before  the  date 
of  publication  of  the  notice  of 
suspension  of  liquidation  or  the  date  of 
first  entry,  or  witiidrawal  from 
warehouse,  for  consumption  of  the 
merchandise  the  sale  or  export  of  which 
does  not  meet  the  requirements  of 
section  704(d)(1)  of  the  Act; 

(ii)  Continue  the  suspension  of 
investigation  by  accepting  a  revised 
suspension  agreement  under  section 
704(b)  or  section  734(b)  of  the  Act 
(whether  or  not  the  Secretary  accepted 
the  original  agreement  under  such 
section)  that,  at  the  time  the  Secretary 
accepts  the  revised  agreement,  meets  the 
applicable  requirements  of  section 
704(d)(1)  or  section  734(d)  of  the  Act, 
and  publish  in  the  Federal  Register 
notice  of  "Revision  of  Agreement 
Suspending  Antidumping 
(Countervailing  Duty)  Investigation";  or 

(iii)  Continue  the  suspension  of 
investigation  by  accepting  a  revised 
suspension  agreement  imder  section 
704(c),  section  734(c),  or  section  734(1) 
of  the  Act  (whether  or  not  the  Secretary 
accepted  the  original  agreement  under 
such  section)  that,  at  the  time  the 
Secretary  accepts  the  revised  agreement, 
meets  the  applicable  requirements  of 
section  704(d)(1)  or  section  734(d)  of  the 
Act,  and  publish  in  the  Federal  Register 


notice  of  "Revision  of  Agreement 
Suspending  Antidumping 
(Countervailing  Duty)  Investigation."  If 
the  Secretary  continues  to  suspend  an 
investigation  based  on  a  revised 
agreement  accepted  under  section 
704(c),  section  734(c).  or  section  734(1) 
of  the  Act.  the  Secretary  will  order 
suspension  of  liquidation  to  begin.  The 
suspension  will  not  end  until  the 
Commission  completes  any  requested 
review  of  the  revised  agreement  under 
section  704(h)  or  section  734(h)  of  the 
Act.  If  the  Commission  receives  no 
request  for  review  within  20  days  after 
the  date  of  pubUcation  of  the  notice  of 
the  revision,  the  Secretary  will  order  the 
suspension  of  liquidation  ended  on  the 
21st  day  after  the  date  of  pubUcation. 
and  vrill  instruct  the  Customs  Service  to 
release  any  cash  deposit  or  bond.  If  the 
Commission  undertakes  a  review  under 
section  704(h)  or  section  734(h)  of  the 
Act.  the  provisions  of  sections  704(h)(2) 
and  (3)  and  sections  734(h)(2)  and  (3)  of 
the  Act  will  apply. 

(5)  If  the  Secretary  decides  neither  to 
consider  the  suspension  agreement 
violated  nor  to  revise  the  agreement,  the 
Secretary  will  publish  in  the  Federal 
Register  notice  of  the  Secretary's 
decision  imder  paragraph  (c)(2)  of  this 
section,  including  a  statement  of  the 
factual  and  legal  conclusions  on  which 
the  decision  is  based. 

(d)  Additional  signatories.  If  the 
Secretary  decides  &at  a  suspension 
agreement  no  longer  will  completely 
eliminate  the  injurious  effect  of  exports 
to  the  United  States  of  subject 
merchandise  under  section  704(c)(1)  or 
section  734(c)(1)  of  the  Act,  or  that  the 
signatory  exporters  no  longer  account 
for  substantially  all  of  the  subject 
merchandise,  the  Secretary  may  revise 
the  agreement  to  include  additional 
signatory  exporters. 

(e)  Definition  of  "violation. "  Under 
this  section,  "violation"  means 
noncompliance  with  the  terms  of  a 
suspension  agreement  caused  by  an  act 
or  omission  of  a  signatory,  except,  at  the 
discretion  of  the  Secretary,  an  act  or 
omission  which  is  inadvertent  or 
inconsequential. 

§351.210    Final  detennination. 

(a)  Introduction.  A  "final 
determination"  in  an  antidumping  or 
countervailing  duty  investigation 
constitutes  a  final  decision  by  the 
Secretary  as  to  whether  dumping  or 
countervailable  subsidization  is 
occiming.  If  the  final  determination  is 
negative,  the  proceeding,  including  the 
injury  investigation  conducted  by  the 
Commission,  terminates.  If  the  final 
determination  is  affirmative,  in  most 
instances  the  Commission  issues  a  final 


injury  determination.  In  addition,  if  the 
preliminary  determination  was  negative 
but  the  final  determination  is 
affirmative,  the  Secretary  will  impose 
provisional  measiu«s.  This  section 
contains  rules  regarding  deadlines  for, 
and  postponement  of,  final 
determinations,  contents  of  final 
determinations,  and  the  effects  of  final 
determinations. 

(b)  Deadline  for  final  determination. 
The  deadline  for  a  final  determination 
under  section  705(a)(1)  or  section 
735(a)(1)  of  die  Act  will  be: 

(1)  Normally,  not  later  than  75  days 
after  the  date  of  the  Secretary's 
preliminary  determination  (see  section 
705(a)(1)  or  section  735(a)(1)  of  the  Act); 

(2)  In  an  antidumping  investigation, 
not  later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determination  if  the  Secretary  postpones 
the  final  determination  at  the  request  of: 

(i)  The  petitioner,  if  the  preliminary 
determination  was  negative  (see  section 
735(a)(2)(B)  of  the  Act);  or 

(ii)  Exporters  or  producers  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  if 
the  preliminary  determination  was 
affirmative  (see  section  735(a)(2)(A)  of 
the  Act); 

(3)  In  a  countervailing  duty 
investigation,  not  later  than  165  days 
after  the  preliminary  determination,  if. 
after  the  preliminary  determination,  the 
Secretary  decides  to  investigate  an 
upstream  subsidy  allegation  and 
concludes  that  additional  time  is 
needed  to  investigate  the  allegation  (see 
section  703(g)(2)  of  the  Act);  or 

(4)  In  a  countervailing  duty 
investigation,  the  same  date  as  the  date 
of  the  final  antidumping  determination, 
if: 

(i)  In  a  situation  where  the  Secretary 
simultaneously  initiated  antidumping 
and  countervailing  duty  investigations 
on  the  subject  merchandise  (from  the 
same  or  other  countries),  the  petitioner 
requests  that  the  final  countervailing 
duty  determination  be  postponed  to  the 
date  of  the  final  antidumping 
determination;  and 

(ii)  If  the  final  countervailing  duty 
determination  is  not  due  on  a  later  date 
because  of  postponement  due  to  an 
allegation  of  upstream  subsidies  under 
section  703(g)  of  the  Act  (see  section 
705(a)(1)  of  the  Act). 

(c)  Contents  affinal  determination 
and  publication  of  notice.  The  final 
determination  will  include,  if 
appropriate,  a  final  finding  on  critical 
circumstances  under  section  705(a)(2)  or 
section  735(a)(3)  of  the  Act  (whichever 
is  applicable).  The  Secretary  will 
publish  in  the  Federal  Register  notice  of 
"Affirmative  (Negative)  Final 


Antidumping  (Countervailing  Duty) 
Determination,"  including  the  rates,  if 
any. 

(d)  Effect  of  affirmative  final 
determination.  If  the  final  determination 
is  affirmative,  the  Secretary  will  take  the 
actions  described  in  section  705(c)(1)  or 
section  735(c)(1)  of  the  Act  (whichever 
is  applicable).  In  addition,  in  the  case  of 
a  coimtervailing  duty  investigation 
involving  subject  merchandise  from  a 
country  that  is  not  a  Subsidies 
Agreement  country,  the  Secretary  will 
instruct  the  Customs  Service  to  require 
a  cash  deposit,  as  provided  in  section 
706(a)(3)  of  the  Act,  for  each  entry  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  order  under  section 
706(a)  of  the  Act. 

(e)  Request  for  postponement  affinal 
antidumping  determination.  A  request 
to  postpone  a  final  antidumping 
determination  under  section  735(a)(2)  of 
the  Act  (see  paragraph  (b)(2)  of  this 
section)  must  be  submitted  in  writing 
within  the  scheduled  date  of  the  final 
determination.  The  Secretary'  may  grant 
the  request,  unless  the  Secretary-  finds 
compelling  reasons  to  deny  the  request. 

(f)  Deferral  of  decision  concerning 
upstream  subsidization  to  re\iew. 
Notwithstanding  paragraph  (b)(3)  of  this 
section,  if  the  petitioner  so  requests  in 
writing  and  the  preliminary 
countervailing  duty  determination  was 
affirmative,  the  Secretary',  instead  of 
postponing  the  final  determination,  may- 
defer  a  decision  concerning  upstream 
subsidization  until  the  conclusion  of  the 
first  administrative  review  of  a 
countervailing  duty  order,  if  any  (see 
section  703(g)(2)(B')(i)  of  the  Act) 

(g)  Notification  of  postponement.  If 
the  Secretary-  postpones  a  final 
determination  under  paragraph  (b)(2). 
(b)(3),  or  (b)(4)  of  this  section,  the 
Secretary-  yvill  notify  promptly  ail 
parties  to  the  proceeding  of  the 
postponement,  and  will  publish  in  the 
Federal  Register  notice  of 
"Postponement  of  Final  .Antidumping 
(Countery-ailing  Duty)  Determination." 
stating  the  reasons  for  the 
postponement. 

(h)  Termination  of  suspension  of 
liquidation  in  a  countervailing  duty 
investigation.  If  the  Secretary  postpones 
a  final  counter\  ailing  duty 
determination,  the  Secretary-  will  end 
any  suspension  of  liquidation  ordered 
in  the  preliminary  determination  not 
later  than  120  days  after  the  date  of 
publication  of  the  preliminary- 
determination,  and  Will  not  resume  it 
unless  and  until  the  Secretary-  publishes 
a  countervailing  duty  order. 
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(i)  Postponement  of  final 
countervailing  duty  determination  for 
simultaneous  investigations.  A  request 
by  the  petitioner  to  postpone  a  final 
countervailing  duty  determination  to 
the  date  of  the  final  antidumping 
determination  must  be  submitted  in 
writing  within  five  days  of  the  date  of 
publication  of  the  preliminary 
countervailing  duty  determination  (see 
section  705(a)(1)  and  paragraph  Oj)(4)  of 
this  section). 

(j)  Commission  access  to  information. 
If  the  final  determination  is  affirmative, 
the  Secretary  will  make  available  to  the 
Commission  and  to  employees  of  the 
Commission  directly  involved  in  the 
proceeding  the  information  upon  which 
the  Secretary  based  the  final 
determination  and  that  the  Commission 
may  consider  relevant  to  its  injury 
determination  (see  section  705(c)(1)(A) 
or  section  735(c)(1)(A)  of  the  Act). 

(k)  Effect  of  negative  final 
determination.  An  investigation 
terminates  upon  pubUcation  in  the 
Federal  Reg^er  of  the  Secretary's  or 
the  Commission's  negative  final 
determination,  and  the  Secretary  will 
take  the  relevant  actions  described  in 
section  705(c)(2)  or  section  735(c)(2)  of 
the  Act  (whichever  is  applicable). 

1351^1    AntMumping  order  and 
countwvalling  duty  order. 

(a)  Introduction.  The  Secretary  issues 
an  order  when  both  the  Secretary  and 
the  Commission  (except  in  the  case  of 
merchandise  from  a  non-Subsidies 
Agreement  country)  have  made  final 
affirmative  determinations.  The 
issuance  of  an  order  ends  the 
investigative  phase  of  a  proceeding. 
Generally,  upon  the  issuance  of  an 
order,  importers  no  longer  may  post 
bonds  as  security  for  antidumping  or 
countervailing  duties,  but  instead  must 
make  a  cash  deposit  of  estimated  duties. 
An  order  remains  in  effect  until  it  is 
revoked.  This  section  contains  rules 
regarding  the  issuance  of  orders  in 
general,  as  well  as  special  rules  for 
orders  where  the  Commission  has  found 
a  regional  industry  to  exist. 

(bj  In  general.  Not  later  than  seven 
days  after  receipt  of  notice  of  an 
affirmative  final  injury  determination  by 
the  Commission  imder  section  705(b)  or 
section  735(b)  of  the  Act,  or,  in  a 
countervailing  duty  proceeding 
involving  subject  merchandise  from  a 
cotmtry  not  entitled  to  an  injury  test 
(see  §  351.101(b)),  simultaneously  with 
publication  of  an  affirmative  final 
coimtervailing  duty  determination  by 
the  Secretary,  the  Secretary  will  publish 
in  the  Federal  Register  an 
"Antidiunping  Order"  or 
"Coimtervailing  Duty  Order"  that: 


(1)  Instructs  the  Customs  Service  to 
assess  antidumping  duties  or 
countervailing  duties  (whichever  is 
applicable)  on  the  subject  merchandise, 
in  accordance  with  the  Secretary's 
instructions  at  the  completion  of  each 
review  requested  under  §  351.213(b) 
(administrative  review),  §  351.214(b) 
(new  shipper  review),  or  §  351.215(b) 
(expedited  antidumping  review),  or  if  a 
review  is  not  requested,  in  accordance 
with  the  Secretary's  assessment 
instructions  under  §  351.212(c); 

(2)  Instructs  the  Customs  Service  to 
require  a  cash  deposit  of  estimated 
antidumping  or  countervailing  duties  at 
the  rates  included  in  the  Secretary's 
final  determination;  and 

(3)  Orders  the  suspension  of 
liquidation  ended  for  all  entries  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  the  date  of 
publication  of  the  Commission's  final 
determination,  and  instructs  the 
Customs  Service  to  release  the  cash 
deposit  or  bond  on  those  entries,  if  in 
its  final  determination,  the  Commission 
foimd  a  threat  of  material  injiuy  or 
material  retardation  of  the  establishment 
of  an  industry,  unless  the  Commission 
in  its  final  determination  also  foiuid 
that,  absent  the  suspension  of 
liquidation  ordered  under  section 
703(d)(2)  or  section  733(d)(2)  of  the  Act, 
it  would  have  found  material  injury  (see 
section  706(b)  or  section  736(b)  of  the 
Act). 

(c)  Special  rule  for  regional  industries. 
(1)  In  general.  If  the  Commission,  in  its 
affirmative  final  injury  detennination, 
finds  a  regional  industry  under  section 
771(4)(C)  of  the  Act,  the  Secretary  will, 
to  the  maximum  extent  possible,  modify 
the  contents  of  an  order  in  a  manner 
consistent  with  section  706(c)  or  section. 
736(d)  of  the  Act  (whichever  is 
applicable). 

(2)  Request  for  exception  from  the 
assessment  of  duties.  An  exporter  or 
producer  seeking  an  exception  from  the 
assessment  of  antidumping  or 
countervailing  duties  (see  section  706(c) 
or  section  736(d)  of  the  Act)  must 
submit  a  certification  that  it  did  not 
export  subject  merchandise  for  sale  in 
the  region  concerned  during  the  period 
of  investigation,  and  that  it  will  not  do 
so  in  the  future  so  long  as  the 
antidumping  or  countervailing  duty 
order  is  in  effect.  In  addition,  each  such 
exporter  or  producer  must  submit  a 
certification  from  each  of  its  U.S. 
importers  of  the  subject  merchandise 
that  no  subject  merchandise  of  that 
exporter  or  producer  was  entered  into 
the  United  States  outside  such  region 
and  then  sold  into  the  region  during  or 
after  the  period  of  investigation.  These 


certificates  must  be  submitted  to  the 
Secretary  no  later  than  fifteen  days  after 
the  issuance  of  the  Commission's 
affirmative  final  determination. 

§  351 .21 2    Assessment  of  antidumping  and 
countervailing  duties;  provisional  measures 
deposit  cap;  Interest  on  cartain 
overpayments  and  underpaynients. 

(a)  Introduction.  Unlike  the  systems  of 
some  other  countries,  the  United  States 
uses  a  "retrospective"  assessment 
system  under  which  final  liability  for 
antidumping  and  coimtervailing  duties 
is  determined  after  merchandise  is 
imported.  Generally,  the  amount  of 
duties  to  be  assessed  is  determined  in  a 
review  of  the  order  covering  a  discrete 
period  of  time.  If  a  review  is  not 
requested,  duties  are  assessed  at  the  rate 
established  in  the  completed  review 
covering  the  most  recent  prior  period  or, 
if  no  review  has  been  completed,  the 
cash  deposit  rate  applicable  at  the  time 
merchandise  was  entered.  This  section 
contains  rules  regarding  the  assessment 
of  duties,  the  provisional  measiu>es 
deposit  cap,  and  interest  on  over-  or 
undercoUections  of  estimated  duties. 

(b)  Assessment  of  antidumping  and 
countervailing  duties  as  the  result  of  a 
review. 

(1)  Antidumping  duties.  If  the 
Secretary  has  conducted  a  review  of  an 
antidumping  order  imder  §  351.213 
(administrative  review),  §  351.214  (new 
shipper  review),  or  §  351.215  (expedited 
antidumping  review),  the  Secretary 
normally  will  calculate  an  assessment 
rate  for  each  importer  of  subject 
merchandise  covered  by  the  review.  The 
Secretary  normally  will  calculate  the 
assessment  rate  by  dividing  the 
dumping  margin  found  on  the  subject 
merchandise  examined  by  the  entered 
value  of  such  merchandise  for  normal 
customs  duty  purposes.  The  Secretary 
then  will  instruct  the  Customs  Service 
to  assess  antidumping  duties  by 
applying  the  assessment  rate  to  the 
entered  value  of  the  merchandise. 

(2)  Countervailing  duties.  If  the 
Secretary  has  conducted  a  review  of  a 
coimtervaiUng  duty  order  under 

§  351.213  (administrative  review)  or 
§  351.214  (new  shipper  review),  the 
Secretary  normally  will  instruct  the 
Customs  Service  to  assess 
countervailing- duties  by  applying  the 
rates  included  in  the  final  results  of  the 
review  to  the  entered  value  of  the 
merchandise. 

(c)  Automatic  assessment  of 
antidumping  and  countervailing  duties 
if  no  review  is  requested. 

(1)  If  the  Secretary  does  not  receive  a 
timely  request  for  an  administrative 
review  of  an  order  (see  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  §  351.213),  the 


Secretary,  without  additional  notice, 
will  instruct  the  Customs  Service  to  (i) 
assess  antidumping  duties  or 
countervailing  duties,  as  the  case  may 
be,  on  the  subject  merchandise 
described  in  §  351.213(e)  at  rates  equal 
to  the  rates  determined  in  the  most 
recently  completed  segment  of  the 
proceeding,  and  (ii)  to  continue  to 
collect  the  cash  deposits  previously 
ordered. 

(2)  If  the  Secretary  receives  a  timely 
request  for  an  administrative  review  of 
an  order  (see  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  §  351.213),  the  Secretary  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  or  countervailing 
duties,  and  to  continue  to  collect  cash 
deposits,  on  the  merchandise  not 
covered  by  the  request  in  accordance 
with  paragraph  (c)(1)  of  this  section. 

(3)  The  automatic  assessment 
provisions  of  paragraphs  (c)(1)  and  (c)(2) 
of  this  section  will  not  apply  to  subject 
merchandise  that  is  the  subject  of  a  new 
shipper  review  (see  §  351.214)  or  an 
expedited  antidumping  review  (see 
§351.215). 

(d)  Provisional  measures  deposit  cap. 
This  paragraph  applies  to  subfect 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  before 
the  date  of  publication  of  the 
Commission's  notice  of  an  affirmative 
final  injury  determination  or,  in  a 
countervailing  duty  proceeding  that 
involves  merchandise  from  a  country 
that  is  not  entitled  to  an  injury  test,  the 
date  of  the  Secretary's  notice  of  an 
affirmative  final  countervailing  duty 
determination.  If  the  amount  of  duties 
that  would  be  assessed  by  applying  the 
rates  included  in  the  Secretary's 
affirmative  preliminary  or  affirmative 
final  antidumping  or  countervailing 
duty  determination  ("provisional 
duties")  is  different  from  the  amount  of 
duties  that  would  be  assessed  by 
applying  the  assessment  rate  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  ("final  duties"),  the  Secretary 
will  instruct  the  Customs  Service  to 
disregard  the  difference  to  the  extent 
that  the  provisional  duties  are  less  than 
the  final  duties,  and  to  assess 
antidumping  or  countervaiUng  duties  at 
the  assessment  rate  if  the  provisional 
duties  exceed  the  final  duties. 

(e)  Interest  on  certain  overpayments 
and  underpayments.  Under  section  778 
of  the  Act,  the  Secretary  will  instruct 
the  Customs  Service  to  calculate  interest 
for  each  entry  on  or  after  the  publication 
of  the  order  from  the  date  that  a  cash 
deposit  is  required  to  be  deposited  for 
the  entry  through  the  date  of  liquidation 
of  the  entry. 


§  351 .21 3  Administrative  review  of  orders 
and  suspension  agreements  under  section 
751(a)(1)  of  ttm  Act 

(a)  Introduction.  As  noted  in 

§  351.212(a),  the  United  States  has  a 
"retrospective"  assessment  system 
under  which  final  Uability  for 
antidumping  and  countervailing  duties 
is  determined  after  merchandise  is 
imported.  Although  duty  liability  may 
be  determined  in  the  context  of  other 
types  of  reviews,  the  most  frequently 
used  procedure  for  determining  final 
duty  liability  is  the  administrative 
review  procedure  under  section 
751(a)(1)  of  the  Act.  This  section 
contains  rules  regarding  requests  for 
administrative  reviews  and  the  conduct 
of  such  reviews. 

(b)  Request  for  administrative  review. 
(1)  Each  year  during  the  anniversary  ' 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  a  domestic  interested  party  or  an 
interested  party  described  in  section 
771(9)(B)  of  the  Act  (foreign 
government)  may  request  in  writing  that 
the  Secretary  conduct  an  administrative 
review  under  section  751(a)(1)  of  the 
Act  oT  specified  individual  expHsrters  or 
producers  covered  by  an  order  (except 
for  a  countervailing  duty  order  in  which 
the  investigation  or  prior  administrative 
review  was  conducted  on  an  aggregate 
basis),  if  the  requesting  person  states 
why  the  person  desires  the  Secretary  to 
review  those  particular  exporters  or 
producers. 

(2)  During  the  same  month,  an 
exporter  or  producer  covered  by  an 
order  (except  for  a  countervailing  duty 
order  in  which  the  investigation  or  prior 
administrative  review  was  conducted  on 
an  aggregate  basis]  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review  of  only  that 
person. 

(3)  During  the  same  month,  an 
importer  of  the  merchandise  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review  of 
only  an  exporter  or  producer  (except  for 
a  countervailing  duty  order  in  which  the 
investigation  or  prior  administrative 
review  was  conducted  on  an  aggregate 
basis)  of  the  subject  merchandise 
imported  by  that  importer. 

(4)  Each  year  during  the  anniversary 
month  of  the  publication  of  a 
suspension  of  investigation,  an 
interested  party  may  request  in  writing 
that  the  Secretary  conduct  an 
administrative  review  of  all  producers 
or  exporters  covered  by  an  agreement  on 
which  the  suspension  of  investigation 
was  based. 

(c)  Deferral  of  administrative  review. 
(1)  /n  general.  The  Secretary  may  defer 
the  initiation  of  an  administrative 


review,  in  whole  or  in  part,  for  one  year 
if: 

(i)  The  request  for  administrative 
review  is  accompanied  by  a  request  that 
the  Secretary  defer  the  review,  in  whole 
or  in  part;  and 

(ii)  The  exporter  or  producer  for 
which  deferral  is  requested,  importers  of 
subject  merchandise  of  that  exporter  or 
producer,  domestic  interested  parties, 
or,  in  a  countervailing  duty  proceeding, 
the  foreign  government  do  not  object  to 
the  deferral. 

(2)  Timeliness  of  objection  to  deferral 
An  objection  to  a  deferral  of  the 
initiation  of  administrative  review 
under  paragraph  (c)(l)(ii)  of  this  section 
must  be  submitted  within  15  days  after 
the  end  of  the  anniversary  month  in 
which  the  administrative  review  is 
requested. 

(3)  Procedures  and  deadlines.  If  the 
Secretary  defers  the  initiation  of  an 
administrative  review,  the  Secretary 
will  publish  notice  of  the  deferral  in  the 
Federal  Register.  The  Secretary  will 
initiate  the  administrative  review  in  the 
month  immediately  following  the  next 
aimiversary  month,  and  the  deadline  for 
issuing  preliminary  results  of  review 
(see  paragraph  (h)(1)  of  this  section)  will 
run  from  the  last  day  of  the  next 
anniversary  month. 

(d)  Rescission  of  administrative 
review.  (1)  Withdrawal  of  request  for 
review.  The  Secretary  may  rescind  an 
administrative  review  under  this 
section,  in  whole  or  in  part,  if  a  party 
that  requested  a  review  withdraws  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  notice  of  initiation 
of  the  requested  review. 

(2)  Self-initiated  re\iew  The  Sec  retar> 
may  rescind  an  administrative  review 
that  was  self-initiated  by  the  Secretary 

(3)  No  shipments.  The  Secretan.'  may 
rescind  an  administrative  review,  in 
whole  or  only  with  respect  to  a 
particular  exporter  or  producer,  if  the 
Secretary  concludes  that,  during  the 
period  covered  by  the  review,  there 
were  no  entries,  exports,  or  sales  of  the 
subject  merchandise,  as  the  case  mav  be 

(4)  Notice  of  rescission.  If  the 
Secretary  rescinds  an  administrative 
review  (in  whole  or  in  part),  the 
Secretary  will  publish  in  the  Federal 
Register  notice  of  "Rescission  of 
Antidumping  (Countervailing  Duty) 
Administrative  Review"  or,  if 
appropriate.  "Partial  Rescission  of 
Antidumping  (Countervailing  Duty) 
Administrative  Review  ' 

(e)  Period  of  review.  (1)  Antidumpmi' 
proceedings,  (i)  Except  as  provided  in 
paragraph  (e)(l)(ii)  of  this  section,  an 
administrative  review  under  this  section 
normally  will  cover,  as  appropriate, 
entries,  exports,  or  sales  of  the  subject 
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merchandise  during  the  12  months 
immediately  preceding  the  most  recent 
anniversary  month. 

(ii)  For  requests  received  during  the 
first  anniversary  month  after  publication 
of  an  order  or  suspension  of 
investigation,  an  administrative  review 
under  diis  section  will  cover,  as 
appropriate,  entries,  exports,  or  sales 
during  the  period  firom  the  date  of 
suspension  of  liquidation  under  this 
part  or  suspension  of  investigation  to 
the  end  of  the  month  immediately 
preceding  the  first  anniversary  month. 

(2)  Countervailing  duty  proceedings. 
(i)  Except  as  provided  in  paragraph 
(e)(2)(ii)  of  tl^  section,  an 
administrative  review  under  this  section 
normally  will  cover  entries  or  exports  of 
-  the  subject  merchandise  during  the  most 
recently  completed  calendar  year.  If  the 
review  is  conducted  on  an  aggregate 
basis,  the  Secretary  normally  will  cover 
entries  or  exports  of  the  subject 
merchandise  during  the  most  recently 
completed  fiscal  year  for  the 
government  in  question. 

(ii)  For  requests  received  during  the 
first  anniversary  month  after  publication 
of  an  order  or  suspension  of 
investigation,  an  administrative  review 
under  this  section  will  cover  entries  or 
exports,  as  appropriate,  during  the 
period  from  the  date  of  suspension  of 
liquidation  under  this  part  or 
suspension  of  investigation  to  the  end -of 
the  most  recently  completed  calendar  or 
fiscal  year  as  described  in  paragraph 
(e)(2)(i)  of  this  section. 

(f)  Voluntary  respondents.  In  an 
administrative  review,  the  Secretary 
will  examine  voluntary  respondents  in 
accordance  with  section  782(a]  of  the 
Act  and  §  351.204(d). 

(g)  Protxdures.  The  Secretary  will 
conduct  an  administrative  review  imder 
this  section  in  accordance  with 
$351,221. 

(h)  Time  limits.  (1)  In  general.  The 
Secretary  will  issue  preliminary  results 
of  review  (see  §  351.221(b)(4))  v«thin 
245  days  after  the  last  day  of  the 
anniversary  month  of  the  order  or 
suspension  agreement  for  which  the 
administrative  review  was  requested, 
and  final  results  of  review  (see 
§  351.221(b)(5))  within  120  days  after 
the  date  on  which  notice  of  the 
preliminary  results  was  published  in  the 
Federal  Register. 

(2)  Exception.  If  the  Secretary 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the  time 
specified  in  paragraph  (h)(1)  of  this 
section,  the  Secretary  may  extend  the 
245-day  period  to  365  days  and  may 
extend  the  120-day  period  to  180  days. 
If  the  Secretary  does  not  extend  the  time 
for  issuing  preliminary  results,  the 


Secretary  may  extend  the  time  for 
issuing  final  results  from  120  days  to 
300  days. 

(i)  Possible  cancellation  or  revision  of 
suspension  agreement.  If  during  an 
administrative  review  the  Secretary 
determines  or  has  reason  to  believe  that 
a  signatory  has  violated  a  suspension 
agreement  or  that  the  agreement  no 
longer  meets  the  requirements  of  section 
704  or  section  734  of  the  Act  (whichever 
is  applicable],  the  Secretary  will  take 
appropriate  action  imder  section  704(i) 
or  section  734(i)  of  the  Act  and 
§  351.209.  The  Secretary  may  suspend 
the  time  limit  in  paragraph  (h)  of  this 
section  while  taking  action  under 
§351.209. 

(j)  Absorption  of  antidumping  duties. 
(1)  During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidiunping  order 
under  §351.211,  or  a  determination 
under  §  351.218(d)  (sunset  review),  the 
Secretary,  if  requested  within  30  days  of 
the  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer 
which  is  affiliated  with  such  exporter  or 
producer.  The  Secretary  will  notify  the 
Commission  of  its  findings  regarding 
such  duty  absorption. 

(2)  For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act.  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1996  or  1998. 

(k)  Administrative  reviews  of 
countervailing  duty  orders  conducted 
on  an  aggregate  basis. 

(1)  Request  for  zero  rate.  Where  the 
Secretary  conducts  an  administrative 
review  of  a  coimtervailing  duty  on  an 
aggregate  basis  under  section 
777A(e)(2)(B)  of  the  Act.  the  Secretary 
will  consider  and  review  requests  for 
individual  assessment  and  cash  deposit 
rates  of  zero  to  the  extent  practicable. 
An  exporter  or  producer  that  desires  a 
zero  rate  must  submit: 

(i)  A  certification  by  the  exporter  or 
producer  that  it  received  zero  or  de 
minimis  net  countervailable  subsidies 
during  the  period  of  review; 

(ii)  If  the  exporter  or  producer 
received  a  countervailable  subsidy, 
calculations  demonstrating  that  the 
amount  of  net  countervailable  subsidies 
received  was  de  minimis  during  the 
period  of  review; 

(iii)  If  the  exporter  is  not  the  producer 
of  the  subject  merchandise, 
certifications  from  the  suppliers  and 
producers  of  the  subject  merchandise 


that  those  persons  received  zero  or  de 
minimis  net  countervailable  subsidies 
during  the  period  of  the  review;  and 

(iv)  A  certification  from  the 
government  of  the  affected  country  that 
the  government  did  not  provide  the 
exporter  or  producer  with  more  than  de 
minimis  net  coimtervailable  subsidies 
during  the  period  of  review. 

(2)  Application  of  country-wide 
subsidy  rate.  With  the  exception  of 
assessment  and  cash  deposit  rates  of 
zero  determined  under  paragraph  (k)(l) 
of  this  section,  if,  in  the  final  results  of 
an  administrative  review  under  this 
section  of  a  countervailing  duty  order, 
the  Secretary  calculates  a  single 
country-wide  subsidy  rate  under  section 
777A(e)(2)(B)  of  the  Act,  that  rate  will 
supersede,  for  cash  deposit  purposes,  all 
rates  previously  determined  in  the 
countervailing  duty  proceeding  in 
question. 

§351^14    New  shipper  reviews  under 
section  751(a)(2)(B)  of  the  Act 

(a)  Introduction.  The  URAA 
established  a  new  procediu^  by  which 
so-called  "new  shippers"  can  obtain 
their  own  individual  dmnping  margin 
or  countervailable  subsidy  rate  on  an 
expedited  basis.  In  general,  a  new 
shipper  is  an  exporter  or  producer  that 
did  not  export,  and  is  not  affiliated  with 
an  exporter  or  producer  that  did  export, 
to  the  United  States  diuing  the  period 
of  investigation.  This  section  contains 
rules  regarding  requests  for  new  shipper 
reviews  and  procedures  for  conducting 
such  reviews.  In  addition,  this  section 
contains  rules  regarding  requests  for 
expedited  reviews  by  noninvestigated 
exporters  in  certain  coimtervaiUng  duty 
proceedings  and  procedures  for 
conducting  such  reviews. 

(b)  Request  for  new  shipper  review.  A 
request  for  a  new  shipper  review  under 
section  751(a)(2)(B)  of  the  Act  must 
contain  the  following: 

(1)  If  the  person  requesting  the  review 
is  both  the  exporter  and  producer  of  the 
merchandise,  a  certification  that  the 
person  requesting  the  review  did  not 
export  subject  merchandise  to  the 
United  States  (or,  in  the  case  of  a 
regional  industry,  did  not  export  the 
subject  merchandise  for  sale  in  the 
region  concerned)  during  the  period  of 
investigation; 

(2)  If  the  person  requesting  the  review 
is  the  exporter,  but  not  the  producer,  of 
the  subject  merchandise: 

(i)  The  certification  described  in 
paragraph  (b)(1)  of  this  section;  and 

(ii)  A  certification  from  the  person 
that  produced  or  supplied  the  subject 
merchandise  to  the  person  requesting 
the  review  that  that  producer  or 
suppUer  did  not  export  the  subject 
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merchandise  to  the  United  States  (or,  in 
the  case  of  a  regional  industry,  did  not 
export  the  subject  merchandise  for  sale 
in  the  region  concerned)  during  the 
period  of  investigation: 

(3)(i)  A  certification  that,  since  the 
investigation  was  initiated,  such 
exporter  or  producer  has  not  been 
affiliated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
to  the  United  States  (or  in  the  case  of  a 
regional  industry,  who  exported  the 
subject  merchandise  for  sale  in  the 
region  concerned)  during  the  period  of 
investigation,  including  those  not 
individually  examined  during  the 
investigation; 

(ii)  In  an  antidumping  proceeding 
involving  imports  bom  a  nonmarket 
economy  country,  a  certification  that  the 
export  activities  of  such  exporter  or 
producer  are  not  controlled  by  the 
central  government; 

(4)  Documentation  establishing: 
(i)  The  date  on  which  subject 

merchandise  of  the  exporter  or  producer 
making  the  request  was  first  entered,  or 
withdrawn  from  warehouse,  for 
consiunption,  or,  if  the  exporter  or 
producer  cannot  establish  the  date  of 
first  entry,  the  date  on  which  the 
exporter  or  producer  first  shipped  the 
subject  merchandise  for  export  to  the 
United  States; 

(ii)  The  volume  of  that  and 
subsequent  shipments;  and 

(iii)  The  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States;  and 

(5)  In  the  case  of  a  review  of  a 
coimtervailing  duty  order,  a  certification 
that  the  exporter  or  producer  has 
informed  the  government  of  the 
exporting  country  that  the  government 
will  be  required  to  provide  a  full 
response  to  the  Department's 
questionnaire. 

(c)  Deadline  for  requesting  review.  An 
exporter  or  producer  may  request  a  new 
shipper  review  within  one  year  of  the 
date  referred  to  in  paragraph  (b)(4)(i)  of 
this  section. 

(d)  Time  for  new  shipper  review.  (1) 
In  general.  The  Secretary  will  initiate  a 
new  shipper  review  imder  this  section 
in  the  calendar  month  immediately 
following  the  anniversary  month  or  the 
semiannual  anniversary  month  if  the 
request  for  the  review  is  made  during 
the  6-month  period  ending  with  the  end 
of  the  anniversary  month  or  the 
semiannual  anniversary  month 
(whichever  is  applicable). 

(2)  Semianniiol  anniversary  month. 
The  semiannual  anniversary  month  is 
the  calendar  month  which  is  6  months 
after  the  anniversary  month. 

(3)  Example.  An  order  is  published  in 
January.  The  anniversary  month  would 


be  January,  and  the  semiannual 
anniversary  month  would  be  July.  If  the 
Secretary  received  a  request  for  a  new 
shipper  review  at  any  time  during  the 
period  February-July,  the  Secretary 
would  initiate  a  new  shipper  review  in 
August.  If  the  Secretauy  received  a 
request  for  a  new  shipper  review  at  any 
time  during  the  period  August- January, 
the  Secretary  would  initiate  a  new 
shipper  review  in  February. 

(e)  Suspension  of  liquidation:  posting 
bond  or  security.  When  the  Secretary 
initiates  a  new  shipper  review  under 
this  section,  the  Secretary  will  direct  the 
Customs  Service  to  suspend  liquidation 
of  any  unliquidated  entries  of  the 
subject  merchandise  from  the  relevant 
exporter  or  producer,  and  to  allow,  at 
the  option  of  the  importer,  the  posting, 
until  the  completion  of  the  review,  of  a 
bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  the  subject 
merchandise. 

(f)  Rescission  of  new  shipper  review. 

(1)  Withdrawal  of  request  for  review. 
The  Secretary  may  rescind  a  new 
shipper  review  under  this  section,  in 
whole  or  in  part,  if  a  party  that 
requested  a  review  withdraws  its 
request  not  later  than  60  days  after  the 
date  of  publication  of  notice  of  initiation 
of  the  requested  review. 

(2)  No  shipments.  The  Secretary  may 
rescind  a  new  shipper  review,  in  whole 
or  in  part,  if  the  Secretary  concludes 
that: 

(i)  There  have  been  no  entries, 
exports,  or  sales,  as  appropriate,  during 
the  normal  period  of  review  referred  to 
in  paragraph  (g)  of  this  section;  and 

(ii)  An  expansion  of  the  normal 
period  of  review  to  include  entries, 
exports,  or  sales  would  be  likely  to 
prevent  the  completion  of  the  review 
within  the  time  limits  set  forth  in 
paragraph  (i)  of  this  section. 

(3)  Notice  of  Rescission.  If  the 
Secretary  rescinds  a  new  shipper  review 
(in  whole  or  in  part),  the  Secretary  will 
publish  in  the  Federal  Register  notice  of 
"Rescission  of  Antidumping 
(Countervaihng  Duty)  New  Shipper 
Review"  or,  if  appropriate.  "Partial 
Rescission  of  Antidumping 
(Countervailing  Duty)  New  Shipper 
Review." 

(g)  Period  of  review.  (1)  Antidumping 
proceeding.  In  an  antidumping 
proceeding,  a  new  shipper  review  under 
this  section  normally  will  cover,  as 
appropriate,  entries,  exports,  or  sales 
during  the  following  time  periods: 

(i)  If  the  new  shipper  review  was 
initiated  in  the  month  immediately 
following  the  anniversary  month,  the 
twelve-month  period  immediately 
preceding  the  anniversary  month;  or 


(ii)  If  the  new  shipper  review  was 
initiated  in  the  month  immediately 
following  the  semiannual  anniversary 
month,  the  period  of  review  will  be  the 
six-month  period  immediately 
preceding  the  siemiannual  anniversary 
month. 

(2)  Countervailing  duty  proceeding.  In 
a  countervailing  duty  proceeding,  the 
period  of  review  for  a  new  shipper 
review  under  this  section  will  be  the 
same  period  as  that  specified  in 
§  351.213(e)(2)  for  an  administrative 
review. 

(h)  Procedures.  The  Secretary  will 
conduct  a  new  shipper  review  under 
this  section  in  accordance  with 
§351.221. 

(i)  Time  limits.  (1)  In  general.  Unless 
the  time  limit  is  waived  under 
paragraph  (j)(3)  of  this  section,  the 
Secretarv  will  issue  preliminary  results 
of  review  (see  §  351.221(b)(4))  within 
180  days  after  the  date  on  which  the 
new  shipper  review  was  initiated,  and 
final  results  of  review  (see 
§  351.221(b)(5))  within  90  days  after  the 
date  on  which  the  preliminary  results 
were  issued. 

(2)  Exception.  If  the  Secretary 
concludes  that  a  new  shipper  review  is 
extraordinarily  complicated,  the 
Secretary  may  extend  the  180-day 
period  to  300  days,  and  may  extend  the 
90-day  period  to  150  days 

(j)  Multiple  re\ieHS.  Notwithstanding 
any  other  provision  of  this  subpart,  if  a 
review  (or  a  request  for  a  review)  under 
§351.213  (administrative  review). 
§  351.214  (new  shipper  review), 
§351.215  (expedited  antidumping 
review),  or  §351.216  (changed 
circumstances  review)  covers 
merchandise  of  an  exporter  or  producer 
subject  to  a  review  (or  to  a  request  for 
a  review)  under  this  section,  the 
Secretary  may,  after  consulting  with  the 
exporter  or  producer: 

iD  Rescind,  in  whole  or  in  part,  a 
review  in  progress  under  this  subpart; 

(2)  Decline  to  initiate,  in  whole  or  in 
part,  a  review  under  this  subpart;  or 

(3)  Where  the  requesting  party  agrees 
in  writing  to  waive  the  time  limits  of 
paragraph  (i)  of  this  section,  conduct 
concurrent  reviews,  in  which  case  all 
other  provisions  of  this  section  will 
continue  to  apply  vith  respect  to  the 
exporter  or  producer. 

fk)  Expedited  reviews  in 
countenailing  duty  proceedings  for 
noninvestigated  exporters.  Ill  Request 
for  review.  If.  in  a  countervailing  duty 
investigation,  the  Secretary  Imiited  the 
number  of  exporters  or  producers  to  be 
individually  examined  under  section 
777A(e)(2)('A)  of  the  Act,  an  exporter 
that  was  not  selected  for  individual 
examination  bv  the  Secretary  or  that 
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was  not  accepted  as  a  voluntary 
respondent  (see  §  351.204(d)]  may 
request  a  review  imder  this  section.  A 
request  must  be  accompanied  by  a 
certification  that: 

(i)  The  requester  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation;  and 

(ii)  The  requester  is  not  affiliated  with 
an  exporter  or  producer  that  was 
individually  examined  in  the 
investigation. 

(2)  Deadline  for  requesting  review.  An 
exporter  must  submit  a  request  for  a 
review  under  paragraph  (k)(l)  of  this 
section  within  30  days  of  the  date  of 
publication  in  the  Federal  Register  of 
the  countervailing  duty  order. 

(3)  Conduct  of  review.  The  Secretary 
will  initiate  and  conduct  a  review  in 
accordance  with  the  provisions  of  this 
section  applicable  to  new  shipper 
reviews,  except  that  the  Secretary  vdll 
not  permit  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  imder 
paragraph  (e)  of  this  section. 

{351^5    Expadnsd  antidumping  rtvl«w 
and  aaeurlty  in  N«u  of  estlmatMl  duty  under 
saedon  736(c)  of  the  Act 

(a)  Introduction.  Exporters  and 
producers  individually  examined  in  an 
investigation  normally  cannot  obtain  a 
review  of  entries  until  an  administrative 
review  is  requested.  In  addition,  when 
an  antidumping  order  is  published, 
importers  normally  must  begin  to  make 
a  cash  deposit  of  estimated  antidumping 
duties  upon  the  entry  of  subject 
merchandise.  Section  736(c).  however, 
establishes  a  special  procedure  under 
which  exporters  or  producers  may 
request  an  expedited  review,  and  bonds, 
rather  than  cash  deposits,  may  continue 
to  be  posted  for  a  limited  period  of  time 
if  several  criteria  are  satisfied.  This 
section  contains  rules  regarding  requests 
for  expedited  antidumping  reviews  and 
the  procedures  applicable  to  such 
reviews. 

(b)  In  general.  If  the  Secretary 
determines  that  the  criteria  of  section 
736(c)(1)  of  the  Act  are  satisfied,  the 
Secretary: 

(1)  May  permit,  for  not  more  than  90 
days  after  the  date  of  pubUcation  of  an 
antidiunping  order,  the  posting  of  a 
bond  or  other  seciuity  instead  of  the 
deposit  of  estimated  antidumping  duties 
required  under  section  736(a)(3)  of  the 
Act;  and 

(2)  Will  initiate  an  expedited 
antidumping  review.  Before  making 
such  a  determination,  the  Secretary  will 
make  business  proprietary  information 
available,  and  will  provide  interested 
parties  with  an  opportunity  to  file 
written  comments,  in  accordance  with 
section  736(c)(4)  of  the  Act. 


(c)  Procedures.  The  Secretary  will 
conduct  an  expedited  antidumping 
review  unde];this  section  in  accordance 
with  §351.221. 

S  351 .21 6    Changed  circumstances  review 
under  section  751  (b)  of  the  Act 

(a)  Introduction.  Section  751(b)  of  the 
Act  provides  for  what  is  known  as  a 
"changed  circumstances"  review.  This 
section  contains  rules  regcirding  requests 
for  changed  circumstances  reviews  and 
procedures  for  conducting  such  reviews. 

(b)  Requests  for  changed 
circumstances  review.  At  any  time,  an 
interested  party  may  request  a  changed 
circumstances  review,  under  section 
751(b)  of  the  Act,  of  an  order  or  a 
suspended  investigation. 

(c)  Limitation  on  changed 
circumstances  review.  Unless  the 
Secretary  finds  that  good  cause  exists, 
the  Secretary  will  not  review  a  final 
determination  in  an  investigation  (see 
section  705(a)  or  section  735(a)  of  the 
Act)  or  a  suspended  investigation  (see 
section  704  or  section  734  of  the  Act) 
less  than  24  months  after  the  date  of 
publication  of  notice  of  the  final 
determination  or  the  suspension  of  the 
investigation. 

(d)  Procedures.  If  the  Secretary 
decides  that  changed  circumstances 
sufficient  to  warrant  a  review  exist,  the 
Secretary  will  conduct  a  changed 
circumstances  review  in  accordance 
with  §351.221. 

(e)  Time  limits.  The  Secretary  will 
issue  final  results  of  review  (see 

§  351.221(b)(5))  within  270  days  after 
the  date  on  which  the  changed 
circumstances  review  is  initiated. 

§  351 .21 7    Reviews  to  Impiement  resuits  of 
subsidies  enforcement  proceeding  under 
section  751(g)  of  the  Act 

(a)  Introduction.  Section  751(g) 
provides  a  mechanism  for  incorporating 
into  an  ongoing  countervailing  duty 
proceeding  the  results  of  certain 
subsidy-related  disputes  imder  the  WTO 
Subsidies  Agreement.  Where  the  United 
States,  in  the  WTO,  has  successfully 
challenged  the  "nonactionable"  (e.g., 
noncountervailable)  status  of  a  foreign 
subsidy,  or  where  the  United  States  has 
successfully  challenged  a  prohibited  or 
actionable  subsidy,  the  Secretary  may 
conduct  a  review  to  determine  the 
effect,  if  any,  of  the  successful  outcome 
on  an  existing  countervailing  duty  order 
or  suspended  investigation.  This  section 
contains  rules  regarding  the  initiation 
and  conduct  of  reviews  under  section 
751(g). 

fb)  Violations  of  Article  8  of  the 
Subsidies  Agreement.  If: 

(1)  The  Secretary'  receives  notice  fttim 
the  Trade  Representative  of  a  violation 
of  Article  8  of  the  Subsidies  Agreement; 


(2)  The  Secretary  has  reason  to  believe 
that  merchandise  subject  to  an  existing 
coimtervailing  duty  order  or  suspended 
investigation  is  benefiting  from  the 
subsidy  or  subsidy  program  found  to 
have  been  in  violation  of  Article  8;  and 

(3)  No  administrative  review  is  in 
progress,  the  Secretary  will  initiate  an 
Article  8  violation  review  of  the  order 
or  suspended  investigation  to  determine 
whether  the  subject  merchandise 
benefits  from  the  subsidy  or  subsidy 
program  foimd  to  have  been  in  violation 
of  Article  8  of  the  Subsidies  Agreement. 

(c)  Withdrawal  of  subsidy  or 
imposition  of  countermeasures.  If  the 
Trade  Representative  notifies  the 
Secretary  that,  under  Article  4  or  Article 
7  of  the  Subsidies  Agreement: 

(l)(i)(A)  The  United  States  has 
imposed  countermeasures;  and 

(B)  Such  coimtermeasiues  are  based 
on  the  effects  in  the  United  States  of 
imports  of  merchandise  that  is  the 
subject  of  a  countervailing  duty  order; 
or 

(ii)  A  WTO  member  country  has 
withdrawn  a  countervailable  subsidy 
provided  with  respect  to  merchandise 
subject  to  a  coimtervailing  duty  order, 
then 

(2)  the  Secretary  will  initiate  an 
Article  4/Article  7  review  of  the  order 
to  determine  if  the  amount  of  estimated 
duty  to  be  deposited  should  be  adjusted 
or  the  order  should  be  revoked. 

(d)  Procedures.  The  Secretary  will 
conduct  an  Article  8  violation  review  or 
an  Article  4/Article  7  review  under  this 
section  in  accordance  with  §  351.221. 

(e)  Expedited  reviews.  The  Secretary 
will  conduct  reviews  under  this  section 
on  an  expedited  basis. 

§  351 .21 8    Sunset  reviews  under  section 
751(c)  of  the  Act 

(a)  Introduction.  The  URAA  added  a 
new  procedure,  commonly  referred  to  as 
"sunset  reviews,"  in  section  751(c)  of 
the  Act.  In  general,  no  later  than  once 
every  five  years,  the  Secretary  must 
determine  whether  dumping  or 
countervailable  subsidies  would  be 
likely  to  continue  or  resume  if  an  order 
were  revoked  or  a  suspended 
investigation  were  terminated.  The 
Commission  must  conduct  a  similar 
review  to  determine  whether  injury 
would  be  likely  to  continue  or  resume 
in  the  absence  of  an  order  or  suspended 
investigation.  If  the  determinations 
under  section  751(c)  of  both  the 
Secretary  and  the  Commission  are 
affirmative,  the  order  (or  suspended 
investigation)  remains  in  place.  If  either 
determination  is  negative,  the  order  wall 
be  revoked  (or  the  suspended 
investigation  will  be  terminated).  This 


section  contains  rules  regarding  the 
procedures  for  sunset  reviews. 

(b)  In  general.  The  Secretary  wrill 
conduct  a  sunset  review,  under  section 
751(c)  of  the  Act,  of  each  antidumping 
and  countervailing  duty  order  and 
suspended  investigation,  and,  under 
section  752(b)  or  section  752(c) 
(whichever  is  applicable),  will 
determine  whetber  revocation  of  an 
antidumping  or  countervailing  duty 
order  or  termination  of  a  suspended 
investigation  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
or  a  countervailable  subsidy. 

(c)  Notice  of  initiation  of  review;  early 
initiation.  No  later  than  30  days  before 
the  fifth  aimiversary  date  of  an  order  or 
suspension  of  an  investigation  (see 
section  751(c)(1)  of  the  Act),  the 
Secretary  will  publish  a  notice  of 
initiation  of  a  sunset  review  (see  section 
751(c)(2)  of  the  Act).  The  Secretary  may 
publish  a  notice  of  initiation  at  an 
earlier  date  if  a  domestic  interested 
party  demonstrates  to  the  Secretary's 
satisfaction  that  an  early  initiation 
would  promote  administrative 
efficiency.  However,  if  the  Secretary " 
determines  that  the  domestic  interested 
party  that  requested  early  initiation  is  a 
related  party  or  an  importer  under 
section  771(4)(B)  of  the  Act  and 

§  351.203(e)(4).  ihe  Secretary  may 
decline  the  request  for  early  initiation. 

(d)  Conduct  of  review.  Upon  receipt  of 
responses  to  the  notice  of  initiation  that 
the  Secretary  deems  adequate  to 
conduct  a  sunset  review,  the  Secretary 
will  conduct  a  sunset  review  in 
accordance  with  §351.221. 

(e)  Time  limits.  (1)  In  general.  Unless 
the  review  has  been  completed  under 
section  751(c)(3)  of  the  Act  (no  or 
inadequate  response)  or,  under  section 
751(c)(4)(B)  of  the  Act,  all  respondent 
interested  parties  waived  their 
participation  in  the  Secretary's  sunset 
review,  the  Secretary  will  issue  final 
results  of  review  within  240  days  after 
the  date  on  which  the  review  was 
initiated.  If  the  Secretary  concludes  that 
the  sunset  review  is  extraordinarily 
complicated  (see  section  751(c)(5)(C)  of 
the  Act),  the  Secretary  may  extend  the 
period  for  issuing  final  results  by  not 
more  than  90  days. 

(2)  Transition  orders.  The  time  limits 
described  in  paragraph  (e)(1)  of  this 
section  will  not  apply  to  a  sunset  review 
of  a  transition  order  (see  section 
751(c)(6)  of  the  Act). 

§  351 .21 9  Reviews  of  countervaiiing  duty 
orders  in  connection  with  an  investigation 
under  section  753  of  the  Act 

(a)  Introduction.  Section  753  of  the 
Act  is  a  transition  provision  for 
countervailing  duty  orders  that  were 


issued  under  section  303  of  the  Act 
without  an  injury  determination  by  the 
Commission.  Under  the  Subsidies 
Agreement,  one  country  may  not  impose 
countervailing  duties  on  imports  from 
another  WTO  Member  without  first 
making  a  determination  that  such 
imports  have  caused  injury  to  a 
domestic  industry.  Section  753  provides 
a  mechanism  for  providing  an  injury 
test  with  respect  to  those  "no  injury" 
orders  under  section  303  that  apply  to 
merchandise  from  WTO  Members.  This 
section  contains  rules  regarding  (i) 
requests  for  section  753  investigations 
by  a  domestic  interested  party;  and  (ii) 
the  procedures  that  the  Department  will 
follow  in  reviewing  a  countervailing 
duty  order  and  providing  the 
Commission  with  advice  regarding  the 
amount  and  nature  of  a  countervailable 
subsidy. 

(b)  Notification  of  domestic  interested 
parties.  The  Secretary  will  notify 
directly  domestic  interested  parties  as 
soon  as  possible  after  the  opportunity 
arises  for  requesting  an  investigation  by 
the  Commission  under  section  753  of 
the  Act. 

(c)  Initiation  and  conduct  of  section 
753  review.  Where  the  Secretary  deems 
it  necessary  in  order  to  provide  to  the 
Commission  information  on  the  amount 
or  nature  of  a  countervailable  subsidy 
(see  section  753(b)(2)  of  the  Act),  the 
Secretary  may  initiate  a  section  753 
review  of  the  countervailing  duty  order 
in  question.  The  Secretary  will  conduct 
a  section  753  review  in  accordance  with 
§351.221. 

§  351 .220    Countervaiiing  duty  review  at 
the  direction  of  the  President  under  section 
762  of  the  Act 

At  the  direction  of  the  President  or  a 
designee,  the  Secretary  will  conduct  a 
review  under  section  762(a)(1)  of  the 
Act  to  determine  if  a  countervailable 
subsidy  is  being  provided  with  respect 
to  merchandise  subject  to  an 
understanding  or  other  kind  of 
quantitative  restriction  agreement 
accepted  under  section  704(a)(2)  or 
section  704(c)(3)  of  the  Act.  The 
Secretary  will  conduct  a  review  under 
this  section  in  accordance  with 
§351.221.  If  the  Secreta/y's  final  results 
of  review  under  this  section  and  the 
Commission's  final  results  of  review 
under  section  762(a)(2)  of  the  Act  are 
both  affirmative,  the  Secretary  will  issue 
a  countervailing  duty  order  and  order 
suspension  of  liquidation  in  accordance 
with  section  762(b)  of  the  Act. 

§351.221    Review  procedures. 

(a)  Introduction.  The  procedures  for 
reviews  are  similar  to  those  followed  in 
investigations.  This  section  details  the 


procedures  applicable  to  reviews  in 
general,  as  well  as  procedures  that  are 
unioue  to  certain  types  of  reviews 

(b)  In  general  After  receipt  of  a  timely 
request  for  a  review,  or  on  the 
Secretary's  own  initiative  when 
appropriate,  the  Secretarv'  w  11: 

(1)  Promptly  publish  in  the  Federal 
Register  notice  of  initiation  of  the 
review; 

(2)  Before  or  after  publication  of 
notice  of  initiation  of  the  review,  send 
to  appropriate  interested  parties  or  other 
persons  (or.  if  appropriate,  a  sample  of 
interested  parties  or  other  persons) 
questionnaires  requesting  factual 
information  for  the  review; 

(3)  Conduct,  if  appropriate,  a 
verification  under  §  351.307; 

(4)  Issue  preliminary  results  of 
review,  based  on  the  available 
information,  and  publish  in  the  Federal 
Register  notice  of  the  preliminary 
results  of  review  that  include: 

(!)  The  rates  determined,  if  the  review 
involved  the  determination  of  rates;  and 

(ii)  An  invitation  for  argument 
consistent  with  §  351  309; 

(5)  Issue  final  results  of  review  and 
publish  in  the  Federal  Register  notice  of 
the  final  results  of  review  that  include 
the  rates  determined,  if  the  review 
involved  the  determination  of  rates: 

(6)  If  the  type  of  review  in  question 
involves  a  determination  as  to  the 
amount  of  duties  to  be  assessed, 
promptly  after  publication  of  the  notice 
of  final  results  instruct  the  Customs  • 
Service  to  assess  antidumping  duties  or 
countervailing  duties  (whichever  is 
applicable)  on  the  subject  merchandise 
covered  by  the  review,  except  as 
otherwise  provided  in  §  351.106(c)  with 
respect  to  de  minimis  duties,  and 

(7)  If  the  review  involves  a  revision  to 
the  cash  deposit  rates  for  estimated 
antidumping  duties  or  countervailing 
duties,  instruct  the  Customs  Service  to 
collect  cash  deposits  at  the  revised  rates 
on  future  entries 

(c)  Special  rules  (1)  Admini'itrative 
reviews  and  new  shipper  reviews  In  an 
administrative  review  under  section 
751(a)(1)  of  the  Act  and  ^51  213  and 
a  new  shipper  review  under  section 
751(a)(2)(B)  of  the  Act  and  §  351.214  the 
Secretary: 

(i)  Will  publish  the  notice  of  initiation 
of  the  review  no  later  than  the  last  day 
of  the  month  following  the  anniversary 
month  or  the  semiannual  anniversary 
month  (as  the  case  may  be),  and 

(ii)  Normally  will  send  questionnaires 
no  later  than  30  days  after  the  date  of 
publication  of  the  notice  of  initiation 

(2)  Expedited  antidumping  review   In 
an  expedited  antidumping  review  under 
section  736(c)  of  the  Act  and"^51  215. 
the  Secretarv : 
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(i)  Will  include  in  the  notice  of 
initiation  of  the  review  an  invitation  for 
argument  consistent  with  §  351.309,  and 
a  statement  that  the  Secretary  is 
permitting  the  posting  of  a  bond  or  other 
security  instead  of  a  cash  deposit  of 
estimated  antidumping  duties; 

(ii)  Will  instruct  the  Customs  Service 
to  accept,  instead  of  the  cash  deposit  of 
estimated  antidumping  duties  under 
section  736(a)(3)  of  the  Act,  a  bond  for 
each  entry  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  constmiption  on  or  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  investigation  and  through  the  date 
not  later  than  90  days  after  the  date  of 
publication  of  the  order;  and 

(iii)  WiU  not  issue  preliminary  results 
of  review. 

(3)  Changed  circumstances  review.  In 
a  changed  circumstances  review  under 
section  751(b)  of  the  Act  and  §  351.216. 
the  Secretary: 

(i)  Will  include  in  the  preliminary 
results  of  review  and  the  final  results  of 
review  a  description  of  any  action  the 
Secretary  proposed  based  on  the 
prelimiiiary  or  final  results;  and      I 

(ii)  May  combine  the  notice  of 
initiation  of  the  review  and  the 
preliminary  results  of  review  in  a  single 
notice  if  the  Secretary  concludes  that 
expedited  action  is  warranted. 

(4)  Article  8  Violation  review  and 
Article  4/ Article  7  review.  In  an  Article 
8  ^%)lation  review  or  an  Article  4/ 
Article  7  review  under  section  751(g)  of 
the  Act  and  §  351.217,  the  Secretary: 

(i)  Will  include  in  the  notice  of 
initiation  of  the  review  an  invitation  for 
argument  consistent  with  §  351.309  and 
will  notify  all  parties  to  the  proceeding 
at  the  time  the  Secretary  initiates  the 
review; 

(ii)  Will  not  issue  preliminary  results 
of  review;  and 

(iii)  In  the  final  results  of  review  will 
indicate  the  amoimt,  if  any,  by  which 
the  estimated  duty  to  be  deposited 
should  be  adjusted,  and,  in  an  Article  4/ 
Article  7  review,  any  action,  including 
revocation,  that  the  Secretary  will  take 
based  on  the  final  results. 

(5)  Sunset  review.  In  a  sunset  review 
imder  section  751(c)  of  the  Act  and 
§351.218: 

(i)  The  notice  of  initiation  of  the 
review  will  contain  a  request  for  the 
information  described  in  section 
751(c)(2)  of  the  Act;  and 

(ii)  The  Secretary,  without  issuing 
preliminary  results  of  review,  may  issue 
final  resxilts  of  review  under  paragraphs 
(3)  or  (4)  of  subsection  751(c)  of  the  Act 
if  the  conditions  of  those  paragraphs  are 
satisfied. 


(6)  Section  753  review.  In  a  section 
753  review  under  section  753  of  the  Act 
and  §351.219.  the  Secretary: 

(i)  Will  include  in  the  notice  of 
initiation  of  the  review  an  invitation  for 
argument  consistent  with  §  351.309,  and 
will  notify  all  parties  to  the  proceeding 
at  the  time  the  Secretary  initiates  the 
review;  and 

(ii)  May  decline  to  issue  preliminary 
results  of  review. 

(7)  Countervailing  duty  rtview  at  the 
direction  of  the  President.  In  a 
countervailing  duty  review  at  the 
direction  of  the  President  under  section 
762  of  the  Act  and  §  351.220,  the 
Secretary: 

(i)  Will  include  in  the  notice  of 
initiation  of  the  review  a  description  of 
the  merchandise,  the  period  under 
review,  and  a  summary  of  the  available 
information  which,  if  accurate,  would 
support  the  imposition  of  countervailing 
duties; 

(ii]  Notify  the  Commission  of  the 
initiation  of  the  review  and  the 
preliminary  results  of  review; 

(iii)  Include  in  the  preliminary  results 
of  review  the  countervailable  subsidy,  if 
any,  during  the  period  of  review  and  a 
description  of  official  changes  in  the 
subsidy  programs  made  by  the 
government  of  the  affected  country  that 
affect  the  estimated  countervailable 
subsidy;  and 

(iv)  include  in  the  final  results  of 
review  the  counter  vailable  subsidy,  if 
any,  during  the  period  of  review  and  a 
description  of  official  changes  in  the 
subsidy  programs,  made  by  the 
government  of  the  affected  coimtry  not 
later  than  the  date  of  publication  of  the 
notice  of  preliminary  results,  that  affect 
the  estimated  countervailable  subsidy. 

$351 .222    Revocation  of  orders; 
termination  of  suspended  Investigations. 

(a)  Introduction.  "Revocation"  is  a 
term  of  art  that  refers  to  the  end  of  an 
antidumping  or  countervailing 
proceeding  in  which  an  order  has  been 
issued.  "Termination"  is  the  companion 
term  for  the  end  of  a  proceeding  in 
which  the  investigation  was  suspended 
due  to  the  acceptance  of  a  suspension 
agreement.  Generally,  a  revocation  or 
termination  may  occur  only  after  the 
Department  or  the  Commission  have 
conducted  one  or  more  reviews  imder 
section  751  of  the  Act.  This  section 
contains  rules  regarding  requirements 
for  a  revocation  or  termination;  and 
procedures  that  the  Department  will 
follow  in  determining  whether  to  revoke 
an  order  or  terminate  a  suspended 
investigation. 

(b)  Revocation  or  termination  based 
on  absence  of  dumping.  (1)  The 
Secretary  may  revoke  an  antidumping 


order  or  terminate  a  suspended 
antidumping  investigation  if  the 
Secretary  concludes  that: 

(i)  All  exporters  and  producers 
covered  at  the  time  of  revocation  by  the 
order  or  the  suspension  agreement  have 
sold  the  subject  merchandise  at  not  less 
than  normal  value  for  a  period  of  at  least 
three  consecutive  years;  and 

(ii)  It  is  not  likely  that  those  persons 
will  in  the  future  sell  the  subject 
merchandise  at  less  than  normal  value. 

(2)  The  Secretary  may  revoke  an 
antidimiping  order  in  part  if  the 
Secretary  concludes  that: 

(i)  One  or  more  exporters  or  producers 
covered  by  the  order  have  sold  the 
merchandise  at  not  less  than  normal 
value  for  a  period  of  at  least  three 
consecutive  years; 

(ii)  It  is  not  likely  that  those  persons 
will  in  the  futiue  sell  the  subject 
merchandise  at  less  than  normal  value; 
and 

(iii)  For  any  exporter  or  producer  that 
the  Secretary  previously  has  determined 
to  have  sold  the  subject  merchandise  at 
less  than  normal  value,  the  exporter  or 
producer  agrees  in  writing  to  its 
immediate  reinstatement  in  the  order*  as 
long  as  any  exporter  or  producer  is 
subject  to  the  order,. if  the  Secretary 
concludes  that  the  exporter  or  producer, 
subsequent  to  the  revocation,  sold  the 
subject  merchandise  at  less  than  normal 
value. 

(c)  Revocation  or  termination  based 
on  absence  of  countervailable  subsidy. 
(1)  The  Secretary  may  revoke  a 
coimtervailing  duty  order  or  terminate  a 
suspended  countervailing  duty 
investigation  if  the  Secretary  concludes 
that: 

(i)  The  government  of  the  affected 
country  has  eliminated  all 
coimtervailable  subsidies  on  the  subject 
merchandise  by  abolishing  for  the 
subject  merchandise,  for  a  period  of  at 
least  three  consecutive  years,  all 
programs  that  the  Secretary  has  found 
countervailable; 

(ii)  It  is  not  likely  that  the  government 
of  the  afi'ected  country  will  in  the  future 
reinstate  for  the  subject  merchandise 
those  programs  or  substitute  other 
countervailable  programs;  and 

(iii)  Exporters  and  producers  of  the 
subject  merchandise  are  not  continuing 
to  receive  any  net  countervailable 
subsidy  from  an  abolished  program 
referred  to  in  paragraph  {c)(l)(i)  of  this 
section. 

(2)  The  Secretary  may  revoke  a 
countervailing  duty  order  or  terminate  a 
suspended  countervailing  duty 
investigation  if  the  Secretary  concludes 
that: 

(i)  All  exporters  and  producers 
covered  at  the  time  of  revocation  by  the 


order  or  the  suspension  agreement  have 
not  applied  for  or  received  any  net 
countervailable  subsidy  on  the  subject 
merchandise  for  a  period  of  at  least  five 
consecutive  years;  and 

(ii)  It  is  not  likely  that  those  persons 
will  in  the  future  apply  for  or  receive 
any  net  countervailable  subsidy  on  the 
subject  merchandise  bom  those 
programs  the  Secretary  has  found 
countervailable  in  any  proceeding 
involving  the  affected  country  or  from 
other  countervailable  programs. 

(3)  The  Secretary  may  revoke  a 
countervailing  duty  order  in  part  if  the 
Secretary  concludes  that: 

(i)  One  or  more  exporters  or  producers 
covered  by  the  order  have  not  applied 
for  or  received  any  net  countervailable 
subsidy  on  the  subject  merchandise  for 
a  period  of  at  least  five  consecutive 
years; 

(ii)  It  is  not  likely  that  those  persons 
will  in  the  future  apply  for  or  receive 
any  net  countervailable  subsidy  on  the 
subject  merchandise  from  those 
programs  the  Secretary  has  found 
countervailable  in  any  proceeding 
involving  the  affected  country  or  from 
other  coimtervailable  programs;  and 

(iii)  Except  for  exporters  or  producers 
that  the  Secretary  previously  has 
determined  have  not  received  any  net 
countervailable  subsidy  on  the  subject 
merchandise,  the  exporters  or  producers 
agree  in  writing  to  their  immediate 
reinstatement  in  the  order,  as  long  as 
any  exporter  or  producer  is  subject  to 
the  order,  if  the  Secretary  concludes  that 
the  exporter  or  producer,  subsequent  to 
the  revocation,  has  received  any  net 
coimtervailable  subsidy  on  the  subject 
merchandise. 

(d)  Treatment  of  unreviewed 
intervening  years.  (1)  In  general.  The 
Secretary  will  not  revoke  an  order  or 
terminate  a  suspended  investigation 
under  paragraphs  (b)  or  (c)  of  this 
section  unless  the  Secretary  has 
conducted  a  review  under  this  subpart 
of  the  first  and  third  (or  fifth)  years  of 
the  three-  and  five-year  consecutive 
time  periods  referred  to  in  those 
paragraphs.  The  Secretary  need  not  have 
conducted  a  review  of  an  intervening 
year  (see  paragraph  (d)(2)  of  this 
section).  However,  except  in  the  case  of 
a  revocation  or  termination  under 
paragraph  (c)(1)  of  this  section 
(government  abolition  of 
countervailable  subsidy  programs), 
before  revoking  an  order  or  terminating 
a  suspended  investigation,  the  Secretary 
must  be  satisfied  that,  during  each  of  the 
three  (or  five)  years,  there  were  exports 
to  the  United  States  in  commercial 
quantities  of  the  subject  merchandise  to 
which  a  revocation  or  termination  will 
apply. 


(2)  Intervening  year.  "Intervening 
year"  means: 

(i)  The  second  year  if  revocation  or 
termination  is  conditioned  on  three 
consecutive  years  of  no  sales  at  less  than 
normal  value  or  countervailable 
subsidies;  or 

(ii)  The  second,  third,  or  fourth  year 
if  revocation  or  termination  is 
conditioned  on  five  consecutive  years  of 
no  countervailable  subsidies. 

(e)  Request  for  revocation  or 
termination.  (1)  Antidumping 
proceeding.  During  the  third  and 
subsequent  annual  anniversary  months 
of  the  publication  of  an  antidumping 
order  or  suspension  of  an  antidumping 
investigation,  an  exporter  or  producer 
may  request  in  writing  that  the 
Secretary  revoke  an  order  or  terminate 
a  suspended  investigation  under 
paragraph  (b)  of  this  section  with  regard 
to  that  person  if  the  person  submits  with 
the  request: 

(i)  The  person's  certification  that  the 
person  sold  the  subject  merchandise  at 
not  less  than  normal  value  during  the 
period  of  review  described  in 
§  351.213(e)(1),  and  that  in  the  future 
the  person  will  not  sell  the  merchandise 
at  less  than  normal  value; 

(ii)  The  person's  certification  that, 
during  each  of  the  three  consecutive 
years  referred  to  in  paragraph  (b)  of  this 
section,  the  person  sold  the  subject 
merchandise  to  the  United  States  in 
commercial  quantities;  and 

(iii)  If  applicable,  the  agreement 
regarding  reinstatement  in  the  order  or 
suspended  investigation  described  in 
paragraph  (b)(2)(iii)  of  this  section. 

(2)  Countervailing  duty  proceeding. 

(i)  Diu-ing  the  third  and  subsequent 
annual  anniversary  months  of  the 
publication  of  a  countervailing  duty 
order  or  suspension  of  a  countervailing 
duty  investigation,  the  government  of 
the  affected  country  may  request  in 
writing  that  the  Secretary  revoke  an 
order  or  terminate  a  suspended 
investigation  under  paragraph  (c)(1)  of 
this  section  if  the  government  submits 
with  the  request  its  certification  that  it 
has  satisfied,  during  the  period  of 
review  described  in  §  351.213(e)(2),  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section  regarding  the  abolition  of 
countervailable  subsidy  programs,  and 
that  it  will  not  reinstate  for  the  subject 
merchandise  those  programs  or 
substitute  other  countervailable  subsidy 
programs; 

(ii)  During  the  fifth  and  subsequent 
annual  anniversary  months  of  the 
publication  of  a  countervailing  duty 
order  or  suspended  countervailing  duty 
investigation,  the  government  of  the 
affected  country  may  request  in  writing 
that  the  Secretary  revoke  an  order  or 


terminate  a  suspended  investigation 
under  paragraph  (c)(2)  of  this  section  if 
the  government  submits  with  the 
reguest; 

(A)  Certifications  for  all  exporters  and 
producers  covered  by  the  order  or 
suspension  agreement  that  they  have 
not  applied  for  or  received  any  net 
countervailable  subsidy  on  the  subject 
merchandise  for  a  jseriod  of  at  least  five 
consecutive  years  (see  paragraph 
(c)(2)(i)  of  this  section); 

(B)  Those  exporters'  and  producers' 
certifications  that  they  will  not  apply  for 
or  receive  any  net  countervailable 
subsidy  on  the  subject  merchandise 
from  any  program  the  Secretary  has 
found  countervailable  in  any  proceeding 
involving  the  affected  country  or  from 
other  countervailable  programs  (see 
paragraph  (c)(2)(ii]  of  this  section);  and 

(CTa  certification  from  each  exporter 
or  producer  that,  during  each  of  the  five 
consecutive  years  referred  to  in 
paragraph  (c)(2)  of  this  section,  that 
person  sold  the  subject  merchandise  to 
the  United  States  in  commercial 
quantities;  or 

(iii)  During  the  fifth  and  subsequent 
annual  anniversary  months  of  the 
pubhcation  of  a  countervailing  duty 
order,  an  exporter  or  producer  may 
request  in  writing  that  the  Secretary 
revoke  the  order  with  regard  to  that 
person  if  the  person  submits  with  the 
request: 

(A)  A  certification  that  the  person  has 
not  applied  for  or  received  any  net 
countervailable  subsidy  on  the  subject 
merchandise  for  a  period  of  at  least  five 
consecutive  years  (see  paragraph 
(c)(3)(i)  of  this  section),  including 
calculations  demonstrating  the  basis  for 
the  conclusion  that  the  person  received 
zero  or  de  minimis  net  counter\ailable 
subsidies  during  the  review  period  of 
the  administrative  review  in  connedion 
with  which  the  person  has  submitted 
the  request  for  revocation; 

(B)  A  certification  that  the  person  will 
not  apply  for  or  receive  any  net 
countervailable  subsidy  on  the  subject 
merchandise  from  any  program  the 
Secretary  has  found  counter\aiiable  in 
any  proceeding  involving  the  affected 
country  or  from  other  counter\ailable 
programs  (see  paragraph  (c)(3)(ii)  of  this 
section); 

(C)  The  person's  certification  that, 
during  each  of  the  five  consecutive 
years  referred  to  in  paragraph  (c)(3)  of 
this  section,  the  person  sold  the  subject 
merchandise  to  the  United  States  in 
commercial  quantities;  and 

(D)  The  agreement  described  in 
paragraph  (c)(3)(iii)  of  this  section 
(reinstatement  in  order). 

(f)  Procedures.  (1)  Upon  receipt  of  a 
timely  request  for  revocation  or 
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tennination  under  paragraph  (e)  of  this 
section,  the  Secretary  will  consider  the 
request  as  including  a  request  for  an 
administrative  review  and  will  initiate 
and  conduct  a  review  under  §  351.213. 

(2)  In  addition  to  the  requirements  of 
§  351.221  regarding  the  conduct  of  an 
administrative  review,  the  Secretary 
wiU: 

(i)  Publish  with  the  notice  of 
initiation  under  §  351.221(b)(1),  notice 
of  "Request  for  Revocation  of  Order  (in 
part)"  or  "Request  for  Termination  of 
Suspended  Investigation"  (whichever  is 
applicable); 

(ii)  Conduct  a  verification  under 
§351.307; 

(iii)  Include  in  the  preliminary  results 
of  review  under  §  351.221(b)(4)  the 
Secretary's  decision  whether  there  is  a 
reasonable  basis  to  believe  that  the 
requirements  for  revocation  or 
termination  are  met; 

(iv)  If  the  Secretary  decides  that  there 
is  a  reasonable  basis  to  believe  that  the 
requirements  for  revocation  or 
termination  are  met,  publish  with  the 
notice  of  preliminary  results  of  review 
under  §  351.221(b)(4)  notice  of  "Intent 
to  Revoke  Order  (in  Part)"  or  "Intent  to 
Terminate  Suspended  Investigation" 
(whichever  is  applicable); 

(v)  Inchide  in  the  final  results  of 
review  under  §  351.221(b)(5)  the 
Secretary's  final  decision  whether  the 
requirements  for  revocation  or 
termination  are  met;  and 

(vi)  If  the  Secretary  determines  that 
the  requirements  for  revocation  or 
termination  are  met,  publish  with  the 
notice  of  final  results  of  review  under 
S  351.221(b)(5)  notice  of  "Revocation  of 
Order  (in  Part)"  or  "Tennination  of 
Suspended  Investigation"  (whichever  is 
applicable). 

(3)  If  the  Secretary  revokes  an  order  in 
whole  or  in  part,  the  Secretary  will 
order  the  suspension  of  liquidation 
terminated  for  the  merchandise  covered 
by  the  revocation  on  the  first  day  after 
the  period  under  review,  and  will 
instruct  the  Customs  Service  to  release 
any  cash  deposit  or  bond. 

(g)  Revocation  or  termination  based 
on  changed  circumstances.  (1)  The 
Secretary  may  revoke  an  order,  in  whole 
or  in  part,  or  terminate  a  suspended 
investigation  if  the  Secretary  concludes 
that: 

(i)  Producers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be 
revoked)  or  suspended  investigation 
pertains  have  expressed  a  lack  of 
interest  in  the  order,  in  whole  or  in  part, 
or  suspended  investigation  (see  section 
782(h)  of  the  Act);  or 
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(ii)  Other  changed  circumstances 
sufficient  to  warrant  revocation  or 
termination  exist. 

(2)  If  at  any  time  the  Secretary 
concludes  froni  the  available 
information  that  changed  circumstances 
sufficient  to  warrant  revocation  or 
tennination  may  exist,  the  Secretary 
will  conduct  a  changed  circumstances 
review  under  §  351.216. 

(3)  In  addition  to  the  requirements  of 
§  351.221,  the  Secretary  will: 

(i)  Publish  with  the  notice  of 
initiation  (see  §  353.221(b)(1),  notice  of 
"Consideration  of  Revocation  of  Order 
(in  Part)"  or  "Consideration  of 
Termination  of  Suspended 
Investigation"  (whichever  is  applicable); 

(ii)  If  the  Secretary's  conclusion 
regarding  the  possible  existence  of 
changed  circimistances  (see  paragraph 
(g)(2)  of  this  section),  is  not  based  on  a 
request,  the  Secretary,  not  later  than  the 
date  of  publication  of  the  notice  of 
"Consideration  of  Revocation  of  Order 
(in  Part)"  or  "Consideration  of 
Termination  of  Suspended 
Investigation"  (whichever  is  applicable) 
(see  paragraph  (g)(3){i)  of  this  section), 
will  serve  written  notice  of  the 
consideration  of  revocation  or 
tennination  on  each  interested  party 
listed  on  the  Department's  service  list 
and  on  any  other  person  that  the 
Secretary  has  reason  to  believe  is  a 
domestic  interested  party; 

(iii)  Conduct  a  venfication,  if 
appropriate,  under  §  351.307; 

liv)  Include  in  the  preliminary  results 
of  review,  under  §  351.221(b)(4),  the 
Secretary's  decision  whether  there  is  a 
reasonable  basis  to  believe  that  changed 
circumstances  warrant  revocation  or 
tennination; 

(v)  If  the  Secretary's  preliminary 
decision  is  that  changed  circumstances 
warrant  revocation  or  termination, 
publish  with  the  notice  of  preliminary 
results  of  review,  under  §  351.221(b)(4), 
notice  of  "Intent  to  Revoke  Order  (in 
Part)"  or  "Intent  to  Tenninate 
Suspended  Investigation"  (whichever  is 
applicable); 

(vi)  Include  in  the  Pnal  results  of 
review,  under  §  351.221(b)(5),  the 
Secretary's  final  decision  whether 
changed  circumstances  warrant 
revocation  or  tennination;  and 

(vii)  If  the  Secretary  detennines  that 
changed  circumstances  warrant 
revocation  or  tennination,  publish  with 
the  notice  of  final  results  of  review, 
under  §  351.221(b)(5),  notice  of 
"Revocation  of  Order  (in  Part)"  or 
"Termination  of  Suspended 
Investigation"  (whichever  is  applicable). 

(4)  If  the  Secretary  revokes  an  order, 
in  whole  or  in  part,  under  paragraph  (g) 
of  this  section,  the  Secretary  will  order 


the  suspension  of  liquidation  ended  for 
the  merchandise  covered  by  the 
revocation  on  the  effective  date  of  the 
notice  of  revocation,  and  will  instruct 
the  Customs  Service  to  release  any  cash 
deposit  or  bond. 

(h)  Revocation  or  tennination  based 
on  injury  reconsideration.  If  the 
Commission  determines  in  a  changed 
circumstances  review  imder  section 
751(b)(2)  of  the  Act  that  the  revocation 
of  an  order  or  termination  of  a 
suspended  investigation  is  not  likely  to 
lead  to  continuation  or  reciurence  of 
material  injury,  the  Secretary  will 
revoke,  in  whole  or  in  part,  the  order  or 
terminate  the  suspended  investigation, 
and  will  publish  in  the  Federal  Register 
notice  of  "Revocation  of  Order  (in  Part)" 
or  "Termination  of  Suspended 
Investigation"  (whichever  is  applicable). 

(i)  Revocation  or  termination  oased  on 
sunset  review.  (1)  In  general.  In  the  case 
of  a  simset  review  imder  §  351.218,  the 
Secretary  will  revoke  an  order  or 
terminate  a  suspended  investigation, 
unless: 

(i)  The  Secretary  makes  a 
determination  that  revocation  or 
termination  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy  or  dumping  (see 
section  752(b)  and  section  752(c)  of  the 
Act);  and 

(ii)  The  Commission  makes  a 
determination  that  revocation  or 
termination  would  be  Ukely  to  lead  to 
continuation  or  recurrence  of  material 
injury  (see  section  752(a)  of  the  Act). 

(2)  Exception  for  transition  orders. 
Before  January  1,  2000,  the  Secretary 
will  not  revoke  a  transition  order  (see 
section  751(c)(6)  of  the  Act)  as  the  result 
of  a  sunset  review  under  §  351.218. 

(j)  Revocation  of  countervailing  duty 
order  based  on  Commission  negative 
determination  under  section  753  of  the 
Act.  Upon  being  notified  by  the 
Commission  that: 

(1)  The  Commission  has  determined 
that  an  industry  in  the  United  States  is 
not  likely  to  be  materially  injured  if  the 
countervailing  duty  order  in  question  is 
revoked  (see  section  753(a)(1)  of.the 
Act);  or 

(2)  A  domestic  interested  party  did 
not  make  a  timely  request  for  an 
investigation  under  section  753(a)  of  the 
Act  (see  section  753(a)(3)  of  the  Act),  the 
Secretary  will  revoke  the  countervailing 
duty  order  in  question,  and  will  order 
the  refund,  with  interest,  of  any 
estimated  countervailing  duties 
collected  during  the  period  liquidation 
was  suspended  under  section  753(a)(4) 
of  the  Act. 

(k)  Revocation  based  on  Article  4/ 
Article  7  review.  (\)  In  general.  The 
Secretary  may  revoke  a  countervailing 


duty  order,  in  whole  or  in  part, 
following  an  Article  4/ Article  7  review 
under  §  351.217(c),  due  to  the 
imposition  of  countermeasiues  by  the 
United  States  or  the  withdrawal  of  a 
countervailable  subsidy  by  a  WTO 
member  country  (see  section  751(g)(2)  of 
the  Act). 

(2)  Additional  Requirements.  In 
addition  to  the  requirements  of 
§  351.221,  if  the  Secretary  determines  to 
revoke  an  order  as  the  result  of  an 
Article  4/Article  7  review,  the  Secretary 
will: 

(i)  Conduct  a  verification,  if 
appropriate,  under  §  351.307; 

(ii)  Include  in  the  final  results  of 
review,  under  §  351.221(b)(5),  the 
Secretary's  final  decision  whether  the 
order  should  be  revoked; 

(iii)  If  the  Secretary's  final  decision  is 
that  the  order  should  be  revoked: 

(A)  Determine  the  effective  date  of  the 
revocation; 

(B)  Publish  with  the  notice  of  final 
results  of  review,  under  §  351.221(b)(5), 
a  notice  of  "Revocation  of  Order  (in 
Part),"  that  will  include  the  effective 
date  of  the  revocation;  and 

(C)  Order  any  suspension  of 
hquidation  ended  for  merchandise 
covered  by  the  revocation  that  was 
entered  on  or  after  the  effective  date  of 
the  revocation,  and  instruct  the  Customs 
Service  to  release  any  cash  deposit  or 
bond. 

(1)  Revocation  under  section  129.  The 
Secretary  may  revoke  an  order  under 
section  129  of  the  URAA 
(implementation  of  WTO  dispute 
settlement). 

(m)  Transition  rule.  In  the  case  of  time 
periods  that,  under  section  291(a)(2)  of 
the  URAA,  are  subject  to  review  under 
the  provisions  of  the  Act  prior  to  its 
amendment  by  the  URAA,  and  for 
purposes  of  determining  whether  the 
three-  or  five-year  requirements  of 
paragraphs  (b)  and  (c)  of  this  section  are 
satisfied,  the  following  rules  will  apply: 

(1)  Antidumping  proceedings.  The 
Secretary  will  consider  sales  at  not  less 
than  foreign  market  value  to  be 
equivalent  to  sales  at  not  less  tiian 
normal  value. 

(2)  Countervailing  duty  proceedings. 
The  Secretary  will  consider  the  absence 
of  a  subsidy,  as  defined  in  section 
771(5)  of  the  Act  prior  to  its  amendment 
by  the  URAA,  to  be  equivalent  to  the 
absence  of  a  countervailable  subsidy,  as 
defined  in  section  771(5)  of  the  Act,  as 
amended  by  the  URAA. 

(n)  Cross-reference.  For  the  treatment 
in  a  subsequent  investigation  of 
business  proprietary  information 
submitted  to  the  Secretary  in  connection 
with  a  changed  cirCimistances  review 
under  §  351.216  or  a  sunset  review 


under  §  351.218  that  results  in  the 
revocation  of  an  order  (or  termination  of 
a  suspended  investigation)  see  section 
777(b)(3)  of  the  Act. 

§  351 .223    Procedures  for  Initiation  of 
downstream  product  monitoring. 

(a)  Introduction.  Section  780  of  the 
Act  establishes  a  mechanism  for 
monitoring  imports  of  "downstream 
products."  In  general,  section  780  is 
aimed  at  situations  where,  following  the 
issuance  of  an  antidimiping  or 
countervailing  duty  order  on  a  product 
that  is  used  as  a  component  in  another 
product,  exports  to  the  United  States  of 
that  other  (or  "downstieam")  product 
increase.  Although  the  Department  is 
responsible  for  determining  whether 
trade  in  the  downstream  product  should 
be  monitored,  the  Commission  is 
responsible  for  conducting  the  actual 
monitoring.  The  Commission  must 
report  the  results  of  its  monitoring  to  the 
Department,  and  the  Department  must 
consider  the  reports  in  determining 
whether  to  self-initiate  an  antidumping 
or  countervailing  duty  investigation  on 
the  downstream  product.  This  section 
contains  rules  regarding  applications  for 
the  initiation  of  downstream  product 
monitoring  and  decisions  regarding 
such  applications. 

(b)  Contents  of  application.  An 
application  to  designate  a  downstream 
product  for  monitoring  under  section 
780  of  the  Act  must  contain  the 
following  information,  to  the  extent 
reasonably  available  to  the  applicant: 

(1)  The  name  and  address  of  the 
person  requesting  the  monitoring  and  a 
description  of  the  article  it  produces 
which  is  the  basis  for  filing  its 
application; 

(2)  A  detailed  description  of  the 
downstream  product  in  question; 

(3)  A  detailed  description  of  the 
component  product  that  is  incorporated 
into  the  downstream  product,  including 
the  value  of  the  component  part  in 
relation  to  the  value  of  the  downstream 
product,  and  the  extent  to  which  the 
component  part  has  been  substantially 
transformed  as  a  result  of  its 
incorporation  into  the  downstream 
product; 

(4)  The  name  of  the  country  of 
production  of  both  the  downstream  and 
component  products  and  the  name  of 
any  intermediate  country  from  which 
the  merchandise  is  imported; 

(5)  The  name  and  aadress  of  all 
known  producers  of  component  parts 
and  downstream  products  in  the 
relevant  countries  and  a  detailed 
description  of  any  relationship  between 
such  producers; 

(6)  Whether  the  component  part  is 
already  subject  to  monitoring  to  aid  in 


the  enforcement  of  a  bilateral 
arrangement  within  the  meaning  of 
section  804  of  the  Trade  and  Tariff  Act 
of  1984; 

(7)  A  list  of  all  antidumping  or 
countervailing  dujy  investigations  that 
have  been  susjjended,  or  antidumping 
or  countervailing  duty  orders  that  have 
been  issued,  on  merchandise  that  is 
related  to  the  component  part  and  that 
is  manufactured  in  the  same  foreign 
country  in  which  the  component  part  is 
manufactured; 

(8)  A  list  of  all  antidumping  or 
countervailing  duty  investigations  that 
have  been  suspended,  or  antidumping 
or  countervailing  duty  orders  that  have 
been  issued,  on  merchandise  that  is 
manufactured  or  exported  by  the 
manufacturer  or  exporter  of  the 
component  part  and  that  is  similar  in 
description  and  use  to  the  component 
part;  and 

(9)  The  reasons  for  suspecting  that  the 
imposition  of  antidumping  or 
counter\'ailing  duties  has  resulted  in  a 
diversion  of  exports  of  the  component 
part  into  increased  production  and 
exportation  to  the  United  States  of  the 
downstream  product. 

(c)  Determination  of  sufficiency  of 
application.  Within  14  days  after  an 
application  is  filed  under  paragraph  (b) 
of  this  section,  the  Secretary  will  rule  on 
the  sufficiency  of  the  application  by 
making  the  determinations  described  in 
section  780(a)(2)  of  the  Act. 

(d)  Notice  of  Determination.  The 
Secretary  will  publish  in  the  Federal 
Register  notice  of  each  affirmative  or 
negative  "monitoring"  determination 
made  under  section  780(a)(2)  of  the  Act, 
and  if  the  determination  under  section 
780(a)(2)(A)  of  the  .\ct  and  a 
determination  made  under  any  clause  of 
section  780(a)(2)(B)  of  the  .^ct  are 
affirmative,  will  transmit  to  the 
Commission  a  copy  of  the  determination 
and  the  application  The  Secretary'  will 
make  available  to  the  Commission,  and 
to  its  employees  directly  involved  in  the 
monitoring,  the  information  upon  which 
the  Secretary  based  the  initiation 

§  351 .224    Disclosure  of  calculations  and 
procedures  for  ttie  correction  of  ministerial 
errors. 

(a)  Introduction.  In  the  interests  uf 
transparency,  the  Department  has  long 
had  a  practice  of  providing  parties  with 
the  details  of  its  antidumping  and 
counter\ailing  duty  calculations  This 
practice  has  come  to  be  referred  to  as  a 
"disclosure."  This  section  contains 
rules  relating  to  requests  for  disclosure 
and  procedures  for  correcting 
ministerial  enors. 

(b)  Disclosure.  The  Secretary  will 
disclose  to  a  party  to  the  proceeding 
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cakuktioiis  perfcnmed,  if  any,  in 
connection  with  a  preliminary 
detennination  under  section  703(b)  or 
section  733(b)  of  the  Act,  a  final 
determination  under  section  705(a)  or 
section  735(a)  of  the  Act,  and  a  final 
results  of  a  review  under  section  736(c). 
section  751,  or  section  753  of  the  Act. 
normally  within  five  days  after  the  date 
of  any  public  announcement  or,  if  there 
is  no  public  announcement  of.  within 
five  days  after  the  date  of  publication  of. 
the  preliminary  determination,  final 
determination,  or  final  results  of  review 
(whichever  is  applicable).  The  Secretary 
will  disclose  to  a  party  to  the 
proceeding  calculation  performed,  if 
any.  in  connection  with  a  preliminary 
results  of  review  under  section  751  or 
section  753  of  the  Act,  normally  not 
later  than  ten  days  after  the  date  of  the 
public  announcement  of,  or,  if  there  is 
no  public  announcement,  within  five 
days  after  the  date  of  publication  of,  the 
preliminary  results  of  review. 

(c)  (Comments  regarding  ministerial 
errors.  (1)  In  general.  A  party  to  the 
proceeding  to  whom  the  Secretary  has 
disclosed  calculations  performed  in 
connection  with  a  preliminary 
determination  may  submit  comments 
concerning  a  significant  ministerial 
error  in  such  caloilations.  A  party  to  the 
proceeding  to  whom  the  Secretary  has 
disclosed  calculations  performed  in 
connection  with  a  final  detennination  or 
the  final  results  of  a  review  may  submit 
comments  concerning  any  ministerial 
error  in  such  calculations.  The  Secretary 
will  not  consider  comments  concerning 
ministerial  errors  made  in  the 
preliminary  results  of  a  review. 

(2)  Time  limits  for  submitting 
comments.  A  party  to  the  proceeding 
must  file  comments  concerning 
ministerial  errors  within  five  days  after 
the  earlier  of  (i)  the  date  on  which  the 
Secretary  released  disclosure  documents 
to  that  party,  or  (ii)  the  date  on  which 
the  Secretary  held  a  disclosure  meeting 
with  that  party. 

(3)  Replies  to  comments.  Replies  to 
comments  submitted  imder  paragraph 
(c)(1)  of  this  section  must  be  filed 
within  five  days  after  the  date  on  which 
the  comments  were  filed  with  the 
Secretary.  The  Secretary  will  not 
consider  replies  to  comments  submitted 
in  connection  with  a  preliminary 
determination. 

(4)  Extensions.  A  party  to  the 
proceeding  may  request  an  extension  of 
the  time  limit  for  filing  comments 
concerning  a  ministerial  error  in  a  final 
determination  or  final  results  of  review 
under  section  351.302(c)  within  three 
days  after  the  date  of  any  pubUc 
announcement,  or,  if  there  is  no  public 
annoimcement,  within  five  days  after 


the  date  of  publication  of  the  final 
determination  or  final  results  of  review, 
as  applicable.  The  Secretary  will  not 
extend  the  time  limit  for  filing 
comments  concerning  a  significant 
ministerial  error  in  a  preliminary 
determination. 

(d)  Contents  of  comments  and  replies. 
Comments  filed  imder  paragraph  (c)(1) 
of  this  section  must  explain  the  alleged 
ministerial  error  by  reference  to 
applicable  evidence  in  the  official 
record,  and  must  present  what,  in  the 
party's  view,  is  the  appropriate 
correction.  In  addition,  comments 
concerning  a  preliminary  determination 
must  demonstrate  how  the  alleged 
ministerial  error  is  significant  (see 
paragraph  (g)  of  this  section,  by 
illustrating  the  effect  on  individual 
weighted-average  dumping  margin  or 
coimtervailable  subsidy  rate,  the  all- 
others  rate,  or  the  country- wide  subsidy 
rate  (whichever  is  applicable).  Replies 
to  any  comments  must  be  limited  to 
issues  raised  in  such  comments. 

(e)  Corrections.  The  Secretary  will 
analyze  any  comments  received  and,  if 
appropriate,  correct  any  significant 
ministerial  error  by  amending  the 
preliminary  determination,  or  correct 
any  ministerial  error  by  amending  the 
final  determination  or  the  final  results 
of  review  (whichever  is  applicable). 
Where  practicable,  the  Secretary  will 
announce  publicly  the  issuance  of  a 
correction  notice,  and  normally  will  do 
so  within  30  days  after  the  date  of 
public  announcement,  or,  if  there  is  no 
public  annoimcement,  within  30  days 
after  the  date  of  publication,  of  the 
preliminary  determination,  final 
determination,  or  final  results  of  review 
(whichever  is  applicable).  In  addition, 
the  Secretary  will  publish  notice  of  such 
corrections  in  the  Federal  Register.  A 
correction  notice  will  not  alter  the 
anniversary  month  of  an  order  or 
suspended  investigation  for  purposes  of 
requesting  an  administrative  review  (see 
§  351.213)  or  a  new  shipper  review  (see 
§  351.214)  or  initiating  a  sunset  review 
(see  §351.218). 

(f)  Definition  of  "ministerial  error." 
Under  this  section,  ministerial  error 
means  an  error  in  addition,  subtraction, 
or  other  arithmetic  function,  clerical 
error  resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial. 

(g)  Definition  of  "significant 
ministerial  error. "  Under  this  section, 
significant  ministerial  error  means  a 
ministerial  error  (see  paragraph  (f)  of 
this  section),  the  correction  of  which, 
either  singly  or  in  combination  with 
other  errors: 


(1)  Would  result  in  a  change  of  at  least 
five  absolute  percentage  points  in,  but 
not  less  than  25  percent  of,  the 
weighted-average  dimiping  margin  or 
the  coimtervailable  subsidy  rate 
(whichever  is  applicable)  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or 

(2)  Would  result  in  a  difference 
between  a  weighted-average  dumping 
margin  or  coimtervailable  subsidy  rate 
(whichever  is  applicable)  of  zero  (or  de 
minimis)  and  a  weighted-average 
dumping  margin  or  coimtervailable 
subsidy  rate  of  greater  than  de  minimis, 
or  vice  versa. 

1351.225    Scop*  ruling. 

(a)  Introduction.  Issues  arise  as  to 
whether  a  particular  product  is  included 
within  the  scope  of  an  antidumping  or 
countervailing  duty  order  or  a 
suspended  investigation.  Such  issues 
can  arise  because  the  descriptions  of 
subject  merchandise  contained  in  the 
Department's  determinations  must  be 
written  in  general  terms.  At  other  times, 
a  domestic  interested  party  may  allege 
that  changes  to  an  imported  product  or 
the  place  where  the  imported  product  is 
assembled  constitutes  circumvention 
under  section  781  of  the  Act.  When 
such  issues  arise,  the  Department  issues 
"scope  rulings"  that  clarify  the  scope  of 
an  order  or  suspended  investigation 
with  respect  to  particular  products.  This 
section  contains  rules  regarding  scope 
ruUngs,  requests  for  scope  rulings, 
procedures  for  scope  inquiries,  and 
standards  used  in  determining  whether 
a  product  is  within  the  scope  of  an  order 
or  suspended  investigation. 

(b)  Self-initiation.  If  the  Secretary 
determines  from  available  information 
that  an  inquiry  is  warranted  to 
determine  whether  a  product  is 
included  within  the  scope  of  an 
antidumping  or  countervailing  duty 
order  or  a  suspended  investigation,  the 
Secretary  will  initiate  an  inquiry,  and 
will  notify  all  parties  on  the 
Department's  scope  service  list  of  its 
initiation  of  a  scope  inquiry. 

(c)  By  application.  Any  interested 
party  may  apply  for  a  ruling  as  to 
whether  a  particular  product  is  within 
the  scope  of  an  order  or  a  suspended 
investigation.  The  application  must  be 
served  upon  all  parties  on  the  scope 
service  Ust  described  in  paragraph  (n)  of 
this  section,  and  must  contain  the 
following,  to  the  extent  reasonably 
available  to  the  interested  party: 

(1)  A  detailed  description  of^the 
product,  including  its  technical 
characteristics  and  uses,  and  its  current 
U.S.  Tariff  Classification  number; 

(2)  A  statement  of  the  interested 
party's  position  as  to  whether  the 
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product  is  within  the  scope  of  an  order 
or  a  suspended  investigation,  including: 

(i)  A  summary  of  the  reasons  for  this 
conclusion, 

(ii)  Citations  to  any  applicable 
statutory  authority,  and 

(iii)  Any  factual  information 
supporting  this  position,  including 
excerpts  from  portions  of  the  Secretary's 
or  the  Commission's  investigation,  and 
relevant  prior  scope  rulings. 

(d)  Ruling  based  upon  the 
application.  If  the  Secretary  can 
determine,  based  solely  upon  the 
application  and  the  descriptions  of  the 
merchandise  referred  to  in  paragraph 
(k)(l)  of  this  section,  whether  a  product 
is  included  within  the  scope  of  an  order 
or  a  suspended  investigation,  the 
Secretary  will  issue  a  final  ruling  as  to 
whether  the  product  is  included  within 
the  order  or  suspended  investigation. 
The  Secretary  will  notify  all  interested 
parties  on  the  Department's  scope 
service  list  (see  paragraph  (n)  of  this 
section)  of  the  final  ruling. 

(e)  Ruling  where  further  inquiry  is 
warranted.  If  the  Secretary  finds  that  the 
issue  of  whether  a  product  is  included 
within  the  scope  of  an  order  or  a 
suspended  investigation  cannot  be 
determined  based  solely  upon  the 
application  and  the  descriptions  of  the 
merchandise  referred  to  in  paragraph 
(k)(l)  of  this  section,  the  Secretary  will 
notify  by  mail  all  parties  on  the 
Department's  scope  service  Ust  of  the 
initiation  of  a  scope  inauiry. 

(f)  Notice  and  procedure.  (1)  Notice  of 
the  initiation  of  a  scope  inquiry  issued 
under  paragraph  (b)  or  (e)  of  this  section 
will  include: 

(i)  A  description  of  the  product  that 
is  the  subject  of  the  scope  inquiry;  and 

(ii)  An  explanation  of  the  reasons  for 
the  Secretary's  decision  to  initiate  a 
scope  inquiry; 

(iii)  A  schedule  for  submission  of 
comments  that  normally  will  allow 
interested  parties  20  days  in  which  to 
provide  comments  on,  and  supporting 
factual  information  relating  to.  the 
inquiry,  and  10  days  in  which  to 
provide  any  rebuttal  to  such  comments. 

(2)  The  Secretary  may  issue 
questionnaires  and  verify  submissions 
received,  where  appropriate. 

(3)  Whenever  the  Secretary  finds  that 
a  scope  inquiry  presents  an  issue  of 
significant  difficuhy,  the  Secretary  will 
issue  a  preliminary  scope  ruling,  based 
upon  the  available  information  at  the 
time,  as  to  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that  the 
product  subject  to  a  scope  inquiry  is 
included  within  the  order  or  suspended 
investigation.  The  Secretary  will  notify 
all  parties  on  the  Department's  scope 
service  list  (see  paragraph  (n)  of  this 


section)  of  the  preliminary  scope  ruling, 
and  will  invite  comment.  Unless 
otherwise  specified,  interested  parties 
will  have  within  twenty  days  from  the 
date  of  receipt  of  the  notification  in 
which  to  submit  comments,  and  ten 
days  thereafter  in  which  to  submit 
rebuttal  comments. 

(4)  The  Secretary  will  issue  a  final 
ruling  as  to  whether  the  product  which 
is  the  subject  of  the  scope  inquiry  is 
included  within  the  order  or  suspended 
investigation,  including  an  explanation 
of  the  factual  and  legal  conclusions  on 
which  the  final  ruling  is  based.  The 
Secretary  will  notify  all  parties  on  the 
Department's  scope  service  list  (see 
paragraph  (n)  of  this  section)  of  the  final 
scope  ruling. 

(5)  The  Secretary  will  issue  a  final 
ruling  under  paragraph  (k)  of  this 
section  (other  scope  rulings)  normally 
within  120  days  of  the  initiation  of  the 
inquiry  under  this  section.  The 
Secretary  will  issue  a  final  ruling  under 
paragraph  (g),  (h),  (i),  or  (j)  of  this 
section  (circumvention  rulings  under 
section  781  of  the  Act)  normally  within 
300  days  ft-om  the  date  of  the  initiation 
of  the  scope  inquiry. 

(6)  When  an  administrative  review 
under  §351.213.  a  new  shipper  review 
under  §  351.214.  or  an  expedited 
antidumping  review  under  §  351.215  is 
in  progress  at  the  time  the  Secretary 
provides  notice  of  the  initiation  of  a 
scope  inquiry  (see  paragraph  (e)(1)  of 
this  section),  the  Secretary  may  conduct 
the  scope  inquiry  in  conjunction  with 
that  review. 

(7)(i)  The  Secretary  will  notify  the 
Commission  in  writing  of  the  proposed 
inclusion  of  products  in  an  order  prior 
to  issuing  a  final  ruling  under  paragraph 
(f)(4)  of  this  section  based  on  a 
detennination  under: 

(A)  Section  781(a)  of  the  Act  with 
respect  to  merchandise  completed  or 
assembled  in  the  United  States  (other 
than  minor  completion  or  assembly); 

(B)  Section  781(b)  of  the  Act  with 
respect  to  merchandise  completed  or 
assembled  in  other  foreign  countries;  or 

(C)  Section  781(d)  of  the  Act  with 
respect  to  later-developed  products 
which  incorporate  a  significant 
technological  advance  or  significant 
alteration  of  an  earlier  product. 

(ii)  If  the  Secretary  notifies  the 
Commission  under  paragraph  (0(7)(i)  of 
this  section,  upon  the  written  request  of 
the  Commission,  the  Secretar>  will 
consult  with  the  Commission  regarding 
the  proposed  inclusion,  and  any  such 
consultation  will  be  completed  within 
15  days  after  the  date  of  such  request. 
If,  after  coiisultation,  the  Commission 
believes  that  a  significant  injury  issue  is 
presented  by  the  proposed  inclusion  of 


a  product  within  an  order,  the 
Commission  may  provide  WTitten  advice 
to  the  Secretary  as  to  whether  the 
inclusion  would  be  inconsistent  vnxh 
the  affirmative  injury  determination  of 
the  Commission  on  which  the  order  is 
based . 

(g)  Products  completed  or  asspmblfd 
in  the  United  States.  Under  section 
7fil(a)  of  the  Act,  the  Secretary  may 
include  within  the  scope  of  an 
antidumping  or  countervailing  duty 
order  imported  parts  or  components 
refened  to  in  section  781(a)(1)(B)  of  the 
Act  that  are  used  m  the  completion  or 
assembly  of  the  merchandise  in  the 
United  States  at  any  time  such  order  is 
in  effect.  In  making  this  determination, 
the  Secretary  will  not  consider  any 
single  factor  of  section  781(a)(2)  of  the 
Act  to  be  controlling.  In  determming  the 
value  of  parts  or  components  purchased 
from  an  affiliated  person  under  section 
781(a)(1)(D)  of  the  Act.  or  of  processing 
performed  by  an  affiliated  person  under 
section  781(a)(2)(E)  of  the  Act,  the 
Secretary  may  determine  the  value  of 
the  part  or  component  on  the  basis  of 
the  cost  of  producing  the  part  of 
component  under  section  773(f)(3)  of 
the  Act. 

(h)  Products  completed  or  assembled 
in  other  foreign  countries.  Under  section 
781(b)  of  the  Act,  the  Secretary  may 
include  within  the  scope  of  an 
antidumping  or  countervailing  duty 
order,  at  any  time  such  order  is  in  effect, 
imported  merchandise  completed  or 
assembled  in  a  foreign  country  other 
than  the  country  to  which  the  order 
applies.  In  making  this  determination, 
the  Secretarv  will  not  consider  any 
single  factor  of  section  781(b)(2)  of  the 
Act  to  be  cont.-ollini;  In  determining  the 
value  of  p.irts  or  cdmponents  purchased 
from  an  affiliate^;  pi  rson  under  section 
78l(b)(l)(D1  of  the  .\c'  or  of  processing 
performed  by  an  aff  i^-'ed  person  under 
section  781(b)(2)(E)  of  thi'  .\ct,  the 
Secretary  will  appl>  ti.o  major  input 
rule  under  section  773(0(3)  ol  the  .^rt. 

(i)  Minor  alterations  of  irienhardise 
Under  section  78Uc)  of  the  Act.  the 
.Secretary  may  include  within  the  scope 
of  an  antidumping  or  countervailing 
duly  order  articles  altered  in  form  or 
appearance  in  minor  respects. 

(j)  Liter-developed  merchandise.  In 
determining  whether  later-developed 
merchandise  is  within  the  scope  of  an 
antidumping  or  countervailing  duty 
order,  the  Secretar\  will  apply  section 
-81(d)  of  the  .■Xct.  ' 

(k)  Other  scope  determinations.  With 
respect  to  those  scope  determinations 
that  are  not  covered  under  paragraphs 
(g)  through  (j)  of  this  section,  in 
considering  whether  a  particular 
product  is  included  within  the  scope  of 


7376 


Federal  Registgr  /  Vol.  61.  No.  39  /  Tuesday,  February  27,  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  39  /  Tuesday,  February  27,  1996  /  Proposed  Rules  7377 


an  order  ot  a  suspended  investigation, 
the  Secretary  will  take  into  account  the 
following: 

(1)  The  descriptions  of  the 
merchandise  ccmtained  in  the  petition. 
the  initial  investigation,  and  the 
detenninations  of  the  Secretary 
(including  prior  scope  detenninations) 
and  the  Commission. 

(2)  When  the  above  criteria  are  not 
dispositive,  the  Secretary  will  further 
consider 

(i)  The  physical  characteristics  of  the 
inoduct; 

(ii).'nie  expectations  of  the  ultimate 
purchasers: 

(iii)  The  ultimate  use  of  the  product; 

(iv)  The  channels  of  trade  in  which 
the  product  is  sold;  and 

(vj  The  maimer  in  which  the  product 
is  advertised  and  displayed. 

(1)  Suspension  of  bqmdation.  (1) 
When  the  Secretary  conducts  a  scope 
inq[uiry  under  paragraph  (b)  or  (e)  of  this 
sectiCD,  and  the  product  in  question  is 
already  subject  to  suspension  of 
liquidation,  that  suspension  of 
liquidation  will  be  continued,  pending 
a  preliminary  or  a  final  scope  ruUng,  at 
the  cash  deposit  rate  that  would  apply 
if  the  product  were  ruled  to  be  included 
within  the  scope  of  the  order. 

(2)  If  the  Seoetary  issues  a 
pretiminary  scope  ruling  imder 
paragraph  (f)(3)  of  this  section  to  the 
affect  that  Ithe  product  in  question  is 
included  withhi  the  scope  of  the  order, 
any  suspension  of  liquidation  described 
in  paragraph  (1)(1)  of  this  section  will 
continue.  If  liquidation  has  not  been 
suspended,  the  Secretary  will  instruct 
the  Customs  Service  to  suspend 
liquidation  and  to  require  a  cash  deposit 
of  estimated  duties,  at  the  applicable 
rate,  for  each  entry  of  the  product 
entered,  at  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  preliminary  scope  ruling.  If  the 
Secretary  issues  a  preliminary  scope 
ruling  to  the  effect  that  the  product  in 
question  is  not  included  within  the 
scope  of  the  order,  the  Secretary  will 
order  any  suspension  of  liquidation  on 
the  product  ended,  and  will  instruct  the 
Customs  Service  to  refund  any  cash 
deposits  or  release  any  bonds  relating  to 
that  product. 

(3)  If  the  Secretary  issues  a  final  scope 
ruling,  under  either  paragraph  (d)  or 
(f)(4)  of  this  section,  to  the  effect  that  the 
product  in  question  is  included  within 
the  scope  of  the  order,  any  suspension 
of  liquidation  imder  paragraph  (1}(1)  or 
(1)(2)  of  tiiis  section  will  continue. 
Where  there  has  been  no  suspension  of 
liquidation,  the  Secretary  will  instruct 
the  Customs  Service  to  suspend 
liquidation  and  to  require  a  cash  deposit 
of  estimated  duties,  at  the  applicable 


rate,  for  each  entry  of  the  product 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  final  scope  ruling.  If  the  Secretary's 
final  scope  ruling  is  to  the  effect  that  the 
product  in  question  is  not  included 
within  the  scope  of  the  order,  the 
Secretary  will  order  any  suspension  of 
liquidation  on  the  subject  product 
ended  and  will  instruct  the  Customs 
Service  to  refund  any  cash  deposits  or 
release  any  bonds  relating  to  this 
product. 

(4)  If.  within  90  days  of  the  initiation 
of  a  review  of  an  order  or  a  suspended 
investigation  under  this  subpart,  the 
Secretary  issues  a  final  ruling  that  a 
product  is  included  within  the  scope  of 
the  order  or  suspended  investigation 
that  is  the  subject  of  the  review,  the 
Secretary,  where  practicable,  will 
include  sales  of  that  product  for 
purposes  of  the  review  and  will  seek 
information  regarding  such  sales.  If  the 
Secretary  issues  a  final  ruling  after  90 
days  of  the  initiation  of  the  review,  the 
Secretary  may  consider  sales  of  the 
product  for  purposes  of  the  review  on 
the  basis  of  non-adverse  facts  available. 
However,  notwithstanding  the 
pendency  of  a  scope  inquiry,  if  the 
Secretary  considers  it  appropriate,  the 
Secretary  may  request  information 
concerning  the  product  that  is  the 
subject  of  the  scope  inquiry  for  purposes 
of  a  review  under  this  subpart. 

(m)  Orders  covering  identical 
products.  Except  for  a  scope  inquiry  and 
a  scope  ruling  that  Involves  section 
781(a)  or  section  781(b)  of  the  Act 
(assembly  of  parts  or  components  in  the 
United  States  or  in  a  third  country),  if 
more  than  one  order  or  suspended 
investigation  cover  the  same  subject 
merchandise,  and  if  the  Secretary 
considers  it  appropriate,  the  Secretary 
may  conduct  a  single  inquiry  and  issue 
a  single  scope  ruling  that  applies  to  all 
such  orders  or  suspended 
investigations. 

(n)  Service  of  applications;  scope 
service  list.  The  requirements  of 
§  351.303(f)  apply  to  this  section,  except 
that  an  application  for  a  scope  ruling 
must  be  served  on  all  parties  on  the 
Department's  scope  service  list.  For 
purposes  of  this  section,  the  "scope 
service  list"  will  Include  all  parties  that 
have  participated  in  any  segment  of  the 
proceeding.  If  an  application  for  a  scope 
ruling  In  one  proceeding  results  in  a 
single  inquiry  that  will  apply  to  another 
proceeding  (see  paragraph  (m)  of  this 
section),  the  Secretary  will  notify  parties 
on  the  scope  service  list  of  the  other 
proceeding  of  the  application  for  a 
scope  ruling. 

(o)  Publication  of  list  of  scope  rulings. 
On  a  quarterly  basis,  the  Secretary  will 


publish  in  the  Federal  Register  a  list  of 
scope  rulings  issued  within  the  last 
three  months.  This  list  will  include  the 
case  name,  reference  number,  and  a 
brief  description  of  the  ruling. 

Subpart  C— Infonnation  and  Argument 

1351.301    Time  limns  for  submission  of 
fsctusi  informstton. 

(a)  Introduction.  The  Department 
obtains  most  of  its  factual  information 
in  antidumping  and  countervailing  duty 
proceedings  from  submissions  made  by 
interested  parties  during  the  course  of 
the  proceeding.  This  section  sets  forth 
the  time  limits  for  submitting  such 
factual  information,  including 
information  in  questionnaire  responses, 
publicly  available  information  to  value 
factora  in  nonmarket  economy  cases, 
allegations  concerning  market  viability, 
allegations  of  sales  at  prices  below  the 
cost  of  production,  countervailable 
subsidy  allegations,  and  upstream 
subsidy  allegations.  Section  351.302  sets 
forth  the  procediues  for  requesting  an 
extension  of  such  time  limits.  Section 
351.303  contains  the  procedural  rules 
regarding  filing,  format,  translation, 
service,  and  certification  of  documents. 

(b)  Time  limits  in  general.  Except  as  • 
provided  in  paragraphs  (c)  and  (d)  of 
this  section  and  §351.302,  a  submission 
of  factual  information  is  due  no  later 
than: 

(1)  For  a  final  determination  in  a 
coimtervailing  duty  investigation  or  an 
antidiunping  investigation,  seven  days 
before  the  date  on  which  the  verification 
of  any  person  is  scheduled  to 
commence,  except  that  facttial 
information  requ3sted  by  the  verifying 
officials  from  a  person  will  be  due  no 
later  than  seven  days  after  the  date  on 
which  the  verification  of  that  person  is 
completed; 

(2)  For  the  final  results  of  an 
administrative  review,  140  days  after 
the  last  day  of  the  anniversary  month, 
except  that  factual  infonnation 
requested  by  the  verifying  officials  from 
a  person  will  be  due  no  later  than  seven 
days  after  the  date  on  which  the 
verification  of  that  person  is  completed; 

(3)  For  the  final  results  of  a  changed 
circumstances  review,  sunset  review,  or 
section  762  review,  140  days  after  the 
date  of  publication  of  notice  of  initiation 
of  the  review,  except  that  factual 
information  requested  by  the  verifying 
officials  from  a  person  will  be  due  no 
later  than  seven  days  after  the  date  on 
which  the  verification  of  that  person  is 
completed; 

(4)  For  the  final  results  of  a  new 
shipper  review.  100  days  after  the  date 
of  publication  of  notice  of  initiation  of 
the  review,  except  that  factual 


infonnation  requested  by  the  verifying 
officials  from  a  person  will  be  due  no 
later  than  seven  days  after  the  date  on 
which  the  verification  of  that  person  is 
completed;  and 

(5)  For  the  final  results  of  an 
expedited  antidumping  review.  Article 
8  violation  review.  Article  4/ Article  7 
review,  or  section  753  review,  a  date 
specified  by  the  Secretary. 

(c)  Time  limits  for  certain 
submissions.  (1)  Rebuttal,  clarification, 
or  correction  of  factual  infonnation. 
Any  interested  party  may  submit  factual 
Information  to  rebut,  clarify,  or  correct 
factual  information  submitted  by  any 
other  interested  party  at  any  time  prior 
to  the  deadline  provided  in  this  section 
for  submission  of  such  factual 
information  or,  if  later,  10  days  after  the 
date  such  factual  information  is  served 
on  the  interested  party  or,  if 
appropriate,  made  available  imder  APO 
to  the  authorized  applicant. 

(2)  Questionnaire  responses  and  other 
submissions  on  request,  (i) 
Notwithstanding  paragraph  (b)  of  this 
section,  the  Secretary  may  request  any 
person  to  submit  factual  information  at 
any  time  during  a  proceeding. 

(ii)  In  the  Secretary's  written  request 
to  an  interested  party  for  a  response  to 
a  questionnaire  or  for  other  factual 
information,  the  Secretary  will  specify: 
the  time  limit  for  the  response;  the 
information  to  be  provided;  the  form 
and  manner  in  which  the  interested 
party  must  submit  the  information;  and 
that  failure  to  submit  requested 
infonnation  in  the  requested  form  and 
manner  by  the  date  specified  may  result 
in  use  of  the  facts  available  under 
section  776  of  the  Act  and  §  351.308. 

(iii)  Interested  parties  will  have  at 
least  30  days  from  the  date  of  receipt  to 
respond  to  the  full  initial  questionnaire. 
The  time  limit  for  response  to 
individual  sections  of  the  questionnaire, 
if  the  Secretary  requests  a  separate 
response  to  such  sections,  may  be  less 
than  the  30  days  allotted  for  response  to 
the  full  questionnaire.  The  date  of 
receipt  will  be  seven  days  from  the  date 
on  which  the  initial  questionnaire  was 
transmitted. 

(iv)  A  notification  by  an  interested 
paHy,  under  section  782(c)(1)  of  the  Act, 
of  difficulties  in  submitting  information 
in  response  to  a  questionnaire  issued  by 
the  Secretary  is  due  within  14  days  after 
the  date  of  receipt  of  the  initial 
questionnaire. 

(v)  A  respondent  interested  party  may 
request  in  writing  that  the  Secretary 
conduct  a  questionnaire  presentation. 
The  Secretary  may  conduct  a 
questionnaire  presentation  if  ihe 
Secretary  notifies  the  government  of  the 


affected  country  and  that  government 
does  not  object. 

(3)  Submission  of  publicly  available 
information  to  value  factors  under 
§  351.408(c).  Notwithstanding  paragraph 
(b)  of  this  section,  interested  parties  may 
submit  publicly  available  information  to 
value  factors  under  §  351.408(c)  within: 

(i)  For  a  final  determination  in  an 
antidumping  investigation,  40  days  after 
the  date  of  publication  of  the 
preliminary  determination; 

(ii)  For  the  final  results  of  an 
administrative  review,  new  shipper 
review,  or  changed  circumstances 
review,  20  days  after  the  date  of 
publication  of  the  preliminary  results  of 
review;  and 

(iii)  For  the  final  results  of  an 
expedited  antidumping  review,  a  date 
specified  by  the  Secretary. 

(d)  Time  limits  for  certain  allegations. 
(1)  Market  viability  and  the  basis  for 
determining  a  price-based  normal  value. 
In  an  antidumping  investigation  or 
administrative  review,  allegations 
regarding  market  viability,  including  the 
exceptions  in  §  351.404(c)(2),  are  due, 
with  all  supporting  factual  information, 
within  40  days  after  the  date  on  which 
the  initial  questionnaire  was 
transmitted,  unless  the  Secretary  alters 
this  time  limit. 

(2)  Sales  at  prices  below  the  cost  of 
production.  An  allegation  of  sales  at 
prices  below  the  cost  of  production 
made  by  the  petitioner  or  other 
domestic  interested  party  is  due  within: 

(i)  In  an  antidumping  investigation. 

(A)  On  a  country-wide  basis,  20  days 
after  the  date  on  which  the  initial 
questionnaire  was  transmitted  to  any 
person,  unless  the  Secretary  alters  this 
time  limit;  or 

(B)  On  a  company-specific  basis,  20 
days  after  a  respondent  interested  party 
files  the  response  to  the  relevant  section 
of  the  questionnaire,  unless  the  relevant 
questionnaire  response  is,  in  the 
Secretary's  view,  incomplete,  in  which 
case  the  Secretary  will  determine  the 
time  limit; 

(ii)  In  an  administrative  review,  new 
shipper  review,  or  changed 
circumstances  review,  on  a  company- 
specific  basis.  20  days  after  a 
respondent  interested  party  files  the 
response  to  the  relevant  section  of  the 
questionnaire,  unless  the  relevant 
questionnaire  response  is.  in  the 
Secretary's  view,  incomplete,  in  which 
case  the  Secretary  will  determine  the 
time  limit;  or 

(iii)  In  an  expedited  antidumping 
review,  on  a  company-specific  basis.  10 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  review. 

(3)  Counten-ailable  subsidy;  upstream 
subsidy,  (i)  In  general.  A  countervailable 


subsidy  allegation  made  by  the 
petitioner  or  other  domestic  interested 
party  is  due  no  later  than: 

(A)  In  a  countervailing  duty 
investigation.  40  days  before  the 
scheduled  date  of  the  preliminary 
determination;  or 

(B)  In  an  administrative  review,  new 
shipper  review,  or  changed 
circumstances  review,  20  days  after  all 
responses  to  the  initial  questionnaire  are 
filed  with  the  Department,  unless  the 
Secretary  alters  this  time  limit. 

(ii)  Exception  for  upstream  subsidy 
allegation  in  an  investigation.  In  a 
countervailing  duty  investigation,  an 
allegation  of  upstream  subsidies  made 
by  the  petitioner  or  other  domestic 
interested  party  is  due  no  later  than: 

(A)  10  days  before  the  scheduled  date 
of  the  prehminary  determination;  or 

(B)  15  days  before  the  scheduled  date 
of  the  final  determination. 

(4)  Targeted  dumping.  In  an 
antidumping  investigation,  an  allegation 
of  targeted  dumping  made  by  the 
petitioner  or  other  domestic  interested 
party  under  §  351.414(f)(3)  is  due  no 
later  than  30  days  before  the  scheduled 
date  of  the  preliminary  determination 

§  351 .302    Extension  of  time  limits;  return 
of  untimely  filed  or  unsolicited  material. 

(a)  Introduction.  This  section  sets 
forth  the  procedures  for  requesting  an 
extension  of  a  time  limit.  In  addition, 
this  section  explains  that  certain 
untimely  filed  or  unsolicited  material 
will  be  returned  to  the  submitter 
together  with  an  explanation  of  the 
reasons  for  the  return  of  such  material 

(b)  Extension  of  time  limits.  Unless 
expressly  precluded  by  statute,  the 
Secretary  may.  for  good  cause,  extend 
any  time  limit  established  by  this  Part 

(c)  Requests  for  extension  of  specific 
time  limit.  Before  the  applicable  time 
limit  specified  under  §351.301  expires, 
a  party  may  request  an  extension 
pursuant  to  paragraph  (b)  of  this  section. 
The  request  must  be  in  writing  and  state 
the  reasons  for  the  request  .\n 
extension  must  be  approved  in  wTiting 

(d)  Return  of  untimely  filed  or 
unsolicited  material.  (1)  Unless  the 
Secretarv'  extends  a  time  limit  under 
paragraph  (b)  of  this  section,  the 
Secretar\'  will  not  consider  or  retain  in 
the  official  record  of  the  proceeding: 

(i)  Untimely  filed  factual  information, 
written  argument,  or  other  material  that 
the  Secretarv'  returns  to  the  submitter, 
except  as  provided  under 
§  351.104(a)(2):  or 

(ii)  Unsolicited  questionnaire 
responses,  except  as  provided  under 
§351. 204(d)(2). 

(2)  The  Secretary  will  return  such 
information,  argument,  or  other 
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material,  or  unsolicited  questionnaire 
response  with,  to  the  extent  practicable, 
written  notice  stating  the  reasons  for 
return. 

I3S1.303    nung,  fonnat,  translation, 
ssfvtea,  and  caitincslton  of  documents. 

(a)  Introduction.  This  section  contains 
the  procedural  rules  regarding  filing, 
format,  service,  translation,  and 
certification  of  docimients  and  applies 
to  all  persons  submitting  documents  to 
the  Department  for  consideration  in  an 
antidumping  or  countervailing  duty 
proceeding. 

•    (b)  Where  to  file;  time  of  filing. 
Persons  must  address  and  submit  all 
documents  to  the  Department  with  the 
Secretary  of  Commerce,  Attention: 
Import  Administration,  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.  on  business  days  (see  §  351.103(b]). 
If  the  applicable  time  limit  expires  on  a 
non-business  day,  the  Secretary  will 
accept  documents  that  are  filed  on  the 
next  business  day. 

(c)  Number  of  copies;  filing  of 
business  proprietaiy  and  public  versions 
under  the  one-day  lag  rule;  information 
in  double  brackets.  (1)  In  general. 
Except  as  provided  in  paragraphs  (c)(2] 
and  (c)(3)  of  this  section,  a  person  must 
file  six  copies  of  each  submission  with 
the  Department. 

(2)  Application  of  the  one-day  lag 
rule,  (i)  Filing  the  business  proprietary 
version.  A  person  must  file  one  copy  of 
the  business  proprietary  version  of  any 
document  with  the  Department  within 
the  appUcable  time  limit.  Business 
proprietary  version  means  the  version  of 
a  document  containing  information  for 
which  a  person  claims  business 
proprietary  treatment  under  §  351.304. 

(ii)  Filing  the  final  business 
proprietary  version;  bracketing 
corrections.  By  the  close  of  business  one 
business  day  after  the  date  the  business 
proprietary  version  is  filed  under 
paragraph  (c](2](i]  of  this  section,  a 
person  must  file  six  copies  of  the  final 
business  proprietary  version  of  the 
document  with  the  Department.  The 
final  biisiness  proprietary  version  must 
be  identical  to  the  business  proprietary 
version  filed  on  the  previous  day  except 
for  any  bracketing  corrections.  Although 
a  person  must  file  six  copies  of  the 
complete  final  business  proprietary 
version  with  the  Department,  the  person 
may  serve  other  persons  with  only  those 
pages  containing  bracketing  corrections. 

(lii)  Filing  the  public  version. 
Simultaneously  with  the  filing  of  the 
final  business  proprietary  version  under 
paragraph  (c)(2)(ii)  of  this  section,  a 
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person  also  must  file  three  copies  of  the 
public  version  of  such  document  (see 
§  351.304(c))  with  the  Department. 

(iv)  Information  in  double  brackets.  If 
a  person  serves  authorized  applicants 
with  a  business  proprietary  version  of  a 
document  that  excludes  information  in 
double  brackets  pursuant  to 
§  351.304(b)(2).  the  person 
simultaneously  must  file  with  the 
Department  one  copy  of  those  pages  in 
which  information  in  double  brackets 
has  been  excluded. 

(3)  Computer  media  and  printouts. 
The  Secretary  may  require  submission 
of  factual  information  on  computer 
media  unless  the  Secretary  modifies 
such  requirements  under  section  782(c) 
of  the  Act  (see  §351.301(c)(2)(iv)).  The 
computer  medium  must  be 
accompanied  by  the  number  of  copies  of 
any  computer  printout  specified  by  the 
Secretary.  All  information  on  computer 
media  must  be  releasable  under  APO 
(see  §351.305). 

(d)  Format  of  copies.  (1)  In  general. 
Unless  the  Secretary  alters  the 
requirements  of  this  section,  documents 
filed  with  the  Department  must  conform 
to  the  specification  and  marking 
requirements  imder  paragraph  (d)(2)  of 
this  section  or  the  Secretary  may  refuse 
to  accept  such  docimients  for  the  official 
record  of  the  proceeding. 

(2)  Specifications  ana  markings.  A 
person  must  submit  documents  on 
letter-size  paper,  single-sided  and 
double-spaced,  and  must  securely  bind 
each  copy  as  a  single  document  with 
any  letter  of  transmittal  as  the  first  page 
of  the  document.  A  submitter  must  mark 
the  first  page  of  each  document  in  the 
upper  right-hand  comer  with  the 
following  information  in  the  following 
format: 

(i)  On  the  first  line,  except  for  a 
petition,  indicate  the  E)epartment  case 
number; 

.  (ii)  On  the  second  line,  indicate  the 
total  number  of  pages  in  the  document 
including  cover  pages,  appendices,  and 
any  unnumbered  pages; 

fiii)  On  the  third  line,  indicate 
whether  the  document  is  for  an 
investigation,  scope  inquiry, 
downstream  product  monitoring 
application,  or  review  and,  if  the  latter, 
indicate  the  inclusive  dates  of  the 
review,  the  type  of  review,  and  the 
section  niunber  of  the  Act 
corresponding  to  the  type  of  review; 

(iv)  On  the  fourth  line,  indicate  the 
Department  office  conducting  the 
proceeding; 

(v)  On  the  fifth  and  subsequent  lines, 
indicate  whether  any  portion  of  the 
document  contains  business  proprietary 
information  and,  if  so,  list  the 
applicable  page  numbers  and  state 


either  "Document  May  be  Released 
Under  APO"  or  "Dociunent  May  Not  be 
Released  Under  APO."  The  top  of  each 
page  containing  the  business  proprietary 
information  must  state  "Business 
Proprietary  Treatment  Requested"  and 
the  warning  "Bracketing  of  Business 
Proprietary  Information  is  Not  Final  for 
One  Business  Day  After  Date  of  Filing" 
(see  §  351.303(c)(2)  and  §  351.304(c)); 
and 

(vi)  For  public  versions  of  business 
proprietary  dociunents  required  under 
§  351.304(c),  complete  the  marking  as 
required  in  paragraphs  (d)(2)(i)-(v)  of 
this  section  for  the  business  proprietary 
dociunent,  but  conspicuously  mark  the 
first  page  "Public  Version." 

(e)  Translation  to  English.  A 
document  submitted  in  a  foreign 
language  must  be  accompanied  by  an 
English  translation,  unless  the  Secretary 
waives  this  requirement  for  an 
individual  document. 

(f)  Service  of  copies  on  other  persons. 
[1]  In  general.  Except  as  provided  in 

§  351.202(c)  (filing  of  petition), 
§  351.207(f)(1)  (submission  of  proposed 
suspension  agreement),  and  paragraph 
(f)(3)  of  this  section,  a  person  filing  a 
dociunent  with  the  Department 
simultaneously  must  serve  a  copy  of  the 
document  on  all  other  persons  on  the 
service  list  by  personal  service  or  first 
class  mail. 

(2)  Certificate  of  service.  Each 
document  filed  with  the  Department 
must  include  a  certificate  of  service 
listing  each  person  served  (including 
agents),  the  type  of  document  served, 
and  the  date  and  method  of  service  on 
each  person.  The  Secretary  may  refuse 
to  accept  any  docimient  that  is  not 
accompanied  by  a  certificate  of  service. 

(3)  Service  requirements  for  certain 
documents,  (i)  Briefs.  In  addition  to  the 
certificate  of  service  requirements 
contained  in  paragraph  (f)(2)  of  this 
section,  a  person  filing  a  case  or  rebuttal 
brief  with  the  Department 
simultaneously  must  serve  a  copy  of 
that  brief  on  all  persons  on  the  service 
list  and  on  any  U.S.  Government  agency 
that  has  submitted  a  case  or  rebuttal 
brief  in  the  segment  of  the  proceeding. 
If,  imder  §  351.103(c),  a  person  has 
designated  an  agent  to  receive  service 
that  is  located  in  the  United  States, 
service  on  that  person  must  be  either  by 
personal  service  on  the  same  day  the 
brief  is  filed  or  by  overnight  mail  or 
courier  on  the  next  day.  If  the  person 
has  designated  an  agent  to  receive 
service  that  is  located  outside  the 
United  States,  service  on  that  person 
must  be  by  first  class  airmail. 

(ii)  Request  for  review.  In  addition  to 
the  certificate  of  service  requirements 
under  paragraph  (f)(2)  of  this  section,  an 


interested  party  that  files  with  the 
Department  a  request  for  an  expedited 
antidumping  review,  an  administrative 
review,  a  new  shipper  review,  or  a 
changed  circumstances  review,  must 
serve  a  copy  of  the  request  by  personal 
service  or  first  class  mail  on  each 
exporter  or  producer  specified  in  the 
request  and  on  the  petitioner  by  the  end 
of  the  anniversary  month  or  within  ten 
days  of  fihng  the  request  for  review, 
whichever  is  later.  If  the  interested  party 
that  files  the  request  is  imable  to  locate 
a  particular  exporter  or  producer,  or  the 
petitioner,  the  Secretary  may  accept  the 
request  for  review  if  the  Secretary  is 
satisfied  that  the  party  made  a 
reasonable  attempt  to  serve  a  copy  of  the 
request  on  such  person. 

(g)  Certifications.  A  person  must  file 
with  each  submission  containing  factual 
information  the  certification  in 
paragraph  (1)  below  and,  in  addition,  if 
the  person  has  legal  counsel  or  another 
representative,  the  certification  in 
paragraph  (2)  below: 

(1)  For  the  person's  official 
responsible  for  presentation  of  the 
factual  information: 

I,  (name  and  title),  currently  employed  by 
(person),  certify  that  (1)  I  have  read  the 
attached  submission,  and  (2)  the  information 
contained  in  this  submission  is,  to  the  best 
of  my  knowledge,  complete  and  accurate. 

(2)  For  the  person's  legal  coimsel  or 
other  representative: 

I,  (name),  of  (law  or  other  firm),  counsel  or 
representative  to  (person),  certify  that  (1)  I 
have  read  the  attached  submission,  and  (2) 
based  on  the  information  made  available  to 
me  by  (person),  I  have  no  reason  to  believe 
that  this  submission  contains  any  material 
misrepresentation  or  omission  of  fact. 

§351.304    Establishing  tMisiness 
proprietary  treatment  of  Infonnation. 
[Reserved]. 

S  351 .305    Access  to  business  proprietary 
infomiation.  [Reserved]. 

f  351 .306    Use  of  business  proprietsry 
Infonnation.  [Reserved]. 

§351.307    Verification  of  infomiation. 

(a)  Introduction.  Prior  to  making  a 
final  determination  in  an  investigation 
or  issuing  final  resulu  of  review,  the 
Secretary  may  verify  relevant  factual 
information.  This  section  clarifies  when 
verification  will  occur,  the  contents  of  a 
verification  report,  and  the  procedures 

-  for  verification. 

(b)  In  general.  (1)  Subject  to  paragraph 
(b)(4)  of  this  section,  the  Secretary  will 
verify  factual  information  upon  which 
the  Secretary  relies  in: 

(i)  A  final  determination  in  a 
continuation  of  a  previously  suspended 
countervailing  duty  investigation 


(section  704(g)  of  the  Act), 
countervailing  duty  investigation, 
continuation  of  a  previously  suspended 
antidumping  investigation  (section 
705(a)  of  the  Act),  or  antidumping 
investigation; 

(ii)  The  final  results  of  an  expedited 
antidumping  review; 

(iii)  A  revocation  under  section  751(d) 
of  the  Act; 

(iv)  The  final  results  of  an 
administrative  review,  new  shipper 
review,  or  changed  circumstances 
review,  if  the  Secretary  decides  that 
good  cause  for  verification  exists;  and 

(v)  The  final  results  of  an 
administrative  review  if: 

(A)  A  domestic  interested  party,  not 
later  than  100  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
review,  submits  a  written  request  for 
verification;  and 

(B)  The  Secretary  conducted  no 
verification  under  this  paragraph  during 
either  of  the  two  immediately  preceding 
administrative  reviews. 

(2)  The  Secretary  may  verify  factual 
information  upon  which  the  Secretary 
relies  in  a  proceeding  or  a  segment  of  a 
proceeding  not  specifically  provided  for 
in  paragraph  (b)(1)  of  this  section. 

(3)  If  the  Seicretary  decides  that, 
because  of  the  large  niunber  of  exporters 
or  producers  included  in  an 
investigation  or  administrative  review, 
it  is  impractical  to  verify  relevant 
factual  information  for  each  person,  the 
Secretary  may  select  and  verify  a 
sample. 

(4)  The  Secretary  may  conduct 
verification  of  a  person  if  that  person 
agrees  to  verification  and  the  Secretarj' 
notifies  the  government  of  the  affected 
coimtry  and  that  government  does  not 
object.  If  the  person  or  the  government 
objects  to  verification,  the  Secretary  will 
not  conduct  verification  and  may 
disregard  any  or  all  information 
submitted  by  the  person  in  favor  of  use 
of  the  facts  available  under  section  776 
ofthe  Act  and  §351.308. 

(c)  Verification  report.  The  Secretary 
will  report  the  methods,  procedures, 
and  results  of  a  verification  under  this 
section  prior  to  making  a  final 
determination  in  an  investigation  or 
issuing  final  results  in  a  review. 

(d)  Procedures  for  verification.  The 
Secretary  will  notify  the  government  of 
the  affected  country  that  employees  of 
the  Department  will  visit  with  the 
persons  listed  below  in  order  to  verify 
the  accuracy  and  completeness  of 
submitted  factual  information.  The 
notification  will,  where  practicable, 
identify  any  member  ofthe  verification 
team  who  is  not  an  officer  of  the  U.S. 
Government.  As  part  of  the  verification, 
employees  of  the  Department  will 


request  access  to  all  files,  records,  and 
personnel  which  the  Secretar\  considers 
relevant  to  factual  information 
submitted  of: 

(1)  Producers,  exporters,  or  importers; 

(2)  Persons  affiliated  with  the  persons 
listed  in  paragraph  (d)(1)  of  this  section, 
where  applicable: 

(3)  Unaffiliated  purchasers,  or 

(4)  The  government  ofthe  affected 
countr>'  as  part  of  verification  in  a 
countervailing  duty  proceeding. 

§  351 .308    Determinations  on  the  t>8Si8  of 
the  facts  available. 

(a)  Introduction.  The  Secretar>'  may 
make  determinations  on  the  basis  ofthe 
facts  available  whenever  necessary- 
information  is  not  available  on  the 
record,  an  interested  party  or  any  other 
person  withholds  or  fails  to  provide 
information  requested  in  a  timely 
manner  and  in  the  form  required  or 
significantly  impedes  a  proceeding,  or 
the  Secretary'  is  unable  to  verify 
submitted  information.  If  the  Secretary 
finds  that  an  interested  party  "has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information,"  the  Secretary'  may  use  an 
inference  that  is  adverse  to  the  interests 
of  that  party  in  selecting  from  among  the 
facts  otherwise  available.  This  section 
lists  some  of  the  sources  of  information 
upon  which  the  Secretary-  may  base  an 
adverse  inference  and  explains  the 
actions  the  Secretary  will  take  with 
respect  to  corroboration  of  information. 

(b)  In  general.  The  Secretary  may 
make  a  determination  under  the  Act  and 
this  Part  based  on  the  facts  otherwise 
available  in  accordance  with  section 
776(a)  ofthe  Act. 

(c)  Adverse  Inferences.  For  purposes 
of  section  776(b)  of  the  Act,  an  adverse 
inference  may  include  reliance  on: 

(1)  Secondary  information,  such  as 
information  derived  from: 

(i)  The  petition; 

(ii)  A  final  determination  in  a 
countervailing  duty  investigation  or  an 
antidumping  investigation; 

(iii)  Any  previous  administrative 
review,  new  shipjier  review,  expedited 
antidumping  review,  section  753 
review,  or  section  762  review;  or 

(2)  Any  other  information  placed  on 
the  record. 

(d)  Corroboration  of  secondary 
information.  Under  section  776(c)  ofthe 
Act,  when  the  Secretary-  relies  on 
secondary  information,  the  Secretary 
will,  to  the  extent  practicable, 
corroborate  that  information  from 
independent  sources  that  are  reasonably 
at  the  Secretary's  disposal.  Independent 
sources  may  include,  but  are  not  limited 
to.  published  price  lists,  official  import 
statistics  and  customs  data,  and 
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infonnation  obtained  from  interesjted 
parties  during  the  instant  investigation 
or  review.  Corroborate  means  that  the 
Secretary  will  examine  whether  the 
secondary  information  to  be  used  has 
probative  value.  The  fact  that 
corroboration  may  not  be  practicable  in 
a  given  dnnunstance  will  not  prevent 
the  Secretary  bom  applying  an  adverse 
inference  as  appropriate. 

(e)  Use  of  certain  information.  In 
reaching  a  determination  under  the  Act 
and  this  Part,  the  Secretary  will  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and  is 
necessary  to  the  determination  but  does 
not  meet  all  the  applicable  requirements 
estabUshed  by  the  Secretary  if  the 
conditions  listed  under  section  782(e]  of 
the  Act  are  met.  i 

1351.309    WrltlMi  argument 

(a)  Introduction.  Written  argument 
may  be  submitted  during  the  course  of 
an  antidumping  or  countervaiUng  duty 
proceeding.  This  section  sets  forth  the 
time  limits  for  submission  of  case  and 

'  rebuttal  briefs  and  provides  guidance  on 
what  should  be  contained  in  these 
documents. 

(b)  Written  argument.  (1)  In  general. 
In  making  the  fLoal  determination  in  a 
coimtervailing  duty  investigation  or 
antidiunping  investigation  or  the  final 
results  of  an  administrative  review,  new 
shipper  review,  expedited  antidumping 
review,  section  753  review,  or  section 
762  review,  the  Secretary  will  consider 
written  arguments  in  case  or  rebuttal 
briefs  filed  within  the  time  limits  in  this 
section. 

(2)  Written  argument  on  request. 
Notwithstanding  paragraph  (b)(l]  of  this 
'  section,  the  Secretary  may  request 
tvritten  argvunent  on  any  issue  from  any 
person  or  U.S.  Government  agency  at 
any  time  during  a  proceeding. 

(c)  Case  brief.  (1)  Any  interested  party 
or  U.S.  Government  agency  may  submit 
a  "case  brief  within: 

(i)  For  a  final  determination  in  a 
countervailing  duty  investigation  or 
antidiunping  investigation,  50  days  after 
the  date  of  publication  of  the 
preliminary  determination,  unless  the 
Secretary  alters  this  time  limit; 

(ii)  For  the  final  results  of  an 
administrative  review,  new  shipper 
review,  changed  circumstances  review, 
or  section  762  review,  30  days  after  the 
date  of  publication  of  the  preliminary 
results  of  review,  unless  the  Secretary 
alters  the  time  limit;  or 

(iii)  For  the  final  results  of  an 
expedited  antidumping  review,  sunset 
review,  Article  8  violation  review. 
Article  4/ Article  7  review,  or  section 
753  review,  a  date  specified  by  the 
Secretary. 
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(2)  The  case  brief  must  present  all 
arguments  that  continue  in  the 
submitter's  view  to  be  relevant  to  the 
Secretary's  final  determination  or  final 
results,  including  any  argimients 
presented  before  the  date  of  publication 
of  the  preUminary  determination  or 
preliminary  results.  As  part  of  the  case 
brief,  parties  are  encouraged  to  provide 
a  siunmary  of  the  arguments  not  to 
exceed  five  pages. 

(d)  Rebuttal  orief  (1)  Any  interested 
party  or  U.S.  Government  agency  may 
submit  a  "rebuttal  brief  within  five 
days  after  the  time  limit  for  filing  the 
case  brief,  unless  the  Secretary  alters 
this  time  limit. 

(2)  The  rebuttal  brief  may  respond 
only  to  arguments  raised  in  case  briefs 
and  should  identify  the  arguments  to 
which  it  is  responding.  As  part  of  the 
rebuttal  brief,  parties  are  encouraged  to 
provide  a  siunmary  of  the  arguments  not 
to  exceed  five  pages. 

$351,310    Hearings. 

(a)  Introduction.  This  section  sets 
forth  the  procedures  for  requesting  a 
hearing,  indicates  that  the  Secretary 
may  consolidate  hearings,  and  explains 
when  the  Secretary  may  hold  closed 
hearing  sessions. 

(b)  Pre-hearing  conference.  The 
Secretary  may  conduct  a  telephone  pre- 
hearing conference  with  representatives 
of  interested  parties  to  facilitate  the 
conduct  of  the  hearing. 

(c)  Request  for  hearing.  Any 
interested  party  may  request  that  the 
Secretary  hold  a  public  hearing  on 
arguments  to  be  raised  in  case  or 
rebuttal  briefs  writhin  30  days  after  the 
date  of  publication  of  the  preliminary 
determination  or  preliminary  results  of 
review,  unless  the  Secretary  alters  this 
time  limit,  or  in  a  proceeding  where  the 
Secretary  will  not  issue  a  preliminary 
determination,  not  later  than  a  date 
specified  by  the  Secretary.  To  the  extent 
practicable,  a  party  requesting  a  hearing 
must  identify  arguments  to  be  raised  at 
the  hearing.  At  the  hearing,  an 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 

(d)  Hearings  in  general.  (1)  If  an 
interested  party  submits  a  request  under 
paragraph  (c)  of  this  section,  the 
Secretary  will  hold  a  public  hearing  on 
the  date  stated  in  the  notice  of  the 
Secretary's  preliminary  determination 
or  preliminary  results  of  administrative 
review  (or  otherwise  specified  by  the 
Secretary  in  an  expedited  antidumping 
review),  unless  the  Secretary  alters  the 
date.  Ordinarily,  the  hearing  will  be 


held  two  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs. 

(2)  The  hearing  is  not  subject  to  5 
U.S.C.  551-559,  and  702 
(Administrative  Procedure  Act).  Witness 
testimony,  if  any,  will  not  be  under  oath 
or  subject  to  cross-examination  by 
another  interested  party  or  witness. 
Ehuing  the  hearing,  the  chair  may 
question  any  person  or  witness  and  may 
request  persons  to  present  additional 
written  argument. 

(e)  Consolidated  hearings.  At  the 
Secretary's  discretion,  the  Secretary  may 
consolidate  hearings  in  two  or  more 
cases. 

(f)  Closed  hearing  sessions.  An 
interested  party  may  request  a  closed 
session  of  the  hearing  no  later  than  the 
date  the  case  briefs  are  due  in  order  to 
address  limited  issues  during  the  course 
of  the  hearing.  The  requesting  party 
must  identify  the  subjects  to  be 
discussed,  specify  the  amount  of  time 
requested,  and  justify  the  need  for  a 
closed  session  with  respect  to  each 
subject.  If  the  Secretary  approves  the 
request  for  a  closed  session,  only 
authorized  applicants  and  other  persons 
authorized  by  the  regulations  may  be 
present  for  the  closed  session  (see 
§351.305). 

(g)  Transcript  of  hearing.  The 
Secretary  will  place  a  verbatim 
transcript  of  the  hearing  in  the  public 
and  official  records  of  the  proceeding 
and  will  announce  at  the  hearing  how 
interested  parties  may  obtain  copies  of 
the  transcript. 

§  351 .31 1    Countervailable  subsidy  practlca 
discovered  during  Investigation  or  review. 

(a)  Introduction.  During  the  course  of 
a  countervaiUng  duty  investigation  or 
review.  Department  officials  may 
discover  or  receive  notice  of  a  practice 
that  appears  to  provide  a 
countervailable  subsidy.  This  section 
explains  when  the  Secretary  will 
examine  such  a  practice. 

fb)  Inclusion  in  proceeding.  If  during 
a  countervailing  duty  investigation  or  a 
countervailing  duty  administrative 
review  the  Secretary  discovers  a 
practice  that  appears  to  provide  a 
countervailable  subsidy  with  respect  to 
the  subject  merchandise  and  the 
practice  was  not  alleged  or  examined  in 
the  proceeding,  or  if,  pursuant  to  section 
775  of  the  Act,  the  Secretary  receives 
notice  from  the  United  States  Trade 
Representative  that  a  subsidy  or  subsidy 
program  is  in  violation  of  Article  8  of 
the  Subsidies  Agreement,  the  Secretary 
will  examine  the  practice,  subsidy,  or 
subsidy  program  if  the  Secretary 
concludes  that  sufficient  time  remains 
before  the  scheduled  date  for  the  final 
determination  or  final  results  of  review. 
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(c)  Deferral  of  examination.  If  the 
Secretary  concludes  that  insufficient 
time  remains  before  the  scheduled  date 
for  the  final  determination  or  final 
results  of  review  to  examine  the 
practice,  subsidy,  or  subsidy  program 
described  in  paragraph  (b)  of  this 
section,  the  Secretary  will: 

(1)  During  an  investigation,  allow  the 
petitioner  to  withdraw  the  petition 
without  prejudice  and  resubmit  it  with 
an  allegation  with  regard  to  the  newly 
discovered  practice,  subsidy,  or  subsidy 
program;  or 

(2)  During  an  investigation  or  review, 
defer  consideration  of  the  newly 
discovered  practice,  subsidy,  or  subsidy 
program  until  a  subsequent 
administrative  review,  if  any. 

(d)  Notice.  The  Secretary  will  notify 
the  parties  to  the  proceeding  of  any 
practice  the  Secretary  discovers,  or  any 
subsidy  or  subsidy  program  with  respect 
to  which  the  Secretary  receives  notice 
bom  the  United  States  Trade 
Representative,  and  whether  or  not  it 
will  be  included  in  the  then  ongoing 
proceeding. 

§  351 .31 2    industrial  users  and  consumer 
organizations. 

(a)  Introduction.  The  URAA  provides 
for  opportunity  for  comment  by 
consumer  organizations  and  industrial 
users  on  matters  relevant  to  a  particular 
determination  of  dumping, 
subsidization,  or  injury.  This  section 
indicates  under  what  circumstances 
such  persons  may  submit  relevant 
information  and  argument. 

(b)  Opportunity  to  submit  relevant 
information  and  argument.  In  an 
antidumping  or  countervailing  duty 
proceeding  under  title  VII  of  the  Act  and 
this  Part,  an  industrial  user  of  the 
subject  merchandise  or  a  representative 
consumer  organization,  as  described  in 
section  777(h)  of  the  Act,  may  submit 
relevant  factual  information  and  written 
argument  to  the  Department  under ' 

§  351.301(b)  and  paragraphs  (c)  and  (d) 
of  §  351.309  concerning  dumping  or  a 
countervailable  subsidy.  All  such 
submissions  must  be  filed  in  accordance 
with  §351.303. 

(c)  Business  proprietary  infonnation. 
Persons  described  in  paragraph  (b)  of 
this  section  may  request  business 
proprietary  treatment  of  information 
under  §  351.304,  but  will  not  be  granted 
access  under  §  351.305  to  business 
proprietary  information  submitted  by 
other  persons. 


Subpart  D— Calculation  of  Export 
Price,  Constructed  Export  Price,  Fair 
Value,  and  Normal  Value 

§351.401    Ingenersi. 

(a)  Introduction,  In  genera)  terms,  an 
antidumping  analysis  involves  a 
comparison  of  export  price  or 
constructed  export  price  in  the  United 
States  vdth  normal  value  in  the  foreign 
market.  This  section  establishes  certain 
general  rules  that  apply  to  the 
calculation  of  export  price,  constructed 
export  price  and  normal  value.  (See 
section  772,  section  773,  and  section 
773AoftheAct). 

(b)  Adjustments  in  general.  In  making 
adjustments  to  export  price,  constructed 
export  price,  or  normal  value,  the 
Secretary  will  adhere  to  the  following 
principles: 

(1)  Any  interested  party  that  claims  an 
adjustment  must  establish  the  claim  to 
the  satisfaction  of  the  Secretary. 

(2)  The  Secretary  will  not  double- 
count  adjustments. 

(0)  Discounts,  rebates,  and  other  price 
adjustments.  In  calculating  export  price, 
constructed  export  price,  and  normal 
value  (where  normal  value  is  based  on 
price),  the  Secretary  will  rely  upon  a 
price  net  of  any  discounts,  rebates,  or 
post-sale  adjustments  to  price  that  are 
reasonably  attributable  to  the  subject 
merchandise  or  the  foreign  like  product 
(whichever  is  applicable). 

(d)  Delayed  payment  or  pre-payment 
of  expenses.  Where  cost  is  the  basis  for 
determining  the  amount  of  an 
adjustment  to  export  price,  constructed 
export  price,  or  normal  value,  the 
Secretary  will  not  factor  in  any  delayed 
payment  or  pre-payment  of  expenses  by 
the  exporter  or  producer. 

(e)  Adjustments  for  movement 
expenses.  In  making  adjustments  for 
movement  expenses  to  export  price  or 
constructed  export  price-under  section 
772(c)(2)(A)  of  the  Act,  or  to  normal 
value  under  section  773(a)(6)(B)(ii)  of 
the  Act: 

(1)  The  Secretary  may  adjust  for 
warehousing  expenses;  and 

(2)  The  "original  place  of  shipment" 
means  the  original  place  from  which  the 
seller  shipped  the  goods. 

(f)  Treatment  of  affiliated  producers 
in  antidumping  proceedings.  In  an 
antidumping  proceeding  under  this 
part,  the  Secretary  will  treat  two  or  more 
affiliated  producers  as  a  single  entity 
where  those  producers  have  production 
facilities  for  similar  or  identical 
products  that  would  not  require 
substantial  retooHng  of  either  facility  in 
order  to  restructure  manufacturing 
priorities  and  the  Secretary  concludes 
that  there  is  a  significant  potential  for 
the  manipulation  of  price  or  production. 


In  identifying  a  significant  potential  for 
the  manipulation  of  price  or  production, 
the  factors  the  Secretar>'  may  consider 
include: 

(1)  The  level  of  common  ownership; 

(2)  Whether  managerial  employees  or 
board  members  of  one  of  the  affiliated 
producers  sit  on  the  board  of  directors 
of  the  other  affiliated  person;  and 

(3)  Whether  operations  are 
intertwined,  such  as  through  the  sharing 
of  sales  information,  involvement  in 
production  and  pricing  decisions,  the 
sharing  of  facilities  or  employees,  or 
significant  transactions  between  the 
affiliated  producers. 

(g)  Allocation  of  expenses.  The 
Secretary  may  consider  allocated 
expenses  when  transaction-specific 
reporting  is  not  feasible,  provided  the 
Secretary  is  satisfied  that  the  allocation 
method  used  does  not  cause 
inaccuracies  or  distortions. 

(h)  Treatment  of  subcontractors 
("tolling"  operations).  The  Secretary 
Mfill  not  consider  a  toller  or 
subcontractor  to  be  a  manufacturer  or 
producer  where  the  toller  or 
subcontractor  does  not  acquire 
owTiership,  and  does  not  control  the 
relevant  sale  of  the  subject  merchandise 
or  foreign  like  product. 

(i)  Date  of  sale.  In  identifying  the  date 
of  a  sale  of  the  subject  merchandise  or 
foreign  like  product,  the  Secretary 
normally  will  use  the  date  of  invoice,  as 
recorded  in  the  exporter  or  producer's 
records  kept  in  the  ordinary  course  of 
business. 

S  351 .402    Calculation  of  export  price  and 
constructed  expert  price;  reimt>ursement  of 
antidumping  and  countervailing  duties. 

(a)  Introduction.  In  order  to  establish 
export  price,  constructed  export  price, 
and  normal  value,  the  Secretary  must 
make  certain  adjustments  to  the  price  to 
the  unaffiliated  purchaser  (often  called 
the  "starting  price")  in  both  the  United 
States  and  foreign  markets.  This 
regulation  clarifies  how  the  Secretan^ 
will  make  certain  of  the  adjustments  to 
the  starting  price  in  the  United  States 
that  are  required  by  section  772  of  the 
Act. 

(b)  Additional  adjustments  to 
constructed  export  price.  The  Secretary 
will  make  adjustments  to  constructed 
export  price  under  section  772(d)  of  the 
Act  for  expenses  associated  with 
commercial  activities  in  the  United 
States,  no  matter  where  incurred 

(c)  Special  rule  for  merchandise  with 
value  added  after  importation.  (1) 
Merchandise  imported  by  affiliated 
persons.  In  applying  section  772(e)  of 
the  Act.  merchandise  imported  by  and 
value  added  by  a  person  affiliated  with 
the  exporter  or  producer  includes 
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merchandise  imported  and  value  added 
for  the  account  of  such  an  affiliated 
person. 

(2)  Estimation  of  value  added.  The 
Secretary  nonnally  will  detennine  that 
the  value  added  in  the  United  States  by 
the  affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise  if  the  Secretary  estimates 
the  value  added  to  be  at  least  60  percent 
of  the  price  charged  to  the  first 
unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States.  The  Secretary  normally  will 
estimate  the  value  added  based  on  the 
dlfhrence  between  the  price  charged  to 
the  first  unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States  and  the  price  paid  for  the  subject 
merchandise  by  the  affiliated  person. 
The  Secretary  normally  will  base  this 
determination  on  averages  of  the  prices 
and  the  value  added  to  the  subject 
merchandise. 

(3)  Determining  dumping  margins. 
For  purposes  of  determining  dumping 
margins  under  paragraphs  (1)  and  (2)  of 
section  772(e)  of  the  Act.  the  Secretary 
may  use  the  weighted-average  dumping 
margins  calculated  on  sales  of  identical 
or  other  subject  merchandise  sold  to 
unaffiliated  persons. 

(d)  Specid  rule  for  determining  profit. 
This  paragraph  sets  forth  rules  for 
calculating  profit  in  establishing 
constructed  export  price  under  section 
772(f)  of  the  Act. 

(1)  Basis  for  total  expenses  and  total 
actual  profit.  In  calculating  total 
expenses  and  total  actual  profit,  the 
Secretary  nonnally  will  use  the 
aggregate  of  expenses  and  profit  for  all 
subject  merchandise  sold  in  the  United 
States  and  all  foreign  like  products  sold 
in  the  exporting  country,  including  sales 
that  have  been  disregarded  as  being 
below  the  cost  of  production.  (See 
section  773(b)  of  the  Act). 

(2)  Use  of  financial  reports.  For 
purposes  of  determining  profit  under 
section  772(d)(3)  of  the  Act,  the 
Secretary  may  rely  on  any  appropriate 
financial  reports,  including  public, 
audited  financial  statements,  or 
equivalent  financial  reports,  and 
internal  financial  reports  prepared  in 
the  ordinary  course  of  business. 

(3)  Voluntary  reporting  of  costs  of 
production.  The  Secretary  will  not 
require  the  reporting  of  costs  of 
production  solely  for  purposes  of 
determining  the  amoimt  of  profit  to  be 
deducted  firom  the  constructed  export 
price.  The  Secretary  will  base  the 
calculation  of  profit  on  costs  of 
production  if  such  costs  are  reported 
voluntarily  by  the  date  established  by 
the  Secretary,  and  provided  that  it  is 


practicable  to  do  so  and  the  costs  of 
production  are  verifiable. 

(e)  Treatment  of  payments  between 
affiliated  persons.  Where  a  person 
affiliated  with  the  exporter  or  producer 
incurs  any  of  the  expenses  deducted 
from  constructed  export  price  under 
section  772(d)  of  the  Act  and  is 
reimbursed  for  such  expenses  by  the 
exporter,  producer  or  other  affiliate,  the 
Secretary  nonnally  will  make  an 
adjustment  based  on  the  actual  cost  to 
the  affiUated  person.  If  the  Secretary  is 
satisfied  that  information  regarding  the 
actual  cost  to  the  affiliated  person  is 
unavailable  to  the  exporter  or  producer, 
the  Secretary  may  determine  the  amoimt 
of  the  adjustment  on  any  other 
reasonable  basis,  including  the  amoimt 
of  the  reimbursement  to  the  affiliated 
person  if  the  Secretary  is  satisfied  that 
such  amount  reflects  the  amount 
usually  paid  in  the  market  under 
consideration. 

({)  Reimbursement  of  antidumping 
duties  and  countervailing  duties.  (1)  In 
general,  (i)  In  calculating  the  export 
price  (or  the  constructed  export  price), 
the  Secretary  will  deduct  the  amoimt  of 
any  antidumping  duty  or  countervailing 
duty  which  the  exporter  or  producer: 

(A)  Paid  directly  on  behalf  of  the 
importer;  or 

(B)  Reimbursed  to  the  importer. 

(ii)  The  Secretary  will  not  deduct  the 
amount  of  any  antidumping  duty  or 
countervailing  duty  paid  or  reimbursed 
if  the  exporter  or  producer  granted  to 
the  importer  before  initiation  of  the 
antidumping  investigation  in  question  a 
warranty  of  nonapplicability  of 
antidumping  duties  or  countervailing 
duties  with  respect  to  subject 
merchandise  which  was: 

(A)  Sold  before  the  date  of  publication 
of  the  Secretary's  order  applicable  to  the 
merchandise  in  question;  and 

(B)  Exported  before  the  date  of 
publication  of  the  Secretary's  final 
antidumping  determination.  Ordinarily, 
the  Secretary  will  deduct  the  amount 
reimbursed  only  once  in  the  calculation 
of  the  export  price  (or  constructed 
export  price). 

(2)  Certificate.  The  importer  must  file 
prior  to  liquidation  a  certificate  in  the 
following  form  with  the  appropriate 
District  Director  of  Customs: 

I  hereby  certify  that  I  (have)  (have  not) 
entered  into  any  agreement  or  understanding 
for  the  payment  or  for  the  refunding  to  me, 
by  the  manufacturer,  producer,  seller,  or 
exporter,  of  all  or  any  part  of  the 
antidumping  duties  or  countervailing  duties 
assessed  upon  the  following  importations  of 
(commodity)  from  (country):  (List  entry 
numbers)  which  have  been  purchased  on  or 
after  (date  of  publication  of  antidumping 
notice  suspending  liquidation  in  the  Federal 


r]  or  purchased  before  (same  date]  but 
exported  on  or  after  (date  of  final 
determination  of  sales  at  less  than  fair  value). 

(3)  Presumption.  The  Secretary  may 
presume  from  an  importer's  failure  to 
file  the  certificate  required  in  paragraph 
({](2)  of  this  section  that  the  exporter  or 
producer  paid  or  reimbursed  the 
antidumping  duties  or  countervailing 
duties. 

$351,403.    Seles  used  in  celculating 
normal  value;  transactions  between 
affiliated  parlies. 

(a)  Introduction.  This  section  clarifies 
when  the  Secretary  may  use  offers  for 
sale  in  determining  normal  value. 
AdditionaUy,  this  section  clarifies  the 
authority  of  the  Secretary  to  use  sales  to 
or  through  an  affiliated  party  as  a  basis 
for  normal  value.  (See  section 
773(a)(1)(B)  and  section  773(a)(5)  of  the 
Act.) 

(b)  Sales  and  offers  for  sale.  In 
calculating  normal  value,  the  Secretary 
normally  will  consider  offers  for  sale 
only  in  the  absence  of  sales  and  only  if 
the  Secretary  concludes  that  acceptance 
of  the  offer  can  be  reasonably  expected. 

(c)  Sales  to  an  affiliated  party.  If  an 
exporter  or  producer  sold  the  foreign 
like  product  to  an  affiliated  party,  the 
Secretary  may  calculate  normal  value 
based  on  that  sale  only  if  satisfied  that 
the  price  is  comparable  to  the  price  at 
whifh  the  exporter  or  producer  sold  the 
foreign  like  product  to  a  person  who  is 
not  affiliated  vnth  the  seller. 

(d)  Sales  through  an  affiliated  party. 
If  an  exporter  or  producer  sold  the 
foreign  like  product  through  an 
affiliated  party,  the  Secretary  may 
calculate  normal  value  based  on  the  sale 
by  such  affiliated  party.  (See  section 
773(a)(5)  of  the  Act.) 

§  351 .404    Selection  of  the  market  to  be 
used  as  the  ttasls  for  normal  value. 

(a)  Introduction.  Although  in  most 
circumstances  sales  of  the  foreign  like 
product  in  the  home  market  are  the 
most  appropriate  basis  for  determining 
normal  value,  section  773  of  the  Act 
also  permits  use  of  sales  to  a  third 
coimtry  or  constructed  value  as  the 
basis  for  normal  value.  This  section 
clarifies  the  rules  for  determining  the 
basis  for  normal  value. 

(b)  Determination  of  viable  market.  (1) 
In  general.  The  Secretary  will  consider 
the  exporting  country  or  a  third  country 
as  constituting  a  viable  market  if  the 
Secretary  is  satisfied  that  sales  of  the 
foreign  like  product  in  that  country  are 
of  sufficient  quantity  to  form  the  basis 
of  normal  value. 

(2)  Sufficient  quantity.  "Sufficient 
quantity"  normally  means  that  the 
aggregate  quantity  (or,  if  quantity  is  not 


appropriate,  value)  of  the  foreign  Uke 
product  sold  by  an  exporter  or  producer 
in  a  country  is  5  percent  or  more  of  the 
aggregate  quantity  (or  value)  of  its  sales 
of  the  subject  merchandise  to  the  United 
States. 

(c)  Calculation  of  price-based  normal 
value  in  viable  market.  (I)  In  general. 
Subject  to  pairagraph  (c)(2)  of  this 
section: 

(i)  If  the  exporting  country  constitutes 
a  viable  market,  the  Secretary  will 
calculate  normal  value  on  the  basis  of 
price  in  the  exporting  country  (see 
section  773(a)(l)(B)(i)  of  the  Act);  or 

(ii)  If  the  exporting  country  does  not 
constitute  a  viable  market,  but  a  third 
country  does  constitute  a  viable  market, 
the  Secretary  may  calculate  normal 
value  on  the  basis  of  price  to  a  third 
country  (see  section  773(a)(l)(B)(ii)  of 
the  Act). 

(2)  Exception.  The  Secretary  may 
decline  to  calculate  normal  value  in  a 
particular  market  imder  paragraph  (c)(1) 
of  this  section  if  it  is  established  to  the 
satisfaction  of  the  Secretary  that: 

(i)  In  the  case  of  the  exporting  country 
or  a  third  country,  a  particular  market 
situation  exists  that  does  not  permit  a 
proper  comparison  with  the  export  price 
or  constructed  export  price  (see  section 
773(a)(l)(B)(ii)(III)  or  section 
773(a)(l)(C)(iii)  of  the  Act;  or 

(ii)  In  the  case  of  a  third  country,  the 
price  is  not  representative  (see  section 
773(a)(l)(B)(ii)(I)  of  the  Act). 

(d)  Allegations  concerning  market 
viability  and  the  basis  for  determining  a 
price-based  normal  value.  In  an 
antidumping  investigation  or  review, 
allegations  regarding  market  viability  or 
the  exceptions  in  paragraph  (c)(2)  of  this 
section,  must  be  filed,  with  all 
supporting  factual  information,  in 
accordance  with  §351. 301(d)(1). 

(e)  Selection  of  third  country.  For 
purposes  of  calculating  normal  value 
based  on  prices  in  a  third  country, 
where  prices  in  more  than  one  third 
country  satisfy  the  criteria  of  section 
773(a)(l)(B)(ii)  of  the  Act  and  this 
section,  the  Secretary  generally  will 
select  the  third  country  based  on  the 
following  criteria: 

(1)  The  foreign  like  product  exported 
to  a  particular  third  country  is  more 
similar  to  the  subject  merchandise 
exported  to  the  United  States  than  is  the 
foreign  like  product  exported  to  other 
third  countries; 

(2)  The  volume  of  sales  to  a  particular 
third  country  is  larger  than  the  volume 
of  sales  to  other  third  countries; 

(3)  Such  other  factors  as  the  Secretary 
considers  appropriate. 

(f)  Third  country  sales  and 
constructed  value.  The  Secretary 
normally  will  calculate  normal  value 


based  on  sales  to  a  third  country  rather 
than  on  constructed  value  if  adequate 
information  is  available  and  verifiable 
(see  section  773(a)(4)  of  the  Act). 

§  351 .405    Calculation  of  nomftal  value 
t>ased  on  constructed  value. 

(a)  Introduction.  In  certain 
circumstances,  the  Secretary  may     . 
determine  normal  value  by  constructing 
a  value  based  on  the  cost  of 
manufacture,  selling  general  and 
administrative  expenses,  and  profit.  The 
Secretary  may  use  constructed  value  as 
the  basis  for  normal  value  where: 
Neither  the  home  market  nor  a  third 
country  market  is  viable;  sales  below  the 
cost  of  production  are  disregarded;  sales 
outside  the  ordinary  course  of  trade,  or 
sales  the  prices  of  which  are  otherwise 
unrepresentative,  are  disregarded;  sales 
used  to  establish  a  fictitious  market  are 
disregarded;  no  contemporaneous  sales 
of  comparable  merchandise  are 
available;  or  in  other  circumstances 
where  the  Secretary  determines  that 
home  market  or  third  country  prices  are 
inappropriate.  (See  section  773(e)  and 
section  773(f)  of  the  Act).  This  section 
clarifies  the  meaning  of  certain  terms 
relating  to  constructed  value. 

(b)  Profit  and  selling,  general,  and 
administrative  expenses.  In  determining 
the  amount  to  be  added  to  constructed 
value  for  profit  and  for  selling,  general, 
and  administrative  expenses,  the 
following  rules  will  applv: 

(1)  Under  section  773(e)(2)(A)  of  the 
Act,  "foreign  country"  means  the 
country  in  which  the  merchandise  is 
produced  or  a  third  country  selected  by 
the  Secretary  under  §  351.404(e),  as 
appropriate. 

(2)  Under  section  773(e)(2)(B)  of  the 
Act,  "foreign  country"  means  the 
country  in  which  the  merchandise  is 
produced. 

§  351.406    Calculation  of  normal  value  if 
sales  are  made  at  less  than  cost  of 
production. 

(a)  Introduction.  In  determining 
normal  value,  the  Secretary  may 
disregard  sales  of  the  foreign-like 
product  made  at  prices  that  are  less  than 
the  cost  of  production  of  that  product. 
However,  among  other  criteria,  such 
sales  will  be  disregarded  only  if  they  are 
made  within  an  extended  period  of 
time.  (See  section  773fb)  of  the  Act.) 
This  section  clarifies  the  meaning  of  the 
term  "extended  period  of  time"  as  used 
in  the  .\ct. 

(b)  Extended  period  of  time.  The 
"extended  period  of  time"  under  section 
773(b)(1)(A)  of  the  Act  normally  will 
coincide  with  the  period  in  which  the 
sales  under  consideration  for  the 
determination  of  normal  value  were 
made. 


%  351 .407    Calculation  of  constructed  value 
and  cost  of  production. 

(a)  Introduction.  This  section  sets 
forth  certain  rules  that  are  common  to 
the  calculation  of  constructed  value  and 
the  cost  of  production  (See  section 
773(f)  of  the  Act) 

(b)  Allocation  of  costs.  In  determining 
the  appropriate  method  for  allocating 
costs  among  products,  the  Secretary 
may  take  into  account  production 
quantises,  relative  sales  values,  and 
other  quantitative  and  qualitative  factors 
associated  with  the  manufacture  and 
sale  of  the  subject  merchandise  and  the 
foreign  like  product. 

(c)  Startup  costs.  (1)  In  identifying 
startup  operations  under  section 
773(f)(l)(C)(ii)ofthe  Act: 

(i)  "New  production  facilities" 
includes  the  substantially  complete 
retooling  of  an  existing  plant. 
Substantially  complete  retooling 
involves  the  replacement  of  nearly  all 
production  machinery  or  the  equivalent 
rebuilding  of  existing  machinen. 

(ii)  A  "new  product"  is  one  requinng 
substantial  additional  investment, 
including  products  which,  though  sold 
under  an  existing  nameplate,  involve 
the  complete  revamping  or  redesign  of 
the  product.  Routine  model  year 
changes  will  not  be  considered  a  new 
product. 

(iii)  Mere  improvements  to  existing 
products  or  ongoing  improvements  to 
existing  facilities  will  not  be  considered 
startup  operations. 

(iv)  An  expansion  of  the  capacity  of 
an  existing  production  line  will  not 
qualifv  as  a  startup  operation  unless  the 
expansion  constitutes  such  a  major 
undertaking  that  it  requires  the 
construction  of  a  new  facility  and 
results  in  a  depression  of  production 
levels  due  to  technical  factors  associated 
with  the  initial  phase  of  commercial 
production  of  the  expanded  facilities. 

(2)  In  identif>ing  tne  end  of  the 
startup  period  under  clauses  (ii)  and  (iii) 
of  section  773(r)(l)(C)  of  the  Act: 

(il  The  attainment  of  peak  production 
levels  will  not  be  the  standard  for 
identif>inR  the  end  of  the  stailup 
period,  because  the  startup  period  may 
end  well  before  a  company  achieves 
optimum  capacity  utilization 

(ii)  The  startup  period  will  not  be 
extended  to  cover  improvements  and 
cost  reductions  tha'  may  occur  over  the 
entire  life  cycle  of  a  product. 

(3)  In  determining  when  a  producer 
reaches  commercial  production  levels 
under  section  773(f)(l)(C){ii)  of  the  Act. 

(i)  The  Secretary  will  consider  the 
actual  production  experience  of  the 
merchandise  in  question,  measuring 
production  on  the  basis  of  units 
processed. 
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(ii)  To  the  extent  necessary,  the 
Secrataiy  will  examine  foctors  in 
addition  to  those  specified  in  section 
773(i)(l)(C)(ii)  of  the  Act.  including 
historical  data  reflecting  the  same 
producer's  or  other  producers' 
experiences  in  producing  the  same  or 
similar  products.  A  producer's 
projections  of  future  volume  or  cost  will 
be  accorded  little  weight. 

(4)  In  making  an  adjustment  for 
startup  operations  under  section 
773(f)(l)(Q(iii)  of  the  Act: 

(i)  llie  Seeretary  wUl  deteimine  the 
duration  of  the  startup  period  on  a  case- 
by-case  ImsIs. 

(ii)  The  difiisrence  between  actual 
costs  and  the  costs  of  production 
calculated  fat  startup  costs  will  be 
amortized  over  a  reasonable  period  of 
time  subsequoit  to  the  startup  period 
ova  the  life  of  the  product  or 
machinery,  as  appropriate. 

(iii)  Tlie  Secretary  will  consider  unit 
production  costs  to  be  items  such  as 
depreciation  of  eqmpment  and  plant. 
labor  costs,  insurance,  rent  and  lease 
expenses,  material  costs,  and  overhead. 
The  Secretary  will  not  consider  sales 
expenses,  such  as  advertisii^  costs,  or 
other  non-producticm  costs,  as  startup 
costs. 

S9S1>4M   Caiciililloii  of  nofiml  welue  of 
I  ftom  nomiMflcat  eoonomy 


(a)  Introduction.  In  identifying 
dumping  from  a  nonmarket  economy 
country,  the  Secretary  normally  will 
calculate  normal  value  by  valuing  the 
ncHunaricet  economy  producers'  foctors 
of  production  in  a  market  economy 
country.  (See  section  773(c)  of  the  Act.) 
Iliis  section  clarifies  when  and  how  this 
special  methodology  for  nonmarket 
econ(nnies  will  be  applied. 

(b)  Economic  Compambility.  In 
determining  whether  a  coimtry  is  at  a 
level  of  economic  development 
comparable  to  the  nonmarket  economy 
under  section  773(c)(2)(B)  or  section 
773(c)(4)(A)  of  the  Act,  the  Secretary 
vrill  place  primary  emphasis  on  per 
capita  GDP  as  the  measiu«  of  economic 
comparability. 

(c)  Valuation  of  Factors  of  Production. 
For  purposes  of  valuing  the  factors  of 
production,  general  expenses,  profit, 
and  the  cost  of  containers,  coverings, 
and  other  expenses  (referred  to 
collectively  as  "factors")  under  section 
773(c)(1)  of  the  Act  the  following  rules 
will  apply: 

(1)  Information  used  to  value  factors. 
The  Secretary  normally  will  use 
publicly  available  information  to  value 
factors.  However,  where  a  factor  is 
purchased  from  a  market  economy 
producer  and  paid  for  in  a  market 


economy  currency,  the  Secretary 
normally  will  use  the  price  paid  to  the 
market  economy  supplier.  In  those 
instances  where  a  portion  of  the  factor 
is  pvux±ased  from  a  market  economy 
source  and  the  remainder  from  a 
noiunarket  economy  producer,  the 
Secretary  normally  will  value  the  factor 
using  the  price  paid  to  the  market 
economy  suppUer. 

(2)  Valuation  in  a  single  country. 
Except  for  labor,  as  provided  in 
paragraph  (d)(3)  of  this  section,  the 
Secretary  normally  will  value  all  factore 
in  a  single  siurogate  country. 

(3)  Labor  For  labor,  the  Secretary  will 
use  regression-based  wage  rates 
reflective  of  the  observed  relationship 
between  wages  and  national  income  in 
market  economy  countries  found  to  be 
economically  comparable  to  the 
nonmarket  economy  country  under 
section  773(c)(4)(A)  of  the  Act.  The 
Secretary  will  calculate  the  wage  rate  to 
be  applied  in  nonmarket  economy 
proceedings  each  year.  The  calculation 
will  be  based  on  current  data,  and  will 
be  made  available  to  the  public. 

(4)  Manufacturing  overhead,  general 
expenses,  and  profit.  For  manii&cturing 
overhead,  general  expenses,  and  profit, 
the  Secretary  normally  will  use  non- 
proprietary information  gathered  from 
producers  of  identical  or  comparable 
merchandise  in  the  siurogate  country. 

1361.409    DIfferwcee  In  quantities. 

(a)  Introduction.  Because  the  quantity 
of  merchandise  sold  may  affect  the 
price,  in  comparing  export  price  or 
constructed  export  price  with  normal 
value,  the  Secretary  normally  will  use 
sales  of  comparable  quantities  of 
merchandise.  Where  this  is  not 
practicable,  the  Secretary  will  make  a 
reasonable  allowance  for  any  difference 
in  quantities  to  the  extent  the  Secretary 
is  satisfied  that  the  amount  of  any  price 
differential  (or  lack  thereof)  is  wholly  or 
partly  due  to  that  difference  in 
quantities.  (See  section  773(a)(6)(C)(i)  of 
the  Act.)  In  making  the  allowance,  the 
Secretary  will  consider,  among  other 
things,  the  practice  of  the  industry  in 
the  relevant  country  of  granting  quantity 
discovmts  in  the  ordinary  course  of 
trade. 

(b)  Sales  with  quantity  discounts  in 
calculating  normal  value.  The  Secretary 
normally  will  calculate  normal  value 
based  on  sales  with  quantity  discounts 
only  if: 

(1)  During  the  period  examined,  or 
during  a  more  representative  period,  the 
exporter  or  producer  granted  quantity 
discounts  of  at  least  the  same  magnitude 
on  20  percent  or  more  of  sales  of  the 
foreign  like  product  for  the  relevant 
country;  or 


(2)  The  exporter  or  producer 
demonstrates  to  the  Secretary's 
satis&ction  that  the  discoimts  reflect 
savings  specifically  attributable  to  the 
production  of  the  different  quantities. 

(c)  Sales  with  quantity  discounts  in 
calculating  weighted-average  normal 
value.  If  the  exporter  or  producer  does 
not  satisfy  the  conditions  of  paragraph 
(b)  of  this  section,  the  Secretary  will 
calculate  normal  value  based  on 
weighted-average  prices  that  include 
sales  at  a  discount. 

(d)  A7ce  lists.  In  determining  whether 
a  discount  has  been  granted,  the 
existence  or  lack  thereof  of  a  published 
price  list  reflecting  such  a  discount  will 
not  be  controlling.  Ordinarily,  the 
Secretary  will  give  weight  to  a  price  list 
only  if.  in  the  line  of  trade  and  market 
under  consideration,  the  exporter  or 
producer  demonstrates  that  it  has 
adhered  to  its  price  list. 

(e)  Relation^p  tolevel  of  trade 
adjustment.  If  adjustments  are  claimed 
for  both  differences  in  quantities  and 
differences  in  level  of  trade,  the 
Secretary  will  not  make  an  adjustment 
for  differences  in  quantities  unless  the 
Secretary  is  satisfied  that  the  effect  on 
price  comparabihty  of  differences  in 
quantities  has  been  identified  and 
established  separately  from  the  effact  on 
price  comparabihty  of  diffierences  in  the 
levels  of  trade. 

§351.410    Dtffarenc—  In  drcumatMK—  of 


(a)  Introduction.  In  calculating  normal 
value  the  Secretary  may  make 
adjustments  to  accoimt  for  certain 
differences  in  the  circumstances  of  sales 
in  the  United  States  and  foreign 
markets.  (See  section  773(a)(6)(C)(iii)  of 
the  Act).  This  section  clarifies  certain 
terms  used  in  the  statute  regarding 
circumstances  of  sale  adjustments  and 
describes  the  adjustment  when 
commissions  are  paid  only  in  one 
market. 

(b)  Direct  selling  expenses.  Under  this 
section,  "direct  selling  expenses"  are 
expenses,  such  as  commissions,  credit 
expenses,  guarantees,  and  warranties, 
that  result  from,  and  bear  a  direct 
relationship  to,  the  particular  sale  in 
question. 

(c)  Assumed  expenses.  Assiuned 
expenses  are  selling  expenses  that  are 
assiuned  by  the  seller  on  behalf  of  the 
buyer,  such  as  advertising  expenses. 

(d)  Reasonable  allowance.  In  deciding 
what  is  a  reasonable  allowance  for  any 
difference  in  circumstances  of  sale,  the 
Secretary  normally  will  consider  the 
cost  of  such  difference  to  the  exporter  or 
producer  but,  if  appropriate,  may  also 
consider  the  effect  of  such  difference  on 
the  market  value  of  the  merchandise. 


(e)  Commissions  paid  in  one  market. 
The  Secretary  normally  will  make  a 
reasonable  allowance  for  other  selling 
expenses  if  the  Secretary  makes  a 
reasonable  allowance  for  commissions 
in  one  of  the  markets  under 
consideration,  and  no  commission  is 
paid  in  the  other  market  under 
consideration.  The  Secretary  will  limit 
the  amount  of  such  allowance  to  the 
amount  of  the  other  selling  expenses 
incurred  in  the  one  market  or  the 
commissions  allowed  in  the  other 
market,  whichever  is  less. 

§  351 .41 1    Differences  in  physical 
characteristics. 

(a)  Introduction.  In  comparing  United 
States  sales  with  foreign  market  sales, 
the  Secretary  may  determine  that  the 
merchandise  sold  in  the  United  States 
does  not  have  the  same  physical 
characteristics  as  the  merchandise  sold 
in  the  foreign  market,  and  that  the 
difference  has  an  effect  on  prices.  In 
calculating  normal  value,  the  Secretary 
will  make  a  reasonable  allowance  for 
such  differences.  (See  section 
773{a)(6)(C)(ii)  of  the  Act). 

(b)  Reasonable  allowance.  In  deciding 
what  is  a  reasonable  allowance  for 
differences  in  physical  characteristics, 
the  Secretary  will  consider  only 
differences  in  variable  costs  associated 
with  the  physical  differences.  Where 
appropriate,  the  Secretary  may  also 
consider  differences  in  the  market 
value.  The  Secretary  will  not  consider 
differences  in  cost  of  production  when 
compared  merchandise  has  identical 
physical  characteristics. 

§  351 .41 2    Levels  of  trade;  adjustment  tor 
differences  in  level  of  trade;  constructed 
export  price  offset 

(a)  Introduction.  In  comparing  United 
States  sales  with  foreign  market  sales 
the  Secretary  may  determine  that  sales 
in  the  two  markets  were  not  made  at  the 
same  level  of  trade,  and  that  the 
difference  has  an  effect  on  the 
comparability  of  the  prices.  The 
Secretary  is  authorized  to  adjust  normal 
value  to  accoimt  for  such  a  difference. 
(See  section  773(a)(7)  of  the  Act). 

(b)  Identifying  levels  of  trade  and 
differences  in  levels  of  trade.  In 
identifying  the  sales  to  be  used  in 
calculating  normal  value  (see  section 
773(a)(1)(B)  of  the  Act),  and  in  making 
an  adjustment  for  differences  in  level  of 
trade  or  a  constructed  export  price  offset 
(see  section  773(a)(7)  of  the  Act),  the 
Secretary  will  identify  the  level  of  trade 
as  follows: 

(1)  In  the  case  of  export  price  and 
normal  value,  the  Secretary  will  identify 
the  level  of  trade  based  on  the  starting 
price; 


(2)  In  the  case  of  constructed  export 
price,  the  Secretary  will  identify  the 
level  of  trade  based  on  the  price  after 
the  deduction  of  expenses  and  profit 
under  section  772(d)  of  the  Act; 

(c)  Adjustment  for  difference  in  level 
of  trade.  [1]  In  general.  The  Secretary 
will  adjust  normal  value  for  a  difference 
in  level  of  trade  if: 

(i)  The  Secretary  calculates  normal 
value  on  the  basis  of  a  sale  that  the 
Secretary  determines  is  made  at  a 
different  level  of  trade  from  the  export 
price  or  the  constructed  export  price 
(whichever  is  applicable):  and 

(ii)  The  Secretary-  determines  that  the 
difference  in  level  of  trade  has  an  effect 
on  price  comparability. 

(2)  Identifying  different  levels  of  trade. 
The  Secretary  will  determine  that  sales 
are  made  at  different  levels  of  trade  if 
such  sales  involve  the  performance  of 
different  selling  functions  and  activities. 
In  making  this  determination,  the 
Secretary  will  consider  all  selling 
functions  and  activities  performed  by 
the  seller.  The  fact  that  there  is  some 
overlap  in  selling  functions  and 
activities  will  not  preclude  a 
determination  that  sales  are  made  at 
different  levels  of  trade.  Where  the 
selling  functions  and  activities  are 
substantially  the  same,  however,  sales 
normally  will  be  considered  to  have 
been  made  at  the  same  level  of  trade. 

(3)  Effect  on  price  comparability.  The 
Secretary  will  determine  that  a 
difference  in  level  of  trade  has  an  effect 
on  price  comparabihty  only  if  it  is 
established  to  the  satisfaction  of  the 
Secretary  that,  with  respect  to  the  sales 
used  to  calculate  normal  value,  there  is 
a  pattern  of  consistent  price  differences 
between  sales  made  at  different  levels  of 
trade. 

(4)  Amount  of  adjustment.  The 
Secretary  normally  will  calculate  the 
amount  of  a  level  of  trade  adjustment 
by: 

(i)  Calculating  an  average  of  the  prices 
of  the  sales  used  to  calculate  normal 
value  at  each  level  of  trade  in  the 
exporting  country  or  the  third  countr>' 
(whichever  is  applicable),  after  making 
any  other  adjustments  required  by 
section  773(a)(6)  of  the  Act  and  this 
subpart; 

(ii)  Calculating  the  average  of  the 
percentage  differences  between  such 
average  prices;  and 

(iii)  Applying  the  average  percentage 
difference  to  the  prices  of  sales  made  at 
the  level  of  trade  that  is  different  from 
the  level  of  trade  of  the  export  price  or 
the  constructed  export  price  (whichever 
is  applicable). 

(a)  Constructed  export  price  offset.  In 
making  the  constructed  export  price 
offset  under  section  773(a)(7)(B)  of  the 


Act,  "indirect  selling  expenses"  means 
expenses,  other  than  direct  selling 
expenses  or  assumed  selling  expenses 
(see  §351.410).  that  the  seller  would 
incur  regardless  of  whether  particular 
sales  were  made,  but  that  reasonably 
may  be  attributed,  in  whole  or  in  part, 
to  such  sales. 

§  351 .41 3    Disregarding  insignificant 
adjustments. 

Ordinarily,  under  section  777A(a)(2) 
of  the  Act,  an  "insignificant 
adjustment"  is  any  individual 
adjustment  having  an  ad  valorem  effect 
of  less  than  0.33  percent,  or  any  group 
of  adjustments  having  an  ad  valorem 
effect  of  less  than  1.0  {jercent.  of  the 
export  price,  constructed  export  price, 
or  normal  value,  as  the  case  may  be 
Groups  of  adjustments  are  adjustments 
for  differences  in  circumstances  of  sale 
under  §  351.410,  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise  under 
§351.411,  and  adjustments  for 
differences  in  the  levels  of  trade  under 
§351.412. 

S  351 .41 4    Comparison  of  normal  value 
w4th  export  price  (constructed  export  prtce). 

(a)  Introduction.  The  Secretary 
normally  will  average  prices  used  as  the 
basis  for  normal  value  and.  in  an 
investigation,  prices  used  as  the  basis 
for  export  price  or  constructed  export 
price  as  well.  This  section  explains 
when  and  how  the  Secretary  will 
average  prices  in  making  comparisons  of 
export  price  or  constructed  export  price 
with  normal  value  (See  section  77  7A(dj 
of  the  Act). 

(b)  Description  of  methods  of 
comparison.  (1)  Average  to-average 
method.  The  "averagc-to-average" 
method  involves  a  comparison  of  the 
weighted  average  of  the  normal  values 
with  the  weighted  average  of  the  export 
prices  (and  constructed  export  prices) 
for  comparable  merchandise. 

(2)  Transaction-totransaction 
method.  The  "transaction-to- 
transaction" method  involves  a 
comparison  of  the  normal  values  of 
individual  transactions  with  the  export 
prices  (or  constructed  export  prices)  of 
individual  transactions  for  comparable 
merchandise. 

(3)  Average-to-tranaaction  method 
The  "average-to-transaction"  method 
involves  a  comparison  of  the  weighted 
average  of  the  normal  values  to  the 
export  prices  (or  constructed  export 
prices)  of  individual  transactions  for 
comparable  merchandise 

(c)  Preferences  (1)  In  an  investigation, 
the  Secretary  nonnally  will  use  the 
average-to-average  method.  The 
Secretar^'  will  use  the  trensaction-to- 
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transaction  method  only  in  unusual 
situations,  such  as  when  there  are  very 
few  sales  of  subject  merchandise  and 
the  merchandise  sold  in  each  market  is 
identical  or  very  similar  or  is  custom- 
made. 

(2)  In  a  review,  the  Secretary  normally 
will  use  the  average-to-transaction 
method. 

(d)  Application  of  the  average-to- 
average  method.  (1)  In  general.  In 
applying  the  average-to-average  method, 
the  Secretary  will  identify  those  sales  of 
the  subject  merchandise  to  the  United 
States  that  are  comparable,  and  will 
include  such  sales  in  an  "averaging 
group."  The  Secretary  will  calculate  a 
wei^ted  average  of  the  export  prices 
and  the  constructed  export  prices  of  the 
sales  included  in  the  averaging  group, 
and  will  compare  this  weighted  average 
to  the  weighted  average  of  the  normal 
values  of  such  sales. 

(2)  Identification  of  the  averaging 
group.  An  averaging  group  will  consist 
of  subject  merchandise  that  is  identical 
or  virtually  identical  in  all  physical 
characteristics  and  that  is  sold  to  the 
United  States  at  the  same  level  of  trade. 
In  identifying  sales  to  be  included  in  an 
averaging  group,  the  Secretary  also  will 
take  into  accoimt,  where  appropriate, 
the  region  of  the  United  States  in  which 
the  merchandise  is  sold,  and  such  other 
factors  as  the  Secretary  considers 
relevant. 

(3)  Time  period  over  which  weighted 
average  is  calculated.  When  applying 
the  average-to-average  method,  the 
Secretary  normally  will  calculate 
weighted  averages  for  the  entire  period 
of  investigation  or  review,  as  the  case 
may  be.  However,  when  normal  values, 
export  prices,  or  constructed  export 
prices  differ  signiGcantly  over  the 
course  of  the  period  of  investigation  or 
review,  the  Secretary  may  calculate 
weighted  averages  for  such  shorter 
period  as  the  Secretary  deems 
appropriate. 

(e)  Application  of  the  average-to- 
transaction  method.  [1]  In  general.  In 
applying  the  average-to-transaction 
method  in  a  review,  when  normal  value 
is  based  on  the  weighted  average  of 
sales  of  the  foreign  like  product,  the 
Secretary  will  limit  the  averaging  of 
such  prices  to  sales  incurred  during  the 
contemporaneous  month. 

(2)  Contemporaneous  month. 
Normally,  the  Secretary  will  select  as 
the  contemporaneous  month  the  first  of 
the  following  which  applies: 

(i)  The  month  during  which  the 
particular  U.S.  sale  under  consideration 
is  made; 

(ii)  If  there  are  no  sales  of  the  foreign 
like  product  during  this  month,  the 
most  recent  of  the  three  months  prior  to 


the  month  of  the  U.S.  sale  in  which 
there  was  a  sale  of  the  foreign  like 
product. 

(iii)  If  there  are  no  sales  of  the  foreign 
like  product  during  any  of  these 
months,  the  earlier  of  the  two  months 
following  the  month  of  the  U.S.  sale  in 
which  there  was  a  sale  of  the  foreign 
like  product. 

(f)  Targeted  dumping.  [1]  In  general. 
Notwithstanding  paragraph  (c)(1)  of  this 
section,  the  Secretary  may  apply  the 
average-to-transaction  method,  as 
described  in  paragraph  (e)  of  this 
section,  in  an  antidumping  investigation 
if: 

(i)  There  is  targeted  dumping  in  the 
form  of  a  pattern  of  export  prices  (or 
constructed  export  prices)  for 
comparable  merchandise  that  differ 
significantly  among  purchasers,  regions, 
or  periods  of  time;  and 

(ii)  The  Secretary  explains  why  such 
differences  cannot  be  taken  into  account 
using  the  average-to-average  method  or 
the  transaction-to-transaction  method. 
In  applying  paragraph  (f)(l)(i)  of  this 
section,  the  Secretary  will  use,  among 
other  things,  standard  statistical 
techniques  in  determining  whether 
there  is  a  pattern  of  prices  that  differ 
significantly. 

(2)  Limitation  of  average-to- 
transaction  method  to  targeted 
dumping.  Where  the  criteria  for 
identifying  targeted  dumping  under 
paragraph  (f)(1)  of  this  section  are 
satisfied,  the  Secretary  normally  will 
limit  the  application  of  the  average-to- 
transaction  method  to  those  sales  that 
constitute  targeted  dumping  under 
paragraph  (f)(l)(i)  of  this  section. 

(3)  Allegations  concerning  targeted 
dumping.  The  Secretary  will  not 
consider  targeted  dumping  absent  an 
allegation,  normally  filed  within  the 
time  indicated  in  §  351.301(d)(4). 
Allegations  must  include  all  supporting 
factual  information,  and  an  explanation 
as  to  why  the  average-to-average  or 
transaction-to-transaction  method  could 
not  take  into  account  any  alleged  price 
differences. 

(g)  Requests  for  information.  In  an 
investigation,  the  Secretary  will  request 
information  relevant  to  the 
identification  of  averaging  groups  under 
paragraph  (d)(2)  of  this  section  and  to 
the  analysis  of  possible  targeted 
dumping  under  paragraph  (f)  of  this 
section.  If  a  response  to  a  request  for 
such  information  is  such  as  to  warrant 
the  application  of  the  facts  otherwise 
available,  within  the  meaning  of  section 
776  of  the  Act  and  §  351.308,  the 
Secretary  may  apply  the  average-to- 
transaction  method  to  all  the  sales  of  the 
producer  or  exporter  concerned. 


§  351 .41 S    Conversion  of  currency. 

(a)  In  general.  In  an  antidimiping 
proceeding,  the  Secretary  will  convert 
foreign  currencies  into  United  States 
dollars  using  the  rate  of  exchange  on  the 
date  of  sale  of  the  subject  merchandise. 

(b)  Exception.  If  the  Secretary 
establishes  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale  under  consideration,  the 
Secretary  will  use  the  exchange  rate 
specified  with  respect  to  such  foreign 
currency  in  the  forward  sale  agreement 
to  convert  the  foreign  currency. 

(c)  Exchange  rate  fluctuations.  The 
Secretary  will  ignore  fluctuations  in 
exchange  rates. . 

(d)  Sustained  movement  in  foreign 
currency  value.  In  an  antidumping 
investigation,  if  there  is  a  sustained 
movement  increasing  the  value  of  the 
foreign  currency  relative  to  the  United 
States  dollar,  the  Secretary  will  allow 
exporters  60  days  to  adjust  their  prices 
to  reflect  such  sustained  movement. 

Sut)part  E— {Reserved] 

SubfMirt  F— Subsidy  Determinations 
Regarding  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

§  351 .601    Annual  list  and  quarterly  update 
of  subsidies. 

The  Secretary  will  make  the 
determinations  called  for  by  section 
702(a)  of  the  Trade  Agreements  Act  of 
1979,  as  amended  (19  U.S.C.  1202  note) 
based  on  the  available  information,  and 
will  publish  the  annual  list  and 
quarterly  updates  described  in  such 
section  in  the  Federal  Register. 

§  351 .602    Determination  upon  request 

(a)  Request  for  determination.  (1)  Any 
person,  including  the  Secretary  of 
Agriculture,  who  has  reason  to  believe 
there  have  been  changes  in  or  additions 
to  the  latest  annual  list  published  under 
§  351.601  may  request  in  writing  that 
the  Secretary  determine  under  section 
702(a)(3)  of  the  Trade  Agreements  Act  of 
1979  whether  there  are  any  changes  or 
additions.  The  person  must  file  the 
request  with  the  Central  Records  Unit 
(see  §  351.103).  The  request  must  allege 
either  a  change  in  the  type  or  amount 
of  any  subsidy  included  in  the  latest 
annual  list  or  quarterly  update  or  an 
additional  subsidy  not  included  in  that 
list  or  update  provided  by  a  foreign 
government,  and  must  contain  the 
following,  to  the  extent  reasonably 
available  to  the  requesting  person: 

(i)  The  name  ana  address  of  the 
person; 

(ii)  The  article  of  cheese  subject  to  an 
in-quota  rate  of  duty  allegedly 
benefitting  from  the  changed  or 
additional  subsidy; 


(iii)  The  country  of  origin  of  the 
article  of  cheese  subject  to  an  in-quota 
rate  of  duty;  and 

(iv)  The  alleged  subsidy  or  changed 
subsidy  and  relevant  factual  information 
(particularly  documentary  evidence) 
regarding  the  alleged  changed  or 
additional  subsidy  including  the 
authority  under  which  it  is  provided, 
the  manner  in  which  it  is  paid,  and  the 
value  of  the  subsidy  to  producers  or 
exporters  of  the  article. 

(2)  The  requirements  of  §  351.303  (c) 
and  (d)  apply  to  this  section. 

(b)  Determination.  Not  later  than  30 
days  after  receiving  an  acceptable 
request,  the  Secretary  will: 


(1)  In  consultation  with  the  Secretary 
of  Agriculture,  determine  based  on  the 
available  information  whether  there  has 
been  any  change  in  the  type  or  amount 
of  any  subsidy  included  in  the  latest 
annual  list  or  quarterly  update  or  an 
additional  subsidy  not  included  in  that 
list  or  update  is  being  provided  by  a 
foreign  government; 

(2)  Notify  the  Secretary  of  Agriculture 
and  the  person  making  the  request  of 
the  determination:  and 

(3)  Promptly  publish  in  the  Federal 
Register  notice  of  any  changes  or 
additions. 


§  351 .603    Comptaint  of  prtce-undercutUng 
by  subsidized  imports. 

Upon  receipt  of  a  complaint  filed  with 
the  Secretary  of  Agriculture  under 
section  702(b)  of  the  Trade  Agreements 
Act  concerning  price-undercutting  by 
subsidized  imports,  the  Secretary-  will 
promptly  determine,  under  section 
702(a)(3)  of  the  Trade  Agreements  Act  of 
1979,  whether  or  not  the  alleged 
subsidies  are  included  in  or  should  be 
added  to  the  latest  annual  list  or 
quarterly  update. 

§  351 .604    Access  to  Information. 

Subpart  C  of  this  part  applies  to 
factual  information  submitted  in 
connection  with  this  subpart. 


Annex  I. — Deadlines  for  Parties  in  Countervailing  Investigations 

Deadlines  for  Parties  in  Countervailing  Investigations 


Day 


0  days  

31  days^  

37  days  

40  days  

45  days  

47  days  

No  deadline  in  an  investigation 

55  days  

65  days  (Can  t>e  extended) 

70  days  

75  days  5 

75  days  

77  days  

80  days  

102  days 

1 15  days  (Can  be  changed) 

115  days  (Can  be  changed) 

119  days  

120  days 

125  days 

140  days  (Can  be  extended)  .... 

170  days 

175  days 

175  days  ....'. 

192  days 

212  days  


Event 


Date  of  Initiation'  

Extension  request  for  responses  to  questionnaires 

Appltcation  for  an  Administrative  Protective  Order  

Request  for  postponement  t)y  petitKXier 

Allegation  of  critical  circumstances  

Questionnaire  Response  Due  

Exclusion  requests  

Allegation  of  upstream  sutjsidtes  

Preliminary  Determination  

Submission  of  proposed  suspension  agreement  

Submission  of  information  

Ministerial  error  comments  

Request  to  align  a  CVD  case  with  a  corKxirrent  AD  case 

Replies  to  ministerial  error  comments 

Request  for  a  hearing 

Closed  hearing  sessions  

SutMTiission  of  txiefs  

Critical  circumstances  allegation 

Submission  of  retJuttal  tMiefs 

Allegation  of  upstream  subsidies  

Final  Determination  

Ministerial  error  comments 

Replies  to  ministerial  error  comments '. 

Request  for  exception  from  the  assessment  o*  duties  ...  . 

Termination  of  suspension  of  liquidation 

Order  issued  


Proposed  regulation 


35l.30l(c)(2)(iv). 

351  305(b)(3) 

351  205<e). 

35i.206(c)(2)(i). 

351  30i(C)(2)(iii) 

351  204(e)(3). 

351  30l(d)(3)(ii)(B). 

351  205(b)(1) 

351.208(f)(1). 

351  301(b)(1), 

351  224(c)(2). 

351  210(1) 

351  224(c)(3). 

351  310(c) 

351  310(f) 

351  309(0(1  )(i) 

351  206(e). 

351  309(d) 

351  30i(d)(3)(«i)(B) 

351  210 

351  224(c)(2). 

351  224(c)(3). 

351  211(d). 

351  2^0(h). 

351  211. 


'  All  of  the  following  references  to  days  are  keyed  to  the  date  of  initiation. 

2  This  assumes  that  the  Department  will  send  out  the  questionnaire  within  15  days  of  the  initiation 

3  Assuming  about  1 7  days  between  the  preliminary  determination  and  verification 

Annex  II. — Deadlines  for  Parties  in  Countervailing  Administrative  Reviews 

Deadlines  for  Parties  in  Countervailing  Administrative  Reviews 


Day 


0  days'  

30  days  

37  days  

66  days  

82  days 

120  days  

170  days 

245  days  (Can  be  extended) 

255  days  

260  days 

282  days 

282  days  (Can  be  changed)  . 
282  days  (Can  be  changed)  . 


Event 


Last  Day  of  the  Anniversary  Month 

Putjlicabon  of  Initiation    

Application  for  an  Administrative  Protective  Order 
Extension  request  for  responses  to  questionnaires 

Questionnaire  response  

Withdrawal  of  Request  for  Review 

Submission  of  information  

Preliminary  Results 

Ministerial  error  comments  

Replies  to  ministerial  error  comments 

Request  for  a  hearing 

Closed  heanng  sessions  

Sulsmission  of  briefs  


Proposed  Regulation 


351  213(b). 
None 

351  305(b)(3) 
351  30i(c)(2)iiv). 
351  30l(c)(2)(ui) 
351  213(d)(1). 
351  3C1  (b)(2). 
351  213(h)(1) 
351  224(c)(2). 
351  224(c)(3). 
351  3"C!C). 
35V3^0lf). 
351  309(c)(1)(ii). 


UMI 


UMI 
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Day 

Event 

Proposed  Regulation 

287  days 

Submission  of  rebuttal  briefs 

351.309(d). 
351.213(h)(1). 
351.224(c)(2). 
351.224(c)(3). 

365  days  (Can  be  extended) 

Final  Results   ...              

375  days .'. 

Ministerial  error  comments 

380  days 

Replies  to  ministerial  en'or  comments 
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'  This  assumes  that  ttie  Department  will  send  out  the  questionnaire  within  45  days  of  ttie  last  day  of  the  anniversary  month. 

Annex  III. — Deadlines  for  Parties  in  Antidumping  Investigations 

Deadlines  for  Parties  in  Antidumping  Investigations 


Day 


Day  0 

37  days 

50  days2  

50  days  

54  days  

65  days  

65  days  

77  days  

85  days  

115  days  

120  days 

140  days  (Can  be  extended) 

150  days 

155  days 

155  days 

161  days3 

177  days 

187  days 


194  days 

197  days  (Can  be  changed)  . 
197  days  (Can  be  changed)  . 

202  days 

215  days  

215  days  (Can  be  extended) 

225  days 

230  days 

230  days 

267  days 

282  days 


Event 


Date  of  Initiation^  

Application  for  an  Administrative  Protective  Order  

Extension  request  for  responses  to  questionnaires 

Section  A  response  

Country-wide  cost  allegation  

Section  B  and  C  responses 

Section  D  and  E  response  

Viability  arguments  

Company-specific  cost  allegations  

Request  for  Postponement  by  Petitioner  

Allegation  of  critical  circumstances  

Preliminary  Determination  

Ministerial  error  comments  

Replies  to  ministerial  error  comments 

Submission  of  proposed  suspension  agreement 

Submission  of  information  

Request  for  a  hearing 

Submission  of  publicly  available  information  to  value  fac- 
tors (NME's). 

Critical  circumstance  allegation 

Closed  hearing  sessions  

Submission  of  t)riefs  

Submission  of  retjuttal  briefs 

Request  for  postponement  of  the  final  determination 

Final  Determination  

Ministerial  error  comments  

Replies  to  ministerial  error  comments 

Request  for  exception  from  assessment  of  duties 

Order  issued  : 

Suspension  agreement  for  regional  industry  


Proposed  regulation 


351 .305(b)(3). 

351.301(c)(2)(iv). 

None. 

351.301(d)(2){i)(A). 

351.3C1(c)(2)(iii). 

See351.301(c)(2)(ii). 

351.301(d)(1). 

351.301(d)(2)(i)(B). 

351.205(e). 

351 .206(c)(2)(i). 

351.205(b)(1). 

351 .224(c)(2). 

351.224(c)(3). 

351.208(f)(1). 

351.301(b)(1). 

351.310(c). 

351 .301  (c)(3). 

351 .206(e). 
351.310(0. 
351 .309(c)(i). 
351 .309(9). 
351.210(e). 
351.210. 
351.224(c)(2). 
351 .224(c)(3). 
351 .21 1  (d)(2). 
351 .21 1  (b). 
351.208(f)(1)(ii). 


^  AD  of  the  following  references  to  days  are  keyed  to  the  date  of  initiation. 

2  This  assumes  that  the  Department  will  send  out  the  questionnaire  within  5  days  of  the  ITC  vote.       ' 

3  Assuming  about  28  days  between  the  preliminary  determination  and  verification. 

Annex  IV. — Deadlines  for  Parties  in  Antidumping  Administrative  Reviews 

Deadlines  for  Parties  in  Antidumping  Administrative  Reviews 


Day 


Odays^  

30  days  

37  days  

60  days  

66  days  

66  days  

77  days  

82  days  

82  days  

92  days  

102  days  

120  days 

170  days 

245  days  (Can  be  extended) 

255  days 

260  days 

272  days 


282  days 

282  days  (Can  be  changed) 
282  days  (Can  be  changed) 
287  days 


Event 


Last  Day  of  the  Anniversary  Month 

Publication  of  Initiation  

Application  for  an  Administrative  Protective  Order  

Request  to  Examine  Absorption  of  Duties  (AD)  

Extension  request  for  responses  to  questionnaires 

Section  A  response  

Country-wide  cost  allegation  

Sections  B  and  C  response 

Sections  D  and  E  response  

Viatjility  arguments  

Company-specific  cost  allegations 

Withdrawal  of  Request  for  Review 

Submission  of  information  

Preliminary  Results 

Ministerial  error  comments  

Replies  to  ministerial  error  comments 

Submission  of  publicly  available  information  to  value  fac- 
tors (NME's). 

Request  for  a  heanng 

Closed  hearing  sessions  

Submission  of  bnefs  

Submission  of  rebuttal  briefs 


Proposed  Regulation 


Sec.  351.213(b). 

None. 

351.305(b)(3). 

351.2130). 

351.301(c)(2)(iv). 

None  . 

351.301(d)(2)(i)(A). 

351.301(c)(2)(iii). 

None. 

351.301(d)(1). 

351 .301  (d)(2)(i)(B). 

351.213(d)(1). 

351.301(b)(2). 

351.213(h)(1). 

351 .224(c)(2). 

351 .224(c)(3). 

351.301(c)(3)(ii). 

351.310(c). 
351.310(f). 
351.309(c)(1)(ii). 
351 .309(d). 


Day 

Event 

Proposed  Regulation 

365  davs  (Can  be  extended)                   

Final  results        

351  213(h)(1l 

375  days        

Ministenal  error  comments 

Replies  to  ministenal  enor  comments 

351  224(c)(2) 

380  days 

351  224(c)(3). 

^  This  assumes  that  the  Department  will  send  out  the  questionnaire  within  45  days  of  the  last  day  of  the  anniversary  month. 

Annex  V. — Comparison  of  Prior  and  Proposed  Regulations 

Comparison  of  Prior  and  Proposed  Regulations 


Prior 


Proposed 


Description 


353.1 
353.2 
353.3 
353.4 
353.5 
353.6 


PART  353— ArfTIDUMPtNG  DUTIES 
Subpart  A — Scope  and  Definitions 

351.101 Scope  of  regulations. 

351.102  Definitions. 

351.104  Record  of  proceedings. 

351.105  Public,  proprietary,  privileged  and  classified. 

Removed Trade  and  Tariff  Act  of  1984  amendments. 

351.106  De  m;n/m/s  weighted-average  dumping  margin 

Subpart  B — Antidumping  Duty  Procedures 

351.201   Self-initiation. 

351.202  Petition  requirements. 

351.203  Determination  of  sufficiency  of  petition. 

351.204(e)  Exclusion  from  antidumping  duty  order. 

351.205  Preliminary  determination. 

351.206  Critical  circumstances. 

351.207  Termination  of  investgation 

351.208 Suspension  of  investigation. 

351.209  Violation  of  suspension  agreement. 

351.210 Final  determination. 

351.211   Antidumping  duty  order. 

351.204(e)  Exclusion  from  antidumping  duty  order. 

351.213,  351.221 Administrative  reviews  under  751(a)  of  the  Act. 

351.212(c)  Automatic  assessment  of  duties. 

351.216,  351.221(c)(3)  ....  Changed  circumstances  reviews. 

351.215,  351.221(c)(2)  ....  Expedited  antidumping  review. 

351.212(d)  Provisional  measures  deposit  cap. 

351.212(e)  Interest  on  overpayments  and  underpayments 

351.222  Revocation  of  orders;  termination  ot  susperxled  investigations 

351.402(f)  Reimbursement  of  duties. 

, 351.223  Downstream  product  monitonng 

, 351.224  Correction  of  mipistenal  errors. 

, 351.225  Scope  njlmgs. 

Subpart  C — Information  and  Argument 

351.301   Time  limits  for  submission  of  factual  information. 

351 .302(d),  351 .104(a)(2)  Return  of  untimely  material. 

351.302(c)  Request  for  extension  of  time 

351.303  Filing,  format,  translation,  service  and  certittcaticn. 

351.304  Request  for  proprietary  treatment  of  information. 

351.104,  351.304(a)(2)  ....  Information  exempt  from  disclosure. 

351.305,351.306  Disclosure  of  infonnation  under  protective  order. 

Removed. Ex  parte  meeting. 

351.307  Verification.  " 

351.308  Determinations  on  the  basis  of  the  facts  available 

351.309  Written  argument. 

351.310  Hearings. 

Subpart  D — Calculation  of  Export  Price,  Constructed  Export  Price,  Fair  Value  and  Normal  Value 

351.402  Calculation  of  export  price. 

351.102  Fair  value  (definition). 

351.104(c)  Transactions  and  persons  examined. 

351.403(b)  Sales  used  in  calculating  normal  value. 

Removed  Sales  at  varying  prices. 

351.403  Transactions  between  affiliated  parties. 

351.404 Selection  of  home  market  as  the  basis  for  nonnal  value 

Removed Intermediate  countnes. 

351.404 Basis  for  normal  value  if  home  market  sales  are  inadequate 

351.404  Sales  to  a  third  country. 

351.405,351.407  Catoulation  of  normal  value  t>ased  on  constructed  value. 

351.406,351.407  Sales  at  less  than  the  cost  of  production. 

351.408  Nonmarket  economy  countries. 

Removed  Multiriational  corporations. 


353.11  

353.12  

353.13  

353.14  

353.15  

353.16  

353.17  

353.18  

353.19  

353.20  

353.21  

353.21(c)  

353.22(a)-(d) 

353.22(e) 

353.22(f) 

353.22(g) 

353.23  

353.24  

353.25  

353.26  

353.27  

353.28  

353.29  


353.31  (a)-(e) 
353.31(a)(3)  .. 
353.31(b)(3)  .. 

353.31  (d)-(i)  ■ 

353.32  

353.33  

353.34  

353.35  -...., 

353.36  

353.37  

353.38(a)-(e) 
353.38(f) 


353.41  .... 

353.42(a) 

353.42(b) 

353.43  .... 

353.44  .... 

353.45  .... 

353.46  .... 

353.47  .... 

353.48  .... 

353.49  .... 

353.50  .... 

353.51  .... 

353.52  .... 

353.53  .... 
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Prior 

353.54 

353.55 

353.56 

353.57 

353.58 

353.59(a) 

353.59(b) 

353.60 

355.1  

355.2  

355.3 

355.4  

355.5  

355.6  

355.7  

355.11  

355.12  

355.13 

355.14  

355.15 

355.16 

355.17 

355.18 

355.19  

355.20 

355.21  

355.21(c) 

355.22(a)-(c)  .... 

35522(d) 

355.22(e) 

355.22(f) 

355.22(9) 

35522(h) 

35522(1) 

35523 

35524  

35525  

35527  

35528  

35529  

355.31  (a)-(c)  .... 

356.31(a)(3)  

355.31(b)(3)  

355.31  (d)-(i)  

355.32  

356.33  

355.34  

355.35  

355.36  

355.37  

355.38(a)-(e)  .... 

355.38(f) 

355.39  

355.41  

355.42  

355.43  

355.44  

355.45  


Proposed  Description 

351.401(b)  Claims  for  adjustments. 

351.409  Differences  in  quantities. 

351.410 Differences  in  circumstarx;es  of  sale. 

351.411  Differences  in  physical  characteristics. 

351.412  Levels  of  trade. 

351.413  Insignificant  adjustments. 

351.414  Use  of  averaging. 

351.415  Conversion  of  currency. 

PART  355— COUNTERVAILING  DUTIES 
Subpart  A— Scope  and  Definitions 

351.001   Scope  of  regulations. 

351.002  Definitions. 

351.004  Record  of  proceeding. 

351.005  Public,  proprietary,  privileged  and  classified. 

351.003(a)  Subsidy  library. 

Removed Trade  and  Tariff  Act  of  1984  amendments. 

351.006  De  m/n/m/s  net  subsidies. 

Subpart  B — Countervailing  Duty  Procedures 

351.101   Self-initiation. 

351.102  Petition  requirements. 

351.103  Determination  of  sufficiency  of  petition. 

351.104(e)  Exclusion  from  countervailing  duty  order. 

351.105  Preliminary  determination. 

351.106  Critical  circumstances. 

351.107  Termination  of  investigation. 

351.108  Suspension  of  investigation. 

351.109  Violation  of  agreement. 

351.110  Final  determination. 

351.111   Countervailing  duty  order. 

351.104(e)  Exclusion  from  countervailing  duty  order. 

351.113,351.121  Administrative  reviews  under  751(a)  of  the  Act. 

Removed Calculation  of  individual  rates. 

351.1 13(h)  Possible  cancellation  or  revision  of  suspension  agreements. 

Removed Review  of  individual  producer  or  exporter. 

351.112(c)  Automatic  assessment  of  duties. 

351.116,  351.121(c)(3)  ....  Changed  circumstances  review. 

351.120,  351.221(c)(7)  ....  Review  at  the  direction  of  the  President. 

351.112(d)  Provisional  measures  deposit  cap. 

351.112(e)  Interest  on  overpayments  and  underpayments. 

351.112  Revocation  of  orders;  termination  of  suspended  investigations. 

351.123  Downstream  product  monitoring. 

351.124  Correction  of  ministerial  errors. 

351.125  Scope  determinations. 

Subpart  C — information  and  Argument 

351.301   Time  limits  for  submission  of  factual  information. 

351.302(d),  351 .104(a)(2)  Return  of  untimely  material. 

351.302(c)  Request  for  extension  of  time. 

351.303  Filing,  format,  translation,  service  and  certification. 

351.304  Request  for  proprietary  treatment  of  information. 

351.104,  351.304(a)(2)  ....  Information  exempt  from  disclosure. 

351.305,  351.306  Disclosure  of  information  under  protective  order. 

Removed Ex  parte  meeting. 

351.307  Verification. 

351.308  Determinations  on  the  t5asis  of  the  facts  available. 

351.309  Written  argument. 

351.310  Hearings. 

351.311   Subsidy  practice  discovered  during  investigation  or  review. 

Subpart  D — Quota  Cheese  Subsidy  Determinations 

Removed  Definition  of  subsidy. 

351.601   Annual  list  and  quarterly  update. 

351.602  Determination  upon  request. 

351.603  Complaint  of  price-undercutting. 

351.604  Access  to  infornrration. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfllM  Of  the  Secretary  i 

{DoekM  No.  FR-38e4-N-05] 

NotiM  Of  Regulatory  Waiver  Requests 
Granted 

AOENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Public  Notice  of  the  Granting  of 
'  Regulatory  Waivers.  Request:  July  1. 
1995  through  September  30. 1995. 

SUtMARY:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  re^iilations.  This  notice  is  the 
nineteenth  such  notice  being  published 
on  a  quarterly  basis,  providing 
notification  of  waivers  granted  during 
the  preceding  reporting  period.  The 
piupose  of  this  notice  is  to  comply  with 
the  requirements  of  section  106  of  the 
Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  Notice, 
contact  Camille  E.  Acevedo.  Assistant 
General  Counsel  for  Regulations.  Room 
10276.  Department  of  Housmg  and 
Urban  Development,  451  Seventh  Street. 
SW,  Washington.  DC  20410;  telephone 
202-708-3055;  TDD:  (202)  708-3259. 
(These  are  not  toll-free  numbers.)  For 
information  concerning  a  particular 
waiver  action,  about  which  public 
notice  is  provided  in  this  document, 
contact  the  person  whose  name  and 
address  is  set  out,  for  the  particular 
item,  in  the  accompanying  list  of 
waiver-grant  actions. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Congress 
adopted,  at  HUD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106  of  the  Act  (Section  7(q)(3)) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(q)(3), 
provides  tbat: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Seaetary  only  to  an  individual  of 
Assistant  Seoetary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by 


publishing  a  Notice  in  the  Federal 
Register.  These  Notices  (each  covering 
the  period  since  the  most  recent 
previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  also  contains 
requirements  applicable  to  waivers  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purposes  of  today's 
document. 

Today's  document  follows 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  Issued  by  HUD  (56  FR  16337, 
April  22.  1991).  This  is  the  nineteenth 
Notice  of  its  kind  to  be  published  imder 
Section  106.  It  updates  HUD's  waiver- 
grant  activity  from  July  1, 1995  through 
September  30.  1995.  In  approximately 
three  months,  the  Department  will 
pubhsh  a  similar  Notice,  providing 
information  about  waiver-grant  activity 
for  the  period  from  October  1 ,  1995 
through  December  31. 1995. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  24.200 
(involving  the  waiver  of  a  provision  in 
Part  24)  would  come  early  in  the 
sequence,  while  waivers  in  the  Section 
8  and  Section  202  programs  (24  CFR 
Chapter  VIII)  would  be  among  the  last 
matters  listed.  Where  more  them  one 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section 
number  of  the  first  regulatory 
requirement  in  Title  24  that  is  being 
waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  of  both 
§811. 105(b)  and  §811. 107(a)  would 
appear  sequentially  in  the  listing  imder 
§  811.105(b).)  Waiver-grant  actions 
-  involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earliest-dated  waiver  grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions,  as  well  as 


those  that  occur  between  October  1, 
1995  through  December  31, 1995. 
Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  that  follows 
this  Notice. 

Dated:  February  20, 1996. 
Heniy  G.  Qsneros, 

Secretary. 

Appendix 

Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Officers  of  the 
Department  of  Housing  and  Urban 
Development  July  1, 1995  through  September 
30, 1995 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  in  this  listing  is: 
Mr.  James  B.  Mitchell,  Director,  Financial 

Services  Division,  U.S.  Department  of 

Housing  and  Urban  Development.  470 

L'Enfant  Plaza  East,  Suite  3119. 

Washington,  DC  20024,  Phone:  (202)  755- 

7450  xl25 

1.  Regulation:  24  CFR  Part  811  (1977) 
Sections  811.106(d)  and  811.107(d). 

Project/Activity:  The  Rocky  Mount,  North 
Carolina  Housing  Authority  refunding  of 
bonds  which  financed  a  Section  8  assisted 
project.  Tessie  Street  Elderly  Apartments.  No. 
NC19-O004-O01. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dated  Granted:  September  26, 1995 

Reasons  Waived:  The  Part  811  regulations 
cited  above  prohibited  refunding^  and 
restricted  use  of  excess  reserve  balances  to 
project  purposes  only.  This  refunding 
proposal  was  approved  by  HUD  on 
September  6,  1995.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  6.28%.  The 
1979  Bond  reserves  will  be  used  to  help  pay 
transactions  costs.  The  tax-exempt  refunding 
bond  issue  of  $805,000  at  current  low- 
interest  rates  will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax  revenue 
benefits  through  replacement  of  outstanding 
tax-exempt  coupons  of  8%  at  the  call  date  in 
1995  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
wilf  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

2.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d),  and 
811.115(b). 

Project/ Activity:  The  Greater  Kentucky 
Housing  Assistance  Corporation  refunding  of 
bonds  which  financed  a  Section  8  assisted 
project.  Tug  Fork  Woods  Apartments,  FHA 
No.  083-35239. 


UMI 


Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  ftJr  Housing-Federal  Housing 
Commissioner. 
Dated  Granted:  July  26, 1995. 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  pro[>osa) 
was  approved  by  HUD  on  June  8, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.29%.  The  tax-exempt 
refunding  bond  issue  of  $2,535,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  9.5%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  9.45%  to  6.7%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

3.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

Project/ Activity:  Ohio  Capital  Corporation 
for  Housing  refunding  of  bonds  which 
financed  four  Section  8  assisted  projects: 
Little  Bark  Manor,  FHA  No.  042-35344;  Little 
Bark  View.  FHA  No.  042-35345;  Port 
Clinton,  FHA  No.  043-35238;  and  the 
McArthur  Park  Apartments,  FHA  No.  043- 
35238. 

Natxire  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 
Dated  Granted;  July  29, 1995. 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity'.  This  refunding  proposal 
was  approved  by  HUD  on  July  20, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.20%.  The  tax-exempt 
refunding  bond  issue  of  $6,045,000  at  current 


low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10.23% 
at  the  call  date  with  tax-exempt  bonds 
yielding  substantially  less.  The  refunding 
will  also  substantially  reduce  the  FHA 
mortgage  interest  rate  at  expiration  of  the 
HAP  contract,  from  10.52%  to  6.5%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
wiP  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

4.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.108(a)(1).  811.108(a)(3). 
811.114(b)(3).  811.114(d).  and  811.115(b). 
Project/ Activity:  The  Gloucester  County, 
New  Jersey  Housing  Authority  refunding  of 
bonds  which  financed  a  Section  8  assisted 
project.  New  Sharon  Woods  Apartments, 
FHA  No.  035-35086. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Dated  Granted:  )uly  31,  1995. 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  optiou  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  April  10.  1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.70%.  The  tax-exempt 
refunding  bond  issue  of  $2,720,892  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.8%  to  7.3%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  providing  $160,000  for  project 
repairs,  improving  Treasury-  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects  will 
continue  to  provide  housing  for  low-mcome 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

5.  Regulation:  24  CFR  Part  fill.  Sections 
811.106(b)  and  811.107(d)  of  1977 
Regulations. 

Project/ .^ctivity;  City  of  Phoenix.  .Arizona 
refunding  of  bonds  which  financed  two 
uninsured  Section  8  assisted  projects: 
Sunnyslope  Manor  and  Fillmore  Gardens. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 


Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  By:  Nicolas  P  Retsinas.  Assistant 
Secretary-  for  Housing — FHA  Commissioner. 
Dated  Granted:  August  8.  1995 
Reasons  Waived:  The  Pan  811  regulations 
cited  above  prohibited  refundings  and 
required  that  excess  reserve  balances  be  used 
for  project  purposes  The  issuer  has 
requested  HUD  permission  to  release  excess 
reserve  balances  from  the  1978  and  1979 
Trust  Iftdentures  for  use  in  its  housing 
assistance  programs  for  low-  and  moderate- 
income  families.  Issuance  of  refunding  bonds 
under  Section  103  of  the  Tax  Code  will  not 
reduce  project  debt  service  nor  generate 
Section  8  savings.  The  City  of  Phoenix  will 
execute  a  HUD  Use  Agreement  to  maintain 
low-income  project  occupancy  for  5  years 
after  expiration  of  Section  8  subsidies 

6.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b).  811  108(a)(1). 
811.108(a)(3),  811.114(b)(3).  811. n4(d).  and 
81 1.115(b). 

-     Project/Activity.  The  Beaumont.  Texas 
Housing  Authority  refunding  of  t>onds  which 
financed  a  Section  8  assisted  protect.  Park 
Shadows  Apartments.  FHA  No  114-35308 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  Jetter  of  exemption  of 
multifamily  housing  revenue  twnds  from 
Federal  income  taxation  and  ajthorizc  call  of 
debentures  prior  to  maturity 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Dated  Granted:  August  22.  1995 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  txind 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions  To  credit 
enhance  refunding  bonds  not  fully  secured 
bv  the  FHA  mortgage  amount.  HL'D  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207  259(e)  to  call  debentures 
prior  to  maturity  This  refunding  proposal 
was  approved  by  HL'D  on  |une  16.  1995 
Refunding  bonds  have  been  priced  to  an 
average  vield  of  6.33%  The  tax-exempt 
refunding  bond  issue  of  54.130.000  at  current 
low-interest  rates  will  save  Section  8  subsidy 
and  provide  5337.439  for  project  repairs  The 
Treasury  also  gains  lon^-term  tax  revenue 
benefits  through  replacement  of  outstanding 
tax-exempt  coupons  of  10%  at  the  call  date 
in  199f)  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  initrest  rate  at  expiration  of 
the  HAP  contract,  from  10.2%  to  7.06%  thus 
reducing  FH.^  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  redut  ing  Hl'D's  Section  8 
program  costs  improving  Treasury  tax 
revenues  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  proiecfs 
will  continue  to  provide  housing  for  low- 
income  families  af't'r  subsidies  expire,  a 
priority  Hl'D  obiective. 

7  Regulation-  24  CFR  Sections 
811  107(al(21,  811  107(b).  811  lim(a)(l). 
811  108(a)(3).  811  114(b)(3),  811  114(d).  and 
811.115(b). 

Project.' Activity:  The  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
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which  financed  a  Section  8  assisted  project, 
Stowe-Kent  Gardens  II  Apartments,  FHA  No. 
042-35381. 

Nature  of  Requirement:  The  Regiilations  set 
conditions  under  which  HUD  may  grant  a 
Section  ll(b]  letter  of  exemption  of 
multifunily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  fw  Housing— Federal  Housing 
Commissioner. 

Dated  Granted:  August  30. 1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fiilly  secured 
by  the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  August  4, 1995. 
Refunding  bon(k  have  been  priced  to  an 
average  yield  of  6.41%.  The  tax-exempt 
refunding  bond  issue  of  53.285,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  12%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  11.82%  to  6.9%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

8.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1). 
811.108(a)(3).  811.114(b)(3),  811.114(d),  and 
811.115(b). 

Project/ Activity:  The  North  Wilkesboro, 
North  Carolina  Housing  Authority  refunding 
of  bonds  which  financed  a  Section  8  assisted 
project.  Wilkes  Towers  Apartments,  FHA  No. 
053-35264. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multibmiiy  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  30, 1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  July  18, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.26%.  The  tax-exempt 
refunding  bond  issue  of  $2,170,000  at  current 


low-interest  rates  will  save  Section '8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10.4%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.69%  to  6.25%, 
thus  reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

9.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3).  811.114(d),  and 
811.115(b). 

Project/ Activity:  The  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
which  financed  a  Section  8  assisted  project, 
Lutheran  Housing  Services  #1  Elderly 
Apartments,  FHA  No.  042-35250. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicplas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  30,  1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  August  8,  1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.38%.  The  tax-exempt 
refunding  bond  issue  of  53,815.000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10.45% 
at  the  call  date  in  1995  with  tax-exempt 
bonds  at  a  substantially  lower  interest  rate. 
The  refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at  expiration 
of  the  HAP  contract,  from  10.72%  to  6.85%, 
thus  reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

10.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b).  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3).  811.114(d),  and 
811.115(b). 

Project/ Activity:  The  Mercedes,  Texas 
Housing  Authority  refunding  of  bonds  which 
financed  a  Section  8  assisted  project. 
Mercedes  Palms  Apartments,  FHA  No.  115- 
35217. 


Nature  of  Requirement:  The  Regulations  set 
conditions  imder  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifemily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  7, 1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  August  3, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.57%.  The  tax-exempt 
refunding  bond  issue  of  51,310,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.3%  to  6.9%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

11.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d),  and 
811.115(b). 

Project/ Activity;  The  Newport,  Rhode 
Island  Housing  Authority  refunding  of  bonds 
which  financed  a  Section  8  assisted  project, 
Broadway-West  Broadway  Apartments,  FHA 
No.  016-35071. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  11, 1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bdnd 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  August  24, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.8%.  The  tax-exempt 
refunding  bond  issue  of  $7,125,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 


outstanding  tax-exempt  coupons  of  12%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  morfgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  12%  to  7.05%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

12.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b);  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3).  811.114(d).  and 
811.115(b). 

Project/ Activity:  The  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
which  financed  a  Section  8  assisted  project. 
Horizon  Apartments,  FHA  No.  043-35257. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Dated  Granted:  September  12, 1995. 
Reasons  Waived:  The  Part  81 1  regulations     . 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  June  16,  1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.84%.  The  tax-exempt 
refunding  bond  issue  of  S5,400,000'at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10.2%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.5%  to  6.75%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

13.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d),  and 
.     811.115(b). 

Project/ Activity:  The  Elizabeth  City 
Housing  Development  Corporation  refunding 
of  bonds  which  financed  a  Section  8  assisted 
project,  Walnut  West  Apartments,  FHA  No. 
053-35346. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 


multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Dated  Granted:  September  21, 1995 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees  not 
to  exercise  its  option  under  24  CFR  Section 
207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  September  5, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.05%.  The  tax-exempt 
refunding  bond  issue  of  51.075.000  at  current 
low-interest  rates  will  save  Section  8  subsidy 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  11.5%  at 
the  call  defe  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  12%  to  7%.  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasur\-  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

14.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b).  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3).  811. 114(d).  and 
811.115(b). 

Project/ Activity;  The  Winchester. 
Kentucky  Housing  Authority  refunding  of 
bonds  which  financed  a  Section  8  assisted 
project.  Beverly  P  White  Apartments.  FHA 
No.  083-35304. 

Nature  of  Requirement;  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letferof  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  By;  Nicolas  P.  Retsinas.  Assistant 
Secretarv'  for  Housing-Federal  Housing 
Commissioner. 
Dated  Granted;  September  21, 1995. 
Reasons  Waived;  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  This 
refunding  proposal  was  approved  by  HUD  on 
June  29,  1995.  Rehindmg bonds  have  been, 
priced  to  an  average  yield  of  6.55%.  The  tax- 
exempt  refunding  bond  issue  of  S3. 135.000  at 
current  low-interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long-term 
tax  revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.3%  to  7.0%.  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 


program  costs,  improving  Treasun,  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

15.  Regulation:  24  CFR  Sections 
811.107(a)(2).  811.107(b).  811. 108(a)(1). 
811.108(a)(3).  8n.n4(b)(3).  811  114(d), 
811.115(b). 

Project/Activity;  The  Pike  County. 
Kentucky  Housing  Authority  rehindmg  of 
bonds  which  financed  a  Section  8  assisted 
project,  the  Northfield  .\partmenls.  FHA  No. 
083-35377 

Nature  of  Requirement;  The  Regulations  set 
conditions  under  which  HL'D  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  By;  Nicolas  P.  Retsinas.  Assistant 
Secretar>-  for  Housing-Federal  Housing 
Commissioner. 

Dated  Granted:  September  26.  1995 
Reasons  Waived.  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  no!  fit  the 
terms  of  refunding  transactions  This 
refunding  proposal  was  approved  by  Hl'D  on 
September  18.  1995  Refunding  bonds  have 
been  priced  to  an  average  yield  of  6  .35%   The 
tax-exempt  refunding  bond  issue  of 
Si. 480.000  at  current  low-interest  rates  will 
save  Section  8  subsidy  The  Treasun.'  also 
gains' long-term  tax  revenue  benefits  through 
replacement  of  ou'standing  tax-exempt 
coupons  of  12%  at  Hie  call  date  in  1995  with 
tax-exempt  bonds  at  a  substaniiallv  lower 
interest  rate.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  H.^P 
contract,  from  12%  to  6  85%.  thus  reducing 
FHA  mortgage  insurance  risk  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasur\  tax  revenues.  I  helping 
reduce  the  budget  deficit),  and  increasing  the 
likelihood  that  protects  will  continue  to 
provide  housing  for  low-income  families 
after  subsidies  expire,  a  priority  HUD 
obiective. 

16.  Regulation   24  CFR  Sections 
811  107U)(21.811  107(bl.  811  108(a)(1). 
811108(a)(3).  811  114(b)(3).  811  114(d),  and 
811  115(b). 

Pro)ect/.^ct!Vlty■  The  Shelby.  North 
Carolina  Housing  Development  Corporation 
refunding  of  bonds  which  financed  a  Section 
8  assisted  project.  Hickon,'  Creek  .Apartments. 
FHA  No  053-35415. 

Nature  of  Requirement  The  Regulations  set 
conditions  under  which  HL'D  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifa-Tiiiv  housing  revenue  bonds  from 
Federal  income  taxation  and  auihorfze  call  of 
debentures  prior  to  maturitv 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretarv  for  Housing-Federal  Housing 
Commissioner 
Dated  Granted  September  26.  1995. 
Reasons  Waived:  The  PaS  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunc^ing  bonds  not  fullv  secured 
bv  the  FH.A  mortgage  amount.  HUD  also 
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agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e]  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  August  3, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.1%.  The  tax-exempt 
refunding  bond  issue  of  $1,165,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  12%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  12.3%  to  6.67%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  fomilies  after  subsidies  expire,  a 
priority  HUD  objective. 

17.  Regulation:  24  CFR  Sections 
811.107(aK2).  811.107(b),  811.108(a)(1), 
8tl.l08(a)(3).  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/ Activity:  The  Atlanta,  Georgia 
Housing  Authority  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  the 
Bedford  Tower  Apartments,  FHA  No.  061- 
35319. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dated  Granted:  September  26. 1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terras  of  refunding  transactions.  This 
refunding  prof>osal  was  approved  by  HUD  on 
September  18. 1995.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  6.29%.  The 
tax-exempt  refunding  bond  issue  of 
$4,435,000  at  current  low-interest  rates  will 
save  Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.3%  at  the  call  date  in  1995 
with  tax-exempt  bonds  at  a  substantially 
lower  interest  rate.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  9.66%  to  4.65%.  thus  reducing 
FHA  mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues,  (helping 
reduce  the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income  families 
alter  subsidies  expire,  a  priority  HUD 
objective. 

18.  Regulation:  7^  CFR  Sections 
811.107(a)(2),  811.107(b).  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3).  811.114(d).  and 
811.115(b). 

Project/ Activity:  The  Ogden,  Utah  Housing 
Authority  refunding  of  bonds  which  financed 


a  Section  8  assisted  project,  St.  Benedict's 
Manor,  FHA  No.  105-35063. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dated  Granted:  September  27.  1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  September  18, 
1995.  Refunding  bonds  have  been  priced  to 
an  average  yield  of  6.61%.  The  tax-exempt 
refunding  bond  issue  of  $3,380,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  11.25% 
at  the  call  date  in  1996  with  tax-exempt 
bonds  at  a  substantially  lower  interest  rate.- 
The  refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at  expiration 
of  the  HAP  contract,  from  11.38%  to  7.1%, 
thus  reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

19.  Regulation:  24  CFR  Part  811  Sections 
811.108(a)(2),  811, 114(b),  and  811.114(d). 

Project/ Activity:  Southeast  Texas  HDC 
redemption  of  bonds  which  financed  a 
Section  8  assisted  project  in  1979,  the 
Stonegate  Retirement  Village  Apartments, 
FHA  No.  114-35252. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dated  Granted:  September  27,  1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  restrict  uses  of  bond  reserves  and 
require  HUD  approval  and  reduction  of 
Section  8  rents  for  prepayment  of  Section 
11(b)  bonds.  The  bonds  will  be  redeemed  by 
sale  of  the  FHA  mortgage  note.  Proceeds  of 
the  note  sale  will  also  finance  project  repairs 
of  $333, /iO  as  approved  by  HUD.  No 
reduction  in  project  debt  service  or  contract 
rents  will  occur.  The  Treasury  also  gains 
long-term  tax  revenue  benefits  through 
prepayment  of  outstanding  tax-exempt 
bonds.  The  refunding  serves  the  important 
public  purposes  of  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  assuring  that  the  project  is  maintained  in 
sound  physical  condition. 


20.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3).  811.114(b)(3),  and  811.115(b). 

Project/ Activity;  Atlanta  Housing 
Authority  refunding  of  bonds  which  financed 
four  Section  8  assisted  projects:  Oakland 
City.  FHA  No.  061-35285;  Capitol  Towers. 
FHA  No.  061-35282;  Grant  Park.  FHA  No. 
061-35264;  and  Bedford  Pines  Apartments. 
FHA  No.  061-35282. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dated  Granted:  September  28.  1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refundings  bonds  not  fully  secured 
by  the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  The  refunding  proposals 
were  approved  by  HUD  on  September  13,18, 
21,  and  22. 1995,  in  four  project  letters. 
Refunding  bonds  have  been  priced  to  average 
yields  of  6.21%.  6.81%,  and  6.87%.  The  tax- 
exempt  refunding  bond  issues  at  current  low- 
interest  rates  will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax  revenue 
benefits  through  replacement  of  outstanding 
tax-exempt  coupons  at  the  call  dates  with 
tax-exempt  bonds  yielding  substantially  less. 
The  refundings  will  also  substantially  reduce 
FHA  mortgage  interest  rates  at  expiration  of 
the  HAP  contracts,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refundings 
serve  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues,  (helping 
reduce  the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income  families 
after  subsidies  expire,  a  priority  HUD 
objective. 

21.  Regulation:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3).  811.114(d).  and 
811.115(b). 

Project/ Activity:  The  Martin  County. 
Kentucky  Housing  Development  Corporation 
for  Housing  refunding  of  bonds  which 
financed  a  Section  8  assisted  project, 
Dempsey  Towers  Apartments,  FHA  No.  083- 
35278. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dated  Granted:  September  28. 1995. 

Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  This 
refunding  proposal  was  approved  by  HUD  on 


September  22. 1995.  Refunding  bonds  have 
been  priced  to  an  average  i-ield  of  6.274%. 
The  tax-exempt  refunding  bond  issue  of 
55.730,000  at  current  low-interest  rates  will 
save  Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  between  9.625  and  10.10%  at  the 
call  date  in  1995  with  tax-exempt  bonds  at 
a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.32%  to  5.80%. 
thus  reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

22.  Regulation:  24  CFR  Sections 
811.114(d).  811.115(b).  811.117. 

Project/ Activity:  The  Harbor  Court 
Development.  Inc.  of  Haines  City.  Florida 
refunding  of  bonds  which  financed  a  Section 
8  assisted  project.  Harbor  Court  Apartments, 
FHA  No.  067-35260. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Dated  Granted:  September  28, 1995. 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions  under 
Section  103  of  the  Tax  Code.  This  refunding 
proposal  was  approved  by  HUD  on  March  24. 
1995.  Refunding  bonds  have  been  priced  to 
an  average  yield  of  6.64%.  The  tax-exempt 
refunding  bond  issue  of  $1,375,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  11.5%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  lower- 
income  fcmilies  after  subsidies  expire,  a 
priority  HUD  objective. 

23.  Regulation:  24  CFR  Sections 
811.114(d),  811.115(b),  811.117. 

Project/ Activity:  The  San  Francisco  RA 
refunding  of  bonds  which  financed  a  Section 
8  assisted  project.  Northridge  Cooperative 
Homes,  FHA  No.  121-35721. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 


Dated  Granted:  September  28, 1995. 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions  under 
Section  103  of  the  Tax  Code.  This  refunding 
proposal  was  approved  by  HUD  on 
September  18, 1994.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  6  81%  The 
tax-exempt  refunding  bond  issue  of 
520,110,000  at  current  low-interest  rates  will 
save  Section  8  subsidy-  The  Treasury  also 
gains  long-term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  12%  at  the  call  date  in  1995  with 
tax-exempt  bonds  at  a  substantially  lower 
interest  rate.  The  refunding  serves  the 
important  public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving  Treasur>' 
tax  revenues,  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood  that 
projects  will  continue  to  provide  housing  for 
lower-income  families  after  subsidies  expire, 
a  priority  HUD  objective. 

24.  Regulation: "^4  CFR  Sections 
811.114(d),  811.115(b),  811.117. 

Project/ Activity:  County  of  Santa  Clara. 
California  refunding  of  bonds  which  financed 
a  Section  8  assisted  uninsured  project,  Villa 
Vasona  Apartments,  FHA  No.  121-35786. 

Nature  of  Requirement:  The  Regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  By:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Dated  Granted:  September  28, 1995. 
Reasons  Waived:  The  Part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions  under 
Section  103  of  the  Tax  Code.  This  refunding 
proposal  was  approved  by  HUD  on 
September  11, 1995.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  6.375%- 
The  tax-exempt  refunding  bond  issue  of 
54,205,000  at  current  low-interest  rates  will 
save  Section  8  subsidy.  The  Treasup,'  also 
gains  long-term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  ranging  between  9.50  and  10.00%  at 
the  call  date  in  1996  with  taxable  to  tax- 
exempt  bonds  at  a  substantially  lower 
interest  rate.  The  refunding  serves  the 
important  public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving  Treasur>- 
tax  revenues,  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood  that 
projects  will  continue  to  provide  housing  for 
lower-income  families  after  subsidies  expire, 
a  priority  HUD  objective. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  these 
waiver-grant  items  in  this  listing  is: 
Debbie  Ann  Wills,  Field  Management  Officer. 
U.S.  Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development,  451  7th  Street. 
SW.,  Washington,  DC  20410-7000. 
Telephone:  (202)  708-2565. 
25.  Regulation:  24  CFR  92.219(b)(1). 
Project/ Activity:  The  State  of  Maryland 
requested  a  waiver  of  the  match  requirements 
cited  at  24  CFR  92.219(b)(1). 


Nature  of  Requirement-  The  regulations  at 
24  CFK  92  219  (b)(ll  cite  specific 
requirements  for  now  match  is  determined  in 
the  HOME  program 

Granted  By:  .Andrew  Cuomo.  Assistant 
Secretary  for  Community  Plannmg  & 
Development. 
Date  Granted:  August  28. 1995 
Reasons  Waived:  It  was  determined  that 
the  proposed  matchmg  contribution,  the 
States  Rental  Allowance  Program,  was 
substantially  equivalent  to  HOME  match 
requirements  and  good  cause  was  found  to 
grant  the  waiver. 

26.  Regulation   24  CFR  92.251(a)  &  24  CFR 
92.206(a)(2)(i) 

Project/ Activity  The  Slate  of  Oklahoma 
requested  a  waiver,  on  behalf  of  Okfuskee 
County,  to  permit  rehabilitation  which 
utilizes  HOME  funds,  to  not  bring  a  unit  into 
compliance  with  HQS 

Nature  of  Requirement  24  CFR  92.251(a) 
provides  that  housing  assisted  with  HOME 
funds  meet,  at  a  minimum.  HUD  housing 
quality  standards  (HQS),  and  provides  other 
minimum  standards  for  substantial 
rehabilitation  and  new  construction.  24  CFR 
92,206(a)(2)(i)  of  the  HOME  regulations 
requires  that  properties  rehabilitated  with 
HOME  Program  funds  minimally  meet  the 
housing  quality  standards  at  Section  882  109 
of  Title  24. 

Granted  By  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development. 
Date  Granted:  August  18.  1995 
Reasons  Waived:  The  waiver  was  granted 
because  the  State  and  the  County  had 
outlined  their  extensive  efforts  to  complete 
the  rehabilitation  of  a  specific  unit.  The 
owner  of  the  unit  would  not  grant  either 
entity  access  to  the  property  to  complete  the 
rehabilitation.  Therefore,  it  was  determined 
that  there  was  good  cause  to  grant  the  waiver 
27  Regulation:  24  CFR  92  252(al(2)(i) 
Proiect/,\ctivity  Mercer  Cxiunty  a  HOME 
recipient,  on  behalf  of  Lawrence  Township 
New  lersev,  requested  a  waiver  of  the  HOME 
program  regulations  at  24  CFR  92  252(a)(2)(i) 
to  permit  Section  811  project  rents,  which 
exceed  the  low  HOME  rents,  to  prevail  for  a 
project  partially  assisted  with  HOME  funds. 
Nature  of  Requirement:  Tlie  regulations  at 
24  CFR  92  252  (a)(2)(i)  state,  "to  obtain  the 
maximum  monthly  rent  that  mav  be  charged 
for  a  unit  that  is  subiect  to  this  limitation,  the 
owner  or  participating  jurisdiction  multiplies 
the  annual  adjusted  income  of  the  tenant 
family  by  30  percent  and  divides  bv  12.  and 
if  applicable,  subtracts  a  monthU  allowance 
for  any  utilities  and  sersices  to  be  paid  by  the 
tenant." 

Granted  By  Andrew  Cuomo.  Assistant 
Secretarv  for  Community  Planning  & 
Development 
Date  Granted:  Augu';t  18,  1995. 
Reasons  Waived:  The  application  of 
Section  92.252(a)(2)(i)  of  the  HOME 
regulations  for  the  Section  811  proiect  would 
create  an  \indue  hardship  for  the  Township 
because  a  handicapped  housing  project 
would  not  be  developed  in  the  jurisdiction, 
and  thus  adversely  affect  the  purposes  of  the 
Housing  and  Community  Development  ,^rt 
28,  Regulation:  24  CFR  92  2541al(3) 
Project/.^ctivlty:  The  Kentucky  Housing 
.\uthority  requested  a  waiver  of  24  CFR 
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92.254(a)(3)  of  the  HOME  regulations  to 
increase  the  rental  period  from  three  to  five 
years. 

Nature  of  Requirement:  24  CFR 
92.2S4(a)(3]  which  requires  a  home  to  be 
purchased  within  36  months  if  a  lease- 
purchase  agreement  is  used  in  conjunction 
with  a  homebuyer  program. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  September  6, 1995. 

Reasons  Waived:  HUD  determined  that 
increasing  the  rental  period  in  this  case  from 
three  to  five  years  will  provide  tenants  the 
necessary  time  to  succeed  in  the  required  life 
skills  program  and  become  responsible  and 
reliabla  hcRneowners. 

29.  Regulation:  24  CFR  92.258. 
Project/Activity:  The  State  of  North  Dakota 

requested  a  waiver  of  24  CFR  92.258  of  the 
HOME  regulations  to  waive  the  30  year 
a£brdability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  24  CFR  92.258 
provides  a  limitation  on  the  use  of  HOME 
mnds  with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  ^le  term  of  the  HUD 
insured  mcMlgage. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 

Date  Granted:  August  28, 1995. 

Reasons  Waived:  The  application  of 
Section  92.258  of  the  HOME  regulations  to 
the  State's  program  would  create  an  undue 
hardship  fw  North  Dakota  and  its  potential 
homeowners,  and  adversely  afi^ect  the 
purposes  of  the  Act 

30.  Regulation:  24  CFR  92.258. 

Project/ Activity:  Suffolk  County,  New  York 
requested  a  waiver  of  24  CFR  92.258  of  the 
HOME  regulations  to  waive  the  30  year 
affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  24  CFR  92.258 
provides  a  limitation  on  the  use  of  HOME 
funds  with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  &e  term  of  the  HUD 
insured  mortgage. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 

Date  Granted:  September  6, 1995. 

Reasons  Waived:  The  application  of 
Section  92.258  of  the  HOME  regulations  to 
the  county  program  would  create  an  undue 
hardship  for  Suffolk  County  and  its  potential 
homeowners,  and  adversely  affect  the 
purposes  of  the  Act. 

31.  Regulation:  24  CFR  291.400. 
Project/ Activity:  The  Anoka  County 

Community  Action  Program  requested  a 
waiver  of  the  24  month  residency  for  a  tenant 
in  a  single  family  property  leased  under  the 
single  femily  property  disposition  homeless 
program. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  291.400  prohibit  a  non-profit 
organization  or  a  community  participating  in 
the  Single  Family  Property  Disposition 
Leasing  Program  from  extending  a  lease  to 
the  same  tenant  for  a  period  beyond  24 
months. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development 


Date  Granted:  August  16. 1995. 

Reasons  Waived:  The  waiver  will  allow  a 
formerly  homeless  family  more  time  to  find 
permanent  housing. 

32.  Regulation:  24  CFR  291.400. 
Project/ Activity:  The  Anoka  County 

Conmiunity  Action  Program  requested  a 
waiver  of  the  24  month  residency  for  three 
tenants  in  single  family  properties  leased 
under  the  single  family  propwrty  disposition 
homeless  program. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  291.400  prohibit  a  non-profit 
organization  or  a  community  participating  in 
the  Single  Family  Property  Disposition 
Leasing  Program  from  extending  a  lease  to 
the  same  tenant  for  a  f)eriod  beyond  24 
months. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  September  6. 1995. 

Reasons  Waived:  The  waiver  will  allow 
three  formerly  homeless  families  more  time 
to  find  permanent  housing. 

33.  Regulation:  24  CFR  511.76(h). 
Project/ Activity:  The  City  Salisbury,  North 

Carolina  requested  a  waiver  of  program 
closeout  requirements  of  the  Rental 
Rehabilitation  program. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  511.76(h)  cite  when  proceeds 
received  from  Rental  Rehabilitation  loans 
become  program  income. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  )uly  3.  1995. 

Reasons  Waived:  The  North  Carolina 
Housing  Finance  Agency  (NCHFA),  the 
Rental  Rehabilitation  grantee,  had  not  yet 
met  the  requirements  for  program  closeout. 
However,  the  City  of  Salisbury,  as  a 
subrecipient  of  the  State,  had  closed  out  all 
of  its  RRP  grants  and  was  receiving  program 
income  from  them.  The  waiver  allowed  the 
City  to  use  its  program  income  to  provide 
affordable  rental  housing  to  low  income 
residents. 

34.  Regulation:  24  CFR  570.200(h)  & 
570.200  (a)(5). 

Project/ Activity:  The  City  of  San  Angelo, 
Texas  requested  a  waiver  of  24  CFR 
570.20p(h)  &  570.200(a)(5)  regarding 
reimbursement  of  pre-agreement  costs  for  the 
renovation  of  a  building  to  be  used  as  a  one- 
stop  public  health  facility. 

Nahire  of  Requirement:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

Granted  By:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  )uly  28.  1995. 

Reasons  Waived;  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  affect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre- 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  renovation  of 
the  building  which  will  be  used  for  a  public 
health  facility. 

35.  Regulation:  24  CFR  570.200(h)  & 
570,200(a)(5),  24  CFR  570.207(b)(4). 

Project/ Activity:  The  City  of  Albany 
Georgia  requested  a  waiver  of  24  CFR 


570.200(h)  &  570.200(a)(5)  to  facilitate  the 
obligation  of  disaster  recovery  funds  by 
permitting  the  City  to  reimburse  real  property 
owners  for  expenses  incurred  on  or  after  the 
disaster  date.  The  City  of  Albany  Georgia  also 
requested  a  waiver  of  24  CFR  570.207(b)(4) 
to  permit  it  to  carry  out  a  household 
assistance  program  for  victims  of  the  disaster. 

Nature  of  Requirement:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 
Also  at  24  CFR  570.207(b)(4)  prohibit  income 
payments  to  households  or  individuals. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Conununity  Planning  & 
Development. 

Date  Granted:  July  31, 1995. 

Reasons  Waived:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  affect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre- 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  City  to 
implement  a  plan  to  reimburse  property 
owners  for  expenses  incurred  prior  to  the 
effective  date  of  its  CDBG  emergency 
supplemental  grant.  The  second  waiver  will 
allow  a  household  assistance  program  for 
those  suffering  personal  property  damage 
caused  by  the  Tropical  Storm  Alberto. 

36.  Regulation:  24  CFR  570.200(h)  & 
570.200(a)(5). 

Project/ Activity:  The  City  of  Davenport, 
Iowa  requested  a  waiver  of  24  CFR 
570.200(h)  &  570.200(a)(5)  regarding 
reimbursement  of  pre-agreement  costs  to 
permit  the  City  to  complete  an  acquisition 
activity. 

Nature  of  Requirement:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Conmiunity  Planning  & 
Development. 

Date  Granted:  August  18, 1995. 

Reasons  Waived:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  affect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre- 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  city  to  fund  the 
acquisition,  by  a  non-profit  organization,  of 
a  youth  center  to  serve  local  youth  and 
function  as  a  community  policing  outpost, 
with  FY  1996,  FY  1997  and  FY  1998  CDBG 
funds. 

37.  Regulation:  24  CFR  570.200(h)  & 
570.200(a)(5). 

Project/ Activity:  Sacramento,  California 
requested  a  waiver  of  24  CFR  570.200(h)  & 
570.200(a)(5)  regarding  reimbursement  of 
pre-agreement  costs  to  permit  the  City  to 
carry  out  street  improvements  in  a  low  and 
moderate  income  area  in  one  year  in  instead 
of  in  two  phases. 

Nature  of  Requirement:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  September  6, 1995. 

Reasons  Waived:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  affect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre- 
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agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  reimbursement 
of  local  funds,  for  street  improvements  to  a 
low  and  moderate  income  area,  with  FY  1996 
and  FY  1997  CDBG  funds. 

38.  Regulation:  24  CFR  570.200(h)  & 
570.200(a)(5). 

Project/ Activity:  Clark  County,  Nevada 
requested  a  waiver  of  24  CFR  570.200(h)  & 
570.200(a)(5)  regarding  reimbursement  of 
pre-agreement  costs  for  the  development  of  a 
public  facility  to  provide  recreational 
facilities  for  at-risk  youth. 

Nature  of  Requirement:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Plarming  & 
Development. 

Date  Granted:  September  18. 1995. 

Reasons  Waived:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  affect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre- 
agreement  costs  at  24  CFR  570.200  (h)  & 
570.200(a)(5)  will  permit  the  City  to  develop 
a  facility  that  will  provide  recreational 
programs  to  neighborhood  youth.  In  addition, 
the  Police  Department  has  a  neighborhood 
office  there  as  do  various  county  social 
service  agencies. 

39.  Regulation:  24  CFR  576.21. 
Project/ Activity:  The  State  of  Michigan 

requested  a  waiver  of  the  Emergency  Shelter 
Grants  regulations  at  24  CFR  576.21. 

Nature  of  Requirement:  The  State 
requested  a  waiver  of  the  expenditure 
limitation  of  ESG  funds  on  essential  services. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted;  July  10, 1995. 

Reasons  Waived:  Under  the  Stewari  B. 
McKirmey  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
"demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources".  The  State  demonstrated  that 
other  eligible  activities  will  be  carried  out 
with  other  funds. 

40.  Regulation:  24  CFR  576.21. 
Project/ Activity:  Morunouth  County,  New 

Jersey  requested  a  waiver  of  the  Emergency 
Shelter  Grants  regulations  at  24  CFR  576.21. 

Nature  of  Requirement:  The  County 
requested  a  waiver  of  the  expenditure 
limitation  of  ESG  funds  on  essential  services. 

Granted  By;  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Plarming  & 
Development. 

Date  Granted:  July  10, 1995. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
"demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources."  The  County  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources,  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 


41.  Regulation:  24  CFR  576.21. 
Project/ Activity:  The  municip»ality  of 

Caguas.  Puerto  Rico  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at  24 
CFR  576.21. 

Nature  of  Requirement:  The  municipality 
requested  a  waiver  of  the  ESG  expenditure 
limitation  on  essential  services. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Conmiunity  Planning  & 
Development. 

Date  Granted:  July  10. 1995. 

Reasons  Waived;  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
"demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources".  The  municipality  provided  a 
letter  that  demonstrated  that  other  categories 
of  ESG  activities  will  be  carried  out  locally 
with  other  resources,  therefore,  it  was 
determined  that  the  waiver  was  appropriate. 

42.  Regulation:  24  CFR  576.21. 
Project/ Activity:  The  State  of 

Massachusetts  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at  24 
CFR  576.21. 

Nature  of  Requirement;  The  State 
requested  a  waiver  of  the  ESG  expenditure 
limitation  on  essential  services. 

Granted  By:  Andrew  Cuomo.  Assistant 
Secrettu-y  for  Community  Planning  & 
Development. 

Date  Granted;  July  21.  1995. 

Reasons  Waived;  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  fwrcent  cap  on  essential 
services  may  be  waived  if  the  grantee 
"demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources".  The  State  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources,  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

43.  Regulation:  24  CFR  576.21. 
Project/ Activity:  Mt.  Vernon  City,  New 

York  requested  a  waiver  of  the  Emergency 
Shelter  Grants  regulations  at  24  CFR  576.2 1. 

Nature  of  Requirement:  The  City  requested 
a  waiver  of  the  ESC  expenditure  limitation 
on  essential  services. 

Granted  By;  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Plarming  & 
Development. 

Date  Granted;  August  28.  1995. 

Reasons  Waived;  Under  the  Stewart  B. 
McKirmey  Homeless  Assistance  Act. 
amended  by  the  National  Affordable  Housing 
Act  the  30  percent  cap  on  essential  services 
may  be  waived  if  the  grantee  "demonstrates 
that  the  other  eligible  activities  under  the 
program  are  already  being  carried  out  in  the 
locality  with  other  resources".  The  City 
provided  a  letter  that  demonstrated  that  other 
categories  of  ESG  activities  will  be  carried 
out  locally  with  other  resources,  therefore,  it 
was  determined  that  the  waiver  was 
appropriate. 

44.  Regulation:  24  CFR  576.21. 


Project/ Activity:  The  City  of  Ft  Wayne. 
Indiana  requested  a  waiver  of  the  Emergency 
Shelter  Grants  regulations  at  24  CFR  576  21 

Nature  of  Requirement:  The  City  requested 
a  waiver  of  the  ESG  expenditure  limitation 
on  essential  services. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  September  6. 1995 

Reasons  Waived  Under  the  Stewari  B 
McKinney  Homeless  Assistance  Act. 
amended  by  the  National  Affordable  Housmg 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
"demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources'.  The  City  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources,  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

45.  Regulation:  24  CFR  578.3,'H5(e). 
Project/ Activity;  The  State  of  California  on 

behalf  of  the  California  Department  of 
Housing  and  Community  Development 
requested  a  waiver  of  24  CFR  578  335(e)  of 
the  conflict  of  interest  regulations  to  allow 
two  board  members  on  a  homeless  advisory 
board  to  jserform  work  for  a  permanent 
housing  project. 

Nature  of  Requirement:  24  CFR  578  335(e) 
provides  the  regulations  on  conflict  of 
interest  for  program  participants. 

Granted  By:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  August  14,  1995. 

Reasons  Waived:  A  determination  was 
made  that  undue  hardship  would  result  from 
applying  the  requirement  and  would 
adversely  affect  the  purposes  of  the 
f>ermanent  housing  for  the  handicapped 
homeless  program. 

46.  Regulation:  24  CFR  582  803(a)(i) 
Project/Activity-  The  Fort  Collins  Housmg 

Authority  requested  a  waiver  to  accept  as 
residents,  three  oersons  who  were  assisted 
under  the  Section  8  Certificate  program,  into 
a  12  unit  SRO  projects 

Natvre  of  Requirement:  The  regulations  at 
24  CFR  882.803(a)(i)  state  that  housing  is  not 
eligible  for  SRO  assistance  if  it  is.  or  has  been 
within  12  months  before  the  owner  submits 
a  proposal  to  the  public  housing  agency. 
(PHA).  subsidized  under  any  Federal 
Housing  program. 

Granted  By:  .^ndrew  Cuomo,  ,^ssistan! 
Secretary'  for  Community  Planning  & 
Development. 

Date  Granted;  September  6. 1995, 

Reasons  Waived  It  was  determined  that 
the  financially  feasibility  of  the  pro|ei  t  was 
based  on  twelve  units  receiving  rental 
assistance.  The  Assistant  Secretary 
determined  that  granting  the  waiver  was  the 
most  effective  way  of  developing  the  project. 

47.  Regulation:  24  CFR  882.408(b) 
Project/ Activity:  The  Housing  Authority  of 

the  City  of  San  Francisco  requested  a  waiver 
which  would  allow  the  Housing  Authority  to 
utilize  a  gross  rent  for  one  of  its  Shelter  Plus 
Care  projects  that  would  exceed  the 
applicable  Fair  Market  Rent  (FMR)  by  12 
percent. 
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Nature  of  Requirement:  The  SRO 
regulations  at  24  CFR  882.408(b)  state  that,  a 
public  housing  agency  may  approve  initial 
gross  rents  which  exceed  the  applicable  FMR 
by  up  to  10  percent  for  all  units  of  a  given 
size  in  specified  areas.  The  Department  is 
waiving  the  provisions  of  24  CFR  882.408(b) 
which  only  allow  pre-agreement  exception 
rents  to  be  approved  on  an  area-wide  basis 
and  which  only  allow  the  exception  rent  to 
exceed  the  moderate  rehabilitation  FMR  by 
10  percent. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  July  28, 1995. 

Reasons  Waived:  It  was  determined  that 
the  City  had  taken  all  reasonable  actions  to 
reduce  the  gross  rents  to  within  the 
applicable  FMR.  So  in  order  for  project 
development  \o  proceed  the  gross  rent  was 
increased  beyond  the  FMR  by  12  percent. 

48.  Regulation:  24  CFR  882.808(a](3)(4) 
4(b)(2). 

Project/ Activity:  The  Housing  Authority  of 
Portland  Oregon  requested  a  waiver  which 
would  allow  the  owners  of  four  SRO 
structiuvs  to  maintain  separate  waiting  lists 
rather  than  receive  tenant  referrals  from  the 
Housing  Authonty's  waiting  list  for  SRO 
projects. 

Nature  of  Requirement:  The  SRO 
regulations  at  24  CFR  882.808(a)(3)(4)  &(b)(2) 
state  that,  a  public  housing  agency  waiting 
list  must  be  used  for  tenant  referrals  to  SRO 
projects. 

Granted  By:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  July  20, 1995. 

Reasons  Waived:  The  March  15, 1993, 
Interim  Rule  for  the  SRO  program  stated  that 


the  PHA  waiting  list  requirement  was  being 
eliminated.  Due  to  a  technical  error  this  new 
policy  was  not  implemented.  Since  the 
Department  plans  on  publishing  a  technical 
amendment  which  includes  this  policy,  the 
waiver  was  granted. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  in  this  listing  is: 
Mary  Ann  Russ,  Deputy  Assistant  Secretary 
for  Public  and  Assisted  Housing 
Operations,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  (202)  708- 
1380 

49.  Regulation:  24  CFR  990.108(e). 
Project/ Activity:  Cuyahoga  Metropolitan 

Housing  Authority.  A  request  was  made  to 
prevent  a  loss  of  operating  subsidy  when 
converting  efficiency  units  to  one  bedroom 
units. 

Nature  of  Requirement:  When  unit  months 
are  lost  through  combining  small  units  into 
larger  units  they  must  be  removed  from  the 
calculation  of  unit  months  available  in  the 
PFS  subsidy  calculation. 

Granted  By:  Joseph  Shuldiner,  Assistant 
Secretary. 

Date  Granted:  October  4, 1995. 

Reason  Waived:  Because  of  problems  the 
HA  has  experienced  filling  vacant  efficiency 
units  for  the  elderly  the  HA  converted  them 
to  one  bedroom  units  which  it  could  rent.  In 
order  to  support  the  HAs  efforts  to  reduce 
vacancies,  approval  was  granted  for  the  HA 
to  include  the  number  of  unit  months  which 
would  be  lost  through  this  conversion  in 
future  PFS  calculations. 

50.  Regulation:  24  CFR  990.109(b)(3)(iv). 
Project/ Activity:  Breckenridge.  MN, 

Housing  and  Redevelopment  Authority.  A 


request  was  made  to  use  the  HAs  actual 
occupancy  rate  of  94%  and  recalculate  its 
operating  subsidy  eligibility. 

Nature  of  Requirement:  The  regulation 
requires  a  Low  Occupancy  PHA  without  an 
approved  Comprehensive  Occupancy  Plan  to 
use  a  projected  occupancy  percentage  of 
97%. 

Granted  By:  Joseph"  Shuldiner,  Assistant 
Secretary. 

Date  Granted:  September  22, 1995. 

Reason  Waived:  The  HA  was  allowed  to 
use  its  actual  occupancy  percentage  to 
prevent  undue  hardships  while  it  continues 
its  efforts  to  reduce  vacancies. 

51.  Regulation:  24  CFR  990.109{b)(3)(iv). 

Project/ Activity:  Chicago  Housing 
Authority.  A  request  was  made  to  use  80% 
for  the  HA's  projected  occupancy  percentage 
when  calculating  its  PFS  operating  subsidy 
eligibility. 

Nature  of  Requirement:  The  regulation 
requires  a  Low  Occupancy  PHA  without  an 
approved  Comprehensive  Occupancy  Plan 
(COP)  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  September  26, 1995. 

Reason  Waived:  As  acknowledged  in  the 
five-year  Memorandum  of  Agreement  (MOA) 
between  HUD  and  the  HA  the  key  to 
achieving  any  of  the  vacancy  reduction 
performance  targets  is  the  approval  of  the 
waiver.  In  order  to  be  supportive  of  the  MOA 
the  HA  was  authorized  to  use  80%  as  the 
projected  occupancy  percentage. 

[FR  Doc.  96-4316  Filed  2-26-96;  8:45  am] 
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EHVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart125 

IFm.-642»-e] 

RiN2040-AC72 


Modification  of  Secondary  Treatment 
RaqulreiTMnts  for  Discharges  Into 
Marine  Waters 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  an 
amendment  to  the  regulations  contained 
at  40  CFR  Part  125,  Subpart  G,  which 
implement  section  301(h)  of  the  Clean 
Water  Act  ("CWA"  or  "Act"),  33  U.S.C. 
1311(h).  Section  301(h)  provides  for 
modifications  of  secondary  treatment 
requirements  for  discharges  into  marine 
waters  by  publicly  owned  treatment 
works  (POTWs)  that  demonstrate  their 
compliance  with  the  301(h)  criteria.  As 
required  by  statutory  amendments,  a 
provision  was  added  to  the  301(h) 
regulations  in  1994  that  requires  301(h) 
POTWs  to  show  they  are  removing  a 
minimum  of  30  percent  of  the  biological 
oxygen  demanding  material  (BOD)  &om 
their  influent.  Under  the  rule, 
compliance  with  the  30-percent  removal 
requirement  of  BOD  was  generally  to  be 
achieved  on  a  monthly-average  basis. 
The  rule  did,  however,  allow  some 
applicants,  subject  to  an  eligibility 
provision,  to  request  that  they  be 
allowed  to  average  their  BOD  removal 
percentages  over  a  longer  than  monthly 
period.'The  eligibility  provision 
excluded  facilities  that  had 
demonstrated  an  ability  to  achieve  30- 
percent  BOD  removal  on  a  monthly- 
average  baas  over  the  calendar  year 
prior  to  August  9, 1994.  Today's 
proposal  would  amend  40  CFR 
125.60(c)(1)  to  provide  increased 
flexibihty  by  removing  the  eligibility 
provision,  thereby  allowing  any  301(h) 
POTWs  to  apply  for  a  longer  than 
monthly  BOD  averaging  period.  The 
remaining  p^visions  of  the  301(h) 
regulations  remain  in  full  force  and 
effect,  and  are  not  the  subject  of  this 
proposed  rule. 

DATES:  Comments  on  this  proposed 
amendment  must  be  submitted  by 
March  28, 1996. 

ADDRESSES:  Comments  on  this  proposed 
amendment  should  be  addressed  to: 
Virginia  Fox-Norse,  Oceans  and  Coastal 
Protection  Division  (4504F).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC  20460; 
(202)  260-8448.  The  official  record  for 
this  rulemaking  is  available  for  viewing 


at  EPA's  Water  Docket;  Room  L-102, 
401  M  Street,  SW,  Washington,  DC 
20460.  For  access  to  the  Docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  for  an 
appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Fox-Norse.  Office  of  Wetlands, 
Oceans  and  Watersheds,  Oceans  and 
Coastal  Protection  Division  (4504F), 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW,  Washington,  D.C.  20460; 
(202)  260-8448. 

SUPPLEMENTARY  INFORMATION: 
Preamble  Outline 

I.  Background 

A.  Water  Quality  Act  Amendments  of  1987 

B.  Final  Rulemaking  of  1994 

C.  Legal  Challenge  to  Regulations 

II.  Today's  Proposal 

III.  Discussion  of  Alternatives 
rv.  Supporting  Documentation 

I.  Background 

A.  Water  Quality  Act  Amendments  of 
1987 

On  February  4,  1987.  Congress  passed 
the  Water  Quahty  Act  of  1987  (WQA) 
(Pub.  L.  100-4),  which  amended  CWA 
section  301(h)  in  several  important 
respects.  Among  other  things,  the  WQA 
added  a  new  section  301(h)(9),  the 
provision  relevant  to  this  rulemaking. 
Section  301(h)(9)  requires  that  "*   *   *  at 
the  time  the  301(h)  modification 
becomes  effective,  the  applicant  will  be 
discharging  effluent  which  has  received 
at  least  primary  or  equivalent  treatment 
*  *   •."  Section  301(h)(9)  also  defined 
primary  or  equivalent  treatment  as 
"treatment  by  screening,  sedimentation, 
and  skimming  adequate  to  remove  at 
least  30  percent  of  the  biochemical 
oxygen  demanding  material  (BOD)  and 
of  the  suspended  solids  (SS)  in  the 
treatment  works  influent,  and 
disinfection,  where  appropriate." 

B.  Final  Rulemaking  of  1 994 

EPA  published  the  final  regulations 
implementing  the  WQA  amendments  to 
section  301(h)  on  August  9.  1994  (59  FR 
40642).  That  rulemaking  added 
provisions  in  40  CFR  125.60  regarding, 
among  other  things,  the  statutory 
requirement  for  a  minimum  of  primary 
or  equivalent  treatment.  Under  the 
proposed  regulations  ()anuary  24,  1991, 
56  FR  2814)  applicants  would  have  had 
to  demonstrate  compliance  with  the  30 
percent  BOD  removal  requirement  using 
a  monthly  averaging  period  for 
calculating  compliance.  However,  a 


number  of  commenters  indicated  that 
the  30  percent  removal  rate  for  BOD 
may  be  difficult  to  achieve  on  a  monthly 
average  basis  in  certain  cases.  In 
response,  in  the  August  1994  final  rule, 
EPA  added  §  125.60(c)  to  provide 
flexibility  to  POTWs,  in  certain 
specified  circumstances,  to  use  up  to  a 
yearly  averaging  period  to  calculate 
compliance  with  the  30-percent  removal 
requirements  for  BOD.  The  flexibility  is 
only  for  the  averaging  period  used  to 
calculate  compliance.  The  rule  still 
requires  all  applicants  to  meet  the 
statutory  30-percent  removal 
requirement  for  BOD.  As  discussed  in 
the  preamble  to  the  final  regulations  (59 
FR  40648-40649),  EPA  believed  that  the 
monthly  averaging  period  would  still  be 
appropriate  for  most  applicants. 
Under  the  second  sentence  of 
§  125.60(c)(1),  facilities  that  had    ' 
demonstrated  an  ability  to  achieve  30 
percent  removal  of  BOD  on  a  monthly 
average  basis  over  the  calendar  year 
prior  to  August  9, 1994,  (the  date  the 
rule  was  published)  were  excluded  from 
eligibility  to  apply  for  this  longer  than 
monthly  averaging  period.  Specifically, 
this  sentence  (the  "eligibility 
provision")  states: 

If,  however,  the  applicant  has 
demonstrated  an  ability  to  achieve  30  percent 
removal  of  BOD  on  a  monthly  average  basis 
over  the  calendar  year  prior  to  August  9, 
1994,  the  applicant  shall  not  be  eligible  for 
an  averaging  basis  other  than  monthly. 

This  provision  was  based  on  the 
assumption  that  facilities  that  had 
consistently  achieved  30  percent 
removal  of  BOD  on  a  monthly  average 
basis  would  continue  to  be  capable  of 
achieving  the  30  percent  performance 
standard  on  a  monthly  basis. 

C.  Legal  Challenge  to  Regulations 

In  December  1994,  four  Alaskan 
municipalities  filed  a  petition  for  review 
in  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  challenging,  in  particular, 
the  above-described  limitation  on 
eligibility  for  applying  for  a  longer  than 
monthly  averaging  period  to  calculate 
compliance  with  the  30-percent  removal 
requirement  for  BOD.  [Anchorage  Water 
&■  Wastewater  Utility,  et  al,  v.  U.S.  EPA. 
No.  94-70913  (9th  Cir.)]  Petitioners 
claim  that  all  POTWs  should  be  eligible 
at  least  to  apply  for  alternative  averaging 
periods  for  removal  of  BOD.  Because  the 
issues  raised  by  these  parties  concern 
the  eligibility  provision — which  EPA 
added  at  the  time  of  the  final  rule  in 
response  to  public  comments  on  the 
proposal — they  are  arising  now  for  the 
first  time. 

The  petitioners  believe  the  eligibility 
provision  is  unwarranted  and 
inappropriate  because  there  may  be 


cases  in  which  a  POTW  may  have  met 
the  30-percent  removal  requirement  for 
the  preceding  year,  but  may  not  be  able 
to  meet  it  on  a  monthly  basis  in  the 
future  for  reasons  beyond  their  control. 

n.  Today's  Proposal 

EPA  has  considered  the  issues  raised 
by  the  Alaskan  municipalities.  In 
response,  EPA  agrees  that  the  absolute 
bar  represented  by  the  eHgibility 
provision  is  unnecessary  and  could  be 
too  inflexible.  Therefore,  EPA  today 
proposes  to  delete  the  eligibility 
provision  (i.e.,  the  second  sentence  of 
125.60(c)(1)).  This  proposal  would  not 
change  the  showing  that  POTWs  must 
make  to  have  the  longer  than  monthly 
averaging  period  approved,  and  EPA 
continues  to  expect  that  situations 
where  the  longer  averaging  period  is 
shown  to  be  justified  will  be  the 
exception  rather  than  the  rule. 

The  Agency  emphasizes  that 
removing  the  eligibility  provision  would 
not  automatically  provide  any  POTW 
with  a  longer  averaging  period  for 
determining  compliance  with  the  30- 
percent  removal  requirement  for  BOD. 
Instead,  it  simply  allows  all  POTWs  to 
request  a  longer  averaging  period.  Under 
the  regulations,  POTWs  who  make  such 
a  request  will  continue  to  be  required  to 
demonstrate  to  the  satisfaction  of  the 
Regional  Administrator  that  a  longer 
period  is  warranted  in  order  to  be 
granted  relief  from  the  requirement  to 
meet  BOD  removal  on  a  monthly  basis. 
In  determining  whether  to  grant  a 
POTW's  request  for  longer  than  monthly 
averaging  under  §  125.60(c)(2)(iii).  the 
Regional  Administrator  will  still 
consider  the  POTW's  historical  removal 
data  as  a  relevant  factor.  EPA  also  notes 
that  if  it  grants  a  longer  averaging 
period,  the  required  frequency  of 
monitoring  for  BOD  will  remain  the 
same  as  if  the  period  for  calculating 
compliance  for  BOD  removal  was  the 
monthly  average  basis. 

As  noted  above,  all  POTWs  remain 
subject  to  the  statutorily  requited  30 
percent  BOD  removal  condition,  and  all 
POTWs  that  want  a  longer  than  monthly 
averaging  period  will  need  to  make  a 
showing  to  the  Regional  Administrator 
that  a  longer  period  is  warranted,  and 
actual  monitoring  frequencies  for  BOD 
will  not  change.  These  safeguards, 
coupled  with  the  continued  requirement 
that  the  discharge  must  meet  all  the 
other  301(h)  environmental  criteria,  lead 
EPA  to  believe  that  the  level  of 
environmental  protection  would  not  be 
changed  by  this  proposal  in  any 
material  way,  and  the  flexibility 
provided  is  appropriate. 


III.  Discussion  of  Alternatives 

The  Agency  considered  other 
alternatives  for  providing  relief  from  the 
strict  bar  on  requesting  a  longer 
averaging  period  represented  by  the 
eligibility  provision,  such  as:  (1) 
deleting  the  eligibility  provision  of 
§  125.60(c)(1)  amd  restricting  the  factors 
in  the  Regional  Administrator's 
determination  to  grant  or  deny  the 
longer  averaging  period;  (2)  retaining 
the  eligibility  provision,  but  adding  a 
provision  that  allows  an  applicant  that 
achieved  30-percent  removal  of  BOD  on 
a  monthly  average  basis  over  the  year 
preceding  August  9,  1994,  to  satisfy  the 
Regional  Administrator  that  the  data  did 
not  reflect  representative  conditions; 
and  (3)  retaining  a  modified  eligibility 
provision  that  would  be  based  on  the 
BOD  removal  rates  achieved  over  longer 
than  one  year  preceding  August  9,  1994, 
e.g.,  2  years,  to  account  for  a  range  of 
conditions. 

EPA  rejected  these  alternatives 
because  simply  eliminating  the 
eligibility  provision  in  §  125.60(c)(1) 
best  provided  the  necessary  flexibility 
while  still  providing  adequate 
environmental  safeguards.  EPA  believes 
that  removing  the  eligibility  provision 
while  still  making  past  monitoring 
performance  a  relevant  factor  in 
determining  a  longer  than  monthly 
averaging  period,  will  not  result  in  any 
decrease  in  environmental  protection. 
Deleting  this  provision  will  form  the 
basis  for  a  settlement  of  the  legal 
challenge  brought  by  the  Alaskan 
municipalities.  EPA  also  proposes  to 
delete  a  parallel  clause  in  §  125.60(c)(2), 
as  a  conforming  change. 

Nevertheless,  the  Agency  requests 
comments  on  all  aspects  of  today's 
proposal,  including  whether  any  of 
these  alternatives  or  other  alternatives 
not  discussed  here,  including  not 
changing  the  eligibility  provision, 
would  be  a  more  appropriate  course  of 
action  on  this  issue.  EPA  will  consider 
adopting  any  of  the  above  alternatives  or 
others  that  are  advocated  in  any  public 
comments. 

rv.  Supporting  Documentation 

Analyses  under  E.O.  12866,  the 
Unfunded  Mandates  Reform  Act  of 
1995.  the  Regulatory  Flexibility  Act,  and 
the  Paperwork  Reduction  Act. 

Because  today's  action  simply 
proposes  to  remove  provisions  of  an 
existing  rule  from  the  CFR  that  limit  the 
ability  of  affected  POTWs  to  request 
flexibility  in  calculating  compliance 
with  removal  requirements  for  BOD. 
this  action  has  no  regulatory  impact  and 
is  not  a  "significant"  regulatory  action 


v^thin  the  meaning  of  E.O.  12866.  and 
is  therefore  not  subject  to  0MB  review. 

This  action  also  does  not  impose  any 
Federal  mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  For  the  same 
reasons,  pursuant  to  the  Regulatory 
Flexibihty  Act,  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Finally,  deletion  of  these 
provisions  from  the  CFR  does  not  affect 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  40  CFR  Part  125 

Environmental  protection.  Marine 
point  source  discharges.  Reporting  and 
recordkeeping.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  February'  15. 1996. 
Carol  M.  Bro«imer, 

Administrator 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  part  125.  subpart  G  as  follows: 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act.  as  amended  by 
the  Clean  Water  Act  of  1977.  33  ISC.  1251 
et  seq.,  unless  otherwise  noted. 

Subpart  G — Criteria  tor  KAoditying  the 
Secondary  Treatment  Requirements 
Under  Section  301(h)  of  the  Clean 
Water  Act 

2.  Section  125.60  is  proposed  to  be 
amended  by  removing  paragraph  (c)(1): 
by  redesignating  paragraphs  (c)(2)  as 
(c)(1)  and  (c)(3)  as  (c)(2);  and  by  revising 
the  introductory  text  of  newly 
designated  paragraph  (c)(1)  to  read  as 
follows: 

§125.60    Primary  or  equivalent  treatment 
requirements. 


(c)(1)  An  applicant  may  request  that 
the  demonstration  of  compliance  with 
the  requirement  under  paragraph  (b)  of 
this  section  to  provide  30  percent 
removal  of  BOD  be  allowed  on  an 
averaging  basis  different  from  monthly 
(e.g.,  quarterly),  subject  to  the 
demonstrations  provided  in  paragraphs 
(c)(l)(i).  (ii)  and  (iii)  of  this  section.  The 
Administrator  may  approve  such 
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requests  if  the  applicant  demonstrates  to 
the  Administrator's  satisfaction  that: 
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REMirWERS 

The  nies  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Regteter  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 
EngbMers  Corps 

Danger  zones  arxj  restricted 

areas: 

AK}emarte  and  Pamlico 
Sounds;  Harvey  Point, 
Perquimans  County,  NC; 
published  2-27-96 

ENVIRONNENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Michigan;  published  2-27-96 
Toxic  substances: 
Testing  requirements- 
Chloroethane; 
modHication;  wittxjrawn; 
published  2-27-96 

JUSTICE  DEPARTMENT 
ImnHgration  and 
Naturalization  Service 

Immigration: 
Immigrant  petitions- 
Children  of  widows  or 
widowers;  put>lished  2- 
27-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 

High-density  traffic  airports; 
air  carrier  and  commuter 
operator  slots,  allocation 
arxJ  transfer  metfxx]; 
policy  statement; 
published  2-27-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in  Caiifomia; 

comments  due  by  3-4-96; 

published  2-1-96 
Potatoes  (Irish)  grown  in- 

Idaho;  comments  due  by  3- 
4-96;  published  2-1-96 

Specialty  crops;  import 
regulatior«: 


Peanuts;  comments  due  by 
3-4-96;  published  2-1-96 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Consultants  funded  by 
borrowers;  use;  comments 
due  by  34-96;  published  1- 
2-96 
Electric  loans: 
RUS  borrowers;  audit  policy 
and  certified  public 
accountant  requirements; 
comments  due  by  3-4-96; 
published  1-3-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list- 
Items  controlled  for 
I  nuclear  nonproliferation 

'  reasons;  Argentina, 

New  Zealand,  Poland, 
South  Africa,  and  South 
Korea  addition  to 
eligibility  list;  comments 
due  by  3-4-96; 
putJiished  2-1-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Gulf  of  Mexico  reef  fish; 

comments  due  by  3-8-96; 

published  2-9-96 
Pacific  Coast  groundfish; 

comments  due  by  3-8-96; 

published  1-23-96 
Tuna  Management  in  the  Mid- 
Atlantic  Negotiated 
Rulemaking  Committee: 
Intent  to  establish; 

comments  due  by  3-4-96; 

published  2-1-96 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAMPUS): 
IrxJividual  case 
management;  comments 
due  by  3-4-96;  published 
1-4-96 
Personnel: 
Conduct  on  Pentagon 
Reservation;  comments 
due  by  3-8-96;  putdished 
1-8-96 

Elected  school  boards- 
National  Defense 
Authorization  Act; 
implementation; 
comments  due  by  3-4- 
96;  published  1-4-96 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Higher  Education  Act  of 
1965- 

Federal  student 
assistance  programs; 


improved  oversight; 
comments  due  by  3-4- 
96;  published  2-2-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Gasoline  spark-ignition  and 
diesel  compression-ignition 
marine  engines;  emission 
standards;  comments  due 
by  3-8-96;  published  2-7- 
96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Florida;  commerrts  due  by 
34-96;  published  2-1-96 
Georgia;  comments  due  by 
3-4-96;  published  2-2-96 
Illinois;  comments  due  by  3- 

4-96;  published  2-1-96 
Indiana;  comments  due  by 
3-4-96;  published  2-1-96 
Maryland;  comments  due  by 

3-4-96;  published  2-1-96 
Michigan;  comments  due  by 

3-4-96;  published  2-2-96 
Missouri;  comments  due  by 
3-7-96;  published  2-6-96 
North  Carolina;  comments 
due  by  3-4-96;  published 
2-1-96 
Pennsylvania;  comments 
due  by  3-8-96;  published 
2-7-96 
Rhode  Island;  comments 
due  by  3-4-96;  published 
2-2-96 
West  Virginia;  comments 
due  by  3-6-96;  putilished 
2-5-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Ohio;  comments  due  by  3- 
4-96;  published  2-1-96 
Air  quality  planning  purposes; 
designation  of  areas: 
South  Dakota;  comments 
due  by  3-7-96;  published 
2-6-96 
Clean  Air  Act: 
Acid  rain  program- 
Nitrogen  oxides  emission 
reduction  program; 
comments  due  by  3-4- 
96;  published  1-19-96 
State  operatirig  permits 
programs- 
Massachusetts;  comments 
due  by  3-4-96; 
put>lished  2-2-96 
Massachusetts;  comments 
due  by  3-4-96; 
putrfished  2-2-96 
Pestk:kjes;  tolerances  in  food, 
animal  feeds,  and  raw  < 
agricultural  comnxxjities: 


2,4-0(2,4- 
dichlorophenoxyacetic 
acid);  comments  due  by 
3-8-96;  published  2-22-96 

Xanthan  Gum-modified; 
comments  due  by  3-6-96; 
published  2-7-96 
Water  pollution  control: 

.  National  pollutant  discharge 
elimination  systen>- 

Publicly  owned  treatment 

wort<s,  etc.;  permit 

applk:ation 

requirements;  comrtients 

due  by  3-5-96; 

published  12-6-95 
Water  quality  standards- 
Arizona  surface  waters; 

comments  due  by  3-8- 

96;  published  1-29-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
Enhanced  91 1  services 
compatit)ility  of  wireless 
servk^es;  comments  due 
by  3-4-96;  published  2-23- 
96 

Common  carriers: 

Local  exchange  carriers  and 
commercial  mbbAe  radio 
servk:e  provkiers;  equal 
access  and 
interconnectkm 
obligatk>ns;  comments  due 
by  3-4-96;  published  2-23- 
96 

Radk)  servKes,  special: 
Fixed  point-to-point 
mk:rowave  servk»  in  37 
GHz  band;  channeling 
plan,  etc.;  comments  due 
by  3-4-96;  published  2-22- 
96 

Radk)  stations;  table  of 
assignments: 

Kansas;  comments  due  by 
3-4-96;  published  1-26-96 

FEDERAL  ELECTION 
COMMISSION 

Contritxjtion  and  expenditure 
limitations  arxJ  prohibitions: 
Det>ates  arxf  news  stories 

produced  by  cat>le 

television  organizations; 

comments  due  by  3-4-96; 

published  2-1-96 

FEDERAL  TRADE 
COMMISSION 

Trade  regulatk>n  rules: 
Incandescent  lamp  (light 
bulb)  industry;  comments 
due  by  3-7-96;  published 
2-6-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 


Prescriptk>n  dnig  product 
lat)eling;  publk:  patient 
education  workshop; 
comments  due  by  3-6-96; 
published  1-30-96 
Medical  devk:es: 
Orthopedic  devkjes- 
Pedk:le  screw  spinal 
systems;  classification, 
etc.;  comments  due  by 
3-4-96;  published  12-29- 
95 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Importation,  exportation,  and 
transportation  of  wildlife: 
Box  turtles;  export; 
comments  due  by  3-4-96; 
pub)lished  2-2-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan  suljmission: 
New  Mexk»;  comments  due 
by  3-4-96;  pul)lished  2-1- 
96 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Texas;  comnnents  due  by  3- 
4-96;  published  2-1-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Aliens  employment  control: 


Employment  eligibility 
veriffcation  form  (Form  I- 
9);  electronk:  production 
and/or  storage 
demonstration  project; 
applicatk>n  deadline 
extended;  comments  due 
by  3-8-96;  put)lished  2-6- 
96 
JUSTICE  DEPARTMENT      - 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Telephone  regulations  and 
inmate  financial 
responsibility;  comments 
due  by  3-4-96;  published 
1-2-96 
STATE  DEPARTMENT 
Press  Ixjikjing  passes: 
comments  due  by  3-4-96; 
published  2-2-96 
Tort  claims  and  certain 
property  damage  claims, 
administrative  settlement; 
CFR  part  removed; 
comments  due  by  3-8-96; 
published  1-30-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
North  Carolina;  comnr>ents 
due  by  3-8-96;  published 
1-23-96 
Federal  regulatory  review; 
comments  due  by  3-4-96; 
published  1-2-96 


Ports  arxJ  waterways  safety: 
Savannah  River  et  al.,  GA; 
safety/security  zones; 
comments  due  by  3-4-96; 
published  1-3-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  3-7-96;  published  1-25- 
96 
Aerospatiale;  comments  due 
by  3-7-96;  published  1-25- 
96 
Airtxjs  Irxlustne;  comments 
due  by  3-4-96;  published 
2-12-96 
Beech;  comments  due  by  3- 

7-96;  published  1-25-96 
Boeing;  comments  due  by 
3-4-96:  published  1-3-96 
British  Areospace; 
comments  due  by  3-7-96; 
published  1-25-96 
Cessna;  comments  due  by 
3-7-96;  published  1-25-96 
Construcciones 
Aeronauticas.  S.A. 
(CASA);  comments  due 
by  3-7-96;  published  i-25- 
96 
Domler;  comments  due  by 

3-7-96;  published  1-25-96 
Empresa  Braslleira  de 
Aeronautica.  S.A. 


(EMBRAER),  comments 
due  by  3-7-96,  put>lished 
1-25-96 

Empresa  Brasiieiro  de 
Aeronautico.  S.A. 
(EMBRAER),  commerrts 
due  by  3-7-96;  put)lished 
1-25-96 

Fairchikj,  comments  due  by 
3-7-96;  published  1-25-96 

Fokker;  comments  due  by 
3-4-96;  published  2-12-96 

Jetstream;  comments  due 
by  3-7-96;  published  1-25- 
96 

Robinson  Helicopter  Co  ; 
comments  due  by  3-4-96, 
published  2-2-96 

SAAB;  comments  due  by  3- 
7-96;  published  1-25-96 

Short  Brothers;  comments 
due  by  3-7-96;  put)lishecl 
1-25-96 

Class  E  airspace,  comments 
due  by  3-5-96;  published  i- 
23-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Marketable  book-entry 
Treasury  txlls,  notes  and 
bonds,  sale  and  issue, 
comments  due  by  3-5-96; 
published  1-5-96 
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The  authentic  text  behind  the  news 

i 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilition  of 

Presidential 
Documents 


This  unique  service  provides  up-tcMJate 
information  on  Presidential  policies 
and  anrKXjncements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
.  Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House.  , 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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*5420 


Superintendent  of  Documents  Subscription  Order  Form 

j  Charge  your  order. 

It's  easy! 


I I    YES,  please  enter , 


To  fax  your  orders  (202)  512-2233 


one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

□  $75.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities 

□  $132.00  First  Class  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 
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(Additional  addressyattention  line ) 
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For  privacy,  check  box  below: 

^  Do  not  make  my  name  available  to  other  mailers 
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(expiration) 
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And 
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Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federa'  flegister  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 

I I  YES,  please  send  me  the  following: 


Charge  your  order.  Mlk  ^^^ 

It's  Easy!  3WF'— 

To  fax  your  orders  (202)-512-2250 


copies  of  Th«  Federal  Regleter-What  It  it  and  How  To  Um  It.  at  $700  per  copy  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25  "^c.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  ot  DcKuments 
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1 I  VISA  or  MasterCard  Account 
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(Please  type  or  pnnt) 
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Wduld  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  txjth. 

LSA  •  List  of  CFR  Sections  Affected 

•       The  LSA  (List  of  CFR  Sections  Affected) 
is  desigr)ed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register. 
The  LSA  is  issued  nx^nthly  In  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 
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I i    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestiCEpostage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 
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(Please  type  or  prim) 
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For  privacy,  check  box  below: 

^  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 
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"1  VISA  3  MasterCard 


t                IE 

(expiration) 
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(Authorizing  signature) 

Thank  you  for  your  order! 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be  A  reriewal  notice  will  be 

sent  approximately  90  days  jent  approximately  90  day$ 
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:212  MAIN  STREET  j  j 212  MAIN  STREET  j 
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•  ..•..•.I  •  • 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  list  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Superintendent  of  Documents  Subscription  Order  Fomi     Charge  your  orxter. 

IVseasyl 


rniYES,  pJease  enter  my  subscriptions  as  folows: 


To  fax  your  orders  (202)  512-2233 
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regular  shipping  and  handling.)  Price  subject  to  change. 
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NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIQE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (31  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
.the  Office  of  the  Federal  Register,  National  Archives  and  Records 
'Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Docimients,  U.S.  Govenmieni  Printing  Office,  Washington,  DC 
20402. 

The  Federal  RegiBler  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  efiect,  doaunents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
ioteiest  Doctunents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Register  is  published.  The  database 
includes  botn  text  and  graphics  from  Volume  59,  Number  1 
(January  2, 1994)  forward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
using  the  World  Wide  Web;  the  Superintendent  of  Documents 

home  page  address  is  http://www.acoess.flpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest,  (no  password  required). 
Dial-in  users  should  use  communications  software  and  modem  to 
call  (202)  512-1661;  type  swais,  then  login  as  guest  (no  password 
regidred).  For  general  information  about  GPO  Access,  contact  the 
GPO  Access  User  Support  Team  by  sending  Internet  e-mail  to 
help^eidsOS.eids  gpo.gov;  by  faxing  to  (202)  512-1262;  or  by 
calnng  (202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time. 
Monday-Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Renster  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

Hoilfr  To  Cite  lliis  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  61  FR  12345. 
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FEDERAL  REGISTEK  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  n 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

docaments. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  wiiich  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 


[Two  Sessions] 

March  12,  1996  at  9:00  am  and 
March  26,  1996  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street,  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 


WHERE: 
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Agricultural  Marketing  Service 

RULE& 

Melons  grown  in  Texas,  7408-7409 
Onions  grown  in — 
Texas.  7407-7408 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7464-7466 
Universal  Cotton  Standards  Advisory  Committee 
recommendations,  7466-7467 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 
See  Operations  Office 

Army  Department 

See  Engineers  Corps 

Coast  Guard 

RULES 

Offshore  supply  vessels: 

Clertification  and  inspection;  conventional  OSVs  and 
lifeboats;  comment  period  reopening,  7425-7426 
Ports  and  waterways  safety: 

Lower  Mississippi  River;  safety  zone,  7413-7414 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Special  access  and  special  regime  programs;  participation 
denial: 
Gator  of  Florida,  7493 

Customs  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7576-7580  . 

Defense  Department 

See  Engineers  Corps 
See  Navy  Department 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Bethlehem  Steel  Corp..  7540 

Maxus  Energy  Corp.,  7540 

National  Fiber  Technology,  7540 

Vanity  Fair  Mills,  Inc..  7540-7541 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Montana  Power  Co.,  7537-7538 

Owens-Illinois  et  al.,  7538-7540 
NAFTA  transitional  adjustment  assistance: 

Thompson  Steel  Pipe  Co..  7541 


Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energv  Regulatory  Commission 
NOTICES 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Femaid,  7497 

Idaho  National  Engineering  Laborator\',  7498 
Los  Alamos  National  Laboratory,  7497 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Fluorescent  and  incandescent  lamp  test  procedures; 
comment  period  reopening,  7431-7436 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.; 
Luzerne  County,  PA;  Wyoming  Valley  levee  raising 
project,  7493-7494 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Delaware,  7415-7418 
Maryland,  7418-7419 
Toxic  substances: 
Health  and  data  safety  reporting  rule — 
List  additions,  7421-7425 
Water  programs: 

Oil  discharge  program;  editorial  revision,  741^7421 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Delaware,  7453 
Maryland,  7453-7454 
Toxic  substances: 
Acrylamide  and  N-methylolacrvlamide  grouts;  ban,  7454- 
7455 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  "506- 
7508 
Meetings: 

Clean  Air  Act  A/fvisory  Committee,  7508 
Pesticide,  food,  and  feed  additive  petitions: 

Aspergillus  Flavus  Isolate  AF36,  7512-7513 
Pesticide  programs: 

Propoxur,  7508-7509 
Pesticide  registration,  cancellation,  etc.: 

Martin's  Cube  Powder,  etc.,  7509-7512 
Pesticides;  emergency  exemptions,  etc.: 

Carbofuran,  7513-7514 

Chlorfenpyr,  7514-7516 
Pesticides;  temporary-  tolerances: 

Fipronil,  7516 

Trichodex,  7516-7517 
Reports;  availability,  etc.:  , 

PCBs;  Cancer  dose-response  assessment  and  application 
to  environmental  mi.xtures,  7517-7518 
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Executive  Office  of  ttie  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
European  Joint  Aviation  Requirements;  normal,  utility, 
acrobatic,  and  commuter  category  airplanes — 
Systems  and  equipment  standards;  correction,  7410 

PROPOSED  RULES 

Airworthiness  directives: 
Airbus,  7444-7446  | 

I 

Federal  Communications  Commission 

PROPOSED  RULES 
Radio  services,  special: 
Commercial  mobile  radio  services — 
Flexible  service  offerings,  7455-7456 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7498-7500 
Electric  rate  and  corporate. regulation  filings: 

Western  Systems  Power  Pool  et  al.,  7501-7503 
Environmental  statements;  availability,  etc.: 

Flambeau  River,  WI,  7503-7504 
Natural  gas  certificate  filings: 

Southern  Natural  Gas  Co.  et  al.,  7504-7506 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp.,  7500 

Transwestem  PipeHne  Co.,  7500-7501 

Williams  Natural  Gas  Co.,  7501 

Federal  Highway  Administration 

NOTICES 

Envlroiunental  statements;  notice  of  intent: 
Essex  County,  NY,  7575 

I 
Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  7518 
Freight  forwarder  licenses: 
Trans  World  Shipments,  Inc.,  et  al.,  7518 

Federal  Procurement  Policy  Office 

RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Disclosure  statement  form,  7616-7661 

Federal  Reserve  System 

PROPOSED  RULES 

Freedom  of  Information  Act: 

Availability  of  Information;  processing  rules,  7436-7444 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

First  Citizens  Bancorp  et  al.,  7518-7519 

George  Mason  Bankshares,  Inc.,  et  al.,  7519-7520 

Woodforest  Bancshares,  Inc.,  7520 

Federal  Trade  Commission 

NOTICES 

Reporting  and  recordkeeping  requirements,  7520-7521 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Candidate  categories  review — 

Candidate  taxa  reclassification,  7457-7463 
Plant  and  animal  taxa,  7596-7613 

Food  and  Drug  Administration 

NOTICES 

Debarment  orders: 
Shainfeld,  Fredrick  Jay,  7521-7522 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas 
Clark  Refining  &  Marketing,  Inc.;  oil  refinery  complex, 
7469 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mt.  Baker-Snoquahnie  National  Forest,  WA — 

Olympic  Cross  Cascade  Pipeline  Project,  7467-7468 
Small  business  timber  sale  set-aside  program; 

recomputation  of  shares,  7468-7469 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7522 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7522-7525 
Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
HIV  evaluation  technical  assistance  center;  design  and 

development,  7527-7530 
HIV  integrated  service  delivery,  7525-7527 
Meetings;  advisory  committees: 
March,  7530 

Housing  and  Urt)an  Development  Department 

RULES 

Community  development  block  grants: 

Indian  tribes  and  Alaska  Native  villages,  7410-7411 
Federal  regulatory  review: 
Fair  housing;  certification  and  funding  of  State  and  local 
enforcement  agencies,  7674-7682 
Public  and  Indian  housing: 
Vacancy  units  included  in  eligibility  computations  under 
Performance  Funding  System,  7586-7593 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7530-7532 
Grant  and  cooperative  agreement  awards: 
Community  development  block  grant  program — 
Indian  tribes  and  Alaska  Native  villages,  7532-7533 
Grants  and  cooperative  agreements;  availability,  etc.: 
Community  development  block  grant  program — 
Small  cities  program,  7533-7536 


Housing  opportunities  for  persons  with  AIDS  program, 
7664-7671   . 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  7583 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Clad  steel  plate  from — 

Japan,  7469-7471 
Cut-to-length  carbon  steel  plate  from — 

Canada,  7471-7472 
Pasta  from — 

Italy,  7472-7473 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
China,  7473 
Countervailing  duties: 
Roses,  miniature  carnations,  and  other  cut  flowers  from- 
Colombia,  7474 
Countervailing  duty  orders: 
Determinations  not  to  revoke,  7474-7475 
Intent  to  revoke,  7475 

Latx>r  Department 

See  Employment  and  Training  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  7536- 
7537 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 
Brevig  Mission  Native  Corp.,  7536 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
7475-7476 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Federal  regulatory  review: 

Marine  mammals;  protected  species  general  permits, 
7429-7430 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7476-7478 
Permits: 

Marine  mammals,  7478 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Corpus  Christi/Ingleside  Naval  Complex,  TX;  Navy 
Mine  Warfare  Center  of  Excellence  establishment, 
7494-7497 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Radiation  protection  standards; 
Licensed  radioactive  material;  unintended  or 

unauthorized  use;  reporting  requirements;  comment 
period  extension,  7431 
NOTICES 
Environmental  statements;  availability,  etc.: 

Crow  Butte  Resources,  Inc..  7541-7542 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  7542-7568 
Reports;  availability,  etc.; 
Expert  elicitation  in  high-level  waste  (HLVV)  program; 
draft  branch  technical  position.  7568-7569 

Operations  Office 

PROPOSED  RULES 
Acquisition  regulations: 
Review  and  revision,  7456-7457 

Patent  and  Trademark  Office 

NOTICES 

Patents: 
Computer-related  inventions;  examination  guidelines. 
7478-7492 

Postal  Service 

PROPOSED  RULES 

Organization  and  administration: 
Treatment  of  mail  reasonably  suspected  of  being 
dangerous  to  persons  or  property.  7452-7453 

Presidential  Documents 

PROCLAMATIONS 

Special  obsen'onces: 
American  Red  Cross  Month  (Proc.  6866),  7685 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Ser\ices  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes; 
Cincinnati  Stock  Exchange,  Inc..  7569-7570 
Pacific  Clearing  Corp.,  7570-7571 

State  Department 

NOTICES 

Meetings: 
Overseas  Security  Advisory  Council.  7571 
Private  International  Law  Advisorv  Committee.  7571- 
7572 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Ohio,  7411-7413 
PROPOSED  RULES 

Permanent  program  and  abandoned  mme  land  reclamation 
plan  submissions: 
Pennsylvania,  7446-7452 

Surface  Transportation  Board 

RULES 

Rail  carriers: 
Exempt  issuance  of  securities  and  assumption  of 
obligations;  CFR  part  removed,  7428 
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Reasonably  expected  costs  and  joint  rates  subject  to 
surcharge  or  cancellation;  CFR  parts  removed,  7427 
Rail  licensing  procedures: 
Train  or  ferry  discontinuance  or  change  of  operation:  CFR 
part  removed.  7427-7428 
Recyclables;  CFR  parts  removed,  7426-7427 
Tariffs  and  schedules: 
Publication,  posting  and  filing;  CFR  part  removed,  7428- 
7429 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  availability,  etc.: 
Energy  Vision  2020,  Integrated  Resource  Plan,  7572-7575 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Surface  Transportation  Board 

Treasury  Department  j 

See  Customs  Service 
NOTICES  I 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  7575- 
7576 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7580-7581 

Veterans  Affairs  Department 
RUUES  j 

Loan  guaranty: 

Discount  points  financed  in  connection  with  interest  rate 
reduction  refinancing  loans;  limitation,  7414-7415 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7581-7582 


Meetings: 
Residency  Realignment  Review  Committee,  7582 


Separate  Parts  In  This  Issue . 

Part  II 

Department  of  Housing  and  Urban  Development,  7586- 
7593 

Part  III 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
7596-7613 

Part  IV 

Office  of  Management  and  Budget,  7616-7661 

PartV 

Department  of  Housing  and  Urban  Development,  7664- 

7671 

Part  VI 

Department  of  Housing  and  Urban  Development,  7674- 
7682 

Part  VII 

The  President,  7685 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  tfiis  montfi  can  be  found  in  tt>e 
Reader  Aids  section  at  tfie  end  of  this  issue. 
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3  CFR 

Proclamations: 

6866 7686 

7  CFR 

959 7407 

979 7408 

10  CFR 

Proposed  RuIss: 

20 7431 

430.... 7431 

12  CFR 

Proposed  Rules: 

261 7436 

14  CFR 

23 7410 

91 7410 

Proposed  Rules: 

39 7444 

24  CFR 

111 7674 

115 7674 

950 7586 

953 7410 

990 7586 

30  CFR 

935 7411 

Proposed  Rules: 

938 7446 

33  CFR 

165  (2  documents) 7413 

38  CFR 

36 7414 

39  CFR 
Proposed  Rules: 

233 7452 

40  CFR 

52  (2  documents) 7415, 

7418 

110 7419 

712 7421 

716 7421 

Proposed  Rules: 

52  (2  documents) 7453 

764 7454 

46  CFR 
Proposed  Rules: 

90 7425 

98 7425 

125 7425 

126 7425 

127 7425 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  959 

[Docket  No.  FV95-959-2FIR] 

South  Texas  Onions;  Increased 
Expenses  and  Establishment  of 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  amended  interim  final 
rule  that  increased  the  level  of 
authorized  expenses  and  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses  imder  Marketing 
Order  No.  959  for  the  1995-96  fiscal 
period.  Authorization  of  this  budget 
enables  the  South  Texas  Onion  • 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  fi-om  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1, 1995,  through 
July  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1313 
East  Hackberry,  McAllen,  TX  78501, 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 


Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  South  Texas 
onions  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  handled  during  the 
1995-96  fiscal  period,  which  began 
August  1,  1995,  and  ends  July  31,  1996. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable ' 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biirdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  89  producers 
of  South  Texas  onions  imder  this 


marketing  order,  and  approximately  35 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  Service  firms  are  defined  as 
those  whose  receipts  are  less  than 
$5,000,000.  The  majority  of  South  Texas 
onion  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  South  Texas  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  ser\'ices  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$239,250  for  personnel,  office,  and 
compliance  expenses  were 
recommended  in  a  mail  vote.  The 
assessment  rate  and  funding  for  the 
research  and  promotion  projects  were  to 
be  recommended  at  a  later  Committee 
meeting.  The  Committee  administrative 
expenses  of  $239,250  were  published  in 
the  Federal  Register  as  an  interim  final 
rule  August  17,  1995  (60  FR  42774). 
That  interim  final  rule  added  §  959.236. 
authorizing  expenses  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  September 
18,  1995.  No  comments  were  filed. 

The  Committee  subsequently  met  on 
November  14,  1995,  and  unanimously 
recommended  an  increase  of  $1,000  for 
insurance  in  the  recently  approved 
1995-96  budget.  The  Committee  also 
unanimously  recommended  $246,000 
for  promotion  and  $99,000  for  onion 
breeding  research.  Budget  items  for 
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1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses]  are:  Manager's  salary, 
$19,094  ($15,172),  ofHce  salaries, 
$24,000  ($22,000),  payroll  taxes,  $4,000 
($3,100).  insurance,  $8,000  ($6,250), 
rent  and  utilities,  $6,500  ($5,000). 
supplies,  $2,000  ($1,500),  postage, 
$1,500  ($1,000),  telephone  and 
telegraph,  $4,000  ($2,500),  furniture  and 
fixtures.  $2,000  ($1,000).  equipment 
rental  and  maintenance,  $3,500 
($2,500).  contingencies,  $6,706  ($3,978). 
manager  travel,  $5,000  ($3,000), 
Canadian  onion  promotion,  $5,000 
($4,450),  $226,000  for  promotion 
($200,000),  onion  breeding  research. 
$99,000  ($88,028),  and  $3,750  for 
deferred  compensation  (manager's 
retirement),  and  $5,000  for 
miscellaneous  promotion  expenses, 
which  were  not  line  item  expenses  last 
year.  All  other  items  are  budgeted  at  last 
year's  amounts. 

The  initial  1995-96  budget,  published 
on  August  17, 1995,  did  not  establish  an 
assessment  rate.  Therefore,  by  a  vote  of 
11  to  1.  the  Committee  also 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  container  or 
equivalent  of  onions,  $0.06  more  than 
last  year's  assessment  rate.  The  no  vote 
came  from  a  grower  who  thought 
increasing  the  assessment  rate  from 
$0.04  to  $0.10  cents  was  too  great  an 
increase.  This  rate,  when  applied  to 
anticipated  shipments  of  approximately 
6.000,000  50-pound  containers  or 
equivalents,  will  yield  $600,000  in 
assessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  as  of  December  31, 
1995,  were  $408,314,  which  is  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

An  amended  interim  final  rule  was 
published  in  the  Federal  Register  on 
December  12, 1995  (60  FR  63610).  That 
interim  final  rule  amended  §  959.236  to 
increase  the  level  of  authorized 
expenses  to  $585,250  and  estabUsh  an 
assessment  rate  of  $0.10  per  50-pound 
container  or  eqiiivalent  of  onions  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  January  11, 1996.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  frt)m  the  operation 
of  Lhe  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Conunittee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  August  1, 1995,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  rule  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
amended  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  959  which  v  is 
published  at  (60  FR  63610)  on  December 
12, 1995,  is  adopted  as  a  final  rule 
without  change. 

Dated.  February  22, 1996. 
Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  96-4502  Filed  2-27-96;  8:45  am] 
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7  CFR  Part  979 

[Docket  No.  FV96-«79-1IFRl 

Melons  Grown  In  South  Texas;  Change 
in  Cantaloup  Container  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
changes  the  container  requirements  for 
cantaloups  grown  in  South  Texas  under 
Marketing  Order  No.  979.  This  rule 
increases  the  depth  of  cantaloup  cartons 
from  IQVb  to  11  Vs  inches.  The  South 
Texas  Melon  Committee  (committee), 
the  agency  that  locally  administers  the 
marketing  order  for  melons  grown  in 
South  Texas,  unanimously 


recommended  this  change.  This  change 
will  allow  handlers  to  use  deeper 
cartons  in  shipping  larger  cantaloups. 
The  use  of  deeper  cartons  is  expected  to 
result  in  less  damage  during  packing 
and  shipment  and  foster  buyer 
confidence.  This  change  should  be  in 
effect  as  soon  as  possible,  to  give 
handlers  adequate  time  to  order  cartons, 
and  manufacturers  an  opportunity  to 
make  them,  for  the  1996  shipping 
season.  This  rule  also  corrects  telephone 
area  codes,  and  removes  out-of-date 
handler  assessment  information. 
DATES:  Effective  on  February  28, 1996. 
Comments  which  are  received  by  March 
29, 1996,  will  be  considered  prior  to 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  1313  E.  Hackberry,  McAllen, 
Texas  78501;  telephone:  210-682-2833; 
FAX:  210-682-5942;  or  Mark  Kreaggor, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
202-720-2431; FAX:  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
979  (7  CFR  part  979),  regulating  the 
handling  of  melons  grovm  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Qvil  Justice  Reform.  This  rule  is  not 
intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 


section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrtim.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entiy  of  the  ruUng. 

Pursuant  to  tne  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  27  handlers  of  South  Texas 
melons  who  are  subject  to  regulation 
under  the  marketing  order  and  30 
producers  in  the  production  area.  Small 
agriciiltiual  service  firms,  which 
include  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  South  Texas  melons 
may  be  classified  as  small  entities. 

At  a  public  meeting  on  December  12. 
1995.  the  committee  unanimously 
recommended,  imder  the  authority  of 
§  979.52  of  the  order,  increasing  the 
depth  of  cantaloup  cartons.  Currently, 
§  979.304(b)(1)  specifies  that  the  depth 
of  cantaloup  cartons  may  be  not  more 
than  10  %  nor  less  than  9  V*  inches.  A 
tolerance  of  V*  inch  is  permitted.  The 
committee  recommended  an  one  inch 
increase  in  depth  to  1 1  ^/fa  inches. 

In  recent  years,  buyers  have  requested 
increased  supplies  of  larger  cantaloups. 
Handlers  have  experienced  difficulty  in 
packing  larger  cantaloups  without 
bruising  because  the  current  container 
depth  does  not  allow  sufficient  room  for 


the  larger  fruit  and  ice  packed  with  the 
cantaloups  to  keep  them  cool.  Also, 
without  adequate  carton  space,  proper 
stacking  on  pallets  is  more  difficult  and 
compression  damage  often  occurs  to  the 
cantaloups  when  loading  and  shipping. 
Increasing  the  depth  of  cantaloup 
cartons  by  one  inch  to  11  Ve  inches  will 
allow  for  proper  stacking  and  delivery 
of  cantaloups  without  bruising  and 
other  damage.  This  change  is  expected 
to  foster  buyer  satisfaction  and 
confidence.  Handlers  will  not  be 
prevented  from  using  their  ciurent 
supply  of  smaller  cartons  if  they  desire. 

section  979.304(c)(4)  designates 
inspection  stations  in  Alamo  and 
Laredo,  for  handlers  who  do  not  have 
permanent  packing  facilities  recognized 
by  the  committee.  The  telephone  area 
codes  specified  for  Alamo  and  Laredo 
are  not  correct.  This  rule  amends 
§  979.304(c)(4)  to  correct  those  area 
codes  from  (502)  and  (512),  respectively, 
to  (210). 

Section  979.304(c)(5)  specifies  that 
handlers  shall  pay  assessments  on  all 
assessable  melons  according  to  the 
provisions  of  §  979.42,  at  the  rate  of  V* 
cent  per  carton.  The  V4  cent  per  carton 
rate  of  assessment  has  not  been  in  effect 
for  a  number  of  years.  The  current  rate 
of  assessment  is  7  cents  per  carton. 
Also,  because  the  assessment  rate  is 
established  by  the  Department  annually 
in  a  separate  rulemaking  dociunent  and 
handlers  are  informed  of  the  rate  by  the 
committee  through  handler  notices,  the 
rate  of  assessment  does  not  need  to  be 
referenced  in  these  provisions. 
Therefore,  the  words  "at  the  rate  of  V* 
cent  per  carton"  in  §  979.304(c)(5)  are 
removed. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  the  committee's 
recommendation  and  other  relevant 
information  presented,  it  is  found  that 
this  interim  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes  carton 
requirements  currently  in  effect;  (2)  the 
committee  recommended  this  rule  at  a 
public  meeting;  (3)  this  change  should 
be  in  effect  as  soon  as  possible,  to  give 
handlers  adequate  time  to  order  cartons, 
and  manufacturers  an  opportunity  to 


make  them;  and  (4)  this  rule  provides  a 
30-day  comment  period,  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subfecta  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  amended  as 
follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  Section  979.304  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  and  paragraphs  (c)(4).  and  (c)(5) 
to  read  as  follows: 

§979.304    Handling  ragulatton. 

*        *         ft        *        * 

(b)  Container  requirements.  (1)  Except 
as  provided  in  paragraphs  (b)(4),  (d)  or 
(e)  and  (f)  of  this  section  all  cantaloups 
shall  he  packed  in  fiberboard  cartons 
\vith  inside  dimensions  of  not  more 
than  17  V*  nor  less  than  16  V*  inches  in 
length,  not  more  than  13  nor  less  than 
12  V«  inches  in  width,  and  not  more 
than  1 1  Vb  nor  less  than  9  V*  inches  in 
depth.  *   *  • 

*  *  •  •  • 

(c)  •  •  * 

(4)  Designated  inspection  stations  will 
be  located  at  the  Texas  Federal 
Inspection  Service  office,  1301  W. 
Expressway,  Alamo  (Phone  (210)  787- 
4091  or  6881)  and  the  Matt  Dietz 
Packing  Co.,  4700  N.  Santa  Maria. 
Laredo  (Phone  (210)  723-9178  or  9170). 
to  be  available  for  handlers  who  do  not 
have  permanent  packing  facilities 
recognized  by  the  committee. 

(5)  Handlers  shall  pay  assessments  on 
all  assessable  melons  according  to  the 
provisions  of  §  979.42. 

«        «         «         •        * 

Dated:  February  22. 1996. 
Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc  96-t501  Filed  2-27-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  23  and  91 

pocket  Na  27806,  Amendment  No.  91-248] 

RIN  2120^E59  . 

Airworthiness  Standards;  Systems  and 
Equipment  Rules  Based  on  European 
Joint  Aviation  Requirements 

AGENCIES:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
February  9. 1996  (61  FR  5151).  This 
action  removes  the  nvunbers  "91-247", 
inadvertently  used  in  the  heading  of  the 
document  and  replaces  it  with  the 
numbers  "91-248". 
EFFECTIVE  DATE:  March  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Earsa  Tankesley,  Aerospace  Engineer, 
Standards  Office  (ACE-100),  Small 
Airplane  Directorate,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106,  telephone 
(816)  426-6932. 

In  the  final  rule  on  page  5151  in  the 
issue  of  Friday.  February  9, 1996,  delete 
the  nvunbers  "91-247",  from  the 
heading  and  add  the  numbers  "121- 
248"  to  the  heading. 

Issued  in  Washington,  DC  on  February  21. 
1996. 

Donald  P.  Bjrrne,  : 

Assistant  Chief  Counsel,  Regulations 
Division. 

[FR  Doc.  96-4559  Filed  2-27-96;  8:45  am) 
BIUMG  CODE  W10-19-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Pulilic  and  Indian  Housing 

24  CFR  Part  953 
[Dociwt  No.  FR-288&-F-08] 
MN  2577-AB31 

Community  Development  Blocit  Grants 
for  Indian  Trit>es  and  Alasltan  Native 
Villages 

AGENCY:  Office  of  the  Assistant    | 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule;  Extension  of  effective 
period  of  interim  rule. 

SUMMARY:  This  rule  extends  the  effective 
period  for  the  interim  rule  for  the 


Community  Development  Block  Grants 
for  Indian  Tribes  and  Alaskan  Native 
Villages  Program  {24  CFR  part  953)  to 
such  time  that  a  final  rule  is  issued  and 
becomes  effective. 

EFFECTIVE  DATE:  This  final  rule,  which 
extends  the  effective  period  of  the 
interim  rule,  is  effective  March  29,  199Q. 

The  effective  period  for  24  CFR  part 
953  is  extended  fi-om  April  1,  1996, 
until  the  final  rule  adopting  the 
regulations  of  part  953  is  published  and 
becomes  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Director,  Office  of 
Native  American  Programs,  Department 
of  Housing  and  Urban  Development, 
room  B-133,  451  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone: 
(202)  755-0032;  TDD:  (202)  708-0850. 
(These  are  not  toll-free  nimibers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Justification  for  Final  Rulemalung 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking,  24  CFR  part 

10.  However,  part  10  provides  for 
exceptions  from  that  general  rule  where 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  pubhc  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment,  because 
prior  public  procedure  is  unnecessary. 

This  final  rule  is  technical,  in  that  it 
merely  extends  the  effective  period  for 
existing  regulations,  and  it  effects  no 
substantive  change  to  those  regulations. 
The  public  has  had  an  opportunity  to 
comment  on  the  substance  of  the 
regulations,  as  the  interim  rule  for  this 
program  was  published  subject  to  a  150- 
day  public  comment  period,  and  the 
interim  rule  was  preceded  by  an  earUer 
interim  rale  which  provided  for  a  225- 
day  public  comment  period  and  an  even 
earlier  proposed  rule  which  provided  a 
60-day  public  comment  period.  ^ 

11.  Background 

Section  105  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235), 
as  amended  by  the  National  Affordable 
Housing  Act,  amended  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  by  transferring  the 
authority  for  making  grants  to  Indian 
Tribes  from  the  section  107 
discretionary  fund  to  the  allocation  and 
distribution  of  funds  provisions  of 
Section  106  of  the  1974  Act.  Under 


section  106,  as  so  amended,  one  percent 
of  the  title  I  appropriation,  excluding 
the  amoimts  appropriated  for  use  under 
section  107,  is  allocated  for  grants  to 
Indian  Tribes.  The  allocated  amount  is 
to  be  distributed  to  Indian  Tribes/ 
Villages  on  a  competitive  basis  in 
accordance  with  selection  criteria 
"contained  in  a  regulation  promulgated 
by  the  Secretary  after  notice  and  public 
comment." 

The  Department  issued  the  proposed 
rule  on  June  21, 1991,  at  56  FR  28666, 
to  comply  with  the  requirement  for 
publication  for  comment.  The 
Department  issued  an  interim  rule  on 
April  7, 1992,  at  57  FR  11832,  to  give 
the  public  an  additional  opportunity  to 
comment  on  the  interim  rule  after  it  has 
been  in  effect  for  one  round  of 
competition.  A  second  interim  rule  was 
issued  on  July  27, 1994,  at  59  FR  38326, 
to  address  the  comments  received  on 
the  April  7, 1992  interim  rule  and  to 
allow  the  public  to  see  how  the  interim 
rule  worked  in  conjunction  with  the 
1995  NOFA. 

Section  953.1  of  the  July  27, 1994 
interim  rule  contains  a  "sunset" 
provision  that  provides  that  the  interim 
rule  will  expire  on  April  1, 1996. 

The  final  rule  for  part  953  is  in  its  last 
stages  of  development  and  publication 
is  anticipated  in  the  near  futxire. 
However,  in  order  to  prevent  a  period  in 
which  the  Department  will  be  without 
effective  regulations,  HUD  is  extending 
the  effective  period  of  the  interim  rule 
until  the  final  rule  is  published  and 
becomes  effective. 

m.  other  Matters 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  Rules  Docket  Clerk,  451 
Seventh  Street,  SW,  room  10276, 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
merely  extends  the  effective  period  for 
the  interim  rule. 


Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
the  potential  to  promote  family 
formation,  maintenance,  and  general 
well-being  and,  therefore,  is  not  subject 
to  review  under  the  Order. 

Executive  Order  12611,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  rule  does  not  have 
a  substantial,  direct  effect  on  the  States 
or  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  or 
responsibilities  among  the  various 
levels  of  government  and.  therefore,  is 
not  subject  to  review  under  the  Order. 

List  of  Subjects  in  24  CFR  Part  953 

Alaska,  Community  development 
block  grants,  Grant  programs — housing 
and  community  development,  Reporting 
and  recordkeeping  requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.223. 

In  accordance  with  the  reasons  set 
forth  in  the  preamble,  24  CFR  part  953 
is  amended  as  follows: 

PART  953-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKAN 
NATIVE  VILLAGES 

1.  The  authority  citation  for  24  CFR 
part  953  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301  et 
seq. 

2.  Section  953.1  is  amended  to 
designate  the  first  paragraph  as  "(a)" 
and  to  designate  the  second  paragraph 
as  "(b)"  and  to  revise  newly  designated 
paragraph  (b)  to  read  as  follows: 

§  953.1    Applicability  and  scope. 

(a)*  *  * 

(b)  The  regulations  of  this  part  will 
remain  in  effect  until  the  date  the  final 
rule  adopting  the  regulations  of  this  part 
with  or  without  changes  is  published 
and  becomes  effective. 

Dated:  February  22, 1996. 

Kevin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc.  96-4438  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 
[OH-229-FOR«66] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (hereinafter  referred  to  as  the 
"Ohio  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Ohio  proposed  revisions 
to  rules  and  directives  pertaining  to 
premining  water  quality  samples  for 
previously  mined  permit  sites.  The 
amendment  is  intended  to  make  the 
Ohio  program  as  effective  as  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  February  28,  1996. 
FOfl  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Program  Manager.  OSM, 
Appalachian  Regional  Coordinating 
Center,  10  Parkway  Center,  Pittsburgh, 
PA  15220,  Telephone:  (412)  937-2849. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  the  Proposed  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16,  1982,  the  Secretan,-  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10. 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  July  3, 1995 
(Administrative  Record  No.  OH-2143). 
Ohio  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA  at  its 
own  initiative.  Ohio  proposed  to  revise 
one  rule  at  Ohio  Administrative  Code 
(OAC)  section  1501:13-4-15  concerning 
the  number  and  frequency  of  premining 
water  samples  required  for  previously 
mined  permit  areas.  Ohio  also  proposed 
to  revise  two  of  its  Policy/Procedures 


Directives  (PPD)— PPD  Permitting  92-3 
and  PPD  Regulatory  93-4,  to  reflect  the 
rule  change. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  25. 
1995.  Federal  Register  (60  FR  37972). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
August  24,  1995. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
pollution  abatement  areas.  OSM  notified 
Ohio  of  these  concerns  by  letter  dated 
September  8,  1995  (Administrative 
Record  No.  OH-2156). 

By  letter  dated  September  27,  1995 
(Administrative  Record  No.  OH-2157). 
Ohio  responded  to  OSM's  concerns  bv 
submitting  revisions  to  its  proposed 
program  amendment.  Ohio  proposed 
two  additional  revisions  to  PPD 
Regulatory'  93-4.  The  first  revision 
deleies  the  earlier  proposed  provision 
which  would  have  allowed  the 
inclusion  of  "contiguous  undisturbed 
areas"  within  pollution  abatement  areas. 
The  se<:ond  revision  requires  that  the 
operator  make  an  additional  written 
notification  pertaining  to  the 
demonstration  of  untreated  pre-existing 
discharges. 

Based  on  the  revisions  to  the 
proposed  program  amendment 
submitted  by  Ohio,  OSM  reopened  the 
public  comment  period  in  the  October 
25,  1995,  Federal  Register  (60  FR 
54619)  and  provided  an  opportunity  for 
a  public  hearing  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  November  9,  1995. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.1".  are  the  Directors 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

15  OAC  1501:13-4-15101121— 
Autbonzation  to  Conduct  Coal  Mining 
on  Pre\iously  Mmed  Areas.  Ohio  is 
proposing  to  amend  its  regulations 
pertaining  to  water  quality  to  require 
that  a  permit  applicant  submit  data  from 
a  minimum  of  12  samples  taken  at 
regular  intervals  at  each  sampling 
location  and  collecled  over  a  period  of 
at  least  12  months  or  longer,  as 
determined  by  the  regulatory  authority. 
The  Federal  regulations  at  30  CFR 
780.21(b)  establish  baseline  hydrologic 


UMI 


7412     Federal  Register  /  Vol.  61,  No.  40  /    Wednesday.  February  28,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  40  /    Wednesday.  February  28.  1996  /  Rules  and  Regulations     7413 


information  requirements.  The 
regulatory  authority  may  require 
additional  information  as  warranted. 
The  Director  finds  that  the  proposed 
revision  at  15  OAC  1501.13-4-15(d)(2) 
is  not  inconsistent  with  the  Federal 
regulations  at  30  CFR  780.21(b). 

Policy/Procedure  Directive  (PPD)  93- 
4.  Ohio  is  proposing  to  revise  the  bond 
release  provisions  of  PPD  93-4  to  clarify 
that  as  part  of  the  demonstration  that 
the  imtreated  pre-existing  discharges 
from  the  pollution  abatement  area  have 
not  exceeded  the  modified  effluent 
limitations  for  the  required  12  months, 
the  operator  must  notify  the  Division's 
district  office  in  writing  at  the  beginning 
of  the  12-month  period  prior  to  the 
Phase  n  bond  release.  The  name  of 
Ohio's  Remining  Program's  contact 
person  is  changed  to  Bob  Baker.  The 
Federal  regulations  at  30  CFR  800.40(c) 
authorize  the  regulatory  authority  to 
release  all  or  part  of  a  bond  if  the 
regulatory  authority  is  satisfied  that 
certain  conditions  have  been  met.  The 
Director  finds  that  the  proposed 
revisions  to  PPD  93-4  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  800.40(c). 

Policy/Procedure  Directive  (PPD)  92- 
3.  Ohio  is  proposing  to  revise  the 
sampUng  procedures  for  pre-existing 
discharge  sites.  The  permit  applicant  is 
required  to  submit  a  minimum  of  12 
samples  for  each  pre-existing  discharge 
site  to  be  collected  over  a  period  of  at 
least  12  months  and  the  samples  must 
be  collected  over  a  period  of  12  months 
or  longer.  Sites  are  to  be  sampled  no 
more  frequently  than  once  a  month. 
There  is  no  statutory  provision  for  a 
variance  of  the  sampling  requirements. 

The  Federal  regulations  at  30  CFR 
780.21(b)  estabUsh  baseline  hydrologic 
information  requirements.  The 
regulatory  authority  may  require 
additional  information  as  warranted. 
The  Director  finds  that  the  proposed 
revisions  to  PPD  92-3  £ire  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  780.21(b). 

IV.  Sammary  and  Disposition  of 
Comments  j 

Public  Comments 

The  Director  solicited  public 
comments  on  July  25, 1995,  and  October 
25, 1995,  and  provided  an  opportunity 
for  public  hearings  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearings  were  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  sohcited  comments  on  the 


proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration, 
concurred  without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  OH-2144).  It  did  not 
respond  to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
July  3,  1995,  and  as  revised  on 
September  27.  1995. 

The  Federal  regulations  at  30  CFR 
part  935,  codifying  decisions  concerning 
the  Ohio  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovenunental  relations.  Surface 
mining,  Undergroxmd  mining. 

Dated:  February  16, 1996. 
Alien  D.  Klein, 

Assistant  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  by 
adding  paragraph  (aaaa)  to  read  as 
follows: 

§935.15    Approval  of  regulatory  program 
emendments. 

***** 

(aaaa)  The  amendments  to  the 
following  rules  and  directives,  as 
submitted  to  OSM  on  July  3, 1995,  and 


revised  on  September  27, 1995,  are 
approved  effective  February,28, 1996: 
15  OAC  1501:13-4-15(D)(2)— 

Authorization  to  Conduct  Coal 

Mining  on  Previously  Mined  Areas 
Policy /Procedure  Directive  93-4 — 

Remining  Enforcement  Procedure 
Policy /Procedure  Directive  92-3 — 

Remining  Process 

IFR  Doc.  96-4429  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD02-«»-077] 

RIN2115-AA97 

Safety  Zone;  Lower  Mississippi  River, 
Mile  528.0  to  Mile  532.0 

AQENCY:  Coast  Guard,  DOT. 
action:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Lower  Mississippi  River  between 
mile  528.0  and  mile  532.0.  This 
regulation  is  needed  to  restrict  vessel 
traffic  in  the  regulated  area  to  prevent  a 
collision  with  sunken  barges,  surveying 
and  salvage  equipment  and  to  provide  a 
safe  work  area  for  survey  and  salvage 
personnel.  The  regulation  restricts 
navigation  in  the  regulated  area  and 
may  have  a  significant  effect  on 
commercial  traffic. 
DATES:  This  regvdation  becomes 
effective  at  10:02  p.m.  on  February  3, 
1996,  and  terminates  at  8  a.m.  on 
August  31,1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lt.  Byron  Black,  Chief,  Port  Operations, 
Captain  of  the  Port,  200  Jefferson 
Avenue,  Suite  1301,  Memphis,  TN 
38103,  (901)  544-3941. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

At  approximately  10  p.m.  on  February 
3, 1996,  the  M/V  SCAUP  coUided  with  ' 
the  Greenville,  MS  bridge  sinking  rock 
barges  at  approximate  mile  531.3  on  the 
Lower  Mississippi  River.  The  sunken 
barges'  exact  location  remains  imknown 
and  survey  operations  at  Lower 
Mississippi  River  mile  531.3  will 
commence  shortly.  The  navigable 
channel  will  be  blocked  during  survey 
and  salvage  operations.  A  safety  zone 
has  been  established  on  the  Lower 
Mississippi  River  from  mile  528.0  to 
mile  532.0  in  order  to  facilitate  safe 
vessel  passage.  Entry  of  vessels  or 


persons  into  this  zone  is  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port. 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary.  Specifically, 
immediate  action  is  necessary  to 
facilitate  the  survey  for  the  simken 
barges'  exact  location.  Harm  to  the 
pubhc  or  environment  may  result  if 
vessel  traffic  is  not  controlled  during  the 
operations.  As  a  result,  the  Coast  Guard 
deems  it  to  be  in  the  public's  best 
interest  to  issue  a  regulation 
immediately. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2. B. 2 
of  Commandant  Instruction  M16475.1B 
(as  revised  by  59  FR  38654;  July  29, 
1994),  this  rule  is  categorically  excluded 
from  further  ejfivironmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures. 
Vessels.  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  50  U  S  C  191; 
33  CFR  1.05-l(g),  6  04-1.  6  04-6.  and  160.5; 
49  CFR  1.46 

2.  A  new  temporary  §  165.T02-077  is 
added  to  read  as  follows: 

§165.T02-077    Safety  Zone;  Lower 
Mississippi  River. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  Lower  Mississippi  River 
mile  528.0  to  mile  532.0. 

(b)  Effective  dates.  This  section  is 
effective  at  10:02  p.m.  on  Februan,-  3. 
1996.  and  terminates  at  8  a.m.  on 
August  31. 1996. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23,  entry 
into  this  zone  is  prohibited  except  as 
authorized  by  the  Captain  of  the  Port 
The  Captain  of  the  Port.  Memphis. 
Tennessee,  will  notify  the  maritime 
community  of  conditions  affecting  the 
area  covered  by  this  safety  zone  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHz). 

Dated:  Februan,'  3.  1996 
P.L.  Mounlcastle, 

Lieutenant  Commander,  USCC.  Acting 

Captain  of  the  Port. 

IFR  Doc.  96-4535  Filed  2-27-96;  8:45  am] 
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33  CFR  Part  165 

[CGD02-96-076] 

RIN211S-AA97 

Safety  Zone;  Lower  Mississippi  River, 
Mile  538.0  to  Mile  542.0 

agency:  Coast  Guard,  D(~)T 
ACTION:  Temporan.  rule 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Lower  Mississippi  Ri\er  between 
mile  538.0  and  miie  542  0  This 
regulation  is  needed  to  restrict  vessel 
traffic  in  the  regulated  area  to  prevent  a 
collision  with  a  sunken  deck  barge, 
surveying  and  salvage  equipment  and  to 
provide  a  safe  work  area  for  survey  and 
salvage  personnel.  The  regulation 
restricts  navigation  in  the  regulated  area 
and  may  have  a  significant  affect  on 
commercial  traffic. 


UMI 
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DATES:  This  regulation  becomes 
efiiective  at  4  a.m.  on  February  2, 1996, 
and  terminates  at  8  a.m.  on  August  31. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Byron  Black,  Chief,  Port  Operations. 
Captain  of  the  Port,  200  Je^erson 
Avenue,  Suite  1301,  Memphis,  TN 
38103.  (901)  544-3941.  j 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

At  approximately  midnight  on 
February  2. 1996.  a  deck  barge  sank  at 
approximate  mile  540.0  on  the  Lower 
Mississippi  River,  The  deck  barge's 
exact  location  remains  unknown  and 
survey  operations  at  Lower  Mississippi 
River  mile  540.0  are  underway.  The 
navigable  channel  will  be  blocked 
during  survey  and  salvage  operations.  A 
safety  zone  has  been  established  on  the 
Lower  Mississippi  River  from  mile 
538.0  to  mile  540.0  in  order  to  faciUtate 
safe  vessel  passage.  Entry  of  vessels  or 
persons  into  this  zone  is  prohibited 
imless  specifically  authorized  by  the 
Captain  of  the  Port. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
pubUshed  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  ndemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
pubUc  interest  because  immediate 
action  is  necessary.  Specifically, 
immediate  action  is  necessary  to 
faciUtate  the  survey  for  the  sunken  deck 
barge's  exact  location.  Harm  to  the 
public  or  environment  may  result  if 
vessel  traffic  is  not  controlled  during  the 
operations.  As  a  result,  the  Coast  Guard 
deems  it  to  be  in  the  public's  best 
interest  to  issue  a  regulation 
immediately.  I 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (EXDT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 


Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B 
(as  revised  by  59  FR  38654;  July  29, 
1994),  this  rule  is  categorically  excluded 
fi-om  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Vessels,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05- Kg).  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporarj'  §  165.T02-O76  is 
added  to  read  as  follows: 

§  165.T02-076    Safety  Zone;  Lower 
Mississippi  River. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  Lower  Mississippi  River 
mile  538.0  to  mile  542.0. 

(b)  Effective  dates.  This  section  is 
effective  at  4  a.m.  on  February  3,  1996, 
and  terminates  at  8  a.m.  on  August  31. 
1996. 

.     (c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23,  entry 
into  this  zone  is  prohibited  except  as 
authorized  by  the  Captain  of  the  Port. 
The  Captain  of  the  Port,  Memphis, 
Tennessee,  will  notify  the  maritime 
community  of  conditions  affecting  the 
area  covered  by  this  safety  zone  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 


Dated:  February  3, 1996. 
P.L.  Mountcastle, 

Lieutenant  Commander,  USCG,  Acting 
Captain  of  the  Port. 

[FR  Doc.  96-4536  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFArRS 

38  CFR  Part  36 
RIN2900-AH90 

Loan  Guaranty:  Limitation  on  Discount 
Points  Financed  in  Connection  with 
Interest  Rate  Reduction  Refinancing 
Loans 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  document  amends  VA's 
loan  guaranty  regulations  concerning 
points  allowed  to  be  included  in  VA- 
guaranteed  Interest  Rate  Reduction 
Refinancing  Loans  by  limiting  to  two 
the  amoimt  of  points  that  may  be 
included  in  the  loan.  This  action  is 
necessary  to  help  ensure  that  veterans 
are  not  overcharged  with  excessive 
points  and  to  protect  the  interest  of  the 
Government  against  overinflated  loans. 
DATES:  This  rule  is  effective  February 
28,  1996.  Comments  must  be  received 
on  or  before  April  29, 1996. 
ADDRESSES:  Mail  written  comments  to: 
Director,  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420;  or  hand 
deliver  written  comments  to:  Office  of 
Regulations  Management,  Room  1176, 
801  Eye  Street,  NW.,  Washington,  DC 
20001.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AH90."  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulations 
Management,  Room  1176,  801  Eye 
Street,  NW.,  Washington,  DC  20001 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
hohdays). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  Washington,  DC  20420,  (202) 
273-7368. 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  38  U.S.C.  Chapter  37,  VA 
guarantees  loans  made  by  lenders  to 
ehgible  veterans  to  purchase,  construct, 
improve,  or  refin^ce  their  homes  (the 
term  veteran  as  used  in  this  document 
includes  any  individual  defined  as  a 


veteran  under  38  U.S.C.  101  and  3701 
for  the  purpose  of  housing  loans).  This 
document  amends  VA's  loan  guaranty 
regulations  concerning  points  allowed 
to  be  included  in  VA-guaranteed 
Interest  Rate  Reduction  Refinancing 
Loans  (IRRRLs)  by  limiting  to  two  the 
amount  of  points  that  may  be  included 
in  the  loan. 

The  provisions  of  38  U.S.C.  3703(c)(3) 
and  3710(e)(1)(C)  allow  for  IRRRLs  to 
include  "reasonable"  points  as  may  be 
authorized  by  the  Secretary  by 
regulation.  One  point  equals  one 
percent  of  the  amount  of  the  loan. 
Lenders  allow  a  borrower  to  pay  points 
and  thereby  reduce  the  interest  rate. 

The  regulations  in  effect  prior  to  the 
effective  date  of  this  document  allowed 
IRRRLs  to  include  any  amount  of  points 
negotiated  between  the  veteran  and  the 
lender.  This  was  based  on  the 
assumption  that  market  forces  would  act 
to  assure  that  veterans  were  not  charged 
excessive  points.  While  this  generally 
has  been  true,  recently  a  few  lenders 
have  not  been  constrained  by  market 
rates  and  have  been  able  to  convince 
veterans  to  agree  to  IRRRLs  with 
excessive  points.  There  have  been  cases 
in  which  IRRRLs  include  5  or  more 
points  with  the  lender  representing  the 
loan  as  having  "at  market"  terms  even 
though  a  true  "at  market"  interest  rate 
for  such  a  loan  generally  would  have 
called  for  no  more  than  two  points 
(because  of  excessive  points  there  have 
even  been  some  IRRRLs  where  the 
monthly  payment  increased  even 
though  the  interest  rate  decreased). 

In  addition  to  overcharging  the 
veteran,  excessive  points  often  cause 
other  negative  impacts.  IRRRLs 
sometime  result  in  loans  in  excess  of  the 
value  of  the  property.  Accordingly,  any 
additional  increase  in  the  amount  by 
which  the  loan  balance  exceeds  the 
market  value  of  the  property  would 
further  increase  VA's  loss  in  the  event 
of  default  and  payment  of  a  claim  under 
the  guaranty.  Also,  an  excessive 
increase  in  the  loan  amount  may  cause 
a  veteran  to  be  unable  to  sell  the  home 
for  an  amount  sufficient  to  pay  off  the 
loan  balance. 

We  believe  that  limiting  to  two  the 
amount  of  points  that  may  be  included 
in  an  IRRRL  is  appropriate.  We  believe 
that  this  will  reasonably  protect  the 
veteran  and  the  Government  against 
overinflated  IRRRLs  and  at  the  same 
time  avoid  unduly  hampering  veterans' 
ability  to  obtain  IRRRLs  at  favorable 
terms.  The  inclusion  of  two  points  in 
refinanced  loans  has  gained  general 
market  acceptance  as  the  typical 
number  of  points  included  in  loans 
obtained  "at  market."  In  our  view, 
limiting  to  two  the  amount  of  points 


that  may  be  included  in  an  IRRRL 
would  not  have  much  of  an  effect  on 
IRRRLs  other  than  to  protect  against  the 
few  lenders  who  are  overcharging 
veterans  and  increasing  VA's  risk  with 
above-market  combinations  of  rates  and 
points. 

This  change  in  the  regulations  only 
concerns  the  amount  of  points  that  may 
be  included  in  an  IRRRL.  A  veteran 
could  pay  in  excess  of  two  points  if  the 
excess  points  were  paid  in  cash. 

We  considered  amending  the 
regulations  to  include  a  formula 
designed  to  restrict  the  amount  of  the 
loan  in  comparison  with  the  value  of  the 
property  and  to  ensure  that  veterans 
would  not  get  overcharged.  However, 
we  believe  such  a  formula  would  be  too 
complex  and  difficult  to  enforce. 
Instead,  we  believe  that  we  can  best 
help  to  ensure  that  excessive  points  are 
not  included  in  IRRRLs  by  limiting  to 
two  points  the  amount  of  points  that 
may  be  included  in  the  loan. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553.  we  have 
found  good  cause  to  dispense  with 
notice  and  comment  on  this  interim 
final  rule  and  to  dispense  with  a  30-day 
delay  of  its  effective  date.  These 
findings  are  based  on  the  critical  need 
to  help  ensure  that  veterans  are  not 
overcharged  with  excessive  points  and 
to  protect  the  interests  of  the 
Government  against  overinflated  loans. 
Comments  are  being  solicited  for  60 
days  after  publication  of  this  document. 
VA  may  modif>'  this  rule  in  response  to 
comments,  if  appropriate. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  was  required  in  conneciion 
with  the  adoption  of  this  interim  final 
rule,  no  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114  and 
64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Housing,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Manufactured  homes.  Veterans. 

Approved:  February  13.  1996. 
Jesse  Bro%vn. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below. 


PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36. 
§§36.4201  through  36.4287  continues  to 
read  as  follows: 

Authority:  .Sections  36.4201  thmugh 
36.4287  issued  under  38  I!  SC.  501.  3701- 
3704.  3707.  3710-3714.  3719.  3720.  3729. 
unless  otherwise  noted 

2.  Section  36.4223  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  36.4223    Interest  rate  reduction 
refinancing  loan. 

(a)*   •    • 

(3)  The  amount  of  the  refinancing 
loan  may  not  exceed  an  amount  equal 
to  the  sum  of  the  balance  of  the  loan 
being  refinanced  and  such  closing  costs 
as  authorized  in  §  36.4232  or  §  36.4254. 
as  appropriate,  and  a  discount  not  to 
exceed  2  percent  of  the  loan  amount; 

(Authority:  38  U.S.C.  3703.  3712) 

•  •  *  *  • 

3.  The  authority  citation  for  part  36, 
§§  36.4300  through  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  36  4300  through 
36.4375  issued  under  38  f.S.C  101.  501. 
3701-3704.  3710.  3712-3714.  3720.  3279. 
3732.  unless  otherwise  noted 

4.  Section  36.4306a  is  amended  by 
revising  paragraph  (a)(3)(i)  to  read  as 
follows: 

§  36.4306a    Interest  rate  reduction 
refinancing  loan. 

(a)*  •   • 

(3)*   •   • 

(i)  An  amount  equal  to  the  balance  of 
the  loan  being  refinanced  and  such 
closing  costs  as  authorized  by 
§  36.4312(d)  and  a  discount  not  to 
exceed  2  percent  of  the  loan  amount:  or 
*        *        ft         •         • 

(Authority:  38  U.S.C.  3703.  3710) 

|FR  Doc.  96-4498  Fil.'d  2-27-96;  8  45  am! 
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Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware—Emission  Statement 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
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submitted  by  the  State  of  Delawtire.  This 
revision  consists  of  an  emission 
statement  program  for  stationary  sources 
that  emit  volatile  organic  compounds 
(VOCs)  and/or  nitrogen  oxides  (NOx)  at 
or  above  specified  actual  emission 
threshold  levels  within  the  state  of 
Delaware  (Kent,  New  Castle,  and  Sussex 
Counties).  The  intended  effect  of  this 
action  is  to  approve  a  regulation  for 
annual  reporting  of  actual  emissions  by 
sources  that  emit  VOC  and/or  NOx 
within  the  state  in  accordance  with  the 
1990  Clean  Air  Act  (CAA).  This  action 
is  being  taken  imder  section  110  of  the 
CAA. 

DATES:  This  action  is  effective  April  29. 
1996,  unless  notice  is  received  on  or 
before  March  29. 1996,  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  must  be  mailed 
to  Marcia  L.  Spink,  Associate  Director. 
Air  Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  EPA  office  listed  above;  the 
Air  and  Radiation  Docket  and 
hiformation  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460;  and  the 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control.  89 
Kings  Highway,  P.O.  Box  1401,  Dover. 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto  (215)  597-3164,  at  the  EPA 
Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On 
January  11. 1993.  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC) 
submitted  a  SIP  revision  to  EPA  on 
Emission  Statements.  This  revision 
would  amend  Delaware's  Regulations 
Governing  the  Control  of  Air  Pollution: 
section  2  of  Regulation  1  (Definitions 
and  Administrative  Principles),  and 
section  1  of  Regulation  1 7  (Source 
Monitoring.  Recordkeeping  and 
Reporting),  and  also  add  a  new  section 
7  of  Regulation  17. 

I.  Backgronnd 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  n  of  part  D  of  title  I  of 
the  CAA,  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990.  EPA     i 
published  a  "General  Preamble"  ' 
describing  EPA's  preliminary  views  on 


how  it  intends  to  review  SIPs  and  SIP 
revisions  submitted  under  Title  I  of  the 
CAA.  including  those  state  submittals 
for  ozone  transport  areas  within  the 
states  (see  57  FR  13498  (April  16,  1992) 
("SIP:  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990").  57  FR 
18070  (April  28.  1992)  ("Appendices  to 
the  General  Preamble"),  and  57  FR 
55620  (November  25.  1992)  ("SIP:  NOx 
Supplement  to  the  General  Preamble")). 

EPA  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  action,  entitled 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July. 
1992).  EPA  is  also  conducting  a 
rulemaking  process  to  modify  Title  40, 
Part  51  of  the  CFR  to  reflect  the 
requirements  of  the  emission  statement 
program. 

Section  182  of  the  CAA  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  marginal 
ozone  nonattainment  areas,  which  are 
also  applicable  by  sections  182  (b),  (c), 
(d).  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a]  is  a 
program  for  stationary  sources  to 
prepare  and  submit  to  the  state  each 
year  emission  statements  certifying  their 
actual  emissions  of  VOCs  and  NOx.  This 
section  of  the  CAA  provides  that  the 
states  are  to  submit  a  revision  to  their 
SIPs  by  November  15.  1992  establishing 
this  emission  statement  program. 

If  a  source  emits  either  VOC  or  NOx 
at  or  above  the  designated  minimum 
reporting  level,  the  other  pollutant 
should  be  Included  in  the  emission 
statement,  even  if  it  is  emitted  at  levels 
below  the  specified  cutoffs. 

States  may  waive,  with  EPA  approval, 
the  requirement  for  an  emission 
statement  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-wide  NOx  or  VOC 
emissions  in  nonattainment  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using 
emissions  factors  established  by  EPA 
(such  as  those  found  in  EPA  publication 
AP—42)  or  other  methods  acceptable  to 
EPA. 

At  minimum,  the  emission  statement 
data  should  include: 
— Certification  of  data  accuracy; 
— Source  identification  information; 
— Operating  schedule; 
— Emissions  information  (to  include 

annual  and  typical  ozone  season  day 

emissions); 
— Control  equipment  information;  and 


— Process  data. 

EPA  developed  emission  statements 
data  elements  to  be  consistent  with 
other  source  and  state  reporting 
requirements.  This  consistency  is 
essential  to  assist  states  with  quality 
assurance  for  emission  estimates  and  to 
facilitate  consolidation  of  all  EPA 
reporting  requirements. 

n.  EPA's  Evaluation  of  Delaware's 
Submittal 

A.  Procedural  Background 

In  accordance  with  the  requirements 
of  40  CFR  51.102,  the  State  of  Delaware 
held  a  public  hearing  on  September  29, 
1993  in  Dover,  Delaware  to  solicit 
public  comments  on  the 
implementation  plan  for  the  state.  The 
plan  was  submitted  to  EPA  by  the 
Governor's  designee  on  January  11, 
1993. 

B.  Components  of  Delaware's  Emission 
Statement  Program 

There  are  several  key  and  specific 
components  of  an  acceptable  emission 
statement  program.  Specifically, 
Delaware  must  submit  a  revision  to  its 
SIP  consisting  of  an  emission  statement 
program  that  meets  the  minimum 
requirements  for  reporting  by  the 
sources  and  the  state.  For  the  emission 
statement  program  to  be  approvable, 
Delaware's  SIP  revision  must  include,  at 
a  minimum,  definitions  and  provisions 
for  applicability,  compliance,  and 
specific  source  reporting  requirerhents 
and  reporting  forms. 

Regulation  1  (Definitions  and 
Administrative  Principles),  section  2; 
and  Regulation  17  (Source  Monitoring, 
Recordkeeping  and  Reporting),  section 
1,  has  been  revised  by  amending  and 
adding  the  definitions  of  the  following 
terms;  actual  emissions,  annual  fuel 
process  rate,  certifying  individual, 
control  efficiency,  control  equipment 
identification  code,  emission  factor, 
emission  statement,  estimated  emission 
method  code,  estimated  emission  units, 
measured  emission  method  code, 
measured  emission  units,  peak  ozone 
season,  percentage  annual  throughput, 
periodic  ozone  SIP  inventory,  point, 
potential  to  emit,  process  rate,  segment, 
so\ut:e  classification  code,  and  volatile 
organic  compounds. 

Regulation  17,  section  7  (Emission 
Statement)  requires  a  person  who  owns 
and  operates  any  installation,  source,  or 
premises  located  in  areas  designated  by 
the  CAA  as  an  ozone  nonattainment 
area  to  report  the  levels  of  emissions 
from  all  stationary  sources  of  VOCs  and 
NOx.  The.state  may.  with  EPA  approval, 
waive  the  emission  statement 
requirements  for  classes  or  categories  of 


stationary  sources  with  facility-wide 
actual  emissions  of  less  than  25  tons/ 
year  of  VOC  or  NOx  if  the  class  or 
category  is  included  in  the  base  year 
and  periodic  ozone  inventories,  and  the 
actual  emissions  are  calculated  using 
EPA  approved  emission  factors  or  other 
methods  acceptable  to  EPA.  Regulation 
17,  section  7,  also  requires  emission 
statements  for  all  stationary  sources 
located  in  ozone  attainment  areas  that 
emit  or  have  the  potential  to  emit  50 
tons/year  of  VOC  and/or  NOx-  This 
section  also  requires  that  a  certifying 
official  for  each  facility  provide 
Delaware  with  a  statement  reporting 
emissions  by  April  30  of  each  year 
beginning  with  April  30, 1993  for  the 
emissions  discharged  during  the 
previous  calendar  year.  This  section 
also  delineates  specific  requirements  for 
the  content  of  these  annual  emission 
statements. 

C.  Enforceability 

The  State  of  Delaware  has  provisions 
in  its  SIP  which  ensure  that  the 
emission  statement  requirements  of 
section  182(a)(3)(B)  and  sections 
184(b)(2)  and  182(f)  of  the  CAA.  as 
required  by  section  2  of  Delaware 
Regulation  Number  1  (Definitions  and 
Administrative  Principles)  and  sections 
1  and  7  of  Regulation  17  (Source 
Monitoring,  Recordkeeping  and 
Reporting),  are  adequately  enforced. 

EPA  has  determined  that  the 
submittal  made  by  the  State  of  Delaware 
satisfies  the  relevant  requirements  of  the 
CAA  and  EPA's  guidance  document, 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July 
1992).  EPA's  detailed  review  of 
Delaware's  Emission  Statement  Program 
is  contained  in  a  Technical  Support 
Document  (TSD)  which  is  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  docmnent. 

III.  Final  Action 

EPA  is  approving  a  revision  to  the 
Delaware  SIP  to  include  an  Emission 
Statement  Program  consisting  of 
revisions  to  section  2.  Regulation  1;  and 
section  1,  and  a  new  section  7  of 
Regulation  17.  This  revision  was 
submitted  to  EPA  by  the  State  of 
Delaware  on  January  11. 1993. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  become  effective  April  29, 


1996  unless,  by  March  29.  1996.  adverse 
or  critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  April  29.  1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a.  precedent  for  any  future 
request  for  revision  of  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Fle.xibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 


$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action 

This  action  has  been  classified  as 
Table  3  action  for  signature  by  thn 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  An  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  29.  1996.  Filing  a 
petition  for  reconsideration  b\  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action 
approving  Delaware's  Emission 
Statement  Program  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  {.See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Volatile 
organic  compounds.  Oxides  of  nitrogen. 
Ozone.  Reporting  and  recordkeeping 
requirements. 

Dated:  Februarv  2.  1996 
W.T.  Wisniewskj, 

Acting  Regional  Administrator.  Region  III 

40  CFR  part  52  is  amended  as  follows; 
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PART52-{AMENDEP] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Andwrity:  42  U.S.C  7401-7671q. 

Subpart  I— Delaware  I 

2.  Section  52.420  is  amended  by 
adding  paragraph  (c)(52)  to  read  as 
follows: 

152.420    Mantiflcatlonofplan. 

•  •        •        •        • 

(c)«  •  • 

(52)  Revisions  to  the  Delaware  State 
bnplementation  Plan  submitted  by  the 
Secretary,  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  on  January  11, 1993. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  January  11, 1993  from 
the  Secretary,  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  submitting  a  revision  to  the 
Delaware  State  Implementation  Plan. 

(B)  Amended  section  2,  Regulation  1 
(Definitions  and  Administrative 
Principles).  Amended  section  1,  and 
added  new  section  7  of  Regulation  17 
(Source  Monitoring,  Recordkeeping  and 
Reporting).  The  amendments  to 
Regulations  1  and  17,  and  the  addition 
of  section  7  of  Regulation  17,  were 
effective  on  January  11. 1993.  This 
revision  consists  of  an  emission 
statement  program  for  stationary  sources 
which  emit  volatile  organic  compoimds 
(VOC)  and/or  nitrogen  oxides  (NOx)  at 
or  above  specified  actual  emission 
threshold  levels.  This  program  is 
appUcable  state-wide. 

(ii)  Additional  material. 

(A)  Remainder  of  January  11, 1993 
state  submittal  pertaining  to  Delaware 
Emission  Statement  Program. 

•  *        *        •        * 

[FR  Doc.  96-4445  Filed  2-27-96;  8:45  am] 
ff^^n^  COM  laio  ao  r 


40CFPPart52  i 

[IID»-1-6626;  FRL-632fr-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Continuous  EmissioR 
Monitoring 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  estabUshes  and  requires 
continuous  emission  monitoring 
requirements  for  certain  sources  of  air 


pollution.  The  regulation  applies  to 
operators  of  fossil  fuel-fired  steam 
generating  equipment  with  a  rated  heat 
input  capacity  of  250  million  BTU  per 
hour  or  greater.  The  intended  effect  of 
this  action  is  to  approve  an  amended 
regulation  submitted  by  the  State  of 
Maryland  Department  of  the 
Environment  as  a  SIP  revision  rendering 
its  monitoring  requirements  as  federally 
enforceable.  This  action  is  being  taken 
in  accordance  with  section  110  of  the 
Clean  Air  Act. 

DATES:  This  action  is  effective  April  29, 
1996  unless  notice  is  received  on  or 
before  March  29, 1996  that  adverse  or  - 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Conunents  may  be  mailed  to 
Marcia  Spink,  Associate  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  the  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
D.C.  20460;  and  State  of  Maryland 
Department  of  the  Environment,  Air 
Management  Association,  2500 
Broening  Highway,  Baltimore, 
Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Miller,  (215)  597-7547. 

SUPPLEMENTARY  INFORMATION:  On 
September  23,  1991,  the  State  of 
Maryland  submitted  a  formal  revision  to 
its  State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  the  following 
regulatory  modifications;  (1)  Definition 
amendments  to  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11.01.01,  (2)  the  addition  of 
regulation  COMAR  26.11.01.10  which 
contains  continuous  emissions 
monitoring  (CEM)  requirements  for 
opacity  and  (3)  amendments  to  COMAR 
26.11.08.07  which  would  delete 
redundant  language  in  requirements  for 
CEMs  for  municipal  sofid  waste 
incinerators. 

Summary  of  SIP  Revision 

The  revision  includes  the  addition  of 
definitions  regarding  the  continuous 
emission  monitoring  regulations,  the 
continuous  emission  monitoring 
program  requirements  for  opacity. 


The  new  regulations,  found  at 
COMAR  26.11.01.10,  require  continuous 
emission  monitoring  for  large  fuel 
burning  sources.  These  new  monitoring 
requirements  will  mandate  the 
installation  of  continuous  emission 
monitoring  for  opacity  that  will  provide 
Maryland  direct  access  to  data  for 
enforcement  purposes.  Opacity  is  an 
indicator  of  combustion  efficiency  and 
an  indirect  measiue  of  particulate 
emissions.  Data  collected  from  the 
opacity  monitoring  will  be  used  by 
Maryland  as  an  indicator  of  whether 
proper  operation  and  maintenance 
procedures  are  being  used. 

Specifically,  the  revision  adds  a  new 
regulation  which  provides  that  fossil 
fuel-fired  steam  generating  units  with  a 
rated  heat  input  of  250  million  Btu  per 
hour  or  greater  shall  install  and  operate 
a  CEM  to  measiu^  and  record  opacity. 
The  new  regulation  also  clearly 
stipulates  monitoring  and  installation 
requirements,  certification  schedules, 
and  recordkeeping  and  reporting 
requirements. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  April  29, 
1996,  imless,  by  March  29, 1996, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  wrill  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  AH  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
pubUc  is  advised  that  this  action  will  be 
effective  on  April  29, 1996. 

Final  Action 

EPA  is  approving  the  amended 
regulations,  COMAR  26.11.01.01 
Definitions  and  COMAR  26.11.01.10 
Continuous  Emissions  Monitoring 
Requirements  submitted  by  the  State  of 
Maryland  Department  of  the 
Environment  as  a  revision  to  the    . 
Maryland  SIP.  The  regulation  requires 
that  the  operators  of  fossil  fuel-fired 
steam  generating  imits,  continuously 
monitor  opacity  and  report  the  findings 
on  a  specified,  i^gular  basis  to  the 


Maryland  Department  of  the 
Environment. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulator^'  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.*  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jvuisdiction  over  populations  of 
less  than  50,000. 

Through  submission  of  this  state 
implementation  plan  revision,  the  State 
has  elected  to  adopt  the  program 
provided  for  under  Section  110.  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
native  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiu*  by  the 
Regional  Administrator  imder  the  SIP 
processing  guidelines  of  the  July  10, 
1995  memorandum  from  the  Assistant 
Administrator  for  Air  and  Radiation. 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995,  signed  into  law  on  March  22, 
1995.  EPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  milUon  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

Through  submission  of  this  state 
implementation  plan  revision,  the  State 
has  elected  to  adopt  the  program 


provided  for  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air 
Act.  These  rules  may  bind  State,  local 
and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  rules  being 
approved  by  this  action  will  impose  no 
new  requirement;  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

EPA  has  also  determined  that  this 
final  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  State,  local,  or 
tribal  governments  in  the  aggregate  or  to 
the  private  sector. 

Under  section  307fb)(l)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  State  of 
Maryland — Continuous  Emission 
Monitoring  Regulations,  must  be  filed  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  by  April  29. 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  ejctend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  24, 1995. 
Stanley  L.  Laskowski. 

Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(106)  to  read  as 
follows: 

§.52.1070    Identincation  of  plan. 

***** 

(c)  *  *   • 

(106)  Revisions  to  the  Mar\land 
Regulations  submitted  on  September  18. 


1991  by  the  Maryland  Department  of  the 
Environment, 
(i)  Incorporation  by  reference. 

(A)  Letter  of  September  18.  1991  from 
the  Maryland  Department  of  the 
Environment  transmitting  the 
continuous  emission  monitoring 
revision. 

(B)  Definition  amendments  to  Code  of 
Mar\'land  Administrative  Regulations 
(COMAR)  26.11.01.01,  excluding 
paragraph  E-1.  and  new  regulations 
COMAR  26.11.01.10  Continuous 
Emission  Monitoring  Requirements, 
concerning  continuous  opacity 
monitonng,  effective  July  22.  1991 

(ii)  Additional  materials. 

(A)  Remainder  of  September  23.  1991 
State  submittal. 
ft         *         *         •         • 

[FR  Doc.  96-4444  Filed  2-27-96;  8:45  am] 
BILUNO  CODE  »$<0-60-P 


40  CFR  Part  110 

[FRL-6430-6] 

Oil  Discharge  Program;  Editorial 
Revision  of  Rules 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
removing  text  from  the  Code  of  Federal 
Regulations  (CFR).  specifically  40  CFR 
part  110,  which  is  unnecessary  because 
it  simply  repeats  language  already  set 
out  in  section  311  of  the  Federal  Water 
Pollution  Control  Act  (the  Clean  Water 
Act  or  the  Act).  EP.A  is  also  making 
other  editorial  revisions  m  40  CFR  part 
110.  Neither  the  removal  of  text  nor  the 
editorial  revisions  effect  any  substantive 
changes  to  the  revised  rules 
EFFECTIVE  DATE:  February  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugo  Paul  Fleischman.  Office  of 
Emergency  and  Remedial  Response. 
U.S.  Environmental  Protection  Agency. 
401  M  St.,  SW.  Washington.  DC  20460. 
mail  code  5203G,  phono  (703)  60.3- 
8769;  or  the  RCRA/Supcrfund  Hotline. 
phone (800) 424-9346  or  (703) 603- 
9232  in  the  Washington.  DC. 
metropolitan  area. 

supplementary  information: 

1.  Introduction 

On  March  4,  1995.  The  Presidpnt 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer,  and  by  June  1.  1995.  to 
identify  those  rules  that  are  obsolete  or 
undulv  burdensome.  EP.\  has 
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conducted  that  review  and,  on  June  29, 
1995.  published  a  final  rule  eliminating 
legally  obsolete  rules.  See  60  PR  33912. 
Now  EPA  is  taking  another  step  in  the 
ongoing  review  of  its  rules.  EPA  has 
reviewed  40  CFR  part  110,  and  is 
removing  text  which  unnecessarily 
repeats  section  311  of  the  Act.  EPA  is 
also  revising  regulatory  text:  to  make  it 
more  concise,  to  conform  more  closely 
to  statutory  language,  or  to  eliminate 
text  which  is  legally  obsolete.  All  of 
these  changes  are  editorial.  None  effect 
any  changes  to  the  substance  of  the 
revised  rules.  EPA  is  also  redesignating 
afiiacted  sections  as  necessary. 

n.  Pnnnaioiis  Which  Largely  Track  the 
GImd  Water  Act 

EPA  is  removing  the  following 
provisions,  or  parts  thereof,  which 
either  track  the  language  of  the  Act 
precisely,  or  closely  paraphrase  it. 
These  changes  either  make  the 
regulatory  text  more  concise  or  remove 
legally  obsolete  language. 

40  CFR  110.1    Definitions 

EPA  is  revising  the  introductory  text 
to  §  110.1  to  provide  that  words  not 
defined  therein  have  the  same  meaning 
as  in  section  311(a)  of  the  Act. 
Therefore,  EPA  is  removing  the 
following  definitions  in  §  110.1  which 
track  language  in  section  311  of  the  Act. 
The  definitions  are:  "contiguous  zone;" 
"Deepwater  port;"  "discharge;"  "oil;" 
"ofEshore  facility;"  "onshore  facility;" 
"person;"  "pubUc  vessel;"  and, 
"vessel."  "Deepwater  port"  is  a  term  no 
longer  appearing  in  part  110,  therefore 
the  definition  is  no  longer  necessary. 
See60  FR  33912."Oil,"  as  defined  in 
relation  to  section  18  of  the  Deepwater 
Port  Act  of  1974,  is  also  being  removed. 
Section  18  was  repealed  by  section 
2003(a)  of  the  CMl  Pollution  Act  of  1990, 
Public  Law  202-380,  August  18, 1990. 
Therefore,  that  part  of  the  definition  is 
legally  obsolete. 

40  CFR  110.2    Applicability 

EPA  is  removing  the  second  and  third 
sentences  of  the  paragraph  comprising 
this  section.  The  second  sentence  of  the 
paragraph  describes  the  scope  of 
discharge  prohibited  by  section 
311(b)(3)  of  the  Act,  and  closely  tracks 
the  language  of  that  section.  Removal  of 
this  sentence  will  have  no  effect  on  the 
scope  of  prohibited  discharges.  The  rule 
and  section  311(b)(3)  of  the  Act  will 
continue  to  prohibit  illegal  discharges. 
EPA  is  also  removing  the  third  sentence 
of  the  paragraph  because  it  merely 
references  a  removed  section,  i.e., 
§  110.11.  That  section  was  removed 
from  the  CFR  on  June  29, 1995  (60  FR 
33912)  becaxise  it  was  legally  obsolete. 


40  CFR  110.9  hie] 
Prohibited 


Discharge 


EPA  is  removing  this  section  because 
it  merely  paraphrases  the  statutory 
language  of  section  31lfb)(3)  of  the  Act. 
This  section  should  have  been 
designated  §  110.6,  but  due  to  error  was 
designated  as  §  110.9. 

m.  Editorial  Changes 

EPA  is  revising  the  text  in  the  sections 
described  below  in  order  to  make  them 
more  concise,  and  to  consolidate  similar 
text  now  in  multiple  sections  into  one 
section  where  possible.  In  one  case,  EPA 
is  revising  regulatory  text  to  conform 
more  closely  to  statutory  language.  The 
revisions  to  or  redesignation  of  affected 
sections  is  explained  below. 

40  CFR  110.3    Discharge  Into  Navigable 
Waters  of  Such  Quantities  as  May  Be 
Harmful 

Revised  §110.3  consolidates 
regulations  from  old  §§  110.3, 110.4, 
and  110.5.  The  section  heading  is  being 
revised  to  read  "Discharge  of  oil  in  sudi 
quantities  as  'may  be  harmful'  pursuant 
to  section  311(b)(4)  of  the  Act,"  in  order 
to  reflect  the  consolidation  of  the 
regulations  under  that  section.  The  new 
name  of  the  section  describes  its 
enlarged  scope.  Revised  §  110.3  now 
includes  discharges  of  oil:  into 
navigable  waters  formerly  included 
within  the  scope  of  old  §  110.3,  into  the 
contiguous  zone  formerly  included 
witiiin  the  scope  of  old  §  110.4,  and 
beyond  die  contiguous  zone  formerly 
included  within  the  scope  of  old 
§  110.5.  EPA  is  removing  old  §§  110.4 
and  110.5  because  the  text  of  revised 
§  110.3  now  includes  all  discharges  of 
oil,  whether  in  navigable  waters,  the 
contiguous  zone,  or  beyond  the 
contiguous  zone.  EPA  is  also  revising 
the  text  of  §  110.3  to  make  clear  that 
discharges  affecting  the  environment,  as 
provided  in  section  311(b)(4)  of  the  Act, 
are  included  within  the  scope  of 
prohibited  discharges. 

40  CFR  1 10.4    Discharge  Into 
Contiguous  Zone  of  Such  Quantities  as 
May  be  Harmful 

EPA  is  removing  this  section  because 
its  provisions  have  been  incorporated 
into  revised  §  110.3. 

40  CFR  1 10.5    Discharge  Beyond 
Contiguous  Zone  of  Such  Quantities  as 
May  be  Harmful 

EPA  is  removing  this  section  because 
its  provisions  have  been  incorporated 
into  revised  §  110.3.  In  its  place,  EPA  is 
revising  and  renaming  §  110.5.  The 
renamed  section  describes  those 
discharges  which  have  been  determined 


not  to  be  harmful,  combining  the  text 
from  old  §§  110.7  and  110.9. 

40  CFR  110.7    Exception  for  Vessel 
Engines 

EPA  is  removing  this  section  because 
the  exception  is  now  included  within 
revised  §  110.5. 

40  CFR  110.8    Dispersants 

This  section  is  being  redesignated  as 
§110.4. 

40  CFR  110.9    Demonstration  Projects 

EPA  is  removing  this  section  because 
discharges  permitted  in  connection  with 
research,  demonstration  projects,  or 
studies  relating  to  the  prevention, 
control,  or  abatement  of  oil  pollution  are 
now  included  in  revised  §  110.5. 

40  CFR  110.10    Notice 

EPA  is  redesignating  this  section  as 
§  110.6.  EPA  is  also  removing  the 
reference  to  §  110.6  in  the  first  sentence 
of  the  section,  and  substituting  §  311  (b) 
(3)  of  the  Act  in  its  place.  This  change 
is  necessary  because  former  §110.6, 
"Discharges  prohibited,"  is  being 
removed.  The  revision  is  strictly 
editorial  and  does  not  change  the  scope 
of  prohibited  discharges. 

IV.  Differentiation  Between  Qasses  of 
Oils 

Pursuant  to  Public  Law  104-55  (109 
Stat.  546),  enacted  November  20, 1995, 
most  Federal  agencies  (including  EPA) 
must,  in  the  issuance  or  enforcement  of 
any  regulation  or  the  establishment  of 
any  interpretation  or  guideline  relating 
to  the  transportation,  storage,  discharge, 
release,  emission,  or  disposal  of  a  fat, 
oil,  or  grease,  differentiate  between  and 
establish  separate  classes  for  animal  fats 
and  oils  and  greases,  fish  and  marine 
mammal  oils,  and  oils  of  vegetable 
origin  (as  opposed  to  petroleiun  and 
other  oils  and  greases).  EPA  has 
considered  whether  differentiation 
between  and  establishment  of  separate 
classes  of  oils  is  appropriate  for  this 
rule,  and  concluded  that  it  is  not.  This 
conclusion  is  based  on  the  fact  that  the 
instant  revisions  are  merely  editorial 
and  do  not  change  any  substantive 
aspects  of  the  oil  discharge  program, 
thereby  vitiating  any  need  for 
differentiation. 

V.  Good  Cause  Exemption  From  Notice 
and  Comment  Rulemaking  Procedures 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comment  before  issuing  a  final  rule.  5 
U.S.C.  553(b).  Rules  are  exempt  from 
this  requirement  if  the  issuing  agency 
finds  for  good  cause  that  notice  and 


comment  are  vmnecessary.  5  U.S.C. 
553(b)(3)(B). 

EPA  has  determined  that  providing 
prior  notice  and  opportunity  for 
comment  on  the  removal  and  revision  of 
these  Regulatory  provisions  from  the 
CFR  is  unnecessary.  The  removals  and 
revisions  contained  in  this  final  rule  are 
merely  editorial  and  do  not  affect  any 
substantive  aspects  of  the  oil  discharge 
program. 

For  the  same  reasons,  EPA  believes 
there  is  good  cause  for  making  the 
removal  and  revision  of  these  regulatory 
provisions  from  the  CFR  effective 
immediately.  See  5  U.S.C.  553(d). 

VI.  Analyses  Under  E.G.  12866,  the 
Unfunded  Mandates  Reform  Act  of 
1995,  the  Regulatory  Flexibility  Act  and 
the  Paperwork  Reduction  Act 

Because  the  revision  or  removal  of 
these  rules  from  the  CFR  is  merely 
editorial  and  thus  has  no  regulatory 
impact,  this  action  is  not  a  "significant" 
regulatory  action  within  the  meaning  of 
E.0. 12866,  and  does  not  impose  any 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  For  the  same 
reasons,  pursuant  to  the  Regulatory 
Flexibility  Act,  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Finally,  because  these  revisions 
and  removals  are  merely  editorial,  they 
do  not  affect  requirements  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  40  CFR  Part  110 

Environmental  protection,  Deepwater 
ports,  Oil  pollution. 

Dated:  February  15, 1996. 

Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 

and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART1 10— [AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(b)(3)  and  (b)(4) 
and  1361(a);  E.0. 11735,  38  FR  21243.  3  CFR 
Parts  1971-1975  Comp.,  p.  793. 

2.  In  section  110.1  the  introductory 
text  is  revised  and  the  definitions  of 
"contiguous  zone,"  "Deepwater  port," 
"discharge,"  "offshore  facility,"  "oil," 
"onshore  facility,"  "person,"  "public 
vessel,"  and  "vessel"  are  removed;  to 
read  as  follows: 


§110.1    Definitions. 

Terms  not  defined  in  this  section  have 
the  same  meaning  given  by  the  Section 
311  of  the  Act.  As  used  in  this  part,  the 
following  terms  shall  have  the  meaning 
indicated  below: 
#        *        *        •        • 

3.  Section  110.2  is  revised  to  read  as 
follows: 

§110.2    Applicability. 

The  regulations  of  this  part  apply  to 
the  discharge  of  oil  prohibited  by 
section  311(b)(3)  of  the  Act. 

4.  Section  110.3  is  revised  to  read  as 
follows: 

§  1 10.3    Discharge  of  oil  in  such  quantities 
as  "may  be  harmful"  pursuant  to  section 
31 1(b)(4)  of  the  Act 

For  purposes  of  section  311(b)(4)  of 
the  Act,  discharges  of  oil  in  such 
quantities  that  the  Administrator  has 
determined  may  be  harmful  to  the 
public  health  or  welfare  or  the 
environment  of  the  United  States 
include  discharges  of  oil  that: 

(a)  Violate  applicable  water  quality 
standards;  or 

(b)  Cause  a  film  or  sheen  upon  or 
discoloration  of  the  surface  of  the  water 
or  adjoining  shorelines  or  cause  a  sludge 
or  emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

§  1 1 0.4    [Removed  and  Reserved] 

5.  Section  110.4  is  removed  and 
reserved. 

6.  Section  110.5  is  revised  to  read  as 
follows: 

§  1 1 0.5  Discharges  of  oil  not  determined 
"as  may  be  harmful"  pursuant  to  Section 
311(b)(3)  of  the  Act 

Notwithstanding  any  other  provisions 
of  this  part,  the  Administrator  has  not 
determined  the  following  discharges  of 
oil  "as  may  be  harmful"  for  purposes  of 
section  311(b)  of  the  Act: 

(a)  Discharges  of  oil  from  a  properly 
functioning  vessel  engine  (including  an 
engine  on  a  public  vessel)  and  any 
discharges  of  such  oil  accumulated  in 
the  bilges  of  a  vessel  discharged  in 
compliance  with  MARPOL  73/78, 
Annex  I,  as  provided  in  33  CFR  part 
151,  subpart  A; 

(b)  Other  discharges  of  oil  permitted 
under  MARPOL  73/78.  Annex  I.  as 
provided  in  33  CFR  part  151,  subpart  A; 
and 

(c)  Any  discharge  of  oil  explicitly 
permitted  by  the  Administrator  in 
connection  with  research, 
demonstration  projects,  or  studies 
relating  to  the  prevention,  control,  or 
abatement  of  oil  pollution. 


§110.9    (Removed] 

7.  Section  110.9  "Discharge 
prohibited",  appearing  between  §  110.5 
and  110.7,  is  removed. 

§110.7    [Removed] 

8.  Section  110.7  is  removed. 

§110.8    [Redesignated  at  §110.4] 

9.  Section  110.8  is  redesignated  as 
§110.4. 

§110.0    [Removed] 

10.  Section  110.9  is  removed. 

§110.10    [Redesignated  as  §110.6] 

11.  Section  110.10  is  redesignated  as 
§  110.6.  and  the  newly  designated 

§  110.6  is  further  amended  by  revising 
the  first  sentence  to  read  as  follows: 

§110.6    Notice. 

Any  person  in  charge  of  a  vessel  or  of 
an  onshore  or  offshore  facility  shall,  as 
soon  as  he  or  she  has  knowledge  of  any 
discharge  of  oil  from  such  vessel  or 
facility  in  violation  of  section  311(b)(3) 
of  the  Act,  immediately  notify  the 
National  Response  Center  (NRC)  (800- 
424-8802:  in  the  Washington.  DC 
metropolitan  area.  202-462-2675).  *  *  * 
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40  CFR  Parts  712  and  716 
[OPPTS-82048;  FRL-4M6-9] 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 


SUMMARY:  The  Interagency  Testing 
Committee  (ITC)  in  its  37th  Report  to 
EPA  revised  the  Toxic  Substances 
Control  Act  (TSCA)  Section  4le)  Priority 
List  by  recommending  for  testing  28 
chemical  substances.  The  ITC 
recommendations  must  be  given  priority 
consideration  by  EPA  in  promulgating 
test  rules.  EPA  is  adding  these  chemical 
substances  to  two  model  information- 
gathering  rules:  the  TSC.^  Section  8(a) 
Preliminary  .Assessment  Information 
Rule  (P.MR)  and  the  TSCA  Section  8(d) 
Health  and  Safety  Data  Reporting  Rule. 
These  model  rules  will  require 
manufacturers  and  importers  of  the 
substances  identified  herein  to  report 
certain  production,  use.  and  exposure- 
related  information,  and  manufacturers, 
importers,  and  processors  of  the  listed 
substances  to  report  unpublished  health 
and  safety  data  to  EPA.  This  rule  also 
makes  certain  modifications  to  a  final 
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rule  published  in  the  Federal  Register 
of  February  9. 1994;  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
rule. 

EFFECTIVE  DATE:  March  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  [hvision 
(7408),  OfBce  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  E-543, 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551, 
e-mail:  TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
adds  28  chemical  substances  to  the 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule. 
Manufacturers,  importers,  and 
processors  of  these  chemicals  will  be 
required  to  report  unpublished  health 
and  safety  data,  and  manufacturers  and 
importers  will  be  required  to  report  end 
use,  exposure,  and  production  voliune 
data  to  EPA. 

This  document  also  modifies  TSCA 
section  8(d)  of  a  final  rule  published  in 
the  Federal  Register  of  February  9, 1994 
(59  FR  5956),  to  require  submission  of 
ecological  efiiects  data  for  o-sec- 
butylphenol  (CAS  No.  89-72-5). 

L  Background 

Section  4(e)  of  TSCA  estabUshed  the 
rrc  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtiues 
(chemicals)  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time,  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Register  its 
reasons  for  not  doing  so. 

On  November  22, 1995,  EPA 
announced  the  receipt  of  the  37th 
Report  of  the  ITC,  and  it  was  then 
published  in  the  Federal  Register  of 
February  2, 1996  (61  FR  4188).  The  37th 
Report  revises  the  Committee's  priority 
list  of  chemicals  by  recommending  the 
addition  of  28  chemical  substances  for 
testing  to  the  section  4(e)  priority  list. 

This  rule  adds  28  substances  to  the 
section  8(a)  Preliminary  Assessment 
Information  Reporting  Rule  PAIR  and 
the  section  8(d)  Heal^  and  Safety  Data 
Reporting  Rule.  These  two  rules  are 
model  information  gathering  rules 
which  assist  the  ITC  in  maldng  testing 
recommendations  and  aid  EPA  in 
responding  to  the  ITC 
recommendations. 

EPA  issued  the  PAIR  under  section 
8(a)  of  TSCA  (15  U.S.C.  2607(a)),  and  it 
is  codified  at  40  CFR  part  712.  This 


model  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufacturers  and 
importers  are  required  to  submit  a  one- 
time report  on  general  volume,  end  use, 
and  exposure-related  information  using 
the  Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  7710- 
35).  EPA  uses  this  model  section  8(a) 
rule  to  gather  current  information  on 
chemicals  of  concern  quickly. 

EPA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C. 
2607(d)),  and  it  is  codified  at  40  CFR 
part  716.  The  section  8(d)  model  rule 
requires  past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  listed  chemicals  to  submit 
to  EPA  copies  and  lists  of  unpublished 
health  and  safety  studies  on  the  listed 
chemicals  that  they  manufactiu^, 
import,  or  process.  These  studies 
provide  EPA  with  useful  information 
and  have  prowded  significant  support 
for  EPA's  decisionmaking  under  TSCA 
sections  4,  5,  6,  8,  and  9. 

These  model  rules  provide  for  the 
automatic  addition  of  ITC  priority  list 
chemicals.  Whenever  EPA  announces 
the  receipt  of  an  ITC  report,  EPA  may, 
at  the  same  time  without  further  notice 
and  comment,  amend  the  two  model 
information-gathering  rules  by  adding 
the  recommended  chemicals.  The 
amendment  adding  these  chemicals  to 
the  PAIR  and  the  Health  and  Safety  Data 
Reporting  Rule  becomes  effective  30 
days  after  publication  in  the  Federal 
Register. 

n.  Chemicals  To  Be  Added 

In  its  37th  Report  to  EPA,  the  ITC 
recommended  adding  26  alkylphenols 
and  alkylphenol  ethoxylates  to  the 
section  8(a)  PAIR  and  the  section  8(d) 
Health  and  Safety  Data  Reporting  Rule. 
While  28  chemical  substances  are 
identified  in  the  regulatory  text,  34  CAS 
numbers  are  listed.  Two  chemical 
substances,  branched  4-nonyphenol 
(mixed  isomers)  and  (1,1,3,3- 
tetramethylbutyl)phenol  (mixed 
isomers)  are  characterized  with  multiple 
CAS  numbers. 

For  a  complete  listing  of  the 
substances  being  added  to  the  section 
8(d)  model  rule  and  the  PAIR,  see  the 
regulatory  text  of  this  document.     • 

In  response  to  the  data  needs  of  EPA 
and  the  Department  of  Interior,  TSCA 
section  8(d)  reporting  requirements  for 
o-sec-buytlphenol  (CAS  No.  89-72-5) 
are  being  amended  to  require 
submission  of  ecological  effects  data  (59 
FR  5956,  February  9,  1994). 


in.  Reporting  Requirements 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactiued  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  fiscal  year  must 
submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35)  for  each 
manufacturing  or  importing  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
May  28, 1996.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufactiuer's  Report  to  the  ITC  or  EPA 
may  be  able  to  submit  a  copy  of  the 
original  Report  to  EPA  or  to  notify  EPA 
by  letter  of  their  desire  to  have  this 
volimtary  submission  accepted  in  lieu 
of  a  current  data  submission.  See 
§  712.30(a)(3). 

Details  of  the  reporting  requirements, 
the  basis  for  exemptions,  and  a  facsimile 
of  the  reporting  form,  are  provided  in  40 
CFR  part  712.  Copies  of  the  form  are 
available  from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to 
EPA;  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to  . 
manufacture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to 
EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  Ust  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 


e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of 
completion  date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  fisted  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufactiu-e,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — reg^dless  of  the 
completion  date.  . 

The  bulk  of  reporting  is  required  at 
the  time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  The  remaining  reporting 
requirements,  specifically  categories 
2(d),  2(e),  and  3,  continue  prospectively. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  Federal  Register  of 
September  15.  1986  (51  FR  32720).  Also 
found  there  are  explanations  of  the 
reporting  exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 
TSCA  Document  Processing  Center 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  ATTN:  (insert  either  PAIR  or 
8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  beUeves  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to  EPA  in  detail  the  reasons  for 
that  belief  EPA,  in  its  discretion,  may 
remove  the  substance  from  this  rule  for 
good  cause  (40  CFR  712.30  and 
716.105).  When  withdrawing  a 


substemce  from  the  rule,  EPA  will  issue 
a  rule  amendment  for  publication  in  the 
Federal  Register. 

TV.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

The  economic  analysis  for  the 
addition  of  the  28  chemicals  to  the 
TSCA  Section  4(e)  Priority  List  will  be 
based  largely  on  the  methods  and  data 
souj-ces  developed  for  the  analyses  of 
the  original  Section  8(a)  Preliminar\' 
Assessment  Information  Rule  (PAIR). 
These  analyses  are: 

1.  Economic  Impact  and  Small 
Business  Definition  Analysis  for  TSCA 
Section  8(a)  Preliminary  Assessment 
Information  Rule.  Office  of  Regulatory 
Analysis,  OTS.  U.S.  EPA.  Februarv 
1980. 

2.  Economic  Analysis  of  the  Final 
Section  8(a)  Preliminary  Assessment 
Information  Rule.  R.A.  Homer, 
Regulatory  Impacts  Branch.  OTS.  U.S. 
EPA.  November  12.  1981. 

The  Chemical  Update  System  (CUS) 
was  searched  to  determine  the 
manufacturers  and  importers  of  the  28 
chemicals.  This  search  identified  1 7 
firms  manufacturing  or  importing  the  28 
chemicals  at  a  total  of  14  sites. 

Reporting  Costs  (dollars) 

(a)  26  reports  estimated  at  $1,483.73  per 
report=$38.576.98 

(b)  17  sites  at  $465.99  per  site=$7,921. 83 
Total  Cost=$46.498.81 

Mean  cost  per  site=$46.499/14 

sites=$3,321.36 
Mean  cost  per  firm=S46,499/17 

firms=$2.735.24 

Reporting  Burden  (hours) 

(a)  Rule  familiarization:  7  hrs/sitexl4 
sites=98 

(b)  Reporting:  22  hrs/reportx26 
reports=572 

Total  burden  hours=707 

Average  burden  per  site=707  hours/14 

sites=50.5 
Average  burden  per  firm=707  hours/ 17 

firms=41.6 

EPA  Costs  (dollars) 

It  is  estimated  that  the  annual  cost  to 
the  Federal  Government  will  be  1.36 
FTEs  (or  2,828.8  hours  annually).  At  an 
estimated  $69,370  per  FTE.  the  total  of 
1.36  FTEs  will  cost  EPA  $94,343. 

B.  Health  and  Safety  Data  Reporting 
Rule  ' 

EPA  estimates  the  total  reporting  costs 
for  establishing  section  8(d)  reporting 
requirements  for  the  11  chemicals  will 
be  $84,954.  The  methodology  used  in 
this  economic  analysis  was  derived 
from  the  approach  used  in  the  analysis 


of  the  original  8(d)  reporting:  Impact 
Analysis  for  the  Health  and  Safety  Data 
Reporting  Rule  (Office  of  Toxic 
Substances,  U.S.  EPA.  September  1982). 
Although  EPA  has  used  the  best 
available  data  to  make  its  economic 
projections,  much  of  the  information  is 
based  upon  the  1986  TSCA  Inventory 
Update  and  secondarv'  information  from 
industry  sources. 

The  estimated  reporting  costs  are 
broken  down  as  follows: 

Initial  corporate  review $8,382 

Site  identification 12.573 

File  searches  at  site 28.329 

Photocopying  existing  studies 3.208 

Title  listing 1.277 

Managerial  review  forCBI 18.549 

RefKjrtingon  newly-initiated  studies 

' 491 

Submissions  after  initial  reporting 

period .■ 11.653 

Additional  costs 492 

Total 84.954 

Reporting  Burden  (hours) 

(a)  Initial  review.  108  hrs 

(b)  Reporting:  953  hrs 

Total  reporting  burden  hours=1.061  hrs   • 

V.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPPTS-82048).  All  of  these 
documents  are  available  to  the  public  in 
the  TSCA  Nonconfidential  Information 
Center  (NCIC).  formerly  the  TSC.^ 
Public  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  NCIC  is  located  at 
EPA  Headquarters.  Rm.  NE-B607.  401 
M  St.,  SW.,  Washington,  DC  20460. 

1.  This  final  rule. 

2.  The  economic  analysis  for  this  rule. 
3  The  Thirtv-seventh  Report  of  the 

ITC. 

VI.  Regulator}'  Assessment 
Requirements 

A.  Executive  Order  12866 

Pursuant  to  Executive  Order  12866 
(58  FR  51735.  October  4.  1993).  it  has 
been  determined  that  this  rule  is  not 
"significant"'  because  the  Office  of 
Management  and  Budget  (OMB)  has 
waived  review  of  these  types  of  actions, 
and  is  therefore  not  subject  to  OMB 
review. 

B.  Papenvork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  .\ct  of  1980.  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2070-0054  for 
PAIR  reporting  and  2070-0004  for 
TSC,^  section  8(d)  reporling 
Information  concerning  the  collection  of 
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this  information,  its  use,  and  estimated 
costs  may  be  found  in  Units  I.  and  IV. 
of  this  preamble. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  the  Agency 
must  consider  whether  a  regulatory 
action  will  have  an  adverse  economic 
impact  on  small  entities.  Section  605(b) 
requires  the  Agency  to  either  certify  that 
the  regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  or 
prepare  a  regulatory  flexibility  analysis. 
EPA  has  determined  that  this  regulatory 
action  does  not  impose  any  adverse 
economic  impacts  on  small  entities. 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Pursuant  to  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  EPA  has  determined  that  this 
regulatory  action  does  not  contain  any 


"unfunded  mandates,"  as  described  by 
the  Act,  for  State,  local,  or  tribal 
governments  or  the  private  sector.  In 
addition,  EPA  has  determined  that  this ' 
action  does  not  result  in  the  expenditure 
of  $100  million  or  more  by  any  State, 
local  or  tribal  governments,  or  by 
anyone  in  the  private  sector.  The  costs 
associated  with  this  action  are  described 
in  the  Executive  Order  12966  section 
above. 

E.  Executive  Order  19898 

Due  to  the  nature  of  this  action  which 
is  confined  to  information-gathering 
activities,  it  was  not  necessary  for  the 
Agency  to  consider  environmental 
justice  related  issues  pursuant  to 
Executive  Order  19898  (59  FR  7629, 
February  16,  1994). 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Health  and  safety 


data.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  22, 1996. 

Frank  D.  Kover, 

Acting  Director,  Cbemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— [AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  712.30(e]  is  amended  in  the 
table  by  alphabetically  adding  the  new 
category  "Alkylphenols  and 
Alkylphenol  Ethoxylates,"  to  read  as 
follows: 

§  71 2.30    Chemicals  lists  and  reporting 
periods. 

***** 

(e)  *  *  • 


PART  716— [AMENDED] 

2.  In  part  716: 

la.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607Cd). 


b.  Section  716.120(d)  is  amended  in 
the  table  by  alphabetically  adding  the 
new  category  "Alkylphenols  and 
Alkylphenol  Ethoxyates"  and  revising 
the  entry  for  o-sec-butylphenol  under 
the  category  "OSHA  Chemicals  in  Need 


of  Dermal  Absorption  Testing"  to  read 
as  follows: 

§716.120    Substances  and  listed  mixtures 
to  \Mtilch  ttils  subpart  applies. 

*  *  *  •  • 

.     (d)*  *  • 


CAS  No. 


Sut>stance 


Effective  date     Reporting  date 


Alkylphenols  and  Alkylphenol  Ethoxylates: 

80-^6-6  4-tert-Pentylphenol 

8&-18-6  2-tert-Butylphenol 

94-06-4  4-(1-Methylbutyl)phenol 

98-54-4  4-tert-Butylphenol  

99-71-6  4-sec-BiJtylphenol 

104-40-5  4-Nonylphenol  

104-43-8  4-Dodecylphenol  

949-13-3  2-Octylphenor 

1300-16-9  Nonylphenol  (mixed  isomers)  

1322-69-6  (1,1 ,3,3-Tetramethylbutyl)phenol  (mixed  isomers)  

1331-67-3  Dodecylptwnol  (mixed  isomers) 

1638-22-8  4-n-Buty^3henol  

180&-26-4  4-Octylphenol  

2315-66-4  Decaethylene  glycol  4-isooctylphenyl  ether 

2497-68-7 Hexaethylene  glycol  4-isooctylphenyl  ether 

3180-09-4  2-Butylphenol  

3884-9&-5  2-(1,1,3,3-Tetramethylbutyl)phenol  

9002-93-1   Polyethylene  glycol  4-(tert-octyl)phenyl  ether 

9036-19-5  Polyethylene  glycol  mono(octyl)phenyl  ether  

11066-49-2  Isononylphenol  (mixed  isomers)  

14938-35-3  4-Pentylphenol  

17404-66-9  4-(1-Methyloctyl)phenol 

25154-62-3  Ntonylphenol  (mixed  isomers)  

27178-34-3  tert-Butylphenol  (mixed  isomers)  

27193-28-8  (1 ,1 ,3,3-Tetramethylt)utyl)phenol  (mixed  isomers)  

27193-86-8  Dodecylphenol  (mixed  isomers) 

27985-70-2  (I-Methylheptyl)phenol  (mixed  isomers)  

29932-96-5  (1,1 .3,3-Tetramethylbutyl)phenol  (mixed  isomers)  

30105-54-5  (1.1.3,3-Tetramethylbutyl)phenol  (mixed  isomers)  

31195-95-6  Isotxrtyiphenol  (mixed  isomers)  

54932-78-4  4-(2,2,3,3-Tetramethylbutyl)phenol  

2744-41-6  (1,1,3,3-Tetramethyltxjtyl)phenol  (mixed  isomers)  

68987-90-6  Poly(oxy-1,2-ethanediyl),  a-{octylphenyl)-o)-hydroxy-,  branched 

84852-15-3  Branched  4-nonylphenol  (mixed  isomers)  


3/29/96 

5/29/96 

3^9/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3^9/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

3/29/96 

5/29/96 

Category 


CAS  No.  (ex- 
emption for 
category) 


Speaal  exemptions 


Effective  date     Sunset  date 


Alkylphenols  and  Alkylphenol  Etfioxyates: 

tert-Butylphenol  (mixed  isomers)  : 

2-Butylphenol 

2-tert-Butylphenol  

4-n-Butylphenol  

4-sec-Butylphenol 

4-tert-Butylphenol  

Decaethylene  glycol  4-isoctylphenyl  ether 

4-Dodecylphenol 

Dodecylphenol  (mixed  isomers) 

Dedecylphenol  (mixed  isomers) 

Hexaethylene  glycol  4-isoctylphenyl  ether 

Isobutylpfienol  (mixed  isomers)  

Isononylphenol  (mixed  isomers)  

4-(1-Methylbutyl)phenol 

(I-Methylheptyl)phenol  (mixed  isomers)  

4-(1-Methyloctyl)phenol  

Nonylphenol  (mixed  isomers) 

4-Nonylphenol  ., 

Branched  4-nonylphenol  (mixed  isomers)  

2-Octylphenol 

4-Octylphenol 

4-Pentylphenol 

4-tert-Pentylphenol  

Polyethylene  glycol  mono(octyl)phenyl  etfier 

Polyethylene  glycol  4-(tert-octyl)pfienyl  ether  

Poly(oxy-1 ,2-ethanediyl),  a-(octylphenyl)-a-hydroxy- 

branched. 

•  2-(1 ,1 ,3,3-Tetramethylbutyl)phenol  

(1,1,3,3-Tetramethylbutyl)phenol  (mixed  isomers) 

4-(2,2,3,3-Tetramethylbutyl)phenol 

•  •  * 

OSHA  Chemkals  in  Need  of  Dermal  Absorption  Testing: 

o-sec-butylphenol  


27178-34-3 

3180-09-4 

88-18-6 

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

5  716.20(b)(4)  applies  

3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29 '96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3'29,'96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3*29/96 
3/29*96 
3/29/96 
3/29/96 

3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 
3/29/96 

• 

3/11 '94 

329/06 

3/29/06 
329/06 

1638-22-8 

§71 6.20(b)(4)  applies  

3/29/06 

99-71-8 

§71 6.20(b)(4)  applies  

3'29/06 

98-54-4 

2315-66-4 

104-43-8 

§  71  e.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§71620  b)(4)  applies  

3/2906 
3/29/06 
3/29/06 

1331-57-3 
27193-86-^ 

2497-58-7 
31195-95-6 

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§  716.20(b)(4)  applies  

3/29/06 
329/06 
329/06 
329/06 

11066-49-2 

94-06^ 

27985-70-2 

17404-66-9 

1300-16-9 

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  „. 

§716  20(b)(4)  aoDlies    

3/29/06 
3'29/06 
3/29/06 
3/29/06 
3/29'06 

25154-52-3 

§716  20(b)(4)  aoolies  

329'06 

104-40-5 

§716  20(b)(4)  aodies  

3/29/06 

84852-15-3 

§  71 6.20(b)(4)  aodies  

3/29/06 

949_13_3 

§71 6.20(b)(4)  applies  

3'29/06 

1806-26-4 

§71 6.20(b)(4)  applies  

3  29/06 

14938-35-3 
80-46-6 

§7l6.20(b)(4)  applies  

§716  20(b)(4)  aoolies  

3'29/06 
3'29/06 

9036-19-5 

9002-93-1 

48987-90-6 

,'V«4-95-5 

1.'^??-69-6 

27193-28-8 

§71 6.20(b)(4)  applies  

§  716.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§71 620(b)(4)  applies  

§716  20(b)(4)  aoolies  

3'29/06 
329/06 
3/29/06 

329/06 
329'06 
3'29'06 

29932-96-5 
30105-54-5 
62744-41-6 
54932-78-4 

• 

89-72-5 

§71 620(b)(4)  applies  

§716.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

§71 6.20(b)(4)  applies  

•                                                         • 

329'06 

3/29  06 
329  06 
329/06 

311/04 

[FR  Doc.  96-4519  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  90,  98, 125, 126, 127, 128, 
129, 130, 131, 132, 133, 134, 135, 136, 
170, 174,  and  175 

[CGD  82-004  and  CGD  86-074] 

RIN2115-AA77 
Offshore  Supply  Vessels 
AGENCY:  Coast  Guard,  DOT. 


ACTION:  Interim  rule,  with  request  for 
comments:  reopening  of  comment 
period. 

SUMMARY:  On  November  16.  1995,  the 
Coast  Guard  published  an  Interim  Rule 
(IR)  [60  FR  576301,  a  complete  set  of 
regulations  applicable  to  new  offshore 
supply  vessels  (OSVs).  including 
liftboats.  and  provided  an  opportunity 
for  public  comment.  Because  of  a 
request  from  the  Offshore  Marine 
Service  Association  (OMS.^),  who 
represents  more  than  280  OS\'-related 
companies,  the  Coast  Guard  is 
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reopening  the  comment  period  for  about 
45  days. 

DATES:  Comments  must  arrive  on  or 
before  March  31, 1996. 
ADDRESSES:  Mail  comments  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA.  3406)  [COD  82-004  or 
CGD  86-074],  U.S.  Coast  Guard,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  or  deliver  them  to  Room 
3406  at  that  address  between  8  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  hoUdays.  Phone,  (202)  267- 
1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  pari  of  tj^s 
docket  and  vidll  be  available  for 
inspection  or  copying  at  Room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  M.  Magill,  Commandant  (G- 
MC)S-2),  Room  1208c,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington.  DC  20593-0001.  (202)  267- 
1181. 

SUPPt-EMENTARY  INFORMATION:         | 

Request  for  Comments 

The  IR,  published  on  November  16, 
1995,  invited  and  encouraged  interested 
persons  to  participate  in  the  rulemaking 
by  submitting  written  comments, 
including  views,  data,  and  arguments, 
by  February  14, 1996.  OMSA  has  asked 
for  more  time  to  prepare  comments, 
citing  the  need  for  its  members  to 
review  the  IR  in  light  of  the  fact  that  a 
mmiber  of  new  technical  and  logistic 
advances  and  innovations  have  been 
implemented  since  the  publication  of 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  on  May  9, 1989.  Because  of 
this,  and  the  fact  that  the  comment 
period  spanned  the  holidays  of 
Christmas  and  New  Year,  the  Coast 
Guard  is  reopening  the  comment  period 
for  about  45  days,  until  March  31, 1996. 
hiterested  persons  may  participate  in 
this  rulemaking  by  submitting  written 
data,  views,  or  arguments  on  the  IR. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  rulemaking  [CGD  82-004 
and  CGD  86-074]  and  the  specific 
section  or  paragraph  of  the  IR  or  related 
documents  to  which  the  comments 
apply,  and  give  a  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Any  person  wishing 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  by  the  end  of  the  comment 


period  before  it  acts  further  on  the 
rulemaking,  and  the  Final  Rule  may 
vary  from  the  IR  in  light  of  the 
comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
it  will  hold  a  public  hearing  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Dated:  February  20, 1996. 
loseph  J.  Angelo, 

Director  for  Standards,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection. 

[FR  Doc  96-4537  Filed  2-27-96;  8:45  am] 
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Surface  Transportation  Board 

49  CFR  Parts  1039, 1134, 1135  and 
1145 

[STB  Ex  Parte  No.  531] 

Removal  of  Obsolete  Recyclables 
Regulations 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (the  Board)  is  removing  obsolete 
recyclable  commodities  regulations 
from  the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88, 109 
Stat.  803  (the  Act),  abohshed  the 
Interstate  Commerce  Commission  (the 
Commission)  and  established  within  the 
Department  of  Transportation  the 
Surface  Transportation  Board.  Section 
204  of  the  Act  provides  that  "[t]he 
Board  shall  promptly  rescind  all 
regulations  established  by  the 
[Commission]  that  are  based  on 
provisions  of  law  repealed  and  not 
substantively  reenacted  by  this  Act."  49 
U.S.C.  10710,  the  statutory  basis  for  the 
part  1134  discrimination  against 
recyclables  regulations,'  and  49  U.S.C. 


10731,  the  statutory  basis  for  the  part 
1145  rail  rates  on  recyclables 
regulations,^  have  been  repealed.  We  are 
therefore  removing  the  now  obsolete 
parts  1134  and  1145  regulations,  as  well 
as  a  reference  to  part  1145  in  §  1039.11 
and  another  obsolete  regulation 
pertaining  to  recyclable  rates, 
§  1135.1(h).  These  changes  are  not 
necessarily  the  final  revisions  to  the 
regulations  in  light  of  the  elimination  of 
§10710  and  §10731.3 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
Act  and  will  not  have  an  adverse  effect 
on  the  interests  of  any  person,  this 
action  will  be  deemed  to  be  effective  as 
of  January  1, 1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
enviroiunent  or  the  conservation  of 
energy  resoiuties. 

List  of  Subjects 

49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

49  CFR  Parts  1 134  and  1145      ' 

Administrative  practice  and 
procedure.  Freight,  Railroads. 

49  CFR  Part  1135 

Administrative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requirements. 

Decided:  February  15, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  553  and  49  U.S.C  721 
and  10502. 

§1039.11    [Amended] 

2.  Section  1039.11(a)  is  amended  by 
removing  the  following  language  from 
the  paragraph  immediately  following 


the  table  in  paragraph  (a):  "(Note: 
Certain  recyclable  commodities  may  be 
partially  exempted  pursuant  to  the 
provisions  of  49  CFR  1145.9)". 

PART  1134— [REMOVED] 

3.  Part  1134  is  removed. 

PART  1135— RAILROAD  COST 
RECOVERY  PROCEDURES 

4.  The  authority  citation  for  part  1135 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  55.3  and  49  U.S.C.  721 
and  10708. 

§1135.1    [Amended] 

5.  Section  1135.1  is  amended  by 
removing  paragraph  (h). 

PART  1145— [REMOVED] 

6.  Part  1145  is  removed. 

[FR  Doc.  96-4529  Filed  2-27-96;  8:45  am] 
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'  These  regulations  were  originally  issued  in 
Public  Law  93-236— Freight  Bates  for  Becyclables, 
346  I.C.C.  408  (1974).  and  revised  in  Revised  Rides 
of  Practice.  358  I.C.C.  189  (1977).  The  regulations 
were  redesignated  as  a  result  of  final  rules  in  Ex 
Parte  No.  55  ISub-No.  55),  Revision  and 


Redesiffiation  of  the  Rules  of  Practice,  47  FR  49534 
(November  1, 1982). 

2  Final  rules  were  adopted  and  revised  in  Cost 
Ratios  for  Recyclables-Compliance  Procedures,  6 
I.C.C.2d  103  (1989)  and  8  LC.C.2d  182  (1991). 

'We  will  consider  separately  the  disposition  of 
49  CFR  1039.14(b)(5).  Parties  may  inform  the  Board 
whether  other  regulations  are  affected  by  the 
removal  of  49  U.S.C  10710  and  10731. 


49  CFR  Parts  1039. 1138, 1140 
[STB  Ex  Parte  No.  532] 

Removal  of  Obsolete  Regulations  for 
Reasonably  Expected  Costs  and  Joint 
Rates  Subject  to  Surcharge  or 
Cancellation 

AGENCY:  Surface  Transportation  Board. 
action:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (the  Board)  is  removing  obsolete 
reasonably  expected  costs  and  joint  rate 
surcharge  and  cancellation  regulations 
from  the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  January  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1. 1996,  the  ICC  Termination 
Act  of  1995.  Pub.  L.  No.  104-88.  109 
Stat.  803  (the  Act),  abolished  the 
Interstate  Commerce  Commission  (the 
Commission)  and  estabhshed  within  the 
Department  of  Transportation  the 
Surface  Transportation  Board.  Section 
204  of  the  Act  provides  that  "[tlhe 
Board  shall  promptly  rescind  all 
regulations  established  by  the 
[Commission]  that  are  based  on 
provisions  of  law  repealed  and  not 
substantively  reenacted  by  this  Act."  49 
U.S.C.  10705a,  the  statutory  basis  for  the 
part  1138  regulations  on  requesting 
variable  cost  and  revenue 
determinations  from  carriers  canceling  a 
joint  rate  ■  and  the  part  1140  regulations 


for  reasonably  expected  costs.^  has  been 
repealed.  This  section  allowed  carriers 
to  apply  a  surcharge  increasing  or 
reducing  a  joint  rate  [§  10705a(a)],'  to 
apply  a  surcharge  on  their  light  density 
lines  [§  10705a(b)],  or  to  cancel  a  joint 
rate  [§  10705a(c)],  v«thout  the 
concurrence  of  other  participating 
carriers.*  We  are  therefore  removing  the 
now  obsolete  parts  1138  cmd  1140 
regulations,  as  well  as  another  obsolete 
regulation  pertaining  to  §  10705a  found 
at  49  CFR  1039.18.  These  changes  are 
not  necessarily  the  final  revisions  in  the 
regulations  resulting  from  the 
elimination  of  49  U.S.C.  10705a.'  Parties 
may  submit  suggested  additional 
changes  to  the  Code  of  Federal 
Regulations  in  light  of  the  elimination  of 
§107058. 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
Act  and  will  not  have  an  adverse  effect 
on  the  interests  of  any  person,  this 
action  will  be  deemed  to  be  effective  as 
of  January  1, 1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


List  of  Subjects 

49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

49  CFR  Part  1138 

Administrative  practice  and 
procedure.  Freight,  Railroads. 

49  CFR  Part  1140 

Abandonments  and  discontinuances. 
Environmental  protection.  National 
resources.  National  trail  system.  Public 
use  conditions.  Railroads,  Recreation 


'  Regulations  were  promulgated  in  Proc.  For  Rail 
Variable  Cost  And  Revenue  Determination,  3 
I.C.C.2d  703  (1987). 


-Regulations  were  originally  promulgated  in 
Reasonably  Expected  Costs.  365  I.C.C.  819  (19811, 
in  the  proceeding  docketed  as  Ex  Parte  No  402 
Subsequent  revisions  to  the  reasonably  expected 
cost  regulations  were  made  in  the  Ex  Parte  No.  402 
decisions  at  1  I.C.C.2d  252  (1984),  1  I.C.C.2d  293 
(1984).  and  5  I.C.C.2d  819  (1988). 

'Carriers  could  also  apply  negative  surcharges 
under  49  U.S.C.  10705a(a).  In  Negative  Surcharges 
Tariff-Exemption,  Docket  No.  39777  (ICC  ser\ed 
.\ug.  16,  1985).  we  granted  an  exemption  to  aiiow 
carriers  to  file  rate  allowances  ("negative 
surcharges")  without  obtaining  concurrences  from 
other  carriers  participating  in  the  joint  rate.  The 
exemption  was  codified  at  49  CFR  1039.18.  The 
authority  to  apply  the  negative  surcharge  expired 
on  September  30,  1984.  We  are  also  removing 
section  1039.18  in  this  notice. 

'There  was  also  another  provision  concerning 
joint  rate  cancellaiions — former  section  10705(e)  of 
title  49.  We  will  consider  this  section  in  another 
proceeding. 

'At  this  time,  we  are  not  removing  related 
matters  found  in  regulations  concerning  user  fees 
(§  1002)  and  Uriffs  (§  1312)  because  we  plan  to 
separately  address  those  parts  shortly. 


and  recreation  areas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

Decided.  February  15  1996. 
By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Simmons,  Commissioner  Owen 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  Set  forth  in  the 
preamble  and  under  the  authoritv  of  49 
U.S.C.  721(a),  title  49.  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
is  revised  to  read  as  follows: 

Authority:  5  U.S  C.  553  and  49  U.S.C  721 
and  10502. 

§1039.18    [Amended] 

2.  Section  1039.18  is  removed 

PART  113fr-{REM0VED] 

3.  Part  1 1.18  is  removed. 
PART  1140— [REMOVED] 

4.  Part  1140  is  removed. 

|FR  Doc.  96-4513  Filed  2-27-96;  8  45  ami 
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49  CFR  Part  1153 
[STB  Ex  Parte  No.  534] 

Removal  of  Obsolete  Passenger  Train 
or  Ferry  Discontinuance  Regulations 

agency:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (the  Board)  is  removing  obsolete 
regulations  concerning  passenger  train 
and  ferry  discontinuances  from  the 
Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  January  1.  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  (^rdon  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1.  1996,  the  ICC  Termination 
Act  of'l995.  Pub.  L.  No   104-88.  109 
Stat.  803  (the  Act),  abolished  the 
Interstate  Commerce  Commission  (the 
Commission)  and  established  within  the 
Department  of  Transportation  the 
Surface  Transportation  Board.  Section 
204  of  the  .^ct  provides  that  "Itjhe 
Board  shall  promptly  rescind  all 
regulations  established  by  the 
(Commission)  that  are  based  on 
provisions  of  law  repealed  and  not 
substantively  reenacted  by  this  .\c\  "  49 
U.S.C.  10908  and  10909.  the  statuton. 
bases  for  the  part  1153  passenger  train 


UMI 
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or  ferry  discontinuance  regulations, 
have  been  repealed.  We  are  therefore 
removing  the  now  obsolete  part  1153 
regulations.'  These  changes  are  not 
necessarily  the  final  changes  in  the 
regulations  resxilting  from  the 
elimination  of  49  U.S.C.  10908  and 
10909.2 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
Act  and  will  not  have  an  adverse  effect 
on  the  interests  of  any  person,  this 
action  mil  be  deemed  to  be  effective  as 
of  January  1,1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Siibiects  in  49  CFR  Part  1153 

Administrative  practice  and 
procedure,  Railroads. 

Decided:  February  15, 1996. 

By  the  Board,  Chaiiman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owren. 

VvBon  A.  Williams,  | 

Socretoiy.  ' 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C  721(a).  title  49.  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1153. 

PH  Doc  96~«S15  Filed  2-27-96;  8:45  am] 


49CFR  Part  1175 
(8TB  Ex  Pwt*  No.  535] 

Removal  of  OlMolete  Securtties 
Ragulations 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (the  Board)  is  removing  obsolete 
regulations  concerning  seciuities  from 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beryl  Gordon  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88, 109 


Stat.  803  (the  Act),  abolished  the 
Interstate  Commerce  Commission  (the 
Commission)  and  established  within  the 
Department  of  Transportation  the 
Surface  Transportation  Board.  Section 
204  of  the  Act  provides  that  "[t]he 
Board  shall  promptly  rescind  all 
regulations  established  by  the 
[Commission]  that  are  based  on 
provisions  of  law  repealed  and  not 
substantively  reenacted  by  this  Act."  49 
U.S.C.  11301,  the  statutory  basis  for  the 
part  1175  exempt  issuance  of  securities 
and  assumption  of  obligations 
regulations,  has  been  repealed.  We  are 
therefore  removing  the  now  obsolete 
part  1175  regulations.'  These  changes 
are  not  necessarily  the  final 
modifications  in  the  regulations 
resulting  from  the  elimination  of  49 
U.S.C.  11301.2 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
Act  and  will  not  have  an  adverse  effect 
on  the  interests  of  any  person,  this 
action  will  be  deemed  to  be  effective  as 
of  January  1, 1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  himian 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1175 

Administrative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requirements.  Securities. 

Decided:  February  20, 1996. 

By  the  Board,  Chainnan  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1175. 

|FR  Doc.  96-^528  Filed  2-27-96;  8:45  ami 
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■  Thaae  ragulations  were  last  modified  in 
DiscontiBuance  or  Change  of  Train  or  Feny  Service, 
366 1.CC  877  (1963). 

'  At  this  time,  we  are  not  removing  related 
matters  found  in  the  regulations  concerning  user 
fises  (S 1002)  and  environmental  regulations 
(§  1105.6),  because  we  plan  to  separately  address 
those  parts  shortly.  Parties  may  submit  other 
suggested  changes  to  the  Code  of  Federal 
ReguJations  in  light  of  the  elimination  of  §  10908 
and  §10909. 


'  These  regulations  were  issued  in  Exemption — 
Railroad  Begulation  Under  49  U.S.C.  11301, 1 
I.C.C.2d  915  (1985). 

^  At  this  time,  we  are  not  removing  related 
matters  found  in  the  regulations  concerning  user 
fees  (§  1002).  the  environment  (§  1105.6(c)(2)(ii)). 
certificates  to  construct,  acquire  or  operate  railroad 
lines  (§  1150.10(dj).  and  interlocking  officers 
(§1185.2),  because  we  plan  to  separately  address 
those  parts  shortly.  Parties  may  submit  other 
suggested  changes  to  the  Code  of  Federal  Regulation 
in  light  of  the  elimination  of  §11301. 


49  CFR  Part  1314 
[STB  Ex  Parte  No.  530] 

Removal  of  0t>80lete  Rail  Tariff 
Regulations 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Siuface  Transportation 
Board  (the  Board)  is  removing  obsolete 
rail  tariff  regulations  from  the  Code  of 
Federal  Regulations. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88, 109 
Stat.  803  (the  Act),  abolished  the 
Interstate  Commerce  Commission  (the 
Commission)  and  established  within  the 
Department  of  Transportation  the 
Surface  Transportation  Board.  Section 
204  of  the  Act  provides  that  "[t]he 
Board  shall  promptly  rescind  all 
regulations  established  by  the 
(Commission]  that  are  based  on 
provisions  of  law  repealed  and  not 
substantively  reenacted  by  this  Act."  49 
U.S.C.  10761  and  10762,  the  statutory 
bases  for  the  part  1314  rail  tariff 
regulations,'  have  been  repealed. 
Carriers  no  longer  have  to  file  or 
maintain  tariffs.  We  are  therefore 
removing  the  now  obsolete  part  1314 
regulations.^  Tariff  regulations  at  part 
1312,  which  cover  other  modes  of 
transportation  for  which  tariff  filing 
requirements  were  not  completely 
eliminated,  will  be  separately  addressed 
and  revised.3  ' 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 


■  These  regulations  were  promulgated  in 
Electronic  Filing  of  Tariffs,  5  I.C.C.2d  279  (1989), 
rules  stayed,  5  l.C.C2d  10S2  (1989),  stay  lifted  as 
to  rail  carrier  tariffs,  6 1.C.C.2d  153  (1989).  We 
subsequently  amended  our  regulations  to  reflect  the 
status  quo  for  publishing  electronic  and  printed 
tariffs,  and  we  terminated  the  proceeding. 
Electronic  Filing  of  Tariffs  49  CFR  Ports  1312  and 
1314,  Ex  Parte  No.  444  aCC  served  Mar.  10, 1995). 

2  While  the  Act  removes  the  requirement  that  a 
tariff  be  Rled  or  maintained,  rail  carriers  must 
establish  and  maintain  rates  and  service  terms  for 
transportation  that  are  provided  under  common 
carriage.  Moreover,  under  49  U.S.C.  11101(b),  rail 
cairien  must  disclose  those  rates  to  any  person 
upon  request.  For  agricultural  products,  the  rail 
carrier  shall  also  "publish,  make  available,  and 
retain  for  public  inspection  its  common  carrier 
rates,  schedules  of  rates,  and  other  service  terms. 
*  *  *"  49  U.S.C.  11101(d).  The  Board  will 
separately  issue  new  regulations  implementing 
these  requirements.  Under  49  U.S.C.  11101(e),  a  rail 
carrier  is  required  to  provide  transfMrtation  and 
service  according  to  the  rates  and  service  terms  it 
has  published  or  otherwise  made  available. 

^  Parties  may  inform  the  Board  whether  other 
regulations  are  affected  by  the  elimination  of 
§  10761  and  S 10762. 


Act  and  will  not  have  an  adverse  effect 
on  the  interests  of  any  person,  this 
action  will  be  deemed  to  be  effective  as 
of  January  1, 1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1314 

Railroads,  Tariffs. 

Decided:  February  15, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1314. 

[FR  Doc.  96-4514  Filed  2-27-96;  8:45  am) 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

pocket  No.  960220037-6037-01;  I.D. 
112895B] 

RIN  064ft-XX45 

Taking  and  Importing  of  Marine 
Mammals;  Consolidation  of 
Regulations;  Removal  of  Expired 
General  Permit  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  NMFS  issues  this  technical 

amendment  to  remove  outdated 

regulations  governing  the  issuance  of 

general  permits.  This  technical 

amendment  is  intended  to  provide 

uniform',  updated,  and  streamlined 

regulations.  This  action  is  consistent 

with  the  President's  Regulatory  Reform 

Initiative. 

EFFECTIVE  DATE:  This  rule  is  effective 

February  28, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wanda  L.  Cain,  Fishery  Biologist; 

telephone:  301-713-2055,  or  fax:  301- 

713-0376. 

SUPPLEMENTARY  INFORMATION:  On  August 

30,  1995  (60  FR  45086),  NMFS 

published  a  final  rule  implementing  the 

new  management  regime  for  the  taking 


of  marine  mammals  incidental  to 
commercial  fishing  operations 
established  by  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA).  The 
provisions  X)f  50  CFR  part  229.  rather 
than  50  CFR  §  216.24.  govern  the 
incidental  taking  of  marine  mammals  in 
the  course  of  commercial  fishing 
operations  by  persons  using  vessels  of 
the  United  States,  other  than  vessels 
used  in  the  eastern  tropical  Pacific 
Ocean  yellowfin  tuna  purje  seine 
fishery.  Because  the  only  general  permit 
for  U.S.  vessels  operating  in  the 
yellowfin  tima  purse  seine  fishery  in  the 
eastern  tropical  Pacific  Ocean  is  that 
issued  to  the  American  Tunaboat 
Association  (ATA),  NMFS  is  removing 
other  general  permit  requirements  from 
50  CFR  §  216.24.  In  addition,  a 
correction  is  made  to  the  Harmonized 
Tariff  Schedule  Item  Numbers  found  at 
§  216.24{e)(2)(i)(A).  A  definition  for  the 
Regional  Director,  Southwest  Region, 
NMFS,  is  added  to  §  216.3.  In  the 
reporting  requirements  for  ATA 
certificate  holders,  NMFS  is  removing 
the  obsolete  requirement  that  masters  of 
certificated  vessels  a'low  observers  to 
make  coded  radio  reports  to  NT^^FS. 
Finally,  minor  editorial  corrections  are 
made. 

Classification 

This  final  rule  is  exempt  from  review 
under  E.O.  12866.  Because  this  rule 
only  makes  technical  amendments,  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  under  section  553(b)(B)  and  (d) 
of  the  Administrative  Procedure  Act,  for 
good  cause  finds  that  it  is  unnecessary 
to  provide  prior  notice  and  opportunity 
for  public  comment  on  this  rule  or  to 
delay  for  30  days  its  effective  date. 
Because  this  rule  is  being  issued 
without  prior  notice  and  opportunity  for 
public  comment,  a  regulatory  flexibility 
analysis  is  not  required  under  the 
Regulatory  Flexibility  Act,  and  none  has 
been  prepared. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  section 
6.02b.3(b)(ii)(aa)  of  NOAA 
Administrative  Order  216-6  as  revised. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Dated:  February  21.  1996 
Gary  C.  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  216  is  amended 
as  follows: 

PART  21&-REGULAT10NS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U  S  C.  1361  et  seq  .  unless 
otherw  ise  noted 

§216.3    [Amended] 

2.  In  §  216.3.  a  definition  for 
"Regional  Director"  is  added  in 
alphabetical  order  to  read  as  follows: 

***** 

Regional  Director  means  the  Director, 
Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd..  Long  Beach.  CA  90802.  or 
his/her  designee. 

*****  * 

3.  In  «?  216.24,  paragraphs  (b).  (d)(1), 
(d)(2)(i)(A)(/)  through  (d)(2)(i)(A)(2), 
(d)(2)(iii)(B),  and  (e)(7)  are  removed  and 
reserved,  and  paragraphs  (c). 
(d)(2)(ii)(C).  (d)(2)(iii)(A),  the  second 
sentence  of  paragraph  (d)(2)(v)(B). 
(e)l2)(i)(A),  and  (e)(5)(v)(B)  are  revised 
to  read  as  follows: 

§  2 1 6.24    Taking  and  retatod  acta  Incidental ' 
to  comnr>ercial  fishing  operations. 

***** 

(c)  Certificates  of  inclusion — (1) 
Vessel  certificates  of  inclusion.  The 
owner  or  managing  owner  of  a  vessel 
that  participates  in  commercial  fishing 
operations  under  the  AT.^  permit  must 
hold  a  valid  vessel  certificate  of 
inclusion.  Such  certificates  are  not 
transferable  and  must  be  renewed 
annually.  If  a  vessel  certificate  holder 
surrenders  his/her  certificate  to  the 
Regional  Director,  the  certificate  shall 
not  be  returned  nor  shall  a  new 
certificate  be  issued  before  the  end  of 
the  calendar  year.  This  provision  does 
not  apply  when  a  change  of  vessel 
ownership  occurs. 

(2)  Operator's  certificate  of  inclusion. 
The  person  in  charge  of  and  actually 
controlling  fishing  operations 
(hereinafter  referred  to  as  the  operator) 
on  a  vessel  engaged  in  commercial 
fishing  operations  under  the  .^T.^ 
permit,  must  hold  a  valid  operator's 
certificate  of  inclusion.  Such  certificates 
are  not  transferable,  and  must  be 
renewed  annually.  In  order  to  receive  a 
certification  of  inclusion,  the  operator 
mu.st  have  satisfactorily  completed  all 
reqnired  training. 

(3)  A  vessel  certificate  issued 
pursuant  to  paragraph  (c)(1)  of  this 
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section  must  be  on  board  the  vessel 
while  it  is  engaged  in  fishing  operations 
and  the  operator's  certificate  issued 
pursuant  to  paragraph  (c)(2)  of  this 
section  must  be  in  the  possession  of  the 
operator  to  whom  it  was  issued. 
Certificates  must  be  shown  upon  request 
to  an  enforcement  agent  or  other 
National  Marine  Fisheries  Service 
(NMFS)  designated  agent.  Vessels  and 
operators  at  sea  on  a  fishing  trip  on  the 
expiration  date  of  their  certificate  of 
inclusion,  to  whom  or  to  which  a 
certificate  of  inclusion  for  the  next  year 
has  been  issued,  may  take  marine 
mammals  under  the  terms  of  the  new 
certificate.  A  vessel  owner  or  operator  is 
obligated  to  obtain  or  place  the  new 
certificate  on  board,  as  appropriate, 
when  the  vessel  next  returns  to  port. 

(4)  Applications.  Owners  or  managing 
owners  of  purse  seine  vessels  should 
make  application  for  vessel  certificates 
of  inclusion  to  the  Regional  Director. 
Applications  for  vessel  certificates  of 
inclusion  must  contain: 

(i)  The  name  of  the  vessel  that  is  to 
appear  on  the  certificate(s)  of  inclusion; 

(ii)  The  category  of  the  general  permit 
under  which  the  applicant  wishes  to  be 
included; 

(iii)  The  species  of  fish  sought  and 
general  area  of  operations; 

(iv)  The  identity  of  state  and  local 
commercial  fishing  licenses,  if 
applicable,  under  which  vessel 
operations  are  conducted,  and  dates  of 
expiration; 

(v)  The  name  of  the  operator  and  date 
of  training,  if  appUcable;  and 

(vi)  The  name  and  signature  of  the 
applicant,  whether  owner  or  managing 
owner,  address,  and  if  applicable,  the 
organization  acting  on  behalf  of  the 
vessel. 

(5)  Fees,  (i)  Applications  for 
certificates  of  inclusion  imder  paragraph 
(c)(1)  of  this  section  must  include  a  fee 
of  $200.00  for  each  vessel  named  in  the 
application,  unless  the  applicant's 
income  is  below  Federal  poverty 
guidelines  and  the  applicant  shows  in 
the  application  that  his/her  income  is 
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below  such  guidelines,  in  which  case  a 
fee  of  $20.00  must  be  included. 

(ii)  The  Assistant  Administrator  may 
change  the  amount  of  the  fee  required 
at  any  time  a  different  fee  is  determined 
to  be  reasonable,  and  notification  of 
such  change  shall  be  published  in  the 
Federal  Register. 

(6)  The  Regional  Director  shall 
determine  the  adequacy  and 
completeness  of  applications,  and  upon 
said  determination  that  such 
applications  are  adequate  and  complete, 
shall  approve  such  applications  and 
issue  the  certificate(s). 

(7)  Failure  to  comply  with  provisions 
of  the  ATA  permit,  certificates  of 
inclusion,  or  these  regulations  may  lead 
to  suspension,  revocation,  modification, 
or  denial  of  a  certificate  of  inclusion.  It 
may  also  subject  the  certificate  holder, 
vessel,  vessel  owner,  operator,  or  master 
to  the  penalties  provided  under  the 
MMPA.  Procediues  governing  permit 
sanctions  and  denials  are  foiuid  at 
subpart  D  of  15  CFR  part  904. 

(8)  By  using  an  operator  or  vessel 
certificate  of  inclusion  under  the  ATA 
permit,  the  certificate  holder  authorizes 
the  release  to  NMFS  of  all  data  collected 
by  observers  aboard  purse  seine  vessels 
during  fishing  trips  under  the  Inter- 
American  Tropical  Tuna  Commission 
observer  program  or  any  other 
international  observer  program  in  which 
the  United  States  may  participate.  The 
certificate  holder  must  furnish  the 
international  observer  program  all 
release  forms  required  to  provide  the 
observer  data  to  NMFS.  Data  obtained 
under  such  releases  will  be  used  for  the 
same  purposes  as  data  collected  directly 
by  observers  placed  by  the  NMFS  and 
will  be  subject  to.  the  same  standards  of 
confidentiality. 

(d)*   *   * 

(2)*   *   * 

(ii)*   *   * 

(C)  The  vessel  certificate  holder  shall 
notify  the  Regional  Director  of  any 
change  of  vessel  operator  within  at  least 
48  hours  prior  to  departing  on  the  next 
scheduled  trip. 


(iii)*   *  * 

(A)  The  vessel  certificate  holder  of 
each  certificated  vessel,  who  has  been 
notified  via  certified  letter  from  NMFS 
that  his/her  vessel  is  required  to  carry 
an  observer,  shall  notify  the  Regional 
Director  at  least  5  days  in  advance  of  the 
vessel's  departure  on  a  fishing  voyage  to 
allow  for  observer  placement.  After  a 
fishing  voyage  is  initiated,  the  vessel  is 
obligated  to  carry  an  observer  imtil  the 
vessel  returns  to  port  and  one  of  the 
following  conditions  is  met: 

*  '  *        •        *        * 

(v)*  *  * 

(B)*  *  *  The  vessel  certificate  holder 
shall  notify  the  Regional  Director  of  any 
net  modification  at  least  5  days  prior  to 
departure  of  the  vessel  in  order  to 
determine  whether  a  reinspection  or 
trial  set  is  required. 
***** 

(e)  *  *  * 
(2)*  *  * 

(i)*  *  * 

(A)  Tima,  frozen  whole  or  in  the 
round: 

0303.42.00.20.0  Tuna,  yellowfin, 
whole  frozen. 

0303.42.00.40.6  Tuna,  yellowfin, 
eviscerated  head-on,  frozen. 

0303.42.00.60.1  Tuna,  yellowfin, 
eviscerated  head-off,  frozen. 

0303.49.00.40.9  Tima,  non-specific, 
frozen. 
***** 

(5)*   *   * 
(v)*   *   * 

(B)  The  nation's  regulatory  program  is 
comparable  to  the  regulatory  program  of 
the  United  States  as  described  in 
paragraphs  (a),  (c),  (d)(2),  and  (fj  of  this 
section  and  the  nation  has  incorporated 
into  its  regulatory  program  such 
additional  prohibitions  as  the  United 
States  may  apply  to  its  own  vessels 
within  180  days  after  the  prohibition 
appUes  to  U.S.  vessels; 

*  *        •        •        • 

IFR  Doc.  96-4434  Filed  2-27-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putilic  of  the  proposed 
issuance  of  rules  arxj  regulafions.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 
PIN  3150-AF44 

Reporting  Requirements  for 
Unauthorized  Use  of  Licensed 
Radioactive  Material:  Extension  of 
Comment  Period 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule:  Extension  of 
comment  period. 

SUMIMARY:  On  January  31, 1996.  (61  FR 
3334),  the  NRC  pubHshed  for  pubUc 
comment  a  proposed  rule  to  add  a  new 
requirement  for  licensees  to  notify  the 
NRC  Operations  Center  within  24  hours 
of  discovering  an  intentional  or 
allegedly  intentional  diversion  of 
licensed  radioactive  material  from  its 
intended  or  authorized  use.  The 
proposed  rule  would  also  require 
licensees  to  notify  the  NRC  when  they 
are  unable,  within  48  hours  of  discovery 
of  the  event,  to  rule  out  that  the  use  was 
intentional.  The  proposed  rule  would 
require  reporting  of  events  that  cause,  or 
have  the  potential  to  cause,  an  exposure 
of  individuals  whether  or  not  the 
exposiue  exceeds  the  regulatory  limits. 
The  comment  period  for  the  proposed 
rule  was  to  have  expired  on  March  1, 
1996.  The  American  College  of  Nuclear 
Physicians/Society  of  Nuclear  Medicine 
(ACNP/SNM)  has  requested  a  60-day 
extension  of  the  comment  period.  In 
addition,  a  second  comment  letter  from 
an  individual  was  received  requesting 
that  the  NRC  extend  the  comment 
period.  The  second  letter  pointed  out 
the  one-week  after  publication  time  lag 
involved  with  obtaining  the  Federal 
Register  and  the  additional  time  lag 
involved  with  mailing  a  comment  letter 
to  the  NRC.  In  view  of  the  importance 
of  the  proposed  rule  and  the  desire  to 
provide  an  adequate  opportimity  for 
public  comment  while  developing  a 
final  rule  as  soon  as  practicable,  the 
NRC  ha&  decided  to  extend  the 


comment  period  for  an  additional  30 
days.  The  comment  period  now  ends  on 
March  31,  1996. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  March  31, 
1996.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  may  be  examined  on 
the  NRC  Rulemaking  Bulletin  Board  at 
FedWorid  and  the  NRC  Public 
Document  Room,  2120  L  Street,  N\V. 
(Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  L.  Thomas,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Corfimission,  Washington  DC 
20555-0001,  telephone  (301) 415-6230. 
e-mail  MLTl@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc.  96-4485  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

Pocket  No.  EE-RM-94-220-IF] 

RIN  1904-AA61;  RIN  1904-AA70 

Energy  Conservation  Standards 
Program  for  Consumer  Products:  Test 
Procedures  for  Fluorescent  and 
Incandescent  Lamps 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  reopening  comment 
period. 

SUMMARY:  On  September  28, 1994,  the 
Department  of  Energy  (Department  or 
DOE)  published  an  interim  final  rule 
and  a  proposed  rule  regarding  energy 
conservation  test  procedures  for 
fluorescent  and  incandescent  lamps. 


Based  on  the  public  responses,  the 
Department  is  considering  certain 
revisions  of  the  interim  final  rule  and 
proposed  rule  and  seeks  public 
comment  on  options  it  is  considering. 
The  options  involve  the  following 
topics:  determining  the  wattage  of  a 
fluorescent  lamp  for  purposes  deciding 
whether  the  energy  conservation 
standards  and  test  procedures  apply  to 
it;  the  confidence  limit,  "derating 
factor"  and  statistical  test  used  in  the 
test  procedure  sampling  plan;  definition 
of  colored  lamps;  determining  the  rated 
voltage  or  rated  voltage  range  of  an 
incandescent  lamp  for  purposes  of 
deciding  whether  the  energy 
conservation  standards  and  test 
procedures  apply  to  it;  defining  rated 
voltage  for  testing  incandescent  lamps; 
and  defining  the  bulb  shapes  for 
elliptical  reflector  (ER)  and  bulged 
reflector  (BR)  incandescent  lamps. 
DATES:  Written  comments  in  response  to 
this  notice  must  be  received  bv  the 
Department  by  April  15.  1996  The 
Department  requests  10  copies  of  the 
written  comments  and.  if  possible,  a 
computer  disk.  (The  Department  uses 
WordPerfect.) 

There  will  be  a  public  meeting  to 
gather  input  on  these  issues  in 
Washington,  D.C..  on  March  5.  1996. 
The  meeting  will  begin  at  9:30  am  and 
will  be  held  at  the  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  2E- 
069.  1000  Independence  Avenue.  S.W.. 
Washington.  DC. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energv'.  Ms.  Sandy  Beall. 
"Energy  Conser\'ation  Standards 
Program  for  Fluorescent  and 
Incandescent  Lamps.  Docket  No.  EE- 
RM-94-220-IF."  EE-4 31.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585-0121. 
Telephone:  (202)  586-7574;  Telefax: 
(202)586^617. 

Copies  of  the  transcript  of  the  July  19. 
1995  lamp  workshop  and  of  the  public 
comments  on  the  interim  final  rule  may 
be  read  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room. 
U.S.  Department  of  Energ>'.  Forres<al 
Building,  Room  lE-190.  1000 
Independence  Avenue,  S.W.. 
Washington.  DC.  20585.  (202)  586- 
6020,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Teirence  L.  Logee,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  DC  20585-0121.  (202) 
586-1689 
Edward  Levy,  Esq..  U.S.  Department  of 
Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W..  Washington,  DC  20585-0103, 
(202)  586-2928  | 

SUPPLEMENTARY  information:  |    * 

1.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act.  Pub.  L.  94-163, 
as  amended  (EPCA)  or  the  Act,  created 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles  (Program).  The  products 
currently  subject  to  this  Program 
include  certain  fluorescent  and 
incandescent  lamps  and  medium  based 
compact  fluorescent  lamps.  EPCA  sets 
minimum  energy  conservation 
standards  for  general  service  fluorescent 
and  incandescent  reflector  lamps  and 
requires  the  Department  to  develop  test 
procedures. 

2.  Background  ' 

On  September  28, 1994,  the 
Department  published  an  interim  final 
rule  establishing  test  procedures  for 
general  service  fluorescent  and 
incandescent  lamps  and  for  mediiun 
based  compact  fluorescent  lamps,  59  PR 
49468,  and  a  Notice  of  Proposed  Rule 
for  definitions  of  rough  and  vibration 
service  incandescent  reflector  lamps 
and  colored  fluorescent  and 
incandescent  lamps,  59  FR  49478.  In 
addition  DOE  held  a  hearing  on  the 
proposed  rule  on  November  15, 1994 
and  a  workshop  on  these  issues  on  July 
19, 1995.  The  Department  received 
many  conunents  on  the  interim  final 
rule  and  on  the  proposed  rule  including 
comments  fivm  manufacturers,  a 
national  trade  association,  a 
professional  society,  a  utility,  and  a 
Federal  agency.  The  comments  included 
requests  Uiat  the  Department:  (1)  modify 
its  test  procediire  sampling  plan  to 
change  the  confidence  limit,  "derating 
{actor,"  and  statistical  test  used  to 
determine  compliance  of  certain  lamps 
with  the  energy  conservation  standards; 
(2)  permit  testing  and  compliance  for 
incandescent  lamps  at  a  lamp's  design 
voltage,  and  expand  the  voltage  range 
from  the  statutory  requirement  of  115 
through  130  vohs  to  100  through  150 
volts;  (3)  define  the  exemption  for  the 
bulged  reflector  (BR)  and  elliptical 


reflector  (ER)  incandescent  reflector 
lamp  by  reference  to  the  American 
National  Standards  Institute  (ANSI) 
C79.1-1994;  (4)  determine  that  a  new 
product  coming  on  the  market,  a 
fluorescent  lamp  rated  at  25  watts, 
which  is  below  the  28  watt  threshold  for 
coverage  under  EPCA,  is  actually  a  40 
watt  fluorescent  that  is  covered  by  the 
statutory  standards  and  test  procedures; 
and  (5)  revise  its  proposed  definition  of 
colored  fluorescent  and  incandescent 
lamps. 

In  response  to  the  foregoing 
suggestions,  the  Department  is 
considering  various  options  to  alter  the 
Interim  Final  and  Proposed  Rules. 
Because  the  issues  raised  by  these 
options  were  not  expressly  considered 
in  either  the  preamble  to  the  Interim 
Final  or  Proposed  Rules,  the  Department 
is  now  seeking  comment  from  interested 
parties  on  these  options.  In  particular, 
the  Department  seeks  any  new  factual 
information  and  data  that  will  assist  it 
in  addressing  these  issues. 

3.  Discussion 

a.  Revision  of  the  Sampling  Plan. 
DOE'S  Energy  Conservation  Program  for 
Consumer  Products  has  been  developed 
and  refined  since  its  inception  in  1978. 
Compliance  with  energy  efficiency 
standards  has  been  assured  in  part  by 
having  each  manufacturer  certify  that  its 
covered  products  comply  with  the 
applicable  energy  efficiency  standard. 
The  certification  must  be  based  on  tests 
of  the  product  in  accordance  with  test 
procedures  prescribed  by  DOE. 

In  promulgating  test  procedures 
applicable  to  certification,  one  of  the 
major  goals  has  been  to  provide  a 
statistically  valid  approach  so  that  there 
is  a  high  probability  that  products 
which  have  been  tested  and  certified  as 
being  in  compliance  with  the  applicable 
efficiency  standards  actually  comply 
with  those  standards.  Each  DOE  test 
procedure  incorporates  a  sampling  plan, 
and  that  sampling  plan  is  designed  to 
give  reasonable  assurance  that  the  true 
mean  performance  of  the  product  being 
manufactured  and  sold  meets  or  exceeds 
the  DOE  energy  efficiency  standard. 

DOE  recognizes  that  units  of  a 
product  may  vary  in  energy  efficiency 
for  a  number  of  valid  reasons,  including 
differences  in  component  parts, 
production  and  testing.  The  risk  to  the 
public  of  purchasing  a  non-complying 
product,  the  risk  to  manufactiu-ers  of 
selling  such  a  product,  and  the  burdens 
of  performing  representative  testing,  are 
reduced  through  the  application  of  a 
statistically  meaningful  sampling  plan 
and  basing  the  certification  decision  on 
the  mean  energy  performance  of  the 
sample  units. 


There  are  several  critical  elements  of 
a  sampling  plan.  One  is  the  selection  of 
units  for  testing.  Units  must  be 
representative  of  the  product,  and  be 
selected  randomly  from  a  batch.  Sample 
size  is  also  alritical  element  of  a 
sampling  plan.  The  results  yielded  by 
energy  efficiency  testing  of  a  product, 
consisting  of  tests  conducted  on  a 
sample  of  units,  vrill  be  increasingly 
more  reliable  as  the  size  of  the  test 
sample  increases.  This,  however, 
increases  the  testing  burden  on  the 
manufacturers.  Also,  as  the  variability 
in  performance  increases  among 
individual  tested  units  of  a  product,  the 
reliability  of  the  test  results  decreases. 
As  a  result,  DOE's  test  procedures 
require  sampling  plans  based  on  a 
confidence  limit  approach.  This 
approach  is  designed  to  minimize  the 
manufacturers'  testing  biuden  while 
ensuring  accurate  determination  of 
compliance  within  a  specified  level  of 
confidence. 

The  interim  final  rule  prescribing  test 
procediu-es  for  lamps  requires  a 
minimiun  sample  size  of  20  units  for 
each  model,  which  must  be  randomly 
selected  during  seven  out  of  12  monUis 
of  production.  The  rule  further  provides 
in  essence  that  the  lamp  efficacy  for  a 
given  model  of  lamp  shall  be  the 
average  efficacy  for  the  tested  lamps  of 
that  model,  and  "shall  be  no  greater 
than  the  lower  of  (i)  the  mean  of  the 
sample  or  (ii)  the  lower  99  percent 
confidence  limit  of  the  true  mean 
divided  by  0.99."  DOE  views  the  latter 
calculation  as  being  a  one-sided 
confidence  interval  using  the  t-statistic, 
with  the  0.99  divisor  constituting  a 
"derating"  factor.  The  confidence  limit 
.  would  be  calculated  using  generally 
accepted  methods  foimd  in  statistics 
textbooks,  based  on  the  sample  mean 
and  sample  standard  deviation. 

DOE  included  the  derating  factor  to 
take  into  account  variability  in  the 
efficiency  of  products  due  to  many 
factors,  including  manufacturing 
variability,  variations  in  the  material 
(e.g.,  phosphors),  and  testing  errors, 
including  refer^ce  lamp  calibration 
errors.  Furthermore,  this  format 
(confidence  limit  divided  by  a  derating 
factor)  is  similar  to  the  format  required 
for  other  appUance  products  for  which 
DOE  has  authority  to  require  testing. 

The  National  Electrical  Manufacturers 
Association  (NEMA)  has  proposed 
loosening  the  confidence  interval  to  95 
percent,  and  changing  the  derating 
factor  to  0.97,  which  increases  its 
derating  effect.  It  justifies  this  proposal 
on  the  basis  of  typical  production 
variations  and  measurement 
imcertainties,  including  calibration 
issues.  NEMA  submitted  estimates  of 


the  magnitude  of  these  variations  and 
their  effect  on  compliance 
determinations.  They  estimated  an 
uncertainty  of  2  percent  due  to  the 
reference  lamps  used  in  the 
measurement  process,  with  additional 
variability  among  different  laboratories. 

NEMA  has  also  proposed  substituting 
the  z-statistic  procedure  for  the  t- 
statistic  procedure.  The  z-statistic 
procedure  is  similar  to  the  t-statistic 
procediu«,  except  that,  for  each  model 
of  a  product,  it  uses  the  standard 
deviation,  a,  that  applies  to  the  entire 
population  of  manufactured  units  for 
that  model.  That  standard  deviation  is 
assumed  to  be  known  from  previous 
measurements.  The  t-statistic  procedure, 
by  contrast,  uses  the  standard  deviation, 
s.  of  the  sample  units  tested.  The  z-test 
also  replaces  the  factor  t  with  another 
factor  z.  both  of  which  are  found  in 
standard  tables. 

The  effect  of  going  to  a  95  percent 
confidence  limit  will  be  to  make  it 
slightly  easier  to  demonstrate 
compliance,  while  also  slightly 
increasing  the  chance  that  a 
noncompliant  product  will  be  judged  to 
be  in  compliance.  In  other  words,  when 
testing  demonstrates  compUance  at  the 
95  percent  confidence  level,  there 
would  be  a  one  in  twenty  chance  that 
a  non-tested  imit  of  the  product  may  not 
meet  the  standards  instead  of  a  one  in 
one  hundred  chance  under  the 
procedure  promulgated  by  the  interim 
final  rule. 

The  effect  of  using  the  z  procedure 
instead  of  the  t  procedure  will  be  to 
produce  lower  confidence  limit  values 
which  are  more  favorable  to  the 
manufacturers,  because  the  value  of  the 
z  factor  fi-om  the  tables  is  less  than  the 
value  of  the  t  factor,  unless  the  number 
of  sample  units,  n,  is  very  large. 
However,  the  z  procedure  is  more 
representative  than  the  t  procedure 
because  the  standard  deviation  in  the  z 
method  is  determined  fi-om  a  larger 
population  than  the  standard  deviation 
in  the  t  method.  Use  of  the  z  procedure 
requires  an  accurate  measurement  of  the 
population  standard  deviation  for  each 
model.  Accurate  measiu«ment  would 
appear  to  require,  for  example,  prior 
tests  of  a  large  number  of  units  of  that 
model  selected  at  random,  conduct  of 
the  prior  testing  in  accredited 
laboratories,  and  prior  testing  conducted 
under  conditions  and  using  test 
procedures  that  are  comparable  to 
current  conditions  and  procedures. 

The  Department  is  considering  the 
option  of  permitting  a  manufacturer  to 
use  the  "z"  statistic  as  an  alternative  to 
the  "t"  statistic,  for  tests  of  any  product 
for  which  the  following  criteria  are  met: 
(1)  the  standard  deviation  used  in  the 


test  procedure  was  derived  from  a 
minimum  sample  of  60  or  more 
randomly  selected  lamps  of  the  same 
basic  model;  (2)  the  statistical  data  was 
measured  by  accredited  laboratories;  (3) 
the  prior  testing  was  conducted  under 
conditions  and  using  test  procedures 
comparable  to  current  conditions  and 
procedures.  When  these  criteria  are  not 
met,  a  manufacturer  would  be  required 
to  use  the  "t-statistic."  The  Department 
specifically  seeks  input  on  whether 
lamp  manufacturers  can  derive  standard 
deviations  for  their  products  from 
historic  test  experience.  The  Department 
is  seeking  comment  on  this  approach  or 
other  possible  uses  of  the  "z"  statistic. 
The  Etepartment  is  also  considering,  and 
seeks  comments  on,  modification  of  the 
derating  factor  and  confidence  interval, 
as  suggested  by  NEMA. 

b.  Definition  of  Rated  Voltage, 
Determination  of  Test  Voltage  and 
Determination  of  Voltage  Range.  When 
the  Department  considered  test 
procedxues  for  incandescent  lamps  in 
the  interim  final  nile,  it  noted  that 
neither  the  definition  of  incandescent 
lamp  in  Section  321(30)(C)  of  the  Act, 
42  U.S.C.  6291(30)(C),  nor  Illumination 
Engineering  Society  LM-20,  "Approved 
Method  for  Photometric  Testing  of 
Reflector-Type  Lamps"  defined  the  test 
voltage.  Therefore,  in  the  interim  final 
rule,  the  Department  requires  testing  of 
all  incandescent  lamps  at  120  volts  to  be 
consistent  with  the  statutory 
requirements  for  labeling.  10  CFR  Part 
430,  Subpart  B,  Appendix  R,  Section 
4.2.1. 

In  its  comments,  NEMA  requested 
that  the  Department  allow  testing  of 
incandescent  lamps  at  their  design 
voltage.  Otherwise,  NEMA  claimed  that 
certain  125  and  130  volt  lamps  would 
be  banned  from  the  market  by  failing  to 
meet  the  standards  if  tested  at  120  volts. 
The  industry  and  NEMA  also  claim  that 
125  and  130  volt  lamps  serve  two 
market  niches:  regions  in  the  country 
where  power  Une  voltage  is  greater  than 
the  nominal  120  volts  and  applications 
requiring  long  life  lamps.  Manufacturers 
claim  that  they  would  be  forced  to  sell 
lamps  with  decidedly  shorter  lives  than 
the  125  and  130  volt  lamps  currently  in 
the  marketplace  if  DOE  requires 
compliance  with  the  standards  at  1 20 
volts. 

In  response  to  queries  by  NIST. 
Philips  proposed  that  the  Department 
consider  requiring  testing  of 
incandescent  lamps  ai  the  rated  voltage 
marked  on  the  lamp.  Furthermore,  when 
a  lamp  is  marked  with  a  voltage  range, 
Philips  proposed  that  the  rated  voltage 
should  be  taken  as  the  mean  of  the 
voltage  range.  This  wording  is  based  on 
text  taken  from  the  International 


Electrochemical  Commission  Standard 
432-1. 

The  Department  believes  that 
requiring  compliance  for  incandescent 
lamps  at  120  volts  will  reduce  lamp  life 
for  some  consumers  and  may  also 
remove  most  125  and  130  voh  lamps 
from  the  marketplace.  However,  none  of 
the  manufacturers  define  what  is  meant 
by  design  voltage.  Therefore,  since  the 
statute  uses  rated  voltage,  the 
Department  is  considering  adopting  the 
definition  of  rated  voltage  from  the 
Institute  of  Electrical  and  Electronics 
Engineers  Standard  Dictionary  of  Terms 
which  defmes  rated  voltage  as  "the 
voltage  to  which  operating  and 
performance  characteristics  are 
referred."  Furthermore,  the  Department 
is  considering  a  requirement  to  test 
incandescent  lamps  at  the  rated  voltage, 
as  marked  on  the  lamp,  or  at  the  mean 
of  rated  voltage  range,  as  marked  on  the 
lamp.  This  approach  would  provide  for 
testing  incandescent  lamps  at  a  known 
reference  voltage  for  certification  to  the 
energy  efficiency  standards  while 
agreeing  with  the  Federal  Trade 
Commission  (FTC)  requirements  for 
labeling.  The  Department  is  also 
considering  the  option  of  requiring  that 
lamps  not  marked  with  a  voltage  will  be 
tested  at  120  volts. 

With  respect  to  the  issue  of  "rated 
voltage  range"  the  definition  of 
"incandescent  reflector  lamp"  in  the 
Act,  refers  to  a  "rated  voltage  or  rated 
voltage  range  at  least  partially  within 
115  to  130  volts."  Section  32'l(30)(C)(i;), 
42  U.S.C.  6291(30)(C)(ii)  NEMA 
recommended  expansion  of  the  voltage 
range  in  the  statute  to  100  to  150  vohs. 
asserting  that  the  statutory  limit  could 
unintentionally  allow  evasion  of  the 
standards  requirements  for  certain 
products.  'Jnder  the  language  in  the 
statute,  for  example,  a  product  could  be 
rated  at  131  vohs,  thereby  removing  it 
from  the  standard.  Yet  this  product 
would  perform  acceptably  in  a  130  volt 
environment  and  could  be  sold  for  such 
applications. 

The  interim  final  rule  incorporates  the 
statutory-  definition  of  incandescent 
lamp  including  the  voltage  range.  The 
Department  will  continue  to  use  this 
definition.  The  Department  notes  that 
only  one  manufacturer  currently 
markets  lamps  with  design  voltages 
greater  than  130  volts.  However,  in 
response  to  queries  by  NIST,  several 
manufacturers  agreed  that  the  nominal 
tolerance  for  incandescent  lamp  voltage 
is  ±10  percent.  The  Department  believes 
that  the  statutor\'  range  of  1 1 5  to  1 30 
volts  may  also  be  subject  to  this 
tolerance.  Therefore,  the  Department  is 
considering  the  option  of  treating  lamps 
with  voltages  greater  than  103.5  volts 
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and  less  than  143.0  volts  as  being  "at 
least  partially  within  a  rated  voltage 
range  of  115  to  130  volts,"  and  subject 
to  ^e  energy  efficiency  standards. 

The  Department  is  seeking  comments 
on  the  acceptability  and  workability  of 
these  options  for  rated  voltage,  test 
voltage  and  rated  voltage  range. 
Alternative  proposals  are  welcome  but 
the  Department  requests  that  these 
proposals  be  suppOTted  by  references  to 
existing  or  draft  industry  standards  or 
that  the  proposals  be  supported  by  data. 

c.  ER  and  BR  Reflector  Lamp 
Definitions.  The  Act  contains 
exemptions  for  several  types  of 
incandescent  reflector  lamps  including 
those  for  ER  (elliptical  reflector)  and  BR 
.    (bulged  reflector)  bulb  shapes.  Section 
321(30)(C)(ii).  42  U.S.C.  6291(30)(C)(ii). 
However,  these  lamps  are  not  defined  in 
the  statute  or  the  interim  final  rule  and 
DOE  is  concerned  that  the  exemption 
may  be  abused  without  a  clear 
definition  of  what  constitutes  an  ER  or 
BR  bulb. 

One  commenter  provided  copies  of 
ANSI  Standard  C79. 1-1994  which 
contain  descriptions  of  the  ER  and  BR 
bulb  shapes.  Another  commented  that  if 
the  ANSI  definition  was  different  than 
what  some  manufacturers  have  been 
using,  there  would  be  tooling  costs  to 
conform  the  lamp  envelope  to  the  new 
shape  definition  and  DOE  should 
provide  time  for  manufacturers  to 
implement  the  new  ANSI  requirements. 
In  its  comments  to  the  workshop, 
NEMA  claimed  that  there  was  a 
consensus  to  define  ER  and  BR  lamps  by 
reference  to  ANSI  Standard  C79.1-1994. 

An  Osram-Sylvania  Inc.  (OSI) 
comment  claims  that:  (1)  the  BR  lamp  is 
not  marketed  for  recessed  applications; 
(2)  BR  lamps  are  more  efficient  than 
rough/vibration  service  R  lamps;  (3)  the 
BR  lamp  is  less  costly  for  the  residential 
market  than  the  halogen  PAR  lamp;  (4) 
OSI  has  introduced  a  65  watt  BR  lamp 
which  meets  the  efficiency  standards; 
and  (5)  the  ANSI  C79.1-1994  bulb  shape 
standard  is  a  result  of  the  mandatory 
ANSI  5-year  revision  cycle  and  it  is 
fundamental  to  all  lamp/fixt\ire 
interchangeability.  The  Department 
notes,  however,  that  the  previous  ANSI 
revision  to  the  bulb  shape  standard  was 
published  in  1984. 

During  the  workshop,  the  American 
Council  for  an  Energy  Efficient 
Economy  (ACEEE)  commented  that  this 
exemption  was  placed  in  the  statute  to 
protect  one  small  manufactiu^r  and  that 
the  drafters  of  the  Energy  Policy  Act  of 
1992  (EPACT)  believed  that  these 
products  were  not  sold  in  large 
quantities  and  were  expected  to 
disappear  firom  the  market. 
Furthermore,  ACEEE  comments 


suggested  that  the  exemption  was  meant 
to  apply  to  lamps  that  are  rated  with 
lower  wattage  than  their  reflector  (R)  or 
parabolic  aluminized  reflector  (PAR) 
counterparts.  In  its  written  comments, 
ACEEE  requested  that  EXDE  define  ER 
and  BR  lamps  in  a  way  that  would  limit 
exemptions  for  these  lamps  as  originally 
intended  in  EPACT. 

The  Department  believes  the 
definitions  of  ER  and  BR  bulb  shapes  in 
ANSI  Standard  C79. 1-1994  (Figure  1  on 
page  7)  are  new  definitions  of  the  ER 
and  BR  bulb  shapes  because  earlier 
versions  of  ANSI  Standard  C79.1  did 
not  include  definitions  for  either  ER  or 
BR  bulb  shapes  in  their  current  form. 
ANSI  C79.1-1984  discusses  the  bulged 
(B)  and  elliptical  (E)  shape  designations 
as  basic  bulb  shapes  of  general  service 
incandescent  lamps.  The  "RE"  elliptical 
reflector  shape  in  the  1994  ANSI  C79.1 
standard  could  be  described  as  cutting 
off  the  top  half  of  the  basic  "E"  bulb 
shape  in  the  1984  document  since  the 
elliptical  portion  of  the  "E"  bulb  forms 
that  part  of  the  "RE"  bulb  below  the 
major  axis  or  lens  of  the  reflector  bulb. 
However,  the  bulged  reflector  bulb 
would  represent  a  greatly  diminished 
"B"  shaped  bulb  with  a  reflector  bulb 
connected  to  the  top  of  this  small  "B" 
shaped  bulb.  For  these  reasons,  the 
Department  believes  the  1994  ANSI 
document  represents  a  major 
modification  of  elliptical  and  bulged 
bulbs  from  the  1984  document. 

ER  and  BR  reflector  bulb  shapes 
typically  have  a  long  neck,  a 
characteristic  which  is  not  addressed  in 
ANSI  C79.1.  This  is  presiunably  to 
extend  the  lens  closer  to  the  end  of 
recessed  ceiling  fixtures  in  the  ER  bulb. 
Therefore,  the  Department  believes  the 
ANSI  C79.1-1994  definitions  of  the  ER 
and  BR  bulb  shapes  are  subject  to 
interpretation,  and  questions  whether 
these  definitions  agree  with  the 
commonly  understood  bulb  shapes 
being  manufactured  and  which  were 
contemplated  by  exclusion  of  ER  and 
BR  bulbs  from  EPCA  coverage. 

Although  the  Department  oelieves  the 
ANSI  Standard  C79. 1-1994  does  not 
fully  prescribe  the  ER  and  BR  bulb 
shapes,  the  Department  is  considering 
adopUng  ANSI  Standard  C79.1-1994  as 
part  of  the  definition  of  an  ER  or  BR 
bulb  shape,  subject  to  additional 
criteria,  to  capture  the  characteristics  of 
ER  and  BR  bulbs  in  the  marketplace  at 
the  time  the  exemptions  were 
established.  One  criterion  being 
considered  is  a  longer  neck  than  an  R 
or  PAR  lamp  with  either  a  specified 
dimension  or  a  dimension  stated  as  a 
comparison,  such  as  25  percent  longer 
than  similar  wattage  R  or  PAR  lamps. 
An  additional  criterion  under 


consideration  for  the  BR  Icunp  is  to 
require  that  the  bulged  shape  must  be 
reflectively  coated  and  large  enough  to 
redirect  Ught  emitted  by  the  filament  to 
the  side  and  rear  of  the  lamp  toward  the 
lens.  The  Department  is  also 
considering  a  requirement  for  a  reduced 
wattage  filament  for  both  ER  and  BR 
lamps.  The  Department  is  seeking 
conmient  on  whether  to  specify  a 
certain  wattage  reduction  or  to  state  this 
reduction  as  a  percentage  comparison  to 
standard  R  or  PAR  lamps. 

The  Department  invites  comments  on 
the  definitions  for  ER  and  BR  lamps  it 
is  considering.  The  Department  also 
requests  copies  of  catalog  listings  and 
other  data  to  help  it  determine  the 
extent  of  reduced  wattage  ER  and  BR 
lamps  offered  in  the  market. 

d.  Determination  of  Rated  Wattage  for 
a  Fluorescent  Lamp.  EPCA  sets 
standards  for  fluorescent  lamps  48 
inches  long  with  rated  wattages  of  28 
watts  or  more,  96  inches  long  with  rated 
wattages  of  52  watts  or  more,  and  2  foot 
U-tube  lamps  with  rated  wattages  of  28 
watts  or  more.  Sections  321(30)(A)  and 
325(i)(l),  42  U.S.C.  6291(30)(A)  and 
6295(i)(l).  The  standard  levels  have  the 
effect  of  prohibiting  the  sale,  after 
October  31, 1995,  of  certain  lamps 
previously  on  the  market,  including  4- 
foot,  40  watt  cool  white  fluorescent 
lamps. 

The  4-foot,  40  watt  cobl  white 
fluorescent  lamp  consumes  40  watts  of 
power  when  used  with  a  conventional 
high  power  factor  ballast.  High  power 
factor  ballasts  are  used  in  over  85 
percent  of  the  fluorescent  fixtures  using 
four  foot  lamps.  Such  high  power  factor 
ballasts  are  typically  used  in 
commercial  applications.  If  a  40-watt 
cool  white  lamp  is  used  with  the  type 
of  low  power  factor  ballast  generally 
used  in  residential  applications,  the 
lamp  will  consume  about  25  watts, 
which  is  below  the  28  watt  threshold 
that  defines  the  lower  limit  of  coverage 
in  the  standards. 

Neither  the  statute  nor  DOE's  existing 
regulations  specify  the  type  of  ballast  to 
be  used  in  determining  die  rated 
wattage  of  lamps.  In  the  absence  of  a 
specification,  some  have  argued  that  4- 
foot  lamps  could  have  their  rated 
wattage  determined  using  a  low  power 
factor  ballast  and  if,  using  this  testing 
method,  the  rated  wattage  was  less  than 
28  watts,  the  lamp  would  be  exempt 
from  the  standard. 

DOE  believes  that  it  is  uiu^asonable 
to  apply  this  statute  so  as  to  permit  the 
continued  manufactiu«  and  sale  of 
lamps  that  when  used  with  the  most 
common  types  of  ballasts  (i.e.,  high 
power  factor)  would  consume  28  or 
more  watts,  but  fail  to  meet  the 


standards  prescribed  by  the  statute.  In 
an  attempt  to  address  this  concern,  DOE 
sent  a  letter  on  August  30, 1995,  to  lamp 
manufacturers  indicating  that  it  would 
consider  any  lamp  that  was  electrically 
the  same  as  the  40-watt  cool  white  lamp 
to  be  subject  to  the  same  statutory 
standards.  However,  manufacturers 
have  since  begun  to  introduce,  or 
indicated  that  they  plan  to  introduce, 
slight  variaitions  on  the  40-watt  cool 
white  lamp  that  would  be  rated  at  25 
watts  based  on  use  of  low  power  factor 
ballasts.  Despite  these  modifications, 
the  lamps  boing  marketed  or  developed 
would  still  perform  like  40-watt  cool 
white  lamps  when  used  in  high  power 
factor  ballasts. 

The  Department  believes  that 
Congress  intended  the  rated  wattage  of 
fluorescent  lamps,  for  purposes  of 
defining  the  universe  of  lamps  covered 
by  the  standards,  to  be  determined  by 
using  a  high  power  factor  ballast.  The 
wattages  included  in  the  table  that  now 
appears  in  section  325(i)  of  the  Energy 
Policy  and  Conservation  Act  appear  to 
assume  the  use  of  high  power  factor 
ballasts.  42  U.S.C.  6295(i).  hi  addition, 
when  Congress  had  previously  set 
efficiency  standards  for  ballasts,  those 
standards  were  only  applied  to  high 
power  factor  ballasts. 

The  Department  is  now  considering  a 
requirement  that  the  rated  wattage  of  a 
fluorescent  lamp,  for  purposes  of 
determining  coverage  by  the  standards, 
is  the  measured  wattage  when  the  lamp 
is  used  with  a  high  power  factor  ballast. 
The  Department  is  soliciting  public 
comment  on  the  possibility  of  requiring 
the  use  of  high  power  factor  ballasts  in 
determining  the  rated  wattage  of 
fluorescent  lamps.  Before  making  a  final 
determination  on  this  matter,  the 
Department  also  intends  to  consider 
other  possible  means  to  achieve 
comparable  objectives. 

For  example,  the  Department  is 
considering  the  approach  used  in  the 
Canadian  lamp  regulations  issued  in  the 
November  29, 1995  Canada  Gazette,  Part 
n.  Volume  129,  No.  24,  pg  3073.  Under 
this  possible  approach,  the  Department 
would  add  an  additional  phrase  to  the 
definition  for  general  service  fluorescent 
lamp  specifying  that,  "General  service 
flporescent  lamp  means  any  fluorescent 
lamp  that  is  a  physical  and  electrical 
equivalent  of  a  lamp  described  in 
paragraph  (a),  (b),  (c),  or  (d)."  However, 
the  Department  beUeves  that  this 
approach  may  suffer  the  same  weakness 
as  DOE'S  attempt  to  elaborate  on  the 
definition  of  baisic  model  discussed  in 
the  DOE  letter  of  August  30, 1995. 

The  Department  also  will  consider 
determining  whether  a  particular  lamp 
is  covered  by  the  standards  by  requiring 


that  its  measured  wattage  be  compared 
to  the  measured  wattage  of  a  similar 
covered  lamp  using  the  same  ballast. 
The  wattage  of  the  covered  lamp 
divided  by  the  wattage  of  the  lamp  in 
question  would  be  multiplied  by  the 
wattage  marked  on  the  covered  lamp  to 
determine  the  rated  wattage  of  the  lamp 
in  question.  However,  this  approach 
may  not  work  for  new  products. 

The  Department  is  concerned, 
however,  that  if  it  requires  rated  wattage 
to  be  determined  using  a  high  power 
factor  ballast,  manufacturers  might  be 
inhibited  from  producing  certain 
products  designed  and  marketed  for  use 
exclusively  with  low  power  factor 
ballasts.  Even  though  there  are  now 
available  a  number  of  lamps  that  can  be 
safely  used  in  low  power  factor  ballasts, 
and  which  would  be  unaffected  by  this 
proposal,  the  Department  does  not  want 
to  restrict  uimecessarily  the  choices  that 
might  be  available  to  users  of  low  power 
factor  ballasts  in  the  future.  For  this 
reason,  the  Department  is  soliciting 
public  comment  and  proposals  on  bow 
it  might  lise  its  discretionary  regulatory 
authority  or  its  authority  to  grant  certain 
waivers  or  exemptions  to  address  this 
possible  problem.  Specifically,  EXDE  is 
interested  in  identifying  specific 
technical  features  or  performance  or 
other  characteristics  of  lamps  that 
would  provide  reasonable  assurance 
that  such  lamps  would  be  used 
exclusively  in  low  power  factor  ballasts. 

At  least  one  manufacturer  has 
indicated  that  it  believes  that  a 
substantially  reduced  lamp  life  (e.g., 
6,000  hours  compared  to  the  industry 
norm  of  20,000  hours)  should  restrict 
the  usage  of  such  lamps  to  low  power 
factor  ballasts  in  the  residential  sector. 
But  DOE  is  concerned  that  lamps  with 
useful  lives  of  6,000  hours  may  still  be 
widely  used  with  high  power  factor 
ballasts.  DOE  is  also  concerned  that 
accurately  determining  average  lamp 
Ufe  can  be  difficult  and  time  consuming 
and  questions  the  utility  to  consumers 
of  a  requirement  that  may  discourage 
manufacturers  from  increasing  product 
Ufe. 

The  Department  jecognizes  that  one 
of  the  motivations  for  introducing 
modified  40  watt  lamps  is  industry 
concern  that  residential  and  other  users 
of  low  power  factor  ballasts  might  use 
34  watt  lamps  in  their  fixtures,  which 
would  increase  the  risk  of  overheating 
and  fires.  While  consumers  have  a  range 
of  safe  alternatives  to  the  34  watt  lamp, 
and  34  watt  lamps  are  being  labeled  to 
warn  consumers  against  their  use  with 
low  power  factor  ballasts,  DOE  believes 
that  these  industry  concerns  may  be 
valid.  DOE  solicits  public  comment  on 
these  concerns  and  how  DOE  might  best 


use  its  regulatory  authorities  to  ensure 
consumers  are  adequately  protected. 

Finally,  in  order  to  better  assess  these 
issues,  the  Department  is  seeking  more 
information  on  the  size  and 
characteristics  of  the  market  for  lamps 
used  in  low  power  factor  ballasts. 

e.  Definition  of  Colored  Fluorescent 
and  Incandescent  Lamp.  In  the  Notice 
of  Proposed  Rulemaking,  the 
Department  defined  colored  fluorescent 
and  colored  incandescent  lamps 
because  Sections  321(30)(B)(iii). 
321(30)(C)(ii).  42  U.S.C.  6291(30)(B)(iii) 
and  42  U.S.C.  6291(30)(C)(ii)  of  the  Act 
contain  exemptions  for  these  lamps 
without  defining  them.  The  Department 
is  seeking  definitions  of  colored  lamps 
which  can  be  determined  by 
measurement  of  certain  characteristics. 
Therefore,  the  Department  proposed  to 
define  colored  incandescent  and 
fluorescent  lamps  by  using  suitable 
minimum  values  of  the  Color  Rendering 
Index  (CRI)  or  correlated  color 
temperatures  (CCT).  (59  FR  49478). 

Several  manufacturers  suggested  that 
the  upper  limit  for  CRI  for  colored 
fluorescent  lamps  be  increased  to  40. 
PhiUips  Lighting  states  that  a  CRI  of  40 
will  prevent  the  exclusion  of  gold 
fluorescent  lamps  which  are  used  in 
printing  applications.  OSI  also 
recommends  that  the  acceptable  CRI  for 
amber  and  red  incandescent  lamps  be 
raised  but  DOE  believes  that  this  is  not 
necessary  with  the  proposed  revisions 
to  the  colored  incandescent  lamp 
definition  because  these  lamps  have  a 
low  CCT. 

In  its  comments  to  the  July  19,  1995 
lamp  workshop,  Durotest  suggests  that 
CCT  limits  for  colored  fluorescent  lamps 
be  less  than  2,500°  K  or  greater  than 
6.600°  K  or  with  a  CRI  less  than  40.  For 
incandescent  lamps.  Durotest  suggests 
that  the  CCT  parameters  should  be  less 
than  2,500°  K  or  greater  than  4,600°  K 
or  CRI  less  than  50.  NEMA  also  suggests 
using  the  same  CCT  and  CRI  parameters 
as  Durotest.  It  asks  IX)E  to  clarify  in  the 
preamble  that  a  lamp  is  considered 
colored  if  its  CCT  falls  outside  the  range 
above  or  if  its  CRI  falls  below  the  values 
above. 

The  Department  appreciates  the 
industry  suggestions  for  revised  limits 
on  CCT  and  CRI.  DOE's  original 
proposal  would  have  defined  certain 
green  lamps  as  white  lamps  based  on 
their  CRI.  This  problem  is  caused  by  the 
difficulty  of  choosing  a  reference  lamp 
of  equal  CCT  to  the  lamp  in  question 
and  because  CRI  was  originally 
intended  to  characterize  non-colored 
lamps. 

As  a  result  of  industry  suggestions 
and  comments,  one  option  the 
Dep>artment  is  considering  is  to  revise 
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its  proposed  definition  of  a  colored 
lamp  by  using  a  maximum  value  of  CRI 
or  a  suitable  band  of  CCT.  Therefore,  the 
Department  is  considering  a  definition 
of  colored  fluorescent  lamp  as  a  lamp 
with  a  CRI  value  less  than  40  or  a  color 
coiielated  temperature  not  above  2,500° 
K  for  red  and  yellow  colors  or  not  below 
6,600*  K  for  blue  and  green  colors.  The 
Deportment  is  also  considering  a 
definiticMi  of  colored  incandescent  lamp 
as  a  lamp  with  CRI  values  below  50  or 
a  lamp  color  ctHrelated  temperature 
either  not  above  2,500°  K  for  red  and 
yellow  colors  or  not  below  4,600°  K  for 
blue  and  green  colors.  The  E)epaitment 
believes  that  the  measurements  required 
to  determine  if  a  lamp  is  colored  by  the 
above  definitions  are  minimal.  The  CRI 
is  a  required  measiirement  for 
fluofescent  lamps  and  manufactiu^rs 
would  only  have  to  make  a  CRI 
measurement  for  lightly  tinted 
incandescent  lamps.  The  color 
temperatxue  is  derived  from 
spectrondiometric  measurements  and 
this  data  already  exists  for  most  lamps. 

Howrever,  at  tne  July  19, 1995  lamp 
workshop,  NEMA  proposed  an 
alternative  definition  of  colored  lamps 
which  depends  on  the  excitation  purity 
of  a  colored  source.  Excitation  purity  is 
defined  as  the  ratio  of  two  collinear* 
distances  (NC/ND)  on  the  Commission 
Intematicmale  de  L'eclairage  (CIE) 
chromaticity  diagram.  NC  is  the 
distance  between  the  point  representing 
the  sample  lamp  and  a  specified 
reference  point.  ND  is  the  distance 
between  the  point  locating  the  dominant 
wavelength  of  the  sample  lamp  and  the 
specified  reference  point.  NEMA 
suggests  that  a  value  of  excitation  purity 
greater  than  50  percent  would  be  a 
reasonable  lower  limiting  value  defining 
a  colored  lamp.  NEMA  claims  that  a 
single  definition  will  suffice  for  all 
colors.  Plotting  one  number  on  the  x.y 
chromaticity  diagram  which  shows  the 
50  percent  excitation  piuity  area  marked 
on  it  will  quickly  determine  whether  a 
lamp  is  colored.  Furthermore,  NEMA 
requested  that  the  Depailment  not 
finalize  the  colored  lamp  definition 
imtil  they  complete  their  specification 
of  chromaticity  coordinate  boundaries. 

NEMA  notes  that  the  excitation  purity 
method  proposed  will  not  discriminate 
between  clear  and  colored  lamps  with 
CCT's  from  shghtly  above  2,856°K  and 
lower.  This  is  an  inherent  drawback  of 
the  chromaticity  diagram  and  redefining 
the  excitation  purity  limit  will  not 
correct  it.  NEMA  suggests  that  the 
Department  define  a  colored  region 
aroimd  the  black  body  locus  on  the 
chromaticity  diagram  as  white.  The  area 
within  the  50  percent  excitation  purity 
area  is  called  pastel  and  lamps  in  this 


area  must  be  marked  for  a  specific 
application  to  be  called  colored. 
Although  the  excitation  purity  method 
fits  DOE's  criteria  for  a  measiuable 
colored  lamp  definition,  the  Department 
is  not  inclined  to  adopt  this  method 
because  it  is  complicated  to  describe 
due  to  the  use  of  three  zones  on  the 
chromaticity  diagram. 

As  a  second  option,  the  Department  is 
considering  a  colored  lamp  definition 
using  X,  y  chromaticity  coordinates 
which  lie  outside  of  the  area  bounded 
by  the  following  points:  (0.285,0.332); 
(0.453,0.440);  (0.500,0.440); 
(0.500.0.382);  (0.440,0.382); 
(0.285,0.264).  These  boundaries  are 
taken  from  CIE  Publication  No.  2.2, 
Colors  of  Light  Signals. 

The  Department  believes  that  defining 
a  colored  lamp  by  using  the 
chromaticity  coordinates  above  will 
satisfy  manufacturars"  concerns  that 
lamps  of  low  color  temperature  but  near 
the  black  body  locus  should  be 
considered  white.  Likewise,  this  method 
satisfies  a  DOE  concern  that  valid 
orange  and  red  colored  lamps  on  or  near 
the  black  body  locus  would  not  be 
considered  colored. 

Since  an  incandescent  lamp  creates 
light  by  heating  a  filament  "white  hot," 
some  lightly  tinted  incandescent  lamps 
lie  very  near  the  black  body  curve  on 
the  x-y  chromaticity  diagram.  The 
Department  believes  that  the  x-y 
chromaticity  definition  of  colored  lamps 
will  apply  to  nearly  all  colored  lamps 
with  a  few  significant  exceptions.  Very 
lightly  tinted  incandescent  lamps,  such 
as  jeweler's  blue  and  plant  grow  lamps, 
may  not  meet  the  colored  lamp 
definitions  as  they  are  currently 
proposed.  NEMA  recommends  an 
exemption  for  colored  incandescent 
plant  lamps  because  there  is  a  filter  in 
these  lamps  which  affects  the  yellow 
and  green  parts  of  the  spectrum.  NEMA 
also  suggests  that  DOE  require 
manufacturers  provide  a  generic 
description  of  a  plant  lamp's  featiues 
and  require  that  these  lamps  be 
marketed  and  designated  for  plant 
lighting  applications.  In  addition  to  the 
above,  GE  Lighting  proposes  to  add  that 
colored  lamps  are  not  suitable  for 
general  lighting  applications.  Therefore, 
the  Department  is  considering  an 
additional  criteria  in  the  definition  of 
colored  incandescent  lamps  that  would 
require  application  specific 
incandescent  colored  lamps  to  be 
designated  as  such  on  the  lamp  and  in 
marketing  materials. 

Additionally,  Durotest  has  urged  the 
Department  to  provide  an  explicit 
exemption  for  neodymium  lamps 
because  they  claim  that  the  color  is 
doped  directly  into  the  glass  bulb. 


Therefore,  the  Department  is 
considering  specifying  that 
incandescent  lamps  with  lens  filters 
containing  5  percent  or  more 
neodymium  are  colored  lamps.  The 
neodymimn  filter  adjusts  the  light 
spectrum  for  reptile  lighting 
appUcations. 

4.  Public  Meeting  Procedure 

At  the  public  meeting,  DOE  will  seek 
discussion  of  the  points  discussed  in 
this  notice.  Should  any  party  wish  to 
raise  any  other  matter  addressed  in  the 
Interim  Final  or  Proposed  Rules,  they 
should  so  notify  DOE  by  February  29, 
1996. 

The  meeting  will  be  conducted  in  an 
informal,  conference  style.  A  court 
reporter  will  be  present  to  record  the 
minutes  of  the  meeting.  There  shall  be 
no  discussion  of  proprietary 
information,  costs  or  prices,  market 
shares,  or  other  commercial  matters 
regulated  by  antitrust  law.  After  the 
meeting  and  period  for  written 
statements,  the  Department  will 
consider  the  views  presented  in ' 
formulating  a  Final  Rule  regarding 
fluorescent  and  incandescent  lamp  test 
procedures. 

Issued  in  Washington,  DC,  February  22, 
1996. 

Brian  T.  Castelli, 

Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  96-4512  Filed  2-27-96;  8:45  am] 
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12  CFR  Part  261 
[Docket  No.R-0917] 

Rules  Regarding  Availability  of 
Information 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
proposing  technical  amendments  to  its 
Rules  Regarding  Availability  of 
Information  (Information  Rules).  The 
Board's  review  of  the  Information  Rules 
has  been  conducted  in  accordance  with 
section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  The  proposed 
amendments  clarify  certain  provisions 
of  the  Rules  and  simplify  the  processing 
of  requests  for  access  to  information  in 
certain  circumstances.  More 
specifically,  the  Board's  proposed 
changes  would  conform  the  language  of 


the  Rules  to  changes  in  the  law  with 
which  the  Board  is  in  compliance; 
expand  delegations  of  authority  to 
simplify  and  expedite  the  Board's 
responses  to  requests  for  access  to 
information  submitted  by  law 
enforcement  authorities;  expand  the 
delegated  authority  of  the  General 
Counsel  by  including  authority  to 
determine  requests  for  permission  to  use 
any  confidential  information  of  the 
Board  in  litigation  and  pre-litigation 
investigations;  clarify  provisions  of 
Subpart  B  relating  to  requests  for 
information  under  the  Freedom  of 
Information  Act  (FOIA),  and  clarify  or 
simplify  various  other  provisions  of  the 
Rules  as  set  forth  in  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  should  be  received  by 
March  29, 1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0917,  and  be  mailed  to 
Mr.  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
Comments  may  also  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  between 
Constitution  Avenue  and  C  Street  at  any 
time.  Comments  may  be  inspected  in 
Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m 
weekdays,  except  as  provided  in  the 
Board's  Rules  Regarding  Availability  of 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Appelbaiun,  Staff  Attorney 
(202)  452-3389  or  Stephen  L.  Siciliano, 
Special  Assistant  to  the  General  Counsel 
for  Administrative  Law  (202)  452-3920, 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.  C.  20551.  For  users  of 
Telecommunication  Device  for  the  Deaf 
(TDD)  only,  please  contact  Dorothea 
Thompson  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  The  Board 
is  proposing  changes  in  its  Information 
Rules,  12  CFR  part  261.  In  compliance 
with  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
these  changes  are  designed  to  streamline 
and  improve  the  efficiency  of  the 
Information  Rules.  The  revisions  clarify 
portions  of  the  Information  Rules, 
enhance  the  delegated  authority  of  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation,  the 
Director  of  the  Division  of  Consumer 
and  Commimity  Affairs,  and  the  Federal 
Reserve  Banks  in  order  to  simplify  the 
disclosure  of  confidential  information 
for  law  enforcement  and  related 


purposes,  enhance  the  authority  of  the 
General  Counsel  to  act  on  requests  for 
permission  to  use  any  confidential 
information  of  the  Board  in  litigation, 
conform  the  Rules  to  changes  in  the  law 
with  which  the  Board  is  already  in 
compliance,  clarify  or  simpUfy 
p^-ovisions  regarding  the  processing"of 
Freedom  of  Information  Act  requests, 
and  generally  facilitate  the  Board's 
e^orts  to  cooperate  with  law 
enforcement  investigations.  These 
changes  would  not  alter  the  Secretary's 
authority  under  the  Freedom  of 
Information  Act  where  litigants  choose 
to  invoke  that  authority. 

The  Board  proposes  to  amend 
§  261.1(a)  by  the  addition  of  statutory' 
references  and  other  language  to  clarify 
that  these  Rules  authorize  the  disclosure 
or  production  of  information  in  all 
situations  covered  by  these  Rules  in 
which  such  disclosure  or  production  is 
necessary  or  appropriate  in  carrying  out 
any  of  the  Board's  statutory 
responsibilities  in  accordance  with  the 
procedures  and  standards  set  forth  in 
these  Rules.  The  Board  has  determined 
that  disclosures  of  information  pursuant 
to  these  Rules  is  authorized  by  law. 

Section  261.13  presently  authorizes 
the  General  Counsel  to  approve  or  deny 
requests  for  permission  to  obtain  and 
use  confidential  supervisory 
information  of  the  Board  in  litigation. 
The  Board  proposes  to  amend  §  261.13 
by  expanding  its  scope  to  cover  all 
confidential  information  of  the  Board, 
including  but  not  limited  to  confidential 
supervisory  information.  When  §  261.13 
was  adopted  in  its  present  form,  the 
Board  had  virtually  no  experience  with 
litigation-related  demands  for 
confidential  information  that  is  not 
supervisory,  but  such  demands  have 
increased  in  recent  years.  In  addition, 
the  list  of  factors  to  be  considered  by  the 
General  Counsel  is  expanded.  The 
expanded  list  incorporates  the  factors 
relied  upon  by  the  court  in  In  Re: 
Subpoena,  967  F.2d  630  (D.C  Cir. 
1992),  with  regard  to  requests  for 
confidential  supervisory  information.  It 
continues  to  be  the  Board's  intention 
that  persons  seeking  confidential 
information  of  the  Board  for  use  in 
litigation  be  required  to  exhaust 
administrative  remedies  under  §  261.13 
before  seeking  judicial  process.  See 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951). 

The  Board  also  proposes  to  expand 
the  delegated  authority  of  Federal 
Reserve  Banks  and  of  certain  Board 
officers  and  their  designees  in  order  to 
simplify  and  expedite  the  transfer  of 
information  to  law  enforcemertt 
authorities  in  accordance  with  law. 


Finally,  as  noted  below,  the  Board 
proposes  to  amend  the  Information 
Rules  to  take  account  of  section  1 1 2  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA),  sections  913  and  931  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA), 
and  section  2547  of  Title  XXV  of  the 
Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990  (Bank  Fraud  Act). ' 

Section  913  of  FIRREA  and  section 
2547  of  the  Bank  Fraud  Act  (codified  at 
12  U.S.C.  1818(u))  require  the  Board  to 
"publish  and  make  available  to  the 
public"  final  cease  and  desist,  removal, 
prohibition,  and  civil  money  penalty 
enforcement  orders,  including  any 
modifications  or  terminations  thereof, 
supervisory  written  agreements,  and 
certain  other  enforceable  written 
actions.  Such  matters  come  under  the 
definition  of  "confidential  supervisory 
information",  the  disclosure  of  which  is 
restricted  under  language  currently  in 
the  Board's  Information  Rules.  See  12 
CFR  261.2(b)  and  12CFR261.il. 

Section  931  of  FIRREA  (codified  at  12 
U.S.C.  1817(a))  requires  that  any  insured 
depository  institution  that  uses  an 
independent  auditor  (or  that  used  one  in 
the  two  years  prior  to  the  enactment  of 
FIRREA)  transmit  to  such  auditor  a  copy 
of  its  most  recent  e.xamination  report,  as 
well  as  any  supervisory  memorandum 
of  understanding  with  the  depository 
institution,  any  written  agreement 
between  the  institution  and  a  Federal  or 
State  banki.ag  agency,  and  any  report  of 
an  enforcement  action  against  the 
institution  or  any  institution-affiliated 
party.  This  provision  applies  only  to 
insured  depository  institutions,  that  is, 
to  banks  and  savings  associations  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
pursuant  to  the  Federal  I>eposit 
Insurance  .^ct.  12  U.S.C.  1813(c)(2)  and 
1817(a)(8). 

With  respect  to  fiscal  years  beginnmg 
after  December  31.  1992,  Section  112  of 
FDICL\  (codified  at  12  U.S.C.  1831m) 
requires  that  the  financial  statements  of 
each  insured  depository  institution  be 
audited  annually  by  an  independent 
public  accountant.  Pursuant  to  this 
section,  the  insured  depository 
institution  must  transmit  to  the 
independent  public  accountant  retained 
to  perform  the  institution's  audit  the 
most  recent  examination  report  of  the 
institution  and  any  super\isory 
memorandum  of  understanding  or 
written  agreement  between  the 


'  The  Board's  Rules  havp  be*n  implemented  m 
a  manner  consisleni  wiih  these  and  other  changes 
described  below. 
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institution  and  its  Federal  or  state 
regulatois,  if  such  memorandum  of 
understanding  or  agreement  is  in  effect 
during  the  period  covered  by  the  audit. 
The  institution  must  also  provide  its 
outside  auditor  with  a  report  of 
supervisory  actions  initiated  and  civil 
money  penalties  assessed  by  the  Board 
during  the  period  covered  by  the  audit. 

To  conform  to  these  provisfons,  the 
Board  proposes  to  amend  the  definition 
of  "confidential  supervisory 
information"  in  12  CFR  261.2(b)  to 
exclude  those  matters  that  must  be 
made  available  to  the  public  under  12 
U.S.C  1818(u).  as  amended.  The 
I^opasal  would  also  amend  §261.11 
specifically  to  require  insured 
depositfHy  institutions  to  disclose 
ctmfidmtial  supervisory  information  to 
their  independent  auditors  in 
accordance  with  12  U.S.C.  1817(a)(8) 
and  12  U.S.C.  1831m  (i.e.,  by  providing 
copies),^  but  to  continue  to  prohibit  the 
auditor  from  disclosing  such 
infcnnation  to  any  third  party,  or 
otherwise  disclosing  in  whole  or  in  part 
any  portions  of  reports  of  examination 
and  inspection,  without  prior  written 
approval  of  the  Board  or  its  General 
Counsel  acting  pursuant  to  delegated 
authority.  Bank  holding  companies, 
which  are  not  insiu«d  depository 
institutions  imder  12  U.S.C.  1813(c)(2), 
would  be  authorized  but  not  required  to 
provide  copies  of  reports  of  examination 
and  inspection  to  their  independent 
auditors  in  similar  circiunstances,  and 
subject  to  the  same  limitations,  as 
banks.  The  Board  intends  that  all 
reports  of  examination  and  inspection 
be  subject  to  this  provision,  not  merely 
those  that  address  only  the  financial 
soundness  of  the  institution.  The  Board 
intends  further  that  institutions 
regulated  by  the  Board  but  not  subject 
to  12  U.S.C.  1817(aK8)  be  able  to  share 
examination  and  inspection  reports  of 
all  kinds  with  their  auditors  as 
appropriate.  This  would  include,  for 
example,  trust  company,  consiuner 
compliance,  and  automated  data 
processing  reports. 
Additional  specific  amendments  are: 
1.  An  amendment  to  §  261.1(a)  to 
clarify  the  authority  imder  which  the 
Information  Rules  are  issued.  The 
Federal  Register  document  that 
announced  the  present  Infonnation 
Rules  erroneously  omitted  a  reference  to 
12  U.S.C.  1844,  although  this  reference 
was  included  under  "Authority"  at  the 
end  of  the  index  that  was  published 
with  the  Rules.  53  FR  20815,  June  7. 
1988.  This  omission  is  corrected,  and 


additional  statutory  references  are 
added  to  clarify  that  the  Infonnation 
Rules  address  the  management  and 
disclosure  of  information  pursuant  to 
the  Board's  supervisory,  regulatory,  and 
other  statutory  responsibilities,  in 
addition  to  its  responsibilities  under  the 
Freedom  of  Information  Act; 

2.  An  addition  to  §  261.2  to  define  the 
term  exempt  information.  This  new 
definition  is  pertinent  to  a  proposed 
amendment  to  section  261.13,  described 
below,  that  expands  the  scope  of  the 
General  Counsel's  delegated  authority 
regarding  litigation  requests  and 
subpoenas.  Under  this  amendment,  the 
General  Counsel's  delegated  authority  to 
act  on  all  litigation-related  requests  and 
subpoenas  would  extend  to  all 
confidential  infonnation  of  the  Board 
(i.e.,  exempt  information)  rather  than 
only  to  confidential  information  that  is 
supervisory  in  nature; 

3.  Additions  to  §  261.3(c)  clarifying 
that  the  Secretary  of  the  Board  is  the 
Board's  agent  for  service  of  all  process, 
and  that  the  Board  will  not  accept 
process  on  behalf  of  employees  in 
connection  with  purely  private  matters 
except  as  provided  by  applicable  law; 

4.  An  amendment  to  §  261.3(d)  to 
clarif>'  that  authority  delegated  to  the 
General  Counsel  and  other  officers  of 
the  Board  may  be  subdelegated; 

5.  An  amendment  to  §  261.6(a)(1)  to 
include  the  public  section  of 
Community  Reinvestment  Act 
examination  reports  among  the  types  of 
records  made  available  to  the  public 
upon  request; 

6.  A  revision  to  §  261.9(a)(1)  clarifying 
that  a  request  made  under  the  Freedom 
of  Infonnation  Act  may  not  be  combined 
with  any  other  request  to  the  Board 
except  a  request  under  section  261a.3(a) 
and  261.13; 

7.  An  amendment  to  §261.9(a)(l)(ii) 
clarifying  that  if  a  request  is  made  in 
connection  with  on-going  litigation,  the 
requester  may  include  a  statement 
indicating  whether  or  not  he  or  she  will 
seek  discretionary  release  of  exempt 
information  if  the  request  is  denied.  If 
so.  the  requester  shall  also  address  the 
factors  set  forth  in  §  261.13(b),  and  the 
Freedom  of  Information  Office  will 
promptly  forward  any  denial  or  partially 
denial  to  the  General  Counsel  for 
processing  under  §  261.13. 

8.  A  revision  to  §  261.9(b)(1)  clarifying 
that  the  time  period  for  a  Freedom  of 
Information  response  begins  when  the 
request  is  received  in  the  Board's 
Freedom  of  Information  Office; 

9.  A  revision  to  §  261.10(a)  removing 
the  language  that  permits  the  Secretary 


of  the  Board  to  adjust  Freedom  of 
Information  Act  (FOIA)  fee  schedules;  ^ 

10.  Amendments  to  §  261.10(g)  raising 
to  SlOO  the  cost  threshold  at  which  the 
Secretary  must  notify  a  Freedom  of 
Information  Act  requester  of  the 
estimated  fee  for  filling  his  or  her 
request;  and  to  §  261.10(h)(2),  to  clarify 
that  this  section  applies  to  requests  for 
reduction.of  fees  as  well  as  to  requests 
for  waiver  of  fees; 

11.  Amendments  to  §  261.11(b)  to 
permit  the  Federal  Reserve  Banks  to 
make  exempt  information  available  to 
outside  coimsel  retained  or  employed 
by  a  Federal  Reserve  Bank  in 
appropriate  circumstances  and  to  clarify 
that  a  Federal  Reserve  Bank  may  make 
available  to  a  bank  holding  company 
any  confidential  supervisory 
information  of  the  Board  relating  to  a 
subsidiary  of  the  bank  holding 
company. 

12.  Amendments  to  §  261.11(c)  to 

■  clarify  that  authority  may  be  exercised 
either  upon  request  or  at  the  initiative 
of  the  delegee;  to  substitute  the  Office  of 
Thrift  Supervision  for  the  Federal  Home 
Loan  Bank  Board  as  an  agency  that  may 
receive  confidential  supervisory 
information  of  the  Board  from  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation  or  a  Federal 
Reserve  Bank;  and  to  add  the  National 
Credit  Union  Administration  to  the  list 
of  agencies  that  may  receive 
information.  Fiuther  amendments  to 
this  section  would  delegate  authority  to 
the  Director  to  provide  such  information 
to  the  Seciuities  and  Exchange 
Commission  pursuant  to  section  17(c)(3) 
of  the  Securities  Exchange  Act  of  1934, 
15  U.S.C.  78q(c)(3)  (reports  regarding 
transfer  agents,  clearing  agencies,  and 
municipal  securities  dealers),  *  and 
section  321  of  the  Tnist  Indentiue  Act 
of  1939, 15  U.S.C.  77uuu(b)  (trustees 
and  prospective  trustees);  to  the 
E>epartment  of  the  Treasury,  the 
Securities  and  Exchange  Commission 
and  other  appropriate  authorities 
pursuant  to  section  15C(d)(2)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  780-5(d)(2)  (government 
securities  broker  and  dealer  activities  of 
State  member  banks);  to  the  Department 
of  the  Treasury  pursuant  to  section  128 
of  the  Bank  Secrecy  Act,  12  U.S.C.  1951 
et  seq.  and  31  U.S.C,  Chapter  53;  to  the 
Department  of  Labor,  pursuant  to 
section  3004(b)  of  the  Employee 
Retirement  Income  Securities  Act,  29 


'  Tha  text  of  the  present  Infonnation  Rules 
pennits  diadosuie  of  such  infonnation  to  auditors 
only  oo  bank  premises. 
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'The  FOIA  now  provides  that  the  schedules  may 
be  changed  only  by  rule;  and  the  Federal  Reserve 
Act  forbids  the  Board  to  delegate  any  of  its 
rulemaking  authority.  12  U.S.C.  248(k). 

*  This  conforms  to  a  provision  in  the  Delegation 
Rules.  12  CFR  265.7(0(8). 


U.S.C.  1204;  3  to  any  Federal  Home  Loan 
Bank  pursuant  to  section  22  of  the 
Federal  Home  Loan  Act,  12  U.S.C.  1442, 
as  amended  by  FIRREA  (member 
financial  information);  ^  and  to  any 
other  Federal  agency  or  instnunentafity 
in  circumstances  in  which  the  General 
Counsel  has  determined  that  disclosure 
is  required  by  statute.  Many  of  the  above 
authorities  concern  disclosures  that  the 
Board  is  either  required  or  strongly 
encouraged  to  make  by  statute  but  that, 
with  few  exceptions,  have  not 
heretofore  been  explicitly  addressed  in 
the  Board's  Information  Rudes.  As  a 
practical  matter,  such  omissions  have 
effectively  vested  disclosiu^  authority 
in  the  General  Counsel; 

13.  Amending  §  261.11(c)  to  specify 
the  authority  of  the  Director  of  the 
Division  of  Constuner  and  Community 
Affairs  to  provide  exempt  information  to 
appropriate  federal  and  state  financial 
institution  supervisory  agencies; 

14.  Additions  to  §  261.12:  (1) 
Authorizing  any  Federal  Reserve  Bank, 
the  Director  of  the  Division  of  Banking 
Supervision  and  Regulation  and  the 
Director  of  the  Division  of  Consiuner 
and  Community  Affairs  to  refer  possible 
violations  of  criminal  laws  and 
suspicious  activities  to  the  Department 
of  Justice  and  other  appropriate  Federal 
law  enforcement  authorities,  and 
incident  to  any  such  referral,  to  provide 
the  appropriate  authority  with 
confidential  information  of  the  Board 
related  to  any  such  matter;  ^  (2) 
authorizing  Board  and  Federal  Reserve 
Bank  staff  to  provide  supervisory 
information  to  General  Accounting 
Office  staff  consistent  with  applicable 
law;  (3)  delegating  to  the  Director  of  the 
Division  of  Consumer  and  Community 
Affairs,  authority  to  refer  to  consiuner 


'  The  Director  has  already  been  delegated 
authority  to  notify  the  Department  of  violations  of 
ERISA  in  the  Delegation  Rules.  12  CFR  265.7(e](3], 
but  repetition  of  that  delegation  in  the  Inf.^nnation 
Rules  is  appropriate  in  the  interest  of  clarity. 

*  Disclosure  of  information  to  Federal  Home  Loan 
Banks  under  this  provision  is  presently  the  subject 
of  a  written  agreement  among  those  Banks,  the 
Federal  Housing  Finance  Board,  and  the  member 
agencies  of  the  Federal  Financial  Institutions 
Examination  Council. 

'  The  power  of  Reserve  Banks  to  refer  violations 
of  criminal  law  is  a  well  established  policy  of  the 
Board  that  has  not  heretofore  been  memorialized  in 
the  Information  Rules.  Accordingly,  it  has  been 
necessary  in  some  cases  for  Reserve  Banks  to  seek 
approval  by  the  Board's  General  Counsel,  pursuant 
to  delegated  authority,  to  provide  information  to  a 
United  States  Attorney  in  addition  to  what  is 
provided  on  the  referral  forra  The  Board  believes 
that  simpliHcation  of  this  process  under  the 
proposed  amendment  would  be  beneficial.  The 
Director  of  ^e  Board's  Division  of  Banking 
Supervision  and  Regulation  also  is  delegated 
authority  to  make  refanals  concerning  violations  of 
criminal  laws.  Federal  Reserve  Banks  will  be 
required  under  a  Board  policy  to  consult  with 
Board  staff  with  regard  to  such  referrals. 


law  violations  to  appropriate  law 
enforcement  authorities;  (4)  authorizing 
Board  and  Federal  Reserve  Bank  staff  to 
make  confidential  supervisory 
information  available  to  the  Internal 
Revenue  Service  consistent  with  written 
policies  of  the  Board  regarding 
confirmation  of  charge-offs  declared  for 
tax  purposes. 

15.  An  amendment  to  §  261.12(a)  to 
clarify  that  the  General  Counsel  may  act 
either  upon  request  or  upon  his  or  her 
own  initiative; 

16.  An  amendment  to  §  261.12(c)(4) 
requiring  that  a  person  who  requests 
information  must  identify  the  source  of 
his  or  her  legal  authority  to  make  the 
request  and  to  receive  the  requested 
information. 

17.  Amendments  to  §  261.13,  which 
governs  the  disclosure  of  information  to 
persons  not  covered  by  §§  261.11  and 
261.12,  to  specify  that  the  section 
applies  to  the  disclosure  of  all 
confidential  information  of  the  Board 
(i.e.,  to  "exempt  information"),  not 
merely  to  confidential  supervisory 
information.  The  amendments  also 
expand  the  factors  considered  by  the 
Board  in  deciding  a  request  made  under 
this  section,  including  consideration  of 
the  factors  set  forth  in  In  Re:  Subpoena, 
967  F.2d  630  (D.C.  Cir.  1992),  where 
applicable.  The  amendments  state  in 
greater  detail  the  standards  applicable  to 
determinations  by  the  General  Counsel 
by  adding  standards  regarding  the  cost 
of  producing  documents  and/or 
testimony; 

18.  An  additional  amendment  to 
§  261.13  to  state  that  requests  will 
generally  be  handled  in  the  order  in 
which  they  are  received.  Requesters 
who  desire  an  expedited  response  to  a 
request  for  information  must  explain 
why  the  request  should  be  expedited 
and  address  the  possible  unfairness  to 
other  requesters  whose  pending  requests 
may  be  delayed; 

19.  An  amendment  to  §  261.13  stating 
that  following  receipt  of  a  request  for 
exempt  infonnation,  the  Board  will 
generally  notify  the  supervised  financial 
institution  that  is  the  subject  of  the 
requested  information. 

20.  A  clarification  that  the 
requirement  of  notice  to  submitters  of 
confidential  information  provided  for  in 
§  261.17(a),  apphes  only  in  the  case  of 
requests  made  pursuant  to  the  FOIA;  * 


■This  clariHcation  makes  it  clear  that  $  261.17  is 
intended  only  to  address  matters  of  the  kind 
covered  by  Executive  Order  12600,  )une  23,  1987. 
This  clarification  does  not  preclude  the  Board  or  its 
staff  from  giving  notice  to  submitters  in  other 
situations  such  as,  for  example,  where  documents 
obtained  pursuant  to  a  confidentiality  commitment 
are  subpoenaed.  The  Board  exercises  its  discretion 
in  such  cases  consistent  with  applicable  law.  The 


21.  A  revision  of  §  261.17(b)(3)  to 
clarify  that  a  submitter  may  submit 
written  objections  to  the  disclosure  of 
information  by  the  Board  within  ten 
days  of  oral  notice  from  the  Secretary  or 
his  or  her  designee,  or  if  no  oral  notice 
is  given,  within  ten  days  of  written 
notice  from  the  Secretary  or  his  or  her 
designee; 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board  certifies  that  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  amendments  simplify  some  of  the 
procedures  regarding  release  of 
information  and  require  disclosure  of 
information  in  certain  instances  in 
accordance  with  law.  The  requirements 
to  disclose  should  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  Analysis 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l).  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  Comments  on  the  collections  of 
information  in  this  proposed  regulation 
should  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Act  Project  (7100-0281), 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mar>' 
McLaughlin,  Federal  Reserve  Board 
Clearance  Officer,  Division  of  Research 
and  Statistics,  Mail  Stop  97.  Board  of 
Governors  of  the  Federal  Reser\'e 
System,  Washington,  DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  261.9,  261  10 
and  261.13.  The  respondents  may 
include  small  for-profit  institutions.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to  this  information 
collection  request  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  number  is  7100-0281. 

It  is  estimated  that  there  will  be  5,000 
armual  respondents  for  requests  made 
under  12  CFR  261.9,  including 
approximately  100  that  include  requests 
made  under  12  CFR  261.10  to  waive 
fees.  The  burden  per  response  for  these 
requests  ranges  from  15  to  60  minutes, 
with  an  average  of  30  minutes.  The 
estimated  total  annual  burden  is  2.500 


Board  does  not  disclose  its  receipt  of  federal  grand 
jury  subpoenas,  however,  except  in  accordance 
with  law  folloMring  consultation  with  appropriate 
law  enforcement  authorities. 
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hours.  Based  on  an  hourly  cost  of  $20, 
the  annual  cost  to  the  public  is 
estimated  to  be  $50,000.  Generally, 
requests  made  under  12  CFR  261.9  and 
12  CFR  261.10  are  not  exempt  from 
disclosure  imder  the  Freedom  of 
Information  Act. 

It  is  estimated  that  there  will  be  30 
annual  respondents  for  requests  made 
under  12  CFR  261.13  and  a  total  of  60 
hours  of  annual  burden.  The  estimated 
average  annual  buxden  per  respondent 
for  requests  made  under  12  CFR  261.13 
is  2  hours.  Based  on  an  hourly  cost  of 
$75,  the  annual  cost  to  the  public  is 
estimated  to  be  $4500.  The  requests 
made  under  12  CFR  261.13  may  be 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  pursuant  to 
exemption  {b)W.  5  U.S.C.  552(b){4). 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Federal  Reserve's  functions; 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  proposed  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
biirden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

List  of  Subjects  in  12  CFR  Part  261 

Confidential  business  information. 
Federal  Reserve  System,  Freedom  of 
information. 

PART  261— RULES  REGARDING 
AVAiLABILmr  OF  INFORMATION 

1.  The  authority  citation  for  Part  261 
is  revised  to  read  as  follows: 

Anthority:  5  U.S.C.  552;  12  U.S.C.  248(i) 
and  (k).  321  et  seq.,  611  et  seq.,  1442, 
1817(a)(2)(A).  1817(a)(8),  1818(u)  and  (v), 
1821(o),  1821(t).  1830. 1844, 1951  etseq.. 
2601,  2801  et  seq.,  2901  et  seq.,  3101  et  seq. 
3401  et  seq.;  15  U.S.C.  77uuu(b).  78q(c)(3);  29 
U.S.C  1204;  31  U.S.C.  5301  et  seq.;  42  U.S.C. 
3601;  44  U.S.C.  3510. 

.  2.  In  §  261.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

f  261 .1    Authority,  purpose,  and  scope. 

(a)  Authority.  (1)  This  part  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board]  pursuant  to 
the  Freedom  of  Information  Act,  5 
U.S.C.  552;  Sections  9, 11,  and  25A  of 
the  Federal  Reserve  Act,  12  U.S.C.  248(i) 
and  (k).  321  et  seq.,  (including  section 
326),  611  etseq.;  Section  22  of  the 
Federal  Home  Loan  Bank  Act,  1442;  the 
Federal  Deposit  Insurance  Act, 
1817(a)(2)(A).  1817(a)(8),  181b(u)  and 


(v),  1821(o);  section  5  of  the  Bank 
Holding  Company  Act,  1844;  the  Bank 
Secrecy  Act,  1951  et  seq.  and  Chapter  53 
of  Title  31;  the  Home  Mortgage 
Disclosure  Act,  2801  et  seq.;  the 
Community  Reinvestment  Act,  2901  et 
seq.;  the  International  Banking  Act. 
3101  et  seq.;  the  Right  to  Finsincial 
Privacy  Act.  3401  et  seq.;  the  Securities 
and  Exchange  Act,  15  U.S.C.  77uuufb), 
78q(c)(3);  the  Employee  Retirement 
Income  Security  Act,  29  U.S.C.  1204; 
the  Money  Laundering  Suppression  Act, 
31  U.S.C.  5301.  the  Fair  Housing  Act,  42 
U.S.C.  3601;  the  Paperwork  Reduction 
Act,  44  U.S.C.  3510;  and  any  other 
applicable  law  that  establishes  a  basis 
for  the  exercise  of  governmental 
authority  by  the  Board. 

(2)  Accordingly,  this  part  authorizes 
the  Board  or  its  delegees  to  disclose 
confidential  information  of  the  Board,  in 
accordance  with  the  procedures  set 
forth  in  this  part,  whenever  it  is 
necessary  or  appropriate  to  do  so  in  the 
exercise  of  any  of  the  Board's  statutory 
authority.  The  Board  has  determined 
that  such  disclosures  are  authorized  by 
law.  In  addition,  the  Board  has 
determined  that  it  is  authorized  by  law 
to  disclose  information  to  a  law 
enforcement  or  other  federal  or  state 
govermnent  agency  that  has  the 
authority  to  request  and  receive  the 
information  or  in  response  to  a  valid 
order  of  a  court  of  competent 
jurisdiction  or  of  a  duly  constituted 
administrative  tribunal. 
*        *        «        *        * 

3.  Section  261.2  is  amended  as 
follows: 

a.  Paragraphs  (b)  through  (g)  are 
redesignated  as  paragraphs  (c)  through 
(h),  respectively; 

b.  A  new  paragraph  (b)  is  added; 

c.  Newly  designated  paragraph  (c)  is 
revised. 

The  addition  and  revision  read  as 
follows: 

§261.2    Definitions. 

***** 

(b)  Exempt  information  means 
information  that  is  exempt  from 
disclosure  under  §  261.8. 

(c)(1)  Confidential  supervisory 
information  means  exempt  information 
consisting  of  reports  of  examination, 
inspection  and  visitation,  confidential 
operating  and  condition  reports,  and 
any  information  derived  from,  related 
to,  or  contained  in  them,  information 
gathered  by  the  Board  in  the  course  of 
any  investigation,  cease-eind-desist 
orders,  civil  money  penalty  enforcement 
orders,  suspension,  removal  or 
prohibition  orders,  or  other  orders  or 
actions  under  the  Financial  Institutions 
Supervisory  Act  of  1966,  as  amended. 


the  Bank  Holding  Company  Act  of  1956, 
as  amended,  the  Federal  Reserve  Act  of 
1913.  as  amended,  the  International 
Banking  Act  of  1978,  as  amended,  and 
the  International  Lending  Supervision 
Act  of  1983,  as  amended,  except: 

(i)  Such  final  orders,  amendments,  or 
modifications  of  final  orders,  or  other 
actions  or  documents  that  are 
specifically  required  to  be  published  or 
made  available  to  the  public  pursuant  to 
section  913  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act, 
and  section  2547  of  the  Comprehensive 
Thrift  and  Bank  Fraud  Prosecution  and 
Taxpayer  Recovery  Act.  codified  at  12 
U.S.C.  1818(u).  or  other  applicable  law, 
including  the  record  of  litigated 
proceedings;  and 

(ii)  The  public  section  of  Community 
Reinvestment  Act  examination  reports, 
12  U.S.C.  2906(b). 

(2)  Confidential  supervisory 
information  may  consist  of  documents 
prepared  by.  on  behalf  of,  or  for  the  use 
of  the  Board,  a  Federal  Reserve  Bank,  a 
Federal  or  State  financial  institutions 
supervisory  agency,  or  a  bank  or  bank 
holding  company  or  other  regulated 
financial  institution. 
***** 

4.  Section  261.3  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

§  261  ^3    Custodian  of  records;  certification; 
service;  alternative  authority. 

***** 

(b)  Certification  of  record;  Secretary  of 
the  Board.  The  Secretary,  or  his  or  her 
designee,  may  certify  the  authenticity  of 
any  record  of  the  Board,  or  of  any  copy 
of  such  record,  for  any  piupose.  and  for 
or  before  any  duly  constituted  Federal 
or  State  coiut.  tribunal,  or  agency. 

(c)  Service  of  subpoenas  or  other 
process.  Subpoenas  or  other  judicial  or 
administrative  process,  demanding 
access  to  any  records  of  the  Board  or 
making  any  claim  against  the  Board, 
shall  be  addressed  to  and  served  upon 
the  Secretary  of  the  Board  at  the  Board's 
offices  in  Washington.  D.C.  20551. 
Neither  the  Board  nor  the  Secretary  are 
agents  for  service  of  process  on  behalf 
of  any  employee  in  respect  of  purely 
private  legal  disputes,  except  as 
specifically  provided  by  law. 

(d)  Alternative  authority.  Any  action 
or  determination  required  or  permitted 
by  this  part  to  be  done  by  the  General 
Counsel  or  by  the  Director  of  any 
Division  may  be  done  by  any  employee 
who  has  been  duly  designated  for  this 
purpose  by  the  General  Counsel  or  by 
the  appropriate  Director. 

5.  Section  261.6  is  amended  by 
redesignating  paragraphs  (a)(4)  and 
(a)(5)  as  paragraphs  (a)(5)  and  (a)(6). 


respectively;  and  by  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 

S  261 .6    Records  availat>l«  to  public  upon 
request 

(a)  *  *  * 

(4)  The  public  section  of  Community 
Reinvestment  Act  examination  reports; 

***** 

6.  Section  261.9  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text.  (a)(l)(ii).  and  (b)(1)  to  read  as 
follows: 

§  261 .9    Procedurss  for  maldng  requests 
for  identiflalMe  records;  processing  of 
requests;  review  of  denial  of  request;  time 
extensions. 

(a)  *  *  *  (1)  Contents  of  request.  A 
request  for  identifiable  records  shall 
reasonably  describe  the  records  to 
which  access  is  sought  in  a  way  that 
enables  the  Board's  staff  to  identify  and 
produce  the  records  with  reasonable 
effort  and  without  unduly  burdening  or 
disrupting  any  of  the  Board's 
operations.  The  request  shall  be 
submitted  in  writing  to  the  Secretary  of 
the  Board,  and  the  envelope  clearly 
marked  "Freedom  of  Information  Act 
Request."  A  request  may  not  be 
combined  with  any  other  request  to  the 
Board  except  for  a  request  under 

§  261a. 3(a)  of  this  chapter  (Rules 
Regarding  Access  to  And  Review  of 
Personal  Information  in  Systems  of 
Records)  and  a  request  made  under 
§  261.13(b)  as  described  in  paragraph     ^^ 
(a)(l)(ii)  of  this  section.  The  request 
shall  contain  the  following  information: 
***** 

(ii)  If  the  request  is  being  made  in 
connection  with  on-going  litigation,  a 
statement  indicating  whether  or  not  the 
_  requester  will  seek  discretionary  release 
of  exempt  information  fix}m  the  General 
Coimsel  in  the  event  the  request  to  the 
Secretary  imder  this  section  is  denied. 
A  requester  who  intends  to  make  such 
a  request  to  the  General  Counsel  may 
also  address  the  factors  set  forth  in 
§  261.13(b);  and  in  the  event  of  a  denial 
by  the  Secretary,  the  Freedom  of 
Information  Office  will  promptly 
forward  the  request  and  denial  directly 
to  the  Board's  General  Counsel  for 
consideration  under  §  261.13; 
*        •        •        *        • 

(b)  Procedures  for  responding  to 
requests — (1)  Time  limits.  In  response  to 
any  request  that  satisfies  paragraph  (a) 
of  this  section,  the  Board  shall,  if 
necessary,  cause  an,  appropriate  search 
to  be  conducted  of  records  of  the  Board 
in  existence  on  the  date  of  receipt  of  the 
request,  and  shall  determine  within  ten 
working  days  of  receipt  of  the  request 
whether  to  comply  with  the  request, 
unless  the  ruiming  of  such  time  is 


suspended  for  payment  of  fees  pursuant 
to  §  261.10(g)(3),  or  such  period  is 
extended,  pursuant  to  paragraph  (e)  of 
this  section  or  §  261.7.  The  date  of 
receipt  for  any  request,  including  one 
that  is  addressed  incorrectly  or  that  is 
referred  to  the  Board  by  another  agency 
or  by  a  Federal  Reserve  Bank,  is  the  date 
the  Board's  Freedom  of  Information 
Office  actually  receives  the  request. 
***** 

7.  Section  261.10  is  amended  by 
revising  paragraphs  (a),  (g)(2).  and  (h)(2) 
introductory  text,  and  by  adding  a  new 
paragraph  (h)(5)  to  read  as  follows: 

.§  261 .1 0    Fee  schedules;  waiver  of  fees. 

(a)  Fee  schedules.  Records  of  the 
Board  available  for  public  inspection 
and  copying  are  subject  to  a  written 
schedule  of  fees  for  search,  review  and 
duplication.  (See  Appendix  A  to  this 
section  for  schedule  of  fees.)  The  fees 
set  forth  in  the  schedule  of  fees  reflect 
the  full  allowable  direct  costs  of  search, 
duplication,  and  review. 
***** 

(g)*  •  * 

(2)  /Advance  notification  of  fees.  If  the 
Secretary  estimates  that  charges  are 
likely  to  exceed  $100,  the  Secretary 
shall  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  anticipated.  Upon  receipt  of  such 
notice,  the  requester  may  confer  with 
the  Secretary  as  to  the  possibility  of 
reformulating  the  request  in  order  to 
lower  the  costs. 


(h)*   •   * 

(2)  •  *   *  The  Secretary  shall 
normally  deny  a  request  for  a  waiver  or 
reduction  of  fees  that  does  not  include: 


(5)  Effect  of  requests  for  waivers.  The 
Secretary  shall  make  a  determination  on 
the  request  for  a  waiver  or  reduction  of 
fees  and  shall  notify  the  requestor 
accordingly.  A  denial  may  be  appealed 
to  the  Board  in  accordance  with 
§  261.9(d)(1).  If  a  waiver  is  requested 
and  the  requester  has  not  indicated  in 
writing  that  he  or  she  will  pay  the 
applicable  fees  if  the  waiver  request  is 
denied,  the  request  for  information  shall 
be  deemed  not  to  have  been  received 
until  a  determination  has  been  made  on 
the  request  for  a  waiver  or  reduction. 
***** 

8.  Section  261.11  is  amended  by 
revising  the  section  heading,  paragraphs 
(a),  (b),  (c).  (e).  and  (g)  to  read  as  follows: 


§261.11    Exempt  infonnatlon  made 
available  to  suparvlsad  financial  Instttuttons 
and  financial  institution  supervisory 
agendas. 

(a)  Disclosure  of  exempt  information 
to  supervised  financial  institutions. 
Exempt  information,  including 
confidential  supervisory  information, 
concerning  a  supervised  bank  or  bank 
holding  company  (including 
subsidiaries),  a  U.S.  branch  or  agency  of 
a  foreign  bank,  or  any  other  institution 
examined  by  the  Federal  Reserve 
System  (supervised  financial 
institution)  may  be  made  available  by 
the  Board  or  the  appropriate  Federal 
Reserve  Bank  to  the  super\ised  financial 
institution. 

(b)  Disclosure  of  confidential 
supervisory  information  by  supervised 
financial  institutions  and  by  Federal 
Reserve  Banks — (1)  Parent  bank  holding 
company,  directors,  officers,  and 
employees.  Any  super\ised  financial 
institution  lawfully  in  possession  of 
confidential  supervisory  information  of 
the  Board  pursuant  to  this  section  may 
disclose  such  information,  or  portions 
thereof,  to  its  directors,  officers,  and 
employees,  and  to  its  parent  bank 
holding  company  and  its  directors, 
officers,  and  employees.  The 
appropriate  Federal  Reserve  Bank  may 
also  make  such  information  available  to 
a  parent  bank  holding  company  when 
such  information  relates  to  any 
subsidiary  of  the  parent  bank  holding 
company. 

(2)  Legal  counsel,  (i)  Any  supervised 
financial  institution  lawfully  in 
possession  of  confidential  supervisory 
information  of  the  Board  pursuant  to 
this  section,  which  information  relates 
to  the  affairs  of  the  supervised  financial 
institution,  may  disclose  such 
information,  or  portions  thereof,  to  any 
legal  counsel  employed  or  retamed  by 
the  supervised  financial  institution  to 
represent  it,  subject  to  the  condition  that 
the  legal  counsel  shall  review  the 
confidential  supervisory  information 
only  on  the  premises  of  the  supervised 
financial  institution,  and  shall  not  make 
or  retain  any  copies  of  such  information 

fii)  A  Federal  Reserve  Bank  may  make 
exempt  information  available  to  outside 
counsel  retained  by  the  Federal  Reser\'e 
Bank  when  needed  by  the  outside 
counsel  in  connection  with  its 
representation  of  the  Federal  Reserve 
Bank. 

(3)  Independent  auditors,  (i)  Each 
insured  depository  institution  that 
engages  the  services  of  an  independent 
auditor  to  audit  such  institution  shall 
transmit  to  the  auditor  to  the  extent 
permitted  or  required  by  applicable 
statutes: 
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(A)  A  copy  of  the  most  recent  report 
of  examination  received  by  the  insured 
depository  institution  (including  but  not 
limited  to  all  formal  bank  examination 
reports  such  as  trust  company, 
consiuner  compliance,  and  automated 
data  processing  reports)  and  a  copy  of 
the  most  recent  report  of  condition 
made  by  the  institution  pursuant  to  any 
provision  of  law;  and 

(B)  A  copy  of  any  supervisory 
memorandiun  of  understanding  with  the 
ins\u«d  depository  institution  and  any 
written  agreement  between  a  Federal  or 
State  banking  agency  and  the  insured 
depository  institution  which  are  in 
effect  during  the  period  covered  by  the 
audit;  and 

(C)  A  report  of  any  action  initiated  or 
taken  by  the  Board  or  the  Federal 
Deposit  Insurance  Corporation  during 
such  period  imder  subsection  (a),(b),  (c), 
(e),  (g),  (i).  (s)  or  (t)  of  section  8  of  the 
Federal  Deposit  Insiuance  Act;  any 
action  taken  by  any  appropriate  State 
bank  supervisor  under  State  law  which 
is  similar  to  any  such  action;  and  any 
other  civil  money  penalty  assessed 
under  any  other  provision  of  law  with 
respect  to  the  insiired  depository 
institution  or  any  institution-affiliated 
party. 

(iij  For  purposes  of  this  section, 
insured  depository  institution  means 
any  bank  or  savings  association  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
pursuant  to  Chapter  16  of  Title  12, 
United  States  Code.  Any  financial 
institution  supervised  by  the  Board  that 
is  not  an  insured  depository  institution, 
including  a  bank  holding  company,  may 
make  copies  of  documents  identified  in 
this  paragraph  (b)  available  to  its 
independent  auditor  in  the  same 
circumstances,  and  subject  to  the  same 
conditions  and  limitations,  as  an 
insured  depository  institution. 

(iii)  Any  insured  depository 
institution  or  other  financial  institution 
supervised  by  the  Board  also  may  make 
such  information  available  to 
independent  auditors,  whose 
engagements  do  not  include  audits 
within  the  scope  of  12  U.S.C.  1817(a)(8). 
in  the  manner  specified  in  paragraph 
(b)(2)  of  this  section,  where  access  to 
such  information  is  needed  for  the 
performance  of  functions  within  the 
scope  of  the  engagement. 

(4)  Limitation.  Any  legal  counsel  or 
independent  auditor  given  access  to 
confidential  supervisory  information 
piusuant  to  paragraphs  (b)(2)  and  (b)(3) 
of  this  section  shall  not  disclose  the 
confidential  supervisory  information  for 
any  purpose  without  the  prior  written 
approval  of  the  Board's  General 
Coimsel,  except  as  necessary  to  provide 


advice  to  the  supervised  financial 
institution,  its  parent  bank  holding 
company,  or  the  officers,  directors,  and 
employees  of  the  supervised  financial 
institution  or  parent  bank  holding 
company. 

(c)  Disclosure  to  certain  agencies, 
including  Federal  financial  institution 
supervisory  agencies — (1)  Disclosure  to 
certain  agencies  by  the  Director  of  the 
Division  of  Banking  Supervision  and 
Regulation.  Upon  request  or  on  his  or 
her  initiative,  the  Director  of  the 
Division  of  Banking  Supervision  and 
Regulation  or  an  officer  of  the 
appropriate  Federal  Reserve  Bank  may 
make  available  exempt  information 
(including  confidential  supervisory 
information),  and  other  appropriate 
information  relating  to  a  bank,  bank 
holding  company  (including 
subsidiaries),  U.S.  branch  or  agency  of 
a  foreign  bank,  or  other  supervised 
financial  institution,  to  the  following 
agencies  and  their  regional  offices  and 
representatives: 

(i)  The  Comptroller  of  the  Currency; 

(ii)  The  Federal  Deposit  Insiu-ance 
Corporation; 

(iii)  The  Office  of  Thrift  Supervision; 

(iv)  The  National  Credit  Union 
Administration; 

(v)  The  Securities  and  Exchange 
Commission  pursuant  to  15  U.S.C. 
77uuu(b)  and  15  U.S.C.  78q(c)(3); 

(vi)  The  Department  of  the  Treasury 
pursuant  to  the  Bank  Secrecy  Act,  12 
U.S.C.  1951  et  seq.  and  subchapter  II  of 
Chapter  53  of  Title  31,  U.S.  Code; 

(vii)  The  Department  of  the  Treasury, 
the  Seciu^ities  and  Exchange 
Commission  and  other  appropriate 
authorities  pursuant  lo  15  U.S.C.  78o- 
5(d)(2);  and 

(viii)  The  Department  of  Labor 
pursuant  to  section  3004(b)  of  the 
Employee  Retirement  Income  Security 
Act  (29  U.S.C.  1204);  or 

(ix)  Any  other  Federal  agency  or 
instrumentality  in  circumstances  in 
which  the  Board's  General  Counsel  has 
determined  that  disclosure  is  required 
by  statute. 

(2)  Disclosure  to  a  Federal  Home  Loan 
Bank.  In  accordance  with  12  U.S.C. 
1442,  the  Director  of  the  Division  of 
Banking  Supervision  and  Regulation 
may  make  confidential  supervisory 
information  available  to  any  Federal 
Home  Loan  Bank. 

(3)  Disclosure  of  information  acquired 
under  Board  regulations  G,  T,  U,  and  X. 
The  Director  of  the  Division  of  Banking 
Supervision  and  Regulation  may 
disclose  to  appropriate  financial 
institution  supervisory  agencies 
information  acquired  under  Board 
Regulations  G,  T.  U,  and  X  (12  CFR 
parts  207,  220,  221,  224). 


(4)  Disclosure  to  certain  agencies  by 
the  Director  of  Consumer  and 
Community  Affairs.  Upon  request  or 
upon  his  or  her  own  initiative,  the 
Director  of  the  Board's  Division  of 
Consumer  and  Community  Affairs  may 
provide  exempt  information  (including 
confidential  supervisory  information) 
and  other  appropriate  information  to 
federal  and  state  financial  institution 
supervisory  agencies  in  connection 
with:  A  possible  violation,  or  a 
consumer  complaint  alleging  a  violation 
of  the  Equal  Credit  Opportunity  Act  (15 
U.S.C.  1691  et  seq.).  Fair  Lending  Act 
(42  U.S.C.  3601  et  seq.).  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.), 
Truth  in  Lending  Act  (15  U.S.C.  1601  et 
seq.).  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq.).  Electronic  Fund  Transfers 
Act  (15  U.S.C.  1693  et  seq.).  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.), 
Fair  Debt  Collections  Practices  Act  (15 
U.S.C.  1692  et  seq.).  Real  Estate 
Settlement  Procedures  Act  (12  U.S.C. 
2601  et  seq.),  or  any  regulations 
promulgated  under  any  of  those 
statutes. 
***** 

(e)  Discretionary  disclosures.  The 
Board  may  determine,  fi'om  time  to 
time,  to  authorize  other  disclosures  of 
legally  obtained  confidential 
information  as  necessary. 
***** 

(g)  Other  disclosure  prohibited.  All 
Confidential  supervisory  information  or 
other  information  made  available  under 
this  section  shall  remain  the  property  of 
the  Board.  No  supervised  financial 
institution,  financial  institution 
supervisory  agency,  person,  or  any  other 
party  to  whom  confidential  supervisory 
information  is  made  available  under  any 
provision  of  Subchapter  C,  or  any 
officer,  director,  employee  or  agent 
thereof,  may  disclose  such  information 
without  the  prior  written  permission  of 
the  Board's  General  Counsel  except  in 
published  statistical  material  that  does 
not  disclose,  either  directly  or  when 
used  in  conjunction  with  publicly 
available  information,  the  affairs  of  any 
individual,  corporation,  or  other  entity. 
No  person  obtaining  access  to 
confidential  supervisory  information 
pursuant  to  this  section  may  make  a 
personal  copy  of  any  such  information; 
and  no  person  may  remove  confidential 
supervisory  information  fi-om  the 
premises  of  the  institution  or  agency  in 
possession  of  such  information  except 
as  permitted  by  specific  language  in  this 
part  or  by  the  Board. 
***** 

9.  Section  261.12  is  amended  as 
follows: 


a.  The  section  heading,  paragraphs  (a), 
(c)(4),  and  (g)  are  revised;  and 

b.  New  paragraphs  (h)  and  (i)  are 
added. 

The  revisions  and  additions  read  as 
follows: 

§  261.12    Exempt  information  made 
available  to  law  enforcement  agencies  and 
other  nonflnanclai  Institution  supervisory 
agencies. 

(a)  Disclosure.  Upon  written  request 
to  the  General  Coimsel  pursuant  to 
paragraph  (c)  of  this  section,  or  on  the 
initiative  of  the  Board  or  the  General 
Counsel,  the  Board  may  make  available 
to  appropriate  law  enforcement  and  to 
other  government  agencies  for  use 
where  necessary  in  the  performance  of 
official  duties,  reports  of  examination 
and  inspection,  confidential  supervisory 
information,  other  exempt  information 
of  the  Board  concerning  banks.liank 
holding  companies  and  their 
subsidiaries,  U.S.  branches  and  agencies 
of  foreign  banks,  other  examined 
institutions,  and  other  information  in 
accordance  with  applicable  law. 
***** 

(c)*  •  * 

(4)  The  head  of  the  law  enforcement 
agency  shall  address  a  letter  request  to 
the  Board's  General  Counsel,  specifying 
whether  the  requested  disclosure  is 
permitted  or  restricted  in  any  way  by 
applicable  law  or  regulation.  The 
requester  must  identify  the  source  of  his 
or  her  legal  authority  to  make  the 
request  and  to  receive  the  requested 
information; 
***** 

(g)(1)  Referrals  of  violations  of 
criminal  law.  Notwithstanding  any  other 
provision  of  this  section.  Federal 
Reserve  Banks,  the  Director  of  the 
Board's  Division  of  Banking  Supervision 
and  Regulation,  and  the  Director  of  the 
Board's  Division  of  Consumer  and 
Commimity  Affairs  may  refer  possible 
violations  of  criminal  law  and 
suspicious  activities  to  the  Department 
of  Justice  and  other  appropriate  Federal 
law  enforcement  authorities  and 
incident  to  any  such  referral,  may 
provide  to  the  appropriate  law 
enforcement  auUiority  exempt 
information,  including  confidential 
supervisory  information  related  to  such 
matter  in  addition  to  the  information 
initially  provided  on  the  applicable 
referral  form. 

(2)  Referrals  of  consumer  law 
violations.  Upon  request  or  upon  his  or 
her  own  initiative,  tne  Director  of  the 
Board's  Division  of  Consiuner  and 
Community  Affairs  may  provide  exempt 
information,  including  confidential 
supervisory  information,  or  other 
appropriate  information  to  appropriate 


law  enforcement  authorities  in 
connection  with:  A  possible  violation, 
or  a  consumer  complaint  alleging  a 
violation  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et 
seq.),  Fair  Housing  Act  (42  U.S.C.  3601 
et  seq.).  Home  Mortgage  Disclosiu*  Act 
(12  U.S.C.  2801  et  seq.),  Truth  in 
Lending  Act  (15  U.S.C.  1601  et  seq.). 
Truth  in  Savings  Act.  (12  U.S.C.  4301  et 
seq.).  Electronic  Fund  Transfers  Act  (15 
U.S.C.  1693  et  seq.).  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  e!  seq.), 
Fair  Debt  Collections  Practices  Act  (15 
U.S.C.  1692  et  seq.).  Real  Estate 
Settlement  Procedures  Act  (12  U.S.C. 
2601),  or  any  regulations  promulgated 
under  any  of  those  statutes. 

(h)  Disclosure  to  General  Accounting 
Office  and  Internal  Revenue  Service. 
Notwithstanding  any  other  provision  of 
this  section;  the  Director,  Division  of 
Banking  Supervision  and  Regulation 
and  any  Federal  Reserve  Bank  may 
disclose  information  to  the  U.S.  General 
Accounting  Office  of  the  kind  and 
subject  to  the  conditions  specified  in  31 
U.S.C.  714,  and  the  Director,  a  Federal 
Reserve  Bank,  or  any  Federal  Reserve 
examiner  may  disclose  confidential 
supervisory  information  to  the  Internal 
Revenue  Service  in  accordance  with  the 
Board's  Supervisory  Letter,  SR  92-39 
(October  30, 1992)  and  any  subsequent 
authorized  revisions  of  SR  92-39  (For 
availability  of  copies,  see  §  261.5(f).) 

(i)  Other  disclosure  prohibited.  All 
reports  and  information  made  available 
under  any  provision  of  subpart  C  of  this 
part  shall  remain  the  property  of  the 
Board.  Any  person  in  possession  of  such 
information  shall  not  use  or  disclose 
such  information  for  any  purpose  except 
as  authorized  under  this  part. 

10.  Section  261.13  is  revised  to  read 
as  follows: 

i  261 .1 3    Other  disclosure  of  exempt 
Infomfiation. 

(a)  Board  policy.  (1)  It  is  the  Board's 
policy  regarding  confidential 
supervisory  information  that  such 
information  is  confidential  and  will  not 
normally  be  disclosed  to  the  public. 
Requests  for  disclosure  of  confidential 
supervisory  information  under  this 
section  will  not  be  approved  unless  the 
person  requesting  disclosure  meets  the 
criteria  set  forth  in  this  section.  In 
addition,  it  is  the  policy  of  the  Board  to 
reserve  to  itself  or  its  General  Counsel 
the  authority  to  authorize  production  of 
exempt  information,  including 
confidential  sup>ervisory  information, 
for  use  in  any  civil  or  administrative 
Utigation.  Requests  for  discretionary 
release  of  exempt  information  for  use  in 
litigation  made  pursuant  to 


§  261.9(a)(l)(ii)  will  be  forwarded  to  the 
General  Counsel  for  consideration. 

(2)  The  Board  generally  will  process 
requests  in  the  order  in  which  they  are 
received.  A  requester  seeking  an 
expedited  response  must  explain  why 
the  request  should  be  expedited  and,  in 
so  doing,  must  address  the  possible 
unfairness  to  other  requesters  whose 
pending  requests  may  be  delayed. 

(b)  Requests  for  disclosure — (J) 
Requests  from  litigants  for  information 
or  testimony.  Any  person  (except 
agencies  referred  to  in  §§  261.11  and 
261.12)  seeking  access  to  exempt 
information  (including  confidential 
supervisory  information)  or  seeking  to 
obtain  the  testimony  of  present  or 
former  Board  or  Reserve  Bank 
employees  on  matters  involving  exempt 
information  of  the  Board,  whether  by 
deposition  or  otherwise,  for  use  in 
litigation  before  a  court,  board, 
commission,  agency,  or  other  tribunal, 
may  file  a  written  request  with  the 
General  Counsel  of  the  Board.  The 
request  shall  describe: 

(i)  The  particular  information,  kinds 
of  information,  and  where  possible,  the 
particular  documents  to  which  access  is 
sought; 

(ii)  The  judicial  or  administrative 
action  for  which  the  exempt  information 
is  sought,  including  the  caption  and 
docket  niunber  of  the  case  and  the 
name,  address,  and  telephone  number  of 
counsel  to  each  party  in  the  case; 

(iii)  A  description  of  any  prior  judicial 
decisions  or  pending  motions  that  may 
bear  upon  the  asserted  relevance  of  the 
requested  information; 

(iv)  The  relationship  of  the  exempt 
information  to  the  issues  or  matters 
raised  by  the  judicial  or  administrative 
action; 

(v)  The  requesting  person's  need  for 
the  information; 

(vi)  Whether  the  requested  disclosure 
is  permitted  or  restricted  in  any  way  by 
applicable  law  or  regulation  and  the 
requester's  source  of  authority  to  make 
the  request  and  receive  the  requested 
information; 

(vii)  The  reason  why  the  requesting 
person  cannot  obtain  suitable  and 
needed  information  from  any  other 
source  (and  in  the  case  of  a  request  for 
trial  testimony,  the  reason  why  a 
deposition  will  not  suffice); 

(viii)  A  commitment  to  obtain  an 
enforceable  protective  order  including, 
if  applicable,  a  judicial  sealing  order, 
acceptable  to  the  Board  &x)m  the 
appropriate  tribunal  preserving  the 
confidentiality  of  any  information  that 
is  provided; 

(ix)  A  statement  of  all  reasonably 
foreseeable  requests  or  demands  for 
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Board  information  the  party  will  make 
during  the  course  of  the  litigation; 

(x)  A  statement  identifying  all 
previous  requests  or  demands  for  such 
information  or  similar  information  made 
by  the  requester  to  the  Board  or  any 
other  Federal  or  state  agency,  and  the 
disposition  of  each  such  request;  and 

(xi)  A  statement  addressing  any  issue 
that  may  bear  upon  the  question  of 
waiver  of  privilege  by  the  Board. 

(2)  All  other  requests.  Any  other 
person  (including  any  financial 
institutions  supervised  and  regulated  by 
the  Board,  but  excluding  agencies 

•  referred  to  in  §§261.11  and  261.12, 
seeking  access  to  exempt  information 
for  any  other  purpose  may  file  a  written 
request  with  the  General  Counsel  of  the 
Board.  The  request  shall  describe  the 
purpose  for  which  such  disclosure  is 
sought. 

(3)  Notice  to  supervised  financial 
institution.  Following  receipt  of  a 
request  for  exempt  information,  the 
Board  generally  will  notify  the 
supervised  financial  institution  that  is 
the  subject  of  the  requested  information, 
imless  the  Board,  in  its  discretion, 
determines  that  to  do  so  would  imjustly 
advantage  or  would  prejudice  any  of  the 
parties  in  the  matter  at  issue. 

(c)  Action  on  request — (1) 
Determination  of  approval.  The  General 
Counsel  of  the  Board  may  approve  a 
request  made  under  this  section 
provided  that  he  or  she  determines  that: 

(i)  The  person  making  the  request  has 
shown  a  substantial  need  for  exempt 
information  that  outweighs  the  need  to 
maintain  confidentiality; 

(ii)  Disclosure  is  consistent  with  the 
supervisory  and  regulatory 
responsibilities  and  policies  of  the 
Board; 

(iii)  Approval  would  not  be  otherwise 
inappropriate  or  contrary  to  the  public 
interest; 

(iv)  The  requester  has  made  a 
commitment  to  pay  the  costs  of 
production  by  the  Board  and/ or  any 
Federal  Reserve  Bank(s)  which  is 
deemed  satisfactory  in  the 
cinnmi  stances. 

(2)  Factors  taken  into  consideration 
by  the  General  Counsel.  In  determining 
whether  to  approve  a  request  for 
confidential  supervisory  information 
under  paragraph  (c)(1)  of  this  section, 
the  General  Counsel  shall  consider 
without  limitation: 

(i)  The  relevance  of  the  evidence 
sought  to  be  protected; 

(ii)  The  availability  of  other  evidence; 

(iii)  The  "seriousness"  of  the 
litigation  and  the  issues  involved; 

(iv)  The  role  of  the  Board  in  the 
litigation;  and 


(v)  The  possibility  that  Board 
employees  may  be  reluctant  to  be 
candid  for  fear  that  their  supervisory 
opinions  and  communications  may  be 
made  available  to  persons  outside  of  the 
Board  or  to  persons  not  involved  in  the 
bank  supervision  and  regulation 
process. 

(3)  Conditions  or  limitations.  The 
General  Counsel  of  the  Board  may,  in 
approving  a  request,  impose  such 
conditions  or  limitations  on  use  of  any 
information  disclosed  as  the  General 
Counsel  deems  necessary  to  protect  the 
confidentiality  of  the  Board's 
information. 

(4)  Request  for  opinion  or  expert 
testimony.  The  General  Counsel  will  not 
normally  authorize  opinion  or  expert 
testimony  by  persons  based  on 
information  of  the  Board  acquired  in  the 
scope  and  performance  of  their  official 
duties  with  the  Board  or  any  Federal 
Reserve  Bank,  except  on  behalf  of  the 
United  States  or  a  party  represented  by 
the  Department  of  Justice. 

(d)  Exhaustion  of  administrative 
remedies  for  discovery  purposes  in  civil, 
criminal,  or  admmistrative  action. 
Action  by  the  General  Counsel  of  the 
Board  on  a  request  under  this  section 
shall  be  required  to  exhaust 
administrative  remedies  for  discovery 
purposes  in  any  administrative,  civil  or 
criminal  proceeding.  A  request  made 
pursuant  to  §  261.9  does  not  exhaust 
administrative  remedies  for  discovery 
purposes.  Therefore,  it  is  not  necessary 
to  file  a  request  pursuant  to  §  261.9  to 
exhaust  administrative  remedies  under 
this  section. 

(e)  Other  disclosure  prohibited.  All 
exempt  information  made  available 
under  this  section  shall  remain  the 
property  of  the  Board.  Any  person  in 
possession  of  such  information  under 
this  section  or  any  provision  of  subpart 
C  of  this  part,  including  any  banking 
organization  supervised  and  regulated 
by  the  Board,  shall  not  use  or  disclose 
such  information  for  any  purpose  other 
than  that  authorized  in  writing  by  the 
General  Counsel  of  the  Board. 

11.  Section  261.17  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (b)  introductory  text,  and  (b)(3)  to 
read  as  follows: 

§  261 .1 7    Confidential  commercial  or 
financial  Information. 

(a)  *  *  *  (1)  The  Secretary  shall 
notify  a  submitter  of  any  request  made 
pursuant  to  the  Freedom  of  Information 
Act  under  §  261.9  and  5  U.S.C.  552,  for 
access  to  all  or  a  portion  of  information 
provided  to  the  Board  by  the  submitter, 
if: 
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(b)  *  *  *  The  notice  given  to  the 
submitter  upon  a  request  for 
confidential  information  pursuant  to 
paragraph  (a)  of  this  section  shall: 

***** 

(3)  Give  the  submitter  a  reasonable 
opportunity,  not  to  exceed  ten  working 
days  from  Uie  date  of  oral  notice  or,  if 
no  oral  notice  is  given,  ten  working  days 
fi-om  the  date  of  written  notice,  to 
submit  written  objections  to  disclosure 
of  the  information;  and 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  21, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  96-4341  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-NM-161-AD] 

Airworthiness  Directives;  Airbus  Modei 
A300  B2  and  B4  Series  Airplanes, 
Excluding  Modei  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  B2  and  B4 
series  airplanes.  This  proposal  would 
require  measurements  of  the  thickness 
of  the  inner  skin  of  the  longitudinal  lap 
joint  from  the  inside  of  the  fuselage  at 
certain  stringers.  The  proposed  AD 
would  also  require  inspections  to  detect 
stress  corrosion  cracking  in  the  subject 
area,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  reports  of 
corrosion  cracking  found  in  the  skin  at 
the  longitudinal  lap  joint  at  certain 
stringers  of  the  fuselage,  which  was 
caused  by  the  increased  stress  level  in 
the  subject  area  when  it  was  reworked 
beyond  certain  limits.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  stress 
corrosion  cracking  which,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  rapid 
depressurization  of  the  airplane. 
DATES:  Comments  must  be  received  by 
April  8,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport  - 


Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
161-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  rhay  be  obtained  from 
Airbus  Industrie^  1  Rond  Point  Maurice 
BeUonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-^056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-161-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 


95-NM-161-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  B2  and  B4  series  airplanes. 
The  DGAC  advises  that,  during  regularly 
scheduled  maintenance  of  two  in- 
service  airplanes,  significant  skin 
cracking  was  found  in  the  longitudinal 
lap  joint  at  stringer  57  between  frames 
67  and  68  of  the  fuselage.  One  of  the 
airplanes  had  accumulated  23,893  total 
flight  hours  and  22,936  total  flight 
cycles.  The  other  airplane  had 
accumulated  28,957  total  flight  hours 
and  23,574  total  flight  cycles. 

Investigation  revealed  that  the  subject 
area  on  these  airplanes,  including  the 
longitudinal  lap  joint  at  stringer  52,  had 
been  reworked  to  remove  corrosion. 
However,  the  rework  removed  far  more 
material  than  that  allowed  by  the 
Structural  Repair  Manual  (SRM).  Such 
reduction  in  the  thickness  of  the 
material  increases  the  stress  level  in  the 
skin.  This  condition,  in  conjuction  with 
a  corrosive  environment,  renders  the 
subject  area  susceptible  to  stress 
corrosion  cracking.  Stress  corrosion 
cracking  in  the  longitudinal  lap  joints  of 
the  fuselage,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  rapid  depressurization  of  the 
airplane. 

Airbus  has  issued  All  Operator  Telex 
(AOT)  AOT  53-05.  Revision  1,  dated 
August  16,  1993.  The  AOT  describes 
procedures  for  measurements  of  the 
thickness  of  the  inner  skin  of  the 
longitudinal  lap  joint  from  the  inside  of 
the  fuselage  at  stringer  57  between 
frames  65  and  72,  and  at  stringer  52 
(left-  and  right-hand)  between  frames  58 
and  65.  The  measurement  involves 
using  an  ultrasonic^thickness 
measurement  method.  The  AOT  also 
describes  procedures  for  high  frequency 
eddy  current  (HFEC)  inspections  to 
detect  cracking  in  the  subject  area.  The 
DGAC  classified  this  AOT  as  mandaton,- 
and  issued  French  airworthiness 
directive  93-150-147(8),  dated 
September  1, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 


of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
IXiAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
typ)e  design,  the  proposed  AD  would 
require  measurements  of  the  thickness 
of  the  inner  skin  of  the  longitudinal  lap 
joint  from  the  inside  of  the  fuselage  at 
certain  stringers  using  the  ultrasonic 
thickness  measurement  method.  The 
proposed  AD  would  also  require  HFEC 
inspections  to  detect  cracking  in  the 
subject  area.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  AOT  described 
previously.  If  any  crack  is  found  or  if 
the  thickness  of  the  inner  skin  is  less 
than  or  equal  to  certain  limits,  it  would 
be  required  to  be  repaired  in  accordance 
with  a  method  approved  by  the  FAA. 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$32,640,  or  $1,920  per  airplane. 

The  cost  impact  figure  aiscussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator*'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FRll034[Februar>'26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided, under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  , 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g)  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  95-NFM-161-Ab. 

Applicability:  Model  A300  B2  and  B4 
series  airplanes,  excluding  Model  A300-600 
series  airplanes;  manufacturer  serial  numbers 
003  through  156  inclusive;  on  which  Airbus 
Modification  2611  has  not  been  installed; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
,  accomplished  previously. 

To  prevent  stress  corrosion  cracking  in  the 
longitudinal  lap  joints  of  the  fuselage,  which 
could  result  in  rapid  depressurization  of  the 
airplane,  accomplish  the  following: 

Note  2:  Any  of  the  inspections  and 
measurements  required  by  this  AD  that  were 
performed  before  the  effective  date  of  this  AD 
in  accordance  with  Airbus  All  Operator 
Telex  (AOT)  53-05  (original  issue),  dated 
August  16, 1995,  are  considered  acceptable 
for  compliance  with  the  applicable 
requirements  of  this  AD. 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with  Airbus 
All  Operator  Telex  (AOT)  53-05,  Revision  1, 
dated  August  16, 1993. 

(1)  Measure  the  thickness  of  the  inner  skin 
of  the  longitudinal  lap  joint  from  the  inside 


of  the  fuselage  at  stringer  57  between  frames 
65  and  72  using  the  ultrasonic  thickness 
measurement  method,  in  accordance  with  the 
AOT.  If  the  thickness  is  less  than  or  equal  to 
the  limits  specified  in  the  AOT,  prior  to 
further  flight,  repair  the  longitudinal  lap  joint 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate. 

(2)  Perform  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  cracking  of  the 
longitudinal  lap  joint  at  stringer  57  between 
frames  65  and  72,  in  accordance  with  the 
AOT.  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  the  longitudinal  lap  joint 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD  in  accordance  with  Airbus 
AOT  53-05,  Revision  1,  dated  August  16, 
1993. 

(1)  Measure  the  thickness  of  the  inner  skin 
of  the  longitudinal  lap  joint  from  the  inside 
of  the  fuselage  at  stringer  52  (left-  and  right- 
hand)  between  frames  58  and  65  using  the 
ultrasonic  thickness  measurement  method,  in 
accordance  with  the  AOT.  If  the  thickness  is 
less  than  or  equal  to  the  limits  specified  in 
the  AOT,  prior  to  further  flight,  repair  the 
longitudinal  lap  joint  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

(2)  Perform  a  HFEC  inspection  to  detect 
cracking  of  the  longitudinal  lap  joint  at 
stringer  52  (left-  and  right-hand)  between 
frames  58  and  65,  in  accordance  with  the 
AOT.  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  the  longitudinal  lap  joint 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch.  ANM- 
113. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
22.  1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-4509  Filed  2-27-96;  8:45  am] 
BILUNG  CODE  4910-i;MJ 


DEPARTMErfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-113-F0RJ 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the 
Pennsylvania  regulatory  program 
(hereinafter  the  "Pennsylvania 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  revisions  to  the  Pennsylvania 
rules  pertaining  to:  Surface  and 
undergroimd  mining — definitions, 
incidental  coal  extraction,  permit 
approval,  permit  renewal,  coal 
exploration,  and  bonding;  surfacing 
mining — ground  and  surface  water 
permit  application  information, 
operation  and  reclamation  plans,  and 
environmental  protection  performance 
standards;  anthracite  coal  mining — 
permit  applications,  environmental 
protection  performance  standards,  bank 
removal  and  reclamation  standards, 
refuse  removal  standards,  coal 
preparation  facilities,  and  underground 
mines;  imderground  mining  of  coal  and 
coal  preparation  plants— erosion  and 
sedimentation  control  standards, 
information  requirements,  performance 
standards,  impoundments,  subsidence 
control,  and  coal  preparation;  and  coal 
refuse  disposal — permit  applications 
and  performance  standards.  The 
amendment  is  intended  to  revise  the 
Pennsylvania  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  March  29, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  v^rill  be  held 
on  March  25, 1996.  Requests  to  speak  at 
the  hearing  must  be  received  by  4  p.m., 
E.S.T.  on  March  14, 1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Robert 
J.  Biggi,  Director,  at  the  address  listed 
below. 

Copies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 


public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays-  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Harrisburg  Field  Office. 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Harrisburg  Transportation  Center, 
Third  Floor,  Suite  3C,  4th  and  Market 
Streets,  Harrisburg,  PA  17101, 
Telephone:  (717)  782-1036. 
Maryland  Bureau  of  Mines,  160  South 
Water  Street.  Frostburg,  Maryland 
21532,  Telephones  (301)  689-4136. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Telephone:  (717)  782- 
4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania 
Program 

On  July  31, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background 
information  on  the  Pennsylvania 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  can  be 
found  in  the  July  31,  1982.  Federal 
Register  (47  FR  33050).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  938.11,  938.12, 
938.15,  and  938.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  January  23,  1996, 
(Administrative  Record  No.  PA-838.00) 
Pennsylvania  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  in  response  to  the  required 
program  amendments  at  30  CFR 
938.16(g)  through  (ii)  with  the  exception 
of  (h).  The  provisions  of  the  regulations 
that  Pennsylvania  purposes  to  amend 
are  found  at  sections  86-90  of  its  Coal 
Mining  Regulations.  They  were 
published  in  the  Pennsylvania  Bulletin 
on  December  16. 1995  (vol.  25,  no.  50). 
Due  to  the  voluminous  nature  of  the 
proposed  changes,  they  will  be 
summarized  to  the  extent  possible. 

Chapter  86 — Surface  and  Underground 
Mining:  General 

At  section  86.1 — Definitions, 
Pennsylvania  proposes  to  add  the 
following  definitions: 

"Cumulative  Measurement  Period" — 
for  piuposes  of  section  86.5  (relating  to 
the  extraction  of  coal  incidental  to 
noncoal  surface  mining),  the  period  of 
time  over  which  both  cumulative 


production  and  cumulative  revenue  are 
measured. 

"Cumulative  Production" — for 
purposes  of  section  86.5,  the  total 
tonnage  of  coal  or  other  minerals 
extracted  from  a  mining  area  during  the 
cumulative  measurement  period. 

"Cumulative  Revenue" — for  purposes 
of  section  86.5,  the  total  revenue 
derived  from  the  sale  of  coal  or  other 
minerals  and  the  fair  market  of  coal  or 
other  minerals  transferred  or  used,  but 
not  sold,  during  the  cumulative 
measurement  period. 

"MSHA"— the  Mine  Safety  and 
Health  Administration,  United  States 
Department  of  Labor. 

"Mining  Area" — for  purposes  of 
section  86.5.  an  individual  excavation 
site  or  pit  from  which  coal,  other 
minerals,  and  overburden  are  removed. 

"Other  Minerals" — for  purposes  of 
section  86.5,  a  commercially  valuable 
substance  mined  for  its  mineral  value, 
excluding  coal,  topsoil,  waste  and  fill 
material. 

"Surface  Mining  Activities" — added 
to  the  existing  definition  of  this  term  is 
the  inclusion  of  the  construction  of  a 
road  or  similar  disturbance  for  any 
purpose  related  to  a  surface  mining 
activity,  including  that  of  moving  or 
walking  a  dragline  or  other  equipment 
or  for  the  assembly  or  disassembly  or 
staging  of  equipment. 

At  section  86.5 — Extraction  of  Coal 
Incidental  to  Noncoal  Surface  Mining, 
Pennsylvania  proposes  to  require  that  a 
person  who  intends  to  extract  coal 
incidental  to  the  extraction  of  other 
minerals  must  do  so  imder  the 
provisions  of  a  noncoal  surface  mining 
permit  and  subject  to  the  regulations 
specified  in  this  section.  Certain 
exemptions  apply.  The  operator  shall 
select  and  consistently  use  one  of  two 
identified  methods  for  determining  the 
beginning  of  the  cvunulative 
measurement  period.  A  request  for 
exemption  must  be  filed  by  the  operator 
prior  to  the  extraction.  If  extraction  has 
begun,  the  operator  must  file  a  request 
by  February  14.  1996.  Public  notice 
requirements  must  be  met  by  both  the 
operator  and  the  Department  of 
Environmental  Protection  (PADEP).  A 
request  for  exemption  must  include 
certain  information  including,  but  not 
limited  to,  name  and  address  of 
applicant;  list  of  minerals  to  be 
extracted;  estimates  of  annual 
production,  revenues,  and  fair  market 
values  of  coal;  maps  of  the  mining  area; 
evidence  of  publication  of  public  notice; 
and  other  pertinent  information.  The 
PADEP  will  approve  the  request  for 
exemption  if  certain,  specified  criteria 
are  satisfied.  A  person  whose  request 
has  been  approved  must  conduct 


operations  in  accordance  with  the 
approved  request,  file  an  annual  report, 
maintain  certain  information,  and 
comply  with  notification  provisions. 
Stockpiling  of  coal  will  be  considered  if 
certain  provisions  are  met. 

At  section  86.37 — Criteria  for  Permit 
Approval  or  Denial,  Pennsylvania 
proposes  at  subsection  (b)  to  prohibit  an 
incremental  phase  approval  of  a  permit 
if  PADEP  has  already  issued  an 
incremental  phase  approval  for  the  area 
to  another  permittee,  except  for  an  area 
used  for  access  or  haul  roads. 

At  section  86.55 — Permit  Renewals: 
General  Requirements,  Pennsylvania 
proposes  at  subsection  (c)  to  require  that 
if  a  permittee  provides  a  written  notice 
to  PADEP  under  subsection  (i),  the 
notice  shall  be  filed  at  least  180  days 
before  the  expiration  date  of  the  permit. 
At  subsection  (g)(6),  a  permit  will  not  be 
renewed  if  the  permittee  has  failed  to 
provide  evidence  of  having  liability 
insurance.  At  subsection  (i),  the 
permittee  may  provide  written  notice  in 
lieu  of  submitting  a  complete 
application  for  renewal  and  providing 
public  notice  if  certain  conditions  are 
met  pertaining  to  coal  extraction, 
preparation,  refuse  disposal,  and 
treatment  facilities.  At  subsection  (j),  if 
a  permittee  has  provided  written  notice 
as  specified  in  subsection  (i)  and 
determines  prior  to  the  permit 
expiration  date  that  coal  extraction, 
preparation,  or  disposal  will  occur  or 
treatment  facilities  will  be  required  after 
the  expiration  date,  a  renewal 
application  shall  be  submitted. 

At  section  86.133 — General 
Requirements  for  Coal  Exploration, 
Pennsylvania  proposes  at  subsection  (g) 
to  add  the  requirement  that  a  person 
who  conducts  coal  exploration  by 
means  of  boreholes  or  coreholes  meet 
the  requirements  of  sections  89.54  and 
89.83. 

At  section  86.134 — Coal  Exploration 
Performance  and  Design  Standards, 
Pennsylvania  proposes  at  subsection  (8) 
to  require  that  each  exploration  hole, 
borehole,  well,  "or  other  underground 
opening  meet  the  requirements  of 
sections  87.93,  89.54,  and  89.83. 

At  section  86.156 — Form  of  the  Bond. 
Pennsylvania  proposes  at  subsection  (b) 
to  require  banks  and  other  institutions 
to  certifi,'  that  they  will  notify  the  State 
of  any  action  filed  alleging  the 
insolvency  or  bankruptcy  of  the 
permittee.  The  word  "supervision"  is 
replaced  by  "suspension." 

At  section  86.175— Schedule  for 
Release  of  Bonds,  Pennsylvania 
proposes  at  subsection  (b)(3)  for 
underground  mines  and  coal 
preparation  plants  to  permit  release  of 
an  additional  amount  of  bond  on  the 
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permit  area  or  designated  phase  upon 
completion  and  approval  of  FADE?  of 
Stage  2  reclamation  but  retaining  an 
amount  sufficient  to  cover  the  cost  of 
reestablishing  vegetation  and 
reconstructing  drainage  structures. 

At  section  86.182 — Procedures. 
Pennsylvania  proposes  at  subsection  (e) 
to  use  funds  collected  from  bond 
forfeiture  to  complete  the  reclamation 
plan,  or  remaining  portion  thereof.  At 
subsection  (f),  if  the  forfeited  amount  is 
insufficient,  the  operator  is  liable  for 
remaining  costs.  If  the  forfeited  amoiuit 
is  more  than  necessary,  the  excess  funds 
shall  be  used  for  certain  purposes 
specified  in  the  statutes. 

At  section  86.193 — ^Assessment  of 
Qvil  Penalty — ^Pennsylvania  proposes  to 
delete  subsection  (h)  which  provided  for 
the  assessment  of  a  penalty  against 
corporate  officers,  directors,  or  agents  as 
an  alternative  to,  or  in  combination 
with,  other  penalty  actions. 

Chapter  87— Surface  Mining  of  Coal 

At  section  87.1 — Definitions, 
Pennsylvania  proposes  to  revise  the 
definition  of  "Surface  Mining 
Activities"  to  include  the  construction 
of  a  road  or  similar  disturbance  for  any 
purpose  related  to  a  surface  mining 
activity,  including  that  of  moving  or 
walking  a  dragline  or  other  equipment, 
or  for  the  assembly  or  disassembly  or 
staging  of  equipment. 

At  section  87.45 — Groimdwater 
Information,  Pennsylvania  proposes  at 
subsection  (a)(4)  to  specify  minimum 
water  quality  descriptions. 

At  section  87.46 — Siirface  Water 
Information,  Pennsylvania  proposes  at 
subsection  (b)(3)  to  require  that  water 
quality  data  show  conductance 
corrected  to  25  degrees  C.  and  total 
aluminum  in  milligrams  per  liter. 

At  section  87.54 — ^Maps,  Cross 
Sections,  and  Related  Information,  and 
section  87.65 — Maps  and  Plans, 
Pennsylvania  proposes  at  subsections 
(b)  that  to  prepare  and  certify  maps  and 
cross  sections,  a  qualified,  professional 
geologist  also  be  registered. 

At  section  87.69 — ^Protection  of 
Hydrologic  Balance,  Pennsylvania 
proposes  at  sections  (b)  (4)  and  (5]  to 
require  that  each  permit  application 
contain  a  plan  which  identifies 
monitoring  locations  and  sampling 
frequency,  and  logically  relate  to  tbe 
determination  of  probable  hydrologic 
consequences  (PHC).  The  determination 
must  address  certain,  specified 
parameters. 

At  section  87.73 — ^Dams,Ponds, 
Embankments,  and  Impoimdments — 
Pennsylvania  is  proposing  at  subsection 
(c)(1)  that  a  detailed  design  plan  for  a 
structure  be  prepared  with  assistance,  as 


necessary  from  experts  in  related  fields 
when  impoundments  meet  or  exceed 
prescribed  size  classifications.  For 
impoundments  not  meeting  the  size 
classification,  the  plan  shall  be  prepared 
by  a  qualified  registered  professional 
engineer  or  qualified  registered  land 
surveyor.  An  impounding  structure 
constructed  of  coal  refuse  or  used  to 
impound  coal  refuse  may  not  be 
retained  permanently  unless  it  develops 
into  a  fill  meeting  certain  construction 
requirements. 

At  section  87.92 — Signs  and  Markers. 
Pennsylvania  proposes  at  subsection  (g) 
to  require  that  ground  and  surface  water 
monitoring  locations  and  sampling 
points  used  to  obtain  background 
information  be  clearly  marked  and 
identified.  Marking  requirements  may 
be  waived  for  aesthetic  reasons. 

At  section  87.93 — Casing  and  Sealing 
of  Drilled  Holes,  Pennsylvania  proposes 
at  subsection  (d)  to  reference  the  Oil  and 
Gas  Act. 

At  section  87.102— Hydrologic 
Balance:  Effluent  Standards, 
Pennsylvania  is  proposing  at  subsection 
(a)  to  change  certain  groups  of  effluent 
criteria. 

At  section  87.108 — Hydrologic 
Balance:  Sedimentation  Ponds, 
Pennsylvania  is  proposing  at  subsection 
(c)  to  require  the  sedimentation  ponds 
be  maintained  until  the  disturbed  area 
has  been  stabilized  and  revegetated.  The 
ponds  may  not  be  removed  sooner  than 
two  years  after  the  last  augmented 
seeding,  unless  PADEP  finds  that  the 
disturbed  area  has  been  sufficiently 
revegetated  and  stabilized. 

At  section  87.112 — Impoimdments — 
Design,  Construction,  and  Maintenance, 
Pennsylvania  proposes  at  subsection  (b) 
to  require  a  minimum  static  safety  factor 
of  1.3.  At  subsection  (b)(1), 
impoundments  exceeding  certain 
classification  sizes  shall  be  designed 
with  assistance,  as  necessary,  from 
experts  in  related  fields.  Impoimdments 
not  meeting  the  classification  size  shall 
be  designed  and  certified  by  a  qualified 
registered  professional  engineer  or 
qualified  registered  professional  land 
surveyor.  Each  impoundment  must  be 
certified.  At  subsection  (d), 
impoundments  that  require  a  permit  or 
meet  the  classification  size  are  subject  to 
periodic  inspections  by  a  qualified 
registered  professional  engineer. 
Impoundments  not  requiring  a  permit  or 
not  meeting  the  classification  size  are 
subject  to  the  same  periodic  inspections 
but  the  inspection  may  be  made  by  a 
qualified  registered  professional  land 
surveyor.  Both  the  engineer  and  land 
surveyor  must  be  experienced  in  the 
construction  of  impoundments.  At 
subsection  (f).  PADEP  may  consider 


Mine  Safety  and  Health 
Administration's  (MSHA)  review  for 
impoundments.  However.  PADEP  will 
review  impoundments  in  certain  cases. 

At  section  87.116 — Hydrologic 
Balance:  Groundwater  Monitoring, 
Pennsylvania  proposes  at  subsection  (b) 
to  specify  minimum  monitoring 
standards  and  parameters  and  require 
that  results  be  reported  every  three 
months  for  each  location.  At  subsection 
(d).  PADEP  may  require  that  the 
operator  conduct  monitoring  and 
reporting  more  fi«quently  and  to 
monitor  additional  parameters. 

At  section  87.117 — Hydrologic 
Balance:  Surface  Water  Monitoring. 
Pennsylvania  proposes  to  require  that 
surface  water  be  monitored  for 
parameters  that  relate  to  the  suitability 
of  the  surface  water  for  current  and 
approved  postmining  land  uses  and  to 
specify  minimum  monitoring  standards 
and  parameters.  Results  are  to  be 
reported  every  three  months  for  each 
location.  At  subsection  (b),  PADEP  may 
require  that  the  operator  conduct 
monitoring  and  reporting  more 
frequently  and  to  monitor  additional 
parameters. 

At  section  87.125 — Use  of  Explosives, 
Pennsylvania  proposes  at  subsection  (a) 
to  clarify  the  notification  procedures  for 
operators  pertaining  to  preblasting 
surveys. 

At  section  87.127 — Use  of  Explosives: 
Surface  Blasting  Requirements, 
Pennsylvania  proposes  at  subsection 
(e)(2)  to  require  that  PADEP  specify 
lower  maximum  allowable  airblast 
levels  than  prescribed  to  prevent 
damage.  At  subsection  (h),  maximum 
peak  particle  velocity  standards  are 
specified.  At  subsection  {i)(2), 
exceptions  to  the  maximum  peak 
particle  velocity  limitations  are 
specified  pertaining  to  waivers  for 
structures  located  on  the  permit  area.  At 
subsection  (j),  the  detonation  formula  is 
changed  to  W=(D/Ds)  squared,  where  Ds 
equals  the  scaled  distance  factor.  At 
subsection  (k).  the  seismograph  record 
within  30  days  becomes  part  of  the  blast 
record  and  shall  be  analyzed  by  an 
independent  qualified  party.  At 
subsection  (p),  a  blast  level  chart  is 
provided  to  determine  the  maximum 
allowable  ground  vibration.  The 
operator  is  required  to  provide  a 
seismograph  record  for  each  blast.  The 
vibration  frequency  must  be  displayed 
and  analyzed  over  a  specified  frequency 
range.  The  permittee  is  required  to 
obtain  PADEP  approval  of  the  analytical 
method  used  before  application. 

At  section  87.129 — Use  of  Explosives: 
Records  of  Blasting  Operations, 
Pennsylvania  proposes  at  subsection  (4) 
to  add  public  buildings  and  other 


structures  to  the  list  of  structures  for 
which  direction  and  distance  must  be 
measured. 

At  section  87.131 — Disposal  of  Excess 
Spoil,  Pennsylvania  proposes  at 
subsection  (n)  to  require  that  the 
inspecting  engineer's  report  certify  that 
the  fill  has  been  maintained  in 
accordance  with  the  approved  design,  in 
accordance  with  the  approved  plan,  and 
in  accordance  with  all  applicable 
performance  standards.  The  report  shall 
also  contain  any  appearances  of 
instability,  structural  weakness  and 
other  hazardous  conditions. 

At  section  87.136 — Disposal  of 
Noncoal  Waste,  Pennsylvania  proposes 
to  require  that  noncoal  waste  disposal 
be  conducted  in  accordance  with  the 
SoUd  Waste  Management  Act  and 
related  regulations. 

At  section  87.138 — Protection  of  Fish, 
Wildlife  and  Related  Environmental 
Values,  Pennsylvania  proposes  at 
subsection  (c)  to  prohibit  surface  mining 
activity  which  would  result  in  the 
unlawful  taking  of  a  golden  or  bald 
eagle,  its  nest,  or  eggs.  Upon  notification 
that  a  nest  is  within  the  permit  area, 
PADEP  is  required  to  consult  with 
appropriate  agencies  to  determine 
whether  and  under  what  conditions  the 
operator  may  proceed. 

Chapter  88 — Anthracite  Coal 

At  section  88.24 — Geology, 
Pennsylvania  proposes  at  subsection 
(b)(4)  to  require  that  chemical  analyses 
identify  coal  and  overburden  that  may 
contain  acid-forming  or  toxic-forming 
materials  to  determine  their  content  and 
include  total  sulfur.  A  waiver  may  be 
granted  if  PADEP  makes  a*vvTitten 
determination  that  other  equivalent 
information  is  available. 

At  section  88.25 — Groundwater. 
Pennsylvania  proposes  at  subsection 
(a)(4)  to  specify  minimum  water  quality 
descriptions. 

At  section  88.26 — Surface  Water 
Information.  Pennsylvania  proposes  at 
subsection  (b)(2)  to  specify  that  water 
quality  data  show  specific  conductance 
corrected  to  25  degrees  C.  and  total 
aluminum  in  milligrams  per  liter. 

At  section  88.31 — Maps  and  Plans 
and  section  88.44 — Operation  Maps  and 
Operation  Plans,  Pennsylvania  proposes 
at  subsection  (b)  that  the  qualified 
professional  geologist  be  registered. 

At  section  88.49— Protection  of 
Hydrologic  Balance.  Pennsylvania 
proposes  at  subsection  (b)(2)  to  require 
that  the  ground  and  surface  water 
quality  and  quantity  data  plan  be  done 
in  accordance  with  prescribed 
regulations  and  identify  monitoring 
locations,  and  sampling  frequency  and 
logically  relate  to  the  determination  of 


PHC.  At  subsection  (b)(3),  the 
determination  must  address  certain, 
specified  parameters. 

At  section  88.82 — Signs  and  Markers. 
Pennsylvania  proposes  at  subsection  (c) 
to  require  that  ground  and  surface  water 
monitoring  locations  and  sampling 
points  used  to  obtain  background 
information  be  clearly  marked  and 
identified.  Marking  requirements  may 
be  waived  for  aesthetic  reasons. 

At  section  88.83— Sealing  of  Drilled 
Holes:  General  Requirements, 
Pennsylvania  proposes  at  subsection  (d) 
to  reference  the  Oil  and  Gas  Act. 

At  section  88.92— Hydrologic 
Balance:  Effluent  Standards. 
Pennsylvania  proposes  at  subsection  (a) 
to  change  certain  groups  of  effluent 
criteria. 

At  section  88.102— Hydrologic 
Balance:  Dams,  Ponds,  Embankments, 
and  Impoundments,  Pennsylvania 
proposes  at  subsection  (b)  to  require  a 
minimum  static  safety  factor  of  1.3. 

At  section  88.105— Hydrologic 
Balance:  Groundwater  Monitoring, 
Pennsylvania  proposes  at  subsection  (b) 
to  specify  minimum  monitoring 
standards  and  parameters  and  require 
that  results  be  reported  every  three 
months  for  each  location.  At  subsection 
(c),  PADEP  may  require  that  the 
operator  conduct  additional  hydrologic 
tests.  At  subsection  (d).  PADEP  may 
require  that  the  operator  conduct 
monitoring  and  reporting  more 
frequently  and  to  monitor  additional 
parameters. 

At  section  88.106 — Hydrologic 
Balance:  Surface  Water  Monitoring, 
Pennsylvania  proposes  at  subsection  (a) 
to  require  that  surface  water  be 
monitored  for  parameters  that  relate  to 
the  suitability  of  the  surface  water  for 
current  and  approved  postmining  land 
uses  and  to  specify  minimum 
monitoring  standards  and  parameters. 
Results  are  to  be  reported  ever}'  three 
months.  At  subsection  (b),  PADEP  may 
require  the  operator  to  conduct 
monitoring  and  reporting  more 
frequently  and  to  monitor  additional 
parameters. 

At  section  88.182— Signs  and 
Markers.  Pennsylvania  proposes  at 
subsection  (b)  to  require  that  ground 
and  surface  water  monitoring  locations 
and  sampling  points  used  to  obtain 
background  information  be  clearly 
marked  and  identified.  Marking 
requirements  may  be  waived  for 
aesthetic  reasons. 

At  section  88.187— Hydrologic 
Balance:  Effluent  Standards. 
Pennsylvania  proposes  at  subsection  (a) 
to  change  certain  groups  of  effluent 
criteria. 


At  section  88.197— Hydrologic 
Balance:  Ponds,  Eml>ankments  and 
Impoundments,  Pennsylvania  proposes 
at  subsection  (b)  to  require  a  minimum 
static  safety  factor  of  1.3. 

At  section  88.201— Hydrologic 
Balance:  Groundwater  Monitoring. 
Pennsylvania  proposes  at  subsection  (b) 
to  require  minimum  monitoring 
standards  and  parameters  and  require 
that  results  be  reported  every  three 
months  for  each  location.  At  subsection 
(c),  PADEP  may  require  that  the 
operator  conduct  additional  hydrologic 
tests.  At  subsection  (d).  PADEP  may 
require  that  the  operator  conduct 
monitoring  and  reporting  more 
frequently  than  every  three  months  and 
to  monitor  additional  parameters. 

At  section  88.202— Hydrologic 
Balance:  Surface  Water  Monitoring. 
Pennsylvania  proposes  to  require  that 
surface  water  be  monitored  for 
parameters  that  relate  to  the  suitability 
of  the  surface  water  for  current  and 
approved  postmining  land  uses  and  to 
specify  minimum  monitoring  standards 
■and  parameters.  Results  are  to  be 
reported  every  three  months  for  each 
location.  At  subsection  (b).  PADEP  may 
require  that  the  operator  conduct 
monitoring  and  reporting  more 
frequently  and  to  monitor  additional 
parameters. 

At  section  88.282— Signs  and 
Markers.  Pennsylvania  proposes  at 
section  (c)  to  require  that  ground  and 
surface  water  monitoring  locations  and 
sampling  points  used  to  obtain 
background  information  be  clearly 
marked  and  identified.  Marking 
requirements  may  be  waived  for 
aesthetic  reasons. 

At  section  88.283— Sealing  of  Drilled 
Holes:  General  Requirements, 
Pennsylvania  proposes  at  section  (d)  to 
reference  the  Oil  and  Gas  .\ct. 

At  section  88.284 — Sealing  of  Drilled 
Holes  and  Exploratory  Openings. 
Pennsylvania  proposes  to  require  that 
drilled  holes  and  boreholes  to  be  used 
to  return  coal  refuse  to  abandoned 
underground  workings  and  wells  to  be 
used  to  monitor  groundwater  conditions 
be  temporarily  sealed  before  used  and 
protected  during  use. 

At  section  88.292— Hydrologic 
Balance:  Effluent  Standards. 
Pennsylvania  proposes  at  subsection  (a) 
to  change  certain  groups  of  effluent 
criteria. 

At  section  88.302— Hydrologic 
Balance:  Dams.  Ponds  Embankments 
and  Impoundments.  Pennsylvania 
proposes  at  subsection  (b)  to  require  a 
minimum  static  safety  factor  of  1  3. 

At  section  88.305— Hydrologic 
Balance:  Groundwater  Monitoring. 
Pennsylvania  proposes  at  subsection  (b) 
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to  specify  minimum  monitoring 
standards  and  parameters  and  require 
that  results  be  reported  every  three 
months  for  each  location.  At  subsection 
(c),  FADE?  may  require  that  the 
operator  conduct  additional  hydrologic 
tests.  At  subsection  (d),  PAOEF  may 
require  that  the  operator  conduct 
monitoring  and  reporting  more 
frequently  and  to  monitor  additional 
parameters. 

At  section  88.306 — Hydrologic 
Balance:  Surface  Water  Monitoring. 
Pomsylvania  proposes  at  subsection  (a) 
to  require  that  surface  wato'  be 
monitored  for  parameters  that  relate  to 
the  suitabihty  of  the  surfiace  water  for 
current  and  approved  postmining  land 
uses  and  to  specify  minimum 
monitoring  standuds  and  parameters. 
Results  are  to  be  reported  every  three 
months.  At  subsection  (b),  PAOEF  may 
require  the  operator  to  conduct       i 
monitoring  and  reporting  more 
frequently  and  to  monitor  additional 
parameters. 

At  section  88.321— Disposal  of 
Noncoal  Wastes,  Pennsylvania  proposes 
to  require  that  noncoal  waste  disposal 
be  conducted  in  accordance  with  the 
Solid  Waste  Management  Act  and 
related  regulations.  Certain  waste 
materials  with  low  ignition  points  may 
not  be  deposited  on  or  near  a  coal  refuse 
disposal  pile. 

At  section  88.381 — General 
Requirements,  Pennsylvania  proposes  to 
require  at  subsection  (c)(7)  that 
monitoring  plans  be  presented  in 
accordance  with  certain,  specified 
regulations.  * 

At  section  88.491 — Minimiun      j 
Requirements  for  Information  on 
Environmental  Resources,  Pennsylvania 
proposes  at  subsection  (c)(l)(iv)  to 
specify  minimum  water  quality 
description.  At  subsection  (d)(2)(ii), 
water  quality  data  must  show  specific 
conductance  corrected  to  25  degrees  C.,' 
total  aluminum  in  milligrams  per  Uter, 
and  other  information  PADEP 
deteimines  to  be  relevant.  At  subsection 
(j).  the  referenced  qualified  professional 
geologist  must  be  registered  and  maps 
and  plans  mast  be  prepared  with 
assistance,  as  necessary,  from  experts  in 
related  fields. 

At  section  88.492 — Minimum      j 
Requirements  for  Reclamation  and 
Operation  Plan,  Pennsylvania  proposes 
at  subsection  (d)(2)(iii)  to  require  that 
the  plan  identify  monitoring  locations 
and  sampling  fi«quency,  and  logically 
relate  to  the  determination  of  PHC.  At 
subsection  d(3),  the  determination  shall 
address  the  parameters  measured  in 
accordance  with  section  88.491.      , 


Chapter  89 — Underground  Mining  of 
Coal  and  Coal  Preparation  Facilities 

At  section  89.24 — Sedimentation 
Ponds,  Pennsylvania  proposes  at 
subsection  (c)  to  require  that 
sedimentation  ponds  be  maintained 
imtil  the  disturbed  areas  has  been 
stabilized  and  revegetated.  The  ponds 
may  not  be  removed  sooner  than  two 
years  after  the  last  augmented  seeding, 
unless  PADEP  finds  that  the  disturbed 
area  has  been  sufficiently  revegetated 
and  stabilized. 

At  section  89.34 — Hydrology, 
Pennsylvania  proposes  at  subsection 
(a)(1)  to  specify  minimum  water  quality 
descriptions,  and  to  specify  the 
standards  for  the  groundwater 
monitoring  plan.  At  (a)(2),  specific 
conductance  standards  are  required  and 
the  standards  for  the  surface  water 
monitoring  plan  are  specified. 

At  section  89.51 — Signs  and  Markers, 
Peimsylvanla  proposes  at  subsection  (h) 
to  require  that  ground  and  surface  water 
monitoring  locations  and  sampling 
points  used  to  obtain  backgroiuid 
information  be  clearly  marked  and 
identified.  Meirking  requirements  may 
be  waived  for  aesthetic  reasons. 

At  section  89.52 — Water  Quality 
Standards,  Pennsylvania  proposes  a 
subsection  (c)  to  change  certain  groups 
of  effluent  criteria. 

At  section  89.63 — EKsposal  of  Noncoal 
Wastes,  Pennsylvania  proposes  to 
require  that  noncoal  waste  disposal  be 
conducted  in  accordance  with  the  Solid 
Waste  Management  Act  and  related 
regulations. 

At  section  89.101 — General 
Requirements,  Pennsylvania  proposes  at 
subsection  (a)  to  require  that 
impoundments  exceeding  certain 
classification  sizes  be  designed  with 
assistance,  if  necessary,  from  experts  in 
related  fields.  At  subsection  (b), 
impoundments  which  do  not  meet 
certain  classification  sizes  are  subjected 
to  periodic  inspections  and  certified  by 
specified  registered  professionals.  At 
subsection  (d),  PADEP  may  consider 
MSHA's  review  for  Impoundments. 
However,  PADEP  will  review 
impoimdments  in  certain  cases. 

At  section  89.112 — hnpoimdments, 
Pennsylvania  proposes  to  require  a 
minimiun  static  safety  factor  of  1.3. 
Impoimdments  must  be  certified  that 
certain  conditions  have  been  met. 

At  section  89.141 — Application 
Requirements,  Pennsylvania  proposes  at 
subsection  (d)  to  reference  the  Oil  and 
Gas  Act. 

At  section  89.142— Maps, 
Pennsylvania  proposes  at  subsection  (a) 
to  require  that  major  electric  lines  be 
identified  by  name  or  numerical 
reference. 


At  section  89.143 — Performance 
Standards,  Pennsylvania  proposes  at 
subsection  (b)  to  specify  that  a  piUar 
lying  partially  within  the  support  area 
shaltbe  considered  part  of  the  support 
area  and  be  consistent  with  the  oiher 
support  pillars  in  size  and  pattern. 

At  section  89.144 — Public  Notice, 
Pennsylvania  proposes  at  subsection  (a) 
to  require  that  the  operator  comply  with 
certain,  specified  notification 
procedures. 

At  section  89.172 — Informational 
Requirements,  Pennsylvania  proposes  at 
subsection  (b)  to  specify  that  PADEP 
will  not  issue  a  permit  unless  it  finds, 
in  writing,  that  Uie  activity  will  be 
conducted  in  compliance  with  specified 
performance  standards. 

Chapter  90 — Coa7  Refuse  Disposal 

At  section  90.13 — Groundwater 
Information,  Pennsylvania  proposes  at 
subsection  (1)  to  specify  minimum 
water  quality  descriptions. 

At  section  90.14— Surface  Water 
Information,  Pennsylvania  proposes  at 
subsection  (b)(3)  to  specify  that  water 
quality  data  show  specific  conductance 
corrected  to  25  degrees  C.  and  total 
aluminum  in  milligrams  per  liter. 

At  section  90.35 — Protection  of  the 
Hydrologic  Balance,  Pennsylvania 
proposes  at  subsection  (b)(3)  to  require 
that  the  ground  and  surface  water 
quality  plan  identify  monitoring 
locations  and  sampling  frequencies  and 
logically  relate  to  the  determination  of 
the  PHC. 

At  section  90.39 — ^Ponds, 
Impoundments,  Banks,  Dams, 
Embankments,  Piles  and  Fills, 
Pennsylvania  proposes  at  subsection  (e) 
to  require  that  eadi  plan  provide  for  the 
removal  of  impoun^ents  constructed 
of  or  used  to  impoimd  coal  refuse  as 
part  of  site  reclamation. 

At  section  90.46 — ^Maps,  Pennsylvania 
proposes  at  subsection  (3)  to  require  that 
the  quaUfied  geologist  be  registered. 

At  section  90.92 — Signs  and  Markers, 
Pennsylvania  proposes  at  subsection  (g) 
to  require  that  ground  and  surface  water 
monitoring  locations  and  sampling   - 
points  used  to  obtain  background 
information  be  clearly  marked  and 
identified.  Marking  requirements  may 
be  waived  for  aesthetic  reasons. 

At  section  90.102 — Hydrologi 
Balance:  Water  Qualify  Standards, 
Pennsylvania  propose  at  subsection  (a) 
to  change  certain  groups  of  effluent 
criteria. 

At  section  90.108 — Hydologic 
Balance:  Sedimentation  Ponds, 
Pennsylvania  proposes  at  subsection  (c) 
to  require  that  sedimentation  ponds  not 
be  removed  until  the  disturbed  area  has 
been  stabilized  and  revegetated  and  not 


removed  sooner  than  two  years  after  the 
last  augmented  seeding,  unless  PADEP 
finds  that  the  disturbed  area  has  been 
sufficiently  revegetated  and  stabilized. 
At  section  90.111— Impoundments, 
Pennsylvania  proposes  at  subsection  (7) 
to  require  that  impoundments  which  are 
constructed  of  or  used  to  impoimd  coal 
refuse  be  developed  into  fills  meeting 
specified  construction  requirements. 

At  section  90.112— Dams, 
Embankments  and  Impoundments, 
Pennsylvania  proposes  at  subsection  (b) 
to  require  a  status  safety  factor  of  1.3 
and  impoundments  must  be  certified 
according  to  certain  standards.  At 
subsection  (f),  PADEP  may  consider 
MSHA's  review  for  Impoundments. 
However,  PADEO  will  review 
impoundments  in  certain  cases. 

At  section  90.113 — Coal  Processing 
Waste  Dams  and  Embankments, 
Pennsylvania  proposes  at  subsection  (i) 
to  specify  that  Impoundments 
constructed  of  coal  processing  wastes  or 
used  to  Impound  wastes  not  be  retained 
permanently  as  part  of  the  postmining 
land  use  unless  certain  conditions  are 
met. 

At  section  90.115— Groundwater 
Monitoring,  Pennsylvania  proposes  at 
subsection  (b)  to  specify  minimum 
monitoring  standards  and  parameters 
and  require  that  results  be  reported 
every  three  months  for  every  location. 
At  subsection  (d),  PADEP  may  require 
that  the  operator  conduct  monitoring 
and  reporting  more  frequently  and  to 
monitor  additional  parameters. 

At  section  90.116 — Surface  Water 
Monitoring,  Pennsylvania  proposes  at 
subsection  (a)  to  require  that  surface 
water  be  monitored  for  parameters  that 
relate  to  the  suitabiUty  of  the  surface 
water  for  current  and  approved 
postmining  land  uses  and  to  specify 
minimum  monitoring  standards 
parameters.  Results  are  to  be  reported 
every  three  months  for  each  location.  At 
subsection  (b),  PADEP  may  require  that 
the  operator  conduct  monitoring  and 
reporting  more  frequently  and  to 
monitor  additional  parameters.  . 

At  section  90.120 — ^Permanent 
Postdisposal  Renovation,  Pennsylvania 
proposes  to  require  that  impoundments 
constructed  of  coal  refuse  or  used  to 
impound  coal  refuse  be  developed  into 
fills  meeting  certain  construction 
requirements. 

At  section  90.130 — Coal  Refuse  Dams, 
Pennsylvania  proposes  to  delete  the 
requirement  thatihe  specified  structures 
may  not  be  retained  permanently  as  part 
of  the  approved  postmining  land  use. 

At  section  90.133 — Disposal  of 
Noncoal  Wastes,  Pennsylvania  proposes 
to  require  that  noncoal  waste  disposal 


be  conducted  in  accordance  with  the 
Solid  Waste  Management  Act  and 
related  regulations. 

Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  an  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Conunents  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  E.S.T.  on  March  14, 
1996.  The  location  and  time  of  the 
hearing  will  be  arranged  uith  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 


request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATKM  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  fb)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  bv  OSM.  Under 
sections  503  and  SOS'of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  uroposed  State  regulator, 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (3D  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulator\-  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
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U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant'economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgateid  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
detennination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  938 

Inteigovenunental  relations,  Siu-face 
mining.  Underground  mining. 

Dated:  February  16. 1996. 
AlIniD.Kleiii. 

Assistant  Diiector,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc  96-4430  Filed  2-27-96;  8:45  am] 
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POSTAL  SERVICE 

39CFRPart233  I 

Screening  of  Mail  Reasonably 
Su^wctad  of  Containing  Nonmailable 
Firearms 


AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 


summary:  The  Postal  Service  hereby 
requests  comments  on  its  proposed 
regulation  outlining  the  treatment  of 
mail  which  is  reasonably  suspected  of 
being  dangerous  to  persons  or  property. 
The  rule  also  contains  language  which 
allows  for  the  screening  of  mail 
reasonably  suspected  of  containing 
nonmailable  firearms. 
EFFECTtVE  DATE:  Comments  must  be 
received  on  or  before  March  29, 1996. 
ADDRESSES:  Written  comments  should 
be  directed  to  Qiief  Counsel, 
Enforcement,  Law  Department,  U.S. 
Postal  Service,  Room  6319,  475  L'Enfant 
Plaza  SW,  Washington.  DC  20260-1148. 
Copies  of  all  written  comments  will  be 
available  at  this  address  for  inspection 
and  photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Davis  (202)  268-3076. 
SUPP1.EMENTARY  INFORMATION:  This 
document  creates  a  new  233.11  of  title 
39,  Code  of  Federal  Regulations,  to 
include  the  requirements  for  the 
treatment  of  mail  which  is  reasonably 
suspected  of  being  dangerous  to  persons 
or  property.  This  rule  is  c\irrently 
contained  in  the  Administrative 


Support  Manual  (ASM)  as  part  274,  but 
this  publication  will  make  it  more 
widely  available  to  the  public. 

Sections  233.11(a)  and  (a)(4)  contain 
new  language  which  allows  for  the 
screening  of  mail  reasonably  suspected 
of  containing  nonmailable  firearms. 
Formerly,  part  274  of  the  ASM  allowed 
the  examination  of  mail  only  to  identify 
explosives  or  other  materials  that  would 
pose  a  danger  to  life  or  property.  This 
(proposed)  rule  would  expand  the 
existing  rule  to  permit  screening  for 
nonmailable  firearms  imder  the  same 
restrictions  respecting  mail  privacy  and 
delay. 

The  Postal  Service  has  been  advised 
by  the  Honorable  Pedro  Rosello, 
Governor  of  Puerto  Rico,  that  illegal 
firearms  entering  Puerto  Rico  by  various 
means,  including  the  mails,  pose  a 
serious  threat  to  the  safety  of  citizens  of 
Puerto  Rico.  This  information  has  been 
confirmed  in  meetings  with  the 
Attorney  General  of  Puerto  Rico,  local 
and  federal  law  enforcement  officials, 
and  officials  of  the  U.S.  Department  of 
Justice. 

Practical  and  legal  constraints  limit 
our  ability  to  ensure  that  the  mails  are 
bee  of  nonmailable  firearms.  These 
constraints  were  summarized  in  the 
Federal  Register  at  the  time  the  rule 
permitting  limited  screening  of  mail 
reasonably  suspected  of  containing 
dangerous  matter  was  initially  proposed 
and  remain  applicable  today.  See  55  FR 
29637  (July  20,  1990). 

Taking  tnese  constraints  into  account, 
this  (proposed  rule]  would  authorize  the 
least  intrusive,  least  dilatory  response  to 
credible  situations  where  firearms 
already  declared  "nonmailable"  by 
statute  or  regulation  are  reasonably 
suspected  of  being  in  the  mails. 
Nonmailable  firearms  are  defined  in 
Section  C024.1.0  of  the  Domestic  Mail 
Manual.  They  consist,  primarily,  of 
pistols,  revolvers,  and  other  concealable 
firearms.  Unloaded  rifles  and  shotgims 
are  mailable,  although  the  provisions  of 
the  Gun  Control  Act  of  1968. 18  U.S.C. 
921,  et  seq.  and  regulations  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  apply  to  the  shipment  of  such 
weapons  by  mail  or  otherwise. 

Tne  proposed  rule  would  attempt  to 
balance  the  need  to  protect  personal 
safety,  enforce  existing  laws,  and 
regulations  against  the  mailing  of 
nonmailable  firearms,  and  protect 
personal  privacy  in  the  use  of  the  mails. 
As  envisioned  by  the  proposed  rule, 
when  the  chief  postal  inspector 
determines  that  a  credible  threat  exists 
that  certain  mail  might  contain 
nonmailable  firearms,  the  inspector  may 
authorize  the  use  of  technology  that  is 
capable  of  identifying  mail  containing 


such  firearms  in  order  to  obtain 
probable  cause  for  the  issuance  of  a 
Federal  warrant  to  search  and  seize  such 
mail.  The  rule  would  not  permit  any 
screening  method  that  woiild  involve 
opening  of  sealed  mail  or  the  reading  of 
the  contents  of  correspondence  in 
sealed  mail,  without  the  consent  of  the 
sender  or  addressee  or  under  authority 
of  a  Federal  warrant.  Moreover,  the  only 
screening  which  may  be  authorized 
must  be  limited  to  the  least  quantity  of 
mail  necessary  to  respond  to  the  threat, 
and  the  screening  must  be  performed 
without  avoidable  delay  of  the  mail. 
Any  mail  not  of  sufficient  weight,  for 
example,  to  contain  a  nonmailable 
firearm  will  not  be  screened.  In 
addition,  international  transit  mail  will 
not  be  screened  imless  the  postal 
treaties  are  appropriately  amended. 
Sworn  reports  of  all  screening  methods 
conducted  by,  or  imder  supervision  of. 
the  Postal  Service  would  be  reported  to 
senior  postal  managers. 

In  view  of  the  matters  discussed 
above,  although  exempt  from  the  notice 
and  comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed  rule 
making  by  39  U.S.C.  410(a),  the  Postal 
Service  invites  comments  on  the 
following  proposed  new  section  233.11 
of  title  39,  Code  of  Federal  Regulations. 

List  of  Subjects  in  39  CFR  Part  233 

Law  enforcement,  Postal  Service. 
Accordingly,  title  39  CFR.  part  233,  is 
proposed  to  be  amended  as  follows: 

PART  233— INSPECTION  SERViCB 
INSPECTOR  GENERAL  AUTHORITY 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Audiority:  39  U.S.C.  101,  4C1. 402, 403. 
404,  406,  410,  411.  3005(e](l];  12  U.S.C. 
3401-3422;  18  U.S.C.  981,  1956, 1957,  2254, 
3061;  21  U.S.C.  881;  Inspector  General  Act  of 
1978,  as  amended  (Pub.  L  No.  95-452,  as 
amended),  5  U.S.C.  App.  3. 

2.  Part  233  is  amended  by  adding 
§233.11  as  follows: 

§  233.1 1    Mall  rsasonsbly  suspectad  of 
being  dangerous  to  persons  or  property. 

(a)  Screening  of  mail.  When  the  Chief 
Postal  Inspector  determines  that  there  is 
a  credible  threat  that  certain  mail  may 
contain  bombs,  explosives,  or  other 
material  that  would  endanger  lives  or 
property,  including  firearms  which  are 
not  mailable  imder  section  C024  of  the 
Domestic  Mail  Manual,  the  Chief  Postal 
Inspector  may,  without  a  search  warrant 
or  the  sender's  or  addressee's  consent, 
authorize  the  screening  of  such  mail  by 
any  means  capable  of  identifying 
explosives,  nonmailable  firearms,  or 
other  dangerous  contents  in  the  mails. 


The  screening  must  be  within  the  limits 
of  this  section  and  without  opening  mail 
that  is  sealed  against  inspection  or 
revealing  the  contents  of 
correspondence  within  mail  that  is 
sealed  against  inspection.  The  screening 
is  conducted  according  to  these 
requirements. 

(1)  Screening  of  mail  authorized  by 
paragraph  (a)  of  this  section  must  be 
limited  to  the  least  quantity  of  mail 
necessairy  to  respond  to  the  threat. 

(2)  Such  screening  must  be  done  in  a 
manner  that  does  not  avoidably  delay 
the  screened  mail. 

(3)  The  Chief  Postal  Inspector  may 
authorize  screening  of  mail  by  postal 
employees  and  by  persons  not 
employed  by  the  Postal  Service  imder 
such  instruction  that  require 
compliance  with  this  part  and  protect 
the  security  of  the  mail.  No  information 
obtained  fi-om  such  screening  may  be 
disclosed  unless  authorized  by  this  part. 

(4)  Mail  of  insufficient  weight  to  pose 
a  hazard  to  air  or  surface  transportation 
or  to  contain  firearms  which  are  not 
mailable  under  section  C024  of  the 
Domestic  Mail  Manual  and  international 
transit  mail  must  be  excluded  from  such 
screening. 

(5)  After  screening  conducted  under 
paragraph  (a)  of  this  section,  mail  that 
is  reasonably  suspected  of  posing  an 
immediate  and  substantial  danger  to  life 
or  limb,  or  an  immediate  and  substantial 
danger  to  property,  may  be  treated  by 
postal  employees  as  provided  in 
paragraph  (b)  of  this  section. 

(6)  Aner  screening,  mail  sealed 
against  inspection  that  presents  doubt 
about  whedier  its  contents  are 
hazardous,  that  cannot  be  resolved 
without  opening,  must  be  reported  to 
the  Postal  Inspection  Service.  Such  mail 
must  be  disposed  of  under  instructions 
promptly  ftunished  by  the  Inspection 
Service. 

(b)  Threatening  pieces  of  mail.  Mail, 
sealed  or  unsealed,  reasonably 
suspected  of  posing  an  immediate 
danger  to  life  or  limb  or  an  immediate 
and  substantial  danger  to  property  may, 
without  a  search  warrant,  be  detained, 
opened,  removed  from  postal  custody, 
and  processed  or  treated,  but  only  to  the 
extent  necessary  to  determine  and 
eliminate  the  danger  and  only  if  a 
complete  written  and  sworn  statement 
of  the  detention,  opening,  removal,  or 
treatment,  and  the  circumstances  that 
prompted  it,  signed  by  the  person 
purporting  to  act  under  this  section,  is 
promptly  forwarded  to  the  Chief  Postal 
Inspector. 

(c)  Reports.  Any  person  purporting  to 
act  under  this  section  who  does  not 
report  his  or  her  action  to  the  Chief 
Postal  Inspector  under  the  requirements 


of  this  section,  or  whose  action  is 

determined  after  investigation  not  to 

have  been  authorized,  is  subject  to 

disciplinary  action  or  criminal 

proseciition  or  both. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  95^552  Filed  2-26-96:  8:45  am) 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PE013-5915b;  FRL-5425-1] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  State  of 
Delaware;  Emission  Statement 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Delaware.  This  revision  consists  of  an 
emission  statement  program  for 
stationary  sources  that  emit  volatile 
organic  compounds  (VCXZs)  and/or 
nitrogen  oxides  (NO.)  at  or  above 
specified  actual  emission  threshold 
levels  within  the  state  of  Delaware 
(Kent,  New  Castle,  and  Sussex 
Counties).  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  Delaware's  SIP  revision  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  March  29,  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink.  Associate  Director.  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 


inspection  during  normal  business 
hours  at  the  EPA  office  listed  atxjve;  and 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway.  P.O.  Box  1401.  Dover. 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  597-3164.  at  the  EPA 
Region  III  address. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Dired  Final 
action  of  the  same  title  (Delaware 
Emission  Statement  Program)  which  is 
located  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

Authority:  42  U  S  C  7401-7671q 

Dated:  Februar>-  2.  1996 
W.  T.  Wisniewski. 

Acting  Regional  Administrator.  Region  III 
|FR  Doc.  96-;446  Filed  2-27-96;  845  am) 
BILUNG  CODE  6$M-60-P 


40  CFR  Part  52 
tFRL-5328-6] 

Revision  to  the  Maryland  State 
Implementation  Plan— Continuous 
Emission  Monitoring 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland.  This  revision  establishes  and 
requires  continuous  emission 
monitoring  requirements  for  certain 
sources  of  air  pollution.  In  the  Final 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  the  State's  SIP 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the'direct  final 
rule  described  in  item  (Conclusion)  in 
the  Technical  Support  document  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  m 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EP.A  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
wTiting  by  March  29,  1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia 
Spink,  Associate  Director,  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
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Region  m,  841  Chestnut  Building, 
Philwielphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  pi^Iic  inspection  during 
nonnal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  m.  841  Chestnut  Building, 
Philadelpiua.  PA  19107;  the  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460;  and  Sute  of  Maryland 
Department  of  the  Environment.  Air 
Management  Association,  2500 
Broening  Highway,  Baltimore. 
Maryland,  21224. 

FOR  FUfTTHER  Mf^SmiATION  CONTACT: 
Unda  Miller  (215)  597-7547. 
SUPPLEMENTARY  MFORMATXM:  See  the 
infannation  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Registo*. 

List  of  Snlqects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Repor^g  and  recordkeeping 
requirements. 

Antherity:  42  U.S.C  7401-7671q. 
Dated:  October  24, 1995. 
Slahy  L.  Laricimtki, 

Acting  Regional  Administrator,  Region  flZ. 
[FR  Doc.  96-4443  Filed  2-27-96;  8:45  am] 
tHIffiQ  COM 


40CFR  Part  764  | 

[OPPTS-620e9A;  FRL-5349-4] 
Rm2070-ACl7  I 

ftoopiilng  of  Rulemaking  Record  on 
Propoaed  Ban  of  Acrylamlde  and  N- 
mettiylolacrylafnide  Qrouta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Re-opening  of  rulemaking 
record  and  request  for  comment. 

SUMMARY:  This  Notice  re-opens  the 
rulemaking  record  for  30  days  on  the 
proposed  rule  banning  acrylamide  and 
Nl^  grouts.  The  rulemaking  record  is 
being  re-opened  in  order  to  obtain  data 
bearing  on  the  diirability  of  NMA  grouts 
relative  to  acrylamide  grouts. 
DATES:  Submitted  data  must  be  received 
on  or  before  March  29, 1996. 

ADDRESSES:  Comments  and  data  should 
be  sent  to:  Document  Control  Office 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-G99,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 


Washington.  DC  20460.  The  envelope 
should  be  marked  attention:  "Grout 
Durability  Data." 

FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-543.  401  M  St..  SW.. 
Washington,  DC  20460,  Telephone: 
(203)  554-1404,  TDD:  (202)  554-0551.  e- 
mail:  TSCA-Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
proposed  a  rule  in  the  Federal  Register 
of  October  2, 1991  (FR  56  49863).  that 
would  have  ultimately  banned  all 
manufacture,  importation,  distribution 
and  use  of  acrylamide  and  N- 
methylolacrylamide  (NMA)  grouts.  The 
public  comment  period  closed  in  March 
of  1992,  and  a  Public  Hearing  was  held 
on  March  2, 1992.  The  Agency  is  now 
considering  dropping  NMA  from  the 
regulation. 

Both  acrylamide  and  NMA  grouts  are 
used  mainly  to  prevent  the  infiltration 
of  ground  and  surface  water  into  sewer 
systems,  in  order  to  maintain  the 
functional  capacity  of  sewer  water 
treatment  works.  The  grouts  are  injected 
into  joints,  cracks  and  fissiues  in  sewer 
lines  and  manholes.  Following 
application,  these  grouts  solidify  into  a 
stiff  impervious  gel.  Sewer  line  sealing 
entails  sealing  main  and  lateral  sewer 
line  pipes  and  joints  remotely  using 
closed-circuit  video  cameras,  an 
inflatable  packer,  and  a  grout  delivery 
system.  Manhole  sealing  is 
accomplished  manually  by  a  worker 
using  a  hand-held  device  to  inject  grouts 
into  holes  that  have  been  drilled  into 
the  sides  of  manholes.  Grouts  have  two 
additional  minor  uses:  structiu-al  water 
control  and  geotechnical  applications. 

Acrylamide  grouts  generally  consist  of 
a  19:1  mixture  of  acrylamide  and  a 
cross-linking  agent.  The  grout  is 
prepared  by  adding  water  and  small 
amounts  of  other  chemicals,  including 
catalysts,  activators  or  accelerators,  and 
inhibitors.  In  gel  form,  the  grout 
contains  less  than  0.05  percent  free 
acrylamide.  These  grouts  were  first 
introduced  into  U.S.  commerce  about  40 
years  ago,  and  quickly  became  popular 
because  of  their  low  cost  and  superior 
performance.  Acrylamide  grouts  are  first 
mixed  into  a  solution  formed  by 
combining  the  grout  with 
triethanolamine,  an  activator,  and  water. 
A  separate  solution  of  ammoniiun 
persulfate,  an  initiator,  and  water  is  also 
required.  When  the  grout  solution  and 
the  initiator  solution  are  mixed  together, 
they  react  to  form  a  stiff  polymerized 
gel. 


NMA  grouts  were  explicitiy 
developed  as  a  substitute  for  the  more 
hazardous  acrylqpiide  grouts,  and  have 
been  in  use  for  about  9  years. 
Commercial  NMA  is  a  diemical  mixture 
consisting  of  about  90  percent  N- 
methylolacrylamide  monomer  and  small 
amounts  of  acrylamide,  formaldehyde, 
and  methylene  bisacrylamide.  NMA 
groups  are  mixed  in  the  same  way  as 
acrylamide  grouts,  except  that  sodiiun 
persulfate  is  used  as  the  initiator  rather 
than  ammonium  persulfate.  They  are 
applied  in  the  same  manner  as 
acrylamide  grouts,  using  the  same 
equipment  for  generally  the  same 
applications. 

Although  the  rule  proposed  in  1991 
would  have  ultimately  banned  both 
acrylamide  grouts  and  NMA  grouts,  the 
Agency  is  now  leaning  heavily  toward 
dropping  NMA  from  the  rule  because  of: 
(1)  NMA's  lower  toxicity  relative  to 
acrylamide;  (2)  a  lowered  estimate  of  the 
size  of  the  population  at  risk;  (3)  NMA's 
efficacy  as  a  substitute  for  acrylamide 
grouts;  and  (4)  NMA's  low  cost  relative 
to  other  potential  substitutes.  Based 
upon  these  foiu-  factors,  EPA  is  re- 
considering its  earlier  conclusion  that 
NMA  grouts  present  an  imreasonable 
risk.  Of  the  four  factors,  the  only  one 
about  which  there  may  be  some  doubt 
is  the  third-the  efficacy  of  NMA  as  a 
substitute  for  acrylamide.  The  only 
question  in  this  regard,  moreover,  has  to 
do  with  the  relative  durability  of  NMA- 
-i.e..  will  joints,  cracks,  and  other 
fissures  sealed  with  NMA  grouts  remain 
sealed  as  long  as  those  sealed  with 
acrylamide  grouts,  all  else  being  equal. 

Although  the  information  presently 
available  to  the  Agency  suggests  that  the 
two  grouts  are  equally  durable,  some 
have  questioned  whether  this  is  the 
case.  Specifically,  the  National 
Association  of  Sewer  Service 
Companies  (NASSCO)  submitted  two 
letters,  dated  August  15  and  17. 1995, 
that  they  asserted  call  into  question  the 
relative  dtutibility  of  NMA  grouts.  Both 
submissions  are  being  made  a  part  of  the 
rulemaking  record,  and  are  available  for 
inspection  in  the  public  docket.  At  a 
subsequent  meeting  held  with  NASSCO 
on  October  3. 1995.  however,  they 
agreed  that  the  submitted  data  do  not 
indicate  that  NMA  grouts  are  less 
durable  than  acrylamide  grouts. 
Although  the  NASSCO  representatives 
then  agreed  to  submit  such  data,  none 
has  been  received  to  date.  A  summary 
of  that  meeting  has  also  been  placed 
into  the  public  docket.  In  view  of  the 
foregoing,  and  in  order  to  obtain  the  best 
information  available  on  this  specific 
issue,  the  Agency  is  re-opening  the 
rulemaking  record  for  30  days,  and 
requesting  any  empirical  and  reliable 


data  anyone  may  have  regarding  the 
durability  of  NMA  grouts  relative  to 
acrylamide  grouts.  Useful  information, 
for  this  purpose,  would  include 
controlled  experimental  data' that 
explicitly  compare  the  potential 
longevity  of  NMA  grouts  to  acrylamide 
grouts  imder  verifiable  and  replicable 
conditions.  Other  data  will  be 
considered  to  the  extent  that  they  are 
reliable  and  permit  direct  comparison  of 
the  durability  of  acrylamide  to  NMA 
grouts.  In  contrast,  anecdotal 
information  regarding  experiences  with 
these  grouts  following  application  in 
sewers  or  manholes  will  generally  not 
be  useful.  Such  extraneous  factors  as  the 
competence  of  the  grouters,  the  quality 
of  their  equipment  and  grouting 
material,  the  conditions  of  the  pipes 
being  grouted,  the  nature  of  the 
surrounding  soil,  and  the  frequency  and 
rigor  of  follow-up  inspections  shape 
these  real  world  outcomes  more  than 
the  particular  grout  used.  In  addition, 
such  data  cannot  address  the  relative 
dm-ability  of  the  two  grouts,  since  only 
one  is  generally  applied  in  any  given 
operation. 

Submitted  information  will  be  most 
useful  if  provided  with  sufficient 
documentation  to  ensure  credibility. 
Such  documentation  would  include: 

1.  Copies  of  the  original  research. 

2.  Quality  assurance  plans  prepared 
for  the  research. 

■  3.  Peer  reviews  conducted  on  the 
research. 

4.  The  statistical  significance  of  the 
findings. 

5.  Copies,  or  at  least  citations,  of  any 
research  replicated  by  the  submitted 
research. 

6.  Statements  regarding  agreement  or 
conflict  with  other  research. 

7.  Discussion  of  the  practical 
significance  of  the  findings. 

In  addition,  the  Agency  is  interested 
in  promotional  material  that  sellers  of 
acrylamide  and  NMA  grouts  (both 
importers  and  grouters)  make  available 
to  purchasers  in  which  the  grouting 
properties  of  the  chemicals  are 
discussed,  and  annual  sales  volume 
data,  in  comparable  units,  for  both 
acrylamide  and  NMA  grouts  since  NMA 
was  introduced  onto  the  market.  Sales 
information  would  be  particularly 
helpful  if  broken  down  by  use  (i.e., 
sewer  lines,  manholes,  etc.). 

EPA  is  re-opening  the  record  to  solicit 
information  concerning  the  relative 
durability  and  efficacy  of  acrylamide 
and  NMA  because  the  Agency  has 
received  recent  assertions  that  credible 
information  relating  to  this  subject 
exists,  but  has  never  been  provided  to 
the  Agency.  EPA  has  not  received  any 
suggestions  that  other  new  information 


exists  that  may  materially  affect  some 
issue  relevant  to  this  rulemaking  other 
than  the  relative  durability  of 
acrylamide  and  NMA.  If  any  person  has 
material  information,  which  was  not 
previously  submitted,  relating  to  any 
other  issue  relevant  to  the  determination 
of  whether  acrylamide  and/or  NMA 
grouts  present  an  unreasonable  risk  to 
health  or  the  environment,  that 
information  may  be  submitted  during 
the  comment  period.  For  example,  any 
neurotoxicity  information  with  regard  to 
acrylamide  and  NMA.  Such 
submissions  should  be  accompanied  by 
a  brief  cover  letter  explaining  why  the 
submitter  considers  the  information 
relevant  to  this  rulemaking  and  why  the 
information  was  not  submitted  during 
the  initial  comment  period.  If  significant 
new  information  on  other  issues  is 
presented  during  the  comment  period, 
that  information  may  be  considered  by 
the  Agency  in  its  preparation  of  a  final 
rule.  If  any  person  believes  it  necessary 
to  respond  to  any  new  information 
submitted  duringthis comment  period, 
a  response  to  the  new  information  may 
be  submitted  within  2  weeks  of  the 
close  of  the  comment  period. 

Anyone  responding  to  this  request  for 
information  may  assert  a  claim  of 
confidentiality  for  the  information 
submitted.  Any  claim  of  confidentiality 
must  accompany  the  information  when 
it  is  submitted  to  EPA.  Information 
claimed  as  confidential  must  be  clearly 
marked  with  the  statement 
"Confidential,"  "Trade  Secret."  or  other 
appropriate  designation.  EPA  will 
disclose  information  subject  to  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by  TSCA  section  1 4  and  40 
CFR  part  2,  subpart  B.  If  a  person  does 
not  assert  a  claim  of  confidentiality  for 
information  at  the  time  it  is  submitted 
to  EPA,  EPA  may  make  the  infoniiation 
public  without  further  notice  to  that 
person. 

List  of  Subjects 

Enviromnental  protection. 
Acrylamide  and  N-methylolacrylamide, 
Reporting  and  recordkeeping. 

Dated:  February  13, 1996. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 
[FR  Doc.  96-4028  Filed  2-27^96;  8:45  am] 
MLUNO  CODE  SSeO-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[Wr  Docket  No.  96-6;  DA  96-225] 

Flexible  Service  Offerings  in  the 
Commercial  Mobile  Radio  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 

SUMMARY:  In  this  Order,  we  extend  the 
period  which  comments  and  reply 
comments  must  be  filed  in  the  CMRS 
Flex  proceeding  (\VT  Docket  No.  96-6). 
We  grant  NARUC's  motion  for  extension 
of  time  because  the  deadline  of  February 
26,  1996  for  filing  initial  comments  falls 
two  days  before  the  conclusion  of  its 
previously  scheduled  winter  meeting. 
With  respect  to  the  date  for  filing  reply 
comments,  we  find  that  the  deadline 
does  not  give  NARUCs  members 
sufficient  time  to  review  initial 
comments  and  formulate  a  response. 
The  intended  effect  of  this  Order  is  to 
extend  the  comment  date  to  March  1. 
1996  and  extend  the  reply  comment 
date  to  March  25,  1996. 
DATES:  Comments  are  due  on  before 
March  4. 1996.  reply  comments  are  due 
on  or  before  March  25,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington.  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Mika  Savir.  Wireless 
Telecommunications  Bureau. 
Commercial  Wireless  Division,  at  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This 
Order  in  WT  Docket  No.  96-6.  adopted 
February  22.  1906,  and  released 
February  22.  1996.  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  Room  230.  1919  M  Street  N'W., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission  s 
copy  contractor,  Lntemational 
Transcription  Service,  Inc.,  2100  M 
Street  NW..  Suite  140.  Washington  DC 
20037  (202) 857-3800. 

Synopsis  of  Order 

1.  The  Commission  released  the 
Notice.  Amendment  to  the 
Commission's  Rules  to  Permit  Flexible 
Ser\'ice  Offerings  in  the  Commercial 
Mobile  Radio  Services,  \otice  of 
Proposed  Rulemaking.  WT  Docket  No. 
96-6.  FCC  96-17,  61  FR  6189  (February 
16.  1996)  [Notice],  on  januarv'  25.  1996. 
The  National  Association  of  Regulatory 
Utility  Commissioners  ( "NARUC ')  has 
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filed  a  motion  to  extend  the  dates  that 
initial  and  reply  comments  are  due  in 
the  above-referenced  docket. 
Specifically,  NARUC  requests  that  the 
date  that  initial  comments  are  due  be 
extended  from  February  26, 1996  to 
March  1, 1996  and  the  date  reply 
comments  are  due  be  extended  from 
March  18, 1996  to  March  26, 1996. 

2.  NARUC  states  that  the  present 
deadline  of  February  26, 1996  for  filing 
initial  comments  falls  two  days  before 
the  conclusion  of  its  previously 
scheduled  winter  meeting.  With  respect 
to  the  date  for  filing  reply  comments, 
NARUC  states  that  the  deadline  does 
not  give  its  members  sufficient  time  to 
review  initial  comments  and  formulate 
a  responsef'Therefore,  the  Commission 
is  issuing  this  Order  to  extend  the 
period  which  comments  and  reply 
comments  must  be  filed  in  the  CMRS 
Flex  proceeding  (WT  Docket  No.  96-6). 

3.  The  deadlines  for  the  filing  of  all 
comments  and  reply  comments  in  this 
proceeding  are  revised.  The 
Commission  recognizes  that  NARUC  is 
attempting  to  overcome  concrete  timing 
problems  beyond  its  own  control  and 
that  granting  an  extension  permits 
NARUC  to  develop  a  consensus  position 
and  ensures  that  each  of  its  members 
has  a  chance  to  actively  participate  in 
these  proceedings.  Accordingly,  initial 
comments  will  be  due  on  March  4, 1996 
and  reply  comments  will  be  due  on 
March  25, 1996. 

4.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR 
§§1.415, 1.419,  interested  parties  may 
file  comments  on  or  before  March  4, 
1996.  and  reply  comments  on  or  before 
March  25, 1996.  To  file  jjprmally  in  this 
proceeding,  parties  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
For  each  Commissioner  to  receive  a 
personal  copy  of  the  comments,  parties 
miist  file  an  original  and  nine  copies. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Sti^et  NW.,  Room  222, 
Washington,  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Stiwt,  N.W..  Suite  140. 
Washington,  D.C.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  diuing  regular 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Stiwt  NW.,  Room  239, 
Washington.  DC  20554. 


Ex  Parte  Rules — Non-Restricted 
Proceeding 

This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
47  CFR  §§  1.1202. 1.1203,  1.1206. 

Ordering  Clauses 

It  is  ordered  that,  pursuant  to  Sections 
1.  4,  201-205.  215,  218,  220,  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  151.  154.  201- 
205.  215.  218.  220,  and  303(r).  the 
motion  for  extension  of  time  filed  by 
NARUC  is  granted  to  the  extent 
described  herein  and  otherwise  denied. 

It  is  further  ordered,  that  comments  in 
WT  Docket  No.  96-6  will  be  due  March 
4. 1996  and  reply  comments  will  be  due 
March  25,  1996. 

Federal  Communications  Commission. 
David  Furth, 

Acting  Chief,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau. 
(FR  Doc.  96-^633  Filed  2-27-96;  8:45  am) 
BILLING  CODE  6712-01-U 


DEPARTMENT  OF  AGRICULTURE 

Office  of  Operations 

48  CFR  Parts  401  through  453 

RIN  0599-AAOO 

Agriculture  Acquisition  Regulation; 
Review  and  Revision 

AGENCY:  Office  of  Operations, 
Department  of  Agriculture. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Agriculture  Acquisition 
Regulation  (AGAR)  is  the  Department  of 
Agriculture's  agency  acquisition 
regulation,  issued  to  implement  or 
supplement  the  Federal  Acquisition 
Regulation  (FAR).  The  Department  of 
Agriculture  has  started  to  revise  the 
AGAR  to  eliminate  obsolete  and 
unnecessary  material  and  to  incorporate 
regulatory  changes  required  by  recent 
statutes.  Executive  Orders,  Office  of 
Federal  Procurement  Policy  Letters,  and 
changes  to  the  FAR.  The  Department  of 
Agriculture  is  seeking  public  comment 
to  assist  its  effort  to  streamline  and  to 
revise  the  AGAR. 

DATES:  Comments  must  be  submitted  on 
or  before  April  29,  1996.  However,  the 
revision  is  an  ongoing  process  and 
comments  received  after  the  due  date 
will  be  considered. 


ADDRESSES:  Submit  written  comments 
to:  U.S.  Department  of  Agricultiue. 
Office  of  Operations,  Procurement 
Policy  Division.  Room  1546-S. 
Department  of  Agricultiue,  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  J.  Daragan,  Office  of  Operations. 
U.S.  Department  of  Agricultiue, 
Washington,  DC  20250.  (202)  720-5729. 

SUPPLEMENTARY  INFORMATION:  The 
AGAR  implements  the  FAR,  where 
further  implementation  is  needed,  and 
supplements  the  FAR  when  coverage  is 
needed  for  subject  matter  not  covered  by 
the  FAR.  The  AGAR  was  first  published 
in  the  Federal  Register  in  March.  1984 
(49  FR  12111,  March  28, 1984).  Since 
then,  three  changes  to  the  AGAR  have 
been  pubUshed  in  the  Federal  Register. 
The  last  published  change  to  the  AGAR 
was  Agricultm*  Acquisition  Circular 
Number  3,  which  was  published  in 
March,  1990  (55  FR  7334.  March  1, 
1990).  The  bulk  of  material  in  the  AGAR 
dates  to  its  initial  publication,  or  to 
Agriculture  Acquisition  Circular 
Number  2,  an  amendment  to  the  AGAR 
published  in  February.  1988  (53  FR 
6062,  February  29, 1988).  The  AGAR 
thus  contains  a  number  of  obsolete 
references  which  must  be  updated  or 
stricken  fi'om  the  AGAR.  A  thorough 
revision  of  the  AGAR  is  necessary  to 
reflect  the  regulatory  changes  in  the 
FAR  which  implement  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
The  AGAR  must  also  incorporate  other 
changes  necessitated  by  Executive 
Orders  and  recent  Office  of  Federal 
Procurement  Policy  Letters. 
Furthermore,  the  AGAR  is  being  revised 
as  part  of  the  National  Performance 
Review  (NPR)  program  to  eUminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

As  an  initial  step  in  the  NPR 
regulatory  review  initiative,  the 
Department  of  Agriculture  identified 
parts  of  the  AGAR  which  required 
updating  or  streamlining.  The 
Department's  review  indicated  that  . 
almost  all  parts  required  revision.      '^ 
Accordingly,  the  Department  plans  to 
revise  all  parts  of  the  AGAR  and  to 
republish  the  entire  regulation  in  the 
Federal  Register.  To  develop  the  revised 
regulation,  the  Department  is  seeking 
comments  and  suggestions  fi'om  the 
pubUc  concerning  what  changes  should 
be  made  to  the  AGAR.  Both  general 
comments  concerning  the  AGAR  and 
comments  concerning  specific  sections 
of  the  AGAR  (48  CFR  parts  401  through 
453)  are  invited. 


List  of  Subjects  in  48  CFR  Parts  401 
through  453 

Government  contracts,  Govenunent 
procurement. 
Ira  L.  Hobbs, 
Director  of  Opera  tions. 
[FR  Doc.  96-4499  Filed  2-27-96;  8:45  am] 
BILUNG  CODE  341fr-«8-M 

DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Species; 
Notice  of  Reclassification  of  96 
Candidate  Taxa 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  candidate  taxa 

reclassification. 

SUMMARY:  hi  this  document,  the  U.S. 
Fish  and  Wildlife  Service  (Service) 
provides  explanation  for  changes  in  the 
status  of  96  taxa  of  plants  and  animals 
that  are  under  review  for  possible 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife  and  Plants  (List) 
under  the  Endangered  Species  Act  (Act) 
of  1973.  as  amended. 
ADDRESSES:  Comments  and  questions 
concerning  this  notice  should  be  sent  to 
the  Chief.  Division  of  Endangered 
Species.  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street.  N.W..  Mail  Stop  ARLSQ- 
452,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  La  Verne  Smith.  Chief,  Division  of 
Endangered  Species,  at  telephone 
number  (703/358-2171). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  December  1992,  the  Service 
reached  a  settlement  agreement 
(agreement)  with  the  plaintiffs  in  the 
Fund  For  Animals  et  al.  v.  Lujan  et  al. 
case  (D.D.C.  Civ.  No.  92-^00)  that 
provides  for  the  Service  to  review  the 
listing  status  of  species  regarded  as 
Category  1  candidates  as  of  September 
1. 1992.  For  any  species  covered  by  the 
agreement  and  removed  fi'om  candidate 
(Category  1)  status  because  listing  is  no 
longer  considered  to  be  warranted,  the 
Service  must  publish  a  notice  in  the 
Federal  Register  that  provides 
explanation  for  the  reclassification.  This 
notice  is  published  to  comply  with  the 
above  requirement. 

It  is  important  to  note  that  candidate 
assessment  is  an  ongoing  function  and 
changes  in  status  should  be  expected. 
Species  that  are  removed  from  the 


candidate  list  may  very  well  be  restored 
to  candidate  status  if  additional 
information  supporting  such  a  change 
becomes  available  to  the  Ser\ace. 
Requests  for  such  information  were 
issued  by  the  Service  in  the  1993  Plant 
Notice  of  Review  (58  FR  51144; 
September  30, 1993)  and  the  1994 
Animal  Notice  of  Review  (59  FR  58982; 
November  15, 1994).  A  combined  plant 
and  animal  notice  of  review,  requesting 
updated  information  on  candidate 
species,  is  being  published  elsewhere  in 
today's  Federal  Register. 

Findings 

Candidate  species  are  those  species 
for  which  the  Service  has  on  file 
sufficient  information  to  support 
issuance  of  a  proposed  rule  to  list  under 
the  Act.  The  Service  recently  completed 
a  review  of  all  candidate  species  to 
assure  that  this  definition  is  uniformly 
applicable.  The  results  of  this  review 
indicate  that  88  plant  taxa  and  8  animal 
taxa  included  in  the  settlement  exhibits 
should  be  removed  from  candidate 
status.  There  are  four  primary 
explanations  for  these  reclassifications: 
(1)  The  taxon  is  believed  or  known  to 
be  extinct;  (2)  the  taxon  is  not  a  listable 
entity  or  is  the  subject  of  taxonomic 
review;  (3)  the  taxon  is  more 
widespread  than  previously  thought  or 
not  subject  to  identified  threats;  and  (4) 
Service  files  contain  insufficient 
information  on  status  and  threats  to 
justify  issuing  a  proposed  rule.  This 
notice  provides  specific  explanations  for 
each  of  the  96  reclassifications. 

The  Ciervo  aegialian  scarab  beetle 
[Aegialia  concinna)  is  a  flightless, 
fossorial  beetle  that  was  first  described 
in  1977:  long-term  information  on 
species  trends  is  not  available.  General 
threats  from  urban,  suburban,  and 
agricultural  development  were 
identified  when  this  species  was  first 
designated  as  a  candidate.  Additional 
populations  have  been  discovered  in 
Fresno.  San  Joaquin,  and  Costa 
Counties.  These  discoveries  include 
new  habitat  types  and  suggest  that  the 
species  is  not  likely  to  become 
threatened  or  endangered  in  the 
foreseeable  future.  The  species  is 
removed  from  candidate  status  because 
of  the  recent  discoveries  and  limited 
information  on  habitat  requirements, 
life  history,  and  status  needed  to 
prepare  a  proposed  listing. 

Allmm  aaseae  (Aase's  onion)  is  a 
small,  perennial  plant  that  is  endemic  to 
southwestern  Idaho.  The  species  occurs 
on  relatively  barren,  xeric  habitats  with 
gentle  to  steep  slopes  and  is  usually 
associated  with  sparsely  vegetated 
bitterbrush  [Purshia  tridentata]  or 
bitterbrush/sagebrush  [Artemisia 


tridentata)  communities.  Recent  survey 
information  indicates  there  are  at  least 
66  extant  populations  of  Aase's  onion 
(containing  approximately  400,000 
individuals),  with  49  of  these 
populations  having  more  than  1 .000 
individuals.  Because  threats  from 
suspected  hybridization  with  other 
species  have  been  shown  to  l)e     U 
unfounded  and  because  of  the  size  and 
distribution  of  extant  populations.  A. 
aaseae  is  removed  from  candidate 
status. 

Allium  dictuon  (Blue  Mountain 
onion)  is  known  only  from  the  vicinity 
of  Weller  Butte  in  the  Blue  Mountains 
of  Columbia  County.  Washington.  Five 
occurrences  of  this  plant  are  historically 
and  currently  known  within  a  range  of 
about  4  square  miles  Population 
estimates  for  this  species  range  between 
1.000  and  3,000  plants.  The  species  is 
removed  from  candidate  status  because 
it  is  believed  to  be  stable  and  the  threats 
associated  with  recreational  use  are 
uncertain.  Cattle  grazing  does  occur  in 
the  vicinity  of  Weller  Butte,  but  the 
impact  of  this  activity  on  Allium 
dictuon  is  uncertain  and  data  currently 
available  to  the  Service  do  not  indicate 
that  listinB  is  warranted. 

Allium  nickmanii  (Hickman's  onion) 
occurs  in  Monterey  and  San  Luis 
Obispo  Counties  (California)  and  is 
associated  with  closed-cone  coniferous 
forests,  chaparral,  coastal  prairie,  coastal 
scrub,  and  valley  and  foothill 
grasslands.  Additional  populations  of 
Hickman's  onion  have  been  found  in  the 
last  five  years,  indicating  the  species  is 
more  widespread  than  previously 
known.  Also,  information  in  Ser\'ice 
files  is  currently  msufficient  to  support 
issuance  of  a  proposed  listing,  so  this 
species  is  removed  from  candidate 
status. 

Artemisia  campestns  wnrmskioldii 
(northern  wormwood)  was  historically 
known  from  the  banks  of  the  Columbia 
River  near  the  mouth  of  the  lohn  Da\ 
River  in  Wasco  Count \ .  Oregon, 
westward  to  the  vicinity  of  the  Hood 
River.  Today  it  is  known  from  two 
widely  disjunct  sites  along  the 
Columbia  River  in  Washington.  Possible 
trampling  associated  with  recreational 
activity  is  the  only  identified -threat  to 
this  species  The  most  recent  status 
information  indicated  a  declining  trend, 
but  those  data  arc  from  1989  It  is 
removed  from  candidate  status 
primarily  because  the  .Ser\ ice  lacks 
sufficient  information  on  current  st.itus 
to  issue  a  proposed  listing. 

Aster  jessicae  (Jessica's  aster)  is 
endemic  to  mesic  grasslands  or  steppe 
vegetation  of  the  Palouse  region  in 
southeast  Washington  and  northern 
Idaho.  The  species  is  currently  known 
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from  three  population  centers,  two  in 
Idaho  and  one  in  Washington.  Review  of 
file  information  indicates  that  the 
threats  from  grazing,  non-native  plants, 
and  land  use  practices  are  not 
sufficiently  severe  to  support  a 
proposed  listing.  Also,  additional 
information  on  the  status  of  this  species 
is  needed.  It  is  removed  from  candidate 
status  primarily  because  the  Service 
lacks  current  information  on  biological 
vulnerability  and  threats  needed  for 
preparation  of  a  proposed  listing. 

Aster  puniceus  ssp.  elliotti  var. 
scabricaulis  [Synphyotrichum 
puniceum  var.  scabricaule;  rough- 
stemmed  aster)  inhabits  wetland  areas 
in  east-central  Texas.  Recent  survey 
vfotk  has  discovered  three  additional 
populations  and  extended  the  range  to 
a  new  (Cherokee)  county.  A  recent 
taxonomic  study  has  placed  this  taxon 
in  the  genus  Synphyotrichum  and  the 
validity  of  the  taxon  is  being  reviewed. 
In  addition,  the  species'  status  appears 
to  be  stable,  in  part  due  to  development 
and  implementation  of  management 
plans  for  roadside  populations  by  the 
Texas  Department  of  Transportation. 

Astragcdus  agrdcidus  (Hiunboldt  milk- 
vetch)  is  limited  to  a  single  occurrence 
on  an  8-acre  privately-owned  ranch  in 
southern  Hxunboldt  Coimty,  California. 
The  population  is  afforded  protection  by 
an  agreement  between  the  landowner 
and  the  California  Nature  Conservancy 
to  reduce  threats  by  delaying  logging 
and  excluding  cattle. 

Astragalus  australis  var.  olympicus 
(Cotton's  milk-vetch)  is  foimd  at 
elevations  above  5,000  feet  on  talus 
slopes  in  arctic-alpine  habitats  that  are 
characterized  by  a  variety  of  associated, 
low-growing  cushion  plants.  Most  of  the 
known  populations  are  found  on  federal 
lands  managed  by  the  National  Park 
Service  or  the  U.S.  Forest  Service.  The 
only  known  threat  to  this  species  is 
overgrazing  or  trampling  by  non-native 
mountain  goats  [Onamus  americanus). 
The  species  is  currently  believed  to  be 
stable. 

Astragalus  beatleyae  (Beatley's 
astragalus)  is  known  only  from  the 
vicinity  of  Pahute  Mesa,  Nye  County, 
Nevada,  where  it  occxirs  on  lands 
managed  by  the  Department  of  Energy 
and  the  Department  of  Defense.  The 
Department  of  Energy  recently 
completed  extensive  studies  of  the 
distribution  and  life  history  of  the 
species  which  indicate  that  listing  is  not 
warranted.  The  species  is  no  longer 
regarded  as  a  candidate  because  the 
identified  threats  have  been  resolved. 

Astragalus  columbianus  (Columbia 
milk-vetch)  is  a  short-lived  perennial 
that  occurs  in  sagebrush/bimchgrass 
shrub-steppe  habitat  along  the  Coliunbia 


River  in  Kittitas,  Yakima,  and  Benton 
counties  in  Washington.  Though  once 
presumed  extirpated  in  Washington,  29 
populations  have  been  documented  in 
the  past  15  years,  four  of  these  in  1994. 
Approximately  55,000  plants  are  known 
to  exist  and  viable  seeds  are  being 
produced.  The  recent  discovery  of 
additional  populations  and  apparent 
stability  justify  removal  from  candidate 
status. 

Astragalus  mulfordiae  (Mulford's 
milk-vetch)  is  endemic  to  the  western 
Snake  River  plain  in  Idaho  and  Oregon. 
Removal  from  candidate  status  is 
justified  by  identification  of  36  extant 
populations  and  a  lack  of  information 
on  threats  to  the  species.  The  estimated 
population  size  is  approximately  15,000 
individuals  in  Oregon  and  between 
3,000  and  4,000  individuals  in  Idaho. 
Because  of  poor  documentation  of 
threats  and  the  existence  of  stable 
populations,  the  species  is  removed 
from  candidate  status. 

Bloomeria  humilis  (dwarf  goldenstar) 
is  known  from  two  populations  that 
occur  on  private  lands  in  northwestern 
San  Luis  Obispo  County,  California. 
Ciurent  land  uses,  which  have  not  been 
shown  to  be  detrimental,  include  light 
cattle  grazing  and  periodic  shrub 
removal.  No  imminent  threats  are 
known  at  this  time  and  no  population 
losses  have  been  docimiented. 

Calochortus  clavatus  var.  avius 
(Pleasant  Valley  mariposa  lily)  was 
historically  known  from  only  13 
locations  containing  approximately  450 
plants.  Two  of  the  historical 
occurrences  were  possibly  extirpated. 
Recent  surveys  conducted  by  the 
Eldorado  National  Forest  discovered 
additional  occurrences  within  the 
original  range.  The  variety  is  now 
known  from  125  locations  with  an 
estimate  of  45,000  plants.  The  variety  is 
removed  from  candidate  status. 

Calochortus  greenei  (Greene's 
mariposa)  generally  grows  in  pinyon- 
juniper  woodland  or  upper  montane 
coniferous  forests.  It  is  known  from 
southern  Jackson  and  Klamath  counties, 
Oregon  and  Siskiyou  and  Modoc 
counties,  California.  Estimated 
abundance  was  1,610  individuals  in 
Oregon  and  6,840  individuals  in 
Cabfomia,  but  these  data  are  from  1988 
surveys.  The  threats  posed  by  habitat 
destruction,  harvest,  and  grazing  are  not 
severe  and  the  species  is  not 
particularly  narrow  in  its  choice  of 
substrate.  Given  the  broad  habitat 
tolerance,  lack  of  severe  threats,  and 
lack  of  current  status  information  on 
which  to  base  a  proposed  listing,  this 
species  is  removed  from  candidate 
status. 


Calochortus  nitidus  (broad-fruit 
mariposa  Uly)  is  a  perennial  herb  with 
large,  showy  flowers  that  is  endemic  to 
mid-elevation  grassland  habitats  of  the 
Palouse  region  in  north-central  Idaho. 
The  taxon  was  previously  known  from 
southeast  Washington  but  is  now 
considered  to  be  extirpated  from  the 
State.  C.  nitidus  is  currently  known 
bom  more  than  100  populations  that 
range  in  size  from'a  few  individuals  to 
several  thousand  plants.  The  species  is 
believed  to  be  stable  and  faces  only 
weak  threats  from  grazing, 
nonindigenous  plants,  logging,  and 
agriculture.  A  conservation  agreement 
was  signed  in  1991  to  conserve  C. 
nitidus  on  a  parcel  of  land  transferred 
from  the  Bureau  of  Land  Management  to 
private  ownership  and  nvunerous  other 
populations  occxu-  on  BLM  lands. 

Calochortus  westonii  (Shirley 
Meadows  mariposa  lily)  is  a  perennial 
found  in  meadows  and  in  the 
understory  of  broadleaf  upland  forests 
and  lower  montane  coniferous  forests  of 
the  southern  Sierra  on  lands 
administered  by  Sequoia  National 
Forest.  The  U.S.  Forest  Service  Species 
Management  Guide  allows  for  selective 
timber  harvest  at  infrequent  intervals  in 
C.  westonii  habitat.  This  action  helps 
maintain  suitable  habitat  for  the  species 
and  combined  with  recent  population 
discoveries  justifies  removal  of  this 
species  from  candidate  status. 

Cardamine  pattersonii  (Saddle 
Mountain  bittercress)  is  endemic  to  four 
mountaintops  in  the  Coast  Ranges  of 
Clatsop  and  Yamhill  counties,  Oregon. 
The  species  grows  on  moss  mats  over 
bare  rocks  or  on  grassy  balds,  and  in  the 
gravel  of  small  creeks.  Total  habitat  for 
this  species  covers  about  100  to  150 
acres  and  there  are  roughly  3,000 
individuals  known.  The  only  known 
threats  are  from  recreational  use  of  a 
trail  and  possible  construction  of  a  radio 
repeater  on  nearby  private  land.  Neither 
of  these  threats  are  severe  and  inclusion 
as  a  candidate  is  therefore  not 
warranted. 

Castilleja  salsuginosa  (Monte  Neva 
paintbrush)  is  known  only  from  a  15- 
acre  area  of  private  land  in  White  Pine 
County,  Nevada.  However,  information 
in  Service  files  cast  considerable  doubt 
on  the  distinctiveness  of  this  taxon. 
Botanist  Mark  Egger  (in  litt.)  has 
concluded  that  material  identified  as  C. 
salsuginosa  is  probably  at  best  a  variety 
of  the  widespread  species  C.  nana  and 
other  botanists  question  even  the 
varietal  distinctiveness  of  the  Monte 
Neva  paintbrush.  C.  salsuginosa  is 
removed  from  candidate  status  while  its 
taxonomic  status  is  under  review. 

Caulanthus  amplexicaulis  var. 
barbarae  (Santa  Barbara  jewelflower)  is 


a  serpentinite  endemic,  known  from  five 
occurrences  in  Santa  Barbara  County, 
CaUfomia.  It  inhabits  bluffs,  dry 
disturbed  slopes,  openings  in  chaparral, 
under  ghost  pines,  and  Sargent  cypress 
forest.  The  species  is  believed  to  be 
stable  and  the  only  potential  threats  are 
from  grazing  and  road  grazing.  Since 
serpentinite  supports  limited  forage, 
threats  from  grazing  are  unlikely.  The 
species  is  removed  from  candidate 
status. 

Chamaesyce  remyi  var.  hanaleiensis 
(no  common  name)  was  endemic  to  the 
island  of  Kauai.  The  plant  has  not  been 
observed  or  collected  in  this  Century 
and  is  believed  to  be  extinct.  It  is 
therefore  removed  from  candidate 
status. 

The  greenest  tiger  beetle  (Cicindela 
tranquebarica  viridissima)  was  recently 
rediscovered  and  returned  to  candidate 
status  (see  60  FR  34226.  June  30,  1995). 
However,  experts  for  the  family 
Cicindelidae  acknowledge  that  the 
taxonomy  of  C  tranquebarica  is  in  need 
of  serious  revision.  Recent  studies 
indicate  that  C.  t.  viridissima  is  in  fact 
synonymous  with  C.  t.  vibex,  so 
candidate  status  for  C.  t.  viridissima  is 
no  longer  appropriate. 

Claytonja  lanceolata  var.  peirsonii 
(Peirson's  spring  beauty)  occurs  on  scree 
slopes  in  subalpine  forests.  The  variety 
is  known  from  five  populations  in  the 
eastern  San  Gabriel  Moimtains  of  Los 
Angeles  Coimty,  California.  In  1980,  the 
number  of  individuals  was  estimated  at 
about  3,300  but  a  major  fire  severely 
depressed  the  population  later  that  year. 
By  1987  the  estimated  number  of 
individuals  had  risen  to  about  1,400.  Its 
current  status  is  unknown.  In  the  most 
recent  taxonomic  treatment  of  the 
genus,  this  variety  was  not  recognized 
as  distinct  from  the  parent  species  C. 
lanceolata,  so  the  variety  is  removed 
from  candidate  status.  This  treatment 
has  been  challenged  by  the  California 
Native  Plant  Society  so  the  Service  will 
follow  the  resolution  of  the  taxonomic 
issues. 

The  San  Joaquin  dime  beetle  [Coelus 
gracilis)  is  a  flightless,  fossorial  beetle 
restricted  to  dunes  of  fine-grained  sand. 
It  was  described  from  the  Antioch  dunes 
(Contra  Costa  County,  California)  in 
1939  but  has  not  been  found  there 
recently  despite  searches.  Current 
information  on  the  status  of  the  species 
is  lacking  and  the  known  threats  from 
habitat  alteration  caused  by 
nonindigenous  tumbleweeds  [Salsola 
kali)  or  off-road  vehicle  use  are  believed 
to  be  slight.  The  species  is  removed 
from  candidate  status  primarily  because 
the  Service  lacks  current  status 
information  needed  for  preparation  of  a 
proposed  listing. 


CoUomia  rawsoniana  (Rawson's 
flaming  trumpet)  was  first  described  in 
1888  from  specimens  collected  in  the 
higher  valleys  of  the  Sierra  Nevada.  The 
species  is  found  within  riparian  zones 
of  the  upper  watershed  of  the  San 
Joaquin  River  and  the  Fresno  River  at 
elevations  between  3.500  and  6,300  feet. 
The  species  is  removed  from  candidate 
status  because  it  is  believed  to  be  stable. 
Threats  associated  with  logging  have 
been  alleviated  by  restricting  logging  in 
habitat  areas  as  part  of  an  interagency 
agreement  between  the  Service  and  the 
U.S.  Forest  Service. 

Cordylanthus  nidularius  (Mt.  Diablo 
bird's-beak)  is  found  in  a  single 
population  on  Mt.  Diablo  in  Contra 
Costa  County,  California  on  serpentine 
soils  of  Mt.  Diablo  State  Park.  The 
species  is  believed  to  be  stable  and 
protected  from  threats  by  Park  guidance. 

Cordylanthus  rigidus  ssp.  littoralis 
(seaside  bird's-beak]  is  an  annual 
member  of  the  snapdragon  falhily  that 
flowers  in  mid-summer.  Habitat  occurs 
in  limited  areas  of  loose  sandy  soils  of 
stabilized  dunes  in  openings  in 
maritime  chaparral,  oak  woodland,  and 
closed  cone  pine  forest  communities. 
Seventeen  extant  populations  have  been 
identified  and  threats  to  these 
populations  are  believed  to  be  few. 
Recent  discoveries  on  Fort  Ord  proj)erty 
indicate  that  this  species  is  more 
widespread  than  previously  known. 
Protections  afforded  for  six  of  the  1 7 
extant  occurrences,  including  the  Fort 
Ord  population,  justify  removal  from 
candidate  status. 

Coryphantha  recurvata  (Santa  Cruz 
cactus)  occurs  at  elevations  of  4,000- 
6,000  feet  in  grassland  and  oak 
woodland  in  the  rolling  hills  of  the 
Atascosa  Mountains  in  south-central 
Arizona  and  Sonora,  Mexico.  Survey 
work  conducted  in  1994  identified 
previously  unknown  sites,  suggesting 
the  species  is  more  widespread  than 
previously  thought.  The  species  is 
removed  from  candidate  status 
primarily  because  of  recently  discovered 
populations.  Preparation  of  a  proposed 
fisting  would  only  be  possible  with 
additional  status  information  that 
contradicts  the  known  data. 

Cupressus  stephensonii  (Cuyamaca 
cypress)  is  a  small  tree  or  shrub  that 
grows  in  clay  soils  in  closed  conifer 
forest,  chaparral,  and  along  riparian 
drainages.  It  is  known  from  two  small 
populations  in  San  Diego  County, 
California.  This  species  has  received 
considerable  taxonomic  revision  and 
was  recently  deemed  synonymous  with 
C.  arizonica.  Based  on  these  changes,  C. 
stephensonii  does  not  meet  the  Act's 
definition  of  species  and  is  therefore 
removed  from  candidate  status. 


Cymopterus  deserticola  (desert 
cymopterus)  is  a  perennial  herb  that 
grows  on  loose  sandy  soils  in  the 
western  Mojave  Desert  at  about  45  feet 
in  elevation.  The  species  is  restricted  to 
about  10  occurrences  over  a  30  mile 
range.  The  plant  occurs  within  the  area 
being  addressed  by  the  West  Mojave 
Coordinated  Management  Plan,  which 
will  function  as  a  multi-species  habitat 
conservation  plan  and  this  action  will 
alleviate  many  of  the  threats  to  the 
species. 

Delphinium  pavonaceum  (peacock 
larkspur)  is  endemic  to  the  central 
portion  of  the  Willamette  Valley, 
Oregon  and  to  Benton,  Clackamus. 
Marion,  and  Polk  counties.  There  are  53 
reported  occurrences,  but  only  31  of 
these  have  been  confirmed  since  1985. 
A  status  report  prepared  in  1980  does 
not  provide  site  specific  threats, 
population  size,  or  population  trends. 
Candidate  status  is  not  justified  based 
on  the  lack  of  specific  information  on 
threats  and  population  status. 

Delphinium  variegatum  ssp.  thornei 
(Thome's  royal  larkspur)  is  a  [>erennial 
herb  restricted  to  southern  San 
Clemente  Island.  Roughly  13,000 
individuals  are  known  from  13 
populations.  The  recent  removal  of 
goats  from  the  island  has  removed  the 
only  known  threat  to  this  species. 

Delphinium  viridescens  (Wenatchee 
larkspur)  is  found  in  moist  meadows  at 
mid-elevation  of  the  Wenatchee 
Mountains  of  Washington.  Roughly 
5.000  stems  of  the  species  are  known 
from  20  populations  in  Chelan  and 
Kittitas  counties.  Conservation  efforts  by 
the  U.S.  Forest  Service  and  the 
Washington  Department  of  Natural 
Resources  have  reduced  threats  to  the 
species  and  warrant  its  removal  from 
candidate  status. 

Dudleya  cymosa  ssp.  costafolia 
(Pierpoint  Springs  dudleya)  is  knouTi 
only  from  its  tvpe  locality.  The  only 
known  threats  are  associated  with  use  or 
construction  of  summer  homes. 
Significant  threats  are  lacking  and  it  is 
removed  from  candidate  status. 

Dudleya  \iscida  (sticky  dudleya)  is  a 
perennial  succulent  that  occurs  on  steep 
rocky  cliffs  and  outcrops  in  chaparral 
and  coastal  sage  scrub.  The  species  is 
estimated  to  number  between  100.000 
and  250.000  individuals  and  appears  to 
be  stable.  It  is  more  abundant  than 
previously  thought  and  is  being 
removed  from  candidate  status  for  that 
reason. 

The  spring  pygmy  sunfish  (Elassoma 
alabamae,  formerly  known  as  Elassoma 
sp.)  was  discovered  in  1938  in  a  spring 
in  Lauderdale  County.  .Mabama  near  the 
Tennessee  River.  The  species  was 
thought  extinct  until  1973  when  it  was 
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found  in  part  of  Beaverdam  Creek  in 
Limestone  Coiinty.  The  species  has  been 
successfully  introduced  into  other 
waters  and  its  distribution  has  increased 
outside  the  range  of  introduction. 
Tennessee  Valley  Authority  biologists 
recently  discovered  additional 
populations,  including  one  on  Wheeler 
National  Wildlife  Refuge.  The  known 
populations,  each  exceeding  1,000 
individuals,  are  increasing.  This  species 
is  removed  from  candidate  status. 

Eriogonum  bmndegei  (Brandegee 
%vild-buckwheat)  is  a  long-lived 
pereimial  plant  found  in  sagebrush 
stands  or  in  pinyon-jimiper  woodlands 
between  5,700  and  7,500  feet  in 
elevation.  Prior  to  the  late  1980s  the 
total  known  population  was  700 
individuals.  However,  inventories 
conducted  in  1989, 1992,  and  1993 
resulted  in  population  estimates 
between  100,000  and  several  million 
individuals.  The  species  is  removed 
from  candidate  status. 

Eriogonum  breedlovei  var.  breedlovei 
(Piute  buckwheat)  is  restricted  to 
dolomite  and  limestone  substrates 
within  the  Piute  Moimtains  in  the 
southern  Sierra  Moimtains  of  California. 
Previously  identified  threats  associated 
with  gold  mining  were  overstated  and 
the  species  is  being  removed  from 
candidate  status  due  to  lack  of  known 
threats  to  the-species. 

Eriogonum  chrysops  (golden 
buckwheat)  is  a  perennial  herb  limited 
to  the  Dry  Creek  drainage  in  central 
Malheur  Coimty,  Oregon.  Roughly  9,500 
individuals  were  known  from  five  sites 
in  1988  but  current  status  information  is 
lacking.  Former  threats  from  herbicide 
use,  grazing,  off-road  vehicles,  and 
nonindigenous  plants  are  now  regarded 
as  inconsequential,  justifying  removal 
from  candidate  status. 

Eriogonum  ericifolium  var.  thomei 
(Thome's  buckwheat)  is  restricted  to 
two  populations  in  the  New  York 
Mountains  of  San  Bernardino  Coimty, 
California.  When  elevated  to  candidate 
status,  threats  from  mining  and  grazing 
were  identified  but  it  is  uncertain 
whether  these  activities  still  threaten 
the  species'  existence  due  to  the  transfer 
of  management  of  the  areas  occupied  by 
this  plant  to  the  National  Park  Service. 

Eriophyllum  lanatum  var.  hallii  (Fort 
Tejon  wooUy-simflower)  is  currently 
known  from  three  populations  in 
eastern  Santa  Barbara  and  western  Kern 
counties,  California.  The  two  Santa 
Barbara  populations  were  estimated  to 
contain  800  and  12  individuals 
respectively  and  the  Kern  County 
population  has  an  estimated  500 
individuals.  Development  on  private 
lands  appears  imlikely  and 
hypothesized  threats  from  erosion  and 


road  grading  on  Forest  Service  lands  are 
questionable.  Similarly,  potential 
threats  by  cattle  grazing  and  insects  do 
not  appear  to  be  problematic.  In 
addition,  current  status  information 
needed  to  support  a  proposed  listing  is 
not  available,  so  this  species  is  being 
removed  from  candidate  status. 

Erythrina  eggersii  (Piiion  Espinoso 
Cock's  spur)  is  a  spiny  tree  known  only 
from  Puerto  Rico  and  the  U.S.  Virgin 
Islands.  On  the  island  of  St.  John  it  is 
known  from  four  sites  within  the 
National  Park;  threats  to  the  St.  John 
population  are  not  known.  In  Puerto 
Rico  it  is  known  primarily  from  the 
northern  limestone  hills,  but  its 
distribution  and  abundance  within  this 
habitat  type  is  poorly  known.  Given 
secure  status  on  St.  John  and  the  lack  of 
status  information  that  would  be  needed 
for  preparation  of  a  proposed  listing  in 
Puerto  Rico,  it  is  removed  from 
candidate  status. 

The  Fionda  mastiff  bat  (Eumops 
glaucinus  floridanus]  is  known  from 
Florida.  Cuba,  Jamaica,  Central  America, 
and  South  America.  The  studies  upon 
which  the  original  candidate 
classification  was  based  were  seriously 
flawed  in  that  they  used  a  technique 
with  low  likelihood  of  detecting  mastiff 
bats.  While  native  habitat  appears  to  be 
declining,  the  species  also  appears  to 
have  adapted  to  human  presence  by 
using  Spanish  tile  roofs.  The  current  or 
historic  number  of  mastiff  bats  in 
Florida  is  unknown.  This  species  is 
being  removed  from  candidate  status 
because  current  status  information  is 
not  available  to  prepare  a  proposed 
listing,  recent  surveys  indicate  that 
mastiff  bats  in  south  Florida  may  be 
more  abundant  than  previously  known, 
and  adaptation  to  human  presence 
suggests  that  the  species  is  unlikely  to 
become  threatened  or  endangered  in  the 
foreseeable  futiu-e. 

Franklinia  alatamaha  (Franklin  tree) 
was  last  seen  in  the  wild  in  Mcintosh 
Coimty,  Georgia  in  1803.  The  type 
locality  has  been  searched  repeatedly 
over  the  past  200  years,  but  no 
specimens  have  been  observed.  While 
probably  extinct  in  the  wild,  the  species 
is  extant  through  cultivation  and  widely 
distributed  as  an  ornamental.  It  is 
removed  from  candidate  status  because 
the  species  is  not  threatened  or 
endangered. 

Gilia  maculata  (little  San  Bernardino 
Mountains  gilia)  is  restricted  to  sandy 
wash  terraces  at  the  base  of  the  Little 
San  Bernardino  Mountains  in  San 
Bernardino  County,  California.  Recent 
surveys  have  increased  the  number  of 
known  locations  for  this  species, 
reduced  the  intensity  of  threats  to  the 
species,  and  its  status  is  believed  to  be 


stable.  Therefore,  it  is  removed  from 
candidate  status. 

Hackelia  cronquistii  (Cronquist's 
stickseed)  is  found  on  sandy  moist 
sagebrush  slopes  in  eastern  Oregon  and 
Idaho.  The  species  is  being  removed 
from  candidate  status  due  to  stable 
populations  in  Oregon  and  large 
amounts  of  potential  habitat  that  are 
beUeved  to  be  suitable  for  this  species. 

Hackelia  venusta  (showy  stickseed) 
grows  in  openings  within  the  Ponderosa 
pine  and  Douglas  fir  forests  of  open, 
steep  slopes  on  dry,  loose,  granitic  well- 
drained  soils.  The  species  appears  to  be 
restricted  to  a  single  population  in 
Tumwater  Canyon,  Chelan  County, 
Washington.  Two  other  potential 
populations  have  been  identified  near 
the  Alpine  Lakes  Wilderness,  also  in 
Chelan  County,  but  the  taxonomic  status 
of  these  populations  is  uncertain. 
Tumwater  Canyon  was  designated  a 
Botanical  Area  by  the  Wenatchee 
National  Forest  and  the  State  of 
Washington  has  developed  management 
guidelines  to  protect  the  species.  The 
species  is  being  removed  from  candidate 
status  due  to  poorly  documented 
threats,  management  actions  to 
supplement  the  wild  population  with 
outplantings  of  disease-free  plantings, 
and  an  uncertain  taxonomic  status. 

Haplopappus  [=PyTTOcoma) 
insecticruris  (bugleg  goldenweed)  is 
endemic  to  Camas,  Elmore,  and  Blaine 
counties,  Idaho.  It  occurs  in  two  habitat 
types:  the  densely  vegetated  habitat  of 
the  Cama  prairie  found  in  mesic  areas 
with  deep  soils,  and  less  vegetated, 
somewhat  xeric  habitats  of  the 
Artemisia  arbuscula  or  shrub/grassland 
type.  The  species'  known  distribution 
has  increased  from  four  populations  in 
1983  to  mate  than  83  populations  in 
1985  surveys.  It  appears  to  occupy 
disturbed  and  undisturbed  habitats.  The 
Idaho  Native  Plant  Society  recently 
recommended  removing  this  species 
from  candidate  status  and  the  Service 
concurs. 

Haplopappus  mdiatus  (Snake  River 
goldenweed)  is  endemic  to  the  dry, 
rolling  hills,  ridge,  and  canyon  slopes  of 
the  Snake  River  in  eastern  Oregon  and 
western  Idaho.  The  habitat  is  generally 
a  grazing-modified  sagebrush/grassland 
community.  Estimated  abundance  in 
Idaho  is  approximately  35,000 
individuals  from  22  known  populations. 
Total  abundance  of  the  37  known 
Oregon  populations  may  exceed  100,000 
individuals.  This  species  is  too  widely 
distributed  and  abundant  to  be 
considered  a  candidate  species. 

Hastingsia  bracteosa  (large- flowered 
riish-lily)  is  a  lilaceous  plant  growing 
from  bulbs  and  is  found  in  serpentine 
bogs  at  lower  elevations  in  Jackson  and 


Josephine  counties,  Oregon,  and 
Siskiyou  and  Del  Norte  counties, 
CaUfomia.  The  species  is  historically 
known  from  43  locations  in  Oregon  but 
the  most  recent  status  information  on 
the  species  is  from  1980.  It  is  being 
removed  from  candidate  status  due  to 
weak  or  unclear  data  on  threats  and  due 
to  the  lack  of  current  status  information. 

Hemizonia  arida  (Red  Rock  tarplaint) 
is  associated  with  clay  soils  in  desert 
scrub.  Its  distribution  is  limited  to  a  few 
square  miles  in  the  Mojave  desert,  Kem 
County,  California.  Threats  posed  by  off- 
road  vehicles  have  been  relieved  via 
transfer  of  the  land  to  the  California 
Department  of  Parks  and  Recreation  and 
the  species  is  therefore  removed  from 
candidate  status. 

Hesperolinon  didmyocarpum  (Lake 
County  dwarf-flax)  is  known  from  six 
populations  on  a  combined  area  of  less 
than  five  acres.  The  current  range  is 
comparable  to  its  known  historical 
range  and  only  one  population  is  subject 
to  threatened  habitat  degradation.  The 
species  is  believed  to  be  stable  and  is 
removed  from  candidate  status  due  to  a 
lack  of  documented  threats. 

Hibiscadelphus  crucibracteatus  (hau 
kuahiwi)  was  historically  found  on  the 
island  of  Lanai  but  is  now  believed  to 
be  extinct.  The  last  known  specimen, 
discovered  in  1981,  died  in  1985.  The 
species  is  removed  from  candidate 
status. 

Ivesia  aperta  var.  canina  (Dog  Valley 
ivesia)  is  known  only  from  Dog  Valley, 
Sierra  County,  California  on  lands 
managed  by  the  Toiyabe  National 
Forest.  The  population  size  was 
estimated  at  2,700  individuals  in  1989, 
but  has  increased  by  about  33  percent 
since  then.  Potential  threats  from 
grazing,  recreation,  and  dam 
construction  have  not  materialized  and 
the  species'  status  is  improving.  The 
species  is  removed  from  candidate 
status. 

/uncus  leiospermus  var.  ahartii 
(Ahart's  rush)"  is  known  from  Butte, 
Calaveras,  and  Placer  counties, 
CaUfomia.  Since  the  late  1980s,  several 
additional  populations  of  this  plant 
have  been  discovered.  Only  the  Oroville 
population  in  Butte  County  is  known  to 
face  threats  associated  with  habitat 
degradation.  Because  of  insufficient 
information  on  status,  distribution,  arid 
threats,  the  species  is  removed  from 
candidate  status. 

Lavatera  assurgentiflora  ssp. 
assurgentiflora  and  L.  a.  glabra  were 
combined  in  a  1993  taxonomic 
treatment  to  form  Lavatera 
assurgentiflora  (island  tree  mallow).  The 
species  is  widespread  and  cultivated  as 
an  ornamental  or  windbreak  on  the 
mainland  and  it  also  occurs  on  the 


Santa  Cruz  islands,  Santa  Catalina 
Island,  and  San  Clemente  Island.  Given 
the  widespread  distribution  and 
taxonomic  uncertainty,  the  two 
subspecies  are  removed  from  candidate 
status. 

Layia  leucopappa  (Comanche  layiaj  is 
known  only  from  a  small  area  of  the 
Tejon  Ranch  and  surrounding  area  in 
Kem  County,  California.  Five  of  the  six 
known  populations  occur  on  the 
privately  owned  ranch.  Although  the 
plant  has  a  very  limited  distribution, 
only  one  population  faces  potential 
threats  from  grazing.  The  species  is 
removed  from  candidate  status. 

The  Hawaiian  stream  goby  'o'opu 
alamo'o  [Lentipes  concolor)  occurs  in 
freshwater  streams  throughout  the  main 
Hawaiian  Islands.  The  species  has  an 
amphidromous  Ufe-history  pattern  that 
allows  for  transfer  of  genetic  material 
among  the  various  island  populations. 
Although  populations  on  the  island  of 
Oahu  have  declined,  recent  studies 
indicate  that  the  species  is  not  . 
sufficiently  threatened  with  extinction 
to  be  considered  a  candidate  species. 

Lilium  maritimum  (coast  lily)  grows 
in  closed-cone  coniferous  forest,  coastal 
prairie,  and  coastal  scrub  habitats  of 
Mendocino  and  Sonoma  counties, 
California.  Populations  from  Marin,  San 
Mateo,  and  San  Francisco  counties  may 
have  been  extirpated.  Today,  many 
populations  are  found  in  roadside 
ditches  at  elevations  from  30  to  1,100 
feet.  Although  the  species  faces  threats 
associated  with  horticultural  collecting, 
the  Service  lacks  current  status 
information  needed  to  justify  candidate 
status. 

Limnanthes  floccosa  ssp.  pumila 
(dwarf  wooly  meadow-foam)  is  endemic 
to  two  basalt  formations  in  Jackson 
County,  Oregon.  The  plant  occurs  at  the 
edges  of  deep  vernal  pools  and  during 
most  years  the  populations  number  in 
the  thousands  of  individuals.  While  this 
species  has  a  limited  distribution,  it 
faces  only  limited  threats  and  is 
generally  abundant.  It  is  removed  from 
candidate  status. 

Lomatium  erythrocarpum  (red-fruited 
desert-parsley)  is  a  perermial  herb  that 
is  restricted  to  western  Baker  County, 
Oregon,  along  the  Elkhom  Ridge  of  the 
Blue  Mountains.  It  occurs  on  loose 
gravel  or  talus  on  east-  or  south-facing 
slopes  at  elevations  between  7,500  and 
8,500  feet.  Although  the  species  has  a 
limited  distribution  and  is  rare,  it  faces 
only  minor  threats  associated  with 
trampling  by  ungulates  or  humans.  The 
species  is  removed  from  candidate 
status. 

Lomatium  greenmanii  (Greenman's 
desert-parsley)  is  endemic  to  the 
summit  region  of  Mount  Howard  in  the 


Wallowa  Mountains  of  northeast 
Oregon.  The  total  population  of  20,000 
individuals  occupies  roughly  20  acres  of 
subalpine  and  alpine  meadows.  This 
rare  endemic  has  a  stable  population 
that  appears  to  be  fully  using  its 
available  habitat.  It  is  removed  from 
candidate  status. 

Lotus  argophyllus  ssp.  adsurgens  (San 
Clemente  Island  silver  hosackia)  is 
restricted  to  10  populations  at  the 
southern  tip  of  San  Clemente  Island, 
CaUfomia.  Former  threats  posed  by 
grazing  and  rooting  pigs  have  been 
alleviated  by  removal  of  feral  goats  and 
pigs  from  the  island.  Therefore, 
candidate  status  is  no  longer  justified. 

Luina  serpentina  (colonial  luina)  is  a 
stout  branching  plant  that  forms 
colonies  or  large  mats  which  hug  the 
ground.  The  species  is  known  only  from 
two  sites  and  grows  on  steep,  rocky, 
open  serpentine  slopes.  There  are  no 
known  threats  and  the  last  survey  was 
conducted  in  1980,  so  status 
information  necessary  to  support  listing 
is  not  available. 

Lunania  buchii  (no  common  name) 
was  originally  described  from 
specimens  collected  by  the  U.S.  Forest 
Service  from  Luquillo  and  Maricao, 
Puerto  Rico.  This  species  had 
previously  been  reported  from  Haiti. 
Studies  by  H.O.  Sleumer,  conducted  in 
1980,  placed  L.  buchii  in  synonymy 
with  L.  eckmanii.  a  species  common  to 
Hispaniola.  More  recent  studies  of  the 
Puerto  Rican  specimens  suggest  that 
they  are  not  fully  consistent  with  L 
eckmanii,  further  clouding  the 
taxonomic  status  of  the  species.  The 
species  is  withdrawn  from  candidate 
status. 

Lupinus  aridus  ssp.  ashlandensis 
(Mount  Ashland  lupine)  is  a  perennial 
lupine  that  grows  in  granitic  outcrops 
only  on  the  summit  of  Mount  Ashland 
in  Jackson  County,  Oregon.  The 
population  was  estimated  at  roughly 
350,000  individuals  in  1991  and  faces 
no  verified  threats.  It  is  believed  to  be 
stable  and  is  therefore  removed  from 
candidate  status. 

Malacothamnus  abbottii  (Abbott's 
bush-mallow)  is  known  from  private 
lands  in  southern  Monterey  County. 
CaUfomia.  It  was  originally  described 
from  a  single  location  in  1896  and  was 
thought  extinct  until  its  rediscovery  in 
1990.  At  least  five  populations  have 
been  located  and  the  species  appears  to 
persist  in  areas  with  surface 
disturbance.  The  species  is  more 
abundant  than  originally  believed  and 
although  it  is  globally  rare,  threats  are 
unknown.  Current  information  on  the 
distribution,  abundance,  and  life  history 
is  insu/ficient  to  support  candidate 
status. 
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Oenothera  psammophila  (St.  Anthony 
evening  piumose)  is  part  of  the  early 
successional  conununity  dominated  by 
Efymus  flavescens  and  PsoraJea 
lanceolata.  In  1983,  approximately 
50,000  individuals  were  known  from 
298  colonies.  By  1994  this  niunber  had 
grown  to  roughly  85,000  individuals  in 
685  colonies.  Recent  studies  indicate 
that  threats  from  trampling  and  off-road 
vehicles  are  less  than  previously 
believed.  In  light  of  reduced  levels  of 
threat  and  improving  status,  this  species 
is  removed  from  candidate  status. 

Oenothera  wolfU  (Wolfs  evening 
primroee)  is  known  from  six  sites  in 
Mendocino,  Humboldt,  and  Del  Norte 
counties,  California  and  seven  sites  in 
Cuny  Coimty,  Oregon.  The  species  faces 
limited  threats  from  slope  stabilization, 
road  widening,  and  bridge  replacement. 
Also,  review  of  file  information 
indicates  insufficient  status  information 
to  support  issuance  of  a  pro{>osed  listing 
for  this  species.  The  species  is  removed 
from  candidate  status. 

Ophioglossum  concinnum  (pololei) 
was  thought  to  be  endemic  to  the 
Hawaiian  Islands  but  taxonomic 
revisions  have  placed  it  within  o. 
pofyphyllum,  a  species  found  in  Asia, 
South  America,  and  Africa.  This 
revision  greatly  increases  the  range  and 
abimdance  of  Uie  species  oad  it  is 
removed  from  candidate  status. 

Ort^xmche  parishii  ssp.  brachyloba 
(short-lobed  broom-rape)  occurs  on  the 
Pacific  coast  from  San  Luis  Obispo 
south  to  Baja  California  and  on  the 
Channel  Islands.  It  is  associated  with 
sandy  soils  in  coastal  bluff  scrub, 
coastal  dunes,  and  coastal  scrub.  Several 
new  populations  have  recently  been 
discovered  on  San  Nicolas  Island  and 
San  Miguel  Island,  supporting  removal 
frt>m  candidate  status. 

Penstemon  discolor  (Catalina 
beardtongue)  is  known  to  ocoir  in  the 
Santa  Catalina,  Dragoon,  Atascosa, 
Winchester,  and  Galiuro  mountains  of 
southeastern  Arizona.  Since  1991, 
several  additional  populations  have 
been  diacovered.  lliese  discoveries 
less«i  the  significance  of  threats  posed 
to  the  Santa  Catalina  population  and   ^ 
supports  removal  from  candidate  status 
because  a  listing  proposal  is  no  longer 
warranted. 

Pentachaeta  exUis  ssp.  aeolica 
(slender  pentachaeta)  is  a  small, 
ephemeral  plant  associated  with  dry 
grasslands.  Based  on  status  information 
from  1977.  the  species  is  restricted  to 
three  populations  in  Monterey  and  San 
Benito  counties,  California.  The  only 
potential  threat  is  grazing  by  cattle.  The 
extent  of  this  threat  is  not  presently 
stiffident  to  warrant  a  proposed  li«Ung. 
Given  the  lack  of  recent  status 


information  to  support  issuance  of 
proposed  listing,  and  a  lack  of  clearly 
identified  threats,  maintaining  this 
species  in  candidate  status  is  not 
warranted. 

Phlox  idahonis  (Clearwater  phlox)  is 
endemic  to  moist  meadows  and 
streambanks  in  the  Clearwater 
Moimtains  of  north-central  Idaho.  The 
species  occurs  in  relatively  flat 
grassland/shrub  habitats,  ranging  &t>m 
2,800  to  3,275  feet  in  elevation  and  is 
the  only  phlox  occurring  in  mountain 
meadows  of  northern  Idaho.  This 
species  is  known  from  four 
metapopulations  (eight  occurrences),  all 
withhi  four  miles  of  the  town  of 
Headquarters,  Idaho.  Although  the 
timing  and  intensity  of  grazing  may 
adversely  affect  the  species,  the  threat 
from  grazing  is  not  silfficient  to  warrant 
a  proposed  listing  for  this  plant.  It  is 
therefore  being  removed  from  candidate 
status. 

Pleuropogon  oregonus  (Oregon 
semaphore  grass)  grows  in  moist 
meadows  and  marshlands  at  about  2,500 
to  4,000  feet  in  elevation  with  nvimerous 
aquatic  and  semiaquatic  associates.  The 
species  is  known  from  two  widely 
separated  regions  of  Oregon.  There  are 
eight  known  populations,  foiu-  in  Lake 
Coimty  and  four  in  Union  County. 
Because  the  species  faces  only  minor 
threats  from  grazing  and  stream 
channelization  and  is  believed  to  be 
stable,  removal  from  candidate  status  is 
justified. 

Polemonium  pectinatum  (Washington 
polemonium)  is  found  primarily  along 
the  outer  margins  of  riparian  areas  near 
the  transition  with  xeric  vegetation  in 
Lincoln,  Whitman,  and  Adams  counties, 
Washington  and  is  believed  extirpated 
from  Spokane  County.  Currently  there 
are  35  extant  populations  with  an 
estimated  total  of  15,000  to  20,000 
individuals.  Minor  threats  have  been 
reduced  by  a  conservation  agreement 
aimed  at  reducing  the  populations  of 
noxious  weeds  and  removal  from 
candidate  status  is  justified. 

Polyctenium  williamsiae  (Williams' 
combleaf)  is  presently  known  from  five 
occiurences  in  Washoe  and  Nye 
counties,  Nevada.  The  species  occius  on 
sandy  clay  margins  and  bottoms  of 
ephemerad  pools  in  sagebrush  scrub.  At 
its  spring  1995  meeting,  the  Northern 
Nevada  Native  Plant  Society  Rare  Plant 
Committee  recommended  removing  this 
species  from  Category  1  candidate  status 
but  retaining  it  in  Category  2  status.  A 
listing  proposal  is  no  longer  warranted 
for  this  species  in  light  of  the  potential 
for  locating  additional  populations  and 
Federal  agency  efforts  to  conserve  this 
plant,  so  it  is  removed  from  candidate 
status. 


Potentilla  basaltica  (Soldier  Meadows 
dnquefoil)  occupies  alkali  meadows, 
seeps,  and  occasionally,  marshes 
bordering  thermal  springs,  outflow 
streams,  and  depressions  in  Soldier 
Meadows,  Humboldt  County,  Nevada. 
The  total  population  in  1990  was 
estimated  to  be  85,000  individiials  in  10 
sub-populations.  More  recently,  a  small, 
disjunct  population  was  discovered  on 
private  lands  in  Lassen  Coimty, 
CaUfomia.  The  Bureau  of  Land 
Management  has  adopted  conservation 
practices  to  protect  P.  basaltica  and  the 
threatened  desert  dace  [Eremichthys 
acTos),  thereby  reducing  the  threats  from 
grazing,  wetland  alteration,  and 
recreational  use  and  justifying  removal 
from  candidate  status. 

The  Pecos  springsnail  [Pyrgulopsis 
[=Fontelicella]  pecosensis)  is  endemic  to 
southeastern  New  Mexico,  occurring  on 
mud  and  pebble  substrates  near  the 
margins  of  springs.  Threats  to  the  water 
quality  of  the  spring  have  been 
alleviated  by  purchase  of  the  water 
rights  and  this  species'  status  is  believed 
to  be  improving.  Potential  threats  from 
oil  and  gas  development  do  not  appear 
relevant  since  reserves  that  would  affect 
the  springs  have  not  been  identified. 

The  dusky  gopher  bog  [Rana  areolata 
sevosa)  is  part  of  a  group  of  frogs  that 
is  subject  to  considerable  taxonomic 
debate.  One  treatment  considers  gopher 
frogs  as  conspecific  with  crawfish  &t)gs 
under  R.  areolata.  An  alternate 
treatment  splits  the  gopher  frogs  from 
crawfish  frogs,  assigning  the  gopher 
frogs  to  R.  capita.  Neither  designation  is 
universally  accepted.  The  distribution 
of  the  various  subspecies  of  gopher  frogs 
is  also  problematic.  This  taxon  is 
removed  from  candidate  status,  pending 
resolution  of  the  taxonomic  and 
distribution  questions  raised  above. 

Ranunculus  reconditus  (obscure 
buttercup)  is  a  perennial  forb  that 
historically  grew  in  Wasco  County, 
Oregon  and  across  the  Columbia  River 
in  Klickitat  County,  Washington.  The 
Oregon  sites  were  beUeved  extirpated 
until  1988,  when  two  populations  were 
discovered.  The  estimated  population 
sizes  from  1988  surveys  were  7,400 
plants  in  Washington  and  250-400 
plants  in  Oregon.  Minor  threats  from 
grazing  and  nonindigenous  plants, 
coupled  with  the  need  for  updated 
status  information,  justify  removal  of 
this  species  from  candidate  status. 

Rorippa  subumbellata  (Tahoe  yellow 
cress)  occurs  on  sandy  substrates,  along 
lake  margins,  near  stream  mouths,  and 
in  back-beach  depressions.  Occurrence 
and  availability  of  suitable  habitat  for  R. 
subumbellata  are  correlated  with  lake 
water  surface  elevation.  A  dam 
constructed  on  the  Truckee  River 


outflow  in  1871  allows  lake  siuface 
elevation  to  fluctuate  between  6,223  feet 
and  6,229.1  feet.  Surveys  of  the  entire 
lake  shore  conducted  in  1993  counted 
approximately  6,500  individuals  at  35 
locations.  The  persistence  of  these 
populations  over  the  last  15  years  and 
recent  colonization  of  new  sites  as  water 
levels  recede  indicate  that  R. 
subumbellata  should  not  be  considered 
a  candidate  species. 

Rubus  nigerrimus  (northwest 
raspberry)  occiu^  primarily  along  the 
banks  and  channels  of  small  streams 
that  are  tributary  to  the  Snake  River. 
The  species  is  found  at  elevations 
ranging  from  700  to  2,200  feet.  It  is 
known  from  18  locations  scattered 
among  approximately  80  square  miles  in 
Whitman  and  Garfield  counties, 
Washington.  Most  populations  are 
small,  consisting  of  15  to  30  individuals 
and  seedling  establishment  appears  to 
be  low.  Removal  of  this  species  from 
candidate  status  is  based  primarily  on  a 
lack  of  current  status  information 
needed  to  support  issuance  of  a 
proposed  listing. 

Scrophularia  macrantha  (Mimbres 
figwort)  is  a  narrowly  endemic 
herbaceous  pereimial  found  in  the 
Mimbres  Moimtains  and  the  Cooks 
Range  in  Grant  and  Luna  counties.  New 
Mexico.  It  is  generally  restricted  to 
north-facing  igneous  cliffs  and  steep 
talus  slopes  from  6,500  to  8,200  feet  in 
elevation.  Status  surveys  conducted  in 
1982  and  1994  indicate  the  species  is 
stable  and  previously  identified  threats 
from  grazing  and  recreational  use  were 
over-emphasized  since  these  activities 
did  not  occur  in  the  species'  habitat.  It 
is  hereby  removed  from  candidate 
status. 

Senecio  huachucanus  (Huachuca 
groundsel)  is  a  herbaceous  perennial 
that  grows  on  steep,  mesic,  high 
elevation  mountain  slopes.  The  species 
is  known  from  the  Santa  Rita  and 
Huachuca  Mountains  in  Arizona  and 
the  Sierra  Azul,  Sonora,  Mexico.  Aside 
bom  one  population  in  the  Santa  Rita 
Mountains,  populations  tend  to  be 
isolated  and  small  (less  than  a  few 
hundred  plants).  The  Santa  Rita 
population  probably  contains  thousands 
of  plants  on  many  acres  in  remote, 
wilderness  lands.  Since  1991, 
populations  at  two  sites  in  the 
Huachuca  Mountains,  one  site  in  the 
Sierra  Azula,  and  the  large  population 
in  the  Santa  Rita  Mountains  have  been 
discovered,  indicating  the  species  is 
more  widespread  than  previously 


believed  and  should  be  removed  from 
candidate  status. 

Sidalcea  covillei  (Owens  Valley 
checkermallow)  grows  in  alkaline  and 
subalkaline  meadows  in  the  Owens 
River  drainage  in  California.  It  is 
restricted  to  31  sites  in  Inyo  County  and 
occurs  on  habitat  protected  in  part  by 
conservation  efforts  in  the  eastern 
Mohave  Desert.  The  primary  threat  to 
the  species  was  believed  to  be 
hydrologic  alteration  and  grazing,  but 
these  threats  no  longer  exist.  The 
species  is  removed  from  candidate 
status. 

Sidalcea  stipularis  (Scadden  Flat 
checkerbloom)  is  known  from  only  two 
occurrences:  one  on  private  land  and 
the  second  on  a  utility  right-of-way.  No 
threats  to  the  species  have  been 
identified.  S.  stipularis  is  believed  to  be 
stable  and  does  not  warrant  status  as  a 
candidate  species. 

Sphaeromeria  compacta  (Charleston 
tansy)  is  known  only  from  the  Spring 
Moimtains,  Clark  County,  Nevada, 
where  it  occurs  at  timberline  and  above. 
It  occurs  on  talus  slopes,  in  frost-heave 
broken  rubble,  and  on  gravelly  slopes  in 
limestone-derived  soils.  The  species  is 
known  from  three  separate  populations 
but  individual  numbers  are  unknown. 
The  primary  threat  is  tramp  Ung  by 
hikers.  In  the  face  of  limited  status  data 
and  minor  threats,  the  species  is 
removed  from  candidate  status. 

Streptanthus  albidus  ssp.  peramoenus 
(most  beautiful  jewelflower)  is  the 
subject  of  an  ongoing  taxonomic 
revision.  New  subspecies  of  S.  albidus 
may  be  named  and  some  new 
populations  of  S.  albidus  ssp. 
peramoenus  may  be  identified.  As  a 
result,  the  range  and  current  status  are 
unknown,  supporting  removal  from 
candidate  status  pending  the  results  of 
the  taxonomic  revisions. 

Streptanthus  brachiatus  ssp. 
brachiatus  (Socrates  Mine  jewelflower), 
Streptanthus  brachiatus  ssp.  hoffmanii 
(Freed's  jewelflower),  and  Streptanthus 
morrisonii  ssp.  hirtiflorus  are  very  rare 
and  vulnerable  subspecies  that  are  the 
subjects  of  ongoing  status  reviews.  The 
Bureau  of  Land  Management  (BLM) 
protects  known  locations  from 
disturbance  and  the  potential  for  habitat 
loss  from  geothermal  development  in 
the  Geysers  Geothermal  Steamfield  has 
been  reduced  by  BLM  protection  and 
reduced  rates  of  geothermal 
exploitation.  Information  in  Service  files 
is  currently  insufficient  to  support 
issuance  of  proposed  Ustings,  so  these 


subspecies  are  removed  from  candidate 
status. 

Streptanthus  morrisonii  ssp.  elatus 
(Three  Peaks  jewelflower)  is  known 
only  from  a  few  serpentine  barrens  in 
Lake  County,  California.  Habitat  for  this 
species  has  been  seriously  impacted  by 
mining  and  road-building,  but  recent 
actions  by  BLM  will  protect  habitat  for 
this  species.  Information  in  Service  files 
is  currently  insufficient  to  support 
issuance  of  proposed  listings,  so  this 
subspecies  is  removed  from  candidate 
status. 

Synthyris  ranunculina  (Charleston 
kittentails)  is  found  in  permanently 
damp  areas,  moist  meadows,  along 
creek  corridors,  snow  banks,  on  moss- 
covered  rock,  and  moist  cliff  crevices. 
All  known  sites  are  on  the  eastern  flank 
of  the  Spring  Mountains  Range  at 
elevations  ranging  from  8,600  to  11.800 
feet.  The  species  is  known  only  from 
lands  within  the  Toiyabe  National 
Forest's  Spring  Mountains  Recreation 
Area  and  the  Ser/ice  and  U.S.  Forest 
Service  are  developing  an  ecosystem- 
level  conservation  agreement  to  provide 
for  long-term  conservation  of  this 
species.  Minor  historic  threats  (from 
trampling  by  horses  and  hikers  and 
spring  manipulation)  support  removal 
from  candidate  status. 

Tri folium  polyodon  (Pacific  Grove 
clover)  was  included  as  part  of  the 
common  Tri  folium  variegatum  in  a 
recent  taxonomic  revision.  This  species 
is  removed  from  candidate  status 
because  it  is  no  longer  a  listable  entity 
under  the  Act. 

Author 

This  notice  was  compiled  from 
materials  supplied  by  the  Service's  staff 
biologists  located  throughout  the 
country  in  regional  and  field  offices. 
The  materials  were  compiled  by  E)r. 
Richard  E.  Sayers,  jr..  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  1849  C  Street.  NW.. 
Mailstop  ARLSQ-452.  Washmgton.  DC 
20240  (phone  703/''58-2105;  facsimile 
703/358-1735). 

Authority:  The  authority  for  this  notice  is 
the  Endangered  Species  Act  of  1973.  as 
amended,  16  U.S.C.  1531  et  seq 

Dated:  February  16. 1996 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Service 
(FR  Doc.  96-4413  Filed  2-27-96;  8:45  ami 
BH.IJNO  coot  4310-a6-l> 
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Federal  Register 

Vol.  61,  No.  40 

Wednesday,  February  28,  1996 


This  section  of  the  FEDERAL  REGISTER 
oonlains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Noticas  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rtMngs,  delegations  of  authority,  filing  of 
peliions  and  eppNcations  and  agency 
stafiements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
(Docket  NaFV95-«97] 

Notice  for  Extension  and  Revision  of  a 
Currently  Approved  Information 
Coilaction  | 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  this  notice  announces  the 
Agricultural  Marketing  Service's  (AMS) 
intention  to  request  an  extension  for  and 
revision  to  a  currently  approved 
information  collection  in  support  of  the 
AMS/Provisions  Regulating  the  Quality 
of  Domestically  Produced  Peanuts 
Handled  by  Persons  Not  Subject  to  the 
Peanut  Marketing  Agreement  based  on 
re-estimates. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  29, 1996. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Richard  Lower,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
D.C.,  20090-6456,  (202)  720-2020  or 
Fax:  (202)  720-5698.  I 

SUPPLEMENTARY  INFORMATION:         I 

Title:  Provisions  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  Handled  by  Person's  Not. 
Subject  to  the  Peanut  Marketing 
Agreement. 

OMB  Number:  0581-0163. 

Expiration  Date  of  Approval:  March 
31, 1996. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
informaticHi  collection. 

Abstract:  Afler  aflatoxin  was  found  in 
peanuts  in  the  mid-1960's,  the  domestic 
peanut  industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 


peanut  products.  Under  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (Act),  as  amended  (7  U.S.C. 
601-674),  Peanut  Marketing  Agreement 
No.  146  and  the  Peanut  Administrative 
Committee  (Committee)  were 
established  by  the  Secretary  in  1965. 
The  Agreement  was  signed  by  a  majority 
of  domestic  peanut  handlers  (signatory 
handlers). 

Public  Law  101-220,  enacted 
December  12, 1989,  amended  section 
608b  of  the  Act  to  require  that  all 
handlers  who  have  not  signed  the 
Agreement  (non-signatory  handlers)  be 
subject  to  quality,  handling,  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  Regulations  to 
implement  Pub.  L.  101-220  were  issued 
and  made  effective  on  December  4, 1990 
(55  FR  49983).  It  is  estimated  that  5 
percent  of  the  domestic  peanut  crop  is 
marketed  by  non-signatory  handlers  and 
the  remainder  of  the  crop  is  handled  by 
signatory  handlers. 

The  objective  of  the  Agreement  and 
the  non-signatory  handling  regulations 
(7  CFR  part  997)  is  to  ensure  that  only 
wholesome  peanuts  enter  edible  market 
channels.  Under  both  regulations, 
farmers  stock  peanuts  with  visible 
Aspergillus  flavus  mold  (the  principal 
source  of  aflatoxin)  are  required  to  be 
diverted  to  non-edible  uses.  Both 
regulations  also  provide  that  shelled 
peanuts  meeting  minimum  outgoing 
quality  requirements  must  be 
chemically  analyzed  for  aflatoxin 
contamination. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .33  hours  per 
response. 

Respondents:  Peanut  handlers  and 
service  industries. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Number  of  Responses  per 
Respondent:  26. 

Estimated  Total  Annual  Burden  on 
Respondents:  377.55  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Richard  Lower, 
Marketing  Specialist,  at  (202)  720-2020: 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  USDA's  oversight  of  the  program;  (2) 
the  accuracy  of  the  collection  burden 
estimate  and  the  validity  of  the 
methodology  and  assumptions  used  in 


estimating  the  burden  on  respondents; 
(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
requested;  and  (4)  ways  to  minimize  the 
burden,  including  the  use  of  automated 
and  electronic  technologies. 

Comments  should  reference  OMB  No. 
0581-0163  and  be  sent  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington.  D.C..  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 
public  inspection  in  the  OfHce  of  the 
Docket  Clerk  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  February  22, 1996. 
Martlia  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  96-4503  Filed  2-27-96;  8:45  am] 

BILLING  CODE  341(Mn-P 


[Docket  No.  FV95-e48] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  this  notice  announces  the 
Agricultural  Marketing  Service's  (AMS)  " 
intention  to  request  an  extension  for  and 
revision  to  a  currently  approved 
information  collection  for  Irish  Potatoes 
Grown  in  Colorado,  Marketing  Order 
948. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  29, 1996  to  be  assured 
of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Teresa  L.  Hutchinson, 
Marketing  Specialist,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.  S.  Department  of 
Agriculture,  1220  SW  Third  Avenue, 
Room  369,  Portland,  OR  97204,  Tel: 
(503)  326-2724,  Fax  (503)  326-7440. 


SUPPLEMENTARY  INFORMATION: 

Title:  Irish  Potatoes  Grown  in 
Colorado,  Marketing  Order  948. 

OMB  Number:  0581-0111. 

Expiration  Date  of  Approval:  April  30, 
1996. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  qf  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674h  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculture  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  Colorado  marketing 
order  program,  which  has  been 
operating  since  1941. 

Under  the  Colorado  potato  marketing 
order,  potatoes  sent  to  processing  are 
exempt  from  inspection  and  grade 
requirements  but  must  be  shipped 
under  a  special  purpose  shipment 
exemption.  To  ensure  high  quality  fresh 
market  shipments,  producers  must 
notify  the  Colorado  Potato  Committee 
(committee)  of  such  special  purpose 
shipments.  Further,  any  business  which 
operates  as  a  potato  caimer,  freezer, 
processor,  or  pre-peeler  must  register 
with  the  committee.  These  forms  enable 
the  committee,  and  thus,  the  Secretary 
to  better  monitor  exempt  shipments  and 
ensure  compliance  with  provisions  of 
the  marketing  order  and  the  AMAA. 

Potato  producers  and  handlers  who 
are  nominated  by  their  peers  to  serve  as 
representatives  on  the  committee  must 
file  nomination  forms  with  the 
Secretary. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Such  referenda  ballots  are  included  in 
this  request. 

The  information  collected  is  used 
only  by  authorized  representatives  of 


the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  committee.  AMS  is  the 
primary  user  of  the  information  and 
authorized  committee  employees  are  the 
secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.1494  hours  per 
response. 

Respondents:  Potato  producers  and 
for-profit  businesses  handling  fresh  and 
processed  potatoes  produced  in 
Colorado. 

Estimated  Number  of  Respondents: 
526. 

Estimated  Number  of  Responses  per 
Respondent:  7.074. 

Estimated  Total  Annual  Burden  on 
Respondents:  556  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
Colorado  marketing  order  program  and 
USDA's  oversight  of  that  program;  (2) 
the  accuracy  of  the  collection  burden 
estimate  and  the  validity  of 
methodology  and  assumptions  used  in 
estimating  the  burden  on  respondents; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  requested; 
and  (4)  ways  to  minimize  the  burden, 
including  use  of  automated  or  electronic 
technologies. 

Comments  should  reference  OMB  No. 
0581-0111  and  the  Colorado  Marketing 
Order  No.  948,  and  be  sent  to  USDA  in 
care  of  Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.  S. 
Department  of  Agriculture,  1220  SW 
Third  Avenue,  Room  369,  Portland,  OR 
97204.  All  comments  received  will  be 
available  for  public  insp)ection  during 
regular  business  hours  at  the  same 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  February  22, 1996. 
Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

|FR  Doc.  96-4504  Filed  2-27-96;  8:45  am) 

BILLJNQ  CODE  3410-02-P 


[Docket  No.  TB-96-15] 

Notice  Of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
Tobacco  Statistics  Act  of  1929,  the 
Agricuhural  Marketing  Act  of  1946.  and 
Regulations  Governing  the  Tobacco 
Stocks  and  Standards. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  29.  1996. 
ADDtnONAL  INFORMATION:  Contact  Henry 
R.  Martin,  Chief.  Market  Information 
and  Program  Analysis  Branch,  Tobacco 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  505  Annex  Building,  P.O.  Box 
96456.  Washington,  D.C.  20090-6456, 
(202) 205-0489. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tobacco  Stocks  Report  and  the 
Quarterly  Report  of  Manufacture  and 
Sales  of  Snuff.  Smoking,  and  Chewing 
Tobacco. 

OMB  Number:  0581-0004. 

Expiration  Date  of  Approval: 
September  30, 1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Tobacco  Statistics  Act 
of  1929  (7  U.S.C.  501-508)  provides  for 
the  collection  and  publication  of 
statistics  of  tobacco  by  the  Department 
of  Agriculture  with  regard  to  quantity  of 
leaf  tobacco  in  all  forms  in  the  United 
States  and  Puerto  Rico,  owned  by  or  in 
the  possession  of  dealers, 
manufacturers,  growers'  cooperative 
associations,  and  others  with  the 
exception  of  the  original  growers  of  the 
tobacco. 

The  statistics  shall  show  the  quantity 
of  tobacco  in  such  detail  as  to  types,  as 
the  Secretary  of  Agriculture  shall  deem 
to  be  practical  and  necessary  and  shall 
be  summarized  as  of  Ianuar>-  1,  April  1, 
|uly  1,  and  October  1  of  each  year  and 
are  due  within  15  days  of  the 
summarized  dates. 

The  information  furnished  under  the 
provisions  of  this  Act  shall  be  used  only 
for  statistical  purposes  for  which  it  is 
supplied.  No  publication  shall  be  made 
by  the  Secretary'  of  Agricuhure  whereby 
the  data  furnished  by  any  particular 
establishment  can  be  identified,  nor 
shall  anyone  other  than  the  sworn 
employees  of  the  Department  of 
Agriculture  be  allowed  to  examine  the 
individual  reports. 

The  regulations  governing  the 
Tobacco  Stocks  and  Standards  Act  (7 
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CFR  Part  30)  issued  under  the  Tobacco 
Statistics  Act  specifically  address  the 
reporting  requirements.  Tobacco  in  leaf 
form  or  steins  is  reported  by  types  of 
tobacco  and  whether  stemmed  or 
unstemmed.  Tobacco  in  sheet  form  shall 
be  segregated  as  to  whether  for  cigar 
wrapper,  cigar  binder,  for  cigarettes,  or 
for  other  products.  1 

Tobacco  stocks  reporting  is 
mandatory.  The  basic  purpose  of  the 
information  collection  is  to  ascertain  the 
total  supply  of  unmanufactured  tobacco 
available  to  domestic  manufacturers  and 
to  calculate  the  amount  consumed  in 
manufactured  tobacco  products.  This 
data  is  also  used  for  the  calculation  of 
production  quotas  for  individual  types 
of  tobacco  and  for  price  support 
calculations. 

The  Quarterly  Report  of  Manufacture 
and  Sales  of  Snuff,  Smoking,  and 
Chewing  Tobacco  is  voluntary.  Prior  to 
1965,  information  on  the  manufacture 
and  sale  of  snuff,  smoking,  and  chewing 
tobacco  products  was  available  from 
Treasury  Department  publications  on 
the  collection  of  taxes.  With  repeal  of 
the  Federal  tax  in  1965,  the  industry 
requested  that  the  collection  of  basic 
data  be  continued  to  maintain  the 
statistical  series  and  all  the  major 
manufacturers  agreed  to  furnish 
information.  Federal  taxes  were 
reimposed  in  1985  for  snuff  and   | 
chewing  tobacco  and  the  Treasury 
Department  began  reporting  data  on 
these  products,  but  not  in  the  detail 
desired  by  the  industry.  Data  from  this 
report  is  also  used  in  the  calculations  to 
determine  the  production  quotas  of 
types  of  tobacco  used  in  these  products. 

The  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621-1627)  directs  and 
authorizes  the  Secretary  of  Agriculture 
to  collect,  tabulate,  and  disseminate 
statistics  on  marketing  agricultural 
products  including  market  supplies, 
storage  stocks,  quantity,  quality  and 
condition  of  such  products  in  various 
positions  in  the  marketing  channel, 
utilization  of  sub-products,  shipments, 
and  unloads. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.92  hours  per 
response. 

Respondents:  Primarily  tobacco 
dealers,  manufacturers,  and  growers — 
cooperative  associations  including  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
101. 

Estimated  Number  of  Responses  per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  372  hours. 

Copies  of  this  information  collection 
can  he  obtained  from  Henry  R.  Martin, 


Chief,  Market  Information  and  Program 
Analysis  Branch,  at  (202)  205-0489. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriated 
automated,  electronic,  mechanical,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Henry  R. 
Martin,  Chief,  Market  Information  and 
Program  Analysis  Branch,  Tobacco 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  505  Annex  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456 
and  will  be  available  for  public 
inspection  in  Room  505  Annex 
Building,  USDA,  AMS,  Tobacco 
Division,  Market  Information  and 
Program  Analysis  Branch,  300  12th 
Street.  S.W.,  Washington,  D.C.  20250. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  February  22. 1996. 
Lon  Hatamiya, 

Administrator. 

|FR  Doc.  96-4505  Filed  2-27-96;  8:45  am) 

BILLING  CODE  3410-02-P 

[CN-«5-004] 

Recommendations  of  Advisory 
Committee  on  Universal  Cotton 
Standards 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  held  a  meeting  of  the 
Universal  Cotton  Standards  Advisory 
Committee  in  Memphis,  Tennessee  on 
June  15  and  16,  1995.  This  notice 
announces  that  the  Advisory  Committee 
recommended  that  the  Universal  Cotton 
Standards  be  expanded  to  include  the 
current  USDA  High  Volume  Instrument 
(HVI)  Calibration  Cottons,  laboratory 
atmospheric  conditions  and  sample 
conditioning  practices  and  procedures. 


DATES:  Comments  must  be  received  by 
March  29, 1996. 

ADDRESSES:  Comments  and  inquiries 
should  be  addressed  to  Ross  Griffith, 
Cotton  Division,  AMS,  USDA,  Room 
2641-S.,  P.O.  Box  96456,  Washington. 
D.C.  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  Rm.  2641-S.,  14th  & 
Independence  Avenue,  SW, 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Griffith,  (202)  720-3193. 

SUPPLEMENTARY  INFORMATION:  The 
Universal  Cotton  Standards  Advisory- 
Committee  meets  triennially  to  consider 
any  necessary  changes  to  the  Universal 
Cotton  Standards  and  to  review  freshly 
prepared  sets  of  Universal  Cotton 
Standards  for  conformity  with  the 
existing  standards. 

At  this  meeting,  the  committee 
recommended  expanding  the  Universal 
Cotton  Standards  to  include  the  current 
USDA  High  Volume  Instrument  (HVI) 
Calibration  Cottons  (Long-Strong  and 
Short- Weak);  laboratory  atmospheric 
conditions  of  70  degrees  Fahrenheit , 
plus  or  minus  one  degree,  and  65 
percent  Relative  Humidity,  plus  or 
minus  two  percent;  and  sample 
conditioning  practices  and  procedures 
as  follows:  "Samples  of  cotton  must  be 
directly  exposed  to  approved  laboratory 
atmospheric  conditions  until  their 
moisture  content  reaches  equilibrium 
with  that  of  the  atmosphere.  This 
equilibrium  moisture  content  usually 
ranges  from  6.75  percent  to  8.25 
percent.  Conditioning  of  samples  in 
sacks,  wrappers,  or  other  coverings  is 
not  permissible". 

High  Volume  Instrument  (HVI) 
Classing  of  cotton  has  been  available  on 
an  optional  basis  since  1980.  Since 
1991,  HVI  classification  has  been 
provided  on  all  cotton  classed  by  USDA 
along  with  the  classer  color  grade  and 
leaf  grade  which  conform  to  the 
Universal  Grade  Standards.  HVI  systems 
provide  the  most  scientific  and  reliable 
sources  of  cotton  quality  information 
available.  The  advisory  committee 
includes  representatives  of  all  segments 
of  the  U.S.  cotton  industry  and  the  21 
overseas  cotton  associations  that  are 
signatories  to  the  Universal  Cotton 
Standards  Agreement.  Adoption  of  this 
recommendation  should  result  in  the 
establishment  of  a  universal  language 
for  the  marketing  of  U.S.  cotton  under 
the  HVI  Classification  System. 

Authority:  United  States  Cotton  Standards 
Act  C7  U.S.C.  51  et  seq.) 


Dated:  February  22, 1996. 
Lon  Hatamiya, 

Administrator. 

(FR  Doc.  96-4506  Filed  2-27-96;  8:45  am] 

aiLUNG  COOE  3410-02-P 


Forest  Service 

Olympic  Cross  Cascade  Pipeline 
Project,  Mt.  Baker-Snoqualmie  National 
Forest,  Snohomish,  King,  Kittitas, 
Qrant,  Adams,  and  Franklin  Counties, 
Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA,  as 
lead  federal  agency  will  prepare  an 
environmental  impact  statement  on  a 
proposal  by  Olympic  Pipe  Line 
Company  (OPL)  to  construct  a  new  230- 
mile  underground/aboveground 
pipeline  to  deliver  motor  gasoline, 
diesel  fuel,  and  aviation  jet  fuel  fittm 
north  of  OPL's  Woodinville  Station, 
Washington  to  a  new  distribution 
facility  near  the  City  of  Kittitas, 
Washington  and  an  existing  facility  in 
Pasco,  Washington.  This  environmental 
impact  statement  will  be  a  combined 
NEPA/SEPA  document.  The  lead  state 
agency  will  be  the  Energy  Facility  Site 
Evaluation  Council.  If  approved, 
construction  would  commence  in  1997 
and  be  completed  in  about  one  year. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  8, 1996. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to:  Dennis  E.  Bschor,  Forest 
Supervisor,  Mt.  Baker-Snoqualmie 
National  Forest,  21905 — 64th  Avenue 
West,  Mountlake  Terrace,  WA  98043- 
2278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Johnson,  Project  Manager,  North 
Bend  Ranger  District,  42404  SE  North 
Bend  Way,  North  Bend,  WA  98045; 
phone  (206) 888-1421. 
SUPPLEMENTARY  INFORMATION:  The 
Olympic  Pipe  Line  Company  (OPL), 
located  in  Renton,  Washington, 
proposes  to  construct  a  new  230-mile- 
long,  14-inch-diameter  pipeline  from 
north  of  OPL's  Woodinville  Station  near 
the  King/Snohomish  County  line,  in 
w^tem  Washington,  to  a  new 
distribution  facility  near  the  City  of 
Kittitas  and  to  the  existing  terminal 
facility  in  Pasco,  in  southeastern 
Washington.  It  would  start  as  a  14-inch 
pipeline  in  Snohomish  County  north  of 
the  King/Snohomish  County  line,  travel 
eastward  and  then  southeast  to  North 


Bend,  run  east  along/near  the  Interstate 
90  highway  corridor,  and  cross  over 
Snoqualmie  Pass.  The  pipeline  would 
then  continue  eastward  along/near  1-90 
to  the  City  of  Kittitas  where  it  will 
change  to  a  12-inch  pipeline,  continue 
past  EUensburg  and  the  Yakima 
Training  Center,  cross  under  the 
Columbia  River  downstream  of 
Wanapum  Dam,  run  toward  the 
Columbia  National  Wildlife  Refuge,  and 
then  travel  south  to  Pasco  where  it 
would  connect  with  existing  facilities. 
The  pipeline  would  be  placed 
underground  and  above-ground, 
depending  upon  design  requirements, 
and  six  pump  stations  would  be  placed 
along  the  pipeline  route.  The  pipeline 
would  transport  motor  gasoline,  diesel 
fuel,  and  aviation  jet  fuel. 

If  approved,  construction  would 
commence  in  1997  and  be  completed  in 
about  one  year.  Construction  of  the 
pipeline  would  require  a  2-  to  3-foot- 
wide  and  36-  to  60-inch-deep  (or 
deeper)  trench.  Construction  typically 
occurs  in  about  a  60-foot-wide  area  and 
the  permanent  right-of-way  would 
typically  be  about  30  feet  wide.  The 
pipeline,  which  would  be  transported  in 
40-  to  80-foot  lengths,  would  be  made  of 
high-grade  steel  coated  with  a 
polyolefin-type  material  to  prevent 
corrosion.  The  welds  of  the  pipeline 
would  be  X-ray  tested,  and  the  entire 
line  would  be  hydrostatically  tested  to 
125%  of  the  maximum  pressure  allowed 
during  operation  of  the  pipeline. 

Scoping  meetings  to  receive  public 
comments  on  the  project,  and  the 
associated  open  houses  and  land  use 
hearings,  will  occur  as  follows:  March 
12, 1996  (EUensburg  High  School, 
EUensburg,  WA);  March  13,  1996 
(Jackson  High  School,  Mill  Creek,  WA); 
March  14, 1996  (Snoqualmie  Middle 
School,  Snoqualmie,  WA);  March  26, 
1996  (Royal  High  School,  Royal  City, 
WA);  March  27, 1996  (Columbia  Basin 
Community  College,  Pasco,  WA);  and 
March  28, 1996  (Othello  High  School, 
Othello,  WA).  Each  meeting  date  will 
begin  with  an  open  house  at  5  p.m., 
followed  by  a  land  use  hearing  and  a 
scoping  meeting.  Potential  issues  of 
concern  for  the  environmental  impact 
statement  include  the  risk  of  a  spill; 
impacts  to  health  and  safety,  soil 
erosion,  stream  and  river  crossings, 
water  quality,  fish  and  wildlife, 
wetlands,  agriculture,  forest  land,  and 
transportation  and  utilities;  and 
compatibility  with  existing  land  uses. 

Three  alternatives  are  considered  for 
this  project,  including:  constructing  an 
east-west  pipeline  route  as  proposed 
above;  building  a  new  north-south 
pipeline  from  Renton,  WA,  to  Portland, 
OR,  and  continuing  barging  on  the 


Columbia  River  to  Pasco:  or  continuing 
with  the  current  no  action  alternative. 
Optional  subcomponents  to  the 
proposed  action  include:  (1)  Shortening 
the  pipeline  so  that  it  terminates  in 
Moses  Lake  and  rebuilding  the  Moses 
Lake-to-Spokane  pipeline;  (2)  using  the 
same  initial  route  but  turning  south  near 
EUensburg  and  going  through  the 
Yakima  Valley  to  Pasco;  (3)  routing  a 
300-mile  pipeline  through  one  of  two 
alternative  routes  across  Stevens  Pass 
and  terminating  it  in  Pasco:  (4)  routing 
the  pipeline  through  one  of  two  other 
routes  through  Snoqualmie  Pass  and 
terminating  in  Pasco;  and  (5)  routing  the 
pipeline  through  Stampede  Pass  and 
terminating  in  Pasco.  The  no  action 
alternative  (existing  practices)  includes 
the  following  subcomponents:  (1)  Piping 
to  Portland  and  then  barging  from  there 
to  Pasco  on  the  Columbia  River;  (2) 
shipping  by  barge  or  tanker  from  Puget 
Sound,  south  along  the  Washington 
coast  to  Portland,  and  then  transferring 
to  river  barges  for  shipment  to  Pasco  on 
the  Columbia  River;  and  (3)  transporting 
by  tanker  truck  across  the  Cascade 
Mountains  to  Pasco.  The  only  permit 
required  for  the  project  is  an  Energy 
Facility  Site  Evaluation  Council  Site 
Certification. 

The  Forest  Service  will  be  the  lead 
federal  agency.  Cooperating  agencies 
include  the  Bureau  of  Land 
Management  (Joseph  Buesing,  Spokane 
District  Manager),  Bureau  of 
Reclamation  (John  W.  Keys,  III.  Regional 
Director),  and  Department  of  the  Army 
(Lieut.  General  C.G.  Marsh,  Installation 
Commander,  Headquarters,  I  CORPS 
and  Fort  Lewis).  This  environmental 
impact  statement  will  be  a  combined 
NEPA/SEPA  document.  The  lead  state 
agency  under  the  Washington  State 
Environmental  Policy  Act  will  be  the 
Energy  Facility  Site  Evaluation  Council 
(Allen  I.  Fiksdal,  EFSEC  Project 
Manager). 

Interested  parties  are  invited  to 
provide  suggestions  and  comments 
about  the  proposed  project  in  writing  to 
the  address  provided  above,  or  at  the 
public  hearings  that  will  be  held 
throughout  the  state.  At  this  time,  it  is 
estimated  the  draft  environmental 
impact  statement  will  be  issued  during 
the  summer  of  1996.  The  final 
environmental  impact  statement  will  be 
issued  early  in  1997. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  the  project  of  several 
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court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structxire  their  participation  in  the 
environmental  review  process  so  that  it 
is  meaninghil  and  alerts  an  agency  to 
the  reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC435  U.S.  519.  553  {1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statemoit  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  impartant 
that  those  interest«l  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  flnal 
enviraunental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
cranments  refer  to  speciRc  pages  or 
ichapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  ^atement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

Dated:  Fefaniary  15, 1996. 
Gcae  I.  Cjrras, 

Acting  Forest  Supervisor. 

(FR  Dot  96-4511  Filed  2-27-96;  8:45  am) 
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SmaH  Business  Timber  Sale  Set-Aside 
Program;  Notice  and  Comment 
Opportunity  on  Recomputation  of 


AOBCV:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 


f :  The  Forest  Service  gives 
notice  that  it  has  revised  its  internal 
administrative  direction  in  Forest 
Service  Handbook  2409.18  regarding 
recomputation  of  shares  under  the 
Small  Business  Timber  Sale  Set- Aside 
Program  to  provide  a  procedure  for 


timber  industry  review  and  comment 
prior  to  a  final  decision  on  recomputed 
shares.  This  prior  notice  and  comment 
opportunity  is  intended  to  respond  to 
industry's  concerns  about  losing  the 
privilege  of  administrative  appeal  of 
recomputation  decisions  when  agency 
appeal  regulations  at  36  CFR  parts  215, 
217,  and  251  were  revised  in  response 
to  statutory  direction  in  1992.  The  new 
procedures  have  been  issued  as  Interim 
Directive  Number  2409.18-96-1. 
EFFECTIVE  DATE:  The  Interim  Directive 
was  effective  February  9,  1996. 
ADDRESSES:  Single  c&pies  of  the  Interim 
Directive  may  be  obtained  by  calling  or 
writing  local  Forest  Service  offices  as 
listed  in  36  CFR  200.4,  by  telephoning 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  or  by  writing 
Director,  Timber  Management,  (3NW 
Aud.  Bldg.).  USDA  Forest  Service.  P.O. 
Box  96090,  Washington,  DC  20090- 
6090. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Sallee,  Timber  Management  Staff,  (202) 
205-1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Forest  Service  Small  Business 
Timber  Sale  Set-Aside  Program  was 
adopted  July  26, 1990  (55  FR  30485). 
The  agency  administers  the  program  in 
cooperation  with  the  Small  Business 
Administration  (SBA)  under  the 
authorities  of  The  Small  Business  Act, 
The  National  Forest  Management  Act  of 
1976,  and  SBA's  regulations  at  Part  121 
of  Title  13  of  the  Code  of  Federal 
Regulations  (13  CFR  part  121).  The 
program  is  designed  to  ensure  that  small 
business  timber  purchasers  have  the 
opportunity  to  purchase  a  fair 
proportion  of  National  Forest  System 
timber  offered  for  sale. 

Direction  to  guide  administration  of 
the  Set-Aside  Program  is  issued  in 
Forest  Service  Manual  (FSM)  Chapter 
2430  and  Chapter  90  of  Forest  Service 
Timber  Sale  Preparation  Handbook 
(FSH  2409.18).  The  Program  requires 
the  Forest  Servfce  to  recalculate  the 
shares  of  timber  sales  to  be  set-aside  for 
small  business,  based  on  the  actual 
history  of  harvest  and/ox  purchase  by 
small  business  every  5  years.  Shares 
also  must  be  recomputed,  if  there  is  a 
change  in  manufacturing  capability,  if 
purchaser  size  class  changes,  or  if 
certain  purchasers  discontinue 
operations. 

Prior  to  1992,  there  was  opportunity 
for  administrative  appeal  of  decisions 
associated  with  recomputation  of  new 
shares.  In  1992,  the  agency  adopted  new 
administrative  appeal  procedures  at  36 
CFR  part  215  in  response  to  new 


statutory  direction.  Under  the  rules 
adopted  at  36  CFR  part  215,  the  Forest 
Service  appeal  process  no  longer  covers 
decisions  related  to  the  recomputation 
of  shares  under  the  Small  Business  Set- 
Aside  Program,  because  these  decisions 
are  not  subject  to  National 
Environmental  Policy  Act  regulations  or 
procedures.  These  decisions  also  are  not 
conditions  of  special  use  authorizations 
appealable  under  36  CFR  part  251, 
subpart  C. 

Tne  small  business  share  decision  is 
based  on  technical  information  from  the 
harvest  and/or  sales  history  of  defined 
market  areas  and  other  information. 
Rather  than  providing  a  separate  appeal 
procedure  that  allows  challenge  of 
decisions,  the  agency  believes  the 
decisionmaking  process  will  be 
improved  by  allowing  purchasers  the . 
opportunity  to  review  and  comment  on 
proposed  changes  iil  shares  and  by 
allowing  the  decisionmaker  to  consider 
these  comments  in  making  the  final 
decision.  Accordingly,  at  Section  91.19 
of  FSH  2409.18,  the  agency  has 
established  procedures  for  giving  notice 
to  the  affected  timber  purchasers  in  the 
area,  for  obtaining  and  considering 
comment,  and  for  documenting  the 
comments  received  and  the  agency's 
response  as  part  of  the  final  decision. 
The  Interim  Directive  establishing  these 
procedures  as  issued  to  Forest  Service 
employees  is  set  out  at  the  end  of  this 
notice. 

Dated:  February  15, 1996. 
Gray  F.  Reynolds, 

Deputy  Chief  for  National  Forest  System. 
!!ID  2409.18-96-1 
Expiration  Date:  8/9/97 

Forest  Service  Handbook 

Washington,  D.C. 

FSH  2409.1&— Timber  Sale  Preparation 
Handbook 

Interim  Directive:  2409.18-96-1. 

Effective  Date:  February  9, 1996. 

Expiration  Date:  August  9, 1997. 

Chapter:  90 — Programs  With  Small 
Business  Administration. 

Posting  Notice:  Last  ID  was  2409.18-95-2 
to  chapter  40. 

This  interim  directive  (ID)  establishes  new 
procedures  at  section  91.19  for  giving  timber 
purchasers  notice  and  opportunity  to 
comment  on  proposed  share  recomputations 
for  the  timber  sale  set-aside  program.  With 
adoption  of  the  administrative  appeal  rules  at 
36  CFR  part  215,  share  recomputation 
decisions  were  no  longer  appealable.  These 
procedures  in  section  91.19  reinstate  an 
opportunity  for  purchaser  involvement  in  the 
recomputation  decision. 
Sterling  J.  Wilcox. 
Acting  Deputy  Chief 

91.19 — Establishing  New  Small  Business 
Shares.  Request  review  of  all  scheduled. 


periodic  market  share  recomputations  as  well 
as  any  recomputation  arising  from  a 
determination  of  structural  change  from  the 
Small  Business  Administration  (SBA) 
Regional  Representative.  If  there  are  any 
disagreements  between  the  SBA 
representative  and  the  Forest  Supervisor, 
refer  the  matter  to  the  Regional  Forester  for    ' 
resolution  before  giving  notice  of  the 
proposed  share  recomputation  to  timber 
purchasers. 

Following  the  review  by  the  Small 
Business  Administration,  the  responsible  line 
ofRcer  shall  take  the  following  actions: 

1.  Give  direct  notice  of  the  proposed  new 
share  to  all  timber  purchasers  on  bidders' 
lists  within  the  affected  area,  and  invite  their 
comment. 

a.  Advise  the  timber  piut:hasers  of  the 
information  used  in  recomputing  shares  and 
invite  comment  on  the  information  used  by 
the  agency  or  on  information  that  purchasers 
believe  should  have  been  considered.  Also 
advise  timber  purchasers  of  the  location 
where  they  can  inspect  the  information  used. 

b.  All  comments  postmarked  within  30 
calendar  days  following  the  date  of  mailing 
must  be  considered  in  arriving  at  the  final 
share  decision. 

2.  Following  the  30-day  review  and 
comment  period,  consider  the  comments, 
make  adjustments  as  may  be  appropriate,  and 
prepare  a  letter  or  other  document  setting 
forth  the  final  decision. 

3.  Give  notice  of  the  final  decision  to  all 
purchasers  on  the  bidders'  lists  within  the 
affected  area.  Be  sure  to  include  a  statement 
that  the  decision  is  not  subject  to 
administrative  appeal.  Make  any  new  share 
effective  at  the  beginning  of  the  first  6-month 
analysis  period  following  the  decision  to 
implement  it. 

4.  In  the  notice  of  the  final  decision  or  an 
attachment  to  it,  summarize  the  comments 
received,  identify  the  nimiber  of  persons  who 
or  entities  that  provided  comments,  and 
provide  the  deciding  official's  response  to 
them. 

[FR  Doc.  96-4495  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Dockat  i2-«e)     , 

Foreign-Trade  Zorte  116— Beaumont, 
Texas;  Application  for  Subzone  Status, 
Clark  Refining  and  Marketing,  Inc.  (Oil 
Refinery  Complex),  Jefferson  County, 
Texas 

An  application  has  been  submitted  to 
the  Foreign-Trade  2^nes  Board  (the 
Board)  by  the  Foreign  Trade  Zxme  of 
Southeast  Texas,  Inc..  grantee  of  FTZ 
116.  requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Clark  Refining  and  Marketing,  Inc.. 
located  in  Jefferson  Coimty.  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 


Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  February  16, 1996. 

The  refinery  complex  (5.079  acres. 
855  employees)  consists  of  4  sites  and 
related  pipelines  in  Jefferson  Cotmty, 
Texas:  Site  1  (3,975  acres) — main 
refinery  complex  (215,000  BPD)  located 
at  1801  S.  Gulfway  Drive,  3  miles 
southwest  of  Port  Arthur;  Site  2  (775 
acres) — Lucas/Beaumont  Terminal 
storage  facility  (1.7  mil.  barrels)  located 
at  9405  West  Port  Arthur  Road,  15  miles 
northwest  of  the  refinery;  Site  3  (243 
acres) — Fannett  LPG  storage  terminal  (3 
mil.  barrels)  located  at  16151  Craigen. 
near  Fannett,  some  25  miles  west  of  the 
refinery;  and  Site  4  (86  acres) — Port 
Arthur  Products  storage  facility  (18  mil. 
barrels)  located  at  1825  H.O.  Mills  Road, 
4  miles  northwest  of  the  refinery.  The 
refinery,  storage  facihties  and  pipelines 
operate  as  an  integral  part  of  the  refinery 
complex. 

The  refinery  complex  is  used  to 
produce  fuels  and  petrochemical 
feedstocks.  Fuels  produced  include 
gasoline,  jet  fuel,  distillates,  diesel,  and 
residual  fuels.  Petrochemical  feedstocks 
include  methane,  ethane,  propane, 
butane,  butylene,  propylene.  Refinery 
by-products  include  sulfur  and 
petroleum  coke.  About  65  percent  of  the 
crude  oil  (95  percent  of  inputs),  and 
some  feedstocks  and  motor  fuel 
blendstocks  used  in  producing  fuel 
products  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
operations  involved  from  Customs  duty 
payments  on  the  foreign  products  used 
in  its  exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  duty-free 
to  10.5c/barrel.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Pubhc  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  April  29, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  14, 1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 


for  public  insp>ection  at  each  of  the 

following  locations: 

U.S.  Department  of  Commerce  District 
Office,  #1  Allen  Center.  Suite  1160. 
500  Dallas,  Houston.  Texas  77002. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  4  Pennsylvania  Avenue.  NW, 
Washington,  DC  20230. 

Dated:  February  22.  1996. 
John  ].  Da  Ponte,  Jr., 
Executive  Secretary. 

IFR  Doc.  96-4546  Filed  2-27-96;  8  45  am) 
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Intemational  Trade  Administration 
[A-688-838] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Clad 
Steel  Plate  From  Japan 

AQENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  February  28. 1996. 

FOA  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch  or  Erik  VVarga,  Office  of 
Antidumping  Investigations.  Import 
Administration,  bitemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC.  20230: 
telephone:  (202)  482-3773  or  (202)  482- 
0922,  respectively. 

The  Applicable  Statute: 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januan.-  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
bv  the  Uruguay  Round  Agreements  Act 
(URAA). 

Preliminary  Determination: 

As  explained  in  the  memoranda  from 
the  Assistant  Secretary  for  Import 
Administration  dated  November  22, 
1995,  and  Januar>'  11,  1996,  the 
Department  of  Commerce  (the 
Department)  has  exercised  its  discretion 
to  toll  all  deadlines  for  the  duration  of 
the  partial  shutdowns  of  the  Federal 
Government  from  November  15  through 
November  21,  1995,  and  December  16. 
1995,  through  Ianuar\-  6,  1996.  Thus,  all 
deadlines  in  this  investigation  have 
been  extended  by  28  days,  i.e..  one  day 
for  each  day  (or  partial  day)  the 
Department  was  closed.  As  such,  the 
deadline  for  this  preliminary 
determination  was  to  be  no  later  than 
April  4,  1996.  However,  because  the 
sole  respondent  in  the  investigation 
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foiled  to  answer  our  questionnaire,  we 
have  expedited  the  detennination. 

We  preliminarily  determine  that  clad 
steel  plate  from  Japan  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
]oss  than  iJair  value  (LTFV),  as  provided 
in  section  733  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  The  estimated 
mai]gins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  October  19, 1995,  (60 
FR  54666.  October  25. 1995),  the 
following  events  have  occiured: 

On  November  13, 1995,  the  U.S. 
International  Trade  Commission  (FTC) 
notified  the  Department  of  its 
affirmative  preliminary  determination. 

On  December  7. 1995,  the  Department 
issued  the  antidumping  questionnaire  to 
The  Japan  Steel  Works  Ltd.  (JSW),  the 
only  known  Japanese  producer  and 
exporter  to  the  United  States  of  Clad 
Steel  Plate.  JSW  informed  the 
Department  on  January  19, 1996,  that  it 
wtHild  not  be  responding  to  the 
antidumping  questionnaire. 

Scope  of  the  Investigation 

The  scope  of  this  investigation  is  all 
clad  ■  steel  plate  of  a  width  of  600 
millimeters  ("mm")  or  more  and  a 
composite  thickness  of  4.5mm  or  more. 
Clad  steel  plate  is  a  rectangular  finished 
steel  mill  product  consisting  of  a  layer 
of  cladding  material  (usually  stainless 
steel  or  nidcel)  which  is  metallurgically 
bonded  to  a  base  or  backing  of  ferrous 
metal  (usually  carbon  or  low  alloy  steel) 
whoe  the  latter  predominates  by 
weight 

Stainless  clad  steel  plate  is 
manofactured  to  American  Society  for 
Testing  and  Materials  ("ASTM") 
specifications  A263  (400  series  stainless 
types)  and  A264  (300  series  stainless 
types).  Nickel  and  nickel-base  alloy  clad 
steel  plate  is  manufactured  to  ASTM 


'fliMingM  (he  association  of  layers  of  metals 
ofdiBirent  ooiors  or  natures  by  molecular 
ioMqMnetration  of  the  surfaces  in  contact.  This 
Kniitad  diftuion  is  characteristic  of  clad  products 
and  diflmntiates  them  from  products  metalized  in 
otlMriiianiien  (e.g..  by  normal  electroplating).  The 
wioua  dadding  processes  include  pouring  molten 
dadding  metal  onto  the  basic  metal  followed  by 
rolliag:  limple  hot-rolling  of  the  cladding  metal  to 
•nam*  efBdent  «*«lding  to  the  basic  metal:  any 
otlar  naathod  of  deposition  or  superimposing  of  the 
'•*"*<'^  metal  followed  by  any  mechanical  or 
diannal  process  to  ensure  welding  (e.g.,  electro- 
dadding).  in  which  the  cladding  metal  (nickel. 
'*'»""™«".  etc)  is  applied  to  the  basic  metal  by 
aiatUuplatiiig,  molecular  interpenetration  of  the 
I  in  contact  then  being  obtained  by  heat 
I  at  the  appropriate  temperature  with 
t  cold-rolling.  See  Harmonized 
Cammodity  Deaoiption  and  Coding  System 
Explanatory  Notes,  Chapter  72.  General  Note  (IV) 
(E3(2)(«). 


UMI 


specification  A265.  These  speciflcations 
are  illustrative  but  not  necessarily  all- 
inclusive.  Clad  steel  plate  within  the 
scope  of  this  investigation  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS") 
7210.90.10.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
September  1,  1994,  through  August  31, 
1995. 

Facts  Available 

Pursuant  to  section  776  of  the  Act,  the 
Department  will  use  the  facts  otherwise 
available  if  necessary  information  is  not 
available  on  the  record,  or  if  an 
interested  party  or  any  other  person 
withholds  requested  information,  fails 
to  provide  such  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
requested,  significantly  impedes  a 
proceeding,  or  provides  such 
information  but  the  information  cannot 
be  verified. 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference  . 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition. 

Section  776(c)  explains  that  where  the 
Department  relies  on  secondary 
information,  the  Department  will,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
(SAA),  accompanying  the  URAA, 
clarifies  that  the  petition  is  secondary 
information.  See  SAA,  published  in  H. 
Doc.  103-316, 103d  Cong.,  2d  Sess.  at 
807,  870.  The  SAA  also  clarifies  that 
corroborate  means  to  determine  that  the 
information  used  has  probative  value. 
However,  where  corroboration  is  not 
practicable,  the  Department  may  use  the 
uncorroborated  information. 

The  Department  finds  that,  because 
JSW  has  not  answered  our 
questionnaire,  it  has  failed  to  cooperate 
to  the  best  of  its  ability  to  comply  with 
our  request  for  information. 
Accordingly,  the  application  of  section 
776(b)  is  warranted.  In  this  case,  the 
petition  is  the  only  information  on  the 


record  which  could  form  the  basis  for  a 
dumping  calculation.  Therefore,  the 
Department  has  based  the  margins  for 
JSW  on  information  in  the  petition. 

In  accordance  with  section  776(c)  of 
the  Act,  the  Department  attempted  to 
corroborate  the  petition  information  by 
comparing  the  petition  information  on 
export  price  to  U.S.  Customs  data  and 
Japanese  export  statistics.  Both  of  these 
sources  record  prices  based  on  the 
HTSUS  subheading  7210.90.10.00,  and 
tend  to  corroborate  the  prices  contained 
in  the  petition.  (See  memorandum  dated 
February  16, 1996.) 

Because  Lukens  Steel  Company  (the 
petitioner)  based  the  normal  value 
calculation  on  constructed  value  in  the 
petition,  we  were  able  to  examine  the 
supporting  documentation  regarding  the 
valuation  of  variable  costs  for  labor, 
electricity,  natural  gas,  and  other  factors 
(principally  backing  steel  and  insert 
metal  costs)  in  Japan  and  because  that 
supporting  information  was  from 
independent,  public  sources,  we  found 
that  those  costs  have  probative  value. 

Accordingly,  we  have  preliminarily 
relied  upon  the  information  contained 
in  the  petition,  and  have  assigned  to 
JSW  a  margin  of  118.53  percent. 

All-Others  Rate 

Under  section  735(c)(5)  of  the  Act,  the 
"all-others  rate"  will  normally  be  a 
weighted  average  of  the  weighted- 
average  dumping  margins  established 
for  all  exporters  and  producers,  but  will 
exclude  any  zero  or  de  minimis  margins, 
or  any  margins  based  entirely  on  the 
facts  available.  However,  this  provision 
also  states  that  if  there  are  no  margins 
other  than  those  that  are  zero,  de 
minimis,  or  based  on  the  facts  available, 
the  Department  may  use  other 
reasonable  methods  to  calculate  the  all- 
others  rate,  including  a  weighted- 
average  of  such  margins.  In  this  case,  as 
discussed  above,  the  margin  assigned  to 
JSW  is  118.53  percent  based  on  the  facts 
available,  and  there  is  no  alternative 
method  upon  which  to  base  the  all 
others  rate.  Therefore,  the  Department 
determines  the  all-others  rate  to  be 
118.53  percent  as  well. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  Clad  Plate  Steel  from  Japan, 
that  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  export  price  as  shown 


below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 
The  dumping  margins  are  as  follows: 


Fxporter/manufacturer 

Margin 
percent- 
age 

Ttie  Jaoan  Steel  Comoanv 

118.53 

All  others 

118.53 

The  all  others  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  exporters  that  are 
identified  above. 

ITC  Notification 

In  accordance  with  section  733(1)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
detennination  is  affirmative,  the  FTC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  1, 
1996.  and  rebuttal  briefs,  no  later  than 
March  8, 1996.  A  list  of  authorities  used 
and  a  summary  of  arguments  made  in 
the  briefs  should  accompany  these 
briefs.  The  summary  must  be  limited  to 
five  pages  total,  including  footnotes.  In 
accordance  with  19  CFR  353.38,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  at  10  a.m.  Tuesday 
March  12, 1996,  at  the  U.S.  Department 
of  Commerce,  Room  3606. 14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  May  1. 1996. 


This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  February  22. 1996. 
Susan  G.  Easennan, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  96-4548  Filed  2-27-96;  8:45  ami 
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[A-122-823] 

Certain  Cut-to-Length  Cartmn  Steel 
Plate  From  Canada:  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and 
Revocation  In  Part  of  Antidumping 
Duty  Order 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 
duty  administrative  review,  and 
revocation  in  part  of  antidumping  duty 
order. 

summary:  On  August  19, 1993,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  certain  corrosion-resistant 
carbon  steel  flat  products  and  certain 
cut-to-length  carbon  steel  plate  from 
Canada.  On  November  30,  1995,  the 
Department  simultaneously  initiated  a 
changed  cirtnimstances  antidimiping 
administrative  review  and  issued  the 
preliminary  results  of  this  review 
expressing  an  intent  to  revoke  the  order 
in  part.  We  are  now  revoking  this  order 
in  part,  with  regard  to  certain  cut-to- 
length  carbon  steel  plate  free  of  Cobalt- 
60  and  other  radioactive  nuclides 
(Cobalt-60  free  carbon  steel  plate),  based 
on  the  fact  that  domestic  parties  have 
expressed  no  interest  in  the  importation 
or  sale  of  Cobalt-60  free  cut-to-length 
carbon  steel  plate  produced  in  Canada. 
EFFECTIVE  DATE:  February  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  D.C.  20230: 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  3. 1995,  Sidbec-Dosco 
Inc.  (Sidbec-Dosco)  and  Canberra 
Industries,  Inc.,  (Canberra)  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  order  with  regard  to  Cobalt-60  free 


cut-to-length  carbon  steel  plate.  The 
order  with  regard  to  imports  of  other 
cut-to-length  gartxjn  steel  plate  was  not 
affected  by  this  request.  In  addition,  on 
November  13, 1995,  the  petitioners 
informed  the  Department  in  writing  that 
they  did  not  object  to  the  changed 
circumstances  review  and  had  no 
interest  in  the  importation  or  sale  of 
Cobalt-60  free  cut-to-length  carbon  steel 
plate  produced  in  Canada. 

We  preliminarily  determined  that 
petitioner's  affirmative  statement  of  no 
interest  constitutes  good  cause  for 
conducting  a  changed  circunistances 
review.  Consequently,  on  November  30, 
1995,  the  Department  published  a  notice 
of  initiation  and  preliminary  result  of 
changed  circumstances  antidumping 
duty  administrative  review  to  determine 
whether  to  revoke  this  order  in  part  (60 
FR  61537).  We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  this  changed 
circumstances  review.  We  received  no 
comments. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  circimistance  review  includes 
cut-to-length  carbon  steel  plate  meeting 
the  following  criteria:  (1)  100%  dry  steel 
plates,  virgin  steel,  no  scrap  content 
(free  of  Cobalt-60  and  other  radioactive 
nuclides);  (2)  .290  inches  maximum 
thickness,  plus  0.0,  minus  .030  inches; 
(3)  48.00  inch  wide,  plus  .05,  minus  0.0 
inches;  (4)  10  foot  lengths,  plus  0.5. 
minus  0.0  inches:  (5)  flatness,  plus/ 
minus  0.5  inch  over  10  feet;  (6)  AISI 
1006;  (7)  tension  leveled;  (8)  pickled 
and  oiled;  and  (9)  carbon  content,  .03  to 
.08  (max).  This  merchandise  is  currently 
classified  under  subheading  HTS 
7208.43.0000.  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  these  reviews  remains 
dispositive. 

This  changed  circumstance 
administrative  review  covers  all 
manufacturers/exporters  of  Cobalt  60 
free  cut-to-length  carbon  steel  plate  from 
Canada. 

Final  Results  of  Review;  Partial 
Revocation  of  Antdumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  in  this  case 
constitutes  changed  circumstances 
sufficient  to  warrant  partial  revocation 
of  this  order.  Therefore,  the  Department 
is  partially  revoking  this  order  on 
certain  cut-to-length  carbon  steel  plate 
from  Canada  with  regard  to  Cobalt  60 
free  cut-to-length  carbon  steel  plate, 
from  Canada  in  accordance  with 
sections  751  (b)  and  (d)  and  782(h)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
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Act)  and  19  CFR  353.25(d)(1).  This 
partial  revocation  applies  to  all  entries 
of  the  subject  merchandise  entered  or 
withdrawn  from  warehouse,  for 
consumption  cai  or  after  August  1, 1995, 
the  beginning  date  of  the  third 
administrative  review  period  (August  1, 
1995-July  31.1996)  if  initiated. 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard.to 
antidimiping  duties,  of  all  unliquidated 
entries  of  Cobalt  60  free  cut-to-length 
carbon  steel  plate  from  Canada  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  August  1, 1995. 
The  Department  will  further  instruct 
Customs  to  refund  with  interest  any 
estimated  duties  collected  with  respect 
to  imliquidated  entries  of  Cobalt  60  free 
cat-to-length  carbon  steel  plate  from 
Canada  entered,  or  withdrawn  from 
warehouse,  for  constmiption  on  or  after 
Augiist  1, 1995,  in  accordance  with 
Section  778  of  the  Act. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^J'O  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  rettun/destniction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violatioiL 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidimiping  duty 
order  and  notice  are  in  accoi-dance  with 
sections  751  (b)  and  (d)  and  782(h)  of 
the  Act  and  sections  353.22(f)  and 
353.25(d)  of  the  Department's 
regulations. 

Dated:  February  21, 1996. 

SuMn  G.  Eaennan, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  96-4547  Filed  2-27-96;  8:45  am) 
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INTERNATIONAL  TRADE 
ADMINISTRATION 

(A-475-818] 

Notice  of  Amended  Preliminary 
Delennlnation  of  Sales  at  Lees  Than 
Fair  Value:  Certain  Pasta  From  Italy 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Michelle  Frederick, 


Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-5288  or 
(202)  482-0186,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  .the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA). 

Scope  of  Investigation 

The  scope  of  this  investigation 
consists  of  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
investigation  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
eggwhite. 

The  merchandise  under  investigation 
is  currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  oiu  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Case  History 

On  December  14,  1995,  the 
Department  of  Commerce  (the 
Etepartment)  made  its  affirmative 
preliminary  determination  of  sales  at 
less  than  fair  value  (Preliminary 
Determination)  in  the  above-referenced 
investigation  (61  FR  1344.  January  19, 
1996).  We  disclosed  our  calculations  for 
the  preliminary  determination  on 
January  18  and  22,  1996,  to  the 
respondents  and  petitioners, 
respectively,  pursuant  to  their  requests. 
We  disclosed  our  calculations  to 
Pastificio  Guido  Ferrara  (Ferrara),  an 
interested  party  in  the  investigation  on 
January  25, 1996.  After  publication  of 
the  preliminary  determination,  the 
petitioners,  Ferrara,  and  two  of  the 
respondents  De  Matteis  Agroalimentare 
S.p.A.  (De  Matteis],  and  La  Molisana 


Industrie  Alimentari  S.p.A.  (La 
Molisana)  alleged  that  the  Department 
made  ministerial  errors  in  calculating 
the  preliminary  margins.  We  have 
determined  that  ministerial  errors  were 
made  with  regards  to  the  following 
respondents. 

Anighi 

We  agree  that  a  ministerial  error  was 
made  with  regard  to  the  calculation  of 
the  weighted-average  percent  margin. 
We  also  agree  that  a  ministerial  error 
was  made  with  regard  to  the  interest 
expense  used  for  constructed  value.  (For 
specific  details  of  this  and  the  other 
allegations  and  oui  analysis  of  them,  see 
Memorandum  from  the  Team  to  Barbara 
R.  Stafford  dated  February  9. 1996.) 

Delverde 

We  agree  with  the  petitioners  that  we 
made  ministerial  errors  with  respect  to 
the  cost  of  manufactiue  and  the 
difference  in  merchandise  adjustment 
for  certain  U.S.  products.  With  regard  to 
the  calculation  of  U.S.  packing 
expenses,  we  also  agree  with  the 
petitioners'  allegation  that  a  ministerial 
error  was  made. 

De  Matteis 

We  agree  with  De  Matteis'  allegation 
that  we  inadvertently  excluded  a 
number  of  U.S.  sales  and  double- 
coimted  its  yield  for  purchased 
semolina. 

Pagani 

We  agree  with  the  petitioners' 
allegations  that  We  inadvertently 
discarded  certain  sales  although  not  for 
the  reason  alleged  by  the  petitioners.  We 
also  agree  that  we  miscoded  one 
variable,  excluded  one  variable  from  the 
price  strings  in  our  calculations,  treated 
some  of  Pagani's  expenses  as  if  they 
were  denominated  in  Itahan  lira,  and 
used  an  incorrect  programming 
statement  which  inadvertently  caused 
some  U.S.  sales  not  to  match  to  a  normal 
value. 

Amendment  of  Preliminary 
Determination 

The  Department  has  stated  that  it  will 
amend  a  preliminary  determination 
only  to  correct  for  significant  ministerial 
errors  [i.e.,  corrections  that  result  in  a 
difference  of  five  absolute  percentage 
points  and  that  are  at  least  25  percent 
greater  or  less  than  the  preliminary 
margin,  and  corrections  resulting  in  a 
margin  of  zero  or  de  minimis).  See, 
Notice  of  Amendment  to  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Bicycles  From  the 


People's  Republic  of  China,  60  FR  64016 
(December  13, 1995). 

Given  the  facts  of  this  investigation, 
as  noted  above,  we  are  amending 
Arrighi's  and  Pagani's  preliminary 
dumping  margins  to  correct  for  the 
ministerial  errors,  since  the  correction 
of  these  ministerial  errors  results  in  a 
difference  between  a  dumping  margin  of 
zero  (or  de  minimis]  and  a  margin  of 
greater  than  de  minimis.  The  corrected 
dumping  margins  for  Arrighi  and  Pagani 
are  6.14  and  6.42  percent,  respectively. 
As  a  result,  the  "All  Others"  rate  is  now 
11.94  percent. 

We  are  not  amending  the  preliminary 
margins  of  De  Matteis  and  Delverde 
because  the  corrections  of  the 
ministerial  errors  do  not  result  in  a 
difference  of  five  absolute  percentage 
points  from  the  preliminary  margin 
rates,  nor  do  they  result  in  a  difference 
between  a  de  minimis  margin  and  a 
margin  of  greater  than  de  minimis. 

In  its  allegation.  La  Molisana  stated 
that  the  alleged  errors  were  not 
significant,  as  defined  above,  therefore. 


no  further  analysis  was  warranted. 
However,  we  are  correcting  the 
company's  deposit  rate.  In  the 
preliminary  determination,  we  stated 
that  the  deposit  rate  was  14.03  percent. 
While  the  dumping  margin  that  we 
calculated  was  correct,  we  incorrectly 
calculated  the  deposit  rate.  The  correct 
rate  is  14.75  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  pasta  from 
Italy  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
amended  preliminary  determination 
notice  in  the  Federal  Register.  As 
discussed  in  the  Preliminary 
Determination,  we  are  subtracting  for 
deposit  purposes,  the  rate  attributable  to 
the  export  subsidies  found  in  the 
concurrent  countervailing  duty 
investigation  (0.62  percent  for  Arrighi) 


from  the  antidumping  margin 
percentages  for  Arrighi.  The  "All 
Others"  deposit  rate  is  based  on 
subtracting  the  rate  attributable  to  the 
export  subsidies  found  in  the 
countervailing  duty  investigation  for 
those  companies  that  are  respondents  in 
the  antidumping  investigation  and  are 
foimd  to  have  dumping  margins.  In 
keeping  with  Article  17.4  of  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures,  the 
Department  will  terminate  the 
suspension  of  liquidation  in  the 
companion  countervailing  duty 
investigation  of  Certain  Pasta  From 
Italy,  effective  February  14, 1996,  which 
is  120  days  after  the  date  of  publication 
of  the  preliminary  determination. 
Accordingly,  on  February  14,  1996,  the 
antidumping  deposit  rate  will  revert  to 
the  full  amount  calculated  in  this 
amended  preliminary  determination. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 


Manulacturer/producer/expofter 


Arrighi 

Pagani  .... 
All  Others 


Original 
margin 


.06 

.14 

15.85 


Revised 
margin 


6.14 

6.42 

11.94 


Deposit  rate 


552 

642 

11  78 


7TC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  preliminary  determination. 

This  amended  preliminary 
determination  is  published  in 
accordance  with  section  733(0  of  the 
Act. 

Dated:  February  21, 1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  96-4549  Filed  2-27-96;  8:45  ami 

BILUNG  CODE  3510-OS-P 


International  Trade  Administration 

[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finistied  and  Unfinished, 
From  the  People's  Republic  of  China; 
Extension  of  Time  Limits  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


action:  Notice  of  extension  of  time  limit 
of  antidumping  duty  administrative 
review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  preliminary  and  final  results  in 
the  administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  (TRBs)  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China  (PRC), 
covering  the  period  June  1. 1994, 
through  May  31,  1995,  since  it  is  not 
practicable  to  complete  the  reviews 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1675(a)  (the  Act). 
EFFECTIVE  DATE:  February  28. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Campbell  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-^733. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  has 
received  requests  to  conduct  an 
administrative  review  of  the 


antidumping  duty  order  on  TRBs  from 
the  PRC.  On  August  16.  1995.  the 
Department  initiated  this  administrative 
review  covering  the  period  June  1,  1994, 
through  May  31.  1995.  The  Department 
adjusted  the  time  limits  by  28  days  due 
to  the  government  shutdowns,  which 
lasted  from  November  14,  1995.  to 
November  20,  1995.  and  from  December 
15,  1995.  to  January  6,  1996.  See 
Memorandum  to  the  file  from  Susan  G 
Esserman,  Assistant  Secretary  for  Impon 
Administration,  January  11,  1996. 

It  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act. 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  preliminary  results  to 
July  27.  1996,  and  for  the  final  results 
to  January  23,  1997. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  35.3.34(b). 
These  extensions  are  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  Februar>' 22,  1996. 
Roland  L.  MacOonald. 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

IFR  Doc.  96-4545  Filed  2-27-96;  8:45  am) 
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[&-301-003.C-301-601] 

ExtMWion  Of  Time  Limit  for 
Countsrvaiiing  Duty  Administrative 
Reviews  of  ttw  Suspension 
Agieementa  on  Roeas  and  Other  Fresh 
Cut  Flowers  and  Miniature  Carnations 
From  Colombia 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limits  for 
countervailing  duty  administrative 
reviews  of  suspension  agreements. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  preliminary  and  final  results  of 
coimtervailing  duty  administrative 
reviews  of  the  suspension  agreements 
on  Roses  and  Other  Fresh  Cut  Flowers 
and  Miniature  Carnations  from 
Colombia  pursuant  to  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreement  Act  (hereinafter,  "the 
Act"). 

EFFECTIVE  DATE:  February  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp  or  Rick  Johnson,  Office  of 


Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington  D.C.  20230, 
Telephone  (202)  482-3793. 

POSTPONEMENT:  Under  the  Act,  the 
Department  may  extend  the  deadline  for 
completion  of  administrative  reviews  if 
it  determines  that  it  is  not  practicable  to 
complete  the  review  vtdthin  the 
statutory  time  limit  of  365  days. 


Product 


Rosas  &  Other  Cut  Rowers  (C-301-003) 
Miniature  Carnations  (0-301-601)  


Country 


Colombia 
Colomt)ia 


Review  pe- 
riod 


1/1/94 
12/31/94 

1/1/94 
12/31/94 


Initiation 
date 


4/14/95 
4/14«5 


Prelim  due 
date 


2/28/95 
2/28/95 


Final  due 
date 


8/26/95 
8/26/95 


In  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending,  as  noted  above,  the 
preliminary  results  of  these  reviews 
from  a  245-day  period  to  no  later  than 
a  365-day  period,  and  the  final  results 
of  these  reviews  from  a  120-day  period 
to  no  later  than  a  180-day  period. 

Dated:  February  22. 1996. 
Roland  L  MacOonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

(PR  Doc.  96-4553  Filed  2-27-96:  8:45  am] 


Determination  Not  To  Revoiie 
Countervailing  Duty  Order 

AQENGY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Determination  not  to  revoke 
coimtervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  listed  below. 
EFfECnVE  DATE:  February  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
D.C.  20230;  telephone:  (202)  482-2786. 

SUPPI^MENTARY  INFORMATION: 

I 
Background 

On  October  2, 1995,  the  Department 
published  in  the  Federal  Register  (60 


FR  51456)  its  intent  to  revoke  the 
countervailing  duty  order  listed  below. 
Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party  (as 
defined  in  section  355.25(i)(3).  (i)(4), 
(i)(5),  and  (i){6)  of  the  regulations) 
objects  to  revocation  and  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  5th  anniversary 
month. 

Within  the  specified  time  frame,  we 
received  an  objection  from  a  domestic 
interested  party  to  our  intent  to  revoke 
the  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  this  order. 

This  determination  is  in  accordance 
with  19  CFR  3545.25(d)(4). 


Countervailing  Duty  Order 

Argentina: 

Leather 

(C-357-603)  

10/02/90 
55  FR  40212 

Dated:  February  12. 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-4550  Filed  2-27-96;  8:45  am] 
BILUNG  CODE  3S10-DS-P 


Determination  Not  To  Revolce 
Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Determination  Not  To  Revoke 
Countervailing  Ehity  Order. 

SUMMARY:  The  E>epartment  of  Commerce 
(the  E)epartment)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
coimtervailing  duty  order  listed  below. 

EFFECTIVE  DATE:  February  28, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  45398)  its  intent  to  revoke  the 
coiuitervailing  duty  order  listed  below. 
Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party  (as 
defined  in  §355.25  (i)(3),  (i)(4),  (i)(5), 
and  (i)(6)  of  the  regulations)  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  5th  anniversary  month. 

Within  the  specified  time  frame,  we 
received  an  objection  from  a  domestic 
interested  party  to  our  intent  to  revoke 
the  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  this  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 


Countervailing  duty  order 


Canada:  Steel  Rail  (0-122-805) 


09/22/80.  54  FR 
39032. 


Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

Dated-  February  22, 1996. 
[FR  Doc.  96-4554  Filed  2-27-96;  8:45  am] 
BNJJNQ  COOE  3B10-08-P 


Intent  to  Revoice  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  orders  listed  below.  Domestic 
interested  parties  who  object  to 
revocation  of  any  of  these  orders  must 
submit  thefr  comments  in  writing  not 
later  than  the  last  day  of  March  1996. 
EFFECTIVE  DATE:  February  28, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo, 
Office  of  Coimtervailing  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties;  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  C.F.R. 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  orders  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  aimual 
anniversary  months. 


In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Departinent's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2(i)(3). 
(i)(4).  (i)(5).  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
revoke  these  orders,  and  no  interested 
party  ^as  defined  in  section  355.2(i)  of 
the  regulations)  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
countervailing  duty  orders  are  no  longer 
of  interest  to  interested  parties  and 
proceed  with  the  revocations.  However, 
if  an  interested  party  does  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  a  dcnestic  interested  party 
does  object  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  not  revoke  the  order. 


Countervailing  duty  orders 


Brazil:  Brass  Sheet  and  Strip*  (0-351-«04) 

Chile:  Standard  Carnations  (0-337-601)  

France:  Brass  Sheet  and  Stnp  (0-427-603) , 

Iran:  Raw  Pistachios  (0-507-501) 

Israel:  Oil  Country  Tubular  Goods  (O-608-601) 

Korea:  Stainless  SteefCookware*  (0-580-602) ^„ 

Spain:  Stainless  Steel  Wire  Rod'  (0-469-004) 

Taiwan:  Stainless  Steel  Cookware*  (0-583-604) „. 

Turkey:  Wekjed  Carbon  Steel  Pipes  and  Tubes  (0-489-502) 
Turkey:  Wekled  Cartwn  Steel  Une  Pipe  (0-439-602) 


01/08/87. 
03/19/87. 
03«)6/87. 
03/1 1/86. 
03/06/87. 
01/20/87, 
01/03/83, 
01/20/87. 
03A37/86, 
03AJ7/86, 


52  FR 
52  FR 
52  FR 

51  FR 

52  FR 
52  FR 
48  FR 
52  FR 
51  FR 
51  FR 


698 
8635 

6996 
8344 
6999 

2140 

52 

2141 

7984 

7984 


'The  anniversary  month  (or  the  cases  with  an  asterisk  was  January.  However,  due  to  the  partial  shutdown  of  the  Federal  Government  from 
Decentwr  16^  1995  through  January  6.  1996.  the  Department  was  unabte  to  publish  a  notice  of  intent  to  revoke  tttese  orders  by  January  1 , 
1996,  pursuant  to  the  DepartmenTs  regulations.  As  a  resuR.  we  have  irxduded  these  orders  In  this  notice,  which  Is  the  first  notne  of  "Intent  to  re- 
voke countervailing  duty  orders"  to  be  putaiished  since  the  Department  resumed  operatxxis.  We  are  giving  all  interested  parties  unti  March  31 , 
1996  to  object  to  our  intent  to  revoke  ttiese  orders.  In  addMon,  the  Department  published  a  notice  of  Opportunity  to  Request  Administratrve  Re- 
view" of  these  orders  on  January  26,  1996.  We  did  not  receive  a  timely  request  kx  review  of  any  of  ttie  orders.  Therefore,  if  we  do  not  recerve  a 
timely  objectkx)  to  our  intent  to  revoke  the  orders,  ttw  orders  will  be  revoked. 


Opportunity  to  Object 

Not  later  than  the  last  day  of  March 
1996,  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  these  countervailing  dufy  orders. 
Any  submission  objecting  to  the 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355,2(i)(3),  (i)(4),  (i)(5).  or  (i)(6)  of  the 
Department's  regulations. 

A  separate  objection  must  be  filed  for 
each  order.  In  instances  where  two  or 
more  countervailing  duty  orders  share 
the  same  case  number  (e.g.,  C-489-502 


covers  carbon  steel  pipes  and  tubes  and 
carbon  steel  line  pipe  from  Turkey),  an 
objection  must  be  submitted  for  each 
separate  order,  as  listed  above. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 


Dated:  February  22.  1996. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  96-4551  Filed  2-27-96;  8:45  am] 
BtLLMQ  COOE  3610-OS-P    ' 


National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 

ACTION:  Notice  of  Government  Owned 
Inventions  Available  for  Licensing. 
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SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  £)epartment  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld,  National 
Institute  of  Standards  and  Technology, 
Office  of  Technology  Partnerships, 
Building  820,  Room  213,  Gaithersburg, 
MD  20899;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  and  Title  for  the 
relevant  invention  as  indicated  lieiow. 
SUPPLBMBirARy  INFORMATION:  The 
inventions  available  for  licensing  are: 

NIST  Docket  No.  93-061 

Title:  Method  and  Apparatus  for 
Monitoring  Resin  Crystallization  and 
Shrinka^  ^""B^  Polymer  Molding. 

Description:  This  device  is  an  optical 
fiber  sensor  which  can  be  inserted  into 
the  mold  cavity  of  an  injection  molding 
machine.  The  sensor  can  "view"  a 
polymer  resin  during  the  mold  filling 
and  resin  cooling  phases  of  the  process 
cycle.  By  detecting  light  reflections  from 
the  polymer  and  back  surface  of  the 
mold,  it  is  possible  to  monitor 
crystallization  and  shrinkage  of  the 
resin. 

NIST  Docket  No.  94-004 

Title:  Electromagnetic  Acoustic 
Transducer  and  Methods  of  £)etermining 
Physical  Properties  of  Cylindrical 
Bodies  Using  an  Electromagnetic 
Acoustic  Transducer.  < 

Description:  An  encircling 
electromagnetic-acoustic  transducer 
provides  a  means  of  exciting  and 
detecting  specified  types  of  ultrasonic 
resonant  vibrations  in  cylindrical 
metallic  objects.  This  device  is  useful 
for  a  variety  of  sensing  applications 
where  material  properties  or  external 
parameters  must  be  determined. 

NIST  Docket  No.  94-024 

Title:  Construction  of  Large  Structures 
By  Robotic  Crane  Placement  of  Modular 
Bridge  Sections. 

Description:  This  system  for  efficient, 
safe,  cost-effective  construction  of 
highway  bridges,  traffic  overpasses  and 
bypasses,  and  causeways  over  water  or 
wetlands  provides  continuous  site 
assembly  of  repetitive  modular 
elements.  The  payload  (one  or  more 
modular  bridge  sections),  attached  to 
the  crane's  cables,  becomes  a 
component  of  a  stable  lifting  and 


positioning  system.  Installed  modular 
elements  become  a  staging  platform  for 
constructing  subsequent  modular 
elements. 

NIST  Docket  No.  94-037CIP 

Title:  Arsenic  Atom  Source. 

Description:  This  invention  provides  a 
source  of  arsenic  atoms,  representative 
of  Group  V  and  VI  elements,  usable  in 
molecular  beam  epitaxy  (MBE)  as  a 
growth  source  in  the  manufacture  of 
semiconductors. 

NIST  Docket  No.  95-009CIP 

Title:  Reference  Substrates  having 
Conducting  Features  Replicated  in 
Single  Crystal  Films  Formed  on 
Insulating  Material  for  Overlay-  and 
Linewidth-Instrument  Calibration  and 
Method  for  Electrical  Certification  of 
Critical  Dimensions. 

Description:  This  NIST  invention 
provides  an  improved  test  structure  for 
measuring  width,  spacing,  or  similar 
geometrical  characteristics  of 
conductive  lines  formed  on  substrates  in 
semiconductor  fabrication.  The  method 
enables  the  calibration  of  instruments 
used  for  such  measurements. 

Dated:  February  22,  1996. 
Samuel  Kramer, 
Associate  Director. 

|FR  Doc.  9&-4540  Filed  2-27-96;  8:45  am) 
BILUNG  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Proposal  to  Collect  Socio-economic 
Information  on  West  Coast  Whiting 
Processor/Harvester  Workers 

ACTION:  Proposed  collection;  comment 
request. 

SUHMMARY:  The  Department  of 
Commerce,  as  part  of  Its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  29, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Roorti  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 


instrument(s)  and  instructions  should 
be  directed  to:  James  Seger,  Pacific 
Fisheries  Management  Council,  2130 
SW  Fifth  Avenue,  Suite  224,  Portland, 
Oregon,  97210  (Telephone:  503-326- 
6352);  or  Stephen  P.  Freese,  F/NWOl 
Trade  and  Industry  Services  Division, 
NMFS,  BinCl5700,  7600  Sand  Point 
Way  NE,  Seattle.  WA  98115,  (206)  526- 
6113). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Data  on  the  socio-economic 
characteristics  of  workers  in  the  West 
Coast  Pacific  whiting  harvesting  and 
processing  industry  will  be  collected  via 
a  survey.  The  data  will  be  used  to 
supplement  and  validate  other  types  of 
data  which  will  be  collected  in  focus 
groups  convened  as  part  of  a  social 
impact  analysis  of  the  likely  effects  of 
the  next  onshore-offshore  allocation 
decision  to  be  made  by  the  Pacific 
Fishery  Management  Council  and 
Secretary  of  Commerce.  The  data 
collection  effort  will  involve  two  efforts: 
(1)  Identification  of  the  population  to  be 
sampled:  Selected  whiting  processors 
and  harvesters  will  be  asked  to  provide 
information  on  the  number  of  workers 
they  employ  by  job  category.  (2) 
Collection  of  information  from  members 
of  the  population:  The  questions  to  be 
asked  of  workers  in  the  whiting  industry 
will  cover  the  following  topics: 
household  income,  number  of 
dependents,  dependence  on  whiting 
income  and  alternative  sources  of 
income,  seasonality  and  length  of 
employment  in  fisheries,  age,  marital 
status,  level  of  education,  location  of 
permanent  residence,  length  of  time  and 
participation  in  the  community  of 
permanent  residence,  and  minority 
status. 

II.  Method  of  Collection 

The  survey  will  be  administered 
either  through  a  visit  to  processing/ 
harvesting  operations  or  through  a  mail 
survey.  A  representative  sample  will  be 
selected  from  the  firms  in  the  industry. 
However,  because  the  industry  is  small 
but  diverse  it  is  estimated  that  about 
half  of  all  firms  will  be  contacted. 

ni.  Data 

OMB  Number:  None 

Form  Number:  None 

Type  of  Review:  Regular  Submission 

Affected  Public:  Whiting  processor  and 

harvesting  firms  and  workers 
Estimated  Number  of  Respondents:  35 

Processing  and  Harvesting  Firms  and 

1100  Workers 
Estimated  Time  Per  Response: 

Processing  Firms — primary  and 

secondary  (30  minutes);  Harvesting 


Firms  (5  minutes);  Workers  (10 

minutes) 
Estimated  Total  Annual  Burden  Hours: 

Processing  Firms  (15)  =  7.5  hours; 

Non-processor  Harvesting  Firms  (20) 

=  1.5  hours;  Workers  1100  workers*  10 

min  =  183.3  hours;  Total  Burden 

Hours  =  192 
Estimated  Total  Annual  Cost:  $0.0 

Respondents  will  not  need  to  buy 

equipment  or  materials  to  respond  to 

this  survey 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  21, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 
[FR  Doc.  96-4555  Filed  2-27-96;  8:45  am] 

BILLmC  CODE  3610-22-P 


Proposal  to  Collect  Economic  and 
Social  Information  From  West  Coast 
Limited  Entry  Fixed  Gear  Penmit  and 
Vessel  Owners 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)), 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  29, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 


Departmental  Forms  Clearance  Officei, 
Department  of  Commerce.  Room  5327, 
14th  and  Constitution  Avenue,  NW. 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  James  L.  Seger,  Pacific 
Fishery  Management  Council,  2130  SW 
5th,  Suite  224,  Portland.  Oregon  97201 
(telephone:  503-326-6352)  or  Stephen 
P.  Freese,  National  Marine  Fisheries 
Service,  Trade  and  Industry  Services 
Division,  Northwest  Region.  7600  Sand 
Point  Way  NE.  Seattle.  WA,  98115,  (206) 
526-6113. 

I.  Abstract 

Data  will  be  collected  from  vessel  and 
permit  owners  on  economic  and  social 
characteristics  of  firms  harvesting  in  the 
West  Coast  limited  entry  fixed  gear 
sablefish  fishery.  The  fishery  is 
currently  managed  as  a  derby  fishery 
which  has  become  intolerably  short. 
The  data  to  be  collected  is  intended  to 
assist  the  Council  and  Secretary  of 
Commerce  in  evaluating  the  effects  of 
alternatives  to  derby  fishery 
management.  These  alternatives  have 
substantial  allocative  implications. 
There  is  broad  industry  support  for 
certain  provisions  in  the  alternatives, 
e.g.  a  requirement  that  the  owner  of  the 
permit  or  vessel  be  on  board  the  vessel 
during  fishing  operations.  However,  the 
information  necessary  to  determine  the 
degree  to  which  such  provisions  would 
change  or  maintain  the  current  practices 
is  not  available.  The  questions  to  be 
asked  of  vessel  and  permit  owners  in 
the  fixed  gear  sablefish  sector  will  cover 
the  following  topics:  legal  organization 
of  ownership  (e.g.  individual, 
partnership,  corporation,  etc.), 
participation  of  the  vessel  owner  in 
fishing  operations,  status  of  family 
members  as  participants  in  the  fishing 
operation,  number  of  employees, 
number  of  years  of  participation  in  the 
fishery,  vessel's  home  port,  number  of 
dependents,  dependence  on  fishing 
income,  level  of  household  income. 
Questions  on  other  social  characteristics 
(age,  sex,  marital  status,  education  level) 
may  also  be  asked. 

II.  Method  of  Collection 

The  survey  will  be  administered 
through  the  mail.  Following  the  initial 
mailing  a  reminder  post  card  will  be 
sent.  Nonrespondents  will  be  sent  a 
second  mailing  of  the  questionnaire. 

m.  Data ' 

OMB  Number:  None 
Form  Number:  None 
Type  of  Review:  Regular  Submission 


Affected  Public:  Owners  of  West  Coast 
Longline  and  F'ishpot  Groundfish 
Limited  Entry  Permits  and  Vessels 

Estimated  Number  of  Respondents:  240 

Estimated  Time  Per  Response:  5 
minutes 

Estimated  Total  Annual  Burden  Hours: 
20  hours 

Estimated  Total  Annual  Cost:  $0.0 
Respondents  will  not  need  to 
purchase  equipment  or  materials  to 
respond  to  this  survey 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technolog>'. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  21.  1996. 
Linda  Engelmeier. 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization. 

|FR  Doc.  96-J556  Filed  2-27-96:  8:45  am) 

BILUNO  COOC  361»-22-P 


Proposal  to  Collect  Cost  and  Earnings 
Information  on  Participants  in  the 
Pacific  Whiting  Industry 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  c.omments  must  be 
submitted  on  or  before  April  29.  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
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Department  of  Commerce,  Room  5327. 
14^1  and  Constitution  Avenue,  NW, 
Washington  DC  20230. 
FOR  FUfTTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s}  and  instructions  should 
be  directed  to  Stephen  P.  Freese,  F/ 
NWOl-Trade  and  bidustry  Services 
Division,  Bin  C15700,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.  Seattle,  WA  98115,  (206)  526-6113. 

SUPPIBMENTARY  INFORMATION: 

L  Abstract 

Data  on  the  costs  and  earnings  of  the 
four  mapr  groups  of  participants  in  the 
Pacific  whiting  industry  will  be 
collected.  The  following  groups  will  be 
surveyed:  (1)  shorebased  processors  of 
whiting;  (2)  at-sea  processors  of  whiting; 
(3)  catdierboats  that  harvest  Pacific 
whiting;  and  (4)  processors  of  whiting 
wastes.  Companies  associated  with 
these  groups  will  be  surveyed  for 
production,  cost,  and  revenue 
information.  In  general,  questions  will 
be  asked  concerning  amount  of  time 
spent  processing  or  harvesting  whiting; 
amounts  of  whiting  harvested, 
processed,  or  converted  to  waste;  the 
harvesting  or  processing  of  species  other 
than  whiting;  ex-vessel  and  wholesale 
revenues;  product  recovery  rates;  and 
fixed,  variable,  and  capital  costs.  The 
data  will  be  used  for  the  Regulatory 
Impact  Review  (E.0. 12866)  and  the 
Regulatory  Flexibility  Act  of  the  Pacific 
Whiting  onshore-of^hore  allocation 
decisions  to  be  made  by  the  Pacific 
Fishery  Management  Council  and  the 
Secretary  of  Commerce.  As  required  by 
law,  data  will  be  kept  on  a  confidential 
basis.  I 

n.  Method  of  Collection 

Because  of  the  voluntary  nature  of  the 
survey,  the  small  number  of  companies 
in  each  user  group,  and  the  unique 
characteristics  of  each  processor,  it  will 
be  necessary  to  survey  all  processors 
and  harvesters  to  develop  appropriate 
estimates  and  to  allow  the  necessary 
aggregation  of  data  to  protect 
confidentiality.  Most  likely,  all  of  the 
data  collection  will  be  done  by  NMFS 
economists  unless  funding  is  located  for 
contracting  the  catcher  vessel  survey. 
Questionnaires  will  be  mailed  to  each 
member  of  each  survey  group  and  in 
many  instances  will  be  followed  up  by 
interviews  where  questions  and 
responses  can  be  clarified. 

m.  Data 

Oh4B  Number:  None 
Form  Number:  None 
Type  of  Review:  Regular  Submission 


Affected  Public:  Pacific  whiting 
harvesters  and  processors  and  Pacific 
whiting  waste  processors 

Estimated  Number  of  Respondents: 
Total=79;  12  Shorebased  processors, 
17  at-sea  processors,  40  catcher 
vessels,  and  10  whiting  waste 
processors 

Estimated  Time  Per  Response:  1  hour 

Estimated  Total  Annual  Burden  Hours: 
79 

Estimated  Total  Annual  Cost:  $0.0 
Respondents  will  not  need  to  buy 
equipment  or  materials  to  respond  to 
this  survey 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the.  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  21, 1996. 
Linda  Engelmeier. 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

(FR  Doc.  9&-4557  Filed  2-27-96;  8:45  am] 

BILUNG  CODE  3S10-22-P 

[I.D.  021296C] 

Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  982  (P254D). 

SUMMARY:  Notice  is  hereby  given  that 
the  Pacific  Whale  Foundation  (Paul  H. 
Forestall,  Ph.D.,  Principal  Investigator), 
101  N.  Kihei  Road,  Kihei,  Maui,  HI 
96753-8833,  has  been  issued  a  permit  to 
take  (harass)  humpback  whales 
(Megaptera  novaeangliae)  for  purposes 
of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  NMFS,  2570  Dole 
Street,  Room  106,  Honolulu,  HI  96822- 
2396  (808/955-8831). 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1995,  notice  was 
published  in  the  Federal  Register  (60 
FR  57402)  that  the  above-named 
applicant  had  submitted  a  request  for  a 
scientific  research  permit  to  take 
(harass)  humpback  whales  (Megaptera 
novaeangliae]  over  a  5-year  period, 
during  observational  and  photo- 
identification  studies  in  waters  in  the 
Hawaiian  Islands  area.  The  requested 
permit  has  been  issued,  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taldng, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
poUcies  set  forth  in  section  2  of  the 
ESA. 

Dated:  February  15, 1996. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Hesources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-1433  Filed  2-27-96;  8:45  am) 
BILUNQ  CODE  3610-22-F 


Patent  and  Trademark  Office 
[Docket  No.  950531144-5304-02] 
RIN  0651-XX02 

Examination  Guidednes  for  Computer- 
Related  Inventions 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Patent  and  Trademark 
Office  ("Office")  is  publishing  the  final 
version  of  the  guidelines  to  be  used  in 


examination  of  computer-related 
inventions. 

EFFECTIVE  DATE:  March  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Buchanan  by  telephone  at 
(703)  305-8607,  by  facsimile  at  (703) 
305-9373,  by  electronic  mail  at 
buchanan@uspto.gov,  or  by  mail  marked 
to  her  attention  addressed  to  Office  of 
the  Solicitor,  P.O.  Box  15667,  Arlington, 
VA  22215. 

SUPPLEMENTARY  INFORMATION: 

A.  Discussion  of  Public  Comments 

The  Office  received  forty-six 
comments  in  response  to  the  "Request 
for  Public  Comment  on  the  Proposed 
Examination  Guidelines  for  Computer- 
Implemented  Inventions"  published  on 
June  2,  1995  (60  FR  28778)  and  the 
supporting  legal  analysis  issued  on 
October  3, 1995.  The  Office  has 
carefully  considered  all  of  the 
comments,  and  a  number  of  changes 
have  been  made  in  response. 

These  changes  include:  (1)  Merging 
the  guidelines  and  the  legal  analysis  in 
support  of  the  guidelines  into  a  single 
document,  (2)  changing  the  subject  title 
of  the  document  fttim  "computer- 
implemented"  inventions  to  "computer- 
related"  inventions,  (3)  clarifying  the 
legal  requirements  for  statutory  subject 
matter,  (4)  segmenting  the  guidelines 
into  separate  statutory  requirements  for 
patentabiUty,  and  (5)  ensuring  that  the 
guidelines  treated  computer-related 
inventions  in  the  same  manner  as 
inventions  in  other  technologies  to 
avoid  creation  of  an  artificial  distinction 
between  hardware-implemented  and 
software-implemented  inventions. 

Several  suggestions  have  not  been 
adopted.  These  include:  (1)  Determining 
thatclaims  for  data  structures  per  se  and 
computer  programs  per  se  are  statutory 
subject  matter,  (2)  determining  that 
claims  for  non-functional  descriptive 
material  embodied  on  computer- 
readable  media  are  statutory  subject 
matter,  and  (3)  treating  claims  that  infer 
functional  descriptive  material  is 
embodied  on  computer-readable 
medium  as  claims  limited  to  computer- 
readable  medium  embodying  the 
functional  descriptive  material.  The  first 
two  suggestions  are  addressed  in  detail 
in  Section  IV.B.l(a)-(c)  and  the  last 
suggestion  is  addressed  in  detail  in 
Section  IV.B.2(d). 

Several  commentors  encouraged  the 
Office  to  improve  its  ability  to  conduct 
effective  prior  art  searches.  Such 
encouragement  is  consistent  with  the 
current  Office  plan  to  use  automated 
search  tools  to  effectively  conduct  such 
prior  art  searches. 


B.  Examination  Guidelines  for 
Computer-Related  Inventions 

I.  Introduction 

These  "Examination  Guidelines  for 
Computer-Related  Inventions" ' 
("Guidelines")  are  to  assist  Office 
personnel  in  the  examination  of 
applications  drawn  to  computer-related 
inventions. 2  The  Guidelines  are  based 
on  the  Office's  current  understanding  of 
the  law  and  are  believed  to  be  fully 
consistent  with  binding  precedent  of  the 
Supreme  Court,  the  Federal  Circuit  and 
the  Federal  Circuit's  predecessor  courts. 

These  Guidelines  do  not  constitute 
substantive  rulemaking  and  hence  do 
not  have  the  force  and  effect  of  law. 
These  Guidelines  have  been  designed  to 
assist  Office  personnel  in  analyzing 
claimed  subject  matter  for  compliance 
with  substantive  law.  Rejections  will  be 
based  upon  the  substantive  law  and  it 
is  these  rejections  which  are  appealable. 
Consequently,  any  failure  by  Office 
personnel  to  follow  the  Guidelines  is 
neither  appealable  nor  petitionable. 

The  Guidelines  alter  the  procedures 
Office  personnel  will  follow  when 
examining  applications  drawn  to    . 
computer-related  inventions  and  are 
equally  applicable  to  claimed 
inventions  implemented  in  either 
hardware  or  software.  The  Guidelines 
also  clarify  the  Office's  position  on 
certain  patentability  standards  related  to 
this  field  of  technology.  Office 
personnel  are  to  rely  on  these 
Guidelines  in  the  event  of  any 
inconsistent  treatment  of  issues  between 
these  Guidelines  and  any  earlier 
provided  guidance  from  the  Office. 

The  Freeman-Walter-Abele '  test  may 
additionally  be  relied  upon  in  analyzing 
claims  directed  solely  to  a  process  for 
solving  a  mathematical  algorithm. 

Office  personnel  have  had  difficulty 
in  properly  treating  claims  directed  to 
methods  of  doing  business.  Claims 
should  not  be  categorized  as  methods  of 
doing  business.  Instead,  such  claims 
should  be  treated  like  any  other  process 
claims,  pursuant  to  these  Guidelines 
when  relevant.* 

The  appendix  includes  a  flow  chart  of 
the  process  Office  personnel  will  follow 
in  conducting  examinations  for 
computer-related  inventions. 

II.  Determine  What  Applicant  Has 
Invented  and  Is  Seeking  To  Patent 

It  is  essential  that  patent  applicants 
obtain  a  prompt  yet  complete 
examination  of  their  applications. 
Under  the  principles  of  compact 
prosecution,  each  claim  should  be 
reviewed  for  compliance  with  every 


*  Footnotes  to  appear  at  end  of  docket. 


statutory  requirement  for  patentability 
in  the  initial  review  of  the  application, 
even  if  one  or  more  claims  are  found  to 
be  deficient  with  respect  to  some 
statutory  requirement.  Thus.  Office 
personnel  should  state  all  reasons  and 
bases  for  rejecting  claims  in  the  first 
Office  action.  Deficiencies  should  be 
explained  clearly,  particularly  when 
they  serve  as  a  basis  for  a  rejection. 
Whenever  practicable.  Office  personnel 
should  indicate  how  rejections  may  be 
overcome  and  how  problems  may  be 
resolved.  A  failure  to  follow  this 
approach  can  lead  to  unnecessary 
delays  in  the  prosecution  of  the 
application. 

Prior  to  focusing  on  specific  statutory 
requirements,  Office  personnel  must 
begin  examination  by  determining  what, 
precisely,  the  applicant  has  invented 
and  is  seeking  to  patent,^  and  how  the 
claims  relate  to  and  define  that 
invention.  Consequently,  Office 
personnel  will  no  longer  begin 
examination  by  determining  if  a  claim 
recites  a  "mathematical  algorithm." 
Rather,  they  will  review  the  complete 
specification,  including  the  detailed 
description  of  the  invention,  any 
specific  embodiments  that  have  been 
disclosed,  the  claims  and  any  specific 
utilities  that  have  been  asserted  for  the 
invention. 

A.  Identify  and  Understand  Any 
Practical  Application  Asserted  for  the 
Invention 

The  subject  matter  sought  to  [ye 
patented  must  be  a  "useful"  process, 
machine,  manufacture  or  composition  of 
matter,  i.e.,  it  must  have  a  practical 
application.  The  purpose  of  this 
requirement  is  to  limit  patent  protection 
to  inventions  that  pos.sess  a  certain  level 
of  "real  world"  value,  as  opposed  to 
subject  matter  that  represents  nothing 
more  than  an  idea  or  concept,  or  is 
simply  a  starting  point  for  future 
investigation  or  research.^  Accordingly, 
a  complete  disclosure  should  contain 
some  indication  of  the  practical 
application  for  the  claimed  invention, 
i.e.,  why  the  applicant  believes  the 
claimed  invention  is  u.seful. 

The  utility  of  an  invention  must  be 
within  the  "technological"  arts."  A 
computer-related  invention  is  within 
the  technological  arts.  A  practical 
application  of  a  computer-related 
invention  is  statutory  subject  matter. 
This  requirement  (A!n  be  dis<;emed  from 
the  variously  phrased  prohibitions 
against  the  patenting  of  abstract  ideas, 
laws  of  nature  or  natural  phenomena. 
An  invention  that  has  a  practical 
application  in  the  technological  arts 
satisfies  the  utility  requirement." 
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The  applicant  is  in  the  best  position 
to  explain  why  an  invention  is  believed 
useful.  Office  personnel  should 
therefore  focus  their  efforts  on  pointing 
out  statements  made  in  the  specification 
that  identify  all  practical  applications 
for  the  invention.  Office  personnel 
should  rely  on  such  statements 
throughout  the  examination  when  . 
assessing  the  invention  for  compliance 
with  all  statutory  criteria.  An  applicant 
may  assert  more  than  one  practical 
application,  but  only  one  is  necessary  to 
satisfy  the  utility  requirement.  OfBce 
personnel  should  review  the  entire 
disclosure  to  determine  the  features 
necessary  to  accomplish  at  least  one 
asserted  practical  application. 

B.  Review  the  Detailed  Disclosure  and 
Specific  Embodiments  of  the  Invention 
To  Determine  What  the  Applicant  Has 
Invented 

The  written  description  will  provide 
the  clearest  explanation  of  the 
applicant's  invention,  by  exemplifying 
the  invention,  explaining  how  it  relates 
to  the  prior  art  and  explaining  the 
relative  significance  of  various  features 
of  the  invention.  Accordingly,  Office 
.  personnel  should  begin  their  evaluation 
of  a  computer-related  invention  as 
follows: 

— ^Determine  what  the  programmed 
computer  does  when  it  performs  the 
processes  dictated  by  the  software 
(i.e..  the  functionality  of  the 
programmed  computer);  ^ 
— ^Determine  how  the  computer  is  to  be 
configured  to  provide  that 
functionality  (i.e.,  what  elements 
constitute  the  programmed  computer 
'   and  how  those  elements  are 
configured  and  interrelated  to  provide 
the  specified  functionality);  and 
— If  applicable,  determine  the 
relationship  of  the  programmed 
computer  to  other  subject  matter 
outside  the  computer  that  constitutes 
the  invention  (e.g.,  machines,  devices, 
materials,  or  process  steps  other  than 
those  that  are  part  of  or  performed  by 
the  programmed  computer).  >° 
Patent  applicants  can  assist  the  Office 
by  preparing  applications  that  clearly 
set  forth  these  aspects  of  a  computer- 
related  invention. 

C.  Review  the  Claims 

The  claims  define  the  property  rights 
provided  by  a  patent,  and  thus  require 
cveful  scrutiny.  The  goal  of  claim 
analysis  is  to  identify  the  boundaries  of 
the  protection  sought  by  the  applicant 
and  to  imderstand  how  the  claims  relate 
to  and  define  what  the  applicant  has 
indicated  is  the  invention.  Office 
personnel  must  thoroughly  analyze  the 


language  of  a  claim  before  determining 
if  the  claim  complies  with  each 
statutory  requirement  for  patentability. 

Office  personnel  should  begin  claim 
analysis  by  identifying  and  evaluating 
each  claim  limitation.  For  processes,  the 
claim  limitations  will  define  steps  or 
acts  to  be  performed.  For  products,"  the 
claim  limitations  will  define  discrete 
physical  structures.  The  discrete 
physical  structures  may  be  comprised  of 
hardware  or  a  combination  of  hardware 
and  software. 

Office  personnel  are  to  correlate  each 
claim  limitation  to  all  portions  of  the 
disclosure  that  describe  the  claim 
limitation.  This  is  to  be  done  in  all 
cases,  i.e.,  whether  or  not  the  claimed 
invention  is  defined  using  means  or  step 
plus  function  language.  The  correlation 
step  will  ensure  that  Office  personnel 
correctly  interpret  each  claim  limitation. 

The  subject  matter  of  a  properly 
construed  claim  is  defined  by  the  terms 
that  limit  its  scope.  It  is  this  subject 
matter  that  must  be  examined.  As  a 
general  matter,  the  grammar  and 
intended  meaning  of  terms  used  in  a 
claim  will  dictate  whether  the  language 
limits  the  claim  scope.  Language  that 
sugge.sts  or  makes  optional  but  does  not 
require  steps  to  be  performed  or  does 
not  limit  a  claim  to  a  particular 
structure  does  not  limit  the  scope  of  a 
claim  or  claim  limitation.'^ 

Office  personnel  must  rely  on  the 
applicant's  disclosure  to  properly 
determine  the  meaning  of  terms  used  in 
the  claims.'^  An  applicant  is  entitled  to 
be  his  or  her  own  lexicographer,  and  in 
many  instances  will  provide  an  explicit 
definition  for  certain  terms  used  in  the 
claims.  Where  an  explicit  definition  is 
provided  by  the  applicant  for  a  term, 
that  definition  will  control 
interpretation  of  the  term  as  it  is  used 
in  the  claim.  Office  personnel  should 
determine  if  the  original  disclosiue 
provides  a  definition  consistent  with 
any  assertions  made  by  applicant.**  If 
an  applicant  does  not  define  a  term  in 
the  specification,  that  term  will  be  given 
its  "common  meaning."  '^ 

If  the  applicant  asserts  that  a  term  has 
a  meaning  that  conflicts  with  the  term's 
art-accepted  meaning.  Office  personnel 
should  encourage  the  applicant  to 
amend  the  claim  to  better  reflect  what 
applicant  intends  to  claim  as  the 
invention.  If  the  application  becomes  a 
patent,  it  becomes  prior  art  against 
subsequent  applications.  Therefore,  it  is 
important  for  later  search  purposes  to 
have  the  patentee  employ  commonly 
accepted  terminology^  particularly  for 
searching  text-searchable  databases. 

Office  personnel  must  always 
remember  to  use  the  perspective  of  one 
of  ordinary  skill  in  the  art.  Claims  and 


disclosures  are  not  to  be  evaluated  in  a 
vacuum.  If  elements  of  an  invention  are 
well  known  in  the  art,  the  applicant 
does  not  have  to  provide  a  disclosure 
that  describes  those  elements.  In  such  a 
case  the  elements  will  be  construed  as 
encompassing  any  and  every  art- 
recognized  hardware  or  combination  of 
hardware  and  software  technique  for 
implementing  the  defined  requisite 
functionalities. 

Office  personnel  are  to  give  claims 
their  broadest  reasonable  interpretation 
in  light  of  the  supporting  disclosure.** 
Where  means  plus  function  language  is 
used  to  define  the  characteristics  of  a 
machine  or  manufacture  invention, 
claim  Umitations  must  be  interpreted  to 
read  on  only  the  structures  or  materials 
disclosed  in  the  specification  and 
"equivalents  thereof."  '^  Disclosure  may 
be  express,  implicit  or  inherent.  Thus,  at 
the  outset.  Office  personnel  must 
attempt  to  correlate  claimed  means  to 
elements  set  forth  in  the  written 
description.  The  written  description 
inlcudes  the  specification  and  the 
drawings.  Office  personnel  are  to  give 
the  claimed  means  plus  function 
limitations  their  broadest  reasonable 
interpretation  consistent  with  all 
corresponding  structures  or  materials 
described  in  the  specification  and  their 
equivalents.  Further  guidance  in 
interpreting  the  scope  of  equivalents  is 
provided  in  the  "Examination 
Guidelines  For  Claims  Reciting  A  Means 
or  Step  Plus  Function  Limitation  In 
Accordance  With  35  U.S.C.  112,  6th,  6th 
Paragraph"  ("Means  Plus  Function 
GuideHnes").'B 

While  it  is  appropriate  to  use  the 
specification  to  determine  what 
applicant  intends  a  term  to  mean,  a 
positive  limitation  from  the 
specification  cannot  be  read  into  a  claim 
that  does  not  impose  that  limitation.  A 
broad  interpretation  of  a  claim  by  Office 
personnel  will  reduce  the  possibility 
that  the  claim,  when  issued,  will  be 
interpreted  more  broadly  than  is 
justified  or  intended.  An  applicant  can 
always  amend  a  claim  during 
prosecution  to  better  reflect  the 
intended  scope  of  the  claim. 

Finally,  when  evaluating  the  scope  of 
a  claim,  every  limitation  in  the  claim 
must  be  considered.'^  Office  personnel 
may  not  dissect  a  claimed  invention 
into  discrete  elements  and  then  evaluate 
the  elements  in  isolation.  Instead,  the 
claim  as  a  whole  must  be  considered. 

m.  Conduct  a  Thorough  Search  of  the 
Prior  Art 

Prior  to  classifying  the  claimed 
-  invention  under  §  101,  Office  personnel 
are  expected  to  conduct  a  thorough 
search  of  the  prior  art.  Generaly,  a 


thorough  search  invovles  reviewing 
both  U.S.  and  foreign  patents  and 
nonpatent  literature.  In  may  cases,  the 
result  of  such  a  search  will  contribute  to 
Office  personnel's  understanding  of  the 
invention.  Both  claimed  and  unclaimed 
aspects  of  the  invention  described  in  the 
specification  should  be  searched  if  there 
is  a  reasonable  expectation  that  the 
unclaimed  aspects  may  be  later  claimed. 
A  search  must  take  into  account  any 
structure  or  material  described  in  the 
specification  and  its  equivalents  which 
correspond  to  the  claimed  means  plus 
function  limitation,  in  accordance  with 
35  U.S.C.  §  112,  sixth  paragraph  and  the 
Means  Plus  Function  Guidelines.^o 

IV.  Determine  Whether  the  Claimed 
Invention  Complies  With  35  U.S.C.  101 

A.  Consider  the  Breadth  of  35  US.C. 
§  101  Under  Controling  Law 

As  the  Supreme  Court  has  held. 
Congress  chose  the  expansive  language 
of  §  101  so  as  to  include  "anything 
under  the  sun  that  is  made  by  man."  ^' 
Accordingly,  §  101  of  title  35.  United 
States  Code,  provides: 

Whoever  invents  or  discovers  any  new  and 
useful  process,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  and  useful 
improvement  thereof,  may  obtain  a  patent 
therefor,  subject  to  the  conditions  and 
requirements  of  this  title.^^ 

As  cast,  §  101  defines  four  categories  of 
inventions  that  Congress  deemed  to  be 
the  appropriate  subject  matter  of  a 
patent;  namely,  processes,  machines, 
manufactures  and  compositions  of 
matter.  The  latter  three  categories  define 
"things"  while  the  first  category  defines 
"actions"  (i.e.,  inventions  that  consist  of 
a  series  of  steps  or  acts  to  be 
performed). 23 

Federal  courts  have  held  that  §  101 
does  have  certain  limits.  First,  the 
phrase  "anything  under  the  sun  that  is 
made  by  man"  is  limited  by  the  text  of 
§  101,  meaning  that  one  may  only  patent 
something  that  is  a  machine, 
manufacture,  composition  of  matter  or  a 
process.^*  Second,  §  101  requires  that 
the  subject  matter  sought  to  be  patented 
be  a  "useful"  invention.  Accordingly,  a 
complete  definition  of  the  scope  of 
§  101,  reflecting  Congressional  intent,  is 
that  any  new  and  useful  process, 
machine,  manufacture  or  composition  of 
matter  under  the  sun  that  is  made  by 
man  is  the  proper  subject  matter  of  a 
patent.  Subject  matter  not  within  one  of 
the  four  statutory  invention  categories 
or  which  is  not  "useful"  in  a  patent 
sense  is,  accordingly,  not  eligible  to  be 
patented. 

The  subject  matter  courts  have  found 
to  be  outside  the  four  statutory 
categories  of  invention  is  limited  to 


abstract  ideas,  laws  of  nature  and 
natural  phenomena.  While  this  is  easily 
stated,  determining  whether  an 
applicant  is  seeking  to  patent  an  abstract 
idea,  a  law  of  nature  or  a  natural 
phenomenon  has  proven  to  be 
challenging.  These  three  exclusions 
recognize  that  subject  matter  that  is  not 
a  practical  application  or  use  of  an  idea, 
a  law  of  nature  or  a  natural 
phenomenon  is  not  patentable.^' 

Courts  have  expressed  a  concern  over 
"preemption"  of  ideas,  laws  of  nature  or 
natural  phenomena. ^^  The  concern  over 
preemption  serves  to  bolster  and  justify 
the  prohibition  against  the  patenting  of 
such  subject  matter.  In  fact,  such 
concerns  are  only  relevant  to  claiming  a 
scientific  truth  or  principle.  Thus,  a 
claim  to  an  "abstract  idea"  is  non- 
statutory because  it  does  not  represent 
a  practical  application  of  the  idea,  not 
because  it  would  preempt  the  idea. 

B.  Classify  the  Claimed  Invention  as  to 
Its  Proper  Statutory  Category 

To  properly  determine  whether  a 
claimed  invention  complies  with  the 
statutory  invention  requirements  of 
§  101,  Office  personnel  should  classify 
each  claim  into  one  or  more  statutory  or 
non-statutory  categories.  If  the  claim 
falls  into  a  non-statutory  category,  that 
should  not  preclude  complete 
examination  of  the  application  for 
satisfaction  of  all  other  conditions  of 
patentability.  This  classification  is  only 
an  initial  finding  at  this  point  in  the 
examination  process  that  will  be  again 
assessed  after  the  examination  for 
compliance  with  §§112, 102  and  103  is 
completed  and  before  issuance  of  any 
Office  action  on  the  merits. 

If  the  invention  as  set  forth  in  the 
written  description  is  statutory,  but  the 
claims  define  subject  matter  that  is  not, 
the  deficiency  can  be  corrected  by  an 
appropriate  amendment  of  the  claims. 
In  such  a  case.  Office  personnel  should 
reject  the  claims  drawn  to  non-statutory 
subject  matter  under  §  101,  but  identify 
the  features  of  the  invention  that  would 
render  the  claimed  subject  matter 
statutory  if  recited  in  the  claim. 

1.  Non-Statutory  Subject  Matter 

Claims  to  computer-related  inventions 
that  are  clearly  non-statutory  fall  into 
the  same  general  categories  as  non- 
statutory claims  in  other  parts,  namely 
natural  phenomena  such  as  magnetism, 
and  abstract  ideas  or  laws  of  nature 
which  constitute  "descriptive  material." 
Descriptive  material  can  be 
characterized  as  either  "functional 
descriptive  material"  or  "non-functional 
descriptive  material."  In  this  context, 
"functional  descriptive  material" 
consists  of  data  structures  ^^  and 


computer  programs  which  impart 
functionality  when  encoded  on  a 
computer-readable  medium.  "Non- 
functional descriptive  material" 
includes  but  is  not  limited  to  music, 
literary  works  and  a  compilation  or 
mere  arrangement  of  data. 

Both  types  of  "descriptive  material" 
are  non-statutory  when  claimed  as 
descriptive  material  per  se.  When 
functional  descriptive  material  is 
recorded  on  some  computer-readable 
medium  it  becomes  structurally  and 
functionally  interrelated  to  the  medium 
and  will  be  statutory  in  most  cases. ^^ 
When  non-functional  descriptive 
material  is  recorded  on  some  computer- 
readable  medium,  it  is  not  struciurally 
and  functionally  interrelated  to  the 
medium  but  is  merely  carried  by  the 
medium.  Merely  claiming  non- 
functional descriptive  material  stored  in 
a  computer-readable  medium  does  not 
make  if  statutory.  Such  a  result  would 
exalt  form  over  substance.^^  Thus,  non- 
statutory music  does  not  become 
statutory  by  merely  recording  it  on  a 
compact  disk.  Protection  for  this  type  of 
work  is  provided  under  the  copyright 
law. 

Claims  to  processes  that  do  nothing 
more  than  .solve  mathematical  problems 
or  manipulate  abstract  ideas  or  concepts 
are  more  complex  to  analyze  and  are 
addressed  below.  See  sections  IV. B. 2(d) 
and  IV.B.2(e). 

(a)  Functional  Descriptive  Material: 
"Data  Structures"  Representing 
Descriptive  Material  Per  Se  or  Computer 
Programs  Representing  Computer 
Listings  Per  Se.  Data  structures  not 
claimed  as  embodied  in  computer- 
readable  media  are  descriptive  material 
per  se  and  are  not  statutory  because  they 
are  neither  physical  'things'  nor 
statutory  processes.'"  Such  claimed  data 
structures  do  not  define  any  structural 
and  functional  interrelationships 
between  the  data  structure  and  other 
claimed  aspects  of  the  invention  which 
permit  the  data  structure's  functionality 
to  be  realized.  In  contrast,  a  claimed 
computer-readable  medium  encoded 
with  a  data  structure  defines  structural 
and  functional  interrelationships 
between  the  data  structure  and  the 
medium  which  permit  the  data 
structure's  functionality  to  be  realized, 
and  is  thus  statutory. 

Similarly,  computer  programs 
claimed  as  computer  listings  per  se.  i.e., 
the  descriptions  or  expressions  of  the 
programs,  are  not  physical  "things.  "  nor 
are  thev  statutory  processes,  as  they  are 
not  "acts"  being  f>erformed.  Such 
claimed  computer  programs  do  not 
define  any  struciurai  and  functional 
interrelationships  between  the  computer 
program  and  other  claimed  aspects  of 
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the  invention  which  permit  the 
computer  program's  nmctionality  to  be 
realized.  In  contrast,  a  claimed 
computer-readable  medium  encoded 
with  a  computer  program  defines 
structural  and  functional 
interrelationships  between  the  computer 
program  and  the  medium  which  permit 
the  computer  program's  functionality  to 
be  realisBd,  and  is  thus  statutory. 
Accordingly,  it  is  important  to 
distinguish  claims  that  define 
descriptive  material  per  se  from  claims 
that  define  statutory  inventions. 

Computer  programs  are  often  recited 
as  part  of  a  claim.  Office  personnel 
should  determine  whether  the  computer 
program  is  being  claimed  as  part  of  an 
Otherwise  statutory  manufacture  or 
.  machine.  In  such  a  case,  the  claim 
remains  statutory  irrespective  of  the  fact 
that  a  computer  program  is  included  in 
the  daim.  The  same  result  occiu^  when 
a  computer  program  is  used  in  a 
computerized  process  where  the 
computer  executes  the  instructions  set 
forth  in  the  computer  program.  Only 
when  the  claimed  invention  taken  as  a 
whole  is  directed  to  a  mere  program 
listing,  i.e.,  to  only  its  description  or 
expression,  is  it  descriptive  material  per 
se  and  hence  non-statutory. 

Since  a  computer  program  is  merely 
a  set  of  instructions  capable  of  being 
executed  by  a  computer,  the  computer 
program  itself  is  not  a  process  and 
Office  personnel  should  treat  a  claim  for 
a  computer  program,  without  the 
computer-readable  medium  needed  to 
realize  the  computer  program's 
functionality,  as  non-statutory 
functional  descriptive  material.  When  a 
computer  program  is  claimed  in  a 
process  where  the  computer  is 
executing  the  computer  program's 
instructions,  Office  personnel  should 
treat  the  claim  as  a  process  claim.  See 
Sections  IV.B.2(b)-{e).  When  a  computer 
program  is  recited  in  conjunction  with 
a  physical  structure,  such  as  a  computer 
memory.  Office  personnel  should  treat 
the  claim  as  a  product  claim.  See 
Section  IV.B.2(a). 

[b]  Non-Functional  Descriptive 
Material.  Descriptive  material  that 
cannot  exhibit  any  functional 
interrelationship  with  the  way  in  which 
computing  processes  are  performed 
does  not  constitute  a  statutory  process, 
machine,  manufacture  or  composition  of 
matter  and  should  be  rejected  imder 
S 101.  Thus,  Office  personnel  should 
consider  the  claimed  invention  as  a 
whole  to  determine  whether  the 
necessary  functional  interrelationship  is 
provided. 

Where  certain  types  of  descriptive 
material,  such  as  music,  literature,  art, 
photographs  and  mere  arrangements  or 


compilations  of  facts  or  data,^'  are 
merely  stored  so  as  to  be  read  or 
outputted  by  a  computer  without 
creating  any  functional 
interrelationship,  either  as  part  of  the 
stored  data  or  as  part  of  the  computing 
processes  performed  by  the  computer, 
then  such  descriptive  material  alone 
does  not  impart  functionality  either  to 
the  data  as  so  structured,  or  to  the 
computer.  Such  "descriptive  material" 
is  not  a  process,  machine,  manufacture 
or  composition  of  matter. 

The  policy  that  precludes  the 
patenting  of  non-functional  descriptive 
material  would  be  easily  frustrated  if  the 
same  descriptive  material  could  be 
patented  when  claimed  as  an  article  of 
manufacture.32  For  example,  music  is 
commonly  sold  to  consumers  in  the 
format  of  a  compact  disc.  In  such  cases, 
the  known  compact  disc  acts  as  nothing 
more  than  a  carrier  for  non-functional 
descriptive  material.  The  purely  non- 
functional descriptive  material  cannot 
alone  provide  the  practical  application 
for  the  manufacture. 

Office  personnel  should  be  prudent  in 
applying  the  foregoing  guidance.  Non- 
functional descriptive  material  may  be 
claimed  in  combination  with  other 
functional  descriptive  material  on  a 
computer-readable  medium  to  provide 
the  necessary  functional  and  structural 
interrelationship  to  satisfy  the 
requirements  of  §  101.  The  presence  of 
the  claimed  non-functional  descriptive 
material  is  not  necessarily  determinative 
of  non-statutory  subject  matter.  For 
example,  a  computer  that  recognizes  a 
particular  grouping  of  musical  notes 
read  from  memory  and  upon 
recognizing  that  particular  sequence, 
causes  another  defined  series  of  notes  to 
be  played,  defines  a  functional 
interrelationship  among  that  data  and 
the  computing  processes  performed 
when  utilizing  that  data,  and  as  such  is 
statutory  because  it  implements  a 
statutory  process. 

(c)    Natural  Phenomena  Such  as 
Electricity  and  Magnetism. — Claims  that 
recite  nothing  but  the  physical 
characteristics  of  a  form  of  energy,  such 
as  a  frequency,  voltage,  or  the  strength 
of  a  magnetic  field,  define  energy  or 
magnetism,  per  se,  and  as  such  are  non- 
statutory natural  phenomena.'s 
However,  a  claim  directed  to  a  practical 
application  of  a  natural  phenomenon 
such  as  energy  or  magnetism  is 
statutory.''* 

2.  Statutory  Subject  Matter 

(a)    Statutory  Product  Claims  ^s.— If  a 
claim  defines  a  useful  machine  or 
manufacture  by  identifying  the  physical 
structure  of  the  machine  or  manufacture 
in  terms  of  its  hardware  or  hardware 


and  software  combination,  it  defines  a 
statutory  product.^* 

A  macUne  or  manufacture  claim  may 
be  one  or  two  types:  (1)  A  claim  that 
encompasses  any  and  every  machine  for 
performing  the  underlying  process  or 
any  and  every  manufacture  that  can 
cause  a  computer  to  perform  the 
underlying  process,  or  (2)  a  claim  that 
defines  a  specific  machine  or 
manufactiu^.  When  a  claim  is  of  the 
first  type,  Office  personnel  are  to 
evaluate  the  underlying  process  the 
computer  will  perform  in  order  to 
determine  the  patentability  of  the 
product. 

(i)    Claims  That  Encompass  Any 
Machine  or  Manufacture  Embodiment  of 
a  Process.  Office  personnel  must  treat 
each  claim  as  a  whole.  The  mere  fact 
that  a  hardware  element  is  recited  in  a 
claim  does  not  necessarily  limit  the 
claim  to  a  specific  machine  or 
manufacture. 3'  If  a  product  claim 
encompasses  any  and  every  computer 
implementation  of  a  process,  when  read 
in  light  of  the  specification,  it  should  be 
examined  on  the  basis  of  the  imderlying 
process.  Such  a  claim  can  be  recognized 
as  it  will: 
— ^Define  the  physical  characteristics  of 

a  computer  or  computer  component 

exclusively  as  functions  or  steps  to  be 

performed  on  or  by  a  computer,  and 
— ^Encompass  any  and  every  product  in 

the  stated  class  (e.g.,  computer, 

computer-readable  memory) 

configured  in  any  manner  to  perform 

that  process. 

Office  persormel  are  reminded  that 
finding  a  product  claim  to  encompass 
any  and  every  product  embodiment  of  a 
process  invention  simply  means  that  the 
Office  Mrill  presiune  that  the  product 
claim  encompasses  any  and  every 
hardware  or  hardware  platform  and 
associated  software  implementation  that 
performs  the  specified  set  of  claimed 
functions.  Because  this  is  interpretative 
and  nothing  more,  it  does  not  provide 
any  information  as  to  the  patentability 
of  the  applicant's  imderlying  process  or 
the  product  claim. 

When  Office  personnel  have  reviewed 
the  claim  as  a  whole  and  found  that  it 
is  not  limited  to  a  specific  machine  or 
manufacture,  they  shall  identify  how 
each  claim  fimitation  has  been  treated 
and  set  forth  their  reasons  in  support  of 
their  conclusion  that  the  claim 
encompasses  any  and  every  machine  or 
manufacture  embodiment  of  a  process. 
This  will  shift  the  burden  to  applicant 
to  demonstrate  why  the  claimed 
invention  should  be  limited  to  a  specific 
machine  or  manufacture. 

If  a  claim  is  found  to  encompass  any 
and  every  product  embodiment  of  the 


underlying  process,  and  if  the 
underlying  process  is  statutory,  the 
product  claim  should  be  classified  as  a 
statutory  product.  By  the  same  token,  if 
the  underlying  process  invention  is 
found  to  be  non-statutory,  Office 
personnel  should  classify  the  "product" 
claim  as  a  "non-statutory  product."  If 
the  product  claim  is  classified  as  being 
a  non-statutory  product  on  the  basis  of 
the  underlying  process,  Office  personnel 
should  emphasize  that  they  have 
considered  all  claim  limitations  and  are 
basing  their  finding  on  the  analysis  of 
the  underlying  process. 

(ii)    Product  Claims — Claims 
Directed  to  Specific  Machines  and 
Manufactures.  If  a  product  claim  does 
not  encompass  any  and  every  computer- 
implementation  of  a  process,  then  it 
must  be  treated  as  a  specific  machine  or 
manufacture.  Claims  that  define  a 
computer-related  invention  as  a  specific 
machine  or  specific  article  of 
manufacture  must  define  the  physical 
structure  of  the  machine  or  manufacture 
in  terms  of  its  hardware  or  hardware 


and  "specific  software." '"  The 
applicant  may  define  the  physical 
structure  of  a  programmed  computer  or 
its  hardware  or  software  components  in 
any  manner  that  can  be  clearly 
understood  by  a  person  skilled  in  the 
relevant  art.  Generally  a  claim  drawn  to 
a  particular  programmed  computer 
should  identify  the  elements  of  the 
computer  and  indicate  how  those 
elements  are  configured  in  either 
hardware  or  a  combination  of  hardware 
and  specific  software. 

To  adequately  define  a  specific 
computer  memory,  the  claim  must 
identify  a  general  or  specific  memory 
and  the  specific  software  which 
provides  the  functionality  stored  in  the 
memory. 

A  claim  limited  to  a  specific  machine 
or  manufacture,  which  has  a  practical 
application  in  the  technological  arts,  is 
statutory.  In  most  cases,  a  claim  to  a 
specific  machine  or  manufacture  will 
have  a  practical  application  in  the 
technological  arts. 

(iii)    Hypothetical  Machine  Claims 
Which  Illustrate  Claims  of  the  Types 


Described  in  Sedions  IV. B. 2(a)  (i)  and 
(ii).  Two  applicants  present  a  claim  to 
the  following  process- 

A  process  for  determining  and 
displaying  the  structure  of  a  chemical 
compound  comprising: 

(a)  Solving  the  wavefunction 
parameters  for  the  compound  to 
determine  the  structure  of  a  compound; 
and 

(b)  Displaying  the  structure  of  the 
compound  determined  in  step  (a). 

Each  applicant  also  presents  a  claim 
to  the  following  apparatus: 

A  computer  system  for  determining 
the  three  dimensional  structure  of  a 
chemical  compound  comprising: 

(a)  Means  for  determining  the  three 
dimensional  structure  of  a  compound; 
and 

(b)  Means  for  creating  and  displaying 
an  image  representing  a  three- 
dimensional  perspective  of  the 
compound. 

In  addition,  each  applicant  provides 
the  noted  disclosures  to  support  the 
claims: 


Applicant  A 


Disclosure: 

The  disclosure  describes  specific  software,  i.e.,  specific 
program  code  segments,  ttiat  are  to  be  employed  to 
configure  a  general  purpose  miaoprocessor  to  create 
specific  logic  circuits.  These  circuits  are  Indicated  to  be 
the  "means"  corresponding  to  ttie  claimed  means  limi- 
tations. 


Result: 

Claim   defines   specific   computer,   patentability   stands 
independently  from  process  claim. 

Explanation: 

Disclosure  identifies  the  specific  machine  capable  of  per- 
forming the  indicated  functions. 


Applicant  B 


The  disclosure  states  that  it  would  be  a  matter  of  routine  skiH  to  select  an  appro- 
priate conventional  compute:  system  and  implement  the  daimed  process  on  that 
computer  system.  The  disclosure  does  not  have  specific  disclosure  that  cor 
responds  to  the  two  "means"  limitations  recited  in  the  daim  (i  e..  no  specific  soft- 
ware or  logic  circuit).  The  disclosure  does  have  an  explanation  of  how  to  solve  the 
wavefunction  equations  of  a  chemical  compound,  and  indicates  that  the  solutions 
of  those  wavefunction  equations  can  be  employed  to  determine  the  physKal  struc- 
ture of  the  corresponding  compound. 

Claim  encompasses  any  computer  embodiment  of  process  claim,  patentat>«lity  stands 
or  falls  with  process  claim. 

Disclosure  does  not  provide  any  information  to  distinguish  the  "implementation '  o1 
the  process  on  a  computer  from  the  factors  that  will  govern  the  patentability  deter- 
mination of  the  process  per  se.  As  such,  the  patentability  of  this  apparatus  daim 
will  stand  or  tall  with  that  of  the  process  daim 


(b)    Statutory  Process  Claims.  A 
claim  that  requires  one  or  more  acts  to 
be  performed  defines  a  process. 
However,  not  all  processes  are  statutory 
under  §  101.  To  be  statutory,  a  claimed 
computer-related  process  must  either: 
(1)  Result  in  a  physical  transformation 
outside  the  computer  for  which  a 
practical  application  in  the 
technological  arts  is  either  disclosed  in 
the  specification  or  would  have  been 
known  to  a  skilled  artisan  (discussed  in 
(i)  below.33)  or  (2)  be  limited  by  the 
language  in  the  claim  to  be  practical 
application  within  the  technological  arts 
(discussed  in  (ii)  below).-"'  The  claimed 
practical  application  must  be  a  further 
limitation  upon  the  claimed  subject 
matter  if  the  process  is  confined  to  the 
internal  operations  of  the  computer.  If  a 


physical  transformation  occurs  outside 
the  computer,  it  is  not  necessary  to 
claim  the  practical  application.  A 
disclosure  that  permits  a  skilled  artisan 
to  practice  the  claimed  invention,  i.e.,  to 
put  it  to  a  practical  use.  is  sufficient.  On 
the  other  hand,  it  is  necessary  to  claim 
the  practical  application  if  there  is  no 
physical  transformation  or  if  the  process 
merely  manipulates  concepts  or 
converts  one  set  of  numbers  into 
another. 

A  claimed  process  is  clearly  statutory 
if  it  results  in  a  physical  transformation 
outside  the  computer,  i.e.,  falls  into  one 
or  both  of  the  following  specific 
categories  ("safe  harbors"). 

(i)    Safe  Harbors 
—    Independent  Physical  Acts  (Post- 
Computer  Process  Activity) 


A  process  is  statutory  if  it  requires 
physical  acts  to  be  performed  outside 
the  computer  independent  of  and 
following  the  steps  to  be  performed  hy 
a  programmed  computer,  where  those 
acts  involve  the  manipulative  of 
tangible  physical  objects  and  result  in 
the  object  having  a  different  physical 
attribute  or  structure. ■•'  Thus,  if  a 
process  claim  includes  one  or  more 
post-computer  process  steps  that  result 
in  a  physical  transformation  outside  the 
computer  (beyond  merely  conveying  the 
direct  result  of  the  computer  operation, 
see  Section  IV.B.2(d)(iii)  below),  the 
claim  is  clearly  statutory. 

Examples  of  this  type  of  statutory 
process  include  the  following; 
— A  method  of  curing  rubber  in  a  mold 
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parameters,  using  a  computer 
processor  to  determine  a  time  period 
for  curing  the  rubber,  using  the 
computer  processor  to  determine 
when  the  time  period  has  been 
reached  in  the  curing  process  and 
then  opening  the  mold  at  that  stage. 
— ^A  method  of  controlling  a  mechanical 
robot  which  relies  upon  storing  data 
in  a  computer  that  represents  various 
types  of  mechanical  movements  of  the 
robot,  using  a  computer  processor  to 
calculate  positioning  of  the  robot  in 
relation  to  given  tasks  to  be  performed 
by  the  robot,  and  controlling  the 
robot's  movement  and  position  based 
on  the  calculated  position. 
— Manipulation  of  Data  Representing 
Physical  Objects  or  Activities  (Pre- 
Computer  Process  Activity) 
Another  statutory  process  is  one  that 
requires  the  measurements  of  physical 
objects  or  activities  to  be  transformed 
outside  of  the  computer  into  computer 
data,^2  where  the  data  comprises  signals 
corresponding  to  physical  objects  or 
activities  external  to  the  computer 
system,  and  where  the  process  causes  a 
physical  transformation  of  the  signals 
which  are  intangible  representations  of 
the  physical  objects  or  activities.*^ 
Examples  of  this  type  of  claimed 
statutory  process  include  the  following: 
— ^A  memod  of  using  a  computer 
processor  to  analyze  electrical  signals 
and  data  representative  of  human 
cardiac  activity  by  converting  the 
signals  to  time  segments,  applying  the 
time  segments  in  reverse  order  to  a 
high  pass  Hlter  means,  using  the 
computer  processor  to  determine  the 
amplitude  of  the  high  pass  Biter's 
ou^ut,  and  using  the  computer 
processor  to  compare  the  value  to  a 
predetermined  value.  In  this  example 
the  data  is  an  intangible 
representation  of  physical  activity, 
i.e.,  hxunan  cardiac  activity.  The 
transformation  occurs  when  heart 
activity  is  measured  and  an  electrical 
signal  is  produced.  This  process  has 
real  world  value  in  predicting 
vulnerability  to  ventricular 
tachycardia  immediately  after  a  heart 
attack. 
— ^A  method  of  using  a  computer 
processor  to  receive  data  representing 
Computerized  Axial  Tomography 
("CAT")  scan  images  of  a  patient, 
performing'a  calculation  to  determine 
the  diffiarence  t)etween  a  local  value  at 
a  data  point  and  an  average  value  of 
the  data  in  a  region  surrounding  the 
point,  and  displaying  the  difference  as 
a  gray  scale  for  each  point  in  the 
image,  and  displaying  the  resulting 
image.  In  this  example  the  data  is  an 
intangible  representation  of  a  physical 


object,  i.e.,  portions  of  the  anatomy  of 
a  patient.  The  transformation  occurs 
when  the  condition  of  the  human 
body  is  measured  with  X-rays  and  the 
X-rays  are  converted  into  electrical 
digital  signals  that  represent  the 
condition  of  the  human  body.  The 
real  world  value  of  the  invention  lies 
in  creating  a  new  CAT  scan  image  of 
body  tissue  without  the  presence  of 
bones. 
— A  method  of  using  a  computer 
processor  to  conduct  seismic 
exploration,  by  imparting  spherical 
seismic  energy  waves  into  the  earth 
from  a  seismic  source,  generating  a 
plurality  of  reflected  signals  in 
response  to  the  seismic  energy  waves 
at  a  set  of  receiver  positions  in  an 
array,  and  summing  the  reflection 
signals  to  produce  a  signal  simulating 
the  reflection  response  of  the  earth  to 
the  seismic  energy.  In  this  example, 
the  electrical  signals  processed  by  the 
computer  represent  reflected  seismic 
energy.  The  transformation  occurs  by 
converting  the  spherical  seismic 
energy  waves  into  electrical  signals 
which  provide  a  geophysical 
representation  of  formations  below 
the  earth's  surface.  Geophysical 
exploration  of  formations  below  the 
surface  of  the  earth  has  real  world 
value. 

If  a  claim  does  not  clearly  fall  into  one 
or  both  of  the  safe  harbors,  the  claim 
may  still  be  statutory  if  it  is  limited  by 
the  language  in  the  claim  to  a  practical 
application  in  the  technological  arts. 

(ii)  Computer-Related  Processes 
Limited  to  a  Practical  Application  in  the 
Technological  Arts.  There  is  always 
some  form  of  physical  transformation 
within  a  computer  because  a  computer 
acts  on  signals  and  transforms  them 
during  its  operation  and  changes  the 
state  of  its  components  during  the 
execution  of  a  process.  Even  though 
such  a  physical  transformation  occurs 
within  a  computer,  such  activity  is  not 
determinative  of  whether  the  process  is 
statutory  because  such  transformation 
alone  does  not  distinguish  a  statutory 
computer  process  from  a  non-statutory 
computer  process.  What  is 
determinative  is  not  how  the  computer 
performs  the  process,  but  what  the 
computer  does  to  achieve  a  practical 
application.  ** 

A  process  that  merely  manipulates  an 
abstract  idea  or  performs  a  purely 
mathematical  algorithm  is  non-statutory 
despite  the  fact  that  it  might  inherently 
have  some  usefulness.*'  For  such 
subject  matter  to  be  statutory,  the 
claimed  process  must  be  limited  to  a 
practical  application  of  the  abstract  idea 
or  mathematical  algorithm  in  the 


technological  arts.*^  For  example,  a 
computer  process  that  simply  calculates 
a  mathematical  algorithm  that  models 
noise  is  non-statutory.  However,  a 
claimed  process  for  digitally  Hltering 
noise  employing  the  mathematical 
algorithm  is  statutory. 

Examples  of  this  type  of  claimed 
statutory  process  include  the  following: 
— ^A  computerized  method  of  optimally 
controlling  transfer,  storage  and 
retrieval  of  data  between  cache  and 
hard  disk  storage  devices  such  that 
the  most  frequently  used  data  is 
readily  available. 
— ^A  method  of  controlling  parallel 
processors  to  accomplish  multi- 
tasking of  several  computing  tasks  to 
maximize  computing  efficiency.'*' 
— A  method  of  making  a  word  processor 
by  storing  an  executable  word 
processing  application  program  in  a 
general  purpose  digital  computer's 
memory,  and  executing  the  stored 
program  to  impart  word  processing 
functionality  to  the  general  purpose 
digital  computer  by  changing  the  state 
of  the  computer's  arithmetic  logic  unit 
when  program  instructions  of  the 
word  processing  program  are 
executed. 
— A  digital  filtering  process  for 
removing  noise  from  a  digital  signal 
comprising  the  steps  of  calculating  a 
mathematical  algorithm  to  produce  a 
correction  signal  and  subtracting  the 
correction  signal  from  the  digital 
signal  to  remove  the  noise. 
(c)  Non-Statutory  Process  Claims.  If 
the  "acts"  of  a  claimed  process 
manipulate  only  numbers,  abstract 
concepts  or  ideas,  or  signals 
representing  any  of  the  foregoing,  the 
acts  are  not  being  applied  to  appropriate 
subject  matter.  Thus,  a  process 
consisting  solely  of  mathematical 
operations,  i.e.,  converting  one  set  of 
numbers  into  another  set  of  numbers, 
does  not  manipulate  appropriate  subject 
matter  and  thus  cannot  constitute  a 
statutory  process. 

In  practical  terms,  claims  define  non- 
statutory processes  if  they: 
— Consist  solely  of  mathematical 
operations  without  some  claimed 
practical  application  (i.e.,  executing  a 
"mathematical  algorithm");  or 
— Simply  manipulate  abstract  ideas, 
e.g.,  a  bid*"  or  a  bubble  hierarchy,*' 
without  some  claimed  practical 
application. 

A  claimed  process  that  consists  solely 
of  mathematical  operations  is  non- 
statutory whether  or  not  it  is  performed 
on  a  computer.  Courts  have  recognized 
a  distinction  between  types  of 
mathematical  algorithms,  namely,  some 
define  a  "law  of  nature"  in 


mathematical  terms  and  others  merely 
describe  an  "abstract  idea."  '" 

Certain  mathematical  algorithms  have 
been  held  to  be  non-statutory  because 
they  represent  a  mathematical  definition 
of  a  law  of  nature  or  a  natural 
phenomenon.  For  example,  a 
mathematical  algorithm  representing  the 
formula  E=mc2  is  a  "law  of  nature" — it 
defines  a  "fundamental  scientific  truth" 
(i.e.,  the  relationship  between  energy 
and  mass).  To  comprehend  how  the  law 
of  nature  relates  to  any  object,  one 
invariably  has  to  perform  certain  steps 
(e.g.,  multiplying  a  number  representing 
the  mass  of  an  object  by  the  square  of 
a  number  representing  the  speed  of 
light).  In  such  a  case,  a  claimed  process 
which  consists  solely  of  the  steps  that 
one  must  follow  to  solve  the 
mathematical  representation  of  E=mc2  is 
indistinguishable  from  the  law  of  nature 
and  would  "preempt"  the  law  of  nature. 
A  patent  cannot  be  granted  on  such  a 
process. 

Other  mathematical  algorithms  have 
been  held  to  be  non-statutory  because 
they  merely  describe  an  abstract  idea. 
An  "abstract  idea"  may  simply  be  any 
sequence  of  mathematical  operations 
that  are  combined  to  solve  a 
mathematical  problem.  The  concern 
addressed  by  holding  such  subject 
matter  non-statutory  is  that  the 
mathematical  operations  merely 
describe  an  idea  and  do  not  define  a 
process  that  represents  a  practical 
iapplication  of  the  idea. 

Accordingly,  when  a  claim  reciting  a 
mathematical  algorithm  is  found  to 
define  non-statutory  subject  matter  the 
basis  of  the  §  101  rejection  must  be  that, 
when  taken  as  a  whole,  the  claim  recites 
a  law  of  nature,  a  natural  phenomenon, 
or  an  abstract  idea. 

(d)  Certain  Claim  Language  Related  to 
Mathematical  Operation  Steps  of  a 
Process,  (i)  Intended  Use  or  Field  of  Use 
Statements.  Claim  language  that  simply 
specifies  an  intended  use  or  field  of  use 
for  the  invention  generally  will  not  limit 
the  scope  of  a  claim,  particularly  when 
only  presented  in  the  claim  preamble. 
Thus,  Office  personnel  should  be 
careful  to  properly  interpret  such 
language.^'  When  such  language  is 
treated  as  non-limiting,  Office  personnel 
should  expressly  identify  in  the  Office 
action  the  claim  language  that 
constitutes  the  intended  use  or  field  of 
use  statements  and  provide  the  basis  for 
their  findings.  This  will  shift  the  burden 
to  applicant  to  demonstrate  why  the 
language  is  to  be  treated  as  a  claim 
limitation. 

(ii)  Necessary  Antecedent  Step  to  . 
Performance  of  a  Mathematical 
Operation  or  Independent  Limitation  on 
a  Claimed  Process.  In  some  situations, 


certain  acts  of  "collecting"  or 
"selecting"  data  for  use  in  a  process 
consisting  of  one  or  more  mathematical 
operations  will  not  further  limit  a  claim 
beyond  the  specified  mathematical 
operation  step(s).  Such  acts  merely 
determine  values  for  the  variables  used 
in  the  mathematical  formulae  used  in 
making  the  calculations.'^  In  other 
words,  the  acts  are  dictated  by  nothing 
other  than  the  performance  of  a 
mathematical  operation.'^ 

If  a  claim  requires  acts  to  be 
performed  to  create  data  that  will  then 
be  used  in  a  process  representing  a 
practical  application  of  one  or  more 
mathematical  operations,  those  acts 
must  be  treated  as  further  limiting  the 
claim  beyond  the  mathematical 
operation(s)  per  se.  Such  acts  are  data 
gathering  steps  not  dictated  by  the 
algorithm  but  by  other  limitations 
which  require  certain  antecedent  steps 
and  as  such  constitute  an  independent 
limitation  on  the  claim. 

Examples  of  acts  that  independently 
limit  a  claimed  process  involving 
mathematical  operations  include: 
— A  method  of  conducting  seismic 
exploration  which  requires  generating 
and  manipulating  signals  from 
seismic  energy  waves  before 
"summing"  the  values  represented  by 
the  signals;  '^  and 
— A  metnod  of  displaying  X-ray 
attenuation  data  as  a  signed  gray  stale 
signal  in  a  "field"  using  a  particular 
algorithm,  where  the  antecedent  steps 
require  generating  the  data  using  a 
particular  machine  (e.g.,  a  computer 
tomography  scanner).'' 
Examples  of  steps  that  do  not 
independently  limit  one  or  more 
mathematical  operation  steps  include: 
— "Perturbing"  the  values  of  a  set  of 
process  inputs,  where  the  subject 
matter  "perturbed"  was  a  number  and 
the  act  of  "perturbing"  consists  of 
substituting  the  numerical  values  of 
variables;  '^  and 
— Selecting  a  set  of  arbitrary 
measurement  point  values." 
Such  steps  do  not  impose 
independent  limitations  on  the  scope  of 
the  claim  beyond  those  required  by  the 
mathematical  operation  limitation, 
(iii)  Post-Mathematical  Operation 
Step  Using  Solution  or  Merely 
Conveying  Result  of  Operation.  In  some 
instances,  certain  kinds  of  post-solution 
"acts"  will  not  further  limit  a  process 
claim  beyond  the  performance  of  the 
preceding  mathematical  operation  step 
even  if  the  acts  are  recited  in  the  body 
of  a  claim.  If,  however,  the  claimed  acts 
represent  some  "significant  use"  of  the 
solution,  those  acts  will  invariably 
impose  an  independent  limitation  on 


the  claim.  A  "significant  use"  is  any 
activity  which  is  more  than  merely 
outputting  the  diret:t  result  of  the 
mathematical  operation.  Office 
personnel  are  reminded  to  rely  on  the 
applicant's  characterization  of  the 
significance  of  the  acts  being  assessed  to 
resolve  questions  related  to  their 
relationship  to  the  mathematical 
operations  recited  in  the  claim  and  the 
invention  as  a  whole.'"  Thus,  if  a  claim 
requires  thai  the  direrl  result  of  a 
mathematical  operation  he  evaluated 
and  transformed  into  something  else. 
Office  personnel  cannot  treat  the 
subsequent  steps  as  being 
indistinguishable  from  the  performance 
of  the  n^athematical  operation  and  thus 
not  further  limiting  on  the  claim.  For 
example,  acts  that  require  the 
conversion  of  a  series  of  numbers 
representing  values  of  a  wavefunction 
equation  for  a  chemical  compound  into 
values  representing  an  image  that 
conveys  information  about  the  three- 
dimensional  structure  of  the  compound 
and  the  displaying  of  the  three- 
dimensional  structure  cannot  be  treated 
as  being  part  of  the  mathematical 
operations. 

Office  personnel  should  be  especially 
careful  when  reviewing  claim  language 
that  requires  the  performance  of  "post- 
solution"  steps  to  ensure  that  claim 
limitations  are  not  ignored. 

Examples  of  steps  found  not  to 
independently  limit  a  process  involving 
one  or  more  mathematical  operation 
steps  include: 

— Step  of  "updating  alarm  limits"  found 
to  constitute  changing  the  number 
value  of  a  variable  to  represent  the 
result  of  the  calculation;  '"^ 
— Final  step  of  magnetically  recording 

the  result  of  a  calculation;'*" 
— Final  step  of  "equating"  the  pro<;ess 
outputs  to  the  values  of  the  last  set  of 
process  inputs  found  to  constitute 
storing  the  result  of  calculations;''' 
— Final  step  of  displaying  result  of  a 
calculation  "as  a  shade  of  gray  rather 
than  as  simply  a  number"  found  to 
not  constitute  distinct  step  where  the 
data  were  numerical  values  that  did 
not  represent  anything;'^' 
— Step  of  "transmitting  electrical  signals 
repre.senting  ■  the  result  of 
calculations.''^ 

(el  Manipulation  of  Abstract  Ideas 
Without  a  Claimed  Practical 
Application.  A  process  that  consists 
solely  of  the  manipulation  of  an  abstrat  t 
idea  without  any  limitation  to  a 
practical  application  is  non-statulon,  /••' 
Office  personnel  have  the  burden  to 
establish  a  prima  facie  case  that  the 
claimed  invention  taken  as  a  whole  is 
directed  to  the  manipulation  of  abstract 
ideas  without  a  practical  application. 
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In  order  to  determine  whether  the 
claim  is  limited  to  a  practical 
application.of  an  abstract  idea.  Office 
personnel  must  analyze  the  claim  as  a 
whole,  in  light  of  the  specification,  to 
understand  what  subject  matter  is  being 
manipulated  and  how  it  is  being 
manipulated.  During  this  procedure. 
Office  personnel  must  evaluate  any 
statements  of  intended  use  or  field  of 
use,  any  data  gathering  step  and  any 
poet-manipulation  activity.  See  section 
IV.B.2(d)  above  for  how  to  treat  various 
types  of  claim  language.  Only  when  the 
claim  is  devoid  of  any  limitation  to  a 
practical  application  in  the 
technological  arts  should  it  be  rejected 
under  $  101.  Fiuther,  when  such  a 
rejection  is  made.  Office  personnel  must 
expressly  state  how  the  language  of  the 
claims  has  been  interpreted  to  support 
the  rejection. 

V.  Evahute  Applkatioa  for  Compliance 
With  35  U.S.C  112 

Office  personnel  should  begin  their 
evaluation  of  an  application's 
compliance  with  §  112  by  considering 
the  requirements  of  §  112,  second 
paragraph.  The  second  paragraph 
contains  two  separate  and  distance 
requiremtns:  (1)  That  the  claim(s)  set 
forth  the  subject  matter  applicants 
regard  as  the  invention,  and  (2)  that  the 
claim(s)  particularly  point  out  and 
distinctly  claim  the  invention.  An 
application  will  be  deficient  under 
§  112,  second  paragraph  when  (1) 
evidence  including  admissions,  other 
than  in  the  application  as  filed,  shows 
applicant  has  stated  that  he  or  she 
regards  the  invention  to  be  different 
from  what  is  claimed,  or  when  (2)  the 
scope  of  the  claims  is  unclear. 

After  evaluation  of  the  application  for 
compUance  with  §  112,  second 
paragraph.  Office  personnel  should  then 
evaluate  the  application  for  compliance 
with  the  requirements  of  §  112,  first 
paragraph.  The  first  paragraph  contains 
three  separate  and  distinct 
requirements:  (1)  Adequate  written 
description.  (2)  enablement,  and  (3)  best 
mode.  An  application  will  be  deficient 
imder  §  112,  first  paragraph  when  the 
written  description  is  not  adequate  to 
identify  what  the  applicant  has 
invented,  or  when  the  disclosure  does 
not  enable  one  skilled  in  the  art  to  make 
and  use  the  invention  as  claimed 
without  undue  experimentation. 
Deficiencies  related  to  disclosure  of  the 
best  mode  for  carrying  out  the  claimed 
invention  are  not  usually  encountered 
during  examination  of  an  application 
because  evidence  to  support  such  a 
deficiency  is  seldom  in  the  record. 

If  defiaencies  are  discovered  with 
respect  to  §  112,  Office  personnel  must 


be  careful  to  apply  the  appropriate 
paragraph  of  §112. 

A.  Determine  Whether  the  Claimed 
Invention  Complies  With  35  U.S.C.  112, 
Second  Paragraph  Requirements 

1.  Claims  Setting  Forth  the  Subject 
Matter  Applicant  Regards  as  Invention 

Applicant's  specification  must 
conclude  with  claim(s)  that  set  forth  the 
subject  matter  which  the  applicant 
regards  as  the  invention.  The  invention 
set  forth  in  the  claims  is  presumed  to  be 
that  which  applicant  regards  as  the 
invention,  unless  applicant  considers 
the  invention  to  be  something  different 
from  what  has  been  claimed  as  shown 
by  evidence,  including  admissions, 
outside  the  application  as  filed.  An 
applicant  may  change  what  he  or  she 
regards  as  the  invention  during  the 
prosecution  of  the  application. 

2.  Claims  Particularly  Pointing  Out  and 
Distinctly  Claiming  the  Invention 

Office  personnel  shall  determine 
whether  the  claims  set  out  and 
circumscribe  the  invention  with  a 
reasonable  degree  of  precision  and 
particularity.  In  this  regard,  the 
definiteness  of  the  language  must  be 
analyzed,  not  in  a  vacuum,  but  always 
in  light  of  the  teachings  of  the 
disclosure  as  it  would  be  interpreted  by 
one  of  ordinary  skill  in  the  art. 
Applicant's  claims,  interpreted  in  light 
of  the  disclosure,  must  reasonably 
apprise  a  person  of  ordinary  skill  in  the 
art  of  the  intervention.  However,  the 
applicant  need  not  expUcitly  recite  in 
the  claims  every  feature  of  the 
invention.  For  example,  if  an  applicant 
indicates  that  the  invention  is  a 
particular  computer,  the  claims  do  not 
have  to  recite  every  element  or  feature 
of  the  computer.  In  fact,  it  is  preferable 
for  claims  to  be  drafted  in  a  form  that 
emphasizes  what  the  applicant  has 
invented  {i.e.,  what  is  new  rather  than 
old). 

A  means  plus  function  limitation  is 
distinctly  claimed  if  the  description 
makes  it  clear  that  the  means 
corresponds  to  well-defined  structure  of 
a  computer  or  computer  component 
implemented  in  either  hardware  or 
so^ware  and  its  associated  hardware 
platform.  Such  means  may  be  defined 
as: 

— A  programmed  computer  with 
particular  functionality  implemented 
in  hardware  or  hardware  and 
software; 
— A  logic  circuit  or  other  component  of 
a  programmed  computer  that 
performs  a  series  of  specifically 
identified  operations  dictated  by  a 
computer  program;  or 


— A  computer  memory  encoded  with 
executable  instructions  representing  a 
computer  program  that  can  cause  a 
computer  to  fiinction  in  a  particular 
fashion. 

The  scope  of  a  "means"  limitation  is 
defined  as  the  corresponding  structure 
or  material  (e.g.,  a  specific  logic  circuit) 
set  forth  in  the  written  description  and 
equivalents.^  Thus,  a  claim  using 
means  plus  function  limitations  without 
corresponding  disclosure  of  specific 
structures  or  materials  that  are  not  well- 
know  fails  to  particularly  point  out  and 
distinctly  claim  the  invention.  For 
example,  if  the  applicant  discloses  only 
the  fimctions  to  be  performed  and 
provides  no  express,  implied  or 
inherent  disclosure  of  hardware  or  a 
combination  of  hardware  and  software 
that  performs  the  functions,  the 
application  has  not  disclosed  any 
"structure"  which  corresponds  to  the 
claimed  means.  Office  personnel  should 
reject  such  claims  under  §  112,  second 
paragraph.  The  rejection  shifts  the 
burden  to  the  applicant  to  describe  at 
least  one  specific  structure  or  material 
that  corresponds  to  the  claimed  means 
in  question,  and  to  identify  the  precise 
location  or  locations  in  the  specification 
where  a  description  of  least  one 
embodiment  of  that  claimed  means  can 
be  found.  In  contrast,  if  the 
corresponding  structure  is  disclosed  to 
be  a  memory  or  logic  circuit  that  has 
been  configiued  in  some  manner  to 
perform  that  function  (e.g.,  using  a 
defined  computer  program),  the 
application  has  disclosed  "structure" 
which  corresponds  to  the  claimed 
means. 

When  a  claim  or  part  of  a  claim  is 
defined  in  computer  program  code, 
whether  in  source  or  object  code  format, 
a  person  of  skill  in  art  must  be  able  to 
ascertain  the  metes  and  bounds  of  the 
claimed  invention.  In  certain 
circumstances,  as  where  a  self- 
documenting  programming  code  is 
employed,  use  of  programming  language 
in  a  claim  would  be  permissible  because 
such  program  soiune  code  presents 
"sufficiently  high-level  language  and 
descriptive  identifiers"  to  make  it 
universally  understood  to  others  in  the 
art  without  the  programmer  having  to 
insert  any  comments.^  Applicants 
should  be  encouraged  to  ^nctionally 
define  the  steps  the  computer  will 
perform  rather  than  simply  reciting 
source  or  object  code  instructions. 


B.  Determine  Whether  the  Claimed 
Invention  Complies  with  35  U.S.C.  112, 
First  Paragraph  Requirements 

1.  Adequate  Written  Description 

The  satisfaction  of  the  enablement 
requirement  does  not  satisfy  the  written 
description  requirement.^'  For  the 
written  description  requirement,  an 
applicant's  specification  must 
reasonably  convey  to  those  skilled  in 
the  art  that  the  applicant  was  in 
possession  of  the  claimed  invention  as 
of  the  date  of  invention.  The  claimed 
invention  subject  matter  need  not  be 
described  literally,  i.e.,  using  the  same 
terms,  in  order  for  the  disclosure  to 
satisfy  the  description  requir^ment. 

2.  Enabling  Disclosure 

An  applicant's  specification  must 
enable  a  person  skilled  in  the  art  to 
make  and  use  the  claimed  invention 
without  undue  experimentation.  The 
fact  that  experimentation  is  complex, 
however,  will  not  make  it  undue  if  a 
person  of  skill  in  the  art  typically 
engages  in  such  complex 
experimentation.  For  a  computer-related 
invention,  the  disclosure  must  enable  a 
skilled  artisan  to  configure  the  computer 
to  possess  the  requisite  functionality, 
and,  where  applicable,  interrelate  the 
computer  with  other  elements  to  yield 
the  claimed  invention,  without  the 
exercise  of  undue  experimentation.  The 
specification  should  disclose  how  to 
configure  a  computer  to  possess  the 
requisite  functionality  or  how  to 
integrate  the  programmed  computer 
with  other  elements  of  the  invention, 
unless  a  skilled  artisan  would  know 
how  to  do  so  without  such  disclosure.^^ 

For  many  computer-related 
inventions,  it  is  not  unusual  for  the 
claimed  invention  to  involve  more  than 
one  field  of  technology.  For  such 
inventions,  the  disclosure  must  satisfy 
the  enablement  standard  for  each  aspect 
of  the  invention.ss  As  such,  the 
disclosure  must  teach  a  person  skilled 
in  each  art  how  to  make  and  use  the 
relevant  aspect  of  the  invention  without 
undue  experimentation.  For  example,  to 
enable  a  claim  to  a  programmed 
computer  that  determines  and  displays 
the  three-dimensional  structure  of  a 
chemical  compound,  the  disclosure 
must 

— enable  a  person  skilled  in  the  art  of 
molecular  modeling  to  understand 
and  practice  the  underlying  molecular 
modeling  processes;  and 
— enable  a  person  skilled  in  the  art  of 
computer  programming  to  create  a 
program  that  directs  a  computer  to 
create  and  display  the  image 
representing  the  three-dimensional 
structure  of  the  compound. 


In  other  words,  the  disclosure 
corresponding  to  each  aspect  of  the 
invention  must  be  enabling  to  a  person 
skilled  in  each  respective  art. 

In  many  instances,  an  applicant  will 
describe  a  programmed  computer  by 
outlining  the  significant  elements  of  the 
programmed  computer  using  a 
functional  block  diagram.  Office 
personnel  should  review  the 
specification  to  ensure  that  along  with 
the  functional  block  diagram  the 
disclosure  provides  information  that 
adequately  describes  each  "element"  in 
hardware  or  hardware  and  its  associated 
software  and  how  such  elements  are 
interrelated.''" 

VI.  Determine  Whether  the  Claimed 
InvenUon  Complies  With  35  U.S.C.  102 
and  103 

As  is  the  case  for  inventions  in  any 
field  of  technology,  assessment  of  a 
claimed  computer-related  invention  for 
compliance  with  sections  102  and  103 
begins  with  a  comparison  of  the  claimed 
subject  matter  to  what  is  known  in  the 
-prior  art.  If  no  differences  are  found 
between  the  claimed  invention  and  the 
prior  art,  the  claimed  invention  lacks 
novelty  and  is  to  be  rejected  by  Office 
personnel  under  section  102.  Once 
distinctions  are  identified  between  the 
claimed  invention  and  the  prior  art, 
those  distinctions  must  be  assessed  and 
resolved  in  light  of  the  knowledge 
possessed  by  a  person  of  ordinary  skill 
in  the  art.  Against  this  backdrop,  one 
must  determine  whether  the  invention 
would  have  been  obvious  at  the  time  the 
invention  was  made.  If  not.  the  claimed 
invention  satisfies  section  103.  Factors 
and  considerations  dictated  by  law 
governing  section  103  apply  without 
modification  to  computer-related 
inventions. 

If  the  difference  between  the  prior  art 
and  the  claimed  invention  is  limited  to 
descriptive  material  stored  on  or 
employed  by  a  machine,  Office 
personnel  must  determine  whether  the 
descriptive  material  is  functional 
descriptive  material  or  non-functional 
descriptive  material,  as  described  supra 
in  Section  IV.  Functional  descriptive 
material  is  a  limitation  in  the  claim  and 
must  be  considered  and  addressed  in 
assessing  patentability  under  section 
103.  Thus,  a  rejection  of  the  claim  as  a 
whole  under  section  103  is 
inappropriate  unless  the  functional 
descriptive  material  would  have  been 
suggested  by  the  prior  art.  Non- 
functional descriptive  material  cannot 
render  non-obvious  an  invention  that 
would  have  otherwise  been  obvious.'" 

Common  situations  involving  non- 
functional descriptive  material  are: 


— A  computer-readable  storage  medium 
that  differs  from  the  prior  art  solely 
with  respect  to  non-functional 
descriptive  material,  such  as  music  or 
a  literary  work,  encoded  on  the 
medium, 
— A  computer  that  differs  from  the  prior 
art  solely  with  resf>ect  to  non- 
functional descriptive  material  that 
cannot  alter  how  the  machine 
functions  (i.e.,  the  descriptive 
material  does  not  reconfigure  the 
computer),  or 
— A  process  that  differs  from  the  prior 
art  only  with  respect  to  non- 
functional descriptive  material  that 
cannot  alter  how  the  process  steps  are 
to  be  performed  to  achieve  the  utility 
of  the  invention. 

Thus,  if  the  prior  art  suggests  storing 
a  song  on  a  disk,  merely  choosing  a 
particular  song  to  store  on  the  disk 
would  be  presumed  to  be  well  within 
the  level  of  ordinary  skill  in  the  art  at 
the  time  the  invention  was  made.  The 
difference  between  the  prior  art  and  the 
claimed  invention  is  simply  a 
rearrangement  of  non-functional 
descriptive  material. 

VII.  Clearly  Communicate  Findings. 
Conclusions  and  Their  Bases 

Once  Office  personnel  have 
concluded  the  above  analyses  of  the 
claimed  invention  under  all  the 
statutory  provisions,  including  sections 
101,  112,  102  and  103.  they  should 
review  all  the  proposed  rejections  and 
their  bases  to  confirm  their  correctness. 
Only  then  should  any  rejection  be 
imposed  in  an  Office  action.  The  Office 
action  should  clearly  communicate  the 
findings,  conclusions  and  rea.sons 
which  support  them. 

Notes 

'  These  Guidelines  are  final  and  replace  the 
"Proposed  Examination  Guidelines  for 
Qjmputer-Implemenled  Inventions."  60  FR 
28.778  dune  2.  1995)  and  the  supporting 
legal  analysis  issued  on  October  .1. 1995. 

^"Computer-related  inventions"  include 
inventions. implemented  in  a  computer  and 
inventions  employing  computer-readable 
media. 

' /n  re /4be/e.  684  F. 2d  902,  905-07,  214 
l!.SPQ682,  68.5-87  (CGPA  1982):  In  re 
Waller.  618  F,2d  758,  767,  205  I  '.SPQ  397. 
406-07  (CCPA  1980);  In  re  Freeman.  57.1 
F.2d  1237,  1245,  197  U.SPQ  464,  471  KX:PA 
1978). 

*See.  e,g..  In  re  Tnma.  575  F.2d  872,  877- 
78,  197  IJSPQ852,  857  (GCPA  1978),  In  re 
Musgrave.  431  F,2d  882,  893,  167  I'.SPQ  280, 
289-90  (CX:FA  1970)  .See  also  In  n'  Srhmder. 
22  F.3d  290,  297-98,  30  li.SPQ2(i  1455.  1461- 
62  (Fed.  Cir.  1994)  (Newman,  I  .  dissenting); 
Paine.  Webber.  Jackson  f^  Curtis.  Inc  v. 
Merrill  Lynch.  Pierce,  Fenner  fr  Smith.  Inc., 
564  F.  Supp.  1358.  1368-69,  218  HSIXj  212, 
220  (D.  Del.  1983). 
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*  As  the  courts  have  repeatedly  reminded 
the  Office:  "The  goal  is  to  answer  the 
question  'What  did  applicants  invent?' " 
Abde,  684  F.2d  at  907,  214  USPQ  at  687. 
Acconl,  e.g.,  Arrhythmia  Research  Tech.  v. 
Cotazoitix  Corp..  958  F.2d  1053. 1059.  22 
USPQ2d  1033. 1038  (Fed.  Cir.  1992). 

•Bnenner  v.  Manson.  383  U.S.  519,  528-36, 
148  USPQ  689,  693-96  (1966):  In  re  ZiegJer, 
992  F.2d  1197, 1200-03,  26  USPQ2d  1600. 
1603-06  (Fed.  Cir.  1993). 

^See,  e.g.,  Musgrave,  431  F.2d  at  893. 167 
USPQ  at  28^90,  cited  with  approval  in 
Schroder,  22  F.3d  at  297,  30  USPQ2d  at  1461 
(Newman, ).,  dissenting).  The  definition  of 
"technology"  is  the  "application  of  science 
and  engineering  to  the  development  of 
machines  and  procedures  in  order  to  enhance 
or  improve  human  conditions,  or  at  least  to 
improve  human  efficiency  in  some  respect." 
Computer  Dictionary  384  (Microsoft  Press,  2d 
ed.  1994). 

•Rg.,  InreAlappat.  33  F.3d  1526, 1543. 
31  USPQ2d  1545, 1556-57  (Fed.  Cir.  1994) 
(in  tmnc)  (quoting  Diamond  v.  Diehr,  450 
U.S.  175. 192,  209  USPQ  1, 10  (1981)).  See 
also  id.  at  1569,  31  USPQ2d  at  1578-79 
(Newman,  J.,  concurring)  ("unpatentability  of 
the  principle  does  not  defeat  patentability  of 
its  practical  applications")  (citing  O'Reilly  v. 
Morse.  56  U.S.  (15  How.)  62, 114-19  (1854)): 
Arrhythmia.  958  F.2d  at  1056.  22  USPQ2d  at 
1036:  Musgrave.  431  F.2d  at  893, 167  USPQ 
at  289-90  ("All  that  is  necessary,  in  our  view. 
to  make  a  sequence  of  operational  steps  a 
statutory  'process'  within  35  U.S.C.  101  is 
that  it  be  in  the  technological  arts  so  as  to  be 
in  consonance  with  the  Constitutional 
purpose  to  promote  the  progress  of  'useful 
arts.'  Const.  Art.  1,  sec.  8."). 

9  Arrhythmia,  958  F.2d  at  1057,  22 
USPQ2d  at  1036:  It  is  of  course  true  that  a 
modem  digital  computer  manipulates  data, 
usually  in. binary  form,  by  performing 
mathematical  operations,  such  as  addition, 
subtraction,  multiplication,  division,  or  bit 
shifting,  on  the  data.  But  this  is  only  how  the 
computer  does  what  it  does.  Of  importance 
is  the  significance  of  the  data  and  their 
manipulation  in  the  real  world,  i.e.,  what  the 
computer  is  doing. 

'"Many  computer-related  inventions  do 
not  consist  solely  of  a  computer.  Thus,  Office 
personnel  should  identify  those  claimed 
elements  of  the  computer-related  invention 
that  are  not  part  of  the  programmed 
computer,  and  determine  how  those  elements 
relate  to  the  programmed  computer.  Office 
personnel  should  look  for  specific 
information  that  explains  the  role  of  the 
programmed  computer  in  the  overall  process 
or  machine  and  how  the  programmed 
computer  is  to  be  integrated  with  the  other 
elements  of  the  apparatus  or  used  in  the 
process. 

"  Products  may  he  either  machines, 
manufiacturers  or  compositions  of  matter. 
Product  claims  ai^  claims  that  are  directed  to 
either  machines,  manufacturers  or 
compositions  of  matter. 

'^  Examples  of  language  that  may  raise  a 
question  as  to  the  limiting  effect  of  the 
language  in  a  claim: 

(a)  statements  of  intended  use  or  field  of 
use, 

(b)  "adapted  to"  or  "adapted  for"  clauses, 


(c)  "wherein"  clauses,  or 

(d)  "whereby"  clauses. 

This  list  of  examples  is  not  intended  to  be 
exhaustive. 

'^Maribnon  v.  Westview  Instruments,  52 
F.3d  967,  980,  34  USPQ2d  1321,  1330  (Fed. 
Cir.)  (in  banc),  cert,  granted,  116  S.  Ct.  40 
(1995). 

"See,  e.g..  In  re  Paulsen.  30  F.3d  1475, 
1480.  31  USPQ2d  1671.  1674  (Fed.  Cir.  1994) 
(inventor  may  define  specific  terms  used  to 
describe  invention,  but  must  do  so  "with 
reasonable  clarity,  deliberateness,  and 
precision"  and,  if  done,  must  "  'set  out  his 
uncommon  definition  in  some  manner 
within  the  patent  disclosure'  so  as  to  give  one 
of  ordinary  skill  in  the  art  notice  of  the 
change"  in  meaning)  (quoting  Intellicall,  Inc. 
V.  Phonometrics.  Inc..  952  F.2d  1384. 1387- 
88.  21  USPQ2d  1383,  1386  (Fed.  Cir.  1992)). 

's/rf.  at  1480,  31  USPQ2d  at  1674. 

'6See,  e.g.,  InreZletz.  893  F.2d  319,  321- 
22, 13  USPQ2D  1320, 1322  (Fed.  Cir.  1989) 
("During  patent  examination  the  pending 
claims  must  be  interpreted  as  broadly  as- their 
terms  reasonably  allow.  *  *   *  The  reason  is 
simply  that  during  patent  prosecution  when 
claims  can  be  amended,  ambiguities  should 
be  recognized,  scope  and  breadth  of  language' 
explored,  and  clarification  imposed.  *   *   * 
An  essential  purpose  of  patent  examination 
is  to  fashion  claims  that  are  precise,  clear, 
correct,  and  unambiguous.  Only  in  this  way 
dan  uncertainties  of  claims  scope  be 
removed,  as  much  as  possible,  during  the 
administrative  process."). 

i^Two  in  banc  decisions  of  the  Federal 
Circuit  have  made  clear  that  the  Office  is  to 
interpret  means  plus  function  language 
according  to  35  U.S.C.  §  112,  sixth  paragraph. 
In  the  first.  In  re  Donaldson,  16  F.3d  1189, 
1193.  29  USPQ2d  1845, 1848  (Fed.  Cir. 
1994),  the  court  held: 

The  plain  and  unambiguous  meaning  of 
paragraph  six  is  that  one  construing  means- 
plus-function  language  in  a  claim  must  look 
to  the  specification  and  interpret  that 
language  in  light  of  the  corresponding 
structure,  material,  or  acts  described  therein, 
and  equivalents  thereof,  to  the  extent  that  the 
specification  provides  such  disclosure. 
Paragraph  six  does  not  stale  or  even  suggest 
that  the  PTO  is  exempt  from  this  mandate, 
and  there  is  no  legislative  history  indicating 
that  Congress  intended  that  the  PTO  should 
be.  Thus,  this  court  must  accept  the  plain 
and  precise  language  of  paragraph  six. 

Consistent  with  Donaldson,  in  the  second 
decision,  Alappat.  33  F.3d  at  1540.  31 
USPQ2d  at  1554.  the  Federal  Circuit  held: 

Given  Alappat's  disclosure,  it  was  error  for 
the  Board  majority  to  interpret  each  of  the 
means  clauses  in  claim  15  so  broadly  as  to 
"read  on  any  and  every  means  for  performing 
the  function"  recited,  as  it  said  it  was  doing, 
and  then  to  conclude  that  claim  15  is  nothing 
more  than  a  process  claim  wherein  each 
means  clause  represents  a  step  in  that 
process.  Contrary  to  suggestions  by  the 
Commissioner,  this  court's  precedents  do  not 
support  the  Board's  view  that  the  particular 
apparatus  claims  at  issue  in  this  case  may  be 
viewed  as  nothing  more  than  process  claims. 
'8 1162  O.G.  (May  17. 1994). 
'«See,  e.g.  Diamond  v.  Diehr,  450  U.S.  at 
188-89,  209  USPQ  at  9  ("In  determining  the 


eligibility  of  respondents'  claimed  process  for 
patent  protection  under  §  101,  their  claims 
must  be  considered  as  a  whole.  It  is 
inappropriate  to  dissect  the  claims  into  old 
and  new  elements  and  then  to  ignore  the 
presence  of  the  old  elements  in  the  analysis. 
This  is  particularly  true  in  a  process  claim 
because  a  new  combination  of  steps  in  a 
process  may  be  patentable  even  though  all 
the  constituents  of  the  combination  were 
well  known  and  in  common  use  before  the 
combination  was  made."). 

20  See  supra  note  18  and  accompanying 
text. 

2'  Diamond  v.  Chakmbarty.  447  U.S.  303, 
308-09,  206  USPQ  193, 197  (1980): 

In  choosing  such  expansive  terms  as 
"manufacture"  and  "composition  of  matter," 
modified  by  the  comprehensive  "any," 
Congress  plainly  centemplated  that  the 
patent  laws  would  be  given  wide  scope.  The 
relevant  legislative  history  also  supports  a 
broad  construction.  The  Patent  Act  of  1793, 
authored  by  Thomas  Jefferson,  defined 
statutory  subject  matter  as  "any  new  and 
useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  or  useful 
improvement  (thereof]."  Act  of  Feb.  21, 1793, 
§1,1  Stat.  319.  The  Act  embodied  Jefferson's 
philosophy  that  "ingenuity  should  receive  a 
liberal  encouragement."  5  Writings  of 
Thomas  Jefferson  75-76  (Washington  ed. 
1871).  See  Graham  v.  John  Deere  Co.,  383 
U.S.  1,  7-10  (1966).  Subsequent  patent 
statutes  in  1836, 1870,  and  1874  employed 
this  same  broad  language.  In  1952,  when  the 
patent  laws  were  recodified.  Congress 
replaced  the  word  "art"  with  "process,"  but 
otherwise  left  Jefferson's  language  intact  The 
Committee  Reports  accompanying  the  1952 
Act  inform  us  that  Congress  intended 
statutory  subject  matter  to  "include  anything 
under  the  sun  that  is  made  by  man."  S.  Rep. 
No.  1979,  82d  Cong.,  2d  Sess.  5  (1952):  H.R. 
Rep.  No.  1923.  82d  Cong.,  2d  Sess.  6  (1952). 

This  perspective  has  been  embraced  by  the 
Federal  Circuit: 

The  plain  and  unambiguous  of  §  101  is  that 
any  new  and  useful  process,  machine, 
manufacture,  or  composition  of  matter,  or 
any  new  and  useful  improvement  thereof, 
may  be  patented  if  it  meets  the  requirements 
for  patentability  set  forth  in  Title  35,  such  as 
those  found  in  §§  102. 103.  and  112.  The  use 
of  the  expansive  term  "any"  in  §  101 
represents  Congress'  intent  not  to  place  any 
restrictions  on  the  subject  matter  for  which 
a  patent  may  be  obtained  beyond  those 
specifically  recited  in  §  101  and  the  other 
parts  of  Title  35.  *  *  *  Thus,  it  is  improper 
to  read  into  §  101  limitations  as  to  the  subject 
matter  that  may  be  patented  where  the 
legislative  history  does  not  indicate  that 
Congress  clearly  intended  limitations. 
[Alappat,  33  F.3d  at  1542, 31  USPQ2D  at 
1556.) 
"35  U.S.C.  101(1994). 
"35  U.S.C.  §  100(b)  ("The  term  'process' 
means  process,  art,  or  method,  and  includes 
a  new  use  of  a  known  process,  machine, 
manufacture,  composition  of  matter,  or 
material."). 

"E.g.,  Alappat,  33  F. 3d  at  1542,  31 
USPQ2d  at  1556;  In  re  Warmerdam,  33  F.3d 
1354, 1358.  31  USPQ2d  1754. 1757  (Fed.  Cir. 
1994). 


2'>See.  e.g..  Rubber-Tip  Pencil  Co.  v. 
Howard.  87  U.S.  498,  507  (1874)  ("idea  of 
itself  is  not  patentable,  but  a  new  device  by 
which  it  may  be  made  practically  useful  is"); 
Mackay  Radio  &  Telegraph  Co.  v.  Radio 
Corp.  of  America.  306  U.S.  86.  94  (1939) 
("While  a  scientific  truth,  or  the 
mathematical  expression  of  it.  is  not 
patentable  invention,  a  novel  and  useful 
structure  created  with  the  aid  of  knowledge 
of  scientific  truth  may  be.");  Warmerdam,  33 
F.3d  at  1360,  31  USPQ2d  at  1759  ("steps  of 
'locating'  a  medical  axis,  and  'creating'  a 
bubble  hierarchy  *   *   *  describe  nothing 
more  than  a  manipulation  of  basic 
mathematical  constructs,  the  paradigmatic 
'abstract  idea' "). 

2"  The  concern  over  preemption  was 
expressed  as  early  as  1852.  See  Le  Roy  v. 
Tatham.  55  U.S.  156.  175  (1852)  ("A 
principle,  in  the  abstract,  is  a  fundamental 
truth;  an  original  cause;  a  motive;  these 
cannot  be  patented,  as  no  one  can  claim  in 
either  of  them  an  exclusive  right.")'  Funk 
Brothers  Seed  Co.  v.  Kalo  Inoculant  Co.,  333 
U.S.  127.  132.  76  USPQ  280.  282  (1948) 
(combination  of  six  species  of  bacteria  held 
to  be  non-statutory  subject  matter). 

^^The  definition  of  "data  structure"  is  "a 
physical  or  logical  relationship  among  data 
elements,  designed  to  support  specific  data 
manipulation  functions."  The  New  IEEE 
Standard  Dictionary  of  Electrical  and 
Electronics  Terms  308  (5th  ed.  1993). 

2«Compare  In  re  Lowry.  32  F.3d  1579.' 
1583-84.  32  USPQ2d  1031. 1035  (Fed.  Cir. 
1994)  (claim  to  data  structure  that  increases 
computer  efficiency  held  statutory)  and 
Warmerdam,  33  F.3d  at  1360-61.  31  USPQ2d 
at  1759  (claim  to  computer  having  specific 
memory  held  statutory  product-by-process 
claim)  with  Warmerdam,  33  F.3d  at  1361,  31 
USPQ2d  at  1760  (claim  to  a  data  structure 
per  se  held  non-statutory). 

2«/n  re  Sarkar,  588  F.2d  1330, 1333.  200 
USPQ  132. 137  (CCPA  1978): 

|E|ach  invention  must  be  evaluated  as 
claimed;  yet  semantogenic  considerations 
preclude  a  determination  based  solely  on 
words  appearing  in  the  claims.  In  the  final 
analysis  under  §  101.  the  claimed  invention, 
as  a  whole,  must  be  evaluated  for  what  it  is. 

Quoted  with  approval  in  Abele,  684  F.2d 
at  907.  214  USPQ  at  687.  See  also  In  re 
Johnson,  589  F.2d  1070.  1077.  200  USPQ 
199.  206  (CCPA  1978)  ("form  of  the  claim  is 
often  an  exercise  in  drafting"). 

30 See.  e.g..  Warmerdam,  33  F.3d  at  1361. 
31  USPQ2d  at  1760  (claim  to  a  data  structure 
per  se  held  non-statutory). 

3'  Computer  Dictionary  210  (Microsoft 
Press.  2d  ed.  1994): 

Data  consists  of  facts,  which  become 
information  when  they  are  seen  in  context 
and  convey  meaning  to  people.  Computers 
process  data  without  any  understanding  of 
what  that  data  represents. 

32  See  supra  note  29. 

O'Reilly  v.  Morse,  56  U.S.  (15  How.)  at 
112-14. 

3* /d.  at  114-19. 

3s  Products  may  be  either  machines, 
manufactures  or  compositions  of  matter. 

A  machine  is: 

a  concrete  thing,  consisting  of  parts  or  of 
certain  devices  and  combinations  of  devices. 


Burr  V.  Duryee.  68  U.S.  (1  Wall.)  531.  570 
(1863). 

A  manufacture  is: 

the  production  of  articles  for  use  from  raw 
or  prepared  materials  by  giving  to  these 
materials  new  forms,  qualities,  properties  or 
combinations,  whether  by  hand-ialxjr  or  by 
machinery. 

Diamond  v.  Chakrabarty.  447  U.S.  at  308, 
206  USPQ  at  196-97  (quoting  American  Fniit 
Growers,  Inc.  v.  Brogdex  Co..  283  U.S.  1 .  11 
(1931). 

A  composition  of  matter  is: 

a  composition!!  of  two  or  more  substances 
[or!  *   *   *  a!)  composite  article!  1.  whether 
*   *   *  (it!  be  the  result  of  chemical  union,  or 
of  mechanical  mixture,  whether  *   •   •  !it|  be 
|a|  gasll,  fiuidll,  powderll,  or  solid!). 

Diamond  v.  Chakrabarty.  447  US.  at  308, 
206  USPQ  at  197  (quoting  She//  Development 
Co.  V.  Watson,  149  F.  Supp.  279.  280.  113 
USPQ  265.  266  (D.D.C.  1957).  affd  per 
curiam.  252  F.2d  861,  116  USPQ  428  (DC. 
Cir.  1958). 

'6 See.  e.g..  Lowry.  32  F.3d  at  1583.  32 
USPQ2d  at  1034-35;  USPQ2d  at  1760. 

s'Cf.  In  re  Iwahashi.  888  F.2d  1370,  1374- 
75.  12  USPQ2d  1908.  1911-12  (Fed.  Cir. 
1989).  cited  with  approval  in  Alappat.  33 
F.3d  at  1544,  n.24.  31  USPQ2d  at  1558  n.24 

3«  "Specific  software"  is  defined  as  a  set  of 
instructions  implemented  in  a  specific 
program  code  segment.  See  Computer 
Dictionary  78  (Microsoft  Press.  2d  ed.  1994) 
for  definition  of  "code  segment." 

"See  Diamond  v.  Diehr,  450  U.S.  at  183- 
84.  209  USPQ  at  6  (quoting  Cochrane  v. 
Deener.  94  U.S.  780.  787^8  (1877)  ("A 
(statutory)  process  is  a  mode  of  treatment  of 
certain  materials  to  produce  a  given  result.  It 
is  an  act,  or  a  series  of  acts,  performed  upon 
the  subject-matter  to  be  transformed  and 
reduced  to  a  different  state  or  thing.  *   *   * 
The  process  requires  that  certain  things 
should  be  done  with  certain  substances,  and 
in  a  certain  order;  but  the  tools  to  be  used 
in  doing  this  may  be  of  secondary 
consequence."). 

^oSee  Alappat,  33  F.3d  at  1543.  31 
USPQ2d  at  1556-57  (quoting  Diamond  v. 
Diehr,  450  U.S.  at  192.  209  USPQ  at  10).  See 
also  id.  at  1569.  31  USPQ2d  at  1578-79 
(Newman,  J.,  concurring)  ("unpatentability  of 
the  principle  does  not  defeat  patentability  of 
its  practical  applicants")  (citing  O'Reilly  v. 
Morse.  56  U.S.  (15  How.)  at  1 14-19). 

*'  Diamond  v.  Diehr.  450  U.S.  at  187.  209 
USPQ  at  8. 

"See  In  re  Gelnovatch,  595  F.2d  32.  41 
n.7.  201  USPQ  136.  145  n.7  (CCPA  1979) 
(data-gathering  step  did  not  measure  physical 
phenomenon). 

*^  Schroder.  22  F.3d  at  294.  30  lISPQ2d  at 
1459  citing  with  approval  Arrhythmia,  958 
F.2d  at  1058-59.  22  USPQ2d  at'  1037-38: 
Abele.  684  F.2d  at  909.  214  USPQ  at  688;  In 
re  Taner.  681  F.2d  787.  790.  214  USPQ.  678. 
681  (CCPA  1982). 

**  See  supra  note  9. 

«5In  Sarkar,  588  F.2d  at  1335.  200  USPQ 
at  139,  the  court  explained  why  this 
approach  must  be  followed; 

No  mathematical  equation  can  \ye  used,  as 
a  practical  matter,  without  establishing  and 
substituting  values  for  the  variables 
expressed  therein.  Substitution  of  values 


dictated  by  the  formula  has  thus  been  viewed 
as  a  form  of  mathematl(.al  step  If  the  steps 
of  gathering  and  substituting  values  wore 
alone  sufficient,  every  mafhemati(.al 
equation.  formuJa.  ()r  algorithm  having  any 
practical  use  would  Ik;  per  se  suliject  to 
patenting  as  a  "process"  under  §  101 
(',<jnsideration  of  whether  tho  substitution  of 
specific  values  is  enough  to  convert  the 
disembi>died  ideas  present  in  the  formula 
into  an  emlxidiment  of  those  i<k'as,  or  into  an 
application  of  the  formula,  is  tt)riH. loved  b\ 
the  current  state  of  the  law 

■•^.See  supra  note  40 

*'Sec.  e.g./n  re /^ern/iort.  4 1 7  F  2d  1395. 
1400,  163  USPQ611.f>lh((X:PA  19h9) 

""Sc/imder,  22  F.3d  at  293-94,  30  lISPQ2d 
at  1458-59. 

«"  Warmerdam.  33  F  3d  at  1360,  31 
USPQ2dat  1759. 

'•".See.  e.g..  In  re  Mever.  688  F.2d  789.  794- 
95,  215  USPQ  193,  197  (CCPA  1982) 
(".Scientific,  principles,  such  as  the 
nHationship  between  mass  and  energy,  and 
laws  of  nature,  such  as  the  art.elcration  of 
gravity,  namely,  a=32  ft  /sec.-',  car.  be 
represented  in  mathemati<;al  format 
However,  some  malhematir.al  algorithms  ami 
formulae  do  not  represent  scientific, 
principles  or  laws  of  nature;  they  represent 
ideas  or  mental  prtx.esses  and  are  simply 
logical  vehicles  or  communicating  possible 
solutions  to  complex  problems  The  presentrc 
of  a  mathematical  algorithm  or  formula  in  a 
claim  is  merely  an  indicjition  that  a  scientific 
principle,  law  of  nature,  idea  or  mental 
prcx;ess  may  be  the  subject  matter  c  laimed 
and,  thus,  justify  a  rejec;lion  of  that  claim 
under  35  I'SC  §  101;  but  the  presenc:e  of  a 
mathematical  algorithm  cjr  fonnula  is  only  a 
signpost  for  further  analysis.")  (;f  Alappat. 
33  F.3dat  1.543  n.l9,  31  nSPQ2d  at  1556 
n.l9  in  which  the  Federa)  t'ircuit  recognized 
the  confusion. 

The  Supreme  Court  has  not  been  clear 
'    *   *  as  to  whether  such  subject  matter  Is 
excluded  from  the  scope  of  §  101  because  It 
represents  laws  of  nature,  natural 
phenomena,  or  abstrac  t  ideas  .St>r  Diehr.  4S0 
U.S.  at  186  (viewed  mathematital  algorithm 
as  a  law  of  nature),  Benson.  409  VIS.  at  71- 
72  (treated  mathcmalic;i)  algorithm  as  an 
"idea").  The  Supreme  Court  also  has  not 
been  clear  as  to  exactly  what  kind  of 
mathematical  sub)ect  matter  may  not  lie 
patented.  Tho  Supreme  (inirt  has  used, 
among  others,  the  terms  "mathrmntical 
ajgorithm."  "mathemallc  a)  formula."  and 
"mathematical  equation"  to  descrlbr  types  of 
mathematical  subject  matter  not  entitled  to 
patent  protection  standing  alone  The 
Supreme  (lourt  has  not  set  forth,  however 
any  consistent  or  clear  explanation  of  what 
it  intended  such  terms  or  how  these  terms  are 
related,  if  at  all. 

■i'  Walter.  618  F  2d  at  769.  205  USPQ  at  409 
(Because  none  of  the  claimed  steps  were 
explicitly  or  implicitly  limited  to  their 
application  In  seismic  prospecting  activities, 
the  court  held  that  "lalithough  the  claim 
preambles  relate  the  claimed  invention  to  the 
art  of  seismic  prospecting,  the  c;)aims 
them.selves  are  not  drawn  to  methods  of  or 
apparatus  for  seismic  prospc^ctlng:  they  are 
drawn  to  improved  niiitliematical  methods 
for  interpreting  the  results  of  seismic 
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prMpecting.").  Cf.  Alappat,  33  F.  3d  at  1544, 
31  USa>^d  at  1558. 

»  Waha.  618  F.2d  at  769-70,  205  USPQ  at 
409. 
>*  See  supra  note  45. 

**  Tana,  681  F.2d  at  788,  214  USPQ  at  679. 
ssyUw/e.  684  F.2d  at  908,  214  USPQ  at  687 
C  The  specification  indicates  that  such 
attenuation  data  is  available  only  when  an  X- 
ray  beam  i»  produced  by  a  CAT  scanner, 
pused  through  an  object,  and  detected  upon 
its  exist  Chily  after  these  steps  have  been 
completed  is  the  algorithm  p>erfbnned,  and 
the  rnxiltant  modified  data  displayed  in  the 
required  fwmat"). 

^Gelnovaich.  595  F.2d  at  41  n.7,  201 
USPQ  at  145  n.7  ("Appellants'  claimed  step 
of  perturbing  the  values  of  a  set  of  process 
inputs  (step  3),  in  addition  to  being  a 
mathematical  operation,  appears  to  be  a  data- 
gathering  step  of  the  type  we  have  held 
insufficient  to  change  a  nonstatutory  method 
of  calculation  into  a  statutory  process.  *  •  * 
In  this  instance,  the  perturbed  process  inputs 
are  not  even  measured  values  of  physical 
phenomena,  but  are  instead  derived  by 
numerically  changing  the  values  in  the 
previous  set  of  process  inputs."). 

»'  Sadcar.  588  F.2d  at  1331,  200  USPQ  at 
135. 

MSee  Sarkar,  588  F.2d  at  1332  n.6,  200 
USPQ  at  136  n.6  ("post-solution" 
construction  that  was  being  modeled  by  the 
mathematical  process  not  considered  in 
deciding  S 101  question  because  applicant 
indicated  that  such  construction  was  not  a 
matnial  element  of  the  invention). 

'•Pbrier  V.  Flock.  437  U.S.  584,  585, 198 
USPQ  193, 195  (1978). 

M  Waltw,  618  F.2d  at  770,  205  USPQ  at  409 
("If  $  101  could  be  satisfied  by  the  mere 
recordation  of  the  results  of  a  nonstatutory 
process  on  some  record  medium,  even  the 
most  unskilled  patent  draftsman  could 
provide  for  such  a  step."). 

»  Gelncmtch.  595  F.2d  at  41  n.7.  201 
USPQatl45n.7. 

">  AMe,  684  F.2d  at  909,  214  USPQ  at  688 
("This  claim  presents  no  more  than  the 
calculation  of  a  number  and  display  of  the 
result,  albeit  in  a  particular  format.  The 
specification  provides  no  greater  meaning  to 
'data  in  a  field'  than  a  matrix  of  numbers 
regarding  of  by  what  method  generated. 
Thus,  the  algorithm  is  neither  explicitly  nor 
implicitly  applied  to  any  certain  process. 
Mtneover,  that  the  result  is  displayed  as  a 


shade  of  gray  rather  than  as  simply  a  number 
provides  no  greater  or  better  information, 
considering  the  broad  range  of  applications 
encompassed  by  the  claim."]. 

"/ji  re  Dfe  Castelete.  562  F.2d  at  1236, 
1244, 195  USPQ  439,  446  {CCPA  1977) 
("That  the  computer  is  instructed  to  transmit 
electrical  signals,  representing  the  results  of 
its  calculations,  does  not  constitute  the  type 
of  'post  solution  activity'  found  in  Flook, 
[437  U.S.  584, 198  USPQ  193  (1978)1,  and 
does  not  transform  the  claim  into  one  for  a 
process  merely  using  an  algorithm.  The  final 
transmitting  step  constitutes  nothing  more 
than  reading  out  the  result  of  the 
calculations."). 

"E.g.,  Warmerdam.  33  F.Sd  at  1360,  31 
USPQ2d  at  1759.  See  also  Schroder,  22  F.3d 
at  295,  30  USPQ2d  at  1459. 

B^See  supra  note  18  and  accompanying 
text. 

8«Computer  Dictionary  353  (Microsoft 
Press,  2d  ed.  1994)  (definition  of  "self- 
documenting  code"). 

87  See  In  re  Barker,  559  F.2d  588,  591, 194 
USPQ  470,  472  (CCPA  1977),  cert,  denied. 
Barker  V.  Parker,  434  U.S.  1064  (1978)  (a 
specification  may  be  sufficient  to  enable  one 
skilled  in  the  art  to  make  and  use  the 
invention,  but  still  fail  to  comply  with  the 
written  description  requirement).  See  also  In 
re  DJLeone,  436  F.2d  1404, 1405, 168  USPQ 
592.  593  (CCPA  1971). 

■•See,  e.g..  Northern  Telecom  v.  Datapoint 
Corp.,  908  F.2d  931,  941-43, 15  USPQ  2d 
1321. 1328-30  (Fed.  Cir.),  cert,  denied, 
Datapoint  Corp.  v.  Northern  Telecom,  498 
U.S.  920  (1990)  (judgment  of  invalidity 
reversed  for  clear  error  where  exptert 
testimony  on  both  sides  showed  that  a 
programmer  of  reasonable  skill  could  write  a 
satisfactory  program  with  ordinary  effort 
based  on  the  disclosure):  DeGeorge  v. 
Bemier.  768  F.2d  1318, 1324,  226  USPQ  758, 
762-63  (Fed.  Cir.  1985)  (superseded  by 
statute  with  respect  to  issues  not  relevant 
here)  (invention  was  adequately  disclosed  for 
purposes  of  enablement  even  though  all  of 
the  circuitry  of  a  word  processor  was  not 
disclosed,  since  the  undisclosed  circuitry 
was  deemed  inconsequential  because  it  did 
not  {jertain  to  the  claimed  circuit);  In  re 
Phillips,  608  F.2d  879,  882-83,  203  USPQ 
971,  (CCPA  1979)  (computerized  method  of 
generating  printed  architectural 
specifications  dependent  on  use  of  glossary 
of  predefined  standard  phrases  and  error- 


checking  feature  enabled  by  overall 
disclosure  generally  defining  errors);  In  re 
Donahue,  550  F.2d  1269, 1271, 193  USPQ 
136, 137  (CCPA  1977)  ("Employment  of 
block  diagrams  and  descriptions  of  their 
functions  is  not  fetal  under  35  U.S.C.  §  112, 
first  paragraph,  providing  the  represented 
structure  is  conventional  and  can  be 
determined  without  imdue 
experimentation.")  In  re  Knowlton,  481  F.2d 
1357, 1366-68, 178  USPQ  486, 493-94 
(CCPA  1973)  (examiner's  contention  that  a 
software  invention  needed  a  detailed 
description  of  all  the  circuitry  in  the 
complete  hardware  system  reversed). 

»> See  In  re  Naquin,  398  F.2d  863,  866, 158 
USPQ  317,  319  (CCPA  1968)  ("When  an 
invention,  in  its  difiierent  aspects,  involves 
distinct  arts,  that  specification  is  adequate 
which  enables  the  adepts  of  each  art,  those 
who  have  the  best  chance  of  being  enabled, 
to  carry  out  the  aspect  proper  to  their 
specialty.")  Ex  parte  Zechnall,  194  USPQ 
461, 461  (Bd.  App.  1973]  ("appellants' 
disclosiue  must  be  held  sufficient  if  it  would 
enable  a  person  skilled  in  the  electronic 
computer  art,  in  cooperation  with  a  person 
skilled  in  the  fuel  injection  art,  to  make  and 
use  appellants'  invention"). 

'0 See  in  re  Scarbrou^,  500  F.2d  560,  565, 
182  USPQ  298,  301-02  (CCPA  1974]  ("It  is 
not  enough  that  a  person  skilled  in  the  art, 
by  carrying  on  investigations  along  the  line 
indicated  in  the  instant  application,  and  by 
a  great  amount  of  work  eventually  might  find 
out  how  to  make  and  use  the  instant 
invention.  The  statute  requires  the 
application  itself  to  inform,  not  to  direct 
others  to  find  out  for  themselves  (citation 
omitted).");  Knowlton,  481  F.2d  at  1367, 178 
USPQ  at  493  (disclosure  must  constitute    - 
more  than  a  "sketchy  explanation  of  flow 
diagrams  or  a  bare  group  of  program  listings 
together  with  a  reference  to  a  proprietary 
computer  on  which  they  might  be  run").  See 
also  In  re  Qunn,  537  F.2d  1123, 1127-28, 190 
USPQ  402  (CCPA  1976);  In  re  Brandstadter, 
484  F.2d  1395, 1406-07, 17  USPQ  286,  294 
(CCPA  1973);  and  In  re  Chiron,  442  F.2d  985, 
991, 169  USPQ  723,  727-28  (CCPA  1971). 

''Cf.  In  re  Gulack.  703  F.2d  1381, 1385, 
217  USPQ  401,  404  (Fed.  Cb.  1983)  (when 
descriptive  material  is  not  functionally 
related  to  the  substrate,  the  descriptive 
material  will  not  distinguish  the  invention 
from  the  prior  art  in  terms  of  patentability). 


Appendix  to  Examination  Guidelines  for  Computer-Related  Inventions 


■UMQ  OOOf  3S10-1«-M 


Computer-Related  Inventions 


II.  Determine  Whai  applicant  Has  Invented  and  Is  Seeking  to  Patent 

A.  Identify  anc  Understand  Any  Practical  Application  Asserted 
for  the  Inventicn 

B.  Review  the  Detailed  Disclosure  and  Specific  En^bodiments 

of  the  Invention  to  Determine  What  the  Applicant  Has  Invented 

C.  Review  the  Ciai.Tis 


III.  Conduct  a  Thorough  Search  of  the  Prior  An 


IV.  Determine  Whether  the  Claimed  Invention  Complies  v/ith  35  U.S.C.  §  101  (See  next  chart) 


V.  Evaluate  Application  for  Compliance  with  35  U.S.C.  §  112 

A  Determine  Whether  the  Claimed  Inventicn  CoTiphes  with 
35  U.S.C.  §  112,  Second  Paragraph 

1 .  Claims  Setting  Forth  the  Subject  Matter  Applicant 
Regards  as  Invention 

2.  Claims  Particularly  Pointing  Out  and  Distinctly 
Claiming  the  Invention 

B.   Determine  Whether  the  Claimed  Invention  Complies  w,th 
35  U.S.C  §  112,  First  Paragraph 

1.  Adequate  Vw'ritten  Desc.nption 

2.  Enat:ling  Disclosure 


VI.  Detennine  Whether  the  Claimed  Invention  Complies  v/ith  35  U.S.C.  §  §  102  and  103 


VII.  Clearly  Communicate  Findings,  Conclusions  and  Their  Bases 


7492  Federal  Register  /  Vol.  61,  No.  40  /  Wednesday,  February  28,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday.  February  28,  1996  /  Notices 


7493 


I 


IV.  Determine  Whether  the  Claimed  Invention  Complies  with  35  U.S.C.  §  101 

- 

Consider  the  Breadth  of  35  U.S.C.  §  101 

1 

Classify  the  Claimed  Invention 

Functional 

Descriptive  Material 

(data  structure  per  se 

or  computer  program 

per  se) 


or 


Non-functional 

Caicriptive  Material 

(e.g.,  music,  literary  works 

mere  data)  per  se  or  on 

computer  readable 

medium 


or 


A  Natural  Phenomenon 

(e.g.,  energy  or 

magnetism) 


YES 


Non- 
Statutory 
Subject 
Matter 


NO 


A  series  of 

steps  to  be 

performed  on  a 

computer? 


NO 


A  machine  or 

manufacture  for 

performing  a  process 


A  specific 

machine  or 

manufacture? 


YES 


NO 


Evaluate  process  to  determine  if  it.. 


YES 


Statutory 
Product 


Performs 

independent 

physical  acts 

(post-computer 

process  activity) 


or 


Manipulates  data  representing 
physical  objects  or  activities  to 
achieve  a  practical  application 
(pre-computer  process  activity) 


NO 


Merely  manipulates 

abstract  idea  or 

solves  a  purely 

mathematical 

problem  without  any 
limitation  to  a 

practical  application 


YES 


Non- 
Statutory 
Subject 

Matter 


NO. 


YES 


Statutory 

Subject 

Matter 


Dated:  February  16, 1996. 
BincB  A.  Lahman, 
Assistant  Secretary  of  Commerce  and 
Commissioner  of  Paints  and  Trademarks. 
IFR  Doc  96-4140  Filed  2-27-96;  8:45  am) 
HUJNO  COM  3S10-1»-C  ^ 


UMI 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  the  Special 
Access  Program 

February  22, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  denying  the 

right  to  participate  in  the  Special  Access 

Progam. 

EFFECTIVE  DATE:  February  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Gator  of 
Florida  is  in  violation  of  the 
requirements  set  forth  for  participation 
in  the  Special  Access  Program. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs,  effective  on 
February  26,  1996.  to  deny  Gator  of 
Florida  the  right  to  participate  in  the 
Special  Access  Program  for  a  period  of 
six  months,  from  February  26, 1996 
through  August  25,  1996. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11,  1986;  52  FR 
26057,  published  on  July  10,  1987;  and 
54  FR  50425,  published  on  December  6, 
1989. 

D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  22,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  determined  that  Gator  of  Florida  is  in 
violation  of  the  requirements  for 
participation  in  the  Special  Access  Program. 

Effective  on  February  26,  1996,  you  are 
directed  to  prohibit  Gator  of  Florida  fixim 
further  participation  in  the  Special  Access 
Program  for  a  period  of  six  months,  from 
February  26, 1996  through  August  25, 1996. 
For  the  period  February  26, 1996  through 


August  25,  1996,  goods  accompanied  by 
Form  ITA-370P  which  are  presented  to  U.S. 
Customs  for  entry  under  the  Special  Access 
Program  will  not  be  accepted.  In  addition,  for 
the  period  February  26,  1996  through  August 
25, 1996,  you  are  directed  not  to  sign  ITA- 
370P  forms  for  export  of  U.S. -formed  and  cut 
fabric  for  Gator  of  Florida. 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.96-4558  Filed  2-27-96;  8:45  am] 
BILUNG  CODE  3S1(M>R-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 
Corps  of  Engineers 

Notice  of  Availability  (NOA)  for  the 
Proposed  Wyoming  Valley  Levee 
Raising  Project  in  the  Vicinity  of 
Wilkes-Barre,  Luzerne  County, 
Pennsylvania 

AGENCY:  U.S.  Army  Crops  of  Engineers, 

DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  Section  404  of  the  Clean 
Water  Act,  the  U.S.  Army  Corps  of 
Engineers,  Baltimore  District,  is 
conducting  the  final  public  review  of 
the  Final  Supplemental  Environmental 
Impact  Statement  (FSEIS)  as  part  of  the 
public  coordination  effort  regarding  the 
proposed  Wyoming  Valley  Levee 
Raising  Project,  Luzerne  County, 
Pennsylvania.  The  purpose  of  the  levee 
raising  project  is  to  modify  the  five 
existing  flood  protection  projects  to 
provide  protection  against  reoccurrence 
of  a  flood  equal  to  that  caused  by 
Tropical  Storm  Agnes  in  June  1972.  The 
proposed  project  consists  of  raising  the 
levees  and  floodwalls  3  to  5  feet, 
appurtenant  features,  and  structural  and 
non-structural  mitigation  measures  for 
increased  flood  impacts.  The  project 
was  authorized  under  Section  401(a)  oi' 
tl>rl986  Water  Resources  Development 
Aq^  Luzerne  County  is  the  non-Federal 
spqqsoriw  this  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Final  Supplemental  Environmental 
Impact  Statement  (FSEIS)  can  be 
addressed  to  Mr.  Richard  Starr.  Project 
Manager,  Baltimore  District.  U.S.  Armv 
Corps  of  Engineers,  ATTN:  CENAB-PL- 
RP,  P.O.  Box  1715.  Baltimore,  Maryland 
21203-1715,  telephone (410)  962-4633 
E-mail  address: 
rich- 
ard.r.starr@ccmail.nab.usace.army.mil 


SUPPLEMENTARY  INFORMATION: 

1.  The  Baltimore  District,  U.S.  Army 
Corps  of  Engineers,  has  prepared  a  Final 
Phase  II  General  Design  Memorandum 
(GDM)  which  has  evaluated  an 
increased  level  of  protec;lion  for  the 
existing  flood  protection  systems  along 
the  Susquehanna  River  is  the  Wyoming 
Valley  of  Luzerne  County  in  the  vicinity 
of  Wilkes-Barre,  Pennsylvania 
Additionally,  the  study  evaluated 
increased  flooding  due  to  the  proposed 
project  and  alternative  solutions  for  this 
problem  in  areas  upstream  and 
downstream  in  Lackawanna,  Luzerne. 
Columbia,  Montour,  Northumberland, 
and  Snyder  Counties.  A  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  has  been  prepared. 
This  FSEIS  documents  all  study 
activities,  including  changes  in  the 
projef;t  actions,  existing  conditions  and 
project  effects  since  the  FEIS  was 
prepared  for  the  Phase  1  GDM  in  1981.    . 

2.  The  decision  to  implement  the 
project  actions  was  based  on  an 
evaluation  of  the  probable  impact  of  the 
proposed  activities  on  the  public 
interest.  That  decision  reflects  the 
national  concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefit  which  may  reasonably  be 
expected  to  accrue  from  the  pmposal 
was  balanced  against  its  reasonably 
foreseeable  detriments.  All  factors 
which  may  be  relevant  to  the  proposal, 
including  the  cumulative  effects, 
thereof,  were  considered;  among  these 
factors  are  conservation;  e<;onomics; 
aesthetics;  general  environmental 
concerns:  wetlands:  cultural  values;  fish 
and  wildlife  values;  threatened  and 
endangered  species;  flood  hazards;  flood 
plain  values:  hazardous,  toxic  and 
radioactive  waste;  terrestrial  resources; 
land  use;  recreation:  water  supply  and 
conservation;  water  quality;  energ\ 
needs:  safely;  food  and  fiber  production, 
and  the  general  needs  and  welfare  of  the 
people. 

3.  Final  evaluation  of  the  levee  raising 
project  indicates  that  the  overall  qu.Tlily 
of  the  study  area  will  be  maintained 
with  exception  to  some  social  impacts 
caused  by  the  increased  flooding; 
environmental  impacts  to  a  0.3H  ,i(.re 
river  fringe  emergent  wetland;  and 
cultural  impacts  to  one  archeologicnl 
site  and  two  architectural  structun's. 
Mitigation  plans  have  been  developed 
for  all  of  these  impacts.  Only  minor 
impacts  to  aquatic  nisoun  es  are 
expected  to  occur  as  a  result  of  limited 
fill  activities  in  waters  of  the  I  'nited 
States. 

4.  An  evaluation  of  the  propo.sed 
actions  on  waters  of  the  United  States 
was  performed  pursuant  tu  the 
guidelines  promulgated  by  the 
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Administrator,  U.S.  Environmental 
Protection  Agency,  under  the  authority 
of  Section  401  and  Section  404  of  the 
Clean  Water  Act.  The  Section  404(b)  1 
evaluations  and  other  preliminary 
analyses  indicate  that  the  proposed 
project  will  result  in  no  signiRcant 
adverse  impacts  to  the  aquatic 
ecosystem,  recreation,  aesthetics,  flood 
protection  or  economic  values  of  the 
waterways.  The  U.S.  Army  Corps  of 
Engineers,  Baltimore  District,  has 
received  a  Section  401  water  quality 
certification,  dated  20  March  1995,  from 
the  Commonwealth  of  Pennsylvania  for 
the  levee  raising  project. 

5.  A  Public  Notice  (PN)  and  Notice  of 
Availability  (NOA)  were  published  in 
the  Federal  Register  on  November  1, 
1994,  which  b^an  a  45  day  draft  public 
review  period.  The  NOA  and  draft 
docimient  were  sent  to  more  than  500 
congressional  interests,  state  interests, 
federal,  state  and  local  agencies,  public 
media,  educational  institutions,  special 
interest  groups,  businesses,  and 
individual  interests.  The  Corps  of 
Engineers  received  approximately  80 
comments.  Each  comment  was 
addressed  in  the  Phase  Q  GDM  and 
FSEIS,  in  addition  to  individual 
response  letters  explaining  how  each 
comment  was  to  be  addressed  in  the 
final  document.  Based  on  the 
comments,  it  was  determined  that  a 
public  hearing  was  not  needed.  After 
the  final  public  review  period,  a  Record 
of  Decision  (ROD)  will  be  signed  and 
published  in  the  Federal  Register. 

6.  The  FSEIS  has  t)een  submitted  for 
final  review.  Any  person  who  has  an 
interest  in  the  project  may  request  for  a 
copy  of  the  final  Phase  II  GDM  and 
FSQS.  Any  requests  must  be  submitted 
within  30  days  of  the  date  of  this  notice 
to:  District  Engineer,  ATTN:  CENAB- 
PL-RP,  U.S.  Army  Corps  of  Engineers, 
Baltimore  District.  P.O.  Box  1715, 
Baltimore,  Maryland  21203-1715. 
Gragory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc  96-4461  Filed  2-27-96;  8:45  am) 
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Department  of  the  Navy 


Record  of  Decision  for  the 
Estabtishment  of  the  United  States 
tlavy  Mine  Warfare  Center  of 
Excellence  in  the  Corpus  Christi  Bay 
Area,  Texas 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  procedures  (40 
CFR  Parts  1500-1508),  the  Department 


of  the  Navy  announces  its  decision  to 
establish  the  Mine  Warfare  Center  of 
Excellence  (MWCE)  in  the  Corpus 
Christi  Bay  area  by  collocating  its  Mine 
Warfare  (MIW)  and  Mine  Counter 
Measures  (MCM)  assets  in  proximity  to 
each  other  at  Naval  Station  (NAVSTA) 
Ingleside  and  Naval  Air  Station  (NAS) 
Corpus  Christi,  Texas.  The  proposed 
action  includes  new  construction  at 
these  installations  and  off-base,  use  of  or 
modification  to  existing  facilities  at  the 
installations,  and  the  establishment  of 
offshore  t  aining  and  operating  areas. 

Congress  directed  the  Navy  to 
establish  the  MWCE  at  NAVSTA 
Ingleside  in  the  FY94  Defense 
Appropriations  Act.  A  Notice  of  Intent 
(NOI)  was  published  in  the  Federal 
Register  on  November  19, 1993, 
indicating  the  Department  of  the  Navy 
would  prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  establishment  of 
the  United  States  Navy  Mine  Warfare 
Center  of  Excellence  in  the  Corpus 
Christi  Bay  Area,  Texas.  Two  public 
scoping  meetings  were  held  to 
determine  the  scope  of  significant  issues 
to  be  examined  in  the  EIS.  The  first 
meeting  was  held  on  December  7, 1993 
in  Flour  Bluff,  Texas,  and  the  second 
meeting  was  held  on  December  8, 1993 
in  Corpus  Christi,  Texas.  A  Draft  EIS 
(DEIS)  was  filed  with  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  distributed  to  agencies  and  officials 
of  federal,  state,  and  local  governments, 
citizen's  groups  and  associations, 
media,  public  libraries,  and  interested 
parties  for  review  and  comments.  The 
Notice  of  Filing  and  Notice  of  Public 
Availability  appeared  in  the  Federal 
Register  on  May  5, 1995.  The  period  of 
public  review  and  comment  on  the  DEIS 
was  from  May  5, 1995  through  June  19, 
1995.  Two  public  hearings  were  held 
during  this  period:  the  first  on  June  6, 
1995  in  Flour  Bluff,  Texas,  and  the 
second  on  June  7, 1995  in  Ingleside, 
Texas.  Comments  on  the  DEIS  were 
received  in  three  forms:  (1)  Letters,  (2) 
written  comments  received  at  the  public 
hearings,  and  (3)  oral  statements  made 
at  the  hearings.  Comments  included 
concerns  about  habitat  impacts, 
terrestrial  vegetation  impacts,  seagrass. 
impacts,  mitigation,  water  quality, 
landuse,  wildlife  impacts,  and  surfing 
impacts.  Those  comments  and  Navy 
responses  were  incorporated  into  the 
Final  Environmental  Impact  Statement 
(FEIS),  which  was  filed  with  the  EPA  on 
December  15, 1995  and  distributed  for 
public  review. 

Two  letters  of  comments  were 
receivied  during  public  review  of  the 
FEIS.  The  Office  of  the  Governor  had  no 
substantive  comment  and  the  EPA 


reiterated  its  "lack  of  objection"  rating 
given  on  the  DEIS. 

The  EIS  evaluated  the  reasonable 
facility  alternatives  to  implementing  the 
proposed  action  in  the  Corpus  Christi 
Bay  area  and  the  environmental  impacts 
of  the  construction,  modification,  and 
operation  of  the  proposed  facilities  and 
establishment  of  offshore  training  and 
operating  areas.  In  addition  to  the 
various  facility  alternatives  discussed  in 
the  EIS,  a  "No  Action"  alternative  was 
evaluated.  In  the  "No  Action" 
alternative,  an  MWCE  would  not  be 
established  leaving  assets  and  facilities 
spread  out  at  several  locations.  This 
alternative  was  eliminated  because  it 
would  continue  to  degrade  the  Navy's 
ability  to  properly  perform  its 
expeditionary  warfare  mission  in 
support  of  possible  contingencies 
world-wide.  This  alternative  also  would 
not  comply  with  Congressional 
direction. 

New  facility  constructidn  includes  a 
Magnetic  Silencing  Facility  (MSF), 
required  to  measure  the  magnetic 
signature  of  MIW  ships,  to  be  located  at 
a  site  north  of  Jewell  Fulton  Canal  near 
NAVSTA  Ingleside.  The  MSF  consists  of 
two  components:  An  electromagnetic 
roll  (EMR)  "crib"  and  a  "check"  range. 
The  EMR  "crib"  requires  27  feet  of 
water  depth,  navigable  access  to  the 
pier,  and  a  tiuning  basin.  The  facility 
will  consist  of  two  parallel  timber  piers 
approximately  50  feet  apart  and  320  feet 
long  that  are  14  feet  wide,  an  instrmnent 
building,  and  a  generator  building.  The 
"check"  range  will  consist  of  a  Closed 
Loop  Degaussing  (CLDG)  component 
built  over  the  "crib"  with  minimum 
.  mpdification  to  the  proposed  pier 
configuration  to  accommodate  all 
classes  of  MIW  ships.  Dredging  of  the 
MSF  site  will  remove  approximately 
450,000  cubic  yards  (CY)  of  dredged 
material.  The  50-year  maintenance 
requirement  could  require  dredging  of 
approximately  720,000  CY.  Dredge 
material  will  be  disposed  of  at  Navy's 
existing  upland  disposal  site  near  the  La 
Quinta  Channel  area.  Dredging  of  the 
MSF  will  cause  the  loss  of 
approximately  3.5  acres  of  seagrass.  The 
Navy  has  prepared  a  mitigation  plan  to 
compensate  for  the  loss  of  the  seagrass 
area  which  has  been  approved  in 
concept  by  the  U.S.  Army  Corps  of 
Enraneers  (USAEC). 

TTie  Aviation  Mine  Counter  Measiu-es 
(AMCM)  Sled  Facility,  required  to  train 
helicopter  pilots  in  the  launching  and 
recovery  of  magnetic  influenced  AMCM 
sleds,  will  be  located  on  North  Padre 
Island  adjacent  to  the  Padre  Island 
National  Seashore.  The  facility  will 
include  a  landing  pad,  launch  ramp,  a 
staging  area  capable  of  holding  and 


maintaining  the  sleds,  tiedown 
capability,  maintenance/personnel 
support  structure,  security  systems,  and 
on-site  wash  rack.  Mobile  hieling 
capability  will  be  provided  for  sled 
operations;  however,  no  permanent 
fueling  facilities  will  be  constructed. 
Construction  of  the  AMCM  facility  at 
North  Padre  Island  will  result  in  a 
removal  of  approximately  1.77  acres  of 
ephemeral  fresh  to  brackish  wetland 
swales.  The  Navy  will  replace  the 
wetlands  at  a  ratio  established  through 
the  permitting  process. 

A  small  crarl  pier  will  be  constructed 
near  the  east  end  of  the  existing  wharf 
at  NAVSTA  Ingleside  where  dredging  is 
not  required.  The  pier  will  be  600-foot 
by  30-foot,  reinforced  concrete 
construction  and  will  include  utilities. 
The  function  of  the  pier  is  to 
accommodate  utility  boats  used  in 
support  of  the  mine  warfare  exercises 
and  other  assignments.  A  32-foot  wide 
concrete  launching  ramp  extending 
from  the  existing  wharf  deck  located 
adjacent  to  the  east  of  the  small  craft 
pier  will  also  be  constructed. 

Administrative  Facilities  required  for 
the  MWCE  will  be  located  in  existing 
facilities  at  NAS  Corpus  Christi  and 
NAVSTA  Ingleside.  Support  for  two 
MH-53E  Sea  Dragon  helicopter 
squadrons  will  be  accommodated  by 
modifying  existing  hangars  and  support 
facilities  at  NAS  Corpus  Christi.  New 
bachelor  enlisted  housing 
(approximately  119,130  square  feet)  will 
be  constructed  in  a  vacant  site  within 
the  Community  Facilities  Area  of  NAS 
Corpus  Christi  to  house  approximately 
722  enlisted  personnel. 

Mobile  Mine  Assembly  Group 
(MOMAG)  Unit  Fifteen  will  use  existing 
Hangar  3  Puilding  760)  at  NAS 
Kingsville  for  administrative  and 
operations  space.  Explosive  Ordnance 
Disposal  (EOD)  Mobile  Unit  Six  will 
reside  in  existing  facilities  located  in  the 
Housing  Area  to  the  southeast  of  the 
hospital  at  NAS  Corpus  Christi.  An 
additional  200-foot  by  50-foot  "drive- 
through"  building  will  be  required  to 
complete  the  storage  needs  for  EOD 
equipment.  An  on-shore  explosive  pit 
will  also  be  constructed  in  the 
southwest  section  of  NAS  Corpus 
Christi  near  the  existing  skeet/trap  range 
for  EOD  training  purposes. 

Training  and  operating  areas  will  be 
established  in  the  Gulf  of  Mexico  off 
North  Padre  Island,  collocated  with  the 
AMCM  Sled  Facility,  and  within 
Mineral  Management  Service  (MMS) 
Lease  Blocks  732,  733,  734,  793,  799, 
and  816.  This  will  include  a  permanent 
drill  minefield  and  an  Ordnance 
Detonation  Area,  required  for  the  . 
detonation  of  practice  mines  using  a 


maximum  of  10  pounds  C—4  explosive 
(equivalent  to  8  pounds  of  TNT).  This 
area  (a  one  nautical  mile  by  one  nautical 
mile  area)  is  in  the  southeast  corner  of 
MMS  Lease  Block  816.  Surface 
restrictions  in  these  areas  will  be 
established  to  allow  for  both  daily  MIW 
training  and  quarterly  integrated 
training. 

In  selecting  the  preferred  facility  and 
operating  site  locations,  various 
alternatives  were  considered  with 
resfject  to  environmental  impacts,  as 
well  as  other  factors  including  cost.  The 
evaluation  criteria  included  a  location's 
ability  to  meet  a  best  balance  of  project 
need,  physical,  biological,  and 
socioeconomic  impacts.  A  brief 
summary  of  the  alternatives  considered 
and  their  rational  for  the  selection 
follows: 

Six  alternative  sites  in  the  coastal 
bend  area  of  Texas  were  considered  for 
the  location  of  each  of  the  two 
components  ("crib"  and  "check"  range) 
of  the  MSF.  Because  one  of  the 
operational  requirements  of  the  MSF  is 
for  the  "check"  range  to  be  visible  from 
the  EMR  "crib"  instrumentation,  a  two 
step  evaluation  was  used  to  select  the 
site(s)  for  the  two  components.  The 
initial  step  consisted  of  the  evaluation 
of  the  six  EMR  component  sites 
followed  by  the  evaluation  of  the 
"check"  range  component  sites  which 
were  operationally  acceptable  (visible) 
to  the  EMR.  One  EMR  site  was  initially 
eliminated  because  it  was  outside  of  the 
acceptable  operation  distance  for  MCM- 
type  ships  and  a  second  was  eliminated 
because  it  did  not  provide  access  to  the 
Gulf.  The  chosen  EMR  alternative 
(Jewell  Fulton  Canal)  was  selected 
because  it  represented  the  least 
potential  adverse  impacts  to  the 
environment.  Once  the  Jewell  Fulton 
Canal  site  was  selected  for  the  location 
of  the  EMR  component,  the  CLDG 
component  was  determined  to  the  most 
acceptable  "check"  range  alternative 
because  it  required  no  additional 
dredging  and  limited  adverse  impacts  to 
bay  waters. 

The  only  site  considered  for  the  small 
craft  pier  was  NAVSTA  Ingleside 
because  it  already  provides  existing 
Navy  homeport  and  support  facilities 
unavailable  at  any  other  locations  in  the 
Corpus  Christi  Bay  area. 

Five  alternatives  initially  were 
considered  for  the  AMCM  facility:  of 
these,  three  were  determined  to  be 
operationally  unacceptable  and  one  had 
the  potential  for  major  environmental 
impacts.  The  launch-from-a-ramp 
facility  located  on  the  beach  was  judged 
to  be  the  most  feasible  alternative.  The 
beach  launch  alternative  considered 
three  sites,  of  these  the  North  Padre 


Island  site  was  determined  to  be  the 
most  operationally  acceptable  and 
would  cause  the  least  potential  impact 
to  the  environment  and  public. 

For  the  MOMAG  facility,  three  sites 
other  than  the  chosen  NAS  Kingsville 
site  were  considered:  NAVSTA 
Ingleside,  NAS  Corpus  Christi,  and 
government  facilities  in  San  Antonio, 
Texas.  NAS  Kingsville  had  available 
administrative  and  operations  space 
which  could  meet  space  requirements 
without  new  construction  and  also  had 
existing  support  facilities. 

Only  NAS  Corpus  Christi  had 
available  space  to  meet  EOD 
administrative  and  on-shore  explosive 
pit  requirements  in  acceptable  landuse 
areas. 

Three  alternative  sites  were 
considered  for  the  Very  Shallow  Water/ 
Littoral  Training  Area:  San  Jose  Island, 
Mustang  Island,  and  North  Padre  Island. 
San  Jose  Island  and  Mustang  Island 
were  eliminated  because  these  two  sites 
contain  enough  impediments 
(navigation  fairways,  oil  and  gas 
pipelines,  offshore  platforms,  and/or 
areas  of  heavy  beach  usage  by  the 
public)  to  make  the  areas  operationally 
unacceptable.  Thus,  the  North  Padre 
Island  site  was  selected  as  the  location 
for  the  Very  Shallow  Water/  Littoral 
Training  Area. 

All  five  of  the  areas  considered  for  the 
Medium  Water  Depth  Training  and 
Operating  Areas  met  the  evaluations 
criteria  (within  reasonable  operational 
distances  and  in  areas  of  minimal  or 
non-existent  finfish  habitat).  The  three 
chosen  sites  (MMS  Lease  Blocks  793, 
799,  and  816)  were  selected  because 
they  are  adjacent  to  each  other,  making 
operations  more  convenient,  and  are 
currently  unleased.  The  only  areas 
considered  for  the  Deep  Water  Training 
and  Operating  Areas  were  MMS  Lease 
Blocks  732.  733,  and  734.  They  were  the 
only  unleased  deep  water  blocks  within 
acceptable  distances  which  met  the 
criteria  of  having  minimal  or  non- 
existent finfish  habitat. 

All  practicable  means  to  avoid  or 
minimize  environmental  impacts  of 
these  facilities  and  operating  areas  have 
been  adopted.  Activities  have  been 
located  in  existing  buildings  as  much  as 
practicable,  with  some  baildings 
requiring  rehabilitation/remodeling. 
New  facilities  have  been  sited  after 
extensive  alternatives  analysis,  and  the 
chosen  sites  result  in  the  least 
environmental  impact  of  the  reasonable 
alternatives. 

Impacts  to  water  quality,  air  quality, 
benthic  organisms,  marine  and  natural 
resources  will  briefly  occur  during 
dredging  and  dredged  material  disposal 
activities  and  the  various  facility 
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construction  activities.  Hovyever,  these 
short-term  impacts  are  not  considered 
signiRcaint  within  the  context  of  the 
over-all  project  area  and  with 
implementation  of  specific  construction 
measures  described  herein  and  in  the 
EIS.  Generally,  construction  of  the 
various  proposed  facilities  will 
incorporate  erosion  control  measures 
consistent  with  the  requirements  of  the 
National  Pollution  EHscharge 
Elimination  System  (NPDES)  General 
Permit  for  Construction  Activity.  Where 
necessary,  a  Notice  of  Intent  (NOl)  will 
be  submitted  to  the  EPA  for  any 
proposed  facility  which  exceeds  five 
acres  of  construction  area.  This  process 
will  include  the  preparation  and 
implementation  of  a  Storm  Water 
Pollution  Prevention  Plan.  All  open 
portions  of  sites  will  be  landscaped  and 
revegetated  following  construction. 
During  construction,  noise-producing 
activities  will  be  generally  conducted 
during  normal  operating  hours  to  limit 
disturtonce  and  annoyance.  During 
dredging  and  disposal  of  dredged 
material,  the  best  available  equipment 
and  techniques  will  be  used  to 
minimize  the  quantity  and  area  of 
distribution  of  suspended  sediments. 
Dredging  plans  will  be  formulated  to 
meet  the  requirements  of  the  Federal 
Water  Pollution  Control  Act  (Clean 
Water  Act)  and  necessary  permits. 

In  accordance  with  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899  and 
Section  404  of  the  Clean  Water  Act.  all 
required  permits  from  the  USAGE  to 
perform  work  in  navigable  waters  of  the 
United  States  and  for  the  placement  of 
fill  material  in  waters  of  the  United 
States  will  be  obtained  prior  to 
construction  and  operation  of  the 
proposed  facilities.  In  addition  to  the 
submission  of  permit  applications  to 
allow  work  in  jiuisdictional  waters,  a 
permit  application  will  be  submitted  to 
the  USAGE  to  establish  surface 
restricted  areas  to  allow  for  offshore 
training  and  operating  in  accordance 
with  33  GFR  334,  Danger  Zone  and 
Restricted  Area  Regulations. 

In  accordance  with  the  Coastal  Barrier 
Resources  Act  of  1982.  the  U.S.  Fish  and 
Wildlife  Service  has  determined  that  the 
construction  of  the  proposed  AMGM 
sled  facility  on  North  Padre  Island 
qualifies  for  an  exception  under  Section 
6(a)(4)  of  that  Act;  that  is,  military 
activities  essential  to  national  security. 
In  addition  to  the  Coastal  Barrier 
Resources  Act,  the  proposed  beach  site 
is  covered  under  the  Texas  Open 
Beaches  Act.  The  policy  of  the  State  of 
Texas  is  that  the  public  shall  have  free 
and  unrestricted  access  to  state-owned 
beaches.  Section  61.022  of  the  Act 
provides  an  exemption  for  lawful 


structures  authorized  by  the 
Constitution  or  laws  of  the  state  or  the 
United  States.  The  Navy  will  coordinate 
with  the  local  county  government,  the 
Texas  General  Land  Office,  and  the 
Office  of  the  Attorney  General 
consistent  with  the  Texas  Open  Beaches 
Act  when  acquiring  beach  front 
property  and  before  construction  of  the 
ramp  facility. 

In  compliance  with  the  National 
Historic  Preservation  Act,  potential 
impacts  to  cultural  resources  have  been 
evaluated  at  the  proposed  sites.  No  sites 
listed  on  the  National  Register  of 
Historic  Places,  outside  of  NAS  Corpus 
Christi  and  NAS  Kingsville,  exist  in  the 
proposed  area  of  operations.  Any 
alterations  of  historic  properties  at 
either  NAS  Corpus  Christi  or  NAS 
Kingsville,  above  or  beyond  normal 
maintenance,  for  proposed  facilities  will 
be  consistent  with  existing  cultural 
resources  management  plans  and 
Section  106  of  the  National  Historic 
Preservation  Act.  Underwater  anomalies 
were  identified  at  the  proposed  Jewell 
Fulton  Canal  EMR  "crib"  site  and  a 
single  anomaly,  which  would  be 
avoided  during  construction,  near  the 
proposed  AMGM  sled  ramp.  In  the 
event  that  construction  would  disturb 
the  anomalies,  additional  investigations 
to  establish  signature  identity  and 
determine  potential  National  Register 
eligibility  would  be  performed.  The 
State  Historic  Preservation  Office 
concurs  with  this  procedure. 

To  ensure  compliance  with  the 
Endangered  Species  Act  and  Marine 
Mammal  Protection  Act  during  training 
and  operations,  a  Memorandum  of 
Agreement  between  the  National  Marine 
Fisheries  Service  and  the  Department  of 
the  Navy  is  being  finalized  to 
implement  a  mitigation  plan  that  would 
incorporate  visual  and  electronic 
surveillance  before,  during,  and  after 
each  planned  detonation  activity. 

Impacts  associated  with  the  relocation 
of  9,697  personnel  (both  military  and 
dependents)  have  been  addressed  and 
coordinated  with  state  and  local 
governments  and  agencies.  A  Navy 
housing  study  has  projected  that  there 
will  be  a  shortfall  of  affordable  one-  and 
two-bedroom  family  housing  units.  This 
projected  deficit  in  one-  and  two- 
bedroom  units  will  be  particularly  acute 
among  junior  enlisted  personnel.  The 
Secretary  of  the  Navy  has  solicited 
proposals  from  qualified  private 
developers  interested  in  forming  a 
limited  partnership  to  develop, 
maintain,  and  manage  a  family  housing 
project  in  which  a  maximum  of  400 
units  of  affordable  housing  will  be  made 
available  to  Navy  families  on  a 
preferential  basis. 


Approximately  2,926  school  age 
children  are  expected  to  move  into  the 
area.  The  Corpus  Christi  School  District 
is  expected  to  have  the  largest  influx  of 
approximately  1,201  school  age 
children;  however,  this  ihcrease 
represents  less  than  three  percent  of  its 
present  enrollment  and  only  half  of  its 
available  additional  capacity.  The  Flour 
Bluff  School  District,  which  is  projected 
to  experience  an  increase  of 
approximately  677  school  aged 
children,  is  expected  to  experience  the 
greatest  impact  because  of  its  small  size, 
proximity,  and  current  crowded 
conditions.  However,  planning  for  24 
new  buildings  to  provide  additional 
capacity  is  now  underway.  This  is 
expected  to  resolve  overcrowding 
concerns  for  the  next  five  years. 

Pursuant  to  Executive  Order  12898, 
Environmental  Justice,  potential 
environmental  and  economic  impacts 
on  minority  and  low  income 
populations  and  communities  were 
assessed.  No  disproportionate 
concentrations  of  minority  or  low 
income  populations  were  identified  in 
the  area  of  impacts  of  the  various 
facilities  and  operations.  Additionally, 
the  Navy  has  ensured  that  opportunities 
for  community  involvement  (including 
minority  and  low  income  individuals 
and  populations)  in  the  NEPA  process 
have  been  provided. 

There  are  adequate  utility  capacities 
in  the  region  to  support  the 
establishment  of  the  MWCE.  Potable 
water  use  in  the  region  would  increase 
about  four  percent  through  the  turn  of 
the  century  as  a  result  of  the 
establishment  of  the  MWCE.  Additional 
discharges  to  area  wastewater  treatment 
plants  from  proposed  MWCE  facilities  is 
not  expected  to  exceed  facility 
capacities.  Community  support,  such  as 
police  and  fire  protection,  must  be 
increased  to  accommodate  the  new 
residents;  however,  this  is  not  expected 
to  impose  a  significant  burden  on  the 
communities. 

Questions  regarding  the 
Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to:  Commanding  Officer,  Southern 
Division,  Naval  Facilities  Engineering 
Command,  P.O.  Box  190010,  North 
Charleston,  South  Carolina  29419-9100 
(Attention:  Mr.  Will  Sloger,  Code 
064WS),  telephone  (803)  820-5797. 


Dated:  February  21, 1996. 
Duncan  Holaday, 

Depu  ty  Assistant  Secretary  of  the  Navy 
(Installations  and  Facilities) 

Dated:  February  21, 1996. 
M.D.  Schetzsle. 

LTJAGC.  USNR.  Alternate  Federal  Register 
Certifying  Officer 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Femald 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  Act 

(Pub.  L.  92-463,  86  Stat.  770)  notice  is 

hereby  given  of  the  following  Advisory 

Committee  meeting:  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB),  Femald. 

DATES:  Saturday,  March  9,  1996:  8:30 

a.m.-12:00  p.m. 

ADDRESS:  The  Joint  Information  Center, 

6025  Dixie  Highway,  Route  4,  Fairfield, 

Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

S.  Applegate,  Chair  of  the  Femald 

Citizens  Task  Force,  P.O.  Box  544,  Ross, 

Ohio  45061,  or  call  the  Femald  Citizens 

Task  Force  office  (513)  648-6478. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  Femald  site. 

Tentative  Agenda 

Saturday,  March  9, 1996. 
8:30  a.m. — Call  to  Order,  Chair's 

Remarks 
8:40  a.m. — Status  of  Community  Reuse 

Organization 
8:50  a.m. — Proposed  Revisions  to  Task 

Force  Charter 
9:05  a.m. — Committee  Chairs'  Reports 
9:20  a.m. — Natural  Resource  Damage 

Issues 
10:00  a.m. — Status  of  Legacy  Waste 

Removal 
10:30  a.m. — Break 
10:45  a.m. — Overview  of  10-year 

Cleanup  Schedule 
11:15  a.m. — Groundwater  Cleanup 

Issues 
11:45  a.m. — Opportunity  for  Public 

Input 
12:00  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Saturday.  March  9, 1996. 


Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Task  Force  chair  either  before  or 
after  the  meeting.  Individuals  who  wish 
to  make  oral  statements  pertaining  to 
agenda  items  should  contact  the  Task 
Force  chair  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official,  Gary 
Stegner,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  Orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  John  S. 
Applegate,  Chair,  the  Femald  Citizens 
Task  Force,  P.O.  Box  544,  Ross.  Ohio 
45061  or  by  calling  the  Task  Force 
message  line  at  (513)  648-8478. 

Issued  at  Washington,  DC  on  February  22, 
1996. 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

|FR  Doc.  96-4517  Filed  2-27-96;  8:45  ami 

BILUNG  CODE  6450-01 -P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Department 
of  Energy/Los  Alamos  National 
laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Los  Alamos  National 
Laboratory. 

DATES:  Tuesday,  March  12,  1996:  6:30 
pm-9:30  pm;  7:00  pm  to  8:00  pm 
(public  comment  session). 


ADDRESSES:  Bureau  of  Indian  Affairs/ 
Northern  Pueblos  Agency  Conference 
Room.  San  juan  Pueblo,  PO  4259. 
Fairview  Station,  Espanola,  New  Mexico 
87532. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Kimberly  Roybal,  Los  Alamos  National 
Laboratory  Citizens'  Advisory  Board 
Support,  Northern  New  Mexico 
Community  College.  1002  Onate  Street. 
Espanola,  NM  87352.  (800)753-8970,  or 
(505)753-8970. 

SUPPLEMENTARY  INFORMATION 

Purpose  of  the  Board 

The  purpose  of  the  Advisory  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Tuesday.  March  12,  1996 

6:30  pm — Call  to  Order  and  Welcome 
7:00  pm — Input  from  the  Public 
8:00  pm — DOE/LANL  Environmental 

Restoration  Briefing 
8:30  pm — Sub-Committee  Reports 
9:30  pm— Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Lisa  Roybal.  at 
the  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  VVashinj:;lon,  DC  20.S85  between 
9:00  a.m.  and  4  p.m.,  Mondny-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux,  Department  of  Energy,  l.os 
Alamos  Area  Office,  528  35th  Strt*ct.  Los 
Alamos.  NM  87185-5400. 

Issued  at  Washington.  DC  on  Fobniary  22. 
l')96. 
Rachel  M.  Samuel. 

Acting  Deputy  Adviaory  Commitlrr 

Munngement  Officer. 

|FR  Dor.  9»>--5518  Filed  J-27-96;  8:45  ami 
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Environmental  Management  Site- 
SpecHic  Advisory  Board,  Idaho 
National  Engineering  Latwratory 

AGENCY:  Etepartment  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  tiie  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Q>mmittee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  laboratory  (INEL). 
DATES:  Tuesday,  March  19,  1996  from  8 
a.m.  until  6  p.m.  Mountain  Standard 
Time  (MST)  and  Wednesday,  March  20. 
1996  from  8  a.m.  until  5  p.m.  MST. 
There  will  be  a  public  comment 
availability  session  Tuesday,  March  19. 
1996  from  5  to  6  p.m.  MST. 
ADDRESSES:  Main  Meeting:  Shilo  Inn 
Convention  Center.  780  Lindsay 
Boulevard,  Idaho  Falls,  Idaho  83401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
Information  1-800-708-2680  or  Marsha 
Hardy,  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 

SUPPLEMENTARY  INFORMATION:         | 

Puipose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Meeting  Purpose  j 

EM  SSAB,  INEL  will  be  discussing 
issues  associated  with  the  Remedial 
Investigation  and  Feasibility  Study 
process  specifically  as  it  applies  to 
INEL's  Waste  Area  Group-3  (Idaho 
Chemical  l*rocessing  Plant)  and 
potentially  making  recommendations 
regarding  that  process.  The  Board  will 
continue  its  study  of  the  INEL  FY  1998 
Budget  Development  process  and  will 
initiate  its  study  of  INEL's  Integration 
Strategy.  . 

Tentative  Agenda 

Tuesday,  March  19,  1996 

7:30  a.m.  Sign-in  and  Registration 
8:00  a.m.  Miscellaneous  Business: 
Old  Business — Reports 

•  Jerry  Bowman — Deputy  Designated 
Federal  Official 

•  Joy  Myers — Chair  Report 
Standing  Committee  Reports 

•  Member  Selection  Committee — 
Dean  Mahoney  (chair) 

Member  Reports 
9:45  a.m.  Waste  Area  Group  (WAG)  3— 
Idaho  Chemical  Processing  Plant 


Remedial  Investigation  and 

Feasibility  Study 
12:00  a.m.  Lunch 
1:00  p.m.  Waste  Area  Group  3 — 

(continued) 
3:00  p.m.  Break 
3:15  p.m.  Waste  Area  Group  3 — 

(continued) 
5:00  p.m.  Public  Comment  Availability 
(Will  continue  with  WAG  3 

Discussion  if  no  public  comment) 
6:00  p.m.  Adjourn 

Wednesday.  March  20,  1996 

7:30  a.m.  Sign-In  and  Registration 
8:00  a.m.  Miscellaneous  Business 
8:30  a.ny  Welcome:  Alan  Berkholtz. 

DOE-ID 
8:45  a.m.  Environmental  Management 

Budget  Prioritization  and 

Development 
40:00  a.m.  Break 
10:15  a.m.  Environmental  Management 

Budget  Prioritization  and 

Development  (continued) 
12:00  p.m.  Lunch 
1:00  p.m.  Environmental  Management 

Integration  Strategy 
3:00  p.m.  Break 
3:15  p.m.  Waste  Area  Group  3 — Idaho 

Chemical  Processing  Plant 

Remedial  Investigation  and 

Feasibility  Study  (wrap-up) 
Backup  Informational  Opportunity: 

Waste  Area  Group  1 — ^Test  Area 

North  Comprehensive  Remedial 

Investigation/Feasibility  Study  and 

Pump  and  Treat  Tests 
4:30  p.m.  Meeting  Evaluation 
5:00  p.m.  Adjourn 

This  agenda  is  subject  to  change  as 
the  Board  meeting  nears.  For  a  most 
current  copy  of  the  agenda,  contact 
Woody  Russell,  DOE-Idaho.  (208)  526- 
0561,  or  Marsha  Hardy,  Jason 
Associates,  (208)  522-1662.  The  final 
agenda  will  be  available  at  the  meeting. 

Public  Comment  Availability 

The  two-day  meeting  is  open  to  the 
public,  with  a  Public  Comment 
Availability  session  scheduled  for 
Tuesday.  March  19, 1996  from  5:00  p.m. 
to  6:00  p.m.  MST.  The  Board  will  be 
available  during  this  time  period  to  hear 
verbal  public  comments  or  to  review 
any  written  public  comments.  If  there 
are  no  members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Marsha 
Hardy,  Jason  Associates,  at  the 
addresses  or  telephone  numbers  listed 


above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  February  21, 
1996. 

Radiel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
[FR  Doc.  96^516  Filed  2-27-96;  8:45  am) 

BIUJNG  CODE  a4S0-01-P 


Federal  Energy  Regulatory 
Commission 

[FERC-^19] 

Proposed  Information  Collection  and 
Request  for  Comments 

February  22, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  EXDE. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  by  no  later  than 
April  29, 1996. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  and  written  comments  may  be 
submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4,  888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873  and  by  e-mail  at 
mmiller@ferc.fed. us. 


SUPPLEMENTARY  INFORMATION:  Abstract: 
The  information  collected  under  the 
requirements  of  FERC-519  (OMB  No. 
1902-0082)  "Disposition  of  Facilities. 
Mergers,  and  Acquisitions  of  Securities" 
is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 
Sections  203  and  318  of  part  II  of  the 
Federal  Power  Act.  Section  203 
provides  that  the  Commission's 
approval  is  required  for  transactions  in 
which  a  public  utility  disposes  of 


jurisdictional  facilities,  merges  such 
facilities  with  jurisdictional  facilities 
owned  by  another  person,  or  acquires 
the  securities  of  another  public  utility. 
Under  the  statute,  the  Commission  must 
find  that  a  proposed  transaction  will  be 
consistent  with  the  public  interest 
before  it  may  approve  such  transaction. 
Section  318  exempts  certain  persons 
from  the  requirements  of  Section  203 
that  would  otherwise  concurrently 
apply  under  the  Public  Utility  Holding 


Act  of  1935.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  Part  33. 

/4c//on:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Numl)er  ot  Respondents  Annually 
(1) 

Number  of  Re- 
sponses per  re- 
spondent 

(2) 

Average  burden 
tiours  per  response 

(3) 

Total  annual  bur- 
den hours 
(1)x(2)x(3) 

30                       

1 

80  hours  

2.400  hours. 

Estimated  cost  burden  to  respondents: 
2,400  hours/2,087  hours  per  year  x 
$102,000  per  year=$l  17,298. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain,  . 
or  disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information: 

(3)  adjusting  the  e.xisting  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  cost  incurred  by  an 
organization  in  support  of  its  mission, 
these  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessEuy  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 


the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  inf;luding 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
Lois  D.  Shell, 
Secretary. 
[FR  Doc.  96-4488  Filed  2-27-96:  8:45  am) 

BILUNG  CODE  S717-01-M 

[FERC-620] 

Proposed  Information  Collection  and 
Request  for  Comments 

February  22, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  by  no  later  than 
April  29.  1996. 


ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  and  written  comments  ni^y  be 
submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division. 
ED-12.4,  888  First  Street  N.E., 
Washington,  D.C.  20426, 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P  Miller  .-nay  also  be  reached 
by  telephone  at  (202)  208-1415.  by  fax 
at  (202)  273-0873  or  by  e-mail  at 
mmiller@ferc.fed.us, 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC-520  "Application 
for  Authority  to  Hold  Interlocking 
Directorate  Positions  '  (OMB  number 
1902-0083)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
Section  305(b)  of  the  Federal  Power  Act. 
Section  305(b)  makes  the  holding  of 
certain  defined  interlocking  corporate 
positions  unlawful  unless  the 
Commission  has  authorized  the 
interlocks  to  be  held,  and  requires  the 
applicant  to  show  in  a  form  and  manner 
as  prescribed  by  the  Commission,  that 
neither  public  nor  private  interests  will 
be  adversely  affected  by  the  holding  of 
the  position.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  Part  45,  ' 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 
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Number  of  Respondents  Annually 
(1) 


25 


Number  of  Re- 
sponses per  re- 
spondent 
(2) 


1 


Average  burden 

hours  per  response 

(3) 


51.8  hours 


Total  annual  bur- 
den hours 
(1)x(2)x(3) 


1 ,296  hours. 


Estimated  cost  burden  to  respondents: 
1.296  hours/2,087  hours  per 
year  X  $102,000  per  year=$63,340. 

The  reporting  burden  includes  the 
total  time,  e^ort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instrufctions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information  such  as 
administrative  costs,  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
or^ganization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
beneHt  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 

Lois  D.  Cashell,  i 

Secretary.  ' 

(FR  Doc.  96-4487  Filed  2-27-96;  8:45  am] 
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[Docket  No.  RP96-1 44-000] 

CNG  Transmission  Corporation;  Notice 
of  Working  Group  Report 

February  22,  1996. 

Take  notice  that  on  February  16, 1996, 
CNG  Transmission  Corporation  (CNG), 
pursuant  to  Article  I,  Section  2, 
Paragraph  H.l  of  the  June  28, 1995, 
Stipulation  and  Agreement  filed  by  CNG 
submits  for  filing  the  E-SCRIPT  User 
Fee  Working  Group  Report. 

CNG  states  that  tne  purpose  of  the 
Working  Group  was  to  determine 
whether  a  consensus  could  be  reached 
regarding  CNG's  method  for  recovering 
costs  associated  with  the  operation  of  its 
E-SCRIPT  computer  system.  CNG  states 
that  the  Working  Group  failed  to  reach 
a  consensus. 

In  accordance  with  the  referenced 
provision  of  the  June  28, 1995, 
Stipulation  and  Agreement,  the  parties 
submit  the  issue  of  whether  CNG  should 
be  required  to  establish  an  E-SCRIPT 
user  fee  to  recover  some  or  all  E- 
SCRIPT  usage  costs  to  the  Commission 
for  decision  without  further  hearing 
before  an  Administrative  Law  Judge  or 
the  need  for  an  initial  decision. 

CNG  states  that  the  report  details  the 
matters  discussed  by  the  Working 
Group,  and  identifies  concerns 
expressed  by  the  participants. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
February  29, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Persons 
who  are  parties  to  Docket  No.  RP94-96- 
000,  et  al.,  are  deemed  parties  here  and 
need  not  petition  to  intervene  here  in 
this  docket.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Interested  parties  are  invited  to  file 
Initial  Comments  and  Reply  Comments 
on  the  Working  Group  Report.  Initial 
Comments  must  be  filed  by  March  8, 


1996;  and  Reply  Comments  are  due  on 
March  29, 1996. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-^455  Filed  2-27-96;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-227-005] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Clianges  in  FERC 
Gas  Tariff 

February  22. 1996. 

Take  notice  that  on  February  16, 1996 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

Effective  October  17, 1995:  4th  Revised  Sheet 
No.  83 

Transwestem  states  that  on  November 
30, 1995,  in  Docket  No.  RP94-227-000, 
Transwestem  filed  3rd  Revised  Sheet 
No.  83  and  2nd  Revised  Sheet  No.  84  in 
response  to  the  Commission's  October 
17, 1995,  Order  on  Rehearing  and 
Technical  Conference.  On  Febmary  1, 
1996  the  Commission  issued  a  Letter 
Order  accepting  those  two  tariff  sheets 
effective  October  17, 1995,  subject  to 
certain  revisions  being  made  to  the  tariff 
sheets  within  15  days  from  the  date  of 
the  order. 

In  these  revisions  the  Commission 
ordered  Transwestem  to  file: 

(1)  Paper  and  electronic  copies  of  the 
two  above-noted  tariff  sheets  to  comply 
with  154.4(b)(1)  and  154.102(e)(5)  of  the 
regulations; 

(2)  A  narrative  explanation  of  how 
Section  24  of  its  tariff  conforms  to 
154.403(c)(7),  or,  in  the  altemative, 
revised  tariff  sheets  to  conform  to  these 
regulations; 

(3)  Updated  interest  rate  citations  on 
Sheet  No.  83  to  cite  154.501(d)  of  the 
new  regulations. 

In  order  to  comply  with  the  above- 
noted  items  Transwestem  states  it  is: 

(1)  Filing  paper  and  electronic  copies 
of  the  previously  approved  2nd  Revised 
Sheet  No.  84  that  comply  with  the 
Commission's  Letter  Order; 

(2)  Filing  4th  Revised  Sheet  No.  83 
with  a  modified  Section  24.1(c)  that 
indicates  that  carrying  costs  are 
calculated  in  accordance  with 
154.403(c)(7)  of  the  Commission's 


regulations  and  are  consistent  with  the 
methodology  and  reporting 
requirements  set  forth  in  154.501  of  the 
Commission's  regulations; 

(3)  Updating  the  interest  rate  citations 
on  4th  Revised  Sheet  No.  83  to  cite 
154.501(d)  of  the  Commission's 
regulations. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  tbe 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rides  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-4453  Filed  2-27-96;  8:45  am] 
BILUNQ  COOE  •717-01-M 


[Docket  Nos.  RP95-136-O00  and  RP93-109- 
000] 

Williams  Natural  Gas  Company;  Notice 
of  informal  Settlement  Conference 

February  22, 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceedings  at 
1:00  p.m.  on  March  4.  1996,  and 
continuing  at  1:00  p.m.  on  March  5, 
1996,  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161  or  Donald  A.  Heydt  at  (202)  208- 
0740. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-4454  Filed  2-27-96;  8;45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  ER91-195-023,  et  al.] 

Western  Systems  Power  Pool,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  21,1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Sjrstenu  Power  Pool 

(Docket  No.  ER91-19S-0231 

Take  notice  that  on  January  30, 1996, 
the  Western  Systems  Power  Tool 
(WSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission's  June  27, 1991,  Order 
(55  FERC  1  61,  495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1, 1992,  Order  on  Rehearing  Denying 
Request  Not  To  Submit  Information,  and 
Granting  In  Part  And  Denying  Request 
Not  To  Submit  Information,  and 
Granting  In  Part  And  Denying  In  Part 
Privileged  Treatment.  Pursuant  to  18 
CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1,  1992  order.  Copies  of  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 

2.  Torco  Energy  Marketing,  Inc. 
Cenerprise,  Inc.  Engelhard  Power 
Southeastern  Energy  Resources,  Inc. 
Ipower,  Inc.  Eastex  Power  Marketing, 
Inc. 

[Docket  No.  ER92^29-007| 

[Docket  Nq.  ER94-1 402-005] 

[Docket  No.  ER94-1 690-007] 

[Docket  No.  ER95-385-0041 

[Docket  No.  ER95-1021-O02] 

(Docket  No.  ER96-1 18-001  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  February-  12,  1996,  Torco  Energy 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  May 
18,  1992  order  in  ER92-429-000. 

On  February  9,  1996,  Cenerprise,  Inc 
filed  certain  information  as  required  by 
the  Commission's  December  7,  1994 
order  in  ER94-1 402-000. 

On  February  1,  1996,  Engelhard 
Power  filed  certain  information  as 
required  by  the  Commission's  December 
29,  1994  order  in  ER92-1690-O00. 

On  Febmary  2.  1996,  Southeastern 
Energy  Resources,  Inc.  filed  certain 
information  as  required  by  the 


Commission's  February  24,  1995  order 
in  ER95-385-000. 

On  Febmary  9,  1996,  Jpower.  inc. 
filed  certain  information  as  required  by 
the  Commission's  August  25,  1995  order 
inER95-1421-000. 

On  Febmary  2.  1996,  Eastex  Power 
Marketing,  inc.  filed  certain  information 
as  required  by  the  Commission's 
November  28, 1995  order  in  ER96-118- 
000. 

3.  New  England  Power  Company 

[Docket  No.  ER96-237-0021 

Take  notice  that  on  January  29.  1996. 
New  England  Power  Company  (NEP) 
filed  a  Statement  of  Amendment  to  the 
service  agreement  under  its  FERC 
Electric  Tariff,  Original  Volume  No.  8. 
in  compliance  with  the  Commission's 
December  29, 1995  order  in  this  docket. 

Comment  date:  March  5.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Company 

[Docket  No.  ER96-640-000I 

Take  notice  that  on  January  31,  1996, 
PECO  Energy  Company  (PECO),  in 
connection  with  a  request  by 
Commission  staff,  completed  the  filing 
of  its  Electric  Tariff  Volume  No.  4  (the 
Tariff),  filed  on  December  20.  1995. 

Copies  of  the  filing  have  been  sent  to 
the  Pennsylvania  Public  Utility 
Commission  and  those  persons  listed  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

PECO  requests  that  the  Tariff  be  made 
effective  as  of  the  effective  date 
requested  PECO's  original  filing. 

Comment  date:  March  6.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Appalachian  Power  Company 

IDocket  No.  ER96-650-0001 

Take  notice  that  on  Februar>  13.  1996. 
Appalachian  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  6.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Dayton  Power  &  Light  Company 

IDocket  No  ER9b-709-000| 

Take  notice  that  on  Januar\-  31,  1996. 
The  DaMon  Power  and  Light  Co.Tipany 
(Davlon).  tendered  for  filing  an 
amendment  to  Docket  No.  ER96-709- 
000.  Dayton  requests  the  agreement  be 
effective  as  originally  requested  on 
December  29,  1995  and  waiver  of  the 
Commission's  notice  requiremeDts. 

Comment  date.  March  6,  1996.  in 
accordance  with  St.^ndard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Public  Service  Company  of  Colorado 

(Docket  No.  ER9&-713-0001 

Take  notice  that  on  January  31, 1996, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  a 
second  amendment  to  support  its 
wholesale  and  transmission  rate  case 
wherein  it  has  proposed  changes  in  its 
FERC  Electric  Rate  Schedule  Nos,  44, 
45.  46,  47,  48,  52,  53,  54,  59,  and  82, 
which  were  made  in  a  filing  submitted 
on  December  29, 1995,  and  amended  on 
January  11, 1996. 

Pubuc  Service  is  primarily  making 
this  amendment  to  change  the  demand 
rates  for  the  customers  at  issue  to  reflect 
rate  design  based  on  sbcty  minute  billing 
parameters.  Thirty  minute  billing 
parameters  were  inadvertently  used  to 
calculate  the  demand  rates  in  the 
original  filing. 

Comment  date:  March  6, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  Colorado 
Cheyenne  Light,  Fuel  and  Power 
Company 

(Docket  No.  ER96-939-000]  ' 

■    Take  notice  that  on  February  6, 1996, 
Public  Service  Company  of  Colorado 
(Public  Service)  and  Cheyenne  Light, 
Fuel  and  Power  Company  (Cheyenne) 
filed  revised  versions  of  their  Point-to- 
Point  Transmission  Service  Tariffs  and 
their  Network  Integration  Transmission 
Service  Tariffs,  which  had  previously 
been  filed  in  this  docket  on  February  26, 
1996.  Public  Service  and  Cheyenne  state 
that  the  purpose  of  this  filing  is,  in  light 
of  recent  Commission  decisions,  to  more 
closely  conform  the  terms  and 
conditions  of  their  Tariffs  to  the  terms 
and  conditions  in  the  Commission's  pro 
forma  tariffis  as  set  out  in  its  Notice  of 
Proposed  Rulemaking  and 
Supplemental  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM95-8-000. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  New  Mexico 

[Docket  No.  ER96-1 003-000] 

Take  notice  that  on  February  2, 1996, 
Public  Service  Company  of  New  Mexico 
(PMM)  filed  as  an  amendment  to  the 
San  Juan  Project  Operating  AgreCTnent 
(Operating  Agreement)  (Operating 
Agreement)  an  Interim  Invoicing 
Agreement  with  respect  to  invoicing  for 
coal  deliveries  from  San  Juan  Coal 
Company  among  PNM.  Tucson  Electric 
Power  Company  (TEP)  and  the  other 
owners  of  interests  in  the  San  Juan 
Generating  Station.  This  interim 
agreement  effectively  modifies 
Modification  8  to  the  Operating 


Agreement  through  an  interim  period 
from  January  1,  1996  through  December 
31,  1996. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  the  Interim  Invoicing 
Agreement  to  be  effective  as  of  January 
1, 1996. 

Copies  of  this  filing  have  been  served 
upon  the  New  Mexico  Public  Utility 
Commission,  TEP  and  each  of  the 
owners  of  an  interest  in  the  San  Juan 
Generating  Station. 

Comment  date:  March  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER96-1055-000) 

Take  notice  that  on  February  12, 1996, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  and  Koch 
Power  Services  Inc.  under  its  FERC 
Electric  Tariff  No.  5.  The  tariff  provides 
for  the  sale  by  Central  Vermont  of  power 
and  energy  at  or  below  Central 
Vermont's  fully  allocated  costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  February  16, 1996. 

Comment  date:  March  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Public  Service  Company) 

[Docket  No.  ER96-t 056-000] 

Take  notice  that  on  February  12, 1996, 
Maine  Public  Service  Company 
submitted  an  agreement  under  its 
Umbrella  Power  Sales  Tariff. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER96-1057-000] 

Take  notice  that  on  February  13, 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
revisions  to  its  FERC  Electric  Tariff, 
Volume  1,  Service  Agreement  No.  17. 

Wisconsin  Electric  requests  an 
effective  date  of  January  15, 1996,  in 
order  to  implement  the  Agreement's 
modifications,  which  do  not  result  in 
revenue  increase. 

Comment  date:  March  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Interstate  Power  Company 

[Dociset  No.  ER96-1058-000[ 

Take  notice  that  on  February  13, 1996, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 


Service  Agreement  between  IPW  and 
MidCon  Power  Services  Corporation 
(MidCon).  Under  the  Transmission 
Service  Agreement,  EPW  will  provide 
non-firm  point-to-point  transmission 
service  to  MidCon. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER96-1059-0001 

Take  notice  that  on  February  12, 1996, 
Orange  and  Rockland  Utilities,  Inc., 
acting  on  behalf  of  itself  and  its  wholly 
owned  subsidiaries,  Rockland  Electric 
Company  and  Pike  Coimty  Light  & 
Power  Company,  (collectively  referred 
to  as  the  Company)  filed  a  Network 
Integration  Service  Transmission  Tariff 
and  a  Point-to-Point  (Firm  and  Non- 
Firm)  Transmission  Service  Tariff.  The 
Company  states  that  the  Tariffs  are 
consistent  with  the  pro  forma  tariffs  set 
forth  in  the  Notice  of  Proposed 
Rulemaking,  in  Docket  No.  RM95-8- 
000.  The  Company  submitted 
workpapers  in  support  of  the  Tariffs. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  West  Penn  Power  Company 
(All^heny  Power) 

(Docket  No.  ER96-1060-0001 

Take  notice  that  on  February  12, 1996, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  8  to  add  CNG  Power 
Service  Corporation  to  the  Standard 
Generation  Service  Rate  Schedule  under 
which  Allegheny  Power  offers  standard 
generation  and  emergency  service  to 
this  Customer  on  an  hourly,  daily, 
weekly,  monthly  or  yearly  basis. 
Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  January  22, 1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Cominissipn,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Sierra  Pacific  Power  Company 

[Docket  No.  ER96-1063-000] 

Take  notice  that  on  February  14, 1996, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing,  pursuant  to  205  of 
the  Federal  Power  Act  and  18  CFR  Part 
35,  Revision  No.  1  to  Electric  Service 
Agreement  between  Sierra  and  Truckee 
Donner  Public  Utility  District  (the 
District). 

Revision  No.  1  extends  the  District's 
monthly,  bill-paying  deadline,  revises 
the  billing  mechanics  in  certain 
respects,  and  adds  the  specification  of 
certain  meeting  points.  Sierra  proposes 
an  effective  date  of  April  22, 1996. 

Sierra  asserts  that  the  filing  has  been 
served  on  the  District  and  on  the 
regulatory  conunissions  of  Nevada  and 
CaUfomia. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Pordand  General  Electric  Company 

(Docket  No.  ER96-1 066-000) 

Take  notice  that  on  February  15, 1996, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Scheduling 
Services  Agreement  (Scheduling 
Agreement)  with  AIG  Trading 
Corporation  (AIG)  simultaneously 
requesting  the  Commission  rule  the 
services  provided  in  the  Agreement  as 
non-jurisdictional. 

Copies  of  this  filing  were  served  upon 
AIG  "Trading  Corporation  and  the 
Oregon  Public  Utility  Commission. 

Comment  dote:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Union  Electric  Company 

(Docket  No.  ER96-1 068-000] 

Take  notice  that  on  February  15. 1996, 
Union  Electric  Company  (UE),  tendered 
for  filing  an  Interchange  Agreement 
dated  January  18, 1996,  between  UE  and 
the  City  of  Sikeston,  Missouri.  UE 
asserts  that  the  purpose  of  the 
Agreement  is  to  set  out  specific  rates, 
terms,  and  conditions  for  the  types  of 
power  and  energy  to  be  exchanged. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER96-106»-«X)] 

Take  notice  that  on  February  15, 1996, 
South  Carolina  Electric  &  Gas  Company 
tendered  for  filing  proposed  Contract  for 
Purchases  and  Sales  of  Power  and 
Energy  between  South  Carolina  Electric 
&  Gas  Company  and  Sonat  Power 
Marketing,  Inc. 


Under  the  proposed  contract,  the 
parties  will  purchase  and  sell  electric 
energy  and  power  between  themselves. 
South  Carolina  Electric  and  Gas 
Company  also  requested  waiver  of 
notice  in  order  that  the  contract  be 
effective  on  January  26, 1996. 

Copies  of  this  filing  were  served  upon 
Sonat  Power  Marketing.  Inc. 

Comment  date:  March  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-1070-0001 

Take  notice  that  on  February  15, 1996, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Cinergy  Services,  Inc.  (Cinergy). 
Pursuant  to  the  agreement.  PSE&G  will 
sell  peaking  capacity  and  associated 
energy  for  a  four-month  (4-month) 
period  commencing  on  May  1,  1996.  the 
energy  being  scheduled  daily  by 
Cinergy. 

Copies  of  the  filing  have  been  served 
upon  Cinergy,  the  New  Jersey  Board  of 
Public  Utilities  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  March  6,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Kentucky  Utilities  Company 

(Docket  No.  ER96-1 07 1-000] 

Take  notice  that  on  February  15, 1996, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  information  on 
transactions  that  occurred  during 
January  16, 1996  through  January  31, 
1996,  pursuant  to  the  Power  Services 
Tariff  accepted  by  the  Commission  in 
Docket  No.  ER95-854-000. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northeast  Utilities  Service  Company 

(Docket  No.  ER96-1072-000] 

Take  notice  that  on  February  15. 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  and  a  Certificate  of 
Concurrence  with  the  Taunton 
Mimicipal  Lighting  Plant  (Taunton) 
under  the  NU  System  Companies' 
System  Power  Sales/Exchange  Tariff  No. 
6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Taunton. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  March 
1, 1996. 

Comment  date:  March  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  Robert  O.  Viets 

[Docket  No.  ID-2400-UOlj 

Take  notice  that  on  February  6,  1996, 
Robert  O.  Viets  (Applicant)  tendered  for 
filing  a  supplemental  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director,  Chairman  of  the  Board  and 

Chief  Executive  Officer,  Central 

Illinois  Light  Company 
Director,  Chairman  of  the  Board  and 

Chief  Executive  Officer,  QST 

Enterprises  Inc. 

Comment  date;  March  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insf>ection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  96-4489  Filed  2-27-96;  8:45  am] 
BaUMG  OOOC  S717-01-P 


[Project  ^k>s.  239(M)03, 2396-4)03,  2421- 
003. 2473-002, 247S-006  and  2640-010] 

Flambeau  River.  W1;  Notk:e  of  Intent  to 
Hold  Public  ar>d  Agency  Meetings  to 
Discuss  Staffs  Draft  Environmental 
Statement  (DEIS)  for  Existing  Projects 
on  the  Flambeau  River 

February  22.  1996. 

On  November  30. 1995,  The 
Conunission's  Staff  mailed  the 
Flambeau  River  Basin  Hydroelectric 
Projects.  Wisconsin.  DEIS  to  the 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  interested  organizations  and 
individuals.  The  availability  of  the  DEIS 
was  public  noticed  in  the  Federal 
Register  on  December  8,  1995.  The 
document  evaluates  the  continued 
operation  of  the  Big  Falls  Water  Power 
Project  No.  2390;  the  Pixley  Project  No. 
2395;  the  Lower  Hydro  Project  No.  2421; 
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the  Crowley  Project  No.  2473;  the 
Thomapple  Project  No.  2475;  and  the 
Upper  Hydro  Project  No.  2640.  The 
projects  are  located  on  the  Flambeau 
River  in  Rusk,  Price  and  Ashland 
Counties,  Wisconsin. 

The  action  of  relicensing  these 
projects  involves  tradeoffs  betwfeen 
energy  production  and  enhancement  of 
environmental  quaUty.  The  staff 
formulated  alternatives,  and  evaluated 
impacts  to  respond  to  concerns  raised 
during  the  scoping  process.  In 
developing  recommendations  in  the 
DEIS,  the  staff  gave  equal  consideration 
to  developmental  and 
nondevelopmental  values  in  accordance 
with  the  Federal  Power  Act. 

The  issues  addressed  in  the  DEIS  are 
potential  impacts  to  and  effects  on:  (1) 
Geologic  and  soils  resources;  (2)  water 
quality  and  quantity;  (3]  fisheries 
resoiirces;  (4)  terrestrial  resources;  (5) 
recreational  resources;  (6)  aesthetic 
values;  (7)  cultural  resources;  (8)  air 
quahty;  (9)  amiulative  effects  of  the 
proposed  projects. 

ititematives  to  the  apphcants' 
proposals  considered  in  detail  are  (1] 
modification  to  proposed  project 
operation  or  facUities  to  further  protect, 
enhance  or  mitigate  adverse  impacts  to 
environmental  resources  and  values  and 
(2)  no  action. 

A  public  meeting  will  be  conducted 
by  staff  in  Park  Falls,  Wisconsin  on 
Tuesday,  March  12, 1996,  from  7:00 
p.m.  to  10:00  p.m.  in  the  auditoriimi  of 
the  Pubhc  Library,  410  Division  Street, 
Park  Falls,  Wisconsin,  to  hear  the 
public's  comments  on  the  DEIS. 

The  meeting  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  Flambeau  River 
projects  under  consideration. 
Individuals  presenting  statements  at  the 
meeting  will  be  asked  to  sign  in  before 
the  meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

In  accordance  with  Section  10(j)  of 
the  Federal  Power  Act  (FPA),  the 
Commission's  staff  will  also  meet  with 
staff  from  the  Wisconsin  Department  of 
Natiiral  Resources  and  the  U.S.  Fish  and 
Wildlife  Service  on  Tuesday,  March  12 
and  Wednesday,  March  13  at  the  offices 
of  the  Wisconsin  Department  of  Naturd 
Resources,  875  South  Forth  Avenue, 
Park  Falls,  Wisconsin,  to  discuss 
inconsistencies  of  some 
recommendations  with  the 
comprehensive  planning  and  public 
interest  standards  of  Sections  4(e]  and 
10(a)  of  the  FPA  or  the  substantial 
evidence  requirement  of  Section  313(b] 
of  the  FPA. 

All  those  that  are  formally  recognized 
by  the  Commission  as  interveners  in  the 


Flambeau  Projects'  proceedings  are 
asked  to  refrain  from  engaging  the  staff 
in  discussions  of  the  merits  of  the 
projects  outside  of  any  annoimced 
meetings. 

For  further  information,  please 
contact  Ms.  JuUe  Bemt  at  (202)  21&- 
2814. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-^452  Filed  2-27-96;  8:45  am] 

BiLUNQ  COOe  a717-01-M 

[Docket  No.  CP95-600-001 ,  et  al.] 

Southern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

February  21, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

[Docket  No.  CP95-500-0011 

Take  notice  that  on  February  14,  1996, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563, 
filed  an  amendment  to  its  original 
application  in  Docket  No.  CP95-500- 
000,  requesting  that  the  Commission 
amend  its  Order  Issuing  Certificate 
issued  October  16, 1995,  (October  16 
Order),  73  FERC  161,085.  Southern 
states  that  the  amendment  complies 
with  the  October  16  Order  and  modifies 
the  proposal  authorized  therein,  all  as 
more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Southern  states  that  in  the  October  16 
Order,  the  Commission  authorized 
Southern's  proposed  expansion  of  its 
Toca  Compressor  Station  and  related 
facilities,  subject  to  Southern's  fiUng  10- 
year  firm  transportation  service   - 
agreements  for  the  capacity  of  the 
proposed  project  within  120  days. 
Southern  states  that  it  has  now  entered 
into  a  10-year  firm  Transportation 
Service  Agreement  dated  February  7, 
1996  with  Shell  Offshore  Inc.  (Shell)  for 
100  percent  of  the  140  Mmcf/d 
proposed  firm  Transportation  Service 
(Shell  Service  Agreement).  In 
connection  with  the  filing  of  the  Shell 
Service  Agreement,  Southern  proposes 
to  make  minor  changes  to  the  Receipt 
and  Delivery  Point  modifications 
approved  in  the  October  16  Order  as 
necessary  to  provide  service  to  Shell 
thereunder. 

It  is  stated  that  the  compression 
facilities  at  Toca,  the  modifications  to 
provide  for  delivery  at  the  Tennessee- 
Toca  interconnection  and  the  expansion 
of  the  delivery  point  at  the  Transco- 
Frost  interconnection  approved  in  the 


October  16  Order  are  still  reqmred  for 
service  under  the  Shell  Service 
Agreement.  Southern  contends  that  the 
remaining  Receipt  and  Delivery  Point 
modifications  approved  in  the  October 
16  Order  will  not  be  necessary. 
Furthermore,  Southern  states  that  the 
140  Mmcfd  capacity  of  the  expansion  is 
not  altered  by  the  minor  changes 
proposed  herein. 

Southern  proposes  to  delete  the 
following  Receipt  and  Delivery  Point " 
modifications  approved  in  the  October 
16  Order,  but  which  are  not  required  to 
provide  service  to  Shell:  (1)  Colimibia  - 
Shadyside  meter  station  modifications; 
•  (2)  LRC  -  Erath  meter  station 
modifications;  (3)  Acadian  -  Sugar  Bowl 
No.  6  meter  station  modifications;  (4) 
Main  Pass  Block  306  receiving  station 
piping;  and  (5)  Main  Pass  Block  293 
receiving  station  piping.  In  addition,  in 
order  to  provide  service  to  Shell  under 
the  Shell  Service  Agreement,  Southern 
requests  authorization  to  substitute  the 
following  Receipt  and  Delivery  Point 
modifications  for  the  ones  proposed  to 
be  deleted  above:  (1)  construct,  install 
and  operate  interconnection  piping  to 
provide  for  delivery  at  its  existing 
Transco-Frost  interconnection;  and  (2) 
to  construct  and  install  receipt  meters  to 
be  located  on  Shell's  platform  at  Main 
Pass  Block  289  and  near  Southern's 
existing  faciUties  at  Venice,  Louisiana.  It 
is  stated  that  the  cost  of  the  proposed 
Receipt  and  Delivery  Point 
modifications  is  estimated  to  be  $1.4 
million.  The  revised  estimated  cost  for 
the  construction  and  installation  of  the 
Toca  compression  facilities,  the 
Tennessee-Toca  modifications,  the 
expansion  of  the  Transco-Frost 
interconnection  and  the  proposed 
Receipt  and  Delivery  Point 
modifications  is  $14.3  million. 

Southern  contends  that,  consistent 
with  the  appUcation,  there  would  be  no 
rate  impact  on  current  shippers 
resulting  from  the  construction  of  the 
proposed  facilities  over  the  10  years 
because  the  revenues  generated  would 
offset  the  incremental  costs  attributable 
thereto  on  a  present  value  basis.  Based 
on  the  current  estimate  of  the  cost  of 
service  of  the  faciUties,  Southern  states 
that  the  Reservation  charge  for  this 
production  area  transportation  for  the 
10  year  period  is  $1.48  per  Mcf  per 
month.  It  is  stated  that  the  October  16 
Order  approved  roUed-in  rate  treatment 
for  the  expansion  faciUties,  but 
Southern's  general  Part  284 
transportation  rates  would  begin  to 
reflect  the  cost  of  the  facilities  only  after 
the  10-year  term  of  the  firm 
transportation  contract  expires. 

Southern  states  that  its  request  for 
minor  modifications  of  the  Receipt  and 


Delivery  Points  to  be  utilized  does  not 
alter  the  underlying  basis  of  the  finding 
in  the  October  16  Order,  and  was,  in 
fact,  contemplated  in  Southern's 
appUcation.  Further,  it  is  stated  that  the 
estimated  cost  of  the  proposed 
modifications  is  less  than  the  estimated 
costs  of  Southern's  original  proposal. 
Accordingly,  southern  submits  that  the 
proposed  Toca  expansion  project 
utilizing  the  revised  Receipt  and 
Delivery  Points  described  herein  is  in 
the  public  interest  and  that  the 
amendment  should  be  granted.  In  order 
to  accommodate  Shell's  development 
plans.  Southern  contends  that  it  needs 
to  be  in  a  position  to  commence  the  firm 
transportation  service  contemplated 
herein  by  January  1, 1997,  or  as  soon 
thereafter  as  possible.  Therefore, 
Southern  requests  that  its  amendment 
be  handled  expeditiously  by  issuing  an 
order  amending  the  October  16  Order  by 
May  1, 1996,  in  order  to  enable 
Southern  to  have  an  opportunity  to  meet 
an  in-service  date  of  January  1, 1997,  or 
as  soon  thereafter  as  possible. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP96-1 87-000] 

Take  notice  that  on  February  13, 1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.Box  1642,  Houston, 
Texas  77251-1642  filed  with  the 
Commission  in  Docket  No.  CP96-187- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  (NGA)  and 
Part  157  of  Commission's  Regulations 
for  permission  and  approval  to  abandon 
by  sale  to  Elliot  Oil  &  Gas  Company 
(Elliot)  the  Sally  Laterals  comprising  (3) 
3-inch  laterals  located  in  DeWitt  and  ' 
Goliad  Counties,  Texas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  and  Elliot  entered  into 
a  Facilities  Sale  Agreement  dated 
November  28, 1995,  which  provides  for 
the  sale  of  the  Sally  Laterals  to  Elliot. 
Texas  Eastern  states  that  there  are  no 
volumes  of  natural  gas  currently  being 
transported  by  Texas  Eastern  on  these 
lines  and  that  the  lines  have  been  idle 
and  out  of  service  since  1974. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  GPM  Gas  Corporation 

[Docket  No.  CP96-188-0001 

Take  notice  that  on  February  13, 1996, 
GPM  Gas  Corporation  (GPM),  1300  Post 
Oak  Boulevard,  Suite  800,  Houston, 


Texas  77056,  filed,  in  Docket  No.  CP96- 
188-000,  a  petition  for  declaratory  order 
requesting  that  the  Commission  find 
that  certain  facilities  to  l)e  acquired  from 
ANR  Pipe  Line  Company  (ANR)  are 
gathering  facilities  exempt  from  the 
Commission's  Regulations  pursuant  to 
Section  1(b)  of  the  Natural  Gas  Act 
(NGA)  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

On  February  12, 1996,  ANR  filed  in 
Docket  No.  CP96-1 85-000,  a  related 
application  seeking  approval  for  the 
abandonment  of  the  facilities  to  be 
acquired  by  GPM. 

GPM  and  ANR  have  entered  intb  a 
Purchase  and  Sale  Agreement 
(Agreement)  dated  January  12,  1996, 
wherein  GPM  has  agreed  to  acquire  a 
total  of  1,550  miles  of  gas  gathering 
pipelines  and  14  compressor  stations 
with  a  total  of  about  44,000  horsepower 
that  now  handle  approximately  200 
Mmcf  per  day  of  gas  from  1,142  meter 
staUons.  Also  included  with  these 
facilities  to  be  acquired  is  a  15.1  mile 
pipeline  segment  which  is  currently 
"functionalized  as  transmission  by  ANR. 
The  affected  gas  gathering  systems  are 
comprised  of  five  discrete  areas  in 
northwest  Oklahoma:  (i)  Laverne;  (ii) 
Lovedale;  (iii)  Woodward;  (iv)  Korfman; 
and  (v)  Weatherford.  GPM,  in  turn,  will 
assume  all  operations  of  these  facilities 
and  provide  gathering  services  through 
them. 

GPM  proposes  to  purchase  the  above 
facilities  by  transferring  like-kind 
properties  to  ANR,  the  value  of  which 
will  equal  the  purchase  price  set  forth 
in  the  above  referenced  Agreement. 
GPM  has  requested  of  ANR  by  letter  that 
ANR  request  of  the  Commission, 
confidential  treatment  of  this  pricing 
information  which  is  contained  in  the 
Agreement  and  in  Exhibit  Y  to  ANR's 
abandonment  application. 

Comment  date:  March  12,  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4/  NorAm  Gas  Transmission  Company 

[Docket  No.  CP96-1 96-000] 

Take  notice  that  on  February  16,  199H. 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston', 
Texas  77002,  filed  in  Docket  No.  CP96- 
196-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  operate 
certain  facilities  in  Arkansas  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-O00.  et  al.. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 


request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  operate  an  existing 
delivery  tap  on  NGT's  Line  OM-1  in 
Franklin  County,  Arkansas  to  deliver 
gas  to  Arkla,  a  distribution  division  of 
NorAm  Energy  Corp.  (Arkla).  NGT  states 
that  it  plans  to  utilize  the  existing  tap 
to  deliver  gas  to  a  customer  other  than 
the  right-of-way  grantor  for  whom  the 
tap  was  originally  installed  In  1995. 
NGT  estimates  the  additional  volumes 
to  be  delivered  to  this  delivery  tap  are 
approximately  85  MMBlu  annually  and 
1  MMBtu  on  a  peak  day.  NGT  states 
there  are  no  construction  activities  or 
cost  associated  with  the  proposed 
operation  of  this  existing  tap.  NGT  also 
states  that  it  has  sufficient  capacity  to 
accomplish  the  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  April  8, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraplis 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  .385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notit:e  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  1,5  of  the  Natural  Gas  .^c  t 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designi»e  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  i?  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
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required,  furtiier  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
apphcation  for  authorization  pursuant 
to  Section  7  of  the  Natiual  Gas  Act. 
Lois  D.  Casheli, 
Secretary. 

IFR  Doc.  96-4490  Filed  2-27-96;  8:45  am] 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

[FRL-6431-«] 

Agency  Infbnnation  Collection 
Activtties  Under  0MB  Review;  Renewal 
Request  for  EPAICR  Numiier  1188 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  this  notice  announces  that 
the  Office  of  Prevention,  Pesticides  and 
Toxic  Substances  (OPPTS)  is  seeking 
the  renewal  of  an  existing  Information 
Collection  Request  (ICR)  from  the  Office 
of  Management  and  Budget  (OMB).  As 
such,  OPPTS  has  forwarded  the  ICR 
entitled  TSCA  Section  5(a)(2) 
Significant  New  Use  Rules  for  Existing 
Chemicals  (OMB  Control  No.  2070- 
0038.  EPA,  ICR  No.  1188).  which  is 
abstracted  below,  to  OMB.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  and,  where  appropriate,  it 
includes  the  actual  data  collection 
instrument.  On  September  29, 1995. 
OPPTS  published  a  notice  in  the 
Federal  Register  (60  FR  50568), 
requesting  comment  on  this  ICR.  OPPTS 
did  not  receive  any  comments. 


DATES:  Comments  must  be  submitted  on 

or  before  March  29, 1996.. 

R3R  FURTHER  INFORMATION  OR  A  COPY 

call: 

Sandy  Farmer  at  EPA.  202-260-2740, 
and  refer  to  EPA  ICR  No.  1188. 
SUPPLEMENTARY  INFORMATION: 

Title:  TSCA  Section  5(a)(2)  Significant 
New  Use  Rules  for  Existing  Chemicals 
(OMB  Control  No.  2070-0038,  EPA  ICR 
No.  1188).  This  is  a  request  for 
extension  of  a  currently  approved 
information  collection  which  expires  on 
April  30.  1996. 

Abstract:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  and 
regulations  at  40  CFR  part  721  provide 
EPA  with  a  regulatory  mechanism  to 
monitor  and,  if  necessary,  control 
significant  new  uses  of  chemical 
substances.  Section  5  authorizes  EPA  to 
determine  by  rule  (a  significant  new  use 
rule  or  SNUR),  after  considering  all 
relevant  factors,  that  a  use  of  a  chemical 
substance  represents  a  significant  new 
use.  If  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5  requires  persons  to  submit 
a  notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use. 

EPA  uses  the  information  obtained 
through  this  collection  to  evaluate  the 
health  and  envirorunental  effects  of  the 
significant  new  use.  EPA  may  take 
regulatory  actions  under  TSCA  section 
5.  6  or  7  control  the  activities  for  which 
it  has  received  a  SNUR  notice.  These 
actions  include  orders  to  limit  or 
prohibit  the  manufacture,  importation, 
processing,  distribution  in  commerce, 
use  or  disposal  of  chemical  substances. 
If  EPA  does  not  take  action,  section  5 
also  requires  EPA  to  publish  a  Federal 
Register  notice  explaining  the  reasons 
for  not  asking  action. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  721).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  118  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
.and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information,  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  OMB  control  number  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities:  Those 
that  manufactxne,  process,  import,  or 
distribute  in  commerce  chemical 
substances  or  mixtures. 

Estimated  No.  Of  Respondents:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  237  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burdeii 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  1188  and  OMB  Control  No. 
2070-0038  in  an  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  DC  20460. 

and 
Qffice  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  February  21, 1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-4522  Filed  2-27-96;  8:45  ami 
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[FRL-6431-61 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Standards  of  Performance  for  new 
Stationary  Sources  Metallic  Mineral 
Processing  Plants 

No.  OMB  2060-0016 
No.  EPA  0982.05 

AGENCY:  Environmental  Protection     - 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
for  Standards  of  Performance  for  New 
Stationary  Sources — Metallic  Mineral 
Processing  Plants  (Subpart  LL) 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
biu^en  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instnunent. 

DATES:  Comments  must  be  submitted  on 
or  before  March  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA.  (202)  260-2740, 
and  refer  to  EPA  ICR  No.  0982.05  and 
OMB  No.  2060-0016. 
SUPPLEMENTARY  INFORMATION: 

Title:  Standards  of  Performance  for 
Metallic  Mineral  Processing  Plants 
(Subpart  LL)  OMB  Control  No.  2060- 
0016;  EPA  ICR  No.  982.05).  This  is  a 
request  for  revision  of  a  currently 
approved  collection. 

Abstract:  The  Administrator  has 
judged  that  PM  emissions  from  metallic 
mineral  processing  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Ovmers/ 
operators  of  metalUc  mineral  processing 
plants  must  notify  EPA  of  construction, 
modification,  startups,  shut  dowms,  date 
and  results  of  initial  performance  test. 
Owners/operators  with  facilities  using 
any  wet  scrubbing  device  shall  install, 
calibrate,  and  maintain  continuous 
monitoring  devices  to  measure  pressiue 
drop  and  flow  rate.  Weekly  records  of 
the  pressure  drop  and  flow  rate  are  to 
be  maintained,  and  semi-annual  reports 
are  to  be  submitted  when  the  pressure 
drop  and  flow  rate  differ  30%  from  the 
most  recent  performance  test. 

In  order  to  ensiue  compUance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  imable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on 
September  29, 1995  and  no  comments 
were  received. 

Burden  Statement:  The  anniial  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2068  hoius  per 
year.  Biuden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 


or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  vfith  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entitles:  20.5. 

Estimated  Number  of  Respondents: 
20.5. 

Frequency  of  Response:  2. 

Estimated  Number  of  Responses:  41. 

Estimated  Total  Annual  Hour  Burden: 
2185  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $66,549. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0982.05  and 
OMB  Control  No.  2060-0016  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

Street,  SW,  Washington,  DC  20460. 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA  725. 17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  February  21, 1996. 
JoMiph  Retxsr, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  96-4523  Filed  2-27-96;  8:45  ami 
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[FRl-6451-4] 

Agency  Information  Collection 
Activities  Under  OMB  Review;  New 
Collection;  Design  for  the  Environment 
Screen  Printer  Survey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Office  of  Prevention,  Pesticides  and 


Toxic  Substances  (OPPTS)  is  seeking 
approval  for  a  new  Information 
Collection  Request  (ICR)  from  the  Office 
of  Management  and  Budget  (OMB).  As 
such.  OPPTS  has  forwarded  the 
following  ICR  to  OMB:  Design  for  the 
Environment  (DIE);  Screen  Printing 
Survey  (OMB  Control  No.  2070-(to  be 
assigned);  EPA  ICR  No.  1769.02).  The 
iCR  describes  the  nature  of  the 
information  collection  and  its  exf>ected 
cost  and  burden;  and.  where 
appropriate,  it  includes  the  actual  data 
collection  instrument.  On  September  29, 
1995,  OPPTS  pubhshed  a  notice  in  the 
Federal  Register  (60  FR  50568). 
requesting  comment  on  this  proposed 
collection  and  the  draft  ICR.  OPPTS  did 
not  receive  any  comments. 
DATES:  Comments  must  be  submitted  on 
or  before  March  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA,  202-260-2740, 
and  refer  to  EPA  ICR  No.  1769.02. 
SUPPLEMENTARY  INFORMATION: 

Title:  Design  for  the  Environment 
(DIE)  Screen  Printing  Survey  (OMB 
Control  No.  2070-(to  be  assigned);  EPA 
ICR  No.  1769).  This  is  a  new  collection. 

Abstract:  EPA's  DfE  program  is  a 
voluntary',  non-regulatory  approach  to 
encourage  industry  to  adopt 
technologies  and  use  materials  that 
result  in  lower  levels  of  pollution, 
lessened  reliance  on  toxic  materials, 
higher  energy  efficiency  and  lower 
environmental  health  risks.  Through 
DfE.  EPA  creates  partnerships  with 
industry,  professional  organizations, 
State  and  local  governments,  other 
federal  agencies  and  the  public  to 
develop  emd  disseminate  technical 
information. 

This  collection  will  focus  on  facihties 
that  print  graphic  arts  materials,  such  as 
fine  art  prints,  billboard  advertisements, 
posters,  and  electronic  equipment.  EPA. 
the  Screen  Printing  and  Graphic 
Imaging  Association  international 
(SGIA.  the  principal  association  of  the 
screen  printing  industry),  and  the 
University  of  Tennessee  Center  for 
Clean  Products  and  Clean  Technologies 
have  developed  technical  information 
for  screen  printing  facilities  on  the  use 
of  screen  reclamation  processes  and 
other  workplace  practices  that  may 
lower  health  risks  to  workers  and 
prevent  pollution.  The  purpose  of  the 
collection  is  to  evaluate  the  impact  of 
such  DfE  technical  information  on 
screen  printing  industry'  practices,  use 
of  materials,  and  waste  generation.  The 
collection  will  involve  two  telephone 
siuveys  of  owners  or  operators  of  screen 
printing  establishments:  an  initial 
survey  of  a  sample  of  350  screen 
printing  establishments,  and  a  follow-up 
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survey  to  be  administered  about  two 
years  later.  This  notice  addresses 
burden  estimates  only  for  the  initial 
survey.  Responses  to  the  collection  of 
information  are  voluntary.  EPA  and  the 
EPA  contractor  administering  the  survey 
will  observe  strict  confidentiality 
precautions,  based  on  the  Privacy  Act  of 
1974,  which  are  outlined  in  detail  in  the 
ICR. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.25  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  0MB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/ Affected  Entities: 
Companies  engaged  in  screen  printing 
or  other  graphics-imaging  activities. 

Estimated  No.  Of  Respondents:  350. 

Estimated  Total  Annual  Burden  on 
Respondents:  438  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  1769  in  any 
correspondence.  i 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503. 

Dated:  February  22, 1996. 
loaeph  Relzer, 

Director,  Regulatory  Information  Division. 
|FR  Doc.  96-4525  Filed  2-27-96;  8:45  ami 
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[FRL-6431-71 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Meeting 

summary:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19,  1990  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with  the 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Advisory  Committee  shall  be 
consulted  on  economic,  environmental, 
technical,  scientific,  and  enforcement 
policy  issues. 

OPEN  MEETING  NOTICE:  Pursuant  to  5 
U.S.C.  App.  2  Section  10(a)(2),  notice  is 
hereby  given  that  the  Clean  Air  Act 
Advisory  Committee  will  hold  its  next 
open  meting  on  Friday,  March  22,  1996 
from  8:30  a.m.-4:30  p.m.  at  the 
Radisson  Plaza  Hotel  at  Mark  Center, 
5000  Seminary  Road,  Alexandria, 
Virginia.  Seating  will  be  available  on  a 
first  come,  first  served  basis.  The  Ozone, 
PM  and  Regional  Haze  Subcommittee 
will  conduct  a  meeting  on  Thursday, 
March  21, 1996  from  8:00  a.m.-5:00 
p.m.  The  Permits/NSR/Toxics 
Integration  Subcommittee,  the 
Ecgnomic  Incentives  and  Regulatory 
Innovations  Subcommittee  and  the 
Linking  Transportation  and  Air  Quality 
Concerns  Subcommittee  will  conduct 
meetings  on  Thursday  evening,  March 
21,  1996  from  7:00  p.m.-9:30  p.m.  Sub- 
committee meeting  time  may  change  at 
the  discretion  of  the  co-chairs. 

INSPECTION  OF  COMMITTEE  DOCUMENTS: 
The  committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  CAAAC  meeting 
minutes  will  be  available  by  contacting 
Committee  DFO  Karen  Smith  at  (202) 
260-6379. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  this  meeting  of 
the  CAAAC  please  contact  Karen  Smith, 
Office  of  Air  and  Radiation,  US  EPA 
(202)  260-6379,  FAX  (202)  260-5155,  or 
by  mail  at  US  EPA.  Office  of  Air  and 
Radiation  (Mail  Code  6101), 
Washington,  D.C.  20460.  For  more 
information  concerning  the  Ozone,  PM 
and  Regional  Haze  portion  of  this 
meeting  contact  Denise  Gerth  of  the 
Office  of  Air  Quality  Planning  and 
Standards  at  (919)  541-5550.  If  you 
would  like  to  receive  an  agenda  for  this 
meeting,  please  leave  your  fax  number 
on  Ms.  Smith's  voice  mail  and  it  will  be 
forwarded  to  you. 


Dated:  February  23, 1996. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 
IFR  Doc.  96-4527  Filed  2-27-96;  8:45  ami 

BILLING  COOE  a6«0-6(MI 

[OPP-^0000/59A;  FRL-4979-q 

Propoxun  Decision  Not  to  Initiate  a 
Special  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  Notice  announces  EPA's 
decision  not  to  initiate  a  Special  Review 
for  the  insecticide  propoxur  (Baygon, 
Sendran;  2-isopropoxy-phenyl-N- 
methylcarbamate).  Propoxur  was  being 
considered  for  Special  Review  because 
of  potential  carcinogenic  risks  to 
applicators  and  home  residents  fi-om  the 
registered  uses.  After  evaluating  new 
exposure  and  carcinogenicity  data,  and 
in  light  of  volimtary  cancellation  and 
label  amendment  actions  which 
eliminated  those  uses  posing  the 
greatest  concern,  EPA  believes  that  the 
estimated  risks  do  not  warrant  initiation 
of  a  Special  Review. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Monica  F.  Spann,  Special  Review 
Branch,  Special  Review  and 
Reregistration  Division  (7508W),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Special  Review  Branch,  3rd  Floor, 
Crystal  Station  #1,  2800  Crystal  Drive, 
Arlington,  VA,  Telephone:  703-308- 
8032,  e-mail: 
spann.monica@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  13, 1995  (60 
FR  3210),  H'A  announced  its  proposed 
decision  (and  solicitation  for  public 
comment)  not  to  initiate  a  Special 
Review  of  propoxur  based  on 
carcinogenic  risks  posed  to  applicators 
and  home  residents.  The  Agency  has 
received  one  comment  from  the  sole 
registrant,  Bayer  Corporation,  and 
decided  to  maintain  the  decision  not  to 
initiate  a  Special  Review.  This  notice 
provides  the  Agency's  final  decision,  its 
response  to  comment,  and  the  rationale 
for  its  final  decision.  For  more  detailed 
information,  see  60  FR  3210. 

I.  Introduction 

Propoxur  (2-isopropoxy-phenyl-N- 
methylcarbamate)  is  a  carbamate 
insecticide  for  the  control  of  insects  and 
other  arthropods  inside  and  outside  of 
buildings  and  on  pets.  The  holders  of 


the  two  U.S.  technical  registrations  of 
propoxur,  Baygon  and  Sendran,  are 
Bayer  Corporation,  Agriculture  Division, 
and  Bayer  Corporation,  Animal  Health 
Division,  respectively.  Bayer 
Corporation  was  formerly  known  as 
Miles  Incorporated.  Bayer  Corporation 
.is  a  subsidiary  of  Bayer,  AG,  Germany. 

On  March  22, 1988,  pursuant  to  40 
CFR  154.21(a),  EPA  issued  a  private 
("Grassley-Allen")  notification  to 
propoxur  registrants  that  the  Agency 
was  considering  a  Special  Review  of 
propoxur.  EPA  was  concerned  with 
propoxur's  potential  cancer  risk  to 
applicators  when  applying  indoors  and 
outdoors,  to  occupants  of  treated 
buildings,  and  to  those  treating  pets 
with  propoxur.  EPA's  concern  was 
based  on  a  1984  carcinogenicity  study 
which  reported  increases  in  the 
incidences  of  malignant  and  benign 
tumors  in  the  urinary  bladders  of  both 
male  and  female  rats,  an  increase  in 
incidence  of  uterine  tumors  in  female 
rats,  and  the  early  onset  and  increased 
incidence  of  hyperplasia  of  the  urinary 
bladder  in  the  male  and  female  rats. 
EPA  classified  propoxur  as  a  Group  B2 
(probable  human)  carcinogen.  EPA 
noted  that  additional  data  submitted  to 
the  Agency  would  be  used  to  refine 
estimates  of  risk,  and  that  the 
registrant's  responses  to  this  notification 
would  be  considered  in  determining 
whether  to  initiate  a  Special  Review. 

n.  Risk  Assessment 

Since  the  issuance  of  the  Grassley- 
Allen  notification,  the  estimated  risk 
from  exposure  to  propoxur  was  reduced 
due  to  a  recalculated  (and  lower)  cancer 
potency  factor  (Qi*)and  reductions  in 
estimated  exposure.  While  the  Agency 
continues  to  classify  propoxur  as  a  B2 
(probable  human)  carcinogen,  the 
estimated  Qi  *  was  reduced  as  a  result 
of  additional  data  submitted  in  1988. 
Estimated  exposure  was  reduced  due  to 
new  exposure  studies  submitted  in 
response  to  the  1987  DCI  and  better 
information  on  compound  behavior  and 
use  practices.  Also,  some  uses  for  which 
the  Agency  had  the  greatest  concern 
were  voluntarily  cancelled.  A  detailed 
discussion  of  the  risk  assessment  for 
propoxur  can  be  seen  in  the  proposed 
decision  not  to  initiate  a  Special  Review 
published  on  January  13, 1995  (60  FR 
3210). 

III.  Conunents 

In  the  January  13,  1995  proposal  not 
to  initiate  a  Special  Review  on 
propoxur.  the  Agency  provided  a  60-day 
comment  period,  which  ended  on 
March  14, 1995.  EPA  received  one 
comment  from  Bayer  Corporation,  the 


sole  registrant,  who  agreed  with  the 
Agency's  position. 

Comment:  The  registrant  concurs  with 
the  Agency's  evaluation  of  the 
estimation  of  cancer  risks.  In  their 
comment,  Bayer  also  addressed  the 
Agency's  characterization  of  a  proposed 
food  additive  regulation  (FAR)  for  food 
handling  establishments.  Bayer  believes 
that  the  Agency  misinterpreted  their 
data  by  assuming  that  crack  and  crevice 
applications  result  in  residues  on  food 
and  food  contact  surfaces.  Bayer  stated 
that  the  residue  data  the  Agency  cited 
were  for  a  combination  of  spot  treatment 
and  crack  and  crevice  application,  and 
therefore,  does  not  represent  residues 
that  may  occur  from  only  crack  and 
crevice  applications.  Furthermore,  the 
registrant  claims  that  there  is  no  risk 
from  crack  and  crevice  applications. 

Response:  The  petition  tor  a  FAR  for 
the  spot  treatment  of  propoxur  in  food 
handling  areas  of  food  establishments 
included  data  demonstrating  residues  of 
0.07  parts  per  million  (ppm)  on  food 
and/or  food  contact  surfaces,  but  .the 
crack  and  crevice  treatment  was  made 
in  addition  to  the  spot  treatment.  The 
data  do  not  permit  separation  of  the 
different  applications  so  that  it  is 
apparent  which  treatment(s)  resulted  in 
the  residues.  EPA  believes  that  in  order 
for  the  registrant  to  substantiate  a  claim 
that  the  crack  and  crevice  treatment 
does  not  result  in  residues  on  food  and/ 
or  food  contact  surfaces,  additional  data 
would  need  to  be  submitted  to 
demonstrate  this  claim.  It  should  be 
noted  that  because  propoxur  induces 
cancer  within  the  meaning  of  the    J 
Delaney  clause  of  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C- 348(c)(5)),  the  proposed  FAR 
cannot  be  established  and  it  may  not  be 
established  with  the  submission  of 
additional  data.  The  Agency  mentioned 
the  evaluation  of  the  proposed  FAR  and 
related  cancellation  of  food  handling 
uses  in  the  proposed  decision  for 
informational  purposes.  Any  tolerance 
and  related  cancellation  actions  will  be 
proposed  in  a  subsequent  document  or 
addressed  in  the  reregistration  proc;ess. 

IV.  EPA's  Decision  Regarding  Propoxur 

The  Agency  maintains  its  position 
that  the  carcinogenic  risks  posed  by 
currently  registered  uses  of  propoxur  do 
not  warrant  initiation  of  a  Special 
Review. 

V.  Executive  Order  12898 

In  accordance  with  the  Executive 
Order  on  Environmental  Justice.  EP.\ 
has  reviewed  this  proposed  derision 
and  found  it  does  not  result  in  any 
adverse  environmental  effects 
(including  human  health,  social  and 


economic  effects)  on  minority  and  low- 
income  communities. 

Dated:  February  1.  1996 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 
(FR  Doc.  96-4252  Filed  2-27-96;  8:45  am] 
MLLMQCOOE  m»-»-r 

[OPP.-34087;  FRL  40»4-8] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  May  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Holiins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761:  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

.Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  cimended  to 
delete  one  or  more  uses  The  .Ai  t  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notif.e  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  rexislrants 
to  delete  u.ses  in  the  42  pesticide 
registrations  listed  in  the  followinj^ 
Table  1.  These  registrations  nre  listed  by 
registration  number,  produit  names, 
active  ingredient.s  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  conta(.t  the 
applicable  registrant  before  May  28. 
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1996  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 


day  period  will  also  permit  interested         registrants  prior  to  the  Agency  approval 
members  of  the  public  to  intercede  with     of  the  deletion. 


Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 

EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

000299-00044 

Martin's  Cube  Powder 

Rotenone 

Terrestrial  crop  uses 

000432-00558 

SBP-1382  Liquid  Insecticide  0.5%  For- 
mula 1 

Resmethrin 

Thermal  application  outdoors 

000432-00634 

Respond  w/SBP-13d2  Liquid  Insecticide 
Spray  0.5%  Fomiuia  III 

Resmethrin 

Thermal  application  outdoors 

000432-00638 

SBP-1382  Oil  Bai 
Formula  III 

se  Insecticide  0.20% 

Resmethrin 

Thermal  application  outdoors 

000572-00315 

Rockland  Rotenor 
ode 

le-Pyrethrum  Insecti- 

Pyrethrins 

Fnjit  &  vegetable  uses 

000655-0074 t 

Prentox  Mettroxyd' 

ilor  SOW 

Methoxychlor 

Agricultural  crops,  elevator  tunnels,  paries,  beach- 
es, putilic  areas,  field  &  forage  crops,  mush- 
room houses,  crant>erries,  grain  storage  bins, 
gallery  floors,  headhouse,  standing  water,  acre- 
age, pet  bedding 

000655-00742 

Prentox  2  Lb.  Met^ 

loxychlor  spray 

Methocychlor 

Forage  aops,  grain  storage  bins,  mosquito  con- 
trol, aircraft  spraying 

000655-00745 

Prentox  Methoxyd* 

lor  25%  spray 

Methoxychlor 

Forage  crops,  grain  storage  bins,  aircraft  spraying 

000769-00651 

SMCP   Methoxych 
Concentrate 

lor   2E    Emulsifiable 

Methoxychlor 

Grain  storage  bins 

000769-00855 

Pratt  1%  Rotenone 

Oust 

Rotenone 

Terrestrial  c^op  uses 

000769-00857 

Science  Red  Am)w  Insect  Spray 

Piperonyl  butoxide 

Terrestrial  crop  uses 

000769-00871 

Pratt  SOW  Methoi 
Shade  Trees 

(ychlor  for  Forest  & 

Methoxychlor 

Mosquito  control 

000769-00903 

Science  Garden  Insect  Spray 

Methoxychlor 

Cranberries 

000769-00904 

Science  1%  Rotenone 

Rotenone 

Terrestrial  crop  uses 

000769-00914 

Science   50%   Mc 
Powder 

rthoxychlor   Wettable 

Methoxychlor 

Cranberries 

000769-00947 

Pratt  EC  2  Mettwxychlor  Insect  Spray 

Methoxychlor 

Area  control  of  adult  mosquitoes,  screen  paint 

000769-00955 

Pratt  Mettioxy-Diazinon  20-10  EC 

Methoxychlor 

Cranbenies 

000869-00186 

Green  Light  Rotenone 

Rotenone 

Vegetables  &  fmit  uses 

002217-00628 

Methoxychlor  75  D 

ust       ^ 

Methoxychlor 

Recreational  areas,  urban  Base  &  mral  areas,  ag- 
ricuttural  premise  use  for  bams  (including  dairy 
bams),  milk  rooms,  pens,  sheds,  stalls,  poultry 
houses,  stables,  feed  rooms  &  mature  piles, 
kennels,  dog  sleeping  quarters,  cat  sleeping 
quarters,  food  processing  plants  (edible  &  ined- 
ible), food  processing  storage  areas  (including 
cereal  processing  mills,  cereal  storage  areas  & 
flour  mills),  mausoleums,  mushroom  house  & 
equipment  treatment,  transportation  vehicles, 
empty  peanut  warehouses 

002217-00676 

Casoron  SOW  Dich 

lobenil  Herbicide 

Dichlobenil 

Citrus,  nuts  other  than  filberts,  figs,  mango,  al- 
falfa, avocado,  forestry  uses,  aquatic  food  uses 
(lakes/ponds/reservoirs),  drainage  systems, 
sewage  systems 

002217-00679 

1  Acme  Norosac  1 
cide 

OG  Dichlobenil  Herbi- 

Dichlot)enil 

Citms,  nuts  other  that  filberts,  figs,  mango,  alfalfa, 
avocado,  forestry  uses,  aquatic  food  uses 
(lakes/ponds/reservoirs),  drainage  systems, 
sewage  systems 

003125-00449 

DYLOX  80  SP  Nur 

sery  Insecticide 

Trichlorlon 

Turf  (sod  farm)  use 

003772-00032 

Garden  Rotenone 

Dust 

Rotenone 

All  food  uses 

005440-00113 

Cardinal  Food  Plar 

t  5-1  Insecticide 

Piperonyl  butoxide;  Pyrethrins 

Mushroom  production  &  processing 

0(»440-00115 

Cardinal  25-5  Inse 

cticide 

Piperonyl  butoxide;  Pyrethrins 

Mushroom  productnn  &  processing 

006458-00001 

Cube  Powder 

Rotenone 

Terrestrial  crop  uses 

006458-00005 

Cube  Extract 

Rotenone 

Terrestrial  crop  uses 

007501-00054 

Terrador  Super  X 
ite 

20-5  Dust  w/Graph- 

Pentachloronitrobenzene 

Sugar  beet  use 

Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations — Continued 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

008590-00487 

Agway  25%  Methoxychlor  Spray 

Methoxychlor 

Cranbemes,  mosquito  control  (outdoors  only), 
yards.  patk)s,  p»cnic  areas 

011540-00001 

ULD  BP-300  Insectickle 

^^Octyl  bicydophep  tene 
dicartwximide;  Piperonyl 
butoxkle;  Pyrethrins 

Greenhouses  &  horticuttural  nursenes 

011540-00009 

ULD  BP-100  Insecticide 

^K)ctyl  brcyctoheptene 
dkarboximkle;  Piperonyl 
twjtoxide;  Pyrethnns 

Greenhouses  &  horticultural  nursenes 

011540-00013 

ULD  BP-50  Insectickle 

Piperonyl  butoxkle;  Pyrethrins 

Greenhouses  &  horticultural  nurseries 

011715-00158 

Magic  Guard  with  Rotenone  & 
Pyrethrins 

Pyrethrins 

Terrestnal  crop  uses 

011715-00164 

Fire  Ant  Insectickle  with  Rotenone 

Rotenone 

Terrestrial  crop  uses 

019713-00027 

Drexel  Methoxychlor  Technkal 

Mettraxychkx 

Agncultural  premises,  farm  buiklings.  gram  stor- 
age bms,  mushroom  houses,  etevator  tunnels, 
gallery  fkxxs,  headhouse,  peanut  warehouses, 
freight  cars,  grain  trucks,  ships'  hokte,  mosquito 
breeding  areas,  alfatla,  cowpeas,  forage  crops 

019713-00032 

Drexel  Methoxychtor  50  WP 

Methoxychkx 

Grasses  &  legumes,  farm  t>uik1ir>gs,  grain  storage 
bins.  crant)en1es,  fieW  &  forage  crops,  farm 
t>kigs.  grain  storage  b«ns 

019713-00034 

Drexel  Methoxychlor  2EC 

Methoxychlor 

Forage  crops,  agricultural  premises,  farm  txjikl- 
ings,  grain  storage  bins,  alfalfa,  cowpeas.  for- 
age grasses,  cranbemes,  mosquito  control 

019713-00118 

Drexel  Methoxychlor  4L 

Methoxychkx 

Farm  buildings,  mushroom  houses,  grain  storage 
bins,  elevator  tunnels,  gallery  tkxx,  headhouse, 
peanut  warehouses,  freight  cars,  grain  totcks. 
ships'  hold,  mosqurto  breeding  areas,  kxage  & 
fiekj  crops,  peanuts,  soytteans,  contact  &  space 
spray  for  flies 

028293-00014 

Unk»m  Flea  &  Tick  Powder  for  Dogs  & 
Cats  #3 

Methoxychlor 

Pet  bedding  use 

028293-00102 

Unicom  Flea  &  Tick  Powder  1 

Methoxychkx- 

Pet  bedding  use 

034704-00738 

Casoron  G-4  Herbkade 

Dchtobenil 

Nectannes,  peaches,  plums,  prunes 

067760-00002 

Cheminova  Malathk>n-Methoxychlor 
Spray 

Methoxychlor           

Mosquito  control  uses 

The  following  Table  2  includes  the  names  and  addresses  of  record   for  all   registrants  of  the   products   in   Table 
1,  in  sequence  by  EPA  company  number. 

TABLE  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000299 
000432 
000572 
000655 
000769 
000869 
002217 
003125 
003772 
005440 
006458 
007501 
008590 
011540 


Company  Name  and  Address 


C.J.  Martin  Co.,  606  West  Main  St.,  Nacogdoches,  TX  7S961. 

Agrevo  Environmental  Health,  95  Chestnut  RkJge  Rd.,  Montvale,  NJ  07645. 

Rockland  Corp.,  P.O.  Box  ,809,  West  CaWwell,  NJ  07006. 

Prentiss  Incorporated,  C.B.  2000  21  Vernon  St.,  Floral  Park,  NY  11001. 

SureCo,  Inc.,  10012  N.  Dale  Mabry,  Suite  221,  Tampa,  FL  33618. 

Green  Light  Co.,  P.O.  Box  17985,  San  Antonk),  TX  78217. 

PBI/Gordon  Corp.,  1217  W.  12th  St.,  P.O.  Box  4090,  Kansas  City,  MO  64101. 

Bayer  Corp.,  P.O.  Box  4913.  8400  Hawthorn  Rd.,  Kansas  City,  MO  64120. 

Eari  May  Seed  &  Nursery  Co.,  208  N.  Elm  Street,  Shenandoah,  IA  51603. 

Cardinal  Chemical  Co.,  1233  E.  Beamer  St.,  Suite  G,  Woodland,  CA  95776. 

Foreign  Domestic  Chemical  Corp.,  95  Chestnut  Ridge  Road.  Montvale,  NJ  07645. 

Gustafson,  Inc.,  P.O.  Box  660065,  Dallas,  TX  75266. 

Agway  Inc.,  Agriculture  Group,  P.O.  Box  4741,  Syracuse,  NY  13221. 

Mk:ro-Gen  Equipment  Corp.,  10700  Sentinel  Dr.,  San  Antonio,  TX  78217. 
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Table  2.  —  registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


Com- 
pany No. 


011715 
019713 
028293 
034704 
067760 


Company  Name  and  Address 


Speer  Products,  P.O.  Box  18993.  Memphis,  TN  38181. 
Drexel  Chemicai  Co..  1700  Channel  Ave.,  P.O.  Box  13327.  Memphis.  TN  38113. 
Unicom  Laboratories,  13535  Feather  Sound  Drive,  Suite  400,  Clearwater.  FL  34622. 
Platte  Chemical  Co..  419  18ih  Street.  P.O.  Box  667.  Greeley.  CO  80632. 
Cheminova,  Inc.,  Oak  Hill  Park.  1700  Route  23.  Suite  210.  Wayne.  NJ  07470. 


m.  Kxiating  Stocks  Proyisioiu 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  imder  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects  ' 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  February  1, 1996. 

Frank  Sanders, 

Director,  Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  g6-«027  Filed  2-27-96;  8:45  am] 
MIHKl  COOC 


[PFM1;  FRL-4992-8] 

Aspergillus  Flavus  isolate  AF36; 
Notice  of  Rling  of  Pesticide  Petition 


agency:  Environmental  Protection 
Agency  (EPA). 

ACTION.  Notice. 


SUMHARY:  EPA  has  received  from  the 
Interregional  Research  Project  No.  4  (IR- 
4)  a  petition  (PP  5E4575)  to  establish  an 
exemption  from  the  reqmrement  of  a 
temporary  tolerance  for  the  microbial 
pesticide  Aspergillus  flavus  AF36.  non- 
aflatoxin  producing  strain,  in  or  on  all 
raw  agricultxual  commodities.  EPA 
considers  the  petition  to  be  of  regional 
and  national  significance. 
DATES:  Comments  must  be  submitted 
March  29, 1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
operations  Division  (7506C).  office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
Information  submitted  and  any 
comment(s)  concerning  this  notice  may 


be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4:30  p.m..  Monday  through 
Fnday,  excluding  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF641].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shanaz  Bacchus,  Biopesticides 
and  Pollution  Prevention  Division 
(7501 W)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
5th  Floor,  CS  #1.  2805  Jefferson  Davis 
■Hwy..  Arlington,  VA  22202,  {703)-308- 
8097:  e-mail:  hollis.linda@epamail.epa. 
gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  the  IR-4,  New  Jersey  Agncultiiral 
Experiment  Station,  P.O.  Box  231,  New 
Brunswick.  NJ  08903-0231,  a  notice  of 


filing  under  section  408  of  the  Federal 
Food  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a)  for  pesticide  petition  (PP)  5E4575 
to  amend  40  CFR  part  180  to  establish 
an  exemption  &t)m  the  requirement  of  a 
temporary  tolerance  for  the  microbial 
pesticide  Aspergillus  flavus  isolate 
AF36  in  or  on  all  raw  agricultural 
commodities. 

This  petition  (PP  5E4575)  is 
associated  with  an  appUcation  for  an 
Experimental  Use  Permit  (69224-EUP- 
R).  The  application  was  filed  on  behalf 
of  the  Agricultural  Research  Service,  U. 
S.  Department  of  Agriculture,  1100 
Robert  E.  Lee  Boulevard,  P.  O.  Box 
19687,  New  Orleans,  LA.  70179-0687. 
The  use  of  the  atoxigenic  strain  of 
Aspergillus  flavus  AF36  in  the  proposed 
maimer  is  intended  to  prevent  aflatoxin 
contamination  of  cottonseed  by 
competitively  excluding  aflatoxin 
producing  strains  from  infecting  treated 
crop.  The  microbial  pesticide  is  to  be 
apphed  at  10  pounds  per  acre  to  1,120 
acres  of  commercial  cotton  fields  in 
Yuma  Coimty,  Arizona,  over  a  3  year 
period.  There  will  be  one  application 
per  crop.  Details  of  the  EUP  program  are 
available  in  the  Federal  Register  notice 
of69224-EUP-R. 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number 
[PF641]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  hohdays.  The  pubhc 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epaniail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
conunents  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pestcides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated  /February  16. 1996. 

Janet  L.  Andersen, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  9&-4520  Filed  2-27-96;  8:45  am] 
BiLUNO  CODE  6Bafr-60-F 


[OPP-1 80996;  FRL  5350-3] 

CartMfuran;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  flowable  Carbofuran 
(Furadan  4F  Insecticide/Nematicide) 
(EPA  Reg.  No.  279-2876)  to  treat  up  to 
1.8  million  acres  of  cotton  to  control 
cotton  aphids.  The  Applicant  proposes 
the  use  of  a  chemical  which  has  been 
the  subject  of  a  Special  Review  within 
EPA's  Office  of  Pesticide  Programs,  and 
the  proposed  use  could  pose  a  risk 
similar  to  the  risk  assessed  by  EPA 
under  the  Special  Review  of  granular 
carbofuran.  Therefore,  in  accordance 
with  40  CFR  166.24,  EPA  is  soUciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  March  14, 1996. 


ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180996."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  1X2  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Cr>'stal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electjonic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-180996].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  docimient. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  30ft-8327;  e-mail: 
deegan.dave@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
fixjm  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 


conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  carbofuran  on 
cotton  to  control  aphids.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  Applicant  asserts  that  the  state  of 
Texas  is  likely  to  experience  a  non- 
routine  infestation  of  aphids  during  the 
1996  cotton  growing  season,  which 
would  result  in  significant  economic 
losses  without  the  use  of  flowable 
carbofuran.  The  applicant  also  details  a 
use  program  designed  to  minimize  risks 
to  pesticide  handlers  and  applicators, 
non-target  organisms  (both  Federally 
listed  endangered  species,  and  non- 
listed  species),  and  to  reduce  the 
possibiUty  of  drift  and  runoff.  This  use 
of  carbofuran  was  granted  in  1995  to 
Texas.  Mississippi.  Oklahoma,  and 
California,  and  included  measures  to 
minimize  risk  to  farm  workers  and  non- 
target  organisms,  and  requirements  for 
additional  monitoring  for  effects  on 
wildlife. 

The  applicant  proposes  to  make  one 
application  of  flowable  carbofuran  on 
young  cotton  (defined  as  six  true  leaves 
to  bloom)  at  the  rate  of  0.125  lb.  active 
ingredient  [(a.i.)]'(4  fluid  oz.)  in  a 
minimum  of  2  gallons  of  finished  spray 
per  acre  by  air,  or  10  gallons  of  finished 
spray  per  acre  by  ground  application, 
and  to  make  no  more  than  two 
applications  on  older  cotton  (bloom  to 
finish)  at  the  rate  of  0.25  lb.  a.i.  (8  fluid 
oz.)  in  a  minimum  of  2  gallons  of 
finished  spray  per  acre  by  air,  or  10 
gallons  of  finished  spray  per  acre  by 
ground  appUcation.  The  total  maximum 
proposed  use  during  the  1996  growing 
season  (March  1.  1996  until  September 
30,  1996)  in  Texas  would  be  0.625  lb 
a.i.  (20  fluid  oz.)  per  acre.  The  applicant 
proposes  that  the  maximum  acreage 
which  could  be  treated  under  the 
requested  exemption  would  be  18 
million  acres.  If  all  acres  were  treated  at 
the  maximum  proposed  rates,  then 
1,125,000  lbs.  a.i.  (281.250  gallons 
Furadan  4F  Insecticide/Nematicide) 
would  be  used. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  chemical 
(i.e.,  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  the  risk  assessed  by 
EPA  under  the  previous  Special  Review. 
Such  notice  provides  for  opportunity  for 
public  comment  on  the  application. 
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A  record  has  been  established  for  this 
notice  under  docliet  number  [OPP- 
180996]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch.  Field  Operations  Division 
(7506CJ,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  {>aper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Texas  Department  of  Agriculture. 

List  irf  Subjects 

Environmental  protection,  pesticides 
and  pests,  emergency  exemptions. 

Dated:  February  14. 1996. 

StapoBD  L.  JoDBson, 

Diiector,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc  96-4397  Filed  2-27-96;  8:45  ami 


P3PP-180991 ;  FRL  S34S-6] 

Ctilorfanypn  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
PubHc  Comment 

AGENCY:  Environr.iental  Protection 
Agency  (EPA). 
AcnON:  Notice. 


summary:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  chlorfenpyr  to  treat  up  to 
1.8  million  acres  of  cotton  to  control  the 
beet  armyworm  (BAW).  The  Applicant 
proposes  the  use  of  a  new  (unregistered) 
chemical.  Therefore,  in  accordance  with 
40  CFR  166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  14, 1996. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-1 80991,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-180991).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  oi»-all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  CoUantes,  Registration 
Division  (7505W),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway, 
Arlington,  VA.  (703)  308-8347;  e-mail: 
collantes.margarita@epamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
fi-om  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  chlorfenpyr  on 
cotton  to  control  beet  armyworm. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  pari  of  this 
request. 

According  to  the  Applicant,  three 
primary  factors  have  brought  about  this 
situation.  These  are:  (1)  the  resistance  to 
registered  alternative  pesticides  causing 
control  failures  when  these  products  are 
applied  on  cotton  to  control  BAW;  (2) 
the  weather  conditions  consisting  of 
mild  winters  and  unusually  dry  hot 
weather  were  conducive  to  a  BAW 
outbreak,  and  (3)  BAW  infesting  cotton 
in  unusually  large  numbers.  The  yield 
losses  due  to  infestations  of  beet 
armyworms  in  cotton  on  a  field  by  field 
basis  have  ranged  from  0  percent  with 
light  populations  to  100  percent,  due  to 
the  crop  being  completely  devoured  or 
the  grower  abandoning  the  field. 
Combining  estimates  from  the  Texas 
Agricultural  Extension  Entomologists 
from  the  various  areas  of  infestation,  at 
least  40  percent  yield  losses  may  occur 
on  approximately  35  percent  of  the 
cotton  acreage  in  the  requested  sites. 
These  yield  losses  will  result  in 
significant  economic  losses  for  the 
cotton  producers. 

Under  the  proposed  exemptions. 
Pirate  3SC  may  be  applied  no  more  than 
2  applications  during  the  growing 
season,  not  to  exceed  the  rate  of  0.4  lbs 
a.i.  (17.06  fluid  ozs.)  per  acre  using 
ground  or  aerial  equipment. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide),  [40  CFR  166.24  (a)(1).  Such 
noticej)rovides  for  opportunity  for 
public  comment  on  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
180991]  (including  comments  and  data 


submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132,  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper,  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Texas  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  pesticides 
and  pests,  emergency  exemptions. 

Dated:  February  9, 1996. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  96-4030  Filed  2-27-96;  8:45  am) 
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[OPP-1 80992;  FRL  5348-6] 

Chlorfenpyr;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  South 


Carolina  Department  of  Fertilizer  and 
Pesticide  Control  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticide 
chlorfenpyr  to  treat  iip  to  150.000  acres 
of  cotton  to  control  the  beet  armyworm 
(BAW).  The  Applicant  proposes  the  use 
of  a  new  (unregistered)  chemical. 
Therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  14,  1996. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180992,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-1809921.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  CoUantes,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency.  401  M  St..  SW..  Washington. 
IX;  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway, 
Arlington.  VA.  (703)  30H-HM7:  e-mail: 
collantes.margarita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  18  of  the  Federal  Insecti<;ide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  her  discretion,  exempt  a  slate  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  chlorfenpyr  on 
cotton  to  control  beet  armyworm. 
Information  in  aa:ordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

According  to  the  Applicant,  this 
request  is  based  on  the  history  of  lieet 
armyworm  infestations  throughout 
South  Carolina  in  past  years  and  the 
economic  losses  suffered  as  a  result  of 
those  outbreaks.  Typically,  those 
outbreaks  have  occurred  in  late  planted 
cotton  (late  May  and  June  planting 
dates).  Research  has  shown  that  (olton 
planted  after  May  15  will  generally 
suffer  a  significant  yield  reduction 
compared  with  earlier  planted  cotton 

Under  the  proposed  exemptions. 
Pirate  3SC  may  be  applied  at  the  rate  of 
0.4  lbs  a.i.  (17.06  Huid  ozs.)  per  a(.re 
using  ground  or  aerial  equipment. 
Product  may  be  applied  no  more  than  2 
applications  during  the  growing  season 
(not  to  exceed  0.4  lbs  a.i.  per  acre). 
'  This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  ol 
receipt  of  an  application  for  a  spec  ific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide),  140CFR  166.24  (a)(1).  Such 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 

A  record  has  been  esfablislied  for  this 
notice  under  docket  number  lOFP- 
1809921  (including  comments  and  d.ita 
submitted  electronically  as  described 
below).  A  public  version  of  this  re<;ord. 
including  printed,  paper  versions  of 
electronic  comments,  vvluch  does  not 
include  any  information  claimed  as  (31 
is  available  for  inspection  from  8  am  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C).  Offit  e  of  Pestii  ide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #1!.  1921  Jefferson  Davis 
Highway,  .Arlington,  V.\. 
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Qectronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Metrtronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
ofencrrotion. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
conunents  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
documoit.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  al^comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
South  Carolina  I>epartment  of  Fertilizer 
and  Pesticide  Control. 

Lilt  of  Subjects 

Environmental  protection,  pesticides 
and  pests,  emergency  exemptions. 

Dated:  February  2, 1996. 

Staplwo  L.  Joiuuoii, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

{FR  Doc  96-4026  Filed  2-27-96;  8:45  am] 
MJJNQ  COOK  mo  ao  r  i 


(PP  3G4263nr685;  FRL  5348^] 

npronll;  Renewal  of  a  Temporary 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA).  | 

action:  Notice. 

SUMMARY:  EPA  has  renewed  a  temporary 
tolerance  for  combined  residues  of  the 
insecticide  fipronil  or  its  metabolites  in 
or  on  the  raw  agricultural  commodity 
field  com  grain  at  0.02  parts  per  million 
(ppm). 

DATES:  This  temporary  tolerance  expires 
March  28, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Keigwin,  Product 
Manager  (PM)  10,  Registration  Division 
(7505C),.Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  210,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703)  305- 


6788;  e-mail: 
keigwin.richard@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  May  17,  1995  (60  FR  26434), 
stating  that  a  temporary  tolerance  had 
been  established  for  combined  residues 
of  the  insecticide  fipronil  (5-amino-3- 
cy  ano- 1  -( 2 ,6-dichloro-4- 
trifluoromethylphenyl)-4- 
trifluoromethylsulphinyl  pyrazole)  or  its 
metabolites  MB  46136  (5-amino-3- 
cy  ano- 1  -  ( 2 ,6-dichloro-4- 
trifluoromethylphenyl)-4- 
trifluoromethylsulphonyl  pyrazole)  or 
MB  45950  (5-amino-3-cyano-l-{2,6- 
dichloro-4-trifluoromethylphenyl)-4- 
trifluoromethylthiopyrazole)  in  or  on 
the  raw  agricultural  commodity  field 
com  grain  at  0.02  parts  per  million 
(ppm).  This  tolerance  is  renewed  in 
response  to  a  request  dated  November 
15. 1995,  to  extend  Pesticide  Petition 
(PP)  3G4263,  submitted  by  Rhone 
Poulenc  AG  Company,  P.O.  Box  12014, 
2  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709-2014. 

The  company  has  requested  a  1-year 
renewal  of  a  temporary  tolerance  for 
residues  of  the  insecticide  to  permit  the 
continued  marketing  of  the  above  raw 
agricultiu^l  commodity  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  264-EUP-95, 
which  is  being  renewed  tuider  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone  Poulenc  AG  Company  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  March  28, 
1997.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodity  after  this 
expiration  date  will  not  be  considered 


actionable  if  the  pesticide  is  legally 
appUed  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Piursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
jegulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  3468(i). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  2, 1996. 

Stephrai  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  9&-4025  Filed  2-27-96;  8:45  am] 
BILLMaCOOE  WM-SO^ 


[PF644;  PRL-«347-e] 

Exemption  From  the  Requirement  of 
Temporary  Tolerances  for  Trichodex 
(or  ABG-8007) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Receipt  of  Petition. 

summary:  EPA  has  received  a  petition 
(PP  6G4622)  for  an  exemption  from  the 
requirement  of  temporary  tolerances  in 
or  on  all  raw  agricultural  commodities 
which  have  been  treated  with  Trichodex 
(or  ABG-8007).  This  petition  is 
associated  with  a  request  for  an 
Experimental  Use  Permit  (11678-EUP- 
R)  for  the  subject  pesticide,  and  is 
considered  to  be  of  regional  and/or 
national  significance. 
DATES:  Written  comments  should  be 
submitted  to  EPA  by  March  29, 1996. 
ADDRESSES:  By  mail,  comments  should 
be  forwarded  to  Pubfic  Response  and 


Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20460. 

Information  submitted  as  a  comment 
concerning  this  document  may  he 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
containCBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  at  the  address  and  hours 
given  above. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF644].  No  CBI  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Library. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington  DC  20460. 
Office  location  and  telephone  number: 
5th  Floor,  CS  #1,  2805  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-308-8097; 
e-mail: 

bacchus.shanaz@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

PP  6G4622.  This  notice  announces 
that  EPA  has  received  from  Makhteshim 
Chemical  Works  Ltd.,  c/o  Makhteshim- 
Agan  of  North  America  Inc.,  551  Fifth 
Avenue.  Suite  1100.  New  York,  NY 
10176,  a  notice  of  filing  under  .section 
408  of  the  Federal  Food  Dmg  and 
Cosmetic  Act  (21  (U.S.C.  346a)  for 
pesticide  petition  (PP)  6G4622  to  amend 
40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  for  the  microbial 
pesticide  Trichodex  in  or  on  all  raw 
agricultural  commodities.  This 
microbial  pesticide  is  also  referred  to  as 
ABG-8007.  It  contains  dried 


fermentation  solids  and  solubles 
resulting  from  fermentation  of 
Trichoderma  harzianum  isolate  T-39, 
containing  T-39  fungus  propagules  as 
either  conidia  or  mycelia.  The  petition 
is  associated  with  an  application  for  an 
Experimental  Use  Permit  (11678-EUP- 
R)  for  a  2-year  non-crop  destruct 
program. 

A  record  has  been  established  for  this 
notice  of  receipt  under  docket  number 
[PF644I  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
receipt,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  mintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  subjects 

Environmental  protection.  Temporary 
tolerances.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  12,  1996. 

Janet  L.  Andersen, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(PR  Doc.  9&-4521  Filed  2-27-96:  8:45  ami 
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[FRL-6431-4] 

PCBs:  Cancer  Dose-Response 
Assessment  and  Application  to 
Environmental  Mixtures 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  a  report  titled,  P(3Bs' 
Cancer  Dose-Response  Assessment  and 
Assessment  and  Application  to 
Environmental  Mixtures,  External 
Review  Draft.  (EPA/ri00/P-96/0()lA) 
The  National  Center  for  Environmentnl 
Assessment  (NCEA)  of  the  Office  of 
Research  and  Development  developed 
this  report,  which  is  an  external  draft  for 
review  purposes  only  and  does  not 
constitute  U.S  Environmental 
Profef:tion  Agency  (EPA)  policy.  The 
report  will  not  have  official  status  or 
receive  clearance  as  an  EPA  document 
until  after  peer  review  has  taken  place. 
The  dot:ument  is  being  made  available 
at  this  time  bec:ause  of  public  interest  in 
PCBs. 

ADDRESSES:  The  document  will  be 
available  on  the  Internet  at  http:// 
www.epa.gov/docs/ORD  or  for  purchase 
from  the  National  Te<;hnical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161;  telephone  70.3- 
487-4650;  facsimile  703-321-8547.  The 
NTIS  order  number  is  PB96-140603;  the 
price  is  $19.50  for  paper  and  $9.00  for 
microfiche.  Copies  will  be  available  for 
inspection  at  the  EPA  libraries.  The  ¥.V.\ 
Headquarters  Librarv  is  located  at  401  M 
Street,  S.VV..  Washington.  DC;  the 
library  is  open  Monday  through  Friday 
between  10  a.m.  and  2  p.m.,  except  for 
Federal  holidays.  Unfortunately,  due  to 
budget  restrictions,  printed  copies  of  the 
document  are  not  available  from  the 
National  Center  for  Environmental 
Assessment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jim  Cogliano,  National  Center  for 
Environmental  Assessment/Washington 
Office  (8602).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S.W., 
Washington  DC  20460.  Telephone:  202- 
260-3830:  facsimile:  202-260-3803;  E- 
mail:  cogliano.jim@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  draft 
report  updates  the  cancer  dose-response 
assessment  for  PCBs  and  shows  how 
information  on  toxicity,  disposition,  and 
environmental  processes  can  be 
considered  together  to  evaluate  health 
risks  from  PCB  mixtures  in  the 
environment.  Guidance  is  given  on 
applying  the  a.ssessment  to  environment 
mixtures,  different  exposure  routes, 
partial  lifetime  exposure,  and  mixtures 
containing  dioxin-like  compounds.  In 
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the  Spring,  the  Agency  will  convene  an 
external  peer-review  panel  for  a 
woric^op  that  will  be  announced  in  the 
Federal  Regisln-.  After  the  peer  review 
workshop.  EPA  will  incorporate  the 
panel's  comments  and  issue  a  final 
report.  The  expected  date  for  the  final 
report  is  September  1, 1996.  At  the  same 
time,  a  simunary  of  the  final  report  will 
be  loaded  onto  the  Agency's  on-line 
database,  the  Integrated  Risk 
Information  System  (IRIS).  j 

Dated-  February  16, 1996. 
Joeeph  K.  AJenaiKJer, 

Deputy  Msistant  Administrator  for  Research 

and  Development. 

IFR  Doc  96-4524  Filed  2-27-96;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 
Notic*  of  AgraemenKs)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  OfBce  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W..  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary.  Federal  Maritime 
Commission.  Washington,  D.C.  20573. 
within  10  days  after  the  date  of  the 
Federal  Regbter  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
section  560.602  and/or  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Conmiission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200972. 

Title:  Port  of  Houston/Transportacion 
Maritime.  S.A.  de  CV./Hapag-Lloyd 
Joint  Terminal  Services  Contract. 

Parties:  Port  of  Houston  ("Port"), 
Transportadon  Maritime,  S.A.  de  C.V. 
("TMM").  Hapag-Uoyd  (America),  Inc. 
("HL"). 

Filing  Agent:  Martha  T.  Williams. 
Esquire,  Port  of  Houston  Authority,  P.O. 
Box  2562,  Houston,  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
permits  TMM  and  IUj  to  perform  freight 
handling  services  at  the  port's  Fentress 


Bracewell  Harbours  Cut  Terminal.  The 
term  of  the  Agreement  expires 
November  30, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  23. 1996. 
Joseph  C.  Polking, 
Secretory. 
IFR  Doc.  96-^562  Filed  2-27-96;  8:45  am] 
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Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-011528. 

Title:  Japan/United  States  Eastbound 
Freight  Conference. 

Parties:  American  President  Lines, 
Ltd..  Hapag-Lloyd  AG,  Kawasaki  Kisen 
Kaisha,Ltd.,  Mitsui  O.S.K.  Lines.  Ltd.. 
A.P.  MoUer-Maersk  Line.  Nedlloyd 
Lijnen  B.V.,  Neptune  Orient  Lines 
Limited.  Nippon  Yusen  Kaisha.  Orient 
Overseas  Container  Line  (U.S.A.).  Inc.. 
Sea-Land  Service,  Inc.,  and  Wilhelmsen 
Lines  A/S. 

Synopsis:  The  proposed  Agreement 
combines  the  services  of  three  existing 
Conferences  into  one  {(1)  F.M.C. 
Agreement  No.  202-000150,  Trans- 
Pacific  Freight  Conference  of  Japan;  (2) 
F.M.C.  Agreement  No.  202-003103, 
Japan-Atlantic  and  Gulf  Freight 
Conference;  and  (3)  F.M.C.  Agreement 
No.  202-008190,  Japan-Puerto  Rico  and 
Virgin  Islands  Freight  Conference)  in 
the  trade  from  ports  in  Japan  to  U.S. 
Pacific.  Atlantic  and  Gulf  Coast  ports 
and  points  (including  Hawaii  and 
Alaska)  and  ports  in  Puerto  Rico  and  the 
U.S.  Virgin  Islands,  and  inland  and 
coastal  points  via  such  ports. 

Agreement  No.:  232-011529. 

Title:  Thompson  Shipping  Co.  Ltd./ 
Kirk  Freight  Line.  Ltd.  Space  Charter 
and  Sailing  Agreement. 


Parties:  Thompson  Shipping  Co.  Ltd. 
("TSC"),  Kirk  Freight  Line.  Ltd. 
("KFL"). 

Synopsis:  The  proposed  Agreement 
permits  KFL  to  charter  space  on  TSC's 
vessels  and  to  rationaUze  sailings  in  the 
trade  between  Miami.  Florida  and  the 
Grand  Cayman  Islands. 

By  Oder  of  the  Federal  Maritime 
Commission. 

Dated:  February  23. 1996. 
Joiteph  C  Polking. 
Secretary. 

[FR  Doc.  96-4563  Filed  2-27-96;  8:45  am] 
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Ocean  Freight  Forwaitief  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  D.C.  20573. 
Trans  World  Shipments.  Inc.,  8257  NW 

56th  Street,  Miami.  FL  33166. 

Officers:  Paulo  C.  Pacheco,  President, 

Nathan  P.  Wannemacher,  Vice 

President. 
All  Transport  tac,  6510  N.W.  84th 

Avenue,  Miami,  FL  33166.  Officer: 

Maria  Lynet  Lopez,  President. 

Dated:  February  23, 1996. 
Joseph  C  Polking. 
Secretaiy. 

[FR  Doc.  96-4478  Filed  2-27-96;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

First  Citizens  Bancorp,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company  and  their  subsidiaries. 
The  factors  that  are  considered  in  acting 
on  the  applications  are  set  forth  in 
section  8(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
22.  1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Citizens  Bancorp,  Cleveland, 
Tennessee;  to  acquire  100  percent  of  the 
voting  shares  of  The  Home  Bank  of 
Tennessee,  Maryville.  Tennessee  (in 
organization). 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Aspen  Bancshares,  Inc.,  Aspen, 
Colorado;  to  acquire  100  percent  of  the 
voting  shares  of  Val  Cor  Bancorporation. 
Inc..  Cortez,  Colorado,  and  thereby 
indirectly  acquire  Valley  National  Bank 
of  Cortez.  Cortez,'  Colorado. 

2.  CB  Holding  Company,  Edmond. 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  up  to  80  percent 
of  the  voting  shares  of  P.N.B.  Financial 
Corporation,  Kingfisher,  Oklalioma, 
parent  of  Peoples  National  Bank  of 
Kingfisher.  Kingfisher.  Oklahoma,  and 
First  Bank  of  Heimessey.  Hermessey. 
Oklahoma,  and  at  least  66.9  percent  of 
the  voting  shares  of  City  Bank, 
Weatherford,  Oklahoma. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200    . 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Bastrop  Bancshares.  Inc.,  Bastrop, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bastrop  Holdings, 
Inc.,  Wilmington.  Delaware,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Bastrop,  Bastrop.  Texas. 

In  connection  with  this  application, 
Bastrop  Holdings,  Inc.,  Wilmington. 
Delaware,  also  has  applied  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Bastrop.  Bastrop, 
Texas. 


2.  The  Caddo  Financial  Corporation, 
Caddo  Mills,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  State 
National  Bank  of  Caddo  Mills,  Caddo 
Mills,  Texas. 

3.  First  National  Monahans 
Bancshares,  Inc.,  Monahans,  Texas;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Monahans  Delaware  Financial 
Corporation,  Dover,  Delaware,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Monahans.  Monahans.  Texas. 

In  connection  with  this  application, 
Monahans  Delaware  Financial 
Corporation,  Dover,  Delaware;  also  has 
applied  to  become  a  bank  holding 
company  by  acquiringlOO  percent  of 
the  voting  shares  of  First  National  Bank 
of  Monahans,  Monahans,  Texas. 

4.  Star  Bancshares,  Inc.,  Austin, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Star  Bancshares  of 
Nevada.  Inc.,  Carson  City,  Nevada,  and 
thereby  indirectly  acquire  First  State 
Bank,  Austin.  Texas. 

In  connection  with  this  application. 
Star  Bancshares  of  Nevada,  Inc.,  Carson 
City,  Nevada;  also  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  State  Bank,  Austin, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  22, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-4447  Filed  2-27-96;  8:45  am] 
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George  Mason  Bankshares,  Inc..  et  al.; 
Formations  of,  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nont>anking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company  and 
their  subsidiaries.  The  listed  companies 
have  also  applied  under  §  225.23(a)(2) 
of  Regulation  Y  (12  CFR  225.23(a)(2))  for 
the  Board's  approval  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  § 
225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  V  as 
closely  related  to  banking  and 


permissible  for  bank  holding 
companies,  or  to  engage  in  such  an 
activity.  Unless  otherwise  noted,  these 
activities  will  be  conducted  throughout 
the  United  States. 

The  applications  are  available  lor 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoun:es, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accom{janied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  22, 
1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr.,  Senior- 
Vice  President)" 701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  George  Mason  Bankshares.  Inc., 
Fairfax,  Virginia;  and  Mason  Holding 
Corporation,  Fairfax,  Virginia:  to  acquire 
100  percent  of  the  voting  shares  of  The 
Palmer  National  Bancorp.  Inc.. 
Washington,  D.C.  and  thereby 
indirectly  acquire  The  Palmer  National 
Bank,  Washington.  D.C. 

In  connection  with  this  application. 
Applicants  also  have  applied  to  acquire 
Palmer  National  Mortgage,  Inc., 
Rockville.  Mar\land,  and  thereby 
indirectly  acquire  in  making,  acquiring, 
or  servicing  loans  or  other  extensions  of 
credit  for  the  company's  account  or  for 
the  account  of  others,  pursuant  to  ^ 
225.25(b)(1)  of  the  Boards  Regulation  V 

In  addition.  Mason  Holding 
Corporation,  Fairfax.  Virginia,  also  has 
applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Palmer 
National  Bancorp.  Inc..  Washington. 
DC.  and  thereby  itidirei  fly  acquire  The 
Palmer  National  Bank.  Washington,  D.C. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  February  22, 1996. 
Jemifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  9&-4448  Filed  2-27-96;  8:45  am] 
I  COM  •SIO-OI-F 


Woodforwt  Bancshares,  Inc.;  Notice  to 
Engage  in  Nonbanking  Activities 

Woodforest  Bancshares,  Inc., 
Houston,  Texas  (Notificant),  has  given 
notice  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  to  acquire  Mutual  Money 
Investments,  Inc.  (d/b/a  Tri-Star 
Financial),  Houston,  Texas  (Company). 
and  thereby  engage  in  providing 
securities  brokerage  services  pursuant  to 
§  225.25(b)(15)  of  Regulation  Y  (12  CFR 
225.25(b)(15))  and  data  processing 
services  piusuant  to  §  225.25(b)(7)  of 
Regulation  Y  (12  CFR  225.25(b)(7)). 
Notificant  also  proposes  to  act  through 
Company  as  a  riskless  principal  in  the 
purchase  and  sale  of  all  types  of 
securities  on  the  order  of  investors.  This 
activity  has  previously  been  determined 
by  Bomd  Order  to  be  closely  related  to 
banking.  Notificant  proposes  to  engage 
in  the  prop>osed  activities  nationwide. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  12  U.S.C. 
1843(c)(8). 

Notificant  maintains  that  the  Board 
previously  has  determined  that-the 
proposed  activities  are  "so  closely 
related  to  banking  or  msmaging  or 
controlling  banks  as  to  be  proper 
incident  thereto."  The  Board  previously 
has  approved,  by  order,  the  proposed 
riskless  principal  activities,  and 
Notificant  has  stated  that  it  will  conduct 
these  activities  using  the  same  methods 
and  subject  to  the  prudential  limitations 
established  by  the  Board  in  its  previous 
orders.  See  J.P.  Morgan  &  Co. 
Incorporated,  76  Fed.  Res.  Bull.  26 


(1990);  Bankers  Trust  New  York 
Corporation.  75  Fed.  Res.  Bull.  829 
(1989). 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice,  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  March  13, 
1996.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  The  notice 
may  be  inspected  at  the  offices  of  the 
Board  of  Governors  or  the  Federal 
Reserve  Bank  of  Dallas. 

Board  of  Govefnors  of  the  Federal  Reserve 
System,  February  22,  1996. 
Jemiifer  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-4449  Filed  2-27-96:  8:45  am] 

BILLING  COOE  «210-01-F 


FEDERAL  TRADE  COIMIMISSION 

Paperwork  Reduction  Act  Approvals 

agency:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  of  Approvals  received 
from  the  Office  of  Management  and 
Budget  ("0MB")  under  the  Paperwork 
Reduction  Act  ("PRA"),  44  U.S.C. 
§§  3501-3520.  certain  "collections  of 
information"  contained  in  regulations 
issued  or  enforced  by  the  PTC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  W.  Crockett,  Attorney,  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  326-2453. 

SUPPLBMENTARY  INFORMATION:  The 
Federal  Trade  Commission  is  publishing 
a  list  of  its  current  control  numbers, 
approved  by  0MB,  for  collections  of 
information  contained  in  its  regulations 
and  in  four  Federal  Reserve  Board 
Regulations  that  the  Commission 
enforces.  This  Notice  fulfills  the 
requirements  for  the  "display"  of  these 
numbers  under  section  3512  of  the  PRA. 

Many  of  these  collections  of 
information  were  submitted  to  OMB  in 
August  1995  in  response  to  the  1995 
amendments  to  the  PRA,  which 
expanded  the  definition  of  "collection 
of  information"  to  include  "disclosures 
to  third  parties  or  the  public."  At  that 
time,  the  FTC  submitted  twenty-four 
rules  and  the  Commission's 
administrative  activities,  all  of  which 
are  reflected  below.  For  some  rules,  the 
FTC  modified  current  OMB  clearance  by 
revising  the  existing  estimates  of 
"burden"  to  include  provisions 
requiring  disclosures  to  consumers  or 
other  third  parties.  For  other  rules,  the 
FTC  sought  approval  for  disclosure 
requirements  that  did  not  have  a  current 
OMB  clearance.  For  ease  of  reference, 
this  list  also  includes  several  control 
numbers  that  the  Commission  has 
already  "displayed"  in  the  preamble 
that  accompanied  the  final  rule. 

The  Commission's  own  rules  are  all 
published  in  16  CFR.  The  Commission 
also  enforces  four  Federal  Reserve  Board 
Regulations:  Regulations  B,  E,  M,  and  Z, 
which  implement  respectively,  the 
Equal  Credit  Opportunity  Act,  15  U.S.C. 
1691  at  seq.;  the  Electronic  Fund 
Transfer  Act,  15  U.S.C.  1693  et  seq.;  the 
Consumer  Leasing  Act,  15  U.S.C.  1667 
et  seq.;  and  the  Truth-in-Lending  Act, 
15  U.S.C.  1601  et  seq.  These  regulations 
are  published  by  the  Federal  Reserve 
Board  in  Title  12  of  the  Code  of  Federal 
Regulations.  The  FTC  is  responsible  for 
publishing  only  the  control  numbers 
pertaining  to  those  provisions  in  the 
regulations  that  affect  non-bank 
creditors  and  lessors. 


Short  title 


Regulation  B  (Equal  Credit  Opportunity) 
Regulation  E  (Electronic  Fund  Transfer) 

Regulation  M  (Consumer  Leasing)  

Regulation  Z  (Truth-ln-Lendir>g)  


12  CFR 


Part  202 
Part  205 
Part  213 
Part  226 


OMB  Control 
No. 


3084-0087 
3084-0085 
3084-0086 
3084-0088 


Short  title 


Wool  Act  Regulations 

Fur  Act  Regulations 

Textile  Act  Regulations  

AppliarKe  Latieling  Rule  „ 

Fuel  Rating  Rule  

Smokeless  Tot)acco  Rule 

900  Number  Rule 

Attemative  Fuel  Rule 

Telemarketing  Rule  

Games  of  Chance  Rule 

Care  Lat)eling  Rule  „ 

Negative  Option  Plans  Rule 

Amplifier  Rule 

Mail  Order  Rule 

Franchise  Rule  

Funeral  Rule 

Used  Car  Rule 

R-Value  Rule  (Home  Insulation)  

Fair  Packaging  and  Labeling  Act  Regulatkvis  .. 

Conumer  Product  Warranty  Rule 

Pre-Sale  Availability  Rule 

Informal  Dispute  Settlement  Rule  

Rules  under  the  Hart-Scott-Rodino  Act 

FTC  Administratwe  and  Procurement  Activities 


16  CFR 


Part  300 

Part  301  

Part  303 

Part  305 

Part  306  

Part  307 

Part  308 

Part  309 

Part  310 

Part  419 

Part  423 

Part  425 

Part  432 

Part  435 

Part  436 

Part  453 

Part  455 

Part  460 

Part  500 

Part  701  

Part  702  

Part  703 

Part  801-803 

Part  Parts  1,  II,  and 
IV,  Part  III,  Sub- 
part I,  Part  901. 
FTC  Fomi  14. 


OMB  Control 
No. 


3084-0100 
3084-0099 
3084-0101 
3084-0069 
3084-0068 
3084-0082 
3084-0102 
3084-0094 
3084-0097 
3084-0067 
3084-0103 
3084-0104 
3084-0105 
3084-0106 
3084-0107 
3084-0025 
3084-0108 
3084-0109 
3084-0110 
3084-0111 
3084-0112 
3084-0113 
3084-0005 
3084-0047 


By  direction  of  the  Commission. 
[FR  Doc.  96-4561  Filed  2-27-96;  8:45  am] 
BILUNG  COOE  6750-01-M 


DEPARUMENT  OF  HEALTH  ANp 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95N-0280] 

Fredrick  Jay  Shainfeld;  Debarment 
Order 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Ehr.  Fredrick  Shainfeld  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finding  that  Dr. 
Shainfeld  was  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product;  and 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Dr.  Shainfeld  has 
notified  FDA  that  he  acquiesces  to 
debarment  and,  therefore,  has  waived 
his  opportimity  for  a  hearing  concerning 
this  action. 
EFFECTIVE  DATE:  March  10, 1995. 


ADDRESSES:  Application  for  termination 

of  debarment  to  the  Dockets 

Mariagement  Branch  (HFA-305).  Food 

and  Drug  Administration,  12420 

Parklawn  Dr., 

rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamar  S.  Nordenberg,  Center  for  Drug 

Evaluation  and  Research  (HFD-7),  Food 

and  Drug  Administration,  7500  Standish 

PI.,  Rockville,  MD  20855.  301-594- 

2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Dr.  Fredrick  Shainfeld,  a  former 
senior  vice  president  of  Technical  and 
Regulatory  Affairs  and  New  Product 
Development  at  Halsey  Drug  Co. 
(Halsey),  was  sentenced  on  January  6, 
1995,  pursuant  to  a  guilty  plea,  for 
obstruction  of  an  agency  proceeding,  a 
Federal  felony  under  18  U.S.C.  1505. 
The  basis  for  this  conviction  was  as 
follows: 

Dr.  Shainfeld,  in  his  capacity  as 
senior  vice  president  for  Technical  and 
Regulatory  Affairs  and  New  Product 
Development,  supervised  Halsey's 
regulatory  filings  to  FDA.  Diuing  a  1989 
FDA  establishment  inspection  of 
Halsey,  Dr.  Shainfeld  and  other 
members  of  Halsey's  upper  management 
provided  FDA  inspectors  with  a 
falsified  raw  material  inventory  card  for 
Fenoprofen  Calcium. 

Dr.  Shainfeld  knew  that  the  raw 
material  card  falsely  stated  that  Halsey 
had  received  50  kilograms  of 


Fenoprofen  Calcium  on  September  11. 
1987,  when  in  fact  Halsey  had  received 
half  that  amount,  and  Dr.  Shainfeld 
knew  that  the  purpose  of  the 
falsification  was  to  conceal  from  FDA 
that  Halsey  did  not  have  enough  raw 
material  to  manufacture  its  pilot  batches 
in  the  sizes  represented  in  abbreviated 
new  drug  applications  (ANDA's)  for  the 
generic  drug  product  Fenoprofen 
Calcium. 

Dr.  Shainfeld  is  subject  to  debarment 
■  based  on  a  finding,  under  section 
306(a)(2)  of  the  act  (21  U.S.C. 
335a(a)(2)),  that  he  was  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development,  approval, 
and  regulation  of  a  drug  product 

The  purpose  of  the  falsification  of  the 
raw  material  inventor\'  cards  for 
Fenoprofen  Calcium  was  to  conceal 
from  FDA  the  fact  that  Halsey  did  not 
have  enough  raw  material  to 
manufacture  its  pilot  batches  in  the 
sizes  represented  in  the  product's 
ANDA's.  The  falsification  relates  to  the 
development  or  approval  of  a  drug 
product  because  FDA  makes  its 
decisions  whether  to  approve  a  product 
based  on  the  information  in  the 
ANDA's.  If  the  pilot  batches  were  not 
manufactured  in  the  sizes  represented 
in  the  ANDA's,  FDA  made  its  approval 
decisions  based  on  erroneous 
information. 

The  falsification  of  the  raw  material 
inventory  cards  relates  to  the  regulation 
of  drug  products  because  FDA's 
regulatory  decisions  about  Halsey  drug 
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products  may  have  been  afiiected  by  the 
conduct. 

In  a  letter  received  by  FDA  on  March 
10. 1995.  Dr.  Shainfald  notified  FDA  of 
his  acquiescence  to  debarment,  as 
provided  for  in  section  306(c)(2)(B)  of 
the  act.  A  person  subject  to  debarment 
is  entitled  to  an  opportunity  for  an 
agency  hearing  on  disputed  issues  of 
material  fact  imder  section  306(i)  of  the 
act.  but  by  acquiescing  to  debarment, 
Dr.  Siainfeld  waived  his  opportunity 
for  a  hearing  and  any  contentions 
concerning  his  debarment.  i 

n.  FlndiiigB  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
him  (21  CFR  5.20),  finds  that  Dr. 
Fredrick  Shainfeld  has  been  convicted 
of  a  felony  imder  Federal  law  for 
conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product  (21  U.S.C.  335a(a)(2)(A)); 
and  (2)  relating  to  the  regulation  of  a 
drug  product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings 
and  based  on  his  notification  of 
acquiescence.  Dr.  Fredrick  Shainfeld  is 
permanently  debarred  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  under  section  505,  507,  512, 
or  802  of  the  act  (21  U.S.C.  355.  357, 
360b.  or  382},  or  under  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262],  eSiective  March  10, 1995,  the  date 
of  notification  of  acquiescence  (21 
U.S.C  335a(c)(l)(B)  and  (c)(2)(A)(ii)  and 
21  U.S.C.  321(dd)).  Any  person  with  an 
approved  or  pending  drug  product 
apphcation  who  knowingly  uses  the 
services  of  Dr.  Shainfeld,  in  any 
capacity,  during  his  period  of 
debarment,  will  be  subject  to  civil 
money  penalties.  If  Dr.  Shainfeld, 
during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Dr.  Shainfeld  during  his  period  of 
debarment. 

Any  application  by  Dr.  Shainfeld  for 
tennination  of  debarment  imder  section 
306(d)(4]  of  the  act  should  be  identified 
with  Docket  No.  95N-0280  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 


may  be  seen  in  the  Dockets  Management 

Branch  between  9  a.m.  and 

4  p.m.,  Monday  through  Friday. 

Dated:  February  8, 1996. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  96--M73  Filed  2-27-96;  8:45  am] 
BtLUNO  CODE  4ieO-01-F 

Health  Care  Financing  Administration 

Public  information  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Medicare  and 
Medicaid  Disclosure  of  Ownership  and 
Control  Interest  Statement;  Form  No.: 
HCFA-1513;  [/se.The  information 
provided  on  this  form  is  used  by  State 
agencies  and  HCFA  regional  o^ces  to 
determine  whether  providers  meet  the 
eligibility  requirements  for  Titles  18  and 
19  (Medicare  and  Medicaid)  and  for 
grants  under  Titles  5  and  20.  Review  of 
ownership  and  control  is  particularly 
necessary  to  prohibit  ownership  and 
control  for  individuals  excluded  under 
Federal  Fraud  statutes;  Frequency:  On 
Occasion;  Affected  Public:  Business  or 
other  for  profit,  not-for-profit;  Number 
of  Respondents:  60,000;  Total  Annual 
Hours:  30,000. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Evaluation  of 
the  Program  of  All-inclusive  Care  for  the 
Elderly  (PACE)  Demonstration;  Fonn 
No.:  HCFA-R-165;  Use:  This  survey  will 


collect  data  on  functional  status,  service 
utility,  and  out-of-pocket  costs,  and 
satisfaction  for  a  sample  of  applicants  to 
the  PACE  program.  This  information 
will  be  to  analyze  the  decision  to 
participate  in  PACE  and  the  impact  of 
the  program;  Frequency:  Semi-annually; 
Affected  Public:  Individuals  and 
households;  Number  of  Respondents: 
1,833;  Total  Annual  Hours:  3,745. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.ssa.gov/hcfa/hcfahp2.html ,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Hiunan 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  John  Burke, 
Room  C2-26-17.  7500  Secvuity 
Boulevard.  Baltimore,  Maryland  21244- 
1850. 

Dated:  February  16, 1996. 
Kathleen  B.  Lanon, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

(FR  Doc.  9&-4534  Filed  2-27-96;  8:45  am] 

Btt.LIN0  CODE  412»-0S-P 


Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  -for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  siunmaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instnunents.  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Projects 

1.  National  Health  Service  Corps 
(NHSC)  Professional  Training  and 
Information  Questions  (PTIQs} — The 
mission  of  the  National  Health  Service 
Corps  (NHSC)  is  to  provide  health 
professionals  to  those  communities  and 
populations  located  in  federally 
designated  health  professional  shortage 
areas  (HPSAs)  of  greatest  need.  Through 
the  NHSC  Scholarship  Program,  health 
professions  students  receive  scholarship 


support  in  return  for  a  commitment  to 
serve  in  a  HFSA  for  a  specified  period 
of  time.  The  NHSC  will  utilize  the 
Professional  Training  and  Information 
Questionnaire  (PTIQ)  to  collect 
information  from  NHSC  scholarship 
recipients  on  individual  interests, 
family  concerns,  and  assignment 
preferences  which  will  be  used  in 
matching  scholars  to  HPSAs  with  the 
greatest  need  for  providers. 

Burden  estimates  are  as  follows: 


Type  of  respondent 

Numt)er  of 
respondents 

Responses 
per  re- 
spondent 

Hours  per 
response 

Total  txjr- 
den  hours 

Physicians                                           

200 
50 

1 

1 

0.50 
0.50 

100 

NiircA  Prartitinnprc   Phu^irian  A^^i^^int^  and  Certified  Nurse  Mtdwfves    

25 

Estimated  Total  Annual  Burden:  125 
hours. 

2.  Annual  Administrative  Report  for 
Titles  I  and  II  of  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1 990— 
Extension  and  Revision — ^The  Uniform 
Reporting  System  provides  for  reports 
by  grantees  under  Titles  I  and  11  of  the 
Ryan  White  CARE  Act  of  aggregate 
information  about  disbursal  of  funds, 
number  of  clients  served  and  services 
provided,  demographic  information 
about  clients  served,  and  costs  of 
provided  services. 

Title  I  grantees  include  local 
governments  that  meet  legislative 
criteria  for  disproportionate  impact  of 
AIDS.  Title  II  grantees  include  the  50 
States,' the  District  of  Columbia,  and  a 
small  number  of  territories.  Grantees 
obtain  the  information  for  the  AAR  from 
individual  service  providers.  Automated 
reporting  alternatives  are  available  to 
grantees  and  to  providers  at  the 
grantee's  option.  This  information  is 
used  to  determine  whether  the  purposes 
of  the  Act  and  the  grants  made  pursuant 
to  it  are  being  fulfilled.  The  information 
is  also  used  locally  for  planning  and 
priority  setting.  Respondents  include 
state  and  local  governments, 
individuals,  non-profit  institutions, 


businesses  and  other  for-profit 
organizations,  and  small  businesses  and 
entities.  HRSA  proposes  to  make  some 
changes  in  the  data  elements,  to 
improve  their  value  and/or  reduce  the 
burden  of  data  collection  and  reporting. 
To  allow  adequate  lead  time,  the 
changes  would  be  effective  for  data 
collection  by  service  providers 
beginning  in  January,  1998.  In  addition 
to  minor  technical  changes,  the 
proposed  changes  include: 

•  In  all  reports,  deleting  elements 
concerning  total  expenditures  and 
expenditures  by  accounting  categories, 
because  of  the  difficulty  these  elements 
posed  for  respondents; 

•  In  all  reports,  adding  several  age 
breakouts  for  aduh  clients  (currently  a 
single  figure  is  reported  for  all  adults). 
to  increase  the  local  and  national 
usefuhiess  of  the  data; 

•  Eliminating  the  Modified  AAR, 
which  was  used  by  fewer  than  2%  of 
providers,  so  that  lead  or  fiscal  agents 
for  fee-for-service  arrangements  would 
instead  submit  a  Standard  AAR 
covering  all  of  their  subcontractors; 

•  In  me  Standard  AAR,  deleting 
elements  concerning  staffing  levels  and 
whether  staff  were  added  with  CARE 
funds  (useful  in  initial  reports,  these 
elements  would  be  deleted  now  to 
reduce  reporting  burden); 


•  In  the  Standard  AAR,  adding 
elements  for  the  number  of  clients 
receiving  office-based  health  ser\'ices, 
case  management  services,  and  home 
health  care  services  (currently  only  the 
number  of  service  encounters  in  these 
areas  is  reported),  because  of  the 
importance  of  knowing  how  many 
people  are  receiving  these  services; 

•  Also  in  the  Standard  AAR,  refining 
the  list  of  "Other  Health  and  Social 
Support  Services"  to  add  several 
services  that  have  been  cited  frequently 
as  important  omissions  (e.g.,  alternative 
therapy,  medications,  referrals  and 
translation)  and  to  delete  or  consolidate 
some  existing  categories  (e.g.,  foster 
care/adoption  and  the  two  current 
categories  for  hospice  care);  and 

•  In  the  AIDS  Drug  Assistance 
Program  AAR,  adding  some  recently 
emerging  drugs  to  the  list  of  those  to  be 
reported  on  and  deleting  other  drugs  nu 
longer  widely  used. 

HRSA  invites  comment  on  another 
possible  change,  which  has  been 
suggested  by  numerous  respondents: 
deleting  the  elements  in  the  Standard 
AAR  that  deal  with  clients'  primary  HIV 
exposure  categories. 

The  annual  burden  estimates  are  as 
follows; 


Type  of  respondent 


State  Grantees 
Local  Grantees 
Providers  


No.  of  re- 
spondents 


52 

49 

2,500 


Annual  re- 
sponses per 
respondent 


Hours/re- 
sponse 


63 
25 
23 


Total  t>urden 
hours 


3,276 

1,225 

57.500 


Estimated  total  annual  burden 
hours. 

3.  Health  Professions  Student  Loan 
(HPSL)  Program  and  Nursing  Student 


62.001     Loan  (NSL)  Program  Administrative 

Requirements  (Regulations  and  Policy) 
(0915-0047)— Extension.  No  Change— 
The  regulations  for  the  Health 


Professions  Student  Loan  (HPSL) 
Program  and  Nursing  Student  Loan 
(NSL)  Program  contain  a  number  of 
reporting  and  recordkeeping 
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requirements  for  schools  and  loan 
applicants.  The  requirements  are 
essential  for  assuring  that  borrowers  are 
aware  of  their  rights  and 
responsibilities,  that  schools  know  the 

Recordkeeping  Requirements: 


history  and  status  of  each  loan  account, 
that  schools  pursue  aggressive 
collection  efforts  to  reduce  default  rates, 
and  that  they  maintain  adequate  records 
for  audit  and  assessment  purposes. 


Schools  are  free  to  use  information 
technology  to  manage  the  information 
required  by  the  regulations.  The 
estimated  burden  is  as  follows: 


Reg./section  requirement 


HPSL  Program: 

57.206(b)(2)  Documentation  of  Cost  of  Attendance  ... 

57.208(a)  Promissory  Note 

57J210(b)(1)(i)  Documentation  of  Entrance  Interview  . 

57210(b)(1)(ii)  Documentation  of  Exit  Interview 

57.215  (a)  &  (d)  Program  Records 

57215(b)  Student  Records  

57.215(c)  Repayment  Records 

HPSL  subtotal 

NSL  Program: 

57.306(b)(2)(ii)  Documentation  of  Cost  of  Attendance 

57.308(a)  Promissory  Note 

57.310(b)(1)(i)  Documentation  of  Entrance  Interview 

57.310(b)(1)(ii)  Documentation  of  Exit  Interview 

57.315  (a)(1)  &  (a)(4)  Program  Records 

57.315(8)^)  Student  Records 

57.315(a)(3)  Repayment  Records 

NSL  subtotal 


Number  of 
record- 
keepers 


290 
290 
290 
313 
313 
313 
313 


313 

435 
435 
435 
909 
909 
909 
909 


909 


Hours  per 
year 


1.17 

1.25 

1.25 

.33 

10 

10 

18.75 


42.48 

.3 

.5 

.5 

.17 

-5.0 

1.0 

2.5 


10.56 


Total  bur- 
den hours 


339 

363 

363 

103 

3,130 

3.130 

5.869 


13,297 

131 
218 
218 
155 

4,545 
909 

2.273 


8.449 


Reporting  Requirements: 


ReqVSect.  Requirement 


HPSL  Program: 

57.205(a)(2)  Excess  Case 

57.206(a)(3)  Student  Financial  AkI  Transcrip 

57206(0)  Loan  Informatnn  Disclosure 

57210(a)(3)  Deferment  Eligibility  

57210(b)(1)(i)  Entrance  Interview 

57210(b)(1)(iO  Exrt  Interview 

57210(b)(1)(iH)  Notifkatkyi  of  Repayment 

57210(b)(1)(iv)  Notifkatton  During  Deferment 

57210(b)(1)(vi)  Notifkartkm  of  Delinquent  Accounts 

57210(b)(1)(x)  Credit  Bureau  Notifkatton 

57210(b)(4)(i)  Write-off  of  Uncollectible  Loans 

57211(a)  Disability  CanceBatton  

57215(a)  Reports 

57215(a)(2)  Admin.  Hearings  

57216a(d)  Admin.  Hearings 

HPSL  Subtotal  

NSL  Program:  ' 

57.305(a)(2)  Excess  Cash  

57.306(a)(2)  Student  Financial  Aid  Transcript 

57.31 0(b)(1)(0  Entrance  Interview  

57.310(b)(1)(iO  Exit  Interview 

57.310(b)(1)(iii)  Notification  of  Repayment 

57.310(b)(1)(iv)  Notificatton  During  Deferment 

57.310(b)(1)(vi)  Notificatton  of  Delinquent  Accounts 

57.31 0(b)(1)(x)  Credit  Bureau  Notificatton 

57.31 0(b3(4)(i)  Write-off  of  Uncollectible  Loans 

57.311(a)  Disability  Cancellation  

57.312(a)(3)  Evidence  of  Educational  Loans  

57.315(a)t1)  Reports 

57.31 5(a)(1)(ii)  Admin.  Hearings  

57.316a(d)  Admin.  Hearings 

NSL  Subtotal 


No.  of  Re- 
spondents 


Responses 
Per  Re- 
spondent 


Total  An- 
nual Re- 
sponses 


House  Per 
Response 


Total  Hour 
Burden 


5,000 
290 


[Burden  included  under  0915-0044  and  0915-0046] 


1       I  5,000  0.25 

72.41  I  21,000  I  .083 

(Burden  included  under  0915-0044] 

.167 

.483 

.167 

.083 

.167 

.6 

.5 

.75 

[Burden  included  under  0915-0044] 


290 

72.41 

21,000 

313 

15.97 

5,000 

313 

35.14 

11,000 

313 

28.75 

9,000 

313 

15.97 

5,000 

313 

12.78 

4,000 

26 

1.8 

48 

16 

1 

16 

5,313 


0 
0 


15.26 


81,064 


0 
0 


.182 


1,250 
1,743 

3,507 

2,415 

1,837 

747 

835 

2,400 

24 

12 

0 
0 


14,770 


3,000 
435 
909 
909 
909 
909 
909 
45 
14 


[Burden  included  under  0915-0044  and  0915-0046] 


1 

27.59 
4.4 
7.37 
.77 
5.5 
9.9 
2.13 
1 


3,000 

12,000 

4,000 

6,700 

700 

5,000 

•  9,000 

96 

14 


.25 

.167 

.483 

.167 

.083 

.167 

.6 

.5 

.75 


[Inactive  proviston] 
[Burden  included  under  0915-0044] 


3,909 


10.36 


40,510 


.30 


750 

2,004 

1,932 

1,119 

58 

835 

5,400 

48 

11 


0 
0 


12,157 
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Estimated  total  annual  burden:  48,673 
hours. 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  February  28, 1996. 
J.  Henry  Monies, 

Associate  Administrator  for  Policy 

Coordination. 

[FR  Doc.  96-^475  Filed  2-27-96;  8:45  am] 

BILUNG  CODE  4iaO-1S^ 


Special  Projects  of  National. 
Significance;  Integrated  Service 
Delivery  Models 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  Availability  of  Funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  fiscal  year  (FY)  1996  Grants 
for  Special  Projects  of  National 
Significance  (SPNS)  funded  under  the 
authority  of  Section  2618(a)  of  the 
Public  Health  Service  Act,  as 
established  by  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1990,  Public 
Law  101-381,  dated  August  18,  1990. 
This  announcement  solicits  applications 
addressing  integrated  service  delivery 
for  persons  with  HIV  disease.  Under  this 
announcement,  applicants  must 
respond  to  one  of  the  two  categories 
delineated  in  the  section  entitled, 
"Description  of  Clategories".  Applicants 
can  apply  for  project  periods  of  up  to  5 
years.  The  SPNS  program,  in 
collaboration  with  the  SPNS  funded 
HIV  Evaluation  Technical  Assistance 
Center  grantee,  will  provide  technical 
assistance  and  support  for  project's 
program  evaluation  studies. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
program  announcement  is  a  contingency 
action  being  taken  to  assure  thatshould 
funds  become  available  for  this  purpose, 
they  can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  an 
even  distribution  of  funds  throughout 
the  fiscal  year.  At  this  time,  given  a 
continuing  resolution  and  the  absence 
of  FY  1996  appropriations  for  the  Ryan 
White  CARE  Act  programs,  the  amount 
of  available  funding  for  these  specific 
grant  programs  cannot  be  estimated. 

The  SPNS  program  is  designed  to 
demonstrate  and  evaluate  innovative 
and  potentially  replicable  HIV  service 


delivery  models.  The  authorizing 
legislation  specifies  three  SPNS  program 
objectives:  (1)  To  assess  the 
efiectiveness  of  particular  models  of 
care;  (2)  to  support  innovative  program 
design;  and  (3)  to  promote  replication  of 
effective  models. 

DATES: 

Notification 

In  order  to  allow  HRSA  to  plan  for  the 
Objective  Review  Process,  applicants 
are  encouraged  to  contact  the  grants 
office  in  writing  to  notify  HRSA  of  their 
intent  to  apply.  This  notification  .serves 
to  inform  HRSA  of  the  anticipated 
number  of  applications  and  the  category 
(and  sub-category,  if  applicable)  in 
which  applications  are  being  submitted. 
If  notification  is  offered'  it  should  be 
received  within  30  days  after 
publication  of  the  Notice  of  Availability 
of  Funds  in  the  Federal  Register.  The 
address  is:  Grants  Management  Branch; 
Bureau  of  Health  Resources 
Development;  Health  Resources  and 
Services  Administration;  Room  7-15; 
Rockville,  MD  20857. 

Application 

Applications  for  these  announced 
grants  must  be  received  in  the  Grants 
Management  Branch  by  the  close  of 
business  May  ^8, 1996,  to  be  considered 
for  competition.  Applications  will  meet 
the  deadline  if  they  are  either:  (1) 
received  on  or  before  the  deadline  date; 
or  (2)  postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant. 

ADDRESSES:  Grant  applications, 
guidance  materials,  and  additional 
information  regarding  business, 
administrative,  and  fiscal  issues  related 
to  the  awarding  of  grants  under  this 
Notice  may  be  requested  from  Mr.  Neal 
Meyerson.  Grants  Management  Branch, 
Bureau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  7-15.  Rockville,  MD,  208,57. 
The  telephone  number  is  (301)  443- 
2280  and  the  FAX  number  is  (301)  594- 
6096.  Applicants  for  grants  will  use 
Form  PHS  5161-1,  approved  under 
OMB  Control  No.  0937-0189. 
(Completed  applications  should  be  sent 
to  the  Grants  Management  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  technical  information  may 
be  obtained  from  the  SPNS  Branch, 
Office  of  Science  and  Epidemiology. 


Bureau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  7A-07.  Rockville,  MD 
20857.  The  telephone  numter  is  (301) 
443-9976  and  the  FAX  number  is  (301) 
594-2511. 

HEALTHY  PEOPLE  2000  OBJECTIVES:  The 
Department  of  Health  and  Human 
Services  (DHHS)  urges  applicants  to 
address  specific  objedives  of  Healthy 
People  2000  in  their  work  plans. 
Potential  applicants  may  obtain  a  copy 
of  Health v  People  2000  (Full  Report; 
Stock  No."  017-001-1)0474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-<J0473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  200402-9325 
(Telephone  202-783-3238). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Objectives 

The  SPNS  program  endeavors  to 
advance  knowledge  and  skills  in  HIV 
services  delivery,  stimulate  the  design 
of  innovative  models  of  care,  and 
support  the  development  of  effective 
delivery  systoms  for  these  services. 
SPNS  accomplishes  its  purpose  through 
funding  and  technical  support  of 
innovative  HIV  servic.-e  delivery  models. 
For  purposes  of  this  annoimcement, 
models  seeking  SPNS  support  must 
address  one  of  the  two  categories 
described  below. 

In  establishing  the  current  special 
project  categories,  consideration  was 
given  to  priority  service  areas  identified 
in  the  SPNS  concept  paper,  Fntun' 
Directions:  Increasing  Knowledge  nbotit 
Health  and  Support  Service  Delivery'  to 
People  with  HIV  Disease  This 
document  was  developed  through 
interviews  with  and  written  comments 
from,  key  HRSA  staff  and  experts  inside 
and  outside  the  U.S.  Public  He.ilfh 
Service,  following  a  review  of  relevant 
HIV-related  service  delivery,  research, 
evaluation,  policy  and  planning 
documents.  Consideration  was  also 
given  to  recommendations  expressed 
during  the  199^  White  House 
Conference  on  HIV  and  AIDS. 
Participants  in  the  White  House 
Conference  and  others  recommended 
that  collaborative  efforts  be  made  by  the 
Departments  of  Health  and  Human 
Services  and  Housing  and  Urban 
Development  to  integrate  funding 
streams  for  proje<:ts  that  address  the 
needs  of  clients  with  multiple 
diagnoses 

The  SPNS  program  supports 
innovative  projects  tor  which 
impiemtntation.  utilization,  <  osts.  and 
outcome,';  tan  be  evaluated  rigorouslv. 
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Proposals  will  be  expected  to 
adequately  define  and  justify  the  need, 
innovative  nature,  and  evaluation 
methodology  of  the  proposed  model  of 
services.  These  funds  should  be  used  to 
create  and/or  evaluate  models  of  care 
that  would  likely  not  exist  nor  be 
evaluated  without  SPNS  support,  or  that 
would  extend  the  care  model  to 
previously  underserved  or  unserved 
populaticms  defined  either 
gBographically  or  demographically. 

SPNS  funds  cannot  be  used  for 
expenses  related  to  the  provision  of 
medical  care;  supportive  services;  or 
any  other  expenses  ciurently 
reimbursed,  subsidized  or  eligible  for 
reimbursement  through  third  party 
payers,  grants  awarded  under  Titles  I-IV 
of  the  Ryan  White  CARE  Act,  or  other 
grant  and  foundation  sources. 


Description  of  Categories 


I 


The  Special  Project  Categories  for  FY 
1996  will  support  the  development  and 
evaluation  of  models  of  care  that 
address  the  formal  linkage  and 
integration  of  HIV  ambulatory  medical 
care  (including  primary  medical  g^re, 
mental  health,  substance  abuse 
treatment  and/or  other  critical  HIV 
services). 

Applications  will  be  accepted  that 
ptxspose  to  demonstrate  and  evaluate: 

Category  A— Models  of  Integrated 
Service  Delivery  for  Persons  with  HIV 
Disease 

The  formal  linkage  and  integration  of 
mental  health,  substance  abuse 
treatment,  rehabilitation  and/or  other 
critical  HIV  services  with  HIV 
ambulatory  medical  care  (such  as  | 
primary  medical  care  and/or  home/ 
health  care)  in  new  or  existing  projects. 
Projects  may  provide  comprehensive 
services  to  people  with  HIV  disease  in 
locations  or  facilities  or  clinics  that 
serve  only  people  with  HIV  disease  or 
those  that  also  care  for  people  who  do 
not  have  HIV  disease.  Where  applicable, 
project  evaluations  should  compare 
client  and  provider  outcomes  and 
satisfaction  with  care  for  HIV  infected 
clients  receiving  care  in  HIV  specific 
provider  sites  as  compared  to  HTV 
infected  clients  receiving  care  in  non- 
HIV  spedfic  settings. 

Applicants  for  this  category  must 
addra»  one  of  the  following  sub- 
categories: 

(1)  Coordinated  delivery  of  HIV  health 
and  support  services  to  specified 
transient,  homeless,  migrant,  immigrant 
or  mobile  populations  to  ensure  the 
delivery  of  a  comprehensive  continuum 
of  care  throughout  the  course  of  HIV 
infection  and  disease; 


UMI 


(2)  Delivery  of  comprehensive  health 
and  support  services  to  Native 
Americans  (such  as  American  Indians, 
Alaskan  Natives  or  Native  Hawaiians) 
through  a  network  of  providers 
experienced  in  caring  for  Native 
American  communities;  or 

(3)  Development  of  an  integrated 
system  of  HIV  ambulatory  medical  care 
services  for  an  unserved  or  underserved 
population  group  that  is  experiencing  a 
significant  barrier(s)  to  care  (e.g.,  ethnic 
and  language  minorities,  visually  or 
hearing  impaired  communities,  the 
severely  and  persistently  mentally  ill, 
rural  communities,  or  others)  that 
improves  access  to  and  retention  in  the 
health  care  delivery  system. 

Category  B—The  Multiple  Diagnoses 
Initiative 

This  initiative,  a  collaborative  effort 
between  the  Departments  of  Health  and 
Human  Services  (HHS)  and  Housing 
and  Urban  Development  (HUD),  is 
designed  to  develop  and  evaluate 
programs  for  the  integration  of  medical, 
substance  abuse,  mental  health  services 
and  other  support  services  with  housing 
assistance  for  homeless  persons  with 
HIV/ AIDS  and  a  serious  mental  illness 
and/or  alcohol  or  substance  abuse 
problems.  The  collaboration  targets  "on 
the  street"  homeless  persops  who 
currently  do  not  have  a  place  to  live. 
This  would  include  an  innovative 
strategy  for  developing  an  integrated 
system  of  outreach,  needs  assessment, 
comprehensive  health  and  other  support 
services  and  various  types  of 
transitional  and  permanent  housing 
which  has  the  potential  for  replication. 
Related  assistance  is  being  announced 
under  the  Special  Projects  of  National 
Significance  component  of  HUD's 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)  program.  For  further 
information  about  HUD  assistance, 
please  contact  Fred  Kamas,  Office  of 
HIV/ AIDS  Housing,  Community 
Planning  and  Development,  451 
Seventh  Street,  SW.  Room  7154, 
Washington,  DC,  20410-7000.  The 
telephone  number  is  202-708-1934  and 
the  FAX  number  is  202-708-1744. 

Review  Criteria 

Applications  submitted  to  the  SPNS 
program  under  this  annoiuicement  will 
be  reviewed  and  rated  by  an  objective 
review  panel.  Criteria  for  the  technical 
review  of  applications  will  include  the 
following  factors: 

Factor  1 :  Justification  of  Need  (15 
points)  Adequacy  of  demonstrated 
knowledge  of  the  local  HIV  service 
delivery  system  and  the  adequacy  of  the 
justification  of  need  within  the 
community  and  target  population  for 


the  proposed  integration  model.  The 
extent  to  which  the  applicant's 
justification  of  need  goes  beyond 
documenting  the  existence  of  an 
available  population  in  need  of  HIV 
services  and  describes  what  is 
innovative  about  the  proposed  model, 
how  this  model  will  be  of  benefit  to.  the 
population  in  need,  and  its  potential  to 
advance  knowledge  in  the  HTV  service 
delivery  field.  The  adequacy  of  the 
discussion  about  whether  or  not  this  or 
similar  models  have  been  evaluated  in 
published  literature  or  reports.  The 
extent  to  which  the  applicant  identifies 
past/existing/fiiture  systemic  or 
programmatic  issues  that  have 
contributed  to  a  fragmented  service 
delivery  system  and  how  this  model 
will  develop  a  more  integrated  system  of 
care. 

Factor  2:  Description  of  Proposed  HIV 
Service  Integration  Model  (25  points) 
The  extent  of  the  feasibility  and  clarity 
of  the  description,  appropriateness, 
innovative  quality,  and  potential  for 
evaluation,  replication  and 
dissemination  of  the  proposed  model. 
The  amount  of  emphasis  given  to  the 
definitive  integration  of  services  to 
ensure  the  delivery  of  a  comprehensive 
spectrujn  of  care  to  persons  with  HIV 
disease.  The  extent  to  which  the 
identification  of  providers  and  services 
integrated  by  the  model  is  described. 
The  adequacy  of  the  discussion  of  the 
rationale  for  the  selection  of  providers 
and  services  integrated  by  the  proposed 
model. 

Factor  3:  Description  of  Program  Plan 
(20  points)  Comprehensiveness  of  the 
program  plan  as  described  in  clearly 
stated  goals,  time-limited  and 
measurable  objectives  for  each  goal, 
activities  directly  related  to  each 
objective,  and  a  time  line  that  shows  the 
schedule  of  activities  and  production  of 
materials  that  corresponds  to  milestones 
stated  in  the  objectives  and  program 
evaluation.  The  extent  to  which  the 
applicant  demonstrates  access  to  the 
proposed  target  population.  The 
feasibility  of  the  description  of  a  process 
for  maintaining  client  confidentiality 
throughout  the  project  period. 

Factor  4:  Description  of  Evaluation 
Plan  (20  points)  Thorou^ess, 
feasibility  and  appropriateness  of  the 
project's  evaluation  design  from  a 
metiiodological  and  statistical 
perspective.  The  extent  to  which  the 
design  of  the  evaluation  allows  a 
generalized  conclusion  regarding  the 
outcomes  of  the  integration  model  and 
its  suitability  for  replication.  The 
adequacy  of  the  plan  to  assess  HIV- 
related  health  outcomes  among  the 
population  serviced  and  followed,  and 


the  anticipated  outcome  impact  from  a 
systems  level  perspective. 

Factor  5:  Description  of  Dissemination 
(10  points)  The  extent  to  which  the 
applicant  demonstrates  past 
involvement  with  disseminating 
information  about  HIV  service  delivery 
by  describing  dissemination  activities  to 
date  (e.g.,  presenting  and  publishing 
findings  through  reports  and  papers, 
training,  or  technical  assistance).  The 
adequacy  and  feasibility  of  the 
preliminary  dissemination  plan. 

Factor  6:  Description  of 
Organizational  Capacity  (10  points) 
Competency  of  the  applicant 
organization  in  terms  of  fiscal,  program 
management,  and  evaluation,  as 
evidenced  by  (a)  the  consistency 
between  the  proposed  level  of  effort  and 
the  budget  justification;  (b)  skill  level 
and  time  commitment  required  in  the 
personnel  specifications  for  program 
and  evaluation  staff;  (c)  the  adequacy  of 
resources  proposed  to  conduct  a  quality 
evaluation  of  the  project  and 
dissemination  of  the  project's  findings; 
(d)  the  qualifications  and  experience  of 
the  proposed  evaluation  staff;  and  (e) 
appropriate  confidential  handling  of 
clients'  medical,  social  service,  and 
epidemiological  data.  Extent  of 
documentation  demonstrating  current 
and  proposed  coordination,  formal 
collaboration,  and  specific  linkages  with 
related  medical,  health  and  support 
service  activities  within  the  project's 
catchment  area. 

Other  Grant  Information 

Allowable  Costs 

The  basis  for  determining  allocable 
and  allowable  costs  to  be  charged  to 
PHS  grants  is  set  forth  in  45  CFR  part 
74,  subpart  Q  and  45  CFR  part  92  for 
State,  local  or  tribal  governments.  The 
four  separate  sets  of  cost  principles 
prescribed  for  public  and  private  non- 
profit recipients  are  OMB  Circular  A-87 
for  State,  local  or  tribal  governments; 
ONfB  Circular  A-21  for  institutions  of 
higher  education;  45  CFR  part  74, 
appendix  E  for  hospitals;  and  OMB 
Circular  A-122  for  nonprofit 
organizations. 

Reporting  and  Other  Requirements 

A  successful  applicant  under  this 
notice  will  submit  semi-annual  activity 
siunmary  reports  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  45  CFR  part  74, 
subpart  74.51,  "Monitoring  and 
Reporting  Program  Performance,"  with 
the  exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
Subpart  C  reporting  requirements  apply. 
Also,  grantees  must  be  prepared  to 


collaborate  with  other  grantees  on  the 
design  and  implementation  of  project 
evaluations  which  may  include  multi- 
site  evaluation  studies. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under  No. 
0937-0195.  Under  these  requirements, 
any  community-based,  non- 
governmental applicant  must  prepare 
and  submit  a  Public  Health  System 
Impact  Statement  (PHSIS).  The  PHSIS  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  applications  submitted 
fit)m  within  their  jurisdictions. 

Community-based,  non-governmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  administrator  of  the 
State  and  local  AIDS  programs  in  the 
area(s]  to  be  impacted  by  the  proposal: 
(a)  A  copy  of  the  face  page  of  the 
application  (SF424);  and,  (b)  a  summary 
of  the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  A  description 
of  the  population  to  be  served;  (2)  a 
summary  of  the  services  to  be  provided; 
and,  (3)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies.  Copies  of  the  letters 
forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  this 
program. 

Certification  Regarding  Environmental 
Tobacco  Smoke 

The  Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition. 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994.  prohibits  smoking  in 
certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care  or  early  childhood 
development  services  are  provided  to 
children. 

Executive  Order  12372 

The  Special  Projects  of  National 
Significance  Grant  Program  has  been 
determined  to  be  a  program  subject  to 
the  provisions  of  Executive  Order 
12372,  as  implemented  by  45  CFR  part 
100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application 


packages  to  be  made  available  under 
this  notice  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  provide  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  the  review.  Applicants  (other 
than  federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  n«:essary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  state.  The  due 
date  for  State  process  recommendations 
is  60  days  after  the  appropriate  deadline 
dates.  The  Health  Resources  and 
Services  Administration  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  responses  to  State  process 
recommendations  received  after  the  due 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs,"  Executive  Order 
12372.  and  45  CFR  part  100.  for  a 
description  of  the  review  process  and 
requirements.) 

OMB  Catalog  of  Federal  Domestic 
Assistance 

Number  for  the  Special  Projects  of 
National  Significance  is  93.928. 

Dated:  February  14. 1996. 
Giro  V.  Siunaya, 
Administrator. 
IFR  Doc.  96-4477  Filed  2-27-96:  8:45  am] 
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Special  Projects  of  National 
Significance;  Evaluation  Technical 
Assistance  Center 

AGENCY:  HeaUh  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  Availability  of  Funds 


summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  fiscal  year  (FY)  1996  Grants 
for  Special  Projects  of  National 
Significance  (SPNSJ  funded  under  the 
authority  of  Section  2618  (a)  of  the 
Public  Health  Service  Act.  as 
established  by  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1990.  Public 
Law  101-381,  dated  August  18.  1990. 
This  announcement  solicits  applications 
to  design  and  develop  an  HIV 
Evaluation  Technical  Assistance  Center. 
This  Evaluation  Technical  Assistance 
Center  will  provide  technical  assistance 
to  SPNS  grantees  in  designing  and 
implementing  evaluation  studies  and 
dissemination  activities  for  individual 
projects  and  develop  and  coordinate  the 
implementation  of  any  multi-site 
evaluations.  Evaluation  activities  will 
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include  a  description  and  evaluation  of 
the  various  demonstration  projects 
involved  in  an  effort  to  determine  which 
models  might  be  replicated  and 
integrated  into  HIV/ AIDS  health  care 
delivery  systems- nationally  and  an 
analysis  of  changes  in  client  outcomes. 
Applicants  must  apply  for  a  5  year 
project  period.  The  SPNS  program,  in 
collaboration  with  the  HIV  Evaluation 
Technical  Assistance  Center  grantee, 
will  provide  technical  assistance  and 
support  for  the  program  evaluation 
studies  for  three  groups  of  SPNS 
grantees.  These  grantee  groups  are:  (1) 
Models  of  Integrated  Service  IDelivery 
for  Persons  with  HIV  Disease,  (2)  HTV 
Multiple  Diagnoses  Initiative  (a 
collatmrative  effort  between  the 
Departments  of  Health  and  Human 
Services  and  Housing  and  Urban 
Development)  and  (3)  Health  Care 
Services  Demonstration  Models  for  HIV 
Infected  Youth. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
program  announcement  is  a  contingency 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
they  can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  an 
even  distribution  of  funds  throughout 
the  fiscal  year.  At  this  time,  given  a 
continuing  resolution  and  the  absence 
of  FY  1996  appropriations  for  the  Ryan 
White  CARE  Act  programs,  the  amount 
of  available  funding  for  these  specific 
grant  programs  cannot  be  estimated. 

The  authorizing  legislation  specifies 
three  SPNS  program  objectives:  (1)  to 
assess  the  effectiveness  of  particular 
models  of  care;  (2)  to  support  innovative 
program  design;  and  (3)  to  promote 
replication  of  effective  models.  The 
SPNS  program  endeavors  to  advance 
knowledge  and  skills  in  HIV  services 
delivery  by  stimulating  the  design  of 
innovative  models  of  care.  SPNS 
accomplishes  its  purpose  through 
funding  the  technical  support  and 
evaluation  of  innovative  and  potentially 
replicable  HIV  service  delivery  models. 


DATES: 


I 


Notification 

In  order  to  allow  HRSA  to  plan  for  the 
Objective  Review  Process,  applicants 
are  encouraged  to  contact  the  grants 
office  in  writing  to  notify  HRSA  of  their 
intent  to  apply.  This  notification  serves 
to  inform  HRSA  of  the  anticipated 
number  of  applications  which  are  being 
submitted.  If  notification  is  offered,  it 
should  be  received  within  30  days  after 
publication  of  the  Notice  of  Availability 
of  Funds  in  the  Federal  Register.  The 


address  is:  Grants  Management  Branch; 
Bureau  of  Health  Resources 
Development;  Health  Resources  and 
Services  Administration;  Room  7-15; 
Rockville,  MO  20857. 

Application 

Applications  for  this  announced  grant 
must  be  received  in  the  Grants 
Management  Branch  by  the  close  of 
business  April  29, 1996  to  be  considered 
for  competition.  Applications  will  meet 
the  deadline  if  they  are  either  (1) 
received  on  or  before  the  deadline  date 
or  (2)  postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant. 

ADDRESSES:  Grant  applications, 
guidance  materials,  and  additional 
information  regarding  business, 
administrative,  and  fiscal  issues  related 
to  the  awarding  of  grants  under  this 
Notice  may  be  requested  from  Mr.  Neal 
Meyerson,  Grants  Management  Branch, 
Bureau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  7-15,  Rockville,  MD,  20857. 
The  telephone  number  is  (301)  443- 
2280  and  the  FAX  number  is  (301)  594- 
6096.  Applicants  for  grants  will  use 
Form  PHS  5161-1,  approved  under 
0MB  Control  No.  0937-0189. 
Completed  applications  should  be  sent 
to  the  Grants  Management  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  technical  information  may 
be  obtained  from  the  SPNS  Branch, 
Office  of  Science  and  Epidemiology, 
Bureau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  7A-07,  Rockville,  MD 
20857.  The  telephone  number  is  (301) 
443-9976  and  the  FAX  number  is  (301) 
594-2511.  Questions  concerning  the 
Health  Care  Services  Demonstration 
Models  for  HIV  Infected  Youth  should 
be  directed  to  Evelyn  M.  Rodriguez, 
M.D.,  M.P.H.,  Office  of  the  Director, 
Bureau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  7-13,  Rockville,  MD  20857. 
The  telephone  number  is  (301)  443- 
9530  and  the  FAX  number  is  (301)  443- 
9645. 


HEALTHY  PEOPLE  2000  OBJECTIVES:  The 
Department  of  Health  and  Human 
Services  (DHHS)  urges  applicants  to 
address  specific  objectives  of  Healthy 
People  2000  in  their  work  plans. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  200402-9325 
(Telephone  202-783-3238). 

SUPPLEMBITARY  INFORMATION: 

Description  of  Grant 

This  grant  will  support  the 
establishment  of  an  Evaluation 
Technical  Assistance  Center  to  provide 
evaluation  and  dissemination  technical 
assistance.  Applicants  should  propose  a 
plan  to  provide  technical  assistance  to 
design  and  implement  outcome 
evaluation  studies  and  dissemination 
activities  for  SPNS  grantees  funded 
under  the  Models  of  Integrated  Service 
Delivery  for  Persons  with  HIV  Disease 
Demonstration  Projects,  the  HTV 
Multiple  Diagnoses  Initiative  and  the 
Health  Care  Services  Demonstration 
Models  for  HIV  Infected  Youth,  hi 
addition,  the  HTV  Evaluation  Technical 
Assistance  Center  will  be  responsible 
for  developing  and  coordinating  the 
implementation  of  any  multi-site 
evaluations  within  groups  of  similar 
projects. 

Evaluation  and  technical  assistance 
will  include  providing  overall 
evaluation  coordination,  including  data 
management  and  analysis,  training  in 
common  procedures,  and  distribution  of 
necessary  materials  to  all  projects. 
Specifically,  the  Evaluation  Technical 
Assistance  Center  will  work  with  the 
grantees  in  the  planning  phase  to:  (1) 
Provide  advice  regarding  the  evaluation 
personnel  needs  at  the  project  level;  (2) 
develop  criteria  for  compatible 
computer  equipment;  (3)  recommend 
cross-cutting  outcome  measures;  (4) 
develop  model  data  collection  formats 
that  can  be  used  by  grantees  at  their 
discretion  and  (5)  provide  assistance  in 
the  development,  preparation  and 
dissemination  of  evaluation  results  and 
findings.  It  is  anticipated  that  many  of 
these  tasks  will  be  coordinated  through 
a  series  of  grantee  meetings  to 
commence  early  in  the  first  project  year. 

Description  of  SPNS  Projects 

The  Models  of  Integrated  Service 
Delivery  Demonstration  Projects  will  be 
a  group  of  approximately  eight  to  ten 
grants.  These  projects  will  focus  on 
defining  and  evaluating  innovative 


models  of  care  that  address  the  formal 
linkage  and  integration  of  mental  health, 
substiance  abuse  treatment, 
rehabilitation  and/or  other  critical 
services  with  HIV  ambulatory  medical 
care  (such  as  primary  medical  care  and/ 
or  home  healdi  care),  hi  developing 
integrated  models,  projects  will  address 
the  following  sub-categories:  (1) 
Coordinated  deUvery  of  HIV  bealth  and 
support  services  to  specified  transient, 
homeless,  migrant,  immigrant  or  mobile 
populations  to  ensure  the  delivery  of  a 
comprehensive  continuum  of  care 
throughout  the  course  of  HFV  infection 
and  disease;  (2)  Delivery  of 
comprehensive  health  and  support 
services  to  Native  Americans  (American 
Indian,  Alaskan  Natives  and  Native 
Hawaiians)  through  a  linked  network  of 
providers  experienced  in  caring  for 
Native  American  communities;  and,  (3) 
Development  of  a  formally  linked 
system  of  HIV  ambulatory  care  services 
for  an  underserved  population  group 
experiencing  significant  barriers  to  care, 
(e.g.,  ethnic  and  language  minorities, 
visually  or  hearing  impaired 
commimities,  the  severely  and 
persistently  mentally  ill,  rural 
communities  or  others)  that  improves 
access  to  and  retention  in  the  health 
care  delivery  system. 

The  HIV  Multiply  Diagnoses 
Initiative.  This  initiative,  a  collaborative 
effort  between  the  Departments  of 
Health  and  Human  Services  (HHS)  and 
Housing  and  Urban  Development 
(HUD),  is  designed  to  develop  and 
evaluate  programs  for  the  integration  of 
medical,  substance  abuse,  mental  health 
services  and  other  support  services  with 
housing  assistance  for  homeless  persons 
with  HIV/ AIDS  and  a  serious  mental 
illness  and/or  alcohol  or  substance 
abuse  problems.  The  collaboration 
targets  "on  the  street"  homeless  persons 
who  currently  do  not  have  a  place  to 
live.  AppUcants  should  propose  an 
iimovative  strategy  for  developing  an 
integrated  system  of  outreach,  needs 
assessment,  comprehensive  health  and 
other  support  services  and  various  types 
of  transitional  and  permanent  housing 
which  has  the  potential  for  replication. 
Related  assistance  is  being  announced 
under  the  Special  Projects  of  National 
Significance  component  of  HUD's 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)  program.  The 
Evaluation  Technical  Assistance  Center 
will  be  responsible  for  evaluating  the 
medical,  substance  abuse,  mental  health 
and  other  support  services  components 
of  these  jointly  funded  projects. 

Projects  funded  under  the  Health  Care 
Services  Demonstration  Models  for  HIV 
Infected  Youth  will  develop,  expand, 
implement,  and  provide  health  and 


related  support  services  for  youth  with 
HIV  infection.  Three  to  four  grantees 
will  be  funded  to  incorporate  innovative 
health,  nursing,  and  ancillary  care 
services  (such  as  mental  health  and 
substance  abuse  treatment)  to  improve 
participation  by  youth  in  HIV 
counseling  and  testing,  diagnosis, 
prophylaxis,  and  treatment  of 
manifestations  and  complications  of 
HIV  infection  and  AIDS,  including:  (1) 
Antiretroviral  therapy  to  children  and 
youth,  and  (2)  prophylactic  therapy  for 
opportunistic  infections  for  children 
and  youth,  including  tuberculosis. 
Models  will  also  determine  the 
spectrum  of  HIV  disease  among  treated 
and  untreated  children/adolescents 
(upon  entry  to  care),  the  progression  of 
HIV  disease  among  children/ 
adolescents,  physical  growth  and 
development,  adherence  to 
antiretroviral  treatment  and  PCP 
prophylaxis. 

Review  Criteria 

Applications  submitted  to  the  SPNS 
program  under  this  announcement  will 
be  reviewed  and  rated  by  an  objective 
review  panel.  Criteria  for  the  technical 
review  of  appUcations  will  include  the 
following  factors: 

Evaluation  Technical  Assistance  Center 

Factor  1:  Professional  Qualifications 
of  Personnel  (15  points)  Qualifications, 
i.e.,  professional  degree(s),  work 
experience,  publication(s),  training 
provider,  etc.,  of  the  project  director, 
existing  staff,  proposed  staff  and/or 
consultants  in  (a)  the  design  and 
direction  of  national  and  multi-site 
health  services  models  evaluation  and/ 
or  research,  (b)  the  dissemination  of 
progress  reports  and  final  results  of 
completed  studies,  (c)  the  provision  of 
technical  assistance  on  both  qualitative 
and  quantitative  evaluation  techniques, 
and  in  (d)  the  development  of  various 
types  of  dissemination  products,  i.e., 
professional  journal  articles,  media 
work,  manuals,  training  programs,  etc. 

Factor  2:  Organizational  Capacity  (20 
points)  Proficiency  of  applicant's 
administrative,  fiscal  and  professional 
management  in  the  use  of  grant  funds 
and  personnel  resources  as  evidenced  in 
(a)  the  appropriateness  of  the  proposed 
budget  for  the  entire  project  period,  (b) 
proposed  staffing  patterns  during 
various  phases,  e.g.,  planning,  start  up, 
implementation,  analysis  and  reporting 
of  the  project's  operations,  (c)  proposed 
apportionment  of  existing  facilities  and 
information  management  resources,  and 
(d)  the  justification(s)  for  additional 
space  and  equipment  if  requested. 

Factor  3:  Implementation  Plan  (25 
points)  Comprehensiveness  of 


applicant's  plan  for  implementing 
national  and  multi-site  evaluation 
studies  as  evidenced  by  (a)  the 
relevancy  of  the  goals  and  objectives  for 
measuring  progress  and  achievement  of 
completion  of  the  evaluation  studies,  (b) 
the^easibility  of  the  projected  time  line, 
((^capability  of  meeting  the  needs  of  the 
F^eral  government  through  production 
of  timely  reports  and  providing 
assistance  in  managing  the  meetings  of 
the  three  groups  of  grantees,  and  (d) 
meeting  thti  needs  of  the  grantees 
through  the  provision  of  ongoing 
technical  assistance,  designing  efficient 
measurement  tools,  and  the  initiation 
and  receipt  of  continuous  support  in 
their  data  collection  process. 

Factor  4:  Management  Information 
Systems  (MIS)  and  Procedures  (20 
points)  Capacity  of  the  applicant's  MIS 
hardware  and  software  to  manage  the 
scope  of  the  proposed  project;  the 
professional  expertise  of  the  MIS  staff  in 
programming,  maintaining  data  set(s), 
implementing  the  applicant 
organization's  quality  control  policies 
and  in  providing  technical  assistance  to 
the  grantees;  the  adequacy  of  the 
applicant's  plan  for  providing  technical 
assistance  to  grantees  and  coordinating 
grantee  project  evaluations;  and  the 
feasibility  of  the  policies  and 
procedures  utilized  to  ensure  reliable 
and  confidential  management  of  the 
data  set(s). 

Factor  5:  Dissemination  Activities  (20 
points)  Thoroughness  of  means  for 
addressing  and  assessing  the  knowledge 
and  skills  needed  within  the  field  of 
HIV/ AIDS  health  services  delivery; 
creativity  and  timeliness  of  approaches 
for  the  dissemination  of  "lessons 
learned"  and  "best  practices":  the 
release  of  various  types  of  dissemination 
products  that  describe  unique  and  cross- 
cutting  operational  issues,  i.e..  small 
studies  using  interim  data,  qualitative 
reports  on  implementation  barriers 
experienced  by  the  grantees,  "special 
reports",  etc.;  and  capability  to  assist 
grantees  in  preparation  of  reports, 
releases  to  local  media,  training 
curricula,  manual  development  and  , 
consultant  services  for  replication  of 
grantee  service  delivery  models. 

Other  Grant  Infonnation 

Allowable  Costs 

The  basis  for  determining  allocable 
and  allowable  costs  to  be  charged  to 
PHS  grants  is  set  forth  in  45  CFR  part 
74,  subpart  Q  and  45  CFR  part  92  for 
State,  local  or  tribal  governments.  The 
four  separate  sets  of  cost  principles 
prescribed  for  public  and  private  non- 
profit recipients  are  OMB  Circular  A-87 
for  State,  local  or  tribal  governments; 


UMI 


7530 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday,  February  28,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday,  February  28.  1996  /  Notices 


7531 


C^B  Circular  A-21  for  institutions  of 
higher  education;  45  CFR  part  74, 
appendix  E  for  hospitals;  and  OMB 
Circular  A-122  for  nonprofit 
organizations. 

Reporting  and  Other  Requirements 

A  successful  applicant  under  this 
notice  will  submit  semi-annual  activity 
summary  reports  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  45  CFR  part  74, 
subpart  74.51,  "Monitoring  and 
Reporting  Program  Performance,"  with 
the  exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
Subpart  C  reporting  requirements  apply. 
Also,  grantees  must  be  prepared  to 
collaborate  with  other  grantees  on  the 
design  and  implementation  of  project 
evaluations  which  may  include  multi- 
site  evaluation  studies. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under  No. 
0937-0195.  Under  these  requirements, 
any  community-based,  non- 
governmental apphcant  must  prepare 
and  submit  a  Public  Health  System 
Impact  Statement  (PHSIS).  The  PHSIS  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  applications  submitted 
from  within  their  jurisdictions. 

Community-based,  non-governmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  administrator  of  the 
State  and  local  AIDS  programs  in  the 
area(s)  to  be  impacted  by  the  proposal: 
(a)  a  copy  of  the  face  page  of  the 
application  (SF424);  and,  (b)  a  summary 
of  the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  a  description 
of  the  population  to  be  served;  (2)  a 
summary  of  the  services  to  be  provided; 
and,  (3)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies.  Copies  of  the  letters 
forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  this 
program. 

Certification  Regarding  Environmental 
Tobacco  Smoke 

The  Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition, 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 


certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care  or  early  childhood 
development  services  are  provided  to 
children. 

Executive  Order  12372 

The  Special  Projects  of  National 
Significance  Grant  Program  has  been 
determined  to  be  a  program  subject  to 
the  provisions  of  Executive  Order 
12372,  as  implemented  by  45  CFR  part 
100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs. 

The  application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  a  review  system  and  will  provide 
a  Single  Point  of  Contact  (SPOC)  in  the 
State  for  the  review.  Applicants  (other 
than  federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  state.  The  due 
date  for  State  process  recommendations 
is  60  days  after  the  appropriate  deadline 
dates.  The  Health  Resources  and 
Services  Administration  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  responses  to  State  process 
recommendations  received  after  the  due 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs,"  Executive  Order 
12372,  and  45  CFR  part  100,  for  a 
description  of  the  review  process  and 
requirements.) 

OMB  Catalog  of  Federal  Domestic 
Assistance 

Number  for  the  Special  Projects  of 
National  Significance  is  93.928. 

Dated:  February  14. 1996. 
Giro  V.  Sumaya, 
Administrator. 
[FR  Doc.  96-4476  Filed  2-27-96;  8:45  am] 
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Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  March  1996: 

Name:  Council  on  Graduate  Medical 
Education. 

Ekite  and  Time:  March  12, 1996,  8  a.m.-5 
p.m. 


Place:  Governor's  House  Hotel,  17th  Street 
at  Rhode  Island,  Avenue,  N.W.,  Washington, 
D.C  20036. 

This  meeting  is  open  to  the  Public. 

Agenda:  The  agenda  will  include  a  panel 
to  discuss  International  Medical  Graduates, 
data  and  trends,  and  entry  and  participation 
in  the  U.S.  physician  workforce.  There  will 
be  reports  and  updates  on  the  work  Groups:^ 
Minorities  in  Medicine;  Geographic 
Distribution/Medical  Education  Consortia; 
Physician  Competencies  in  a  Managed  Care 
World;  and  IMG  entry  and  Participation  in 
the  physician  workforce. 

Anyone  requiring  information  regarding 
the  subject  should  contact  F.  Lawrence  Clare, 
M.D.,  M.P.H..  Acting  Executive  Secretary, 
telephone  (301)  443-6326,  Council  on 
Graduate  Medical  Education,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Service 
Administration,  Room  9A-27,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  February  23, 1996. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
IFR  Doc.  96-4474  Filed  2-27-96;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  FR-2491-N-04] 

Notice  of  Proposed  information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  April  29, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  415-7th 
Street,  SW,  Room  9116,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 


for  copies  of  the  proposed  forms  and 
other  available  documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Actions  to  Reduce 
Losses  in  FHA  Programs  FR-2491. 
OMB  Control  Number:  2502-0392. 

Description  of  the  need  for  the 
information  and  the  proposed  use:  A 
uniform  form  for  HUD  and  HUD 
approved  lenders  to  use  which  puts 
forth  the  value,  terms  and  conditions  of 
a  property  for  mortgage  insurance 
purposes. 

Agency  form  numbers:  Not 
Applicable. 

Members  of  affected  public:  Business 
or  other  for  profit. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  8,000  number  of 
respondents  is  200  frequency  response 
is  yearly  and  the  hour  of  response  is  1. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 


Dated;  February  15,  1996. 
Nicolas  P.  Retsinas, 

A/S  Secretary  for  Housing — Federal  Housing 
Commissioner. 

IFR  Doc.  96-4440  Filed  2-27-96;  8:45  ami 
BILUNG  CODE  421»-Z7-M 

Office  of  Administration 
pSocket  No.  FR-392»-N-02] 

SutHnission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  .proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  E)epartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  29, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 


office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appli(::able: 
(6)  what  members  of  the  public:  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  35,  as 
amended. 

Dated:  February  20.  1996. 
David  S.  Cristy, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Section  8  Moderate 
Rehabilitation  Single  Room  Occupancy 
(SRO)  Program  (FR-3929). 

Office:  Community  Planning  and 
Development. 

OMB  Approval  Number:  2506-0131. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  requested  will  assist  the 
Department  in  selecting  applicants 
which  meet  program  requirements  and 
demonstrate  the  greatest  need  for 
Section  8  Moderate  Rehabilitation  SRO 
program  funds.  The  purpose  of  this 
program  is  to  provide  Rental  Assistance 
for  homeless  individuals  in 
rehabilitated  SRO  housing. 

Form  Number:  HUD-52515-B. 

Respondents:  State.  Local,  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


"*>"^  Burden 

P^r^    '     hours 
sponse         '^'^ 


Numt)ef 

Fre- 

of re- 
spooO- 

quency 

of  re- 

ents 

sponse 

Intomiation  Collection 


150 


25.5 


3.825 


UMI 


7532 


Federal  Register  /  Vol.  61.  No.  40  /  Wednesday,  February  28,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday,  February  28,  1996  /  Notices 


7533 


Total  Estimated  Burden  Hours:  3.825. 

Status:  Reinstatement  witliout  change. 

Contort:  Marian  V.  Jones,  HUD,  (202) 
708-1234,  Joseph  F.  Lackey,  Jr..  OMB, 
(202) 395-7316. 

Dated:  February  20. 1996.  | 

[FR  Doc.  96^439  Filed  2-27-96;  8:45  am] 

WLUNQ  CODE  421»-01-M 


Office  of  the  Assistant  Secretary  for 
Pvbnc  and  Indian  Housing 

[Doctot  Na  FR-379a-N-03]  | 

Announcement  of  Funding  Awards: 
Community  Development  BlocK  Grant 
Program  for  Indian  Tribes  md  Alasica 
Native  Villages,  Fiscal  Year  1995 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C]  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1995  for  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaska  Native 
Villages.  The  purpose  of  this  Notice  is 
to  publish  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  made  available  by  HUD  to 
provide  assistance  to  the  Indian  Tribes 
and  Alaska  Native  Villages. 
FOR  FURTHER  INFORMATION  CONTACT:  Dom 
Nessi,  OfBce  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  B-133,  451 
Seventh  Street  SW,  Washington.  DC 
20410.  Telephone  (202)  755-0068  (this 
is  not  a  toll-free  number).  Hearing-  or 
speech-  impaired  persons,  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPI.BMB«TARY  INFORMATION:  The  CDBG 
Program  is  authorized  under  Title  I, 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C.  5301 
et  seq.);  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(d));  24  CFR  Part  953. 

This  Notice  announces  FY  1995 
funding  of  $46,000,000  to  be  used  to 
assist  in  the  development  of  viable 
Indian  and  Alaskan  native  communities, 
including  decent  housing,  a  suitable 
Uving  environment,  and  economic 
opportunities.  The  FY  1995  awards 
announced  in  this  Notice  were  selected 
for  funding  consistent  with  the 


provisions  in  the  Notices  of  Funding 
Availability  (NOFAs)  published  in  the 
Federal  Register  on  February  24,  1995 
(60  FR  10452). 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15,  1989),  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
as  shown  in  Appendix  A. 

Dated:  February  22.  1996. 
Kevin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Appendix  A. — Community 
Development  Block  Grant;  Program  for 
Indian  Tribes  and  Alaskan  Native 
Villages,  Recipients  of  Funding 
Decisions,  Fiscal  Year  1995 


Funding  recipient  (name  and  ad- 
dress) 

Eastern/Woodlands  ONAP 

Bois  Forte  Reservation,  P.O. 
Box  16,  Nett  Lake,  Minnesota 
55772  

Eastern  Band  of  Cherokee  Indi- 
ans, P.O.  Box  455,  Cherokee. 
North  Carolina  28719 

Forest  County  PotawatomI  Com- 
munity, P.O.  Box  340, 
Crandon,  Wisconsin  54520 

Ho  Chunk  Nation,  P.O.  Box  54, 
Black  River  Falls,  Wisconsin 
54615  

Lac  Vieux  Desert  Band  of  Lake 
Supernr  Chippewa  Indians, 
P.O.  Box  249-Choate  Road, 
Watersmeet,  Mk:higan  49969  . 

Leech  Lake  Tribal  Council,  P.O. 
Box  100,  Cass  Lake,  Min- 
nesota 56633  

Passamaquoddy  Joint  Tritial 
Council,  36  North  Street,  Ca- 
lais, Maine  04619 

Poarch  Band  of  Creek  Indians, 
HCR-69  Box  85-B,  Atmore, 
Alabama  36502 

Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians,  P.O.  Box 
529,  Bayfield,  Wisconsin 
54814  

Sokaogon  Chippewa  Community 
Mole  Lake  Band,  Route  1 .  Box 
625,  Crandon,  Wisconsin 
54520 

White  Earth  Resen/ation  Tribal 
Council,  P.O.  Box  418,  White 
Earth,  Minnesota  56591  

Southern  Plains  ONAP 

Cherokee  Tribe,  P.O.  Box  948, 

Tahlequah,  OK  74465 

Seneca-Cayuga  Tribe,  P.O.  Box 

1284.  Miami,  OK  74355 

Osage  Tribe,  627  Grandview, 

Pawhuska,  OK  74056  

Alabama-Quassarte  Tribe,  P.O. 

Box  537.  Henryetta,  OK  74437 


Amount 
approved 


$300,000 
300,000 
300,000 
300,000 

300,000 
300,000 
300.000 
300,000 

300,000 

300,000 
300,000 

750,000 
161,288 
100,000 
343,900 


Funding  recipient  (name  and  ad- 
dress) 

Amount 
'  approved 

Choctaw  Tribe,  Drawer  1210, 
Durant,  OK  74702-1210 

Sac  &  Fox  of  Oklahoma.  Rt  2, 
Box  246,  Stroud,  OK  74079  ... 

Iowa  Tribe  of  Kansas  &  Ne- 
braska, Rt  1.  Box  58-A,  White 
Cloud  KS  66094 

750.000 
750,000 

375,000 

Peoria  Tribe,  P.O.  Box  1527. 
Miami.  OK  74355 

700,000 

Chitimacha.  P.O.  Box  661. 

Charenton.  LA  70523-6691  .... 
Osage  Tribe.  627  Grandview. 

Pawhuska,  OK  74056 

662,900 
150,000 

Kaw  Tribe.  P.O.  Box  50,  Kaw 
City,  OK  74641   

670,520 

Comanche  Tribe.  P.O.  Box  908. 
Lawton.  OK  73502 

600,120 

Apache  Tribe.  P.O.  Box  1220. 
Anakarko.  OK  73005  

500.000 

Osage  Tribe.  627  Grandview, 
Pawhuska.  OK  74056 

248,700 

Abseotee-Shawnee  Tribe,  2025 
S.  Gordon  Cooper.  Shawnee. 
OK  74801  

110,000 

Prairie  Band  Potawatomi  Tribe. 
14880  "K"  Road.  Mayetta.  KS 
66509  

Pawnee  Tribe.  P.O.  Box  470. 
Pawnee.  OK  74058 

685,072 
750,000 

Ponca  Tribe,  Box  2,  White 
Eagle.  Ponca  City.  OK  74601  . 

12.400 

Northern  Plains  ONAP 

Blackfeet  Tribe.  P.O.  Box  850. 
Browning.  MT  59417 

382.000 

Fort  BerthoW  Tribes,  HO  Box  2. 
New  Town.  ND  58763  

798.601 

Northern  Arapaho  Tribe.  P.O. 
Box  396,  Ft.  Washakie,  WY 
82514  

800,000 

Southern  Ute  Tribe,  P.O.  Box 
737,  Ignacio.  CO  81137 

564.000 

Standing  Rock  Sfoux  Tribe.  P.O. 
Box  D.  Fort  Yates.  ND  58538  . 

Turtle  Mountain  Band  of  Chip- 
pewa. P.O.  Box  900.  Bekxwrt. 
ND  58316 

400.000 
400.000 

Utah  Paiute  Tribe.  600  North. 
100  East.  Cedar  City,  UT 
84720  

Chippewa  Cree  Tribe,  P.O.  Box 
544,  Box  EkJer,  MT  59521  

Ute  Indian  Tribe,  P.O.  Box  190, 
Ft.  Duchesne.  UT  84026  

Northern  Cheyenne  Tribe.  P.O. 
Box  128,  Lame  Deer.  MT 
59043  

Fort  Belknap  Indian  Community. 
R.R.  1.B0X66.  Hariem.  MT 
59526  

800.000 
400,000 
200,000 

800.000 

800.000 

Southwest  ONAP 

Navajo  NatkHi.  P.O.  Box  9000. 

Window  Rock,  AZ  86515  

Colusa  Rancheria.  P.O.  Box  8. 

Colusa.  CA  95932 

4,516.703 
117,102 

Ysleta  Del  Sur.  P.O.  Box  17579. 
El  Paso.  TX  79917 

386,280 

Coyote  Valley  Rancheria.  P.O. 
Box  39.  Redwood  Valley.  CA 
95470  

450,000 

Cocopah  Indian  Resen/atk>n,  Bin 
G,  Somerton.  AZ  85350 

450,000 

Fundkig  recipient  (name  and  ad- 
c^ss) 

Oedwood  Valloy  Rancheria,  P.O. 
Box  499,  Redwood  Valley,  CA 
95470  

Chemehuevi  Indian  Resenatxm, 
P.O.  Box  1976,  Chemehuevi 
Valley,  CA  92363 

Hualapai  Indian  Reservatkm, 
P.O.  Box  179,  Peach  Springs, 
AZ  86434  

Grindstone  Rancheria,  P.O.  Box 
63,  Elk  Creek,  CA  95839 

Washoe  Tribe  of  NV  and  CA. 
919  Highway  395  South, 
GardnerviKe.NV  89410  

Yavapai  Apache  Tritw,  P.O.  Box 
1 188,  Camp  Venle,  AZ  86322 

Tule  River  Reservalkxi,  P.O. 
Box  589,  Porterville,  CA 
93258 

White  Mountain  Apache  Tribe. 
P.O.  Box  700.  Whiteriver.  AZ 
85941 

Mesa  Grande  Indian  Reserva- 
tion, P.O.  Box  270,  Santa 
Ysabel,  CA  92070 

Mescalero  Indian  Reservatkyi, 
P.O.  Box  176.  Mescalero.  NM. 
88340 

Ely  Cotony,  16  Shoshone  Circle. 
Ely,  NV  89301  

Tohono  COdham  Natkxv  P.O. 
Box  837.  Sells,  AZ  85634 

Duck  Valley  Indtan  ReeervatkHi, 
P.O.  Box  219.  Owyhee,  NV 
89832  

Redding  Rancheria,  2000 
Rancheria  Road,  Reddbig,  CA 
96001  

Sherwood  Valey  Rancheria,  190 
Sherwood  HiH  Drive,  WHIits, 
CA  95490  

Trinidad  Rancheria,  P.O.  Box 
630,  TrinkJad,  CA  95570 

Santa  Ana  Puebto,  02  Dove 
Road,  Bemaiilk).  NM  87004  .... 

Pfcuris  Puebto.  P.O.  Box  127, 
Penasco,  NM  87553 

La  Joila  Indian  Reservatkxi,  Star 
Route  Box  158,  Valley  Center, 
CA  92082 - 

Pala  Indian  Reservatkxi.  P.O. 
Box  43.  Pala,  CA  92059 

Yomt>a  Indian  Resen^atkxi,  HC 
61,  Box  6275,  Austin.  NV 
89310  

Scotts  Valley  Band  of  Porno  In- 
dtems,  149  r^torth  Main  St.. 
Ste.  200.  Lakeport,  CA.  95453 

FalkMi  Indian  Resen/atxxi.  8955 
MisskMi  Road,  Falkm.  NV 
89406  

Pueblo  of  Jemez,  P.O.  Box  78, 
Jemez  Puebto,  NM  87024  

Cat>azon  Barxj  of  Misston  Indi- 
ans, 84-245  Indto  Springs  Dr., 
Indio,  CA  92201  

Gila  River  Indian  Community, 
P.O.  Box  97,  Sacaton.  AZ 
85247  

Norttiwest  Coast  ONAP 

Makah  Indian  Tribe.  P.O.  Box 
115.  Neah  Bay.  WA  98357 


Anxxjnt 
approved 


450,000 

450,000 

435,500 
450,000 

450,000 
432.500 

444.339 

2.000,000 

450.000 

586.000 
386,750 
516,200 

289,125 

367.429 

440,910 
447.000 
425,000 
450,000 

450,000 
431.022 

170.670 

301,484 

450.000 
550.000 

450.000 

365,470 

320.000 


Furxfing  recipient  (name  and  ad- 
dress) 

Spokane  Indian  Tribe.  P.O.  Box 
7334,  WeNpinit,  WA  99207  

Conf.  Tribes  of  Warm  Springs. 
P.O.  Box  C.  Warm  Springs. 
OR  97761  

Suquamish  Indnn  Tribe.  P.O. 
Box  498,  Suquamish.  WA 
98392 

Nooksack  Indian  Tribe.  P.O.  Box 
157.  Deming.  WA  98244  

Klamath  Indun  Tribe,  P.O.  Box 
426.  Chokxjuin.  OR  97624 

Coeur  d'Alene  Tribe.  P.O.  Box 
388.  Plummer.  ID  83851 

Upper  Skagit  Indian  Tribe.  2284 
Community  Plaza  Way,  Sedro 
WooHey.  WA  98284.  Squaxin 
Island  Tribe.  S.E.  70.  Squaxin 
Land.  Shelton.  WA  98584 

Anchorage  ONAP 

Pitka's  Point  Traditkxtal  Council. 
P.O.  Box  127.  St  Mary's.  AK 
99658  

Native  Village  of  Shageluk.  Gen- 
eral Deb^ry.  Shageluk,  AK 
Voooo  

Native  Village  of  Savoonga.  P.O. 
Box  120,  Savoonga.  AK 
99769  

TatiOek  IRA  Council.  P.O.  Box 
171.  Tatitlek.AK  99677  

ML  Sanford  Tribal  Consortium, 
P.O.  Box  357.  Gakonk.  AK 

QOrnr 

Native  Village  of  Koyuk,  P.O. 
Box  30.  Koyuk.  AK  99753  

Native  Village  of  Kwigillirtgok. 
P.O.  Box  49.  Kwigillingok.  AK 
99622  

Kokhanok  Village  Council,  P.O. 
Box  1007,  Kokhanok.  AK 
asOUO  

Native  Village  of  AtmauUuak, 
General  Delivery,  Atmautiuak, 
AK  99559  

Native  Village  of  Mekoryuk,  Box 
66,  Mekoryuk,  AK  99630  

Native  Village  of  Kwinhagak 
(Ouinhagak).  General  Deliv- 
ery, Ouinhagak,  AK  99655  


Amount 
approved 


ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1996; 
Amendment. 


320.000 

320.000 

240.000 
320.000 
168,664 
320,000 

320,000 

205.658 

300.000 

350.287 
333.760 

499.041 
310,573 

500,000 

136,700 

500,000 
274,500 

328,525 


[FR  Doc  96-44351  Filed  2-27-96;  8:45  am] 
8ILUNQ  OOOE  4210-3S-P 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

[Docket  No.  FR-4004-M-X>Z] 

Notice  of  Funding  Avaliat)illty  for  the 
HUO-Adminlsteied  Small  Cities 
Community  Development  Block  Grant 
(CDBG)  Program— Fiscal  Year  1996; 
and  ttte  Section  108  Loan  Guarantee 
Program  for  Small  Communities  in 
New  York  State;  Amendment 

AGENCY:  OfRce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


summary:  This  notice  amends  the  NOFA 
for  the  HUD-Administered  Small  Cities 
Community  Development  Block  Grant 
(CDBG)  Program  and  the  Section  108 
Loan  Guarantee  Program  for  Small 
Communities  in  New  York  State, 
published  in  the  Federal  Register  on 
December  28. 1995  (60  FR  67260).  This 
notice  provides  an  additional  contact  for 
New  York  State  and  to  clarify  certain 
other  items  as  described  below. 
DATES:  This  notice  does  not  effect  the 
deadline  dates  described  in  the 
December  28, 1995  NOFA  for  the  HUD- 
Administered  Small  Gties  CDBG 
Program  and  the  Section  108  Loan 
Guarantee  Program  for  Small 
Communities  in  New  York  State  (60  FR 
67260). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  A.  D'Agosta,  Director.  OfBce  of 
Community  Planning  and  Development. 
Department  of  Housing  and  Urban 
Development,  26  Federal  Plaza,  New 
York.  NY  10278-0068;  telephone  (212) 
264-0771.  (This  is  not  a  toll-free 
niunber.)  Hearing-  or  speech-impaired 
persons  may  call  (212)  264-0927  (TDD). 
SUPPI.EMENTARY  INFORMATKM:  The 
NOFA  for  the  HUD-Administered  Small 
Cities  Community  Development  Block 
Grant  (CDBG)  Program— Fiscal  Year 
(FY)  1996.  and  the  Section  108  Loan 
Guarantee  Program  for  Small 
Communities  in  New  Yoii;  State  was 
published  in  the  Federal  Register  on 
December  28. 1995  (60  FR  67260). 
Today's  notice  amends  sections  I.C.2. 
(Previous  Grantees)  and  I.E.2.C. 
(Performance  Assessment  Reports)  of 
the  December  28.  1995  NOFA  to  clarify 
that  the  submission  date  of  annual 
Performance  Assessment  Reports  (PARs) 
is  no  later  than  October  31  for  all  grant 
agreements  executed  before  April  1  of 
the  same  calendar  year,  and  that  the  first 
report  should  cover  the  period  from  the 
execution  of  the  grant  until  September 
30.  Reports  on  grants  made  after  March 
31  of  a  calendar  year  will  be  due 
October  31  of  the  following  calendar 
year,  and  the  report  should  cover  the 
period  of  time  from  the  execution  of  the 
grant  until  September  30  of  the  calendar 
year  following  grant  execution.  After  the 
submission  of  the  initial  report.  PARs 
will  be  submitted  annually  on  October 
31  until  completion  of  the  activities 
funded  under  the  grant 

Today's  notice  also  amends  section 
l.D.S.b.  (Grant  Limits  and  Funding 
Requirements)  of  the  December  28.  1995 
NOFA  to  clarify  that  multi-year  requests 
may  be  for  single  purpose  grants  as  well 
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as  comprehensive  grants  This  notice 
specifies  limits  for  single  purpose  and 
comprehensive  grants. 

With  regard  to  section  I.E  3.c.(l)(a)(iii) 
(Direct  Homeownership  Assistance)  of 
the  December  28, 1995  NOFA,  the 
authority  under  die  CDBG  program  to 
carry  out  direct  homeownership 
assistance  activities  has  expired.  The  FY 
1996  HUD  appropriations  bill  would 
have  amended  the  CDBG  program  to 
make  homeownership  activities  a 
permanent  eligible  CDBG  activity.  The 
FY  1996  HUD  appropriations  bill  was 
not  approved  by  the  President,  and  as  of 
this  date  such  activities  are  not 
authorized.  If  there  is  a  HUD 
appropriation  bill  enacted  with  this 
provision  prior  to  HUD's  announcement 
of  grant  awards,  then  any  fundable 
applications  containing  such  activities 
would  be  approvable.  However, 
potential  applicants  are  advised  that 
should  direct  homeownership  activities 
not  be  authorized  by  the  time  HUD 
makes  the  grant  awards,  HUD  would  not 
be  able  to  make  a  grant  obligation  for 
such  activities.  Applicants  should  take 
these  matters  into  consideration  when 
preparing  an  application  that  contains 
direct  homeownership  activities.  It  is 
noted  that  some  direct  homeownership 
activities  are  eligible  under  other 
provisions  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended  (42  U.S.C.  5301-5320). 

Today's  notice  corrects  section  n.C.2. 
(Streamlined  Application  Requirements 
for  Certain  Applicants)  to  be  consistent 
with  24  CFR  570.425(c)  to  provide  that 
a  previous  year's  applicant,  whose 
application  was  not  funded,  may  notify 
HUD  in  writing  within  the  application 
period  that  it  wishes  its  previous 
application  to  be  reconsidered  in  the 
current  competition.  The  NOFA 
published  on  December  28, 1995 
erroneously  stated  that  all  previous 
year's  unfunded  applications  would  be 
automatically  reconsidered.  This 
provision  was  in  effiect  for  the  Fiscal 
Year  1995  competition  only. 

Today's  notice  amends  section  III 
(Technical  Assistance)  to  clarify  that 
both  of  HUD's  New  York  offices,  located 
in  Buffalo  and  New  York  City,  will  be 
available  to  provide  technical  assistance 
to  prospective  applicants. 

Today's  notice  also  provides  the 
correct  phone  number  for  HUD's  Buffalo 
office,  which  is  (716)  551-5742. 

Accordingly,  FR  Doc.  95-31383,  the 
NOFA  for  the  HUD-Administered  Small 
Cities  Commimity  Development  block 
Grant  (CDBG)  Program— Fiscal  Year 
1996,  and  the  Section  108  Loan 
Guarantee  Program  for  Small 
Communities  in  New  York  State, 
published  in  the  Federal  Register  on 


December  28. 1995  (60  FR  67260),  is 
amended  as  follows: 

1.  On  page  67263,  in  column  1, 
section  I.C.2..  under  the  heading 
"Previous  grantees,"  is  amended  to  read 
as  follows: 

I.  Purpose  and  Substantive  Description 


C.  Eligibility 

***** 

2.  Previous  grantees.  Eligible 
applicants,  which  previously  have  been 
awarded  Small  Cities  Program  CDBG 
grants,  are  also  subject  to  an  evaluation 
of  capacity  and  performance.  Numerical 
thresholds  for  drawdown  of  funds  have 
been  established  to  assist  HUD  in 
evaluating  a  grantee's  progress  in 
implementing  its  program  activities. 
(These  standards  apply  to  all  CDBG 
Program  grants  received  by  the 
community.)  An  additional  threshold 
relates  to  the  submission  of  annual 
Performance  Assessment  Reports  (PARs) 
which  were  due  October  31, 1995,  for 
all  grant  agreements  executed  before 
April  1. 1995.  (See  24  CFR 
§  570.507(a)(2)(ii)(A).)  Failure  to  submit 
a  PAR  is  not  a  curable  technical 
deficiency.  Applicants  generally  will  be 
determined  to  have  performed 
adequately  in  the  area(s)  where  the 
thresholds  are  met.  Where  a  threshold 
has  not  been  met.  HUD  will  evaluate  the 
documentation  of  any  mitigating  factors, 
particularly  with  respect  to  actions 
taken  by  the  applicant  to  accelerate  the 
implementation  of  its  program 
activities. 
***** 

2.  On  page  67264.  in  column  1. 
section  I.D.5.b.,  under  the  heading 
"Grant  Limits  and  Funding 
Requirements"  is  amended  to  read  as 
follows: 

I.  Purpose  and  Substantive  Description 


D.  Types  of  Grants 


5.  Multi-year  Plans 

***** 

b.  Grant  Limits  and  Funding 
Requirements.  Single  Purpose  Multi- 
year  requests:  The  maximum  annual 
grant  for  a  Single  Purpose  grant  is 
$600,000,  except  that  counties  may 
apply  for  up  to  $900,000  in  Single 
Purpose  funds.  The  maximum  amount 
for  Single  Purpose  grant  applications 
made  jointly  by  units  of  general  local 
government  will  be  $900,000.  The 
maximum  funding  for  implementing  an 
entire  multi-year  plan  i^  $1,200,000  for 
a  two  year  multi-year  plan  ($1,800,000 


for  counties  and  joint  applications  by 
units  of  general  local  government),  and 
$1,800,000  for  a  three  year  muhi-year 
plan  ($2,700,000  for  counties  anJ  joint 
applications  by  units  of  general  local 
government). 

Comprehensive  Multi-year  requests. 
The  maximum  funding  for 
implementing  an  entire  multi-year  plan 
is  $3,100,000  for  a  two  year  multi-year 
plan,  and  $5,000,000  for  a  three  year 
multi-year  plan.  However,  in  no  event 
will  HUD  award  more  than  $1,200,000 
in  grant  funds  for  the  first  year's 
increment  of  either  a  2-year  or  3-year 
multi-year  request. 

Grant  funds  requested  must  be 
sufficient,  either  by  themselves  or  in 
combination  with  funds  from  other 
sources,  (including  any  Section  108 
Loan  Guarantee  resources  requested  in 
conjunction  with  a  Small  Cities 
application  under  this  NOFA)  to 
complete  the  project  within  a  reasonable 
amount  of  time.  If  other  sources  of  funds 
are  to  be  used  with  respect  to  a  project, 
the  source  of  those  funds  should  be 
identified  and  the  level  of  commitment 
indicated. 
•        •        •        *        * 

3.  On  page  67265,  in  column  1, 
section  I.E.2.C.,  imder  the  heading 
"Performance  Assessment  Reports"  is 
amended  to  read  as  follows: 

L  Purpose  and  Substantive  Description 


E.  Selection  Criteria/Ranking  Factors 
and  Final  Selection 


2.  Performance  Evaluation 
***** 

c.  Performance  Assessment  Reports. 
Under  24  CFR  570.507,  Small  Cities 
CDBG  grantees  are  required  to  submit 
Performance  Assessment  Reports  (PARs) 
no  later  than  October  31  for  all  grants 
executed  before  April  1  of  the  same 
calendar  year.  The  first  report  should 
cover  the  period  from  the  execution  of 
the  grant  until  September  30.  Reports  on 
grants  made  after  March  31  of  a  calendar 
year  will  be  due  October  31  of  the 
following  calendar  year,  and  the  reports 
will  cover  the  period  of  time  firom  the 
execution  of  the  grant  until  September 
30  of  the  calendar  year  following  grant 
execution.  After  the  submission  of  the 
initial  report,  PARs  will  be  submitted 
annually  on  October  31  until 
completion  of  the  activities  funded 
under  the  grant.  For  an  application  for 
FY  1996  funds  to  be  considered  for 
funding,  the  applicant  must  be  current 
in  its  submission  of  Performance 
Assessment  Reports.  Failure  to  submit  a 
PAR  is  not  a  curable  technical 


deficiency  under  Section  V  of  this 
NOFA. 

****•*' 

4.  On  page  67268,  in  column  2. 
section  I.E.3.c.(l)(a)(iii).  under  the 
heading  "Direct  Homeownership 
Assistance,"  after  the  fifth  paragraph,  a 
new  paragraph  is  added,  to  read  as 
follows: 

I.  Purpose  and  Substantive  Description 


E.  Selection  Criteria/Ranking  Factors 
and  Final  Selection 


3.  Four  Factor  Rating 

»        »        *        «        * 

c.  Program  Impact — General. 

***** 

(1)  Program  Impact — Single  Purpose 
Grants. 

***** 

(a)  Program  Impact— Single  Purpose- 
Housing. 

***** 

(iii)  Direct  Homeownership 
Assistance. 

***** 

The  authority  under  the  CDBG 
program  to  carry  out  direct 
homeownership  assistance  activities  has 
expired.  The  FY  1996  HUD 
appropriations  bill  would  have 
amended  the  CDBG  program  to  make 
homeownership  activities  a  permanent 
eligible  CDBG  activity.  The  FY  1996 
HUD  appropriations  bill  was  not 
approved  by  the  President,  and  as  of 
this  date  such  activities  are  not 
authorized.  If  there  is  a  HUD 
appropriation  bill  enacted  with  this 
provision  prior  to  HUD's  annoimcement 
of  grant  awards,  then  any  fundable 
applications  containing  such  activities 
would  be  approvable.  However, 
potential  applicants  are  advised  that 
should  direct  homeownership  activities 
not  be  authorized  by  the  time  HUD 
makes  the  grant  awards,  HUD  would  not 
be  able  to  make  a  grant  obligation  for 
such  activities.  Applicants  should  take 
these  matters  into  consideration  when 
preparing  an  application  that  contains 
direct  homeownership  activities.  It  is 
noted  that  some  direct  homeownership 
activities  are  eligible  under  other 
provisions  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301-5320). 
***** 

5.  On  page  67278.  in  column  1, 
section  II. A.,  under  the  heading 
"Obtaining  Applications'*  is  amended  to 
read  as  follows: 


II.  Application  and  Funding  Award 
Process 

A.  Obtaining  Applications 

All  nonentitled  communities  in  New 
York  State  may  obtain  application  kits 
through  HUD's  New  York  or  Buffalo 
Offices.  The  addresses  for  HlJDs 
Buffalo  and  New  York  offices  are: 
Department  of  Housing  and  Urban 
Development.  Office  of  Community 
Planning  and  Development. 
Attention:  Small  Cities  Coordinator. 
26  Federal  Plaza,  New  York,  NY 
10278-0068.  Telephone (212) 264- 
6500 
Department  of  Housing  and  Urban 
Development.  Community  Planning 
and  Development  Division.  Attention: 
Small  Cities  Coordinator.  465  Main 
Street.  Lafayette  Court,  Buffalo.  NY 
14203.  Telephone  (716)  551-5742 
***** 

6.  On  page  67278.  in  column  1, 
section  n.B.,  under  the  heading 
"Submitting  Applications."  the  third 
sentence  of  the  first  paragraph  is 
amended  to  read  as  follows: 

n.  Application  and  Funding  Award 
Process 


B.  Submitting  Applications 

•  *  *  Final  applications  may  be 
mailed,  and  if  they  are  received  after  the 
deadline,  must  be  postmarked  no  later 
than  midnight.  March  13, 1996.  *  *  * 

***** 

7.  On  page  67278.  in  column  2. 
section  n.C.2.,  under  the  heading 
"Streamlined  Application  Requirements 
for  Certain  Applicants"  is  amended  to 
read  as  follows: 

II.  Application  and  Funding  Award 
Process 


C.  The  Application 

***** 

2.  Streamlined  Application 
Requirements  for  Certain  Applicants 

An  eligible  applicant  that  submitted 
an  application  under  the  Fiscal  Year 
1995  NOFA,  but  whose  application  was 
not  selected  for  funding,  may  notify 
HUD  in  writing  by  the  application 
deadline  date,  March  13. 1996.  that  it 
wishes  its  FY  1995  application  to  be 
reactivated  for  consideration  under  this 
NOFA.  Applications  that  are  reactivated 
may  be  updated,  amended,  or 
supplemented  by  the  applicant, 
provided  that  such  amendment  or 
supplementation  is  received  no  later 
than  the  due  date  for  applications  under 
this  NOFA.  If  there  is  no  significant 


change  in  the  application  involving  new 
activities  or  alteration  of  proposed 
activities  that  will  significantly  change 
the  scope,  location,  or  objedives  of  the 
proposed  activities  or  benefit  iaries, 
there  will  be  no  further  citizen 
participation  requirement  lo  keep  the 
application  active  for  a  succeeding 
round  or  competition. 

Applicants  with  activities  approved 
for  funding  under  the  Fis<.al  Year  1995  ■ 
NOFA  are  eligible  for  additional 
funding  for  those  activities  under  this 
NOFA.  Applicants  seeking  additional 
funding  for  activities  selected  for 
funding  under  the  Fiscal  Year  1995 
NOFA  may  notify  the  Department  in 
writing  by  March  13,  1996  that  they 
wish  to  seek  additional  funding  for 
those  activities.  Such  applicants  may 
incorporate  by  reference  the  application 
materials  in  the  applicant's  Fiscal  Year 
1995  application,  and  may  provide 
material  to  update  or  supplement  the 
prior  application. 

All  applicants  are  free  to  submit  an 
entirely  new  application  in  place  of  a 
previous  application  should  they  so 

desire. 

•        *        *        •        • 

8.  On  pages  67278,  column  3,  lo  page 
67279,  column  1,  section  III.,  under  the 
heading  "Technical  Assistance"  is 
amended  to  read  as  follows: 

III.  Technical  Assistance 

Prior  to  the  apphcation  deadline,  the 
Buffalo  and  New  York  Offices  will 
provide  technical  assistance  on  request 
to  individual  applicants,  including 
explaining  and  responding  to  questions 
regarding  program  regulations,  and 
defining  terms  in  the  application 
package.  In  addition,  HUD  plans  to 
conduct  informational  meetings  around 
the  State  to  discuss  the  Small  Cities 
Program,  and  will  conduct  application 
workshops  in  conjunction  with  these 
meetings.  Please  contact  the  Buffalo  or 
New  York  Office  for  further  information 
regarding  these  meetings.  Application 
kits  will  be  available  at  these  meetings, 
as  well  as  from  the  HUD  offices 
previously  identified  in  Section  II  of 
this  NOFA,  and  will  also  be  available  at 
the  informational  meetings.  In  order  to 
ensure  that  the  application  deadline  is 
met,  it  is  strongly  suggested  that 
applicants  begin  preparing  their 
applications  immediately  and  not  wait 
for  the  informational  meetings. 

In  order  to  be  considered  for  funding, 
complete  applications  (an  original  and 
two  photocopies  of  the  entire 
application)  must  be  physically  received 
by  the  appropriate  HUD  office  on  March 
13,  1996,  by  4  p.m.  or,  if  mailed, 
postmarked  no  later  than  midnight, 
March  13,  1996.  Applications  must  be 
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delivered  or  mailed  to  the  appropriate 
HUD  office  at  the  address  indicated  in 
Section  n. 

Dated:  February  22, 1996. 
Mark  C  Gordon, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc  96-4500  Filed  2-27-96;  8:45  am) 
■UMQ  OOOe  tt1»-»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-«62-1410-00-P;  F-14841^] 

Alaska  Native  Claims  Selection 

In  accordance  with  E)epartmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(a).  will  be  issued  to 
Brevig  Mission  Native  Corporation  for 
868.63  acres.  The  lands  involved  are  in 
the  vicinity  of  Brevig  Mission,  Alaska. 

Kateei  River  Meridian 

Tract  A  of  U.S.  Survey  No.  4494 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  L,and 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  March  29, 1996  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 


days  from  the  date  of  receipt  to  file  an 

appeal.  Appeals  most  be  filed  in  the 

Bureau  of  I^nd  Management  at  the 

address  identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Terry  R.  Hassett, 

Chief.  Branch  of  962  Adjudication. 

IFK  Doc.  96-4510  Filed  2-27-96;  8:45  am] 

BiLUNG  CODE  4310->M-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Sutmiission  for  0MB  Review; 
Comment  Request 

February  22. 1996. 

The  Department  of  Labor  (DQL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13,  44 
U.S.C.  Chapter  35).  Copies  of  these 
individual  ICRs,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  ((202) 
219-5095).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-^720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration, 
and  the  OMB  Desk  Officer  for  the 


Bureau  of  Labor  Statistics,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316),  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 
The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  to  Employ  Special 
Industrial  Homeworkers;  Application  to 
Employ  Student-Learners;  Application 
to  Employ  Workers  with  Disabilities; 
Supplemental  Data  Sheet  for 
Application  to  Employ  Workers  with 
Disabilities. 

OMB  Number:  1215-0005. 

Agency  Number:  yNH-2;  WH-205; 
WH-266-MIS;  WH-226A-MIS. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 
Not-for-profit  institutions;  Farms;  State, 
Local  or  Tribal  Government. 


Fomi 


1          Fomi 

Nunit)er  of 
respondents 

Estimated  time  per 
response 

Subtotal 

WH-2     

50 

600 

5,000 

7,200 

30  minutes 

25 

WH-205     

30  minutes  

300 

WH-226-MIS  

45  minutes 

3,750 

WH-226A-MIS  

45  minutes 

5,400 

I 

Total  Burden  Hours:  9,475. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $2,000. 

Description:  This  information  is 
necessary  to  determine  whether 
respondents  will  be  authorized  to  pay 
subminimum  wages  to  individuals  with 
disabilities  and  learners  and  employ 


I 


homeworkers  in  the  restricted  industries 
under  the  provisions  of  sections  11(d), 
14  (a),  and  (c)  of  the  Fair  Labor 
Standards  Act. 

Agency:  Employment  Standards 
Administration. 

Title:  Miner's  Claim  for  Benefits 
Under  the  Black  Lung  Benefits  Act; 


Employment  History;  Miner 
Reimbursement  Form. 

OMB  Number:  1215-0052. 

Agency  Number:  CM-911;  CM-911a; 
CM-915. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 


UMI 


CM-911  . 
CM-911a 
CHA-915  . 


Number  o1 
respondents 


4,800 
5.900 
9.500 


Estimated  time  per 
response 


45  minutes 
40  minutes 
10  minutes 


Subtotal 


3.600 
3.933 
1.583 


Total  Burden  Hours:  9,116. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $3,500. 

Description:  The  CM-911  is  the 
standard  application  form  filed  by  the 
miner  for  benefits  luider  the  Black  Lung 
Benefits  Act.  The  information  is  used  by 
the  program  to  determine  the  miner's 
eligibility  for  benefits.  The  CM-911a 
lists  the  miner's  work  history  and  is 
used  to  establish  whether  the  miner 
currently  or  formerly  worked  in  a  coal 
mine.  The  CM-915  is  used  by  the  miner 
to  provide  information  necessary  for 
reimbursement  of  medical  expenses 
incurred  by  the  miner. 

Agency:  Employment  Standards 
Administration. 

Title:  Pre-Hearing  Statement. 

OMB  Number:  1215-0085 

Agency  Number:  LS-18. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  6,800. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  1,088. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $2,500. 

Description:  This  form  is  used  to  refer 
cases  to  the  O^ce  of  the  Administrative 
Law  Judge  for  formal  hearing  under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act. 

Agency:  Employment  Standards 
Administration. 

*     Title:  Overpayment  Recovery 
Questioimaire. 

OMB  Number:  1215-0144. 

Agency  Number:  OWCP-20. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  4,500. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  4.500. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $1,000. 

Description:  Information  collected  on 
this  form  is  used  to  evaluate  the 
financial  profile  of  O^ce  of  Workers' 
Compensation  Program  beneficiaries 
who  have  been  overpaid  benefits,  and 
their  ability  to  repay.  OWCP 
beneficiaries  are  typically  retired  coal 


miners  disabled  by  black  lung  disease, 
and  Federal  employees  disabled  due  to 
work-related  injury,  or  their  survivors. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Continuance  of 
Compensation. 

OMB  Number:  1215-0154. 

Agency  Number:  CA-12. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  6,537. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Total  Burden  Hours:  545. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $2,000. 

Description:  This  collection  is  used  to 
obtain  information  on  marital  status  of 
beneficiaries  in  death  cases,  in  order  to 
determine  continued  entitlement  to 
benefits  under  the  provisions  of  the 
Federal  Employees'  Compensation  Act. 

Agency:  Biu«au  of  Labor  Statistics. 

Title:  Business  Birth  Pilot  Study. 

Agency  Number:  BLS790BBPS. 

Frequency:  Monthly. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  12,000. 

Estimated  Time  Per  Respondent:  5 
minutes  per  new  response;  2  minutes 
per  on-going  response. 

Total  Burden  Hours:  2,320. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

•  Description:  The  Bureau  of  Labor 
Statistics  (BLS)  is  initiating  a  major 
redesign  of  the  Current  Employment 
Statistics  (CES)  monthly  payroll  survey. 
An  on-going  sample  of  business  births  is 
maintained  under  this  request.  This 
information  is  used  to  develop  birth 
sampling  methods,  procedures  to 
estimate  birth  employment,  and  to  track 
activities  of  new  business  overtime. 
This  will  directly  benefit  the  CES  survey 
in  its  total  employment  estimates. 
Theresa  M.  O'Malley, 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  96-4471  Filed  2-27-96;  8:45  ami 

BILUNG  CODE  4S10-27-M 


Employment  and  Training 
Administration 

rTA-W-d1^11  and  NAFTA-00616] 

Montana  Power  Company;  Colstrip, 
Montana;  Notice  of  Negative 
Determination  Regarding  Appiicatton 
for  Reconsideration 

By  an  application  dated  December  6, 
1995,  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  determinations  regarding  the 
negative  determinations  regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  for  NAFTA- 
Transitional  Adjustment  Assistance, 
issued  on  October  31, 1995.  The  notices 
were  published  in  the  Federal  Register 
on  November  24.  1995  (60  FR  58103- 
58104). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  consideretf  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  t>ased  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produce  electrical  power. 

The  Department's  denial  for  TAA  for 
workers  of  the  subject  firm  was  based  on 
the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  There  were  no 
declines  in  sales  or  production  at 
Montana  Power  during  the  time  period 
relevant  to  the  investigation. 
Additionally.  U.S.  imports  of  electricity 
declined  absolutely  and  relative  to 
domestic  supply  during  the  same  time 
period. 

The  Department's  denial  for  NAFTA- 
TAA  for  workers  of  the  subject  firm  was 
based  on  the  fact  that  there  was  no 
decline  in  sales  or  production  during 
the  relevant  period.  There  was  no  shift 
in  production  from  the  workers'  firm  to 
Mexico  or  Canada.  U.S.  imports  of 
electricity  declined  absolutely  and 
relative  to  domestic  supply  during  the 
same  time  period. 
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Another  flnding  in  both  the  TAA  and 
NAFTA-TAA  investigations,  is  that  the 
U.S.  Department  of  Energy  estimates 
that  a  negligible  amount,  approximately 
one  percent,  of  all  electricity  supplied 
domestically  is  imported.  i 

Ctmclnsion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  in  Washington,  DC,  this  13th  day  of 
February,  1996. 
KmkU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Heemployntent  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Ooc.  96-4465  Filed  2-27-96;  8:45.ain] 
HLUNO  OOM  4610-30-M 


Notice  of  Determinations  Regarding 
EligilXlity  To  Apply  for  Woricer 
Adjustment  Assistance  and  NAFTA 
Transttionat  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
1'rade  Act  of  1974,  as  amended,  the 
Department  oft.abor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February  1996. 

In  order  for  an  afBrmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  wnth  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decUne  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Ad)iistmeiit  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 


TA-W-31.727;  Owens-Illinois,  Owens- 
Brockway  Glass  Container  Div., 
Zanesville,  OH 

TA-W-3 1,545;  Circle  Jewelry  Products, 
Inc.,  New  York,  NY 

TA-W-31,734:  American  Insulated  Wire 
Corp.,  Pawtucket,  RI 

TA-W-31,651;  Brookside  Group,  Inc., 
McCordsville,  IN 

TA-W-31,587;  Master  Package  Corp., 
Owen.  WI 

TA-W-31,702:  Onan  Corp— Power 
Generation  Group — Americas,  Fridley, 

MN 

TA-W-3  J, 664;  A  E  Clevite.  Wauseon, 
OH 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-31,709;  AT&T Pheonix  Works, 
Phoenix,  AZ 

TA-W-31,766;  Rockwell  Int'I  Corp., 
Semiconductor  System  Div.,  El  Paso,  TX 

TA-W-3i, 721;  ERG  Barton  Wood, 
Shawnee,  OK 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-31,7a2;  Synergy  Service.  Inc., 
dba  Synergy  Maintenance  Service,  El 
Paso,  TX 

TA-W-31,746;  Smith's  Home 
Furnishings,  Bellingham,  WA 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-31.642;  Teledyne  Wah  Chang. 
Teledyne,  Inc.,  Albany.  OR 

The  investigations  revealed  that 
criterion  (2)  and  (3)  have  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

TA-W-31.715;  Avison  Lumber  Co., 
Molalla,  OR 

TA-W-31, 716:  Avison  Wood 
Specialities,  Inc.,  Molalla,  OR 

The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 


relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for 
Workers  Adjustment  Assistance 

The  following  certificadons  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 


TA-W-31. 742  6-A;  Quantum  Corp., 
High  Capacity  Storage  Group. 
Shrewsbury.  MA:  December  4.  1994  6" 
Milpitas.  CA:  February  1, 1995 


TA-W-31.752;  D&D  Manufacturers. 
Inc..  Watertown,  TN:  September  22. 
1994 


TA-W-31, 807;  The  Apparel  Group, 
Louisville.  KY:  January  5, 1995 


TA-W-31,860;  USAR  Carbon  Co..  Inc.. 
Columbia.  TN:  January  15.  1995 


TA-W-31, 91 2;  Bausch  &  Lomb. 
Personal  Products  Div..  Tucker.  GA: 
January  19.  1995 


TA-W-31. 846;  Maybelle  Manufacturing 
Co.,  Inc.,  Gulf  port,  MS:  January  8,  1995 


TA-W-31, 680;  Indian  Creek  Apparel, 
Okalona,  MS:  November  16,  1994 


TA-W-31,719;  Cleburne  Manufacturing 
Corp.,  Heflin,  AL:  November  20,  1994 


TA-W-31, 850;  Crown  Cork  &■  Seal  Co., 
Inc..  Aerosol  &■  Sanitary  Can  Mfg  Plant, 
Philadelphia,  PA:  January  4,  1995 


TA-W-31,726;  Missoula  White  Pine 
Sash  Co.,  Missoula.  MT:  November  30. 
1994 


TA-W-31.744;  Rome  Manufacturing 
Co.,  Rome.  GA:  November  20,  1994 


TA-W-31.769;  James  River  Corp., 
Packaging  Div.,  Portland,  OR:  December 
20.  1994 


TA-W-31, 706;  Covington  Needlework. 
Mt.  Olive.  MS:  November  20,  1994 


TA-W-31,753;  Turner  &■  Seymour 
Manufacturing  Co.,  Banners  Ferry,  ID: 
December  7,  1994 


TA-W-31.713;  Ellingson  Lumber  Co., 
Baker  City,  OR:  November  29,  1994 


TA-W-31, 733  6-  A,  B,  C;  Boise  Cascade 
Corp..  Emmett,  ID  8r  Cascade,  ID. 
Council.  ID  &■  Horseshoe,  ID:  December 
7. 1994 


TA-W-31. 613;  American  White  Cross. 
Inc.,  Dayville.  CT:  October  26,  1994 

TA-W-31. 830;  Rhone-Poulenc.  Inc.. 
Newark.  NJ:  December  1,1994 

TA-W-31,741;  Motion  Control 
Industries,  Inc.,  Div.  of  Carlisle  Corp., 
Ridgeway.  PA:  December  4,  1994 

.  TA-W-31, 740;  Paxar  Corp.,  Hillsville, 
VA:  November  2,  1994 


TA-W-31.747;  Thomson  Consumer 
Electronics,  Inc.,  Bloomington.  IN: 
November  24.  1994 


TA-W-31.710;  Pd-K  Dress  Corp..  Little 
Falls,  NY:  November  29,  1994 


TA-W-31, 825;  McCulloch  Corp.,  Lake 
Havaso  Operation,  Lake  Havaso  City. 
AZ:  January  4.  1995 


TA-W-31. 625;  Ms.  Interpret,  Carlstadt, 
NJ:  October  26,  1994 

TA-W-31,640,  Knapp  Shoe,  Lewiston, 
ME:  November  3,  1994 

TA-W-31, 836  6-  A,B,C;  Energy  Fuels 
Nuclear.  Inc.,  White  Mesa  Mill, 
Blanding,  UT,  Denver,  Dove  Creek  Br  G 
Jet,  Co,  Fredonia.  AZ.  Gillette,  WY: 
January  12.  1995 

TA-W-31.639:  ja-HMfg  Co.,  Inc.,  New 
York.  NY:  November  8,  1994 

TA-W-31. 829;  Movie  Star  of  Sumrall. 
Sumrall.  MS:  December  19,  1994 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Imnplementation  Act  {P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 


TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Def>artment  of  Labor  presents 
summaries  of  determination  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including.workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-00751;  Milliken  &■  Co., 
Barnwell,  SC 

NAFTA-TAA-00689:  Brookside  Group, 
Inc.,  McCordsville,  IN 

NAFTA-TAA-00734;  Amistad  Beef  Co 
L.D.,  Eagle  Pass,  TX 

NAFTA-TAA-W731;  Rockwell 
International,  Semiconductor  Systems 
Div.,  El  Paso.  TX 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


NAFTA-TAA-O0768:  National 
Supermarkets,  Inc..  St.  Ixiuis,  MO 

The  investigation  revealed  that  thp 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  Sec:tion  250(a)  of  the  Trade  Act.  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 

NAFTA-TAA-00723:  Turner  &  Seymour 
Manufacturing  Co.,  Banners  Ferry.  ID: 
December  6,  1994 

NAFTA-TAA-00710:  Rome 
Manufacturing  Co.,  Rome,  GA: 
Decembers.  1994 

NAFTA-TAA-00766;  James  River  Corp., 
Packaging  Div.,  Portland.  OR:  December 
20,  1994 

NAFTA-TAA-00709;  Ellingson  Lumber 
Co.,  Baker  City.  OR:  December  4.  1994 

NAFTA-TAA-00798;  Proform  Products 
USA,  Inc.,  Everson.  WA:  January  9,  1995 

NAFTA-TAA-00714:  Allied  Signal 
Aerospace,  Aerospace  Equipment 
Systems,  Eatontown.  NJ:  September  26. 
1994 

NAFTA-TAA-00767  &■  A.  B.  C;  Energy 
Fuels  Nuclear.  Inc..  White  Mesa  Mill. 
Blanding.  UT,  Denver,  Dove  Creek  6-  G 
Jet.  CO..  Fredonia.  AZ.  Gillette.  WY: 
lanuary  12,  1995 

NAFTA-TAA-00738;  Thomas 
Industries,  Inc.,  (aka  Capri  Lightingl. 
Accent  Div.,  Los  Angeles  CA:  December 
15, 1994 

NAFTA-TAA-00760:  General  Mills. 
Inc..  Westview  Coupon  Processmg 
Facility,  Golden  Valley.  MN:  lanuary  8. 
1995 

NAFTA-TAA-00747;  Shaneco 
Manufacturing.  Inc..  El  Paso.  TX: 
December  28.  1994 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  February 
1996.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Deparetment  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 


UMI 


7540 


Federal  Register  /  Vol.  61.  No.  40  /  Wednesday,  February  28,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday.  February  28,  1996  /  Notices 


7541 


Dated:  February  16. 1996. 
RiHnUKUe.  ' 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc  96-4466  Filed  2-27-96;  8:45  am] 
■ILUNO  OOOC  4«10-30-M 


[TA-W-31,393]  > 

Notica  of  NegafUve  Determination 
Ftogartflng  Application  for 
Reconsideration 

In  the  matter  of  Bethlehem  Steel 
Coqx>ration,  including  the  following 
divisions:  Bethlehem  Structural  Products 
Coiporation  Bethforge,  Inc.,  Bethlehem  Roll 
Corp.,  PB  ft  NE  Subsidiary  Railroad  Co., 
Bethlehem,  Pennsylvania. 

By  an  application  dated  December  4, 
1995.  the  United  Steelworkers  of 
America,  Local  2599,  writh 
Congressional  support  requested 
administiative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance,  TAA.  The  denial  notice  was 
issued  on  November  3, 1995,  and 
published  in  the  Federal  Register  on 
November  24. 1995  (60  FR  58103). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  follovnng  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneotis; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  were  engaged  in  employment 
related  to  the  production  of  structural 
steel  products. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Ehgibility  Requirements  of  the  Trade 
Act  was  not  met.  A  Corporate  decision 
was  made  to  transfer  the  production  of 
structural  steel  products  to  another 
company  facility  in  the  United  States. 
Further,  the  findings  show  that  sales 
and  production  of  structural  steel 
products  at  the  subject  firm  increased  in 
January  through  June  1995  compared  to 
the  same  time  period  of  1994.  Tbe 
Department  conducted  a  survey  of  major 
customers  of  the  subject  firm  which 
revealed  that  none  of  the  respondents 
reported  imports  of  structural  steel 
during  the  time  period  relevant  to  the 
investigation. 


Other  findings  show  that  the  subject 
firm  reported  no  imports  of  structural 
steel  products  in  the  relevant  time 
periods. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  nor  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  in  Washington,  DC,  this  12th  day  of 
February.  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-4463  Filed  2-27-96;  8:45  am] 
BILUNO  CODE  4S1»-30-M 


rrA-W-31,268] 

Maxus  Energy  Corporation,  a/k/a 
Maxus  Corporate,  a/k/a  Maxus 
International,  Dallas,  Texas;  Amended 
Certification  Regarding  Eilgibiiity  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  8, 1995, 
applicable  to  workers  of  Maxus  Energy 
Corporation  located  in  Dallas,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  August  24, 1995  (60  FR 
44079).  The  certification  was  amended 
October  24, 1995  to  include  workers  of 
the  subject  firm  whose  wages  were 
being  reported  to  the  Maxus  Corporate 
unemployment  insurance  (UI)  tax 
accoimt.  The  notice  was  published  in 
the  Federal  Register  on  November  7, 
1995  (60  FR  56172). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  Maxus  Energy 
Company  shows  that  some  of  the 
workers  of  the  subject  firm  had  their  UI 
taxes  paid  to  Maxus  International. 
Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Depeutment's 
certification  is  to  include  all  workers  of 
Maxus  who  were  affected  by  increased 
imports  of  crude  oil  and  natural  gas. 

The  amended  notice  applicable  to 
TA-W-3 1,268  is  hereby  issued  as 
follows: 


"All  workers  of  Maxus  Energy  Corporation, 
a/k/a  Maxus  Corporate,  a/k/a  Maxus 
International,  Dallas,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  30, 1994,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  13th  day 
of  February  1996. 

Russell  T.IUle, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-4462  Filed  2-27-96;  8:45  am] 
BnjJNQCOOE  4S10-9»-M 


[TA^W-31,519] 

National  Rber  Technology  (Formerly 
National  Hair  Technology),  Lawrence, 
Massachusetts;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
National  Fiber  Technology,  Lawrence, 
Massachusetts.  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-31,519;  National  Fiber  Technology, 
Lawrence,  Massachusetts  (February  13, 
1996] 

Signed  at  Washington,  D.C.  this  16th  day 
of  February,  1996. 

RuaaeU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-4467  Filed  2-27-96;  8:45  am] 
BiLUNQ  CODE  4S10-40-M 


[TA-^-31,630B] 

Vanity  Fair  Mills,  Incorporated,  Knitting 
Plant,  Jackson,  AL;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  18, 1996,  applicable  to  all 
workers  of  Vanity  Fair  Mills, 
Incorporated  located  in  Jackson, 
Alabama.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  company  and  the 
State  Agency,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  Findings  show  that  the 


certification  incorrectly  reported  that 
the  Jackson,  Alabama  location  of  Vanity 
Fair  closed  December  15, 1995,  at  which 
time  workers  were  permanently  laid  off. 
The  certification  should  have  reported 
that  some  worker  separations  were 
scheduled  to  take  place  at  that  time. 

Company  officials  report  that  there 
are  two  Vanity  Fair  prodiM^tion  facilities 
in  Jackson.  The  Department  is  amending 
the  certification  to  limit  the  coverage  to 
workers  at  the  knitting  plant.  No  worker 
separations  have  occurred  at  the  other 
Vanity  Fair  production  facility  in 
Jdckson,  Alalrama. 

"All  workers  of  Vanity  Fair  Mills, 
Incorporated,  Knitting  Plant,  Jackson, 
Alat>ama  who  become  totally  or  partially 
separated  from  employment  on  or  after 
November  1, 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTi:adeActofl974." 

Signed  at  Washington,  D.C.  this  14th  day 
of  February  1996. 
RusseUT.Kik, 

Acting  Proffvm  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-4468  Filed  2-27-96;  8:45  am] 

BILUNQ  CODE  4S1l>-3»-M 

[NAFTA-00S63] 

Thompson  Steel  Pipe  Company, 
Thompson  Tanks  Division,  Princeton, 
Kentucky;  Notice  of  Revised 
Determination  on  Reconsideration 

On  September  22. 1995,  The 
Department  issued  a  negative 
determination  to  workers  of  Thompson 
Steel  Pipe  Company,  Thompson  Tanks 
Division,  located  in  Princeton. 
Kentucky,  to  apply  for  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA).  The  notice  was 
published  in  the  Federal  Register  on 
October  5. 1995  (FR  60  52213). 

By  letter  of  January  16, 1996.  the 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
findings. 

Investigation  findings  revealed  that 
production  and  employment  declined 
during  the  time  period  of  the 
investigation. 

Further  findings  on  reconsideration 
show  that  the  subject  firm  entered  an 
agreement  to  begin  importing  propane 
tanks  from  Mexico. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
propane  tanks  contributed  importantly 
to  the  declines  in  sales  or  production 
and  to  the  total  or  partial  separation  of 


workers  from  Thompson  Steel  Pipe 
Company.  Thompson  Tanks  Division, 
Princeton,  Kentucky.  In  accordance 
with  the  provisions  of  the  Act,  i  make 
the  following  certification: 

"All  workers  of  Thompson  Steel  Pipe 
Company,  Thompson  Tanks  Division. 
Princeton,  Kentucky,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  9, 1994  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974." 

Signed  at  Washington,  DC  this  12th  day  of 
February  1996. 
Russell  T.  Kile, 

Acting  Proffvm  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
A  djustment  Assistance. 
[FR  Doc.  96-4464  Filed  2-27-^;  8:45amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8943] 

Crow  Butte  Resources  Irtc.;  Final 
Rnding  of  No  Significant  Impact  Notk:e 
of  Opportunity  for  Hearing 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
NRC  Source  Material  License  SUA-1534 
to  allow  the  licensee.  Crow  Butte 
Resources,  Inc.  to  increase  the 
maximum  processing  flow  rate  at  its  in- 
situ  leach  uranium  mining  facility  in 
Dawes  County,  Nebraska,  from  3500 
gallons  per  minute  to  5000  gallons  per 
minute.  An  Environmental  Assessment 
was  pjBrformed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  R.  Park,  Uranium  Recovery 
Branch,  Mail  Stop  TWFN  7-J9,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Telephone 
301/415-6699. 

SUPPLEMENTARY  INFORMATION: 

Background 

During  April  1991,  Crow  Butte 
Resources,  Inc.  (Crow  Butte) 
commenced  uranium  recovery 
operations  at  its  Crow  Butte  in-situ 
leach  (ISL)  uranium  mining  facility  in 
Dawes  County,  Nebraska.  These 
activities  are  authorized  by  NRC  Source 
Material  License  SUA-1534.  The  NRC 
prepared  an  Environmental  Assessment 
(EA)  based  on  its  review  of  Crow  Butte's 
license  application  and  environmental 


report  (ER):  a  Final  Finding  of  No 
Significant  Impact  (FONSI)  concerning 
the  is-suance  of  SUA-1534  was  issued 
on  December  27.  1989  (54  FR  53200).  A 
supplemental  EA  was  prepared  based 
on  the  NRC's  review  of  Crow  Butte's 
amendment  request  to  increase  its 
maximum  processing  flow  rate  from 
2500  gallons  per  minute  (gpm)  to  the 
currently  approved  level  of  3500  gpm. 
The  NRC  issued  a  Final  FONSI  (58  FR 
13561;  March  12,  1993)  concerning  this 
licensing  action. 

Summary  of  the  Enviroiunental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  an  amendment 
to  SUA-1534  to  allow  Crow  Butte  to 
increase  the  processing  plant's 
maximum  How  rate  at  its  ISL  facility 
from  3500  gpm  to  5000  gpm.  The  NRC 
staffs  review  was  conducted  in 
accordance  with  the  requirements  of  10 
CFR  40.32  and  10  CFR  40.45. 

Need  for  the  Proposed  Action 

Crow  Butte  requested  NRC  approval 
of  this  flow  rate  increase  to  allow  it  to 
expand  uranium  production  within  its 
permitted  area  of  operation  to  the 
northwest  and  southeast  of  the  current 
production  wellfields.  In  accordance 
with  10  CFR  51.60.  Crow  Butte  prepared 
and  submitted  a  supplemental  ER  in 
support  of  its  amendment  request. 

Environmental  Impacts  of  the  Proposed 
Action 

An  increase  in  processing  flow  rate 
will  require  the  construction  of  four  to 
six  ion  exchange  columns,  which  will 
be  housed  in  the  existing  warehouse 
area  of  the  ISL  facility  or  in  an  adjacent 
building  extension.  Lands  disturbed  by 
new  wellfield  construction  will  be 
reclaimed  and  returned  to  pre-mining 
use  as  part  of  Crow  Butte's  reclamation 
activities,  previously  reviewed  by  the 
NRC  and  documented  in  its  original  EA. 
issued  December  12.  1989. 

The  increased  processing  flow  rate 
will  also  result  in  a  significant  increase 
in  the  volume  of  liquid  and  .solid 
effluents  (i.e.,  wastes)  over  current 
levels.  Crow  Butte  currently  has 
available  to  it  three  NRC-approved 
waste  disposal  options  for  liquid 
effluents:  (1)  Solar  evaporation  ponds. 
(2)  land  application,  or  (3)  deep  well 
disposal.  Under  a  maximum  flow  rate  of 
5000  gpm,  Crow  Butte's  estimated  rates 
of  disposal  and  concentrations  of 
effluents  to  be  disposed  by  these  options 
fall  within  the  ranges  previously  found 
acceptable  by  the  NRC.  Crow  Butte  is 
required  by  license  condition  in  SUA- 
1534  to  dispose  of  solid  waste 
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byproduct  material  generated  at  its  ISL 
facility  at  an  NRC-approved  byproduct 
disposal  facility. 

OfTsite  environmental  impacts  are 
related  to:  (1)  Effects  on  the  regional 
groundwater  system,  and  (2)  the 
potential  for  increased  radiological 
doses  to  the  general  public.  Because  the 
issues  associated  with  impacts  on  the 
regional  groundwater  system  concern 
consumptive  water  use,  the  NRC  has 
referred  further  assessment  of  these 
impacts  to  the  State  of  Nebraska.  The 
NRC  anticipates  that  these  issues  would 
be  addressed  by  the  State  at  such  time 
as  Crow  Butte  applies  for  a  modification 
to  its  Underground  Injection  Control 
permit  with  the  State,  for  a 
corresponding  increase  in  processing 
flow  rate. 

Although  the  estimated  radon  release 
associated  with  a  processing  flow  rate  of 
5000  gpm  is  slightly  higher  than 
previously  approved,  the  NRC  staff 
concluded  that  the  modeling 
satisfectorily  shows  that  the  potential 
impacts  to  offisite  individuals  remain 
well  below  the  100  mrem/yr  (1  mSv/yr) 
public  dose  limit  of  10  CFR  20.1301. 
The  largest  dose  estimate  was  20.3 
mrem/yr  (0.203  mSv/yr)  for  the  receptor 
located  approximately  1.0  kilometer 
from  the  processing  plant  vent  location. 

Conclusion  . 

The  NRC  staff  concludes  that 
approval  of  Crow  Butte's  amendment 
request  to  increase  the  processing  flow 
rate  at  its  ISL  facility  from  3500  gpm  to 
5000  gpm  will  not  cause  significant 
environmental  impacts. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated.  The 
principal  alternative  to  the  proposed 
action  would  be  to  deny  the  requested 
action.  Since  the  environmental  impacts 
of  the  proposed  action  and  this  no- 
action  alternative  are  similar,  there  is  no 
need  to  further  evaluate  alternatives  to 
the  proposed  action.  { 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Nebraska.  Department  of 
Environmental  Quality  (NDEQ),  in  the 
development  of  the  Environmental 
Assessment.  A  facsimile  copy  of  the 
final  Environmental  Assessment  was 
transmitted  to  Mr.  Frank  Mills  of  the 
NDEQ  on  January  3. 1996.  In  a 
telephone  conversation  on  January  11, 
1996,  Mr.  Mills  indicated  that  the  NDEQ 


had  no  comments  on  the  Environmental 
Assessment. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  amendment  of  NRC  Source 
Material  License  SUA-1534.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  envirorunental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  in  the  Gehnan 
Building.  2120  L  Street  NW., 
Washington,  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of  the 
Commission's  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  in  10 
CFR  Part  2"  (54  FR  8269).  Pursuant  to 
§  2.1205(a],  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(c),  a  request 
for  a  hearing  must  be  filed  within  thirty 
(30)  days  fit)m  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  th^ 
Office  of  the  Secretary  either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike.  Rockviile,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant.  Crow  Butte 
Resources  Inc.,  216  Sixteenth  Street 
Mall.  Suite  810,  Denver,  CO  80202; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 


other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  tbe  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings  in  10 
CFR  Part  2,  Subpart  L. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 

Daniel  M.  Gillen, 

Acting  Chief,  Uranium  Recovery  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

(FR  Doc.  96-4483  Filed  2-27-96;  8:45  amj 
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Biweekly  Notice,  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  February  5, 
1996,  through  February  15, 1996.  The 
last  biweekly  notice  was  published  on 
February  14, 1996  (61  FR  5809). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  E)C  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville. 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may.  be  examined  at 


the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  29. 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  {lerson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  i.ssue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  (he  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  mu.st  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissions  Public 
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Document  Room,  the  Gebnan  Building, 
2120  L  Street,  NW..  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
poiod,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  24»-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Rcgjiter  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safsty  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
bctors  specified  in  10  CFR 
2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Anaona  PnUic  Service  Company,  et  al., 
Docket  No*.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nadear 
Generatiiig  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  Connty,  Arizona 

Date  of  amendments  request. 
December  20, 1995. 

Description  of  amendments  request 
The  proposed  amendment  would 
change  the  instrumentation  setpoint  for 
the  reactor  trip  and  main  steam  isolation 
signal  (MSIS)  actuation  on  low  steam 
generator  pressure  from  greater  than  or 
equal  to  919  psia  with  an  allowable 
value  of  greater  than  or  equal  to  911  psia 
to  greater  than  or  equal  to  895  psia  with 
an  allowable  value  of  greater  than  or 
equal  to  890  psia. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
any  change  to  the  method  of  operation  of  any 
plant  equipment  that  is  used  to  mitigate  the 
consequences  of  an  accident.  The  proposed 
change  only  affects  the  instrument  setpoint 
for  steam  generator  low  pressure  reactor  trip 
and  MSIS  actuation.  The  proposed  setjwinl 
meets  the  requirement  of  ensuring  a  reactor 
trip  and  MSIS  actuation  prior  to  steam 
generator  pressure  reaching  the  analytical 
limits  even  under  worst-case  accident 
conditions.  Thus,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  alter 
any  of  the  assumptions  or  bounding 
conditions  currently  in  the  UFSAR  [updated 
final  safiety  analysis  report]  and  meets  the 
requirement  of  ensuring  a  reactor  trip  and 
MSIS  actuation  prior  to  steam  generator 
pressure  reaching  the  analytical  setpoint 
under  worst-case  accident  conditions.  As  a 
result,  the  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  ftom  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  any 
change  to  the  method  of  operation  of  any 
plant  equipment  that  is  used  to  mitigate  the 
consequences  of  an  accident.  Accordingly,  no 
new  failure  modes  have  been  defined  for  any 
plant  system  or  component  important  to 
safety  nor  has  any  new  limiting  failure  been 
identified  as  a  result  of  the  proposed  change. 
The  intent  of  the  proposed  change  is  to 
increase  the  margin  between  normal 
operating  parameters  and  trip  setpoints.  This 
minimizes  the  possibility  of  unnecessary 
challenges  to  safety  systems  improving  the 
safety  of  operation.  The  method  of  protecting 
the  facility  for  an  excess  steam  demand  event 
remains  unchanged  and  therefore,  the 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  the 
implementation  of  a  setpoint  value  which 
was  derived  using  methodologies  endorsed 
by  Revision  2  of  NRC  Regulatory  Guide 
1.105,  "Instrument  Setpoints."  The  new 
setpoint  ensures  that  sufficient  margin  exists 
below  the  full  load  operating  value  for  steam 
pressure  so  as  not  to  interfere  with  normal 
plant  operation,  but  still  high  enough  to 
provide  the  required  protection  (reactor  trip 
and  main  steam  line  isolation)  in  the  event 
of  an  excessive  steam  demand  event.  The 
new  setpoint  ensures  that  safety  margins  are 
maintained  within  the  results  of  existing 
calculations.  The  margin  of  safety  between 
the  analyzed  trip  value  and  the  point  at 
which  safety  analysis  results  become 
unacceptable  remain  unchanged  since  the 
analytical  setpoints  are  not  affected  by  the 
amendment.  The  new  setpoint  resulted  from 


the  reduced  instrument  uncertainty  and  will 
ensure  that  the  reactor  trip  and  MSIS 
actuation  on  low  steam  generator  pressure 
will  occur  before  the  analysed  value  and 
hence,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Project  Director.  William  H. 
Bateman. 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nob.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1, 2,  and 
3,  Maricopa  County,  Arizona 
Date  of  amendments  request:  January 

5, 1996. 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
paragraph  2.C.(1)  of  the  operating 
licenses  and  Section  1.26  of  the  TS  for 
each  of  the  three  PVNGS  Units  to 
increase  the  authorized  100  percent 
reactor  core  power  (rated  thermal 
power)  from  3800  megawatts  thermal 
(Mwt)  to  3876  Mwt,  an  increase  of  2 
percent.  The  proposed  amendment 
would  also  revise  TS  4.1.1.4,  TS  3.1.3.4. 
and  TS  3.2.6  (Figure  3.2-1)  to  lower  the 
allowable  reactor  coolant  system  cold 
leg  temperature  limits  for  each  of  the 
three  PVNGS  Units,  and  revise  TS 
3.4.2.1  and  TS  3.4.2.2  to  lower  the 
pressurizer  safety  valve  setpoints  for 
Units  1  and  3  to  support  the  increased 
power  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  change 
the  method  of  operation  or  modify  the  plant 
configuration  other  than  minor  changes  in 
equipment  setpoints.  Thus  no  increase  in  the 
probability  of  an  accident  is  created  by  this 
amendment.  System  and  programmatic 
reviews  have  been  performed  on  the  nuclear 


steam  supply  system  controls,  reactor  coolant 
system  mechanical,  steam  generator 
mechanical,  balance  of  plant  systems,  and 
fire  protection,  equipment  qualification,  and 
probabilistic  risk  assessment  programs.  The 
conclusion  of  these  reviews  was  that 
operation  in  accordance  with  the  changes 
proposed  in  this  amendment  was  acceptable 
and  posed  no  significant  risk  to  the  health 
and  safety  of  the  public.  The  analyses 
supporting  this  amendment  demonstrate  that 
the  consequences  of  events  using  the  changes 
specified  in  the  amendment  are  within  the 
criteria  which  are  the  current  licensing  basis 
for  the  PVNGS  Units.  Therefore  the 
amendment,  as  proposed,  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  does  not  modify 
the  configuration  of  the  units  except  for 
minor  equipment  setpwints.  No  equipment 
changes  and  no  new  methods  of  plant 
operation  are  being  proposed,  therefore,  no 
new  failure  modes  are  introduced  by  the 
proposed  amendment.  The  setpoint  changes 
proposed  have  been  evaluated  and  shown  to 
be  acceptable  in  providing  their  design 
function.  The  increased  rated  thermal  power 
and  associated  changes  have  been 
incorporated  into  the  safety  analysis 
performed  in  suppwrt  of  this  amendment 
request  and  the  results  have  been  shown  to 
be  similar  to  those  previously  obtained.  No 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  will  be  created  as  a  result  of  the 
proposed  amendment. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  changes  proposed  were  evaluated  in 
the  safety  analysis  performed  to  justify  the 
amendment  request.  Although  the 
consequences  of  some  events  increased 
slightly,  the  results  continue  to  meet  the 
criteria  which  form  the  PVNGS  licensing 
basis.  The  programmatic  and  system  reviews 
provide  further  assurance  of  the  capability  of 
the  units  to  continue  to  operate  safely  with 
the  changes  proposed  in  this  amendment. 
Therefore  the  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue.  Phoenix,  Arizona 
85004. 

Attorney  for  licensee:  Nancy  C.  L,oftin. 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068.  Phoenix. 
Arizona  85072-3999. 


NRC  Project  Director:  William  H. 
Bateman. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  January 
29,  1996. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
technical  specifications  (TS)  table  4.1-3, 
item  4  to  change  the  frequency  of  main 
steam  safety  valve  (MSSV)  testing  to 
that  specified  in  NUREG-1431.  the    . 
improved  "Standard  Technical 
Specifications.  Westinghouse  Plants" 
(one  third  of  the  MSSVs  each  refueling 
outage).  In  addition,  the  licensee 
proposed  adding  the  MSSV  test 
acceptance  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Neither  the  valves'  nor  the  system's 
configuration  or  functions  are  being  altered. 
The  valves'  setpoints  and  their  "as-left" 
range.  +/-!%,  will  not  be  changed.  The 
changes  are  to  the  testing  frequency  and  the 
"as  found  "  tolerance  of  the  MSSV  setpoint. 

The  proposed  changes  in  testing  frequency 
and  the  higher  tolerance  are  in  the  less 
conservative  direction,  but  are  not  significant 
for  several  reasons.  First,  the  new  standards 
are  based  on  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler  and 
Pressure  Vessel  Code.  The  new  standards 
have  been  accepted  by  the  nuclear  industry 
and  the  NRC,  and  are  referenced  in  the 
improved  Standard  Technical  Sjjecifications. 
Based  on  a  discussion  with  the  H.  B. 
Robinson  Steam  Electric  Plant  (HBRSEP), 
Unit  No.  2  MSSV  manufacturer  (i.e.,  Crosby). 
HBRSEP,  Unit  No.  2  has  not  experienced 
more  problems  with  the  Crosby  MSSVs  than 
the  nuclear  industry  in  general,  thus,  the  new 
level  of  safety  will  be  equivalent  to  that  of 
the  nuclear  industry.  Second,  if  a  MSSV  does 
fail  the  surveillance  test,  the  proposed  TS 
will  require  additional  MSSVs  to  be  tested. 
This  requirement  provides  assurance  that 
testing  will  reveal  possible  generic  problems. 
The  impact  of  the  tolerance  on  the  Chapter 
15  accidents  was  analyzed  and  found  to  be 
within  acceptable  limits. 

Since  no  Updated  Final  Safety  Analysis 
Report  (UFSAR)  Chapter  15  accident  analysis 
is  significantly  impacted  by  the  propo.sed 
changes,  there  would  be  no  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  The  testing  in  accordance  with  the 
ASME  Boiler  and  Pressure  Vessel  Code  will 
provide  an  adequate  level  of  assurance  that 
the  MSSVs  will  be  able  to  perform  their 
intended  funciion;  therefore  the  probability 


of  a  previously  evaluated  accident  is  not 
increased 

2.  The  proposed  changes  do  not  create  thp 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

No  new  systems  or  equipment  ure  involved 
with  the  proposed  changes;  and  the  plant's 
configuration  and  operational  prncedurps  an- 
unaffected.  Since  the  proposed  changes  do 
not  impact  the  plant's  operation,  it  can  not 
create  a  new  or  different  kind  of  mcidoiu 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety 

The  change  in  testing  frtHiuenc  y  is  in  a  less 
conservative  diredion,  but  it  is  based  on  the 
ASME  Code  and  the  improved  Standard 
Technical  Specifications.  Since  HBRSEP. 
Unit  No.  2  has  not  experienced  a  greater 
number  of  failures  associated  with  these 
MSSVs  than  the  nuclear  industry  in  general, 
the  decrease  in  the  MS.SV  testing  frequency 
will  not  significantly  impact  the  margin  of 
safety.  Also,  analyses  have  been  performed 
that  demonstrate  that  the  impact  of  the 
setpoint  tolerance  change  on  the  UFSAR 
Chapter  IS  accident  analysis  results  is  not 
significant.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduciion  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
147  West  College  Avenue.  Hartsville, 
South  Carolina  29550. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1.S51, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director.  David  B. 
Matthews. 

Carolina  Power  &  Light  Company. 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  January 
31,  1996. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Technical  Specifications  section  4.4  to 
allow  the  use  of  10  CFR  Part  50. 
Appendix  J,  Option  B,  Performance- 
Based  Containment  Leakage  Rate 
Testing  A  new  TS  section  6.12  is 
proposed  to  describe  the  containment 
lealcage  rate  testing  program,  committing 
to  meet  10  CFR  50.54(o)  and  10  CFR 
Part  50,  Appendix  J.  Option  B  for  type 
A  tests;  and  to  meet  10  CFR  part  50, 
Appendix  J,  Option  A,  for  types  B  and 
C  tests.  The  bases  would  be  changed  to 
reflect  the  proposed  changes. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  pnqxned  change  does  not  involve  a 
signifinnt  hazards  consideration  for  the 
fc^wing  leesons. 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  HBRSEP  (H.  B.  Robinson  Steam 
Electric  Plant),  Unit  No.  2  Type  A  testing 
history  provides  substantial  justification  for 
the  proposed  test  schedule  change  to  one  test 
in  a  10  year  period.  Three  Structural  Integrity 
Tests  (SITs)  and  seven  Integrated  Leak  Rate 
Tests  (ILRTs)  have  been  performed  with 
acceptable  results.  Previous  testing  has 
affirmed  the  acceptable  reliability  of  the 
containment  structure  to  minimize  leakage  as 
designed,  and  provides  assurance  that  its 
performance  to  continuously  function  as 
designed  is  not  challenged  due  to  this  test 
schedule  extension  to  once  in  10  years. 

Therefore,  this  proposed  change  to  the  TS 
that  revises  the  Type  A  testing  frequency 
does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

This  proposed  change  to  revise  the  test 
schedule  fequency  does  not  impact  nor  alter 
the  design  of  any  system,  structure  or 
component.  The  limit  on  allowable  leakage  is 
not  increased.  Type  A  testing  provides 
periodic  verification  of  the  leak  tight  integrity 
of  the  containment  and  the  systems  and 
components  that  penetrate  the  containment 
structure. 

NUREG-1493,  "Performance-Based 
Containment  Leak-Test  Program,"  provides 
the  technical  basis  for  the  NRC's  rulemaking 
to  revise  containment  leakage  testing 
requirements  for  nuclear  power  reactors  in  10 
CFR  50,  Appendix  J.  Section  10.1.2  of 
NUREG-1493,  "Summary  of  Technical 
Findings,  Ijeakage-Testing  Intervals,"  states 
the  following. 

1.  Reducing  the  frequency  of  Type  A  tests 
(ILRTs)  from  the  current  three  per  10  years 
to  one  per  20  years  was  found  to  lead  to  an 
imperceptible  increase  in  risk.  The  estimated 
increase  in  risk  is  very  small  because  ILRTs 
identify  only  a  few  potential  containment 
leakage  paths  that  cannot  be  identified  by 
Type  B  and  C  testing,  and  the  leaks  found  by 
Type  A  tests  have  been  only  marginally 
above  existing  requirements. 

2.  Given  the  insensitivity  of  risk  to 
containment  leakage  rate  and  the  small 
fraction  of  leakage  paths  detected  solely  by 
Type  A  testing,  increasing  the  interval 
between  ILRTs  is  possible  with  minimal 
impact  on  public  risk. 

Therefore,  iMsed  on  the  previous  Type  A 
test  results,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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The  proposed  change  only  incorporates  the 
performance  based  testing  approach 
authorized  in  10  CFR  50.  Appendix  J.  Option 
B,  and  is  justified  based  on  previous  plant- 
specific  Type  A  test  results.  Plant  structures, 
systems,  and  components  will  not  be 
operated  in  a  different  manner  as  a  result  of 
this  proposed  change  and  no  physical 
modifications  to  equipment  are  involved. 
The  interval  extensions  allowed  by  Option  B 
of  10  CFR  50.  Appendix  J.  do  not  have  the 
potential  for  creating  the  possibility  of  new 
or  different  type  of  accidents  from  those 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  does  not  change  the 
allowable  leak  rate  from  the  containment,  it 
only  allows  an  extension  of  the  interval 
between  the  performance  of  Type  A  leak  rate 
testing.  NUREG-1493,  which  provides  the 
technical  basis  for  the  NRC's  rulemaking  to 
revise  containment  leakage  testing 
requirements  for  nuclear  power  reactors  in  10 
CFR  50.  Appendix  J.  Section  10.1.2  of 
NUREG-1493,  "Summary  of  Technical 
Findings,  Leakage-Testing  Intervals,"  states 
the  following. 

"1.  Reducing  the  frequency  of  Type  A  tests 
(ILRTs)  from  the  current  three  per  10  years 
to  one  per  20  years  was  found  to  lead  to  an 
imperceptible  increase  in  risk.  The  estimated 
increase  in  risk  is  very  small  because  ILRTs 
identify  only  a  few  potential  containment 
leakage  paths  that  cannot  be  identified  by 
Type  B  and  C  testing,  and  the  leaks  found  by 
Type  A  tests  have  been  only  marginally 
above  existing  requirements. 

2.  Given  the  insensitivity  of  risk  to 
containment  leakage  rate  and  the  small 
fraction  of  leakage  paths  detected  solely  by 
Type  A  testing,  increasing  the  interval 
between  ILRTs  is  possible  with  minimal 
impact  on  public  risk." 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Hartsville  Memorial  Library. 
147  West  College  Avenue,  Hartsville. 
South  Carolina  29550. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  David  B. 
Matthews. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  January 

29,  1996. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 


technical  specifications  (TS)  to:  (1)  add 
TS  4.6.1.5  to  provide  criteria  for  24-hour 
full-load  testing  of  the  emergency  diesel 
generators  (EDGs)  to  be  performed 
during  each  refueling  outage;  (2)  revise 
TS  4.6.1.2  to  allow  testing  of  the  EDG 
protective  bypasses  listed  in  TS  3.7.1.d 
to  be  done  independent  of  the  safety 
injection  or  loss  of  offsite  power  testing; 
and  (3)  revise  TS  4.6.1.3  to  include  the 
EDG  protective  bypass  inspection  and  a 
requirement  to  inspect  the  EDGs  at  least 
once  every  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons. 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated.  The  proposed 
changes  require  additional  testing  of  the 
EDGs  and  will  change  the  requirement  for 
when  the  protective  bypasses  are  tested.  The 
fonction  of  the  EDGs  remains  unchanged. 
Since  the  additional  testing  involves  the 
EDGs,  which  are  required  to  mitigate  an 
accident  and  are  not  involved  in  the 
initiation  of  an  accident,  the  proposed 
changes  wrill  not  increase  the  probability  of 
an  accident. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated.  The  proposed 
changes  require  additional  testing  to  verify 
the  reliability  of  the  EDGs  and  to  show  the 
EDGs  can  withstand  maximum  accident 
loading  conditions.  The  proposed  changes 
will  also  require  the  testing  of  the  EDG 
protective  bypasses  to  be  accomplished 
during  EDG  outages  and  not  during  the  SI/ 
LOOP  testing  during  a  refoeling  outage.  The 
ability  of  the  EDGs  to  perform  their  accident 
mitigation  fonction  remains  unchanged. 
Therefore,  the  proposed  changes  will  not 
increase  the  consequences  of  art  accident. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  kind  of  accident  from 
any  previously  evaluated.  The  proposed 
changes  are  an  enhancement  to  the  EDG 
testing  requirements.  The  most  significant 
change  will  require  additional  testing  of  the 
EDGs  to  demonstrate  adequate  reliability  and 
to  determine  if  the  EDGs  can  withstand 
maximum  accident  loading  conditions.  The 
remaining  changes  will  augment  the  TS  to 
allow  on-line  EDG  inspections  and  testing. 
Since  the  fonction  of  the  EDGs  remains 
unchanged  and  they  are  not  the  initiator  of 
an  accident,  the  proposed  changes  will  not 


create  the  possibility  of  a  new  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  different  kind  of  accident 
from  any  accident  previously  evaluated.  The 
proposed  changes  require  additional  testing 
of  the  EDGs  (i.e.,  the  24  hour  foil-load  test) 
and  revise  the  requirement  .for  testing  the 
EDG  protective  bypasses  during  the  SI/LOOP 
testing.  The  additional  testing  of  the  EDGs 
will  demonstrate  sufficient  reliability  and 
determine  if  the  EDGs  can  withstand 
maximum  accident  loading  conditions.  The 
EDG  protective  bypasses  will  be  statically 
tested  during  an  EDG  outage  thus  preventing 
possible  damage  to  equipment  from  a 
transient  if  the  protective  bypass  fails.  The 
fonction  of  the  EDGs  remains  unchanged  by 
these  proposed  changes.  Since  the  EDGs  are 
required  to  mitigate  an  accident  and  are  not 
the  initiators  of  an  accident,  the  proposed 
changes  will  not  create  a  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  do  not  reduce  the 
margin  of  safety  as  defined  in  the  TS.  The 
proposed  changes  are  being  submitted  as  an  ' 
enhancement  to  the  testing  requirements 
outlined  in  the  TS.  The  changes  include 
additional  testing,  revising  the  requirement 
to  test  the  engine  protective  bypasses  during 
the  SI/LOOP  testing  and  clarification  of  the 
periodicity  of  inspecting  the  EDGs.  The 
additional  testing  demonstrates  increased 
reliability  and  determines  that  the  EIX^s  can 
cope  with  maximum  accident  loading.  The 
remaining  proposed  changes  provide 
clarification  as  to  when  the  EDG  inspections 
and  testing  are  required.  The  ability  of  the 
EDGs  to  perform  their  fonction  will  not  be 
reduced.  Therefore,  the  margin  of  safety  will 
not  be  reduced  by  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocaf/on;  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director  Davy!  B. 
Matthews. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request: 
December  6. 1995. 


Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  technical  specifications  of 
these  plants  to  incorporate  10  CFR  Part 
50.  Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors",  Option  B. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

ComEd  proposes  to  revise  Byron  Nuclear 
Power  Station,  Units  1  and  2  (Byron),  and 
Braidwood  Nuclear  Power  Station.  Units  1 
and  2  (Braidwood)  Technical  Sp>ecification 
(TS)  Section  3/4.6.1.  "Primary  Containment." 
and  the  associated  Bases  to  reflect  recent 
changes  to  Appendix  )  to  10  CFR  50, 
"Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooled  Power  Reactors." 
The  proposed  revisions  include: 

1.  Adding  TS  Definitions  1.1 5.a  for  the 
maximum  allowable  primary  containment 
leakage  rate  (U)  and  1.20.a  for  the  maximum 
calculated  primary  containment  pressure 
(P»).  The  redundant  definitions  throughout 
TS  Section  3/4.6.1  are  deleted. 

2.  Adding  numerous  statements  throughout 
TS  Section  3/4.6.1  that  leak  rate  testing  is 
performed  in  accordance  with  Regulatory 
Guide  (RG)  1.163,  Revision  0,  "Performance- 
Based  Containment  Leak-Test  Program."  and 
its  referenced  documents. 

3.  Deleting  TS  requirements  that  are  taken 
verbatim  from  10  CFR  50.  Appendix  J.  The 
specific  requirements  will  be  placed  in  the 
containment  leakage  rate  test  program  in 
accordance  with  RG  1.163.  and  its  referenced 
documents,  and 

4.  Clarifying  Technical  Specification 
Surveillance  Requirement  (TSSR)  4.6. 1.1. a 
for  consistency  with  NUREG-1431.  Revision 
1,  "Standard  Technical  Specifications  for 
Westinghouse  Plants." 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

10  CFR  50.  Appendix  ),  has  been  amended 
to  include  provisions  regarding  performance- 
based  leakage  testing  requirements  (Option 
B).  Option  B  allows  plants  with  satisfactory 
Integrated  Leak  Rate  Testing  (ILRT) 
performance  history  to  reduce  the  Type  A 
testing  frequency  from  three  tests  in  ten  years 
to  one  test  in  ten  years.  For  Type  B  and  Type 
C  tests.  Option  B  allows  plants  to  reduce 
testing  frequency  based  on  the  leak  rate  test 
history  of  each  component.  In  addition. 
Option  B  establishes  controls  to  ensure 
continued  satisfactory  performance  of  the 
affected  penetrations  during  the  extended 
testing  interval.  To  be  consistent  with  the 
requirements  of  Option  B  to  10  CFR  50. 
Appendix  J,  ComEd  proposes  to  include 
appropriate  changes  to  the  TSs  that 
incorporate  the  necessary  revisions. 

Some  of  the  proposed  changes  represent 
minor  curtailments  to  current  TS 
requirements,  but  are  based  on  the 
requirements  specified  by  Option  B  to  10 


CFR  50,  Appendix  |.  Any  such  changes  are 
consistent  with  the  current  plant  safety 
analyses  and  have  been  determined  to 
represent  sufficient  requirements  for  the 
assurance  of  the  reliability  of  equipment 
assumed  to  operate  in  the  safety  analyses,  or 
provide  continued  assurance  that  specified 
parameters  associated  with  containment 
integrity  remain  within  their  acceptance 
limits.  The  other  proposed  changes  maintain 
consistency  with  those  requirements 
specified  by  Option  B  to  10  CFR  50, 
Appendix )  and  are  consistent  with  the 
current  plant  safety  analyses.  Implementation 
of  these  changes  will  provide  continued 
assurance  that  specified  parameters 
associated  with  containment  integrity  will 
remain  within  their  acceptance  limits,  and  as 
such,  will  not  significantly  increase  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

The  associated  systems  affecting  the  leak 
rate  integrity  are  not  assumed  in  any  safety 
analyses  to  initiate  any  accident  sequence: 
therefore,  the  probability  of  occurrence  <jf 
any  accident  previously  evaluated  is  not 
increased.  In  addition,  the  proptosed  rhanges 
to  the  limiting  conditions  for  operation  and 
surveillance  requirements  for  such  systems 
are  consistent  with  the  current  10  CFR  50. 
Appendix  J,  requirements.  The  proposerj 
changes  maintain  an  equivalent  level  of 
reliability  and  availability  for  all  affected 
systems. 

Maintaining  allowable  leakage  within  the 
analyzed  limit  assumed  for  the  accident 
analyses  does  not  adversely  affect  eithrr  the 
onsite  or  offsite  dose  consequences 
Furthermore,  containment  leakage  is  not  an 
accident  initiator.  As  such,  there  is  no 
adverse  impact  on  the  probability  of  arridcnt 
initiators.  Thus,  there  is  no  significant 
increase  in  the  probability  or  (xrcurrenco  of 
any  previously  analyzed  accident,  or  mcreasp 
the  consequences  of  any  previously  analyzed 
accident. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Option  B  of  10  CFR  50.  Appendix  ). 
specifies,  in  pari,  that  a  Type  A  lest  mrt\  Ir> 
conducted  at  a  periodic  interval  tiased  on  the 
performance  of  the  overall  containment 
system.  Type  A  tests  measure  both  the 
containment  system  overall  integrated 
leakage  rate  at  the  contamment  pressure 
boundary  and  system  Hlignments  assumed 
during  a  large  break  loss-of-(,(xilaiit  accident 
(LOCA),  and  demonstrate  the  capabilitv  of 
the  primary  containment  to  withstand  an 
internal  pressure  load.  The  ari.cptable 
leakage  rates  are  specified  in  the  TSs.  For 
Type  B  and  C  tests,  intervals  are  proposed  for 
establishment  based  on  the  performance 
history  of  each  component  Acceptance 
criteria  for  each  component  are  based  upon 
demonstration  that  the  leakage  rates  at  desijin 
basis  pressure  conditions  for  applicable 
penetrations  are  within  the  limits  specified 
in  the  TSs. 

The  proposed  changes  reflect  the 
requirements  specified  in  the  amended  10 
CFR  50,  Appendix  I,  and  are  consistent  with 
the  current  plant  safety  analyses  .Some  minor 
curtailments  of  current  TS  requirements  are 
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based  on  graeric  guidance  or  similarly 
approved  provisions  for  other  plants.  These 
changes  do  not  involve  revisions  to  the 
design  of  the  plant  Some  of  the  changes  may 
involve  revision  in  the  testing  of  components 
at  the  plant;  however,  these  are  in  accordance 
with  the  current  plant  safety  analyses  and 
provide  for  appropriate  testing  or 
surveillance  that  is  consistent  with  Option  B 
to  10  CFR  50,  Appendix  J.  The  proposed 
changes  will  not  introduce  new  failure 
mechanisms  beyond  those  already 
considered  in  the  current  plant  safety 
analyses. 

No  new  modes  of  operation  are  introduced 
by  the  proposed  changes.  Surveillance 
requirements  are  chafed  to  reflect 
canespcmding  changes  associated  with 
Option  B  to  10  CFR  50,  Appendix ).  The 
proposed  changes  maintain  at  least  the 
inesent  level  of  operability  of  any  such 
system  that  afliects  plant  containment 
integrity.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  difierent 
kind  of  accident  from  any  previously 
evaluated.  The  associated  systems  that  affect 
plant  leak  rate  integrity  related  to  the 
proposed  amendment  are  not  assimied  to 
initiate  any  accident  sequence.  In  addition, 
the  proposed  surveillance  requirements  for 
any  sudi  a^cted  systems  are  consistent  with 
the  current  requirements  specified  within  the 
TSs  and  are  consistent  with  the  requirements 
of  Option  B  to  10  CFR  50,  Appendix  J.  The 
proposed  surveillance  requirements  maintain 
an  equivalent  level  of  reliability  and 
availability  of  all  afiiected  systems  and, 
therefore,  do  not  affect  the  consequences  of 
any  previously  evaluated  accident.  As  such, 
the  probability  of  systems  associated  with 
leak  rate  test  integrity  failing  to  perform  their 
intended  function  is  unaffected  by  the 
]m>posed  limiting  conditions  for  operation 
and  surveillance  requirements. 

C  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  {ffovisions  specified  in  Option  B  to  10 
CFR  50  Appendix  ],  allows  changes  to  Type 
A,  B,  and  C  test  intervals  based  upon  the 
performance  of  past  leak  rate  tests.  The  effect 
of  extending  containment  leak  rate  test 
intervals  is  a  corresponding  increase  in  the 
likelihood  of  containment  leakage.  The 
degree  to  which  intervals  can  be  extended 
has  a  direct  impact  on  the  potential  effect  on 
existing  plant  safety  margins  and  the  public 
health  and  safety  that  can  occur  due  to  an 
increased  likelihood  of  containment  leakage. 

Changing  Type  A,  B,  and  C  test  intervals 
from  those  currently  provided  in  the  TS  to 
those  provided  for  in  10  CFR  50,  Appendix 
),  Option  B,  slightly  increases  the  risk 
associated  with  Type  A,  B,  and  C  specific 
accident  sequences.  Historical  data  suggest 
that  increasing  the  Type  C  test  interval  can 
slightly  increase  the  associated  risk;  however, 
this  is  compensated  by  the  corresponding 
risk  reduction  benefits  associated  with 
reduction  in  component  cycling,  stress,  and 
wear  associated  with  increased  test  intervals. 
In  addition,  when  considering  the  total 
integrated  risk,  which  includes  all  analyzed 
accident  sequences,  the  additional  risk 
associated  with  increasing  test  intervals  is 
negligible. 

The  proposed  changes  are  consistent  with 
those  provisions  specified  in  Option  B  of  10 


CFR  50,  Appendix  J,  and  are  consistent  with 
current  plant  safety  analyses.  In  addition, 
these  proposed  changes  do  not  involve 
revisions  to  the  design  of  the  plant.  As  such, 
the  proposed  individual  changes  will 
maintain  the  same  level  of  reliability  of  the 
equipment  associated  with  containment 
integrity,  assumed  to  operate  in  the  plant 
safety  analysis,  or  provide  continued 
assurance  that  specified  parameters  affecting 
plant  leak  rate  integrity,  will  remain  within 
their  acceptance  limits.  Therefore,  the 
proposed  changes  provide  continued 
assurance  of  the  leakage  integrity  of  the 
containment  without  adversely  affecting  the 
public  health  and  safety  and,  as  such,  will 
not  significantly  reduce  existing  plant  safety 
margins. 

The  proposed  changes  are  based  on  United 
States  Nuclear  Regulatory  Commission 
(USNRC)  accepted  provisions  and  maintain 
necessary  levels  of  system  or  component 
reliability  affecting  plant  containment 
integrity.  The  performance-based  approach  to 
leakage  rate  testing  concludes  that  the  impact 
on  public  health  and  safety  due  to  revised 
testing  intervals  is  negligible.  The  proposed 
changes  will  not  reduce  the  availability  of 
systems  associated  with  containment 
integrity  when  they  are  required  to  mitigate 
accident  conditions;  therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Loca]  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  requests: 
December  4,  19, 19,  20,  20.  and  20, 
1995. 

Description  of  amendment  request: 
Each  proposed  amendment  would 
change  the  surveillance  requirement 
frequency  from  the  ciurent  once  per  18- 
month  interval  to  once  per  24-month 
which  is  the  proposed  length  of  a 
Haddam  Neck  refueling  cycle.  The 
changes  pertain  to  the  following 
equipment: 


December  4, 1995,  Reactivity  control 
systems  flow  paths,  rod  position 
indication  system,  and  Rod  drop  time. 

December  19. 1995.  Containment  Air 
Recirculation  System. 

December  19, 1995.  Main  steam  line 
(MSL)  Code  Safety  Valves  self  actuation, 
auxiliary  feedwater  system,  service 
water  system,  snubber  testing,  feedwater 
isolation  valve  actuation,  and  primary 
auxiliary  building  cleanup  system. 

December  20, 1995,  reactor  coolant 
system  (RCS)  interlock,  containment 
sump.  High  Pressure  Safety  Injection 
Pump  and  Low  Presstire  Safety  Injection 
autostart  and  alignment,  containment 
spray,  and  PH  control. 

December  20. 1995.  Trip  actuating 
devices  and  channel  trips,  reactor  trip 
system,  reactor  trip  system 
instrumentation,  and  accident 
monitoring  instrumentation. 

December  20. 1995.  RCS  flow 
indicators.  Loop  stop  valve  interlock. 
Pressurizer  code  safety  valves. 
Emergency  power  supply  for  the 
pressurizer  heaters.  Containment  main 
sump  and  volume  control  tank  (VCT) 
level  monitoring  system.  RCS  pressure 
boundary  valves.  Low  temperature 
overpressure  protection  (LTOP)  system, 
and  RCS  vent  path. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in.lO  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
8  new  or  difiierent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  review  is  presented 
below: 

1.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  surveillance 
requirements  of  the  Haddam  Neck  Plant 
Technical  Specifications  extend  the 
frequency  for  checking  the  Operability  of 
the  afliscted  components/equipment. 
The  proposal  would  extend  the 
frequency  from  at  least  once  per  18 
months  to  at  least  once  each  refueUng 
-interval  (i.e.,  nominal  24-months). 
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Changing  the  frequency  of 
surveillance  requirements  from  at  least 
once  per  18  months  to  at  least  once  each 
refueling  interval  does  not  change  the 
basis  for  the  frequency.  The  frequency 
was  chosen  because  of  the  need  to 
perform  this  verification  under  the 
conditions  that  apply  during  a  plant 
outage,  and  to  avoid  the  potential  of  an 
unplanned  transient  if  the  surveillance 
were  conducted  with  the  plant  at  power. 

The  proposed  changes  do  not  alter  the 
intent  or  method  by  which  the 
surveillance  are  conducted,  do  not 
involve  any  physical  changes  to  the 
plant,  do  not  alter  the  way  any 
structure,  system,  or  component 
functions,  and  do  not  modify  the 
manner  in  which  the  plant  is  operated. 
As  such,  the  proposed  changes  in  the 
frequency  of  surveillance  requirements 
will  not  degrade  the  ability  of  the 
equipment/components  to  perform  its 
safety  function. 

Acfditional  assurance  of  the 
operability  of  the  components/ 
equipment  is  provided  by  additional 
surveillance  requirements  (e.g.,  monthly 
or  quarterly  surveillance). 

Equipment  performance  over  the  last 
four  operating  cycles  was  evaluated  to 
determine  the  impact  of  extending  the 
frequency  of  surveillance  requirements. 
This  evaluation  included  a  review  of 
surveillance  results,  preventive 
maintenance  records,  and  the  frequency 
and  type  of  corrective  maintenance.  It 
concluded  that  there  is  no  indication 
that  the  proposed  extension  could  cause 
deterioration  in  the  condition  or 
performance  of  any  of  the  subject 
components. 

In  addition  to  the  substantive 
changes,  there  are  format  changes  which 
are  merely  editorial  and  because  format 
changes  produce  no  physical  change 
they  do  not  influence  the  probability  or 
consequences  of  accidents. 

Since  the  proposed  changes  only 
affect  the  surveillance  frequency  for 
safety  systems  that  are  used  to  mitigate 
accidents,  the  changes  cannot  affect  the 
probability  of  any  previously  analyzed 
accident.  While  the  proposed  changes 
can  lengthen  the  intervals  between 
surveillance,  the  increases  in  intervals 
has  been  evaluated  and  it  is  concluded 
that  there  is  no  significant  impact  on  the 
reliability  or  availability  of  the  safety 
system  and  consequently,  there  is  no 
impact  on  the  consequehces  on  any 
analyzed  accident. 

2.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  surveillance 
requirements  of  the  Haddam  Neck  Plant 
Technical  Specifications  extend  the 


frequency  for  verifying  the  operability  of 
the  affected  components/equipment. 
The  proposal  would  extend  the 
frequency  from  at  least  once  per  18 
months  to  at  least  once  each  refueling 
interval  (nominal  24  months). 

Changing  the  frequency  of 
surveillance  requirements  from  at  least 
once  per  18  months  to  at  least  once  each 
refueling  interval  does  not  change  the 
basis  for  the  frequency.  The  frequency 
was  chosen  because  of  the  need  to 
perform  this  verification  under  the 
conditions  that  apply  during  a  plant 
outage,  and  to  avoid  the  potential  of  an 
unplanned  transient  if  the  surveillance 
were  conducted  with  the  plant  at  power. 

In  addition  to  the  substantive 
changes,  there  are  format  changes  which 
are  merely  editorial  and  because  format 
changes  produce  no  physical  change 
they  do  not  influence  the  probability  of 
new  or  different  types  of  accidents. 

The  proposed  changes  do  not  alter  the 
intent  or  method  by  which  the 
surveillance  are  conducted,  do  not 
involve  any  physical  changes  to  the 
plant,  do  not  alter  the  way  any 
structure,  system,  or  component 
functions,  and  do  not  modify  the 
manner  in  which  the  plant  is  operated. 
As  such,  the  proposed  changes  cannot 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  to  surveillance 
requirements  of  the  Haddam  Neck  Plant 
Technical  Specifications  extend  the 
frequency  for  verifying  the  operability  of 
the  components/equipment.  The 
proposal  would  extend  the  frequency 
from  at  least  once  per  18-months  to  at 
least  once  each  refueling  interval  (24- 
months). 

In  addition  to  the  substantive 
changes,  there  are  format  changes  which 
are  merely  editorial  and  because  format 
changes  produce  no  physical  change 
they  do  not  influence  the  margifl  of 
safety. 

The  proposed  changes  to  surveillance 
frequency  are  still  consistent  with  the 
basis  for  the  frequency,  and  the  intent 
or  method  of  performing  the 
surveillance  is  unchanged.  Further,  the 
current  inservice  testing  requirements 
and  the  previous  history  of  reliability  of 
the  system  provides  assurance  that  the 
changes  will  not  affect  the  reliability  of 
the  auxiliary  feedwater  system.  Thus,  it 
is  concluded  that  there  is  no  impact  on 
the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location :  RusseU  Library.  123  Broad 
Street.  Middletown.  CT' 064,57 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  CT  06141-0270. 

NRC  Project  Director:  Phillip  F 
McKee. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County  and 
Northeast  Nuclear  Energy  Company,  el 
al.,  Docket  Nos.  50-245,  50-336,  and 
50-423,  Millstone  Nuclear  Power 
Station,  Units  1,  2.  and  3,  New  London 
County.  Connecticut 

Date  of  amendment  request:  June  6. 
1995  (published  August  2,  1995.  60  FR 
39434).  as  supplemented  November  22. 
1995. 

Description  of  amendment  request: 
The  proposed  amendments  will  modify 
the  size  of  the  Plant  Operations  Review 
Committee  (PORC)  which  will 
collectively  have  the  experience  and 
expertise  in  various  areas  of  plant 
operation,  and  will  clarify  the 
composition  of  the  Site  Operations 
Review  Committee  (SORC). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  .'50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

.  .   .  These  proposed  changes  do  not 
involve  an  SH(;  t)tK;aiisc  the  changes  do  not 

1.  hivolve  a  significant  increase  in  the 
probability  or  conseqiiencps  of  an  accident 
previously  evaluated. 

The  plant  operations  review  lommittee 
(PORC)  is  an  oversij^ht  >;roup  and  helps  to 
ensure  that  the  units  iirc  'pcrated  in  a  safe 
manner.  To  accompliiii  'liis  the  PORC^s 
provide  their  recommer  I'.itions  on  the  safely 
related  activities  to  the  \'ii  r  President — 
Haddam  Neck  Plant  for  liHiiilani  Neck  and  to 
the  respective  Nuclear  IJnit  Din-ctors  for 
Millstone.  Each  Millstone  Unit  has  its  own 
PORC.  It  is  proposed  that  the  membt^rs  of  the 
Millstone  PORCs  be  selected  bv  the 
rt!spective  Nuclear  Unit  Director  based  on 
their  knowledge  and  expertise  in  specific  key 
plant  functions.  The  Millstone  Station  has 
one  site  operations  review  committee 
(SORC).  The  SORt;  is  also  an  oversight  group 
whose  charter  is  to  advise  the  Senior  Vice 
President — Millstone  Station  on  all  matters 
related  to  nuclear  safety  at  the  Millstone  site 
The  Haddam  Neck  Plant,  being  a  single  unit 
site,  has  one  PORf],  whic  h  advises  the  Vice 
President — Haddam  Neck  Plant  The 
members  of  the  Haddam  Neck  Plant  K)RC 
will  be  selected  by  the  Vice  President— 
Haddam  Neck  Plant  based  on  their 
knowledge  and  expertise  in  specific  kev 
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plant  funcUons.  The  PORC  and  SORC  add  to 
the  defense-in-depth  concept  provided  by  the 
design,  operation,  maintenance,  and  quality 
oversight  by  promoting  excellence  through 
the  conduct  of  their  affeirs  and  by 
maintaining  a  diligent  watch  over  their 
responsibilities. 

These  administrative  changes  will  revise 
the  composition  section  of  the  technical 
specifications  for  the  PORC  members. 
Millstone  Unit  individuals  will  be  appointed 
by  the  Nuclear  Unit  Directors  if  the 
individual  meets  one  or  more  of  the 
following  areas  of  expertise:  Plant 
Operations,  Engineering,  Reactor 
Engineering,  Maintenance,  Instrumentation 
and  Controls,  Health  Physics,  Chemistry, 
Work  Planning  and  Control,  and  Quality 
Services.  The  Haddam  Neck  Plant,  due  to  its 
bioader  scope  of  review  also  include  an 
individual  experienced  in  Security  and 
specific  expertise  in  Electrical  Maintenance 
and  Mechanical  Maintenance.  The 
individuals  who  will  serve  on  PORC  shall 
continue  to  meet  the  criteria  of  ANSI  N18.1- 
1971  along  with  the  qualification 
requirements  contained  in  the  technical 
specifications.  This  approach  is  consistent 
with  the  standard  technical  specifications 
and  NUREG  0800,  Section  13.4.  For  SORC  at 
the  Millstone  Station,  the  method  of 
identifying  who  shall  serve  as  Vice 
Chairperson  has  been  modified  for  clarity. 
Final^,  the  individual  who  shall  represent 
Quality  and  Assessment  Services  shall  be 
modified  to  allow  a  qualified  member  of 
Quality  and  Assessment  Services  to  serve  on 
SORC. 

The  remaining  portions  of  the  technical 
specifications  related  to  PORC  and  SORC  are 
not  being  revised. 

These  modifications  broaden  the  unit 
committee  participation  and  reflect  current 
organizational  positions  and  will  not  increase 
the  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  administrative 
enhancements  to  the  composition  of  the 
PORC  and  Millstone  Station  SORC  will  not 
affect  the  way  in  which  the  units  are 
physically  operated.  These  administrative 
changes  to  PORC  and  SORC  continue  to  meet 
the  guidelines  of  ANSI  N18.7-1976.  The 
modifications  to  PORC  and  SORC  continue  to 
allow  these  groups  to  provide  a  thorough 
review  of  activities  at  the  units. 

The  proposed  modification  does  not 
impact  any  initiating  events,  and  therefore, 
cannot  create  the  possibility  of  any  new  or 
diffierent  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

These  proposed  administrative  changes 
will  not  impact  the  margin  of  safety  provided 
by  PORC  and  SORC.  The  PORC  and  SORC 
will  continue  to  be  staffed  by  qualified 
individuals  experienced  in  the  operation  of 
the  plants.  These  administrative  changes  will 
modify  how  the  composition  of  the  PORC 
and  SORC  members  are  presented  in  the 
technical  specifications,  but  will  not 


adversely  impact  their  ability  to  review  and 
comment  on  operations  at  the  units. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street  Middletown.  Connecticut  06457. 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resources  Center.  Three  Rivers 
Community-Technical  College.  574  New 
London  Turnpike,  Norwich,  CT  06360. 
for  Millstone  1.  2,  and  3. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270,  Hartford.  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County. 
Michigan  ■ 

Date  of  amendment  request: 
November  22,  1995  (NRC-95-0124). 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  allowed  out-of-service  time 
for  one  onsite  alternating  current  (ac) 
electrical  power  division  from  72  hours 
to  7  days.  The  proposed  amendment 
would  also  eliminate  accelerated  testing 
and  special  reports  as  a  result  of  diesel 
generator  surveillance  failures  in 
accordance  with  Generic  Letter  94-01, 
"Removal  of  Accelerated  Testing  and 
Special  Reporting  Requirements  for 
Emergency  Diesel  Generators."  dated 
May  31,  1994. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident.  Changing  the 
out-of-service  time,  surveillance  frequency 
and  reporting  requirements  for  emergency 
diesel  generators  (EDGs)  will  not  affect  the 
initiation  of  an  accident,  since  EDGs  are  not 
associated  with  any  accident  initiation 
mechanism.  The  proposed  changes  will  not 
impact  the  plant  design  or  method  of  EDO 
operation.  The  increased  out-of-service  time 
has  been  evaluated  to  have  only  a  small 
impact  on  plant  risk.  Performing  the  EDG 
inspections  during  plant  operations  will 
decrease  plant  risk  during  plant  outages. 
Deleting  the  accelerated  testing  provisions 
will  not  affect  the  consequences  of  an 
accident  since  the  implementation  of  a 


maintenance  and  monitoring  program  for 
EDGs  consistent  with  the  provisions  of  the 
maintenance  rule  will  assure  EDG 
performance  as  discussed  in  Generic  Letter 
94-01.  Deleting  reporting  requirements  has 
no  impact  on  consequences  of  an  accident 
since  reporting  has  no  accident  effect.  Based 
on  the  amount  of  electrical  system 
redundancy,  the  small  increase  in  plant  risk 
durii^  operations  and  the  decrease  in  plant 
risk  during  outages,  this  change  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

2.  The  proposed  changes  do  not  create  the 
possibili^  of  a  new  or  different  accident 
from  any  previously  evaluated.  The  proposed 
changes  do  not  modify  the  plant  design  or 
method  of  diesel  operation.  Therefore,  no 
new-accident  initiator  is  introduced,  nor  is  a 
new  type  of  feilure  created.  For  these 
reasons,  no  new  or  diffierent  type  of  accident 
is  created  by  th^se  changes. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Since  implementation  of  a  maintenance 
program  for  the  EDGs  consistent  with  the 
Maintenance  Rule  will  ensure  that  high  EDG 
performance  standards  are  maintained,  the 
accelerated  testing  schedule  is  not  needed  to 
maintain  the  margin  of  safety.  Deleting 
reporting  requirements  has  no  impact  on 
safety  or  margin  of  safety.  Increasing  the 
allowed  out-of-service  time  for  one  division 
of  onsite  AC  power  will  slightly  increase 
EDG  unavailability  during  plant  operation. 
However,  this  change  does  not  impact  the 
redundancy  of  offsite  power  supplies,  the 
allowed  out-of-service  time  if  both  divisions 
are  inoperable,  or  the  ability  to  cope  with  a 
station  blackout  event.  This  request  also  does 
not  change  the  Action  statement  for  AC 
electrical  power  systems  required  when  the 
plant  is  shutdown.  The  increase  in  core 
damage  frequency  was  assessed  to  be  small 
by  an  evaluation  using  the  plant  PSA 
[probabilistic  safety  assessment]  for  the 
operating  condition.  Enabling  the  diesel 
generator  inspections  to  be  performed  on-line 
will  improve  safety  while  shutdown  by 
Inducing  EDG  out-of-service  time  during 
outages.  For  these  reasons,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue.  Detroit.  Michigan 
48226. 

NRC  Project  Director  John  N. 
hannon. 


Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi-2,  Moiiroe  County, 
Michigan 

Date  of  amendment  request: 
December  21. 1995  (NRC-95-0133). 

Description  of  amendment  request: 
The  proposed  amendment  would 
implement  Option  B  of  the  recently 
revised  10  CFR  Part  50  Appendix  J  in  a 
manner  consistent  with  Regulatory 
Guide  1.163.  "Performance-Based 
Containment  Leak  Test  Program,"  and 
industry  guidance  contained  in  NEI 94- 
01.  Revision  0.  "Industry  Guideline  for 
Implementing  Performance-Based 
Option  of  10  CFR  50.  Appendix  J."  with 
the  exception  of  previously  approved 
exemptions  whidi  the  licensee  wishes 
to  remain  in  eff'ect.  The  previously 
approved  exemptions  are  for  reduced 
pressure  for  testing  MSIVs  (main  steam 
isolation  valves]  and  testing  of  LPQ 
(low  pressure  coolant  injection] 
isolation  valves  in  accordance  with 
Technical  Specification  (TS)  4.4.3.2.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  implements  the  new 
Option  B  of  10  CFR  Part  50  Appendix )  on 
f>erformance-based  containment  leakage 
testing.  The  proposed  change  does  not 
involve  a  change  to  the  plant  design  or 
operation.  As  a  result,  the  prop>osed  change 
does  not  affect  any  parameters  or  conditions 
that  contribute  to  the  initiation  of  any 
accidents  previously  evaluated.  Thus,  the 
proposed  change  cannot  increase  the 
probability  of  any  accident  previously 
evaluated. 

The  proposed  change  potentially  affects 
the  leak-tight  integrity  of  the  containment 
structure  designed  to  mitigate  the 
consequences  of  a  loss-of-coolant  accident 
(LOCA).  The  function  of  the  containment  is 
to  maintain  functional  integrity  during  and 
following  the  peak  transient  pressures  and 
tetnperatures  which  result  from  any  loss-of- 
coolant  accident  (LOCA).  The  containment  is 
designed  to  limit  fission  product  leakage 
following  the  design  basis  LOCA.  Because 
the  proposed  change  does  not  alter  the  plant 
design,  only  the  frequency  of  measuring  Type 
A,  B,  and  C  leakage,  the  proposed  change 
does  not  directly  result  in  an  increase  in 
containment  leakage.  However,  decreasing 
the  test  frequency  can  increase  the 
probability  that  an  increase  in  containment 
leakage  could  go  undetected  for  an  extended 
period  of  time.  Test  intervals  will  be 
established  based  on  the  performance  history 
of  components  being  tested.  The  risk 
resulting  from  the  proposed  changes  is 
characterized  as  follows,  based  primarily  on 


the  results  contained  in  NUREG-1493 
I  "Performance- Based  Containment  Leakage 
Test  Program"!,  the  principal  Technical 
Support  Document  used  by  the  NRC  as  the 
basis  for  the  Appendix  )  final  rule  (Reference 
9  (of  application!)  and  the  NRC's  Final 
Regulatory  Impact  Analysis  as  contained  in 
SECY-95-181  [Final  Regulatory  Impact 
Analysis,  Performance-Based  Containment 
Leakage-Test  Program  (Attachment  2  to  NRC 
Rulemaking  Issue  Affirmation.  SECY-95-181 
dated  July  17, 1995,  Final  Amendment  to  10 
CFR  50,  Appendix  J,  "Containment  Leakage 
Testing."  to  Adopt  Performance-Oriented  and 
Risk-Based  Approaches)!  (Reference  10  (of 
application!): 

Type  A  Testing 

NUREG-1493  found  that  the  effect  of 
containment  leakage  on  overall  accident  risk 
is  minimal  since  risk  is  dominated  by 
accident  sequences  that  result  in  failure  or 
bypass  of  the  containment. 

Industry  wide,  ILRTs  [integrated  leak  rate 
tests)  have  only  found  a  small  fraction  of  the 
leaks  that  exceed  current  acceptance  criteria. 
Only  three  percent  of  all  leaks  are  detectable 
only  by  ILRTs,  and  therefore,  by  extending 
the  Type  A  testing  intervals,  only  three 
percent  of  all  leaks  have  a  potential  for 
remaining  undetected  for  longer  periods  of 
time.  In  addition,  when  leakage  has  been 
detected  by  ILRTs,  the  leakage  rate  has  been 
only  marginally  above  existing  requirements. 
The  Fermi  Type  A  testing  confirms  the 
industry-wide  experience  that  a  majority  of 
the  leakage  experienced  during  Type  A 
testing  is  through  components  tested  by  Type 
B  and  C  tests. 

NUREG-1493  found  that  these 
observations,  together  with  the  insensitivity 
of  reactor  accident  risk  to  the  containment 
leakage  rate,  show  that  increasing  the  Type 
A  leakage  test  intervals  would  have  a 
minimal  impact  on  public  risk. 

Type  B  and  C  Testing 

NUREG-1493  found  that  while  Type  B  and 
C  tests  can  identify  the  vast  majority  (greater 
than  95  percent)  of  all  potential  leakage 
paths,  performance-based  alternatives  to 
current  local  leakage-testing  requirements  are 
feasible  without  significant  risk  impacts.  The 
risk  model  used  in  NUREG-1493  suggests 
that  the  number  of  components  tested  would 
be  reduced  by  about  60  percent  with  less 
than  a  three-fold  increase  in  the  incremental 
risk  due  to  containment  leakage.  Since,  under 
existing  requirements,  leakage  contributes 
less  than  O.l  percent  of  overall  accident  risk, 
the  overall  impact  is  very  small.  In  addition, 
the  NRC's  Final  Regulatory  Impact  Analysis 
concluded  that  while  the  extended  testing 
intervals  for  Type  B  and  C  tests  led  to  minor 
increases  in  potential  offsite  dose 
consequences,  the  beneficial  expected 
decrease  in  onsite  (LLRT  [local  leak  rate 
testing!  8r  ILRT  worker)  dose  exceeds  (by  at 
least  an  order  of  magnitude)  the  potential  off- 
site  dose  consequences. 

The  editorial  change  to  the  bases  has  no 
impact  on  the  proliability  or  consequence  of 
an  accident  since  it  is  strictly  a  correction  to 
achieve  consistency  between  the  bases  and 
the  specifications. 

Based  on  the  above,  DECO  [the  licensee) 
has  concluded  that  the  proposed  change  will 


not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  The  request  does  not  creato  the 
possibility  of  occurrence  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
change  to  the  plant  design  or  operation.  As 
a  result,  the  proposed  change  does  not  affect 
any  of  the  parameters  or  conditions  that 
could  contribute  to  initiation  of  any 
accidents.  This  change  involves  the 
reduction  of  Type  A,  B,  and  C  test  frequency. 
Except  for  the  method  of  defining  the  test 
frequency,  the  methods  for  performing  the 
actual  tests  are  not  changed.  No  new  accident 
modes  are  created  by  extending  the  testing 
intervals.  No  safety-related  equipment  or 
safety  functions  are  altered  as  a  result  of  this 
change.  Extending  the  test  frequency  has  no 
influence  on,  nor  does  it  contribute  to,  the 
possibilify  of  a  new  or  different  kind  of 
accident  or  malfunction  from  those 
previously  analyzed. 

The  editorial  change  to  the  bases  has  no 
effect  on  any  kind  of  accident  since  it  is 
strictly  a  correction  to  achieve  consistency 
between  the  bases  and  the  specifications. 

Based  on  the  above,  DECO  has  concluded 
that  the  proposed  change  will  not  create  the 
possibility  (of)  a  new  or  different  kind  of 
accident  previously  evaluated. 

3.  The  request  does  not  Involve  a 
significant  reduction  in  a  margin  to  safety. 

The  proposed  change  only  affects  the 
frequency  of  Ty{>e  A,  B,  and  C  testing.  Except 
for  the  method  of  defining  the  test  frequency, 
the  methods  for  performing  the  actual  tests 
are  not  changed.  However,  the  proposed 
change  can  increase  the  probability  that  an 
increase  in  leakage  could  go  undetected  for 
an  extended  period  of  time.  NUREG-1493 
has  determined  that,  under  several  different 
accident  scenarios,  the  increased  risk  of 
radioactivity  release  from  containment  is 
negligible  with  the  implementation  of  these 
proposed  changes. 

The  margin  of  safety  that  has  the  putentiai 
of  being  impacted  by  the  proposed  change 
involves  the  offsite  dose  consequences  of 
postulated  accidents  which  are  directly 
related  to  containment  leakage  rate.  The 
containment  isolation  system  is  designed  to 
limit  leakage  to  L,.  which  is  defined  by  the 
Fermi  2  Technical  Specifications  to  be  0  S 
percent  by  weight  of  the  containment  air  per 
24  hours  at  56.5  psig  (P.).  The  limitation  on 
containment  leakage  rate  is  designed  to 
ensure  that  total  leakage  volume  will  not 
exceed  the  value  assumed  in  the  accident 
analyses  at  the  peak  accident  pressure  (P.) 
The  margin  to  safety  for  the  offsite  dose 
con.sequences  of  postulated  accidents 
directly  related  to  the  containment  leakage 
rate  is  maintained  by  meeting  the  1.0  L, 
acceptance  criteria.  The  L,  value  is  not  being 
modified  by  this  proposed  Technical 
Specification  change. 

Except  for  the  method  of  defining  the  test 
frequency,  no  change  in  the  method  of  testing 
is  being  proposed.  The  Type  B  and  C  tests 
will  continue  to  be  done  at  full  pressure  (P,) 
or  greater  with  the  exception  of  the  Main 
■Steam  Isolation  Valves,  which  have  an 
approved  exemption.  Other  programs  are  in 
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place  to  ensure  that  proper  maintenance  and 
repairs  are  performed  during  the  service  life 
of  the  primary  containment  and  systems  and 
components  penetrating  the  primary 
containment 

The  editorial  change  to  the  bases  has  no 
effect  on  the  margin  of  safety  since  it  is 
strictly  an  editorial  change  to  achieve 
consistency  between  the  bases  and  the 
specifications. 

As  a  result,  DECO  has  concluded  that  the 
proposed  change  will  not  result  in  a 
significant  reduction  in  a  margin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  SG.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue,  Detroit,  Michigan 
48226. 

JVHC  Ph>/ert  Dirertor;  John  N. 
Hannon.  | 

Houston  Li^tiiig  ft  Power  Company, 
City  Pnblic  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Na  50-498,  South  Texas  Proiect,  Unit  1, 
Matagorda  County,  Texas 

Date  of  amendment  request:  January 
22, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  steam  generator  tube 
plugging  criteria  in  Technical 
Specification  3/4.4.5,  Steam  Generators, 
and  the  allowable  leakage  in  Technical 
Specification  3/4.4.6.2,  Operational 
Leakage,  and  the  associated  Bases.  The 
amendment  would  allow  the 
implementation  of  alternate  steam 
generator  tube  plugging  criteria  for  the 
tube  support  plate  (TSP)/tube 
intersections  for  Unit  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented    - 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Stmctural  Considenitions 

Industry  testing  of  model  boiler  and 
operating  plant  tube  specimens  for  free  span 
tubing  at  room  temperature  conditions  show 
typical  burst  pressures  in  excess  of  5000  psi 
for  indications  of  outer  diameter  stress 


corrosion  cracking  with  voltage 
measurements  at  or  below  the  structural  limit 
of  4.0  volts.  One  model  boiler  specimen  %vith 
a  voltage  amplitude  of  19  volts  also  exhibited 
a  burst  pressure  greater  than  5000  psi.  Burst 
testing  performed  on  one  intersection  pulled 
from  STP  Unit  1  in  1993  with  a  0.51  volt 
indication  yielded  a  measurtd  burst  pressure 
of  8900  psi  at  room  temperature.  Burst  testing 
performed  on  another  intersection  pulled 
from  STP  Unit  1  in  1995  with  a  0.48  volt 
indication  yielded  a  jqeasured  burst  pressure 
of  9950  psi  at  room  temperature. 

The  projected  end-of-cycle  (EOC)  voltage 
compares  favorably  with  the  4.7  volt 
structural  limit  considering  the  EPRI  (Electric 
Power  Research  Institute]  voltage  growth  rate 
for  indications  at  STP.  Using  the 
methodology  of  the  NRC  Generic  Letter  95- 
05,  the  structural  limit  is  reduced  by 
allowances  for  uncertainty  and  growth  to 
develop  a  beginning-of-cycle  (BOC)  repair 
limit  which  should  preclude  EOC  indications 
firom  growing  in  excess  of  the  structural  limit. 
The  non-destructive  examination  (NDE) 
uncertainty  to  be  applied  per  EPRI  is 
approximately  20  percent.  The  EPRI 
recommended  growth  allowance  of  30 
percent/EFPY  [effective  full  power  year)  is 
also  to  be  applied.  This  growth  value  is 
conservative  for  STP  Unit  1  based  on 
previous  inspection  history.  By  adding  NDE 
uncertainty  allowances  and  a  crack  growth 
allowance  to  the  repair  limit,  the  structural 
limit  can  be  validated.  Therefore,  the 
maximum  allowable  BOC  repair  limit  (RL) 
based  on  the  structural  limit  of  4.7  volts  can 
be  represented  as: 

RL  +  (0.20  X  RL)  +  (0.45*  x  RL)  =  4.7  volts, 
which  yields  RL  of  2.85  volts. 

•  The  30%  growth  rate  for  1  EFPY  was 
scaled  up  to  the  cycle  length  used  at  South 
Texas. 

This  repair  limit  (2.85  volts)  reasonably 
could  be  applied  for  APC  [alternate  plugging 
criteria]  implementation  to  repair  Imbbin 
indications  greater  than  the  1.0  volt  criterion 
specified  by  NRC  Generic  LeUer  95-05  and 
is  independent  of  RPC  [rotating  pancake  coil- 
probel  confirmation  of  the  indications.  STP 
has  chosen  to  use  a  steam  generator  tube 
upper  repair  limit  of  2.85  volts  to  assess  tube 
integrity  for  those  bobbin  indications  M^ich 
are  above  1.0  volt  but  do  not  have  confirming 
RPC  calls.  This  2.85  volt  upper  limit  for  non- 
confirmed  RPC  calls  is  consistent  with  the 
NRC  Generic  Letter  95-05.  Since  the  upper 
bound  for  repair  of  non-confirmed  RPC  is 
limited  to  a  value  far  less  than  the  structural 
limit  associated  with  a  full  alternate  criteria, 
the  establishment  of  the  repair  limits  are 
determined  to  be  reasonable  and  conservative 
with  respect  to  the  industry  pulled  tube  data 
base  used. 

Leakage  Considerations 

As  part  of  the  implementation  of  Arc,  the 
distribution  of  EOC  cracking  indications  at 
the  TSP  intersections  has  been  used  to 
calculate  the  primary-to-secondary  leakage 
which  is  bounded  by  the  maximum  leakage 
required  to  remain  within  applicable  dose 
limits.  This  limit  was  calculated  using  the 
Technical  Specification  RCS  [reactor  coolant 
system]  Iodine-131  transient  spiking  values 
consistent  with  NUREG-0800.  Application  of 


the  APC  criteria  requires  the  projection  of 
postulated  MSLB  [main  steam  line  break] 
leakage  based  on  the  projected  EOC  voltage 
distribution  for  the  ^ginning  of  cycle. 
Projected  EOC  voltage  distribution  is 
developed  using  the  most  recent  EOC  eddy 
current  results  and  a  voltage  measurement 
uncertainty.  Draft  NUREG-1477  requires  that 
all  indications  to  which  Arc  is  applied  must 
be  included  in  the  leakage  projection. 

The  projected  MSLB  leakage  rate 
calculation  methodology  prescribed  in  EPRI 
TR-100407  will  be  used  to  calculate  the  EOC 
leakage.  A  Monte  Carlo  approach  will  be 
used  to  determine  the  EOC  leakage, 
accounting  for  all  of  the  ECT  (eddy  current 
testing!  uncertainties,  voltage  growth,  and  an 
assumed  probability  of  detection  (POD)  of  0.6 
for  a  1.0  volt  repair  limit.  The  fitted 
logarithmic  function  probability  of  leakage 
correlation  will  be  used  to  establish  the  STP 
MSLB  leak  rate  used  for  comparison  with  a 
bounding  allowable  leak  rate  in  the  faulted 
loop  which  would  result  in  radiological 
consequences  which  are  within  applicable 
dose  limits.  Due  to  the  relatively  low  voltage 
levels  of  indications  at  STP  and  low  voltage 
growth  rates,  it  is  expected  that  the  actual 
calculated  leakage  values  will  be  far  less  than 
this  limit. 

Therefore,  implementation  of  Arc  does  not 
adversely  affect  steam  generator  tube 
integrity  and  implementation  will  be  shown 
to  result  in  acceptable  dose  consequences. 
The  proposed  amendment  does  not  result  in 
any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Implementation  of  the  proposed  steam 
generator  tube  alternate  plugging  criteria  for 
ODSOC  (outer  diameter  stress  corrosion 
cracking]  at  the  TSP  intersections  does  not 
introduce  any  significant  changes  to  the  plant 
design  basis.  Use  of  the  criteria  does  not 
provide  a  mechanism  which  could  result  in 
an  accident  outside  of  the  region  of  the  TSP 
elevations  since  no  ODSCC  has  been 
identified  outside  the  thickness  of  the  TSPs. 
It  is  therefore  expected  that  for  all  plant 
conditions,  neither  a  single  or  multiple  tube 
rupture  event  would  occur  in  a  steam, 
generator  where  Arc  has  been  applied. 

Specifically,  STP  will  implement,  for  Unit 
1,  a  maximum  leakage  rate  of  150  gpd 
[gallons  per  day]  per  steam  generator  (SG)  to 
help  preclude  \he  potential  for  excessive 
leakage  during  all  plant  conditions.  The 
current  technical  specification  limits  on 
primary-to-secondary  leakage  at  operating 
conditions  are  1  gpm  [gallon  per  minute]  for 
all  steam  generators  or  500  gpd  for  any  one 
SG.  The  RG  [Regulatory  Guide]  1.121 
criterion  for  establishing  operational  leakage 
rate  limits  governing  plant  shutdown  is  based 
upon  leak-before-break  (LBB)  considerations 
to  detect  a  free  span  crack  before  potential 
tube  rupture  as  a  result  of  feulted  plant 
conditions.  The  ISO  gpd  limit  is  intended  to 
provide  for  leakage  detection  and  plant 
shutdown  in  the  event  of  an  unexpected 
crack  propagation  resulting  in  excessive 
leakage.  RG  1.121  acceptance  criteria  for 
establishing  operating  leakage  limits  are 


based  on  LBB  considerations  such  that  plant 
shutdown  is  initiated  if  the  permissible  crack 
is  exceeded. 

The  predicted  EOC  leakage  for  STP  is 
based  on  the  calculated  growth  rate  and  does 
not  take  credit  for  the  TSP  proximity  during 
normal  operation.  Thus,  the  150  gpd  limit 
provides  for  plant  shutdown  prior  to 
reaching  critical  crack  lengths.  Additionally, 
this  leak-before-break  evaluation  assumes 
that  the  entire  crevice  area  is  uncovered 
during  the  secondary  side  blowdown  of  a 
MSLB.  Typically,  it  is  expected  for  the  vast 
majority  of  intersections  that  only  partial 
uncovery  will  occur.  Thus,  the  proximity  of 
the  TSP  will  enhance  the  burst  capacity  of 
the  tube. 

Steam  generator  tube  integrity  is 
continually  maintained  through  inservice 
inspection  and  primary-to-secondary  leakage 
monitoring.  Any  tubes  falling  outside  the 
Arc  repair  limits  are  removed  from  service. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  frtjm  any  accident 
previously  developed  is  not  created. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  use  of  the  voltage  based  bobbin  probe 
for  dispositioning  ODSCC  degraded  tubes 
within  TSP  intersections  by  Arc  is 
demonstrated  to  maintain  steam  generator 
tube  integrity  in  accordance  with  the 
requirements  of  RG  1.121.  RG  1.121  describes 
a  method  acceptable  to  the  NRC  staff  for 
meeting  GDCs  (General  Design  Criterion]  14, 
15,  31,  and  32  by  reducing  the  probability  or 
the  consequences  of  steam  generator  tube 
rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking  are 
removed  from  service.  Upon  implementation 
of  the  criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
TSP  elevation  is  not  expected  to  lead  to  a 
steam  generator  tube  rupture  event  during 
normal  or  feulted  plant  conditions.  The  EOC 
distribution  of  crack  indications  at  the  TSP 
elevations  will  be  confirmed  to  result  in 
acceptable  primary-to-secondary  leakage 
during  all  plant  conditions  and  that 
radiological  consequences  are  not  adversely 
impacted. 

In  addressing  the  combined  effects  of  loss 
of  coolant  accident  (LOCA)  and  safe 
shutdown  earthquake  (SSE)  on  the  steam 
generator  component  (as  required  by  GDC  2), 
it  has  been  determined  that  tube  collapse 
may  occur  in  the  steam  generators  at  some 
plants.  This  is  the  case  at  STP  as  the  TSP 
may  become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the  periphery 
of  the  plate  due  to  the  combined  effects  of 
the  LOCA  rarefaction  wave  and  SSE  loadings. 
The  resulting  secondary-to-primary  pressure 
differential  on  the  deformed  tubes  may  cause 
some  of  the  tube  to  collapse. 

There  are  two  concerns  associated  with 
steam  generator  tube  collapse.  First,  the 
collapse  of  steam  generator  tubing  reduces 
the  RCS  flow  area  through  the  tubes.  The 
reduction  in  flow  area  increases  the 
resistance  to  flow  of  steam  from  the  core 
during  a  LOCA  which,  in  turn,  may 
potentially  increase  peak  clad  temperature 


(KTT).  Second,  there  is  a  potential  that 
through  wall  cracks  in  tul)es  could 
sufficiently  enlarge  during  tube  deformation 
or  collapse,  causing  sufficient  in-leakage  of 
.secondary  water  back  to  the  core  which 
dilutes  the  poisoning  effect  of  boron  inJHction 
from  the  emergency  cooling  system.  Again. 
an  increase  in  core  PCT  may  result. 

(Consequently,  since  the  LBB  methodology 
is  applicable  to  the  STP  reactor  coolant  loop 
piping,  the  probability  of  breaks  in  the 
primary  loop  piping  is  sufficiently  low  that 
they  need  not  be  considered  in  the  structural 
design  of  the  plant.  The  analysis  identified 
tubes  located  adjacent  to  wedge  regions  that 
are  subject  to  potential  collapse  during 
combined  LOCA  and  SSE.  These  tubes  will 
be  excluded  from  application  of  Arc.  Thus, 
existing  tube  integrity  requirements  apply  to 
these  tubes  and  the  margin  of  safety  is  not 
reduced. 

Implementation  practices  using  the  bobbin 
probe  voltage  based  tube  plugging  criteria 
bounds  RG  1.83  considerations  by: 

(1)  Using  enhanced  eddy  current 
inspection  guidelines  consistent  with  those 
used  by  EPRI  in  developing  the  correlations. 
This  provides  consistency  in  voltage 
normalization, 

(2)  Performing  a  100  percent  bobbin  coil 
inspection  for  all  hot  leg  tube  support  plate 
intersections  and  all  cold  leg  intersections 
down  to  the  lowest  cold  leg  tube  support 
plate  with  outer  diameter  stress  corrosion 
cracking  (ODSCC)  indications.  The 
determination  of  the  tube  support  plate 
intersections  having  ODSCC  indications  shall 
be  based  on  the  performance  of  at  least  a  20% 
random  sampling  of  tubes  inspected  over 
their  foil  length,  and 

(3)  Incorporating  Rrc  inspection  for  all 
tubes  with  larger  indications  lefr  in  service. 
This  forther  establishes, the  principal 
degradation  morphology  as  ODSCC. 

Implementation  of  APC  at  TSP 
intersections  will  decrease  the  number  of 
tubes  which  must  be  repaired.  Since  the 
installation  of  tube  plugs  (to  remove  ODSCC 
degraded  tubes  from  service)  reduces  the  RCS 
flow  margin.  Arc  implementation  will  help 
preserve  the  margin  of  flow  that  would 
otherwise  be  reduced. 

For  each  cycle  the  projected  EOC  primar>'- 
to-secondary  leak  rate  allowed  is  bounded  by 
a  leak  rate  which  limits  the  radiological 
consequences  of  a  EOC  MSLB  to  within 
applicable  dose  limits.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in 
the  mai^in  to  safety. 

It  is  therefore  concluded  that  the  proposed 
license  amendment  request  does  not  result  in 
a  significant  reduction  in  the  margin  of  safety 
as  defined  in  the  plant  Final  Safety  Analysis 
Report  or  Technical  Sf>ecifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center, 


911  Boling  Highway.  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq.,  Morgan.  Lewis  & 
Bockius,  1800  M  Street.  N.W.. 
Washington.  DC  20036-5869. 

NRC  Project  Director:  William  D. 
Beckner. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
No.  50-498,  South  Texas  Project,  Unit  1. 
Matagorda  County,  Texas 

Date  of  amendment  request:  )anuar>' 
22,  1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  steam  generator  tube 
plugging  criteria  in  Technical 
Specification  3/4.4.5.  Steam  Generators, 
and  the  associated  Bases,  to  allow  the 
implementation  of  alternate  steam 
generator  tube  plugging  criteria  for  the 
tube-fo-tubesheet  joints  (known  in  the 
industry  asF*)  for  Unit  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  Steam 
Generator  section  of  Technical  Specifications 
do  not  affect  any  accident  initiators  or 
precursors  and  do  not  alter  the  design 
assumptions  for  the  systems  or  components 
used  to  mitigate  the  consequences  of  an 
accident.  The  requirements  approved  by  the 
NRC  will  not  be  reduced  by  this  request. 
Since  F*  utilizes  the  "as  rolled"  tube 
configuration  that  exists  as  part  of  thi> 
original  steam  generator  design,  all  of  the 
design  and  operating  characteristics  of  the 
steam  generator  and  conne<:ted  systems  an- 
pre.served.  The  F*  joint  has  been  analyzed 
and  tested  for  design,  opmrating  and  faulted 
condition  loadings  in  accordance  with 
Regulatory  Guide  1.121  safety  factors  At 
worst  case,  a  tube  leak  would  fxxur  with  the 
result  being  a  primary  to  secondary  Icalk 

Should  a  tub«;  leak  occur,  the  impact  is 
bounded  by  the  ruptured  tube  evaluation 
submitted  by  STP  for  the  Unit  1  o|x;rating 
license.  No  new  or  unrevicwed  accident 
conditions  are  created  by  the  use  nf  F* 
criteria.  The  potential  for  a  tube  rupture  is 
not  increased  from  the  original  submittal, 
thus  there  Is  no  impact  on  accidents 
evaluated  as  the  design  basis  Therefore  use 
of  the  F'  criteria  will  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated 

2.  The  proposed  change  dfx>s  not  create  the 
possibility  of  a  new  or  different  kmd  of 
accident  from  any  accident  previously 
evaluated. 
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The  use  of  the  proposed  F*  alternate 
plugging  criteria  will  not  introduce 
significant  or  adverse  changes  to  the  plant 
design  basis.  The  failure  of  a  tube  which 
remained  unplugged  in  accordance  with  the 
P*  criteria  would  result  in  a  tube  leak,  which 
is  a  previously  analyzed  condition.  Since  this 
leak  would  occur  below  the  secondary  face 
of  the  tubesheet,  its  leak  rate  would  be 
limited  by  the  tube-to-tubesheet  interface. 
Qualification  testing  and  previous  experience 
indicates  that  normal  and  faulted  leakage 
%«>uld  be  well  below  the  technical 
specification  limits  creating  no  threat 
associated  with  tube  rupture  type  leakages. 
This  couclusion  is  consistent  with  previous 
P*  programs  approved  and  used  at  other 
opwating  plants. 

However,  in  the  unlikely  event  the  failed 
tube  severed  completely  at  a  point  below  the 
F*  region,  the  remaining  F*  joint  would 
retain  engagement  in  the  tubesheet  due  to  its 
length  of  expanded  contact  within  the 
tubesheet  bore,  preventing  any  interaction 
with  neighboring  tubes.  If  the  tube  severs  at 
a  point  above  the  F*  region,  then  it  is  covered 
by  the  tube  rupture  event  as  a  part  of  the 
UFSAR  (Updated  Final  Safety  Analysis 
Report).  Thus,  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Based  on  previous  responses  (above),  the 
protective  boimdaries  of  the  steam  generator 
are  preserved.  A  tube  with  degradation  can 
be  kept  in  service  through  F*  criteria  which 
provided  an  un-degraded  expanded  interface 
with  the  tubesheet  and  which  satisfies  all  of 
the  necessary  structural  and  leakage 
requirements  in  accordance  with  Regulatory 
Guide  1.121  and  the  Technical 
Specifications.  Since  the  joint  is  constrained 
within  the  tubesheet  bore  there  is  no 
additional  risk  associated  with  tube  rupture. 
Since  the  UFSAR  analyzed  accident 
scenarios  remain  bounding,  the  use  of  an  F* 
criteria  does  not  reduce  the  margin  of  safety. 

Thas,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
Therefore.  Imsed  on  the  above  evaluation, 
STP  has  concluded  that  these  changes  do  not 
involve  any  significant  hazards  ■ 

considerations.  ' 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Junior 
College.  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway.  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  k 
Bockius.  1800  M  Street,  N.W.,     , 
Washington.  DC  20036-5869      | 

NRC  Project  Director  William  D. 
Beckner. 
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Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  requests:  January 
12, 1996  (AEP:NRC:1233}. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  technical  specification  section 
4.4.11  to  eliminate  the  surveillance 
requirement  (SR)  demonstrating 
operability  of  the  emergency  power 
supply  for  the  pressurizer  power- 
operated  relief  valves  (PORVs)  and 
block  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92,  a  proposed  change  does 
not  involve  significant  hazards  consideration 
if  the  change  does  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated, 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

Criterion  1 

The  proposed  change  is  consistent  with 
NUREG-1431  [Standard  Technical 
Specifications  Westinghouse  Plants).  Due  to 
the  high  reliability  and  continued  testing  of 
the  Class  IE  power  supply,  we  conclude  that 
the  elimination  of  the  SR  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 

The  proposed  change  does  not  involve  the 
addition  of  any  new  plant  operation  or 
procedures,  and  the  elimination  of  the  SR  is 
consistent  with  NUREG-1431.  For  these 
reasons,  we  believe  that  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Criterion  3 

The  proposed  change  is  consistent  with 
NUREG-1431.  and  it  does  not  affect  the 
acceptance  criteria  of  any  of  the  other  PORV 
and  block  valve  tests  currently  performed. 
For  these  reasons,  we  believe  that  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  the  applicable 
Bases  of  the  Standard  Technical 
Specifications  Westinghouse  Plants.  The 
Bases  for  the  applicable  surveillance, 
3.4.11.4,  states  "This  Surveillance  is  not 
required  for  plants  with  permanent  IE 
power  supplies  to  the  valves."  Based  on 
this  review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske    " 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Heutnon. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2.  New 
London,  Connecticut 

Date  of  amendment  request:  January 
22, 1996. 

Description  of  amendment  request: 
The  proposed  change  relocates  the 
containment  isolation  valve  (CIV)  list. 
Table  3.6-2,  from  the  Technical 
Specifications  to  the  Technical 
Requirements  Manual  (TRM).  This 
change  affects  Technical  Specifications 
Sections  1.8.1a,  4.6.1.1a,  3.6.3.1, 
4.6.3.1.1  and  4.6.3.1.2,  and  the  Basis 
Section  3/4.6.3.  A  note  at  the  bottom  of 
Table  3.6-2  regarding  the  CIVs  that  are 
subject  to  administrative  control  is 
retained  in  the  Technical  Specifications 
by  relocating  it  to  Sections  1.8.1a  and 
4.6.1.1a.  This  change  is  being  performed 
in  accordance  with  Generic  Letter  91- 
08,  which  provides  guidance  for 
removal  of  component  lists  from  the 
Technical  Specifications. 

Additionally,  a  change  to  provide 
relief  in  the  surveillance  requirement  in 
Section  4.6.1.1a  is  included.  The  change 
allows  valves,  blind  flanges,  and 
deactivated  automatic  valves  located 
inside  the  containment  and  are  locked, 
sealed,  or  otherwise  secured  in  the 
closed  position  to  be  verified  closed 
during  each  cold  shutdown  but  not 
more  often  than  once  per  92  days.  The 
ctirrent  requirements  check  the  valve 
position  once  per  31  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

Pursuant  to  10CFR50.92,  Northeast  Nuclear 
Energy  Company  (NNECO)  has  reviewed  the 
proposed  changes.  NNECO  concludes  that 
these  changes  do  not  involve  a  significant 
hazards  consideration  (SHC)  since  the 
proposed  changes  satisfy  the  criteria  in 
10CFR5O.92(c).  That  is.  the  proposed  changes 
do  not: 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  remove  the 
Containment  Isolation  Valve  (CIV)  list  fitim 
the  Technical  Specifications  will  not  result 
in  any  hardware  or  operating  changes.  The 
proposed  change  is  based  upon  NRC  Generic 
Letter  (GL)  91-08  and  merely  removes  the 
CIV  table  and  all  references  to  the  table  from 
the  technical  specifications  without  affecting 
the  operability  requirements  of  any  of  the 
listed  valves.  The  technical  specifications 
will  continue  to  require  the  CIVs  to  be 
operable.  Limiting  Condition  for  Operation 
and  surveillance  requirements  for  the  valves 
will  also  remain  in  the  technical 
specifications.  The  CIV  table  will  be 
relocated  to  the  Millstone  Unit  No.  2 
Technical  Requirements  Manual  (TRM) 
which  is  controlled  in  accordance  with 
10CFR50.59. 

This  change  is  administrative  in  nature  and 
does  not  involve  an  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  Furthermore,  the 
proposed  change  does  not  alter  the  design, 
function,  or  operation  of  the  valves  involved, 
and  therefore  does  not  affect  the  probability 
or  consequences  of  any  previously  evaluated 
accident. 

The  change  to  Section  4.6.1.1a  that  reduces 
the  surveillance  requirement  for  valves,  blind 
flanges,  and  deactivated  automatic  valves 
located  inside  the  containment  provides 
consistency  with  NUREG-1432,  "Standard 
Technical  Sf)ecincations  for  Combustion 
Engineering  Plants"  as  well  as  the  Technical 
Specifications  of  Millstone  Unit  No.  3, 
Haddam  Neck  Plant,  and  Seabrook.  The 
probability  or  consequences  of  any 
previously  evaluated  accidents  are  not 
affected. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frxim  any  accident 
previously  evaluated. 

The  change  to  relocate  the  CIV  list  from  the 
technical  specifications  to  the  TRM  will  not 
impose  any  different  operational  or 
surveillance  requirements,  nor  will  the 
change  remove  any  such  requirements. 
Adequate  control  of  information  will  be 
maintained.  Furthermore,  as  stated  above,  the 
proposed  change  does  not  alter  the  design, 
function,  or  operation  of  the  valves  involved, 
and  therefore  no  new  accident  scenarios  are 
created. 

The  change  to  Section  4.6.1.1a  that  reduces 
the  surveillance  requirement  for  valves,  blind 
flanges,  and  deactivated  automatic  valves 
located  inside  the  containment  does  not  alter 
the  design,  function,  or  operation  of  the 
valves  involved,  and  therefore  no  new 
accident  scenarios  are  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  pro[)osed  changes  will  not  reduce  the 
mai^in  of  safety  since  it  has  no  impact  on 
any  safety  analysis  assumption.  The 
proposed  changes  do  not  decrease  the  scope 
of  equipment  currently  required  to  be 
Operable  or  subject  to  surveillance  testing, 
nor  does  the  proposed  change  affect  any 
instrument  setpoints  or  equipment  safety 
functions. 

The  relocation  of  the  valve  list  is  consistent 
with  the  guidance  provided  in  GL  91-08.  The 


change  to  the  surveillance  interval  is 
consistent  with  NUREG-1432,  "Standard 
Technical  Specifications  for  Combustion 
Engineering  Plants"  as  well  as  the  Technical 
Specifications  of  Millstone  Unit  No.  3, 
Haddam  Neck  Plant,  and  Seabrook.  The 
intent  of  the  technical  specification  will  be 
met  since  the  change  will  not  alter  function 
or  operability  requirements  for  any  CIV. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  CT  06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company,  el 
al.,  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  January 
17. 1996. 

Description  of  amendment  request: 
The  amendment  request  would  delete  a 
license  requirement  to  submit  responses 
to  and  to  implement  requirements  of 
Generic  Letter  83-28,  because  the 
requirement  has  been  completed. 
Generic  Letter  83-28  pertains  to  the 
Salem  anticipated  transient  without 
scram  (ATWS)  event. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

.  .  .  The  proposed  change  does  not  involve 
an  SHC  because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

NNECO's  proposal  to  delete  License 
Condition  2.C(4)  is  an  administrative  change. 
The  NRC  Staff  has  accepted  Millstone  L'nit 
No.  3's  responses  regarding  the  actions 
required  by  GL  83-28,  thus,  the  license 
condition  has  been  met  and  is  no  longer 
necessary.  The  proposed  change  does  not 
affect  the  configuration,  operation,  or 
performance  of  any  system,  structure,  or 
component.  Additionally,  the  limiting 
conditions  for  operation,  limiting  safety 
system  settings,  and  safety  limits  specified  in 
the  Millstone  Unit  No.  3  Technical 
Specifications  are  unchanged.  Therefore,  the 
proposed  change  does  not  involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  NRC  Staff  has  accepted  Millstone  Unit 
No.  3's  responses  regarding  the  actions 
required  by  GL  83-28,  thus,  the  license 
condition  has  been  met  and  is  no  longer 
necessary.  The  profx>sed  change  to  delete 
License  Condition  2.C(4)  does  not  affect  the 
configuration,  op>eration.  or  performance  of 
any  system,  structure,  or  component. 
Additionally,  the  limiting  conditions  for 
op>eration,  limiting  safety  system  settings, 
and  safety  limits  specified  in  the  Millstone 
Unit  No.  3  Technical  Specifications  arc 
unchanged.  Therefore,  this  proposed  change 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  Staff  has  accepted  Millstone  Unit 
No.  3's  resfxinses  regarding  the  actions 
required  by  GL  83-28.  thus,  the  license 
condition  has  been  met  and  is  no  longer 
necessary.  The  proposed  change  to  delete 
License  Condition  2.Q4)  does  not  affect  the 
configuration,  operation,  or  performance  of 
any  system,  structure,  or  component. 
Additionally,  the  limiting  conditions  for 
operation,  limiting  safety  system  settings, 
and  safety  limits  spe<:ined  in  the  Millstone 
Unit  No.  3  Technical  Specifications  are 
unchanged.  Therefore,  this  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Dote  of  amendment  request: 
December  22,  1995. 

Description  of  amendment  request: 
The  proposed  changes  will  revise 
Limerick  Generating  Station,  Units  1 
and  2,  Technical  Specification  3.6.1.8 
"Dr^'weil  and  Svippression  Chamber 
Purge  System,"  increasing  the  Drywell 
and  Suppression  Chamber  Purge  System 
operating  time  limit  from  90  hours  each 
365  days  to  180  hours  each  365  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  SpeciHcation 
ITS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

These  TS  changes  do  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  in  the  SAR  [Safety 
Analysis  Report).  This  activity  involves 
changing  the  allowable  operating  limit  for  the 
Drywell  and  Suppression  Chamber  Purge 
System  from  90  hours  each  365  days  to  180 
hours  each  365  days.  This  change  increases 
the  probability  that  this  system  will  be  in 
service  should  a  LOCA  [loss  of  coolant 
accident)  occur,  but  does  not  increase  the 
probability  that  a  LOCA  will  occiu'. 

Increasing  the  operating  limit  for  the 
Drywell  and  Suppression  Chamber  Purge 
System  from  90  hours  to  180  hours  each  365 
days  does  not  increase  the  consequences  of 
a  LOCA  as  previously  evaluated  in  the  SAR. 
lliese  proposed  TS  changes  increase  the 
probability  of  a  LOCA  occurring  during  the 
time  the  Drywell  and  Suppression  Chamber 
Purge  System  is  in  operation,  and  therefore, 
increase  the  probability  of  the  failure  of  the 
opoating  SGTS  [Standby  Gas  Treatment 
Systran)  filter  bank.  However,  the  risk  to 
containment  integrity  was  previously 
evaluated  and  fbimd  to  be  acceptable 
(UFSAR  (Updated  Final  Safety  Analysis 
Report)  Section  9.4.5.1.2.2  and  WASH— 1400 
"Reactor  Safety  Study").    . 

Increasing  the  duration  tliat  the  vent/purge 
line  isolation  valves  may  be  open  does  not 
increase  the  probability  that  these  valves  will 
not  perform  as  designed  (i.e..  close  upon 
receipt  of  an  isolation  signal)  in  response  to 
a  LOCA.  However,  the  changes  will  increase 
the  likelihood  that  the  vent  and  purge  valves 
will  be  called  on  to  close.  As  discussed  in 
UFSAR  Section  6.2.4.2,  the  containment 
purge  valves  have  undergone  extensive 
testing  and  analyses  to  demonstrate  the 
operability  of  these  valves  following  a  LOCA. 
In  addition  to  the  existing  Safety  Analysis 
Report  (SAR)  evaluations,  a  Level  2  PSA 
[Probabilistic  Safety  Assessment)  Analysis 
(containment  failiue)  was  performed  to 
determine  the  additional  risk  associated  with 
changing  the  operating  limit  from  90  to  180 
hours  ew:h  365  days.  The  PSA  evaluation 
conservatively  assumed  a  200  houi  vent/ 
purge  duration  per  a  365  day  period.  The 
figure  of  merit  evaluated  is  \he  large  early 
release  frequency  (LERF)  which  represents 
the  likelihood  of  containment  failure 
following  core  damage  that  could 
significantly  afiiect  the  public  (e.g.,  release  of 
a  large  amount  of  radioactive  material  early 
enough  in  the  accident  that  evacuation  of  the 
public  has  not  occuned).  The  200  hour  vent/ 
purge  duration  increased  the  LERF 
approximately  3%  from  the  base  value  of 
2.57P-8  for  all  PSA  initiators.  This  analysis 
concluded  that  the  increase  in  risk  of 
containment  failure  is  well  within  the 
bounds  of  the  EPRI  (Electrical  Power 
Research  Institute)  PSA  Applications 
Guideline  for  permanent  changes.  The  same 
relative  increase  applies  to  the  large  Design 
Basis  Accident  LOCA  LERF. 


These  changes  do  not  directly  or  indirectly 
degrade  the  performance  of  any  other  safety 
systems  (assumed  to  function  in  the  accident 
analysis)  below  their  design  basis.  The 
potential  for  other  equipment  failures  in  the 
reactor  enclosure  due  to  duct-work  impact, 
impingement,  and  the  resulting 
environmental  conditions  was  evaluated.  It 
was  concluded  that  the  environmental 
qualifications  for  the  LGS  equipment  are 
sufficient  to  ensure  operability  under  the 
predicted  environmental  conditions,  and 
there  is  no  impact  or  impingement-related 
damage  to  essential  equipment.  Although  the 
probability  of  occurrence  of  a  malfiinction  of 
equipment  important  to  safety  is  increased, 
the  existing  SAR  analysis  and  Level  2  PSA 
Analysis  demonstrate  the  increased  risk  and 
radiological  consequences  are  not  significant. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  activity  does  not  change  the  function 
of  the  Drywell  and  Suppression  Chamber 
Purge  System,  the  containment  isolation 
system,  or  SGTS  as  previously  evaluated  in 
the  SAR.  Changing  \he  duration  of  operation 
of  the  vent  and  purge  system  does  not  create 
an  accident  initiator  not  considered  in  the 
SAR.  Therefore,  the  possibility  of  an  accident 
of  a  different  type  is  not  created. 

This  activity  does  not  create  a  failure  mode 
not  considered  in  the  SAR.  All  possible 
equipment  failures  that  could  occur  as  a 
result  of  a  LOCA  during  high  volume  purging 
have  previously  been  identified  and 
evaluated  in  the  SAR.  Therefore,  this  activity 
does  not  create  the  possibility  of  a  different 
type  of  malfunction  of  equipment  important 
to  safety. 

Therefore,  the  proposed  TS  changes  will 
not  create  the  possibility  of  a  new  or  diffiarent 
type  of  accident  &t>m  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  Bases  of  Technical  Specification 
3.6.1.8  states  that  the  intent  of  the  90  hour 
per  365  day  operating  limit  for  the  Drywell 
and  Suppression  Chamber  Purge  System  is  to 
protect  the  integrity  of  the  SGTS  filters.  As 
discussed  above,  the  requirements  specified 
in  ODCM  paragraph  3.3.6  assure  the 
availability  of  the  backup  SGTS  filter  train 
during  operation  of  the  vent  and  purge 
system.  Furthermore,  as  discussed  above, 
revising  the  operating  limit  from  90  hours  to 
180  hours  each  365  days  does  not  involve  a 
significant  increase  in  risk.  The  margin  of 
safety  as  defined  in  the  Bases  of  Technical 
Specification  3.6.1.8  is  maintained. 

Therefore,  the  implementation  of  the 
proposed  TS  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 


High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham, 
St.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101. 

NRC  Project  Director:  John  F.  Stolz. 
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Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  February 
6, 1996. 

Description  of  amendment  request: 
The  amendments  would  change  the 
Technical  Specifications  to  lower  the 
125  Volt  Battery  Charger  surveillance 
amperage  firom  at  least  200  amps  to  at 
least  170  amps. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  will  permit 
replacement  of  aging  battery  chargers  while 
enstiring  these  replacement  battery  chargers 
will  restore  the  battery  from  the  design 
minimum  charge  to  its  fully  charged  state 
while  supplying  normal  steady-state  loads. 
This  meets  the  design  basis  for  the  125V  DC 
system  and  is  consistent  with  Salem  Unit  1 
and  2  commitment  to  IEEE  308-1971  in 
UFSAR  Section  3A. 

The  125  V  DC  battery  chargers  are  not 
addressed  as  a  contributor  to  any  accident 
analyzed  in  the  UFSAR,  therefore,  changes  to 
the  battery  charger  output  cxirrent  will  not 
increase  the  probability  of  an  accident 
occurring. 

The  limiting  analyzed  accident  considered 
in  this  proposed  TS  amendment  is  the  Loss 
of  Offsite  Power  coincident  with  a  Loss  of 
Coolant  Accident.  This  is  currently  the 
limiting  design  duty  cycle  for  the  batteries. 
The  125V  batteries  are  sized  to  maintain  all 
emergency  loads  for  a  period  of  2  hours 
without  battery  chai^gers.  This  is 
demonstrated  by  performing  the  surveillance 
specified  in  TS  4.8.2.3.2.f.  which  is  not  being 
changed.  Since  the  chargers  are  not  required 
to  be  available  during  this  2  hour  period,  and 
since  the  proposed  charging  rate  will  supply 
the  necessary  loads  following  restoration  of 
AC  power,  the  proposed  amendment  will 
have  no  effect  on  the  consequences  of  this 
accident. 

The  current  limiter  is  calculated  to  extend 
the  recharging  time  from  20  hours  to  30 
hours,  but  this  is  not  considered  significant 
since  two,  sequential  battery  discharge  events 
are  not  considered  plausible. 

PSE&G  calculation  substantiates  the 
capability  of  the  chargers  to  restore  the 
battery  from  the  design  minimum  charge  to 
its  fully  charged  state  while  supplying 


normal  steady-state  loads  following  a  Station 
Blackout  (SBO)  Event  which  exceeds  the 
current  design  duty  cycle. 

In  addition,  a  review  of  125V  DC  Battery 
System  load  profiles  indicated  that  the 
battery  chargers  are  capable  of  supplying 
expected  loads  when  restoring  the  battery 
from  a  design  minimum  charge  state  to  a 
fully  charged  state  irrespective  of  the  status 
of  the  plant. 

Therefore,  the  projxjsed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  &t)m  any 
previously  evaluated. 

The  proposed  amendment  does  not  result 
in  any  design  or  physical  configuration 
changes  to  the  125V  DC  system.  This  change 
supports  the  installation  of  the  replacement 
chargers  and  ensures  the  chargers  are 
surveilled  within  the  bounds  of  limiting 
input  amperage.  No  changes  are  being  made 
to  the  function,  design  basis,  or  operation  of 
the  125V  DC  system  by  this  proposed  change. 
Therefore,  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  amendment  to  TS  4. 8. 2. 3. 2. e 
ensures  that  the  replacement  battery  chargers 
have  sufficient  capacity  to  restore  each  125V 
battery  from  the  design  minimum  charge  to 
its  fully  charged  state  while  supplying 
normal  steady-state  loads.  A  margin  of  safety 
is  maintained  on  both  the  AC  input  and  DC 
output  of  the  chargers  since  the  specified 
current  is  above  that  required  to  support  the 
125V  DC  system  and  will  result  in  AC 
current  below  the  ampacity  rating  of  the 
battery  charger  input  cables. 

Te.sting  to  a  charger  output  current  of  at 
least  170  amps  will  maintain  a  margin  of 
safBty  to  the  current  required  during  actual 
worst  case  normal  loading  on  the  125V  DC 
buses. 

Therefore,  the  proposed  amendment  will 
not  involve  a  significant  reduction  in  a 
margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW,  Washington, 
DC  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 


Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  Febrtiary 
9, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
an  instaUed  overhead  door  assembly,  to 
be  used  in  lieu  of  the  equipment  hatch 
closure,  to  isolate  the  hatch  opening  to 
the  containment  building  during  fuel 
movement  and  core  alterations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
)icensee  has  provided  its  ana)ysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
be)ow: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Containment  closure  is 
used  with  resp>ect  to  the  mitigation  of  fuel 
handling  accidents,  and  as  such,  any  change 
to  these  requirements  will  not  affect  the 
probability  of  an  accident.  The  proposed 
changes  will  also  not  result  in  a  significant 
increase  in  the  consequences  of  an  accident 
previously  analyzed  since  the  technical 
specification  requirements  remain  bounded 
by  the  fuel  handling  accident  assumption  of 
no  containment  closure. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  docs 
not  create  the  f)ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (i.e.,  no  new  or  different  type  of 
equipment  will  be  installed]  or  changes  in 
the  methods  governing  normal  plant 
operation.  The  proposed  changes  will  not 
impose  any  new  or  different  requirements. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Containment  closure  is  not 
assumed  in  the  accident  analyses  for  Ginna 
Station.  Also,  the  proposed  change  remains 
acceptable  with  respect  to  SRP  [NUREG-800, 
"Standard  Review  Plan  for  the  Review  of 
Safety  Analysis  Reports  for  Nuclear  Power 
Plants.  )uly  1981"]  15.7.4  and  GDC  (General 
Design  Criterion)  19  requirements.  Therefore, 
no  question  of  safety  is  involved,  and  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety- 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Loral  Public  Document  Room 
Location:  Rochester  Public  Library,  115 
South  Avenue.  Rochester.  New  York 
14610. 

Attorney  for  licensee:  Nicholas  S. 
Reyno)ds.  Winston  &  Strawn.  1400  L 
Street.  NW..  Washington.  DC  20005. 

NRC  Project  Director.  Ledyard  B. 
Marsh. 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  February 
9. 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
incorporate  the  methodology  for 
determining  the  Low  Temperature 
Overpressure  Protection  (LTOP)  limits 
into  the  Administrative  Controls  Section 
5.6.6  of  the  Ginna  Technical 
Specifications  (TS).  The  proposed 
amendment  will  allow  the  licensee  to 
perform  future  LTOP  evaluations,  using 
NRC-approved  methodology,  without 
requiring  changes  to  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50. 91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operdfion  of  Ginna  Station  in 
accordance  with  the  proposed  changes  doc; 
not  involve  a  significant  in(  rrase  in  the 
probability  or  consrqucnr.es  of  an  accident 
previously  evaluated  The  proposed  changes 
only  require  that  future  LTOP  limit.s  be 
developed  using  NRC;  approved  mpthodology 
as  specified  within  the  Administrative 
Controls  set.iion  and  do  not  involve  any 
technical  changes  As  such,  these  changes  are 
administrative  in  nature  and  do  not  impact 
initiators  or  analyzed  events  or  assumed 
mitigation  of  act  ident  or  transient  I'vnnts 
Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 

2.  Operation  of  (JInna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  aicident 
previously  evaluate<l.  The  proposed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (i.e..  no  new  or  different  tvpc  of 
equipment  will  be  installed)  or  changes  in 
the  methods  governing  nurmiil  plant 
operation.  The  proposed  changes  will  not  - 
imf)Ose  any  new  or  different  requirements. 
Thus,  this  change  does  not  (.reale  the 
possibility  of  a  ne\»^or  differenl  kind  ot 
accident  from  any  accident  previnuslv 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  (  hanges  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  will 
not  reduce  a  margin  of  plant  safety  l)rcause 
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the  changes  do  not  iin{>act  any  safety  analysis 
assumptions  other  than  requiring  future 
evaluations  of  LTOP  limits  to  be  performed 
in  accordance  with  NRC  approved 
methodology.  These  changes  are 
administrative  in  nature.  As  such,  no 
question  of  safety  is  involved,  and  the  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Winston  &  Strawn.  1400  L 
Street,  NW.,  Washington.  DC  20005. 

NBC  Project  Director.  Ledyard  B. 
Marsh. 

Rochester  Gas  and  Electric 
Coqioration,  Docket  No.  50-244,  R.E. 
Ginna  Nuclear  Power  Plant,  Wayae 
County,  New  York 

Date  of  amendment  request  February 
9.1996. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  setpoints 
for  steam  generator  (SG)  water  level- 
high  feedwater  isolation  function.  It 
would  take  advantage  of  a  greater 
allowable  operating  band  for  SG  water 
level  afforded  by  replacement  SGs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proprased  setpoint 
change  does  not  degrade  the  performance  of 
any  plant  equipment.  Therefore,  the 
probability  of  an  accident  is  not  increased. 
Since  the  revised  trip  setpoint  and  allowable 
value  remain  bounded  by  the  accident 
analysis  value  of  100%  steam  generator 
narrow  range  level,  the  consequences  of  any 
accident  are  not  adversely  affected. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
does  not  involve  a  physical  alteration  to  the 
plant  (i.e..  no  new  or  different  types  of 
equipment  will  be  installed)  or  changes  in 
the  methods  governing  normal  plant 
operation.  Thus,  this  change  does  not  create 


the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  revised  setpoint  and 
allowable  value  remain  bounded  by  the 
accident  analysis  assumptions.  The  existing 
values  are  based  on  design  considerations 
and  not  accident  analysis  parameters.  The 
replacement  steam  generators  are  not 
restricted  by  the  same  design  considerations 
with  respect  to  the  ESFAS  [engineered  safety 
features  actuation  system)  Steam  Generator 
Water  I^vel— High  function.  Therefore,  this 
change  does  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  tne 
amendment  request  invo)ves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Rochester  Public  Library,  115 
South  Avenue.  Rochester.  New  York 

14610. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Winston  &  Strawn.  1400  L 
Street,  NW.,  Washington.  DC  20005.  - 

NRC  Project  Director.  Ledyard  B. 
Marsh. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  February 
9. 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  5.3.1  to 
allow  the  use  of  Zirlo  fuel  cladding 
material. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  methodologies  used  in  the  accident 
analysis  remain  unchanged.  The  proposed 
changes  do  not  change  or  alter  the  design 
assumptions  for  the  systems  or  components 
used  to  mitigate  the  consequences  of  an 
accident.  Use  of  ZIRLO  fuel  cladding  does 
not  adversely  affect  fuel  performance  or 
impact  nuclear  design  methodology. 
Therefore  accident  analyses  are  not 
impacted. 

The  operating  limits  will  not  be  changed 
and  the  analysis  methods  to  demonstrate 
operation  within  the  limits  will  remain  in 
accordance  with  NRC  approved 
methodologies.  Other  than  the  changes  to  the 


fuel  assemblies,  there  are  no  physical 
changes  to  the  plant  associated  with  this 
technical  specification  change.  A  safety 
analysis  will  continue  to  be  performed  for 
each  cycle  to  demonstrate  compliance  with 
all  fuel  safety  design  bases. 

VANTAGE  5  fuel  assemblies  with  ZIRLO 
clad  fuel  rods  meet  the  same  fuel  assembly 
and  fuel  rod  design  bases  as  other  VANTAGE 
5  fuel  assemblies.  In  addition,  the  10  CFR 
50.46  criteria  are  applied  to  the  ZIRLO  clad 
rods.  The  use  of  these  fuel  assemblies  will 
not  result  in  a  change  to  the  reload  design 
and  safely  analysis  limits.  Since  the  original 
design  criteria  are  met,  the  ZIRLO  clad  fuel 
rods  will  not  be  an  initiator  for  any  new 
accident.  The  clad  material  is  similar  in 
chemical  composition  and  has  similar 
physical  and  mechanical  properties  as 
Zircaloy-4.  Thus,  the  cladding  integrity  is 
maintained  and  the  structural  integrity  of  the 
fuel  assembly  is  not  affected.  ZIRLO  cladding 
improves  corrosion  performance  and 
dimensional  stability.  No  concerns  have  been 
identified  with  respect  to  the  use  of  an 
assembly  containing  a  combination  of 
Zircaloy-4  and  ZIRLO  clad  fuel  rods.  Since 
the  dose  predictions  in  the  safety  analyses 
are  not  sensitive  to  fuel  rod  cladding 
material,  the  radiological  consequences  of 
accidents  previously  evaluated  in  the  safety 
analysis  remain  valid. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated. 

VANTAGE  5  fuel  assemblies  with  ZIRLO 
clad  fuel  rods  satisfy  the  same  design  bases 
as  those  used  for  other  VANTAGE  5  fuel 
assemblies.  All  design  and  performance 
criteria  continue  to  be  met  and  no  new 
failure  mechanisms  have  been  identified.  The 
ZIRLO  cladding  material  offers  improved 
corrosion  resistance  and  structural  integrity. 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  system  or 
component  in  the  plant.  The  safety  functions 
of  the  related  structures,  systems  or 
components  are  not  changed  in  any  manner, 
nor  is  the  reliability  of  any  structure,  system 
or  component  reduced.  The  changes  do  not 
affect  the  manner  by  which  the  facility  is 
operated  and  do  not  change  any  facility 
design  feature,  structure  or  system.  No  new 
or  different  type  of  equipment  will  be 
installed.  Since  there  is  no  change  to  the 
facility  or  operating  procedures,  arid  the 
safety  functions  and  reliability  of  structures, 
systems  or  components  are  not  affected,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Use  of  ZIRLO  cladding  material  does  not 
change  the  VANTAGE  5  reload  design  and 
safety  limits.  The  use  of  these  fuel  assemblies 
will  lake  into  consideration  the  normal  core 
operating  conditions  allowed  in  the 
Technical  Specifications.  For  each  cycle 
reload  core,  the  fuel  assemblies  will  be 


evaluated  using  NRC-approved  reload  design 
methods,  including  consideration  of  the  core 
physics  analysis  peaking  factors  and  core 
average  linear  heat  rate  effects. 

The  use  of  Zircaloy-4,  ZIRLO  or  stainless 
steel  filler  rods  in  fuel  assemblies  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety  l)ecause  analyses  using  NRC- 
approved  methodologies  will  l)e  performed 
for  each  configuration  to  demonstrate 
continued  operation  within  the  limits  that 
assure  acceptable  plant  response  to  accidents 
and  transients.  These  analyses  will  be 
performed  using  NRC-approved  methods  that 
have  been  approved  for  application  to  the 
fuel  configuration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  CaDaway  County  Public 
Library,  710  Court  Street,  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw.  Pittman,  Potts  & 
Trowbridge.  2300  N  Street  NW.. 
Washington,  D.C.  20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  January 
30,  1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Technical  Specifications  to 
increase  the  minimum  allowable  reactor 
coolant  system  total  flow  rate  from 
284,000  gpm  (for  Unit  1)  and  275,300 
gpm  (for  Unit  2)  to  295,000  gpm  for  both 
units.  Through  the  1980's  and  into  the 
1990's  the  North  Anna  Unit  1  and  2 
steam  generators  experienced  increasing 
levels  of  steam  generator  tube  plugging. 
There  was  a  corresponding  decrease  in 
the  reactor  coolant  flow  rate.  As  a  result, 
the  Commission  issued  several 
amendments  in  the  1989  to  1992  time 
fr.ime  to  reduce  the  minimum  reactor 
coolant  flow  rate.  Subsequently,  the 
licensee  replaced  the  steam  generators 
in'bolh  units,  with  steam  generators 
having  an  increased  number  of  tubes 
compared  to  the  replaced  steam 
generator.s.  With  the  increased  number 
of  tubes  and  less  flow  resistance,  a 
greater  reactor  coolant  flow  rate  is 
attainable.  When  the  amendments  were 
is.sued  decreasing  the  minimum 
required  reactor  coolant  flow  rate,  the 
transmittal  letters  stated  the  revision 
was  temporary  and  would  be  increased 


when  the  steam  generators  were 
replaced. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  safety  analysis  report  would 
not  increase.  The  proposed  Technical 
Specifications  change  only  increases  the 
minimum  allowable  RCS  total  flow  rate  in 
the  applicable  Limiting  Condition  of 
Operation.  No  other  changes  are  being  made 
to  allowable-operating  conditions  defined  by 
Technical  Sf>ecifications,  procedures,  or  to 
any  plant  design  feature  by  the 
implementation  of  this  change.  There  is  no 
impact  on  the  actual  plant  performance. 
Changes  in  the  assumed  initial  conditions  for 
the  accident  have  no  bearing  on  the 
probability  of  occurrence  of  the  assumed 
accident  or  malfunction.  The  RCS  flow  rate 
is  an  assumption  in  applicable  safety 
analyses.  Existing  analyses  of  record  have 
assumed  RCS  flow  rates  which  are  bounding 
with  respect  to  expected  actual  plant 
behavior.  Therefore,  the  implementation  of 
the  proposed  Technical  Sf)ecifications 
change  does  not  affect  the  probability  nor 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report  would  not  be  created.  The  proposed 
change  to  North  Anna  Units  1  and  2 
Technical  Specifications  Table  3.2-1  does 
not  involve  any  alterations  to  the  physical 
plant  which  would  introduce  any  new  or 
unique  operational  modes  or  acr.ident 
precursors.  Only  the  allowable  value  for 
measured  Reactor  Coolant  System  Total  Flow 
Rate  will  be  changed. 

3.  The  margin  of  safety  as  defined  in  the 
basis  for  any  technical  specifications  is  not 
reduced.  The  proposed  Technical 
Specifications  change  only  increases  the 
minimum  allowable  RCS  total  flow  rate  in 
the  applicable  Limiting  Cfjndition  of 
Operation.  The  RCS  flow  rale  is  an 
assumption  in  applicable  safety  analyst's. 
Existing  analyses  of  rtxiord  havi'  assumed 
RCS  flow  rates  which  an;  Itounding  with 
respect  to  expected  actual  plant  behavior. 
Therefore,  the  margin  of  safety  is  not  redured 
t)V  the  proposed  increase  in  the  .lilowabli" 
RCS  Total  Flow  Rate. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Honm 
location:The  Alderman  Library.  Special 
Collections  Department,  University  of 


Virginia,  Charlottesville.  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
Riverfi"ont  Plaza,  East  Tower,  951  E. 
Byrd  Street.  Richmond.  Virginia  23219. 

NRC  Project  Director:  David  B. 
Matthews. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  January 
31,  1996. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specifications  to  reduce  the 
minimum  volume  of  fuel  that  must  be 
maintained  in  the  diesel  generator  day 
tanks  from  750  to  450  gallons.  The 
amendments  would  also  revise  the 
surveillance  requirements  for  the  diesel 
generators  to  pennit  some  surveillances 
to  be  performed  while  the  reactor  units 
are  at  power  where  the  licensee 
considers  it  safe  to  do  so  without 
compromising  the  availability  of  the 
diesel  generators  to  perform  their 
intended  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  an  increase  m  the  probability  of 
occurrence  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  result  in  .in\ 
physical  modifications  to  any  plant  systems 
or  components  nor  c  hangr  the  oponition  of 
any  plant  equipment  The  EIX;  iemtT^t-nf  \ 
diesel  generator]  fuel  oil  supply  s\sti'm  will 
continue  to  provide  adr-quate  fui-l  supply  to 
the  EIXJs  in  a  mannfT  <  onsistent  with 
appliiablp  accidrnt  analyses  Porfonninn 
surveillance  tests  or  portions  of  sur\cillance 
tests  at  power  that  do  not  jeopardize  stable 
plant  tiperations  docs  not  intriMsi-  the 
probability  of  otciirronte  of  prpviouslv 
analyzed  arcidfnts 

Thereforp.  then-  is  no  increase  in  the 
probal)ilitv  of  (k:(  urrciice  of  any  accident 

2  Int  .'■iMSf  the  tonscqupnces  of  an  ."Jtcident 
previously  ovniu.itcd 

The  proposed  i  hangcs  do  not  result  in  any 
physical  modifications  to  any  plant  systems 
or  components  nor  change  the  f>peration  of 
any  plant  equipment  The  EDG  fuel  oil 
system  remains  i  apablc  of  supplying  the 
EIXls  with  suffu  icn!  quantities  of  lucl  oil  to 
provide  power  for  long  term  loss  of  oflsite 
power  The  EfX.  surveillances  will  continue 
to  he  performed  in  a  manner  thai  will  ensure 
that  the  EDGs  will  lie  i  apahle  ot  performing 
their  intended  safety  funilions  The  propiwed 
changes  to  the  electrical  distribution  system 
siirveiiianres  will  continue  to  ensure  that  the 
electrical  distrilnilion  system  remains 
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operable  to  power  the  required  safety 
systems. 

Therefore,  these  proposed  changes  will  not 
result  in  an  increase  in  the  consequences  of 
any  evaluated  accidents. 

3.  Create  the  possibility  for  an  accident  of 
8  different  type  than  was  previously 
evaluated. 

The  proposed  changes  do  not  result  in  any 
physical  modifications  to  any  plant  systems 
or  components  nor  change  the  operation  of 
any  plant  equipment.  Only  those  surveillance 
tests  or  portions  of  surveillance  tests  that  do 
not  jeopardize  stable  plant  operation  will  be 
performed  at  power.  Overlap  testing  to  fully 
test  the  electrical  distribution  system 
protection  functions  does  not  introduce  any 
unique  accident  precursors.  The  EDG  fuel  oil 
system  remains  capable  of  supplying  the 
EDGs  with  sufficient  quantities  of  fuel  oil  to 
provide  power  for  long  term  loss  of  offsite 
power.  The  EDG  surveillances  will  continue 
to  be  performed  in  a  manner  that  will  ensure 
that  the  EDGs  will  be  capable  of  performing 
their  intended  safety  functions. 

Therefore,  there  are  no  new  precursors 
generated  that  would  result  in  the  possibility 
of  a  different  type  of  an  accident  than  was 
previously  evaluated  in  the  SAR  (Safety 
AnaWsis  Report). 

4.  Decrease  the  margin  of  safety  as 
described  in  the  bases  section  of  Technical 
Specifications. 

The  EDG  fuel  oil  system  will  continue  to 
provide  adequate  fuel  supply  in  a  manner 
consistent  with  applicable  accident  analyses. 
The  EDG  surveillances  will  continue  to  be 
performed  in  a  manner  that  will  ensure  that 
the  EDGs  are  capable  of  performing  their 
intended  safety  functions.  The  proposed 
changes  to  the  electrical  distribution  system 
surveillances  will  continue  to  ensure  that  the 
electrical  distribution  system  remains 
operable  to  power  the  required  safety 
systems. 

Therefore,  the  margin  of  safety  as  described 
in  the  Technical  SpeciHcations  is  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street.  Richmond.  Virginia  23219. 

NRC  Project  Director:  David  B. 
Matthews 


UMI 


Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
July  21,  1995,  August  8, 1995,  and 
December  15, 1995. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  modify  the  requirements  for 
testing  an  emergency  diesel  generator 
(EDG)  when  the  other  is  inoperable.  The 
amendment  would  correct  an  editorial 
error  in  the  Duane  Arnold  Energy  Center 
Operating  License  and  would  correct  an 
erroneous  reference  in  the  Technical 
Specification. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  February  2. 
1996  (61  FR  3953). 

Expiration  date  of  individual  notice: 
March  4,  1996. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids, 
Iowa  52401. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-275,  Diablo  Canyon 
Nuclear  Power  Plant,  Unit  No.  1,  San 
Luis  Obispo  County,  California 

Date  of  amendment  request:  January 
18,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  to  allow 
operation  of  Unit  1  in  Mode  3  (Hot 
Standby)  during  replacement  of  nonvital 
auxiliary  transformer  1-1.  Specifically, 
TS  3/4.8.1.1,  "Electrical  Power 
Systems — A.C.  Sources — Operating," 
Action  Statement  (a),  would  be  revised 
to  permit  a  one-time  extension  of  the 


allowed  outage  time  (AOT)  from  72 
hours  to  120  hours. 

Date  of  individual  notice  in  Federal 
Register:  February  1.  1996  (61  FR  3737). 

Expiration  of  individual  notice:  March 
4. 1996. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  California 
93407. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  February 
5. 1996,  as  supplemented  by  letter  dated 
February  14, 1996. 

Brief  description  of  amendment 
request:  The  amendment  changes 
Technical  Specifications  4.6.2. 3.b, 
"Suppression  Pool  Cooling",  and  TS 
4.6.2. 2.b,  "Suppression  Pool  Spray",  to 
include  flow  through  the  RHR  heat 
exchanger  bypass  line  (in  addition  to 
the  RHR  heat  exchanger)  in  the 
Suppression  Pool  Cooling  and 
Suppression  Pool  Spray  flow  path  used 
during  RHR  pump  testing. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  February  9, 
1996  (61  FR  5040). 

Expiration  date  of  individual  notice: 
March  11, 1996. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nucbar 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
January  16, 1996. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  change  the  Technical 
Specification  surveillance  frequency  for 
the  drywell  bypass  leakage  rate  test  from 
18  months  to  120  months  (10  years) 
with  a  more  frequent  testing 
requirement  if  performance  degrades.  ' 
Additionally,  specific  leakage  limits 
would  be  deleted  for  the  air  lock  seal 
and  barrel  tests.  Also,  surveillance 
frequencies  for  the  air  lock  interlock  test 
and  seal  pneumatic  system  leak  test 
would  be  changed  from  18  months  to  24 
months.  Finally,  the  surveillance 
frequencies  for  the  air  lock  barrel  test 
would  be  changed  from  "each  COLD 
SHUTDOWN  if  not  performed  within 


the  previous  6  months"  to  "at  least  once 
per  24  months"  and  from  18  months  to 
24  months.  The  licensee  requested  that 
this  amendment  be  approved  for  u.se 
during  the  current  refueling  outage 
which  began  on  January  27,  1996. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  February  2. 
1996  (61  FR  .3951). 

Expiration  date  of  individual  notice: 
March  4, 1996. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved.  . 


Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  No.  1, 
Calvert  County,  Maryland 

Date  of  application  for  amendments: 
December  7,  1995. 

Brief  description  of  amendments:  The 
amendments  add  the  convolution 
analytical  technique  for  the  analysis  of 
the  pre-trip  main  steam  line  break  event 
to  the  list  of  approved  core  operating 
limits  analytical  methods  listed  in 
Technical  Specification  6.9.1.9,  "Core 
Operating  Limits  Report."  The 
convolution  analytical  technique  was 
previously  reviewed  and  approved  by 
the  NRC  staff  and  the  supporting  safety 
evaluation  was  provided  to  Baltimore 
Gas  and  Electric  Company  by  letter 
dated  May  11, 1995. 

Date  of  issuance:  February  5,  1996. 

Effective  date:  As  pf  the  date  of 
issuance  to  be  implemented  within  30 
days.  \ 

Amendment  Nos.:  210  and  188. 

Facility  Operating  License  No.  DPR- 
53  and  DPR-69:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  3, 1996  (61  FR  177) 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  5. 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
November  2,  1994,  as  supplemented  by 
letters  dated  November  16  and 
December  14, 1995. 

Brief  description  of  amendments:  The 
amendments  delete  the  content  of  the 
Appendix  B,  "Environmental  Protection 
Plan"  (Non-radiological)  Technical 
Specifications  and  modify  License 
Condition  2.C.(2)  so  as  to  delete  that 
portion  which  refers  to  the 
Environmental  Protection  Plan. 

Date  of  issuance:  February  5,  1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1-164 — Unit 
2-146. 

Facility  Operating  Ucense  Nos.  NPF- 
9  and  NPF~17:  Amendments  revised  the 
Technical  Specifications  and  License 
Conditions. 

Date  of  initial  notice  in  Federal 
Register:  March  1, 1995  (60  FR  11131). 


The  November  16  and  IDec.ember  14, 

1995,  letters  provided  ( larifvin^; 
information  that  did  not  change  the 
S(.ope  of  the  November  2,  1994, 
application  ami  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission  s  related  evaluation 
of  the  amendments  is  contained  in  n 
Safety  Evaluation  dated  February  5. 

1996.  '    " 
No  significant  hazards  consideration 

comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  C:arolina  28223. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
January  13.  1995,  as  supplemented  by 
letter  dated  August  30.  1995. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  increase  the 
surveillance  test  intervals  and  allowed 
outage  times  for  the  Reactor  Trip  System 
and  Engineered  Safety  Features 
Actuation  System.  The  NRC  staff  has 
reviewed  the  proposed  changes  and 
finds  that,  with  one  exception  as  noted 
in  the  enclosed  Safety  Evaluation,  the 
amendments  conform  to  WClAP-10271, 
"Evaluation  of  Surveillance  Frequencies 
and  Out  of  Service  Times  for  the  Reactor 
Protection  Instrumentation  Systems." 
with  its  revisions  and  supplements, 
provides  appropriate  limiting 
conditions  for  operation  and  action 
statements,  and  is.  therefore  acceptable. 

Date  of  issuance  February  16.  1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1-165— Unit 
2-147. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  15,  1995  (60  FR  14019) 

The  August  30.  1995.  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  )anuary  1  i, 
1995,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commissions  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  16.  1996 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223. 
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Duquesne  Light  Company,  el  al.,  Docket 
Nos.  5fr-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
July  10, 1995. 

Brief  description  of  amendments: 
These  amendments  modify  the 
Technical  Specifications  to  minimize 
the  potential  for  boron  dilution  of  the 
reactor  coolant  system  (RCS)  during 
startup  of  an  isolated  RCS  loop.  The 
changes  permit  RCS  loop  isolation  only 
during  Modes  5  and  6  and  require  the 
RCS  loop  isolation  valves  be  open  with 
power  removed  from  their  valve 
operators  during  Modes  1,  2,  3.  and  4. 
The  changes  also  require  isolation  of 
primary  grade  water  from  the  RCS 
during  Modes  4,  5,  and  6,  except  during 
planned  boron  dilution  or  makeup 
activities. 

Date  of  issuance:  February  12, 1996. 

Effective  date:  As  of  date  of  issuance. 
to  be  implemented  within  60  days. 

Amendment  Nos.:  195  and  78. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  16, 1995  (60  PR 
42602). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  12, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
July  20, 1995,  as  supplemented 
December  4, 1995. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  3/4.8.1.1.  "A.C.  Sources- 
Qperating,"  to  incorporate  guidance 
provided  in  NRC  Generic  Letter  (GL) 
84-15,  "Proposed  Staff  Actions  to 
Improve  and  Maintain  Diesel  Generator 
Reliability,"  and  GL  93-05.  "Line-Item 
Technical  Specification  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operation." 
which  includes  (1)  revised  requirements 
for  testing  the  operable  emergency 
diesel  generators  (EDGs)  for  various 
combinations  of  inoperable  offsite 
circuits  and  EDGs  and  (2)  revised 
surveillance  requirements  for  the  EEX^s. 
The  revised  surveillance  requirements 


include  specifying  generator  voltage, 
frequency  limits,  and  diesel  starting 
time.  The  amendments  also  make 
several  editorial  changes  to  TS  3/4.8.1.1 
to  make  TS  3/4  8.1.1  consistent  with  the 
guidance  provided  in  the  NRC's 
Improved  Standard  Technical 
Specifications  (NUREG-1431). 

Date  of  issuance:  February  12,  1996. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  Nos.:  196  and  79. 

Facility  Operating  License  Nos.  DPH- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  16,  1995  (60  FR 
42603). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  12, 
1996. 

No  significant  hazards  consideration 
comments  received:  No.       * 

Local  Public  Document  flbom 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  application  for  amendments: 
November  22,  1995. 

Brief  description  of  amendments:  The 
amendments  consist  of  changes  relating 
to  removal  of  the  TS  Bases  from  the  TS 
index. 

Date  of  issuance:  February  13,  1996. 

Effective  date:  February  13. 1996. 

Amendment  Nos.:  182  and  176. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-4 1 :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  20,  1995  (60  FR 
65678). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  13, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami, 
Florida  33199. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
May  31, 1995,  as  supplemented 
November  28.  1995,  and  December  21, 
1995.  The  supplementary  submittals  did 
not  affect  the  staffs  proposed  finding  of 
no  significant  hazards  consideration. 


Brief  description  of  amendment:  This 
amendment  increases  the  surveillance 
interval  on  various  instruments  from  18 
to  24  months. 

Dafeo//ssuance;  February  13,  1996. 

Effective  date:  February  13, 1996. 

Amendment  No.:  152. 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  5,  1995  (60  FR  35070). 

"fhe  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  13, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
32629. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
October  16, 1995,  as  supplemented  by 
letter  dated  December  22. 1995. 

Brief  description  of  amendments:  The 
amendments  add  a  footnote  to 
Technical  Specification  4.6.1. 2.d  stating 
the  Type  B  and  C  tests  scheduled  for 
Unit  I's  refueling  outage,  cycle  6  (1R6) 
will  be  conducted  in  accordance  with 
Option  B  of  10  CFR  Part  50,  Appendix 
J  (hereafter  referred  to  as  Option  B) 
using  the  guidance  of  Regulatory  Guide 
1.163,  September  1995.  This  change 
only  applies  to  Unit  I's  refueling  outage 
1R6  because  implementation  of  Option 
B  for  Type  A,  B,  and  C  testing  for  both 
units  is  being  incorporated  into  the 
Improved  TS  that  are  scheduled  to 
become  effective  after  refueling  outage 
1R6. 

Date  of  issuance:  February  2, 1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1-93— Unit  2- 
71. 

Facility  Operating  Ucense  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  6, 1995  (60  FR 
62490). 

The  December  22, 1995,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  October  16, 
1995,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  2, 1996. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro.  Georgia 
30830. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
June  9, 1995,  as  supplemented 
November  9. 1995. 

Brief  description  of  amendment:  The 
amendment  relocates  Surveillance 
Requirement  4.6.6.1.d.3  to  TS  3.6.6.2 
and  revises  the  Action  Statement  of 
Section  3.6.6.1  to  decouple  it  from 
Section  3.6.6.2.  In  addition.  Definition 
1.12,  "Secondary  Containment 
Boundary"  is  deleted  and  included  in 
the  Bases  Section  3/4.6.6,  Secondary 
Containment.  Bases  Section  3/4.6.6.2. 
Secondary  Containment  is  expanded 
using  the  guidance  of  the  improved 
standard  technical  specifications  (STS) 
for  Westinghouse  plants  (NUREG-1431). 

Date  of  issuance:  February  5, 1996. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  126. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  2.  1995  (60  FR  39445). 

The  November  9,  1995,  letter 
/  provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  5, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community — ^Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota. 

Date  of  application  for  amendments: 
July  17, 1995,  as  supplemented  October 
16, 1995,  and  November  28. 1995. 

Brief  description  of  amendments:  The 
amendments  revise  the  Prairie  Island 
Radiological  Effluent  Technical 
Specifications  and  other  sections 
relating  to  radiological  controls  to 
conform  to  NUREG-1431,  "Standard 


Technical  Specifications.  Westinghouse 
Plants."  Revision  1,  and  Generic  Letter 
89-01,  "Implementation  of 
Programmatic  Controls  for  Radiological 
Effluent  Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  to  the  Process  Control 
Program." 

Date  of  issuance:  January  24, 1996. 

Effective  date:  January  24, 1996,  with 
full  implementation  within  120  days. 

Amendment  Nos.:  Unit  1-122;  Unit 
2-115. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  11,  1995  (60  FR 
52933). 

By  letters  of  October  16,  1995,  and 
November  28,  1995,  NSP  forwarded  a 
copy  of  its  revised  ODCM  to  the  NRC  for 
use  as  a  reference  and  provided 
additional  clarifying  information.  This 
information  did  not  change  the 
licensee's  amendment  request,  the  scope 
of  the  original  Federal  Rc^ster  notice  or 
the  staffs  initial  proposed  no  significant 
hazards  considerations  determination. 
Therefore,  renoticing  was  not 
warranted.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  24,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
July  28,  1995. 

Brief  description  of  amendments:  The 
amendment  eliminates  the  Technical 
Specifications  requirements  to  perform 
10  CFR  Part  50.  Appendix  J,  Type  C 
hydrostatic  tests  on  certain  valves  that 
are  assured  a  water  seal  following  a 
Design  Basis  Accident. 

Date  of  issuance:  February  8,  1996. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendment  Nos.:  110  and  73. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  27,  1995  (60  FR 
49941). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  February  8. 
1996. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania. 

Date  of  application  for  amendment 
June  19,  1995,  as  supplemented 
December  21,  1995. 

Brief  description  of  amendment.  The 
amendment  revises  Technical 
Specification  Section  2.2.  "Safety 
Limits,"  to  change  the  minimum  critiral 
Power  ratio  safety  Limit  due  to  use  of 
General  Electric  13  fuel  product  line. 

Date  of  issuance:  February  8.  1996. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.  111. 

Facility  Operating  License  No  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  11,  1995  (60  FR 
52934). 

The  December  21,  1995.  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  nor  the  Federal  Register 
notice. 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  8. 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  .'iOO 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County.  Pennsylvania 

Dote  of  application  for  amendments. 
July  28,  1995. 

Brief  description  of  amendments:  The 
amendments  delete  the  operahility  and 
surveillance  requirements  involving 
secondary  containment  differential 
pressure  instrumentation. 

Date  of  issuance:  As  of  date  of 
issuance,  to  be  implmented  within  30 
days. 

Effective  date:  February  14,  1996. 

Amendment  Nos.:  112  and  74 

Facility  Operating  License  Nns  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Re^ater:  September  27, 1995  (60  FR 
49942). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  14, 
1996. 

No  significant  hazards  consideration 
comments  received:  No.  i 

Local  Public  Document  Room 
location:  Fottstown  Public  Library,  500 
High  Street,  Fottstown,  Pennsylvania 
19464. 

Ptdladelphia  Electric  Company,  Docket 
Noa.  50-352  and  50-353,  Limerick 
Generatiiig  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
July  28, 1995. 

Brief  description  of  amendments: 
These  amendmends  revise  Technical 
Specifications  Table  4.3.1.1-1,  "Reactor 
Protection  System  Instrumentation 
Surveillance  Requirements,"  to  reflect 
changes  the  surveillance  test  frequency 
requirements  for  various  Reactor 
Protection  System  instrumentation. 

Z>ateo/ issuance;  February  14, 1996. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendment  Nos.:  113  and  75. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  27, 1995  (60  FR 
49944). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
SafiBty  Evaluation  dated  February  14, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fottstown  Public  Library.  500 
High  Street,  Fottstown,  Pennsylvania 
19464. 

PiMic  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
lersey 

Date  of  application  for  amendment: 
January  20, 1995,  as  supplemented  by 
letter  dated  December  18, 1995. 

Brief  Description  of  amendment:  The 
Technical  Specification  (TS)  revision 
represents  changes  to  TS  Section  3/ 
4.11.2.6.  "Explosive  Gas  Nfixture,"  TS 
Table  3.3.7.11-1,  "Radioactive  Gaseous 
Effluent  Monitoring  Instnunentation," 
and  TS  Table  4.3.7.11-1.  "Radioactive 
Gaseous  Effluent  Monitoring 
Instrumentation  Surveillance      I 
Requirements."  The  revision  removes 
these  TS  from  the  Technical 
Specifications  and  relocates  the  Bases  to 
the  Hope  Creek  Updated  Final  Safety 


Analysis  Report  and  the  Surveillance 
Requirements  to  the  applicable 
surveillance  procedures.  The  Limiting 
Conditions  for  Operation  are  eliminated. 

Date  of  issuance:  February  6. 1996. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  91. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  2. 1995  (60  FR  39452) 

The  December  18,  1995  supplement 
did  not  effect  the  proposed  no 
significant  hazards  determination, 
contained  in  the  January  20. 1995 
application  or  the  Federal  Register 
notice  (60  FR  39452). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safely  Evpluation  dated  February  6. 
1996 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
October  7, 1995  as  supplemented  by 
letter  dated  October  27. 1995. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  (TS)  4.8.1.1.2,  "A.C. 
Sources — Operating."  by  replacing  the 
reference  to  an  upper  voltage  and 
ft^quency  band  for  the  10-second, 
Emergency  Diesel  Generator  (EDG), 
starting  time  test  with  a  minimum 
required  voltage  and  frequency  that 
must  be  attained  within  10  seconds.  The 
change  to  TS  4.8.1.1.2  also  includes 
several  related  changes  to  TS  4.8.1.1.2 
as  follows:  (1)  the  requirement  for  an 
EDG  to  achieve  514  rpm,  within  10 
seconds  following  a  start  signal  during 
testing  is  eliminated.  (2)  the  term 
"standby"  replaces  the  term  "ambient" 
in  describing  the  EDG  test  restart 
condition,  and  (3)  the  term  "must"  is 
replaced  with  the  term  "may"  in 
describing  the  use  of  manufacturers 
recommendations  for  EDG  loading. 

Date  of  issuance:  February  6, 1996. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendment  No.:  92. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  27, 1995  (60  FR 
58405) 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluatioii  dated  February  6, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wa3me 
County,  New  Yoiic 

Date  of  application  for  amendment: 
May  26, 1995,  as  supplemented  May  5, 
1995,  and  January  26, 1996. 

Brief  description  of  amendment:  The 
proposed  change  was  to  allow  the 
storage  of  fuel  with  an  enrichment  not 
to  exceed  a  nominal  5.0  weight  percent 
(w/o)  Uranium-235  (U-235)  in  the  new 
(fresh)  and  spent  fuel  storage  racks  and 
change  the  license  to  reflect  changes 
related  to  the  nuclear  fuel  cycle. 

Date  of  issuance:  February  6, 1996. 

Effective  date:  February  6, 1996. 

Ameruiment  No.:  60. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register:  September  26, 1995  (60  FR 
49636) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  6, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  application  for  amendment: 
May  26, 1995,  as  supplemented  by 
letters  dated  July  17,  August  14,  August 
31,  September  18,  October  6,  October 
18,  November  1,  November  16,  two 
letters  of  November  20,  November  21, 
November  22,  two  letters  of  November 
27,  November  30,  December  8,  and 
December  28, 1995;  and  November  27, 
1995;  and  May  23, 1994,  as 
supplemented  by  letters  dated  June  15, 
1994,  July  11,  July  15,  November  1,  and 
November  16, 1995;  and  September  15, 
1992,  as  supplemented  April  20, 1993, 
April  26, 1995,  and  July  27, 1995. 

Brief  description  of  amendment:  (1)  a 
full  conversion  fitim  the  licensee's 
current  Technical  Specifications  (TSs) 
to  a  set  of  TSs  based  on  NUREG-1431, 


"Standard  Technical  Specifications, 
Westinghouse  Plants,"  Revision  0,  dated 
September  1992  (including  approved 
travellers  used  in  the  issuance  of 
Revision  1,  dated  April  1995),  in 
response  to  the  licensee's  application 
dated  May  26, 1995,  as  supplemented 
by  letters  dated  July  17,  August  14, 
August  31,  September  18.  October  6. 
October  18.  November  1,  November  16. 
two  letters  of  November  20,  November 
21.  November  22,  two  letters  of 
November  27,  November  30.  December 
8.  and  December  28,  1995.- (2)  a  revision 
to  the  TSs  to  implement  the  amended 
regulation  10  CFR  Part  50.  Appendix  J, 
Option  B  (new  rule),  to  provide  a 
performance  based  option  for  leakage- 
rate  testing  of  containment,  in  response 
to  the  licensee's  application  dated 
November  27, 1995.  (3)  a  revision  to  the 
TSs  regarding  allowable  primary  coolant 
levels  of  specific  activity,  in  response  to 
the  licensee's  application  dated  May  23, 
1994,  as  supplemented  by  letters  dated 
June  15. 1994,  July  11,  July  15. 
November  1,  and  November  16, 1995. 
(4)  a  revision  to  the  TSs  adding  new 
requirements  that  enhance  the 
reliability  of  power-operated  relief 
valves  and  block  valves  (PORV/BV) 
along  with  TS  changes  that  provide 
additional  low-temperature 
overpressure  protection,  in  response  to 
the  licensee's  application  dated 
September  15, 1992,  as  supplemented 
April  20,  1993,  and  April  26,  1995.  By 
letter  dated  July  27,  1995,  the  licensee 
withdrew  this  amendment  request; 
however,  the  licensee  rescinded  this 
withdrawal  request  by  letter  dated 
December  28, 1995.  Therefore,  the 
proposed  changes  to  the  PORV/BV,  as 
requested  in  the  licensee's  letter  dated 
May  26,  1995,  as  supplemented 
December  28,  1995,  are  incorporated 
into  this  amendment. 

Date  of  issuance:  Fehniaiy  13,  1996. 

Effective  date:  February  13, 1996. 

Amendment  No.:  61. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register:  December  8,  1995  (60  FR 
63071);  September  26,  1995  (60  FR 
49636);  August  30. 1995  (60  FR  45184); 
July  6, 1994  (59  FR  34669). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  13, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 


Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
December  30, 1993,  as  supplemented  by 
letters  dated  June  3,  1994.  August  25, 
1994.  January  3, 1995,  and  January  19. 
1995. 

Brief  description  of  amendments:  The 
amendments  replace,  in  their  entirety, 
the  current  technical  specifications  (TS) 
with  a  set  of  TS  based  on  NUREG-1432. 
"Standard  Technical  Specifications — 
Combustion  Engineering  Reactors." 
September  1992. 

Dote  of  issuance:  February  9,  1996. 

Effective  date:  February  9,  1996.  to  be 
implemented  by  August  9, 1996. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  127;  Unit  2 — 
Amendment  No.  116. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  28,  1994  (59  FR 
49434)  The  January  3. 1995,  and  January 
19,  1995,  supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  9,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine. 
California  92713. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments- 
December  8.  1995  (TS  95-24). 

Brief  description  of  amendments:  The 
amendments  implement  the  change  to 
10  CFR  Part  50,  Appendix  )  to 
incorporate  Option  B.  a  voluntary 
performance-based  option,  for 
determining  the  frequency  for 
performing  Type  A,  B.  and  C 
Containment  Leak  Rate  Testing. 

Date  of  issuance:  February  5,  1996. 

Effective  date:  February  5.  1996. 

Amendment  Nos.:  217"and  207. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  3.  1996  (61  FR  1H2). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  5, 
1996. 


No  significant  hazards  consideration 
comments  re<;eived:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
December  8,  1995  (TS  95-20). 

Brief  description  of  amendments:  The 
amendments  decrease  the  frequency  for 
conducting  air  or  smoke  tests  of  the 
containment  spray  system  headers  and 
Residual  Heat  Removal  System  headers 
from  every  5  years  to  every  10  years  to 
verify  each  spray  nozzle  is 
unobstructed. 

Date  of  issuance:  February  7,  1996. 

Effective  date:  February  7.  1996. 

Amendment  Nos.:  218  and  208. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79-  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  3,  1996  (61  FR  182). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  7, 
1996.' 

No  significant  hazards  consideration 
comments  received:  None. 

Ixx-ai  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennessee  37402. 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company. 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company, 
Docket  No.  50-440.  Perry  Nuclear 
Power  Plant,  Unit  No.  1.  Lake  County, 
Ohio 

Date  nf  application  for  amendment 
November  22.  1993  supplementt^d  Mav 
5  and  De(:eml)er  20.  199.5. 

Brief  description  of  nmendnimt  The 
amendment  revised  the  Technii..3l 
Specifications  to  refiw:!  the  replacement 
of  analog  temperature  instrumentation 
associated  with  leak  deftnlion  vvilli 
digital  equipment. 

Date  of  i.'i.'iunnre  [anuary  29.  H)4h, 

Effective  date:  January  29.  199fi,  and 
implemented  not  later  than  li;0  days 
following  startup  fmni  the  fiftd  a'fuelmg 
outage. 

Amendment  No  :  79. 

Facilitv  Operating  License  No.  NPF- 
58:  This  amendment  nnised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  12,  1994  (^9  FR  24752). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
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Safety  Evaluation  dated  January  29, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry,  Ohio  44081. 

The  Ckveland  Electric  Illuminating 
Company,  Coiterior  Service  Company, 
DaquHne  Light  Ompany,  Ohio  Edison 
Company,  Pennsylvania  Power 
Con^any,  Toledo  Edison  Company, 
Docket  Na  5(»-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
November  2, 1995,  supplemented 
January  26, 1996. 

Brief  description  of  amendment:  The 
amendment  only  revised  the 
containment  personnel  air  lock 
Technical  Specifications  and  added  a 
license  condition  to  allow  the  air  locks 
to  be  open  in  Modes  4  and  5  during  core 
alterations  except  for  movement  of 
recently  irradiated  fuel.  All  other 
provisions  of  the  request  are  being 
deferred  for  further  review. 

Date  of  issuance:  February  2, 1996. 

Effective  date:  To  be  implemented  not 
later  than  90  days  after  issuance. 

Amendment  No.  80. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications  and  added  a 
license  condition. 

Date  of  initial  notice  in  Federal 
Register  December  6,  1995  (60  PR 
62497)  The  supplemental  letter 
provided  clarification 'of  administrative 
controls  that  will  be  in  place,  did  not 
change  the  initial  no  significant  hazards 
consideration  determination,  and  was 
within  the  scope  of  the  notice  issued 
December  6, 1995. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  2, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
December  30, 1995,  as  supplemented  by 
letters  dated  July  28.  (TXX-95ia7), 
September  14.  (TXX-95235).  and 
November  29, 1995  (TXX-95299),  and 
January  2, 1996  (TXX-96-003). 

Brief  description  of  amendments: 
These  changes  authorized  usage  of  the 
high  density  fuel  storage  racks,  to 


increase  the  spent  fuel  storage  capacity, 
and  to  adopt  the  wording,  content,  and 
format  of  the  Improved  Standard 
Technical  Specifications. 

Date  of  issuance:  February  9, 1996. 

Effective  date:  February  9, 1996. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  46;  Unit  2 — 
Amendment  No.  32. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Raster:  February  1,  1995  (60  FR  6313). 

'Hie  additional  information  contained 
in  the  supplemental  letters  dated  July 
28.  (TXX-95187),  September  14,  (TXX- 
95235).  and  November  29,  1995  (TXX- 
95299),  and  January  2,  1996  (TXX-96- 
003),  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  an 
Environmental  Assessment  dated 
February  9, 1996,  and  a  Safety 
Evaluation  dated  February  9. 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  Arlington,  TX  76019. 

Virginia  Electric  and  Power  Company, 
et  al.,  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
September  19,  1995. 

Brief  description  of  amendments:  The 
amendments  increase  the  surveillance 
test  interval  for  the  turbine  reheat  stop 
and  intercept  valves  from  at  least  once 
per  31  days  to  at  least  once  per  18 
months,  extend  the  visual  and  surface 
disas-sembly  inspection  interval  of  the 
turbine  reheat  stop  and  intercept  valves 
to  60  months  and  revise  the  inspection 
criteria  for  the  throttle,  governor,  reheat 
stop,  and  reheat  intercept  valve 
disassembly  inspections. 

Date  of  issuance:  February  8, 1996. 

Effective  date:  February  8, 1996. 

Amendment  Nos.:  195  and  176. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  25,  1995  (60  FR 
54725). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  8, 
L996. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
November  20. 1995,  as  supplemented 
January  23, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  North  Anna 
Units  1  and  2  Technical  Specifications 
to  permit  the  use  of  10  CFR  Part  50, 
Appendix  J,  Option  B,  Performance- 
Based  Containment  Leakage  Rate 
Testing. 

Date  of  issuance:  February  9, 1996. 

Effective  date:  February  9, 1996. 

Amendment  Nos.:  196  and  177. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  20,  1995  (60  FR 
65685).  The  January  23, 1996 
supplement  provided  clarifying 
information  that  was  within  the  scope  of 
the  December  20, 1995  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  9, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  no  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 


the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 


amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
March  29, 1996,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  Hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Ac1  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  pos.sible 
effect  of  any  order  whicli  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  mtervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  t)een 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  t>e 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitiorier  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  n  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inter\'ene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to   . 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
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effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  he  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  jjetitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.714(d). 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
February  6. 1996. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  Section  3.16. 
"Containment  Hydrogen  Control 
Systems."  The  change  adds  a  footnote  to 
TS  3.16.3.b.  to  allow  a  one-time  outage 
duration  extension  in  regard  to  the 
Containment  Hydrogen  Control  System 
flow  path.  This  extension  is  necessary  to 
install  and  test  plant  modifications, 
which  will  allow  the  Containment 
Hydrogen  Control  System  to  perform  as 
designed,  without  the  potential  for 
inoperability  due  to  water  accumulation 
in  the  flow  path. 

Date  of  Issuance:  February  7, 1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 


Amendment  Nos.:  Unit  1-214-Unit 
2-214-Unit  3-211. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  February  7,  1996. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad-Street,  Walhalla, 
South  Carolina  29691. 

Attorney  for  licensee:  J.  Michael 
McGarry,  IH,  Winston  and  Strawn,  1200 
17th  Street  NW.,  Washington,  DC  20036. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Virgil  C.  Sununer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
February  10,  1996. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  Surveillance 
Requirements  4.7.6.C.2,  4.7.6.d, 
4.9.11.b.2  and  4.9.11.C  regarding  the 
testing  methodology  utilized  by  Virgil  C. 
Summer  Nuclear  Station,  which 
determines  the  operability  of  the 
charcoal  filters  in  the  engineering  safety 
features  air  handling  units. 

Date  of  issuance:  February  10.  1996. 

Effective  date:  February  10, 1996. 

Amendment  No.:  131. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  TS. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration,  are  contained  in  a  Safety 
Evaluation  dated  February  10, 1996. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Fairfield  County  Library,  300 
Washington  Street,  Winnsboro,  SC 
29180. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February  1996. 


For  the  Nuclear  Regulatory  C^omrtiission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  negiilation. 

|FR  Doc.  96-4342  Filed  2-27-96;  8:45  am) 
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Availability  of  Draft  Branch  Technical 
Position  on  the  Use  of  Expert 
Elicitation  in  the  High-Level  Waste 
Program 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability. 

SUMMIARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  the  "Draft  Branch 
Technical  Position  (BTP)  on  the  Use  of 
Expert  Elicitation  in  the  High-Level 
Waste  (HLW)  Program." 
DATES:  The  comment  period  expires 
May  14, 1996. 

ADDRESSES:  Send  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  WashingtdhfD.C,  20555- 
0001.  ATTENTION:  Docketing  and 
Services  Branch.  Hand  deliver 
comments  to  11545  Rockville  Pike, 
Rockville,  Maryland  20852-2738, 
between  7:45  a.m.  and  4:15  p.m.,  on 
Federal  workdays. 

A  copy  of  the  draft  BTP  is  available 
for  public  inspection  and/or  copying  at 
the  NRC  Public  Document  Room,  2120 
L  Street  (Lower  Level).  NW., 
Washington,  DC  20555-0001.  Copies  of 
the  draft  BTP  may  also  be  obtained  by 
contacting  Karen  S.  Vandervort,  Mail 
Stop  T-7F3.  U.S.  Nuclear  Regulatory 
Commission.  Telephone:  (301)  415- 
7252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Lee,  Performance 
Assessment  and  High-Level  Waste 
Integration  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Nuclear 
Regulatory  Commission,  11545 
Rockville  Pike,  MD  20852-2738. 
Telephone:  (301)  415-6677. 
SUPPt.EMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  is 
conducting  a  program  of  site 
characterization  to  gather  enough 
information,  about  the  Yucca  Mountain 
(Nevada)  site,  to  be  able  to  evaluate  the 
waste  isolation  capabilities  of  a 
potential  geologic  repository.  Should 
the  site  be  found  suitable,  IJOE  will 
apply  to  the  NRC  for  permission  to 
construct  and  then  operate  a  proposed 
geologic  repository  for  the  disposal  of 
spent  nuclear  fuel  and  other  high-level 
radioactive  waste  at  Yucca  Mountain. 
As  with  other  licensing  decisions. 


NRC's  decision  to  grant  or  deny  a 
license  for  a  proposed  repository  will  be 
based  on  a  combination  of  fact  and 
judgment,  as  set  forth  by  DOE  in  any 
potential  license  application.  The 
subjective  judgments  of  individual 
experts  and,  in  some  cases,  groups  of 
experts,  will  be  used  by  DOE  to 
interpret  data  obtained  during  site 
characterization  and  to  address  the 
many  technical  issues  and  inherent 
uncertainties  associated  with  predicting 
the  performance  of  a  geologic  repository 
system  for  thousands  of  years.  NRC  has 
traditionally  accepted,  for  review, 
expert  judgment  to  evaluate  and 
interpret  the  factual  bases  of  license 
applications.  Judgment  has  been  used  to 
complement  and  supplement  other 
sources  of  scientific  and  technical 
information,  such  as  data  collection, 
analyses,  and  experimentation. 

The  NRC  staff  has  developed  specific 
technical  positions  that:  (1)  Provide 
general  guidelines  on  those 
circumstances  that  may  warrant  the  use 
of  a  formal  process  for  obtaining  the 
judgments  of  more  than  one  expert  [i.e.. 
expert  elicitation):  and  (2)  descritie 
acceptable  jH'ocedures  for  conducting 
expert  elicitation  when  formally  elicited 
judgments  are  used  to  support  a 
demonstration  of  compliance  with 
NRC's  geologic  disposal  regulation, 
currently  set  forth  in  10  CFP  Part  60 

Current  NRC  policy  is  to  encourag* 
the  use  of  probabilistic  risk  assessment 
(PRA)  state-of-the-art  technolog\  ana 
methods  as  a  complement  to  the 
deterministic  approach  in  nucleai 
regulatory  activities  (60  FF  42622) 
Although  routinely  used  in 
deterministic  analyses  that  do  nQt 
involve  PRA  (or  performance 
assessments,  in  the  case  of  waste 
managemen.  systems)  expert  judgment 
can,  and  frequently  does>  provide 
information  essentia^  tc  the  conduci  o» 
probabilistic  assessments  Consisten' 
with  the  Commission  *•  polic>   thi  i>JR( 
staff  has  developed  this  BTP  to  idencitv 
acceptable  procedures  for  the  usf  and 
formal  elicitation  of  such  judgments  in 
the  area  of  HLW. 

Although  there  are  several  examples 
of  the  use  of  expert  elicitation  in  a 
nuclear  regulatory  context,  no  formal 
Agency  guidance  on  this  subject  exists. 
Thus,  in  developing  this  BTP,  the 
Division  of  Waste  Management  staff  has^ 
drawn  upon  the  prior  experience  of 
other  NRC  program  offices  with  the  use 
of  expert  judgment  and  has  relied  on 
various  Agency  resource  documents  to 
help  formulate  its  position  statements. 
Consequently,  the  reader  will  find  that 
this  BTP  is  largely  consistent  with  these 
other  resource  docimients  in  substance. 


Subsequent  to  the  finalization  of  this 
BTP.  the  staff  may  elect  to  develop 
guidance  on  the  use  of  expert  judgment 
in  other  areas  of  nuclear  industry 
regulation. 

Dated  at  Rockville.  Mar>-land.  this  20th  day 

of  February  1996. 

For  the  Nuclear  Regulator\'  Commission. 

|ohn  H.  Austin.^  Chief, 

Performance  Assessment  and  High-Ijpvel 

Waste  Integration  Branch.  Division  of  Waste 

Management,  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

(FR  Doc.  96-4484  Filed  2-27-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  36871;  File  No.  SR-CSE-M- 
03] 

Self'Reguiatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange  Relating  to 
Exchange  Rule  1 1 .10,  National 
Securities  Trading  System  Fees 

Februar\'22,  199b. 

Pursuant  to  Section!  9(b)(1)  of  the 
Securities  Exchange  Ac  of  1934 
('  Act").'  noticf  IS  hereby  given  that  on 
Februan  21    1996  The  Cincinnati  Stock 
Exchange  ("CSE"  or    Exchange")  filed 
with  tht  Securities,  ana  Exchange 
Commission     ^..ommission "i  the 
proposer!  ruU  utiange  as-  described  in 
Items  i  li  anO  III  below  which  Items 
have  been  prepared  bv  the  self- 
regulatory  organization  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  amends  Rule 
ui  regarding  fees  imposed  by  the 
Exchange.  The  text  of  the  proposed  rule 
change  is  as  follows  inew  text  is 
itahcized;  deleted  tex*  is  bracketed): 

Rule  11.10    National  Securities  Trading 
System  Fees 

A.  Agency  Transactions 

As  is  the  case  [Except]  for  Preferenced 
transactions,  members  acting  as  an  agent 
will  be  charged  ($0.0025  per  share 
($0.25/100  shares)]  the  per  share 
incremental  rates  as  noted  below  for 
public  agency  transactions,  [except  that 
there  will  be  no  transaction  fee  charge 
for  public  agency  limit  orders  executed 
from  the  CSE  limit  order  book.] 


Avg.  daily  share'  vokime 


Charge 
Per  share 


1  to  250,000 50.0020 

250.001  to  500,000 0  0015 

500.001  to  1 .000,000 0  00^  3 

1.000.001  to  1.500.000 0.0009 

1.500.001  and  higher 0.0007 

*  Odd-tot  shares  excluded. 

B.  through  M.  No  Change 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sununaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements 

A   Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of,  and 
Statutor\'  Basis  for,  the  Proposed  Rule 
Change 

1  Purpose 

The  Exchange  has  determined  to 
amend  the  fee  charged  agenc\  limi'  anc. 
market  orders  executed  through  the 
facilities  of  the  Exchange  s  limit  orde. 
and  automated  execution  book  such  that 
the  fee  imposed  upon  agency  market 
and  limit  orders  executed  through  that 
facilitv  will  be  the  same  as  the  fee 
charged  members  that  preference  agenc> 
orders. 

2.  Statutor\'  Basis 

2.  Statuton*'  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4)3  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self -Regulatory  Organization  "s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  .^ct. 


'15U.S.C.  78«(b)(l). 


MSL'.S.C  78f(b). 
»t5U.S.C78ffbM4) 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
hkmbers.  Participants,  or  Othen 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
PropoBad  Rule  Change  and  Timing  for 
CommiMion  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  thwefore, 
has  become  effiective  pursuant  to 
Section  19{bH3)(A)  of  the  Act*  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.' 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

biterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissicms 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Cincinnati  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CSE-96-03  and  should  be 
submitted  by  March  20, 1996.        | 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  piusuant  to 
delegated  authority.^ 


« 15  U.S.C  788(b)(3MA). 

»t7CFR240.19b-4. 

•  17  CFR  200.3O-3(a)(12). 


UMI 


Margaret  H.  McForland, 

Deputy  Secretary. 

IFR  Doc.  96-4494  Filed  2-27-95;  8:45  am] 
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[Release  Na  34-36868;  File  No.  3R-PCC- 
96-01] 

Self-Regulatory  Organizations;  Pacific 
Clearing  Corporation;  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Amending  Certain  Provisions  of  the 
Pacific  Clearing  Corporation  Rules  and 
Participant  Agreement 

February  21, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (Act),* 
notice  is  hereby  given  that  on  February 
14, 1996,  the  Pacific  Clearing 
Corporation  ("PCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PCC-96-01)  as 
described  in  Items  I  and  11  below,  which 
Items  have  been  prepared  primarily  by 
PCC.  The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

PCC  proposes  certain  amendments  to 
its  rules  and  Participants  Agreement  to 
accommodate  the  securities  industry's 
conversion  to  same-day  funds  ^ 
settlement  ("SDFS")  scheduled  for 
February  22,  1996.  The  proposal  also 
seeks  to  make  technical  clarifications  to 
certain  of  its  rules  unrelated  to  the 
conversion  to  SDFS. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCC  has  prepared 
summaries,  set  forth  in  Section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 


M5  U.S.C.  78s(b)(l)  (1988). 

*The  term  ".same-day  funds"  refers  to  payment  in 
funds  that  are  immediately  available  and  generally 
are  transferred  by  electronic  means. 

^The  Commission  has  modi  Tied  the  text  of  the 
summaries  submitted  by  PCC. 


(A)  Self-Regulatory  Organization's 
Statement  oif  the  Puipose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

On  February  22, 1996,  the  securities 
industry  is  scheduled  to  convert  money 
settlement  of  securities  transactions 
(y.e.,  corporate  and  municipal  securities) 
and  principal  and  interest  payments 
from  next-day  funds*  settlement 
("NDFS")  to  SDFS.  In  the  SDFS 
environment,  the  daily  trade  settlement 
amounts  must  be  paid  in  same-day 
funds  rather  than  next-day  funds  as  is 
currently  the  standard.  The  conversion 
will  affect  payments  for  settlements 
among  clearing  corporations  {e.g.,  PCC), 
depositories,  and  financial 
intermediaries  and  between  financial 
intermediaries  and  their  institutional 
clients.  The  conversion  will  not  affect 
payments  to  and  from  retail  investors. 

The  amendments  to  PCC  Rules  2.2(d) 
and  3.4(e)  are  designed  to  ensure  that 
PCC  can  effect  daily  money  settlement 
with  specialist  firms  and  the  National 
Securities  Clearing  Corporation 
("NSCC")  in  a  timely  manner. 
Specifically,  Rule  2.2,  governing  the 
financial  responsibility  and  operational 
capability  of  PCC  members,  is  being 
amended  to  provide  that  PCC  may 
collect  additional  deposits  from 
members  to  assure  adequate  financial 
responsibility  or  operational  capability. 
Rule  3.4,  governing  settlement  of 
member  accounts,  is  being  amended  to 
require  that  members  provide  funds  to 
POC  for  settlement  in  a  manner  and 
form  acceptable  to  PCC.  Rule  7.4  is  also 
being  amended  to  require,  at  PCC's 
discretion,  that  a  portion  of  the  funds 
shall  be  held  in  a  form  directly 
accessible  by  PCC.  The  proposal  makes 
similar  changes  to  PCC's  participants 
agreement.5  The  changes  will  allow  PCC 
to  modify  its  cash  management  system 
to  minimize  wire  transfers  between  PCC 
and  firm  bank  accounts. 

The  amendments  to  PCC  Rule  2.1(b), 
governing  membership,  and  to  Rules  7.4 
and  7.5(c)(i),  governing  the  clearing 
fund,  are  clarifications  of  language  and 
do  not  change  the  substance  of  these 
rules.^  The  changes  are  not  related  to 
the  conversion  to  SDFS. 

PCC  believes  the  proposed  rule 
change  is  consistent  with  Section 


*  The  term  "next-day  funds"  refers  to  payment  by 
means  of  certiHed  checks  passing  between  the 
clearing  corporation  and  its  members. 

>  The  amendments  to  the  Participants  agreement 
are  to  paragraphs  3.1(c)(ii)  and  (iii)  regarding 
cashiering  services,  3.l(e)(i)  and  (ii)  regarding  back 
office  services,  and  4.6  regarding  obligations  of 
participants. 

■The  specific  changes  being  Riade  to  these  rules 
are  attached  to  PCCs  proposed  rule  change  as 
Exhibit  A,  which  is  available  in  the  Commission's 
Public  Reference  Room  or  through  PCC. 


17A(b)(3)  because  it  is  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  seciuities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PCC  does  not  believe  the  proposed 
rule  changes  will  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  were  received  from 
members. 

III.  Date  on  EfiRectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act ' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions.  The  Commission  believes 
PCC's  proposed  rule  change  is 
consistent  with  PCC's  obligations  under 
Section  17A(b)(3)(F)  because  the 
proposed  rule  change  should  facilitate 
PCC's  conversion  entirely  to  an  SDFS 
system  by  including  provisions  in  PCC's 
rules  to  enable  PCC  to  settle  with  its 
participants  and  NSCC  in  same  day 
funds.  The  amended  rules  and 
Participants  Agreement  should  provide 
PCC  with  prompt  receipt  of  or  access  to 
members'  funds,  which  will  be 
necessary  to  settle  in  a  timely  manner  in 
an  SDFS  environment.  The  overall 
conversion  to  an  SDFS  system  should 
help  reduce  systemic  risk  by,  among 
other  things,  eliminating  overnight 
credit  risk.  The  SDFS  system  also 
should  reduce  risk  by  achieving  closer 
conformity  with  the  payment  methods 
used  in  the  derivatives  markets, 
government  securities  markets,  and 
other  markets. 

PCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  proposed  rule  change 
modifies  PCC's  rules  in  anticipation  of 
PCC's  and  the  securities  industry's 
conversion  to  an  SDFS  system  on 
February  22,  1996.  Accelerated  approval 
of  the  proposal  will  allow  PCC  to  effect 
the  conversion  and  to  implement  the 


safeguards  provided  under  the  rules  and 
amended  Participants  Agreement. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  522,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  PCC. 
All  submissions  should  refer  to  SR- 
PCC-96-01  and  should  be  submitted  by 
March  20, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  Nos.  SR- 
PCC-96-01)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

MargoiH  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  96-4450  Filed  2-27-96:  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  2341] 

U.S.  State  Department  Overseas 
Security  Advisory  Council;  Notice  of 
dosed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Friday.  March  15, 1996,  at  the 
DoubleTree  Guest  Suites,  Fort 
Lauderdale,  Florida.  Pursuant  to  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b(c)  (1) 
and  (4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 


'15  U.S.C.  78q-l(b)(3)(F)  (1988). 


•  17  CFR  20O.3O-3(a)(l  2)  (1995). 


be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procedural  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector  locations 
overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington.  DC  20522-1003.  phone: 
202-663-0869. 

Dated:  February  16. 1996. 

Williaa  0.  Clarice, 

Acting  Director  of  the  Diplomatic  Security 
Service. 

IFR  Doc.  96-4530  Filed  2-27-96;  8:45  am] 
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[Public  Noltca  2347] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law;  General  Meeting  on 
Developments  in  Private  international 
Law 

There  will  be  a  general  meeting  of  the 
Secretary  of  State's  Advisory  Committee 
on  Private  International  Law  (ACPIL)  on 
Friday.  March  15,  1996  from  9:30  a.m. 
to  4:30  p.m.  at  the  Department  of  State 
in  Washington,  D.C. 

The  meeting  agenda  will  include  a 
review  of  developments  in  international 
organizations  specializing  in  this  field 
of  work,  including  the  International 
Institute  for  Unification  of  Private  Law 
(UNIDROIT),  the  Hague  Conference  on 
Private  International  Law,  the  United 
Nations  Commission  on  International 
Trade  Law  (UNCITRAL).  Inter-American 
Specialized  Conferences  on  Private 
International  Law  (CIDIP)  sponsored  by 
the  Organization  of  American  States 
(GAS),  and  other  international 
organizations,  as  appropriate. 

The  principal  topics  for  discussion 
will  include  a  review  of  two  multilateral 
treaties  (conventions)  adopted  in  19flfi — 
the  UNIDROIT  convention  on  return  of 
stolen  and  illegally  exported  cultural 
property,  completed  at  Rome  in  )une. 
1995,  and  the  United  Nations 
convention  on  independent  financial 
guarantees  (including  European  law- 
based  direct  bank  guarantees  and 
American  law-based  standby  letters  of 
credit,  as  well  as  commercial  letters  of 
credit),  approved  by  the  UN  General 
Assembly  on  December  11,  1995.  Both 
Conventions  have  been  opened  for 
sic,nafure  and  ratification. 

Other  topics  will  cover  developments 
in  international  family  law.  focussing  on 
recent  efforts  to  provide  for  more 
effective  international  enforcement  of 
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support  obligations,  as  well  as  issues 
expected  to  arise  in  connection  with  the 
fiiul  Hague  Conference  negotiations  on 
a  convention  on  protection  of  children 
(jurisdiction  and  recognition  of  custody 
decrees)  and  other  matters  concerning 
children.  Finally,  with  a  view  to 
enhancing  private  law  unification  in  the 
Americas,  the  process  and  resources 
cdnunitted  by  the  OAS  to  the  OAS- 
sponsored  Specialized  Conferences  on 
Private  bitemational  Law  will  be 
discussed,  and  recommendations  sought 
'for  practical  ways  in  which  that  process 
can  be  improved.  Alternatives  to  the 
OAS  process  may  also  be  considered. 

Persons  interested  but  unable  to 
attend  the  meeting  are  welcome  in 
writing  to  request  documents  and  to 
submit  comments  or  proposals  to  the 
office  indicated  below.  Additional 
topics  may  be  considered  depending  on 
time  available.  In  order  to  facilitate 
planning  for  the  meeting,  members  of 
the  public  are  requested  to  propose  in 
writing  to  the  ofBce  below  any  topics  on 
which  they  may  wish  to  comment. 

Members  of  ttbe  general  public  may 
attend  up  to  the  capacity  ot  the  meeting 
room  and  participate  subject  to  the 
direction  of  the.Chair.  The  meeting  will 
be  held  in  Conference  Room  1107  at  the 
Department  of  State;  entry  should  be 
only  via  the  Diplomatic  entrance  at  22d 
and  "C  Streets,  N.W.  As  access  to  the 
building  is  controlled,  in  order  to 
expedite  entry,  the  ofRce  indicated 
below  ^oukl  be  notiPied  by  mail  or  fax 
not  later  than  Monday,  March  1 1  of  the 
name,  address,  firm  or  affiliation  if  any, 
social  security  munber  and  date  of  birth 
of  persons  wishing  to  attend. 

Additional  meeting — following  the 
general  Advisory  Committee  meeting,  a 
meeting  of  the  Committee's  study  Group 
on  cross-b(»tier  insolvency  will  meet  on 
Saturday,  March  16,  from  10  a.m.-3 
p.m.  That  meeting  will  take  place  at  the 
Intemati(mal  Law  Institute,  1615  New 
Hampshire  Avenue,  N.W.  Persons 
wishing  to  attend  should  notify  the 
office  below  in  advance. 

For  information  on  the  Department's 
program  in  this  field  or  for  copies  of 
documents  on  particular  topics,  please 
contact  by  mail  the  Office  of  the 
Assistant  Legal  Adviser  for  Private 
International  Law  (L/PIL),  attention 
Harold  S.  Burman,  at  2430  "E"  Street, 
N.W.,  Suite  355  South  Building, 
Washington,  D.C.  20037-2800,  or  notify 
Ms.  Gonzales  by  fax  at  (202)  776-8482. 

Dated:  February  21. 1996. 
PMw  H.  PnuMl, 

Assistant  Legal  Adviser  for  Private 
International  Uiw,  U.S.  Department  of  State. 
IFR  Doc  96-4470  Filed  2-27-96;  8:45  am) 
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[Public  Notice  No.  2348] 

state  Department  Advisory  Committee 
Study  Group  Meeting  on  UNCITRAL 
Project  on  Cross-Border  Insolvency 

The  Study  Group  on  Cross-Border 
Insolvency  of  the  Secretary  of  State's  of 
State's  Advisory  Committee  on  Private 
International  Law  (ACPIL)  will  hold  its 
next  meeting  on  Saturday,  March  16 
from  10  A.M.  to  3  P.M.  to  review 
international  efforts  to  harmonize  rules 
on  cross-border  insolvency  cases 
involving  commercial  entities. 

The  meeting  will  review  the  recent 
Report  by  the  United  Nations 
Commission  on  International  Trade  Law 
(UNCITRAL)  Working  Group  on 
Insolvency  Law,  which  met  in 
November  1995  to  consider  possible 
standards  for  procedural  aspects  of 
cross-border  insolvency.  No  decision 
has  been  made  as  to  the  form  any 
proposed  rules  should  take,  i.e.  whether 
to  prepare  UN  guidelines,  consensual 
rules,  a  model  or  uniform  law,  or  a 
multilateral  treaty.  The  Advisory 
Committee  Study  Group  meeting  will 
facilitate  preparation  of  possible  United 
States  positions  for  the  next  meeting  of 
the  UNCITRAL  intergovernmental 
Working  Group  in  April,  1996,  and 
consider  other  United  States  initiatives 
as  well. 

UNCITRAL  decided  at  its  Plenary 
session  in  May,  1995  to  work  primarily 
on  procedural,  rather  than  substantive, 
rules.  Based  on  the  Report  referenced 
above,  this  is  likely  to  cover  judicial 
cooperation,  jurisdiction,  access  to 
proceedings  for  foreign  trustees  and 
other  interests,  the  relationship  between 
primary,  ancillary  and  secondary 
proceedings,  and  related  matters.  Other 
procedure  concerns  may  be  taken  up  at 
this  stage  in  the  U.N.  process, 
depending  on  the  interests  of 
participating  countries.  Future  issues, 
such  as  substantive  law  involving 
priorities  of  claims  and  distribution 
could  be  considered,  if  at  all,  at  a  later 
.stage. 

The  relationship  of  the  UNCITRAL 
project  generally  to  U.S.  interests,  and 
its  impact  on  facilitation  of  international 
trade  will  be  considered.  Current 
projects  by  other  organizations  will  be 
referred  to  where  relevant,  including  the 
American  Law  Institute's  project  on 
harmonization  of  bankruptcy  law 
between  the  NAFTA  states,  the 
International  Bar  Association's 
Concordat,  the  recent  European  Union 
proposed  treaty  on  cross-border 
insolvency,  as  well  as  work  by  INSOL, 
the  American  Bankruptcy  Institute,  and 
others. 


Background  documents  include  the 
Report  of  the  UNCITRAL  Working 
Group,  Dec.  1, 1995,  UN  Doc.  A/CN.9/ 
419;  and  a  Report  by  INSOL 
(International  Association  of  Insolvency 
Practitioners)  on  the  Joint  Project  of 
UNCITRAL  and  INSOL,  March  1, 1995. 
Copies  of  these  documents,  as  well  as 
the  IBA  and  European  Union  documents 
referred  to,  are  available  from  the  Legal 
Adviser's  Office  at  the  address  indicated 
below. 

The  meeting  will  be  held  at  the 
International  Law  Institute,  1615  New 
Hampshire  Avenue,  N.W.,  Washington, 
DC  20009  and  is  open  to  the  public  up 
to  the  capacity  of  the  meeting  room  and 
subject  to  the  rulings  of  the  Chair.  Since 
space  is  limited,  persons  wishing  to 
attend  should  advise  Ms.  Gonzales  of 
the  Office  of  Legal  Adviser  (L/PIL), 
Suite  355  South  Building,  2430  "E" 
Street,  N.W.,  Washington,  DC  20037- 
2800,  fax  (202)  776-8482.  Persons  who 
cannot  attend  the  meeting  are  welcome 
to  submit  comments  to  the  Legal 
Adviser's  Office.  For  further  information 
on  this  project  or  on  UNCITRAL,  please 
contact  Harold  S.  Burman  at  the  above 
address  or  at  (202)  776-8420.  For 
information  on  meeting  arrangements, 
please  contact  Stuart  Kerr  of  the 
International  Law  Institute  at  (202)  483- 
3036. 

Dated:  February  21, 1996. 
Harold  S.  Burman, 
Executive  Director.  Secretary  of  State's 
Advisory  Committee  on  Private  International 
Law. 
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TENNESSEE  VALLEY  AUTHORITY 

Integrated  Resource  Plan 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  Record  of  Decision. 

SUMNIARY:  This  notice  is  provided  in 
accordance  with  TVA's  procedures 
implementing  the  National 
Environmental  Policy  Act.  TVA  has 
decided  to  adopt  the  preferred 
alternative  identified  in  its  final 
programmatic  environmental  impact 
statement  (EIS),  "Energy  Vision  2020, 
Integrated  Resource  Plan."  The  Final 
EIS  was  made  available  to  the  public  on 
December  21, 1995.  The  TVA  Board  of 
Directors  decided  to  adopt  the  preferred 
alternative  at  its  February  21, 1996, 
public  meeting.  Under  the  preferred 
alternative,  TVA  has  identified  a 
portfolio  of  energy  resource  options  that 
it  can  deploy  to  meet  future  energy 
demands  on  the  TVA  power  system  over 
the  next  25  years.  In  addition,  a  short 


term  action  plan  identifies  actions  that 
TVA  plans  to  take  over  the  next  three 
years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Maxwell,  Manager,  System 
Integration,  Tennessee  Valley  Authority, 
1101  Market  Street,  MR  3K, 
Chattanooga,  Tennessee  37402,  (423) 
7,51-2539. 

SUPPLEMENTAL  INFORMATION:  TVA  is  a 
corporate  agency  of  the  United  States 
Government.  It  operates  the  Nation's 
largest  public  power  system.  This  power 
system  provides  power  to  an  80,000 
square  mile  area,  in  parts  of  Tennessee, 
Alabama,  Georgia,  Mississippi, 
Kentucky,  North  Carolina,  and  Virginia. 
Through  independent  power 
distributors,  TVA  serves  more  than  7.5 
million  people.  TVA  also  directly  serves 
more  than  60  large  industrial  and 
Federal  installations.  The  power 
produced  by  TVA  constitutes 
approximately  4  to  5  percent  of  all  of 
the  electricity  generated  in  the  Nation. 

Under  the  1992  National  Energy 
Policy  Act,  TVA  has  been  directed  to 
employ  a  least-cost  energy  planning 
process  for  the  addition  of  new  energy 
resources  to  its  power  system.  This  Act 
also  requires  TVA  to  provide 
distributors  of  TVA  power  an 
opportunity  to  participate  in  the 
planning  process.  In  response  to  this 
directive,  TVA  began  an  integrated 
resource  planning  (IRP)  process  in 
February  1994.  Although  TVA  prepares 
project-specific  environmental  reviews 
for  proposed  energy  resource  decisions, 
TVA  committed  to  employing  a  public 
IRP  process  and  decided  to  use  the  EIS 
process  to  obtain  public  input  on  the 
IRP  itself.  Energy  Vision  2020  is  the 
result  of  this  commitment  and  process. 

An  IRP  is  simply  a  plan  which 
broadly  identifies  the  actions  which  a 
utility  anticipates  taking  to  meet 
demands  for  electric  service  and  to 
achieve  its  long-term  goals  and 
objectives.  TVA^nnounced  at  the  outset 
that  its  long-term  objective  was  to 
maintain  and  enhance  its 
competitiveness.  "Competitiveness"  for 
purposes  of  Energy  Vision  2020  was 
viewed  as  not  only  maintaining  low 
electric  rates  and  reliable  service,  but 
also  fostering  sustainable  economic 
development  and  protectmg 
environmental  quality. 

Future  Demands  on  the  TVA  System 

In  order  to  determine  future  power 
needs  on  a  utility  system,  both  the 
utility's  existing  energy  resources  and 
forecasted  future  demands  must  be 
considered.  TVA's  existing  energy 
resources  have  a  total  generating 
capacity  of  25,600  megawatts.  (This 


does  not  include  TVA's  Browns  Ferry 
Nuclear  Unit  3  and  Watts  Bar  Nucleur 
Unit  1.  These  units  were  only  recently 
restarted  and  .started,  respectively 
(November  1995).  Browns  Ferry  Unit  3 
is  already  returned  to  commercial 
operation  and  Walls  Bar  Unit  1  is 
expected  to  begin  commercial  operation 
in  Spring  1996.  The  combined  capacity 
of  these  two  units  is  2,235  megawatts.) 
Under  its  medium  load  forecast,  TVA 
expects  to  need  an  additional  6,250 
megawatts  of  energy  resources  by  Year 
2005  and  16,500  megawatts  by  Year 
2020.  Peak  loads  on  the  system  in  Year 
2020  are  expected  to  be  about  40,300 
megawatts. 

TVA  uses  state-of-the-art  energy 
forecasting  models  to  predict  future 
demands  on  its  system.  Becau.sn  of  the 
substantial  uncertainty  in  predicting 
future  demands,  TVA  develops  three 
load  forecasts:  a  high,  medium,  and  low. 
The  high  forecast  has  a  90  percent 
probability  of  not  being  exceeded.  The 
medium  forecast  has  a  50  percent 
probability  of  not  being  exceeded.  The 
low  forecast  has  a  10  percent  probability 
of  not  being  exceeded.  The  Year  2020 
peak  loads  under  the  high  and  low 
forecasts  are  56,400  megawatts  and 
24.400  megawatts,  respectively.  If  future 
demands  approach  the  high  foreca.st, 
TVA  would  need  up  to  36,000 
megawatts  of  additional  energy 
resources  to  meet  that  demand.  If 
demands  are  closer  to  the  low  forecast, 
TVA  would  need  no  additional 
resources. 

Alternatives  Considered 

The  energy  resource  alternatives 
formulated  for  Energy  Vision  2020  were 
the  result  of  an  extensive  public  and 
analytical  process.  Several  different 
mechanisms  were  used  to  obtain  public 
input  at  the  scoping  stage,  including 
surveys  of  local  opinion  leaders, 
extensive  interaction  with  members  of  a 
stakeholders  group  for  over  a  year,  12 
public  meetings,  and  a  nine-month 
period  in  which  to  submit  written 
comments.  After  release  of  the  draft  IRP 
and  EIS,  TVA  provided  more  than  80 
days  for  public  review  and  comment. 
During  this  period,  TVA  held  nine 
public  meetings  throughout  the  TVA 
region  on  the  IRP  and  EIS. 

The  primary  analytical  method  used 
for  Energy  Vision  2020  was  the  multi- 
attribute  tradeoff  method.  This  approach 
allowed  TVA  to  quantitatively  integrate 
the  identified  environmental  impacts  of 
proposed  energy  resource  strategies  and 
to  formulate  alternative  strategies  to 
mitigate  adverse  environmental  impacts 
while  retaining  other  beneficial 
characteristics  of  specific  strategies. 


Energy  resonn  i'  strategies  are  created 
from  different  conibinations  of  tMiergv 
resourcci  options.  Energy  resource 
options  are  either  supply-side  options 
(eg.,  new  generating  resoun.«s  sik.Ii  as 
coal-fired  or  nuclear  units.  gas-fir«'d 
combustion  turbines,  repowering  ot 
existing  units,  integrated  gasification,  or 
wind  lurbinHs).  or  customer  servi(  e 
options  (e.g..  demand-side  manaK«tu('nt 
actions,  including  energy  effitjuncN 
improvements  and  «ntrgy  <;onser\ation. 
or  beneficial  ele<:trifi(Uition)  In  TVA's 
Energy  Vision  2020  process,  these 
options  were  first  s<:reened  for 
acceptable  performance  using  multiple 
criteria,  including  environmental 
criteria.  These  criteria  were  developed 
from  public  input  and  TVA's  objwiives 

TVA  developed  2,000  energy  resource 
strategies  from  more  than  100  supply- 
side  and  60  customer  service  options. 
These  strategies  were  then  analyzed 
through  the  use  of  computer  models  to 
identify  combinations  of  resource 
options  that  best  met  the  evaluation 
criteria  and  that  effectively  dealt  with 
various  uncertainties  (such  as  increased 
stringency  of  environmental  regulations, 
changes  in  natural  gas  prices,  or  changes 
in  forecasted  demands). 

The  multi-attribute  tradeoff  method 
allowed  potential  environmental 
impacts  of  each  strategy  to  be  compared 
to  all  other  evaluation  criteria  (such  as 
debt,  electric  rates,  and  economic 
development)  and  to  all  other  strategies 
on  an  objective  basis.  This  process 
identified  where  real  tradeoffs  existed. 
One  of  the  most  important  tradeoffs 
occurred  between  better  environmental 
performance  and  electric  rates  because 
achieving  better  environmental 
performance  typically  produces  higher 
costs  and  higher  electric  rales.  However, 
the  integrated  resource  planning  process 
used  by  TVA  allowed  it  to  reformulate 
strategies  repeatedly  to  produce 
strategies  that  performed  better  across 
all  criteria,  including  environmental 
criteria.  Potential  tradeoffs  among 
criteria  were  reduced  or  eliminated. 
This  was  done  by  replacing  resourc-e 
options  with  undesirable  or  less 
desirable  effects  with  options  which 
produced  more  desirable  effects. 
Eventually,  this  integration  process 
produced  seven  final  alternative 
strategies  that  performed  well  across  all 
of  the  criteria,  including  environmental 
criteria. 

As  a  result  of  the  multi-attribute 
integration  process,  the  final  seven 
strategies  consisted  of  similar,  altjfough 
not  identical,  energy  resource  options 
and  they  tended  to  produce  similar 
environmental  impacts.  All  of  the 
strategies  performed  reasonably  well 
from  an  environmental  impac^t 
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standpoint  and  all  performed  better 
environmentally  than  the  "no  action" 
alternative.  (TVA  defined  "no  action"  as 
the  actions  that  it  would  likely  have 
taken  to  meet  future  demands  in  the 
absence  of  the  proposed  IRP.  Those 
actions  include  adding  more 
combustion  turbines  and  coal  fired  units 
to  the  system.) 

For  almost  every  air  and  water  quality 
impact  category,  the  seven  Bnal 
strategies  showed  improvement. 
Although  coal  usage  on  the  TVA  system 
is  proiected  to  increase  under  all  of  the 
final  alternative  strategies,  sulfur 
dioxide  emissions  are  projected  to 
decrease  in  Year  2020  from  1996  levels 
by  47  to  51  percent  depending  on  the 
strategy.  System  nitrogen  oxide 
emissions  are  projected  to  decline  in 
Year  2000  from  1996  levels  by  10  to  20 
percent,  then  increase,  but  still  remain 
3  to  13  percent  below  1996  levels.  This 
indicates  that  TVA's  contribution  to 
ozone,  visibility,  and  acid  rain  related 
impacts  should  be  reduced  regardless  of 
the  final  strategy  employed.  In  contrast, 
gremhoxise  gas  emissions  from  the  TVA 
system  are  projected  to  increase  under 
all  strategies  by  25  to  38  percent.  This 
increase  is  still  less  than  that  projected 
for  the  no-action  alternative  (it  results  in 
a  52  percent  increase)  and  on  a  per  unit 
of  electric  energy  basis  produced  10  to 
15  peicent  less  than  that  produced  by 
the  existing  system.  This  means  that  the 
efficiency  of  Uie  TVA  system  is 
improved  under  the  final  seven 
alternatives. 

Water  quality  impacts  vary  little 
across  the  final  alternatives.  EIS 
analyses  indicated  that  improving  the 
efficiency  of  TVA's  existing  . 

hydroelectric  units  would  be  ' 

environmentally  beneficial  compared  to 
impacts  associated  with  building  new 
hydroelectric  units  or  other  supply-side 
resoiirces.  The  only  noticeable 
difference  among  the  final  alternatives 
is  that  those  strategies  which  employ 
more  repowering  options  produce  less 
water  quality  impacts.  A  similar 
reduction  in  potential  air  quality 
impacts  also  occurs  when  more 
repowering  options  are  used. 

Most  potential  land-related  impacts 
are  site-specific  and  would  result  from 
implementation  of  specific  resource 
options.  These  kinds  of  impacts  will  be 
examined  in  subsequent  site  specific 
reviews.  Energy  Vision  2020  did  look  at 
more  generic  land-related  impacts  that 
are  associated  with  the  potential 
"footprint"  of  resource  options.  The 
larger  the  footprint  (the  size  of  the  site 
needed  for  an  option)  the  more  likely 
there  will  be  adverse  land-related 
environmental  impacts.  Energy  Vision 
2020  concluded  that  due  to  the 


availability  of  appropriate  sites  in  the 
TVA  region,  potential  land  impacts  do 
not  pose  a  constraint.  It  also  concluded 
that  wind  turbines  posed  the  greatest 
risk  of  adverse  land  impacts  because  of 
their  footprint  (2.000  megawatts  of  wind 
turbines  would  require  up  to  50,000 
acres). 

Preferred  Alternative 

Rather  than  select  a  discrete  energy 
resource  strategy  from  among  the  final 
seven  strategies  as  its  "preferred" 
alternative,  TVA  identified  a  "portfolio" 
of  energy  resource  options  as  its 
preferred  strategy.  All  of  the  energy 
resource  options  included  in  the  final 
seven  strategies  have  been  included  in 
this  portfolio.  In  addition,  the  portfolio 
includes  several  other  resource  options 
that  respond  particularly  well  to  certain 
uncertainties.  It  also  includes  other 
options  and  actions  that  the  TVA  Board 
directed  be  included  to  respond  to 
public  comments  on  the  draft  IRP  and 
EIS  that  TVA  needed  to  include  more 
renewable  energy  resources  and  demand 
side  management  programs. 

One  of  the  important  conclusions  that 
TVA  reached  in  Energy  Vision  2020  was 
that  future  events  (uncertainties)  will 
likely  require  changes  in  any  discrete 
energy  strategy.  The  utility  industry  is 
entering  an  era  of  significant  changes  as 
it  moves  from  a  regulated  to  a  less 
regulated  environment.  This 
substantially  heightens  the  already  large 
uncertainties  associated  with  long-range 
utility  planning.  Consequently, 
flexibility  in  resource  option  selection 
and  implementation  is  highly  valued. 
Flexibility  heightens  a  utility's  ability  to 
respond  to  events  as  they  unfold. 

The  portfolio  alternative  provides 
more  flexibility  than  any  discrete 
strategy.  Much  like  a  portfolio  of  stocks 
is  chosen  to  manage  risk  and 
accomplish  specific  objectives,  TVA's 
preferred  portfolio  alternative  better 
enables  TVA  to  meet  customer  needs  at 
an  acceptable  level  of  risk  and  still  meet 
the  objectives  of  balancing  costs,  rates, 
environmental  impacts,  debt,  and 
economic  development. 

Portfolio  options  include:  combustion 
turbines,  the  purchase  of  options  for 
both  base  load  and  peaking  power, 
improvements  to  the  existing  hydro 
system,  purchases  from  independent 
power  producers,  combined  cycle 
repowering  of  coal-fired  plants,  use  of 
landfill  and  coalbed  methane  and  refiise 
derived  fuel,  converting  TVA's 
Bellefonte  Nuclear  Plant  to  an  integrated 
combined  cycle  gasification  plant  with 
a  chemical  coproduct,  one  additional 
coal  unit  at  TVA's  Shawnee  fossil  plant, 
demand-side  management  programs, 
beneficial  electrification  programs. 


compressed  air  energy  storage,  wind 
turbines,  a  coal  refinery,  a  biomass 
energy  facility,  and  cascaded 
humidified  advanced  turbines.  As 
events  unfold,  TVA  can  decide  which  of 
the  portfolio  options  to  deploy.  Prior  to 
deploying  a  specific  resource  option, 
TVA  would  conduct  an  appropriate  site- 
or  project-specific  envfronmental  review 
that  tiers  off  of  Energy  Vision  2020. 

The  impacts  that  result  from  TVA's 
portfolio  alternative  depend  on  the 
energy  resource  options  eventually' 
deployed.  Although  these  impacts 
cannot  be  definitively  assessed  at  this 
programmatic  level,  the  impacts 
identified  for  the  final  seven  strategies 
are  likely  to  bound  those  of  the 
portfolio.  It  is  unlikely  that 
implementation  of  portfolio  options  will 
achieve  better  or  worse  environmental 
performance  than  those  identified  for 
the  final  seven  alternative  strategies. 

The  TVA  Board  decided  to  adopt  the 
portfolio- alternative  as  TVA's  long-range 
energy  resource  strategy  for  the  reasons 
given  above.  The  portfolio  provides  the 
TVA  Board  and  future  Boards  with  a 
flexible  energy  plan  that  will  help  guide 
the  strategic  actions  necessary  for  TVA 
to  serve  its  energy  customers  efficiently, 
and  to  compete  and  succeed  in  the 
electric  utility  marketplace  in  the  future. 
Because  the  Energy  Vision  2020  process 
integrated  economic  development  and 
environmental  goals  with  other 
financial  goals,  TVA's  portfolio  of 
energy  resources  will  allow  it  to  use 
innovative  approaches  to  meet  future 
demands  at  competitive  prices  while 
providing  opportunities  for  economic 
growth  and  a  quality  environment  rich 
in  natural  resources. 

Because  the  multi-attribute  tradeoff 
integrated  process  produced  final 
strategies  with  very  similar 
environmental  impacts,  there  is  not  an 
alternative  which  Is  clearly 
environmentally  preferable.  However, 
TVA's  preferred  alternative,  the  Energy 
Vision  2020  portfolio,  contains  all  of  the 
resource  options  that  perform  best 
under  the  environmental  criteria  and 
from  this  perspective,  the  portfolio  can 
be  viewed  as  environmentally 
preferable. 

Mitigation  and  Monitoring  Measures 

As  TVA  deploys  specific  energy 
resource  options,  it  will  appropriately 
mitigate  site-specific  environmental 
impacts.  However,  the  most  important 
mitigative  measure  associated  with 
Energy  Vision  2020  is  the  multi- 
attribute  tradeoff  method  used  to 
develop  and  evaluate  energy  resource 
strategies.  This  method  allowed  TVA  to 
reformulate  strategies  in  order  to  reduce 
potential  environmental  impacts. 


Dated:  February  22, 1996. 
William  J.  Muaeler, 

Senior  Vice  President,  Transmission/Power 
Supply  Group. 

(FR  Doc.  96-4497  Filed  2-27-96;  8:45  am] 
8ILUN6  CODE  (120-01-? 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement, 
Essex  County,  New  York 

AGENCY:  Federal  Highway 

Administration  (FHWA),  New  York 

State  Department  of  Transportation 

(NYSDOT). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  town  of  Jay,  Essex  County,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  9th  Floor, 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207,  Telephone: 
(518)  431-4127,  or  Richard  A.  Maitano, 
Regional  Director,  New  York  State 
Department  of  Transportation,  Region  1, 
84  Holland  Avenue,  Albany,  New  York 
12208,  Telephone:  (518)  474-6178. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
NYSDOT,  will  be  preparing  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  replace  the  County 
Route  (CR)  22  bridge  over  the  east 
branch  of  the  Ausable  River.  The 
proposed  improvement  will  involve  the 
replacement  of  the  existing  bridge,  and 
reconstruction  of  the  route  for  a  length 
sufficient  to  accommodate  the  new 
bridge  location. 


The  bridge  replacement  would 
improve  Glen  Road  (CR  22)  as  a 
transportation  link  over  the  east  branch 
of  the  Ausable  River. 

Alternatives  under  consideration 
include:  (1)  No  action;  (2)  rehabilitation 
of  the  existing  structure;  and  (3) 
replacement  with  a  new  structure. 
Variations  to  horizontal  and  vertical 
alignment  will  also  be  studied  with  the 
various  build  alternatives. 

Based  on  studies  done  to  date,  issues 
that  need  to  be  analyzed  in  depth 
include  the  visual  resources,  historic 
and  cultural  resources,  land  use, 
adjacent  right-of-way,  recreational 
rivers,  and  floodplains.  The  project's 
effect  on  features  such  as  the  National 
Register  eligible  Jay  Covered  Bridge,  the 
east  branch  of  the  Ausable  River,  and 
the  Adirondack  Park  will  be  addressed. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  State  and  local 
agencies,  public  officials,  various 
organizations  and  citizens  who  have 
previously  expressed  interest  in  this 
proposal.  No  formal  scoping  meeting  is 
planned  at  this  time.  A  public 
information  meeting  will  be  held  after 
additional  study.  After  the  Draft  EIS  is 
prepared,  it  will  be  made  available  for 
agency  and  public  review  and  comment. 
This  will  be  followed  by  a  public 
hearing  for  which  a  public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  NYSDOT  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  As.sistance 
Program  Numtxsr  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  1 2372 
regarding  intergovernmental  consultation  on 


federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  20. 1996. 

Harold ).  Brown. 

Division  Administrator.  Federal  Highway  ' 
Administration.  Albany.  New  York. 
IFR  Doc.  96-4538  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

February  8,  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis.sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasurv,  Room  2110.  1425  New  York 
Avenue'.  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1076. 

Form  Number:  IRS  Form  8807. 

Type  of  Review:  Revision. 

rJ7/<?;  Certain  Manufacturers  and 
Retailers  Excise  Taxes. 

Description:  Form  8807  is  used  to 
compute  the  exci.se  tax  on  fishing 
equipment,  bows  and  arrows,  trucks  and 
trailer  chassis  and  bodies  and  tractors 
and  the  luxur>'  tax  on  passenger 
vehicles.  (IRC  .sections  4051,  4161,  and 
4001). 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  46.746. 

Estimated  Burden  Hours  Per 
Respondent/Respondent: 


8807  Pari  1 

8807  Part  II 

Worksheet  1 

Recordkeeoino                 

3  hr.,  21  min 

....     4  hr.,  18  mm 

, .     1  hr.,  26  mm. 

Leamlno  atxiut  the  law  or  the  form  

12  min 

....     0  mm 

..      0  mm. 

Preoarino  and  sendina  the  form  to  the  IRS 

Ifi  min 

4  mm         

.     1  mm. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/Reporting 
Burden:  148,618. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 


and  Budget,  Room  10226,  New 

Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  96-4532  Filed  2-27-96:  8:45  ami 
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Submission  to  OMB  for  Review; 
Comment  Request 

FebniaryB.  1996 

The  Department  of  Treaiury  has 
submitted  the  following  public 
information  c;olle(;tion  requiTnnuMit(s)  to 
OMB  for  review  and  clearance  und«r  tlu' 
Paperwork  Reduction  Ac  t  of  1980. 
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Public  Law  9&-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

iBtenial  Revmne  Service  (IRS) 

OMB  Number:  1545-1479. 

Regulation  ID  Number:  IA-41-93 
NPRM  and  Temporary.  j 

Type  of  Review:  Extension. 

Title:  Automatic  Extension  of  Time 
for  Filing  Individual  Income  Tax 
Returns. 

Description:  An  application  for  an 
automatic  4-month  extension  of  time  to 
file  an  individual  income  tax  return  no 
longer  requires  a  signature  and  full 
remittance  of  the  amount  properly 
estimated  as  tax  that  is  unpaid  as  of  the 
due  date  of  the  return. 

Respondents:  Individuals  or      I 
households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  96-4531  Filed  2-27-96;  8:45  ami 
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Customs  Service 

Proposed  Collection;  Comment 
Request,  Permit  to  Transfer  Containers 
to  a  Container  Station 

AGBICY:  Customs  Service.  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for      ' 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  otifbr  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Permit  to 
Transfer  Containers  to  a  Container 
Station.  This  request  for  comment  is   • 


being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  29, 1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216. 1301  Constitution  Avenue  N.W., 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Permit  to  Transfer  Containers  to 
a  Container  Station. 

OMB  Number:  1515-0138. 

Form  Number:  N/A. 

/lifa.sfracf ;  This  information  collection 
is  needed  in  order  for  a  container  station 
operator  to  receive  a  permit  to  transfer 
a  container  or  containers  to  a  container 
station,  he/she  must  furnish  a  list  of 
names,  addresses,  etc.,  of  the  persons 
employed  by  him/her  upon  demand  by 
Customs  officials. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  400. 


Estimated  Annualized  Cost  to  the 
Public:  $7,192. 

Etated:  February  16, 1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
[FR  Doc.  96-4301  Filed  2-27-96;  8:45  ami 

BILLING  COOE  4S20-ae-P 


Proposed  Collection;  Comment 
Request,  Bonded  Warehouses: 
Alterations,  Suspensions,  Relocations, 
and  Discontinuance 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Bonded 
Warehouses:  Alterations,  Suspensions, 
Relocations,  and  Discontinuance.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  29, 1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216, 1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 


document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Bonded  Warehouses: 
Alterations,  Suspensions,  Relocations, 
and  Discontinuance. 

OMB  Number:  1515-0134. 

Form  Number:  N/A. 

Abstract:  This  information  collection 
is  in  the  form  of  a  written  application, 
required  by  Customs  from  a  proprietor 
of  a  bonded  warehouse  in  order  to  alter, 
relocate,  suspend  or  discontinue  a 
bonded  warehouse.  This  is  to  the  benefit 
of  the  proprietor  and  to  protect  the 
revenues  of  the  United  States. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
165. 

Estimated  Time  Per  Respondent:  70 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  193. 

Estimated  Annualized  Cost  to  the 
Public:  $3,660. 

Dated:  February  16, 1996. 
V.  Carol  Barr. 

Leader,  Printing  and  Records  Services  Group. 
|FR  Doc.  96-4300  Filed  2-27-96;  8:45  ami 
BILLING  CODE  4«20-(tt-P 


Proposed  Collection;  Comment 
Request,  Estat)lishment  of  a  Bonded 
Warehouse 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the 
Establishment  of  a  Bonded  Warehouse. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  29, 1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW., 
Washington,  DC  20229. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216, 1301  Constitution  Avenue  NW., 
Washington,  DC  20229,  Tel.  (202)  927- 
1551. 

SUPPLBMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
ilocument  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Tit/e:  Establishment  of  a  Bonded 
Warehouse. 

OMB  Number:  1515-0121. 

Form  Number:  N/A. 

Abstract:  This  information  collection 
is  in  the  form  of  an  application  required 
by  Customs  from  owners  or  lessees 
desiring  to  establish  a  bonded 
warehouse.  The  information  provided  is 
used  by  Customs  to  insure  that  the  legal, 
regulatory  and  administrative 
requirements  are  met  by  the 
respondents.  The  application  is 
accompanied  by  other  supporting 
documents  which  any  commercial 
operation  would  have  in  the  course  of 
business. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  135. 

Estimated  Annualized  Cost  to  the 
Public:  $2,025. 


Dated:  February  16. 1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group 
(FR  Doc.  96-4299  Filed  2-27-96;  8.45  am| 
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Proposed  Collection:  Comment 
Request;  Cargo  Declaration  and  Cargo 
Declaration  (Outwrard  with  Commercial 
Forms) 

AGBICY:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  pa[>erwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Cargo 
Declaration  and  Cargo  Declaration 
(Outward  With  Commercial  Forms). 
This  request  for  comment  is  tieing  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  29, 1996.  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Printing  and 
Records  Services  Group,  Room  6216. 
1301  Constitution  Ave..  N.W.. 
Washington,  DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  tc  U.S.  Customs 
Service.  Attn.:  Norman  Waits,  Room 
6216.  1301  Constitution  Avenue  N.W., 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  colleclion. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  be<:ome  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
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comments  concerning  the  following 
information  collection:  . 

Title:  Cargo  Declaration.         ' 

OMB  Number:  1515-0078. 

Form  Number:  CF  1302  and  1302A. 

Abstract:  This  information  collection 
is  used  by  Customs  for  the  control  of 
cargo  and  pre-selectivity  targeting  of 
cargo  for  enforcement  purposes. 
Customs  Forms  1302  and  1302A  are 
used  by  the  master  of  a  vessel  to  list  all 
inward  cargo  onboard  and  for  the 
clearance  of  all  cargo  onboard  with 
commerical  forms. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
140  000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burdeii 
f/ours  11,662. 

Estimated  Annualizea  Cost  to  the 
Public  a  <   ^  000* 

Dated.  Febnian    •>    '«J9«> 
V  tiarol  Barr 
Leadei.  Printing  aiin  HetoM^  Service;-  Jmup 
jFR  Doc.  9b-^29B  Filea  J.-2;  -96.  8:45  ami 
BNJJNG  OOOE  4«0-0Z-l> 


Proposed  Collection;  Comment 
Request;  Marking  Serially  Numbered 
Substantial  Holders  or  Containers 

AGBiiCY:  Customs  Service.  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Marking 
Serially  Numbered  Substantial  Holders 
or  Containers.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DAT^:  Written  comments  should  be 
received  on  or  before  April  29, 1996,  to 
be  assiired  of  consideration. 


'Specifically,  if  applicable,  compare  the  cost  of 
prasenting  the  necessary  infonnation  on  the  form.s 
thenueives,  versus  submitting  the  information 
electronically.  Capital  costs  for  implementing 
electronic  capabilities  and  the  continuing  costs  of 
electronically  transmitting  the  information  should 
be  commented  upon. 


UMI 


ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216.  1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Marking  Serially  Numbered 
Substantial  Holders  or  Containers. 

OMB  Number:  1515-0116. 

Form  Number:  N/A. 

Abstract:  The  marking  is  used  to 
provide  for  duty-free  entry  of  holders  or 
containers  which  were  manufactured  in 
the  United  States  and  exported  and 
returned  without  having  been  advanced 
in  value  or  improved  in  condition  by 
any  process  or  manufacture.  The 
regulation  also  provides  for  duty-free 
entry  of  holders  or  containers  of  foreign 
manufacture  if  duty  has  been  paid 
before. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
540. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  90. 

Estimated  Annualized  Cost  to  the 
Public:  S\. 080. 


Dated:  February  16,  1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Fecords  Services  Group. 
|FR  I>oc.  96-^296  Filed  2-27-96;  8:45  ami 
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Proposed  Collection;  Comment 
Request;  Report  of  Division 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Report  of 
Diversion.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  29, 1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Reqords  Services  Group,  Room  6216. 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  diriected  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216, 1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPt-EMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Report  of  Diversion. 

OMB  Number:  151 5-0071 . 

Form  Number:  CF  26. 


Abstract:  Customs  Form  26  is  used  by 
vessel  owners,  masters  or  agents  when 
requesting  a  diversion  of  a  vessel  or  to 
petition  for  relief  from  penalties 
incurred  as  a  result  of  unlawful 
diversion  or  both. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  in.stitutions. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  233. 

Estimated  Total  Annualized  Cost  to 
the  Public:  $3,000. 

Dated:  Febnjary  16. 1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
|FR  Doc.  96-4295  Filed  2-27-96;  8:45  ami 
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Proposed  Collection;  Comment 
Request  Importer  Record  Number 
"Freeze"  Program 

agency:  U.S.  Custom  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Importer 
Record  Number  "Freeze"  Program.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  29,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits^  Room 
6216, 1301  Constitution  Avenue  N.W., 
Washington,  aC.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 


Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3.506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estiir.ates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  .summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Importer  Record  Number 
"Freeze"  Program. 

OMB  Number:  1515-0199. 

Form  Number:  N/A. 

Abstract:  This  information  collection 
is  used  by  Customs  to  insure 
participating  importers  of  record  that 
they  will  receive  any  Customs 
transaction  notifications  by  "freezing" 
certain  importer  identification 
information.  This  collection  requires 
importers  to  designate  those  individuals 
authorized  to  effect  name/address 
changes  for  purposes  of  receiving 
transaction  notifications. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  10 
minuteis. 

Estimated  Total  Annual  Burden 
Hours:  33. 

Estimated  Annualized  Cost  to  the 
Public:  $660. 

Dated:  February  16,  1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
IFR  Doc.  96-4294  Filed  2-27-96;  8:45  am] 
BILUNG  CODE  4t2»-02-P 


Proposed  Collection;  Comment 
Request  Cargo  Container  and  Road 
Vehicle  Certiflcation  for  Transport 
Under  Customs  Seal 

AGENCY:  United  States  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Depart  inent  of  the 
Treasury,  as  part  of  its  (.ontinuing  efforl 
to  reduce  paperwork  and  respondent 
burden.  (Customs  invites  the  general 
pubiit.  and  other  Federal  agem  ies  to 
(.otninent  on  an  information  (ollection 
roqiiiremenl  f;on(  erning  the  Cargo 
Container  and  Road  Vehicle 
Certification  For  Transport  Under 
(lustoms  Seal.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  A<:t  of  \W^ 
(Public  Law  104-1.1;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  29,  1996,  to 
he  assured  of  consideration. 
ADDRESSES:  Direct  all  written  (ommonts 
to  U.S.  (iustoms  Service.  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave..  N.W.. 
Washington,  DC  20229 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
( opies  of  the  form(s)  and  instruf  tions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Norman  Waits.  Room 
6216.  1301  Constitution  Avenue  N  VV  . 
Washington.  DC.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATKM:  C:ustoms 
invites  the  general  public  and  other 
Federal  agetu:ies  to  conmient  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3.506(c)(2)(A)).  The 
comments  should  address  the  ai:curacy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collet;tion  tec.hniques  or 
the  use  of  other  forms  of  information 
te<:hnology.  as  well  as  other  relevant 
aspects  of  the  inlorni;yion  collection. 
The  comments  that  art^  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  ret:ord.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Cargo  Container  and  Road 
Vehicle  Certification  for  Transport 
Under  Customs  Seal. 

OMB  Number:  1515-0145. 

Form  Number.  N/A. 

Abstract:This  information  colle<:tion 
is  used  in  a  voluntary  program  to 
receive  internationally-recognized 
Cu.stoms  certification  that  intermodel 
container/ road  vehicles  meet 
construction  requirements  of 
international  Customs  conventions. 
Such  certification  facilitates 
International  trade  by  redui:ing 
intermediate  internaiional  controls. 
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Current  Actions:  There  are  no  changes 
to  the  infcHination  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
chaMe). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
880. 

Estimated  Time  Per  Respondent:  3.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3080. 

Estimated  Annualized  Cost  to  the 
Public:  $37,500. 

Dated:  February  16, 1996.  | 

V.Carol  But, 

Leader.  Printing  and  Records  Services  Group. 
[FR  Doc.  9&-4293  Filed  2-27-96:  8:45  am) 
■LUNO  COOC  4M»-M-P 


Proposed  CoHoction;  Comment 
Roquost;  Use  of  Air  Wayt)ill  as  In-bond 
Document 

agency:  Customs  Service,  Treasiuy. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  (m  an  information  collection 
requirement  concerning  the  Use  of  Air 
Waybill  as  In-Bond  Document.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  29, 1996,  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.  NW., 
Washington,  DC  202^9. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216. 1301  Constitution  Avenue  NW., 
Washington,  DC  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 


minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Miinagement  emd  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
docimient  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Use  of  Air  Waybill  as  In-Bond 
Document. 

OMB  Number:  1515-0186. 

Form  Number:  CF  7512. 

Abstract:  This  information  collection 
is  used  by  Customs  to  identify  the 
delivering  carrier,  whether  or  not  it  is 
the  initial  bonded  carrier,  to  surrender 
the  in-bond  document  and  serve  notice 
of  its  arrival.  The  use  of  this  document 
facilitates  the  movement  of  cargo  and 
the  dehvery  of  in-bond  freight. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
chance). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
31,200. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1030. 

Estimated  Annualized  Cost  to  the 
Public:  $10,300. 

Dated:  February  16,  1996. 
V.  Carol  BaiT, 

Leader.  Printing  and  Records  Services  Group. 
[FR  Doc.  96-4290  Filed  2-27-96:  8:45  am) 

BILUNG  CODE  4S20-02-4> 


UNriED  STATES  INFORMATION 
AGENCY 

Proposed  Collection;  Comment 
Request 

AGENCY:  United  States  Information 

Agency. 

action:  Proposed  collection;  Comment 

request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  federal  agencies  are 
required  to  submit  proposed  or 
established  reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  will  make  such  a 


submission.  The  information  collection 
activity  involved  v\rith  this  program  is 
conducted  pursuant  to  the  mandate- 
given  to  the  Uiuted  States  Information 
Agency  (USIA)  under  the  terms  and 
conditions  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256.  USIA  is  requesting 
approval  for  a  revision  and  three-year 
extension  of  an  information  collection 
entitled  "Exchange  Visitor  Program 
Apphcation"  (L\P-37),  and  "Update  of 
Information  on  Exchange  Visitor 
Program  Sponsor"  (IAP-87),  under 
OMB  control  ntmiber  3116-0210  which 
expires  March  31, 1995.  To  allow  for  the 
comment  period,  USIA  will  request  a 
90-day  extension  for  this  information 
collection.  Estimated  burden  hours  per 
response  is  60  minutes  for  the  IAP-37 
and  20  minutes  for  the  IAP-87. 
Respondents  wrill  be  required  to  respond 
only  one  time. 

DATES:  Comments  are  due  on  or  before 
April  29. 1996. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting  ~ 
statement,  and  other  documents  t^t 
wdll  be  submitted  to  OMB  for  approval 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USIA,  and 
also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street, 
S.W.,  Washington,  D.C.  20547, 
telephone  (202)  619-4408;  and  OMB 
review:  Mr.  Jefferson  Hill,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 
Washington,  D.C.  20503,  Telephone 
(202)  395-3176. 

SUPPLEMENTARY  INFORMATION:  PubUc 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0210)  is 
estimated  to  average  60  minutes  per 
response  for  the  IAP-37  and  20  minutes 
for  the  IAP-87,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  As  part  of  its  continuing 
effort  to  reduce  the  paperwork  burden, 
USIA  invites  the  general  pubhc  and 
other  Federal  agencies  to  comment  on 
the  proposed  information  collection  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  Agency's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways,  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/ADD,  301 
Fourth  Street,  S.W.,  Washington,  D.C. 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington,  D.C.  20503. 

Titles:  "Exchange  Visitor  Program 
Application"  and  "Update  of 
Information  on  Exchange  Visitor 
Program  Sponsor'.' 

Form  Numbers:  IAP-37,  IAP-87. 

Abstract:  Under  the  requirements  of 
Public  Law  87-256  and  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  USIA  has  been  delegated  the 
authority  to  designate  the  Exchange 
Visitor  Program  for  U.S.  Government 
agencies,  public  and  private  educational 
and  cultural  exchange.  The  purpose  of 
the  exchange  visitor  program  is 
intended  to  promote  interchanges  of 
persons  engaged  in  Education,  Arts, 
Sciences  and  to  promote  mutual 
understanding  between  the  people  of 
the  U.S.  and  other  countries.  The  USIA 
IAP-37  form  is  used  when  organizations 
wishing  to  sponsor  exchange  visitors 
from  abroad  must  apply  to  USIA  for  a 
designation  that  will  permit  them  to 
function  as  sponsors.  The  USIA  IAP-87 
form  is  used  by  the  Exchange  Visitor 
Sponsors  to  change  the  name  of  their 
institution  and/or  organization,  the 
names  of  the  personnel  involved, 
addrass,  or  telephone  numbers.  The 
forms  is  also  used  to  order  supply  of 
other  forms,  code  books,  or  caficel  the 
program. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents — 1,550 
Recordkeeping  Hours — 1.20 
Total  Annual  Burden— 1,000 

Dated:  February  22,  1995. 
Rose  Royal, 

Federal  Register  Liaison. 
|FR  Doc.  96-4460  Filed  2-27-96;  8:45  ami 

BILUNG  CODE  8230-01 -M 


Proposed  Collection;  Comment 
Request 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Proposed  collection;  Comment 

request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  federal  agencies  are 
required  to  submit  proposed  or 
established  reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  will  make  such  a 
submission.  USIA  is  requesting 
approval  for  a  three-year  extension  of  an 
information  collection  entitled  "USIA 
Travel  Survey"  L\P-128.  under  OMB 
control  number  3116-0211  which 
expires  May  31,  1996.  Estimated  burden 
hours  per  response  is  10  minutes. 
Respondents  will  be  required  to  respond 
only  one  time. 

DATES:  Comments  are  due  on  or  before 
April  29.  1996. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  submitted  to  OMB  for  approval 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USIA,  and 
also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency.  M/ADD,  301  Fourth  Street, 
SW..  Washington,  DC  20547,  telephone 
(202)  619-4408;  and  OMB  review:  .Mr. 
Jefferson  Hill,  Office  of  Information  And 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 
Washington.  DC  20503,  Telephone  (202) 
395-3176. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  hirrden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0211)  is 
estimated  to  average  ten  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  As  part  of  its  continuing 
effort  to  reduce  the  paperwork  burden. 
USIA  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  proposed  information  collection  a.s 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 


Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  Agency's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspeci  of  this  collection  of 
information  to  the  United  States 
Information  Agency.  M/ADD,  301 
Fourth  Street.  SW.,  Washington.  DC 
20547:  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202.  NEOB, 
Washington.  DC  20503. 

Title:  "USIA  Travel  Survey". 

Form  Numbers:  lAP-128. 

Abstract:  To  assess  the  reliability  and 
performance  of  the  Travel  Management 
Center  (TMC)  contracted  by  the  General 
Services  Administration  (GSA). 
Respondents  are  the  travelers  who  use 
the  services  of  TMC.  The  travelers 
include  U.S.  Government  employees, 
non-profit  grantee  institutions, 
individual  grant  recipients  and  private 
citizens. 

Proposed  Frequency  nf  Responses: 

No.  of  Respondents — 1680 
Recordkeeping  Hours — 80 
Total  Annual  Burden— 3fil 

Dated:  February  21.  199h 
Rose  Royal. 

Federal  Register  Liaison 
IFR  Do< .  96-4459  Filed  2-27-96;  845  ami 
B4LLJNG  CODE  tZM-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Proposed  Information  Cotlection 
Activity;  Public  J^mment  Request: 
Application  for  Education  Loan,  VA 
Form  22-«725 

AGENCY:  Veterans  Benpfits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  As  part  of  its  contiruiinp  fffnrl 
to  reduce  paperwork  and  rrspoiident 
burden.  Veterans  Benefits 
Administr.ition  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  conmient  on  this 
information  i  ollet  tion.  This  request  for 
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cominent  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  April  29, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (0M6) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

0MB  Control  Number:  2900-0236. 

Title  and  Form  Number:  Application 
for  Education  Loan,  VA  Form  22-8725. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  This  form  requests 
information  needed  to  determine 
eligibility  for  an  education  loan.  A 
complete  report  of  the  applicant's 
financial  resources  and  education- 
related  expenses  is  required  to  compute 
the  amount  of  an  education  loan. 

Current  Actions:  To  apply  for  a  VA 
education  loan  under  38  U.S.C.  Chapter 
35,  a  claimant  must  provide  information 
relating  to  his  or  her  financial  resources 
and  education-related  expenses. 

This  information  Is  collected  on  VA 
Form  22-8725,  Application  for 
Education  Loan.  If  the  claimant  is 


otherwise  eligible,  the  Department  of 
Veterans  Affairs  (VA)  can  grant  an 
education  loan  if  the  education-related 
expenses  exceed  financial  resources  (38 
U.S.C.  3698). 

VA  uses  the  information  from  the 
current  collection  to  determine  whether 
an  eligible  claimant's  education-related 
expenses  will  exceed  his  or  her 
Hnancial  resources  during  a  specified 
enrollment  period. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  33  hours. 

Estimated  Average  Burden  Per 
Respondent:  40  minutes  per  application. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
50. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Jacquie  McCray,  Information 
Management  Service  (045 A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  Telephone  (202)  565-8266  or 
FAX  (202)  565-8267. 

Dated:  February  8,  1996. 
By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
|FR  Doc.  96-4457  Filed  2-27-96;  8:45  am] 

BILUNG  COO€  8320-01-^ 


Residency  Realignment  Review 
Committee,  Notice  of  Meeting 

As  required  by  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463,  the 
VA  hereby  gives  notice  that  the 
Residency  Realignment  Review 
Committee  has  scheduled  a  meeting  on 
March  4th  and  5th,  1996.  The  meeting 
on  the  4th  will  start  at  10  a.m.  and  end 


at  5  p.m.  and  the  meeting  on  the  5th 
will  start  at  8:30  a.m.  and  end  at  12 
noon.  The  meeting  will  be  held  in  Room 
830  at  VA  Central  Office,  810  Vermont 
Avenue,  NW,  Washington,  DC.  The 
purpose  of  the  committee  is  to  review 
the  present  scope  and  structure  of 
Veterans  Health  Administration's 
Residency  Program  to  ensure  that  the 
program  is  effective  in  future  health  care 
setting. 

The  morning  of  the  first  day  will  be 
to  discuss  distribution  of  VA  Residency 
Positions  and  patient  socio- 
demographics  and  service  needs.  The 
afternoon  will  be  divided  into  working 
groups  and  will  rejoin  for  working 
group  summaries.  The  meeting  on  the 
second  day  will  be  an  overview  of  the 
first  day's  discussions  and  planning 
work  assignments  and  the  agenda  for 
the  next  meeting.  The  next  meeting  will 
be  to  finalize  a  report  to  the  VA  Under 
Secretary  for  Health  with 
recommendations  for  restructuring  VA 
residency  programs.  Future  meetings 
will  be  announced  as  their  dates  are  set. 
VA  has  determined  that  the  work  of  this 
Committee  is  in  the  public  interest. 

The  meeting  will  be  open  to  the 
public.  Due  to  limited  seating  capacity 
of  the  room,  those  who  plan  to  attend 
or  who  have  questions  concerning  the 
meeting  should  contact  Sylvia  Best, 
Department  of  Veterans  Affairs  at  (202) 
565-7954  or  7955. 

The  Designated  Federal  Official  for 
the  Committee  is  Jan  Lamoreaux,  Office 
of  Policy,  Planning  and  Performance 
(phone  number:  (202)  565-7961). 

Dated:  February  21, 1996. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  96-4458  Filed  2-27-96;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  61.  No    40 

Wednesday.  Fcbruarv  2«.  199b 


This  section  of  the  FEDERAL  REGISTER 
'  contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


INTER-AMERICAN  FOUNDATION 

TIME  AND  DATE:  March  18.  1996, 11:30 
a.m.-3:00  p.m. 

PLACE:  901  N.  Stuart  Street,  Tenth  Floor, 
Ariington,  Virginia  22203. 


STATUS:  Open  except  for  the  portion 
specified  as  closed  session  as  provided 
in  22  CFR  Fart  1004.4(b). 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  November 

15,  1995.  Meeting  of  the  Board  of 
Directors 

2.  Next  steps  in  selecting  a  President  for  the 

Foundation  (closed  session) 

3.  President's  Report 

a.  Plans  for  decreasing  operational 
expenses  for  Fiscal  Year  1997 
'     b.  Strategy  for  the  institutional  transition 
towards  accessing  funds  from  other 
appropriate  organizations 


c.  Program  update,  report  on  the  status  uf 
current  pipeline  of  grants 

d.  (>)ngrf;ssional  strategy  fcjr  securing 
funds  necessary  for  transiticjn  piirjod 

R.  Fis(.al  Year  19M7  Budget 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Adolfo  A.  Franco.  Secretary  to  the  Board 
of  Directors.  (70.3)  841-3894. 

Dated  February  23.  199«) 
Adolfs  A.  Franco. 

Sunshinfi  Art  Officpr 

|FRDo<.  96-4610  Filed  2-26-46.  1(121  hiiiI 
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Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Pubiic  and  Indian  Housing 


24  CFR  Parts  950  and  990 
Low-Income  Public  and  Indian  Housing- 
Vacancy  Rule;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  950  and  990 
(Dodiat  No.  FR-4647-f-01] 
Rm2S77-AB44 

Low-Income  Put)lic  and  Indian 
Houaing— Vacancy  Rule 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
new  conditions  under  which  a  Public 
Housing  Agency  (PHA),  an  Indian 
Housing  Authority  (IHA),  or  Resident 
Management  Corporation  may  include 
vacant  units  in  its  computation  of 
eligibility  under  the  Performance 
Funding  System  (PFS).  (The  term 
housing  authority  (HA)  is  used 
throughout  this  final  rule  when  referring 
to  both  PHAs  and  IHAs.)  The  final  rule 
gives  greater  recognition  to  units  that 
are  vacant  for  reasons  beyond  the  HA's 
control,  makes  changes  in  the  current 
treatment  of  vacant  imits  that  are  part  of 
a  modernization  program,  and,  imder 
certain  circumstances,  has  HAs  exclude 
long-term  vacant  units  fit>m  their 
inventory  of  units  available  for 
•occupancy. 

DATES:  April  1, 1996.  Applicability  date: 
Operating  subsidy  eligibility  will  first  be 
determined  imder  the  new  provisions  of 
this  rule  by  PHAs  and  HiAs  having 
fiscal  years  beginning  Jidy  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Russ,  General  Deputy 
Assistant  Secretary,  Public  and  Assisted 
Housing  Operations,  Room  4210,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  20410,  telephone  (202) 
70ft-1380  [this  telephone  number  is  not 
toll-firee].  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TDD  by  calling  the  Federal 
Information  Relay  Service  at  1-600- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

PapenviH-k  Reduction  Act  Statiement 

The  information  collection 
requirements  contained  in  §§  950.725, 
950.760,  990.109.  and  990.117  of  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
niunber  2577-0066.  An  agency  may  not 


conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Background 

On  July  19, 1995,  the  Department 
published  a  proposed  rule  (60  FR 
37294)  that  would  estabhsh  new 
conditions  under  which  an  HA  may  use 
a  Projected  Occupancy  Percentage  of 
less  than  97  percent  in  computing  its 
Dwelling  Rental  Income  under  the 
Performance  Funding  System  (PFS).  The 
proposed  rule  incorporated  the 
recommendations  of  a  regulatory 
negotiation  advisory  committee 
composed  of  persons  who  represent  the 
interests  affected  by  the  ciuxent  vacancy 
rule. 

Discussion  of  Public  Comments 

The  Department  received  eight  public 
comments  in  response  to  the  proposed 
rule,  including  comments  from  five 
PHAs,  two  national  HA  associations, 
and  one  IHA.  One  of  the  PHA 
commenters  was  a  member  of  the 
advisory  committee. 

The  Department  received  very 
favorable  comments  for  using  a 
negotiated  rulemaking  process  to 
develop  the  proposed  rule.  This  was  the 
first  use  of  negotiated  rulemaking  by  the 
Department  and  consideration  is  being 
and  will  be  given  to  using  this  model  for 
other  rulemaking  efforts  in  the  futiue. 
The  IHA  commenter  expressed  regrets 
that  there  was  no  IHA  representative  on 
the  advisory  committee.  The 
Department  notes  that  the  National 
American  Indian  Housing  Coimcil  was 
invited  to  join  the  committee,  but 
declined  membership. 

The  IHA  commenter  recommended 
that  the  definition  of  "Units  vacant  due 
to  circumstances  and  actions  beyond  the 
IHA's  control"  (§  950.102)  be  expanded 
to  include  cultural,  social,  or  religious 
circumstances.  The  commenter  notes 
that  "[i]n  many  Indian  communities 
*   *   *  unexpected  death,  suicide,  or 
violent  act"  in  a  unit  may  "affect  the  re- 
occupancy  of  [that]  unit."  The 
Department  appreciates  the  comment, 
but  does  not  believe  that  this  type  of 
circumstance  seriously  affects  the 
ability  of  a  significant  number  of  IHAs 
to  maintain  an  overall  acceptable 
occupancy  level.  The  Department  has 
found  that  IHAs  generally  have  high 
levels  of  occupancy  and,  thus,  would 
not  be  adversely  affected  by  the 
provisions  of  the  vacancy  rule.  If  such 
a  circumstance  did  arise  that  caused  the 
IHA  to  project  an  occupancy  percentage 
of  less  than  97  percent  and  to  have  more 
than  5  vacant  units,  a  waiver  request 


could  be  made  and  considered  on  the 
merits  of  the  case. 

One  commenter  requested  that 
reduced  Comprehensive  Grant  Program 
(CGP)  funds  be  added  to  the  list  of 
acceptable  "beyond  control" 
drctunstances.  This  rule  does  address 
the  situation  of  a  reduction  in  CGP 
funding  which  occurs  as  a  result  of  a 
rescission  of  appropriated  funds, 
although  not  as  a  "beyond  control" 
circ\unstance.  If  such  an  action  results 
in  an  HA  not  being  able  to  complete  all 
the  vacant  unit  rehabilitation  in  its 
approved  Annual  Statement,  the  HA 
may  seek  a  waiver  to  permit  full  PFS 
eligibility  for  those  units  approved  but 
not  funded.  While  the  advisory 
committee  discussed  the  need  to 
mitigate  the  consequences  of  a 
rescission,  the  only  procedural  process 
mentioned  to  obtain  relief  was  through 
a  waiver.  The  specific  waiver  provision 
in  the  proposed  ride  is  omitted  in  the 
final  rule,  because  waiver  authority 
already  exists  (see  24  CFR  990.101). 
Since  the  objective  of  the  commenter  is 
being  met,  the  Department  does  not  feel 
it  necessary  to  overturn  the  decision  of 
the  committee. 

One  commenter  noted  that 
insufficient  funding  for  otherwise 
approvable  applications  for 
QDmprehensive  Improvement 
Assistance  Program  (CIAP)  funds  was  an 
acceptable  "beyond  control" 
cirounstance  and  asked  why 
insufficient  CGP  funding  could  not  also 
be  an  acceptable  reason.  This  rule  does 
provide  that  the  failure  of  an  HA  to  fund 
an  otherwise  approvable  Resident 
Management  Corporation  (RMC)  request 
for  CGP  funds  from  its  HA  would  be 
treated  as  an  acceptable  "beyond 
control"  circumstance  that  the  RMC 
could  use  to  justify  using  a  projected 
occupancy  percentage  of  less  than  97 
percent.  The  advisory  committee  agreed 
on  this  relief  because  both  the  HA 
apphcation  to  the  Department  for  CIAP 
funds  and  a  RMC  request  for  CGP  funds 
firom  its  HA  could  be  denied  because  of 
insufficient  funds.  The  CGP,  however,  is 
not  a  competition  program  and  the 
concept  of  insufficient  funds  as 
described  above  does  not  apply.  Fimds 
are  provided  to  eUgible  HAs  on  a 
formula  basis,  and  the  HA  knows  what 
its  resources  are  at  the  time  it  develops 
its  Annual  Statement. 

Two  commenters  addressed  that 
portion  of  the  proposed  rule  dealing 
with  vacant  imits  undergoing 
modernization.  One  commenter  stated 
that  the  requirement  that  an  HA  place 
its  vacant  units  imder  construction 
within  two  Federal  Fiscal  Years  (FFY) 
after  the  FFY  in  which  the  funds  are 
approved  was  very  stringent.  Another 


commenter  believed  that  the  2-year 
requirement  should  be  extended  if  HUD 
approves  extensions  to  the 
modernization  implementation 
schedule.  The  committee  had  addressed 
this  issue  and  reached  a  consensus  that 
the  2-year  provision  would  not  be 
extended. 

It  should  be  noted  that  the  2-year  time 
period  does  not  include  the  FFY  in 
which  the  funds  were  received. 
Depending  on  when  the  HA  received  its 
mtKiemization  funding,  it  could  actually 
have  up  to  3  years  to  place  the  vacant 
units  under  a  construction  contract. 
Also,  if  an  HA  initially  fails  to  place  its 
vacant  imits  under  a  construction 
contract  within  the  2-year  period,  the 
HA  would  still  be  able  to  regain  special 
treatment  at  the  time  it  did  place  the 
units  under  a  construction  contract, 
although  not  retroactively. 

The  Department  was  part  of  the 
consensus  on  this  issue  and  continues 
to  support  the  committee  decision. 

The  Department  received  three 
comments  regarding  the  process  for 
requesting  a  waiver.  One  commenter 
stated  that  if  there  were  a  rescission  of 
appropriated  funds  for  the  CGP,  the  HA 
should  not  have  to  bear  the  burden  of 
requesting  a  waiver.  The  Department 
appreciates  the  comment,  but  because 
the  impact  of  a  rescission  will  vary 
widely,  the  Department  needs  to  know 
on  a  case-by-case  basis  what  that  impact 
will  be  in  order  to  provide  relief;  that 
information  can  only  come  from  the  HA. 
The  same  commenter  asked  that 
procedures  for  requesting  a  waiver  be 
provided  to  HAs  before  the  rule 
becomes  final,  and  another  commenter 
requested  that  the  rule  include  the 
conditions  under  which  a  waiver  will  be 
approved.  The  proposed  rule  provided 
general  guidance  in  §  990.121  (the  PHA 
would  have  had  to  document  that  it  has 
made  best  efforts  to  correct  the 
underlying  problems  and  that  it  could 
not  correct  the  problems  in  a  cost- 
effective  manner),  but  the  specific 
documentation  that  the  HA  will  have  to 
submit  cannot  be  determined  in 
advance  because  a  waiver  by  its  nature 
involves  a  special  circumstance.  The 
final  rule  has  omitted  the  separate 
waiver  language  from  this  part,  because 
of -the  waiver  authority  already  provided 
in  §  999.101;  repetition  of  this  authority 
is  contrary  to  the  Department's  ongoing 
efforts  to  streamline  its  regulations. 

One  commenter  requested  that  the 
Department  provide  a  2-year  extension 
to  any  HA,  instead  of  1  year,  if  a 
rescission  of  appropriated  funds  for  the 
CGP  occurs  that  prevents  the  HA  torn 
completing  the  modernization  of  all  of 
the  vacant  units  that  were  in  the  HA's 
approved  Aimual  Statement.  The 


committee  did  recognize  that  relief 
should  be  given  to  an  HA  that  had  to 
change  its  approved  Annual  Statement 
in  order  to  reflect  a  rescission  of  funds. 
Because  the  relief  provided  should 
relate  back  to  the  severity  of  the 
rescission  and  that  severity  is  not 
known  in  advance,  it  was  difficult  to 
develop  an  appropriate  measure  of 
relief.  The  Department  was  part  of  the 
consensus  to  provide  this  relief  and 
believes  that,  until  there  has  been  some 
experience  with  this  type  of  unusual 
situation,  the  1-year  extension  is 
appropriate. 

The  Department  received  one 
comment  on  the  transition  provisions  of 
the'proposed  rule.  The  commenter 
believed  that  the  rule  would  eliminate 
Comprehensive  Occupancy  Plans 
(COPs),  even  for  those  HAs  that  are  still 
under  a  HUD-approved  COP.  This  is  not 
the  case.  An  HA  with  a  HUD-approved 
COP  at  the  time  the  final  rule  becomes 
effective  may  continue  to  determine  its 
PFS  eligibility  using  the  provisions  of 
§990.118,  as  that  section  exists  before 
this  final  rule  becomes  effective.  The 
Department  will  not  approve  new  COPs. 
however,  after  the  effective  date  of  this 
rule,  and  after  the  time  period  of  the 
COP  has  expired,  the  HA  will  determine 
its  projected  occupancy  percentage 
using  the  provisions  of  this  rule. 

One  commenter  proposed  that  a  lower 
standard  of  occupancy — of  between  93 
percent  to  95  percent,  rather  than  97 
percent — would  be  more  reasonable  for 
HAs.  The  appropriateness  of  the  97 
percent  occupancy  standard  was 
discussed  at  length  by  the  committee, 
and  the  members  concluded  that,  given 
current  budget  constraints,  it  was  not 
feasible  to  redefine  the  standard.  The 
provisions  of  the  proposed  rule 
developed  by  the  committee,  therefore, 
were  based  on  an  assumption  that  the 
97  percent  standard  would  remain  in 
place;  this  final  rule  also  continues  the 
97  percent  standard. 

Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(o)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  operating  costs 
that  do  not  affect  a  physical  structure  or 
property  and,  therefore,  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 


publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  sets 
out  ehgibility  criteria  for  low-income 
public  and  Indian  housing  operating 
subsidies  that  may  impact  those  HAs 
with  large  numbers  of  long-term  vacant 
units.  However.  HUD's  data  incident  to 
establishing  the  Vacancy  Reduction 
Program  indicates  that  high-vacancy 
PHAs  are  relatively  few  in  number  (and 
high-vacancy  IHAs  virtually 
nonexistent),  and  that  a  preponderance 
of  the  program's  vacancies  are  in  a  ven,' 
limited  number  of  the  larger  PHAs.  Most 
HAs  will  be  unaffected  by  this  rule. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  .\s  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  The  rule  refines  the 
criteria  under  which  operating  subsidies 
are  paid  on  HUD-assisted  housing 
owned  and  operated  by  HAs.  but  will 
not  interfere  with  State  or  local 
government  functions. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  jhus.  i.s  not 
subject  to  review  under  the  Order  No 
significant  change  in  existing  Hl'D 
policies  or  programs  results  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  famiU 
concerns  The  rule  merely  in\olves  the 
amount  of  funding  that  an  HA  should 
receive  under  a  refinement  of  an 
e.xisting  procedure. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  for  this 
rule  are  14.145,  14.146,  and  14.147 

List  of  Subjects 

24  CFR  Part  950 

Aged,  Grant  programs — housing  and 
community  development.  Grant 
programs — Indians,  Indians,  Individuals 
with  disabilities.  Low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 
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24  CFR  Part  990  \ 

Grant  programs — housing  and 
community  development,  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  950  and  990  of  title  24 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows. 

PART  950-MDiAN  HOUSING 
PROQRAMS  I 

1.  The  authority  citation  for  part  950 
continues  to  read  as  foUqws: 

AnthoritT:  25  U.S.C.  450e(b):  42  U.S.C. 
1437aa-1437ee  and  3535(d]. 

2.  Section  950.102  is  amended  by 
adding  in  alphabetical  order  definitions 
for  "Long-term  vacancy",  "Units  vacant 
due  to  circumstances  and  actions 
beyond  the  IHA's  control",  and  "Vacant 
unit  undergoing  modernization",  and  by 
revising  the  definition  for  "Unit  months 
available",  to  read  as  follows: 

fSeaiOa    IMInWons  I 

•  •  •  •  •      . 

Long-term  Vacancy.  This  term  means 
the  same  as  it  is  used  in  the  definition 
of  "Unit  Months  Available"  in  this 
section. 


Unit  Months  Available.  Project  Units 
multiplied  by  the  number  of  months  the 
Project  Units  are  available  for 
occupancy  during  a  given  IHA  fiscal 
year.  For  purposes  of  this  subpart,  a  linit 
is  considered  available  for  occupancy 
firom  the  date  established  as  the  End  of 
the  Initial  Operating  Period  for  the 
Project  until  the  time  the  unit  is 
approved  by  HUD  for  deprogramming 
and  is  vacated  or  is  approved  for 
nondwelling  use.  In  the  case  of  an  IHA 
development  involving  the  acquisition 
of  scattered  site  housing,  see  also 
S  950.705(b).  A  unit  will  be  considered 
a  long-term  vacancy  and  will  not  be 
considered  available  for  occupancy  in 
any  given  IHA  Requested  Budget  Year  if 
the  IHA  determines  that: 

(1)  The  imit  has  been  vacant  for  more 
than  12  months  at  the  time  the  IHA 
determines  its  Actual  Occupancy 
Percentage; 

(2)  The  imit  is  not  either:  (i)  a  vacant 
unit  imdergoing  modernization;  or  (ii)  a 
unit  vacant  for  circumstances  and 
actions  beyond  the  IHA's  control,  as 
these  terms  are  defined  in  this  section; 
and 

(3)  The  IHA  determines  that  it  will 
have  a  vacancy  percentage  of  more  than 
3  percent  and  will  have  more  than  five 
vacant  units,  for  its  Requested  Budget 
Year,  even  after  adjusting  for  vacant 
units  undergoing  modernization  and 


units  that  are  vacant  for  circumstances 
and  actions  beyond  the  IHA's  control,  as 
defined  in  this  section.  (Reference  in 
this  subpart  to  "more  than  five  units"  or 
"fewer  than  five  units"  shall  refer  to  a 
circumstance  in  which  5  uinits  equals  or 
exceeds  3  percent  of  the  number  of  units 
to  which  the  3  percent  threshold  is 
applicable.) 

Units  Vacant  Due  to  Circumstances 
and  Actions  Beyond  the  IHA's  Control. 
Dwelling  imits  that  are  vacant  due  to 
circiunstances  and  actions  that  prohibit 
the  IHA  from  occupying,  selling, 
demolishing,  rehabilitating, 
reconstructing,  consolidating  or 
modernizing  vacant  units  and  are 
beyond  the  IHA's  control.  For  purposes 
of  this  definition,  circumstances  and 
actions  beyond  the  IHA's  control  are 
limited  to: 

(1)  Litigation.  The  effect  of  court 
litigation  such  as  a  count  order  or 
settlement  agreement  that  is  legally 
enforceable.  An  example  would  be  units 
that  are  being  held  vacant  as  part  of  a 
court-ordered  or  HUD-approved 
desegregation  plan. 

(2)  Laws.  Federal,  Tribal,  or  State  laws 
of  general  applicability,  or  their 
implementing  regulations.  Units  vacant 
only  because  they  do  not  meet 
minimum  standards  pertaining  to 
construction  or  habitability  under 
Federal,  State,  or  local  laws  or 
regulations  will  not  be  considered 
vacant  due  to  circumstances  and  actions 
beyond  the  IHA's  control. 

(3)  Changing  market  conditions.  For 
example,  small  IHAs  that  are  located  in 
areas  experiencing  population  loss  or 
economic  dislocations  may  face  a  lack 
of  demand  in  the  foreseeable  future, 
even  after  the  IHA  has  taken  aggressive 
marketing  and  outreach  measiues. 

(4)  Natural  disasters. 

(5)  Insufficient  funding  for  otherwise 
approvable  applications  made  for 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  funds. 

(6)  Resident  Management  Corporation 
funding.  The  failure  of  an  IHA  to  fund 
an  otherwise  approvable  RMC  request 
for  Federal  modernization  funding; 

(7)  Casualty  Losses.  E)elays  in 
repairing  damage  to  vacant  luiits  due  to 
the  time  needed  for  settlement  of 
insurance  claims. 
***** 

Vacant  Unit  Undergoing 
Modernization.  Except  as  provided  in 
§  950.775(a),  a  vacant  imit  in  a  project 
not  considered  to  be  obsolete  (as 
determined  using  the  indicia  in  §  970.6 
of  this  chapter),  when  the  project  is 
undergoing  modernization  that  includes 
work  that  is  necessary  to  reoccupy  the 
vacant  unit,  emd  in  which  one  of  the 
following  conditions  is  met: 


(1)  The  imit  is  under  construction 
(i.e.,  the  construction  contract  has  been 
awarded  or  force  account  work  has 
started);  or 

(2)  The  treatment  of  the  vacant  unit  is 
included  in  a  HUD-approved 
modernization  budget  (e.g.,  the  Annual 
Statement  for  the  Comprehensive  Grant 
Program  (CGP)  (Form  HUD-52837  or  its 
successor),  or  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP)  Budget  (Form  HUD-52825  or  its 
successor)),  but  the  time  period  for 
placing  the  vacant  unit  under 
construction  has  not  yet  expired.  The 
IHA  must  place  the  vacant  unit  imder 
construction  within  two  Federal  Fiscal 
Years  (FFYs)  after  the  FFY  in  which  the 
modernization  funds  are  approved. 
***** 

f  950.705    [Amended] 

3.  Section  950.705(b)  is  amended  by 
removing  the  first  sentence. 

4.  Section  950.720  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§950.720    Ottrar costs. 

***** 

(b)  (1)  Costs  attributable  to  units 
approved  for  deprogramming  and 
vacant  may  be  eUgible  for  inclusion,  but 
must  be  limited  to  the  minimiun 
services  and  protection  necessary  to 
protect  and  preserve  the  units  until  the 
units  are  deprogrammed.  Costs 
attributable  to  units  temporarily 
unavailable  for  occupancy  because  the 
units  are  utilized  for  IHA-related 
activities  are  not  eligible  for  inclusion. 
In  determining  the  PFS  operating 
subsidy^  these  units  shall  not  be 
included  in  the  calculation  of  Unit 
Months  Available.  Units  approved  for 
deprogramniing  shall  be  Usted  by  the 
IHA,  and  supporting  documentation 
regarding  direct  costs  attributable  to 
such  units  shall  be  included  as  a  part  of 
the  Performance  Funding  System 
calculation  in  which  the  IHA  requests 
operating  subsidy  for  these  units.  If  the 
IHA  requires  assistance  in  this  matter, 
the  IHA  should  contact  the  HUD  Field 
Office. 

(2)  Units  approved  for  nondwelling 
use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
activities  are  eUgible  for  operating 
subsidy  under  the  conditions  provided 
in  this  paragraph  (b)(2),  and  the  costs 
attributable  to  these  luiits  are  to  be 
included  in  the  operating  budget.  If  a 
imit  satisfies  the  conditions  stated 
below,  it  will  be  eligible  for  subsidy  at 
the  rate  of  the  A£L  for  the  number  of 
months  the  unit  is  devoted  to  such  use. 
Approval  will  be  given  for  a  period  of 
no  more  than  3  years.  HUD  may  renew 


the  approval  to  allow  payments  after 
that  period  only  if  the  IHA  can 
demonstrate  that  no  other  sources  for 
paying  the  non-utility  operating  costs  of 
the  unit  are  available.  The  conditions 
the  unit  must  satisfy  are: 

(i)  The  unit  must  be  used  for  ieither 
economic  self-sufficiency  activities 
directly  related  to  maximizing  the 
number  of  employed  residents  or  for 
anti-drug  programs  directly  related  to 
ridding  the  development  of  illegal  drugs 
and  drug-related  crime.  The  activities 
must  be  directed  toward  and  for  the 
benefit  of  residents  of  the  development. 

(ii)  The  IHA  must  demonstrate  that 
space  for  the  service  or  program  is  not 
available  elsewhere  in  the  locality  and 
that  the  space  used  is  safe  and  suitable 
for  its  intended  use  or  that  the  resources 
are  committed  to  make  the  space  safe 
and  suitable. 

(iii)  The  IHA  must  demonstrate 
satisfactorily  that  other  funding  is  not 
available  to  pay  for  the  non-utility 
operating  costs.  All  rental  income 
generated  as  a  result  of  the  activity  must 
be  reported  as  income  in  the  operating 
subsidy  calculation. 

(iv)  Operating  subsidy  may  be 
approved  for  only  one  site  (involving 
one  or  more  contiguous  units)  per 
public  housing  development  for 
economic  self-sufficiency  services  or 
anti-drug  programs,  and  the  number  of 
units  involved  should  be  the  minimum 
necessary  to  support  the  service  or 
program.  Operating  subsidy  for  any 
additional  sites  per  development  can 
only  be  approved  by  HUD  Headquarters. 

(v)  The  IHA  must  submit  a 
certification  with  its  Performance 
Funding  System  Calculation  that  the 
units  are  being  used  for  the  purpose  for 
which  they  were  approved  and  that  any 
rental  income  generated  as  a  result  of 
the  activity  is  reported  as  income  in  the 
operating  subsidy  calculation.  The  IHA 
must  maintain  specific  documentation 
of  the  units  covered.  Such 
documentation  should  include  a  listing 
of  the  units,  the  street  addresses,  and 
project/management  control  numbers. 

(3)  Long-term  vacant  units  that  are  not 
included  in  the  calculation  of  Unit 
Months  Available  are  eligible  for 
operating  subsidy  in  the  Requested 
Budget  Year  at  the  rate  of  20  percent  of 
the  AEL.  Allowable  utility  costs  for  long 
term  vacant  units  will  continue  to  be 
funded  in  accordance  with  §  950.715. 
***** 

5.  In  §950.725,  paragraph  (b)(3)  is 
revised  and  the  OMB  approval  number 
is  added  at  the  end  of  the  section,  td 
read  as  follows: 


S  950.725    Projected  operating  Income 
level. 

(b)*  •  • 

(3)  Projected  Occupancy  Percentage. 
The  IHA  shall  determine  its  projected 
percentage  of  occupancy  for  all  Project 
Units  (Projected  Occupancy  Percentage), 
as  follows: 

(i)  General.  Using  actual  occupancy 
data  collected  before  the  start  of  the 
budget  year  as  a  beginning  point,  the 
IHA  will  develop  estimates  for  its 
Requested  Budget  Year  (RBY)  of:  how 
many  units  the  IHA  will  have  available 
for  occupancy;  how  many  of  the 
available  units  will  be  occupied  and 
how  many  will  be  vacant,  and  what  the 
average  occupancy  percentage  will  be 
for  the  RBY.  The  conditions  under 
which  the  RBY  occupancy  percentage 
will  be  used  as  the  projected  occupancy 
percentage  for  purposes  of  determining 
operating  subsidy  eligibility  are 
described  below. 

(ii)  High  Occupancy  IHA — No 
Adjustments  Necessary.  If  the  IHA's 
RBY  Occupancy  Percentage,  calculated 
in  accordance  with  §  950.760,  is  equal  to 
or  greater  than  97%.  the  IHA's  Projected 
Occupancy  Percentage  is  97%.  If  the 
IHA's  RBY  Occupancy  Percentage  is  less 
than  97% ,  but  the  IHA  demonstrates 
that  it  will  have  an  average  of  five  or 
fewer  vacant  units  in  the  requested 
budget  year,  the  IHA  will  use  its  RBY 
Occupancy  Percentage  as  its  projected 
occupancy  percentage. 

(iii)  Adjustments  in  Determining 
Occupancy.  If  the  IHA's  RBY 
Occupancy  Percentage  is  less  than  97% 
and  the  IHA  has  more  than  5  vacant 
units,  the  IHA  will  adjust  its  estimate  of 
vacant  units  to  exclude  vacant  imits 
undergoing  modernization  and  units 
that  are  vacant  due  to  circumstances 
and  actions  beyond  the  IHA's  control. 
After  making  this  adjustment,  the  IHA 
will  recalculate  its  estimated  vacancy 
percentage  for  the  RBY. 

(A)  High  Occupancy  IHA  after 
adjustment.  If  the  recalculated  vacancy 
percentage  is  3%  or  less  (or  the  IHA 
would  have  five  or  fewer  vacant  units), 
the  IHA  will  use  its  RBY  Occupancy 
Percentage  as  its  projected  occupancy 
percentage. 

(B)  Low  Occupancy  IHA — adjustment 
for  long-term  vacancies.  If  the 
recalculated  vacancy  percentage  is 
greater  than  3%  (or  more  than  5  vacant 
units),  the  IHA  will  then  further  adjust 
its  RBY  Occupancy  Percentage  by 
excluding  from  its  calculation  of  Unit 
Months  Available  (UMAs).  all  units  that 
have  been  vacant  for  longer  than  12 
months  that  are  not  vacant  units 
undergoing  modernization  or  are  not 
units  vacant  due  to  circumstances  and 
actions  bevond  the  IHA's  control. 


(iv)  Low  Occupancy  IHA  after  all 
adjustments.  An  IHA  that  has 
determined  its  RBY  Occupancy 
Percentage  in  accordance  with 
paragraph  (b)(iii)(B)  of  this  section  will 
be  eligible  for  operating  subsidy  as 
follows: 

(A)  Long-term  vacancies  removed 
from  the  calculation  of  UMAs  will  be 
eligible  to  receive  a  reduced  operating 
subsidy  calculated  at  20%  of  the  IHA's 
AEL. 

(B)  If  the  recalculated  RBY  Occupancy 
Percentage  is  97%  or  higher,  the  IHA 
will  use  97%. 

(C)  If  the  recalculated  RBY  Occupancy 
Percentage  is  less  than  97%,  but  the 
vacancy  rate  after  adjusting  for  vacant 
units  undergoing  modernization  and 
units  that  are  vacant  due  to 
circumstances  and  actions  beyond  the 
IHA's  control  is  3%  or  less  (or  the  IHA 
has  five  or  fewer  vacant  units),  the  IHA 
may  use  its  recalculated  RBY 
Occupancy  Percentage  as  its  projected 
occupancy  percentage. 

(Dllf  the  recalculated  RBY 
Occupancy  Percentage  is  less  than  97% 
and  the  vacancy  percentage  is  greater 
than  3%  (or  the  IHA  has  more  than  five 
vacant  units)  after  adjusting  for  vacant 
units  undergoing  modernization  and 
units  that  are  vacant  due  to 
circumstances  and  actions  t)eyond  the 
IHA's  control,  the  IHA  will  use  97%  as 
its  projected  occupancy  percentage,  but 
will  be  allowed  to  adjust  the  97%  by  the 
number  of  vacant  units  undergoing 
modernization  and  units  that  are  vacant 
due  to  circumstances  and  actions 
t)eyond  the  IHA's  control.  For  a  small 
IHA  using  five  vacant  units  as  its 
occupancy  objective  for  the  RBY.  the 
IHA  will  determine  what  percentage 
five  units  represents  as  a  portion  of  its 
units  available  for  occupancy  and 
subtract  that  percentage  from  100%  The 
result  will  he  used  as  the  IHA's 
projected  occupancy  percentage,  but  the 
IHA  will  be  allowed  to  adjust  the 
projected  occupancy  percentage  by 
vacant  units  undergoing  modernization 
and  units  that  are  vacant  for 
circumstances  and  actions  beyond  the 
IHA's  control. 
*        *        •        «        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  25*7-0066  ) 
6.  Section  950.760  is  revised  to  read 
as  follows: 

§  950.760    Determining  Actual  and 
Requested  Budget  Year  Occupancy 
Percentages. 

(a)  Actual  Occupancy  Percentage 
When  submitting  Performance  Funding 
System  Calculations  for  Requested 
Budget  Years  beginning  on  or  after  luly 
1, 1996,  the  IHA  shall  determine  an 
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Actual  Occupancy  Percentage  for  all 
Project  Units  included  in  the  Unit 
Months  Available.  The  IHA  shall  have 
the  option  of  basing  this  option  on 
either 

(1)  The  number  of  units  occupied  on 
the  last  day  of  the  month  that  ends  6 
months  before  the  beginning  of  the 
Requested  Budget  Year;  or 

(2)  The  averse  occupancy  during  the 
month  ending  6  months  before  the 
beginning  of  the  Requested  Budget  Year. 
If  Oie  IHA  elects  to  use  an  average 
occupancy  under  this  paragraph  (a)(2), 
the  IHA  shall  maintain  a  record  of  its 
computation  of  its  Actual  Occupancy 
Percentage. 

(b)  Requested  Budget  Year  Occupancy 
Percentage.  The  IHA  will  develop  a 
Requested  Budget  Year  Occupancy 
Percentage  by  taking  the  Actual 

'  Occupancy  Percentage  and  adjusting  it 
to  reflect  changes  up  or  down  in 
occupancy  diuing  the  Requested  Budget 
Year  due  to  HUD-approved  activities 
such  as  units  imdergoing 
modernization,  new  development, 
demolition,  or  disposition.  If  after  the 
submission  and  approval  of  the 
Performance  Fundkig  System 
Calculations  for  the  Requested  Budget 
Year,  there  are  chemges  up  or  down  in 
occupancy  because  of  modernization, 
new  development,  demolition  or 
disposition  that  are  not  reflected  in  the 
Requested  Budget  Year  Occupancy 
Percentage,  the  IHA  may  submit  a 
revisicm  to  reflect  the  actual  change  in 
occupancy  due  to  these  activities. 

(c)  Documentation  Required  to  be 
Maintained.  The  IHA  must  maintain, 
and  upon  HUD's  request,  make  available 
to  HUD  specific  docvunentation  of  the 
occupancy  status  of  ail  units,  including 
long-term  vacancies,  vacant  units 
undergoing  modernization,  and  units 
vacant  due  to  circimistances  and  actions 
beyond  the  IHA's  control.  This 
documentation  shall  include  a  listing  of 
the  units,  street  addresses,  and  project/ 
management  control  niunbers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0066.) 

1950.770    [Removed  and  Reserved] 

7.  Section  950.770,  Comprehensive 
Occupancy  Plan  (COP)  Requirements,  is 
removed  and  reserved. 

8.  A  new  §  950.775  is  added,  to  read 
as  follows: 

S  950.775  .  Transition  Provisions. 

(a)  Treatment  of  units  already  under 
an  approved  modernization  budget 
Vacant  units  to  be  rehabilitated  imder 
modernization  budgets  approved  in  FFY 
1995  or  prior  are  subject  to  the 
modernization  implementation 
schedule,  without  extension,  previously 


approved  by  HUD.  It  is  the  intent  of 
HUD  not  to  penalize  IHAs  that  have 
longer  construction  schedules  in  an 
approved  modernization  budget. 

(b)  Treatment  of  Existing  COPs.  (1)  An 
IHA  operating  under  a  Comprehensive 
Occupancy  Plan  (COP)  approved  by 
HUD  under  §  950.770,  as  that  section 
existed  immediately  before  April  1, 
1996,  may,  until  the  expiration  of  its 
COP,  continue  to  determine  its  PFS 
eligibility  under  the  provisions  of  part 
950  as  that  part  existed  immediately 
before  April  1, 1996.  If  the  IHA  does  not 
elect  to  continue  to  determine  its  PFS 
eligibility  using  its  COP,  the  IHA's  PFS 
eligibility  will  be  calculated  in 
accordance  with  this  part. 

(2)  HUD  will  not  approve  any 
extensions  of  COPs. 

9.  A  new  §  950.777  is  added,  to  read 
as  follows: 

§  950.777    Effect  of  rescission. 

If  there  is  a  rescission  of  appropriated 
funds  that  reduces  the  level  of 
Comprehensive  Grant  Program  funding 
in  an  approved  Annual  Statement  under 
the  COP,  to  the  extent  that  the  IHA  can 
dociunent  that  it  is  not  possible  to 
complete  all  the  vacant  unit 
rehabilitation  in  the  IHA's  approved 
Annual  Statement,  the  IHA  may  seek 
and  HUD  may  grant  a  waiver  for  1  fiscal 
year  to  permit  full  PFS  eligibility  for 
those  units  approved  but  not  funded. 

PART  990— ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

10.  The  authority  citation  for  part  990 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437g  and  3535(d). 

11.  Section  990.102  is  amended  by 
adding  in  alphabetical  order  definitions 
for  "Long-tenn  vacancy",  "Units  vacant 
due  to  circiunstances  and  actions 
beyond  the  PHA's  control",  and  "Vacant 
unit  undergoing  modernization";  by 
revising  the  definition  for  "Unit  months 
available";  and  by  removing  the 
definition  for  "Vacant,  On-Schedule 
Modernization  Units",  to  read  as 
follows: 

§990.102    Definitions 

***** 

Long-term  vacancy.  This  term  means 
the  same  as  it  is  used  in  the  definition 
of  "Unit  Months  Available"  in  this 
section. 

***** 

Unit  months  available.  Project  Units 
ir.ultiplied  by  the  number  of  months  the 
Project  Units  are  available  for 
occupancy  during  a  given  PHA  fiscal 
year.  For  purposes  of  this  part,  a  unit  is 
considered  available  for  occupancy  from 
the  date  established  as  the  End  of  the 


Initial  Operating  Period  for  the  Project 
until  the  time  the  unit  is  approved  by 
HUD  for  deprogramming  and  is  vacated 
or  is  approved  for  nondwelling  use.  In 
the  case  of  a  PHA  development 
involving  the  acquisition  of  scattered 
site  housing,  see  also  §  9g0.104(b).  A 
unit  will  be  considered  a  long-term 
vacancy  and  will  not  be  considered 
available  for  occupancy  in  any  given 
PHA  Requested  Budget  Year  if  the  PHA 
determines  that: 

(1)  The  unit  has  been  vacant  for  more 
than  12  months  at  the  time  the  PHA 
determines  its  Actual  Occupancy 
Percentage; 

(2)  The  unit  is  not  either:  (i)  A  vacant 
unit  undergoing  modernization;  or  (ii)  A 
unit  vacant  for  ciromistances  and 
actions  beyond  the  PHA's  control,  as 
these  terms  are  defined  in  this  section; 
and 

(3)  The  PHA  determines  that  it  will 
have  a  vacancy  percentage  of  more  than 
3  percent  and  will  have  more  than  five 
vacant  units,  for  its  Requested  Budget 
Year,  even  after  adjusting  for  vacant 
units  imdergoing  modernization  and 
units  that  are  vacant  for  circumstances 
and  actions  beyond  the  PHA's  control, 
as  defined  in  this  section.  (Reference  in 
this  part  to  "more  than  five  imits"  or 
"fewer  than  five  units"  shall  refer  to  a 
circtmistance  in  which  five  units  equals 
or  exceeds  3  percent  of  the  nmnber  of 
units  to  which  the  3  percent  threshold 
is  applicable.) 

Units  vacant  due  to  circumstances 
and  actions  beyond  the  PHA 's  control. 
Dwelling  imits  that  are  vacant  due  to 
circiunstances  and  actions  that  prohibit 
the  PHA  from  occupying,  selling, 
demolishing,  rehabilitating, 
reconstructing,  consolidating  or 
modernizing  vacant  units  and  are 
beyond  the  PHA's  control.  For  purposes 
of  this  definition,  circumstances  and 
actions  beyond  the  PHA's  control  £ue 
limited  to: 

(1)  Litigation.  The  effect  of  court 
litigation  such  as  a  coiut  order  or 
settlement  agreement  that  is  legally 
enforceable.  An  example  would  be  units 
that  are  being  held  vacant  as  part  of  a 
court-ordered  or  HUD-approved 
desegregation  plan. 

(2)  Laws.  Federal  or  State  laws  of 
general  applicability,  or  their 
implementing  regulations.  Units  vacant 
only  because  they  do.  not  meet 
minimum  standards  pertaining  to 
construction  or  habitability  imder 
Federal,  State,  or  local  laws  or 
regulations  will  not  be  considered 
vacant  due  to  circumstances  and  actions 
beyond  the  PHA's  control. 

(3)  Changing  market  conditions.  For 
example,  small  PHAs  that  are  located  in 
areas  experiencing  population  loss  or 


economic  dislocations  may  face  a  lack 
of  demand  in  the  foreseeable  future, 
even  after  the  PHA  has  taken  aggressive 
maiiceting  and  outreach  measiues. 

(4)  Natural  disasters. 

(5)  Insufficient  funding  for  otherwise 
approvable  applications  made  for 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  funds. 

(6)  RMC  Funding.  The  failure  of  a 
PHA  to  fund  an  otherwise  approvable 
RMC  request  for  Federal  modernization 
funding; 

(7)  Casualty  Losses.  Delays  in 
repairing  damage  to  vacant  units  due  to 
the  time  needed  for  settlement  of 
insurance  claims. 
***** 

Vacant  unit  undergoing 
modernization.  Except  as  provided  in 
§990.1 19(a),  a  vacant  unit  in  a  project 
not  considered  to  be  obsolete  (as 
determined  using  the  indicia  in  §  970.6 
of  this  chapter),  when  the  project  is 
undergoing  modernization  that  includes 
work  that  is  necessary  to  reoccupy  the 
vacant  unit,  and  in  which  one  of  the 
following  conditions  is  met: 

(1)  The  unit  is  under  construction 
(i.e.,  the  construction  contract  has  been 
awarded  or  force  account  work  has 
started);  or 

(2)  The  treatment  of  the  vacant  imit  is 
included  in  a  HUD-approved 
modernization  budget  (e.g.,  the  Annual 
Statement  for  the  Comprehensive  Grant 
Program  (CGP)  (Form  HUD-52837  or  its 
successor),  or  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP)  Budget  (Form  HUD-52825  or  its 
successor)),  but  the  time  period  for 
placing  the  vacant  imit  under 
construction  has  not  yet  expired.  The 
PHA  must  place  the  vacant  unit  under 
construction  within  two  Federal  Fiscal 
Years  (FFYs)  after  the  FFY  in  which  the 
modernization  funds  are  approved. 

§990.104    [Amended] 

12.  Section  990.104(b)  is  amended  by 
removing  the  first  sentence. 

13.  Section  990.108  is  amended  by 
revising  paragraph  (b).  to  read  as 
follows: 

§990.108    Other  costs. 

***** 

(b)(1)  Costs  attributable  to  units 
approved  for  deprogramming  and 
vacant  may  be  eligible  for  inclusion,  but 
must  be  limited  to  the  minimum 
services  and  protection  necessary  to 
protect  and  preserve  the  units  until  the 
units  are  deprogrammed.  Costs 
attributable  to  units  temporarily 
unavailable  for  occupancy  because  the 
Lmits  are  utilized  for  PHA-related 
activities  are  not  ehgible  for  inclusion. 
In  determining  the  PFS  operating 


subsidy,  these  units  shall  not  be 
included  in  the  calculation  of  Unit 
Months  Available.  Units  approved  for 
deprogramming  shall  be  listed  by  the 
PHA,  and  supporting  documentation 
regarding  direct  costs  attributable  to 
such  units  shall  be  included  as  a  part  of 
the  Performance  Funding  System 
calculation  in  which  the  PHA  requests 
operating  subsidy  for  these  units.  If  the 
PHA  requires  assistance  in  this  matter, 
the  PHA  should  contact  the  HUD  Field 
Office. 

(2)  Units  approved  for  nondweUing 
use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
activities  are  eligible  for  operating 
subsidy  under  the  conditions  provided 
in  this  paragraph  (b)(2),  and  the  costs 
attributable  to  these  units  are  to  be 
included  in  the  operating  budget.  If  a 
unit  satisfies  the  conditions  stated 
below,  it  will  be  eligible  for  subsidy  at 
the  rate  of  the  AEL  for  the  number  of 
months  the  unit  is  devoted  to  such  use. 
Approval  will  be  given  for  a  period  of 
no  more  than  3  years.  HUD  may  renew 
the  approval  to  allow  payments  after 
that  period  only  if  the  PHA  can 
demonstrate  that  no  other  sources  for 
paying  the  non-utility  operating  costs  of 
the  unit  are  available.  The  conditions 
the  unit  must  satis^  are: 

(i)  The  unit  must  be  used  for  either 
economic  self-sufficiency  activities 
directly  related  to  maximizing  the 
number  of  employed  residents  or  for 
anti-drug  programs  directly  related  to 
ridding  the  development  of  illegal  drugs 
and  drug-related  crime.  The  activities 
must  be  directed  toward  and  for  the 
benefit  of  residents  of  the  development. 

(ii)  The  PHA  must  demonstrate  that 
"space  for  the  service  or  program  is  not 
available  elsewhere  in  the  locality  and 
that  the  space  used  is  safe  and  suitable 
for  its  intended  use  or  that  the  resources 
are  committed  to  make  the  space  safe 
and  suitable. 

(iii)  The  PHA  must  demonstrate 
satisfactorily  that  other  funding  is  not 
available  to  pay  for  the  non-utihty 
operating  costs.  All  rental  income 
generated  as  a  result  of  the  activity  must 
be  reported  as  income  in  the  operating 
subsidy  calculation. 

(iv)  Operating  subsidy  may  be 
approved  for  only  one  site  (involving 
one  or  more  contiguous  units)  per 
public  housing  development  for 
economic  self-sufficiency  services  or 
anti-drug  programs,  and  the  number  of 
units  involved  should  be  the  minimum 
necessary  to  support  the  service  or 
program.  Operating  subsidy  for  any 
additional  sites  per  development  can 
only  be  approved  by  HUD  Headquarters. 

(v)  The  PHA  must  submit  a 
certification  with  its  Performance 


Funding  System  Calculation  that  the 
units  are  being  used  for  the  purpose  for 
which  they  were  approved  and  that  any 
rental  income  generated  as  a  result  of 
the  activity  is  reported  as  income  in  the 
operating  subsidy  calculation.  The  PHA 
must  maintain  specific  documentation 
of  the  units  covered.  Such 
documentation  should  include  a  listing 
of  the  units,  the  street  addresses,  and 
project/management  control  numbers. 

(3)  Long-term  vacant  units  that  are  not 
included  in  the  calculation  of  Unit 
Months  Available  are  eligible  for 
operating  subsidy  in  the  Requested 
Budget  Year  at  the  rate  of  20  percent  of 
the  AEL.  Allowable  utility  costs  for  long 
term  vacant  units  will  continue  to  be 
funded  in  accordance  with  §  990.107. 
*        *         «         *        • 

14.  In  §990.109.  paragraph  (b)(3)  and 
the  parenthetical  statement  containing 
the  OMB  approval  number  at  the  end  of 
the  section  are  revised  to  read  as 
follows: 

§990.109    Proiscted  opsrstlng  Income 


(b)*   *   * 

(3)  Projected  Occupancy  Percentage 
The  PHA  shall  determine  its  projected 
percentage  of  occupancy  for  all  Project 
Units  (Projected  Occupancy  Percentage), 
as  follows: 

(i)  General.  Using  actual  occupancy 
data  collected  before  the  start  of  the 
budget  year  as  a  beginning  point,  the 
PHA  will  develop  estimates  for  its 
Requested  Budget  Year  (RBY)  of:  how 
many  units  the  PHA  will  have  available 
for  occupancy;  how  many  of  the 
available  units  will  be  occupied  and 
how  many  will  be  vacant,  and  what  the 
average  occupancy  percentage  will  be 
for  the  RBY.  The  conditions  under 
which  the  RBY  occupancy  percentago 
will  be  used  as  the  projected  occupancy 
percentage  for  purposes  of  determining 
operating  subsidy  eligibility  are 
described  below. 

(ii)  High  Occupancy  PHA — .Vo 
Adjustments  Necessary.  If  the  PHA's 
RBY  Occupancy  Percentage,  calculated 
in  accordance  with  §  990.1 1 7,  is  equal  to 
or  greater  than  97%,  the  PHAs 
Projected  Occupancy  Percentage  is  97% 
If  the  PHA's  RBY  Occupancy  Percentage 
is  less  than  97%.  but  the  PHA 
demonstrates  that  it  will  have  an 
average  of  five  or  fewer  vacant  units  in 
the  requested  budget  year,  the  PHA  will 
use  its  RBY  Occupancy  Percentage  as  its 
projected  occupancy  percentage. 

(iii)  Adjustments  in  Determining 
Occupancy.  If  the  PHAs  RBY 
Occupancy  Percentage  is  less  than  97% 
and  the  PHA  has  more  than  5  vacant 
units,  the  PHA  will  adjust  its  estimate 
of  vacant  units  to  exclude  vacant  units 
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undergoing  modernization  and  units 
that  are  vacant  due  to  drcumstances 
and  actions  beyond  the  PHA's  control. 
After  making  this  adjustment,  the  PHA 
will  recalculate  its  estimated  vacancy 
percentage  for  the  RBY. 

(A)  High  Occupancy  PHA  after 
adfustment.  If  the  recalculated  vacancy 
percentage  is  3%  or  less  (or  the  PHA 
would  have  five  or  fewer  vacant  units], 
the  PHA  will  use  its  RBY  Occupancy 
Percentage  as  its  projected  occupancy 
percentage. 

(B)  Low  Occupancy  PHA — adjustment 
for  long-term  vacancies.  If  the 
recalculated  vacancy  percentage  is 
greater  than  3%  (or  more  than  5  vacant 
units},  the  PHA  will  then  further  adjust 
its  RBY  Occupancy  Percentage  by 
excluding  from  its  calculation  of  Unit 
Months  Available  (UMAs),  all  units  that 
have  been  vacant  for  longer  than  12 
months  that  are  not  vacant  units 
undergoing  modernization  or  are  not 
imits  vacant  due  to  circumstances  and 
actions  beyond  the  PHA's  control. 

(iv)  Low  Occupancy  PHA  after  all 
adjustments.  A  PHA  that  has 
determined  its  RBY  Occupancy 
Percentage  in  accordance  with 
paragraph  (b](iii](B]  of  this  section  will 
be  eligible  for  operating  subsidy  as 
follows: 

(A)  Long-term  vacancies  removed 
from  the  calculation  of  UMAs  will  be 
eligible  to  receive  a  reduced  operating 
subsidy  calculated  at  20%  of  the  PHA's 
AEL. 

(B)  If  the  recalculated  RBY  Occupancy 
Percentage  is  97%  or  higher,  the  PHA 
wil'  use  97%. 

;C'  If  the  recalculated  RBY  Occupancy 
Percentage  is  less  than  97%.  but  the 
vacancy  rate  after  adjusting  for  vacant 
imits  undergoing  modernization  and 
units  that  are  vacant  due  to 
dnnunstances  and  actions  beyond  the 
PHA's  control  is  3%  or  less  (or  the  PHA 
has  five  or  fewer  vacant  units),  the  PHA 
may  use  its  recalculated  RBY 
Occupancy  Percentage  as  its  projected 
occupancy  percentage. 

(DJ  If  the  recalciilated  RBY 
Occupancy  Percentage  is  less  than  97% 
and  the  vacancy  percentage  is  greater 
than  3%  (or  the  PHA  has  more  than  five 
vacant  imits)  after  adjusting  for  vacant 
units  undergoing  modernization  and 
units  that  are  vacant  due  to 
circumstances  and  actions  beyond  the 
PHA's  control,  the  PHA  will  use  97%  as 
its  projected  occupancy  percentage,  but 
will  be  aUowed  to  adjust  the  97%  by  the 
number  of  vacant  imits  undergoing 
modernization  and  units  that  are  vacant 
due  to  circumstances  and  actions 
beyond  the  PHA's  control.  For  a  small 
PHA  using  five  vacant  units  as  its 
occupancy  objective  for  the  RBY.  the 


PHA  will  determine  what  percentage 
five  units  represents  as  a  portion  of  its 
units  available  for  occupancy  and 
subtract  that  percentage  from  100%.  The 
result  will  be  used  as  the  PHA's 
projected  occupancy  percentage,  but  the 
PHA  will  be  allowed  to  adjust  the 
projected  occupancy  percentage  by 
vacant  units  undergoing  modernization 
and  units  that  are  vacant  for 
circumstances  and  actions  beyond  the 
PHA's  control. 
***** 

(Approved  by  tlie  Office  of  Management  and 
Budget  under  control  number  2577-0066. 
Paragraphs  (e)  and  (f)  have  been  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-007.) 

15.  Section  990.117  is  revised  to  read 
as  follows: 

§  990. 117    Determining  Actual  and 
Requested  Budget  Year  Occupancy 
Percentages. 

(a)  Actual  Occupancy  Percentage. 
When  submitting  Performance  Funding 
System  Calculations  for  Requested 
Budget  Years  beginning  on  or  after  July 
1,  1996.  the  PHA  shall  determine  an 
Actual  Occupancy  Percentage  for  all 
Project  Units  included  in  the  Unit 
Months  Available.  The  PHA  shall  have 
the  option  of  basing  this  option  on 
either: 

(1)  The  number  of  units  occupied  on 
the  last  day  of  the  month  that  ends  6 
months  before  the  beginning  of  the 
Requested  Budget  Year;  or 

(2)  The  average  occupancy  during  the 
month  ending  6  months  before  the 
beginning  of  the  Requested  Budget  Year. 
If  the  PHA  elects  to  use  an  average 
occupancy  under  this  paragraph  (a)(2), 
the  PHA  shall  maintain  a  record  of  its 
computation  of  its  Actual  Occupancy 
Percentage. 

(b)  Requested  Budget  Year  Occupancy 
Percentage.  The  PHA  will  develop  a 
Requested  Budget  Year  Occupancy 
Percentage  by  taking  the  Actual 
Occupancy  Percentage  and  adjusting  it 
to  reflect  changes  up  or  down  in 
occupancy  during  the  Requested  Budget 
Year  due  to  HUD-approved  activities 
such  as  units  undergoing 
modernization,  new  development, 
demolition,  or  disposition.  If  after  the 
submission  and  approval  of  the 
Performance  Funding  System 
Calculations  for  the  Requested  Budget 
Year,  there  are  changes  up  or  down  in 
occupancy  because  of  modernization, 
new  development,  demolition  or 
disposition  that  are  not  reflected  in  the 
Requested  Budget  Year  Occupancy 
Percentage,  the  PHA  may  submit  a 
revision  to  reflect  the  actual  change  in 
occupancy  due  to  these  activities. 


(c)  Documentation  Required  to  be 
Maintained.  The  PHA  must  maintain, 
and  upon  HUD's  request,  make  available 
to  HUD  specific  documentation  of  the 
occupancy  status  of  all  units,  including 
long-term  vacancies,  vacant  units 
undergoing  modernization,  and  units 
vacant  due  to  circumstances  and  actions 
beyond  the  PHA's  control.  This 
documentation  shall  include  a  listing  of 
the  units,  street  addresses,  and  project/ 
management  control  numbers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0066.) 

§  »90.1 1 8    [Removed  and  Reserved] 

16.  Section  990.118,  Comprehensive 
Occupancy  Plan  Requirements,  is 
removed  and  reserved. 

17.  Section  990.119  is  revised,  to  read 
as  follows: 

§  990.1 1 9    Transition  Provisions. 

(a)  Treatment  of  units  already  under 
an  approved  modernization  budget. 
Vacant  units  to  be  rehabilitated  under 
modernization  budgets  approved  in  FY 
1995  or  prior  are  subject  to  the 
modernization  implementation 
schedule,  without  extension,  previously 
approved  by  HUD.  It  is  the  intent  of 
HUD  not  to  penaUze  PHAs  that  have 
longer  construction  schedules  in  an 
approved  modernization  budget. 

(b)  Treatment  of  Existing  COPs.  (1)  A 
PHA  that  is  operating  under  a 
Comprehensive  Occupancy  Plan  (COP) 
approved  by  HUD  under  §  990.118,  as 
that  section  existed  immediately  before 
April  1, 1996,  may,  until  the  expiration 
of  its  COP,  continue  to  determine  its 
PFS  eligibility  under  the  provisions  of 
part  990  as  that  part  existed 
immediately  before  April  1, 1996.  If  the 
PHA  does  not  elect  to  continue  to 
determine  its  PFS  eligibility  using  its 
COP,  the  PHA's  PFS  ehgibility  will  be 
calculated  in  accordance  with  this  part. 

(2)  HUD  will  not  approve  any 
extensions  of  COPs. 

18.  A  new  §  990.121  is  added,  to  read 
as  follows: 

.  §  990.1 21    Effect  of  rescission. 

If  there  is  a  rescission  of  appropriated 
funds  that  reduces  the  level  of 
Comprehensive  Grant  Program  funding 
in  an  approved  Aimual  Statement  under 
the  CGP.  to  the  extent  that  the  PHA  can 
document  that  it  is  not  possible  to 
complete  all  the  vacant  unit 
rehabilitation  in  the  PHA's  approved 
Annual  Statement,  the  PHA  may  seek 
and  HUD  may  grant  a  waiver  for  1  fiscal 
yeu-  to  permit  full  PFS  eligibility  for 
those  units  approved  but  not  funded. 


Dated:  February  14, 1996. 
Kevin  E.  Marchman, 

Deputy  Assistant  Secretary  for  Distressed  and 
Troubled  Housing  Recovery. 
[FR  Doc.  96-4169  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHe  Saorlce 

MCFRPartI? 

Endangerad  and  Threatened  WIdlife 
and  Plants;  Review  of  Plant  and 
Animal  Taxa  That  Are  Candidates  for 
Usttng  as  Endangered  or  Threatened 


AQENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  review. 

summary:  In  this  notice  the  Fish  and 
Wildlife  Service  (Service)  presents^  an 
updated  list  of  plant  and  animal  taxa 
native  to  the  United  States  that  are 
regarded  as  candidates  for  possible 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife  and  Plants  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  Identification  of 
candidate  species  can  assist 
environmental  plaiming  efforts  by 
providing  advance  notice  of  potential 
listings,  allowing  resource  managers  to 
alleviate  threats  and  thereby  possibly 
remove  the  need  to  list  species  as 
endangered  or  threatened.  Even  if  a 
candidate  species  is  subsequently  listed, 
the  early  notice  provided  here  could 
result  in  fewer  restrictions  on  activities 
by  prompting  candidate  conservation 
meastues  to  alleviate  threats  to  the 
species. 

Through  the  publication  of  this 
notice,  the  Service  requests  additional 
status  information  that  may  be  available 
for  the  identified  candidate  species  and 
information  indicating  that  species  not 
presently  regarded  as  candidates  should 
be  included  in  future  updates  of  this 
list.  This  information  will  be  considered 
in  preparing  listing  documents  and 
future  revisions  or  supplements  to  the 
notice  of  review.  It  will  also  help  the 
Service  monitor  changes  in  the  status  of 
candidate  species  and  in  candidate 
conservation  activities. 
DATES:  Comments  are  requested  until 
the  publication  of  an  update  of  this 
notice,  anticipated  in  February,  1997. 
AOORESSES:  Interested  persons  or 
organizations  should  submit  comments 
regarding  particular  taxa  to  the  Regional 
Director  of  the  Region  identified  as 
having  the  lead  responsibility  for  that 
taxon.  Comments  of  a  more  general 
native  may  be  submitted  to  the  Chief, 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street. 
N.W.,  Mail  Stop  452  ARLSQ, 
Washington.  D.C.  20240  (703-358- 
2171).  Written  comments  and  materials 
received  in  response  to  this  notice  will 
be  available  for  public  inspection  by 


appointment  in  the  Regional  Offices 
listed  below. 

Information  relating  to  particular  taxa 
in  this  notice  may  be  obtained  from  the 
Service's  Endangered  Species 
Coordinator  in  the  lead  Regional  Office 
identified  for  each  taxon  and  listed 
below: 

Region  1.  California,  Conunonwealth 
of  the  Northern  Mariana  Islands, 
Hawaii,  Idaho,  Nevada,  Oregon,  Pacific 
Territories  of  the  United  States,  and 
Washington. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (503- 
231-6131). 

Region  2.  Arizona,  New  Mexico, 
Oklahoma,  and  Texas. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103  (505- 
766-3972).' 

Region  3.  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Federal  Building,  Fort 
Snelling,  Twin  Cities,  Minnesota  55111 
(612-725-3276). 

Region  4.  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina.  Tennessee.  Puerto  Rico,  and 
the  U.S.  Virgin  Islands. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service.  1875  Century 
Boulevard,  Atlanta.  Georgia  30345  (404- 
679-7096). 

Region  5.  Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts.  New  Hampshire,  New 
)ersey.  New  York,  Pennsylvania.  Rhode 
Island.  Vermont,  Virginia,  and  West 
Virginia. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service.  300  Westgate  Center 
Drive.  Hadley,  Massachusetts  01035- 
9589.  (413-253-8300) 

Region  6.  Colorado,  Kansas.  Montana. 
Nebraska.  North  Dakota.  South  Dakota, 
Utah,  and  Wyoming. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225  (303-236-7398). 

Region  7.  Alaska. 

Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service.  1011  East  Tudor 
Street.  Anchorage.  Alaska  99503  (907- 
786-3520). 

FOR  FURTHER  INFORMATION  CONTACT: 
Endangered  Species  Coordinator(s)  in 
the  appropriate  Regional  Office(s)  at  the 
above  phone  numbers  or  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Washington.  D.C. 
20240,  (703-358-2171). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Endangered  Species  Act  (Act)  of 
1973,  as  amended,  (16  U.S.C.  1531  et 
seq.)  requires  the  Service  to  identify 
species  of  wildlife  and  plants  that  are 
endangered  or  threatened,  based  on  ihe 
best  available  scientific  and  commercial 
information.  As  part  of  the  program  to 
accomplish  this,  the  Service  has 
maintained  a  list  of  species  regarded  as 
candidates  for  listing.  The  Service 
maintains  this  list  for  a  variety  of 
reasons,  including — to  provide  advance 
knowledge  of  potential  listings  that 
could  affect  decisions  of  environmental 
planners  and  developers;  to  solicit  input 
from  interested  parties  to  identify  those 
candidate  species  that  may  not  require 
protection  imder  the  Act  or  additional 
species  that  may  require  the  Act's 
protections;  and  to  solicit  information 
needed  to  prioritize  the  order  in  which 
species  will  be  proposed  for  listing.  At 
present,  there  are  182  taxa  included  in 
Table  1  of  this  notice  that  are 
considered  by  the  Service  as  candidates 
for  possible  addition  to  the  List  of 
Endangered  and  Threatened  Plants,  as 
well  as  238  U.S.  taxa  for  which 
proposed  rules  to  list  have  been  issued. 
The  Service  encourages  their 
consideration  in  enviroiunental 
planning,  such  as  in  enviroimiental 
impact  analysis  under  the  National 
Environmental  Policy  Act  of  1969 
(implemented  at  40  CFR  Parts  1500- 
1508).  Information  regarding  the  range, 
status,  and  habitat  needs  of  these 
species  is  available  from  the  Service's 
Headquarters  and  Regional  Offices  (see 
"ADDRESSES"  above). 

Previous  Notices  of  Review 

The  Act  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  endangered  and  threatened 
plant  species,  which  was  published  as 
House  Docmnent  No.  94-51.  The 
Service  pubUshed  a  notice  on  July  1, 
1975  (40  FR  27823),  in  which  it 
annoimced  that  more  than  3,000  native 
plant  taxa  (plants  with  formal  scientific 
names)  named  in  the  Smithsonian's 
report  and  other  taxa  added  by  the  1975 
notice  would  be  reviewed  for  possible 
inclusion  in  the  List  of  Endangered  and 
Threatened  Plants.  The  1975  notice  was 
superseded  on  December  15, 1980  (45 
FR  82479),  by  a  new  comprehensive 
notice  of  review  for  native  plants  that 
took  into  account  the  earlier 
Smithsonian  report  and  other 
accumulated  information.  On  November 
28,  1983  (48  FR  53640),  a  supplemental 
plant  notice  of  review  noted  changes  in 
the  status  of  various  taxa.  The  Service 
published  complete  updates  of  the  plant 


notice  on  September  27, 1985  (50  FR 
39526),  February  21, 1990  (55  FR  6184), 
and  September  30, 1993  (58  FR  51144). 
All  previous  plant  notices  of  review  are 
superseded  by  this  notice. 

Previous  animal  notices  of  review 
included  many  of  the  animal  taxa  in  the 
accompanying  Table  1.  The  Service 
published  earlier  comprehensive 
reviews  for  vertebrate  animals  in  the 
Federal  Register  on  December  30, 1982 
(47  FR  58454)  and  on  September  18. 
1985  (50  FR  37958).  An  initial 
comprehensive  review  for  invertebrate 
animals  was  published  on  May  22, 1984 
(49  FR  21664).  The  Service  published  a 
combined  animal  notice  of  review  on 
January  6, 1989  (54  FR  554)  and  with 
minor  corrections  on  August  10, 1989 
(54  FR  32833).  The  Service  again 
published  comprehensive  notices  on 
November  21, 1991  (56  FR  58804),  and 
November  15, 1994  (59  FR  58982).  This 
revised  notice  supersedes  all  previous 
animal  notices  of  review. 

Relation  to  Prior  Notices  of  Review 

Two  classes  of  species  are  included  in 
Table  1  of  this  notice — (1)  proposed 
species  are  those  species  for  which  a 
proposed  rule  to  list  as  endangered  or 
threatened  has  been  published  in  the 
Federal  Register  (exclusive  of  species 
for  which  the  proposed  rule  has  been 
withdrawn  or  finalized),  and,  (2) 
candidate  species  are  those  species  for 
which  the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threat(s)  to  support  issuance  of  a 
proposed  rule  to  list  but  issuance  of  the 
proposed  rule  is  precluded.  In  previous 
notices  of  review,  species  described  by 
item  (2)  were  known  as  Category  1 
candidates.  They  are  now  referred  to 
simply  as  candidate  species.  The 
Service  emphasizes  that  these  candidate 
taxa  are  not  being  proposed  for  listing 
by  this  notice,  but  development  and 
publication  of  proposed  rules  for  such 
candidate  taxa  is  anticipated.  The 
Service  will  determine  the  relative 
listing  priority  of  these  candidate 
species  in  accordance  with  listing 
priority  guidelines  published  in  the 
September  12, 1983  edition  of  the 
Federal  Register  (48  FR  43098-43105). 
The  Service  encourages  other  Federal 
agencies  to  give  consideration  to  these 
taxa  in  environmental  planning. 

Previous  notices  of  review  provided 
cross  references  for  taxa  that 
experienced  changes  in  their  scientific 
names  by  indicating  these  as  synonyms. 
As  needed,  the  practice  is  continued  in 
this  notice. 

In  former  notices  of  review,  the 
Service  identified  Category  2  candidates 
as  taxa  for  which  information  in  the 
possession  of  the  Service  indicated  that 


proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  for  which  sufficient  data  on 
biological  vulnerability  and  threat  were 
not  currently  available  to  support 
proposed  rules.  The  quality  of 
information  varied  greatly  among  the 
former  Category  2  species,  but  they  all 
shared  one  trait — sufficient  information 
to  justify  issuance  of  a  proposed  rule 
was  lacking.  The  designation  of 
Category  2  species  as  candidates 
resulted  in  confusion  about  the 
conservation  status  of  these  taxa.  To 
reduce  that  confusion,  and  to  clarify 
that  the  Service  does  not  regard  these 
species  as  candidates  for  listing,  the 
Service  is  discontinuing  the  designation 
of  Category  2  species  as  candidates  in 
this  notice.  The  Service  remains 
concerned  about  these  species,  but 
further  biological  research  and  field 
study  are  needed  to  resolve  the 
conservation  status  of  these  taxa.  Many 
species  of  concern  will  be  found  not  to 
warrant  listing,  either  because  they  are 
not  threatened  or  endangered  or  because 
they  do  not  qualify  as  species  imder  the 
definition  in  the  Act.  Others  may  be 
foimd  to  be  in  greater  danger  of 
extinction  than  some  present  candidate 
taxa.  The  Service  is  working  with  the 
States  and  other  private  and  public 
interests  to  assess  their  need  for 
protection  under  the  Act.  Such  species 
are  the  pool  from  which  future 
candidates  for  listing  will  be  drawn. 

In  previous  plant  notices  of  review, 
single  asterisks  were  used  to  indicate 
taxa  in  categories  1  and  2  that  were 
believed  to  be  possibly  gone  from  the 
wild,  and  double  asterisks  to  indicate 
any  such  taxa  that  were  also  known  to 
be  extant  in  cultivation.  Such  species  do 
not  meet  the  definition  established  for 
candidates.  Since  the  practice  does  not 
apply  to  candidate  species,  it  is 
discontinued  in  this  notice. 

Taxa  that  once  were  considered  for 
listing  as  threatened  or  endangered  but 
are  no  longer  under  such  consider^on 
were  historically  included  in  Categorv' 
3.  Such  taxa  were  further  divided  into 
three  subcategories  to  indicate  the 
reason(s)  for  their  removal  from 
consideration.  The  subcategories 
associated  with  the  former  Category  3 
status  were  described  as  follows: 

3A — Taxa  for  which  the  Service  has 
persuasive  evidence  of  extinction.  If 
rediscovered,  such  taxa  might  acquire 
high  priority  for  listing.  At  this  time, 
however,  the  best  available  information 
indicates  that  the  taxa  in  this 
subcategory,  or  the  habitats  from  which 
they  were  known,  have  been  lost. 

3B — Names  that,  on  the  basis  of 
current  taxonomic  understanding 
(usually  as  represented  in  published 


revisions  and  monographs),  do  not 
represent  distinct  taxa  meeting  the  Act's 
definition  of  "species."  Such  supposed 
taxa  could  be  reevaluated  in  the  future 
on  the  basis  of  new  information. 

3C — Taxa  that  have  proven  to  be  more 
abundant  or  widespread  than  previously 
believed  as  well  as  taxa  that  are  not 
subject  to  any  identifiable  threat.  If 
further  research  or  changes  in  habitat 
indicate  a  significant  decline  in  any  of 
these  taxa.  they  may  be  reevaluated  for 
possible  inclusion  as  candidates.  The 
designation  of  Category  3  is 
discontinued,  but  the  Service  will  retain 
all  Category  3  information  in  case  future 
reviews  are  conducted  on  these  taxa. 
Future  notices  of  review  will  only 
mention  such  taxa  if  they  were  included 
in  the  previous  notice  of  review  as 
candidate  sp>ecies. 

Taxa  that  were  placed  in  Category  3 
are  not  candidates  for  listing.  The 
Service  is  aware  of  some 
misinterpretations  that  have  been  made 
of  Category  3  subcategories  in  the  past, 
hi  particular.  Category  3A  has  been 
interpreted  as  either  a  comprehensive 
compilation  of  extinct  species  or  as  a 
list  of  species  that  became  extinct  while 
undergoing  status  review.  Neither 
interpretation  is  correct.  In  fact,  status 
review  of  the  overwhelming  majority  of 
species  identified  in  Category  3A 
revealed  that  extinction  occurred  well 
before  passage  of  the  Endangered 
Species  Act  of  1973.  A  common 
misinterpretation  of  Category  3C  is  that 
a  status  review  indicates  those  species 
have  special  sensitivity  or  vulnerability 
to  extinction.  Although  this  might  be 
true  of  some  of  them,  it  is  not 
necessarily  true  of  all  or  even  a  majority 
of  them. 

Current  Notice 

The  Service  gathers  data  on  plants 
and  animals  native  to  the  United  States 
that  appear  to  merit  consideration  for 
addition  to  the  List  of  Endangered  and 
Threatened  Wildlife  and  Plants.  This 
notice  identifies  those  species 
(including,  by  definition,  biological 
subspecies  and  certain  distinct 
population  segments  of  vertebrate 
animals)  that  are  presently  regarded  by 
the  Service  as  candidates  for  addition  to 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants.  In  issuing  this 
compilation,  the  Service  relies  on 
information  from  status  surveys 
conducted  for  candidate  assessment  and 
on  information  from  State  Heritage 
Programs,  other  State  and  Federal 
Agencies  (such  as  the  Forest  Service  and 
the  Bureau  of  Land  Management), 
knowledgeable  scientists,  public  and 
private  natural  resource  interests,  and 
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comments  received  in  response  to 
previous  notices  of  review. 

Tables  1  and  2  are  arranged 
alphabetically  by  names  of  genera, 
species,  and  relevant  subspecies  under 
the  major  group  headings  (class  or  order 
as  it  provides  a  practical  grouping)  for 
animals  first,  then  plants.  Useful 
synonyms  and  subgeneric  scientific 
names  appear  in  parentheses  (the 
synonyms  preceded  by  an  equal  sign] 
and  are  displaced  to  the  right  in  some 
instances  to  avoid  affecting  the 
alphabetical  order.  Some  taxa  that  have 
not  yet  been  formally  described  in  the 
scientific  Uterature  have  been  included. 
Such  taxa  are  identified  by  a  generic  or 
specific  name  (in  italics)  followed  by 
"sp."  or  "ssp."  (not  italicized,  or 
alphabetized). 

Standardized  common  names  are 
incorporated  in  these  notices  as  they 
become  available.  The  flux  in  common 
names,  the  inclusion  of  vernacular  and 
composite  subspecific  names,  and  the 
fact  that  a  majority  of  invertebrates  still 
lack  a  standardized  name  combine  to 
make  common  names  relatively  useless 
for  organizing  the  tables.  This  notice 
also  presents  a  group  name  (in 
parentheses)  for  many  species,  notably 
mollusks  and  insects,  whose 
standardized  common  name  given  alone 
would  have  little  recognition  value  to 
most  readers. 

Table  1  Usts  all  species  proposed  for 
Usting  and  species  regarded  by  the 
Service  as  candidates  for  listing  under 
the  Act.  Table  2  lists  those  species  that 
were  classified  either  as  proposed  for 
Usting  or  Category  1  candidates  in  the 
1993  plant  notice  of  review  or  the  1994 
animal  notice  of  review,  but  are  no 
longer  classified  as  candidates  or 
proposed  species.  Many  of  the  species 
in  Table  2  do  not  meet  the  information 
standards  prescribed  for  candidate 
species.  Some  require  additional 
research  or  status  reviews  before  their 
conservation  status  under  the  Act  can  be 
resolved.  As  such  information  becomes 
available,  the  Service  will  evaluate 
whether  these  species  warrant 
protection  under  the  Act. 

Taxa  in  Table  1  of  this  notice  are 
assigned  to  several  status  categories, 
noted  in  the  "Category"  column  at  the 
left  side  of  the  table. 

Codes  for  the  category  status  column 
of  taxa  in  Table  1  are  explained  below: 

PE — Taxa  proposed  to  be  listed  as 
endangered. 

FT — Taxa  proposed  to  be  listed  as 
threatened. 

Y — Synonyms  of  taxa  that  are  listed 
elsewhere  in  Table  1 . 

C — ^Taxa  for  which  the  Service  has  on 
file  sufficient  information  on  biological 
viilnerability  and  threat(s)  to  support 


proposals  to  list  them  as  endangered  or 
threatened  species.  Proposed  rules  have 
not  yet  been  issued  because  this  action 
is  precluded  at  present  by  other  listing 
activity.  Development  and  publication 
of  proposed  rules  for  these  taxa  are 
anticipated.  The  Service  encourages 
State  and  other  Federal  agencies  as  well 
as  other  affected  parties  to  give 
consideration  to  these  taxa  in 
environmental  planning. 

The  column  labeled  "Priority" 
indicates  the  listing  priority  number  for 
candidate  species.  This  number  is 
assigned  on  the  basis  of  immediacy  and 
magnitude  of  threats  as  well  as 
taxonomic  status.  A  complete 
description  of  the  Service's  listing 
priority  system  was  published  in  a 
September  21,  1983  Federal  Register 
notice  (48  FR  43098). 

Column  3  identifies  the  Regional 
office  (numeric  code)  to  which 
comments  or  questions  should  be 
directed  (see  ADDRESSES  section). 
Comments  received  in  response  to  the 
1993  plant  notice  nf  review  and  1994 
animal  notice  of  review  were  provided 
for  review  to  the  Region  having  lead 
responsibility  for  each  candidate  taxon 
mentioned  in  the  comment.  The  Service 
will  likewise  consider  all  information 
provided  in  response  to  this  notice  of 
review  in  deciding  whether  or  not  to 
propose  species  for  listing  and  when  to 
undertake  necessary  listing  actions. 
Comments  received  will  become  part  of 
the  administrative  record  for  the  species 
mentioned. 

Following  the  scientific  name  of  each 
taxon  (fourth  column)  is  the  family 
designation  (fifth  column)  and  any 
common  name  (sixth  column).  The 
seventh  column  provides  the  knov\m 
historical  ranges  for  all  included  taxa, 
indicated  by  postal  code  abbreviations 
for  States  and  U.S.  possessions  (many 
taxa  may  no  longer  occur  in  all  of  the 
areas  shown).  In  the  section  on  birds, 
the  abbreviation  "N"  indicates  the 
nesting  range  of  the  species,  and  the 
abbreviation  "V"  indicates  additional 
areas  in  which  the  species  spends  other 
parts  of  its  life  cycle. 

Taxa  in  Table  2  of  this  notice  were 
included  either  as  proposed  species  or 
as  Category  1  candidates  in  the  1993 
plant  notice  of  review  or  the  1994 
animal  notice  of  review  but  have  since 
been  removed  from  such  status  for  a 
variety  of  reasons.  Many  of  the  species 
listed  in  the  last  notices  of  review  as 
proposed  have  now  been  added  to  the 
lists  of  Endangered  or  Threatened 
Wildlife  and  Plants.  The  first  colunm 
indicates  the  present  status  of  the 
species,  using  the  following  codes: 
E — Taxa  that  have  been  listed  as 
endangered. 


T — ^Taxa  that  have  been  listed  as 
threatened. 

R — ^Taxa  for  which  cvurently  available 
information  does  not  support  issuance 
of  a  proposed  listing. 

Y— Synonyms  of  taxa  Usted  elsewhere 
in  Table  2, 

The  second  column  provides  a  coded 
explanation  of  why  the  species  is  no 
longer  regarded  as  a  candidate  species. 
Descriptions  of  the  codes  are  as  follows: 

A — ^Taxa  that  have  proven  td  be  more 
abimdant  or  widespread  than  previously 
beheved  or  those  that  are  not  subject  to 
any  identifiable  threat. 

F — Taxa  removed  from  candidate 
status  because  the  range  is  no  longer  a 
U.S.  Territory. 

I — Taxa  for  which  the  Service  has 
insufficient  information  on  biological 
vulnerabiUty  and  threat(s)  to  support 
issuance  of  a  proposed  rule  to  list. 

L — Taxa  addeci  to  the  lists  of 
endangered  or  threatened  wildlife  and 
plants. 

M — Taxa  mistakenly  included  as 
Category  1  in  the  last  plant  or  animal 
notice  of  review. 

N— Taxa  that  on  the  basis  of  current 
taxonomic  understanding  may  not  meet 
the  Act's  definition  of  "species". 

X — Taxa  that  are  believed  to  be 
extinct. 

The  columns  describing  lead  agency 
and  region,  scientific  name,  family, 
common  name,  and  historic  range 
include  information  as  previously 
described  for  Table  1. 

Summary 

Over  the  past  year,  the  Service 
completed  an  ejdiaustive  review  of  the 
candidate  species  to  ensure  that  they 
truly  warranted  issuance  of  a  proposed 
listing  and  to  reevaluate  the  relative 
listing  priority  of  each  species.  The 
Service  imdertook  this  effort  to  ensure 
that  it  was  focusing  conservation  efforts 
on  those  species  at  greatest  risk.  As  of 
the  date  of  this  publication,  there  are 
159  plants  and  34  animals  proposed  for 
endangered  status;  37  plants  and  8 
animals  proposed  for  threatened  status; 
and  84  plant  and  98  animal  candidates 
awaiting  preparation  of  proposed  rules 
(see  Table  1).  Including  synonyms,  there 
are  303  taxa  that  were  classified  as 
either  proposed  for  listing  or  Category  1 
candidates  in  the  1993  plant  notice  of 
review  or  1994  animal  notice  of  review 
that  are  no  longer  classified  in  those 
categories  (see  Table  2). 

Request  for  Information 

The  Service  hereby  requests  that  any 
further  information  on  the  taxa  named 
in  this  notice  be  submitted  as  soon  as 
possible  or  whenever  it  becomes 
available.  Especially  sought  is 
information: 


(1)  indicating  that  a  taxon  should  be 
removed  from  this  fist; 

(2)  indicating  that  a  taxon  not 
included  in  the  notice  should  be  added 
to  the  list  of  candidate  species; 

(3)  recommending  an  area  as  critical 
habitat  for  a  candidate  taxon,  or 
indicating  that  a  proposal  of  critical 
habitat  would  not  be  prudent  for  a 
taxon; 

(4)  documenting  threats  to  any  of  the 
included  taxa; 

(5)  describing  the  immediacy  or 
magnitude  of  threats  facing  candidate 
taxa; 


(6)  pointing  out  taxonomic  or 
nomenclatural  changes  for  any  of  the 
taxa; 

(7)  suggesting  appropriate  common 
names;  or 

(8)  noting  any  mistakes,  such  as  errors 
in  the  indicated  historical  distributions. 

The  Service  will  consider  all 
information  received  in  response  to  this 
notice.  Substantive  changes  will  be 
announced  by  periodic  supplemental  or 
revised  notices  in  the  Federal  Register. 

Author 

This  notice  was  compiled  from 
evaluations  by  the  staff  biologists  in  the 
Service's  Regional  Offices  and  Field 
Stations.  It  was  compiled  and  edited  by 


Drs.  George  Drewry  and  Richard  .Savers. 
Jr.,  of  the  Ser\'ice's  Headquarters  Office. 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority 

This  notice  is  published  under  the 
authoritv  of  the  Endangered  Species  Act 
(16U.S.C.  1531  etseq.). 

Dated:  February  16.  1996. 
John  G.  Rogers, 

Acting  Director.  U.S.  Fish  on  J  Wildlife 


Table  1— Proposed  and  Candidate  Animals  and  Plants 


Status 

Lead 
Re- 
gion 

Scientific  name 

Family 

Common  name 

Cate- 
gory 

Prior- 
ity 

Historic  range 

C 

3  

3  ...„^ 

3  

3  

3  

3  

6  

3  

3  

12  ... 
8  

2  

3  ..'.. 
6  

5  

6  

6  

6  

3....!. 
5  

R2  .. 

R1  .. 

R1  .. 

R1  .. 
R1  .. 

R2.. 

R4  .. 
R1  .. 

R1  .. 
R1  .. 
R1  .. 
R4  .. 
R6.. 

R6.. 

R1  .. 
R1  .. 
R1  .. 
R2.. 

R2.. 

R1  .. 
R7.. 
R1  .. 
R1  .. 
R1  .. 

R1  .. 
R5.. 

R2.. 

Mammals. 

Conepatus  leuconotus  texensis  

Dipodomys  meniami  parvus 

Mustelidae  

Skunk,  GuK  Coast  hog-nosed  

Kangaroo  rat.  San  Bernadino 
Merriam  s. 

Bat.  sheath-tailed  (Agiguan.  Amer- 
ican Sanx)a  populations). 

Woodrat,  San  Joaquin  Valley 

U.S.A.  (TX).  Mexico. 
U.S.A.  (CA). 

USA.  (AS.  CM 

(Agiguan)) 
U.S.A.  (CA). 
U.S.A.  (CA),  Mexico 

U.S.A.  (AZ,  CA,  LA. 

NM.  TX) 
US.A.  (FL). 
U.S.A.  (MP). 

U.S.A.  (CA) 
USA.  (ID) 
U  S.A   (CA) 

C 

Heteromyidae  

Emballonundae 

Muridae 

Bovidae 

Felidae  

Muridae  

C 

C 

Emballonura  semicaudata 

Neotoma  fusdpes  riparia 

PE  .. 
PF    , 

Ovis  canadensis  cremnobates 

Panthera  onca 

Bighorn  sheep.  Peninsular  Ranges 

population. 
Jaguar,  U.S.  population 

Mouse,  St  Andrews  t)each 

C 

Peromyscus  polionotus  peninsularis 
Pteropus  mariannus  mahannus  

Sorex  omatus  relictus 

C 

C 

Pteropodidae  

Soricidae  

Sciuridae  

Flying  fox,  Mariana  (Agiguan,  Tinian. 
Salpan  pops.). 

Shrew,  Buena  Vista  Lake  omafe  

Squirrel,  Northern  Idaho  ground  

Rabbit,  Ripanan  brush 

C 

Spermophilus  brunneus  brunneus  ... 

SyMlagus  bachmani  riparius 

Ursus  americanus  floridanus 

c 

Leppridae 

Ursidae  

Canidae  

Charadriidae  

i 

••*  see  —  

Musicapidae 

Columbidae 

Strigidae 

Strigidae 

Fringillidae  

Anatidae 

Rallidae 

Columbtdae 

Zosteropidae 

Anniellidae  

Emydidae 

Emydidae 

c 

Bear,  Flonda  t>lack  

USA   (FL  GA) 

c 

Vulpes  velox 

Fox.  Swift  (U  S  DODulation) 

U  S.A.  (CO.  lA.  KS. 

MN.  MT,  ND,  NE, 
NM,  OK,  SD.  TX. 
WY) 

N=CO   KS   MT   ND 

c 

Biros. 

Charadrius  montanus 

Chasiempis  sandwichensis  gayi 

Chasiempis  sandwichensis  ibidus  .... 
Gallicolumba  stain 

Plover,  mountain 

y 

c 

c 

• 

Chasiempis  sandwichensis  it)tdus  .. 

Elepaio,  Oahu 

Dove   Friendiv  around 

NE,  NM.  OK.  SD, 
TX.  UT,  WY: 
V=AZ,  CA,  NV. 
Mexico. 

U.S.A.  (HI). 
USA   (AS) 

PE  .. 

PT... 

c 

PT... 

C 

c 

Glaucidium  brasilianum  cactorum  .... 

Glaucidium  brasilianum  cactorum  .... 

Oreomystis  bairdi 

Polysticta  stelleri 

Porzana  tubuensis 

PVIinopus  perousH  perousii 

Zosterops  conspicillatus  rotensis 

Reptiles. 

Anniella  puldva  nigra 

Clemmys  muhlenbergii 

Graptemys  caglei 

Pygmy-owl,  cactus  ferruginous  (AZ 

population). 
Pygmy-owl,  cactus  ferruginous  (TX 

population). 

Creeper,  Kauai  

Eider,  Steller's  (AK  breeding  pop.)  ... 

Crake,  spotless 

Dove,  many-colored  fruit  

USA.  (AZ,  TX), 

MexKX). 
USA,  (AZ,  TX), 

Mexico 
U  S.A   (HI) 
U  S.A.  (AK),  Russia. 
U.S.A.  (AS) 
U  S.A.  (AS) 

c 

White-eye,  Rota  bridled 

US. A. (MP) 

PE  .. 

Lizard,  l>lack  legless 

USA   (CA) 

C 

Turtle,  Bog  (rx)rthem  pop.) 

U.S.A   (CT   DE   MA 

C 

Turtle,  eagle's  map 

MD.  NY.  NJ.  PA, 
Rl). 
U.S.A.  (TX) 

UMI 
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Table  1— Proposed  and  Candidate  Animals  and  Plants— Continued 


Table  1— Proposed  and  Candidate  Animals  and  Plants— Continued 


Status 


Cate- 
gory 


PE  .. 

PT... 

PT ... 
PT... 


PE  .. 
C  ..... 

PT... 
PE  .. 
PE  .. 
C 

C 

C 

C 

C 

C 

C 

C 

.  c.... 
c... 

c .... 
PE  . 
C... 

C... 


PE 
C. 


Prior- 
ity 


C 

PT.., 
PT... 


C 
C 
Y 


PE 

PE 
PE 
PE 
PE 

PE 

PE 
PE 
PE 
PE 


Lead 
Re- 
gion 


R1  . 
R3. 

R3. 

R1  . 

R1  . 

R2  . 
R6. 

R4. 
R2. 
R1  . 
R2. 

R1  . 
R6. 

R1  . 
R6. 
R2 

R2 
R2 
R6 

R1 
R1 
R6 
R6 


R6. 

R2  . 

R6  . 

R1  . 
R1  . 
R5. 

R1  . 
R6. 
R6. 

R4. 

R4 
R4 
R4 
R4 

R4 

R4 
R4 
R4 


Scientific  name 


Family 


Masticophis  lateralis  euryxanthus  .... 

Nerodia  erythrogaster  neglecta 

Nerodia  sipedon  insularum 

Phrynosoma  mcallii 

Amphibians. 

Ambystoma  califomiense  (=A. 
tigrinum  c). 

Ambystoma  tigrinum  stebtiinsi 

Bufo  boreas  boreas 

Eleutherodactylus  cooki 

Eurycea  sosorum 

Rana  aurora  draytoni  

Rana  chiricahuensis 

Rana  pretiosa 

Rana  pretiosa 

Rana  pretiosa 

Rana  pretiosa 

Rar)a  subaquavocedis 

Fishes. 

Cyprinodon  pecosensis 

Dionda  diaboli 

Ettieostoma  cragini 

Gila  bicolorssp 

Gila  bfcolor  vaccaceps  

lotichthys  ptilegethontis 

Macrtrytyopsis  (^Hybopsis)  gelida  .... 


Macrhybopsis  (^Hybopsis)  meeki 


Notropis  giranX 

Notropis  topeka  (^tristis)  

OrKorhynchus  (=Salmo)  mykiss  ssp. 

Pogorvchttiys  macrolepidotus 

Salmo  salar 

I 
Salveiinus  confluentus 

Thymallus  arcOcus 

Thymallus  arcticus  montanus 

Clams. 

Alasmidonta  atropurpurea 
(Rafinesque,  1831). 

Amblema  neislerii {Ilea,  ^858)  

Elliptio  chipolaensis 

ElBf^oideus  sloatianus  (I.  Lea.  1840) 
Epioblasma  brevidens  (I.  Lea,  1831) 

EpkMasma  capsaeformis  (I.  Lea, 

1834). 
Lampsilis  siAangulata  (I.Lea,  1840) 

Medionidus  penicillatus  

MedkjrMus  simpsonianus 

Pleurobema  pyrHorme  (I.Lea,  1857) 


Colubridae  

Colubridae  

Colubridae  

Iguaniaae  

Ambystomatidae 

Ambystomatidae 
Bufonidae 


Leptodactylidae 
Plethodontldae  . 

Ranidae  

Ranidae  


Ranidae 
Ranidae 

Ranidae 
Ranidae 
Ranidae 


Cyprinodontidae 

Cyprinidae 

Percidae 


Cyprindidae 
Cyprinidae  .. 
Cyprinidae  .. 
Cyprinidae  .. 


Cyprinidae 

Cyprinidae 
Cyprinidae 


Salmonidae 
Cyprinidae  .. 
SaliVionidae 


Salrmnidae 
Salnfwnidae 
—  see  "*  .. 

Unionidae  ... 


Unionidae  . 
Unionidae  . 
Unionidae 
Unionidae 

Unionidae 

Unionidae 
Unionidae 
Unionidae 
Unionidae 


Common  name 


Historic  range 


Whipsnake,  (=striped  racer)  Ala- 
meda. 
Snake,  northern  coppert>elly  water  .. 

Snake,  Lake  Erie  water 

Lizard,  flat-tailed  homed 

Salamander,  California  tiger 

Sonoran  tiger  salamander 

Toad,  t»real  (Southern  Rocky 
Mountain  population). 

Guajon  or  rock  frog  

Salamander,  Barton  Springs  

Frog  ,  California  recHegged  

Frog,  Chiricahua  leopard 

Spotted  frog  (Great  Basin  pop.)  

Frog,  spotted  (Wasatch  Front  pop. 
UT). 

Spotted  frog  (West  Coast  pop.)  

Frog,  spotted  (West  Desert  pop.  UT) 
Frog,  Ramsey  Canyon  leopard  

Pupfish,  Pecos  

Minnow,  Devils  River 

Darter,  Arkansas 

High  Rock  Springs  tui  chub 

Tui  chub,  Cowhead  Lake  

Chub,  least  

Chub,  sturgeon 

Chub,  sicklefin  


Shiner,  Arkansas  River  (native  pop. 

only). 
Shiner,  Topeka 

Trout,  McCloud  R.  redband 

Splittail,  Sacramento 

Atlantk:  salmon  (distinct  pop.  in  7 
Maine  rivers). 

Trout,  bull  

Grayling,  Arctic  (Upper  Missouri  R. 

fluvial  pop.). 
Thymallus  arcticus 

Eiktoe.  Cumberiand 

Mussel,  fat  three-ridge 

Slatshell,  Chipola 

Bankclimber,  purple 

Combshell.  Cumberiandian 

Mussel,  oyster  

Pocketbook,  shiny-rayed 

Gulf  moccastnshell. 

Ochkx:konee  moccasinshell 

Pigtoe,  oval 


U.S.A.  (CA). 

U.S.A.  (IL,  IN,  KY. 

Ml,  OH). 
U.S.A.  (OH),  Canada. 
U.S.A.  (AZ.  CA), 

Mexico. 

U.S.A.  (CA). 

U.S.A.  (AZ),  Mexico. 
U.S.A.  (CO.  NM. 

WY). 
U.S.A.  (PR). 
U.S.A.  (TX). 
U.S.A.  (CA).  Mexico. 
U.S.A.  (AZ,  NM), 

Mexico. 
U.S.A.  (ID.  NV) 
U.S.A.  (UT). 

U.S.A.  (CA,  OR,  WA) 
U.S.A.  (UT). 
U.S.A.  (AZ). 

U.S.A.  (NM,  TX). 
U.S.A.  (TX),  Mexico. 
U.S.A.  (AR,  CO.  KS, 

MO,  OK). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (UT). 
U.S.A.  (AR,  lA,  IL, 

KY.  KS.  LA,  MO, 

MS,  MT.  NE,  ND, 

SD,  TN.  WY). 
U.S.A.  (AR,  lA,  IL, 

KS,  KY,  LA,  MO, 

MS,  NE,  ND,  SD, 

TN). 
U.S.A.  (AR,  KS,  NM, 

OK,  TX). 
U.SA.  (lA.  KS.  MN. 

MO,  NE.  SD). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.,  Canada, 

Greenland,  western 

Europe 
U.S.A.  (CA,  ID,  MT, 

NV,  OR,  WA). 
U.S.A.  (MT,  WY). 


U.S.A.  (KY,  TN). 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 

VA). 
U.S.A. 

VA). 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


(FL,  GA). 
(AU  FL). 
(AL,  GA,  FL). 
(AL.  KY.  TN, 

(AL.  KY,  TN, 

(AL,  FL,  GA). 
(AL,  FL,  GA). 
(FL,  GA). 
(AL.  FL,  GA). 


Status 


Cate- 
gory 


PE 
PE 

C  .. 
C  .. 

C  .. 

C  .. 
c .. 
c .. 
c .. 
c .. 
c .. 
c .. 

c .. 
c .. 
c .. 
c .. 
c .. 
c .. 

c .. 
c .. 

c. 

c .. 
c .. 
c. 

PE 

c. 
c. 

c .. 
c .. 
c .. 

c .. 
c .. 
c .. 

Y  .. 

c .. 
c... 
c... 

PE 

c ... 

PE 

PE 

PE 

C... 

PE 

C  ... 

C... 

C... 

C... 

C  ... 

C  ... 


Prior- 
ity 


7 
11 

5 
7 
2 
5 
5 
5 
5 
5 

9 
2 
2 
2 
2 
8 


11 

2 

11 

11 

5 

2 

5 
2 

5 

11 
5 

2 
2 
2 

2 
2 
8 

3"! 

2  ] 

6  . 
2  . 
2  . 
2  . 
2  . 
2  . 


Lead 
Re- 
gion 


R4 
R4 

R3 

R2 

R4 
R1 
R1 
R4 
R4 
R4 
R4 
R4 

R6 

R1 
R1 
R1 
R1 
R2 

R2 

R2 

R2 

R2 

R2 

R1 
R2 

R2 

R6 

R2 
R2 
R2 


R1  .. 
R1  .. 
R1  .. 

R1  .. 

R1  .. 
R1  .. 
R1  .. 
R1  .. 
R6.. 
R2  .. 
R1  .. 
R1  .. 
R5  .. 
R2  .. 
R6.. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 


Scientific  name 


Quadrula  cylindrica  strtgillata 

(B.H.Wright,  1898). 
Villosa  perpurpurea  (I.  Lea,1861)  .... 

Snails. 

Antrot)ia  cu/veri  (Hubricht,  1971) 

^ss;m/nea  pecos  Taylor,  1987 

Elimia  crenatella  (I.  Lea,  1860)  

Erinna  newcont>i 

Eua  zebrina  

Z.eptox;s  amp/a  (Anthony,  1855)  

Leptoxis  plicata  {Conrad,  1834)  

Leptoxis  taeniata  (Conrad,  1834)  .... 
Lepyrium  showalteri  (\.  Lea,  1861)  .. 
Lioplax  cyclostomaformis  (I.  Lea, 

1841). 
Oreohelix  peripherica  wasatchensis 

Ostodes  strigatus 

Partula  gibta  

Partula  langfordi  

Partula  radiolata  

Pyrgulopsis  (="Fontelicella") 

ctiupadae  (=ctiupaderae)  Taylor, 

1987. 
Pyrgulopsis  (="Fontelicella")  gilae 

Taylor,- 1987. 
Pyrgulopsis  morrlsoni  Hershler. 

1988. 
Pyrgulopsis  (="Fontelicella") 

rosweflensis  Taylor,  1 987. 
Pyrgulopsis  (="Fontelicella") 

thermalis  T ay ior,  1987. 
Pyrgulopsis  thompsoni  Hershler, 

1988. 

Samoana  fragilis , 

Sonorella  eremita  (Pilsbry  &  Ferris, 

1915). 
Sonorella  macroptiallus  Fairbanks  & 

Reeder,  1980. 
Stagnicola  tx>nnevillensis  (Call, 

1884). 
Tryonia  adamantinaTayUx,  1987  ... 

Tryonia  kosteriTay\0(,  1987 

Tryonia  stocktonensis  Taylor,  1 987  . 

Insects. 

Megalagrion  leptodemus 

Megalagrion  nesiotes  

Megalagrion  nigrohamatum 

nigrolineatum. 
Megalagrion  nigrolineatum 

Megalagrion  oceanicum 

Megalagrion  pacificum 

Megalagrion  xanttiomelas  

Trimerotropis  infantilis  

Cicindela  limbata  albissima 

Heterelmis  comalensis  

Pleocoma  conjugens  conjugens  

Polyphylla  barttata 

Pseudanoptithalmus  holsingeri 

Stygopamus  comalensis  

Zaitzevia  thermae 

Drosophila  aglaia 

Drosophila  alsophila 

Drosophila  attigua  

Drosophila  digressa 

Drosophila  hemipeza 


Family 


Unionidae 

Unionidae , 

Hydrobiidae 

Assimlneidae  

Pleuroceridae 

Lymnaeidae  

Parlulidae 

Pleuroceridae 

Pleuroceridae 

Pleuroceridae 

Hydrobiidae 

Viviparidae  

Oreohellcidae 

Potaridae  

Partulidae 

Partulidae 

Partulidae 

HydrotHidae 

Hydrobiidae 

Hydrobiidae 

Hydrobiidae 

Hydrobiidae 

Hydrobiidae 

Partulidae 

Helminthoglyptida 

Helminthoglyptida 

Lymnaeidae  

Hydrobiidae 

HydrotJiidae 

Hydrobiidae 


Coenagrionidae 
Coenagrionidae 
Coenagrionidae 

•••  see  "• 


Coenagrionidae 
Coenagrionidae 
Coenagrionidae 

Acrididae  

Cicindelidae  

Elmidae  

Scarabaeidae  ... 
Scarabaeidae  ... 

Carabidae  

Dryopklae  

Elmidae 

Drosophilidae  ... 
Drosophilidae  ... 
Drosophilidae  ... 
Drosophilidae  ... 
Drosophilidae   .. 


Comrrwn  name 


Rabbitstoct.  rough  

Bean,  Purple 

Cavesnail,  Tumbling  Creek  

Snail.  Pecos  asstminea  

Elimia  (snail),  lacy  , 

Snail,  N'ewcomb's  

Snail,  Tutuila  tree  ^ 

Rocksnaii,  round 

Rocksnaii,  plicate 

Rocksnaii,  painted  , 

Pet»blesnail,  flat  

Lioplax  (snail),  cylindrical  , 

Mountainsnail.  Ogden  Rock>'  , 

Snail,  (no  common  name)  , 

Snail.  Humfjed  tree , 

Snail,  Langlord's  tree  , 

Snail,  Guam  tree  

Spnngsnail,  Chupadera _. 

Spnngsna.l,  Gila  

Spnngsnail,  Page  

Springsnail,  Rosweil  

Hotspnng  snail,  New  Mexico 

Springsnail,  Huachuca 

Snail,  fragile  tree  

Talussnaii.  San  Xavier 

Talussnai!,  Wet  Canyon  

Pondsna;!.  fat-wfiorled  

Spnngsnail,  Diamond  Y 

Tryonia  (spnngsnail).  Kosters 

Tryonia  (spnngsnail),  Gonzales 
Spring. 

Damseldy,  leptodemas  megalagnon 

Damselfly.  nesiotes  megalagnon  

Damsetfly.  blacktine  megalagrion     . 

Megalagnon  nigrohamatum 
nigrolineatum. 

Damselfly,  oceanic  megalagnon  

Damselfly,  Pacific  megalagnon  

Damselfly,  orangeblack  megalagnon 
Grasshopper,  Zayante  tand-wmged 
Beetle,  Coral  Pink  Sand  Dunes  tiger 

Beetle,  Comal  Springs  nffle 

Beetle.  Santa  Cruz  ram   

Beetle.  Mount  Hermon  June  

Beetle,  Holsinger's  cave 

Comal  Springs  dryopid  tseetle  

Beetle,  warm  spring  zaitzevian  nffle 

Pomace  fly  (no  common  rame)  

Pomace  fty  (no  common  name)  

Pomace  fly  (no  common  name)  

Pomace  fly  (no  comnxin  name)  

Pomace  fly  (no  common  name)  


Htstonc  range 


U.S.A.  (KY.  TN.  VA). 
U.S.A.  (TN,  VA) 

US.A   (MO) 
U.S.A.  (Nfvl.  TX). 

Mexico 
U.S.A.  (AL). 
U.S.A.  (HO 
U.S.A  (AS) 
U.S.A.  (AL). 
U.S.A.  (ALV 
U.S.A  (AL) 
U.S.A.  (AL). 
USA   (AL,  (3A.  LA). 

US.A   (UT). 

U.S.A. 

U.S.A 

U.S.A. 

U.S.A. 

U.S.A. 


(AS). 
(GU). 
(GU). 
(GU> 
(NM,. 


U  S.A.  (NM) 

U.S.A.  {AZ) 

U.S.A.  (NM). 

U.S.A.  (NM), 

U.S.A,  (AZ),  Mex.co. 

U.S.A.  (GU) 
U.S.A.  (AZ). 

U.S.A.  (A2) 

U.S.A.  (UT) 

U.S.A.  (TX). 
U  S.A.  (NM). 
U.S.A.  (TX) 


U.S.A  (HI). 
U.S.A.  (HI). 
U  S.A.  (HI), 


U.S.A. 

U.S.A. 

U.S.A. 

U.S.A 

U.S.A. 

U.S.A. 

U.S.A 

U.S.A 

U.S.A. 

US  A 

U.S  A 

U.S.A. 

U.S.A 

U.S.A. 

U.S.A 

U.S.A 


(HI). 

(HI). 

(HI). 

(CA) 

(UT) 

.TX). 

(CAl 

'CA^ 

(VA). 

(TX). 

(MT). 

(HI) 

(HI) 

IHI) 

(HI) 

(Hll 


UMI 
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Status 


Cate- 
gory 


C... 
C... 
C  .... 
C... 
C... 
C... 
C... 
C... 
C... 
C... 
C... 
PE 

C... 

C... 

C... 

PE 

PE 

PE 

C... 
C... 

PE 
C... 
C... 
PE 

Y  .. 

Y  .. 
C. 
PE 

PE 

Y  .. 

Y  .. 
C. 
PE 

Y  .. 
PT 
PE 


PE 

PE 

PE 

PE 

PT 

C. 

Y  .. 


PE 
PE 

PT 
Y  .. 


Prior- 
ity 


C. 
PT 
Y  .. 


PT 
C. 
PE 
PE 
C. 
C 


Lead 
Re- 
gion 


R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 

R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 

R1  .. 
R2  .. 

R1  .. 
R3.. 
R1  .. 
R2  . 

R5. 
R5. 
R1  . 
R1  . 

R1  . 
R1  . 
R1  . 
R2  . 
R1  . 
R1  . 
R1  . 
R1  . 

R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R6  . 
R1  . 

R1  . 
R1  . 

R1  , 
R1 

R1 
R1 
R1 

R1 
R1 
R1 
R1 
R6 
R6 


Table  1— Proposed  and  Candidate  Animals  and  Plants— Continued 


Scientific  name 


Drosophil/a  heteroneura  .... 
Drosophila  montgomeryi ... 

Drosophila  mulli 

Drosophila  musaphila 

Dmsophila  neoclavisetae  . 

Drosophila  obatai 

Drosophila  psilotarsalis 

Drosophila  substermptera 
Drosophila  tarphytrichia  .... 

Drosophila  toxochaeta 

Phaeogramma  sp. 
Euphydryas  editha  quino  (=E.  e. 

wrighti). 
Euploea  eleutho 
Icaricia  icarioides  fenderi ... 

Manduca  blackburni  

Pyrgus  ruralis  lagunae  

Speyeria  callippe  callippe  .. 
Speyeria  zerene  behrensii . 

Arachnids. 

Adelocosa  anops 


Cicurina  wartoni 

Crustaceans. 

Branchinecta  sandiegoensis  

Garmnarus  acherondytes 

Spelaeorchestia  koloana 

Stygobromus  (=Stygonectes)  pecki 

Flowering  PiAhfrs. 

Abama  americanum  

Abama  montana  

Abronia  alpina  

AcarTthomintha  iliciiolia 


Achyranthes  mutca 

Achyranthes  nelsonii  

Allium  fimbriatum  var.  munzii 

Allium  gooddingH 

Allium  munzii 

Allium  sanbomii  var  tuolumr.ense 

Allium  tuolumnense 

Alopecurus  aequalis  var 

sorKjmensis. 

Alsiniderxiron  lychnoides 

Alsimdendron  viscosum 

Amaranthus  brownii 

Arabis  hoffmannii 

Arabis  johnstonii 

Arabis  pusilla 

Arctostaphylos  andersonii  var 

pallida. 

Arctostaphylos  confertiflora 

Arctostaphylos  glandulosa  ssp. 

crassifolia. 

Arctostaphylos  itDbricata  

Arctostaphylos  irrk)ricata  ssp. 

imbricata. 

Arctostaphylos  myrtifolia 

Arctostaphylos  pallida 

Arctostaphylos  uva-ursi  ssp. 

myrtifolia. 

Arenaria  ursina 

Astelia  waialealae 

Astragalus  braurrtonii 

Astragalus  clarianus 

Astragalus  desereticus 

Astragalus  equisolensis 


Family 


Common  name 


Drosophilidae 

Drosophilidae 

Drosophilidae 

Drosophilidae  

Drosophilidae  

Drosophilidae  

Drosophilidae 

Drosophilidae  

Drosophilidae 

Drosophilidae 

Tephritldae  

Nymphalidae 

Danaidae  

Lycaenidae  

Sphingidae  

Hesperiidae 

Nymphalidae  

Nymphalidae 

Lycosidae 

Dictynidae  

Branchlnectidae  . 

Gammaridae  

Talitridae  

Crangonyctidae  .. 

—  see  *••  

•**  see  ***  

Nyctaginaceae  .., 
Lamiaceae  

Amaranthaceae 

•••  see  *••  

•"see*"  

Liliaceae 

Liliaceae 

"*  see  *"  

Liliaceae 

Poaceae  

Caryophyllaceae 
Caryophyllaceae 
Amaranthaceae 
Brassicaceae  .... 
Brassicaceae  .... 
Brassicaceae  .... 
*••  see  *•*  

Ericaceae 

Ericaceae 

Ericaceae 

••*  see  *"  

Ericaceae 

Ericaceae 

**•  see  *•*  

Caryophyllaceae 

Liliaceae , 

Fabaceae  

Fabaceae  

FatMceae 

Fabaceae  


Pomace  fly  (no  common  name) 
Pomace  fly  (no  corrmnon  name) 
Pomace  fly  (no  common  name) 
Pomace  fly  (no  common  name) 
Pomace  fly  (no  common  name) 
Pomace  fly  (no  conwion  name) 
Pomace  fly  (no  common  name) 
Pomace  fly  (no  common  name) 
Pomace  fly  (no  common  name) 
Pomace  fly  (no  common  name) 

Fly,  Po'olanui  gall  

Butterfly,  Quino  checkerspot 


Butterfly,  Marianas  euploea .. 

Butterfly,  Fender's  blue  

Moth,  Blackburn's  sphinx  

Skipper,  Laguna  Mountains  .. 
Butterfly,  Callippe  silverspot  . 
Butterfly,  Behren's  silverspot 


Historic  range 


Spider,  Kauai  cave  wolf  or  pe'e  pe'e 

maka  'ole. 
Spider,  Warton's  cave  


Fairy  shrimp,  San  Diego 
Amphipod,  Illinois  cave  .. 
Amphipod,  Kauai  cave  .. 
Peck's  cave  amphipod  .. 


Narthecium  americanum 
Narthecium  americanum 
Ramshaw  sand-vert)ena 
San  Diego  thommint 


None  

Achyranthes  mutica  . 

Allium  munzii  

Goodding's  onion 

Munz's  onion  

Allium  tuolumnense  . 
Rawhide  Hill  onion  .., 
Sonoma  alopecurus 


Kuawawaenohu  

None  

None  

Hoffmann's  Rock-cress 
Johnston's  rock-cress  ... 

Small  rock-cress 

Arctostaphylos  pallida ... 


Santa  Rosa  Island  manzanita 
Del  Mar  manzanita  


San  Bruno  Mountain  manzanita 
Arctostaphylos  imtxicata  


Lone  manzanita 

Pallid  manzanita  

Arctostaphylos  myrtifolia 


Bear  Valley  sandwort  ... 

Pa'iniu 

Braunton's  milk-vetch  ... 
Clara  Hunt's  milk-vetch 

Deseret  milk-vetch 

Horseshoe  milk-vetch  ... 


U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HIJ 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (CA),  Mexico. 

U.S.A.  (MP). 
U.S.A.  (OR). 
U.S.A.  ^Hl). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 

U.S.A.  (HI). 
U.S.A.  (TX). 

U.S.A.  (CA). 
U.S.A.  (IL). 
U.S.A.  (HI). 
U.S.A.  (TX). 


U.S.A.  (CA). 
U.S.A.  (CA),  Mexico 

(Baja  California). 
U.S.A.  (HI) 


U.S.A.  (AZ,  NM). 
U.S.A.  (CA). 


U.S.A. 
U.S.A. 


(CA). 
(CA). 


U.S.A.  (HI). 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (WY). 


U.S.A.  (CA). 
U.S.A.  (CA). 

U.S.A.  (CA). 


U.S.A.  (CA). 
U.S.A.  (CA). 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


(CA). 

(HI) 

(CA). 

(CA). 

(UT). 


U.S.A.  (UT). 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday,  February  28.  1996  /  Proposed  Rules  7603 

Table  1— Proposed  and  Candidate  Animals  and  Plants— Continued 


Status 


Cate- 
gory 


C. 
PE 

PE 

PT 
PE 

PT 

PE 


PE 
C. 
PE 
PE 

PE 

PE 

PE 

C  .. 

PT 

PE 

C. 

PE 

PE 

PE 

PT 

C. 

PT 

C. 

PT 

C. 

PT 

PE 
C. 


Y  .. 
PT 
PE 
PE 

Y  .. 


Y  .. 

PE 

PE 

PT 

PE 

C. 


PE 

C. 

PE 

C. 

C. 

PE 

C. 

PT 

C. 


Prior- 
ity 


3  . 

2  . 

3 

11 

6 
8 

5 

11 

2 

2 

e" 

3 

5 

2 
2 

11 

3  ' 


Lead 
Re- 
gion 


R6 

R6 
R1 

R1 

R1 
R1 

R1 

R1 

R1 

R1 
R6 
R1 
R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R6 
R1 
R1 
R1 
R2 
R1 

R1 
R4 

R4 
R1 
R1 
R1 
R1 

R1 

R1 
R1 
R1 
R1 
R1 
R1 

R1 

R1 
R2 
R1 

R1 
R1 
R1 
R1 
R1 
R2 


Scientirtc  narrte 


Astragalus  eremiticus  var. 
ampullariodes. 

Astragalus  holmgreniorum 

Astragalus  jaegerianus 

Astragalus  lentigirK}sus  var. 

coachellae. 
Astragalus  lentiginosus  var.  micans  . 
Astragalus  lentiginosus  var. 

piscinensis. 
Astragalus  lentiginosus  var. 

sesquimetralis. 
Astragalus  magdalenae  var. 

peirsonH. 
Astragalus  oophorus  var. 

clokeyanus. 

Astragalus  tener  var.  titi 

Astragalus  tortipes 

Astragalus  tricarinatus 

Atriplex  coronata  var.  notatior 

Baccharis  vanessae  

Berberis  nevinii 

Berberis  pinnata  ssp.  insularis 

Bidens  micrantha  ssp.  ctenophylla  ... 

Brodiaea  filifolia 

Brodiaea  pallida 

Calochortus  umpquaensis 

Calyptridium  pulchellum  

Catystegia  stebbinsii 

Carex  albida  

Carpenteria  califomica 

Castilleja  aquariensis 

Castilleja  carrifxstris  ssp.  succulenta 

Castilleja  christii 

Castilleja  cinerea 

Castilleja  elongata 

Castilleja  levisecta 

Castilleja  mollis 

Catesbaea  melanocarpa  

Catestiia  melanocarpa 

Ceanothus  ophiocNIus 

Ceanothus  roderickii 

Cenchrus  agrimonioides 

Cenchrus  agrimonioides  var. 

agrimonioides. 
Cenchrus  agrimonioides  var. 

laysanensis. 

Cenchrus  pendurKulatiJS 

Cercocarpus  traskiae 

Chamaesyce  hertxtii 

Chamaesyce  hooveri 

Chamaesyce  rockii 

Chlorogalum  purpureum  var. 

purpureum 
Chlorogalum  purpureum  var. 

reductum. 

Chorizanthe  orcuttiana  

Cimicifuga  arizonica  

Cirsium  hydrophilum  var. 

hydrophilum 

Cirsium  toncholepis  

Cirsium  rhothophilum 

Clarkia  imbricata 

Clarkia  lingutata 

Clarkia  springvillerysis 

Clematis  hirsutissima  var.  arizonca  . 


Fanr«ly 


Fattaceae 

Fat>aceae 

Fatjaceae 

Fat)aceae 

Fat}aceae 

Fataceae 

Fatxaceae 

Fabaceae  

Fabaceae  

Fat)aceae  

Fatjaceae 

Fatiaceae 

Chenopodiaceae 

Asteraceae 

Bert)eridaceae  ... 
Berberidaceae  ... 

Asteraceae 

Liliaceae 

Liliaceae 

Liliaceae 

Portulacaceae  .... 
Convolvuiaceae  . 

Cyperaceae  

Saxifragaceae  .... 
Scrophulariaceae 
Scrophulariaceae 
Scrophulariaceae 
Scrophulariaceae 
Scrophulariaceae 
Scrophulariaceae 

Scrophulariaceae 
RutJiaceae 

•"  see  •*•  

Rhamnaceae  

Rhamnaceae  

Poaceae  

•••  see  "•  

•••see"*  

*••  see  •••  

Rosaceae 

Euphort>iaceae  ... 
Euphort>iaceae  ... 
Euphort>iaceae  ... 
Liliaceae 

Liliaceae 

Polygonaceae  .... 
Ranunculaceae  .. 
Asteraceae 

Asteraceae 

Asteraceae 

Onagraceae 

Onagraceae 

Onagraceae 

Ranunculaceae  .. 


Comrrxjn  name 


Shem  milk-vetch 

Holmgren  milk-vetch 

Lane  Mountain  (=Coolgardie)  milk- 
vetch. 
Coachella  Valley  milk-vetch  

Shining  (=shiny)  milk-vetch  

Fish  Slough  milk-vetch  

Sodaville  milk-vetch 

Peirson's  milk-vetch  • 

None  

Coastal  dunes  milk-vetch  

Sleeping  Ute  milk-vetch 

Tnple-rit)bed  milk-vetch  

San  Jacinto  Valley  crownscale 

.(=salttxjsh). 
Encinitis  baccharis  (=Coyote  bush).  . 

Nevin's  bart)e:ry  

Island  tjartserry 

Ko'oko'olau  

Thread-leaved  brodiaea  

Chinese  Camp  brodiaea 

Umpqua  Mariposa  lily 

Mariposa  pussy-paws 

Stebtjins'  rrxjming-glory 

White  sedge  

Carpenteria  

Aquarius  Indian  paintt)rush 

Fleshy  owl's-clover  

Christ's  painttxush 

Ash-gray  Indian  painttxush  

Tall  paintbrush 

Golden  painttxush  

Sott-leaved  painttxush 

None  

Catesbaea  melanocarpa  

Vail  Lake  ceanothus  

Pine  Hill  cearxjthus 

Kamanomano  (=SandtXjr,  agnmony) 
Cerx;hrus  agnmomoides 

Cenchrus  agrirrxjnioides 

Cenchrus  agrimonioides 

Catalina  Island  rrxjuntain-mahogany 

'Akoko 

Hoover's  spurge  

'Akoko  

Purple  anwle  

Cammatfa  Canyon  amole 

Orcutt's  spineflower 

Arizona  bugtjane  

Suisun  thistle  

La  Graciosa  thistle 

Surf  thistle 

Vine  Hill  clarkia 

Merced  clarkia  

Spnngville  clarkia 

Arizona  leather  flower 


Historic  range 


U.S.A.  (UT). 

U.S.A.  (AZ,  UT). 
U.S.A.  (CA). 

U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (CA). 

U.S.A.  (CA.  NV). 

U.S.A-  (CA). 

U.S.A.  (NV). 

U.S.A.  (CA). 
U.S.A.  (CO). 
U.S.A.  (CA). 
U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (OR). 
U.S.A  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U  S.A.  (UT). 
U.S.A.  (CA). 
U.S.A.  (ID). 
U.S.A.  (CA). 
U.S.A.  (TX). 
U.S.A.  (OR,  WA). 

Canada  (BC). 
U.S.A.  (CA). 
U.S.A.  (PR),  Antigua, 

Guadalupe 

U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (HI) 


U.S.A.  (CA). 

U.S.A.  (CA). 

U.S.A.  (CA). 

U.SA.  (CA). 

U.S.A.  (CA). 
U.S.A.  (AZ). 
U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (AZ). 


UMI 


7604 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday.  February  28.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No.  40  /  Wednesday,  February  28.  1996  /  Proposed  Rules 


7605 


Status 


Cate- 
9wy 


PE 

PT. 

PE 

PE 

PT, 

PE 

Y  .. 

C. 


PE  .. 

Y 

C 

PE  . 
Y 

Y  .... 

Y  .... 
C... 
PE  . 
PE  . 
PE  . 
PE  . 
PE  . 
PE  . 

Y  .... 
PE  . 
PE  . 
PE  . 
PE  , 

Y  ... 
PE 
PE 
C... 
Y... 
PE 
PE 

Y  ... 
PE 
C... 
C... 
PE 
C... 
PT. 
PE 
PE 

Y  .. 
PT 
PT 
C. 
PE 

Y  .. 
PE 
PE 
PT 
C. 


PE 

C. 

C. 


C... 
C... 
C... 
C... 
C... 
C... 
PT. 

PE 
C. 


Prior- 
ity 


11 


Table  1— Proposed  and  Candidate  Animals  and  Plants— Continued 


Lead 
Re- 
gion 


11  ... 
3  


11  ... 

2  

3  

3  

5  

11  ... 


R1  .. 
R4  .. 
R4  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 

R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 

R1  .. 

R2  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  ., 

R1  ., 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R2. 

R1  . 
R1  . 
R1  . 

R2  . 

R1  . 

R1  . 

R1 

R1 

R1 

R1 

R1 
R2 


Scientific  name 


Family 


Cleimontia  drepanomorpha 

Coccoloba  rugosa  

Cofdia  beltonis 

Cofdylanthus  mollis  ssp.  mollis 

Corethrogyne  filaginifolia  var.  linifolia 

Cyanea  xuminata  

Cyanea  bryanii 

Cyanea  copelandi  ssp. 
/la/ea/ca/aens/s. 

Cyanea  dunbarii  

Cyanea  femakSi « 

Cyanea  glabra 

Cyanea  grimesiana  ssp.  grimesiana 

Cyanea  grimesiana  var  lydgatei 

Cyanea  grimesiana  var  mauiensis  .. 

Cyanea  grimesiana  var  munroi 

Cyanea  hamatiflora  ssp.  hamatiflora 
Cyanea  (=RollancSa)  humboldtiana  .. 

Cyanea  koolauensis 

Cyanea  longiflora  

Cyanea  platyphylla 

Cyanea  recta 

Cyanea  remyi 

Cyanea  rollandioides 

Cyanea  (=Rollan<£a)  st-johnii 

Cyperus  trachysanthos 

Cyrtandra  cyaneoides 

Cyrtandra  dentata 

Cyrtandra  frederickii 

Cyrtandra  subumbellata  

Cyrtandra  viridifJora  

Dalea  tentaculoides 

Delissea  niihauensis 

Delissea  rivularis  

Delissea  sdbcordata 

Delissea  subcordata  var.  obtusifolia 

Delissea  undulata 

Delphinium  bakeri 

Delphinium  luteum 

Downingia  concolor  war.  brevior 

Dubautia  plantaginea  ssp.  humilis  ... 

DucBeya  abramsii  ssp.  pan/a 

Dudleya  blochmaniae  ssp.  brevifdia 

Dudleya  blochmaniae  ssp.  insularis  . 

Dudleya  brevifolia 

Dudleya  cymosa  ssp.  marcescens  ... 

Dudleya  cymosa  ssp.  ovatifolia 

Dudleya  densiflora 

Dudleya  nesiotica 

Dudleya  parva  

Dudleya  sp.  nov.  /ined.  >East  Point> 

Dudleya  stolonifera 

Dudleya  verityi 

Echinomastus  erectocentrus  var. 
acunensis. 

Eragrostis  fosbergii 

Erigeron  basaltcus 

Erigemn  decumtxns  var 
decurrbens. 

Erigeron  lemmonii 

Eriodictyon  capitatum 

Eriogonum  apricum  var  apricum  ..... 
Eriogonum  apricum  var  prostratum 

Eriogonum  argophyllum 

Eriogonum  kelloggii 

Eriogonum  kennedyi  var 
austromontanum. 

Euphorbia  haeleeleana  

Festuca  ligulata v 


Campanulaceae  .... 

Polygonaceae  

Boraginaceae 

Scrophulariaceae  .. 

Asteraceae 

Campanulaceae  .... 

•••  see  ***  

Campanulaceae  .... 

Campanulaceae  .... 

•"see"*  

Campanulaceae  .... 
Campanulaceae  .... 

"*  see  "*  

"• see  "*  

"*  see  "•  

Campanulaceae  .... 
Campanulaceae  .... 
Campanulaceae  .... 
Campanulaceae  .... 
Campanulaceae  .... 
Campanulaceae  .... 
Campanulaceae  .... 

"• see  "•  

Campanulaceae  .... 

Cyperaceae  

Gesnerlaceae  

Gesneriaceae  

"• see  "•  

Gesneriaceae  

Gesneriaceae  

Fabaceae  

"*  see  "*  

Campanulaceae  ... 
Campanulaceae  ... 

"*  see  "*  

Campanulaceae  ... 
Ranunculaceae  .... 
Ranunculaceae  .... 
Campanulaceae  ... 

Asteraceae 

Crassulaceae 

Crassulaceae 

Crassulaceae 

"*  see  "*  

Crassulaceae 

Crassulaceae 

Crassulaceae 

Crassulaceae 

"•  see  "*  

Crassulaceae 

Crassulaceae 

Crassulaceae 

Cactaceae 


Poaceae  .... 

Asteraceae 

Asteraceae 


Common  name 


Asteraceae 

Hydrophyllaceae 
Polygonaceae  .... 
Polygonaceae  .... 
Polygonaceae  .... 
Polygonaceae  .... 
Polygonaceae  .... 


"Oha  wai  

None  

None  

Soft  bird's-beak  

Del  Mar  sand  aster 

Haha  

Cyanea  platyphylla 
Haha 


Historic  range 


Haha  

Cyanea  platyphylla 

Haha 

Haha 

Cyanea  grimesiana  ssp.  grimesiana 
Cyanea  grimesiana  ssp.  grimesiana 
Cyanea  grimesiana  ssp.  grimesiana 

Haha 

Haha  

Haha  

Haha  

Haha  _ 

Haha  

Haha  

Cyanea  platyphylla  -.-. 

Haha  

Pu'uka'a 

Mapele 

Ha'iwale 

Cyrtandra  dentata 

Ha'iwale 

Ha'iwale  

Gentry's  indigobush 

Delissea  undulata 

Oha ; 

'Oha  

Delissea  subcordata 

None  

Baker's  larkspur 

Yellow  larkspur 

Cuyamaca  Lake  downingia  

Na'ena'e  

Conejo  dudleya  

Short-leaved  dudleya  

Santa  Rosa  Island  dudleya 

Dudleya  bkjchmaniae  ssp.  brevifolia 

Marcescent  dudleya  

Santa  Monna  Mountains  dudleya  ... 

San  Gabriel  Mountains  dudleya 

Santa  Cruz  Island  dudleya 

Dudleya  abramsii  ssp.  parva 

Munchkin  dudleya  

Laguna  Beach  liveforever  

Verity's  dudleya 

Acuna  cactus 


Fosberg's  k)ve  grass 

Basalt  daisy 

None  


Lemmon  fleabane 

Lompoc  yerta  santa 

lone  buckwt)eat  

Irish  Hill  buckwheat  

Buckwheat  (no  common  name)  

Red  Mountain  buckwheat 

Southern  mountain  wild  buckwheat, 


Euphort>iaceae 'Akoko 

Poaceae I  Guadalupe  fescue 


U.S.A.  (HI). 
U.S.A.  (PR). 
U.S.A.  (PR). 
U.S.A.  (CA). 
U.S.A.  (CA). 


U.S.A.  (HI) 

U.S.A.  (HI.) 

U.S.A.  (HI) 
U.S.A.  (HI). 


U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (HI) 
U.S.A.  (HI) 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 


U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (AZ). 

U.S.A.  (HI) 


U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (CA).      N 
U.S.A.  (CA). 
U.SJ^.  (CA). 

U.S.A.  (CA) 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (AZ),  Mexico. 

U.S.A.  (HI). 
U.S.A.  (WA). 
U.S.A.  (OR). 

U.S.A.  (AZ). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (NV). 
U.S.A.  (CA). 
U.S.A.  (CA). 


U.S.A.  (TX),  Mexteo. 


Table  1— Proposed  and  Candidate  Animals  and  Plants — Continued 


Status 


Cate- 
gory 


PE 
Y  .. 


PE 
C. 


PT 
PE 
PE 
PE 
C 

C. 
PE 

Y  .. 
C. 

C. 

PE 

PT 

C  .. 

PE 

C  .. 

PE 

PE 

PE 

PE 

C  .. 

PE 

C  .. 

Y  .. 
PE 
PT 

Y  .. 

Y  .. 

Y  .. 

Y  .. 
PE 

C  .. 

PE 

PE 

Y  .. 

Y  .. 
PE 
C  .. 
PT 
C. 
PE 
PE 
C. 
C. 
PE 

Y  .. 
PE 


PE 
Y  .. 
PT 
PE 
PE 


PE 

C. 

PE 


Prior- 
ity 


2 

3 
5 

3 
5 

2 
3' 

5 
2 

1 

2 
5 

5 
2 

5 


Lead 
Re- 
gion 


R1 
R1 

R1 
R1 

R1 
R1 
R1 
R1 
R6 

R6 
R1 
R1 
R1 

R5 
R1 
R4 
R2 
R1 
R1 
R1 
R1 
R1 
R1 
R2 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R4 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R4 
R4 
R2 
R1 

R2 

R2 

R1 
R1 
R1 
R1 
R1 

R1 

R1 
R1 
R1 


Scientific  name 


Fremontodendron  decumbens  

Frenwntodendron  decumbens  

Fremontodendron  mexicanum 

Fritillaria  geritneri 

Fritillaria  striata 

Galium  txjxifolium 

Galium  californicum  ssp.  sierrae 

Gardenia  mannii 

Gaura  neomexicana  ssp. 

coloradensis. 

Gilia  caespitosa 

Gilia  tenuiflora  ssp.  hoffmannii 

Habenaria  holochila 

Hedyotis  schlechtendahliana  var 

remyi. 

Helenium  virginicum 

Helianthemum  greenei 

Helianthus  eggertii 

Helianthus  paradoxus 

Hemizonia  conjugens  

Hemizonia  increscens  ssp.  villosa  .. 

Heuchera  maxima  

Hibiscadelphus  giffardianus 

Hibiscadelphus  hualalaiensis  

Hibiscadelphus  woodii 

Hit>iscus  dasycalyx 

Hit>iscus  waimeae  ssp.  hannerae  ... 

Holocarpha  macradenia  

Isodendrion  forbesii 

Isodendrion  laurifolium  

Isodendrion  longifplium 

Isoderydrion  lydgatei 

Isodendrion  maculatum 

Isodendrion  sut)sessilifolium 

Isodendrion  waianaeense  

Juglans  jamaicensis  

Kanaloa  kahoolawensis 

Kokia  kauaiensis  

Labordia  cyrtandrae  

Labordia  cyrtandrae  var  nahikuana 

Labordia  triflora 

Labordia  linifolia  var.  wahiawaensis 

Latxrdia  trifolia 

Lasthenia  conjugens  

Lathyrus  biflorus 

Lepidium  arbuscula  

Lesquerella  perforata  

Lesquerella  stonensis 

Lesquerella  thamnophila  

Lessingia  germanorum  var. 

germanorum. 
Lilaeopsis  recurva 

Ulaeofxis  schaffneriana  ssp. 

recurva. 
Lilium  pardalinum  ssp.  pitkinense  ... 

Ulium  pitkinense 

Limnanthes  gracilis  ssp.  parishii 

Lithophragma  maximum 

Lobelia  gaudKhaudii  ssp. 

koolauensis. 
Lobelia  Nllebrandii  var 

moTKJStachya. 

Lobelia  monostachya  

Lomabum  cookii 

Lupinus  dtrinus  var.  deflexus 


Family 


Sterculiaceae  ... 
"*  see  "•  

Sterculiaceae  ... 
Liliaceae 

Liliaceae 

Rubiaceae 

Rut)iaceae 

Rubiaceae 

Onagraceae  

Polemoniaceae 
Polenrwniaceae 

"*  see  "•  

Rubiaceae 

Asteraceae 

Cistaceae 

Asteraceae 

Asteraceae 

Asteraceae 

Asteraceae 

Saxifragaceae  .. 

Malvaceae  

Malvaceae  

Malvaceae  

Malvaceae  

Malvaceae  

Asteraceae 

"• see  "•  

Violaceae  

Violaceae  

*"  see  '"  

"*  see  "•  

"•  see  "*  

"•  see  "*  

Juglandaceae  .. 

Fataceae 

Malvaceae  

Loganiaceae  .... 

"•  see  "•  

"•  see  "•  

Loganiaceae  .... 
Loganiaceae  .... 

Asteraceae 

Fabaceae  

Brassicaceae  ... 
Brassicaceae  ... 
Brassicaceae  ... 
Brassicaceae  ... 
Asteraceae 

"*  see  "•  

Apiaceae 

Liliaceae 

"•  see  "•  

Limnanthaceae 
Saxifragaceae  .. 
Campanulaceae 

"•  see  "•  

Campanulaceae 

Apiaceae 

Fabaceae  


Common  narr^e 


Pine  Hill  flanneitxish 

Fremontodendron  californicum 

decumbens. 

Mexican  flannelbush 

Centner's  (=Missiorvbells,  Centner) 

fritillaria. 

Greenhorn  adotie-lily  

Island  bedstraw  

El  Dorado  bedstraw 

Nanu  

Colorado  butterfly  plant  

RabtHt  Valley  gilia 

Hoffmann's  gilia  

Platanthera  holochila  

None  K 

None  

Island  rush-rose 

Eggert's  sunflower  

Puzzle  sunflower  

Otay  tarweed  

Gavlota  tan^reed 

Island  alumroot  

Hau  kuahiwi  

Hau  kuahlwi  

Hau  kuahlwi  

Neches  River  rose-mallow  

Koki'o  ke'oke'o  

Santa  Cruz  tarweed 

Isodendnon  laurifolium 

Aupaka  

Aupaka  

Isodendrion  longifollum 

Isodendrion  longifolium 

Isodendrion  laurifolium  

Isodendnon  laurifolium  , 

Nogal  or  West  Irxlian  walnut 

None  

Koki'o  

Kamakahala 

Latx)rdia  cyrtandrae  

Latxirdia  triiflora 

Kamakahala 

Kamakahala 

Contra  Costa  goWfieWs 

Two-flowered  lathyrus  

'Anaunau  

Spring  Creek  t)ladderpod  

Stones  River  t>ladderpod 

Zapata  bladderpod  

San  Francisco  lessingia  

Lilaeopsis  schaffnenana  ssp. 

recun/a. 
Huachuca  water-umbel 

Pitkin  Marsh  lily  

Lilium  pardalinum  ssp.  pitkinense  ... 

Parish's  meadowfoam  

San  Clemente  Island  woodland-star 
None 

Lotjella  monostachya 

None  

Cook's  tomatium 

Mariposa  lupine  


Histonc  range 


U.S.A.  (CA). 


U.S.A.  (CA),  Mexico 
U.S.A.  (OR). 


U.S.A. 
U.S.A. 
U.S.A 
U.S.A. 
U.S.A. 
WY) 
U.S.A. 
U.S.A. 


(CA). 
(CA). 
(CA). 
(HI) 
(CO.  NE. 

(UT). 
(CA). 


U.S.A.  (HI). 

U.S.A.  (VA). 
U.S.A.  (CA). 
U.S.A.  (AL.  KY. 


IN). 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A 
U.SA. 
U.S.A 
U.S.A. 
U.S.A. 
U.S.A, 
U.SA. 


(NM.  7X). 

(CA). 

(CA). 

(CA). 

(HI). 

(HI). 

(HI) 

(TX). 

(HI). 

(CA). 


U.S.A.  (Hi). 
U.S.A.  (HI.) 


U.S.A.  (PR).  Cuba 

Hispaniola. 
U.S.A.  (HI) 
U.S.A   (HI). 
U.S.A.  (HI). 


U.S.A..  (HI) 

U.SA  (CA). 
U.S.A.  (CA) 
U.S  A  (HI), 
U.S.A.  (IN). 
U.S.A.  (IN). 
U.S.A.  (TX). 
U.S.A.  (CA). 


U.S.A.  (AZ),  Mexico. 

U  S.A.  (CA), 

U.S.A.  (CA). 
U.S.A.  (CA). 


U.S.A.  (HI) 
U.S.A.  (OR). 
U.S.A.  (CA). 


UM 
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Table  1— Proposed  and  Candidate  Animals  and  Plants— Continued 


status 


Cate- 
gory 


Prior- 
ity 


Y  .... 
C... 
PE  . 

Y  .... 

Y  .... 

Y  .... 
PE  . 

PE  . 
PE  . 
C... 
PE  . 
PE  . 
PE  , 

Y  .... 
PE  , 
PE  , 
PE 
C... 

Y  ... 
PT. 
PE 
PE 

Y  ... 
Y... 

PT. 

Y  ... 

PT. 

Y  ... 
P^ 
C... 
PT. 
C 

Y  .. 

Y  .. 

Y  .. 
PE 
PE 
PT 
PE 

Y  .. 

Y  .. 

C. 
PE 
C. 
PE 

C 
C. 

PE 

Y  . 

Y  . 

Y  . 

Y  . 
C. 
C. 
C. 
PE 

Y  . 


1  . 
11 


Lead 
Re- 
gion 


R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R5.. 

R5.. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 
R2  .. 

R1  .. 
R1  .. 
R1  .. 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 

R1  . 

R1  . 
R1  . 
R2. 
R1  . 
R2  , 
R2, 

R6 
R1 
R1 
R1 
R6 
R6 
R6 
R6 
R1 
R1 


Scientific  name 


Lupinus  deflexus 

Lupinus  nipomensis 

Lysimachia  maxima  (=tenrnifolia)  .. 

Lysimachia  temifolia 

Mahonia  nevinii 

Mahonia  pinnata  $sp.  insularis 

Malacothamnus  fasciculatus  var. 
nesioticus. 

Malacothrix  indecora  

Malacothrix  squalida 

Melicope  munroi 

Melicope  saint-johnii 

Melicope  zahlbruckneri 

Mimulia  shevockii 

Mimulus  sp.  nov.  /ined.  (Kem  Co.) 
Monardella  linoides  ssp.  viminea  .. 

Myrsine  juddii 

Myrsine  iinearifblia 

Narlhecium  amehcanum 

Narthecium  ossifragum  var. 

americanum. 
Navarretia  fossalis 

Navarretia  leucocephala  ssp. 

paucHhra. 
Navarretia  leucocephala  ssp. 

plieantha. 
Navarretia  pauciflora  


Family 


Navarretia  plieantha 


Navarretia  setHotia 

Neolloydia  erectocentra  var. 

acunensis. 

NeostapHa  cdusana 

Neraudia  cookii 

NeraucSa  ovata 

Nesogenes  rotensis 

Nolina  interrata 

Opurrtia  whipplei  var.  multigeniculata 

OraMa  califomica  var.  inequalis 

Orcuttia  califomica  var.  viscida  

Orcutda  greenei _ 

Orcuttia  irKqualis 

OraMa  pilosa  

Orcuttia  tenuis 

Orcuttia  viscida 

Orthocarpus  campestis  var. 

succulentus. 
Orthocarpus  succulentus 

Osmoxylon  mariannense 

Panicum  niihauense 

Paronychia  congesta 

Parvisedum  leiocarpum 

Pediocactus  paradinei 

Pe<£ocactus  peeblesianus  var 
fickeiseniae. 

PedKxactus  winkleri 

Pelea  munroi 

Pelea  saint-johnii 

Pelea  zaNbruckneri 

Penstemon  albifluvis 

Penstemon  debilis 

Penstemon  grahamii . 

Penstemon  scariosus  var  alt}ifluvis 

Pentachaeta  lyonii 

Phacelia  divaricate  var.  insularis 


•"  see  "■  ... 
Fatjaceae  .... 
Primulaceae 
•••  see  **•  ... 
••*  see  *"  ... 
—  see  ♦*•  ... 
Malvaceae  .. 


Asteraceae 

Asteraceae 

Rutaceae  

Rutaceae  

Rutaceae  

Scroptiulariaceae 

**•  see  **•  

Lamiaceae  

Myrsinaceae  

Myrslnaceae  

Liliaceae 


*"  see  *••  

Polemoniaceae 
Polemoniaceae 
Polemoniaceae 
—  see  "•  


"'  see ""  

Polemoniaceae 
**•  see  ***  


Poaceae  

*"  see  "*  

Urticaceae 

Verbenaceae 

Liliaceae 

Cactaceae  .... 
•"  see  "*  .... 
"*  see  "*  .... 
"*  see  **'  .... 

Poaceae  

Poaceae  

Poaceae  

Poaceae  

"*  see  **•  .... 


see 


Araliaceae 

Poaceae  

Caryophyllaceae 

Crassuiaceae 

Cactaceae 

Cactaceae 


Cactaceae 

*••  see  "•  

•••  see  *"  

—  see  ••*  

"*  see  "•  

Scrophulariaceae 
Scroi^iulariaceae 
Scrophulariaceae 

Asteraceae 

"•  see  "*  


Common  name 


Lupinus  citrinus  var.  deflexus  .... 

Nipomo  Mesa  lupine ., 

None  

Lysimachia  maxima 

Bertjeris  nevinii 

Bertseris  pinnata  ssp.  insularis  .. 
Santa  Cruz  Island  bush-mallow 

Santa  Cruz  Island  malocothrix  .. 

Island  malacothrix 

None  

Alani 

Alani 

Kelso  Creek  monkey-flower  

Mimulus  shevockii  

Willowy  monardella 

Kolea  

None  

None  


Historic  range 


Narthecium  americanum 


Spreading  navarretia 

Few-flowered  navarretia 


Many-flowered  navarretia 


Navarretia  leucocephala  ssp. 

pauciflora. 
Navan-etia  leucocephala  ssp. 

plieantha. 

Piute  Mountains  navarretia 

Echinomastus  erectocentrus  var. 

acunensis. 

Colusa  grass  

Neraudia  ovata 

None  

None  

Dehesa  t)ear-grass 

None  

Orcuttia  inequalis 

Orcuttia  viscida 

Tuctoria  greenei  

San  Joaquin,orcutt  grass  

Hairy  (=pilose)  orcutt  grass 

Slender  orcutt  grass 

Sacramento  orcutt  grass  

Castilleja  campestris  ssp.  suculenta 


Castilleja  campestris  ssp. 
succulentus. 

None  

Lau  'ehu 

Bushy  whitlow-wort _. 

Lake  County  stonecrop  

Kaibab  pincushion  cactus  ... 
Fickeisen  pincushion  cactus 


Winkler  cactus 

Melicope  munroi  

Melicope  saint-johnii 

Melicope  zahlbruckneri 

Penstemon  scariosus  var.  albifluvis 

Parachute  Beardtongue  

Graham  beardtongue  

White  River  t>eardtongue 

Lyon's  pentachaeta  

Phacelia  insularis  var.  insularis 


U.S.A.  (CA). 
U.S.A.  (HI). 


U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (HI). 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (DE,  NJ,  NC. 
SC). 


U.S.A.  (CA),  Mexico 

(Baja  California). 
U.S.A.  (CA). 

U.S.A.  (CA). 


U.S.A.  (CA). 


U.S.A.  (CA). 


U.S.A.  (HI). 
U.S.A.  (HI) 
U.S.A.  (CA),  Mexico. 
U.S.A.  (NV). 


U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 


U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (TX). 
U.S.A.  (CA). 
U.S.A.  (AZ). 
U.S.A.  (AZ). 

U.S.A.  (UT). 


U.S.A.  (CO). 
U.S.A.  (CO,  UT). 
U.S.A.  (CO,  UT). 
U.S.A.  (CA). 


Table  1— Proposed  and  Candidate  Animals  and  Plants— Continued 


status 


Cate- 
gory 


PE 
C  .. 
C. 

Y  .. 
PE 
PE 
PE 

Y  .. 

Y  .. 
PE 

Y  .. 

Y  .. 

PE 
PE 
PE 
PE 
PE 
C  .. 

Y  .. 
PE 
PE 
PE 
PE 
PE 
PE 

Y  .. 

Y  .. 
PE 
PE 

Y  .. 
PE 
PE 
PE 
PE 
PE 
PE 
PE 

Y  .. 

Y  .. 
C. 
PE 
PE 
PE 
PE 
PE 
PE 
PE 
PE 
PE 
PE 
C. 

C. 

Y  .. 
PT 
PE 
PE 
C. 
C. 
C. 
PE 
C. 

PE 


Prior- 
ity 


11 
2 

2 

2  . 

2  . 

11 

9" 

2  . 

3  . 

12 


Lead 

Re- 

.gion 


R1 
R6 
R1 
R1 
R1 
R1 
R1 
R1 

R1 
R1 
R1 

R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R2 

R1 

R1 

fl2 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1 

R1  , 

R1  , 

R6. 


R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 

R2 


Scientiric  name 


Phacelia  insularis  var.  insularis 

Phacelia  sidxnutica  

Phlox  hirsute 

Phyllostegia  txevidens  var.  longlpes 

Phyllostegia  hirsute  

Phyllostegia  kaalaensis 

Phyllostegia  knudsenii 

Phyllostegia  macrophylla  var 

velutina. 

Phyllostegia  mollis  var.  lydgatei 

Phyllostegia  parviflora  

Phyllostegia  parviflora  var. 

carrescens. 
Phyllostegia  parviflora  var. 

glatmuscula. 

Phyllostegia  racemose  

Phyllostegia  velutina 

Phyllostegia  warshaueri 

Phyltostegia  wawrana 

Piperia  yadonii 

Plagiolxthrys  hirtus 

PlagiotMthrys  hirtus  var.  hirtus 

PlagiotMthrys  stratus  

Platanthera  holochila 

Pleomele  hawaiiensis 

Poa  atropurpurea  

Poa  napensis 

Potentilla  hickmanii 

Potenblla  hKkmanii  var.  uliginose 

/ined.. 

Potentilla  uliginosa 

Pritchardia  aylmer-robinsonii 

Pritchardia  kaalae 

Pritchardia  kaalae  var.  minima 

Pritchardia  napaliensis  

Pritchardia  remote 

Pritchardia  schattaueri 

Pritchardia  viscosa 

Pseudobahia  t}ahiifolia 

Pseudobahia  peirsonii 

Puccinellia  parishii , 

Cyanea  (=Rollandia)  humbokitiana  .. 

Cyanea  (=Rollandia)  st-johnii 

Rumex  orthoneurus 

SanKula  purpurea  

Schiedea  helleri 

Schiedea  hookeri 

Schiedea  kauaiensis  

Schiedea  kealiae 

Schiedea  membranacea  

ScNedea  nuttallii 

Schiedea  sarmentosa 

Schiedea  stellariokies  

Schiedea  vertKillata 

Sclerocactus  (=Echinocactus, 

''Pediocactus)  brevispinus 

(=glaucus). 

Sedum  eastwoodae 

Sedum  laxum  ssp.  eastwoodiae 

Seneck)  layneae 

Sibara  rilifolia 

SKyos  alba 

Skiakxa  hkdtmarvi  ssp.  parishii 

Skiakxa  keckH 

Sklakxa  oregana  var.  calva 

Sdakxa  oregana  ssp.  valkJa 

Silene  campanulata  ssp. 

campanulata. 
Spirants  delitescens 


Family 


Hydrophyllaceae 
Hydrophyllaceae 
Polemoniaceae  .. 

***  see  •••  

Lamiaceae  

Lamiaceae  

Lamiaceae  

•••  see  •••  

•**  see  *••  

Lamiaceae  

•"  see  —  

•••  see  •••  


Lamiaceae  .... 
Lamiaceae  .... 
Lamiaceae  .... 
Lamiaceae  .... 
Orchidaceae  . 
Boragir^ceae 

*"  see  •**  

Boraginaceae 
Orchidaceae  . 

Liliaceae 

Poaceae  

Poaceae  

Rosaceae  

•**  see  —  


"*  see  •*•  

Arecaceae 

Arecaceae 

••*  see  •" 

Arecaceae 

Arecaceae 

Arecaceae 

Arecaceae 

Asteraceae 

Asteraceae 

Poaceae  

*"  see  *"  

•••  see  ••*  

Polygonaceae  .... 

Apiaceae 

Caryophyllaceae 
Caryojihyllaceae 
Caryophyllaceae 
Caryophyllaceae 
Caryojahyllaceae 
Caryofjhyllaceae 
Caryophyllaceae 
Caryophyllaceae 
Caryophyllaceae 
Cactaceae 


Crassuiaceae 

*•*  see  •*•  

Asteraceae 

Brassicaceae  

Cucurbitaceae  .... 

Malvaceae  

Malvaceae  

Malvaceae  

Malvaceae  

Caryophyllaceae 


Common  name 


Island  phacelia  

DeBeque  phacelia  

Yreka  phlox  

Phyllostegia  warshauen 

None  

None  

None  

Phyllostegia  velutina 


Phyllostegia  parviflora 

None  

Phyllostegia  parviflora 

Phyllostegia  parviflora 


Kiponapona  

None  

None  

None  

Yadon's  piperia 

Popcomflower  (rra  common  name) 

Plagiotx)thrys  hirtus 

Calistoga  allocarya  

None  

Hala  pepe  ." 

San  BernadirK)  t>liiegrass 

Napa  bluegrass  

Hickman's  potentilla 

Potentilla  hickmanii 


Potentilla  hickmanii 

Wahane  (=Hawane  or  lo'ulu) 

Loulu  

Pritchardia  kaalae 

None  

Lo'ulu  

Loulu  

Loulu  

Hartweg's  golden  sunburst,  ... 
San  Joaquin  adobe  sunburst 

Parish's  alkali  grass 

Cyanea  humtx)kJtiana 

Cyanea  st-johnii 

Blumer's  dock  

None  

None  

None  

None  

Ma'oli'oli  

None  

None  

None  

Laulihilihi  (=Ma'oli'oli)  

None  

Panette  cactus 


Red  Mountain  stonecrop  

Sedum  eastwoodiae 

Layne's  butterweed  

Santa  Cruz  Island  rockcress  

'Anunu  

Parish's  sklak:ea 

Keek's  sklak^a 

None  

Kenwood  Marsh  checkermaHow 
Red  Mountain  campion  .,. 


OrchkJaceae  Canelo  Hills  ladies-tresses 


Historic  range 


U.S.A.  (CA). 
U.S.A.  (CO). 
U.S.A.  (CA). 

U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 


U.S.A.  (HI.) 


U.S.A.  (HI). 
U.S.A.  (HI). 
U.S  A,  (HI). 
U.S.A.,  (HI) 
U.S.A.  (CA). 
U.S.A.  (OR). 

U.S.A.  (CA). 
U.S.A  (HI). 
U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 


U.S.A.  (HI). 
U.S.A.  (HI) 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI) 
U.S.A.  (HI). 
USA.  (CA). 
U.S.A   (CA). 
U.S.A.  (A2,  CA,  NM). 


U.S.A.  (A2). 
U.S.A,  (HI.) 
U.S.A..  (HI) 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (UT) 


U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (WA). 
U.S.A.  (CA). 
U.S.A.  (CA). 

U.S.A.  (AZ). 
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Table  1— Proposed  and  Candidate  Animals  and  Plants — Continued 


Status 


Cate- 
gofy 


c... 

PE 

c... 
c... 

Y  .. 
PE 

PE 

PT 


PE 

PE 

PE 

PT 

PT 

PE 

PE 

C. 

PE 


PT 


Prior- 
ity 


2  . 

3" 

3  . 

4 
11 


Lead 
Re- 
gion 


R1  . 
R1  . 
R1  . 
R1  . 
R1  , 
R1  , 

R1 
R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R6 
R1 

R2 
R1 


Scientific  name 


Tabemaemontana  rotensis 

Taraxacum  califorracum  

Thelypodium  howellii  var.  spectabilis 

Thiaspi  calHomiajm 

TNaspi  montanum  var.  califomicum 
Thysanocarpus  conchuliferus 

Trematolobelia  singularis 

Trichostema  austrormntanum  ssp. 

compactum 

Trifolium  amoenum 

Trifolkjm  trichocatyx 

Tuctoria  greenei  

Verbena  califorrrica 

Verbesina  dissita 

Viola  kauaiensis  var.  wahiawaensis  . 

Viola  oahuensis 

Yermo  xartthocephalus 

Zanthoxylum  dipetalum  var. 

tomerrtosum. 
Zanthoxylum  parvum 

Conifers  And  Cycads. 
Cupressus  goveniana  ssp. 
goveniana. 


Family 


Apocynaceae  ... 

Asteraceae 

Brassicaceae  ... 
Brassicaceae  ... 

*"  see  ***  

Brassicaceae  ... 

Campanulaceae 
Lamiaceae  

Fabaceae  

Fabaceae  

Poaceae  

Verbenaceae  ... 

Asteraceae 

Violaceae  

Violaceae  

Asteraceae 

Rutaceae  

Rutaceae  

Cupressaceae  .. 


Common  name 


None  

California  dandelion 

None  

Kneeland  Prairie  penny-cress 

Thiaspi  califomicum 

Santa  Cmz  IslarKJ  lacepod 
(=fringepod). 

None  

Hidden  Lake  bluecurls 

Clover,  showy  Indian 

Monterey  (=Del  Monte)  clover 

Greene's  orcutt  grass 

Red  Hills  vervain  

Big-leaved  crownbeard 

Nani  wai'ale'ale 

None  

Desert  yellowhead 

A'e  

Shinner's  tickle-tongue  

Gowen  cypress 


Historic  range 


U.S.A.  (CM) 
U.S.A.  (CA). 
U.S.A.  (OR). 
U.S.A.  (CA). 

U.S.A.  (CA). 

U.S.A.  (HI). 
U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA),  Mexico. 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (WY). 
U.S.A.  (HI). 

U.S.A.  (TX). 
U.S.A.  (CA). 


Table  2— Former  Candidates  and  Proposed  Species  Now  Removed  From  Candidate  Status 


Status 


Code 


R 
R 

E 
R 
R 
R 
R 


R 
E. 
R 
R 


Expl. 


R 


R 
R 
R 
E 

E. 


Lead 
Re- 
gton 


R4 

R8 

R8 
R8 

R1 
R1 
R4 
R4 
R4 


R4 
R4 
R1 
R6 

R4 

R2 

R1 


R1 
R1 
R1 
R4 
R3 


Scientific  name 


Mammals. 

Eumops  glauanus  floridanus  

Birds. 

Arlamus  leucorhynchus  pelewensis 

Asio  nammeus  ponapensis  

Rukia  rvki 

Amphibians. 

Bufo  microscaphus  califomicus 

Bufo  nelsoni 

Eleutherodactylus  eneidae 

Eleutherodactyius  karlschmidti 

Rana  areolata  sevosa  

I 
Fishes. 

Elassoma  alabamae 

Etheostoma  etowahae 

Lentipes  concolor 

Lepidomeda  mollispinis  mollispinis 

Clams. 

Alasrrudonta  raveneliana 

Snails. 

Pyrgulopsis  (="Fontelicella") 
pecosensis  (Taylor,  1987). 
Helminthogiyp^  walkeriana 

Insects. 

Aegialia  condnna  

Coelus  graalis 

Icaricia  icariodes  ssp 

Neonympha  mitchellii  frarKisci 

Somatochkya  tnneana 


Family 


MolosskJae 

Artamidae 

Strigidae 

Zosteropidae 

Bufonklae 

Bufonidae 

Leptodactylidae  ... 
Leptodactylidae  ... 
Ranidae 

Centrarchidae  ..... 

Percidae 

Gobtidae 

Cyprinidae 

UnionkJae 

Hydrobiidae 

Helminthoglyptida 


Scarabaeklae 
Tenebrionidae 
LycaenkJae  .... 
Nymphalidae  . 
Corduliidae  .... 


Comnron  name 


Florida  mastiff-bat 

Wood-swallow,  Patau  white-tireast- 
ed. 

Owl,  Ponape  short-eared  

White-eye,  Truk  greater 

Toad,  Arroyo  southwestern  

Amargosa  toad  

Mottled  coqui  (Eneida's  coqui)  

Wet>-footed  coqui  

Dusky  crawfish  (=gopher)  frog 

Spring  pygnty  sunfish 

Darter,  Etowah 

O'opu  alamo'o  (goby) 

Spinedace,  Virgin  

Elktoe,  Appalachian 

Pecos  springsnail  

Snail,  Morro  shouldert)and 
(=Banded  dune). 

Ciervo  aegiaKan  scarab  (beetle)  .. 

San  Joaquin  dune  tieetle  

Point  Reyes  blue  (butterfly) 

Butterfly,  Saint  Francis'  satyr  

Dragonfly,  Hine's  (sOhio)  emerald 


Historic  range 


U.S.A.  (FL). 

PW,  FM  (Caroline  Is- 
lands). 
FM  (Caroline  Islands). 
FM  (Caroline  Islands). 

U.S.A.  (CA),  Mexico. 
U.S.A.  (NV). 
U.S.A.  (PR). 
U.S.A.  (PR). 
U.S.A.  (AL,  FL,  LA, 
MS). 

U.S.A.  (AL). 
U.S.A.  (GA) 
U.S.A.  (HI). 
U.S.A.  (AZ,  NV,  UT). 

U.S.A.  (NC,  TN) 

U.S.A.  (NM). 
U.S.A.  (CA) 


U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (NC) 
U.S.A.  (IL,  IN,  OH,  Wl) 


Table  2— Former  Candidates  and  Proposed  Species  Now  Removed  From  Candidate  Status — Continued 


Status 


Code 


R  .... 

R  .... 

R  .... 

R  .... 

E 

R  .... 

E 

Y 

Y 

R  .... 

T 

R  .... 

R  .... 

R  .... 

R  .... 

Y 

R  .... 

E 

R  .... 

R  .... 

R  .... 

R  .... 

R  .... 

E 

E 

E 

R  .... 

E 

Y 

E 

R  .... 

R  .... 

R  .... 

R  .... 

T 

R  .... 

E 

R  .... 

E 

Y 

R  .... 

R  .... 

E 

E 

R  .... 

E 

T 

E 

E 

E 

Y 

E 

E 


Bcpl. 


R4 

A  .... 

R1 

L  .... 

R1 

1  

R1 

1  

R1 

1  

R1 

N  .... 

R2 

R2 

A  .... 

R1 

L  .... 

R1 

A  .... 

R1 

A  .... 

R1 

A  .... 

R1 

A  .... 

R1 

A  .... 

R1 

L  .... 

R2 

L  .... 

R4 

L  .... 

R2 

A  .... 

R1 

L  .... 

R1 

R1 

L  .... 

R1 

A  .... 

R1 

A  .... 

R1 

1  

R1 

A  .... 

R1 

L  .... 

R1 

A  .... 

R1 

L  .... 

R4 

A  .... 

R1 

L  .... 

R1 

R1 

N  .... 

R1 

A  .... 

R1 

L  .... 

R1 

L  .... 

R1 

X  .... 

R1 

L  .... 

R1 

L  .... 

R1 

L  .... 

R1 

L  .... 

R1 

L  .... 

R1 

R1 

Lead 
Re- 
gion 


R4 

R1 

R1 
R1 
R1 
R2 
R1 
R4 
R4 


R1 
R1 


Scientific  name 


Arachnids. 

Microhexura  montivaga  

Crustaceans. 

Artemia  monica 

Flowering  Plants. 

Allium  aaseae 

Allium  dictuon 

Allium  hickmanii 

Ambrosia  cheiranthifolia 

Amsinckia  carinata  

Arabis  perstellata 

Arabis  perstellata  var.  ampla 

Arabis  perstellata  var.  perstellata  ... 
Arabis  rigidissima  var.  demota 

Arctostaphylos  morroensis 

Arctostaphylos  rudis  

Artemisia  campestris  var 

wormskioldii. 

Aster  Jessicae  

Aster  puniceus  var.  scabricaulis 

Aster  scabricaulis  

Astragalus  agniddus  

Astragalus  albens 

Astragalus  australis  var  olympicus 

Astragalus  beatleyae 

Astragalus  colurrhianus  

Astragalus  mulfordiae 

Astragalus  nevinii  

Astrophytum  (=Ectiinocactus)  aste- 

rias. 

Auerodendron  pauciflorum 

Ayenia  limitaris  

Bloomeria  humilis 

Bonamia  menziesii 

BrigtTamia  citrina 

Brighamia  insignis  

Calochortus  clavatus  var.  avius  

Calochortus  greenei  

Calochortus  howellii 

Calochortus  nitkius 

Calochortus  tiburonensis 

Calochortus  westonii  

Calyptranthes  thomasiana 

Cardamine  pattersonii  

Castilleja  affinis  ssp.  neglecta 

Castilleja  neglecta 

Castilleja  salsugimsa 

Caulanthus  amplexicaulis  var. 

bart>arae. 
Ceanothus  ferrisae 

Chamaesyce  (=Euphorbia) 

deppeana. 
Chamaesyce  remyi  var 

tianaleiensis. 
Chorizanthe  pungens  var. 

hartwegiana. 
Chorizanthe  pungens  var.  pungens 
Chorizanthe  robusta  (incl.  vars. 

robusta  &  hartwegi/). 

Cirsium  fontinale  var.  fontinale 

Cirsium  fontinale  var  obispoense  ... 
Clarkia  calientensis 

Clarkia  franciscana 

Clarkia  speciosa  ssp.  immaculata  ... 


Family 


Dipluridae 

Artemiidae 

Liliaceae 

Liliaceae 

Liliaceae 

Asteraceae 

Boraginaceae 

Brassicaceae  

•"see***  

•"see*"  

Brassicaceae  

Ericaceae  

Ericaceae  

Asteraceae 

Asteraceae 

Asteraceae 

—  see  ••*  

Fabaceae  

Fabaceae  

Fat»aceae  

Fabaceae  

Fabaceae  

Fabaceae  

Faljaceae  

Cactaceae 

Rhamnaceae 

Sterculiaceae  

Liliaceae 

Convolvulaceae  . 

*••  see  *** 

Campanulaceae  . 

Liliaceae 

Liliaceae 

Liliaceae 

Liliaceae 

Liliaceae 

Liliaceae 

Myrtaceae  

Brassicaceae  

Scrophulariaceae 

"•  see  **•  

Scrophulariaceae 
Brassicaceae  

Rhamnaceae 

Euphorbiaceae  ... 

Euphortjiaceae  ... 

Polygonaceae  .... 

Polygonaceae  .... 
Polygonaceae  .... 

Asteraceae 

Asteraceae 

•**  see  •*•  : 

Onagraceae  

Onagraceae  


Common  name 


Spider,  spruce-fir  moss  

Mono  Lake  brine  shrimp 

Onion,  Aase's  

Blue  Mountain  onion 

Onion,  Hickman's  

South  Texas  arr^rosia  

None  

Rock-cress 

Arabis  perstellata 

Arabis  perstellata 

Rock-cress,  Galena  Creek 
(= Carson  Range). 

Manzanlta,  Morro 

Sand  mesa  (=shagbark)  manzanita 
None  

Aster,  Jessica's 

Aster,  rough-stemmed  

Aster  puniceus  var.  scabricaulis 

Milk-vetch.  Humboldt  

Cushenbury  milk-vetch 

None 

Milk-vetch,  Beatley  

Columbia  milk-vetch  

Mulford's  milk-vetch  

Milk-vetch,  San  Clemente  Island  .... 
Star  cactus 

None  

Texas  ayenia  

GokJenstar,  dwarf  

None  

Brighamia  insignis  

'Olulu 

Mariposa  lily.  Pleasant  Valley  

Greene's  manposa  lily  

Howell's  Mariposa  lily  

None  

Tiburon  mariposa  lily  

Mariposa  li!y,  Shiriey  Meadows  

None  

Saddle  Mountain  bitteraess 

Tiburon  painttDrush 

Castilleja  aftmis  ssp.  neglecta  

Paintbrush,  Monte  Neva  

Jewelflower,  Santa  Bartsara  

Coyote  ceanothus  (=Coyote  Valley 

California-lilac). 
'Akoko 

None  

Ben  Lomond  spineflower 

Monterey  spineflower  

Robust  (incl.  Scotts  Valley) 

spineflower. 

Fountain  thistle  

Thistle,  Chorro  Creek  bog  

Clarkia  temblorensis  ssp. 

calientensis. 

Presidio  clarkia  

Pismo  clarkia  


Historic  range 


U.S.A.  (NC.  TN) 


U.S.A.  (CA). 


U.S.A. 
U.S.A. 
U.S.A 
U.S.A. 
U.S.A. 


(ID). 

WA). 

(CA) 

(TX) 

(OR). 


U.S.A.  (AL.  KY,  TN) 


U.S.A.  (NV). 

US.A.  (CA) 
U.S.A.  (CA) 
U.S.A.  (OR.  W^ 


U.S.A. 

U.S.A 

USA. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
USA. 
U.S.A 
US.A 


(ID.  WA). 

(TX) 

(CA). 

iCA) 

(WA). 

.NV). 

(WA). 

(ID.  OR). 

(CA). 

(TX).  Mexico 


U.S.A.  (PR) 
U.S.A.  (TX). 
U.S.A  (CA). 
U.S  A.  (HI) 


Mexico 


U.S.A. 
U.S.A 
U.S  A. 
U.S.A 
U.S.A. 
U.S  A 
USA, 
U.S.A. 

VI 
U.S.A 
U.S  A 


(Hi) 
(CA). 
(CA.  OR) 
(OR'. 
(ID.  WA). 
(CA) 

(PR.  VI)  Bnlisn 

(OR). 
(CA). 


U.S.A.  (NV). 
U.S.A.  (CA). 

U.S.A.  (CA) 

U.S.A.  {HI) 

U.S.A.  (HI). 

U.S.A.  (CA) 

U.S.A  (CA) 
U.S.A.  (CA^ 


U.S.A 
U.S.A 


U.S.A 
U.S.A. 


(CA) 

(CA) 


(CA) 
(CA) 


UMI 
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Status 


Code    Expl 


R  . 
E.. 
E.. 
E.. 
R  . 
E.. 
Y.. 

Y.. 
R  . 
R  . 
E.. 
R  . 
E.. 

R  . 

E  .. 

Y.. 

E.. 

Y.. 

E.. 

E.. 

Y  .. 

E.. 

E.. 

E., 

R 

E. 

E. 

T  . 

E. 

E. 

E. 

R 

R 

R 

R 

R 

Y. 

R 

E. 
R 
Y. 
E. 

Y. 

T. 

E. 

R 

R 


R 
"R 

E 
R 
E 
R 
E 
R 
E 
E 
Y 
Y 
E 
E 
R 
T 


Lead 
Re- 
gion 


A  . 
A  . 
L  . 
A  . 
L  . 

I  .. 
L  . 

l" 
l" 

L  . 

l" 

L  . 
L  . 
A  . 
L  . 
L  . 
L  , 
L 
L 
L 
I  . 
A 
A 
I  . 
I  . 

A 

L 
A 


L 
L 
A 
A 

A 

A 

L 

I  , 

L 

I  , 

L 

I 

L 

L 

L 
L 
X 
L 


R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 
R1  .. 
R1  .. 
R1  .. 
R2  .. 
R2  .. 

R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  .. 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 
R1  . 

R1  . 
R1  . 
R2  . 
R1  . 

R1  . 
R1  . 
R1  . 
R6. 
R1  . 

R1  . 

R1  . 

R1  . 

R1  , 

R1  . 

R1 

R1 

R4 

R4 

R1 

R1 

R1 

R1 

R1 

R4 

R4 


Scientific  nanie 


Clarkia  terrUjIorensis  ssp. 

calientensis. 
Claytonia  lanceolata  var.  peirsonii  .. 

Clermontia  lindseyana 

Clermontia  peleana  

Ctermontia  pyrularia  

Collomia  rawsoniana  

Colubrina  oppositifolia  

Cordylanthus  brunneus  var. 

capillaris. 

Cordylanthus  littoralis  

Cordylanthus  nidulanus 

Cordylanthus  rigidus  ssp.  littoralis  ... 
Cordylanthus  tenuis  ssp.  capillaris  .. 

Coryphanttia  recurvata 

Coryphantha  scheeri  var. 

robustispina. 

Cryptarrtha  traskiae  

Cyanea  asarifolia 

Cyanea  carlsonii 

Cyanea  copelarxiii  ssp.  copelandii .. 
Cyanea  grimesiana  var  hirsutifolia  . 

Cyanea  grimesiana  ssp.  ot>atae 

Cyanea  hamatiflora  ssp.  carlsonii  ... 

Cyanea  lindseyana 

Cyanea  shipmannii 

Cyanea  stictophylla  

Cyanea  truncata 

Cymopterus  deserticola 

Cyrtandra  crenata 

Cyrtandra  giffartXi 

Cyrtandra  limahuliensis 

Cyrtandra  polyantha  

Cyrtandra  tintinnabula  

Delissea  rhytidosperma 

Delphinium  pavonaceum 

Dephinium  variegatum  ssp.  thornei 

DelptTinium  viridescens 

Dithyrea  maritima  

Draba  trichocarpa 

Drypetes  phyllanthoides 

Dudley  a  cymosa  ssp.  costi folia 


Family 


Onagraceae 


Dudleya  setchellii 

Dudleya  viscida  

Echinocactus  asterias 

Eremakhe  kemensis  (=E.  parryi 

ssp.  k.). 
Eremakhe  parryi  ssp.  kemensis  .... 

Erigeron  parishii 

EriodKtyon  attissimum 

Eriogonum  brar)degei 

Eriogonum  breedlovei  var. 

breedlovei. 

Eriogonum  chrysops 

Eriogonum  end  folium  var.  thiomei .. 
Eriogonum  ovalifolium  var.  vineum 

Eriophyllum  lanatum  var.  hallii  

Eriophyllum  latilobum 

Eryngium  aristulatum  var.  hooveri  .. 

Erysimum  teretifolium 

Erythrina  eggersii 

Eugenia  haematocarpa  

Eugenia  koolauensis  

Eugenia  mokikaiana r. 

Euphortiia  deppeana 

Exocarpos  luteolus 

Flueggea  neowawraea 

Franklinia  alatamaha 

Gesneria  paucHlora  


Portulacaceae  ... 
Campanulaceae 
Campanulaceae 
Campanulaceae 
Polemoniaceae  . 
Rhamnaceae 


see 


"•  see  '"  

Scrophulariaceae 
Scrophulariaceae 
Scrophulariaceae 

Cactaceae 

Cactaceae 


Boraginaceae 

Campanulaceae  . 

*"  see  •**  

Campanulaceae  . 

•*•  see  *"  

Campanulaceae  , 
Campanulaceae  . 

"*  see  •**  

Campanulaceae 
Campanulaceae 
Campanulaceae 

Apiaceae  

Gesneriaceae  .... 
Gesneriaceae  .... 
Gesneriaceae  .... 
Gesneriaceae  .... 
Gesneriaceae  .... 
Campanulaceae 
Ranunculaceae  . 
Ranunculaceae  . 
RanurKulaceae  . 
Brassicaceae  .... 
Brass icaceae  .... 

—  see"*  

Crassulaceae  .... 


Crassulaceae 
Crassulaceae 

*•*  see  •"  

Malvaceae 


""  see  ■"  

Asteraceae 

Hydrophyllaceae 
Polygonaceae  .... 
Polygonaceae  .... 


Polygonaceae  .. 
Polygonaceae  .. 
Polygonaceae  .. 

Asteraceae 

Asteraceae 

Apiaceae 

Brassicaceae  .. 

Fataceae  

Myrtaceae  

Myrtaceae  

•♦*  see  "*  

•••  see  "•  

Santalaceae  .... 
Euphort}iaceae 

Theaceae  

Gesneriaceae  .. 


Common  name 


Clarkia,  Caliente 


Spring  beauty,  Peirson's  

'Oha  wai 

'Gha  wai 

'Oha  wai 

Trumpet,  Rawson's  flaming 

Kauila 

Cordylanthus  tenuis  ssp.  capillaris  .. 

Cordylanthus  rigidus  ssp.  littoralis  .., 

Bird's-t)eak,  Mt.  Diat)lo  

Bird's-beak,  seaside  

Pennell's  bird's-beak  

Cactus,  beehive,  Santa  Cruz  

Pima  pineapple  cactus  _... 


Trask's  cryptantha  

Haha  

Cyanea  hamatiflora  ssp.  carlsonii 

Haha  

Cyanea  grimesiana  ssp.  obatae  .. 

Haha  

Haha  

Clermontia  lindseyana 

Haha  

Haha  

Haha  : 

Desert  cymopterus  

Ha'iwale  

Ha'iwale  

Ha'iwale  

Ha'iwale  

Ha'iwale  

None  

Peacock  larkspur 

Larkspur,  Thome's  royal 

Larkspur,  Wenatchee  

Beach  spectacle-pod 

Whitlow-grass,  Stanley  

Flueggea  neowawraea  

Liveforever,  Pierpoint  Springs 
(Tulare  Co.). 

Santa  Clara  Valley  dudleya 

Liveforever,  sticky-leaved  

Astrophytum  asterias 

Kern  mallow 


Eremalche  kemensis 

Parish's  daisy  

Indian  Knob  mountain  balm 
Wild-buckwheat,  Brandegee 
Buckwheat,  Piute 


Buckwheat,  gokjen  

Buckwheat,  Thome's  ..; 

Cushenbury  buckwheat 

Ft.  Tejon  wooly-sunflower  .... 
San  Mateo  woolly  sunflower 

Button-celery,  Hoover's  

Ben  Lonnond  wallflower  

Pinon  espinoso  or  cockspur 

Uvillo 

Nioi 

Eugenia  koolauensis  

Chamaesyce  deppeana 

Heau  

Mehamehame 

Franklin  tree 

None  


Historic  range 


U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI)" 
U.S.A.  (CA). 
U.S.A.  (HI) 


U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (CA) 
U.S.A.  (AZ),  Mexico. 
U.S.A.  (AZ),  Mexico 

(Sonora) 
U.S.A.  (CA). 
U.S.A.  (HI) 

U.S.A.  (HI) 

U.S.A.  (HI) 
U.S.A.  (HI) 

U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (CA). 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (OR). 
U.S.A.  (CA). 
U.S.A.  (WA). 
U.S.A.  (CA),  Mexico. 
U.S.A.  (ID). 

U.S.A.  (CA). 


U.S.A. 
U.S.A. 


(CA) 
(CA). 


U.S.A.  (CA) 


U.S.A.  (CA) 
U.S.A.  (CA) 
U.S.A.  (CO). 
U.S.A.  (CA). 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


U.S.A. 
U.S.A. 
U.S.'A. 
U.S.A. 


(OR).. 

(CA). 

(CA) 

(CA). 

(CA) 

(CA). 

(CA) 

(PR,  VI). 

(PR) 

(HI) 


(HI) 
(HI) 
(GA). 
(PR) 


Table  2— Former  Candidates  and  Proposed  Species  Now  Removed  From  Candidate  Status— Continued 


Status 


Code 


Y 
Y 

E 
R 
R 
R 
R 
R 
E 
R 
R 
T 
R 
E 
R 
E 
E 
Y 
T 

E 
E 
Y 
Y 
Y 
Y 
E 
Y 
R 
E 
R 
R 
Y 

Y 
R 

E 

E 
R 
-»  E 
R 
Y 
Y 
E 
E 
E 
E 
R 
R 
R 
R 

R 
R 
R 
E 
R 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


Expl. 


A  .... 


Lead 
Re- 
gion 


R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R6 

R2 

R 

R 

R 

R 

R 

R 

R 

R 

R4 

R 

R 


R6 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R4 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 


Scientific  name 


Gilia  maculata 

Gouania  bishopii 

Gouania  hawaiiensis  

Gouania  vitifolia 

Hackelia  cronquistii 

Hackelia  venusta 

Haplopappus  insecticruris  

Haplopappus  radiatus 

Hastingsia  bracteosa 

Hedyotis  cookiana 

Hemizonia  arida 

Hemizonia  parryi  ssp.  congdonii 

Hesperolirmn  congestum 

Hesperolinon  didymocarpum 

Hesperomannia  arborescens  

Hitxscadelphus  crucibraoteatus 

Hit}iscus  tirackenrklgei  

Hit)iscus  clayi 

Hibiscus  newhiOusei 

Howellia  aquatilis 

Ipomopsis  sancti-spiritus ' 

Ischaemum  byrone 

IsOdendrion  hawaiiense 

Isodendrion  hillebrandii 

Isodendrion  lanaiense  

Isodendrion  mohkaiense 

Isodendrion  pyrifolium  

Isodendrion  remyi 

Ivesia  aperta  var.  canina 

Jacquemontia  reclinata 

Juncus  leiospemnus  var.  ahartii 

Lavatera  assurgentiflora 

Lavatera  assurgentiflora  ssp. 

assurgentiflora. 
Lavatera  assurgentiflora  ssp.  glatva 

Layia  leucopappa  

Lesquerella  kingii  ssp.  bemardina  ... 

Lesquerella  tumukisa  

Ulium  maritimum  

Lilium  ocadentale 

Limnanthes  floccosa  ssp.  pumila  .... 

Upochaeta  deltoidea  

Lipochaeta  exigua  

Upoctiaeta  fauriei 

Upochaeta  rrncrantha 

Upochaeta  waimeaensis 

Lobelia  oahuensis 

Lomatium  eryttvocarpum 

Lomatium  greenmanii 

Lomatium  shevockii 

Lotus  argophyllus  var.  adsurgens  ... 

Luina  serpentina 

Lunania  buchii  

Li^nus  aridus  ssp.  ashlandensis  ... 

Lysimachia  filifolia 

Malacothamnus  abbottii 

Mariscus  fauriei 

Mariscus  pennatiformis 

Melicope  adsceridens 

Melicope  baltoui 

Melicope  haupuensis 

Melicope  knudsenii 

Melicope  (=Pelea)  lydgatei 

Melicope  ovalis 

Melkxpe  pallida 

Melicope  quadrangularis  


Family 


Polemoniaceae  ... 

•"see"*  

"•see"*  

Rhamnaceae 

Boraginaceae 

Boraginaceae 

Asteraceae 

Asteraceae 

Liliaceae '. 

Ruljiaceae 

Asteraceae 

Asteraceae  ..„ 

Linaceae  

Linaceae  

Asteraceae 

Malvaceae 

Malvaceae 

Malvaceae 

*"  see  •••  

Campanulaceae  .. 

Polemoniaceae  ... 

Poaceae  

•••  see  *"  

•••  see  •••  

••♦  see  •••  

•"  see  •"  

Violaceae  

•"see^"  

Rosaceae 

Convolvulaceae  .. 

Juncaceae  

Malvaceae 

•"see"*  

•"  see  "•  

Asteraceae 

Brassicaceae  

Brassicaceae  

Liliaceae 

Liliaceae 

Limnanthaceae  ... 

•"see*"  

"•  see  •*•  

Asteraceae , 

Asteraceae 

Asteraceae 

Campanulaceae  ... 

Apiaceae 

Apiaceae 

Apiaceae 

Fabaceae  

Asteraceae 

Flacourtiaceae  

Fabaceae .^.. 

Primulaceae 

Malvaceae 

Cyperaceae 

Cyperaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 


Common  name 


Gilia,  Little  San  Bernardino  Moun- 
tains. 

Gouania  vitifolia 

Gouania  vitifolia  

None  

Sfickseed,  Cronquist's  

Stickseed,  showy 

None  

Goldenweed, 

None  

'Awiwi  

Tarweed,  Red  Rock 

Pappose  spikeweed  

Marin  dwarf-flax  

Dwarf-flax,  Lake  County 

None  

None  

Ma'o  hau  hele 

Clay's  hibiscus 

Hibiscus  clayi  

Water  howellia  

Holy  Ghost  ipomopsis  

Hilo  ischaemum  , 

Isodendrion  pynfolium  

Isodendnon  pyrifolium  

Isodendrion  pyrifolium  

Isodendnon  pyrifolium  

Wahine  noho  kula 

Isodendrion  pyrifolium  

Ivesia,  Dog  Valley 

Beach  jacquemontia  

Rush,  Ahart's  

Island  tree  mallow  (=Matva  rosa)  . 
Lavatera  assurgentiflora 

Lavatera  assurgentiflora  

Layia,  Comarx;he 

San  Bemardino  Mountains 

bladderpod. 

Kodachrome  bladderpod  

Lily,  coast 

Western  lily  

Meadowfoam.  dwarf  

Lipochaeta  fauriei  

Lipochaeta  micrantha  

Nehe  

Nehe  

Nehe  

None 

Desert-parsley,  red-fruited 

Desert-parsley,  Greenman's 

Owens  Peak  lomatium  

San  Clemente  Island  silver 

hosackia. 

None  

None  

Lupine,  Ashland 

None  

Busfvmallow,  Abbott's  

None  

None  

Alani 

Alani 

Alani 

Alani 

Alani 

Alani 

Alani  r 

Alani 


Historic  range 


U.S.A.  (CA). 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


(HI) 

(OR). 

(WA). 

(ID). 

(ID,  OR). 

(OR). 

(HI) 

(CA). 

(CA). 

(CA) 

(CA). 

(HI) 

(HI). 

(HI) 

(HI) 


U.S.A.  (CA.  ID,  MT. 

OR.  WA) 
U.S.A.  (NM) 
U.S.A.  (HI) 


U.S.A.  (HI) 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


U.S.A. 
U.S.A. 

U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


U.S.A. 
U.S.A- 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


(CA). 
(FL) 
(CA). 
(CA). 


CA). 
CA) 


UT) 
CA). 
OR.  CA) 
OR). 


HI) 

HI) 

HI) 

HI) 

OR). 

OR). 

CA). 

CA). 


US.A. 

(OR). 

U.S.A. 

(PR).  Hispanola 

U.S.A. 

(OR) 

U.S.A. 

(HI) 

U.S.A. 

(CA). 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

U.S.A. 

(HI) 

UMI 
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Table  2— Former  Candidates  and  Proposed  Species  Now  Removed  From  Candidate  Status— Continued 


Status 


Code  Expl 


R  .. 
E... 
E... 
E... 
Y... 
Y... 
Y... 
E... 
E... 
E... 
E... 
R  .. 
R  .. 
R  .. 
E.. 
Y... 
Y... 
Y.. 
Y.. 
Y... 
Y.. 
Y.. 
Y.. 
Y.. 
Y.. 
Y.. 
R  . 
E.. 
R  . 
R  . 
Y.. 
T.. 

R  . 

E.. 

E.. 

E.. 

Y.. 

Y.. 

Y.. 

Y.. 

Y.. 

E.. 

R  . 

E.. 

R  . 

R  . 

E. 

R 

E., 

E. 

R 

R 

E. 

R 

R 

E. 

T  . 

Y. 

R 

R 

R 

Y. 

Y. 

Y. 

Y, 

E. 

Y, 

R 
R 


L 
L 
L 
L 
A 
A 
A 
L 

A 
L 
A 
I  . 

L 
A 
L 
L 
L 


/.. 


Lead 
Re- 
gion 


R1  .. 

R4  .. 

R1  .. 

R4  .. 

R1  .. 

R2  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R1  .. 

R2  .. 

R1  .. 

R1  .. 

R1  .. 

R1  ., 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R4  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  , 

R1  , 

R1 

R1 

R2 

R1 

R2 

R1 

R1 

R1 

R1 

R1 

R1 

R1 
R1 


Scientific  name 


Mirmjlus  mohavensis 

Mitracarpus  maxwelliae 

Munroidendron  racemosum 

Myrcia  paganii 

Neowawraea  phyllanthoides 

Nephropetalum  pringlei 

NeraucSa  kahoolawensis  

Neraudia  sericea  

Nothocestrum  tjreviflorum  

Nothocestnim  peltatum  

Ochmsia  kilaueaensis  

Oenothera  psammophila 

Oenothera  wolfH 

Orobanche  parishii  ssp.  brachylotja 
Oxyttieca  parishit  var.  goodmaniana 

Pelea  tjalloui 

Pelea  descendens 

Pelea  hai^xjensis 

Pelea  knudsenii 

Pelea  leveillei 

Pelea  lydgatei 

Pelea  multflora 

Pelea  ovalis 

Pelea  pallida 

Pelea  qua&artgularis 

Pelea  tomentosa 

Penstemon  discolor 

Pentachaeta  bellidiflora 

Pentachaeta  exilis  ssp.  aeolica 

Petrophytum  cinerascens 

Peucedanum  kauaiense 

Peucedanum  sandwicense 

Phtox  idahonis 

Phyltostegia  waimeae 

Plantago  hawaiensis 

Plantago  princeps 

Plantago  princ^is  var  acaulis  

Plantago  pnnceps  var.  denticulata  .. 

Plantago  princeps  var.  elata 

Plantago  princeps  var.  laxifolia  

Plantago  princeps  var.  queieniarTa  .. 

Pleodendron  macranthum  

Pleuropogon  oregonus  

Poa  mannii 

Polemonium  pectinatum 

Polyctenium  wHIiamsiae 

Portulaca  sclerocarpa 

Potentilla  t>asaltk:a 

Pritchardia  affinis 

Pteralyxia  kauaiensis 

Puccinellia  howellii 

Ranunculus  reconditus 

Rollandia  crispa 

Rorippa  subumbellata 

Rubus  nigerrimus  

Schiedea  spergulina  var.  leiopoda  .. 
Schiedea  spergulina  var.  spergulina 

Schizostege  lidgatei 

Scrophularia  macrantha  

Senecio  ertterae 

Senecio  huachucanus 

Sesbania  artxxea 

Sesbaria  hawaiiensis 

Sesbania  hobdyi 

Sesljania  nx>k3kaJensis 

Sesbania  tomentosa 

Sesbaraa  tomentosa  var 
mok3kaiensis. 

SidaJcea  covillei »... 

Sidakea  stipularis 


Family 


Scrophulariaceae 

Rubiaceae 

Araliaceae  

Myrtaceae  


see 
see 


"•  see  ■"  

Urticaceae 

Solanaceae 

Solanaceae 

Apocynaceae  .... 

Onagraceae  

Onagraceae  

Orobanchaceae 
Polygonaceae  .. 


see  "• 

—  see"*  

***  see  *•*  

"•see"*  

*"see*"  

•"see*"  

*"  see  "*  

*"see*"  

*"  see  *"  

*"see*"  

•••  see  *"  

Scrophulariaceae 

Asteraceae 

Asteraceae 

Rosaceae  

***  see  *"  

Apiaceae 

Polemoniaceae  ... 

Lamiaceae  

Plantaginaceae  ... 
Plantaginaceae  ... 
*"see*"  


"■  see  '"  

•••  see  ••*  

•"see*"  

•"see*"  

Canellaceae 

Poaceae  

Poaceae  

Polemoniaceae  .... 

Brassicaceae  

Portulacaceae 

Rosaceae 

Arecaceae 

Apocynaceae  

Poaceae  

Ranunculaceae  ... 
Campanutaceae  .. 

Brassicaceae  

Rosaceae  

Caryophyllaceae  . 
Caryophyllaceae  . 

•"see*"  

Scrophulariaceae 

Asteraceae 

Asteraceae 

•"see^"  

•"see*"  

•"see*"  

*"  see  *"  

Fabaceae  

*"see*"  


Malvaceae 
Malvaceae 


Common  name 


Monkey-flower.  Mojave 

None  

None  

None  

Flueggea  neowawraea  

Ayenia  limitaris  

Neraudia  sericea  

None  

'Aiea 

"Aiea 

Holei 

Evening-primrose, 

Evening-primrose,  Wolfs 

Broomrape,  short-lobed 

Cushenbury  oxyttieca 

Melicope  balloui 

Melicope  lydgatei 

Melicope  haupuensis 

Melicope  knudsenii 

Melicope  pallida 

Melicope  lydgatei 

Melicope  knudsenii 

Melicope  ovalis 

Melicope  pallida 

Melicope  quadrangularis  

Melicope  knudsenii  

Beardtongue,  Catalina 

White-rayed  pentachaeta  

Pentachaeta,  slender 

Rockmat,  chelan 

Peucedanum  sandwicense  .... 

Makou  

Phlox,  Clearwater  

None  

Laukahi  kuahiwi  

Laukahi  kuahiwi  

Plantago  princeps 

Plantago  princeps 

Plantago  princeps 

Plantago  princeps 

Plantago  princeps 

Chupacallos  (=Chupagallo)  .. 
Semaphore  grass,  Oregon  ... 

Mann's  btuegrass  

None  

Combleaf  

Po'e 

Cinquefoil,  Soldier  Meadows 

Loulu 

Kaulu 

Alkali  grass,  Howell's 

None  

None  

Yellow-cress,  Tahoe 

None  

None  

None  

Reris  lidgatei 

Figwort,  

Ragwort,  Ertter's 

Groundsel,  Huachuca 

Sesbania  tomentosa 

Sesbania  tomentosa 

Sesbania  tomentosa 

Sestiania  tomentosa 

'Ohai  

Sesbania  tomentosa 


Historic  range 


U.S.A.  (CA). 
U.S.A.  (PR) 
U.S.A.  (HI) 
U.S.A.  (PR) 


U.S.A. 
U.S.A. 
U.S.A. 


(HI) 
(HI) 
(HI) 


U.S.A.  (HI) 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


(ID). 

(CA,  OR). 
(CA). 
(CA) 


U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


(AZ). 
(CA) 
(CA). 
(WA). 


U.S.A.  (HI) 
U.S.A.  (ID). 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 


U.S.A.  (PR) 
U.S.A.  (OR). 
U.S.A.  (HI) 
U.S.A.  (WA). 
U.S.A.  (NV). 
U.S.A.  (HI) 
U.S.A.  (NV). 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (CA). 
U.S.A.  (OR,  WA). 
U.S.A.  (HI) 
U.S.A.  (CA,  NV). 
U.S.A.  (WA). 
U.S.A.  (HI) 
U.S.A.  (HI) 


U.S.A. 
U.S.A. 
U.S.A. 


(NM). 
(OR). 
(AZ),  Mexico. 


Table  2— Former  Candidates  and  Proposed  Species  Now  Removed  From  Candidate  Status — Continued 


Status 


Code 


T 

y 
y 

E 

y 

E 

E 
R 
E 
R 


R 
R 

E 
■  E 
R 
R 
R 
Y 


E 
E 
E 
E 
E 
E 
E 
E 
R 
E 

E 


Expl. 


Lead 
Re- 
gion 


R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 

R1 

R1 

R1 
R1 

R1 
R1 
R1 
R1 
R1 
R1 

R1 


R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R1  . 

R4 


Scientific  name 


Silene  hawaiiensis 

Solanum  fialeakalaense 

Solanum  hilletxandii 

Solanum  incompletum 

Solanum  kauaiense  ..._ 

Solanum  sandwicense 

Spermolepis  hawaiiensis 

Sphaeromeria  compacta  

Streptanthus  albidus  ssp.  alt)idus  . 
Streptanthus  albidus  ssp. 

peramoenus. 
Streptanthus  t>rachiatus  ssp. 

brachiatus. 
Streptanthus  orachiatus  ssp. 

hoffmanil. 
Streptanthus  morrisonii  ssp.  status 
Streptanthus  morrisonii  ssp. 

hirtiflorus. 

Streptanthus  niger 

Suaeda  califomica 

Synthyris  ranunculina  

Trifolium  polyodon  

Trifolium  thompsonii  

Urostachys  nutans 

Conifers  And  Cycads. 
Cupressus  stephensonii 

Ferns  And  Allies. 

Adenophorus  periens  

Asplenium  fragile  var.  insulare 

Olenitis  squamigera 

Diellia  erecta 

Diellia  pallida  

Diellia  unisora 

Diplazium  molokaiense 

Lycopodium  nutans  ., 

Ophioglossum  concinnum  

Reris  lidgatei 

Lichens. 

Gymnoderma  lineare  


Family 


Caryophyllaceae 

*"  see  •"  

•"  see  ***  

Solanaceae 

'•*  see  *"  

Solanaceae 

Apiaceae 

Asteraceae 

Brassicaceae  

Brassicaceae  

Brassicaceae  

Brassicaceae  

Brassicaceae  

Brassicaceae  

Brassicaceae  

Chenopodiaceae 
Scrophulariaceae 

Fatiaceae  

Fabaceae  

"•  see  "*  

Cupressaceae  .... 

Grammitldaceae  . 

Aspleniaceae  

Aspleniaceae  

Aspleniaceae  

Aspleniaceae  

Aspleniaceae  

Aspleniaceae  

Lycopodiaceae  ... 
Ophioglossaceae 
Adiantaceae  

Cladoniaceae  


Common  name 


None  

Solanum  incompletum  

Solanum  sarxlwicense 

Popolo  ku  mai 

Solanum  sandwicense 

Aiakeakua,  popolo  

None  

Tansy 

Metcalf  Canyon  jewelflower 
Jewelfiower,  most  tseautiful 

(=uncomrrx)n). 
Streptanthus,  Contact  Mine 

Jewelfiower.  Freed's 


Jewelflower,  Three  Peaks 
Jewelflower,  Dorr's  Cabin  . 


Tiburon  jewelflower  ... 
Seablite,  California  ... 

Kittentails 

Clover.  Pacific  Grove 
Clover.  Thompson's  .. 
Lycopodium  nutans  .. 


Cypress,  Cuyamaca 


Pendant  kihi  fern  

None  

Pauoa  

Asplenium-leaved  diellia 

None  

None  

None  

Wawae'iole  

Adders-tongue 

None  


Lichen,  rock  gnome 


[PR  Doc.  96-4412  Filed  2-27-96:  8:45  am] 
BILLING  CODE  4310-6S-F 


Checkennallow,  Owens  Valley  .... 
Checkerbloom,  Scadden  Flat I  U.S.A.  (CA). 


U.S.A.  (HI) 


U.S.A.  (CA). 


Histonc  range 


U.S  A.  (HI) 


U.S.A.  (HI) 


U.S.A. 
U.S.A. 

U.S.A. 
U.S.A. 
U.S.A. 


(HI) 

(HI) 

(NiV) 

(CA) 

(CA) 


U.S.A.  (CA) 

USA    /CA) 

U.S.A.  (CA) 
U.S.A    (CA) 


U.S. A  (CA) 
U.S.A.  (CA) 
U.S.A.  (NV). 
U.S.A.  (CA). 
U.S.A.  (WA). 


U.S.A.  (CA). 

U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S  A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI). 
U.S.A.  (Hi) 

U.S  A.  (NC,  TN) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 


Office  of  Federal  Procurement  Policy 

48  CFR  Part  9903  | 

Cost  Accounting  Standards  Board; 
Revisions  to  the  Cost  Accounting 
Standards  Board  Disclosure  Statement 
Form  (CASB  DS-1) 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  OMB. 
action:  Final  rule. 

SUMMARY^The  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board  (CASB),  is  revising  its 
Disclosure  Statement  Form  (CASB  DS- 
1).  Section  26(g)(l}  of  the  Office  of 
Federal  Procurement  Policy  Act,  41 
U.S.C.  422(g)(1),  requires  that  the  Board, 
when  promulgating  any  new  or  revised 
Cost  Accounting  Standard,  publish  a 
final  rule.  This  final  rule  incorporates 
an  updated  and  revised  CASB 
Disclosure  Statement  developed  by  the 
Board. 

BTECnVE  DATE:  February  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Rein 
Abel,  Director  of  Research,  Cost 
Accoimting  Standards  Board  (telephone: 
202-395-3254). 

SUPPt-BHSTTARY  INFORMATION: 

A.  Regulatory  Process 

The  CASB's  rules,  regulations  and 
Standards  are  codified  at  48  CFR 
Chapter  99.  Section  26(g)(1)  of  the 
Office  of  Federal  Procurement  Policy 
Act.  41  U.S.C.  422(g)(1),  requires  that 
the  Board,  prior  to  the  establishment  of 
any  new  or  revised  CAS,  complete  a 
prescribed  rulemaking  process.  The 
.  process  generally  consists  of  the 
following  four  steps: 

1.  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard. 

2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM). 

3.  Promulgate  a  Notice  of  Proposed 
Rulemakine  (NPRM). 

4.  Promulgate  a  final  rule. 

This  promulgation  completes  the  four 
step  process. 

B.  Backgroniid 

mor  Promulgations 

The  original  Disclosure  Statement 
Form  (CASB  DS-1)  was  developed  and 
promulgated  in  the  early  1970s.  No 
revisions  to  the  document  were  made 


until  the  Board  was  reestablished  in 
1990.  In  1992,  some  minor  revisions 
were  made.  57  FR  14148, 14159  (April 
17,  1992).  Subsequently,  a  project  was 
initiated  to  revise  and  update  the 
Disclosure  Statement  (CASB  DS-1). 

On  April  2,. 1993,  a  Staff  Discussion 
Paper  incorporating  a  revised  Disclosure 
Statement  was  distributed  to  certain 
interested  parties  who  generally 
possessed  actual  field  experience  in 
submitting  and  auditing  these 
Statements.  On  the  basis  of  the 
comments  received  in  response  to  this 
Staff  Discussion  Paper,  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  was  developed  and  published 
in  the  Federal  Register  on  April  4, 1994 
(59  FR  15695). 

The  majority  of  the  comments 
received  in  response  to  the  ANPRM 
were  generally  supportive  of  the 
proposed  approach,  but  at  the  same 
time,  numerous  revisions  were 
suggested  that  were  intended  to  improve 
and  streamline  the  document.  Many  of 
these  suggested  revisions  were 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  that  was  published 
in  the  Federal  Register  on  November  29, 
1994  (59  FR  60948). 

Public  Comments 

Nine  sets  of  public  comments  were 
received  in  response  to  the  NPRM  from 
government  contractors,  industry 
associations  and  Federal  agencies. 

Most  commenters  acknowledged  that 
the  NPRM  version  of  the  DS-1  was  a 
significant  improvement  as  compared 
with  the  earlier  versions  of  the 
Disclosure  Statement.  Nevertheless, 
numerous  additional  revisions  were 
suggested  by  commenters  in  order  to 
further  simplify  and  streamline  the  DS- 
1.  Of  particular  concern  to  several 
commenters  was  the  amount  and  type  of 
information  needed  to  respond 
adequately  to  questions  in  Part  VII  of 
the  Statement. 

In  general,  the  Board  has  tried  to  be 
responsive  to  the  suggestions  made  by 
commenters.  In  particular,  a  careful 
reevaluation  of  Part  VII  has  been 
undertaken.  In  reevaluating  this  Part, 
the  instructions  have  been  clarified  to 
make  clear  that  only  relevant  cost 
accounting  practices  and  applicable 
identifying  data  need  be  disclosed. 
Therefore,  numeric  data  representing 
accounting  estimates  is  not  required  to 
be  submitted.  Also,  in  most  sections  of 
Part  VII,  the  substantive  questions  have 
been  limited  to  items  that  cover  only  80- 
percent  of  the  relevant  cost  groupings. 

The  commenters  overall  concerns  and 
suggestions  are  addressed  in  greater 
detail  under  Section  E.,  Public 
Comments. 


The  Board  and  the  CASB  staff  express 
their  appreciation  for  the  constructive 
suggestions  and  criticisms  provided  by 
the  commenters  with  regard  to  the 
content  of  the  revised  Disclosure 
Statement.  Many  of  the  commenters' 
suggested  improvements  have  been 
incorporated  into  the  final  rule  being 
promulgated  today. 

Benefits 

After  consideration  of  the  public 
comments  received,  the  Board  believes 
that  the  revised  Disclosure  Statement,  as 
set  forth  in  this  final  rule,  will  improve 
the  cost  accounting  practices  followed 
by  contractors  when  estimating, 
accumulating  and  reporting  costs 
deemed  allocable  to  Federal  contracts. 
Adequate  disclosure  of  cost  accounting 
practices  is  essential  in  order  to  ensure 
consistency  in  cost  measurement  as 
costs  are  first  estimated  and  then 
accumulated  and  reported.  A  Disclosure 
Statement  that  has  not  been  updated  for 
some  two  decades  clearly  cannot 
adequately  reflect  currently  prevailing 
cost  accounting  practices  and  cost 
elements.  Therefore,  in  order  to  ensure 
that  the  policies  and  Standards 
promulgated  by  the  Board  are 
implemented  in  an  economical  and 
effective  manner,  a  revised  and  updated 
Disclosure  Statement  becomes  essential. 
In  addition,  the  Board  has  previously 
expressed  the  view  that  an  updated 
Disclosure  Statement  should  facilitate 
interaction  between  contractors  and 
Government  representatives  when 
dealing  with  contract  costing  matters. 

The  mtroduction  of  the  revised 
statement  should  not  impose  any  new 
burden  on  contractors  as  it  merely 
replaces  an  existing  form  which  requires 
periodic  updating  of  disclosed  practices. 

To  further  reduce  the  possibility  of 
increased  costs,  the  extended  dates  for 
submission  of  the  new  Disclosure 
Statement  are  designed  to  provide  an 
opportunity  to  delay  submission  until 
such  time  as  contractors  Would  most 
likely  have  to  file  an  updated  disclosure 
form  regardless  of  whether  a  new 
Disclosure  Statement  is  introduced  or 
not. 

Summary  of  Amendments 

The  primary  purpose  of  this  revision 
of  the  Disclosure  Statement  is  to  bring 
it  up  to  date  and  to  improve  it  in  light 
of  two  decades  of  field  experience  that 
the  government  procurement 
community  has  had  with  this  document. 
The  basic  characteristics  of  the 
Disclosure  Statement  have  not  been 
changed.  However,  a  multitude  of 
specific  changes  are  incorporated  in  the 
revised  Statement.  It  would  be 
impractical  to  list  here  all  the  specific 


changes.  However,  most  of  these 
changes  can  be  summarized  as  follows: 

1.  The  current  Disclosure  Statement 
specifies  that  Parts  I  through  VII  be 
prepared  at  the  segment  of  business  unit 
level,  while  Part  VIII  should  be  prepared 
at  the  corporate  or  group  headquarters 
level.  This  revised  Statement  provides 
that  although  Parts  V,  VI  and  VII  still 
have  to  be  submitted  by  segments,  they 
may  be  completed  either  at  the  segment 
or  headquarters  level  depending  on 
where  the  applicable  practices  or 
procedures  are  established  or  where  the 
cost  is  actually  incurred. 

2.  In  general,  various  legal  references 
have  been  updated. 

3.  As  the  original  Disclosure 
Statement  was  in  essence  prepared 
before  any  Cost  Accounting  Standards 
were  issued,  the  revised  format  includes 
references  to  subsequently  issued 
Standards  where  appropriate.  In  this 
context,  some  cost  accounting  practices 
described  in  the  original  Disclosure 
Statement  may  not  be  in  compliance 
with  the  relevant  provisions  of  a  Cost 
Accounting  Standard.  The  purpose  of 
the  EKsclosure  Statement  is  not  to  elicit 
noncompliant  answers,  and  therefore, 
any  references  to  potentially  non- 
compliant  practices  have  been 
eliminated. 

4.  Requests  for  certain  statistical  data 
have  been  eliminated  as  this 
information  is  no  longer  used. 

5.  Certain  new  topical  areas  have  been 
added  to  the  Disclosure  Statement. 
These  cover  items  that  have  become 
important  from  a  cost  measurement 
perspective  over  the  last  two  decades.  • 
The  topical  areas  include  cost-of-money, 
post-retirement  health  benefits  and 
employee  stock  ownership  plans.  Most 
of  these  new  topical  areas  are 
incorporated  in  a  significantly  revised 
Part  Vn. 

C  Paperwork  Reduction  Act 

The  information  collection  aspects  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget,  and 
assigned  Control  Number  0348-0051. 

D.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  economic  impact  of  this  final  rule 
on  contractors  and  subcontractors  is 
expected  to-be  minor.  As  a  result,  the 
Board  has  determined  that  this  final  rule 
does  not  result  in  the  promulgation  of 
a  "major  rule"  under  the  provisions  of 
Executive  Order  12866,.  and  that  a 
regulatory  impact  analysis  will  not  be 
required.  Furthermore,  this  final  rule 
does  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 


Accounting  Standards.  Therefore,  this 
rule  does  not  require  a  regulatory 
Hexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

E.  Public  Comments 

This  final  rule  is  based  upon  the 
NPRM  published  in  the  Federal 
Register  on  November  29, 1994  (.59  FR 
60948),  wherein  public  comments  were 
invited.  Nine  sets  of  comments  were 
received  from  government  contractors, 
industry  associations  and  Federal 
agencies.  The  more  significant 
comments  received,  and  the  Board's 
actions  taken  in  response  thereto,  are 
summarized  below.  Many  other 
comments  that  were  more  of  an  editorial 
nature  have  been  incorporated  in  the 
document  where  appropriate. 

Comment:  Two  commenters  suggested 
that  compliant  as  well  as  non-compliant 
cost  accounting  practices  should  be 
described  in  the  Disclosure  Statement. 

Response:  The  Board  agrees  that  the 
actual  cost  accounting  practices  being 
followed  must  be  described.  However, 
where  the  Disclosure  Statement 
provides  a  list  of  alternative  practices, 
only  compliant  alternatives  will  be 
listed.  If  the  contractor's  practice  is  not 
one  of  the  listed  alternatives,  the  actual 
practice  must  be  described  on  a 
continuation  sheet.  This  will  not  be 
tantamount  to  conceding  that  the 
practice  is  non-compliant  since  such  a 
determination  can  only  be  made  after 
appropriate  analysis  and  review. 

Comment:  Several  commenters 
indicated  that  although  the  NPRM  has 
been  significantly  improved  and 
streamlined,  the  draft  still  contains  too 
many  questions  of  a  detailed  nature  that 
may,  in  the  future,  increase  rather  than 
decrease  the  opportunities  for  disputes. 

Response:  Tne  Board  has,  once  more, 
consulted  with  the  respondents  to  the 
NPRM  and  all  the  concerns  have  been 
subjected  to  additional  review.  As  a 
result,  some  changes  have  been  made  to 
the  version  incorporated  in  the  NPRM 
that  should  contribute  to  further 
streamlining  and  clarification  of  the 
final  document.  This  comment  applies 
in  particular  to  Part  VII  of  the  Disclosure 
Statement. 

Comment:  At  least  two  commenters 
indicated  that,  in  their  opinion  the 
revised  document  still  contains  too 
many  pages. 

Response:  In  the  final  format  there  is 
no  substantial  difference  in  the  length  of 
the  original  and  the  final  Disclosure 
Statement. 

Comment:  One  commenter  stressed 
that  whenever  possible,  existing  CAS 
wording  or  definitions  should  be  used. 

Response:  The  Board  agrees  with  this 
suggestion  and,  wherever  appropriate. 


the  Disclosure  Statement  has 
accordingly  been  changed. 

Comment:  Several  contractors 
indicated  that  throughout  the  document 
the  term  "CAS-covered  contracts"  rather 
than  "Federal  contrads"  should  l)e 
used. 

Response  The  Disclosure  Statement 
deals  with  the  cost  accounting  practices 
of  an  entity  such  as  a  segment  or  home 
office  and  it  is  presumed  that  cost 
accounting  practices  are  applied 
consistently  to  all  the  applicable  final 
cost  objectives.  Although  the  dollar 
amount  of  CAS-covered  contracts 
received  is  crucial  in  determining 
whether  a  Disclosure  Statement  has  to 
be  filed,  once  the  requirement  to  file  has 
been  met,  the  disclosure  will  cover  all 
of  the  entity's  policies  and  practices  as 
they  affect  cost  measurement  and 
allocation  to  all  contracts.  Therefore,  a 
broader  term,  such  as  "Federal 
contracts",  seems  preferable  to  a 
narrower  term  such  as  "CAS-covered 
contracts". 

Comment:  Two  commenters  suggested 
a  shorter  implementation  period  than 
the  one  proposed  in  the  NPRM. 

Response:  While  the  Board 
encourages  early  adoption  of  the  new 
form,  it  does  not  believe  that  it  can 
adequately  envision  all  the 
circumstances  that  might  arise 
necessitating  a  delay  in  the  introdudion 
of  the  new  form.  It  believes  that  any 
deadline  imposed  for  the  introduction 
of  the  new  form  should  make  ample 
provision  for  any  unexpected 
difficulties  that  may  arise  at  the 
implementation  stage.  Therefore,  the 
final  filing  date  for  existing  contractors 
has  not  been  changed,  although  the 
Board  hopes  that  an  earlier  adoption  is 
possible  in  most  cases. 

Comment:  Several  commenters 
expressed  some  criticism  of  the 
procedure  outlined  in  General 
Instructions  that  allows  parts  of 
contractors'  accounting  manuals  to  be 
incorporated  by  reference  in  the 
Disclosure  Statement. 

Response:  The  wording  in  the 
Instructions  has  been  changed  to  make 
it  clear  that  the  procedure  in  question  is 
an  optional  one — particularly  from  the 
perspective  of  the  contractor. 

Comment:  Several  commenters 
suggested  that  the  language  be  clarified 
to  indicate  the  appropriate 
circumstances  in  which  home  offices 
may  be  able  to  complete  Parts  V,  VI,  or 
vn  to  be  filed  by  segments  reporting  to 
the  home  office. 

Response;  The  language  in  the 
General  Instructions  has  been  clarified 
In  particular,  it  has  been  made  clear  thai 
where  the  home  office  establishes  the 
applicable  cost  accounting  policies  and 
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procedures,  it  may  also  complete  the 
relevant  Parts  of  the  Disclosure 
Statement  to  be  submitted  by  its 
subordinate  segments. 

Comment:  Several  commenters 
ofiered  suggestions  for  clarifying  the 
layout  and  terminology  used  on  the 
Cover  Sheet. 

Response:  Certain  changes  have  been 
made  to  the  Cover  Sheet,  in  particular 
to  item  0.2,  Reptorting  Unit 
Classification,  in  order  to  introduce 
standard  CAS  terminology  and 
definitions  whenever  appropriate. 

Comment:  Several  commenters 
pointed  out  that  in  Part  I,  General 
Information,  the  wording  of  several 
items  could  be  improved  in  order  to 
ensure  that  the  questions  are  more 
clearly  focused  and  take  into  account 
current  practices. 

Response:  Some  changes  have  been 
made  to  Part  I  to  reflect  the  su^estions 
made  by  several  commenters.  In 
particular,  the  question  dealing  with 
unallowable  costs  has  been  reformatted 
so  as  to  reflect  the  basic  structure  of 
CAS  9904.405,  Accounting  for 
Unallowable  Costii.  I 

Comment:  A  niunber  of  comments 
were  received  concerning  the 
formulation  of  questions  in  Part  U, 
Direct  Costs,  dealing  with  direct 
material,  direct  labor  and  other  direct 
costs.  Some  commenters  suggested  that 
the  questions  included  in  this  part 
might  be  more  appropriate  elsewhere, 
such  as  in  Part  III,  Direct  vs.  Indirect 
Costs,  of  the  Disclosure  Statement. 

Response:  The  basic  characteristic  of 
Part  n,  as  a  section  dealing  with  direct 
material,  direct  labor  and  other  direct 
costs  has  been  retained.  The  purpose 
here  is  to  obtain  information  on  how 
certain  elements  of  cost  are  treated  once 
it  has  been  determined  that  they 
represent  direct  costs  for  government 
contract  costing  purposes.  Therefore, 
items  such  as  the  question  dealing  with 
employee  travel  expenses  that  are 
directly  charged  to  contracts  have  been 
retaineid. 

On  the  other  hand,  as  suggested  by 
several  commenters,  the  question 
dealing  with  interorganizational 
transfers  has  been  eliminated  primarily 
because  it  requested  information  about 
the  cost  accounting  practices  of  the 
transferor  and  not  of  the  transferee  who 
is  preparing  the  Disclosure  Statement.  It 
cannot  be  assumed  that  such 
information  is  always  readily  available 
to  the  transferee.  The  transferee's 
practices  in  this  area  are  covered  in  Part 
IV,  Indirect  Costs. 

Comment:  A  few  commenters 
suggested  that  Part  lU  should  be 
drastically  recast — including  a 
suggestion  that  instead  of  long  lists  of 


functions,  elements  of  cost  and 
transactions,  the  equivalent  information 
should  be  described  on  a  continuation 
sheet. 

Response:  The  existing  format  has 
been  retained  as  it  seems  to  be  the  most 
effective  way  to  obtain  the  relevant 
information  on  whether  an  item  of  cost 
is  being  treated  as  a  direct  cost,  as  an 
indirect  cost  or  as  a  sometimes  direct/ 
sometimes  indirect  cost.  The  lists  of 
functions,  elements  of  cost  and 
transactions  have  been  somewhat 
modified  on  the  basis  of  comments 
received. 

Comment:  In  Part  IV,  several 
commenters  pointed  out  that  the 
subtitles  used  to  describe  various 
methods  of  allocating  General  and 
Administrative  (G&A)  expense  did  not 
properly  reflect  the  requirements  of  CAS 
9904.410,  Allocation  of  Business  Unit 
General  and  Administrative  Expenses  to 
Final  Cost  Objectives. 

Response:  The  subtitles  in  question 
have  been  modified  to  conform  more 
closely  to  the  requirements  of  CAS 
9904.410. 

Comment:  A  number  of  commenters 
were  concerned  about  the  amount  of 
detail  required  in  Part  IV  dealing  with 
modified  allocations  from  indirect  cost 
pools  using  a  modified  allocation  base 
or  a  rate  that  is  either  more  or  less  than 
the  normal  "full  rate".  Some 
commenters  indicated  that  too  much 
detail  was  requested  regarding  those 
modified  allocations  whereas  others 
expressed  the  view  that  more 
information  should  be  made  available. 

Response:  Certain  parts  of  Part  IV,  in 
particular  the  question  dealing  with  the 
application  of  overhead  and  G&A  rates 
to  specified  transactions  or  costs,  have 
been  restated  in  an  attempt  to  present  a 
more  effective  and  balanced  data 
gathering  instrument.  It  should,  once 
more,  be  remembered  that  the  aim  has 
been  to  provide  a  vehicle  for  a 
contractor  to  disclose  its  CAS  compliant 
cost  accounting  practices.  Therefore,  the 
Disclosure  Statement  should  not  be 
regarded  as  a  substitute  for  an  audit 
check  list.  It  is  for  this  reason  that  non- 
compliant  practices  have  been  expressly 
excluded  from  the  Disclosure  Statement. 

Comment:  Several  commenters 
suggested  changes  in  the  format  in 
which  questions  regarding  Independent 
Research  and  Development  (IR&D)  and 
Bid  and  Proposal  (B&P)  costs  were 
presented  in  Part  IV. 

Response:  The  two  questions  that 
previously  dealt  separately  with  IR&D 
and  B&P  respectively  have  been 
combined  to  provide  a  more  compact 
approach  to  the  topic.  In  particular,  the 
new  approach,  unlike  the  one  in  the 
NPRM,  does  not  presuppose  that  every 


contractor  who  incurs  B&P  expense  also 
has  incurred  IR&D  expense — a 
supposition  that  does  not  necessarily 
hold  for  civilian  agencies. 

Comment:  One  commenter  suggested 
that  the  headings  in  the  question  in  Part 
VI,  Other  Costs  and  Credits,  dealing 
with  charging  and  crediting  vacation, 
holiday  and  sick  pay  be  rearranged. 

Response:  The  column  headings  have 
been  changed  to  reflect  the  fact  that 
salaried  exempt  and  non-exempt 
employees  (as  defined  by  the  Fair  Labor 
Standards  Act)  are  generally  treated 
differently  in  this  area. 

Comment:  Regarding  Part  VH, 
Deferred  Compensation  and  Insurance 
Costs,  most  commenters  representing 
contractors  expressed  the  view  that  too 
much  detailed  and  possibly  superfluoirs 
and  ambiguous  information  was 
required  with  respect  to  the  various 
pension,  post-retirement  health, 
deferred  compensation  and  insurance 
plans.  One  commenter  had  actually 
tested  the  proposed  NPRM  requirements 
by  using  actual  plan  data  in  completing 
selected  parts  of  the  various  sections  in 
Part  Vn.  The  estimated  time  to  complete 
these  various  sections  were  clearly 
significant  and  possibly  burdensome 
when  extrapolated  to  cover  the  whole  of 
Part  vn.  Even  though  the  data  submitted 
was  not  verified  on  an  overall  basis,  it 
did  provide  valuable  insight  into  the 
relative  amount  of  time  required  to 
complete  the  various  individual 
questions.  The  data  also  distinguished 
between  time  required  on  a  "recurring" 
basis  to  keep  the  Disclosure  Statement 
current,  as  contrasted  with  the  initial 
effort  of  "non-recurring"  time  required 
to  prepare  the  original  submission.  The 
general  comments  regarding  time 
required  to  complete  Part  VII  were 
frequently  supplemented  by  specific 
suggestions  regarding  individual 
sections  or  questions. 

Response:  The  Board  is  grateful  to 
those  commenters  who  spent  significant 
amoimts  of  time  to  prepare  constructive 
comments  on  this  part  of  the  Disclosure 
Statement.  In  particular,  the  Board 
would  like  to  express  its  gratitude  to  the 
commenter  who  actually  completed 
sections  of  Part  VII  and  made  the 
relevant  data  available  to  the  Board. 

As  a  result  of  the  input  received  from 
commenters,  Part  VII  has  been 
substantially  redesigned  in  order  to 
make  it  more  "user  friendly".  When 
dealing  with  pension  plans,  post- 
retirement  health  benefits,  employee 
group  insurance,  deferred 
compensation,  and  worker's 
compensation  and  property  insurance, 
the  amount  of  detailed  information 
related  to  various  aspects  of  cost 
measurement  has  been  substantially 


reduced.  The  detailed  data  is  required 
only  for  those  plans  or  policies  that 
account  for  80-percent  of  the  relevant 
category  of  costs — provided  data  on  at 
least  three  plans  is  disclosed.  Only  a 
limited  amount  of  general  plan 
information  is  sought  for  all  the  other 
plans.  By  excluding  the  less  significant 
plans  from  the  more  detailed  disclosure 
requirements,  it  is  anticipated  that  the 
paperwork  burden  will  be  significantly 
eased. 

Some  commenters  also  inferred  that 
in  certain  instances  actual  numeric  data 
was  requested  that  would  have  to  be 
updated  annually.  It  has  been  made 
clear  in  the  final  document  that  when 
dealing  with  such  items  as  actuarial 
assumptions,  only  the  basis  used  to 
determine  numeric  values  need  be 
disclosed  and  not  the  actual  values 
themselves.  This  clarification  should 
ensure  that  no  regular  annual  updates  of 
the  Disclosure  Statement  are  prepared 
and  submitted  merely  to  reflect  changes 
in  the  relevant  numeric  values. 

Other,  more  specific  changes  to  the 
various  sections  of  Part  VII  are 
summarized  below: 

Pension  Plans.  The  number  of  General 
Plan  Information  questions  has  been 
reduced  from  nine  in  the  NPRM  to  six 
in  the  final  document. 

In  the  NPRM,  the  information 
requested  for  Defined  Contribution 
Plans  applied  to  all  plans  of  this  type. 
In  the  final  version,  if  there  are  more 
than  three  plans,  this  information  has  to 
be  supplied  only  for  plans  that  account 
for  80-percent  of  the  defined 
contribution  plan  costs. 

Defined  Benefit  Plans.  The  niimber  of 
questions  asked  in  this  area  has  not 
been  changed.  However,  the  topics 
covered  and  the  manner  of  presentation 
have  been  somewhat  changed.  In 
particular,  it  has  been  made  clear  that 
regarding  actuarial  assumptions,  no 
disclosure  of  actual  numeric  values  is 
required.  Only  the  basis  for  determining 
these  numeric  values  need  be  described. 

Post-Retirement  Benefits  (PRBs).  This 
section  has  been  rearranged  to  conform 
with  the  pattern  established  for  pension 
plans  in  the  previous  section.  In  the 
NPRM,  the  questions  posed  were 
applicable  to  all  PRB  plans.  In  the  final 
rule,  questions  dealing  with  general 
plan  information  have  been  separated 
from  questions  dealing  with  more 
specific  aspects  of  PRB  cost 
determination.  The  latter  group  consists 
of  five  questions  and  they  have  to  be 
completed  only  for  those  plan&that,  in 
the  aggregate,  account  for  at  least  80- 
percent  of  the  total  PRB  costs.  However, 
if  there  are  three  plans  or  less,  then  data 
on  all  the  plans  must  be  disclosed. 


Employee  Croup  Insurance  Programs. 
Responses  to  this  section  of  Part  VII  of 
the  NPRM  indicated  that  it  was  the  most 
time  consuming  section  to  complete. 
Therefore,  some  significant  changes 
have  been  made  to  the  amount  of 
information  to  be  disclosed.  First,  if 
there  are  more  than  three  policies  or 
self-insurance  plans,  the  applicable 
information  should  be  provided  only  for 
those  policies  and  self-insurance  plans 
that,  in  the  aggregate,  account  for  at 
least  80-percent  of  the  costs  of  the 
program  for  each  category  of  insured 
risk.  Second,  the  information  previously 
requested  under  three  separate 
questions  has  been  recast  as  a  single 
question  in  a  tabular  form.  Third,  a 
number  of  specific  questions  dealing 
with  treatment  of  dividends,  earned 
refunds,  and  employee  contributions 
have  been  dropped  as  these  items  are 
largely  covered  by  the  provision  of  CAS 
9904.416,  Accounting  for  Insurance 
Costs.  It  is  anticipated  that  the  time 
needed  to  complete  this  section  of  Part 
vn  will  be  significantly  reduced  as  a 
result  of  the  changes  listed  above. 

Deferred  Compensation  Plans.  This 
section  has  been  recast  to  conform  to  the 
format  used  in  the  sections  dealing  with 
pension  plans  and  PRBs.  Therefore,  the 
first  five  questions  dealing  with  general 
plan  information  are  applicable  to  all 
the  plans.  Two  other  questions,  of  a 
more  substantive  nature,  should  be 
completed  for  all  the  plans  if  there  are 
no  more  than  three  plans.  If  there  are 
more  than  three  plans,  the  information 
should  be  provided  for  those  plans  that 
in  the  aggregate  account  for  at  least  80- 
percent  of  these  deferred  compensation 
costs. 

Employee  Stock  Ownership  Plans 
(ESOPsj.  Questions  in  this  section  have 
been  reformulated,  and,  as  a  result,  the 
total  number  of  these  general  plan 
information  questions  has  been 
increased  by  two  as  compared  with  the 
NPRM.  These  questions  must  be 
completed  for  all  ESOPs. 

Worker's  Compensation  Liability  and 
Property  Insurance.  This  section  has 
been  rearranged  to  conform  to  the 
format  used  in  dealing  with  employee 
group  insurance  plans.  In  addition,  the 
term  "line  of  insurance"  has  been 
introduced  in  an  attempt  to  clarify  the  ' 
nature  of  the  aggregation  of  costs  for 
which  the  relevant  cost  data  has  to  be 
disclosed.  In  this  context,  for  the 
purpose  of  guidance,  "line  of 
insurance"  has  the  meaning  attributed 
to  it  in  Generally  Accepted  Auditing 
Standards  (GAAS)  literature  (see  AICPA 
Audit  and  Accounting  Guide.  Audits  of 
Property  and  Liability  Insurance 
Companies)  and  includes  groupings 
such  as  fire  and  similar  perils,  general 


liability,  marine  perils,  automobile 
liability  and  property  damage,  workers 
compensation,  theft,  etc.  If  there  are 
more  than  three  policies  or  self- 
insurance  plans,  the  applicable 
information  should  be  provided  only  for 
those  policies  and  plans  that  in  the 
aggregate  account  for  at  least  80-percent 
of  the  applicable  costs  for  a  line  of 
insurance.  Also,  two  separate  questions 
have  been  combined  into  a  single 
question  in  a  tabular  form. 

Comment:  Several  comments  relating 
to  Part  VIII.  Corporate  or  Group 
Expenses,  dealt  with  the  requirement  in 
the  NPRM  to  "list  all  active  segments 
and  groups  that  are  material  in  size 
reporting  to  the  home  .  .  .  office '. 
Suggestions  received  included  deletion 
of  the  words  "all",  "active",  and  "that 
are  material  in  size"  in  the  above  quote 
from  the  first  question  in  this  part.  At 
least  one  commenter  suggested  that  if 
the  term  "material"  is  used,  criteria  for 
materiality  should  be  developed. 

Response:  The  suggestions  regarding 
deletions  have  been  accepted  by  the 
Board.  The  restated  sentence  reads;  "list 
segments  and  other  intermediate  level 
home  offices  reporting  to  this  home 
office." 

The  Board  believes  that  this  is  an  area 
where  the  individuals  implementing  the 
Standards  and  other  regulations 
necessarily  must  exercise  their  own 
judgment  in  carrying  out  their  tasks. 
The  objective  cf  this  provision  in  the 
Disclosure  Statement  is  to  obtain  a 
listing  of  segments  and  other  entities  to 
which  home  office  expenses  may  be 
allocated.  This  allocation  is  part  of  the 
cost  determination  process  for 
government  contract  costing  purposes. 
Furthermore,  this  cost  determination 
process,  which  includes  all  the  relevant 
pronouncements  of  the  Board,  is  subject 
to  the  materiality  provisions  of 
9903.305.  Specific  reiteration  of  the 
materiality  provision  in  each  instance  is 
not  needed.  Therefore,  the  requirement 
in  the  present  instance  is  to  list  all  the 
segments  or  other  entities  reporting  to 
the  home  office  that  may  have  other 
than  immaterial  impart  on  the  cost 
allocation  process  from  the  home  office 
to  its  subordinate  entities. 

Comment:  Several  suggestions  were 
received  to  improve  and  streamline  the 
main  section  of  Fart  Mil  that  deals  with 
the  pooling  and  allocation  of  home 
office  expenses. 

Response:  Several  of  the  suggestions 
received  have  been  adopted  An 
addition  has  been  made  to  the  list  of 
allocation  base  codes  used  and  one 
question  in  the  NPRM  has  been 
eliminated  and  its  substance  combined 
with  another  question. 
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List  irf"  Subjects  in  48  CFR  Part  9903 

Cost  accounting  standards. 
Government  procurement.  i 

Rkhard  C  Loeb,  ' 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  Part  9903 
continues  to  read  as  follows: 

Authority:  Public  Law  100-679, 102  Stat. 
4056,  41  U.S.C.  422.  .   i 

I 

PART  9903— CONTRACT  COVERAGE 

Subpart  9903.2— CAS  Program 
Requirements 

2.  Section  9903.202  is  amended  by 
deleting  the  illustrated  CASB  DS-1  and 
inserting  a  revised  CASB  DS-1. 

BIUJNG  COOC  311(M>1-P 


FORM  APPROVED  OMB  NUMBER 
0348-0051 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 
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COST  ACCOUIfTING  STANDARDS  BOA^S 

DISCLOSURE  STATHMENT 

REQUIRED  BY  PUBLIC  LAW  10(K6yd 


GENERAL  INSTRUCTIONS 


1.  This  Disclosure  Statement  has  been  designed  to  meet  the  requirements  of  Public  Law  100-679, 
and  persons  completing  K  are  to  describe  the  contractor  and  its  contract  cost  accounting  practices.   For 
complete  regulations,  instructions  and  timing  requirements  concerning  submission  of  the  Disclosure  Statement, 
refer  to  Section  9903.202  of  Chapter  99  Of  Title  48  CFR  (48  CFR  9903.202). 

* 

2.  Part  I  of  the  Statement  provides  general  information  concerning  each  reporting  unit  (e.g., 
segment,  .Corporate  or  other  intermediate  level  home  office,  or  a  business  unit).   Parts  II  through  VII  pertain  to 
the  types  of  costs  generally  incurred  by  the  segment  or  business  unK  directly  performing  Federal  contracts  or 
similar  cost  objectives.   Part  VIII  pertains  to  the  types  of  costs  that  are  generally  incurred  by  a  Home  office  and 
are  allocated  to  one  or  more  segments  performing  Federal  contracts.    For  a  definition  of  the  term  "home  office", 
see  48  CFR  9904.403. 

3.  Each   segment  or  business  unit  required  to  disclose  its  cost  accounting  practices  should 
complete  the  Cover  Sheet,  the  Certification,  and  Parts  I  through  VII. 

4.  Each  home  office  required  to  disclose  its  cost  accounting  practices  for  measuring,  assigning  and 
allocating  its  costs  to  segments  performing  Federal  contracts  or  similar  cost  objectives  shall  complete  the  Cover 
Sheet,  the  Certification.  Part  I  and  Part  VIII  of  the  Disclosure  Statement.   Where  a  home  office  either 
establishes  practices  or  procedures  for  the  types  of  costs  covered  by  Parts  V.  VI  and  VII. or  incurs  and  then 
allocates  these  types  of  cost  to  its  segments,  the  home  office  may  complete  Parts  V.  VI  and  VII  to  be  included 
in  the  Disclosure  Statement  submitted  by  its  segments.   While  a  home  office  may  have  more  than  one  segment 
submitting  Disclosure  Statements,  only  one  Statement  needs  to  be  submitted  to  cover  the  home  office 
operations. 

5.  The  Statement  must  be  signed  by  an  authorized  signatory  of  the  reporting  unit. 

6.  The  Disclosure  Statement  should  be  answered  by  marking  the  appropriate  line  or  inserting  the 
applicable  letter  code  which   describes  the  segment's  (reporting  unit's)  cost  accounting  practices. 

7.  A  number  of  questions  in  this  Statement  may  need  narrative  answers  requiring  more  space  than 
is  provided.   In  such  instances,  the  reporting  unit  should  use  the  attached  continuation  sheet  provided.  The 
continuation  she^t  may  be  reproduced  locally  as  needed.   The  number  of  the  question  involved  should  be 
indicated  and  the  same  coding  required  to  answer  the  questions  in  the  Statement  should  be  used  in  presenting 
the  answer  on  the  continuation  sheet.    Continuation  sheets  should  be  inserted  at  the  end  of  the  pertinent  Part 
of  the  Statement.   On  each  continuation  sheet,  the  reporting  unit  should  enter  the  next  sequential  page  number 
for  that  Part  and,  on  the  last  continuation  sheet  used,  the  words  "End  of  Part"  should  be  inserted  after  the  las} 
entry.  i 

8.  Where  the  cost  accounting  practice  being  disclosed  is  clearly  set  forth  in  the  contractor's 
existing  written  accounting  policies  and  procedures,  such  documents  may  be  cited  on  a  continuation  sheet  and 
incorporated  by  reference  at  the  option  of  the  contractor.   In  such  cases,  the  contractor  should  provide  the  date 
of  issuance  and  effective  date  for  each  accounting  policy  and/or  procedures  document  cited.   Alternatively, 
copies  of  the  relevant  parts  of  such  documents  may  be  attached  as  appendices  to  the  pertinent  Disclosure 
Statement  Part.   Such  continuation  sheets  and  appendices  should  be  labeled  and  cross-referenced  with  the 
applicable  Disclosure  Statement  number  and  follow  the  page  number  specified  in  paragraph  7.  Any 
supplemen  cary  comments  needed  to  adequately  describe  the  cost  accounting  practice  being  disclosed  should 
also  be  provided. 

9.  Disclosure  Statements  must  be  amended  when  cost  accounting  practices  are  changed  to  comply 
with  a  new  CAS  or  when  practices  are  changed  with  or  without  knowledge  of  the  Government  (Also  see  48 
CFR  9903.202-3). 


COST  £.nC0UNT1NG  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

Rf  QUIRED  BY  PUBUC  LAW  100-679 


GENERAL  INSTRUCTIONS 


10.  Amendments  shall  be  submitted  to  the  same  offices  to  which  submission  would  have  been 
made  were  an  oiiginal  Disclosure  Statement  filed. 

11.  Each  amendment,  or  set  of  amendments  should  be  accompanied  by  an  amended  cover  sheet 
(indicating  revision  number  and  effective  date  of  the  change)  and  a  signed  certification.    For  all  resubmissions. 

on  each  page,  insert  "Revision  Number "  and  "Effective  Date "  in  the  Item  Description  block;  and, 

insert  a  revision  mark  (e.g..  "R")  In  the  right  hand  margin  of  any  line  that  is  revised.   Completely  resubmitted 
Disclosure  Statements  must  be  accompanied  by  similar  notations  identifying  the  items  which  have  been 
changed. 

12.  Use  of  this  Disclosure  Statement,  amended  February  1996,  shall  be  phased  in  as  follows: 

A.  New  Contractors.   This  form  shall  be  used  by  new  contractors  when  they  are  initially 
required  to  disclose  their  cost  accounting  practices  pursuant  to  9903.202-1. 

B.  Existing  Contractors.    If  a  contractor  has  disclosed  its  cost  accounting  practices  on  a  prior 
edition  of  the  Disclosure  Statement  (CASE  DS-1),  such  disclosure  shall  remain  in  effect  until  the 
contractor  amends  or  revises  a  significant  portion  of  the  Disclosure  Statement  in  accordance 
with  CAS  9903.202-3.  Minor  amendments  to  an  existing  DS-1  may  continue  to  be  made  using 
the  prior  form.   However,  when  a  substantive  change  is  made,  a  complete  Disclosure  Statement 
must  be  filed  using  this  form,   in  any  event,  all  contractors  and  subcontractors  must  submit  a 
new  Disclosure  Statement  (this  version  of  the  CASB  DS-1)  not  later  than  the  beginning  of  the 
contractor's  next  full  fiscal  year  after  December  31.  1998. 


ATTACHMENT 


Blank  Continuation  Sheet 


FORM  CASB  DS-1  (REV  2796) 


(i) 


FORM  CASB  DS-1  (REV  2/96) 


(ii) 


UMI 
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CONTINUATION  SHtkT 


NAME  OF  REPORTING  UNIT 


Hem 
No. 


hem  description 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-67- 


0.1 


0.2 


0.3 


0.4 


0.5 


COVER  SHEET  AND  CERTIFICATION 


Comoanv  or  Reoortino  Unit. 

Name 

Street  Address 

City.  State.  &  Zip  Code 

Division  or  Subsidiary  of  (if  applicable) 
Reporting  Unit;   (Mark  one.) 


A. 

B.I. 

2. 

3. 

Business  Unit  comprising  an  entire  business  organization  which  is  not  divided 

into  segments. 

Corporate  Home  Office 

Intermediate  Level  Home  Office 

Segment  or  business  unit  reporting  directly  to 'a  home  office. 


Official  to  Contact  Concerning  this  Statement. 

Name  and  Title 

Phone  number  (including  area  code  and  extension) 

Statement  Tvoe  and  Effective  Date: 

A.  (Mark  type  of  submission.   If  a  revision,  enter  number) 

(a) Original  Statement 

Revised  Statement;  Revision  No. 


B. 


(b) 


Effective  Date  of  this  Statement/Revision: 


Statement  Submitted  To  (Provide  office  name,  location  and  telephone  number,  include  area  code  and 
extension): 


(a)  Cognizant  Federal  Agency: 

(b)  Cognizant  Federal  Auditor:_ 


CERTIFICATION 

I  certify  that  to  the  best  of  my  knowledge  and  belief  this  Statement,  as  amended  in  the  case  of  a 
revision,  is  the  complete  and  accurate  disclosure  as  of  the  above  date  by  the  above-named 
organization  of  its  cost  accounting  practices,  as  required  by  the  Disclosure  Regulation  (48  CFR 
9903.202)  of  the  Cost  Accounting  Standards  Board  under  PL.  100-679. 


(Name) 


(Thie) 
THE  PENALTY  FOR  MAKING  A  FALSE  STATEMENT  IN  THIS  DISCLOSURE  IS  PRESCRIBED  IN  18  U.S.C.  S  1001 


FORM  CASB  DS-1  (REV  2/96) 


C-1 
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COST  ACCOUNnNG  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


Item 
No. 


1.1.0 


1.2.0 


1.3.0 


1.4.0 


PART  I .  GENERAL  INF0BMAT10N 


NAME  OF  REPORTING  UNIT 


hem  description 


Part  I  Instructions 


Sales  data  for  this  part  should  cover  the  most  recently  completed  fiscal  year  of  the  report-ng 
unit.   "Government  CAS  Covered  Sales'  includes  sales  under  both  prime  contracts  and 
subcontracts.   'Annual  CAS  Covered  Sales*  includes  intracorporate  transactions. 

Type  of  Business  Entity  of  Which  the  Reportino  Unit  is  a  Part.   (Mark  one.) 


A. 
B. 
C. 
D. 
E. 
f. 
Y. 


Corporation 

Partnership 

Proprietorship 

Mot-for-profit  organization 

Joint  Venture 

Federally  Funded  Research  and  Development  Center  (FFROC) 

Other  (Specify)  


Predomwiant  Type  of  Govemment  Sales.   (Mark  one.j  J/ 


A. 
B. 
C. 
D. 
Y. 


Manufacturing 

Research  and  Development 

Construction 

Services 

Other  (Specify)__ 


Annual  CAS  Covered  Govemment  Sales  as  Percentage  of  Total  Sales  (Govemment  and  Commgrriall 


(Mark  one.  An  estimate  is  permitted  for  this  section.)   1/ 


A. 
B. 
C. 
D. 

E. 


Less  than  10% 
10%-50% 
51%-80% 
81% -95% 
Over  95% 


Description  of  Your  Cost  Accountinq  System  for  GovemnrMint  Contracts  and  Subcontracts.    (Marie  the 
appropriate  rme(sl  and  if  more  than  one  is  marked,  explain  on  a  contmuation  sheet.)  J/ 


A. 
B. 
C. 
D. 
Y. 


Standard  costs  -  Job  order 
Standard  costs  -  Process 
Actual  costs  -  Job  order 
Actual  costs  -  Process 
Other(s)      2/ 


1/  Do  not  complete  when  Part  I  is  filed  in  conjunction  with  Part  VIII. 
2/  Descnlie  on  a  Continuation  Sheet. 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


Hem 
No. 


1.5.0 


1.6.0 


1.6.1 


1.6.2 


1.7.0 


1.7.1 


PART  I  -  GENERAL  INFORMATION 


NAME  OF  REPORTING  UNIT 


hem  description 


Identification  of  Differences  Between  Contract  Cost  Accountino  and  Financial  Accountinq  Records. 

List  on  a  continuation  sheet,  the  types  of  costs  charged  to  Federal  contracts  that  are  supported  by 
memorandum  records  and  identify  the  method  used  to  reconcile  with  the  entity's  fnanciaJ  accounting 
records. 

Unallowable  Costs.   Costs  that  are  not  reimbursable  as  allowable  costs  under  the  terms  and 
conditions  of  Federal  awards  are  identified  as  follows:   (Mark  all  that  apply  and  if  more  than  one  is 
marked,  describe  on  a  continuation  sheet  the  major  cost  groupings,  organizations,  or  other  criteria  for 
using  each  marked  technique.) 


Incurred  costs. 
A- 

C. 


D. 

Estimated  costs. 

A. 


Specifically  identified  and  recorded  separately  in  the  formal  fnanclal 
accounting  records. 

Identified  in  separately  maintained  accounting  records  or  workpapers. 

Identifiable  through  use  of  less  formal  accounting  techniques  that  peimit  audit 
verificati'on. 

Determinable  by  other  means.    1./ 


By  designation  and  description  (in  backup  data,  workpapers,  etc)  which  have 

specifically  been  identified  and  recognized  in  making  estimates. 

B.  By  description  of  any  other  estimating  technique  employed  to  provide 

appropriate  recognition  of  any  unallowable  amounts  pertinent  to  the  estimates. 

C.  Other.    V 

Rscal  Year:  (Specify  twelve  month  period  used  for  financial  accounting  and 

reportkig  purposes,  e.g..  1/1  to  12/31.) 


Cost  Accountinq  Period: (Specify  period.   If  the  cost  accounting  period  used  for 

the  accumulation  and  reporting  of  costs  under  Federal  contracts  is  other  than  the  fiscal  year  identified 
in  hem  1 .7.O.  explain  circumstances  on  a  continuation  sheet.) 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASS  DS-1  (REV  2/96) 


1-1 


FORM  CASE  DS-1  (REV  2/96) 


1-2 


UMI 
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hem 
No. 


Zl.O 


2.2.0 
2.2.1 


2.2.2 


COST  ACCOUNTING  SI  ANOARDS  BOARD 

DISCLOSURE  STAT^MEFfT 

REQUIRED  BY  PUBLIC  LAW  100^79 


PART  U  -  DIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


Item  description 


Part  II  Instfuctions 

This  part  covers  the  three  major  categories  of  direct  costs.  i.e..  Direct  Material,  Direct  Labor, 
and  Other  Direct  Costs. 

It  is  not  the  intent  here  to  spell  out  or  define  the  three  elements  of  direct  costs.  Rather,  each 
contractor  should  disclose  practices  based  on  its  own  definitions  of  what  costs  are,  or  w3l  be. 
charged  directfy  to  Federal  contracts  or  simiar  cost  objectives  as  Direct  Materia.  Direct  Labor,  or 
Other  Direct  Costs.  For  example,  a  contractor  may  charge  or  classify  purdiased  labor  of  a  direct 
nature  as  "Direct  Material"  for  purposes  of  pricing  proposals,  requests  for  progress  payments,  daims 
for  cost  reimbursement,  etc.;  some  other  contractor  may  classify  the  same  cost  as  'Direct  Labor." 
and  stil  another  as  "Other  Direct  Costs."   bi  these  circumstances,  it  is  expected  that  each  contractor 
w3l  disclose  practices  consistent  with  its  own  classifications  of  Direct  Material.  Direct  Labor,  and 
Other  Direct  Costs. 


Description  of  Direct  Material.   Direct  material  as  used  here  is  jngj  limited  to  those  items  of  material 
actually  incorporated  into  the  end  product:  they  also  include  material,  consumable  supplies,  and  other 
costs  when  charged  to  Federal  contracts  or  simSar  cost  objectives  as  Direct  Material.  (Describe  on  a 
continuation  sheet  the  principal  classes  or  types  of  material  and  services  which  are  charged  as  direct 
material:  group  the  material  and  service  costs  by  those  which  are  incorporated  in  an  erid  product  and 
those  which  are  not.) 

Method  of  Charging  Direct  Material. 


Direct  Charge  Not  Through  an  Inventory  Account  at:  (Mark  the  appropriate  Kineis)  and  If  more  than 
one  is  marked,  explain  on  a  continuation  sheet.) 


A. 
B. 
Y. 
Z. 


Standard  costs  (Describe  the  type  of  standards  used.)   V 
Actual  Costs 

Other(s)l/  '  ■ 

Not  applicable 


Charged  Direct  from  a  Contractor-owned  Inventory  Account  at:  (Mark  the  appropriate  iine(s)  and  if 
more  than  one  is  marked,  explain  on  a  continuation  sheet.) 


A. 

B. 
C. 
D. 
Y. 

Z. 


Standard  costs  1./ 
Average  Costs  V 
First  in,  first  out 
Last  in,  first  out 
Other(s)  1/ 
Not  applicable 


y  Describe  on  a  Continuation  Sheet. 
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Hem 
No. 


2.3.0 


2.4.0 


2.4.1 


2.4.2 


2.4.3 


2.4.4 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMEKTT 

REQUIRED  BY  PUBUC  LAW  100-679 


PART  n  •  DIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


Item  description 


TlminG  of  Charoina  Direct  Material.  (Mark  the  appropriate  linels)  to  indk:ate  the  point  in  time  at  which 
direct  material  are  charged  to  Federal  contracts  or  simiar  cost  objectives,  and  if  more  than  one  Ikie  is 
marked,  expl^  on  a  continuation  sheet.) 


A. 
B. 
C. 

D. 
E. 
Y. 

Z. 


When  orders  are  placed 

When  both  the  material  and  invoice  are  received 

When  material  is  issued  or  released  to  a  process,  batch,  or  simBar  intermediate 

cost  objective 

When  material  is  issued  or  released  to  a  fnal  cost  objective 

When  invoices  are  paid 

Otheris)  1/ 

Not  applicable 


Variances  from  Standard  Costs  for  Direct  Material.   (Do  not  complete  this  item  unless  you  use  a 
standard  cost  method,  i.e..  you  have  marked   Line  A  of  item  2.2.1,  or  2.2.2.   Mark  the  appropriate 
line(s)  in  hems  2.4.1.  2.4.2.  and  2.4.4.  and  if  more  than  one  line  is  marked,  explain  on  a  continuation 
sheet.) 


Tvoe  of  Variance. 

A. 
B. 
C. 

Price 

Usage 

Combined  (A  and  B) 

Y. 

Other(s)    1/ 

Level  of  Production  Unit  used  to  Accumulate  Variance.   Indicate  which  level  of  production  unit  is  used 
as  a  baisis  for  accumulating  material  variances. 


A. 

B. 

C. 

^         Y. 


Plant-wide  Basis 

By  Department 

By  Product  or  Product  Line 

Other(s)   1/ 


Method  of  DisoosinQ  of  Variance.   Describe  on  a  continuation  sheet  the  basis  for,  and  the  frequency 
of.  the  disposition  of  the  variance. 

Revisions.  Standard  costs  for  direct  materials  are  revised: 


A. 
B. 
C. 
Y. 


Semiannually 

Annually 

Revised  as  needed,  but  at  least  once  annually 

Other(s)   1/ 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-1  {REV  2/96) 


11-1 


FORM  CASB  DS-1  (REV  2/96) 


11-2 


UMI 
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hem 
No. 


2.5.0 


2.6.0 


2.6.1 


cost  accounting  standards  board 

discijOsure  statement 

requirb)  by  pubuc  law  100^79 


PART  n  -  DIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


Kern  description 


Method  of  Charoino  Direct  Labor:   (Mark  the  appropriate  nne<s)  for  each  Direct  Labor  Category  to 
show  how  such  labor  is  charged  to  Federal  contracts  or  simiar  cost  objectives,  and  if  more  than  one 
line  is  marked,  explain  on  a  continuation  sheet.  Also  describe  on  a  contkniation  sheet  the  prsicipal 
classes  of  labor  rates  that  are.  or  will  be  applied  to  Mamifacturing  Labor.  Eng'neering  Labor,  and 
Other  Direct  Labor,  in  order  to  develop  direct  labor  costs. 


Hwaffwifactunnq 


Pir»et  Labor  Cateoorv 


Encnfl«fBifl 


Other  Direct 


A.  Individual/actual  rates 

B.  Average  rates  —  uncompensated 
overtime  hours  included  in 
computation  ±1 

C.  Average  rates  —  uncompensated 
overtime  hours  excluded  from 
computation 

D.  Standard  costs/rates  1/ 
Y.  Otherts)  J/ 

Z.  Labor  category  is  not  applicable 


Variances  from  Standard  Costs  for  Direct  Labor.   (Do  not  complete  this  item  unless  you  use  a 
standard  costs/rate  method,  i.e..  you  have  marked  Line  D  of  hem  2.5.0  for  any  direct  labor  category. 
Mark  the  appropriate  line{s)  in  each  column  of  Items  2.6.1.  2.6.2,  and  2.6.4.  If  .Tiore  than  one  is 
marked,  explan  on  a  continuation  sheet.) 


Type  of  Variance. 


Manutacturina 


Dgcct  Labor  Category 


Engioeei  w  >q 


Crhef  Direct 


A.  Rate  ^ 

B.  Efficiency 

C.  Combned  (A  and  B) 
Y.  Otherls)   1/ 

Z.  Labor  category  is 
not  applicable 


y  Describe  on  a  Continuation  Sheet. 


FORM  CASS  DS-1  (REV  2/96) 


11 -3 
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hem 
No. 


2.6.2 


2.6.3 


2.6.4 


2.7.0 


2.7.1 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


2.8.0 


PART  II  -  DIRECT  COSTS 


NAME  OF  REPORTING  UNTT 


hem  description 


Level  of  Production  Unit  used  to  Accumulate  Variar^ce.   Indicate  which  level  of  production  unrt  is  used 
as  a  basis  for  accumulating  the  labor  variances. 

Direct  Labor  Category 


Manufacturing 


Einjateenng 


Other  Direct 


A.  Plant-wide  basis 

B.  By  department 

C.  By  product  or  product  line 
Y.  Otherls)   1/ 

Z.  Labor  category  is  not  applicable 


Method  of  DisposffiQ  of  Variance.    Describe  on  a  continuation  sheet  the  basis  for,  and  the  frequency 
of.  the  disposition  of  the  variance. 

Revisions.   Standard  costs  for  direct  labor  are  revised: 


A. 
B. 
C. 
Y. 


Semiannually 

Annudly 

Revised  as  needed,  but  at  least  once  annually 

Other(s)    1/ 


Description  of  Other  Direct  Costs.   Other  significant  items  of  cost  directly  identified  with  Federal 
contracts  or  other  final  cost  objectives.    Describe  on  a  continuation  sheet  the  principal  classes  of 
other  costs  that  are  always  charged  directly,  that  is,  kientified  speciftcaUy  with  fnai  cost  objectives, 
e.g..  fringe  benefits,  travel  costs,  services,  subcontracts,  etc. 

When  Employee  Travel  Expenses  for  lodging  and  subsistence  are  charged  direct  to  Federal  contracts 
or  simSar  cost  objectives  the  charge  is  based  on: 


A. 
B. 
C. 
Y. 

Z. 


Actual  Costs 

Per  Diem  Rates 

Lodging  at  actual  costs  and  subsistence  at  per  diem 

Other  Method  V 

Not  Applicable 


Credits  to  Contract  Costs.  When  Federal  contracts  or  similar  cost  objectives  are  credrted  for  the 
following  circumstances,  are  the  rates  of  direct  labor,  direct  materials,  other  direct  costs  and 
applicable  kidirect  costs  always  the  same  as  those  for  the  original  charges?  (Mark  one  line  for  each 
circumstance,  and  for  each  "No"  arrswer,  explan  on  a  continuation  sheet  how  the  credrt  differ?  frr.r»^ 
the  original  charge.) 


Ci»cun»taf>ea 


A.  Yea 


B.   Wo 


Z.  Wot  A^pUcjbte 


(a)  Transfers  to  other  jobs/contracts 

(b)  Unused  or  excess  materials  remaking 
upon  completion  of  contract 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASE  DS-1  (REV  2/96) 
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Iteni 
No. 


3.1.0 


3.2.0 


3.2.1 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PISUC  LAW  100-679 


PART  111  -  DIRECT  V^  INDIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


hem  description 


Criteria  for  Determininq  How  Costs  are  Charged  to  Federal  Contracts  Or  Simiar  Cost  Objectives. 
DescrSie  on  a  continuation  sheet  your  criteria  for  determining  when  costs  incurred  for  the  same 
purpose,  in  like  ctrcumstances.  are  treated  either  as  direct  costs  only  or  as  indirect  costs  only  with 
respect  to  final  cost  objectives. 

Treatment  of  Costs  of  Specified  Functions.  Elements  of  Cost,  or  Transactions.   (For  each  of  the 
functions,  dements  of  cost  or  transactions  listed  in  Items  3.2.1,  3.2.2.  and  3.2.3,  enter  one  of  the 
Codes  A  through  F.  or  Y,  to  indicate  how  the  item  is  treated.   Enter  Code  Z  in  those  lines  that  are  not 
applicable  to  you.  Also,  specify  the  name(s)  of  the  indirect  pooUs)  (as  listed  in  4.1.0.  4.2.0  and 
4.3.0)  for  each  function,  element  of  cost,  or  transaction  coded  E  or  F.  If  Code  E.  Sometimes 
direct/Sometimes  indirect,  is  used,  explain  on  a  continuation  sheet  the  circumstances  under  which 
both  direct  and  indirect  allocations  are  made.) 


Treatment  Code 


A.  Direct  material 

B.  Direct  labor 

C.  Direct  material  and  labor 

D.  Other  direct  costs 


Functions.  Elements  of  Cost, 
or  Transactions  Related  to 
Direct  Material 


E.  Sometimes  direct/Sometimes  indirect 

F.  Indirect  only 
Y.   Other(s)1/ 

Z.   Not  applicable 


Treatment 
Code 


Name  of  PooKs) 


(a) 
(b) 
fc) 
(d) 
(e) 

(f) 

(g) 

(h) 


Cash  Discounts  on  Purchases 

Freight  in 

Income  from  Sale  of  Scrap 

Income  from  Sale  of  Salvage 

bicoming  Material  Inspection 
(receiving) 

Inventory  adjustment 

Purchasing 

Trade  Discounts,  Refunds, 
Rebates,  and  Allowances 
on  Purchases 


1/  Describe  on  a  Continuation  Sheet. 
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:ofi  AccruNTNC  stand.' rds  board 

OlSCtOSL-RE  STATEMEN- 
REGUIHEO  BY  PUBUC  LAW  100-679 


PART  III  -  DIRECT  VS.  INDIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


Item 
No. 


3.2.2 


hern  description 


Functions.  Elements  of  Cost, 
or  Transactions  Related  to 


Direct  Labor 

(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 

(h) 
(i) 

(k) 

m 


Treatment 
Code 


Name  of  Pooi(s) 


Incentive  Compensation 

Holiday  Differential  (Priemhim  Pay) 

Vacation  Pay 

Overtime  Premium  Pay 

Shift  Premium  Pay 

Pension  Costs 

Post  Retirement  Benefits  Other 
Than  Pensions 

Health  Insurance 

Life  Insurance 

Other  Deferred  Compensation  \l 

Training 

Sick  Leave 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-1  (REV  2/96) 


111-1 


FORM  CASB  DS-1  (REV  2/96) 


111-2 


UMI 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


PART  m  -  DIRECT  VS.  INDIRECT  Cf".AS 


NAME  OF  REPORTING  UNIT 


Hem 
No. 


3.2.3 


heni  description 


inmctions.  Bements  of  Cost, 
or  Transactions  -  Miscellaneous 


Treatment 
Code 


Name  of  PooKs) 


COST  ACCOUNTMG  STANDARDS  BOARD 

DISCLOSURE  STATBMBfT 

REQUBIB)  BY  PUBUC  LAW  100679 


(a)  Design  Engineering  (in-house) 

(b)  Drafting  (in-house) 

(c)  Computer  Operations  (in-house) 

(d)  Contract  Administration 

|e)  Subcontract  Administration  Costs 

(f)  Freight  Out  (finished  product) 

(g)  Line  (or  production)  inspection 
(hi  Packaging  and  Preservation 

19  Preproduction  Costs  and  Start-up  Costs 

(j)  Departmental  Supervision 

(k)  Professional  Services  (consultant  fees) 

Q)  Purchased  Labor  of  Direct  Nature 
(on  premises) 

(m)  Purchased  Labor  of  Direct  Nature 
(off  premises) 

(n)  Rearrangement  Costs 

'  (o)  Rework  Costs 

(p)  Royalti'es 

Uit  Scrap  Work 

(r)  Special  Test  Equipment 

(s)  Special  Tooling 

(t)  Warranty  Costs 

(u)  Rental  Costs 

(v)  Travel  and  Subsistence 

Iw)  Employee  Severance  Pay 

(x)  Security  Guards 


Item 
No. 


PART  iV  -  MORECT  COSTS 


NAME  OF  REPOirrVIC  UNTT 


kam  dascriptkn 


Part  IV  Insliucthins 

For  ItM  purpose  of  tMs  part,  kidrect  costs  haw*  been  dnridod  into  thra*  categories:   Q)  manufacturing. 
and  comparable  kNfrect  costs.  |i)  general  and  administrative  (G&A)  expenses,  and  |S)  service  cemer 
■¥l  *xp«is*  pool  costs,  as  defined  in  hem  4.3.0.  The  term  'overheed.'  as  used  in  thb  part,  refers  only  to  the 
first  category  irf  indrect  costs. 


4.1.0 


4.3.0. 


The  folowing  ABocation  Base  Codes  are  provided  for  use  in  connectfc»i  wMh  items  4.1 .0,  4.2.0  end 


A.  Sales 

B.  Cost  of  sales 

C.  Total  Cost  biput  (direct  material, 
dkect  labor,  other  dvect  costs 
and  appScafale  overfiead) 

D.  Vsiue-added  cost  input  (total  cost 
input  less  dvect  material  end 
subcontract  costs) 

E.  Total  cost  incurred  (total  cost 
kiput  phis  G&A  expenses) 

F.  Prime  cost  (direct  material,  dkect 
labor  and  other  direct  cost) 

G.  Processing  or  conversion  cost 
(dkect  labor  end  applicable 
overhead) 


Overhead  Pools.   List  al  the  ovohead  pools,  i.e.,  pools  of  kwfirect  costs,  other  than  general  and  administrativa 
(G&A)  expwises,  thst  are  aflocated  to  final  cost  objectives  without  any  irrtennecEate  A>cstiorts.   A  segment  or 
bosifWfff  int  may  have  only  a  single  pool  encompassing  al  of  its  overtiead  costs  or  aftematively  ft  may  have 
sevartf  pools  such  as  manufacturing  overhead,  onspneering  overhead,  material  hantSng  overhead,  etc    For  each 
pool  Ested  kKlicate  the  base  used  for  allocalirtg  such  pooled  expertses  to  Federal  tunUacts  or  simaar  cost 
objectives.  Also,  for  each  of  the  pools  iraScate  (a)  the  major  functions,  activrties,  and  elements  of  cost  induded. 
■id  (b)  the  md(e  up  (rf  the  allocation  base.  Use  a  contkiuation  sheet  if  addWonal  space  b  required. 

AAocation 
Base  Code 

1.  ' 


H. 

Directlabor  doOars 

L 

Direct  labor  horn 

J. 

Madifaiehom 

K. 

Usage 

L 

Unit  of  production 

M. 

Direct  material  cost 

N. 

Total  payrol  dolars  (direct 

endmtfrect  employees) 

0. 

Headcomt  or  number  of  employees 

(direct  and  mcSrect  employees) 

P. 

Square  feet 

V. 

Other(s),  or  more  than  one  basis 

(DescrtM  on  a  continuation  sheet.) 

z. 

Pool  not  Bpp&cabte 

(•}  Major  functions,  activities, 

elements  of  cost  ktduded: 


M  Description/Make  up  of  the 

aflocation  base: 


FORM  CASE  DS-1  (REV  2/96) 


III -3 


UMI 


FORM  CASB  DS-1  (REV  2/96) 


IV-1 


7636     Federal  Register  /  Vol.  61,  No.  40  /  Wednesday.  February  28,  1996  /  Rules  and  Regulations 


COST  MXOUItfTOIG  STANDARDS  BOARD 

DISCLOSURE  STATBMEN1 

REQUIRED  BY  PUBUC  LAW  10(^679 


■tcin 
No. 


4.1.0 


PART  IV  -  INDIRECT  COSTS 


NAME  or  REPORTING  UNIT 


hem  description 


Continued. 


4.2.0 


Aflocation 
Base  Code 


to) 


Major  functions,  activities,  and 
elements  of  cost  included: 


J 


Description/Make  up  of  the 
allocation  base: 


General  and  Administrative  (G&A)  Expense  PooHs).  Select  among  the  three  categories  of  pools  below 
that  describe(s)  the  manner  in  which  G&A  expenses  are  allocated.   For  each  category  of  pool(s) 
selected  indicate  the  base(s)  used  for  allocating  such  pooled  expenses  to  Federal  contracts  or  similar 
cost  objectives.  Also,  for  each  category  of  pool(s)  selected,  indicate  (a)  the  major  functions,    . 
activities,  and  elements  of  cost  included,  and  (b)  the  make  up  of  the  allocation  base(s).  For  example, 
if  direct  labor  doDars  are  used,  are  fringe  benefits  included?  If  a  total  cost  input  base  is  used,  is  the 
imputed  cost  of  capitd  included?   Use  a  continuation  sheet  if  additional  space  is  required. 


Single  Pool  ContaininQ  G&A  Expenses  Only 


(a)         Major  functions,  activities,  and 
elements  of  cost  included: 


Allocation 
Base  Code 


(b)         Description/Make  up  of  the  allocation  base: 


FORM  CASB  DS-1  (REV  2/961 


IV -2 
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Kern 
No. 


4.2.0 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


PART  IV  -  INDIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


hem  description 


Corrtinued. 

Sinde  Pool  Containino  Both  G&A  and  Non-G&A  Expenses 


to)  Marjor  functions,  activities,  and 

dements  of  cost  induded: 


(b)         Description/Make  up  of  the  allocation  base: 


Soecid  AHocstions 
1.  


to)         Major  functions,  activities,  and 
dements  of  cost  kiduded: 


fb)         Description/Make  up  of  the  allocation  base: 


to)         Major  functions,  activities,  and 
dements  of  cost  included: 


(b)         Descripti'on/Make  up  of  the  dlocation  base: 


Allocation 
Base  Code 


Allocation 
Base  Code 


UMI 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100^79 


No. 


4.3.0 


PART  IV  -  INDin«XT  COSTS 


NAME  OF  REPORTING  UNIT 


hem  description 


Sefviee  Center  and  Expense  Pool  AHocation  Bases. 


Swiee 
admMstntive 
indirect  cusls  that  • 


ara  departments  or  other  functioiul  ints  which  perform  specific  technical  and/or 
priiiiaiiY  for  the  beneUt  of  other  units  within  ■  reporting  unit.   Expense  pools  are  pools  of 
slocated  piiinaiily  to  ottier  units  within  a  reporting  unit.  Examples  of  servica  centers  are 
,  reproduction  services  wni  communications  services.  Examples  of  expense  pools  are  use 


Category  Code 


and  occupancy  poob  and  fringe  benefit  pools. 


Genaraly,  costs  incurred  by  such  camen  or  poob  are,  or  can  lie,  charged  or  allocated  (i)  partialy  to 
spadfic  finil  cost  obfactives  as  direcrt  costs  stmI  partialy  to  other  indirect  cost  poob  (such  as  a  maruifacturing 
ovariiaad  pod)  for  siteequam  reallocation  to  several  final  cost  objectives,  referred  to  herein  as  Category  'A', 
and  Ci)  only  to  several  other  imfirect  cost  poob  (such  as  a  manufacturing  overhead  pool,  anginaering  overl>aad 
pool  and  G&A  expense  pool)  for  subsequent  realocation  to  several  final  cost  objectives,  referred  to  lierein  as 
Category  'B'. 

Rate  Code 

Soma  service  earners  or  expense  poob  may  use  predetermined  biflkig  or  costing  rates  to  charge  or 
■locate  the  costs  (Rate  Code  A)  whae  others  may  ctiarge  or  aBocate  on  an  actual  basb  (ftate  Code  B). 

List  al  the  servica  canters  and  expense  poob  and  emer  in  colunrfi  (1)  Cade  A  or  B  to  iraficate  the 

category  of  pod.   Enter  in  Column  (2)  one  of  the  ABocation  Base  Codes  A  throui^  P,  or  Y.  Ested  on  Page ,  to 

Mteata  tha  base  used  for  charging  or  alocating  service  cemer  or  expense  pod  costs.  Enter  in  Column  (3)  Rate 
Coda  A  or  B  to  dasoBia  the  costing  method  used.  Abo,  for  each  of  the  centers  and  poob  indicate  (a)  the  m^or 
functions,  acthrities,  and  elements  of  cost  included,  and  (b)  the  make  up  of  the  alocation  base.  Use  a    ■ 
continualion  sheet  if  adtftiorui  space  a  required. 

ABoca- 

Category  Base  Rate 
Service  Center  or  Code     Coda  Code 

Expense  Pool  (11  (2)        (3) 

'  1. 


COST  ACCOUIfTWG  STANDARDS  BOARD 

DISCLOSURE  STATEMBVT 

REQUIRED  BY  PUBLIC  LAW  100-679 


PART  IV    MDRECT  COSTS 


NAME  OF  REPORTMG  UNTT 


Item 
No. 


4.4.0 


(a) 


M 


Maior  functions,  activities, 
and  elements  of  cost  included: 


DescriptionyMake  up  of  the  allocation  base: 


4.5.0 


M  Major  functions,  activities. 

and  elements  of  cost  included: 


M  DesoiptionVMake  up  of  tha  alocation  base: 


Item  description 


Treatmwt  of  Variances  from  Actual  Cost  (Underabsorption  or  Overabsorptionl.   Wttera  predetermined  bBrtg  or 
costing  rates  ara  used  to  charge  costs  of  servica  canters  and  expense  poob  to  Federal  conuacti  or  other  indirect 
cost  poob  (Rata  Coda  A  in  Cokann  (3)  of  Hem  4.3.0),  variances  from  actual  costs  are:   (Mark  the  appropriate 
fcie{s)  and  if  mora  than  one  b  marked,  axpiaki  on  a  contkaialion  sheet.) 


B. 
Y. 

Z. 


Prorated  to  users  on  the  basb  of  dtarges  made,  at  least  once  armualy 
AB  diarged  or  crecfited  to  irtcfirect  cost  pool(s)  at  least  orKe  arMualy 
Otherjs)   1/ 
Service  center  b  not  appBcaUe  to  reporting  int 


Application  of  Overhead  and  G&A  Rates  to  Specified  Transactions  or  Costs. 

Thb  item  b  cfirected  to  ascertaining  your  practice  in  special  situatians  where,  in  Eeu  of 
estabSshmg  a  separate  indirect  cost  pod.  aflocatian  b  made  from  an  established  overhead  or  G&A  pool  at  a  rate 
other  than  the  normal  fdl  rate  for  that  pod.  ki  the  case  of  such  a  spedal  aBocation.  the  terms  less  than  full 
rate*  or  'more  than  ful  rate'  shouU  be  used  to  describe  the  practice.    The  terms  do  noj  apply  to  situations 
wtiere,  as  in  some  cases  of  off-site  activities,  etc.  a  separate  indvect  cost  pod  artd  base  are  used  and  the  rate 
for  such  activities  b  tower  than  the  'in-house'  rate. 

For  each  of  tha  transactioru  or  costs  Ested  below,  enter  one  of  the  foflowing  codes  to 
■vScate  your  indirect  cost  allocation  practice  with  respect  to  that  transaction  or  cost.   K  Code  A,  fufl  rate,  is 
errtered.  Uentify  on  a  continuatian  sheet  the  pod(s)  reported  under  items  4.1.0.  4.2.0.  and  4.3.0.  which  are 
^ipCcable.   if  Codes  B  or  C.  less  than  or  more  than  the  fufl  rate,  b  entered,  describe  on  a  continuation  sheet  the 
major  types  of  expenses  that  are  covered  by  such  a  rate. 

Rate  Code 

A.  Fufl  rate  C.   Spedal  allocation  at  more  than  fuB  rate 

B.  Spedd  eUocation  at  less  than  fdl  rate-  D.   No  overhead  or  G&A  b  appCed 

Z.  Transaction  or  cost  b  not  applicable  to  reporting  int 


Transaction  or  Cost  to  Which 
Indirect  Costs  May  be  AHocated 

(a)  Subcontract  costs 

(b)  Purchased  Labor 

(c)  Govemment-fumished  materiab 

(d)  Sdf-constnicted  depreciable  assets 

(e)  Labor  on  kistafiation  of  assets 

(f)  Off-site  work 

(g)  biterorganizationd  transfers  out 

Pi)  interorganizationd  traruf  ers  ki  (Abo  kvficate  on  a 

continuation  sheet  the  basb  used  by  you  as  transferee 
to  diarge  the  cost  or  price  of  interogranizationd 
transfers  to  Federd  contracts  or  sknflar  cost 
objectives.   If  the  charge  b  based  on  cost,  ncficate 
whether  the  transferor's  G&A  expenses  are  induded.) 

fi)  Other  transactions  or  costs  (Errter  Code  B  or  C  on  thb 

Ene  if  ttiere  are  other  transactxms  or  costs  to  which 
eitfier  less  tfian  fuB  rate  or  more  than  ful  rate  b 
appGed.   List  such  transactions  or  costs  on  a 
continuation  sheet,  and  for  each  describe  ttie  major 
types  of  expenses  covered  t>y  such  a  rate.  If  there 
are  no  ottier  such  transactkms  or  costs,  enter  code  Z.) 

1/  Describe  on  a  Continuation  Sheet. 


Rate 

Code 


FORIM  CASS  DS-1  (REV  2/96) 


iV-4 


FORM  CASB  DS-1  (REV  2/96) 
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COST  ACCOUIfTING  STANDARDS  BOARD 

DISCtXISURE  STATEMENT 

REQUIRB)  BY  PUBUC  LAW  100-679 


PART  IV  -  INDIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


hein 
No. 


4.6.0 


4.7.0 


Hem  description 


hMtenendent  Research  and  Devdooment  (IR&D)  and  Bid  and  Proposal  (B&PK  Costs.  Definitions  of  and 
requvements  for  the  dDocation  of  IR&D  and  B&P  costs  are  contained  in  48  CFR  9904.420.  The  fuH 
rate  of  tf  diocabie  manufacturing,  engineering,  and/or  other  overhead  is  applied  to  IR&D  and  B&P 
costs  as  if  IR&D  aid  B&P  projects  were  under  contract,  and  the  'burdened'  IR&D  and  B&P  costs  are: 
(Mark  appropriate  line<s).) 

A.         Aflocated  to  Federal  contracts  or  simBar  cost  objectives  by  means  of  a 

composite  pool  with  G&A  expenses. 


B. 
C. 
Y. 


Allocated  to  Federal  contracts  or  simiar  cost  objectives  by  means  of  a 
separate  pool. 

Transferred  to  the  corporate  or  home  office  level  for  reaDocation  to  the 
t>enefrting  segments. 

Other    1/ 

Not  applicable 


COST  ACCOUNnNG  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


PART  V  -  DB^SOATION  AND 

CAPTTAUZATION  PRACTICES 


NAME  OF  REPORTING  UNTT 


Item 
No. 


Cost  of  Capital  Committed  to  Facilrties.   In  accordance  with  instructions  for  Form  CASB-CMF. 
undistributed  facSities  capital  items  are  allocated  to  overhead  and  G&A  expense  pools:   (Marie  one.) 

A.         On  a  basis  identical  to  that  used  to  absorb  the  actual  depreciation  or 

j         amortization  from  these  facilities;  'land  is  assigned  in  the  same  manner  as  the 
I  faci'rties  to  which  it  relates. 


B. 


On  a  basts  not  identical  to  that  used  to  absorb  the  actual  depreciation  or 
amortization  from  these  faciities.  (Describe  on  a  continuation  sheet  the 
difference  for  each  step  of  the  allocati'on  process.) 

By  the  'alternative  allocation  process'  described  in  instructions  for  Form 
CASB-CMF. 

Not  applicable. 


5.1.0 


Hem  description 


Part  V  Instructions 

Where  a  home  office  either  establishes  practices  or  procedures  for  the  types  of  costs 
covered  in  this  Part  or  incurs  and  then  allocates  these  costs  to  its  segments,  the  home  office  may 
complete  this  Part  to  be  included  in  the  ^bmission  by  the  segment  as  indicated  on  page  (i)  4.. 
General  Instructions. 

DepreciatJno  Tangible  Assets  for  Govemment  Contract  Costing.  (For  each  of  the  asset  categories 

listed  on  Page ,  enter  a  code  from  A  through  H  in  Cokimn  (1)  descrbing  the  method  of 

depreciation  (Code  F  for  assets  that  are  expensed);  a  code  from  A  through  C  in  Column  (2)  describing 
the  basis  for  determining  useful  life;  a  code  from  A  through  C  in  Column  (3)  describing  how 
depreciation  methods  or  use  charges  are  appfied  to  property  tmits;  and  a  Code  A.  B  or  C  in  Colurrvi 
(4)  indicating  whether  or  r>ot  residual  value  is  deducted  from  the  total  cost  of  depreciable  assets. 
Enter  Code  Y  in  each  column  of  an  asset  category  where  another  or  more  than  one  method  applies. 
Enter  Code  Z  in  Column  (1)  only,  if  an  asset  category  is  not  applicable.) 


1/  DescrSie  on  a  Continuation  Sheet. 


Column  (1  t-Oeofedation  Method  Code 

A.  Strais^Line 

B.  Declining  balanca 

C.  Sum-of-the  years  digits 

D.  Machine  hours 

E.  Unit  of  production 

F.  Expensed  at  acquisition 

G.  Usecharga 

H.   Method  of  depredation  used  under  the 
appGcable  Internal  Revenue  Procedures 
Y.  Other  or  more  than  one  method  1/ 
Z.  Asset  category  is  not  app&cabie 


Column  13t-Prooertv  Units  Code 

A.  Individual  units  are  accounted  for 
separately 

B.  Applied  to  groups  of  assets  with  similar 
service  Eves 

C.  Applied  to  groups  of  assets  with  varying 
service  Eves 

Y.  Other  or  mora  than  one  method  XI 


B. 
C. 


Colunrwi  (ZMJseful  LHe  Code 

Replacement  experience  adjusted  by 

expected  changes  in  periods  of 

usefulness 

Term  of  Lease 

Estimated  on  the  basis  of  Asset 

Guidefines  under  Internal  Revenue 

Procedures 

Other,  or  more  than  one  method    1/ 


Column  [4}-Residual  Value  Code 

A.  Residual  value  is  estimated  and 
deducted 

B.  Residual  value  is  covered  by  the 
depredation  method  (e.g.,  deduiing 
balance) 

C.  Residual  value  is  estimated  but  not 
deducted  in  •ccordance  whh  the 
provisions  of  48  CFR  9904.409    1  / 

Y.  Other  or  more  than  one  method    1  / 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-1  (REV  2/96) 


IV -6 


FORM  CASB  DS-1  (REV  2/96) 


V-  1 
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COST  ACCOUNTING  STANDARDS  BOARD 
*      DISCLOSURE  STATEMENT 
BEQUmED  BY  PUBUC  LAW  10(K€79 


PART  V  -  DEPRECIATION  AND 

CAPITALIZATION  PRACTICES 


NAME  OF  REPORTING  UNIT 


No. 


5.1.0 


hem  description 


5.2.0 


Asset  Cateoorv 

(a) 

Land  improvements 

(b) 

Buiding 

(c) 

Bulding  improvements 

(d) 

Leasehold  improvements 

lei 

Machinery  and  equipment 

(f) 

Furniture  and  fixtures 

(g) 

Automobaes  and  trucks 

(h) 

Data  processktg  equipment 

l» 

Programming/reprogramming  costs 

(i) 

Patterns  and  dies 

(k) 

Tools 

0) 

Other  depreciable  asset  categories 

(Enter  Code  Y  on  this  line  if  other 

asset  categories  arc  used  and 

enumerate  on  a  continuation  sheet 

each  such  asset  category  and  the 

applicable  codes.   Otherwise  enter 

Code  Z.) 

Depreciation  Usefid  Property  Resklual 

Method  Life  Units  Value 

Code  Code  Code  Code 

m  121  131             141 


Deoreciation  Practices  for  Costing.  Financial  Accounting,  and  Income  Tax.  Are  depreciation  practices 
the  same  for  costing  Federal  contracts  as  for  fnancial  accounting  and  income  tax?  (Mark  either  (A) 
or  (B)  on  each  line  under  Financial  Accounting  and  Income  Tax.  Not-for-profit  organizations  need  not 
complete  this  item.) 


Financial  Accounting 

(a)  Methods 

(b)  Useful  lives 
(el         Property  units 

(d)  Residual  values 

Income  Tax 

(e)  Methods 

(f)  Useful  lives 

■  (g)         Property  units 
Oil        Residual  values 


A.  Yes 


B.    No 


A.  Yes 


B.    No 


FORM  CASE  DS-1  (REV  2/96) 
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hem 
No. 


5.3.0 


5.4.0 


5.5.0 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100^79 


PART  V  -  DEPRECIATION  AND 

CAPITALIZATION  PRACTICES 


NAME  OF  REPORTING  UNIT 


hem  description 


FuHv  Deoreciated  Assets,   b  a  usage  charge  for  fuBy  depreciated  assets  charged  to  Federal  contracts? 


(Mark  one.) 

A. 

B. 
Z. 


Yes   1/ 

No 

Not  applicable 


Treatment  of  Gains  and  Losses  on  Disposition  of  Depreciable  Prooertv.  Gains  and  losses  are:   (Mark 
the  appropriate  line(s)  and  if  more  than  one  is  marked,  explain  on  a  continuation  sheet.) 


A. 

B. 

C. 
Y. 

Z. 


Credhed  or  charged  currently  to  the  same  overhead  or  G&A  pools  to  which  the 
depreciation  of  the  assets  was  charged 

Taken  into  conskJeration  n  the  depreciation  cost  t>asis  of  the  new  items. 
where  trade-in  is  nvolved 

Not  accounted  for  separately,  but  reflected  in  the  depreciation  reserve  account 

Otheris)    II 

Not  applicable 


Caoit^ization  or  Exoens'inq  of  Soecrfied  Costs.   (Mark  one  line  on  each  item  to  indicate  your  practices 
regarding  capitalization  or  expensing  of  specified  costs  ktcurred  ki  connection  with  capital  assets.   H 
the  same  specified  cost  is  sometimes  expensed  and  sometimes  capitalized,  mark  both  lines  and 
describe  on  a  continuation  sheet  the  circumstances  when  each  nrtethod  is  used.) 


Cost 


A.   Expensed 


B.  Caoitarged 


(a)  Freight-in 

(b)  Sales  taxes 

(c)  Excise  taxes 

(d)  Architect-engineer  fees 

(e)  Overhauls  (extraordinary  repairs) 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-1  (REV  2/96) 


V-3 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRB)  BY  PUBLIC  LAW  100-679 


Heni 
No. 


5.6.0 


5.7.0 


P^RT  V  -  DEPRECIATION  AND 

CAPTTAUZATION  PRACTICES 


NAME  OF  REPORTING  UNIT 


hem  description 


Criteria  for  Caohaigation.   Enter  (a)  Ihe  mhimum  dollar  amount  of  acquisition  cost  or  expenditures  for 
addition,  alteration  and  improvement  of  depreciable  assets  capitalized,  and  (b)  the  minimum  number 
of  expected  life  yevs  of  capitaTized  assets. 

If  more  than  one  dollar  amount  or  number  applies,  show  the  information  for  the  majority  of 
your  depreciable  assets,  and  enumerate  on  a  continuation  sheet  the  dollar  amounts  and/or 
number  of  years  for  each  category  or  subcategory  of  assets  involved  which  differ  from  those 
for  the  majority  of  assets. 

(a)    Minimum  dollar  amount  capitalized    


(b)    Minimum  service  life  years 


Group  or  Mass  Purchase.  Are  group  or  mass  purchases  (original  complement)  of  low  cost  equipment, 
which  individually  are  less  than  the  caprtaitzation  amount  indicated  above,  capitaTized?  (Marie  one.  If 
Yes  is  marked,  provide  the  minL^ium  aggregate  dollar  amount  capitalized.) 


Yes 


Minimum  aggregate  dollar  amount  capitalized 


B. 


No 


FORM  CASS  DS-1  (REV  2/96) 
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Item 
No. 


6.1.0 


6.1.1 


6.1.2 


6.1.3 


6.1.4 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


PART  VI  -  OTHER  COSTS  AND  CREDITS 


NAME  OF  REPORTING  UNTT 


hem  description 


Part  VI  Instmctions 

Where  a  home  office  either  establishes  practices  or  procedures  for  the  types  of  costs  covered 
in  this  Part  or  incurs  and  then  allocates  these  costs  to  its  segments,  the  home  office  may  complete 
this  Pvt  to  be  Induded  in  the  submission  by  the  segment  as  indicated  on  page  (ii)  4.,  General 
Instructions. 

Method  of  Charoinq  and  Crediting  Vacation.  Holidav.  and  Sick  Pay.  (Mark  the  appropriate  line(s)  in 
each  column  of  Hems  6.1.1.  6.1.2.  6.1.3  and  6.1.4  to  indicate  the  method  used  to  charge,  or  credit 
aiy  urujsed  or  unpaid  vacation,  holiday,  or  sick  pay.  If  more  than  one  method  is  marked,  explain  on  a 
continuation  sheet.) 

Salaried 


Charges  for  Vacation  Pay 


A.  When  Accrued  (earned) 

B.  '    When  Taken 
Y.  Otherls)   2/ 

Charges  for  Holiday  Pay 

A.  When  Accrued  (earned) 

B.  When  Taken 
^  Y.         Otherts)  2/ 

Charges  for  Skk  Pay 

A.  When  Accrued  (eamed) 

B.  When  Taken 
Y.  Other(s)   2/ 

Credits  for  Unused  or  Unpaid 
Vacation.  Holiday,  or  Sick  Pay 

A.  Credited  to  Accounts  Originally 
charged  at  Least  Once  AnnuaOy 

B.  Credited  to  Indirect  Cost  Pools 
at  Least  Once  Annually 

C.  Carried  Over  to  Future  Cost 
Accounting  Periods  2/ 

Y.  Other(s)   27 

2.  Not  Applicable 


Houriy 
(1) 


Non- 
exempt  XI 
(2) 


Exempt  1./ 
(3) 


1/ 


2/ 


For  the  defnition  of  Non-exempt  and  Exempt  salaries,  see  the  Fair  Labor  Standards  Act.  29 

U.S.C.  206. 

Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-1  (REV  2/96) 
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No. 


6.2.0 


6.3.0 


6.4.0 


COST  ACCOimnNG  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


PART  VI  -  OTHER  COST  r  AND  CREDITS 


NAME  OF  REPORTING  UNIT 


hem  description 


SuDoleinental  Unemolovment  (Extended  Layoff)  Benefit  Ptans.  Costs  of  such  plans  are  charged  to 
Fedefal  contracts:   (Mark  the  appropriate  line(s)  and  if  more  than  one  b  marked,  explain  on  a 
continuatkm  sheet.) 


A. 
B. 
C. 
D. 
Y. 
Z. 


When  actual  payments  are  made  directly  to  employees 

When  accrued  (book  accrual  or  funds  set  askle  but  no  trust  fund  involved) 

When  contnlHJtions  are  made  to  a  nonforfeitable  trust  fund 

Not  charged 

Other(s)   1/ 

Not  applicable 


Severance  Pav  and  Early  Retirement.   Costs  of  normal  turnover  severance  pay  and  eariy  retirement 
hcentive  plans,  as  defined  in  FAR  31.2  or  other  pertinent  proojrement  regulations,  which  are  charged 
directly  or  indirectly  to  Federal  contracts,  are  based  on:  (Mark  the  appropriate  Ihe(s)  and  if  more  than 
one  is  marked,  explaki  on  a  continuation  sheet.) 


A. 

B. 
C. 
Y. 

Z. 


Actual  payments  made 

Accrued  amounts  on  the  basis  of  past  experience 

Not  charged 

Other(s)    1/ 

Not  applicable 


Incidental  Receipts.   (Mark  the  appropriate  line(s)  to  indicate  the  method  used  to  account  for 
incidental  or  miscellaneous  receipts,  such  as  revenues  from  renting  real  and  personal  property  or 
selling  servKes.  when  related  costs  have  been  allocated  to  Federal  contracts.   If  more  than  one  is 
marked,  explain  on  a  continuation  sheet.) 

A.  The  entire  amount  of  the  receipt  is  credited  to  the  same  indirect  cost  pools  to 

which  related  costs  have  been  charged 


B. 


C. 

Y. 

Z. 


Where  the  amount  of  the  receipt  ndudes  an  allowance  for  profit,  the  cost- 
related  part  of  the  receipt  is  credited  to  the  same  indirect  cost  pools  to  which 
related  costs  have  been  charged:  the  profits  are  credited  to  Other 
(Miscellaneous)  Income 

The  entire  amount  of  the  receipt  is  credited  directly  to  Other  (Miscellaneous) 
Income 

Other(s)    1/ 

Not  applicable 


y  Describe  on  a  Continuation  Sheet. 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100679 


hem 
No. 


6.5.0 


PART  VI  -  OTHER  COSTS  AND  CREDITS 


NAME  OF  REPORTING  UNIT 


hem  description 


Proceeds  from  Employee  Welfare  Activities.  Employee  welfare  activities  indude  aO  of  those  activities 
set  forth  ki  FAR  31.2  .  (Mark  the  appropriate  Inels)  to  indicate  the  practice  followed  in  accounting  for 
the  proceeds  from  such  activities.   If  more  than  one  is  marked,  explaki  on  a  contimiation  sheet.) 

A.   Proceeds  are  turned  over  to  an  employee-welfare  organization  or  fund;  such 

'  proceeds  are  reduced  by  alt  applicable  costs  such  as  depreciation,  heat,  light 
and  power 


B. 
C. 

D. 
Y. 

Z. 


Same  as  above,  except  the  proceeds  are  not  reduced  by  all  applicable  costs 

Proceeds  are  credited  at  least  once  annually  to  the  appropriate  cost  pools  to 
which  costs  have  been  charged 

Proceeds  are  credited  to  Other  (Miscellaneous)  Income 

Otiier(s)   1/ 

Not  applicable 


1/  Descn'be  on  a  Continuation  Sheet. 


FORM  CASB  DS-1  (REV  2/96) 


UMI 


VI -2 


FORM  CASB  DS-1  (REV  2/96) 


VI -3 
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No. 


7.1.0 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 
>    REQUIRED  BY  PUBUC  LAW  10a«79 


PART  Vn  -  DEFERRED  COiMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORTING  UNIT 


hem  description 


I  Part  VII  Instructions 

This  part  covers  the  measurement  and  assignment  of  costs  for  employee  pensiorts,  post 
retirement  bencfiti  other  than  pensions  (including  post  retirement  health  benefits),  certain  ottter  types 
of  deferred  compensation,  and  insurance.   Some  organizations  may  incur  all  of  these  costs  at  the 
corporate  or  home  office  level,  while  others  may  incur  them  at  subordinate  organizational  levels.  StSi 
others  may  incur  a  portion  of  these  costs  at  the  corporate  level  and  the  balance  at  subordinate 
organizational  levels. 

Where  the  segment  (reporting  unit)  does  not  directly  incur  such  costs,  the  segment  should,  on 
a  continuation  sheet,  identify  the  organizational  entity  that  incurs  and  records  such  costs,  and  should 
require  ttiat  errtity  to  complete  the  applicable  portions  of  this  Part  VII.  Each  such  entity  is  to  fully 
disclose  ttte  methods  and  techniques  used  to  measure,  assign,  and  allocate  such  costs  to  the 
segmentts)  performing  Federal  contracts  or  simiar  cost  objectives.   Necessary  explanations  required 
to  achieve  that  objective  should  be  provided  by  the  entity  on  a  continuation  sheet. 

Where  a  home  office  either  establishes  practices  or  procedures  for  the  types  of  costs 
covered  in  this  Part  VII  or  incurs  and  then  allocates  those  costs  to  its  segments,  the  home  office  may 
complete  this  Part  to  be  included  in  the  submission  by  the  segment  as  indicated  on  page  (i)  4., 
General  Instructions. 

Pension  Plans  with  Costs  Charged  to  Federal  Contracts.   Identify  the  types  and  numt)er  of  pension 
plans  whose  costs  are  charged  to  Federal  contracts  or  simiar  cost  objectives:   (Mark  applicable  liiie(s) 
and  enter  number  of  plans.) 

Number  of 
Plans 


Type  of  Pension  Plan 
DeFined-Contribution  Plan  (Other  than  ESOPs  (see  7.5.0)) 


1. 
2. 


Non-Qualrfied 
Qualified 


B. 


Defined-Benefit  Plan 

1 .  Non-Qualified 

a.  Costs  are  measured  and  assigned  on  accrual  basis 

b.  Costs  are  measured  and  assigned  on  cash 
(pay-as-you-go)  basis 

2.  Qualified 

a.  Trusteed  (Subject  to  ERISA's  minimum  funding  requirements) 

b.  Fully-insured  plan  (Exempt  from  ERISA's  minimum  funding 
requirements)  treated  as  a  defsred-contribution  plan 

c.  Collectively  bargained  plan  treated  as  a  defined- 
I  contribution  plan 

Other   1/ 


Not  Applicable  (Proceed  to  Item  7.2.0) 


1/  Describe  on  a  Continuation  Sheet. 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  10O«79 


hem 
No. 


7.1.1 


7.1.2 


7.1.3 


PART  vn  -  DEFERRED  COMPENSATION 
AND  INSURAT^CE  COST 


NAME  OF  REPORTING  UNIT 


hem  description 


General  Plan  Information.   On  a  continuatian  shaal  for  each  plan  identified  in  iteni  7.1 .0,  provide  ttta  folowing 
infomiation: 


A. 

B. 

C. 
D. 


The  plan  name 

The  Empioyar  Identification  NumlMr  (EM)  of  ttie  plan  sponsor 


reported  on  IRS  Fomi  5500,  H 


The  plan  number  as  reported  on  RS  Fonn  5500.  if  any 
b  there  a  finding  agency  estabEshed  for  ttM  plan? 

E.  hvficata  where  costs  are  acaanulated: 
(1)  HomaOffica 

12)  Segment 

F.  If  the  plan  provides  supplemental  benefits  to  any  ottier  plan,  identify  the  othw  plan(s). 

Defined-ContriMition  Ptan(s)  and  Certain  Defined-Benelit  Plans  treated  as  Defined-ContributJon  Plans.  Whtfe 
numerous  plans  are  Ested  urMier  7.1.0JV.,  7.1.0.B.2J>.,  or  7.I.O.B.2.C.,  for  those  plaru  which  represwn  the 
largest  doBar  amounts  of  costs  charged  to  Federal  contracts,  or  stmiar  cost  objectives,  describe  on  a  contswatian 
sheet  the  l>8Sts  for  tlie  contribution  (including  treatment  of  dhridends.  credits,  and  forfettures)  required  for  each 
fiscal  year.   (If  there  are  not  more  than  three  plans,  provide  information  for  aB  the  plans.   If  there  are  ntore  th«) 
three  plans,  information  should  be  provided  for  those  plans  that  in  the  aggregate  account  for  at  least  80  percmt 
of  those  defined-contribution  plan  costs  aUocable  to  this  segment  or  business  unit.) 


Z. 


Not  applicable.  (Proceed  to  Hem  7.1.3) 


Defined-Benefit  Plan(s).   Where  numerous  plans  are  Ested  under  7.I.O.B.  (excluding  certain  definod-benefit  plans 
treated  as  defined-contribution  plans  reported  under  7.1.0.B.2J>.  and  7.1.0.BJZ.C.),  for  those  plans  nhich 
represent  the  largest  dollar  amounts  of  costs  charged  to  Federal  contracts,  provide  the  information  requested 
below  on  a  continuation  sheet.   (If  there  are  not  more  than  three  plans,  provide  information  f or  afl  the  piaru.    H 
there  are  more  ttian  three  plans,  information  should  be  provided  for  those  plans  that  in  the  aggregate  account  for 
at  least  80  percent  of  those  defined-t>enef>t  plan  costs  aflocaUe  to  this  segment  or  business  unit.): 

A.  Actuarial  Cost  Method.   Identify  the  actuariai  cost  method  used,  indudirtg  the  cost  method(s) 
used  to  value  andllary  benefits,  for  each  plan.   Include  the  method  used  to  determine  the 
actuarial  value  of  assets.  Also,  if  appEcabie.  indude  whether  normal  cost  is  developed  as  a  level 
doBar  amoum  or  as  a  level  percent  of  salary.   For  plans  Ested  under  7.1.0.B.1J)..  enter  'pay-as- 
you-go'. 

B.  Actuarial  Assumptions.   Descrtie  the  events  or  concfitions  for  which  significant  actuarial 
assumptions  are  made  for  each  plan.   Do  rwt  indude  the  avrent  numeric  values  of  the 
assumptions,  but  provide  a  description  of  the  basis  used  for  determining  these  numeric  values. 
Also,  describe  the  criteria  used  to  evaluate  the  validity  of  an  actuarial  assumption.   For  plans 
Ested  under  7.1 .0.6.1  Ji.,  emer  'not  appGcable*. 

C  Marfcet  Value  of  Funding  Agency  Assets.  Indicate  if  aB  assets  of  the  funding  agency  are  valued 

on  the  basis  of  a  readily  determinable  market  prica.  ^If  yes,  indicate  the  basis  for  the  market 
value.   If  rto,  describe  how  the  market  values  are  determined  for  those  assets  that  do  not  have  a 
readily  determinable  market  price.   For  plans  fisted  wider  7.1  .O.B.I  J>.,  enter  'not  appTicable'. 

D.  Basis  for  Cost  Computation.   Indicate  whether  the  cost  for  the  segmem  a  determined  as: 


1. 

2. 


An  aBocsted  portion  of  the  total  pension  plan  cost. 

A  separately  computed  pension  cost  for  one  or  more  segments.   If  so,  identify  tWesv 

segments. 

Not  applicable,  proceed  to  hem  7.2.0. 


UMI 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STAIOAENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


PART  Vn  -  DEFERRED  COMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORDNG  UNIT 


No. 


7.2.0 


7.2.1 


iteni  description 


Pual-fetirement  Benefits  (PRBs)  Other  ttian  Pensions  (IndudinQ  post-retirement  heahti  care  benefits) 
Charoed  to  Federal  Contiacts.   Identify  the  accounting  method  used  to  determine  the  costs  and  the 
number  off  PRB  plans  whose  costs  are  charged  to  Federal  contracts  or  simiar  cost  objectives.   Where 
retiree  benefits  are  provided  as  an  integral  part  of  an  employee  group  insurance  plan  that  covers 
active  employees,  report  that  plan  under  7.3.0.  (Mark  applicable  llne(s)  and  enter  number  of  plans.) 


■  M«eio  J  U—d  to  Petemiine  Cort»  Wumbf  of  Ptotw 

A.  Accrual  Accounting  

B.  Cash  (pay-as-you-go)  Accounting 

C.  Purchased  Insurance  from  unrelated  Insurer  

D.  Purchased  Insurance  from  Captive  Insurer  

E.  Self-Insurance  (induding  insurance 

obtained  through  Captive  Insurer)  

F.  Terminal  Funding  

Y.         Other  ±1  

Z.  Not  Appllcabie  (Proceed  to  Hem  7.3.0) 

General  PRB  Plan  Information.   On  a  continuation  sheet  for  each  plan  identified  in  item  7.2.0.  provide 
the  following  information  grouped  by  method  used  to  determme  costs: 

A.  The  plan  name 

B.  The  Employer  Identification  Number  (EIN)  of  the  plan  sponsor  as  reported  on  IRS  Form 
5500.  if  my 

C         The  plan  number  as  reported  on  IRS  Form  5500,  if  any 

D.  Is  there  a  funding  agency  or  funded  reserve  established  for  the  plan? 

E.  Indicate  where  costs  are  accumulated: 

(1)  Home  Office 

(2)  Segment 

F.  Are  benefits  provided  pursuant  to  a  written  plan  or  an  established  practice?  If 
estaUished  practice,  briefly  descnlM. 

G.  If  this  PRB  plan  is  listed  under  7.2.O.C..  7.2.O.D..  or  7.2.O.E..  indicate  whether  the 
plan  is  operated  as  an  employee  group  insurance  program.  If  this  PRB  plan  is  listed 
under  7.2.0.Y^.  indicate  whether  the  plan  is  operated  as  a  group  insurance  program. 

If  the  plan  b  operated  as  an  employee  group  insurance  program,  report  this  plan  under 
7.3.0.  and  7.3.1 .,  as  appropriate.   If  no.  report  the  plan  under  7J2.2. 


1/  Describe  on  a  Continuation  Sheet. 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


Item 
No. 


7.2.2 


PART  vn  -  DEFERRED  COMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORTING  UNIT 


hem  description 


PRB  Plan(s).  Where  numerous  plans  are  listed  under  7.2.0.  for  those  plans  which  represent  the 
largest  dollar  amounts  of  costs  charged  to  Federal  contracts,  or  other  simiar  cost  objectives,  provide 
the  information  bdow  on  a  continuation  sheet.   (H  there  are  not  more  than  three  pl^is,  provide 
information  for  all  the  plans.   If  there  are  more  than  three  plans,  information  should  be  provided  for 
those  plans  that  in  the  aggregate  account  for  at  least  80  percent  of  those  PftB  costs  allocable  to  this 
segment  or  business  unit.) 

A.  Actuarial  Cost  Method.  Identify  the  actuarial  cost  method  used  for  each  plan  or  each 

benefit  as  appropriate.    Include  the  method  used  to  determine  the  actuarial  value  of 
assets.   Identify  the  amortization  methods  and  periods  used,  if  any.   For  plans  listed 
under  7.2.O.B..  enter  'cash  accounting'.   For  plans  Hsted  under  7.2.O.F.,  enter 
"terminal  funding'  and  identify  the  amortization  methods  and  periods  used,  if  any. 


B. 


Actuarial  Assumptions.   Descrilw  the  events  or  conditions  for  which  significant 
actuarial  assumptions  are  made  for  each  plan.   Do  not  include  the  current  numeric 
values  of  the  assumptions,  but  provide  a  description  of  the  basis  used  for  determining 
these  numeric  values.   Also,  describe  the  criteria  used  to  evaluate  the  validity  of  an 
actuarial  assumption.    For  plans  under  7.2.0.0.  or  7.2.O.F..  enter  'not  applicable". 

Funding.   Provide  the  following  information  on  the  funding  practice  for  the  costs  of  the 
plan:  (For  plans  under  7.2.O.B.  or  7.2.O.F.,  enter  "not  appl'icabie" .) 

1 .  Describe  the  criteria  for  or  practice  of  funding  the  measured  and  assigned  cost: 
e.g..  full  funding  of  the  accrual,  hjnding  is  made  pursuant  to  VEBA  or  401(h) 
rules. 

2.  Briefly  describe  the  funding  arrangement. 

3.  Are  all  assets  valued  on  the  basis  of  a  readOy  determinable  rrurlcet  price?   If 
yes,  indicate  the  basis  used  for  the  market  value.   H  no.  descnlje  how  the 
market  value  is  determined  for  those  assets  that  are  not  valued  on  the  basis  of 
a  readily  determinable  market  price. 

Basis  for  Cost  Computation.    Indicate  whether  the  cost  for  the  segment  is  determined 
as: 


1 .  An  allocated  portion  of  the  total  PRB  plan  cost 

2.  A  separately  computed  PRB  cost  for  one  or  more  segments, 
those  segments. 


ff  so,  Wentify 


E. 


Forfertabilitv.    Does  each  participant  have  a  non-forfeitable  contractual  right  to  their 
benefit  or  account  balance?   H  no.  explain. 

Not  applicable,  proceed  to  item  7.3.0. 


I 
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7.3.0 


7J.1 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100^79 


PART  Vn  -  DB^RRB>  COMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORTING  UNIT 


ttem  description 


Emnlovee  Group  Insurance  Charoed  to  Federal  Contracts  of  Swniar  Cost  Objectives.  Does  your 
organization  provide  group  insurance  coverage  to  its  employees?  (Includes  coverage  for  Cfe,  hospital, 
surgicd,  medical,  disabiity.  accident,  and  simlar  plans  for  both  active  and  retired  employees,  even  if 
the  coverage  was  previously  described  in  7.2.0.) 

A.         Yes  (Complete  Item  7.3.1) 


No  (Proceed  to  hem  7.4.0) 


Employee  Group  Insurance  Programs.  For  each  program  that  covers  a  category  of  insured  risk  (e.g.. 
nfe.  hospital,  surgical,  medical,  disabiity.  accident,  and  simiar  programs  for  both  active  and  retired 
employees),  provide  the  information  below  on  a  continuation  sheet,  using  the  codes  described  below: 
(If  ifiere  are  not  more  than  three  policies  or  self-insurance  plans  that  comprise  tfie  program,  provide 
information  for  all  the  policies  and  seH-insurance  plans.  H  thiere  are  moie  that  three  policies  or  self- 
insurance  plans,  information  should  be  provided  for  those  poficies  and  self -insurance  plans  that  in  the 
aggregate  account  for  at  least  80  percent  of  the  costs  aHocabie  to  this  segment  or  business  unit  for 
the  program  ttiat  covers  each  category  of  insured  risic  identified.) 


Description  of  Employee  Group  Insurance  Program: 


PoScy  or  Solf- 


Indude* 
Retirees 
P) 

Purchassd 

Insuranps 

Ratinfl 

Basis 

(4) 

SeH-4nsursnca 

Crmt                  Cost 
Accumulation           Basis 
(1)                      UJ 

Prqieeted 

Average 

Loss 

insuranos 
Adminisfratiw* 

(6» 

Column  (1)  • 

-  Cost  Accumulation 

Enter  Code  A.  B.  or  Y,  as  appropriate. 

A.  Costs  are  accumulated  at  the  Home  Office. 

B.  Costs  are  accumulated  at  Segment 
Y.         Other    1/ 

I  Column  (2)  -  Cost  Basis 

Enter  code  A,  B,  C,  or  Y.  as  appropriate. 

A.  Purchased  Insurance  from  unrelated  third  party 

B.  Self-insurance 

C.  Purchased  insurance  from  a  captive  insurer 
Y.  Otiier    1/ 


1/ 


Describe  on  a  Continuation  Sheet. 
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COST  ACCOUNTMG  STANDARDS  BOARD 

DISCLOSURE  STATBMBVT 

REQURED  BY  PUBUC  LAW  100-679 


Kam 
No. 


7.3.1 


PART  VI  •  D^ERRED  C0MPBISAT10N 
AND  NSURANCC  COST 


NAME  OF  REPORTMG  UNIT 


Item  dssoriptian 


CiMllilMMd. 

Column  (31  -  Indudes  Retirees 
Enter  coda  A.  B.  C,  or  Y,  as  appropriate. 

A.  No.  does  not  include  benefits  for  retirees. 

B.  Yes.  PIW  benefits  for  retirees  tfia*  are  a  part  of  a  poicy  or  coverage  for  both  active  m^iloyees 
.  arKi  retirees  are  reported  hare  Instead  of  7.2.0. 

C.  Yes.  PRB  benefits  for  retirees  an  a  part  of  e  PKB  plan  previously  reported  mS«  7.2.0 
Y.  Otfier    1/ 

Column  (4)  -  Purchased  ln«urai>ce  Ratinq  Basis 
For  each  plan  Ested  emer  code  A.  B.  C,  Y.  or  Z,  es  appropriate. 

A.  Retrospective  Rating  (also  caled  experience  rating  plan  or  retention  plai). 

B.  Manuiily  Rated  , 

C.  Community  Itated 

Y.  Other,  or  more  than  one  type  J/ 

Z.  Not  eppGcabIc 

Cdumn  (S)  -  Projected  Average  Loss 

For  each  self-insured  group  plan,  or  ttte  self-insured  portion  of  purchased  insuraitce.  wrter  coda  A,  B,  C, 
Y.  or  Z.  as  appropriate. 

A.  Self-insurance  costs  represent  ttte  prcjectod  average  loss  for  the  period  estimated  on  the  t>3sis 

of  the  cost  of  comparable  purdtased  insurance. 
-   B.  Setf-insurance  costs  are  based  on  the  contractor's  experience,  relevant  industry  experimce.  avl 

anticipated  condhioru  in  accordance  with  accepted  actuviai  princ^ies. 

C.  Actual  payments  are  considered  to  represem  the  projected  average  loss  for  the  pwiod. 
Y.  Other,  or  more  than  one  method  J/ 

Z.  Not  appGcable 

Column  (6)  -  Insurance  Adrriinistration  Expenses 

For  each  self-insured  youp  plan,  or  tfte  self-insured  portion  of  purchased  insurance,  witv  code  A,  B,  C, 

D.  Y.  or  Z.  as  appropriate,  to  indicate  how  administrative  costs  ve  treated. 


A. 
B. 

C. 

D. 

Y. 

Z. 


Separately  identified  and  accumulated  in  indfaect  cost  pooi(s|. 

Separately  identified,  accumulated,  end  aflocated  to  cost  objectives  either  at  the  sc^nem  wid/or 

home  office  level  (DescrOM  alocation  method  on  a  Continuation  SheetJ. 

Not  separately  identified,  but  included  in  irafirect  cost  pool|s|.    (DescriM  pool(s)  on  a 

Continuation  Sheet) 

Incurred  by  an  insurance  carrier  or  ttiird  party   (Describe  acovnulation  and  allocation  process  on 

a  Continuation  Sheet). 

Otfter    V 

Not  appGcable 


XI  Describe  on  a  Continuation  Sheet. 
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COST  ACCOUirrniG  standards  board 

DISCLOSURE  STATEMEFfT 
REQUIRED  BY  PUBLIC  LAW  100^79 


Heni 
No. 


7.4.0 


7.4.1 


7*4.2 


PART  Vn  -  DEFERRB)  COMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORTING  UNTT 


hem  description 


Deferred  Comoensation.  as  defined  in  CAS  9904.415.   Does  your  organization  award  deferred 
compensation,  other  than  ESOPs.  which  is  charged  to  Federal  corttracts  or  simiar  cost  objectives? 
(Mark  one.) 


A. 
B. 


Yes  (Complete  hem  7.4.1.) 
No  ^Proceed  to  hem  7.5.0.) 


General  Plan  Information.   On  a  continuation  sheet  for  all  deferred  compensation  plans,  as  defined  by 
CAS  9904.415,  provide  the  following  information: 


B. 


The  plan  name 

The  Employer  Identification  Number  (EIN)  of  the  plan  sponsor  as  reported  on  IRS  Form 
5500.  if  any  » 


C^         The  plan  number  as  reported  on  IRS  Form  5500.  if  any 

D.  indicate  where  costs  are  accumulated: 

(1)  Home  office 

(2)  Segment 

.  E.  Are  benefits  provided  pursuant  to  a  written  plan  or  an  established  practice?   H 

established  practice,  briefly  describe  . 

Deferred  Compensation  Plans.  Where  numerous  plans  are  listed  under  7.4.1.  for  those  plans  which 
represent  the  largest  dollar  amounts  of  costs  charged  to  Federal  contracts,  or  other  simSar  cost 
objectives,  provide  the  information  below  on  a  continuation  sheet  (If  there  are  not  more  than  three 
plans,  provide  Information  for  all  the  plans.  If  there  are  more  than  three  plans,  information  should  be 
provided  for  those  plans  that  in  the  aggregate  account  for  at  least  80%  of  these  deferred 
compensation  costs  allocable  to  this  segment  or  business  unit): 

A.  Description  of  Plan. 

1.  Stock  Options 

2L  Stock  Appreciation  Rights 

3.  Cash  Incentive 

4v  Other  (explain) 


B. 


Method  of  Charging  Costs  to  Federal  Contracts  or  Simiar  Cost  Objectives. 


1. 
2L 

3l 


Costs  charged  when  accaied  and  the  accrual  is  fully  funded 

Costs  charged  when  accrued  and  the  accrual  is  partially  funded  or  not  funded 

Costs  charged  when  paid  to  employee  (pay-as-you-go) 

Other  (explain) 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


item 
No. 


7.5.0 


7.5.1 


PART  VII  -  DEFERRED  COMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORTING  UNIT 


Item  description 


Employee  Stock  Ownershio  Plans  (ESOPs).   Does  your  organization  make  contributions  to  fund  ESOPs 
that  are  charged  directiy  or  indirectiy  to  Federal  contracts  or  similar  cost  objectives?    {Mark  one) 

A.  Yes  (Proceed  to  Item  7.5.1) 

B.  No  (Proceed  to  Item  7.6.0) 

General  Plan  Information.     On  a  continuation  sheet,  for  all  ESOPs  provide  the  following  information: 

A.  The  plan  name 

B.  The  Employer  Identification  Number  (EIN)  of  the  plan  sponsor  as  reported  on  IRS  Form 
5500,  if  any 

C.  The  plan  number  as  reported  on  IRS  Form  5500,  if  any 

D.  Indicate  where  costs  are  accumulated: 

(1)  Home  office 

(2)  Segment 

E.  Are  benefits  provided  pursuant  to  a  written  plan  or  an  established  practice?   If 
established  practice,  briefly  describe. 

F.  Indicate  whether  the  ESOP  plan  is  a  defined-contribution  plan  subject  to  CAS 
9904.412.   (Answer  Yes  or  No). 

G.  Indicate  whether  the  ESOP  is  leveraged  or  nonleveraged. 

H.  Valuation  of  Stock  or  Non-Cash  Assets.    Are  the  plan  assets  valued  on  the  basis  of  a 

readily  determinable  market  price?  If  yes,  indicate  the  basis  for  the  market  value.  If 
no.  Indicate  how  the  market  value  is  determined  for  those  assets  that  do  not  have  a 
readily  determinable  market  price. 

L  Forfeitures  and  Dividends.   Describe  the  accounting  treatment  for  forfeitures  and 

dividends,  on  both  allocated  and  unallocated  shares,  in  the  measurement  of  ESOP 
costs  charged  directly  or  indirectly  to  Federal  contracts  or  similar  cost  objectives  for 
each  plan  identified. 

J-  Administrative  Costs.   Describe  how  the  costs  of  administration  of  each  plan  listed  are 

identified,  grouped,  and  accumulated. 
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Hem 
No. 


7.6.0 


7.6.1 


COST  ACCOUNTVIG  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  10(>«79 


PART  Vn  -  DEFERRED  COMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORTING  UNTT 


ttem  description 


Worfcer's  Compensation.  UabErtv.  and  Prpoertv  Insurance.  Does  your  organization  have  insurance 
coverage  regarding  worker's  compensation,  liabiity  and  property  insurance? 

A. Yes  (Complete  Kern  7.6.1.1 


B. 


No  (Proceed  to  Part  Vlli) 


Worker's  Compensation,  Liabiity  and  Property  Insurance  Coverage. 

For  each  Hne  of  nsurance  that  covers  a  category  of  insured  risk  (e.g.,  worker's  compensation, 
fire  and  simlar  peris,  automobie  liabiity  and  property  damage,  general  liabiity),  provkie  the 
information  below  on  a  continuation  sheet  usng  the  codes  described  bdow:  (K  there  are  not  more 
than  three  policies  or  self-insurance  plans  that  are  applk»ble  to  the  line  of  kisurance,  provkie 
information  for  al  the  policies  and  seH-insuraiKe  plans.  If  there  are  more  than  three  policies  or 
kisurance  plans,  kiformation  should  be  provkled  for  those  policies  and  self  insurance  plans  that  ki  the 
aggregate  account  for  at  least  80  percent  of  the  costs  allocable  to  this  segment  or  buskiess  unit  for 
each  Une  of  kisurance  klentified.) 

Description  of  Line  of  Insurance  Coverage: 


1  • 

Cost 
Accumulation 
111 

Coct 
Bans 

Ctwitna 
efOivHlefMia 
■nd  Earned 

Refunds 
C3» 

Self-lnMjranee 

PoGcyerScH- 

Protaeted 

Average 

Lobs 

141 

Inauranee 
Adminietraliwe 
Expeneee 

(2) 

151 

Column  (1)  -  Cost  Accumulation 
Enter  code  A,  B,  or  Y.  as  appropriate. 

A.  Costs  are  accumulated  at  the  Home  Office. 

B.  Costs  are  accumulated  at  Segment 
Y.  Other    V 

^  Column  (2)  -  Cost  Basis 

Enter  code  A,  B,  C,  or  Y.  as  appropriate. 

A.  I^Jrchased  Insurance  from  unrelated  third  party 

B.  Self-insurance 

C.  Purchased  Insurance  from  a  captive  kisurer 
Y.  Other      1/ 


1/  Describe  on  a  Continuation  Sheet. 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRB)  BY  PUBLIC  LAW  10(K679 


PART  vn  -  DB1BIRED  COMPENSATION 
AND  INSURANCE  COST 


NAME  OF  REPORTING  UNTT 


Item 
No. 


7.6.1 


Item  description 


Continued. 

Column  (3)  -  Crediting  of  Divkiends  and  Earned  Refunds 
For  each  Hne  of  coverage  listed,  enter  code  A.  B.  C.  D,  E.  Y.  or  Z,  as  appropriate. 

A.  CredKed  directly  or  ridirectiy  to  Federal  contracts  or  simiar  cost  obiectives  ki  the  year 
earned 

B.  '  Credited  directly  or  indirectly  to  Federal  contracts  or  simiar  cost  obiectives  ki  the  year 

received,  not  necessarily  ki  the  year  earned 

C.  Accrued  each  year,  as  applicable,  to  currently  reflect  the  net  annual  cost  of  the 
kisurance 

D.  Not  credited  or  refunded  to  the  contractor  but  retailed  by  the  carriers  as  reserves  n 
accordwce  with  48  CFR  9904.41 6-50(a)(1)(iv) 

E.  Manually  Rated  -  not  applkrable 
Y.  Other,  or  more  than  one  J./ 

Z.  Not  applicable 

Column  (4)  —  Projected  Average  Loss* 

For  each  self-insured  group  plan,  or  the  self-insured  portion  of  purchased  kisurance.  enter 
code  A,  B,  C.  Y.  or  Z.  as  appropriate. 

A.  Costs  that  represent  the  projected  average  loss  for  the  period  estimated  on  the  basis 
of  the  cost  of  comparable  purchased  insurance. 

B.  Costs  that  are  based  on  the  contractor's  experience,  relevant  kidustry  experience,  and 
anticipated  conditions  ki  accordance  witfi  generally  accepted  actuarial  principles  and 
practices. 

C.  The  actual  amount  of  losses  are  consklered  to  represent  the  projected  average  loss  for 
the  period. 

Y.  Other,  or  more  than  one  method.   V 

Z.  Not  applicable 

Column  (5)  —  Insurance  Admritstration  Expenses 

For  each  self-insured  group  plan,  or  the  self-insured  portion  of  purchased  kisurance.  enter 
code  A.  B,  C,  D,  Y,  or  Z.  as  appropriate,  to  kidicate  how  admkiistrative  costs  are  treated. 

A.  Separately  identified  and  accumulated  ki  kidirect  cost  pool(s). 

B.  Separately  identified,  accumulated,  and  allocated  to  cost  objectives  either  at  the 
segment  and/or  home  office  level  (Descnlie  allocation  method  on  a  Continuation 
Sheet). 

C.  Not  separately  identiTied.  but  kiduded  in  kidirect  cost  pool(s).   (Describe  pool(s)  on  a 
Continuati'on  Sheet). 

D.  Incurred  by  an  kisurance  carrier  or  third  party.   (Describe  accumulation  and  aBdCaOon 
process  on  a  Continuation  Sheet). 

Y.         Other  1/ 

Z.  Not  applk»t>le 


1/ 


Describe  on  a  Contkiuation  Sheet. 


UMI 


FORM  CASB  DS-1  (REV  2/96) 


VII -9 


FORM  CASB  DS-1  (REV  2/96) 


VII  -  10 
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COST  ACCOUNTING  STANDARDS  BOARD 

DtSCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100679 


PART  Vni  -  HOME  OFFICE  DCPENSES 


NAME  OF  REPORTING  UNO* 


Iteni 
No. 


Hem  description 


8.1.0 


I  Part  VIII  Instructions 

FOR  HOME  OFFICE.  AS  APPLICABLE  (Inchides  home  office  tvoe  ooerations  of  subsidiaries, 
joint  ventures.  Dortnershios.  etc.).  1/ 

This  part  should  be  completed  only  by  the  office  of  a  corporation  or  other  business  entity 
where  such  m\  office  b  responsible  for  administering  two  or  more  segments,  where  it  ^locates  its 
costs  to  such  segments  »id  where  at  least  one  of  the  segments  is  required  to  fie  Parts  I  through  VII 
of  the  Disclosure  Statement. 

Data  for  this  part  should  cover  the  reporting  unit's  (corporate  or  other  intermediate  level  home 
office's)  most  recently  completed  fiscal  year.   For  a  corporate  (home)  office,  such  data  should  cover 
the  entire  corporation.   For  a  intermediate  level  home  office,  they  should  cover  the  subordinate 
organizations  administered  by  that  group  ofTice. 

Organizational  Structure. 


8.2.0 


On  a  continusJlion  sheet  provide  the  following  information: 

1.  in  column  (1)  list  segments  and  other  intermediate  level  home  offices  reporting  to  this 
home  office, 

2.  hi  column  (2)  insert  'yes'  or  'no'  to  indicate  if  reporting  units  have  recorded  any 
CAS-covered  Government  Sales,  and 

3.  In  column  (3)  provide  the  percentage  of  annual  CAS-covered  Government  Sales  as  a 
Percentage  of  Total  Sales  (Govemment  and  Commercial),  if  appTicable.  as  follows: 

A.  Less  than  10% 

B.  10%-50% 

C.  51%-80% 

D.  81%-95% 

E.  Over  95% 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  10O«79 


PART  Vin  -  HOME  OFHCE  EXPENSES 


NAME  OF  REPORTING  UNIT 


Item 
No. 


8.3.0 


Item  description 


Other  Intel  iwedhrY  Hoiw  Offic* 
(1) 


CAS  Cowarad 
(2) 


Govwnfnsnt  Swss  ■■  s 
PefcenUoa  cf  Totol  Silftm 
13) 


Other  Appficable  Disclosure  Statement  Parts.   (Refer  to  page  (i)  4..  General  Instructions,  and  Parts  V. 
VI  and  VII  of  the  Disclosure  Statement.   Indicate  below  the  parts  that  the  reporting  unit  has 
completed  concurrently  with  Parts  I  and  VDI.) 


A. 

B. 
C. 

z. 


Part  V  -  Depreciation  and  Capitalization  Practices 
Part  VI  -  Other  Costs  and  Credits 
Part  VII  -  Deferred  Compensation  and  Insurance  Costs 
Not  Applicable 


1/  For  definition  of  home  office  see  48  CFR  9904.403. 


Expenses  or  Pools  of  Expenses  and  Methods  of  Allocation. 

For  classification  purposes,  three  methods  of  allocation,  defined  as  follows,  are  to  be  used: 

(i)  Directly  Allocated-those  expenses  that  are  charged  to  specific  corporate  segments  or 

other  intermediate  level  home  offices  based  on  a  specific  identification  of  costs 
,  incurred,  as  described  in  9904.403: 
(ii)  Homogeneous  Expense  Pools— those  individual  or  groups  of  expenses  which  are 

allocated  using  a  base  which  reflects  beneficial  or  causal  relationships,  as  described  in 

9904.403:  »id 
(iii)         Residual  Expense— the  remaining  expenses  which  are  allocated  to  all  segments  by 

means  of  a  base  representative  of  the  total  activity  of  such  segments. 

Allocation  Base  Codes 

A.  Sales 

B.  Cost  of  Sales 

C.  Total  Cost  Input  (Direct  Material,  Direct  Labor.  Other  Direct  Costs,  and  Applicable 
Overhead) 

D.  -    Total  Cost  Incurred  (Total  Cost  Input  Plus  G&A  Expenses) 

E.  Prime  Cost  (Direct  Material,  Direct  Labor,  and  Other  Direct  Costs 

F.  Three  factor  fomiula  (CAS  9904.403-50(c)) 

G.  Processing  or  Conversion  Cost  (Direct  Labor  and  Applicable  Overhead) 
H.  Direct  Labor  Dollars 

i.  Direct  Labor  Hours 

.  J.  Machine  Hours 
K.      -    Usage 

L.  Unit  of  Production 

M.  Direct  Material  Cost 

N.  Total  Payroll  Dollars  (Direct  and  Indirect  Employees) 

O.  Headcount  or  Number  of  employees  (Direct  and  Indirect  Employees) 

P.  Square  Feet 

Q.  Value  Added 

Y.  Other,  or  More  than  One  Basis   V 

(On  a  continuation  sheet,  under  each  of  the  headings  8.3.1,  8.3.2.  and  8.3.3  enter  the  type 
of  expenses  or  the  name  of  the  expense  pool(s).   For  each  of  the  types  of  expense  or  expense  pools 
listed,  also  indicate  as  item  (a)  the  major  functions,  activities,  and  elements  of  cost  included.   In 
addition,  for  items  listed  under  8.3.2  and  8.3.3  enter  one  of  the  Allocation  Base  Codes  A  through  Q. 
or  Y.  to  indicate  the  basis  of  allocation  and  describe  as  item  (b)  the  make  up  of  the  base(s).   For 
example,  if  direct  labor  dollars  are  used,  are  ovetime  premiums,  fringe  benefits,  etc.  included?   For 
items  listed  under  8.3.2  and  8.3.3,  if  a  pool  is  not  allocated  to  all  reporting  units  listed  under  8.1 .0. 
then  list  those  reporting  units  either  receiving  or  not  receiving  an  allocation.   Also  identify  special 
allocations  of  residual  expenses  and/or  fixed  mangement  charges  (see  9904.403-40{c)(3)). 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-1  (REV  2/96) 


VIII  -  1 


FORM  CASB  DS-1  (REV  2796) 


Vlll  -  2 


UMI 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 


PART  Vin  -  HOME  OFHCE  EXPENSES 


NAME  OF  REPORTING  UNIT 


Itetn 
No. 


8.3.1 


8.3.2 


hem  description 


Type  of  Expenses  or  Name  of  Pool  of  Expenses 


Directtv  Allocated 


1. 


(a)         Major  functions,  activities,  and  elements  of  cost  include: 


2. 


(a)         Major  functions,  activities,  and  elements  of  cost  include: 


Homooeneous  Expense  Pools 


Allocation  Base  Code 


(a)         Major  functions,  activities,  and  elements  of  cost  include: 


(b)         Description/Make  up  of  the  allocation  base: 


(a)  Major  functions,  activities,  and  elements  of  cost  include: 


(b)         Description/Make  up  of  the  allocation  base: 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 


PART  Vni  -  HOME  OFRCk  EXPENSES 


NAME  OF  REPORTING  UNIT 


Kern 
No. 


8.3.3 


8.4.0 


Item  description 


Residual  Expenses 


Allocation  Base  Code 


(a)         Major  functions,  activities,  and  dements  of  cost  include: 


(b)         Description/Make  up  of  the  allocation  base: 


Transfer  of  Expenses.    H  there  are  normally  transfers  of  expenses  from  reporting  units  to  this  home 
office,  identify  on  a  continuation  sheet  the  classification  of  the  expense  and  the  name  of  the  reoorting 
unit  incurring  the  expense. 


FORM  CASE  DS-1  (REV  2/96) 


VIII  -  4 


UMI 


FORM  CASB  DS-1  (REV  2/96) 


VIII  -  3 


[FR  Doc.  96-4472  Filed  2-27-96;  8:45  am) 
BILUNG  CODE  3110-01-C 


UMI 


Wednesday 
February  28,  1996 


Part  V 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

Funding  Availability:  Housing 
Opportunities  for  Persons  with  AIDS; 
Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-4012-N-O1] 

Notice  of  Funding  Availability  for 
Housing  Opportunities  for  Persons 
WlthAjDS 

agency:  OfGce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTKM:  Notice  of  Funding  Availability 
(NOFA).  

SUMMARY:  This  Notice  announces  the 
availability  of  up  to  $17,100,000  in 
funds  to  be  allocated  by  competition  for 
housing  assistance  and  supportive 
services  under  the  Housing 
Opportimities  for  Persons  with  AIDS 
(HOPWA)  program.  The  funds  available 
under  this  NOFA  will  be  used  to  fund 
projects  for  low-income  persons  vwth 
HIV/ AIDS  and  their  famiUes  under  three 
categories  of  assistance:  (1)  Grants  for 
special  projects  of  national  significance 
which,  due  to  their  innovative  nature  or 
their  potential  for  replication,  are  likely 
to  serve  as  effective  models  in 
addressing  the  needs  of  eligible  persons; 
.  (2)  grants  for  special  projects  of  national 
significance — HIV  Multiple-Diagnoses 
Initiative;  and  (3)  grants  for  projects 
which  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services  for  eligible 
persons  in  areas  that  are  not  eligible  for 
HOPWA  formula  allocations. 

One  new  feature  of  this  notice  is  an 
initiative  to  assist  homeless  persons 
who  are  living  with  HIV/ AIDS  who  have 
chronic  alcohol  and/or  other  drug  abuse 
problems  and/or  serious  mental  illness. 
The  initiative  responds  to 
recommendations  expressed  during  the 
1995  White  House  Conference  on  HIV 
and  AIDS,  to  recommendations  to  HUD 


by  residents  and  providers  of  HIV/ AIDS 
housing,  and  to  recommendations  and  a 
survey  of  priority  unmet  needs  of 
homeless  providers  and  advocates  cited 
in  Priority:  Home!  The  Federal  Plan  to 
Break  the  Cycle  of  Homelessness,  issued 
by  the  Interagency  Council  on  the 
Homeless  in  March.  1994.  The  HIV 
Multiple-Diagnoses  Initiative  is  a 
collaborative  effort  between  HUD  and 
the  Department  of  Health  and  Human 
Services  to  establish,  evaluate  and 
disseminate  information  on  model 
programs  to  provide  the  integration  of 
health  care  and  other  supportive 
services  with  housing  assistance  for 
eligible  persons.  The  initiative  targets 
assistance  to  homeless  persons  who 
often  have  complex  needs  and  for  whom 
service  systems  are  often  least 
developed. 

HOPWA  assistance  announced  in  this 
notice  is  being  offered  in  conjunction 
with  related  assistance  being  aimoimced 
under  the  Special  Projects  of  National 
Significance  component  of  the  Ryan 
White  CARE  Act  under  Department  of 
Health  and  Human  Services  notices 
published  elsewhere  in  today's  Federal 
Register.  One  HHS  notice  provides  for 
grants  for  Special  Projects  of  National 
Significance,  including  grants  for  the 
development  and  evaluation  of      ' 
programs  for  the  integration  of  medical, 
substance  abuse,  and  mental  health 
services  in  residential  facilities  or  home 
health  care  agencies.  The  other  HHS 
notice  establishes  an  Evaluation 
Technical  Assistance  Center  which  will 
undertake  national  and  multi-site 
evaluations  of  the  Special  Projects  of 
National  Significance,  including  grants 
for  Housing  for  Homeless  Persons  with 
HIV/ AIDS  and  Substance  Abuse  and/or 
Mental  Illness.  In  addition,  the  Center 
will  provide  for  assessment  and 
technical  support  for  projects  selected 
under  this  initiative  for  HUD  projects    . 
that  request  program  development 
support. 


This  NOFA  contains  information 
concerning  eligible  applicants,  the 
funding  available,  the  application 
package,  its  processing,  and  selection  of 
applications. 

DATES:  Applications  for  HOPWA 
assistance  are  due  in  HUD  Headquarters 
by  midnight  Eastern  Time  on  May  21, 
1996.  Conditionally  selected  applicants 
will  be  notified  by  HUD  of  their 
selection  and  may  be  required  to  submit 
additional  information  within  two 
months  of  the  date  of  their  notification 
fi-om  HUD. 

FOR  A  COPY  OF  APPLICATION  PACKAGES 
CONTACT:  A  HUD  Field  Office  listed  in 
the  appendix  A  to  this  NOFA  for  the 
application  package  and  supplemental 
information,  which  may  include  a  video 
presentation.  Applications  for  CPD 
programs  are  also  available  by  calling 
the  Community  Connections 
information  center  at  1-800-998-9999 
or  by  internet  at  gopher:// 
amcom  .aspensy  s.  com :  75/1 1  /funding. 

ADDRESSES:  Completed  applications 
must  be  submitted  to  the  Office  of 
Commimity  Plaiming  and  Development, 
Processing  Control  Branch,  Room  7255, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410.  HUD  will  treat 
as  ineligible  for  consideration 
applications  that  are  received  after  the 
deadline.  A  copy  must  also  be  sent  to 
the  HUD  Field  Office  serving  the  area  in 
which  the  applicant's  project  is  located. 
A  list  of  field  offices  appears  at  the  end 
of  this  NOFA.  The  Department  will  not 
accept  any  application  which  is 
submitted  to  HUD  via  facsimile  (FAX) 
transmission. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  Field  Office  for  the  area  in  which 
the  proposed  project  is  located. 
Telephone  numbers  are  included  in  the 
list  of  Field  Offices  set  forth  in  the 
appendix  to  this  NOFA. 


Eligible  Applicants  and  Schedule  of  Competitions  in  1996 


Category 


EFigible  Applicants 


Approximate  funding 

Maximum  Award  Per 
Applicant 

Where  to  obtain  appli- 
cation packages 

Applications  due  to 
HUD  Headquarters  in 
Washington,  DC 

Applications  to  be  sent 
to 


Special  Projects  of  National  Sig- 
nificarK:e. 


States,  Local  Governments,  Non- 
profit Organizations. 


Projects  wtiich  are  part  of  Long-term  Com- 
prehensive Strategies  for  providing  housing 
and  related  services. 

States  and  Local  Governments  in  areas  that 
are  not  eligible  for  Formula  allocations. 


Special  Projects  of  National  Sig- 
nificance—HIV     Multiple-Diag- 
noses Initiative. 
States,  Local  Governments,  Non- 
profit Organizations. 
S17.1  million  (approximately  S7  million  reserved  for  SPNS-HIV  MDI) 
31,000,000  for  program  activities,  and  100.000  for  administrative  costs,  and,  if  applicat>le,  100,000  for  program  devel 

opment  support  of  SPNS-HIV  MDI  projects. 

Contact  the  area  HUD  CPD  Office  listed  in  Appendix  A,  for  the  application  package  and  supplemental  information, 

which  may  include  a  video  presentation,  or  call  the  Community  Connections  infomnation  center  at  1-800-998-9999. 

May  21 ,  1996  Midnight  Eastern  Time. 

Original  to  HUD  Headquarters  (Room  7255)  and  one  copy  to  the  area  HUD  Office  (CPD  office). 


UMI 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement. 
The  information  collertinn  "^quirements 
for  the  HOPWA  program  have  been 
approved  under  the  Paperwork 
Reduction  Act  by  the  Office  of 
Management  and  Budget  (OMB),  and 
have  been  assigned  OMB  control 
number  2506-0133  (exp.  2/28/97). 

I.  Purpose  and  Substantive  Description 

(a)  Pvupose.  The  funds  available 
under  this  NOFA  will  be  used  to  fund 
projects  for  low-income  persons  with 
HTV/AIDS  and  their  families  under  three 
categories  of  assistance:  (1)  Grants  for 
special  projects  of  national  significance 
which,  due  to  their  innovative  natiue  or 
their  potential  for  replication,  are  likely 
to  serve  as  effective  models  in 
addressing  the  needs  of  efigible  persons: 
(2)  grants  for  special  projects  of  national 
significance — HFV  Multiple-Diagnoses 
Initiative;  and  (3)  grants  for  projects 
which  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services  for  eligible 
persons  in  areas  that  are  not  eligible  for 
HOPWA  formula  allocations. 

(b)  Authority.  The  assistance  made 
available  under  this  NOFA  is  authorized 
by  the  AIDS  Housing  Opportunity  Act 
(42  U.S.C.  12901),  and  is  anticipated  to 
be  appropriated  by  the  HUD 
Appropriations  Act  of  1996.  The  annual 
FY  1996  appropriation  for  HUD  has  not 
yet  been  enacted.  However,  HUD  is 
pubUshing  this  notice  in  order  to  give 
potential  applicants  adequate  time  to 
prepare  applications.  The  estimate  of 
the  amoimt  of  funds  available  for  this 
program  is  based  on  the  level  of  funding 
available  for  FY  1995.  HUD  is  not  bound 
by  the  estimate  set  forth  in  this  notice. 
The  regulations  for  HOPWA  are  found 
at  24  CFR  part  574. 

(c)  EUgibility.  (1)  States,  units  of 
general  local  government,  and  nonprofit 
organizations  may  apply  for  grants  for 
special  projects  of  national  significance, 
including  grants  imder  the  HFV 
Multiple-Diagnoses  Initiative.  (2)  All 
states  and  units  of  general  local 
government  may  apply  for  grants  for 
projects  imder  the  Long-term  category  of 
grants,  except  for:  (A)  any  state  that  was 
eligible  to  receive  a  formula  award  in 
fiscal  year  1996;  and  (B)  any  unit  of 
general  local  government  that  was 
located  in  a  metropolitan  area  or  state 
that  was  eligible  to  receive  a  formula 
award  in  fiscal  year  1996,  see  appendix 
B.  Nonprofit  organizations  are  not 
eligible  to  apply  for  the  Long-term 
category  of  grants. 

(d)  Allocation  amounts.  Up  to 
$17,100,000  is  being  made  available  by 
this  NOFA.  The  Department  expects 
that  approximately  $7  million  will  be 


used  under  an  initiative  to  address  the 
needs  of  multiply-diagnosed  homeless 
persons  who  are  living  with  HIV/AIDS 
and  have  chronic  alcohol  and/or  other 
drug  abuse  problems  and/or  serious 
mental  illness.  Since  some  of  the 
appropriated  funds  are  to  be  derived 
from  the  recapture  of  prior  year 
obligations,  the  actual  amount  available 
may  be  less. 

'The  maximum  amount  that  an 
applicant  may  receive  is  $1,000,000  for 
program  activities,  and  applicants  may 
receive  up  to  an  additional  $100,000  for 
administrative  costs  (potentially 
$30,000  for  grantee  administrative  costs 
and  $70,000  for  project  sponsors' 
administrative  costs). 

The  notice  also  makes  available  up  to 
an  additional  $100,000  for  program 
development  support  under  the  HTV 
Multiple-Diagnoses  Initiative  for 
applicants  that  agree  to  participate  in  a 
HUD  and  HHS  process  and  outcome 
evaluation  and  dissemination 
component.  An  applicant  that  requests 
additional  funds  for  program 
development  support  will  use  such 
funds  to  participate  in  the  HHS 
Evaluation  Technical  Assistance  Center 
efforts  to  evaluate  project  performance 
and  disseminate  information  on  project 
outcomes.  Collaborative  efforts  will  be 
imdertaken  to  develop  effective 
interventions  for  the  targeted 
population,  to  share  information  and  to 
undertake  cross-site  evaluations  of 
related  HUD  and  HHS  projects. 

Creation  of  model  projects  and 
dissemination  of  information  under  the 
HTV  Multiple-Diagnoses  Initiative  will 
help  improve  the  systems  of  care  and 
continuum-of-care  initiatives  for  the 
targeted  population  in  other  localities 
and  nationally.  The  HUD  model  projects 
will  use  program  development  funds  in 
connection  with  the  HHS  Center,  for 
example  to  develop  and  implement 
project  evaluation  plans,  to  participate 
in  jointly-sponsored  HUD  and  HHS 
evaluation  meetings,  to  acquire 
technical  assistance  in  operating 
programs  and  evaluating  performance 
and  to  disseminate  information  on  their 
projects.  The  Departments  expect  that 
six  semiaimual  evaluation  meetings  will 
be  held  with  initiative  participants  over 
a  three  year  period. 

The  program  development  support 
activities  are  eligible  HOPWA  activities 
under  24  CFR  574.300  (b)(2)  as 
"Resource  identification  to  establish, 
coordinate  and  develop  housing 
assistance  resources  for  eligible  persons 
(including  conducting  preliminary- 
research  and  making  expenditures 
necessary  to  determine  the  feasibility  of 
specific  housing-related  initiatives)." 


HUD  reserves  the  right  to  fund  less 
than  the  full  amount  requested  in  any 
application  and  to  mrxiify  requests 
accordingly.  It  a  request  is  modified  by 
HUD,  the  conditionally  selected 
applicant  will  be  required  to  modify  its 
project  plans  and  application  to 
conform  to  the  terms  of  HUD  approval 
before  execution  of  a  grant  agreement. 

Funds  received  under  this 
competition  are  to  be  expended  within 
three  years  following  the  date  of  the 
signing  of  a  grant  agreement.  Any 
unobligated  funds  from  previous 
competitions  or  additional  funds  that 
may  become  available  as  a  result  of 
deobligations  or  recaptures  from 
previous  awards  may  also  be  used  to 
fund  applications  submitted  in  response 
to  this  NOFA. 

(e)  Program  goal.  Applicants  for 
HOPWA  assistance  under  this  NOFA 
should  emphasize  the  connection 
between  housing  assistance  and 
appropriate  supportive  services  in 
designing  their  programs.  As  stated  by 
the  National  Commission  on  AIDS  in 
Housing  and  the  HFV/ AIDS  Epidemic 
(issued  in  June  1992)  there  is 
"frequently  desperate  need  for  safe 
shelter  that  provides  not  only  protection 
and  comfort,  but  also  a  base  in  which 
and  from  which  to  receive  services,  care 
and  support." 

(f)  HIV  Multiple-Diagnoses  Initiative. 
This  notice  implements  an  initiative  for 
multiply-diagnosed  homeless  persons 
who  are  hving  with  HFV/ AIDS  and  have 
chronic  alcohol  and/or  other  drug  abuse 
problems  and/or  serious  mental  illness. 
Participants  in  the  1995  While  House 
Conference  on  HIV  and  AIDS  and  others 
recommended  that  collaborative  efforts 
be  made  by  the  Department  of  Housing 
and  Urban  Development  and  the 
Department  of  Health  and  Human 
Services  to  integrate  funding  streams  for 
projects  that  address  the  needs  of 
multiply-diagnosed  clients.  Participants 
noted  that  many  communities  lack 
resources  within  existing  programs  to 
assist  these  clients  who  are  often  among 
the  hardest-to-serve  population  of 
persons  living  v\-ith  HIV/ AIDS.  The 
survey  in  Priority:  Home!  found  that 
among  the  top  five  priority  areas 
consistently  identified  were  mental 
health  treatment  services  and  substance 
abuse  treatment  services.  The  report 
recommended  that  communities  be 
encotb-aged  to  "Effectively  target  mental 
health  and  housing  resources  to  the 
most  needy,  such  as  homeless  persons 
with  mental  illnesses  or  dual  diagnoses  " 
as  part  of  developing  more  integrated 
systems  of  housing  and  services.  The 
report  also  recommended  that  states  and 
communities  give  some  priority  in 
existing  and  new  funding  to  homeless 
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persons  with  AIDS,  including  providing 
health  care  and  other  supportive 
services. 

This  HUD-HHS  initiative  addresses 
the  need  for  model  programs  for 
multiply-diagnosed  clients  under  the 
Special  Projects  of  National  Significance 
components  of  the  HOPWA  program 
administered  by  HUD  and  the  Ryan 
White  CAKE  Act  programs  administered 
by  HHS.  This  notice  lists  elements  that 
both  Departments  seek  in  model 
projects  that  assist  this  targeted 
population.  Supplemental  information 
to  the  application  package  will  contain 
information  that  further  describes 
examples  of  model  efforts,  and  may 
include  a  video  presentation.  Among 
those  elements  are: 

•  Outreach  to  homeless  persons  who 
are  living  with  HIV/ AIDS  and  have 
chronic  alcohol  and/or  other  drug  abuse 
problems  and/or  serious  mental  illness; 

•  Client  needs  assessment  and 
monitoring; 

•  Transitional  supportive  housing; 

•  Permanent  supportive  bousing;  and 

•  Health  care  ana  other  supportive 
services  that  address  the  needs  of 
eUgible  homeless  persons  with  chronic 
alcohol  and/or  other  drug  abuse 
problems  and/or  serious  mental  illness; 

•  Safe  haven  residences  or  other 
housing  assistance  for  homeless  persons 
with  serious  mental  illness  that  have 
minimal  initial  demands  on  residents 
and  do  not  require  participation  in 
services.  It  is  hoped  and  anticipated  that 
residents,  in  time,  will  participate  in 
mental  health  programs  and/or 
substance  abuse  programs  and  move  to 
or  accept  transitional  or  other 
supportive  housing;  | 

•  Program  evaluation;  and 

•  Other  iimovative  features. 

The  elements  may  be  funded  under 
this  initiative  or  funded  in  part  under 
this  initiative  in  connection  with  efforts 
supported  from  other  federal,  state,  local 
or  private  soiu-ces,  including  health-care 
and  other  supportive  services  funded 
under  the  Ryan  White  CARE  Act.  Given 
the  limited  amount  of  housing 
assistance  funds  available  under  this 
program,  HUD  encourages  applicants  to 
fund  supportive  services  activities  from 
non-HOPWA  sources. 

Under  this  initiative,  the  targeting  of 
assistance  to  homeless  persons  means 
that  assistance  is  provided  to  persons 
who  are  sleeping  in  emergency  shelters 
(including  hotels  or  motels  used  as 
shelter  for  homeless  families),  other 
facilities  for  homeless  persons,  or  places 
not  meant  for  human  habitation,  such  as 
cars,  parks,  sidewalks,  or  abandoned 
buildings.  This  includes  persons  who 
ordinarily  live  in  such  places  but  are  in 
a  hospital  or  other  institution  on  a  short- 


term  basis  (short-term  is  considered  to 
be  30  consecutive  days  or  less).  In 
targeting  assistance.  HUD  expects  that 
only  an  incidental  percentage  of  clients 
who  are  not  homeless,  as  described 
above,  but  are  at  risk  of  homelessness 
will  be  assisted  under  this  initiative. 

Safe  havens  are  designed  to  provide 
persons  with  serious  mental  illness  who 
have  been  living  on  the  streets  with  a 
secure,  non-threatening,  non- 
institutional,  supportive  environment.  A 
safe  haven  proposal  should:  (1)  Propose 
to  serve  hard-to-serve  homeless  persons; 
(2)  provide  24-hour  residence;  (3) 
provide  private  or  semi-private 
accommodations;  (4)  provide, 
optionally,  for  the  common  use  of 
accessible  kitchen  facilities,  dining 
rooms,  and  bathrooms;  and  (5)  limit 
overnight  occupancy  to  no  more  than  25 
persons  in  any  one  structiu^.  HUD  will 
consider  appropriate  modifications  in 
applying  the  competition  rating  criteria 
to  safe  haven  proposals  to  ensure  that 
the  special  characteristics  of  safe  havens 
are  not  considered  less  competitive  than 
alternative  supportive  housing 
proposals. 

Model  projects  that  serve  multiply- 
diagnosed  homeless  persons  are  also 
included  in  a  notice  of  availability  of 
funds  that  was  issued  by  the  Health 
Resources  and  Services  Administration, 
Department  of  Health  and  Human 
Services,  for  the  award  of  cooperative 
agreements  as  Special  Projects  of 
National  Significance  under  the  Ryan 
White  CARE  Act.  Given  the  limited 
amount  of  housing  funds  available, 
applicants  who  propose  to  use  federal 
funds  for  supportive  services  only  and 
are  not  requesting  funds  for  housing 
assistance  are  encouraged  to  apply 
under  the  HHS  notice,  if  the  request  is 
consistent  with  the  assistance  available 
under  that  notice. 

HUD  reserves  the  right  to  select  lower 
rated  applications  if  necessary  to  ensure 
that  a  minimum  number  of  applications 
that  propose  model  HIV  multiple- 
diagnoses  projects  are  among 
conditionally  selected  applications.  The 
Department  estimates  that 
approximately  $7  million  will  be  used 
to  address  the  needs  of  this  targeted 
population.  This  expected  amount  will 
help  ensure  that  a  sufficient  number  of 
applications,  estimated  to  be  seven  to 
ten  projects,  are  selected  under  the 
initiative  in  order  to  provide  for  the 
operation  and  evaluation  of  a  variety  of 
model  programs  as  well  as  provide 
additional  resources  to  the  targeted 
difficult-to-serve  population.  HUD  also 
reserves  the  right  to  ensure  that  a  project 
that  is  applying  for  and  eligible  for 
selection  under  this  and  other  HUD  and 
HHS  competitions  is  not  awarded  funds 


that  dupUcate  activities.  HUD  reserves 
the  right  to  reduce  this  estimate  for  the 
HTV  Multiple-Diagnoses  Initiative  and 
reallocate  funds  to  the  other  categories 
of  assistance  if  an  insufficient  number  of 
approvable  appUcations  are  received  for 
this  initiative. 

n.  Application  Selection  Process 

(a)  Review.  AppUcations  will  be 
reviewed  to  ensure  that  they  meet  the 
following: 

(1)  Applicant  eligibility.  The  applicant 
and  project  sponsor(s),  if  any,  are 
eligible  to  apply  for  the  specific 
program; 

(2)  Eligible  population  to  be  served. 
The  persons  proposed  to  be  served  are 
eligible  persons; 

(3)  Eligible  activities.  The  proposed 
activities  are  eligible  for  assistance 
under  the  program;  and 

(4)  Other  requirements.  The  applicant 
is  currently  in  compliance  with  the 
federal  requirements  contained  in  24 
CFR  part  574,  subpart  G.  "Other  Federal 
Requirements." 

(b)  Competition.  Applications  under 
the  three  categories  of  grant  will  be 
rated  in  a  national  competition.  To  rate 
applications,  the  Department  may 
establish  a  panel  including  persons  not 
currently  employed  by  HUD  to  obtain 
outside  points  of  view,  including  views 
from  other  federal  agencies. 

(c)  Rating  of  Applications. 

(1)  Procedure.  Applications  will  be 
rated  based  on  the  criteria  listed  below. 
The  criteria  listed  in  paragraph  (2)  (A), 
(B),  (C),  and  (D)  are  common  for  all 
appUcations.  Paragraphs  (3),  (4)  and  (5) 
are  specific  for  the  category  of  assistance 
under  which  the  application  is  being 
submitted.  Ratings  will  be  made  with  a 
maximum  of  100  points  awarded.  After 
rating,  these  applications  will  be  placed 
in  the  rank  order  of  their  final  score  for 
selection. 

(2)  Common  Rating  Criteria. 
Applications  under  the  three  categories 
of  grant  v«ll  be  rated  on  the  following 
four  common  criteria  for  up  to  65 
points: 

(A)  Applicant  and  Project  Sponsor 
capacity  (20  points).  HUD  will  award  up 
to  20  points  based  on  the  ability  of  the 
applicant  and,  if  applicable,  any  project 
sponsor(s)  to  develop  and  operate  the 
proposed  program,  in  relation  to  which 
entity  is  carrying  out  an  activity.  With 
regard  to  both  the  applicant  and  the 
project  sponsor(s),  HUD  will  consider: 
(a)  past  experience  in  serving  persons 
with  HTV/ AIDS  and  their  families;  (b) 
past  experience  in  programs  similar  to 
those  proposed  in  the  application;  and 
(c)  experience  in  monitoring  and 
evaluating  program  performance  and 


disseminating  information  on  project 
outcomes. 

As  applicable,  the  rating  imder  this 
criterion  will  also  consider  prior 
performance  with  any  HUD- 
administered  programs,  timeliness  in 
implementing  HUD-administered 
programs,  including  any  serious, 
outstanding  audit  or  monitoring 
findings  that  directly  affect  the 
proposed  project. 

(B)  Need  for  the  project  in  the  area  to 
be  served  (15  points).  HUD  will  award 
up  to  15  points  based  on  the  extent  to 
which  the  need  for  the  project  in  the 
area  to  be  served  is  demonstrated  with 
ID  of  these  points  to  be  determined  by 
the  relative  niunbers  of  AIDS  cases  and 
per  capita  AIDS  incidence,  as  reported 
to  and  confirmed  by  the  Director  of  the 
Centers  for  Disease  Control  and 
Prevention  and  in  the  case  of  applicants 
under  the  HIV  Multiple-Diagnoses 
Initiative,  HUD  will  also  consider 
evidence  presented  on  the  unmet  needs 
of  the  targeted  population  of  persons 
who  are  honleless  and  Uving  with  HIV/ 
AIDS  who  experience  serious  mental 
illness  and/or  have  chronic  alcohol  and/ 
or  other  drug  abuse  problems. 

HUD  will  award  5  of  these  points 
under  this  criterion  to  the  highest  rated 
appUcation  for  each  category  in  each 
state  or,  for  projects  that  substantially 
propose  multiple-state  or  national 
service  areas,  one  nationally. 

(C)  Appropriateness  of  program 
activities:  housing,  supportive  services 
and  other  assistance  (20  points).  HUD 
will  award  up  to  20  points  based  on  the 
extent  to  which  a  plan  for  imdertaking 
and  managing  the  proposed  activities: 

(a)  describes  and  responds  to  the  need 
for  housing  and  related  supportive 
services  of  eUgible  persons  in  the 
conmumity;  or,  in  relation  to  technical 
assistance  activities  proposed  in  the 
application,  describes  and  responds  to 
the  technical  assistance  needs  of 
programs  which  provide  housing  and 
related  supportive  services  for  eligible 
persons; 

(b)  describes  how  activities  carried 
out  with  HOPWA  funds  and  other 
resources  will  provide  a  continuum  of 
housing  and  services  to  meet  the 
changing  needs  of  eligible  persons,  such 
as  the  linkage  of  housing  assistance  with 
health-care  and  other  supportive 
services  in  area  continuum  of  care 
efforts,  offers  a  personalized  response  to 
those  needs  which  maximizes 
opportunities  for  independent  Uving, 
and  in  the  case  of  a  family, 
accommodates  the  needs  of  families;  in 
the  case  of  a  safe  haven  proposal, 
describes  how  activities  carried  out  with 
HOPWA  funds  and  other  resources  will 
provide  for  the  stabilization  of  clients. 


the  availability  of  basic  services  in  the 
safe  haven,  and  linkage  to  other 
assistance; 

(c)  provides  for  monitoring  and  the 
evaluation  of  the  assistance  provided  to 
participants;  and 

(d)  in  relation  to  technical  assistance 
activities  proposed  in  the  application, 
provides  teclmical  assistance  related  to 
the  development  and  operation  of 
programs  and  the  capacity  of 
organizations  to  undertake  and  manage 
assistance  for  eUgible  persons;  and 

(D)  Extent  of  leveraged  public  and 
private  resources  for  (he  project  (10 
points).  HUD  will  award  up  to  10  points 
based  on  the  extent  to  which  resources 
from  other  pubUc  or  private  sources 
have  been  committed  to  support  the 
project  at  the  time  of  application.  In 
establishing  leveraging,  HUD  will  not 
consider  other  HOPWA-funded 
activities,  entitlement  benefits  inuring 
to  eligible  persons,  or  conditioned 
commitments  that  depend  on  future 
fund-raising  or  actions. 

(3)  Additional  Criterion  for  Special 
Projects  of  National  Significance  (35 
points).  Applications  for  special  projects 
of  national  significance  will  be  rated  on: 

(A)  Innovative  nature  of  the  proposal 
and  its  potential  for  replication.  HUD 
will  award  up  to  25  points  based  on  the 
extent  to  which  the  project  involves  a 
new  program  for,  or  alternative  method 
of,  meeting  the  needs  of  eligible 
persons,  when  compared  to  other 
applications  and  projects  funded  in  the 
past.  The  Department  will  consider  the 
extent  to  which  the  project  design, 
management  plan,  proposed  effects, 
local  planning  and  coordination  of 
housing  programs,  and  proposed 
activities  are  exemplary  and  appropriate 
as  a  model  for  repUcation  in  similar 
localities  or  nationally,  when  compared 
to  other  applications  and  projects 
funded  in  the  past,  and  the  Ukelihood 
of  the  continuation  of  the  state  and  local 
efforts;  and 

(B)  Evaluation  and  dissemination. 
HUD  wiU  award  up  to  10  points  based 
on  the  extent  to  which  the  project 
provides  for  the  evaluation  and 
dissemination  of  information  on  the 
success  of  the  proposed  activities  in 
assisting  eligible  persons  and/or  in 
estabUshing  or  operating  systems  of  care 
for  eligible  persons. 

(4)  Additional  Criterion  for  Special 
Projects  of  National  Significance — HIV 
Multiple-Diagnoses  Initiative  (35 
points).  Applications  for  Special 
Projects  of  National  Significance  under 
the  HIV  Multiple-Diagnoses  Initiative 
will  be  rated  on: 

(A)  Innovative  nature  of  the  proposal 
and  its  potential  for  replication.  HUD 
will  award  up  to  25  points  based  on  the 


extent  to  which  the  project  involves  a 
new  program  for,  or  alternative  method 
of,  meeting  the  needs  of  the  targeted 
population  of  eligible  persons,  when 
compared  to  other  applications  and 
projects  funded  in  the  past.  The 
Department  will  consider  the  extent  to 
which  the  project  design,  management 
plan,  proposed  effects,  local  planning 
and  coordination  of  housing  programs, 
the  likelihood  that  activities  will  benefit 
the  targeted  population  of  eligible 
persons  and  proposed  activities  are 
exemplary  and  appropriate  as  a  model 
for  replication  in  similar  localities  or 
nationally,  when  compared  to  other 
appUcations  and  projects  funded  in  the 
past,  and  the  likelihood  of  the 
continuation  of  the  state  and  local 
efforts;  and 

(B)  Evaluation  and  dissemination 
HUD  will  award  up  to  10  points  based 
on  the  applicant's  evaluation  and 
dissemination  plan  or,  alternatively,  10 
points  to  an  applicant  that  agrees  to 
fully  participate  in  the  joint  HUD  and 
HHS  evaluation  component.  If  the 
appUcant  submits  its  own  evaluation 
and  dissemination  plan,  up  to  10  points 
will  he  awarded  based  on  the  extent  to 
which  the  applicant  describes  an 
evaluation  and  dissemination  plan  that: 

(a)  Demonstrates  thoroughness, 
feasibiUty  and  appropriateness  of  the 
evaluation  design  from  a 
methodological  and  statistical 
perspective; 

(b)  Allows  for  a  generalizable 
conclusion  regarding  the  success  or 
lessons  learned  from  the  model, 
including  comparison  to  other  similar 
program  models; 

(c)  Includes  an  assessment  of  the 
assistance  provided  to  clients  and  its 
implications  for  systems  of  care  in  other 
localities  or  nationally:  and 

(d)  Provides  a  preliminar> 
dissemination  plan  that  evidences  how 
the  planned  presentation  of  project 
outcomes  is  likely  to  be  undertaken  in 
an  effective  manner 

As  an  alternative  to  submitting  its 
.own  evaluation  and  dissemination  plan, 
an  applicant  may  receive  10  points  if 
that  applicant  agrees  to  fully  participate 
in  the  joint  HUD  and  HHS  evaluation 
component  and  requests  the  program 
development  funds  designated  for  this 
purpose.  The  Department  recognizes 
that  participation  in  the  HLT)  and  HHS 
evaluation  component  will  fulfill  the 
items  of  paragraph  (B)  of  this  criterion. 

(5)  Additional  Criterion  for  Projects 
which  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services  for  eligible 
persons  in  areas  not  qualif>  ing  for 
formula  allocations  (35  points). 
Applications  for  projects  for  this 
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category  of  assistance  will  be  rated  on 
the  extent  of  local  planning  and 
coordination  of  housing  programs.  HUD 
will  award  up  to  35  points  based  on  the 
extent  to  which  the  applicant 
demonstrates: 

(A)  The  proposed  project  is  part  of  a 
community  strategy  involving  local, 
metropolitan  or  state-wide  planning  and 
coordination  of  housing  programs 
designed  to  meet  the  changing  needs  of 
low-income  persons  with  HTV/AIDS  and 
their  families,  including  programs 
providing  housing  assistance  and 
related  services  that  are  operated  by 
federal,  state,  local,  private  and  other 
entities  serving  eligible  persons; 

(B)  The  likelihood  of  tbe  continuation 
of  the  state  and  local  efforts;  and 

(C)  Provides  for  an  evaluation  and 
dissemination  of  information  on  the 
success  of  the  proposed  activities  in 
assisting  eligible  persons  and/or  in 
establishing  or  operating  systems  of  care 
for  eligible  persons. 

(d)  Selection.  Whether  an  application 
is  conditionally  selected  will  depend  on 
its  overall  ranldng  compared  to  other 
applications  v^thin  each  of  the  three 
categories  of  assistance.  The  Department 
will  select  applications  to  the  extent 
that  funds  are  available.  HUD  reserves 
the  right  to  select  lower  rated 
applications  (but  not  an  application  that 
is  rated  below  50  points)  if  necessary  to 
achieve  geographic  diversity  (i.e. 
resulting  in  funding  activities  within  a 
variety  of  states)  and  to  ensure  that  a 
minimum  number  of  applications  luider 
each  category  of  assistance  are  among 
conditionally  selected  applications. 

In  the  event  of  a  tie  between 
applications,  the  application  with  the 
highest  total  points  for  the  criterion 
need  will  be  selected,  and  if  still  tied, 
the  highest  total  points  for  the  criterion 
appropriateness  of  bousing  and  services. 
In  the  event  of  a  procedural  error  that, 
when  corrected,  would  result  in 
selection  of  an  otherwise  eligible 
application  dining  the  funding  round 
under  this  NOP  A.  HUD  may  select  that" 
application  when  sufficient  funds 
become  available. 

in.  Application  Submission         I 
Requirements  | 

The  application  submission 
requirements  are  contained  in  the 
appUcation  package.  This  package 
includes  all  required  forms  and 
certifications,  and  may  be  obtained  from 
a  HUD  Field  Office  listed  in  the 
appendix  A  to  this  NOPA. 

IV.  Qarifications  and  Technical 
Assistance 

(a)  Clarification  of  Application 
Information.  In  accordance  with  the 


provisions  of  24  CFR  part  4,  subpart  B, 
HUD  may  contact  an  applicant  to  seek 
clarification  of  an  item  in  the 
application,  or  to  request  additional  or 
missing  information,  but  the 
clarification  or  the  request  for  additional 
or  missing  information  Shall  not  relate 
to  items  that  would  improve  the 
substantive  quality  of  the  application 
pertinent  to  the  funding  decision. 

(b)  Technical  Assistance.  Prior  to  the 
application  deadline,  HUD  field  office 
staff  will  be  available  to  provide  advice, 
general  technical  assistance  and 
guidance  to  potential  applicants  on 
application  requirements  and  program 
poUcies.  Following  conditional 
selection,  HUD  staff  will  be  available  to 
assist  in  clarifying  or  confirming 
information  that  is  a  prerequisite  to  the 
offer  of  a  grant  agreement  by  HUD. 
However,  between  the  application 
deadline  and  the  announcement  of 
conditional  selections,  HUD  will  accept 
no  information  that  would  improve  the 
substantive  quality  of  the  application 
pertinent  to  the  funding  decision. 

V.  Grant  Award  Process 

HUD  will  notify  conditionally 
selected  applicants  in  writing.  Such 
applicants  will  subsequently  be  notified 
of  any  modification  made  by  HUD,  the 
additional  project  information  necessary 
for  grant  award  and  the  date  of  the  two 
month  deadline  for  submission  of  such 
information.  If  an  applicant  is  unable  to 
meet  any  conditions  for  grant  award 
within  the  specified  time  period,  HUD 
reserves  the  right  not  to  award  funds 
and  to  use  the  funds  available  in  the 
next  competition  for  the  applicable 
program. 

VI.  Other  Matters 

Environmental  Impact.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  was  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  implementing  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332),  at 
the  time  of  the  development  of  the  FY 
1995  NOPA  for  this  program.  Because 
no  substantive  programmatic  changes 
have  been  made,  that  Finding  (for  FR- 
3853)  remains  applicable  to  this  NOPA 
and  is  available  for  public  inspection 
and  copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  Office  of  the  Rules 
Docket  Clerk.  451  Seventh  Street,  SW., 
Room  10276,  Washington.  DC  20410- 
0500. 

Federalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  policies  contained  in  this  Notice 
will  not  have  substantial  direct  effects 


on  states  or  their  political  subdivisions, 
or  the  relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
Notice  is  not  subject  to  review  under  the 
Order.  The  Notice  announces  the 
availability  of  funds  and  invites 
applications  from  eligible  applicants  for 
the  HOPWA  program. 

Impact  on  the  Family.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606,  The  Family,  has 
determined  that  this  Notice,  to  the 
extent  the  funds  provided  under  it  are 
directed  to  famiUes,  has  the  potential  for 
a  beneficial  impact  on  family  formation, 
maintenance  and  general  well-being. 
The  statutory  authority  for  the  program 
requires  that  the  funds  be  targeted  to 
individuals  with  acquired 
immunodeficiency  syndrome  or  related 
diseases  and  their  families.  Any  funding 
provided  to  projects  can  be  expected  to 
enable  those  families  with  a 
participating  member  who  has  HIV 
infection  to  live  in  decent,  safe,  and 
sanitary  housing  in  coimection  with  the 
supportive  services  necessary  to  five 
independently  in  mainstream  American 
society.  Since  the  impact  on  families  is 
a  beneficial  one,  no  further  review  is 
necessary. 

Accountability  in  the  Provision  of 
HUD  Assistance.  HUD's  regulation 
implementing  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  found 
at  24  CFR  part  12,  contains  a  number  of 
provisions  designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  Additional 
'information  on  the  implementation  of 
section  102  was  published  on  January 
16,  1992  at  57  PR  1942.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
apply  to  assistance  awarded  under  this 
NOFA  as  follows: 

HUD  will  ensure  documentation  £md 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOPA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
publish  notice  of  awards  made  in 
response  to  this  NOFA  in  the  Federal 
Register. 


HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2nRni  submitted  in 

reports  (also  Form  2880)  will  be  made 
available  along  with  the  appHcant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  appUcant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  subpart  C.-and  the 
notice  published  in  the  Federal  Register 
on  January  16,  1992  (57  PR  1942),  for 
further  information  on  these  disclosure 
requirements.) 

Prohibition  on  Advance  Release  of 
Funding  Information.  HUD's  regulation 
implementing  section  103  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  found 
at  24  CFR  part  4,  appUes  to  the  funding 
competition  annoimced  today.  The 
requirements  of  that  rule  continue  to 
apply  imtil  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  apphcations  and  in  the 
making  of  funding  decisions  are  Umited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  imder  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (this  is  not  a  toll-free 
number).  A  telecommunications  device 
for  hearing-  and  speech-impaired 
persons  (TDD)  is  available  at  1-800- 
877-8339  (Federal  Information  Relay 
Service).  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Field  Office  Counsel,  or  Headquarters 
Coimsel  for  the  program  to  which  the 
question  pertains. 

Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosm-e  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (The  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 


authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Exocuiive  or  Legislative  br.Tnche&  of  Uie 
federal  govermnent  in  coiuiection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  wrill  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  A  standard 
disclosure  form,  SP-LLL,  "Disclosure 
Form  to  Report  Lobbying,"  must  be  used 
to  disclose  lobbying  with  other  than 
federally  appropriated  funds  at  the  time 
of  application. 

Drug-Free  Workplace  Certification.  In 
accordance  with  24  CFR  24.630,  an 
applicant  must  submit  its  Certification 
for  a  Drug-Free  Workplace  (Form  HUD- 
50070). 

Submissions.  An  application  that  is 
mailed  before  May  21,  1996  but  received 
within  ten  (10)  days  after  that  date  will 
be  deemed  to  have  been  received  by  that 
date  if  postmarked  by  the  United  States 
Postal  Service  by  no  later  than  May  18. 
1996.  An  overnight  delivery  item 
received  after  May  21, 1996  will  be 
deemed  to  have  been  received  by  that 
date  upon  submission  of  documentary 
evidence  that  it  was  placed  in  transit 
with  the  overnight  delivery  service  by 
no  later  than  May  20, 1996. 

Dated:  February  22. 1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Appendix  A.  List  of  HUD  Field  Offices  (1- 
5-96) 

Telephone  numbers  for 
Telecommunications  Devices  for  the  Deaf 
(TDD  machines)  are  listed  for  CPD  Directors 
in  HUD  Field  Offices;  all  HUD  numbers, 
including  those  noted  *.  may  be  reached  via 
TDD  by  dialing  the  Federal  Information  Relay 
Service  on  1-80O-877-TDDY  or  (1-800-877- 
8339)  or  (202)  708-9300. 
Alabama — William  H.  Dirl.  Beacon  Ridge 

Tower,  600  Beacon  Pkwy.  West.  Suite  300. 

Birmingham.  AL  35209-3144;  (205)  290- 

7645;  TDD  (205)  290-7624. 
Alaska— Colleen  Bickford.  949  E.  36th 

Avenue,  Suite  401,  Anchorage.  AK  99508- 

4399;  (907)  271-3669;  TDD  (907)  271-. 

4328. 
Arizona— Martin  H.  Mitchell.  400  N.  5th  St.. 

Suite  1600,  Arizona  Center.  Phoenix  AZ 

85004;  (602)  379-4754;  TDD  (602)  37»- 

4461. 
Arkansas — Billy  M.  Parsley.  TCBY  Tower, 

425  West  Capitol  Ave..  Suite  900.  Little 

Rock,  AR  72201-3488;  (501)  324-6375; 

TDD  (501)  324-5931. 


California — (Southern)  Herbert  L  Roberts, 
1615  W.  Olympic  Blvd  .  Los  Angeles,  CA 
90015-3801:  (213)  251-7235;  TDD  (213) 
251-70'?fl 
(Northern)  Steve  Sachs,  450  Golden  Gate 
Ave..  P.O.  Box  36003.  San  Franf  isco.  CA 
94102-3448;  (415)  436-6544.  TDD  (415) 
556-8357. 
Colorado — Guadalupe  M.  Herrera.  First 
Interstate  Tower  North.  633  17th  St  . 
Denver,  CO  80202-3607.  (303)  672-5414; 
TDD  (303)  672-5248 
Connecticut — Mary  Ellen  Morgan.  330  .Mam 
St.,  Hartford,  Cf  06106-1860;  (860)  240- 
4665;  TDD  (860)  240-1522 
Delaware — Joyce  Caskins.  Wanamaker  Hldg.. 
100  Penn  Square  East.  Philadelphia.  PA 
19107;  (215)  656-0624;  TDD  (215)  597- 
5564. 
District  of  Columbia  (and  MD  and  V.\ 
suburbs) — James  H.  McDaniel.  820  First 
St.,  NE.,  Washington.  DC  20002;  (202)  275- 
0994;  TDD  (202)  275-0772 
Florida — (Northern)  James  .N.  Nichol.  301 
West  Bay  St..  Suite  2200.  Jacksonville. 
FL  32202-5121;  (904)  232-3587;  TDD 
(904)  232-1241. 
(Miami-So.  Dade)  Richard  P  Carrabrant, 
Gables  Tower  1 .  1 320  South  Dixie  Hwy  . 
Coral  Gables.  FL  33146-2911:  (305)  662- 
4570;  TDD  (305)  662-451 1 
Georgia — John  Perry.  Russell  Fed  Bldg.. 
Room  688.  75  Spring  St  ,  SW,  Atlanta.  GA 
30303-3388;  (404)  331-5139,  TDD  (404) 
730-2654. 
Hawaii  (and  Pacific) — Patty  A.  Nicholas.  7 
Waterfront  Plaza,  Suite  500.  500  Ala 
Moana  Blvd.,  Honolulu.  HI  96813-4918; 
(808)  522-8180x264;  TDD  (808)  522-8193. 
Idaho— John  G.  Bonham.  400  S  W  Sixth 
Ave..  Suite  700.  Portland.  OR  97204-1632 

(503)  326-7012;  TDD  *  via  1-800-877- 
8339. 

Illinois — James  Barnes.  77  W  fackson  Blvd., 

Chicago,  IL  60604-3507;  (312)  353-1696; 

TDD  (312)  353-7143. 
Indiana — Robert  F  Poffenberger,  151  N 

Delaware  St..  Indianapolis.  IN  46204-2526. 

(317)  226-5169.  TDD  *  via  1-800-877- 

8339. 
Iowa— Gregory  A.  Bevirt.  Executive  Tower 

Centre.  10909  Mill  Valley  Road.  Omaha. 

NE  68154-3955:  (402)  492-3144;  TDD 

(402)  492-3183 
Kansas — William  Rotert.  Gateway  Towers  2. 

400  State  Ave  ,  Kansas  City.  KS  66101- 

2406;  (913)  551-5484.  TDD  (913)  551- 

6972. 
Kentucky— Ben  Cook,  P.O  Box  1044.  601  W. 

Broadway.  Louisville.  KY  40201-1044; 

(502)  582-6141:  TDD  (.502)  582-5139 
Louisiana — Gregory  J  Hamilton.  501 

Magazine  St  .  New  Orleans.  LA  70130 

(504)  589-7212:  TDD  (504)  589-7237. 
Maine — David  Lafond.  Norris  Cotton  Fed 

Bldg..  275  Chestnut  St..  Manchester.  NH 
03101-2487:  (603)  666-7640.  TDD  1603) 
666-7518 

Maryland — Harold  Young.  10  South  Howard 
Street,  5th  Floor,  Baltimore.  MD  21202- 
0000:  (410)  962-2520x3116.  TDD  (410) 
962-0106 

Massachusetts— Robert  PaqUin.  .^ctinR 
Director.  Thomas  P  O'Neill.  Jr .  Fed.  Bldg.. 
10  Causeway  St  .  Boston.  .VIA  02222-1092: 
(617)  565-5342;  TDD  (617)  565-5453 
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Michigan — Richard  Paul,  ^"^-ick  McNamara 
Bldg.,  477  Michigan  Ave..  Detroit.  MI 
48226-2592;  (313)  226-4343;  TDD  *  via  1- 
300-8- /-aajP 
Minnesota — Shawn  Huckleby.  220  2nd  St. 
South,  Minneapolis,  MN  55401-2195; 
(612)  370-3019;  TDD  (612)  370-3186. 
Mississippi — Jeanie  E.  Smith,  Dr.  A.  H. 
McCoy  Fed.  Bldg.,  100  W.  Capitol  St., 
Room  910,  Jackson,  MS  39269-1096:  (601) 
965-4765;  TDD  (601)  965-4171. 
Missouri — (Eastern)  James  Geraghty,  Acting 
Director,  1222  Spruce  St.,  St.  Louis,  MO 
63103-2836;  (314)  539-6524;  TDD  (314) 
539-6331. 
(Western)  William  Rotert,  Gateway  Towers 
2,  400  State  Ave.,  Kansas  City,  KS 
66101-2406;  (913)  551-5484;  TDD  (913) 
551-6972. 
Montana — Guadalupe  Herrera,  First  Interstate 
Tower  North,  633  17th  St.,  Denver,  CO 
80202-3607;  (303)  672-5414;  TDD  (303) 
672-5248. 
Nebraska — Gregory  A.  Bevirt,  Executive 
Tower  Centre,  10909  Mill  Valley  Road. 
Omaha,  NE  68154-3955;  (402)  492-3144; 
TDD  (402)  492-3183. 
Nevada— (Las  Vegas,  Clark  Cnty)  Martin  H. 
Mitchell,  400  N.  5th  St.,  Suite  1600,  2 
Arizona  Center,  Phoenix,  AZ  85004; 
(602)  379-4754;  TDD  (602)  379-4461. 
(Remainder  of  State)  Steve  Sachs,  450 
Golden  Gate  Ave.,  P.O.  Box  36003,  San 
Francisco,  CA  94102-3448;  (415)  436- 
6544;  TDD  (415)  556-8357. 
New  Hampshire — David  Lafond,  Norris 
Cotton  Fed.  Bldg.,  275  Chestnut  St.. 
Manchester.  NH  03101-2487;  (603)  666- 
7640;  TDD  (603)  666-7518. 
New  Jersey — Frank  Sagarese,  1  Newark  . 
Center,  Newark,  NJ  07102;  (201)  622- 
7900x3300;  TDD  (201)  645-3298. 
New  Mexico^Katie  Worsham,  1600 
Throckmorton,  P.O.  Box  2905.  Fort  Worth. 
TX  76113-2905;  (817)  885-5483;  TDD 
(817)  885-5447. 
New  York— {Upstate)  Michael  F.  Merrill. 
Lafayette  Ct.,  465  Main  St..  Buffalo,  N\' 
14203-1780;  (716)  551-5768;  TDD  *  via 
1-800-877-8339. 
(Downstate)  Joseph  D'Agosta,  26  Federal 
Plaza,  New  York,  NY  10278-0068;  (212) 
264-0771;  TDD  (212)  264-0927. 
North  Carolina — Charles  T.  Ferebee.  Koger 
Building,  2306  West  Meadowview  Road. 
Greensboro,  NC  27407;  (910)  547-4005: 
TDD  (910)  547-4055. 
North  Dakota — Guadalupe  Herrera,  First 
Interstate  Tower  North,  633  17th  St.. 
Denver,  CO  80202-3607;  (303)  672-5414; 
TDD  (303)  672-5248. 
Ohio— John  E.  Riordan,  200  North  High  St., 
Columbus,  OH  43215-2499:  (614)  469- 
6743;  TDD  (614)  469-6694. 
Oklahoma — David  Long.  500  West  Main 
Place,  Suite  400,  Oklahoma  City,  OK 
73102;  (405)  553-7571;  TDD  *  via  1-800- 
877-8339. 
Oregon— John  G.  Bonham,  400  S.W.  Sixth 
Ave.,  Suite  700,  Portland,  OR  97204-1632 
(503)  326-7012;  TDD  *  via  1-800-877- 
8339. 
Pennsylvania — (Western)  Bruce  Crawford. 
.339  Sixth  Ave.,  Pittsburgh,  PA  15222- 
2515;  (412)  644-5493;  TDD  (412)  644- 
5747. 
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(Eastern)  Joyce  Gaskins,  Wanamaker  Bldg., 
100  Penn  Square  East,  Philadelphia,  PA 
19107;  (215)  656-0624;  TDD  (215)  597- 
5564 
Puerto  Rico  (and  Caribbean) — Carmen  R. 

Cabrera.  159  Carlos  Chardon  Ave.,  San 

Juan,  PR  00918-1804;  (809)  766-5576;  TDD 

(809)  766-5909. 
Rhode  Island — Robert  Paquin,  Acting 

Director.  Thomas  P.  O'Neill,  Jr.,  Fed.  Bldg., 

10  Causeway  St.,  Boston,  MA  02222-1092; 

(617)  565-5342;  TDD  (617)  565-5453. 
South  Carolina — Louis  E.  Bradley.  Fed.  Bldg., 

1835  Assembly  St.,  Columbia,  SC  29201; 

(803)  765-5564;  TDD  (803)  253-3071. 
South  Dakota — Guadalupe  Herrera,  First 

Interstate  Tower  North,  633  17th  St., 

Denver.  CO  80202-3607;  (303)  672-5414: 

TDD  (303)  672-5248. 
Tennessee — Virginia  Peck,  710  Locust  St., 

Knoxville,  TN  37902-2526;  (423)  545- 

4391;  TDD  (423)  545-4559. 
Texas — (Northern)  Katie  Worsham,  1600 
Throckmorton,  P.O.  Box  2905,  Fort 
Worth,  TX  76113-2905:  (817)  885-5483; 
TDD  (817)  885-5447. 

(Southern)  John  T.  Maldonado, 
Washington  Sq.,  800  Dolorosa,  San     . 
Antonio,  TX  78207-4563:  (210)  229- 
6820:  TDD  (210)  229-6885. 
Utah — Guadalupe  Herrera,  First  Interstate 

Tower  North,  633  17th  St.,  Denver,  CO 

80202-3607;  (303)  672-5414;  TDD  (303) 

672-5248. 
Vermont — David  Lafond,  Norris  Cotton  Fed. 

Bldg..  275  Chestnut  St.,  Manchester,  NH 

03101-2487:  (603)  666-7640;  TDD  (603) 

666-7518. 
Virginia — Joseph  Aversano.  3600  W.  Broad 

St.,  P.O.  Box  90331,  Richmond,  VA  23230- 

0331;  (804)  278-4503;  TDD  (804)  278- 

4501. 
Washington — John  Peters.  Federal  Office 

Bldg.,  909  First  Ave.,  Suite  200,  Seattle, 

WA  98104-1000;  (206)  220-5150;  TDD 

(206)  220-5185. 
West  Virginia — Bruce  Crawford,  339  Sixth 

Ave.,  Pittsburgh.  PA  15222-2515:  (412) 

644-5493:  TDD  (412)  644-5747. 
Wisconsin — Lana  J.  Vacha,  Henry  Reuss  Fed. 

Plaza.  310  W.  Wisconsin  Ave.,  Ste.  1380, 

Milwaukee.  WI  53203-2289;  (414)  297- 

3113:  TDD  *  via  1-800-877-8339. 
Wyoming — Guadalupe  Herrera,  First 

interstate  Tower  North,  633  17th  St., 

Denver.  CO  80202-3607;  (303)  672-5414; 

TDD  (303)  672-5248. 

Appendix  B.  Areas  Eligible  to  Receive 
HOPWA  1996  Fonnuia  Allocations  and  Not 
Eligible  for  Long-term  Projects 

The  following  are  the  areas  that  are  eligible 
to  receive  HOPWA  formula  allocations  in  FY 
1996.  State  or  local  governments  located  in 
or  serving  eligible  persons  in  these  areas  are 
only  eligible  to  apply  for  grants  for  Special 
Projects  of  National  Significance  under  the 
HOPWA  1996  competition.  The  Long-term 
category^  of  assistance,  grants  for  projects  that 
are  part  of  long-term  comprehensive 
strategies  for  providing  housing  and  related 
services,  is  reserved  by  statute  for  areas  that 
are  not  eligible  to  receive  HOPWA  formula 
awards,  i.e.  any  area  outside  of  the  list  below. 

1.  All  areas  in  the  states  of: 
Alabama 


Arkansas 

California 

Connecticut 

Distrir*  of  Columbia 

Floriod 

Georgia 

Hawaii 

Illinois 

Indiana 

Kentucky 

Louisiana 

Massachusetts 

Michigan 

Mississippi 

New  Jersey 

New  York 

North  Carolina 

Ohio 

Oklahoma 

Pennsylvania 

Puerto  Rico 

South  Carolina 

Tennessee 

Texas 

Virginia 

Washington  State 

Wisconsin. 

2.  Areas  in  the  following  metropolitan 
areas  in  the  states  of  Arizona,  Colorado, 
Kansas,  Maryland,  Minnesota,  Missouri, 
Nevada,  New  Hampshire,  Oregon  and  West 
Virginia: 

1120    Boston  MA-NH  PMSA  (part)— 
Rockingham  County,  NH  (part):  Seabrook 
town,  NH,  South  Hampton  town,  NH 

0720    Baltimore,  MD  PMSA— Anne  Arundel 
County,  MD,  Baltimore  County,  MD, 
Carroll  County,  MD,  Harford  County,  MD, 
Howard  County,  MD,  Queen  Anne's 
County,  MD,  Baltimore  City,  MD 

8840    Washington.  DC-MD-VA-WV  PMSA 
(part)— Calvert  County,  MD,  Charles 
County,  MD,  Frederick  County,  MD, 
Montgomery  County,  MD,  Berkeley 
County,  WV,  Jefferson  County,  WV 

5120    Minneapolis-St.  Paul,  MN-WI  MSA 
(part) — Anoka  County,  MN,  Carver  County, 
MN,  Chisago  County,  MN,  Dakota  County, 
MN,  Hennepin  County,  MN,  Isanti  County, 
MN,  Ramsey  County,  MN,  Scott  County, 
MN,  Sherburne  County,  MN,  Washington 
County,  MN,  Wright  County,  MN 

3760    Kansas  City,  MO-KS  MSA  (part)— 
Cass  County,  MO,  Clay  County,  MO, 
Clinton  County,  MO,  Jackson  County,  MO, 
Lafayette  County,  MO,  Platte  County,  MO, 
Ray  County,  MO,  Johnson  County,  KS, 
Leavenworth  County,  KS,  Miami  County, 
KS,  Wyandotte  County,  KS 

7040    St.  Louis,  MO-IL  MSA  (part)— 
Crawford  County,  MO  (part):  Sullivan  City, 
MO,  Franklin  County,  MO,  Jefferson 
County,  MO,  Lincoln  County,  MO,  St. 
Charles  County,  MO,  St.  Louis  County, 
MO,  Warren  County,  MO,  St.  Louis  City, 
MO 

2080    Denver,  CO  PMSA— Adams  County, 
CO,  Arapahoe  County,  CO,  Denver  County. 
CO,  Douglas  Countv,  CO,  Jefferson  County, 
CO 

6200    Phoenix-Mesa,  AZ  MSA— Maricopa 
County,  AZ,  Pinal  County,  AZ 

4120    Las  Vegas,  NV-AZ  MSA-Clark 
County,  NV,  Nye  County.  NV,  Mohave 
County.  AZ 

6440    Portland-Vancouver,  OR-WA  PMSA 
(part) — Clackamas  County,  OR,  Columbia 


County,  OR,  Multnomah  County,  OR. 
Washington  County,  OR,  Yamhill  County, 
OR 

[FR  Doc.  96-4456  Filed  2-27-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT      | 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24 CFR  Parts  111  and  115 
[Docket  No.  FR-3322-F-01] 
FnN2S2»-AA60 

Regulatory  Reinvention;  Certification 
and  Funding  of  State  and  Local  Fair 
Housing  Enforcement  Agencies 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  represents 
another  step  in  HUD's  continuing  efforts 
to  reinvent  and  streamline  its 
regulations.  The  Fair  Housing  Act 
provides  that  the  Secretary  of  HUD  shall 
refer  complaints  alleging  a 
discriminatory  housing  practice  to  State 
or  local  enforcement  agencies  certified 
by  the  Secretary.  Currently.  HUD's 
regulations  at  24  CFR  part  115  set  forth 
the  criteria  the  Secretary  will  utilize  to 
certify  such  agencies.  HUD's  regulations 
at  24  CFR  part  111  establish  the 
requirements  for  the  Fair  Housing 
Assistance  Program  (FHAP),  through 
which  HUD  provides  assistance  to 
certified  fair  housing  enforcement 
agencies.  This  interim  rule  consolidates 
parts  111  and  115,  thus  providing  all 
necessary  requirements  in  a  single  part 
and  eliminating  unnecessary  or 
repetitive  regulatory  provisions. 
DATES:  Effective  date:  March  29,  1996. 
Comments  due  date:  April  29,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  interim  rule  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk. 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
conmiunication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  Brown,  Director,  Fair  Housing 
Assistance  Program  Division,  Office  of 
Fair  Housing  and  Equal  Opportimity, 
Room  5218,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410,  telephone 
(202)  708-0455.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 


TDD  number  (202)  708-0113  or  1-800- 
877-8339  (Federal  Information  Relay 
Service  TDD).  (Except  for  the  "800" 
number,  these  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Fair  Housing  Act  (42  U.S.C. 
3600-3620)  (the  Act)  provides  that 
whenever  a  complaint  alleges  a 
discriminatory  housing  practice,  arising 
in  the  jurisdiction  of  a  State  or  local 
agency  which  has  been  certified  by  the 
Secretary  under  section  810(f)  of  the 
Act,  HUD  shall  refer  the  complaint  to 
that  State  or  local  agency.  HUD  has 
implemented  section  810(f)  at  24  CFR 
part  115,  which  establishes  the  criteria 
the  Secretary  will  utilize  to  certify  State 
and  local  fair  housing  enforcement 
agencies. 

Section  817  of  the  Act  provides  that 
the  Secretary  may  reimburse  State  and 
local  fair  housing  enforcement  agencies 
which  assist  the  Secretary  in  enforcing 
the  Act.  HUD  has  implemented  section 
817  at  24  CFR  part  111,  which  sets  forth 
the  requirements  for  the  Fair  Housing 
Assistance  Program  (FHAP).  Through 
the  FHAP,  HUD  provides  assistance  to 
certified  State  and  local  fair  housing 
enforcement  agencies.  This  assistance  is 
designed  to  provide  support  for 
complaint  processing,  training, 
technical  assistance,  data  and 
information  systems,  and  other  fair 
housing  projects. 

Pursuant  to  President  Clinton's 
memorandum  of  March  4,  1995, 
Regulatory  Reinvention,  HUD 
conducted  a  comprehensive,  page-by- 
page  review  of  its  regulations.  This 
interim  rule  marks  another  step  in 
HUD's  continuing  efforts  to  streamline, 
update  and  generally  improve  its 
regulations.  Specifically,  the  rule 
consolidates  parts  111  and  115,  thus 
providing  all  necessary  requirements  for 
certification  and  FHAP  participation  in 
part  115.  This  interim  rule  also 
eliminates  burdensome  or  redundant 
regulatory  provisions  currently  located 
in  parts  111  and  115.  The  Department 
welcomes  comments  on  how  this 
interim  rule  may  be  made  more 
understandable  and  less  burdensopie. 

II.  Justification  for  Interim  Rulemaking 

It  is  HUD's  policy  to  pubhsh  rules  for 
public  comment  before  their  issuance 
for  effect,  in  accordance  with  its  owm 
regulations  on  rulemaking  foimd  at  24 
CFR  part  10.  However,  part  10  provides 
that  prior  public  comment  wrill  be 
omitted  if  HUD  determines  that  it  is 
"impracticable,  urmecessary,  or  contrary 
to  the  pubhc  interest"  (24  CFR  10.1). 


HUD  finds  that  in  this  case  prior  public 
comment  is  contrary  to  the  public 
interest,  since  immediate 
implementation  of  this  interim  rule  will 
benefit  the  public.  Specifically,  this 
interim  rule  will  assist  FHAP 
participants  by  providing  all  necessary 
requirements  in  a  single  part  and 
eUminating  burdensome  and  redundant 
provisions.  Further,  the  streamlining 
amendments  made  by  this  interim  rule 
wall  allow  HUD  to  administer  the  FHAP 
in  a  more  efficient  manner,  thus 
strengthening  its  ability  to  enforce  the 
Fair  Housing  Act. 

III.  Other  Matters 

A.  Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 
provisions  and  does  not  alter  the 
environmental  effect  of  the  regulations 
being  amended.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  regulations 
implementing  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980.  That  Finding  remains 
applicable  to  this  rule,  and  is  available 
for  public  inspection  between  7:30  a.m. 
and  5:30  p.m.  weekdays  in  the  Office  of 
the  Rules  Docket  Clerk,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official,  under  section  6(a) 
of  Executive  Order  12612,  Federalism, 
has  determined  that  the  policies 
contained  in  this  interim  rule  will  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  interim  rule 
merely  consoHdates  in  asingle  part  the 
requirements  for  "substantially 
equivalent"  certification  and 
participation  in  the  FHAP.  It  effects  no 
changes  in  the  current  relationships 
between  the  Federal  government,  the 
States  and  their  political  subdivisions  in 
connection  with  HUD  programs.     . 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  interim  rule  will 
not  have  a  potential  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
interim  rule  only  affects  State  and  local 
fair  housing  enforcement  agencies 
which  seek  certification  imder  section 
810(f)  of  the  Act  and  participation  in  the 
FHAP.  No  significant  change  in  existing 
HUD  policies  or  programs  will  result 
from  promulgation  of  this  interim  rule, 
as  those  policies  and  programs  relate  to 
family  concerns. 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

24  CFR  Part  111 

Fair  housing,  Grant  programs — 
housing  and  community  development. 
Reporting  and  recordkeeping 
requirements. ' 

24  CFR  Part  115 

Administrative  practice  and 
procedure.  Aged,  Fair  housing. 
Individuals  with  disabifities. 
Intergovernmental  relations.  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  under  the  authority  at  42 
U.S.C.  3535(d)  24  CFR  parts  111  and 
115  are  amended  as  follows: 

PART  111— {REMOVED] 

1.  Part  111  is  removed. 

2.  Fart  115  is  revised  to  read  as 
follows: 

PART  115— CERTIFICATION  AND 
FUNDING  OF  STATE  AND  LOCAL  FAIR 
HOUSING  ENFORCEMENT  AGENCIES 

Subpart  A— General 

Sec. 

115.100  Definitions. 

115.101  Program  administration. 

115.102  Pubhc  notices. 

Subpart  B— Certification  of  Substantially 
Equivalent  Agencies 

115.200  Purpose. 

115.201  Basis  of  determination. 

115.202  Criteria  for  Adequacy  of  Law. 

115.203  Performance  standards. 

1 1 5. 204  Consequences  of  Certification. 

115.205  Technical  assistance. 

1 1 5. 206  Request  for  certification. 

115.207  Procedure  for  interim  certification. 

115.208  Suspension  of  interim  certification. 

115.209  Denial  of  interim  certification. 


115.210  Procedure  for  certification. 

115.211  Suspension  of  certification. 

115.212  Withdrawal  of  certification. 

Subpart  C — Fair  Housing  Assistance 
Program  (FHAP) 

115.300  Purpose. 

115.301  Agency  eligibility  criteria. 

115.302  Capacity  Building  Funds. 

115.303  Eligible  activities  for  Capacity 
Building  Funds. 

115.304  Agencies  eligible  for  contributions 
funds. 

115.305  Special  Enforcement. Effort  (SEE) 
funds. 

115.306  Training  funds. 

115.307  Additional  requirements  for 
participation  in  the  FHAP. 

115.308  Standards  for  FHAP  program 
review. 

115.309  Reporting  and  recordkeeping 
requirements. 

115.310  Subcontracting  under  the  FHAP. 

115.311  Corrective  and  remedial  action. 
Authority:  42  U.S.C.  3600-3620  and 

3535(d). 

Subpart  A— General 

§115.100    Definitions. 

(a)  The  terms  "Fair  Housing  Act"  and 
"HUD",  as  used  in  this  part,  are  defined 
in  24  CFR  5.100. 

(b)  The  terms  "Aggrieved  person", 
"Complainant",  "ConciUation", 
"Conciliation  agreement", 
"Discriminatory  housing  practice", 
"Dwelling",  "Handicap",  "Person", 
"Respondent",  "Secretary",  and 
"State",  as  used  in  this  part,  are  set  forth 
in  section  802  of  the  Fair  Housing  Act. 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Fair  Housing  Act,  as 
defined  in  24  CFR  5.100. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Certified  Agency  is  an  agency  to 
which  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  has 
granted  interim  certification  or 
certification,  in  accordance  with  the 
requirements  of  this  part. 

Cooperative  Agreement  is  the 
assistance  instrument  HUD  will  use  to 
provide  fimds.  The  Cooperative 
Agreement  will  contain  attachments  and 
appendices  establishing  requirements 
relating  to  the  operation  or  performance 
of  the  agency. 

Cooperative  Agreement  Officer  (CAO) 
is  the  administrator  of  the  funds 
awarded  pursuant  to  this  part  and  is  the 
Director  of  a  Fair  Housing  Enforcement 
Center  in  the  Office  of  Fair  Housing  and 
Equal  Opportunity. 

Director  ofFHEO  means  a  Director  of 
a  Fair  Housing  Enforcement  Center. 

Dual-Filed  Complaint  means  a 
bousing  discrimination  complaint 
which  has  been  filed  with  both  the  Fair 


Housing  Enforcement  Center  and  the 
certified  agency. 

FHEO  means  the  Office  of  Fair 
Housing  and  Equal  Opportunity. 

FHAP  means  the  Fair  Housing 
Assistance  Program. 

§115.101    Program  administration. 

(a)  Authority  and  Responsibility.  The 
Secretary'  has  delegated  the  authoritv 
and  responsibility  for  administering  this 
part  to  the  Assistant  Secretar>- 

(b)  Delegation  of  Authority.  The 
Assistant  Secretary  delegates  the 
authority  and  responsibility  for 
administering  this  part  to  each  Director 
of  a  Fair  Housing  Enforcement  Center. 
However,  with  respect  to  the  duties  and 
responsibilities  for  administering 
subpart  B  of  this  part,  the  Assistant 
Secretary  retains  the  right  to  make  final 
decisions  concerning  the  granting  and 
maintenance  of  substantial  equivalency 
certification  and  interim  certification. 

§115.102    Public  noticas. 

(a)  Periodically,  the  .Assistant 
Secretary  will  publish  the  following 
public  notices  in  the  Federal  Register: 

(1)  A  list  of  all  agencies  which  have 
interim  certification  or  certification;  and 

(2)  A  list  of  agencies  to  which  a  notice 
of  denial  of  interim  certification  has 
been  issued  or  for  which  withdrawal  of 
certification  is  being  proposed. 

fb)  The  Assistant  Secretary  will 
publish  in  the  Federal  Register  a  notice 
soliciting  public  comment  before 
granting  certification  to  a  State  or  local 
agency.  The  notice  will  invite  the  public 
to  comment  on  the  relevant  State  and 
local  laws,  as  well  as  on  the 
performance  of  the  agency  in  enforcing 
its  law.  All  comments  will  be 
considered  before  a  final  decision  on 
certification  is  made. 

Subpart  B — Certification  of 
Substantially  Equivalent  Agencies 

§115.200    Purpose. 

This  subpart  implements  section 
810(f)  of  the  Fair  Housing  .«kct.  The 
purpose  of  this  subpart  is  to  set  forth 

(a)  The  basis  for  agency  interim 
certification  and  certification; 

(b)  The  procedure  by  which  a 
determination  to  certify  is  made  by  the 
Assistant  Secretary; 

(c)  The  basis  and  procedures  for 
denial  of  interim  certificaiion; 

(d)  The  basis  and  procedures  for 
withdrawal  of  certification; 

(e)  The  consequences  of  certification; 

(f)  The  basis  and  procedures  for 
suspension  of  interim  certification  or 
certification;  and 

(g)  The  funding  criteria  for  interim 
certified  and  certified  agencies. 


i 
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UMI 


f  11&201    Basis  of  dstsrmination. 

A  determination  to  certify  an  agency 
as  substantially  equivalent  involves  a 
two-phase  procediue.  The 
determination  requires  examination  and 
an  affirmative  conclusion  by  the 
Assistant  Secretary  on  two  separate 
inquiries: 

(a)  Whether  the  law,  administered  by 
the  agency,  on  its  face,  satisHes  the 
criteria  set  forth  in  section  810(f)(3)(A) 
of  the  Act;  and 

(b)  Whether  the  cvmrent  practices  and 
past  performance  of  the  agency 
demonstrate  that,  in  operation,  the  law 
in  fact  provides  rights  and  remedies 
which  are  substantially  equivalent  to 
those  provided  in  the  Act. 

§115.202    Criteria  for  Adequacy  of  Law. 

(a)  In  order  for  a  determination  to  be 
made  that  a  State  or  local  fair  housing 
agency  administers  a  law  which,  on  its 
face,  provides  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Act,  the  law  or 
ordinance  must: 

(1)  Provide  for  an  administrative 
enforcement  body  to  receive  and 
process  complaints  and  provide  that: 

(i)  Complaints  must  be  in  writing; 

(ii)  Upon  the  filing  of  a  complaint  the 
agency  shall  serve  notice  upon  the 
complainant  acknowledging  the  filing 
and  advising  the  complainant  of  the 
time  limits  and  choice  of  forums 
provided  under  the  law; 

(iii)  Upon  the  filing  of  a  complaint  the 
agency.shall  promptly  serve  notice  on 
the  respondent  or  person  charged  with 
the  commission  of  a  discriminatory 
housing  practice  advising  of  his  or  her 
procedural  rights  and  obligations  imder 
the  law  or  ordinance  together  with  a 
copy  of  the  complaint; 

(iv)  A  respondent  may  file  an  answer 
to  a  complaint. 

(2)  Delegate  to  the  administrative 
enforcement  body  comprehensive 
authority,  including  subpoena  power,  to 
investigate  the  allegations  of 
compleunts,  and  power  to  conciliate 
complaints,  and  require  that: 

(i)  The  agency  commence  proceedings 
with  respect  to  the  complaint  before  the 
end  of  the  30th  day  after  receipt  of  the 
complaint; 

(ii)  The  agency  investigate  the 
allegations  of  the  complaint  and 
complete  the  investigation  within  the 
time-fiame  established  by  section 
810(a)(l)(B)(iv)  of  the  Act  or  comply 
with  the  notification  requirements  of 
section  810(a)(1)(C)  of  the  Act. 

(iii)  The  agency  make  final 
administrative  disposition  of  a 
complaint  within  one  year  of  the  date  of 
receipt  of  a  complaint,  unless  it  is 


impracticable  to  do  so.  If  the  agency  is 
unable  to  do  so  it  shall  notify  the 
parties,  in  writing,  of  the  reasons  for  not 
doing  so; 

(iv)  Any  conciliation  agreement 
arising  out  of  conciliation  efforts  by  the 
agency  shall  be  an  agreement  between 
the  respondent,  the  complainant,  and 
the  agency  and  shall  require  the 
approval  of  the  agency; 

(v)  Each  conciliation  agreement  shall 
be  made  public  unless  the  complainant 
and  respondent  otherwise  agree  and  the 
agency  determines  that  disclosure  is  not 
required  to  further  the  purposes  of  the 
law  or  ordinance. 

(3)  Not  place  any  excessive  burdens 
on  the  complainant  that  might 
discourage  the  filing  of  complaints,  such 


as: 


(i)  A  provision  that  a  complaint  must 
be  filed  within  any  period  of  time  less 
than  180  days  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated; 

(ii)  Anti-testing  provisions; 

(iii)  Provisions  that  could  subject  a 
complainant  to  costs,  criminal  penalties 
or  fees  in  connection  with  filing  of 
complaints. 

(4)  Not  contain  exemptions  that 
substantially  reduce  the  coverage  of 
housing  accommodations  as  compared 
to  section  803  of  the  Act. 

(5)  Provide  the  same  protections  as 
those  afforded  by  sections  804,  805,  806, 
and  818  of  the  Act,  consistent  with 
HUD's  implementing  regulations  found 
at  24  CFR  part  100.— 

(i)  As  used  in  section  804(f)(3)(C)  of 
the  Act,  the  term  "covered  multifamily 
dwellings"  means  buildings  consisting 
of  four  or  more  units  if  such  buildings 
have  one  or  more  elevators  and  ground 
floor  units  in  other  buildings  consisting 
of  four  or  more  units. 

(ii)  The  law  or  ordinance 
administered  by  the  State  or  local  fair 
housing  agency  may  provide  that 
compliance  with  the  appropriate 
requirements  of  the  American  National 
Standard  for  buildings  and  facilities 
providing  accessibility  and  usability  for 
physically  handicapped  people 
(commonly  cited  as  "ANSI  A117.1- 
1986")  suffices  to  satisfy  the 
requirements  of  section  804(f)(3)(C)(iii) 
of  the  Act. 

(b)  In  addition  to  the  factors  described 
in  paragraph  (a)  of  this  section,  the 
provisions  of  the  State  or  local  law  must 
afford  administrative  and  judicial 
protection  and  enforcement  of  the  rights 
embodied  in  the  law. 

(1)  The  agency  must  have  authority  to: 

(i)  Grant  or  seek  prompt  judicial 
action  for  appropriate  temporary  or 
preliminary  relief  pending  final 
disposition  of  a  complaint  if  such  action 


is  necessary  to  carry  out  the  purposes  of 
the  law  or  ordinance; 

(ii)  Issue  and  seek  enforceable 
subpoenas; 

(iii)  Grant  actual  damages  in  an 
administrative  proceeding  or  provide 
adjudication  in  court  at  agency  expense 
to  allow  the  award  of  actual  damages  to 
an  aggrieved  person; 

(iv)  Grant  injimctive  or  other 
equitable  relief,  or  be  specifically 
authorized  to  seek  such  relief  in  a  court 
of  competent  jurisdiction; 

(v)  Provide  an  administrative 
proceeding  in  which  a  civil  penalty  may 
be  assessed  or  provide  an  adjudication 
in  court  at  agency  expense,  allowing  the 
assessment  of  pimitive  damages  against 
the  respondent. 

(2)  Agency  actions  must  be  subject  to 
judicial  review  upon  application  by  any 
party  aggrieved  by  a  final  agency  order. 

(3)  Judicial  review  of  a  final  agency 
order  must  be  in  a  court  with  authority 
to  grant  to  the  petitioner,  or  to  any  other 
party,  such  temporary  relief,  restraining 
order,  or  other  order  as  the  court 
determines  is  just  and  proper;  affirm, 
modify,  or  set  aside,  in  Whole  or  in  part, 
the  order,  or  remand  the  order  for 
further  proceedings;  and  enforce  the 
order  to  the  extent  that  the  order  is 
affirmed  or  modified. 

(c)  The  requirement  that  the  state  or 
local  law  prohibit  discrimination  on  the 
basis  of  familial  status  does  not  require 
that  the  state  or  local  law  limit  the 
applicability  of  any  reasonable  local, 
state  or  Federal  restrictions  regarding 
the  maximum  number  of  occupants 
permitted  to  occupy  a  dwelling. 

(d)  The  state  or  local  law  may  assiu-e 
that  no  prohibition  based  on 
discrimination  because  of  familial  status 
applies  to  housing  for  older  persons 
substantially  as  described  in  24  CFR 
part  100,  subpart  E. 

(e)  A  determination  of  the  adequacy  of 
a  state  or  local  fair  housing  law  "on  its 
face"  is  intended  to  focus  on  the 
meaning  and  intent  of  the  text  of  the 
law,  as  distinguished  from  the 
effectiveness  of  its  administration. 
Accordingly,  this  determination  is  not 
limited  to  an  analysis  of  the  literal  text 
of  the  law  but  must  take  into  account  all 
relevant  matters  of  state  or  local  law. 
Regulations,  directives,  rules  of 
procedure,  judicial  decisions,  or 
interpretations  of  the  fair  housing  law 
by  competent  authorities  will  be 
considered  in  making  this 
determination. 

(f)  A  law  will  be  found  inadequate 
"on  its  face"  if  it  permits  any  of  the 
agency's  decision-making  authority  to 
be  contracted  out  or  delegated  to  a  non- 
governmental authority.  For  the 


purposes  of  this  paragraph,  "decision- 
making authority"  shall  include: 

(1)  Acceptance  of  the  complaint; 

(2)  Approval  of  the  conciliation 
agreement; 

(3)  Dismissal  of  a  complaint; 

(4)  Any  action  specified  in 

§§  115.202(a)(2)(iii)  or  115.202(b)(1); 
and 

(5)  Any  decision-making  regarding 
whether  the  matter  will  or  will  not  be 
pursued. 

(g)  The  state  or  local  law  must  provide 
for  civil  enforcement  of  the  law  or 
ordinance  by  an  aggrieved  person  by  the 
commencement  of  an  action  in  an 
appropriate  court  at  least  one  year  after 
the  occurrence  or  termination  of  an 
alleged  discriminatory  housing  practice. 
The  court  must  be  empowered  to: 

(1)  Award  the  plaintiff  actual  and 
punitive  damages; 

(2)  Grant  as  relief,  as  it  deems 
appropriate,  any  temporary  or 
permanent  injimction,  temporary 
restraining  order  or  other  order; 

(3)  Allow  reasonable  attorney's  "fees 
and  costs. 

§  1 1 5.203    Performance  standards. 

A  state  or  local  fair  housing 
enforcement  agency  must  meet  all  of  the 
performance  standards  listed  below  in 
order  to  obtain  or  maintain  certification. 

(a)  Engage  in  timely,  comprehensive 
and  thorough  fair  housing  complaint 
investigation,  conciliation  and 
enforcement  activities.  The  performance 
assessment  vdll  consider  the  following 
to  determine  the  effectiveness  of  an 
agency's  fair  housing  complaint 
processing,  consistent  with  such 
guidance  as  may  be  issued  by  HUD: 

(1)  The  agency's  case  processing 
procedures; 

(2)  The  thoroughness  of  the  agency's 
case  processing; 

(3)  A  review  of  cause  and  no  cause 
determinations  for  quality  of 
investigations  and  consistency  with 
appropriate  standards; 

(4)  A  review  of  conciliation 
agreements  and  other  settlements;  and 

(5)  A  review  of  the  agency's 
administrative  closures;  and 

(6)  A  review  of  the  agency's 
enforcement  procedures. 

(b)(1)  Commence  proceedings  with 
respect  to  a  complaint: 

(i)  Before  the  end  of  the  30th  day  after 
receipt; 

(ii)  Carry  forward  such  proceedings 
with  reasonable  promptness; 

(iii)  Make  final  administrative 
disposition  within  one  year;  and 

(iv)  Within  100  days  of  receipt  of  the 
complaint  complete  the  identified 
proceedings. 

(2)  To  meet  this  standard,  the 
performance  assessment  will  consider 


the  timeliness  of  the  agency's  actions 
with  respect  to  its  complaint  processing, 
including,  but  not  Umited  to: 

U)  Whether  the  agtsncy  began  us 
processing  of  fair  housing  complaints 
within  30  days  of  receipt; 

(ii)  Whether  the  agency  completes  the 
investigative  activities  with  respect  to  a 
complaint  within  100  days  from  the 
date  of  receipt  or,  if  it  is  impracticable 
to  do  so,  notifies  the  parties  in  writing 
of  the  reason(s)  for  the  delay; 

(iii)  Whether  the  agency 
administratively  disposes  of  a  complaint 
within  one  year  from  the  date  of  receipt 
or,  if  it  is  impracticable  to  do  so,  notifies 
the  parties  in  writing  of  the  reasons  for 
the  delay;  and 

(iv)  Whether  the  agency  completed 
the  investigation  of  the  complaint  and 
prepared  a  complete  final  investigative 
report. 

(3)  The  performance  assessment  will 
also  consider  documented  conciliation 
attempts  and  activities  and  a  review  of 
the  bases  for  administrative  disposition 
of  complaifits. 

(c)  Conduct  comphance  reviews  of 
settlements,  conciliation  agreements 
and  orders  issued  by  or  entered  into  to 
resolve  discriminatory  housing 
practices.  The  performance  assessment 
will  include,  but  not  be  limited  to: 

(1)  An  assessment  of  the  agency's 
procedures  for  conducting  compliance 
reviews; 

(2)  Terms  and  conditions  of 
agreements  and  orders  issued; 

(3)  application  of  its  authority  to  seek 
actual  damages,  as  appropriate;  and 

(4)  Application  of  its  authority  to  seek 
and  assess  civil  penalties  or  punitive 
damages. 

(d)  Consistently  and  affirmatively 
seek  and  obtain  the  type  of  relief 
designed  to  prevent  recurrences  of  such 
practices.  The  performance  assessment 
will  include,  but  not  be  limited  to: 

(1)  An  assessment  of  the  types  of 
relief  sought  and  obtained  by  the  agency 
with  consideration  of  the  inclusion  of 
affirmative  provisions  designed  to 
protect  the  public  interest; 

(2)  The  adequacy  of  the  disposition  of 
the  complaint; 

(3)  The  relief  sought  and  awarded; 

(4)  The  number  of  complaints  closed 
with  relief  and  the  number  closed 
without  relief;  and 

(5)  Whether  all  the  issues  and  bases 
were  investigated  adequately  and 
appropriately  disposed  of. 

(e)  Consistently  and  affirmatively  seek 
the  elimination  of  all  prohibited 
practices  under  its  fair  housing  law.  An 
assessment  under  this  standard  will 
include,  but  not  be  limited  to; 

(1)  A  discussion  and  confirmation  of 
the  law  or  ordinance  administered  by 
the  agency; 


(2)  The  identification  of  any 
amendments,  court  decisions  or  other 
rulings  or  documentation  that  may 
affect  the  agency's  ability  to  carry  out 
provisions  of  its  fair  housing  la.w  or 
ordinance; 

(3)  Identification  of  the  education  and 
outreach  efforts  of  the  agency,  and 

(4)  Identification  and  discussion  of 
any  special  requirements  of  the  fair 
housing  law  or  ordinance. 

§  1 1 5.204    Consequences  of  Certification. 

(a)  Whenever  a  complaint  received  by 
the  Assistant  Secretary  alleges 
violations  of  a  state  or  local  fair  housmg 
law  or  ordinance  administered  by  an 
agency  that  has  been  certified  as 
substantially  equivalent,  the  complamt 
will  be  referred  to  the  agency,  and  no 
further  action  shall  be  taken  by  the 
Assistant  Secretary  with  respect  to  such 
complaint  except  as  provided  for  by  the 
Act.  this  part.  24  CFR  part  103.  subpart 
C.  and  any  written  agreements  executed 
by  the  Agency  and  the  Assistant 
Secretary. 

(b)  If  HLfD  determines  that  a 
complaint  has  not  been  processed  m  a 
timely  manner  in  accordance  with  the 
performance  standards  set  forth  in 

§  115.203,  HUD  may  reactivate  the 
complaint,  conduct  its  own 
investigation  and  conciliation  efforts, 
and  make  a  determination  consistent 
with  24  CFR  part  103. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  whenever  the  .\ssistant 
Secretary  has  reason  to  believe  that  a 
complaint  demonstrates  a  basis  for  the 
commencement  of  proceedings  against 
any  respondent  under  section  814(a)  of 
the  Act  or  for  proceedings  by  any 
goveriunental  licensing  or  super\  isory 
authorities,  the  Assistant  Secretary  shall 
transmit  the  information  upon  which 
such  belief  is  based  to  the  .^ttomey 
General.  Federal  financial  regulatory 
agencies,  other  Federal  agencies,  or 
other  appropnate  governmental 
licensing  or  supervisory  authorities. 

§  1 1 5.205    Technical  assistance. 

(a)  The  Assistant  Secretary ,  through ' 
the  FHEO  Field  Office,  may  provide 
technical  assistance  to  the  agencies.  The 
agency  may  request  such  technical 
assistance  or  the  FHEO  Field  Office  may 
determine  the  necessity  for  technical 
assistance  and  require  the  agency's 
cooperation  and  participation. 

(b)  The  Assistant  5>ecretary.  through 
FHEO  Headquarters  or  Field  staff,  will 
require  that  the  agency  participate  in 
training  conferences  and  seminars  that 
will  enhance  the  agency's  ability  to 
process  complaints  alleging 
discriminatory  housing  practices. 
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{115.206    Request  for  certiflcatioa 

(a)  A  request  for  certification  under 
this  subpart  B  shall  be  filed  with  the 
Assistant  Secretary  by  the  State  or  local 
official  having  principal  responsibility 
for  administration  of  the  State  or  local 
fair  housing  law.  The  request  shall  be 
supported  by  the  following  materials 
and  information: 

(1)  The  text  of  the  jurisdiction's  fair 
housing  law,  the  law  creating  and 
empowering  the  agency,  any  regulations 
and  directives  issued  under  the  law,  and 
any  formal  opinions  of  the  State 
Attorney  General  or  the  chief  legal 
officer  of  the  jurisdiction  that  pertain  to 
the  jtirisdiction's  fair  housing  law. 

(2)  Organizational  information  of  the 
agency  responsible  for  administering 
and  enforcing  the  law. 

(3)  Funding  and  personnel  made 
available  to  the  agency  for 
administration  and  enforcement  of  the 
fair  housing  law  diuing  the  current 
operating  year,  and  not  less  than  the 
preceding  three  operating  years  (or  such 
lesser  number  during  which  the  law  was 
in  effect). 

(4)  If  available,  data  demonstrating 
that  the  agency's  current  practices  and 
past  performance  comply  with  the 
performance  standar(fc  described  in 
§115.203. 

(5)  Any  additional  information  which 
the  submitting  official  may  wish  to  be 
considered. 

(b)  The  request  and  supporting 
materials  shall  be  filed  with  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW..  Washington,  DC  20410. 
A  copy  of  the  request  and  supporting 
materials  will  be  kept  available  for 
public  examination  and  copying  at: 

(1)  The  office  of  the  Assistant 
Secretary;  and 

(2)  The  HUD  Field  Office  in  whose 
jurisdiction  the  State  or  local 
jurisdiction  seeking  recognition  is 
located;  and 

(3)  The  office  of  the  State  or  local 
agency  charged  with  administration  and 
enforcement  of  the  State  or  local  law. 

{ 115.207    Proeadure  for  intertm 
owtlficstion. 

(a)  Upon  receipt  of  a  request  for 
certification  filed  under  §  115.206  of 
this  part,  the  Assistant  Secretary  may 
request  further  information  necessary 
for  a  determination  to  be  made  under 
this  section.  The  Assistant  Secretary 
may  consider  the  relative  priority  given 
to  fair  housing  administration,  as 
compared  to  the  agency's  other  duties 
and  responsibilities,  as  well  as  the 
compatibility  or  potential  conflict  of  fair 


housing  objectives  with  these  other 
duties  and  responsibilities. 

(b1  Interim  certification.  If  the 
Assistant  Secretary  determines,  after 
application  of  the  criteria  set  forth  in 
§  115.202  that  the  State  or  local  law  or 
ordinance,  on  its  face,  provides 
substantive  rights,  procedures, 
remedies,  and  judicial  review 
procedures  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  the  Act, 
the  Assistant  Secretary  may  offer  to 
enter  into  an  Agreement  for  the  Interim 
Referral  of  Complaints  and  Other 
Utilization  of  Services  (Interim 
Agreement).  The  interim  agreement  will 
outline  the  procedures  and  authorities 
upon  which  the  interim  certification  is 
based. 

(c)  Such  interim  agreement,  after  it  is 
signed  by  all  appropriate  signatories, 
will  result  in  the  agency  receiving 
interim  certification. 

(d)(1)  Interim  agreements  shall  be  for 
a  term  of  no  more  than  three  years.  The 
Assistant  Secretary,  through  the  FHEO 
Field  Office,  will  conduct  one  or  more 
on-site  assessments  to  determine 
whether  the  agency  administers  its  fair 
housing  law  or  ordinance  in  a  manner 
that  is  substantially  equivalent  to  the 
Act. 

(2)  Performance  Improvement  Plan.  If 
the  agency  is  not  administering  its  law 
or  ordinance  in  a  manner  that  is 
substantially  equivalent,  the  Assistant 
Secretary,  may,  but  need  not,  offer  a 
Performance  Improvement  Plan  (PIP)  to 
the  agency.  The  PIP  will  outline  the 
agency's  deficiencies,  identify  necessary 
corrective  actions,  and  include  a 
timetable  for  completion. 

(3)  If  the  agency  receives  a  PIP, 
funding  under  the  FHAP  may  be 
suspended  for  the  duration  of  the  PIP. 
Once  the  agency  has  implemented 
corrective  actions  to  eliminate  the 
deficiencies,  and  such  corrective  actions 
are  accepted  by  the  Assistant  Secretary, 
funding  may  be  reinstated. 

§  11 5.208    Suspension  of  interim 
certification. 

(a)(1)  The  Assistant  Secretary  will 
suspend  the  agency's  interim 
certification  if  the  Assistant  Secretary 
has  reason  to  believe  that  the  State  or 
locality  may  have  limited  the 
effectiveness  of  the  agency's 
implementation  of  the  fair  housing  law 
or  ordinance  by: 

(i)  Amending  the  fair  housing  law  or 
ordinance; 

(ii)  Adopting  rules  or  procedures 
concerning  the  fair  housing  law  or 
ordinance;  or 


(iii)  Issuing  judicial  or  other 
authoritative  interpretations  of  the  fair 
housing  law  or  ordinant 

(2)  If  the  Assistant  Secretary  suspends 
interim  certification  under  paragraph 
(a)(1)  of  this  section,  such  suspension 
will  remain  in  effect  until  the  Assistant 
Secretary  conducts  a  review  of  the 
changes  in  language  and/or 
interpretation  and  determines  whether 
the  law  or  ordinance  remains 
substantially  equivalent  to  the  Act  on  its 
face  or  in  its  operations. 

(i)  If  the  Assistant  Secretary 
determines  that,  notwithstanding  the 
actions  taken  by  the  State  or  locality  as 
described  in  paragraph  (a)(1)  of  this 
section,  the  law  or  ordinance  remains 
substantially  equivalent  on  its  face  and 
in  operation  to  the  Act,  the  Assistant 
Secretary  will  rescind  the  suspension 
and  reinstate  the  agency's  interim 
certification  and/or  recommend  the 
agency  for  certification.  HUD  will 
provide  reimbursement  for  cases 
processed  during  the  period  of  the 
suspension. 

(ii)  If  the  Assistant  Secretary 
determines  that  the  actions  taken  by  the 
State  or  locality  do  limit  the  agency's 
effectiveness  interim  certification  will 
be  denied  pursuant  to  §  115.209. 

(b)(1)  The  Assistant  Secretary  will 
suspend  the  interim  certification  of  an 
agency  charged  with  the  administration 
of  a  fair  housing  law  or  ordinance  if  the 
Assistant  Secretary  has  reason  to  believe 
that  the  agency's  performance  does  not 
comply  with  the  criteria  set  forth  by  this 
part.  Such  suspension  shall  not  exceed 
180  days. 

(2)  If  the  agency'is  suspended 
pursuant  to  paragraph  (b)  of  this  section, 
the  FHEO  Field  Office  will  not  provide 
payment  for  complaints  processed 
within  that  period  of  time  unless  and 
imtil  the  Assistant  Secretary  determines 
that  the  agency  is  fully  in  compliance 
with  §  115.203.  The  FHEO  Field  Office 
will  provide  technical  assistance  to  the 
agency  during  this  period  of  time. — 

(i)  During  the  period  of  a  suspension 
the  Assistant  Secretary  shall  not  refer 
complaints  to  the  agency. 

(ii)  Suspension  under  this  section  also 
renders  the  agency  ineligible  to  receive 
Fair  Housing  Assistance  Program  Funds 
imder  subpart  C  of  this  part,  pending 
correction  of  the  deficiencies  by  the 
agency. 

(3)  Before  the  end  of  the  suspension, 
a  final  performance  assessment  will  be 
provided  to  the  Assistant  Secretary 
upon  which  a  determination  will  be 
made  as  to  the  adequacy  of  the  agency's 
performance. 


§  1 1 5.209    Denial  of  interim  certification. 

(a)  If  the  Assistant  Secretary 
determines,  after  application  of  the 
criteria  set  forth  in  this  Part  that  the 
State  and  local  law  or  ordinance,  on  its 
face  or  in  its  operation,  does  not  provide 
substantive  rights,  procedures, 
remedies,  and  availability  of  judicial 
review  for  alleged  discriminatory 
housing  practices  which  are 
substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act,  the 
Assistant  Secretary  shall  inform  the 
State  or  local  official  in  writing  of  the 
reasons  for  that  determination. 

(b)  The  agency,  within  20  days  from 
the  date  of  the  receipt  of  this  notice, 
may  submit,  in  writing,  any  opposition 
to  the  planned  denial  of  Interim 
Certification  to  the  Assistant  Secretary. 
The  Assistant  Secretary  will  evaluate  all 
pertinent  written  comments, 
information,  and  documentation.  If, 
after  reviewing  all  materials  submitted 
by  the  agency,  the  Assistant  Secretary  is 
still  of  the  opinion  that  interim 
certification  should  be  denied,  the 
Assistant  Secretary  will  inform  the 
agency  in  writing  of  that  determination. 

(c)  If  the  agency  does  not,  within  20 
days  of  receipt  of  the  Assistant 
Secretary's  notice  of  denial  of  interim 
certification,  make  a  request  of  the 
Assistant  Secretary  under  paragraph  (b) 
of  this  section  to  submit  additional  data, 
views,  or  comments,  no  further  action 
shall  be  required  of  the  Assistant 
Secretary  and  denial  of  interim 
certification  shall  occur. 

§  1 15.210    Procedure  for  certification. 

(a)(1)  Certification.  If  the  Assistant 
Secretary  determines,  after  application 
of  the  criteria  set  forth  in  §§  115.202, 
115.203  and  this  section,  that  the  State 
or  local  law  or  ordinance,  both  "on  its 
face"  and  "in  operation,"  provides 
substantive  rights,  procedures, 
remedies,  and  judicial  review 
procedures  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  the  Act, 
the  Assistant  Secretary  may  enter  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  agency.  The  MOU  is  a  written 
agreement  providing  for  the  referral  of 
complaints  to  the  agency  and  for 
communication  procedures  between  the 
agency  and  HUD  that  are  adequate  to 
permit  the  Assistant  Secretary  to 
monitor  the  agency's  continuing 
substantial  equivalency  certification.  A 
MOU,  after  it  is  signed  by  all 
appropriate  signatories,  may  authorize 
an  agency  to  be  a  certified  agency  for  a 
period  of  not  more  than  five  years. 

(2)  Performance  Improvement  Plan.  If 
the  agency  is  not  administering  its  law 
or  ordinance  in  a  manner  that  is 
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substantially  equivalent,  the  Assistant 
Secretary,  may,  but  need  not,  offer  a 
Performance  Improvement  Plan  (PIP)  to 
the  agency.  The  PIP  will  outline  the 
agency's  deficiencies,  identify  necessary 
corrective  actions,  and  include  a 
timetable  for  completion. 

(3)  If  the  agency  receives  a  PIP, 
funding  under  the  FHAP  may  be 
suspended  for  the  duration  of  the  PIP. 
Once  the  agency  has  implemented 
corrective  actions  to  eliminate  the 
deficiencies,  and  such  corrective  actions 
are  accepted  by  the  Assistant  Secretar\', 
funding  may  be  reinstated. 

(b)  The  Assistant  Secretary  shall 
annually  assess  the  performance  of  an 
agency  to  determine  whether  it 
continues  to  qualify  for  certification 
under  this  part.  If  the  Assistant 
Secretary  affirmatively  concludes  that 
the  agency's  law  and  performance  have 
complied  with  the  requirements  of  this 
part  in  each  of  the  five  years,  the 
Assistant  Secretary  may  offer  the  agency 
an  updated  Memorandum  of 
Understanding. 

(c)  An  agency  shall  receive  interim 
certification  prior  to  receiving 
•certification. 

§  1 15.21 1    Suspension  of  certification. 

(a)(1)  The  Assistant  Secretary  will 
suspend  the  agency's  certification  if  the 
Assistant  Secretary  has  reason  to  believe 
that  the  State  or  locality  may  have 
limited  the  effectiveness  of  the  agency's 
implementation  of  the  fair  housing  law 
or  ordinance  by: 

(i)  Amending  the  fair  housing  law  or 
ordinance; 

(ii)  Adopting  rules  or  procedures 
concerning  the  fair  housing  law"  or 
ordinance;  or 

(iii)  Issuing  judicial  or  other 
authoritative  interpretations  of  the  fai.r 
housing  law  or  ordinance. 

(2)  If  the  Assistant  Secretary  suspends 
certification  under  paragraph  (a)(1)  of 
this  section,  such  suspension  will 
remain  in  effect  until  the  Assistant 
Secretary  conducts  a  review  of  the 
changes  in  language  and/or 
interpretation  and  determines  whether 
the  law  or  ordinance  remains 
substantially  equivalent  on  its  face  and 
in  its  operation  to  the  Act. — 

(i)  If  the  Assistant  Secretary 
determines  that  the  law  or  ordinance 
remains  substantially  equivalent  on  its 
face  and  in  operation  to  the  Act.  the 
Assistant  Secretary  will  rescind  the 
suspension  and  reinstate  the  agency's 
interim  certification  and/or  recommend 
the  agency  for  certification.  HUD  will 
provide  reimbursement  for  cases 
processed  during  the  period  of  the 
suspension. 


(ii)  If  the  Assistant  Secretary 
determines  that  the  actions  taken  by  the 
State  or  locality  do  limit  the  agency's 
effectiveness,  certification  will  'oe 
withdrawn  pursuant  to  §  1 1 5.212. 

(b)(1)  The  Assistant  Secretan.'  will 
suspend  the  certification  of  an  agency 
charged  with  the  administration  of  a  fair 
housing  law  or  ordinance,  if  the 
Assistant  Secretary  has  reason  to  believe 
that  the  agency's  performance  does  not 
comply  with  the  criteria  set  forth  by  this 
part.  Such  suspension  shall  not  exceed 
1 80  days. 

(2)  if  the  agency  is  suspended 
pursuant  to  paragraph  (b)  of  this  section, 
the  FHEO  Field  Office  will  not  provide 
payment  for  complaints  processed 
within  that  period  of  time  unless  and 
until  the  Assistant  Secretan,-  determines 
that  the  agency  is  fully  in  compliance 
with  115.202  of  this  part.  The  FHEO 
Field  Office  will  provide  technical 
assistance  to  the  agency  during  this 
period  of  time. — 

(i)  During  the  period  of  a  suspension 
the  Assistant  Secretary  shall  not  refer 
complaints  to  the  agency. 

(ii)  Suspension  under  this  section  also 
renders  the'agency  ineligible  to  receive 
Fair  Housing  Assistance  Program  Funds 
under  subpart  C  of  this  part,  pending 
correction  of  the  deficiencies  by  the 
agency. 

(3)  Before  the  end  of  the  suspension. 
a  final  performance  assessment  will  be 
provided  to  the  Assistant  Secretary 
upon  which  a  determination  will  be 
made  as  to  the  adequacy  of  the  agency's 
performance. 

§  1 1 5.21 2    Withdrawal  of  certification. 

(a)  If  the  Assistant  Secretary  finds,  as 
a  result  of  a  review  undertaken  in 
accordance  with  this  part,  that  the 
agency's  fair  housing  law  or  ordinance 
no  longer  meets  the  requirements  of  this 
part,  the  Assistant  Secretary  shall 
propose  to  withdraw  the  certification 
previously  granted. 

(b)  The  .Assistant  Secretary  will 
propose  withdrawal  of  certification 
under  paragraph  (a)  of  this  section 
unless  further  review  and  information 
or  documentation  establishes  that  the 
current  law  and/or  the  agency's 
administration  of  the  law  meets  the 
criteria  set  out  in  this  part. 

(c)  If  the  Assistant  Secretary 
determines,  after  application  of  the 
criteria  s;et  forth  in  this  Part,  that  the 
state  or  local  law  or  ordinance,  in 
operation,  does  not  provide  substantive 
rights,  procedures,  remedies,  and 
availability  of  judicial  review  for  alleged 
discriminatory  housing  practices  whu  h 
are  substantially  equivalent  to  those 
provided  in  the  Fafr  Housing  .Act,  the 
Assistant  Secretarv  shall  inform  the 
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State  or  local  official  in  writing  of  the 
reasons  for  that  determination. 

Subpart  C— f  air  Housing  Assistance 

Program  (FHAP) 

I 
{115.300    Purpose. 

The  piirpose  of  the  Fair  Housing 
Assistance  Program  (FHAF)  is  to 
provide  assistance  to  State  and  local  fair 
housing  enforcement  agencies.  The 
intent  of  this  funding  program  is  to 
build  a  coordinated  intergovernmental 
enforcement  effort  to  further  fair 
housing  and  to  encourage  the  agencies 
to  assume  a  greater  share  of  the 
responsibility  for  the  administration  and 
enforcement  of  their  fair  housing  laws 
and  ordinances.  This  financial 
assistance  is  designed  to  provide 
support  for: 

(a)  The  processing  of  dual-filed 
complaints: 

(bj  Training  under  the  Fair  Housing 
Act  and  the  agencies'  fair  housing  law; 

(c)  The  provision  of  technical 
assistance; 

(d)  The  creation  and  maintenance  of 
data  and  information  systems;  and 

(e)  The  development  and  ^ 
enhancement  of  other  fair  housing 
enforcement  projects.  | 

f  115.301    Agency  eligibility  criteria. 

Any  agency  with  certification  or 
interim  certification  imder  subpart  A  of 
this  part,  and  which  has  entered  into  a 
MQU  or  interim  agreement,  is  eUgible  to 
participate  in  the  FHAP. 

f  115.302    Capacity  Building  Funds. 

(a)  Capacity  Building  Fimds  (CBF)  are 
funds  that  HUD  may  provide  to  an 
agency  with  interim  certification  during 
the  agency's  first  three  years  of 
participation  in  the  FHAP.  Agencies 
receiving  CBF  are  not  eligible  to  receive 
contributions  funds  under  §  115.304. 

(b)  Capacity  Building  Funds  will  be 
provided  in  a  fixed  armual  amount  to  be 
utilized  for  the  eligible  activities 
established  pursuant  to  §  115.303. 
However,  in  the  second  and  third  year 
of  the  agency's  participation  in  the 
FHAP,  HUD  has  the  option  to  permit  the 
agency  to  receive  Capacity  Building 
funding  on  a  per  case  basis,  rather  than 
in  a  single  annual  amoimt. 

(c)  In  order  to  receive  capacity 
building  funds,  agencies  will  be 
required  to  submit  a  statement  of  work 
which  identifies: 

(1)  The  objectives  and  activities  to  be 
carried  out  with  the  CBFs  received; 

(2)  A  plan  for  training  all  of  the 
agency's  employees  involved  in  the 
administration  of  the  agency's  fair 
housing  law  or  ordinance; 

(3)  A  statement  of  the  agency's 
intention  to  participate  in  HUD- 


sponsored  training  in  accordance  with 
the  training  requirements  set  out  in  the 
cooperative  agreement: 

(4)  A  description  of  the  agency's 
complaint  processing  data  and 
information  system  or,  alternatively, 
whether  the  agency  plans  to  use 
capacity  building  funds  to  purchase  and 
install  a  data  system;  and 

(5)  A  description  of  any  other  fair 
housing  activities  that  the  agency  will 
undertake  with  its  capacity  building 
funds. — 

(i)  All  such  activities  must  address 
matters  affecting  fair  housing 
enforcement  which  are  cognizable 
under  the  Fair  Housing  Act.  Any 
activities  which  do  not  address  the 
implementation  of  the  agency's  fair 
housing  law  or  ordinance,  and  which 
are  therefore  not  cognizable  under  the 
Fair  Housing  Act,  will  be  disapproved. 

(ii)  Reserved. 

§  1 1 5.303    Eligible  activities  For  Capacity 
Building  Funds. 

The  primary  purposes  of  capacity 
building  funding  is  to  provide  for 
complaint  activities  and  to  support 
activities  that  produce  increased 
awareness  of  fair  housing  rights  and 
remedies.  All  such  activities  must 
support  the  agency's  administration  of 
its  fair  housing  law  or  ordinance  and 
address  matters  affecting  fair  housing 
which  are  cognizable  under  the  Fair 
Housing  Act.  HUD  will  periodically 
publish  a  list  of  eligible  activities  in  the 
Federal  Register. 

§  1 1 5.304    Agencies  Eligible  for 
Contributions  Funds. 

(a)  An  agency  that  has  received 
Capacity  Building  Funds  for  three 
consecutive  years  is  eligible  for 
contributions  funding.  Contributions 
funding  consists  of  three  categories: 

(1)  Complaint  Processing  (CP)  Funds; 

(2)  Administrative  Costs  (AC)  Funds; 
and 

(3)  Special  Enforcement  Efforts  (SEE) 
Funds  (§  115.305  sets  forth  the 
requirements  for  SEE  funding). 

(d)  Complaint  Processing  Funds.  (1) 
Agencies  receiving  CP  funds  will 
receive  such  support  based  solely  on  the 
number  of  complaints  processed  by  the 
agency  and  accepted  for  payment  by  the 
Director  of  FHEO  during  a  consecutive, 
specifically  identified,  12-month  period. 
Normally  this  period  will  be  the 
previous  year's  funding  cycle. 

(2)  Funding  for  agencies  in  their 
fourth  year  of  participation  in  the  FHAP 
will  be  based  on  the  number  of 
complaints  acceptably  processed  by  the 
agency  during  the  agency's  third  year  of 
participation  in  the  FHAP. 

(c)  Administrative  Cost  (AC)  Funds. 
Agencies  which  acceptably  process  100 


or  more  cases  will  receive  no  less  than 
10  percent  of  the  agency's  annual  FHAP 
payment  amount  for  the  preceding  year, 
in  addition  to  case  processing  funds, 
contingent  on  fiscal  year  appropriations. 
Agencies  that  acceptably  process  fewer 
than  100  cases  will  receive  a  flat  rate 
contingent  on  fiscal  year  appropriations. 

(1)  Agencies  will  be  required  to 
provide  HUD  with  a  statement  of  how 
they  intend  to  use  the  AC  funds.  HUD 
may  require  that  some  or  all  AC  funding 
be  directed  to  activities  designed  to 
create,  modify,  or  improve  local, 
regional,  or  national  information 
systems  concerning  fair  housing  matters 
(including  the  purchase  of  state  of  the 
art  computer  systems  and  getting  on  line 
or  internet  access,  etc.). 

(2)  [Reserved.] 

§  1 1 5.305    Special  Enforcement  Effort 
(SEE)  funds. 

(a)  SEE  funds  are  funds  that  HUD  will 
provide  to  an  agency  to  enhance 
enforcement  activities  of  the  agency's 
fair  housing  law  or  ordinance.  SEE 
funds  will  be  a  maximum  of  20%  of  the 
agency's  total  FHAP  cooperative 
agreement  for  the  previous  contract 
year,  based  on  approval  of  eligible 
activity  or  activities,  and  based  on  the 
appropriation  of  funds.  All  agencies 
receiving  contributions  funds  are 
eUgible  to  receive  SEE  funds  if  they 
meet  three  of  the  six  criteria  set  out 
below: 

(1)  The  agency  has  taken  action  to 
enforce  a  subpoena  or  make  use  of  its 
prompt  judicial  action  authority  within 
the  past  year; 

(2)  The  agency  has  held  at  least  one 
administrative  hearing  or  has  had  at 
least  one  case  on  a  court's  docket  for 
civil  proceedings  during  the  past  year; 

(3)  At  least  ten  percent  of  the  agency's 
fair  housing  caseload  resulted  in  written 
conciliation  agreements  providing 
monetary  relief  for  the  complainant  as 
well  as  remedial  action,  monitoring, 
reporting  emd  pubUc  interest  relief 
provisions; 

(4)  The  agency  has  had  in  the  most 
recent  three  years,  or  is  currently 
handling,  at  least  one  major  fair  housing 
systemic  investigation  requiring  an 
exceptional  amount  of  expenditure  of 
funds; 

(5)  The  agency's  administration  of  its 
fair  bousing  law  or  ordinance  received 
meritorious  mention  for  its  complaint 
processing  or  other  fair  housing 
activities  that  were  innovative;  or 

(6)  The  agency  must  have  fully 
investigated  10  fair  housing  complaints 
during  the  previous  funding  year. 

(b)  Notwithstanding  the  eUgibility 
criteria  set  forth  in  paragraph  (a)  of  this 
section,  an  agency  will  be  inefigible  for 
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SEE  funds  if  20%  or  more  of  an  agency's 
fair  housing  complaints  result  in 
administrative  closures. 

(c)  SEE  funding  amounts  are  subject 
to  the  FHAP  appropriation  by  Congress 
and  will  be  described  in  writing  in  the 
cooperative  agreements  annually.  HUD 
will  periodically  pubUsh  a  fist  of 
activities  eligible  for  SEE  funding  in  the 
Federal  Register. 

§115.306    Training  funds. 

(a)  All  agencies  are  eligible  to  receive 
training  funds.  Training  funds  are  fixed 
amounts  based  on  the  number  of  agency 
employees  to  be  trained  and  shall  be 
allocated  based  on  the  FHAP 
appropriation.  Training  funds  may  be 
used  only  for  HUD-approved  or  HUD- 
sponsored  training.  Agency  initiated 
training  or  other  formalized  training 
may  be  included  in  this  category. 
However,  such  training  must  first  be 
approved  by  the  Cooperative  Agreement 
Officer  (CAO)  and  the  Government 
Technical  Representative  (GTR). 
Specifics  on  the  amount  of  training 
funds  that  an  agency  will  receive  and, 
if  applicable,  amounts  that  may  be 
deducted,  will  be  set  out  in  the 
cooperative  agreement  each  year. 

(b)  All  staff  of  the  agency  responsible 
for  the  administration  of  the  fair 
housing  law  or  ordinance  must 
participate  in  mandatory  FHAP  training 
sponsored  by  HUD  at  the  national  and 
field  office  levels.  If  the  agency  does  not 
participate  in  the  mandatory  national 
and  field  office  HUD-sponsored 
training,  training  funds  will  be  deducted 
from  their  overall  training  amount. 

§  1 1 5.307    Additional  requirements  for 
participation  in  the  FHAP. 

(a)  Agencies  which  participate  in  the 
FHAP  must: 

(1)  Conform  to  reporting  and  record 
maintenance  requirements  determined 
by  the  Assistant  Secretary; 

(2)  Agree  to  on-site  technical 
assistance  and  guidance  and 
implementation  of  corrective  actions  set 
out  by  the  Department  in  response  to 
deficiencies  found  during  the  technical 
assistance  or  performance  assessment 
evaluations  of  the  agency's  operations; 

(3)  Agree  to  implement  and  adhere  to 
policies  and  procedures  (as  their  laws 
and  ordinances  will  allow)  provided  to 
the  agencies  by  the  Assistant  Secretary, 
including  but  not  limited  to  guidance  on 
investigative  techniques,  case  file 
preparation  and  organization, 
implementation  of  data  elements  for 
complaint  tracking,  etc.; 

(4)  Spend  at  least  twenty  (20)  percent 
of  its  total  annual  budget  on  fair  housing 
activities;  and 

(5)  Not  unilaterally  reduce  the  level  of 
financial  resources  currently  committed 


to  fair  housing  complaint  processing 
(budget  and  staff  reductions  or  other 
actions  outside  the  control  of  the  agency 
will  not,  alone,  result  in  a  negative 
determination  for  the  agency's 
participation  in  the  FHAP). 

(b)  The  agency's  refusal  to  provide 
information,  assist  in  implementation, 
or  carry  out  the  requirements  of 
paragraph  (a)  of  this  section  may  result 
in  the  denia'l  or  interruption  of  its 
receipt  of  FHAP  funds. 

§  1 15.308    Standards  for  FHAP  program 
review. 

HUD  will  conduct  reviews  of  the 
agency's  cooperative  agreement 
implementation.  This  review  will  also 
identify; 

(a)  How  the  agency  used  the  FHAP 
funds  received; 

(b)  Whether  its  draw-down  of  funds 
was  timely; 

(c)  Whether  the  agency  has  been 
audited  and  received  copies  of  the  audit 
reports  in  accordance  with  applicable 
rules  and  regulations  for  State  and  local 
goveriunental  entities;  and 

(d)  If  the  agency  complied  with  all 
certifications  and  assurances  required 
by  HUD  in  the  cooperative  agreement. 

§  11 5.309    Reporting  and  recordkeeping 
requirements. 

(a)  The  agency  shall  establish  and 
maintain  records  demonstrating: 

(1)  Its  financial  administration  of  the 
FHAP  funds;  and 

(2)  Its  performance  under  the  FH.A.P. 

(b)  In  accordance  with  the  cooperative 
agreement  in  effect  between  the  agency 
and  HUD,  the  agency  will  provide  to 
HUD  the  agency  reports  maintained 
pursuant  to  paragraph  (a)  of  this  section. 
The  agency  will  provide  reports  to  HLID 
in  accordance  with  the  cooperative 
agreement  in  effect  between  the  agency 
and  HUD  for  frequency  and  content, 
regarding  complaint  processing, 
training,  data  and  information  systems, 
enforcement  and  other  activities 
explaining  how  FH.^P  funds  were 
expended  and  used. 

(c)  The  agency  will  permit  reasonable 
public  access  to  its  records,  consistent 
with  the  jurisdiction's  requirements  for 
release  of  information.  Documents 
relevant  to  the  agency's  participation  in 
FHAP  must  be  made  available  at  the 
agency's  office  during  normal  working 
hours  (except  that  documents  with 
respect  to  ongoing  fair  housing 
complaint  investigations  are  exempt 
from  public  review  consistent  with 
Federal  and/or  State  law). 

(d)  The  Secretary,  the  Inspector 
General  of  HUD.  and  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives. 


shall  have  access  to  all  pertinent  books, 
accounts,  reports,  files,  and  other 
payments  for  surveys,  audits, 
examinations,  excerpts,  and  transcripts 
as  they  relate  to  the  agency's 
participation  in  FHAP. 

(e)  All  files  will  be  kept  in  such 
fashion  as  to  permit  audits  under 
applicable  procurement  regulations  and 
guidelines  and  the  Single  Audit 
requirements  for  State  and  local 
agencies. 

(f)  The  FHAP  financial  records  and 
files  will  be  kept  at  least  three  years  on- 
site  after  any  cooperative  agreement  has 
terminated. 

§115.310    Subcontracting  under  the  FHAP. 

If  an  agency  subcontracts  to  a  public 
or  private  agency  any  activity  for  which 
the  subcontractor  will  receive  FHAP 
funds,  the  agency  must  ensure  and 
certify  in  writing  that  the  subcontractor 
is: 

(a)  Using  services  and  facilities  that 
are  accessible  in  accordance  with  the 
Americans  with  Disabilitv  Act  (ADA) 
(29  U.S.C.  706)  and  Section  504  of  the 
1973  Rehabilitation  Act  (29  U.S.C.  792); 

(b)  Complying  with  the  standards  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  (12  U.S  C.  1701u);  and 

(c)  Furthering  fair  housing. 

§115.311    Corrective  and  remedial  action. 

(a)  If  HUD  makes  a  preliminary 
determination  that  an  agency  has  not 
complied  with  §  115.309,  the  agency 
will  be  given  written  notice  of  this 
determination  and  an  opportunity  to 
show,  through  demonstrable  facts  and 
data,  that  it  has  done  so  within  a  time 
prescribed  by  HUD. 

(b)  If  an  agency  fails  to  demonstrate  to 
HUD's  satisfaction  that  it  has  met 
program  review  standards.  HUD  will 
request  the  agency  t^  submit  and 
comply  with  proposals  for  action  to 
correct,  mitigate,  or  prevent 
performance  deficiencies,  including,  but 
not  limited  to: 

(1)  Preparing  and/or  following  a 
schedule  of  actions  for  carrying  out  the 
affected  fair  housing  activities; 

(2)  Establishing  and/or  following  a 
management  plan  that  assigns 
responsibilities  for  carrying  out  the 
actions  required; 

(3)  Canceling  or  revising  activities 
likely  to  be  affected  by  a  performance 
deficiency  before  expending  FH.\P 
funds  for  the  activities;  and 

(4)  Redistributing  or  suspending 
disbursement  of  FH.AP  funds  that  have 
not  yet  been  disbursed 

(c)  HUD  may  condition  the  use  of 
FHAP  award  amounts  with  respect  tn  an 
agency's  succeeding  fiscal  year's 
allocation  on  the  satisfactorv 
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completion  by  the  agency  of  appropriate 
corrective  actions.  When  the  use  of 
funds  is  so  conditioned,  HUD  will 
specify  the  deficiency (ies),  the  required 
corrective  action(s),  and  the  time 
allowed  for  taking  these  actions.  Failure 
of  the  agency  to  complete  the  actions  as 
specified  will  result  in  a  reduction  or 
withdrawal  of  the  FHAP  allocation  in  an 
amount  not  to  exceed  the  amount 
conditionally  granted. 

Dated:  January  31, 1996. 
EUxabeth  K.  Julian, 

Acting  Assistant  Secretary  for  Fair  Housing 

and  Equal  Opportunity. 

[FR  Doc.  96-4437  Filed  2-27-96;  8:45  am] 
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Title  3— 

The  President 


Proclamation  6866  of  February  26,  1996 
American  Red  Cross  Month,  1996 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  its  founding  in  1881  by  Clara  Barton,  the  American  Red  Cross  has 
brought  hope  and  healing  to  citizens  and  communities  across  the  countrv. 
Today,  some  1.4  million  trained  volunteers  work  to  fulfill  the  Red  Cross' 
mission  by  providing  relief  to  disaster  victims;  by  ensuring  that  our  Nation 
has  an  adequate  and  safe  blood  supply;  by  training  millions  of  Americans 
in  essential  lifesaving  and  safety  techniques;  and  by  assisting  members  of 
our  Armed  Forces,  their  families,  and  our  distinguished  veterans. 

This  past  year,  the  American  Red  Cross  has  carried  on  its  extraordinary 
legacy  across  the  country  and  around  the  world.  When  a  bomb  destroyed 
the  Alfred  P.  Murrah  Federal  Building  in  Oklahoma  City  on  April  19.  the 
Red  Cross  was  there  within  minutes  to  assist  those  whose  loved  ones  were 
killed  in  the  tragic  blast.  After  a  series  of  record-breaking  storms  and  hurri- 
canes ruined  houses  and  displaced  people,  the  Red  Cross  served  more  than 
a  million  meals  and  helped  victims  to  begin  rebuilding  their  lives.  And 
today,  as  OPERATION  JOINT  ENDEAVOR  works  to  secure  the  peace  in 
Bosnia,  the  Red  Cross  is  facilitating  emergency  communications  between 
our  troops  and  their  families  at  home. 

The  Red  Cross  has  earned  our  Nation's  deepest  respect  and  appreciation 
for  its  important  lifesaving  and  life-rebuilding  work  and  for  its  countless 
daily  efforts  to  promote  health  and  safety.  This  month  and  throughout  the 
year,  let  us  take  time  to  recognize  this  vital  organization  and  do  all  we 
can  to  further  its  goals  of  preventing,  preparing  for,  and  responding  to 
emergencies. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America  and  Honorary  Chairman  of  the  American  Red  Cross,  bv  virtue 
of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  do  hereby  proclaim  March  1996,  as  Americaj  ^»  ;  Cross  Month. 
I  urge  all  the  people  of  the  United  States  to  support  Reci  (joss  ( hapters 
nationwide  by  volunteering  and  participating  in  Red  Cross  t^iood  drives, 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tv.entv-si.xth 
day  of  February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
six,  and  of  the  Independence  of  the  United  States  of  Amenta  the  two 
hundred  and  twentieth. 


[FR  Doc.  96-4708 
Filed  2-27-96;  8:45  am) 
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540 5846 

29  CFR 

102 6940 

1600 7065 

1650 7065 

1910 5507 

1915 5507 

1917 .-. 5507 

1918 5507 

1919 5507 

1926 5507 

1928 5507 

2619 5945 

2676 5945 

Proposed  Rules: 

103 4246 

Ch.  XIV 3624 

1904 4030 

1952 4030 

30  CFR 

202 5448 

206 3800,5448 

260 3800 

756 6507 

906 6509 

935 7411 

948 6511 

950 6537 


Proposed  Rules: 

Ch.  II 4390 

203 6958,7089 

256 6958,7089 

260 6958.7089 

931 3625 

938 7446 

943 3628 

31  CFR 

103 4326.7054 

351 5510 

357 6113 

370 6113 

595 3805 

32  CFR 

220 6540 

290 4885.5510 

311 3813 

^321 3814 

835 4351 

838 4351 

843 4351 

848 4352 

Proposed  Rules: 

339 6588 

838 4390 

33  CFR 

1 6542 

100 4885.  5680.  7071 

117 4886 

165 7071,7413 

334 .7214 

Proposed  Rule: 

100 7089 

117 6588,  6589,  6803.  7306 

157 6334.6590 

165 4945.6178 

187 6943 

334 7231 

34  CFR 

668 3776 

690 3776 

Proposed  Rules: 

Ch.VI 4198 

201 3772 

361 4390 

646 4758 

36  CFR 

13 6943 

223 5684 

242 5685 

1206 5656 

1210 5660 

Proposed  Rules: 

7 5354 

17 5356 

1190 5723 

1191 5723 

37  CFR 

202 5445 

38  CFR 

0 7215 

1 7215 

2 7215 

3 7215 

13 7215 

14 7215 

17 7215 

21 6780.7217 

36 7215.7414 

Proposed  Rules: 

21 5357 

39  CFR 
Proposed  Rules: 

233 7452 

40  CFR 

30 6066 

33 6066 

51 4588 


52 3572.  3575,  3578,  3579. 

3581,3582,3584,3586, 
3588,3589,3591.3815. 
3817,3819.3821.3824, 
4215,4216.4217,4352. 
4353.  4887.  4890.  4892. 
4895,  4897,  4899,  4901 , 
5285,5288.5291,5295, 
5297,  5299.  5303.  5306. 
5307,5511.5514.5515, 
5689.  5690.  5694,  5696. 
5699,5701.5704,6114, 
6543.6545.6547,7218. 
7221,7415,7418 

63 4902 

70 3827,  4217,  4220,  5705, 

7073 

80 3832 

81 3591,4357.5707 

82 4736 

85 5840 

86 6944.6949 

110 7419 

180 4591 .  4592,  4593,  571 1 . 

5712.  5714.  5716,  6549. 
6551 

194 5224 

262 4903 

264 4903 

265 4903 

270 4903 

271 4742,5718 

281 3591,3599 

282 4224,  6319.  6554 

300 4747,  61 15,  6556 

704 7076 

712 7421 

716 .'.7421 

799 7221 

Proposed  Rules: 

52 3631,  3632.  3633,  3634, 

3635.3891,3892.4246, 
4391,4392.4598.4946. 
4947,  4948.  4949.  5358, 
5359,  5360.  5362,  5263. 
5526,  5527.  5723,  5724. 
5725.6178,6179,6591. 
6592,  7453 

61 6184 

63 6184,7232 

125 7404 

264 7232 

265 7232 

266 7232 

70 3893,4248 

76 3893 

80 3894 

81 3635,  4392.  5363,  6179 

89 4600 

90 4600 

91 4600 

180 4621.  4623,  5726.  5728. 

6804 

186 6592 

261 5528.6805 

268 4758 

271 4758,5528 

300 6806,6807 

302 4758,5528 

440 5364 

764 7454 

41  CFR 

60-250 6116 

302-11 3838 

Proposed  Rules: 

60-741 5902 

42  CFR 

24 6118.6556 

57 6118 

58 6118 

Proposed  Rules: 

100 4249 


43  CFR 

3100 

4100 


.4748 
.4227 


Public  Land  Orders: 
1374  (Revoked  in  part 

by  PL0  7186) 7223 

1992  (Revoked  in  part 

by  PLO  7185) 7223 

2558  (Revoked  in  part 

by  PLO  7185) 7223 

3689  (Revoked  in  part 

by  PLO  7182) 4359 

7157  (Corrected  by 

PLO  7185) 7223 

7183 4752 

7184 5719 

7185 7223 

7186 7223 

8364 7077 

44  CFR 

206 7224 

10 4227 

64 5947 

65 6559,  6560.  6561,  6564, 

6565.  6566 
67 6568,6569,6571 

Proposed  Rules: 

62 3635 

67 6593.  6598,  6601 

45  CFR 

1370 

46  CFR 

108 

110 

Ill 

112 

113 

Ch.  Ill 

150 

161 

401 

402 

514 


Proposed  Rule: 

Ch.  I 


90 

98 

108 

110 

Ill 

112 

113 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

161 

170 

174 

175 

47  CFR 

0 4359.4916 

1 4359.4916 

15 3600 

17 4359 

21 4359 

22 4359 

23 4359 

24 4359 

25 4359 

43 4918 

63 4937 

73 4232,  4233.  4234.  4359, 

5721.5722 


.6791 

.7090 
.7090 
.7090 
.7090 
.7090 
..5720 
..5518 
.7090 
..5720 
.5720 
.5308 

..6961 
.7425 
.7425 
.4132 
.4132 
.4132 
..4132 
.4132 
.7425 
.7425 
.7425 
.7425 
.7425 
.7425 
.7425 
.7425 
.7425 
.7425 
.7425 
.7425 
.4132 
.7425 
.7425 
.7425 


74. 
76. 
78. 
80. 
87. 


4359 

.6131 
4359 
4359 
4359 


90 3600.  3841,  4234.  4359. 

6138,6574 

94 4359 

95 4359 

97 4359 

Proposed  Rotes: 

Ch.  1 6607 

1 6809.6961.7455 

2 6189.6809 

20 3644,6963 

21 6809 

22 6199 

61 3644 

69 3644 

73 4392,  4393,  4950,  6335, 

6336.  6337,  7091 

76 3657,6210 

90 6199,6212 

94 5809 

48  CFR 

228 3600 

231 7077 

252 3600 

501 6164 

504 6164 

507 6164 

510 6164 

511 6164 

512 6164 

514 6164 

515 6164 

538. 6164 

539 6164 

543 6164 

546 6164 

552 6164 

570 6164 

1403 5519 

1425 5519 

1452 5519 

1815 5312 

1816 5312 

1819 5312 

1823 5312.  7224 

1825 :. 6577 

1827 5312 

1835 5312 

1837 5312 

1852 5312.  7224 

3509 : 3846 

9903 7616 

9904 5520 

Proposed  Rules: 

Ch.  1 6760 

Ch.2 6760 

Ch.  53 4393 

25 6910 

52 6910 

401-453 7456 

909 3877 

49  CFR 

107 7178 

199 5722 

251 4937 

258 4937 

531 4369 

571 4370.4938.  5949,6173 

661 5300 

1 039 7426.  7427 

1134 7426 

1135 7426 

1138 7427 

1140 7427 

1145 7426 

1153 7426 

1175 7428 

1314 7428 

Proposed  Rules: 

171 


.6478 
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172 6478 

173 6478 

176 6478 

177 6478 

178 6478 

232 6610 

525 4249 

541 4249 

555 4249 

571 4249,  4624,  5370,  5730, 

6616 

575 5730 

581 4249 

50CFR 

14 3849 

17 4372 

23 6793 

100 5685 

216 7429 

217 6064 

227 6064 

229 3851 

296 6322 

611 4304,4311 

620 3602 

642 61 75,  7078 

672 3602,  4304,  4594,  5608 

675 431 1 .  5608,  6323.  6953 

676 4304,  431 1 

681 6577 

PropoMd  RuIm: 

17 4394.  4401.  5971.  6964, 

7457. 

23 3894 

285 3666 

424 - 4710 

Ch.VI 6810 

641 4950 

642 6965 

651 6230 

672 -.6337 

675 6337 


UMI 


REMINDERS 

The  rules  and  proposed  rules 
In  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Melons  grown  in  Texas; 
put}lished  2-28-96 

AGRICULTURE 
DEPARTMENT 

Immigration  Reform  and 
Control  Act: 

Immigration  and  Nationality 
Act;  replenishment 
agricultural  worker 
program  expiration;  CFR 
part  removed;  published 
1-29-96 
Special  agricultural  worker 
program  expiration;  CFR 
part  renx>ved;  published 
1-29-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Federal  regulatory  review: 
Marine  mammals;  protected 
species  general  permits; 
published  2-28-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Domestic  exchange-traded 
commodity  option 
transactions: 
Futures  commission 
merchants;  disciplinary 
actions  notification 
requirement;  published  1- 
29-96 
Foreign  futures  and  options 
transactions: 
Tokyo  Grain  Exchange; 
published  1-29-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Air  Act: 
State  operating  pennits 
programs- 
South  Dakota;  published 
•   1-29-96 
Water  programs: 
Oil  discharge  program; 
editorial  revision; 
published  2-28-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 


Ohio;  published  2-28-96 

MANAGEMENT  AND 
BUDGET  OFFICE 

Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board- 
Disclosure  statement  form; 
published  2-28-96 

SMALL  BUSINESS 
ADMINISTRATION 

Federal  regulatory  review: 

Procedure  rules  governing 

cases  before  Office  of 

Hearings  and  Appeals; 

published  1-29-96 
Program  Fraud  Civil 

Remedies  Act  regulations; 

published  1-29-96 
Starxjards  for  conducting 
'    business  with  SBA; 

published  1-29-96 
Freedom  of  Information  Act 
and  Privacy  Act: 
Federal  regulatory  review; 

published  1-29-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

General  Dynamics; 
putdished  1-29-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Discount  points  financed  in 
connection  with  interest 
rate  reduction  refinancing 
loans;  limitation;  published 
2-28-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in  California: 
comments  due  by  3-4-96; 
published  2-1-96 

Potatoes  (Insh)  grown  in- 

Idaho;  comments  due  by  3- 
4-96;  published  2-1-96 
Specialty  crops;  import 

regulations: 

Peanuts;  comments  due  by 
3-4-96;  published  2-1-96 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Consultants  funded  by 
bon'owers;  use;  comments 
due  by  3-4-96;  published  1- 
2-96 

Electric  loans: 


RUS  txjrrowers;  audit  policy 
and  certified  piMic 
accountant  requirements; 
comments  due  by  3-4-96; 
published  1-3-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  Ircensing: 
Commerce  conti^d  list- 
Items  controlled  for 
nuclear  nonproliferation 
reasons;  Argentina, 
New  Zealand,  Poland, 
South  Africa,  and  South 
Korea  addition  to 
eligit)tlity  list;  comments 
due  t>y  3-4-96; 
published  2-1-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Gulf  of  Mexico  reef  fish; 

comments  due  by  3-8-96; 

published  2-9-96 
Pacific  Coast  groundfish, 

comments  due  by  3-8-96; 

published  1-23-96 
Tuna  Management  in  the  Mid- 
Atlantic  Negotiated 
Rulemaking  Committee: 
Intent  to  establish; 

comments  due  by  3-4-96: 

published  2-1-96 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
Individual  case 
management;  comments 
due  by  3-f)-96.  published 
1-4-96       \ 
Personnel: 
Conduct  on  Pentagon 
Reservation;  comments 
due  by  3-6-96,  published 
1  -8-96 
Elected  school  twards- 
National  Defense 
Authorization  Act. 
implementation, 
comments  due  b>  3-4- 
96;  published  1-4-96 

EDUCATION  DEPARTMENT 

Postsecondar>'  education: 
Higher  Education  Act  of 
1965- 

Federal  student 
assistance  piograms; 
improved  ove-'Sight: 
comments  due  by  3-4- 
96;  published  2-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control,  new 
motor  vehicles  and  engines; 
Gasoline  spark-igmtion  and 
diesei  conrpression-ignition 


marirw  er>gines;  em(ss»on 

standards;  comments  due 

by  3-8-96;  published  2-7- 

96 
Air  quality  imptementafion 
plans;  approval  arxl 
promulgation;  various 
States: 
Florida;  comments  due  by 

3^-96;  published  2-1-96 
Georgia;  comments  due  by 

3^-96;  published  2-2-96 
Illinois:  comments  due  by  3- 

4-96:  published  2-1-96 
Indiana;  comments  due  by 

3-4-96;  published  2-1-96 
Maryland;  comments  due  by 

3^-96;  published  2-1-96 
Michigan;  comments  due  by 

3-4-96;  published  2-2-96 
Missouri;  comments  due  by 

3-7-96;  published  2-6-96 
North  Caroliria;  comments 

due  by  3-4-96;  putilished 

2-1-96 
Pennsylvania;  comments 

due  by  3-6-96:  published 

2-7-96 
Rhode  Island;  comments 

due  by  3-4-96;  published 

2-2-96 
West  Virginia,  comments 

due  by  3-6-96:  puWisned 

2-5-96 
Air  quality  implementation 
plans;  -.A'. approval  and 
promulgation:  various 
States:  air  quality  planning 
purposes:  designation  of 
areas 
Ohio;  comrrients  due  by  3- 

4-96.  publisned  2-^  96 
Air  quality  pla.Tning  purposes, 
des'gnat'O"^  o'  a-eas 
South  Dakota,  comrneri:^ 

due  b>  3  7-56.  puo.b^ed 

2-6-96 
Cean  Ai'  Act 
Acid  ram  p'oa^TH- 

Nitroger-i  oxides  emission 
redjci  on  program, 
comr^ents  dje  b>  3-4- 
96,  published  i  -'9-96 
State  operating  permits 

programs - 

Massachusetts,  cor.nrients 
due  by  3-4-56 
published  2  2-96 

Massachusetts,  comments 
due  b,  3-4-95: 
published  2  2-96 
Pest'CiOes.  tolerances  m  food. 
animal  feeds,  and  raw 
agricultural  comrnodlies. 
2,4-0.2.4 

dlChlorop^'-no^ya:et.c 

acidi.  cof'^.'^ie'-'i  due  t> 

3-8-96,  pul;i  shfd  2  22-96 
Xanthan  Gum-modified, 

corr,mer:ts  due  b,  3-8-95: 

published  2-7-:-6 


VI 
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Water  poHulion  control: 
National  poUutarrt  discturge- 
eKmination  systerrv- 
Publiciy  owned  treatment 
ftortis.  etc.;  permit 
application 

requirements;  comments 
due  by  3-5-96; 
pubUshed  12-6-95 
Water  quality  standards- 
Arizona  surface  waters; 
comments  due  by  3-S- 
96;  pubiistied  1-29-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnmn  carrier  sen/lces: 

Enhanced  91 1  serm:es 
compatibility  of  wireless 
services;  comments  due 
by  3-4-96;  published  2-23- 
96 
Common  carriers: 

Local  exdiange  carriers  and 
commercial  mobile  radio 
service  providers;  equal 
access  and 
interconnection 
obligations;  comments  due 
by  3<4-96;  put)lished  2-23- 
96 
Radk)  services,  special: 

Commercial  mobile  radio 
services- 

Flexfcle  service  offerings; 
comments  due  by  3-4- 
96;  published  2-28-96 

Fixed  point-to-point 
microwave  service  in  37 
GHz  band;  channeling 
plan,  etc.;  comments  due 
by  3-4-96;  published  2-22- 
96 
Radk)  stations;  table  of 

assignments: 

Karaas;  comments  due  by 
3-4-96;  published  1-26-96 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Debates  and  news  stories 
produced  by  cable 
television  organizations; 


comments  due  by  3-4-96; 
published  2-1-96 

FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Incandescent  lamp  (light 
bulb)  industry;  comments 
chje  by  3-7-96;  published 
1      2-6-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Prescription  drug  product 
labeling;  public  patient 
education  wort(Shop; 
comments  due  by  3-6-96; 
published  1-30-96 
Medical  devices: 
Orthopedic  devices- 
Pedicle  screw  spinal 
systems;  classification, 
etc.;  comments  due  by 
3-4-96;  published  12-29- 
95 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Importation,  exportation,  and 
transportation  of  wildlife: 
Box  turties;  export; 
comments  due  by  3-4-96; 
pi^ished  2-2-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan  sut)mission: 
New  Mexico;  comments  due 
by  3-4-96;  published  2-1- 
96 
Permanent  program  and 
at)andoned  mine  land 
reclamation  plan 
sut>missions: 

Texas;  comments  due  by  3- 
4-96;  published  2-1-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Aliens  employment  control: 
Employment  eligit>ility 
verification  form  (Form  I- 


9);  electronic  production 
and/or  storage 
demonstration  project; 
application  deaidline 
extended;  comments  due 
by  3-8-96;  published  2-6- 
96 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  conti'ol,  custody,  care, 
etc.: 

Telephone  regulations  and 
inmate  finarx:ial 
responsibility;  comments 
due  by  3-4-96;  published 
1-2-96 
STATE  DEPARTMENT 
Press  building  passes; 
comments  due  by  3-4-96; 
published  2-2-96 
Tort  claims  and  certain 
property  damage  claims, 
administi'ative  setUement; 
CFR  part  removed; 
comments  due  by  3-8-96; 
put)lished  1-30-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawtxidge  operations: 
North  Carolina;  comments 
due  by  3-8-96;  put)lished 
1-23-96 
Federal  regulatory  review; 
comments  due  by  3-4-96; 
put>lished  1-2-96 
Ports  and  waterways  safety: 
Savannah  River  et  al.,  QA; 
safety/security  zones; 
comments  due  by  3-4-96; 
put)lished  1-3-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
de  Havilland;  comments  due 
by  3-7-96;  published  1-25- 
96 
Aerospatiale;  convnents  due 
by  3-7-96;  published  1-25- 
96 
Airtxjs  Industrie;  comments 
due  by  3-4-96;  published 
2-12-96 


Beech;  comments  due  by  3- 
7-96;  published  1-25-96 

Boeing;  comments  due  by 
3-4-96;  pitolished  1-3-96 

British  Areospace; 
comments  due  by  3-7-96; 
published  1-25-96 

Cessna;  comments  due  t)y 
3-7-96;  published  1-25-96 

Consti^ucciones 
Aeronauticas,  S.A. 
(CASA);  comments  due 
by  3-7-96;  published  1-25- 
96 

Domier,  comments  due  by 
3-7-96;  published  1-25-96 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  3-7-96;  published 
1-25-96 

Empresa  Brasileiro  de 
Aeronautico,  S.A. 
(EMBRAER);  comments 
due  by  3-7-96;  published 
1-25-96 

FairctHkJ;  comments  due  by 
3-7-96;  published  1-25-96 

Fokker;  comments  due  by 
3-4-96;  pU>lished  2-12-96 

Jetstream;  comments  due 
by  3-7-96;  putjiished  1-25- 
96 

Robinson  Helicopter  Co.; 
comnwnts  due  by  3-4-96; 
published  2-2-96 

SAAB;  comments  due  by  3- 
7-96;  published  1-25-96 

Short  Brothers;  comments 
due  by  3-7-96;  published 
1-25-96 

Class  E  airspace;  comments 
due  by  3-5-96;  put>lished  1- 
23-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Mari<etat>le  book-enti^ 
Treasury  bills,  notes  and 
bonds;  sale  and  issue; 
comments  due  by  3-5-96; 
published  1-5-96  . 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   .5133  Charge  yoor  order. 

VT7C  Its  easy! 

I  ILiJj  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquir»M-(202)  512-2250 


copies  of  DCKOJMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S  X  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25% 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Tjrpe  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment 

1  Check  payable  to  the  Superintendent  of  Documents 

n 


(Street  address) 


GPO  Deposit  Account         : L 

J  VISA  or  MasterCard  Account 


J L 


(City,  State,  ZIP  Code) 


L 


± 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  New  Orders.  Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(R«v  12/91) 


Public  Laws 


104th  Congress,  2ncl  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  senm»  includes  all  public  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton.DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YlLiS,  enter  my  subscription(s)  as  follows: 


OfdBf  Pfooiting  Cods: 

*6216 


Charge  your  order. 
H'a  Eaeyl 


83 


J«f_ 


Fax  your  orders  (202)  512-2233 
Phone  your  orders  (202)  512-1800 


.subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2nd*Session,  1996  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account         I    I    I 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Orser  No.) 

May  we  make  your  oame/aMnx  avaflaMe  to  other  mailers? 


YES   NO 


I I  VISA  or  MasterCard  Account 


1        1 

1  nanK  you  jor 

,.   (Creiiif  carH  expiration  date)                                      ,i ,    t 

(Authorizing  Signature) 

Mail  To:   Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(1/96) 


UMI 


VOL 


Printed  on  reocied  paper 


UMI 


2-29-96 

Vol.  61    No.  41 


Thursday 
February  29,  1996 


■     a      ^ 

«       «k       MB 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 

Washinglor    DC  20402 


SECOND  CLASS  NEA'SP-PER 

Postage  a^a  Fees  Pa<! 
1 1  S  GoveroTient  Pnnt'ig  Ot^ce 

'ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  <0'  pnvate  use.  S300 


A  FR        UMI      346U  DEC      96 

UMI 

SERIALS  ACQUISITIONS 

PO  BOX  1346 

ANN  ARBOR  Ml      48106 


481 


2-29-06 

Vol.  61        No.  41 

Pages  7687-7978 


Thursday 
February  29,  1996 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefing  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


UMI 


Federal  Register  /  Vol.  61,  No.  41  /  Thursday.  February  29,  1996 


III 


SUBSCRIPTIONS  AND  COPIES 


Contents 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  uSoe  of  the  Federal  Fl^^er,  National  Archives  and  Records 
Administration,  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat  500,  as  amended;  44  U.S.C  Ch.  15]  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  !)•  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Ofnce,  Washington,  DC 
20402. 


The  Fwiaral  FirgiftTr  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Docimients  are  on  file  for  pimlic  inspection  in  the  Office 
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FQXKAL  KEGISTEK  WOKKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  aSect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 

[Two  Seaaiona] 
WHEN:  March  12,  1996  at  9:00  am  and 

March  26,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:   202-523-4538 
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Agricultural  Martieting  Service 

RULES 

Melons  grown  in  Texas,  7688-7690 
PROPOSED  RULES 
Cotton: 
Classification  services  to  growers;  user  fees,  7756-7757 

Agrteutture  Department 

See  Agricultural  Marketing  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
NOTICES 
Agency  information  coUection  activities: 

Submission  for  0MB  review;  comment  request,  7772 
Committees;  establishment,  renewal,  termination,  etc.: 
Agricultural  ([Concentration  Advisory  Committee;  meeting; 
correction,  7772 

Air  Force  Department 

NOTICES 
Meetings: 
Air  University  Board  of  Visitors.  7777-7778 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

(Corporation  for  Open  Systems  International,  7804 

Global  Industries,  Inc.,  7804-7805 

Mid  Atlantic  Regional  Consortium  for  Advanced 
Vehicles,  7805 

Petroleum  Environmental  Research  Fonmi,  7805 

Rapid  Object  Application  DevelopiAent  Clonsortium, 
7805-7806 

Seamless  High  Off-Chip  Connectivity  Consortivun,  7806 

Trico  Steel  Co.,  L.L.C.,  7806 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 
Meetings: 
Access  Board,  7772 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Recombinant  DNA  molecules  for  producing  terminal 
transferase-like  polypeptides,  7778 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7773-7775 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

New  Jersey,  7773 

Utah,  7773 


Coast  Guard 

RULES 
Pollution: 
Facility  response  plans  and  required  pollution  response 
equipment,  7890-7939 

Commerce  Department 

See  Census  Bureau 

See  National  (Dceanic  and  Atmospheric  Adminirtration 
See  National  Telecommimications  and  IiJormatioti 
Administration 

Community  Development  Financial  Institutions  Fur.d 

RULES 

Clommunity  development  financial  institutions  and  bani 
enterprise  award  programs 
Correction,  7690 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  7739-7751 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  7853 

Education  Department 

NOTICES 

Agency  information  collection  acti\ities: 

Submission  for  0MB  review;  comment  request,  7779 
State  educational  agencies;  submission  of  expenditure  and 
revenue  data,  etc.,  7779-7780 

Employment  and  Training  AdministFBtfon 

NOTICES 

Adjustment  assistance: 

Bike  Athletic  Co.,  7816 

Champion  Products,  Inc.,  7816 

Doranco,  Inc.,  el  al.,  7816-7817 

E&J  Apparel,  7817 

Layton  Sportswear  et  al.,  7817-7818 

Mobile  Exploration  &  Producing  U.S.,  h\c.,  7f  18 

Porter  House  Ltd  et  si.,  7818-7^19 

Wirekrafl  Industries,  Inc  ,7819 
NAFTA  transitional  adjustment  assistance: 

Boise  Cascade,  Tunber  &  Wood  Piocucls  D;\ii.ion; 
correction,  7819 

Karl  J.  Marx  Co.,  Inc.,  7820 

S.E.A.  Enterprises,  Inc.,  7820 

Employment  Standards  Administration 

NOTICES 

Agency  information  (olleclion  aclivities: 
Proposed  collection;  commpnt  requpst,  7f20-7f  12 

Energy  Department 

See  Energy  EfBcienry  and  Renewable  Energy  Oftirt 
See  Federal  Energy  Regulator}'  Commission 
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Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board- 
Oak  Ridge  Reservation,  7780-7781 

Enwgy  Efficiency  and  Renewable  Energy  Office 


Meetings: 
State  Energy  Advisory  Board,  7781 

EnQinMfs  Cofps 

NOTiCtt  I 

Environmental  statements;  availability,  etc.: 
Worcester  Coimty,  MD;  Ocean  City  and  vicinity  water 
resources  feasibility  study,  7778-7779 

EnvirenmentBi  Protection  Agency 


Air  pollutants,  hazardous;  national  emission  standards: 
rUanlina  terminals  and  pipeline  breakout  stations,  7718- 

7724 
Synthetic  organic  chemical  manufacturing  industry  and 
other  processes  subject  to  equipment  leaks  negotiated 
regulation,  7716-7718 
Air  programs:  I 

Stratospheric  ozone  protection — 
Refrigerant  recycling,  7724-7727 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Cdilomia.  770&-7709 
Missouri,  7711-7716 
CMdahoma.  7709-7711 
Ha^rdous  waste  program  authorizations: 

Washington,  7736-7737 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Glyphosate,  7729-7732 
hnidacloprid,  7734-7736 
Nicosulfuron,  7732-7734 
Sethoxydim,  7727-7729 
PnOPOtB)  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Synthetic  organic  chemical  manufacturing  industry  and 
other  processes  subject  to  equipment  leaks  negotiated 
regulation,  7761-7762 
Air  programs: 
Stratospheric  ozone  protection — 
Refrigerant  recycling,  7762-7763,  7858-7887 
Air  quahty  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  7760 
Missouri,  7760 
Oklahoma,  7760-7761 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultiual  commodities: 
Sethoxydim,  7764-7765  I 

Water  pollution  control: 
Ocean  diunping;  bioassay  testing  requirements,  7765- 
7770 
NOTICES 
Meetings: 
Urban  Wet  Weather  Flows  Advisory  Committee  et  al., 
7790 
Reformulated  and  conventional  gasoline;  reports 
submission;  deadline  extension,  7790-7791 

Executhw  Office  of  the  President 
See  Presidential  Doctunents 


Federal  Aviation  Administration 

RULES 

Airmen  certification: 

Medical  standards  and  certification,  7695-7697 
Air  traffic  operating  and  flight  rules: 

Siunmer  01)anpic  Games,  1996;  airspace  and  flight 
operations  reqtiirements 
Correction,  7855 
Airworthiness  directives: 

AlliedSignal  hic,  7690-7694 

Boeing,  7694-7695 
Class  E  airspace;  correction,  7697-7698,  7855 
Standard  instrument  approach  procedures,  7698-7702 

PROPOSED  RULES 

Class  E  airspace,  7757-7758 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Toll  bee  service  access  codes,  7738r-7739 
Radio  stations;  table  of  assignments: 

Colorado;  correction,  7739 

Kansas;  correction,  7739 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  7853 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Xuwen  Jieda  Electricity  Generating  Co.  Ltd.  et  al.,  7785- 
7788 
Natural  gas  certificate  filings: 

NorAm  Gas  Transmission  Co.  et  al.,  7788-7789 
Natural  gas  pipelines;  alternatives  to  traditional  cost-of- 

service  ratemaking  criteria,  7789-7790 
Applications,  bearings,  determinations,  etc.: 

Allegheny  Generating  Co.,  7781 

Colorado  Interstate  Cks  Co.,  7781-7782 

Energy  Marketing  Services,  Inc.,  7782 

Entergy  Services,  Inc.,  et  al.,  7782 

Florida  Gas  Transmission  Co.,  7782-7783 

Pacific  Power  Marketing,  Inc.,  7783 

Seagull  Power  Services,  Inc.,  7783 

Transcontinental  Gas  Pipe  line  Corp.,  7783-7784 

Western  Resources,  Inc.,  et  al.,  7784-7785 

West  Texas  Gas,  Inc.,  7784 

Williams  Natural  Gas  Co.,  7785 

Wisconsin  Power  &  Light  Co.  et  al.,  7785 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  7853-7854 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  7854 

Applications,  hearings,  determinations,  etc.: 

Compass  Bancshares,  Inc.,  et  al.,  7791 

First  Union  Corp.  et  al.,  7792 

Hanson,  Marty  W.,  et  al.,  7792 

Wachovia  Corp.  et  al.,  7792-7793 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Amoco  Oil  Co.,  7793-7795 
.      NordicTrack,  Inc.,  7795-7797 


Federal  Transit  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Largo  Town  Cenler  metrorail  extension.  Prince  George's 
County,  MD.  7848-7850 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

California  condors,  captive-reared,  7770-7771 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

7800-7801 
Marine  mammal  permit  applications,  7801 

Food  and  Drug  Administration 

RULES 

GRAS  or  prior-sanctioned  ingredients: 
Lactase  enzyme  preparation  from  Candida 
pseudotropicalis,  7702-7704 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7801 

Meetings: 
Federal  Geographic  Data  Committee — 
Facilities  working  group,  7801 

Grain  inspection,  Packers  ahd  Stockyards  Administration 

RULES 

Agricultural  commodities  standards: 
Beans,  whole  dry  peas,  split  peas,  and  lentils;  grade 
standards  removed  from  CFR,  7687-7688 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 
Demonstration  project  proposals,  new  and  pending — 
January,  7798 

Housing  and  Urban  Development  Department 

RULES 

Community  facilities: 
Housing  opportunities  for  persons  with  AIDS  program; 
Federal  regulatory  review,  7962-7964 
Federal  regulatory  review: 
Elimination  of  unnecessary  codifications.  7942-7944 
Risk-sharing  program  for  insured  affordable  niultifamily 
project  loans,  7946-7947 
Public  and  Indian  housing: 
Public  housing;  streamlining  maintenance  and  operation 
rules,  7966-7973 
NOTICES 

Grant  and  cooperative  agreement>^awards: 
Public  and  Indian  housing — 
Traditional  Indian  housing  development  program. 
7799-7800 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  Reclamation  Bureau 


Internal  Revenue  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Art  Advisory  Panel.  7852 

Justice  Department 

See  Antitrust  Division 
RULES 

Victims  of  Child  Abuse  Act;  designation  of  agencies  to 
receive  and  investigate  reports,  7704-7706 

l.al>or  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safetv  and  Health  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Nontraditional  Employment  for  Women  Act — 
Demonstration  program.  7806-7815 
Meetings: 

Trade  Negotiations  and  Trade  Policy  Labor  Ad\  isor>' 
Committee,  7816 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7CFR  Part 868 

Removal  of  U.S.  Grade  StarKtords 

AQENCY:  Grain  Inspection.  Packers  an^ 
Stockyards  Administration. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  will  remove  the 
voluntary  U.S.  grade  standards  for 
Beans,  Whole  Dty  Peas,  Split  Peas,  and 
Lentils  from  the  Code  of  Federal 
Regulations  (CFR).  These  are  an 
accumulation  of  regulations  which  have 
been  developed  for  more  than  75  years 
to  facilitate  the  marketing  of  agricultural 
commodities  by  providing  a  imiform 
language  which  may  be  used  to  describe 
the  quality  of  various  agricultiifal 
commodities  as  valued  in  the 
marketplace.  The  voluntary  standards 
and  all  subsequent  revisions  or  new 
standards  will  be  made  available  in  a 
separate  publication.  This  regulatory 
action  is  being  taken  as  part  of  the 
National  Performance  Review  program 
to  eliminate  imnecessary  regulations 
and  improve  those  that  remain  in  force. 
In  carrying  out  this  responsibility,  the 
Administrator  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA),  will  ensure  that  proposed,  new 
or  revised  voluntary  standards  will 
appear  in  the  "Notices"  section  of  the 
Federal  Register  and  that  the  pubUc 
will  have  an  opportunity  to  comment. 
EFFECTIVE  DATE:  February  29, 1996. 
Comments  must  be  received  by  April 
29, 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Written  comments  may  mailed  or  faxed 
to  George  WoUam,  Regulatory  Liaison, 
USDA,  GIPSA,  Room  0623-S,  P.O.  Box 


96454,  Washington,  DC  20090-6454; 
FAX  (202)  720-4628.  Comments  may 
also  be  sent  by  electronic  mail  or 
Internet  to:  gwollam@^s.usda.gov. 

All  comments  received  will  be 
available  for  pubUc  inspection  during 
regular  business  hours  in  Room  0623- 
South  Building,  1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  (7  CFR 
1.27(b)). 

FOR  FURTHER  MFORMATION  CONTACT: 
George  Wollam  (202)  720-0292. 
SUPPLEMENTARY  INFORMATKM:  This 
regulatory  action  is  being  taken  as  part 
of  the  National  Performance  Review 
program  to  eliminate  imnecessary 
regulations  and  improve  those  that 
remain  in  force. 

Executive  Order  12866 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
poUcies  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 
This  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions. 

Efifect  on  Small  Entities 

This  action  was  reviewed  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.).  The  Administrator  of 
(GIPSA)  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  Although  this  action  will 
remove  provisions  from  the  CFR,  small 
entities  should  see  no  changes  as  the 
standards  will  be  administered  imder 
the  direction  of  the  Administrator  to 
ensure  public  input  to  their  formulation 
and  convenient  availability  to  those 
who  want  copies  of  the  standards. 

Paperwork  Reduction  Act 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act,  the 
information  collection  requirements 
contained  in  the  provisions  to  be 
amended  have  been  previously 


approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580- 
0013. 

Background 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration  is  delegated 
by  the  Secretary  of  Agriculture,  under 
the  Agricultural  Marketing  Act  of  1946 
(AMA),  to  provide  programs  for  Federal 
grading/certification  services  and  to 
develop  and  establish  efficient 
marketing  methods  and  practices  for 
designated  agricultural  commodities. 
For  many  years  these  agricultural 
programs  have  facilitated  the  marketing 
of  agricultiu^l  commodities  by 
developing  official  U.S.  grade  standards 
which  provide  uniform  language  that 
may  be  used  to  describe  the  » 

characteristics  of  more  than  1 9 
commodities  as  valued  by  the  market 
place.  The  AMA  standards  are  widely 
used  in  private  contracts,  government 
procurement,  marketing  communication 
and,  for  some  commodities,  consumer 
information.  The  standards  through  the 
years  have  been  promulgated  as 
regulations  and  codified  in  the  CFR. 

Rapid  changes  in  consvuner 
preferences,  together  with  associated 
changes  in  commodity  characteristics, 
processing  technology,  and  marketing 
practices  have  out  paced  the  revision  or 
issuance  of  regulations.  As  a  result, 
industry  and  the  marketplace  could  be 
burdened  with  outdated  trading 
language.  The  President's  regulatory 
review  initiative  has  provided  the 
impetus  to  develop  new  approaches  to 
develop  new  approaches  to  meet  more 
effectively  the  needs  of  U.S.  industry', 
government  agencies,  and  consumers 
and  still  reduce  the  regulatory  burden. 

To  meet  this  initiative,  regulations 
that  are  currently  in  the  CFR  which 
could  be  administered  imder  the 
authority  of  GIPSA  are  being  removed 
from  the  CFR.  With  respect  to  the 
official  grade  standards  except  those 
used  to  implement  government  price 
support.  Therefore,  the  grade  standards 
for  Rice  (7  CFR  §§  868.201-316)  will 
continue  to  appear  in  the  CFR,  although 
the  text  will  also  be  available  from 
GIPSA,  along  with  other  grade 
standards. 

This  rule  eliminates  selected 
regulations  which  encompass 
approximately  22  pages  of  the  CFR 
covering:  Standards  for  Beans,  Whole 
Dry  Peas,  Split  Peas,  and  Lentils. 
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The  following  is  an  outline  of  those 
standards  being  removed  from  the  CFR. 


CFR  section 

Trtle  of  standards  beira 
removed  from  the  CFR 

868.101-142 

Subpart  B— United  States 

Standards  for  Beans. 

868^1-410 

SutJpwt  F— United  States 

Standards  for  Whole  Dry 

Peas. 

868.501-610 

Subpart  6— United  States 

Standards  for  Spiit  Peas. 

868.601-611 

Subpart  H— United  States 

Standards  for  Lentils. 

To  ensure  that  these  standards  will  be 
developed,  issued,  and  revised  in 
accordance  with  procedures  that 
continue  to  ensure  a  fair  and  open 
process,  all  new  and  proposed  revisions 
to  standards  being  removed  from  the 
CFR's  will  be  pubUshed  in  the  Federal 
Register  as  "Notice"  with  adequate  time 
for  public  comment.  A  final  version  of 
the  standard  will  also  be  published  in 
the  Federal  Register. 

In  developing  or  revising  existing 
grade  standards,  the  Administrator  must 
first  determine  that  a  new  or  revised 
standard  is  needed  to  facilitate  trade  in 
a  particular  commodity.  Second, 
because  use  of  the  standards  is 
voluntary,  there  must  be  demonstrated 
interest  and  support  from  the  affected 
industry  or  other  interested  parties.  And 
third,  the  standards  must  be  practical  to 
use. 

The  initial  requests  for  development 
or  revision  of  a  standard  may  come  from 
the  industry,  trade  or  consiuner  groups. 
State  depaitments  of  agriculture,  the 
U.S.  Department  of  Agricultiue,  or 
others.  Once  a  request  has  been 
received,  GIPSA  will  coordinate 
procedures  to  gather  information 
needed  to  move  forward  with  the  new 
or  revised  standard.  After  this  process  is 
completed,  a  notice  of  proposed 
standards  change  will  be  pubhshed  in 
the  Federal  Re^ster  to  solicit  comment 
from  any  interested  parties  (normally  30 
to  60  days).  After  evaluating  the 
comments  received  from  interested 
parties,  GIPSA  will  determine  whether 
to  proceed,  develop  a  new  proposal,  or 
terminate  the  process.  The  public  will 
be  informed  through  a  press  release  and 
notice  in  the  Federal  Register. 

In  addition  to  publication  in  the 
Federal  Register,  GIPSA  will  distribute 
copies  of  each  standard  on  request  as  a 
pamphlet  or  other  means  under  the 
direction  of  the  Administra'tor  of  GIPSA. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
-and  contrary  to  the  public  interest  to 
give  prelimhiary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 


exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  standards  are 
voluntary;  (2)  no  changes  are  being 
made  to  the  standards  by  this  docket, 
and  (3)  this  is  in-line  with  the 
President's  regulatory  review  initiative. 

List  of  Subjects  in  7  CFK  Part  868 

Administrative  practice  and 
procedures,  Agricultural  commodities, 
Beans,  Whole  Dry  Peas,  Split  Peas,  and 
Lentils. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  868  is  amended  as 
follows: 

PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

1.  The  authority  citation  for  Part  868 
continues  to  read  as  follows: 

Authority:  Sees.  202-208.  60  Stat.  1087,  as 
amended  (7  U.S.C.  1621  et  seq.). 

Subpart  B  (§§868.101-868.142>— 
[Removed  and  Reserved] 

2.  In  part  868.  Subpart  B  (§§  868.101 
through  868.142)  is  removed  and 
reserved. 

Sut>(>art  F  (§§  868.401-868.410)— 
[Removed] 

3.  hi  part  868.  Subpart  F  (§§  868.401 
through  868.410)  is  removed. 

Suljpart  G  (§§  868.501-888.510)— 
[Removed] 

4.  In  part  868,  Subpart  G  (§§  868.501 
through  868.510)  is  removed. 

Subpart  H  (§§868.601-868.611)— 
[Removed] 

5.  In  part  868.  Subpart  H  (§§868.601 
through  868.611)  is  removed. 

David  R.  Shipman, 

Acting  Administrator. 

[FR  Doc.  96-4587  Filed  2-28-96;  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  979 

[Docket  No.  FV95-970-1FIR] 

Melons  Grown  In  South  Texas; 
increased  Expenses  and 
Establishment  of  Assessment  Rate 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 


a  final  rule,  without  change,  the 
provisions  of  an  amended  interim  final 
rule  that  increased  the  level  of 
authorized  expenses  and  established  an 
assessment  rate  to  generate  funds  to  pay 
those  expenses  imder  Marketing  Order 
No.  979  for  the  1995-96  fiscal  period. 
Authorization  of  this  budget  enables  the 
South  Texas  Melon  Committee 
(Committee)  to  uicur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  October  1, 1995, 
through  September  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
B(»c  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Of&ce,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1313 
East  Hackberry,  McAllen,  TX  78501, 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under     . 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  South  Texas 
melons  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  melons  handled  during  the 
1995-96  fiscal  period,  which  began 
October  1, 1995,  and  ends  September  . 
30, 1996.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
poUcies,  unless  they  present  an 
irreconcilable  confUct  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A]  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opporttmity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 


petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entiv  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  FlexibiUty  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disfuvportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  Uie  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUW. 

There  are  approximately  30  producers 
of  South  Texas  melons  under  this 
marketing  order,  and  approximately  27 
handlers.  Since  the  amended  interim 
final  was  issued,  information  regarding 
a  decrease  in  the  number  of  producers 
from  approximately  40  to  30  and  an 
increase  in  the  number  of  handlers  from 
approximately  19  to  27  was  received. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  South  Texas  melon 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Qinunittee  are  producers  and  handlers 
of  South  Texas  melons.  They  are 
famihar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  fonntilated  and 
discussed  in  a  pubUc  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  vrili  be  applied  to 


actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$234,044  for  personnel,  office,  and 
compUance  expenses  were 
recommended  in  a  mail  vote.  The 
assessment  rate  and  funding  for  research 
and  promotion  projects  were  to  be 
recommended  at  a  later  Committee 
meeting.  The  Committee  administrative 
expenses  of  $234,044  were  pubhshed  in 
the  Federal  Register  as  an  interim  final 
rule  October  23, 1995  (60  FR  54294). 
That  interim  final  rule  added  §979.219, 
authorizing  expenses  for  the  Committee, 
and  provided  that  interested^rsons 
could  file  comments  through  November 
22, 1995.  No  comments  were  filed. 

The  Committee  subsequently  met  on 
December  12, 1995,  and  unanimously 
recommended  an  increase  of  $1,000  for 
administrative  expenses,  plus  $160,115 
in  research  expenses,  for  a  total  budget 
of  $395,159.  Budget  items  for  1995-96 
which  have  increased  compared  to 
those  budgeted  for  1994-95  (in 
parentheses)  are:  Manager's  salary, 
$19,094  ($15,172),  office  salaries, 
$24,000  ($22,000),  payroll  ta^ffis.  $4,000 
($3,100),  insurance,  $8,000  ($6,250), 
rent  and  utihties,  $6,500  ($6,000), 
suppUes,  $2,000  ($1,500),  postage, 
$1,500  ($1,000),  telephone  and 
telegraph,  $4,000  ($2,500),  furniture  and 
fixtures,  $2,000  ($1,000),  equipment 
rental  and  maintenance,  $3,500 
($2,500),  contingencies,  $6,000  ($5,278), 
Committee  expenses,  $2,000  ($700). 
manager's  travel.  $5,000  ($3,000), 
variety  evaluation,  $10,875  ($9,186), 
and  $3,750  for  deferred  compensation 
(manager's  retirement),  which  was  not  a 
line  item  expense  last  year.  Items  which 
have  decreased  compared  to  the  amoimt 
budgeted  for  1994-95  (in  parentheses) 
are:  field  travel,  $4,000  ($5,000),  and 
field  salary,  $5,500  ($8,000).  All  other 
items  are  budgeted  at  last  year's 
amounts,  including  $86,716  for  a 
disease  management  program,  $18,700 
for  an  insect  management  program. 
$32,674  for  breeding  and  variety 
development,  and  $11,150  for  control  of 
melon  diseases. 

The  initial  1995-96  budget,  pubhshed 
on  October  23, 1995,  did  not  establish 
an  assessment  rate.  Therefore,  the 
Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.07  per  carton,  the  same  as  last  year. 
This  rate,  when  apphed  to  anticipated 
shipments  of  approximately  4,500,000 
cartons,  will  yield  $315,000  in 
assessment  income,  which,  along  with 
$80,159  from  the  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Fimds  in  the  reserve  as  of  December  3 1 , 


1995,  were  $398,821.  which  is  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

An  amended  interim  final  rule  was 
published  in  the  Federal  Register  on 
January  4, 1996  (61  FR  248).  That 
interim  final  rule  amended  §979.216  to 
increase  the  level  of  authorized 
expenses  and  establish  an  assessment 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  February  5. 1996. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlera.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  ofthe  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
pubhcation  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its  , 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  October  1. 1995.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  melons  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  rule  which  was 
recommended  by  the  Conmiittee  at  a 
pubUc  meeting  and  published  in  the 
Federal  Register  as  an  amended  interim 
final  rule. 

List  of  Subjects  in  7  CFR  Pari  979 

Marketing  agreements.  Melons. 
Reporting  and  recordkeeping 
requiremerts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  amended  as 
follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

Accoidingly.  the  amended  interim 
final  rule  revising  §  979.218  which  was 
pubUshed  at  61  FR  248  on  January  4, 

1996,  is  adopted  as  a  final  rule  without 
change. 


UMI 
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Ditad:  Fetnuaiy  23. 1996. 
MnftaB-KuMB. 

Acting  Depaty Director.  Enik  and  Vegetable 
Division. 
IFR  Ddc.  96-1704  Filed  2-26-96;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Communtty  Devetopment  Financial 
hwHlutions  Fund 

12  CFR  Parts  1805  and  1806 
nM1flQ6-AA72 

Community  Development  Rnanclai 
kwtilutiona  Program;  Bank  Emerprtse 
Award  Program;  Correction 

AQENCV:  Commimity  Development 
Financial  Institutions  Fund.  Department 
of  the  Treasury. 
ACTION:  Cartection  to  interim  rule. 


f.  This  documoit  contains 
oarrections  to  the  interim  regulations 
that  wrere  published  Tuesday,  January 
23, 1996  (61  FR 1699).  The  relations 
relate  to  the  Community  Development 
Financial  histitutions  Program  and  the 
Bank  Enterprise  Award  Program. 
EFFCCnVE  date:  January  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  S.  Moy.  Director.  Community 
Development  Financial  Institutions 
Fimd  at  (202)  343-0620.  (This  is  not  a 
toll  free  niunber.) 
SUPPLEMENTARY  INFORMATION:  The 
interim  regulations  that  are  the  subject 
of  these  corrections  revised  the  interim 
regulations  for  the  Commimity 
Development  Financial  Institutions 
Program  and  the  Bank  Enterprise 
Program  that  were  published  in  the 
Federal  Register  on  October  19, 1995 
(60  FR  54110).  As  pubUshed.  the 
amendatory  instructions  contained 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Accordingly,  the  publication  on 
January  23, 1996  of  the  interim 
regulations,  which  were  the  subject  of 
FR  Doc.  96-745,  is  corrected  as  follows: 

1.  On  page  1701,  in  the  first  coliunn, 
amendatory  instruction  number  4,  in  the 
first  line,  the  citation  "1606.600"  is 
corrected  to  read  "1805.600". 

f  1806,202    [CorrsctwJ] 

2.  On  page  1702,  in  the  second 
coliunn,  amendatory  instruction  number 
5,  in  the  third  line,  the  citation  "(d)(2)" 
is  corrected  to  read  "(b)(2)",  and  in  the 
fourth  line  the  citation  "(d)(3)"  is 
corrected  to  read  "(b)(3)". 

3.  On  page  1702,  in  the  third  column, 
amendatory  instruction  nimiber  7  is 


correctly  designated  as  amendatory 
instruction  nmnber  6. 

Dated:  February  23. 1996. 
IQntBii  S.  Moy, 

Director,  Community  Development  Financial 
Institutions  Fund. 
(FR  Doc.  96-4666  Filed  2-28-96;  8:45  am] 

aajJNQ  CODE  4t10-70-ll 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95^NE-64;  Amendment  3»- 
9512;  AD  96^04-01] 

AifMforttiiness  Dlrectlvee;  AllledSignal 
Inc.  TFE731  Series  Turtioten  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Inc.  (formerly 
Garrett  Engine  Division)  TFE731  series 
turbofan  engines,  that  currently  requires 
eddy  current  inspection  of  certain  fan 
rotor  disks  for  cracks,  and  replacementi 
if  necessary,  with  serviceable  parts.  This 
amendment  requires  reinspection  of  33 
additional  fan  rotor  disks,  beyond  the 
quantity  of  reinspections  required  by 
AD  93-25-16.  This  amendment  is 
prompted  by  discrepancies  in  several 
magnetic  tape  records  discovered  as  a 
result  of  recent  improvements  in  the 
inspection  tape  review  process.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  uncontained 
failure  of  the  fan  rotor  disk  due  to 
fatigue  cracking  in  the  dovetail  sluts, 
which  can  result  in  inflight  engine 
shutdowns,  severe  secondary  damage, 
and  fan  rotor  assembly  separation  fi'om 
the  engine. 
DATES:  Effective  March  15, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  15, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  29,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-54, 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 


AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-03/2101-201,  P.O. 
Box  29003,  Phoenix.  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Burlington.  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Airoaft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramoimt  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (310)  627-5246; 
fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
December  21, 1993,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  93-25-16, 
Amendment  39-8780  (59  FR  4.  January 
3. 1994),  applicable  to  AUiedSignal  Inc. 
(formerly  Garrett  Engine  Division) 
TFE731-2,  -3,  and  -3R  series  turbofan 
engines.  Hiat  AD  requires  eddy  current 
inspection  of  certain  fan  rotor  disks  for 
cracks,  and  replacement,  if  necessary,  of 
these  fan  rotor  disks.  That  action  was 
prompted  by  reports  of  an  uncontained 
failure  of  a  fan  rotor  disk  on  an  Allied 
Signal  Inc.  Model  TFE731-3  turbofan 
engine.  The  FAA  investigation 
determined  that  a  fatigue  crack 
originated  in  the  aft  acute  comer  of  the 
dovetail  slot.  The  fan  rotor  disk  had 
accumulated  a  total  of  5,291  cycles  in 
service  (QS)  at  the  time  of  the  failure, 
and  had  been  eddy  current  inspected  in 
1990  when  the  disk  had  accmnulated 
4,055  QS.  The  fan  rotor  disk  displayed 
evidence  of  broaching  grooves  produced 
diu^g  the  maniifactiue  of  the  blade 
dovetail  slots.  These  machining  grooves 
may  have  contributed  to  the  fan  rotor 
disk  failure.  From  a  metallurgical 
analysis,  the  FAA  determined  that  the 
failed  fan  rotor  disk  had  dovetail  cracks 
which  were  not  detected  at  the  time  of 
the  eddy  current  inspection.  A  review  of 
the  eddy  current  inspection  process 
used  to  inspect  this  fan  rotor  disk  and 
all  fan  rotor  disks  inspected  prior  to 
May  1991  determined  that  the 
inspection  process  was  not  acceptable. 
Those  fan  rotor  disk  cracks,  if  not 
corrected,  could  result  in  an 
imcontained  failure  of  the  fan  rotor  disk 
due  to  fatigue  cracking  in  the  dovetail 
slots,  which  can  result  in  inflight  engine 
shutdowns,  severe  secondary  damage, 
and  fan  rotor  assembly  separation  from 
the  engine. 

After  1991,  the  eddy  ciurent 
inspection  process  required  magnetic 
tape  records  (henceforth  referred  to  as 
tapes)  of  the  eddy  current  inspection 


results  for  the  fan  rotor  disk  dovetail 
slots.  These  tapes  can  be  reviewed  at 
any  time  following  the  initial  inspection 
without  inconveniencing  the  operator. 
Since  the  issuance  of  that  AD,  through 
recent  improvements  in  the  inspection 
tape  review  process,  and  continued 
review  of  the  tapes,  the  FAA  has 
identified  several  tape  records  as  having 
discrepancies.  A  discrepancy  does  not 
always  indicate  that  a  crack  exists.  This 
superseding  AD  requires  a  re-inspection 
of  33  additional  fan  rotor  disks,  beyond 
the  quantity  of  reinspections  required 
by  AD  93-25-16,  to  ensure  that  cracked 
fan  rotor  disks  are  removed  from 
service.  To  date,  eddy  current 
inspections  have  detected  fatigue  cracks 
in  the  dovetail  slots  in  approximately 
176  (or  4%)  TFE731-2,  -2A.  -3,  and 
-3R  fan  rotor  disks,  and  those  fan  rotor 
disks  have  been  removed  bom  service. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Alert  Service  Bulletin  (ASB)  No. 
TFE731-A72-3578,  dated  May  31, 1995. 
that  describes  procedures  for  an 
improved,  more  definitive  eddy  cxirrent 
inspection  for  fan  rotor  disk  dovetail 
slot  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  sup>ersedes  AD  93- 
25-16  to  require  reinspection  of  33 
additional  fan  rotor  disks,  beyond  the 
quantity  of  reinspections  required  by 
AD  93-25-16,  to  ensure  that  cracked  fan 
rotor  disks  are  removed  from  service. 
This  action  is  required  to  be 
accomplished  in  accordance  with  the 
ASB  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportiuiity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  tripUcate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 


supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
,  additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  vfi\l  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-  ANE-54  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulator)' 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this ' 
emergency  regulation  othen^ise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

Lis!  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Antkoritr:  49  USC  106(g).  40113.  44701. 

SM.13    [AmMKlwl] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8780,  (59  FR 
4,  January  3. 1994).  and  by  adding  a  new 
airworthiness  directive.  Amendment 
39-9512.  to  read  as  follows: 

96-04-01     AlliedSignal  Inc.:  Amendment 
39-9512.  Docket  95-  ANE-54. 
Supereedef  .\D  93-25-16,  Amendment 
39-8780. 

Applicability:  AlliedSignal  Inc.  (fonnerly 
Garrett  Engine  Division)  TFE731-2,  -2A.  -^3. 
-3R  series  turbofan  engines  with  fan  rotor 
disks,  part  numbers  (P/N's)  3072162-1 
through  -4,  3073436-1  through  -4.  3073539- 
2.  and  3074529-2,  installed  on  but  not 
limited  to:  Avions  Marcel  Dassault  Falcon  10. 
50. 100  series:  Learjet  31,  35.  36  series; 
Locidieed-Georgia  1329-23.  -25  series;  Israel 
Aircraft  Industries  1124  series.  Raytheon 
British  Aeruspace  HS12S  series:  and 
Sabreliner  NA-265-65  aircraft 

Note:  This  airworthiness  directive  f  ADt 
applies  to  each  engine  identified  in  the 
preceding  applicability'  provision,  regardless 
of  whether  if  has  been  modifieci  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  engines  that 
have  be^n  modified,  altered,  or  repaired  so 
that  the  (serformance  of  the  requii^ments  of 
this  AD  is  affected,  the  owner'operator  must 
use  the  authority  provided  la  paragraph  (e) 
to  request  opproval  from  the  Federal  Aviation 
AdministTdtion  (FAA).  This  approval  may 
address  either  no- action,  if  the  rufrent 
configu.'ation  eliminates  the  iin<iafe 
condition  or  different  actions  necessar\'  to 
address  the  unsafe  conditio;)  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  ine  effect  of  the  changed 
configuration  or.  'he  unsafe  co:-idi:ina 
addressed  by  this  .^D  In  no  case  aces  the 
presercL'  of  any  ir.odificatiori.  alteration,  or 
repair  remove  any  engme  from  the 
applicabUiiv  ot  this  .'vD. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  an  uncontained  faiiureof  the 
fan  rotor  disk  due  to  fatigue  cracking  in  the 
dovetail  slots,  which  can  result  in  inflight 
engine  shutdowns,  severe  secondary  da.mage. 
and  fan  rotor  assembly  separation  from  the 
engine,  ac.-.ompiish  the  following- 

(a)  No  further  action  is  requireo  for  fan 
rotor  disks  prev  iously  eddy  currer.t  inspected 
in  accordance  with  the  requirwmenls  of  AD 
92-:6-09  and  AD  93-25-16 

Cb)  Remove  prior  to  further  flight  fan  rotor 
disk.  P/N  3073539-2  or  .107216:-:,  with 
Serial  Number  iS/N)  S-18O4O-630O  in 
accordance  with  Aliied-Signal  inc  .Meri 
Service  Bulletin  (ASB)  No.  TFE7:n-A72- 
3504,  dated  .November  25.  1992.  or 
AlliedSignal  Inc  ASB  No.  TFE731-A72- 


UMI 


7692      Federal  Register  /  Vol.  61.  No.  41  /    Thursday,  February  29.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  41  /    Thursday,  February  29,  1996  /  Rules  and  Regulations       7693 


3504,  Revision  1,  dated  July  2. 1993.  and 
replace  with  a  serviceable  fan  rotor  disk. 

(c)  Incorporate  new  eddy  current 
inspection  procedures  in  accordance  wi^ 
ASB  No.  TFE731-A72-3578,  dated  May  31. 
1995.  wfithin  30  days  after  the  effective  date 
of  this  AD.  Fan  rotor  disks  requiring  eddy 
current  inspection,  prior  to  the  incor^xiration 
of  the  new  eddy  current  procedure 
previously  mentioned,  may  be  inspected  in 
accordance  %vith  AlliedSignal  Inc.  ASB  No 
TFE731-A72-3504  dated  November  25, 
1992.  or  TFE731-A72-3504.  Revision  1, 
dated  July  2. 1993. 

(d)  Eddy  current  inspect  fan  rotor  disks,  ?! 
N  3072162-1  through  -4,  307343&-1  through 
-4,  3073539-2.  and  3074529-2.  in 
accordance  with  the  Accomplishment 
Instructions  of  AlliedSignal  Inc.  ASB  No. 
TFE731-A72-3578,  dated  May  31, 1995,  and 
if  necessary,  replace  with  a  serviceable  disk, 
as  follows: 

(1)  For  fan  rotor  disks  listed  by  S/N  in 
Table  2  of  Allied-Signal  Inc.  ASB  No. 
TFE731-A72-3504,  dated  November  25, 
1992,  or  AlliedSignal  Inc.  ASB  No.  TFE731- 
A72-3504,  Revision  1,  dated  July  2. 1993. 
inspect,  and  if  necessary,  replace  with  a 
serviceable  £an  rotor  disk  within  50  cycles  in 
service  (QS)  after  April  9, 1993  (effective 
date  of  AD  92-26-09). 

(2)  For  the  10  added  £an  rotor  disks  listed 
by  S/N  in  Table  3  of  AlliedSignal  Inc.  ASB 
No.  TFE731-A72-3504,  Revision  1.  dated 
July  2, 1993,  with  5,000  or  mors  CIS  since 
new  on  January  18, 1994  (effective  data  of  AD 
93-25-16],  inspect,  and  if  necessary,  replace 


with  a  serviceable  fan  rotor  disk,  within  the 
next  50  CIS  after  January  18, 1994  (effective 
date  of  AD  93-25-16). 

(3)  For  fan  rotor  disks  listed  by  S/N  in 
Table  3  of  AlliedSignal  Inc.  ASB  No. 
TFE731-A72-3504.  Revision  1.  dated  July  2, 

1993,  other  than  the  10  added  fan  rotor  disks, 
with  5,000  or  more  QS  since  new  on  April 

9, 1993.  (effective  date  of  AD  92-26-09), 
insf)ect,  and  if  necessary,  replace  with  a 
serviceable  fan  rotor  disk,  within  the  next  50 
as  after  April  9, 1993  (effective  date  of  AD 
92-26-09). 

(4)  For  the  10  added  fan  rotor  disks  listed 
by  S/N  in  Table  3  of  AlliedSignal  Inc.  ASB 
No.  TFE731-A72-3504,  Revision  1,  dated 
July  2,  1993,  with  less  than  5,000  CIS  since 
new  on  January  18, 1994,  (effective  date  of 
AD  93-25-16),  inspect,  and  if  necessary, 
replace  with  a  serviceable  fan  rotor  disk 
within  the  next  100  CIS  after  January  18, 

1994,  (effective  date  of  AD  93-25-16)  or  prior 
to  accumulating  5,050  QS  since  new. 
whichever  occurs  first. 

(5)  For  fan  rotor  disks  listed  by  S/N  in 
Table  3  of  AlliedSignal  Inc.  ASB  No. 
TFE731-A72-3504,  Revision  1.  dated  July  2, 
1993,  other  than  the  10  added  fan  rotor  disks, 
with  less  than  5,000  CIS  since  new  on  April 
9, 1993  (effective  date  of  AD  92-26-09), 
inspect,  and  if  necessary,  replace  with  a 
serviceable  fan  rotor  disk,  within  the  next 
100  as  after  April  9, 1993  (effective  date  of 
AD  92-26-09),  or  prior  to  accumulating 
5,050  CIS  since  new,  whichever  occurs  first. 

(6)  For  fan  rotor  disks  listed  by  S/N  in 
Table  4  of  AlliedSignal  Inc.  ASB  No. 


TFE731-A72-3504,  Revision  1,  dated  July  2, 
1993,  inspect,  and  if  necessary,  replace  with 
a  serviceable  fan  rotor  disk,  within  the  next 
100  as  after  January  18, 1994,  (effective  date 
of  AD  93-25-16). 

(7)  For  fan  rotor  disks  listed  by  S/N  in 
Table  1  of  AHiedSignal  Inc.  ASB  No. 
TFE731-A72-3578,  dated  May  31, 1995, 
inspect,  and  if  necessary,  replace  with  a 
serviceable  disk,  within  50  CIS  after  the 
effective  date  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfBce.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
service  dociunents: 


Document  No. 

Pages 

Revision 

Date 

AilieriSignal  Inc.  ASB  No.  TFE731-A72-3578 

Total  pages:  12. 

AlKed^Signal  Inc.  ASB  No.  TFE731-A72-3504 

1-12 
1-24 
1-28 

Original  .... 
Original  .... 
Revision  1 

May  31,  1995. 
November  25,  1992. 

Total  pages:  24. 

AJKeti^Signal  Inc.  ASB  No.  TFE731-A72-3504 

July  2,  1993. 

Total  pages:  28. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  AUiedSignal 
Aerospace,  Attn:  Data  Distribution,  M/S 
64-03/2101-201.  P.O.  Box  29003, 
Phoenix,  AZ  85038-9003;  telephone 
(602)  365-2493,  fax  (602)  365-5577. 
Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

(h)  This  amendment  becomes 
effective  on  March  15, 1996. 


UMI 


Issued  in  Burlington,  Massachusetts,  on 
February  2. 1996. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  96-^243  Filed  2-28-96;  8:45  am] 

BILLING  CODE  4t1»-1»-f> 


14  CFR  Part  39 

[Docket  No.  94-ANE-S6;  Amendment  39- 
9513;  AD  96-04-02] 

Airworthiness  Directives;  AllledSignal 
Inc.,  ALF502L  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Inc.  (formerly 
Textron  Lycoming)  ALF502L  series 
turbofan  engines,  that  establishes 


reduced  retirement  life  limits  for  stage 
1  and  stage  3-7  compressors  disks,  and 
stage  2  turbine  disks,  and  provides  a 
drawdown  schedule  for  disks  already 
beyond  the  reduced  retirement  life 
limits.  This  amendment  is  prompted  by 
new  life  analyses  of  these  components. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  disk  failure,  which 
could  result  in  an  inflight  engine 
shutdown  and  extensive  engine  damage. 

DATES:  Effective  April  29, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  29, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Engines,  111  South 
34th  Street.  Phoenix,  AZ  85072; 
telephone  (602)  365-2493,  fax  (602) 
365-2210.  This  information  may  be 
examined  at  the  Federal  Aviation 


Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biulington,  MA 
01803-5299;  telephone  (617)  238-7148, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regtdations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  [AD) 
that  is  applicable  to  AlliedSignal  Inc. 
(formerly  Textron  Lycoming)  ALP502L 
series  turbofan  engines  was  published 
in  the  Federal  Re^ster  on  February  28, 
1995  (60  FR  10811).  That  action 
proposed  to  establish  reduced 
retirement  life  limits  for  stage  1  and 
stage  3-7  compressors  disks,  and  stage 
2  turbine  disks,  and  (mivide  a 
drawdown  schedule  for  disks  already 
beyond  the  reduced  retirement  life 
limits.  These  actions  must  be  performed 
in  accordance  with  AlliedSignal 
Engines  Service  Bulletin  (SB)  No.  ALF 
502  72-0004,  Revision  12,  dated 
November  30, 1994,  that  describes 
reduced  retirement  Uves  for  affected 
components;  and  AlliedSignal  Engines 
SB  No.  ALF502L  72-281,  dated 
November  30, 1994,  that  describes  a 
drawdown  schedule  for  disks  already 
beyond  the  reduced  retirement  life 
liinits. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
prop'osal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

There  are  approximately  184  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  50  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  and  that  the 
prorated  reduced  service  life  cost  based 
on  the  cost  of  a  new  disk  is 
approximately  $16,400  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $820,000. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFrr  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

04  04  02  AlliedSignal  Inc.:  Amendment  39- 
9513.  Docket  94-  ANE-56. 
Applicability:  AlliedSignal  Inc.  (formerly 
Textron  Lycoming)  ALF502L,  L-2,  L-2A,  L- 
2C,  and  L^3  turbofan  engines  installed  on  but 
not  limited  to  Canadair  Challenger  CL600 
series  aircraft. 


Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
rtK]uirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (c) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  ourent 
configuration  eliminates  the  unsafe 
condition,  or  difierent  actiens  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  raquest  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  thic  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Conip/iance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  disk  failure,  which  could  result 
in  an  inflight  engine  shutdown  and  extensive 
engine  damage,  accomplish  the  following: 

(a)  Remove  from  service  stage  1  and  stage 
3-7  compressor  disks,  and  stage  2  turbine 
disks,  in  accordance  with  the  drawdown 
schedule  and  procedures  described  in 
AlliedSignal  Engines  Service  Bulletin  (SB) 
No.  ALF502L  72-  281,  dated  November  30. 
1994. 

(b)  This  AD  establishes  new,  reduced 
retirement  life  limits  for  stage  1  and  stage  3- 
7  compressor  disks,  and  stage  2  turbine  disks, 
in  accordance  with  AlliedSignal  EJigines  SB 
No.  ALF  502  72-0004,  Revision  12.  dated 
November  30. 1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safet>'  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulationr  (14  CFR 
21.197  and  21  199)  to  operate  the  airrjaft  to 

a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  ,\U  sLai! 
be  done  in  accordance  with  the  foilowing 
AlliedSignal  Engines  SB's: 


Document  No. 

Pages 

Revision 

Date 

ALF502L  72-281 

1-4 
1-23 

Original  .... 
12  

j  NovemoerSO,  ■5  994. 

Total  pages:  4. 

ALF  502  72-0004 

November  30  i9&4. 

Total  pages:  23. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  firom  AUied Signal  Engines, 
111  South  34th  Street,  Phoenix,  AZ 
85072;  telephone  (602)  365-2493,  fax 
(602)  365-2210.  Copies  may  be 
inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Paric.  Burlington,  MA;  or  at  the  OfBce  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective 
on  April  29, 1996. 

lasued  in  Burlington,  Massachusetts,  on  - 
February  2. 1996. 

Jay  J.  Pardee.  I 

ManagBF,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  96-4242  Filed  2-2»-96;  8:45  am] 
■UJNQ  OOOf  4tt»-t».# 


14  CFR  Part  39 

[Doctat  Na  W-NM-02-AD;  AirandiMnt 
3«-Wae;AOW-(»-0SR11  I 

AirworthinMS  DIrectivM;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DCTT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  clarifies 
information  in  an  existing  airworthiness 
directive  (AD),  appUcable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  inspections  to  detect 
cracking  and  corrosion  of  the  aft 
trunnion  of  the  outer  cylinder  of  the 
main  landing  gear  (MLG)  and  various 
follow-on  actions.  That  amendment  also 
provides  for  termination  of  the 
inspections  by  repairing  the  outer 
cylinder  and  installing  new  aft  trunnion 
bushings.  The  actions  specified  in  that 
AD  are  intended  to  prevent  the  collapse 
of  the  MLG  due  to  fracture  of  the  aft 
trunnion  outer  cylinder.  This 
amendment  clarifies  an  inspection 
requirement  of  that  AD.  This 
amendment  is  prompted  by 
communications  received  from  affected 
operators  that  certain  of  the  current 
requirements  of  the  AD  are  unclear. 
DATES:  Effective  February  16, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
February  16. 1996  (61  FR  3552, 
February  1, 1996). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 


Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  exanuned  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ames  G.  Rehrl.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2783; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
January  22. 1996.  the  FAA  issued  AD 
96-03-02,  amendment  39-9497  (61  FR 
3552.  February  1. 1996).  which  is 
appUcable  to  certain  Boeing  Model  757 
series  airplanes.  That  AD  requires 
various  inspections  to  detect  cracking 
and  corrosion  of  the  aft  trunnion  and 
various  follow-on  actions.  That  AD  also 
provides  operators  with  the  option  of 
terminating  the  requirement  for  the 
repetitive  inspections  by  repairing  the 
outer  cylinder,  and  replacing  the  aft 
trunnion  and  crossbolt  bushings  with 
new  bushings.  That  action  was 
prompted  by  a  report  of  the  collapse  of 
the  right  main  landing  gear  (MLG)  due 
to  fracture  of  the  aft  trunnion  outer 
cylinder,  rhe  actions  required  by  that 
AD  are  intended  to  prevent  the  collapse 
of  the  MLG  due  to  stress  corrosion 
cracking  of  the  aft  trunnion  of  the  outer 
cylinder. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  communications  from 
some  affected  operators  questioning  the 
inspection  requirements  of  paragraph  (a) 
of  the  AD.  That  paragraph  states  that 
operators  are  to  perform  the  inspections 
described  in  "Part  3  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  767-32A0151. 
dated  November  30.  1995."  The 
operators  question  whether  "Part  3"  is 
a  typographical  error  that  should  have 
read  "paragraph  III." 

The  FAA  finds  that  clarification  is 
necessarv.  Paragraph  III  of  Boeing  Alert 
Service  Bulletin  767-32A0151  is 
entitled  "Accomplishment 
Instructions."  Within  paragraph  III  are 
five  separate  parts,  entitled  "Parts  1,  2, 
3,4,  and  5,"  each  of  which  describes 
various  inspection  procedures  and 
follow-on  actions. 

The  F.\A's  intent  in  AD  96-03-02 
was  to  require  that  operators  perform  all 
of  the  inspections  (and  follow»on 
actions]  described  in  Parts  1,  2,  3.  4,  and 
5,  of  paragraph  III,  "Accomplishment 
Instructions,"  of  the  referenced  service 


bulletin.  The  SUPPt.EMENTARY 
INFORMATION  section  of  the  preamble  to 
that  AD  correctly  described  all  of  the 
inspections  contained  in  Parts  1,  2,  3,  4, 
and  5,  of  paragraph  III  of  the  service 
bulletin,  as  those  inspections  that  would 
be  required  by  the  AD.  However,  the 
wording  of  paragraph  (a)  of  AD  96-03- 
02  inadvertently  was  published  as, 
"Perform  the  inspections  described  in 
Part  3  of  the  AccompUshment 
Instructions  of  Boeing  Alert  Service 
Bulletin  767-32A0151  *   *  *"  With  this 
wording,  operators  may  incorrectly 
interpret  paragraph  (a)  as  requiring  the 
accomplishment  of  only  the  inspections 
that  are  described  in  Part  3  of  paragraph 
in  of  the  service  bulletin.  Such 
misinterpretation  could  result  in 
operators  failing  to  perform  the  required 
inspections  that  are  described  in  Parts  1, 
2, 4,  and  5,  of  paragraph  III. 

Since  it  is  obvious  that,  currently,  the 
requirements  of  AD  96-03-02  are  not 
clearly  worded,  the  FAA  has 
determined  that  the  wording  of 
paragraph  (a)  of  the  AD  must  be  revised 
to  clarify  the  required  actions.  This 
action  revises  paragraph  (a)  to  state  that 
operators  must  perform  all  of  the 
inspections  described  in  paragraph  m, 
"AccompUshment  Instructions,"  of  the 
Boeing  alert  service  bulletin. 

Action  is  taken  herein  to  clarify  these 
requirements  of  AD  96-03-02  and  to 
correctly  add  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effective  date  remains 
February  16, 1996. 

Since  this  action  only  clarifies  a 
ciuTent  requirement,  it  bias  no  adverse 
economic  impact  and  imposes  no 
additional  biuden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  tmnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Correction 

Accordingly,  piu'suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9497  (61  FR 
3552,  February  1, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9526,  to  read  as  tollows: 

96-03-02  Rl  Boeing:  Amendment  39-9526. 

Docket  96-NM-02-AD.  Revises  AD  96- 

03-02.  Amendment  39-9497. 
Applicability:  Model  767  series  airplanes 
having  line  numbers  001  through  609,  on 
which  the  terminating  action  described  in 
paragraph  (e)  of  this  AD  has  not  been 
accomplished;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
niodified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  collapse  of  the  main 
landing  gear  (MLG)  due  to  stress  corrosion 
cracking  of  the  aft  trunnion  of  the  outer 
cylinder,  accomplish  the  following: 

(a)  Perform  the  inspections  described  in 
paragraph  III,  Accomplishment  Instructions, 
of  Boeing  Alert  Service  Bulletin  767- 
32A0151,  dated  November  30. 1995,  to  detect 
cracking  and  corrosion  of  the  aft  trunnion  of 
the  outer  cylinder  of  the  MLG  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2),  or  (a)(3)_ 
of  this  AD,  as  applicable.  These  inspections 
are  to  be  accomplished  in  accordance  with 
Figure  1  of  that  alert  service  bulletin.  Repeat 
these  inspections  thereafter  at  the  intervals 
specified  in  that  alert  service  bulletin.  To 
determine  the  category  in  which  an  airplane 
falls,  the  age  of  the  outer  cylinder  of  the  MLG 
is  to  be  calculated  as  of  the  effective  date  of 
this  AD.  For  airplanes  on  which  the  age  of 
the  right  MLG  differs  fix>m  the  age  of  the  left 
MLG,  an  operator  may  place  the  airplane  into 
a  category  that  is  the  higher  (numerically)  of 
the  two  categories  to  ease  its  administrative 
burden,  and  to  simplify  the  recordkeeping 
requirements  imposed  by  this  AD.  Once  the 
category  into  which  an  airplane  falls  is 
determined,  operators  must  obtain  approval 
from  the  Manager.  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate,  to  move  that  airplane 
into  another  category. 

Note  2:  The  broken  (dash)  lines  used  in 
Figure  1  of  Boeing  Alert  Service  Bulletin 
767-3 2  AOl 51,  dated  November  30, 1995, 
denote  "go  to"  actions  for  findings  of 


discrepancies  detected  during  any  of  the 
inspections  required  by  this  AD. 

Note  3:  Boeing  Alert  Service  Bailp'in  76.'- 
32A0151,  dated  November  30,  1995.  refers  to 
Boeing  Alert  Ser\ice  Bulletin  767-32A0148. 
dated  December  21, 1995.  for  procedures  to 
repair  the  outer  cylinder  and  replace  the 
bushings  in  the  outer  cylinder  of  the  MLG 
with  new  bushings. 

(1)  For  airplanes  identified  as  Category  3  in 
paragraph  I.C.  of  Boeing  Alert  Service 
Bulletin  767-32 AOl 51.  dated  November  30. 
1995;  Perform  the  initial  inspections  within 
30  days  after  the  effective  date  of  this  AD. 

(2)  For  airplanes  identified  as  Category'  2  in 
paragraph  I.C.  of  Boeing  Alert  Service 
Bulletin  767-32 AOl 51,  dated  November  30. 
1995:  Perform  the  initial  inspections  within 
90  days  after  the  effective  date  of  this  AD 

(3)  For  airplanes  identified  as  Category  1  in 
paragraph  I.C.  of  Boeing  Alert  Service 
Bulletin  767-32A0151,  dated  November  30, 
1995:  Perform  the  initial  inspections  prior  to 
the  accumulation  of  2  Vz  years  since  the  MLG 
outer  cylinder  was  new  or  overhauled,  or 
within  150  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(b)  If  no  cracking  or  corrosion  is  detected, 
accomplish  the  follow-on  actions  described 
in  the  Boeing  Alert  Service  Bulletin  767- 
32A0151,  November  30, 1995.  at  the  time 
specified  in  the  alert  service  bulletin.  These 
follow-on  actions  are  to  be  accomplished  in 
accordance  with  that  alert  service  bulletin. 

(c)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  outer  cylinder  with 
a  new  or  serviceable  outer  cylinder  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-32A0151,  dated  November  30. 
1995. 

(d)  If  any  corrosion  is  detected,  accomplish 
the  follow-on  actions  at  the  time  specified  in 
the  "'Corrosion  Flowchart,"  in  Figure  1  of 
Boeing  Alert  Service  Bulletin  767-32 AOl 51, 
dated  November  30, 1995.  The  follow-on 
actions  are  to  be  accomplished  in  accordance 
with  that  alert  senice  bulletin. 

(e)  Repair  of  the  outer  cylinder  and 
replacement  of  the  bushings  in  the  aft 
trunnion  and  crossbolt  of  the  MLG  with  new 
bushings  in  accordance  with  Boeing  .Mert 
Service  Bulletin  767-32A0148.  dated 
December  21. 1995.  constitute  terminating 
action  for  the  inspection  requirements  of  this 
AD,  and  for  the  requirements  of  AD  95-19- 
10,  amendment  39-9372.  and  AD  95-20-51. 
amendment  39-9398.  Boeing  Alert  Ser\ice 
Bulletin  767-32 A0148.  dated  December  21, 
1995,  refers  to  Component  Maintenance 
Manual  (CMM)  32-1 1-40.  Operators  should 
note  that,  although  the  CMM  specifies 
plugging  the  aft  trunnion  lubrication  fitting 
with  a  rivet,  this  AD  does  not  require 
plugging  the  lube  fitting  to  terminatt;  the 
requirement  of  this  AD,  AD  95-19-10,  or  AD 
95-20-51. 

(f)  Accomplishment  of  the  requirements  of 
this  AD  is  considered  acceptable  for 
compliance  with  AD  95-19-10.  amendment 

•39-9372.  and  AD  95-20-51.  amendment  39- 
9398. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provid^jj  an  acceptabln  levpi  of  'safety  n'ay  lie 
u..€d  if  ipprovcd  by  'he  Manager,  .Sfjittle 
AC;C)  Operators  shall  sv;bmit  their  retjiiests 
through  an  appropriate  FAA  Prinnpal 
Maintenance  Inspecto.-.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Nate  4:  Information  concerning  the 
existence  of  approved  alternative  method"!  of 
compliance  with  this  .\D  if  any,  may  be 
obtained  from  the  Seattle  .\CX). 

(h)  Special  flight  permits  may  be  issued  \a 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
32A0151,  dated  November  30.  1995,  and 
Boeing  Alert  Service  Bulletin  767-32A0148. 
dated  December  21, 1995,  This  incorp«jration 
by  reference  was  approved  previously  by  the 
Director  of  the  Federal  Register,  in 
accordance  with  5  L'.S.C.  552(a)  and  1  CFR 
part  51.  as  of  February  16. 1996  (61  FR  3552, 
February  1,  1996).  Copies  may  be  obtained 
from  Boeing  Conmiercial  Airplane  Group. 
P.O.  Box  3707,  SeaUle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Line! 
Avenue,  SW..  Renton.  Washington,  or  at  thp 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  .MW..  suite  700.  Washington, 
DC. 

(j)  This  amendment  is  effective  on 
February  16,  1996. 

Issued  in  Renton  Washington,  on  February 
22.  1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  DtK,  9&-4507  Filed  2-2ft-96;  845  ami 

BILLMG  COOC  4910-13-P 


14  CFR  Part  67 
[Docket  No.  27890] 
RIN2120-AF42 

Medical  Standards  and  Certification 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  disposition  of 
comments. 


SUMMARY:  On  September  9. 1994.  the 
Federal  Aviation  .Administraf'on  (FAA) 
issued  an  emerge:iry  final  rule 
amending  tha  general  medical  standard 
for  first-,  second-,  and  third-class 
airman  medical  ce.-tifiejtes.  The  FAA. 
in  the  same  dooiinierit.  sought  public 
comment  on  the  fin.il  rule.  This 
document  disposes  of  the  comments 
received  in  response  to  that  rule. 


UMI 
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ADDRESSES:  Comments  submitted  in 
response  to  this  rulemaking  may  be 
examined  at  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Rules  Docket,  room  915-G,  800 
Independence  Avenue  SW., 
Washington,  DC,  weekdays  (except 
Federal  hoUdays)  between  830  a.m.  and 
5  p.m. 

FOR  FURnCR  MFORMA-nON  CONTACT: 
Tina  LcHnbard,  Aeromedical  Standards 
Branch.  (AAM-210],  Office  of  Aviation 
Medicine,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-9655. 

SUPPLEMENTARY  INFORMATION: 

Background  | 

The  general  medical  standard  for  the 
three  classes  of  airman  medical 
certificates  is  detailed  in  part  67  of  Title 
14  of  the  Code  of  Federal  Regulations 
(14  CFR  part  67).  A  first-class  medical 
certificate  is  required  to  exercise  the 
privileges  of  an  airline  transport  pilot 
certificate,  while  second-  and  third-class 
medical  certificates  are  required  to 
exercise  the  privileges  of  commercial 
and  private  pilot  certificates, 
respectively.  An  appUcant  who  is  found 
to  meet  the  appropriate  medical 
standards  is  entitied  to  a  medical 
certificate  without  restrictions  other 
than  the  limit  of  its  duration  as 
prescribed  in  14  CFR  part  67. 

An  appUcant  may  be  ineligible  for 
certification  under  §§  67.13(0(2). 
67.15(f)(2),  or  67.17(f)(2)  if  that  person 
has  an  organic,  functional,  or  structural 
disease,  defect,  or  limitation  that  the 
Federal  Air  Siirgeon  finds:  (1)  makes  the 
applicant  imable  to  safely  perform  the 
duties  or  exercise  the  privileges  of  the 
airman  certificate  the  applicant  holds  or 
for  which  the  applicant  is  applying,  or 
(2)  may  reasonably  be  expected  within 
2  years  of  Federal  Air  Siugeon's  finding 
to  make  the  appUcant  unable  to  safely 
perform  those  duties  or  exercise  those 
privileges. 

Paragraph  (f)(2)  of  §§67.13,  67.15,  and 
67.17  provides  the  historical  basis  for 
denying  medical  certification  in  cases 
where  the  Federal  Air  Surgeon  has 
determined  that  an  appUcant's 
medication  or  other  treatment 
(including  prescription,  over-the- 
counter,  and  nontraditional  medication 
or  other  treatment  remedies)  interferes 
with  the  appUcant's  abiUty  to  safely 
perform  the  duties,  or  exercise  the 
privileges,  of  the  airman  certificate  for 
which  the  airman  is  applying  or  holds. 

Notwithstanding  the  FAA's  long- 
standing medical  certification  policy 
and  practice  regarding  medication  and 
other  treatment,  the  U.S.  Court  of 


Appeals  for  the  Seventh  Circuit 
determined  that  paragraph  (f)(2)  did  not 
provide  a  basis  for  denial  of  medical 
certification  based  on  medication  alone. 
Bullwinkel  v.  Federal  Aviation 
Administration,  23  F.3d  167,  (7th  Qr., 
reh'g.  denied).  The  Seventh  Qrcuit's 
decision  that  medication  alone  was  not 
covered  by  paragraph  (f)(2)  raised 
serious  safety  concerns  within  the  FAA. 
As  a  result  of  those  concerns,  the  FAA 
on  September  9, 1994,  promulgated  an 
emergency  finalrule  that  was 
immediately  effective  to  clarify  and 
codify  the  FAA's  poUcy  regarding  an 
individual  who  holds,  or  is  applying  for, 
an  airman  medical  certificate  in  a  case 
where  medication  or  other  treatment 
was  foimd  to  interfere,  or  may 
reasonably  be  expected  to  interfere,  with 
that  individual's  abiUty  to  safely 
perform  airman  duties  (57  FR  46706). 

The  September  9, 1994,  emergency 
final  rule  amended  paragraph  (f)  of 
§§67.13,  67.15,  and  67.17  by  adding  to 
each  a  new  paragraph  (3),  which  sets 
out  the  st£uidard  for  certification  where 
medication  or  other  treatment  is 
involved.  Each  paragraph  (f)(3)  made 
ineUgible  for  unrestricted  medical 
certification  any  appUcant  whose 
medication  or  other  treatment  is  foimd 
by  the  Federal  Air  Surgeon  to  make,  or 
may  reasonably  be  expected  to  make 
with  2  years  after  the  finding,  that 
appUcant  unable  to  safely  perform  the 
duties  or  exercise  the  privileges  of  his 
or  her  airman  certificate.  The  final  rule 
did  not  change  the  FAA's  ciurent  and 
long-standing  appUcation  of  the  medical 
certification  standards.  Rather,  its  sole 
purpose  was  to  expressly  codify  the 
agency's  practice  in  Ught  of  the 
Bullwinkel  decision. 

Also,  for  continuity  with  the  current 
administration  of  other  medical 
certification  procedures,  reference  to 
this  emergency  final  rule  was  added  by 
revising  §67.25,  Delegation  of  authority, 
and  §67.27,  Denial  of  medical 
certificate. 

The  FAA  invited  public  comment  on 
the  final  rule  and  estabUshed  a  60-day 
comment  period,  which  closed  on 
November  8, 1994. 

Discussion  of  Comments 

The  FAA  received  six  conunents  in 
response  to  the  emergency  final  rule; 
four  comments  opposed  and  two 
comments  supported  the  rule.  The 
commenters  included  five  individuals 
and  one  association,  the  Aerospace 
Medical  Association  (ASMA). 

One  conunenter  states  that  the  FAA 
was  wrong  to  amend  the  rules  because 
of  a  single  case.  The  commenter 
suggests  that  a  better  standard  would  be 
to  list  those  drugs  in  the  regulations  that 


would  be  considered  automatically 
disqualifying  or  potentially 
disquaUfying. 

One  commenter  characterizes  the  rule 
as  a  major  change  and  objects  to  it  being 
issued  as  a  final  rule  without  prior 
public  comment.  He  suggests  that  the 
FAA  rescind  the  final  rule  and  schedule 
the  subject  for  a  notice  of  proposed 
rulemaking. 

One  commenter  states  that  his  third- 
class  medical  certificate  was  revoked 
because  he  was  taking  a  medication  to 
control  symptoms  of  bipolar  disorder. 
He  contends  that  the  matter  of 
disquaUfication  shoidd  be  based  solely 
on  the  imderlying  medical  condition. 
He  further  contends  that  medication  can 
control  symptoms  for  approximately  80 
percent  of  people  with  the  disorder.  The 
commenter  concludes  that  patients 
taking  certain  medications  for  bipolar 
disorder  are  "effectively  c\u«d"  of  the 
underlying  condition  and  should  be 
eUtdble  for  medical  certification. 

One  conunenter  states  that  there  was 
no  cause  for  issuing  an  emergency  rule 
and  that  the  FAA's  poUcy  was  shown  in 
court  to  be  contrary  to  law.  He  contends 
that  the  FAA's  choice  of  rulemaking 
procedure  was  improper.  Further,  he 
objects  that  the  September  9, 1994,  final 
rule  does  not  specify  the  names  of  all 
disquaUfying  medication  or  treatment 
which  the  rule  encompasses.  He  states 
that  the  rule  enables  the  FAA  to  make 
judgments  which  may  be  arbitrary  or 
unreasonable.  The  commenter  suggests 
that  this  rulemaking  action  should  have 
been  contained  in  an  overall  revision  of 
parts  61  and  67. 

The  ASMA  states  that  U  strongly 
supports  the  final  rule.  Further,  the 
ASMA  concurs  with  the  dissenting 
opinion  in  the  Bullwinkel  case  in  tiiat 
the  general  medical  standard  of  the 
airman  medical  standards  should  be 
viewed  as  including  all  elements  of 
medicine,  i.e.,  medication  and  other 
treatments. 

One  commenter  agrees  with  the 
FAA's  action  but  expresses  concern 
about  the  change  in  the  rules  without 
benefit  of  prior  public  comment. 

FAA  Response 

The  FAA's  rationale  for  issuing  this 
emergency  final  rule  is  fully  set  out  in 
the  preamble  to  the  rule  published  at  59 
FR  46706  on  September  9, 1994. 

As  stated  in  the  preamble  to  the  final 
rule,  the  FAA  determined  an  emergency 
existed  that  required  immediate  action; 
that  determination  is  unchanged  by  the 
comments.  A  delay  coiild  have  had  an 
adverse  effect  on  aviation  safety.  Neither 
a  notice  of  proposed  rulemaking  nor 
incorporation  of  the  amendment  into  a 
possible  part  67  revision,  as  proposed 


by  commenters,  was  determined  to  be  in 
the  pubUc  interest. 

As  to  the  commenters'  call  for  a  "Ust" 
of  disqualifying  medications,  the 
Federal  Air  Surgeon  has  determined 
that  an  exhaustive  "Usting"  of  specific 
medications  or  specific  treatments  to 
determine  an  airman's  eligibility  is  not 
possible.  All  the  positive  and  negative 
effects  of  any  medication  or  treatment 
are  rarely  appreciated  when  first 
introduced,  hi  some  cases,  substantial 
amounts  of  time  may  pass  before  a 
particular  drug  or  treatment  can  be 
judged  with  confidence,  particularly 
with  its  application  to  individuals  in  the 
aviation  environment.  Because  of  the 
continuous  changes  in  the  field  of 
medicine  and  pharmacology,  the  FAA 
has  determined  that  pubUshing  a  static 
list  of  disqualifying  medication  is  not 
appropriate  or  practical. 

In  case  where  an  individual  has  been 
determined  to  have  a  disqualifying 
condition  and/or  use  a  disqualifying 
medication  or  other  treatment  and 
requests  special  issuance  of  a  medical 
certificate,  the  Federal  Air  Surgeon 
considers  not  only  all  relevant  scientific 
data  on  the  particular  condition  and/or 
medication  or  other  treatment  but  also 
the  individual's  particular  situation  and 
the  role  that  he/she  will  perform  in 
aviation.  The  case-by-case  review  can 
and  does  result  in  instances  where  the 
particular  condition  and/or  medication 
or  other  treatment  precludes  the  affected 
individual  from  receiving  even  an 
individually  tailored  special  issuance 
medical  certificate.  Conversely,  with  the 
availabiUty  of  new  data  and  experience, 
some  similarly  affected  individuals 
may,  by  adjustments  in  their  medication 
dosage  or  other  treatment,  or  restrictions 
in  their  privileges,  for  example,  receive 
special  issuance  of  medical  certificates. 

Because  this  careful  analysis  of  each 
special  issuance  case  is  frequentiy  not 
fully  appreciated,  the  perception  exists 
that  many  conditions  and/or 
medications  or  other  treatment  are 
always  disquaUfying.  In  fact,  with  the 
availability  of  new  data  and  experience, 
the  Federal  Air  Surgeon  has  foimd  it 
safe  to  issue  special  medical  certificates 
to  the  majority  of  those  individuals  who 
historically  were  always  denied.  But,  as 
there  are  Uterally  himdreds  of 
diagnoses,  medications,  and  other 
treatments,  as  well  as  thousands  of 
combinations  that  frequently  change 
over  time,  the  FAA  cannot,  as  a 
practical  matter,  produce  a  "Ust"  of 
medications  and/or  treatments  that 
would  be  considered  disqualifying  or, 
conversely,  acceptable  for  airman 
medical  certification. 

While  at  any  point  in  time  there  may 
be  treatment  and  medications  that 


preclude  the  special  issuance  of  a 
medical  certificate,  the  FAA  will 
continue  to  seek  public  comment,  when 
appropriate,  as  it  has  done  recently 
concerning  insuUn-using  diabetics  (see 
59  FR  67426,  September  29,  1994).  to 
assist  the  Federal  Air  Surgeon  in 
formulating  policy  on  the  special 
issuance  of  medical  certificates. 

Finally,  the  Bullwinkel  decision 
highlighted  a  deficit  in  FAA  procedures 
that  the  emergency  final  rule  has  now 
corrected;  the  agency  does  not  view  the 
decision  as  finding  the  policy  and 
practice  of  the  FAA  to  be  "contrary  to 
law"  as  characterized  by  one 
commenter.  The  rule  change  clarifies 
and  resolves  any  previous  ambiguity  in 
FAA's  medical  standards  regarding 
medication  and/or  other  treatment. 

Conclusion 

Accordingly,  after  careful 
consideration  of  all  the  comments 
submitted,  the  FAA  has  determined  that 
no  further  rulemaking  action  is 
warranted. 

Issued  in  Washington,  DC,  on  February  23, 
1996. 

Jon  L.  lordan, 

Federal  Air  Surgeon. 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-34] 

Amendment  of  Class  E  Airspace; 
WInnemucca,  NV;  Correction 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  errors  in 
the  geographic  coordinates  of  a  final 
rule  that  was  pubUshed  in  the  Federal 
Register  on  January  10, 1996,  Airspace 
Docket  No.  95-AWP-34,  The  Final  Rule 
amended  Class  E  airspace  at 
Winnemucca,  NV. 

EFFECTIVE  DATE:  0901  UTC  February  29. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  SpeciaUst,  System 
Management  Branch.  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION; 

History 

Federal  Register  Document  96-377, 
Airspace  Docket  No.  95-AWP-34. 
pubUshed  on  January  10, 1996  (61  FR 


693),  revised  the  description  of  the  Class 
E  airspace  area  at  Winnemucca,  NV  An 
error  was  discovered  in  the  geographic 
coordinates  for  the  Winnemucca,  NV, 
Class  E  airspace  area.  This  action 
corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  the  Class  E 
airspace  area  at  Winnemucca,  NV,  as 
published  in  the  Federal  Register  on 
January  10,  1996  (61  FR  693),  (Federal 
Register  Document  96-377).  are 
corrected  as  follows: 

$71.1    [Correctad] 

On  page  694.  in  the  second  and  third 
columns,  the  airspace  description  for 
Winnemucca,  NV',  is  corrected  to  read  as 
follows: 


AWP  NV  E5  Winnemuoca.  .W    (Corrw-Jad) 

Winnemucca  Municipal  Airpwrt,  .W. 

(lat.  40''53'47"N.  long  117»48'21"W) 
Winnemucca  N'DB 

(lat  40''57'48"N.  long.  117''50  29"  W) 
Battle  Mountain  VORTAC 

(lat.  40''34'09"  N,  long,  ne'ss'ao"  W) 

That  airspace  extending  upward  from  7G0 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Winnemucca  Municipal  Airport 
and  within  7.8  miles  northwest  and  4  3  miles 
east  of  the  Winnemucca  NDB  342°  and  162' 
bearings,  extended  &om  the  4.3  miles  south 
to  8.7  miles  north  of  the  N'DB.  That  au^pace 
extending  upward  from  1,200  feet  above  the 
surface  within  4.3  miles  northeast  and  9  6 
miles  southwest  of  the  Winnemucca  NDB 
342°  and  162°  bearings,  extending  from  the 
southeast  edge  of  V-113  to  9.6  miles 
southeast  of  the  NT)B  and  within  4.3  miles 
each  side  of  the  162°  bearing  from  the 
Winnemucca  NDB,  extending  from  9.6  mile* 
southeast  of  the  NDB  to  the  north  edge  of  V- 
32  and  within  4.3  miles  each  side  of  the 
Battle  Mountain  VORTAC  296°  radial 
extending  from  10.4  miles  to  43  4  miles 
northwest  of  the  Battle  .Mountam  VORTAC 
and  that  airspace  bounded  by  a  line 
beginning  at  lat.  40°33'00"  N.  long 
117°52'00"  W;  to  lat.  40°37'01  "  N.  long. 
117°47'32"  W:  to  lat.  40°33'58"  N.  long. 
117°46'15"  W,  thence  to  the  point  of 
beginning  and  that  airsptace  bounded  by  a 
line  beginning  at  lat.  41°O5'O0"  N.  long. 
118°12'30"  W;  to  lat.  41°09'36"  N,  long. 
118°08'5O"  W:  to  lat.  41°03'00"  N.  long. 
118°06'00"  W,  thence  to  the  point  of 
beginning  and  that  airspace  bounded  by  a 
line  beginning  at  lat.  40°45'38"  N.  long. 
117°39'23"  W;  to  lat.  40°36'30"  N.  long. 
117°15'15  "  W;  to  lat.  40°35'00"  N,  long. 
117°34'30"  W  thence  to  the  point  of 
beginning. 
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Issued  in  Los  Angeles,  California,  on 
Febniuy  14. 1996. 
LsMurd  A.  Mohlagr. 
Acting  Manager,  Air  Traffic  Division, 
Wastem-Piacific  Aagion. 
(FR  Doc.  96-«560  Filed  2-28-96;  8:45  am] 
I  COOS  4tt»-1VM 


14CFRPwt97 

PoGtol  Na  2M75;  Amdt  No.  1712) 

Stindti  Instniment  Approach 
Proeeduras;  Mtocellaneous 
Ainendinents 

AOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
histrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  trafhc 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  fUght  rules  at  the  a^ected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

hicorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination —  j 

1.  FAA  Rules  Docket.  FAA        ' 
Headquarters  Building,  800 
hidependence  Avenue,  SW.,         j 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  FUght  Inspection  Area  Office 
which  origiaated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 


by  the  Superintendent  of  Dociunents. 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  FUght  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  FUght  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regtilations  (14  CFR  part  97) 
estabUshes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51 ,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appUcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
pubUshers  of  "aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

The  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA-  in  a 
National  FUght  Data  Center  (FDC) 
•  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedtires  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
appUed  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  pubUc  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  pubUc  interest  and. 
where  applicable,  that  good  cause  exists 
for  mak^g  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regtdatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports. 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  23, 
1996. 

Thomas  C.  Aocardi. 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing. 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procediu'es,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§  97.23,  §  97.25.  §  97.27,  §  97.29,  §  97.31 , 
§  97.33,  §  97.35— {Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 


or  TACAN;  §97.25  LOC.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps: 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  •  *  Effective  April  25, 1996 

Searcy,  AR.  Searcy  Municipal,  GPS  RWY  19, 

Amdtl 
Mesa.  AZ,  Falcon  Fid.  GPS  RWY  4R,  Orig 
Colorado  Springs,  CO,  City  of  Colorado 

Springs  Muni,  GPS  RWY  17L,  Orig 
Colorado  Springs,  CO,  City  of  Colorado 

Springs  Muni,  GPS  RWY  35L,  Orig 
Colorado  Springs,  CO,  City  of  Colorado 

Springs  Muni.  GPS  RWY  35R,  Orig 
RiQe,  CO,  Garfield  County  Regional,  GPS 

RWY  8,  Orig 
Kokomo,  IN,  Kokomo  Muni,  VOR  or  GPS 

RWY  32,  Amdt  19 
Kokomo,  IN,  Kokomo  Muni,  VOR/DME  or 

GPS  RWY  23,  Amdt  19 
Kokomo,  IN,  Kokomo  Muni,  ILS  RWY  23, 

Amdt  8 
Kokomo,  B^I,  Kokomo  Muni,  VOR/DME 

RNAV  or  GPS  RWY  5,  Amdt  5 
De  Quincy,  LA,  De  Quincy  Industrial 

Airpark,  GPS  RWY  15.  Orig 
De  Quincy,  LA,  De  Quincy  Industrial 

Airpark,  GPS  RWY  33,  Orig 
Eunice,  LA,  Eunice.  GPS  RWY  34,  Orig 
Opelousas,  LA,  St  Landiy  Parish-Ahart  Field, 

GPS  RWY  35,  Orig 
Winnfield,  LA.  David  G.  Joyce,  GPS  RWY  26. 

Orig 
Big  Rapids,'MI,  Roben-Hood,  VOR/DME  or 

GPS-A,  Amdt  7 
Winona,  MN,  Winona  Muni-Max  Conrad 

Field.  GPS  RWY  29,  Orig 
Lovelock,  NV,  Derby  Field,  GPS  RWY  1,  Orig 
Alamogordo,  NM,  Alamogorado-White  Sands 

Regional,  GPS  RWY  3,  Orig 
Qovis,  NM,  Clovis  Muni,  GPS  RWY  30.  Orig 
Tucumcari,  NM.  Tucumcari  Muni,  GPS  RWY 

3,  Orig 
Zuni  Pueblo,  NM,  Black  Rock,  GPS  RWY  7, 

Orig 
Portland.  OR.  Portland  Intl,  LOC/DME  RWY 

lOL,  Orig 
Dayton,  TN,  Mark  Anton,  GPS  RWY  21,  Orig 
Burnet,  TX,  Burnet  Muni  Kate  Craddock 

Field.  GPS  RWY  1,  Orig 
ClarksvUle,  VA,  Marks  Muni,  VOR/DME-A, 

Orig 
Fond  Du  Lac,  WI,  Fond  Du  Lac  County,  GPS 

RWY  36,  Orig 

•  •  *  Effective  Upon  Publication 

Hagerstown,  MD,  Washington  County 

Regional,  ILS  RWY  27,  Amdt  7      ' 
Santa  Fe,  NM,  Santa  Fe  County  Muni,  VOR/ 

DME-A,  Amdt  1 
Sante  Fe,  NM,  Santa  Fe  County  Muni,  VOR 

OR  GPS  RWY  33,  Amdt  9 
Santa  Fe,  NM,  Santa  Fe  County  Muni,  NDB 

RWY  2.  Amdt  4 
Santa  Fe,  NM,  Santa  Fe  County  Muni,  ILS 

RWY  2,  Amdt  5 

Note:  The  FAA  published  procedures  in 
Docket  No.  28461;  Amdt.  No.  1710  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL.  61 
FR  No.  33  Page  6108;  dated  Feb.  16. 1996) 
under  Section  97.31  which  are  hereby 
amended  as  follows: 


Charlotte,  NC,  Charlotte/Douglas  Intl, 

RADAR-1,  Amdt  19A,  CANCELLED: 

Effective  25  APR  96. 
Gastonia,  NC,  Gastonia  Muni,  RADAR-1 

Amdt  4A,  CANCELLED;  Effective  28  MAR 

96. 
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14  CFR  Part  97 

[Doclwt  No.  28480;  Amdt  No.  1714] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  estabUshes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regiUatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facUities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  fUght  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  FUght  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  PubUc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subacription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  I*rinting  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMA-nON  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  FUght  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediu^s  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appUcable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary'.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  pubUcation  of  each  separate  SIAP 
as  contained  in  the  transmittal  The 
SLAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  hi  developing  these  SIAPs,  the 
TERPS  criteria  were  appUed  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  ran 
be  flown  by  aircraft  equipped  with 
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Global  Positiomng  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedure  (SIAPs) 
will  be  altered  to  include  "or  GPS"  in 
the  title  without  otherwise  reviewing  or 
modif>'ing  the  procedure.  (Once  a  stand 
alone  GPS  procedure  is  developed,  the 
procedure  title  will  be  altered  to  remove 
"or  GPS"  from  these  non-localizer,  non- 
precision  instrument  approach 
procedure  titles.)  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are, 
impracticable  and  contrary  to  the  pubhc 
interest  and.  where  appUcable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulatimi  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cuirent  h,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  cotifies  that  this 
amendment  will  not  have  a  significant 
economic  imped  on  a  substantial 
ntmiber  of  small  entities  imder  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

Uflt  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  Febnuiy  23, 
1996.  . 

TImbms  C  Aocudi,  I 

Dittctor,  Flight  Standards  Service. 

Adaptkn  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviaticm  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedives,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113. 40120, 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 


SS  97.23, 97.27, 97.33, 97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §97.35    . 
COPTER  SIAPs,  identified  as  follows: 

•  *  '  EffecUve  APR  25, 1996 

Stuttgart.  AR,  StiUtgart  Muni.  NDB  or  GPS 

RWY  18.  Amdt  9  Cancelled 
Stuttgart.  AR,  Stuttgart  Muni.  NDB  RWY  18, 

Amdt  9 
Boone.  lA,  Boone  Muni.  NDB  or  GPS  RWY 

14.  Amdt  9  Cancelled 
Boone.  LA,  Boone  Muni.  NDB  RWY  14,  Amdt 

9 
Clinton.  LA.  Clinton  Muni,  VOR/DME  or  GPS 

RWY  21,  Amdt  8  Cancelled 
Clinton,  LA.  Clinton  Muni,  VOR/DME  RWY 

21.  Amdt  8 
Clinton.  LA.  Clinton  Muni.  NDB  or  GPS  RWY 

14.  Amdt  3  Cancelled 
Clinton,  lA.  Clinton  Muni.  NDB  or  GPS  RWY 

14.  Amdt  3 
De  Quincy.  LA.  De  Quincy  Industrial 

Airpark,  VOR/DME  or  GPS  RWY  33,  Orig 

Cancelled 
De  Quincy.  LA.  De  Quincy  Industrial 

Airpark,  VOR/DME  RWY  33,  Orig 
De  Quincy,  LA,  De  Quincy  Industrial 

Airpark,  NDB  or  GPS  RWY  15.  Amdt  1 

Cancelled 
De  Quincy,  LA,  De  Quincy  Industrial 

Airpark.  NDB  RWY  15,  Amdt  1 
Opelousas.  LA,  St  Landry  Parish-Ahart  Field. 

VOR/DME  or  GPS  RWY  35,  Orig-A 

Cancelled 
OpelousaE,  LA,  St  Landry  Parish-Ahart  Field, 

VOR/DME  RWY  35,  Orig-A 
Kaiser/Lake  Ozark.  MO,  Lee  C.  Fine 

Memorial,  NDB  or  GPS  RWY  21,  Amdt  6 

Cancelled 
Kaiser/Lake  Ozark;  MO,  Lee  C.  Fine 

Memorial,  NDB  RWY  21.  Amdt  6 
Albemarle.  NC,  Stanly  County.  NDB  or  GPS 

RWY  22,  Orig. 
Alamogordo,  NM.  Alamogordo- While  Sands 

Regional,  VOR  or  GPS  RWY  3,  Orig 

Cancelled 
Alamogordo,  NM,  Alamogordo- While  Sands 

Regional,  VOR  RWY  3.  Orig 
Las  Vegas,  NM,  Las  Vegas  Muni,  VOR  or  GPS 

RWY  2,  Amdt  lOA  Cancelled 
Las  Vegas,  NM.  Las  Vegas  Muni,  VOR  RWY 

2,  Amdt  lOA 
Las  Vegas,  NM,  Las  Vegas  Muni,  VOR  or  GPS 

RWY  20,  Amdt  5A  Cancelled 
Las  Vegas,  NM,  Las  Vegas  Muni,  VOR  RWY 

20,  Amdt  5A 
Taos,  NM.  Taos  Muni.  NDB  or  GPS  RWY  4. 

Orig-A  Cancelled 
Taos,  NM.  Taos  Muni,  NDB  RWY  4,  Orig-A 
Zuni  Pueblos,  NM.  Black  Rock.  VOR/DME  or 

GPS  RWY  7.  Amdt  1  Cancelled 
Zuni  Pueblo.  NM,  Black  Rock,  VOR/DME 

RWY  7,  Amdt  1 
Burnet,  TX,  Burnet  Muni  Kate  Craddock 

Field,  NDB  or  GPS  RWY  1,  Amdt  3 

Cancelled 
Burnet,  TX,  Burnet  Muni  Kate  Craddock 

Field,  NDB  RWY  1,  Amdt  3 
Dumas,  TX,  Moore  County,  VOR/DME  RNAV 

or  GPS  RWY  19,  Amdt  3  Cancelled 
Dumas,  TX,  Moore  Coimty,  VOR/DME  RNAV 

RWY  19,  Amdt  3 


Houston,  TX.  Houston  Intercontinental,  NDB 
or  GPS  RWY  26,  Amdt  lA  Cancelled 

Houston,  TX.  Houston  Intercontinental,  NDB 
RWY  26,  Amdt  lA 
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14  CFR  Part  97 

[Doctot  No.  28476;  Amdt  No.  1713] 

Standard  Instrumant  Approach 
Procadures;  Miscailanaous 
Amendmants 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  reqmrements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  afiiscted  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Irdi\idual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Pubhc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 


Superintendent  of  Documents,  US 
Government  Printiiig  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97] 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnmient  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regidations  (14  CFR 


part  97]  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT/VM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  (pancelled. 

The  FDC/P  NOT/VMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  pubhshed 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  tn  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  23, 
1996. 
Thomu  C  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

-    Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-«TANOARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
n.49(b)(2). 

2.  Part  97  is  amended  to  reads  as 
follows: 

H  97.23,  97.25, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG.  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME: 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•   •  •  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

02/09/96 

02/09/96  

TN 
TX 
WV 
TX 

TX 

MN 
MN 
MN 

Memphis  

Fort  Worth 

Memphis  IntJ  

Fort  Worth  Meacham  Ind 

FDC6A)926 
FDC  6/0929 
FDC  6/0955 
FDC6A)973 

FDC6A)974    " 

FDC6A)999 

FDC  6/1000 

FDC  6/1009 

ILS  RWY  36L  AMDT  11... 
ILS  RWY  16L.  AMDT5.  .  . 

02/10/96  

Lewisburg „ 

Fort  Wortti 

Greentmer  Valley 

ILS  RWY  4  AMDT  7A.   .  . 

02/12/96  ....... 

Fort  Worth  Meacham  Ind 

NDB  OR  GPS  RWY  16L.  AMDT 

02/12/96 

Fort  Worth 

Fort  Worth  Meacham  Intl 

3.  .  . 
NDB  OR  GPS  RWY  34R.  AMDT 

02/13/96  

02/1 3«6  

02/14/96  

Brainerd  

Brainerd  

Caivbndse  

Brainerd-Crow  Wing  County  Re- 
gional. 

Brainerd-Cro*  Wing  County  Re- 
gional. 

Cambridge  Muni 

5.  .  . 

ILS  RWY  23  AMDT  4.  .  . 

VOR/DME  RWY  12  AMDT  8.      . 

NDB  OR  GPS  RWY  34  AMDT 

6.  .  . 

UMI 
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FOG  (Me 

SUB 

C»y 

Airport 

FDC  No. 

SIAP 

02/14/96 

NE 
TX 
CA 
CA 

FA  City 

Fort  Worth 

Lai(eport 

Brenner  FieU 

FDC  6/1017 
FDC  6/1023 
FDC  6/1036 
FDC  6/1111 

NDB  OR  GPS-A,  AMDT  3.  .  . 

cenAM  — 

02/15/96  -~-. 

Fort  Worth  Meacham  InU »... 

Lampson  Field 

Southern  CaJitomia  ln«  ..._ 

LCX;  BC  RWY  34R,  AMDT  7.  .  . 
NDB  OR  GPS-^  ORIG-A.  .  . 

oe«y96 

VWofvilto _..... 

ILS  RWY  17  ORIG.  .  . 

FR  Doc  96-4688  Piled  2-28-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administradon 

21CFRPart184 
|DoclMNaS3O-4062] 

Difoet  Food  Subotancoe  Afflrmedas 


Enzyme  Preparation  From  Candida 
Paeudotropicalla  . 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule.  ' 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  affirm  that  lactase  enzyme 
preparation  derived  fiom  Candida 
pseudotropicalis  for  use  in  milk  and 
milk-derived  products  to  hydrolyze 
lactose  is  generally  recognized  as  safe 
(GRAS).  This  action  is  in  response  to  a 
petition  submitted  by  Pfizer,  Inc. 
DATES:  Efiiactive  February  29, 1996.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(8)  and  1  CFR  part  51  of  certain 
pubUcatioi»  listed  in  new  §  184.1387, 
effactive  February  29, 1996. 
FOR  FURTHER  INFORHATXM  CONTACT: 
Nega  Bern.  Center  for  Food  Safety  and 
AppUed  Nutrition  (HFS-206),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Wellington,  DC  20204,  202-418-3097. 
8UPPI.EIIENTARY  INFORMATION: 

L  Background 

In  accordance  writh  the  procedures 
described  in  §170.35  (21  CFR  170.35), 
Pfizer,  hic,  235  East  42d  St.,  New  York, 
NY  10017,  submitted  a  petition  (OlASP 
2G0282)  proposing  that  lactase  enzyme 
preparation  from  C.  pseudotropicalis  be 
affirmed  as  GRAS  for  use  as  a  direct 
human  food  ingredient.  (Lactase,  the 
enzyme,  is  to  be  distinguished  from 
lactase  enzyme  preparation,  which 
contains  lactase  as  the  principal  active 
component  but  also  contains  other 
components  derived  from  the 
production  organism  and  fermentation 
media.  This  document  will  refer  to  the 


former  as  "lactase"  and  to  the  latter  as 
"lactase  enzyme  preparation.")  Lactase 
enzyme  preparation  is  used  to 
hydrolyze  lactose  in  milk  and  milk 
products. 

FDA  published  a  notice  of  filing  of 
this  petition  in  the  Federal  Register  of 
March  29, 1983  (48  FR  13098),  and  gave 
interested  persons  an  opportunity  to 
submit  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  FDA  received  no  comments  in 
response  to  that  notice. 

n.  Standards  for  GRAS  Affirmation 

Under  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of 
substances  added  to  food.  The  basis  of 
such  views  may  be  either:  (1)  Scientific 
procedures,  or  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1, 1958,  experience  based  on  common 
use  in  foOd  (§  170.30(a)).  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  same 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  and 
ordinarily  is  to  be  based  upon  published 
studies,  which  may  be  corroborated  by 
unpublished  studies  and  other  data  and 
information  (§  170.30(b)).  General 
recognition  of  safety  through  experience 
based  on  common  use  in  food  prior  to 
January  1, 1958,  may  be  determined 
without  the  quantity  or  quafity  of 
scientific  procedures  required  for 
approval  of  a  food  additive,  and 
ordinarily  is  to  be  based  upon  generally 
available  data  and  information 
concerning  the  pre- 1958  history  of  use 
of  the  food  ingredient  (§  170.30(c)). 

The  petition  states  that  C. 
pseudotropicalis  was  isolated  from 
dairy  products  prior  to  1958  (Refs.  1  and 
2).  Therefore,  the  petition  argues,  lactase 
produced  by  the  organism  has  been  part 
of  the  human  diet  for  many  years  and 
may  be  presiuned  to  have  been  in 
common  use  in  food  prior  to  January  1, 
1958.  The  petition  also  states  that  Pfizer, 
Inc.,  first  began  commercial  production 
of  lactase  enzyme  preparation  derived 
from  C.  pseudotropicalis  in  1982  for  use 
in  certain  dairy  products. 


The  agency  recognizes  that  C. 
pseudotropicalis  was  isolated  from 
dairy  products  prior  to  1958.  However, 
lactase  enzyme  preparation  derived 
fiom  C.  pseudotropicalis  does  not  itself 
have  a  history  of  common  use  as  an 
ingredient  in  food  before  1958. 
Therefore,  the  enzyme  preparation  does 
not  qualify  for  GRAS  status  based  on  a 
history  of  common  use  in  food 
(§  170.30(c)).  Accordingly,  FDA  has 
evaluated  ^e  enzyme  preparation  on 
the  basis  of  scientific  prooadures  tmder 
§  170.30(b). 

In  evaluating  this  petition,  the  agency 
reviewed  information  concerning:  (1) 
The  identity  and  function  of  the 
enzyme,  (2)  the  production  and 
purification  of  the  lactase  enzyme 
preparation,  and  (3)  the  safety  of  the 

Eroduction  organism  and  the  finished 
ictase  enzyme  preparation. 

m.  Identity  and  Technical  Effect 

Lactase  is  the  accepted  name  for  the 
enzyme  ^D-galactoside 
galactohydrolase  (EC  3.2.1.23),  which 
catalyzes  the  hydrolysis  of  the 
disaccharide  lactose  to  its  component 
monosaccharides,  glucose  and  galactose. 
Lactase  enzyme  preparations  may  be 
produced  by  fermentation  utilizing  any 
of  a  large  number  of  microorganisms.  A 
typical  example  is  the  enzyme  produced 
by  the  yeast  Kluyveromyces  lactis  (Ref. 

3). 

The  lactase  preparation  that  is  the 
subject  of  this  petition  is  a  soluble 
enzyme  preparation  derived  from  the 
yeast  C.  pseudotropicalis  and  is 
composed  of  the  enzyme  lactase  as  the 
principal  active  ingredient,  other 
components  derived  from  the 
production  organism'and  the 
fermentation  media,  residual  amotmts  of 
processing  aids,  and  substances  added 
as  stabilizers  or  diluents.  The  petitioned 
enzyme  preparation  meets  the  general 
and  additional  requirements  for  enzyme 
preparations  found  in  the  Food 
Chemicals  Codex,  3d  ed.  (1981),  which 
are  incorporated  by  reference  in 
§  184.1387  (Ref.  4). 

Lactase  enzyme  preparation  is 
intended  for  use  in  hydrolyzing  lactose 
to  reduce  the  lactose  content  of  food 
products.  The  petitioner  provided 
published  information  to  demonstrate 
that  lactase  enzyme  preparation  from  C. 
pseudotropicalis  hydrolyzes  lactose  in 
milk  and  milk  products. 
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IV.  Productiim  and  Purification  of 
Lactase  Enzyme  Preparation 

The  lactase  enzyme  preparation  that 
is  the  subject  of  this  petition  is 
produced  by  controlled  aerobic 
fermentation  using  a  pure  culture  of  the 
food-derived  yeast  C.  pseudotropicalis, 
aseptically  grown  in  a  medium 
containing  suitable  food-grade 
carbohydrates,  proteins,  mineral  salts, 
and  processing  aid&,  The  isolated  cells 
are  mixed  with  a  warm  buffer  solution 
consisting  of  potassium  phosphate 
(mono-  and  dibasic)  and  manganous 
sulfate  and  allowed  to  autolyze  for  up 
to  24  hours.  The  resulting  material  is 
clarified  to  remove  cell  debris  and  other 
insoluble  solids,  and  the  lactase- 
containing  yeast  extract  is  concentrated 
by  processes  appropriate  for  food  use, 
including  ultrafiltration.  Glycerol  and/ 
or  sorbitol  may  be  added  as  stabilizers, 
and  suitable  preservatives  may  be 
incorporated  during  processing.  The 
stabilized  lactase  preparation  is  adjusted 
to  a  standard  potency  using  a 
combination  of  water  mixed  with 
glycerol  or  sorbitol. 

V.  Safety  Information 

In  its  petition,  Pfizer,  Inc.,  provided 
published  information  to  document  that 
the  organism  C.  pseudotropicalis  was 
isolated  from  dairy  products  as  early  as 
1952  (Refs.  1  and  2).  Pfizer,  Inc.,  argues 
that  since  the  organism  is  a  copious 
producer  of  lactase  (Ref.  5),  both  the 
organism  and  the  lactase  it  produces 
have  been  ingested  by  man  for  many 
years.  In  addition,  Pfizer,  Inc.,  points 
out  that  C.  pseudotropicalis  resembles 
K.  fragilis  (a  yeast,  also  known  as 
Saccharomyces  fragilis,  that  is  approved 
as  a  direct  food  additive  ((§  172.896)  (21 
CFR  172.896)))  in  all  respects  except 
that  C.  pseudotropicalis  is  imable  to 
reproduce  sexually  (Refs.  1  and  6).  K. 
fragilis.  Uke  C.  pseudotropicalis,  has 
been  isolated  from  dairy  products  (Refs. 
1  and  7);  in  fact,  the  organisms  are  often 
found  together  in  dairy  foods  (Ref.  5). 

Pfizer,  Inc.,  presented  published 
reports  to  establish  the  similarity 
between  C.  pseudotropicalis  and  K. 
fragilis.  For  example,  in  an 
electrophoretic  comparison  of  enzymes, 
a  method  used  to  clarify  the 
taxonomical  and  physiological 
relationships  among  strains,  the    . 
enzymatic  patterns  of  C. 
pseudotropicalis  and  its  perfect  state,  K. 
fragilis,  were  shown  to  coincide  (Ref.  8). 
Further,  a  study  using  a 
deoxyribonucleic  acid  (DNA) 
reassociaUon  technique  showed  that, 
within  the  accuracy  permitted  by  the 
technique,  C.  pseudotropicalis  and  K. 


fragilis  have  identical  DNA  sequences 
(Ref.  9). 

The  close  similarity  between  the 
source  microorganism  (C. 
pseudotropicalis)  and  K.  fragilis,  which 
FDA  has  determined  is  safe  for  use  as 
a  direct  food  additive  (§172.896), 
supports  the  safety  of  the  enzyme 
preparation  (Refs.  10  and  11).  Further, 
the  information  submitted  by  the 
petitioner  establishes  that  lactase 
produced  by  both  yeasts  has  been 
ingested  by  humans  for  many  years  with 
no  reported  adverse  effects  (Ref  12). 

To  further  document  the  safety  of  C. 
pseudotropicalis,  Pfizer,  Inc.,  presented 
a  published  study  which  compared  the 
pathogenic  potential  of  several 
industrial  yeasts  with  that  of  established 
pathogens.  The  study  found  that  neither 
C.  pseudotropicalis  nor  K.  fragilis 
produced  signs  of  tissue  invasion  or 
disease.  The  authors  of  the  study 
categorized  both  organisms  in  a  group  of 
nonpathogenic  organisms  (Ref.  13). 
Finally,  Pfizer,  Inc.,  submitted 
unpublished  corroborative  studies 
conducted  in  mice  to  confirm  the 
nonpathogenicity  of  C.  pseudotropicalis. 

Alter  conducting  a  review  of  the 
Uterature  and  evaluating  these  studies, 
the  agency  concludes  that  C. 
pseudotropicalis  is  neither  pathogenic 
nor  toxicogenic  (Refs.  14  and  15). 
Furthermore,  the  agency  has  determined 
that  the  autolysis  and  filtration  steps 
used  in  producing  and  purifying  the 
lactase  enzyme  preparation  effectively 
remove  viable  cells  of  the  production 
organism  (Ref.  15). 

Pfizer,  Inc.,  also  presented 
corroborative  unpublished  toxicity 
studies  to  establish  the  safety  of  lactase 
enzyme  preparation  derived  from  C. 
pseudotropicalis.  These  were:  (1)  An 
acute  oral  toxicity  study  in  rats,  (2) 
mutagenic  and  cytogenetic  assays,  and 
(3)  90-day  oral  toxicity  studies  in  rats 
and  dogs.  The  agency  has  evaluated  the 
studies  and  concludes  that  the  studies 
showed  no  evidence  of  toxicity  or 
genotoxicity  (Ref.  16). 

Finally,  Pfizer,  Inc.,  presented 
information  regarding  use  levels  of  the 
enzyme  preparation  in  milk  and  milk 
products.  Based  on  this  information,  the 
agency  concludes  that  the  use  of  lactase 
enzjTne  preparation  from  C 
pseudotropicalis  would  not  add  to  the 
total  consumption  of  lactase  from  all 
sources  because  the  petitioned  enzyme 
preparation  will  be  substituted  for  other 
lactase  enzyme  preparations  currently 
in  use  (Ref  17). 

VI.  Conclusions 

The  agency  has  evaluated  the 
information  in  the  petition,  along  with 
other  available  iiifonnation,  and 


concludes  that  lactase  enzjme 
preparation  derived  from  C. 
pseudotropicalis  is  GRAS.  This 
conclusion  is  based  on  published 
information,  corroborated  by 
unpublished  data  and  information. 

Therefore,  the  agency  is  affirming  that 
lactase  enzyme  preparation  denved 
from  C.  pseudotropicalis  is  GRAS  with 
no  limits  on  its  conditions  of  use  other 
than  current  good  manufactur.ng 
practice,  in  accordance  with  21  CFR 
184.1(b)(1).  This  GRAS  affirmation  is 
based  on  evaluation  of  the  use  of  the 
enzyme  preparation  to  reduce  the 
lactose  content  of  milk  and  milk-derived 
food  products. 

The  agency  further  finds  that  because 
the  principal  active  ingredient  of  the 
enzyme  preparation  is  safe  and  because 
expected  impurities  in  the  enzyme 
preparation  do  not  provide  any  basis  for 
a  safety  concern,  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
given  in  the  Food  Chemicals  Codex.  3d 
ed.  (1981),  pp.  107-110.  are  adequate  as 
minimum  criteria  for  food -grade  lactase 
enzyme  preparations  derived  from  C. 
pseu  dotropicalis. 

Vn.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(bj(7)  that  tiiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impad  statement 
is  required. 

Vni.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatorv  Flexibility  Act  (Pub. 
L.  9&-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulator)' 
alternatives  and,  when  regulation  is 
necessary ,  to  select  regulator)- 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects:  distributive  impacts;  aijd 
equity).  According  to  Executive  Order 
12866,  a  regulator)'  action  is  significant 
if  it  meets  any  one  of  a  number  of 
conditions,  including  having  an  annual 
effect  on  the  economy  of  SlOO  milhcn, 
adverse!)  affecting  in  a  mattnal  wav  a 
sector  of  the  economy,  competition  or 
jobs;  or  raising  novel  le^al  or  policy 
issues.  The  Regulator)'  Fle>Libilily  Act 
requires  analyzing  options  for  regulatory 
relief  for  small  businesses. 

FDA  finds  that  this  final  rule  is  not  a 
significant  regulatorv  action  as  defined 
by  Executive  Order  12866  The  f;nal 
rule  does;  not  raise  novel  legal  or  policy 
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issues.  The  compliance  cost  to  firms 
currently  in  the  industry  is  zero  because 
the  rule  prohibits  no  current  activity. 
Potential  benefits  include  the  wider  use 
of  the  enzyme  preparation  because  of 
reduced  uncertainty  concerning  its 
regulatory  status,  and  any  resources 
saved  by  eliminating  the  need  to 
prepare  further  petitions  to  affirm  the 
GRAS  status  of  this  use  of  the  enzyme 
preparation. 

Finally,  in  compliance  with  the 
Regulatory  Flexibihty  Act,  FDA  certifies 
that  the  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  The 
compUance  cost  to  small  businesses 
ciirrently  in  the  industry  is  zero  because 
no  current  activity  is  prohibited  under 
the  rule. 

K.  Effiective  Datie 

As  this  rule  recognizes  an  exemption 
from  the  food  additive  definition  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
and  from  the  approval  requirements 
apphcable  to  food  additives,  no  delay  in 
effective  date  is  required  by  the 
Administrative  Procedure  Act  (5  U.S.C 
553(d)).  The  rule  will  therefore  be 
effective  immediately  (5  U.S.C. 
553(d)(1)). 

X.  Renrences  ' 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Loidder,  J.,  The  Yeasts:  A  Taxonowic 
Study,  2d  ed..  pp.  345-348. 1025-1027, 
North  Holland  Publishing  Ck).,  Amsterdam. 
1970. 

2.  Rose,  A.  H.,  and  ].  S.  Harrison,  The 
Yeasts.  V 1,  Biology  of  Yeasts,  p.  139, 
Academic  Press,  New  York.  1969. 

3.  21  CFR  184.1388. 

4.  "Monograph  on  Enzyme  Preparations," 
in  Food  Chemicals  Codex,  3d  ed. ,  National 
Academy  Press,  Washington.  DC,  pp.  107- 
110, 1981. 

5.  Schmidt,  J.  L.,  and  J.  Lenoir, 
"Contribution  to  the  Study  of  Yeast  Flora  in 
Camembert  Cheese.  Its  Development  During 
Ripening,"  Uiit  5S  (5"7):35i>-370,  1978. 

6.  Kreger  van  Rij.  N.  J.  W.,  'The  Yeasts:  A 
Taxonomic  Study."  pp.  233-234,  North 
Holland  Pub.  Co.,  Amsterdam,  1970. 

7.  Lutwick.  L.  I.,  H.  J.  Phaff.  and  D.  A. 
Stevens,  "Kluyveromyces  fragiUs  as  an 
Opportunistic  Fungal  Pathogen  in  Man," 
Sabouraudia  18:69-73, 1980. 

8.  YamazaL',  M.,  and  K.  Komagata. 
"Asporogenous  Yeasts  and  Their  Supposed 
Ascosporogenous  States:  An  Electrophoretic 
Comparison  of  Enzymes,"  Jcumal  of  General 
and  Applied  Microbiology,  28:119-138.  1982. 

9.  Letter  from  H.  J.  Phaff,  University  of 
California,  Davis,  to  W.  C.  Wemau,  Pfizer. 
Inc.,  February  13. 1980. 
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10.  Memorandum  from  T.  J.  McKay,  FDA, 
to  M.  Custer,  FDA,  November  8, 1982. 

11.  Memorandum  from  C  B.  Johnson,  FDA, 
to  N.  Beru,  FDA,  Februar>'  2, 1994. 

12.  Memorandum  from  C.  B.  Johnson,  FTDA. 
to  the  Direct  Additives  Branch,  FDA, 
December  6. 1988. 

13.  Holzschu,  D.  L.  et  al.,  "Evaluation  of 
industrial  yeast  for  pathogenicity," 
Sabouraudia  17:71-78, 1979. 

14.  Memorandum  from  P.  Mislivec,  FDA, 
to  M.  Custer,  FDA.  October  22, 1982. 

15.  Memorandum  from  J.  M.  Madden,  FDA, 
to  M.  Peiperl,  FDA,  .November  5, 1993. 

16.  Memorandum  from  A.  N.  Milbert,  FDA, 
to  V.  Prunier,  FDA,  August  13,  1984. 

17.  Memorandum  from  J.  Modderman, 
FDA,  to  V.  Prunier,  FDA,  November  7, 1984. 

List  of  Subjects  in  21  CFR  Part  184 

Food  ingredients.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  184  is 
amended  as  follows: 

PART  184— DIRECT  FCX)D 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409.  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,  348,371). 

2.  New  §  184.1387  is  added  to  subpart 
B  to  read  as  follows: 

§  1 84. 1 387    Lactase  enzyme  preparation 
from  Candida  pseudotropicalis. 

(a)  This  enzyme  preparation  is 
derived  from  the  nonpathogenic, 
nontoxicogenic  yeast  C. 
pseudotropicalis.  It  contains  the  enzyme 
lactase  (P-D-galactoside 
galactohydrolase.  EC  3.2.1.23),  which 
converts  lactose  to  glucose  and 
galactose.  It  is  prepared  from  yeast  that 
has  been  grown  by  a  pure  culture 
fermentation  process. 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981),  pp.  107-110,  which  are 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  2101  Constitution  Ave. 
NVV..  Washington,  DC  20418.  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SW.,  rm.  3321,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  St.  NW.,  suite  700, 
Washington,  DC. 


(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitations  other  than  cturent  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  as  a  direct  human 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme,  as  defined  in  §  170.3(o)(9)  of 
this  chapter,  to  convert  lactose  to 
glucose  and  galactose. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  Current  good 
manufacturing  practice  is  limited  to  use 
of  this  ingredient  to  reduce  the  lactose 
content  in  milk  and  milk-derived  food 
products  where  food  standards  do  not 
preclude  such  use. 

Dated:  February  15, 1996. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  96-4629  Filed  2-28-96;  8:45  am) 
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Designation  of  Agencies  To  Receive 
and  Investigate  Reports  Required 
Under  the  Victims  of  Child  Abuse  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  carries  out  the 
Attorney  General's  responsibilities 
under  the  child  abuse  reporting 
provisions  of  the  Victims  of  Child 
Abuse  Act  of  1990  ("VCAA").  The 
VCAA  requires  persons  engaged  in 
certain  specified  professions  and 
activities  on  federal  lands  or  facilities  to 
report  incidents  of  child  abuse  to  the 
appropriate  federal,  state,  or  local 
agency  designated  by  the  Attorney 
General.  In  order  to  facilitate  effective 
reporting,  the  VCAA  requires  the 
Attorney  General  to  "designate  an 
agency"  to  receive  and  investigate  such 
reports  of  child  abuse.  This  rule  sets 
forth  the  Attorney  General's 
designations  and  certain  other  matters 
covered  by  the  VCAA's  reporting 
requirements. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  1, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Terry  R.  Lord,  Acting  Chief,  Child 
Exploitation  and  Obscenity  Section, 
Criminal  Division,  Washington,  D.C. 
20530,  (202)  514-5780. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  child  abuse  reporting  provisions 
of  the  Victims  cf  Child  Abuse  Act 
(VCA,\)  were  enacted  as  section  226  of 
the  Crime  Control  Act  of  1990.  Pub.  L. 
No.  101-647, 104  Stat.  4806,  codified  at 
42  U.S.C.  13001-13041,  3796aa- 
3796aa-fl,  and  18  U.S.C.  403,  2257,  and 
3509.  As  set  forth  at  42  U.S.C.  13031, 
the  VCAA  requires  persons  engaged  in 
certain  professional  capacities  or 
activities  on  federal  lands  or  on 
federally  operated  facilities  (as  well  as 
certain  facilities  covered  by  federal 
contracts)  ("covered  professional")  to 
report  incidents  of  child  abuse  to  an 
agency  designated  by  the  Attorney 
General  to  receive  and  investigate  such 
reports.  On  January  3, 1994,  the 
Department  of  Justice  published  a 
proposed  rule  promulgating  the 
Attorney  General's  designation  of  the 
agencies  to  receive  and  investigate  these 
reports  of  child  abuse  (59  FR  37). 
Having  received  and  considered 
comments  submitted  in  response  to  the 
proposed  rule,  the  Attorney  General  is 
now  promulgating  a  final  rule  on  this 
subject. 

Under  the  provisions  of  42  U.S.C. 
13031(d),  the  Attorney  General  may 
designate  non-federal  agencies  to 
receive  and  investigate  the  child  abuse 
reports,  provided  that  the  designation  is 
formalized  by  a  written  agreement. 
Under  the  rule,  reports  of  child  abuse 
made  pursuant  to  42  U.S.C.  13031  are  to 
be  submitted  to  the  federal,  state,  tribal 
or  local  law  enforcement  or  child 
protective  services  agency  that  currently 
has  jurisdiction  to  investigate  reports  of 
child  abuse  or  protect  child  abuse 
victims  in  the  federal  land  area  or 
facility  in  question.  Where  no  agency 
currently  qualifies  for  designation  under 
the  rule,  the  rule  designates  the  Federal 
Bureau  of  Investigation  ("FBI")  to 
receive  and  investigate  the  reports  of 
child  abuse  until  anotheragency 
qualifies  for  such  designation.  If  the 
child  abuse  reported  by  the  covered 
professional  pursuant  to  42  U.S.C. 
13031  occurred  outside  the  federal  area 
or  facility  in  question,  the  designated 
agency  receiving  the  report  must 
forward  the  matter  to  the  appropriate 
authority  with  jurisdiction  over  the 
potential  offense.  For  example,  a 
covered  reporting  professional  may, 
while  working  on  federal  land  or  in  a 
federally  operated  facility,  learn  of  facts 
that  give  reason  to  suspect  that  a  child 


has  suffered  abuse  outside  the  federal 
area  in  question.  In  such  a 
circumstance,  the  covered  professional 
would  report  the  abuse  in  the  same 
manner  as  if  the  abuse  occurred  within 
the  federal  area  in  question.  The  rule 
contemplates  that  the  designated  agency 
receiving  the  report  will  immediately 
forward  the  matter  to  the  appropriate 
authority  with  jurisdiction  outside  the 
federal  area  in  question. 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  will  not  haye  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Ordtr  12866.  This  rule  does 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612.  This  rule 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)  of  Executive 
Order  12778.  Notice  of  the  proposed 
rule  was  published  in  the  Federal 
Register  on  January  3,  1994,  and 
comments  were  solicited  (59  FR  37).  A 
discussion  of  comments  received 
pursuant  to  that  notice  follows. 

II.  Summary  of  Comments  and 
Department's  Responses 

Comments  on  the  proposed  rule  were 
received  from  a  number  of  affected 
federal  and  state  agencies.  Set  forth 
below  is  a  summar>'  of  those  comments 
and  the  Department's  response  to  them. 
Comments  from  the  New  fersey  Division 
of  Youth  and  Family  Services: 

1.  A  distinction  should  be  made 
between  child  abuse  offenses  committed 
against  children  by  caregivers  and  child 
assault  offenses  committed  by  other 
adults. 

Response:  Such  a  distinction  is  not 
contemplated  or  authorized  by  the 
un  ierlying  statutory  requirement,  42 
U.S.C.  13031.  The  statutory  reporting 
requirement  is  not  qualified  by  any 
distinction  concerning  the  status  of 
persons  committing  the  abuse  in 
question. 

2.  The  list  of  "covered  professionals" 
mandated  to  report  child  abuse  or 
neglect  should  be  expanded  to  include 
additional  employees  on  federal  land. 

Response:  This  list  cannot  be 
expanded  because  to  do  so  would 
exceed  the  scope  permitted  bv  the 
enabUng  statute.  See  42  U.S.C  13031(b). 
The  statute  specifically  designates  the 
mandated  reporters  by  their  profession 
or  activity. 

3.  The  proposed  rule  does  not  address 
the  reporting  of  child  abuse  occurring 
o^  federal  land  or  facilities,  but  which 


becomes  known  to  mandated  reporters 
employed  at  those  locations. 

Response:  The  rule  has  been  Llarified 
to  mandate  that  covered  professionals 
report  any  incident  of  suspected  child 
abU"se  as  defined  in  the  statute, 
regardless  of  where  the  abuse  o<xurred. 
It  the  incident  of  susper  led  child  iibuse 
occurred  outside  the  federal  area  or 
facility  in  question,  the  designated 
auency  receiving  the  report  must 
forward  the  matfpr  to  the  appropriate 
authority  with  jurisdiction. 
Comments  from  Family  .•Advocacy 
Program.  The  Office  of  the  .Assistant 
Secretary  of  Defenue. 

1.  Federal  "  i.overr^d  professiunals" 
must  be  required  to  report  incidents  ot 
ahuj^e  or  neg!e<  t  regardless  of  ^vhere  the 
alleged  abuse  occurred. 

Response:  As  indicated  in  response  to 
comment  3  from  the  New  Jersey 
Division  of  Youth  and  Family  Sen'ices, 
the  rule  has  been  i.larifiod  as  n;quested. 

2.  .^mend  Section  81  2  of  the 
p.-oposed  rule  so  that  the  federal 
agencies  or  administrators  on  federal 
lands  or  federally  operated  or  contracted 
facrlilies  have-'priniary  tesponsibiiity" 
for  entering  into  a  Memorandum  ot 
Understanding  or  other  form  of  formal 
written  agreement  for  the  reporting  of 
suspected  cases  of  child  abuse 

Response:The  rule  contemplates  thai 
the  United  States  will  take  the  lead  in 
initiating  the  written  agreements  where 
needed. 

3.  Include  a  requirement  that  the  FBI 
'clo.sely  coordinate"  efforts  with  the" 
local  law  enforcement  or  child 
protective  ser\  ices  bet.ause  the  federal 
authorities  do  not  have  the  authority  to 
remove  a  child  from  the  home  to 
prevent  further  abuse. 

Response:  It  is  contemplated  that  the 
FBI  will  closely  coordinate  with  local 
law  enforcement  and  child  protective 
services  since  federal  authorities  usually 
have  no  jurisdiction  to  remove  a  child 
from  the  home  to  prevent  further  abuse 
Comments  from  the  Diplomatic  Security 
Se^^ice,  the  United  States  Department 
of  State: 

1.  Indicate  that  reports  of  child  abuse 
arising  at  the  Unitsd  States  diplomatic 
and  consular  posts  abroad  should  be 
made  to  the  appropriate  Special  Agent 
or  Regional  Security  Officer  of  the 
Department  of  State's  Diplomatic 
Security  Ser\  ice. 

/?espon.<;p.  The  requested  amendment 
is  not  necessary  because,  under  the 
current  language  of  the  proposed  rule. 
the  Diplomatic  Security  Ser\ii:e  would 
constitute  the  "designated  agency  '  to 
receive  and  investigate  reports  of  child 
abuse  under  the  circumstances 
described.  Section  81.2  stipulates  that 
"Irjeports  of  child  abuse  required  by  42 
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U.S.C  13031  shall  be  made  to  the  local 
law  enforcement  agency  or  local  child 
protective  services  agency  that  has 
jurisdiction  to  investigate  reports  of 
child  abuse  or  to  protect  child  abuse 
victims  in  the  land  area  or  facility  in 
question."  The  Diplomatic  Security 
Service  would  therefore  be  the 
"designated  agency"  in  the 
dicumstances  described  in  this 
comment,  inasmuch  as  Section  81.5 
defines  local  law  enforcement  agency  to 
include  "the  Federal  •  •  •  law 
enforcement  agency  that  has  the 
primary  responsibility  for  the 
investigation  of  an  instance  of  alleged 
child  abuse*  •  *" 
Conunents  from  the  Office  of 
Enforcement  and  Security  Management, 
United  States  Department  of  Interior: 

1.  Eliminate  from  the  last  sentence  of 
section  81.2  the  following:  "*  *  *ora 
Federal  agency  with  jurisdiction  for  the 
area  or  facihty  in  question,"  and  omit 
the  requirement  for  a  formal  written 
agreement  with  local  law  enforcement 
entities. 

-    Response:  The  provisions  of  the 
enablii^  statute.  42  U.S.C.  13031, 
preclude  adoption  of  the  suggested 
amendment.  We  understand  that  the 
underlying  concern  behind  the 
Department  of  Interior  request  is 
apprehension  that  an  administratively 
crippling  number  of  agreements  would 
be  needed  in  Bureau  of  Land 
Management  ("BLM")  areas.  However, 
the  Department  does  not  interpret  the 
term  "federal  lands",  as  used  in  42 
U.S.C.  13031  to  include  those  lands 
held  by  the  United  States  merely  as  a 
proprietor  as  distinguished  form  those 
lands  over  which  the  United  States  is 
empoivered  to  exercise  legislative 
jurisdiction.  See  generally  Adams  v. 
United  States,  319  U.S.  312  (1943); 
James  v.  Dravo  Contracting  Co.,  302 
U.S.  134, 139  (1937).  It  is  our 
understanding  that  most  land  managed 
by  BLM  falls  within  the  former  category. 
Congress  could  not  reasonably  have 
intended  to  include  such  lands  within 
the  term  "federal  lands"  as  used  in  the 
Victims  of  Child  Abuse  statute. 
Therefore,  the  mandates  of  the  rule  and 
enabling  legislation  do  not  apply  to 
such  merely  proprietary  lands  managed 
by  BLM. 

List  of  Sub|ect8  in  28  CFR  Part  81 

Child  abuse.  Federal  buildings  and 
facihties. 

For  the  reasons  set  forth  in  the 
preamble,  and  by  virtue  of  the  authority 
vested  in  me  as  Attorney  General, 
including  28  U.S.C.  509  and  510,  5 
U.S.C.  301,  and  42  U.S.C.  13031,  and 
PubUc  Law  101-647  (104  Stat.  4806), 
part  81  of  chapter  I  of  title  28  of  the 


Code  of  Federal  Regulations  is  added  as 
follows: 

PART  81-CHILD  ABUSE  REPORTING 
DESIGNATIONS  AND  PROCEDURES 

81.1  Purpose. 

81.2  Submission  of  reports;  designation  of 
agencies  to  receive  reports  of  child 
abuse. 

81.3  Designation  of  Federal  Bureau  of 
Investigation. 

81.4  Referral  of  reports  where  designated 
agency  is  not  a  law  enforcement  agency. 

81.5  Definitions. 

Authority:  28  U.S.C.  509.  510;  42  U.S.C. 
13031. 

181.1    Purpose. 

The  regulations  in  this  pari  designate 
the  agencies  that  are  authorized  to 
receive  and  investigate  reports  of  child 
abuse  under  the  provisions  of  section 
226  of  the  Victims  of  Child  Abuse  Act 
of  1990,  Public  Law  101-647, 104  Stat. 
4806.  codified  at  42  U.S.C.  13031. 

§81.2    Submission  of  reports;  designation 
of  agencies  to  receive  reports  of  child 
abuse. 

Reports  of  child  abuse  required  by  42 
U.S.C.  13031  shall  be  made  to  the  local 
law  enforcement  agency  or  local  child 
protective  services  agency  that  has 
jiuisdiction  to  investigate  reports  of 
child  abuse  or  to  protect  child  abuse 
victims  in  the  land  area  or  facility  in 
question.  Such  agencies  are  hereby 
respectively  designated  as  the  agencies 
to  receive  and  investigate  such  reports, 
pursuant  to  42  U.S.C.  13031(d).  with 
respect  to  federal  lands  and  federally 
operated  or  contracted  facilities  within 
their  respective  jurisdictions,  provided 
that  such  agencies,  if  non-federal,  enter 
into  formal  written  agreements  to  do  so 
with  the  Attorney  General,  her  delegate, 
or  a  federal  agency  with  jurisdiction  for 
the  area  or  facility  in  question.  If  the 
child  abuse  reported  by  the  covered 
professional  pursuant  to  42  U.S.C. 
13031  occurred  outside  the  federal  area 
or  facility  in  question,  the  designated 
local  law  enforcement  agency  or  local 
child  protective  services  agency 
receiving  the  report  shall  immediately 
forward  the  matter  to  the  appropriate 
authority  with  jurisdiction  outside  the 
federal  area  in  question. 

§81.3    Designation  of  Federal  Bureau  of 
Investigation. 

For  federal  lands,  federally  operated 
facilities,  or  federally  contracted 
facilities  where  no  agency  qualifies  for 
designation  under  §81.2,  the  Federal 
Bureau  of  Investigation  is  hereby 
designated  as  the  agency  to  receive  and 
investigate  reports  of  child  abuse  made 
pursuant  to  42  U.S.C.  13031  until  such 


time  as  another  agency  qualifies  as  a 
designated  agency  imder  §  81.2. 

181.4   Referral  of  reports  wtMre  the 
deejgnaled  agency  Is  not  a  law  enforcement 


Where  a  report  of  child  abuse 
received  by  a  designated  agency  that  is 
not  a  law  enforcement  agency  involves 
allegations  of  sexual' abuse,  serious 
physical  injury,  or  life-threatening 
neglect  of  a  child,  that  agency  shall 
immediately  report  such  occurrence  to  a 
law  enforcement  agency  with  authority 
to  take  emergency  action  to  protect  the 
child. 

§81.5    Definitions. 

Local  child  protective  services  agency 
means  that  agency  of  the  federal 
government,  of  a  state,  of  a  tribe  or  of 
a  local  government  that  has  the  primary 
responsibiUty  for  child  protection 
within  a  particular  portion  of  the  federal 
lands,  a  particular  federally  operated 
faciUty,  or  a  partictilar  federally 
contracted  faciUty  in  which  children  are 
cared  for  or  reside. 

Local  law  enforcement  agency  means 
that  federal,  state,  tribal  or  local  law 
enforcement  agency  that  has  the 
primary  responsibiUty  for  the 
investigation  of  an  instance  of  alleged 
child  abuse  occturing  within  a 
particular  portion  of  the  federal  lands,  a 
particular  federally  operated  facility,  or 
a  particular  federally  contracted  facility 
in  which  children  are  cared  for  or 
reside. 

Dated.  February  18, 1996. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  96-^651  Filed  2-28-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  71-10-72813;  FRL-5422^] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 
and  Ventura  Courvty  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct'final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the  Mojave 
Desert  Air  QuaUty  Management  District 
(MDAQMD)  and  the  Ventura  Coimty  Air 


Pollution  Control  District  (VCAPCD). 
This  approval  action  wiU  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Qean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  VOC 
emissions  fitim  asphalt  roofing 
operation,  semiconductor 
manufactiuing  operations,  and  glycol 
dehydrators.  Thus,  EPA  is  finaUzing  the 
approval  of  these  revisions  into  the 
CaUfomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quahty 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  action  is  efiiective  on  April 
29, 1996  unless  adverse  or  critical 
comments  are  received  by  April  1, 1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  pubUshed  in  the  Federal 
Register. 

AODftESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  pubUc  inspection 
at  EPA's  Region  DC  office  dtiring  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  DC,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460 
CaUfomia  Air. Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Suite  200, 

Victorville,  CA  92392 
Ventura  Coimty  Air  Pollution  Control 

District,  669  County  Square  Drive, 

Ventura,  CA  93003 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Bowlin,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1188. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
CaUfomia  SIP  include:  MDAQMD  Rule 
471,  Asphalt  Roofipg  Operations; 
VCAPCD  Rule  74.28,  Asphalt  Roofing 
Operations;  VCAPCD  Rule  74.21, 
Semiconductor  Manufacturing; 
VCAPCD  Rule  71.5,  Glycol  Dehydrators; 


and  VCL\PCD  Rule  71,  Oude  Oil  and 
Reactive  Organic  C^ompotmd  Liquids. 
The  CaUfomia  Air  Resources  Board 
submitted  these  mles  to  EPA  on 
December  22, 1994;  November  18, 1993; 
July  13, 1994;  and  February  24, 1995 
(Rules  71  and  71.5)  respectively: 

Background 

On  March  3, 1978,  EPA  promulgated 
a  Ust  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Southeast  Desert  Modified  AQMA 
Area '  and  the  Ventura  County  Area.  43 
FR  8964.  40  CFR  81.305.  On  May  26, 
1988.  EPA  notified  the  Governor  of 
CaUfomia,  pursuant  to  section 
110(a)(2)(H)  of  the  1977  Act,  that  the 
above  districts'  portions  of  the 
CaUfomia  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
CaU).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  mles  for 
ozone  and  estabUshed  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  appUes  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
gtudance.2  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattaiiunent 
areas.  The  Southeast  E)esert  Modified 
AQMA  Area  is  classified  as  Severe-17, 
and  the  Ventura  Coiuity  Area  is 
classified  as  Severe-15  ^•,  therefore,  these 


'  Portions  of  MDAQMD  lie  within  tlie  SoutbMst 
Desert  Modifled  AQMA  Area. 

^  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987): 
"Issues  Relating  to  VOC  Regulation  Cutfioints, 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24,  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

3  Southeast  Desert  Modified  AQMA  Area  and 
Ventura  County  Area  retained  their  designations  of 
nonattainment  and  were  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6. 1991). 


areas  were  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deadline. 

The  State  of  CaUfomia  submitted 
many  revised  RACTT  mles  for 
incorporation  into  its  SIP  on  December 
22, 1994;  November  18,  1993;  July  13, 
1994;  and  Febmarv  24, 1995,  including 
the  mles  being  acted  on  in  this  notice. 
This  notice  addiesses  EPA's  direct-final 
action  for  MDAQMD  Rule  471.  Asphalt 
Roofing  Operations;  VCAPCD  Rule 
74.28,  Asphalt  Roofing  Operations; 
VCAPCD  Rule  74.21,  Semiconductor 
Manufacturing;  VCAPCD  Rule  71.5. 
Glycol  Dehydrators;  and  VCAPCD  Rule 
71.  Cmde  C3il  and  Reactive  Organic 
Liquids.  The  MDAQMD  adopted  Rule 
471  on  December  21, 1994.  The 
VCAPCD  adopted  Rule  74.28  on  May 
10. 1994;  Rule  74.21  on  April  6. 1993; 
and  Rules  71.5  and  71  on  December  13, 
1994.  These  submitted  mles  were  found 
to  be  complete  on  January  3, 1995; 
September  12, 1994;  December  23,  1993; 
and  March  10,  1995  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  Appendix  V  *  and  are 
being  finalized  for  approval  into  the  SIP. 

The  submitted  mles  control  VOC 
emissions  from  the  operation  of  roofing 
kettles,  the  manufacture  of 
semiconductors,  and  the  use  of  glycol 
dehydrators.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
each  district's  efforts  to  achieve  the 
National  Ambient  Air  C^ality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  these  rules, 

EPA  Evaluation  and  Action 

In  determining  the  approvabiUty  of  a 
VOC  mle.  EPA  must  evaluate  the  mle 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  todays  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
2,  Among  those  provisions  is  the 
requirement  that  a  VOC  mle  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationar>' 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 


♦EP.^  adopted  the  completeness  criteria  on 
February  16  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(AI  of  the  C\A.  re\ised  the  criteria 
on  August  26,  1991  (56  FR  42216). 
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For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
fat  spedfic  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  niles.  See  section 
182(a)(2)(A).  There  is  no  CTG  applicable 
to  any  of  the  rules  being  considered  in 
this  notice.  For  soiuce  categories  that  do 
not  have  an  applicable  CTG  (such  as 
asphalt  roofing  operations, 
semiconductor  manufacturing,  or  glycol 
dehydrators),  state  and  local  agencies 
may  determine  what  controls  are 
required  by  reviewing  the  operation  of 
fiKilitias  subject  to  the  regulation  and 
evaluating  regulations  for  similar 
sources  in  other  areas.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
2.  fai  general,  these  guidance  doaunents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

MDAQMD's  revised  Rule  471. 
Asphah  Roofing  Operations,  includes 
the  following  significant  changes  fit>m 
the  current  SIP  version: 

•  Added  definitions  for  eight  (8)  rule- 
specific  terms. 

•  Deleted  requirement  that  vapors 
emitted  from  roofing  kettles  be 
incinerated,  filtered,  or  processed. 

•  Added  requirement  that  roofing 
kettles  be  equipped  with  close  fitting 
Uds. 

•  Added  temperature  limits  for 
material  in  kettles. 

•  Added  procedures  for  roofing  kettle 
draining  operations. 

•  Added  requirement  for  kettle  vents. 

•  Specified  method  to  determine 
compliance  with  the  temperature  limits. 

VCAPCD  Rule  74.28.  Asphah  Roofing 
Operations,  is  a  new  rule  that  requires 
the  following: 

•  Close  fitting  Uds  for  roofing  kettles. 

•  Temperature  limits  for  material  in 
kettles. 

•  Procedures  for  roofing  kettle 
draining  operations. 

VCAPCD  Rule  74.21.  Semiconductor 
Manufacturing,  is  a  new  rule  that 
requires  the  following: 

•  Freeboard  ratio  for  solvent  cleaning 
station  reservoirs  and  sinks. 

•  The  use  of  low  VOC  solvents 
outside  solvent  cleaning  stations. 

•  Solvent  cleaning  methods. 

•  Two-year  recordkeeping. 
VCAPCD  Rule  71.5.  Glycol 

Dehydrators.  is  a  new  rule  that  requires 
the  following: 


•  The  use  of  VOC  control  system  on 
glycol  regenerator  vents. 

»•  Two-year  recordkeeping. 

•  Glycol  dehydrator  vent  and  vapor 
disposal  system  testing  methods. 

VCAPCD  Rule  71 ,  Crude  Oil  and 
Reactive  Organic  Compoimd  Liquids, 
was  revised  to  include  new  definitions 
needed  to  enforce  Rule  71.5. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
MDAQMD  Rule  471,  Asphah  Roofing 
Operations;  VCAPCD  Rule  74.28. 
Asphalt  Roofing  Operations;  VCAPCD 
Rule  74.21,  Semiconductor 
Manufacturing;  VCAPCD  Rule  71.5. 
Glycol  Dehydrators;  and  VCAPCD  Rule 
71,  Crude  Oil  and  Reactive  Organic 
Compoimd  Liquids,  are  being  approved 
imder  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

Nothing  m  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  April  29. 1996. 
unless,  by  April  1, 1996.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  pubUshing  a 
subsequent  document  that  wiU 
withdraw  the  final  action.  All  pubHc 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  April  29, 1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively.  EPA  may 


certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over  a 
population  of  less  than  50.000. 

SIP  approvals  imder  sections  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requiremraits,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  afiscted.  Moreover, 
due  to  the  natiue  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aOTegate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  reqiure 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  fit)m  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
milUon  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the  . 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jiily  10, 
1995  memorandum  from  Mary  Nichols, 


Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
CaBfomia  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  January  30, 1996. 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

^     Authority:  42  U.S.C.  7401-7671q. 

Sul>part  F— California 

2.  Section  52.220(c)  is  amended  by 
adding  paragraphs  (194)(i)(A)(4), 
(198)(i)0).  (210)(i){C)(2),  and 
(215)(i)(B)(2]  to  read  as  follows: 

§52.220    Identification  of  plan. 

•  •        »        •        * 

(c)  •  •  • 
(194)  •   •  * 
(i)  •   •   * 

(A)  •   •   * 

(4)  Rule  74.21,  adopted  on  April  6, 
1993. 

*  *  «  *  * 

(198)  *  •  • 

(i)  •  *  ' 

(J)  Ventura  County  Air  Pollution 
Control  District. 

[1]  Rule  74.28,  adopted  on  May  10, 
1994. 

•  *        •        •        • 

(210)  •  *  • 
(i)  *  *  • 

(C)  •  •  • 

(2)  Rule  471,  adopted  on  December  ■ 
21, 1994. 

•  •        •        *        • 

(215)  *   •  * 

(i)  •  *  • 

(B)  •  *  • 

[2]  Rule  71  and  Rule  71.5,  adopted  on 
December  13, 1994. 

•  •        *        •        * 

[FR  Doc.  96-4570  Filed  2-28-96;  8:45  am) 
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40  CFR  Part  52 

[OK-11-1-6604a;  FRL-«430-3I 

Approval  of  Discontinuation  of  Tali 
Pipe  Lead  and  Fuel  inlet  Test  for 
Vehicle  Antitampering  Program  for 
Oklahoma 

AGENCY:  Environmental  Protection 

Agency  (EPAJ. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oklahoma  for  the  purpose  of 
discontinuing  the  State's  tail  pipe  lead 
and  fuel  inlet  test  in  its  vehicle 
antitampering  program.  The  SIP 
revision  also  includes  minor 
administrative  changes  related  to  the 
Oklahoma  antitampering  program.  The 
SIP  revision  was  submitted  by  the  State 
in  response  to  the  dramatic  diminished 
availabiUty  of  leaded  fuel  which  has 
resulted  in  a  lack  of  a  need  for  these 
tests,  not  only  in  Oklahoma  but  also 
nationwide.  The  rationale  for  the 
approval  is  set  forth  in  this  docimient; 
additional  information  is  available  at 
the  address  indicated  in  the  ADDRESSES 
section. 

DATES:  This  final  rule  will  become 
effective  on  April  29,  1996  unless 
adverse  or  critical  comments  are 
received  by  April  1. 1996,  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs.  Chief  (6PD-L).  Air 
Planning  Section,  at  the  EPA  Regional 
Office  Usted  below.  Copies  of  the 
dociunents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

U.S.  Environmental  Protection  Agency. 
Region  6,  Multimedia  Planning  & 
Permitting  Division  (6PD-L).  1445 
Ross  Avenue,  Suite  700,  Dallas,  Texas 
75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
Enviroiunental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460. 

Oklahoma  Department  of  Environmental 
Quality,  Air  Quality  Program,  4545 
North  Lincoln  Blvd.,  Suite  250. 
Oklahoma  City,  Oklahoma  73105- 
3483. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Davis.  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  & 
Permitting  Division,  U.S.  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
Telephone  (214)  665-7584. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacltground 

The  SIP  revision,  discussed  in  more 
detail  in  the  Technical  Support 
Dociunent,  dated  May  24. 1995,  is 
briefly  outlined  below. 

On  May  16. 1994.  the  State  of 
Oklahoma  submitted  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
rules  for  Oklahoma  SIP  revisions 
allowing  for  the  exclusions  of  the 
Plumbtesmo  Lead  Detection  Test  (LDT) 
and  Fuel  Inlet  Restrictor  (FIR)  from  the 
Stafe  Department  of  Public  Safety's 
motor  vehicle  antitampering  inspection 
procedures  for  Oklahoma  City  and 
Tulsa.  In  addition  to  the  State 
regulations,  Oklahoma  submitted  a 
summary  and  justification  documenting 
the  basis  for  this  SIP  revision. 

In  the  mid-1980s,  EPA  established  test 
procedures  and  emission  reduction 
credits  for  insj)ecting  and  requiring 
replacement  of  the  catalytic  converter 
when  a  tailpipe  lead  test  revealed  lead 
deposits  in  the  tail  pipe,  or  when  the 
fuel  inlet  restrictor  was  found  to  be 
widened  to  permit  refueling  with  a 
leaded  nozzle.  Since  the  mid-1980s,  the 
availability  of  leaded  fuel  and  the  lead 
content  in  the  fuel  has  diminished 
dramatically.  In  addition,  leaded 
gasoline  has  been  baimed  by  the  Clean 
Air  Act  Amendments  of  1990  as  of 
December  31.  1995.  (§211(n)). 

n.  Analysis 

A.  Procedural  Background 

The  following  criteria  used  to  review 
the  submitted  SIP  revision  confirm  that 
the  State  has  demonstrated  that  the  LDT 
and  FIR  check  is  no  longer  needed  in 
Oklahoma:  (1)  proof  that  leaded  gasoline 
is  no  longer  generally  available  in  the 
Emission  Control  Areas  (ECA)  of  Tulsa 
and  Oklahoma  City.  (2)  verification  that 
the  local  fleet  has  undergone  more  than 
one  full  insi>ection  cycle  with  virtually 
no  failures  and,  (3)  completion  of  a  State 
survey  coordinated  with  EPA  to 
determine  that  the  fleet  has  failed  the 
lead  detection  test  less  than  1  percent  of 
the  time.  This  Oklahoma  SEP  revision 
meets  the  criteria  necessan."  for  EPA  to 
approve  the  SIP  revision  request. 

The  States  SIP  indicates  that  at  the 
time  of  the  State's  Air  Quality  Council 
hearing,  leaded  fuel  comprised  less  than 
5  percent  ol  the  total  fuel  sales  in 
Oklahoma,  and  where  it  was  available  it 
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was  more  expensive,  thus  removing  an 
incentive  to  misfuel.  The  State  also 
dted  a  survey  conducted  in  Tulsa  in 
which  only  26  of  269  service  stations 
sold  leaded  gasoline.  In  addition,  the 
SIP  cites  figures  from  the  U.S. 
Department  of  Energy  that  show  that 
leaded  gasoline  comprised  about  1 
percent  of  total  sales. 

The  vehicle  antitampeiing  program  in 
Oklahoma  City  has  been  in  place  since 
1978  to  help  control  carbon  monoxide 
and  ozone  pollution,  and  the  program  in 
Tulsa  has  been  in  place  since  1986  to 
help  control  ozcme  pollution.  The  data 
sulnmtted  by  the  State  showed  that  the 
numbers  of  vehicles  failing  LDT  and  FIR 
are  below  limits  that  make  the  benefit  of 
the  tests  worthwhile.  In  1992,  the  failure 
rate  far  the  FIR  was  less  than  .06  percent 
WbUe  the  failiue  rate  for  the  LOT  was 
less  than  .02  percent  In  addition,  to 
confirm  these  statistics  the  State 
conducted  a  survey  of  over  1 ,000 
vehicles  in  Tulsa  and  CMQahoma  County 
and  found  that  no  vehicles  subject  to  the 
antitampering  inflection  failed  the 
Phunbtesmo  LDT. 

Also,  EPA's  Office  of  Mobile  Sources 
recently  issued  a  guidance 
memorandum  dated  September  16, 
1994,  entitled,  "Discontinuation  of  Tail  - 
IHpe  Lead  and  Fuel  Inlet  Tests,"  which 
essentially  allows  the  discontinuation  of 
these  tests  without  a  State-submitted 
demonstration  that  these  tests  are  no 
longer  necessary.  One  condition  of 
discontinuation  stated  in  this  policy  to 
retain  full  credit  is  that  the  State  has 
performed  the  tests  for  at  least  one  test 
cycle  and  has  required  catalyst 
replacement  upon  failure.  Oklahoma 
Qty  and  Tiilsa  meet  these  criteria  as 
well  as  those  discussed  above.  The  EPA 
has  reviewed  the  Oklahoma  SIP  revision 
submitted  to  the  EPA,  using  the  criteria 
stated  above.  The  Oklahoma  regulations 
represent  an  acceptable  approach  to  the 
State's  vehicle  antitampering  program. 

m.  Final  Action 

In  this  action,  the  EPA  is  approving 
the  SIP  revision  submitted  by  the  State 
of  Oklahoma  for  removing  the 
Plumbtesmo  LDT  and  FIR  test  from  its 
vehicle  antitampering  program. 

Copies  of  the  State's  SIP  revision  and 
the  Technical  Support  Document  (TSD), 
detailing  EPA's  review  of  the  SIP 
revision,  are  available  at  the  address 
listed  in  the  ADDRESSES  section  above. 
For  a  more  detailed  analysis  of  the  SIP 
revision,  the  reader  is  referred  to  the 
TSD. 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 


document  in  this  Federal  Register 
publication,  the  EPA  i;  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Thus, 
today's  direct  final  action  wiU  be 
efiective  April  29, 1996  imless,  by  April 
1, 1996,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  efiiective  April  29, 1996. 

Nothing  in  this  action  mould  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certif>'  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jxirisdiction  over 
populationi;  that  ere  less  than  50,000. 

The  SIP  revision  epprovals  under 
section  110  and  subchapter  I,  part  D,  of 
the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the  EPA  certifies 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
actions.  The  Act  forbids  the  EPA  to  base 
its  actions  concerning  SIP's  on  such 
grounds.  Union  Electric  Co.  v. 
U.S.E.P.A.,  427  U.S.  246,  256-266  (S.  Q. 
1976);  42  U.S.C.  section  7410(a)(2). 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  lo^,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  r 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Ait  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  29, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efi^ectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Nitrogen  dioxide.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compoimds. 
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Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Oklahoma  was  approved  by 
the  Director  of  the  Federal  Register  on  )uly 
1, 1982. 

Dated:  January  12, 1996. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator  (6A). 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Subpart  LL— Oklahoma 

2.  Section  52.1920  is  amended  by 
adding  paragraph  (c)(46)  to  read  as 
follows: 

§52.1920    Mentfflcation  of  plan. 

«        *        •        •        •  . 

(c)*  *  * 

(46)  A  revision  to  the  Oklahoma  SIP 
to  include  revisions  to  Oklahoma 
Department  of  Public  Safety  regulation 
Title  £95,  Chapter  20,  Subchapter  3— 
Emission  and  Mechanical  Inspection  of 
Vehicles,  Subchapter  7 — Inspection 
Stickers  and  Monthly  Tab  Inserts  for 
Windshield  and  Trailer/Motorcycle, 
"Subchapter  9 — Class  AE  Inspection 
Station,  Vehicle  Emission  Anti- 
tampering Inspection  and  Subchapter 
11 — Annual  Motor  Vehicle  Inspection 
and  Emission  Anti-Tampering 
Inspection  Records  and  Reports, 
adopted  by  the  State  on  April  6, 1994, 
effective  May  26, 1994  and  submitted  by 
the  Governor  on  May  16, 1994. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Oklahoma 
Department  of  Public  Safety  regulation 
Title  595,  Chapter  20:  3-1(2);  3-3;  3-5; 
3-6;  3-12;  3-25;  3-26;  3-27;  3-41(o);  3- 
42;  3-46(a)  and  (b);  3-61(a),(b),(e)  and 
(f);  3-63(b)  and  (g);  7-l(c)  and  (f);  7- 
2(a);  7-3;  7-4(a);  7-5(a):  7-6(a);  7-7(a); 
9-l(a);  9-3(1)  and  (m);  9-7;  9-10(a),(b) 
and  (c);  9-ll(a);  9-1 2(a);  9-13(a);  9- 
14(a)  and  (b);  9-15(a);  11-1;  ll-2(a);  11- 
3(a);  11-4  effective  May  26, 1994. 

(ii)  Additional  material. 

(A)  State  SIP  revision  entitled, 
"Oklahoma  Vehicle  Anti-Tampering 
Program  SIP  Revision,"  which  includes 
a  completeness  determination,  SIP 
narrative,  hearing  records  and  other 
documentation  relevant  to  the 
development  of  this  SIP. 

(FR  Doc.  96-4567  Filed  2-28-96;  8:45  am] 
BILUNG  CODE  tetO  SC  P 


40  CFR  Part  52 
(MO-29-1-7151a;  FRL-6425-2] 

Approval  and  Promulgation  of 
implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  document  takes  final 
action  to  approve  the  State 
Implementation  Plans  (SIP)  submitted 
by  the  state  of  Missouri  for  the  purpose 
of  fulfilling  the  requirements  set  forth  in 
EPA's  Transportation  Conformity  rule. 
The  SIPs  were  submitted  by  the  state  to 
satisfy  the  Federal  requirements  in  40 
CFR  51.396. 

DATES:  This  action  is  effective  April  29, 
1996  imless  by  April  1, 1996  adverse  or 
critical  comments  are  received. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  EPA  Air  &  Radiation  Docket 
and  Information  Center,  401  M  Street, 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  176(c)(4)  of  the  Clean  Air  Act, 
as  amended  (CAA),  requires  the  EPA  to 
promulgate  criteria  and  procedures  for 
demonstrating  and  ensuring  conformity 
of  Federal  actions  to  an  applicable 
implementation  plan  developed 
pursuant  to  section  110  and  part  D  of 
the  CAA.  Conformity  to  an 
implementation  plan  is  defined  by  the 
CAA  as  conformity  to  an 
implementation  plan's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  National 
Ambient  Air  Quality  Standards,  and 
achieving  expeditious  attainment  of 
such  standards.  On  November  23,  1993, 
the  EPA  promulgated  the  final  rule 
(hereafter  referred  to  as  the 
Transportation  Conformity  rule),  which 
established  the  process  by  which  the 
Federal  Highway  Administration 
(FHWA),  the  Federal  Transit 
Administration  (FTA).  and  metropolitan 
planning  organizations  (MPO) 
determine  conformity  of  highway  and 
transit  projects. 

The  Transportation  Conformity  rule 
also  establishes  the  criteria  for  EPA 
approval  of  SIPs.  See  40  CFR  §  51.396. 
These  criteria  provide  that  the  state 
provisions  must  be  at  least  as  stringent 


as  the  requirements  specified  in  EPA's 
Transportation  Conformity  rule,  and 
that  they  can  be  more  stringent  only  if 
they  apply  equally  to  nonfederally 
funded  transportation  projects  as  well  as 
those  using  Federal  funds  (section 
51.396(a)). 

The  St.  Louis  area  was  designated 
nonattainment  for  ozone  and  carbon 
monoxide  (CO)  in  1978.  On  November 
6, 1991,  EPA  promulgated  a  rule  which 
classified  the  St.  Louis  area  as  a 
moderate  ozone  nonattainment  area, 
and  as  an  unclassified  nonattainment 
area  for  CO.  Kansas  Gty  was 
redesignated  to  attainment  for  ozone, 
and  a  maintenance  plan  was  approved, 
in  a  June  23, 1992.  Federal  Reg^ter 
notice.  Section  51.396  of  the 
Transportation  Conformity  rule  requires 
that  states  with  areas  subject  to  the  rule 
submit  an  SIP  revision  containing  the 
criteria  and  procedures  for  FHWA.  FTA, 
MPOs,  and  other  state  or  local  agencies 
to  assess  the  conformity  of 
transportation  plans.  Trans(>ortation 
Improvement  Programs  (TIP),  and 
projects  to  the  applicable  SIP,  within  12 
months  after  November  23, 1993.  As  the 
rule  applies  to  all  ozone  and  CO 
nonattainment  and  maintenance  arvas. 
SIP  revisions  for  the  St.  Louis  and 
Kansas  City  areas,  addressing  the 
requirements  of  the  Transportation 
Conformity  rule,  became  due  on 
November  24,  1994. 

n.  Review  of  State  Submittal 

On  February  14,  1995.  the  state  of 
Missouri  submitted  Transportation 
Conformity  SIP  revisions  for  Kansas 
City  and  St.  Louis.  The  submission 
included  an  SIP  revision  for  Kansas  City 
along  with  Missouri  rule  10  CSR  10- 
2.390  (10-2.390),  and  an  SIP  revision, 
including  Missouri  rule  10  CSR  10- 
5.480  (10-5.480),  which  applies  to  St. 
Louis.  Section  51.396  requires  that,  for 
the  SIP  revision  to  be  approvable  by 
EPA,  certain  sections  of  the 
Transportation  Conformity  rule  be 
incorporated  verbatim. 

The  state  of  Missouri  chose  to  use  the 
model  Transportation  Conformity  rule 
developed  by  the  State  and  Territorial 
Air  Pollution  Program  Administrators 
(STAPPA)/Association  of  Local  Air 
Pollution  Control  Officials  (ALAPCO). 
The  ST APP A/ ALAPCO  model  rule 
added  clarifying  changes  consistent 
with  the  intent  of  the  Federal  rule.  For 
instance,  10-5.480(10)(B)  and  10- 
2.390(10)(B)  include  examples  of  the 
typ)es  of  planning  assumptions  which 
must  be  considered  in  making 
conformity  determinations.  The 
examples  are  added  to  the  language  in 
section  51.412  of  the  Federal  rule,  but 
do  not  change  the  section's  intent.  The 
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STAPPA/ALAPCX3  rule  also  contains 
"more  stringent"  and  "lateral"  options 
which  change  the  substance  of  the 
Federal  rule.  Provisions  in  the  STAPPA/ 
ALAPCO  rule  which  are  more  stringent 
than  the  Federal  rule  are  identified  as 
"Optional  More  Stringent  Version," 
"Optional  More  Stringent  Additional 
Provision,"  or  "Optional  More  Stringent 
and  Potentially  Discriminatory 
Versions."  Options  which  address 
subjects  not  covered  by  the  Federal 
Conformity  rule,  or  which  expand  the 
coverage  of  the  Federal  rule's 
requirements,  are  identified  as  "Lateral 
Ejqwnsion  Option"  in  the  STAPPA/ 
ALAPCO  rule.  Missouri  did  not  adopt 
any  of  these  options  from  the  model 
rule.  Therefore,  except  as  noted  below, 
EPA  finds  that  the  Missouri  submissions 
meet  the  criteria  set  forth  in  section 
51.396  of  the  Transportation  Conformity 
rule. 

On  February  8, 1995,  EPA  published 
an  intoim  final  rule  entitled, 
"Transportation  Conformity  Rule 
Amendments:  Transition  to  the  Control 
Strategy  Period."  This  interim  final  rule, 
which  modified  the  language  in  sections 
51.448  and  93.128  of  the  Federal  rule, 
was  e^ctive  immediately  and  appUed 
until  August  8, 1995.  A  proposed  rule 
for  these  language  modifications  was 
also  published  February  8, 1995,  and  a 
final  rule  was  pubUshed  On  August  7, 
1995.  Missouri  rules  10  CSR 10- 
5.480(22)  and  10-2.390(20)  reflect  the 
Federal  rule  requirements  before  the 
publication  of  the  interim  final  rule. 
Specifically,  the  Missouri  rule  provides 
that  conformity  will  lapse  12  months 
from  the  date  of  an  EPA  finding  of 
specific  SIP  deficiencies.  Therefore, 
EPA  is  approving  the  state's 
Transportation  Conformity  SIP  revisions 
with  Ute  exception  of  the 
aforementioned  portions  of  the  Missouri 
ndes.  Section  93.128  of  the  Federal 
Trans{>ortation  Conformity  rule,  as 
amended  on  August  7, 1995,  will 
remain  in  efiiact  until  the  state  of 
Missouri  submits  an  SIP  revision  which 
incorporates  the  changes  in  the  Federal 
rule.  Section  93.128,  as  amended,  states 
that  a  conformity  lapse  resulting  from  a 
finding  of  certain  SD*  deficiencies  is 
delay^  imtil  CAA  section  179(b] 
highway  sanctions  for  these  deficiencies 
are  applied. 

On  August  29, 1995,  EPA  published 
an  interim  final  rulemaking  amending 
the  November  24, 1993,  final 
Transportaticm  Conformity  rule  to 
remove  the  statutory  reference  relating 
to  exempting  certain  areas  from  certain 
NOx  provisions  of  the  Transportation 
Conformity  rule.  Specifically,  the 
intnim  fiiud  rule  removed  the  reference 
to  NOx  waivers  imder  §  182(f)  to  ensure 


that  the  waivers  had  to  be  approved  as 
part  of  the  implementation  plan  revision 
process  discussed  in  §  182(b)  of  the 
CAA,  in  order  to  exempt  areas  from  the 
requirement  to  make  conformity 
determinations  for  NOx.  Missouri  rules 
10  CSR  10-2.390  and  10  CSR  10-5.480 
specifically  reference  waivers  approved 
under  §  182(f)  as  the  statutory  authority 
which  would  relieve  areas  from  the  NOx 
conformity  requirements.  In  a  letter 
dated  December  7,  1995,  from  David 
Shorr,  Director,  Missouri  Department  of 
Natural  Resources  to  Dennis  Grams, 
Regional  Administrator,  EPA,  the  state 
of  Missouri  confirms  its  understanding 
that,  should  EPA  approve  an  NOx 
waiver  under  §  182(f),  this  waiver  does 
not  relieve  the  state  from  the  NOx 
conformity  requirements  in  the 
Transportation  Conformity  rule.  The 
letter  further  states  that  Missouri 
intends  to  implement  its  rule  in  a 
maiuier  consistent  with  EPA's  interim 
final  rule,  so  that  the  conformity 
requirements  will  continue  to  apply 
until  any  NOx  waiver  request  has 
undergone  a  public  hearing,  has  been 
submitted  to  EPA,  and  has  been 
subsequently  approved  as  an  SIP 
revision. 

On  November  14,  1995,  the  EPA 
promulgated  a  final  rule  which 
amended  certain  provisions  of  the 
Federal  Transportation  Conformity  rule. 
These  changes  include  allowing  any 
transportation  control  measure  from  an 
approved  SIP  to  proceed  during  a 
conformity  lapse;  ahgning  the  date  of 
conformity  lapses  with  the  date  of 
application  of  the  CAA  highway 
sanctions  for  any  failure  to  submit  or 
submission  of  an  incomplete  control 
strategy  SIP;  extension  of  the  grace 
period  before  which  areas  must 
determine  conformity  to  a  submitted 
control  strategy  SIP;  estabUshment  of  a 
grace  period  before  which 
transportation  plan  and  program 
conformity  must  be  determined  in 
newly  designated  nonattaiiunent  areas; 
and  a  correction  of  the  nitrogen  oxides 
provisions  of  the  Transportation 
Conformity  rule  so  they  are  consistent 
with  the  CAA  and  previous 
commitments  made  by  EPA.  As  the  state 
adopted  and  submitted  its 
Transportation  Conforrnity  rules  prior  to 
the  pubUcation  of  the  November  14, 
1995,  rule  amendments,  and  a 
Transportation  Conformity  SIP  revision 
consistent  with  these  amendments  must 
be  submitted  to  EPA  by  12  months  from 
November  14, 1995.  EPA  beUeves  it  is 
reasonable  to  approve  the  state's 
submittal.  EPA  expects  Missoiui  to 
amend  its  conformity  rules  consistent 
with  the  November  1995  rule 


amendments  and  submit  the 
amendments  to  EPA  for  approval  by 
November  1996. 

The  Missouri  SIP  revisions,  including 
10-2.390  and  10-5.480,  were  adopted 
by  the  Missouri  Air  Conservation 
Commission,  after  proper  notice  and 
public  hearing,  on  January  12, 1995,  and 
became  effective  on  May  28, 1995. 
These  rules  apply  in  all  nonattaiimient 
and  maintenance  areas  for 
transportation-related  criteria  pollutants 
for  which  the  area  is  designated 
nonattainment,  or  has  a  maintenance 
plan  as  required  by  sections  51.394  and 
93.102  of  the  Transportation  Conformity 
rule. 

Because  the  Missouri  rules  meet  the 
substantive  requirements  of  EPA's 
Transportation  Conformity  rule.  EPA 
has  determined  that  these  submissions 
meet  the  requirements  for  an  approvable 
Transportation  Conformity  SIP. 

m.  Specific  Language  Changes 

The  Missouri  Transportation 
Conformity  rules  include  changes  which 
clarify  the  text  of  the  Federal  rule,  as 
explained  below.  Other  changes  reflect 
guidance  issued  by  EPA  in  the  Preamble 
of  the  final  Transportation  Conformity 
rule. 

A.  The  preamble  to  the  November 
1993  Transportation  Conformity  rule 
states  that  there  must  be  consistency 
between  the  SIP  and  the  conformity 
analysis  regarding  modeling  parameters 
such  as  temperature,  season,  etc.  This 
regulatory  requirement  is  incorrectiy 
stated  only  in  sections  51.452(b)(5)  and 
93.130(b)(5),  which  apply  to  serious, 
severe,  and  extreme  ozone 
nonattainment  areas  and  serious  carbon 
monoxide  areas  after  January  1, 1995.  In 
an  October  14, 1994,  EPA 
memorandum,  it  is  indicated  that  it  was 
EPA's  intent  for  this  requirement  to 
apply  to  all  areas.  This  memorandiun 
also  dted  an  incorrect  reference  in 
sections  51.452(c)(1)  and  93.130(c)(1)  to 
paragraph  (a)  of  the  same  section.  The 
reference  should  have  been  to  paragraph 
(b).  The  corrections  are  made  in  10- 
2.390(24)(A)6.,  10-2.390(24)(C)1.,  10- 
5.480(26)(A)6.,  and  10-5.480(26)(C)1.  of 
the  Missouri  rules. 

B.  Sections  51.458  and  93.133  require 
the  Transportation  Conformity  SIP 
revisions  to  provide  that  written 
commitments  to  mitigation  measiu«s 
must  be  obtained  prior  to  a  positive 
conformity  determination,  and  that 
project  sponsors  must  comply  with  such 
commitments.  The  Missouri  rules 
modify  this  language  to  make  it 
appropriate  for  the  state  rules  in  10- 
2.390(26)(C)  and  10-5.480(29)(C). 

C.  hi  part  IV(L)(1)  of  the  Preamble  to 
the  final  Transportation  Conformity 


rule,  EPA  stated  that  Transportation 
Conformity  SIPs  should  specify  what 
action  by  an  affected  recipient  of  funds 
designated  under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  constitutes 
adoption  or  approval  of  a  nonfederal 
transportation  project  for  inclusion  in  a 
regional  emissions  analysis.  "Adoption 
and  approval"  are  defined  in  10- 
2.390(5)(C)4.C.  and  10-5.480(5)(C)3.D. 

D.  Part  rV(F)(l)  of  the  Preamble  to  the 
final  Transportation  Conformity  rule 
discusses  the  "timely  implementation^' 
of  transportation  control  measures  as 
being  a  criteria  for  a  conformity 
determination.  Specifically,  EPA  uses 
the  term  "maximum  priority."  10- 
2.390(13)(C)  and  10-5.480(13)(C)  add 
language  which  clarifies  the  term 
"maximum  priority." 

IV.  Consultation 

Section  51.402  (93.105)  requires  the 
state  to  include  procedures  for 
interagency  consultation  and  resolution 
of  coidlicts  in  the  Transportation 
Conformity  SIPs.  The  SIPs  are  to 
provide  "well-defined  consultation 
procediues  whereby  representatives  of 
the  MPOs,  state  and  local  air  quaUty 
planning  agencies,  state  and  local 
transportation  agencies  *  *  *  must 
consult  with  each  other  and  with  local 
or  regional  offices  of  EPA,  FHWA,  and 
FTA  on  the  development  of  the 
implementation  plan,  the  TIP,  and 
associated  conformity  determinations." 
Both  10-2.390(5)  and  10-5.480(5) 
establish  consultation  procedures  which 
meet  EPA's  consultation  criteria. 

Both  St.  Louis  and  Kansas  City  are 
bistate  areas.  10-2.390(5)  and  10- 
5.480(5)  establish  the  consultation, 
conflict  resolution  and  pubhc 
participation  procedures  for  conformity 
determinations,  SEPs,  transportation 
plans,  and  TIPs,  and  clearly  state  the 
agencies  that  will  be  involved  in  the 
consultation  process  in  Kansas  and 
Missouri  for  the  Kansas  City  area,  and 
in  Illinois  and  Missoiui  for  the  St.  Louis 
area.  The  roles  and  responsibilities  of 
each  agency  are  outlined  in  detail. 

The  consultation  process  estabUshed 
in  10-2.390(5)  and  10-5.480(5) 
incorporate  the  basic  principle  behind 
sections  51.402  and  93.105  in  the 
Federal  Transportation  Conformity  rule. 
Missouri  has  established  a  mechanism 
by  which  every  agency  with  any 
responsibility  for  any  key  transportation 
or  air  quality  decision  must  consult 
with  every  other  agency  with  an  interest 
in  that  decision.  Each  interested  party  is 
provided  with  all  the  necessary 
information  needed  for  meaningful 
input  and,  prior  to  taking  any  action,  the 
views  of  the  party  are  considered  and 
responded  to  in  a  substantive  manner. 


The  reader  is  referred  to  the  Technical 
Support  Dociunent  for  information  on 
specific  processes  within  the 
interagency  consultation  procedures, 
including  confUct  resolution  procedures 
and  the  pubUc  participation  process. 
EPA  has  determined  that  sections  10- 
2.390(5)  and  10-5.480(5)  meet  the 
requirements  of  52.402  and  93.105  of 
the  Federal  Transportation  Conformity 
rule. 

EPA  Action:  The  effect  of  this  action 
is  that  EPA  grants  full  approval  of 
Missouri's  February  14. 1995, 
submittals.  These  SIP  revisions  meet  the 
requirements  set  forth  in  40  CFR 
§  51.'396.  As  explained  above,  Missouri 
will  be  required  to  revise  its  rules 
consistent  with  revisions  promulgated 
by  EPA  subsequent  to  Missouri's 
adoption  of  its  rules. 

Toe  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  the  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  twfore  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  pubUc  conunents 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  §  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C. 
§§603  and  604).  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 


because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Unfunded  Mandates 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22.  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan,  the  state  has 
elected  to  adopt  the  program  provided 
for  under  section  110  of  the  C.\A.  These 
rules  may  bind  state  and  local 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  finalized  for 
approval  by  this  action  will  impose  new 
requirements,  sources  are  already 
subject  to  these  regulations  under  state 
law.  Accordingly,  no  additional  costs  !o 
state  or  local  governments,  or  to  the 
private  sector,  result  from  this  final 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  state  or 
local  governments  in  the  aggregate  or  to 
the  private  sector.  EPA  has  determined 
that  these  rules  result  in  no  additional 
costs  to  tribal  government. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  29.  1996.  Filing  a 
petition  for  reconsideration  by  the 
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Administrator  of  this  final  rule  does  not 
afiiBCt  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sobiects  in  40  CFR  Pari  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and- record  keeping 
requirements.  Volatile  organic 
compounds. 

Dated:  February  6. 1996. 
Dennif  Grams, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

I 
PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q.      I 

Subpart  AA— Missouri  I 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 

152.1320    Idwntmcatlon  of  plan. 

•        •        •        •        • 

(c)*  •  • 

(92)  On  February  14. 1995.  the 
Missouri  Etepartment  of  Natural 
Resources  submitted  two  new  rules 
which  pertain  to  transportation 
conformity  in  Kansas  City  and  St.  Louis. 

(i)  Incorporation  by  reference. 

(A)  New  rule  10  CSR  10-2.390  (except 
section  (20)  Criteria  and  Procedures: 
Interim  Period  Reductions  in  Ozone 
Areas  (TIP))  and  10  CSR  10-5.480  , 
(except  section  (22)  Criteria  and 
Procedures:  Interim  Period  Reductions 
in  Ozone  Areas  (TIP)),  both  entitled 
Conformity  to  State  Implementation 
Plans  of  Transportation  Plans,  Programs, 
and  Projects  Developed,  Funded,  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act,  effective  May  28. 
1995. 

(ii)  Additional  material. 

(A)  Missouri's  Air  Pollution  Control 
Plan,  St.  Louis  Metropolitan  Area  Ozone 
and  Carbon  Monoxide  Transportation 
Conformity.  January  12, 1995. 

(B)  Missoiui's  Air  Pollution  Control 
Plan,  Kansas  City  Metropolitan  Area 
Ozone  Transportation  Conformity, 
January  12, 1995. 
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(C)  Policy  agreement,  entered  into 
between  the  Missouri  Department  of 
Natural  Resources,  the  Mid-America 
Regional  Council,  and  the  Highway  and 
Transportation  Conmiission  of  the  state 
of  Missouri,  dated  August  31,  1993. 

(D)  Letter  from  the  state  of  Missouri 
to  EPA,  dated  December  7, 1995,  in 
which  the  state  commits  to 
implementing  its  state  rule  consistent 
with  the  Federal  Transportation 
Conformity  rule,  as  amended  on  August 
29, 1995.  with  regards  to  the  granting  of 
an  NOi  waiver  and  the  NO,  conformity 
requirements. 

IFR  Doc.  96-4565  Filed  2-28-96;  8:45  amj 
BILUNO  CODE  65«0-60-l> 


40CFRPart52 

[OAQPS  6542;  FRL-5426-8] 

Approval  and  Promulgation  of 
implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  revision 
to  the  Missouri  State  Implementation 
Plan  (SIP)  is  to  revise  the  Missouri  Part 
D  new  source  review  (NSR)  rules, 
update  and  add  numerous  definitions, 
revise  the  maximum  allowable  increase 
for  particulate  matter  under  the 
requirements  for  prevention  of 
significant  deterioration  (PSD)  of  air 
quality,  address  emission  statements 
under  Title  I  of  the  Clean  Air  Act 
Amendments  (CAAA),  and  generally 
enhance  the  SIP. 

The  objective  of  this  final  rule  is  to 
approve  into  the  Missouri  SIP  rules 
adopted  by  the  state  which  meet  the 
requirements  of  the  Clean  Air  Act  (CAA) 
as  amended  in  1990  with  regard  to  NSR 
in  areas  that  have  not  attained  the 
national  ambient  air  quality  standard. 
This  implementation  plan  revision  was 
submitted  by  the  state  pursuant  to 
Federal  requirements  for  an  approvable 
NSR  SIP  for  Missouri. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  on  April  1,  1996. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  EPA  Air,  RCRA, 
and  Toxics  Division,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101;  and 
at  the  EPA  Air  and  Radiation  docket  and 
Information  Center,  401  M  Street,  S.W.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Tapp  at  (913)551-7606. 


SUPPt-EMENTARY  INFORMATION: 
L  Background 

On  April  3, 1995,  at  60  FR  16824  the 
EPA  proposed  to  approve  the  SIP 
revision  by  the  state  of  Missoiui  that 
revises  the  Missouri  Part  D  NSR  rules, 
updates  and  adds  numerous  definitions, 
revises  the  maximtun  allowable  increase 
for  particulate  matter  under  the 
requirements  for  PSD  of  air  quahty, 
addresses  emission  statements  under 
Title  I  of  the  CAAA,  and  generally 
enhances  the  SIP. 

The  Federal  Register  proposal 
provided  that  the  final  rule  was 
contingent  upon  Missouri  modifying  the 
language  in  its  definition  of  the  term 
"construction"  to  prohibit  major  sources 
from  commencing  construction  before  a 
permit  had  been  issued.  The  proposal 
also  required  the  construction  permit 
rule  be  modified  to  prohibit  the  taking 
of  offset  credits  for  emission  reductions 
required  under  either  Federal  law  or  a 
Federally  enforceable  permit. 

The  EPA  is  currently  developing  a 
proposed  rule  to  assist  the 
implementation  of  the  changes  imder 
the  amended  Act  in  the  NSR  provisions 
in  Parts  C  and  D  of  Title  I  of  the  Act. 
EPA  will  refer  to  the  proposed  rule  as 
the  most  authoritative  guidance 
available  regarding  the  approvability  of 
submittals.  Upon  promulgation  of  the 
final  regulations.  EPA  will  review  the 
NSR  SIPs  of  all  states  to  determine 
whether  additional  SIP  revisions  are 
necessary. 

II.  Construction  Permits  Required — 10 
CSR  10-6.060 

A.  General  Nonattainment  NSR 
Nonattainment  Permit  Requirements 

In  the  April  3, 1995.  proposal  to 
approve  the  SIP  revision  by  the  state  of 
Missouri  that  revises  the  Missouri  Part 
D  NSR  rules,  11  CAA  requirements  were 
addressed  in  detail.  These  requirements 
consist  of  the  following  and  are 
discussed  at  60  FR  16825-6:  (1)  Offset 
ratios,  (2)  geographical  location  of 
offsets,  (3)  timing  of  offsets.  (4)  actual 
emissions  reductions,  (5)  NOx 
requirements.  (6)  creditable  reductions, 
(7)  prohibition  on  old  growth 
allowances,  (8)  analysis  of  alternatives, 
(9)  reasonable  further  progress,  (10) 
reasonably  available  control  technology/ 
best  available  control  technology /lowest 
achievable  emission  rate  clearinghouse 
information,  and  (11)  stationary  source 
definition.  Each  of  these  requirements 
has  been  thoroughly  addressed  in  the 
proposal  and  the  reader  is  referred  to 
that  document  for  further  discussion. 
Missouri  has  satisfied  each  of  these 
Federal  requirements. 


B,  Missouri^Construction  Permit 
Program  Corrections 

1.  Particulate  Matter 

After  the  December  1993  rule 
adoption  by  the  Missouri  Air 
Conservation*  Commission  (MACC),  the 
Class  I  variance  table  foimd  at  10  CSR 
10-6.060(1 2)(H)2  did  not  reflect  the 
revised  PMio  niunerical  maximmn 
allowable  increases  as  set  forth  at  40  FR 
§  51.166(p)(4).  In  the  April  3, 1995, 
proposal,  EPA  identified  this  omission 
as  a  correction  to  be  made  prior  to  EPA's 
final  action  to  approve  the  rule.  With 
the  March  30, 1995,  MACC  rule 
adoption,  the  table  at  10  CSR  10- 
6.060(12)(H)2  now  includes  PMio  as  a 
pollutant  with  numerical  values  at  least 
as  stringent  as  those  found  at  40  CFR 
§  51.166(p)(4).  Missoiui's  rule  now 
satisfies  the  PMio  requirement. 

2.  Waiver  Policy 

Before  the  March  30, 1995,  MACC 
rule  adoption,  the  Missouri 
Construction  Permits  Required  rule,  10 
CSR  10-6.060.  in  conjimction  with  the 
definition  of  "construction"  at  10  CSR 
10-6.020(2)(C)22,  could  be  interpreted 
as  allowing  major  sources  to  commence 
construction  without  a  permit  in 
contravention  of  CAA  and  EPA 
regulations.  That  definition  of 
"construction"  allowed  for  synthetic 
minor  sources,  those  that  are  major  in 
reaUty  but  which  seek  Federally 
enforceable  limitations  to  limit  their 
potential  to  emit,  to  submit  a  waiver 
request  to  the  Missouri  Department  of 
Natiual  Resources  (MDNR)  allowing  the 
source  to  commence  limited  and 
specified  construction  activities.  In  the 
April  3, 1995,  proposal,  EPA  stated  that 
the  waiver  provision  must  be  omitted 
before  the  rule  could  be  approved.  The 
recently  adopted  definition  of 
"construction"  at  10  CSR  10- 
6.020(2)(C)22  deletes  the  reference  to 
authorization  to  construct  if  the 
apphcant  submits  a  signed  waiver.  This 
cturent  definition  of  "construction"  is 
approvable  into  the  SIP. 

3.  Offset  Credits 

At  the  time  the  proposed  rulemaking 
(60  FR  16824,  April  3, 1995)  was 
published  in  the  Federal  Register,  the 
Missouri  ccMistruction  rule,  10  CSR  10- 
6.060,  lacked  a  prohibition  on  taking 
offset  credits  for  emission  reductions 
which  are  required  by  Federal  law  or  a 
Federally  enforceable  permit.  The 
proposal  identified  this  omission  as  a 
change  to  be  made  before  EPA  could 
approve  the  rule.  The  language  at  10 
CSR  10-6.060(12)(C)4  has  been 
modified  by  Missouri  to  include  that 
prohibition.  As  regards  offset  credits, 


the  Missouri  rule  now  satisfies  this 
requirement  and  is  approvable  into  the 
SIP. 

C.  Commenced  Construction 

Under  the  applicablity  provisions  of 
10  CSR  10-6.060(1)(C),  no  owner  or 
operator  shall  commence  construction 
or  modification  of  any  installation 
subject  to  the  construction  permits  rule, 
unless  it  meets  certain  threshold 
requirements  set  forth  in  the  rule  and  it 
first  obtains  a  permit.  The  Missouri 
rules  define  "commenced"  at  10  CSR 
10-6.020(C)15  as  "an  owner  or  operator 
has  undertaken  a  continuous  program  of 
construction  or  modification  or  that  an 
owner  or  operator  has  entered  into  a 
binding  agreement  or  contractual 
obUgation  to  undertake  and  complete 
within  a  reasonable  time,  a  continuous 
program  of  construction  or 
modification."  When  these  two 
provisions  are  read  together,  the  r\iles 
appear  to  prohibit  a  source  bom 
entering  into  a  contractual  relationship 
pertaining  to  construction  before 
obtaining  a  permit.  Since  the  Missouri 
provisions  are  at  least  as  stringent  as 
Federal  law  at  40  CFR  §51.166(i)(l). 
they  are  approvable  into  the  SIP. 

m.  Update  to  Definitions  Found  in  10 
CSR  10-6.020 

There  are  many  definitions  which  are 
being  revised  vwthin  or  added  to  the 
SIP.  Many  of  these  definitions  pertain  to 
the  Title  V  and  asbestos  programs. 
These  definitions  are  being  approved 
into  the  SIP  because  they  provide 
overall  consistency  in  the  use  of  terms 
in  the  air  program.  Because  many  of 
these  terms  do  pertain  to  Title  V.  it  is 
important  to  recognize  that  EPA 
approval  into  the  SIP  of  these 
definitions  does  not  constitute  approval 
with  respect  to  the  Title  V  submission. 
This  approval  of  the  definitions  is  only 
for  purposes  of  the  SIP  in  the  context  of 
the  requirements  of  section  1 10  of  the 
Act,  and  other  provisions  of  the  Act 
referenced  in  section  110.  The  reader  is 
referred  to  the  technical  support 
doaunent  for  clarification  on  changes  to 
definitions  and  additions  to  the  hst  of 
definitions. 

IV.  Confidential  Information— 10  CSR 
10-6.210 

The  information  set  forth  in  the  April 
3.  1995,  proposed  rule  (60  FR  16827) 
describes  this  rule  and  explains  EPA's 
rationale  for  approval  of  the  rule. 


V.  Emission  Statement  Rule 
10-6.110 


-10  CSR 


The  information  set  forth  in  the  April 
3. 1995,  proposed  rule  (60  FR  16827) 


describes  this  rule  and  explains  EPA's 
rationale  for  approval  of  the  rule. 

EPA  Action 

In  this  docmnent.  EPA  takes  final 
action  on  the  rulemaking  to  provide 
clarification  on  offset  requirements; 
provide  for  the  treatment  of  economic 
development  zones;  and  require  that  the 
relative  benefits  of  alternative  sites, 
production  processes,  and  control  steps 
must  be  considered  prior  to  approval  of 
a  new  source  permit.  In  addition,  the 
rulemaking  addresses  corrections  to 
Missouri's  definition  rule;  confidential 
information  rule;  and  the  rule  pertaining 
to  the  submission  of  emission  data,  fees, 
and  process  information. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulator^' 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  re\ised  by  a  July  10, 
1995.  memorandum  from  Mar\'  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"). 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
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__    _     .  The  Missouri  revisions  have 
no  impact  on  tribal  governments. 

ThnNigh  submission  of  this  plan 
revision,  the  state  has  elected  to  adopt 
the  ptoffsm  provided  for  under  section 
110  ot^  CAA.  These  rules  may  bind 
state  and  local  governments  to  perform 
ontain  acti<His  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extmt  that  the  rules  being 
finalized  kr  approval  by  this  action  will 
impose  new  requirements,  sources  are 
already  subject  to  these  regulations 
under  state  law.  Accordingly,  no 
additional  costs  to  state  or  local 
governments,  or  to  the  private  sector, 
result  from  this  final  action.  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  state  or  local  governments  in 
the  amegate  or  to  the  private  sector. 

U^r  section  307(b)(l]  of  the  CAA, 
petiticms  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
dicuit  by  April  29, 1996.  Filing  a 
petiticm  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afEact  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postptme  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bM2).) 

The  OMB  has  exempted  these  actions 
from  review  imder  Executive  Order 
12866. 

List  of  Snbiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  December  6, 1995. 
Dennis  Grans,  ' 

Regional  Administrotor 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  I 

PART  52— (AMENDED]  .    ! 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subfiart  AA— (Missouri] 

2.  Section  52.1320  is  amended  by 
adding  i>aragraph  (c)(86)  to  read  as 
follows: 


UMI 


§52.1320    Identification  of  plan. 

***** 

(c)  *  *  * 

(86)  A  revision  to  the  Missouri  SIP  to 
revise  the  Missouri  part  D  NSR  rules, 
update  and  add  numerous  definitions, 
revise  the  maximum  allowable  increase 
for  particulate  matter  under  the 
requirements  for  PSD  of  air  quality, 
address  emission  statements  under  Title 
I  of  the  CAA,  and  generally  enhance  the 
SIP. 

(i)  Incorporation  by  reference. 
.(A)  Revision  to  rules  10  CSR  10- 
6.020,  Definitions  and  Common 
Reference  Tables,  effective  August  30, 
1995;  10  CSR  10-6.060,  Construction 
Permits  Required,  effective  August  30, 
1995;  10  CSR  10-6.110,  Submission  of 
Emission  Data,  Emission  Fees,  and 
Process  Information,  effective  May  9, 
1994;  and  10  CSR  10-6.210, 
Confidential  Information,  effective  May 
9, 1994. 

(ii)  Additional  material.  None. 
***** 

[FR  Doc.  96-1566  Filed  2-28-96;  8:45  am) 

BILLING  CODE  6S60-S0-P 


40  CFR  Part  63 

[AD-FRL-6431-2] 
RIN  2060-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  April  10,  1995.  the  EPA 
amended  certain  portions  of  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks."  This  rule  is  commonly  known 
as  the  Hazardous  Organic  NESHAP  or 
the  HON.  In  that  action,  the  EPA  revised 
the  rule  to  provide  a  deferral  of  HON 
requirements  for  source  owners  or 
operators  who  wish  to  make  an  area 
source  certification  and  to  establish 
minimum  documentation  requirements. 
This  action  revises  the  date  for 
submittal  of  those  area  source 
certifications  and  clarifies  the  wording 
of  the  documentation  requirements. 


This  action  is  being  taken  because  the 
EPA  has  learned  that  sufficient  time  was 
not  provided  to  prepare  the 
certifications  and  that  some  confusion 
exists  regarding  the  reqmred 
dociunentation. 

This  action  also  extends  the  April  22, 
1996  deadUne  for  submittal  of 
implementation  plans  for  emission 
points  not  included  in  an  emissions 
average  to  December  31, 1996.  The 
deadline  for  submitting  these  plans  is 
being  extended  because  the  EPA 
anticipates  making  further  revisions  to 
the  rule  in  the  near  future  that  could 
afiect  the  contents  of  the 
implementation  plan.  In  light  of  this, 
the  EPA  thinks  it  is  appropriate  to  delay 
this  report  until  there  is  greater  certainty 
regarding  the  compliance  requirements. 
DATES:  The  direct  final  rule  will  be 
effective  April  19, 1996,  imless 
significant,  adverse  comments  are 
received  by  April  1, 1996.  If  significant, 
'  adverse  colnments  are  timely  received 
on  any  portion  of  the  direct  final  rule, 
that  portion  of  the  direct  final  rule  will 
be  withdrawn. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention 
Docket  Number  A-90-20,  Room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quahty 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  niunber  (919)  541-5254. 
SUPPLEMENTARY  INFORMATION:  If 
significant  adverse  comments  are  timely 
received  on  any  portion  of  this  direct 
final  rule,  that  portion  of  the  direct  final 
rule  will  be  withdrawn  and  all  such 
comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  contained  in  the 
Proposed  Rules  Section  of  this  Federal 
Register  that  is  identical  to  this  direct 
final  rule.  If  no  significant  adverse 
comments  are  timely  received  on  this 
direct  final  rule,  then  the  direct  final 
rule  will  become  effective  April  19, 
1996,  and  no  further  action  is 
contemplated  on  the  parallel  proposal 
published  today. 

L  Background  and  Summary  of 
Changes  to  Rule 

On  April  22, 1994  (59  FR  19402),  and 
June  6, 1994  (59  FR  29196),  the  EPA 
promulgated  in  the  Federal  Register 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 


the  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI),  and 
for  several  other  processes  subject  to  the 
equipment  leaks  portion  of  the  rule. 
These  regulations  were  promulgated  as 
subparts  F,  G,  H,  and  I  in  40  CFR  Part 
63,  and  are  commonly  referred  to  as  the 
hazardous  organic  NESHAP,  or  the 
HON.  Since  the  April  22, 1994  notice, 
there  have  been  several  amendments  to 
clarify  various  aspects  of  the  rule. 
Readers  should  see  the  following 
Federal  Register  notices  for  more 
information:  September  20, 1994  (59  FR 
48175);  October  24, 1994  (59  FR  53359); 
October  28, 1994  (59  FR  54131);  January 
27, 1995  (60  FR  5321);  April  10, 1995 
(60  FR  18020);  April  10,  1995  (60  FR 
18026);  and  December  12, 1995  (60  FR 
63624). 

A.  Area  Source  Certification 

On  April  10, 1995,  new  paragraphs 
were  added  to  §  63.100(b)  and 
§  63.103(f)  of  subpart  F  and  §  63.190(b) 
of  subpart  I  to  provide  procedures  to 
certify  and  dociunent  that  a  source  is 
operating  below  the  thresholds  for  a 
major  source.  Those  provisions 
specified  that  the  certifications  were  to 
be  submitted  no  later  than  May  10, 
1995.  This  date  was  30  days  after  the 
date  of  publication  of  the  notice  and 
consistent  with  the  proposed 
requirement.  Since  the  amendment  was 
issued,  the  EPA  has  learned  that  there 
are  a  number  of  potential  area  source 
faciUties  whose  owners  learned  of  this 
amendment  for  the  first  time  after  May 
10, 1995.  The  EPA  beheves  that,  in  view 
of  these  circiunstances,  it  is  appropriate 
to  provide  additional  time  for  submittal 
of  the  certifications.  Therefore,  this 
document  revises  the  date  for  submittal 
of  those  certifications  until  May  14, 
1996. 

The  EPA  has  also  learned  that  there 
are  questions  regarding  the 
requirements  for  documentation  that 
actual  emissions  are  below  the  major 
source  threshold.  To  address  this 
confusion,  the  first  sentence  in 
§63.100(b)(4)(i)(B)  is  being  revised  to 
clarify  that  emissions  are  to  be 
estimated  for  maximum  expected 
operating  conditions  for  the  facility. 
This  revision  is  necessary  to  make  the 
rule  consistent  with  the  EPA's  intent  to 
allow  sources  with  actual  annual 
emissions  less  than  major  source 
thresholds  the  additional  time  necessary 
to  obtain  federally  enforceable  limits  (59 
FR  53393  and  60  FR  18021).  The  same 
revision  is  also  being  made  to 
§63.190(b)(7)(i)(B)  of  subpart  I. 


B.  Date  for  Submission  of 
Implementation  Plan 

The  EPA  is  extending  the  April  22, 
1996  deadline  for  submittal  of 
implementation  plans  for  emission 
points  not  included  in  an  emissions 
average  to  December  31. 1996.  The 
deadline  for  submitting  these  plans  is 
being  extended  because  there  are 
uncertainties  regarding  the  applicability 
of  the  rule  to  certain  sources  and  there 
are  imcertainties  reg&rding  the 
requirements  of  certain  provisions. 
These  uncertainties  are  caused  by  the 
existence  of  pending  litigation  on  the 
final  rule,  the  need  to  review  and 
respond  to  several  recent  changes  to  the 
final  rule,  and  the  possibihty  of  further 
changes  being  made  to  the  final  rule  in 
the  near  future. 

Since  the  April  22, 1994  notice,  there 
have  been  several  amendments  to  clarify 
various  aspects  of  the  rule.  The  most 
recent  of  these  notices  was  published  on 
December  12, 1995.  On  April  10. 1995 
(60  FR  18071).  the  EPA  proposed  to 
remove  three  compounds  from  the  list 
of  chemical  production  processes 
regulated  by  the  rule.  The  EPA 
anticipates  issuing  a  final  notice  to 
complete  that  rulemaking  in  the  near 
future.  Additionally,  the  EPA 
anticipates  that  it  is  likely  to  propose  at 
least  one  more  set  of  additional  changes 
to  the  rule  in  the  near  futiu«.  Since 
these  changes  may  affect  compUance 
plarming  for  some  sources,  it  is 
appropriate  to  delay  this  report  until 
there  is  greater  certainty  regarding  the 
comphance  requirements. 

n.  Administrative 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  dociunent  (OMB  control  number 
1414.02)  may  be  obtained  from  Sandy 
Farmer.  Information  Poficy  Branch 
(PM-223Y);  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW; 
Washington.  DC  20460  or  by  caUing 
(202)  260-2740. 

Today's  changes  to  the  NESHAP 
should  have  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  change  to  the  area 
source  certification  merely  revises  the 
date  for  submission  of  the  certification 
and  clarifies  the  documentation 
requirements.  The  change  to  the 
implementation  plan  requirements 
merely  extends  the  date  for  submission 
of  plans  &t)m  existing  soiures.  These 
changes  do  not  impose  new 


requirements.  Consequently,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  (E.O.)  12866. 
the  EPA  must  determine  whether  the 
proposed  regulatory  action  is  "not 
significant"  and  therefore,  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more  or 
adversely  afiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubfic  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  HON  rule  promulgated  on  April 
22.  1994  was  considered  "significant" 
under  Executive  Order  1 2866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  The  amendments  issued  today 
clarify  the  rule  and  do  not  add  any 
additional  control  requirements. 
Tlierefore.  this  regulatory  action  is 
considered  not  significant. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Piusuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605(b).  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  this  rulemaking  imposes  no 
adverse  economic  impacts,  a  Regulatory 
Flexibility  Analysis  has  not  been 
prepared. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfiinded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
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I  to  State,  local,  or  tribal 
govBtninents  in  the  a^regate;  or  to  the 
private  sector,  of  $100  miUion  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  olqectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
fffftw^H"**  a  plan  for  informing  and 
advising  any  small  governments  that 
mKy  be  sigcdficantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
inchide  a  Fednal  mandate  that  may 
lesuh  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  ablegate,  or  to  the 
{nivate  sector.  Therefore,  the 
lequiremmits  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

list  of  Sidifects  in  40  CFR  Part  63 

Environmental  protection.  Air 
polhition  control.  Hazardous 
substances.  Reporting  and 
rsoordkeeping  requirements. 

Drtad:  February  21, 1996. 
QmlM-Brmnwr, 
Admittistrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63, 
subparts  F,  G,  and  I,  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PARTS3-(AMENDED1 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

AallHrilj:  42  U.S.Q  7401  et  seq. 

SubfMrtF—Nationai  Emission 

t  for  Organic  Hazardous  Air 
>  From  the  Synthetic  Organic 

Chemical  Manufacturing  Industry 

2.  Section  63.100  is  amended  by 
revising  paragraph  (b)(4)  introductory 
text  and  the  first  sentence  in  paragraph 
(b)(4)(i)(B)  to  read  as  follows: 

161100   AppacsMlty  and  designation  of 


(4)  The  owner  or  operator  of  a 
chemical  manufacturing  processing  unit 
is  exempt  bxim  all  requirements  of 
subparts  F,  G,  and  H  of  this  part  until 
not  later  than  April  22, 1997  if  the 
owmer  or  operator  certifies,  in  a 
notification  to  the  appropriate  EPA 
Regiooal  Office,  not  later  than  May  14, 
1996.  that  the  plant  site  at  which  the 
chemical  manufacturing  processing  unit 
is  located  emits,  and  will  continue  to 
emit,  during  any  12-month  period,  less 


than  10  tons  per  year  of  any  individual 
hazardous  air  pollutants  (HAP),  and  less 
than  25  tons  per  year  of  any 
combination  of  HAP. 

(i)*  *  * 

(B)  The  owner  or  operator  shall 
calculate  the  amount  of  annual  HAP 
emissions  released  from  each  emission 
point  at  the  plant  site,  using  acceptable 
measurement  or  estimating  techniques 
for  maximum  expected  operating 
conditions  at  the  plant  site.  *  *  * 


Sut>part  G— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  for 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Wastewater 

3.  Section  63.151  is  amended  by 
revising  paragraph  (c)(l)(ii)  to  read  as 
follows: 

§63.151    Initial  notHlcation  and 
implementation  plan. 

***** 

(c)*  *  * 

(D*  *  * 

(ii)  Each  owner  or  operator  of  an 
existing  source  subject  to  this  subpart 
who  elects  to  comply  with  §  63.112  of 
this  subpart  by  complying  with  the 
provisions  of  §§63.113  to  63.148  of  this 
subpart,  rather  than  emissions 
averaging,  for  any  emission  points,  and 
who  has  not  submitted  an  operating 
permit  application  accompanied  by  the 
information  specified  in  §  63.152(e)  by 
December  31,1996,  shall  develop  an 
Implementation  Plan.  For  an  existing 
source,  the  Implementation  Plan  for 
those  emission  points  that  are  not  to  be 
included  in  an  emissions  average  shall 
be  submitted  to  the  Administrator  no 
later  than  December  31, 1996. 


Sut>part  I — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation 
for  Equipment  Leaks 

4.  Section  63.190  is  amended  by 
revising  paragraph  (b)(7)  introductory 
text  and  the  first  sentence  in  paragraph 
(b)(7)(i)(B)  to  read  as  follows: 

§  63.190    Applicability  and  designation  of 
source. 

***** 

(b)*   •  * 

(7)  The  owner  or  operator  of  a  plant 
site  at  which  a  process  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  is  located  is  exempt  from  all 
requirements  of  this  subpart  I  until  not 
later  than  April  22, 1997  if  the  owner  or 


operator  certifies,  in  a  notification  to  the 
appropriate  EPA  Regional  Office,  not 
later  than  May  14, 1996,  that  the  plant 
site  at  which  the  process  is  located 
emits,  and  will  continue  to  emit,  during 
any  12-month  period,  less  than  10  tons 
per  year  of  any  individual  HAP,  and  less 
than  25  tons  per  year  of  any 
combination  of  HAP. 

(i)*  *  * 

(B)  The  owner  or  operator  shall 
calculate  the  amount  of  annual  HAP 
emissions  released  from  each  emission 
point  at  the  plant  site,  using  acceptable 
measurement  or  estimating  techniques 
for  maximum  expected  operating 
conditions  at  the  plant  site.  *  *  * 
***** 

[FR  Doc.  96-4441  Filed  2-28-96;  8:45  am] 
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40  CFR  Part  63 
[AD-FRL-6432-3] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Gasoline  Distribution 
(Stage  I) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule  amendments. 

summary:  This  action  amends  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Gasoline  Distribution  (Stage 
I)"  (Uie  "GasoUne  Distribution 
NESHAP").  These  final  amendments 
extend  the  initial  compliance  date  for 
the  equipment  leak  provisions 
applicable  to  existing  sources  to  no  later 
than  December  15,  1997,  and  amend  the 
date  by  which  an  existing  facility  must 
provide  an  initial  notification  to 
December  16, 1996  or  1  year  after  a 
facihty  becomes  subject  to  the  Gasoline 
Distribution  NESHAP,  whichever  is 
later. 

DATES:  Efifective  Date.  February  29, 
1996. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Clean  Air  Act  (Act), 
judicial  review  of  NESHAP  is  available 
only  by  filing  a  petition  for  review  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  60  days  of 
today's  publication  of  these  final 
amendments.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  that  are  the 
subject  of  this  document  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 
ADDRESSES:  Docket.  Docket  No.  A-92- 
38,  Categories  VI  Reconsideration  and 
VII  Amendments,  containing 


information  considered  by  the  EPA  in 
developing  the  final  amendments,  is 
available  for  pubUc  inspection  and 
copying  between  8  a.m.  and  5:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center,  room 
M1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460;  telephone  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying.  This  docket  also  contains 
information  considered  by  the  EPA  in 
proposing  and  promulgating  the 
Gasoline  Distributiori  NESHAP. 

An  electronic  version  of  these  final 
amendments  and  the  proposal  are 
available  for  download  from  the  EPA 
Technology  Transfer  Network  (TTN),  a 
network  of  electronic  bulletin  boards 
developed  and  operated  by  the  Office  of 
Air  QuaUty  Planning  and  Standards. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  data  transfer  of  up  to 
14,400  bits  per  second.  The  TTN  is  also 
available  on  the  Internet  (access: 
TELNETttnbbs.rtpnc.epa.gov).  If  more 
information  on  the  operation  of  the  TTN 
is  needed,  contact  the  systems  operator 
at  (919)  541-5384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Shedd  at  telephone  number 
(919)  541-5397  or  at  fax  number  (919) 
541-3470,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
CaroUna  27711. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background  and  Final  Amendments 

A.  Background 

B.  Summary  of  Amendments 

.  n.  Comments  on  the  Proposed  Amendments 

A.  Public  Participation 

B.  Comments  Received  on  the  Proposed 
Amendments 

C  Summary  of  Comments  and  EPA 
Responses 

1.  Opportunity  for  Comment 

2.  Extension  of  Deadline  for  Initial 
Notification 

3.  Extension  of  Initial  Compliance  Date  for 
Leak  Detection  and  Repair  (LDAR) 

4.  Potential  to  Emit  (PTE) 

5.  Risk 

in.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866 

C  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Act 

E.  Regulatory  Review 


I.  Background  and  Final  Rule 
Amendments 

A.  Background 

On  December  14, 1994  (59  FR  64303). 
the  EPA  promulgated  the  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Gasoline  Distribution  (Stage  I)"  (the 
"Gasolme  Distribution  NESHAP").  The 
Gasoline  Distribution  NESHAP  regulates 
all  hazardous  air  pollutants  (HAP) 
emitted  from  new  and  existing  bulk 
gasoline  terminals  and  pipeline 
breakout  stations  that  are  major  sources 
of  HAP  emissions  or  are  located  at  sites 
that  are  major  sources  of  HAP 
emissions.  Among  the  promulgated 
requirements  for  existing  soiux:es  under 
this  rule  are  the  requirements  that 
sources  institute  an  equipment  leak 
prevention  program  and  provide  an 
initial  notification  of  regulatory  status 
no  later  than  December  14, 1995  (40 
CFR  §§  63.424(e)  and  63.428(a)). 

On  November  7,  1995.(60  FR  56133), 
the  EPA  proposed  amendments  to  the 
Gasohne  Distribution  NESHAP.  The 
EPA  proposed  to  amend  the  initial 
compliance  date  for  the  equipment  leak 
provisions  apphcable  to  existing  sources 
from  no  later  than  December  14, 1995  to 
no  later  than  December  15, 1997,  and  to 
amend  the  date  by  which  an  existing 
facihty  must  provide  an  initial 
notification  to  December  16, 1996  or  1 
year  after  a  facihty  becomes  subject  to 
the  Gasoline  Distribution  NESHAP. 
whichever  is  later.  Those  modifications 
were  proposed  because  the  compliance 
date  for  these  provisions  was 
approaching  and  the  EPA  believes  that, 
under  current  circumstances,  additional 
time  will  allow  sources  a  better 
opportimity  to  estabUsh  major  or  area 
source  status  without  forgoing 
quantifiable  emissions  reductions. 

On  December  8, 1995  (60  FR  62991), 
the  EPA  issued  a  partial  3-month  stay  of 
the  December  14. 1995  comphance  date 
for  equipment  leak  prevention 
provisions  and  providing  an  initial 
notification  of  regulatory  status  and  use 
of  a  screening  equation  in  the  GasoUne 
Distribution  NESHAP.  The  December 
14, 1995  comphance  date  for  leak 
detection  and  repair  provisions  and 
initial  notifications  was  stayed  for 
existing  fadhties  tmtij  March  7, 1996. 
The  EPA  issued  the  stay  pursuant  to 
Clean  Air  Act  section  807(d)(7)(B),  42 
U.S.C.  7607(d)(7)(B).  which  provides  the 
Administrator  authority  to  stay  the 
efiiectiveness  of  a  rule  during 
reconsideration. 

B.  Summary  of  Amendments 

After  considering  all  of  the  comments, 
both  for  and  against  the  proposed 


amendments,  the  EPA  is  promulgating 
these  rule  amendments  as  they  were 
proposed.  The  EPA  consideration  and 
response  to  all  the  comments  are 
contained  in  the  next  section  of  this 
document.  In  summary,  the  final 
amendments  consist  of  two  new 
compliance  dates  in  the  promulgated 
rule:  the  initial  compliance  date  for  the 
equipment  leak  provisions  (§  63.424(e)) 
applicable  to  existing  sources  is  no  later 
than  December  15. 1997,  and  the  date  by 
which  an  existing  facility  must  provide 
an  initial  notification  (§  63.428(a))  is 
December  16, 1996  or  1  year  after  a 
facihty  becomes  subject  to  the  Gasohne 
Distribution  NESHAP.  whichever  is 
later.  This  action  also  clarifies  that  all 
initial  notifications  are  to  be  submitted 
by  the  same  time  (Deceml>er  16. 1996) 
as  intended  at  proposal  and  noted  in  the 
stay.  The  EPA  is  promulgating  this 
related  clarifying  amendment  that 
extends  the  notification  for  area  source 
faciUties  using  an  emission  screening 
equation  (§63.428  (i)(l)  and  (j)(l))  to 
that  same  date.  The  EPA  continues  to 
believe  that,  under  current 
circumstances,  this  additional  time  is 
needed  to  allow  sources  a  better 
opportimity  to  establish  major  or  area 
source  status  without  forgoing 
quantifiable  emissions  reductions. 

n.  Comments  on  the  Proposed 
Amendments 

A.  PubUc  Participation 

These  amendments  were  proposed  in 
the  Federal  Register  on  November  7, 
1995  (60  FR  56133).  Public  comments 
were  soUcited  at  the  time  of  proposal. 
Electronic  versions  of  the  preamble  and 
proposed  regulatory  amendments  were 
made  available  to  interested  parties 
immediately  after  signature  (on 
November  2,  1995)  via  the  TTN  bulletin 
board  (see  ADDRESSES  section  of  this 
preamble  for  more  TTN  information). 

The  preamble  to  the  proposed 
amendments  provided  the  pubUc  the 
opportunity  to  request  a  public  hearing. 
However,  a  public  hearing  was  not 
requested.  The  public  comment  period 
for  the  proposed  amendments  was  from 
November  7. 1995  until  December  7, 
1995  and  the  docLunent  was  available  to 
the  pubhc  on  the  TTN  even  earlier,  as 
of  November  2. 1995.  In  all.  13  comment 
letters  were  received.  The  comments 
have  been  carefully  considered  in 
arriving  at  the  final  amendments  being 
promulgated  in  this  document. 

B.  Comments  Received  on  the  Proposed 
Amendments 

Comments  on  the  proposed 
amendments  were  received  from  13 
commenters.  consisting  of  oil 
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companies  (10).  trade  organizations  (2). 
and  one  environmental  organization. 
Most  of  the  commenters  were  in  general 
agreement  with  the  proposed 
amendments.  Due  to  the  small  number 
of  comments  received,  and  the  fact  that 
technical  issues  were  not  involved,  no 
background  information  dociunent  (BID) 
was  prepared  to  present  more  detailed 
comments  and  responses.  . 

However,  the  original  comment  letters 
have  been  placed  in  the  docket,  which 
is  referred  to  in  the  ADDRESSES  section 
of  this  preamble.  For  summary 
purposes,  all  of  the  comments  have  been 
grouped  by  the  topic  areas  they  address, 
and  are  discussed  in  the  next  section. 

C.  Summary  of  Comments  and  EPA 
Responses 

As  mentioned  in  the  previous  section, 
all  but  one  of  the  commenters  expressed 
general  agreement  with  the  proposed 
amendments  to  the  Gasoline 
Distribution  (Stage  I)  NESHAP.  A 
summary  of  the  major  comments  and 
the  EFA's  responses  is  presented  below. 

(1)  Opportunity  for  Comment 

One  commenter  considered  the 
comment  period  for  the  proposal  to  be 
inadequate  to  allow  most  citizens  to 
comment  on  the  proposal,  since  it 
frequently  requires  a  week  or  more  for 
the  Federal  Register  to  arrive  at  [iublic 
libraries,  and  another  week  or  more  for 
placement  on  library  shelves.  This 
leaves  less  than  2  weeks  to  research, 
write,  edit,  and  mail  comments.  This 
commenter  also  felt  that  most  citizens 
were  unlikely  to  have  learned  of  the 
opportunity  to  reqiiest  a  public  hearing 
before  the  deadline  for  requesting  such 
a  hearing  expired.  However,  the 
commenter  did  not  request  extension  of 
the  time  to  comment. 

The  EPA  placed  the  proposal 
preamble  and  amendments  on  the  TTN 
on  November  2, 1995, 1  day  after  it  was 
signed  by  the  Administrator.  The  TTN 
is  an  electronic  (computer)  bulletin 
board,  free  to  users,  and  is  available  on 
the  Internet  for  use  by  the  pubUc.  The 
usual  comment  period  (30  days 
beginning  with  pubhcation  of  the 
proposal  in  the  Federal  Register)  and 
opportunity  for  requesting  a  hearing 
were  provided  at  the  time  of  proposal. 
No  person  contacted  the  EPA  to  request 
more  time  to  comment.  The  time  period 
was  consistent  with  the  requirements  of 
section  307  of  the  Act.  The  EPA  did  not 
provide  a  longer  comment  period  due  to 
the  relative  narrowness  and  simplicity 
of  the  proposal  and  the  proximi^  of  the 
compliance  dates.  For  these  reasons,  the 
EPA  beUeves  thai  a  reasonable  amount 
of  time  was  afibrded  the  public  for 
commenting  on  the  proposal. 


(2)  Extension  of  Deadline  for  Initial 
NotiBcation 

Twelve  of  the  commenters  expressed 
support  for  the  proposed  amendment  to 
the  initial  notification  date  for  existing 
sources.  Most  said  that  the  change  was 
essential  to  provide  many  bulk 
terminals  and  pipeline  breakout  stations 
a  reasonable  opportunity  to  calculate 
their  potential  to  emit  and  to  determine 
the  applicability  of  the  NESHAP.  Four 
commenters  supported  the  non-binding 
clause  of  the  initial  notification,  feeling 
that  such  a  clause  will  encoiuage 
would-be  major  sources  to  consider 
pollution  prevention  opportunities  or 
additional  controls  prior  to  the 
December  15, 1997  compliance  date. 
Commenters  also  pointed  out  that  the 
amended  notification  date  would  not 
have  any  adverse  impact  on  the 
environment.  Potential  negative 
consequences  of  not  finalizing  the 
amendment  cited  by  commenters 
included  the  erroneous  classification  of 
many  facilities  as  major  sources  due  to 
the  short  time  available  to  establish  area 
source  status,  and  the  avoidance  of 
these  terminals  by  outside  tank  truck 
firms  not  wishing  to  incur  the  vapor 
tightness  testing  obligations  associated 
with  affected  terminals. 

The  EPA  is  promulgating  the 
amendment  to  the  initial  notification 
deadline  for  existing  sources  as  it  was 
proposed:  1  year  after  an  affected  source 
becomes  subject  to  the  NESHAP  or  by 
December  16, 1996,  whichever  is  later. 
In  addition,  the  clause  specifying  that 
declarations  of  major  source  status 
submitted  by  this  deadline  will  be 
considered  non-binding  for  1  year  has 
been  retained  in  the  final  amendments. 
This  means  that  facilities  that  include  in 
their  notification  a  brief  description  and 
schedule  for  their  planned  actions  for 
achieving  area  source  status  by 
December  15, 1997  can  make  a  change 
to  their  status  until  this  latter  deadline. 
The  EPA  believes  that  although  the 
information  in  the  notifications  may 
change,  it  provides  necessary 
information  for  tank  truck  companies  in 
planning  their  vapor  tightness  testing 
schedules  and  for  Federal,  State,  and 
local  air  pollution  control  agencies  in 
pleuming  for  rule  implementation  and 
comphance  activities.  ' 

(3)  Extension  of  Initial  Compliance  Date 
for  Leak  Detection  and  Repair  (LDAR) 

Twelve  of  the  commenters  also 
supported  the  proposed  amendment  to 
the  initial  compliance  date,  which 
affects  only  periodic  visual  inspection 
programs  for  leaks  from  gasoline 
equipment  components.  These 
commenters  said  that  the  change  was 


essential  to  provide  many  terminals  and 
pipeline  breakout  stations  a  reasonable 
chance  to  demonstrate  that  they  are  not 
major  sources  subject  to  the  NESHAP, 
and  to  allow  time  for  the  resolution  of 
the  potential  to  emit  issue  (see  next 
comment  topic).  One  commenter  stated 
that  this  amendment  would  provide 
State  and  local  agencies  additional  time 
to  develop  EPA-approved  federally 
enforceable  State  operating  permit 
(FESOP)  programs  and  to  complete 
permit  processing.  Another  company 
said  that  EPA  approvals  of  its  33  FESOP 
and  15  Title  V  permit  actions  have  been 
very  slow  and  ihe  company  would  not 
be  able  to  obtain  these  permits  by  the 
promulgated  first  compliance  date  of 
December  14, 1995.  The  company  felt 
that  this  date  extension  would  give 
them  a  reasonable  opportunity  to  obtain 
approval  of  artificial  limits  on  potential 
to  emit  from  most,  if  not  all,  of  the 
appropriate  State  agencies.  Commenters 
believed  that  having  a  common 
compliance  date  for  all  aspects  of  the 
regulation  would  allow  more  time  for 
faciUty  owners  and  operators  to 
consider  pollution  prevention 
opportunities  or  additional  controls.  A 
number  of  commentets  pointed  out  that 
equipment  leak  emissions  represent  a 
minor  portion  of  a  facility's  total  HAP 
emission  inventory,  and  most  faciUties 
already  have  some  type  of  routine  visual 
inspection  program.  Therefore,  the 
proposed  change  would  have  no  long- 
term  adverse  impact  on  human  health  or 
the  environment. 

One  commenter,  however,  expressed 
concern  that  the  EPA,  by  delaying  the 
initial  compliance  date,  would  put 
citizens  at  risk  on  the  basis  of  the 
already  high  levels  of  benzene  and  other 
gasoline  components  in  the  air  around 
terminals. 

The  EPA  has  considered  all  of  these 
comments,  including  the  comment 
opposing  the  compUance  date 
extension.  The  EPA  continues  to  beUeye 
that  deferral  of  the  compUance  date  for  ' 
the  equipment  leak  provisions  for 
existing  sources  imtil  December  15, 
1997  is  the  most  appropriate  way  to 
allow  soiuces  a  better  opportunity  to 
establish  major  or  area  source  status 
without  forgoing  quantifiable  emissions 
reductions.  The  EPA  also  agrees  with 
commenters  that  equipment  leak 
emissions  are  relatively  small  imder 
normal  operations,  and  so  delaying 
comphance  with  the  visual  inspection 
requirement  for  major  source  faciUties 
will  not  produce  any  significant 
increase  in  risk  to  exposed  populations. 
(See  the  more  complete  discussion  of 
risk  imder  section  (5)  Risk  below.) 
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(4)  Potential  to  Emit  (PTE) 

Several  commenters  took  issue  with 
the  EPA's  policy  that  only  federally 
enforceable  control  standards  or 
operating  limitations  would  be 
considered  in  determining  the  potential 
to  emit  of  faciUties  and,  consequently, 
whether  they  would  be  a  major  source 
and  subject  to  the  NESHAP.  Four 
commentere  cited  a  decision  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  ruling  that  the  EPA's 
stand  on  the  issue  is  unlawful,  which 
the  commenters  interpreted  to  indicate 
that  the  poUcy  has  been  vacated  and  is 
no  longer  in  effect.  One  commenter 
stated  that  the  EPA's  insistence  on 
maintaining  its  poUcy  on  this  matter 
creates  confusion  on  the  part  of  faciUties 
potentially  subject  to  this  rule.  Three 
other  commenters  said  that  requiring 
federaUy  enforceable  emission  controls 
in  determinations  of  potential  to  emit 
inflates  emission  estimates,  which  could 
cause  area  sources  to  be  classified  as 
major  sources  required  to  imdertake 
unnecessary  conb'ols  and  programs. 
Two  commenters  concluded  that  the 
EPA  should  allow  permitting  authorities 
to  take  into  accoimt  State  and  local 
controls  that  the  permitting  authority 
deems  effective  in  limiting  faciUties' 
potential  to  emit. 

The  EPA's  proposal  to  amend  the 
Gasoline  Distribution  NESHAP  focused 
narrowly  on  the  issue  of  modifying 
compUance  dates  for  two  provisions,  the 
equipment  leak  inspection  requirements 
and  the  notification  of  major  source 
status,  rather  than  the  distinct  issues  of 
whether  the  emission  screening 
equation  and  the  emissions  inventory 
methods  of  calculating  potential  to  emit 
should  be  revised  to  reflect  limitations 
on  emissions  that  are  not  federally 
enforceable,  and  whether  Federal 
enforceabiUty  should  be  a  necessary 
criterion  for  determination  of  potential 
to  emit  under  section  112  in  general. 
Thus,  comments  regarding  these  latter 
two  issues  are  outside  the  scope  of  the 
topics  raised  by  the  proposal.  However, 
the  EPA  beUeves  it  is  useful  in  response 
to  these  comments  to  summarize  the 
impact  of  the  court  decision  referenced 
by  commenters,  as  well  as  related  EPA 
guidance  recognizing  State-enforced 
PTE  limits  under  section  112  during  a 
transition  period. 

The  EPA  interpreted  the  impact  of  the 
referenced  court  decision  in  a  January 
22. 1996  guidance  memorandum,  which 
is  contained  in  the  docket  and  is  also 
available  on  the  TTN  (see  ADDRESSES 
section).  The  memorandum  stated  that, 
in  National  Mining  Association  v.  EPA, 
59  F.3d  1351  (D.C.  Cir.  1995),  the  court 
addressed  regulations  imder  subpart  A 


of  40  CFR  part  63,  the  "General 
Provisions"  of  hazardous  air  poUutant 
programs  under  section  112.  The  court 
found  that  the  EPA  had  not  adequately 
explained  why  only  federally 
enforceable  measures  should  be 
considered  as  limits  on  a  source's 
potential  to  emit.  Accordingly,  the  court 
remanded  the  section  112  General 
Provisions  regulation  to  the  EPA  for 
further  proceedings.  The  EPA  must 
either  provide  a  better  explanation  as  to 
why  Federal  enforceabiUty  promotes  the 
effectiveness  of  State  controls,  or 
remove  the  exclusive  Federal 
enforceabiUty  requirement.  The  court 
did  not  vacate  the  section  112 
regulations;  that  is,  the  court  did  not 
declare  the  regulations  null  and  void. 
The  regulations  remain  in  effect 
pendingcompletion  of  new  rulemaking. 

The  EPA  plans  to  hold  discussions 
with  stakeholdera  and  propose 
rulemaking  amendments  by  spring 

1996,  and  to  issue  final  rules  by  spring 

1997,  that  would  address  the  court 
decisions  impacting  regulations 
promulgated  pursuant  to  section  112  as 
well  as  other  air  act  provisions.  The 
EPA  currently  plans  to  address  the 
following  options,  after  discussions 
with  stakeholders: 

(a)  An  approach  that  would  recognize 
"effective"  State-enforceable  Umits  as 
an  alternative  to  federally  enforceable 
Umits  on  a  source's  potential  to  emit. 
Under  this  option,  a  source  whose 
maximiun  capacity  to  emit  without 
poUution  controls  or  operational 
limitations  exceeds  relevant  major 
source  thresholds  may  take  a  State  or 
local  Umit  on  its  potenUal  to  emit.  In 
such  circumstances,  the  source  must  be 
able  to  demonstrate  that  the  State- 
enforceable  Umits  are  (1)  enforceable  as 
a  practical  matter,  and  (2)  being 
regularly  complied  with  by  the  facility- 

fb)  An  approach  under  which  the  EPA 
would  continue  to  require  Federal 
enforceabiUty  of  limits  on  a  source's 
potential  to  emit.  Under  this  approach, 
in  response  to  specific  issues  raised  by 
the  court  in  National  Mining,  the  EPA 
would  present  further  explanation 
regarding  why  the  Federal  enforceabiUty 
requirement  promotes  effective  controls. 
Under  this  approach,  the  EPA  would 
propose  simpUiying  changes  to  the 
administrative  provisions  of  the  current 
Federal  enforceability  regulations. 

Any  method  for  limiting  potential  to 
emit  made  available  as  a  result  of  the 
EPA's  response  to  the  NMA  remand  will 
be  available  to  sources  in  the  Gasoline 
Distribution  (Stage  I)  source  categoiy. 
The  EPA  expects  to  respond  to  the 
remand  in  NMA  with  adequate  time  to 
allow  such  sources  to  seek  any  new 
methods  developed. 


The  EPA  today  reiterates  that 
independent  from  the  decision  in 
National  Mining,  current  EPA  poUcy 
already  recognizes  State-enforceable 
PTE  limits  under  section  112  in  many 
circumstances  under  a  transition  policy 
intended  to  provide  for  orderly 
implementation  of  these  new  programs 
under  the  Clean  Air  Act  Amendments  of 
1990.  This  policy  is  set  forth  in  a 
memorandum,  "Options  for  Limiting 
the  Potential  to  Emit  (PTE)  of  a 
Stationary  Source  Under  Section  112 
and  Title  V  of  the  Clean  Air  Act ' 
(January  25, 1995),  and  has  been 
amended  in  one  significant  way  by  the 
January  22,  1996  guidance 
memorandum  as  noted  below.  (Both 
memoranda  are  contained  in  the  docket 
and  are  also  available  on  the  TTN,  see 
ADDRESSES  section.) 

Under  the  terms  of  the  EPA's 
transition  policy,  the  transition  period  is 
to  end  in  January  1997.  In  addition, 
completion  of  the  EPA's  rulemaking  in 
response  to  the  recent  court  decisions, 
which  the  EPA  anticipates  will  occur  by 
early  1997,  may  render  the  transition 
poUcy  imnecessary  after  that  time. 
However,  in  conjunction  with  the 
rulemaking,  the  EPA  will  consider 
whether  it  is  appropriate  to  extend  the 
transition  period  beyond  January  1997. 

In  recognition  of  tne  absence  in  some 
States  of  suitable  federally  enforceable 
mechanisms  to  limit  PTE  applicable  to 
sources  that  might  othen*'ise  be  subject 
to  section  112  or  Title  V.  the  EPAs 
poUcy  provides  for  the  consideration  of 
State-enforceable  limits  as  a  gap-filling 
measure  during  a  transition  period  that 
extends  until  Januarv'  1997.  Under  this 
policy,  for  the  2-year  transition  period, 
restrictions  contained  in  State  permits 
issued  to  sources  that  actually  emit 
more  than  50  percent,  but  less  than  100 
percent,  of  a  relevant  major  source 
threshold  are  treated  by  the  EPA  as 
acceptable  limits  on  potential  to  emit, 
provided:  (a)  the  permit  and  the 
restriction  in  particular  are  enforceable 
as  a  practical  matter,  and  (b)  the  source 
owner  submits  a  written  certification  to 
the  EPA  accepting  EP.\  and  citizen 
enforcement.  In  light  of  National 
Mining,  the  EPA  believes  that  the 
certification  requirement  is  no  longer 
appropriate  as  part  of  this  policy 
Accordingly,  under  the  Januan.'  1996 
guidance,  the  EPA  amended  the  lanuan.' 
1995  transition  policy  by  deleting  the 
certification  requirement. 

In  addition,  under  the  transition 
poUcy,  sources  with  consistently  low 
levels  of  actual  emissions  relative  to 
major  source  thresholds  can  avoid  maior 
source  requirements  even  absent  any 
permit  or  other  enforceable  limit  on 
PTE.  Specifically,  the  poUcy  provides 
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that  sources  which  maintain  their 
emissions  at  levels  that  do  not  exceed 
50  percent  of  any  applicable  major 
source  threshold  are  not  treated  as  major 
sources  and  do  not  need  a  permit  to 
limit  PTE,  so  long  as  they  maintain 
adequate  records  to  demonstrate  that  the 
SOpercent  level  is  not  exceeded, 
"me  EPA's  action  in  this  rule  to 
extend  the  comphance  dates  for  the  two 
provisions  will  give  more  opportunities 
for  sources  to  obtain  potential  to  emit 
limits  consistent  with  the  EPA's 
guidance  and  hence  avoid  being  subject 
to  regulation  as  major  sources. 

Otae  commenter  disagreed  with  the 
EPA's  interpretation  that  if  a  facility 
does  not  demonstrate  area  source  status 
by  the  first  substantive  compliance  date, 
then  the  fodUty,  regardless  of  actual 
emissions  or  any  subsequent  State 
operating  permit  limitation,  would  be 
permanently  classified  as  a  major 
source. 

The  EPA's  interpretation  was 
explained  in  an  EPA  guidance 
memorandum  from  John  S.  Seitz, 
•Totential  to  Emit  for  K4ACT 
Standards — Guidance  on  Timing  Issues" 
(May  16, 199S),  which  is  contained  in 
the  docket  (item  no.  VI-B-6)  and  is  also 
available  on  the  TTN  [see  ADDRESSES 
section).  The  EPA  notes  that  the 
commenter  viewed  finalizing  the 
proposed  amendments  to  the 
compliance  dates  as  a  "critical  need 
•  *  *  [to]  avoid  unintended  inclusion 
of  area  sources."  For  the  facilities  in  this 
source  category,  the  EPA  and  many 
commenters  believe  tl\at  delaying  the 
first  compliance  date  will  provide  the 
relief  being  sought  by  the  above 
commenters. 

A  niunber  of  commenters  noted  that 
the  emission  screening  equation  in  the 
final  rule  cannot  be  used  by  bulk 
terminals  because  essentially  all 
terminals  handle  non-gasoline  products, 
such  as  diesel  fuel  or  home  heating  oil. 
which  makes  them  ineligible  to  use  the 
equation.  The  commenters  urged  the 
EPA  to  reexamine  the  issue  of  which 
fiaciUties  are  eligible  to  use  the  equation, 
pointing  out  that  the  HAP  emitted  from 
these  products  are  "de  minimis"  and 
should  not  compel  facilities  to  use  the 
more  ctunbersome  and  costly  emissions 
inventory  mechanism  for  determining 
potential  to  emit. 

As  discussed  in  the  proposal 
preamble,  the  EPA  is  considering  data 
and  information  submitted  by  the  API 
.  (and  available  in  the  docket)  in  order  to 
evaluate  a  possible  expansion  of  the 
screening  equation  to  include  non- 
gasoline  products  that  emit  HAP,  and 
will  make  a  final  decision  about  changes 
to  the  equation  under  a  separate  action. 
The  EPA  is  still  reviewing  this 


information  and  is  not  prepared  to 
discuss  any  specific  changes  to  the 
equation  at  this  time.  Depending  on  the 
results  of  its  review  of  the  pertinent 
data,  the  EPA  may  propose  changes  to 
the  equation  and  request  conunent  in  a 
forthcoming  and  separate  action  in  the 
Federal  Register. 

(5)  Risk 

One  commenter  opposed  the  proposal 
to  delay  the  initial  compliance  date  for 
the  NESHAP  on  the  grounds  that  the 
health  risk  to  populations  exposed  to 
ambient  HAP  concentrations  near 
terminals  would  be  increased.  The 
commenter  expressed  a  belief  that  the 
language  and  legislative  history  of  the 
Clean  Air  Act  reflects  a  Congressional    , 
intent  to  limit  public  exposures  to 
carcinogens  to  a  level  that  will  not 
produce  a  lifetime  risk  of  cancer  at  a 
rate  greater  than  one  in  a  million. 
According  to  the  commenter,  a  50-year 
lifetime  constant  exposure  to  a  gasoline 
vapor  concentration  of  0.639  part  per 
billion  (ppb)  would  correspond  to  the 
Act's  one-in-a-million  lifetime  risk 
standard.  The  commenter  cited  a  1993 
air  quality  study  at  the  Paw  Creek 
terminals  in  North  Carolina  that 
indicated  a  maximum  benzene 
concentration  of  2.2  ppb,  which  they 
claimed  corresponds  to  a  lifetime  cancer 
risk  of  at  least  131  per  million.  The 
commenter  concluded  that  emission 
levels  corresponding  to  such  risks  ought 
to  be  reduced  as  quickly  as  possible. 

The  EPA  has  not  performed  a  risk 
analysis  to  allow  the  EPA  to  verify  the 
risk  estimation  results  cited  by  the 
commenter,  nor  did  the  commenter 
include  a  copy  of  the  study  with  their 
comments.  However,  in  accordance 
with  sections  112  (d)(6)  and  (f)(2)  of  the 
Act.  the  Gasoline  Distribution  NESHAP 
will  be  reviewed  within  8  years  after  the 
date  of  promulgation  (i.e.,  by  December 

14,  2002).  This  review  may  include  an 
assessment  of  residual  health  risk,  in 
addition  to  many  other  aspects  of  the 
regulation.  As  discussed  above,  the 
proposal  and  this  final  action  only 
extend  the  compliance  time  for 
instituting  programs  to  perform  visual 
inspections  and  subsequent  repair  of 
equipment  components  in  gasoline 
service  at  terminals  and  pipeline 
breakout  stations.  Most  facilities  are 
already  carrying  out  similar  informal 
programs  and,  furthermore,  data  show 
that  the  HAP  emissions  from  this 
equipment  in  normal  operation  are  very 
low.  The  compliance  date  of  December 

15,  1997  promulgated  in  the  final  rule 
for  the  remaining  emission  sources  at 
bulk  terminals  will  not  be  affected  by 
this  action.  Due  to  these  factors,  the  EPA 
believes  that  this  action  will  not 


substantially  change  the  emissions  near 
major  source  gasoline  distribution 
faciUties.  For  these  reasons,  the  EPA  is 
finalizing  the  extension  of  the 
compliance  date  for  LDAR  until 
December  15, 1997  as  proposed  on 
November  7, 1995. 

m.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  docmnent  (OMB  control  number 
2060-0325)  may  be  obtained  from  Ms. 
Sandy  Farmer.  Information  Policy 
Branch,  Environmental  Protection 
Agency,  401  M  Street.,  S.W.  (mail  code 
2136),  Washington.  DC  20460,  or  by 
calling  (202)  260-2740. 

Today's  amendments  to  the  Gasoline 
Distribution  NESHAP  have  no  impact 
on  the  information  collection  burden 
estimates  made  previously.  No 
additional  certifications  or  filings  were 
promulgated.  Therefore,  the  ICR  has  not 
been  revised. 

B  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  EPA  must 
determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  criteria  set 
forth  in  section  1  of  the  Order  for 
determining  whether  a  regulation  is  a 
significant  rule  are  as  follows: 

(1)  Is  likely  to  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially  affect 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  government  communities; 

(2)  Is  likely  to  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(3)  Is  likely  to  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or 

(4)  Is  likely  to  raise  novel  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Gasoline  Distiibution  NESHAP 
promulgated  on  December  14. 1994.  was 
treated  as  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  An  estimate  of  the  cost 
and  benefits  of  the  NESHAP  was 
prepared  at  proposal  as  part  of  the 


background  information  doamient  (BID) 
and  was  updated  in  the  BID  for  the  final 
rule  to  reflect  comments  and  changes  to 
the  final  rule.  The  amendments  issued 
today  have  no  impact  on  the  estimates 
in  the  BID.  The  EPA's  earlier  estimates 
of  costs  and  emission  reductions  were 
based  on  the  Gasoline  Distribution 
NESHAP  affecting  only  major  sources 
and  did  not  quantify  the  emission 
reductions  associated  with  the  visual 
equipment  leak  detection  program;  in 
any  event,  these  emission  reductions  are 
small  relative  to  the  total  reduction  for 
the  source  category. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  action  is  a  "non-significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  As  such,  this 
action  was  not  submitted  to  OMB  for 
review. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of 
regulations  on  small  business  entities. 
The  Act  specifically  requires  the 
preparation  of  a  Regulatory  FlexibiUty 
Analysis  in  those  instances  where  small 
business  impacts  are  possible.  When  the 
EPA  promulgated  the  Gasoline 
Distribution  NESHAP,  it  analyzed  the 
potential  impacts  on  small  businesses, 
discussed  the  results  of  this  analysis  in 
the  Federal  Register,  and  concluded 
that  the  promulgated  regulation  would 
not  result  in  financial  impacts  that 
significantly  or  differentially  stress 
affected  small  companies.  Since  today's 
action  imposes  no  additional  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22,  1995,  the  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
.that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  miUion  or  more.  Under  section 
205,  the  EPA  must  select  the  most  cost 


effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  action. 

E.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(f)(2)  of  the  Act.  this  regulation 
will  be  reviewed  8  years  from  ^e  date 
of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods  of 
control,  enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Hazardous 
substances.  Petroleum  bulk  stations  and 
terminals,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  23, 1996.  -. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  63.424  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§63.424    Standards:  Equipment  leaks. 

***** 

(e)  Initial  compliance  with  the 
requirements  in  paragraphs  (a)  through 
(d)  of  this  section  shall  be  achieved  by 
existing  sources  as  expeditiously  as 


practicable,  but  no  later  than  December 
15, 1997.  For  new  sources,  initial 
compliance  shall  be  achieved  upon 
startup. 

3.  Section  63.428  is  amended  by 
revising  paragraph  (a),  the  first  sentence 
of  paragraph  (f)(1).  paragraph  (i)(l),  and 
paragraph  (j)(l)  to  read  as  follows: 

§  63.428    Reporltng  and  reeordkaaplng. 

(a)  The  initial  notifications  required 
for  existing  affected  sources  under 
§  63.9(b)(2)  shall  be  submitted  by  1  year 
after  an  affected  source  becomes  subject 
to  the  provisions  of  this  subpart  or  by 
December  16,  1996,  whichever  is  later. 
Affected  sources  that  are  major  sources 
on  December  16, 1996  and  plan  to  be 
area  sources  by  December  15. 1997  shall 
include  in  this  notification  a  brief,  non- 
binding  description  of  and  schedule  for 
the  action(s)  that  are  planned  to  achieve 
area  source  status. 
***** 

if)  '  '  ' 

(1)  In  the  case  of  an  existing  source  or 
a  new  source  that  has  an  initial  startup 
date  before  the  effective  date,  the  report 
shall  be  submitted  with  the  notification 
of  compliance  status  required  under 
§  63.9(h).  unless  an  extension  of 
compliance  is  granted  under  §  63.6(i). 


(i)  *   *  * 

(1)  Document  and  report  to  the 
Administrator  not  later  than  December 
16.  1996  for  existing  facilities,  within  .10 
days  for  existing  facilities  subject  to 
§  63.420(c)  after  December  16.  1996.  or 
at  startup  for  new  facilities  the  methods, 
procedures,  and  assumptions 
supporting  the  calculations  for 
determining  criteria  in  §  63  420(c): 

a  *  •  *  * 

(j)  '   •  * 

(1)  Document  and  report  to  the 
Administrator  not  later  than  December 
16.  1996  for  existing  facilities,  within  30 
days  for  existing  facilities  subject  to 
§  63.420(d)  after  December  16.  1996.  or 
at  startup  for  new  facilities  the  use  of 
the  emission  screening  equations  in 
§63.420(a)(l)  or  (b)(1)  and  the 
calculated  value  of  Et  or  Ep: 
***** 

4.  Table  1  to  subpart  R  is  amended  by 
revising  the  entn,'  "63.9(b)(2)"  to  read  as 
follows: 
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Table  1  to  Subpart  R.— General  Provisions  Applicability  to  Subpart  R 


Reference 


Applies  to  subpart  R 


Comment 


63.9(b)(2) .. 


No Sutjpart  R  allows  additional  time  for  existing  sources  to  s\jlbrnH  initial  notification.  Sec.  63.428(a) 

j  specifies  submittal  by  1  year  after  being  subject  to  the  mie  or  December  16,  1996.  wtiichever  is 

later. 
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ProtKtion  of  Stratospherte  Ozone: 
Olraet^inai  Rulemaking  Temporarily 
Extend  the  Existing  Requirements 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


r:  Through  this  action  EPA  is 
amending  the  Clean  Air  Act  section  608 
refrigerant  recycling  regulations  to 
extend  the  effectiveness  of  the 
refrigerant  purity  requirements  of 
§  82.154  (g)  and  (h).  which  are  currently 
scheduled  to  expire  on  March  18. 1996, 
until  December  31, 1996,  or  until  EPA 
completes  rulemaking  to  adopt  revised 
refrigerant  purity  requirements  based  on 
industry  guidelines,  whichever  comes 
first.  EPA  is  extending  the  requirements 
in  response  to  requests  from  the  air- 
conditioning  and  refrigeration  industry 
to  avoid  widespread  contamination  of 
the  stock  of  chlorofluorocarbon  (CFC) 
and  hydrochlorofluorocarbon  (HCFC) 
refrigerants  thatfould  result  from  the 
lapse  of  the  purity  standard.  Such 
contamination  would  cause  extensive 
damage  to  air-conditioning  and 
refrigeration  equipment,  release  of 
refrigerants,  and  refrigerant  shortages 
with  consequent  price  increases. 

EPA  anticipates,  before  the  close  of 
the  comment  period  for  this  direct  final. 
pubUshing  a  proposal  to  adopt  a  more 
flexible  approach  to  ensuring  the  purity 
of  refrigerants  and  soliciting  public 
comment  on  this  approach.  BPA 
requests  that  readers  of  this  notice 
review  that  proposal,  and  consider 
providing  comments. 

This  temporary  extension  will  not 
result  in  any  additional  burden  on  the 
regulated  commxmity.  Moreover,  the 
retention  of  the  reclamation  requirement 
will  protect  the  enviromnent,  pubhc 
health,  and  consumers  by  ensuring  that 
contaminated  refrigerants  are  not  vented 
or  charged  into  equipment. 


EFFECTIVE  DATE:  The  direct  final  rule 
will  become  effective  on  April  15, 1996 
imless  significant  adverse  comments  are 
received  by  April  1. 1996.  If  significant 
adverse  comments  are  timely  received 
on  this  direct  final  rule,  EPA  will 
withdraw  the  direct  final  rule  and 
timely  notice  to  that  effect  will  be 
pubUshed  in  the  Federal  Register.  All 
comments  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  contained  in  the 
Proposed  Rules  section  of  this  Federal 
Register  that  is  identical  to  this  direct 
final  rule.  If  no  significant  adverse 
comments  are  timely  received  on  this 
direct  final  rule  then  the  direct  final  rule 
will  become  effective  45  days  from 
today's  Federal  Register  notice  and  no 
further  action  is  contemplated  on  the 
parallel  proposal. 

ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-92- 
01,  Waterside  Mall  (Groimd  Floor) 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460  in 
room  M-1500.  Dockets  may  be 
inspected  from  8:00  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials.  Those  wishing  to  notify  EPA 
of  their  intent  to  submit  adverse 
comments  on  this  action  should  contact 
Cindy  Newberg.  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J).  401  M  Street 
SW.,  Washington,  DC  20460,  (Docket  # 
A-92-01  VIII.G.)  (202)  233-9729. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Newberg,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-1),  401  M  Street, 
SW.,  Washington,  DC  20460.  The 
Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996  can  also  be 
contacted  for  further  information. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Overview 

II.  Baclcground 


in.  Today's  Action 

IV.  Effective  Date 

V.  Summary  of  Supporting  Analysis 

I.  Overview 

Paragraphs  82.154(g]  and  (h)  of  40 
CFR  part  82.  subpart  F  set  requirements 
for  sale  of  used  refrigerant,  mandating 
that  it  meet  certain  purity  standards. 
These  requirements  will  expire  on 
March  18. 1996.  EPA  is  currently  in  the 
process  of  promulgating  new,  more 
flexible,  requirements  based  on  industry 
guidelines,  but  will  be  unable  to 
complete  the  rulemaking  prior  to  the 
expiration  of  the  existing  standards.  A 
lapse  in  the  standards  could  result  in 
wridespread  contamination  of  the  stock 
of  CFC  and  HCFC  refiigerants.  Such 
contamination  would  cause  extensive 
damage  to  air-conditioning  and 
refrigeration  equipment,  release  of 
refrigerants,  and  refiigerant  shortages 
with  consequent  price  increases. 
Release  of  CFC  and  HCFC  refrigerants 
has  been  found  to  deplete  stratospheric 
ozone,  resulting  in  increased  human 
and  environmental  exposure  to 
ultraviolet  radiation.  Increased  exposure 
to  ultraviolet  radiation  in  turn  can  lead 
to  serious  health  and  environmental 
effects. 

EPA  is  acting  on  requests  from  the  air- 
conditioning  and  refrigeration  industry 
to  extend  the  effectiveness  of  the  current 
refrigerant  purity  requirements,  only 
until  EPA  can  complete  rulemaking  to 
adopt  more  flexible  requirements  that 
will  still  ensure  refrigerant  purity. 

n.  Background 

On  May  14, 1993,  EPA  published  final 
regulations  establishing  a  recycling 
program  for  ozone-depleting  refrigerants 
recovered  diuing  the  servicing  and 
disposal  of  air-conditioning  and 
refrigeration  equipment  (58  FR  28660). 
These  regulations  include  evacuation 
requirements  for  appliances  being 
serviced  or  disposeid  of,  standards  and 
testing  requirements  for  used  refiigerant 
sold  to  a  new  owner,  certification 
requirements  for  refrigerant  reclaimers, 
and  standards  and  testing  requirements 
for  refrigerant  recycling  and  recovery 
equipment. 


UMI 


When  EPA  promulgated  the  final  rule, 
the  Agency  noted  that  further 
rulemaking  would  be  required  to 
address  issues  that  had  been  raised 
during  the  comment  period  for  the 
proposed  rule  (57  FR  58644).  One  of 
these  issues  was  whether  a  standard  for 
used  refrigerant  could  be  developed  that 
would  protect  air-conditioning  and 
refrigeration  equipment,  but  would 
allow  technicians  to  clean  refrigerant 
themselves,  rather  than  sending  the 
refrigerant  to  an  off-site  reclaimer. 

The  final  rule  published  on  May  14, 
1993,  requires  that  refiigerant  sold  to  a 
new  owner  be  reclaimed  to  the  ARI 
Standard  700  of  purity  by  a  certified 
reclaimer  (§  82.154(g)  and  (h) 
referencing  standard  in  §  82.164  and  the 
definition  of  reclaim  foimd  in  §82.152). 
As  discussed  in  the  final  rule,  this 
requirement  protects  the  purity  of  used 
refrigerant  to  prevent  damage  to  air- 
conditioning  and  refrigeration 
equipment  from  the  use  of  contaminated 
refrigerant.  Equipment  damage  from 
contaminated  refrigerant  would  result  in 
costs  to  equipment  owners,  in  releases 
of  refrigerant  from  damaged  equipment 
through  increased  leakage,  servicing  and 
replacement,  and  in  reduction  in 
consumer  confidence  in  the  quality  of 
used  refiigerant.  This  reduction  in 
constuner  confidence  could  lead  to  the 
premature  retirement  or  retrofit  of  CFC 
or  HCFC  equipment  since  consiuners 
would  no  longer  believe  that  a  sufficient 
stock  of  trustworthy  refrigerants  was 
available. 

Although  the  reclamation 
requirements  contained  in  82.154(g)  and 
(h)  would  clearly  protect  equipment. 
EPA  believed  that  a  more  flexible  but  as 
effective  requirement  should  be 
developed,  particularly  for  refrigerant 
transferred  between  owners  whose 
equipment  was  similar  and  was  serviced 
by  the  same  contractor.  However,  the 
only  existing  standard  at  the  time  EPA 
promulgated  the  rule  was  ARI  Standard 
700,  and  the  only  agreed  upon  means  of 
enforcing  it  was  by  limiting  sale  of  used 
■  refrigerant  to  only  certified  reclaimers. 
Certified  reclaimers,  imlike  contractors 
or  technicians,  are  required  to  have  the 
equipment  available  that  can  verify  that 
the  refiigerant  meets  the  purity 
standards,  thus  ensiuing  its  purity  prior 
to  selling  the  refrigerants. 

hi  order  to  encoiuage  industry  to 
explore  the  possibility  of  developing 
more  flexible  but  still  effective 
standards  and  technologies  for  purifying 
refiigerant.  as  well  as  more  flexible 
means  for  ensuring  compliance  with 
purity  standards,  EPA  adopted  a 
commenter's  suggestion  and  estabUshed 
an  expiration  date,  or  "simset,"  for  the 
reclamation  requirement.  EPA 


accordingly  made  the  reclamation 
requirements  at  §82.154  (g)  and  (h) 
effective  until  May  15,  1995,  two  years 
after  pubhcation  of  the  final  rule.  EPA 
beUeved  that  this  two-year  period 
would  be  sufficient  for  industry  to 
develop  new  guidelines  for  reuse  of 
refrigerant  and  for  EPA  to  complete  a 
rulemaking  to  adopt  them  if  EPA 
determined  that  they  would  continue  to 
reduce  emissions  to  the  lowest 
achievable  level  and  maximize  the 
recapture  and  recycling  of  refrigerants 
(58  FR  28679). 

In  December,  1994,  a  committee 
representing  a  wride  range  of  interests 
within  the  air-conditioning  and 
refrigeration  industry  published 
Industry  Recycling  Guide  (IRG-2): 
Handling  and  Reuse  of  Refrigerants  in 
the  United  States.  This  document 
establishes  requirements  and 
recommendations  for  the  reuse  of 
refrigerant  in  a  number  of  different 
situations,  including  refrigerant 
transfers  on  the  open  market  and 
between  equipment  owned  by  different 
people  but  serviced  by  the  same 
contractor.  Because  EPA  believes  that 
these  requirements  would  protect  air- 
conditioning  and  refrigeration 
equipment  while  permitting 
technicians,  contractors,  and  equipment 
owners  more  flexibiUty  than  the  current 
requirements,  EPA  began  pursuing  a 
rulemaking  to  adopt  the  IRG-2 
requirements.  However,  because  the 
original  sunset  date  was  approaching, 
EPA  also  pursued  a  rulemaking  to 
extend  the  effectiveness  of  §  82.154(g) 
and  (h)  (60  FR  14608).  That  rulemaking 
extended  the  effectiveness  of  the 
provisions  until  March  18. 1996.  EPA 
beUeved  that  this  extension  would 
provide  sufficient  opportunity  to 
develop  and  publish  a  proposed  rule, 
take  public  comment,  and  develop  and 
publish  a  final  rule. 

EPA  drafted  a  proposed  rulemaking 
concerning  the  adoption  of  a  more 
flexible  approach  for  ensuring 
refrigerant  purity.  However,  several 
events  beyond  the  agency's  control  have 
delayed  the  EPA's  abihty  to  release  this 
proposal.  While  EPA  expects  to  pubUsh 
the  proposal  in  the  Federal  Register 
prior  to  the  end  of  the  comment  period 
for  this  direct  final  rulemaking,  EPA 
will  not  have  an  opportimity  to  consider 
comments  and  promulgate  a  final  action 
concerning  the  IRG-2  requirements 
prior  to  the  expiration  of  these 
provisions  on  March  18, 1996. 

Representatives  of  the  air- 
conditioning  and  refrigeration  industry 
expressed  concern  that  any  lapse  in 
refrigerant  purity  requirements  could 
result  in  a  number  of  problems, 
including  sloppy  handUng  of  refiigerant 


and  dumping  of  contaminated 
refrigerant  on  the  market.  These 
problems  would  result  in  significant 
damage  to  equipment,  release  of 
refrigerant,  and  aggravated  refiigerant 
shortages. 

Currently,  the  reclamation 
requirement  encourages  careful 
handling  of  refrigerant,  because 
refrigerant  that  is  irretrievably 
contaminated  (for  instance  through 
mixture  with  other  refrigerants)  will  not 
be  accepted  by  any  reclaimer,  rendering 
it  worthless.  If  this  check  is  removed, 
sloppy  handling  may  become 
wridespread.  This  would  not  only  lead  to 
damage  to  equipment,  but  to  the 
permanent  loss  of  part  of  the  stock  of 
puie  refrigerant  through  refiigerant 
mixture.  Even  in  the  best  case  in  which 
the  mixed  refrigerant  was  properly 
disposed  of,  the  limited  supply  of 
refrigerant  would  thereby  be  further 
reduced,  necessitating  more  retrofit  or 
replacement  of  existing  equipment. 
Unfortunately,  it  is  likely  that  the  mixed 
refrigerant  would  often  be  used  in  air- 
conditioning  and  refiigeration 
equipment  or  vented  rather  than 
disposed  of  properly. 

The  possibihty  of  widespread 
dumping  of  refrigerant  on  the  market 
has  been  raised  by  reports  that 
contractors  and  "recyclers"  are 
stockpiling  used  refiigerant.  In  some 
cases,  dumping  dirty  refiigerant  on  the 
market  might  be  attractive  simply 
because  it  enables  the  seller  of 
refrigerant  to  avoid  the  costs  of 
reclamation;  for  others,  it  might  be 
attractive  because  the  refrigerant  is 
unreclaimable  and  therefore  worthless  if 
analyzed  or  sent  to  a  reclaimer.  In  either 
situation,  such  dumping  would  lead  to 
widespread  equipment  damage  and 
potential  releases  of  refiigerant.  In 
addition,  since  domestic  CFC 
production  ceased  December  31.  1995. 
protecting  the  purity  of  the  existing 
stock  of  CFC  refrigerants  is  essential. 

m.  Today's  Action 

In  response  to  these  concerns.  EPA  is 
extending  the  effectiveness  of  the 
current  reclamation  requirements  until 
the  Agency  can  adopt  replacement 
requirements.  It  was  never  EPA's  intent 
to  leave  air-conditioning  and 
refrigeration  equipment  and  refrigerant 
supplies  unprotected  by  a  purity 
standard,  but  only  to  replace  the 
existing  standard  with  a  more  flexible 
standard  when  that  was  developed.  .\s 
discussed  above,  EPA  is  currently 
undertaking  rulemaking  to  adopt  a  more 
flexible  standard. 
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IV.  Smnmary  of  Supportiiig  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735,  October  4. 1993).  the  Agency 
must  deteamine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the  . 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  action  to  amend  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded     i 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  nimiber  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effiective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is, 
inconsistent  with  law. 
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Because  this  rulemaking  is  estimated 
to  result  in  the  expenditvu^  by  State, 
local,  and  tribal  governments  or  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  As  discussed  in  this 
preamble,  this  rule  merely  extends  the 
current  reclamation  requirements 
during  consideration  of  a  more  flexible 
approach  that  may  result  in  reducing 
the  burden  of  part  82  Subpart  F  of  the 
Stratospheric  Protection  regulations  on 
regulated  entities,  including  State,  local, 
and  tribal  governments  or  private  sector 
entities. 

C.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  associated  with 
this  rulemaking.  EPA  has  determined 
that  the  Paperwork  Reduction  Act  does 
not  apply.  The  initial  §608  final 
rulemaking  did  address  all 
recordkeeping  associated  with  the 
refrigerant  purity  provisions.  An 
Information  Collection  Request  (ICR) 
document  was  prepared  by  EPA  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
This  ICR  is  contained  in  the  public 
docket  A-92-01. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  since  this 
amendment  merely  extends  a  current 
requirement  designed  to. protect  purity 
of  refrigerants  temporarily,  there  will  be 
no  adverse  effects  for  the  regulated 
community,  including  small  entities.  An 
examination  of  the  impacts  of  these 
provisions  was  discussed  in  the  initial 
final  rule  promulgated  under  §  608  (58 
FR  28660).  That  final  rule  assessed  the 
impact  the  rule  may  have  on  small 
entities.  A  separate  regvdatory  impact 


analysis  was  developed.  That  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 

I  certify  that  this  amendment  to  the 
refrigerant  recycling  rule  will  not  have 
any  additional  negative  economic 
impacts  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Port  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Chlorofluorocarbons, 
Hydrochlorofluorocarbons,  Interstate 
commerce.  Reporting  and  reclamation, 
recordkeeping  requirements,  refrigerant 
purity,  recycling,  Stratospheric  ozone 
layer. 

Dated:  February  14, 1996. 
Carol  M.  Browner, 
Administrator. 

Part  82,  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

2.  Section  82.154  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

§82.154    Prohibitions. 

•        *        •        *        • 

(g)  Effective  until  December  31, 1996, 
no  person  may  sell  or  offer  for  sale  for 
use  as  a  refrigerant  any  class  I  or  class 
n  substance  consisting  wholly  or  in  part 
of  used  refrigerant  unless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  as  defined  at  §  82.152; 

(2)  The  class  I  or  class  n  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  apphance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  apphance;  or 

(3)  The  class  I  or  class  11  substance  is 
contained  in  an  apphance  that  is  sold  or 
offered  for  sale  together  vdth  the  class 

I  or  class  II  substance. 

(h)  Effective  until  December  31, 1996, 
no  person  may  sell  or  offer  for  sale  for 
use  as  a  refrigerant  any  class  I  or  class 
n  substance  consisting  wholly  or  in  part 
of  used  refrigerant  imless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  by  a  person  who  has 
been  certified  as  a  reclaimer  pursuant  to 
§82.164; 

(2)  The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  apphance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  appUance;  or 

(3)  The  class  I  or  class  11  substance  is 
contained  in  an  apphance  that  is  sold  or 


offered  for  sale  together  with  the  class 
I  or  class  11  substance. 

*        *        *        •        » 

(FR  Doc.  96-4038  Filed  2-26-96;  8:45  am) 
BILLMQCOOEl 


40  CFR  Part  180 

(PP  4F4344/R2207;  FRL-6350-7] 

RIN  207a-AB78 

Sethoxydim;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
pesticide  tolerance  for  the  combined 
residues  of  the  herbicide  sethoxydim;  2- 
(l-(ethoxyimino)butyl]-5-(2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexene-1-one)  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (c^culated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodities 
(RACs)  com,  field,  grain  at  0.5  parts  per 
million  (ppm);  com,  fodder  at  2.5  ppm; 
and  com  forage  at  2.0  ppm.  These 
tolerances  replace  current  entries  for 
field  com,  grain;  com,  fodder;  and  com, 
forage.  BASF  Corporation  requested 
these  tolerances  in  a  petition  submitted 
to  EPA  pursuant  to  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA). 
EFFECTIVE  DATE:  Febmary  29, 1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [PP  4F4344/ 
R2207],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to  EPA  Headquarters 
Accounting  Office  Brandi,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Progreuns,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm  1132,  CM  #2, 1921  Jefferson 
Davis  Hv\ry.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.gov.  Copies  of 
objections  and  hearing  request  must 


submitted  as  an  ACSII  file  avoiding  the 
use  of  special  characters  and  any  firm  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  Word  Perfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  14F4344/R2207].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Robert  J.  Taylor,  Product  Manager 
(PM  25),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  241,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Ariington,  VA, 
(703)  305-6027;  e-mail: 
taylor.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
17, 1995  (60  FR  42884).  EPA  issued  a 
notice  in  the  Federal  Register 
announcing  that  BASF  Corporation, 
P.O.  Box  13528,  ReseaJch  Triangle  Park. 
NC  27709-3528.  had  submitted  a 
pesticide  petition  (PP  4F4344)  to  EPA 
proposing  to  amend  40  CFR  part  180 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d),  establishing 
regulations  to  permit  the  combined 
residues  of  the  herbicide  sethoxydim;  2- 
[l-(ethoxyimino)butyll-5-[2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexene-1-one)  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodities 
(RACs)  com,  grain  at  0.5  part  per 
million  (ppm);  com,  fodder  at  2.5  ppm; 
com,  forage  at  2.0  ppm,  and  com,  silage 
at  2.0  ppm. 

No  comments  were  received  in 
response  to  this  notice  of  filing. 

The  petitioner  subsequently  amended 
the  petition  by  submitting  a  revised 
section  F  deleting  the  proposed 
tolerance  for  com  silage.  Because  this  is 
a  deletion  of  a  previously  proposed 
tolerance,  no  longer  in  Table  2  of  the 
Residue  Chemistry'  Guidelines,  there  is 
no  potential  risk  to  humans.  Therefore 
an  additional  period  of  public  comment 
is  not  necessary. 

The  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 


1 .  Several  acute  toxicology  studies 
place  technical  sethoxydim  in  acute 
toxicity  category  IV  for  primary  eye  and 
dermal  irritation  and  acute  toxicity 
category  III  for  acute  oral,  dermal,  and 
inhalation.  The  dermal  sensitization  - 
guinea  pig  study  was  waived  because  no 
sensitization  was  seen  in  guinea  pigs 
dosed  with  the  end-use  product  Poast 
(18%  a.i.). 

2.  A  21-day  dermal  study  with  rabbits 
fed  dosages  of  0,  40.  200.  and  1,000  mg/ 
kg/ day  with  a  NOEL  (no-obser\ed 
adverse  effect  level)  of  greater  than 
1,000  mg/kg/day  (limit  dose). 

3.  A  1-year  feeding  study  with  dogs 
fed  dosages  (based  on  consumption]  of 
0.  8.86/9.41,  17.5/19.9.  and  110/129  mg/ 
kg/day  (males/females)  with  a  NOEL 
(no-observed  effect  level)  of  8.86/9  41 
mg/kg/day  (males/  females)  based  on 
equivocal  anemia  in  males  and  females 
at  17.5/19.9  mg/kg/day.  respectively. 

4.  A  2-year  cSironic  feeding/ 
carcinogenicity  study  with  mice  fed 
dosages  of  0,  6, 18,  54.  and  162  mg/kg/ 
day  with  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
162  mg/kg/day  (highest  dose  tested 
(HDT))  and  a  systemic  NOEL  of  18  mg/ 
kg/day.  A  maximum  tolerated  dose 
(MTD)  was  not  achieved  for  females  in 
this  study.  A  determination  of  the  need 
for  an  additional  study  will  be  made 
once  the  replacement  chronic  feeding/ 
carcinogenicity  study  in  rats  is 
evaluated. 

5.  A  2-year  chronic  feeding/ 
carcinogenic  study  with  rats  fed  dosages 
of  0.  2,  6,  and  18  mg/kg/day  (HDT)  with 
no  carcinogenic  effects  obser\ed  under 
the  conditions  of  the  study  at  dosage 
levels  up  to  and  including  18  mg/kg/day 
(HDT)  and  a  systemic  NOEL  greater  than 
or  equal  to  is'mg/kg/day  (HDT).  This 
study  was  reviewed  under  current 
guidelines  and  was  found  to  be 
unacceptable  because  the  doses  used 
were  insufficient  to  induce  a  toxic 
response  and  a  maximum  tolerated  dose 
(MTD)  was  not  achieved  This  study 
must  be  repeated. 

6.  A  chronic  feeding/carcinogenic 
study  with  rats  was  submitted  to 
supplement  the  above  study.  Rats  in  this 
study  were  fed  dosages  of  0.  18.2/23  0. 
and  '55.9/71.8  mg/kg/day  (males/ 
females)  with  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
55.9/71.8  mg/kg/day  (HDT)  (males/ 
females)  and  a  systemic  NOEL  greater 
than  or  equal  to  55.9/71.8  mg/kg/day 
(males/females).  The  doses  used  were 
insufficient  to  induce  a  toxic  response 
and  failed  to  achieve  an  MTD  or  define 

a  Lowest  Effect  Level  (LEL).  Slight 
decreases  in  body  weights  in  the  final 
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quarter  of  the  study,  although  not 
biologically  significant,  can  support  a 
free  standing  NOEL  of  55.9/71.8  mg/kg/ 
day  (males/females).  A  new  study  is 
necessary  to  replace  both  this  study  and 
the  one  discussed  above. 

7.  A  developmental  toxicity  study  in 
rats  fisd  dosages  of  0,  50, 180,  650,  and 
1,000  llmg/kg/day  with  a  maternal 
NOEL  of  180  mg/lqg/day  and  a  maternal 
LEL  of  650  mg/kg/day  (irregular  gait, 
decreased  activity,  excessive  salivation, 
and  anogenital  staining);  and  a 
developmental  NOEL  of  180  mg/kg/day 
and  a  developmental  LEL  of  650  mg/kg/ 
day  (21-22%  decrease  in  fetal  weights, 
filamentous  tail  and  lack  of  tail  due  to 
the  absence  of  sacral  and/or  caudal 
vertebrae,  and  delayed  ossification  in 
the  hyoids,  vertebral  centrum  and/or 
transversa  processes,  stemebrae  and/or 
metatarsals,  and  pubes). 

8.  A  developmental  toxicity  study  in 
rabbits  fad  doses  of  0,  80, 160,  320.  and 
400  mg/kg/day  with  a  maternal  NOEL  of 
320  n^/kg/day  and  a  maternal  lowest 
observable  efEect  level  (LOEL)  of  400 
mg/kg/day  (37%  reduction  in  body 
weight  gain  without  significant 
diflerences  in  group  mean  body  weights, 
and  decreased  food  consumption  during 
dosing);  and  a  developmental  NOEL 
greater  than  400  mg/lqg/day  (HDT). 

9.  A  2-generation  reproduction  study 
vrith  rats  fed  dosage  levels  of  0, 150, 
600.  and  3,000  ppm  (approximately  0, 
7.5,  30,  and  150  mg/kg/day)  with  no 
rei»oductive  effects  observed  at  3,000 
ppmjapproximately  150  mg/kg/day) 
(HDT).  However,  the  Agency  considers 
this  study  usable  for  regulatory 
purposes  and  has  established  a  free- 
standing NOEL  of  3,000  ppm 
(approximately  150  mg/li^  day). 

10.  Mutagenicity  studies  included: 
Ames  Assays  which  were  negative  for 
Salmonella  typhimurium  strains  TA98, 
TAIOO,  TA1535,  and  TA  1537,  with  and 
without  metaboUc  activity;  sethoxydim 
did  not  cause  structural  chromosomal 
aberrations  at  doses  up  to  5,000  mg/kg 
in  Chinese  hamster  bone  marrow  cells 
in  VTVo;  a  Host  Mediated  Assay  (mouse) 
with  S.  typhimurium  was  negative  at  2.5 
grams/kg/day  of  chemical,  and 
recombinant  assays  and  forward 
mutations  in  Bacillus  subtilis, 
Escherichia  coli,  and  _S.  typhimurium 
were  all  negative  at  concentrations  of 
greater  than  or  equal  to  100% ;  an  in 
vitro  UnschedulfKi  DNA  Synthesis 
Assay  in  Primary  Rat  Hepatocytes  had  a 
negative  response  for  DNA  repair  (UDS) 
in  primary  rat  hepatocyte  cultures 
exposed  up  to  insoluble  (>101  ug/ml) 
and  cytotoxic  (507  ue/ml)  doses. 

11.  In  a  rat  metabolism  study, 
excretion  was  extremely  rapid  and 
tissue  accumulation  was  negligible, 


assimiing  DMSO  vehicle  does  not  affect 
excretion  or  storage  of  NP-55  (78% 
excreted  into  urine  and  20.1%  in  feces). 

The  reference  dose  (RFD)  based  on  a 
NOEL  of  8.86  mg/kg  bwt/day  in  the  1- 
year  feeding  study  in  dbgs,  and  an 
uncertainty  factor  of  100  was  calculated 
to  be  0.09  mg/kg  bwt/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  existing 
tolerances  for  the  overall  U.  S. 
population  is  0.032767  mg/kg  bwt/day 
or  35%  of  the  RfD.  The  current  action 
will  increase  the  TMRC  by  0.000134 
mg/kg  bwt/day.  These  tolerances  and 
previously  established  tolerances  utilize 
a  total  of  37  percent  of  the  RfD  for  the 
overall  U.S.  population.  For  U.S. 
subgroup  populations,  nonnursing 
infants  and  diildren  aged  1  to  6,  the 
ciurent  action  and  previously 
established  tolerances  utilize, 
respectively,  a  total  of  63.5%  and  74% 
of  the  ADI,  assvuning  that  residue  levels 
are  at  the  established  tolerances  and  that 
100%  of  the  crop  is  treated.  (These 
studies  are  also  referenced  in  an  EPA 
proposed  rule  on  sethoxydim  published 
elsewhere  in  this  issue  of  the  Federal 
RiKuter.] 

Desirable  data  lacking  based  on 
review  of  data  imder  current  guidelines 
include  a  repeat  of  the  chronic  feeding/ 
carcinogenicity  study  in  rats.  Once  the 
rat  study  is  evaluated,  a  repeat  of  the 
mouse  carcinogenicity  study  may  be 
needed.  Because  the  ciurent  studies, 
although  unacceptable  by  current 
guidelines,  provide  useful  information 
and  these  tolerances  utilize  less  than 
1%  of  the  RfD,  the  Agency  believes 
there  is  little  risk  from  establishment  of 
these  tolerances.  Any  additional 
tolerance  proposals  will  be  considered 
on  a  case-by-case  basis. 

The  pesticide  is  useful  for  the 
purposes  for  which  these  tolerances  are 
sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
The  nature  of  the  residue  is  adequately 
imderstood,  and  adequate  analytical 
methods  (gas  chromatography  using 
sulfur-specific  flame  photometric 
detection)  are  available  for  enforcement 
purposes.  Previously  approved  versions 
of  the  analytical  method  are  listed  in  the 
Pesticide  Analytical  Manual.  Volume  11 
(PAM II).  as  Method  I.  The  analytical 
methods  for  com  grain,  fodder,  and 
forage  are  revisions  of  the  above 
method.  Because  of  the  long  lead  time 
from  establishing  these  tolerances  until 
publication,  the  enforcement 
methodology  for  com  grain,  fodder,  and 
forage  are  being  made  available  in  the 
interim  to  anyone  interested  in  pesticide 
enforcement  when  requested  by  mail 
from:  Calvin  Furlow,  Public  Response 
Resources  Branch,  Field  Operations 


Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number;  Rm  1130  A,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-6027. 

There  are  cmrently  no  actions 
pending  against  the  registration  of  this 
chemical.  Any  expectation  of  residues 
occurring  in  eggs,  milk,  meat,  fat  or 
meat  by-products  of  cattle,  goats,  hogs, 
horses,  and  sheep  or  poultry  will  be 
covered  by  existing  tolerances. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  estabUshed  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore, 
EPA  is  establishing  the  tolerances  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  A  copy  of 
Uie  objections  and/or  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence    . 
reUed  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
4F4344/R2207]  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A     . 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  pm., 
Monday  through  Friday,  excluding  legal 


holidays.  The  pubUc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resoiu'ces  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  docket 
control  number  [PP  4F4344/R2207]. 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm  3708,  401  M  St.,  SW.. 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  a 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  docvunent. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
pubUc  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commimities 
(also  referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligation  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 


Piusuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
mle  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibihty  Act  (Pub  L.  96-354.  94  Stat. 
1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additive,  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Dated;  February  20. 1996. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.412(a).  by  revising  the 
entries  for  com,  field,  grain;  com 
fodder;  and  com  forage  to  read  as 
follows. 

§180.412    2-[1-Ethoxylmino)butyn-5-(2- 
ethyltttlo)propyn-3-hydroxy-2-cyclohexen- 1  • 
one;  tolerances  for  residues. 

(a)    *        *        * 


Commodity 


Parts  per  million 


com,  field,  grain 

com  fodder 

com  forage 


0.5 
2.5 
2.0 
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40  CFR  Part  180 

[PP  5F4493m2206;  FRL-6351-6] 

RIN  2070-AB78 

Pesticide  Toierance  for  Qlyphosate 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  mle. 

SUMMARY:  This  mle  establishes  a 
tolerance  for  residues  of  the  herbicide 
glyphosate  \N- 

(phosphonomethyl)glycine)  in  or  on  the 
raw  agricultural  commodity  (RAG) 
cotton  gin  byproducts  at  100  parts  per 
million  (ppm).  Monsanto  Company 
requested  this  tolerance  in  a  petition 
submitted  to  EPA  pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  These  regulations 
become  effective  Febmary  29,  1996. 
ADDRESSES:  Written  objection  and 
hearing  requests,  identified  by  the 
docket  number.  |PP  5F4493/R22051, 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanymg  objections  shall  be 
labeled  "Tolerance  Petition  Fees'"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh.  PA  15251.  A  copy  of  anv 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Enurorunental 
Protection  Agency,  401  M  St  .  SW  , 
Washington,  E)C  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to;  Rm   1132.  CM  #2,  1921 
Jefferson  Davis  Hwt..  Arlington.  \'A 
22202.  A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
oppdocket@epamail.epa.gov 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  .■\SCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5  1  file  format  or  ASCII 
file  format.  .'\ll  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  bv  the  docket  number  IPP 
5F4493/R2205'l  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
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at  many  Federal  Depodtory  Libraries. 
Additional  infbrmatiGn  on  electronic 
sutanission  can  be  fovind  below  in  this 
document 

FOR  nifmCR  MFORMATION  CONTACT:  By 
mail,  Robert  J.  Taylcfr,  Product  Manager, 
Registration  Division  (H7505C),  0£Bce 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  niunber:  Rm.  241,  CM  #2, 
1921  JeOenoa  Davis  Hwy.,  Arlington, 
VA.  (703)-305-6027;  e-mail: 
taylorjobuit^pamaiLepa.gov. 
SUPPLEMENTARY  MFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 
of  At^ust  17, 1995  (60  FR  42884), 
which  annoimced  that  Monsanto 
Company,  700  14th  Street.  NW.,  Suite 
«1100,  Washington,  DC  20005  had 
submitted  a  petition  (5F4493)  proposing 
to  amend  40  CFR  part  180  pursuant  to 
section  408  (d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  21 
U.S.C  346  (a),  by  establishing  a 
regulation  to  [>ermit  residues  of  the 
hobidde  glyphosate  [N- 
(phoephonomethyl)glycine]  resulting 
from  the  application  of  the 
isopropylamine  salt  and/or  the 
monoammonium  salt  of  glyphosate  in  or 
on  the  raw  agricultural  commodity 
(RAC)  cotton  gin  byproducts  at  100 
parts  per  million  (ppm). 

There  were  no  comments  or  requests 
for  refeiial  to  an  advisory  committee 
received  in  response  to  this  notice  of 
filing. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  glyphosate  toxicological 
data  listed  below  were  considered  in 
support  of  these  tolerances. 

1.  Several  acute  toxicology  studies 
placing  technical-grade  glyphosate  in 
Toxicity  Category  m  and  Toxicity 
Category  IV. 

2.  A  1-year  feeding  study  with  dogs 
fed  dosage  levels  of  0,  20, 100,  and  500 
miUigrams/kilogram/day  (mgA^g/day) 
with  a  no-observable-effect  level  (NOEL) 
of  500  mg/kg/day. 

3.  A  2-year  cardnogeuicity  study  in 
mice  ied  dosage  levels  of  0, 150,  750, 
and  4,500  mg/kg/day  with  no 
carcinogenic  effect  at  the  highest  dose 
tested  {fJUT)  of  4,500  mg/kg/day. 

4.  A  chronic  feeding/carcinogenicity 
study  in  male  and  female  rats  fed  dosage 
levels  of  0,  3, 10,  and  31  mg/kg/day 
(males)  and  0,  3, 11,  or  3^  mg/kg/day 
(females)  with  no  cardnogenic  effects 
obsraved  imder  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
31  mg/kg/day  (HDT)  (males)  and  34  mg/ 
kg/day  (HDT)  (females)  and  a  systemic 
NOEL  of  31  mg/kg/day  (HDT)(males) 
and  34  mg/kg/day  (HDT)  (females). 


Because  a  maximum  tolerated  dose 
(MTD)  was  not  reached,  this  study  was 
classified  as  supplemental  for 
carcinogenidty. 

5.  A  cnronic  feeding/carcinogenidty 
study  in  male  and  female  rats  fed  dosage 
levels  ofO,  89,  362,  and  940  mg/kg/day 
(males)  and  0, 113,  457,  and  1,183  mg/ 
kg/day  (females)  with  no  carcinogenic 
effeds  noted  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
940/1,183  mg/kg/day  (males/females) 
(HDT)  and  a  systemic  NOEL  of  362  mg/ 
kg/day  (males)  based  on  an  increased 
inddence  of  cataracts  and  lens 
abnormahties,  decreased  urinary  pH, 
increased  liver  weight  and  increased 
liver  weight/brain  ratio  (relative  liver 
weight)  at  940  mg/kg/day  (males)  (HDT) 
and  457  mg/kg/day  (females)  based  on 
decreased  body  weight  gain  1,183  mg/ 
kg/day  (females)  (HDT). 

6.  A  developmental  toxicity  study  in 
rats  given  doses  of  0,  300, 1,000,  and 
3,500  mg/kg/day  with  a  developmental 
NOEL  of  1 ,000  mg/kg/day  based  on  an 
increase  in  niunber  of  litters  and  fetuses 
with  imossified  stemebrae,  and  decrease 
in  fetal  body  weight  at  3,500  mg/kg/day, 
and  a  maternal  NOEL  of  1,000  mg/kg/ 
day  based  on  decrease  in  body  wei^t 
gain,  diarrhea,  soft  stools,  breathing 
rattles,  inactivity,  red  matter  in  the 
region  of  nose,  mouth,  forelimbs,  or 
dorsal  head,  and  deaths  at  3,500  mg/kg/ 
day  (HDT). 

7.  A  developmental  toxicity  study  in 
rabbits  given  doses  of  0,  75, 175,  and 
350  mg/kg/day  with  a  developmental 
NOEL  of  350  mg/kg/day  (HDT);  a 
maternal  NOEL  of  175  mg/kg/day  based 
on  increased  incidence  of  soft  stool, 
diarrhea,  liasal  discharge,  and  deaths  at 
350  mg/kg/day  (HDT). 

8.  A  multigeneration  reproduction 
study  with  rats  fed  dosage  levels  of  0, 
3, 10,  and  30  mg/kg/day  with  a 
developmental  NOEL  of  10  mg/kg/day 
based  on  increased  inddence  of  focal 
tubular  dilation  of  the  kidney  (both 
imilateral  and  bilateral  combined)  of 
male  F3b  pups. 

9.  A  two  generation  reproduction 
study  with  rats  fed  dosage  levels  of  0, 
100,  500,  and  1,500  mg/kg/day  with  a 
developmental  NOEL  of  500  mg/kg/day 
based  on  decreased  pup  body  weight 
and  body  weight  gain  on  ladation  days 
14  and  21  at  1,500  mg/kg/day  (HDT),  a 
systemic  NOEL  of  500  mg/kg/day  based 
on  soft  stools  in  Fo  and  Fl  males  and 
females  at  1,500  mg/kg/day  (HDT)  and 
a  reproductive  NOEL  of  1,500  mg/kg/ 
day  (HDT). 

10.  Mutagenicity  data  included 
chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  and  without  S9 
activation);  DNA  repair  in  rat 


hepatocyte;  in  vivo  bone  marrow 
cytogenic  test  in  rats;  rec-assay  with  B. 
subUlis;  reverse  mutation  test  with  S. 
typhimurium;  Ames  test  with  S. 
typhimurium;  and  dominant-lethal 
mutagenidty  test  in  mice  (all  negative). 

The  reference  dose  (RID)  based  on  a 
developmental  study  with  rabbits 
(NOEL  of  175  mg/kg/bwt/day)  and  using 
a  hundred-fold  saf^y  fador  is 
calculated  to  be  2.0^^  mg/kg/bwt/day.  The 
theoretical  maximiun  residue 
contribution  (TMRC)  for  published 
tolerances  and  food  and  feed  additive 
regulations  is  0.02059  mg/kg/bwt/day  or 
1.0  percent  of  the  RfD  for  the  overall 
U.S.  population.  The  current  action  on 
cotton  gin  byproducts  will  not  increase 
the  TMRC  or  percent  of  the  RfD. 
Established  tolerances  utilize  a  total  of 
1.0  percent  of  the  RfD  for  the  overall 
U.S.  population. 

For  U.S.  subgroup  populations, 
nonniusing  infants  and  children  1  to  6 
years  of  age,  the  current  action  and 
previously  established  tolerances  and 
the  food  additive  regulation  utiUze. 
respectively,  a  total  of  2.4  and  2.3 
percent  of  die  RfD,  assiuning  that 
residue  levels  are  at  the  established 
tolerance  levels  and  that  100  percent  of 
the  crop  is  treated. 

There  are  no  desirable  data  lacking  for 
this  pestidde.  There  are  currently  no 
actions  pending  against  the  continued 
registration  of  this  pesticide.  No 
detectable  residues  of  N- 
nitrosoglyphosate,  a  contaminant  of 
glyphosate,  are  expeded  to  be  present  in 
the  commodities  for  which  tolerances 
are  established.  The  carcinogenic 
potential  of  glyphosate  was  first 
considered  by  a  panel,  then  called  the 
Toxicology  Branch  AD  Hoc  Committee, 
in  1985.  The  Committee,  in  a  consensus 
review  dated  March  4, 1985,  classified 
glyphosate  as  a  Group  C  carcinogen 
based  on  an  increased  inddence  of  renal 
tumors  in  male  mice.  The  Committee 
also  concluded  that  dose  levels  tested  in 
the  2&-month  rat  study  were  not 
adequate  for  assessment  of  glyphosate's 
carcinogenic  potential  in  this  species. 
These  findings,  along  with  additional 
information,  including  a  reexamination 
of  the  kidney  slides  from  the  long-term 
mouse  study,  were  referred  to  the  FIFRA 
Sdentific  Advisory  Panel  (SAP).  In  its 
report  dated  February  24, 1986.  SAP 
classified  glyphosate  as  a  Group  D 
Carcinogen  (inadequate  animal  evidence 
of  carcinogenic  potential).  SAP 
concluded  that,  after  adjusting  for  the 
greater  survival  in  the  high-dose  mice 
compared  to  conciurent  controls,  that 
no  statistically  significant  pairwise 
differences  existed,  although  the  trend 
was  significant. 


The  SAP  determined  that  the 
carcinogenic  potential  of  glyphosate 
could  not  be  determined  from  existing 
data  and  proposed  that  the  rat  and/or 
mouse  studies  be  repeated  in  order  to 
classify  these  equivocal  findings.  On 
reexamination  of  all  information,  the 
Agency  classified  glyphosate  as  a  Group 
D  Carcinogen  and  requested  that  the  rat 
study  be  repeated  and  that  a  decision  on 
the  need  for  a  repeat  mouse  study 
would  be  made  upon  completion  of 
review  of  the  rat  study. 

Upon  receipt  and  review  of  the 
second  rat  chronic  feeding/ 
carcinogenicity  study,  all  toxicological 
findings  for  glyphosate  were  referred  to 
the  Health  Effeds  Division 
Cardnogeuicity  Peer  Review  Committee 
on  June  26. 1991,  for  discussion  and 
evaluation  of  the  weight-of-evidence  on 
glyphosate  with  particular  emphasis  on 
its  carcinogenic  potential.  The  Peer 
Review  Committee  classified  glyphosate 
as  a  Group  E  (evidence  of 
noncarcinogenicity  for  humans),  based 
upon  lack  of  convincing  carcinogenicity 
evidence  in  adequate  studies  in  two 
animal  species.  This  classification  is 
based  on  the  folio  ving  findings:  (1) 
None  of  the  types  of  tumors  observed  in 
the  studies  (pancreatic  islet  cell 
adenomas  in  male  rat,  thyroid  c-cell 
adenomas  and/or  carcinomas  in  male 
and  female  rats,  hepatocellular    ■ 
adenomas  and  cardnomas  in  male  rats, 
and  renal  tubular  neoplasms  in  male 
mice)  were  determined  to  be  compound 
related;  (2)  glyphosate  was  tested  up  to 
the  hmit  dose  on  the  rat  and  up  to  levels 
higher  than  the  limit  dose  in  mice;  and 
(3)  there  is  no  evidence  of  genotoxicity 
for  glyphosate.  Accordingly,  EPA 
concludes  that  glyphosate  has  not  been 
"found  to  induce  cancer  when  ingested 
by  man  or  animal."  21  U.S.C.  348(c)(3). 
The  nature  of  the  residue  in  plants  is 
adequately  imderstood,  adequate 
methodology  (HPLC)  with  flurometric 
detection  is  available  for  enforcement 
purposes,  and  theTnethodology  has 
been  published  in  the  Pesticide 
Analytical  Manual  (PAM).  Vol.  II.  Any 
secondary  residues  occurring  in  the 
kidney  and  liver  of  cattle,  goats,  horses, 
hogs,  and  sheep  and  liver  and  kidney  of 
poultry  will  be  covered  by  existing 
tolerances.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
regulation  is  sought  and  is  capable  of 
achieving  the  intended  physical  or 
technical  effect. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  this  tolerance  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore.  EPA  is 
establishing  this  tolerance  as  set  forth 
below. 


Any  person  adveraely  affeded  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objedions 
with  the  Hearing  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  A  copy  of 
the  objedions  and/or  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objedions  submitted 
must  spedfy  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  40  CFR 
178.25.  Each  objedion  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  the  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objedor.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fad;  there  is  a 
reasonable  possibly  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  issues  in  favor  of  the  requestor, 
taking  into  account  uncontested  claims 
or  facts  to  the  contrary;  and  resolution 
of  the  factual  issue(s)  in  the  manner 
sought  by  the  requestor  would  be 
adequate  to  justify  the  action  requested. 
40  CFR  178.32. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
5F4493/R2205]  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  nf  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspedion  from  8  a.m.  to  4.30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  Va. 

Written  objections  and  hearing 
requests,  identified  by  the  docket 
number  (5F4493/R22051  may  be 
submitted  to  the  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm 
3708,  401  M  St.  SW.,  Washingtoii.  DC 
20460.  A  copy  of  electronic  objections 
and  hearing  requests  filed  with  the 
Hearing  Clerk  can  be  sent  directly  to 

EPA  at: 
opp-Docket@epamail.epa.gov 
A  copy  of  electronic  objections  ajid 

hearing  requests  filed  with  the  Hearing 


Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  charaders 
and  any  form  of  encryption. 
The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  pap)er  copies  in  the 
rulemaking  record  which  will  also 
include  all  objections  and  hearing 
requests  submitted  directly  in  writing 
The  official  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Under  ExecuUve  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulator* 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  sedion  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State.  loc:al, 
or  tribal  governments  or  communities 
(also  referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otheruise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetan.  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligation  of  recipients 
thereof;  or  (4)  raising  novel  legal 
orpolicy  issues  arising  out  of  legal 
mandates,  the  President  s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EFA  has  determined  that  this 
rule  is  not  "significant"  dnd  is  therefore 
not  subject  to  ORB  review, 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.94  Stat.  1164,  s'U.SC  601-^^2). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  hdve  a  significant 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4.  1981  (46  FR  2-;950). 

List  of  Subjects  in  40  CFR  Part  180 

t^nvironmental  prolettion. 
.Administrative  practice  and  procedure. 
Agricultural  commoditit  s.  Pesticides 
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and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  20. 1996. 

StophaoL.  Johnson, 

Dinctm;  Registration  Division,  Office  of 
Besticide  Progmms. 

Therefore,  chapter  I,  part  180  of  title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AmfaoHty:  21  U.S.C.  a  and  371. 

2.  hi  §  180.364.  by  amending  the  table 
in  paragraph  (d)  by  alphabetically 
adding  the  raw  agricultiu^  commodity 
"cotton  gin4)yproducts"  to  read  as 
follows: 

f1ML364    QlyptwMle;  tolarancM  for 


(d) 


(FR  Doc  96-4395  Filed  2-28-96:  8:45  am] 
■UJMO  coot  wao  50  r 

40CFR  Part  180  I 

[PP4F440Sm2206;  FRL-6350-e] 

RiN  207t>^B78  | 

NIcosulfuron;  Postlcide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA).  , 

ACnON:  Final  rule. 

SUMMARY:  This  docimient  establishes 
tolerances  for  residues  of  the  herbicide 
nicosidfiiron  (3-pyridinecarboxamide.  2- 
((((4,6-dimethoxypyriraidin-2- 
yl)aminocarbonyl]aminosulfonyl)-N,N- 
dimethyl]  va  or  on  the  raw  agricultural 
commodities  (RACs)  com,  sweet 
(kemals  plus  cobs  with  husks  removed) 
at  0.1  part  per  milUon  (ppm);  com. 
sweet,  forage  at  0.1  ppm  and  com, 
sweet,  fodder  (stover]  at  G.l  ppm.  E.I.  du 
Pont  de  Nemours  and  Company,  Inc., 
requested  these  tolerances  in  a  petition 
submitted  to  EPA  pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  Febmary  29, 1996. 


UMI 


ADDRESSES:  Written  objections  and 
hearing  requests,  identiHed  by  the 
document  control  number  [PP4405/ 
R22061,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP4F4405/R2206]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  mle  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Robert  J.  Taylor,  Product  Manager 
(PM-25),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  241,  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington,  VA, 
(703)  305-6027;  e-mail: 
taylor.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  8, 1995  (60 
FR  7540),  EPA  issued  a  notice 
announcing  that  Du  Pont,  Agricultural 
Products.  Barley  Mill,  P.O.  Box  80038, 
Wihnington.  DE  19880-0038,  had 
submitted  a  pesticide  petition 
(PP4F4405)  proposing  to  amend  40  CFR 


part  180  by  estabUshing  a  regulation 
under  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (21  U.S.C. 
346a(d)  to  permit  residues  of  the 
herbicide  nicosulfuron  (3- 
pyridinecarbbxamide,  2-((((4,6- 
dLanethoxypyrimidin-2-yl) 
aminocarbonyl)aminosulfonyl)-N  ,N- 
dimethyl),  in  or  on  com,  sweet  (kemals 
plus  cobs  with  husks  removed)  at  0.1 
part  per  milHon  (ppm)  and  com,  sweet, 
forage  at  0.1  ppm.  There  were  no 
comments  or  requests  for  referral  to  an 
advisory  committee  received  in 
response  to  the  notice  of  filing. 

The  petitioner  subsequently  amended 
the  petition  by  submitting  a  revised 
Section  F  proposing  to  estabUsh 
tolerances  for  nicosulfuron  in  or  on  the 
RACs  com,  sweet  (Kemels  plus  cubs 
with  Husks  Removed)  at  0.1  ppm;  com; 
sweet,  forage  at  0.1  ppm,  and  com, 
sweet,  fodder  (stover)  at  0.1  ppm.  In  the 
Federal  Register  of  September  13, 1995 
(60  FR  47578),  EPA  issued  an  amended 
filing  notice  proposing  these  tolerances. 
The  Agency  received  one  comment 
opposing  these  tolerances.  The 
commenter's  opposition  to  the  tolerance 
was  based  upon  toxicological  concems 
including  the  concept  of  "NOEL"  (No 
observed  effect  level);  the  use  of  animal 
testing  to  represent  human  reaction  to 
potentially  toxic  substances  (pesticides); 
the  indications  of  a  link  between 
pesticide  exposure  and  Parkinson's 
Disease  (PD). 

The  Agency  has  reviewed  the 
comment  and  decided  to  proceed  with 
these  tolerances.  The  Agency,  made  the 
decision  that  a  wide  variety  of 
toxicological  studies  would  serve  as  the 
basis  for  determining  if  a  pesticide 
could  be  registered  and  used  without 
.uiu^asonable  risk.  It  is  true  that  animal 
models  do  not  and  cannot  predict  every 
possible  human  reaction  to  pesticides, 
but  the  general  consensus  is  that  they 
offer  the  best  information  as  to  what  a 
pesticide  might  do  to  humans.  Usiudly, 
the  Agency  requires  and  reviews  long- 
term  studies  in  rodents  and  non-rodents 
to  determine  a  dose  which  causes  no 
apparent  adverse  effects.  The  NOEL  is 
divided  by  an  imcertainty  factor  -  often 
at  least  100  -  to  arrive  at  doses  or 
exposures  that  should  not  cause  harmful 
effects  on  humans.  In  the  Agency's 
regulation  of  pesticides,  the  Agency 
does  not  approve  uses  which  will  cause 
unreasonable  adverse  effects  to  hiunans 
or  the  environment. 

The  Agency  understands  that  the 
testing  of  one  pesticide  at  a  time  does 
not  predict  all  the  possible  adverse 
interactions  with  other  pesticides  -  or 
for  that  matter  other  drugs  or 
environmental  pollutants.  The  Agency 
is  exploring  ways  of  testing  for  the 


interactions  of  pesticides  having  similar 
toxicity  endpoint,  but  progress  in  that 
area  is  slow. 

With  reference  to  the  indications  of  a 
link  between  pesticide  exposure  and 
Parkinson's  Disease,  the  Agency  is 
aware  that  many  researchers  are 
investigating  the  potential  reaction  of 
pesticide  exposiues  to  chronic 
neurological  diseases  including 
Parkinson's  Disease,  and  additional 
research  is  needed  to  study  this 
important  area.  Available  studies  in 
humans  or  animals  have  not  yet 
established  any  relationship  between 
pesticide  exposures  and  Parkinson's 
Disease. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  listed 
below  were  considered  in  support  of 
this  tolerance. 

1.  Several  acute  toxicology  studies 
placing  the  technical-grade  herbicide  in 
Toxicity  Category  III. 

2.  A  1-year  feeding  study  with  dogs 
fed  dosages  of  0, 6.25, 125,  and  500  mg/ 
kg/day  resulted  in  a  systemic  NOEL  of 
125  mg/kg/day  in  males  based  upon  a 
decrease  in  body  weight  gains  and  a 
concomitant  increase  in  relative  liver 
and  kidney  weights  in  males.  The  NOEL 
for  females  was  500  mg/kg/day,  the 
highest  dose  tested  (HDT). 

3.  A  2-year  chronic  toxicity/ 
carcinogenicity  study  with  rats  fed 
dosages  of  0, 1.9/2.6,  58.1/77.1,  289/382. 
and  786/1.098  mg/kg/day  (males/ 
females  demonstrated  that  no 
carcinogenic  effects  were  observed 
under  the  conditions  of  the  study  at 
dose  levels  up  to  and  including  786/ 
1,098  (males/females)  mg/kg/day  (HDT) 
and  a  systemic  NOEL  equal  to  or  greater 
than  786  mg/kg/day  (males)  and  1,098 
mg/kg/day  (females),  (HDT). 

4.  An  18-month  carcinogenicity  study 
with  mice  fed  dosages  of  0,  3.3/4.4, 
32.7/44.8,  327/438,  and  993/1,312  mg/ 
kg/day  (males/females)  demonstrated 
thiat  no  carcinogenic  effects  were 
observed  imder  the  conditions  of  the 
study  up  to  and  including  993/1,312 
(males/females)  mg/kg/day  (HDT)  and  a 
systemic  NOEL  of  993/1,312  (males/ 
females)  mg/kg/day  (HDT). 

5.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0,  200, 1,000,  2,500, 
and  6,000  mg/kg/day  had  a 
developmental  and  maternal  NOEL 
equal  to  or  greater  than  6,000  mg/kg/ 
day,  (HDT), 

6.  A  developmental  toxicity  study  in 
rabbits  fed  dosages  of  0, 100,  500, 1,000, 
and  2,000  mg/kg/day  had  a  maternal 
NOEL  of  100  mg/kg/day  based  upon 
matemal  toxicity  occurring  at  500  mg/ 
kg/day.  Matemal  toxicity  was 
demonstrated  by  an  increase  in  cUnical 


signs,  gross  pathological  observations, 
abortions,  postimplantation  loss  and 
decrease  in  body  weight  gain  during  the 
dosing  period.  "The  developmental 
NOEL  was  500  mg/kg/day  based  upon 
developmental  toxicity  evidenced  at 
1.000  mg/kg/day  in  the  form  of  reduced 
mean  fetal  body  weights  and  the 
apparent  increase  in  postimplantation 
loss  at  500  mg/kg/day  and  above. 

7.  A  multi-generation  reproduction 
study  in  the  rat  administered  dosages  of 
0, 12.5,  287,  and  1.269  rag/kg/day  had 

a  systemic  NOEL  of  287  mg/kg/day 
based  upon  Fl  (first  mating)  females 
with  a  lower  body  weight  gain  during 
the  final  week  of  gestation  and  a  similar 
pattem  in  the  FO  females  during  the 
same  period  of  gestation  at  1,269  mg/kg/ 
day  (HDT).  The  reproductive  NOEL  was 
287  mg/kg/day  based  on  a  minimal 
reduction  of  litter  size  at  birth  and  in 
pup  weights  at  postpartum  days  14 
through  21  in  the  F2a  high-dose  group 
at  1,269  mg/kg/day  (HDT). 

8.  A  mutagenic  test  with  Salmonella 
typhimurium  did  not  show 
mutagenicity  in  four  test  strains 
(TA97A.  TA98,  TAIOO.  and  TA1535) 
with  or  without  metabolic  activation;  in 
vitro  chromosomal  aberration  test  in 
cultured  human  lymphocytes  indicated 
negative  response  at  the  concentrations 
of  40  to  470  ug/mL;  an  unscheduled 
DNA  damage  assay  at  the  concentrations 
of  0.04  to  470  Ug/mL  was  negative;  in 
vitro  gene  mutation  assay  in  Chinese 
hamster  ovary  cells  was  nonmutagenic 
at  the  concentrations  of  4  to  465  ug/mL 
with  or  without  metabolic  activation; 
and  a  micronucleus  assay  in  mouse 
bone  marrow  had  negative  responses  at 
the  dose  levels  of  500  to  5,000  mg/kg. 

The  reference  dose  (RFD).  based  on  a 
1  year  dog  feeding  study  (NOEL  of  125 
mg/kg  bwt/day)  and  using  a  hundred 
fold  safety  factor,  is  calculated  to  be 
1.25  mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
for  the  existing  tolerances  is  0.000034 
mg/kg/day  and  utilizes  0.003%  of  the 
RFD.  The  ciurent  action  will  increase 
the  TMRC  by  0.000024  mg/kg/day. 
These  tolerances  and  previously 
estabhshed  tolerances  will  utilize  a  total 
of  0.005%  of  the  RFD  for  the  overall 
U.S.  population.  For  U.S.  subgroup 
populations  nonnursing  infants  and 
children  1  to  6,  the  current  action  and 
previously  established  tolerances  utilize 
0.011%  of  the  RFD.  assuming  that 
residue  levels  are  at  the  estabhshed 
tolerances  and  100%  of  the  crop  is 
treated. 

No  desirable  data  are  lacking.  The 
pesticide  is  useful  for  the  piupose  for 
which  the  tolerance  is  sought.  Adequate 
analytical  methodology  (liquid 
chromatography  with  ultraviolet 


detection)  is  available  for  enforcement 
purposes.  The  method  is  not  yet 
published  in  the  Pesticide  Anahlical 
Manual  (PAM),  but  can  be  obtained  as 
follows:  by  mail:  Calvin  Furlow,  Public 
Information  Branch,  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2,  Rm  11 30 A. 
1921  Jefferson  Davis  Hwv..  Arlington, 
VA.  (703-305-5937). 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  No  secondary  residues  are 
expected  to  occur  in  poultry,  meat,  meat 
byproducts,  or  eggs  based  on  the 
proposed  use  on  sweet  com,  since  sweet 
com  is  not  fed  to  poultry.  No  secondary' 
residues  are  expected  to  occur  in  milk 
and  the  meat,  and  meat  byproducts  of 
cattle,  goats,  ho^s.  horses  and  sheep. 

Based  on  the  mformation  cited  aoove. 
the  Agency  has  determined  that  the 
establishment  of  the  tolerances  by 
amending  40  CFR  part  180  will  protect 
the  public  health:  therefore,  the 
tolerances  are  established  as  set  forth 
below.  Any  person  adversely  affected  by 
this  regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above,  40  CFR  178.20.  A  copy  of 
the  objections  and/or  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  in  40 
CFR  180.33  (i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  factual  issue(s)  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  each  such  issue,  and  a  summary  of 
any  evidence  relied  upon  by  the 
objector  (40  CFR  178.27).  a' request  for 
a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  !PP 
4F4405/R22061  (including  objections 
and  hearing  requests  submitted 
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elflctronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pubUc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Opraations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  «2, 
1921  Jefferson  Davis  Highway, 
ArUn^on.  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  docket 
control  number  [PP  4F4405/R2206]  may 
be  submitted  to  the  Hearing  Qerk 
(1900).  Environmental  Protection 
Agency,  Rm.  3708, 401  M  St.,  SW.. 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Qerk  can  be  sent  directly  to  EPA  at: 
opp-docketOepamail.epa.gov  A  copy  of 
electronic  objections  and  bearing 
requests  filed  with  the  Hearing  Clerk 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  ior  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

.Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  r^^ulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  restilt  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
pubhc  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities 
(also  refnred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement. 


grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligation  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursiiant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164.  21  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  20, 1996. 
Stephen  L.  Johnaon, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  section  180.454  by  amending  the 
table  therein  by  adding  and 
alphabetically  inserting  new  entries  for 
com,  sweet  (kernels  plus  cobs  with 
husks  removed);  com,  sweet,  fodder 
(stover);  and  com,  sweet,  forage;  to  read 
as  follows: 

§180.454    NicosuHuron,  [3- 
pyrldinecartMxamlde,  2-((((4.6- 
dimettioxypyrtmldin-2- 
yl)amlnocart)onyl)amlnosulfonyl>-N,N- 
dlnwthyl];  tolerances  for  residues. 


ConvnodKy 


Parts  per  milion 


Commodity 


Parts  per  miHion 


com  sweet,  fodder 

(stover)  

com,  sweet,  forage 


0.1 
0.1 


com.  sweet 
(kemals  plus 
cot36  with  husks 
removed)  


0.1 


[FR  Doc.  96-4399  Filed  2-28-96;  8:45  am] 
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40  CFR  Parts  180  and  186 

[PP  3F4ie9  and  FAP  3H5655m2200;  FRL- 
49M-Z] 

RtN  2070-^078 

Imidacloprld;  Pesticide  TolerancM 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing 
permanent  tolerances  for  residues  of  the 
insecticide  (l-((6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine)  (also  known  as 
imidacloprid)  and  it  metabolites  in  or 
on  cottonseed  and  cotton  gin 
byproducts,  revoking  the  existing  feed 
additive  tolerance  for  imidacloprid  on 
cotton  meal,  and  establishing  a 
maximum  residue  limit  for  imidacloprid 
on  cottonseed  meal.  Bayer  Corporation 
(formerly  Miles,  Inc.)  submitted 
petitions  pursuant  to  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA) 
requesting  these  regulations  to  establish 
certain  maximtmi  permissible  levels  for 
residues  of  the  insecticide. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  Febmary  15, 1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  3F4169 
and  FAP  3H5655/R2200,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  PubHc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington  ,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 


Pittsburgh,  PA  15251.  An  electronic 
copy  of  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  may  be 
submitted  to  OPP  by  sending  electronic 
mail  (e-mail)  to:opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  vfill  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [PP  3F4169  and  FAP 
3H5655/R2200.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Copies  of 
electronic  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  E>ennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703)-305- 
6386;  email: 

edwards.dennis@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  6, 1995. 
(60  FR  62366).  EPA  issued  a  proposed 
rule  pursuant  to  petitions  from  Bayer 
Corporation  (formerly  Miles.  Inc.)  to 
section  408  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(e).  EPA  proposed  permanent 
tolerances  for  residues  of  the  insecticide 
(1  -  [  (6-chloro-3-pyridiny  l)methy  1  ] -N- 
nitro-2-imidazolidinimine  (also  known 
as  imidacloprid]  and  its  metabolites  in 
or  on  cottonseed  and  cotton  gin 
byproduct,  to  revoke  the  existing  feed 
additive  tolerance  for  imidacloprid  on 
cotton  meal,  and  to  establish  a 
maximum  residue  limit  for  imidacloprid 
on  cottonseed. 

There  were  no  comments  or  request 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
mle. 

This  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency  has 
determined  that  the  tolerances 
established  by  amending  40  CFR  part 
180  would  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 


Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  bearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed.  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested- (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
3F4169  and  FAP  3H5655/R22001 
(including  any  objections  and  hearing 
requests  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  (PP  3F4169  and  FAP 
3H5655/R2200),  may  be  submitted  to 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St., 
SW..  Washington.  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 


A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
mlemaking.  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EP-^  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory- 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB))  Under 
section  3(0,  the  order  defines 
"significant"  as  tfiose  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities  (also  knovs-n  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees. 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President  s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.94  Stat.  1164.  5  US.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 
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following  feed  resulting  from 
application  of  the  insecticide  to  cotton: 


Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Feed 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping     , 
rwjuirements. 

Dated:  February  15, 1996. 

Sta|dwn  L.  JohnaiHi, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  parts  180  and  186 
are  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Anthority:  21  U.S.C.  346a  and  371. 

b.  Li  §  180.472,  by  amending  the  table 
in  paragraph  (a)  by  adding  and 
alphabetiodly  inserting  the  following 
new  entries  and  by  removing  and 
reserving  paragraph  (b).  to  read  as 
follows: 

f  18a472  H(*^hloro-3i>yrtdinyt)iiwthyq-N- 
nitro-2-lmidazoildinlmliw;  tolerancM  for 


I 


Feed 


Parts  per 
million 


(a)* 


Commodty 


Parts  per 
million 


Cotton,  gin  byproducts |  4.0 

Cottonseed 6.0 


(b)  [Reserved] 


PART  186-PESnCIDES  IN  ANIMAL 
FEED 

2.  In  part  186:  I 

a.  By  revising  the  heading  of  part  186 
to  read  as  set  forth  above. 

b.  The  authority  citation  for  part  186 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C  342.  348.  and  701. 

c.  In  §  186.900,  by  revising  paragraph 
(b),  to  read  as  follows: 

}186J00    1-{(8-Ctiioro-3-pyrt<Anyqfnethyl]- 
N-nltro-2-lmldazoHnimlne;  tolersncM  for 


(b)(1)  A  maximum  residue  level 
regulation  is  established  for  residues  of 
the  insecticide  l-[(6-choro-3- 
pryidinyl)methyl]-iV-mtro-2- 
imidazohdinimine  in  or  on  the 


Cottonseed  meal 


8.0 


(2)  The  regulation  in  paragraph  (b)(1) 
of  this  section  reflects  the  maximiun 
level  of  residues  in  cottonseed  meal 
consistent  with  use  of  l-((6-chloro-3- 
pyridinyl)  methyll-N-nitro-2- 
imidazolidinimine  on  cotton  in 
conformity  with  §  180.472  of  this 
chapter  and  with  the  use  of  good 
manufactiuing  practices. 
***** 

(FR  Doc.  96-4392  Filed  2-28-96;  8:45  am) 
BILUNQ  CODE  S5««-60-F 


40  CFR  Part  271 
[FRL-5423-2] 

Washington;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Washington  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Washington's 
appUcation  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Washington's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Washington's  hazardous 
waste  program  revisions.  Washington's 
appUcation  for  program  revision  is 
available  for  pubUc  review  and 
comment. 

DATES:  Final  authorization  for  the  State 
of  Washington  shall  be  effective  April 
29, 1996.  imless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  inunediate  final  rule.  All  comments 
on  the  State  of  Washington's  program 
revision  application  must  be  received  by 
the  close  of  business  April  1, 1996. 
ADDRESSES:  Copies  of  the  State  of 
Washington's  program  revision 
application  are  available  diuing  normal 
business  hours  at  the  following 
addresses  for  inspection  and  copying: 
U.S.  Environmental  Protection  Agency, 
Region  10,  Library,  1200  Sixth  Avenue, 
Seattle  WA  98101,  contact:  (206)  553- 


UMI 


1259;  Washington  Department  of 
Ecology,  300  Desmond  Drive.  Lacey  WA 
98503,  contact:  Patricia  Hervieux,  (360) 
407-6756;  Washington  Department  of 
Ecology,  Eastern  Region,  N.  4601 
Monroe.  Suite  100.  Spokane  WA  99205. 
contact:  Jim  Mahn.  (509)  456-2725. 
Written  comments  should  be  sent  to 
Patricia  Spriijger,  U.  S.  Environmental 
Protection  Agency,  Region  10,  HW-105. 
1200  Sixth  Avenue,  Seattle  WA  98101, 
Phone  (206)  553-2858. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Springer,  U.  S.  Environmental 
Protection  Agency,  Region  10,  HW-105, 
1200  Sixth  Avenue,  Seattle  WA  98101, 
Phone  (206)  553-2858. 

SUPPLEMENTARY  INFORMATION: 
Background 

States  with  final  authorization  imder 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  SoUd  Waste  Amendments  of  1984 
(Pubhc  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  tmder  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  imder  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  federal  or 
state  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  state  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  124. 
260-266.  268,  270  and  279. 

State  of  Washington 

The  State  of  Washington  initially 
received  final  authorization  on  January 
31. 1986.  Washington  also  received 
authorization  for  revisions  to  its 
program  on  November  23. 1987  (52  FR 
35556.  9/22/87),  October  16, 1990  (55 
FR  33695,  8/17/90),  and  November  4. 
1994  (59  FR  55322, 11/4/94).  On 
November  9, 1995,  Washington 
submitted  a  program  revision 
application  for  additional  program 
approvals.  Today,  Washington  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 


EPA  has  reviewed  Washington's 
appUcation,  and  has  made  an  immediate 
final  decision  that  the  State's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Washington's 
hazardous  waste  program.  The  pubUc 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until  (insert 
date  at  least  30  calendar  days  after  date 
of  pubUcation  in  Federal  Register). 
Copies  of  the  State  of  Washington's 
appUcation  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  the  State  of  Washington's 
program  revision  shall  become  effective 
in  60  days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

The  State  of  Washington  has 
requested  authorization  for  the 
following  federal  rules: 
Non-HSWA  Rules: 
Hazardous  Waste  Storage  and 
Treatment  Tauik  Systems,  51  FR 
25422,  7/14/86  (CL  28); 
Listing  of  Commercial  Chemical 
Products  and  Appendix  VIH 
Constituents — Correction,  51  FR 
28296,  8/6/86  (CL  29); 
Revised  Manual  SW-646,  52  FR  8072, 

3/16/87  (CL  35); 
Hazardous  Waste  Tank  Systems — 
Correction.  51  FR  29430,  8/15/86 
(CL  28); 
Closure/Post-Closure  Care  for  Interim 
Status  Surface  Impoundments,  52 
FR  8704.  3/19/87  (CL  36); 
Definition  of  Solid  Waste — Technical 
Correction,  52  FR  21306,  6/5/87  (CL 
37); 
HW  Constituents  for  Ground  Water 
Monitoring  (Phase  I),  52  FR  25942, 
7/9/87  (CL  40); 
Listing  of  Hazardous  Waste — 
Container/Inner  Liner  Correction, 
52  FR  26012,  7/10/87  (CL  41); 
Liability  Requirements  for  HW 
Facilities— Corporate  Guarantee,  52 
FR  44314,  11/18/87  (CL  43); 
Miscellaneous  Units,  52  FR  46946, 

12/10/87  (CL  45); 
Technical  Correction — Listing  of 
Hazardous  Waste,  53  FR  13382,  4/ 
22/88  (CL  46); 


Treatability  Studies  Sample 
Exemption,  53  FR  27290,  7/19/88 
(CL  49); 

Storage  and  Treatment  Tank  Systems, 
53  FR  34079,  9/2/88  (CL  52); 

Listing  of  Primary  Metal  Smelter 
Wastes— Spent  Pot  Liner,  53  FR 
35412,  9/13/88  (CL  53); 

Permit  Modifications  for  HW 
Management  Facilities,  53  FR 
37912,  9/28/88  and  53  FR  41649. 
10/24/88  (CL  54); 

Statistical  Methods  forEvaluating 
Ground  Water  Monitoring  Data,  53 
FR  39720,  10/11/88  (CL  55); 

Hazardous  Waste  Miscellaneous 
Units,  54  FR  615,  1/9/89  (CL  59); 

Incinerator  Permits,  54  FR  4286, 1/30/ 
89  (CL  60); 

Changes  to  Interim  Status  Facilities  & 
Modifications  to  HW  Management 
Permits;  Procedures  for  Post- 
Closure  Permitting,  54  FR  9596,  3/ 
7/89  (CL  61). 
HSWA  Rules: 

Dioxin  Waste  Listings.  50  FR  1978.  1/ 
14/85  (CL  14); 

Paint  Fiher  Test,  50  FR  18370,  4/30/ 

85  (CL  16); 

Research  and  Development  Permits, 

50  FR  28702,  7/15/85  (CL  17Q); 
Used  Oil  and  HW  Burned  as  Fuels.  50 

FR  49164,  11/29/85  and  52  FR 

11819,4/13/87  (CL  19); 
Small  Quantity  Generator 

Requirements,  51  FR  10146.  3/24/ 

86  (CL  23); 
Codification  Rule,  Technical 

Correction,  51  FR  19176,  5/28/86 

(CL  25); 
Listing  of  EBDC,  51  FR  37725.  10/24/ 

86  (CL  33): 
Toxicity  Characteristic  Revisions,  55 

FR  11798.  3/29/90  and  55  FR 

26986,  6/29/90  (CL  74). 

The  CL  numbers  reference  regulation- 
specific  checklists  in  the  application 
which  identify  the  specific  federal 
regulation  citation  and  the  state 
regulation  analog. 

Some  portions  of  Washington's 
revised  program  are  broader  in  scope 
than  the  federal  program,  and  thus  are 
not  federally  enforceable.  This  action 
does  not  authorize  the  identified 
broader  in  scope  provisions.  Some 
portions  of  Washington's  revised 
program  are  more  stringent  than  the 
federal  program.  This  action  makes 
-these  more  stringent  provisions  a  part  of 
the  federally  authorized  RCRA  program. 
Both  the  broader  in  scope  and  more 
stringent  provisions  are  identified  in  the 
Checklists  and  disc\issed  in  the 
Attorney  General's  Statement 
accompanying  the  appUcation. 


Indian  Lands 

Washington  is  not  seeking 
authorization  to  operate  on  Indian 
lands. 

Decision 

I  conclude  that  the  State  of 
Washington's  program  revision 
application  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly.  Washington  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Washington  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  The  State  of 
Washington  also  has  priman.' 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  Section  3007  of 
RCRA.  42  U.S.C.  6927,  and  to  take 
enforcement  actions  under  Sections 
3008.  3013  and  7003  of  RCRA.  42  U.S  C. 
6928.6934. and  6973. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibilify  Act 

Pursuant  to  the  provisions  of  4  I  •  S  C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  the  Stale  of 
Washington's  program,  thereby 
eliminating  duplicatue  requirements  for 
handlers  of  hazardous  waste  in  the 
State.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulafon.' 
flexibility  analysis. 

Authority 

This  notice  is  issued  under  the 
authority  of  .Sections  20G2(a).  300b  and 
7004(b)  nf  the  Solid  Waste  Disposal  .^c1 
as  amended  42  U.S  C,  69121a).  6926. 
6974(b). 

Dated'  Februan,  8,  199fi 
Chuck  Clarke, 
Fegional  Administrator 
|FR  Doc.  96-3718  Filed  2-28-96:  8  45  am) 

BILUNC  CODE  6S60-60-P 
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FEDERAL  COMMUNICATIONS 


47CFRPart61 

ICC  Dedwt  No.  96-155;  DA  96-eq 

Ton  Free  Service  Acceee  Codee 

AQENCY:  Federal  Commimications 

Conunission. 

ACTION:  Final  rule.  I 

SUMMARY:  The  Report  and  Order 
resolves  certain  issues  essential  to  the 
industry  opening  the  888  toll  free 
service  access  code  ("SAC")  on  March 
1, 1996.  The  Report  and  Order  adopted 
by  the  Conunon  Carrier  Bureau  of  Uie 
FGC,  identifies  which  numbers  in  the 
888  Service  Access  Code  ("SAC")  will 
become  generally  available  for 
resCTvation  on  February  10, 1996  and 
establishes  limits  on  how  many  888  and 
800  numbers  each  Responsible 
Organization  ("RespOrg")  may  reserve 
so  as  to  not  overload  the  system  and 
interrupt  the  reservation  process.  For 
tariffing  purposes,  the  Report  and  Order 
concludes  that  toll  free  service  using  the 
888  SAC  is  functionally  equivalent  to 
toll  free  service  that  uses  the  800  SAC. 
The  introduction  of  the  888  SAC  for  toll 
free  calling  is  determined  to  be  an 
expansion  of  the  universe  of  toll  free 
numbers  brought  cm  by  an  increase  in 
the  demand  for  toll  fne  services  and  is 
considered  to  be  similar  to  an  increase 
in  network  capacity.  Local  exchange 
carriers  ("LECs")  are,  therefore,  not 
allowed  to  treat  the  costs  and 
investments  associated  with  the 
introduction  of  the  888  SAC 
exogenously  under  price  caps. 
ffFECnVE  DATE:  January  25, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ireiie  Flannery,  (202)  418-2373;  Mary 
DeLuca  (202)  418-2344;  Bradley  S. 
Wimmer  (202)  418-2351  Network 
Services  Division,  Common  Biueau. 
SUPPI^MENTARY  INFORMATION:  This 
document  summarizes  the  Bureau's 
Report  and  Order  In  the  Matter  of  Toll 
Free  Service  Access  Codes  (CC  Docket 
95-155,  adopted  January  24, 1996,  and 
released  January  25, 1996,  DA  96-69). 
The  file  is  available  for  inspection  and 
copying  during  the  weekday  hours  of 
9:00  a.m.  to  4:30  p.m.  in  the 
Coimnission's  Reference  Center,  room 
239. 1919  M  Street,  N.W.,  Washington, 
D.C.,  or  copies  may  be  purchased  from 
the  Commission's  duplicating 
contractor,  ITS,  Inc.,  2100  M  Street, 
N.W.,  Suite  140,  Washington,  D.C. 
20037,  phone  (202)  857-3800. 

Paperwork  Reduction  Act 

The  Report  and  Order  contains  no 
requests  for  data  and,  therefore,  does  not 


require  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995. 

Analysis  of  Proceeding 

Backgmund 

In  October  1995,  the  Commission 
initiated  a  rulemaking  proceeding  to 
ensure  that  in  the  future,  toll  free 
numbers  are  allocated  on  a  fair, 
equitable  and  orderly  basis.  Generally, 
the  Notice  sought  comment  on 
proposals  to:  (1)  promote  the  efficient 
use  of  toll  free  numbers;  (2)  foster  the 
fair  and  equitable  reservation  and 
distribution  of  toll  free  niunbers;  (3) 
smootli  the  transition  period  preceding 
introduction  of  a  new  toll  free  code;  (4) 
guard  against  warehousing  of  toll  free 
numbers;  and  (5)  determine  how  toll 
free  vanity  numbers  should  be  treated. 
(CC  Docket  No.  95-155,  FCC  95-419.  60 
FR  53157,  October  12, 1995)  That  Notice 
was  issued  in  response  to  industry 
reports  that  the  existing  pool  of  toll  free 
numbers  were  being  consumed  at  a  rate 
that  would  exhaust  the  supply  of  toll 
free  nimibers  in  the  800  Service  Access 
Code  ("SAC")  before  the  888  SAC 
would  be  deployed.  On  January  24, 
1996,  the  Commission  released  an  Order 
(CC  Docket  No.  95-155,  adopted  January 
23, 1996,  FCC  96-18)  that  delegated  to 
the  Chief  of  the  Common  Carrier  Bureau 
("Bureau")  the  authority  to  resolve  the 
issues  essential  to  the  industry  opening 
the  888  toll  free  service  access  code 
("SAC")  on  schedule.  Toll  free  service 
using  the  888  SAC  is  currently 
scheduled  to  begin  on  March  1, 1996. 

Summary 

1 .  The  Report  and  Order  resolves 
those  issues  essential  to  opening  the  888 
SAC  for  toll  free  calling  according  to 
schedule.  Specifically,  the  Report  and 
Order  defers  the  issue  of  what 
permanent  protection,  if  any,  those 
subscribers  with  a  commercial  interest 
in  preventing  their  800  number  from 
being  replicated  in  the  888  code  will  be 
afforded  to  the  Commission;  concludes 
that  RespOrgs  should  determine  which 
toll  free  subscribers  using  the  800  SAC 
will  have  their  800  numbers  protected 
from  rephcation  in  the  888  code  during 
the  initial  reservation  of  888  niunbers; 
sets  the  date  for  which  initial 
reservation  of  888  numbers  will  begin; 
sets  limitations  on  the  number  of 
numbers  that  RespOrgs  will  be  allowed 
to  reserve  for  both  800  and  888 
numbers;  and  concludes  that  the  costs 
incurred  by  LECs  regulated  imder  price 
caps  to  upgrade  the  800  database  will 
not  be  treated  as  exogenous. 

2.  In  this  Order,  the  Bureau  agrees 
with  the  SMS/800  Number 


Administration  Committee  ("SNAC") 
that  RespOrgs  should  poll  their  800 
subscribers  to  determine  which 
nimibers  subscribers  may  want 
replicated  in  888.  We  expeCl  that 
RespOrgs  will  continue  this  polling 
process  until  February  1, 1996.  We 
direct  Database  Management  Services, 
hic.  ("DSMI")  to  set  aside  those  888 
ntunbers  identified  by  the  RespOrgs  by 
placing  these  "vanity  niunbers"  in 
"unavailable"  status  until  we  resolve 
whether  these  numbers  should  be 
afforded  any  special  right  or  protection 
on  a  permanent  basis.  We  also  conclude 
that  the  entire  "888-555"  NXX  should 
be  designated  as  "imavailable"  until  the 
Commission  resolves  those  issues  that 
will  permit  competitive  toll  bee 
directory  assistance  services. 

3.  The  Biueau  concludes  that  first 
come,  first  served  remains  the  most 
equitable,  easily  administered,  and  least 
expensive  means  of  allocating  toll  free 
numbers.  The  Order  sets  February  10, 
1996  as  the  date  for  which  reservation 
of  888  toll  bee  niunbers  will  begin.  The 
888  numbers  will  be  rationed  b^ed  on 
a  version  of  the  800  number 
conservation  plan  initiated  to  delay  the 
complete  exhaust  of  toll  free  numbers  in 
the  800  SAC  until  after  the  888  SAC  is 
in  use  for  toU  bee  calling.  The  Bureau 
implements  a  conservation  plan  in  order 
to  avoid  a  system  overload  that  would 
temporarily  interrupt  the  reservation 
process.  According  to  the  Bureau's 
conservation  plan,  up  to  120,000  888 
numbers  per  week  may  be  reserved.  The 
Bureau  does  not,  however,  at  this  time 
discontinue  the  conservation  of  800 
numbers  but,  instead,  increases  the  size 
of  the  allocation  frt>m  29,000  numbers  a 
week  to  73,000  numbers  a  week  for  a 
three  week  period  and  then  returns  to 
the  29,000  numbers  a  week  allocation 
plan. 

4.  For  tariffing  purposes,  the  Bureau 
concludes  that  toll  free  service  using  the 
888  SAC  is  functionally  equivalent  to 
toll  free  service  that  uses  the  800  code. 
Moreover,  the  Bureau  concludes  that  the 
addition  of  888  numbers  to  the  universe 
of  toll  free  numbers  is  comi>arable  to  an 
increase  in  network  capacity  and, 
therefore,  will  not  allow  the  costs 
attributable  to  the  implementation  of 
888  to  be  treated  as  exogenous  by 
carriers  regulated  under  price  caps. 

Ordering  Clauses 

Accordingly,  IT  IS  ORDERED  that, 
pursuant  to  authority  contained  in 
Sections  1,  4,  5,  and  201-205  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151, 154, 155, 
and  201-205,  Section  0.201(d)  of  the 
Commission's  rules,  47  C.F.R 


§  0.201(d),  this  Report  and  Order  is 
hereby  ADOPTED. 

IT  IS  FURTHER  ORDERED  that, 
pursuant  to  5  U.S.C.  §  554(d)  and  47 
C.F.R.  §  1.103(a),  this  Report  and  Order 
shall  take  effect  upon  adoption. 

List  of  Subjects  in  47  CFR  Part  61 

Communication  common  carriers. 

Federal  Communications  Commission. 

John  S.  Morabito, 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

(FR  Doc.  96-4632  Filed  2-28-96;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  95-85;  RM-8518] 

Radio  Broadcasting  Services; 
Copeland,  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published  Friday, 
January  26,  1996  (61  FR  02453). 
EFFECTIVE  DATE:  February  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chappelle,  Publications  Branch, 
(202)  418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  of  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in  the 
window  period  and  closing  date. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  26, 1996  of  the  final  regulations, 
which  were  subject  of  FR  Doc.  96-1420 
is  Corrected  as  follows: 

On  page  02453,  in  the  second  column. 
In  the  DATES  section,  the  window  period 
closing  date  for  filing  applications 
should  be  April  4, 1996  in  heu  of  March 
19,  1996. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-4631  Filed  2-28-96;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  95^3;  RM-8560] 

Radio  Broadcasting  Services;  Grand 
Junction,  CO 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published  Friday. 
January  26. 1996  (61  FR  02453). 
EFFECTIVE  DATE:  February  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chappelle,  Publications  Branch, 
(202)  418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  of  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in  the 
window  period  and  closing  date. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  26, 1996  of  the  final  regulations, 
which  were  the  subject  of  FR  Doc.  96- 
1422  is  corrected  as  follows: 

On  page  02453,  in  the  third  column, 
in  the  DATES  section,  the  window  period 
closing  date  for  filing  applications 
should  be  April  4,  1996  in  lieu  of  March 
19,  1996. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-i630  Filed  2-28-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202,  204,  209.  213,  215, 
216.  217,  223,  225,  228.  232, 235,  236, 
242. 246, 252. 253,  and  Appendix  G  to 
Chapter  2 

[Defense  Acquisition  Circular  (DAG)  91-10] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Miscellaneous 
Amendments 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rules. 

SUMMARY:  Defense  Acquisition  Circular 
(DAC)  91-10  amends  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  revise,  finalize, 
OT  add  language  on  undefinitized 
contract  actions;  warranties;  institutions 
of  higher  education;  should  cost 
reviews;  construction  and  architect - 
engineer  contracts;  sensitive 
conventional  arms,  ammunition,  and 
explosives;  international  trade 
agreements;  foreign  offset  agreements; 
tank  and  automotive  forging  items; 
progress  payment  rates;  research  and 
development  contracting;  contract 
administration;  and  foreign  military 
sales. 
EFFECTIVE  DATE:  February  29,  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Susan  Buckmaster, 
OUSD(A&T)DP(DAR).  IMD  3D139,  3062 
Defense  Pentagon.  Washington.  DC 
20301-3062.  Telephone  (703)  602-0131. 
Telefax  (703)  602-0350. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  Defense  Acquisition  Circular 
(DAC)  91-10  includes  17  rules  and 
miscellaneous  editorial  amendments. 
Three  of  the  rules  in  the  DAC  (Items  Vll, 
X,  and  XVII)  were  published  previouslv 
in  the  Federal  Register  (61  FR  1 30, 
January  3. 1996;  61  FR  3600.  February 
1.  1996;  and  February  26.  1996: 
respectively)  and  thus  are  not  included 
as  part  of  this  rulemaking  notice.  These 
three  rules  are  being  published  in  the 
DAC  to  conform  the  loose-leaf  edition  of 
DFARS  to  the  previously  published 
revisions. 

B.  Regulatory  Flexibility  Act 

DAC  91-10.  Items  I\\  XII.  XIII.  XIV.  X\'. 
and  XVI 

The  Regulatory  Flexibility  Act  does 
not  apply  because  these  rules  are  not 
significant  revisions  within  the  meaning 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  However,  comments 
from  small  entities  will  be  considered  m 
accordance  with  Section  610  of  the  Act. 
Please  cite  the  appUcable  DFARS  case 
number  in  correspondence. 

DAC  91-10.  Items  I.  III.  V.  VIII.  IX.  and 
XI 

DoD  certifies  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  because: 

Item  I — The  rule  primarily  (1)  ptrlains 
to  internal  Government  considerations 
regarding  use  of  warranties;  ajid  (2) 
consolidates  and  standardizes  existing 
regulatory  requirements  pertaining  to 
undefinitized  contract  actions. 

Item  III — Contracts  awarded  to  small 
entities  normally  are  not  subject  to 
program  or  overhead  should-cost 
reviews. 

Item  V — The  nile  merely  provides  a 
standard  method  of  implementing 
security  requirements  which  already 
exist  under  DoD  5100  76-M 

Item  VIII — The  rule  retains  the  poUcy 
of  acquiring  tank  and  automotive 
forging  items  from  domestic  sources  to 
the  maximum  extent  practicable  The 
new  exception  only  applies  to  forging 
items  purchased  as  tank  and  automotive 
spare  parts,  when  the  end  use  of  the 
spare  parts  is  unknown. 

Item  IX — The  rule  merely  clarifies  the 
scope  of  offset  administrative  costs  that 
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contractors  may  recover  under  foreign 
military  sales  contracts.  Also,  most 
companies  involved  in  offset 
arrangements  are  not  small  businesses. 

Item  XI — The  reduction  in  the 
customary  progress  payment  rate  only 
applies  to  large  businesses.  While  the 
rule  also  precludes  the  use  of  flexible 
progress  payments  for  contracts 
resulting  from  solicitations  issued  on  or 
after  November  30, 1993,  this  change  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
customary  progress  payment  rates  for 
small  and  small  disadvantaged 
businesses  generally  are  more  favorable 
than  a  flexible  progress  payment  rate 
with  its  associated  terms  and 
conditions. 
DAC  91-W.  Items  11  and  VI 

The  Regulatory  Flexibility  Act 
applies.  A  final  regulatory  analysis  has 
been  performed  and  is  available  by 
writing  the  Defense  Acquisition 
Regulations  Council, 
OUSD(A&T)DP(DAR),  3062  Etefense 
Pentagon,  Washington,  DC  20301-3062 

C  Paperwork  Reduction  Act 

DAC  91-10,  Items  I,  II,  UI,  IV.  VI,  VIII. 
IX.  XI,  Xn.  Xm,  XIV,  XV.  and  XVI 

The  Paperwork  Reduction  Act  does 
not  apply  because  these  rules  do  not 
impose  any  information  collection 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501 
et  seq. 
DAC  91-10.  Item  V  \ 

The  Paperwork  Reduction  Act 
applies.  0MB  has  approved  the 
information  collection  requirement 
under  0MB  Control  Number  0704-0385. 
Michele  P.  Peterson, 
Executive  Editor,  Defense  Acquisition 
Begulations  Council. 

Defense  Acquisition  Circular  (DAC) 
91-10  amends  the  Defense  Federal 
Acquisition  Regulation  Supplement 
PFARS)  1991  edition.  The  amendments 
are  simunarized  as  follows: 

Item  I— Contract  Award  (DEARS  Case 
9S-D702) 

This  final  rule  (1)  amends  DFARS 
Parts  216  and  217  to  implement  Section 
1505  of  Pub.  L.  103-355  and  to  clarify 
guidance  on  undefinitized  contract 
actions  (UCAs);  (2)  amends  the  guidance 
on  warranties  at  246.770  to  implement 
Section  2402  of  Pub.  L.  103-355;  and  (3) 
adds  a  new  clause  on  definitization  of 
UCAs  at  252.217-7027.  The  new  clause 
is  similar  to,  and  will  be  used  instead 
of.  the  clause  as  FAR  52.216-25. 
Contract  Definitization,  which  was 
designed  for  use  in  letter  contracts  only. 


Item  II — Institutions  of  Higher 
Education  (DFARS  Case  94-D310) 

The  interim  rule  published  as  Item  IX 
of  DAC91-9  is  revised  and  finalized. 
The  rule  implements  Section  558  of  the 
Fiscal  Year  1995  Defense  Authorization 
Act  (Pub.  L.  103-337).  Section  558 
provides  that  no  funds  available  to  DoD 
may  be  provided  by  gremt  or  contract  to 
any  institution  of  higher  education  that 
has  a  policy  of  denying,  or  which 
effectively  prevents  the  Secretary  of 
Defense  fi^om  obtaining  for  military 
recruiting  purposes,  entry  to  campuses, 
access  to  students  on  campuses,  or 
access  to  directory  information 
pertaining  to  students.  The  final  rule 
differs  from  the  interim  rule  in  that  it 
makes  clarifying  revisions  at  209.470-1 
and  252.209-7005,  and  adds  language  at 
209.470-l(c)  to  state  that,  when  specific 
subordinate  elements  of  an  institution  of 
higher  education,  rather  than  the 
institution  as  a  whole,  have  a  prohibited 
policy  or  practice,  the  prohibition  on 
use  of  DoD  funds  applies  only  to  those 
subordinate  elements. 

Item  III — Overhead  Should  Cost 
Reviews  (DFARS  Case  92-DOlO 

This  final  rule  revises  DFARS  215.810 
to  specify  when  DoD  activities  should 
consider  performing  an  overhead  should 
cost  review  of  a  contractor  business 
unit.  This  DFARS  rule  supplements  the 
FAR  rule  published  as  Item  VIII  of 
Federal  Acquisition  Circular  90-37  on 
January  26, 1996.  Both  the  FAR  and  the 
DFARS  rules  become  effective  on  March 
26. 1996. 

Item  IV — Cost-Plus-Fixed-Fee  Contracts 
for  Military  Construction  (DFARS  Case 
95-D024) 

This  final  rule  adds  new  sections  at 
DFARS  216.306  and  232.703-70  and 
revises  236.271  to  expand  guidance  on 
statutory  restrictions  pertaining  to  the 
use  of  cost-plus-fixed-fee  contracts  for 
military  construction. 

Item  V — Safeguarding  Sensitive 
Conventional  Arms,  Ammunition,  and 
Explosives  (DFARS  Case  95-DOOl) 

This  final  rule  adds  a  new  subpart  at 
DFARS  223.72  and  a  new  contract 
clause  at  252.223-7007  to  provide 
guidance  on  physical  security 
requirements  for  contracts  involving 
sensitive  conventional  arms, 
ammunition,  and  explosives.  Section 
204.202  is  amended  to  specify 
additional  requirements  for  distribution 
of  contracts  containing  the  clause  at 
252.223-7007. 


Item  VI — Applicability  of  Trade 
Agreements  (DFARS  Case  95-D022) 

This  final  rule  amends  DFARS 
225.402  to  provide  that  the  value  of  an 
acquisition  for  pur])oses  of  determining 
the  applicability  of  both  the  North 
American  Free  Trade  Agreement  Act 
and  the  Trade  Agreements  Act  is  the 
total  value  of  all  end  products  subject  to 
the  acts. 

Item  VII— Uruguay  Round  (1996 
Agreement)  (DFARS  Case  95-D306) 

This  final  rule  was  issued  by 
Departmental  Letter  95-019,  effective 
January  1, 1996.  The  rule  amends 
DFARS  225.402  and  the  clause  at 
252.225-7007  to  implement  the  DoD- 
unique  requirements  of  the  renegotiated 
General  Agreement  on  Tariffs  and  Trade 
(GATT)  Government  Procurement 
Agieement  (1996  Code)  (Uruguay 
Round),  which  became  effective  January 
1, 1996.  This  agreement  is  implemented 
in  statute  by  the  Uruguay  Round 
Agreement  Act,  Pub.  L.  103-465,  which 
amends  the  Trade  Agreements  Act  of 
1979. 

Item  Vni — ^Tank  and  Automotive 
Forging  Items  (DFARS  Case  95-0003) 

This  final  rule  amends  DFARS 
Subpart  225.71  to  add  an  exception  to 
the  foreign  source  restrictions  on  the 
acquisition  of  forgings.  The  rule 
excludes  forging  purchases  as  tank  and 
automotive  spare  parts  from  foreign 
source  restrictions,  except  when  it  is 
known  that  the  parts  are  for  use  in  tanks 
only. 

Item  DC — Offset  Implementation  Costs 
(DFARS  Case  95-D019) 

This  final  rule  amends  DFARS 
225.7303-2  to  clarify  that,  under  a 
foreign  military  sales  contract,  a 
contractor  may  recover  costs  incurred  to 
implement  its  ofl^set  agreement  with  a 
foreign  government  or  international 
organization,  if  the  foreign  military  sale 
Letter  of  Offer  and  Acceptance  is 
financed  wholly  with  customer  cash  or 
repayable  foreign  military  finance 
credits. 

Item  X — ^Alternatives  to  Miller  Act 
Bonds  (DFARS  Case  95-D3D5) 

This  interim  rule  was  issued  by 
Departmental  Letter  96-001,  effective 
February  1, 1996.  The  rule  revises  the 
interim  rule  which  was  published  as 
Item  XXm  of  DAC  91-9  to  provide 
alternative  payment  protections  for 
construction  contracts  between  $25,000 
and  $100,000,  pending  implementation 
of  Section  4104(b)(2)  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Pub.  L.  103-355)  in  the  FAR.  This 
interim  rule  amends  the  guidance  at 


DFARS  228.171  to  require  the 
contracting  officer  to  specify  two  or 
more  alternative  payment  protections 
when  using  the  clause  at  252.228-7007, 
and  to  give  particular  consideration  to 
use  of  an  irrevocable  letter  of  credit  as 
one  of  the  specified  alternatives.  This 
rule  also  amends  the  clause  at  252.228- 
7007  to  exclude  payment  bonds  from 
the  payment  protections  imder  which 
the  contracting  officer  may  access  funds. 

Item  XI — Reduction  in  Progress 
Payment  Rates  (DFARS  Case  93-D30S) 

The  interim  rule  pubUshed  as  Item 
XXVII  of  DAC  91-6  is  revised  and 
finahzed.  The  rule  implements  Section 
8155  of  the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139). 
Section  8155  requires  DoD  to  reduce  the 
customary  progress  payment  rate  for 
large  business  concerns  fi-om  85  percent 
to  75  percent  for  contracts  resulting 
from  solicitations  issued  on  or  after 
November  11, 1993.  The  final  rule 
differs  from  the  interim  rule  in  that  it 
makes  an  editorial  change  in  the  table 
at  232.502-1-71,  and  amends  the  clause 
at  252.232-7004  to  state  that  the  75 
percent  customary  progress  payment 
rate  for  large  business  concerns  also 
applies  to  progress  payments  made 
under  undefinitized  contract  actions. 

Item  Xn — Streamlined  Research  and 
Development  (R&D)  Update  (DFARS 
Case  95-IX)36) 

This  final  rule  amends  DFARS 
Subpart  235.70  to  update  administrative 
information  pertaining  to  the 
streamlined  R&D  contracting  test 
program,  and  to  revise  the  list  of  clauses 
in  the  streamlined  R&D  contracting 
format  to  conform  to  FAR  and  DFARS 
revisions  which  occurred  since 
initiation  of  the  test  program. 

Item  xm — Performance  Evaluations  for 
Construction  and  Architect-Engineer 
Contracts  (DFARS  Case  95-0034) 

This  final  rule  amends  DFARS 
236.201  and  236.604  to  prescribe  use  of 
DD  Forms  2626  and  2631  in  Ueu  of 
Standard  Forms  1420  and  1421, 
respectively.  The  forms  are  used  to 
docimient  contractor  performance  under 
construction  and  architect-engineer 
contracts.  Copies  of  DD  Forms  2626  and 
2631  are  added  to  Subpart  253.3. 

Item  XIV— Magnitude  of  Construction 
Projects  (DFARS  Case  95-0031) 

This  final  rule  adds  a  new  section  at 
DFARS  236.204  to  provide  additional 
price  ranges  for  identifying  the 
magnitude  of  construction  projects  in 
advance  notices  and  solicitations. 


Item  XV— Flexible  Contract 
Administration  Services  (DFARS  Case 
95-0030) 

This  final  rule  amends  DFARS 
242.203  to  expand  the  conditions  under 
which  the  Defense  Contract 
Management  Command  may  perform 
contract  administration  services  on  a 
military  installation. 

Item  XVI — Military  Assistance  Program 
Address  (MAP AD)  Codes  (DFARS  Case 
95-0032) 

This  final  rule  amends  DFARS  253./ 
213-70  to  clarify  instructions  for 
inclusion  of  foreign  military  sale 
shipment  information  in  Block  14  of  DD 
Form  1155. 

Item  XVII— Allowability  of  Costs 
(DFARS  Case  95-0309) 

This  interim  rule  was  issued  by 
Departmental  Letter  96-002,  effective 
February  26,  1996.  The  mle  adds 
language  at  DFARS  231.205-6  to 
implememt  Section  8122  of  the  Fiscal 
Year  1996  Defense  Appropriations  Act 
(Pub.  L.  104-61).  Section  8122  prohibits 
DoD  from  using  fiscal  year  1996  funds 
to  reimburse  a  contractor  for  costs  paid 
by  the  contractor  to  an  employee  for  a 
bonus  or  other  payment  in  excess  of  the 
normal  salary  paid  to  the  employee, 
when  such  payment  is  part  of 
restructuring  costs  associated  with  a 
business  combination. 

Item  XVm— Small  Disadvantaged 
Business  Utilization  Program 
(Information  Item) 

On  October  23, 1995,  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  suspended  those  sections  of 
the  DFARS  which  prescribe  set-aside  of 
acquisitions  for  small  disadvantaged 
businesses.  This  suspension  takes 
account  of  the  Supreme  Court's  decision 
in  Adarand  Constructors.  Inc.  v.  Pena, 
63  U.S.L.W.  4523  (U.S.  June  12,  1995), 
while  an  interagency  Government-wide 
review  of  affirmative  action  programs  is 
conducted.  The  suspended  DFARS 
sections  are  219.501(S-70),  219.502-2- 
70,  219.502-4,  219.504(b)(i),  219.506, 
219.508(e).  219.508-70,  and  252.219- 
7002.  Although  these  sections,  and 
references  thereto,  still  appear  in  the 
DFARS  text,  use  of  these  sections  is  ^ 
suspended  until  further  notice. 

Item  XIX — Editorial  Revisions 

(a)  DFARS  202.101  and  Appendix  G 
are  amended  to  update  activity  names 
and  addresses. 

(b)  DFARS  Part  213  is  amended  to 
update  statutory  references  and  to 
conform  to  revisions  to  FAR  Part  13 
published  in  Federal  Acquisition 
Qrcular  90-29. 


(c)  DFARS  228.106-4.  228.106-4-70. 
228.106-6.  and  252.228-7006  are 
deleted.  The  guidance  in  these  sections 
has  been  superseded  by  the  guidance  in 
FAR  28.106-4(b),  28.l66-6(d).  and 
52.228-12,  pubUshed  in  Federal 
Acquisition  Circular  90-32. 

(d)  DFARS  Part  253  is  amended  to 
update  DD  Forms  375.  375c.  428.  1659. 
2222.  2222-2.  and  2604.  (This 
amendment  is  being  made  only  in  the 
loose-leaf  edition  of  the  DFARS.) 

Interim  Rules  Adopted  as  Final  With 
Changes 

PARTS  209  AND  252— {AMENDED] 

The  interim  rule  published  at  60  FR 
13073  on  March  10. 1995.  and  amended 
at  60  FR  61593  and  61600  on  November 
30.  1995,  is  adopted  as  final  with  a 
revision  at  section  209.470-1  and 
amendments  at  section  252.209-7005. 

PARTS  232  AND  252— {AMENDED] 

The  interim  rule  pubUshed  at  58  FR 
62045  on  November  24.  1993.  and 
corrected  at  58  FR  64363  on  December 
6,  1993.  is  adopted  as  final  with 
amendments  at  section  252.232-7004. 

List  of  Subjects  in  48  CFR  Parts  202. 
204,  209,  213.  215.  216.  217,  223,  225, 
228. 232, 235. 236, 242,  246,  252,  253, 
and  Appendix  G  to  Chapter  2 

Government  procurement. 

Amendments  to  48  CFR  Chapter  2 
(Defense  Federal  Acquisition 
Regulation  Supplement) 

48  CFR  Chapter  2  (the  Defense 
Federal  Acquisition  Regulation 
Supplement)  is  amended  as  set  forth 
below. 

1.  The  authoritv  for  48  CFR  Parts  202. 
204. 209. 213. 215,  216.  217.  223.  225. 
228.  232. 235. 236. 242. 246. 252. 253. 
and  Appendix  G  to  Chapter  2  continues 
to  read  as  follows: 

AuthorHy:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  202— OEFINfTtONS  OF  WORDS 
AND  TERMS 

202.101    [Amended] 

2.  Section  202.101  is  amended  in  the 
definition  entitled  "Contracting 
activity"  under  the  heading  "NAVY." 
by  removing  the  two  entries  "Ships 
Parts  Control  Center"  and  "Navy 
Aviation  Supply  Office",  by  adding  the 
entry  "Naval  Inventory  Control  Point" 
after  the  entry  "Naval  Facilities 
Engineering  Command":  and  by  revising 
the  entry  "U.S.  Marine  Corps  Research. 
Development,  and  Acquisition 
Command"  to  read  "Marine  Corps 
Systems  Command". 


UMI 
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PART  204— ADMINISTRATIVE 
MATTERS  I 

3.  Section  204.202  is  amended  by 
removing  in  paragraph  (l)(iii)  the  word 
"and";  by  removing  in  paragraph  (l)(iv) 
the  period  and  adding  ";  and";  and  by 
adding  a  new  paragraph  (l)(v)  to  read  as 
follows: 

204.202    Agency  dtatrttwtlon  requlramants. 

(v)  One  copy,  or  an  extract  of  the 
pertinent  information,  to  the  cognizant 
Defense  Investigative  Service  office 
Usted  in  DoD  5100.76-M,  Physical 
Security  of  Sensitive  Conventional 
Aims,  Ammunition,  and  Explosives, 
when  the  clause  at  252.223-7007, 
Safeguarding  Sensitive  Conventional 
Arms,  Ammunition,  and  Explosives,  is 
included  in  the  contract. 


PART  209-CONTRACTOR 
QUAUFICATIONS 


4.  Section  209.470-1  is  revised  to  read 
as  follows: 

209.470-1    Policy. 

(a)  Section  558  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1995  (Public  Uw  103-337) 
provides  that  no  funds  available  to  DoD 
may  be  provided  by  grant  or  contract  to 
any  institution  of  hi^er  education  that 
has  a  policy  of  denying  or  that 
eSectively  prevents  the  Secretary  of 
Defense  from  obtaining  for  miUtary 
recruiting  purposes — 

(1)  Entry  to  campuses  or  access  to 
students  on  campuses;  or  i  • 

(2)  Access  to  directory  information 
pertaining  to  students. 

(b)  Institutions  of  higher  education 
that  are  determined  imder  32  CFR  part 
216  to  have  the  pohcy  or  practice  in 
paragraph  (a)  of  this  subsection  shall  be 
Usted  as  ineligible  on  the  List  of  Parties 
Excluded  from  Federal  Procurement 
Programs  pubUshed  by  the  General 
Services  Administration  (see  FAR 
9.404). 

(c)  In  cases  where  a  determination  is 
made  imder  32  CFR  part  216  that 
specific  subordinate  elements  of  an 
institution  of  higher  education,  rather 
than  the  institution  as  a  whole,  have  the 
pohcy  or  practice  in  paragraph  (a)  of 
this  subsa::tion,  32  CFR  part  216 
provides  that  the  prohibition  on  use  of 
DoD  fimds  appUes  only  to  those 
'subordinate  elements. 

5.  Part  213  heading  is  revised  to  read 
as  follows: 


PART  213— SIMPUFIED  ACQUISmON 
PROCEDURES 

213.000    [Amended] 

6.  Section  213.000  is  amended  by 
revising  the  words  "small  purchase"  to 
read  "simplified  acquisition"  and  by 
revising  the  threshold  "$100,000"  to 
read  "$200,000". 

7.  Section  213.101  is  amended  by 
revising  the  introductory  text;  by  adding 
a  comma  in  paragraph  (1)  between  the 
word  "operations"  and  the  word  "or"; 
and  by  revising  paragraph  (2).  The 
revisions  read  as  follows: 

213.101    Definitions. 

Contingency  operation  is  defined  in 
10  U.S.C.  101(a)(13)  as  a  military 
operation  that — 

***** 

(2)  Res\ilts  in  the  call  or  order  to,  or 
retention  on,  active  duty  of  membera  of 
the  uniformed  services  under  section 
688. 12301(a),  12302,  12304, 12305,  or 
12406  of  Title  10,  chapter  15  of  Title  10, 
or  any  other  provision  of  law  during  a 
war  or  during  a  national  emergency 
declared  by  the  President  or  Congress. 

213.204    [Amended] 

8.  Section  213.204  is  amended  by 
revising  in  paragraph  (b)  the  phrase 
"above  the  dollar  threshold  at  FAR 
13.000"  to  read  "not  using  simpUfied 
acquisition  procedvues." 

213.402  [Amended] 

9.  Section  213.402  is  redesignated  as 
213.401. 

213.403  [Amended] 

10.  Section  213.403  is  redesignated  as 
213.402. 

213.404  [Amended] 

11.  Section  213.404  is  redesignated  as 
213.403.  Newly  designated  Section 
213.403  is  amended  by  adding  a  period 
at  the  end  of  paragraph  (c)(i](B);  and  by 
revising  in  paragraph  (c)(ii)  the  words 
"small  purchases"  to  read  "simplified 
acquisitions." 

213.502-2    [Amended] 

12.  Section  213.502-2  is  redesignated 
as  Section  213.505-1.  Newly  designated 
Section  213.505-1  is  amended  by 
revising  the  heading  to  read  "Optional 
Form  (OF)  347,  Order  for  Supplies  or 
Services,  and  Optional  Form  348,  Order 
for  Supplies  or  Services  Schedule- 
Continuation.";  by  removing  in  the 
introductory  text  the  hyphen  between 
the  words  "Services"  and  "Schedule"; 
by  adding  a  hyphen  between  the  words 
"Schedule"  and  "Continuation",  by 
revising  in  paragraph  (b)(i)  the  words 
"small  purchase"  to  read  "simplified 
acquisition";  and  by  revising  the 


sentence  in  paragraph  (b](i)(F)(3)  to  read 
"A  purchase  order  for  acquisitions  using 
simpUfied  acquisition  procediires." 

13.  Section  213.505-3  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

213.505-4    Standard  Form  44,  Purcliase 
Ofdei^lnvolce-VoiictMr. 

(b)(1)  The  micro-pimdiase  Umitation 
appUes  to  all  purchasera  except  that 
purchases  up  to  the  simpUfied 
acquisition  threshold  may  be  made  for — 

•        1)        •        •        • 

14.  Section  213.507  is  amended  by 
revising  the  heading;  and  by  revising 
paragraph  (a)(i)  to  read  as  follows: 

213.507    Provisions  and  clauses, 
(a)  '  *  * 
(i)  Unilateral  purchase  orders — 

(A)  FAR  52.252-2,  Clauses 
Incorporated  by  Reference  (required 
only  if  other  clauses  are  incorporated  by 
reference); 

(B)  FAR  52.203-3,  Gratuities; 

(C)  FAR  52.211-16,  Variation  in 
Quantity; 

(D)  FAR  52.222-3,  Convict  Labor 
(unless  the  order  wiU  be  subject  to  the 
Walsh-Healey  PubUc  Contracts  Act  (see 
FAR  subpart  22.6)); 

(E)  FAR  52.222-26,  Equal 
Opportunity  (imless  exempt  imder  FAR 
22.807); 

(F)  FAR  52.225-3,  Buy  American  Act- 
SuppUes; 

(G)  FAR  52.232,-1,  Payments; 

(H)  FAR  52.232-25,  Prompt  Payment; 

(I)  FAR  52.232-28,  Electronic  Funds 
Transfer  Payment  Methods; 

(J)  FAR  52.233-1,  Disputes; 

(K)  FAR  52.246-1,  Contractor 
Inspection  Requirements  (except  when 
an  alternate  level  of  quality  assurance  is 
necessary  (see  FAR  46.203  and  46.204)]; 
and 

(L)  FAR  52.246^16,  ResponsibiUty  for 
SuppUes. 


PART  21&-C0NTRACTING  BY 
NEGOTIATION 

15.  Section  215.810  is  revised  to  read 
as  follows: 

215.810    Should-cost  review. 

16.  Section  215.810-2  is  added  to 
read  as  follows: 

21 5.81 0-2  Program  should-cost  review, 
(b)  DoD  Contracting  activities  should 
consider  performing  a  program  should- 
cost  review  before  award  of  a  definitive 
major  systems  contiact  exceeding  $100 
milUon. 

17.  Section  215.810-3  is  added  to 
read  as  foUows: 


215.810-3    Overtisad  should-cost  review. 

(a)  Contact  the  DCMC/DLA  Overhead 
Center,  Fort  Belvoir,  VA  22060-6221,  at 
(703)  767-3387,  for  questions  on 
overhead  should-cost  analysis. 

(b)(i)  The  Defense  Contract 
Management  Command/Defense 
Logistics  Agency  (DCMC/DLA),  or  the 
miUtary  department  responsible  for 
performing  contract  administration 
functions  (e.g..  Navy  SUPSHIP).  should 
consider,  based  on  risk  assessment, 
performing  an  overhead  should-cost 
review  of  a  contractor  business  unit  (as 
defined  in  FAR  31.001)  when  all  of  the 
foUowing  conditions  exist: 

(A)  Projected  annual  sales  to  DoD 
exceed  $1  bilUon. 

(B)  Projected  DoD  versus  total 
business  exceeds  30  percent; 

(C)  Level  of  sole-source  DoD  contracts 
is  high; 

(D)  Significant  voliune  of  proposal 
activity  is  anticipated; 

(E)  Production  or  development  of  a 
major  weapon  system  or  program  is 
anticipated;  and 

(F)  Contractor  cost  control/reduction 
initiatives  appear  inadequate. 

(ii)  The  head  of  the  contracting 
activity  may  request  an  overhead 
should-cost  review  for  a  business  unit 
which  does  not  meet  the  criteria  in 
paragraph  (b)(i)  of  this  subsection. 

(iii)  (Overhead  should-cost  reviews  are 
labor  intensive.  These  reviews  generally 
involve  participation  by  the  contracting, 
contract  administration,  and  contract 
audit  elements.  The  extent  of 
availabiUty  of  miUtary  department, 
contract  administration,  and  contract 
audit  resoiut:es  to  support  DCMC/DLA- 
led  teams  should  be  considered  when 
determining  whether  a  review  wiU  be 
conducted.  Overhead  should-cost 
reviews  generally  shall  not  be 
conducted  at  a  contractor  business 
segment  more  frequently  than  every 
three  years. 

PART  216— TYPES  OF  CONTRACTS 

18.  Section  216.306  is  added  to  read 
as  follows: 

216.306    Cost-plus-fixed-fee  contracts. 

(c)  Limitations. 

(i)  Annual  miUtary  construction 
appropriations  acts  restrict  the  use  of 
cost-plus-fixed-fee  contracts  that — 

(A)  Are  funded  by  a  miUtary 
construction  appropriations  act: 

(B)  Are  estimated  to  exceed  $25,000; 
and 

(C)  Will  be  performed  within  the 
United  States,  except  Alaska. 

(ii)  The  Seoetaries  of  the  miUtary 
departments  are  authorized  to  approve 
contracts  described  in  paragraph  (c)(i)  of 


this  section  that  are  for  environmental 
work  only,  provided  the  environmental 
work  is  not  classified  as  construction,  as 
defined  by  10  U.S.C  2801. 

(iii)  The  Secretary  of  Defense  or 
designee  must  specifically  approve 
contracts  described  in  paragraph  (c)(i)  of 
this  section  that  are  not  environmental 
work  only. 

19.  Section  216.603-4  is  revised  to 
read  as  foUows: 

216.603-4    Contract  clauses. 

(b)(2)  See  217.7406(a)  for  additional 
guidance  regarding  use  of  the  clause  at 
FAR  52.216-24,  Limitation  of 
Government  LiabiUty. 

(3)  Use  the  clause  at  252.217-7027, 
Contract  Definitization,  in  accordance 
with  its  prescription  at  217.7406(b), 
instead  of  the  clause  at  FAR  52.216-25, 
Contract  Definitization. 

20.  Section  216.703  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

216.703    Basic  ordering  agreements 

(c)  Limitations.  The  period  diuing 
which  ordere  may  be  placed  against  a 
basis  ordering  agreement  may  not 
exceed  three  years.  The  contracting 
officer,  with  the  approval  of  the  chief  of 
the  contracting  office,  may  grant 
extensions  for  up  to  two  years.  No  single 
extension  shaU  exceed  one  year.  See 
subpart  217.74  for  additional  limitations 
on  the  use  of  imdefinitized  orders  under 
basic  ordering  agreements. 


PART  217— SPECIAL  CONTRACTING 
METHODS 

21.  Section  217.202  is  amended  by 
adding  paragraph  (3)  to  read  as  follows: 

217.202    Use  of  options. 

•        •        •        •        • 

(3)  See  subpart  217.74  for  Umitations 
on  the  use  of  undefinitized  options. 

22.  Section  217.7402  is  amended  by 
revising  in  the  introductory  text  the 
term  "UCA's"  to  read  "UCAs"  and  by 
revising  paragraph  (b)  to  read  as  follows: 

217.7402    Exceptions. 


(a)*  •  • 

(b)  Purchases  at  or  below  the 
simplified  acquisition  threshold; 


217.7404-3    [Amended] 

23.  Section  217.7404-3  is  amended  by 
revising  in  the  introductory  text  of 
paragraph  (a)  the  word  "earUest"  to  read 
"earlier." 

24.  Section  217.7406  is  revised  to  read 
as  follows: 


217.7406    Contract  dau: 

(a)  Use  tiie  clause  at  FAR  52.216-24, 
Limitation  of  Government  Liability,  in 
all  UCAs,  solicitations  associated  with 
UCAs,  basic  ordering  agreements, 
indefinite  delivery  contracts,  and  any 
other  type  of  contract  providing  for  the 
use  of  UCAs. 

(b)  Use  the  clause  at  252.217-7027. 
Contract  Definitization.  in  all  UCAs, 
solicitations  associated  with  UCAs. 
basic  ordering  agreements,  indefinite 
deUvery  contracts,  and  any  other  type  of 
contract  providing  for  the  use  of  UCAs. 
Insert  the  appUcable  information  in 
paragraphs  (a),  (b),  and  (d)  of  the  clause. 
If,  at  the  time  of  entering  into  the  UCA. 
the  contracting  officer  knows  that  the 
definitive  contract  action  will  meet  the 
criteria  of  FAR  15.804-1  for  not 
requiring  submission  of  cost  or  pricing 
data,  the  words  "and  cost  or  pricing 
data"  may  be  deleted  from  paragraph  (a) 
of  the  clause. 

PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE 
WORKPLACE 

25.  A  new  Subpart  223.72  is  added  to 
read  as  follows: 

Sutipart  223.72— Safeguarding  Senatltve 
Conventionai  Amts,  AmmunHion,  and 
Exploshres 

223.7200  Definition. 

223.7201  Policy. 

223.7202  Preaward  responsibilities. 

223.7203  Contract  clause. 

Subpart  223.72— Safeguarding 
Sensittva  Conventional  Arms, 
Ammunition,  and  ExplosWes 

223.7200  Definition. 

"Arms,  ammunition,  and  explosives 
(AA&E),"  as  used  in  this  subpart,  means 
those  items  within  the  scope  (chapter  1, 
paragraph  B)  of  DoD  5100.76-M, 
Physical  Security  of  Sensitive 
Conventional  Anns.  Ammunition,  and 
Explosives. 

223.7201  Policy. 

(a)  The  requirements  of  DoD  5100.76- 
M.  Physical  Security  of  Sensitive 
Conventional  Arms.  Ammunition,  and 
Explosives,  shall  be  applied  to  contracts 
when — 

(1)  AA&E  will  be  provided  to  the 
contractor  or  subcontractor  as 
Government-furnished  property:  or 

(2)  The  principal  development, 
production,  manufacture,  or  purchase  of 
AA&E  is  for  DoD  use. 

(b)  The  requireinents  of  DoD  5100  76- 
M  need  not  be  applied  to  contracts 
when — 


UMI 
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(1)  The  AA&E  to  be  acquired  under 
the  contract  is  a  commercial  item  within 
the  meaning  of  FAR  2.101;  or 

(2)  The  contract  will  be  performed  in 
a  Government-owned  contractor- 
operated  ammunition  production 
facihty.  However,  if  subcontracts  issued 
under  such  a  contract  will  meet  the 
criteria  of  paragraph  (a)  of  this  section, 
the  requirements  of  DoD  5100. 76-M 
shall  apply. 

223.7202  Praaward  rasponsibiiities. 
When  an  acquisition  involves  AA&E, 

technical  or  requirements  personnel 
shall  ^ecify  in  the  purchase  request — 

(a)  Inat  AA&E  is  mvolved;  and 

(b)  Which  physical  security 
requirements  of  DoD  5100.76-M  apply. 

223.7203  Confract  clauM. 

Under  the  clause  at  252.223-7007, 
Safeguarding  Sensitive  Conventional 
Arms,  Ammunition,  and  Explosives,  in 
all  solicitations  and  contracts  to  which 
DoD  5100.76-M  applies,  in  accordance 
with  the  poUcy  at  223.7201.  Complete 
paragraph  (b)  of  the  clause  based  on 
iniionnation  provided  by  cognizant 
technical  or  requirements  personnel. 

PART  22S-FOREIGN  ACQUISITION 

26.  Section  225.402  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

225.402    Policy. 

(a)  To  estimate  the  value  of  the 
acquisition,  use  the  total  estimated 
value  of  end  products  subject  to  trade 
agreement  acts  (see  225.403-70). 

(1)  See  225.105  for  evaluation  of 
ehgible  products  and  U.S.  made  end 
proiducts. 
•        •        •        •        • 

27.  Section  225.7102  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

225.7102    Policy.  I 

DoD  requirements  for  the  following, 
including  acquisitions  for  items 
containing  the  following,  shall  be 
acquired  from  domestic  sources  (as 
described  in  the  clause  at  252.225-7025) 
to  the  maximiun  extent  practicable — 


28.  Section  225.7103  is  amended  by 
revising  paragraph  (e)(1);  redesignating 
paragraph  (e)(2)  as  (e)(3);  and  adding 
paragraph  (e)(2)  to  read  as  follows: 

225.7103    Exceptions. 

***** 

(e)  •  •   * 

(1)  Used  for  commercial  vehicles  or 
noncombat  support  military  vehicles; 

(2)  Purchased  as  tank  and  automotive 
spare  parts  (except  when  it  is  known 
that  the.spare  parts  are  for  use  in  tanks 
only);  or 
***** 

29.  Section  225.7303-2  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

225.7303-2    Cost  of  doing  business  with  a 
foreign  government  or  an  international 
organization. 

(a)*   *   * 

(3)  Ofl^set  implementation  costs, 
(i)  A  U.S.  defense  contractor  may 

recover  costs  incurred  to  implement  its 
offset  agreement  with  a  foreign 
government  or  international 
organization  if  the  foreign  military  sale 
Letter  of  Offer  and  Acceptance  is 
financed  wholly  with  customer  cash  or 
repayable  foreign  military  finance 
credits. 

(ii)  The  U.S.  Government  assumes  no 
obligation  to  satisfy  or  administer  the 
offset  requirement  or  to  bear  any  of  the 
associated  costs. 


PART  228— BONDS  AND  INSURANCE 

228.10ft-4, 228.106-4-70,  and  228.106-6 
[Removed] 

30.  Sections  228.106-4,  228.106-4- 
70,  and  228.106-6  are  removed. 

PART  232— CONTRACT  FINANCING 

31.  Section  232.703-70  is  added  to 
read  as  follows: 

232.703-70    Military  construction 
appropriations  act  restriction. 

Annual  military  construction 
appropriations  acts  restrict  the  use  of 
funds  appropriated  by  the  acts  for 

PART  l»— CONTRACT  CLAUSES 

Section  I,  Contract  Clauses 

(1.1)  52.252-2  Clauses  Incorporated  by  Reference. 

(1.2)  52.202-1  Definitions. 

(1.3)  Reserved. 


payments  under  cost-plus-fixed-fee 
contracts  (see  216.306(c)). 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

32.  Section  235.7003  is  amended  by 
adding  a  new  paragraph  (c)(6)  to  read  as 
follows: 

235.7003    Reporting  requirements. 

•  •        •        *        • 

(c)*  *  * 

(6)  Number  of  actions  removed  from 
the  test  due  to  inabiUty  to  comply  with 
RDSS/C  procedures,  with  a  brief 
description  of  the  reasons(s)  for  the 
inability  to  comply. 

•  *        *        •        • 

33.  Section  235.7004-3(d)  is  amended 
by  revising  "Alternate  HI"  to  read 
"Alternate  II." 

34.  Section  235.7006,  Exhibit- 
Research  and  Development  Streamlined 
Contracting  Format,  Part  I — The 
Schedule,  Section  H,  Special  Contract 
Requirements,  is  amended  by  revising 
the  designation  "(H.4)*"  to  read  "(H.4)" 
and  by  revising  the  address  in  (H.4)  and 
by  adding  (H.6)*  to  read  as  follows: 

235.7006—   The  research  and  development 
streamlined  contracting  format 

Exhibit — Research  and  Development 
Streamlined  Contracting  format 

Part  I— The  Schedule 

SecUon  H  •  *  * 

(H.4)  *  *  *  Defense  Technical  Information 
Center,  Atm:  Registration  Section  (DTIC- 
BCS),  8725  )6hn  J.  Kingman  Road,  Suite 
0944,  Fort  Belvoir,  VA  22060-6218.(703) 
767-8273,  or  1-800-CAL-DITC  (225-3842), 
menu  selection  2. 
***** 

*(H.6)  (Insert  nonstandard  clause  approved 
in  accordance  with  235.7006(c),  if 
applicable.) 

***** 

35.  Section  235.7006,  Exhibit- 
Research  and  Development  Streamlined 
Contracting  Format,  Part  II — Contract 
Clauses,  and  Part  IV,  Representations 
and  Instructions,  are  revised  to  read  as 
follows: 


(1.4) 
(1.5) 
(1.6) 
(1.7) 
(1.8) 

(1.9) 


52.203-3 Gratuities. 

52.203-5 Covenant  Against  Contingent  Fees. 

52.203-7 Anti-Kickback  Procedures. 

52.203-10 Price  or  Fee  Adjustment  for  Illegal  or  Improper  Activity.  (Except  educational  institutions.) 

52.209-6 Protecting  the  Government's  Interest  When  Subcontracting  with  Contractors  Debarred,  Sus- 
pended, or  Proposed  for  Debarment. 
Reserved. 


(1.10) Reserved. 
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(1.11)  Reserved. 

(1.12)  52.215-26 Integrity  of  Unit  Prices. 

(1.13)  52.215-33 Order  of  Precedence. 

(1.14)  52.216-7 Allowable  Cost  and  Payment.  (Modified  in  accordance  with  16.307  as  applicable.) 

(1.15) Reserved. 

(1.16)  Reserved. 

(1.17)  Reserved. 

(1.18)  Reserved. 

(1.19)  52.222-3 Convict  Labor. 

(1.20)  52.222-26 Equal  Opportunity. 

(1.21)  52.222-35 Affirmative  Action  for  Special  Disabled  and  Vietnam  Era  Veterans. 

(1.22)  52.222-36 Affirmative  Action  for  Handicapped  Workers. 

(1.23)  52.222-37 Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era. 

(1.24)  52.223-6 Drug-Free  Workplace. 

(1.25)  52.225-11 Restrictions  on  Certain  Foreign  Purchases. 

(1.26)  52.227-1 Authorization  and  Consent — Alternate  I. 

(1.27)  52.227-2 Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement. 

(1.28)  52.228-7 Insurance — Liability  to  Third  Persons. 

(1.29)  52.232-9 Limitation  on  Withholding  of  Payments. 

(1.30)  52.232-23 Assignment  of  Claims. 

(1.31)  52.232-25 Prompt  Payment. 

(1.32)  52.232-28 Electronic  Funds  Transfer  Payment  Methods. 

(L33)  52.233-1 Disputes. 

(1.34)  52.233-3 Protest  After  Award— Alternate  I. 

(1.35)  52.242-1 Notice  of  Intent  to  Disallow  Costs. 

(L36)  52.242-13 Bankruptcy. 

(1.37)  52.244-2 Subcontracts  (Cost-Reimbursement  and  Letter  Contracts)  Alternate  1. 

(L38)  52.244-5 Competition  in  Subcontracting. 

(1.39) 52.247-1 Commercial  Bill  of  Lading  Notations. 

(1.40)  52.249-14 Excusable  Delays. 

(1.41)  52.253-1 Computer-Generated  Forms. 

•(1.42)  52.203-9 Requirement  for  Certificate  of  Procurement  Integrity-Modification. 

•(1.43)  52.203-12 Limitation  on  Paymente  to  Influence  Certain  Federal  Transactions. 

•(1.44)  52.204-2 Security  Requirements. 

•(1.45)  52.204-2 Seoirity  Requirements-Alternate  I.  (For  educational  institutions.) 

•(1.46)  52.215-22 Price  Reduction  for  Defective  Cost  or  Pricing  Data. 

•(1.47)  52.215-2^ Price  Reduction  for  Defective  Cost  or  Pricing  Data  Medications. 

•(1.48)  52.215-24 Subcontractor  Cost  or  Pricing  Data. 

•(1.49)  52.215-25 Subcontractor  Cost  or  Pricing  DaU-Modifications. 

•(1.50)  52.215-27 Termination  of  Defined  Benefit  Pension  Plans.  (Except  educational  institutions  ) 

•(1.51)  52.215-31  Waiver  of  Facilities  Capital  Cost  of  Money.  (Except  educational  institutions.) 

•  (1.52)  52.215-39 Reversion  or  Adjustment  of  Plans  for  Postretirement  Benefits  Other  than  Pension  (PRE). 

•(L53)  52.216-8 Fixed  Fee. 

•(1.54)  52.216-10 Incentive  Fee. 

•(L55)  52.216-11 Cost  Contract— No  Fee. 

•(1.56)  52.216-11  Cost  Contract— No  Fee-Alternate  I. 

•(1.57)  52.216-12 Cost-Sharing  Ccntract-No  Fee. 

•(1.58)  52.216-12 Cost-Sharing  Contract — No  Fee-Alternate  1. 

•(1.59)  52.216-15 Predetermined  Indirect  Cost  Rates. 

*(I.59A)  252.216-7002 Alternate.  (For  educational  institutions  only.) 

•(1.60)  52.219-6 Notice  of  Total  Small  Business  Set-Aside. 

•(1.61)  52.219-6 Notice  of  Total  Small  Business  Set-Aside — Alternate  I. 

(1.63)  Reserved. 

•(1.64)  52.219-14 Limitations  on  Subcontracting. 

•(1.65)  52.219-16 Liquidated  Damages — Small  Business  Subcontracting  Plan. 

(L66)  Reserved. 

•(1.67)  52.222-1 Notice  to  the  Government  of  Labor  Disputes. 

•(1.68)  52.222-2 Payment  for  Overtime  Premiums. 

•(1.69)  52.222-28 Equal  Opportunity  Preaward  Clearance  of  Subcontracts. 

•(1.70)  52.223-2 Clean  Air  and  Water. 

•  (1.71)  52.223-3 Hazardous  Material  Identification  and  Material  Safety  Data. 

•(1.72)  52.223-7 Notice  of  Radioactive  Materials  (21  Days). 

•(1.73)  52.226-1  Utilization  of  Indian  Organizations  and  Indiane-Owned  Economic  Enterprises. 

•(1.74)  52.227-10 Filing  of  Patent  Applications — Classified  Subject  Matter. 

•(1.75)  52.227-11  Patent  Rights— Retention  by  the  Contractor  (Short  Form). 

•(1.76) 52.227-12 Patent  Rights — Retention  by  the  Contractor  (Long  Form). 

•(1.77)  52.227-13 Patent  Rights— Acquisition  by  the  Government. 

•(1.78)  52.228-7 Insurance — Liability  to  Third  Persons — Alternate  I. 

•(1.79)  52.228-7 Insurance — Liability  to  Third  Persons — Alternate  II. 

•(1.80)  52.229-8 Taxes — Foreign  Cost-Reimbursement  Contracts. 

•(1.81)  52.229-10 State  of  New  Mexico  Gross  Receipts  and  Compensating  Tax. 

•(1.82)  52.230-2 Cost  Accounting  Standards.  (Except  if  exempted.) 

•  (1.83)  52.230-3 Disclosure  and  Consistency  of  Cost  Accounting  Practices.  (Except  if  exempted.) 

•  (1.84)  52.230-5 Administration  of  Cost  Accounting  Standards.  (Except  educational  institutions  ) 

•(1.85)  52.232-17 Interest. 

•(1.86)  52.232-20 Limitation  of  Cost. 
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•(1.87)  52.232-22 Limitation  of  Funds. 

•(1.88)  52.232-23 Assignment  of  Claims— Alternate  I. 

•(1.89)  52.233-1  Disputes— Alternate  I. 

•(1.90)  52.237-2 Protection  of  Government  Buildings,  Equipment  and  Vegetation. 

•(1.91)  52.242-10 F.O.B.  Origin-Government  Bills  of  Lading  or  Prepaid  Postage. 

•(1.92)  52.242-11  F.O.B.  Origin-Government  Bills  of  Lading  or  Indicia  Mail. 

•(L93)  52.242-12 .- Report  of  Shipment  (REPSHIP). 

•(1.94)  52.243-2 Changes — Cost-Reimbursement-Alternate  V. 

•(1.95)  52.243-6 Change  Order  Accounting. 

•(1.96)  52.243-7 Notification  of  Changes  (30  Calendar  Days). 

•{1-97)  52.245-5 Government  Property  (Cost-Reimbursement,  Time-and-Material,  or  Labor-Hour  Contracts). 

*{I-98)  52.245-5 Government  Property  (Cost-Reimbursement,  Time-and-Material,  or  Labor-Hour  Contracts-Al- 
ternate I.  (For  educational  institutions  and  nonprofit  organizations.) 

•(1.99)  52.245-19 Government  Propertv  Furnished  "As  Is". 

•(1.100)  52.246-23 Limitation  of  Liability. 

Limitation  of  Liability-High  Value  Items. 

Limitation  of  Liability-High  Value  Items-Alternate  I. 

Limitation  of  Liability-Services. 

Preference  for  U.S. -Flag  Air  Carriers. 

Returnable  Cylinder. 

Termination  for  Convenience  of  the  Government  (Educational  and  Other  Nonprofit  Institu- 
tions). 

Termination  (Cost-Reimbursement). 

Government  Supply  Sources. 


•(I.lOl)  52.246-24 

•(1.102)  52.246-24 

•(L103)  52.246-25 

•(1.104)  52.247-63 

•(1.105)  52.247-66 

•(1106)  52.249-5  .. 


•(1.107)  ..-. 52.249-6 

*(L108)  52.251-1  

•(1.109)  252.201-7000 Contracting  Officer's  Representative. 


•(I.llO)  252.203-7001 

•(1.111)  '....  Reserved 

•(1.112)  Reserved 

•(L113)  52.204-7003  . 

•(1.114)  252.209-7000 


Special  Prohibition  on  Employment. 


Control  of  Government  Personnel  Work  Product. 

Acquisition  from  Subcontractors  Subject  to  On-Site  Inspection  under  the  Intermediate-Range 

Nuclear  Forces  (INF)  Treaty. 

1.115)  252.225-7012 Preference  for  Certain  Domestic  Commodities. 

Ln6)  252.225-7031.... Secondary  Arab  Boycott  of  Israel. 

1.117)  Reserved 

1.118)  Reserved 

1.119)  Reserved 

1.120)  252.227-7030 Technical  Data-Withholding  of  Payment.  * 

1121)  252.227-7037 Validation  of  Restrictive  Markings  on  Technical  Data. 

1.122)  252.231-7000 '. „..  Supplemental  Cost  Principles. 

1123)  252.232-7006 Reduction  or  Suspension  of  Contract  Payments  Upon  Finding  of  Fraud. 

1.124)  252.242-7000 Postaward  Conference. 

L125)  Reserved 

1.126)  252.247-7023 Transportation  of  Supplies  by  Sea. 

1-127)  252.203-7000 Statutory  Prohibition  on  Compensation  to  Former  Department  of  Defense  Employees. 

1.128)  252.203-7002  Display  of  DoD  Hotline  Poster. 

1.129)  252.204-7000 Disclosure  of  Information. 

1130)  252.204-7002 Payment  for  Subline  Items  Not  Separately  Priced. 

1131)  252.205-7000 Provision  of  Information  to  Cooperative  Agreement  Holders. 

1.132)  252.215-7000 Pricing  Adjustments. 

1133)  252.215-7002 Cost  Estimating  System  Requirements. 

'134)  252.219-7001  Notice  of  Partial  Small  Business  Set-Aside  with  Preferential  Consideration  for  Small  Disadvan- 
taged Business  Concerns. 

•(1.135)  252.219-7002 Notice  of  Small  Disadvantaged  Business  Set-Aside. 

*(I136)  252.219-7003 Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (DoD  Contracts). 

'(1137)  252.219-7004 : Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Test  Fh-ogram). 


•(1.138)  252.219-7005 


•(L139)  252.219-7005 


•(1.140)  252.219-7006 

•(1.141)  252.223-7001 

•(1.142)  252.223-7002 

•(1.143)  252.223-7003 

•(1.144)  252.223-7004 

•(1.145)  252.225-7014 

•(1.146)  252.225-7016 

•(L147)  252.225-7025 

•(1.148)  252.225-7026 


•(1-149)  252.225-7032 Waiver  of  United  Kingdom  Levies 


Incentive  for  Subcontracting  with  Small  Businesses,  Small  Disadvantaged  Businesses,  Histori- 
cally Black  Colleges  and  Universities  and  Minority  Institutions.  (.  .  .  To  be  negotiated 
%.) 

Incentive  for  Subcontracting  with  Small  Businesses,  Small  Disadvantaged  Businesses,  Histori- 
cally Black  Colleges  and  Universities  and  Minority  Institutions-Alternate  I.  (.  .  .  To  be  nego- 
tiated   %.) 

Notice  of  Evaluation  Preference  for  Small  Disadvantaged  Business  Concerns. 

Hazard  Warning  Labels. 

Safety  Precautions  for  Ammunitions  and  Explosives. 

Change  in  Place  of  Performance-Ammunition  and  Explosives. 

Drug-Free  Work  Force. 

Preference  for  Domestic  Specialty  Metals. 

Restriction  on  Acquisition  of  Antifi-iction  Bearings. 

Foregin  Source  Restrictions. 

Reporting  of  Contract  Outside  the  United  States. 


•(L150)  252.226-7000 

•(1-151)  252.227-7026 

•(1.152)  252.227-7027 

(1.153)  Reserved. 

•(1.154)  252.227-7034 


Notice  of  Historically  Black  College  or  University  and  Minority  Institution  Set-Aside. 
Deferred  Delivery  of  Technical  Data  or  Computer  Software. 
Deferred  Ordering  of  Technical  Data  or  Computer  Software. 

Patent — Subcontracts. 
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*(1.155)  252.227-7036 Certification  of  Technical  Data  Conformity. 

•(1.156)  252.227-7039 Patents— Reporting  of  Subject  Inventions. 

(1.157)  Reserved. 

•(1.158)  252.232-7000 Advance  Payment  Pool.  (For  educational  institutions  and  nonprofit  organizations.) 

•(1.159)  252.233-7000 Certification  of  Claims  and  Requests  for  Adjustment  or  Relief. 

•(1.160)  252.235-7002 Animal  Welfare. 

•(1.161)  252.242-7002 Submission  of  Commercial  Freight  Bills  for  Audit. 

•(1.162)  252.242-7003 Application  for  U.S.  Government  Shipping  Docimientationyinstructions. 

•(1.163) 252.242-7004 Material  Management  and  Accounting  System. 

•(1.164)  252.245-7001 Reports  of  Govenmient  Property. 

•(1.165)  252.247-7024 Notification  of  Transportation  of  Supplies  by  Sea. 

•(1.166)  252.249-7001 Notification  of  Substantial  Impact  on  Employment. 

•(1.167)  252.251-7000 Ordering  From  Government  Supply  Sources. 

•(1.168)  252.223-7006 Prohibition  on  Disposal  of  Toxic  and  Hazardous  Materials. 

•(L169)  252.249-^7002 Notification  of  Prt^ram  Termination  or  Reduction. 

(I;170)  52.204-4 Printing/Copying  Double-Sided  on  Recycled  Paper. 

•(1.171)  52.208-8 Heliimi  Requirement  Forecast  and  Required  Sources  for  Helium. 


52.215-2 Audit  and  Records — ^Negotiation. 

52.215-2 Audit  and  Records — ^Negotiation,  Alternate  n. 

52.215-40 Notification  of  Ownership  Changes. 

52.215-42 Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data — Modi- 
fications. 
52.215—42 Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data — Modi- 
fications, Alternate  II. 

•(1.177)  52.215-42 Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data — Modi- 
fications, Alternate  m. 

(1.178)  52.219-8 Utilization  of  Small,  Small  Disadvantaged  and  Women-Owned  Small  Business  Concerns. 

•(1.179)  52.219-9 ^  Small,  Small  Disadvantaged  and  Women-Owned  Small  Business  Subcontracting  Plan. 


(1.172)  .. 
•(1.173) 
{L174)  .. 
•(L175) 

•(1.176) 


•(1.180) 
a.l81)  .. 
(1.182)  .. 
•(1.183) 

(L184)  ., 
(1.185)  .. 
(1.186) 


52.242-3 Penalties  for  Unallowable  Costs. 

52.242-4 Certification  of  Indirect  Costs. 

52.244-6 Subcontracts  for  Commercial  Items  and  Commercial  Components. 

52.247-67 Submission  of  Conomercial  Transportation  Bills  to  the  General  Services  Administration  for 

Audit. 

52.223-14 Toxic  Chemical  Release  Reporting. 

252.235-7010 Acknov/ledgement  of  Suppxjrt  and  Disclaimer. 

252.235-7011 Final  Scientific  or  Technical  Report. 

•(1.187)  252.227-7013 Rights  in  Technical  Data — Noncommercial  Items. 

•(1.188)  252.227-7013 Rights  in  Technical  Data — Noncommercial  Items,  Alternate  I. 

•(1.189)  252.227-7014 Rights  in  Noncommercial  Computer  Software  and  Noncommercial  Computer  Software  Docu- 
mentation. 
•(1.190)  252.227-7014 Rights  in  Nocommercial  Computer  Software  and  Noncommercial  Computer  Software  Docu- 
mentation, Alternate  1. 

•(1.191)  252.227-7015 Technical  Data— Commercial  Items. 

•(1192)  252.227-7016 Rights  in  Bid  or  Proposal  Information. 

•(1.193)  252.227-7018 Rights  in  Noncommercial  Technical  Data  and  Computer  Software — Small  Business  Innovation 

Research  Program. 

•(1.194)  252.227-7018 Rights  in  Noncommercial  Technical  Data  and  Computer  Software — Small  Business  Innovation 

Research  Program,  Alternate  I. 

•(1.195)  252.227-7019 Validation  of  Asserted  Restrictions — Computer  Software. 

•(1.196)  252.227-7025 Limitations  on  the  Use  or  Disclosure  of  Government-Furnished  Information  Marked  with  Re- 
strictive Legends. 
•(1.197)  252.209-7005 Military  Recruiting  on  Campus  (For  educational  institutions  only  ) 

•  •••••• 

PART  IV— REPRESEKTATIONS  AND  INSTRUCTIONS 
Section  K.  Representations,  Certifications  and  Other  Statements  of  Offerors  or  Quoters 
The  following  solicitation  provisions  require  representations,  certifications  or  the  submission  of  other  information  by  offerors.  They  are 
mandatory,  and  are  included  by  reference.  Full  text  copies  of  these  provisions  are  available  from  the  Contracting  Officer  and  must  be  com- 
pleted and  certified  before  contract  award. 

(K.1) 
(K.2) 
(K.3) 
(K.4) 
(K.5) 


52.203-4 Contingent  Fee  Representation  and  Agreement. 

52.203-8 Requirement  for  Certificate  of  Procurement  Integrity-Alternate  1. 

52.203-11 Certification  and  Disclosure  Regarding  Payments  to  Influence  Certain  Federal  Transactions 

52.204-3 Taxpayer  Identification. 

52.209-5 Certification  Regarding  Debarment,  Suspension,  Proposed  Debarment,  and  Other  Responsibil- 
ity Matters. 

(K.6) 52.215-6 Type  of  Business  Organization. 

(K.7)  52.215-11 Authorized  Negotiators. 

(K.8) 52.215-20 Place  of  Performance. 

(K.9) 52.215-30 Facilities  Capital  Cost  of  Money  (Except  educational  institutions.) 

(K.10)  Reserved.. 

(K.11) Reserved.. 

(K.12) Reserved.. 

(K.13) 52.222-21 Certification  of  Nonsegregated  Facilities. 

(IC14) 52.222-22 Previous  Contracts  and  Compliance  Reports. 

(K.15)  52.222-25 Affirmative  Action  Compliance. 
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(K.16) 52.223-1 Clean  Air  and  Water  Certification. 

(K.17) 52.223-5 Certification  Regarding  a  Drug-Free  Workplace. 

(K.18) 52.227-6 Royalty  Information. 

(K.19)  .„ 52.230-1 Cost  Accounting  Standards  Notices  and  Certification. 

(K.20),._ Reserved.. 

(K.21) 252.209-7002 Disclosure  of  Ownership  or  Control  by  a  Foreign  Government. 

(K.22)  .„ 252.219-7000 Sfeall  Disadvantaged  Business  Concern  Representation  (DOD  Contracts). 

(K.23)  ._ —  Reserved..  , 

(1C24) Reserved..  '  ' 

fK.25)  ._ 252.226-7001 Hostirically  Black  College  or  University  and  Minority  Institution  Certification. 

(K.26) Reserved.. 

(K.27)  _..  252.247-7022 Representation  of  Extent  of  Transportation  by  Sea. 

(K.28)  ._ 52.204-5 Women-Owned  Business. 

(K.29) 252.209-7 Organizational  Conflicts  of  Interest  Certificate— Marketing  Consultants. 

(K.30) 252.219-1  Small  Business  Program  Representation. 

(K.31) 252.223-13 Certification  of  Toxic  Chemical  Release  Reporting. 

nC32) 252.209-7001 Disclosure  of  Ownership  or  Control  by  the  Government  of  a  Terrorist  Country. 

(K.33) 252.20^7003 Disclosure  of  Commercial  Transactions  with  the  Govermnent  of  a  Terrorist  Country. 

tK.3*)  ■•• 252.209-7004 Reporting  of  Commercial  Transactions  with  the  Government  of  a  Terrorist  Country. 

0C35) 252.227-7017 Identification  and  Assertion  of  Use,  Release,  or  Disclosing  Restrictions. 

(K.36) 252.227-7028 Technical  Data  or  Computer  Software  Previously  Delivered  to  the  Government. 

Section  L  Instructions,  Conditions,  and  Notices  to  Offerors  or  Quoters 
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(L.1) 

{L2) 
(L.3) 


52.252-1 Solicitation  Provisions  Incorporated  by  Reference. 

Reserved.. 


52.210-2 Availability  of  Specifications  and  Standards  Listed  in  the  DoD  Index  of  Specifications  and 

Standards  (DODISS)  and  Descriptions  Listed  in  DoD  5010.12:-L  (Deviation). 

(L.4)  „ 52.215-5 Solicitation  Definitions. 

(L.5)  52.215-7 Unnecessarily  Elaborate  Proposals  or  Quotations. 

(L.6)  .... 52.215-8 Amendments  to  Solicitations. 

(L.7)  ._ 52.215-9 Submission  of  Offers. 

(L-8)  52.215-10 Late  Submissions,  Modifications,  and  Withdrawals  of  Proposals. 

(li.9)  . 52.215-12 Restriction  on  Disclosure  and  Use  of  Data. 

(L.10)  „_ 52.215-13 Preparation  of  Offers. 

(L.11)  52.215-14 Explanation  to  Prospective  Offerors. 

(L.12)  52.215-15 Failure  to  Submit  Offer. 

(L.13)  52.215-16 Contract  Award. 

(L.14J  Reserved.. 

(L-15)  52.216-1 Type  of  Contract  (See  235.7006(d)(B.l)). 

(L-16)  52.222-24 Preaward  On-Site  Equal  Opportunity  Compliance  Review. 

(L.17}  52.228-6 Insurance-Immunity  from  Tort  Liability. 

(L.18)  52.233-2 Service  of  Protest  (See  235.7006(d)(A.l)(xvii)). 


(L.19) 
(L.20) 
(1-21) 
(L.22) 
(L23) 

•(L.24)  52.215-41 

•(L.25)  52.215-41 


•(L.26)  52.215-41 


52.237-1 Site  Visit. 

52.252-5 „ Authorized  Deviations  in  Provisions. 

252.204-7001  Conmiercial  and  Government  Entity  (CAGE)  Code  Reporting. 

Reserved.. 

52.215-16 Contract  Award— Alternate  II. 

Requirements  for  Cost  or  Pricing  Data  or  Information  Other  than  Cost  or  Pricing  Data. 

Requirements  for  Cost  or  Pricing  Data  or  Information  Other  than  Cost  or  Pricing  Data,  Alter- 
nate I. 


•(L27) 


Requirements  for  Cost  or  Pricing  Data  or  Information  Other  than  Cost  or  Pricing  Data,  Alter- 
nate II. 
52.215-41  Requirements  for  Cost  or  Pricing  Data  or  Information  Other  than  Cost  or  Pricine  Data,  Alter- 
nate III. 

*(^28)  52.215-41 Requirements  for  Cost  or  Pricing  Data  or  Information  Other  than  Cost  or  Pricing  Data   Alter- 
nate IV. 
(L29  through  L.100)    Reserved. 
(L.101)  Govenunent-Fumished  Property. 

No  material,  labor,  or  facilities  will  be  furnished  by  the  Government  unless  provided  for  in  the  solicitation. 
(L.102)  Proposal  Preparation  and  Submission  Instructions. 
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(i)  Page  limitation,  format. 

(A)  A  proposal  shall  be  prepared  in 
separate  volumes  with  the  page  limit  and 
number  of  copies  specified  below.  The  table 
of  contents  and  tabs  are  exempt  from  the 
page  limits.  No  cross-referencing  between 
volumes  for  essential  information  is 
permitted  except  where  specifically  set  forth 
herein.  The  following  volumes  of  material 
will  be  submitted: 


Tite 

Copies 

Maxi- 
mum 

nnfc 

Ck)st 

Technical 

As  specified  in  solici- 
tation summary. 

As  specified  in  solici- 
tation summary. 

•50 
100 

'The  50-page  cost  proposal  is  a  goal  not  a 
limit  The  Cor^BCtor  may  use  additional  pages 
if  necessary  to  comply  with  public  law. 

(B)  Any  technical  proposal  pages 
submitted  which  exceed  the  page  limitations 
set  forth  above  will  not  be  read  or  evaluated. 
Proposal  pages  failing  to  meet  paragraph  D 
format  will  not  be  read  or  evaluated. 

(C)  No  program  cost  data  or  cross-reference 
to  the  cost  proposal  will  be  included  in  any 
other  volume. 

(D)  Format  of  the  above  proposal  volumes 
shall  be  as  follows: 

(1)  Proposals  will  be  prepared  on  8'/4xll 
inch  paper  except  for  foldouts  used  for 
charts,  tables,  or  diagrams,  which  may  not 
exceed  11x17  inches.  Foldouts  will  not  be 
used  for  text.  Pages  will  have  a  one  inch 
margin. 

(2)  A  page  is  defined  as  one  face  of  a  sheet 
of  papter  containing  information.  Two  pages 
may  be  printed  on  one  sheet. 

C3)  Type  size  will  be  no  smaller  than  10 
point  character  height  (vertical  size)  and  no 
more  than  an  average  12  characters  per  inch. 
Use  of  type-setting  techniques  to  reduce  type 
sizel>elow  10  points  or  to  increase  characters 
beyond  12  per  inch  is  not  permitted.  Such 
techniques  are  construed  as  a  deliberate 
attempt  to  circumvent  the  intent  of  page 
limitajtions  set  forth  above. 

(4)  Proposal  must  lie  flat  when  open, 
elaborate  binding  is  not  desirable. 

(5)  No  models,  mockups  or  video  tapes  will 
be  accepted. 

(6)  Technical  proposals  will  be  prepared  in 
the  same  sequence  as  the  statement  of  work. 

(ii)  Content. 

All  proposals  must  be  complete  and 
respond  directly  to  the  requirements  of  the 
solicitation.  The  foctors  and  subfactors  listed 
in  Section  M  of  the  solicitation  shall  be 
addressed.  Cost  and  supporting  data  shall  be 
included  only  in  the  cost  volume.  All  other 
information  shall  be  included  in  the 
technical  volume. 


PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.  Section  236.201  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 


236.201    Evaluatlofi  of  contractor 
performance. 

(a)  Preparation  of  performance 
evaluation  reports.  Use  DD  Form  2626, 
Performance  Evaluation  (Construction), 
instead  of  SF  1420. 

*        •        •        *        • 

37.  Section  236.204  is  added  to  read 
as  follows: 

23S.204    Disclosure  of  ttte  ntagnltude  of 
construction  projects. 

Additional  price  ranges  are — 

(i)  Between  $10,000,000  and 
$25,000,000; 

(ii)  Between  $25,000,000  and 
$100,000,000: 

(iii)  Between  $100,000,000  and 
$250,000,000; 

(iv)  Between  $250,000,000  and 
$500,000,000;  and 

(v)  Over  $500,000,000. 

38.  Section  236.271  is  revised  to  read 
as  follows: 

236.271    Cost-plus-fixed-fee  contracts. 

Annual  military  construction 
appropriations  acts  restrict  the  use  of 
cost-plus- fixed-fee  contracts  (see 
216.306(c)).  • 

39.  Section  236.604  is  amended  by 
adding  paragraph  (a)  introductory  text 
to  read  as  follows: 

236.604    Performance  evaluation. 

(a)  Preparation  of  performance 
reports.  Use  DD  Form  2631. 
Performance  Evaluation  (Architect- 
Engineer),  instead  of  SF  1421. 

(2)  •  •  • 


PART  242— CONTRACT 
ADMINISTRATION 

40.  Section  242.203  is  amended  by 
removing  at  the  end  of  paragraph 
(a)(i)(P)  the  word  "and";  by  removing  at 
the  end  of  paragraph  (a)(i)(Q)  the  period 
and  adding  a  semicolon  and  the  word 
"and";  by  revising  paragraph  (a)(ii);  by 
removing  paragraph  (a)(iii);  and  by 
redesignating  paragraphs  (a)(iv)  and 
(a)(v)  as  (a)(iii)  and  (a)(iv)  respectively. 
The  revision  reads  as  follows: 

242.203    Retention  of  contract 
administration. 

(a)(i)  *  *  • 

(ii)  Contract  administration  functions 
for  base,  post,  camp,  and  station 
contracts  on  a  military  installation  are 
normally  the  responsibility  of  the 
installation  or  tenant  conunander. 
However,  the  Defense  Contract 
Management  Command  (E)CMC)  shall, 
upon  request  of  the  military  department, 
and  subject  to  prior  agreement,  perform 


contract  administration  services  on  a 
military  installation. 

PART  246— QUALITY  ASSURANCE 

41.  Section  246.770-2  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d)  respectively;  by 
adding  a  new  paragraph  (b);  and  by 
revising  the  newly  designated  paragraph 
(c)  to  read  as  follows: 

246.770-2    Policy. 

(a)  •  *  * 

(b)  Contracting  officers  and  program 
managers  shall  consider  the  following 
when  developing  and  negotiating 
weapon  system  warranty  provisions: 

(1)  Warranties  may  not  be  appropriate 
in  all  situations,  and  a  waiver  should  be 
sought  if  a  warranty  would  not  be  cost- 
effective  or  would  otherwise  be 
inconsistent  with  the  national  defense. 
In  drafting  warranty  provisions,  the 
drafters  must  ensure  they  understand 
the  plaiuied  operational,  maintenance, 
and  supply  concepts  of  the  weapon 
system  to  be  fielded,  and  must  structure 
a  warranty  that  matches  those  concepts. 
A  warranty  plan  should  be  prepared  in 
consonance  with  development  of  the 
warranty  provision  early  in  the  weapon 
system's  life  cycle.  The  plan  should 
contain  program  warranty  strategy, 
terms  of  the  warranty,  administration 
and  enforcement  requirements,  and 
should  be  coordinated  with  the  user  and 
support  activities. 

(2)  A  cost/benefit  analysis  must  be 
accomplished  in  support  of  each 
warranty  (see  246.770-7).  The  cost/ 
benefit  analysis  compares  all  costs 
associated  with  the  warranty  to  the 
expected  benefits.  An  estimate  shall  be 
made  of  the  likelihood  of  defects  and 
the  estimated  cost  of  correcting  such 
defects.  Also,  if  substantive  changes  are 
required  to  the  planned  operational, 
maintenance,  or  supply  concepts,  any 
increased  costs  should  be  weighed 
against  the  expected  benefits  in 
deciding  whether  a  warranty  is  cost- 
effective. 

(3)  The  Warranty  Guidebook  prepared 
by  the  Defense  Systems  Management 
College,  Fort  Belvoir,  VA  22060-5426,  is 
a  valuable  reference  that  can  assist  in 
the  development,  negotiation,  and 
administration  of  an  effective  weapon 
system  warranty. 

(c)  Contracting  officers  may  require 
warranties  that  provide  greater  coverage 
and  remedies  than  specified  in 
paragraph  (a)  of  this  subsection. 
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42.  Secti(m  246.770-8  is  amended  by 
revising  the  intnxluctory  text  of 
paragraph  (a);  by  removing  paragraph 
(bM2):  by  redesignating  paragraph  (b)(3) 
as  paragraph  (b)(2).  and  by  revising  the 
intooductory  text  of  paragraphs  (c)  and 
(c)(2).  The  revised  text  reads  as  follows: 

a46u770-8   WMvwandnotfflcation 


CONTRACT  DEFINmZATION  (FEB 
1996) 


(a)  The  Secretary  of  Defense  has 
del^ated  waiver  authority  within  the 
limits  specified  in  10  U.S.C.  2403.  The 
waiving  authority  for  the  defense 
agencies  is  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology). 
Submit  defense  agency  waiver  requests 
to  the  Director.  DefenseProcurement, 
for  processing.  The  waiving  authority 
for  the  military  departments  is  the 
Secretary  of  the  dei>artment  with 
authority  to  redelegate  no  lower  than  an 
Assistant  Secretary.  The  waiving 
authority  may  waive  one  or  more  of  the 
weaptm  system  warranties  required  by 
246.770-2  if— 


(c)  Departments  and  agencies  shall 
issue  procedures  for  processing  waivers 
and  notifications  to  Congress. 

(1)  •  " 

(2)  Notifications  shall  include — 


PART  2S2-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

43.  Secticm  252.209-7005  is  amended 
by  revising  the  clause  date  to  read  "(FEB 
1996)";  and  by  revising  paragraph  (b)  to 
read  as  follows: 

2S2J09-7006    MUNary  recruiting  on 


(b)  Genaxil.  An  institution  of  higher 
education  that  has  been  determined,  using 
pnx:echirBS  established  by  the  Secretary  of 
Defense  at  32  CFR  pait  216:  (1)  to  have  a 
policy  of  denying,  or  (2)  to  effectively 
prevent  the  Secretary  of  Eiefense  from 
obtaining  for  military  recruiting  purposes, 
entry  to  such  institution's  campuses,  access 
to  students  on  those  campuses,  or  access  to 
directory  information  pertaining  to  its 
students,  is  ineligible  for  contract  award  and 
payments  under  existing  contracts.  In 
addition,  the  Government  shall  terminate  this 
cratract  for  the  Contractor's  material  {ailure 
to  comply  with  the  terms  and  conditions  of 
award. 


44.  Section  252.217-7027  is  revised  to  read 
as  fioUows: 

2S2.217-70Z7   Contract  Deflnitizatlon. 

As  prescribed  in  217.7406(b).  use  the 
following  clause: 


(a)  A. 


Jinsert  specific  type  of  contract 


action)  is  contemplated.  The  Contractor 
agrees  to  begin  promptly  negotiating  with  the 
Contracting  Officer  the  terms  of  a  definitive 
contract  that  will  include  (1)  all  clauses 
required  by  the  Federal  Acquisition 
Regulation  (FAR)  on  the  date  of  execution  of 
the  underfinitized  contract  action,  (2)  all 
clauses  required  by  law  on  the  date  of 
execution  of  the  definitive  contract  action, 
and  (3)  any  other  mutually  agreeable  clauses, 
terms,  and  conditions.  The  Contractor  agrees 

to  submit  a (insert  type  of  proposal; 

e.g.,  fixed-price  or  cost-and-fee)  proposal  and 
cost  or  pricing  data  supporting  its  proposal. 

(b)  The  schedule  for  definitizing  this 
contract  is  as  follows  (insert  target  date  for 
definitization  of  the  contract  action  and 
dates  for  submission  of  proposed,  beginning 
of  negotiations,  and,  if  appropriate, 
submission  of  the  make-or-buy  and 
subcontracting  plans  and  cost  or  pricing 
data). 
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(c)  If  agreement  on  a  definitive  contract 
action  to  supersede  this  undefinitized 
contract  action  is  not  reached  by  the  target 
date  in  paragraph  (b)  of  this  clause,  or  within 
any  extension  of  it  granted  by  the  Contracting 
Officer,  the  Contracting  Officer  may,  with  the 
approval  of  thfe  head  of  the  contracting 
activity,  detennine  a  reasonable  price  or  fee 
in  accordance  with  subpart  15.8  and  part  31 
of  the  FAR,  subject  to  Contractor  appeal  as 
provided  in  the  Disputes  clause.  In  any 
event,  the  Contractor  shall  proceed  with 
completion  of  the  contract,  subject  only  to 
the  Limitation  of  Government  Liability 
clause. 

(1)  After  the  Contracting  Officer's 
determination  of  price  or  fee,  the  contract 
shall  be  governed  by — 

(i)  All  clauses  required  by  the  FAR  on  the 
date  of  execution  of  this  underHnitized 
contract  action  for  either  fixed-price  or  cost- 
reimbursement  contracts,  as  determined  by 
the  Contracting  Officer  under  this  paragraph 
(c); 

(ii)  All  clauses  required  by  law  as  of  the 
date  of  the  Contracting  Officer's 
determination;  and 

(iii)  Any  other  clauses,  terms,  and 
conditions  mutually  agreed  upon. 

(2)  To  the  extent  consistent  with  paragraph 
(c)(1)  of  this  clause,  all  clauses,  terms,  and 
conditions  included  in  this  undefinitized 
contract  action  shall  continue  in  effect, 
except  those  that  by  their  nature  apply  only 
to  an  undefinitized  contract  action. 

(d)  The  definitive  contract  resulting  from 
this  undefinitized  contract  action  will 

include  a  negotiated 

(insert  "cost/price  ceiling"  or  "firm-fixed 
price")  in  no  event  to  exceed 

(insert  the  not-to- 

exceed  amount). 

(End  of  clause) 

45.  Section  252.223-7007  is  added  to 
read  as  follows: 


252.223-7007   Safeguarding  Sensitive 
Conventional  Arms,  Ammunition,  and 
Exploaives. 

As  prescribed  in  223.7203,  use  the 
following  clause: 

Safeguarding  Sensitive  Conventional  Arms, 
Ammunition,  and  Explosives  (Feb.  1996) 

(a)  Definition. 

"Arms,  ammunition,  and  explosives 
(AA&E),"  as  used  in  this  clause,  means  those 
items  within  the  scope  (chapter  1,  paragraph 
B)  of  DoD  5100.76-M,  Physical  Security  of 
Sensitive  Conventional  Arms,  Ammunition, 
and  Explosives. 

(b)  The  requirements  of  DoD  5100.76-M 
apply  to  the  following  items  of  AA&E  being 
developed,  produced,  manufactured,  or 
purchased  for  the  Government,  or  provided 
to  the  Contractor  as  Government-furnished 
prop>erty  under  this  contract: 


Nomenclature 


National 

siock 

numt>er 


Sensitivity 
category 


(c)  The  Contractor  shall  comply  with  the 
requirements  of  DoD  5100.76-M,  as  specified 
in  the  statement  of  work.  The  edition  of  DoD 
5100.7&-M  in  effect  on  the  date  of  issuance 
of  the  solicitation  for  this  contract  shall 
apply. 

(d)  The  Contractor  shall  allow 
representatives  of  the  Defense  Investigative 
Service  (DIS),  and  representatives  of  other 
appropriate  offices  of  the  Government,  access 
at  all  reasonable  times  into  its  facilities  and 
those  of  its  subcontractors,  for  the  purpose  of 
performing  surveys,  inspections,  and 
investigations  necessary  to  review 
compliance  with  the  physical  security 
standards  applicable  to  this  contract. 

(e)  The  Contractor  shall  notify  the 
cognizant  DIS  field  office  of  any  subcontract 
involving  AA&E  within  10  days  after  award 
of  the  subcontract. 

(f)  The  Contractor  shall  ensure  that  the 
requirements  of  this  clause  are  included  in 
all  subcontracts,  at  every  tier — 

(1)  For  the  development,  production, 
manu&cture,  or  purchase  of  AA&E;  or 

(2)  When  AA&E  will  be  provided  to  the 
subcontractor  as  Government-furnished 
property. 

(g)  Nothing  in  this  clause  shall  relieve  the 
Contractor  of  its  responsibility  for  colnplying 
with  applicable  Federal,  state,  and  local  laws, 
ordinances,  codes,  and  regulations  (including 
requirements  for  obtaining  licenses  and 
permits)  in  connection  with  the  performance 
of  this  contract. 

(End  of  clause] 

252.22a-7006    [Removed  and  Reserved] 

46.  Section  252.228-7006  is  removed 
and  reserved. 

252.232-7004    [Amended] 

47.  Section  252.232-7004  is  amended 
by  revising  the  clause  date  to  read  "(FEB 
1996)"  and  by  revising  in  paragraph  (a), 
in  the  parenthetical  phrase,  the  word 


"excepting"  to  read  "including"  and  the 
phrase  "Undefinitized  Actions"  to  read 
"Undefinitized  Contract  Actions." 

PART  253— FORMS 

48.  Section  253.213-70  is  amended  by 
revising  paragraph  (e)(14)  to  read  as 
follows: 

253.21 3-70—    Instructions  for  completion 
of  DD  Form  1156 

***** 

(e)  •  •  • 

14    SHIP  TO— 

If  a  single  ship-to  point  applies  to  the 
entire  order,  enter  the  name  and  address  of 
that  point  in  this  block  and  a  DODAAD  code 
in  the  code  block.  For  FMS  shipments,  enter 
the  MAPAD  code  in  the  code  block  and  an 
instruction  for  the  contractor  to  contact  the 
transportation  office  of  the  administering 
activity  to  obtain  a  name  and  shipping 
address.  Enter  multiple  ship-to  points  in  the 
schedule  and  mark  this  block,  "See 
Schedule." 
***** 

49.  At  the  end  of  Part  253  "253.303- 
2626,  Performance  Evaluation 
(construction)"  and  "253.303-2631, 
Performance  Evaluation  (Architect- 
Engineer)"  are  added  to  the  DEARS 
Form  List. 

Appendix  G  to  Chapter  2  [Amended] 

50-51.  Appendix  G  to  Chapter  2.  Part 
3,  Navy  Activity  Address  Numbers,  is 
amended  by  revising  activity  address 
numbers  N00019,  N00023,  N00024, 
N00030,  N00039,  N00104,  N00383,  and 
by  adding  activity  address  number 
N00391  to  read  as  follows: 

Appendix  G— Activity  Address 
Numbers 


PART  3-NAVY  ACTIVTTY  ADDRESS 
NUMBERS 

*  *        *        *        * ' 
N00019^Naval  Air  Systems  Command 
EF*,  GU*— 1421  Jefferson  Davis 

Highway 
EFO-9— Arlington,  VA  22243-5120 
***** 

N00023 — ^Naval  Supply  Systems 

Command 
4J*,  L5*— 1931  Jefferson  Davis  Highway 
4J0-9— Arlington,  VA  22241-5360 
N00024 — ^Naval  Sea  Systems  Command 
EH*,  UO*— 2531  Jefferson  Davis 

Highway 
EHO-9— Arlington,  VA  22242-5160 
***** 

N00030— Strategic  Systems  Programs 
EK'— 1931  Jefferson  Davis  Highway 
EKO-9— Arlington,  VA  22241-5362 

*  »        •        •        * 

N00039 — Space  and  Naval  Warfare 
Systems  Command 


NS*— 2451  Crystal  Drive 
NSO-9— Arlington,  VA  22245-5200 

***** 

N00104 — Naval  Inventory  Control  Point 
EP— 5450  Carlisle  Pike 
EQ— Box  2020,  Mechanicsburg,  PA 
17055-0788 

***** 

N00383 — Naval  hiventory  Control  Point 

GB — 700  Robbins  Avenue 

GC— Philadelphia,  PA  19111-5098 

***** 

N00391 — Naval  Inventory  Control  Point 

EP,  EQ, — 700  Robbins  Avenue 

GB,  GC— Philadelphia,  PA  19111-5098 

*  .      *        »        *        * 

52.  Appendix  G  to  Chapter  2,  Part  4, 
Marine  Corps  Activity  Address 
Numbers,  is  amended  by  revising 
activity  niunber  M67854  to  read  as 
follows: 

PART  4— MARINE  CORPS  ACTIVrrY 
ADDRESS  NUMBERS 

***** 
M67854 — Marine  Corps  Systems 

Command 
(MAJ00027)— 2033  Bamett  Ave,  Suite 

315 
MU6-9— Quantico,  VA  22134-5010 
***** 

53.  Appendix  G.  Chapter  2,  Part  10, 
Miscellaneous  Defense  Activities 
Activity  Address  Numbers,  is  amended 
by  revising  activity  niunber  MDA946  to 
read  as  follows: 

PART  10— MISCELUKNEOUS 
DEFENSE  ACTIVITIES  ACnVITY 
ADDRESS  NUMBERS   , 

•        •        *        *        • 

MDA946 — Real  Estate  and  Facilities 
Directorate,  Washington 
headquarters  Services,  1155 
Defense  Pentagon,  room  3C345, 
Washington,  DC  20301-1155 

***** 

[FR  Doc.  96-4480  Filed  2-28-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[Doclcet  No.  951221306-6038-02;  I.D. 
020296B] 

Reef  Fisti  Fishery  of  the  Gulf  of 
Mexico;  Revised  1996  Red  Snapper 
Season 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerc*. 


ACTION:  Emergency  interim  rule. 

summary:  NMFS  issues  this  emergency 
interim  rule  to  suspend  implementation 
of  the  red  snapper  individual 
transferable  quota  (ITQ)  system  for  the 
Gulf  of  Mexico,  previously  scheduled  to 
begin  April  1, 1996,  to  make  the  entire 
1996  commercial  quota  for  red  snapper 
available  to  the  fishery  which  opened 
February  1, 1996,  and  to  extend  for  the 
emergency  period  the  red  snapper  trip 
limit  and  permit  endorsement  system. 
The  intended  effect  is  to  respond  to  an 
emergency  situation  involving  the 
commercial  red  snapper  fishery  by 
preventing  adverse  social  and  economic 
impacts  on  fishery  participants  while 
allowing  a  controlled  harvest  of  fish  for 
the  1996  season. 

EFFECTIVE  DATES:  The  amendments  to 
§§641.7  paragraphs  (nn)  through  (pp) 
and  641.31  through  641.33  are  effective 
February  23,  1996,  through  May  29, 
1996. 

The  removal  of  §§  641.34  and  641.7 
paragraph  (qq)  is  effective  February  23, 
1996. 

The  April  1, 1996.  effective  date  for 
the  amendments  to  part  641  listed  in 
amendatory  instruction  2  are  delayed 
indefinitely. 

ADDRESSES:  Copies  of  documents 
supporting  this  action,  including  an 
environmental  assessment,  may  be 
obtained  from  Robert  Sadler,  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N..  St.  Petersburg.  FL 
33702. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  Sadler,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  and  is  implemented  through 
regulations  at  50  CFR  part  641  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Delayed  Opening  of  the  1906 
Conunercial  Red  Snapper  Fishery 

Under  the  provisions  of  an  emergency 
interim  rule  (61  FR  17,  )anuar>'  2.  1996). 
requested  by  the  Council  and  issued  by 
NMFS,  (1)  the  opening  of  the  1996  red 
snapper  commerciaj  fishery  was 
delayed  from  January  1  until  February  1, 
1996;  (2)  an  interim  commercial  quota 
of  1.00  miUion  lb  (0.45  miUion  kg)  was 
established  for  the  period  February  1 
through  March  31. 1996;  and  (3)  the  red 
snapper  trip  limit  and  vessel  permit 
endorsement  system  was  continued 


7752      Federal  Register  /  Vol.  61.  No.  41  /    Thursday,  February  29,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  41  /    Thursday,  February  29.  1996  /  Rules  and  Regulations      7753 


through  March  31, 1996.  These 
measures  were  intended  to  allow  a 
controlled  commercial  fishery  for  red 
snapper  during  the  Lenten  season,  when 
demand  for  fish  is  high,  prior  to 
implementation  of  the  ITQ  system  on 
April  1. 1996.  (The  ITQ  system  was 
contained  in  Amendment  8  to  the  FMP 
and  was  pubUshed  as  a  final  rule  on 
November  29, 1995  (60  PR  61200).  Some 
paragraphs  in  that  final  rule  pertaining 
to  the  ITQ  system  were  recodified  in  the 
final  rule  to  implement  Amendment  1 1 
(60  FR  64350,  December  15. 1995). 
Accordingly,  this  emergency  intenm 
rule  contains  references  to  both  of  those 
fiinal  rules.) 

In  its  request  for  these  emergency 
management  measiu^s,  the  Coimcil 
expressed  its  intent  that  should  the  ITQ 
system  be  disapproved  by  NMFS  or  its 
implementation  be  delayed  by 
Congressional  action  (e.g.,  proposed 
Congressional  moratoriimis  on  ITQ 
systems),  then  the  commercial  fishery 
should  remain  open  until  the  full 
annual  commercial  quota  is  taken  under 
the  red  snapper  trip  limit  and 
endorsement  system  that  was  in  effect 
during  1995. 

Delay  in  the  Implementation  of  the  ITQ 
System 

Because  of  the  furlough  of  NMFS 
personnel  in  late  December  1995  and 
early  January  1996  and  budget 
limitations  under  the  continuing 
resolution  that  provides  operating  funds 
for  the  Department  of  Commerce,  NMFS 
is  unable  to  implement  the  red  snapper 
ITQ  system  by  April  1, 1996.  As  a  result 
of  the  furlou^,  NMFS  was  unable  to 
process  fishermen's  requests  for  appeals 
of  NMFS'  initial  determinations 
regarding  historical  captain  status  and 
red  snapper  landings  records.  Final 
determinations  through  the  appeals 
process  are  essential  to  establish  finally 
who  will  be  initial  shareholders  in  the 
ITQ  system  and  the  amounts  of  their 
initial  'shares.  In  addition,  NMFS 
concluded  that  it  would  be 
unreasonable  to  expect  red  snapper 
fishermen  to  pursue  their  appeals  before 
the  Coimcil  Appeals  Board  during 
February  1996  when  the  commercial  red 
snapper  fishery  is  open  and  fishermen 
are  busy  with  harvesting  operations. 
Under  the  provisions  of  Amendment  8 
and  its  implementing  rule,  the  appeals 
process  must  be  completed  before 
NMFS  can  issue  red  snapper  ITQ  shares 
and  coupons. 

Period  of  Suspension 

NMFS  issues  this  emergency  interim 
rule,  effective  initially  for  90  days  after 
its  date  of  pubUcation,  as  authorized  by 
section  305(c)  of  the  Magnuson  Act. 


Should  NMFS  and  the  Council  agree, 
this  emergency  interim  rule  may  be 
extended  for  an  additional  period  of  90 
days.  If  the  commercial  quota  for  red 
snapper,  currently  3.06  miUion  pounds 
(1.39  miUion  kg],  has  not  been  taken 
during  the  initial  90  days,  such 
agreement  and  extension  are  expected. 
Since  the  entire  commercial  quota  for 
1996  is  likely  to  have  been  taken  under 
this  emergency  interim  rule,  or 
extension  thereof,  the  earliest  date  that 
the  ITQ  system  could  begin  operation  is 
January  1,  1997  (beginning  of  a  new 
fishing  year),  unless  the  1996 
commercial  quota  is  increased  through 
a  separate  regulatory  action  and  the 
appeals  process  isj completed. 

Red  Snapper  Trip  Limit  and 
Endorsement  System 

This  rule  extends  for  the  emergency 
period  the  management  regime  for  red 
snapper  that  was  in  effect  for  the  1995 
fishing  year  and  was  previously 
extended  by  the  January  2  emergency 
rule.  Specifically,  landings  of  red 
snapper  are  limited  to  2,000  lb  (907  kg) 
per  trip  or  day  for  vessels  with  red 
snapper  endorsements  on  their  reef  fish 
permits;  other  reef  fish  permitted 
vessels  are  limited  to  200  lb  (91  kg)  per 
trip  or  day.  These  measures  are 
intended  to  spread  out  harvest  over  a 
longer  period  of  time  and  avoid  the 
negative  social  and  economic  impacts 
and  potentially  dangerous  fishing 
conditions  that  would  result  from  a 
derby  fishery  of  very  short  duration. 
Monitoring  of  landings  under  an 
uncontrolled  derby  fishery  would  be 
difficult,  increasing  the  likelihood  that 
the  quota  would  be  exceeded.  This 
might  result  in  adverse  effects  on  the 
recovery  of  the  overfished  red  snapper 
resource.  Red  snapper  permit 
endorsements  that  were  in  effect  on 
December  31, 1995,  have  been  reissued 
hy  NMFS  for  the  1996  fishing  year. 

Compliance  with  NMFS  Guidelines  for 
Emergency  Rules 

This  emergency  interim  rule  meets 
NMFS'  policy  guidelines  for  the  use  of 
emergency  rules,  published  on  January 
6.  1992  (57  FR  375).  The  situation  (1) 
results  from  recent,  unforeseen  events  or 
recently  discovered  circimistances;  (2) 
presents  a  serious  management  problem; 
and  (3)  realizes  immediate  benefits  fitim 
the  emergency  interim  rule  that 
outweigh  the  value  of  prior  notice, 
opportunity  for  public  comment,  and 
deliberative  consideration  expected 
under  the  normal  rulemaking  process. 


Recent,  Unforeseen  Events  or  Recently 
Discovered  Circumstances 

The  furlough  of  NMFS  personnel  and 
curtailed  agency  operating  funds  under 
temporary  funding  bills  ("continuing 
resolutions"),  and  the  effects  on  NMFS' 
ability  to  carry  out  the  provisions  of 
Amendment  8  and  its  implementing 
rule,  were  unforeseen.  As  a  result  of  the 
furlough,  the  Southeast  Regional  Office 
was  imable  to  process  the  requests  for 
appeals  of  its  Initial  determinations 
regarding  historical  captain  status  and 
landings  records  in  a  timely  manner. 
The  appeals  process  must  be  completed 
before  NMFS  can  issue  red  snapper  ITQ 
shares  and  coupons. 

Serious  Management  Problems  in  the 
Fishery 

NMFS  beUeves  that  this  emergency 
interim  rule  is  necessary  to  address 
serious  management  problems  with  the 
fishery,  which  if  unaddressed,  could 
cause  significant  adverse  social  and 
economic  impacts  on  fishery 
participants. 

If  the  combined  emergency  actions  of 
the  immediate  availabihty  of  the  entire 
1996  red  snapper  commercial  quota  and 
the  suspension  of  the  ITQ  system  are 
not  taken,  then  the  commercial  fishery 
would  have  to  be  closed  for  an 
indefinite  period  after  the  interim  1.00- 
million  lb  (0.45-million  kg)  quota  is 
harvested.  Since  this  closiu«  would 
extend  significantly  beyond  April  1, 
1996,  it  would  have  severe  negative 
economic  effects,  particularly  for 
commercial  fishermen  who  had  planned 
to  participate  in  the  fishery  under  the 
ITQ  program  commencing  April  1. 

Making  the  entire  1996  red  snapper 
commercial  quota  immediately  available 
for  harvest  under  the  trip  hmit  and 
endorsement  system  has  the  effect  of 
returning  the  red  snapper  management 
regime  for  this  year  to  the  regime  that 
was  in  place  from  1993  through  1995 
under  provisions  of  the  FMP.  This 
regime  released  the  entire  annual 
commercial  quota  at  the  start  of  the 
fishing  season,  which  was  timed  to 
ensure  that  the  fishery  was  open  during 
Lent.  The  fishery  remained  open,  imder 
the  vessel  permit  endorsement  and  trip 
limit  program,  until  the  quota  was 
caught  (usually  sometime  in  April  of 
each  year).  This  management  approach, 
while  still  presenting  fishery  problems 
intended  to  be  addressed  through  the 
ITQ  system,  was  based  on  the  Council's 
and  NMFS'  determination  that  it  offered 
greater  social  and  economic  benefits 
than  provided  by  a  split  season  or  by  a 
less  restrictive  harvest  rate.  The 
expected  benefits  of  this  emergency  rule 
are  the  same  as  those  intended  fi-om  the 
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previous  management  regime;  they  are 
described  as  follows. 

'Traditionally,  consumer  demand  for 
fresh  red  snapper  is  significantly  higher 
during  the  Lenten  season  (February 
through  March)  than  the  rest  of  the  year. 
The  result  is  that  the  prices  to  fishermen 
for  their  catch  are  higher  at  this  time 
than  later  in  the  year.  Consequently, 
gross  revenues  to  fishermen  from  taking 
the  remaining  commercial  quota  now 
are  significantly  higher  (although 
difficult  to  quantify)  than  if  these  fish 
were  caught  later  this  year.  As  such, 
fishermen  would  suffer  substantial 
economic  loss  if  they  were  unable  to 
continue  fishing  during  this  early  spring 
period.  • 

A  continuous  commercial  red  snapper 
season  in  the  Gulf  in  recent  years  has 
avoided  or  minimized  market 
disruptions  in  the  supply  of  fresh,  high 
quality,  fish.  In  the  past,  these  market 
disruptions  in  the  supply  of  fresh  fish 
have  been  shown  to  have  negative 
effects  on  fishermen's  incomes.  For 
example,  without  a  steady  supply  of 
fresh  fish,  dealers  tuim  to  cheaper, 
frozen  imports  to  satisfy  the  consiuner 
demand;  the  result  can  include 
temporarily  depressed  prices  and  short- 
term  losses  of  market  share.for  fresh  fish 
until  the  dealers  exhaust  their 
inventories  of  frozen  product.  Also,  an 
imstable  domestic  supply  of  red  snapper 
usually  results  in  wider  fluctuations  in 
ex-vessel  prices  for  the  same  quality  of 
product. 

Another  benefit  of  a  continuous 
season  is  minimizing  the  time  and 
economic  costs  to  fishermen  associated 
with  their  changing  fisheries.  For 
example,  if  the  red  snapper  fishery  is 
opened,  closed,  and  then  reopened,  it 
would  require  additional  effort  and 
costs  for  vessel  owners  to  change  fishing 
gear,  related  supplies,  and  crew  each 
time  they  entered  or  left  the  snapper 
fishery.  Also,  since  the  red  snapper 
fishery  is  considered  more  lucrative 
than  most  of  the  alternative  fisheries, 
fishermen  would  make  every  effort  to 
reenter  this  fishery  when  it  opens,  even 
after  Lent.  During  a  disrupted  red 
snapper  season,  there  are  added 
difficulties  of  finding  and  keeping 
experienced,  reUable  crew.  In  smnmary, 
these  additional  costs/efforts  required  to 
fish  for  red  snapper  during  a  disrupted 
season  can  be  particularly  burdensome 
for  a  given  vessel  owner. 

Finally,  a  discontinuous  red  snapper 
commercial  fishery  with  a  reopening 
during  late  spring/early  siunmer  would 
require  fishermen  to  forego  their  normal 
deeper  water  fisheries  during  that  time 
(e.g.,  tilefish,  snowy  grouper,  and  tima). 
In  order  to  make  a  livelihood,  most 
fishermen  participate  in  several 


fisheries  during  the  course  of  the  year, 
and  accordingly  follow  long  established 
seasonal  patterns  of  changing  fisheries. 
The  red  snapper  fishery  is  more  readily 
prosecuted  in  late  winter/early  spring 
because  the  fish  are  located  in  near- 
shore,  shallower  water  areas,  where  they 
are  more  concentrated  than  later  in  the 
year.  There  are  also  distinct  safety 
benefits  of  being  able  to  fish  near  shore 
during  the  bad  weather  that  is  common 
in  winter  and  early  spring.  Other 
fisheries,  particularly  the  deep  water 
grouper  fishery,  are  more  readily 
prosecuted  during  late  spring/early 
siunmer  when  weather  conditions  are 
more  consistent  and  relatively  better.  A 
spUt  commercial  red  snapper  season 
during  1996  would  disrupt  these 
traditional  fishing  patterns  without  any 
compensatory  benefits. 

"Without  the  red  snapper  endorsement 
system,  which  includes  vessel  trip 
limits,  permitted  vessels  would  have  no 
restrictions  on  landing  levels.  This 
would  result  in  a  derby  fishery  of  very 
short  duration.  Monitoring  of  landings 
under  these  conditions  would  be 
difficuh,  increasing  the  likelihood  that 
the  quota  would  be  exceeded.  NMFS  is 
concerned  that  this  would  adversely 
impact  stock  recovery.  In  addition, 
fishermen  would  suffer  significant 
economic  losses  due  to  lower  ex-vessel 
prices,  as  occurred  i.n  fishing  years 
before  the  endorsement  and  trip  limit 
provisions  were  implemented.  To  avoid 
these  problems,  this  emergency  interim 
rule  continues  the  trip  limits,  which 
will  constrain  vessel  landings  to  the 
commercial  quota,  provide  for  better 
prices  to  fishermen,  and  increase  the 
short-term  economic  yield  in  the 
fishery. 

Immediate  Benefits 

The  immediate  benefits  of  the 
emergency  interim  rule  greatly  outweigh 
the  value  of  prior  notice  and 
opportunity  for  public  comment  which 
would  occur  under  normal  rulemaking. 

Effect  of  this  Emeigency  Interim  Rule 
on  Existing  Regulatiofis 

The  emergency  interim  rule  published 
on  January  2, 1996  (61  FR  17)  is 
superseded  by  this  emergency  interim 
rule. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
apphcable  law. 

The  AA  finds  that  failure  to 
implement  the  actions  in  this 
emergency  interim  rule  would  result  in 


negative  social  and  economic  impacts 
described  above  and  lead  to  fishing 
under  potentially  dangerous  conditions. 
In  addition,  the  uncontrolled  harvest 
that  would  occur  without  these  actions 
could  contribute  to  overfishing  of  red 
snapper.  "Tie  foregoing  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  the 
opportunity  for  pubUc  comment, 
pursuant  to  authority  set  forth  at  5 
U.S.C.  553(b)(B).  as  such  procedures 
would  be  contrary  to  the  public  interest. 
Similarly,  the  need  to  implement  these 
measures  in  a  timely  manner  to  address 
the  economic  emergency  and  public 
safety  considerations  constitutes  good 
cause  under  5  U.S.C.  553(d)(3)  to  waive 
the  30-day  delay  in  effectiveness. 

This  emergency  interim  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866,  and  has  been 
reviewed  and  cleared  by  the  Office  of 
Management  and  Budget. 

This  emergency  interim  rule  is 
exempt  from  the  procedures  of  the 
Regulatory  Flexibility  Act  because  this 
rule  is  not  required  to  be  issued  with 
prior  notice  and  opportunity  for  public 
comment. 

List  of  Subjects  in  50  CFR  Part  641 

'      Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated;  February  21. 1996 
Gary  Madock. 

Program  Management  Officer.  National 
Marine  Fisheries  Sennce. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  US  C  1801  et  seq 

MM1.1.    641.4,  641.5,  641.7,  641.10.  641.24 
[Amended] 

2.  The  April  1.  1996.  effective  datp  of 
the  following  amendments  is  delayed 
indefinitely: 

a.  In  §  641.1 ,  the  revision  of  paragraph 
(b).  published  November  29.  1995  (60 
FR  61206). 

b.  In  §641.4,  the  revision  to  the  third 
sentence  of  paragraph  (i).  published 
November  29.  1995  (60  FR  61207);  and 
the  revision  to  the  first  sentence  of 
paragraph  (a)(4)  and  the  addition  of 
paragraph  (o).  published  December  15, 
1995  (60  FR  64354). 

c.  In  §641.5,  redesignation  of 
paragraph  (d)(3)  as  paragraph  (d)(4). 
revision  of  paragraph"  (d)(2),  and 
addition  of  paragraph  (d)(3).  published 
November  29.  1995  (60  FR  61207). 
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d.  In  §641.7,  revisions  of  paragraphs 
(g).  (r),  and  (bb),  pubUshed  November 
29. 1995  (60  PR  61207)  and  the 
superseding  revisions  published 
December  15, 1995  (60  FR  64354);  and 
addition  of  paragraphs  (ff)  through  (kk), 
published  November  29, 1995  (60  FR 
61207).  (Note:  The  first  revision  to 
641.7(bb)  pubhshed  on  November  29, 
1995  became  effective  January  1, 1996. 
and  remains  in  effect.] 

e.  In  §641.10,  addition  of 
introductory  text  and  paragraphs  (a)  and 
(b).  published  November  29, 1995  (60 
FR  61207) 

f.  In  §641.24,  redesignation  of 
paragraphs  (a)(2)  and  (a)(3)  as 
paragraphs  (a)(3)  and  (a)(4), 
respectively,  revision  of  the  reference  in 
newly  redesignated  paragraph  (a)(4), 
and  addition  of  paragraph  (a)(2), 
published  on  November  29, 1995  (60  FR 
61209). 

3.  In  §641.7,  paragraph  (qq)  is 
removed  and  paragraphs  (nn)  through 
(pp)  are  revised  to  read  as  follows. 
Paragraphs  (nn)  through  (pp)  are 
effective  through  May  29, 1996. 

f641.7    Protiibitions. 

•        •        •        •        * 

(nn)  Exceed  the  vessel  trip  or  landing 
limits  for  red  snapper,  as  specified  in 
§  641.31(a)  and  (b). 

(oo)  Transfer  a  red  snapper  at  sea,  as 
specified  in  §  641.31(c). 

(pp)  Purchase,  barter,  trade,  or  sell,  or 
attempt  to  purchase,  barter,  trade,  or 
sell,  a  red  snapper  possessed  or  landed 
in  excess  of  a  trip  or  landing  limit,  as 
specified  in  §  641.31(d). 

§641.34    [Rwnovcd] 

4.  Section  641.34  is  removed. 

4a.  Sections  641.31  through  641.33 
are  revised  to  read  as  follows.  Sections 
641.31  through  641.33  are  effective 
through  May  29, 1996. 

§•41^1    R«d  snapper  trip  limits. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  vessel  that  has  on 
board  a  valid  commercial  reef  fish 
permit  may  not  possess  on  any  trip  or 
land  in  any  day  red  snapper  in  excess 
of  200  lb  (91  kg),  whole  or  eviscerated. 

(b)  A  vessel  that  has  on  board  a  valid 
commercial  reef  fish  permit  and  a  valid 
red  snapper  endorsement  may  not 
possess  on  any  trip  or  land  in  any  day 
red  snapper  in  excess  of  2,000  lb  (907 
kg),  whole  or  eviscerated. 

(c)  A  red  snapper  may  not  be 
transferred  at  sea  from  one  vessel  to 
another. 

(d)  No  person  may  purchase,  barter, 
trade,  or  sell,  or  attempt  to  purchase, 
barter,  trade,  or  sell,  a  red  snapper 
possessed  or  landed  in  excess  of  the  trip 


or  landing  limits  specified  in  paragraphs 
(a)  and  (b)  of  this  section. 

§  641 .32    Red  snapper  endorsement 

(a)  As  a  prerequisite  for  exemption 
frt)m  the  trip  limit  for  red  snapper 
specified  in  §  641.31(a),  a  vessel  for 
which  a  commercial  reef  fish  permit  has 
been  issued  under  §  641.4  must  have  a 
red  snapper  endorsement  on  such 
permit  and  such  permit  and 
endorsement  must  be  aboard  the  vessel. 

(b)  A  red  snapper  endorsement  is 
invalid  upon  sale  of  the  vessel; 
however,  an  owner  of  a  vessel  with  a 
commercial  reef  fish  permit  may 
transfer  the  red  snapper  endorsement  to 
another  vessel  with  a  commercial  reef 
fish  permit  owned  by  the  same  entity  by 
returning  the  existing  endorsement  with 
an  application  for  an  endorsement  for 
the  replacement  vessel. 

(c)  The  provisions  of  paragraph  (b)  of 
this  section  notwithstanding,  special 
provisions  apply  in  the  event  of  the 
disability  or  death  of  the  owner  of  a 
vessel  with  a  red  snapper  endorsement 
or  the  disability  or  death  of  an  operator 
whose  presence  aboard  the  vessel  is  a 
condition  for  the  validity  of  a  red 
snapper  endorsement. 

(1)  In  the  event  that  a  vessel  with  a 
red  snapper  endorsement  has  a  change 
of  ownership  that  is  directly  related  to 
the  disability  or  death  of  the  owner,  the 
Regional  Director  may  issue  a  red 
snapper  endorsement,  temporarily  or 
permanently,  with  the  commercial  reef 
fish  permit  that  is  issued  for  the  vessel 
under  the  new  owner.  Such  new  owner 
will  be  the  person  specified  by  the 
owner  or  his/her  legal  guardian,  in  the 
case  of  a  disabled  owner,  or  by  the  will 
or  executor/administrator  of  the  estate, 
in  the  case  of  a  deceased  owner. 
(Change  of  ownership  of  a  vessel  with 

a  commercial  reef  fish  permit  upon 
disability  or  death  of  an  owner  is 
considered  a  purchase  of  a  permitted 
vessel  and  §  641.4(m)(3)  applies 
regarding  a  commercial  reef  fish  permit 
for  the  vessel  imder  the  new  owner.) 

(2)  In  the  event  of  the  disabihty  or 
death  of  an  operator  whose  presence 
aboard  a  vessel  is  a  condition  for  the 
validity  of  a  red  snapper  endorsement, 
the  Regional  Director  may  revise  and 
reissue  an  endorsement,  temporarily  or 
permanently,  to  the  permitted  vessel. 
Such  revised  endorsement  will  contain 
the  name  of  a  substitute  operator 
specified  by  the  operator  or  his/her  legal 
guardian,  in  the  case  of  a  disabled 
operator,  or  by  the  will  or  executor/ 
administrator  of  the  estate,  in  the  case 
of  a  deceased  operator.  As  was  the  case 
with  the  replaced  endorsement,  the 
presence  of  the  substitute  operator 
aboard  and  in  charge  of  the  vessel  is  a 


UMI 


condition  for  the  vaUdity  of  the  revised 
endorsement.  Such  revised  endorsement 
will  be  reissued  only  with  the 
concurrence  of  the  vessel  owner. 

§641.33    Condition  of  a  permit 

As  a  condition  of  a  commercial  reef 
fish  permit  issued  under  §  641.4, 
without  regard  to  where  red  snapper  are 
harvested  or  possessed,  a  vessel  with 
such  permit — 

(a)  May  not  exceed  the  appropriate 
vessel  trip  or  landing  limit  for  red 
snapper,  lis  specified  in  §64 1.3 1(a)  and 
(b);and 

(b)  May  not  transfer  a  red  snapper  at 
sea,  as  specified  in  §  641.31(c). 

(FR  Doc.  96-4432  Filed  f-23-96;  11:41  am] 
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50  CFR  Part  675 

[Docket  No.  960129019-6019-01;  I.D. 
022396q 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area;  Offshore 
Component  PoiiocIc  in  the  Bering  Sea 
Sut>area 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  first  seasonal  allowance  of  the 
pollock  total  allowable  catch  (TAC) 
apportioned  to  vessels  harvesting 
pollock  for  processing  by  the  offshore 
component  in  the  BS. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  February  26, 1996,  until  12 
noon,  A.l.t.,  April  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPtEMENTARY  INFORMATION:  The 
groimdfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §675. 20(a)(7)(ii), 
the  first  seasonal  allowance  of  pollock 


for  vessels  catching  pollock  for 
processing  by  the  o&hore  component  in 
the  BS  was  established  by  the  Final 
1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311,  February  5, 
1996)  as  295,864  metric  tons  (mt). 

The  Director.  Alaska  Region,  NMFS 
(Regional  Director),  has  determined  in 
accordance  with  §  675.20(a)(8),  that  the 
first  seasonal  allowance  of  pollock  TAC 
for  vessels  catching  pollock  for 
processing  by  the  o&hore  component  in 
the  BS  soon  will  be  reached.  Therefore, 
the  Regional  Director  has  estabUshed  a 
direct^  fishing  allowance  of  273,864 
mt  with  consideration  that  22,000  mt 
will  be  taken  as  incidental  catch  in 
directed  fishing  for  other  species  in  the 
BS.  Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
offshore  component  in  the  BS.  This 
closure  is  effective  12  noon,  February 
26, 1996,  until  12  noon,  A.l.t.,  April  15, 
1996.  Under  §  675.20(a)(2)(ii),  the 
second  seasonal  allowance  will  become 
available  12  noon,  A.l.t.,  August  15 
through  the  end  of  the  fishing  year. 

Maximmn  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  imder  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  February  23,. 1996. 
Donald  J.  Leedy, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-4593  Filed  2-26-96;  11:25  am) 
BIUMQ  COOC  3S10-22-F 


50  CFR  Part  675 

[DoekM  Na  96012901»-601»-01;  I  J). 
0223960] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Species  in  the 
Rock  Sole/Flathead  SoleT'Other 
Flatfish"  Fishery  Category  by  Vessels 
Using  Trawi  Gear 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  species  in  the  rock  sole/ 
flathead  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  first 
seasonal  bycatch  allowance  of  Pacific 
halibut  apportioned  to  the  trawl  rock 
sole/flathead  sole/"other  flatfish" 
fishery  category  in  the  BSAI. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  February  26, 1996,  until  12 
noon,  A.l.t.,  April  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the^iagnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 


regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  first  seasonal  bycatch  allowance 
of  Pacific  halibut  for  tbe  BSAI  trawl 
rock  sole/flathead  sole/"other  flatfish" 
fishery  category,  which  is  defined  at 
§675.21(b)(l)(iii)(B){2),  was  established 
by  the  Final  1996  Harvest  Specifications 
of  Groundfish  (61  FR  4311,  February  5, 
1996)  as  453  metric  tons. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§675.21(c)(l)(iii),  that  the  first  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  rock  sole/ 
flathead  sole/"other  flatfish"  fishery  in 
the  BSAI  has  been  caught.  Therefore, 
NMFS  is  prohibiting  directed  fishing  for 
species  in  the  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  categor>-  by 
vessels  using  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  apphcable  gear  types  may  be  found 
in  the  regulations  at  §  675.26(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.21  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  23, 1996. 
Donald  |.  Leedy, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  96-4592  Filed  2-26-96;  1 1  25  am] 
BNJJNQ  CODE  3510-22-F 


7756 


Proposed  Rules 


Federal  Register  /  Vol.  61,  No.  41  /  Thursday,  February  29,  1996  /  Proposed  Rules 


7757 


Federal  Register 

Vol.  61,  No.  41 

Thursday,  February  29,  1996 


This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  to  the  pMkc  of  the  proposed 
issuance  of  mles  and  regulations.  The 
pwpose  of  ttiese  notices  is  to  give  interested 
peraons  an  opportunity  to  participate  in  the 
lute  maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart28 


[CM-«»-001] 

Revision  of  User  Fees  for  1996  Crop 
Cotton  Classification  Services  to 
Qrowsrs 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  reduce 
user  fees  for  cotton  producers  for  1996 
crop  cotton  classification  services  under 
the  Cotton  Statistics  and  Estimates  Act 
in  accordance  with  the  formula 
provided  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987  and  remove 
obsolete  regulations.  The  1995  user  fee 
for  the  classification  service  was  $1.60 
per  bale.  This  proposal  would  reduce 
the  fee  for  the  1996  crop  to  $1.50  per 
bale.  The  proposed  reduction  in  fees  is 
due  to  increased  efficiency  in  classing 
operations  and  is  sufficient  to  recover 
the  costs  of  providing  classiHcation 
services,  including  costs  for 
administration,  supervision,  and 
development  and  maintenance  of 
standards. 

DATES:  Comments  must  be  received  by 
April  1, 1996. 

AODftESSES:  Comments  and  inquiries 
should  be  addressed  to  Lee  Clibum, 
Cotton  Division,  AMS,  USDA,  room 
2641-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  Rm.  2641-South  Building,  14th 
&  hidependence  Avenue,  SW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibum.  202-720-2145. 
SUPPlEMBfTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and  has  not  been  reviewed 


by  the  Office  of  Management  and 
Budget  (0MB). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities  pursuant  to 
the  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.). 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
about  40,000  cotton  growers  who 
voluntarily  submit  their  cotton  for  the 
classification  service.  The  majority  of 
the  growers  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration.  The 
Administrator  of  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  RFA  because:  (1)  The  fee  reduction 
reflects  a  decrease  in  the^:ost-per-unit 
currently  borne  by  those  entities 
utilizing  the  services;  (2)  the  cost 
reduction  will  not  affect  competition  in 
the  marketplace;  and  (3)  the  use  of 
classification  services  is  voluntary. 

In  compliance  with  0MB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  of  1980 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  0MB  and  were  assigned 
OMB  control  number  0581-0009  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.). 

It  is  anticipated  that  the  proposed 
changes,  if  adopted,  would  be  made 
effective  July  1, 1996,  as  provided  by  the 
Cotton  Statistics  and  Estimates  Act. 

Fees  for  Gassification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  under  the 


Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.60  per  bale  dtmng 
the  1995  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  cost  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  supervision, 
development,  and  maintenance  of 
cotton  standards. 

This  proposed  rule  establishes  the 
user  fee  charged  to  producers  for  HVI 
classification  at  $1.50  per  bale  during 
the  1996  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1995.  Therefore,  the  1996 
producer's  user  fee  for  classification 
service  is  based  on  the  1995  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 
1995  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.01  per  bale.  A  1.4 
percent,  or  three  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.01  would  result  in  a  1996  base  fee  of 
$2.04  per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recpnt  12-mpnth  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  E)epartment  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  fi-om  the  1996  crop  is 
estimated  at  19,024,000.  The  1996  base 
fee  was  decreased  15  percent  based  on 
the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12.500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  31  -cents 
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per  bale  reduction  and  was  subtracted 
fit)m  the  1996  base  fee  of  $2.04  per  bale, 
resulting  in  a  fee  of  $1.73  per  bale. 

Assuming  a  fee  of  $1.73  per  bale,  the 
projected  operating  reserve  would  be 
36.9  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.73 
must  be  reduced  by  23  cents  per  bale, 
to  $1.50  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
would  establish  the  1996  season  fee  at 
$1.50  per  bale. 

Accordingly,  §28.909,  paragraph  (b) 
would  be  revised  to  reflect  the  reduction 
in  the  HVI  classification  fees. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  five  cent  per  bale  discount  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909  (c). 

Growers  or  their  designated  agents 
would  continue  to  incur  no  additional 
fees  if  only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
(a)  would  remain  at  five  cents  per  bale, 
and  it  would  be  applicable  even  if  the 
same  method  was  requested.  Since  the 
Cotton  Division  will  no  longer  accept 
returned  diskettes  to  eliminate  the 
possibility  of  computer  virus  infection, 
the  cost  of  computer  tapes  or  diskettes 
not  returned  will  no  longer  be  billed 
separately  to  the  requestor.  The  fee  in 
§  28.910  (b)  for  an  owner  receiving 
classification  data  &t)m  the  central 
database  would  remain  at  five  cents  per 
bale,  but  a  minimum  charge  of  $5.00  for 
services  provided  per  monthly  billing 
period  would  be  assessed.  The 
provisions  of  §  28.910  concerning  the 
fee  for  new  classification  memoranda 
issued  from  the  central  database  for  the 
business  convenience  of  an  owner 
without  reclassification  of  the  cotton 
would  remain  the  same. 

The  fee  for  review  classification  in 
§  28.911  would  be  reduced  from  $1.60 
pet-  bale  to  $1.50  per  bale. 

The  fee  for  returning  samples  after 
classification  in  §28.911  would  remain 
at  40  cents  per  sample. 

List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedures,  Cotton,  Cotton  samples. 
Grades,  Market  news,  Reporting  and 
record  keeping  requirements.  Standards, 
Staples,  Testing,  Warehouses. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  proposed  to 
be  amended  as  follows: 

PART  28— {AMENDED] 

1.  The  authority  citation  for  Part  28 
would  be  revised  to  read  as  follows: 

Autliority:  7  U.S.C.  471-476. 

2.  In  section  28.909,  paragraph  (b) 
would  be  revised  to  read  as  follows: 

§28.909    Costs. 

•        •        •        •        « 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.50  per  bale. 

***** 

3.  Section  28.910  would  be  amended 
by  revising  the  concluding  text  of 
paragraph  (a)  and  adding  a  sentence  at 
the  end  of  paragraph  (b)  to  read  as 
follows: 

§  28.91 0    aassiflcation  of  samples  and 
issuance  of  classification  data. 

(a)*  •  * 

If  the  issuance  of  data  to  growers  or 
to  their  agents  is  made  by  more  than  one 
method,  the  fee  for  each  bale  issued  by 
each  additional  method  shall  be  five 
cents.  If  provided  as  additional  method 
of  data  transfer,  the  minimum  fee  for 
each  tape  or  diskette  issued  shall  be  • 
$10.00. 

fb)  *  *   •  The  minimum  charge 
assessed  for  services  obtained  from  the 
central  database  shall  be  $5.00  per 
monthly  billing  period. 
»        »        *        *        • 

4.  In  Section  28.911,  the  last  sentence 
of  paragraph  (a)  would  be  revised  to 
read  as  follows: 

§  28.91 1    Review  classification, 
(a)  *  *  *  The  fee  for  review 
classification  is  $1.50  per  bale. 

***** 

Dated:  February  23, 1996. 
Lon  Hatamlya, 
Administrator. 
[FR  Doc.  96-^702  Filed  2-28-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  96-ANM-S] 

Proposed  Establishment  of  Class  E 
Airspace;  Camp  Guernsey,  Wyoming 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
establish  the  Camp  Guernsey.  Wyoming, 
Class  E  airspace.  If  established,  the 
airspace  would  accommodate  a  new 
instrument  approach  procedure  at  Camp 
Guernsey  Airport,  Camp  Guernsey, 
Wyoming.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  April  10,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch,  ANM-S30.  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-5,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley.  ANM-532.2,  Federal 
Aviation  Administration.  Docket  No. 
9fr-ANM-5,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056: 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpfiil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator,',  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Do(,ket  No.  96- 
ANM-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
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contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRNTs  ' 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  ANM-530, 1601  Lind  Avenue 
SW..  Ronton,  Washington  98055-4056. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procediue. 

TheProposal  | 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71]  to 
establish  Class  E  airspace  at  Camp 
Guernsey,  Wyoming,  to  accommodate  a 
new  instrument  approach  procedure  at 
Camp  Guernsey  Airport.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  extending  Upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  (tf  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


The  Proposed  Amendment  ' 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  WY  E5  Camp  Guernsey,  WY  [New] 

Camp  Guernsey  Airport,  WY 

(lat.  42''15'42"  N.  long.  104"'43'42"  W) 
That  airspace  extending  upward  from  700  . 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Camp  Guernsey  Airport,  and 
within  6.4  miles  each  side  of  the  141°  bearing 
from  the  Camp  Guernsey  Airport,  extending 
from  the  6.7-mile  radius  to  17.8  miles 
southeast  of  the  Camp  Guernsey  Airport. 
***** 

Issued  in  Seattle.  Washington,  on  February 
14, 1996. 
Richard  E.  Prang, 

Acting  Assistant  Manager,  Air  Traffic 
Division.  Northwest  Mountain  Region. 
[FR  Doc.  96-^690  Filed  2-28-96;  8:45  am? 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1904  and  1952 
[Docket  No.  R-02] 

Occupational  Injury  and  Illness 
Recording  and  Reporting 
Requirements 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Proposed  rule:  addendum. 

SUMMARY:  OSHA  is  publishing  the 
executive  summary  of  the  Preliminary 
Economic  Analysis  for  its  proposed  rule 
covering  the  recording  and  reporting  of 
workplace  deaths,  injuries  and  illnesses. 


which  appeared  in  the  Federal  Register 
on  February  2, 1996  (61  FR  4030). 
DATES:  OSHA  invites  the  public  to 
submit  written  comments  on  the  results 
of  the  Preliminary  Economic  Analysis 
on  or  before  May  2, 1996. 
ADDRESSES:  Written  comments  are  to  be 
submitted  in  writing  in  quadruplicate 
to:  Docket  Officer,  Docket  No.  R-02, 
Occupational  Safety  and  Health 
Administration,  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
telephone  (202)  219-7894.  To  obtain 
copies  of  the  full  Preliminary  Economic 
Analysis,  contact  the  OSHA  Docket 
Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Cyr  at  (202)  219-8148. 
SUPPLEMENTARY  INFORMATION:  OSHA 
published  a  proposed  rule  covering  the 
recording  and  reporting  of  workplace 
deaths,  injuries  and  illnesses  on 
February  2, 1996.  This  addendum  is 
intended  to  provide  the  public  with 
information  from  the  Preliminary 
Economic  Analysis  associated  with  the 
proposed  rulemaking  by  publishing  the 
executive  summary.  The  OSHA  Office 
of  Regulatory  Analysis  prepared  the 
Preliminary  Economic  Analysis  of  the 
rule  and  the  analysis  has  been  entered 
into  the  OSHA  Docket  (Docket  R-02, 
Exhibit  13). 

Signed  in  Washington,  D.C.,  this  22nd  day 
of  February,  1996. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Preliminary  Economic  Analysis  for  the 
Proposed  Regulation  for  Recording  and 
Reporting  of  Occupational  Injuries  and 
Illnesses  (29  CFR  Part  1904)  Executive 
Summary 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  is  proposing  to 
revise  its  regulation  on  Recording  and 
Reporting  C}ccupational  Injuries  and    . 
Illnesses,  which  is  codified  at  29  CFR 
1904.  The  proposed  regulation  will 
make  a  number  of  changes  to  OSHA's 
existing  recordkeeping  rule  that  are 
designed  both  to  simplify  recordkeeping 
and  increase  the  accuracy  and 
usefulness  of  the  data  recorded. 

The  proposed  changes  include 
changes  in:  OSHA  Form  200,  the  Log 
and  Summary  of  Occupational  Injiuies 
and  Illnesses  (to  be  renumbered  Form 
300),  which  contains  one-line 
descriptions  of  all  recordable 
occupational  injuries  and  illnesses 
occurring  at  the  establishment;  OSHA 
Form  101,  the  Supplementary  Record 
(to  be  renumbered  Form  301  and 
designated  the  Incident  Record),  which 
provides  additional  detail  about  each 
case  recorded  on  the  Log;  and  associated 


supplemental  instructions.  The 
revisions  are  designed  to  yield  better 
data  on  occupational  injuries  and 
illnesses,  to  simplify  employers' 
recordkeeping  systems,  to  increase  the 
utility  of  injury  and  illness  records  at 
the  establishment/site  level,  to  take 
greater  advantage  of  modem  technology, 
and  to  increase  employee  involvement 
and  awareness.  In  addition,  these 
revisions  would  modify  the  scope  of  the 
recordkeeping  regulation  to  exclude 
many  smaller  establishments  and  to 
extend  the  coverage  of  the  regulation  to 
establishments  in  several  industries  not 
previously  covered.  Several  other 
industries  would  be  newly  exempted. 
The  net  effect  of  these  changes  in  scope 
is  to  target  the  regulation  more 
effectively  so  that  more  occupational 


injuries  and  illnesses  will  be  recorded 
accurately  but  fewer  establishments  will 
be  covered  by  the  regulation  overall. 

Industry  Profile 

An  estimated  756,238  establishments 
employing  11  or  more  workers  in 
various  Standard  Industrial 
Classification  (SIC)  codes  that  have 
historically  high  rates  of  injuries  and 
illnesses  currently  must  maintain  OSHA 
records  at  all  times.  These 
establishments  have  an  estimated 
47,541,258  employees  and  record  an 
estimated  4,789,085  occupational  cases 
per  year.  The  proposed  regulation 
would  cover  fewer  establishments  than 
the  current  regulation  (620,879  vs. 
756,238),  but  would  capture  a  larger 
number  of  the  occupational  injuries  and 
illnesses  occurring  every  year 


(approximately  5.1  million  vs.  4.8 
million). 

Costs  and  Economic  Impact 

When  compared  with  the  existing 
rule,  the  proposed  rule  will  reduce  the 
overall  recordkeeping  burden  on  the 
business  community.  The  net  cost 
savings  associated  with  the  proposed 
revisions  to  the  existing  recordkeeping 
regulation  are  estimated  to  be  $4.7 
million  per  year.  Economic  impacts  wil 
be  minimal,  even  for  the  minority  of 
firms  that  incur  some  cost  increases. 

The  following  table  from  Chapter  III 
of  the  Preliminary  Economic  Analysis 
provides  an  overview  of  the  costs 
associated  with  the  current  rule,  the 
proposed  rule,  and  the  resulting  cost 
savings. 


Total  anp  Net  Costs  of  All  Revisions  to  the  Recordkeeping  Rule 


Cost  Element 


Learning  Basics  of  Recordkeeping  System — Es- 

tat)(ishments  Not  Fornierty  Covered*  

Learning  Basics  of  Record  Keeping  System- 
Turnover  

Leaming  Atx>ut  Revised  Recordkeeping  System 
(Estat)lishments  JhaA  Will  Continue  to  Be  Cov- 
ered)*   

Set  Up  and  Post  Log 

Certfy  Log  (certifk^ation  must  be  by  plant 

manager  rather  than  recordkeeper)  

Provide  Additional  Information  on  Establish- 
ments   

Maintain  Log  (time  requirements  reduced  from 
15  to  10  minutes  per  case  to  reflect  simplified 

case  entry)**  

Maintain  Individual  Reports  of  Injury  (Form  301 
requires  3  minutes  less  than  Form  101  whnh 

it  replaces) 

Option  for  Electronic  Storage  of  Logs  

Option  to  Keep  Log  Offsit  

Provide  Data  to  OSHA  Inspectors  

Allow  Employee  Access  to  Form  301  

Maintain  Separate  Records  for  "Ottier  Workers" 
at  Construction  Sites  

Total  


Estimated 
Number  of 
Establish- 
ments Af- 
fected 


162,361 
124,176 

458,518 
620,879 

620,879 

620,879 


Estimated 
Number  of 
Cases  Af- 
fected 


5,088.947 


508,895 
449,055 
101.779 
40,000 
444.222 

52,074 


Time  Re- 
quired for  Ac- 
tivity (MJrv 
utes) 


25 

25 

15 
8 

5 

5 

10 


17 

-2 

-5 

2 

1 

10 


Total  Cost  of 
Revised  Regu- 
lation (Dollars) 


186.764 
1.003.246 

316,461 
1.605,194 

2.264.816 

1,003,246 

16,445,935 


2,795,809 

(290.242) 

(1^4,459) 

27,854 

165,770 

168,287 


25,528,682 


Total  Costs 
Associated 
with  Existing 
Rule  (Dol- 
lars) 


-      0 
1,466,363 

0 

1,955.146 

488.786 
0 

23.215,308 


3.095.374 

0 

0 

25,854 

0 


30.246.832 


Net  Costs  of 
Proposed 

Regulation 
(Dollars) 


186,764 

(463,117) 

316,461 
(349.951) 

1 ,776,030 

1.003.246 

(6,769,373) 


(299,565) 

(290,242) 

(164.459) 

2,000 

165,770 

168.287 


(4.718.149) 


*This  one  time  cost  has  t)een  annualized  over  ten  years  at  a  discount  rate  of  7  percent. 

**ln  addition,  there  would  be  non-quantifiable  costs  savings  as  a  result  of  using  a  new  column  that  would  be  provided  on  Form  300. 

Sources:  County  Business  Patterns  (1992),  BLS  Annual  Sun/ey  (1991),  OSHA  Office  of  Regulatory  Analysis. 


Benefits 

The  proposed  changes  to  the 
recordkeeping  requirements  are 
associated  with  a  number  of  potential 
benefits,  including: 

•  More  effective  preventive  efforts  by 
employers,  which  could  eliminate  a 
minimum  of  25,445  to  50,889  illnesses 
and  injuries  per  year,  based  on  current 
experience; 


•  Better  identification  by  OSHA  of 
types  or  patterns  of  injuries  and 
illnesses  and  prevention  efforts; 

•  Greater  employer  and  employee 
awareness  of  the  causes  of  occupational 
injuries,  illnesses,  and  fatalities; 

•  Better  data  to  assist  in  developing 
regulatory  priorities; 

•  Better  data  for  setting  priorities 
among  establishments  for  inspection 
purposes;  and 


•  Increased  ability  of  compliance 
officers  to  focus  on  significant  hazjirds 
during  inspections. 

Economic  Impact.  Regulator}- 
Flexibility.  Environmental  Impact,  and 
International  Trade  Analysts 

The  average  establishment  affe«:ted  by 
the  proposed  changes  to  the 
recordkeeping  requirements  is  estimated 
to  experience  a  net  reduction  in 
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recordkeeping  costs  annually.  Thus, 
OSHA  believes  that  the  proposed 
regulation  will  not  impose  adverse 
economic  impacts  on  firms  in  the 
regulated  community.  The  proposed 
exemption  from  the  regulation  of  all 
non-construction  establishments  with 
fewer  than  20  employees  will  mean  that 
most  small  entities  will  experience  even 
larger  cost  savings.  OSHA,  therefore, 
does  not  expect  the  proposed  regulation 
to  have  significant  environmental  or 
international  effects.  OSHA  welcomes 
comments,  and  supporting  data  where 
available,  on  all  aspects  of  the 
Preliminary  Economic  Analysis. 

IFR  Doc  96-4431  Filed  2-28-96;  8:45  am) 
■HUM  oooe  4si«-»-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
IIIO-29-1-7151b;  FRL-642S-3] 

Approval  and  Promulgation  of 
ImplanMntBtlon  Plans;  State  of 


UMI 


agency:  Environmental  Protection 
Agency  (H'A).  j 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri  for  the  purpose  of  fulfilling  the 
Federal  requirements  of  40  CFR  51.396. 
In  the  final  rules  section  of  the  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contempi  .ted 
in  relation  to  this  rule.  If  the  EPA  , 
receives  adverse  comments,  the  diiect 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  1, 
1996. 

ADDRESSES:  Conunents  may  be  mailed  to 
Lisa  V.  Haugen,  Environmental 
Protection  Agency,  Air  Plaiming  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  Qty,  Kansas  66101. 


FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  February  6, 1996. 
Dennis  Grams, 

Regional  Administrator. 

IFR  Doc.  96-4564  Filed  2-28-96;  8:45  am) 
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40  CFR  Part  52 

[CA  71-10-7281b;  FRL-«423-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 
and  Ventura  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
asphalt  roofing  operations, 
semiconductor  manufacturing 
operations,  and  glycol  dehydrators. 
The  intended  eftect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  dociunent.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  1, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 


Enviroiunental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Suite  200, 

Victorville,  CA  92392 
Ventiua  County  Air  Pollution  Control 

District,  669  County  Square  Drive, 

Ventura.  CA  93003 
Cahfomia  Air  Resources  Board, 

Stationary  Source  Divison,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Bowlin,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S.    * 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901,  Telephone: 
(415) 744-1188. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Mojave  Desert  Air 
QuaHty  Management  District  Rule  471. 
Asphalt  Roofing  Operations;  Ventvua 
County  Air  Pollution  Control  District 
(VDAPCD)  Rule  74.28,  Asphalt  Roofing 
Operations;  VCAPCD  Rule  74.21, 
Semiconductor  Manufacturing; 
VCAPCD  Rule  71.5,  Glycol  Dehydrators; 
and  VCAPCD  Rule  71.  Crude  Oil  and 
Reactive  Organic  Compoiuid  Liquids. 
The  California  Air  Resources  Board 
submitted  these  rules  to  EPA  on 
December  22, 1994;  November  18, 1993; 
July  13, 1994;  February  24. 1995;  and 
February  24. 1995  respectively.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  30, 1996. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc.  96-4569  Filed  2-28-96;  8:45  am) 
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40  CFR  Part  52 

tOK-1 1-1-66046;  FRL-5430-41 

Approval  of  Discontinuation  of  Tail 
Pipe  Lead  and  Fuel  Inlet  Test  for 
Vehicle  Antitampering  Program  for 
Oklahoma 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oklahoma  for  the  purpose  of 
discontinuing  the  State's  tail  pipe  lead 
and  fuel  inlet  test  in  its  vehicle 
antitampering  program.  The  SIP 
revision  also  includes  minor 
administrative  changes  related  to 
Oklahoma  antitampering  program.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  1, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
fisted  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  diu-ing  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-four  hours  before 
the  visiting  day. 

U.S.  Enviroiunental  Protection  Agency, 
Region  6,  Multimedia  Planning  & 
Permitting  Division  (6PD-L),  1445 
Ross  Avenue,  Suite  700,  Dallas,  Texas 
75202-2733. 
Oklahoma  Department  of  Environmental 
Quality,  Air  QuaUty  Program.  4545 
North  Lincoln  Blvd.,  Suite  250, 
Oklahoma  City,  Oklahoma  73105- 
3483. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Davis,  Plaiming  Section  (6PD- 
L),  Multimedia  Planning  &  Perniitting 
Division,  USEPA  Region  6, 1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 
telephone  (214)  665-7584. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  final  rules  section  of  this  Federal 
Register. 


Dated:  January  12, 1996. 
A.  Stanley  Meiburg. 
Acting  Regional  Administrator  ISA). 
(FR  Doc.  96-4568  Filed  2-28-96;  8:45  am) 

BILLING  CODE  a660-6»-P 


40  CFR  Part  63 
[AD-FRL-6431-1] 
BIN  2060-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to  revise 
certain  portions  of  the  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Organic  Hazardous  Air  Pollutants  from 
the  Synthetic  Organic  Chemical 
Manufocturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks." 
which  was  issued  as  a  final  rule  on 
April  22.  1994  and  June  6,  1994.  This 
rule  is  commonly  Joiown  as  the 
Hazardous  Organic  NESHAP  or  the 
HON.  This  action  proposes  to  revise  the 
date  for  submittal  of  those  area  source 
certifications  and  clarifies  the  wording 
of  the  documentation  requirements. 
This  action  also  proposes  to  extend  the 
April  22.  1996  deadline  for  submittal  of 
implementation  plans  for  emission 
points  not  included  in  an  emissions 
average  to  December  31, 1996.  Because 
the  revisions  merely  change  the  dates 
for  submittal  of  the  area  source 
certifications  and  implementation  plans, 
the  EPA  does  not  anticipate  receiving 
adverse  comments.  Consequently  the 
revisions  are  also  being  issued  as  a 
direct  final  rule  in  the  final  rules  section 
of  this  Federal  Register.  If  no  significant 
adverse  comments  are  timely  received, 
no  further  action  will  be  taken  with 
respect  to  this  proposal  and  the  direct 
final  rule  will  become  final  on  the  date 
provided  in  that  action. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  April  1,  1996, 
unless  a  hearing  is  requested  by  March 
11,  1996.  If  a  hearing  is  requested, 
wo-itten  comments  must  be  received  bv 
April  15.  1996. 

Public  hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  March  11. 1996.  If  a  hearing 


is  held,  it  will  take  place  on  March  15, 
1996  beginning  at  10:00  a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-90-20  (see 
docket  section  below).  Room  M-1500. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington,  D.C. 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  bearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mrs.  Kim  Teal,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  N.C.  27711, 
telephone  (919)  541-5580. 

Docket.  Docket  No.  A-90-19. 
containing  the  supporting  information 
for  the  original  NESHAP  and  this  action, 
are  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500,  first  fioor,  401  M  Street 
SW,  Washington.  DC  20460,  or  bv 
calling  (202)  260-7548  or  260-7549.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-5254. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
significant  adverse  comments  are  timely 
received,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comment 
received  will  be  addressed  in  a 
subsequent  final  rule.  Because  the  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule,  any 
parties  interested  in  commenting  should 
do  so  during  this  comment  period. 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
provisions,  see  the  information 
provided  in  the  direct  final  rule  in  the 
final  rules  section  of  this  Federal 
Register. 
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UMI 


AdministnitiTe 

A.  Paperwork  Reduction  Act 

The  infonnation  collection 
req\urements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (0MB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  dociunent  (OMB  control  number 
1414.02)  may  be  obtained  from  Sandy 
Fanner,  Information  PoUcy  Branch 
(PM-223Y);  U.S.  Environmental 
Protection  Agency;  401  M  Street.  SW; 
Washington,  DC  20460  or  by  calling 
(202)  260-2740. 

Today's  changes  to  the  NESHAP 
should  have  no  impact  on  the 
infonnation  collection  burden  estimates 
made  previously.  Th&  change  to  the  area 
source  certifi[cation  merely  revises  the 
date  for  submission  of  the  certificatioi> 
and  clariHes  the  documentation 
requirements.  The  change  to  the 
implementation  plan  requirements 
merely  extends  the  date  for  submission 
of  plans  from  existing  soiuces.  These 
changes  do  not  impose  new 
requirements.  Consequently,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  (E.O.)  12866, 
the  EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and  therefore,  subject  to 
the  Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  EaoBCutive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  efliect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
mvironment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

[3]  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Tlie  HON  rule  promulgated  on  April 
22, 1994  was  considered  "significant" 
under  Executive  Order  12866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  Today's  proposed  revisions 
provide  more  time  to  submit  area  source 
certifications  and  implementation  plans. 
These  proposed  revisions  do  not  add 
any  additional  control  requirements. 


Therefore,  this  regulatory  action  is 
considered  not  significant. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  this  rulemaking  imposes  no 
adverse  economic  impacts,  a  Regulatory 
Flexibility  Analysis  has  not  been 
prepared. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unhinded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205.  the  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  21. 1996. 
Carol  M.  Brovmer, 
Administrator. 
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40  CFR  Part  82 
[FRL-6427-71 
[RIN  2060-AF3«] 

Protection  of  Stratospheric  Ozone: 
Proposal  to  Temporarily  Extend  ttte 
Existing  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Through  this  action  EPA  is 
proposing  to  amend  the  Clean  Air  Act 
section  608  refrigerant  recycling 
regulations  to  extend  the  effectiveness 
of  the  refrigerant  purity  requirements  of 
§  82.154(g)  and  (h),  which  are  ciuxently 
scheduled  to  expire  on  March  18, 1996, 
until  December  31. 1996,  or  until  EPA 
completes  rulemaking  to  adopt  revised 
refrigerant  purity  requirements  based  on 
industry  gxiidelines,  whichever  comes 
first.  EPA  is  proposing  to  extend  the 
requirements  in  response  to  requests 
from  the  air-conditioning  and 
refrigeration  industry  to  avoid 
widespread  contamination  of  the  stock 
of  chlorofluorocarbon  (CFC)  and 
hydrochlorofluorocarbon  (HCFC) 
refrigerants  that  could  result  from  the 
lapse  of  the  purity  standard.  Such 
contamination  would  cause  extensive 
damage  to  air-conditioning  and 
refrigeration  equipment,  release  of 
refrigerants,  and  refiigerant  shortages 
with  consequent  price  increases. 
Because  the  revisions  merely  extend  the 
currently  requirements  for  a  limited 
time,  EPA  does  not  anticipate  receiving 
adverse  comments.  Consequently 
revisions  are  also  being  issued  as  a 
direct  final  rule  in  the  final  rules  section 
of  today's  Federal  Register.  The  reader 
should  review  that  document  and  the 
accompanying  regulatory  text.  If  no 
significant  adverse  comments  are  timely 
received,  no  further  action  will  be  taken 
with  respect  to  this  proposal  and  the 
direct  final  rule  will  become  final  on  the 
date  provided  in  that  action. 
DATES:  Comments  must  be  received  by 
April  1, 1996.  A  public  hearing,  if 
requested,  will  be  held  in  Washington, 
DC.  If  such  a  hearing  is  requested,  it  will 
be  held  on  March  18,  at  9:00  am,  and 
the  comment  period  would  then  be 
extended  to  April  17, 1996.  Anyone 
who  wishes  to  request  a  hearing  should 
call  Cindy  Newberg  at  202/233-9729  by 
March  7, 1996.  Interested  persons  may 
contact  the  Stratospheric  Protection 
Hotline  at  1-800-296-1996  to  learn  if  a 
hearing  will  be  held  and  to  obtain  the 
date  and  location  of  any  hearing.  Any 
hearing  will  be  strictly  limited  to  the 
subject  matter  of  this  proposal. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 


Public  Docket  No.  A-92-01  VHI.G, 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460  in 
room  M-1500. 

The  public  hearing  will  be  held  at  the 
EPA  Auditorium.  401  M  Street.  SW.. 
Washington.  DC. 

All  supporting  materials  are 
contained  in  Docket  A-92-01.  Dockets 
may  be  inspected  from  8  a.m.  until  4 
p.m..  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Newberg.  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street. 
SW..  Washington.  DC  20460.  (202)  233- 
9729.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

I.  Supplementary  Information 

.  If  no  significant,  adverse  comments 
are  timely  received,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  today's 
Federal  Register  will  be  final  and 
become  effective  in  accordance  with  the 
information  discussed  in  that  action.  If 
significant  adverse  comments  are  timely 
received  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
will  be  addressed  in  a  subsequent  final 
rule.  The  Agency  will  not  institute  a 
second  comment  period  on  this 
proposed  rule;  therefore,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  more  detailed  information  and  the 
rationale,  the  reader  should  review  the 
information  provided  in  the  direct  final 
rule  in  the  final  rules  section  of  today's 
Federal  Register. 

II.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  action  to  propose 
amending  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review 
under  the  Executive  Order. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  rulemaking  is  estimated 
to  result  in  the  expenditure  by  State, 
local,  and  tribal  governments  or  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  As  discussed  in  this 
preamble,  this  rule  merely  extends  the 
current  reclamation  requirements 
during  consideration  of  a  more  flexible 
approach  that  may  result  in  reducing 
the  burden  of  part  82  Subpart  F  of  the 


Stratospheric  Protection  regulations  on 
regulated  entities,  including  State,  local, 
and  tribal  governments  or  private  sector 
entities. 

C.  Paperviork  Reduction  Art 

There  is  no  additional  information 
collection  requirements  associated  with 
this  rulemaking  EPA  has  determined 
that  the  Paperworl;  Reduction  Act  does 
not  apply.  The  initial  §608  final 
rulemaking  did  address  all 
recordkeeping  asso<:iated  with  the 
refrigerant  purity  provisions.  An 
Information  Collection  Request  (ICR) 
document  was  prepared  by  EP.\  and 
approved  by  the  Office  of  Management 
and  Budget(OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  sfq 
This  ICR  is  contained  in  the  public 
docket  A-92-01. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602.  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agencv  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulator\-  flexibilitv  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  an  economic  impact 
on  a  substantial  number  of  small 
entities,  pursuant  to  5  U.S.C.  605(b). 

EPA  believes  that  since  this 
amendment  merely  extends  a  current 
requirement  designed  to  protect  puritv 
of  refrigerants  temporarily,  there  will  be 
no  adverse  effects  for  the  regulated 
community,  including  small  entities  An 
examination  of  the  impacts  of  these 
provisions  was  discussed  in  the  initial 
final  rule  promulgated  under  §  608(58 
FR  28660).  That  final  rule  assessed  the 
impact  the  rule  may  have  on  small 
entities.  A  separate  regulatory  impact 
analysis  was  developed.  That  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 

I  certify-  that  this  proposed 
amendment  to  the  refrigerant  recycling 
rule  will  not  have  any  additional 
negative  economic  impacts  on  any  small 
entities. 

Dated:  Februar>  14.  1996. 
Carol  M.  Browner. 

Administrator 

IFR  Dot.  96-4037  Filed  2-28-96:  8:45  am) 
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40  CFR  Part  180 

[PP9F3804/P64e:  FRL-53S1-8] 

RM2070-AB18 

Sattwxydim;  Pestldde  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
increase  the  estabhshed  [>esticide 
tolerance  for  the  combined  residues  of 
the  heibidde  sethoxydim;  2-[l- 
(ethoxyimino)butyll-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexene-1-one)  and  its  metabolite 
containing  the  2-cyclohexene-l-one 
(calculated  as  the  herbicide)  in  or  on  the 
raw  agricultural  commodities  (RACs): 
apricots,  cherries  (sweet  and  sour), 
nectarines,  and  peaches  at  0.2  part  per 
million  (ppm).  These  regulations  to 
establish  the  maximum  permissible 
levels  for  residues  of  the  pesticide  in  or 
on  the  above  commodities  were 
requested  in  petitions  submitted  by 
BASF  Ck)rporation. 
DATES:  Comments,  identified  by  the 
docket  control  number  (PP  9F3804/ 
P646],  must  appear  on  or  before  April  1, 
1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record, 
fiiformation  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  AH  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket6epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


Comments  and  data  will  also  be 
accepted  on  disks  in  Word  Perfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PP  9F3804/P646).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Robert  J.  Taylor,  Product  Manager 
(PM-25),  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm  241,  CM  #2, 1921 
Jefferson-Davis  Hwy.,  Arlington,  VA, 
(703)  305-6027;  e-mail: 
taylor.  robert@epamai  1  .epa.gov . 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  January  9, 1990  (54  FR  779), 
which  announced  that  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-3528,  had 
submitted  pesticide  petition  (PP) 
9F3804  and  a  food  additive  petition 
(FAP)  8H  5559  to  EPA.  Pesticide 
Petition  9F3804  requests  that  the 
Administrator,  pursuant  to  section  408 
(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346 
a(d),  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  herbicide 
sethoxydim;  2-(l-ethoxyimino)butyl]-5- 
[2-(ethylthio)propyll-3-hydroxy-2- 
cyclohexene-1-one)  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  crop  grouping  stone  fruits  at 
0.2  part  per  million  (ppm).  Food 
additive  petition  8H5559  requests  that 
the  Administrator,  pursuant  to  section 
408  of  FFDCA  (21  U.S.C.  348),  amend 
40  CFR  part  186  by  establishing  a  food 
additive  regulation  for  the  combined 
residues  of  the  herbicide  sethoxydim;  2- 
ll-(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexene-1-one)  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  processed  food  dried  prunes 
at  0.4  ppm. 

There  were  no  comments  or  requests 
for  refenal  to  an  advisory  committee 
received  in  response  to  these  notices. 

The  petitioner  subsequently  amended 
these  notices  by  submitting  a  revised 
section  F  withdrawing  the  proposed 
food  additive  tolerance  on  dried  prunes 
at  0.4  ppm  (8H5559)  and  proposing  that 


tolerances  for  residues  of  the  herbicide 
be  established  for  the  raw  agricultural 
commodities  (RACs)  apricots  at  0.2 
ppm.  cherries  (sweet  and  sour)  at  0.2 
ppm.  nectarines  at  0.2  ppm,  and 
peaches  at  0.2  ppm.  Because  the  0.2 
ppm  tolerances  on  apricots,  cherries 
(sweet  and  sour),  nectarines  at  0.2  ppm 
and  peaches  have  not  been  proposed 
previously  and  because  it  has  been 
longer  than  five  (5)  years  since  the 
original  proposal,  the  tolerances  of  0.2 
ppm  on  apricots,  cherries  (sweet  and 
sour,  nectarines,  and  peaches  are  being 
proposed  for  30  days  to  allow  for  public 
comment. 

The  information  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  and  other  information  considered 
in  support  of  PP  9F3804  in  the  final  rule 
referring  to  PP  4F4344,  appear 
elsewhere  in  today's  issue  of  the 
Federal  Register. 

The  reference  dose  (RfD)  based  on  a 
NOEL  of  8.86  mg/kg/day  in  the  1-year 
feeding  study  in  dogs  and  an 
uncertainty  factor  of  100  was  calculated 
to  be  0.09  mg/kg  bwt/  day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  existing 
tolerances  for  the  overall  U.S. 
population  is  0.032904  mg/kg  bwt/day 
or  37%  of  the  RfD.  The  current  action 
will  increase  the  TMRC  by  0.000061 
mg/kg  bwt/day.  These  tolerances  and 
previously  established  tolerances  utilize 
37.67%  of  the  RfD  for  the  overall  U.S. 
population.  For  U.S.  subgroup 
populations,  nonnursing  infants  and 
children  aged  1  to  6.  the  current  action 
and  previously  established  tolerances 
utilize,  respectively,  a  total  of  64  and 
74.319%  of  the  RfD.  assxuning  that 
residue  levels  are  at  the  established 
tolerances  and  that  100%  of  the  crop  is 
treated. 

Based  on  the  information  and  the  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  these  tolerances  be 
estabhshed  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fimgicide,  and  Rodenticide 
Act.  as  amended,  which  contains  any  of 
the  ingredients  listed  herein,  may 
request  within  30  days  after  publication 
of  this  document  in  the  Federal  Register 
that  this  rulemaking  proposal  as  it 
relates  to  the  section  408  tolerance  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408  (e)  of  the 
FFDCA. 


Interested  persons  are  invited  to 
'  submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
control  number  [PP  9F3804/P6461.  All 
written  comments  filed  in  response  to 
these  petitions  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4:30  p.m..  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
9F3804/P646]  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Envirpnmental 
Protection  Agency.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
ArUngton.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  rulemaking,  as  well  as  the 
public  version,  as  described  above  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  rulemaking 
record  is  the  paper  record  maintained  at 
the  address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB).  Under 
section  3  (0,  the  order  defines 
"signi|icant"  as  those  actions  likely  to 
lead  to  a  rule:  (1)  Having  an  annual 
effect  of  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 


planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4.  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  20. 1996. 
Stephen  L.  Johnson, 
Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
proposed  to  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.412(a),  by  amending  the 
table  therein  by  adding  and 
alphabetically  inserting  the  new  entries 
for  apricots,  cherries  (sweet  and  sour), 
nectarines,  and  peaches  to  read  as 
follows: 

§180.412    2-[1-(Ethoxyimino)butyl]-5-[2- 
(ethtothio)propyl]-3-hydroxy-2-cyclohexene- 
1-one;  tolerances  for  residues. 

.    (a)     •     *     * 
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40  CFR  Parts  220  and  227 

[FRL-S432-2] 

RIN  2040-AC81 

Testing  Requirements  for  Ocean 
Dumping 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  today  is  issuing  a 
proposed  rule  that  would  clarif\'  certain 
provisions  of  the  Agency's  ocean 
dumping  regulations  relating  to 
requirements  for  bioassay  testing.  The 
purpose  of  today's  proposal  is  to  clarif\ 
regulatory  language  that  was  interpreted 
by  the  U.S.  Court  of  Appeals  for  the 
Third  Circuit  in  a  different  manner  than 
EPA  intended.  Today's  proposal  would 
confirm  the  validity  of  existing  testing 
practices,  and  would  not  change  them. 
DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
April  1.  1996.  All  comments  must  be 
postmarked  or  delivered  by  hand  to  the 
address  below  by  this  date. 
ADDRESSES:  Send  written  t;omments  on 
this  proposed  rule  to  the  Ocean 
Dumping  Proposed  Rule  Comment 
Clerk,  Wafer  Docket,  MC-4101. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Commenters  should  submit  any 
references  cited  in  their  comments. 
Commenters  are  requested  to  submit  an 
original  and  three  copies  of  their  written 
comments  and  any  enclosures, 
Commenters  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimile  or  electronic 
mail  transmissions  (faxes  or  e-mail)  will 
be  accepted. 

A  copy  of  the  supporting  documents 
for  this  proposed  rule  are  available  for 
review  at  EPA's  Water  Docket.  Room  L- 
102,  401  M  Street,  SW,  Washington.  DC 
20460.  For  access  to  the  docket 
materials,  call  202/260-3027  between 
9:00  a.m.  and  3:30  p.m.,  for  an 
appointment. 

FOR  FURTHER  INFORMATION.  CONTACT: 
John  Lishman,  Chief.  Marine  Pollution 
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Control  Branch.  Oceans  and  Coastal 
Protection  Division  (4504F), 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington.  DC  20460. 
telephone  202/260-8448. 

SUPPLEMENTARY  INFORMATION: 

A.  Statutory  and  Regulatory 
Background,  and  Snnunary  of  Previous 
Litigatiim 

The  Ocean  Dumping  Regulations, 
which  govern  the  evaluation  and 
permitting  of  material  to  be  ocean 
dumped,  were  promulgated  by  EPA  on 
January  11, 1977.  under  Title  I  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended,  33  . 
U.S.C  1401  et  seq.  (hereinafter  "the 
Act"  or  "the  MPRSA").  These 
regulations  are  contained  in  40  CFR 
Parts  220-229. 

The  KfPRSA  prohibits  the 
transportation  of  material  from  the 
United  States  for  the  purpose  of  ocean 
dumping  without  a  permit,  and 
prohibits  U.S.  instrumentalities  and 
U.S.  registered  or  flagged  vessels  firom 
transporting  materials  from  any  location 
for  the  purpose  of  ocean  dumping 
without  a  permit.  The  Act  also  prohibits 
the  \mpermitted  dumping  of  material 
transported  hom  a  location  outside  the 
United  States  into  the  Territorial  Sea  or 
the  Contiguous  Zone,  if  the  dumping 
afiiects  the  Territorial  Sea  or  U.S. 
territory. 

Under  Section  102(a)  of  the  Act  (33 
U.S.C  1412(a)],  EPA  has  responsibility 
for  issuing  permits  for  the  ocean 
diunping  of  all  materials  other  than 
dredged  material.  Under  Section  103(a) 
of  the  Act  (33  U.S.C.  1413(a)).  the 
Secretary  of  the  Army  has  responsibility 
for  issuing  permits  for  the  ocean 
dimiping  of  dredged  material.  This 
permitting  authority  has  been  delegated 
to  the  Corps  of  Engineers  ("the  Corps"). 
The  Corps  applies  EPA  ocean  dumping 
regulations  in  making  its  permit 
decisions.  EPA's  role  pertaining  to  the 
Corps'  issuance  of  dredged  material 
disposal  permits  is  one  of  review  and 
concurrence.  Although  the  Corps  is  the 
permitting  authority  for  dredged 
material.  Section  103  of  the  Act 
establishes  a  substantial  role  for  EPA 
with  regard  to  the  evaluation  of  the 
impacts  of  the  ocean  disposal  of 
dredged  material. 

On  Jime  1, 1993,  Clean  Ocean  Action. 
an  organization  concerned  with  issues 
affecting  water  quality,  as  well  as  other 
groups  ("the  plaintiffs"),  filed  a 
complaint  and  a  request  for  injunctive 
relief  in  the  United  States  District  Court. 
District  of  New  Jersey,  against  the  Corps. 
EPA,  and  the  Port  Authority  of  New 
York  and  New  Jersey  ("the  Port 


Authority"),  challenging  an  ocean 
dumping  permit  issued  to  the  Fort 
Authority  by  the  Corps.  Clean  Ocean 
Action  V.  York,  Civil  No.  93-2402  (DRD) 
(D.N.J.).  The  permit  authorized  the  Port 
Authority  to  perform  maintenance 
dredging  from  two  Port  Authority 
facilities  in  Newark  Bay.  and  to  dispose 
of  the  dredged  material  in  the  Atlantic 
Ocean  at  the  New  York  Bight  Dredged 
Material  Disposal  Site  (also  known  as 
the  Mud  Dump  Site). 

In  a  decision  dated  June  7, 1993,  the 
District  Court  denied  the  plaintiffs' 
request  for  a  preliminary  injunction  to 
halt  the  disposal  of  the  dredged  material 
at  the  Mud  Dump  Site.  After  additional 
briefing  and  other  proceedings,  the 
District  Court  issued  a  formal  opinion 
on  June  28, 1994,  again  denying  the 
requested  injunctive  relief.  In  its 
opinion,  the  District  Court  also 
concluded  that  the  bioassay  tests 
performed  on  the  dredged  material  met 
the  requirements  of  the  ocean  dumping 
regulations.  861  F.  Supp.  1203  (D.N.J. 
1994). 

On  Jime  12, 1995.  the  United  States 
Court  of  Appeals  for  the  Third  Circuit 
affirmed  the  District  Court's  denial  of  a 
preliminary  injunction.  Clean  Ocean 
Action  v.  York,  57  F.3d  328  (3d  Cir. 
1995).  The  Third  Circuit  also  stated, 
however,  that  the  District  Court  had 
erred  in  its  conclusion  that  the 
bioassays  performed  on  the  dredged 
material  in  issue  met  the  requirements 
of  the  ocean  dumping  regulations. 

As  a  result  of  the  opinion  of  the  Thhd 
Circuit,  a  degree  of  uncertainty  now 
exists  regarding  certain  of  the  ocean 
dumping  regulatory  testing 
requirements.  Today's  proposed 
rulemaking  would  clarify  those 
regulatory  requirements  in  a  manner 
that  is  consistent  with  existing  testing 
practices. 

In  particular,  the  Third  Circuit 
examined  the  language  of  40  CFR 
227.6(c).  That  section  currently  provides 
that  the  potential  for  significant 
undesirable  effects  due  to  the  presence 
of  constituents  listed  at  40  CFR  227.6(a) 
"shall  be  determined  by  application  of 
results  of  bioassays  on  liquid, 
suspended  particulate,  and  solid  phases 
of  wastes  according  to  procedures 
acceptable  to  EPA,  and  for  dredged 
material,  acceptable  to  EPA  and  the 
Corps  of  Engineers."  EPA  and  the  Corps 
had  argued,  and  the  District  Court  had 
found,  that  §  227.6(c)  reserves  discretion 
in  the  agencies  not  to  require 
bioaccumulation  bioassay  tests  in  the 
suspended  phase  if  acceptable 
procedures  for  such  tests  are  not 
available  and  approved  for  use.  The 
Third  Circuit,  however,  concluded  that 
§  227.6(c)  requires  suspended  phase 


bioaccumulation  bioassays  even  where 
neither  EPA  nor  the  Corps  of  Engineers 
has  identified  acceptable  procedures. 
The  Court  read  that  section  as  reserving 
discretion  in  the  agencies  to  determine 
how,  but  not  whether,  to  conduct  the 
tests.  57  F.3d  at  332. 

As  described  more  fully  in  Part  B  of 
today's  preamble,  today's  proposal 
would  amend  §§  220.2,  227.6,  and 
227.27  to  more  clearly  reserve  discretion 
regarding  when  bioassays  are  to  be 
conducted.  This  would  be  done  by 
clarifying  that  bioassays  are  not  required 
if  there  are  no  Agency-approved 
procedures,  as  will  be  explained  in 
more  detail  below.  (EPA  has  previously 
amended  §§  227.6(c)(2)  and  227.27(b)  of 
the  ocean  dumping  regulations  to  clarify 
specifically  that  bioaccumulation  tests 
are  not  required  in  the  suspended 
phase.  See  59  FR  26566  (May  20, 1994) 
(Interim  Final  Rule);  59  FR  52650 
(October  18, 1994)  (Final  Rule)). 
The  Third  Circuit  opinion  also 
addressed  § 227.27(d).  That  section 
provides  that  "appropriate  sensitive 
benthic  organisms,"  which  are  to  be 
used  in  solid  phase  testing  under 
§  227.6(c)(2),  means  "at  least  one 
species  each  representing  filter-feeding, 
deposit-feeding,  and  burrowing  species 
chosen  from  among  the  most  sensitive 
species  accepted  by  EPA  as  being 
reliable  test  organisms  to  determine  the 
anticipated  impact  on  the  site  *  •  *" 
There  are  some  marine  species  that 
exhibit  more  than  one  of  the  filter- 
feeding,  deposit-feeding,  and  bxurowing 
characteristics.  Current  Agency 
guidance  specifies  that  when 
bioaccumulation  and  toxicity  testing  is 
performed  on  the  solid  phase,  two 
species  may  be  used  for  each  of  these 
two  sets  of  tests,  so  long  as  the  two 
species  together  exhibit  all  of  the  three 
species  characteristics.  The  Third 
Circuit  opinion,  however,  could  be 
construed  to  indicate  that  three  different 
test  species  should  be  required  for  solid 
phase  bioassay  tests.  See  57  F.3d  at  332, 
333  n.2.  (hi  the  case  before  the  Third 
Circuit,  only  one  benthic  organism  was 
tested  for  bioaccumulation  of  dioxin  in 
the  solid  phase  before  the  District  Court 
reqiiired  additional  testing.  861  F.  Supp. 
at  1210.) 

EPA  is  proposing  to  amend  the  • 
definition  of  the  "appropriate  sensitive 
benthic  organisms"  used  in  benthic 
bioassay  tests  to  mean  at  least  two 
species  that  together  exhibit  filter- 
feeding,  deposit-feeding,  and  burrowing 
characteristics.  Consistent  with  current 
Agency  guidance,  the  proposed 
language  would  clarify  that  the  use  of 
two  such  species  is  sufficient.  In 
addition,  today's  proposal  would  amend 
.the  definition  of  "appropriate  sensitive 


marine  organisms,"  which  are  to  be 
used  in  suspended  phase  tests  under 
§  227.6(c)(3),  to  mean  at  least  two 
species  that  together  are  representative 
of  the  following  types  of  organisms: 
phytoplankton  or  zooplankton, 
crustacean  or  mollusk,  and  fish.  The 
proposed  language  would  clarify, 
consistent  with  current  agency 
guidance,  that  the  use  of  two  such 
species  is  sufficient. 

The  purpose  of  today's  proposal  is  to 
clarify  the  regulatory  language  that  was 
interpreted  by  the  Third  Circuit  in  a 
different  manner  than  EPA  intended. 
The  Agency  is  not  changing  the 
evaluative  procedures  that  are  currently 
used  and  set  out  in  program  guidance 
and  thus  is  not  changing  the  level  of 
environmental  protection  of  the  ocean 
dumping  program.  EPA  is  allowing  for 
a  thirty  day  period  for  comment  on  this 
proposal.  The  Agency  believes  a  thirty 
day  comment  period  is  adequate 
because  the  proposal  would  clarify  the 
regulations  in  a  manner  consistent  with 
existing  practices.  The  Agency  also  is 
working  on  more  comprehensive 
amendments  to  the  ocean  dumping 
regulations  in  order  to  further  update 
them  and  improve  their  clarity.  The 
Agency  anticipates  issuance  of  a 
proposal  later  this  year. 

B.  Discussion 

(1)  Bioassay  provisions 

The  mere  presence  of  contaminants  or 
pollutants  in  material  proposed  for 
disposal  does  not  in  itself  reveal  the 
potential  for  adverse  effects  on  marine 
life,  or  whether  pollutants  are  even 
present  in  forms  that  are  bioavailable 
(Reference  1  and  2).  Because  of  this, 
exposure  of  organisms  to  material 
proposed  for  dumping  in  laboratory 
tests  or  other  biological  effects-based 
assessments  are  conducted  to  determine 
the  potential  for  adverse  biological 
effects  resulting  from  contaminants  that 
may  be  present  in  the  material 
(Reference  3).  The  determination  of  both 
when  and  how  to  perform  such 
evaluations  often  involves  complicated 
scientific  and  technical  judgment.  The 
Agency,  as  described  below,  has 
provided  technical  guidance  to  identify 
acceptable  procedures  for  evaluating  the 
potential  biological  effects  of  material 
proposed  for  dumping. 

In  1977,  EPA  and  the  Corps  provided 
national  technical  guidance  on 
procedures  for  performing  biological 
evaluations  of  dredged  material  in  the 
manual  entitled  "Ecological  Evaluation 
of  Proposed  Discharge  of  Dredged 
Material  into  Ocean  Waters"  ("the 
Green  Book")(Reference  4).  EPA 
provided  national  technical  guidance 


for  other  material  in  the  manual  entitled 
"Bioassay  Procedures  for  the  Ocean 
Disposal  Permit  Program("the  Blue 
Book")  in  1977  (Reference  5);  the  Green 
Book  was  revised  in  1991  (Reference  6). 
The  guidance  describes  scientifically 
and  technically  appropriate  testing  and 
evaluations  to  assess  the  potential 
biological  effects  of  material  proposed 
for  ocean  dumping.  Because  such 
guidance  has  been  issued,  today's 
proposal  would  update  the  regulations 
to  delete  provisions  in  §  227.6(e) 
referring  to  such  guidance  as  being 
under  development  and  providing 
interim  criteria,  as  well  as  similar 
language  from  §  227.27(b)  and  (d). 

As  previously  discussed,  the  existing 
regulations  provide  that  bioassays  shall 
be  run  "in  accordance  with"  approved 
Agency  procedures.  This  language  was 
intended  to  reserve  Agency  technical 
discretion  on  when  and  how  to  perform 
such  bioassays.  However,  the  Third 
Circuit  opinion  has  cast  some  doubt  on 
this  issue.  To  better  clarify  that  the 
Agency  has  reserved  its  discretion  in 
establishing  procedures  for  when  and 
how  to  perform  bioassays.  today's 
proposal  would  add  a  new  definition  of 
"bioassay"  in  proposed  §  220. 2(j)  to 
make  clear  that  references  in  the 
regulations  to  "bioassays"  means  only 
those  that  have  been  approved  for  use 
by  EPA,  or  in  the  case  of  dredged 
material,  approved  by  EPA  and  the 
Corps.  The  intent  is  to  make  clear  that 
in  the  absence  of  approved  procedures, 
bioassays  are  not  required  by  the 
regulations.  As  a  conforming  matter, 
today's  proposal  would  also  delete 
language  in  existing  §§  227.6(c).  (c)(2), 
c(3),  and  227.27(a)(2)  and  (b)  referring  to 
bioassay  procedures  approved  by  the 
Agency.  The  language  that  is  proposed 
to  be  deleted  becomes  redundant  or 
unnecessary'  in  light  of  the  proposed 
definition  of  "bioassay." 

The  proposed  definition  of  bioassay 
further  makes  clear  that  the  Agency  has 
reserved  its  discretion  on  the  evaluative 
procedures  to  be  used  by  employing  the 
term  "effects-based  evaluations."  This 
would  be  done  to  avoid  any  implication 
that  the  regulations  intend  to  mandate 
only  the  exposure  of  organisms  to 
materials  or  contaminants  in  laborator>' 
tests.  While  such  tests  provide  one  way 
to  evaluate  the  toxicity  and 
bioaccumulation  potential  of 
contaminants  from  a  material  proposed 
for  ocean  disposal,  they  are  not  the  only 
way  to  make  such  assessments. 
Improvements  in  the  sciences  of 
toxicology  and  risk  assessment  allow 
conclusions  to  be  made  about  the 
potential  environmental  impacts  of 
ocean  disposal  of  a  material  without 
actually  running  such  laboratory  tests  in 


all  cases.  As  a  result,  an  adequate 
evaluation  of  material  proposed  for 
ocean  dumping  does  not  always  require 
the  performance  of  specific  laboratory 
biological  tests  for  each  material  or 
contaminant  evaluated.  In  general,  as 
will  be  explained  below,  the  following 
biological  effects-based  approaches  can 
be  used  or  combined  to  evaluate 
material  proposed  for  ocean  disposal: 
(1)  Laboratory  tests  of  organisms 
exposed  to  the  material  or  results  of 
such  tests  run  on  similar  material;  (2) 
toxicological  and/or  risk  a.ssessment 
models;  or  (3)  screening  evaluations  that 
use  highly  protective  estimates  of 
exposure  and  effects  assumptions. 

As  stated  above,  exposure  of 
organisms  to  materials  or  contaminants 
in  laboratory  experiments  provide  one 
way  to  measure  the  potential  effects  of 
dumping  the  material.  Resillts  of  such 
tests  on  similar  material  may  also  be 
adequate  for  determining  the  potential 
effects  depending  on  a  number  of 
factors,  including,  but  not  limited  to,  the 
following:  (1)  Whether  the  methods 
used  are  consistent  with  currently 
approved  test  procedures:  (2)  whether 
organisms  tested  include  those 
identified  in  40  CFR  227.27  (c)  and  (d). 
as  appropriate:  and  (3)  whether  the 
characteristics  of  the  material  tested  are 
sufficiently  similar  to  the  material  to  be 
dumped  so  that  one  can  reasonably 
predict  the  potential  for  environmental 
effects  from  dumping  of  the  latter 
material  by  extrapolating  from  the 
results  of  testing  on  the  former  materia! 

The  bioavailability  of  many 
contaminants  in  the  environment  also 
can  be  predicted  through  the  use  of 
toxicological  and/or  risk  assessment 
models.  For  example,  the  equilibrium 
partitioning  model  is  one  approach  that 
can  be  used  to  predict  the  bioavailable 
fraction  of  a  contaminant  in  an  aquatic 
sediment  (Reference  2).  A  variation  of 
this  model,  called  the  Theoretical 
Bioaccumulation  Potential  (TBP)  model, 
has  been  used  to  screen  dredged 
material  for  further  bioaccumulation 
testing  (Reference  R).  .•\  review  of  the 
use  of  the  TBP  model  in  dredged 
material  evaluations  indicates  that  it  is 
highly  protective  because  of  the  use  of 
conservative  assumptions  in  the  model 
(Reference  7).  In  the  future, 
incorporation  of  additional  laboratory 
bioassay  and  field-generated 
information  into  the  TBP  model  will 
improve  its  accuracy  and  reliability.  In 
the  meantime,  however,  its 
conservatism  ensures  that  using  it  is  an 
environmentally  protective  approach 
(Reference  7). 

Finally,  conservative  assumptions 
also  can  be  used  to  predict  the  "upper 
bound"  of  potential  environmental 
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impacts.  For  example,  evaluations  can 
be  based  on  the  assumption  that  100 
percent  of  a  contaminant  in  a  material 
proposed  for  ocean  disposal  will  be 
bioavailable.  This  approach  can  be  used 
for  screening  chemicals  that  might 
require  further  evaluation  to  determine 
OHnpliance  with  water  quality  criteria 
by  assimiing  all  of  the  contaminants  in 
the  material  are  dissolved  into  the  water 
column  during  dumping.  (Reference  6.) 
The  use  of  TBP,  as  discussed  above, 
integrates  the  use  of  toxicological 
models  with  conservative  assumptions 
in  determining  the  bioavailabiUty  of 
contaminants  in  the  material  that  settles 
to  the  bottom  after  dumping. 

The  reference  to  "effects-based 
evaluations"  in  proposed  §  220.2(i)  is 
intended  to  make  clear  that,  as  provided 
for  in  approved  Agency  procedures,  the 
approaches  described  above  can  be  used 
to  evaluate  the  potential  environmental 
effects  of  material  proposed  for  ocean 
dumping,  either  as  a  screening  device  in 
lieu  of  actual  laboratory  testing,  or  in 
combination  with  the  results  of  such 
tests.  At  the  same  time,  the  language  is 
intended  to  provide  flexibility  for  the 
fut\ue  in  order  to  assure  that  as  science 
and  technology  improve  and  other 
effects-based  evaluations  are  approved 
for  use,  they  may  be  used  as  well. 

In  addition,  the  current  ocean 
diunping  regulations  provide  that 
bioassays  are  to  be  conducted  "in 
accordance  with"  procedures  approved 
by  EPA  and  the  Corps.  In  certain  cases. 
there  are  no  approved  laboratory  testing 
protocols  available,  or  as  described 
above,  other  evaluative  tools  provide 
effects-based  information  comparable  to 
that  which  might  be  obtained  from 
nuning  a  laboratory  bioassay.  The 
Third  Qrcuit  opinion,  however,  could 
be  read  as  suggesting  that  even  though 
Agency-approved  bioassay  test 
procedures  are  not  specified,  the 
regulation  still  requires  laboratory 
bioassays  to  be  run.  Although  the 
proposed  definition  of  bioassay 
described  above  is  intended  to  resolve 
this  point,  in  order  to  further  remove 
any  possible  ambigmty,  today's 
proposal  would  make  a  change  in 
regulatory  language  in  §  227.6(c).  The 
proposed  change  would  replace  a 
reference  to  performing  bioassays  "in 
accordance  with"  approved  Agency 
procedures,  to  performing  bioassays 
"when  bioassay  procedures  have  been 
approved." 

Finally  today's  proposal  would  also 
amend  §§  227.6(c)(2)  and  (3),  227.27(b). 
and  227.27(c).  which  currently  provide 
that  bioassays  "shall  be  conducted" 
using  approved  organisms  and 
procedures.  To  avoid  any  possible 
ambiguity  that  this  might  mandate  only 


the  use  of  laboratory  tests  on  organisms 
exposed  to  the  material  proposed  for 
dumping,  today's  proposal  would  make 
changes  in  those  sections  to  clarify  that 
"if  such  laboratory  testing  is  conducted 
it  shall  use  approved  organisms  and 
procedures. 

In  summary,  today's  proposal  is 
intended  to  confirm  that  the  Agency  has 
reserved  discretion  on  how  to  evaluate 
material  proposed  for  dumping.  This 
has  been  done,  as  described  above,  in 
three  principal  ways:  (1)  by  adding  a 
definition  of  "bioassay"  that  makes 
clear  that  this  term  means  an  effects- 
based  evaluation  which  is  to  be 
conducted  only  if  approved  procedures 
exist  for  such  evaluations;  (2)  by 
revising  language  to  be  clear  that  the 
Agency  has  reserved  discretion  to 
identify  what,  when,  and  how 
evaluation  processes  will  be  used;  and 
(3)  by  clarifying  that  laboratory  tests  are 
not  required  in  all  cases.  These  changes 
make  clear  that  the  Agency  has  reserved 
its  discretion  in  this  complex  technical 
area. 

Approved  Agency  evaluation 
procedures  can  be  found  in  the  Blue 
Book,  the  Green  Book,  and  Regional 
implementation  manuals,  or  parties 
seeking  to  use  other  procedures  may 
seek  their  approval  from  EPA,  or  in  the 
case  of  dredged  material,  from  EPA  and 
the  Corps.  EPA  does  not  intend  to 
require  evaluations  that  have  not  been 
approved,  or  that  are  not  useful  in  a 
regulatory  context.  The  determination  as 
to  the  types  of  evaluations  necessary  to 
assess  potential  biological  effects  of 
material  proposed  for  ocean  dumping 
involves  highly  complex  technical 
issues,  and  is  impacted  by  evolving 
changes  in  the  science  and  methods 
underlying  such  assessments.  Today's 
action  by  the  Agency  is  intended  to 
preserve  EPA's  discretion  in  this 
complex  technical  area  to  ensure  that 
the  appropriate  and  up-to-date 
evaluations  as  approved  by  the  Agency 
are  conducted. 

(2)  Number  and  types  of  organisms  to  be 
tested 

The  current  ocean  dumping 
regulations  define  "appropriate 
sensitive  marine  organisms"  and 
"appropriate  sensitive  benthic  marine 
organisms"  for  use  in  laboratory  tests. 
The  type  of  organisms  used  can  impact 
on  the  sensitivity  of  the  tests  in 
determining  toxicity,  and  the  existing 
regulations  provide  that  the  organisms 
to  be  used  represent  three  categories  of 
organisms.  For  the  liquid  and 
suspended  phases  the  organisms  to  be 
used  are  defined  in  §  227.27(c)  "as  at 
least  one  species  each  representative  of 
phytoplankton  or  zooplankton. 


crustacean  or  mollusk,  and  fish  species 
chosen  frt)m  among  the  most  sensitive 
species  documented  in  the  scientific 
literature  or  accepted  by  EPA  as  being 
reUable  test  organisms*  *  *"  For  the 
solid  phase,  these  are  defined  in 
§  227.27(d)  as  "at  least  one  species  each 
representing  filter-feeding,  deposit- 
feeding,  and  burrowing  species  chosen 
from  among  the  most  sensitive  species 
accepted  by  EPA  as  being  reUable  test 


,*  •  *>> 


organisms' 

As  discussed  above,  EPA  has 
described  a  range  of  characteristics  that 
the  test  species  need  to  represent.  The 
Agency  believes  this  approach  is 
protective  of  the  marine  environment 
because  different  marine  organisms  are 
known  to  exhibit  different  sensitivities 
to  environmental  contaminants 
(Reference  8).  The  Agency's  approved 
testing  allows  the  use  of  two  different 
species  that  together  cover  the  three 
species  characteristics  in  40  CFR 
227.27(c)  and  (d).  For  example,  the 
marine  worm,  Nephtys  incisa,  is  both  a 
deposit-feeder  and  burrower  (Reference 
9),  and  the  amphipod  crustacean, 
Ampelisca  abdita,  is  both  a  filter-feeder 
and  deposit-feeder  (Reference  10). 

The  Third  Circuit  opinion,  however, 
could  be  construed  to  indicate  that  40 
CFR  227.27(d)  requires  the  use  of  three 
different  test  species  for  the  solid  phase. 
See,  57  F.  3d  328.  333  n.  2.  EPA  is 
proposing  today  to  remove  any 
ambiguity  about  the  number  and  type  of 
organisms  specified  by  §§  227.27(c)  and 
(d).  This  would  be  done  by  removing 
the  words  "one  species  each,"  and 
clarifying  that  what  is  meant  is  at  least 
two  species  that  together  are 
representative  of  the  three  categories  of 
organisms.  The  change  makes  clear  that 
the  use  of  two  species  representing  the 
three  characteristics  specified  in  the 
regulations,  is  acceptable. 
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Compliance  With  Other  Laws  and 
Executive  Orders 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities, 
and  defines  them  as  follows: 

(1)  Small  governmental  jurisdictions:  any 
government  of  a  district  with  a  population  of 
less  than  50,000. 

(2)  Small  business:  any  business  which  is 
independently  owned  and  operated  and  not 
dominant  in  its  field,  as  deflned  by  the  Small 
Business  Administration  regulations  under 
the  Small  Business  Act. 

(3)  Small  organization:  any  not  for  profit 
enterprise  that  is  independently  owned  and 
operated  and  not  dominant  in  its  field. 

As  discussed  below  in  the  discussion 
of  Executive  Order  12866,  today's 
proposed  rule  does  not  impose 
economic  burdens.  Accordingly,  EPA 
has  determined  that  today's  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 


entities,  and  that  a  Regulatory 
Flexibility  Analysis  therefore  is 
unnecessary. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record 
keeping  burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record  keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  today's  proposed  rule 
would  not  establish  or  modify  any 
information  or  record  keeping 
requirements,  it  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant."  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1 )  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency: 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations,  of 
recipients  thereof;  or 

(4]  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review. 

D.  The  Unfunded  Mandates  Reform  Act. 
and  Executive  Order  12875 

Under  the  Unfunded  Mandates 
Reform  Act  (UMRA)  of  1995,  signed  into 
law  on  March  22,  1995,  EPA  must 
prepare  a  written  statement  to 
accompany  any  rule  where  the 
estimated  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  will  be  $100  million  or 
more  in  any  year.  The  UMRA  defines  a 
"private  sector  mandate"  for  regulatory 
purposes  as  one  that,  among  other 


things,  "would  impose  an  enforceable 
duty  upon  the  private  sector."  EPA  has 
determined  that  today's  proposed 
regulation  does  not  impose  any 
enforceable  duties  upon  the  private 
sector.  Therefore,  this  proposed 
rulemaking  is  not  a  "private  se<.lor 
mandate,"  and  is  not  subject  to  the 
requirements  of  the  UMRA. 

Further,  EPA  has  determined  that 
today's  action  does  not  include  a 
Federal  mandate  that  may  result  in 
.estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed 
rulemaking  should  have  minimal 
impact  on  the  regulator}'  burden 
imposed  on  permittees,  because  the 
proposed  rulemaking  merely  clarifies 
ocean  dumping  testing  requirements. 
Thus.  EPA  has  determined  that  an 
unfunded  mandates  statement  is 
unnecessary. 

Executive  Order  12875  requires  that, 
to  the  extent  feasible  and  permitted  bv 
law,  no  Federal  agency  shall  promulgate 
any  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  funds  necessary  to  pay  the  direct 
costs  incurred  by  the  State,  local,  or 
tribal  government  in  complying  with  the 
mandate  are  provided  by  the  Federal 
government.  EPA  has  determined  that 
the  requirements  of  Executive  Order 
12875  do  not  apply  to  todays  proposed 
rulemaking,  since  no  mandate  is  created 
by  this  action. 

List  of  Subjects 

40  CFR  Part  220 

Environmental  pr*)tection.  Engineer 
Corps,  Water  pollution  control. 

40  CFR  Part  227 

Environmental  impact  statements. 
Water  pollution  control 

Date:  February  23. 1996 
Carol  M.  Browner, 

AdministTxitot . 

For  the  reasons  set  out  in  this 
preamble.  Parts  220  and  227  of  Title  40 
of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  220— {AMENDED] 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  33  L'.S.C.  1412  and  1418. 

2.  Section  220.2  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

S  220.2    Definitions. 


(j)  Bioassay  means  such  effects-based 
evaluations  as  may  be  approved  bv  EPA. 
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or  in  the  case  of  dredged  material,  by 
EPA  and  the  Corps  of  Engineers,  for  use 
in  evaluating  wlMther  material  has  the 
potential  to  cause  acute,  chronic,  or 
(Aha  sublethal  efiiects  following 
dumping. 

PART»7-{AMENDED1  ' 

3.  The  authority  citation  for  40  CFR 
Part  227  continues  to  read  as  follows: 

Aathority:  33  U.S.C  1412  and  1418. 

4.  Section  227.6  is  amended: 

a.  In  paragraph  (a)  introductory  text 
by  removing  the  words  "(f),  (g),  and 
(h)",  and  adding,  in  their  place,  the 
words  "(e),  (f),  and  (g)". 

b.  In  paragraph  (c)  introductory  text, 
by  removing  from  the  first  sentence  the 
words  "according  to  procedures 
acceptable  to  EPA,  and  for  dredged 
material  acceptable  to",  and  adding,  in 
their  place,  the  words  "when  bioassay 
procedures  have  been  approved  by  EPA, 
at  for  dredged  material,  approved  by": 

c.  By  removing  the  second  and  third 
sentences  of  paragraph  (c)(2)  and  of 
paragraph  (c)(3)  and  by  adding  a  new 
sentence  in  their  place  in  each 
paragraph,  to  read  as  follows: 

S  227.6    Constituents  prohibited  as  ottier 
tlMn  trace  contaminants. 

•        •        •    .   •        • 

(c)*  •  • 

(2)  *  *  •  If  these  bioassays  involve 
laboratory  testing  of  organisms,  they 
shall  be  conducted  with  appropriate 
sensitive  marine  organisms  as  defined 
in  §  227.27(c),  and  the  procedures  used 
will  require  exposiue  of  organisms  for  a 
sufficient  period  of  time  and  under 
appropriate  conditions  to  provide 
reasonable  assurance,  based  on 
consideration  of  the  statistical 
significance  of  effects  at  the  95  percent 
confidence  level,  that,  when  the 
materials  are  dumped,  no  significant 
imdesirable  effects  will  ocou-  due  to 
chronic  toxicity  of  the  constituents 
Usted  in  paragraph  (a)  of  this  section; 
and 

(3)  *  *  *  If  these  bioassays  involve 
laboratory  testing  of  orgsuiisms,  they 
shall  be  conducted  with  appropriate 
sensitive  benthic  marine  organisms,  and 
the  procedures  used  will  require 
exposure  of  organisms  for  a  sufficient 
period  of  time  to  provide  reasonable 
assurance,  based  on  considerations  of 
statistical  significance  of  effects  at  the 

'  95  percent  confidence  level,  that,  when 
the  materials  are  diunped,  no  significant 
undesirable  effects  will  occur  due  either 
to  chronic  toxicity  or  to 
bioaccimiulation  of  the  constituents 
listed  in  paragraph  (a)  of  this  section; 
and 


UMI 


e.  By  removing  paragraph  (e)  and 
redesignating  paragraphs  (f)  through  (h) 
as  paragraph  (e)  through  (g). 

5.  Section  227.27  is  amended: 

a.  In  paragraph  (a)(2),  by  removing  the 
words  "in  a  bioassay  carried  out  in 
accordance  with  approved  EPA 
procedures"; 

b.  In  the  first  sentence  of  paragraph 
(b),  by  removing  the  words  "using 
appropriate  sensitive  marine  organisms 
in  the  case  of  the  suspended  particulate 
phase,  or  appropriate  sensitive  benthic 
marine  organisms  in  the  case  of  the 
solid  phase;"; 

c.  In  paragraph  (b),  by  removing 
footnote  1  and  by  revising  the  last 
sentence  to  read  as  set  forth  below. 

d.  By  revising  paragraphs  (c)  and  (d) 
to  read  as  follows: 

§227.27    Limiting  Permissable 
Concentration  (LPC). 

•        *        *        •        • 

(b)  *  •  *  If  these  bioassays  involve 
laboratory  testing  of  organisms,  they 
shall  be  conducted  with  appropriate 
sensitive  marine  organisms  in  the  case 
of  the  suspended  particulate  phase,  or 
appropriate  sensitive  benthic  marine 
organisms  in  the  case  of  the  solid  phase. 

(c)  Appropriate  sensitive  marine 
organisms  means  at  least  two  species 
that  together  are  representative  of  the 
following  types  of  organisms: 
phytoplankton  or  zooplankton, 
crustacean  or  moUusk,  and  fish.  These 
organisms  shall  be  chosen  from  among 
the  most  sensitive  species  documented 
in  the  scientific  literature  or  accepted  by 
EPA  as  being  reliable  test  organisms  to 
determine  the  anticipated  impact  of  the 
wastes  on  the  ecosystem  at  the  disposal 
site.  If  the  bioassays  involve  laboratory 
testing  of  these  organisms,  they  shall  be 
run  for  a  minimimi  of  96  hours  under 
temperature,  salinity,  and  dissolved 
oxygen  conditions  representing  the 
extremes  of  environmental  stress  at  the 
disposal  site,  except  that  phytoplankton 
or  zooplankton  may  be  run  for  shorter 
periods  of  time  as  appropriate  for  the 
organisms  tested  at  the  discretion  of 
EPA,  or  EPA  and  the  Corps  of  Engineers, 
as  the  case  may  be. 

(d)  Appropriate  sensitive  benthic 
marine  organisms  means  at  least  two 
species  that  together  exhibit  filter- 
feeding,  deposit-feeding,  and  biurowing 
characteristics.  These  organisms  shall  be 
chosen  from  among  the  most  sensitive 
species  accepted  by  EPA  as  being 
reliable  test  organisms  to  determine  the 
anticipated  impact  on  the  site. 

[FR  Doc.  96-4705  Filed  2-27-96;  11:06  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-nAD62 

Endangered  and  Threatened  WHdlife 
and  Plants;  Extension  of  Comment 
Period  for  Proposed  Establishment  of 
a  Nonessential  Experimental 
Population  of  California  Condors  in 
Nortttem  Arizona 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUiMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that 
the  public  comment  period  is  extended 
for  the  proposal  to  designate  a 
nonessential  experimental  population  of 
Cahfomia  condors  [Gymnogyps 
califomianus)  in  northern  Arizona  and 
southern  Utah.  This  population  is 
proposed  to  be  designated  as  a 
nonessential  experimental  population  in 
accordance  with  section  10(j)  of  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  The  extension  of  the 
comment  period  will  allow  all 
interested  parties  to  submit  written 
comments  on  the  proposal. 
DATES:  The  current  comment  period 
scheduled  to  close  February  29, 1996  is 
now  extended  through  April  1, 1996. 
ADDRESSES:  Written  comments  should    . 
be  sent  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2321  W. 
Royal  Palm  Road,  Suite  103,  Phoenix, 
Arizona  85021.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Service  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
]eStey  A.  Humphrey,  at  the  above 
address,  602/640-2720. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Service,  in  cooperation  with  the 
Arizona  Game  and  Fish  Department, 
and  the  U.S.  Bureau  of  Land 
Management,  proposes  to  reintroduce 
Cahfomia  condors  [Gymnogyps 
califomianus)  into  northern  Arizona. 
This  reintroduction  will  achieve  a 
primary  recovery  goal  for  this 
endangered  species,  establishment  of  a 
second  non-captive  population, 
spatially  disjunct  from  the  non-captive 
population  in  southern  California. 
Section  10(j)  of  the  Endangered  Species 
Act  of  1973  (Act)  enables  the  Service  to 
designate  certain  populations  of 


federally  listed  species  that  are  released 
into  the  wild  as  "experimental."  This 
designation  can  increase  the  Service's 
flexibility  to  manage  a  reintroduced 
population.  Section  10(j)  allows  an 
experimental  population  to  be  treated  as 
a  threatened  species  regardless  of  its 
designation  elsewhere  in  its  range  and 
under  section  4(d)  of  the  Act.  The 
Service  has  greater  discretion  in 
developing  management  programs  for 
threatened  species  than  it  has  for 
endangered  species.  Nonessential 
experimental  populations  located 
outside  National  Wildlife  Refuges  or 
National  Park  Service  lands  are  treated, 
for  the  purpose  of  section  7  of  the  Act, 
as  if  they  are  proposed  for  listing.  The 
area  proposed  for  nonessential 
experimental  designation  occurs  in 
northern  Arizona,  southern  Utah  and 
southeastern  Nevada. 

A  proposed  rule  to  designate  a 
nonessential  experimental  population  of 
California  condors  was  published  in  the 
Federal  Register  (61  FR  35)  on  January 
2, 1996. 

Pursuant  to  50  CFR  424.16(c)(2),  the 
Service  may  extend  or  reopen  a 
comment  period  upon  finding  that  there 
is  good  cause  to  do  so.  Full  participation 
of  the  affected  public  in  the 
experimental  population  designation 
process,  allowing  the  Service  to 
consider  the  best  scientific  and 
commercial  data  available  in  making  a 
final  determination  on  the  proposed 
action,  is  deemed  as  sufficient  cause. 

The  current  comment  period  on  this 
proposal,  which  was  extended  by  a 
document  published  on  February  6, 
1996  (61  FR  4394),  closes  on  February 
29, 1996.  With  the  publication  of  this 
document,  the  Service  further  extends 
the  public  comment  period.  Written 
comments  may  now  be  submitted  until 
April  1, 1996,  to  the  Service  office  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Jeffrey  A.  Humphrey  (see  ADDRESSES). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544). 
Nancy  Kaufinan, 

Regional  Director.  Region  2.  Fish  and  Wildlife 
Service. 
[FR  Doc.  96-4674  Filed  2-28-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 
P.O.  022296D] 
RIN  0648-AI32 

Western  Pacific  Crustacean  Fisheries; 
Amendment  9 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  availability  of  a  fishery 

management  plan  amendment  and 

request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  that 
the  Western  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  9  to  the  Fishery 
Management  Plan  for  the  Crustaceans 
Fisheries  of  the  Western  Pacific  Region 
for  review  by  the  Secretary  of  Commerce 
(Secretary),  and  is  requesting  comments 
from  the  public.  Amendment  9  would 
change  the  current  harvest  strategy  to 
adapt  to  lower  recruitment  in  the  lobster 
fishery  of  the  Northwestern  Hawaiian 
Islands. 

DATES:  Written  comments  on  the 
amendment  must  be  received  on  or 
before  April  26,  1996. 
ADDRESSES:  All  comments  shoulc  be 
sent  to,  Hilda  Diaz-Soltero,  Director, 
Southwest  Region,  NMFS,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213.  Copies  of  the 
amendment  are  available  upon  request 
from  the  Council,  1164  Bishop  Street. 
Suite  1405,  Honolulu,  Hawaii  96813. 
Telephone  808-522-8220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner.  (310)  980-^034,  Alvin 


Katekaru.  (808)  973-2985,  or  Robert 
Harman.  (808)  522-8220. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery-  Conservation  and 
Management  Act  (Magnuson  Act)  16 
U.S.C.  1801  et  seq.  requires  that  a 
Regional  Fishery  Management  Council 
submit  any  amendment  to  a  fishen,' 
management  plan  it  has  prepared  to 
NMFS  for  review,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  NMFS,  upon  receiving  an 
amendment,  immediately  publish  a 
notice  that  the  amendment  is  available 
for  public  review  and  comment.  The 
NMFS  will  consider  all  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  the  amendment  for 
implementation. 

Amendment  9  would: 

(1)  Establish  an  annual  harvest 
guideline  based  on  a  constant  har\est 
rate,  which  would  replace  the  current 
system  of  harvesting  all  legal-sized 
lobsters  above  a  certain  population 
level; 

(2)  eliminate  size  limits  and  the 
prohibition  on  retaining  egg-bearing 
lobsters  because  lobsters  returned  to  the 
sea  are  believed  to  suffer  a  high 
mortality; 

(3)  implement  framework  procedures 
to  modi^'  management  measures 
triggered  by  biological,  social,  or 
economic  problems  in  the  fishery:  and 

(4)  authorize  the  Director.  Southwest 
Region,  to  close  the  fishery  by  direct 
notice  to  fishermen. 

An  environmental  assessment  and 
regulatory  impact  review  are 
incorporated  in  Amendment  9.  These 
documents  are  available  for  review  (see 
ADDRESSES). 

The  receipt  date  for  Amendment  9 
was  February  21,  1996.  Proposed 
regulations  to  implement  Amendment  9 
are  scheduled  to  be  published  within  15 
days  of  the  receipt  date. 

Authority:  16  I'  S.C  1801  et  seq. 
Dated:  February  23.  1996. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  Sational 
Marine  Fisheries  Senice. 
(FR  Doc.  96-4608  Filed  2-26-96:  3  40  pm] 
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oontans  documents  ottwr  than  rules  or 
proposed  njles  that  are  app<lcat>ie  to  the 
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petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sedxNi. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
CotTtment  Request 

February  23, 1996. 

The  Department  of  Agricuhure  has 
submitted  the  following  information 
collection  requiiement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
R^latory  Affairs,  Office  of 
Management  and  Budget  (OMB),     . 
Washington,  D.C  20503  and  to 
Department  Clearance  Officer,  USDA, 
GERM,  Ag  Box  7630,  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 


Fami  Service  Agency 


I 


Title:  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  and  Payment 
Program — ^Addendum. 

Summary.  This  proposed  rule  amends 
the  regulation  to  set  the  payment  rate  for 
exporters  under  the  domestic  user/ 
exporter  marketing  certificate  program 
on  the  date  the  Commodity  Credit 
Corporation  (CCC)  determines  is  the 
date  on  which  the  cotton  is  shipped.  To 
participate  in  the  program,  exporters  are 
required  to  report  to  CCC  on  a  weekly 
basis  all  export  sales,  and  any 
cancellation  or  amendments  to  sales 
contracts. 

Need  and  Use  of  the  Information:  The 
information  collections  are  necessary  to 
establish  eligibility  for  payments  of 
domestic  users  and  exporters  of  U.S. 
upland  cotton  and  to  accurately 
determine  the  level  of  payments 
authorized  under  this  program. 


Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  300. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion, 
Weekly. 

Total  Burden  Hours:  4,675. 
Donald  E.  Huicher, 

Deputy  Departmental  Clearance  Officer. 
[PR  Doc.  96-^701  Filed  2-2&-96;  8:45  am) 

BILUNG  CODE  3410-41-M 

Office  of  the  Secretary 

Advisory  Committee  on  Agricultural 
Concentration 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  intent  to  establish  a 
Federal  Advisory  Committee; 
correction. 

summary:  In  notice  document  96-3589 
beginning  on  page  6232  in  the  issue  of 
Friday,  February  16, 1996,  make  the 
following  correction: 

On  page  6232,  fitst  line,  third  coliunn, 
the  words  "eight  representatives" 
should  read  "nine  representatives 
*  *  *"  and  on  the  eleventh  line  the 
words  "two  individuals  with  expertise 
in"  should  read  "one  individual  with 
expertise  in  *  *  *". 
EFFECTIVE  DATE:  February  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Claffey,  Assistant  Deputy 
Administrator,  Agricultural  Marketing 
Service,  Room  3064-S,  14th  and 
Independence  Avenue  SW., 
Washington,  D.C.  20250-1400,  (202) 
720-4276. 

Dated:  February  22, 1996. 
Dan  Gliclanan, 

Secretary. 

[FR  Doc.  96-4586  Filed  2-28-96;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 


Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
"in  Arlington,  Virginia  on  Tuesday  and 
Wednesday,  March  12-13, 1996  at  the 
times  and  location  noted  below. 
DATES:  Th6>6chedule  of  events  is  as 
follows: 

Tuesday,  March  12, 1996 

9:00  am-Noon — Briefing  on  Rulemaking 

(Qosed  Session) 
1 :30  pm-3:00  pm — ^Planning  and  Budget 

Conunittee  and  Vision  Statement  Work 

Group 
3:45  pm-5:00  pm— Technical  Programs 

Committee 

Wednesday,  March  13, 1996 

9:00  am-Noon — ^Ad  Hoc  Committee  on 

Bylaws  and  Statutory  Review 
1:30  pm-3:30  pm — Board  Meeting. 
ADDRESSES:  The  meetings  will  be  held 
at:  Crystal  Gateway  Marriott,  1700 
Jefiierson  Davis  Highway,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMBfTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the  July 
12  and  September  13  Board  Meetings. 

•  Executive  Director's  Report. 

•  Ad  Hoc  Committee  on  Bylaws  and 
Statutory  Review  Report. 

•  Planning  and  Budget  Committee 
and  Vision  Statement  Work  Group 
Reports. 

•  Fiscal  Year  1996  Spending  Plan.  . 

•  Fiscal  Year  1997  Budget  Request. 

•  Staff  Feedback  on  Vision  Statement. 

•  Report  from  Strategic  Plarming 
Group. 

•  Fiscal  Years  1993-1995  Research 
Projects  Status  Reports. 

•  Fiscal  Year  1996  Statements  of 
Work. 

•  Research  Being  Conducted  by 
Others. 

•  Election  of  Officers. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
James  J.  Raggio, 
General  Counsel, 

IFR  Doc.  96-4581  Filed  2-28-96;  8:45  am] 
BIUJNG  CODE  tlSO-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  4:00  p.m.  on  Monday, 
March  18, 1996,  at  the  Human 
Resources  Development  Institute,  600 
College  Road,  East,  Princeton,  New 
Jersey  08540.  The  purpose  of  the 
meeting  is  to  consider  and  decide  on 
project  activity  for  the  current  program 
period. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Irene  Hill- 
Smith,  609-468-5546,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  Febniary  22, 
1996. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  96-4671  Filed  2-28-96;  8:45  am) 

BILUNG  CODE  633S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  p.m.  and  adjourn 
at  8:30  p.m.  on  March  19, 1996,  at  the 
Shiloh  Inn,  206  SW  Temple,  Salt  Lake 
City,  Utah  84101.  The  purpose  of  the 
meeting  is  to  conduct  orientation  for 
new  members,  brief  the  Committee  on 
Commission  and  regional  activities,  and 
update  the  Committee  on  the  status  of 
the  current  report. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  N. 
Martinez,  801-261-8169,  or  John  F. 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 


and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  February  20, 
1996. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  96^660  Filed  2-28-96;  8:45  araj 

BIUMG  CODE  633»-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1997  Economic  Census  Covering 
Professional,  Management,  and 
Support  Services;  Health  and  Social 
Assistance;  Educational  Services; 
Arts,  Entertainment,  and  Recreation; 
and  Other  Services  Sectors 

action:  Proposed  Agency  Information 
Collection  Activity;  Comment  Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  29, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jack  Moody,  Bureau  of  the 
Census,  Room  2665,  Building  3. 
Washington,  DC  20233  on  (301)  457- 
2689. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant,  and  quality  data  about  the 
people  and  economy  of  the  United 
States.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
economic  census,  conducted  under 


authority  of  Title  13  U.S.C.  is  the 
primary  source  of  facts  about  the 
structure  and  functioning  of  the 
Nation's  economy  and  features  unique 
industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business 
and  the  general  public.  The  1997 
Economic  Census  will  cover  virtually 
every  sector  of  the  U.S.  economy 
including  approximately  594,000 
professional,  management,  and  support 
services  establishments;  469,000  health 
and  social  assistance  establishments; 
22,000  educational  services 
establishments;  79,000  arts, 
entertainment,  and  recreation 
establishments;  and  373,000  other 
services  establishments. 

U.  Method  of  Collection 

Establishments  in  these  sectors  of  the 
economic  census  will  be  selected  for 
mailout  from  a  frame  given  by  the 
Census  Bureau's  Standard  Statistical 
Establishment  List.  To  be  eligible  for 
selection,  an  establishment  will  be 
required  to  satisfy  the  following 
conditions:  (i)  It  must  be  classified  in 
the  professional,  management,  and 
support  services;  health  and  social 
assistance;  educational  services;  arts, 
entertainment,  and  recreation;  or  other 
services  sectors;  (ii)  it  must  be  an  active 
operating  establishment  of  a  multi- 
establishment  firm,  or  it  must  be  a 
single-establishment  firm  with  payroll; 
and  (iii)  it  must  be  located  in  one  of  the 
50  states  or  the  District  of  Columbia. 
Mail  selection  procedures  will 
distinguish  the  following  groups  of 
establishments: 

A.  Establishments  of  Multi- 
Establishment  Firms 

Selection  procedures  will  assign  all 
active  operating  establishments  of 
multi-establishment  firms  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  census 
mail  canvass  for  1997  will  include 
approximately  136,000  professional, 
management,  and  support  services 
multi-establishment  firms;  114.000 
health  and  social  assistance  multi- 
establishment  firms;  3.000  educational 
services  muhi-establishment  firms, 
9,000  arts,  entertainment,  and  recreation 
multi-establishment  firms:  and  75.000 
other  services  multi-establishment 
firms. 

B.  Single-Establishment  Firms  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe  for 
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professional,  management,  and  support 
services;  health  and  social  assistance; 
educational  services;  arts, 
entertainment,  and  recreation;  and  other 
services  sectors.  The  study  of  potential 
respondents  will  produce  a  set  of 
intnistry-spedfic  payroll  cutoffs  that  we 
will  use  to  distinguish  large  versus 
small  single-estabUshment  firms  within 
each  industry  or  kind  of  business.  This 
payroll  size  distinction  will  affiact 
selection  as  follows: 

1.  Large  Single-Establishment  Finns 

Selection  procedures  will  assign  large 
single-establishment  firms  having 
annuaUzed  payroll  (from  Federal 
administrative  records)  that  equals  or 
exceeds  the  cutoff  for  their  industry  to 
the  mail  component  of  the  potential 
respondent  universe.  We  estimate  that 
the  census  mail  canvass  for  1997  will 
include  approximately  176,000 
professional,  management,  and  support 
services  firms;  154,000  health  and  social 
assistance  firms;  5,000  educational 
services  firms;  41,000  arts, 
entertainment,  and  recreation  firms;  and 
129,000  other  services  firms  in  this 
category. 

2.  Small  Single-EstabUshment  Firms 

Selection  procedures  will  assign  a 
sample  of  small  single-establishment 
firms  having  annualized  payroll  below 
the  cutoff  for  their  industry  to  the  mail 
component  of  the  potential  respondent 
universe.  Sampling  strata  and 
corresponding  pn^bilities  of  selection 
will  be  determined  by  a  study  of  the 
potential  respondent  imiverse 
conducted  shortly  before  mail  selection 
operations  begin.  We  estimate  that  the 
census  mail  canvass  for  1997  will 
include  approximately  49,000 
professional,  management,  and  support 
services  firms;  31,000  health  and  social 
assistance  firms;  2,000  educational 
services  firms;  4,000  arts,  entertainment, 
and  recreation  firms;  and  27,000  other 
services  firms  in  this  category. 

AU  remaining  single-establishment 
firms  with  payroll  will  be  represented  in 
the  census  by  data  from  Federal 
administrative  records.  Generally,  we 
will  not  include  these  small  employers 
in  the  census  mail  canvass.  However, 
administrative  records  sometimes  have 
fundamental  deficiencies  that  make 
them  unsuitable  for  use  in  producing 
detailed  industry  statistics  by 
geographic  area.  When  we  find  such  a 
deficiency,  we  will  mail  the  firm  a 
census  short  form  to  collect  basic 
information  needed  to  resolve  the 
problem.  We  estimate  that  the  census 
mail  canvass  for  1997  will  include 
approximately  233.000  professional, 
management,  and  support  services 


firms;  169,000  health  and  social 
assistance  firms;  12,000  educational 
services  firms;  25.000  arts, 
entertainment,  and  recreation  firms;  and 
142,000  other  services  firms  in  this 
category. 

m.  Data 

This  information  collected  from 
businesses  in  these  sectors  of  the 
economic  census  will  produce  basic 
statistics  by  kind  of  business  for  number 
of  establishments,  sales,  payroll,  and 
employment.  It  also  will  yield  a  variety 
of  subject  statistics,  including  sales  by 
receipts  or  revenue  line,  sales  by  class 
of  customer,  and  other  industry-specific 
measures.  Primary  strategies  for 
reducing  burden  in  Census  Bureau 
economic  data  collections  are  to 
increase  electronic  reporting  through 
broader  use  of  computerized  self- 
administered  census  questionnaires, 
electronic  data  interchange,  and  other 
electronic  data  collection  methods. 

OMB  Number:  Not  Available. 

Form  Number:  The  forms  used  to 
collect  information  from  businesses  in 
these  sectors  of  the  economic  census  are 
tailored  to  specific  business  practices 
and  are  too  numerous  to  list  separately 
in  this  notice.  You  can  obtain 
information  on  the  proposed  content  of 
the  forms  by  calling  Jack  Moody  on 
(301)  457-2689. 

Type  of  Review:  Regular  review. 

Affected  Public:  Businesses  or  other 
for  profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations,  and  state  or  local 
governments. 

Estimated  Number  of  Respondents: 

Professional,  Management,  and  Support 

Services  (Standard  Form)— 361,000 

Professional,  Management,  and 

Support  Services  (Short  Form) — 

233,000 
Health  and  Social  Assistance  (Standard 

Form)— 299,000 
Health  and  Social  Assistance  (Short 

Form)— 169.000 
Educational  Services  (Standard  Form) — 

10.000 
Educational  Services  (Short  Form) — 

12.000 
Arts.  Entertainment,  and  Recreation 

(Standard  Form)— 54.000 
Arts.  Entertainment,  and  Recreation 

(Short  Form)- 25.000 
Other  Services  (Standard  Form) — 

231.000 
Other  Services  (Short  Form)— 142.000 
Estimated  total  number  of  respondents 

for  these  five  sectors:  1,536,000 

Estimated  Time  Per  Response: 
Professional.  Management,  and  Support 

Services  (Standard  Form) — 1.1  hours 


Professional,  Management,  and  Support 

Services  (Short  Form) — 0.2  hours 
Health  and  Social  Assistance  (Standard 

Form) — 1.0  hours 
Health  and  Social  Assistance  (Short 

Form) — 0.2  hours 
Educational  Services  (Standard  Form) — , 

0.8  hours 
Educational  Services  (Short  Form) — 0.2 

hours 
Arts,  Entertainment,  and  Recreation 

(Standard  Form)— 1.1  hours 
Arts,  Entertainment,  and  Recreation 

(Short  Form)— 0.2  hours 
Other  Services  (Standard  Form) — 0.9 

hours 
Other  Services  (Short  Form) — 0.2  hours 

Estimated  Total  Annual  Burden 
Hours: 
Professional,  Management,  and  Support 

Services  (Standard  Form)— 397,100 
Professional,  Management,  and  Support 

Services  (Short  Form) — 46,600 
Health  and  Social  Assistance  (Standard 

Form)— 299,000 
Health  and  Social  Assistance  (Short 

Form)— 33,800 
Educational  Services  (Standard  Form) — 

8,000 
Educational  Services  (Short  Form) — 

2,400 
Arts,  Entertaiiunent,  and  Recreation 

(Standard  Form)— 59,400 
Arts,  Entertainment,  and  Recreation 

(Short  Form)— 5,000 
Other  Services  (Standard  Form) — 

202.900 
Other  Services  (Short  Form)— 28,400 

Estimated  total  burden  hours  for  these 

five  sectors:  1,087,600 

Estimated  Total  Cost:  The  cost  to  the 
govenunent  for  this  work  is  included  in 
the  total  cost  of  the  1997  Economic 
Census,  estimated  to  be  $218  million. 

IV.  Request  for  Cranments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fiinctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 


approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  26. 1996. 
Linda  Engebneier, 

Acting  Departmental  Forms  Cleamnce 
Officer.  Office  of  Management  and 
Orgpnization. 

(FR  Doc.  96-4700  Filed  2-28-96;  8:45  am) 
MLUNO  COOe  3Sie-07-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  022196A] 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council),  its 
Administrative  Committee,  the 
Scientific  and  Statistical  Committee 
(SSC)  and  the  Advisory  Panel  (AP)  will 
hold  meetings. 

DATES:  The  meetings  will  be  held  on 
March  25-28. 1996. 

ADDRESSES:  All  meetings  will  be  held  at 
the  Marriott's  Frenchman's  Reef  Beach 
Resort,  St.  Thomas,  U.S.  Virgin  Islands. 

Council  Address:  Caribbean  Fishery 
Management  Coimcil,  268  Munoz 
Rivera  Avenue,  Suite  11Q8,  San  Juan,  PR 
00918-2577. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council; 
telephone:  (809)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  its  88th  regular  public 
meeting  to  discuss  the  Third 
Amendment  to  the  Reef  Fish  Fishery 
Management  Plan  (FMP)  and  the  First 
Amendment  to  the  Coral  FMP,  among 
other  topics. 

The  Council  will  convene  on  March 
27, 1996,  from  9:00  a.m.  until  5:00  p.m., 
and  on  March  28,  from  9.-00  a.m.  until 
approximately  12:00  noon. 

The  Administrative  Committee  will 
meet  on  March  26,  from  2:00  p.m.  until 
5:00  p.m.,  to  discuss  administrative 
matters  regarding  Council  operations. 

The  SSC  and  AP  will  meet  on  March 
25, 1996,  from  10:00  a.m.  until  5:00 
p.m.,  to  discuss  the  management 
alternatives  for  amendments  to  the  Coral 
and  Reef  Fish  FMPs. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  EngUsh. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 


agenda  issues.  There  will  be 
simultaneous  translation  (Spanish- 
English)  at  the  AP  meeting  only. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  requests  for 
sign  language  interpretation  and/or 
oUier  auxiliary  aids  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  February  22. 1996. 
Richard  H.  Schaeier, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  96-4598  Filed  2-28-96;  8:45  am) 
BILUNO  CODE  SSIO-SS-T 

P.D.022196B] 

Gulf  of  Mexico  Fishery  Rfenagement 
Council;  Putilic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 

March  20.  1996,  from  1:00  p.m.  to  5:00 

p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  HoUday  Irm-Fort  Brown,  1900  East 
Elizabeth  Street,  Brownsville.  TX; 
telephone:  210-546-2201. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran.  Biologist;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The  Law 
Enforcement  Advisory  Panel  will  review 
preliminary  versions  of  two  draft 
amendments  to  fishery  management 
plans  (FMP).  Draft  Amendment  9  to  the 
Shrimp  FMP  addresses  shrimp  trawl 
bycatch  and  possible  requirements  for 
bycatch  reduction  devices.  Draft 
Amendment  14  to  the  Reef  Fish  FMP 
addresses  a  possible  permanent  license 
hmitation  system  for  fish  trap  users  and 
options  for  a  ban  on  fish  traps  in  Federal 
waters  off  of  southwest  Florida.  This 
amendment  also  contains  options  to 
revise  the  reef  fish  fiamework  procediu^ 
for  setting  total  allowable  catch,  and  to 
change  the  transferability  provisions  for 
reef  fish  vessel  permits  when 
transferring  between  vessel  owners  and 


operators  who  are  the  income  qualifiers 
for  the  permit 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  March  13. 1996. 

Dated:  February  22. 1996. 
Riduirtl  H.  Sduefer. 

Director.  Office  of  Fisheries  Conservation  and 
ManagemenL  National  Marine  Fisheries 
Service. 

[FR  Doc  96-4599  Filed  2-28-96;  8:45  am) 

■ILUNG  COOC  »10-23-f 


p.D.  022296q 

Pacific  Fishery  Management  Council; 
Public  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability  of  reports: 
notice  of  public  meetings  and  hearings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begun  its  annual  preseason  management 
process  for  the  1996  ocean  salmon 
fisheries.  This  notice  announces  the 
availability  of  Council  documents  and 
the  dates  and  locations  of  Council 
meetings  and  public  hearings.  These 
actions  comprise  the  complete  schedule 
of  events  followed  by  the  Council  for 
determining  the  annual  proposed  and 
final  modifications  to  ocean  salmon 
management  measures. 

DATES:  Written  comments  on  the  season 
options  must  be  received  by  April  3, 
1996.  See  SUPPLEMENTARY  INFORMATION 
for  dates,  times,  and  locations  of  public 
meetings  and  hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to  Lawrence  D.  Six.  Executive 
Director,  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Avenue,  Suite 
224,  Portland,  OR  97201:  telephone: 
(503) 326-6352. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
Coon,  Salmon  Management  Coordinator: 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION: 

March  1, 1996:  Council  reports  that 
summarize  the  1995  salmon  season  and 
project  the  expected  salmon  stock 
abundance  for  1996  are  available  to  the 
public  from  the  Council  office. 

March  11-15. 1996:  Council  and 
advisory  entities  meet  at  the  Red  Lion 
Hotel  Columbia  River.  1401  North 
Hayden  Island  Drive,  Portland,  OR.  to 


UMI 
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adopt  1996  regulatory  options  for  public 
review. 

March  25, 1996:  Report  with  proposed 
management  options  and  public  hearing 
schedule  is  mailed  to  the  public.  (The 
report  includes  options,  rationale,  and 
summary  of  biological  and  economic 
impacts.) 

April  1-2, 1996:  Public  hearings  are 
held  to  receive  comments  on  the 
proposed  ocean  salmon  fishery 
regulatory  options  adopted  by  the 
Council.  All  public  hearings  begin  at  7 
p.m.  on  the  dates  and  at  the  locations 
specified  below. 

April  1, 1996:  Westport  High  School 
Commons,  2850  S.  Montesano  Street, 
Westport.  WA. 

April  1. 1996:  Pony  Village  Motor  Inn, 
Ballroom,  Virginia  Avenue,  North  Bend, 
OR. 

April  2, 1996:  Red  Lion  Inn,  Chinook 
Koom,  400  hidustry,  Astoria,  OR. 

April  2. 1996:  Red  Lion  Inn. 
Evergreen  Room.  1929  Fourth  Street. 
Eureka.  CA. 

April  8-12, 1996:  Council  and  its 
advisory  entities  meet  at  the  Holiday 
Inn  San  Francisco  International  Airport 
North.  South  San  Francisco.  CA,  to 
adopt  final  1996  regulatory  measures. 

April  18, 1996:  Newsletter  describing 
adopted  ocean  salmon  fishing 
management  measures  is  mailed  to  the 
public. 

April  12-23, 1996:  Salmon  Technical 
Team  completes  "Preseason  Report  III 
Analysis  of  Council  Adopted  Regulatory 
Measures  for  1996  Ocean  Salmon 
Fisheries." 

May  1, 1996:  Federal  regulations 
implemented  and  preseason  report  ni 
available  for  distribution  to  the  public. 

Special  Acamunodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  February  23, 1996.  I 

Skhwd  H.  ScfaMfier, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc  96-4597  Filed  2-2S-96;  8:45  am] 
>  COM  3S1«-a-F  I 


PJ>.  022096A] 

Endangarad  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  a  request  to 

extend  permit  962  (P509B),  and 


issuance  of  modification  2  to  permit 
878^ 

SUMMARY:  Notice  is  hereby  given  that 
Carlos  Diez  and  Robert  van  Dam  from 
the  University  of  Central  Florida 
(P509B)  have  applied  in  due  form  to 
extend  Permit  962.  Notice  is  also  given 
that  modification  2  has  been  issued  to 
permit  878,  held  by  Florida  Department 
of  Environmental  Protection  {P553). 
Both  permits  authorize  the  take  of  listed 
sea  turtles  for  the  purpose  of  scientific 
research,  subject  to  certain  conditions 
set  forth  therein. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  request  to 
extend  Permit  962  must  be  received  on 
or  before  April  1,1996. 
ADDRESSES:  The  applications,  permits, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR8. 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401); 

or 

Director,  Southeast  Region,  NMFS. 
NOAA,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-893- 
3141). 

Written  comments,  or  requests  for  a 
public  hearing  on  the  request  to  extend 
Permit  962  should  be  submitted  to  the 
Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  The 
holders  of  Permit  962  request  an 
extension  from  1  year  to  5  years,  under 
the  authority  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227).  No  other  change  to  the 
current  authorization  is  requested.  The 
current  permit  authorizes  the  hand 
capture  of  200  listed  hawksbill  sea 
turtles  (Eretmochelys  imbricata)  and  20 
listed  green  sea  turtles  (Chelonia 
mydas),  to  be  examined,  photographed, 
measured,  and  tagged.  The  research 
location  is  Mona  and  Monito  Islands,  PR 
(18-05'  N.,  67''54'  W.).  Sonie  of  the 
turtles  may  be  lavaged,  have  blood  or 
scute  samples  taken,  or  have  time-depth 
recorders  attached.  A  four-year 
extension  would  authorize  this  take   . 
annually  until  May  31,  2000.  The  goal 
of  the  research  is  to  provide  information 
on  the  ecology  and  population 
dynamics  of  the  hawksbill  that  will 
make  it  possible  to  improve  the 
effectiveness  of  management  efforts, 
addressing  the  following  recovery  plan 
priorities:  (1)  The  identification  of 
important  marine  habitats,  (2)  the 
determination  of  adult  and  juvenile 


distribution  and  abimdance,  (3)  the 
determination  of  sex  ratios  in  the 
juvenile  population,  (4)  the  evaluation 
of  the  extent  of  ingestion  of  persistent 
marine  debris,  (5)  the  determination  of 
growth  rates  and  age  at  sexual  maturity, 
and  (6)  the  quantification  of  threats  to 
adults  and  juveniles  on  foraging 
grounds.  In  justification  for  the 
extension  of  this  permit,  recovery  plans 
and  other  publications  indicate  that 
studies  such  as  abundance,  distribution, 
grourth  rates,  and  sex  ratios  should  be 
conducted  for  at  least  10  years. 

Permit  878  authorizes  research  on 
loggerhead,  green.  Kemp'^s  ridley, 
hawksbill.  and  leatherback  sea  turtles  in 
Florida  waters.  Some  turtles  are 
authorized  for  blood  samples, 
laparoscopic  examinations,  lavage,  and 
tiunor  collection.  The  purpose  of  the 
research  is  to  investigate  life  histories, 
habitat  requirements,  migratory 
behaviors,  and  threats  to  the  species.  On 
February  20, 1996,  Modification  2  was 
issued  to  Permit  878,  increasing  the 
number  of  listed  sea  turtles  authorized 
to  receive  telemeters  from  15  to  30. 
Issuance  of  this  modification,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  modification:  (1)  Was 
applied  for  in  good  faith,  (2)  will  hot 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  this 
modification,  and  (3)  is  consistent  with 
the  piirposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Hiose  individuals  requesting  a 
hearing  on  the  request  to  extend  Permit 
962  should  set  out  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate  (see  ADDRESSES). 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
these  permit  summaries  are  those  of  the 
applicant  and  do  not  necessarily  reflect 
the  views  of  NMFS. 

Dated:  February  22. 1996 
RuflMll  J.  Bellmer. 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  96-4600  Filed  2-28-96;  8:45  ami 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National.Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  applications  for 

modifications  to  three  scientific 


research  permits  (P45K,  P45L,  and 
P45S). 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Biological  Service,  U.S. 
Department  of  the  Interior  at  Cook,  WA 
(NBS)  has  applied  in  due  form  for 
modifications  to  permits  to  take 
endangered  and  threatened  species  for 
the  purpose  of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  April  1,1996. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910-322P  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLBMENTARY  INFORMATION:  NBS 
requests  modifications  to  permits  under 
the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

NBS  (P45K)  requests  modification  5  to 
permit  817  for  an  increase  in  their 
annual  take  of  ESA-listed  species  in 
association  with  three  additional 
scientific  research  activities  under 
Study  1,  originally  entitled 
"Identification  of  the  spawning,  rearing, 
and  migratory  requirements  of  fall 
Chinook  salmon  in  the  Columbia  River 
Basin."  Permit  817  authorizes  a  direct 
take  of  juvenile,  threatened.  Snake  River 
fall  Chinook  salmon  (Oncorhynchus 
tshawytscha)  and  an  indirect  take  of 
juvenile,  threatened.  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  for  Study 
1.  NBS  proposes  to  evaluate  the  extent, 
seasonality,  and  size  selectivity  of 
predation  on  subyearling  fall  chinook 
salmon;  estimate  food  availability  and 
growth  of  subyearling  fall  chinook 
salmon  in  nearshore  rearing  habitats  for 
eventual  use  in  a  bioenergetics  model; 
and  relate  juvenile  fall  chinook  salmon 
survival  to  physiological  development. 
A  greater  number  of  listed  juvenile  fish 
are  proposed  to  be  captured,  handled, 
and  released  annually  with  a 
corresponding  increase  in  indirect 
mortalities.  Modification  5  would  be 
vaUd  for  the  duration  of  the  permit. 


Permit  817  expires  on  Decemt)er  31, 
1996. 

NBS  (P45L)  requests  modification  1  to 
permit  905  for  a  change  in  the  dates  and 
locations  of  an  ongoing  scientific 
research  activity  and  an  increase  in  their 
annual  take  of  ESA-listed  species  in 
association  with  two  additional 
scientific  research  activities.  Permit  905 
authorizes  a  direct  take  of  juvenile, 
threatened,  Snake  River  fall  chinook 
salmon  and  an  indirect  take  of  juvenile, 
threatened,  Snake  River  spring/summer 
chinook  salmon  associated  with  a 
scientific  study  intended  to  assess  the 
survival  of  wild  and  hatchery  juvenile 
fall  chinook  salmon  from  rearing  areas 
in  the  free-flowing  Snake  River  through 
lower  Snake  River  dams.  NBS  proposes 
to  expand  their  annual  collection  season 
and  extend  their  sampling  locations  to 
acquire  the  juvenile  listed  fish  currently 
authorized  to  be  taken  for 
electrophoretic  analysis.  NBS  also 
proposes  to  capture,  handle,  and  release 
a  greater  number  of  listed  juvenile  fish 
annually  to  obtain  non-lethal  tissue 
samples  from  run-at-large  juvenile 
spring  chinook  salmon  and  fall  chinook 
salmon  yearlings  for  genetic  analysis 
and  to  relate  juvenile  fall  chinook 
salmon  survival  to  physiological 
development.  Modification  1  would  be 
valid  for  the  duration  of  the  permit. 
Permit  905  expires  on  December  31, 
1996. 

NBS  (P45S)  requests  modification  1  to 
permit  956  for  changes  in  scientific 
equipment  application  and  sampling 
techniques  and  an  increase  in  their 
annual  take  of  ESA-listed  species  in 
association  with  two  additional 
scientific  research  activities.  Permit  956 
authorizes  a  take  of  juvenile,  threatened, 
artificially-propagated.  Snake  River 
spring/summer  chinook  salmon 
associated  with  a  study  designed  to 
provide  managers  with  data  on  the 
distribution,  abundance,  movement,  and 
habitat  preferences  of  the  anadromous 
fi^h  that  migrate  through  Lower  Granite 
Reservoir.  NBS  has  been  acquiring  the 
data  using  radio  transnmtter  tags  applied 
by  gastric  insertion.  NBS  proposes  to 
collect  listed  juvenile  fish  using  a  purse 
seine,  apply  the  radio  transmitter  tags 
by  surgical  implantation,  and  transport 
the  listed  juvenile  fish  from  the  point  of 
capture  to  an  upstream  release  site.  NBS 
also  proposes  to  capture,  handle,  and 
release  a  greater  number  of  listed 
juvenile  fish  annually  to  evaluate  the 
operation  of  a  surface  collector 
prototype  in  the  forebay  of  Lower 
Granite  Dam  and  to  use  a  mid-water 
trawl  for  species  verification  of 
hydroacoustic  surveys.  Modification  1 
would  be  valid  for  the  duration  of  the 


permit.  Permit  956  expires  on 
September  30.  1999. 

Those  individuals  requesting  a 
hearing  (.see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
iny  of  these  applir.ations  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  these  application 
summaries  are  those  of  the  applicants 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Dated:  February  23.  1996. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

|FR  Doc.  96-4601  Filed  2-28-96;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Departn>ent  of  the  Air  Force 

AFIT  Subcommittee  of  the  Air 
University  Board  of  Visitors;  Notice  of 
Meeting 

The  Air  Force  Institute  of  Technology 
Subcommittee  of  the  Air  University 
Board  of  Visitors  will  hold  an  open 
meeting  on  3-5  Man:h  1996,  with  the 
first  business  session  beginning  at  0900 
in  the  Commandants  Conference  Room, 
Building  125.  Wright-Patterson  Air 
Force  Base,  Ohio  (5  seats  available). 

The  purpose  of  the  meeting  is  to  give 
the  board  an  opportunity  to  review  Air 
Force  Institute  of  Technology's 
educational  programs  and  to  present  to 
the  Commandant  a  report  of  their 
findings  and  recommendations 
(xjnceming  these  programs. 

Less  than  15  days  public  notice  for 
this  Subcommittee  is  due  to  scheduling 
conflicts  of  high  level  members  and  the 
difficulty  to  reschedule. 

For  further  information  on  this 
meeting,  contact  Ms.  Beverly  Houtz  in 
the  Directorate  of  Plans  and  Operations. 
Air  Force  Institute  of  Technology,  (513) 
255-5760. 
Palsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  96-4661  Filwi  2-28-96;  8:4.5  am) 
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Air  University  Board  of  Visitors;  Notice 
of  Meeting 

The  Air  University  Board  of  Visitors 
will  hold  an  opening  meeting  on  14-17 
April  1996.  with  the  first  business 
session  beginning  at  0800  in  the  Air 
University  Conference  Room  at 
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Headquarters  Air  University,  Maxwell 
Air  Force  Base,  Alabama  (5  seats 
available}. 

The  purpose  of  the  meeting  is  to  give 
the  board  an  opportimity  to  review  Air 
University  educational  programs  and  to 
present  to  the  Commander,  a  report  of 
their  findings  and  recommendations 
concerning  these  programs. 

For  further  information  on  this 
meeting,  contact  Dr.  Dorothy  Reed,  BOV 
Coordinator,  Air  University,  Maxwell 
Air  Force  Base,  Alabama  36112-6335, 
telephone  (334)  953-5159. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-4662  Filed  2-28-96;  8:45  am] 
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Department  of  ttte  Army 

A\;ailability  of  Non-Exclusive, 
Exclusive  or  Partially  Exclusive 
Licenses  (Recombinant  DNA 
Molecules  for  Producing  Temilnal 
Transferas»>lil(e  Polypeptides) 

AGENCY:  U.S.  Army,  Intellectual 
Property  Law  Division,  Virginia. 

action:  Notice. 

SUMMARY:  The  Uniformed  Services 
University  of  the  Health  Sciences 
Announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  under  the  following 
patent  application  and  any 
continuations,  divisions  or  | 

continuations  in  part  of  the  same — 

U.S.  Patent  No.  5,037,756 

Subject:  Recombinant  DNA  Molecules 
for  Producing  Terminal  Transferase- 
Uke  Polypeptides 

Inventors:  Frederick  J.  BoUum,  et  al. 

Issued:  5  August  1991 

Licenses  shall  comply  with  35  U.S.C. 
209  and  37  CFR  404.  | 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Earl  T.  Reichert,  Acting  Chief, 
hitellectual  Property  Law  Division, 
ATTN:  JALS-IP.  901  North  Stuart 
Street,  Suite  700.  Arlington.  VA  22203- 
1837.  Phone:  (703)  696-8113. 

SUPPLEMENTARY  INFORMATION:  Written 
objections  must  be  filed  within  three  (3) 
months  from  the  date  of  this  notice  in 
the  Federal  Register.  I 

Gngwy  B.  Showalter. 
Army  Federal  Register  Liaison  Officer 
[FR  Doc.  96-4657  Filed  2-28-96;  8:45  am] 
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Department  of  Army,  Corps  of 
Engineers 

Intent  to  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
proposed  Ocean  City,  Maryland,  and 
Vicinity  Water  Resources  Feasibility 
Study  at  Ocean  City,  in  Worcester 
County,  Maryland 

AGENCY:  Army  Corps  of  Engineers.  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  is  initiating 
the  Ocean  City.  Maryland,  and  Vicinity 
Water  Resources  Feasibility  Study  to 
investigate  potential  solutions  to  several 
water  resources  problems  in  Ocean  City, 
Maryland.  The  study  area  includes 
Ocean  City  and  Assateague  Island, 
adjacent  coastal  bays  and  nearshore 
waters  of  the  Atlantic,  and  Maryland 
mainland  areas  within  the  coastal 
watershed  boundary.  The  Feasibility 
Study  will  address  four  different  water- 
related  problems  in  the  Maryland 
coastal  bay  area  as  separate  report 
components,  including  (1)  the 
restoration  of  the  northern  end  of 
Assateague  Island;  (2)  long-term  sand 
placement  opportunities  along  Ocean 
City  and  Assateague  Island  shorelines; 
(3)  restoration  of  terrestrial  and  aquatic 
habitat;  and  (4)  navigation 
improvements  to  the  harbor,  inlet,  and 
Thorofare  channel.  Cost-sharing 
partners  in  the  study  include  the 
Maryland  Department  of  Natural 
Resources,  the  Town  of  Ocean  City, 
Worcester  County,  and  the  National 
Park  Service  (Assateague  Island 
National  Seashore).  The  scheduled 
completion  date  for  the  draft  Ocean 
City,  Maryland,  and  Vicinity  Water 
Resources  Feasibility  Report  and  DEIS  is 
June  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Ms. 
Stacey  Marek,  Project  Manager. 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-PC,  P.O. 
1715,  Baltimore,  Maryland  21203-1715, 
telephone  (410)  962-4977.  E-mail 
address: 

ocwr@ccmail.nab.usace.army.mil 
SUPPLEMENTARY  INFORMATION: 

1.  The  study  was  authorized  by  a 
resolution  of  the  Committee  of 
Environmental  and  Public  Works  of  the 
U.S.  Senate,  adopted  15  May  1991. 

2.  The  Ocean  City  inlet  was  formed  in 
1933  during  a  severe  storm.  In  1934  the 
Army  Corps  of  Engineers  constructed 
jetties  to  protect  the  newly  formed 
waterway  in  an  effort  to  provide  for 
navigation  between  the  coastal  bays  and 
the  ocean.  The  inlet  has  functioned  as 


a  thoroughfare  for  boating  traffic  for  the 
past  60  years;  however,  the  jetties 
disrupt  the  normal  movement  of 
sediment  along  the  coast  from  Ocean 
City  to  Assateague  Island.  Lacking  this 
sediment  supply,  approximately  6  miles 
of  the  northern  Assateague  shoreline 
have  been  eroding  at  an  accelerated  rate 
and  the  island  is  vulnerable  to 
breaching,  or  forming  one  of  more  new 
inlets.  The  first  two  of  the  four  study 
components  listed  belowaddress  this 
problem. 

3.  Restoration  of  the  North  End  of 
Assateague  Island — This  study 
component  will  address  the  short-term 
restoration  of  Assateague  Island  by 
investigating  methods  for  a  one-time 
placement  of  sediment  on  the  north  end 
of  the  island.  The  sediment  placement 
will  mitigate  the  historic  impacts  of  the 
jetty-induced  sediment  deficit.  Due  to  a 
potentially  imminent  breach  of  the 
island,  this  component  of  the  study  will 
be  completed  as  a  separate  draft  report 
prior  to  completion  of  the  other  three 
components. 

4.  Long-Term  Sand  Placement 
Opportunities — A  second  component  of 
the  study  will  address  the  long-term 
placement  of  sand  to  restore  a  normal 
sediment  budget  to  the  north  end  of 
Assateague  Island.  After  analysis  and 
evaluation,  a  method  will  be  selected  to 
provide  a  sand  supply  adequate  to 
maintain  the  integrity  of  the  northern 
portion  of  Assateague  Island.  This 
portion  of  the  study  will  also  review 
current  Corps'  shoreline  protection 
activities  at  Ocean  City  to  determine 
whether  there  is  a  more  cost-effective 
method  of  re-nourishing  the  beach. 

5.  Restoration  of  Terrestrial  and 
Aquatic  Habitat  in  the  Coastal  Bays — 
This  study  component  will  identify  the 
best  methods  for  creating  and  restoring 
wetlands  and  islands  throughout  the 
coastal  bay  area  for  fish  and  wildlife 
habitat.  It  is  expected  that  between  80 
and  200  acres  of  habitat  will  be  created 
or  restored. 

6.  Navigation  Improvements  to  the 
Harbor,  Inlet,  and  Thorofare  Channel — 
This  study  component  v«ll  determine 
the  best  methods  for  improving 
navigation  through  the  harbor,  inlet,  and 
Thorofare  Channel.  Existing  shoals 
cause  damage  to  both  commercial  and 
recreational  vessels  and  extend  travel 
time  for  vessels  navigating  the  channels. 
It  is  expected  that  the  study  will 
investigate  deepening  and  widening  the 
Corps  of  Engineers'  channel  through  the 
inlet  and  harbor,  and  creating  and 
maintaining  a  Federal  channel  through 
the  existing  Thorofare  Channel. 

7.  The  Baltimore  District  is  preparing 
a  DEIS  that  wjU  describe  the  overall 
public  interest  and  the  impacts  of  the 


proposed  project  on  environmental 
resources  in  the  area.  The  DEIS  will  also 
apply  guidelines  issued  by  the 
Environmental  Protection  Agency, 
under  authority  of  Section  404  of  the 
Clean  Water  Act  of  1977  (P.L.  95-217). 
Potential  effects  of  the  project  on  water 
quality  and  on  recreational,  aesthetic, 
cultural,  economic,  social,  fish  and 
wildlife,  and  other  resoiux:es  will  also 
be  investigated. 

8.  The  pubhc  involvement  program 
will  include  workshops,  meetings,  and 
other  coordination  with  interested 
private  individuals  and  organizations, 
as  well  as  with  concerned  Federal,  state, 
and  local  agencies.  Coordination  letters 
and  a  newsletter  have  been  sent  to 
appropriate  agencies,  organizations,  and 
individuals  on  an  extensive  mailing  list. 
Additional  public  information  will  be 
provided  through  print  media,  mailings, 
and  radio  and  television 
announcements. 

9.  In  addition  to  the  Corps,  the 
Maryland  Department  of  Natural 
Resoiut:es,  the  National  Park  Service, 
the  Town  of  Ocean  City,  and  Worcester 
County,  current  participants  in  the  DEIS 
process  include  the  U.S.  Environmental 
Protection  Agency,  U.S.  Fish  and 
Wildlife  Service,  National  Marine 
Fisheries  Service,  Maryland  Department 
of  the  Enviroiunent,  Maryland 
Geological  Survey,  the  Worcester 
Environmental  Trust,  and  the 
Assateague  Coastal  Trust.  The  Baltimore 
District  invites  potentially  affected 
Federal,  state,  and  local  agencies,  and 
other  organizations  and  entities  to 
participate  in  this  study. 

10.  'nie  DEIS  is  tentatively  scheduled 
to  be  available  for  pubUc  review  in  June 
of  1997. 

James  F.  Johnson, 

Chief,  Planning  Division. 

(FR  Doc.  96-4672  Filed  2-28-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTKM:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director.  Information 

Resoiurces  Group,  invites  comments  on 

the  proposed  information  collection 

requests  as  required  by  the  Paperwork 

Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before  April  1, 

1996. 

ADDRESSES:  Written  comments  should 

be  addressed  to  the'OfRce  of 


Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPI-EMEIfrARY  INF0RMATK3N:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  iimend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  pubUshes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick ). 
Sherrill  at  the  address  specified  above. 

Dated:  February  23, 1996. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Confirmation  Report  for  the 
Patricia  Roberts  Harris  Fellowship 
Program  Report. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 


Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  100. 

Burden  Hours:  1,100. 
Abstract:  Institutions  of  higher 
education  that  have  received  Patricia 
Roberts  Harris  grants  are  required  to 
demonstrate  their  compliance  with 
statutory  requirements  for  distribution 
of  fellowships.  Information  collected 
will  be  used  by  institutions  of  higher 
education  to  document  the  eligibility 
characteristics  of  students  who  are 
scheduled  to  receive  fellowships  under 
the  program  and  the  amount  of  each 
student  stipend. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Ability-to- 
Benefit  Testing  Approval. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  150.180. 
Burden  Hours:  75,090. 

Abstract:  The  Secretary  of  Education 
will  publish  a  list  of  approved  tests 
which  can^  used  by  postsecondary 
educational  institutions  to  establish  the 
ability-to-benefit  for  a  student  who  does 
not  have  a  high  school  diploma  or  its 
equivalent. 
[FR  Doc.  96-4611  Filed  2-28-96:  8:45  am) 
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SubmisskMi  of  Data  t>y  State 
Educational  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  dates  for  submission 
of  State  revenue  and  expenditure 
reports  for  fiscal  year  1995  and  of 
revisions  to  those  reports. 

SUMMARY:  The  Secretary  of  Education 
announces  a  date  for  the  submission  by 
State  educational  agencies  (SEAs)  of 
preliminary  expenditure  and  revenue 
data  and  average  daily  attendance 
statistics  for  fiscal  year  (FY)  1995  and 
establishes  a  deadline  for  any  revisions 
to  that  information.  The  Secretary  sets 
these  dates  to  ensure  that  data  are 
available  to  serve  as  the  basis  for  timely 
distribution  of  Federal  funds.  The  U.S. 
Bureau  of  the  Census  is  the  data 
collection  agent  for  the  Department's 
National  Center  for  Education  Statistics 
(NCES).  The  data  will  be  pubUshed  by 
NCES  and  will  be  used  by  the  Secretary 
in  the  calculation  of  allocations  for  FY 
1997  appropriated  funds. 
DATE:  The  suggested  date  for  submission 
of  preliminary  data  is  March  15. 1996. 
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The  mandatory  deadline  for  submission 
of  final  data,  including  revisions  to 
preliminary  data,  is  September  3, 1996. 
AOOnesSES:  SEAs  are  urged  to  mail  or 
hand  deliver  ED  Form  2447  (The 
National  Public  Education  Financial 
Survey— Fiscal  Year  1995)  by  the  first 
date  specified  in  this  notice.  SEAs  must 
mail  at  hand  deliver  final  data  and  any 
revisions  to  preliminary  data  on  or 
b^re  the  mandatory  deadline  date  to — 
Bureau  of  the  Census,  Attn: 
Govonments  Division,  Washington,  DC 
20233-0001. 

An  SEA  may  hand  deliver  any 
revisions  to— Bureau  of  the  Census, 
Governments  Division,  Room  508,  8905 
Presidential  Parkway,  Washington  Plaza 
n.  Upper  Marlboro,  Maryland,  20772,  by 
4  p.m.  (Washington,  DC  time)  on  or 
before  the  mandatory  deadline  date. 

If  an  SEA's  submission  is  received  by 
the  Bureau  of  the  Census  after  the 
mandatory  deadline  date,  in  order  for 
the  submission  to  be  accepted,  the  SEA 
must  show  one  of  the  following  as  proof 
that  the  submission  was  mailed  on  or 
before  the  mandatory  deadline  date: 

(1)  A  legibly  dated  U.S.  Postal  Service 
posbnark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  firom  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  flie  SEA  mails  ED  Form  2447 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  SEA  should  check 
with  its  local  post  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  R.  MacDonald.  Chief, 
Governments  Division,  at  the  Maryland 
address  specified  above  or  by  telephone: 
(301)  457-1563.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  404(a)  of  the 
National  Education  Statistics  Act  of 
1994  (20  U.S.C.  9003(a)).  which 
authorizes  NCES  to  gather  data  on  the 
financing  of  education,  NCES  collects 
data  annually  from  SEAs  through  ED 
Form  2447.  The  report  from  SEAs 
includes  attendance,  revenue,  and 
expenditure  data  from  which  NCES 


determines  the  average  State  per  pupil 
expenditure  (SPPE)  for  elementary  and 
secondary  education. 

Li  addition  to  using  SPPE  data  as 
useful  information  on  the  financing  of 
elementary  and  secondary  education, 
the  Secretary  uses  these  data  directly  in 
calculating  allocations  for  certain 
formula  grant  programs,  including  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994  (Title  I),  Impact  Aid,  and  Indian 
Education.  Other  programs  such  as  The 
Education  for  Homeless  Children  and 
Youth  Program  under  Title  VII  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  the  Dwlght  D. 
Eisenhower  Professional  Development 
Program,  and  the  Safe  and  Drug-Free 
Schools  and  Communities  Program 
make  use  of  SPPE  data  indirectly 
because  their  formulas  are  based,  in 
whole  or  in  part,  on  State  Title  I 
allocations. 

In  February  1996,  the  Bureau  of  the 
Census,  acting  as  the  data  collection 
agent  for  NCES,  will  mail  to  SEAs  ED 
Form  2447  with  instructions  and  will 
request  that  SEAs  submit  initial  data  to 
the  Bureau  of  the  Census  by  March  15, 
1996.  If  an  SEA  does  not  submit  initial 
FY  1995  data  on  ED  Form  2447  on  or 
about  March  15, 1996,  it  should  inform 
Census,  in  writing,  of  the  delay  and  the 
date  by  which  it  will  submit  FY  1995 
data.  Submissions  by  SEAs  to  the 
Bureau  of  the  Census  are  checked  for 
accuracy  and  returned  to  each  SEA  for 
verification.  NCES  recognizes  that  data 
submitted  prior  to  September  3,  1996, 
may  be  preliminary.  In  any  case,  all 
data,  including  any  revisions  to 
preliminary  submissions,  must  be 
submitted  to  the  Bureau  of  the  Census 
by  an  SEA  not  later  than  September  3, 
1996. 

To  ensure  timely  distribution  of 
Federal  education  funds  based  on  the 
best,  most  accurate  data  available,  NCES 
establishes,  for  allocation  purposes, 
September  3,  1996  as  the  final  date  by 
which  ED  Form  2447  must  be 
submitted.  However,  if  an  SEA  submits 
revised  data  after  the  final  deadline  that 
results  in  a  lower  SPPE  figure,  its 
allocations  may  be  adjusted  downward 
or  thH  Department  may  request  the  SEA 
to  return  funds.  SKAs  should  be  aware 
that  ail  of  these  data  are  subject  to  audit 
and  that,  if  any  inaccuracies  are 
discovered  in  the  audit  process,  the 
Department  may  seek  re<:overy  of 
overpayments  for  the  applicable 
programs. 

/Nulhorilv:  20  U.S.C.  9003(a) 


Dated:  February  23, 1996. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[PR  Doc.  96-4609  Filed  2-2S-96;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Oak  Ridge  Reservation. 
DATES:  Wednesday,  March  13, 1996: 
6:00  pm-9:00  pm. 

ADDRESS:  Jacobs  Engineering  Group,  Inc. 
Building,  Einstein  Conference  Room, 
125  Broadway,  Oak  Ridge,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830, 
(423) 576-1590. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

March  Meeting  Topics 

The  Board  will  meet  to  develop  their 
independent  recommendation  regarding 
the  rankings  for  the  Environmental 
Management  Risk  Based  Prioritization 
system  for  the  Oak  Ridge  Reservation. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  rneeting. 

Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Sandy  Perkins  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public:  comment  will 


be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  February  23. 
1996. 

Rachel  Murphy  Samuel, 
Acting  Depu  ty  A  dvisory  Committee 
Management  Officer. 
[PR  Doc.  96-4697  Filed  2-28-^96;  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board;  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463;  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
meeting:  State  Energy  Advisory  Board. 

Date  and  Time:  April  11-12, 1996 
from  9:00  am  to  5:00  pm. 

Place:  The  Madison  Hotel,  15th  and 
M  Streets,  Washington,  DC,  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Technical  and 
Financial  Assistance  (EE-50),  Energy 
Efficiency  and  Renewable  Energy,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (P.L.  101- 
440). 

Tentative  Agenda:  Briefings  on,  and 
discussions  of: 


•  The  FY1997  Federal  budget  request 
for  Energy  Efficiency  and  Renewable 
Energy  programs. 

•  Issues  related  to  restructuring 
initiatives  within  the  electric  utility 
industry. 

•  Review  and  approval  of  any 
committee  activity. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  EXD,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  Februar\'  26. 
1996. 

Racliel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  96-4698  Filed  2-28-96:  8:45  am] 
MLUNG  COOE  MSfMJI-P 


Federal  Energy  Regulatory 
Commission 

pocket  Nos.  ER96-670-000  and  EL96-33- 
000] 

Allegheny  Generating  Company; 
Notice  of  Initiation  of  Proceeding  and 
Refund  Effective  Date 

February  23. 1996. 

Take  notice  that  on  February  20. 1996. 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL96-33-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  efi'ective  date  in  E)ocket 
No.  EL96-33-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-4641  Filed  2-2ft-96:  8:45  am] 
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[Docket  No.  CP96-41-001] 

Colorado  Interstate  Gas  Comf>any; 
Notice  of  Petition  to  Amend 

February  23. 1996. 

Take  notice  that  on  February  22, 1996. 
Colorado  Interstate  Gas  Company  (QG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP9&-41-001  a  petition  to  amend  its 
application  filed  in  Docket  No.  CP96- 
41-000  to  delete  a  residue  line 
extending  from  a  third  party's 
processing  plant  (Warren  Plant)  to  CIG's 
main  line  in  Beaver  County.  Oklahoma 
from  those  facilities  CIG  wishes  to 
transfer  to  its  affiliate.  CIG  Field 
Services  (Field  Services),  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  states  that  the  subject  of  this 
amendment  is  an  18-incb,  858  foot 
facility  found  in  the  area  of  the  Mocane 
Compressor  Station  in  Beaver  County. 
Oklahoma,  leading  from  the  Warren 
plant  to  CIG's  main  transmission  line.  It 
is  indicated  that  gas  is  delivered  to  the 
Warren  plant  from  both  QG  and  a  third 
party  for  processing.  It  is  stated  that 
subsequent  to  processing,  the  gas  can 
enter  CIG's  system  through  the  residue 
line  or  can  flow  on  facilities  of  a  third 
party  without  ever  reaching  CIG's 
facilities.  QG  avers  that,  after 
implementation  of  the  CIG-Field 
Services  spin  down  proposal,  by 
retaining  the  residue  line,  the  potential 
for  rate  stacking  for  ser\'ice  would  be 
eliminated  in  transactions  where  gas  is 
delivered  to  the  plant  by  a  party  other 
than  Field  Services  and  then  delivered 
from  the  Warren  Plant  for  transportation 
on  CIG's  system. 

QG  estimates  a  book  value  of  the 
residue  line  to  be  retained  at  $7,915.  as 
of  December  3 1 ,  1994.  No  other  changes 
are  proposed  in  CIG's  original 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
March  4. 1996,  file  with  the  Federal 
Energy  Regulatorv'  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.21 1) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
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tberain  must  file  a  motion  to  intervene 

in  accordance  with  the  Commission's 

Ruks. 

ufaarMfcuii,  I 

Swif  ftiiji. 

[FK  Doc  96-4636  Filed  2-28-96;  8:45  am] 

[Dodnl  No.  ER96^734-000] 

Energy  Mwketing  Services,  Inc.; 
Nolioe  of  Issuance  of  Order 

Febrany  23. 1996. 

On  December  22. 1995,  Energy 
Marketing  Services,  Inc.  (EMSI) 
submitted  for  filing  a  rate  schedule 
under  which  EMSI  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  EMSI  also 
requested  waiver  of  various  Commission 
regulations.  In  ptarticular,  EMSI 
requested  that  die  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  aU  future  issuances  of  securities  and 
assumptions  of  liability  by  EMSI. 

On  February  13, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  OfBce  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EMSI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procediu*  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  EMSI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
*  public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EMSI's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
14. 1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 


Reference  Branch.  888  First  Street.  N.E., 
Washington,  D.C.  20426. 
Lois  D.  Cashell. 

Secretary. 

[PR  Doc.  96-4635  Filed  2-28-96;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Nos.  ER96-586-000,  ER9S-112- 
001,  and  ER95-1001-000  and  Docket  No. 
ER95-1 61 5-000] 

Entergy  Services,  Inc.,  and  Entergy 
Power  Marketing  Corp.;  Notice  of 
issuance  of  Order 

February  23.  1996. 

On  August  30, 1995,  Entergy  Power 
Marketing  Corp.  (Entergy  Marketing) 
filed  an  application  for  authorization  to 
sell  power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  Entergy  Marketing  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilities  by  Entergy 
Marketing.  On  February  14, 1996,  the 
Commission  issued  an  Order  Accepting 
for  Filing  and  Suspending  Proposed 
Transmission  Tariffs  (as  Modified), 
Establishing  Hearing  Procedures, 
Accepting  for  Filing  (Without 
Suspending  or  Hearing)  Compliance 
Filing,  Conditionally  Accepting  for 
Filing  Marketing-Based  Rates,  and 
Granting  Waivers  and  Authorizations 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  February  14, 1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (L),  (M).  and  (O): 

(L)  Without  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Entergy 
Marketing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(M)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (L)  above,  Entergy  Marketing 
is  hereby  authorized  to  issue  securities 
and  to  assume  obligations  or  liabilities 
as  guarantor,  endorser,  surety  or 
otherwise  in  respect  of  any-security  of 
another  person;  provided  that  such 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  applicant,  compatible  with  the 
public  interest,  and  reasonably 


necessary  or  appropriate  for  such 
purposes. 

(O)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Entergy  Marketing's  issuances  of  ' 

securities  or  assumptions  of  liabilities 

•  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
15, 1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Refierence  Branch,  888  First  Street  NE., 
Washington,  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-4639  Filed  2-28-96;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP96-1 23-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  23, 1996. 

Take  notice  that  on  February  21, 1996, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  April  1, 1996: 

Substitute  Third  Revised  Sheet  No.  2 
Substitute  First  Revised  Sheet  No.  134 
Substitute  Second  Revised  Sheet  No.  135 
Substitute  Third  Revised  Sheet  No.  452 
Substitute  Second  Revised  Sheet  No.  467 
Second  Revised  Sheet  No.  494 
Second  Revised  Sheet  No.  503 
Substitute  Second  Revised  Sheet  No.  530 

FGT  states  on  January  26, 1996,  it 
filed  in  Docket  No.  RP96-123-O00 
(January  26  Filing)  certain  changes  to  its 
Tariff  generally  intended  to  modify  or 
clarify  certain  provisions  in 
conformance  with  previous  tariff 
changes  filed  and  accepted  by  the 
Federal  Energy  Regulatory  Commission. 
Several  parties  filed  protests  to  FGT's 
January  26  Filing. »  FGT  is  filing 
concurrently  herewith  an  answer 
(Answer)  to  respond  to  certain  issues 
and  questions  raised  in  the  protests  and 
to  clarify  certain  misunderstandings. 
The  instant  filing  is  submitted  to  amend 
the  January  26  Filing  in  conjimction 
with  that  Answer  and  includes  the 
changes  described  therein. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  "the 
Federal  Energy  Regulatory  Commission, 


1  Florida  Cities.  Florida  Municipal  Natural  Gas 
Association,  Indicated  Shippers,  and  Peoples  Gas 
System,  Inc. 


888  First  Street  NE,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cishell, 
Secretary. 

[FR  Doc  96-4603  Filed  2-26-%;  8:45  am] 
BHJJNQ  CODE  (717-01-11 


[Docket  No.  ER95-1096-OOOI 

Pacific  Power  IMarfceting,  inc.;  Notice  of 
Issuance  of  Order 

February  23, 1996. 

On  May  25, 1995,  Pacific  Power 
Marketing,  Inc.  (Pacific  Marketing)  filed 
an  application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular.  Pacific  Marketing  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assiunptions  of  liabilities  by  Pacific 
Marketing.  On  February  14, 1996,  the 
Commission  issued  an  Order  Modifying 
Earlier  Order,  Conditionally  Accepting 
For  FiUng  Market-Based  Rates,  And 
Granting  And  Denying  Requests  for 
Waivers  and  Authorizations  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  February  14, 1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (G),  (H),  and  (J): 

(G)  Within  30  days  of  Uie  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Pacific 
Marketing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  18  CFR  385.211  and 
385.214  (1995). 

(H)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above.  Pacific  Marketing 
is  hereby  authorized  to  issue  securities 
and  to  assume  obUgations  or  liabilities 
as  guarantor,  endorser,  surety  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 


issues  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  applicant,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(J)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Pacific  Marketing's  issuances  of 

securities  or  assumptions  of  liabilities. 

*  •  * 

Notices  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
15. 1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street  NE., 
Washington,  DC  20426. 
Lois  0.  Cashell. 
Secretory. 
[FR  Doc.  96-4634  Filed  2-28-96;  8:45  am] 

BtLUNG  CODE  t717-01-M 


[Docket  No.  ER9e-342-000] 

Seagull  Power  Services,  Inc.;  Notice  of 
issuance  of  Order 

February  23, 1996. 

On  November  13. 1995.  as  amended 
January  5, 1996.  Seagull  Power  Services, 
Inc.  (Seagull)  submitted  for  filing  a  rate 
schedule  under  which  Seagull  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Seagull  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Seagull  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Seagull. 

On  February  15. 1996.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Seagull  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stieet,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Seagull  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabifities  as  a  guarantor,  endorser. 


surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Seagull's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadUne  for  fifing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
18,  1996. 

Copies  of  the  full  text  of  the  order  are 
available  hom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 
LoiaD.Cuhell, 
Secretary. 
IFR  Doc.  96-4637  Filed  2-28-96;  8:45  am] 

■lUMO  OOOC  t717-01-M 


[Docket  No.  QT9S-48-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

February  23. 1996. 

Take  notice  that  on  February  12,  1996. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Commission  a  refund 
report  in  accordance  with  Section  4  of 
Transco's  Rate  Schedule  LSS  and 
Section  3  of  Transco's  Rate  Schedule 
GSS. 

Transco  states  that  on  January  29, 
1996,  it  rehinded  $12,456,000.00. 
inclusive  of  interest,  to  its  LSS  and  CSS 
customers.  The  refund  was  due 
Transco's  customers  from  a  CNG 
Transmission  Corporation  refund  in 
Docket  Nos.  RP94-96  and  RP94-213 
(consolidated)  for  the  period  July  1, 
1994  through  October  31.  1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  1. 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection. 
Lok  D.  Caihell,  , 

Secretary.  ' 

(FR  Doc  96-4604  Filed  2-28-96;  8:45  ami 
MJJNQ  COM  cnr-Ai-H 


[DoelwtNaTM96-0-29-000]  ' 

TranwonthMfital  Gas  Pipe  Line 
Corpofation;  Notice  of  Proposed 
Ctuinges  in  FERC  Gas  Tariff 

February  23, 1996. 

Take  notice  that  on  February  16, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
Twenty-fifth  Revised  Sixth  Revised 
Sheet  No.  28,  to  be  effective  on  February 
1,1996. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  Rate 
Schedule  X-28  the  costs  to  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
S-2.  This  tracking  filing  is  being  made 
pursuant  to  Section  26  of  the  General 
Terms  and  Conditions  of  Transco's 
Volume  No.  1  Tariff. 

Included  in  Appendix  B  attached  to 
the  fiUng  is  an  explanation  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  Rate 
Schedule  S-2  rates. 

Transco  states  that  copies  of  the  Bling 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  area  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refierence  Room. 
Lois  D.  Casliell,  ■ 

Secretary. 

[FR  Doc  96-4606  Piled  2-28-96;  8:45  ami 
I  COM  trn-Ci-m 
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[Docket  No.  RP96-1 46-000] 


West  Texas  Gas,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

February  23, 1996. 

Take  notice  that  on  February  20, 1996, 
West  Texas  Gas,  Inc.  (WTG),  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
WTG  submitted  the  following  tariff 
sheets  with  a  proposed  effective  date  of 
February  20,  1996: 

First  Revised  Sheet  No.  22 

First  Revised  Sheet  No.  24 

First  Revised  Sheet  No.  25 

First  Revised  Sheet  No.  27 

First  Revised  Sheet  No.  28 

First  Revised  Sheet  Nos.  30  through  32 

Original  Sheet  Nos.  32A  through  32PP 

WTG  submitted  the  tariff  sheets  to 
comply  with  Order  No.  582,  issued 
September  28, 1995  in  Docket  No. 
RM95-3-000.  Order  No.  582  directed 
WTG  to  incorporate  into  its  tariff  the 
Commission's  Regulations  pertaining  to 
Purchased  Gas  Adjustments,  18  CFR 
Section  154.111,  and  Sections  154.301 
through  154.310,  which  were  removed 
from  the  Commission's  Regulations 
pursuant  to  Order  No.  582. 

WTG  requests  any  waivers  necessary 
to  permit  the  tariff  sheets  to  be  effective 
February  20,  1996. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or  " 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must'  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-4605  Filed  2-28-96;  8:45  ami 

8IUJNG  COOE  «717-01-M 


[Docket  Nos.  ER96-459-000  and  ER96-458- 
000] 


UMI 


Western  Resources,  inc.,  and  Westar 
Electric  Martceting,  Inc.;  Notice  of 
Issuance  of  Order 

February  23. 1996. 

On  November  29, 1995,  Westar 
Electric  Marketing,  Inc.  (Westar)  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  Westar  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Westar.  On  February  14, 
1996,  the  Commission  issued  an  Order 
Modifying  Earlier  Order,  Conditionally 
Accepting  for  Filing  Market-Based 
Rates,  and  Granting  Waivers  and 
Authorizations  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  February  14, 1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Westar 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  2P426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  Westar  is  hereby 
authorized  to  issue  securities  and  to 
assimie  obligations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Westar's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
15, 1996. 

Copies  of  the  fiill  text  of  the  Order 
area  available  from  the  Commission's 


Public  Reference  Branch,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
Lois  D.  Casliell, 

Secretary. 

FR  Doc.  96-4638  Filed  2-28-96;  8:45  ami 
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Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

February  23, 1996. 

Take  notice  that  on  February  16, 1996, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing,  pursuant  to  Article 
9.7(d)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  its 
report  of  net  revenue  received  from 
cash-outs.  WNG  proposes  to  make  the 
refund  upon  Commission  approval  of  its 
calculation  method  as  set  out  in  this 
report. 

WNG  states  that  pursuant  to  the  cash- 
out  mechanism  in  Article  9.7(a)(iv)  of 
WNG's  FERC,  Shippers  were  given  the 
option  of  resolving  their  imbalances  by 
the  end  of  the  calendar  month  following 
the  month  in  which  the  imbalance 
occurred  by  cashing-out  such 
imbalances  at  100%  of  the  spot  market 
price  applicable  to  WNG  as  published  in 
the  first  issue  of  Inside  FERC's  Gas 
Market  Report  for  the  month  in  which 
the  imbalance  occurred.  Net  monthly 
imbalances  which  were  not  resolved  by 
the  end  of  the  second  month  following 
the  month  in  which  the  imbalance 
occurred  and  which  exceeded  the 
tolerance  specified  in  Article  9.7(b) 
were  cashed-out  at  a  premium  or 
discount  from  the  spot  price  according 
to  the  schedules  set  forth  in  Article 
9.7(c).  Consistent  with  its  filing  made 
January  20, 1995  in  Docket  No.  RP95- 
132,  WNG  is  filing  its  report  of  net 
revenue  (sales  less  purchase  cost) 
received  from  cash-outs. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  {Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretory. 

(FR  Doc.  96-4602  Filed  2-28-96;  8:45  ami 
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[Docket  Nos.  ER94-475-006,  ER95-1510- 
001,  and  EL96-29-000;  Docket  No.  ER94- 
108-006] 

Wisconsin  Power  &  Light  Company, 
Heartland  Energy  Services,  Inc.;  Notice 
of  Initiation  of  Proceeding  and  Refund 
Effective  Date 

February  23,  1996 

Take  notice  that  on  February  16,  1996, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL96-29-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  EL96-29-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Casliell, 
Secretary. 
[FR  Doc.  96-4640  Filed  2-28-96;  8:45  ami 
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(Docket  No.  EG96-43-000,  et  ai.] 

Xuwen  Jleda  Electricity  Generating  Co. 
Ltd.  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  22, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Xuwen  Jieda  Electricity  Generating 
Co.  Ltd. 

(Docket  No.  EG96-43-0001 

On  February  8,  1996.  Xuwen  Jifeda 
Electricity  Generating  Co.  Ltd. 
("Applicant"),  whose  business  address 
is  Haian  Development  Zone,  Xuwen 
County,  Guangdong  Province,  People's 
Republic  of  China,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  intends,  directly  or 
indirectly,  to  own  or  operate  all  or  part 
of  eligible  facilities,  including  without 
limitation  a  12.45  MW  electric   • 
generating  facility  located  at  Haian  in 
the  People's  Republic  of  China. 

Comment  date;  March  14, 1996,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  thp 
adequacy  or  accuracy  of  the  application. 

2.  Huidong  Dongda  Electric  Generating 
Company  Ltd. 

(Docket  No.  E(;96-44-O0O| 

On  February  8,  1996,  Huidong 
Dongda  Electric  Generating  Company 
Limited  ("Applicant  "),  whose  business 
address  is  Town  of  Ping  Shan,  Huidong 
County,  Guangdong  Province,  People's 
Republic  of  China,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  intends,  directly  or 
indirectly,  to  own  or  operate  all  or  part 
of  eligible  facilities,  including  without 
limitation  a  24.9  MW  electric  generating 
facility  located  in  Huidong  County  in 
the  People's  Republic  of  China. 

Comment  date:  March  14.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Gulf  Power  Company 

IDocket  No.  EL96-27-OOOI 

Take  notice  that  on  February  9.  1996. 
Gulf  Power  Company  tendered  for  filing 
an  amendment  to  its  December  29,  1995. 
filing  in  the  above-referenced  docket. 

Comment  date:  March  7.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Nevada  Power  Company 

jDockel  No.  ER96-1 33-0001 

Take  notice  that  on  January  25,  1996, 
Nevada  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  6.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Orange  and  Rockland  Utilities,  Inc. 

IDocket  No  ER96-82O-O00I 

Take  notice  that  on  Febniary  8.  1996, 
Orange  and  Rockland  Utilities,  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  7.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  American  Electric  Service 
Corporation 

IDocket  No.  ER96-956-O00I 

Take  notice  that  on  February  9.  1996. 
American  Electric  Service  Company 
tendered  for  filing  a  Certificate  of 
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Concurrence  in  the  above-referenced 
docket. 

Comment  date:  March  7, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Eastex  Power  Marketing,  inc. 

IDocket  No.  ER96-1 045-000) 

Take  notice  that  on  February  7, 1996, 
Eastex  Power  Marketing,  Inc.  (EPMI) 
tendered  for  filing  an  amendment  to  its 
electric  service  tariff,  FERC  Electric  Rate 
Schedule  No.  1.  The  amendment 
authorizes  sales  to  be  made  to  any 
affiliate  having  a  FERC  rate  schedule 
permitting  sales  for  resale  by  such 
affiliate  at  rates  established  by 
agreement  between  the  purchaser  and 
the  affiliate.  EPMI  requests  an  effective 
date  of  March  1, 1996  for  the  rate 
schedule. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service 
Corporation 

IDocket  No.  ER96-1061-000|  I 

Take  notice  that  on  February  12, 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Citizens  Lehman 
Power  Sales.  The  Agreement  provides 
for  transmission  service  under  the 
Comparable  Transmission  Service 
Tariff.  FERC  Original  Volume  No.  7. 

WPSC  asks  that  the  agreement  become 
effective  retroactively  to  the  date  of 
execution  by  WPSC. 

Comment  date:  March  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Company  Services,  Inc. 

(Docket  No.  ER96-1062-0001 

Take  notice  that  on  February  13, 1996. 
Southern  Company  Services,  Inc.  (SCE), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power-Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  "Southern  Companies") 
filed  three  (3)  service  agreements 
between  SCE,  as  agent  of  the  Southern 
.  Companies,  and  (i)  Southwestern  Public 
Service  Company,  (ii)  the  City  of 
Tallahassee,  and  (iii)  Duke  Power 
Company  for  non-firm  transmission 
service  under  the  Point-to-Point 
Transmission  Service  Tariff  of  Southern 
Companies. 

Comment  date:  March  7, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Houston  Lighting  &  Power  Company 

IDocket  No.  ER96-1 064-000] 

Take  notice  that  on  February  14, 1996. 
Houston  Lighting  &  Power  Company 
(HL&P)  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Destec  Power  Services,  Inc. 
(Destec)  for  Economy  Energy  and 
Emergency  Power  Transmission  Service 
under  HL&P's  FERC  Etectric  Tariff, 
Original  Volume  No,  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effective  date  of 
February  13,  1996. 

Copies  of  the  filing  were  served  on 
Destec  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Baltimore  Gas  and  Electric  Co. 

(Docket  No.  ER96-1 065-0001 

Take  notice  that  on  February  14,  1996, 
Baltimore  Gas  and  Electric  Compan> 
(BGE),  tendered  for  filing  as  an  initial 
rate  schedule  comprised  of  an  Energy 
Sales  Tariff  and  related  schedules  and 
exhibits  for  the  sale  of  energy  by  BGE 
(Tariff).  The  Tariff  provides  for  the  sale 
by  BGE  of  energy  from  its  system 
(system  energy)  to  customers  on  an 
hourly,  daily,  weekly,  monthly,  or 
yearly  basis  (transaction).  Each 
transaction  is  fully  interruptible.  BGE 
states  that  the  timing  of  the  transactions 
cannot  be  accurately  estimated  but  that 
BGE  will  provide  the  system  energy  to 
customers  at  a  negotiated  rate  upon 
which  the  parties  will  agree  prior  to 
each  transaction  when  it  is  economical 
for  each  party  to  do  so.  Customers  will 
pay  a  Reservation  Charge  to  BGE  for 
each  transaction  in  an  amount  equal  to 
the  megawalthours  of  system  energy 
reserved  by  BGE  during  a  transaction 
multiplied  by  a  Reservation  Charge  Rate 
negotiated  prior  to  each  transaction.  The 
Reservation  Charge  Rate  will  be  subject 
to  a  cost  justified  ceiling.  Customers 
will  pay  a  charge  for  each  transaction  in 
an  amount  equal  to  the  megawatthours 
delivered  by  BGE  during  and 
transaction  multiplied  by  an  Energy 
Charge  Rate.  The  Energy  Charge  Rate 
will  be  BGE's  estimated  incremental 
cost  to  supply  the  transaction,  to  be 
charged  for  each  hour  of  the  transaction 
in  which  BGE  supplies  energy. 

Comment  dote:  March  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Illinois  Light  Company 

IDocknt  No.  ER96-1 075-000] 

Take  notice  that  on  February  16, 1996, 
Central  Illinois  Light  Company  (CILCO), 


300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Amendment  to  its 
Point-to-Point  Open  Access  Tariff  to 
expand  the  definition  of  eligible 
customers. 

CILCO  requested  an  effective  date  of 
March  15, 1996. 

Copies  of  the  filing  were  served  on  the 
Illinois  Commerce  Commission. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Indianapolis  Power  &  Light 
Company 

(Docket  No.  ER96-1076-O0OI 

Take  notice  that  on  February  16, 1996, 
Indianapolis  Power  &  Light  Company 
(IPL),  tendered  for  filing  three  initial 
rate  schedules  consisting  of  enabling 
agreements  between  IPL  and  LG&E 
Power  Marketing,  Inc.,  IPL  and  Louis 
Dreyfus  Electric  Power,  Inc.,  and  IPL 
and  Catex  Vitol  Electric.  L.L.C., 
respectively,  pursuant  to  which  they 
will  engage  in  general  purpose  energy 
and  negotiated  capacity  sales  and 
purchase  transactions.  IPL  requests 
waiver  of  the  60-day  notice  requirement 
to  allow  service  to  commence  March  1. 
1996  under  the  respective  agreements. 

Copies  of  this  filing  were  sent  to  the 
Indiana  Utility  Regulatory  Commission 
and  LG&E  Power  Marketing,  Inc.,  Louis 
Dreyfus  Electric  Power,  Inc.,  and  Catex 
Vitol  Electric,  L.L.C. 

Comment-date:  March  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER96-1077-000] 

Take  notice  that  on  February  16, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.  under  Rate  GSS. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER96-1 078-000) 

Take  notice  that  on  February  16, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  acting  as  agent  for  Gulf  States 
Utilities  Company  (GSU),  submitted  for 
filing  a  Letter  Agreement  between  GSU 
and  Sam  Raybum  G&T  Electric  Coop., 
Inc.  (SRG&T).  The  Letter  Agreement 
establishes  a  new  delivery  point 
between  GSU  and  SRG&T.  In  order  to 
tap  establish  the  new  delivery  point  it 
will  be  necessary  to  relocate  certain 
facilities.  To  the  extent  necessary. 


Entergy  Services  requests  a  waiver  of 
the  notice  requirements  of  the  Federal 
Power  Act  and  the  Commission's 
regulations  to  permit  the  Letter 
Agreement  to  become  effective  March  1 , 
1996. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entergy  Services,  Inc. 

(Docket  No.  ER96-107»-000| 

Take  notice  that  on  February  16, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  acting  as  agent  for  Arkansas 
Power  &  Li^t  Company  (AP&L), 
submitted  for  filing  the  Fourth 
Amendment  to  the  Power  Coordination, 
Interchange  and  Transmission 
Agreement  between  AP&L  and  the  City 
of  Osceola.  Arkansas  (City)  which 
provides  for  an  increase  in  the 
maximimi  capacity  provided  at  existing 
points  of  delivery.  Entergy  Services 
request  an  effective  date  of  May  1, 1996. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Sonat  Power  Marketing,  Inc. 

(Docket  No.  ER96-1081-0001 

Take  notice  that  on  February  16, 1996, 
Sonat  Power  Marketing,  Inc.  (SPM), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
request  for  Commi^ion  approval  of 
SPM's  acceptance  as  a  member  of  the 
Western  Systems  Power  Pool  (WSPP). 
SPM  was  notified  by  letter  dated 
February  16, 1996,  that  its  application  to 
join  the  WSPP  had  been  approved  by 
the  WSPP  Executive  ComAittep.  SPM 
requests  that  the  Commission  waive  its 
prior  notice  requirement  to  allow  its 
WSPP  membership  to  become  effisctive 
February  16, 1996. 

A  copy  of  the  filing  was  served  on  the 
WSPP. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  UtiliCorp  United  Inc. 

(Docket  No.  ER96-1 082-000] 

Take  notice  that  on  February  16, 1996, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Wisconsin  Electric  Power 
Company.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  WestPlains  Energy-Kansas  to 
Wisconsin  Electric  Power  Company 
pursuant  to  the  tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Wisconsin  Electric  Power  Company. 


UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  UtiliCorp  United  Inc. 

(Docket  No.  ER96-1083-000J 

Take  notice  that  on  February  16, 1996, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  imder  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10,  with  Wisconsin  Electric  Power 
Company.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  Missouri  Public  Service  to 
Wisconsin  Electric  Power  Company 
pursuant  to  the  tariff. 

UtiliCorp  also  has  tendered  for  fiUng    ' 
a  Certificate  of  Concurrence  by 
Wisconsin  Electric  Power  Company. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Texas  Utilities  Electric  Company 

(Docket  No.  ER96-1 084-000) 

Take  notice  that  on  February  16, 1996, 
Texas  Utilities  Electric  Company  (TU 
Electric),  tendered  for  filing  five 
executed  transmission  service 
agreements  (TSA's)  with  Centfal  & 
South  West  Services,  Inc.,  Louis  Dreyfus 
Electric  Power  Inc.,  Citizens  Lehman 
Power  Sales  and  Valero  Power  Services 
Company  for  certain  Economy  Energy 
Transmission  Service  under  TU 
Electric's  Tariff  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  TSA's  that  will  permit  them  to 
become  effective  on  or  before  the  service 
commencement  date  under  each  of  the 
five  TSA's.  Accordingly,  TU  Electric 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  fifing  were 
served  on  Central  &  South  West 
Services,  Inc.,  Louis  Dreyfus  Electric 
Power,  Inc.,  Citizens  Lehman  Power 
Sales  and  Valero  Power  Services 
Company,  as  well  as  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  7, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER96-1085-000] 

Take  notice  that  on  February  16,  1996, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  tendered  for  filing  a  proposed 
(1)  Negotiated  Market  Sates  Tariff.  (2) 
open  access  network  transmission  tariff, 
and  (3)  open  access  flexible  point  to 
point  transmission  service  tariff.  SCE&G 
states  that  the  network  and  point  to 
point  tariffs  strictly  conform  to  the  pro 
forma  tariffs  included  an  appendices  in 
the  Commission's  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM95-8-000 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements  and 
that  all  three  tariffs  be  placed  into  effect 
on  the  same  date  as  soon  as  possible, 
preferably  within  30  days  or  less,  but  in 
no  event  later  than  60  days  after  the  date 
of  tender. 

Comment  date:  March  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  SCANA  Energy  Marketing,  Inc. 

(Docket  No.  ER96-1086-000) 

Take  notice  that  on  February  16.  1996, 
SCANA  Energy  Marketing,  Inc.  (SCANA 
Energy),  tendered  for  filing  a  petition  for 
blanket  authorization  to  act  as  a  power 
marketer  and  for  cartam  waivers  of  the 
Commission's  regulations.  SCANA 
Energy  asks  that  these  authorization  and 
waivers  be  made  effective  on  the  date 
that  the  comparable  transmission  tariffs 
of  its  affiliate.  South  Carolina  Electric  & 
Gas  Company,  are  accepted. 

Comment  date:  March  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Public  Serrice 
Corporation,  WPS  Energy  Services. 
Inc.,  WPS  Power  Development,  Inc. 

(Docket  No  ER9&-1088-000] 

Take  notice  that  on  February  16. 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC),  WPS  Energy  Services,  Inc.  And 
WPS  Power  Development,  Inc. 
(collectively,  the  WPSC  Companies) 
each  of  Green  Bay,  Wisconsin, 
submitted  requests  for  authorization  to 
sell  capacity  and  energy  at  market-based 
rates.  In  support  of  the  requests,  WPSC 
also  submitted  as  a  substitute  for  its 
currently  effective  open-access 
transmission  tariffs  new  pro  forma 
versions  of  the  network  and  point-to- 
point  transmission  tariffs.  The  WPSC 
Companies  request  an  April  17. 1996 
effective  date. 

The  WPSC  Companies  state  that  this 
filing  has  been  posted  in  accordance 
with  the  Commission's  regulations  and 
that  copies  of  the  filing  have  been 
served  upon  the  Wisconsin  Public 
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Service  Commission,  the  Michigan 
Public  Service  commission,  and  all 
persons  listed  on  the  official  service 
Hsts  in  Docket  No.  ER95-1528-000. 
Comment  date:  March  7, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

.  E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.C8sheU.  | 

Secretary. 
(FR  Doc  96-4643  Filed  2-28-96;  8:45  ami 

BHJJNG  COOe  6717-01-P 

[Dociwt  No.  CP96-183-000,  et  al.] 

NorAm  Gas  Transmission  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

February  22, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP96-1 83-000] 

Take  notice  that  on  February  12.,1996, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP9B- 
183-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  operate 
certain  facilities  in  Arkansas  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000.  et  al., 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
reque.st  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  operate  an  existing 
delivery  tap  on  Line  OM-1  to  deliver 
^as  to  Arkla  (ArkFa).  a  distribution 
division  of  NorAm  Energy  Corp.,  who 
will  deliver  gas  to  a  customer  othtr  than 
the  right-of-way  grantor  for  whom  the 


tap  was  originally  installed.  The  tap  is 
located  in  Section  12,  Township  15N. 
I^nge  3lW,  Washington  County, 
Arkansas  and  will  consist  of  a  2-inch 
delivery  tap  and  first-cut  regulator.  NGT 
estimates  the  additional  volumes  to  be 
delivered  to  this  meter  station  will  be 
approximately  85  MMBtu  annually  and 
1  MMBtu  peak  day.  NGT  states  there 
will  be  no  new  construction  or  costs 
associated  with  this  application.  NGT 
will  transport  gas  to  Arkla  and  provide 
service  under  its  tariffs,  that  the 
volumes  delivered  are  within  Arkla's 
certificated  entitlement  and  that  NGT's 
tariff  does  not  prohibit  the  addition  of 
new  delivery  points.  NGT  also  states 
that  it  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  April  8, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP96-189-000[ 

Take  notice  that  on  February  15,  1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE..  Charleston.  West  Virginia  25314- 
1599.  filed  in  Docket  No.  CP96-189-000 
an  application  pursuant  to  Section  7(c) 
and  7(b)  of  the  Natural  Gas  Act 
requesting  authority  to  construct  and 
operate  certain  replacement  natural  gas 
facilities  and  permission  to  abandon  the 
facilities  being  replaced,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  replace 
approximately  7.3  miles  of  12-inch 
pipeline  and  appurtenances  designated 
as  Columbia's  Line  VM-108,  located  in 
Prince  George  and  Sussex  Counties. 
Virginia  with  approximately  7.3  miles  of 
20-inrh  pipeline  and  appurtenances. 
Columbia  states  that  it  had  originally 
anticipated  replacing  only  6.3  miles  of 
the  12-inch  pipeline  as  part  of  its  overall 
age  and  condition  activities  on  its 
pipeline  system.  Columbia  asserts  that 
Virginia  Natural  Gas  Company  (VNG) 
requested  a  reassignment  of  design  day 
deliveries  of  up  to  2K,,S25  Dth/d  from  its 
Newport  News  No.  I  Gate  Station  to  its 
Norfolk  Gate  Station  due  to  increased 
growth  in  market  requirements  in  the 
Norfolk.  Virginia  area.  Columbia  further 
states  that  it  determined  that  it  could 
accommodate  the  shift  in  deliveries  by 
increasing  the  pipe  size  of  the  6.3-mile 
replacement  from  12-inch  to  20-inch 
and  extending  the  replacement  from  6.3 
miles  to  7.'.]  miles. 

Columbia  indicates  that  the  cost  of  the 
anticipated  fi.3  mile.  12-inch 


replacement  was  estimated  to  be 
$4,928,889  while  the  estimated  cost  to 
replace  the  6.3  miles  with  20-inch  pipe 
is  $6,436,250  and  the  cost  of  the 
additional  1.0  mile  replacement  of  12- 
inch  pipe  with  20-inch  pipe  is 
$1,016,785  for  a  total  cost  estimated  to 
be  $7,453,035.  Columbia  states  that 
VNG  has  agreed  to  reimburse  Columbia 
for  50%  of  the  replacement  cost  for  the 
construction  of  the  6.3-mile  20-inch 
pipeline  section  and  100%  for  the 
additional  mile  of  pipe  required  to 
accommodate  VNG's  shift. 

Comment  date:  March  14, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  ANR  Storage  Company 

(Docket  No.  CP96-190-0001 

Take  notice  that  on  February  15, 1996, 
ANR  Storage  Company  (ANR  Storage), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  application 
with  the  Commission  in  Docket  No. 
CP96-19O-O00  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  a 
storage  service  provided  to  Northern 
Iifdiana  Public  Service  Company 
(NIPSCO),  which  was  authorized  in 
Docket  No.  CP78-432,'  all  as  more  fully 
set  forth  in  the  application  which  is 
open  to  the  public  for  inspection. 

ANR  Storage  proposes  to  abandon  the 
storage  service  it  provides  to  NIPSCO 
under  ANR  Storage's  FERC  Rate 
Schedule  X-5.  By  letter  dated  June  30, 
1994,  NIPSCO  informed  ANR  Storage  of 
its  intent  to  terminate  the  storage 
agreement  as  of  March  31. 1996.  ANR 
Storage  requests  approval  to  abandon 
Rate  Schedule  X-5  effective  April  1. 
1996.  ANR  Storage  states  that  it  would 
not  abandon  any  facilities  in  this     • 
proposal. 

Comment  date:  March  14, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP96-1 94-0001 

Take  notice  that  on  February  15,  1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  a 
petition  for  declaratory  order  in  Docket 
No.  CP96-194-000  requesting  that  the 
Commission  confirm  that  deliveries  of 
natural  gas  to  Interstate  Energy 
Company  (lEC)  from  a  proposed 
delivery  point  do  not  constitute  a 
bypass  of  service,  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 


iBFtiRC1|01.059(I97<)). 


It  is  stated  that  lEC  has  requested  that 
Texas  Eastern  install  one  12-inch  valve 
and  12-inch  check  valve  each  and 
electronic  gas  measurement  equipment 
(EGM)  on  "Texas  Eastern's  30-inch  Line 
No.  19  and  24-inch  Line  No.  12  in  Bucks 
County,  Pennsylvania  so  that  Texas 
Eastern  may  initiate  interruptible 
service  of  up  to  250,000  dt  equivalent  of 
•natural  gas  per  day  to  EEC  under  its  Rate 
Schedule  IT-1.  It  is  also  indicated  that 
lEC  would  install  or  cause  to  be 
installed  dual  12-inch  meter  runs, 
related  equipment  and  approximately 
50  feet  of  12-inch  pipe  which  would 
extend  from  lEC's  18-inch  line  to  Texas 
Eastern's  Line  Nos.  19  and  12  at  the  site 
of  the  proposed  taps. 

It  is  also  indicated  that  lEC  has 
requested  that  Texas  Eastern  construct 
and  install  the  facilities  proposed  herein 
so  that  lEC  can  receive  natural  gas  from 
Texas  Eastern  so  that  lEC  may 
ultimately  deliver  natural  gas  to 
Pennsylvania  Power  and  Light  Co.'s 
(PP&L)  Martins  Creek  Steam  Electric 
Station  (Martins  Creek)  located  in  the 
Lower  Mount  Bethel  Township, 
Northampton  County,  Pennsylvania. 
Texas  Eastern  mentions  that  lEC  is  a 
wholly-owned  subsidiary  of  PP&L.  It  is 
also  stated  that  PP&L  intends  to  modify 
its  oil-fired  Martins  Creek  Units  3  and 
4  to  cb-fire  these  units  with  natural  gas. 
Texas  Eastern  states  that  lEC  currently 
holds  authority  from  the  Pennsylvania 
Public  Utility  Commission  (PaPUC)  to 
operate  a  pipeline  for  the  transportation 
of  crude  oil  and  petroleum  products  to 
PP&L  at  Martins  Creek,  and  has  received 
authorization  horn  the  PaPUC  to  convert 
35  miles  of  its  oil  pipeUne  to  dual 
natural  gas  and  petroleum  operations. 

It  has  also  been  indicated  that  Martins 
Creek  is  not  currently,  nor  has  it  ever 
been,  served  by  UGI  Utilities,  Inc., 
(UGI),  the  local  distribution  company 
authorized  by  the  PaPUC  to  serve 
customers  in  Lower  Mount  Bethel 
Township.  Texas  Eastern  submits  that 
the  proposed  defivery  point  does  not 
constitute  a  bypass  of  UGI  and  requests 
that  the  Commission  confirm  that 
initiating  this  service  will  not  trigger  a 
contract  reduction  option  for  UGI. 

On  the  same  date,  Texas  Eastern  also 
filed  in  Docket  No.  CP96-193-000  for 
authorization  under  its  Subpart  F 
blanket  certificate  to  construct  and 
operate  the  facilities  to  implement  the 
proposed  delivery  point. 

Comment  date:  March  14, 1996,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 


filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Art. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-4644  Filed  2-28-96;  8:45  ami 
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[Docket  No.  RM96-7-000] 

Regulation  of  Negotiated     > 
Transportation  Services  of  Natural  Gas 
Pipelines;  Order  Granting  Clarification 

Issued  February  23.  1996 

United  Distribution  Companies  (UDC) 
and  Associated  Gas  Distributors  (AGD) 
request  clarification  of  the  scope  of  the 
comments  solicited  in  the  Commission's 
January  31,  1996  Policy  Statement  and 
Request  for  Comments  (Policy 
Statement).'  Among  other  things,  the 
Policy  Statement  announced  that  the 
Commission  is  willing  to  accept,  on  a 
shipper-by-shipper  basis,  filings  to 
charge  negotiated  rates  if  shippers  retain 
the  ability  to  choose  a  cost-of-service 
based  tariff  rate.  In  the  Policy  Statement, 
the  Commission  also  established  this 
separate  proceeding  and  requested  that 
interested  parties  file  comments  within 
60  days  on  the  appropriateness  of 
negotiated  terms  and  conditions  of 
service. 

UDC  and  AGD  assert  that  the  stated 
purpose  of  the  proceeding  established  in 
Docket  No.  RM96-7-000  was  to 
consider  "the  ramifications  of 
negotiated  terms  of  service."^  UDC  and 
AGD  contend  that  this  language  limits 
public  comment  to  questions  solely 
relating  to  negotiated  terms  and 
conditions  of  service,  excluding  any 
comments  that  may  also  raise  rate 
issues.  UDC  and  AGD  also  cite  language 
in  the  Policy  Statement  that  permits 
parties  to  comment  on  "any  other  issue 
that  should  be  considered  before 
permitting  pipelines  to  negotiate  terms 
of  service  with  individual  shippers."  ^ 
They  assert  that  the  concerns  raised  by 
the  Commission  with  respect  to  the 
implementation  of  negotiated  rates,  and 
even  aspects  of  the  Statement  of  Policy 
on  Market-Based  Rates  and  changes  to 
the  Commission's  Policy  on  Incentive 
Rates,  "could  qualify  as  issues  that 
should  be  considered  before  permitting 
pipelines  to  negotiate  terms  of  ser\'ice 
with  individual  shippers."'*  Thus.  UDC 
and  AGD  request  that  the  Commission 
clarify  the  scope  of  Docket  No.  RM9f>- 
7-000  such  that  public  comments  are 
solicited  on  rate  issues  as  well  as  on 
issues  concerning  terms  and  conditions 
of  service. 

UDC  and  AGD  slate  they  recognize 
the  January  31  Policy  Statement  as 
setting  forth  the  Commission's  final 
decision  to  permit  negotiated  rates  and 
that  the  Commission  is  not  soliciting 
further  comment  on  its  statutory 


'  74  FERC  1 61,076  (1996).  61  KR  4633  (February 
7.  1996) 
*  Policy  Slalement.  slip  op  al  61 
'Policy  Slalcmeni,  slip  op  al  62 
<  Request  forClarincalinn  al  i— 4 
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authority  to  permit  individual  pipelines 
to  file  proposals  for  negotiated  rates. 
They  acknowledge  that  any  questions 
regarding  the  legality  of  the 
Commission's  action  in  determining  to 
permit  pipelines  to  file  proposals  for 
negotiated  rates,  therefore,  would  be 
subject  to  the  time  deadlines  applicable 
to  appeal  final  Commission  action. 
Tne  Commission  recognizes  that 
issues  concerning  negotiated  terms  and 
conditions  of  service  may  in  fact  be 
related  to  various  rate  issues.  The 
Commission  will  not  reconsider  in 
Docket  No.  RM96-7-000  the  policies  it 
announced  in  Docket  No.  RM96-6-000 
for  market-based  and  incentive  rates,  or 
the  permission  it  gave  for  market-based 
and  incentive  rates.  However,  the 
Commission  will  accept  comments  that 
discuss  issues  relevant  to  the 
Commission's  consideration  of  whether 
to  permit  negotiated  services,  including 
relevant  rate  issues. 
By  the  Commission. 
LmsaCuheU, 
Secretary. 
[FR  Doc.  96-4607  Filed  2-28-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY  . 

[FRL-6431-«fI  ' 

Public  Meetings  of  the  Storm  Water 
Pttaae  R  Advisory  Sut)cominittee  and 
UfiMn  Wet  Weather  Flows  Advisory 
CoiiMnittoe 

AGENCY:  Environmental  Protection 
Agency.  | 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  two  separate  public 
meetings:  (1)  The  Storm  Water  Phase  II 
Advisory  Subcommittee  meeting  on 
March  14-15, 1996  and  (2)  the  Urban 
Wet  Weather  Flows  (UWWF)  Advisory 
Committee  meeting  on  March  18-19, 
1996.  These  meetings  are  open  to  the 
public  without  need  for  advance 
registration.  The  Storm  Water  Phase  11 
Advisory  Subcommittee  will  discuss 
issues  concerning  the  draft  approach 
developed  by  the  Options  Workgroup. 
The  UWWF  Advisory  Committee  will 
discuss  issues  related  to  water  quality 
standards;  the  watershed  approach;  and 
storm  water  improvement. 
DATES:  The  Storm  Water  Phase  II 
meeting  will  be  held  on  March  14-15, 
1996.  "The  March  14  meeting  will  begin 
promptly  at  9  a.m.  EST  and  end  at 
approximately  5:30  p.m.  On  March  15, 
the  meeting  will  begin  at  8:30  a.m.  and 


end  at  approximately  4  p.m.  The  UWWF 
Advisory  Committee  meeting  will  be 
held  on  March  18-19,  1996.  On  March 

18,  the  meeting  will  begin  at 
approximately  10  a.m.  EST  and  run 
until  approximately  6:30  p.m.  On  March 

19.  the  meeting  will  run  from 
approximately  8  a.m.  until  3:30  p.m. 
ADDRESS:  Both  meetings  will  be  held  at 
the  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington, 
DC.  The  Holiday  Inn  Georgetown's 
telephone  number  is  (202)  338-4600.  A 
block  of  rooms  are  reserved  from 
Wednesday,  March  13  through  Friday, 
March  15  (Phase  II)  and  from  Sunday, 
March  17  through  Tuesday,  March  19 
(UWWF).  The  rooms  are  listed  under 
"EPA  storm  water  and  urban  wet 
weather  meeting." 

FOR  FURTHER  INFORMATION:  For  the  Phase 
II  Subcommittee  meeting,  contact 
George  Utting.  Acting  Storm  Water 
Phase  II  Matrix  Manager,  Office  of 
Wastewater  Management,  at  (202)  260- 
9530. 

For  the  UWWF  Advisory  Committee 
meeting,  contact  William  Hall,  Urban 
Wet  Weather  Matrix  Manager,  Office  of 
Wastewater  Management,  at  (202)  260- 
1458,  or  Internet: 
hall.william@epamail.epa.gov. 

Dated:  February  22,  1996. 
AI6«d  W.  Lindsey, 
Deputy  Director,  Office  of  Wastewater 
Management,  Designated  Federal  Official. 
4FR  Doc.  96-^696  Filed  2-28-96;  8:45  ami 
ntUNG  CODE  SS40-6(M> 


[FRL-6431-8] 

Reformulated  and  Conventional 
Gasoline  Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  deadline  for 
submission  of  reports. 

SUMMARY:  EPA  is  announcing  that  it  will 
allow  refiners,  importers  and  oxygenate 
blenders  until  March  31, 1996  to  submit 
certain  reformulated  and  conventional 
gasoline  reports  required  for  calendar 
year  1995.  These  reports  under  40  CFR 
80.75  and  80.105  would  otherwise  be 
due  on  or  before  February  29. 1996. 
Because  of  unforeseen  circumstances 
beyond  its  control,  EPA  has  been 
delayed  in  developing  and  distributing 
the  materials  and  guidance  necessary  for 
preparing  certain  reports  for  the  1995 
reporting  year.  EPA  will  allow  the 
submission  by  March  31, 1996  in  order 
to  give  parties  adequate  time  to  prepare 
and  submit  complete  and  accurate 
reports. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Lidiak,  U.S.  EPA,  Office  of  Air  & 
Radiation,  401  M  Street,  S.W.,  (6406-J). 
Washington  DC  20460.  Telephone:  202- 
233-9026. 

SUPPLEMEKTARY  INFORMATION: 

I.  Background 

On  December  15, 1993,  EPA 
promulgated  regulations  implementing 
the  reformulated  and  conventional 
gasoline  program  required  by  section 
211(k)  of  the  Clean  Air  Act.  This 
program  establishes  standards  for  the 
quality  of  gasoline  produced  or 
imported  beginning  in  1995,  and 
includes  requirements  that  refiners, 
importers  and  oxygenate  blenders 
(gasoline  producers)  must  submit 
periodic  reports  to  EPA  in  order  to 
demonstrate  compliance  with  these 
standards.    

Under  40  CFR  80.75,  producers  of 
reformulated  gasoline  are  required  to 
submit  certain  reports  quarterly  while 
other  reports  must  be  submitted  on  an 
annual  basis.  The  reformulated  gasoline 
reports  that  must  be  submitted  on  an 
annual  basis '  include  the  following: 

Reid  vapor  pressure  (RVP)  averaging 
report,  §  80.75(b)(1);  ^  sulfur,  T-90  and 
olefin  averaging  report,  §  80.75(b)(2); 
VOC  emissions  performance  averaging 
report,  §  80.75(c);  3  benzene  averaging 
report,  §  80.75(d);  toxics  emissions 
performance  averaging  report, 
§  80.75(e);  oxygen  averaging  report, 
§  80.75(f);  NO,  emissions  performance 
averaging  report,  §  80.75(g);  credit 
transfer  report,  §  80.75(h);  covered  area 
report,  §  80.75(1);  and  per-gallon 
compliance  report,  §  80.75(1). 

Under  40  CFR  80.105,  all  producers  of 
non-reformulated,  or  conventional, 
gasoline  are  required  to  submit  annual 
reports.  Both  §§80.75  and  §80.105 
require  that  reports  must  be  submitted 
on  forms,  and  following  procedures, 
specified  by  the  EPA  Administrator. 


'  The  averaging  reports  for  RVP,  oxygen  and 
benzene,  and  toxics,  VOC  and  NOx  emissions 
performance  are  required  only  for  producers  who 
elected  to  meet  these  standards  on  average,  as 
opposed  to  a  per-gallon  basis.  The  credit  transfer 
report  is  required  only  for  a  producers  who  were 
the  transferor  or  transferee  of  oxygen  or  benzene 
credits.  The  covered  area  report  is  required  only  for 
producers  who  met  one  or  more  standard  on 
average.  The  per-gallon  compliance  report  is 
required  only  for  producers  who  met  one  or  more 
standard  on  a  per-gallon  basis. 

'  The  RVP  annual  averaging  report  must  be 
submitted  with  the  third  quarter  report,  which  is 
due  on  or  before  November  30  each  year.  As  a 
result,  the  forms  and  instructions  for  this  report 
were  prepared  by  EPA  prior  to  November  30, 1995. 
and  the  RVP  annual  averaging  report  is  unaffected 
by  this  Notice. 

'  The  VOC  emissions  performance  annual 
average  report,  which  must  be  filed  with  the  third  . 
quarter  report  due  on  or  before  November  30,  is  not 
affected  by  this  Notice. 


EPA  previously  has  provided  forms 
and  procedures  regarding  the  quarterly 
reporting  on  reformulated  gasoline  and 
on  the  annual  reports  submitted  with 
the  third  quarterly  report,  and  producers 
have  submitted  these  reports  during 
1995.  Nevertheless,  the  report  for  the 
fourth  quarter  of  1995,  which  is  due  to 
be  filed  on  or  before  February  29, 1996. 
also  may  be  filed  by  March  31. 1996, 
along  with  the  annual  averaging  reports 
for  1995.  EPA  had  anticipated 
processing  the  annual  averaging  reports 
for  1995  along  with  the  fourth  quarter 
1995  reports,  and  believes  confusion 
may  be  avoided  if  all  these  reports  have 
the  same  filing  deadline. 

The  annual  reports  for  both 
reformulated  and  conventional  gasoline 
which  are  due  to  be  filed  on  or  before 
February  29, 1996,  and  the  reports  for 
the  fourth  quarter  of  1995  due  on  this 
same  date,  are  the  subject  of  this  Notice. 

II.  Additional  Time  to  Submit  Annual 
Reports  for  1995 

Since  October  1, 1995,  EPA  has  been 
operating  under  a  series  of  continuing 
funding  resolutions.  On  two  separate 
occasions  these  continuing  resolutions 
have  lapsed,  resulting  in  shutdowms  of 
operations  at  EPA.  These  shutdowns 
have  totaled  17  working  days.  Further, 
in  January,  1996,  EPA's  Washington, 
D.C.  area  offices  were  closed  for  four 
days  due  too  severe  inclement  weather 
conditions.  During  the  shutdowns  EPA 
was  not  able  to  work  on  developing  the 
forms  and  procedures  for  submitting 
reformulated  and  conventional  gasoline 
annual  reports.  EPA  also  was  unable  to 
work  on  these  tasks  during  the  four  days 
of  closure  due  to  the  inclement  weather 
because  this  work  is  performed  in  EPA 
Headquarters  in  Washington,  D.C. 

These  shutdowns  have  resulted  in 
delays  in  finalizing  and  distributing  the 
reporting  forms  and  instructions  beyond 
EPA's  intended  distribution  date,  and, 
in  consequence,  gasoline  producers  may 
not  have  sufficient  time  to  prepare  and 
submit  their  reports  by  February  29, 
1996.  This  is  particularly  true  because 
regulated  parties  have  not  previously 
prepared  or  submitted  these  kinds  of 
annual  reports.  In  addition.  EPA 
believes  that  the  delay  in  the 
distribution  of  the  reporting  package 
may  create  concern  in  the  regulated 
commimity  regarding  potential 
enforcement  actions,  including  civil 
penalties,  for  those  gasoline  producers 
submitting  reports  that  may  contain 
errors  as  a  result  of  the  late  distribution 
of  the  EPA  reporting  package  or 
reporting  after  the  February  29, 1996, 
deadline. 

In  recognition  of  the  importance  to 
industry  and  the  public  that  gasoline 


producers  submit  complete  and  accurate 
reformulated  and  conventional  gasoline 
annual  reports,  and  the  value  to  EPA  of 
obtaining  this  information  in  a 
consistent  format,  EPA  is  allowing  all 
refiners,  importers  and  oxygenate 
blenders  an  additional  month,  until 
March  31, 1996,  to  submit  their  1995 
reformulated  and  conventional  gasoline 
annual  reports.  However,  annual  reports 
for  1995  that  are  filed  after  March  31, 
1996.  will  be  subject  to  EPA 
enforcement  action,  where  appropriate. 
In  addition,  the  regulated  parties  will  be 
allowed  to  submit  the  reports  for  the 
fourth  quarter  of  1995,  otherwise  due  on 
February  29.  1996.  no  later  than  March 
31, 1996. 

This  allowance  of  additional  time  for 
reporting  applies  only  to  the 
reformulated  and  conventional  gasoline 
reports  otherwise  due  on  February  29, 
1996,  covering  calendar  year  1995. 
Nothing  in  this  notice  shall  be 
construed  to  apply  to  any  other 
reformulated  or  conventional  gasoline 
reporting  obligations,  or  to  any 
reformulated  or  conventional  gasoline 
reports  due  for  future  reporting  years. 

For  the  reasons  stated  above,  EPA  is 
issuing  this  notice  without  prior  notice 
and  an  opportunity  to  comment.  In 
addition,  if  this  action  were  to  be 
construed  as  rulemaking  subject  to 
either  section  307  of  the  Clean  Air  Act 
or  section  553  of  the  Administrative 
Procedures  Act.  for  the  reasons  stated 
above,  EPA  has  determined  that  notice 
and  an  opportunity  for  public  comment 
are  impracticable  and  unnecessary. 
Providing  for  public  comment  might 
further  delay  reporting,  and,  because 
there  is  no  substantive  change  in  the 
reporting  obligation,  other  than  allowing 
an  additional  month,  the  public  will 
continue  to  receive  the  same 
information,  though  slightly  delayed. 
Also,  public  comment  would  not  further 
inform  EPA's  decision  because  the 
events  giving  rise  to  the  need  to  provide 
extra  time  for  reporting  have  aheady 
occurred.  In  addition,  additional  notice 
and  comment  procedures  in  this 
situation  would  be  contrary  to  the 
public  interest  in  timely  and  accurate 
reporting  of  data  under  section  211(k)  of 
the  Clean  Air  Act  and  40  CFR  80.75  and 
80.105. 

Dated:  February  23,  1996. 
Mary  D.  Nidiols, 

Assistant  Admini^rator  for  Air  and 
Radiation. 

|FR  Doc.  96^695  Filed  2-28-96;  8:45  am] 
BILUNG  CODE  6S60-60-P 


FEDERAL  RESERVE  SYSTEM 

Compass  Bancshares,  Inc.,  et  a!.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  se<:tion  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  ^ 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  hoidinK 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  fadors  that  are 
considered  in  acting  on  the  appliiations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  oTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
25, 1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

I.  Compass  Bancshares,  Inc., 
Birmingham.  Alabama:  Compass  Banks 
of  Texas,  Inc.,  Birmingham,  Alabama; 
and  Compass  Bancorporation  of  Texas. 
Inc..  Wilmington,  Delaware;  to  merge 
with  Peoples  Bancshares,  Inc.,  Belton, 
Texas,  and  thereby  indirectly  acquire 
The  Peoples  National  Bank,  Belton. 
Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

J.  Bank  of  Taiwan.  Taipei,  Taiwan;  to 
acquire,  indirectly  through  First 
Commercial  Bank.  Taipei.  Taiwan,  at 
least  12.84  percent  of  the  voting  shares 
of  FCB  Taiwan  California  Bank, 
Alhambra.  California  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  23.  1996. 
Jennifer  |.  |ohnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-4588  Filed  2-28-96;  8:45  ami 
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Rrst  Union  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Psmiissible  Nonbenldng  Activities 

The  oiganizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  R^ulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors,  hiterested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  %vritten  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
foct  that  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  apphcation  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  15, 1996. 

A.  Federal  Reserve  Bank  of        ! 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  the  12 
percent  equity  interest  in  Florida 
hifomanagement  Services, 
C)rlando,Florida,  and  thereby  engage  in 
data  processing  and  transmission 
services,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y,  and  in 
management  consulting  services, 
pursuant  to  §  225.25(b)(ll)  of  the 
Board's  Regulation  Y. 


UMI 


B.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Pilot  Bancshares,  Inc.,  Tampa, 
Florida;  to  acquire  National  Aircraft 
Finance  Company,  Lakeland,  Florida, 
and  thereby  engage  in  aircraft  financing 
activities,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  throughout 
the  state  of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  23, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-4589  Filed  2-28-96;  8:45  am] 

BiLUNG  CODE  «210-01-^ 


Marty  W.  Hansen,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Gcvemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  15, 1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Marty  W.  Hansen  and  Patricia  K. 
Hansen,  both  of  Pawnee,  Oklahoma;  to 
acquire  an  additional  7.6  percent,  for  a 
total  of  25.2  percent,  and  James  W. 
Martin,  Pawnee,  Oklahoma,  acting  in 
concert,  to  acquire  a  total  of  25.1 
percent,  for  a  total  of  50.3  percent,  of  the 
voting  shares  of  Pawnee  Holding 
Company,  Inc.,  Pawnee,  Oklahoma,  and 
thereby  indirectly  acquire  Pawnee 
National  Bank,  Pawnee,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  23, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-4590  Filed  2-28-96;  8:45  am] 
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Wacttovia  Corporation,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissil?le  Nonl>anking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  era  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  15,  f996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Wachovia  Corporation,  Winston- 
Salem,  North  Carolina,  and  Wachovia 
Capital  Markets,  Inc.,  Atlanta,  Georgia; 
to  engage  de  novo  through  its 
subsidiary,  Wachovia  Capital  Partners, 
Inc.,  Atlanta,  Georgia,  in  providing  tax 
planning  and  preparation  services, 
pursuant  to  §  225.25(b)(21)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 


President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Greater  Metro  Bank  Holding 
Company,  Aurora,  Colorado;  to  engage 
de  novo  through  its  subsidiary.  Greater 
Metro  Insurance  and  Consulting 
Services,  Inc.,  Aurora,  Colorado,  in  the 
activity  of  providing  management 
consulting  services  to  depository 
institutions,  pursuant  to  §  225.25(b)(ll) 
of  the  Board's  Regulation  Y. 

2.  Labette  County  Bankshares,  Inc., 
Altamont,  Kansas;  to  engage  de  novo 
through  its  subsidiary,  Kansas  Credit, 
Inc.,  Altamont,  Kansas,  in  establishing  a 
consumer  finance  company,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  South  Plains  Financial,  Inc., 
Lubbock,  Texas,  and  South  Plains 
Delaware  Financial  Corporation,  Dover, 
Delaware;  to  engage  de  novo  through 
their  subsidiary,  South  Plains  Financial 
Services,  Inc.,  Lubbock,  Texas,  in 
providing  to  others,  data  processing  and 
data  transmission  services,  facilities 
(including  data  processing  and  data 
transmission  hardware,  software, 
documentation  or  operating  personnel), 
data  bases,  or  access  to  such  services, 
facilities,  or  data  bases  by  any 
technological  means  pursuant  to  written 
agreements  describing  and  limiting  the 
services  to  the  processing  or  furnishing 
of  financial,  banking,  or  economic  data 
within  the  scope  allowed  by  appHcable 
statutes  and  regulations,  including, 
processing  and  transmitting  banking, 
financial,  and  economic  related  data  for 
others  through;  timesharing:  electronic 
funds  transfer;  home  banking; 
authentication;  provision  of  packaged 
financial  systems  to  depository  or  other 
institutions  to  perform  traditional 
banking  functions  such  as  data  capture 
and  sorting,  balancing  and  statement 
printing;  and  back  office  services  such 
as  statement  rendering,  proof 
operations,  research,  filming,  NSF's. 
data  input  and  return  items;  selling 
excess  capacity  on  data  processing  and 
transmission  facilities;  providing  by- 
products of  permissible  data  processing 
and  data  transmission  services  for  the 
internal  operations  of  South  Plains 
Financial,  Inc..  and  its  subsidiaries, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y,  and  in  performing 
appraisals  of  real  estate  and  tangible  and 
intangible  personal  property,  including 
securities,  pursuant  to  §  225.2.5(b)(13)  of 
the  Board  s-Regulation  Y.  The  activities 
will  be  conducted  thoughout  the  state  of 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  23, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-4591  Filed  2-28-96;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
[File  No.  932-3011] 

Amoco  Oil  Company;  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  bar  the 
Chicago-based  corporation  from  making 
any  performance  or  environmental 
benefit  claim  for  any  of  its  gasoline 
without  first  having  scientific  evidence 
to  back  it  up.  The  consent  agreement 
settles  allegations  stemming  from 
Amoco's  "Crystal  Clear  Amoco 
Ultimate"  advertising  campaign. 
DATES:  Comments  must  be  received  on 
or  before  April  29.  1996. 
ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  pnd  Pa.  Ave.,  N.W.." 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Winston,  Federal  Trade 
Commission.  S-4002.  6th  and 
Pennsylvania  Avenue.  NW,  Washington. 
DC  20580.  (202)  326-3153.  Michael 
Dershowitz,  Federal  Trade  Commission. 
S-4002,  6th  and  Pennsylvania  .\venue. 
NW,  Washington,  DC  20580.  (202)  326- 
3158. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  13  U.S.C 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  tlie  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  bv  the  Coninussion.  has  been 
placed  on  the  public,  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  availaole  for  inspection  and 
copving  at  its  principal  offu;e  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commissions  Rules  of  Practice  (16 
CFR4.9(b)l6)(ii)). 

In  the  Matter  of  Amnci)  Oil  Compimy.  a 
corporatiiin;  Fiifi  \v  9,t^-U)l  1. 


Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Amoco  Oil 
Company,  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  t)eing  investigated. 

It  is  hereby  agreed  by  and  between 
Amoco  Oil  Company,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Amoco  Oil 
Company  is  a  Maryland  corporation, 
with  its  offices  and  principal  place  of 
business  located  at  200  East  Randolph 
Drive,  Chicago,  Illinois  60601. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  in  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission  It  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  ot 
the  complaint  (  ontemplated  therehv . 
will  be  placed  on  the  public  record  lor 

a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publi<  l> 
released  The  Commission  thereafter 
mav  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  e\enl  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  onl\  and  does  not  constitute 
an  admission  b\  proposed  respondent 
that  the  law  has  been  \  lolated  as  alleged 
in  the  draft  of  complaint.here  attai  hed. 
or  thct  the  facts  .is  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  Lontemplates  ll^at 
if  it  is  accepted  b>  the  Commission,  and 
if  such  acceptance  is  not  suhsequentU 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  <it2  :i4  of  the 
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Comniission's  Rules,  the  Cominission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  tavary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/. 

It  is  ordered  that  respondent  Amoco 
Oil  Company,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale  or 
distribution  of  Amoco  Silver  89  octane 
gasoline.  Amocd  Ultimate  92  or  93 
octane  gasoline,  or  any  other  gasoline  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desisit  firom  making  any  representation 
'  in  any  manner,  directly  or  by 
implication,  that: 

(A)  Amoco  Ultimate  gasoline  is 
superior  to  all  other  brands  of  premium 
gasoline  with  respect  to  engine 
pOTfbrmance  or  environmental  benefits 
because  it  is  refined  more  than  all  other 
such  brands; 


(B)  The  clear  color  of  Amoco  Ultimate 
gasoline  demonstrates  the  superior 
engine  per-formance  or  environmental 
benefits  Amoco  Ultimate  provides 
compared  to  other  brands  of  gasolines 
that  are  not  clear  in  color; 

(C)  A  single  tankful  of  Amoco  Silver 
or  Ultimate  gasoline  will  make  dirty  or 
clogged  fuel  injectors  clean; 

(D)  Amoco  Silver  or  Ultimate  gasoline 
provides  superior  fiiei  injector  cleaning 
compared  to  other  brands  of  gasoline; 

(E)  Automobiles  driven  more  than 
15,000  miles  with  regular  gasoline 
generally  suffer  from  lost  engine  power 
or  acceleration  which  will  be  restored 
by  the  higher  octane  of  Amoco  Silver 
gasoline;  or 

(F)  Concerns  the  relative  or  absolute 
attributes  of  any  gasoline  with  respect  to 
environmental  benefits  or  with  respect 
to  engine  performance,  power, 
acceleration,  or  engine  cleaning  ability, 
unless,  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  based  upon  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedives  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

For  purposes  of  this  Part,  any 
representation,  directly  or  by 
implication,  that  any  gasoline  will  clean 
or  clean  up  fuel  injectors  to  a  level  that 
engine  performance  is  not  adversely 
afi^ected  will  be  deemed  to  be 
substantiated  if  respondent  possesses 
and  relies  upon  competent  and  reliable 
testing  demonstrating  that  the  flow  rate 
of  each  fuel  injector  was  returned  to  at 
least  95  percent  of  its  original  value. 

Provided  that,  nothing  in  this  Order 
shall  prohibit  respondent  from 
truthfully  representing  the  numerical 
octane  rating  of  any  gasoline. 

U. 

It  is  further  ordered  that  respondent 
Amoco  Oil  Company,  shall  within  thirty 
(30)  days  after  service  distribute  a  copy 
of  this  Order  to  all  operating  divisions, 
subsidiaries,  officers,  managerial 
employees,  and  all  of  its  employees  or 
agents  engaged  in  the  preparation  and 
placement  of  advertisements  or 
promotional  sales  materials  covered  by 
this  Order  and  shall  obtain  from  each 
such  employee  a  signed  statement 
acknowledging  receipt  of  the  order. 


III. 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent  Amoco  Oil  Company 
or  its  successors  or  assigns,  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  or  its  staff  for  inspection 
and  copying: 

A.  All  materials  that  were  relied  upon 
to  substantiate  any  representation 
covered  by  this  Order;  and 

B.  All  tests,  reports,  studies  or 
surveys,  in  respondent's  possession  or 
control  that  contradict  any 
representation  covered  by  this  Order. 

IV. 

It  is  further  ordered  that  respondent 
Amoco  Oil  Company  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  the  effective  date  of  any 
proposed  change  in  the  corporation  that 
may  affect  compliance  obligations  under 
this  Order  such  as  a  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation(s), 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation. 


It  is  further  ordered  that  this  Order 
will  terminate  twenty  years  horn  the 
date  of  its  issuance,  or  twenty  years 
£rom  the  most  recent  date  that  the 
United  States  or  the  Federal  Trade 
Commission  files  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  alleging  any 
violation  of  the  order,  whichever  comes 
later;  provided,  however,  that  the  filing 
of  such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 
Provided  further,  that  if  such  complaint 
is  dismissed  or  a  federal  coiul  rules  that 
the  respondent  did  not  violate  any 
provision  of  the  Order,  and  the 
dismissal  or  ruUng  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 


VI. 

It  is  further  ordered  that  respondent 
Amoco  Oil  Company  shall,  within  sixty 
(60)  days  after  service  of  this  Order 
upon  it,  and  at  such  other  times  as  the 
Commission  may  require,  file  with  the    . 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Amoco  Oil  Company  ("Amoco"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  tiie  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertising 
claims  regarding  the  performance 
attributes  of  Amoco  Silver  midgrade  and 
Amoco  Ultimate  premium  gasolines. 
The  Commission's  proposed  complaint 
alleges  that  Amoco's  advertising  has 
made  unsubstantiated  claims  that 
Amoco  Ultimate  provides  superior 
performance  and  environmental  benefits 
compared  to  all  other  premium  brands, 
because  it  is  refined  more  than  such 
brands,  and  that  Ultimate's  clear  color 
demonstrates  its  sup>eriority.  The 
complaint  also  challenges  as 
unsubstantiated  the  claim  that 
automobiles  driven  more  than  15,000 
miles  generally  suffer  from  lost  engine 
power  and  acceleration,  which  Amoco 
Silver's  higher  octane  will  restore. 
Finally,  the  complaint  challenges  as 
unsubstantiated  the  claims  that  Silver 
and  Uhimate  will  clean  dirty  fuel 
injectors  in  one  tankful,  and  are 
superior  to  other  brands  in  cleaning  fuel 
injectors. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondent  from  making  any  of  the 
unsubstantiated  representations  alleged 
in  the  complaint,  or  any  other 
representation  concerning  the  attributes 
of  any  Amoco  gasoline  with  respect  to 
environmental  benefits  or  engine 
performance,  power,  acceleration  or 
engine  cleaning  ability,  unless  it  has 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation,  at  the  time  it  is  made. 


Part  I  of  the  proposed  order  also  states 
that  any  claim  by  respondent  that  a 
gasoline  will  clean  or  clean  up  fuel 
injectors  to  a  level  that  engine 
performance  is  not  adversely  affected 
will  be  deemed  to  be  substantiated  by 
competent  and  reliable  testing  showing 
that  the  flow  rate  of  each  injector  was 
restored  to  at  least  95%  of  its  original 
value.  Part  I  of  the  proposed  order  also 
allows  truthful  representations 
regarding  the  numerical  octane  rating  of 
any  gasoline. 

Part  II  of  the  order  requires  Amoco  to 
distribute  copies  of  the  order  to  its 
operating  divisions  and  to  various 
officers,  agents  and  employees  of 
Amoco. 

Part  III  of  the  order  requires  Amoco  to 
maintain  copies  of  all  materials  relied 
upon  in  making  any  representation 
covered  by  the  order. 

Part  IV  of  the  order  requires  Amoco  to 
notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order. 

Part  V  of  the  order  is  a  "sunset" 
provision,  dictating  that  the  order  will 
terminate  twenty  years  from  the  date  it 
is  issued  or  twenty  years  after  a 
complaint  is  filed  in  federal  court,  by 
either  the  United  States  or  the  FTC, 
alleging  any  violation  of  the  order. 

Part  VI  of  the  order  requires  Amoco  to 
file  with  the  Commission  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
!FR  Doc.  96^692  Filed  2-28-96:  8:45  am) 

BILLING  CODE  675O-01-M 


[File  No.  942-3202] 

Nordic  Track,  Inc.;  Consent  Agreement 
With  Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  bar  the 
Chaska,  Minnesota-based  corporation 
from  misrepresenting  weight-loss  study 
results  and  would  require  it  to  have 
competent  and  reliable  evidence  to  back 
up  weight  loss,  weight  maintenance, 
and  related  claims  for  anv  exercise 


equipment  it  sells.  Thp  Commission  had 
alleged  that  Nordic  Track  made  false 
and  unsubstantiated  weight  loss  and 
weight  maintenance  claims  in 
advertising  its  cross-country  ski  exercise 
machine. 

DATES:  Comemnts  must  be  received  on 
or  before  ,\pril  29.  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar> , 
Room  159.  6th  St.  and  Pa  Ave..  N\V.. 
Washington.  DC  2058Q. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Kerry  O'Brien, 
Federal  Trade  Commission,  San 
Francisco  Regional  Office.  901  Market 
Street,  Suite  570,  San  Francis<:o.  C.\ 
9410.3.  (415)  356-5270. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U  S.C 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  tjonsent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)  (ii)  of  . 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)f6)(ii)). 

In  tilt-  matter  <jf  NorditTrack,  Inc..  a 
corporation.  File  No;  942-3202. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of 
NordicTrack.  Inc..  a  corporation,  and  it 
now  appearing  that  Nordic  Track.  Inc..  a 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
NordicTrack.  Inc..  by  its  dulv 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  NordicTrack. 
Inc.  is  a  corporation  organized,  existing. 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Minnesota, 
with  its  office  and  principal  place  of 
business  located  at  104  Peave>  Road,  in 
the  City  of  Chaska,  State  of  Minnesota. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 
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3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  ^ereement. 

4.  Tnis  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
prop<Med  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  prop>osed 
respondent,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  Hnal  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 


may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

ORDER 

/. 

It  is  ordered  that  respondent 
NordicTrack,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
labelling,  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  exercise  equipment  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  implication: 

A.  The  percentage  of  its  customers 
who  have  successfully  lost  weight; 

B.  The  percentage  of  its  customers 
who  have  successfully  maintained 
weight  loss; 

C.  The  number  of  pounds  lost  by  its 
customers; 

D.  The  percentage  of  weight  loss 
maintained  by  its  customers; 

E.  The  rate  or  speed  at  which  its 
customers  have  experienced  weight 
loss; 

F.  The  length  of  time  its  customers 
must  use  such  product  to  achieve 
weight  loss; 

G.  The  comparative  efficacy  of  any 
other  weight  loss  method  or  methods;  or 

H.  The  benefits,  efficacy,  or 
performance  of  such  product  in 
promoting  weight  loss  or  weight  loss 
maintenance; 

unless,  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  the 
representation.  For  the  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
have  been  conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 


generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results. 

It  is  further  ordered  that  respondent 
NordicTrack,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
labelling,  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  exercise  equipment  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implications,  the 
existence,  contents^  validity,  results, 
conclusions,  or  interpretations  of  any 
test,  study,  or  survey  relating  to  weight 
loss,  weight  loss  maintenance  or 
comparisons  with  the  efficacy  of  other 
wei^t  loss  methods. 

UI. 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal     ■ 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV. 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 


It  is  further  ordered  that  respondent 
shall,  within  ten  (10)  days  from  the  date 
of  service  of  this  Order  upon  it, 
distribute  a  copy  of  this  Order  to  each 
of  its  officers,  agents,  representatives, 
independent  contractors,  and  employees 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials,  or  who  is  in 


communication  with  customers  or 
prospective  customers,  or  who  has  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and  for  a 
period  of  five  (5)  years,  from  the  date  of 
issuance  of  this  Order,  distribute  a  copy 
of  this  Order  to  all  of  respondent's 
future  such  officers,  agents, 
representatives,  independent 
contractors,  and  employees. 

V7. 

It  is  further  ordered  that  this  Order 
will  terminate  twenty  years  from  the 
dateof  its  issuance,  or  twenty  years 
from  the  most  recent  date  that  the 
United  States  or  the  Federal  Trade 
Commission  files  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  alleging  any 
violation  of  the  Order,  whichever  comes 
later;  provided,  however,  that  the  filing 
of  such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years; 

B.  This  Order's  application  to  any 
respondent  that  is  not  named  as  a. 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 
Provided  fiirther,  that  if  such  complaint 
is  dismissed  or  a  federal  court  rules  that 
the  respondent  did  not  violate  any 
provision  of  the  Order,  and  the 
dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

vn. 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  from  the 
date  of  service  of  this  Order  upon  it,  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  NordicTrack,  Inc., 
("NordicTrack")  a  Minnesota 
corporation. 

'The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 


during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
•withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

NordicTrack  manufacturers  and 
distributes  various  exercise  equipment 
to  consumers,  including  its  cross- 
country ski  exercisers.  The 
Commission's  complaint  charges  that 
respondent's  advertising  contained  false 
or  unsubstantiated  representations 
relating  to  the  weight  loss  and  weight 
maintenance  experience  of  NordicTrack 
owners.  Specifically,  the  complaint 
alleges  that  the  respondent  did  not 
possess  adequate  substantiation  for 
claims  that:  (1)  seventy  or  eighty  p)ercent 
of  those  who  purchased  a  NordicTrack 
cross-country  ski  exerciser  to  lose 
weight  lost  an  average  of  seventeen 
poimds;  (2)  eighty  percent  of  those  who 
purchased  a  NordicTrack  cross-country 
ski  exerciser  to  lose  weight  and  lost 
weight  using  it  maintained  all  of  their 
weight  loss  for  at  least  a  year;  (3)  eighty 
percent  of  those  who  purchased  a 
NordicTrack  cross-country  ski  exerciser 
to  lose  weight  maintained  all  of  their 
weight  loss  at  least  a  year;  and  (4) 
consumers  who  use  NordicTrack  cross- 
country ski  exercisers  for  twenty 
minutes  a  day,  three  times  per  week, 
lose  an  average  of  eighteen  pounds  in 
twelve  weeks.  In  addition,  the 
compliant  alleges  that  the  respondent 
falsely  represented  that  it  had 
competent  and  reliable  research  or 
studies  which  prove  these  claims. 

The  complaint  alleges  that  respondent 
based  its  success  rate  claims  on  studies 
which  suffered  from  various 
methodological  flaws.  For  example,  the 
results  of  the  studies  reflect  the 
experiences  of  only  a  highly  selected 
population  of  purchasers  who  were  able 
to  integrate  the  NordicTrack  cross- 
country ski  exerciser  into  their  regular, 
weekly,  exercise  regime.  One  such  study 
involved  putting  thirty-eight 
participants  through  a  rigorous  twelve- 
week  exercise  program.  Respondent 
ba.sed  weight-loss  claims  on  the  average 
weight  loss  experienced  by  the  twenty 
participants  (53  percent)  able  to 
complete  the  program.  The  studies  also 
failed  to  take  into  account  changes  in 
the  dietary  habits  of  purchasers. 
Furthermore,  the  studies  were  based  on 
self-reported  body  weights,  unadjusted 
for  bias,  which  may  yield  inaccurate 
results. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 


acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  would  prohibit  the 
company  from  making  any  claim  for  any 
exercise  equipment  regarding:  (1)  the 
percentage  of  its  customers  who  have 
successfully  lost  weight;  (2)  the 
percentage  of  its  customers  who  have 
successfully  maintained  weight  loss;  (3) 
the  number  of  pounds  lost  by  its 
customers;  (4)  the  percentage  of  weight 
loss  maintained  by  its  customers;  (5)  the 
rate  or  speed  at  which  its  customers 
have  experienced  weight  loss;  (6)  the 
length  of  time  its  customers  must  use 
such  product  to  achieve  weight  loss;  (7) 
the  comparative  efficacy  of  any  other 
weight  loss  method  or  methods;  or  (8) 
the  benefits,  efficacy,  or  performance  of 
such  product  in  promoting  weight  loss 
or  weight  loss  maintenance,  unless  at 
the  time  of  making  them,  they  possess 
and  rely  upon  competent  and  reliable 
evidence. 

Part  II  of  the  proposed  order  prohibits 
the  company  from  misrepresenting  in 
any  manner,  directly  or  by  implication, 
the  existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test,  study  or  survey  relating  to  weight  • 
loss,  weight  loss  maintenance  or 
comparisons  with  the  efficacy  of  other 
weight  loss  methods. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order;  to  provide  a  copy  of  the 
consent  agreement  to  all  employees  or 
representatives  involved  in  the 
preparation  and  placement  of  the 
company's  advertisements,  as  well  as  to 
all  company  executives  and  marketing 
and  sales  managers;  to  notify  the 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliance 
with  the  order;  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Dark, 
Secretary. 
(FR  Doc.  96-4693  Filed  2-28-96;  8  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  , 

HMNh  Cart  Hnancing  Adminislration 
[ORO-oes-N]  I 

New  Mtd  Panding  Demonstration 
Projact  Propoaala  Submlttad  Pursuant 
to  Sactlon  1115(a)  of  ttia  Social 
Sacurity  Act  January  1996 

AGBICY:  Health  Care  Financing 
Administration  (HCFA). 
action:  Notice. 


t:  This  notice  identifies 
proposals  submitted  during  the  month 
of  January  1996  under  the  authority  of 
section  1115  of  the  Social  Security  Act 
and  those  that  were  approved, 
disapproved,  pending,  or  withdrawn 
during  this  time  period.  (This  notice  can 
be  accessed  on  the  Internet  at  HTTP:// 
WWW.SSA.GOV/HCFA/ 
HCFAHP2.HTML.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07. 
7500  Security  Boulevard.  Baltimore,  MD 
21244-1850.  (410)  786-3996. 

SUPPLBKNTARY  INFORMATION: 

LBackgronnd 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  bro^d 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

As  part  of  our  established  procedures, 
we  normally  publish  a  monthly  notice 
in  the  Federal  Register  with  a  listing  of 
all  new  submissions,  pending  proposals, 
approvals,  disapprovals,  and  withdrawn 
proposals.  Propels  submitted  in 
response  to  a  grant  solicitation  or  other 
competitive  process  are  reported  as 
received  during  the  month  that  such 
grant  or  bid  is  awarded,  so  as  to  prevent 
interference  with  the  awards  process.  In 
the  month  of  December  we  received  no 
new  proposals  and  no  changes  to 
pending  proposals. 

n.  New,  Pending,  Approved,  and 
Withdrawn  Pn^osals  for  the  Month  of 
January  1996 

During  the  month  of  January  1996  we 
received  no  new  Comprehensive  Health 
Reform  Programs  or  Other  Section  1115 
Demonstration  Proposals.  We  did  not 
approve  or  disapprove  any  proposals 
during  January  1996  nor  were  any 
propcsals  withdrawn  during  that 


month.  Pending  proposals  for  the  month 
of  November,  1995  published  in  the 
Federal  Register  on  January  23, 1996,  61 
FR  1769,  remain  imchanged  for  the 
month  of  January. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal  in  the  notice  published  on 
January  23, 1996.  If  further  help  or 
information  is  needed,  inquiries  should 
be  directed  to  HCFA  at  the  address 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments.) 

Dated:  February  21. 1996. 
Bruce  C.  Vladeck. 

Administrator,  Health  Care  Financing 
A  dministration . 
[FR  Doc.  96-4573  Filed  2-28-96;  8:45  am] 

BiLUNG  CODE  4120-01-P 


National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting  of  the 
National  Advisory  Dental  Research 
Council 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Advisory 
Dental  Research  Council. 

Date:  March  5, 1996. 

Time:  1:00  p.m.  to  Adjournment. 

Place:  National  Institutes  of  Health,  45 
Center  Drive,  Natcher  4AS-10,  Bethesda, 
Maryland  20892.  (teleconference). 

Contact  Person:  Dr.  Dushanka  V. 
Kleinman,  Executive  Secretary,  National 
Advisory  Dental  Research  Council,  Building 
31,  Room  2C39,  Bethesda,  MD  20892,  (301) 
496-9469. 

Purpose/ Agenda:  For  the  review, 
discussion  and  evaluation  of  individual  grant 
application. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  jsersonal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 


need  to  meet  timing  limitations  imposed 
by  the  review  and  fimding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute;  National  Institutes  of  Health,  HHS) 

Dated:  February  26, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-4728  Filed  2-27-96;  10:29  am) 

nUJNQ  COOE  414e-01-M 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  2, 1996. 

Time:  8:00  a.m. 

Place:  American  Inn  of  Bethesda,  Bethesda, 
Maryland. 

Contact  Person:  Dr.  Nicholas  Mazarella, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5128,  Bethesda, 
Maryland  20892,  (301)  435-1018. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  7, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5112, 
Telephone  Conference. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5112,  Bethesda. 
Maryland  20892,  (301)  435-1169. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  14, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5146, 
Telephone  Conference. 

Contact  Person:  Dr.  Ramesh  Nayak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5146,  Bethesda, 
Maryland  20892,  (301)  435-1026. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  lu^ent 
need  to  meet  timing  limitations  imposed 
by  the  grant  review  and  funding  cycle. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
appUcations  and/or  proposals,  the 


disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  February  26, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  96-4727  Filed  2-27-96;  10:29  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Doclcet  No.  FR-3769-N-04] 

Announcement  of  Funding  Awards; 
Traditional  Indian  Housing 
Development  Program;  Fiscal  Year 
1995 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1995  for  the  Traditional 
Indian  Housing  Development  Program. 
The  purpose  of  this  Notice  is  to  publish 
the  names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
made  available  by  HUD  to  provide 
assistance  to  the  Indian  Housing 
Development  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott,  Director,  Housing  and 
Community  Development  Division, 
Office  of  Native  American  Programs, 
Department  of  Housing  and  Urban 
Development,  Room  B-133.  451 
Seventh  Street.  SW.  Washington,  DC 
20410-7000;  telephone  (202) 755-0068 
(this  is  not  a  toll-free  number).  Hearing- 
or  speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

The  Indian  Housing  Development 
program  is  authorized  by  sections  5  and 
6,  U.  S.  Housing  Act  of  1937  (42  U.  S. 
C.  1437c,  1437d),  as  amended;  U.  S. 
Department  of  Housing  and  Urban 


Development  and  Independent  Agencies 
Appropriations  Art  for  Fiscal  Year  1995; 
Section  23  U.  S.  Housing  Act  of  1937. 
as  added  by  section  554,  Cranston- 
Gonzalez  National  Affordable  Housing 
Act;  section  7(d),  Department  of 
Housing  and  Urban  Development  Act 
(42  U.  S.  C.  3535(d). 

This  Notice  announces  FY  1995 
funding  of  $225,596,316  to  be  used  to 
assist  in  job  training,  employment, 
contracting  and  other  economic 
opportunities  to  section  3  residents  and 
section  3  business  concerns.  The  FY 
1995  awards  announced  in  this  Notice 
were  selected  for  funding  consistent 
with  the  provisions  in  the  Notice  of 
Funding  Availability  published  in  the 
Federal  Register  on  January  20,  1995  ' 
(60  FR  4330). 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Ctevelopment 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15,  1989),  the 
Eiepartment  is  hereby  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  shown  in  Appendix  A. 

Dated:  February  26.  1996 
Kevin  Emanuel  Mardunan. 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Appendix  A 


Fiscal  Year  1995— Public  and  Indian  Housing  Recipients  of  Final  Funding  Decisions 


Funding  recipient  (name  and  address) 


Absentee  Shawnee  Trit)e,  P.O.  Box  425,  Shawnee  OK,  74801   

Akwesasne  Indian  Housing  Authority,  Route  37  P.O.  Box  540,  Hogansburg,  NY,  13655- 

Aleutian  HA,  401  East  Fireweed  Lane,  #101,  Anchorage,  AK,  99501- 

All  Mission  Indian  Housing  Authority,  1523  E.  Valley  Pkwy.,  Escondido  CA,  92027- 

AVCP  HA,  Post  Otfice  Sox  767.  Bethel,  AK,  99559-  

Bad  River  Housing  Authority,  P.O.  Box  57,  Odanah,  Wl,  54861- 

Bay  Mills  Housing  Authority,  Route  1.  Box  3345,  Brimley,  Ml,  49715- 

Bering  Straits  Reg  HA,  Post  Otfice  Box  995,  Nome,  AK,  99762 

Blacldeet,  P.O.  Box  790,  Browning,  MT,  59417  

Bristol  Bay  HA,  Post  Office  Box  50,  Dillingham,  AK,  99576- 

Cascade  Inter-Tribal,  2286  Community  Plaza,  Sedro  Woolley,  WA,  98284- 

Choctaw  Housing  Authority,  P.O.  Box  6088  Choctaw  Branch,  Philadelphia,  MS,  39350- 

Choctaw  Nation.  P.O.  Box  G,  Hugo,  OK,  74743 

Coeur  d'Alene,  P.O.  Box  267  1005  8th  Street,  Plummer,  ID,  83851-  

Comanche  Tribe  IHA,  P.O.  Box  1671,  Lawton,  OK,  73502- 

Cook  Inlet  HA,  670  West  Fireweed  Lane,  Anchorage.  AK,  99503- 

Delaware  Tribe  IHA,  P.  O.  Box  334,  Chelsea.  OK,  74016 

Duck  Valley  Housing  Authority,  P.O.  Box  129,  Owyhee,  NV,  89832- 

Fond  du  Lac  Resen/ation  Housing  Authority,  932  Trettel  Lane,  Ckx^uet,  MN,  55720-  

Forrest  County  Potowatomi  Housing  Authority,  P.O.  Box  346,  Crandon,  Wl,  54520- 

Hoopa  Valley  Indian  Housing  Authority,  P.O.  Box  1285,  Hoopa,  CA,  95546- 

Kodiak  Island  HA,  2815  Woody  Way,  Kodiak,  AK,  99615- 

Lower  Elwha,  127  E.  First— Suite  3E,  Port  Angeles,  WA,  98362- 

Makah,  P.O.  Box  88,  Neah  Bay,  WA,  98357-0088 

Mesa  Grande  IHA,  4040  30th  St,  Suite  204,  San  Diego,  CA,  92104 

Mescalero  Apache  Housing  Authority,  P.O.  Box  176,  Mescalero,  NM,  88340- 

Mille  Lacs  Reseroation  Housing  Authority,  HCR  67,  Box  194,  Onamia,  MN,  56359-  

Modoc-Lassen  Indian  Housing  Authority,  Drawer  2028,  Susanville,  CA,  96130- 

Navajo  Housing  Authority,  P.O.  Box  387,  Window  Rock,  AZ,  86515- 

Northem  Arapaho,  P.O.  Box  396,  Ft.  Wahsake,  WY  82514 

Northern  Cheyenne.  P.O.  Box  327.  Lame  Deer,  MT,  59043 

Northem  Pueblos  Housing  Authority,  P.O.  Box  3502,  Pojoaque,  NM,  87501- 


Amount 
approved 


$11,690,265 
4,254,494 
2,138,384 
4,903,078 
217.632 
881,826 
2,958.875 
3,561,797 
74.920 
6,562490 
2,159.900 
2,801,840 
11.540,960 
3,659.671 
5,578.204 
4.262,208 
3.053.660 
1,642,871 
3,352,500 
1.359.702 
4,846,769 
2.300.000 
2.472.330 
2,252.060 
2,346,114 
3,410,626 
4,484.500 
2,180,019 
32,238,095 
4,093,612 
2,208.015 
4,573,150 


Numt)€r  ol  pro- 
jected units 


150 
40 
12 
42 
40 
10 
40 
40 
1 
40 
20 
40 

150 
34 
80 
40 
40 
15 
30 
20 
32 
14 
20 
20 
16 
32 
40 
20 

278 
40 
20 
40 
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Fiscal  Year  1995— Public  and  Indian  Housing  Recipients  of  Final  Funding  Decisions— Continued 


Funding  recipient  (name  and  address) 


Northwest  Inupiat  HA,  P.O.  Box  331.  Kotzebue.  AK,  99752- 

Ogiaia  Sioux.  P.O.  Box  C.  Pine  Ridge,  SD,  57770  

Oneida  Housing  Auttwrity.  P.O.  Box  68,  Oneida,  Wl,  54155- 

Poarch  Creek  Indian  Housing  Authority,  HCR  69A,  Box  85B,  Atmore,  AL,  36502- 

Port  Gamble  SWaJlam,  P.O.  Box  155,  Kingston,  WA,  98346-0155 

Qualla  Housing  Auttwrity,  P.O.  Box  1749,  Acquoni  Road,  Cherokee,  NC,  28719-1749 

Red  Lake  Reservation  Housing  Authority,  P.O.  Box  219  Highway  1  East,  Red  Lake,  MN,  56671 

Reno-Sparks  Indian  Housing  Authority,  15-A  Resen/ation  Rd.,  Reno,  NV.  89502-  , 

Rosebud,  P.O.  Box  69,  Rosebud,  SD,  57570 

Sali8h^<ootenai,  P.O.  Box  38rPabto,  MT,  59855 .'. 

SauR  Ste.  Marie  Tribal  Housing  Authority,  2218  Shunk  Road,  Sautt  Ste.  Marie,  Ml,  49783- 

Seminole  Natkxi,  P.O.  Box  1493,  Wewoka,  OK,  74884 

Silelz  Indian,  P.O.  Box  549,  Siletz,  OR,  97380-  

So  Puget  Sd  Inter-Tribal,  S.E.  11  Squaxin  Drive,  Shelton,  WA,  98584-  

Standing  Rock,  P.O.  Box  484.  Fort  Yates,  ND  58538 

Tagiugmiuulu  Nurramiuiki  HA,  Post  Offk»  Box  409,  Barrow,  AK,  99723 

THngit-Haida  Reg.  HA,  P.O.  Box  32237,  Juneau,  AK,  99803-2237 

Tulalip,  3107  Reuben  Shelton  Dr.,  Marysville,  WA,  98271- 

Turtle  Mountain,  P.O.  Box  620,  Beteourt,  ND,  58316 

Umatilla  Resewatkxi,  P.O.  Box  1658,  Pendleton,  OR,  97801-0510  

Utah  Paiute  HA,  664  North,  100  East,  Cedar  City,  UT,  84720 

White  Mountain  Apache  Housing  Authority,  P.O.  Box  1270,  Whiteriver,  AZ,  85941-  

Wchita  IHA,  P.O.  Box  729,  Anandarico,  OK,  73005 

Ysleta  del  Sur  Puebto  Housing  Authority,  P.O.  Box  17579  Ysleta  Station,  El  Paso,  TX,  79917  .. 

Totals  


Amount 

Number  of  pro- 

approved 

jected  units 

5.743,069 

37 

3,951,111 

40 

3,272,202 

40 

1,669,083 

30 

1,716,644 

16 

2,369.083 

40 

4.563,808 

40 

3,509,778 

32 

2,097.330- 

20 

4,160.270 

40 

364.739 

3 

533,955 

8 

2,100,826 

20 

1.988,587 

20 

4,351,633 

40 

6.745,186 

40 

7,019,274 

40 

2,487.951 

20 

75.169 

1 

4,377,850 

40 

1,886,060 

20 

8,450.785 

80 

5.884.160 

80 

2,217,196 

25 

225.596.316 

2,228 

(FR  Doc  96-^694  Filed  2-2»-96: 8:45  am) 
BHJJNQ  COOC  421ft-33-P  | 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activitieis  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq):  | 

PRT-799227 

Applicant:  Riverbanks  Zoological  Park, 
Columbia,  SC 

The  applicant  requests  an  amendment 
to  US  799227,  to  include  the  import  of 
preserved  kidneys  from  captive-held 
and  captive-bom  specimens  of  black- 
footed  cat'  (Felis  nigripes]  that  have  died 
in  captivity  in  European  and  African 
zoos  for  the  purpose  of  scientific 
research  to  enhance  the  survival  of  the 
species.  i 

PRT-809007 
Applicant:  Mark  Schriver,  Orwigsburg,  PA. 

The  applicant  requests  a  permit  to 
export  3  male  and  2  female  peregrine 
falcons  (FaJco  peregrinus)  to  Rashid  Bin 
Khalifa  Al  Maktoum  for  the  purposes  of 


enhancement  of  the  survival  of  the 
species  through  captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  ef  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-805014 

Applicant:  Hofstra  University,  c/o  Victoria 
Spain,  Hempstead.  NY. 

Type  of  Permit:  bnport  for  public 
Display. 

Name  and  Number  of  Animals:  Polar 
Bear  [Ursus  maritimus),  2. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  to  import  for  the  purposes  of 
public  display  in  association  with  a 
university  education  program  a  skin  and 
a  pair  of  pants  from  two  polar  bears 
which  were  legally  harvested  by  Native 
hunters  in  Canada. 

Source  of  Marine  Mammals  for 
Research/Public  Display.  Canada. 


Period  of  Activity.  Up  to  five  years 
from  issuance  of  a  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  420(c),  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject.to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  hiformation  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  February  23, 1996. 

Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  96-4594  Filed  2-28-96;  8:45  am] 

BILUNG  CODE  4310-65-P 


Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine  - 
Mammals 

On  November  30, 1995,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
60,  No.  230,.Page  61571,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Denver 
Zoological  Gardens  for  a  permit  (PRT- 
807412)  to  import  milk  and  blood 
samples  collected  from  polar  bears 
[Ursus  maritimus)  and  freezer-banked  as 
surplus  to  the  needs  of  Canadian 
researchers. 

Notice  is  hereby  given  that  on 
February  8, 1996,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Rm  420(c),  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax (703)  358-2281. 

Dated:  February  23.  1996. 
Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

|FR  Doc.  96-4595  Filed  2-28-96;  8:45  am] 

BILLING  CODE  431(>-6S-P 


Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collections  To 
Be  Submitted  to  the  Office  of 
Management  and  Budget  for  Review 
Under  the  Paperwork  Reduction  Act 

The  proposals  for  the  two  collectibns 
of  information  described  below  will  he 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
.•\ct  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collections  of  information  and 
related  forms  may  be  obtained  hv 


contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  within  60  days 
directly  to  the  Bureau  clearance  officer, 
U.S.  Geological  Survey,  208  National 
Center,  12201  Sunrise  Valley  Drive., 
Reston,  Virginia,  22092,  telephone  (703) 
648-7313. 

Collection  No.  1 

Title:  Earthquake  Report. 

0MB  approval  number:  1028-0048. 

Abstract:  Respondents  supply 
information  on  the  effects  of  the  shaking 
from  an  earthquake— on  themselves 
personally,  buildings  and  their  effects, 
other  man-made  structures,  and  ground 
effects  such  as  faulting  or  landslides. 
This  information  will  be  used  in  the 
study  of  the  hazards  from  earthquakes 
and  used  to  compile  and  publish  the 
annual  USGS  publication  "United 
States  Earthquakes". 

Bureau  form  number:  9-3013. 

Frequency:  After  each  earthquake. 

Description  of  respondents:  State  and 
local  employees;  and.  the  general 
public. 

Estimated  completion  time:  0.1  hours. 

Annual  responses:  1,500. 

Annual  burden  hours:  150  hours. 

Collection  No.  2 

T;7/e:  Tsunami  Questionnaire. 

0MB  approval  number:  1028-0049. 

Abstract:  Respondents  supply 
information  on  the  effects  of  earthquake- 
related  tsunamis  on  themselves 
personally,  buildings  and  their  effects, 
other  man-made  structures,  and  coastal 
areas.  This  information  will  be  used  in 
the  study  of  the  hazards  from 
earthquakes  and  tsunamis. 

Bureau  form  number:  9-3014. 

Frequency:  After  each  tsunami. 

Description  of  respondents:  State  and 
local  emplovees;  and  the  general  public. 

Estimated  completion  time:  0  1  hours. 

Annual  responses:  200. 

Annual  burden  hours:  20  hours. 

Bureau  clearance  officer:  lohn 
Cordyack,  703-648-7313. 

Dati'd:  Frbruary  l.i.  1996. 
David  P.  Rius. 

Acting  .^.vsoi  iatf  CIupI.  Geologist  far  Program 
Oppmtions. 

|FR  Doc.  96-46.47  Fil.-d  2-28-96;  H:45  dmi 
BILLING  CODE  43ia-31-M 


Federal  Geographic  Data  Committee 
(FGDC);  Public  Meeting  of  the  FGDC 
Facilities  Working  Group 

AGENCY:  U.S.  Geological  Survey. 
Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  is  to  invite  public 
participation  in  a  meeting  of  the  FGDC 
Facilities  Working  Group.  The  major 
topic  for  this  meeting  is  the 
development  of  a  Facility/Installation  ID 
standard. 

TIME  AND  PU^CE:  11  March  1996,  from 
1:00  p.m.  until  4:00  p.m.  The  meeting 
will  be  held  at  Headquarters  U.S.  Army 
Corps  of  Engineers,  in  Room  7233  of  the 
Pulaski  Building,  20  Massachusetts 
Avenue  NW.,  Washington,  DC.  The 
Pulaski  building  is  located  just  a  few 
blocks  west  of  Union  Station 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Fox,  FGDC  Secretariat.  US 
Geological  Sur\-ey.  590  National  Center. 
12201  Sunrise  Valley  Drive.  Reston. 
Virginia  22092:  telephone  (703)  648- 
.5514;  facimile  (703)  648-5755;  Internet 
"gdc@usgs.gov". 

SUPPLEMENTARY  INFORMATION:  The  FGDC 
is  a  committee  of  Federal  Agencies 
engaged  in  geospatial  activities.  The 
FGDC  Facilities  Working  Group 
specifically  focuses  on  geospatial  data 
issues  related  to  facilities  and  facility 
management.  A  facility  is  an  entity  with 
location,  deliberately  established  as  a 
site  for  designated  ac:tivilies.  .-\  facility 
database  might  describe  a  factory,  a 
military  base,  a  college,  a  hospital,  a 
power  plant,  a  fisher\ .  a  national  park, 
an  office  building,  a  space  command 
center,  or  a  prison.  The  database  for  a 
complex  facility  ma\  desi  ribe  multiple 
functions  or  missions,  multiple 
buildings,  or  even  a  county,  town,  or 
city.  The  objectives  of  the  Working 
Group  are  to:  promote  standards  of 
accuracy  and  currentness  in  facilities 
data  that  are  financed  in  whole  or  in 
part  by  Federal  funds:  e.xchaiige 
information  on  technological 
improvements  for  collecting  facilities 
data;  encourage  the  Federal  and  non- 
Federal  communities  to  identify  and 
adopt  standards  and  specifications  for 
facilities  data;  and  promote  the  sharing 
of  fat  ilities  data  among  Federal  and 
non-Federal  organizations. 

Datf'd  F«'l)riiary  21.  1996. 
Richard  F.  Witmcr. 

. \itirig iJurt.  .\aticnal .MapprngDix /sion 
IFR  Dot-.  96-4646  Filed  2-2H-%:  K45  xm\ 
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Bureau  of  Land  Management 
(AZ-04a-7122-00-6614;  AZA  28788] 

Extension  of  the  Pul>lic  Comment 
Period  fbr  ttw  Draft  Environmental 
Impact  Statement  (DEIS)  for  ttie 
Morenci  Land  Exchange,  Greenlee 
County,  Arizona 

AQCNCY;  Bureau  of  Land  Management, 

Interior. 

ACTION:  Extension  of  the  public 

comment  period  for  the  Draft 

Environmental  Impact  Statement  for  the 

Morenci  Land  Exchange. 

SUMMARY:  Due  to  the  recent  shutdown  of 
the  Federal  Government,  the  Bureau  of 
Land  Management  has  elected  to  extend 
the  public  comment  period  on  the  DEIS 
for  the  Morenci  Land  Exchange. 
Ck>mments  will  be  accepted  until  March 
12. 1996. 

ADDRESS:  Send  written  comments  to  the 
Bureau  of  Land  Management,  Safford 
District  Office.  Attention:  Scott  Evans. 
Project  Manager.  711 14th  Avenue, 
Saffbrd.  Arizona  85546. 
FOR  FURTHER  MFORMATKM  COKTACT: 
Scott  Evans,  Project  Manager.  Mike 
McQueen.  NEPA  Compliance  Officer,  at 
BLM,  Safi^ord  District  Office,  Telephone 
(520)  428-^040. 

Dated:  February  21, 1996. 
Frank  L.  Rowlay, 
Acting  District  Manager. 
(FR  Doc  96-4646  Filed  2-2S-96;  8:45  am] 

MLUNO  COOK  43ie-at-H 

(CO-0S0-143(M)1;  COC-67187  et  aq 

Notice  of  Ftoalty  Action;  Recreation 
and  Public  Purposes  (RAPP)  Act 
Classitications;  Colorado 

AQENCY:  Bureau  of  Land  Management 
ACTXM:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Eastern  Colorado  have  been  examined 
and  foimd  suitable  for  classification  for 
lease  or  conveyance  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
889  et  seq.) 

OOCS7167— Boulder  County  proposes 
to  use  these  lands  for  educational, 
scientific  and  cultural  preservation 
purposes  in  the  Indian  Mountain  ^rea: 
Sbcth  Principal  Meridian,  T.3N., 
R.70W.,  Sec.  8  NEV4SEV4.  Containing  40 
acres  in  Boulder  County. 

COC57166 — ^Boulder  County  proposes 
to  use  these  lands  for  recreational 
purposes  by  adding  to  the  Hall  Ranch 
Open  Space: 

SizHi  Principal  Meridian 
T.3N.,  R.71W.. 


UMI 


Sec.  11.  SEV4SWV4,  SEV4SEV4; 
Secia.  Lotsl,2,  3; 
Sec.  14,  Lots  1,2.6  through  9; 
Sec.  22,  SEV4SWV4,  S'/iSE'A, 
Sec.  23,  LoU  1,  2. 

Containing  640.78  acres  in  Boulder 
County. 

COC54367— Colorado  Division  of 
Wildlife  proposes  to  use  these  laiids  for 
recreational  and  wildlife  management 
purposes  by  adding  to  the  Watson  Lake 
Unit: 

Sixth  Principal  Meridian. 

T.8N..  R.69W.. 
Sec.  19.  Lot  4. 
Containing  44.78  acres  in  Larimer  County. 

COC54054— Colorado  Division  of 
Parks  and  Outdoor  Recreation  proposes 
to  use  these  lands  for  inclusion  in  the 
North  Sterling  State  Park: 

Sixth  Principal  Meridian. 

T.9N.,  R.53W., 
Sec.  3,  Lots  1  through  4,  Sec.  3,  SWV4NEV4. 

SEV4NWV4.  Ey2SEV4; 
Sec.  4,  E^/iSEV*. 
Sec.  9.  W'/iNWV4,  SE'ANW*/!,  NE'ASW'/i, 

NWV4SEV4; 
Sec.  10,  S'/zSW'/.. 
Containing  681.18  acres  in  Logan  County. 

COC38658— Colorado  Division  of 
Wildlife  proposes  to  use  these  lands  for 
inclusion  in  the  Tamarack  State  Wildlife 
area  for  recreation  and  wildlife 
management  purposes: 

Sixth  Principal  Meridian, 

T.IO  N.,  R.48W., 

Sec.  22,  N'/2SEV4,  NEV4SWV4. 
Containing  120  acres  in  Logan  County. 

COC54366— Colorado  Division  of 
Wildlife  proposes  to  use  these  lands  for 
inclusion  in  the  Cherokee  Park  Wildlife 
area  for  recreational  and  wildlife 
management  purposes: 

Sixth  Principal  Meridian 

T.ION.,  R.71W., 

Sec.  30,  NE'/iNW'A, 
T.11N.,R.71W.; 

Sec.  30,  Lots  1,  2,  3; 

Sec.  30,  NEV4NWV4. 

Containing  201.55  acres  in  Larimer  County. 

COC57771— Fremont  School  District 
RE-3  proposes  to  use  these  lands  for 
establishing  a  baseball/recreational 
athletic  field: 

New  Mexico  Principal  Meridian 

T.48N..R.12E.. 

Sec.  30,  Lot  13  (within); 

Sec.  31,  Lot  6  (within). 

Containing  15  acres  in  Fremont  County. 
Classification  of  this  parcel  is  for  "lease 
only". 

COC53355— Clear  Creek  Land 
Conservancy  proposes  to  use  these 
lands  for  recreational  purposes: 


Sixth  Principal  Meridian 

T.3S..  R.72W., 
Sec.*26,  NEV4SWV4NWV4, 

E'/jNW'ASW'ANW'A, 

NEV4SWV4SWV4NWV4; 
Sec.  26,  N»/iSEV4SWV4NWV4, 

SE'ASE'/iSW'ANW'/.,  S'/zNW'ASW'/.; 
Sec.  26,  W'/4NWV4NWV4SWV4, 

S'/iSWV4NEV4SWV4,  SEV4SWV4, 

SWV4SEV4; 
Sec.  27,  N>/iSWV4NEV4, 

N'/iNW'ASE'ANE'A,  S'AS'/zSEV4NEV4, 

N'/sSE'Ai  S'ASE'A. 
Containing  330  acres  in  Gilpin  County. 

COC5fi926— City  of  Central  proposes 
to  use  these  lands  for  municipal 
purposes: 

Sixth  Principal  Meridian 

T.3S.  R.73W. 
Sec.  11,  NW'ANE'A,  NE'ANW'/., 

N'/!SEV4NWy4. 
Containing  16  acres  in  GHpin  County. 

COC5783  9— Jefferson  County 
proposes  to  use  these  lands  for 
recreational  purposes: 

Sixth  Principal  Meridian 

T.4S..  R.72W.. 

Sec.  1,  Lots  1, 4  (within). 

Containing  approximately  40  acres  in 
Jefferson  County. 

COC581 44— Jefferson  County 
proposes  to  use  these  lands  for 
incorporation  into  Pine  Valley  Ranch 
Park: 

Sixth  Principal  Kferidian 

T.7S.,  R.71W., 
Sec.  29,  S'/iSWV4. 
Containing  80  acres  in  Jefferson  County. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  for 
recreational  use  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  pubUc  interest. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  fiom  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act. 

DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
before  April  8, 1996.  Reference  the 
applicable  serial  number  in  all 
correspondence.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  fitim  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

ADDRESSES:  District  Manager,  Canon 
City  District  Office,  or  Area  Manager, 
Royal  Gorge  Resource  Area.  3170  East 
Main,  Canon  City,  Colorado  81212. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lindell  Greer,  Realty  Specialist  at  (719) 
269-8532. 

SUPPLEMENTARY  INFORMATION: 
Classification  comments — interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  the 
purposes  stated.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  comments — interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  tathe  suitability  of  the 
land  for  the  proposals. 
Donnie  R.  Sparks, 
District  Manager. 

(FR  Doc.  96^675^Filed  2-28-96;  8.45  am] 
BILUNG  CODE  4310-JB-M 


[AZ-040-06-1 230-00] 

Fourmile  Canyon  Campground  Use 
Fee  and  Supplementary  Rules 

AGENCY:  Bureau  of  Land  Management, 
Safford  District,  Arizona. 
ACTION:  Establishment  of  use  fees  and 
supplementary  rules  at  Fourmile 
Canyon  Campground. 

SUMMARY:  Use  fees  at  Fourmile  Canyon 
Campground  are  established  at  $4.00 
per  campsite.  Supplementary  rules  for 
use  of  the  campground  are  also 
established. 

EFFECTIVE  DATE:  April  8,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Knox,  Outdoor  Recreation 
Planner,  Gila  Resource  Area,  Bureau  of 
Land  Management,  711  14th  Avenue, 
Safford,  Arizona  8.5546,  (520)  428-^040. 
SUPPLEMENTARY  INFORMATION:  Fourmile 
Canyon  Campground  is  a  ten-unit 
campground  located  about  50  miles 
west  of  Safford  in  southeastern  Arizona. 
Under  the  authority  of  36  CFR  71.9,  a 
use  fee  of  $4.00  per  campsite  will  be 
charged  for  both  overnight  camping  and 
day  use  activities  (like  picnicking)  at 
Fourmile  Canyon  Campground. 
Checkout  time  for  overnight  users  is 
2:00  p.m.  Fees  must  be  paid  at  the  self- 
service  pay  station  located  in  the 
campground.  People  who  hold  Golden 
Age  or  Golden  Access  Passports  are 
entitled  to  a  50  percent  reduction  of  the 
fee. 


In  addition  to  the  use  fee,  the 
following  supplementary  rules  are  also 
established  for  use  of  the  campground: 

1.  Fees  must  be  paid  within  V2  hour 
of  arrival  to  the  campground. 

2.  Camping  is  permitted  at  developed 
(numbered)  sites  only,  except  as  noted 
below  for  the  "overflow  area"  of  the 
campground. 

3.  A  maximum  of  two  vehicles  are 
permitted  to  park  at  each  developed 
campsite. 

4.  Vehicles  and  camping  gear  may  not 
be  left  unattended  in  the  campground 
for  longer  than  24  hours. 

5.  Quiet  hours  are  established  from 
10:00  p.m.  to  6:00  a.m.  No  loud  music, 
operation  of  generators,  or  other 
disturbing  activities  are  permitted  in  the 
campground  during  these  hours. 

6.  Campfires  are  permitted  in 
developed  fire  grills  only,  except  as 
noted  below  for  the  "overflow  area"  of 
the  campground. 

7.  No  firewood  may  be  cut  or  broken 
from  standing  live  or  dead  vegetation. 

8.  Maximum  length  of  stay  in  the 
campground  is  14  consecutive  days. 

9.  Pets  must  be  kept  on  a  leash  in  the 
campground. 

10.  Firearms,  bows  and  arrows,  other 
weapons,  or  air  rifles  and  pistols  may 
not  be  discharged  in  the  campground. 

11.  Game  may  not  be  cleaned  in  the 
campground.  These  rules  are 
established  under  the  authority 
contained  in  43  CFR  8365.1-6. 

The  $4.00  per  campsite  use  fee  is  also 
required  for  the  "overflow  area"  of  the 
campground,  if  all  of  the  developed 
sites  are  occupied,  camping  is  permitted 
in  the  "overflow  area."  A  maximum  of 
two  camps,  and  two  vehicles  per  camp 
are  permitted  in  the  "overflow  area."  A 
campsite  is  also  permitted  at  each  camp 
in  the  "overflow  area." 

Violations  of  these  rules  are 
punishable  by  a  fine  not  to  exceed 
$1,000,  and/or  imprisonment  not  to 
exceed  12  months  (43  CFR  8360.0-7). 

Dated:  February  21, 1996. 
Frank  Rowley, 

Acting  District  Manager. 

jFR  Don.  96-4650  Filed  2-2R-96;  8:45  ami 
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Bureau  of  Reclamation 

Proposed  Long-Term  Water  Service 
Contract  Renewal;  Frenchman- 
Cambridge  and  Bostwicit  Divisions; 
Pick-Sloan  IMissouri  Basin  Program; 
Nebraska  and  Kansas 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement. 


summary:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  A<n 
(NEPA)  of  1969,  as  amended,  the  Bureau 
of  Reclamation  (Reclamation)  will 
prepare  a  draft  environmental  impac.1 
statement  (EIS)  on  the  proposed  renewal 
of  long-term'  water  service  i.ontracts  for 
the  following  irrigation  districts  in  the 
Republican  River  basin  (Basin)  in 
Nebraska  and  Kansas:  Frenchman- 
Cambridge,  Frenchman  Valley, 
Bostwick  Irrigation  District  in  Nebraska, 
and  Kansas  Bostwick  No.2.  Existing 
water  service  contracts  begin  to  expire 
in  December  of  1996. 

The  purpose  of  this  action  is  to 
provide  for  the  continued  beneficial  use 
of  Federally  developed  water  within  the 
Basin.  Reclamation  is  proposing  to 
renew  long-term  water  service  contrads 
for  the  four  irrigation  distrids  in 
accordance  with  current  law  and  policy 
while  examining  all  reasonable 
alternatives  to  balance  contemporary 
surface  water  needs  within  the  Basin. 

Reclamation  has  s<;heduled  a  series  of 
public. information/.scoping  meetings  in 
connection  with  the  development  of  the 
draft  EIS.  These  meetings  have  been 
scheduled  to  inform  the  public  of  the 
status  of  contract  renewal,  to  allow  for 
public  comment  on  the  preliminary 
management  scenarios  being  evaluated 
in  the  draft  Resource  Management 
Assessment  (RMA)  process,  to  inform 
the  public  of  significant  issues 
identified  to  dale,  to  identify  additional 
significant  issues  that  should  be 
analyzed  in  the  draft  EIS.  and  to  identify 
issues  related  to  Indian  trust  assets.  A 
draft  EIS  is  expected  to  be  completed 
and  available  for  review  and  comment 
early  in  1997. 

DATES:  The  schedule  for  the  scoping 
meetings  is: 
Marph  18,  7:00  p.m..  Belleville,  KS, 

Armory  Building 
March  19,  2:00  p.m.,  Manhattan.  KS. 

Pottorf  Hall  in  Giro  Park 
March  20,  2:00  p.m.,  Lincoln,  NE, 

Quality  Inn  at  the  Airport 
March  21,  7:00  p.m..  Superior,  NE, 

Superior  High  School 
March  27.  7:00  p.m.,  McC:ook,  NE, 

Fairgrounds  Community  Building 
March  28,  7:00  p.m..  Alma.  NE,  -Mma 

Public  School 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  Manning,  Natural  Resource 
Specialist,  Bureau  of  Reclamation, 
Nebraska-Kansas  Area  Office,  Post 
Office  Box  1607,  Grand  Island.  Nebraskii 
68802-1607;  Telephone:  (308)  389- 
4557. 

SUPPLEMENTARY  INFORMATION: 
Reclamation  con.structed  Bonny, 
Lovewell.  and  Fnders  reservoirs  and 
Hugh  Butler,  Harry  Strunk,  and 
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Swanson  lakes  in  the  Basin  in  the 
1940's  and  1950's  pursuant  to  the  Pick- 
Sloan  Missouri  Basin  Program  of  the 
Flood  Control  Act  of  1944.  During  this 
same  period,  the  Corps  of  Engineers 
constructed  Harlan  County  Lake  and 
Milford  Reservoir  on  the  Republican 
River  pursuant  to  the  same  authority. 
Only  Milford  Reservoir  near  the 
confluence  of  the  Republican  and 
Kansas  rivers  has  no  storage  allocated  to 
irrigation. 

I^or  to  initiating  construction  on  the 
individual  projects,  Reclamation 
negotiated  and  entered  into  long-term 
water  service  contracts  with  the 
irrigation  districts.  The  initial  long-term 
water  service  contracts  were  issued  for 
40-year  terms,  became  effective  upon 
completion  of  the  respective  projects, 
and  began  to  expire  in  December  of 
1996. 

The  location  of  the  reservoirs  and 
irrigation  districts  within  a  common 
watershed  and  similar  expiration  dates 
for  the  water  service  contracts  provided 
Reclamation  an  opportunity  to  evaluate 
the  direct,  indirect,  and  cumulative 
effiects  of  long-term  water  service 
contract  renewal  from  a  watershed 
perspective.  Reclamation  initiated  its 
watershed  analysis  by  preparing  the 
RMA  to  identify  water-related  resources 
within  the  Basin,  document  their 
historic  and  existing  conditions, 
identify  resource  trends  and/or  predict 
future  conditions,  propose  goals  and 
objectives  for  resource  management,  and 
provide  a  framework  for  development  of 
the  range  of  alteinatives  necessary  for 
the  comprehensive  EIS.  Much  of  the 
information  gathered  for,  and 
incorporated  into,  the  RMA  will  be  used 
to  prepare  the  draft  EIS. 

Prior  to  beginning  the  RMA, 
Reclamation  held  seven  public 
information  meetings  in  Nebraska  and 
Kansas  in  March  of  1995  to  disseminate 
information  about  the  environmental 
compliance  and  contract  renewal 
processes  and  to  identify  existing 
sources  of  information,  data  gaps,  and 
issues.  Information  obtained  at  these 
meetings  helped  identify  concerns  about 
resource  management  in  the  Basin, 
Indian  trust  assets,  and  data  gaps  which 
must  be  addressed  during  the  NEPA 
compliance  process. 

An  extensive  range  of  management 
scenarios  will  be  formulated  for  the 
RMA  that  are  unconstrained  by  existing 
law  or  regulation.  The  initial  range  of 
management  scenarios  includes  over  40 
options  and  varies  from  no  change  from 
current  management  to  optimizing 
deliveries  of  water  for  irrigation  at  the 
expense  of  other  beneHcial  uses  to 
optimizing  reservoir  management  for 
fisheries  and  recreation  at  the  expense 


of  irrigation  to  restoring  the  natural 
hydrograph  to  the  degree  possible  under 
constraint  of  reduced  base  flows.  All  of 
the  preliminary  management  scenarios 
will  be  evaluated  in  the  RMA  process 
through  hydrologic  modeling  and  other 
techniques  to  identify  those  scenarios 
which  are  considered  feasible.  It  should 
be  recognized  that  some  of  the 
management  scenarios  ultimately 
identified  in  the  RMA  may  include 
actions  beyond  Reclamation's  authority 
to  implement.  The  RMA  process  will 
conclude  with  the  identiHcation  of 
resource  management  goals  and 
objectives  and  a  broad  range  of  feasible 
management  scenarios.  Further 
screening  and  evaluation  during  the 
environmental  compliance  process  will 
produce  an  ultimate  range  of  reasonable 
alternatives  that  will  be  considered  and 
evaluated  in  detail  in  the  EIS.  Both  the 
RMA  and  EIS  will  assess  potential 
impacts  to  Indian  trust  assets. 

A  special  edition  of  the  Republican 
River  Roundup,  a  public  information 
newsletter,  is  available  from  Ms.  Judy 
O'Sullivan  at  the  above  address.  The 
special  edition  of  the  newsletter 
includes  an  abstract  of  the  draft  RMA, 
information  concerning  management 
scenarios  under  consideration,  and 
sample  graphs  and  tables  found  in  the 
RMA.  The  draft  RMA  is  expected  to  be 
completed  and  available  for  review  and 
comment  at  the  scoping  meetings  or 
from  Ms.  O'Sullivan  in  late  March.  A 
draft  EIS  is  expected  to  be  completed 
and  available  for  review  and  comment 
early  in  1997. 

Anyone  interested  in  additional 
information  concerning  the 
environmental  compliance  or  water 
service  contract  renewal  processes, 
having  suggestions  regarding  significant 
environmental  issues,  or  having  input 
about  concerns  or  issues  related  to 
Indian  trust  assets  should  contact  Ms. 
Manring  at  the  above  address. 

Dated:  February  23, 1996. 
Neil  Slessman, 
Hegional  Director. 
|FR  Doc.  96-^670  Filed  2-28-96;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Corporation  for  Open 
Systems  International 

Notice  is  hereby  given  that,  on  June 
21,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 


et  seq.  ("the  Act").  Corporation  for  Open 
Systems  International  ("COS")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  reflecting 
changes  in  certain  existing  COS 
Executive  Interest  Groups  ("EIGS")  and 
the  termination  of  an  EIG.  The 
notifications  were  Hied  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  There  are 
changes  in  three  EIGS.  First,  the  changes 
in  the  organizations  participating  in 
SONET  Interoperability  Forum  ("The 
Forum"),  an  existing  COS  EIG,  are  as 
follows:  Motorola,  Inc.,  currently  a  COS 
member,  became  a  member  of  The 
Forum,  effective  March  31, 1995; 
SunSoft,  a  division  of  Sun 
Microsystems,  Mountain  View,  CA. 
became  an  Associate  of  The  forum, 
effective  May  17, 1995;  Retix,  an 
Associate  of  the  Forum,  transferred  its 
membership  to  its  subsidiary, 
Telegenics,  Santa  Monica,  CA,  effective 
April  19, 1995.  Second,  AT&T,  a  currenf 
COS  member,  became  a  member  of 
Digital  Video  Home  Terminal  DVHT 
EIG,  effective  April  16, 1995.  Third,  the 
X.5G0  Integration  Pilot  Project,  which 
was  a  COS  EIG,  was  completed  and 
terminated  effective  March  31, 1995. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  COS.  Membership  in  COS 
remains  open,  and  COS  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  14, 1986,  COS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  11,  1986  (51  FR  21260). 

The  last  notification  was  filed  with 
the  E>epartment  on  March  31, 1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  28, 1995  (60  FR  33431). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  96-^655  Filed  2-28-96;  8:45  am] 

BILUNG  CODE  441fr-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Joint  Industry 
Underwater  Welding  Research  and 
Development  Program 

Notice  is  hereby  given  that,  on  July 
11, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  Global 
Industries,  Ltd.  has  filed  written 


notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Exxon  Production  Research 
Company,  Houston,  TX  has  become  a 
party  to  the  group  research  project. 

No  other  cnanges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Global 
Industries,  Ltd.  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  January  25, 1993,  Global 
Industries,  Ltd.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  9,  1993  (58  FR  13091). 

The  last  notification  was  filed  with 
the  Department  on  October  26, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  28,  1993  (58  FR 
68663). 

Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-4656  Filed  2-28-96;  8:45  am) 

BILUNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Mid  Atlantic  Regional 
Consortium  for  Advanced  Vehicles 
(MA  RCA  V) 

Notice  is  hereby  given  that,  on  July 
24, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  "the  Act"),  the 
Participants  in  the  Mid  Atlantic 
Regional  Consortium  for  Advanced 
Vehicles  ("MARCAV")  have  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing: 
(1)  the  identities  of  the  parties  to 
MARCAV;  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  current 
parties  participating  in  MARCAV  are: 
Concurrent  Techi\ologies  Corporation, 
Johnstown,  PA;  Ergenics,  Inc., 
Ringwood,  NJ;  Keystone  Consortium, 
Allentown,  PA;  Sigma  Labs,  Inc., 


Tucson,  AZ;  Synkinetics.  Inc.,  Bedford. 
MA;  and  United  Defense  LP,  Santa 
Clara,  CA. 

The  nature  and  objectives  of  this 
venture  include  the  pursuit  of  research 
and  development  of  electronic  hybrid 
vehicles  to  address  military  missions, 
functions  and  requirements.  It  will  also 
provide  direct  commercial  applications 
for  an  increasingly  significant 
technology  area  with  great  market 
potential  both  in  the  United  States  and 
abroad.  This  effort  will  assist  defense- 
dependent  companies  to  diversify  their 
work  and  encourage  economic 
development  in  an  advanced  technology 
area.  It  will  improve  air  quality  through 
reduction  of  conventional  vehicle 
pollution  and  increase  the  options  of 
transportation  planners.  The  areas  of 
technology  research  and  development 
will  include:  (1)  composite  vehicle 
manufacturing;  (2)  advanced  drive  train 
components;  (3)  energy  management 
systems;  (4)  advanced  energy  storage;  (5) 
advanced  motor  controllers;  (6)  efficient 
battery  charging;  and  (7)  crash-test 
simulation  and  verification.  The 
purpose  of  the  MARCAV  venture  does 
not  include  the  production  of  a  product, 
process  or  service  as  referred  to  in  15 
U.S.C.  §  4301(a)(6)(D). 

Information  regarding  participation  in 
thifr  venture  may  be  obtained  from 
Marion  Walthall,  Concurrent 
Technologies  Corporation,  1450  Scalp 
Avenue,  Johnstown,  PA  15904. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-4653  Filed  2-28-96;  8:45  ami 

BRUNO  CODE  441*-ei-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  Project  94-07 

Notice  is  hereby  given  that,  on 
January  29. 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  94-07, 
titled  "E&P  Cooperative  Program:  Soils/ 
Sediments/Sludges",  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties    • 
are:  Amoco  Exploration  &  Production 


Technology  Group,  Tulsa,  OK;  Chevron 
Research  and  Te<;hnology  Co., 
Richmond,  CA;  Phillips  Petroleum 
Company,  Bartlesville,  OK;  and  Texaco 
Inc.,  Bellaire,  TX.  The  general  area  of 
planned  activity  is  to  develop,  apply 
and  transfer  technology  and  information 
which  will  assist  in  cost-effective 
management  of  soils,  sediments  and 
sludges  in  Exploration  and  Production 
Operations. 

Participation  in  this  venture  will 
remain  open  to  any  and  all  interested 
parties  until  the  date  upon  which  work 
on  the  program  has  been  completed  and* 
a  final  written  report  summarizing  each 
of  the  projects  has  been  provided  to  the 
participants.  This  is  anticipated  to  o<;cur 
approximately  twenty-four  (24)  months 
after  the  Project  commences.  The 
participants  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  its  memberships. 
Constance  K.  Robinson, 
Director  of  Opemtions.  Antitrust  Division 
IFR  Doc.  96-4654  Filed  2-28-96;  8:45  ami 
BILUNO  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Rapid  Ot>)ect  Application 
Development  Consortium 

Notice  is  hereby  given  that,  on  July 
14,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Rapid  Object 
Application  Development  Consortium 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  Consortium.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Andersen  Consulting  LLP.  Chicago,  _ 
IL;  Raytheon  Company,  Lexington.  MA; 
CoGenTex  Inc.,  Ithaca,  NY;  and 
Expersoft  Corporation.  San  Diego.  CA. 

The  purpose  of  the  Consortium  is  to 
design,  develop,  and  demonstrate 
architecture,  tools  and  applications  in 
the  area  of  distributed  object-oriented 
software  systems,  pursuant  to  a 
Cooperative  Agreement  with  the 
Advanced  Research  Project  Agency 


UMI 


I 


7806 


Federal  Register  /  Vol.  61,  No.  41  /  Thursday,  February  29,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  41  /  Thursday.  February  29,  1996  /  Notices 


7807 


Technology  Reinvestment  Project 
administered  by  Rome  Laboratory. 
Qmrtance  K.  Kohinwni, 
Director  of  Operations,  Antitrust  Divkion. 
[FR  Doc  g6-«659  Filed  2-28-96;  8:45  am) 

I  COM  4410-01-M 


NotiM  Pursuant  to  the  National 
CooparathM  Research  and  Production 
Act  of  199»-Seamiess  High  Off-Chip 
Connectivity  Consortium 

>Iotice  is  hereby  given  that,  on 
December  19, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"),  the 
Seamless  High  Off-Chip  Connectivity 
Consortium  ("SHOCCC")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  ventiire. 
The  notifications  were  filed  for  the 
pxirpose  of  invoidng  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  Cray  Research,  Inc., 
Eagan,  MN;  The  Dow  Chemical 
Company,  Ktidland,  MI;  and  Integrated 
Device  Technology,  San  Jose,  CA.  The 
general  areas  of  planned  activity  for 
SHOCCC  are  research  and  development 
with  the  intent  of  developing  and 
assessing  the  cost  and  performance  of 
materials  and  process  technologies  for 
the  parallel  manufacture  of  digital 
electronic  systems  having  multiple 
active  integrated  circuit  devices 
interconnected  by  high-performance 
passive  structures. 
Conataim  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-4652  Filed  2-28-96;  8:45  am] 

HLLMO  COOC  441»41-M  I 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Trtco  Steel  Company, 
LLC:  Construction  and  Operation  of 
a  Flat  Roiled  Steel  Minlmill 

Notice  is  hereby  given  that,  on  July 
18, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  parties  to  a 
cooperative  production  venture  relating 
to  the  construction  and  operation  of  a 
flat  rolled  steel  minimill  have  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 


(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  project. 
The  notifications  were  filed  for  Uie 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Pursuant  to 
Section  6(b]  of  the  Act,  the  identities  of 
the  parties  are:  LTV-Trico,  Inc., 
Cleveland,  OH  (controlled  by  the  LTV 
Corporation,  Cleveland,  OH);  SMI-Trico, 
Inc.,  Wilmington,  DE  (controlled  by 
Sumitomo  Metal  Industries,  Ltd.,  Tokyo, 
JAPAN);  and  British  Steel  Trico 
Holdings,  Inc.,  Wilmington,  DE 
(controlled  by  British  Steel  pic, 
London,  ENGLAND).  The  nature  and 
objectives  of  the  venture  are  to  design, 
finance,  construct  and  operate  in 
Decatur,  Alabama  a  flat  rolled  steel 
minimill  with  the  capacity  to  produce 
approximately  2.2  million  tons  aimually 
of  hot-rolled  steel  coils.  The  joint 
venture  products  will  be  sold  to  a 
separate  entity  owned  by  the  LTV 
Corporation  and  will  be  sold  by  that 
entity  to  steel  service  centers  and 
tubular  converters,  as  well  as  to  the 
automotive,  construction  and  general 
manufacturing  industries.  The  joint 
venture  will  utilize  state  of  the  art 
technology  to  produce  hot-rolled,  light 
gauge  products  that  will  com{>ete 
against  hot-rolled  steel  sheet  and  strip, 
tin  and  plate  products  and  certain  cold- 
rolled  sheet  products.  Major 
components  of  the  plant  will  include 
electric  furnaces,  thin  slab  casters  and  a 
hot-strip  rolling  mill. 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  96-4658  Filed  2-28-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Job  Training  Partnership  Act  (JTPA), 
Titie  IV-D,  Demonstration  Program: 
Nontraditional  Employment  for  Women 
(NEW)  for  Fiscal  Year  1995  (Now  Being 
Completed  in  Fiscal  Year  1996) 

AGENCY:  Women's  Bureau,  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  Availability  of  Fimds 
and  Solicitation  for  Grant  Applications 
(SGA  96-01). 

SUMMARY:  All  information  required  to 
submit  a  proposal  is  contained  in  this 
announcement.  All  applicants  for  grant 
funds  should  read  this  notice  in  its 
entirety.  The  Women's  Bureau 
(Washington,  D.C.),  U.S.  Department  of 
Labor  (USDOL),  announces  a  grant 


competition  for  demonstration  program 
authorized  under  the  Nontraditional 
Employment  for  Women  (NEW)  Act 
funded  through  Job  Training 
Partnership  Act  (JTPA),  Title  IV-D 
funds  administered  by  the  Employment 
and  Training  Administration.  The  NEW 
Act  amends  the  Job  Training 
Partnership  Act  (JTPA)  and  is 
incorporated  into  the  subsequent  Job 
Training  Reform  Amendments  of  1992. 
With  the  Solicitation  for  Grant 
Apphcations  (SGA)  96-01,  the  Women's 
Bureau  expects  to  award  grants  to  six 
States,  the  maximum  allowed  by  the 
NEW  legislation. 

This  notice  describes  the  background, 
the  application  process,  statement  of 
work,  evaluation  criteria,  and  reporting 
requirements  for  Solicitation  for  Grant 
Applications  (SGA  96-01).  WB 
anticipates  that  up  to  a  total  amount  of 
S1.5  million  will  be  available  for  the 
support  of  all  grants  using 
demonstration  funding. 

DATES:  One  (1)  ink-signed  original, 
complete  grant  application  (plus  five  (5) 
copies  of  the  Technical  Proposal  and 
three  (3)  copies  of  the  Cost  Proposal 
shall  be  submitted  to  the  U.S. 
Department  of  Labor,  Office  of 
Procuremerit  Services,  Room  N-5416, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  not  later  than 
4:45  p.m..  Eastern  DayHght  Saving 
Time,  April  26, 1996,  or  be  postmarked 
by  the  U.S.  Postal  Service  on  or  before 
that  date.  Hand  delivered  applications 
must  be  received  by  the  Office  of 
Procurement  Services  by  that  time. 

ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor, 
Office  of  Prociuement  Services, 
Attention:  Lisa  Harvey,  Reference  SGA 
96-01,  Room  N-5416,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  Office  of  Procurement  Services, 
Telephone  (202)  219-6445  (not  a  toll- 
fiee  number] 

SUPPLEMENTARY  INFORMATION:  This 
annoimcement  consists  of  five  parts: 
Part  I  describes  the  background  and 
purpose  of  the  demonstration  program 
and  identifies  demonstration  policy  and 
topics.  Part  U  describes  the  appUcation 
process  and  provides  detailed 
guidelines  for  use  in  applying  for 
demonstration  grants.  Part  III  includes 
the  Statement  of  Work  for  the 
demonstration  projects.  Part  IV 
identifies  and  defines  the  evaluation 
criteria  to  be  used  in  reviewing  and 
evaluating  applications.  Part  V  describes 
the  deliverables  and  reporting 
requirements. 


Part  L  Background 

A.  The  Women's  Bureau 

The  WB  will  provide  the  policy 
leadership  in  this  project.  Improving 
women's  employment  opportunities  and 
other  employment  related  equity  and 
social  issues  has  been  the  driving  force 
of  the  Women's  Bureau  since  its 
inception  in  1920.  Within  the 
Department  of  Labor,  the  Director  serves 
as  the  policy  advisor  on  women's  issues 
to  the  Secretary  and  other  DOL  agencies 
charged  with  improving  the  economic 
and  worklife  of  American,  workers. 

The  Women's  Bureau  identifies 
nontraditional  occupations  as  good  jobs, 
characterized  by  employment  growth, 
employee  benefits  relative  to  the  local 
economic  conditions.  Such  jobs  include 
health  and  pension  benefits,  above 
average  earnings  that  can  provide  self- 
sufficiency  for  women  and  their 
families.  Statistically,  nontraditional 
occupations  (NTOs)  is  one  in  which  less 
than  25  percent  of  the  persons 
employed  in  an  occupational  group  are 
women.  Further,  NTOs  include  a  broad 
array  of  skilled  technical  and  computer- 
based  occupations  in  manufactiu'ing, 
transportation,  public  utilities  and 
communications  industries,  as  well  as 
the  apprenticeable  skilled  trades  in  the 
building  and  construction  industry. 

B.  NEW  Policy 

WB  has  a  history  of  promoting  the 
recruitment,  retention  and  promotion  of 
women  in  nontraditional  jobs.  The 
Bureau  encourages  women  to 
CONSIDER  the  wide  array  of 
occupations  nontraditional  to  women  as 
a  way  of  becoming  self-sufficient.  These 
occupations  include  skilled,  blue-collar 
trades,  technical  jobs  in  the  business 
service,  health  care, 

telecommunications,  and  public  utilities 
among  other  good  jobs  where  women 
are  underrepresented.  These  are 
industries  projected  to  have  above 
average  growth  into  the  21st  Century 
and  to  pay  a  living  wage  with  benefits. 

The  NEW  Act  exemplary 
demonstration  program  funding  must 
develop  and/or  supplement,  not 
supplant  funding  already  in  place  to 
train,  place,  or  support  the  movement  of 
women  in  nontraditional  employment. 
Grant  funds  must  not  be  used  as 
"replacement"  funds  for  activities  that 
are  currently  funded  through  other 
Federal  programs,  such  as  other  JTPA 
titles,  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act,  etc. 
Therefore,  NEW  Act  grant  funds  can  be 
used  in  addition  to,  but  not  instead  of, 
other  Federal  funds  to  expand  or 
enhance  programs. 


The  NEW  Act  provisions  encourage 
efforts  by  the  Federal,  State,  and  local 
levels  of  government  aimed  at  providing 
a  wider  range  of  opportunities  for 
women  under  the  JTPA;  to  provide 
incentives  to  establish  programs  that 
will  train,  place,  and  retain  women  in 
nontraditional  fields;  and  to  facilitate 
coordination  between  the  JTPA  and  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  to  maximize 
the  effectiveness  of  resources  available 
for  training  and  placing  women  in 
nontraditional  employment. 

The  NEW  Act  demonstration  program 
grant  awards  are  funded  under  JTPA 
Title  IV-D.  The  funding  is  set  at  $1.5 
million,  annually,  to  make  up  to  six  (6) 
awards  for  fiscal  years  1992,  1993. 1994, 
and  1995  (with  the  current  Solicitation 
for  Grant  Applications). 

C.  NEW  Authorities 

The  grants  were  first  authorized  under 
the  Nontraditional  Employment  for 
Women  (NEW)  Act,  Public  Law  102- 
235,  signed  December  1991,  effective 
July  1992.  The  NEW  Act  amends  the  Job 
Training  Partnership  Act  (JTPA)  and  is 
incorporated  into  the  subsequent  Job 
Training  Reform  Amendments  of  1992. 
Further,  under  an  intra-agency 
agreement,  the  Employment  and 
Training  Administration  (ETA)  and  the 
Women's  Bureau  (WB)  jointly 
administer  the  NEW  Act,  with  the 
Women's  Bureau  having  responsibility 
for  the  implementation  of  the 
demonstration  program  grants  to  States' 
provisions. 

D.  Purpose  of  the  NEW  Demonstration 
Grants 

In  the  fourth  and  final  year  of 
competitive  f^EW  Act  grants,  the 
Department  expects  States  to  use  NEW 
Act  funds  to  continue  and  expand  its 
activities  to  make  JTPA  more  responsive 
to  women  in  a  broad  array  of 
occupations  nontraditional  to  women  by 
focusing  on  the  JTPA  system  and  its 
training  and  placement  programs  under 
Title  II-A.  Along  with  seeking 
geographic  and  race-ethnic  diversity  in 
program  participants  over  the  four  years 
of  the  NEW  demonstration  program,  the 
NEW  legislation  requires  that  the 
USDOL  also  consider  how  programs 
reflect  in  making  the  NEW 
demonstration  proposed  program  grant 
awards: 

(1)  the  level  of  coordination  between 
the  JTPA  and  other  resources  available 
for  training  women  in  nontraditional 
employment,  i.e.,  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act,  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA), 
Department  of  Housing  and  Urban 


Development,  etc..  and  other  Federal, 
State  and  local  job  training  resources; 

(2)  the  extent  of  private  sector 
involvement  in  the  development  and 
implementation  of  training  programs 
under  the  JTPA; 

(3)  the  extent  to  which  the  initiatives 
proposed  by  a  State  supplement  or  build 
upon  existing  efforts' in  a  State  to  train 
and  place  women  in  nontraditional 
employment; 

(4)  the  extent  to  which  a  State  is 
prepared  to  disseminate  information  on 
its  demonstration  training  programs, 
and 

(5)  the  extent  to  which  a  State  is 
prepared  to  produce  materials  that 
allow  for  replication  of  such  State's 
demonstration  training  program. 

Part  II.  Application  Process 

A.  Eligible  Applicants  • 

The  State  is  the  eligible  applicant  for 
a  NEW  demonstration  grant  award.  The 
Governor  of  each  State,  as  is  the  case 
with  JTPA  Titles  II  and  III.  is  the 
recipient  of  awards  under  the  NEW  Act. 
Governors  in  turn  designate  an  agency 
at  the  State  level  to  administer  ITPA  for 
the  State;  that  agency  can  apply  for  the 
NEW  grants  on  behalf  of  the  Governor 
and  the  State.  The  criteria  for  what 
States  can  do  with  the  funds  to 
implement  the  NEW  demonstration 
grants,  i.e.,  subgrants  is  as  prescribed  in 
the  NEW  Act  and  follows. 

States  receiving  grants  under  this 
demonstration  program  may  use  such 
funds  to: 

•  award  grants  to  service  providers  in 
the  State  to  design  and  implement 
programs  that  train  and  otherwise 
prepare  women  for  nontraditional 
employment.  States  choosing  to  award 
funds  directly  to  service  providers  may 
only  award  grants  to  community-based 
organizations,  educational  institutions, 
or  other  service  providers  that  have 
demonstrated  success  in  occupational 
skills  training;  and 

•  award  grants  to  (1)  service  delivery 
areas  (SDAs)  that  plan  and  demonsU-ate 
the  ability  to  train,  place  and  retain 
women  in  nontraditional  employment 
or  to  (2)  service  delivery  areas  on  the 
basis  of  exceptional  past  performance  in 
training,  placing  and  retaining  women 
in  nontraditional  employment.  The 
State  must  also  ensure,  when  awarding 
grants  to  service  delivery-  areas  on  the 
basis  of  prior  exceptional  performance, 
that  such  prior  success  is  not 
attributable  or  related  to  the  activities  of 
a  service  provider  receiving  funds 
directly  from  the  State,  as  described  in 
the  previous  paragraph.  For  example, 
the  State  may  not  award  funds  to  SDA 

5  on  the  basis  of  its  program  having  an 
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85  percent  placement  rate  if  the  pnsgram 
was  actually  conducted  by  a 
conununity-based  organization,  and  the 
placement  rate  is  a  result  of  exceptional 
job  development  on  the  CBO's  part,  and 
the  CBO  has  received  funds  under  this 
grant. 

States  and  their  subgrantees/ 
subcontractors  have  the  option  of 
retaining  up  to  10  percent  of  NEW  grant 
fimds  to  pay  for  administrative  costs   . 
associated  with  the  demonstration 
(including  travel),  assist  and/or  facilitate 
coordination  to  statewide  approaches, 
or  provide  technical  assistance  to 
service  providers.  The  10  percent 
limitation  on  administrative  costs  is 
prescribed  in  the  NEW  Act  itself  and 
cannot  be  changed  by  the  Department. 
Administrative  costs  are  deHned  in  the 
Final  Rule  for  the  JTPA,  20  CFR  Part 
626.  et  al..  see 627.440(d)(5) 
Administration.  (As  published  in  the 
Federal  Register  on  Tuesday,  December 
29, 1992,  Vol.  57,  No.  250.  Page  62041). 
Note  the  provisfon  in  Section  K,  below, 
which  states  if  the  total  administrative 
costs  exceed  10%  of  the  grant  proposal, 
the  proposal  will  be  considered  non- 
lesponsive. 

fi.  Ckmtents 

To  be  considered  responsive  to  the 
Solicitation  for  Grant  Applications 
(SGA),  the  application  must  consist  of 
the  following  separate  sections.  ANY 
PROPOSALS  THAT  DO  NOT 
CONFORM  TO  THESE  STANDARDS 
^4AYBE  DEEMED  NON-RESPONSIVE 
TO  THIS  SGA  AND  WILL  NOT  BE 
EVALUATED. 

To  be  considered  responsive  to  the 
Solicitation  for  Grant  Applications 
(SGA),  each  application  must  consist  of 
and  follow  the  order  of  the  sections 
listed  in  Part  IH  of  this  solicitation.  The 
applicant  must  also  include  information 
which  the  applicant  believes  will 
address  the  selection  criteria  identified 
in  Part  IV.  Technical  proposals  shall  not 
exceed  25  single  sided,  double  spaced. 
10  to  12  pitch  typed  pages  (not 
including  attachments).  Any  proposals 
that  do  not  conform  to  these  standards 
shall  be  deemed  nonresponsive  to  this 
SGA  and  will  not  be  evaluated. 

To  facilitate  proposal  evaluation,  the 
applicant  shall  submit  separate  sections 
entitled  "Technical  Proposal"  and 
"Business  Proposal"  (one  original  and 
five  copies  of  the  Technical  Proposal 
and  one  original  and  two  copies  of  the 
Business  Proposal).  These  sections  must 
be  physically  separate  (i.e..  the  Business 
Proposal  must  start  on  a  new  page). 

1.  Technical  Proposal 

Each  proposal  shall  include  (a)  a  two 
(2)  page  abstract  which  summarizes  the 


proposal  and  makes  clear  how  the 
proposed  project  will  improve  JTPA- 
sponsored  programs  to  be  more 
responsive  to  women  in  nontraditional 
training  and  placement,  including 
responses  to  items  1-5  under  Part  III, 
Section  B;  and  (b)  a  full  description  of 
the  State's  proposed  project  for  an 
exemplary  demonstration  project  to 
train  and  place  women  in  nontraditional 
occupations;  how  it  fits  with  the  State's 
JTPA  Title  II-A  training  and  placement; 
and  how  the  project  will  provide  for 
capacity  building  to  make  the  State's 
JTPA  system  more  responsive  to  women 
in  nontraditional  activities  after  the 
proposed  NEW  Project  funding  is 
complete.  No  cost  data  or  reference  to 
price  shall  be  included  in  the  technical 
proposal. 

2.  Cost  Proposal 

The  cost  (business)  proposal  must  be 
separate  fi-om  the  technical  proposal. 
The  transmittal  letter,  all  letters  of 
support,  and  public  policy  certificates 
shall  be  attached  to  the  business 
proposal,  which  shall  consist  of  the 
following: 

a.  Standard  Form  424:  Application  for 
Federal  Assistance,  signed  by  an  official 
from  the  applicant  organization  who  is 
authorised  to  enter  the  organization  into 
a  grant  agreement  with  the  E)epartment 
of  Labor. 

b.  Budget  Information:  Budget 
Information  must  consist  of  the 
following:  "Budget  Information," 
Sections  A-F  of  Standard  Budget  Form 
424A.  (Use  the  forms  and  instructions 
provided,  with  the  following 
qualifications) 

(1)  In  Section  A.  Budget  Summary, 
enter  in  column  (e),  the  amount  of 
Federal  funds  applied  for.  enter  in 
column  (f)  the  total  value  of  any  match/ 
in-kind  contributions.  Provide  totals  in 
column  (g)  and  row  5. 

(2)  In  Section  B,  Budget  Categories, 
enter  detailed  separate  cost  breakdowns 
for  both  the  amount  of  Federal  funds 
requested  in  the  grant  application 
(entered  in  column  1)  and  the  total 
amount  of  in-kind  services  and/or 
matching  funds  that  shall  be  made 
available  (column  2).  Column  (3)  line  i, 
enter  the  grantee  and  subgrantee  direct 
administrative  cost.  Subgrantee/ 
subcontractor  and  grantee  indirect 
administrative  costs  must  be  entered  in 
Column  (3)  line  j.  Line  (k).  Column  3 
represents  the  total  Federal  dollars  to 
support  administrative  charges  to  the 
grant  project.  This  total  cannot  exceed 
10%  of  total  Federal  dollars  requested. 
Any  grant  proposal  which  exceeds  the 
10%  maximum  (or  which  does  not 
report  administrative  costs  in  Column  3) 
will  he  considered  non-responsive  and 


will  not  be  evaluated.  Although 
administrative  costs  charged  to  the 
Department  are  limited,  there  is  no 
limitation  for  administrative  charges 
supported  with  matching  funds. 
Matching  resources  can  be  used  to 
support  the  complete  range  of  activities 
allowed  under  this  legislation.  (See 
JTPA  Final  Rule,  20  CFR  Part  626  et  al., 
at  627.440(d)(5)  as  referenced  on  Page  7 
of  Part  I  for  allowable  administrative 
costs).  The  grantee  must  ensure  that  all 
administrative  costs,  grantee  and 
subgrantee,  are  clearly  indicated  on  the 
budget  back-up  (See  paragraph  C  of  this 
Section.) 

The  object  class  category  entitled  "j. 
Indirect  Charges"  shall  not  be  used 
when  it  is  proper  and  appropriate  to 
direct  charge  costs  relating  to  the 
program.  The  indirect  charges  object 
class  category  is  properly  used  to 
display  costs  based  on  (a)  an  approved, 
negotiated  indirect  cost  rate  with  either 
the  Department  of  Labor  (DOL)  or 
another  cognizant  Federal  Government 
audit  agency;  or  (b)  a  proposed  rate 
based  on  a  cost  allocation  plan  that 
might  be  used  as  a  90-day  billing  rate  for 
the  grant  award  until  the  grantee  can 
negotiate  an  acceptable  and  allowable 
rate  with  the  Office  of  Cost 
Determination  of  DOL. 

It  is  not  required  that  project 
functions  or  activities  within  the 
proposed  project  be  listed  in  separate 
columns  of  Section  B,  unless  the 
functions  or  activities  are  disparate. 

Note  that  the  total  requested  in 
Column  5  will  always  be  the  sum  of 
Columns  1  and  2  only,  as  Column  3 
represents  the  administrative  portion  of 
Column  1  funds. 

(3)  In  Section  C,  Non-Federal 
Resources,  enter  the  amounts  of 
proposed  matching  funds  and/or  in- 
kind  contributions  from  each  source. 
Federal  and  non-Federal.  Specify  the 
sources.  Provisions  governing  the 
allowability  and  valuation  of  in-kind 
contributions  are  contained  in  29  CFR 
Part  97  for  State  and  local  governments, 
all  othors  see  29  CFR  Part  95. 

(4)  In  Section  D,  Forecasted  Cash 
Needs,  provide  a  non-cumulatfve 
breakout  of  projected  expenditures  for 
each  quarter  for  both  the  Federal  funds 
(line  13)  and  the  Match/In  Kind  fiinds 
(line  14),  along  with  Totals  (line  15). 

c.  Budget  Back-up  Information:  As  an 
attachment  to  the  Standard  Budget 
Forms,  the  applicant  must  provide  at  a 
minimum,  and  on  separate  sheet(s), 
program/administrative  costs  which 
include  the  following  information 
(applicants  are  encouraged  to  use  the 
attached  budget  back-up  format  that 
provides  for  display  of  all  the  required 
information): 


(1)  A  breakout  of  all  personnel  costs 
by  position  title,  salary  rates  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project; 

(2)  An  explanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

(3)  An  explanation  ofthe  purpose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  sub- 
agreements  and  any  other  costs.  The 
applicant  shall  include  costs  of  any 
required  travel  described  in  the  attached 
Special  Provisions.  Mileage  charges 
shall  not  exceed  30  cents  per  mile. 

(4)  Description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Any  non-expendable  personal 
property  having  a  unit  acquisition  cost 
of  $500  or  more,  and  a  useful  life  of  two 
or  more  years  must  be  specifically 
identified  (State  and  local  governments 
see  29  CFR  Part  97,  all  others  see  29 
CFR  Part  95). 

(5)  Identification  of  all  sources  of 
matching  funds  and  explanation  ofthe 
derivation  of  the  value  of  matching/in- 
kind  services.  For  instance,  in-kind 
contributions  may  result  from  the 
required  program  coordination  with 
JTPA  and  other  resources  or.  in  the 
delivery  of  services,  where  existing 
programs  are  being  utilized  to 
complement  and  supplement  the 
demonstration  program. 

Applicants  are  advised  that 
information  and  dollar  amounts 
provided  in  the  budget  back-up  must  be 
consistent  with  and  therefore,  easily 
cross-walked  to  Section  B,  Object  Class 
Category,  of  the  Standard  Budget  Forms. 
They  should  also  be  consistent  with  the 
budget  narrative  contained  in  the 
application. 

a.  Budget  Narrative: 

(1)  A  narrative  explanation  ofthe 

•  budget  which  describes  all  proposed 
costs  and  indicates  how  they  are  related 
to  the  operation  of  the  project. 

(2)  This  shall  include,  at  a  minimum, 
an  identification  of  staff  associated  with 
the  program  and  a  description  of  their 
duties  relative  to  the  program.  The 
description  shall  justify  the  percentages 
of  staff  time  being  charged  to  the  grant. 

(3)  Travel,  equipment,  supplies, 
contractual  (including  subgrants),  and 
other  charges  in  the  budget  shall  be 
explained  and  justified  with  respect  to 
the  project  approach. 

(4)  Provide  this  information 
separately  for  the  amount  of  requested 
Federal  funding  and  the  amount  of 
proposed  match/in-kind  contribution. 

e.  Indirect  Cost  Information:  If 
indirect  charges  are  claimed  in  the 
proposed  budget,  the  applicant  must 


provide  on  a  separate  sheet,  the 
following  information: 

(1)  Name  and  address  of  cognizant 
Federal  audit  agency; 

(2)  Name,  address  and  phone  number 
(including  area  code)  of  the  Government 
auditor; 

(3)  Documentation  from  the  cognizant 
agency  indicating: 

(a)  Indirect  cost  rate  and  the  base 
against  which  the  rate  should  be 
applied; 

(b)  Effective  period  (dates)  for  the  rate; 

(c)  Date  last  rate  was  computed  and 
negotiated; 

(4)  If  no  government  audit  agency 
computed  and  authorized  the  rate 
claimed,  provide  brief  explanation  of 
computation,  who  computed  and  the 
date;  if  the  applicant  is  awarded  a  grant, 
the  proposed  indirect  rate  must  be 
submitted  to  a  Federal  audit  agency 
within  90  days  of  award  for  approval. 

C.  Funding  Levels 

The  Department  expects  to  make  six 
awards  to  States,  the  maximum  allowed 
under  the  NEW  Act.  Proposal  (i.e.,  grant 
application)  funding  requests  should 
average  $250,000. 

D.  Length  of  Grant  and  Grant  Awards 

The  initial  performance  period  for  the 
grants  awarded  under  this  SGA  shall  be 
for  eighteen  (18)  months  of  program 
performance,  with  the  option  to  extend 
for  up  to  three  months  as  a  no  cost 
extension  to  complete  final  reports. 
Each  applicant  shall  reflect  in  their 
application  the  intention  to  begin' 
operation  no  later  than  June  1996. 

E.  Submission 

One  (1)  ink-signed  original,  complete 
grant  application  (plus  five  (5)  copies  of 
the  Technical  Proposal  and  two  (2) 
copies  of  the  Business  Proposal)  shall  be 
submitted  to  the  U.S.  Department  of 
Labor,  Office  of  Procurement  Services, 
Room  N-5416,  200  Constitution 
Avenue.  N.W..  Washington,  D.C.  20210, 
not  later  than  4:45  pm  EDT.  April  26, 
1996.  Hand  delivered  applications  must 
be  received  by  the  Office  of 
Procurement  Services  by  that  time. 

Any  application  received  at  the  Office 
of  Procurement  Services  after  4:45  pm 
EDT  will  not  be  considered  unless  it  is 
received  before  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  April  21. 1996; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  above  address;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 


pm  at  the  place  of  mailing  April  24. 
1996. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  ofthe  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  shall  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
bull's-eye  postmark  on  both  the  receipt    ^ 
and  the  wrapper  or  envelope. 

The  only  acceptable  eyiaence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Mail  Next  Day  Service-Post  Office  to 
Addressee  is  the  date  entered  by  the 
post  office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  US 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  shall  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
bull's-eye  postmark  on  both  the  receipt 
and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
"  Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Procurement 
Services  on  the  application  wrapper  or 
other  documentary  evidence  of  receipt 
maintained  by  that  office. 

Applications  sent  by  telegram  or 
facsimile  (FAX)  will  not  be  accepted. 

Part  III.  Statement  of  Work— Key 
Features 

A.  Introduction— Program  Focus 

State  applicants  are  encouraged  to 
submit  proposals  to  provide  technical 
assistance  and  program  development  to 
cause  and  sustain  systemic  change  in 
their  JTPA  system:  (1)  to  build  the 
capacity  of  JTPA  systems  to  promote 
and  provide  training  and  placement 
nontraditional  for  women  in  JTPA  and; 
(2)  to  develop  new  initiatives  or 
supplement  existing  exemplary  training 
and  placement  programs  that  are 
responsive  to  the  needs  of  ITPA-eligible 
women  in  nontraditional  occupations 
(NTOs)  training  and  placement.  Special 
consideration  will  be  given  to  programs 
modeled  on  the  contextual  or  integrated 
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learning  concept  incorporated  in  JTPA 
Title  II-A  training  and  placement.  Skill 
training  activities  should  have  the 
support  of  JTPA  Title  II-A  training 
fiinds  in  addition  to  NEW  Act 
demonstration  program  grant  funding. 

Moreover,  the  USDOL  is  seeking 
States  with  proposals  that  build  on  and/ 
or  support  demonstrated  experience  in 
the  following  areas: 
— provide  evidence  of  demonstrated 
experience  and  commitment  to  the 
goals  and  objectives  of  the  NEW  Act 
since  its  implementation  in  1992; 
— provide  evidence  of  the  use  of 
technical  assistance  to  build  the 
capacity  of  their  JTPA  system  to 
institutionalize  exemplary 
nontraditional  training  and  placement 
to  JTPA-eligible  women  in  whatever 
employment  and  training  process 
emerges,  i.e.,  One-Stop  Career 
Centers,  Workforce  Development 
Centers,  etc.; 
— provide  evidence  of  implementing 
systemic  change  in  JTPA  service 
delivery  to  increase  the  participation 
of  women  in  nontraditional 
occupations  (NTOs)  training  and 
placement; 
— provide  evidence  of  cooperation  and 
coordination  of  programs/services  to 
support  JTPA-eligible  women  in 
nontraditional  occupational  training 
and  placement; 
In  addition,  in  awarding  NEW  grants, 
the  Department  of  Labor  will  give 
priority  consideration  to  States  with 
JTPA  systems  that  have  both  (1) 
established  goals  of  15  percent  or  more 
for  training  and  placing  women  in  a 
broader  range  of  JTPA  training  and 
placement  of  women  in  nontraditional 
occupations  (NTOs)  and  (2)  where  there 
is  an  increase  of  JTPA-eligible  women  in 
NTOs  since  the  implementation  of  NEW 
in  July  1992  that  has  measured  more 
than  25  percent  over  the  July  1992-July 
1995  (ormost  recent)  period.  The 
activities  of  JTPA  systems  that  reflect 
such  leadership  goals  and  results  can 
provide  guidance  to  the  JTPA  system 
nationwide,  as  well  as  the  employment 
and  training  community,  more 
generally. 

In  addition  to  the  following 
specifications,  please  read  Part  I 
Background,  Section  D  "Purpose  of 
NEW  Demonstration  Grants"  for  a  full 
consideration  of  the  USDOL's  program 
expectations  for  making  NEW  grant 
awards. 

B.  Program  Design — Key  Features 

To  be  fully  responsive  to  this  SGA, 
proposal  submission  should  address  the 
following  issues  in  the  introduction  and 
summary  of  the  proposal  for  this  SGA: 


1.  A  concise  and  direct  statement, 
including  statistical  outcomes,  of  the 
goals  and  objectives  for  the  State's  JTPA 
system  and  its  commitment  to  training 
and  placing  JTPA-eligible  women  in 
nontraditional  occupations  (NTOs)  from 
its  Governor's  Coordination  and  Special 
Services  Program  (GCSSP).  Priority 
consideration  will  be  given  to  State 
proposals  with  statewide  statistical 
goals  of  15  percent  or  more  and  a  25 
percent  increase  over  the  July  1992- 
1995. 

2.  A  statistical  table  of  women  in 
JTPA  nontraditional  training  and 
placement,  1992-1993 — numbers  and  as 
a  percent  of  total  training  and  placement 
and  as  a  percent  of  women's  training 
and  placement.  Priority  consideration 
will  be  given  to  State  proposals  that  also 
cross  tabulate  the  training  and 
placement  data  by  occupation,  industry, 
and  wages  data. 

3.  A  concise  and  direct  statement  on 
how  the  proposed  activities  will 
broaden  the  range  of  training  and 
placement  of  women  in  the  JTPA 
system. 

4.  A  concise  and  direct  statement  on 
how  proposed  activities  will  empower 
the  JTPA  system  to  institutionalize 
strategies  to  support  women  in 
nontraditional  training  and  placement. 

5.  The  State  proposal's  program 
design  focuses  on  which  of  the 
following: 

*  *  *  A  new  initiative  building  on 
other  State  NEW-  specific  activities; 

*  *  *  An  expansion  or  supplement  to 
ongoing  State  NEW-specific  activities; 

*  *  *  Largely  client  focus  on  training 
and  placement; 

*  *  *  Largely  provides  for  JTPA 
capacity  building: 

Each  of  the  design  features  below 
should  be  clearly  identified  by  using  the 
feature  identifier  as  a  "side  head"  above 
the  description  (i.e.,  see  State 
Involvement.,  below)  in  its  proposal 
submission  for  a  NEW  Demonstration 
Program: 

1.  State's  Involvement.  The  Bureau 
expects  the  State  to  be  an  active 
participant  in  the  development  of  the 
proposed  program  activities  and  in  the 
implementation  of  the  demonstration 
program  once  a  grant  has  been  awarded. 
Therefore,  applicants  should  describe 
the  activities  conducted  by  the  State, 
whether  through  the  State  JTPA  liaison, 
the  State  JTP.^  agency,  or  both,  for 
proposal  development  and  program 
implementation  and  how  the  proposal  is 
expected  to  impact — not  only  to 
enhance  and/or  expand  its 
nontraditional  training  and  employment 
opportunities  for  JTPA-eligible  women 
under  an  existing  JTPA  program,  but  to 
provide  technical  assistance  to  provide 


capacity  building  to  cause  systemic 
change  in  the  State  JTPA  service 
delivery  to  women  in  nontraditional 
training  and  placement. 

2.  Private  Sector  Involvement.  The 
extent  of  private  sector  involvement  in 
the  development  and  implementation  of 
training  programs  under  the  JTPA  could 
include,  but  are  not  limited  to,  the 
following  activities:  joint  ventures  in 
skill  training  and  the  development  of 
effective  and  efficient  administrative 
and  management  skills;  industry 
instructors  for  classroom  and/or 
integrated  or  contextual  learning 
programs  to  increase  the  training  and 
placement  of  JTPA-eligible  women  in 
nontraditional  careers.  Also  see 
Linkages  and  Coordination  immediately 
below. 

3.  Linkages  and  Coordination.  The 
NEW  Act  calls  for  coordination  between 
JTPA  and  other  resources  available 
(Federal  and/or  State)  for  training 
women  in  nontraditional  employment, 
both  in  the  Governor's  Coordination  and 
Special  Services  Plan  (GCSSP) 
developed  for  Title  II-A  and  for  the 
demonstration  grants.  Therefore,  any 
linkages  and  collaborative  efforts  that 
exist  between  JTPA  and  other  programs, 
such  as  registered  apprenticeship 
programs  or  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins),  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA),  Department  of  Housing  and 
Urban  Development,  etc.,  and  other 
Federal,  State  and  local  job  training 
resources:  (a)  between  JTPA  and  other 
entities,  such  as  Federal  and/or  State 
contractors  or  State  agencies  responsible 
for  work  that  is  nontraditional  for 
women  (such  as  highway  construction), 
or  (b)  other  linkages  established 
specifically  for  purposes  of  this 
demonstration  must  be  clearly 
identified  and  defined,  including  those 
articulated  in  the  GCSSP  for  Title  II-A. 
In  addition,  the  Department  expects  that 
the  private  sector,  in  their  roles  as 
members  of  Private  Industry  Councils 
(PICs),  employers  or  members  of 
Apprenticeship  Committees  will  be 
called  upon  to  play  a  strategic  role  in 
the  design  and/or  delivery  of  training, 
certainly  in  the  placement  of  JTPA- 
eligible  women  in  nontraditional 
occupations.  JTPA  entities  should 
consider  and  describe  how  they  have  or 
may  work  with  the  government  mega- 
projects  (large  project  of  two  or  more 
years,  costing  at  least  $2,000,000, 
directly  funded  or  assisted  by 
government  funds)  in  their  area  to 
develop  jobs  for  NEW  trainees. 

4.  Existing  Efforts  and/or  New 
Initiatives.  The  extent  to  which  the 
initiatives  proposed  by  State  proposals 


supplement  or  build  upon  existing 
efforts  in  a  State  to  train  and  place 
women  in  nontraditional  employment. 
Program  activities  funded  under  this 
grant  may  consist  of  new  initiatives  or 
further  development  of  existing 
programs,  or  a  combination.  Proposals 
shall  describe  any  new  initiatives  to  be 
implemented  through  this  grant;  the 
demonstrated  effectiveness  and 
efficiency  of  existing  programs  in 
achieving  the  goals  of  the  NEW  Act  and 
the  enhancements  to  be  undertaken 
under  this  grant;  and,  in  cases  where  the 
programmatic  approach  calls  for  a 
combination  of  new  and  existing 
programs,  a  description  of  how  the  new 
activitfes  and  existing  programs  will 
complement  each  other  and  enhance 
and  promote  an  increase  of  women  in 
nontraditional  occupations  in  the  JTPA 
System. 

5.  Use  of  Funds.  The  Technical 
Proposal  of  C60  applicants  shall 
describe  both  known  and  anticipated 
expenditures  that  may  arise  in  the 
conduct  of  the  proposed  grant  activities 
related  to  NEW— List  activities  on 
which  grant  funds  will  be  expended,  not 
the  specific  amount.  The  Department  is 
also  interested  in  hearing  about  any 
leverage  activities  anticipated  with 
NEW  funds,  particularly  when 
developing  NEW  linkages  and 
coordination  of  services.  More 
specifically,  list  any  Jeverage  of  funds 
activities  taken  or  anticipated  with  this 
grant — any  partnerships,  linkages  or 
coordination  of  activities,  combining  of 
streams  of  funding,  etc.  Finally,  list 
activities  on  which  grant  funds  will  be 
expended  by  subgrantees  (if  applicable). 

6.  Replication.  The  extent  to  which  a 
State  is  prepared  to  produce  materials 
that  allow  for  replication  of  its 
demonstration  ^rant  program,  including 
capacity  building  and  training  and 
placement  activities.  As  previously 
mentioned,  it  is  the  Department's  intent 
that  activities  funded  under  the  NEW 
Act  lead  to  systemic  changes  that 
institutionalize  nontraditional  training 
within  JTPA  and  a  specified  geographic 
area.  Proposals  shall  indicate  the 
strategies  to  be  used  to  encourage  and 
promote  the  continuation  of  activities 
once  the  NEW  demonstration  grant 
support  has  ended. 

7.  Dissemination.  The  extent  to  which 
the  State's  proposal  includes  activities 
to  disseminate  information  on  its 
demonstration  training  programs.  The 
Department  believes  that  one  way  of 
encouraging  and  promoting 
institutionalization  of  nontraditional 
training  within  a  grantee's  area  is  to 
plan  for  replication  of  successful 
programs  and  to  disseminate 
information  about  both  the 


demonstration  and  existing  model 
programs.  For  that  reason,  proposals 
shall  include  a  discussion  on  the  extent 
to  which  the  State  is  prepared  to 
accomplish  dissemination  of 
information  and  the  extent  to  which 
they  are  prepared  to  produce  materials 
for  replication  of  the  demonstration 
training  programs. 

8.  Evaluation  Approach.  The  Final 
Report  on  the  NEW  Project  shall 
describe  expected  impacts  on 
participants  as  a  result  of  the  training 
programs.  These  impacts  shall  be 
measurable  and  attainable  and  may 
include  awareness/orientation  sessions 
to  increase  women's  knowledge  of 
opportunities  in  nontraditional 
occupations,  attainment  of  training 
competencies,  placement  in  registered 
apprenticeship  training,  completion  of 
training,  wage  at  placement,  occupation 
at  placement,  and  retention  in 
employment.  The  discussion  shall  also 
include  information  on  whether  the 
proposed  grant  amount  is  sufficient  to 
accomplish  measurable  goals;  if,  in 
linking  with  other  programs,  additional 
financial  resources  are  expected,  the 
proposal  shall  identify  the  source(s)  of 
funds  and  their  intended  use. 

Part  IV.  Evaluation  Criteria  and 
Selection 

Applicants  are  advised  that  selection 
for  grant  award  is  to  be  made  after 
careful  evaluation  of  technical 
applications  by  a  panel.  Each  panelist 
will  evaluate  applications  against  the 
various  criteria  on  the  basis  of  100 
points.  The  scores  will  then  serve  as  the 
primary  basis  to  select  applications  for 
potential  award.  Clarification  may  be 
requested  of  grant  applicants  if  the 
situation  so  warrants. 

1.  Technical  Criteria  Points 


a.  State  Commitraent  and 
Involvement 25 

b.  Quality  of  Overall  Pro- 
gram; Use  of  Funds;  Sup- 
plement and/or  Expand  ...  20 

c.  Private  Sector  Involve- 
ment with  NEW;  Linkages 
and  Coordination  20 

d.  Replication  and  Dissemi- 
nation    20 

e.  Evaluation  Approach 15 

2.  Cost  Criteria 

Proposals  will  be  scored,  based  on 
their  costs  in  relation  to  other  proposals 
submitted  in  response  to  this  SGA. 
Specifically,  the  lowest  priced  proposal 
will  receive  150  points,  based  on  the 
following  formula: 
(lowest  priced  proposal/proposal  cost)  x  150 


All  other  proposals  will  receive  points 
using  the  above  formula.  For  example, 
if  the  lowest  priced  proposal  had  a  total 
Federal  budget  of  $5,000,  it  would 
receive  a  cost  score  of  150.  If  another 
proposal  had  a  total  Federal  budget  of 
$10,000,  it  would  receive  a  score  of  75 
(i.e..  $5,000/$10,000)  x  150). 

3.  Total  Score 

Technical  quality  of  proposals  will  be 
weighted  three  (3)  times  the  estimated 
price  in  ranking  proposals,  for  purposes 
of  selections  for  award. 

To  elaborate,  using  the  above 
example,  if  the  proposal  requesting 
$5,000  of  Federal  funding  received  a 
technical  score  of  87,  the  Total  Score 
would  be  411  points  (i.e.,  (87  x  3)  +  150 
=  411);  if  the  proposal  requesting 
$10,000  of  Federal  funding  received  a 
technical  score  of  120,  the  Total  Score 
would  be  435  (i.e.,  (120  x  3)  +  75  =  435). 

4.  Criteria  for  A  ward 

Proposals  received  will  be  evaluated 
by  a  review  panel  based  on  the  criteria 
immediately  following.  The  panel's 
recommendations  will  be  advisory,  and 
final  awards  will  be  made  based  on  the 
best  interests  of  the  Government,  taking 
into  account  such  factors  as  technical 
quality,  geographic  balance,  and  other 
factors. 

The  Department  wishes  to  make  it 
clear  that  it  is  not  simply  the  best- 
written  proposals  that  will  be  chosen, 
but  rather  those  which  demonstrate  the 
greatest  State  commitment  to  the  goals 
of  the  NEW  Act  and  which  best 
incorporate  the  principal  features  of  this 
demonstration. 

5.  Allowable  Cost 

Payment  up  to  the  amount  specified 
in  the  grant  shall  be  made  only  for 
allowable,  allocable,  and  reasonable 
costs  actually  incurred  in  conducting 
the  work  under  the  grant.  The 
determination  of  allowable  costs  shall 
be  made  in  accordance  with  the 
following  applicable  Federal  Cost 
principles: 
State  and  Local  Governments— OMB 

Circular  A-87 
Educational  Institutions— OMB  Circular 

A-21 
Non-Profit  Organizations — OMB 

Circular  A-122 
Profit  Making  Commercial  Finns— FAR 

48CFRPart  31. 
Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

6.  Administrative  Provisions 

The  grant  awarded  under  this  SGA 
shall  be  subject  to  the  following 
administrative  standards  and 
provisions: 


UMI 


UMI 
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29  CFR  Part  95— Uniform 

Administrative  Requirements 
Governing  Department  of  Labor 
Oants  and  Agreements  (does  not 
apply  to  grants  with  State  and  local 
Governments  and  Indian  Tribes); 

Secti<»  165  of  the  Job  Training 
Partnership  Act  Reports, 
,  Recordkeeping  and  Investigations 
(applicable  to  grants  funded  with 
JTTPA  funds): 

29  CFR  Part  97— Uniform 

Administrative  Requirements  for 
Grants  and  (Cooperative  Agreements 
to  State  and  Local  Governments; 

29  CFR  Part  9&— Audits  of  Federally 
Funded  (kants.  Contacts  and 
Agreements. 

7.  Gmnt  Assurances  and  Certifications 

Tbe  applicant  must  include  the 
attached  assurances  and  certifications. 

Part  V.  Deliverables 

1.  No  later  than  four  (4)  weeks  after 
award,  the  grantee  shall  meet  with  the 
Women's  Bureau  to  discuss  program 
activities,  timelines,  and  evaluation 
design  for  comment  and  final  approval. 
The  Women's  Bureau  will  provide  input 
orally  and  in  writing,  if  necessary, 
within  ten  (10)  working  days  after  the 
meeting. 

2.  No  later  than  eight  (8)  weeks  after 
aMrard,  the  grantee  shall  provide  the 
Women's  Bureau  with  a  detailed 
Program  Execution  and  Implementation 
Plan,  including  any  subgrantee 
arrangements,  for  comment  and  Bnal 
approval.  The  Women's  Bureau  shall 
provide  written  comments,  if  necessary, 
within  ten  (10)  working  days. 

3.  No  later  than  twelve  (12)  weeks 
after  award,  the  grantee  shall  begin  the 
program  of  nontraditional  training  for 
women. 

4.  Quarter  progress  reports  should 
include: 

a.  A  description  of  overall  progress  on 
woik  performed  during  the  reporting 
period,  including  (1)  number  and 
profiles -(including  selected  photos)  of 
participants  in  prevocational  and  skilled 
training  or  placed,  including  JTPA  Title 
n-A  female  participants;  awareness 
activities;  flPA  staff  capacity  building 
activities;  during  the  period;  (2) 
systemic  workplace  and  policy 
changes— actual  or  in  process;  (3)  public 
presentations;  (4)  media  articles  or 
appearances;  (5)  publications 
disseminated  and  (6)  publications 
developed. 


b.  An  indication  of  any  current 
problems  which  may  impede 
performance  and  the  proposed 
corrective  action. 

c.  A  discussion  of  work  to  be 
performed  during  the  next  reporting 
period.  Include  any  job  development  or 
technical  assistance  with  mega-projects 
and  other  employers  to  provide 
employment  for  women  in 
nontraditional  occupations. 

Between  scheduled  reporting  dates 
the  grantee  shall  also  immediately 
inform  the  Grant  Officer's  Technical 
Representative  of  significant 
developments  affecting  the  grantee's 
ability  to  accomplish  the  work. 

5.  No  later  than  forty-eight  (48)  weeks 
after  award,  the  grantee  shall  submit  a 
Replication  and  Dissemination  Plan  that 
describes  the  grantee's  plans  for 
disseminating  information  about  the 
demonstration  program  and  for  future 
replication  of  the  demonstration  in 
other  geographic  areas.  The  Women's 
Bureau  shall  provide  written  comments, 
if  necessary,  within  twenty  (20)  working 
days.  The  Bureau's  comments  shall  be 
incorporated  into  the  plan. 

6.  No  later  than  fifty-two  (52)  weeks 
after  award,  the  grantee  shall  submit,  in 
one  (1)  camera  ready  copy  and  one  (1) 
diskette  (IBM  compatible;  WordPerfect 
5.1),  an  integrated  draft  report  of  the 
process  and  results  of  the  training 
program  completed  during  the  year.  The 
report  shall  include,  at  a  minimum, 
context,  impact  and  the  relationship 
between  this  program  and  ongoing 
programs  in  the  labor  market  delivery 
area,  preliminary  data  on  planned 
versus  actual  accomplishments, 
characteristics  of  participants, 
participant  outcomes,  wage  and 
occupation  at  placement,  and  the 
follow-up  activities  planned  for  the 
program.  The  Women's  Bureau  will 
provide  written  comments  on  the  draft 
report  within  twenty  (20)  working  days 
if  substantive  problems  are  identified. 
The  grantee's  response  to  these 
comments  shall  be  incorporated  into  the 
final  report. 

7.  No  later  than  sixty-four  (64)  weeks 
after  award,  the  grantee  shall  submit  one 
(1)  camera  ready  copy  and  one  (1) 
diskette  (IBM  compatible,  WordPerfect 
5.1)  of  the  final  report.  The  report  shall 
cover  findings,  final  performance  data, 
evaluation  results  (where  applicable), 
and  plans  for  follow-up  of  participants. 
The  Final  Report  should  be  designed, 
developed  and  written  along 


professionally  accepted  standards. 
Copies  of  training  curricula  shall  be 
included,  as  well  as  the  final  plan  for 
replication  and  dissemination  of 
information.  An  Executive  Summary  of 
the  findings  and  recommendations,  if 
any,  shall  either  be  included  in  the 
report  or  accompany  the  report. 

Signed  at  Washington,  D.C.  on  February 
23, 1996. 

Dated:  February  23, 1996. 
Lavvrence  J.  Kuss, 
Grant  Officer. 

Appendix  A 

Assurances  and  Certifications  Signature 
Page 

The  Department  of  Labor  will  not 
award  a  grant  or  agreement  where  the 
grantee/recipient  has  failed  to  accept  the 
ASSURANCES  AND  CERTIFICATIONS 
contained  in  this  section.  By  signing 
and  returning  this  signature  page,  the 
grantee/recipient  is  providing  the 
certifications  set  for  below: 

A.  Assurances — Non-Construction 

programs 

B.  Debarment,  Suspension,  Ineligibility 

and  Voluntary  Exclusion — Lower 
Tier  Transaction 

C.  Certifications  Regarding  Lobbying: 

Debarment,  Suspension,  Drug-Free 
Workplace 

D.  Certification  of  Release  of 

Information 

E.  Nondiscrimination  and  Equal 

Opportunity  Requirement  of  JTPA 

Applicant  Name:     

Date: 

If  there  is  any  reason  why  one  of  the 
assurances  or  certifications  listed  cannot 
be  signed,  please  explain.  Applicant 
need  only  submit  and  return  this 
signature  page  with  the  grant 
application.  All  other  instructions  shall 
be  kept  on  file  by  the  applicant. 

Signature  of  Authorized  Certifying 
Official 


Applicant  Organization 


Title 


Dale  Submitted 

Please  Note:  This  signature  page  and 
any  pertinent  attachments  which  may 
be  required  by  these  assurances  and 
certifications  shall  be  attached  to  the 
applicant's  Cost  Proposal. 
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APPENDIX   B 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0041 


I.    TVM  OF  SUMMSSION: 
AppUealtofi 
Q    Conslnjclion 

Q  Non-Comtixtion 


Q  Construction 
D  NorvConstiuciion 


I.  DATE  SUeMITTEO 


1.  DATE  RECEIVED  tv  STATE 


4.  DATE  RECEIVED  IV  FEDERAL  AGENCY 


Appl<«nt  Idanlilwr 


Sill*  Appkcilon  Wcnlilw 


fmOtit  IO«nlil«( 


y  APPLICANT  INFORMATION 


Ltgal  Name 


Address  (0'v»  city,  coonty.  tUlt.  and  tip  codtY 


^.    EMPLOYER  IDENTIFICATION  NUMBER  (EIN|! 


1.  rrPE  OF  APPLICATION: 

□  Now  □  CeniinuaiKyi        □  Bevrsioo 

II  Revision,  aniar  apivapriala  lalta«(s)  in  boi(as).   Lj         Lj 

A  iTKreasc  Award         B  Oacieasa  Award  C  incieasa  Duration 

0  Oecrcts*  Duration     Oihar  fspoc.^rl' 


i«    CATALOG  OF  FEDERAL  OOMESTK 
ASSISTANCE  NUMBER: 


TlUE: 


Organualional  Urwi 


Nam*  and  talaphona  number  of  tha  parson  lo  tsa  coniactad  on  matlars  mvotmng 
this  application  Ign*  anm  cod*) 


J.  TYPE  OF  APPLICANT:  {»nl»r  »pf>ropniM  Ittlt  m  Ooi) 


"EI 


A  Slata  H  indapandeni  Schod  Dm 

B  Counly  I  Sma  Conlroled  Intntuian  o<  Highai  LaammQ 

C  Muncipal  J  Pinraia  Urvrvar siiy 

0  Township  K  Indian  Triba 

E  btiarstala  L  Indnnduai 

F  InlarmunKipal  M  Piolii  Organuaiion 

G  Spacial  Oismct  N  Oihar  (Spocify) 


I.  NAME  OF  FEDERAL  AGENCY: 


n.    DESCRIPTIVE  TTTLE  OF  APPLICANT'S  PROJECT 


II    ARFAS  AFFECTED  >r  PROJECT  (CJ!J«t    COunKtei.   iUlei    »\C) 


II   PROPOSED  p»o.;ecT 


L'X.'i'  4  Z'lW 


14    CO«G"FS^a»»*l.  OISTBICTS  OF 


3    Apcl'C^ 


b  Pioieci 


1i    eSTIMATEO  FUNDING 


a    Federal 


b    Ar.i>'icj/ii 


c  S' '  e 


(1   Local 


t    Pfogram  Income 


:j    TOTAL 


00 


00 


CO 


00 


.00 


00 


00 


It   IS  APPLICATION  SUBJECT  TO  BEViEW  Br  STATE  EXECUTIVE  ORDER  1H7J   PROCf  5S' 
a         YES   THIS  PREAPPLCATlOMiAPPLCATKDN  WAS  MADE  AVAILABLE  TO  TM£ 
STATE  EXECU^ivE  ORDER  1737?  PROCESS  FOR  REVIEW  ON 


DATE 


B        ^0     □    PROGRAM  IS  NOT  COVERED  8V  E  O    17377 

□    OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.    tS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 

Q]  Yes        II  "Yes."  attach  tn  eipUnaton 


D  '^ 


II    10  THE  BESr  0'  MY  KNOWI-tOOe  »SD  CEL.Ef    ALv  D*:*    N  Ti-lS  *PPllC»"'ON  PBtAPPLiCATION  ABE  TOLt  »N0  COBRECt.  Tm£  DOCUMENT  M»S  BEEN  OULT 
»UIH0«>iiCD  Bv  IME  GOVEBNMG  BOO*  OF  THE  4PP-,C«N'  AND  !>•(  iroilCANI  WILL  COMPLY  WITH  THE  «rTiCHtO  ASSURANCES  IF  THE  ASSISTANCE  IS  AWABOeO 


J   TYfwO  N^me  oi  Awihoi'/cd  Repieseniaiive 


t   '•■■e 


i1  S>r)naiuie  nl  Auihori/cd  Repieseniaiive 


::s£7: 


•ui  s  Su:   'Jvi-  *■ 


c    Teiep^o^e  nymoe* 


e  Dii»  S^"»d 


Ajthorized  lor  Loc^Jl  Reproduction 


l^'i-K'Cx-O    l>»   0>fti   I."    -  J'    'V    I'J.' 


7814  Federal  Register  /  Vol.  61,  No.  41  /  Thursday,  February  29,  1996  /  Notices 


I 


INSTRUCTIONS  FOR  THE  SF  424 


llus  IS  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preappUcations  and  applications  submitted 
for  Federal  assutance.  It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  Sutes  which  have 
csUblished  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Entry:  Item:  Entry: 


Item: 


1.  Self-explanatory. 

2.  Date  an>lication  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  Sute.use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

^'  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  meain  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  AssisUnce 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preappUcations,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


UMI 


Item: 
12. 


List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 


13.    Self-explanatory. 


14. 


15. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  District(s)  afTected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contribufor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  siame  categories  as  item  15. 

Applicants  should  contact  the  Sute  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  March  11,1 996. 
10:00  ain-12:00  noon,  U.S.  Department  of 
Labor.  Room  S-1011,  200  Constitution  Ave., 
NW..  Washington,  D.C.  20210. 

Purpox:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  tnrgaining 
positions  in  current  and  anticipated  trade 
negotiations.will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.Q  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  further  information,  contact:  Femand 
Lavallee.  Director,  Trade  Advisory  Group, 
Phone:  (202)  219-4752. 

Signed  at  Washington.  D.C.  this  23rd  day 
of  February  1996. 
joaqninOlRO, 

Deputy  Undersecretary,  International 
Affairs. 
(PR  Doc.  96-4613  Filed  2-2fr-96;  8:45  am] 

aiUMQ  OOOE  4610-2S-M 


Employment  and  Training 
Administration 

[TA-W-SI,  394;  TA-W-^1, 394A] 


Bilte  Athietic  Company;  Knoxville, 
Tennessee  and  Clierryville,  North 
Carolina;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worlter  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  25, 1995.  applicable  to  all 
workers  of  Bike  Athletic  Company 
located  in  Knoxville,  Tennessee.  The 
notice  was  published  in  the  Federal 
Register  on  October  5. 1995  (60  FR 
52213). 

Based  on  new  information  received 
from  petitioners,  the  Department 
reviewed  the  certification  for  workers  of 
the  subject  firm.  New  information 
provided  by  the  company  shows  that 
layoffs  have  occurred  at  the  subject 
firm's  Cherryville,  North  Carolina  plant. 
The  workers  are  engaged  in  the 
production  of  athletic  apparel. 


Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Bike  Athletic  located  in 
Cherryville. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversejy 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-31,  394  is  hereby  issued  as 
follows; 

"All  workers  of  Bike  Athletic 
Company,  Knoxville,  Tennessee  (TA- 
W-31,  394 A)  who  became  totally  or 
partially  separated  from  employment  on 
or  after  August  23, 1994  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  20th  day 
of  February  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-^627  Filed  2-28-96;  8:45  am) 

BILLING  CODE  451ft-30-M 


rTA-W-31,839] 

Cliampion  Products,  inc.  Scottsboro, 
Alat)ama;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  5.  1996  in 
response  to  a  worker  petition  which  was 
filed  January  11, 1996  on  behalf  of 
workers  at  Champion  Products, 
Scottsboro,  Alabama  (TA-W-31, 839). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-30,172A).  Consequently,  fiirther 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  16th  day  of 
February  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  apd 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-4623  Filed  2-28-96;  8:45  am) 

BILUNG  CODE  4510-3&-M 


[TA-W-30,172;  TA-W-30.172A] 

Champion  Products,  Inc.;  Slocomb, 
Alatiama  and  Scottsboro,  Alabama; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 


Worker  Adjustment  Assistance  on 
August  29, 1994,  applicable  to  all     « 
workers  of  Champion  Products,  Inc. 
located  in  Slocomb,  Alabama.  The 
notice  was  published  in  the  Federal 
Register  on  October  4, 1994  (59  FR 
50625). 

Based  on  new  information  received 
from  petitioners,  the  Department 
reviewed  the  certification  for  workers  of 
the  subject  firm.  New  information 
provided  by  the  company  shows  that 
the  subject  firm's  Scottsboro,  Alabama 
plant  was  scheduled  to  begin  closing  on 
January  26, 1996.  All  workers  are 
involved  in  the  production  of  fleece 
sweatsuits  and  will  be  terminated  from 
employment.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  the  workers  of 
Champion  Products  located  in 
Scottsboro. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,172  is  hereby  issued  as 
follows: 

"All  workers  of  Champion  Products, 
Inc.,  Slocomb,  Alabama  (TA-W- 
30,172),  and  Scottsboro,  Alabama  (TA- 
W-30, 172 A)  engaged  in  employment 
related  to  the  production  of  fleece 
sweatsuits,  who  became  totally  or 
partially  separated  from  employment  on 
or  after  July  22, 1993  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  16th  day 
of  February  1996. 
RusseU  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  96-4625  Filed  2-28-96;  8:45  am) 

BILUNG  CODE  4510-aO-4M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  of  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  11. 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  11, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 

Petitions  Instituted  on  Feb.  20, 1996 


the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Signed  at  Washington.  DC  this  20th  day  of 
February.  1996. 
RusseU  Kile, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services  Office  of  Trade 
Adjustment  Assistance 


TA-W- 


31 .920 
31,921 
31,922 
31,923 
31,924 

31.925 

31,926 

31,927 
31,928 
31,929 

31,930 
31.931 
31,932 
31,933 
31.934 
31,935 


Subject  fimi  (petitioners) 


Doranco,  Inc.  (Co) 

Pope  and  Talbot,  Inc.  (UPIU)  .. 
JPS  Elastomerics,  Corp.  (Co.) 

Sanfatex,  Inc.  (Co.) 

Marine  Transport  Lines  (NMU) 


Grow  Group,  Inc.  (Co.)  

McAllen  Separation  Co.  (Co.) 


Selment,  Inc.  (Wkrs)  

Hobet  Mining,  Inc.  (UMWA) 


Location 


Attleboro  Falls,  MA 

Eau  Claire,  Wl 

Stuart.  VA 

Red  Springs,  NC  ... 
Weetfawken,  NJ  .... 


New  YofK,  NY 
Mt.  Gilead.  NQ 


Hollander  Home  Fashions  (Wkrs) Rogers.  AR 


Quality  Stitching,  Inc.  (Wkrs)  

Jonbil,  Inc.  (Co.) ~ 

Hines  Oregon  Millworit  Ent  (Co.)  .... 
Victory  Cormgated  Cont.  (Woricers) 

Norwich  Manufacturing  (Wkrs) 

Parsons  Texties  (Comp)  


Albany,  OR  ... 
Madison.  WV 


Saluda.  SC 

Henderson.  NC  ... 

Hines.  OR 

Rosette.  NJ 

Norwich.  NY  

Casa  Grande.  AZ 


[FR  Doc.  96-4615  Filed  2-28-96;  8:45  ami 

BILUNG  COOE  451»-aO-M 


[TA-W-31,9141 

E  &  J  Apparel,  W.  Jordon,  Utah;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  7, 1996  in 
response  to  a  worker  petition  which  was 
filed  January  16, 1996  on  behalf  of 
workers  at  E  &  J  Apparel,  W.  Jordon, 
Utah  (TA-W-31,914). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-31,138A).  Consequently,  further 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  at  Washington,  D.C,  this  15lh  day 
of  February  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96^621  Filed  2-28-96;  8:45  am) 

BILUNG  COOE  4510-30-M 


[TA-W-31. 138;  TA-W-31, 138A] 

Layton  Sportswear,  Layton,  Utah  and  E 
&  J  Apparel  Manufacturing,  W.  Jordan, 
Utah;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  15, 1995,  applicable  to  all 
workers  of  Layton  Sportswear  located  in 
Layton,  Utah.  The  notice  was  published 
in  the  Federal  Register  on  September  1 , 
1995  (60  FR  45746). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 


Date  of 
petitkxi 


01/31/% 
01/31/96 
01/17/96 
01/26«6 
02/05/96 

02/06/96 

01/29/96 

01/19/96 
02/02/96 
01/26«6 

02/01/96 
01/25/96 
01/15/96 
01/28/96 
02/01/96 
02/12/96 


Product(s) 


Brackets,  Nameplates. 
Infants  Diapers. 
Cut  Rubber  Thread. 
Shirts. 
Ocean-Going  Trarlipof- 

tatx>n. 
Cmk»  Workers  (Paints. 

HousehoW  Prod). 
Separate  Threads  from 

Collars. 
Golf  aub  Heads. 
Coal  Mining. 
Polyester,  Feather  Bed  and 

Piltows. 
Boxer  Shorts. 
Jeans. 
Miltwofk. 

Corrugated  boxes 
Plastic  vacuum  parts. 
Outer  sportswear. 


for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  E  &  J  Apparel,  W,  Jordan, 
Utah.  E  &  I  Apparel  is  the  same 
company  as  Layton  Sportswear.  The 
workers  are  engaged  in  the  production 
of  men's  and  boys'  sportswear  and  girls' 
dresses. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  apparel 
The  Department  is  amending  the 
certification  to  cover  the  workers  of  E  & 
J  Apparel. 

The  amended  notice  applicable  to 
jA-W-31,138  is  hereby  issued  as 
follows^ 

All  workers  of  Lavton  Sportswear, 
Layton,  Utah  (TA-W-,11,138),  and  E  & 
J  Apparel,  W.  Jor"dan.  Utah  (TA-W-- 
31.138A)  who  became  totally  or 
partially  separated  from  employment  on 
or  after  June  2,  1994  are  eligible  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974." 


UMI 


7818 
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Signed  at  Washington.  DC  this  15th  day  of 
February  1996. 

Russell  T.  Kile,  ' 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-4620  Filed  2-28-96;  8:45  am) 
BHJJNG  CODE  4510-30-M 


[TA-W-M,120N]  I 

MolHie  Exploration  and  Producing 
U.S.,  Incorporated  (MEPUS)  Houston 
Division  a/k/a  Mobil  Administration 
Service  Company  Inc.  (MASCI)  a/k/a 
Mobil  Natural  Gas,  Inc.  (MNGI) 
Headquartered  in  Houston,  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Operating  at  Other  Sites  in  the  Following 
States:  TA-W-30, 120O  California;  TA-VV- 
30,120P  Louisiana;  TA-W-30,120Q  New 
Mexico:  TA-W-30,120R  Oklahoma;  and  TA- 
W-31,120S  Texas. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  apply  for 
Worker  Adjustment  Assistance  on 
September  30, 1994,  applicable  to  all 
workers  of  Mobil  Exploration  and 
Producing  U.S..  Incorporated  (MEPUS), 
Houston  Division,  headquartered  in 
Houston,  Texas  and  operating  at  various 
locations  in  the  United  States.  The 
notice  was  published  in  the  Federal 
Register  on  October  21, 1994  (59  FR 
53211).  The  certification  was  amended 
on  September  20, 1995  to  include  other 
corporate  affiUates.  The  notice  was 
published  in  the  Federal. Register  on 
November  7. 1995  (60  FR  56173). 

At  the  request  of  the  company,  the 
Department  reviewed  the  subject 
certification.  New  information  received 
from  the  company  shows  that  worker 
separations  will  occur  at  Mobil  Natural 
Gas  Inc.,  which  is  a  corporate  affiliate  of 


MEPUS.  The  workers  are  engaged  in 
employment  related  to  the  marketing  of 
crude  oil  and  natural  gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  crude 
oil  and  natural  gas.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  the  workers  of 
Mobil  Natural  Gas  Inc. 

The  amended  notice  applicable  to 
TA-W-30, 120  is  hereby  issued  as 
follows: 

"All  workers  of  Mobil  Exploration 
and  Producing  U.S.,  Incorporated 
(MEPUS),  Houston  Division,  a/k/a 
Mobil  Administrative  Service  Company, 
Inc.  (MASCI),  a/k/a  Mobil  Natural  Gas, 
Inc.  (MNGI),  headquartered  in  Houston, 
Texas  (TA-W-30.120N);  and  operating 
at  other  sites  in  California  (TA-W- 
30, 120N),  and  operating  at  other  sites  in 
California  (TA-W-30,1200),  Louisiana 
(TA-W-30,120P),  New  Mexico  (TA- 
31.120Q),  Oklahoma  (TA-W-30,120R). 
and  Texas  (TA-W-31,120S)  engaged  in 
activities  related  to  exploration  and 
production  of  crude  oil  and  natural  gas 
who  became  totally  or  partially 
separated  from  employment  on  or  after 
April  30,  1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  15th  day  of 
February  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-4624  Filed  2-28-96;  8:45  am] 

BILUNG  CODE  451&-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  fded  with  the 
Secretary  of  Labor  under  Section  221(a) 

Appendix 

Petitions  Instituted  on  Feb.  12,  1996 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  wdth  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  11, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  11, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washfngton.  D.C.  20210. 

Signed  at  Washington,  D.C.  this  12th  day 
of  February,  1996. 

Russell  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services  Office  of  Trade 
Adjustment  Assistance. 


TA-W- 


31,888 
31,889 

31,890 
31,891 
31,892 

31,893 
31,894 
31.895 
31.896 
31,897 


Subject  firm  (petitioners) 


Porter  HQuselTd.  (Co.) 

Kids  Today,  LTD  (Co.)  

Christian  Bros.  Logging  (Co.  Wkr) 

Medical  Textiles,  Inc.  (Co.)  

Augat,  Inc.  (Co.) 

Pent  House  Sale  Corp.  (Wkrs)  .... 

Inland  Container  Corp.  (UPIU) 

Mallinckrodt  Medical  (mis) 

Rivera  Shirt  Factory  (Wkrs)  

Kenwood  U.S.A.  (Wkrs)  


Location 


New  York,  NY  

New  York  City,  NY 

Cascade,  ID  

South  Boston,  VA  . 
Mashpee,  MA 

Franklin,  MA 

Macon,  GA  

St.  Louis.  MO  

Pontotoc,  MS 

Mt.  Olive,  NJ  


Date  of 
petition 


01/29/96 
01/25/96 

01/19/96 
01/30/96 
02/02/96 

01/24/96 
01/26/96 
12/03/95 
01/19/96 
12/21/95 


Product(s) 


Ladies'  Wear. 

Children's  Shirts  and  T- 
Shirts. 

Timber. 

Orthopedic  Elastic. 

Electronk:  Related  Prod- 
ucts. 

Ladies  Belts,  Accessories. 

Corrugated  Boxes. 

Medical  Supplies. 

Men's  and  Boys'  Shirts. 

Warehouse/Sales  Office. 


PETITIONS  INSTITUTED  ON  FEB.  12,  1 996— Continued 


TA-W- 


31,898 

31,899 

31,900 
31,901 
31,902 
31,903 
31,904 
31,905 
31,906 

31.907 
31.908 
31.909 

31,910 

31,911 
31,912 
31.913 
31.914 

31.915 

31,916 
31,917 
31,918 

31,919 


Subject  firm  (petitkHiers) 


Tandy  Electronics  Design  (Wkrs) 


Marion  Plywood  Corp.  (Wkrs) 


BHP  Petroleum  Inc.  (Co.)  

Anchor  Glass  Container  (GMP)  . 
Gtobe  Business  Furniture  (lUE)  . 
West  Point  Stevens,  Inc.  (Wkrs) 
Amerkana  Knitting  Mills  (Wkrs)  . 

Bass  Manufacturing  (Co.)  

H.H.  Cutler  Co.  (Wkrs) 


Location 


Ft.  Worth.  TX 
Shawano.  Wl 


Natk)nal  Metal  Products  (SEIU)  .. 

Quality  Stitch  (Co.) 

Whispering  Pines  Sports.  (Wkrs) 


Augat  Wiring  Systems  (Comp) 


Bausch  &  Lomb  (Wkrs) 

Bausch  &  Lomb  (Wkrs) 

Florsheim  Shoe  Company  (Wkrs) 
E  &  J  Apparel  (Wkrs) 


Imperial  Bondware  (Wkrs) 


Imperial  WaHcovering  (UPIU) 

Stitches  (Wkrs) 

Takata  Inc.  (Wkrs) 


Houston,  TX  .... 
Qiffwood,  NJ  ... 

Franklin,  KY 

BkJdeford,  ME  . 
Opa  Locka,  PL 
Camden,  TN  ... 
Oxford,  MS  


Date  of 

petitkxi 


BensonviHe 
Sparta,  GA  ... 
Pageland,  SC 


IL 


Montgomery,  AL 


Oakland.  MD  

Tucker,  GA  

Cape  Girardeau,  MO 
West  Jordan,  UT 


LaFayette,  GA 


Toymax  Inc.  (Comp) 


HammoTKl.  IN 
El  Paso,  TX  ... 
Del  Rk).  TX  .... 


Westbum.  NY 01/26/96 


01/22/96 

01/25«6 

01/24/96 
01/06/96 
01/10/96 
01/18/96 
01/18/96 
01/12/96 
01/18/96 


01/18/96 
01/24/96 
01/19/96 

01/17/96 

0M26/96 
01/19/96 
01/22/96 
01/16/96 

01/11/96 

01/19/96 
01/11/96 
01/24/96 


Product(s) 


Design  of  Consumer  Elec- 
tron's. 

Intenor/Extenof  Door  and 
Window  Parts. 

Oil  and  Gas. 

Glass  BoWes  and  Jars. 

Offk»  Furniture. 

Blankets. 

Fabdcs^ 

Ladiefnops. 

Infants  and  CtiiWrens' 
Playwear. 

Auto  Parts  tor  Ford. 

Jeans. 

Men's  and  Ladies'  Poto 
Type  GuH  Stiirts. 

Automotive  Wiring  Assem- 
blies. 

Sunglass  Lenses. 

Electric  Toottibfushes. 

Men's  Stioes. 

Men's  and  Boys'  Sports- 
wear. Girfs  Dresses. 

Plastk:  Drmking  Cups  and 
Lkjs. 

WaHpaper. 

Garments. 

Safety  Restraints  for  Auto 
Industry. 

Toys. 


(FR  Doc.  96-4617  Filed  2-28-96;  8:45  ami 

BILUNG  CODE  4510-aO-M 
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(TA^-31,315;  TA-W-31,315A1 

Wirekraft  Industries,  Inc.  Burcliff 
Division;  Ft  Smittt,  Arkansas  and 
Franklin,  North  Carolina;  Amended 
Certiflcation  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  28, 1995,  applicable  to  all 
workers  of  Wirekraft  Industries,  Burcliff 
Division,  located  in  Ft.  Smith  Arkansas. 
The  notice  was  published  in  the  Federal 
Register  on  September  26, 1995  (60  FR 
49635). 

Based  on  new  information  received 
from  petitioners,  the  Department 
reviewed  the  certification  for  workers  of 
the  subject  firm.  The  workers  are 
engaged  in  the  production  of  electrical 
wiring  harnesses  for  ranges  and 
refrigerators,  as  well  as  controls  for 
small  electrical  appliances.  The 
company  reports  that  layoffs  will  occur 
at  the  subject  firm's  Franklin,  North 
Carolina  location,  when  plant  closure 


begins  in  March  1996.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  the  workers  of  the 
subject  firm  located  in  Franklin. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
XA-W-31,315  is  hereby  issued  as 
follows: 

"All  workers  of  Wirekraft  Industries. 
Inc..  BurcHff  Division.  Ft.  Smith, 
Arkansas  (TA-W-31.315)  and  Franklin, 
North  Carolina  (TA-W-31,315A)  who 
became  totally  or  partially  separated 
from  employment  on  or  after  July  25, 
1994  are  eUgible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  20th  day 
of  February  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-4626  Filed  2-28-96;  8:45  ami 

BaiJNG  CODE  4610-aO-M 


[NAFTA-006Q7] 

Boise  Cascade,  Timber  A  Wood 
Products  Division  La  Grande,  OR; 
Determinations  Regarding  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance;  Correction 

This  notice  corrects  the  notice  on 
petition  NAFTA-00697  which  was 
published  in  the  Federal  Register  on 
February  9,  1996  (61  FR  5036)  is  FR 
Document  96-2892. 

The  Department  inadvertently  cited 
the  location  of  the  subject  firm  as 
Yakima,  Washington. 

The  notice  of  termination  of 
investigation  for  petition  NAFTA-00697 
appearing  on  page  5036  should  read: 
"Boise  Cascade,  Timber  &  Wood 
Products  Division,  La  Grande,  Oregon." 

Signed  in  Washington.  DC,  this  15th  day 
of  February  1996. 
Russell  T.  Kile, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96^618  Filed  2-28-96;  8:45  am) 
BILUNQ  CODE  4S10-30-M 
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[NAFrA-0072q  I 

Karl  J.  Marx  Company,  Inc.,  New  York, 
New  Yortq  Negative  Determination 
Ragardng  Eligibility  To  Apply  for 
NAFTA-TrMWitional  Adjustment 
Assistance 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
2S0(a).  Subchapter  D,  Chapter  2.  Title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C  2331),  the  Department  of 
Labor  herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  NAFTA-TAA. 

llie  investigation  was  initiated  on 
December  13, 1995  in  response  to  a 
petition  filed  on  behalf  of  wgrkers  at  the 
Karl  J.  Marx  Company,  Inc.  located  in 
New  York,  New  York.  The  workers  were 
engaged  in  the  activities  solely  related 
to  buying  and  selling  fully 
manufactured  clothing  goods.  The  Karl 
J.  Marx  Company,  Inc.  is  a  buying 
service  that  serves  both  small  stores  and 
major  chain  stores  in  assisting  them  in 
finding  the  best  prices  (of  clothing  and 
houseware  goods)  in  the  market. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  the  Trade  Act  of  1974,  and 
this  determination  has  been  upheldsn 
the  United  States  Court  of  Appeals. 

Therefore,  workers  at  the  Karl  J.  Mai  x 
Company,  Inc.  located  in  New  York, 
New  York  may  be  certified  only  if  their 
separation  was  caused  importantly  by  a 
reduced  demand  for  their  services  from 
a  parent  firm,  a  firm  otherwise  related 
to  the  subject  firm  by  ownership,  or  a 
firm  related  by  control.  In  any  case,  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification  and 
the  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  The 
workers  of  the  subject  firm  were  not  in 
direct  support  to  any  company  affiliated 
production  facility;  therefore,  these 
conditions  have  not  been  met  for 
workers  at  the  subject  firm. 

Conclusion  \ 

After  careful  review,  I  determine  that 
all  workers  at  Karl  J.  Marx  Company, 
Inc.  located  in  New  York.  New  York  are 
denied  eligibility  to  apply  for  NAFTA- 


TAA  under  Section  250  of  the  Trade  Act 
of  1974. 

An  investigation  was  instituted  on 
January  22.  1996  for  trade  adjustment 
assistance  (TA-W-3 1,789)  under 
Section  223  of  the  Trade  Act  (19  U.S.C. 
2273).  A  final  determination  should  be 
made  within  60  days  of  the  institution 
date. 

Signed  at  Washington,  DC.,  this  25th  day 
of  January  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policyand 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-4619  Filed  2-28-96:  8:45  am] 

BILUNG  CODE  4Sia->-M 


[NAFTA-00707] 

S.E.A.  Enterprises,  Inc.,  Kent, 
Washington;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  November  20. 1995  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
S.E.A.  Enterprises,  Inc.  located  in  Kent, 
Washington.  The  subject  firm  is  engaged 
in  the  coupon  redemption  service. 
Workers  sort  coupons  that  have  been 
redeemed  to  grocery  stores  and  send 
them  back  to  the  manufacturer. 

In  a  letter  dated  February  16, 1996  to 
the  Department  of  Labor  investigator, 
the  petitioner  requested  that  the  petition 
for  NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.,  this  16th  day 
of  February  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policyand 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-^616  Filed  2-28-96;  8:45  amj 

BtLUNG  CODE  4S1(>-aO-M 


Employment  Standards  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations 

1.  Rehabilitation  Plan  and  Award  (OWCP-16) 

2.  Rehabilitation  Action  Report  (OWCF-44) 

3.  Report  of  Changes  That  May  Affect  Your 

Black  Lung  Benefits  (CM-929) 


4.  Report  of  Construction  Contractor's  Wage 

Rates  (WD-10) 

5.  20  CFR  Part  825— The  Family  and  Medical 

Leave  Act  of  1993 

6.  Notice  of  Recurrance  of  Disability  and 

Claim  for  Continuation  of  Pay/ 
Compensation  (CA-2a) 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Emplojrment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of:  (1) 
RehabiUtation  Plan  and  Award;  (2) 
Rehabilitation  Action  Report;  (3)  Report 
of  Changes  that  May  Affect  Your  Black 
Lung  Benefits;  (4)  Report  of 
Construction  Contractor's  Wage  Rates; 
(5)  20  CFR  Part  825— The  Family  and 
Medical  Leave  Act  of  1993;  (6)  Notice  of 
Recurrance  of  Disability  and  Claim  for 
Continuance  of  Pay/Compensation. 

Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  6, 1996.  The 
Department  of  Labor  is  particularly 
interested  in  comments  which: 

■  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 


UMI 


e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  labor,  200  Constitution 
Ave.,  N.W.,  Room  S-3201,  Washington. 
D.C.  20210,  telephone  (202)  219-7601 
(this  is  not  a  toll-free  number),  fax  202- 
219-6592. 

SUPPLEMENTARY  INFORMATION: 

Rehabilitation  Plan  and  Award 

/.  Background:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (LSHWCA) 
and  the  Federal  Employees 
Compensation  Act  (FECA).  Both  of  these 
Acts  provide  for  rehabilitation  services 
to  eligible  injured  workers.  This  form 
(OWCP-16)  is  used  to  document  the 
plan  for  rehabilitation  services 
submitted  to  OWCP  by  the  injured 
worker  and  the  rehabilitation  counselor, 
and  is  used  by  OWCP  to  award  payment 
from  funds  provided  for  rehabilitation. 
The  form  summarizes  the  nature  and 
costs  of  the  rehabilitation  program  for  a 
prompt  decision  on  funding  by  OWCP. 
The  signatures  of  the  parties  on  the  form 
document  their  collective  approval  of 
the  plan. 

II.  Current  Actions:  The  Department  of 
Labor  seeks  the  extension  of  approval  to 
collect  this  information  in  order  to  carry 
out  its  responsibility  to  provide  and 
fund  rehabilitation  for  injured  workers. 

Rehabilitation  Action  Report 

/.  Background:  The  Office  of  Workers' 
Compensation  administers  the  Federal 
Employees'  Compensation  Act.  This  Act 
provides  rehabilitation  services  to 
eligible  injured  workers.  The  cost  of 
these  services  are  paid  from  the 
Employees'  Compensation  Fund.  The 
Rehabilitation  Action  Report  is 
submitted  to  OWCP  by  the 
rehabilitation  counselor  and  gives 
prompt  notification  of  key  events 
requiring  action  in  the  vocational 
rehabilitation  process. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  the  extension  of  approval  to 
collect  this  information  in  order  to  carry 
out  its  responsibility  to  provide  and 
fund  rehabilitation  for  injured  workers. 

Report  of  Changes  That  May  Affect 
Your  Black  Lung  Benefits 

/.  Background:  The  Office  of  Workers' 
Compensation  Programs  Division  of 
Coal  Mine  Workers'  Compensation, 
provides  for  the  payments  of  benefits  to 
coal  miners  who  are  totally  disabled  due 
to  pneumonconiosis  and  to  certain 
survivors  of  miners  who  die  due  to 
pneumoconiosis.  Once  a  miner  or 
survivor  is  found  eligible  for  benefits. 


the  primary  beneficiary  is  requested  to 
report  certain  changes  that  may  affect 
benefits.  Responses  to  the  form  (CM- 
929)  are  reviewed  to  verify  information 
in  the  claim  file  and  to  identify  changes 
such  as  income,  marital  and 
dependency  status. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  the  extension  of  approval  to 
collect  this  information  in  order  to  carry 
out  its  responsibility  to  verify  and 
update  on  a  regular  basis  factors  that 
affect  a  beneficiary's  entitlement  to 
benefits. 

Report  of  Construction  Contractor's 
Wage  Rates 

/.  Background:  The  Wage  and  Hour 
Division  administers  the  Davis-Bacon 
Act.  The  Act  provides,  in  part,  that 
".  .  .  every  contract  in  excess  of  $2,000 
.  .  .  which  requires  or  involves  the 
employment  of  mechanics  and/or 
laborers  shall  contain  a  provision  stating 
the  minimum  wages  to  be  paid  various 
classes  of  laborers  and  mechanics  which 
shall  be  based  upon  the  wages  that  will 
be  determined  by  the  Secretary  of  Labor 
to  be  prevailing  for  the  corresponding 
classes  of  laborers  and  mechanics 
employed  on  projects  of  a  character 
similar  to  the  contract  work  in  the  city, 
town,  village  or  other  civil  subdivision 
of  the  State  in  which  the  work  is 
performed .  .  ." 

U.  Current  Actions:  The  Department  of 
Labor  seeks  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  under  the  Davis- 
Bacon  and  Related  Acts  to  determine 
locally  prevailing  wage  rates. 

20  CFR  Fart  825— The  Family  and 
Medical  L«ave  Act  of  1993 

/.  Background:  The  Family  and 
Medical  Leave  Act  of  1993  (FMLA) 
requires  private  sector  employers  of  50 
or  more  employees,  and  public  agencies, 
to  provide  up  to  12  weeks  of  unpaid, 
job-protected  leave  to  eligible 
employees  for  certain  family  and 
medical  reasons.  The  Act  imposes 
certain  recordkeeping  and  reporTing 
requirements  in  order  for  the 
Department  of  Labor  to  determine 
employer  compliance  with  FMLA. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  the  extension  of  approval  to 
collect  this  information  in  order  to 
ensure  that  both  employers  and 
employees  are  aware  of,  and  can 
exercise  their  rights  and  meet  their 
respective  obligations  under  FMLA,  and 
to  carry  out  its  statutory  responsibility 
to  investigate  and  ensure  employer 
compliance. 


Notice  of  Recurrance  of  Disability  and 
Claim  for  Continuation  of  Pay/ 
Compensation 

/.  Background:  The  Office  of  Workers" 
Compensation  Programs  administers  the 
Federal  Employee's  Compensation  Act. 
This  statute  provides  for  continuation  of 
pay  or  compensation  for  work  related 
injury  or  disease  resulting  from  Federal 
employment.  This  form  requests 
information  from  claimants  with 
previously  accepted  injuries  who  claim 
a  recurrence  of  disability,  and  from  their 
supervisors.  The  form  requests 
information  relating  to  the  specific 
circumstances  leading  up  to  the 
recurrance  and  employment  and 
earnings  information. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  the  extension  of  approval  to 
collect  this  information  in  order  to 
determine  if  benefits  are  payable  for  a 
recurrence  of  an  injury. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 
"   Title:  Rehabilitation  Plan  and  Award. 

OMB  Number:  1215-0067. 

Agency  Number:  OWCP-16. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 

Total  Respondents:  7,000. 

Frequency:  On  occasion. 

Total  Responses:  7.000. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  3,500. 

Estimated  Total  Burden  Cost:  $0. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

T/t/e;  Rehabilitation  Action  Award. 

OMB  Number:  1215-0182. 

Agency  Number:  OWCP--14. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households, 

Total  Respondents:  7,000. 

Frequency:  On  occasion. 

Total  Responses:  7.000. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  3,500. 

Estimated  Total  Burden  Cost:  0. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Report  of  Changes  That  May 
Affect  Your  Black  Lung  Benefits. 

OMB  Number:  1215-0084. 

'Agency  Number:  CM-929. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  35,000. 

Frequency:  Biennially. 

Total  Responses:  35.000. 

Average  Time  per  Response:  5  to  8 
minutes. 

Estimated  Total  Burden  Hours:  3.092. 
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Estimated  Total  Burden  Cost:  0. 
Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Report  of  Construction 
Contractor's  Wage  Rates. 

OMB  Number:  1215-0046. 

Agency  Number:  WEV-l  0 . 

Affected  Public:  Businesses  or  other 
for-profit. 

Total  Respondents:  37,500. 

Frequency:  On  occasion. 

Total  Responses:  75,000. 

Avemge  Time  per  Response:  20 
minutes. 

Estimated  Total  Burden  Hours: 
25,000. 

Estimated  Total  Burden  Cost:  0. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  29  CFR  Part  285— The  Family 
and  Medical  Leave  Act  of  1993. 

OAiB  Number:  1215-0181. 

Agency  Number:  WH-380  and  WH- 
381. 

Recordkeeping:  3  years. 

Affected  Public:  Individuals  or 
households,  Businesses  or  other  For- 
Profit,  Not-for-profit  institutions,  Farms, 
State,  local  or  Tribal  Government. 

Total  Respondents:  3.9  million. 

Frequency:  Recordkeeping;  Reporting 
On  occasion. 

Total  Responses:  9.1425  million. 

Average  Time  per  Response:  10 
minutes. 

Estimated  Total  Burden  Hours: 
645.625. 

Estimated  Total  Burden  Cost:  $0. 

Type  of  Review:  Extension. 

Agency;  Employment  Standards 
Administration. 

Title:  Notice  of  Recurrance  of 
Disability  and  Claim  for  Continuation  of 
Pay/Compensation. 

OMB  Number:  1215-0167. 

Agency  Number:  CA-2a. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  550. 

Frequency:  Once  per  recurrance  of 
injury. 

Total  Responses:  550. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  275. 

Estimated  Total  Burden  Cost:  $176. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  February  23,  1996. 
Cecily  A.  Raybum, 

Chief,  Division  of  Financial  Management, 

Office  of  Management,  Administration  and 

Planning,  Employment  Standards 

Administration. 

(FR  Doc.  96-4614  Filed  2-28-96;  8:45  ami 

BILLING  CODE  4S10-Z7-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment.  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  36,  Licenses  and 
Radiation  Safety  Requirements  for 
Irradiators. 

3.  The  form  number  if  applicable:  Not 
applicable . 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  5-year  resubmittal  of  the 
information  for  renewal  of  the  license. 
In  addition,  recordkeeping  must  be 
performed  on  an  on-going  basis,  and 
reports  of  accidents  and  other  abnormal 
events  must  be  reported  on  an  as- 
necessary  basis. 

5.  Who  will  be  required  or  asked  to 
report:  All  irradiators  licensed  by  NRC 
or  an  Agreement  State 

6.  An  estimate  of  the  number  of 
responses:  15  reports  per  year. 

7.  The  estimated  number  of  annual 
respondents:  60  NRC  licensees  and  120 
Agreement  State  licensees 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  84,030  hours 
(1500  hours  for  reporting  requirements 
and  82,530  hours  for  recordkeeping 
requirements) 


9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable, 

10.  Abstract:  10  CFR  Part  36  contains 
mandatory  requirements  for  the 
issuance  of  a  license  authorizing  the  use 
of  sealed  sources  containing  radioactive 
materials  in  irradiators  used  to  irradiate 
objects  or  materials  for  a  variety  of 
purposes  in  research,  industry,  and 
other  fields.  The  subparts  cover  specific 
requirements  for  obtaining  a  license  or 
license  exemption;  design  and 
performance  criteria  for  irradiators;  and 
radiation  safety  requirements  for 
operating  irradiators,  including 
requirements  for  operator  training, 
written  operating  and  emergency 
procedures,  personnel  monitoring, 
radiation  surveys,  inspection,  and 
maintenance.  10  CFR  Part  36  also 
contains  the  recordkeeping  and 
reporting  requirements  that  are 
necessary  to  ensure  that  the  irradiator  is 
being  safely  operated  so  that  it  poses  no 
danger  to  the  health  and  safety  of  the 
general  public  and  the  irradiator 
employees. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Comments  and  questions  should 
be  directed  to  the  OMB  reviewer  by 
April  1, 1996:  Troy  Hillier,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0158),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  February  1996. 

For  the  Nuclear  Regulatory-Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  96-4681  Filed  2-28-96;  8:45  am) 
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[Docket  No.  50-440} 

The  Cleveland  Electric  Illuminating 
Company,  Et  Al.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58,  issued  to  The  Cleveland  Electric 
Illuminating  Company,  et  al.  (the 
licensee),  for  operation  of  the  Perry 
Nuclear  Power  Plant,  Unit  1,  located  in 
Lake  County,  Ohio. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
to  allow  one  main  steam  line's  leakage 
rate  to  be  as  high  as  35  standard  cubic 
feet  per  hour  (scfh)  as  long  as  the  total 
leakage  rate  through  all  four  main  steam 
lines  does  not  exceed  100  scfh  until  the 
end  of  Operating  Cycle  6. 

The  need  for  a  change  to  the  main 
steam  line  leakage  rate  limits  became 
apparent  on  February  11, 1996,  during 
surveillance  testing  of  the  main  steam 
lines.  The  "C"  main  steam  line  was 
found  to  exceed  the  TS  limit  of  25  scfh 
by  3.1  scfh.  However,  the  total  of  all 
four  main  steam  lines  was  less  than  100 
scfh.  Repair  of  the  responsible  valve  to 
reduce  the  leakage  below  25  scfh  would 
provide  no  significant  benefit  to  safety, 
while  involving  an  estimated  2  person- 
REM  of  radiation  exposure  and  an 
estimated  2200  person-hours  of  work. 
Plant  startup  from  the  current  refueling 
outage  is  scheduled  for  March  27, 1996. 
Therefore,  the  license  amendment  is 
needed  prior  to  that  date  to  avoid 
delaying  plant  startup.  The  request  was 
submitted  in  a  timely  fashion  since 
discovery  that  the  "C"  main  steam  line 
exceeded  the  leakage  rate  limits,  and  the 
circumstances  could  not  have  been 
avoided. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diff'erent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  TS  change  requests 
a  relaxation  of  the  leakage  rate  requirements 
for  one  main  steam  line  while  preserving  the 
overall  leakage  rate  limit  for  the  main  steam 
line  penetrations.  The  proposed  leakage  rate 
limit  is  well  below  any  steam  line  leakage 
rate  that  is  used  as  an  accident  assumption, 
and  the  proposed  change  would  not  increase 
the  probability  that  a  steam  line  rupture 
would  occur.  Therefore,  the  probability  of  an 
accident  previously  evaluated  has  not 
changed.  In  addition,  the  proposed  overall 
leakage  rate  limit  is  the  leakage  rate  limit 
used  in  the  accident  analysis,  and  that  limit 
is  not  being  changed  by  this  proposal. 
Therefore,  the  proposed  change  does  not 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  change  increases  the  allowable 
leakage  rate  for  one  main  steam  line,  without 
changing  the  combined  leakage  rate  for  the 
four  main  steam  lines.  This  request  does  not 
change  the  method  for  operation  of  the  plant. 
Thus  the  requested  change  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 
The  proposed  change  does  not  revise  the 
overall  leakage  rate  permitted  in  the  present 
Specifications  for  leakage  through  the  main 
steam  lines.  An  increase  in  the  leakage  rate 
of  any  one  main  steam  line  is  not  considered 
in  any  accident  analysis.  It  is  the  combined 
main  steam  line  penetration  leakage  rate  that 
is  assumed  in  the  accident  analysis.  Thus, 
since  this  assumed  leakage  rate  is  not  being 
revised,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

^Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
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expiration  of  the  15-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  suhmitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notic-e.  Written 
comments  mav  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  1,  1996,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  f>erson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Porry 
Public  Library,  3753  Main  Street.  Perry. 
Ohio.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safely  and  Licensing  Board, 
designated  by  the  Commission  or  by  tlu' 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
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request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
follownng  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  cmler  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  mattOT  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docvmients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Gail  H. 
Marcus:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Jay  E.  Silberg,  Shaw, 
Pittman.  Potts  &  Trowbridge.  2300  N 
Street.  NW..  Washington.  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 


Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR2.714(a)(l)(iHv)  and  2.714(d). 

For  fiulher  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  17, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Perry  PubUc  Library,  3753  Main 
Street,  Perry,  Ohio. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 

|on  B.  Hopldiis, 

Senior  Project  Manager,  Project  Directorate 
jn-3.  Division  of  Reactor  Projects-UI/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-4684  Filed  2-28-96;  8:45  am] 
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[Docket  No.  50-309] 

Maine  Yankee  Atomic  Power  Company. 
Maine  Yankee  Atomic  Power  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fadhty  Operating  License  No.  DPR- 
36,  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensee),  for 
operation  of  Maine  Yankee  Atomic 
Power  Station,  located  in  Lincoln 
County,  Maine. 

Environmental  Assessment 

Identification  of  the  Pmposed  Action 

The  proposed  amendment  would 
allow  the  use  of  fuel  having  an  initial 
'  composition  of  natural  or  slightly 
enriched  uranium  dioxide  as  fuel 
material,  consistent  with  the  limitation 
of  NUREG-1432,  "Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants."  Currently,  Maine 
Yankee  Technical  Specification  (TS) 
1.3.A,  Reactor  Core,  specifies  "The 
maximum  as-fabricated  radially- 
averaged  enrichment  of  any  axial 
enrichment  zone  within  a  fuel  assembly 
shall  be  3.95  weight  percent  U-235." 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  30, 1995,  as 
supplemented  by  letter  dated  January 
15, 1996. 
The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  needed 
so  that  the  licensee  may  use  fuel  having 
a  higher  enrichment  than  currently 
allowed  by  its  license.  Higher 


enrichment  fuel  would  allow  extended 
fuel  irradiation  and  thus  achieve  longer 
fuel  cycles  in  the  future. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  The  proposed  revision  would 
allow  the  use  of  fuel  having  an  initial 
composition  of  natural  or  slightly 
enriched  uranium  dioxide  as  fuel 
material,  consistent  with  the  limitation 
of  NUREG-1432,  "Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants."  In  effect,  the  fuel 
would  be  limited  to  a  maximum 
uranium-235  enrichment  of  4.5  weight 
percent,  as  specified  in  TS  4.3.1.1  and 
4.3.1.2,  relating  to  the  spent  fuel  pool 
limits  for  storing  new  and  spent  fiiel. 
The  safety  considerations  associated 
with  the  use  of  such  fuel  have  been 
evaluated  by  the  NRC  staff  The  staff  has 
concluded  that  such  a  change  would  not 
adversely  affect  plant  safety.  The 
proposed  change  has  no  adverse  effect 
on  the  probability  of  any  accident.  No 
change  is  being  made  in  the  types  or 
amounts  of  any  radiological  effluents 
that  may  be  released  offsite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  (an  enveloping  case  for  the 
Maine  Yankee  Atomic  Power  Station, 
because  fiiel  bumup  remains 
unchanged)  were  published  and 
discussed  in  the  staff  assessment  titled, 
"NRC  Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  ftt)m 
Extended  Fuel  Enrichment  and 
Irradiation,"  dated  July  7, 1988.  and 
published  in  the  Federal  Register  on 
August  11,  1988  (53  FR  30355),  as 
corrected  on  August  24. 1988  (53  FR 
32322).  in  connection  with  Shearon 
Harris  Nuclear  Power  Plant  Unit  1: 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  As  indicated 
therein,  the  environmental  cost 
contribution  of  the  proposed  increase  in 
the  fuel  enrichment  and  irradiation 
limits  are  either  unchanged  or  may.  in 
fact,  be  reduced  from  those  summarized 
in  Summary  Table  S-4  of  10  CFR 
51.52(c).  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

With  regard  to  potential 
noni-adiological  impacts  of  reactor 
operation  with  higher  enrichment,  the 
proposed  action  involves  features 
located  entirely  within  the  restricted 


area  as  defined  in  10  CFR  Part  20.  The 
proposed  action  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Maine  Yankee  Atomic    * 
Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  26, 1995,  the  staff  consulted 
with  the  Maine  State  official,  Mr. 
Patrick  J.  Dostie  of  the  Department  of 
Human  Services,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  August  30.  1995.  and 
January  15, 1996,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street, 
NW.  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Wiscasset  Public  Library.  High  Street, 
P.O.  Box  367,  Wiscasset.  ME  04578. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  February  1996. 


For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Deputy  Dinector,  Division  of  Reactor 
Projects — ////.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  96-4682  Filed  2-28-96;  8:45  ami 
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[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Company; 
Correction 

The  February  14,  1996.  Federal 
Register  contained  a  "Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing.  "  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  2.  This  notice  corrects  the  notice 
published  in  the  Federal  Register  on 
February  14.  1996,  (61  FR  5816).  The 
"Date  of  amendment  request:  January 
26,  1996"  is  corrected  to  January  16, 
1996. 

Dated  at  Rockville.  Marvland.  this  22nd 
day  of  February  1996 
For  the  Nuclear  Regulatory  (x)mmission 
Guy  S.  Vissing, 

Senior  Project  Manager.  Nortlieast  I  Htlities 
Project  Directorate,  Division  of  Reactor 
Projects — ////.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  96-4685  Filed  2-28-96;  8:45  am| 
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[Docket  No.  50-029] 

Yankee  Atomic  Electric  Company 
(License  No.  OPR-3);  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with 
respect  to  a  Petition,  dated  I,inuary  17, 
1996,  by  Citizens  Awareness  Network 
and  New  England  Coalition  on  Nuclear 
Pollution  (Petitioners).  The  Petitiontfrs 
requested  that  the  Nuclear  Regulatory 
Commi-ssion  (NRC)  take  action  with 
regard  to  operation  by  Yankee  Alomi( 
Energy  Company  (YAKC  or  Licensee)  of 
its  Nuclear  Power  Station  at  Rowe. 
Massachusetts  (Yankee  Rowe). 

Petitioners  requested  that  the  NRC 
comply  with  Citizens  Awareness 
Network  Inc.  v.  United  States  Nuclear 
Regulatory  Commission  and  Yanket- 
Atomic  Electric  Companv.  59  F.3d  284 
(1st  Cir.  1995)  [CAN\.  NRQ. 
Specifically,  Petitioners  requested  that 
the  Commission  immediately  order: 

(1)  YAEC  not  to  undertake,  and  the 
NRC  staff  not  to  approve,  further  major 
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dismantling  activities  or  other 
decommissioning  activities,  unless  such 
activities  are  necessary  to  assiue  the 
protection  of  occupational  and  public 
health  and  safety;  (2)  YAEC  to  cease  any 
such  activities;  and  (3)  NRC  Region  I  to 
reinspect  Yankee  Rowe  to  determine 
whether  there  has  been  compliance  with 
the  Commission's  Order  of  October  12, 
1995  (CnJ-9&-14),  and  to  issue  a  report 
within  ten  days  of  the  requested  order 
to  Region  L 

The  Petitioners'  request  for  emergency 
action  to  cease  decommissioning 
activities  was  mooted  in  part  by  the 
Licensee's  completion  of  activities 
evaluated  by  the  NRC  staff  in  a  letter  of 
November  2. 1995  to  the  licensee.  Even 
if  these  activities  have  not  been 
completed,  they  would  have  been 
permissible  under  the  Commission's 
pre-1993  interpretation  of  its 
decommissioning  regulations.  By  letter 
dated  February  2, 1996,  Petitioners' 
request  that  shipments  of  low- level 
radioactive  be  prohibited  was  denied, 
and  Petitioners'  request  for  reinspection 
of  the  Yankee  Rowe  facility  to 
determine  compliance  with  CLI  04-14 
and  to  issue  an  inspection  report  was 
granted.  The  Director  has  determined  to 
be  moot  the  request  that  four  other 
activities  be  prohibited.  Additionally, 
he  has  granted  the  request  for  inspection 
of  Yankee  Rowe  to  determine 
compliance  with  CIJ-95-14  and  to 
issue  an  inspection  report.  The  reasons 
for  these  decisions  are  explained  in  the 
"Director's  Decision  Piursuant  to  10  CFR 
2.206"  (DD-96-01),  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Building,  2120  L  Street, 
NW..  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Greenfield  Community  College  Library, 
1  College  Drive.  Greenfield, 
Massachusetts,  01301. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  in  that  time.  | 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  February  1996. 


UMI 


For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

Appendix  A  to  This  Document: 
Director's  Decision  Under  10  CFR 
2.206;  Yankee  Atomic  Electric 
Company 

/.  Introduction 

An  "EMERGENCY  MOTION  FOR 
COMPLIANCE  WITH  CIRCUIT  COURT 
OPINION"  (Petition),  dated  January  17, 1996, 
was  submitted  by  Citizens  Awareness 
Network  and  New  England  Coalition  on 
Nuclear  Pollution  (Petitioners).  Petitioners 
requested  that  the  United  Stales  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  take  action  with  respect  to 
activities  conducted  by  Yankee  Atomic 
Electric  Company  (YAEC  or  Licensee)  at  the 
Yankee  Nuclear  Power  Station  in  Rowe, 
Massachusetts  (Yankee  Rowe  or  the  facility). 

By  an  Order  of  the  Commission  dated 
January  23, 1996,  the  Emergency  Motion  was 
referred  to  the  NRC  staff  for  treatment  as  a 
petition  pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  The  Commission 
ordered  the  staff  to  respond  to  the  emergency 
aspects  of  the  Petition  in  10  days  and  to  issue 
a  decision  on  the  Petition  as  a  whole  within 
30  days. 

Petitioners  request  that  the  NRC  comply 
with  Citizens  Awareness  Network  Inc.  v. 
United  States  Nuclear  Regulatory 
Commission  and  Yankee  Atomic  Electric 
Company.  59  F.3d  284  (1st  Cir.  1995)  [CAN 
V.  NRQ.  Specifically.  Petitioners  request  that 
the  Commission  immediately  order: 

(A)  YAEC  not  to  undertake,  and  the  NRC 
staff  not  to  approve,  further  major 
dismantling  activities  or  other 
decommissioning  activities,  unless  such 
activities  are  necessary  to  assure  the 
protection  of  occupational  and  public  health 
and  safety; 

(B)  YAEC  to  cease  any  such  activities;  and 

(C)  NRC  Region  I  to  reinspect  the  Yankee 
Nuclear  Power  Station  in  Rowe, 
Massachusetts  (Yankee  Rowe)  to  determine 
whether  there  has  been  compliance  with  the 
Commission's  Order  of  October  12. 1995 
(CLI-95-14),  and  to  issue  a  report  within  ten 
days  of  the  requested  order  to  Region  I. 

As  the  bases  for  their  requests,  Petitioners 
state  that: 

(1)  CAN  V.  NRC  requires  the  cessation,  and 
prohibits  commencement,  of 
decommissioning  activities  at  Yankee  Rowe, 
pending  final  approval  of  the  licensee's 
decommissioning  plan  after  opportunity  for  a 
hearing.  CLI-95-14  forbids  YAEC  from 
conducting  any  further  major  dismantling  or 
deconmiissioning  activities  until  final 
approval  of  its  decommissioning  plan  after 
completion  of  the  hearing  process; 

(2)  CANv.  Ni?C  obliges  the  Conunission 
and  the  staff  to  provide  an  opportunity  to 
interested  persons  for  a  hearing  to  approve  a 
decommissioning  plan; 

(3)  CAN  V.  NRC  requires  the  Commission 
to  reinstate  its  pre-1993  interpretation  of  its 
decommissioning  regulations.  General 
Requirements  for  Decommissioning  Nuclear 
Facilities.  53  FR  24,018,  24.025-26  Oune  27, 


1988),  limiting  the  scope  of  permissible 
activities  prior  to  approval  of  a 
decommissioning  plan  to  d^contamination, 
minor  component  disassembly,  and  shipment 
and  storage  of  spent  fuel,  if  permitted  by  the 
operating  license  and/or  10  CFR  §  50.59. 
Under  Long  Island  Lighting  Co.  (Shoreham 
Nuclear  Power  Station.  Unit  1),  CLI-90-08. 
32  NRC  201.  207,  n.3  (1990),  this  means  that 
the  licensee  may  not  take  any  action  that 
would  materially  affect  the  methods  or 
options  available  for  decommissioning,  or 
that  would  substantially  increase  the  costs  of 
decommissioning,  prior  to  approval  of  a 
decommissioning  plan.  Under  CLI-91-2,  33 
NRC  at  73.  n.5,  and  CU-92-2.  35  NRC  at  61. 
n.7,  other  decommissioning  activities,  in 
addition  to  major  ones,  are  prohibited, 
including  o%ite  shipments  of  low-level 
radioactive  waste  produced  by 
decommissioning  activities,  until  after 
approval  of  a  decommissioning  plan; 

(4)  Decomnyssioning  activities  permitted 
by  NRC  Inspection  Manual,  Chapter  2561, 
§06.06,  "Modifications  or  Changes  to  the 
Facility",  before  approval  of  a 
deconmiissioning  plan  are  limited  to 
maintenance,  removal  of  relatively  small 
radioactive  components  or  non-radioactive 
components,  and  characterization  of  the 
plant  or  site; 

(5)  YAEC  is  conducting  decommissioning 
activities,  with  the  approval  of  the  NRC 
technical  staff,  in  flagrant  violation  of  CAN 
V.  MfCand  of  CLI-95-14,  thus  threatening  to 
reader  the  decommissioning  process 
nugatory  and  to  deprive  Petitioners  of  their 
hearing  rights  under  Section  189a  of  the 
Atomic  Eneigy  Act; 

(6)  By  letter  dated  October  19, 1995.  YAEC 
described  nine  decommissioning  activities  in 
progress,  and  by  letter  dated  October  24, 
1995.  interpreted  permissible  "major" 
dismantling  as  removal  of  non-radioactive 
material  required  to  support  safe  storage  of 
spent  fuel  and  of  those  portions  of  the 
facilities  which  remain,  or  to  support  future 
dismantlement; 

(7)  By  letter  dated  November  2, 1995.  the 
NRC  staff  approved  the  activities  described 
by  the  Licensee  in  its  letter  of  October  19, 
1995; 

(8)  Five  of  the  nine  activities  approved  by 
the  NRC  staff's  letter  of  November  2, 1995, 
are  major  dismantling  or  other 
decommissioning  activities,  in  the  nature  of 
Component  Removal  Project  activities, 
prohibited,  until  after  approval  of  a 
deconunissioning  plan,  by  CANv.  NBCaad 
CLI-95-14.  Petitioners  object  to:  (a) 
Completing  removal  of  the  remainder  of  the 
Upper  Neutron  Shield  Tank;  (b)  removal  of 
Component  Cooling  Water  System  pipes  and 
components  and  Spent  Fuel  Cooling  System 
pipes  and  components;  (c)  Fuel  Chute 
isolation;  (d)  Spent  Fuel  Pool  electrical 
conduit  installation;  and  (e)  radioactive 
waste  shipments.  Petitioners  do  not  object  to 
Waste  Tank  removal,  Ion  Exchange  Pit  clean- 
up, removal  of  Emergency  Diesel  Generators, 
or  the  Brookhaven  National  Laboratory  Cable 
Sampling  Project. 

(9)  Petitioners  advocate  the  SAFSTOR 
decommissioning  alternative  because  it 
allows  levels  of  radioactivity  and  waste 
volumes  to  decrease,  thus  reducing 


occupational  and  public  radiation  exposures, 
and  lowering  decommissioning  costs: 

(10)  NRC  Inspection  Report  No.  50-29/95- 
05  (December  16, 1995)  concludes  that  the 
issue  whether  activities  observed  were  in 
compliance  with  CLI-95-14  is  unresolved, 
but  approves  YAEC's  proposed  activities, 
contrary  to  the  requirements  of  NRC 
Inspection  Manual,  Chapter  2561,  §06.06, 
"Modifications  or  Changes  to  the  Facility" 
(March  20, 1992):  and 

(11)  YAEC's  criterion  for  permissible 
decommissioning  activities,  that  any  activity 
involving  less  than  1  percent  of  the  on-site 
radioactive  inventory  is  not  "major"  and  may 
take  place  before  approval  of  a 
decommissioning  plan,  violates  CANv.  NRC 
because  it  would  allow  completion  of 
decommissioning  before  any 
decommissioning  plan  could  be  approved  in 
hearing,  and  constitutes  unlawful 
segmentation  under  the  National 
Environmental  Policy  Act. 

By  letter  dated  January  29, 1996,  Yankee 
Atomic  Electric  (x)mpany  responded  to  the 
Petition.  YAEC  supplemented  its  response  by 
letters  dated  February  15,  1996.  February  21, 
1996,  and  February  22.  1996,  and  by  an  E- 
mail  message  to  the  NRC  staff  on  January  31 . 
1996. 

By  letter  dated  February  2, 1996,  the  NRC 
staff  denied  in  part  and  granted  in  part 
Petitioners'  requests  for  emergency  action. 
The  Petition  was  also  found  moot  in  part. 
Petitioners'  requests  that  the  NRC  take 
emergency  action  to  order  (A)  YAEC  not  to 
undertake  and  the  NRC  staff  not  to  approve 
further  major  dismantling  activities  or  other 
decommissioning  activities,  unless  necessary 
to  assure  the  protection  of  occupational  and 
public  health  and  safety  and  (B)  YAEC  to 
cease  any  such  activities  were  found  moot  in 
part  and  denied  in  part.  Petitioners'  request 
for  emergency  action  to  require  NRC  Region 
I  to  reinspect  Yankee  Rowe  to  determine 
whether  YAEC  has  complied  with  the 
Commission's  Order  of  October  12, 1995 
(CLI-95-14),  and  to  issue  a  report  within  ten 
days  after  the  Commission  orders  such  an 
insf>ection,  was  granted. 

Petitioners  then  requested  the  Commission 
to  reverse  the  NRC  staffs  February  2,  1996, 
decision  on  the  emergency  aspects  of  the 
Petition.  See  "Citizens  Awareness  Network's 
and  New  England  Coalition  on  Nuclear 
Pollution's  Motion  for  Exercise  of  Plenary 
Commission  Authority  to  Reverse  NRC  Staff 
2.206  Decision,  and  Renewed  Emergency 
Request  for  Compliance  with  Circuit  Court 
Opinion."  By  Order  dated  February  15, 1996, 
the  Commission  declined  to  grant  the 
emergency  relief  requested,  as  there  was  no 
showing  that  the  Licensee  would  take  any 
action  before  the  issuance  of  a  Director's 
Decision  on  February  22, 1996.  The 
Commission  directed  the  NRC  staff  to 
address  the  arguments  advanced  by 
Petitioners  in  their  February  9  motion  in  this 
Decision,  with  the  exception  of  the  new 
issues  raised  on  page  13  of  the  Motion,  which 
are  to  be  addressed  in  a  supplementary  10 
CFR  §2.206  decision. 

For  the  reasons  discussed  below, 
Petitioners'  requests  that  the  NRC  prohibit 
YAEC  from  undertaking  or  continuing  five  of 
the  nine  activities  evaluated  by  the  NRC 


staffs  letter  of  NovemlKir  2.  1995.  are  moot 
in  part  and  denied  in  part.  Of  the  nine 
activities,  all  with  thr  exception  of 
radioactive  waste  shipment!,  were  completed 
before  submission  of  the  January  17.  199R. 
Petition.  Accordingly.  Petitioners'  request  for 
relief  with  respect  to:  (1)  Completing  removal 
of  the  rcmain(lerof  the  Upper  Neutron  ,Sliii;lil 
Tank;  (2)  removal  of  the  Conipom.-nt  (looliiig 
Water  System  pipes  and  components  and 
.Spent  Fuel  (Pooling  System  pipes  and 
components:  (3)  Fuel  Chute  isolation;  and  (4) 
Spent  Fuel  Pool  electricnl  conduit 
installation  is  moot.  Petitioners'  request  for 
relief  with  respect  to  radioactive  waste 
shipments  is  denied.  As  explained  below,  nil 
five  contested  activities  were  permissible, 
before  approval  of  a  decommissioning  plan, 
under  the  pre-1993  interpretation  of  the 
Commission's  decommissioning  regulations, 
and  thus.are  in  compliance  with  (>AN  v  NRC 
and  CLI-95-14.  Petitioners'  request  that  the 
NRC  inspect  Yankee  Rowe  to  determine 
compliance  with  CLI-95-14,  and  issue  an 
inspection  report,  was  granted. 

//.  Background 

On  February  27,  1992,  YAEC  announced 
its  intention  to  cease  operations  permanently 
at  Yankee  Rowe.  On  August  5,  1992,  the  NRC 
issued  a  license  amendment  tu  limit  the 
license  to  a  Possession-Only-License.  57  FR 
37558.  37579  (Aug.  19,  1992). 

In  late  1992.  YAEC  proposed  to  initiate  a 
Component  Removal  Project  (CRP).  On 
December  20, 1993,  YAEC  submitted  a 
decommissioning  plan  based  on  a  phased 
approach,  starting  with  DECON,  then 
SAFSTOR,  and  then  finally  dismantlement. 
Notice  of  Receipt  of  Decommissioning  Plan 
and  Request  for  Comments  was  published  in 
the  Federal  Register.  (59  FR  14689  on  March 
29. 1994). 

On  January  14. 1993.  and  on  June  30,  1993, 
the  Commission  issued  two  Staff 
Requirements  Memoranda  which,  in 
pertinent  part,  interpreted  the  Commission's 
regulations  to  permit  many  decommi.ssioning 
activities  prior  to  approval  of  a 
decommissioning  plan,  as  long  as  the 
activities  do  not  violate  the  terms  of  the 
existing  license  or  10  CFR  §  50.59  with 
certain  additional  restrictions.  See  "Staff 
Requirements — Briefing  by  OGC  on 
Regulatory  Issues  and  Options  for 
Decommissioning  Proceedings  (SECY-92- 
382),  10:00  A.M.,  Tuesday,  November  24, 
1992,  Commissioner's  Conference  Room.  One 
White  Flint  North.  Rockville.  Maryland 
(Open  to  Public  Attendance)"  (January  14, 
1993)  and  ••SECY-92-382- 
Decommissioning — Lessons  Learned"  (June 
30,  1993). 

On  several  occasions  between  late  1992 
and  early  1994,  CAN  asked  the  NRC  to  offer 
an  opportunity  for  an  administrative  hearing 
regarding  decommissioning  activities 
conducted  by  YAEC  at  Yankee  Rowe.  The 
Commission  denied  each  such  request.  CAN 
sought  judicial  review  and  challenged  the 
denials  and  the  January  14,  1993, 
interpretation  of  the  (>)mmission's 
decommissioning  regulations. 

On  July  20,  1995,  the  United  States  Court 
of  Appeals  held  that  the  (kimmission  had:  (I) 
Failed  to  provide  an  opportunity  for  hearing 


to  CAN.  as  required  by  .Section  189  of  the 
Atomic  Energy  Act.  in  i.otiimi  tioii  vvilli  thi; 
f^ommission's  decision  to  permit  the  (^KP 
decommissioning  activities;  (2)  changed  its 
pre-1993  mferpretation  of  its 
decommissioning  regulations  without  noliu; 
to  the  public  and  in  violation  of  the 
Administrative  Procedure  Act,  and  (3) 
inipennissibly  allowed  the  licrnsc*-  to 
condiK.t  (;KP  de«;omnussioning  a(.tivitirs 
pri<ir  to  (.ompliance  with  thr  National 
Lnvironme ntal  Policy  Act  requin;mcnt  to 
condu{  t  an  environmental  analysis  or 
environmental  impac.l  statj-ment  Cilizpn<s 
Awareness  Network  \    XRConrf  Yunkpf 
Atomic  Electric  Cnmpanv.  S'J  \    id  ,^84.  291- 
2,  292-3.  and  294-5  (1st  Cir   m^SI  The  court 
remanded  the  matter  to  the  ComiTiission  for 
proceedings  consistent  with  the  loiirt's 
opinion. 

in  response,  the  (>)mmission  issued  a 
Federal  Register  notice  advising  (1 )  That  the 
Omimission  did  not  intend  to  seek  further 
review  of  CAN  v  NRC;  (2)  that  the 
Cxjmmission  undcrstmjd  thai  de<,ision  to 
require  a  return  to  the  interpretation  ot  NRC  ' 
decommissioning  r(?gulations  that  was  in 
effect  prior  to  January  14.  1993;  and  (J)  that 
the  Qjmmission  was  requesting  public, 
comments  on  whether  the  Commission 
should  order  YAEC  to  cease  ongoing 
decommissioning  activities  ptendinganv 
required  hearings  and  any  other  matters 
connected  with  that  issue.  See  60  FR  46.31 7 
(September  6.  1995) 

After  consideration  of  comments  filed  in 
response  to  that  notice,  the  (k)mmission 
implemented  CAN\.  NRC  by  issuing  Yankee 
Atomic  Electric  Compwny  (Yankee  Nuclear 
Power  Station).  CLI-95-i4,  42  NRC  130 
(1995).  In  CLI-95-14,  the  Commission 
reinstated  its  pre-1993  interpretation  of  its 
decommissioning  policy,  required  the 
issuance  of  a  notice  of  opportunity  for  an 
adjudicatory  hearing  on  thi;  Yankee  Rowe 
decommissioning  plan,  held  that  YAEC  mav 
not  conduct  further  "niaior" 
decommissioning  activities  at  Yankee  Rowe 
until  approval  of  a  decommissioning  plan 
after  completion  of  any  required  hearing,  and 
directed  YAEC  to  inform  the  (Commission 
within  14  days  of  the  steps  it  is  taking  to 
come  into  compliance  with  the  reinstated 
interpretation  of  the  Commission's 
decommissioning  regulations.  Yankee 
Atomic  Electric  Company,  CLI-95-14.  42 
NRC  130  (1995) 

Pursuant  to  CLI-95-14,  a  proceeding  is 
now  underway  to  offer  an  opportunity  for 
hearing  on  the  Licensee's  decommissioning 
plan  for  Yankee  Rowe  Petitioners  have 
sought  intervention  and  a  hearing. 

As  of  July  20.  1995.  when  the  court  issued 
CANv.  NRC.  YAEC  had  completed  its 
Component  Removal  Project.  In  response  to 
(;L1-9.5-14,  by  letters  dated  Octot)er  19  and 
24,  1995,  Y,\EC;  identified  nine  ongoing 
activities  which  YAEC  believed  were 
permissible  under  CANv  NRC  ami  c:LI-95- 
14. 

In  its  letter  of  Noveml)er  2,  1995,  the  NRC 
staff  evaluated  those  nine  activiiii^s  and 
found  theni  permissible  under  the 
Commission's  pn>-1993  interpretation  of  its 
decommissioning  regulations,  and  thus 
under  CANv.  NRC  ami  CLI-95-14.  The  staff 
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alao  identified  certain  activities,  although  not 
propoeed  by  the  Licensee,  which  may  not  be 
condiK^ed  befoce  leepproval  of  a 
decommissioning  plan.  Those  activities 
include  dismantlement  of  systems  such  as 
the  main  teactcff  coolant  system,  the  lower 
neutron  shield  tank,  vessels  that  have 
significant  radiologicaJ  contamination,  pipes. 
pumps  and  other  such  components  and  the 
vapor  container  (containment).  The  staff  also 
identified  segmentation  or  removal  of  the 
reactor  vessel  from  its  support  structure  as  a 
major  dismantlement  not  to  be  conducted 
until  ailer  the  decommissioning  plan  is 
retpproved. 

m.  Dacmsion  ■ 

A.  The  nine  activities  were  permissible, 
prior  to  approval  of  a  decommissioning  plan, 
under  the  Commission's  pre-1993 
interpretation  of  its  decommissioning 
regulations,  and  thus  are  permissible  under 
CANy.  NBC  and  ClJ-95-14. 

Petitioners  contend  that  five  of  the  nine 
activities  evaluated  by  the  NRC  stafTs  letter 
of  November  2, 1995,  are  major  dismantling 
or  other  decommissioning  activities 
prohibited  until  after  approval  of  a 
decommissioning  plan,  by  CAN  v.  NRC  and 
CLl-95-14.  Specifically,  Petitioners  object  to: 
(1)  Cmnpleting  removal  of  the  remainder  of 
the  Upper  Neutron  Shield  Tank;  (2)  removal 
of  Component  Cooling  Water  System  pipes 
and  components  and  Spent  Fuel  Cooling 
System  pipes  and  components;  (3)  Fuel 
Chute  isolation:  (4)  Spent  Fuel  Pool  electrical 
conduit  installation;  and  (5)  radioactive 
waste  shipments.  Petitioners  do  not  object  to 
Waste  Tank  removal.  Ion  Exchange  Pit  clean- 
up, ranoval  of  Emergency  Diesel  Generators, 
or  the  Brookhaven  National  Laboratory  Cable 
Sampling  Project  Petitioners  acknowledge 
that  completion  of  Waste  Tank  removal  and 
Ion  Exchange  Pit  clean-up  are  required  for 
safety  reasons.  Petitioners  also  acknowledge 
that  the  removal  of  the  Emergency  Diesel 
Generators  is  permissible  because  they  are 
not  radioactive,  and  that  the  Brookhaven 
National  Laboratory  Cable  Sampling  Project 
is  a  research  project  unrelated  to 
deconunissioning.  Of  the  nine  activities,  all 
with  the  exception  of  radioactive  waste 
shipments  %rere  completed  before  submission 
of  the  January  17, 1996,  Petition. 

Under  the  Commission's  pre-1993 
interpretation  of  its  decommissioning 
regulations,  a  licensee  "may  proceed  with 
smne  activities  such  as  decontamination, 
minor  component  disassembly,  and  shipment 
and  storage  of  spent  fuel  if  the  activities  are 
permitted  by  the  operating  license  and/or 
$  50.59",  prior  to  final  approval  of  a 
licensee's  deconunissioning  plan,  ^ ,  as  long 
as  the  activity  does  not  involve  major 
structural  or  other  major  changes  and  does 
not  materially  and  demonstrably  affect  the 
methods  or  options  available  for 
decommissioning  or  substantially  increase 
.the  costs  of  decommissioning.  Long  Island 
Lighting  Company  (Shoreham  Nuclear  Power 
Station,  Unit  1),  CLI-90-8.  32  NRC  201,  207, 
n.3  (1990);  Long  Island  Lighting  Company 


(Shoreham  Nuclear  Power  Station,  Unit  1), 
CLI-91-2.  33  NRC  61,  73.  n.5  (1991);  and 
Sacramento  Municipal  Utility  District 
(Rancho  Seco  Nuclear  Generating  Station), 
CLI-92-2,  35  NRC  47,  61.  n.  7  (1992). 

Under  the  pre-1993  interpretation  of  the 
Commission's  decommissioning  regulations, 
examples  of  activities  which  were  considered 
permissible  and  which  were  conducted  at 
various  facilities  under  a  Possession-Only 
license  before  approval  of  a  decommissioning 
plan  included: 

Shoreham  ' 


•  Core  borings  in  biological  shield  wall 

•  Core  borings  of  the  reactor  pressure  vessel 

•  Regenerative  heat  exchanger  removal  and 
disassembly 

•  Various  sections  of  reactor  water  clean-up 
system  piping  cut  out  and  removed  to 
determine  effectiveness  of  chemical 
decontamination  processes  being  used 

•  Removal  of  approximately  half  of  reactor 
pressure  vessel  insulation  and  preparation 
for  disposal 

•  Removal  of  fuel  support  castings  and 
peripheral  pieces  removed  and  shipment 
offeite  for  disposal  at  Barnwell,  South 
Carolina 

•  Reactor  water  clean-up  system 
recirculation  holding  pump  removed  and 
shipped  to  James  A.  FitzPatrick  Nuclear 
Power  Plant 

•  Control  rod  drive  pump  shipped  to 
Brunswick  Nuclear  Station 

•  One  full  set  of  control  rod  blade  guides 
sold  to  Carolina  Power  and  Light  Company 

•  Control  rod  drives  removed,  cleaned,  and 
stored  in  boxes  for  salvage 

•  Process  initiated  for  segmenting  and 
removing  reactor  pressure  vessel  cavity 
shield  blocks 

•  Process  initiated  for  removal  of  instrument 
racks,  tubing,  conduits,  walkways,  and 
pipe  insulation  presenting  interferences  for 
decommissioning  activities  and/or  removal 
of  salvageable  equipment 

Fort  St.  Vmin^ 

•  Control  rod  drive  and  orifice  assemblies 
and  control  rods  removed  from  core  during 
defueling  and  shipped  offsite  for 
processing  or  disposal  as  low-level  waste 

•  All  helium  circulators  removed  and 
shipped  offsite  for  disposal 

•  Core  region  constraint  devices  (internals) 
removed  and  approximately  one-half 
shipped  offsite  for  disposal 

•  About  50  core  metal-clad  reflector  blocks 
(top  layer  of  core)  removed  and  stored  in 
fuel  storage  wells 

•  Removal  of  remaining  hexagonal  graphite 
reflector  elements,  defueling  elements,  and 
metal-clad  reflector  blocks  begun 

•  Pre-stressed  concrete  reactor  vessel  (PCRV) 
top  cross-head  tendons  and  some 
circumferential  tendons  detensioned 

•  Some  detensioned  tendons  removed  from 
PCRV 


•  Work  initiated  to  cut  and  remove  PCRV 
liner  cooling  system  piping  presenting 
interferences  to  detensioning  of  PCRV 
tendons,  and 

•  Asbestos  insulation  completely  removed 
from  piping  under  PCRV 

Activities  such  as  normal  maintenance  and 
repairs,  removal  of  small  radioactive 
components  for  storage  or  shipment,  and 
removal  of  components  similar  to  that  for 
maintenance  and  repair  also  were  permitted 
prior  to  approval  of  a  decommissioning  plan 
under  the  Commission's  pre-1993 
interpretation  of  the  Commission's 
decommissioning  regulations.  See  NRC 
Inspection  Manual,  Chapter  2561,  Section 
06.06.  (Issue  Date:  03/20/92).* 

Of  course,  licensees  are  also  permitted  to 
complete  or  to  conduct  activities  required  for 
compliance  with  safety  requirements  before 
approval  of  a  decommissioning  plan.  In 
addition,  special  consideration  must  be  given 
to  activities  required  to  comply  with  other 
federal  and  state  safety  requirements.  See 
Memorandum  of  Understanding  Between  the 
Nuclear  Regulatory  Commission  and  the 
Occupational  Safety  and  Health 
Administration.  "Worker  Protection  at  NRC- 
licensed  Facilities"  (October  21, 1988),  53  FR 
43950  (October  31, 1988).  See  also  NRC 
Inspection  Manual,  Chapter  1007, 
"Interfacing  Activities  Between  Regional 
Offices  of  NRC  and  OSHA".  Petitioners 
concede  that  completion  of  activities  already 
underway  is  permissible  if  completion  is 
required  for  immediate  safety  purposes. 

The  staffs  November  2, 1995  letter 
evaluated  the  nine  activities  identified  in 
YAEC's  letter  of  October  19, 1995,  based  on 
the  Conmiission's  pre-1993  interpretation  of 
its  decommissioning  regulations,'  and 
determined  that  the  nine  activities  were 
permissible  before  approval  of  a 
deconunissioning  plan. 

Upon  review  of  the  Petition  and  its 
supplement  of  February  9, 1996,  the  staff 
took  a  fresh  look  at  the  nine  activities  and 
again  found  them  to  be  permissible  before 
approval  of  a  decommissioning  plan,  under 
the  pre-1993  interpretation  of  the 
Commission's  decommissioning  regulations, 
and  thus  under  CAN\.  NRCaad  CLI-95-14: 
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■  Statement  of  Consideration,  "General 
Requiraments  for  Deconunissioning  Nuclear 
Facilities".  S3  FR  24018.  24025-26  (June  27.  1988). 


»See  letter  dated  December  11. 1991  from  John 
D.  Leonard.  Jr.,  Long  Island  Lighting  Company,  to 
U.S.  Nuclear  Regulatory  Commission,  Docket  No. 
50-322. 

'See  letter  dated  September  4,  1992  from  Donald 
M.  Warembourg.  Public  Service  Company  of 
Colorado,  to  the  U.S.  Nuclear  Regulatory 
Commission.  Docket  No.  50-267. 


^"Examples  of  modifications  and  activities,  that 
are  allowed  during  the  post  .operational  phase  (the 
interval  between  permanent  shutdown  and  the 
NRC's  approval  of  the  licensee's  deconunissioning 
planl  are  (1)  those  that  could  be  performed  under 
normal  maintenance  and  repair  activities,  (2) 
removal  of  certain,  relatively  small  radioactive 
components,  such  as  control  rod  drive  mechanism, 
control  rods,  and  core  internals  for  disassembly, 
and  storage  or  shipment.  (3)  removal  of  non- 
radioactive components  and  structures  not  required 
for  safety  in  the  post-opeialional  phase.  (5) 
shipment  of  reactor  fuel  offsite.  and  (6)  activities 
related  to  site  and  equipment  radiation  and 
contamination  characterization." 

'  Petitioners  claim  that  YAEC's  "1  percent" 
criterion  for  determining  what  constitutes  major 
structural  or  other  major  change  (and  thus  what 
activities  are  permissible  before  approval  of  a 
deconunissioning  plan)  would  allow  completion  of 
decommissioning  before  any  deconunissioning  plan 
could  be  approved  in  hearing.  The  staff  does  not 
accept  or  approve,  and  has  not  used  this  criterion 
to  determine  whether  any  YAEC  activities, 
including  the  nine  activities,  are  permissible  Iwfore 
approval  of  a  decommissioning  plan. 


(1)  Completion  of  Removal  of  the  Remaining 
Portions  of  the  Upper  Neutron  Shield  Tank 

As  stated  in  the  NRC  staffs  letter  of 
November  2, 1995,  completion  of  this  activity 
was  necessary  to  avoid  a  significant  lead 
hazard  to  plant  personnel  due  to  lead  dust  or 
powder  deposits  on  surfaces  of  the  structure 
(particularly  if  the  plant  were  to  go  into  an 
extended  SAFSTOR  coiifiguration,  as  desired 
by  Petitioners).  That  contamination,  if 
disturbed  during  licensee  maintenance 
activities  or  NRC  inspections  would  pose  a 
significant  health  hazard  to  Licensee  and 
NRC  personnel. 

Petitioners  object  that  this  safety  rationale 
is  unsupported  by  factual  information 
regarding  actual  lead  levels  in  the  tank  and 
whether  the  lead  levels  violated  OSHA 
standards. 

Dismantlement  of  the  Upper  Neutron 
Shield  Tank  required  cutting  sections  of  the 
tank  that  had  lead  shielding.  Cutting  was 
completed  before  November  2, 1995  and  lead 
cleanup  was  completed  by  November  8. 
1995.  Lead  dust  was  created  by 
dismandement  of  the  tank,  already  underway 
and  completed  before  issuance  of  the 
November  2, 1995  staff  letter.  Surface  lead 
residue  measurements  in  those  areas  ranged 
between  13,000  micrograms/fr  ^  and  390.000 
micrograms/ft  ^. 

The  Licensee's  operating  procedures 
require  the  Licensee  to  implement  industrial 
hygiene  control  methods  as  specified  by  the 
Occupational  Safety  and  Health 
Administration  in  areas  where  there  is 
potential  for  employee  exposure  to  lead. 
Procedure  No.  AP-0713,  "Lead  Control 
Program",  Revision  1  Major,  Section  C 
("Discussion"),  p.  3.  The  target  for  removable 
lead  contamination  is  200  micrograms/ft^. 
Id.,  "Discussion",  Section  C, 
"Decontamination",  p.  4. 

Lead  dust  resulting  from  dismantlement  of 
the  Upper  Neutron  Shield  Tank  was  at  a 
concentration  such  that  surface  lead 
contamination  exceeded  the  target  for 
removable  lead  contamination.*  Licensee 
personnel  were  and  are  required  to  enter  the 
area  in  order  to  conduct  surveillances  to 
monitor  radioactive  contamination  and  for 
compliance  with  fire  protection 
requirements. 

In  view  of  the  above,  this  activity  was 
permissible  for  safety  reasons,  and,  therefore, 


*The  use  of  respiratory  protection  by  workers 
would  not  have  satisfied  the  Licensee's  operating 
procedures.  Until  a  determination  is  made  that  any 
employee  working  with  lead  will  not  be  exposed  to 
lead  at  the  action  level,  respiratory  protection  is 
required.  Procedure  No.  AP-0713,  "Procedure", 
Section  C  ("I-ead  Work  Practices"),  p.  11.  The 
action  level  is  employee  exposure,  without  regard 
to  use  of  respirators,  to  an  airborne  concentration 
of  lead  of  30  micrograms  per  cubic  meter  of  air 
calculated  as  an  8-hour  time-weighted  average,  and 
the  permissible  exposure  limit  is  SO  micrograms  per 
cubic  meter  of  air  over  an  B-hour  time  weighted 
average,  and  30  micrograms  per  cubic  meter  of  air 
over  a  10-hour  time  weighted  average.  Id., 
"Definitions",  p.  1.  Between  October  5,  1995  and 
October  11.  1995,  airborne  lead  concentrations  in 
the  areas  affected  ranged  between  3  micrograms/m' 
and  2500  micrograms/m-'.  Between  October  12. 
1995  and  October  26. 1995,  airborne  lead 
concentrations  ranged  between  1  microgram/m^  and 
250  micrograms/m\ 


would  have  been  allowed  in  a  comparable 
situation  before  approval  of  a 
decommissioning  plan,  under  the  pre-1993 
interpretation  of  the  Commission's 
decommissioning  regulations. 

(2)  Waste  Tank  Removal  (Activity  Decay  and 
Dilution  Tank) 

Petitioners  concede  that  completion  of  this 
activity  was  required  for  safety  reasons. 

13)  Removal  of  Component  Cooling  Water 
System  Pipes  and  Components  and  Spent 
Fuel  Cooling  System  Pipes  and  Components 

Contrary  to  Petitioners'  assertions,  the 
staff's  February  2, 1996,  letter  did  not 
"abandon"  the  November  2, 1995,  rationale 
for  finding  this  activity  permissible.  The 
staffs  February  2  letter  repeated  the 
November  2  rationale  and  provided  a  more 
detailed  explanation  for  the  staff's  conclusion 
that  this  activity  is  permissible  under  the  pre- 
1993  interpretation  of  the  Commission's 
decommissioning  regulations. 

The  Licensee  had  installed  a  self-contained 
spent  foel  pool  cooling  system,  isolated  from 
the  fluid  components  and  installed  conduit 
to  allow  future  electrical  isolation  from  other 
systems,  in  order  to  enhance  safety  and 
integrity  of  the  spent  fuel  pwol  for  prolonged 
storage  of  fuel.  As  a  result,  the  Component 
Cooling  Water  System  pipes  and  components 
and  Spent  Fuel  Cooling  System  pipes  and 
components  were  rendered  redundant  and 
were  no  longer  usefol. 

Removal  of  the  no-longer  useful  pipes  and 
compionents  was  not  decommissioning,  but 
maintenance  that  would  have  been  allowed, 
before  approval  of  a  decommissioning  plan, 
under  the  pre-1993  interpretation  of  the 
Commission's  decommissioning  regulations.' 
Petitioners  erroneously  contend  that  removal 
of  this  equipment  is  not  maintenance. 
Removal  of  replaced  equipment  (as  opposed 
to  removal  of  dismantled  equipment  not 
intended  to  be  replaced)  is  a  normal 
maintenance  activity. 

In  view  of  the  above,  this  activity  was 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre-1993 
interpretation  of  the  Commission's 
decommissioning  regulations. 

(4)  Ion  Exchange  Pit  Clean-up 

Petitioners  concede  that  completion  of  this 
activity  was  required  for  safely  reasons. 

(5)  Fuel  Chute  Isolation 

The  Licensee  made  a  commitment  to  NRC 
to  complete  a  Fuel  Chute  isolation  project, 
needed  to  enhance  spent  fuel  pool  integrity 
and  long-term  reliability,  in  response  to  NRC 
Bulletin  94-01,  "Potential  Fuel  Pool 
Draindown  Caused  by  Inadequate 
Maintenance  Practices  at  Dresden  Unit  1" 
(April  14, 1994).  NRC  Bulletin  94-01 
explicitly  identified  potential  siphon  or 
drainage  paths  and  freezing  failures  as 
hazards  that  could  lead  tu  drainage  of  the 


'  Petitioners  assert  that  the  staff  provided  no 
factual  support  for  its  conclusion  that  Inaving  the 
Cortfponent  Cooling  Water  System  and  Spent  Kuel 
Cooling  System  pipes  and  components  in  place 
would  pose  a  safety  haz^ard.  Upon  further  review, 
the  staff  has  determined  that  removal  was  not 
necessary  to  prevent  a  safety  hazard. 


spent  fuel  pool.*  NRC  Bulletin  94-01 
required  licensees  to  identify  which  of  the 
suggested  actions  that  the  licensees  would 
take  to  prevent  such  hazards,  or  to  identify 
an  alternative  course  of  action,  if  the 
licensees  needed  to  take  such  measures  to 
bring  themselves  info  compliance  as 
described  in  NRC  Bulletin  94-01 

YAEC's  Fuel  Chute  isolation  project 
eliminated  a  potential  freezing  threat  and 
siphon  path  that  could  lead  to  drainage  of  the 
spent  fuel  pool.  The  NRC  staff  determined 
actions  taken  to  prevent  potential  siphon 
paths  and  freezing  hazards  connected  with 
the  Fuel  Chute  to  be  adequate.  NRC 
Inspection  Report  No.  50-029/94-80 
(December  9. 1994). 

Petitioners  erroneously  maintain  that 
isolation  of  the  upper  Fuel  Chute  is  not 
necessary  to  prevent  a  risk  of  siphoning  or 
freezing,  because  the  upper  Fuel  Chute  lies 
above  the  foel  pool  and  cannot  serve  as  a 
siphon  for  liquid  in  the  pool.  The  foel  chute 
pipe  originally  ran  from  the  lower  lock  valve 
at  the  outside  wall  at  the  bottom  of  the  spent 
foel  pit  (SFP)  on  a  diagonal  path  to  the  outer 
shell  of  the  vapor  container  (VC).  thmugh  the 
shell  and  info  the  VC  During  former  plant 
operations  a  blank  flange  was  inserted  in  the 
pi|>e,  outside  the  VC  shell,  in  order  to 
maintain  VC  leak  fight  integrity. 

As  part  of  the  NRC  Bulletin  94-01  project, 
one  8-foot  length  of  this  12  inch  diameter 
foel  chute  pipe  was  removed  from  the  fop  of 
the  lower  lock  valve  and  a  blank  flange 
placed  over  the  lower  lock  valve  so  that  the 
valve  could  be  encased  in  concrete.  This,  in 
effect,  made  the  valve  part  of  the  SFP  wall. 
The  removal  of  this  section  of  pif)e  also 
eliminated  a  potential  leak  path  through  the 
pipe  out  of  the  SFP  wall. 

Isolation  of  the  Fuel  Chute,  accomplished 
by  removing  the  lowest  flanged  pipe  section 
and  sealing  the  lower  portion  of  the  Fuel 
Chute  with  concrete,  eliminated  a  freezing 
and  siphon  hazard  Sealing  the  Fuel  Chute 
with  concrete  prevents  accumulation  of 
wafer  in  the  Fuel  Chute.  Accumulated  water 
could  freeze  during  severe  winter  weather 
and  possibly  damage  the  lower  lock  valve 
outside  the  spent  fuel  pool  wall,  thus 
opening  a  leak  path  near  the  bottom  of  the 
spent  fuel  pcwl. 

Petitioners  incorrectly  maintain  that  the 
Licensee  did  not  need  to  remove  the  upper 
Fuel  Chute  in  order  to  comply  with  NRC 
Bulletin  94-01.  The  licensee  did  not  remove 
the  upper  fuel  chute.  The  licensee  has 
fastened  a  blank  flange  at  the  wall  of  the  VC 
by  wedging  open  a  flanged  joint.  This  was  a 
maintenance  activity  This  blank  flange  is 
normally  in  pl.nce  and  was  removed,  in  the 
past,  when  fuel  transfer  operations  look 
place.  These  transfers  are  now  prohibited  by 
the  POL.  The  Fuel  (^hute  isolation  project 
was  necessary  fo  prevent  potential  siphon 


•  Requested  anion  number  2  was  "tnsvire  Ihril 
system.-,  for  essential  ared  healing  and  venljUiion 
are  adequate  and  appropriate  malnlenantp  sii  Ihat 
potential  freezing  failures  (hat  could  CHuse  loss  of 
SKP  water  inventory  am  prncluded  "  Ke<)'jpslpd 
anion  number  3  wa.-s  "Ensure  that  piping  or  hosp* 
in  or  attached  lo  the  SFP  cannot  <ier%p  ■!.«  siphon  or 
drainage  paths  in  the  event  of  piping  or  hose 
degradation  or  failure  or  the  misposilioning  of 
system  valves." 
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and  freezing  risks,  was  one  of  the  actions 
determined  to  be  an  adequate  response  to 
NRC  Bulletin  94-01,  and  brought  the 
Licensee  into  compliance  with  NRC 
requirements.  , 

In  any  event,  this  activity  is  not  ' 

decmnmissioning,  but  maintenance  and  a 
safety  upgrade  that  would  have  been  allowed 
under  the  pre-1993  interpretation  of  the 
Comiflission's  decommissioning  regulations. 

In  view  of  the  above,  this  activity  was 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre-t993 
interpretation  of  the  Commission's 
decommissioning  regulations. 

(6)  Removal  ofBmergency  Diesel  Generators 
Petitioners  acknowledge  that  removal  of 

the  emergency  diesel  generators  is  a 
permissible  activity  prior  to  final  approval  of 
a  decommissioning  plan. 

(7)  Spent  Fuel  Pool  Electrical  Conduit 
Installation 

This  activity  involved  underground 
installation  of  a  power  cable  and  its 
protective  covering  and  did  not  involve  the 
removal  of  radioactive  material.  The 
modification  also  enhanced  the  integrity  and 
long-term  safe  sttvage  of  spent  fuel  in  the 
Spent  Fuel  Pool,  by  isolating  Spent  Fuel  Pool 
power  supplies  from  potential  problems  that 
could  be  caused  by  power  circuits  in  other 
systems  or  heavy  load  impacts  at  the  plant. 
The  activity  was  pert  of  the  Licensee's  overall 
project  to  enhance  the  safety  of  the  Spent 
Fuel  Pool  by  establishing  independent 
systems  dedicated  to  Spent  Fuel  Pool 
reliability. 

The  conduit  installation  was  also 
consistent  with  NRC  Bulletin  94-01 , 
specifically  the  first  requested  action,  which 
involves  ensuring  the  integrity  of  structures 
and  systems,  necessarily  including  electrical 
systems,  required  for  containing,  cooling, 
cleaning,  level  monitoring  and  makeup  of 
water  in  the  Spent  Fuel  Pool.  The  conduit 
installation  project  enhanced  integrity  of  the 
spent  fuel  pool  by  ensuring  operability  and 
adequacy  of  structures  and  systems  required 
for  spent  fuel  pool  integrity,  specifically  the 
electrical  system. 

Petitioners  object  that  the  November  2, 
199S  letter  implies  that  this  activity  is  a 
decommissioning  activity  because  it  will 
provide  a  separate  power  supply  for  future 
decommissioning  activities.  Petitioners 
contend  that  there  is  no  present  threat  to  the 
integrity  of  the  spent  fiiel  pool,  and  that  as 
long  88  the  Licensee  performs  no  major 
dismantlement  activities,  there  is  no , 
immediate  need  for  conduit  installation. 

While  it  is  true  that  conduit  installation 
will  isolate  the  spent  fuel  power  supply  from 
potential  problems  associated  with  future 
decommissioning  of  other  systems,  conduit 
installation  also  serves  the  larger  purpose  of 
isolating  spent  fuel  pool  power  supplies  from 
potential  problems  tiiat  could  be  caused  by 
power  circuits  in  other  systems  at  the  plant, 
wholly  apart  from  the  conduct  of  any 
decommissioning  activities.  This  activity 
represents  a  safety  enhancement. 

bi  view  of  the  above,  this  activity  was 
permissible,  before  approval  of  a 
decommissioning  plan,  under  the  pre-1993 


interpretation  of  the  Commission's 
decommissioning  regulations. 

(8j  Brookhaven  National  Laboratory  Cable 
Sampling  Project 

Petitioners  acknowledge  that  this  activity 
is  a  research  project  unrelated  to 
decommissioning. 

(9)  Radioactive  Materials  Shipments 

Under  the  pre-1993  interpretation  of  the 
Commission's  decommissioning  regulations 
and  10  CFR  §  50.59,  the  NRC  has  permitted 
shipment  of  radioactive  waste  and 
contaminated  components  prior  to  approval 
of  a  decommissioning  plan,  as  long  as  it  does 
not  materially  and  demonstrably  affect  the 
methods  or  options  available  for 
decommissioning  or  substantially  increase 
the  cost  of  decommissioning,  and  because 
such  shipments  do  not  constitute  a  "major" 
activity. 

NRC  staff  practice  prior  to  1993  permitted 
activities  such  as  shipment  of  waste  or 
contaminated  components  at  a  permanently 
defueled  facility  pursuing  decommissioning. 
Prior  to  approval  of  a  decommissioning  plan, 
the  licensee  may  dismantle  and  dispose  of 
nonradioactive  components  and  structures 
not  required  for  safety  in  the  shutdown 
condition.  After  issuance  of  a  possession- 
only  license,  the  licensee  also  may  dismantle 
and  dispose  of  radioactive  components  not 
required  for  safety  in  the  shutdown 
condition,  provided  that  such  activity  does 
not  involve  major  structural  or  other  major 
changes  and  does  not  foreclose  alternative 
decommissioning  methods  or  materially 
affect  the  cost  of  decommissioning.  Long 
Island  Lighting  Company  (Shoreham  Nuclear 
Power  Station,  Unit  1),  CU-91-08,  33  NRC 
461.  471  (1991),  approving  staff 
recommendations  in  SECY-91-129,  "Status 
and  Developments  at  the  Shoreham  Nuclear 
Power  Station"  [May  13. 1991).  See  also  NRC 
Inspection  Manual,  Chapter  2561,  §§06.06 
and  06.07  (March  20, 1992);  Fort  St.  Vrain 
Nuclear  Generating  Station  Amendment  No. 
82  to  Facility  Operating  License  No.  DPR-34 
(Possession-Only  License,  May  21, 1991);  and 
Rancho  Seco  Nuclear  Generating  Station 
Amendment  No.  117  to  Facility  Operating 
License  No.  DPR-54  (Possession-Only 
License,  March  17. 1992). 

Petitioners  contend  that  the  February  2, 
1996,  letter  of  the  NRC  staff  applied  the  post- 
1993  interpretation  of  the  Commission's 
decommissioning  regulations  to  determine 
that  shipment  of  low-level  radioactive  waste 
is  permissible,*  based  on  the  staffs  citation 


to  SECY  92-382  and  the  associated  June  30, 
1993  SRM.  The  particular  language 
Petitioners  point  to  is: 

Shipment  of  contaminated  reactor  internals 
needed  for  operation  could  proceed  after 
issuance  of  a  possession-only  license  because 
such  components  are  not  "major":  i.e.,  they 
are  not  needed  to  maintain  safety  in  the 
defueled  condition.  See  SECY  92-382. 
"Decommissioning — Lessons  Learned" 
(November  10, 1992)  and  Staff  Requirements 
Memorandum,  "SECY-92-382— 
Deconunissioning— Lessons  Learned"  (June 
30,1993). 

The  staffs  February  2, 1996,  letter  derived 
this  language  frttm  a  discussion  at  pages  22- 
24  of  SECY-92-382,  "Decommissioning— 
Lessons  Learned". 

The  Conunission  had  in  fact  permitted 
shipment  of  low-level  waste  prior  to  approval 
of  a  deconunissioning  plan  under  its  pre- 
1993  interpretation  of  its  decommissioning 
regulations,  as  explained  above.  SECY  92- 
382  accurately  stated  that  the  Commission 
had  in  fact  permitted  shipment  of  not  only 
low-level  radioactive  waste  and  some 
components,  but  also  some  reactor  internals, 
before  approval  of  a  decommissioning  plan.i° 
The  particular  reference  to  "major" 
components  in  SECY  92-382  was  in  the 
context  of  permissible  shipment  of  waste; 
that  language  did  not  define  "major"  for  the 
purpose  of  determining  what  components 
may  be  dismantled  or  removed  prior  to 
approval  of  a  decommissioning  plan.  No 
component  can  be  shipped  unless  it  is  first 
removed  or  dismantled,  and  authority  to  ship 
a  component  already  removed  or  dismantled 
does  not  ipso  facto  constitute  authority  to 
remove  or  dismantle  the  component  in  the 
first  place.  Likewise,  the  citation  in  the  NRC 
stafTs  February  2. 1996,  letter  to  Petitioners 
was  not  intended  to  define  "major"  for  the 
purpose  of  determining  what  components 
could  be  dismantled  or  removed  prior  to 
approval  of  a  decommissioning  plan,  but 
referred  to  what  could  be  shipped.  The  staffs 
reference  to  SECY  92-382  was  made  in  the 
context  of  permissible  shipments  only,  not 
permissible  component  dismantling  or 
removal.  Regrettably,  the  staff's  February  2, 
1995,  reference  to  SECY  92-382  may  have 
been  insufficiently  detailed  to  make  the 
purpose  of  the  reference  clear. 

In  the  case  at  hand,  the  Licensee's  proposal 
was  to  ship  low-level  radioactive  waste.' ^ 


'Petitioners  incorrectly  contend  that  the  stafTs 
conclusion,  that  the  methods  or  options  available 
for  decommissioning  will  not  be  materially  or 
demonstrably  affected  because  the  Licensee's 
activities  involve  approximately  2.3  curies  of 
residual  activity,  constitutes  application  of  the 
Licensee's  one  percent  criterion.  The  Licensee  had 
proposed  in  its  letter  of  October  24. 1995.  that 
decommissioning  activities  involving  less  than  one 
percent  of  the  total  curies  of  non-fuel  components 
not  including  greater  than  Class  C  components,  are 
not  "major"  decommissioning  activities  and  thus 
are  permissible  under  the  pre-1993  interpretation  of 
the  Commission's  decommissioning  regulations.  As 
previously  stated,  the  NRC  staff  does  not  accept  or 
approve,  and  did  not  use,  this  criterion  in  its 
February  2,  1996  (or  its  November  2, 1995)  letter 


to  determine  whether  activities  proposed  by  the 
Licensee,  including  shipping,  are  "major"  activities 
for  purposes  of  permissible  deconunissioning  twfore 
approval  of  a  decommissioning  plan.  See,  e.g.,  note 
5,  supra.  The  staff  in  fact  stated  that  since  the 
Licensee's  activities  involve  only  2.3  curies  out  of 
a  total  4448  curies  residual  activity  which  must  be 
decommissioned,  shipment  of  low-level  radioactive 
waste  will  not  demonstrably  affect  the  methods  or 
options  available  for  decommissioning. 

■<>See  Long  Island  Lighting  Company  (Shoreham 
Nuclear  Power  Suiion.  Unit  1),  CLI-91-8,  33  NRC 
461. 471  (1991).  See  also  SECY-91-129,  "Status 
and  Developments  at  the  Shoreham  Nuclear  Power 
Station  (SNPS)",  p.  3  (May  13. 1991)  (contaminated 
fuel  support  castings  and  peripheral  pieces). 

"Petitioners  contend  that  there  is  no  basis  to 
determine  the  accuracy  of  the  Licensee's  estimate 
that  it  will  make  54  shipments  of  low-level 
radioactive  waste  between  October  1995  and  July 
1996.  Petitioners,  however,  (ail  to  set  forth  any  fects 


The  NRC  staffs  conclusion  that  the 
Licensee's  proposal  to  ship  radioactive 
waste"  is  permissible  under  the  pre-1993 
interpretation  of  the  Commission's 
decommissioning  regulations  was  based  on 
the  understanding  that  the  proposal  was  to 
ship  low-level  radioactive  waste,  and  was  not 
intended  to  be  and  was  not  a  determination 
that  the  removal  or  dismantling  of  major 
compKinents  was  peimissible  under  the  pre- 
1993  interpretation  of  the  Commission's 
decommissioning  regulations,'^  under  CAN 
v.  NRC,  or  under  CLl-94-1 1. 

The  Commission's  decisions  in  Long  Island 
Lighting  Company  (Shoreham  Nuclear  Power 
Station,  Unit  1),  CLl-92-1,  33  NRC  61,  73,  n. 
5  (1991)  and  Sacramento  Municipal  Utility 
District  (Rancho  Seco  Nuclear  Generating 
Station),  CLI-92-2,  35  NRC  47,  61,  n.  7 
(1992)  do  not,  as  Petitioners  contend, 
prohibit  shipment  of  low-level  radioactive 
waste.  No  issue  concerning  such  shipments 
was  addressed  in  those  decisions.  The 
language  cited  by  Petitioners  paraphrases  the 
general  guideline,  that  "major  dismantling 
and  other  activities  that  constitute 
decommissioning  under  the  NRC's 
regulations  must  await  NRC  approval  of  a 
decommissioning  plan",  and  is  derived  from 
the  1988  Statement  of  Consideration, 
"General  Requirements  for  Decommissioning 
Nuclear  Facilities",  supra.  As  explained 
above,  it  was  agency  practice  before  1993  to 
pmrmit  shipment  of  low-level  radioactive 
waste  and  contaminated' components  before 
approval  of  a  decommissioning  plan. 

Rather  than  store  low-level  radioactive 
waste  on-site  for  extended  periods,  it  has 
long  been  agency  policy  that  such  waste 
should  be  shipped  to  disposal  sites  if  the 


or  rationale  which  raise  a  question  as  to  the 
reasonableness  of  the  Licensee's  estimate  of  the 
numtier  of  shipments. 

'2  Petitioners  state  that  neither  YAEC  nor  the  NRC 
staff  provided  any  information  about  the 
radioactivity  levels  in  the  54  shipments  that  YAEC 
estimates  it  shipped  and  will  ship  between  October 
1995  and  July  1996,  and  that  the  Licensee's  January 
29, 1996,  estimate  of  2.3  curies  involved  in 
activities  already  completed  does  not  provide 
information  about  radioactivity  levels  of  the  54 
shipments  that  YAEC  estimates  it  will  have  shipped 
before  the  end  of  )uly  1996.  The  Licensee  has  now 
provided  that  information  and  estimates  t^e  total 
radioactivity  involved  in  the  packaging  and 
shipment  of  low-level  radioactive  waste  lietween 
November  1.  1995  and  July  1996,  to  be  1817  curies. 
See  letter  dated  February  21, 1996,  from  K.  J. 
Heider.  YAEC,  to  Morton  B.  Fairtile,  NRC.  The  four 
contested  activities,  other  than  shipping,  amounted 
to  only  approximately  8.2001  curies  of  residual 
radioactivity. 

^'Petitioners  assert  that  the  NRC  staffs  February 
2. 1966,  letter  states  that  the  shipment  of  low-level 
radioactive  waste  is  permitted  under  the  pre-1993 
criteria  because  the  radioactivity  of  the  shipments 
amounts  to  2.3  curies  or  less  out  of  the  remaining 
4448  curies  of  residual  radioactivity  to  be 
decommissioned  in  the  form  of  Class  C  or  less 
waste.  What  the  staff  said  was  that  because  the 
Licensee's  activities  involve  approximately  2.3 
curies  of  the  remaining  4446  curies  of  residual 
radioactivity  to  be  decommissioned  in  the  form  of 
Class  C  or  less  waste,  shipment  of  low-level 
radioactive  waste  produced  by  the  activities 
evaluated  in  the  staffs  November  2,  1995  letter  will 
not  materially  or  demonstrably  affect  the  methods 
or  options  available  for  decommissioning  the 
Yankee  Rowe  site. 


ability  to  dispose  of  waste  at  a  licensed 
dis[>osal  site  exists.  Shipping  of  waste  at  the 
earliest  practicable  time  minimizes  the  need 
for  eventual  waste  reprocessing  due  to 
possibly  changing  burial  ground 
requirements  and  reduces  occupational  and 
non-occupational  exposures  and  potential 
accident  consequences.  NRf^  Generic  letter 
81-38,  "Storage  of  Low-Level  Radioactive 
Wastes  at  Power  Reactor  Sites"  (November 
10,1981). 

Petitioners  contend  that  YAEC  may  not 
ship  low-level  radioactive  waste  because  the 
Yankee  Rowe  Possession-Only-License  docs 
not  permit  it.'*  Although  Petitioners  arc 
correct  that  no  language  in  the  Yankee  Rowe 
POL  explicitly  states  that  shipment  of  low- 
level  radioactive  waste  is  authorized,  the 
Yankee  Rowe  POL  does  authorize  that 
activity.  Section  I.H.  of  the  POL.  issued 
August  5, 1992,  authorizes  Yankee  Rowe  to 
receive,  possess  and  use  byproduct,  source 
and  special  nuclear  materials  in  accordance 
with  the  Commission's  regulations  in  10  CFR 
Parts  30,  40  and  70.  Authority  to  ship  low- 
level  radioactive  waste  is  conferred  upon  all 
byproduct  material,  .source  material  and 
special  nuclear  material  licensees  by  NRC 
regulations  at  10  CFR  Parts  30.  40  and  70. 
Byproduct  materials  licensees,  source 
materials  licensees,  and  special  nuclear 
materials  licensees,  including  Yankee  Rowe, 
are  authorized  to  transfer  such  material,  as 
long  as  the  recipient  is  authorized,  see  10 
CFR  §§  30.41.  40.51,  and  70.42.  and  as  long 
as  preparation  for  shipment  and  transport  is 
in  accordance  with  the  requirements  of  10 
CFR  Part  71.  See  10  CFR  §§  30.34(c).  40.41(c), 
70.41(a).  In  particular.  Section  2.C.  of  the 
Yankee  Rowe  POL  states  that  the  POL  is 
deemed  to  contain  and  is  subject  to  10  CFR 
§§30.34  and  40.41.  Accordingly,  the  POL 
authorizes  the  transport  of  low-level 
radioactive  waste  from  Yankee  Rowe. 

Petitioners  state  that  the  "cardinal 
consideration"  which  determines  whether  a 
decommissioning  activity  is  "major"  should 
be  the  radiation  dose  it  yields,  not  the 
radioactivity  of  the  component  involved  ". 
and  thus  the  NRC  staffs  February  2,  1996, 


'*  Petitioners  claim  thai  the  Commission's 
decommissioning  regulations  prohibit  low-level 
radioactive  waste  shipments  that  are  not  authorized 
by  YAEC's  license,  citing  the  1988  Slatemenl  of 
-Consideration.  See  "General  Requirements  for 
Decommissioning  Nuclear  Facilities",  53  FR  24025- 
26  (June  27.  1988).  The  Statement  of  Consideration 
makes  no  mention  of  shipment  of  low-level 
radioactive  waste.  The  language  cited  gives 
examples  of  activities  which  licensees  may  conduct 
before  approval  of  a  decommissioning  plan,  but 
does  not  state  or  imply  that  (he  list  is  inclusive: 
"Although  the  Commission  must  approve  the 
decommissioning  alternative  and  major  structural 
changes  to  radioactive  components  of  the  facility  or 
other  major  changes,  the  licensee  may  proceed  wilh 
some  activities  such  as  decontamination,  minor 
component  disassembly,  and  shipment  and  storage 
of  spent  fuel  if  these  activities  are  permitted  by  the 
operating  license  and/or  §  50.59".  (Emphasis  added) 

"  The  Commission  has  not  articulated  as  a 
criterion,  for  determining  what  constitutes  a 
"major"  decommissioning  activity,  the  radiation 
dose  yielded  by  the  activity,  and  Petitioners  cite  no 
authority  for  this  argument.  Nor  has  the 
(Commission  articulated  the  radioactivity  involved 
as  a  criterion  for  determining  what  constitutes 
"major"  decommissioning  activity. 


letter  erroneously  relied  upon  the  number  of 
curies  shipped  rather  than  the  radioactive 
doses  involved  in  shipping  low-level  waste 
to  determine  whether  the  activity  Is 
permissible.'* 

The  criteria  for  determining  whether 
shipments  of  low-level  radioactive  wastn  will 
demonstrably  affect  the  methods  or  option.s 
available  for  decommissioning  have  not  been 
well-defined.  During  review  of  the  Petition 
and  its  supplement,  the  NRC  staff  has 
continued  to  examine  the  question  of 
whether  the  Licensee's  shipments  of  low- 
level  radioactive  waste  will  demonstrably 
affect  the  methods  or  options  available  for 
decommissioning.  In  this  case,  the  staff  has 
now  also  compared  the  radiation  dose 
involved  in  the  packaging  and  shipping  of 
the  low-level  radioactive  waste  with  the 
radiation  dose  estimated  for 
decommissioning  of  the  Licensee's  facility. 
This  is  because,  under  Petitioners'  theory 
regarding  the  choice  of  the  decommissioning 
option,  as  wei understand  it.  it  seems  that 
adoption  of  a  different  decommissioning 
option  would  most  likely  be  required  to 
reduce  dose.  The  Licensee  estimates  that  the 
radiation  dose  involved  in  the  packaging  and 
shipment  of  low-level  rddioactive  waste 
between  November  1.  1995  and  |uly  1996  to 
be  17  person-rem."  The  estimated  totnl 
radiation  cxf)osure  for  decommissioning  the 
facility  is  755  person-rem.'*  The  estimated 
dose  from  packaging  and  shipping  is 
approximately  2%  of  the  total  dose  from 
decommissioning.  As  can  be  seen,  most  of 
the  dose  will  be  incurred  in  activities  other 
than  shipment  of  low-level  radioactive  waste 
As  the  Commission  has  previously  held  m 
this  case,  even  potential  dose  redu(  tions  on 
the  order  of  900  p>erson-rem.  unless  there  is 
some  extraordinary  aspect  to  the  case  not 
apparent,  cannot  hnve  ALARA  significance 
such  that  one  decommissioning  option 


"•The  staff  mistakenly  understoo<t  the  License's 
Iptter  of  laniiary  29.  1996  lo  mean  that  (he  activities 
evaluated  by  the  stafTs  Noveml>er  2.  1995  Ipttpr 
involved  2  3  curies  Thp  radicwctiviiv  in^olvrd  in 
the  four  contested  activities,  othpr  than  shipping  of 
low-level  radioactive  waste,  amounlrd  In 
approximately  8  2001  curies  of  residual 
radioactivily  (Removal  of  ihe  Upper  Neutron 
.Shield  Tank  involved  less  than  5  curies,  and 
remov.il  of  the  Component  OxilinR  Water  ."^vslwm 
pipes  and  components  and  Sfjent  Fuel  C^ooling 
System  pipes  and  components  involved  1  2tX)l 
curies.  See  letter  dated  (Xinkx'r  19.  1995,  from 
Russell  A.  Mellor.  YAEC.  to  Morton  B  Fairtile. 
NRC.  Fuel  Chute  Isolation  involved  2  curies,  and 
spent  fuel  pool  electrical  conduit  installation 
involved  no  curies.  .Sec  letter  dated  February  21. 
1996.  from  K.  1  Heider.  VAEC:.  lo  Morton  B 
Fairtile.  NRC.)  In  addition,  the  I.icenspe  estimated 
that  since  completion  of  the  activ  ities  desc rit>ed  in 
the  NRC  letter,  activities  have  tjeen  authori^eil  by 
the  Licensees'  Manager  of  Operations  which  remove 
components  containing  a  tola)  of  2  3  curies  of 
radioactive  material  See  letter  dated  lanuarv  29, 
1996.  from  Andrew  C.  Kadak.  YAEC.  lo  William  T. 
Russell.  NRC. 

"See  letter  dated  February  21.  1996.  from  K.  I 
Heider.  YAEC,  to  Morion  H  Fairtile.  NRC 

'"Order  Approving  the  Decommissioning  Plan 
and  Authorizing  Decommissioning  of  Facility 
(Yankee  Nuclear  Power  Station).    Environmpntal 
Assessment  by  the  U.S  Nuclear  Regulatory 
Commission  Related  to  the  Retjuesl  tn  Authorize 
Facility  Decommissioning",  p  22 
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would  be  prefBrable  to  another.  '^ 
Accordingly,  the  staff  concludes  that  the 
Licensee's  shipment  of  low-level  radioactive 
waste  will  not  demonstrably  affect  the 
methods  and  options  available  for 
decommissioning. 

In  view  of  the  above,  the  shipments  of  low- 
level  radioactive  waste  between  October  1995 
and  July  1996.  before  approval  of  a 
dec(Hnmissioning.plan.  is  permissible  under 
the  pTe-1993  interpretation  of  the 
Commission's  decommissioning  regulations. 
B.  The  five  contested  activities  will  neither 
individually  nor  collectively  substantially 
increase  the  costs  of  decommissioning. 

YAEC  estimates  the  cost  of  shipment  and 
disporal  of  all  low-level  radioactive  waste 
between  the  October  1995  issuance  of  CU- 
9&-14  and  the  scheduled  date  of  completion 
of  the  hearing  in  mid-July  1996,  to  be  $6.5 
million,  or  approximately  1.75  percent  of  the 
estimated  $368.8  million  total 
decommissioning  cost.  It  would  be 
nwculative  to  conclude  that  the 
decommissioning  method  proposed  by 
Petitioners,  SAFSTOR,  would  be  less 
expensive.  There  is  no  evidence  that  the 
Licensee's  shipments  will  increase 
decommissioning  costs  or  that  continued 
storage  of  the  waste  will  decrease  the 
ultimate  costs.  Thus,  the  staff  concludes  that 
YAECs  shipment  of  low-level  radioactive 
waste  will  not  substantially  increase  the  costs 
of  decoimnissioning 

Petitioners  erroneously  contend  that  the 
coet  of  shipments  of  low-level  radioactive 
waste  could  be  reduced  by  postponing  the 
piylcjging  and  shipment  of  low-level  waste, 
presumably  because  sonre  waste  may  decay 
to  levels  such  that  the  volume  of  waste  which 
will  require  shipment  would  decrease.  Delay 
will  not  significantly  reduce  the  volume  of 
waste  shipped  because  the  waste  is  not 
segregated  by  the  radioactive  isotope 
involved,  and  some  of  the  radioactive 
isotopes  involved  have  very  long  half-lives, 
i.e.,  nickel-63  has  a  half-life  of  100  years. 
Cobalt-60,  which  has  a  half-life  of  5.27  years. 
was  the  isotope  selected  by  the  Petitioners  to 
postulate  a  reduction  in  waste  volume. 
Moreover,  delay  could  possibly  increase 
decommissioning  costs  because  shipping  and 
burial  costs  may  increase. 

The  Licensee  estimates  costs  for  the  five 
activities  contested  by  Petitioners  to  be  $6.5 
million  for  shipments  of  low-level  waste 
between  October  1995  and  July  1996  and 
$2.4  million  for  the  four  other  contested 
activities,*"  for  a  total  of  $8.9  million,  or 
2.1%  of  the  $368.8  million  estimated  total 
decommissioning  costs.  There  is  no  evidence 
that  these  activities  will  give  rise  to 
consequences  that  will  increase  the  total  cost 
of  decommissioning  Accordingly,  the  five 
contested  activities  will  not  substantially 
increase  decommissioning  costs,  either 
individually  or  collectively. 

C  Petitioners'  Request  for  an  Inspection 
and  Inspection  Report  Was  Granted. 


Petitioners'  request  for  reinspection  of 
Yankee  Rowe  to  determine  compliance  with 
CU-95-14  and  for  issuance  of  an  inspection 
report  was  granted.  NRG  Region  I  inspected 
the  Yankee  Rowe  facility  for  a  second  time 
on  December  5-18. 1995,  to  determine 
compliance  with  CLI-95-14.  NRG  Inspection 
Report  No.  50-029/95-07  was  issued  January 
31, 1996.  The  Inspection  Report  concludes 
that  the  Licensee's  activities  were  conducted 
in  accord  with  the  specifications  of  the  staffs 
November  2, 1995  letter.  The  first  inspection 
was  conducted  in  October  1995,  before  the 
provision  of  technical  guidance  or  criteria  to 
assist  the  Region  in  determining  compliance 
with  GLI-95-14.  Subsequently,  the  NRG  staff 
issued  its  letter  of  November  2, 1995. 
evaluating  the  nine  activities,  all  of  which  are 
permitted  by  CAN  v.  NflC  and  GU-95-14.  as 
explained  above. 

Petitioners  claim  that  the  January  31, 1996 
Inspection  Report  merely  repeats  the  staff's 
erroneous  interpretation  of  the  Gommission's 
decommissioning  standards,  and  thus 
constitutes  no  relief.  The  inspection  report 
explicitly  states  that  the  nine  activities 
evaluated  by  the  staffs  November  2, 1995 
letter  were  inspected  and  that  the  Licensee 
limited  the  scope  of  its  work  to  those 
activities.  Petitioners'  disagreement  with  the 
staffs  conclusion  that  the  nine  activities  are 
in  compliance  with  CAN  v.  NRC  and  GLI- 
95-14  does  not  constitute  denial  of 
Petitioners'  request  for  an  inspection  and  an 
inspection  report  to  determine  compliance 
with  CANv.  NRC  and  GLI-95-14. 

IV.  Conclusion 

For  the  reasons  given  above.  Petitioner's 
request  that  shipments  of  low-level 
radioactive  waste  be  prohibited  is  denied, 
and  Petitioners'  request  that  four  other 
activities  be  prohibited  is  moot." 
Additionally,  Petitioners'  request  for  an 
inspection  of  Yankee  Rowe  to  determine 
compliance  with  GLI-95-14  and  an 
inspection  report  was  granted. 

As  provided  by  10  GFR  §  2.206(c).  a  copy 
of  this  Decision  will  be  filed  with  the 
Secretary  of  the  Commission  for  the 


Commission's  review.  The  Decision  will 
become  the  final  action  of  the  Commission  25 
days  after  issuance,  unless  the  Commission 
on  its  own  motion  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville.  Maryland  this  22nd  of 
February.  1996. 

For  the  Nuclear  Regulatory  Commission. 
William.  T.  Russell, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  96-4683  Filed  2-28-96;  8:45  am] 
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■'Yankee  Atomic  Electric  Cdmpany.  CU-96-01 
Oanoary  16. 1996). 

"The  Licensee  spent  $610,000  on  the  bur 
adivitias  in  the  fourth  quarter  of  1995,  which  is 
approximately  2S  percent  of  the  estimated  total  cost 
for  these  four  activities.  See  Letter  dated  February 
IS,  1996.  from  Russell  A.  Mellor  to  Morton  B. 
Faiitile. 


2'  Petitioners  claim  that  the  ^4RC  erroneously 
found  on  February  2. 1996.  that  the  request  for 
emergency  relief  was  moot  in  part.  Petitioners  assert 
that  the  Licensee  continues  to  unlawfully  ship  low- 
level  radioactive  waste  and  that  on  January  29, 
1996,  the  Licensee  stated  that  it  is  considering 
whether  to  conduct  seven  activities,  in  addition  to 
the  nine  evaluated  by  the  staffs  November  2. 1995, 
letter.  The  February  2,  1996.  letter  of  the  staff  and 
this  Decision  explicitly  denied  Petitioner's  request 
to  prohibit  shipment  of  low-level  radioactive  waste, 
and  made  no  finding  that  this  request  is  moot.  The 
February  2. 1996.  letter  and  this  Decision  explicitly 
state  that  Petitioners'  request  for  emergency  relief 
regarding  the  remaining  four  contested  activities 
was  moot  because  those  activities  had  been 
completed  before  the  submission  of  the  Petition. 
Nonetheless,  both  the  February  2. 1996  letter  and 
this  Decision  found  that  those  four  activities  were 
permissible,  prior  to  approval  of  a  decommissioning 
plan,  under  the  pre-1993  interpretation  of  the 
Commission's  decommissioning  regulations. 
Neither  the  staffs  February  2,  1996,  letter,  nor  this 
decision  address  the  seven  activities  which  the 
Licensee  states  it  is  now  considering.  The  staff  will 
address  those  activities  in  a  supplemental  Director's 
Decision,  as  required  by  the  Commission's  order  of 
February  15,  1996. 


POSTAL  RATE  COMMISSION 
[Doekat  Na  A96-11:  Order  No.  1103] 

Notice  and  Order  AccepUng  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  February  23, 1996. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  "Trey"  LeBlanc  III,  Vice- 
Ghairman;  George  W.  Haley;  H.  Edward 
Quick.  Jr. 

In  the  Matter  of:  Oquossoc,  Maine  04964 
(William  Gummings,  Petitioner). 

DOCKET  NUMBER:  A96-11 

NAME  OF  AFFECTED  POST  OFFICE: 

Oquossoc,  Maine  04964 
NAME(S)  OF  PETmONER(S):  William 

Cummings 

TYPE  OF  DETERMINATION: 

Consolidation 
DATE  OF  FILING  OF  APPEAL  PAPERS: 

February  20, 1996 
CATEGORIES  OF  ISSUES 
APPARENTLY  RAISED: 

1.  Effect  on  postal  services  [39  U.S.C. 
§404fb)(2)(C)l. 

2.  Effect  on  the  community  |39  U.S.C. 
§  404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 


previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders ' 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  March  6, 1996. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 

Secretory. 

Appendix 

February  20, 1996 

Filing  of  Appeal  letter 
February  23. 19% 
Commission  Notice  and  Order  of  Filing  of 
Appeal 
March  15, 1996 
Last  day  of  filing  of  petitions  to  intervene 
|see39C.F.R.  §3001.111(b)l 
March  26. 1996 
Petitioner's  Participant  Statement  or  Initial 
Brief  [see  39  C.F.R.  §  3001.115(a)  and  (b)l 
April  15, 1996 
Postal  Service's  Answering  Brief  [see  39 
C.F.R.  §3001.115(c)l 
April  30, 1996 
Petitioner's  Reply  Brief  should  Petitioner 
choose  to  file  one  (see  39  C.F.R. 
§3001.n5(d)l 

May  7, 1996 
IDeadline  for  motions  by  any  party 
requesting  oral  argument!  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  C.F.R. 
§3001.116] 

June  19, 1996 
Expiration  of  the  Commission's  120-day 
decisional  schedule  |see  39  U.S.C. 
§404(b)(5)l 

(FR  Doc.  96-4596  Filed  2-28-96;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collection,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 


the  quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection:  Aged  Monitoring 
Questionnaire:  0MB  3220-0178. 

As  outlined  in  20  CFR  219.3(b),  once 
a  claimant  establishes  entitlement  to  an 
annuity  under  the  Railroad  Retirement 
Act  (RRA).  the  RRB  may  ask  that 
annuitant  to  produce  evidence  needed 
to  decide  whether  he  or  she  may 
continue  to  receive  an  annuity  or 
whether  the  annuity  should  hie  reduced 
or  stopped. 

The  RRB  utilizes  Form  G-19c,  Aged 
Monitoring  Questionnaire,  to  monitor 
select  aged  annuitants.  Use  of  the  form 
assists  RRB  efforts  to  discover 
unreported  deaths  and  also  to  determine 
if  an  aged  annuitant  is  able  to  manage 
their  own  affairs.  One  response  is 
requested  from  each  respondent. 
Completion  is  voluntary.  Minor 
editorial  and  reformatting  changes  to 
Form  G-19c  have  been  proposed. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form  No(s) 

Annual 

re- 
sponses 

Time 
(min) 

Burden 
(hrs) 

G-19C  

10,000 

6 

1.000 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 
|FR  Doc.  96-4648  Filed  2-28-96;  8:45  am] 
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Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 


Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  mvited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  colledion 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collecled;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection:  Employee  Non-Covered 
Service  Pension  Questionnaire:  OMB 
3220-0154. 

Section  215(a)(7)  of  the  Social 
Security  Act  provides  for  a  reduction  in 
social  security  benefits  based  on 
employment  not  covered  under  the 
Social  Security  Act  or  the  Railroad 
Retirement  Aci  (RRA).  This  provision 
applies  a  different  social  security  benefit 
formula  to  most  workers  who  are  first 
eligible  after  1985  to  both  a  pension 
based  on  whole  or  in  part  on 
noncovered  employment  and  a  social 
security  retirement  or  disability  benefit. 
There  is  a  guarantee  provision  that 
limits  the  reduction  in  the  social 
security  benefit  to  one-half  of  the 
portion  of  the  pension  based  on 
noncovered  employment  after  1956. 
Section  8011  of  P.L.  100-647  changed 
the  effective  date  of  the  onset  from  the 
first  month  of  eligibility  to  the  first 
month  of  concurrent  entitlement  to  the 
noncovered  service  benefit  and  the  RRA 
benefit. 

Section  3(a)(1)  of  the  RRA  provides 
that  the  Tier  1  benefit  of  an  emplovee 
annuity  will  be  equal  to  the  amount 
(before  any  reduction  for  age  or 
deduction  for  work)  the  emplovee 
would  receive  if  he  or  she  would  have 
been  entitled  to  a  like  benefit  under  the 
Social  Security  Act.  The  reduction  for  i. 
noncovered  .service  pension  also  applies 
to  a  Tier  I  portion  of  employees  under 
the  RRA  where  the  annuity  or 
noncovered  service  pension  begins  after 
1985.  Since  the  amount  of  a  Tier  I 
benefit  of  a  spouse  is  one-half  of  the 
employee's  Tier  1,  the  spouse  annuity  is 
also  affected  by  the  employees 
noncovered  service  pension  reduction 
of  his  or  her  Tier  1  benefit. 

The  RRB  utilizes  Form  G-209, 
Employee  Noncovered  Serv  ice  Pension 
Questionnaire,  to  obtain  needed 
information  from  railroad  retirement 
employee  applicants  or  annuitants 
about  the  receipt  of  a  pension  based  on 
employment  not  covered  under  the 
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Railroad  Retirement  Act  or  the  Social 
Security  Act.  It  is  used  as  both  a 
supplement  to  the  employee  annuity 
application,  and  as  an  independent 
questionnaire  to  be  completed  wdien  an 
individual  who  is  already  receiving  an 
employee  annuity  becomes  entitled  to  a 
pension. 

One  response  is  requested  of  each 
respondent.  Completion  is  required  to 
obtain  or  retain  benefits. 

The  RRB  proposes  a  minor  editorial 
change  to  Form  G-209. 
Eatunate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Fam  No<s). 

Annual 

re- 
sponse 

Tune 
(mm) 

Burden 
(hrs) 

6-208  (partiai 
c|ueBtiflonnite) 

G-209  (fun 
questfonnaffe) 

100 
400 

1 

a 

2 
53 

ToJal 

500 

55 

AOOmONAL  MFOfMATKM  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp,  Raihoad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  withm  60  days  of 
this  notice. 

QnckMierzwa,  | 

Cfeonuice  Officer. 

[PR  Doc.  96-4677  Filed  2-28-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PW.  No.  IC-21771 ;  812-M741 

QiMltlied  Unit  bivastment  Liquid  Trust 
Swlas  Equity  Opportunity  Trust,  et  ai.; 
Notice  of  Application 

February  22. 1996. 

AQBCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


UMI 


APPUCANTS:  Qualified  Unit  Investment 
Liquid  Trust  Series  Equity  Opportunity 
Trust  (the  "Trust").  Oppenheimer  Quest 
for  Value  Funds  (the  "Value  Funds"), 
OppenheimerFimds,  Inc. 
("C^penheimerFunds").  OpCap 


Advisors  ("OpCap"),  OCC  Distributors 
(the  "Sponsor"),  and  Oppenheimer 
Fund  Distributors.  Inc.  ("OFDI"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  to  grant  an 
exemption  from  sections  14(a)  and  19(b) 
of  the  Act  and  rule  19b-l  thereunder 
and  under  section  17(d)  and  rule  17d- 
1  to  permit  certain  affiliated 
transactions. 

SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  (a)  permitting  the  Trust 
to  invest  in  shares  of  the  Value  Funds 
and  U.S.  Treasury  zero  coupon 
obligations:  (b)  exempting  the  Sponsor 
from  having  to  take  for  its  own  account 
or  place  with  others  $100,000  worUi  of 
units  in  the  Trust;  (c)  permitting  the 
Trust  to  distribute  capital  gains 
resulting  from  redemptions  of  the  Value 
Fund  shares  within  a  reasonable  time 
after  receipt;  and  (d)  permitting  certain 
affiliated  ti^nsactions  involving  the 
Trust. 

Applicants  request  that  relief  also  be 
extended  to  any  other  open-end 
investment  company  (including  any 
series  thereof),  other  than  money  market 
or  no-load  funds,  that  may  be  advised 
by  OppenheimerFunds  or  OpCap  or  be 
distributed  by  OFDE,  or  be  advised  and/ 
or  distributed  by  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  OppenheimerFunds,  OpCap.  or 
OFDI  (collectively  with  the  Value 
Funds,  the  "Funds"). 
RUNG  DATES:  The  application  was  filed 
on  December  6, 1995,  and  amended  on 
February  12, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  18, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW..  Washington.  D.C.  20549. 
-    Applicants:  Oppenheimer  Quest  for 
Value  Funds,  the  Trust. 
OppenheimerFunds.  and  OFDI,  Two 
World  Trade  Center,  New  York,  New 
York  10048-0203;  the  Sponsor,  Two 
World  Financial  Center.  225  Liberty 
Street.  New  York.  New  York  10080- 


6116;  and  OpCap,  One  World  Financial 
Center,  New  York,  New  York  10281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPt^MENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representations 

1.  The  Value  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act.  The  Value 
Funds  have  adopted  a  multiple  class 
plan  and  shares  of  the  Value  Funds  are 
offered  with  firont-end  sales  loads  and. 
in  certain  instances,  with  contingent 
deferred  sales  charges.  Each  of  the  Value 
Funds  has  adopted  a  rule  12b-l  plaii. 

2.  Each  Value  Fund  has  entered  into 
an  investiment  advisory  or  management 
agreement  with  OppenheimerFimds  or 
one  of  its  affiliates  and,  in  some  cases, 
a  sub-advisory  agreement  with  OpCap. 
OppenheimerFunds,  formerly 
Oppenheimer  Management  Corporation, 
is  owned  by  Oppenheimer  Acquisition 
Corp,  a  holding  company  controlled  by 
Massachusetts  Mutual  Life  Insurance 
Company.  OpCap  is  a  majority-owned 
subsidiary  of  Oppenheimer  Capital. 
OFDI  acts  as  the  distributor  for  the 
Value  Funds.  OFDI  is  a  wholly-owned 
subsidiary  of  OppenheimerFimds.  The 
Sponsor  acts  as  sponsor  for  the  Trust 
and  is  a  majority  owned  subsidiary  of 
Oppenheimer  Capital. 

3.  The  Trust  will  offer  units  in  series 
("Trust  Series").  Each  Trust  Series  will 
contain  shares  of  one  Fund  and  U.S. 
Government  zero  coupon  obligations. 
The  Trust's  objective  is  to  provide 
protection  of  capital  while  providing  for 
capital  appreciation  through 
investments  in  zero  coupon  obligations 
and  shares  of  the  Funds.  Each  Trust 
Series  will  be  organized  pursuant  to  a 
reference  trust  agreement  that  will 
incorporate  a  trust  indenture  and 
agreement  relating  to  the  entire  Trust 
(collectively,  the  "Trust  Agreement") 
and  that  will  name  a  qualified  bank  as 
trustee  ("Trustee"). 

4.  Each  Trust  Series  will  be  sponsored 
by  Ae  Sponsor,  which  will  perform  the 
functions  typical  of  unit  investment 
trust  sponsore.  The  Sponsor  expects  to  , 
deposit  in  the  Trust  substantially  more 
than  $100,000  aggregate  value  of  zero 
coupon  obligations  and  shares  of  the 

Funds. 

5.  Trust  units  will  be  offered  for  sale 
to  the  public  through  the  final 


prospectus  by  the  Sponsor.  Trust  series 
are  intended  to  be  offered  to  the  public 
initially  at  prices  based  on  the  net  asset 
value  of  the  shares  of  the  Funds  selected 
for  deposit  in  that  Trust  Series,  plus  the 
offering  side  value  of  the  zero  coupon 
obligations  contained  therein,  plus  a 
sales  charge.  The  Trust  will  redeem 
units  at  prices  based  on  the  then 
currently  aggregate  bid  side  evaluation 
of  the  zero-coupon  obligations  and  the 
then  current  net  asset  value  of  the  Fund 
shares. 

6.  The  Trust  will  be  structured  so  that 
each  Trust  Series  will  contain  a 
sufficient  amount  of  zero  coupon 
obligations  to  assure  that,  at  the 
specified  maturity  date  for  such  Trust 
Series,  the  purchaser  of  a  unit  would 
receive  back  the  approximate  total 
amount  of  the  original  investment  in  the 
Trust,  including  the  sales  charge.  Such 
investor  would  receive  more  than  the 
original  investment  to  the  extent  that 
the  underlying  Fund  made  any 
distributions  during  the  life  of  the  Trust 
and/or  had  any  value  at  the  maturity  of 
the  Trust  Series. 

7.  The  Sponsor  intends  to  maintain  a 
secondary  market  for  Trust  units,  but  is 
not  obligated  to  do  so.  The  existence  of 
such  a  secondary  market  will  reduce  the 
number  of  units  tendered  to  the  Trustee 
for  redemption  and  thus  alleviate  the 
necessity  of  selling  portfolio  securities 
to  raise  the  cash  necessary  to  meet  such 
redemptions. 

8.  The  Trust  has  taken  certain  steps  to 
reduce  the  impact  «f  the  termination  of 
a  Trust  Series  on  the  Fund  deposited 
therein.  First,  the  Trust  will,  with 
respect  to  all  unitholders  still  holding 
units  at  scheduled  termination  and  to 
the  extent  desired  by  such  unitholders, 
transfer  the  registration  of  their 
proportionate  number  of  shares  of  the 
Funds  from  the  Trust  to  a  registration  in 
the  investor's  name  in  lieu  of  redeeming 
such  shares.  Second,  the  Funds  will 
offer  all  such  unitholders  the  option  of 
investing  the  proceeds  from  the  zero 
coupoi\  obligations  in  shares  of  the 
Funds  at  net  asset  value  (i.e.,  without 
the  imposition  of  the  normal  sales  load). 
The  Funds  also  will  offer  unitholders 
the  option  of  investing  all  distributions 
from  the  Trust  during  the  life  of  the 
Trust  Series  in  shares  of  the  Funds  at 
net  asset  value.  Thus,  it  is  anticipated 
that  many  of  the  unitholders  will 
become  and  remain  direct  shareholders 
of  the  Funds  and  that  many  will  elect 

to  invest  their  proceeds  of  the  Trust 
Series  in  an  account  of  the  Fund. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  relief  under  section 
6(c)  of  the  Act  from  sections  14(a)  and 
19(b)  of  the  Act  and  rule  19b-l 


thereunder  and  pursuant  to  section 
17(d)  of  the  Act  and  rule  17d-l 
thereunder. 

2.  Section  14(a)  of  the  Act  requires 
that  inve.sfment  companies  have 
$100,000  of  net  worth  prior  to  making 

a  public  offering.  The  Trust  will  have  an 
initial  net  worth  in  excess  of  $100,000 
invested  in  zero  coupon  obligations  and 
shares  of  the  Funds.  Applicants 
recognize,  however,  that  because  of  the 
Sponsor's  intention  to  sell  ail  the  units 
of  the  Trust,  the  Sponsor  may  be 
deemed  to  be  reducing  the  Trust's  net 
worth  below  the  requirements  of  section 
14(a).  Applicants  will  comply  in  all 
respects  with  the  requirements  of  rule 
14a-3,  which  provides  an  exemption 
from  section  14(a},  except  that  the  Trust 
would  not  restrict  its  portfolio  to 
"eligible  trust  securities." 

3.  Section  19(b)  of  the  Act  and  rule 
19b-l  thereunder  provide  that,  except 
under  limited  circumstances,  no 
registered  investment  company  may 
distribute  long-term  capital  gains  more 
than  once  every  twelve  months. 
Applicants  request  an  exemption  from 
section  19(b)  and  rule  19b-l  to  the 
extent  necessary  to  permit  capital  gains 
earned  in  connection  with  the 
redemption  of  shares  of  the  Funds  to  be 
distributed  to  unitholders  along  with 
the  Trust's  regular  distributions. 
Applicants  believe  that  the  requested 
exemption  is  consistent  with  the 
purposes  of  section  19(b)  and  rule  19b- 
1  because  the  dangers  of  manipulation 
of  capital  gains  and  confusion  between 
capital  gains  and  regular  income 
distributions  does  not  exist  in  the  Trust. 
Applicants  state  that  the  Sponsor  has  no 
incentive  to  redeem  or  permit  the 
redemption  of  units  in  order  to  generate 
capital  gains.  Moreover,  because 
principal  distributions  are  clearly 
indicated  in  accompanying  reports  to 
unitholders  as  a  return  of  principal, 
applicants  believe  that  the  danger  of 
confusion  is  not  pre.sent  in  the 
operations  of  the  Trust. 

4.  Section  6(c)  of  the  Act  provides,  in 
relevant  part,  that  the  SEC  may  by  order, 
exempt  any  person  or  class  of  persons 
from  any  provision  of  the  Act  or  from 
any  rule  thereunder,  if  such  exemption 
is  necessary  or  appropriate  in  the  public 
interests,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
that  standards  of  section  6(c). 

5.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  make  it  unlawful  for 
any  affiliated  person  of,  or  principal 
underwriter  for,  a  registered  investment 
company,  or  any  affiliated  person  of 
either  of  them,  acting  as  a  principal,  to 


engage  in  a  joint  transaction  with  the 
investment  company  unless  the  joint 
transa<;tion  has  been  approved  bv  the 
SEC.  Appii(;ants'  proposed 
arrangements  may  ben  joint  iransaction 
.inder  these  provisions  Applicants 
believe  that  the  proposed  arrangements 
are  consistent  with  the  provisions, 
policies,  and  purposes  of  the  Act.  and 
that  participation  by  each  registered 
investment  company  is  not  on  a  basis 
less  advantageous  than  that  of  other 
participants. 

6.  Applicants  do  not  request  relief 
under  section  12(d)(1)  of  the  Act.' 
Section  12(d)(1)(E)  provides  that  section 
12(d)(1)  shall  not  apply  to  securities 
purf:hased  by  a  registered  unit 
investment  trust  if  the  securities  are  the 
only  "investment  securities"  held  by  the 
trust.  Applicants  lielieve  that  the  U.S. 
Treasury  zero  coupon  obligations  are 
not  "investment  securities  "  for  purposes 
of  section  12(d)(1)(E)  ^  and  that  the 
shares  of  the  Funds  are  the  only 
"investment  securities"  which  the  Trust 
will  hold.  Accordingly,  they  do  not 
believe  relief  from  section  i2(d)(l)  is 
necessary. 

Applicants'  Conditions 

Applicants  agree  to  the  following  as 
conditions  to  the  granting  of  the 
requested  order: 

1.  The  Trustee  will  not  redeem  Fund 
shares  except  to  the  extent  necessar\'  to 
meet  redemptions  of  units  by 
unitholders,  or  to  pay  Trust  expenses 
should  distributions  received  on  fund 
shares  and  rebated  rule  12b-l  fees  prove 
insufficient  to  cover  such  expenses. 

2.  Any  rule  12b-l  fees  received  by  the 
Sponsor  in  connection  with  the 
distribution  of  Fund  shares  to  the  Trust 
will  be  immediately  rebated  by  the 
Sponsor  to  the  Trustee. 

3.  All  Trust  Series  will  be  structured 
so  that  their  maturity  dates  will  be  at 
least  thirty  days  apart  from  one  another. 

4.  The  Trust  and  the  Sponsor  will 
comply  in  all  respects  with  the 
requirements  of  rule  14a-3.  except  that 
the  Trust  will  not  restrict  its  portfolio 
investments  to  "eligible  trust 
securities.  ■ 

.5.  Shares  of  a  Fund  which  are  held  by 
a  Series  of  the  Trust  will  be  voted  by  the 
Trustee  of  the  Trust,  and  the  Trustee 
will  vote  all  shares  of  a  Fund  held  in  a 
Trust  Series  in  the  same  proportion  as 
all  other  shares  of  that  Fund  not  held  by 
the  Trust  are  voted. 

6.  Any  shares  of  the  Funds  deposited 
in  any  Trust  Series  or  any  shares 


'  Section  12(d)(1)  limils  purchases  by  registered 
invc.slmeni  companies  of  securities  issued  by  other 
investment  rom()anics 

•*  Equity  .Securities  Trust  (pub.  avail   Ian.  19. 
1994). 
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acquired  by  unitholders  through 
reinvestment  of  dividends  or 
distributions  or  through  reinvestment  at 
termination  will  be  made  without 
imposition  of  any  otherwise  applicable 
sales  load  and  at  net  asset  value. 

7.  The  prospectus  of  each  Trust  Series 
and  any  sales  literature  or  advertising 
that  mentions  the  existence  of  a 
reinvestment  option  will  disclose  that 
shareholders  who  elect  to  invest  in 
Fund  shares  will  incur  a  rule  12b-l  fee. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mugaret  H.  McForUud, 
Deputy  Secretary.  I 

IFR  Doc.  96-4579  Filed  2-28-96;  8:45  ami 
MjjNa  cooe  wi«-«t-M 

(RK.  Ho.  IC-21773;  812-9682] 

Van  Kampen  Amarican  CapKal,  Inc.  et 
al.;  Notica  of  Application 

February  23. 1996. 

AQBiCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Van  Kampen  American 
Capital  Equity  Trust,  Van  Kampen 
American  Capital  Pennsylvania  Tax 
Free  Income  Fund,  Van  Kampen 
American  Capital  Tax  Free  Trust,  Van 
Kampen  American  Capital  Tax  Free 
Money  Fund,  Van  Kampen  American 
Capital  Trust,  Van  Kampen  American 
Capital  U.S.  Government  Trust,  Van 
Kampen  American  Capital  Comstock 
Fund,  Van  Kampen  American  Capital 
Corporate  Bond  Fund.  Van  Kampen 
American  Capital  Emerging  Growth 
Fund,  Van  Kampen  American  Capital 
Enterprise  Fund,  Van  Kampen 
American  Capital  Equity  Income  Fund, 
Van  Kampen  American  Capital  Global 
Managed  Assets  Fund,  Van  Kampen 
American  Capital  Government 
Securities  Fund,  Van  Kampen  American 
Capital  Government  Target  Fund,  Van 
Kampen  American  Capital  Growth  and 
Income  Fimd,  Van  Kampen  American 
Capital  Harbor  Fund,  Van  Kampen 
American  Capital  High  Income 
Corporate  Bond  Fund,  Van  Kampen 
American  Capital  Life  Investment  Trust. 
Van  ICampen  American  Capital  Limited 
Maturity  Government  Fund,  Van 
Kampen  American  Capital  Pace  Fund, 
Van  Kampen  American  Capital  Real 
Estate  Securities  Fund,  Van  Kampen 
American  Capital  Reserve  Fund,  Van 
Kampen  American  Capital  Small 
Capitalization  Fimd,  Van  Kampen 
American  Capital  Tax-Exempt  Fund. 
Van  Kampen  American  Capital  Texas 


Tax  Free  Income  Fund,  Van  Kampen 
American  Capital  U.S.  Government 
Trust  for  Income,  and  Van  Kampen 
American  Capital  World  Portfolio  Series 
Trust  (collectively,  the  "Open-End 
Funds");  Van  Kampen  American  Capital 
Municipal  Income  Trust,  Van  Kampen 
American  Capital  California  Municipal 
Trust.  Van  Kampen  American  Capital 
Intermediate  Term  High  Income  Trust, 
Van  Kampen  American  Capital  Limited 
Term  High  Income  Trust,  Van  Kampen 
American  Capital  Prime  Rate  Income 
Trust,  Van  Kampen  American  Capital 
Investment  Grade  Municipal  Trust,  Van 
Kampen  American  Capital  Municipal 
Trust,  Van  Kampen  American  Capital 
California  Quality  Municipal  Trust,  Van 
Kampen  American  Capital  Florida 
Quality  Municipal  Trust,  Van  Kampen 
American  Capital  New  York  Quality 
Municipal  Trust,  Van  Kampen 
American  Capital  Ohio  Quality 
Municipal  Trust,  Van  Kampen 
American  Capital  Pennsylvania  Quality 
Municipal  Trust,  Van  Kampen 
American  Capital  Trust  for  Investment 
Grade  Municipals,  Van  Kampen 
American  Capital  Trust  for  Insured 
Municipals,  Van  Kampen  American 
Capital  Trust  for  Investment  Grade 
California  Municipals,  Van  Kampen 
American  Capital  Trust  for  Investment 
Grade  Florida  Municipals,  Van  Kampen 
American  Capital  Trust  for  Investment 
Grade  New  Jersey  Municipals,  Van 
Kampen  American  Capital  Trust  for 
Investment  Grade  New  York 
Municipals,  Van  Kampen  American 
Capital  Trust  for  Investment  Grade 
Pennsylvania  Municipals,  Van  Kampen 
American  Capital  Municipal 
Opportunity  Trust,  Van  Kampen 
American  Capital  Advantage  Municipal 
Income  Trust.  Van  Kampen  American 
Capital  Advantage  Pennsylvania 
Municipal  Income  Trust,  Van  Kampen 
American  Capital  Strategic  Sector 
Municipal  Trust,  Van  Kampen 
American  Capital  Value  Municipal 
Income  Trust,  Van  Kampen  American 
Capital  California  Value  Municipal 
Income  Trust.  Van  Kampen  American 
Capital  Massachusetts  Value  Municipal 
Income  Trust,  Van  Kampen  American 
Capital  New  Jersey  Value  Municipal 
Income  Trust,  Van  Kampen  American 
Capital  New  York  Value  Municipal 
Income  Trust,  Van  Kampen  American 
Capital  Ohio  Value  Municipal  Income 
Trust,  Van  Kampen  American  Capital 
Pennsylvania  Value  Municipal  Income 
Trust.  Van  Kampen  American  Capital 
Municipal  Opportunity  Trust  II,  Van 
Kampen  American  Capital  Florida 
Municipal  Opportunity  Trust,  Van 
Kampen  American  Capital  Advantage 
Municipal  Income  Trust  II,  and  Van 


Kampen  American  Capital  Select  Sector 
Municipal  Trust  (collectively,  the 
"Closed-End  Funds,"  together  the  Open- 
End  and  Closed-End  Funds  are  the 
"Funds");  and  Van  Kampen  American 
Capital  Investment  Advisory  Corp.  and 
Van  Kampen  American  Capital  Asset 
Management,  Inc.  (collectively,  the  last 
two  entities  are  the  "Advisers"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  13(a)(2), 
13(a)(3),  18(a),  18(c),  18(f)(1),  22(f), 
22(g),  and  23(a)  and  rule  2a-7 
thereunder,  imder  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
section  17(a)(1),  and  imder  section  17(d) 
of  the  Act  and  rule  17d-l  thereunder  to 
permit  certain  joint  arrangements. 
SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  that  would  permit  the 
Funds  to  enter  into  deferred 
compensation  arrangements  with  their 
independent  trustees.  The  requested 
order  would  supersede  a  prior  order  (the 
"Merritt  Order").* 

RLING  DATES:  The  application  was  filed 
on  December  8, 1995,  and  amended  on 
January  19. 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  19, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  Each  of  the  Open-End  Funds  is  a 
Delaware  business  trust  registered  under 
the  Act  as  an  open-end  management 
investment  company,  except  for  one 
which  is  a  Pennsylvania  trust.  Several  of 
the  Open-End  Funds  are  organized  as 
series  companies.  The  Closed-End 
Funds  are  either  Massachusetts  or 
Pennsylvania  trusts  and  are  closed-end 
management  investment  companies 
registered  under  the  Act.  The  Advisers, 
wholly-owned  subsidiaries  of  Van 
Kampen  American  Capital,  Inc.,  serve  as 
each  Fund's  investment  adviser  and  are 
registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  Each  Fund  has  a  board  of  trustees, 
a  majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  Fund 
within  the  meaning  of  section  2(a)(19)  of 
the  Act.  Each  of  the  trustees  who  is  not 
an  "interested  person"  receives  annual 
fees  which  collectively  are,  and  are 
expected  to  continue  to  be,  insignificant 
in  comparison  to  the  total  net  assets  of 
the  Funds.  Applicants  request  an  order 
to  permit  the  trustees  who  are  not 
interested  persons  and  who  receive 
trustee  fees  from  one  or  more  of  the 
Funds  (the  "Eligible  Trustees")  to  elect 
to  defer  receipt  of  all  or  a  portion  of 
their  fees  pursuant  to  a  deferred 
compensation  plan  (the  "Plan").  Under 
the  Plan,  the  Eligible  Trustees  could 
defer  payment  of  trustees'  fees  (the 
"Deferred  Compensation")  in  order  to 
defer  payment  of  income  taxes  or  for 
other  reasons.  Applicants  request  that 
relief  be  extended  to  any  existing  or 
subsequently  registered  investment 
company  advised  by  an  Adviser  or  a 
registered  investment  adviser  under 
common  control  or  controlled  by  an 
Adviser.  (Such  future  funds  are  also 
referred  to  as  the  "Funds".) 

3.  Certain  of  the  Funds  already  have 
deferred  compensation  plans  in  effect 
for  their  Eligible  Trustees  pursuant  to  an 
existing  SEC  order  ^  (the  "Comstock 
Order")  while  others  are  relying  on  the 
Merritt  Order.  Funds  with  existing 
deferred  compensation  plans 
established  under  the  Comstock  Order 
will  retain  the  cash  for  trustees  who 
elect  to  defer  their  compensation  and 
the  deferred  amounts  will  earn  a  return 
based  upon  the  return  of  the  underlying 
Fund  or  the  return  on  such  Fund's 
investment  of  cash  reserves  in  money 
market  instruments.  The  proposed  Plan, 
however,  is  broader  and  provides  for  the 
return  on  deferred  amounts  to  be  based 
upon  the  return  of  the  underlying  Fund 
or  the  return  of  other  Funds  in  the  fund 


'  Von  Kampen  Merritt  Trvst,  Investment 
Company  Act  Release  Nos.  20473  (Aug.  11. 1994) 
(notice)  and  20530  (Sept.  6, 1994)  (order). 


2  Americai\  Capital  Comstock  Fund.  Inc.. 
Investment  Company  Act  Release  Nos.  18098  (Apr. 
15. 1991)  (notice)  and  18144  (May  14. 1991]  (order). 


complex  and  allows  Funds  to  hedge  the 
deferred  obligation  by  purchasing  shares 
of  other  Funds.  Applicants  would  like 
ail  the  Funds  to  be  able  to  rely  on  the 
same  order  and  to  be  subject  to  the  same 
terms  and  conditions.  The  requested 
order  would  supersede  the  Merritt 
Order  but  have  no  effect  on  the 
Comstock  Order.  Each  participant  in  the 
plans  established  under  the  Comstock 
Order  will  be  given  a  one-time  election 
to  have  his  or  her  existing  deferred 
account  balance  roll  over  into  new 
accounts  established  under  the 
requested  order. 

4.  Under  the  Plan,  the  deferred  fees 
payable  by  a  Fund  to  a  participating 
Eligible  Trustee  will  be  credited  to  a 
book  reserve  account  established  by  the 
Fund  (a  "Deferred  Fee  Account"),  as  of 
the  first  business  day  following  the  date 
such  fees  would  have  been  paid  to  the 
Eligible  Trustee.  The  deferred  fees  will 
accrue  income  from  and  after  the  date 
of  credit  in  an  amount  equal  to  the 
amount  that  would  have  been  earned 
had  such  fees  (and  all  income  earned 
thereon)  been  invested  and  reinvested 
in  shares  of  the  Funds  designated  by  the 
respective  board  of  trustees  as  eligible 
investments  under  the  Plan  (the 
"Investment  Funds").  In  the  case  of 
trustees  of  the  Open-End  Funds, 
Investment  Fimds  will  be  Open-End 
Funds,  and  in  the  case  of  trustees  of  the 
Closed-End  Funds,  Investment  Funds 
will  be  Closed-End  Funds. 

5.  The  Funds'  respective  obligations 
to  make  payments  of  amounts  accrued 
under  the  Plan  will  be  general 
unsecured  obligations,  payable  solely 
from  their  respective  general  assets  and 
property.  The  Plan  provides  that  the 
Funds  will  be  under  no  obligation  to 
purchase,  hold  or  dispose  of  any 
investments  under  the  Plan,  but.  if  one 
or  more  of  the  Funds  choose  to  purchase 
investments  to  cover  their  obligations 
under  the  Plan,  then  any  and  all  such 
investments  will  continue  to  be  a  part 
of  the  respective  general  assets  and 
property  of  such  Funds. 

6.  Any  participating  money  market 
series  of  a  Fund  that  values  its  assets  in 
accordance  with  a  method  prescribed  by 
rule  2a-7  will  buy  and  hold  the 
Underlying  Securities  that  determine 
the  performance  of  the  Deferred  Fee 
Accounts  in  order  to  achieve  an  exact 
match  between  such  series'  liability  to 
pay  deferred  fees  and  the  assets  that 
offset  such  liability.  In  addition,  as  a 
matter  of  prudent  risk  management,  to 
the  extent  an  Eligible  Trustee  selects 
Investment  Funds  other  than  the  Fund 
that  pays  that  trustee's  fees,  it  is 
intended  that  the  Fund  responsible  for 
the  Trustee's  fees  will  purchase  and 
hold  shares  in  an  amount  equal  to  the 


designated  investment  in  such 
Investment  Funds  (the  "Underlying 
Securities").  Thus,  in  cases  where  a 
Fund  purchases  Underlying  Securities, 
the  amount  of  Underlying  Securities  is 
expected  to  match  the  liability  created 
by  credits  to  the  Fund's  Deferred  Fee 
Accounts. 

.7.  Payments  under  the  Plan  will  be 
made  in  generally  equal  annual 
installments  over  a  five  year  period 
beginning  on  the  first  day  of  the  year 
following  the  year  in  which  the  Eligible 
Trustee's  termination  of  service 
occurred.  In  the  event  of  death  prior  to 
any  distribution,  such  trustee's  Deferred 
Fee  Account  will  become  payable  in 
cash  to  the  trustee's  designated 
beneficiary  in  equal  installments  over  a 
five  year  period.  In  the  event  of  death 
after  the  commencement  of  the 
distribution,  the  balance  of  such 
account  will  be  distributed  to  the 
designated  beneficiary  over  the 
remaining  portion  of  the  five-year 
period.  The  Plan  will  not  obligate  any 
participating  Fund  to  retain  a  trustee  in 
such  a  capacity,  nor  will  it  obligate  any 
Fund  to  pay  any  (or  any  particular  level 
of)  trustees'  fees  to  any  director. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  which 
would  exempt  the  Funds:  (a)  Under 
section  6(c)  of  the  Act  from  sections 
13(a)(2).  13(a)(3).  18(a),  18(c),  18(f)(1). 
22(0.  22(g).  23(a)  and  rule  2a-7 
thereunder,  to  the  extent  necessary  to 
permit  the  FundS  to  adopt  and 
implement  the  Plan;  (b)  under  sections 
6(c)  and  17(b)  of  the  Act  from  section 
17(a)(1)  to  permit  the  Funds  to  sell 
securities  for  which  they  are  the  issuer 
to  participating  Funds  in  connection 
with  the  Plan;  and  (c)  under  section 
17(d)  ofthe  Act  and  rule  17d-l 
thereunder  to  permit  the  Funds  to  effect 
certain  joint  transactions  incident  to  the 
Plan. 

2.  Sections  18(a)  and  18(0(1)  generally 
prohibit  registered  closed-end  and  open- 
end  investment  companies, 
respectively,  from  issuing  senior 
securities.  Section  18(c)  ofthe  Aci 
generally  provides  that  registered 
closed-end  investment  companies  may 
not  have  outstanding  more  than  one 
class  of  senior  security  representing 
indebtedness.  Section  13(a)(2)  requires 
that  a  registered  investment  company 
obtain  shareholder  authorization  before 
issuing  any  senior  security  not 
contemplated  by  the  recitals  ol  policy  in 
its  registration  statement.  Applic  ants 
state  that  the  Plan  possesses  none  ofthe 
characteristics  of  senior  .securities  that 
led  Congress  to  enact  section  18.  The 
Plan  would  not  induce  speculative 
investments,  affect  control  of  any  Fund, 
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confuse  investors,  or  convey  a  false 
impression  as  to  the  safety  of  their 
investments.  All  liabilities  created 
under  the  Plan  would  be  offset  by  equal 
amounts  of  assets  that  would  not 
otherwise  exist  if  the  fees  were  paid  on 
a  current  basis. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
comtmnies.  The  Plan  would  set  forth  all 
such  restrictions,  which  would  be 
included  primarily  to  benefit  the 
Eligible  Trustees  and  would'not 
adversely  affiect  the  interests  of  the 
shareholders  of  the  Open-End  Funds. 

4.  Section  22(g)  and  23(a)  prohibit 
registered  open-end  and  closed-end 
investment  companies,  respectively, 
borh  issuing  any  of  their  securities  for 
services  or  for  property  other  than  cash 
or  seciuities.  lliis  provision  prevents 
the  dilution  of  equity  and  voting  power 
that  may  result  when  securities  are 
issued  for  consideration  that  is  not 
readily  valued.  Applicants  believe  that 
the  Plan  would  merely  provide  for 
deferrri  of  payment  of  such  fees  and 
thus  should  be  viewed  as  being  issued 
not  in  retiuTi  for  services  but  in  return 
for  a  Fund  not  being  required  to  pay 
such  fees  on  a  current  basis. 

5.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
seciirities,  deviate  from  any  investment 
poUcy  that  is  changeabib  only  if 
authorized  by  shareholder  vote.  Each  of 
the  Funds  named  in  the  application 
adopted  an  investment  policy  regarding 
the  purchase  of  shares  of  other 
investment  companies,  which  policy 
could  prohibit  or  restrict  such  Funds 
from  purchasing  shares  of  other 
investment  companies.  The  relief 
requested  from  section  13(a)(3)  would 
extend  only  to  the  named  applicants. 
AppUcants  believe  that  relief  from 
section  13(a)(3)  is  appropriate  to  enable 
the  affected  Funds  to  invest  in 
Underlying  Seciuities  without  a 
shareholder  vote.  Each  Fund  will 
disclose  the  existence  of  the  Plan  in  its 
registration  statement.  The  value  of  the 
Underlying  Securities  will  be  de 
minimis  in  relation  to  the  total  net 
assets  of  the  respective  Fund,  and  will 
at  all  times  equal  the  value  of  the  Fund's 
obligations  to  pay  deferred  fees  (plus 
any  increase  in  value  thereof.) 

6.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
"money  market  funds,"  as  defined 
under  the  rule  that  would  prohibit  a 
Fund  that  is  a  money  market  Fund  from 
investing  in  the  shares  of  any  other 
Fund.  Applicants  believe  that  the 


requested  exemption  would  permit  the 
Fund  to  achieve  an  exact  matching  of 
Underlying  Securities  with  the  deemed 
investments  of  the  Deferred  Fee 
Accounts,  thereby  ensuring  that  the 
deferred  fees  would  not  affect  net  asset 
value. 

7.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may  by  order,  exempt 
any  person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  relief  requested  satisfies 
this  standard. 

8.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company.  3  Applicants  assert  that 
section  17(a)(1)  was  designed  to 
prevent,  among  other  things,  sponsors  of 
investment  companies  from  using 
investment  company  assets  as  capital 
for  enterprises  with  which  they  were 
associated  or  to  acquire  controlling 
interest  in  such  enterprises.  Applicants 
believe  that  the  sale  of  seciuities  issued 
by  the  Funds  pursuant  to  the  Plan  does 
not  implicate  the  concerns  of  Congress 
in  enacting  this  sectien,  but  merely 
would  facilitate  the  matching  of  each 
Fund's  liability  for  deferred  trustees' 
fees. 

9.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  the  transaction  is 
consistent  with  the  policies  of  the 
registered  investment  company,  and  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  transaction 
satisfies  the  criteria  of  section  17(b).  The 
finding  that  the  terms  of  the  transaction 
are  consistent  with  the  policies  of  the 
registered  investment  company  is 
predicated  on  the  assumption  that  relief 
is  granted  from  section  13(a)(3). 
Applicants  also  request  relief  from 
section  17(a)(1)  under  section  6(c)  to  the 
extent  necessary  to  implement  the 
Deferred  Compensation  under  the  Plan 
on  an  ongoing  basis. ^ 


^  Section  2(a)(3)(C)  of  the  Act  defines  the  tenn 
"affiliated  person"  of  another  person  to  include  any 
person  directly  or  indirectly  controlling,  controlled 
by.  or  under  common  control  with  such  other 
person.  Thus,  the  Funds  may  be  subject  to  the 
prohibitions  of  section  17(a)(1). 

♦Section  17(b)  may  permit  only  a  single 
transaction,  rather  than  a  series  of  on-going 


10.  Section  17(d)  of  the  Act  makes  it 
unlawfiil  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant  in  contravention 
of  such  rules  and  regulations  as  the  SEC 
may  prescribe.  Rule  17d-l  permits  an 
affiliated  person  to  engage  in  a  joint 
transaction  if  the  SEC  issues  an  order 
approving  the  arrangements.  Eligible 
Trustees  will  not  receive  a  benefit, 
directly  or  indirectly,  that  would 
otherwise  inure  to  a  Fimd  or  its 
shareholders.  Eligible  Trustees  will 
receive  tax  deferral  but  the  Plan 
otherwise  will  maintain  the  parties, 
viewed  both  separately  and  in  their 
relationship  to  one  another,  in  the  same 
position  as  if  the  deferred  fees  were  paid 
on  a  ciurent  basis.  When  all  payments 
have  been  made  to  a  Eligible  Trustee, 
the  Eligible  Trustee  wall  be  no  better  off, 
relative  to  the  Fimds,  than  if  he  or  she 
had  received  trustees  fees  on  a  current 
basis  and  invested  them  in  Underlying 
Securities. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Any  money  market  Fund  that 
values  its  assets  in  accordance  with  a 
method  prescribed  by  rule  2a-7  will  buy 
and  hold  any  Underlying  Securities  that 
determine  performance  of  the  Deferred 
Fee  Accounts  to  achieve  an  exact  match 
between  such  Funds'  liability  to  pay 
deferred  fees  and  the  assets  that  ofl'set 
that  liability. 

2.  If  a  Fund  purchases  shares  issued 
by  an  affiHated  Fund,  the  Fund  will  vote 
such  shares  in  the  same  proportion  as 
the  shares  of  all  other  shareholders  of 
such  affiliated  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management.-under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
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Self-Regulatory  Organizations,  Notice 
of  Filing  and  Immediate  Effecthrenees 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Tberslo  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Procedures 
for  the  Enforcement  of  Rule  &S1  and 
Rule  6.43  In  the  OEX  Trading  Crowd 

February  23. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  Etecember  11, 1995, 
the  Chicago  Board  Options  Exchange. 
Incorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
January  5. 1996.  the  CBOE  filed 
Amendment  No.  1  to  its  proposal.  >  The 
Exchange  filed  Amendment  No.  2  to  the 
proposal  on  February  16. 1996.*  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  set  forth  in  a 
new  regulatory  circular  its  policy 
regarding  the  manner  of  bidding  and 
offering  for  size  in  the  OEX  trading 
crowd  pursuant  to  Rule  6.43  ("Manner 
of  Bidding  and  Offering").  In  addition, 
the  Exchange  is  setting  forth  its  policy 
regarding  the  procedures  for 
enforcement  in  the  OEX  crowd  of  firm 
quotes  pursuant  to  Exchange  Rule  8.51 
("Trading  Crowd  Firm  Disseminated 
Market  Quotes").  Finally,  the  circular 
will  notify  the  membership  that  they 
may  be  fined,  or  otherwise  discipUned. 
for  violations  of  the  policies  pursuant  to 
authority  under  Rule  6.20  ("Admission 
to  and  Conduct  on  the  Trading  Floor"). 
The  text  of  the  regulatory  circular  and 
the  proposed  rule  change  is  available  at 


transactions,  to  be  exempted  from  section  17(a).  See 
Keystone  Custodian  Funds.  Inc.,  21  S.E.C.  295 
(1945).     . 


<  In  Amendment  No.  1,  the  CBOE  proposes  a  fine 
schedule  for  violations  of  the  policies  set  forth  in 
the  regulatory  circular  discussed  herein.  See  Letter 
from  Timothy  Thompson.  Senior  Attorney,  CSOE, 
to  lames  T.  McHale.  Attorney,  Office  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
Januarys,  1996  ("Amendment  No.  1"). 

'  In  Amendment  No.  2.  the  CBOE  clarifies  that 
pursuant  to  Interpretation  .03  to  Rule  8.51,  public 
customer  orders  for  lata  than  ten  contracts  that  are 
represented  t>y  a  floor  broker,  onlesa  immediately 
executed,  would  have  to  be  displayed.  See  Letter 
from  Michael  L.  Meyer,  Esq.,  Schiff,  Hardin  k 
Waite.  to  James  T.  McHale.  Attorney.  OMS. 
Division,  Commiaaion.  dated  February  18. 1996 
("Amendment  No.  2"). 


the  Office  of  the  Secretary,  CBOE  and  at 
the  Commission. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  set  forth  in  a  regulatory 
circular  the  Exchange's  policy  and 
interpretation  with  respect  to  the 
manner  of  bidding  and  offering  for  size 
in  the  OEX  crowd  pursuant  to  Rule  6.43, 
and  regarding  the  administration  and 
enforcement  in  the  OEX  trading  crowd 
of  firm  quotes  pursuant  to  Rules  8.51 
and  6.20. 

Rule  6.43  specifies  that  bids  and 
offers  by  market-makers  and  floor 
brokers,  to  be  effective,  must  be  made  at 
the  post  by  public  outcry.  Rule  6.43  is 
silent  regarding  whether  the  bid  or  offer 
should  specify  the  number  of  contracts 
for  which  the  market-maker  or  floor 
broker  is  bidding  or  offering.  The 
Exchange  believes  that  it  is  appropriate 
and  contributes  to  the  operation  of  a  fair 
and  orderly  market  if  a  size  is  specified 
along  with  the  bid  and  offer.  It  has 
become  crowd  convention  at  the  OEX 
post  among  the  market-makers  to  make 
bids  and  offers  for  twenty  contracts 
unless  a  different  size  is  specified. 
Failure  to  bid  or  offer  for  less  than 
twenty  contracts  without  specifying  the 
size  would  be  pimishable  by  a  fine,  or 
other  disciplinary  action,  pursuant  to 
Rule  6.20  as  described  below. 

Rule  8.51  requires  the  trading  crowd 
collectively  to  be  responsible  for  filling 
non-broker  dealer  customer  orders,  in 
series  as  determined  by  the  Exchange's 
Market  Performance  Committee,  at  the 
displayed  bid  or  offer  for  up  to  ten 
contracts.  In  OEX.  the  firm  quote  rule 
has  been  applied  to  all  series.  The  rule 
provides  that,  with  respect  to  the 
execution  of  non-broker  dealer  customer 
orders,  at  all  times  other  than  during 
rotation,  the  trading  crowd  is  required 
to  sell  (buy)  at  least  ten  (10)  contracts  at 
the  offer  (bid)  which  is  displayed  when 


a  buy  (sell)  order  reaches  the  trading 
station  where  the  particular  option  class 
is  trading. 

However.  Rule  8.51  does  not  address 
specifically  who  in  the  trading  crowd 
must  fill  the  customer  order  or  how  this 
rule  will  be  enforced  against  the 
members  of  the  trading  crowd.  The 
Exchange  has  decided  that  one  method 
to  ensure  compliance  with  Rule  8.51  at 
the  OEX  post  is  to  make  it  clear  that 
members  are  obligated  to  remove 
obsolete  quotes.  'Hius,  in  order  to  ensure 
the  operation  of  a  fair  and  orderly 
market,  the  regulatory  circular  requires 
a  member  to  remove  a  bid  or  offer  that 
is  no  longer  effective.  Failure  to  do  so 
will  require  that  member  to  satisfy  the 
firm  disseminated  quote  commitment. 
Alternatively,  a  Floor  Official  may  fine 
the  offender,^  or  take  other  disciplinary 
action. 

The  regulatory  circular  also  specifies 
that  a  member  should  not  cause  a  bid 
or  offer  for  OEX  options  for  less  than  ten 
contracts  to  be  displayed.  However, 
pursuant  to  Interpretation  .03  to  Rule 
8.51,  public  customer  orders  for  less 
than  ten  contracts  that  are  represented 
by  a  floor  broker,  unless  immediately 
executed,  would  have  to  be  displayed.* 
If  a  market-maker  were  to  cause  a  quote 
for  just  one  or  two  contracts  to  be 
displayed,  the  other  market-makers  in 
the  crowd  would  then  be  forced  to 
honor  this  individual's  quote  for  up  to 
ten  contracts  even  if  every  other  market- 
maker  in  the  crowd  were  bidding  and 
offering  a  much  different  market.  These 
quotes  for  sizes  of  less  than  ten 
contracts  tend  to  be  disruptive  to  the 
operation  of  the  OEX  crowd  and 
interfere  with  the  fair  and  orderly 
conduct  of  business  in  the  crowd. 

To  enforce  the  above  policies  of  Rule 
6.43  and  Rule  8.51.  the  Exchange  is 
relying  upon  its  authority  to  fine,  or 
otherwise  discipUne,  members  pursuant 
to  Rule  6.20.5  Paragraph  (b)  of  Rule  6.20 
gives  Floor  Officials  authority  to  fine 
members  and  persons  associated  with 
members  for  conduct  (i)  inconsistent 
with  the  maintenance  of  a  fair  and 
orderly  market:  (ii)  apt  to  impair  public 
confidence  in  the  operations  of  the 
Exchange;  (iii)  inconsistent  with  the 
ordinary  and  efficient  conduct  of 
business;  or  (iv)  detrimental  to  the 
safety  or  welfare  of  any  other  person. 
Interpretation  .04  to  Rule  6.20  makes  it 
clear  that  violations  of  Rules  6.43  and 


'  See  infra,  note  5. 

*  See  Amendment  No.  2.  supra  notp  2. 

'  For  each  violation  of  the  policies  sel  forth  in  the 
regulatory  circular,  in  each  calendar  quarter,  the 
Exchange  will  Tine  members  or  associated  parsons 
$100  for  the  Tirst  violation.  S200  for  the  second 
violation,  and  $300  for  the  third  and  subsequent 
violations.  See  Amendment  No.  1 ,  supra  note  i 
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8.51  are  activities  that  may  violate  the 
provisions  of  Rule  6.20(b).>  Trading 
Floor  Liaison  staff  will  assist  the  OEX 
Floor  Procedure  Committee  members  in 
identifying  offenders  of  this  policy. 
Members  of  the  Floor  Procedure 
Committee  '  or  other  Floor  OfHcials  will 
issue  the  fines."  Members  could  also  be 
charged  with  other  appropriate  rules 
violations  and  would  be  subject  to 
further  disciplinary  action  firom  the 
Exchange's  Business  Conduct 
Committee.  I 

CBOE  believes  that  its  procedures  for 
enforcement  of  Rule  8.51  and  Rule  6.43 
in  the  OEX  trading  crowd,  as  contained 
in  a  published  regulatory  circular,  are 
consistent  with  Section  6  of  the  Act,  in 
general,  and  further  the  objectives  of 
Section  6(b)(5)  of  the  Act  in  particular, 
in  that  they  are  designed  to  perfect  the 
mechanisms  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest  by  holding  market-makers 
responsible  for  honoring  the  displayed 
quote  and  for  ensuring  that  accurate 
markets  are  displayed  to  the  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beUeve  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change.  , 


*  In  addition  to  fines,  members  who  violate  the 
policies  set  forth  in  the  regulatory  circular  are 
potentially  subject  to  other  forms  of  discipline. 
First,  pursuant  to  Interpretation  .03  to  Rule  6.20, 
two  floor  officials  may  nullify  a  transaction  or 
adfust  its  terms  if  they  determine  the  transaction  to 
have  been  in  violation  of  Rule  8.51.  Second, 
depending  upon  the  egregiousness  of  the  conduct 
and  the  disciplinary  history  of  the  individual(s) 
involved,  the  Exchange  could  bring  a  formal 
disciplinary  action  under  Chapter  17  of  the 
Exchange's  rules.  Finally,  as  with  any  conduct  that 
concerns  an  individual's  performance  standards  as 
a  member  of  a  trading  crowd,  the  Market 
Performance  Committee,  pursuant  to  Rules  8.3(a) 
and  8.60,  may  take  remedial  action  including 
suspmding  or  terminating  a  market-maker's 
appointment  in  a  class  of  options.  See  Letter  from 
Timothy  Thompson,  Senior  Attorney,  CBOE  to 
lames  T.  McHale,  Attorney,  OfTice  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  December  21, 1995. 

'Interpretation  .08  to  Rule  6.20  permits  members 
of  the  OEX  Floor  Procedure  Committee,  as  one  of 
the  two  snccasaor  committees  of  the  Index  Floor 
Procedure  Committee,  to  perform  the  functions  of 
a  Plow  Official  in  the  OEX  trading  crowd. 

■  Meuibeis  would  be  entitled  to  appeal  the  fine 
under  Chapter  XDC  of  the  Exchange's  rules. 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  act  and  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D-.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
ftling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
95-70  and  should  be  submitted  by 
March  21. 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand. 
Deputy  Secretary. 

IFR  Doc.  96-4577  Filed  2-2»-96;  8:45  am] 
BILUNG  CODE  a01(M>1-M 


[Retoaae  Na  34-36869;  nie  No.  SR-CHX- 
96-06] 

Self-Regulatory  Organiiations;  Notice 
of  niing  and  Immediate  Effectiveness 
of  Profwsed  Rule  Change  by  the 
Chicago  Stocit  Exchange,  Incorporated 
Relating  to  the  Correction  of  Possible 
Ambiguities  in  the  Exchange's  GTX 
Rules 

February  22, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b){l),  noUce  is 
hereby  given  that  on  February  5, 1995, 
the  Chicago  Stock  Exchange, 
facorporated  ("CHX"  or  "Exchange") 
nied  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  modify 
Article  XX.  Rule  37(a)  of  the  CHX's 
Rules  and  Interpretation  and  Policy  .02 
thereto,  relating  to  the  primary  market 
protection  of  limit  orders  designated  as 
good  until  canceled,  executable  in  the 
afternoon  session  ("GTX  orders").* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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<  The  Exchange  is  open  for  business  for  two 
trading  sessions  during  each  business  day.  The 
CHX's  regular  auction  market  trading  session  is 
conducted  on  the  floor  of  the  Exchange  from  8:30 
a.m.  to  3  p.m.  (3:15  p.m.  for  trading  in  Chicago 
Basket),  Central  time,  Monday  through  Friday.  The 
second,  or  afternoon,  session  is  conducted  through 
the  Portfolio  Trading  System  from  3:30  p.m.  to  5 
p.m..  Central  time,  Monday  through  Friday.  The 
floor  of  the  Estchange  is  closed  during  the  afternoon 
session.  See  CHX  Article  IX.  Rule  10. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  Securities  Exchange  Act  Release 
No.  29297  (June  13.  1991).  56  FR  28191 
Oune  19. 1991)  (File  No.  SR-MSE-91- 
11).  the  Commission  approved  on  a 
pilot  basis  rules  relating  to  the  CHX's 
program  to  provide  primary  market 
protection  to  limit  orders  desi^ated  as 
GTX  orders.2  Those  rules  included 
Article  XX,  Rule  37(a)  and 
Interpretation  and  Policy  .02  thereto.  In 
Securities  Exchange  Act  Release  No. 
33991  (May  2, 1994),  59  FR  23904  (May 
9. 1994)  (File  No.  SR-CHX-93-23),  the 
Commission  permanently  approved  the 
CHX's  prograin.  The  purpose  of  the 
proposed  rule  change  is  to  correct 
possible  ambiguities  in  the  current  text 
of  Rule  37(a)  and  Interpretation  and 
Policy  .02  without  making  any 
substantive  alterations  to  the  program. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  3  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 


UMI 


'The  CHX's  program  requires  that  Exchange 
specialists  provide  primary  market  protection  for 
GTX  orders  in  securities  listed  on  either  the  New 
'  York  Stock  Exchange  or  American  Stock  Exchange 
and  traded  during  these  exchanges'  after-hours 
closing-price  trading  sessions.  Specifically,  the 
respoiuibie  CHX  specialist  is  required  to  fill 
GTWX  orders  at  such  closing  price,  based  on  the 
volume  that  prints  in  the  primary  market  during  its 
closing-price  session.  GTX  orders  may  be  entered 
only  during  the  Exchange's  regular  trading  session. 

'  15  U.S.C.  78flb)(5). 


meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  Section  19((b)(3)(A)  of  the  Act  *  and 
subparagraph  (e)(1)  of  Rule  19b— 4 
thereunder.*  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents.  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and*  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-<MX-96-06 
and  should  be  submitted  by  March  21, 
1996. 

For  the  Cksnunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Depu  ty  Secretary. 

[FR  Doc.  96-4664  Filed  2-26-96;  8:45  am| 
BILUNG  oooe  Mie-OI-M 


*  15  U.S.C.  78s(b)(3)(4). 
» 17  CFR  240.19b-4(e)(l). 


(nsHnai  Ho.  34-36876;  Rto  Noe.  SR- 
PhHedap— 66—06) 

Self-ftegulatory  Organizations; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Rling  of 
Amendments  and  Order  Granting 
Accelerated  Partial  Permanent 
Approval  and  Acceterated  Partial 
Temporary  Approval  of  a  Proposed 
Rule  Charige  to  Convert  ttie  Settlement 
System  for  Securities  Transactions  to 
a  Same-Day  Funds  Settlement  System 

February  22, 1996. 

On  November  3, 1995.  the 
Philadelphia  Depository  Trust  Company 
("Philadep")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  Nos.  SR-Philadep-95-08) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  On  December  19,  1995, 
Philadep  filed  an  amendment  to  the 
proposed  rule  change.^  Notice  of  the 
proposal  as  amended  was  published  in 
the  Federal  Register  on  January  9, 
1996.3  On  January  8,  1996,  Philadep 
filed  an  amendment  to  the  proposed 
rule  change  to  modify  its  charge-back 
policy  relating  to  principal  and  income 
payments  from  a  same-day  reversal 
policy  to  a  next-day  reversal  policy.*  On 
January  24. 1996.  Philadep  filed  an 
amendment  to  the  prop-jsed  rule  change 
to  clarify  which  participants  fund 
formulas  were  additive  and  which  were 
not  additive  and  to  make  a  technical 
correction  to  Rule  4,  Section  8.^  On 
Februai7  5.  1996,  Philadep  filed  an 
amendment  to  the  proposed  rule  change 
to  remove  certain  previously  proposed 
amendments  made  to  Rule  4,  Sections  1 
and  2.  regarding  the  maintenance  and 
investment  of  the  participants  fund  and 
to  remove  previously  proposed 
allocation  procedures  between  the 
Philadep  participants  fund  and  the 
Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  participants 
fund.»  On  February  16,  1996.  Philadep 
filed  an  amendment  to  the  proposed 
rule  change  to  clarify  its  inter- 


'15U.S.C.  87S»(b)(l)(1988) 

*  Letter  from  ).  Keilh  Kessel.  Compliance  Officer. 
Philadep.  to  Peter  R.  Geraghty.  Esq  .  Division  of 
Market  Regulation  ("Division").  Comnii&siun 
(December  14,  1995). 

5  Securities  Exchange  Act  Release  No.  36681 
(January  4.  1996),  61  FR  745. 

*  letter  from  William  W.  Uchimoto.  General 
Counsel.  Philadep.  to  Peler  R.  Geraghty.  Esq.. 
Division,  Commission  (January  11.  1996) 

'Letter  from  William  W.  Uchimoto.  Philadep.  to 
Jerry  Carpenter.  Esq.,  Assistant  Director.  Division. 
Commission  (January  24.  1996). 

•Letter  from  I.  Keilh  Kessel.  Compliance  Officer, 
Philadep,  to  F>eter  R.  Geraghty.  Esq  .  Division. 
Commission  (February  5.  1996). 
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depository  delivery  procedures.'  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
temporary  approval  through  August  31, 
1996,  of  the  portion  of  the  proposed  rule 
change  relating  to  Philadep's 
participants  fund  formulas  and 
interdepository  deliver  procedures  and 
is  granting  accelerated  permanent 
approval  of  the  remainder  of  the 
proposed  rule  change. 

I.  PescriptioB  of  the  Propoaal 

1.  Introduction 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Philadep's  rules  and 
procedures  to  convert  Philadep's  money 
settlement  system  from  a  next-day  funds 
settlement  ("NDFS")  system  to  a  same- 
day  funds  settlement  ("SDFS")  system. 
Under  the  proposed  rule  change, 
Philadep  intends  to  provide  SDFS 
depository  services  for  all  eligible 
securities. 

In  accordance  with  the  SDFS  service, 
Philadep  will  accept  deposits  of 
securities  certificates  for  safekeeping 
and  will  provide  the  full  range  of  SDFS 
depository  services  which  include,  but 
are  not  limited  to,  processing  deposits, 
book-entry  deUver  and  receive  orders, 
withdrawals,  pledges,  trade 
confirmations,  affirmations,  transfers, 
and  dividend  and  interest  payments. 
Philadep's  rules  and  procedures  have 
been  amended  to  provide  for,  among 
other  things,  the  pledging  of  securities, 
failure  to  settle  procedures,  transaction 
processing,  risk  management  controls, 
and  money  settlement  in  an  expanded  - 
SDFS  environment. 

Pursuant  to  a  joint  agency  agreement 
between  SCCP  and  Philadep,  SCCP, 
among  other  things,  effects  daily  money 
settlements  on  behalf  of  Philadep 
participants  for  securities  received  into 
and  delivered  out  of  participants' 
accounts  at  Philadep.  On  behalf  of 
Philadep,  SCCP  also  processes 
continuous  net  settlement  ("CNS") 
movements  from  one  participant  to 
another,  processes  all  SCCP  and 
Philadep  dividend  and  reorganization 
settlements,  and  prepares  and  renders 
bills  and  collects  fees  from  Philadep 
participants  for  depository  services. 

Philadep  evaluated  the  impact  of 
converting  to  an  SDFS  system  with 
respect  to  the  operational  requirements, 
liquidity  requirements,  and  overall  risk 
on  a  joint  SCCP/Philadep  basis.^ 


'Letter  from  Keith  Kessel.  Compliance  Officer, 
Philadep,  to  Peter  R.  Geraghty.  Esq..  Division, 
Commission  (February  16, 1996). 

•SCCP  and  Philadep  are  wholly-owned 
subsidiaries  of  the  Philadelphia  Stock  Exchange. 
Inc  SCCP  and  Philadep  have  a  substantial  overlap 
of  participants  and  strategic  business  objectives. 


Philadep  estimates  that  at  the  time  of 
implementing  the  proposed 
modifications,  SCCP  and  Philadep  will 
have  combined  liquidity  resources  of 
over  $73  million,  consisting  of  $1.1 
million  in  the  Phdladep  participants 
fund,  $7.3  million  in  the  SCCP 
participants  fund,  $4.7  milHon  in 
unrestricted  capital,  and  $60  million  in 
lines  of  credit.'  Philadep  will  routinely 
monitor  these  amounts  and  assess  the 
need  to  increase  them  based  on  SCCP 
and  Philadep  activity  levels. 

2.  Risk  Management  Controls 

Philadep's  risk  management  controls 
are  intended  to  protect  Philadep 
participants  against  the  inability  of  a 
participant  to  pay  for  its  settlement 
obligations.  Philadep's  two  primary  risk 
management  controls  for  securities 
processing  are  the  collateral  monitor 
and  the  net  debit  cap.  Philadep's 
collateral  monitor  and  net  debit  cap 
analysis  were  structured  to  incorporate 
the  netting  of  SCCP  and  Philadep 
settlements.  Certain  transactions  also 
are  not  subject  to  these  risk  management 
controls.'" 

'  A.  CoUateralization 

Philadep  will  operate  its  SDFS  system 
on  a  fully  collateralized  basis.  Philadep 
has  designed  its  collateral  monitor  to 
assure  that  a  participant  will  have 
sufficient  collateral  in  its  account  in  the 
event  that  the  participant  becomes 
insolvent  and/or  fails  to  pay  its  end-of- 
day  settlement  obligation  and  Philadep 
must  pledge  the  collateral  to  draw  on  its 
lines  of  credit. 

Philadep  recognizes  several  sources  of 
collateral.  The  primary  sources  of 
collateral  are:  (1)  participants'  required 
and  voluntary  deposits  to  the 
participants  fund;  (2)  proprietary  or  firm 
positions  that  the  participant  designates 
as  collateral;  (3)  securities  received 
versus  payment  for  which  the 
participant  has  not  yet  paid  (includes 
CNS  deliveries);  and  (4)  securities 
added  to  a  participant's  account  but  not 
received  versus  payment  [e.g.,  deposits, 
free  deliveries,  free  pledge  releases,  and 
reclassification  of  non-collateral 


o  As  of  the  date  of  this  order,  SCCP  and  Philadep 
have  secured  S20  million  in  uncommitted  lines  of 
credit  and  $40  million  in  committed  lines  of  credit. 

'"Under  Philadep's  proposed  rule  change,  CNS 
and  reclamation  activity  will  be  exempt  from  risk 
management  controls.  SCCP  and  Philadep  will 
continue  to  process  these  activities:  however,  when 
a  participant  exceeds  its  set  debit  cap  as  a  result  of 
its  CNS  activity,  Philadep  may  request  settlement 
prepayments  to  reduce  the  participant's  daily  debit. 
If  Philadep  does  not  receive  such  prepayments, 
Philadep  may  reverse  unsettled  book-entry  receives 
previously  accepted  to  produce  a  positive  collateral 
position  and  reduce  the  net  debit  to  an  amount 
under  the  net  debit  cap. 


securities)  that  the  participant 
designates  as  collateral. 

Securities  designated  as  collateral  by 
participants  are  valued  based  on  the 
security's  closing  price  on  the  prior 
business  day  less  an  applicable  haircut. 
Philadep  employs  haircuts  to  protect 
itself  and  its  participants  against  price 
fluctuations  in  collateral  in  the  event 
that  Philadep  must  liquidate  the 
collateral  of  an  insolvent  participant. 
Moreover,  because  Philadep  may  have 
to  borrow  against  a  participant's 
collateral  to  finance  overnight  a 
participant's  failure,  Philadep's  haircut 
structure  takes  into  consideration  the 
haircuts  imposed  by  its  lending 
institutions.  Ordinarily,  banks  will  not 
assign  the  full  market  value  to  securities 
used  to  coUateraUze  loans.  Banks  will 
generally  consider  the  relative  price 
volatility  of  the  collateral  and  impose  a 
haircut  accordingly.  Philadep's  haircut 
levels  configured  by  security  type  are  as 
follows:  (1)  10%  for  equities;  (2)  5%  for 
corporate  and  mimicipal  debt,  and  (3) 
2%,  5%,  or  up  to  100%  for  money 
market  instruments  (depending  on  their 
term  and  investment  grade  rating). 
Philadep  reserves  the  right  to  reprice 
and  modify  haircuts  intraday  if  it 
determines  changes  to  be  in  the  best 
interest  of  Philadep  and  its  participants. 

Philadep  will  monitor  the  collateral  in 
each  of  the  participant's  accounts 
through  the  use  of  its  collateral  monitor. 
At  the  start  of  each  business  day, 
Philadep  credits  each  participant's 
collateral  monitor  with  its  participants 
fund  deposit.  Philadep  updates  the 
collateral  monitor  throughout  the  day 
for  each  transaction  that  adds  or 
removes  collateral  to  or  horn  the 
participant's  collateral  monitor.  At  all 
times,  the  collateral  monitor  in  a 
participant's  account  must  be  equal  to 
or  exceed  the  participant's  'net 
settlement  obligation.  Therefore,  the 
market  value  of  all  the  collateral  less 
any  applicable  haircuts  in  a 
participant's  account  must  be  equal  to 
or  exceed  the  participant's  net 
settlement  obligation. 

Throughout  tne  day,  Philadep  will 
continually  verify  each  participant's 
collateral  value  to  assure  that  the 
deliverer's  and  receiver's  collateral 
monitor  will  not  become  negative  as  a 
result  of  Philadep  processing  a 
transaction.  If  a  transaction  will  cause 
either  the  deliverer  or  the  receiver  to  be 
undercollateralized,  Philadep  will 
prevent  the  transaction  from  completing 
until  the  participant  with  the  deficient 
collateral  monitor  has  infused  sufficient 
collateral  into  its  account  for  the 
transaction  to  complete.  Transactions 
that  continue  to  recycle  at  the  end  of  the 
processing  day  will  be  dropped  from  the 


system  and  must  be  subsequently 
reentered  by  the  participant  that 
initially  entered  the  transaction. 

B.  Net  Debit  Caps 

In  addition  to  collateralization, 
Philadep's  net  debit  cap  procedures  will 
prevent  the  completion  of  transactions  if 
completion  will  cause  a  participant's 
individual  net  debit  to  exceed  its  net 
debit  cap.  Net  debit  caps  limit  the  net 
settlement  debits  that  a  participant  may 
incur  at  any  point  during  the  processing 
day  and  at  the  end  of  the  day.  Net  debit 
caps  are  designed  to  help  assure  that 
Philadep  will  have  sufficient  liquidity 
to  complete  settlement  if  a  participant 
fails  to  settle.  If  a  transaction  will  cause 
a  participant's  net  settlement  debit  to 
exceed  its  net  debit  cap,  Philadep's 
SDFS  system  will  not  allow  the 
transaction  to  complete.  The  transaction 
will  recycle  until  there  is  sufficient 
credit  in  the  account.  Most  credits  result 
from  securities  deliveries  versus 
payment;  securities  pledges  for  value; 
principal,  dividend,  or  interest 
allocations;  or  settlement  progress 
payments  ("SFPs")  wired  from  a 
participant  to  Philadep's  account  at  its 
designated  settling  bank.  Transactions 
that  continue  to  recycle  at  the  close  of 
the  processing  day  will  be  dropped  from " 
the  system  and  must  be  subsequently 
reentered  by  the  participant  who 
initially  entered  the  transaction. 

Each  participant's  individual  net 
debit  cap  is  determine  by  a  participant's 
combined  net  debit  histor>'  at  Philadep 
and  SCCP.  Philadep  will  periodically 
adjust  a  participant's  net  debit  cap  in 
relation  to  the  participant's  ongoing 
activity.  Philadep  will  calculate  net 
debit  caps  using  participants'  daily  net 
settlement  activities  and  may  adjust 
these  figures  monthly,  A  participant's 
net  debit  cap  will  be  specifically 
determined  by:  (1)  an  average  of  the 
participant's  three  highest  end-of-day 
net  settlement  debits  over  a  rolling 
three-month  period  to  establish  a  base 
figure  '*  and  (2)  the  participant's  base 
figure  multiplied  by  a  factor  to 
determine  the  participant's  individual 
net  debit  cap.'^  Individual  participants' 
net  debit  caps  are  limited  by  Philadep's 
established  maximum  net  debit  cap  of 
$40  million.  Philadep's  maximum  net 
debit  cap  was  set,  as  explained  below,    ' 
using  Philadep's  total  available 
liquidity. 


"For  purpose  of  calculating  a  participant's  net 
debit  settlement,  Philadep  includes  net  CNS 
settlements. 

'''Factors  are  based  on  a  sliding  scale,  ranging 
^m  1  to  2,  where  lower  base  figures  are  multiplied 
by  larger  factors  and  higher  base  figures  are 
multiplied  by  smaller  factors. 


Philadep  established  a  minimum  net 
debit  cap  based  on  50%  of  the  combined 
SCCP  and  Philadep  participants  funds. 
The  minimum  net  debit  cap,  which  is 
currently  estimated  to  be  $3. .5  million, 
will  be  recalculated  and  adjusted  semi- 
annually. Despite  a  participant's  base 
figure,  Philadep  reserves  the  right  to 
make  adjustments  to  a  participant's  net 
debit  cap.  Philadep  may  effect  such 
change  for  a  length  of  lime  deemed 
necessary  and  appropriate  by  Philadep's 
management. 

3.  Failure  to  Settle  Procedures 

A.  Rule  4(A) 

New  Rule  4(A)  will  clarify  that 
Philadep  is  authorized  to  pledge, 
repledge,  hypothecate,  transfer,  create  a 
security  interest,  and/or  assign 
("pledge")  to  lenders  as  collateral  in  the 
event  a  participant  fails  to  settle  any  or 
all  property  received  by  Philadep  for 
Philadep  from  its  participants.'^  This 
property  includes  (i)  deposits  in  the 
participants  fund;  (ii)  the  securities  or 
repurchase  agreements  in  which  the 
participants  Kind  is  invested  overnight; 
(iii)  certain  qualifying  securities  which 
secure  the  open  account  indebtedness  of 
the  participant;  (iv)  securities  which 
have  been  pledged  to  Philadep  as  a 
voluntary  deposit  to  the  participants 
fund;  and  (v)  any  or  all  securities 
designated  as  collateral  (collectively, 
"allowable  assets"). 

If  Philadep  pledges  these  allowable 
assets,  Philadep  will  make  the 
appropriate  account  entries  refiecting 
the  creation  and  transfer  of  the 
respective  security  interest  from  the 
participant  to  Philadep  and  from 
Philadep  to  the  lender.  Likewise,  if  a 
participant  designates  additional 
securities  as  pledged  collateral. 
Philadep  will  record  the  security 
interest  for  such  pledged  collateral  on 
its  books  which  reflects  the  decrease  in 
the  account  of  the  pledging  participant 
and  the  increase  in  Philadep's  account. 
Philadep  will  receive  these  journal 
entries  upon  the  release  and  return  of 
any  pledged  assets,  which  will  reflect  a 
decrease  in  the  account  of  any  pledgee 
and  an  increase  in  the  account  of  the 
pledgor  as  appropriate. 

B,  Settlement  Failure 

At  the  end  of  the  processing  day, 
Philadep  will  provide  each  participant 
with  a  net  settlement  amount,  which 
will  be  the  aggregate  of  the  end-of-the- 
day  net  debits  and  credits  in  the 


''The  text  of  proposed  New  Rule  4(A)  is  attached 
as  Exhibit  B(2}  to  File  No.  SR-Philadep-95-oe  The 
file  is  available  for  review  in  the  Commission's 
Public  Reference  Room  and  at  the  principal  ofHce 
of  Philadep. 


participant's  SCCP  and/or  Philadep 
accounts.  Money  settlements  will  occur 
daily  with  immediately  available  funds 
in  the  form  of  fed  wire  transfers  info  and 
out  of  Philadep's  account  at  its 
designated  settling  bank. 

In  the  event  a  participant  or  its 
representative  settling  bank  fail.s  to 
settle,  Philadep  will  utilize  its  liquidity 
resources  to  finance  such  participants 
unsettled  net  debit  Philadep  will 
prioritize  the  order  in  which  it  will  use 
the  resources.  Philadep  first  will  use 
cash  from  the  participants  fund  and 
other  immediately  available  internal 
soun:es  prior  to  drawing  upon  its 
external  lines  of  credit  to  secure  an 
extension  of  credit  in  connection  with 
the  defaulting  participant,  Philadep 
shall  secure  the  participant's  assets  as 
collateral  pursuant  to  proposed  Rule 
4(A). 

If  the  participant  settles  by  10  am.. 
Eastern  Standard  Time,  the  morning 
after  the  default  occurs,  Philadep  will 
use  the  settlement  payment  received  to 
repay  the  principal  and  finance  charges 
of  the  lending  bank.  Philadep  then  will 
return  the  pledged  collateral  to  the 
participant.  For  example,  if  the 
defaulting  participant  is  solvent  and 
pays  its  net  debit  balance  and  interest 
charge  in  same-day  funds  on  the  day 
after  the  default,  Philadep  generally  will 
reverse  the  procedures  followed  on  the 
day  of  the  default.  Philadep  will  repay 
lenders  and  restore  pledged  securities. 

However,  if  the  defauUing  participant 
remains  in  default  the  next  business 
day,  Philadep  may  take  the  following 
steps  in  successive  order  (i)  apply  the 
defaulting  participant's  fund  deposit  to 
satisfy  the  participant's  obligation;  (li) 
apply  collateral  of  the  defaulting 
participant  which  is  the  subject  ot 
incomplete  transactions:  (iii)  apply  an> 
collateral  of  the  defaulting  partic  ipant 
including  collateral  which  is  not  subie<:t 
to  incomplete  transactions:  (iv)  if  the 
participant's  collateral  is  exhausted, 
apply  pro  rata  net  credit  reductions  to 
all  participants  that  delivered  securities 
to  the  defaulting  participant  on  the  day 
of  the  default  with  such  reductions 
being  limited  to  the  amount  of  the  net 
credit  balance  of  each  participant 
resulting  from  transactions  with  the 
defaulting  participant:  (v)  in  the 
alternative  to  such  net  credit  reductions, 
resell  to  the  delivering  participants 
securities  that  were  sold  to  the 
defaulting  participant  on  the  day  of  the 
default;  and  (vi)  make  pro  rata  net  credit 
reductions  to  all  participants  with  net 
credit  balances  including  those 
participants  that  did  not  make  deliveries 
to  the  defaulting  participant  on  thai  day. 
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4.  Paying  Agent  Charge-Back  Procedures 

With  respect  to  principal,  dividend, 
interest,  and  corporate  reorganization 
payment  obligations  ("P&I  payments"). 
Philadep  will  pay  participants  in  same- 
day  funds  upon  receipt  of  payment  in 
same-day  funds  firom  paying  agents  for 
such  P&I  payments.  In  order  to  induce 
the  delivery  of  P&I  payments  in  same- 
day  funds  to  Philadep  from  paying 
agents  that  would  not  otherwise  receive 
such  payments  firom  issuers  in  same-day 
fimds  on  payable  date,  Philadep  may 
agree  to  provide  rebates  to  such  paying 
agents.  Philadep  will  act  as  the  conduit 
passing  along  such  rebate  costs  to  those 
participants  benefitting  from  receiving 
P&I  payments  in  same-day  funds. 

Under  Philadep's  SDFS  proposal. 
Philadep  will  be  authorized  to  charge- 
back participants  that  were  previously 
credited  with  P&I  payments  if  the 
payment  was  made  in  error  by  the 
paying  agent,  the  issuer  failed  to 
provide  the  paying  agent  with  sufficient 
funds  to  cover  the  payments,  the  issuer 
filed  for  bankruptcy  on  or  prior  to  the 
payable  date,  or  other  paying,  agent 
default.  In  order  for  Philadep  to  charge- 
back participants,  the  paying  agent  must 
furnish  Philadep  a  written  request 
within  ten  business  days  of  the  payable 
date.  Philadep  also  may  charge-back 
participants  for  any  errors  made  by 
Philadep  including  errors  as  a  result  of 
erroneous  annoimcements  or  payment 
calculations  credited  to  participants  in 
anticipation  of  receiving  payments  from 
paying  agents  which  Philadep  has  not 
received. 

Under  Philadep's  charge-back 
procedures,  Philadep  will  notify 
participants  of  charge-backs  initiated  by 
a  paying  agent  one  business  day  prior  to 
the  date  Philadep  includes  the  charge- 
back in  the  participant's  daily 
settlement.  Although  Philadep  usually 
verifies  the  facts  stated  in  the  notice 
from  the  paying  agent.  Philadep  does 
not  have  any  obligation  to  do  so.  If  the 
paying  agent  notifies  Philadep  more 
than  ten  business  days  after  payment 
date,  Philadep  is  not  required  to  charge- 
back the  participant's  account  but  will 
cooperate  with  the  paying  agent  and  the 
participants  to  resolve  the  matter.  For 
Philadep  initiated  charge-backs, 
Philadep  will  give  participants  one 
business  day  notice  of  the  charge-back 
before  Philadep  includes  the  charge- 
back in  the  participant's  daily 
settlement  For  either  charge-back. 
Philadep  reserves  the  right  to  impute 
and  recover  interest  from  the  respective 
participants. 


5.  Inter-depository  Delivery  Procedures 

When  processing  participants' 
deliveries  to  The  Depository  Trust 
Company  ("DTC"),  Philadep  will 
employ  an  immediate  update  technique 
whereby  a  delivering  participant's 
security  position,  collateral,  and 
settlement  accounts  are  immediately 
updated  if  the  delivering  participant  has 
sufficient  securities  and  collateral  to 
complete  the  delivery.  The  delivering 
participant's  position  is  reduced  by  the 
quantity  of  securities  it  is  delivering,  its 
settlement  account  is  credited  for  the 
settlement  value  of  the  transaction,  and 
its  collateral  monitor  is  increased  by  the 
settlement  credit  it  will  receive  and 
reduced  by  the  collateral  value  of  the 
securities  it  is  delivering  (provided  the 
securities  being  delivered  are  part  of  the 
participant's  collateral  position). 

Once  a  delivery  satisfies  Philadep's 
risk  management  controls  and 
completes  at  Philadep  (e.g..  the 
participant  has  sufficient  securities  to 
make  the  delivery  and  the  participant's 
collateral  monitor  will  not  become 
negative  because  of  the  delivery),  the 
delivery  is  sent  to  DTC  where  it  is 
subject  to  DTC's  internal  risk 
management  controls.  In  certain 
instances,  DTC's  internal  risk 
management  controls  may  prevent  a 
delivery  from  completing  (i.e.,  the 
receiving  participant  may  not  have 
sufficient  collateral  or  the  receipt  will 
violate  the  participant's  net  debit  cap) 
and  may  cause  those  deliveries  to 
recycle  in  DTC's  system.  Deliver  orders 
and  payment  orders  that  fail  to 
successfully  complete  in  DTC's  system 
at  the  end  of  each  processing  day  will 
be  returned  to  Philadep,  and  Philadep 
will  reverse  the  deliveries  to  the  original 
delivering  participants.  Such  reversals 
will  not  be  subject  to  Receiver- 
Authorized  Delivery  ("RAD") 
processing  "  or  risk  management 
controls. 

6.  Participants  Fund 

Rule  4,  governing  the  participants 
fund,  and  the  procedures  regarding  the 
participants  fund  formulas  are  being 
amended  to  respond  to  Philadep's 
increased  liquidity  needs.  Rule  4  and 
the  procedures  are  being  amended  to 
provide  for  an  all  cash  participants 
fund.  The  all  cash  requirement  applies 
to  both  the  required  deposit  and  any 
additional  or  voluntary  deposits  that 
participants  may  make.  Participants  that 
choose  to  make  voluntary  deposits,  in 
most  situations,  will  be  able  to  increase 
their  level  of  activity  at  Philadep. 


Participants  will  receive  interest  rebates 
from  Philadep  for  deposits  in  excess  of 
$50,000. 

Philadep  also  has  modified  the  size  of 
the  participants  fund  by  amending  the . 
participants  fund  formulas.  Rule  4  as 
amended  requires  all  Philadep 
participants  to  maintain  a  minimum 
cash  deposit  of  $10,000  in  the  Philadep 
participants  fund.  Philadep  will 
calculate  participants'  required  cash 
deposit  pursuant  to  the  following 
formulas: 

(a)  Inactive  Accounts:  ^^  $10,000.00 

(b)  Specialized  Services: 
(Maximum  $50,000  required  with 

$100  or  greater  in  average  monthly 
bilUngs  for  either  Deposit  or 
Transfer  activity) 
—Deposit  Activity— $25,000.00  plus 
—Transfer  Activity— $25,000.00 

(c)  Participants  not  doing  Specialized 
Service  activity  with  service  fees  of 
$100  or  greater  in  average  monthly 
bilUngs.  The  greater  of  either: 

(1)  $25,000,  or; 

(2)  1%  of  the  average  of  the  three 
highest  net  debits  over  the  past 
three  months  (rounded  to  the  next 
$5,000  increment). 

Philadep  will  recalculate  each 
participant's  deposit  requirement  at  the 
end  of  each  month  based  on  a 
participant's  activity  over  the  previous 
three  months.  Philadep  will  notify  its 
participants  of  any  required  deposit 
increases  and  the  amount  of  such 
additional  deposit  within  ten  business 
days  of  the  end  of  the  month. 
Participants  whose  deposit 
requirements  have  decreased  will  be 
notified  at  least  quarterly  although  they 
may  inquire  and  withdraw  excess 
deposits  monthly.  Participants  may 
leave  excess  cash  deposits  in  the 
participants  fund. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act " 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  Philadep's 
j)roposed  rule  change  is  consistent  with 
Philadep's  obligations  under  Section 
17A(b)(3)(F)  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  because  the 
proposal  converts  Philadep's  money 
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'*  RAO  allows  a  participant  to  review  and  either 
approve  or  cancel  incoming  deliveries  before  they 
are  processed  in  Philadep's  system. 


>*  Philadep's  procedures  derme  inactive  account 
to  mean  an  account  that  has  less  than  $100  of 
average  monthly  billings. 

'•  15  U.S.C.  S78q-l(bM3)(F)  (1988). 


settlement  system  from  an  ^fDFS  system 
to  an  SDFS  system.  Philadep's 
conversion  to  an  SDFS  system  should 
help  reduce  risk  by.  among  other  things, 
eliminating  overnight  participant  credit 
risk.  The  SDFS  system  also  should 
reduce  risk  by  achieving  closer 
conformity  with  the  payment  methods 
used  in  the  derivatives  markets, 
government  securities  markets,  and 
other  markets. 

The  Commission  also  believes  the 
proposal  is  consistent  with  Philadep's 
obligations  to  assure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  because  Philadep's  SDFS 
proposal  provides  certain  protections 
for  Philadep  and  its  participants  from 
financial  loss  associated  with  member 
defaults  and  insolvencies.  The  rule 
change  contains  several  risk 
management  controls  that  are  intended 
to  protect  Philadep  and  its  participants 
by  limiting  Philadep's  exposure  from 
one  or  more  participants'  inability  to 
fulfill  its  or  their  settlement  obligations 
to  an  account  within  Philadep's 
liquidity  resources.  Those  protections 
include  an  all  cash  SDFS  participants 
fund,''^  individual  net  debit  caps,  a 
fixed  maximum  net  debit  cap  of  $40 
million,  and  the  application  of  the 
Collateral  monitor.  In  addition,  Philadep 
has  increased  its  liquidity  resources  by 
retaining  additional  committed  and 
uncommitted  lines  of  credit  totaling  $60 
million. 

However,  the  Commission  continues 
to  have  concerns  about  the  adequacy  of 
Philadep's  participants  fund  formulas  in 
providing  a  sufficient  source  of  cash 
liquidity  and  the  formulas'  conformity 
with  the  standards  set  forth  by  the 
Division. 18  The  Commission  believes 
clearing  agencies  must  establish  an 
appropriate  level  of  clearing  fund 
contributions  based,  among  other 
things,  on  its  assessment  of  the  risks  to 
which  it  is  subject. 

Althouth  Philadep  submitted  its 
assessment  of  the  risks  presented  by  its 
conversion  to  an  SDFS  system  and  the 
risks  posed  by  its  participants  and  their 
type  of  depository  activities,  the 
Commission  desires  a  more  thorough 
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''Pursuant  to  Philadep  Rule  4,  Philadep  is 
restricted  from  investing  the  cash  in  the 
participants  fund  in  any  investment  other  than  U.S. 
Government  obligations  or  any  other  investments 
which  provide  safety  and  liquidity  of  the  principal 
invested.  The  Commission  has  interpreted  this  rule 
to  mean  that  Philadep  is  prohibited  from  investing 
the  Philadep  participants  fund  directly  or  through 
SCCP  in  the  specialists  Hnancing  program  operated 
by  SCCP.  Letter  from  Jerry  W.  Carpenter.  Assistant 
Director,  Division,  Commission,  to  William  W. 
Uchimoto,  General  Counsel.  Philadep  (February  15. 
1996). 

>« Securities  Exchange  Act  Release  No.  16900 
(June  17. 1980),  45  FR  41920  (order  approving 
standards  for  clearing  agency  registration). 


analysis.  Furthermore,  the  Commission 
believes  Philadep's  recent  depository 
arrangement  with  the  West  Canada 
Depository  Trust  Company  presents 
additional  risks  that  were  not  present 
when  Philadep  conducted  its  original 
risk  assessment.  Under  the  proposed 
rule  change,  Philadep's  participants 
fund  formulas  do  not  take  into 
consideration  a  participants'  level  of 
depository  activity.  Rather,  the  formulas 
are  fixed  based  on  the  type  of  depository 
services  used  by  the  participant.  The 
Commission  has  concerns  about 
whether  the  size  of  the  participants  fund 
will  be  sufficient  because  the  formulas 
are  not  based  on  participants'  levels  of 
depository  activities.  For  these  reasons, 
the  Commission  is  temporarily 
approving  the  portion  of  the  proposed 
rule  change  relating  to  the  participants 
fund  formulas  through  August  31,  1996. 

During  the  period  of  temporary 
approval,  the  Commission  will  monitor 
and  analyze  the  adequacy  of  the 
participants  fund  formulas  in  an  SDFS 
environment.  In  this  regard,  the 
Commission  requests  that  Philadep 
submit  prior  to  filing  for  permanent 
approval  of  the  particifunts  fund 
formulas  a  detailed  report  including  (1) 
a  description  of  the  different  types  of 
participants  at  Philadep,  the  types  of 
depository  activities  the  participants 
conduct,  and  the  number  of  each  type 
of  participant,  and  (2)  a  detailed 
discussion  of  the  types  of  risks  these 
participants  and  their  activities  pose 
and  the  measure  Philadep  will  take  to 
mitigate  the  risks. 

In  addition,  the  Commission  is 
concerned  about  Philadep's  proposed 
inter-depository  delivery  procedures. 
Under  Philadep's  proposed  inter- 
depository  delivery  procedures, 
Philadep  will  immediately  update  a 
participant's  account  for  delivery  orders 
and  payment  orders  sent  to  DTC 
participants  through  the  interface.  In  the 
event  a  delivery  fails  to  complete  at  DTC 
by  the  end  of  the  day,  the  procedures 
provide  a  mechanism  by  which 
Philadep  will  reverse  the  transaction  to 
the  delivering  Philadep  participant 
without  subjecting  the  reversal  to  risk 
management  controls.  Philadep  has 
represented  that  the  expected  volume  of 
deliveries  through  the  interface  and  the 
possibility  of  such  reversal  procedures 
b^ng  employed  are  minimal.  However, 
the  Commission  is  concerned  that 
Philadep's  proposed  inter-depository 
delivery  procedures  could  create  the 
situation  where  an  inter-depository 
reversal  resulting  fit)m  an  uncompleted 
delivery  to  a  DTC  participant  forces 
Philadep  participant  to  violate  its  net 
debit  cap  near  the  end  of  the  day. 
Therefore,  the  Commission  is 


temporarily  approving  the  portion  of  the 
proposed  rule  change  relating  to  the 
inter-depository  delivery  procedures 
through  August  31.  1996,  so  that  the 
Commission  and  Philadep  can  monitor 
the  interface  activity  before  the 
procedures  become  permanent. 

During  the  period  of  temporary 
approval.  Philadep  has  agreed  to  submit 
monthly  reports  to  the  Commission 
concerning  the  number  of  inter- 
depository  reversals  performed  pursuant 
to  the  proposed  procedures  that  caused 
participants  to  violate  their  net  debit 
caps.  The  Commission  encourages 
Philadep  to  examine  and  consider 
future  enhancements  to  the  interface  to 
provide  a  mechanism  through  which 
Philadep  participants  can  receive  real- 
time notification  of  transactions 
pending  at  DTC. 

Philadep  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  nile  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  of 
amendments.  The  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  of  amendments  because  the 
proposed  rule  change  modifies 
Philadep's  rules  in  anticipation  of 
Philadep's  conversion  to  an  SDFS 
system  on  February  22,  1996. 
Accelerated  approval  of  the  proposal 
will  allow  Philadep  to  effect  the 
conversion  and  to  implement  the 
procedures  provided  under  the 
proposed  rule  change  on  that  date. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W  . 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  the  file  number  SR- 
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Philadep-95-08  and  should  be 
submitted  by  March  21, 1996. 

It  is  theiefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  cliange  (File  Nos.  SR- 
Philadep-95-08)  be,  and  hereby  is, 
temporarily  approved  through  August 
31, 1996,  for  those  sections  of  the 
proposed  rule  change  relating  to 
Philadep's  participants  fund  formulas 
and  inter-depository  delivery 
procedures  and  permanently  approved 
for  the  remainder  of  the  proposed  rule 
change. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^  . 

Muguvl  H.  McFariand,  ' 

Deputy  Secretary. 

(IK  Doc  96-4576  Filed  2-28-96;  8:45  am) 
■UMS  COOK  mo-ai-M 


[RiliiH  Na  34-36875;  Rie  Nos.  SR- 
SCCP-9S-0tH 

Self-flegulatory  Organizations;  Steele 
CTsaring  Corporation  of  Ptiiiadelphia; 
Notice  of  Filing  of  Amendments  and 
Order  Qranting  Accelerated  Partial 
Permanent  Approval  and  Accelerated 
Partial  Temporary  Approval  of  a 
Proposed  Rule  Chaiige  to  Convert  the 
Settlement  System  for  Securities 
Transactions  to  a  Same-Day  Funds 
Settlement  System  i 

February  22, 1996. 

On  November  3, 1995,  the  Stock 
Clearing  Corporation  of  Philadelphia 
C'SCCP")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  Nos.  SR- 
SCCP-95-06)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  On  December  19, 
1995,  SCCP  filed  an  amendment  to  the 
proposed  rule  change.^  Notice  of  the 
proposal  as  amended  was  published  in 
the  Federal  Register  on  January  9, 
1996.3  On  January  24. 1996,  SCCP  filed 
an  amendment  to  the  proposed  rule 
change  to  clarify  which  participants 
fund  formulas  were  additive  and  which 
were  not  additive,  to  remove  the 
maximum  contribution  in  the  formula 
for  full  service  continuous  net 
settlement  ("CNS")  activity,  and  to 
make  a  technical  correction  to  Rule  4, 


'•17  CFR  2O0.3O-3(a)(l  2)  (1 995). 

•  IS  U.S.C  §  78«(bMl)  (1988). 

'Letter  from  J.  Keith  Kessel.  Compliance  Officer, 
SCCP.  to  Peter  R.  Geragbty.  Esq.,  Division  of  Market 
Regulation  ("Division"),  Commission  (December  14. 
1995). 

>  Securities  Exchange  Act  Release  No.  36671 
(January  3. 1996).  61  FR  677. 


Section  8.«  On  February  5, 1996,  SCCP 
filed  an  amendment  to  the  proposed 
"rule  change  to  remove  certain  proposed 
amendments  made  to  Rule  4,  Sections  1 
and  2,  regarding  the  maintenance  and 
investment  of  the  participants  fimd  and 
to  remove  allocation  procedures 
between  the  SCCP  participants  fund  and 
the  Philadelphia  Depository  Trust 
Company  ("Philadep")  participants 
fimd.*  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  temporary  approval  through 
August  31. 1996,  of  the  portion  of  the 
proposed  rule  change  relating  to  SCCP's 
participants  fund  formulas  and  is 
granting  accelerated  permanent 
approval  of  the  remainder  of  the 
proposed  rule  change. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  amend  SCCP's  rules  and 
procedures  to  convert  SCCP's  money 
settlement  system  from  a  next-day  funds 
settlement  ("NDFS")  system  to  a  same- 
day  funds  settlement  ("SDFS")  system. 
SCCP  intends  to  support  Philadep  in 
providing  participants  full  SDFS 
clearing  and  depository  services  for  all 
eligible  securities.^ 

SCCP  evaluated  the  impact  of 
converting  to  an  SDFS  system  with 
respect  to  the  operational  requirements, 
liquidity  requirements,  and  overall  risk 
on  a  joint  SCCP/Philadep  basis.' 
Pursuant  to  a  joint  agency  agreement 
between  SCCP  and  Philadep.  SCCP, 
among  other  things,  effects  daily  money 
settlements  on  behalf  of  Philadep  and 
its  participants  for  securities  received 
into  and  delivered  out  of  participants 
accounts.  SCCP  on  behalf  of  Philadep 
also  processes  continuous  net 
settlement  ("CNS")  movements  from 
one  participant  to  another,  processes  all 
SCCP  and  Philadep  dividend  and 
reorganization  settlements,  and  prepares 
and  renders  bills  for  Philadep  and 
collects  fees  from  Philadep  participants 
for  depository  services. 

SCCP  is  amending  several  of  its  rules 
and  procedures  to  accomplish  the 
conversion  to  SDFS.  SCCP  Rule  1. 


*  Letter  from  William  W.  Uchimoto,  SCCP,  to 
Jerry  Carpenter,  Esq..  Assistant  Director,  Division, 
Commission  (January  24, 1996). 

'  Letter  from  |.  Keith  Kessel.  Compliance  Officer, 
SCCP.  to  Peter  R.  Geraghty,  Esq.,  Division, 
Commission  (February  S.  1996). 

"  For  a  description  of  Philadep's  SDFS  system, 
refer  to  Securities  Exchange  Act  Release  No.  36681 
(January  4,  1996).  61  FR  7451  [File  No.  SR- 
Philadep-9S-08i  (notice  of  filing  of  a  proposed  rule 
change). 

'  SCCP  and  Philadep  are  wholly-owned 
subsidiaries  of  the  Philadelphia  Stock  Exchange, 
Inc.  SCCP  and  Philadep  have  a  substantial  overlap 
of  participants  and  strategic  business  objectives. 


which  defines  terms  used  throughout 
SCCP's  rules,  is  being  amended  to  add 
certain  definitions  related  to  the 
conversion  to  an  SDFS  system." 

SCCP  Rule  10,  which  governs  money 
settlements,  is  being  amended  to 
provide  that  all  payments  must  be  in 
same-day  funds.  Rule  27,  regarding 
SCCP  acting  as  agent  for  Philadep, 
ctirrently  provides  that  SCCP  will  act  to 
efliect  daily  money  settlements  on  behalf 
of  those  organizations  or  entities  which 
are  participants  of  both  SCCP  and 
Philadep.  SCCP  Rule  27  is  being 
amended  to  further  clarify  that  SCCP 
will  serve  as  the  agent  for  money 
settlements  for  all  participants 
transacting  business  with  either  SCCP  or 
Philadep. 

Rule  4,  governing  SCCP's  participants 
fund,  and  the  prtx»dures  regarding  the 
participants  fund  formulas  are  being 
amended  to  respond  to  SCCP's 
increased  liquidity  needs.  Together, 
Rule  4  and  the  procedures  are  being 
amended  to  provide  for  an  all  cash 
participants  fimd.  The  all  cash 
requirement  applies  to  both  the  required 
deposit  and  any  additional  or  voluntary 
deposhs  that  participants  may  make. 
Participants  that  choose  to  make 
voluntary  deposits  in  most  situations 
will  be  able  to  increase  their  level  of     * 
activity  at  SCCP  and  will  receive 
interest  rebates  from  SCCP  for  deposits 
in  excess  of  $50,000. 

SCCP  also  has  modified  the  size  of  the 
fund  by  amending  the  participants  fund 
formulas.  Together,  Rule  4  and  the 
procedures  now  require  all  SCCP 
participants  to  maintain  a  minimmn 
cash  deposit  of  $10,000  in  the  SCCP 
participants  fund.  Under  its  procedures, 
SCCP  will  calculate  participants' 
required  cash  deposits  pursuant  to  the 
following  formulas: 

(a)  Inactive  Account — ^Thecontribution  of 
an  Inactive  Participant  is  set  at  a  uniform  rate 
of  $10,000.  Inactive  is  defined  as  twenty  or 
fewer  trades  on  average  per  month. 

(b)  Full  Service  {"CNS"J  Account— The 
contribution  of  a  CNS  Participant  is  based 
upon  the  larger  of:  (1)  The  participant's 
monthly  average  of  trading  activity  during 
the  preceding  quarter,  $1,000  for  every 
twenty-five  trading  units  of  one  hundred 
shares;  or  (2)  the  participant's  aggregate 
dollar  amount  of  all  long  trades  at  their 
execution  price  for  each  quarter  divided  by 
the  number  of  days  in  such  quarter 
multiplied  by  two  percent.  The  required 
contributions  are  rounded  upward  to  $5,000 
increments,  and  the  average  is  a  rolling 
average. 


(c)  Regional  Interface  Operations  ("Rio") 
Account — The  contribution  of  a  RIO 
Participant  is  based  on  the  participant's 
monthly  average  of  trading  activity  during 
the  preceding  quarter,  $1 ,000  for  every 
twenty-five  trading  units  of  one  hundred 
shares  (with  a  $10,000  minimum  and  a 
$75,000  maximum  contribution).  The 
required  contributions  are  rounded  upward 
to  $5,000  increments.  RIO  is  defined  as  a 
participant  account  whereby  the  participant 
elects  to  settle  with  a  clearing  corporation 
other  than  SCCP. 

(d)  Layoff  Account — The  contribution  of  a 
Layoff  Participant  is  set  at  a  uniform  rate  of 
$25,000.  A  Layoff  Participant  is  defined  as  a 
participant  account  whereby  the  participant 
elects  to  settle  with  a  clearing  corporation 
other  than  SCCP  for  trades  not  executed  on 
the  Philadelphia  Stock  Exchange. 

(e)  Specialist  Margin  Account — The 
contributions  of  a  Specialist  Margin 
Participant  is  set  at  a  uniform  rate  of  $35,000. 

(f)  Non-Specialist  Margin  Account — ^The 
contribution  of  a  Non-Specialist  Margin 
Participant  is  set  at  a  uniform  rate  of  S3S.000. 

SCCP  will  recalculate  each 
participant's  fund  deposit  requirement 
at  the  end  of  each  month  based  on  the 
previous  three  months  prior  to  the  most 
recent  month.  SCCP  will  notify,  its 
participants  of  any  required  deposit 
increases  and  the  amount  of  such 
additional  deposit  within  ten  business 
days  of  the  end  of  the  month. 
Participants  whose  deposit 
requirements  have  decreased  will  be 
notified  at  least  quarterly  although  they 
may  inquire  and  withdraw  excess 
deposits  monthly.  Participants  may 
leave  excess  cash  deposits  in  the 
participants  fund. 

SCCP  estimates  that  at  the  time  of 
implementing  the  proposed 
mcKlifications,  SCCP  and  Philadep  will 
have  combined  liquidity  resources  of 
over  $73  million  consisting  of  $7.3 
million  in  the  SCCP  participants  fund. 
$1.1  million  in  the  Philadep 
participants  fund.  $4.7  million  in 
unrestricted  capital,  and  $60  million  in 
lines  of  credit."  SCCP  will  routinely 
monitor  these  amounts  and  assess  the 
need  to  increase  liquidity  resources  over 
time  based  on  SCCP  and  Philadep 
activity  levels. 

11.  Discussion 

Section  17A(b)(3)(F)  of  the  Act  '«> 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  fimds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 


Commission  believes  that  SCCP's 
proposed  rule  change  is  consistent  with 
SCCP's  obligations  under  Section 
17A(b)(3)(F)  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  because  the 
proposal  converts  SCCP's  money 
settlement  system  from  a  NDFS  system 
to  a  SDFS  system.  The  conversion  to  a 
SDFS  system  should  help  reduce  risk 
by,  among  other  things,  eliminating 
overnight  participant  credit  risk.  The 
SDFS  system  also  should  reduce  risk  by 
achieving  closer  conformity  with  the 
payment  methods  used  in  the 
derivatives  markets,  government 
securities  markets,  and  other  markets. 

The  Commission  believes  the 
proposal  is  consistent  with  SCCP's 
obligations  to  assure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  because  the  proposed  rule 
change  converts  SCCP's  participants 
fund  to  an  all  cash  fimd  which  should 
increase  the  liquidity  of  the  fimd.  hi 
addition,  SCCP  has  increased  its 
liquidity  resources  by  retaining 
additional  committed  and  uncommitted 
lines  of  credit  totaling  $60  million. 

However,  the  Commission  continues 
to  be  concerned  about  (1)  The  adequacy 
of  SCCP's  participants  fund  formulas  in 
providing  a  sufficient  source  of  cash 
liquidity  and  (2)  the  formulas' 
conformity  with  the  standards  set  forth 
by  the  Division.^'  The  Commission 
beUeves  that  clearing  agencies  operating 
SDFS  systems  must  have  a  sufficient 
liquidity  frt)m  combination  of  cash  and 
lines  of  credit  to  ensure  that  settlement 
occurs  at  the  end  of  the  business  day 
even  if  a  participant  fails  to  settle  with 
the  clearing  agency  or  if  the  clearing 
agency  experiences  a  systems  problem. 
The  Commission  further  believes  that  a 
clearing  agency  must  have  on  hand  an 
amount  of  accessible  cash  which  will 
enable  the  clearing  agency  to  fund 
settlement  for  most  participant  failures 
or  systems  problems  without  having  to 
immediately  draw  on  its  lines  of  credit 
[i.e..  a  clearing  agency's  lines  of  credit 
should  be  its  secondary  source  of 
liquidity  and  not  its  primary  source). 
The  Commission  is  concerned  with  the 
level  of  cash  provided  by  SCCP's 
formulas  and  whether  that  level  of  cash 
liquidity  is  sufficient  given  the 
increased  demand  for  liquidity  under  an 
SDFS  environment  and  SCCP's  use  of 
the  participants  fund  to  finance 
specialists  purchases.'^ 


■The  specific  terms  being  defined  in  SCCP's  rules 
are  attached  as  Exhibit  B  to  File  No.  SR-SCCP-95- 
06.  The  file  is  available  for  review  in  the 
Commission's  Public  Reference  Room  and  at  the 
principal  office  of  SCCP. 


•As  of  the  date  of  this  order,  SCCP  and  Philadep 
have  secured  $20  million  in  uncommitted  lines  of 
credit  and  $40  million  in  committed  lines  of  credit. 

«»16  U.S.C  §78q-llb)(3)(F)  (1988). 


<<  Securities  Exchange  Act  Release  No.  16900 
(June  17,  1980).  45  FR  41920  (order  approving 
standards  for  clearing  agency  registration). 

"For  a  complete  description  of  SCCP's  specialist 
financing  program,  refer  to  Securities  Exchange  Act 
Release  No.  20221  (September  23,  1983).  48  FR 
45167  (order  approving  full  registration  of  DTC, 


The  Commission  believes  that 
clearing  agencies  must  establish  an 
appropriate  level  of  clearing  fund 
contributions  based  on,  among  other 
things,  its  assessment  of  the  risks  to 
which  it  is  subject."  Ahhough  SCCP 
submitted  to  the  Commission  its 
assessment  of  the  risks  presented  by  its 
conversion  to  an  SDFS  system  and  the 
risks  posed  by  its  participants  and  their 
clearing  activities,  the  Commission 
desires  a  more  thorough  analysis.  For 
example,  the  Commission  believes 
SCCP's  recent  clearing  arrangement 
with  the  West  Canada  Clearing 
Corporation  ("WCCC")  presents 
additional  risks  that  were  not  present 
when  SCCP  conducted  its  original  risk 
assessment.  Historically,  WCCC's 
activity  at  the  Midwest  Clearing 
Corporation  ("MCC")  was  mostly  net 
sell  transactions  which  meant  WCCC 
often  had  an  obligation  to  deliver  a  large 
volume  of  securities  to  MCC.  Under  the 
proposed  rule  change,  SCCP's 
participants  fund  formulas  do  not  take 
into  consideration  a  participant's  short 
positions  and  the  risks  the  short 
positions  pose  to  SCCP.  Therefore,  the 
Commission  is  temporarily  approving 
through  August  31, 1996.  the  portion  of 
the  proposed  rule  change  relating  to  the 
participants  fund  formulas. 

[hiring  the  period  of  temporary 
approval,  the  Commission  will  monitor 
and  analyze  the  adequacy  of  the 
participants  fund  formulas  in  an  SDFS 
environment.  In  this  regard,  the 
Commission  requests  that  SCCP  submit 
prior  to  filing  for  permanent  approval  of 
the  participants  fund  formulas  a 
detailed  report  including  (1)  a 
description  of  the  different  types  of 
participants  at  SCCP.  the  types  of 
clearing  activities  the  participants 
conduct,  and  the  number  of  each  type 
of  participant,  and  (2)  a  detailed 
discussion  of  the  types  of  risks  these 
participants  and  their  activities  pose 
and  the  measures  SCCP  will  take  to 
mitigate  the  risks.  Furthermore,  the 
Commission  requests  that  SCCP  submit 
a  complete  risk  assessment  analysis  that 
calculates  the  cumulative  risks 
associated  with  SDFS,  specialist 
financing,  increased  short  position 
activity,  and  increased  clearing  activity 
of  over-the-counter  securities. 

SCCP  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  of 
amendments.  The  Commission  finds 
good  cause  for  approving  the  proposed 


SCCP  MSTC.  OCC.  MCC.  PSnTC,  PCC.  NSCC.  and 
Philadep). 
' '  Supra  note  1 1 . 
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rule  change  prior  to  the  thirtieth  day 
after  the  lUte  of  publication  of  notice  of 
filing  of  amendiAmits  because  the 
proposed  rule  change  modifies  SCCP's 
rules  in  anticipation  of  SCCP's 
conversion  to  an  SDFS  system  on 
February  22, 1996.  Accelerated  approval 
of  the  proposal  will  allow  SCCP  to  effect 
the  conversion  and  to  implement  the 
procedures  provided  undfer  the 
proposed  nue  change  on  that  date. 

m.  Solicitation  (rf'Coiiiinents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washii^on,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  ofSCCP.  All  submissions  should 
refer  to  the  file  number  SR-SCCP-95-06 
and  should  be  submitted  by  March  21, 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  Nos.  SR- 
SCCP-95-06)  be,  and  hereby  is, 
temporarily  approved  through  August 
31, 1996,  for  those  sections  of  the 
proposal  relating  to  the  participants 
fund  formulas  and  permanently 
approved  for  the  remainder  of  the 
proposed  rule  change. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1* 

Margaret  H.  McFarland,     . 
Deputy  Secretary. 

IFR  Doc.  96-4578  Filed  2-28-96;  8:45  am] 
■LUNQ  COM  WIO-ei-M 


SMALL  BUSINESS  ADMir4ISTRATI0N 

Suraty  Bond  Guarantee  Program  Fees 

AGENCY:  Small  Business  Administration 
(SBA). 


ACTION:  Notice. 


"  17  CFR  200.3O-3(a)(12)  (1995). 


UMI 


SUMMARY:  This  Notice  estabUshes  the 
fees  payable  by  Principals  and  Sureties 
participating  in  SBA's  Surety  Bond 
Guarantee  Program  (13  CFR  Part  115). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brannan,  Office  of  Surety 
Guarantees,  (202)  205-6540. 
SUPPLEMENTARY  INFORMATION:  hi  a  final 
rule  published  on  January  31, 1996, 
SBA  indicated  that  it  was  completing  an 
analysis  of  the  performance  of  the 
Surety  Bond  Guarantee  Program  and 
was  evaluating  whether  changes  in  the 
Principal's  guarantee  fee  and  the 
Surety's  guarantee  fee  were  warranted. 
See  61  FR  3266,  3269  (January  31, 
1996).  SBA  has  completed  that  review 
and  is  setting  the  Principal's  and  the 
Surety's  fees  in  this  Federal  Register 
Notice.  Capitalized  terms  used  in  this 
Notice  have  the  meanings  assigned  to 
such  terms  in  13  CFR  §  115.10. 

Beginning  March  1, 1996  and  ending 
on  April  30,  1996,  the  following 
guarantee  fees  will  be  in  effect: 

(1)  The  guarantee  fee  payable  by 
Principals  under  13  CFR  §§  115.32(b) 
and  115.66  will  be  $6.00  per  thousand 
dollars  of  the  Contract  amount. 

(2)  The  guarantee  fee  payable  by  Prior 
Approval  Sureties  under  13  CFR 

§  115.32(c)  and  by  PSB  Sureties  under 
13  CFR  §  115.66  will  be  20%  of  the 
bond  Premium. 

Beginning  May  1, 1996,  the  following 
guarantee  fees  will  become  effective: 

(1)  The  guarantee  fee  payable  by 
Principals  under  13  CFR  §§  115.32(b) 
and  115.66  will  be  $7.45  per  thousand 
dollars  of  the  Contract  amount. 

(2)  The  guarantee  fee  payable  by  Prior 
Approval  Sureties  under  13  CFR 

§  115.32(c)  and  by  PSB  Sureties  under 
13  CFR  §  115.66  will  be  23%  of  the 
bond  Premium. 

The  guarantee  fees  scheduled  to  take 
effect  on  May  1, 1996  are  higher  than 
the  guarantee  fees  currently  in  place  in 
the  Surety  Bond  Guarantee  Program,  but 
are  lower  than  the  fees  SBA  had 
proposed  for  the  Program  in  the 
proposed  rule  published  on  November 
27, 1995.  See  60  FR  58263  (November 
27, 1995).  SBA's  proposal  to  increase 
the  Principal's  fee  to  $8.00  per  thousand 
dollars  of  the  Contract  amount  and  the 
Surety's  fee  to  25%  of  the  bond 
Premium  was  not  well-received  by  the 
participants  in  the  Program.  Most  of  the 
comments  submitted  to  SBA  predicted 
serious  adverse  consequences  for 
Principals  and  for  the  Program  if  the 
fees  were  increased  as  proposed. 

After  a  careful  review  of^ these 
comments  and  of  Program  performance 
and  trends,  it  has  been  determined  that 
some  increase  in  the  fees  is. 


nevertheless,  necessary  to  increase  the 
reserves  in  the  Program's  revolving  fund 
to  cover  potential  unfunded  liabilities 
should  the  Program  be  terminated. 
While  improvements  in  Program 
operations  have  resulted  in  decreased 
claims  payments  and  increased  claims 
recoveries  over  the  past  several  years, 
current  reserves  in  the  revolving  fund 
are  not  sufficient  to  satisfy  all  such 
unfunded  Program  liabiUties.  The 
increased  fees  established  in  this  Notice 
have  been  calculated  as  the  minimum 
necessary  to  bridge  this  gap  over  a 
period  of  years.  'The  increases  are  not 
scheduled  to  go  into  effect  until  May  1, 
1996  in  order  to  allow  sufficient  time  for 
Program  participants  to  make  any 
necessary  adjustments  to  their 
accounting  systems. 

SBA  will  continue  to  evaluate  the 
performance  of  the  Stuety  Bond 
Guarantee  Program  to  determine 
whether  the  fee  increases  adopted  today 
remain  necessary,  and  to  monitor  their 
efi'ect  on  both  Principals  and  the 
Program  generally.  If  the  Program 
continues  to  perform  as  well  as  it  has  in 
the  recent  past,  SBA  would  expect, 
eventually,  to  be  able  to  reduce  Program 
fees. 

Any  future  changes  in  the  fee 
amounts  will  be  published  by  SBA  in 
the  form  of  a  Notice  in  the  Federal 
Register. 

mformation  on  other  requirements 
concerning  the  fees  may  be  found  at  13 
CFR  §§115.32  and  115.66. 

Dated:  February  23, 1996. 
Philip  Lader, 
Administrator. 

(FR  Doc.  96-4612  Filed  2-28-96;  8:45  am] 
BILLING  CODE  M2S-41-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  Metrorail  Extension  to  Largo  Town 
Center,  Prince  Georges  County, 
Maryland 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 
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SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  Maryland 
Mass  Transit  Administration  (MTA),  in 
cooperation  with  Prince  George's 
County  and  the  Washington 
Metropolitan  Area  Transit  Authority 
(WMATA),  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  Metrorail  Extension  from  the 
Addison  Road  Metrorail  Station  to  Largo 


Town  Center  in  Prince  George's  Coimty, 
Maryland.  The  EIS,  which  will  be 
performed  concurrently  with 
Preliminary  Engineering  (PE),  is  being 
prepared  in  conformance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Maryland  Environmental 
PoHcy  Act  (MEPA),  and  relevant  local 
regulations  and  ordinances  of  Prince 
Geoi^e's  County.  Other  key  supporting 
agencies  include  the  Metropolitan 
Washington  Council  of  Governments 
(MWCOG),  and  the  Maryland-National 
Capital  Park  and  Planning  Commission 
(M-NCPPC). 

The  EIS  will  evaluate  transportation 
improvements  in  the  corridor  between 
the  Addison  Road  Metrorail  Station  and 
Largo  Town  Center  in  I*rince  George's 
County.  Transportation  alternatives 
proposed  for  consideration  in  the 
project  area  include:  (1)  The  No-Build    • 
option,  under  which  the  existing  and 
programmed  bus,  rail,  and  roadway 
improvements  in  the  study  area  would 
be  assumed  to  be  implemented;  (2)  a 
Transportation  Systems  Management 
(TSM)  alternative  which  consists  of 
increased  coverage  of  the  bus  service 
network;  and  (3)  the  Metrorail  Extension 
fi-om  the  Addison  Road  Metrorail 
Station  to  Largo  Town  Center,  a  three 
mile  (4.8  kilometer),  two  station 
addition  to  the  region's  rail  transit 
system.  Options  to  mitigate  adverse 
impacts  and  to  support  local  land  use 
will  be  considered. 

Scoping  Process — ^The  Scoping 
Meeting  will  be  held  on:  Wednesday, 
March  27, 1996, 6:00-9:00  p.m.,  Thomas 
G.  Pullen  Arts  Magnet  School,  700 
Brightseat  Road,  Landover,  Maryland. 

A  sign  language  interpreter  will  be 
available  for  the  hearing  impaired.  A 
TDD  number  is  also  available:  (410) 
539-3497.  The  building  is  accessible  to 
persons  with  disabilities. 

The  purpose  of  the  Public  Scoping 
Meeting  is  to  provide  interested 
individuals  with  an  introduction  to  and 
an  overview  of  the  EIS  and  PE 
processes,  and  to  ofier  the  opportunity 
for  comments  on  the  significant  issues 
and  implcts  to  be  addressed  in  the  EIS. 
Comments  may  be  submitted  orally  or 
in  writing  at  the  Scoping  Meeting  or 
mailed  to  Mr.  Harvey  Flechner,  Project 
Manager,  Maryland  Mass  Transit 
Administration,  William  Donald 
Schaefer  Tower,  6  Saint  Paul  Street. 
Baltimore,  Maryland  21202-1614  during 
the  Scoping  comment  period  which 
ends  Monday,  April  15, 1996.  The  MTA 
will  address  comments  received  during 
the  Scoping  period  during  the 
preparation  of  the  Draft  Environmental 
bnpact  Statement  (DEIS). 

"rhe  Scoping  Meeting  will  begin  with 
an  "open  house"  where  attendees  will 


be  able  to  view  graphics  and  discuss  the 
project  with  project  representatives.  A 
presentation  .on  the  project  will  be  given 
at  7:30  p.m.,  followed  by  additional 
opportunity  for  questions  and  answers. 
Scoping  materials  will  be  available  at 
the  meeting  or  in  advance  of  the 
meeting  by  contacting  Mr.  Harvey 
Flechner  at  (410)  767-3786  or  the 
Deputy  Project  Manager,  Mr.  Andy 
Smith  at  (410)  767-3597. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alfred  Lebeau,  Transportation 
Program  Specialist,  Federal  Transit 
Administration,  Region  III,  (215)  656- 
6900. 

SUPPLEMBfTARY  INFORMATION: 

I.  Scoping 

FTA  and  the  MTA  invite  interested 
individuals,  organizations,  and  federal, 
state  and  local  agencies  to  participate  in 
defining  the  alternatives  to  be  evaluated 
in  the  EIS  and  identifying  any 
significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Scoping  comments  may  be 
made  at  the  Public  Scoping  Meeting  or 
in  writing;  See  "Scoping  Process" 
section  above  for  locations  and  times. 
During  Scoping,  comments  should  focus 
on  identifying  specific  social,  economic 
or  environmental  impacts  to  be 
evaluated  and  suggesting  alternatives 
which  are  more  cost  effective  or  have 
less  environmental  impacts  while 
achieving  similar  transit  objectives. 

n.  Background 

In  1990,  the  Maryland  Department  of 
Transportation  (MOOT),  in  cooperation 
with  Prince  George's  County,  the 
Maryland-National  Capital  Park  and 
Planning  Commission  (M-NCPPC),  the 
City  of  Bowie,  the  Washington 
Metropolitan  Area  Transit  Authority 
(WMATA),  and  the  Metropolitan 
Washington  Council  of  Governments 
(MWCOG)  began  work  on  the  Addison 
Road  to  Bowie  Corridor  Alternatives 
Analysis/Preliminary  Environmental 
Impact  Study  (AA/PEIS),  which 
followed  the  Federal  Transit 
Administration's  (FTA)  technical 
guidelines  for  an  Alternatives  Analysis/ 
Draft  Environmental  Impact  Statement 
(AA/DEIS).  Planning  work  was 
performed  to  provide  preliminary  cost 
and  impact  information  for  evaluating  a 
set  of  alternatives  designed  to  address 
the  transportation  needs  in  the  corridor. 
The  alternatives  included  bus,  light  rail, 
and  Metrorail  extending  from  the 
present  terminus  of  the  Washington 
Metrorail  Blue  Line  at  Addison  Road  to 
Largo  and  Bowie.  Major  aspects  of  this 
study  involved:  (a)  Screening  a  variety 
of  alignment  options;  (b)  identifying  a 


list  of  alternatives  for  further  evaluation; 

(c)  detailing  an  analysis  of  the 
transportation,  environmental  and 
financial  effects  of  the  alternatives;  and 

(d)  documenting  the  results. 

An  extensive  public  involvement 
program,  including  public  meetings, 
newsletters,  and  a  score  of  meetings 
with  interested  groups  was  central  to 
the  development,  refinement,  and 
evaluation  of  the  alternatives.  Federal 
and  State  resource  agencies  were  also 
consulted  during  the  study.  In  addition, 
the  U.S.  Army  Corps  of  Engineers  and 
the  U.S.  Fish  and  Wildlife  Service 
participated  in  a  field  visit  to  review 
wetlands  and  related  environmental 
issues.  As  a  result  of  this  coordination, 
the  alignment  of  several  alternatives  was 
shifted  to  avoid  and/ or  minimize 
potential  impacts. 

The  1993  Addison  Road  to  Bowie 
Corridor  AA/PEIS  planning  process  led 
to  the  selection  of  the  Metrorail 
Extension  to  Largo  Town  Center  as  the 
preferred  alternative  in  meeting  the 
transportation  needs  of  the  corridor,  in 
conformance  with  the  Major  Investment 
Study  (MIS)  requirements.  The 
Metrorail  Extension  to  Largo  Town 
Center  was  also  approved  as  part  of  the 
National  Capital  Region's 
Transportation  Improvement  Program 
(TIP),  for  an  Environmental  Impact 
Statement  (EIS),  and  Preliminary 
Engineering  (PE),  as  well  as  included  in 
the  Region's  Constrained  Long  Range 
Plan  (CLRP)  for  construction,  and  in  the 
Maryland  Department  of 
Transportation's  Statewide 
Transportation  Improvement  Program 
(STIP). 

In  1991,  the  U.S.  Congress  passed  the 
Intermodal  Surfac-e  Transportation 
Efficiency  Act  (ISTEA)  which 
authorized  $5  million  for  the 
preparation  of  the  federal 
Environmental  Impact  Statement  (EIS) 
and  Preliminary  Engineering  for  the 
Metrorail  Extension  to  Largo.  The  FTA 
has  granted  the  MTA  approval  to  incur 
costs  for  EIS  and  PE  work  without 
prejudice  to  possible  future  federal 
funds  up  to  $5  million.  Based  on  the 
decision  to  include  the  Metrorail 
Extension  to  Largo  in  the  regional  CLRP. 
the  MTA  is  proceeding  to  the  EiS  and 
Preliminary  Engineering  phase  of  the 
project.  Preparation  of  the  federal  EIS 
will  include  circulation  of  a  Draft  EIS 
(DEIS)  for  review  and  public  comment. 

III.  Description  of  Study  Area  and 
Froject  Ne«d 

The  study  area  and  corridor  are 
wholly  within  Prince  George's  County, 
beginning  at  the  existing  Addison  Road 
Metrorail  Station.  The  study  area  is  also 
bounded  by  Sheriff  Road  on  the  north. 
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Cmitial  Avenue  (MD  214)  on  the  south, 
and  Landover  Road  on  the  east.  Rail 
transit  service  to  and  from  Washington 
DC  to  the  study  corridor  is  available  on 
the  Metrorail  Blue  Line,  provided  by  the 
Washington  Metropolitan  Area  Transit 
Authority  (WMATA).  Existing  traffic  is 
primarily  carried  by  Central  Avenue 
(MD  214)  and  1-95/1-495  (the  Capital 
Behway)  with  high  traffic  volumes  and 
poor  level-of-service  at  many  of  the 
signalized  intersections  along  Central 
Avenue  and  along  major  portions  of  the 
Capital  Beltway. 

The  proposed  Metrorail  Extension 
will  provide  rail  transit  service  to  the 
rapidly  developing  areas  in  the  Largo  - 
Town  Center.  The  prdposed  extension 
will  also  support  economic 
development  while  contributing  to 
hi^er  transit  use  to  and  from 
Washington,  DC  employment  centers. 
This  increased  transit  ridership  will 
imfNTOve  cross-county  public 
transportation  and  help  achieve  regional 
clean  air  goals.  | 

IV.  Attamatim 

Transportation  alternatives  proposed 
for  consideration  in  the  project  area 
include:  (1)  The  No-Build  option,  under 
which  the  existing  and  programmed 
bus.  rail,  and  roadway  improvements  in 
the  study  area  would  be  assumed  to  be 
implemented;  (2)  a  Transportation 
Systems  Management  (TSM)  alternative 
which  consists  of  increased  coverage  of 
the  bus  service  network;  and  (3)  the 
Metrorail  Extension  from  the  Addison 
Road  Metrorail  Station  to  Largo  Town 
Center,  a  three  mile  (4.8  kilometer),  two 
station  addition  to  the  region's  rail 
transit  system.  Options  to  mitigate 
adverse  impacts  and  to  support  local 
land  use  will  be  considered. 

V.  Probable  EfiGects  i 

The  FTA  and  MTA  plan  to  evaluate 
in  the  EIS  significant  social,  economic 
and  environmental  impacts  of  the 
alternatives  under  consideration. 
Among  the  primary  issues  are  the 
expected  increase  in  transit  ridership,- 
the  expected  increase  in  mobility  for  the 
corridor's  transit  dependent,  the  support 
of  the  region's  air  quality  goals,  the 
capital  outlays  needed  to  construct  the 
project,  the  cost  of  operating  and 
maintaining  the  facilities  jcreated  by  the 
project,  and  the  financial  impacts  on  the 
funding  agencies.  The  environmental 
and  social  impacts  proposed  for  analysis 
include:  Land  use  and  economic 
activity,  displacements  and  relocations, 
neighboriioods,  visual  conditions, 
traffic,  air  quality,  noise  and  vibration, 
ecosystems,  water  resources,  hazardous 
waste  disposal/neutralization, 
parklands,  soils/geology/topography. 


historic,  cultural  and  archaeological 
resources,  and  energy  impacts.  These 
impmcts  will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  operation  of  each  alternative. 

VI.  FTA  Procedures 

In  accordance  with  federal 
transportation  planning  regulations  (23 
CFR  Part  450),  the  draft  EIS  will  be 
prepared  to  include  an  evaluation  of  the 
social,  economic  and  environmental 
impacts  of  the  alternatives.  The  DEIS 
will  be  j)erformed  concurrently  with 
Preliminary  Engineering.  On  the  basis  of 
the  public  and  agency  comments 
received  on  the  DEIS,  the  MTA 
Administrator  in  concert  with  the 
Secretary  of  the  Maryland  Department 
of  Transportation  (MDOT)  and  in 
consultation  with  Prince  George's 
County,  MWCOG,  WMATA,  M-NCPPC, 
and  other  affected  agencies,  will  select 
a  preferred  alternative.  Then  MTA,  as 
lead  agency,  will  continue  with  further 
Preliminary  Engineering  and 
preparation  of  the  Final  EIS. 
Opportunity  for  additional  public 
comment  will  be  provided  throughout 
all  phases  of  project  development. 

issued  on:  February  23. 1996. 
Sheldon  A.  Kinbar, 

Regional  Administrator. 

|FR  Doc.  96-4691  Filed  2-28-96;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Fatal  Accident  Reporting  System 
Users  IMeeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  IXDT. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
conduct  a  Fatal  Accident  Reporting 
System  (FARS)  Users  meeting.  The 
users  are  those  members  of  the  highway 
safety  community  that  analyze  data 
from  the  Fatal  Accident  Reporting 
System. 

DATES  AND  TIME:  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.,  on 
Thursday,  March  7, 1996  and  conclude 
at  3:00  p.m.,  on  Thursday,  March  7, 
1996. 

ADDRESSES:  The  meeting  will  be  held  in 
Rooms  6244^8  of  the  U.S.  Department 
of  Transportation  Building,  which  is 
located  at  400  7th  Street  SW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
intends  to  review  the  currently  collected 
data  elements  in  FARS  and  identify  new 


and  additional  elements  that  would 
help  support  the  highway  safiaty 
community.  The  attendees  will  be  able 
to  provide  information  and 
recommendations  to  NHTSA  on  data 
elements  that  could  be  collected  in 
FARS  and  would  support  their  analytic 
efforts  for  the  highway  safety 
community. 

The  meeting  is  open  to  the  pubUc,  but 
attendance  may  be  limited  due  to  space 
availability.  Participation  by  the  public 
will  be  determined  by  the  meeting 
coordinator. 

FOR  FURTtCR  MFOmiATION  CONTACT: 
Charles ).  Venturi,  Fatal  Accident 
Reporting  System  Branch.  Chief, 
National  Center  for  Statistics  apd 
Analysis,  400  7th  Street  SW., 
Washington,  DC  20590.  Telephone  (202) 
366-4709.  Internet— 
Cventuri©NHTSA.DOT.GOV 

Issued:  February  23, 1996. 
Willian  A.  Boehly. 

Associate  Administrotor  for  Research  and 
Development. 

(FR  Doc  96-4667  Filed  2-28-96;  8:45  am] 
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Surface  Transportation  Board  ■ 
[Docket  No.  AB-«  (Sub-Na  370X)] 

Buriington  Northern  Railroad 
Company— Abandonment  Exemption — 
Between  Mesa  and  Basin  City,  Franklin 
County,  WA 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  exempts  from  the 
prior  approval' requirements  of  49  U.S.C. 
10903-04  the  abandonment  by 
Burlington  Northern  Railroad  Company 
of  its  11.20-mile  line  located  between 
milepost  0.00,  near  Mesa,  and  milepost 
11.20,  near  Basin,  in  Franklin  County, 
WA.  The  exemption  is  subject  to 
environmental,  endangered  species,  and 
standard  employee  protective 
conditions. 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29, 1995,  and  tooic  effect  on  January 
1, 1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  ihe  ICC  prior 
to  January  1, 1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  former  sections  of 
the  statute,  unless  otherwise  indicated. 


DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March 
30, 1996.  Formal  expressions  of  intent 
to  file  an  offer  ^  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  March  11. 1996,  petitions  to 
stay  must  be  filed  by  March  15,  1996. 
and  petitions  to  reopen  must  be  filed  by 
March  25.  1996. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  37nX)  to:  (1) 
Office  of  the  Secretar>',  Case  Control 
Branch,  Surface  Transportation  Board, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative,  Sarah  J. 
Whitley,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth.  TX  76102- 
5384. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5312.  |TDD  for 
the  hearing  impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  det:isi<)n.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from;  DC  News  & 
Data,  Inc.,  1201  Constitution  Avenue, 
N.W.,  Room  2229.  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
service  (202)  927-57211. 

Decided;  February  20,  1996 

By  the  Board.  Chairman  Morgan.  Vicn 

Chairman  Simmons,  and  Commissioner 

Owen. 

Vernon  A.  Williams. 

Secretary. 

(FR  Doc.  96-  4668  Filed  2-28-96;  8:4.S  ami 
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DEPARTiyiENT  OF  THE  TREASURY 

Proposed  Data  Collection  Submitted 
for  Public  Comment  ano 
Recommendations 

AGENCY:  Financial  Crimes  EntorcHment 
Network  Treasury. 

ACTION:  Notice. 


SUMMARY:  In  order  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
proposed  extensions  of  information 
collection  requirements,  the  Financial 
Crimes  Enforcement  Network 
("FinCEN")  is  soliciting  comments  on 
the  information  collected  on  foreign 
bank  and  financial  accounts  under  the 
Bank  Secrecy  Act  regulations. 


^  .See  Exempt,  of  Hail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.Zd  164  (1987). 


DATES:  Submit  written  comments  hy 
April  29. 1996. 

ADDRESSES:  Direct  all  written  comments 
to  the  Financial  Crimes  Enforcement 
Network,  Office  of  Regulatory  Policy 
and  Enforcement,  Attn.:  FBAR 
Comments,  Suite  200.  2070  Chain 
Bridge  Road.  Vienna.  VA  22182-2536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  D.  Klingman.  Office  of  Financial 
Institutions  Policy,  at  (703)  905-3920;  or 
Joseph  M.  Myers,  Attorney-Advisor, 
Office  of  the  Legal  Counsel,  at  (703) 
905-3590. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Bank  Secrecy  Act.  Titles  I  and 
II  of  Pub.  L.  91-508.  as  amended, 
codified  at  12  US  C.  1829b,  12  U.S.C. 
1951-1959,  and  31  U.S.C.  5311-53:<0, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
records  and  reports  tbat  are  determined 
to  have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters. 
Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C 
5311-5330)  appear  at  31  CFR  Part  103. 

The  Bank  Secrecy  Act  specifically 
directs  the  Secretary  to  "require  a 
resident  or  citizen  of  the  United  States 
or  a  person  in,  and  doing  business  in. 
the  United  States,  lo  keep  re«:ords,  file 
reports,  or  keep  records  and  file  reports, 
when  the  resident,  citizen,  or  person 
makes  a  transaction  or  maintains  a 
relation  for  any  person  with  a  foreign 
financial  agency."  31  U.S.C.  5314.  The 
authority  of  the  Secretary  to  administer 
the  Bank  Secrecy  Ad  has  been 
delegated  to  the  Director  of  FinCEN:  the 
requirement  ot  31  U.S.C.  5314  has  been 
acromplisheo  through  regulations 
promulgated  at  :<  I  CFR  103.24  and 
througii  the  instructions  to  thp  Report  of 
Foreign  Bank  unti  Financial  Accounts, 
Treasury  Form  TD  F  90-2i:.l. 

2.  The  mission  of  FinCEN  ini:ludes 
the  provision  of  government-wide, 
multi-source  intelligence  and  analytical 
network  'n  support  ot  the  detection, 
'nves'iudtion.  and  prosecution  of 
doniV:.si!<.  ana  international  money 
iauiidering  and  othei  financial  crimes 
by  federal,  state,  local  anu  foreign  law 
enforcement  agencies  Ai:cordiiigly, 
information  collected  on  form  TD  F  90- 
22.1  is  made  available,  in  accordance 
with  strict  safeguards,  to  appropriate 
criminal  and  civil  law  enforcement 
personnel  in  the  official  performance  of 
their  duties.  The  information  contained 
is  of  use  in  investigations  involving 
international  money  laundering,  tax 
evasion,  restrictions  on  prohibited 
financial  transactions  with  designated 
countries,  and  other  financial  crimes. 

3.  In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995. 


44  U.S.C.  3506(c){2)(A).  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  infonnation  on  form 
TD  F  90-22.1  is  presented  to  a.ssist  those 
persons  wishing  to  comment  on  the 
information  collection.  (The  number  of 
respondents  has  significantly  varied 
each  year;  the  estimates  below  are  based 
on  an  average.) 

Description  of  Respondents  All 
United  States  persons  owning  or  having 
authority  over  a  foreign  bank  or 
financial  account  with  value  greater 
than  $10,000  at  any  time  during  a  single 
year. 

Frequency:  No  more  frequently  than 
annually. 

Estimated  Number  of  Rrspondents: 
150,000. 

Estimate  of  Burden:  Reporting  average 
of  10  minutes  per  respon.se. 
recordkeeping  average  of  5  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden  estimate 
=  25,000  hours;  recordkeeping  burden 
estimate  =  12,500  hours.  Estimated 
combined  total  of  37,500  hour%. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens  Based 
on  $20  per  hour,  the  total  (;ost  to  the 
public  is  estimated  to  be  $750,000. 

Estimate  of  Total  Other  Anntwl  Costs 
to  Respondents:  None. 

Tvpe  of  Request:  Reinstatement. 

OMB  Number:  1506-0002 

Form  Number:  TD  F  90-Z2.1 

4.  FinCEN  specifically  invites 
comments  on  the  following  sul))w:ts  (ul 
Whether  the  proposed  collet  tion  of 
information  is  necessary  for  thf  proper 
performance  of  the  mission  of  FinCKN. 
including  whether  the  informatioii  siidil 
have  practical  utility;  (b)  the  aci  urac.y  of 
FinCEN's  estimate  of  the  burden  oi  the 
proposed  collection  of  infomia'ion.  (c) 
ways  to  enhance  the  quality,  utility,  and 
(.laritv  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

in  addition,  the  Paperwork  Reduction 
Act  uf  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  io 
respondents  or  recordkeepers  resulting 
from  the  collection  ot  information 
Thus,  FinCEN  also  spe<;iflcally  requests 
comments  to  assist  with  thi.s  estimate.  In 
this  connection,  FinCEN  requests 
conimenters  to  identify  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts:  (1) 
Any  additional  costs  asso<;ialed  with 
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reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

Respondents  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  February  25, 1996. 
William  F.  Baity, 
Deputy  Director,  Financial  Crimes 
Enforcement  Network. 

[FR  Doc.  96-4645  Filed  2-28-96;  8:45  am] 
■LUNO  COM  itW  01  II 


Intamal  Revenue  Service 

Art  Advisory  Panei  of  the 
Commissioner  of  internal  Revenue 

AQBCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  determination  of 
necessity  for  renewal  of  the  Art 
Advisory  Panel. 

summary;  It  is  in  the  pubUc  interest  to 
continue  the  existence  of  the  Art 
Advisory  Panel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS,  901  D  Street, 
SW.,  Room  224.  Box  68,  Washington. 
DC  20024,  Telephone  No.  (202)  401- 
4128,  (not  a  toll  free  number). 


UMI 


Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1982), 
the  Commissioner  of  Internal  Revenue 
announces  the  renewal  of  the  following 
advisory  committee: 

Title.  The  Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue. 

Purpose.  The  Panel  assists  the 
Internal  Revenue  Service  by  reviewing 
and  evaluating  the  acceptability  of 
property  appraisals  submitted  by 
taxpayers  in  support  of  the  fair  market 
value  claimed  on  works  of  art  involved 
in  Federal  Income,  Estate  or  Gift  taxes 
in  accordance  with  sections  170,  2031, 
and  2512  of  the  Internal  Revenue  Code 
of  1986. 

In  order  for  the  Panel  to  perform  this 
function,  Panel  records  and  discussions 
must  include  tax  return  information. 
Therefore,  the  Panel  meetings  will  be 
closed  to  the  public  since  all  portions  of 
the  meetings  will  concern  matters  that 
are  exempted  from  disclosure  under  the 
provisions  of  section  552b(c)(3),  (4).  (6) 
and  (7)  of  Title  5  of  the  U.S.  Code.  This 
determination,  which  is  in  accordance 
with  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  is  necessary  to 
protect  the  conBdentiality  of  the  tax 
returns  and  return  information  as 
required  by  section  6103  of  the  Internal 
Revenue  Code. 


Statement  of  Public  Interest.  It  is  in 
the  public  interest  to  continue  the 
existence  of  the  Art  Advisory  Panel.  The 
Secretary  of  Treasury,  with  the 
concurrence  of  the  General  Services 
Administration,  has  also  approved 
renewal  of  the  Panel.  The  membership 
of  the  Panel  is  balanced  between 
museum  directors  and  curators,  art 
dealers  and  auction  representatives  to 
afford  differing  points  of  view  in 
determining  fair  market  value. 

Authority  for  this  Panel  will  expire 
two  years  from  the  date  the  Charter  is 
approved  by  the  Assistant  Secretary  for 
Management/Chief  Financial  Officer 
and  filed  with  the  appropriate 
congressional  committees  imless,  prior 
to  the  expiration  of  its  Charter,  the  Panel 
is  renewed. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
document  constitute  a  rule  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  96-4699  Filed  2-28-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FAaUTIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Board's  meeting  described  below. 
The  Board  will  also  conduct  a  public 
hearing  pursuant  to  42  U.S.C.  2286b  to 
evaluate  the  readiness  of  the 
Department  of  Energy  (DOE)  to  safely 
start  up  and  operate  the  Defense  Waste 
Processing  Facility  (DWPF)  for 
radioactive  sludge  operations  only. 

TIME  AND  date:  5:00  p.m.,  March  11, 
1996. 

PLACE:  The  Conference  Center 
(Municipal  Auditorium),  214  Park 
Avenue,  S.W.,  Aiken,  South  Carolina. 
The  entrance  to  the  facility  is  located  at 
215  The  Alley. 

STATUS:  Open. 

matters  TO  BE  CONSIDERED:  Safety 
issues  related  to  commencement  of 
radioactive  sludge  operations  at  DWPF. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  N.W.,  Suite  700, 
Washington,  D.C.  20004,  (800)  788- 
4016.  This  is  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  agenda  is  as  follows: 

5:00-5:10  p.m.     Introductory  comments  by 
Mr.  John  T.  Conway,  Chairman. 

5:10-5:30  p.m.    Discussion  by  Dr.  Mario 
Fiori,  Manager  of  DOE  Savannah  River 
Operations  Office— affirm  DOE-SR 
position  on  state  of  readiness  of  DWPF 
for  sludge-only  o[)erations. 

5:30-5:50  p.m.     Discussion  by  Mr.  Frank 
McCoy,  DOE-SR  Assistant  Manager  for 
Environment,  Safety,  Health  and  Qpality 
Assurance,  on  the  Savannah  River  Site 
Integrated  Standards-Based  Safety 
Management  Program  and  its  application 
at  DWPF. 

5:50-6:10  p.m.     Discussion  by  Mr.  Austin 
Scott,  Vice  President  of  HLW  Operations, 
WSRC— Ability  of  WSRC  to  safely  startup 
and  operate  DWPF  for  sludge-only 
operations. 

6:10-6:30  p.m.    Discussion  by  Mr.  Peter 
Graeff,  WSRC  ORR  Chairman— WSRC 
ORR  evaluation,  conclusions,  and 
perspectives. 


6:30-6:50  p.m.     Discussion  by  Mr.  Joe  King. 
DOE  ORR  Chairman— DOE  ORR 
evaluation,  conclusions,  and 
perspectives. 

6:50-7:10  p.m.     Discussion  by  Mr.  Dave 
Lowe,  Board  Technical  Staff,  providing 
introduction  and  history  of  Board 
involvement  and  review  at  DWPF. 

7:10-7:30  p.m.     Discussion  by  Mr.  |oe 

Sanders  of  Board  Technical  Staff  efforts 
on  DWPF  and  explanation  of  Safety 
Authorization  Basis  review  methodology 
u.sed. 

7:30-8:30  p.m.     Board  Technical  Staff  panel 
presentation  of  significant  topical  areas 
and  response  to  Board  member 
questions. 

8:30  p.m. — Close    Scheduled  presentations 
by  interested  public. 

Requests  to  speak  at  the  hearing  may 
be  submitted  in  writing  or  by  telephone. 
We  ask  that  commentators  describe  the 
nature  and  scope  of  the  oral 
presentation.  Those  who  contact  the 
Board  prior  to  close  of  business  on 
March  8, 1996,  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
8:30  p.m.  The  Board  will  post  a 
schedule  for  those  speakers  who  have 
contacted  the  Board  before  the  hearing. 
The  posting  will  be  made  at  the 
entrance  to  the  Conference  Center,  at  the 
start  of  the  5:00  p.m.  hearing. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of. 
or  in  addition  to  making  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  March  25, 
1996,  for  the  receipt  of  additional 
materials. 

A  transcript  of  this  proceeding  will  be 
made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington  office  and  at  the  Gregg- 
Graniteville  Library,  171  University 
Parkway,  University  of  South  Carolina, 
Aiken,  SC  29801. 

The  Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  meeting  and  hearing,  to 
recess,  reconvene,  postpone  or  adjourn 
the  meeting,  to  extend  the  time  for 
receipt  of  additional  materials,  and 
otherwise  exercise  its  power  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 


Dated:  Fetjruary  27.  1996 
John  T.  Conway, 

Chairman. 

jFR  Doc.  96-4825  Filed  2-27-96:  102  pm| 

BH.LJNG  CODE  M7fr-01-M 


FEDERAL  ELECTION  COMM^SION 

DATE  AND  TIME:  Tuesday,  March  5,  1996 

at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 

DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

(Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
Audits  conducted  pursuant  to  2  ll.S.C. 

§437g,  § 438(b).  and  Title  26.  tl  SC. 
Matters  concerning  participation  in  (.ivil 

actions  or  proceedings  or  arbitration 
Internal  personnel  niles  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday.  March  7.  1996 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 

D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

rrEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Title  26  Certification  Matters 

Advisory  Opinion  1996-4:  )amps  F  .Schoener 

on  behalf  of  Lyndon  H.  LaKouche.  |r. 
Regulations;  MCFL  Effective  Datu 
Legislative  Recommendations  1996 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Delores  Hardy. 

Administrative  Assistant. 

|FR  Doc.  96-1873  Filed  2-27-96:  3:42  pm| 

BILUNG  CODE  C715-01-«l 


FEDERAL  HOUSING  RNANCE  BOARD 

.'\nnouncing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10:00  a.m.  Thursday, 

March  7,  1996. 

PLACE:  Board  Room,  Second  Floor. 

Federal  Housing  Finance  Board.  1777  F 

Street,  N.W..  Washington,  D.C.  20006 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBUC: 
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1996 


•  FHLBank  of  Atlanta  Proposal  to  Certify 
the  North  Carolina  Housing  Finance  Agency 
as  a  Nonmember  Mortgagee. 

•  First  Round  1996  AHP  Awards  for  the 
FHLBank  of  Pittsburgh  and  Indianapolis. 

•  1996  AHP  Priority  for  the  FHLBank  of 
Topeka. 

•  FHLBank  of  Pittsburgh  AHP  First  Time 
Homebuyer  Set-Aside  Program. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202)  408-2837. 

Rita  I.  Fair.  | 

Managing  Director. 

[FR  Doc  96-4874  Filed  2-27^«6;  3:43  pml 

MUMQ  CODE  ITSS-OI-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCBHENT:  Forwarded  to 
the  Federal  Register  on  Friday,  February 
23, 1996. 

PREVIOUSLY  ANNOUNCB)  TIME  AND  DATE  OF 
THE  MEETING:  9:30  a.m.,  Friday,  March  1, 
1996. 


UMI 


CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  iteni(s)  to  the  meeting: 

Board  administrative  matter. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  February  27, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-4792  Filed  2-27-96;  10:54  am] 
BILLMG  CODE  S210-01-P 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  open  meeting 
during  the  week  of  March  4,  1996. 

An  open  meeting  will  be  held  on 
Tuesday,  March  5,  1996,  at  10:00  a.m., 
in  Room  1C30. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  March 
5, 1996,  at  10:00  a.m.,  will  be: 


The  Commission  will  consider  releasing 
the  staff  report  of  the  Task  Force  on 
Disclosure  Simplification.  This  report  will 
contain  a  number  of  recommendations 
designed  to  simplify,  streamline,  and 
modernize  the  rules  and  forms  addressing 
corporation  finance.  The  Task  Force, 
composed  of  Commission  staff  members,  was 
assisted  by  Philip  K.  Howard.  The 
Commission  also  will  consider  a 
recommendation  to  publish  a  release 
proposing  for  comment  the  elimination  of  a 
number  of  rules  and  forms,  as  well  as  other 
rule  amendments,  to  begin  the 
implementation  of  Task  Force 
recommendations.  For  further  information, 
contact  Brian  J.  Lane,  at  (202)  942-2800. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduUng  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  February  27, 1996. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  96-4879  Filed  2-27-96;  3:57  pm] 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  Issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  95-ANM-16] 

Amendment  of  Class  E  Airspace; 
Ogden,  UT 

Correction 

In  rule  document  96-850  beginning 
on  page  1706  in  the  issue  of  Tuesday, 
January  23, 19G6,  make  the  following 
corrections: 


§71.1    [Corrected] 

1.  On  page  1707.  in  the  1st  column, 
in  §71.1: 

a.  In  the  14th  line.  "142-464"  should 
read  "142-465". 

b.  In  the  29th  line,  "8.500"  should 
read  "8,500". 

In  the  correction  published  in  the 
issue  of  Friday,  February  23,  1996,  on 
page  7051,  in  the  second  column, 
correction  2  is  corrected  to  read  as 
follows: 

2.  Lines  32  and  33  should  read  "101, 
southeast  along  V-101  to  V-288,  west 
along  V-288  to  V-484,". 

BKIMG  CODE  1SOfr-«1-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  91 

[Docket  No.  28420  Special  Federal  Aviatton 
Regulation  (SFAR)  No.  74] 

RIN  2120-AGO2 

Airspace  and  Flight  Operations 
Requirements  for  the  1996  Summer 
Olympic  Games,  Atlanta,  GA 

Correction 

In  rule  document  96-2988  beginning 
on  page  5492  in  the  issue  of  Monday, 
February  12,  1996  make  the  following 
corrections: 

(1)  On  page  5493,  in  the  second 
column,  in  the  paragraph  under 
Exceptions,  in  the  third  line  "tariff 
should  read  "traffic". 

(2)  On  page  5498,  in  the  third  column, 
under  "12.  U.S.  Highway  64: 
Tennessee"  in  the  fifth  line  "84''28'37" 
W."  should  read  "84°27'37"  W". 

BILLMG  OOOE  IS0&-01-O 
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Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone: 
Supplemental  Rule  Regarding  a  Recycling 
Standard  Under  Section  608  (Proposed) 
of  the  Clean  Air  Act;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPait82 

(Fm.-«428-1] 

mN2060-AF36 

Prptectlon  of  Stratospheric  Ozone: 
Supplemental  Rule  Regarding  a 
Recycling  Standard  Under  Section  608 
(Proposed)  of  ttie  Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Through  this  action  EPA  is 
proposing  to  amend  the  Refrigerant 
Recycling  Regulations  promulgated 
under  section  608  of  the  Clean  Air  Act 
Amendments  of  1990.  This  proposal  is 
being  undertaken  to  provide  more 
flexibility  where  refrigerants  are 
transferred  between  appliances  with 
different  ownership;  to  adopt  a  third- 
party  certification  program  for 
reclaimers  and  laboratories;  to  propose 
amendments  to  the  recordkeeping 
aspects  of  the  technician  certiHcation 
program;  and  to  clarify  aspects  of  the 
sales  restriction.  In  addition,  EPA  is 
proposing  changes  for  the  testing  ot 
recovery/recycling  equipment;  and 
proposes  to  adopt  changes  to  ARI 
Standard  740,  an  industry  standard 
previously  adopted  by  EPA.  Also,  this 
action  clariBes  the  distinction  between 
major  and  minor  repairs.  In  most 
instances,  tbis  action  proposes  to 
provide  greater  flexibility  to  technicians 
servicing  equipment  and  it  streamlines 
several  existing  provisions  without 
compromising  the  goals  of  protecting 
public  health  and  the  environment  or 
compliance  with  the  requirements  of  the 
Clean  Air  Act  Amendments. 
DATES:  Comments  on  this  proposal  must 
be  received  by  April  1, 1996  at  the 
address  below.  A  public  hearing,  if 
requested,  will  be  held  in  Washington, 
DC.  If  such  a  hearing  is  requested,  it  will 
be  held  on  March  18, 1996  at  9  am,  and 
the  comment  period  would  then  be 
extended  to  April  17. 1996.  Anyone 
who  wishes  to  request  a  hearing  should 
call  Cindy  Newberg  at  202/233-9729  by 
March  7, 1996.  Interested  persons  may 
contact  the  Stratospheric  Protection 
Hotline  at  1-800-296-1996  to  learn  if  a 
hearing  will  be  held  and  to  obtain  the 
date  and  location  of  any  hearing.  Any 
hearing  will  be  strictly  limited  to  the 
subject  matter  of  this  proposal,  the 
scope  of  which  is  discussed  below. 
ADDRESSES:  Comments  on  this  proposal 
must  be  submitted  to  the  Air  Docket 
Office,  Pubbc  Docket  No.  A-92-01 
VIII.I,  Waterside  Mall  (Ground  Floor) 


Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460  in 
room  M-1500.  Additional  comments 
and  materials  supporting  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-92-01.  Dockets  may  be 
inspected  from  8  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials.  The  public  hearing  will  be 
held  at  the  EPA  Auditorium,  401  M 
Street,  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindv  Newberg,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
SW.,  Washington,  DC  20460,  (202)  233- 
9729.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Refrigerant  Recycling  Regulations 

II.  Proposed  Revisions  to  the  Refrigerant 
Recycling  Regulations 

A.  Contractor  reclamation 
B  Laboratory  certification 

1  Requirements  For  Laboratory 
Certification  Programs 

2.  Requirements  for  laboratories 

C.  Revocation  and  Susp)ension 

D.  Adoption  of  third  party  approval  of 

reclaimers 

E.  Technician  Certification  and  the  Sales 

Restriction 

1 .  Recordkeeping 

2.  Technicians  certified  to  work  on  motor 
vehicle  air  conditioners 

3.  Transfers  between  wholly-owned 
subsidiaries 

F  Motor  Vehicle  Air  Conditioner-like 

appliances 
G.  Changes  to  the  ARI  740  Test  Procedure  for 

Refrigerant  Recycling  and  Recovery 

Equipment 
1  Measurement  of  Vapor  Recovery  Rates 

2.  High-Temperature  Testing 

3.  L!se  of  Representative  Recovery 
Cylinders 

4.  Limiting  Emissions  from  Condenser 
Clearing,  Oil  Draining,  Purging,  and 
External  Hoses 

5.  Requirements  for  Equipment  Advertised 
as  "Recycling  Equipment" 

6.  Durability  Testing 

H.  Md|or  and  Minor  Repairs 

1.  Comments  received  since  *he  final  rule 

2.  Proposed  definitions 

I.  Change  in  the  Definition  of  Small 
Appliance 

1.  Background 

2.  Additional  Comments 

3.  Today's  proposal 

III.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 


C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

I.  Refrigerant  Recycling  Regulations 

Final  regulations  promulgated  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  under  section  608  of  the  Clean 
Air  Act  Amendments  of  1990  (the  Act), 
published  on  May  14, 1993  (58  FR 
28660),  establish  a  recycling  program  for 
ozone-depleting  refrigerants  recovered 
during  the  servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  Together  with  the 
prohibition  on  venting  during  the 
maintenance,  service,  repair,  and 
disposal  of  class  I  and  class  11 
substances  (see  the  listing  notice 
January  22, 1991;  56  FR  2420)  that  took 
effect  on  July  1, 1992,  these  regulations 
are  intended  to  substantially  reduce  the 
emissions  of  ozone-depleting 
refrigerants.  These  regulations  were 
subsequently  revised  in  the  final 
regulations  published  on  August  19, 
1994  (59  FR  42950),  November  9, 1994 
(59  FR  55912),  March  17.  1995  (60  FR 
14607)  and  August  8, 1995  (60  FR 
40419). 

The  current  regulations  require  that 
persons  servicing  air-conditioning  and 
refrigeration  equipment  observe  certain 
service  practices  to  reduce  emissions, 
establish  equipment  and  reclamation 
certification  requirements,  and  comply 
with  a  technician  certification 
requirement.  The  regulations  also 
require  that  ozone-depleting  compounds 
contained  in  appliances  be  removed 
prior  to  disposal  of  the  appliances,  and 
that  all  air-conditioning  and 
refrigeration  equipment,  except  for 
small  appliances,  be  provided  with  a 
servicing  aperture  that  will  facilitate 
recovery  of  refrigerant.  In  addition,  the 
regulations  restrict  the  sale  of  refrigerant 
and  establish  a  leak  repair  requirement 
for  appliances  that  normally  hold  a 
refrigerant  charge  of  more  than  fifty 
pounds.  Also,  the  current  regulations 
require  that  refrigerant  recovered  from 
an  appliance  but  not  returned  to  that 
appliance  or  another  appliance  with  the 
same  ownership,  must  be  reclaimed  by 
an  EPA  certified  reclaimer.  This  last 
provision  is  scheduled  to  sunset  in 
March  1996.  Today  EPA  is  issuing  a 
direct  final  rulemaking  and  a 
corresponding  proposal  to  extend  the 
effectiveness  of  these  requirements  until 
December  31, 1996  or  until  EPA 
completes  this  rulemaking,  whichever 
occurs  first.  EPA  suggests  that  the  reader 
review  those  notices  as  well. 


n.  Proposed  Revisions  to  the 
Refrigerant  Recycling  Regulations 

A.  CbntractOT  Reclamation 

In  this  action  EPA  is  proposing  to 
revise  the  requirements  to  have 
refrigerant  reclaimed  by  a  certified 
reclaimer  where  the  level  of  purity  can 
be  ensured  through  thd  testing  of 
representative  samples.  EPA  currently 
prohibits  the  sale  or  offer  for  sale  for  use 
as  a  refrigerant  any  class  I  or  class  II 
substance  consisting  wholly  or  in  part  of 
used  refrigerant,  imless  the  refrigerant 
has  been  reclaimed  by  a  person  who  has 
been  certified  as  a  reclaimer  pursuant  to 
§  82.164.  Thus,  where  refrigerant  is 
moved  between  appliances  with 
different  owners,  the  refrigerant  must  be 
reclaimed  by  a  certified  reclaimer.  The 
only  exceptions  to  this  current 
prohibition,  such  as  where  refrigerant  is 
transferred  between  motor  vehicle  air 
conditioners  (MVACs)  that  have 
different  ownership,  is  indicated  in 
§  82.154(g)  and  (h). 

The  definition  of  reclaim  promulgated 
on  August  19, 1994  (59  FR  42956),  is  as 
follows: 

[To]  reclaim  refrigerant  means  to  reprocess 
refrigerant  to  at  least  the  purity  specified  in 
appendix  A  to  40  CFR  part  82,  subpart  F 
(based  on  ARI  Standard  700-1993, 
Specifications  for  Fluorocarbon  and  Other 
Refrigerants)  and  to  verify  this  purity  using 
the  analytical  methodology  prescrit)ed  in 
appendix  A.  In  general,  reclamation  involves 
the  use  of  processes  or  procedures  available 
only  at  a  reprocessing  or  manufacturing 
facility. 

EPA  promulgated  this  reclamation 
requirement  to  address  concerns  with 
the  quality  of  refrigerants,  the  potential 
for  inadvertent  mixing  of  refrigerants, 
and  the  potential  costs  to  the  owners  of 
appliances  damaged  by  the  use  of  used 
refrigerants  that  do  not  meet  any  purity 
standard.  A  purity  standard  helps 
protect  consumers  who  lack  the 
technical  knowledge  to  evaluate  the 
risks  of  using  refrigerant  obtained  from 
an  outside  source  that  may  be 
excessively  contaminated.  EPA  stated 
that  "limited  off-site  recycling  that  is 
supported  by  a  standard  of  purity  and 
a  testing  method  for  recycled  refrigerant 
may  be  the  most  cost-effective  means  of 
carrying  out  Section  608  while 
protecting  air-conditioning  and 
refrigeration  equipment"  (May  14, 
1993,(58  FR  28679)).  To  protect 
consumers,  EPA  permitted  off-site 
recycling  only  when  the  ownership  of 
the  refrigerant  did  not  change.  In 
instances  where  ownership  of  the 
refirigerant  did  change,  EPA  required 
reprocessing  by  a  certified  reclaimer  and 
chemical  analysis  to  ensure 
conformance  with  ARI  Standard  700. 


However,  the  Agency  noted  that  it 
would  conduct  a  further  rulemaking  to 
address  whether  a  standard  for  used 
refrigerant  could  be  developed  that 
would  protect  air-conditioning  and 
refrigeration  equipment,  but  would 
permit  technicians  to  clean  refrigerant 
themselves  by  recycling,  rather  than 
sending  the  refrigerant  to  a  reclaimer. 

Since  the  implementation  of  these 
regulations,  EPA  believes  that  there  is 
consensus  concerning  the  need  to 
continue  to  de(>end  on  ARI  Standard 
700  as  the  appropriate  standard  for 
purity  of  used  refrigerants.  Therefore, 
EPA  considered  extending  the  current 
reclamation  requirement  indefinitely. 
EPA  strongly  believes  this  requirement 
has  provided  an  effective  means  for 
ensuring  refrigerant  purity  and, 
therefore,  protecting  consumers. 
However,  the  industry  standard  that  is 
the  basis  for  today's  proposal  maintains 
the  important  aspects  of  the  current 
requirement  while  providing  greater 
flexibility.  Where  an  alternative  to 
sending  the  entire  refrigerant  charge  to 
a  certified  reclaimer  is  advocated,  a 
protocol  for  analyzing  the  refrigerant 
has  been  maintained.  Since  chemical 
analysis  is  the  crux  of  the  reclamation 
program  EPA  believes  it  is  possible  to 
provide  this  flexibility  while 
maintaining  an  effective  program.  As 
stated  above,  the  Agency's  goal  has  been 
to  develop  a  more  flexible  procedure 
that  would  ensure  compliance  with  the 
standard  without  disrupting  the 
marketplace. 

While  EPA  has  required  that 
refrigerant  transferred  between  different 
owners  be  reclaimed,  EPA  has 
encouraged  the  development  of  a 
procedure  for  ensuring  the  purity  of 
used  refrigerants.  This  procedure  is 
referred  to  as  "off-site  recycling."  Since 
May  1993,  EPA  has  monitored  the 
industry's  development  of  new 
standards.  EPA  has  participated  and 
observed  several  industry  forums  and 
has  met  with  various  stakeholders.  As 
development  of  a  potential  standard  for 
off-site  recycling  progressed,  it  became 
apparent  that  such  a  standard  could  not 
be  developed  by  industry  and  adopted 
by  EPA  prior  to  the  expiration  of  the 
promulgated  reclamation  requirement 
on  May  14. 1995.  Therefore.  EPA 
extended  the  reclamation  requirement 
until  March  17. 1996  (60  FR  14607)  and 
more  recently  published  an  action  to 
further  extend  the  effectiveness  of  these 
requirements.  These  actions  ensured 
that  a  purity  standard  remained  in  effect 
during  consideration  of  the  newly 
developed  industry  standard  discussed 
below.  If  EPA  adopts  the  standard 
proposed  today,  EPA  will 


simultaneously  sunset  the  current 
reclamation  requirement. 

"Handling  and  Reuse  of  Refrigerants 
in  the  United  States,"  commonly  known 
as  Industry  Recycling  Guide  (IRG-2), 
was  published  in  E)ecember  1994.  IRG- 
2  was  developed  and  endorsed  by  the 
following  organizations: 
— Air-Conditioning  and  Refrigeration 

Institute  (ARI); 
— Air  Conditioning  Contractors  of 

America  (ACCA); 
— Association  of  Home  Appliance 

Manufacturers  (AHAM); 
— Food  Marketing  Institute  (FMI); 
— Mechanical  Service  Contractors  of 

America  (MSCA); 
— Mechanical  Contractors  Association 

of  America  (MCAA); 
— National  Association  of  Plumbing- 
Heating-Cooling  Contractors 

(NAPHCC); 
— Refrigeration  Service  Engineers 

Society  (RSES); 
— Sheet  Metal  and  Air-Conditioning 

Contractors  National — Association, 

Inc.  (SMACNA); 
— Spauschus  Association,  Inc.;  and    . 

developed  in  cooperation  with  the 
General  Services  Administration  of  the 
U.S.  Government. 

This  group  represents  refrigerant 
reclaimers,  manufacturers  of  air- 
conditioning  and  refrigeration 
equipment,  manufacturers  of  recovery 
and  recycling  equipment,  compressor 
manufacturers,  contractors,  engineers, 
food  stores,  building  owners  and 
managers,  and  the  federal  government. 

IRG-2  provides  guidelines  for 
determining  how  to  handle  refrigerant 
that  has  been  recovered  from  an  air- 
conditioning  or  refrigeration  appliance. 
IRG-2  describes  four  potential  options: 

(1)  Putting  the  refrigerant  back  into 
the  system  without  recycling  it; 

(2)  Recycling  the  refrigerant  and 
putting  it  back  into  the  system  from 
which  it  was  removed  or  back  into  a 
system  with  the  same  owner: 

(3)  Recycling  the  refrigerant,  testing  to 
verif>-  conformance  with  ARI  Standard 
700  prior  to  reuse  in  a  different  owners 
equipment,  provided  that  the  refrigerant 
remains  in  the  contractor's  custody  and 
control  at  all  times  from  recovery 
through  recycling  to  reuse:  and 

(4)  Sending  the  refrigerant  to  a 
certified  reclaimer. 

The  current  regulations  allows  options 
1,  2.  and  4.  Through  this  action,  EPA  is 
proposing  also  to  permit  option  3. 

While  not  part  of  today's  proposal. 
EPA  notes  that  a  technician  should 
consider  many  factors  when  serv  icing 
an  appliance  and  deciding  how  to 
handle  the  refrigerant  that  has  been 
recovered.  Technicians  should  consider 
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Yihy  the  system  is  being  serviced. 
Compressor  fiailures.  particularly  motor 
burnouts,  will  afilBct  the  service  person's 
decision  concerning  how  to  clean  the 
refrigerant.  The  service  hist(Hy  and  age 
of  tbs  appliance  can  be  important. 
Appliances  that  have  not  been  cleaned 
or  evacuated  properly  from  a  previous 
service  problem  may  have  higher  levels 
of  contamination  in  the  refrigerant  and 
in  the  oil  If  the  service  history  is 
unavailable  the  technician  may,  at  a 
minimum,  wish  to  recycle  the 
refrigerant  If  the  appliance  had  a 
previous  burnout,  the  technician  should 
be  concerned  with  the  purity  of  the 
refrigerant  Technicians  should  consider 
the  equipment  manufacturer's  policies 
and  recommoidations  concerning  the 
use  of  rec3rcled  refrigerant.  Finally,  the 
tedmidan  should  consider  the  cleaning 
capadty  of  the  recycling  equipment. 

If  the  refrigerant  needs  to  be  recyded 
it  should  be  deaned  to  acceptable 
contaminant  levels.  Equipment  certified 
to  meet  ARI  Standard  740, 
'Terformance  of  Refrigerant  Recovery/ 
Recycling  Equipment,"  should  be  able 
to  aean  refrigerants,  although  it  should 
be  noted  ARI  Standard  740-1993  does 
not  spedfy  minimum  contaminant 
levels  and  equipment  designed  for 
recycling  cannot  separate  mixed 
refrigerants.  Technidans  may  need  to 
consider  the  cleaning  capabilities  of 
their  recycling  equipment  over  time  to 
ensure  that  its  cleaning  performance  has 
not  significantly  diminished.  In 
addition,  filter  systems  in  recycling 
equipment  need  to  be  changed  or 
deaned  regularly  to  ensure  maximum 
performance. 

Tliese  factors  are  part  of  the  complex 
dedsionraaking  system  the  technicians 
use  when  determining  the  appropriate 
actions  for  safe  refrigerant  management. 
If  EPA  adopts  today's  proposed 
contrador  reclamation  standard,  in 
many  cases  the  technicians  may  still 
choose  to  recover  and  have  the 
refrigerant  reclaimed  by  a  certified 
redaimer. 

EPA  would  like  to  clarify  that  what 
has  formerly  been  referred  to  as  an  "off- 
site  recycling  standard"  is  essentially 
reclamation  by  the  technician  or 
contractor,  instead  of  reclamation  by  the 
certified  reclaimer.  EPA  and  industry 
have  distinguished  between  recycling 
and  reclamation.  To  recycle  refrigerant 
means  to  extract  refrigerant  from  an 
appliance  and  to  clean  the  refrigerant 
for  reuse  without  meeting  the 
requirements  for  redamation.  Recycled 
refrigerant  is  deaned  using  oil 
separation  and  one  or  more  passes 
through  recycUng  devices.  Recycling 
procedures  are  usually  performed  at  the 
job  site.  As  discussed  above. 


redamation  means  that  the  refrigerant 
has  been  cleaned  and  chemically 
analyzed  for  conformity  with  the  ARI 
Standard  700-1993  purity  levels.  EPA 
believes  the  pertinent  part  of  the 
definition  of  redamation  is 
conformance  with  the  ARI  Standard 
700-1993  purity  levels.  Hence, 
refrigerant  that  has  been  cycled  through 
recycling  equipment  and  tested  to 
ensure  that  ARI  Standard  700-1993  has 
been  achieved  is  actually  reclaimed 
refiigerant.  Therefore,  henceforth  in  this 
notice,  EPA  will  refer  to  this  procedure 
as  contractor  reclamation,  or  contractor 
reclaiming  rather  than  off-site  recycling. 
Accordingly,  EPA  is  proposing  to  revise 
the  definition  of  reclamation  to 
eliminate  references  to  the  physical 
location  where  reclamation  can  occur. 

EPA  is  proposing  that  when  the 
refrigerant  remains  in  the  custody  of  a 
single  technician  or  contractor  and  a 
representative  sample  of  that  refrigerant 
has  been  chemically  analyzed  to 
determine  conformance  with  the  ARI 
Standard  700-1993,  the  refrigerant  will 
be  considered  reclaimed  and  may  be 
charged  into  a  new  owner's  appliance. 
A  representative  sample  may  be  defined 
as  a  sample  taken  from  each  container 
of  refrigerant  to  be  chemically  analyzed 
and  tested  to  ARI  Standard  700-1993 
prior  to  packaging  for  resale  or  reuse. 
Such  samples  will  be  at  least  500  ml 
and  shipped  in  stainless  steel  test 
cylinders  that  include  W  valve 
assembly  and  pressure  relief  rupture 
disc.  Cylinders  should  be  rated  by  the 
Department  of  Transportation.  EPA 
believes  that  as  long  as  representative 
samples  of  the  refrigerant  are  chemically 
analyzed  by  certified  laboratories  to 
meet  the  contaminant  levels  in  ARI 
Standard  700-1993,  and  as  long  as 
refrigerant  remains  in  the  contractor's 
custody  and  control,  the  quality  and 
purity  of  the  reclaimed  refrigerant  can 
be  ensured. 

EPA  believes  it  is  essential  that  the 
contractor-reclaimed  refrigerant  remain 
in  the  custody  and  control  of  the 
contractor  prior  to  resale.  EPA  believes 
that  the  contractors  and  technicians 
understand  the  importance  of 
maintaining  refrigerant  purity, 
particularly  in  light  of  the  phaseout  of 
ozone-depleting  substances.  EPA's 
technician  certification  program,  other 
relevant  educational  venues,  and  work 
experience,  provides  contractors  and 
technicians  with  a  level  expertise  in 
their  chosen  endeavor.  Their  training 
has  made  the  contractors  and 
technicians  aware  of  the  need  to  avoid 
releases  and  refrigerant  contamination 
as  well  as  the  dangers  that  could  result 
from  such  actions.  These  factors  lead 
EPA  to  believe  that  contractors  and 


technidans  can  protedthe  integrity  of 
refiigerant  in  their  charge.  There  is  no 
practical  method  for  tracking  and 
verifying  the  purity  of  refiigerant 
charges  where  the  custody  and  control 
of  the  refrigerant  charges  have  not  been 
maintained.  EPA  beheves  it  is  necessary 
to  ensure  that  such  mechanisms  exist 
because  of  the  need  to  ultimately  ensure 
the  protection  of  the  equipment  that 
will  be  charged  with  the  refrigerant. 
Through  this  action,  EPA  is  proposing 
that  the  contractor  w  technician 
maintain  records  consisting  of  the  date 
and  location  of  where  the  refrigerant 
was  recovered,  the  date(s)  and 
location(s)  of  where  the  refrigerant  is 
stored,  the  date(s)  and  location(s)  of 
where  representative  samples  are 
drawn,  and  the  date(s)  and  locatinn(s)  of 
where  the  refiigerant  is  sold  after  a 
certified  laboratory  has  verified  the 
quaUty  of  the  refrigerant.  EPA  believes 
this  recordkeeping  is  necessary  to 
misure  that  only  suitable  refrigerant  is 
charged  into  equipment  with  different 
ownership. 

Under  this  proposal,  each 
representative  sample  of  the  refiigerant 
must  be  chemically  analyzed  for 
conformity  with  ARI  Standard  700-1993 
by  a  laboratory  that  partidpates  in  an 
EPA-approved  laboratory  certification 
program.  The  requirements  for 
laboratory  certification  are  discussed  in 
a  later  section  of  today's  notice.  If  the 
laboratory  report  shows  that  the 
representative  sample  meets  ARI 
Standard  700-1993  purity  levels,  then 
the  refrigerant  would  be  considered 
reclaimed  and  can  be  charged  into  a 
different  owner's  appliance. 

EPA  believes  that  this  contractor 
reclamation  option  creates  flexibility  for 
the  contractors  and  technicians  while 
continuing  to  protect  the  owners  or 
operators  of  the  afiiected  appliances  and 
to  meet  the  statutory  requirements  of  the 
Clean  Air  Act  Amendments.  EPA 
believes  that  permitting  contractor 
reclamation  of  refrigerants  will  provide 
savings  to  the  contractors  that  may  be 
passed  on  to  the  appUance  owners. 
Shipping  refrigerants  to  certified 
reclaimers  often  may  constitute  a  large 
capital  outlay  for  the  contractor, 
whereas  shipping  only  representative 
samples  to  laboratories  may  limit  the 
expenses  for  the  contractors.  EPA  also 
beheves  that  this  flexibility  will  not 
compromise  compliance  with  the 
requirements  of  the  Clean  Air  Act 
Amendments.  Section  608(a)  of  the 
Clean  Air  Act  Amendments  requires 
that  regulations  include  requirements 
that  (A)  reduce  the  use  and  emission  of 
such  substances  to  the  lowest 
achievable  level,  and  (B)  maximize  the 
recapture  and  recycling  of  such 


substances.  EPA  beheves  that  as  long  as 
the  chain  of  custody  and  control  of  the 
refrigerant  is  not  compromised,  as 
discussed  in  IRG-2,  and  the  purity  of 
the  refiigerant  is  chemically  analyzed  to 
ensure  conformance  with  ARI  Standard 
700-1993,  the  purity  of  the  refrigerant 
can  be  assured.  In  addition,  this  added 
flexibihty  will  not  increase  emissions  or 
lessen  the  recaptiire  of  ozone-depleting 
refrigerants.  Technidans  already 
recover  these  refrigerants  and,  where 
ownership  of  the  refiigerant  will 
change,  the  technidans  already  transfer 
the  refrigerants  to  certified  reclaimers. 
In  accordance  with  the  proposed 
contractor  reclamation  option, 
technidans  would  still  recover  the 
refrigerant.  The  only  significant  change 
is  the  abiUty  to  submit  a  representative 
sample  for  testing  rather  than  shipping 
the  entire  refrigerant  charge.  Since  the 
same  required  practices  for  handling 
refrigerants  apply  in  both  cases  there  is 
no  additional  risk  of  release  of 
refrigerant  stemming  bom  this  proposed 
change  in  the  regulations. 

EPA  beheves  this  approach  provides 
economic  benefits  for  die  contractors 
and  the  apphance  owners  while 
maintaining  the  integrity  of  the 
refrigerant  supply. 

EPA  believes  that  refiigerant  will 
continue  to  be  reclaimed  properly  even 
where  someone  other  than  a  certified 
reclaimer  is  responsible  for  the 
refiigerant.  EPA  requests  comment 
regarding  contractor  redamation. 

EPA  also  requests  comments  on  the 
definition  of  a  representative  sample. 
EPA  believes  a  more  detailed  definition 
is  not  necessary.  A  sample  for  chemical 
analysis  is  only  as  good  as  the  method 
used  to  extract  that  sample.  If  samples 
that  are  not  truly  representational  of  the 
refrigerant  charge  are  used  for  analysis, 
the  results  could  be  inaccurate. 
However,  EPA  understands  that  there 
are  trade  organizations,  such  as  ARI, 
that  can  provide  guidance  on  the  correct 
procedures  for  sampling  refrigerant. 
EPA  also  imderstands  that  laboratories 
can  provide  information  to  technicians 
concerning  these  methods  for  sampling 
and  may  not  accept  samples  that  have 
not  been  correctly  extracted.  Therefore, 
EPA  does  not  believe  it  is  necessary  for 
the  Agency  to  include  such  information 
in  a  definition. 

EPA  is  also  interested  in  how  much 
savings  the  adoption  of  contractor 
reclamation  may  represent  for 
contractora  and  technicians.  EPA 
beheves  that  shipping  samples  rather 
than  the  entire  refrigerant  charge  should 
lessen  costs.  There  may  be  other 
economic  benefits  derived  from  the 
adoption  of  contractor  reclamation  as 
well.  EPA  is  interested  in  both 


anecdotal  and  analytical  information 
concerning  the  reduction  of  costs. 

B.  Laboratory  Certification 

The  proposed  adoption  of  contractor 
reclamation  is  directly  linked  to  a 
means  of  ensuring  that  laboratories 
analyzing  representative  samples  of  the 
refrigerant  charges  are  quahfied  to 
perform  such  services.  Therefore,  EPA 
beheves  it  is  appropriate  to  ensure  that 
a  means  of  overaight  for  the  laboratories 
exists.  Through  this  action,  EPA  will 
propose  the  adoption  of  a  third-party 
certification  program  for  laboratories. 
EPA  is  aware  of  a  voluntary  program 
developed  by  ARI  to  certify  laboratories. 
Key  elements  of  the  program  include 
quaUfying  tests,  ongoing  testing,  and 
site  visits.  EPA  beheves  that  many  of 
these  elements  are  consistent  with  the 
elements  that  EPA  is  proposing  for  any 
person  seeking  to  become  a  third-party 
laboratory  certifier. 

EPA  considered  other  alternatives  to 
third-party  certification,  including  a 
direct  certification  program.  However, 
the  agency  beheves  a  third-party 
program  would  be  more  appropriate 
because  industry  organizations  have  the 
expertise  and  resources  to  establish  and 
maintain  an  effective  program. 
Moreover,  EPA  has  learned  from 
experience  with  other  certification 
programs  administered  under  subpart  F 
that  third-party  certification  can  be 
highly  effective,  particularly  where  the 
third-party  has  already  operated  similar 
volimtary  programs  that  can  be  used  to 
help  fine-tune  the  administration  of  a 
required  certification  program. 

A  third-party  certification  program 
would  require  EPA  approval  of  die 
certifying  programs  and  the 
development  of  standards  for  both  the 
certifying  programs  and  standards  for 
the  laboratories.  This  approach  is 
similar  to  the  several  other  certification 
programs  successfully  administered 
under  the  section  608  program. 

1.  Requirements  for  Laboratory 
Certification  Programs 

EPA  beheves  that  a  laboratory 
certification  program  should  develop  a 
set  of  minimum  performance 
requirements  for  initial  and  continuing 
certification.  EPA  has  reviewed  a  draft 
program  to  be  established  by  ARI.  Many 
of  the  key  elements  included  in  this 
notice  of  proposed  rulemaking  (NPRM) 
are  analogous  to  ARI's  draft 
requirements. 

EPA  beheves  a  signed  agreement 
between  the  laboratory  and  the 
laboratory  certification  program  will  be 
necessary  to  ensure  an  underatanding  of 
the  responsibihties  of  both  the 
laboratory  and  the  certifying  program. 


Such  an  agreement  should  include 
information  concerning  a  laboratory's 
abihty  to  test  representative  samples  of 
refrigerant  to  the  purity  levels 
acceptable  under  the  ARI  Standard  700- 
1993  standard  and  a  willingness  to 
comply  with  the  standards  established 
by  the  EPA-approved  laboratory 
certification  program. 

To  become  certified,  EPA  believes 
that  a  laboratory  applying  for 
certification  should  test  and  verify  the 
composition  of  at  least  three  refrigerants 
submitted  by  the  EPA-approved 
laboratory  program.  Only  laboratories 
that  accurately  determine,  within  an 
acceptable  range,  each  contaminant  in 
any  of  the  quahfying  samples  should  be 
certified.  EPA  beUeves  the  following  fist 
of  values  constitute  acceptable  ranges 
for  reporting  contaminants: 
Purity:*/-  0.10%; 
Water  +/  -  the  greater  of  3ppm  or  10% 

of  the  actual  value: 
High  Boiling  Residue:  +/  -  the  greater  of 

0.01%  (absolute)  or  20%  of  the  actual 

value;  and 
Non-condensibles:  ■»■/  -  the  greater  of 

0.2%  (absolute)  or  10%  of  the  actual 

value. 
These  values  were  developed  by  ARI 
and  reviewed  by  EPA  staff.  EPA  has 
determined  that  these  values  should 
ensure  that  a  laboratory  is  able  to 
provide  accurate  results  within  an 
acceptable  range. 

The  laboratory  certification  program 
should  perform  a  site  visit  prior  to 
certifying  the  laboratory  to  ensure  that 
the  laboratory  is  capable  of  performing 
correct  refrigerant  analysis  and 
performed  its  own  analysis  of  the 
samples  submitted  for  verification.  Site 
visits  should  include  a  visual  inspection 
of  the  laboratory's  equipment  and 
ascertain  whether  each  item  necessary 
for  routine  refiigerant  analysis  is  present 
and  is  functional.  In  addition,  the  site 
visit  should  include  a  procedural  review 
of  the  laboratory's  methods  and 
procedures  for  refrigerant  analysis.  EPA 
anticipates  that  a  schedule  of  continued 
site  visits  will  be  necessary  to  ensure 
the  continued  qualifications  of  the 
laboratory.  EPA  believes  these  visits 
should  occur  on  at  least  a  semiaimual 
basis. 

To  provide  contractors  and 
technicians  with  information 
concerning  the  status  of  the  laboratory, 
EPA  believes  it  is  necessary  for  the 
laboratory  certification  program  to 
provide  the  laboratory  with  evidence 
that  the  laboratory  is  certified.  EPA  is 
proposing  to  require  that  this  evidence 
be  displayed  conspicuously;  therefore. 
EPA  anticipates  that  a  seal  or  logo  will 
be  necessarv.  In  addition,  EPA  believes 
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that  the  seal  or  logo  should  contain 
standardized  language.  EPA  is 
proposing  that  the  seal  or  logo  include 

the  following  statement:  " has 

been  certified  as  a  laboratory  to  analyze 
refirigerant.  as  required  by  40  CFR  part 
82,  subpart  F."  Tliis  evidence 
demonstrates  to  those  unfamiliar  with 
the  status  of  every  laboratory,  that  a 
particular  facility  is  properly  certified. 
The  requirement  to  display  evidence  is 
consistent  with  the  requirements  for 
other  third-party  certification  programs 
promidgated  under  subpart  F.  This 
notification  could  be  p^icularly 
important  if  a  technician  or  contractor  is 
aware  of  which  laboratory  certification 
programs  are  approved  by  EPA,  but  does 
not  have  a  list  of  every  laboratory  that 
has  been  certified.  EPA  anticipates  that 
there  will  be  a  limited  number  of 
labocatory  certification  programs: 
however,  the  potential  Ust  of 
laboratories  certified  to  test  and  verify 
refrigerant  samples  could  be  extensive. 

Lworatmies  that  are  unable  to 
substantiate  their  ability  to  comply  with 
the  criteria  established  through  this 
rulemaking,  or  with  any  relevant 
additional  criteria  established  by  the 
EPA-approved  laboratory  certifier, 
should  be  disqualified  from  the  review 
process.  The  laboratory  should  be 
permitted  to  reapply  at  a  later  date.  A 
certified  laboratory  no  longer  able  to 
meet  the  continuing  criteria  should  be 
decertified.  EPA -believes  that 
laboratories  that  misrepresent  their 
status,  do  not  comply  with  the  payment 
of  any  reasonable  fees  to  the  certifying 
program,  and  laboratories  that  do  not 
sutaniit  required  data,  are  examples  of 
laboratories  that  should  be  disqualified. 
If  a  laboratory  is  decertified,  the 
laboratoiy  certification  program  should 
inform  EPA  within  30  days. 

Laboratory  certification  programs  that 
cannot  or  do  not  decertify  laboratories 
that  do  not  comply  with  the  standards 
set  forth  in  this  proposal  could  have 
their  EPA  approval  revoked.  If  such  a 
case  arises,  laboratories  certified  by  that 
laboratory  certification  program  would 
be  required  to  be  certified  by  another 
approved  program  within  6  months. 

EPA  proposes  to  approve  laboratory 
certification  programs  that  demonstrate 
to  EPA  their  ability  to  establish  and 
maintain  a  program  that  includes  the 
elements  discussed  in  this  proposal  and 
that  provide  the  necessary  level  of 
continued  oversight  for  the  certified 
laboratories.  At  a  minimum,  those 
aeddng  EPA-approval  for  a  laboratory 
certification  program  would  need  to 
submit  information  to  EPA 
demonstrating  the  program's  ability  to 
meet  the  criteria  estabfished  by  this 
proposal.  Furthermore.  EPA  anticipates 


that  there  may  be  a  need  for  a  site  visit 
by  EPA  to  the  potential  laboratory 
certification  program  to  ensure  the 
ability  of  the  potential  program  to 
perform  verification  of  representative 
samples.  If  the  laboratory  certification 
program  uses  an  independent  laboratory 
to  analyze  samples,  information 
concerning  that  laboratory  and/or 
inspection  of  that  laboratory  may  be 
necessary. 

2.  Requirements  for  Laboratories 

Through  this  action.  EPA  is  proposing 
a  process  for  third-pariy  certification  of 
laboratories  that  would  analyze  samples 
of  refiigerant  submitted  by  contractors 
in  accordance  with  the  proposed 
scheme  for  contractor  reclamation. 
Those  seeking  to  become  laboratory 
certification  programs  would  submit 
information  demonstrating  their  ability 
to  meet  the  requirements  specified  in 
thisproposal. 

EPA  requests  comments  on  the 
proposed  certification  of  laboratories. 
EPA  particularly  is  interested  in 
comments  concerning  the  criteria  for  the 
laboratories  that  would  be  certified 
under  this  proposed  scheme.  EPA  has 
not  set  forth  a  protocol  for  handling 
representative  samples  in  this  NPF^. 
EPA  is  interested  in  whether  it  is 
necessary  to  require  a  protocol,  and  if 
so,  what  such  a  protocol  should 
encompass.  In  addition,  EPA  requests 
comments  on  the  requirement  that 
laboratory  certification  programs  receive 
and  maintain  EPA  approval.  EPA  is  also 
interested  in  comments  concerning 
decertification  and  revocation. 

C.  Revocation  and  Suspension 

Failure  to  abide  by  any  of  the 
provisions  of  Subpart  F  may  result  in 
the  revocation  or  suspension  of  the 
approval  of  the  laboratory  certification 
program.  In  addition,  EPA  is  proposing 
that  these  same  procedures  be 
applicable  to  other  third-party 
certification  programs  promulgated 
under  Subpart  F.  Those  certification 
programs  include:  technician 
certification,  equipment  certification, 
recovery  and  recycling  equipment 
certification  and  reclaimer  certification 
as  discussed  later  in  this  notice.  In  such 
cases,  EPA  will  notify  the  certification 
program  in  writing.  Today's  action 
specifies  the  proposed  procedures  for 
suspension  and  revocation  as  well  as 
providing  information  concerning  the 
ability  of  an  approved  certification 
program  to  challenge  a  decision  of 
revocation  or  suspension.  In  such  cases 
the  program  may  request  a  hearing 
within  3D  days;  however,  the  program 
must  submit  in  writing  the  program's 
objections  and  supporting  data.  If,  after 


review  of  the  request  the  Agency  agrees 
that  the  program  raises  a  substantial  and 
factual  issue  the  Agency  would  provide 
a  hearing  and  assign  a  Presiding  Officer. 
The  Agency  may  direct  that  all 
arguments  and  presentation  of  evidence 
be  concluded  within  a  specified  time  of 
no  less  than  30  days  bom  the  date  that 
the  first  written  offier  of  a  hearing  was 
made  and  may  direct  that  the  decision 
of  the  Presiding  Officer  will  be  final. 
EPA  is  proposing  that  the- decision  of 
the  Presiding  Officer  will  be  final 
without  further  proceedings,  unless 
there  is  an  appeal  or  motion  for  review 
by  the  Administrator  within  20  days  of 
the  decision.  On  appeal.  EPA  is 
proposing  to  provide  the  Administrator 
with  all  the  powers  that  he  or  she  would 
have  in  making  the  initial  decision, 
including  the  d'scietion  to  require  or 
permit  briefs,  oral  arguments,  the  taking 
of  additional  evidence,  or  the 
remanding  to  the  Presiding  Officer  for 
additionalproceedings.  EPA  requests 
comments  on  these  proposed 
procedures. 

D.  Adoption  of  Third  Party  Approval  of 
Reclaimers 

In  order  to  ensiue  the  quality  of 
reclaimed  refrigerant  on  the  market, 
EPA  requires  the  certification  of 
reclaimers.  Currently,  reclaimers  certify 
to  EPA  that  they  return  refrigerant  to  at 
least  the  ARI  Standard  700-1993,  verify 
the  piuity  using  the  methods  set  forth  in 
ARI  Standard  700-1993,  and  dispose  of 
wastes  from  the  reclamation  process  in 
accordance  with  applicable  laws  and 
regulations.  During  initial  rulemaking 
imder  section  608,  EPA  considered  an 
option  whereby  EPA  would  approve 
third  parties  that  would  certify 
reclaimers,  and  could  administer  site 
inspections  and/or  sampling  of 
refrigerant.  EPA  stated  Uiat  a  third-party 
certification  would  be  more  reliable 
than  self-certification.  Inspections  and 
sampling  would  provide  independent 
evidence  that  the  ARI  Standard  700- 
1993  was  being  achieved  at  the 
reclamation  facility.  At  the  time  the  rule 
was  drafted,  one  party  demonstrated 
interest  in  seeking  approval  to  be  a 
third-party  certifier.  EPA  indicated  in 
the  preamble  discussion  (58  FR  28699) 
that  at  a  future  date,  it  may  consider 
replacing  the  self-certification  program 
with  third-party  certification. 

Through  this  notice,  EPA  is  proposing 
to  take  such  action.  EPA  believes  that 
ARI  and  perhaps  other  industry  entities 
will  be  interested  in  applying  to  become 
an  EPA  laboratory  certification  program. 
These  organizations  could  provide  site 
inspections  and  t/est  refrigerant  samples. 
EPA  understands  that  to  ensure 
compliance  with  a  volimtary  program 
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currently  administered  by  ARI,  ARI 
audits  refrigerant  to  verify  the  ability  of 
the  ARI-certified  reclaimers  to  comply 
with  the  program's  criteria.  EPA 
believes  this  type  of  oversight  provides 
a  stronger  mechanism  for  ensuring  the 
purity  of  refrigerants  than  the  self- 
certification  program  ciurently 
administered  by  EPA. 

EPA  believes  that  since  its  inception. 
ARI's  voluntary  program  has  been 
highly  successful.  The  program  ensures 
the  quality  of  the  refiigerant,  thus 
protecting  the  appliances  and  the 
consumer.  Therefore,  EPA  believes  it  is 
appropriate  to  replace  its  self- 
certification  program  with  a  third-party 
certification  that  includes  certain 
aspects  of  the  ARI  program. 

EPA  believes  reclamation  certification 
programs  should  perform  oversight  and 
refrigerant  analysis  to  ensure 
conformance.  In  addition,  programs 
would  be  required  to  process  and 
maintain  reports  concerning  the  amount 
of  reclaimed  refrigerant  that  each 
certified  reclaimer  processes.  The 
reclamation  certification  program  would 
be  required  to  verify  the  information 
reported  by  the  reclaimers.  Verification 
could  be  part  of  the  inspection  and 
testing  process.  Aggregate  annual 
reporting  to  EPA  would  be  required. 

At  a  minimum  the  reclamation 
certification  program  would  be  required 
to  ensure  that  at  least  four  samples  of 
reclaimed  refiigerant  from  each  certified 
reclaimer's  facilities  are  tested  by  a 
laboratory  and  verified  by  the  program 
each  year.  The  particular  samples  to  be 
tested  are  to  be  selected  from  an 
inventory  of  refrigerant  that  has  been 
reclaimed  by  the  reclaimer.  If  the 
reclaimer  processes  many  types  of 
refrigerants,  each  refiigerant  listed  by 
the  reclaimer  should  be  tested  at  least 
once  a  year.  These  tests  must  be 
performed  on  a  random  basis.  Certified 
reclaimers  should  be  required  to  display 
a  logo,  seal,  or  other  like  notification, 
indicating  which  EPA-approved 
reclamation  certification  program  has 
certified  the  reclaimer.  This  notification 
ensures  that  the  refiigerant  purchaser  is 
suitably  informed  about  the  certified 
reclaimer's  affiliations.  EPA  believes 
that  the  seal  or  logo  should  contain 
standardized  language.  EPA  is 
proposing  that  the  seal  or  logo  include 

the  following  statement:  " has 

been  certified  as  a  refiigerant  reclaimer, 
as  required  by  40  CFR  part  82,  subpart 
F."  This  seal  or  logo  should  be 
displayed  in  a  manner  that  permits  a 
technician  or  contractor  to  know  that 
the  reclaimer  is  certified  by  an  EPA- 
approved  program.  This  information 
could  be  particularly  important  if  a 
person  knows  the  names  of  all  EPA- 


approved  reclaipation  certification 
programs  but  does  not  know  the  names 
of  all  the  certified  reclaimers.  EPA 
anticipates  that  there  will  be  a  limited 
number  of  approved  reclamation 
certification  programs;  however,  the 
potential  list  of  certified  reclaimers  is 
far  more  extensive. 

Reclaimers  that  are  unable  to 
substantiate  their  ability  to  comply  with 
the  criteria  established  through  this 
rulemaking,  or  with  other  relevant  state, 
local  or  federal  requirements,  should 
"not  be  certified.  In  addition,  a  certified 
reclaimer  no  longer  able  to  meet  the 
continuing  criteria  should  be 
decertified.  For  example,  reclaimers  that 
submit  incomplete  or  inaccurate  reports, 
refuse  to  permit  site  inspections,  or  fail 
to  perform  sufficient  refrigerant  analysis 
should  be  decertified.  The  reclaimer 
should  be  permitted  to  reapply  at  a  later 
date.  The  reclaimer  certification 
program  would  be  required  to  inform 
EPA  that  a  reclaimer  has  been 
decertified  within  30  days. 

Reclamation  certification  programs 
that  cannot  or  do  not  decertify 
reclaimers  that  do  not  comply  with  the 
standards  set  forth  in  this  proposal,  or 
do  not  comply  with  other  provisions, 
could  have  their  EPA  approval  revoked. 
If  such  a  case  arises,  reclaimers  certified 
by  the  certifying  program  would  be 
required  to  be  certified  by  another 
approved  program  within  six  months. 
Such  a  requirement  is  necessary  to 
ensure  that  the  reclaimer  continues  to 
be  certified  by  an  EPA-approved 
program,  not  a  program  that  has  had  its 
approval  revoked.  Moreover,  such  a 
requirement  is  necessary  because  if  EPA 
has  taken  action  to  revoke  approval, 
such  action  may  be  based  on  improper 
certification  procedures  used  by  the 
program.  As  discussed  above,  EPA  is 
proposing  specific  procedures  for 
suspension  and  revocation,  as  well  as 
providing  information  concerning  the 
ability  of  a  reclaimer  certification 
program  to  challenge  a  decision  of 
revocation  or  suspension.  These 
procedures  would  be  the  same  for  all 
third-party  certification  programs 
established  under  Subpart  F. 

EPA  is  concerned  with  transferring 
one  aspect  of  its  current  reclaimer 
certification  program  to  third  parties. 
Certified  reclaimers  currently  certify  to 
EPA  compliance  with  requirements  for 
waste  disposal.  EPA  is  not  convinced 
that  approved  reclamation  certification 
programs  would  be  capable  of  ensuring 
full  compliance  with  federal,  state,  or 
local  requirements  outside  of  those 
promulgated  under  section  608,  such  as 
hazardous  waste  disposal.  However,  it  is 
necessary  that  any  potentially  certified 
reclaimer  either  indicate  to  EPA  or  to  an 


approved  reclamation  certification 
program  that  such  compliance  is 
occurring.  Therefore,  EPA  is  proposing 
that  the  reclaimers  certify  that  they 
dispose  of  wastes  from  the  reclamation 
process  in  accordance  with  applicable 
laws  and  regulations.  However,  if  the 
certification  program  suspects  that  these 
Ijws  and  regulations  are  not  being  met, 
such  information  would  be  forwarded  to 
EPA  for  further  investigation. 

EPA  believes  that  at  a  minimum,  one 
organization  that  already  has  a 
voluntary  reclamation  certification 
program  may  apply.  EPA  believes  that 
other  organizations  will  also  consider 
applying  to  become  an  approved 
reclamation  certification  program.  EPA 
believes  that  third-party  certification 
will  better  meet  EPA's  goals.  Moreover, 
the  success  of  the  third-party  recycle/ 
recovery  equipment  certification,  and 
the  third-party  technician  certification, 
demonstrates  the  effectiveness  of  this 
approach.  Therefore,  EPA  is  proposing 
to  modify  the  reclamation  requirements 
to  state  that  reclaimers  must  instead  be 
certified  by  an  EPA-approved  reclaimer 
certification  program.  EPA  plans  to 
approve  certifiers  based  on  the  criteria 
discussed  above  as  soon  a.s  the  criteria 
is  promulgated.  Those  reclaimers 
already  certified  by  EPA  will  need  to  be 
certified  by  an  EPA-approved  reclaimer 
certification  program. 

Those  interested  in  becoming 
approved  reclamation  certification 
programs  would  be  required  to  submit 
information  to  EPA  indicating  the 
ability  to  conform  with  all  regulaton,- 
requirements  for  certifying  and 
monitoring  reclaimers.  EPA  would 
review  this  information  and  if 
appropriate,  issue  a  letter  of  approval. 

EPA  realizes  that  provisions  must  be 
made  for  the  changeover.  Therefore, 
EPA  proposes  to  continue  to  permit  the 
reclamation  of  refrigerant  by  EPA- 
approved  reclaimers  until  six  months 
from  the  date  EPA  approves  of  at  least 
one  reclamation  certification  program. 
During  the  six  months  after  EPA  has 
approved  at  least  one  reclamation 
certification  program,  reclaimers  not 
certified  by  EPA  but  instead  certified  by 
the  EPA-approved  program  would  also 
be  permitted  to  reclaim  refrigerant. 
Those  certified  by  EPA  will  be  required 
to  become  certified  by  an  EPA-approved 
program  prior  to  the  end  of  that  six- 
month  period.  After  that  date, 
reclaimers  previously  certified  by  EPA 
that  have  not  been  recertified  by  an 
approved  third-party,  will  no  longer  be 
considered  certified. 

EPA  requests  comment  on  the 
adoption  of  a  third-party  certification 
program  for  reclaimers.  EPA  is 
particularly  interested  in  the  increased 
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benefits  that  may  derive  from  this 
regulatory  scheme  rather  than  the 
current  self-certification  program  run 
directly  by  the  Agency.  EPA  also 
requests  comments  on  the  proposed 
procedure  for  converting  to  third-party 
certification,  including  provisions  to 
include  reclaimers  that  are  ciurently 
certified  by  a  program  submitting  an     . 
application.  EPA  also  requests  that  any 
program  that  intends  to  apply  to  become 
a  third-party  certifier  submit  a  draft 
apphcation.  EPA  believes  that  reviewing 
draft  applications  diiring  the  comment 
period  will  permit  EPA  to  include 
information  on  the  timeframe  for 
approving  applications  in  the  final  rule. 

E.  Technician  Certification  and  the 
Sales  Restriction 

1.  Recordkeeping    '  | 

EPA  is  concerned  with  the 
maintenance  of  records  for  certified 
technicians  by  approved  programs  that 
no  longer  provide  test  administration. 
Currently  there  are  more  than  90  EPA- 
approved  technician  certification 
programs  that  provide  testing  in 
accordance  with  §  82.161  and  Appendix 
D.  These  programs  administer  and  grade 
tests,  maintain  records,  issue 
certification  credentials,  and  submit 
reports  to  EPA  twice  each  calendar  year. 
EPA  believes  that  technician 
certification  has  been  very  efi^ective. 
Within  24  months,  more  than  600,000 
technicians  were  certified.  However,  it 
has  come  to  the  Agency's  attention  that 
since  the  bulk  of  existing  technicians 
have  become  certified,  and  the 
certification  market  now  focuses  on 
those  first  entering  this  field,  some  EPA- 
approved  certification  programs  may 
choose  to  discontinue  providing  this 
service.  To  date,  three  programs,  two  of 
which  did  not  actually  ever  administer 
tests,  haye  withdrawn. 

EPA  is  concerned  with  the 
maintenance  of  records  for  technicians 
who  were  tested  by  a  program  that  no 
longer  exists  or  no  longer  provides 
technician  certification.  EPA  believes 
that  the  likelihood  of  this  occurring  will 
increase  in  the  future.  EPA  is  concerned 
that  if  a  technician's  certification 
credentials  are  lost  and  the  program  no 
longer  exists,  it  may  not  be  possible  for 
the  technician  to  receive  duplicate 
credentials,  thus  denying  the  technician 
the  ability  to  purchase  class  I  or  class  11 
refrigerants. 

Currently,  programs  that  have  been 
approved  to  administer  the  test  must 
maintain  records  for  three  years  (58  FR 
28734).  However,  EPA  does  not  believe 
an  enforcement  mechanism  exists  that 
would  effectively  ensure  that  this  occurs 
if  the  program  declares  bankruptcy. 


Furthermore,  even  if  the  program  does 
continue  to  maintain  the  records,  access 
to  the  records  may  be  difficult  if  the 
program  itself  is  no  longer  in  business. 
Therefore,  EPA  is  considering  several 
potential  options. 

EPA  could  require  programs  to 
forward  their  records  to  EPA.  EPA 
would  therefore  be  responsible  for 
maintaining  those  records.  However, 
EPA  is  concerned  that  the  Agency  does 
not  have  adequate  resources  for 
maintaining  these  records  effectively.  A 
second  option  would  be  to  have  the 
programs  send  the  records  to  EPA  and 
have  EPA  choose  a  suitable  existing 
certification  program  to  maintain  the 
records  and  forward  the  records  to  that 
program.  EPA  is  uncertain  as  to 
adequate  criteria  that  would  be  used  for 
choosing  the  appropriate  program.  With 
more  than  90  existing  programs,  all 
approved  based  on  the  same  criteria, 
EPA  would  not  be  in  a  position  to  select 
a  single  program  without  acting  in  an 
arbitrary  manner.  A  third  option  would 
be  to  have  the  program  that  intends  to 
cease  operation  determine  which  active 
program,  willing  to  accept  the  records, 
to  submit  its  records  to,  and  to  notify 
EPA  of  its  decision.  In  this  scenario,  all 
pertinent  information,  including  the 
records  relating  to  the  technicians  and 
the  testing  information  would  be 
forwarded  to  another  program.  The 
program  pulling  out  would  notify  EPA 
of  its  decision,  and  the  recipient  of  the 
records  would  notify  EPA  upon  receipt 
of  the  records. 

EPA  believes  the  third  option 
represents  the  most  equitable  approach. 
EPA  believes  that  having  an  existing 
company  maintain  records  is  most 
appropriate.  Therefore,  EPA  is 
proposing  to  promulgate  this  option. 

EPA  requests  comments  on  requiring 
programs  that  no  longer  offer  technician 
certification  to  locate  a  suitable  program 
for  continuation  of  the  maintenance  of 
the  relevant  records.  EPA  also  requests 
comment  on  the  two  alternative 
methods  for  ensuring  that  recordkeeping 
is  adequately  provided. 

In  addition,  EPA  is  also  concerned 
with  whether  certification  records 
should  be  maintained  beyond  the 
current  three-year  requirement.  EPA 
believes  that  if  a  technician  loses  his/ 
her  identification  card  after  the  three 
years  has  passed,  it  should  be  possible 
for  a  replacement  card  to  be  issued. 
However,  without  a  requirement  that 
records  are  maintained  indefinitely,  it  is 
unclear  that  the  approved  certification 
organizations  will  retain  sufficient 
information  to  issue  new  credentials. 
Therefore,  through  this  action,  EPA 
requests  comments  on  whether  or  not 
there  are  more  appropriate  timeframes. 


2.  Technicians  Certified  to  Work  on 
Motor  Vehicle  Air  Conditioners 

EPA  is  concerned  about  an 
inconsistency  that  exists  in  the  sales 
restriction.  Currently,  technicians  who 
are  certified  by  either  an  EPA-approved 
section  608  or  section  609  program,  in 
accordance  with  §  82.40  and  §  82.161, 
may  purchase  ozone-depleting 
refrigerants.'  At  the  time  the  sales 
restriction  was  drafted  and  promulgated 
in  May  1993  (58  FR  28714,  May  14, 
1995),  EPA  was  aware  that  potential 
substitutes  for  CFC-12  for  use  in  motor 
vehicle  air  conditioners  (MVACs)  could 
include  an  HCFC  or  a  blend  with  an 
HCFC  component.  Therefore,  EPA  did 
not  restrict  the  types  of  refrigerants  that 
could  be  purchased  by  those  with 
section  609  certification. 

At  the  same  time,  EPA  was  also 
drafting  and  later  promulgated 
regulations  regarding  acceptable  and 
unacceptable  alternatives  to  class  I 
substances.  Those  regulations, 
promulgated  under  section  612,  identify 
acceptable  alternatives  in  various 
sectors,  including  refrigeration.  These 
regulations,  known  as  the  Significant 
New  Alternatives  Policy  (SNAP) 
Program  were  not  yet  promulgated 
when  the  sales  restriction  was 
promulgated.  Therefore,  EPA  did  not 
know  to  what  extent  the  refrigeration 
sector  would  be  subdivided. 
Subsequently,  the  SNAP  refrigerant 
sector  has  been  subdivided  to  indicate 
which  refrigerants  are  acceptable  for 
various  types  of  appliances.  Therefore, 
since  SNAP  now  clearly  delineates 
which  refrigerants  are  acceptable  for  use 
in  MVACs,  EPA  believes  it  is 
appropriate  for  the  sales  restriction 
under  §608  to  employ  a  similar 
provision. 

Furthermore,  EPA  is  concerned  with 
reports  that  those  certified  to  work  on 
MVACs  are  purchasing  refrigerants  that 
are  not  acceptable  for  use  in  MVACs.  In 
all  likelihood,  this  refrigerant  is  either 
being  improperly  installed  in  MVACs  or 
those  technicians  may  be  servicing  other 
appliances  in  violation  of  the 
regulations  promulgated  under  Section 
608.  The  sales  restriction  is  intended  to 
decrease  emissions  of  ozone-depleting 
substances.  If  refrigerant  not  suitable  for 
use  in  MVACs  is  improperly  installed  it 
may  be  vented.  A  technician  certified  to 
service  MVACs  with  recovery 
equipment  for  use  with  suitable 
refrigerants  may  vent  the  unsuitable 
refrigerant  rather  than  risk 
contaminating  the  recovery  equipment. 
A  person  who  is  not  certified  to  service 


'  1.  The  sale  of  small  cans  of  CFC-12  is  further 
restricted  to  those  certified  by  an  EPA-approved 
$609  program. 


appliances  other  than  MVACs  and 
purchases  refrigerant  with  the  intent  of 
servicing  non-MVACs  or  non-MVAC- 
like  appliances,  may  not  be  familiar 
with  the  required  service  practices 
established  by  EPA  under  §  82.156  and 
intended  to  ensure  the  lowest 
achievable  emissions  level.  Improper 
service  by  that  technician  could  lead  to 
the  release  of  the  class  I  or  class  II 
refrigerant  as  well  as  damage  to  the 
app  fiance. 

"Therefore,  through  this  action,  EPA  is 
proposing  to  modify  the  sales 
restriction.  The  proposed  changes 
would  restrict  the  sale  of  refrigerants  to 
those  certified  in  accordance  with 
§82.34,  by  a  program  approved  under 
§  82.40.  to  purchasing  CFC-12  in  small 
cans  and  refrigerants  listed  as 
acceptable  for  use  in  MVACs  in 
accordance  with  all  regulations 
promulgated  under  Section  612.  EPA 
requests  comment  on  the 
appropriateness  of  modifying  the  sales 
restriction  to  limit  the  types  of 
refiigerant  that  can  be  purchased  by 
those  certified  to  service  and  maintain 
MVACs  under  §609. 

3.  Transfers  Between  Wholly-Owned 
Subsidiaries 

EPA  has  received  comments  from 
several  organizations  where  one  wholly- 
owned  subsidiary  of  a  holding  company 
would  like  to  transfer  refrigerant  to 
another  wholly-owned  subsidiary  of  the 
same  holding  company.  The 
requirement  to  reclaim  refiigerant  before 
the  refi'igerant  changes  ownership 
applies  to  these  transfers.  Therefore, 
without  first  reclaiming  the  refrigerant, 
these  transfers  are  not  permitted.  EPA  is 
aware  of  one  company  that  wanted  to 
make  such  transfers  and  had  the 
capability  to  reclaim  refiigerant.  This 
company  decided  to  become  certified 
rather  than  have  a  third  party  involved. 

As  discussed  in  other  sections  of  this 
proposal,  EPA's  reclamation  provisions 
are  designed  to  protect  the  refrigerant 
consumer  and  the  appliances  into 
which  used  refrigerant  is  charged.  In  the 
example  described  above.  EPA  believes 
the  relationship  between  these  two 
subsidiaries  should  provide  a  sufficient 
means  to  ensure  that  transfers  between 
the  subsidiaries  would  be  akin  to 
transfers  within  one  company. 
Therefore,  EPA  is  proposing  to  provide 
an  exception  to  the  sales  for  the 
transfers  of  refrigerant  between  two 
wholly-owned  subsidiaries  of  the  same 
company. 

EPA  also  received  comment 
requesting  that  EPA  permit  the  transfer 
of  unreclaimed  refrigerant  between 
subsidiaries  that  are  not  wholly-owned. 
Since  these  types  of  subsidiaries  would 


involve  other  investors  that  may  have 
less  of  a  commitment  to  each  of  the 
subsidiaries  involved  in  the 
transactions,  EPA  does  not  believe 
transfers  between  these  types  of 
subsidiaries  are  akin  to  those  within  one 
organization.  Therefore,  EPA  is  limiting 
today's  proposal  to  wholly-owned 
subsidiaries.  EPA  requests  comment  on 
this  proposal. 

F.  Motor  Vehicle  Air  Conditioner-Like 
Appliances 

Through  this  action,  EPA  would  like 
to  modify  the  definition  of  Motor 
Vehicle  Air  Conditioner  (MVAC)-like 
appliances.  §82.152  states  that: 

MVAC-like  appliance  means  mechanical 
vapor  compression,  oi>en-drive  compressor 
appliances  used  to  cool  the  driver's  or 
passenger's  compartment  of  an  non-road 
motor  vehicle.  This  includes  the  air- 
conditioning  equipment  found  on 
agricultural  or  construction  vehicles.  This 
definition  is  not  intended  to  cover  appliances 
using  HCFC-22  refrigerant.  (58  FR  28713) 

Since  the  promulgation  of  this 
definition  in  May  1993.  EPA  has 
received  requests  to  clarify  whether 
various  types  of  appliances  are  in  fact 
MVAC-like  appliances.  These 
appliances  include  air  conditioners  on 
small  private  planes,  boats  and  trolleys. 
In  these  examples  EPA  has  agreed  that 
the  appliances  are  M\'AC-like.  EPA 
believes  that  if  the  appfiance  is  similar 
to  an  MVAC  in  all  substantive  manners, 
it  should  be  treated  as  an  MVAC. 
However,  EPA  has  become  concerned 
that  the  definition  of  MVAC-like  should 
include  an  upper  limit  on  the  amount  of 
refrigerant  contained  in  the  appliance. 
Without  an  upper  limit,  the  current 
definition  could  be  construed  to  include 
appliances  that  are  not  similar  to  an 
MVAC  in  all  substantive  manners.  For 
example,  a  chiller  located  on  a  marine 
vessel  could  be  mistakenly  considered 
MVAC-like.  Therefore,  an  upper  limit 
would  prevent  any  possible  confusion. 
To  ensure  consistency  between  what  is 
an  MVAC  and  what  is  MVAC-like.  the 
refrigerant  limit  for  MVAC-like 
appliances  should  be  similar  to  the 
largest  amount  of  refrigerant  contained 
in  most  MVACs.  EPA  believes  that  bus 
air  conditioners  using  CFC-12  may 
represent  the  type  of  MVAC  with  the 
largest  average  charge  size.  Moreover, 
EPA  believes  that  all  MVACs  contain 
less  than  20  pounds  of  refiigerant.  EPA 
does  not  believe  that  the  adoption  of  a 
20-pound  limit  for  MVACs  would 
exclude  any  appliance  that  reasonably 
should  be  considered  MVAC-like. 

EPA  believes  that  a  limit  will  provide 
clarity  to  those  unsure  about  whether  a 
particular  appfiance  qualifies  as  MVAC- 
like,  specifically  where  the  charge  is 


larger  than  that  of  the  average 
automobile  air  conditioner,  yet  smaller 
than  that  of  the  average  bus  air 
conditioner.  Therefore.  EPA  is 
proposing  to  add  a  20-pound  ceiling  to 
the  definition  of  MVAC-like  appliances. 
EPA  requests  comment  on  amending 
the  definition  of  MVAC-like  appliances 
and  whether  a  ceiling  of  20  pounds 
represents  an  appropriate  cutoff. 

G.  Changes  to  the  ARI  740  Test 
Procedure  for  Refrigerant  Recycling  and 
Recovery  Equipment 

The  final  rule  published  on  May  14, 
1993  requires  that  refrigerant  recycling 
and  recovery  equipment  manufactured 
after  November  15. 1993.  be  tested  by  an 
EPA-approved  laboratory.  The 
laboratory  must  verify  that  the 
equipment  is  capable  of  achieving 
applicable  required  evacuation  levels 
and  that  the  equipment  releases  no  more 
than  3%  (previously  5%)  of  the  quantity 
of  refrigerant  being  recycled  through 
purging  of  noncondensables.  In 
addition,  the  laboratory  must  measure 
the  vapor  and  liquid  recovery  rates  of 
the  equipment.  To  perform  all  of  these 
measurements,  the  laboratory  must  use 
the  test  procedure  set  forth  in  ARI  740- 
93,  an  industry  test  protocol  for 
recycling  and  recovery  equipment  that 
was  included  in  the  final  rule  as 
appendix  B. 

During  the  comment  period  on  the 
proposed  rule,  some  commenters  raised 
concerns  regarding  the  ARI  740  test 
protocol.  After  investigating  these 
concerns,  EPA  concluded  that  some 
were  unwarranted,  but  that  others 
required  further  investigation  and,  in 
some  cases,  aciion  as  discussed  in  that 
rule  (58  FR  28687).  Among  the  issues 
requiring  more  investigation  were 
concerns  that  (1)  the  current  method  for 
measuring  the  vapor  recovery  rate  of 
equipment  yields  a  maximum,  rather 
than  an  average,  recovery  rate;  (2)  the 
test  only  tests  equipment  at  one 
temperature,  75°  F,  although  the 
performance  of  recycling  and  recovery- 
equipment  varies  significantly 
depending  upon  ambient  temperature. 
(3)  the  test  does  not  include 
measurement  of  the  quantity  of 
refrigerant  that  remains  in  the 
equipment  (e.g.,  condenser)  at  the 
conclusion  of  the  recovery  pro<:edure, 
potentially  allowing  contamination  of 
subsequent  recovery  or  recycling  jobs  or 
release  of  refrigerant  during  condenser 
clearing,  and  (4)  the  test  does  not  test 
equipment  for  durability,  raising  the 
possibility  of  widespread  equipment 
failure  after  onlv  a  few  months  of  use 
(58  FR  28682,  2'8687-88). 

Testing  experience  and  international 
developments  have  raised  other  issues 
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since  the  rule  was  promulgated. 
Underwriters  Laboratories  (UL),  one  of 
the  equipment  testing  organizations 
approved  by  EPA,  has  pointed  out  the 
need  to  adopt  standards  for  external 
hose  permeability  and  to  ensure  that 
recovery  and  recycling  equipment  is 
tested  with  recovery  cylinders  no  larger 
than  those  with  which  the  equipment  is 
used  in  the  field.  The  standard  for 
recyclingand  recovery  efquipment  being 
developed  by  the  International 
Standards  Organization  (ISO)  addresses 
refrigerant  emissions  from  oil  draining 
in  addition  to  emissions  from  air 
purging  and  equipment  (condenser) 
clearing,  limiting  the  total  that  can  be 
released  during  these  procedures  to  3% 
of  the  total  refrigerant  processed. 
Finally,  the  Industry  Recycling 
Guideline  2  (IRG-ZJ  established  a 
recommended  "clean-up"  standard  for 
recycled  refrigerant  that  is  used  in  the 
same  owner's  equipment  (Maximum 
Contaminant  Levels  of  Recycled 
Refrigerants  in  Same  Owner's 
Equipment). 

EPA  has  worked  closely  with  tlie  two 
EPA-approved  equipment  testing 
organizations,  the  Air-Conditioning  and 
Refrigeration  Institute  (ARI)  and 
Underwriter's  Laboratories  (UL),  to 
resolve  these  concerns.  EPA  has  also 
worked  with  members  of  the 
International  Standards  Organization 
(ISO)  Committee  for  Recycling  and 
Recovery  Equipment  to  ensure  that  the 
issues  are  addressed  in  international 
standards.  With  the  exception  of 
durabiUty  testing,  all  of  the  issues  are 
being  addressed  by  voluntary  changes  to 
both  the  ISO  draft  standard  and  the  ARI 
740  standard.  EPA  participated  in  the 
drafting  of  the  revised  ARI  740 
Standard,  and  EPA  is  planning  to  adopt 
the  latest  version  of  it,  ARI  Standard 
740-1995.  In  addition,  EPA  is  planning 
to  require  that  equipment  that  is 
advertised  as  recycling  equipment  be 
able  to  meet  the  IRG-2  "clean-up" 
standard.  EPA  is  not  planning  to  require 
additional  durability  testing  for 
recycling  and  recovery  equipment. 

1.  Measurement  of  Vapor  Recovery 
Rates 

Before  the  final  rule  was  published  on 
May  14, 1993,  ARI  had  aheady 
indicated  that  it  was  willing  to  adopt  a 
more  representative  measure  of  vapor 
recovery  rates  (58  FR  28667).  (EPA 
could  not  adopt  this  methodology  in  the 
May  14, 1993,  rule  because  it  had  not 
been  proposed.)  As  discussed  in  the 
final  rule,  the  current  standard  requires 
measuring  the  maximum  vapor  recovery 
rate,  but  two  pieces  of  equipment  with 
identical  maximum  recovery  rates  can 
have  very  different  average  recovery 


rates.  This  is  because  equipment 
characteristics  that  are  not  important  to 
vapor  recovery  rates  at  the  beginning  of 
recovery,  such  as  compressor  clearance, 
become  increasingly  important  as 
recovery  progresses.  Although  EPA  has 
not  established  minimum  vapor  or 
liquid  recovery  rates,  the  Agency 
believes  that  the  best  possible 
information  on  these  rates  should  be 
available  to  technicians  to  ensure  that 
they  purchase  recycling  and  recovery 
equipment  adequate  to  their  needs. 
Technicians  with  adequate  recovery 
equipment  are  less  likely  than 
technicians  with  slow  equipment  to 
interrupt  the  recovery  procedure  before 
it  is  complete.  As  noted  in  the  final  rule, 
measurement  of  the  vapor  recovery  rate 
would  require  timing  the  recovery 
procedure  that  is  already  included  in 
the  standard.  EPA  is  proposing  to  adopt 
the  most  recent  version  of  ARI  740,  740- 
1995.  which  includes  a  measure  of  the 
average  recovery  rate.  The  new  test 
measures  the  change  in  mass  and  time 
elapsed  as  the  pressure  of  the  test 
chamber  is  lowered  from  the  saturation 
pressure  of  the  refrigerant  at  24°  C  (75° 
F)  (or  from  atmospheric  pressure,  if  the 
refrigerant  boils  at  a  temperature  above 
75°)  to  the  lower  of  atmospheric 
pressure  or  10%  of  the  initial  pressure. 
(As  discussed  below,  the  test  is  repeated 
with  R-22  at  40°  C  (104°  F).)  This 
provision  is  similar  to  a  provision  in  the 
draft  ISO  standard,  which  measures  the 
change  in  mass  and  time  elapsed  as  the 
pressure  of  the  test  chamber  is  lowered 
from  the  saturation  pressure  of  the 
refrigerant  to  15%  of  that  pressure. 
For  R-12, 10%  of  the  saturation 
pressure  at  75°  F  is  9.2  psia.  or  11 
inches  of  mercury  vacuum,  which  is 
slightly  lower  than  the  final  recovery 
vacuum  required  for  recovery 
equipment  used  with  R-12  appliances 
containing  less  than  200  pounds  of 
refrigerant  (10  inches  of  vacuum),  but  is 
higher  than  the  final  recovery  vacuum 
required  for  recovery  equipment  used 
with  larger  R-12  appliances  (15  inches 
of  vacuum).  For  R-22, 10%  of  the 
saturation  pressure  is  14.7  psia,  which 
means  that  atmospheric  pressure  (14.7 
psia)  would  be  the  final  pressure. 
Atmospheric  pressure  is  also  the  final 
recovery  vacuum  required  for  recovery 
equipment  used  with  R-22  appHances 
containing  less  than  200  pounds  of 
refrigerant,  but  again,  is  higher  than  the 
final  recovery  vacuum  required  for 
larger  R-22  appliances  (10  inches  of 
vacuum).  Finally,  for  R-11, 10%  of  the  , 
saturation  pressure  is  1.47  psia  (27 
inches  of  vacuum),  which  again  is 
slightly  higher  than  the  final  recovery 
vacuum  required  for  recovery 


equipment  used  with  R-11  appliances 
(29  inches  of  vacuum). 

EPA  requests  comment  on  adopting 
this  method  of  measuring  the  average 
recovery  rate  of  recycling  and  recovery 
appliances.  EPA  specifically  requests 
comment  on  whether  the  final  pressure 
of  10%  of  the  saturation  pressure  is 
close  enough  to  the  required  vacuum  to 
ensure  that  the  test  is  representative  of 
recovery  rates  in  the  field.  EPA  also 
requests  comment  on  whether  the 
current  measure  of  maximum  vapor 
recovery  rates  yields  any  useful 
information  that  the  new  test  would  not, 
and  on  whether  it  should  therefore  be 
retained. 

2.  High-Temperature  Testing 

One  of  the  most  important  additions 
to  the  ARI  740  standard  is  a  requirement 
that  the  vapor  recovery  rate  and  final 
recovery  vacuum  of  recovery  and 
recycling  equipment  be  measured  at  40° 
C  (104°  F),  in  addition  to  24°  C  (75°  F). 
for  recovery  and  recycling  equipment 
intended  for  use  with  high-pressure 
refrigerants.  As  noted  in  the  final  rule 
published  on  May  14, 1994,  recovery 
and  recycling  equipment  in  the  field  is 
likely  to  have  to  function  at 
temperatures  considerably  higher  than 
75°  F  (58  FR  28683).  For  instance, 
recovery  often  takes  place  on  rooftops  in 
the  summer,  where  temperatures 
frequently  exceed  100°  F.  The 
performance  of  recovery  and  recycling 
equipment  is  likely  to  be  affected  by 
such  high  temperatures  (58  FR  28688). 
This  is  oecause  high  temperatures  raise 
the  saturation  pressure  of  the  refrigerant 
in  the  recovery  tank,  raising  the 
compression  ratio  against  which  the 
compressor  in  the  recovery  device  must 
work  to  evacuate  the  appliance.  This 
can  both  slow  recovery  and  prevent  the 
equipment  from  achieving  vacuums  that 
it  can  achieve  at  75°  F.  In  some  cases, 
equipment  can  actually  stop  running  at 
high  temperatures,  because  pressures 
rise  too  high  or  because  the  motor 
overheats  or  draws  too  much  current  in 
its  attempt  to  recover  the  refrigerant, 
tripping  safety  switches.  Underwriters 
Laboratories  reported  that  over  50 
percent  of  refrigerant  recovery  and 
recycling  units  initially  failed  .to  operate 
continuously  during  high  temperature 
testing  that  is  required  as  part  of  UL's 
safety  testing  (letter  from  Glenn  Woo 
and  Larry  Kettwich  to  Debbie 
Ottinger)  2. 

EPA  believes  that  the  high- 
temperature  tests  included  in  the 
revised  ARI  740  standard  would  provide 
useful  information  on  equipment's 

^.The  equipment  was  redesigned  to  operate  at 
elevated  temperatures  before  it  was  Vt  listed. 


ability  and  quickness  to  draw  vacuums 
at  hi^  temperatures.  At  the  same  time, 
these  tests  are  likely  to  reveal  many  of 
the  problems  that  might  occur  in 
equipment  operated  at  high 
temperatures  in  the  field  (as  has  UL's 
safety  test  at  104°  F),  such  as  thermal  or 
electrical  overloading  of  motors.  The 
test  requires  that  the  mixing  chamber,  a 
container  with  a  minimum  volume  of 
three  cubic  feet,  be  filled  with 
refrigerant  vapor  (but  no  liquid)  at  the 
refiigerant's  saturation  pressure  at  104° 
F.  As  in  the  75°  test,  this  vapor  is  then 
recovered  until  the  final  recovery 
vacuum  is  reached.  Also  as  in  the  75° 
test,  the  vapor  recovery  rate  is  measured 
while  the  pressure  in  the  mixing 
chamber  is  reduced  to  10%  of  the  initial 
pressure.  Because  repeating  the  test 
with  all  of  the  refrigerants  for  which  the 
equipment  is  rated  would  considerably 
raise  the  costs  of  certification,  the  high- 
temperature  test  is  performed  with  one 
refrigerant,  R-22.  (If  the  recycling  or 
recovery  equipment  is  ndt  rated  for  R- 
22,  then  equipment  is  tested  with  the 
refrigerant  with  the  lowest  boiling  point, 
and  therefore  highest  saturation 
pressure,  for  which  it  is  rated.) 

R-22  is  used  because  it  has  the 
second  highest  saturation  pressure  of 
the  common  high-pressure  refrigerants 
and  because  it  has  a  high  discharge 
temperature,  putting  more  stress  on  both 
the  compressor  and  motor  of  recovery 
equipment  than  other  high  pressure 
refrigerants.  Thus,  if  a  recovery  device 
passes  high-temperature  testing  with  R- 
22.  it  is  likely  to  be  able  to  perform  at 
high  temperatures  with  all  high- 
pressure  refrigerants.  This  expectation  is 
supported  by  experience;  according  to 
UL  personnel,  most  recycling  and 
recovery  equipment  (except  that 
intended  for  use  exclusively  with  motor 
vehicle  air  conditioners)  that  failed 
high-temperature  testing  failed  during 
tests  involving  R-22.  In  addition,  R-22 
is  the  most  common  high-pressure 
refiigerant  used  outside  of  the  motor 
vehicle  air  conditioner  sector. 

Because  the  104°  vapor  recovery  rate 
measurement  begins  at  a  higher  pressure 
than  the  75°  vapor  recovery  rate 
measurement,  it  also  ends  at  a  higher 
pressure,  atmospheric  pressure.  (Ten 
percent  of  the  initial  saturation  pressure 
is  actually  22.3  psia,  which  is  higher 
than  atmospheric  pressure,  14.7  psia, 
but  the  test  requires  recovery  at  least  to 
atmospheric  pressure.)  Atmospheric 
pressure  is  the  level  to  which 
appliances  containing  less  than  200 
poimds  of  R-22  must  be  evacuated; 
however,  it  is  higher  than  10  inches  of 
vacuum,  which  is  the  level  to  which 
appliances  containing  more  than  200 
pounds  of  R-22  must  be  evacuated.  EPA 


requests  comment  on  whether  the  final 
pressure  of  10%  of  the  saturation 
pressure  is  close  enough  to  the  required 
vacuums  to  ensure  that  the  test  is 
representative  of  high-temperature 
recovery  rates  in  the  field. 

The  test  procedure  mimics  what  is 
often  the  most  stressful  portion  of  the 
recovery  process  at  high  temperatures, 
the  recovery  of  vapor  that  remains  in 
recycling  and  recovery  equipment  after 
all  liquid  has  been  recovered.  Many 
recovery  devices  recover  liquid  from 
appliances,  evaporating  it  to  separate  it 
from  contaminants  and  then 
recondensing  it  to  store  it  in  the 
recovery  tank.  As  long  as  liquid  is 
available  to  evaporate,  the  evaporator 
can  be  used  to  absorb  heat  from  the 
condenser.  However,  when  no  liquid 
remains  in  the  appliance  (or  the  mixing 
chamber  that  represents  it  in  the  ARI 
740-1995  test  procedure),  the 
evaporator  can  no  longer  absorb  any 
heat.  Thus,  the  condenser,  along  with 
the  compressor,  begins  to  heat  up.  At 
the  same  time,  the  vapor  pressure  inside 
the  appliance  (or  mixing  chamber) 
begins  to  fall  as  vapor  is  pumped  out. 
This  has  two  consequences.  First,  it 
raises  the  compression  ratio  between  the 
inlet  and  discharge  sides  of  the 
compressor,  raising  the  discharge 
temperature  of  the  refrigerant.  Second,  it 
decreases  the  flow  of  refrigerant  over  the 
motor  that  hermetic  compressors  rely 
upon  to  cool  the  motor.  By  the  time  a 
ten-inch  vacuum  is  reached,  this  flow  is 
less  than  five  percent  of  the  How  that 
the  motor  started  out  with.  Both  of  these 
effects  accelerate  the  heating  of  the 
motor  and  compressor. 

EPA  believes  that,  in  general,  the 
high-temperature  vapor  recovery 
procedure  in  the  revised  standard  is 
more  likely  to  identify  inadequate 
recycling  and  recovery  equipment  than 
the  vapor  recovery  procedure  in  the 
current  standard.  However,  the  current 
standard  duplicates  one  type  of  stress 
on  recovery  equipment  that  the  revised 
standard  does  not.  This  stress  is  that 
experienced  by  recovery  equipment  that 
is  capable  of  recovering  only  vapor 
when  liquid  is  present  in  the  appliance. 

When  liquid  is  present  in  the 
appliance  or  test  chamber,  the  mass 
flow  through  the  recovery  or  recycling 
equipment  is  at  its  maximum.  This 
yields  a  high  estimate  of  the  vapor 
recovery  rate;  however,  it  also  imposes 
a  high  power  demand  on  the  recovery 
equipment's  compressor  as  the 
compressor  attempts  to  move  the 
refrigerant,  and  it  burdens  the  recovery 
equipment's  condenser  with  a  relatively 
large  amount  of  heat  to  reject  (because 
this  heat  is  related  not  only  to  the 
temperature  but  also  to  the  mass  of  the 


refrigerant  flowing  through  the 
condenser). 

A  laboratory  that  participated  in  the 
development  of  ARI  740-1995 
expressed  concern  that  equipment  that 
had  failed  (through  tripping  of  safety 
switches)  the  vapor  recovery  test  of  ARI 
740-1993  might  pass  the  vapor  recovery 
test  in  ARI  740-1995.  To  investigate  this 
concern,  the  laboratory  tested  the 
equipment  first  using  the  vapor  recovery 
test  in  ARI  740-1993.  and  then  the  high- 
temperature  vapor  recovery  test  in  ARI 
740-1995.  The  laboratory  found  that 
equipment  that  cut  out  after  18  minutes 
of  operation  under  ARI  740-1993  cut 
out  after  less  than  10  minutes  of 
operation  under  ARI  740-1995.  (ft 
should  be  noted  that  ARI  740-1993  does 
not  expressly  require  lengthy, 
continuous  vapor  recovery  at  the 
saturation  pressure  of  the  refrigerant.)  In 
view  of  this  result  and  the  fact  that  most 
recovery  equipment  is  capable  of 
recovering  liquid.  EPA  believes  that  ARI 
740-1995  will  detect  faulty  eouipment. 

EPA  requests  comment  on  tne 
usefulness  of  high-temperature  testing, 
and  on  the  choice  of  R-22  as  a 
representative  refrigerant. 

3.  Use  of  Representative  Recovery 
Cylinders 

To  further  ensure  that  equipment 
testing  is  representative  of  likely 
performance  in  the  field.  ARI  740-1995 
specifies  that  recovery  cylinders  used  in 
testing  must  be  the  same  size  as  those 
sold  with  the  equipment,  and  must  be 
at  the  saturation  pressure  of  the 
refrigerant  when  testing  begins.  Use  of 
oversize  or  evacuated  cylinders  can 
yield  artificially  high  recover^'  rales  and 
artificially  deep  recovery  vacuums, 
because  the  recoverv'  compressor  does 
not  have  to  work  as  hard  to  move 
refrigerant  into  oversize  or  evacuated 
cylinders  as  it  does  to  move  refrigerant 
into  normal  size  cylinders  at  the 
saturation  pressure  of  the  refrigerant. 
Both  of  these  requirements  codify 
procedures  that  are  being  followed 
voluntarily  at  both  of  the  EPA-approved 
equipment  testing  laboratories. 

4.  Limiting  Emissions  from  Condenser 
Clearing,  Oil  Draining.  Purging,  and 
External  Hoses 

ARI  740-1995  addresses  three 
potential  sources  of  refrigerant 
emissions  that  ARI  740-1993  did  not 
address:  condenser  clearing,  oil 
draining,  and  emissions  from  external 
hoses.  As  noted  in  the  May  14,  1994 
final  rule,  substantial  quantities  of 
refrigerant  may  remain  in  the 
condensers  of  recycling  and  recovery 
equipment  after  refrigerant  has  been 
transferred  to  a  recovery  tank  or  back 
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into  an  appliance.  Unless  this 
refrignant  is  properly  removed,  it  will 
either  contaminate  subsequent  batches 
of  refrigerant,  a  serious  concern  when 
switch^g  refrigwants  (e.g..  from  R-12  to 
R-22),  or  be  released  to  the  atmosphere. 
There  are  a  number  of  methods  to 
remove  this  refrigerant  properly; 
however,  some  of  these  methods  are 
more  complicated  and  time-consuming 
than  others.  One  of  the  most  important 
factors  in  the  speed  and  effectiveness  of 
the  refrigerant  clearing  process  is  the 
design  of  the  recovery  or  recycling 
equipment  itself. 

TO  help  ensure  that  the  design  of 
recovery  equipment  minimizes  the 
amount  of  residual  refrigerant  that 
either  escapes  to  the  atmosphere  or 
omtaminates  subsequent  batches.  ARI 
740-1995  includes  measurements  both 
of  the  mass  of  refrigerant  that  is  released 
during  clearing  and  of  the  mass  of 
refrignant  that  remains  in  the 
equipment  after  clearing  is  complete. 
The  mass  of  refrigerant  released  during 
clearing  is  added  to  the  masses  released 
diuing  non-condensables  purging  and 
oil  dridning  (see  below);  this  total 
cannot  exceed  three  percent  of  the  total 
mass  of  refrigerant  processed  through 
the  equipment.  The  mass  of  refrigerant 
that  remains  in  the  equipment  is  not 
limited,  but  is  reported  in  the 
equipment  ratings  so  that  prospective 
buyers  can  use  the  information  in  their 
purchasing  decisions. 

In  these  measurements  and  limits, 
ARI  740-1995  is  similar  to  the  draft  ISO 
standard  for  recycling  and  recovery 
equipment.  The  one  significant 
difference  is  that  the  draft  ISO  standard, 
in  addition  to  weighing  the  residual 
refrigerant  that  remains  trapped  in  the 
equipment,  measiues  cross- 
.contamination  directly  by  processing  a 
batch  of  a  diffierent  refrigerant  through 
the  equipment  after  clearing  is 
complete.  This  batch  is  then  analyzed  to 
determine  the  concentration  of  the  first 
refrigerant  using  gas  chromatography. 
The  drafters  of  the  ARI  740-1995 
standard  decided  not  to  include  this 
cross-contamination  test  because  they 
believed  that  it  would  yield  little 
additional  information,  while  adding 
considerable  expense  to  the  test 
procediue.  (Gas  chromatography  is  one 
of  the  more  costly  components  of 
certification  testing.)  Based  on 
information  gathered  to  date,  EPA 
conous;  however,  the  Agency  requests 
comment  on  whether  the  mass  of 
residual  refrigerant  is  likely  to  be  a  good 
predictor  of  cross-contamination  or 
whether  a  more  extensive  test  of  cross- 
contamination  is  required. 

To  help  ensure  that  the  clearing 
procedure  is  not  excessively 
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complicated  or  time-consuming,  ARI 
740-1995  also  requires  that  the 
manufacturer  provide  a  method  and 
instructions  that  accomplish 
connections  and  clearing  within  15 
minutes.  Any  special  equipment 
required  for  clearing,  other  than  a 
vacuum  pump  or  manifold  gauge,  must 
be  provided  by  the  manufacturer  along 
with  the  recovery  or  recycling 
equipment,  and  the  clearing  procediu^ 
cannot  rely  upon  a  storage  cylinder 
below  the  saturated  pressure  of  the 
refrigerant.  In  setting  up  these 
constraints,  ARI  recognized  that 
procedures  that  require  exotic 
equipment  or  excessive  time  are  less 
likely  to  be  followed  than  procedures 
that  are  simple  and  fast. 

Another  source  of  potential  emissions 
is  oil  draining.  Refrigerant  oils  are 
designed  to  mix  well  with  refrigerants 
so  that  they  flow  easily  within  the 
refrigeration  system.  A  drawback  to  this 
characteristic  is  that  significant 
quantities  of  refrigerant  can  remain 
entrained  in  oil  that  is  withdrawn  from 
appliances.  Because  several  system 
contaminants  tend  to  concentrate  in  the 
oil,  many  recycling  and  recovery 
machines  include  an  oil  separator  that 
must  be  periodically  emptied.  To  ensure 
that  oil  draining  does  not  result  in 
excessive  refrigerant  emissions,  the  ARI 
740-1995  procedure  measures  the  mass 
of  refrigerant  that  is  released  from  oil 
after  its  removal  from  the  recovery  or 
recycling  equipment.  As  noted  above, 
the  sum  of  the  masses  of  this  refrigerant, 
the  refrigerant  emitted  during  condenser 
clearing,  and  the  refrigerant  emitted 
during  noncondensables  purging  caimot 
exceed  three  percent  of  the  mass  of 
refrigerant  processed  by  the  equipment. 

The  third  source  of  emissions 
addressed  by  ARI  740-1995  is  external 
hose  assemblies.  Although  ARI  740- 
1993  includes  a  permeability  limit  for 
internal  hoses  (of  5.8  g/cmVyr),  it  does 
not  include  such  a  limit  for  external 
hoses.  ARI  740-1995  establishes  a  limit 
of3.9g/cm2/yrat48.8''C{120''F)for    • 
all  hose  assemblies,  to  be  tested  under 
the  conditions  of  UL  1963.  (Hoses  that 
are  already  UL  recognized  as  having 
passed  UL  1963  need  not  be  retested). 

EPA  believes  that  these  emissions 
limits  will  ensure  that  recycling  and 
recovery  equipment  achieves  the  lowest 
achievable  level  of  emissions.  EPA 
requests  comment  on  adopting  these 
emissions  limits  from  the  ARI  740-1995 
standard. 

5.  Requirements  for  Equipment 
Advertised  as  "Recycling  Equipment" 

Because  EPA  is  proposing  to  require 
that  representative  samples  of  used 
refrigerants  be  chemically  analyzed  to 


verify  their  piuity  before  they  are  used 
in  another  owner's  equipment,  EPA 
does  not  believe  that  it  is  necessary  to 
require  that  refrigerant  be  processed  or 
recycled  in  any  particular  way.  The 
analysis  itself  guarantees  that  refrigerant 
meets  the  reqiured  purity  standard.  For 
this  reason,  EPA  is  not  requiring  that 
contractors  use  recycling  as  opposed  to 
recovery  equipment  to  handle 
refrigerants.  (Recovery  equipment  is 
designed  simply  to  recover  the 
refrigerant  without  cleaning  it;  recycling 
equipment  is  designed  to  clean  the 
refrigerant  to  some  extent.)  However, 
EPA  believes  that  technicians  and 
contractors  should  have  some  assiuance 
that  equipment  that  is  marketed  as 
"recycling  equipment"  is  capable  of 
cleaning  up  used  refrigerant  to  some 
minimum  level.  This  assurance  would 
be  especially  useful  to  contractors  who 
use  recycUng  equipment  to  purify 
refrigerant  for  use  in  the  same  owner's 
equipment  because  these  contractors 
may  not  use  any  other  means  to  assure 
reMgerant  purity. 

Although  ARI  740-1995  includes  a 
test  of  the  ability  of  recycling  equipment 
to  clean  up  a  standard  sample  of  dirty 
refrigerant  and  requires  that  the  final 
contaminant  levels  of  the  recycled 
refrigerant  be  presented  for  each  make 
and  model,  it  does  not  establish  any 
maximum  allowable  levels  for  these 
contaminants.  However,  IRG-2  contains 
recommended  maximum  contaminant 
levels  for  refrigerant  that  is  returned  to 
its  original  equipment  or  to  equipment 
with  the  same  owner.  IRG-2  further 
states: 

Recycling  equipment  that  is  certified  to 
ARI  Standard  740,  "Performance  of 
Refrigerant  Recovery/Recycling  Equipment," 
and  capable  of  consistently  cleaning 
refrigerant  to  the  contaminant  levels  in  this 
Table  should  be  used.  The  refrigerant  sample 
used  in  ARI  Standard  740  is  representative  of 
a  highly  contaminated  system,  so  recycling 
equipment  that  can  clean  the  refrigerant  in 
this  test  to  the  contaminant  levels  in  the 
Table  has  acceptable  cleaning  capabilities. 

Thus,  the  "clean-up"  test  in  the  ARI  740 
Standard  and  the  maximum 
contaminant  levels  in  IRG-2  can  be 
combined  to  establish  a  test  and 
standard  for  recycling  equipment.  EPA 
i^  proposing  that  equipment  that  is 
marketed  as  "recycling"  equipment 
would  have  to  be  able  to  clean  up  the 
ARI  740  sample  of  dirty  refrigerant  to 
the  maximum  cont{miinant  levels  listed 
in  IRG-2  when  tested  under  the 
conditions  of  ARI  740.  Below  is  a 
reprint  of  the  Maximimi  Contaminant 
Levels  of  Recycled  Refrigerants 
included  in  the  IRG-2  standard.  EPA  is 
proposing  to  make  the  change  effective 
90  days  after  pubUcation  of  the  final 


rule  to  give  manufacturers  the 
opportunity  to  change  their  advertising 
and  marketing  materials,  if  necessary. 


EPA  requests  comment  on  this  proposal 
and  the  proposed  effective  date. 


Maximum  Contaminant  Levels  of  Recycled  Refrkserants  in  Same  Owner's  Equipment 


Contaminants 


Acid  Content  (t>y  wt.) 

Moisture  (l)y  wL) 

Non  Condensable  Gas  (by  vol.) 
High  Boiling  Residues  (by  vd.) 
Chlorides  by  Silver  Nitrate  Test 

Particulates 

Other  Refrigerants  


Low  pressure 
systems 

1.0  PPM  

20  PPM  

N/A  

1.0% 

NoluriMlity  .... 
Visually  dean 
2.0% 


R-12  systems 


1.0  PPM  

10  PPM  

2.0% 

0.02% 

Noturtlidity  ... 
Visually  dean 
2.0% 


AH  other  sys- 
tems 


1.0  PPM 

20PPV 

2.0% 

0.02% 

No  turbidity 

Visually  dean. 

2.0% 


6.  Durability  Testing 

One  suggested  addition  to  ARI  740- 
1993  that  was  not  included  in  ARI  740- 
1993  is  mandatory,  long-term  durability 
testing  of  recovery  and  recycling 
equipment.  Equipment  durability  is  of 
concern  because  if  equipment 
repeatedly  fails  prematurely, 
technicians  may  eventually  elect  not  to 
spend  the  money  to  repair  or  replace  it, 
resulting  in  refrigerant  emissions.  As 
noted  in  the  final  rule  published  on  May 
14, 1994,  recovery  and  recycling 
equipment  may  he  constructed  using 
components  very  similar  to  those  in  air- 
conditioning  and  refrigeration 
equipment,  but  recovery  and  recycling 
equipment  is  regularly  subject  to  more 
stressful  conditions  than  most  air- 
conditioning  and  refrigeration 
equipment.  For  instance,  recovery  and 
recycling  equipment  will  often  operate 
at  higher  than  ideal  temperatures  as  it 
pulls  vacuums  on  appliances. 

To  investigate  the  need  for  mandatory 
third-party  equipment  durability  testing, 
EPA  has  met  with  the  commenters  who 
supported  such  testing  and  with  ARI 
and  manufacturers  of  recovery  and 
recycling  equipment.  EPA  has  also  used 
its  information  collection  authority 
under  section  114  of  the  Act  to  survey 
manufacturers  of  recovery  and  recycling 
equipment  regarding  causes  and  rates  of 
recovery  equipment  failure.  Finally, 
EPA  has  considered  the  extent  to  which 
the  goals  of  mandatory  durability  testing 
may  already  be  met  by  manufacturers' 
in-house  durability  testing,  market 
forces,  and  the  revisions  to  the  ARI  740 
Standard  discussed  above. 

Based  on  this  investigation,  EPA  does 
not  believe  that  mandatory,  third-party 
durability  testing  is  necessary  to  ensure 
adequate  equipment  performance.  First, 
equipment  durability  has  a  much  less 
direct  relationship  to  refrigerant 
emissions  than  do  refrigerant  recovery 
levels  or  rates.  In  fact,  unless  recovery 
equipment  is  so  short-lived  that 
technicians  repeatedly  wear  it  out  and 


grow  tired  of  repairing  it  or  replacing  it. 
durability  has  no  effect  on  refrigerant 
emissions.  Detailed  statistics  obtained 
from  manufacturers  indicate  that 
recovery  equipment  does  not  wear  out 
this  quickly;  failure  rates  generally  fall 
below  five  percent  per  year. 

Second,  to  the  extent  that  durability 
has  been  a  problem,  the  market  itself 
appears  to  have  acted  to  address  it. 
According  to  manufacturers,  models 
that  experienced  relatively  high  failure 
rates  have  either  been  taken  off  the 
market  or  have  had  their  designs 
corrected  to  address  the  problem.  An 
article  from  the  Air  Conditioning, 
Heating,  and  Refrigeration  News 
supports  this  view  ^.  Contractors  noted 
either  that  their  recovery  units  were 
holding  up  well,  or  that  they  had 
changed  their  purchasing  criteria  to 
emphasize  durability  over  price.  The 
contractors  who  had  changed  their 
criteria  observed  that  job  interruptions 
caused  by  recovery  equipment 
breakdowns  had  cost  them  business. 
Similarly,  recovery  equipment 
manufacturers  stated  that  excessive 
repairs  under  warranty  were  expensive 
to  bear,  giving  them  a  clear  incentive  to 
increase  equipment  longevity  and 
reliability. 

Third,  manufacturers  observed  that 
recovery  technology  in  general, 
including  features  to  enhance 
equipment  durability,  has  advanced 
markedly  since  refrigerant  recovery  was 
first  required  in  1992.  Many  problems 
emerged  during  the  first  year  of 
manufacture  and  use  of  recovery 
equipment,  which  involved  adapting 
existing  refrigeration  technology  to  new 
demands.  These  problems  have  been 
detected  and  addressed. 

Fourth,  EPA  believes  that  any  new 
equipment  that  is  likely  to  fail  under 
stress  is  likely  to  be  identified  by  the 


'  "Hot  Customers  Don't  Sweat  Over  Extra 
Recovery  Costs."  B.  Checkel -Hanks.  Air- 
Conditioning.  Heating,  and  Befrigeration  News. 
August  21. 1995. 


enhanced  ARI  740  Standard,  which,  as 
discussed  above,  includes  new.  more 
strenuous  testing  at  high  temp>eratures. 
Testing  laboratories  have  indicated  that 
equipment  that  passed  the  old  test 
"marginally"  have  not  passed  the  new 
one. 

Finally,  ARI  and  manufacturers  have 
noted  that  durability  testing,  because  it 
is  necessarily  lengthy,  would  add 
considerable  cost  to  the  equipment 
certification  procedure.  One  test  that 
was  submitted  by  a  commenter  who 
supported  durability  testing  would 
require  the  continuous  operation  of  the 
equipment  for  30  hours.  This  would 
double  or  triple  the  cost  of  equipment 
certification.  At  the  same  time,  the 
information  gathered  from  such  a  test 
may  not  be  applicable  to  the  field,  since 
recovery  equipment  is  seldom  required 
to  function  continuously  for  30  hours. 
Given  the  improvements  in  recovery 
equipment  that  have  resulted  from  the 
market  and  the  enhanced  ARI  740 
standard.  EPA  does  not  believe  that  any 
further  environmental  benefits  gained 
from  durability  testing  would  justify  its 
costs.  Therefore,  today's  action  does  not 
propose  mandatory  durability  testing  of 
recycling  and  recover,'  equipment. 

H.  Major  and  Minor  Repairs 

Effective  July  13.  1993,  technicians 
were  required  to  evacuate  air- 
conditioning  and  refrigeration 
equipment  to  established  vacuum 
levels.  However,  EPA  granted  an 
exception  to  the  evacuation 
requirements  for  non-major  repairs  that 
are  not  followed  by  an  evacuation  of  the 
appliance  to  the  environment,  and  for 
appliances  with  leaks  that  make  the 
required  evacuation  levels  impossible  to 
attain.  EPA  intended  non-major  repairs 
to  include  procedures  that  involve 
uncovering  only  a  small  opening  in  the 
appliance,  that  take  place  in  only  a  few 
minutes,  and  that  are  not  followed  by  an 
evacuation  of  the  appliance  to  the 
environment  (high-level  evacuation). 
EPA  believed  that  such  repairs  would 
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result  in  the  release  of  very  little 
refrigerant  to  the  environment. 

However,  EPA  did  not  explicitly 
define  '.'non-major"  repairs;  instead, 
EPA  defined  "major"  repairs  as 
maintenance,  service,  or  repair  that 
involves  removal  of  the  compressor, 
condenser,  evaporator,  or  auxiliary  heat 
exchanger  coil.  These  procedures  are 
relatively  time-consuming  and/ or  leave 
large  openings  in  the  system  through 
which  refrigerant  can  escape  (and  air 
and  moisture  can  enter).  After  such 
procedures,  evacuation  of  the  system  to 
the  environment  is  customarily 
performed,  expelling  any  residual 
refrigerant  into  the  atmosphere. 

1.  Comments  Received  Since  the  Final 
Rule 

Since  the  final  rule  was  published, 
EPA  has  received  several  comments  that 


request  that  EPA  expand  and  clarify  the 
current  deHnition  of  "major"  and 
explicitly  define  "non-major"  repairs. 

Commenters  believed  that  the  current 
definition  of  major  repairs  was  too 
narrow,  excluding  some  types  of  repair 
that  result  in  considerable  refrigerant 
release.  They  recommended  that  the 
definition  be  modified  to  reflect  the 
following:  major  repairs  or  service 
procedures  that  (1)  involve  the  removal 
of  the  compressor,  condenser, 
evaporator  or  auxiliary  heat  exchanger, 
or  (2)  require  the  appliance  to  be  open 
to  the  atmosphere  for  an  extended 
period  of  time,  or  (3)  require  the 
uncovering  of  large  openings  that 
cannot  be  isolated  or  capped.  The 
commenters  also  recommended  that 
before  major  repairs  were  undertaken, 
appliances  should  be  required  to  be 


evacuated  to  25  mm  Hg  absolute  (per 
EPA  standards). 

Several  commenters  maintained  that 
non-major  repairs  should  be  explicitly 
defined  as  repairs  or  service  procedures 
that  involve  uncovering  only  a  small 
opening  in  the  appliance  and  take  place 
in  only  a  few  minutes,  or  that  involve 
openings  that  may  be  capped  or  isolated 
using  isolation  valves,  thereby  limiting 
the  quantity  of  refrigerant  lost  to  the 
atmosphere.  Additionally,  commenters 
recommended  that  technicians  be 
required  to  meet  the  following  standards 
for  minor  repairs:  1)  technicians  must  be 
able  to  hold  the  unit  at  0  PSIG;  (2)  the 
unit  may  not  be  open  for  more  than  15 
minutes. 

One  commenter  submitted  the 
following  list,  which  classifies  several 
common  service  procedures  or  repairs 
as  either  major  or  minor. 


Maintenance/service  task 


1.  ShM  Seal  Raptace  (OCV)  

2.  Oi  Chwge  (oil  tecnp  @  135  deg.) 

3.  Oil  RHar  Change  

4.  Vent  Line  Solenoid  Valve  Repair  — 

5.  Vent  Line  Solenoid  Replace 

6.  Oi  Pump  an*br  Motor - ». 

7.  Oil  Pressure  RegiMor _ 

S.  3id  Stage  Vane  Bellows  Repair/Replace „ 

9. 1st  Stage  Vane  Oper.  Repair/Replace 

ia  0«  Educlor „ 

11.  Motor  Cooing  Orifice 

12.  Ttwusi  Bearing  (beM  bearing)  Replace  

13.  Thrust  Bearing  Cover  Gasket  Replace  

14.  Pressure  ControVTransducer/Gage  Replace  

15.  Suction  Ebow  Gasket  Replace 

16.  Terminal  Board  Gasket  Replace 

17.  Tenninal  Stud  "O"  Ring  Replace  .„ 

18.  Purifier  Purge  Drier  Core  Replace 

19.  OU  Style  Purge  Seivice  and  Repair  (aH) 

20.  Eoonctnizer  Gasket  Replace  (uppsr) 

21.  Economizer  Gasket  Replace  (tower) 

22.  Hot  Gas  Bypass/Free  Cool.  Val.  Stem  Repair 

23.  Hoi  Gas  Bypass/Free  Cool.  Val.  Gasket  Replace 

24.  Oi  Cooler  replace  wMh  Isolation  Valves  

25.  Oi  Cooler  replace  without  Isolatkxi  Valves  

26.  Oi  Heater  (dwect  immersion)  Replace 

27.  Orifice  Check/Clean  "Upper  15  Minutes  Max 

28.  Orifice  Wofk  UpperA.x3wer  Over  15  Minutes  

29.  Rupture  Disk  Replace  

30.  Purge  Solenoid  Val^  Replace  

31.  Oisdwrge  Spool  Gasket  Replace 

32.  Oi  Sump  Gasket  Replace 

33.  SigM  Glass  Replace  (Evap.  glass  or  any  sokter  type) 

34.  Sight  Glass  Replaoe  (oi  system,  non-soWer) 

36.  Valves,  Service,  Uqud 

36.  Valves,  Service,  Vapor 

37.  Rare  RtUng  Repair 

38.  SoMar  or  Braze  Joint  Repair,  Vapor  Sectton 

39.  Solder  or  Braze  Joint  Repair,  Liqukj  Section 

40.  Oi  dboler  Repair/Replace 

41.  Ftaat  Chamber  Gasket  Replace  or  Float  Repair  

42.  Motor  Temp.  Sensor  Place  CRing  Replace 

43.  Rupture  Guard  Instaflation  


Minor 


Major 


XXX 

XXX 

XXX 

xxx 

xxx 

XXX 

"xxx 

XXX 

•• " 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 
xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 
xxx 

XXX 

xxx 

UMI 


2.  Proposed  Definitions 

EPA  agrees  with  the  commenters  that 
major  repairs  of  low-pressure  chillers 
have  been  defined  too  narrowly  and 
should  be  expanded.  EPA  is  therefore 
proposing  to  revise  the  definitions  of 
major  repairs  and  to  define  non-major 
repairs  as  follows: 

(a)  Non-Major  Repairs  of  Low- 
Pressure  Chillers.  To  be  classified  as 
non-major  repairs  or  service  procedures, 
the  procedure  or  repair  must  (1)  involve 
uncovering  only  a  small  opening  (less 
than  2  inches  in  diameter)  in  the 
appliance,  or  involve  openings  that  may 
be  capped  or  isolated  using  isolation 
valves,  (2)  require  the  appliance  to  be 
open  for  no  more  than  15  minutes,  and 
(3)  permit  the  technician  to  hold  the 
appliance  at  0  psig. 

(b)  Major  Repairs  for  Low-Pressure 
Chillers.  Major  repairs  for  low-pressure 
chillers:  (1)  involve  removal  of  the 
compressor,  condenser,  evaporator  or 
auxiliary  heat  exchanger,  (2)  require  the 
appliance  to  be  open  to  the  atmosphere 
for  more  than  15  minutes,  or  (3)  involve 
a  large  opening. 

EPA  requests  comments  on  these 
definitions.  EPA  is  particularly 
interested  in  whether  these  definitions 
are  specific  enough,  whether  other  types 
of  repairs  should  be  considered  and 
whe^er  this  definition  is  consistent 
with  industry  practices  and/or 
terminology. 

/.  Change  in  the  Definition  of  Small 
Appliance 

1.  Background 

On  May  14, 1993,  EPA  published  final 
regulations  expanding  its  proposed 
definition  of  "small  appliance."  EPA 
had  previously  proposed  a  definition  for 
small  appliances  that  included  air- 
conditioning  or  refrigeration  equipment 
containing  less  than  one  pound  of 
charge  during  normal  operation. 

EPA  received  a  number  of  comments 
that  the  one-pound  limit  used  in  the 
proposed  definition  was  too  restrictive. 
Commenters  also  stated  that  room  air 
conditioners,  packaged  terminal  air 
conditioners,  and  packaged  terminal 
heat  pumps  are  sufficiently  similar  to 
household  refrigerators  and  freezers  to 
justify  inclusion  in  the  definition  of 
"small  appliances." 

EPA  agreed  with  these  comments  and 
expanded  the  definition  of  small 
appliances  to  the  following: 

Small  appliance  means  any  of  the 
following  products  that  ace  hilly 
manu&ctured,  charged,  and  hermetically 
sealed  in  a  factory  with  five  (5)  pounds  or 
less  of  refrigerant:  Refrigerators  and  freezers 
designed  for  home  use,  room  air  conditioners 
(including  window  air  conditioners  and 


packaged  terminal  air  conditioners), 
packaged  terminal  heat  pumps, 
dehumidifiers,  under-the-counter  ice  makers, 
vending  machines,  and  drinking  water 
coolers. 

2.  Additional  Comments 

Since  the  promulgation  of  the  final 
rule,  EPA  has  received  additional 
comments  requesting  further  expansion 
of  the  definition  of  small  appliances  to 
include  units  that  meet  the  criteria  for 
small  appliances  described  in  the 
beginning  of  the  definition,  but  that  are 
not  specifically  listed  at  the  end  of  the 
definition.  EPA  could  accomplish  this 
by  making  the  list  of  appliances  in  the 
definition  illustrative  rather  than 
restrictive,  by  removing  the  list  of 
appliances  from  the  definition  (leaving 
only  the  criteria),  or  by  explicitly  adding 
refrigerators  and  freezers  built  for 
medical  research,  industrial  research 
and  processes,  and  as  components  in 
other  equipment,  to  the  definition. 

These  comments  stated  that  these 
refrigerators  and  freezers  used  for 
medical  research,  industrial  research 
and  processes  and  as  components  in 
other  equipment  (such  as  purge  units  in 
chillers)  are  extremely  similar  to  the 
products  designed  for  home  use  but  are 
excluded  from  language  of  the  current 
definition  of  small  appliances. 
Commenters  stated  that  these  units  meet 
the  spirit  of  the  definition  of  small 
appliances  in  that  they  are  hermetically 
sealed  in  the  factory  with  five  (5) 
pounds  of  refrigerant  or  less,  rarely 
require  entry  into  the  system  and  rarely 
develop  refrigerant  leaks.  Thus,  the 
definition  should  be  expanded  to  treat 
them  the  same  way  in  the  rule  as 
household  refrigerators  and  freezers. 

3.  Today's  Proposal 

EPA  agrees  with  the  commenters  that 
refrigerators  and  freezers  that  are  built 
for  medical  research,  industrial 
research,  or  processes,  or  that  used  as 
components  in  other  equipment,  and 
that  are  hermetically  sealed  at  the 
factory  and  contain  less  than  five  (5) 
pounds  of  charge,  should  be  added  to 
the  definition  of  small  appliances.  EPA 
is  therefore  proposing  to  revise  the  final 
definition  of  "small  appliances"  to: 

Small  appliance  means  any  product  that  is 
fully  manufactured,  charged  and 
hermetically  sealed  in  a  factory  with  five  (5) 
pounds  or  less  of  refrigerant,  including,  but 
not  limited  to,  refrigerators  and  freezers 
designed  for  home  use,  as  components  in 
other  equipment,  medical  research,  or 
industrial  research,  room  air  conditioners 
(including  window  air  conditioners  and 
packaged  terminal  heat  pumps), 
dehumidifiers,  under-the-counter  ice  makers, 
vending  machines,  and  drinking  water 
coolers, 


Note  that  the  list  of  appliances  in  this 
revised  definition  is  illustrative  rather 
then  restrictive.  EPA  requests  comments 
on  this  proposed  definition  of  small 
appliances.  EPA  is  particularly 
interested  in  whether  it  would  be 
helpful  to  list  additional  examples  of 
appliances  that  would  be  considered 
"small  appliances"  under  the  criteria  of 
the  definition. 

III.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0M6  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  proposed  action  to 
amendment  to  the  final  rule  is  not  a 
"significant  regulator)'  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review 
under  the  Executive  Order. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Acn  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
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regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-efliBCtive,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  NPRM  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  private  sector 
of  less  than  $100  million  in  any  one 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-elective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  As  discussed  in  this 
preamble,  many  aspects  of  this  NPRM 
proposes  to  provide  increased  flexibility 
that  may  have  the  net  effect  of  reducing 
the  burden  of  part  82  subpart  F  of  the 
Stiato^heric  Protection  regulations  on 
regulated  entities,  including  State,  local, 
and  tribal  governments  or  private  sector 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  to  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  will  be  assigned  a 
control  number.  OMB)  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Since  there  are  additional 
informational  collection  requirements 
required  by  this  proposed  amendment, 
EPA  has  determined  that  the  Paperwork 
Reduction  Act  does  apply  to  this 
proposed  rulemaking  and  a  revised 
Information  Collection  Request 
document  is  being  prepared. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Director,  Regulatory  Information 
Division;  EPA;  401  M  Street  SW.  (Mail 
Code  2136);  Washington,  DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act.  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
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regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemetking,  it  must  prep>are 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
amendment  will  have  on  the  regulated 
community  will  either  serve  to  provide 
relief  from  otherwise  more  burdensome 
requirements,  or  will  not  have  a 
negative  economic  impact  on  a 
substantial  number  of  small  entities.  An 
examination  of  the  impacts  on  small 
entities  was  discussed  in  the  initial  final 
rule  promulgated  under  §  608  (58  FR 
28660).  That  final  rule  assessed  the 
impact  the  rule  may  have  on  small 
entities.  A  sepaiate  regulatory  impact 
analysis  was  developed.  That  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 

I  certify  that  this  amendment  to  the 
refrigerant  recycling  rule  will  not  have 
any  additional  negative  economic 
impacts  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection.  Air 
pollution  control.  Contractors, 
Laboratories,  Major  repairs.  Minor 
repairs,  Reclaimers,  Reclamation, 
Recycling,  Reporting  and  recordkeeping 
requirements.  Technician. 

Dated:  February  14. 1996. 
Carol  M.  Browner, 
Administrator. 

Part  82,  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations,  part  82,  is 
proposed  to  be  amended  as  follows: 

PAFTT  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601.  7671- 

7671q. 

2.  SectioYi  82.152  is  amended  by 
removing  the  definition  for  "Major 
repair,"  by  revising  the  definition  for 
"MVAC-like  appliance,"  "reclaim,"  and 
"small  appliance:"  and  by  adding  new 
definitions  in  alphabetical  order  to  read 
as  follows: 

§82.152    Definitions. 

•        •        *         *         * 

Contractor-reclaimed  refrigerant 
means  refrigerant  that  has  remained  in 
custody  of  a  single  technician  or 
contractor  and  a  representative  sample 


of  that  refilgerant  as  defined  in  this 
section  has  been  chemically  analyzed  by 
a  certified  laboratory  to  determine  that 
it  has  been  reprocessed  to  at  least  the 
purity  specified  in  the  ARI  Standard 
700-1993,  Specifications  for 
Fluorocarbon  Refrigerants  (appendix  A 
to  40  CFR  part  82,  subpart  F). 
Refrigerant  reprocessed  in  this  manner 
will  be  considered  reclaimed  refrigerant 
consistent  with  the  definition  of  reclaim 
contained  in  this  section. 

•  •        *        •        • 

Major  repairs  of  low-pressure  chillers 
means  repair  involving  removal  of  the 
compressor,  condenser,  evaporator  or 
auxiliary  heat  exchanger,  or  any  repair 
that  requires  the  appliance  to -open  to 
the  atmosphere  for  more  than  15 
minutes  or  that  requires  large  openings 
to  be  uncovered. 
***** 

MVAC-like  appliance  means 
mechanical  vapor  compression,  open- 
drive  compressor  appliances  with  a 
normal  charge  of  20  pounds  or  less  of 
refrigerant  used  to  cool  the  driver's  or 
passenger's  compartment  of  a  non-road 
motor  vehicle.  This  includes  the  air- 
conditioning  equipment  found  on 
agricultural  or  construction  vehicles. 
This  definition  is  not  intended  to  cover 
appliances  using  HCFC-22  refrigerant. 
***** 

Non-major  repair  of  low  pressure   ' 
chillers  means  any  service  procedures  or 
repairs  that:  (1)  involve  uncovering  only 
a  small  opening  (less  than  2  inches  in 
diameter)  in  the  appliance  for  no  more 
than  15  minutes,  or  (2)  involve  openings 
that  may  be  capped  or  isolated  using 
isolation  valves,  and  (3)  permit  the 
technician  to  hold  the  appliance  at  0 
psig. 
***** 

Reclaim  refrigerant  means  to 
reprocess  refrigerant  to  at  least  the 
purity  specified  in  the  ARI  Standard 
700-1995,  Specifications  for 
Fluorocarbon  Refrigerants  (appendix  A 
to  40  CFR  part  82,  subpart  F),  and  to 
verify  this  purity  using  the  analytical 
methodology  prescribed  in  the  ARI 
St&ndard  700-1995.  Contractor- 
reclaimed  refrigerant  as  defined  in  this 
section  is  included  in  this  definition. 

*  *        *        *        * 

Representative  sample  means  for  the 
purposes  of  40  CFR  Part  82,  subpart  F, 
a  sample  taken  from  each  container  of 
refrigerant  to  be  chemically  analyzed 
and  tested  to  ARI  Standard  700-1995 
prior  to  packaging  for  resale  or  reuse. 
Such  samples  will  be  at  least  500  ml 
and  shipped  in  stainless  steel  test 
cylinders  that  include  W  valve 
assembly  and  pressure  relief  rupture 


disc.  Cylinders  shall  be  rated  by  the 
Department  of  Transportation. 

***** 

Small  appliance  means  any  product 
that  is  fully  manufactured,  charged,  and 
hermetically  sealed  in  a  factory  with 
five  (5)  pounds  or  less  of  refrigerant, 
including,  but  not  limited  to, 
refrigerators  and  fi^ezers  designed  for 
home  use  or  for  medical  or  industrial 
research,  room  air  conditioners 
(including  window  air  conditioners  and 
packaged  terminal  air  heat  pumps), 
dehiunidifiers,  under-the-coimter  ice 
makers,  vending  machines,  and 
drinking  water  coolers. 
***** 

3.  Section  82.154  is  amended  by 
revising  paragraphs  (g),  (h),  and  (m)  to 
read  as  follows: 

§82.154    Prohibitions. 

•        •        *        •        • 

(g)  No  person  may  sell  or  offer  for  sale 
for  use  as  a  refrigerant  any  class  I  or 
class  n  substance  consisting  wholly  or 
in  part  of  used  refrigerant  imless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  as  defined  in  §  82.152; 

(2)  'The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  appliance  and 
recycled  in  accordance  with  40  CFR  Part 
82,  Subpart  B; 

(3)  The  class  I  or  class  n  substance  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the  class 
I  or  class  n  substance;  or 

(4)  The  class  I  or  class  n  substance  is 
being  transferred  between  two  wholly- 
owned  subsidiaries  of  the  same  holding 
company. 

(h)  No  person  may  sell  or  offer  for  sale 
for  use  as  a  refrigerant  any  class  I  or 
class  n  substance  consisting  wholly  or 
in  part  of  used  refrigerant  unless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  by  a  person  who  has 
been  certified  as  a  reclaimer  pursuant  to 
§  82.165  or  the  substance  has  imdergone 
contractor  reclamation; 

(2)  The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-Kke  appliance  and 
recycled  in  accordance  with  40  CFR  82 
part  Subpart  B; 

(3)  The  class  I  or  class  II  substance  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the  class 
I  or  class  n  substance;  or 


(4)  The  class  I  or  class  II  substance  is 
being  transferred  between  two  wholly- 
owned  subsidiaries  of  the  same  holding 
company. 

(m)  No  person  may  sell  or  distribute, 
or  offer  for  sale  or  distribution,  any  class 
I  or  class  n  substance  for  use  as  a 
refrigerant  to  any  person  unless: 

(1)  The  buyer  has  been  certified  as  a 
Type  I,  Type  II,  Type  IE,  or  Universal 
technician  pursuant  to  §82.161; 

(2)  The  buyer  has  completed  a 
voluntary  certification  program 
requesting  approval  under  §  82.161(g) 
by  December  9, 1994.  This  paragraph 
expires  on  May  15, 1995. 

(3)  The  buyer  has  been  certified 
pxu^uant  to  40  CFR  part  82,  subpart  B 
and  the  refrigerant  is  either  CFC-12  or 
an  approved  substitute  consisting 
wholly  or  in  part  of  a  class  I  or  class  II 
substance  for  use  in  motor  vehicle  air 
conditioners  pursuant  to  40  CFR  part 
82,  subpart  G; 

(4)  The  refrigerant  is  sold  only  for 
eventual  resale  to  certified  technicians 
or  to  appliance  manufacturers  (e.g.,  sold 
by  a  manufacturer  to  a  wholesaler,  sold 
by  a  technician  to  a  reclaimer); 

(5)  The  refrigerant  is  sold  to  an 
appliance  manufacturer, 

(6)  The  refrigerant  is  contained  in  an 
appliance,  and  after  January  9, 1995,  the 
refrigerant  is  contained  in  an  appliance 
with  a  fully  assembled  refrigerant 
circuit; 

(7)  The  refrigerant  is  charged  into  an 
appliance  by  a  certified  technician  or  an 
apprentice  during  maintenance,  service, 
or  repair;  or 

(8)  The  refrigerant  is  charged  into  an 
appliance  by  a  technician  who 
successfully  completed  a  voluntary 
certification  program  requesting 
approval  under  §  82.161(g)  by  December 
9, 1994.  This  paragraph  (m)(8)  expires 
on  May  15, 1995. 

(9)  Rules  stayed  for  reconsideration. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of  40  CFR 
82.154(m),  only  as  it  applies  to 
refrigerant  contained  in  appliances 
without  fully  assembled  refrigerant 
circuits,  is  stayed  from  April  27, 1995 

(until  EPA  takes  final  action  on  its 
reconsideration  of  these  provisions.  EPA  will 
publish  any  such  final  action  in  the  Federal 
Register). 

•         *         »         •         * 

4.  Section  82.156  is  amended  by 
revising^paragraph  (a)(2)(i)(B)  to  read  as 
follows: 


§82.156    Required  prsctleM. 

(a)  •  •  • 

(2).  •  * 

(i)*  *  • 

(B)  Be  pressurized  to  0  psig  before  it 
is  opened  if  it  is  a  low-pressure 
appliance  and  cover  openings  when 
isolation  valves  are  present  or  when  the 
openings  can  be  capped  during  the 
service.  Persons  pressurizing  low- 
pressure  appliances  that  use  refrigerants 
with  boiling  points  at  or  below  85 
degrees  Fahrenheit  at  29.9  inches  of 
mercury  (standard  atmospheric 
pressure),  (e.g.,  CFC-11  and  HCFC-123). 
must  not  use  methods  such  as  nitrogen, 
that  require  subsequent  purging. 
Persons  pressurizing  low-pressure 
appliances  that  use  refrigerants  with 
boiling  points  above  85  degrees 
Fahrenheit  at  29.9  inches  of  mercury, 
e.g.,  CFC-113,  must  use  heat  to  raise  the 
internal  pressure  of  the  appliance  as 
much  as  possible,  but  may  use  nitrogen 
to  raise  the  internal  pressure  of  the 
appliance  frY>m  the  level  attainable 
through  use  of  heat  to  atmospheric 
pressme;  or 

5.  Section  82.158(b)(1)  is  amended  by 
removing  the  phrase  "ARI  Standard 
740-1993,  Performance  of  Refrigerant 
Recovery,  Recycling  and/or  Reclaim 
Equipment  (ARI  740-1993)  (appendix 
B)"  and  adding  in  its  place  "appendix 
B".  by  revising  paragraph  (b)(3).  by 
removing  paragraph  (b)(4),  by 
redesignating  paragraphs  (b)(5)  and 
(b)(6)  as  paragraphs  (b)(4)  and  (b)(5). 
and  by  adding  paragraph  (b)(6)  to  read 
as  follows: 

§  82. 1 58    Standards  for  recycling  and 
recovery  aquipmanL 


(b)  *  •  * 

(3)  The  equipment  must  meet  the 
"General  Equipment  Requirements"  in 
Section  4  of  appendix  B. 

(6)  Effective  |90  days  after  publication 
of  the  final  rule),  equipment  that  is 
advertised  or  marketed  as  "recycling 
equipment"  must  be  capable  of  cleaning 
the  standard  contaminated  refrigerant 
sample  of  appendix  B.  Section  5,  to  the 
levels  in  the  following  table  when  tested 
under  the  conditions  of  apf)endix  B. 


Maximum  Contaminant  Levels  of  Recycled  Refrigerants  in  Same  Owner's  Equipment 


Contaminants 

Low  pressure  systems 

R-12  systems 

All  other  systems 

Acid  Content  (Iw  wt.) 

1.0  PPM 

1.0  PPM 

1 .0  PPM 

UMI 
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Maximum  CoNTAMiNAhn'  Levels  of  Recycled  Refrigerants  in  Same  Owner's  Equipment— Continued 


Contaminants 


Moislura  (by  wL) 

Non  Condensabte  Gas  (by  vol.) 
High  Being  Residues  (by  vol.)  . 
Chlondes  t^  Silver  Nitrate  Test 


Other  Refrigerants 


Low  pressure  systems 


20  PPM  

N/A  

1.0% 

No  turbidity  ... 
VIsuaHy  clean 
2.0% 


R-12  systems 


10  PPM 

2.0% 

0.02% 

Noturt>idKy.  .. 
Visually  clean 
2.0% 


All  other  systems 


20  PPM 

2.0% 

0.02% 

No  turbidity. 

Visually  clean. 

2.0% 


6.  Section  82.164  is  amended  by 
fevising  the  heading  and  paragraphs  (a), 
(b),  and  l)y  removing  paragraphs  (c),  (d), 
(e),  (f)  and  (g)  to  read  as  follows: 

|t2.1f4    necMmef  eeftHlcetlon  pfograma. 

•       •       •       •        • 

(a)  EfliBctive  persons  reclaiming  used 
refrigerant  for  sale  to  a  new  owner  must 
either 

(1)  Be  a  reclaimer  certified  by  an  EPA- 
approved  reclaimer  certification 
program  in  accordance  with  this  section 
and  the  requirements  specified  in 
§82.165; 

(2)  In  cases  where  the  custody  and 
control  of  the  refrigerant  charge  is 
maintained,  have  a  representative 
sample  of  that  refrigerant  from  each 
container  tested  by  a  laboratory  certified 
by  an  EPA-approved  laboratory 
certification  program  in  accordance 
with  §82.167  to  ensure  that  the 
refrigerant  has  been  reclaimed  to  at  least 
ARI  Standard  700-1995;  or 

(3)  As  permitted  in  paragraphs  (a)(1) 
and  (2)  of  this  section. 

(1)  Reclaimers  certified  by  EPA  prior 
to  (30  Days  From  the  Date  of  Publication 
of  the  final  rule]  may  continue  to 
reclaim  used  refrigerant  for  sale  to  a 
new  owner  until  six  months  from  the 
date  EPA  approves  at  least  one 
reclaimer  certification  program. 

(2)  Reclaimers  certified  by  EPA  prior 
to  |30  Days  From  the  Date  of  Publication 
of  the  final  rule]  may  not  reclaim  used 
refrigeration  for  sale  to  a  new  owner  six 
months  after  the  date  EPA  approves  at 
least  one  reclaimer  certification 
program,  imless  the  reclaimer  has  been 
certified  by  an  EPA-approved  reclaimer 
certification  program,  approved  in 
accordance  with  this  section. 

(b)  Any  person  seeking  approval  as  a 
reclaimer  certification  program  may 
apply  for  approval  by  the  Administrator. 
llie  application  must  be  sent  to:  Section 
608  Recycling  Program  Manager, 
Reclaimer  Certification,  Stratospheric 
Protection  Division,  6205J,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Applications  for  approval  must  include 
written  information  verifying  the  ability 
of  the  reclaimer  certification  program  to 
ensure  that  reclaimers  it  certifies  meet 


UMI 


the  criteria  listed  in  this  section  and  in 
§82.165. 

(1)  Reclaimer  certification  programs 
must  demonstrate  to  EPA  the  ability  to 
perform  oversight  and  verification  to 
provide  reasonable  assurance  that  the 
certified  reclaimers  will  reclaim  used 
refrigerant  for  sale  to  a  new  owner  to  at 
least  ARI  Standard  700-1995  in 
accordance  with  this  section. 

(2)  Reclaimer  certification  programs 
must  demonstrate  to  EPA  the  ability  to 
perform  all  recordkeeping  and  reporting 
requirements  listed  in  §  82.166(g),  (h) 
and  (s)  and  verify  that  all  persons 
seeking  to  become  and  remain  certified 
reclaimers  meet  the  criteria  set  forth  in 
§82.165. 

(3)  Reclaimer  certification  programs 
must  maintain  and  effectively  distribute 
a  list  of  names  and  addresses  of  all 
reclaimers  certified  by  the  reclaimer 
certification  program. 

(4)  Reclaimer  certification  programs 
must  create,  distribute,  and  control  the 
use  of  a  seal.  logo,  or  other  like 
notification,  indicating  that  an  approved 
reclaimer  certification  program  has 
certified  the  reclaimer.  The  seal.  logo,  or 
other  like  notification  must  contain  the 
following  standardized  language: 

" has  been  certified  as  a 

refrigerant  reclaimer  required  by  40  CFR 
part  82.  subpart  F."  The  certified 
reclaimer  must  display  this  notification 
conspicuously. 

(5)  Reclaimer  certification  programs 
must  decertify  a  program  where  a 
pattern  of  violations  occurs.  The  method 
of  revoking  certification  of  the  particular 
reclaimer  must  be  reasonable  (such  as 
including  a  provision  for  appeal)  and 
conducted  in  a  timely  manner. 

(6)  Reclaimer  certification  programs 
must  submit  to  EPA,  in  accordance  with 
§  82.166(h).  information  concerning  the 
quantity  of  material  sent  for 
reclamation,  the  mass  of  reftigerant 
reclaimed,  and  the  mass  of  waste 
products. 

(7)  Reclaimer  certification  programs 
must  demonstrate  that  certificates  or 
other  information  indicating  the 
certification  of  a  reclaimer  will  not  be 
transferable.  In  the  event  of  a  change  in 
ownership  of  a  certified  reclaimer  the 
new  owner  of  the  entity  shall  notify  the 


reclaimer  certification  program  within 
30  days  of  the  change  of  ownership. 

(8)  Failure  to  abide  by  any  of  the 
provisions  of  this  subpart  may  result  in 
the  revocation  or  suspension  of  the 
approval  of  the  reclaimer  certification 
program.  In  such  cases,  the 
Administrator  or  her  or  his  designated 
representative  shall  give  notice  to  the 
organization  setting  forth  the  basis  for 
her  or  his  determination  and  comply 
with  the  procedures  contained  in 
§82.169. 

6a.  Section  82.165  is  added  to  read  as 
follows: 

§82.165    RacMmer  certffleation  criteria. 

(a)  Persons  seeking  to  become 
certified  reclaimers  must  be  certified  by 
an  EPA-approved  reclaimer  certification 
program  in  accordance  with  §82.164. 
Persons  seeking  to  become  certified 
reclaimers  will  be  required  to 
demonstrate  the  ability  to  meet  the 
criteria  set  forth  in  paragraphs  (b),  (c), 
and  (d)  of  this  section. 

(b)  Certified  reclaimers  must  submit 
monthly  processing  reports  to  the 
approved  certification  program.  These 
processing  reports  must  include,  but  are 
not  limited  to,  the  amount  of  reclaimed 
refrigerant  each  certified  reclaimer  has 
processed  during  the  preceding  month. 
The  reclaimer  certification  program  will 
examine  the  data  received  by  the 
reclaimers  to  ensiire  completeness. 

(c)  Reclaimers  seeking  to  become 
certified  must  submit  to  the  reclaimer 
certification  programs  at  least  three 
samples  of  reclaimed  refrigerant.  The 
reclamation  certification  program  or  a 
designated  laboratory  must  chemically 
analyze  three  samples  of  refrigerant 
processed  by  each  of  the  reclaimer's 
facilities  prior  to  certifying  the 
reclaimer.  Each  calendar  year  the 
reclaimer  certification  pro-am  must 
receive  and  chemically  analyze  at  least 
four  representative  samples  of 
refrigerant  processed  by  each  of  the 
reclaimer's  facilities.  These  tests  must 
be  performed  on  a  random  basis. 

(d)  Reclaimers  must  submit  and 
update  an  accurate  list  of  all  equipment 
used  to  reprocess  and  analyze  used 
refiigerant  to  the  reclamation 
certification  program.  Reclaimer 


certification  programs  must  maintain  a 
list  of  equipment  used  to  reprocess  and 
to  analyze  the  used  refrigerant  by  each 
reclaimer  certified  by  that  reclaimer 
certification  program. 

(e)  Reclaimers  certified  by  a  reclaimer 
certification  program  that  has  its 
certification  revoked  in  accordance  with 
§  82.164(b)(7)  must  be  recertified  by 
another  EPA-approved  certification 
program  within  six  months  of  receiving 
notification  of  the  revocation. 

(0  Reclaimers  certified  by  a  reclaimer 
certification  program  must  release  no 
more  than  1.5  percent  of  the  refrigerant 
during  the  reclamation  process  and 
dispose  of  wastes  from  the  reclamation 
process  in  accordance  with  all 
applicable  laws  and  regulations. 

7.  Section  82.166  is  amended  by 
revising  paragraph  (g)  and  adding 
paragraphs  (r).  (s),  and  (t)  to  read  as 
follows: 

§  82. 1 66    Reporting  and  recordkeeping 
requirements. 

*        •        •        *        * 

(g)  Reclaimer  certification  programs 
must  maintain  records  of  the  quantity  of 
material  sent  to  them  for  reclamation, 
the  mass  of  refrigerant  reclaimed,  and 
the  mass  of  waste  products.  Reclaimer 
certification  programs  must  report  this 
information  to  the  Administrator 
annually  within  30  days  of  the  end  of 
the  calendar  year.  ^ 

***** 

(r)  Laboratory  certification  programs 
must  maintain  records  of  the  quantity  of 
material  sent  to  them  for  purity  testing, 
the  mass  of  refrigerant  tested,  mass  of 
waste  products  and  information 
indicating  the  amount  of  the  total  charge 
of  used  refrigerant  that  the 
representative  sample  received  and 
analyzed  by  the  certified  laboratories 
was  drawn  from.  Laboratory 
certification  pi-ograms  must  report  this 
information  to  the  Administrator 
annually  wdthin  30  days  of  the  end  of 
the  calendar  year. 

(s)  Reclaimer  certification  programs 
must  maintain  a  list  of  equipment  used 
to  reprocess  and  to  analyze  the 
refrigerant  used  by  each  reclaimer 
certified  by  the  reclaimer  certification 
program,  Reclaimer  certification 
programs  must  maintain  a  list  of  names 
and  addresses  of  all  reclaimers  certified 
by  the  reclaimer  certification  program. 

(t)  Any  contractor  or  technician 
reclaiming  refrigerant  consistent  with 
the  definition  of  contractor  reclamation 
must  keep  records  indicating  that  the 
custody  and  control  of  the  refrigerant 
has  been  maintained.  Records  must 
include  the  quantity  of  refrigerant,  the 
date  and  location  of  where  the 
refrigerant  was  recovered,  the  date(s) 


and  location(s)  of  where  the  refrigerant 
is  .stored,  the  date(s)  and  location(s)  of 
where  representative  samples  are 
drawn,  and  the  date(s)  and  lo(:ation(s)  of 
where  the  refrigerant  is  sold  after  a 
certified  laboratory  has  verified  the 
quality  of  the  refrigerant. 

8.  Section  82.167  is  added  to  subpart 
F  to  read  as  follows: 

§82.167    Laboratory  certification. 

(a)  Any  laboratory  certification 
program  may  apply  for  approval  by  the 
Administrator  to  certify  laboratories. 
The  application  must  be  sent  to:  Section 
608  Recycling  Program  Manager. 

.  Laboratory  Certification,  Stratospheric 
Protection  Division,  6205),  U.S. 
Environmental  Protection  Agencv,  401 
M  Street.  SW.,  Wa.shington,  DC  20460. 
Applications  for  approval  must  include 
written  information  verifying  the  ability 
of  the  laboratory  certification  program  to 
ensure  that  laboratories  it  certifies  meet 
the  criteria  listed  in  paragraphs  (b),  (c). 
(d).(e).(f).(g),(h),(i).(n.(k).and(l)of 
this  section  and  §  82.168. 

(b)  Laboratory  certification  programs 
must  demonstrate  to  EPA  the  ability  to 
perform  oversight  and  analysis  to  ensure 
that  the  certified  laboratories  will  test 
representative  samples  of  used 
refrigerant  for  sale  to  a  new  owner  to  at 
least  ARI  Standard  700-1995  in 
accordance  with  this  section. 

(c)  Laboratory  certification  programs 
must  demonstrate  to  EPA  the  ability  to 
perform  all  recordkeeping  and  reporting 
requirements  listed  in  §82.166(r)  and  (t) 
and  to  verify  that  all  persons  seeking  to 
become  and  remain  certified 
laboratories  meet  the  criteria  set  forth  in 
§82.168. 

(d)  Laboratory  certification  programs 
mu.st  maintain  information  Concerning  a 
certified  laboratory's  ability  to  test 
refrigerant  purity  levels  acceptable 
under  the  ARI  700-1995  standard  and  a 
commitment  to  comply  with  the 
standards  established  by  the  EPA- 
approved  certifier. 

(e)  Laboratory  certification  progrtims 
must  test  verify  at  least  three 
refrigerants  submitted  by  a  potentially 
certified  laboratory  prior  to  the  issuance 
of  certification.  Only  laboratories  that 
accurately  determine  within  an 
acceptable  range  each  contaminant  in 
any  of  the  qualifying  samples  will  be 
certified.  The  following  list  of  values 
constitutes  acceptable  ranges  for 
reporting  contaminants: 

(1)  Refrigerant  purity:  +/-0.01%; 

(2)  Water:  +/-the  greater  of  3ppm  or 
10%  of  the  actual  value; 

(3)  High  Boiling  Residue:  -t-/  -  the 
greater  of  0.01%  (absolute)  or  20%  of 
the  actual  value;  and 


(4)  Non-condensibles:  -f-Z-the  greater 
of  0.2%  (absolute)  or  10%  of  the  actual 
value. 

(f)  Laboratory  certification  programs 
must  perform  a  site  visit  prior  to 
certifying  the  laboratory  to  ensure  that 
the  laboralorv'  has  the  capability  of 
performing  correct  refrigerant  analysis 
and  that  the  laboratory  did  arialyze 
samples  submitted  for  verification.  Site 
visits  must  include  a  visual  inspection 
of  the  laborator>''s  equipment  and 
ascertain  whether  each  item  necessary 
for  routine  refrigerant  analysis  exists 
and  is  functional.  In  addition,  the  site 
visit  must  include  a  pro<  edural  review 
of  the  laboratory  s  methods  and 
procedures  for  refrigerant  analysis. 

(g)  Laboratory  certification  programs 
must  develop  and  perform  a  sf  hedule  of 
continued  site  visits  to  ensure  the 
continued  qualifications  of  the 
laboratory.  These  visits  will  be 
consistent  with  the  requirements  in 

S  82.168(c).  Site  visits  must  occur  on  at 
least  a  quarterly  basis. 

(h)  Laboratory  certification  programs 
must  require,  receive,  and  consolidate 
monthly  processing  reports  submitted 
from  the  certified  laboratories  These 
processing  reports  must  include,  but  are 
not  limited  to.  the  amount  of  used 
refrigerant  tested  during  the  preceding 
month  and  the  total  amount  of  used 
refrigerant  the  tested  amount  represents 
The  laboratory  certification  program 
will  examine  the  data  received  by  the 
laboratories  for  completeness  and 
accuracy. 

(i)  laboratory  certification  programs 
must  submit  to  EPA  in  accordance  with 
§82.166(r)  information  concerning  the 
quantity  of  material  sent  for  testing,  the 
mass  of  refrigerant  tested,  the  mass  of 
waste  products,  and  the  total  amount  of 
used  refrigerant  that  has  had  its  purity 
verified  in  this  manner. 

(j)  Laboratory  certiTication  programs 
must  create,  distribute,  and  control  the 
use  of  a  seal,  logo,  or  other  like 
notification,  indic:ating  that  an  approved 
laboratory  certification  program  has 
certified  the  laboratory .  EP,^  anticipates 
that  a  seal  or  logo  will  be  nw  essary.  The 
seal.  logo,  or  like  notification  must 
contain  the  following  statement:- 

■' has  been  certified  as  a 

certified  laboratory  to  analyze 
refrigerant  as  required  by  40  CFR  pari 
82,  subpart  F."  The  laboralorx 
certification  program  must  require  the 
display  of  this  notification 
conspicuously. 

(k)  Only  laboratories  that  are  able  to 
substantiate  their  ability  to  comply  with 
the  criteria  established  in  this 
subsection  may  be  certified  A  certified 
laboratory  no  longer  able  to  meet  the 
continuing  criteria  must  be  decertified. 
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If  such  a  case  occurs,  EPA  must  be 
notified  within  30  days. 

(1)  Failure  to  abide  by  any  of  the 
provisions  of  this  subpart  may  result  in 
the  revocation  or  suspension  of  the 
approval  of  the  laboratory  certification 
program,  bi  such  cases,  the 
Administrator  or  her  or  his  designated 
representative  shall  give  notice  to  the 
organization  setting  forth  the  basis  for 
her  or  his  determination  and  identifying 
the  procedures  contained  in  §  82.169. 

9.  Section  82.168  is  added  to  subpart 


F  to  reads  as  follows: 


I 


fK.168   Laboratory  certNicatlon  crtteria. 

(a)  Persons  seeking  to  have  their 
laboratories  certified  must  be  certiRed 
by  a  laboratory  certification  program 
approved  in  accordance  with  §  82.167. 
Persons  seeking  to  have  their 
laboratories  certified  will  be  required  to 
demonstrate  to  the  laboratory 
certification  program  the  ability  to  meet 
the  criteria  set  forth  in  this  section. 

(b)  Persons  seeking  to  have  their 
laboratories  certified  must  submit  to  a 
laboratory  ceriification  program  for  the 
purposes  of  test  verification  at  least 
three  refrigerants  prior  to  the  issuance  of 
certification.  Only  laboratories  that 
accurately  determine,  within  an 
acceptable  range,  each  contaminant  in 
any  of  the  qualifying  samples  will  be 
certified.  The  following  lists  of  values 
constitute  acceptable  ranges  for 
reporting  contaminants: 

(1)  Refrigerant  purity:  +/  -  0.01%; 

(2)  Water:  +/  -  the  greater  of  3ppm  or 
10%  of  the  actual  value; 

(3)  High  Boiling  Residue:  +/-the 
greater  of  0.01%  (absolute)  or  20%  of 
the  actual  value;  and 

t4)  Non-condensibles:  +/  -  the  greater 
of  0.2%  (absolute)  or  10%  of  the  actual 
value. 

(c)  Persons  seeking  to  have  their 
laboratories  certified  must  permit  a  site 
visit  by  a  laboratory  certification 
program  prior  to  becoming  certified  for 
the  purposes  of  ensuring  that  the 
labraatory  has  the  capability  of 
performing  correct  refrigerant  analysis 
and  that  the  laboratory  did  analyze 
samples  submitted  for  verification.  Site 
visits  must  include  a  visual  inspection 
of  the  laboratory's  equipment  tod 
ascertain  whether  each  item  necessary 
for  compliance  exists  and  is  functional 
for  routine  refrigerant  analysis.  In 
addition,  the  site  visit  must  include  a 
procedural  review  of  the  laboratory's 
methods  and  procedures  for  refrigerant 
analysis. 

(d)  Certified  laboratories  must  permit 
a  schedule  of  continued  site  visits  to 
ensure  the  continued  qualifications  of 
the  laboratory.  These  visits  will  be 
consistent  with  the  requirements  in 


paragraph  (c)  of  this  section.  Site  visits 
must  occur  on  at  least  a  quarterly  basis. 

(e)  Certified  laboratories  must  submit 
monthly  processing  reports  to  the 
laboratory  certification  program.  These 
processing  reports  must  include,  but  are 
not  limited  to,  the  amount  of  used 
refrigerant  tested  during  the  preceding 
month  and  the  total  amount  of  used 
refrigerant  the  tested  amount  represents. 
The  laboratory  certification  program 
will  examine  the  data  received  by  the 
laboratories  to  ensure  completeness  and 
accuracy. 

(f)  Laboratories  certified  by  a 
laboratory  certification  program  for 
which  certification  has  been  revoked  in 
accordance  with  §82.167(1)  must  be 
recertified  by  another  EPA-approved 
certification  program  within  six  months 
of  receiving  notification  of  the 
revocation. 

10.  Section  82.169  is  added  to  subpart 
F  to  read  as  follows: 

$82,169    Suspension  and  revocation 
procedures. 

(a)  Failure  to  abide  by  any  of  the 
provisions  of  this  subpart  may  result  in 
the  revocation  or  suspension  of  the 
approval  to  certify  technicians, 
laboratories,  reclaimers  and/ or  recycling 
and  recovery  equipment.  In  such  cases, 
the  Administrator  or  her  or  his 
designated  representative  shall  give 
notice  to  the  organization  setting  forth 
the  basis  for  her  or  his  determination. 

(b)  The  revoked  or  suspended 
certification  program  that  chooses  to 
request  a  hearing  must  file  that  request 
in  writing  within  30  days  of  the  date  of 
the  Agency's  decision  at  the  address 
listed  in  §  82.160  and  shall  set  forth  the 
certification  program's  objections  to  the 
Agency's  decision  and  data  to  support 
the  objections. 

(c)  If,  after  review  of  the  request  and 
supporting  data,  the  Administrator  or 
her  or  his  designated  representative 
finds  that  the  request  raises  a  substantial 
and  factual  issue,  she  or  he  shall 
provide  the  certification  program  with  a 
hearing. 

(d)  After  granting  a  request  for  a 
hearing  the  Administrator  or  her  or  his 
designated  representative  shall 
designate  a  Presiding  Officer  for  the 
hearing. 

(e)  The  hearing  shall  be  held  as  soon 
as  practicable  at  a  time  and  place 
determined  by  the  Administrator,  the 
designated  representative,  or  by  the 
Presiding  Officer. 

(0  The  Administrator  or  her  or  his 
designated  representative  may,  at  his  or 
her  discretion,  direct  that  all  argument 
and  presentation  of  evidence  be 
concluded  within  a  specified  period 
established  by  the  Administrator  or  her 


or  his  designated  representative.  Said 
period  may  be  no  less  than  30  days  from 
the  date  that  the  first  written  offer  of  a 
hearing  is  made  to  the  laboratory 
certification  program.  To  expedite 
proceedings,  the  Administrator  or  her  or 
his  designated  representative  may  direct 
that  the  decision  of  the  Presiding  Officer 
(who  may,  but  need  not,  be  the 
Administrator)  shall  be  the  final  EPA 
decision. 

(g)  Upon  appointment  pursuant  to 
paragraph  (d)  of  this  section,  the 
Presiding  Officer  will  establish  a 
hearing  file.  The  file  shall  consist  of  the 
following: 

(1)  The  determination  issued  by  the 
Administrator  under  §  82.165; 

(2)  The  request  for  a  hearing  and  the 
supportinc  data  submitted  therewith; 

(3)  All  documents  relating  to  the 
request  for  certification  and  all 
doamients  submitted  therewith;  and 

(4)  Correspondence  and  other  data 
material  to  the  hearing. 

(h)  The  hearing  file  will  be  available 
for  inspection  by  the  appUcant  at  the 
office  of  the  Presiding  Officer. 

(i)  An  applicant  may  appear  in  person 
or  may  be  represented  by  counsel  or  by 
any  other  duly  authorized 
representative. 

(j)  The  Presiding  Officer,  upon  the 
request  of  any  party  or  at  his  or  her' 
discretion,  may  arrange  for  a  pre-hearing 
conference  at  a  time  and  place  he/she 
specifies.  Such  pre-hearing  conference 
will  consider  the  following: 

(1)  Simplification  of  the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  introduction  of  documents; 

(3)  Limitation  of  the  number  of  expert 
witnesses; 

(4)  Possibility  of  agreement  disposing 
of  any  or  all  of  the  issues  in  dispute;  and 

(5)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  hearing,  including 
such  additional  tests  as  may  be  agreed 
upon  by  the  parties. 

fk)  The  results  of  the  conference  shall 
be  reduced  to  writing  by  the  Presiding 
Officer  and  made  part  of  the  record. 

(1)  Hearings  shall  be  conducted  by  the 
Presiding  Officer  in  an  informal  but 
orderly  and  expeditious  manner.  The 
parties  may  offer  oral  or  written 
evidence,  subject  to  the  exclusion  by  the 
Presiding  Officer  of  irrelevant, 
immaterial,  and  repetitious  evidence. 

(m)  Witnesses  will  not  be  required  to 
testify  under  oath.  However,  the 
Presiding  Officer  shall  call  to  the 
attention  of  witnesses  that  their 
statements  may  be  subject  to  the 
provisions  of  18  U.S.C.  1001  which 
imposes  penalties  for  knowingly  making 
false  statements  or  representations  or 
using  false  documents  in  any  matter 
within  the  jurisdiction  of  any 


department  or  agency  of  the  United 
States. 

(n)  Any  witness  may  be  examined  or 
cross-examined  by  the  Presiding  Officer 
the  parties,  or  their  representatives. 

(o)  Hearings  shall  be  reported 
verbatim.  Copies  of  transcripts  of 
proceedings  may  be  purchased  by  the 
applicant  frpm  the  reporter. 

(p]  All  written  statements,  charts, 
tabulations,  and  similar  data  offered  in 
evidence  at  the  hearings  shall,  upon  a 
showing  satisfactory  to  the  Presiding 
Officer  of  their  authenticity,  relevancy, 
and  materiality,  be  received  in  evidence 
and  shall  constitute  a  part  of  the  record, 
(q)  Oral  argument  may  be  permitted  at 
the  discretion  of  the  Presiding  Officer 
and  shall  be  reported  as  part  of  the 
record  unless  otherwise  ordered  by  the 
Presiding  Officer. 

(r)  The  Presiding  Officer  shall  make 
an  initial  decision  which  shall  include 
written  findings  and  conclusions  and 
the  reasons  or  basis  regarding  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record.  The  findings, 
conclusions,  and  written  decision  shall 
be  provided  to  the  parties  and  made  a 
part  of  the  record.  The  initial  decision 
shall  become  the  decision  of  the 
Administrator  without  further 
proceedings,  unless  there  is  an  appeal  to 
the  Administrator  or  motion  for  review 
by  the  Administrator  within  20  days  of 
the  date  the  initial  decision  was  filed, 
(s)  On  appeal  from  or  review  of  the 
initial  decision,  the  Administrator  or 
her  or  his  designated  representative 
shall  have  all  \he  powere  which  he  or 
she  would  have  in  making  the  initial 
decision,  including  the  discretion  to 
require  or  allow  briefs,  oral  argument, 
the  taking  of  additional  evidence,  or  the 
remanding  to  the  Presiding  Officer  for 
additional  proceedings.  The  decision  by 
the  Administrator  or  her  or  his 
representative  designate  shall  include 
written  findings  and  conclusions  and 
the  reasons  or  basis  therefore  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  appeal  or  considered 

in  the  review. 
11.  Appendix  B  to  subpart  F  is  revised 

to  read  as  follows: 

Appendix  B  to  Subpart  F— 
Performance  of  Refrigerant  Recovery, 
Recycling,  and/or  Reclaim  Equipment 

This  appendix  is  based  on  Air- 
Conditioning  and  Refrigeration  Institute 
Standard  740-1995. 

Refrigerant  Recovery/Recycling  Equipment 

Section  1.  Purpose 

1.1    Purpose.  The  purpose  of  this  standard 
is  to  establish  methods  of  testing  for  rating 
and  evaluating  the  performance  of  refrigerant 
recovery,  and/or  recycling  equipment  and 


general  equipment  requirements  (herein 
referred  to  as  "equipment")  for  contaminant 
or  purity  levels,  capacity,  speed  and  purge 
loss  to  minimize  emission  into  the 
atmosphere  of  designated  refrigerants. 

Section  2.  Scope 

2.1    Scope.  This  standard  applies  to 
equipment  for  recovering  and/or  recycling 
single  refrigerants,  azeotropics.  zeotropic 
blends,  and  their  normal  contaminants  from 
refrigerant  systems.  This  standard  defines  the 
test  apparatus,  test  gas  mixtures,  sampling 
procedures  and  analytical  techniques  that 
will  be  used  to  determine  the  perfomiance  of 
refrigerant  recovery  and/or  recycling 
equipment  (hereinafter,  "equipment"). 

2.1.2    Refrigerants  used  to  evaluate 
equipment  shall  be  pure  halogenated 
hydrocarbons,  azeotropes  and  blends 
containing  halogenated  hydrocarbons. 

Section  3.  Definitions 

Definitions.  All  terms  in  this  Appendix 
will  follow  the  definitions  in  §82.152  unless 
otherwise  defined  in  this  Appendix. 

Clearing  Befrigemnt.  Procedures  used  to 
remove  trapped  refrigerant  from  equipment 
before  switching  from  one  refrigerant  to 
another. 

H/g/i  Temperature  Vapor  Becovery  Bate. 
For  equipment  having  at  least  one  designated 
refrigerant  (see  11.2)  with  a  boiling  point  in 
the  range  of  -  50  to  +10°C.  the  rate  will  be 
measured  for  R-22,  or  the  lowest  boiling 
point  refrigerant  if  R-22  is  not  a  designated 
refrigerant. 

Published  Batings.  A  statement  of  the 
assigned  values  of  those  performance 
characteristics,  under  stated  rating 
conditions,  by  which  a  unit  may  be  chosen 
to  fit  its  application.  These  values  apply  to 
all  units  of  like  nominal  size  and  type 
(identification)  produced  by  the  same 
manufacturer.  As  used  herein,  the  term 
"published  rating"  includes  the  rating  of  all 
performance  characteristics  shown  on  the 
unit  or  published  in  specificaUons. 
advertising  or  other  literature  controlled  by 
the  manufacturer,  at  stated  rating  conditions. 

Push/Pull  Method.  The  push/pull 
refrigerant  recovery  method  is  defined  as  the 
process  of  transferring  liquid  refrigerant  from 
a  refrigeration  system  to  a  receiving  vessel  by 
lowering  the  pressure  in  the  vessel  and 
raising  the  pressure  in  the  system,  and  by 
connecting  a  separate  line  between  the 
system  liquid  port  and  the  receiving  vessel. 

Becycle  Flow  Bate.  The  amount  of 
refrigerant  processed  divided  by  the  time 
elapsed  in  the  recycling  mode.  For 
equipment  which  uses  a  separate  recycling 
sequence,  the  recycle  rate  does  not  include 
the  recovery  rate  (or  elapsed  time).  For 
equipment  which  does  not  use  a  separate 
recycling  sequence,  the  recycle  rate  is  a  rate 
based  soley  on  the  higher  of  the  liquid  or 
vapor  recovery  rate,  by  which  the 
contaminant  levels  were  measured 

Besidual  Trapped  Befrigemnt.  Refrigerant 
remaining  in  equipment  after  clearing. 

"Shall."  "Should."  "Becommended" or  "It 
is  Becommended."  "ShiW."  "should. " 
"recommended"  or  'it  is  recommended " 
shall  be  interpreted  as  follows; 

Shall.  Where  "shall"  or  "shall  not"  is  used 
for  a  provision  specified,  that  provision  is 


mandatory  if  compliance  with  the  standard  i> 
claimed. 

Should.  Becommended  or  It  is 
Becommended.  "Should,"  "recommended" 
or  "it  is  recommended"  is  used  to  indicate 
provisions  which  are  not  mandatory  but 
which  are  desirable  as  good  practice. 

Standard  Contaminated  Befrigemnt 
Sample.  A  mixture  of  new  or  reclaimed 
refrigerant  and  specified  quantities  of 
identified  contaminants  which  constitute  the 
mixture  to  be  processed  by  the  equipment 
under  test.  These  contaminant  levels  are 
expected  only  from  severe  service  conditions. 

Tmpped  Befrigemnt.  The  amount  of 
refrigerant  remaining  in  the  equipment  after 
the  recovery  or  recovery/recycling  operation 
but  before  clearing. 

Vapor  Becovery  Bate  The  average  rate  that 
refrigerant  is  withdrawn  from  the  mixing 
chamber  between  two  pressures  as  vapor 
recovery  rate  is  changing  pressure  and 
temperature  starting  at  saturated  conditions 
either  24  °C  or  at  the  boiling  point  100  kPa 
(abs),  whichever  is  higher.  The  final  pressure 
condition  is  10%  of  the  initial  pressure,  but 
not  lower  than  the  equipment  final  recovery 
vacuum  and  not  higher  than  100  kPa  (abs) 
Section  4.  General  Equipment  Requirements 

4.1  Equipment  Information.  The 
equipment  manufacturer  shall  provide 
operating  instructions,  necessary 
maintenance  procedures  and  source 
information  for  replacement  parts  and  repair. 

4.2  Filter  Beplacement  The  equipment 
shall  indicate  when  any  filter/drierts)  needs 
replacement.  This  requirement  can  be  met  by 
use  of  a  moisture  transducer  and  indicator 
light,  by  use  of  a  sight  glass/moisture 
indicator  or  by  some  measurement  of  the 
amount  of  refrigerant  processed  such  as  a 
flow  meter  or  hour  meter  Written 
instructions  such  as  "to  change  the  filter 
ever>'  181  kg.  or  even,  30  days  '  shall  not  be 
acceptable  except  for  equipment  in  large 
systems  where  the  liquid  recoven.'  rate  is 
gjeater  than  11.3  kg/min  where  the  filter/ 
drierts)  would  tie  changed  for  ever>-  |ob 

4.3  Purge  of  Son-Condensable  If  non- 
condensables  are  purged,  the  equipment 
shall  either  automatically  purge  non- 
condensables  or  provide  indicating  means  to 
guide  the  purge  process. 

4.4  Purge  Loss.  The  total  refrigerant  loss 
due  to  purging  non-ci>ndensables.  draining 
oil  and  clearing  refrigerant  (see  9.5)  shall  be 
less  than  3%  (by  weight)  of  total  processed 
refrigerant. 

4.5  Permeation  Bate  High  pressure  hose 
assemblies  5/8  in.  116  mmi  nomimal  and 
smaller  shall  not  exceed  a  permeation  rate  of 
3.9  g/cm2/vT  (internal  surface)  at  a 
temperatureof  48  8  "C  Hose  assemblies  I'L 
recognized  as  having  passed  .ANSI/l'L  1963 
requirements  shall  be  accepted  without 
testing.  See  7.1  4 

4.6  Clearing  Tmpped  Befrigemnt.  For 
equipment  rated  for  mon-  than  one 
refrigerant,  the  manufactur^'r  shall  provide  a 
method  and  instructions  which  will 
accomplish  connections  and  clearing  within 
15  minutes.  Special  equipment,  other  than  h 
vacuum  pump  or  manifold  gauge  set  shall  be 
hirnished.  The  clearing  procedure  shall  not 
rely  upon  the  storage  cylinder  below 
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saturated  pressure  conditions  at  ambient 
temperature. 

4.7  Temperuture.  The  equipment  shall  be 
evaluated  at  24  "C  with  additional  limited 
evaluation  at  40  °Q  Normal  operating 
conditions  range  from  10  °C  to  40  °C. 

4.8  Exemptions.  Equipment  intended  for 
recovery  only  shall  be  exempt  from  4.2  and 
4.3. 

Section  5.  Contaminated  Refrigerants 

5.1  Sample  Characteristics.  The  standard 
contaminated  refrigerant  sample  shall  have 
the  characteristics  specified  in  Table  1 . 
except  as  provided  in  5.2. 

5.2  Recovery-Only  Testing.  Recovery 
equipment  not  rated  for  any  specific 
contaminant  shall  be  tested  with  new  or 
reclaimed  refrigerant. 
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Section  6.  Test  Apparatus 

6.1  General  Recommendations.  The 
recommended  test  apparatus  is  described  in 
the  following  paragraphs.  If  alternate  test 

■  apparatus  are  employed,  the  user  shall  be 
able  to  demonstrate  that  they  produce  results 
equivalent  to  the  specified  referee  apparatus. 

6.2  Self-Contained  Equipment  Test 
Apparatus.  The  apparatus,  shown  in  Figure 
1,  shall  consist  of: 

6.2.1  Mixing  Chamber.  A  mixing  chamber 
consisting  of  a  tank  with  a  conical-shaped 
bottom,  a  bottom  f)ort  and  piping  for 
delivering  refrigerant  to  the  equipment, 
various  ports  and  valves  for  adding 
refrigerant  to  the  chamber  and  stirring  means 
for  mixing. 

6.2.2  Filling  Storage  Cylinder.  The  storage 
cylinder  to  be  filled  by  the  refrigerant 
transferred  shall  be  cleaned  and  at  the 
pressure  of  the  recovered  refrigerant  at  the 


beginning  of  the  test.  It  will  not  be  filled  over 
80%,  by  volume. 

6.2.3  Vapor  Feed.  Vapor  refrigerant  feed 
consisting  of  evaporator,  confrol  valves  and 
piping  to  create  a  3.0  °C  superheat  condition 
at  an  evaporating  temperature  of  21  °C2±K. 

6.2.4  Alternative  Vapor  Feed.  An 
alternative  method  for  vapor  feed  shall  be  to 
pass  the  refrigerant  through  a  boiler  and  then 
through  an  automatic  pressure  regulating 
valve  set  at  different  saturation  pressures, 
moving  from  saturated  pressure  at  24  °C  to 
final  pressure  of  recovery. 

6.2.5  Liquid  Feed.  Liquid  refrigerant  feed 
consisting  of  control  valves,  sampling^port 
and  piping. 

6.2.6  Instrumentation.  Instrumentation 
capable  of  measuring  weight,  temperature, 
pressure  and  refrigerant  loss,  as  required. 

BILUNO  COOe  6560-60-P 


Tat)le  1 .  Standard  Contaminated  Refrigerant  Samples 

Rll 

R12 

R13 

R22 

R113 

R114 

R123 

R134a 

R500 

R502 

R503 

Moisture  Content: 
ppm  by  Weight  of 
Pure  Refrigerant 

100 

80 

30 

200 

100 

85 

200 

200 

200 

200 

30 

PuticuUte  Content: 
ppm  by  Weight  of 
Pure  Refrigerant 
Characterized  by' 

80 

80 

NA 

80 

80 

80 

80 

80 

80 

80 

NA 

Acid  Content: 
ppm  by  Weight  of 
Pure  Refrigerant  - 
(mg  KOH  per  kg 
Refrig.) 
Characterized  by^ 

500 

100 

NA 

500 

400 

t 

200 

500 

100 

100 

100 

NA 

Mineral  Oil  Content: 
%  by  Weight  of 
Pure  Refrigerant 

Viscositv  (SUS) 

20 
300 

5 

150 

NA 

5 
300 

20 
300 

20 
300 

20 
300 

5 
15^ 

5 

150 

5 
150 

NA 

N(Mi-CoDdeasable 
Gases  (Air  Content): 
%  by  Volume 

NA 

3 

3 

3 

NA 

3 

NA 

3 

3 

3 

3 

'    Particulate  content  shall  consist  of  inert  materials  and  shall  comply  with  partcuUte  requiremente  m  Appeudu  B 
^   Acid  consists  of  60%  oleic  acid  and  40%  hydrochloric  acid  on  a  total  number  basis. 
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6.3  Size.  The  size  of  the  mixing  chamber 
shall  be  a  minimum  nf  .09  m '  The  bottom 
port  and  the  refrigerant  feed  shall  depend  on 
the  size  of  the  equipment.  Typically,  the 
mixing  valves  and  piping  shall  be  9.5  mm. 
For  large  equipment  to  be  used  on  chillers, 
the  minimum  inside  diameter  of  ports,  valves 
and  pipings  shall  be  the  smaller  of  the 
manufacturer's  recommendation  or  37  mm. 

6.4  System  Dependent  Equipment  Test 
Apparatus.  This  test  apparatus  is  to  be  used 
for  final  recovery  vacuum  rating  of  all  system 
dependent  equipment. 

6.4.1     Test  Setup.  The  test  apparatus 
shown  in  Figure  2  consists  of  a  complete 
refrigeration  system.  The  manufacturer  shall 
identify  the  refrigerants  to  be  tested.  The  test 
apparatus  can  be  modified  to  facilitate 
operation  or  testing  of  the  system  dependent 
equipment  if  the  modifications  to  the 
apparatus  are  specifically  described  within 
the  manufacturer's  literatme.  (See  Figure  2.) 
A  6.3  mm  balance  line  shall  be  connected 
across  the  test  apparatus  between  the  high 
and  low  pressure  sides,  with  an  isolation 
valve  located  at  the  connection  to  the 
compressor  high  side.  A  6.3  mm  access  port 
with  a  valve  core  shall  be  located  in  the 
balance  line  for  the  purpose  of  measurmg 
final  recovery  vacuum  at  the  conclusion  of 
the  test. 
Section  7.  Performance  Testing 

7.1     General  Testing. 
7.1.1     Tempemfiires.  Testing  shall  be 
conducted  at  an  ambient  temperature  of  24EC 


±IK  except  high  temperature  vapwr  recover.- 
cVi^n  be  at  4nFC  ilK.  The  cvapora'.r.r 
conditions  of  6.2.:;  shall  be  maintained  as 
long  as  liquid  refrigerant  remains  in  the 
mixing  chamber. 

7.1.2  Befrigerants.  The  equipment  shall 
be  tested  for  all  designated  refrigerants  (see 
11.2).  All  tests  in  Section  7  shall  be 
completed  for  each  refrigerant  before  starting 
tests  with  the  next  refrigerant. 

7.1.3  Selected  Tests.  Tests  shall  be  as 
appropriate  for  the  equipment  type  and 
ratings  parameters  selected  (see  9.9, 11.1  and 
11.2]. 

7.1.4  Hose  Assemblies.  For  the  purpose  of 
limiting  refrigerant  emissions  to  the 
atmosphere,  hose  assemblies  shall  be  tested 
for  permeation  according  to  .\NSI/l!L 
Standard  1963,  Section  40.10. 

7.2  Equipment  Preparation  and 
Operation  The  equipment  shall  be  prepared 
and  operated  per  the  operating  instructions. 

7.3  Te.sf  Batch.  The  test  batch  consisting 
of  refrigerant  sample  (see  Section  5)  of  the 
test  refrigerant  shall  be  prepared  and 
thoroughly  mixed.  Continued  mixing  or 
stirring  shall  be  required  during  the  test 
while  liquid  refrigerpnt  remains  in  the 
mixing  chamber.  The  mixing  chamber  shall 
l>e  filled  to  80%  level  by  volume. 

7.3;i     Control  Test  Batch.  Prior  to  starting 
the  test  for  the  first  batch  for  each  refrigerant, 
a  liquid  sample  will  be  drawn  from  the 
mixing  chamt)er  and  analyzed  per  Section  8 
to  assure  that  contaminant  levels  match 


Table  1  within  ±10  ppm  for  moisture.  -.20 
Pi'-.T,  for  particul.ite.  -20  ppm  for  oicn.  and 
and  tO.5%  for  oil. 

7.4     Becoven,'  Tests  (Recovery  and 
Recoverv/Becycle  Equipment) 

7.4  1     Determining  Recovery  RntPs  The 
liquid  and  vapor  refrigerant  re<,o\er\  rat'-s 
shall  be  measured  during  the  first  test  batch 
for  each  refrigerant  (see  9  1.  9  2  and  9.4). 
Equipment  preparation  and  recover>-  (  ylinder 
changeover  shall  not  be  included  in  elapsed 
time  measurements  for  determming  vsipor 
recovcn,'  rate  and  liquid  refrigerant  ret  overy 
rat(>  Operations  such  as  subcooling  ihe 
recovcr\-  cylinder  shall  be  included 
Recover^'  cylinder  shall  lie  the  same  MZe  as 
normally  furnished  by  the  equipment 
manufacturer.  Oversized  tanks  shall  nf)t  iie 
permitted. 

7.4.1.1     Liquid  Refrigerant  Recovery  Bate 
if  elected,  the  recover.'  rate  using  the  liquid 
refrigerant  feed  means  [se*-  6  2  5|  shall  be 
determined  After  the  equipment  reache"; 
stabilized  conditions  of  c  nnden^in^ 
temperature  and/or  recovery  cyiindpr 
pressure,  the  recovery  prcx.ess  shhil  be 
stopped  and  an  initial  weight  shall  be  taken 
of  the  mixing  chamber  (see  9  2 1.  The  reMivm 
process  shall  be  continued  for  a  [x^nod  of 
time  sufficient  to  achievp  the  accuracy  in  9  4 
The  recovers  process  shall  t)€  stopped  and  h 
final  weight  shall  be  taken  'jf  the  inixin^ 
chambier. 

BILUNG  COOC  55«&-60-P 


Rgure  1 .   Test  Apparatus  for  Seif-Contained  Equipment 
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Configuration  of  standard  air  conditioning  or 
refrigeration  system  for  use  as  a  test  apparatus 
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Flgnre  2.  Sytcm  Dependent  B^pment  Test  Apparatus 
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7.4.1.2  Vapor  Refrigerant  Recovery  Rate. 
If  elected,  the  average  vapor  flow  rate  shall 
be  measured  to  accuracy  requirements  in 
clause  9.4  under  conditions  with  no  liquid 
refrigerant  in  the  mixing  chamber.  The  liquid 
recover\-  feed  means  shall  be  used.  At  initial 
conditions  of  saturated  vapor  at  the  higher  of 
24EC  or  the  boiling  temperature  [100  kPa 
absolute  pressure),  the  weight  of  the  mixing 
chamber  and  the  pressure  shall  be  recorded. 
At  final  conditions  representing  pressure  in 
the  mixing  chamber  of  10%  of  the  initial 
condition,  but  not  less  than  the  final  recovery 
vacuum  (see  9.6)  nor  more  than  100  kPa. 
measure  the  weight  of  the  mixing  chamber 
and  the  elapsed  time. 

7.4.1.3  High  Temperature  Vapor 
Recovery  Rate.  Applicable  for  equipment 
having  at  least  one  designated  refrigerant  (see 
11.2)  with  a  boiling  point  between  -  50EC 
and  +10EC.  Measure  the  rate  for  R-22,  or  the 
refrigerant  with  the  lowest  boiling  point  if  R- 
22  is  not  a  designated  refrigerant.  Repeat  the 
test  in  7.4.1.2  at  saturated  conditions  at  40EC 
and  continue  to  operate  equipment  to  assure 
it  will  achieve  the  final  recovery  vacuum  (see 
7.4.3). 

7.4.2  Recovery  Operation.  This  test  is  for 
determining  the  final  recovery  vacuum  and 
the  ability  to  remove  contaminants  as 
appropriate.  If  equipment  is  rated  for  liquid 
recovery  (see  7.4.1.3),  liquid  recovery  feed 
means  described  in  6.2.5  shall  be  used.  If  not, 
vapor  recovery  means  described  in  6.2.3  or 
6.2.4  shall  be  used.  Continue  recovery 
operation  until  all  liquid  is  removed  from  the 
test  apparatus  and  vapor  is  removed  to  the 
point  where  equipment  shuts  down  by 
automatic  means  or  is  manually  shut  off  per 
operating  instructions. 

7.4.2.1    Oil  Draining.  Capture  oil  from  the 
equipment  at  intervals  as  required  in  the 
instructions.  Record  the  weight  of  the 
container.  Completely  remove  refrigerant 
from  oil  by  evacuation  or  other  appropriate 
means.  The  weight  difference  shall  be  used 
in  9.5.2. 

7.4.3  Final  Recovery  Vacuum.  At  the  end 
of  the  first  test  batch  for  each  refrigerant,  the 
liquid  valve  and  vapor  valve  of  the  apptaratus 
shall  be  closed.  After  waiting  1  minute,  the 
mixing  chamber  pressure  shall  be  recorded 
(see  9.6). 

7.4.4  Residual  Refrigerant.  This  test  will 
measure  the  mass  of  remaining  refrigerant  in 
the  equipment  after  clearing  and  therefore 
the  potential  for  mixing  refrigerants  (see  4.6). 

7.4.4.1  Initial  Conditions.  At  the  end  of 
the  last  test  for  each  batch  for  each 
refrigerant,  the  equipment  shall  be 
disconnected  from  the  test  apparatus  (Figure 
1).  Recycle  per  7.5,  if  appropriate.  Perform 
refrigerant  clearing  operations  as  called  for  in 
the  instruction  manual.  Capture  and  record 
the  weight  of  any  refrigerant  which  would 
have  been  emitted  to  the  atmosphere  during 
the  clearing  process  for  use  in  9.5.  If  two 
loops  are  used  for  recycling,  trapped 
refrigerant  shall  be  measured  for  both. 

7.4.4.2  Residual  Trapped  Refrigerant. 
Evacuate  an  empty  test  cylinder  to  1.0  kPa 
absolute.  Record  the  empty  weight  of  the  test 
cylinder.  Open  all  valves  to  the  equipment  so 
as  to  provide  access  to  all  trapped  refrigerant. 
Coimect  the  equipment  to  the  test  cylinder 
and  operate  valves  to  recover  the  residual 


refrigerant.  Record  the  weight  of  the  test 
cylinder  using  a  recovery  cylinder  pressure 
no  less  than  specified  in  6.2.2.  Place  the  test 
cylinder  in  liquid  nitrogen  for  a  period  of  30 
minutes  or  until  a  vacuum  of  1000  microns 
is  reached,  whichever  occurs  first. 

7 . 5  Recycling  Tes  ts  IRecovery/Rec)  vie 
Equipment). 

7.5.1  Recycling  Operation  As  each 
recovery  cylinder  is  filled  in  7.4.2.  recycle 
according  to  operating  inetni.-.tions.  There 
will  not  necessarily  be  a  separate  recycling 
sequence.  Note  non-condensable  purge 
measurement  in  9.5. 

7.5.1.1     Recycle  Flow  Rate.  While 
recycling  the  first  recovery  cylinder  for  each 
refrigerant,  determine  the  recycling  flow  rate 
by  appropriate  means  (see  9.3)  to  achieve  the. 
accuracy-  required  in  9.4. 

7.5.2  Non-Condensable  Sample.  After 
completing  7.4.3.  prepare  a  second  test  batch 
(7.3).  Recover  per  7.4.2  until  the  current 
recovery  cylinder  is  filled  to  80%  level  by 
volume.  Recycle  per  7.5.1.  Mark  this  cylinder 

•  and  set  aside  for  taking  the  vapor  sample.  For 
equipment  having  both  an  internal  tank  of  at 
least  3  kg  refrigerant  capacity  and  an  external 
recovery'  cylinder,  two  recovery'  cylinders 
shall  be  marked  and  set  aside.  The  first  is  the 
cylinder  described  above.  The  second 
cylinder  is  the  final  recovery  cylinder  after 
filling  it  to  80%  level  by  volume  and 
recycling. 

7.5.3  Liquid  Sample  for  Analysis.  Repeat 
steps  7.3,  7.4.2  and  7.5.1  with  further  test 
batches  until  indication  means  in  4.2  show 
the  filter/drier(s)  need  replacing. 

7.5.3.1  Multiple  Pass.  For  equipment  with 
a  separate  recycling  circuit  (multiple  pass), 
set  aside  the  current  cylinder  and  draw  the 
liquid  sample  (see  7.4)  from  the  previous 
cylinder. 

7.5.3.2  Single  Pass.  For  equipment  with 
the  single  pass  recycling  circuit,  draw  the 
liquid  sample  (see  7.4)  from  the  current 
cylinder. 

7.6  Measuring  Refrigerant  Loss. 
Refrigerant  loss  due  to  non-condensables 
shall  be  determined  by  appropriate  mean<! 
(see  9.5.1).  The  loss  could  occur  in  7.4.1. 
7.4.2  and  7.5.1. 

Section  8.  Sampling  and  Chemical  .^nalysis 
Methods 

8.1  Chemical  Analysis.  Chemical  analysis 
methods  shall  be  specified  in  appropriate 
standards  such  as  ARl  700-93  and  .Appendix- 
93  to  ARI  Standard  700.  If  alternate  test 
methods  are  employed,  the  laboratory-  must 
be  able  to  demonstrate  that  they  produce 
results  equivalent  to  the  specified  referee 
method. 

8.2  Refrigerant  Sampling. 

8.2.1  Water  Content.  The  water  content  in 
refrigerant  shall  be  measured  by  the  Karl 
Fischer  Analytical  Method  or  by  the  Karl 
Fischer  Coulomelric  techniques.  Report  the 
moisture  level  in  parts  per  million  by  weight. 

8.2.2  Chloride  Ions.  Chloride  ions  shall  be 
measured  by  turbidity  test.s.  .\t  this  time, 
quantitative  results  have  not  been  defined. 
Report  chloride  content  as  "pass"  or  "fail." 
In  the  future,  when  quantitative  results  are 
possible,  report  chloride  content  as  parts  per 
million  by  weight. 

8.2.3  Acidity.  The  acidity  test  uses  the 
titration  principle.  Report  the  acidity  in  parts 


per  million  by  weight  (rag  KQH/kg)  of 
sample. 

8  2.4    High  Boiling  Residue  High  bulling 
residues  shall  use  measurement  of  the 
volume  of  residue  after  evaporating  a 
standard  volume  of  refrigerant  Using  weight 
measurement  and  converting  to  volumetric 
units  is  acceptable  Report  high  tjoihiig 
residues  as  p)ercent  bv  volumr 

8  2  5    Pjniciil'ites'^nhd-  The 
jiciticulates/solids  measurement  pmplt.vs 
visual  examination.  Report  results  as  "pass" 
or  "fail  " 

8.2,6     Son-condensables  Thp  leve!  of 
contamination  by  non-condcnsabie  gases  in 
the  base  refrigerant  being  recycled  shall  \)o 
determined  by  gas  ( hrtiniatography  Report 
results  as  percent  by  vf)lume 

Section  9.  Performance  Calculation  and 
Rating 

9.1  Vapor  Refrigerant  Recover,'  Rate  This 
rate  shall  be  measured  by  weight  change  of 
the  mixing  chamber  divided  by  elapsed  time 
(see  7.4.1.2).  The  units  shall  be  kg^'min  and 
the  accuracy  shall  be  per  9.4. 

9.1.1     High  Temperature  \ 'apor flecoierv 
Rate. 

9.2  Liquid  Refrigerant  Recover}  Hate 
This  rate  shall  be  measured  bv  weight  change 
of  the  mixing  chamber  divided  by  elaps<'d 
time  (see  7.4.1.3).  The  units  shall  be  kg'min 
and  the  accuracy  shall  be  per  9  4 

y.3     Recycle  Flow  Rate.  The  recyxle  flow 
rate  shall  be  as  defined  in  3  10.  expressed  in 
kg,'min,  and  the  accuracy  shall  be  per  9.4 

9.3.1  For  equipment  using  multipass 
recycling  or  a  .separate  sequence,  the  recycle 
rate  shall  be  determined  by  dividing  the  net 
weight  W  of  the  refrigerant  to  be  recycled  b\ 
the  actual  time  T  required  to  recycle.  Anv 
set-up  or  of)erdtor  interruptions  shall  not  be 
included  in  the  time  T 

9  3.2    If  no  separate  recycling  sequence  is 
used,  the  recycle  rate  shall  be  the  higher  of 
thp  vapor  refrigerant  recovery  rate  or  the 
liquid  refrigerant  recovp.'y  rate.  The  recycle 
rate  shall  match  a  process  whirh  leads  to 
contaminant  levels  in  9  9.  Specifu  ally,  a 
recovery  rate  determinpH  from  byjwssing  a 
contaminant  removal  devit  e  cannot  be  uspd 
as  a  recycle  rate  wh^n  the  contamiridi'.t  jpyels 
in  9.9  are  determined  bv  passing  thf 
refrigerant  through  thp  r<jntair.inant  removal 
device. 

9.4  Accuracy  of  Flow  Hates  The  ac  uracy 
of  test  measurpments  in  9  1.  9  2  and  9  3  shall 
be  ±.008  kg/'min  or  flow  rates  up  to  42  kg 
mill  and  i2.0%  for  flow  rates  larger  tnaii  42 
kg./min.  Ratings  shall  Ik-  expres<ied  to  tlie 
nearest  .02  kg/m:n 

9.5  Refrigerant  Loss  This  cdjc  jlation  will 
be  based  upon  the  net  loss  of  refr.gerar.t 
which  would  have  been  eliminated  in  'he 
non-condensable  purge  prtKPSS  (see  7  5  1). 
the  oil  draining  process  (see  7.4.2.1)  and  tne 
refrigerant  clearing  pnxiess  (see  7  4  4  1!.  all 
divided  by  the  net  refrigerant  rontent  of  the 
test  batches.  The  refrigerant  los*;  .shall  ncjt 
exceed  3%  by  weight 

9.5.1     \'on-Conden.^ab!e  Purge  E\<ituate 
an  em.pty  container  to  2  kPa  absolute  Record 
the  empty  weight  of  the  container  Fla<  e  the 
container  in  a  dry  ice  bath  Connect  the 
equipment  purge  connection  to  the  lontainer 
and  operate  purge  according  to  operating 
instructions  so  as  to  raptun-  the  non- 
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condensables  and  lost  refrigerant.  Weigh  the 
cylinder  after  the  recycling  is  complete. 
Equivalent  means  are  permissible. 

9.5.2  Oil  Draining.  Refrigerant  removed 
from  the  oil  after  draining  shall  be  collected 
and  measured  in  accordance  with  7.4.2.1. 

9.5.3  Clearing  Unit.  Reftigerant  captured 
during  the  clearing  process  shall  be  measured 
in  accordance  with  7.4.4.1. 

9.6  Final  Recovery  VacuuiTi.  The  final 
recovtrry  vacuum  shall  be  the  mixing 
chamber  pressure  in  7.4.3  expressed  in  kPa. 
The  accuracy  of  the  measurement  shall  be 
within  0.33  kPa. 

9.7  Residual  Trapped  Refrigerant.  The 
amount  of  residual  trapped  refrigerant  shall 
be  the  final  weight  minus  the  initial  weight 
of  the  test  tylinder  in  7.4.4.2,  expressed  in 
kg.  The  accuracy  shall  be  *0.02  kg  and 
ilperted  to  the  nearest  0.05  kg. 

9.8  Quantity  Recycled.  The  amount  of 
refrigerant  processed  before  changing  filters 
(see  7.5.3)  shall  be  expressed  in  kg  to  an 
accuracy  of  *1%. 

9.9  Contaminant  Levels.  The  contaminant 
levels  remaining  after  testing  shall  be 
published  as  follows: 


Moisture  content,  ppm  by  weight  Chloride 
ions,  pass/fail  Acidity,  ppm  by  weight 
High  boiling  residue,  %  (by  volume) 
Particulales-solid.  pass/fail  (visual 
examination)  Non-condensables,  %  (by 
volume) 
9.10    Minimum  Data  Requirements  for 

Published  Ratings.  Published  ratings  shall 

include  all  of  the  parameters  as  shown  in 

Tables  2  and  3  for  each  refrigerant  designated 

by  the  manufacturer. 

Section  10.  Tolerances 
10.1     Tolerances.  Performance  related 

parameters  shall  not  be  less  favorable  than 

the  published  ratings. 

Section  11.  Marking  and  Nameplate  Data 

11.1     Marking  and  Nameplate  Data.  The 
nameplate  shall  display  the  manufacturer's 
name,  model  designation,  type  of  equipment, 
designated  refrigerants,  capacities  and 
electrical  characteristics  where  applicable. 

Recommended  nameplate  voltages  for  60 
Hertz  systems  shall  include  one  or  more  of 
the  utilization  voltages  shown  in  Table  1  of 
AR]  Standard  110-90.  Recommended 


nameplate  voltages  for  50  Hertz  systems  shall 
include  one  or  more'  of  the  utilization 
voltages  shown  in  Table  1  of  lEC  Standard 
Publication  38,  lEC  Standard  Voltages. 

11.2    Data  for  Designated  Refrigerants.  For 
each  refrigerant  designated,  the  manufacturer 
shall  include  all  the  following  that  are 
applicable  per  Table  2: 

a.  Liquid  Recovery  Rate 

b.  Vapor  Recovery  Rate 

c.  High  Temperature  Vapor  Recovery  Rate 

d.  Final  Recovery  Vacuum 

e.  Recycle  Flow  Rate 

f.  Residual  Trapped  Refrigerant 

g.  Quantity  Recycled 

Section  12,  Voluntary  Conformance 

12.1     Conformance.  While  conformance 
with  this  standard  is  voluntary,  conformance 
shall  not  be  claimed  or  implied  for  products 
or  equipment  within  its  Purpose  (Section  1) 
and  Scope  (Section  2)  unless  such  claims 
meet  all  of  the  requirements  of  the  standards. 
BU.UNQ  COOE  6S60-S0-P 


Table  2.  Performance 

Puwneter/Type  of 
Equipment 

Recovery 

Recovery/ 
Recycle 

Recycle 

System  Depeodeot 
Equipment 

Liquid  Refrigerant 
Recovery  Rate 

1 

1 

N/A 

N/A 

Vapor  Refrigerant 
Recovery  Rate 

1 

1 

N/A 

N/A 

High  Temp.  Vapor 
Recovery  Rate 

1 

1 

N/A 

N/A 

Final  Recovery  Vacuum 

X 

X 

N/A 

X 

Recycle  Flow  Rate 

N/A 

X 

X 

N/A 

Refrigerant  Loss 

3 

X 

X 

3 

Residual  Trapped 
Refrigerant 

2 

2 

2 

2 

Quantity  Recycled 

N/A 

X 

X 

N/A 

*       For  recovery  equipment,  diese  parameters  are  optional.   If  not  rated  use  N/A,  'not  applicable.  * 
X       Mandatory  rating. 

1  For  a  recovery  or  recovery/recycle  unit,  one  must  rate  eidier  liquid  refrigerant  recovery  rate  or  vapor 
refrigerant  recovery  rate  or  one  can  rate  for  both.   If  rating  only  the  one.  the  other  shall  be  indicated  by 
N/A,  "not  applicable." 

2  Mandatory  rating  for  equipmoit  tested  for  multiple  refrigerants. 

3  Mandatory  rating  if  multiple  refrigerants,  oil  separation  or  non-condensable  purge  are  rated. 
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Codtaminaitf/Type  of 
EautDowitf 

Recovery 

Recovery/ 
Recycle 

Recycle 

System  Dependoit 
Equipment 

Moisture  Cootnit 

X 

X 

N/A 

Chloride  lofu 

X 

X 

N/A 

Acidity 

X 

X 

N/A 

Hiib  Boiline  Residue 

X 

X 

N/A 

Puticulates 

X 

X 

N/A    - 

NoD-Condemabies 

X 

X 

N/A 

•      For  recovefy  equipment,  these  parameters  are  optional.  If  not  rated,  use  N/A,  "not  applicable. " 

X      Mandatory  rating.                                                               — 
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Attachment  1  to  Appendix  B  References 

Listed  here  are  all  Standards, 
handbooks,  and  other  publications 
essential  to  the  formation  and 
implementation  of  the  standard.  All 
references  in  this  appendix  are 
considered  as  part  of  this  standard. 

•  ANSI/ULStandard  1963.  Refrigerant 
Recovery/Recycling  Equipment,  First 
Edition,  1989,  American  National 
Standards  Institute/Underwriters 
Laboratories,  Inc. 

•  ARI  Standard  110-90,  Air- 
Conditioning  and  Refrigerating 
Equipment  Nameplate  Voltages,  Air- 
Conditioning  and  Refrigeration  Institute 

•  ARI  Standard  700-93, 
Specifications  for  Fluorocarbon  and 
Other  Refrigerants,  Air-Conditioning 
and  Refrigeration  Institute 

•  ASHRAE  Terminology  of  Heating, 
Ventilation,  Air  Conditioning, 
Refrigeration,  &  Refrigeration,  American 
Society  of  Heating.  Refrigerating,  and 
Air-Conditioning  Engineers.  Inc..  1991 

•  lEC  Standard  Publication  38.  lEC 
Standard  Voltages.  International 
Electrotechnical  Commission,  1983 

Attachment  2  to  Appendix  B. 
Particulate  Used  in  Standard 
Contaminated  Refirigerant  Sample 

Bl    Particulate  Specification. 

Bl.l    The  particulate  material  (pm) 
will  be  a  blend  of  50%  coarse  air  cleaner 
dust  as  received,  and  50%  retained  on 
a  200-mesh  screen.  The  coarse  air 
cleaner  dust  is  available  from:  AC  Spark 
Plug  Division.  General  Motors 
Corporation.  Flint,  Michigan. 

Bl.2    Preparation  of  Particulate 
Materials.  To  prepare  the  blend  of 


contaminant,  first  wet  screen  a  quantity 
of  coarse  air  cleaner  dust  on  a  200-mesh 
screen  (particle  retention  74  pm). 

This  is  done  by  placing  a  portion  of 
the  dust  on  a  200-mesh  screen  and 
running  water  through  the  screen  while 
stirring  the  dust  with  the  fingers.  The 
fine  contaminant  particles  passing 
through  the  screen  are  discarded.  The 
+200-mesh  particles  collected  on  the 
screen  are  removed  and  dried  for  one 
hour  at  llOEC.  The  blend  of  standard 
contaminant  is  prepared  by  mixing  50% 
by  weight  of  coarse  air  cleaner  dust  as 
received  (after  drying  for  one  hour  at 
llOEC)  with  50%  by  weight  of  the  +200- 
mesh  screened  dust. 

Bl.3    Particle  Size  Analysis.  The 
coarse  air  cleaner  dust  as  received  and 
the  blend  used  as  the  standard 
contaminant  have  the  following 
approximate  particle  size  analysis: 

Wt.  %  IN  Various  Size  Ranges,  pm 


Size  range 

As  re- 
ceived 

Blend 

0-5 

5-16  

12 
12 
14 
23 
30 
9 

6 
6 

10-20  

7 

20-40  

40-80  

80-200  

11 
32 
38 

12.  Appendix  D  to  Subpart  F  is 
amended  by  revising  section  g  to  read  as 
follows: 

Appendix  D  to  Subpart  F — Standards 
for  Becoming  a  Certifying  Program  for 
Technician 


g.  Recordkeeping  and  Reporting 
Requirements 

Certifying  programs  must  maintam  nfcjrds 
for  at  least  three  years  which  include,  but  are 
not  limited  to.  the  names  and  addres'ies  of  all 
individuals  taking  the  tests,  the  scores  (jf  all 
certification  tests  administered,  and  the  dates 
and  locations  of  all  testing  administered 

EPA  must  receive  an  activity  report  from 
all  approved  certifying  programs  bv  even 
January  30  and  June  30,  the  first  to  l<e 
submitted  following  the  first  full  six-month 
period  for  which  the  program  has  iKM-n 
approved  by  EPA.  This  report  will  include 
the  pass/fail  rate  and  testing  schedules.  This 
will  allow  the  Agency  t(j  determine  the 
relative  progress  and  success  of  these 
programs.  If  the  certifying  program  l>eliev« 
a  test  bank  question  needs  to  be  modified, 
information  about  that  question  should  also 
be  included. 

Approved  certifying  programs  will  receiv 
a  letter  of  approval  from  EPA.  Each  testing 
center  must  display  a  ropy  of  that  letter 

Approved  technician  certification 
programs  that  intend  to  stop  providing  the 
certification  test  must  forward  all  records 
required  by  this  Appendix.  §  82.161  and 
§  82  166  to  a  program  currently  approvpd  by 
EPA  in  accordance  with  this  .Appendix  and 
with  §82.161. 

Approved  Technician  Certification 
Programs  that  receive  records  of  certified 
technicians  from  a  program  that  no  longer 
offers  the  certification  test  must  inform  EP.A 
in  writing  at  the  address  listed  in  §  82  160 
within  30  of  receiving  these  records 
***** 
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r:  The  Coast  Guard  is  adopting 
with  some  changes,  as  final,  the  interim 
final  rule  which  establishes  regulations 
requiring  response  plans  for  marine 
transportation-related  (MTR)  facihties 
including  deepwater  ports,  certain  Coast 
Guard  regulated  onshore  facilities, 
marinas,  tank  trucks,  and  railroad  tank 
cars.  This  final  rule  also  adopts  with 
some  changes,  as  final,  the  interim  final 
rule  which  establishes  additional 
response  plan  requirements  for  faciUties 
located  in  Prince  William  Sound, 
Alaska,  permitted  under  the  Trans- 
Alaska  Pipeline  Authorization  Act 
(TAPAA).  These  regulations  are 
mandated  by  the  Federal  Water 
Pollution  Control  Act  (FWPCA),  as  ' 
amended  by  the  Oil  Pollution  Act  of 
1990  (OPA  90).  The  purpose  of 
requiring  facility  response  plans  is  to 
enhance  private  sector  planning  and 
response  capabilities  to  minimize  the 
environmental  impact  of  spilled  oil. 

EFFECTIVE  DATE:  May  29. 1996. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safetv  Council  (G-LRA/3406) 
(CGD  91-036),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
room  3406,  Washington,  DC  20593- 
0001.  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Walter  (Bud)  Hunt,  Response 
Division  (G-MEP),  (202)  267-0441.  This 
telephone  ifr  equipped  to  record 
messages  on  a  24-hour  basis. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  CUff 
Thomas,  Project  Manager.  Standards 
Evaluation  Branch  (G-MES-2),  and 
Jacqueline  Sullivan,  Project  Coimsel, 
Office  of  Chief  Counsel  (G-LRA). 


Regulatory  History 

On  March  11, 1992  the  Coast  Guard 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  (57  FR  8708)  entitled 
"Facility  Response  Plans."  The  ANPRM 
discussed  the  background,  statutory 
requirements  of  section  311(j)  of  the 
FWPCA,  and  possible  regulatory 
approaches.  In  addition,  the  ANPRM 
posed  questions  for  public  comment. 
The  Coast  Guard  received  116 
comments. 

On  June  19, 1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  on  the  related 
rulemaking  project  Vessel  Response 
Plans  (VRP)  (57  FR  27514).  The  Coast 
Guard  also  gathered  public  input  on  the 
proposed  VRP  rule  through  the  Oil  Spill 
Response  Plan  Negotiated  Rulemaking 
Committee.  Twenty-six  organizations 
and  the  Coast  Guard  were  members  of 
the  Committee.  To  maintain  consistency 
between  the  two  regulations,  this  rule 
uses  certain  concepts  developed  in  the 
VRP  NPRM  and  negotiated  rulemaking 
committee. 

The  Coast  Guard  released  Navigation 
and  Vessel  Inspection  Circular  (NVIC) 
No.  7-92  on  September  15, 1992.  NVIC 
No.  7-92  provided  immediate  guidance 
to  the  marine  industry  for  preparing 
facility  response  plans  to  meet  the 
February  1993  deadline  established  by 
the  Oil  Pollution  Act  of  1990  (OPA  90). 

On  February  5,  1993,  the  Coast  Guard 
published  an  Interim  Final  Rule  (IFR) 
entitled  "Response  Plans  for  Marine 
Transportation-Related  Facilities"  in  the 
Federal  Register  (58  FR  7330).  The 
Coast  Guard  received  55  comments  on 
the  IFR.  These  comments  were 
considered  in  developing  this  final  rule. 

Background  and  Purpose 

In  response  to  several  recent  major  oil 
spills,  Congress  passed  the  Oil  Pollution 
Act  of  1990  (OPA  90)  (Pub.  L.  101-380). 
OPA  90  amended  section  311  (j)  of  the 
Federal  Water  Pollution  Control  Act 
(FWPCA)  (33  U.S.C.  1321(j)).  It 
established  requirements,  and  an 
implementation  schedule,  for  facility 
response  plans  and  periodic  inspections 
of  discharge-removal  equipment. 

As  amended  by  OPA  90.  section 
311(j){5)  directs  the  President  to  issue 
regulations  implementing  the  new 
FWPCA  requirements  for  facility 
response  plans.  The  President  delegated 
this  authority,  in  part,  to  the  Secretary 
of  Transportation  (DOT)  by  Executive 
Order  12777  (3  CFR,  1991  Comp.;  56  FR 
54757).  The  Secretary  of  Transportation, 
in  49  CFR  1.46(m)  (57  FR  8581;  March 
11, 1992),  hirther<ielegated,  to  the 
Commandant  of  the  Coast  Guard,  the 


authority  to  regulate  marine 
transportation-related  (MTR)  onshore 
faciUties,  and  deepwater  ports  subject  to 
the  Deepwater  Ports  Act  of  1974,  as 
amended  (33  U.S.C.  1501,  et  seq.).  This 
rule  addresses  only  MTR  facilities  that 
handle,  store,  or  transport  oil.  Oil  spill 
response  plan  regulations  for  vessels  are 
the  subject  of  a  separate  rulemaking 
project  (CGD  91-034). 

Section  311(a)(1)  of  the  FWPCA 
defines  oil  as  including,  but  not  limited 
to,  petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  waste  other  than 
dredge  spoils  (33  U.S.C.  1321(a)(1)). 
While  the  most  common  oils  are  the 
various  petroleum  oils  (e.g.,  crude  oil, 
gasoline,  diesel.  etc.).  non-petroleiun 
oils  such  as  animal  fats  (e.g..  tallow, 
lard.  etc.).  vegetable  oils  (e.g..  com  oil, 
sunflower  seed  oil,  palm  oil,  etc.),  and 
other  non-petroleum  oils,  such  as 
turpentine,  are  included  within  the 
ambit  of  this  regulation  when  handled, 
stored  or  transported  by  an  MTR 
faciUty. 

A  major  objective  of  the  OPA  90 
amendments  to  the  FWPCA  was  to 
create  a  national  planning  and  response  ' 
system.  OPA  90  requires  the  President 
to  develop  nationwide  criteria  for 
determining  those  facilities  which  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment. 
Th6  OPA  90  Conference  Report  (Report 
101-653)  states  that  the  criteria  should 
result  in  a  broad  requirement  for  facility 
owners  or  operators  to  prepare  and 
submit  response  plans.  Those  facilities 
identified  by  the  President  are  required 
to  submit  response  plans. 

Section  311(j)(5)  of  the  FWPCA 
requires  the  preparation  and  submission 
of  response  plans  from  all  onshore 
facilities  that  could  reasonably  be 
expected  to  cause  either  "substantial"  or 
"significant  and  substantial"  harm  to 
the  environment  by  discharging  oil  into 
or  on  the  navigable  waters,  adjoining 
shoi:eUnes,  or  exclusive  economic  zone 
of  the  United  States.  Response  plans 
must  also  be  consistent  with  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP)  (40 
CFR  part  300)  and  applicable  Area 
Contingency  Plans  (ACPs). 

Section  311(j)(5)  also  requires  that,  in 
a  facility  response  plan,  an  owner  or 
operator  identify  and  ensure  by  contract 
or  other  means  approved  by  the 
President  the  availabiUty  of  private 
personnel  and  equipment  sufficient  to 
remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge  and 
to  mitigate  or  prevent  substantial  threat 
of  such  a  discharge. 

Section  311(j)(5)(F)  of  the  FWPCA 
allows  the  Coast  Guard  to  authorize  an 
MTR  facility  requiring  plan  approval  to 
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operate  for  up  to  2  years  after  a  plan  is 
submitted  for  approval.  This  provides 
an  interim  period  in  which  the  facility 
may  continue  to  operate  while  the  plan 
approval  process  is  completed. 

section  5005  of  OPA  90  estabhshes 
requirements  for  response  plans  for 
MTR  facilities  located  in  Prince  WiUiam 
Sound.  Alaska,  which  are  permitted 
under  the  Trans-Alaska  Pipeline 
Authorization  Act  (TAPAA)  (43  U.S.C. 
1651,  et  seq.).  lliis  section  requires  a 
higher  level  of  preparedness  for 
facilities  in  Prince  William  Sound  in 
order  to  provide  an  even  .greater  margin 
of  safety. 

Although  OPA  90  requires  response 
plans  for  oil  or  hazardous  substance 
spills,  section  4202(b)(4)  estabUshes  an 
implementation  schedule  only  for  oil 
spill  res(H>nse  plans.  Response  plans  for 
hazardous  substance  spills  will  be  the 
subject  of  a  separate  rulemaking. 

DiflcuBsion  of  CommeBts  and  diaiiges 

The  Coast  Guard  received  55 
comments  on  the  IFR.  llie  following 
discussion  summarizes  the  comments 
and  explains  substantive  changes  made 
to  the  regulation  in  response  to  the 
comments.  Comments  are  categorized 
by  the  specific  section  of  the  I^  to 
which  they  apply.  In  addition  to  these 
changes,  editorial  changes  have  been 
made  to  clarify  the  rule  or  standardize 
terminology.  The  following  sections 
have  changes  which  are  purely  editorial: 
§§154.1010. 154.1017, 154.1030, 
154.1047. 154.1050. 154.1070, 154.1075. 
154.1125.  and  appendix  C,  sections  1.  3. 
4.  5.  7,  and  8.  The  following  sections 
were  not  changed:  §§  154.1028. 
154.1029. 154.1041, 154.1057, 154.1115, 
154.1130, 154.1135, 154.1140  and 
appendix  C,  sections  6  and  9  and  Tables 
1-5.  For  the  convenience  of  the  public, 
the  Coast  Guard  has  reprinted  subparts 
F  and  G  of  part  154  in  their  entirety, 
including  both  changed  and  unchanged 
sections.  Two  new  subparts  H  and  I 
have  also  been  added  to  part  154. 

General  Commoits 

One  comment  argued  that  the 
regulations  do  not  consider  economic 
reasonableness,  overstep  the  intent  of 
Congress  in  their  scope  and  essentially 
place  the  entire  biuden  for  cleanup  on 
owners  and  operators  of  facilities.  The 
Coast  Guard  disagrees.  The  primary 
intent  of  the  response  planning  portions 
of  OPA  90  was  to  require  that  fadhty 
owners  or  operators  identify  and  ensure, 
by  contract  or  other  approved  means, 
the  availabiUty  of  private  personnel  and 
equipment  to  remove  a  worst  case 
discharge.  The  Coast  Guard  has 
considered  the  economic  costs  of  this 
final  rule  and  they  are  summarized  in 


this  preamble  in  the  section  entitled 
"Assessment." 

Regulatory  consistency.  The  Coast 
Guard  received  16  comments  urging 
regulatory  consistency  in  the 
development  of  these  regulations.  All  of 
these  comments  stated  that  there  should 
be  consistency  with  the  other 
regulations  issued  under  OPA  90.  One 
of  these  comments  also  recommended 
the  establishment  of  an  interagency 
working  group  to  identify  which 
sections  of  rules  should  be  consistent 
and  work  toward  achieving  that 
consistency.  Another  of  these  comments 
also  tuged  that  response  plan 
requirements  should  be  amended  to 
resemble  EPA's  requirements  more 
closely  but  that  the  Coast  guard's 
requirements  should  have  a  much  closer 
focus  on  emergency  response.  The  Coast 
Guard,  EPA,  and  other  Federal  agencies 
met  repeatedly  throughout  the 
development  of  each  agency's  rules. 
This  coordination  has  produced 
significant  similarities  between  agencies 
issuing  response  plan  rules.  For 
example,  the  Coast  Guard  and  EPA  have 
adopted  the  same  requirements  with 
respect  to  planning  volumes,  amounts  of 
response  equipment,  and  the  use  of 
dispersants,  and  other  similar  new  or 
unconventional  spill  mitigation 
techniques  including  mechanical 
dispersal. 

Public  Participation.  Six  comments 
addressed  concerns  of  pubUc 
participation  in  the  process  of  this 
rulemaking.  Four  comments  argued  that 
the  Coast  Guard  should  have  issued  an 
NPRM  instead  of  an  IFR  to  fiaciUtate 
public  comment.  The  IFR  was  issued  to 
meet  OPA  90 's  deadline  for 
implementing  these  oil  pollution  rules. 
PubUc  comment  to  the  IFR  has  been 
considered  in  the  development  of  this 
final  rule. 

One  conunent  argued  that  the  IFR  did 
not  meet  the  requirements  of  OPA  90  for 
pubUc  input  regarding  the  adequacy  of 
the  plans  because  it  does  not  provide  for 
notification  of  plan  receipt  by  the  Coast 
Guard;  supplying  copies  of  the  plans  to 
interested  people;  malting  copies  of  the 
plans  available  in  a  central  location  for 
pubUc  review;  or  allowing  the  pubUc  to 
appeal  Coast  Guard  decisions  on 
deficiencies  or  classification. 

The  Coast  Guard  concludes  that  there 
is  no  requirement  contained  in  OPA  90 
for  the  pubUc  to  determine  the  adequacy 
of  individual  response  plans  from 
onshore  or  of&hore  faciUties.  Along 
writh  Federal,  state,  and  local 
government  representatives  who  are 
responsible  for  coordinating 
environmental  issues  and  emergency 
response  operations,  the  Coast  Guard 
has  encouraged  Area  Committees  to 


include  environmental  groups, 
representatives  from  academia,  and 
concerned  citizens.  The  Coast  Guard 
concludes  that  this  is  an  appropriate 
method  for  private  citizens  to  provide 
advice,  guidance,  and  expertise  to  the 
Area  Committee  and  will  result  in  a 
coordinated  community  response  to  an 
oil  discharge. 

This  same  comment  requested  a 
pubUc  hearing  and  the  estabUshment  of 
a  negotiated  rulemaking  committee  for 
this  regulation.  The  Coast  Guard 
estabUshed  an  Oil  Spill  Response  Plan 
Negotiated  Rulemaking  Committee  (56 
FR  58202,  November  18, 1991).  The 
Coast  Guard  used  information  in  the 
final  report  provided  by  the  Committee 
in  the  drafting  of  the  VRP  Rule  (CGD 
91-036)  and  this  rule.  The  Coast  Guard 
finds  it  unnecessary  to  conduct  a 
separate  negotiated  rulemaking  for  the 
FaciUty  Response  Plan  (FRP)  rule. 

Clarification.  Two  comments 
requested  general  clarification  of  the 
IFR.  One  comment  stated  that  the 
regulations  must  be  clarified  in  many 
respects  to  avoid  differences  of 
interpretation.  The  other  comment  was 
concerned  with  words  in  the  regulations 
having  different  meanings  from  their 
accepted  meanings.  The  Coast  Guard 
recognizes  these  concerns  and  has 
strived  for  clarity  in  this  final  rule.  For 
example,  in  this  final  rule,  the  Coast 
Guard  has  added  definitions  of  the 
terms  "complex",  "tier",  and  "fish  and 
wildlife  and  sensitive  environment".  It 
has  also  issued  guidance  to  response 
plan  reviewers  to  assure  uniform 
understanding  and  enforcement  of 
response  plan  requirements. 

Agency  jurisdiction.  Two  comments 
addressed  the  issue  of  jurisdictional 
conflicts  between  agencies.  One 
comment  asserted  that  there  is  an 
overlap  in  Coast  Guard  and  Research 
and  Special  Programs  Administration 
(RSPA)  authority  over  pipelines.  This 
comment  argued  that  pipelines  used 
only  for  transporting  fuel  between  tanks 
and  vessels  were  previously  subject 
only  to  Coast  Guard  jurisdiction. 
However,  this  comment  argues,  new 
RSPA  regulations  now  apply  to  all 
pipelines.  This  comment  contended  that 
such  regulation  confUcts  with  the 
delegation  of  authority  in  E.O.  12777 
giving  RSPA  authority  over  non-MTR 
pipelines  only. 

Executive  Order  12777  delegated  to 
the  Secretary  of  Transportation 
responsibiUty  for  the  issuance  of 
regulations  requiring  the  owner  or 
operator  of  a  transportation-related 
onshore  facility  and  deepwater  ports  to 
prepare  and  submit  response  plans.  The 
Secretary  delegated  to  the  Conunandant 
of  the  Coast  Guard  the  responsibiUty  for 
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the  ianianoe  of  regulations  requiring  the 
owner  Or  operator  of  a  marine 
ttanspmtation-related  onshore  facility 
and  deepwater  ports  to  prepare  and 
sulnnit  response  plans.  The  Secretary 
detegated  to  the  Administrator  of  RSPA 
the  same  authority  for  non-marine 
transpoitation-related  pipelines.  The 
Coast  Guard  finds  that  there  is  no 
conflict  over  jurisdiction. 

Section  150.129    Response  Plans 

The  Coast  Guard  received  one 
■  comment  on  this  section.  The  comment 
requested  that  the  Coast  Guard  clarify 
the  submission  requirements  for 
deepwater  ports.  Under  the  IFR,  the 
Coast  Guard  determined  that  deepwater 
ports  are  significant  and  substantial 
harm  facilities  under  $  154.1015  and, 
thoefbro,  are  required  to  submit  a 
response  plan  for  review  and  approval. 
The  Coast  Guard  finds  that  the 
sutaiission  requirements  are  clear  and, 
therefore,  has  made  no  changes  to  the 
final  rule  on  the  classification  of 
deepwater  ports. 

Section  154.106    Incorpomtion  by 
Refer^pce 

Hw  Coast  Guard  received  one 
-  comment  on  this  section.  The  comment 
stieaaed  that  the  Coast  Guard  should 
review  the  standard  test  methods 
developed  by  the  American  Society  of 
Testing  Materials  (ASTMl  that  are, 
incorporated  by  refiarence  in  this  section 
as  the  standards  are  revised.  The  Coast 
Guard  intends  to  review  any  revisions  to 
these  standards  and  will  conduct 
appropriate  rulemaking  to  revise  this 
section  if  warranted  by  changes  to  these 
standards. 

Section  154.1010    Purpose 

The  Coast  Guard  received  several 
comments  requesting  clarification  of 
this  section,  hi  response  to  these 
comments,  the  Coast  Guard  has  revised 
this  section  to  clarify  the  purpose  of 
response  plans. 

Section  154.1015    Applicability 

The  Coast  Guard  received  eight 
comments  on  this  section  of  the  IFR. 
Three  comments  aigued  that  the 
dassificaticm  of  facilities  should  not  t>e 
detennined  solely  by  the  amount  of  oil 
that  a  facility  is  capable  of  transferring. 
The  comments  stated  that  other  factors 
such  as  a  facihty's  spiU  history, 
proximity  to  fish  and  wildlife  and 
sensitive  environments,  presence  of 
coDtainment  structures,  and  potential 
%vor8t  case  discharge  should  be 
considered  in  the  classification  of 
facilities. 

The  IFR  reflects  the  Coast  Guard 
determination  that  all  KfTR  faciUties 


that  transfer  oil  to  or  from  a  vessel  with 
a  capacity  of  250  barrels  or  more  could 
reasonably  be  expected  to  cause  at  least 
substantial  harm  to  the  enviroiunent, 
and  that  large  fixed  facilities  and 
deepwater  ports  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  the  environment  in 
the  case  of  an  oil  discharge.  If  a  facility 
owner  or  operator  believes  that  his  or 
her  facility  should  be  reclassified  fit>m 
significant  and  substantial  harm  to 
substantial  harm  or  excluded  from  the 
substantial  harm  category  based  on 
factors  other  than  the  facility's  capacity 
for  transferring  oil,  then  under 
§  154.1075  the  facility  owner  or  operator 
is  permitted  to  appesd  the  classification 
to  the  COTP  and  then  to  the  District 
Commander,  and  then  to  the 
Commandant.  There  have  been  no 
changes  in  these  provisions  in  the  final 
rule. 

Although  the  Coast  Guard  has  not 
changed  the  final  rule  to  reflect  the 
consideration  of  factors  other  than  the 
facility's  type  and  its  capacity  for 
transferring  oil  in  the  classification  of 
the  facility,  the  Coast  Guard  has 
modified  the  threshold  for  the  initial 
classification  of  significant  and 
substantial  harm  facilities  in  the  final 
rule,  thereby  decreasing  the  number  of 
facihties  which  will  be  classified  as 
significant  and  substantial  harm 
facilities.  The  Coast  Guard  has 
identified  several  fixed  MTR  facilities 
which  are  segments  of  non-MTR 
facilities  that  have  a  total  storage 
capacity  of  less  than  42,000  gallons.  The 
Environmental  Protection  Agency  (EPA) 
has  determined  that  such  non- 
transportation  related  faciUties  with  a 
storage  capacity  of  less  than  42,000 
gallons  associated  with  a  MTR  facility 
are  not  considered  as  substantial  harm 
facilities.  However,  these  MTR  facilities 
are  capable  of  transferring  oil  to  or  firom 
a  vessel  with  a  capacity  of  250  barrels 
or  more.  The  Coast  Guard  has 
detennined  that  these  facilities  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  en\'ironment. 
These  facilities  must  still  submit 
response  plans;  however,  they  are  no 
longer  classified  as  "significant  and 
substantial  harm"  facilities.  Paragraph 
(c)(1)  of  §  154.1015  has  been  amended  to 
incorporate  this  change. 

One  comment  suggested  that  facilities 
that  transfer  only  oily  water  mixtines 
should  be  classified  as  substantial  harm 
facilities.  The  Coast  Guard  disagrees. 
Although  a  facility  may  transfer  only  oil 
that  is  mixed  with  water,  the  facility 
may  transfer  enough  oil  to  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  the  environment  if 
a  discharge  were  to  occiu. 


Another  comment  stated  that  the 
Coast  Guard  should  clarify  that  mobile 
faciUties  are  the  only  facilities  that  are 
not  classified  as  significant  and 
substantial  harm  faciUties.  Under  the 
IFR,  mobile  faciUties  are  the  only 
faciUties  which  initially  are  classified 
onfy  as  substantial  harm  faciUties; 
however,  under  §  154.1016,  the  COTP 
may  determine  that  other  faciUties  may 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment 
and  may  upgrade  mobile  MTR  faciUties 
to  significant  and  substantial  harm 
faciUties.  AdditionaUy,  the  amended 
paragraph  (c)(1)  of  §154.1015  of  tiie 
final  rule,  whidi  modifies  the  threshold 
for  significant  and  substantial  harm 
faciUties,  has  increased  the  number  of 
faciUties  that  will  initially  be  classified 
only  as  substantial  harm  faciUties. 
One  comment  suggested  that  the 
Coast  Guard  provide  guidance  on  how 
to  determine  whether  a  faciUty  is  part  of 
a  complex.  A  faciUty  is  part  of  a 
complex  if  the  entire  faciUty  is  regulated 
by  more  than  one  Federal  agency  under 
section  311(j)  of  the  FWPCA.  Most  MTR 
faciUties  are  part  of  a  larger  faciUty  that 
has  segments  which  are  regulated  by 
agencies  such  as  EPA.  RSPA  or  the 
Minerals  Management  Service  (MMS).  If 
a  faciUty  owner  or  operator  is  imable  to 
determine  whether  his  or  her  faciUty  is 
part  of  a  complex,  he  or  she  may  request 
guidance  from  the  COTP. 

Two  comments  contended  that  the 
regulation  should  not  apply  to  non- 
petroleum  oils.  One  comment 
specifically  stated  that  the  regulation 
should  not  apply  to  faciUties  which 
handle  animal  and  vegetable  oils 
becatise  these  oils  are  not  toxic  to  the 
enviroimient.  The  Coast  Guard 
disagrees.  The  response  planning 
requirements  of  this  regufation  were 
developed  to  ensure  that  faciUty  owners 
or  operatora  are  prepared  to  respond  to 
an  oil  spiU  originating  from  their 
faciUty,  regardless  of  the  type  of  oil 
spilled.  The  Coast  Guard  recognizes  that 
certain  non-petroleiun  oils,  including 
certain  animal  fats  and  vegetable  oils, 
are  non-toxic  in  the  marine 
environment;  however,  lethal  acute 
aquatic  toxicity  is  not  the  sole  factor 
considered  in  determining  harm  to  the 
enviroiunent.  A  discharge  of  animal  fats 
or  vegetable  oils  may  cause  chronic 
effects  for  waterfow\  and  aquatic 
organisms.  Proper  response  planniiig  for 
a  discharge  of  non-petroleum  oils  will 
have  a  significant  effect  in  limiting  harm 
to  the  environment.  Therefore,  faciUty 
owners  or  operators  handling  non- 
petroleum  oils  at  their  faciUty  are 
required  to  prepare  response  plans 
under  this  regufation. 


The  Coast  Guard  has  determined, 
based  upon  coimnents,  that  animal  fats 
and  vegetable  oils,  and  other  non- 
petroleum  oils  will  be  addressed 
separately  from  petroleum  oils,  and 
firom  one  another,  in  the  final  rule.  The 
final  rule  removes  the  response 
planning  requirements  for  animal  fats 
and  vegetable  oils,  and  other  non- 
petroleum  oils  from  §  154.1049  in  the 
IFR  and  estabUshes  two  new  subparts  H 
and  I,  containing  requirements  for  these 
oils.  Subpart  H  contains  requirements 
for  animal  fats  and  vegetable  oils,  while 
subpart  I  contains  requirements  for 
other  non-petroleimi  oils.  Although  new 
subparts  have  been  established  for 
animal  fats  and  vegetable  oils,  and  other 
non-petroleum  oils,  the  response 
planning  requirements  for  tiiese  oils  are 
not  changed  in  the  final  rule. 

One  comment  stated  that  a  faciUty 
that  is  capable  of  transferring  oil  to  or 
from  a  vessel  with  a  capacity  of  250 
barrels  or  more,  but  that  does  not 
transfer  to  a  vessel  of  this  size  should 
not  be  required  to  submit  a  response 
plan.  Although  the  Coast  Guard  has  not 
lowered  the  threshold  for  substantial 
harm  faciUties  in  the  final  rule,  the 
revised  final  rule  permits  the  COTP  to 
downgrade  a  facility.  The  COTP  is  in 
the  position  to  evaluate  the  individual 
situation  of  each  faciUty  under  his  or 
her  jurisdiction  with  respect  to 
operational  history  and  other  factora 
which  would  affect  the  faciUty 's 
classification.  The  COTP  may 
downgrade  a  faciUty's  classification, 
acting  either  on  his  own  or  upon  request 
of  the  faciUty's  owner  or  operator,  if  he 
finds  that  such  action  is  warranted. 

Section  154.1016    Facility 
Classification  by  COTP 

The  Coast  Guard  received  four 
comments  on  this  section.  One 
comment  stated  that  the  COTP  should 
not  be  permitted  to  upgrade  a  faciUty 
based  on  the  faciUty's  proximity  to  areas 
of  economic  importance  and 
enviroiunental  sensitivity.  The  comment 
contended  that  OPA  90  does  not  permit 
such  an  action.  Another  comment  stated 
that  a  faciUty's  spill  history  does  not 
indicate  that  the  facility  is  at  greater  risk 
for  future  spiUs  and,  therefore,  spill 
history  should  not  be  considered  in 
determining  a  facility's  classification. 
The  Coast  Guard  disagrees.  OPA  90 
permits  the  Coast  Guard  to  require 
response  plans  for  faciUties  that  could 
reasonably  be  expected  to  cause 
substantial  harm  and  significant  and 
substantial  harm  to  the  enviroiunent. 
OPA  90  does  not  define  these  terms; 
therefore,  the  Coast  Guard  must 
determine  the  criteria  used  to 
distinguish  these  faciUties.  The  Coast 


Guard  has  adopted  EPA's  term  "fish  and 
wildUfe  and  sensitive  environments"  to 
refer  to  areas  of  environmental 
sensitivity.  The  Coast  Guard  has 
concluded  that  a  facility's  proximity  to 
fish  and  wildUfe  and  sensitive 
environments  and  its  spill  history  are 
relevant  factors  in  determining  whether 
a  faciUty  could  reasonably  be  expected 
to  cause  substantial  harm  or  significant 
and  substantial  harm  to  the 
environment  in  the  case  of  an  oil 
discharge. 

Two  comments  stated  that  a  faciUty 
owner  or  operator  should  be  permitted 
to  appeal  the  COTP's  decision  to 
upgrade  a  facility.  Under  §  154.1075  of 
the  IFR,  a  facility  owner  or  operator  is 
permitted  to  request  the  COTP  to  review 
the  initial  faciUty  classification.  The 
owner  or  operator  may  submit  relevant 
data  to  the  COTP  to  support  his  or  her 
argument.  If  the  owner  or  operator  is 
dissatisfied  with  the  COTP's  decision, 
the  owner  or  operator  may  appeal  the 
decision  to  the  District  Commander.  The 
decision  of  the  District  Commander  may 
be  appealed  to  the  Commandant.  This 
appeals  provision  is  unchanged  in  the 
final  rule. 

Under  the  IFR.  \he  COTP  was 
permitted  only  to  upgrade  a  facility's 
initial  cfassification.  Under  the  final 
rule,  the  COTP  is  permitted  to  upgrade 
or  downgrade  the  faciUty's 
classification.  Upon  written  request 
firom  the  faciUty  owner  or  operator  to 
review  the  facility's  classification,  the 
COTP  may  downgrade  a  facility  from 
significant  and  substantial  harm  to 
substantial  harm  or  from  substantial 
harm  to  a  status  in  which  it  is  exempt 
from  the  regulation.  This  provides  the 
COTP  with  greater  latitude  to 
appropriately  regulate  his  or  her  port 
area.  'This  change  has  prompted  the 
renaming  of  this  section  to  "Facility 
Classification  by  COTP"  in  the  final 
rule. 

Section  154.1017    Response  Plan 
Submission  Requirement 

The  Coast  Guard  received  many 
comments  on  this  section  of  the  IFR. 
Four  comments  requested  the  Coast 
Guard  to  clarify  whether  the  FRF 
regulations  apply  to  inactive  facilities. 
Under  §  154.100(a).  the  appUcabiUty 
section  for  part  154,  faciUties  in 
caretaker  status  are  exempt  bom  the 
requirements  of  this  part,  with  the 
exception  of  certain  safety  requirements 
set  out  in  §  154.735. 

Two  comments  stated  that  faciUty 
complexes  should  not  be  required  to 
submit  response  plans  to  more  than  one 
Federal  agency  for  approval.  The 
comments  further  stated  that  all 
faciUties  that  transfer  oil  over  water 


should  be  regufated  exclusively  by  the 
Coast  Guard.  Tlie  Coast  Guard 
recognizes  that  submitting  plans  to 
several  agencies  for  approval  may  have 
been  burdensome  for  those  facilities 
whose  options  necessitated  submission 
of  response  plans  to  more  than  one 
Federal  agency.  The  initial  delegation 
under  Executive  Order  12777  to  issue 
regulations  and  review  and  approve 
response  plan  to  multiple  Federal 
agencies  reflected  agency  expertise  in 
\hn  regulated  industries  and  the 
traditional  jurisdiction  of  Federal 
agencies  under  section  311  of  the 
FWPCA.  This  delegation  provided  each 
agency  with  the  opportunity  to  review 
response  plans  and  to  ensure  that  the 
plans  reflected  industry  practices  and 
were  in  compliance  with  statutory 
requirements. 

Today,  virtually  every  facility 
required  to  submit  response  plans  has 
already  done  so  in  compliance  with  the 
rules  promulgated  by  the  appropriate 
agency.  It  has  become  apparent  that 
some  response  plans  unnecessarily 
duplicate  information  contained  in 
other  plans.  Federal  agencies  are 
interested  in  stream  Uning  the  response 
plan  preparation  and  submission 
procedures  to  reduce  significantly  the 
burden  when  plan  revision  and 
resubmission  is  required.  The  Coast 
Guard  believes  that  the  "One  Plan"  or 
Integrated  Contingency  Planning 
concept  has  merit  and  discussions  are 
ongoing  between  industry,  the 
appropriate  Federal  agencies,  and 
members  of  the  National  Response 
Team  (NRT).  The  NRT  is  developing 
guidance  for  preparation  of  integrated 
response  plans  that  will  satisfy  the 
regulatory  requirements  of  various 
Federal  agencies  while  avoiding 
unnecessary  and  confusing  duplication 
of  standard  response  procedures  and 
organizational  details.  With  the 
completion  of  guidance  on  Integrated 
Contingency  Planning,  the  Coast  Guard 
will  accept  plans  developed  in 
accordance  with  that  guidance  The 
NRT  is  also  examining  the  feasibility  of 
vesting  response  plan  review  in  the  On 
Scene  Coordinator.  The  NRT  is 
discussing  minimizing  the  number  of 
Federal  agencies  involved  in  reviewing 
a  response  plan  for  those  facilities  that, 
due  to  their  diverse  nature,  may  have  to 
prepare  and  submit  a  response  plan  to 
more  than  one  Federal  agency.  The 
Coast  Guard  is  committed  to  working 
with  the  NRT  on  these  issues  and 
working  to  minimize  the  regulatory 
burden  on  facilities  that  have  marine 
transportation-related  mode  and  non- 
transportation-related  components. 
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Sectkm  154.1020    Definitions 

The  CoMt  Guard  received  many 
oomments  on  the  definitions  of  the 
tenns  used  in  the  IFR.  Some  comments 
suggested  clarification  of  certain  terms 
ytbiie  others  suggested  the  addition  of 
terms.  The  following  discussioa 
addresses  only  those  definitions  or 
issues  on  which  the  Coest  Guard 
received  comment  oar  made  significant 
revisions. 

Advase  weather.  The  Coast  Guard 
received  one  comment  on  "adverse 
weather"  which  suggested  that  wind, 
tides,  and  the  number  of  daylight  hours 
be  included  as  three  additional 
environmental  factors  that  contribute  to 
adverse  weather  conditions  for  a  spill 
response.  The  Coast  Guard  did  not 
intend  the  listed  conditions  to  be 
exclusive.  To  address  this  comment's 
concern,  the  Coast  Guard  is  adding 
language  to  the  definition  of  "adverse 
weather"  to  indicate  that  other  relevant 
fisctors  iiuJuding  wind,  tides,  etc., 
shotild  also  be  taken  into  account  when 
identifying  response  systems  and 
equipment. 

Availability  (of  response  resources). 
The  Coast  Guard  received  one  comment 
which  requested  that  this  term  be 
defined.  The  comment  stated  that  the 
definition  should  indicate  that  response 
organizations  often  have  contracts  with 
many  facilities  and.  as  a  result,  there 
may  be  instances  where  the  contractor's 
obligations  to  one  facility  may  limit  its 
ability  to  arrive  at  the  scene  of  an  oil 
spill  at  another  faciUty  within  the 
specified  times.  The  Coast  Guard 
recognizes  that  actual  availability  of 
response  resoiuces  may  be  limited  by 
imforosooable  events  such  as  multiple, 
simultaneous  oil  spills.  The  Coast  Guard 
stresses  that  the  requirements  are  not 
performance  standards.  They  are 
intended  to  be  used  to  develop  a  plan 
for  responding  to  a  discharge  of  oil  to 
the  TP"^""'"!  extent  practicable  in  the 
existing  conditions.  "Hie  Coast  Guard 
recognizes  that  actual  conditions  may 
not  permit  the  arrival  of  resoiuces 
within  the  prescribed  timelines.  The 
Coast  Guard  concludes  that  there  is  no 
need  to  provide  a  definition. 

Complex.  The  Coast  Guard  received 
one  comment  suggesting  that  it  clarify 
the  meaning  of  "complex"  and  that  the 
Coast  Guard  definition  be  consistent 
with  the  definition  in  EPA  regulations. 
A  "complex"  is  composed  of  facilities 
regulated  by  two  or  more  Federal 
agencies,  and  that  are  used,  or  intended 
to  be  used,  to  transfer  oil  to  or  from  a 
vessel  A  "complex"  may  include 
marine  transportation-related  portions 
and  other  non-marine  transportation- 
related  portions.  The  Coast  Guard  has 


included  a  definition  that  is  consistent 
with  the  FWPCA  and  applicable  EPA 
regulations. 

Consistency  with  EPA  regulations. 
Two  comments  stated  that  the 
definitions  in  the  Coast  Guard 
regulation  should  be  consistent  with 
those  in  the  EPA  regulation.  Wherever 
relevant,  the  Coast  Guard  has  consulted 
other  agencies  and  their  regulations  to 
ensure  that  the  Coast  Guard's  OPA  90 
regulations  do  not  conflict  with  those  of 
other  agencies.  Occasionally,  the  Coast 
Guard's  definitions  diverge  from  similar 
definitions  of  other  agencies.  In  those 
cases,  the  Coast  Guard  has  examined  the 
other  agency  regulations  and  decided 
upon  a  different  approach  for  legal. 
poUcy,  or  technical  reasons. 

Environmentally  Sensitive  Area.  The 
Coast  Guard  received  one  comment 
suggesting  that  it  add  a  definition  of  the 
term  "environmentally  sensitive  area" 
to  be  consistent  with  EPA  regulations, 
the  NCP,  and  OPA  90.  The  EPA  has 
adopted  the  term  "fish  and  wildUfe  and 
sensitive  environment."  For 
consistency,  the  Coast  Guard  is  adopting 
EPA's  term  and  its  definition.  However, 
the  Coast  Guard  is  adding  economically 
important  areas  to  the  EPA  definition. 
OPA  90  requires  that  response  plans  be 
consistent  with  the  applicable  Area 
Contingency  Plan  (ACP).  The  ACPs  are 
prepared  by  Area  Committees  composed 
of  qualified  personnel  from  Federal, 
State  and  local  agencies.  The  Coast 
Guard  has  provided  guidance  to  the 
Area  Committees  on  the  preparation  of 
ACPs.  Coastal  ACPs  have  been  prepared 
and  are  available  for  preparation  of 
facility  response  plans.  The  Area 
Committees  identify,  and  prioritize  for 
protection,  specific  locations  that  fall 
under  the  category  "fish  and  wildlife 
and  sensitive  environments."  The  ACPs 
will  be  revised  aimually  and  will 
identify  areas  of  ^onomic  importance. 
The  completed  fisn  and  wildlife  and 
sensitive  environments  plans  will  likely 
be  geographic-specific  annexes  to  the 
ACPs.  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
published  a  notice  in  the  Federal 
Register  on  March  29, 1994  entitled 
"Guidance  for  Facility  and  Vessel 
Response  Plans  Fish  and  Wildlife  and 
Sensitive  Environments."  (59  FR 14714) 
NOAA's  notice  provides  detailed 
guidance  which  facility  and  vessel 
owners  may  use  to  supplement  the 
information  contained  in  the  applicable 
Coast  Guard  regulations.  However,  the 
ACP  will  still  be  used  to  make  the  final 
determination  regarding  fish  and 
wildlife  and  sensitive  environments. 

Full-scale.  The  Coast  Guard  received 
five  comments  suggesting  the  addition 
of  the  term  "full  scale"  in  order  to 


clarify  certain  requirements  for  spill 
drills.  The  comments  proposed  that  the 
term  mean  maximum  participation  by 
all  levels  of  a  fedUty's  response 
organization  to  test  major  portions  of  the 
plan  with  a  high  degree  of  reaUsm  and 
extensive  involvement.  The  Coast  Guard 
extensively  revised  §  1S4.10S5  of 
subpart  F  to  reflect  concerns  expressed 
by  comments,  as  well  as  to  bring  the 
section  into  aUgnment  with  the  vessel 
response  plan  final  rule  and  the 
applicable  EPA  regulations.  Section 
154.1055  is  now  entitled  "Exercises" 
and  requires  the  owner  or  operator  of  a 
facility  to  conduct  exercises  that  will 
test  the  entire  response  plan  every  3 
years.  The  requirements  allow  the 
owner  or  operator  to  exercise  different 
elements  of  the  plan  (e.g.  quaUfied 
individual  notification,  spill 
management  team,  equipment 
deployment)  at  different  times. 
However,  the  exercises  must  still  test 
every  element  of  the  plan  every  3  years 
and,  in  addition,  an  unannoimced 
exercise  must  also  be  conducted  every 
3  years.  The  revised  §  154.1055  also 
allows  owners  or  operators  to  fulfill  the 
exercise  requirements  by  complying 
with  the  National  Preparedness  for 
Response  Exercise  Program  (PREP).  In 
view  of  these  changes,  a  definition  of 
"lull  scale"  is  not  necessary. 

Functional.  The  Coast  Guard  received 
five  comments  suggesting  that  the  term 
"functional"  be  added  to  the  definitions 
section  in  the  final  rule  to  clarify  certain 
requirements  for  spill  drills.  The 
comments  proposed  that  the  term  be 
defined  as  the  limited  exercising  of 
specific  functions,  such  as  a  command 
and  control,  internal  coordination, 
external  coordination,  and  tests  of  the 
functional  planning  and  response 
capabiUties  of  personnel  and  systems.  In 
response  to  these,  and  other  comments, 
the  Coast  Guard  has  extensively  revised 
§  154.1055  which  was  entitled  "Drills" 
in  the  IFR  and  is  now  entitled 
"Exercises."  The  Coast  Guard  concludes 
that  the  Exercises  section  now 
adequately  addresses  the  meaning  of  the 
term  functional.  The  functional  areas 
are  laid  out  in  §  154.1035{b)(3)(iii)  of 
subpart  F.  Response  plans  must  contain 
an  organizational  structure 
incorporating  the  Usted  functional  areas. 
Section  154.1035(b)(3)(iv)  requires 
response  plans  to  also  contain  job 
descriptions  for  the  spill  management 
team  members  in  each  functional  area 
identified  in  the  organizational  structtue 
described  in  §  154.1035(b)(3)(iii). 
Group  IV  oil.  The  Coast  Guard 
received  several  comments  indicating 
that  the  definition  for  Group  IV  oil 
included  Group  V  oil.  The  Coast  Guard 
has  revised  the  definition  of  Group  FV 


oil  which  is  found  in  the  definition  of 
"persistent  oils"  to  mean  oil  having  a 
specific  gfavity  equal  to  or  greater  Uian 
.95  and  less  than  or  equal  to  1.0. 

Higher  volume  port  areas.  The  Coast 
Guard  received  one  comment  which 
proposed  to  add  Cook  Inlet.  Alaska  to 
the  list  of  higher  volume  port  areas.  The 
Coast  Guard  classified  higher  volume 
port  areas  based  upon  a  study  of  the 
relative  volumes  of  oil  handled,  stored 
or  transported.  The  U.S.  Army  Corps  of 
Engineers  reports  on  "Wateibome 
Commerce  of  the  United  States" 
provided  the  statistics  for  34  port  areas. 
The  decision  to  classify  some  ports  as 
higher  volume  was  based  upon  the 
Coast  Guard's  analysis  of  the  data  from 
the  reports.  The  data  revealed  a  distinct 
break  point.  Cook  Inlet,  Alaska  falls 
below  the  break  point  and.  as  such,  does 
not  meet  the  criteria  for  designation  as 
a  higher  volume  port  area. 

Marine  transportation-related  facility. 
The  Coast  Guard  received  three 
comments  on  the  definition  of  MTR 
faciUty.  One  comment  requested  that 
the  Coast  Guard  clarify  the  definition  by 
citing  specific  types  of  &cilities  to 
which  it  refers.  'The  Coast  Guard  gave 
examples  pf  MTR  fadUties  in  the 
preamble  to  the  IFR  (e.g.,  fixed  onshore 
MTR  fadhties  include  marinas;  and 
mobile  MTR  fadUties  include  tank 
trucks  and  railroad  tank  cars).  Two 
other  comments  requested  clarification 
of  Coast  Guard  and  RSPA  jurisdiction 
over  pipelines  at  MTR  fadUties.  As 
stated  in  the  preamble  to  the  IFR,  the 
definition  of  transportation-related  and 
non-transportation-related  facilities 
appeared  in  a  1071  Memorandimi  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  and 
the  Department  of  Transportation.  The 
MOU  appears  in  the  appendix  to  40  CFR 
part  112.  The  Coast  Guud  definition  of 
MTR  is  drawn  directly  from  the  MOU. 
"the  division  point  between  the 
transportation-related  portion  of  a 
pipeline,  and  the  non-transportation- 
related  portion  of  a  pipeline  is  the  first 
design  discontinuance  (valve)  inside  the 
secondary  containment  siuroimding  the 
tanks  in  die  non-transportation-related 
portion  of  the  facility.  The  Coast  Guard 
finds  that  MTR  is  clearly  defined  in 
accordance  with  the  appropriate  legal 
authority.  In  a  particular  situation,  if  the 
location  of  the  division  between  the 
MTR  portion  and  the  non-MTR  portion 
is  unclear,  then  the  appropriate  Federal 
offidals,  including  the  Coast  Giiard 
COTP,  ^ould  be  consulted.  As  set  forth 
in  the  definition,  these  oCBdals  may 
agree  to  a  specific  location  for  the 
separation. 

Maximum  extent  practicable.  One 
comment  asserted  that  the  definition  of 


"maximum  extent  practicable"  is  too 
rigid  and  does  not  allow  fw  the 
flexibiUty  that  Congress  intended. 
According  to  the  comment,  location, 
size,  configuration,  and  other  similar 
factors,  should  be  considered  in 
developing  response  plans.  The  Coast 
Guard  nas  tised  a  number  of  facton  in 
determining  the  need  to  prepare  and 
submit  a  response  plan.  The  planning 
process  also  considers  other  factors  as 
provided  ui  §§  154.1035  and  154.1045. 

Maximum  most  probable  discharge. 
The  Coast  Guard  received  four 
comments  on  the  definition  of 
maximiun  most  probable  discharge 
suggesting  that  the  Coast  Guard  revise 
the  maximum  most  probable  discharge 
volume  of  1,200  barrels  or  10  percent  of 
the  volume  of  the  worst  case  discharge 
to  be  consistent  with  the  EPA  mAiriTniirn 
most  probable  discharge  voliune  of 
36,000  gallons.  As  stated  in  the 
preamble  to  the  IFR,  the  Coast  Guard 
based  its  maximum  most  probable 
discharge  definition  upon  historical 
spill  data  which  indicated  that  99 
percent  of  oil  spills  fitnn  coastal  zone 
fadUties  were  approximately  1.200 
barrels  or  less.  The  Coast  Guard 
concludes  that  the  existing  definition  is 
appropriate  because  it  protects  the 
environment  while  not  overly 
btudening  small  volume  facilities. 

Nearshore  area.  The  Coast  Guard 
received  two  comments  on  the 
definition  of  nearshore  area.  One 
comment  stated  that  the  definition 
should  exclude  areas  which  also  meet 
the  definition  of  riven  and  canals. 
Another  comment  requested 
clarification  of  the  relationship  between 
nearshore  areas  and  other  terms  such  as 
"dose-to-shore"  in  Appendix  C  and 
"close  to  shore  response  activities  in 
shallow  water"  in  §  154.1045(e).  The 
definition  of  "Nearshore  area"  does  not 
presentiy  include  areas  which  meet  the 
definition  of  riven  and  canals  because 
"Riven  and  canals"  is  a  subset  of  the 
definition  of  "Inland  areas"  not 
"Nearshore  areas."  The  predse  meaning 
of  "dose-to-shore"  is  specified  at  the 
point  where  the  term  is  used.  Close-to- 
shore  refns  to  waten  six  faet  or  less  in 
depth. 

Notification  drill.  The  Coast  Guard 
received  five  conunents  that  suggested 
the  addition  of  the  term  "notification 
drill"  to  the  definition  section  of  the 
final  rule.  The  comments  suggested 
defining  the  term  to  mean  a  test  of  the 
facility's  system  of  notifying  or 
activating,  according  to  the  fadfity's 
response  plan,  appropriate  agendes,  the 
fadhty  spill  management  team,  the  oil 
spill  removal  organization,  and  the  next 
higher  level  of  the  fadhty  owner's  or 
operator's  organization.  A  notification 


drill  tests  the  facihty's  abiUty  to  start 
activation  of  its  plan.  To  be  successful, 
a  notification  drill  need  not  resvilt  in 
calls  to  the  top  of  the  fedUty's  response 
organization.  The  Coast  Guard  has 
extensively  revised  §  154.1055  which 
was  previously  entitled  "Drills"  and  is 
now  entitled  "Exercises."  The  revised 
section  includes  a  "Qualified  Individual 
notification  exercise"  and  spedfies  that 
compUance  with  the  National 
Preparedness  for  Response  Exerdse 
Program  (PREP)  hilfills  all  exercise 
requirements.  "The  Coast  Guard 
condudes  that  these  changes  adequately 
address  the  points  raised  by  the 
comments. 

Oil.  The  Coest  Guard  received  seven 
conunents  on  this  definition.  One 
comment  requested  that  the  Coast  Guard 
narrow  the  definition  of  oil  to  exclude 
substances  which  contain  small 
percentages  of  oil  such  as  ship  bilge  and 
ballast  water.  One  comment  indicated 
that  the  definition  of  oil  in  the 
regulations  should  be  consistent  with 
the  definition  in  OPA  90,  which 
excludes  hazardous  substances  subject 
to  CERCLA.  Four  comments  stated  that 
oil  should  be  limited  only  to  petroleum 
oils  which  are  Uqmd  under  the  range  of 
ambient  conditions  which  exist  at  a 
fadhty  and  which  are  not  considered 
CERCLA  substances.  OPA  90  did  not 
amend  the  definition  of  oil  in  section 
311  oftheFWPCA.  The  Coast  Guard's 
definition  of  "oil"  is  the  same  definition 
used  by  the  FWPCA.  The  sututory 
definition  refen  to  oil  in  any  form.  That 
indudes  oily  bilge  and  ballast  water 
because  they  have  been  shown  to  be 
sotmxs  of  oil  pollution  and  discharges 
may  result  in  substantial  barm  to  the 
environment.  The  Coast  Guard  has 
determined  that  it  is  eppropriate  for 
response  plans  to  indude  provisions 
covering  oils  which  may  not  be  Uquid 
in  all  conditions.  Such  oils  may  sink  to 
the  bottom  or  remain  suspended  in  the 
water  column.  In  either  case,  they  may 
cause  substantial  harm  to  the 
environment  if  not  cleaned  up  as  soon 
as  possible.  The  Coast  Guard  condudes 
that  the  current  definition  of  oil  meets 
both  the  letter  and  the  spirit  of  the 
FWPCA  and  therefore  is  not  changing 
the  definition  of  oil. 

Another  comment  stated  that  the 
response  plan  regulations  should  not 
apply  to  edible  oils.  The  comment 
contended  that  if  edible  oils  were 
excluded  from  the  regulations,  the 
owner  or  operator  of  a  fadhty  handling 
edible  oils  still  would  be  required  to 
report  and  cleanup  a  spill  under  the 
Clean  Water  Ad  (CWA).  The  Coast 
Guard  definition  of  "oil"  is  the  same 
definition  that  is  used  by  the  FWPCA. 
That  definition  includes  edible  oils.  The 
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Coast  Guard  has  created  new  subparts  in 
the  final  rule  to  distinguish  non- 
petroleum  oils,  including  edible  oils 
such  as  animal  fats  and  vegetable  oils, 
from  petroleiun  oils.  The  scientific  data 
cuziently  available  to  the  Coast  Guard 
strongly  indicate  that  these  oils  may 
have  an  adverse  impact  upon  the 
environment  that  is  similar  to  the 
impact  of  petroleum  oils.  As  a  result, 
the  Coast  Guard  is  not  exempting  non- 
petroleum  cnls  from  response  planning 
in  the  final  rule.  The  Coast  Guard  will 
continue  to  assess  its  position  as  further 
data  become  available  on  the  subject. 

Oil  spill  removal  oiganization.  The 
Coast  Guard  received  two  comments  on 
the  definition  of  oil  spill  removal 
organization  which  suggested  that  the 
definition  be  revised  to  be  more 
specific.  The  Coast  Guard  crafted  the 
definition  if  oil  spill  removal 
organization  to  be  flexible  enough  to 
apply  to  varying  types  of  organizations 
whidi  may  be  called  upon  to  respond  to 
a  discharge  of  oil  while  complying  with 
OPA  90  requirements.  A  more  specific 
definition,  while  liseful  to  some  in  the 
industry,  might  exclude  organizations 
which  are  able  to  provide  useful  and 
needed  response  capabilities.  The  Coast 
Guard  is  not  changing  the  definition  of 
oil  spill  removal  organization  and 
suggests  that  any  questions  regarding 
the  suitability  of  a  particular 
organization  be  directed  to  the  COTP  for 
the  area  in  which  the  facility  is  located. 

Other  non-petroleum  oil.  The  Coast 
Guard  has  added  a  definition  of  "other 
non-petroleum  oil."  Other  non- 
petroleiun  oil  means  a  non-petroleum 
oil  of  any  kind  that  is  not  generally  an 
animal  fot  or  vegetable  oil. 

Persistent  oil.  The  Coast  Guard 
received  two  comments  on  the 
definition  of  persistent  oil.  Both 
comments  indicated  that  the  definition 
proposed  in  the  IFR  does  not  accoimt 
for  oils  that  have  a  specific  gravity 
greater  than  1.0  that  do  not  sink  in  salt 
water.  The  comments  suggest  that  the 
definition  be  revised  to  include  all 
products  which  could  reasonably  be 
expected  to  sink  in  the  environment  in 
which  they  are  likely  to  be  discharged. 
Hie  definition  of  persistent  oils  is 
subdivided  based  upon  specific  gravity 
into  Groups  U,  m,  IV  and  V.  The  Coast 
Guard  finds  that  further  subdivision  is 
unnecessary  because  the  definidon 
currently  includes  all  oils  with  a 
specific  gravity  of  greater  than  1.0, 
regardless  of  whether  or  not  they  sink  in 
salt  water.  Furthermore,  the  Coast  Guard 
concludes  that,  in  combination  with 
other  fiactors,  even  those  oils  referred  to 
in  the  comments  are  very  likely  to  sink 
in  salt  water. 
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Private  shore-based  personnel.  The 
Coast  Guard  received  one  comment 
suggesting  the  addition  of  this  term  to 
the  regulation.  The  comment  indicated 
that  certain  Occupational  Safety  and 
Health  Administration  (OSHA) 
standards  are  not  enforced.  The  Coast 
Guard  is  not  tasked  with  enforcement  of 
OSHA  standards  except  in  very  specific 
instances.  In  the  context  of  pollution 
control  regulations  such  as  OPA  90,  the 
Coast  Guard  is  not  responsible  for 
enforcing  OSHA  standards.  Therefore,  it 
is  unnecessary  for  the  Coast  Guard  to 
add  this  term  to  the  final  rule. 

Rivers  and  canals.  The  Coast  Guard 
received  8  comments  on  this  definition. 
All  eight  comments  questioned  the  use 
of  the  12  foot  project  depth  as  a  criterion 
for  determining  whether  a  waterway  is 
a  river  or  canal.  One  conunent  suggested 
that  a  project  depth  of  18  feet  be  applied 
as  the  standard.  Four  comments 
suggested  that  the  COTP  should  be 
given  the  discretion  to  determine  which 
waterways  will  be  determined  to  be 
rivers  or  canals.  The  4  comments  also 
stated  that  the  terms  rivers  and  canals 
should  be  applied  only  to  certain  areas 
with  definite  geographical 
demarcations.  Two  comments  requested 
clarification  on  whether  the  12-foot 
project  depth  criterion  applies  only  to 
artificially  created  waterways. 
Additionally,  these  2  comments 
indicated  that  the  definition  of  rivers 
and  canals  excludes  certain  rivers.  The 
definition  of  rivers  and  canals  applies  to 
all  waterways  with  a  project  depth  of  12 
feet  or  less  including  both  naturally  and 
artificially  occiuring  ones.  The  Coast 
Guard  finds  that  the  12-foot  depth  is 
appropriate  to  define  the  inland  areas 
where  shallow  draft  vessels  may  call  at 
MTR  facilities  and  has  not  changed  it  in 
the  final  rule.  The  COTP  has  the 
authority  to  redefine  specific  operating 
environments  within  his  or  her 
jurisdiction.  This  provisions  is 
continued  in  the  final  rule. 

Specific  gravity.  Several  comments 
encouraged  the  Coast  Guard  to  define 
specific  gravity  in  the  final  rule.  The 
Coast  Guard  agrees  and  has  used  the 
definition  of  specific  gravity  foimd  in 
ASTM  Standard  D  1298  entitled 
"Standard  Practice  for  Density,  Relative 
Density  (Specific  Gravity),  or  API 
Gravity  of  Crude  Petroleum  and  Liquid 
Petroleum  Projects  by  Hydrometer 
Method." 

SpUI  management  team.  The  Coast 
Guard  received  5  comments  on  this 
definition.  Four  comments  stated  that 
the  definition  of  spill  management  team 
should  reflect  the  allowance  for  tiered 
spill  management  teams.  Another 
comment  indicated  that  the  FRP 
regulation  should  be  consistent  with  the 


VRP  regulation  which  permits  the  spill 
management  team  function  to  be 
fulfilled  by  an  organization  outside  the 
planning  area  of  the  spill.  A  "tiered" 
spill  management  team  is  not  prohibited 
by  the  regulations  as  they  app>eared  in 
the  IFR  and  remain  in  the  final  rule.  The 
definition  is  identical  in  both  the  VRP 
and  FRP  final  rules  to  ensure 
consistency  in  spill  management  team 
requirements. 

The  Coast  Guard  received  5  comments 
suggesting  that  it  define  the  term 
"corporate  spill  management  team." 
One  comment  suggested  that  this  term 
be  defined  to  mean  a  national  team  of 
operational  and  functional  experts  and 
consultants  responsible  for  moving 
quickly  to  a  spiU  site  to  replace  or 
support  a  facility  response  team  in 
managing  a  response.  The  Coast  Guard 
also  received  5  comments  requesting 
that  it  add  the  term  "faciUty  spill 
management  team"  to  the  regulation. 
The  comments  suggested  that  the  term 
be  defined  to  mean  a  team  responsible 
for  initiating  and  managing  a  response 
to  a  spill  to  its  conclusion  or  until  a 
team  member  from  a  higher  tier  in  the 
overall  response  organization  is 
activated  and  on-scene  to  support  the 
facility  team  or  manage  the  response 
imtil  its  conclusion. 

The  Coast  Guard  concludes  that  the 
existing  definition  of  "spill  management 
team"  already  incorporates  the  elements 
that  the  comments  suggest.  The  Coast 
Guard  therefore  finds  that  it  is  both 
unnecessary  and  imdesirable  to 
compUcate  the  regulation  by 
subdividing  the  definition  of  spill 
management  team.  Section  154.1035(b] 
contains  detailed  requirements 
regarding  plan  content  including  the 
spill  management  team.  The  spill 
management  team  may  include  all 
persons  relevant  to  an  effective  spill 
response  except  Federal,  State  and  local 
authorities.  It  may  include  local,  as  well 
as  regional  or  national  corporate 
officials,  operational,  as  well  as 
functional  experts,  and  representatives 
of  OSROs.  The  local  or  on-site  spill 
response  team  members  can,  and 
should,  be  prepared  to  integrate  other 
persons,  such  as  regional  and  national 
corporate  officials,  into  their  spill 
response  team  structure. 

Table  top.  The  Coast  Guard  received 
5  comments  requesting  that  it  add  the 
term  "table  top"  to  the  final  rule  to 
clarify  certain  spill  drill  requirements. 
The  comments  suggested  that  the  term 
be  defined  as  a  verbal  walk-through  to 
discuss  action  to  be  taken  dining 
simulated  emergency  situations, 
designed  to  ehcit  constructive 
discussion  by  the  participants  without 
time  constraints.  A  table  top  drill  does 


not  involve  the  movement  of  equipment 
or  people.  The  Coast  Guard  has 
extensively  revised  §  154.1055  which 
was  previously  entitled  "Drills"  and  is 
now  entitled  "Exercises."  The  revised 
section  specifies  that  compliance  with 
the  National  Preparedness  for  Response 
Exercise  Program  (PREP)  fiilfills  all 
exercise  requirements,  llie  Coast  Guard 
concludes  mat  the  changes  adequately 
address  the  points  raised  by  the 
comments. 

Tier.  The  Coast  Guard  received  one 
conunent  which  stated  that  the  use  of 
"tier"  in  the  IFR  was  unclear,  and 
suggested  that  the  Coast  Guard  define 
the  term  in  the  final  rule.  The  Coast 
Guard  agrees  and  has  defined  "tier"  in 
the  final  rule. 

The  requirements  for  response  to  a 
worst  case  discharge  to  the  maximum 
extent  practicable  are  based  on  the 
tiering  of  response  resources.  The 
concept  of  "tier"  has  two  primary 
components:  The  amoimt  of  equipment 
and  personnel  required  for  a  response  to 
a  worst  case  discharge,  and  the  amount 
of  time  in  which  these  response 
resources  are  reqxiired  to  be  on-scene 
from  the  time  of  discovery  of  an  oil 
discharge.  Tiering  allows  for  the  arrival 
of  response  resources  at  varioiis  stages 
of  the  response  effort.  Tiering  the 
mobilization  of  response  resources 
recognizes  the  need  for  a  rapid  initial 
response  to  an  oil  spill,  yet  allows  for 
the  identification  of  response  resources 
from  outside  the  area  of  the  facility  to 
meet  the  response  resource  planning 
requirements. 

Sections  154.1D45(e)  and 
154.1047(a)(1)  of  subpart  F  of  the  final 
rule  require  a  fiadlity  owner  or  operator 
to  identify,  by  omtract  or  other 
approved  means,  equipment  and 
persfHmel  to  respond  to  the  ftKality's 
worst  case  discharge  for  Group  I-IV  oils 
and  Group  V  oils,  respectively. 
Appendix  C  and  especially  Tables  2,  3. 
and  4  provide  specific  guidance  on 
calculating  the  amoimt  of  response 
equipment  required  by  these  sections. 
Table  4  provides  mobilization  factors 
used  to  calculate  the  amount  of 
response  resoiirces  required  for  on- 
water  recovery  for  eaox  tier.  Table  5 
establishes  caps  to  the  amoimt  of 
response  resources  for  which  a  facility 
owner  or  operator  must  contract  in 
advance.  Caps  have  been  estabUshed  for 
response  resources  required  for  Tiera  1, 
2.  and  3.  The  caps  recognize  the  current 
limits  on  technology  and  private 
removal  capabifities.  The  caps  are  for 
planning  purposes  only;  in  no  way  do 
the  caps  limit  the  amount  of  resources 
which  a  faciUty  owner  or  operator  may 
be  required  to  mobihze  during  an  actual 
spill  response. 


Section  154.1045(f)  of  subpart  F 
estabhshes  three  time  tiera  for  the  on- 
scene  arrival  of  response  resources  for 
the  different  operating  environments  for 
Group  I-IV  oils. 

Section  154.1025    Operating 
Restrictions  and  Interim  Operating 
Authorization 

The  Coast  Guard  received  10 
comments  on  this  section  of  the 
regulation.  One  comment  requested  that 
the  Coast  Guard  clarify  the  requirement 
for  facilities  to  submit  response  plans 
meeting  the  requirements  of  §  154.1030 
for  review  and  approval  to  the  Coast 
Guard  COTP  and  the  requirement  to 
operate  in  full  compfiance  with  the 
approved  plans. 

Section  154.1017  requires  all  fadfities 
which  could  reasonably  be  expected  to 
cause  at  least  substantial  harm  to  the 
environment  to  prepare  and  submit 
response  plans  to  the  Coast  Guard.  Only 
facihties  which  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  die  environment  are 
required  to  submit  response  plans  for 
review  and  approval  by  the  Coast 
Guard.  Section  154.1025(b)  requires  all 
facihties  that  an  required  to  prepare 
response  plans  to  operate  in  compliance 
with  their  plans. 

The  Coast  Guard  has  added  to  the 
final  rule  a  provision  that  requires 
facility  owners  or  operaton  making 
initial  response  plan  submissions  after 
May  29, 1996,  to  comply  with  the 
requirements  of  the  final  rule.  The  Coast 
Guard  is  not  requiring  faciUty  ownere  or 
operaton  who  submitted  response  plans 
under  the  IFR  or  NVIC  to  revise  their 
response  plans  to  conform  with  the 
requirements  of  the  final  rule  until  the 
plan's  5-year  resubmission  date. 
However,  a  faciUty  owner  or  operator 
who  has  prepared  a  response  plan  under 
the  NVIC  or  the  IFR  may  comply  with 
any  of  the  provisions  of  this  &ial  rule 
by  revising  the  appropriate  section  of 
the  previously  submitted  plan  in 
accordance  with  the  revision  and 
amendment  procedures  in  §  154.1065. 
An  owner  or  operatcw  who  elects  to 
comply  with  all  of  the  requirements  of 
the  final  rule  must  resubmit  the  entire 
plan  for  review  and  approval,  if 
appropriate,  in  accordance  with 
§154.1060. 

One  comment  suggested  that 
§  lS4.1025(d)  be  revised  to  give  the 
Coast  Guard  authority  to  prohibit  a 
faciUty  from  operating  if  the  COTP 
determines  that  a  previously  approved 
plan  has  not  been  properly  revised  or 
updated.  The  Coast  Guard  finds  that 
§  154.1065  provides  the  COTP  with 
adequate  authority  to  enforce  the 
requirements  for  response  plan 


amendments  and  revisions.  Under 
§  154.1065(c).  the  COTP  may  require  a 
faciUty  owner  or  operator  to  revise  a 
response  plan  at  any  time  if  the  COTP 
determines  that  the  plan  does  not  meet 
the  requirements  of  this  regulation. 

Section  154.1025(d)  provides  four 
specific  circumstances  under  which  a 
faciUty  may  not  handle,  store,  or 
transport  oil  including  a  COTP 
determination  that  owner-certified 
reepimse  resources  or  a  submitted 
response  plan  do  not  meet  the 
requirements  of  the  subpart. 

One  comment  indicated  that  the  Coast 
Guard  should  limit  its  review  and 
approval  of  response  plans  to  30  days 
for  those  plans  submitted  by  February 
18, 1993,  the  deadline  for  plan 
submission  under  the  IFR  Limited 
resources  prevented  the  Coast  Guard 
from  guaranteeing  a  review  of  every 
submitted  response  plan  within  30  days. 
However,  to  faciUtate  the  operations  of 
fadUties  requiring  Coast  Guard  review 
and  approval  under  $  154.1025(c),  the 
Coast  Guard  permitted  these  Glides  to 
continue  operations  for  up  to  2  years 
from  the  date  of  plan  submission.  This 
procedure  is  in  accordance  with 
§  311(J)(5)(F)  of  the  FWPCA. 

The  same  comment  suggested  that  a 
faciUty  owner  or  operator  should  have 
no  more  than  30  days  to  make 
corrections  to  a  plan  if  the  plan  is  not 
approved  by  the  COTP.  Because  of  the 
varying  de^ees  of  plan  defidendes,  the 
Coast  Guard  has  determined  that  the 
COTP  must  have  the  flexibiUty  to 
spedfy  the  period  in  which  the  fadUty 
owner  or  operator  could  reasonably  be 
expected  to  corred  the  defidendes. 

One  comment  stated  that,  to  be 
consistent  with  EPA  and  RSPA 
regulations,  the  Coast  Guard  should  not 
fonnaUy  review  the  letter  from  a  faciUty 
owner  or  operator  certifying  the 
availabiUty  of  response  resources. 
Conversely,  another  comment  indicated 
that  a  facility  owner  or  operator  should 
be  required  to  certify  in  writing  not  only 
that  he  or  she  has  ensured  the 
availabiUty  of  the  necessary  response 
resources,  but  also  that  the  response 
resources  are  capable  of  being  on-scene 
within  the  specified  response  times.  The 
Coast  Guard  has  determined  that,  until 
it  is  able  to  complete  the  review  of  the 
submitted  response  plans,  its  review 
and  acceptance  of  the  certification 
letters  is  its  primary  means  of  ensuring 
that  fadUties  are  in  compUance  with  the 
statutory  provisions  of  OPA  90  requiring 
the  identification  of  response  resources. 
The  Coast  Guard  requires  faciUty 
ownera  or  operators  to  indicate  in  the 
certification  letter  that  the  response 
resources  identified  are  in  compliance 
with  subpart  F,  G,  or  H  as  appropriate. 
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Section  154.1028(a)  requires  response 
resources  to  be  capable  of  being  on- 
scene  within  specified  times. 

One  conunent  indicated  that  response 
contractors  probably  would  not  have  all 
of  the  spill  response  equipment  in  stock 
that  is  necessary  to  meet  the  August  18, 
1993  deadline  in  the  IFR,  particularly 
the  equipment  used  for  recovering  oil  in 
shallow  waters.  The  comment  requested 
that  the  Coast  Guard  exempt  this  type  of 
equipment  from  the  response  plan 
requirements.  The  Coast  Guard  found 
that  at  the  time  of  the  comment  there 
was  no  evidence  to  indicate  that  facility 
owners  or  operators  were  imable  to 
identify  adequate  response  resources  for 
recovering  oil  in  shallow  water. 

Another  comment  suggested  that  the 
Coast  Guard  clarify  the  language  in 
S  154.1025(c)  permitting  interim 
operating  requirements  prior  to  Coast 
Guard  approval  of  a  response  plan.  The 
Coast  Guard  has  updated  and  clarified 
§  154.1025(c).  Additionally,  the 
comment  indicated  that  this  paragraph 
should  apply  also  to  substantial  harm 
bdhties.  Sectitm  154.1025(c]  applies 
only  to  the  OMmers  or  operators  of 
{Bdhties  for  which  the  Coast  Guard 
must  review  and  approve  response 
plans.  Under  section  311(i)  of  the 
FWPCA  and  33  CFR  154.1017(b),  only 
significant  and  substantial  harm 
fiacihties  are  required  to  submit 
response  plans  for  Coast  Guard  review 
and  approval. 

Section  154.1026    Qualified  Individual 
and  Alternate  Qualified  Individual 

The  Coast  Guard  received  9  comments 
on  this  section  of  the  IFR.  Four  of  the 
comments  contended  that  the  Coast 
Guard  shoiild  permit  the  qualified 
individual  to  be  identified  in  the  plan 
by  his  or  her  title,  rather  than  his  or  her 
name.  Two  comments  suggested  that  the 
Coast  Guard  establish  a  mechanism  by 
which  the  qualified  individual  can  be 
chosen  from  a  group  of  individuals 
among  whom  the  responsibility  of  the 
quatified  individual  rotates.  Another 
comment  stated  that  the  facility  owner 
or  operator  should  not  be  required  to 
provide  documentation  to  the  qualified 
individual  in  order  to  activate  his  or  her 
authority  as  the  qualified  individual. 
The  Coast  Guard  finds  that  the  amoimt 
of  authority  vested  in  the  qualified 
individual  warrants  that  the  response 
plan  identify  the  specific  individual(s) 
assuming  this  position.  For  this  reason, 
the  Coast  Guard  also  requires  the 
qualified  individual  to  have 
doaunentation  which  clearly  indicates 
his  or  her  role  in  the  facility's  response 
activities. 

Five  comments  requested  clarification 
on  the  responder  immunity  provisions 


in  §  154.1026  (e)  and  (f).  Three  of  the 
comments  specifically  requested  that 
the  Coast  Guard  clarify  who  is  immune 
from  liability  under  the  provisions.  Two 
comments  suggested  that  the  Coast 
Guard  address  the  inunimity  of  the 
qualified  individual  in  the  regulatory 
text.  One  comment  suggested  that  the 
potential  liability  for  the  qualified 
individual  is  too  significant  to  attract 
many  capable  and  quaUfied  persons  for 
the  position. 

As  discussed  in  the  preamble  to  the 
IFR,  section  311(c)(4)  of  the  FWPCA 
provides  that  only  a  responsible  party  is 
Uable  for  the  removal  costs  or  damages 
which  result  from  actions  taken  or 
omitted  in  the  course  of  rendering  care, 
assistance,  or  advice  consistent  with  the 
National  Response  Plan  or  as  otherwise 
directed  by  the  President.  A  person  does 
not  become  a  responsible  party  imder 
section  311(c)  of  the  FWPCA  by  being 
designated  as  a  quaUfied  individual  for 
response  plan  purposes.  However,  a 
person  whose  acts  or  omissions  are 
grossly  negligent,  or  who  engages  in 
willful  misconduct  may,  as  a  result, 
become  Uable  for  the  resulting  damages. 
The  Coast  Guard  does  not  have  the 
authority  to  grant  immimity  to  the 
qualified  individual  and,  therefore, 
cannot  establish  immunity  provisions  in 
the  final  rule.  However,  the  Coast  Guard 
does  recognize  that  the  quaUfied 
individual  is  not  responsible  for  the 
adequacy  of  response  plans,  nor  is  he  or 
she  responsible  for  contracting  response 
resources  beyond  the  authority 
delegated  from  the  facility  owner  or 
operator.  These  points  are  reflected  in 
the  regulatory  text. 

Seven  comments  addressed  the 
facility  owner's  or  operator's  abiUty  to 
substitute  a  person  from  a  higher  level 
of  management  for  the  designated 
qualified  individual.  Four  comments 
requested  that  the  Coast  Guard  state  this 
option  in  the  regulatory  text. 
Additionally,  three  comments 
questioned  whether  the  person  bom  a 
higher  level  of  management  who  is 
assuming  the  responsibiUties  of  the 
qualified  individual  is  considered  to  be 
the  quaUfied  individual  during  an 
actual  spill  response.  The  Coast  Guard 
does  not  intend  to  limit  the  discretion 
of  the  faciUty  owner  or  operatw  to  select 
any  qualified  person  to  assume  the  full 
range  of  responsibilities  of  the  qualified 
individual.  A  facility  owner  or  operator 
may,  at  any  time,  substitute  the 
designated  qualified  individual  or 
alternate  qualified  individual  with  a 
person  from  a  higher  organizational 
level  who  meets  the  requirements  of 
§  154.1026.  In  order  for  that  person  to  be 
recognized  as  the  qualified  individual, 
the  facility  owner  or  operator  must 


provide  the  individual  with  a  document 
designating  them  as  the  quaUfied 
individual  as  required  by  §  154.1026(c). 
The  Coast  Guard  has  changed  the 
language  in  §  154.1026  to  clarify  that  the 
QuaUfied  Individual  or  an  Alternate 
QuaUfied  Individual  must  be  available 
on  a  24-hoiu'  basis  and  must  be  able  to 
arrive  at  the  faciUty  within  a  reasonable 
time. 

One  comment  requested  a  more 
stringent  EngUsh  language  requirement 
for  the  quaUfied  individual  and 
suggested  that  the  quaUfied  individual 
be  required  not  only  to  speak  fluent 
EngUsh,  but  also  be  required  to  read, 
comprehend,  and  write  in  EngUsh  at  a 
level  of  high  school  equivalency. 
Although  the  regulation  states  only  that 
the  qualified  individual  must  speak 
fluent  EngUsh,  the  Coast  Guard 
concludes  that  this  requirement  will 
restrict  the  designation  of  the  quaUfied 
individiuds  to  persons  who  can 
communibate  effectively  with  the  On- 
Scene  Coordinator  during  a  response 
effort. 

One  comment  objected  to  the 
requirement  that  both  the  qualified 
individual  and  the  alternate  qualified 
individual  be  available  on  a  24-hour 
basis.  The  preamble  to  the  IFR  stated 
that  the  Coast  Guard's  intent  is  to  ensure 
that  either  the  quaUfied  individual  or 
the  alternate  quaUfied  individual  be 
available  to  respond  to  an  oil  spill  on  a 
24-hour  basis.  In  response  to  this 
comment,  the  Coast  Guard  has  reworded 
§  154.1026(a)  to  make  it  clear  that  either 
the  quaUfied  individual  or  the  alternate, 
but  not  both,  must  be  available  on  a  24- 
hoiu'  basis.  This  conforms  with  both  the 
intent  stated  in  the  IFR  preamble  and 
the  related  section  of  the  VRP  rule. 

One  comment  stressed  that  the 
quaUfied  individual  should  be 
knowledgeable  about  not  only  the 
financial  aspect  of  an  oil  spill  response, 
but  also  the  technical  issues  pertaining 
to  an  oil  spill  response.  The  Coast  Guard 
agrees  that  famiUarity  with  response 
methods  is  an  asset  to  a  Qualified 
Individual  and  encourages  faciUty 
owners  or  operators  to  designate  such 
persons  as  quaUfied  individuals; 
however  the  abiUty  to  commit  response 
resources  is  the  primary  requirement. 

Under  the  regulations,  the  faciUty 
owner  or  operator  is  required  to  identify 
a  quaUfied  individual  who  is  capable  of 
arriving  at  the  facility  in  a  reasonable 
time.  To  ensure  this,  the  Coast  Guard 
has  amended  this  section  to  require  the 
quaUfied  individual  to  be  located  in  the 
United  States.  This  issue  was  previously 
discussed  in  the  preamble  to  the  IFR. 


Section  154.1028    Methods  for 
Ensuring  the  Availability  of  Response 
Resources  by  Contmct  or  Other 
Approved  Means 

The  Coast  Guard  received  11 
comments  on  this  section  of  the  IFR. 
Four  comments  suggested  that 
§  154.1028(a)(1).  the  first  means  of 
identifying  response  resources  by 
contract  or  other  approved  means,  be 
revised  to  indicate  that  an  oil  spill 
removal  organization  is  imable  to 
guarantee  the  availabiUty  of  identified 
response  resources  to  respond  to  a  spill 
at  a  facility.  The  regulations  require  the 
owner  or  operator  of  a  facility  to 
"ensure"  the  availabiUty  of  response 
resoiut»s  because  this  is  the 
terminology  used  in  the  statute.  The 
Coast  Guard  has  emphasized  that 
response  plans  are  plaiming  documents, 
not  performance  criteria,  and  that 
neither  the  owner  or  operator  nor  the 
spill  removal  organization  can  guarantee 
the  availability  of  resources  at  all  times. 
Acts  of  God.  extremes  of  weather,  labor 
disputes,  the  prior  commitment  of 
resources,  and  other  events  may 
preclude  performance  as  planned.  The 
Coast  Guard  also  expects  certain  caveats 
to  be  placed  in  a  contract  indicating  that 
the  response  resources  identified  are  not 
guaranteed  to  perform  response 
activities  at  a  faciUty.  The  Coast  Guard 
expects  that  the  contract  will  provide 
for  prompt  notification  of  impaired 
ability  to  perform  and  that,  when 
appropriate,  facility  owners  and 
operators  will  seek  alternate  response 
resoiu-ces.  Notification  of  changes  in 
response  resources  may  be  required 
under  §  154.1065(b)(3). 

Another  comment  stated  the  Coast 
Guard  should  require  a  faciUty  owner  or 
operator  who  ensures  the  availability  of 
response  resources  by  certifying  his  or 
her  active  membership  in  an  oil  spill 
removal  organization  under 
§  154.1028(a)(3)  also  to  certify  that  the 
oil  spill  removal  organization  has 
committed  to  respond  to  an  oil  spill 
fi^m  the  faciUty.  The  Coast  Guard  finds 
that  a  faciUty's  active  membership  in  a 
spill  removal  organization  that  has 
identified  specified  persoimel  and 
equipment  required  by  the  regulation  to 
arrive  at  the  specified  times  is  adequate 
assurance  that  the  spill  removal 
organization  will  respond  to  an  oil  spill 
at  the  facility. 

Foiu  comments  questioned  whether 
an  oil  spill  removal  organization  that 
has  identified  specific  response 
resources  to  respond  to  an  oil  spill  at 
one  faciUty  can  list  the  same  resources 
to  respond  to  a  spill  at  another  faciUty. 
The  Coast  Guard  recognizes  that  there 


are  current  limits  on  the  amount  of 
available  response  resources  in  the  U.S. 

Facilities  would  be  unable  to  operate 
due  to  their  inabiUty  to  identify 
available  response  resources  which 
were  not  contracted  for  by  other 
facilities.  In  addition,  prohibiting  oil 
spill  removal  organizations  from 
contracting  response  resources  for  more 
than  one  facility  is  economically 
prohibitive  for  oil  spill  removal 
organizations. 

One  comment  suggested  that  the 
Coast  Guard  remove  the  fourth  method 
of  ensuring  by  contract  or  other 
approved  means  in  §  154.1028(a)(4). 
Section  154.1028(a)(4)  permits  the 
facility  owner  or  operator  to  ensure  the 
availabiUty  of  response  resources  by 
providing  a  document  that:  (1)  Identifies 
response  resources  to  be  provided  by  an 
oil  spill  removal  organization  in  the 
stipulated  response  times  in  specific 
geographic  areas;  (2)  sets  out  the  parties' 
acknowledgment  that  the  oil  spill 
removal  organization  intends  to  commit 
the  resources  in  the  case  of  a  spill;  (3) 
permits  the  Coast  Guard  to  verify  the 
availability  of  the  response  resources 
through  tests,  inspections,  and  drills: 
and  (4)  is  referenced  in  the  response 
plan.  The  comment  indicated  that  this 
provision  is  not  necessary.  The  Coast 
Guard  disagrees.  Section  154.1028(a)(4) 
provides  the  owner  or  operator  of  a 
facility  with  an  alternate  means  of 
identifying  and  ensuring  the  availability 
of  response  resources.  This  flexibility 
may  prove  to  be  economically  essential 
for  certain  faciUties. 

Four  conunents  stated  that  an  oil  spill 
removal  organization  should  not  be 
required  to  Ust  the  names  of  the 
response  personnel  who  are  identified 
to  be  available  to  respond  to  an  oil  spill. 
The  comments  contend  that  OSROs  are 
responsible  for  maintaining  sufficient 
numbers  of  trained  personnel  to 
respond  to  any  potential  spills  to  which 
it  has  committed  to  respond.  The  Coast 
Guard  agrees.  An  OSRO  is  not  required 
to  list  the  names  of  persons  who  are 
identified  to  be  available  to  respond  tu 
an  oil  spill;  however,  an  oil  spill 
removal  organization  must  specify  the 
response  personnel  available  to  respond 
to  an  oil  spill. 

One  comment  indicated  that  a  signed 
service  agreement  should  be  sufficient 
to  meet  the  requirements  of 
§  154.1028(a)(5).  As  long  as  the  "signed 
service  agreement"  meets  the 
requirements  of  §  154.1028  it  is 
acceptable  to  the  Coast  Guard.  Such  an 
agreement,  to  be  vaUd  under 
§  154.1028(a)(5).  would  need  to  identify 
specified  equipment  and  personnel 
available  within  the  appUcable 
stipulated  response  times;  and.  the 


OSRO  would  need  to  consent  to  being 
identified  in  the  plan 

Another  comment  stated  that  the 
Coast  Guard  should  require  a  facility 
owner  or  operator  to  ensure  that 
identified  response  resources  not  only 
are  available  to  arrive  at  stipulated 
times,  but  also  are  capable  of  sustaining 
a  response  effort.  The  comment 
indicated  that  the  Coast  Guard  should 
analyze  the  adequacy  of  response 
resources  on  a  systems  basis  to  ensure 
that  all  identified  resources  are  capable 
of  functioning  together.  The  Coast 
Guard  finds  that  the  response  resource 
requirements  are  sufficient  as  set  forth 
in  this  final  rule.  The  requirements  are 
for  plaiming  purposes  only  and  are  not 
intended  to  be  performance  standards. 
Where  the  Coast  Guard  has  determined 
that  it  is  both  appropriate  and  necessary 
it  has  included  times  for  sustained 
response  effort  (see  Appendix  C). 

One  comment  indicated  that  a  facility 
that  operates  only  on  a  seasonal  basis 
should  not  be  required  to  ensure  the 
availability  of  response  resources  when 
it  is  not  operating.  Under  the  provisions 
of  §  154.100(a).  a  facility  whidi  is  in 
caretaker  status  is  exempt  from  the 
requirements  of  this  regulation  and. 
therefore,  is  not  required  to  ensure  the 
availability  of  response  resources  when 
it  is  in  caretaker  status. 

One  comment  suggested  that  the 
Coast  Guard  provide  a  mechanism  for 
contractors  to  exercise  some  control 
over  where  they  are  named  as  response 
resources.  This  comment  expanded 
upon  its  suggestion  bv  stating  that  the 
Coast  Guard  should  require  some 
documentation  which  valid&'es  the 
relationship  between  the  contractor  and 
the  owner  or  operator  Section  154  1028 
provides  for  five  methods  of  ensuring 
the  availability  of  response  resources, 
including  OSROs.  by  contract  or  other 
approved  means.  At  a  minimum,  the 
OSRO  must  provide  written  consent  to 
being  identified  in  a  response  plan. 
Under  some  conditions,  a  wTitten. 
contractual  agreement  must  be  executed 
between  the  OSRO  and  the  owner  or 
operator  of  the  facility.  These  contracts 
must  be  made  available  <^or  review  upon 
request  by  the  Coast  Guard  The  Coast 
Guard  contends  that  this  provides 
adequate  documentation  that  the  proper 
relationship  exists  between  the  OSRO 
and  the  owner  or  operator  of  the  facility 

One  comment  argued  that  contracts 
should  be  required  as  an  outgrowth  of 
comprehensive  risk  analyses  at  each 
potential  spill  site  rather  than  the  result 
of  an  intuitive  need  to  have  resources 
available.  The  Coast  Guard  disagrees. 
OPA  90  requires  the  preparation  and 
submission  of  a  response  plan  for  an 
onshore  facility  that,  because  of  its 
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locatioB,  could  reasonably  be  expected 
to  cause  substantial  harm  to  the 
environment  by  dischargrng  into  or  on 
the  navigable  waters  or  adjoining 
shorelines.  The  OPA  90  Conference 
Report  (Report  101-653)  states  that  even 
small  onshore  facilities  could  result  in 
substantial  harm  under  some 
dicumstances.  Therefore,  the 
requirements  to  prepare  and  submit  a 
response  plan  should  be  broadly 
appUed.  Along  with  other  Federal 
agencies,  the  Coast  Guard  has 
established  criteria  to  be  considered  in 
designating  a  facility  as  substantial 
harm.  These  factors  include,  but  are  not 
limited  to:  type  and  quantity  of  oils 
handled  in  bulk,  facility  spill  history, 
proximity  to  public  and  commercial 
water  supply  intakes;  proximity  to 
navigable  water  and  proximity  to  areas 
of  econcsnic  importance. 

Section  154.1029    Worst  Case 
Discharge 

The  Coast  Guard  received  a  total  of  16 
comments  on  this  section  of  the  IFR. 
Ten  comments  addressed  the 
relationship  between  the  Coast  Guard's 
definition  of  worst  case  discharge  and 
the  term  as  it  is  defined  by  other  Federal 
agencies.  Four  comments  indicated  that 
the  Coast  Guard's  definition  of  worst 
case  discharge  should  be  the  same  as  the 
definition  found  in  EPA's  response  plan 
regulations.  Five  comments  indicated 
the  need  for  consistency  among  Coast 
Guard,  EPA,  and  RSPA  definitions  of 
worst  case  discharge,  and  suggested  that 
the  Coast  Guard  adopt  RSPA's 
definition.  The  Coast  Guard  disagrees 
with  these  comments.  Because  the  Coast 
Guard,  EPA,  and  RSPA  regulate 
different  portions  of  an  oil  complex,  the 
amoimt  of  oil  in  a  worst  case  discharge 
voliune  from  each  of  these  portions  of 
the  complex  will  vary  depending  on  the 
nature  of  the  facility's  operations.  Coast 
Guard  regulations  address  only  the  MTR 
portion  of  the  complex. 

Three  conunents  indicated  that  the 
Coast  Guard  should  adopt  the  EPA  and 
RSPA  poUcy  of  giving  credit  to  the 
faciUty  for  the  use  of  secondary 
containment  and  other  preventive 
measures.  Seven  comments  reiterated 
the  point  that  Coast  Guard  regulations 
should  encourage  the  use  of  preventive 
measiues.  The  Coast  Guard  strongly 
encourages  facilities  to  employ 
pollution  prevention  measiu^s 
including  secondary  containment. 
However,  the  natxire  of  MTR  fadUties 
makes  secondary  containment 
impractical  in  most  cases  and  therefore 
very  uncommon.  For  this  reason,  the 
Coast  Guard  does  not  require  MTR 
facihties  tc<  have  secondary 
containment.  The  Coast  Guard  does  not 


give  credit  for  such  measures  because, 
while  these  measures  will  reduce  the 
risk  to  the  environment  from  an  oil 
spill,  they  will  not  eliminate  it 
altogether.  Subparts  A  and  B  of  33  CFR 
part  154  already  contain  pollution 
prevention  regulations.  The  Coast  Guard 
considers  additional  pollution 
prevention  regulations  to  be  outside  the 
scope  of  this  regulation. 

The  Coast  Guard  received  several 
comments  on  the  amount  of  the  worst 
case  discharge  volume.  All  comments 
indicated  that  the  worst  case  discharge 
volume,  as  calculated  using  the  formula 
in  §  154.1029(a)(2),  should  be  reduced. 
Many  of  the  comments  stated  that  the 
Coast  Guard's  definition  of  worst  case 
discharge  should  not  include  a  total  loss 
of  a  facility's  oil  storage  capacity  and 
suggested  that  it  be  based  on  factors 
such  as  spill  history,  the  capacity  of  the 
largest  single  pipeline,  or  the  capacity  of 
pipelines  to  the  single  largest  docking 
pier.  Additionally,  four  comments 
indicated  that  the  definition  exceeded 
the  congressional  intent  of  this  term — 
the  largest  foreseeable  discharge  from  a 
facility.  The  Coast  Guard  disagrees. 
Section  4201(b)  of  OPA  90  defines  a 
worst  case  discharge  as  the  largest 
foreseeable  discharge  (from  a  facility)  in 
adverse  weather  conditions.  The  Coast 
Guard  has  interpreted  this  to  mean  the 
largest  probable  discharge  that  could 
occur  from  a  facility  and  has  determined 
that  the  worst  case  discharge  includes 
the  volumes  of  oil  from  all  pipelines 
between  the  dock  and  the  storage  tanks. 
Additionally,  the  formula  for  calculating 
the  worst  case  discharge  in 
§  154.1029(a)(2)  accounts  for  the  time  to 
detect  a  spill  from  the  piping  and  the 
time  to  secure  the  operation. 

One  comment  contended  that  the 
Coast  Guard  should  not  deny  the 
validity  of  a  response  time  calculation 
without  substantial  evidence  that  it 
cannot  be  accomplished  in  the  time 
stated.  The  Coast  Guard  disagrees. 
Section  154.1045  and  appendix  C  of  the 
final  rule  provide  requirements  on 
which  to  base  on-water  and  on-land 
response  times.  A  facility  owner  or 
operator  proposing  to  use  more  rapid 
response  times  bears  the  burden  of 
proving  the  validity  of  the  alternate 
calculation. 

One  comment  suggested  that  both 
human  and  mechanical  systems  should 
be  considered  for  detecting  spills  during 
transfer  operations.  The  comment  notes 
that,  in  the  preamble  to  the  IFR  for  this 
section,  the  Coast  Guard  referred  only  to 
"fail-safe  features  designed  into  the 
operation  such  as  leak  detection  and 
mechanical  methods  of  isolating 
segments  of  the  pipeline." 


The  Coast  Guard  is  concerned  that 
undue  reliance  on  fail-safe  features  may 
lead  to  an  underestimation  of  necessary 
response  resoiuces  in  the  event  of  a 
discharge  from  the  faciUty.  The  Coast 
Guard  concludes  that  it  is  reasonable  to 
base  the  worst  case  discharge  planning 
volume  on  the  failure  of  such  fail-safe 
features  since  it  has  been  the  Coast 
Guard's  experience  that  these  features 
do  not  always  work  as  expected. 

One  comment  argued  that  worst  case 
discharge  calculation  methods  should 
be  maintained  separate  from  the  facihty 
response  plan  to  keep  the  document 
fiom  becoming  too  bulky.  The  Coast 
Guard  agrees.  It  is  not  required  that  the 
response  plan  conteun  the  method  or 
numbers  used  in  calculating  the  worst 
case  discharge.  Only  the  volume  of  the 
average  most  probable,  maximum  most 
probable,  and  worst  case  discharges 
need  be  provided.  However,  providing 
the  nmnbers  used  to  arrive  at  the  worst 
case  discharge  will  facilitate  review  of 
the  response  plan. 

Section  154.1030    General  Response 
Plan  Contents 

The  Coast  Guard  received  10 
comments  on  the  requirements  for 
general  response  plan  contents.  Two 
comments  expressed  approval  of  the  _ 
plan  format  requirements  established  in 
the  IFR  and  indicated  that  other  Federal 
agencies- should  adopt  these 
requirements.  Another  comment, 
however,  expressed  that  the  order  of  the 
sections  required  in  the  plan  is 
inappropriate  and  should  be  changed. 
The  Coast  Guard  has  reviewed  the 
response  plan  formatting  requirements 
and  has  determined  that  the  current 
response  plan  format  facilitates  easy  use , 
of  the  response  plan;  therefore,  the 
Coast  Guard  has  made  no  changes  to  the 
formatting  requirements  in  the  final 
rule.  Section  154.1030(e),  however,  does 
permit  a  facility  owner  or  operator  to 
submit  a  response  plan  that  does  not 
follow  the  format  specified  in  the 
regulation  as  long  as  the  plan  is 
supplemented  with  a  detailed  cross* 
reference  section  identifying  the 
location  of  the  applicable  sections 
required  by  the  regulation. 

One  comment  stated  that  a  facility 
owner  or  operator  should  be  permitted 
to  reference  previously  established 
procedures  in  the  plan's  appendices 
rather  than  restating  them  in  the  plan. 
The  Coast  Guard  disagrees.  The  Coast 
Guard  intends  for  the  response  plan  to 
serve  as  the  primary  document 
referenced  by  faciUty  personnel  during 
a  spill  response.  In  the  event  of  an  oil 
discharge,  facility  personnel  should  be 
required  to  refer  to  only  one 
comprehensive  manual  for  instruction 


on  spill  response  activities  and 
procediues.  The  reg\ilation,  however, 
does  not  preclude  a  fodUty  owner  or 
operator  from  referencing  pYeviously 
estabUshed  material  in  the  plan  as  long 
as  the  information  required  by  the 
regulation  is  contained  in  the 
appropriate  section  on  the  response 
plan. 

Many  comments  addressed  the 
requirements  for  response  plan 
contents.  One  comment  suggested  that 
response  plans  be  expanded  to  include 
measures  for  prevention,  control, 
containment,  and  restoration  as  well  as 
methods  for  cleanup  and  disposal.  The 
regulation  currently  addresses  these 
issues,  with  the  exception  of  prevention 
and  restoration  methods.  Section  4202 
of  OPA  90,  the  authorizing  provision  for 
response  plan  requirements,  grants  the 
Coast  Guard  authority  to  issue 
regulations  addressing  only  spill 
response  activities.  It  does  not  address 
spill  prevention  or  restoration  and, 
therefore,  these  issues  are  not  addressed 
by  this  regulation. 

Four  comments  suggested  that  the 
plans  address  company  or  site-spedfic 
information.  Section  154.1035(g) 
requires  facility  spedfic  information  to 
be  included  as  an  appendix  to  the  plan. 
A  faciUty  owner  or  operator  may  also 
include  company  spedfic  information 
as  a  separate  appendix  to  the  plan. 

One  comment  suggested  that  the 
Coast  Guard  reduce  the  amount  of 
information  required  in  the  plan  and 
indicated  that  the  Coast  Guard  should 
require  only  vital  emergency  response 
information  in  the  plan  to  streamline 
the  initial  notification  process.  The 
regulations  establish  minimum  content 
requirements  for  response  plans  and 
require  information  that  the  Coast  Guard 
has  determined  to  be  essential  for  the 
plan  to  be  of  significant  use  by  faciUty 
personnel.  The  Coast  Guard,  however, 
encoiurages  faciUty  owners  or  operators 
to  develop  response  plans  which 
incorporate  flowcharts  and  checklists  to 
faciUtate  the  use  of  the  plan  in  an 
emergency. 

Several  comments  addressed  the 
requirement  for  response  plans  to  be 
consistent  with  the  NCP  and  the  ACPs, 
particularly  as  it  applies  to  the 
identification  of  sensitive  areas  imder 
§  154.1035(b)(4).  Some  conunents 
pointed  out  the  difficulties  of 
developing  response  plans  that  are 
consistent  with  the  ACPs  when  many  of 
the  ACPs  are  not  yet  pubUshed.  In  the 
preamble  to  the  IFR,  the  Coast  Guard 
recognized  that  many  of  the  ACPs  were 
not  complete  when  the  IFR  was 
pubUshed.  The  Coast  Guard  indicated 
that,  in  these  cases,  the  faciUty  owner  or 
operator  would  be  required  to  identify* 


the  fish  and  wildlife  and  sensitive 
environments  described  in  the 
appUcable  local  contingency  plans. 
Additionally,  Appendix  D  of  part  154 
was  developed  to  assist  fadlity  owners 
or  operators  in  identifying  fish  and 
wildlife  and  sensitive  environments 
which  could  be  impacted  by  a  worst 
case  discharge  from  the  faciUty.  Because 
the  coastal  ACPs  are  now  complete,  in 
this  final  rule  the  Coast  Guard  has 
replaced  appendix  D  of  part  154  which 
provided  guidance  in  identifying  fish 
and  wildUfe  and  sensiti\  e  environments 
with  a  new  appendix  D  which  covers 
training.  On  March  29, 1994,  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  of  the 
Department  of  Commerce  pubUshed  a 
notice  estabUshing  guidelines  for  the 
identification  of  fish  and  wildUfe  and 
sensitive  enviroiunents  to  further  assist 
faciUty  owners  or  operators  in 
identifying  areas  requiring  additional 
protection  from  discharged  oil  (59  FR 
14714).  This  interim  guidance  was  to  be 
used  by  a  facility  owner  or  operator 
until  the  appUcable  ACPs  were 
completed. 

Since  the  pubUcation  of  the  NOAA 
guidance,  all  of  the  ACPs  have  been 
completed.  FadUty  owners  or  operators 
must  ensure  that  their  response  plans 
are  in  accordance  with  the  ACP  in  effect 
6  months  prior  to  initial  plan 
submission  or  the  annual  plan  review 
required  under  §  154.1065(a).  The 
fadlity  owner  or  operator  who  submits 
plan  is  not  required  to,  but  may,  at  the 
owner  or  operator's  option,  conform  to 
an  ACP  which  is  less  than  6  months  old 
at  the  time  of  plan  submission. 

One  comment  expressed  that  the 
ACPs  should  be  open  for  public 
comment  because  of  their  impact  on  the 
response  plans.  Any  member  of  the 
pubUc  may  attend  meetings  held  on  the 
development  of  the  ACP. 

One  comment  luged  the  Coast  Guard 
fo  provide  guidance  as  to  how  an  owner 
or  operator  could  cover  more  than  one 
facility  in  a  response  plan.  Fadlity 
response  plans  must  be  developed  for  a 
spedfic  faciUty  and  it  is  not  practical  for 
a  plan  to  cover  more  than  one  facility. 
Portions  of  a  corporate  response  plan 
may  be  appropriate  for  inclusion  in 
several  faciUty  response  plans. 

Two  comments  urged  that  the  facility 
response  plan  be  part  of  a  more 
comprehensive  plan  and  not  necessarily 
a  stand-alone  document.  The  Coast 
Guard  disagrees.  The  facility  response 
plan  must  be  comprehensive.  While  it 
may  reference  other  docxunents,  it  must 
demonstrate  adequate  response        # 
planning  and  outline  facility  response  to 
a  discharge  from  the  facility. 


Section  154.1035    Specific 
Requirements  for  Facihties  That  Could 
Reasonably  be  Expected  to  Cause 
Significant  and  Substantial  Harm  to  the 
Environment 

The  Coast  Guard  received  19 
comments  on  the  response  plan 
requirements  for  significant  and 
substantial  harm  fadUties.  The 
following  discussion  is  divided  to 
address  the  specific  sections  of  the 
response  plan  on  which  comments  were 
received. 

General.  The  Coast  Guard  received  2 
comments  addressing  §  154.1035(a).  the 
response  plan  requirements  for 
significant  and  substantial  harm 
fadUties,  in  general.  One  comment 
stated  that  the  regulations  require  too 
much  detail  to  be  continued  in  the 
response  plans.  Another  conunent 
suggested  that  the  response  plans  be 
required  to  address  planning  and 
prevention  programs  for  spills  that 
occur  most  frequently.  The  Coast  Guard 
disagrees.  As  explained  in  the 
discussions  on  the  requirements  of 
§  154.1030,  the  regulations  require 
information  that  the  Coast  Guard  has 
determined  to  be  essential  for  a 
response  plan  to  be  of  significant  use  to 
facility  personnel  for  all  reasonably 
foreseeable  discharges.  The  plans 
address  only  spill  response  activities; 
they  do  not  address  spill  prevention. 
Although  the  Coast  Guard  encourages 
facility  owners  or  operators  to  establish 
spill  prevenUon  measures,  they  are 
beyond  the  scope  of  this  regulation.  The 
Coast  Guard  has  issued  pollution 
prevention  regulations  in  33  CFR  part 
154. 

Notification  procedures.  Six 
comments  addressed  §  154.1035(b)(1), 
requirements  for  notification  procedures 
in  the  response  plan.  One  comment 
suggested  that  the  Coast  Guard  require 
the  faciUty  owner  or  operator  to  report 
to  the  initial  notification  if  there  was  an 
early  arrival  of  response  equipment  and 
whether  response  equipment  was  on- 
site  during  the  transfer.  The  comment 
indicated  that  this  would  assist  the 
Coast  Guard  On-Scene  Coordinator 
(OSC)  in  assessing  the  need  for 
additions)  response  resources  and  in 
determining  an  appropriate  response 
strategy  for  the  spill 

Under  this  section,  the  facility  owner 
or  operator  is  required  to  develop  a 
notification  sheet,  which  contains  the 
information  identified  in  Figure  1.  to  be 
transmitted  to  Federal.  State,  or  local 
agencies  in  the  initial  and  follow-up 
notifications  of  an  oil  discharges  The 
Coast  Guard  limited  the  required 
information  to  the  minimum  necessan,' 
The  facility  owner  or  operator  is  not 
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lequiied  to  use  the  same  fonnat  as 
Figure  1,  but  must  develop  a 
notification  sheet  that  includes  space  for 
the  infmnation  contained  in  Figure  1. 
Hie  notification  sheet  may  include  any 
additional  information  that  the  facility 
owner  at  operator  determines  could  he 
helpful  to  responding  agencies.  For  this 
reason,  the  Coast  Gua^  wiU  not  require 
additional  information  to  be  included 
on  the  notification  sheet.  The  Coast 
Guard,  however,  urges  the  facility 
owner  or  operator  to  provide  agency 
officials  with  any  information  that  will 
assist  them  in  developing  appropriate 
s|rill  response  strate{^. 

Hve  comments  question  whether  the 
facility  owner  or  operator  is  required  to 
notify  each  individual  in  the  spill 
management  team  and  oil  spill  removal 
organization.  This  is  not  required. 
Howevra,  the  fsdlity  owner  or  operator 
must  notify  someone  in  the  man^ement 
taam  and  a  representative  of  the  oil  spill 
removal  organization.  The  Coast  Guard 
encourage  facility  owners  or  operators 
to  coordinate  with  the  spill  management 
team  and  oil  ^ill  removal  organization 
to  designate  a  primary,  and  an  alternate, 
point-of-contact  for  notifications  in  each 
oimnization. 

FacUity  spill  mitigation  procedures. 
The  Coast  Guard  received  two 
comments  on  $  154.1035(b)(2),  facility 
spill  mitigation  procedures  which 
^dressed  spill  prevention  measiues. 
secondary  containment,  and 
requirements  for  complexes.  These 
issues  have  been  addressed  in 
discussions  on  SS  154.1030. 154.1029, 
and  154.1017  respectively. 

Facility  response  activities.  The  Coast 
Guard  received  two  comments  on 
§  154.1035(b)(3)  which  suggested  that 
the  Coast  Guard  require  an  OSRO  to 
provide  trained  persormel  necessary  to 
continue  operation  not  only  for  the  first 
7  days  of  the  response,  but  for  the  total 
time  needed  to  complete  the  spill 
response  or  imtil  the  OSRO  is  released 
from  its  response  obligations  by  the 
OOTP.  The  comments  indicated  that  7 
days  is  too  short  to  complete  response 
activities  for  a  large  oil  spill.  The  Coast 
Guard  agrees  that  7  days  is  not  long 
enough  to  complete  a  response  to  a  large 
spill;  however,  the  requirements  of  this 
section  are  for  planning  purposes  only. 
The  fadhty  owner  or  operator  is 
required  only  to  identify  resources  for 
the  first  7  days  of  the  spill  response; 
however,  he  or  she  is  required  to  ensure 
that  adequate  response  resources  are 
available  until  all  spill  response 
activities  are  concluded  and  the 
resources  are  dismissed  by  the  OSC. 

One  of  the  comments  also  suggested 
that  the  Coast  Guard  require  the  use  of 
the  National  Interagency  Incident 


Management  System  (NIIMS)  Incident 
Conunand  System  (ICS)  to  standardize 
incident  command  in  the  United  States. 
Facility  owners  or  operators  should 
refer  to  the  ACPs  for  guidance  on  the 
use  of  NIIMS  ICS. 

The  Coast  Guard  has  revised 
§  154.1035(b)(3)(iii)  and  (iv)  of  the  final 
rule  to  be  consistent  with  the  language 
fbimd  in  comparable  sections  of  the 
VRP  regulation.  These  revisions  do  not 
change  the  substantive  requirements  of 
this  section. 

Sensitive  environments.  The  Coast 
Guard  received  14  comments  addressing 
§  154.1035(b)(4),  requirements  to  protect 
sensitive  enviroiunents. 

Two  comments  stated  that  the 
definition  of  sensitive  environments 
should  be  the  same  in  both  the  Coast 
Guard  and  EPA  response  plan  ^ 

regulations.  As  previously  stated  in  the 
discussion  on  §  154.1020.  the  Coast 
Guard  has  added  the  term  "fish  and 
wildlife  and  sensitive  environments"  to 
the  definitions  in  the  final  rule.  This 
term  also  has  been  adopted  by  EPA. 
Accordingly,  this  subsection  has  been 
renamed  "Fish  and  Wildlife  and 
Sensitive  Environments"  in  the  final 
rule. 

Several  comments  addressed  the 
identification  of  fish  and  wildlife  and 
sensitive  environments,  particiilarly  the 
requirement  that  these  areas  be 
consistent  with  those  identified  in  the 
ACPs.  These  comments  have  been 
addressed  in  the  preamble  discussion 
on  §  154.1030. 

Many  comments  indicated  that  the 
requirement  in  the  IFR  to  identify  areas 
of  economic  importance  results  in  the 
identification  of  certain  areas  that  have 
no  significant  environmental  sensitivity. 
As  an  example,  one  comment  indicated 
that  certain  areas  such  as  transportation 
routes  are  economically  important,  but 
not  environmentally  sensitive.  As  this 
comment  illustrates,  this  requirement  is 
not  intended  to  result  in  the 
identification  of  every  area  of  economic 
importance.  It  is,  however,  intended  to 
protect  those  areas  that  are  not 
otherwise  identified  as  environmentally 
sensitive,  such  as  recreational  beaches, 
parks,  and  aquaculture  sites,  industrial 
water  intakes  and  other  areas  important 
to  the  economic  well-being  of  the 
surrounding  community.  These  areas  of 
economic  importance  will  be  identified 
by  the  ACPs. 

One  comment  suggested  that  the 
Coast  Guard  include  water  intakes 
within  fish  and  wildlife  and  sensitive 
environments.  The  Coast  Guard  defers 
to  the  ACPs  for  such  identifications. 

Tvjjp  comments  indicated  that  this 
section  of  the  regulation  does  not 
provide  enough  guidance  on 


determining  the  adeqtiacy  of  the 
planiung  distances  and  the  response 
equipment  identified  for  the  protection 
of  fish  and  wildlife  and  sensitive 
envirormients.  The  comments 
recognized  the  utiUty  of  spill  trajectory 
models,  but  indicated  that  they  all  are 
not  equally  reliable.  Under  the 
regulation,  facility  owners  or  operators 
are  not  limited  to  using  spill  trajectory 
models  to  determine  the  location  of  fish 
and  wildUfe  and  sensitive  environments 
that  may  be  affected  by  a  discharge  of 
oil  bom  their  faciUw. 

Section  154.1035(b)(4)(iii)(B)(l)  of  the 
final  rule  provides  facility  owners  or 
operators  with  a  basic  formula  for 
calculating  the  distances  that  discharged 
oil  will  flow  from  the  facility  under 
certain  conditions  at  specified  times. 
The  Coast  Guard  recognizes  that  this 
formula  may  not  take  into  account 
certain  geographic  and  weather-related 
conditions  that  normally  exist  in  some 
ports  which  may  afiiect  tiie  distances 
that  discharged  oil  may  travel  fiY}m  the 
facility;  therefore,  the  COT?  will 
determine  whether  the  appropriate 
factors  have  been  accounted  for  in  the 
identification  of  fish  and  wildUfe  and 
sensitive  enviroiunents.  The  adequacy 
of  the  identified  resources  also  will  be 
assessed  by  the  COTP. 

file  final  rule  also  provides  fadUty 
owners  or  operators  with  a  third  means 
of  complying  with  the  requirements  of 
this  section.  In  addition  to  using  the 
formula  in  §  154.1035(b)(4)(iii)(B)(2)  or 
developing  a  spill  trajectory  model, 
facihty  owners  or  operators  are 
permitied  to  use  the  formula  in 
appendix  C  of  Attachment  C-m  of 
EPA's  FRP  final  rule  that  is  most 
appropriate  for  the  faciUty  (59  FR 
34070;  July  1,1994). 

Three  comments  addressed  the 
plaiming  distances  required  under  the 
IFR.  Two  comments  suggested  that  the 
Coast  Guard  expand  the  provision  in 
§  154.1035(b)(4)(iii)(B)(l)  of  the  IFR, 
which  requires  the  identification  of 
response  resources  for  areas  that  will  be 
impacted  in  48  hours  in  non-tidal 
waters,  to  non-persistent  oils.  Because 
of  the  rapid  rate  at  which  non-persistent 
oils  evaporate,  the  Coast  Guard  is  only 
requiring  fadlity  owners  or  operators  to 
plan  to  respond  to  areas  reached  by  non- 
persistent  oil  in  24  hours  in  non-tidal 
waters  at  maximum  current. 

Conversely,  one  comment  stated  that 
the  planning  distances  required  by  this 
section  are  significantly  greater  than  is 
warranted  by  the  potential  impad  of  the 
facihty's  worst  case  discharge.  The 
Coast  Guard  disagrees  and  contends  that 
the  effects  of  tides  and  currents  on 
discharged  oil  warrant  these  planning 
distances. 


Two  comments  addressed  response 
activities  for  wildlife  protection.  One 
conmient  suggested  tnat  response  plans 
be  required  to  address  issues  such  as 
wildlife  dispersal.  coUection,  deaning. 
rehabilitation,  and  recovery.  Another 
comment  suggested  that  response 
personnel  be  required  to  undergo 
special  training  for  wildfife  response. 
Although  the  Coast  Guard  encourages 
fedlity  owners  or  operators  to  identify 
resoiut»s  for  wildlife  response,  it  will 
not  require  these  resources  to  be 
identified  by  contrad  or  other  approved 
means,  llie  applicable  AC?  identifies 
these  private  and  pubfic  sedor 
resources. 

One  comment  states  that  the  fedlity 
owner  or  operator  should  be  permitted 
to  estimate  the  amoimt  of  shoreline 
requiring  protection  and  suggested  that 
the  estimate  be  reviewed  and  approved 
by  the  COTP.  The  regulation  requires 
the  owner  or  operator  to  identify 
required  quantities  of  boom  for  the 
protection  of  fish  and  wildlife  and 
sensitive  environments.  Facility  owners 
or  operators  will  be  expected  to  identify 
enough  boom  to  adequately  proted  eadi 
of  the  fish  and  wildlife  and  sensitive 
enviroiunents  identified  in  their  plan. 

Another  comment  indicated  that  1 
day  shoidd  be  reduced  from  the 
planning  requirement  if  the  response 
equipment  is  determined  to  be  capable 
of  arriving  in  less  than  half  of  the 
TTiMyimiini  required  arrival  time.  The 
Coast  Guard  encourages  the  early  arrival 
of  response  resources;  however,  it  does 
not  plan  to  reduce  the  requirements  of 
this  section. 

Hazard  Evaluation  and  Spill 
Scenarios.  The  Coast  Guard  received  a 
total  of  four  comments  on  these  two 
topics.  The  comments  indicated  that  the 
final  rule  shoidd  indude  information  on 
hazard  evaluations  and  spill  scenarios. 
Sections  154.1035(c)  and  (d)  has  been 
reserved  for  these  topics  to  ensure 
consistent  formatting  of  Coast  Guard 
and  EPA  response  plan  regulations  and 
to  prevent  plans  which  contained 
information  required  by  the  EPA 
regulations  from  being  rejected  by  the 
Coast  Guard.  However,  because  the 
Coast  Guard  does  not  intend  to  provide 
guidance  on  hazard  evaluation  or  spill 
scenarios  at  this  time,  it  has  removed 
these  reserved  paragraphs  from  the  final 
rule  pid  has  redesignated  the  remaining 
paragraphs  of  this  section  accordingly.  It 
will  continue  to  accept  plans  prepared 
to  comply  with  both  EPA  and  Coast 
Guard  response  plan  regulations. 

Training  and  txerdses.  The  Coast 
Guard  received  one  comment  on  ' 
S  lS4.1035(c)  of  the  regulation.  It  is 
addressed  in  the  preamble  discussion 
on  §154.1055. 


>    Appendices.  The  Coast  Guard 
received  one  comment  on  §  154.1035(e) 
which  contended  that  the  information 
in  the  appendices  is  redundant  with 
information  found  elsewhere  in  the  plan 
and  suggested  that  the  appendices 
shotild  not  be  required.  The  Coast  Guard 
disagrees.  However,  it  recognizes  that 
some  of  the  information  in  the 
appendices  may  be  foimd  in  other 
sections  of  the  plan;  telephone  numbers 
need  not  be  listed  elsewhere  in  the 
response  plan  if  provided  in  the 
appendices. 

racility  specific  information.  The 
Coast  GiiJard  received  three  comments 
on  §  154.103S(e)(l).  Two  comments 
suggested  that  the  Coast  Guard  should 
not  require  material  safety  data  sheets 
for  materials  which  are  not  handled  by 
the  MTR  portion  of  the  facility.  The 
Coast  Guard  agrees  and  does  not  require 
this  information  for  substances  that  are 
not  handled  by  the  MTR  portion  of  the 
fsdlity.  The  third  comment  addressed 
firafighting  capabiUties  and  is  discussed 
in  the  appropriate  section  of  §  154.1045. 

Equipment  lists  and  records.  The 
Coast  Guard  received  one  comment  on 
the  $  154.103S(e)(3)  requirement  to 
indude  eqmpment  lists  and  records  in 
the  response  plan.  The  comment  stated 
that  the  Coast  Guard  should  require  the 
identification  of  equipment  that  would 
be  used  to  respond  to  the  Tn«Triiniim 
most  probable  discharge  in  addition  to 
the  equipment  used  to  respond  to  the. 
average  moet  probable  discharge,  as 
currenUy  required  by  the  regulation. 
The  Coaist  Guard  agrees  and,  under  the 
final  rule,  requires  fedUty  owners  or 
operators  to  list  all  the  major  equipment 
belonging  to  the  oil  spill  removal 
organization  for  response  to  a  maximum 
most  probable  discharge. 

Four  comments  were  received 
addressing  the  issue  of  contrador 
classification  and  one  of  these 
comments  also  addressed  classification 
as  outlined  in  NVIC  12-92.  One 
comment  urged  the  Coast  Guard  not  to 
require  plans  to  fist  specific  quantities 
of  equipment  when  fisting  a  Coast 
Guard  classified  oil  spill  response 
organization  (OSRO)  for  recovering 
voliunes  above  the  caps.  This  same 
comment  urged  that  the  Coast  Guard 
and  the  EPA  extend  the  classification 
program  to  indude  both  coastal  and 
inland  contradors.  arguing  that  this 
extension  would  enhance  imiformity 
and  improve  response  capabifities  for 
laige  oil  spills. 

Section  154.1035(g)(3)(Ui)  of  the  final 
rule  states  that  it  is  not  necessary  to  list 
response  equipment  from  an  OSRO 
when  the  OSRO  has  been  classified  by 
the  Coast  Guard  and  its  capadty  has 
been  determined  to  equal  or  exceed  the 


response  capabifity  needed  by  the 
fadhty.  The  Coast  Guard  will  accept  the 
Usting  of  an  appropriate  OSRO  for 
response  resources  up  to  end  beyond 
the  listed  caps.  The  EPA  has  determined 
tiiat  it  will  utiUze  the  OSRO 
classification  system  estabhshed  by  the 
Coast  Guard.  A.n  OSRO  may  be 
classified  for  certain  size  discharges  and 
operations  in  certain  spedfied 
geographic  areas.  Both  cocstal  and 
inland  contiadors  may  dpply  for 
classification  by  the  Coast  Guard. 

One  comment  argued  that  industry 
rather  than  the  Coast  Guard  should 
certify  contradors.  The  Coast  Guard 
finds  that  this  is  impractical.  The  Coast 
Guard  is  concerned  that  inconsistendes 
may  occur  in  the  classification  of 
OSROs  unless  it  is  conducted  by  one 
organizaticm  At  the  present  time,  the 
Coast  Guard  is  the  apprupriate  agenc>'  to 
condud  on  OSRO  classification 
program.  The  Coast  Guard  plans  to 
explore  using  third  parties  to  insped  or 
approve  OSROs. 

Section  154.1040    Specific 
Requirements  for  Facilities  That  Could 
Reasonably  be  Expected  to  Cause 
Substantia]  Harm  to  the  Envirorunent 

The  Coast  Guard  received  2  comments 
on  this  section  of  the  IFR.  One  comment 
indicated  that  the  requirement  for 
significant  and  substantial  harm 
fedUties  to  identify  a  corporate 
organizational  strudure  that  would  be 
used  to  manage  the  oil  spill  response 
under  §  154.1035(b)(3)(ui)  should  be 
appUed  to  substantial  harm  fadhties. 
Additionally,  the  comment  suggested 
that  the  Coast  Guard  require  contacts  for 
wildfife  response  resources;  however, 
another  comment  stated  that  these 
fedhties  should  be  required  to  use 
legally  binding  contracts  for  the 
identification  of  all  responses  resources. 
The  Coast  Guard  disagrees.  The 
requirements  of  this  section  were 
developed  to  lessen  the  regulatory 
burden  and  economic  impect  on 
substantial  harm  fadhties.  The  Coast 
Guard  has  determined  that  the  costs  of 
identifying  a  corporate  organizational 
structure  and  contracting  for  response 
resources  outweigh  the  benefits  for 
subrtantial  harm  fedUties. 

The  IFR  required  the  owners  or 
operaton  of  substantial  harm  fadUties 
to  have  at  least  200  feet  of  containment 
boom  immediately  available  to  res(>ond 
to  the  average  most  probable  discharge. 
The  IFR  was  unintentionally  more 
stringent  for  substantial  harm  fadhties 
than  for  significant  and  substantial  harm 
fadhties.  However,  under  the  final  rule, 
the  requirement  has  been  reduced  to 
permit  facihty  owner  or  operators  to 
identify  200  feet  of  boom  and  the  means 
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of  deploying  it  that  is  capable  of  arriving 
at  the  spill  site  within  1  hour  of  the 
detection  of  the  spill. 

Section  155.1041    Specific  Response 
Information  to  be  Maintained  on  Mobile 
MTR  Facilities 

The  Coast  Guard  received  one 
comment  on  this  section  of  the  IFR 
which  addresses  contracts  or  training 
permits  for  wildlife  response.  This  issue 
is  addressed  in  the  discussion  of  fish 
and  wildhfe  and  sensitive  environment 
requirements  in  §  154.1035. 

Section  154.1045    Response  Plan 
Development  and  Evaluation  Criteria  for 
Facilities  That  Handle,  Store,  or 
Transport  Group  I  Through  Group  IV 
Petroleum  Oils 

The  Coast  Guard  received  several 
comments  addressing  this  section  which 
concerns  the  inclusion  of  certain 
information  in  the  response  plans  for 
facihties  handling,  storing,  or 
transporting  Group  I  through  Group  IV 
petroleimi  oils.  Two  of  these  comments 
addressed  this  section  generally.  One 
comment  argued  that  the  Coast  Guard 
should  require  contracts  or  training  and 
permits,  for  wildUfe  response.  As 
indicated  in  the  discussion  on  fish  and 
wildlife  and  sensitive  environments  in 
§  154.1035,  the  Coast  Guard  will  not 
require  these  resources  to  be  contracted 
for  in  the  final  rule. 

Another  comment  contended  that  the 
regulations  should  provide  further 
guidance  -on  matching  response 
equipment  with  the  grade  of  petroleiun 
oil  spilled,  argiiing  that  the  groups  of 
petroleum  oil  do  not  necessarily 
correspond  to  the  grades  of  petroleum 
oil  and  that  the  grade  spilled  is  not 
necessarily  the  grade  recovered. 
Response  equipment  must  be  certified 
for  the  grade  of  oU  handled,  stored  or 
transported  by  any  facifity  for  which  the 
equipment  is  identified  as  a  response 
resource.  The  Coast  Guard  expects  that 
discharged  petroleiun  oil  will  weather 
and  that  the  grade  of  petroleum  oil 
discharged  will  weather  sufficiently  to 
be  recovered  by  response  equipment. 

Reclassification  of  bodies  of  water 
Six  comments  were  received 
specifically  addressing  the  COTP's 
reclassification  of  specific  bodies  of 
water  as  being  operating  environments 
needing  more  or  less  stringent  response 
resource  plaiming  in  §  154.1045(a)(3). 
Four  comments  argued  that  significant 
wave  height  may  be  such  that  it  is 
unsafe  to  conduct  recovery  operations, 
making  more  response  equipment  moot. 
These  comments  suggested  that  the 
regulation  allow  less  response 
equipment  if  operation  would  be  unsafe 
in  wave  conditions  exceeding  the 


significant  wave  height  criteria  during 
more  than  35  percent  of  the  year.  The 
Coast  Guard  requires  the  facility  owner 
or  operator  to  plan  to  recover  the  oil  in 
the  operating  environment  in  which  the 
facility  is  located.  As  stated  in 
§  154.1010,  the  regulation  establishes  a 
planning  standard  and  not  a 
performance  standard.  Decisions  on 
whether  to  deploy  equipment  at  the 
time  of  a  discharge  will  remain  with  the 
COTP  in  consultation  v«th  the 
responsible  party  and  OSRO. 

Two  comments  argued  that  significant 
wave  height  is  only  one  criterion  which 
should  be  considered  during  the 
reclassification  determination.  These 
comments  stated  that  the  presence  of 
debris,  ice,  currents,  wind,  and  darkness 
should  also  be  determining  factors. 
These  comments  further  argued  that  the 
standard  for  reducing  classification 
should  be  the  presence  of  prevailing 
wave  conditions  not  exceeding  the 
significant  wave  height  criteria  for  the 
less  stringent  operating  environment 
during  85  percent  of  the  year  while  the 
standard  for  increasing  classification 
should  remain  the  presence  of 
prevailing  wave  conditions  exceeding 
the  significant  wave  height  criteria  for 
more  than  35  percent  of  the  year. 

The  Coast  Guard  has  retained  the 
percentages  from  the  IFR.  The  35 
percent  threshold  provides  b€dance 
between  anticipated  area  environmental 
conditions  and  equipment  available  to 
operate  in  those  conditions.  Setting  a 
lower  threshold  would  require  new 
areas  to  stockpile  equipment  with  the 
capability  of  operating  in  unlikely 
conditions.  The  rule  requires  that  ice 
conditions,  debris,  and  other  conditions 
as  determined  by  the  COTP  must  also  be 
considered  in  the  area  where  the  facility 
operates. 

Requirements  pertaining  to  average 
most  probable  discharges.  The  Coast 
Guard  received  one  comment  which 
responded  to  the  requirements  of 
§  154.1045(c).  It  argued  that  the  Coast 
Guard  should  clarify  that  facilities  are 
not  responsible  or  obligated  to  respond 
to  spills  from  vessels  they  do  not  own 
or  operate.  While  the  Coast  Guard 
requires  the  facility  to  plan  for 
responding  to  an  average  most  probable 
discharge  at  the  facility,  it  remains  the 
responsibility  of  the  owner  or  operator 
of  the  source  of  the  discharge  to  initiate 
effective  response  at  the  time  of  the 
discharge.  The  regulation  does  not 
require  the  faciUty  to  respond  to  a 
discharge  from  a  vessel  and  the 
regulation  has  not  been  changed  to  state 
otherwise. 

Under  §  154.1045(c)  (1)  and  (2)  of  the 
IFR,  facility  owners  or  operators  are 
required  to  identify  certain  equipment 


I  such  as  containment  boom  and  means  of 
deploying  and  anchoring  the  boom,  oil 
recovery  devices,  and  recovered  oil 
storage  capacity  that  are  capable  of 
arriving  at  the  facility  within  specified 
times  to  respond  to  the  average  most 
probable  discharge.  Upon  review  of  the 
IFR,  the  Coast  Guard  determined  that 
the  phrase  "at  the  facility"  does  not 
indicate  that  this  response  equipment 
must  be  available  at  the  scene  of  the  oil 
discharge  in  the  specified  times. 
Accordingly,  the  Coast  Guard  has 
revised  these  provisions  of  the  final  rule 
to  require  the  identification  of  response 
equipment  that  is  capable  of  arriving  at 
the  spill  site  within  the  times  specified 
by  this  section.  This  change  also  applies 
to  comparable  sections  in  §  154.1047  of 
subpart  F,  §  154.1225  of  subpart  H,  and 
§154.1325  of  subpart  I. 

Requirements  pertaining  to  response 
to  maximum  most  probable  discharges. 
The  Coast  Guard  received  three 
comments  in  response  to  the 
requirements  of  §  154.1045(d).  One 
comment  argued  that  the  planned 
response  time  for  possible  spills  in  the 
Great  Lakes  should  not  be  lower  than  it 
is  for  other  bodies  of  water.  The  Coast 
Guard  disagrees  and  has  retained  the  6- 
hour  requirement  for  response  to  a 
maximum  most  probable  discharge.  The 
Great  Lakes  are  unique,  self-contained, 
bodies  of  fresh  water  especially 
vulnerable  to  spills.  Because  of  this,  it 
is  especially  important  that  the  response 
capability  be  available  to  respond 
rapidly.  The  maximmn  most  probable 
discharge  response  capability  provides  a 
base  capabiUty  that  can  be  deployed 
rapidly  to  the  scene  of  a  discharge  to 
mitigate  its  effects. 

Several  comments  argued  that  the 
Coast  Guard  should  allow  resources 
located  in  one  or  more  COTP  zones  to 
be  moved  to  another  zone  as  part  of  a 
response  effort.  The  Coast  Guard 
expects  that  response  resources  may  be 
shifted  in  response  to  large  pollution 
incidents.  The  rule  does  not  prohibit 
this  shifting  of  resources.  It  may  be 
necessary  for  the  faciUty  owner  or 
operator  to  confirm  the  availability  of 
other  response  resources  or  those 
response  resoiuces  identified  in  the 
response  plan  above  the  cap^.  The  Coast 
Guard  reserves  the  right  to  invaUdate  a 
plan  due  to  the  absence  of  available 
response  resoiut:es  to  respond  to  a   , 
maximmn  most  probable  discharge  or 
the  worst  case  discharge.  However, 
imder  the  final  rule,  the  COTP  may 
impose  operational  restrictions  on  a 
case4}y-case  basis,  such  as  limitations 
on  the  number  of  transfers  at  the 
facility,  or,  where  appropriate,  may 
permit  the  facility  to  operate  with 
temporarily  modified  response  plan 


development  and  evaluation  criteria 
(e.g.,  modified  response  times,  alternate 
response  resources,  etc.). 

The  Coast  Guard  has  made  minor 
organizational  changes  to  this  section  of 
the  final  rule  to  clarify  the  planning 
requirements  for  the  maximum  most 
probable  discharge.  These  changes  more 
clearly  indicate  that  resources  identified 
to  respond  to  the  maximtmi  most 
probable  discharge  include  all 
equipment  and  personnel  identified  to 
respond  to  the  average  most  probable 
discharge. 

Requirements  pertaiiung  to  response 
to  a  worst  case  discharge  to  the 
maximum  extent  practicable.  The  Coast 
Guard  received  3  comments  responding 
to  the  requirements  of  §  154.1045(e). 
One  comment  aligned  that  owners  and 
operators  should  be  required  to  plan 
only  for  a  worst  case  discharge. 

Ine  Coast  Guard's  authority  to 
regulate  is  broader  than  OPA  90.  Section 
311(j)(l)(C)  of  the  FWPCA  authorizes 
the  Coast  Guard  to  require  planning  for 
discharges  other  than  the  worst  case. 
Based  on  the  recommendations  of  the 
Oil  Spill  Response  Plan  Negotiated 
Rulemaking  Committee,  the  Coast  Guard 
determined  that  the  rule  also  should 
address  operational  discharges.  The 
Coast  Guaxd  is  using  its  FWPCA 
authority  to  require  planning  for  spills 
other  than  a  worst  case  discharge. 

Response  times  and  tiers.  The  Coast 
Guard  received  12  comments  addressing 
the  response  time  and  tier  requirements 
for  worst  case  discharges  ($  154.1045(1)). 
Two  of  these  comments  dealt  with  the 
issue  of  giving  credit  for  early  arrival  of 
response  resources.  One  comment 
argued  in  fevor  of  this  proposal  and 
suggested  that  such  credit  take  the  form 
of  a  reduction  of  monetary  liability  for 
a  spill,  a  reduction  in  liabihty  for 
natural  resoxirce  damage  assessments,  or 
a  reduction  in  driU  requirements.  One 
comment  argued  against  issuing  credit 
for  early  arrival.  This  comment 
specifically  argued  that  credit  should 
not  be  given  for  dispersants  if  such 
credit  would  resiilt  in  planning  to  use 
a  lesser  amoimt  of  medianical  recovery 
equipment  during  a  spill.  The  other 
comment  argued  that  the  Coast  Guard 
should  encourage  early  arrival  of 
response  equipment  but  that  it  should 
not  issue  credit  for  meeting  an  early  or 
Tninimiim  arrival  time. 

The  rule  is  written  to  require  the 
arrival  of  resoiuces  in  a  timely  manner 
to  contain  and  remove  discharged  oil 
before  it  has  the  opportunity  for  greater 
dispersal.  The  Coast  Guard  cannot 
lessen  the  monetary  Uabihty  or  the 
Uabihty  for  damage  to  natural  resoiuces 
based  on  the  arrival  times  of  response 
resources.  The  early  arrival  of  these 


resources  will  lessen  the  likelihood  of 
damage  to  natural  resources. 

The  use  of  dispersants  is  a  valid 
response  technique  in  certain 
circumstances.  A  faciUty  that  handles, 
stores,  or  transports  Group  D  or  in 
petroleum  oils  can  receive  up  to  25 
percent  cr^t  against  on-water  recovery 
capability  in  any  environment  with 
year-round  preapproval  for  use  of 
dispersants.  The  response  plan  must 
address  the  arrival  of  these  dispersants 
within  12  hours.  The  Coast  Guard's 
position  is  that  the  rule  strikes  a  proper 
balance  in  planning  for  the  use  of 
dispersants  and  mechanical  recovery. 

One  comment  addressed  the  tiering  of 
response  resources.  The  comment 
indicated  that  this  approach  is  not 
useful  because  it  does  not  allow  for  an 
initial  response  with  all  available 
resources.  The  tiering  requirements 
provide  a  maximum  time  in  which 
certain  response  resources  are  capable 
of  arriving  at  the  scene  of  a  petroleum 
oil  spill;  Uiey  do  not  preclude  the  early 
arrival  of  response  resources  and, 
therefore,  do  not  preclude  an  initial 
spill  response  with  all  available 
resoiuces. 

The  same  comment  also  indicated 
that  the  evaluation  of  the  equipment's 
recovery  capacity  should  not  be  based 
on  the  equipment's  operabihty  in  the 
diSerent  operating  environments 
becaiise  those  ccmditions  may  not  exist 
during  an  actual  spill  resp>onse.  The 
Coast  Guard  recognizes  that  the 
conditions  and  assumptions  on  which  a 
response  plan  is  based  may  not  exist 
during  an  actual  spill  response. 
However,  to  develop  an  efiiective 
response  plan,  a  fedlity  owner  or 
operator  must  identify  and  plan  to 
respond  in  the  conditions  which 
normally  exist  in  the  port  or  at  the 
faolity.  As  §  154.1010  indicates,  the 
regulation  estabUshes  a  planning 
standard  and  not  a  performance 
standard.  During  an  act\ial  spill 
response,  a  final  assessment  as  to  the 
type  of  equipment  to  be  deployed  for 
response  to  a  discharge  will  be  made  by 
the  COTP  in  the  consultation  with  the 
responsible  party  and  OSRO. 

ught  comments  addressed  various 
issues  concerning  the  amounts  of  time 
allotted  for  responding  to  an  oil  spill. 
Two  comments  argued  that  facihties  in 
higher  voliune  port  areas  and  the  Great 
Laikes  should  plan  using  48-hour 
response  times  for  Tier  3  response 
resources.  Two  comments  urged  the 
Coast  Guard  to  increase  the  Tier  1 
response  time  to  12  hours  as  opposed  to 
6  hours  for  higher  volvune  port  areas. 
Four  comments  argued  that  the  response 
times  should  be  the  same  regardless  of 
the  location  of  the  spill.  These 


comments  further  contended  that  the 
major  reason  for  requiring  shorter  times 
should  be  for  fish  and  wildhfe  and 
sensitive  environment  purposes,  which 
varies  for  vessels  but  seems  irrelevant 
for  stationary  fedUties.  Two  comments 
argued  that  the  response  times  were  too 
low  in  light  of  the  levels  agreed  upon  at 
the  Negotiated  Rulemaking  meetings. 
One  of  these  comments  urged  the  Coast 
Guard  to  reconsider  these  response 
times  because  current  response  times 
are  difficult  and  expensive  to  achieve. 
One  comment  urged  the  Coast  Guard  to 
review  and  revise  the  response  times  in 
light  of  resp<mse  capabihty.  This 
comment  also  urged  the  Coast  Guard  to 
clarify  that  response  times  apply  to 
arrival  on-scene  rather  than  deployment 
of  response  resources  and  argued  that 
the  Coast  Guard  should  only  require 
first  tier  dispersants  to  be  on-soene 
within  12  hours,  with  more  dispersants 
being  available  as  needed. 

The  Coast  Guard  contends  that  the 
tiering  concept  is  vahd  and  adequately 
approximates  the  availabihfy  of 
response  resources.  The  tiering  process 
reflects  the  arrival  of  available  response 
resources  from  nearby  and  man  distant 
locations.  The  response  times  in  this 
rule  are  difierent  than  those  appUcable 
to  vessels.  The  response  times  for 
vessels  are  predicated  on  responding  to 
an  incident  at  the  outermost  boundaries 
of  the  apphcable  areas,  including  up  to 
6  hours  on-water  transit  of  response 
equipment.  Since  K4TR  fKihties  are 
located  on  or  along  the  shoreline,  it  will 
not  be  necessary  to  account  for 
extensive  over-water  transit  times.  The 
response  times  provided  in  the  final 
rule  are  for  the  planned  arrival  of 
response  resources  at  the  MTR  fedhty 
which  is  the  likely  site  of  the  initial 
deanup  activity  and  does  not  account 
for  on-water  deployment  time. 
Therefore,  the' transit  times  in  this  final 
rule  are  less  than  those  pro\ided  for 
vessel  resp>onse  plans. 

One  comment  addressed  the 
definition  of  tiers  and  urged  the  Coast 
Guard  to  adopt  the  EPA  terminology 
and  definitions  of  tiers  to  avoid 
confusion  and  dupUcation.  The  EPA 
and  the  Coast  Guard  have  used  the  same 
approach  to  the  concept  of  tiering 
response  resources.  Tier  has  been 
defined  imder  §  154.1020  of  the  final 
rule. 

Identification  of  fire  fighting 
capability.  The  Coast  Guard  received 
several  comments  on  firefighting 
capability  requirements  (§  154.1045(j)). 
Because  many  of  the  requirements  for 
firefighting  ca{>ability  in  this  section 
also  are  contained  in  §§  154.1047  and 
154.1049,  comments  addressing  those 
sections  also  will  be  discussed. 
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Two  comments  suggested  that  the 
coordinator  of  firefightii^  activities  for 
a  Cscihty  should  be  extremely  famihar 
with  the  bciUty  and  its  operations. 
Additionally,  one  comment  argued  that 
"sufBdent  firefighting  capacity"  would 
be  difficult  to  define  and  should  not  be 
included  in  the  rule.  Another  comment 
urged  the  Coast  Guard  to  develop  more 
specific  firefighting  requirements. 

The  many  variables  mvolved  in  the 
design  and  construction  of  MTR 
facilities,  the  products  handled,  and  the 
conditions  encoimtered  in  an  actual  fire, 
preclude  the  development  of  a  fixed 
definition  or  formida  for  calculating     . 
"sufficient  firefighting  capacity."  The 
IRE  and  the  final  rule  require  a  faciUty 
owner  or  operator  to  provide  an  in- 
house  expert  to  work  with  the  local  and 
CadUty  firefighting  resources.  This  in- 
house  expert  is  responsible  for  verifying 
that  the  firefighting  resources  are 
sufficient  to  respond  to  a  worst  case 
scenario.  The  Coast  Guard  believes  that 
this  approach  is  flexible  enough  to  be 
adapted  to  the  pecuharities  of  different 
facilities,  and  at  the  same  time,  provides 
the  best  practical  assurance  that  the 
firefighting  resources  identified  in  the 
plan  will  be  able  to  handle  a  fire  or 
explosion  resulting  in  a  fadlity's  worst 
case  discharge  scenario. 

One  comment  argued  that  firefighting 
should  be  addressed  by  the  fadlity  itself 
along  with  its  local  fire  department.  As 
written,  the  rule  reqiiires  a  fadlity 
owmer  or  operator  to  work  with  local 
fire  departments  through  an  in-house 
expert  when  developing  and 
implementing  response  planning 
requirements.  The  rule  requires 
additional  firefighting  capability, 
ensured  by  contrad  or  other  approved 
means,  only  when  both  the  facility's 
firefighting  resources  and  the  local 
firefighting  resoiuces  are  inadequate. 

One  comment  argued  that  petroleum 
oil  fires  are  so  rare  that  firefighting 
contracts  should  not  be  required.  The 
Coast  Guard  disagrees.  A  facility  owner 
or  operator  must  be  prepared  to  respond 
to  any  situation  which  may  cause  or 
arise  from  a  petroleiun  oil  discharge  into 
the  marine  environment.  SedicHi 
311(j)(5)(C)(iii)  of  the  FWPCA  requires 
resources  to  remove,  mitigate  or  prevent 
a  discharge  including  one  caused  by 
fire.  The  Coast  Guard  has  consistently 
interpreted  this  provision  to  authorize 
the  requireinent  that  response  plans 
ensiue  the  availability  of  fireBghting 
resoiurces  by  contrad  or  other  approved 
means. 

One  comment  suggested  that  the 
Coast  Guard  cross-reference  other 
apphcable  firefighting  sections  of  the 
regulation  (§§  154.1047  and  154.1049). 
The  Coast  Guard  has  determined  that 


these  requirements  should  be  set  out  in 
each  section  for  ease  of  reference. 

Consistency  with  ACP(s).  The  Coast 
Guard  received  one  comment  on 
§  lS4.1045(k).  This  comment  argued 
that  according  to  the  IFR,  a  response 
method  not  mentioned  in  the  ACP 
would  be  considered  appropriate  to 
proted  fish  and  wildlife  and  sensitive 
environments.  This  conunent  suggested 
that  the  Coast  Guard  change  the 
language  of  the  IFR  to  indicate  that  the 
response  plan  must  be  consistent  with 
the  appropriate  ACP. 

The  Coast  Guard  has  revised  this 
section  of  the  final  rule  to  state  that  any 
plan  submitted  6  months  or  more  after 
the  appropriate  ACP  is  pubUshed  must 
be  consistent  with  that  ACP.  A  plan  that 
is  consistent  with  that  ACP  must  at  least 
identify  the  fish  and  wildlife  and 
sensitive  environments  covered  by  the 
ACP;  however,  a  facility  owner  or 
operator  who  has  identified  additional 
fish  and  wildlife  and  sensitive 
environments  also  may  identify  these 
areas  in  the  plan.  The  IFR  provision  was 
developed  so  that  the  facility  owner  or 
operator  who  submitted  a  response  plan 
prior  to  the  publication  of  the  ACP 
would  not  be  required  to  resubmit  or 
amend  the  plan  once  the  ACP  was 
published  or  at  the  time  of  each  annual 
revision  of  the  ACP.  However,  since  the 
publication  of  the  IFR,  all  of  the  ACPs 
have  been  published;  therefore,  all 
facility  owners  or  operators  making 
initial  plan  submissions  under  the  final 
rule,  the  required  annual  update,  or 
resubmitting  plans  at  the  plan's  5-year 
resubmission  date  will  be  required  to 
submit  plans  which  are  consistent  with 
the  appropriate  ACP. 

Future  caps  review  process.  The  Coast 
Guard  received  seven  comments  which 
addressed  the  provisions  of 
§  154.1045(m)  regarding  the  review  of 
caps  in  the  years  1998  and  2003.  One 
comment  argued  that  the  Coast  Guard 
should  delete  the  1998  cap  increases 
until  the  need  for  such  increases  is 
assessed.  This  comment  contended  that 
the  percentage  increase  as  noted 
currently  in  the  regulations  is  arbitrary 
and  instead  should  be  based  on  vaUd 
data. 

One  important  goal  of  OPA  90  is  to, 
increase  the  overall  oil  spill  response 
capability  in  the  United  States.  The 
Coast  Guard  believes  that  setting  the 
1998  cap  now  provides  a  clear  upper 
target  for  which  facility  owners  or 
operators  and  the  oil  spill  response 
industry  must  plan.  The  Coast  Guard, 
however,  will  conduct  an  evaluation  of 
the  1998  cap  increase  to  determine  if  it 
remains  practicable  before  it  becomes 
effective. 


Four  comments  suggested  that  if  the 
spill  history  of  a  feciUty  between  1993 
'and  1998  is  consistently  better  than 
required,  then  the  25  percent  increase  in 
caps  should  not  be  required.  These 
comments  argued  that  such  an 
exemption  would  encourage  a  qmck 
response  to  an  oil  spill.  Although  the 
Coast  Guard  encourages  rapid  response 
to  an  oil  spill,  it  does  not  beUeve  that 
exempting  certain  faciUties  from  the  cap 
increases  will  expedite  a  fadUty's  spill 
response.  Additionally,  this  option  does 
not  move  toward  Congress's  goal  to 
increase  the  overall  spill  response 
capadty  in  the  United  States. 

One  comment  suggested  that  planning 
caps  be  increased  when  the  plan  is  due 
for  resubmission  rather  than  in  1998. 
The  Coast  Guard  has  determined  that 
the  plaiming  caps  will  be  increased  in 
1998  provided  that  the  required  review 
confinns  the  pradicabiUty  of  the 
increases.  A  fodlity  owner  or  operator 
will  not  be  required  to  incorporate  these 
caps  into  their  plans  imtil  the  Coast 
Guard  completes  the  review. 

One  comment  suggested  that  the  caps 
be  rejeded  because  the  Coast  Guard 
ofiiera  no  rationale  for  the  levels 
prescribed.  This  comment  further 
suggested  that  the  Coast  Guard 
reevaluate  its  approach  to  caps  and 
instead  base  it  on  an  analysis  of  what 
would  be  a  response  to  the  maximum 
extent  practicable.  Alternatively,  this 
comment  suggested  that  the  cap 
increases  in  Table  5  of  the  regulations 
would  be  acceptable  if  the  amoimts 
were  doubled  initially. 

As  discussed  in  the  VRP  NPRM  (57 
FR  27514,  June  19, 1992),  the  caps  set 
out  in  the  IFR  were  established  by  the 
Coast  Guard  upon  recommendation  by 
the  Negotiated  Rulemaking  Committee. 
The  Committee  recognized  that  the 
current  limits  on  response  technologies 
would  require  a  cap  to  be  placed  on  the 
amount  of  response  resources  required 
to  be  identified  for  responding  to  a 
petroleiun  oil  discharge  to  the 
maximum  extent  pradicable.  The  caps 
estabUshed  in  the  IFR  refled  the  Coast 
Guard's  assessment  of  the  overall 
response  capability  that  can  be  achieved 
in  die  United  States  by  1998  taking  into 
accoimt  fadors  such  as  antidpated 
advances  in  skimming  efficiencies  and 
technology,  the  development  of  high 
rate  response  techniques,  and  other 
applicable  response  technologies. 

identification  of  equipment  above 
Tier  3  cap.  One  comment  was  received 
addressing  this  provision.  It  argued  that 
the  capabiUty  may  not  exist  to  meet  this 
requirement.  Through  its  discussions 
with  representatives  of  the  spill 
response  industry,  the  Coast  Guard  has 
determined  that  adequate  response 


resources  are  currently  available  to 
enable  fadfity  owners  or  operatora  to 
meet  this  requirement.  The  final  rule 
requires  the  identification  of  response 
equipment  above  the  Tier  1  and  2  caps, 
as  well  as  the  Tier  3  cap.  Since  there  is 
no  requirement  to  contrad  for  these 
resources,  this  is  nd  a  significant 
change.  Response  plans  submitted  prior 
to  the  IFR,  following  the  guidance  in 
NVIC  7-92,  readily  met  this 
requirement. 

Section  154.1047    Response  Plan 
Development  and  Evaluation  Criteria  for 
Facilities  That  Handle,  Store,  or 
Transport  Group  V  Petroleum  Oils 

The  Coast  Guard  received  three 
comments  on  this  section  which 
requires  the  inclusion  of  certain 
information  in  response  plans  for 
facilities  involving  Group  V  petroleum 
oils.  One  comment  addressed  this 
section  generally,  asking  for  clarification 
of  the  term  "the  impad  of  such 
discharges"  in  paragraph  (c)(4)  of  this 
section  which  requires  the  identification 
of  equipment  necessary  to  assess  the 
impad  of  a  worst  case  discharge  of 
Group  V  petroleum  oils  to  the  maximum 
extent  practicable.  The  physical 
characteristics  of  Group  V  petroleiun 
oils  make  them  likely  to  sink  when 
spilled.  As  a  result,  traditional  response 
techniques  such  as  containing  the 
spread  of  the  oil  on  the  surface  of  the 
water  are  often  ineffective  against  these 
petroleum  oils.  The  Coast  Guard  has 
required  equipment  to  assess  the  impad 
of  Group  V  petroleum  oil  discharges 
because  that  impact  cannot  be 
ascertained  by  the  usual  methods  such 
as  visual  examination.  The  impact  of 
discharges  of  Group  V  petroleum  oil 
will  only  be  detedable  through  the  use 
of  such  methods  as  sonar  or  sampling 
equipment  which  can,  for  example, 
ascertain  what  petroleum  oil  has  simk  to 
the  bottom  or  remains  suspended  in  the 
water  column. 

Response  time  for  deployment  of 
response  equipment.  One  comment  was 
received  whidi  concerned  the 
provisions  in  §  154.1047(d)  regarding 
the  required  response  time  for 
deployment  of  equipment.  This 
comment  argued  that  the  24-hoiu- 
response  time  would  not  necessarily  be 
the  best  for  heavy  petroleiun  oils  since 
they  are  best  recovered  after  hardening. 
This  comment  further  argued  that  the 
Coast  Guard  should  design  more 
appropriate  response  times  for  Group  V 
petroleum  oils  in  general  and  asphalt  in 
particular.  The  Coast  Guard  has 
designed  the  response  times  to  ensure 
that  an  efiiedive  response  is  made  while 
taking  into  account  the  different 
properties  of  the  various  petroleum  oils, 


as  well  as  the  difiiarent  natiues  of  the 
MTR  fadhties  and  their  operating 
environments.  The  Coast  Guard 
recognizes  that  Group  V  petroleum  oils 
read  differently  from  other  petroleum 
oils  and  this  is  why  the  Coast  Guard 
separated  these  oils  into  a  different 
category.  The  Coast  Guard  believes  that 
the  24-hour  response  time  is  appropriate 
given  the  varied  nature  of  Group  V 
petroleum  oils  themselves,  as  well  as 
the  varied  environments  and  conditions 
in  which  a  discharge  might  occur. 

Firefighting  capability.  The  Coast 
Guard  received  one  comment 
addressing  the  requirements  for 
firefighting  capabiUty  contained  within 
§  154.1047(e).  This  comment  argued  that 
"sufficient  firefighting  capacity"  would 
be  difficult  to  define  and  should  not  be 
included  in  the  rule.  This  conunent 
further  argued  that  firefighting  should 
be  addressed  by  the  facility  itself  along 
with  its  local  fire  department.  Identical 
comments  were  also  made  to 
§§  154.1045  and  154.1049.  See 
§  154.1045  of  this  preamble  for  the  Coast 
Guard  response. 

Section  154.1049    Response  Plan 
Development  and  Evaluation  Criteria  for 
Facilities  That  Handle,  Store,  or 
Transport  Non-Petroleum  Oil 

Firefighting  capability.  The  Coast 
Guard  received  one  comment 
addressing  the  requirements  for 
firefighting  capability  contained  within 
§  154.1049(e)  of  the  IFR.  This  comment 
argued  that  "sufficient  firefighting 
capacity"  would  be  difficult  to  define 
and  should  not  be  included  in  the  rule. 
This  comment  further  argued  that 
firefighting  should  be  addressed  by  the 
facility  itself  along  with  its  local  fire 
department.  Identical  comments  also 
were  made  to  §§  154.1045  and  154.1047. 
See  §  154.1045  of  this  preamble  for  the 
Coast  Guard  response. 

Non-Petroleum  Oils.  The  Coast  Guard 
received  comments  addressing  the  issue 
of  whether  the  requirements  set  forth  in 
the  IFR  for  petroleum  oils  should  apply 
to  animal  fats  and  vegetable  oils  and 
other  non-petroleum  oils.  The 
comments  proposed  that  animal  fats  and 
vegetable  oils  should  be  more  clearly 
differentiated  from  petroleum  based 
oils.  The  comments  also  suggested 
allowing  unique  response  procedures 
for  non-petroleum  oil  spills. 

In  support  of  their  proposals,  the 
comments  provided  an  industry 
sponsored  study  entitled 
"Environmental  Effeds  of  Releases  of 
Animal  Fats  and  Vegetable  Oils  to 
Waterways"  and  an  associated  study. 
The  study  claimed  that  the  presence  of 
these  oils  in  the  environment  does  not 
cause  significant  harm.  The  study 


reached  its  conclusion  based  upon  its 
assertions  that  animal  fats  and  vegetable 
oils  are  not  toxic  to  the  environment;  are 
essential  components  of  human  and 
wildUfe  diets;  readily  biodegrade;  and 
are  not  pereistent  in  the  environment 
like  petroleum  oils.  The  industry  study 
also  found  that  these  oils  can  coat 
aquatic  biota  and  foul  wildlife,  causing 
matting  of  fur  or  feathers  which  may 
lead  to  hypothermia;  and  that  animal 
fats  and  vegetable  oils  in  the 
environment  have  a  high  Biological 
Oxygen  Demand  which  could  result  in 
oxygen  deprivation  where  there  is  a 
large  spill  in  a  confined  body  of  water 
that  has  a  low  flow  and  a  low  dilution 
rate. 

The  comments  acknowledged  that  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on  Bulk  Chemicals 
recently  recognized  the  potentially 
harmful  effed  on  birds  from  contact 
with  floating  animal  fats  and  vegetable 
oils  discharged  from  vessels.  The 
comments  also  conclude,  based  upon 
Coast  Guard  data,  that  the  likelihood  of 
a  non-p>etroleum  oil  spill  of  a  magnitude 
to  cause  euN-ironmental  harm  is 
extremely  small.  Additionally,  the 
comments  noted  the  differences  in  the 
average  size  of  the  vessels  which  carry 
petroleum  and  non-petroleum  oils. 

In  the  preamble  to  the  VRP  IFR.  the 
Coast  Guard  disagreed  with  comments 
on  the  VRP  NPRM  which  claimed  that 
edible  oils  pose  less  relative  risk  to  the 
environment.  The  environmental  effects 
of  discharges  of  non-petroleum  oils  are 
clearly  documented  and  in  many 
respects  are  similar  to  the 
environmental  effects  of  discharges  of 
petroleum  oils. 

In  letters  to  the  docket,  the 
Department  of  the  Interior  (DOI),  the 
National  Oceanic  and  .Atmospheric 
Administration  (NO.AA).  and  the  U.S. 
Fish  and  Wildlife  Service  (FW.S) 
discussed  the  environmental  effects  of 
discharges  of  animal  fats  and  vegetable 
oils  and  other  non-petroleum  oils.  DOI. 
NOAA  and  FWS  all  concluded  that 
these  oils  pose  risks  to  the  marine 
environment  when  spilled. 

The  agencies  attributed  the 
detrimental  effects  of  non-petroleum 
oils  to  the  similarity  in  physical 
properties  between  petroleum  and  non- 
petroleum  oils.  The  effeds  outlined  by 
DOI  and  NOAA  include  physical 
coating  of  bird  feathers  and  mammal  fur 
leading  to  hypothermia,  a  loss  of 
buoyancy,  and  subsequent  morality.  All 
three  agencies  also  confirmed  the 
industry  report's  conclusion  that 
discharges  of  non-petroleum  oils  can 
result  in  increased  Biological  Oxygen 
Demand  in  receiving  waters,  thereby 
decreasing  available  oxygen  in  the 


UMI 


7908       Federal  Register  /  Vol.  61.  No.  41  /  Thursday.  February  29,  1996  /  Rules  and  Regulations 


affected  wateibody  and  often  resulting 
in  fishkills.  NOAA  also  stated  that 
coconut  and  palm  oils  are  very  viscous 
and  when  spilled  in  most  coastal  waters 
would  behave  like  Ciisco  (a 
hydrogenated  animal  fat]  probably 
persisting  for  over  a  decade. 

The  Fish  and  Wildlife  Service  letter 
specifically  responded  to  the  industry 
sponsored  study.  The  FWS  expressed 
gr^t  concern  over  the  veracity  of  many 
of  the  study's  conclusions.  The  FWS 
characterized  the  industry  study  as 
"misleading,  weak  and  erroneous"  and 
stated  that  "key  facts  have  been 
misrepresented,  are  incomplete  or  are 
omitted."  and  that  "lt]he  biggest 
oversight  of  the  (industry  study)  is  the 
insignificance  given  to  the  fouling 
potential  of  the  edible  oils." 

The  FWS  acknowledged  that  there  are 
differences  between  petroleum  and  non- 
petroleum  oils  including  different 
toxicity  levels.  It  pointed  out  that 
physical  fouling  is  similar  for  both 
petroleiun  and  non-petroleum  oils,  and 
additionally,  that  the  removal  of  non- 
petroleum  oils  can  be  more  difficult  and 
strenuous  for  the  wildhfe  because,  in 
many  instances,  complete  removal  can 
only  be  accomphshed  with  scalding  hot 
water  and  excessive  washing.  The  FWS 
also  stated  that  wildlife  rehabilitators 
consider  edible  oils  and  fats  to  be  some 
of  the  most  difficult  substances  to 
remove  from  v«ldUfe  because  the  low 
viscosity  of  these  oils  allows  deeper 
penetration  into  the  plumage  of  fur, 
creating  a  more  thoroughly 
contaminated  animal. 

The  FWS  was  extremely  critical  of  the 
industry  study  for  suggesting  that 
ingestion  of  edible  oils  is  harmless  to 
wildhfe.  The  FWS  stated  that  the  study 
misleads  uninformed  readers  by  not 
clarifying  that  these  oils,  if  consumed  in 
large  quantities,  will  cause  harm  to 
organisms  through  means  other  than 
toxicity.  For  example,  according  to  the 
FWS.  the  ingestion  of  large  quantities  of 
non-petroleum  oils  can  cause  lipid 
pneumonia,  diarrhea,  and  dehydration 
in  birds  or  other  wildlife  which  try  to 
clean  these  oils  from  their  feathers  or 
coats  by  preening.  This  problem  is 
magnified,  also  according  to  the  FWS, 
by  die  fact  that  these  oils  do  not  have 
a  repugnant  smell  or  iridescent 
appearance  to  frighten  wildlife  away, 
therefore  making  it  more  likely  that 
wildhfie  wall  come  in  contact  with  them 
during  a  spill. 

In  addition  to  the  agency  letters,  the 
Coast  Guard  has  placed  in  the  docket 
several  studies  attesting  to  the  harmful 
effects  of  non-petroleum  oils  in  the 
environment.  One  such  study, 
conducted  by  the  International  Maritime 
Organization  (IMO)  is  titled  "Harmful 


Effects  on  Birds  of  Floating  LipophiUc 
Substances  Discharged  from  Ships." 
This  study  examined  the  literature 
concerning  non-petroleum  oils  spilled 
into  the  environment  and  concluded 
that  a  number  of  lipophilic  substances, 
including  vegetable  oils,  cause  lethal 
harm  to  birds  as  a  specific  group  of 
marine  life.  The  study  found  that 
Upophilic  substances  adhere  to  the 
feathers  of  seabirds  due  to  the  lipophiUc 
character  of  the  feathers'  wax  layer.  This 
causes  the  grid  structure  of  the  plumage 
to  be  disrupted  thereby  destroying  its 
insulating  properties. 

The  IMO  study  gives  numerous 
examples  of  lethal  contamination  of 
seabirds  by  Upophilic  substances  spilled 
from  ships.  These  examples  include  the 
death  of  thousands  of  seabirds  because 
of  a  discharge  of  palm  oil  off  the 
Netherlands  coast;  over  300  dead  birds 
as  a  result  of  a  1 ,000-liter  spill  of 
rapeseed  oil  into  the  harbor  of 
Vancouver,  Canada;  diseased  gannets 
found  along  the  Dutch  coastline  whose 
plumage  was  found  to  be  coated  with 
paraffin  and  consequently  was  no  longer 
water  repellent;  and  surveys  of  Dutch 
beaches  in  1990  which  foimd  that  25 
percent  of  the  dead  birds  washed  ashore 
were  at  least  partly  contaminated  with 
vegetable  oils.  The  IMO  study  also 
warns  that  a  serious  discharge  of 
lipophilic  substances  in  the  open  sea 
would  cause  more  harm  to  seabirds  than 
a  nearshore  discharge  because  the  birds 
in  the  open  sea  would  be  unable  to  rest 
on  shore  to  clean  their  plumage. 

For  these  reasons,  the  Coast  Guard  has 
determined  that  a  worst  case  discharge 
of  animal  fats  or  vegetable  oils  or  other 
non-petroleum  oils  from  an  MTR  facility 
could  reasonably  be  expected  to  cause 
harm  to  the  environment.  Therefore, 
facilities  that  handle,  store,  or  transport 
these  oils,  and  meet  the  requirements  of 
§  154.1015(b),  are  required  to  prepare 
and  submit  response  plans.  If  the 
facihty  meets  the  criteria  in 
§  154.1015(c)  for  a  facility  that  could 
cause  significant  and  substantial  harm, 
the  response  plan  must  be  approved  by 
the  Coast  Guard. 

Because  there  is  insufficient  data  to 
support  a  finding  that  a  spill  of  a  large 
quantity  of  animal  fats  or  vegetable  oils 
or  other  non-petroleum  oils  vdll  have 
less  adverse  impact  on  the  environment 
than  a  spill  of  other  kinds  of  oil,  the 
Coast  Guard  does  not  believe  that  a 
facility  that  handles,  stores,  or 
transports  these  oils  should  have 
reduced  response  requirements  from 
those  provided  in  the  IFR.  However,  the 
Coast  Guard  does  acknowledge  that 
animal  fats  and  vegetable  oils  or  other 
non-petroleum  oils  may  behave 
differently  from  petroleum  or 


petroleum-based  oils  and  has  created 
new  subparts  H  and  I  to  address 
response  plan  requirements  for  these 
oils.  For  further  information  see  the 
discussions  of  subparts  H  and  I  in  this 
preamble. 

The  Coast  Guard  received  one 
comment  which  requested  the 
suspension  of  the  IFR's  implementation 
imtil  hearings  can  be  held  on  amending 
the  rule  to  exclude  animal  and  vegetable 
fats  bom  these  regulations.  The  Coast 
Guard  disagrees.  Animal  fats  and 
vegetable  oils  are  considered  to  be  oils 
imder  the  FWPCA.  They  are  specifically 
defined  as  non-petroleum  oils  in  the 
final  rule  and  may  result  in  serious 
harm  to  the  environment  in  the  event  of 
a  discharge  to  navigable  waters.  For 
additional  information  on  this  issue,  see 
response  to  similar  comments  in 
§154.1015. 

Section  154.1050    Training 

The  Coast  Guard  received  15 
comments  on  this  section.  The 
comments  were  not  in  agreement  about 
whether  the  Coast  Guard  should  include 
more  specific  training  requirements  in 
the  final  rule.  Three  comments  stated 
they  wanted  more  detailed  standards  to 
define  the  frequency  of  refresher  courses 
and  the  minimiun  level  of  Occupational 
Safety  and  Health  Administration 
(OSHA)  training  required.  One  comment 
suggested  making  training  requirements 
compatible  with  EPA  standards.  Five 
comments  were  against  developing  any 
additional  training  requirements. 

The  Coast  Guard  has  not  modified  the 
treuning  requirement  of  this  section  in 
the  find  rule;  however,  a  new  appendix 
D  entitled  "Training  Elements  for  Oil 
Spill  Response  Plans"  has  been  added 
to  subpart  154  to  provide  guidelines  to 
facility  owners  or  operators  for  the 
development  of  the  training  portions  of 
their  response  plans.  Additionally, 
training  guidelines  for  faciUty  response 
plans,  including  refresher  training,  are 
defined  in  OSHA  standards  for 
emergency  response  operations  in  29 
CFR  part  1910,  appendix  D.  As 
indicated  in  appendix  D  to  part  154,  the 
specifics  of  the  training  program  should 
be  determined  by  the  facility  owner  or 
operator.  On  the  job  training  and 
experience  may  cover  parts  or  all  of  the 
training  requirements,  as  appropriate. 

Many  comments  remarked  that  the 
responsibility  of  a  facility  owner  or 
operator  to  ensure  adequate  training  of 
all  private  response  personnel  in 
§  154.1050(d)  is  inappropriate,  costly, 
and  possibly  duphcative  when  an  OSRO 
also  is  required  to  demonstrate  training. 
One  comment  argued  that  the  Coast 
Guard  should  require  OSROs  rather 
than  the  owners  or  operators  to  be 
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responsible  for  training  employees  and 
maintaining  proper  records.  The  Coast 
Guard  disagrees.  While  the  owner  or 
operator  of  the  facility  may  shift  training 
requirements  to  an  OSRO  through 
contract  or  agreement,  the  owner  or 
operator  of  the  faciUty  remains 
responsible  to  ensiu^  that  adequate 
trained  response  resources  are  available. 

One  conmient  suggested  specifying 
that  OSHA  retains  enforcement 
authority  for  working  conditions  not 
addressed  by  Coast  Guard  standards. 
The  Coast  Guard  agrees,  but  does  not 
find  it  necessary  to  state  that 
enforcement  of  the  OSHA  standards  . 
remains  with  that  agency. 

One  comment  mentioned  that 
facihties  handling  only  edible  oils 
should  be  exempt  from  the  training 
reqmrements.  llie  Coast  Guard  believes 
training  standards  are  necessary  for 
MTR  fadUties  regardless  of  the  specific 
type  of  oil  handled,  stored,  or 
transported.  Therefore,  the  Coast  Guard 
will  not  change  the  reouirements. 

One  comment  remarked  that  it  was 
not  practical  to  ensure  that  volunteers 
and  casual  laborers  have  OSHA  training, 
hi  §  154.1050  (a),  the  Coast  Guard 
requires  only  that  a  "method  of 
training"  be  identified  to  comply  with 
the  requirements  of  29  CFR  1910.120. 
Volimteers  and  casual  laborers  who  are 
not  trained  or  familiar  with  hazards 
associated  from  contact  with  oil  must  be 
trained  to  meet  OSHA  requirements. 

Section  154.1055    Exercises 

The  Coast  Guard  has  extensively 
revised  §  154.1055  which  was 
previously  entitled  "Drills"  and  is  now 
entitled  "Exercises."  The  changes  make 
the  terminology  in  the  final  rule 
consistent  with  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP).  In  response  to  the  need 
to  provide  facility  owners  or  operators 
with  additional  direction  on  conducting 
exercises,  the  Coast  Guard  has  revised 
this  section  to  specify  that  compliance 
with  PREP  fulfills  all  exercise 
requirements.  However,  participation  in 
the  PREP  itself  remains  voluntary.  If  an 
owner  or  operator  does  not  choose  to 
participate  in  the  PREP,  they  may 
develop  their  own  program  for 
comphance  with  the  exercise 
requirements  in  this  regulation. 

The  National  Preparedness  for 
Response  Exercise  Program  (PREP)  was 
developed  through  a  joint  effort  of  the 
Federal  agencies  implementing  OPA  90 
response  plan  regulations  and  other 
Federal  representatives  (e.g.,  natural 
resource  trustees),  state  agencies, 
members  of  the  regulated  community, 
and  OSROs.  Four  pubfic  workshops 
were  aimoimced  in  the  Federal  Register 


and  were  conducted  in  Washington,  DC, 
and  Tampa,  FL.  These  efforts  resulted  in 
the  creation  of  unified  requirements  that 
reduce  the  possibiUty  of  owners  and 
operators  having  to  participate  in 
numerous  duplicative  exercises. 
Following  the  PREP  guidehnes  has  been 
determined  to  be  an  acceptable  means  to 
satisfy  the  OPA  90  requirements. 

Equipment.  The  Coast  Guard  received 
16  comments  on  §  154.1055(a)(3), 
equipment  deployment  drills.  One 
comment  argued  that  facility  owners 
and  operators  should  not  be  penalized 
when  response  resources  are  not 
available  due  to  a  real  emergency.  The 
Coast  Guard  recognizes  that  actual 
availability  of  response  resources  may 
be  Umited  by  unforeseeable  events  such 
as  multiple  simultaneous  oil  spills. 

Three  comments  requested  additional 
information  on  equipment  deployment. 
Another  wanted  specific  information  on 
equipment  deployment  drills  for 
facihties  that  have  no  equipment  of 
their  own.  One  comment  stated  that  the 
Coast  Guard  should  remove  mandatory 
equipment  deployment  for  the  entire 
plan  drill.  Two  comments  remarked  that 
it  would  be  better  to  require  one  major 
equipment  deployment  exercise  in  each 
COTP  zone  every  3  years.  Another 
comment  suggested  that  full  scale  drills 
should  determine  only  the  response 
time  of  contractors  and  test  only 
strategic  personnel,  and  not  require 
equipment  deployment.  The  Coast 
Guard's  position  is  that  equipment 
deployment  exercises  are  vital  for 
maintaining  readiness  and  for  testing 
the  effectiveness  of  a  faciUty's  response 
plan.  The  revised  §  154.1055  continues 
to  require  semiarmual  equipment 
deployment  exercises  for  facihty  owned 
or  operated  equipment  and  annual 
equipment  deployment  exercises  for 
OSRO  equipment.  These  standards  are 
in  accord  with  the  requirements  of  the 
PREP  program. 

Frequency.  Several  comments 
remarked  that  the  costs  of  drills  were 
excessive.  Many  suggested  that  the 
frequency  of  various  drills  should  be 
decreased.  Two  comments  requested 
additional  details  on  frequency  of  drills 
and  credit  provisions  for  separate  drill 
elements.  Two  comments  also  suggested 
that  the  number  of  drills  required 
should  be  decreased  over  time  because 
they  lose  effectiveness.  As  indicated 
earlier,  the  Coast  Guard  has  revised  the 
exercises  section  of  the  final  rule  to  be 
in  accordance  with  PREP.  It  has 
adjusted  the  frequency  of  some 
exercises.  Qualified  individual 
notification  exercises  are  required 
quarterly  instead  of  monthly  and  whole 
plan  exercises  may  now  be  carried  out 
in  parts  rather  than  all  at  once.  The 


Coast  Guard  beUeves  exercises  continue 
to  be  effective  over  time  as  equipment 
and  personnel  change. 

A  significant  number  of  comments 
suggested  that  credit  be  given  for 
equipment  and  personnel  drill 
requirements  when  other  drills  provide 
adequate  practice.  The  different  kinds  of 
required  exercises  test  different  aspects 
of  a  response  plan.  However,  if  an 
exercise  includes  components  which 
fulfill  the  requirements  for  some  other 
type  of  required  exerdse  (e.g.,  an 
equipment  deployment  exercise  that 
includes  a  qualified  individual 
notification)  then  both  requirements 
may  be  fulfilled  by  the  single  exercise. 

Two  comments  suggested  that  an 
actual  response  situation  should  credit 
some  drills.  In  this  final  rule,  the  Coast 
Guard  has  made  participation  in  the 
PREP  program  satisfy  all  exercise 
requirements.  Under  PREP,  facihties 
which  have  an  actual  response  situation 
may  get  exercise  credit.  For  more 
detailed  guidance  the  PREP  guidelines 
should  be  consulted. 

Six  comments  remarked  that 
participation  in  one  drill  by  a  spill 
management  team  (SMT)  should  meet 
the  requirements  for  all  facihties  using 
that  team.  The  PREP  guidelines  address 
this  concern  in  detail;  PREP  allows 
multiple  facilities  using  the  same  SMT 
to  receive  credit  for  a  single  exercise  of 
that  SMT  as  long  as  the  specified 
criteria  are  met. 

Seven  comments  wanted  other 
Federal,  state,  or  local  drills  to  credit 
Coast  Guard  drills  where  appropriate. 
The  Coast  Guard  has  no  control  over 
whether  other  agencies  give  credit  for 
Coast  Guard  exercises. 

One  comment  suggested  that  the 
Coast  Guard  coordinate  nationally  to 
determine  that  credit  be  given  only  for 
personnel  and  equipment  which 
actually  participated  in  drills.  The  Coast 
Guard  requires  that  the  facility  maintain 
records  of  exercises:  and  that  these 
records  be  made  available  to  the  COTP 
upon  request.  A  faciUty  that  lists  an 
OSRO  located  outside  the  facility's 
COTP  zone  must  still  satisfy-  the 
facility's  own  COTP  that  the  listed 
OSRO  has  fulfilled  the  applicable 
exercise  requirements.  Any  faciUty 
which  does  not  satisf\-  the  applicable 
COTP  that  it  has  fulfilled  its  exercise 
requirements  is  subject  to  enforcement 
action  by  the  COTP  und^r  this 
regulation.  The  Coast  Guard  believes 
that  the  existing  requirements  are 
sufficient  to  ensure  that  all  pprsonnel 
and  equipment  listed  in  facility 
response  plan?  are  exercised  at  the 
appropriate  intenals 

Details  nf  plan.  The  Coast  Guard 
received  6  comments  suggesting 
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wording  changes.  One  general  comment 
was  received  discussing  the  need  for 
more  detailed  guidance.  Due  to 
extensive  revisions  of  this  section,  these 
changes  would  not  be  applicable  and, 
therefore,  will  not  be  incorporated  into 
the  text. 

Unannounced  drills.  Some  comments 
requested  that  the  Coast  Guard  decrease 
the  number  of  unannounced  drills 
required  by  §  154.1055(b)  to  one  drill 
every  1, 2,  or  5  years.  Many  argued  that 
unannounced  driUs  were  too  costly  and 
should  either  be  limited  due  to 
economic  concerns  or  not  required  at 
all.  Some  also  remarked  that  such  drills 
were  imnecessary  due  to  the  need  for 
other  drills.  Some  comments  asserted 
that  operations  should  not  be  disrupted 
by  unannounced  drills.  Others  wanted 
Cndlity  owners  and  operators  to  be 
compensated  for  the  cost  associated 
with  unannounced  drills.  Two 
comments  suggested  that  OSROs  and 
SMTs  should  only  be  activated  if 
experience  and  available  resources  were 
beueved  to  be  inadequate,  two  others 
remarked  that  only  the  SMT  should  be 
activated.  One  comment  suggested 
focusing  on  the  initial  callout  only.  A 
few  comments  asked  that  the 
unannounced  drills  be  limited  in  scope, 
kept  short  and  only  required  after  24- 
hour  notification.  One  comment 
suggested  requiring  notification  of  the 
Coast  Guard  diuing  an  imannounced 
drill  and  having  the  Coast  Guard 
observe  the  drill  rather  than  requesting 
their  own  drills  separately.  Finally,  one 
comment  questioned  whether  customers 
would  be  expected  to  participate  in 
unannountiM  drills  and  wondered  who 
'  would  be  liable  for  the  costs  incurred. 
The  Coast  Guard  finds  that 
unannounced  exercises  serve  an 
important  purpose  in  maintaining 
response  resource  readiness.  The  final 
rule  states  that  annually  one  of  the 
required  exercises  (spill  management 
team  tabletop,  equipment  deployment, 
or  emergency  procedures)  must  be 
conducted  unannounced.  Unannounced 
means  that  the  personnel  participating 
in  the  exercise  must  not  be  advised  in 
advance  of  the  exact  date,  time  and 
scenario  of  the  exercise.  Additionally. 
the  facihty  owner  or  operator  may  be 
required  by  the  COTP  to  conduct  an 
imannounced  exercise  at  the  facility. 
These  COTP  initiated  exercises  will  be 
limited  to  average  most  probable 
discharge  exercises  as  outlined  in  the 
facility's  response  plan.  Such  exercises 
involve  notifications  and  equipment 
deployment.  Each  COTP  will  limit  the 
nimiber  of  COTP  initiated  unannounced 
exercises  to  no  more  than  4  per  year.  If 
a  facihty  owner  or  operator  participates 


in  an  unannounced  exercise  initiated  by 
the  COTP.  the  facility  will  be  exempt 
bom  participating  in  a  COTP  initiated 
unannounced  exercise  for  at  least  3 
years. 

Records.  The  Coast  Guard  received  5 
comments  on  §  154.1055(d),  stating  that 
the  facihty  o'Amer  or  operator  should 
bear  the  responsibility  for  keeping  and 
maintaining  the  records  at  the  facility 
along  with  the  plan.  The  comments 
asserted  that  it  would  suffice  to  have  the 
records  signed  by  an  authorized  federal 
representative  at  the  drill  site,  rather 
than  having  the  records  sent  to  the  Coast 
Guard.  The  Coast  Guard  has  changed 
§  154.1055  to  reflect  this  comment.  The 
section  now  requires  records  to  be 
maintained  at  the  facility  for  3  years  and 
be  made  available  to  the  Coast  Guard 
upon  request. 

Section  154.1060    Submission  and 
Approval  Procedures 

The  Coast  Guard  received  9  comments 
addressing  the  proposed  requirement  for 
a  maximum  validation  period  of  up  to 
5  years.  Three  comments  did  not 
support  having  a  plan  expiration  date  at 
all,  suggesting  that  the  Coast  Guard 
would  not  have  sufficient  time  to 
approve  the  new  plans.  Four  comments 
suggested  that  substantive  changes  as  a 
result  of  major  NCP  or  ACP  revisions 
should  not  require  plans  to  be 
resubmitted  until  the  5-year  term  is 
complefte.  Se\  aral  comments  did  not 
want  facility  owners  or  operators  to  be 
required  to  resubmit  plans  when  no 
substantive  changes  were  made.  One 
comment  asked  for  clarification  as  to 
whether  plans  must  be  resubmitted  to 
the  Coast  Guard  5  years  from  the  date 
of  COTP  approval  or  every  5  years, 
regardless  of  whether  there  have  been 
revisions. 

OPA  90  requires  a  facility  owner  or 
operator  to  resubmit  response  plans  to 
the  Coast  Guard  for  information  or 
approval,  as  appropriate.  In  the  IFR,  the 
Coast  Guard  required  that  response 
plans' must  be  resubmitted  every  5  years 
regardless  of  whether  any  revisions  have 
been  made.  In  his  memorandum  of 
April  21, 1995,  President  Clinton 
directed  agencies  to  reduce  by  one-half 
the  frequency  of  regularly  scheduled 
reports  that  the  public  is  required  to 
provide  to  the  Government.  An 
exception  to  this  requirement  is 
provided  when  the  agency  head 
determines  that  such  action  would  not 
adequately  protect  the  environment  or 
would  impede  the  effective 
administration  of  the  agency's  program. 
The  Coast  Guard  has  reviewed  the  need 
for  resubmission  of  response  plans  at  5- 
year  intervals,  and  has  concluded  that 
extending  this  to  10  years  would  not 


ensine  that  plans  were  still  viable  and 
would  not  meet  the  goal  of  OPA  90,  to 
improve  the  response  to  spills  of  oil. 
Changes  in  technology  and  in  available 
response  resources  over  a  5-year  period 
may  make  a  response  plan  fall  below 
acceptable  standards.  To  effectively 
administer  an  oversight  program  and 
ensure  that  the  maximum  practicable 
response  capabiUty  is  being  utiUzed, 
review  of  response  plans  at  5-year 
intervals  is  considered  to  be  an 
appropriate  balance  between  program 
needs  tmd  reporting  burden.  'The 
Secretary  of  "Transportation  has 
approved  retaining  the  requirement  to 
submit  response  plans  at  a  maximum 
interval  of  5  years. 

Although  the  plans  need  not  be 
resubmitted  until  the  end  of  the  5-year 
term,  major  revisions  to  a  response  plan 
as  set  out  in  §  154.1065(b)  must  be  sent 
to  the  COTP  within  30  days;  and 
deficiencies  in  an  originally  submitted 
plan  or  a  5-year  resubmission  of  a  plan, 
must  be  corrected  within  the  time 
specified  by  the  COTP.  NCP  or  ACP 
dianges  will  not  require  resubmission  of 
the  plan  until  the  5-year  term  is 
complete.  The  requirements  for  plan 
resubmission  after  the  5-year  term  are 
set  out  in  §  154.1060  of  the  final  rule. 
The  COTP  will  notify  the  facility  owner 
or  operator  in  writing  of  the  status  of  the 
plan. 

Another  two  comments  requested  60 
days  rather  than  30  days  to  forward 
major  plan  corrections  to  the  COTP  in 
response  to  COTP  noted  deficiencies  in 
the  originally  submitted  plan,  or  a  5- 
year  plan  resubmission.  Several 
comments  proposed  that  the  COTP 
determine  the  time  period  for  sending 
such  plan  corrections,  but  that  the 
period  be  not  less  than  30  days.  As  a 
result  of  the  comments  on  the  30-day 
time  limit  for  sending  plan  corrections 
to  the  COTP  in  response  to  COTP  noted 
deficiencies,  the  Coast  Guard  has 
changed  this  provision  and  now 
requires  that  a  fadUty  owner  or  operator 
correct  noted  deficiencies  within  the 
time  period  provided  by  the  COTP.  This 
adjustment  allows  for  greater  flexibiUty 
in  determining  an  appropriate  time 
period  based  on  the  corrections  needed. 

Two  comments  expressed  concern 
over  the  niunber  of  copies  needed  to 
review  the  facihty  response  plan,  and 
asserted  that  only  one  copy  was  needed 
by  the  COTP.  The  comment  also  argued 
that  the  COTP  need  not  return  the 
approved  plan,  but  instead,  that  an 
approval  notice  would  be  sufhcient.  The 
Coast  Guard  has  changed  §  154.1060  of 
the  final  rule  to  require  only  one  copy 
of  the  plan  to  be  submitted  to  the  COTP. 
Additionally,  one  copy  of  the  plan  must 
be  maintained  at  the  facility  in  a 


position  where  the  plan  is  readily 
available  to  persons  in  charge  of 
conducting  transfer  operations. 

Two  comments  suggested  that  a  copy 
of  the  plan  should  be  forwarded  to  the 
state  water  pollution  control  agency  and 
the  emergency  response  organization's 
and  be  available  to  the  local  response 
organizations  upon  request.  Any  state 
agency  which  desires  a  copy  of  the 
response  plan  should  request  one  boxa 
the  facihty  owner  or  operator  directly. 
The  Coast  Guard  cannot  involve  itself  in 
matters  which  would  be  largely 
governed  by  state  statute.  In  order  to 
fulfill  the  requirements  for  exercises 
tmder  §  154.1055,  OSROs  must  be 
famihar  with  any  response  plans  in 
which  they  are  listed.  The  Coast  Guard 
leaves  to  the  owners  or  operators  and 
their  OSROs  the  specific  method  by 
which  the  OSROs  will  gain  the  needed 
famiharity  with  the  plan. 

One  comment  stated  that  there  should 
be  an  appeals  process,  allowing  the 
faciUty  owner  or  operator  to  contest  the 
COTP  decision.  Both  the  IFR  and  the 
final  rule  already  contain  an  appeal 
process  located  in  §  154.1075  and 
entitled  "Appeal  process." 

Section  154.1 065    Plan  Review  and 
Revision  Procedures 

The  Coast  Guard  received  6  comments 
on  the  revision  of  plans.  Four  comments 
requested  that  the  facihty  owner  or 
operator  be  given  at  least  6  months  to 
incorporate  major  revisions  into  the 
plan.  One  comment  suggested  that  the 
rule  needed  a  better  definition  of  which 
facihties  are  required  to  revise  plans. 
Another  comment  requested 
clarification  of  which  revisions  to 
facihty  plans  require  notification  of  the 
Coast  Guard. 

Section  154.1065  requires  all  facihties 
to  review  their  plans  annually  and  to 
send  any  revisions  to  the  COTP  for 
information  or  approval;  or  if  no 
revisions  are  made  during  the  course 
that  year,  the  facihty  owner  or  operator 
must  certify  by  letter  to  the  COTP  that 
the  plan  remains  vahd  with  no 
revisions.  Revisions  which  must  be 
submitted  to  the  COTP  for  approval  or 
inclusion  in  the  plan  are  fisted  in 
§  154.1065(b).  Requirements  for  5-year 
plan  resubmission  have  been  removed 
fit)m  §  154.1065(b)(7)  and  now  are 
specified  in  §  154.1060(e)  of  the  final 
rule. 

The  Coast  Guard  received  two 
comments  recommending  that  plan 
revisions  be  sent  to  the  COTP  Iwfore 
planned  actions  occur,  to  ensure  COTP 
approval.  A  30-day  period  for  approving 
a  plan  was  also  suggested.  In  order  to 
meet  the  statutory  requirements  of  OPA 
90,  facihties  must  operate  in  full 


coinphance  with  their  submitted 
response  plan,  the  Coast  Guard 
concludes  that  a  30-day  period  is 
appropriate  for  COTP  action  on 
submitted  revisions(8);  and  as  an 
effective  date  for  submitted  revision(s). 
This  final  rule  provides  that  when 
revision(s)  to  a  plan  are  necessary,  the 
facihty  owner  or  operator  must  submit 
the  proposed  revision(s)  to  the  COTP. 
The  CCTTP  will  review  the  proposed 
revision(s)  and  will  provide  any 
necessary  feedback  to  the  facihty  owner 
or  operator  within  30  days.  The 
revisions  will  become  effective  not  later 
than  30  days  fi-om  their  submission  to 
the  COTP,  unless  the  COTP  indicates 
otherwise. 

Another  comment  argued  that 
requiring  annual  certification  by  facility 
owners  and  operators  was  too 
administratively  burdensome  to  the 
Coast  Guard.  Five  comments  suggested 
that  it  should  only  be  necessary  to 
notify  the  Coast  Guard  of  significant 
changes  to  the  plan.  Two  comments 
requested  that  facihties  be  allowed  to 
file  a  letter  at  the  facility  instead  of 
placing  it  with  the  plan  itself  to  avoid 
imnecessary  paper  buildup.  The  Coast 
Guard  has  reviewed  this  requirement  in 
hght  of  these  comments  and  the 
President's  directive  to  reduce  reporting 
requirements  and  has  ehminated  the 
requirement  to  submit  an  aimual 
certification  that  the  owner  or  operator 
has  reviewed  the  facihty  response  plan. 
The  regulation  has  been  modified  to 
reflect  that  the  owner  or  operator  is  still 
required  to  aimually  review  the  plan 
and  notify  the  Coast  Guard  of  changes; 
however,  no  report  is  required  if 
changes  are  not  needed. 

Section  154,1070    Deficiencies 

The  Coast  Guard  received  6  comments 
addressing  this  section.  One  comment 
stressed  that  the  Coast  Guard  should 
allow  30  days,  rather  than  7,  to  appeal 
a  deficiency  notice  from  the  COTP. 
Another  comment  argued  that  60  days 
minimum  should  be  allowed  to  correct 
deficiencies.  Other  comments  stated 
that  the  revised  plan  should  be 
submitted  within  a  time  period 
provided  by  the  COTP,  after  a  minimum 
of  30  days.  It  has  been  the  Coast  Guard's 
experience  that  the  7  day  appeal  limit 
allows  adequate  time  for  a  facihty 
owner  or  operator  to  make  an  initial 
appeal  of  a  COTP  issued  deficiency  and 
it  is  not  expected  that  a  shorter  time 
fi'ame  would  be  imposed  unless  a 
significant  hazard  exists.  However, 
because  these  time  requirements  are 
relatively  new,  the  Coast  Guard  will 
continue  to  monitor  this  time  frame  as 
well  as  other  time  limits  contained  in 


the  FRP  appeal  process  and  may  modify 
the  time  limits  in  the  future. 

One  comment  urged  the  Coast  Guard 
to  provide  more  detail  on  enforcement 
mechanisms.  The  Coast  Guard  has 
provided  guidance  direcUy  to  the 
COTPs  responsible  for  enforcing  these 
regulations.  This  guidance  will  be 
updated  as  the  Coast  Guard  gains  more 
experience  in  the  review  and  usefulness 
of  response  plans. 

Section  154.1075    Appeal  Process 

The  Coast  Guard  received  6  comments 
concerning  the  ap{>eal  process.  Four 
comments  wmteKd  the  scope  of 
appealable  issues  more  clearly  defined. 
Another  comment  stated  that  the  Coast 
Guard  should  allow  a  time  period  to 
determine  whether  a  facihty  is  a 
substantial  harm,  or  significant  and 
substantial  harm  facility.  The  comment 
continued  by  arguing  that  notification  to 
a  facihty  owner  or  operator  of 
reclassification  should  occur  within  60 
days.  If  no  response  is  received  within 
this  time  frame,  then  the  facihty  owner 
or  operator  can  assume  that 
reclassification  is  accepted.  The 
comment  continued  by  stating  that  30 
days  should  be  allowed  to  appeal  the 
COTP's  decision  to  the  District 
Commander.  Another  comment  agreed 
.and  stressed  that  facihty  owners  and 
operators  should  be  able  to  appeal  the 
COTP's  decision  that  a  plan  is  not 
adequate.  A  facihty  owner  or  operator 
may  appeal  any  initial  determination 
made  by  a  COTP  regarding  that  faciUty's 
plan.  This  includes  but  is  not  limited  to. 
classification  decisions,  reclassification 
decisions  and  deficiency  decisions.  The 
Coast  Guard  beheves  the  present 
procedures  give  owners  or  operators 
sufficient  time  and  opportunity  to 
appeal  a  decision. 

Subpart  G — Additional  Responje  Plan 
Requirements  for  a  Trans- Alaska 
Pipeline  Authorization  Act  (TAPAA) 
Facility  Operating  in  Prince  William 
Sound,  Alaska 

Section  154.1120    Operating 
Restrictions  and  Interim  Operating 
Authorization 

The  Coast  Guard  received  one 
comment  recommending  that  it 
establish  a  4-day  time  limit  in  which  a 
200,000  barrel  spill  must  be  removed. 
The  comment  also  suggested  changing 
the  wording  in  this  section  by  replacing 
"provided,  through  an  oil  spill  removal 
organization  required  by  §154.1125'" 
with  "ensured,  by  contract  or  other 
approved  means."  The  Coast  Guard 
concludes  that  the  required  response 
times  are  appropriate  and  will  ensure 
that  adequate  response  is  made  in 
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Prince  William  Sound.  A  set  4-day  time 
limit  would  be  too  inflexible  and  would 
not  take  into  accoimt  varying 
conditions.  Section  154.1110  of  subpart 
G  requires  a  TAPAA  facility  owner  or 
operator  to  meet  all  requirements  of 
subpart  F  in  addition  to  the 
requirements  of  subpart  G  itself. 
Because  subpart  F  includes 
requirements  for  ensuring  by  contract  or 
other  approved  means  any  OSRO,  a 
restatement  of  the  requirement  in 
subpart  G  is  unnecessarily  repetitive. 

Tne  comment  also  recommended  that 
the  Coast  Guard  include  a  statement 
telling  fiadUty  owners  or  operators  that 
plan  approval  for  Prince  Wilham  Soimd 
facihties  is  vahd  only  as  long  as  the 
Prince  William  Sound  Regional  Citizens 
Advisory  Coimdl  is  funded  in 
accordance  with  OPA  90.  The  Coast 
Guard  agrees  with  the  comment  and  has 
added  langiiage  to  $  154.1120  to  that 
effect. 

Section  154.1125    Additional  Response 
Plan  Requirements 

The  Coast  Guard  received  one 
comment  on  this  section  stating  that 
additional  commimities  should  be 
included  for  training.  The  commimities 
suggested  are  Seward,  Seldovia,  Homer, 
and  Kodiak.  Alaska.  The  comment  also 
argued  that  a  minimum  of  2,000  trained 
personnel  should  be  reqiiiied  to  remove 
a  200.000  barrel  discharge.  The  Coast 
Guard  finds  that  the  existing  Ust  of 
communities  is  currently  siiffident  and 
is  not  adding  the  communities 
suggested  in  the  comment.  However, 
should  drciunstances  change,  a  COTP 
may  recommend  adding  ports  if  the 
spill  training  requirements  are  deemed 
appropriate.  This  change  would  be 
subject  to  a  notice  and  comment 
rulemaking  project.  There  were  no 
specific  details  included  in  this 
comment  as  to  the  basis  for  requiring 
2,000  personnel  for  a  spill  of  200,000 
barrels.  The  COTP  has  a  great  deal  of 
experience  in  this  type  of  operation,  and 
he  or  she  is  the  one  who  makes  the 
determination  as  to  the  niunber  of 
persoimel  necessary  for  the  cleanup  of 
a  spill. 

Section  154.1130    Requirements  for 
Prepositioned  Response  Equipment 

The  Coast  Guard  received  one 
comment  on  this  section  of  the  IFR.  The 
comment  agreed  that  an  independent 
inspection  or  certification  entity  was  a 
good  idea.  The  comment  also  stated  that 
the  section  should  be  revised  to  include 
the  standard  for  response  capabilities 
which  is  cvurently  200,000  barrels  per 
day  in  the  Prince  Wilham  Sound  to 
reflect  the  true  maximum  exteni 
practicable.  Maximimi  extent 


UMI 


practicable  is  based  upon  the  planned 
capability  to  respond  to  a  worst  case 
discharge  in  adverse  weather.  The 
standards  set  forth  in  the  IFR,  and 
continued  in  the  final  rule,  include  a 
daily  recovery  rate  of  30,000  barrels  per 
day  on  scene  within  2  hours,  and  a  daily 
recovery  rate  of  40,000  barrels  on  scene 
within  18  hours,  hi  addition,  §  154.1130 
also  requires  on-water  storage  capabiUty 
of  100,000  barrels  to  be  on  scene  within 
2  hoius,  and  on-water  storage  capabihty 
of  300,000  barrels  to  be  on  scene  within 
12  hours.  The  Coast  Guard  concludes 
that  the  standards  set  forth  are  suffident 
to  protect  Prince  William  Soimd  and 
meet  OPA  90 's  requirement  of  a 
response  to  the  maximum  extent 
practicable. 

Section  154.1140    TAPAA  Facility 
Contracting  With  a  Vessel 

The  Coast  Guard  received  one 
comment  that  the  section  on  TAPAA 
faciUty  contracting  with  a  vessel  was 
unclear  because  it  referred  to  subpart  G 
of  the  VRP  IFR.  which  does  not  exist. 
The  Coast  Guard  has  corrected  the  cross 
reference  in  this  section  of  the  FRP  final 
rule  to  refer  to  subpart  E  of  the  VRP 
final  rule. 

Subpart  H — Response  Plan 
Requirements  for  Facilities  That 
Handle,  Store,  or  Transport  Animal 
Fats  and  Vegetable  Oils 

This  subpart  estabUshes  oil  spill 
response  planning  requirements  for  an 
owner  or  operator  of  a  facility  that 
handles,  stores,  or  transports  animal  fats 
and  vegetable  oils.  It  requires  such 
facihties  to  also  meet  the  applicable 
requirements  set  forth  in  subpart  F  of 
this  part.  This  subpart,  and  subpart  I, 
were  created  to  address  concerns  that 
some  of  the  criteria  proposed  in  subpart 
F  of  this  part  were  not  applicable  to 
animal  fats  and  vegetable  oils,  and  other 
non-petroleum  oils.  The  spedfic 
comments  on  non-petroleum  oils  which 
the  Coast  Guard  received  are  addressed 
in  this  preamble  under  §  154.1049 
which  was  the  non-petroleum  oils 
section  of  the  IFR. 

In  the  preamble  to  the  VRP  IFR,  the 
Coast  Guard  stated  that  it  had  been 
unable  to  verify  that  the  evaporation 
and  emulsification  factors  in  appendix 
B  of  the  VRP  IFR  were  appHcable  to 
both  petroleum  oils  and  non-petroleum 
oils.  As  a  result  of  that  determination, 
non-petroleum  oils  were  divided  from 
petroleum  oils  in  both  the  Vessel  and 
MTR  Facility  Response  Plan  regulations. 

In  response  to  tiie  comments  to  the 
IFR  on  this  issue,  the  Coast  Guard  is 
creating  two  new  subparts  and  further 
subdividing  non-petroleum  oils  into 
three  categories.  Subpart  H  covers 


animal  fats  and  vegetable  oils,  and 
subpart  I  covers  other  non-petroleum 
oils. 

These  new  subparts  and  categories  are 
intended  to  form  the  foundation  of 
possible  future  rulemaking  efforts  in 
this  area.  The  Coast  Guard  welcomes 
information  that  may  be  useful  in 
determining  the  types  and  quantities  of 
response  equipment  necessary  to 
respond  to  a  discharge  of  these  oils,  and 
information  on  new  or  innovative    > 
response  techniques  that  will  be 
appropriate  for  these  oils.  This 
information  would  be  helpful  in 
dedding  whether  additional  rulemaking 
is  appropriate. 

Section  154.1225  requires  owners  or 
operators  of  MTR  fadUties  that  handle, 
store,  or  transport  animal  fats  and 
vegetable  oils  to  identify  the  procedures 
and  equipment  necessary  to  respond  to 
a  worst  case  discharge  of  these  oils  to 
the  maximum  extent  practicable. 
Animal  fats  indude  lard,  tallow  and 
other  oils  of  animal  origin.  Vegetable 
oils  include  oils  from  seeds,  nuts, 
kernels  or  fruits  of  plants  such  as  com 
oil,  safQower  oil,  jojoba  oil,  coconut  oil 
or  palm  oil.  Subpart  H  allows  the  owner 
or  operator  of  the  fadUty  to  propose  the 
amount  of  equipment  needed  to  respond 
to  a  worst  case  discharge  of  animal  fats 
or  vegetable  oils  to  the  maximum  extent 
practicable.  It  does  not  include  specific 
requirements  for  identifying  the  amount 
of  response  resources,  llie  Coast  Guard 
will  evaluate  the  information  submitted 
by  the  owner  or  operator  of  the  fadhty 
to  determine  if  the  resources  identified 
are  consistent  with  the  volume  of 
animal  fats  or  vegetable  oils  that  may  be 
spilled  as  a  result  of  the  worst  case 
(hscharge.  This  procedure  was  the  same 
in  the  IFR. 

As  with  petroleum  oils,  the  owner  or 
operator  must  ensure  the  availabiUty  of 
removal  equipment  through  contrad  or 
other  approved  means.  At  a  minimum, 
the  owner  or  operator  of  the  fadlity 
must  obtain  a  letter  from  an  oil  spill 
removal  organization  stating  that  it  will 
respond  to  a  worst  case  discharge  from 
the  faciUty.  It  is  not  intended  that  this 
letter  imply  a  formal  contractual 
agreement  between  the  parties  but  that 
the  owner  or  operator  has  identified 
spedfic  response  resources  and  that 
those  resources  will  respond  to  a  worst 
case  discharge  from  the  facility. 

Section  154.1225  also  requires  the 
owner  or  operator  of  an  MTR  fadhty 
that  handles,  stores,  or  transports 
animal  fats  and  vegetable  oils  to 
contrad  for  firefighting  resources 
-should  the  fadhty  not  have  access  to 
suffident  local  firefighting  resources. 
For  further  discussion  of  firefighting 


resources  see  the  preamble  discussion  of 
§154.1045(j). 

The  Coast  Guard  has  included  in 
subpart  H,  for  animal  fats  and  vegetable 
oils,  §  154.1225(f)  on  the  use  of 
dispersants,  and  other  similar,  new,  or 
unconventional  spill  mitigation 
techniques  including  mechanical 
dispersal.  Response  plans  for  facilities 
located  in  envirormients  with  year- 
round  preapproval  for  use  of  chemical 
dispersants  will  be  allowed  to  receive 
credit  up  to  25  percent  of  the  plan's 
required  worst  case  planning  volume.  In 
all  cases,  the  identified  response 
measures  must  comply  with  the  NCP 
and  the  applicable  ACP. 

The  Coast  Guard  has  included  in 
appendix  C  a  new  paragraph  2.8 
covering  non-petroleum  oils  including 
animal  fats  and  vegetable  oils. 

Subpart  I — Response  Plan 
Requirements  for  Facilities  That 
Handle,  Store,  or  Transport  Other  Non- 
petroleum  Oils 

This  subpart  estabUshes  oil  spill 
response  planning  requirements  for  an 
owner  or  operator  of  a  facility  that 
handles,  stores,  or  transports  non- 
petroleum  oils  other  than  animal  fats 
and  vegetable  oils.  It  requires  such 
facilities  to  also  meet  the  applicable 
requirements  set  forth  in  subpart  F  of 
this  part.  This  subpart  was  created  to 
address  industry  concerns  with 
grouping  animal  fats  and  vegetable  oils 
together  with  other  non-petroleum  oils. 
This  separation  of  animal  fats  and 
vegetable  oils  from  other  non-petroleum 
oils  recognizes  that  while  animal  fats 
and  vegetable  oils  have  harmful  efiects, 
they  are  not  toxic  to  the  marine 
environment  as  maybe  other  non- 
petroleum  oils.  The  specific  comments 
on  non-petroleum  oils  which  the  Coast 
Guard  received  are  addressed  in  this 
preamble  imder  §  154.1049  which  was 
the  non-petroleum  oils  section  of  the 
IFR. 

Section  154.1325  requires  owners  or 
operators  of  MTR  facihties  that  handle, 
store,  or  transport  other  non-petroleum 
oils  to  identify  the  procedures  and 
equipment  necessary  to  respond  to  a 
worst  case  discharge  of  these  oils  to  the 
maximum  extent  practicable.  Other  non- 
petroleum  oils  include  those  that  are  not 
animal  fats  or  vegetable  oils  such  as 
essential  oils,  turpentine  and  tung  oil. 

Section  154.1325  allows  the  owner  or 
operator  of  the  faciUty  to  propose  the 
amount  of  equipment  needed  to  respond 
to  a  worst  case  discharge  of  other  non- 
petroleum  oils  to  the  maximum  extent 
practicable.  It  does  not  include  specific 
requirements  for  identifying  the  amount 
of  response  resources.  The  Coast  Guard 
will  evaluate  the  information  submitted 


by  the  owner  or  operator  of  the  fadlity 
to  determine  if  the  resources  identified 
are  consistent  with  the  volume  of  other 
non-petroleum  oils  that  may  be  spilled 
as  a  result  of  the  worst  case  discharge. 
This  procedure  was  the  same  in  the  IFR. 

As  with  petroleum  oils,  §  154.1325 
requires  that  the  owner  or  operator  must 
ensure  the  availabiUty  of  removal 
equipment  through  contract  or  other 
approved  means.  At  a  minimum,  the 
owner  or  operator  of  the  facility  must 
obtain  a  letter  from  an  oil  spill  removal 
organization  stating  that  it  will  respond 
to  a  worst  case  discharge  from  the 
facility.  It  is  not  intended  that  this  letter 
imply  a  formal  contradual  agreement 
between  the  parties  but  that  the  ovmer 
or  operator  has  identified  specific 
response  resources  and  that  those 
resources  will  respond  to  a  worst  case 
discharge  from  the  fadUty. 

Subpart  I  also  requires  the  owner  or 
operator  of  an  MTR  faciUty  that  handles, 
stores,  or  transports  other  non- 
petroleum  oils  to  contract  for 
firefighting  resources  should  the  facility 
not  have  access  to  sufficient  local 
firefighting  resources.  For  further 
discussion  of  firefighting  resources  see 
the  preamble  discussion  of 
§154.1045(i). 

Under  subpart  I,  a  response  plan  may 
propose,  for  other  non-petroleum  oils, 
the  use  of  other  spill  mitigation 
techniques  provided  that  the  identified 
response  measures  comply  with  the 
NCP  and  the  appUcable  ACP. 

The  Coast  Guard  has  included  in 
appendix  C  a  new  paragraph  2.8 
covering  the  evaluation  of  response 
plans  for  non-petroleum  oils  including 
other  non-petroleum  oils. 

Appendix  C  of  Part  154.  Guidelines  for 
Determining  and  Evaluating  Required 
Response  Resources  for  Facility 
Response  Plans 

The  Coast  Guard  received  one 
conunent  recommending  that  special 
allowance  be  made  for  harbors  since 
they  often  have  conditions  similar  to 
rivers  and  canals.  The  comment  also 
recommended  that  such  special 
allowance  not  be  Umited  only  to 
waterways  having  depths  of  12  feet  or 
less.  The  Coast  Guard  disagrees.  The 
term  harbor  is  a  broad  term  and  can  be 
applied  to  a  sheltered  part  of  a  body  of 
water  deep  enough  to  provide  anchorage 
for  ships.  In  reality,  a  harbor  may  range 
from  small  embayments  to  large  bodies 
of  water.  Under  the  final  rule,  a  harbor 
could  be  considered  as  either  being  in 
a  rivers  and  canals  operating 
environment  or  an  inland  operating 
environment.  The  12  feet  project  depth 
was  selected  as  part  of  the  rivers  and 
canals  operating  environment  to  assist 


in  estabUshing  the  ability  of  response 
resources  to  operate  in  specific  water 
depths.  The  Coast  Guard  finds  that  the 
depth  of  12  feet  remains  relevant  in 
estabUshing  the  rivers  and  canals 
environment  or  the  inland  operating 
environment. 

1 .  Purpose 

The  Coast  Guard  did  not  receive 
comments  to  this  section  but  has  revised 
appendix  C  to  reference  the  newly 
created  subparts  H  and  I  and  indicate 
the  portions  of  appendix  C  which  are 
applicable. 

2.  Equipment  Opembiiity-  and  Rendiness 

2.5  The  Coast  Guard  received  2 
comments  on  this  paragraph  Both 
comments  asked  whether  Table  1 
adverse  weather  conditions  can  be 
reduced  or  increased  if  the  Area 
Committee  determines  that  the 
conditions  listed  in  the  table  are  not 
appropriate.  Both  comments  also 
recommended  that  the  local  COTP  be 
allowed  to  determine  the  applicable 
weather  conditions  until  the  ACP  is 
finalized.  The  comments  also  requested 
a  mechanism  for  input  by  the  regulated 
community  to  the  .\rea  Committee 
before  that  committee's  determinations 
are  completed. 

The  COTP  may  reclassify  a  specific 
body  of  water  or  location  within  the 
COTP  zone.  Section  154.1045  provides 
details  on  COTP  reclassification  to  more 
or  less  stringent  operating 
environments.  The  Coast  Guard  has 
issued  guidance  that  strongly 
encourages  Area  Committees  to  solicit 
advice,  guidance,  and  expertise  from  all 
appropriate  sources  including  facility 
owners  or  operators.  OSROs, 
environmental  groups,  members  of 
academia,  and  concerned  citizens 

2.6  The  Coast  Guard  received  cne 
comment  on  this  paragraph.  The 
comment  noted  that  currently  the  Coast 
Guard,  EPA  and  RSPA  each  have  a 
different  plaiming  speed  and 
recommended  that  a  single  standardized 
speed  be  adopted.  The  Coast  Guard 
agrees  and  the  Coast  Guard.  EP.^.  and 
RSPA  will  use  the  same  planning 
speeds. 

2.7  The  Coast  Guard  received  one 
comment  on  this  paragraph.  The 
comment  recommended  that  each  type 
of  boom  only  be  required  to  have 
compatible  connectors  with  the  same 
type  of  boom  because,  for  exampln. 
there  would  be  no  reason  to  connect 
high  seas  boom  to  harbor  or. river  boom 
This  statement  in  the  appendix  is  iherr 
only  to  remind  facility  owners  or 
operators  to  ensure  that  the  equipment 
on  which  they  are  going  to  rely  in  the 
event  of  an  oil  spill  will  be  capable  of 
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canying  out  the  function  for  which  it  is 
intended.  If  boom  of  varying  types  will 
never  be  uaed  together,  the  need  for 
compatible  connectors  is  moot. 

2.8    The  Coast  Guard  has  added 
paragraph  2.8  covering  the  newly 
deatod  subparts  H  and  I. 

3.  Detennining  Response  Resources 
Required  for  the  Average  Most  Probable 
Discharge 

3 . 1    The  Coast  Guard  received  one 
conuntat  on  this  paragraph.  The 
comment  expressed  concern  that  under 
the  IFR's  current  language  small 
fiaciUties  would  be  required  to  purchase 
booms  and  boats  rather  than  contracting 
for  them.  It  recommended  that  the 
language  be  amended  to  require  only  a 
"means  of  initiating  deployment."  The 
Coast  Guard  disagrees.  Section 
154.1045(c)  provides  for  the  use  of 
contracted  response  resources  for  an 
average  most  probable  discharge 
provided  that  the  responders  can  meet 
the  stated  response  times. 

3.2.1  The  Coast  Guard  received  one 
comment  on  this  paragraph.  The 
comment  proposed  that  the  Coast  Guard 
amend  the  language  on  required  boom 
length  to  read:  "two  times  the  length  of 
the  largest  vessel  *  *  *  or  the  amount 
needed  to  contain  a  50  barrel  discharge 
during  a  transfer  operation."  The  Coast 
Guard  disagrees.  Requiring  an  amount 
of  boom  to  contain  only  a  "50  barrel 
discharge"  could  result  in  many 
variations  between  facilities.  Requiring 
a  minimum  of  1,000  feet  creates  a  more 
uniform  standard. 

3.2.2  The  Coast  Guard  received  one 
comment  on  this  paragraph.  The 
comment  said  that  the  Coast  Guard 
should  require  a  minimum  level  of 
soibent  material  to  support  other 
recovery  equipment.  The  Coast  Guard 
disagrees.  While  sorbents  are  effective 
in  certain  circumstances,  they  are  not 
considered  major  spill  response 
equipment.  They  are  expendable 
resources  and  may  be  used  during 
routine  fadhty  operations.  It  is  the 
responsibiUty  of  the  owner  or  operator 
of  the  facihty  to  make  sure  that  adequate 
amounts  of  sorbent  materials  are 
available. 

5.  Determining  Response  Resources 
Required  for  the  Worst  Case  Discharge 
to  the  Maximum  Extent  Practicable 

5.5    The  Coast  Guard  received  one 
comment  on  this  paragraph.  This 
comment  recommended  that  the 
paragraph  be  amended  by  adding 
language  which  restricts  the  definition 
of  shallow  water  resources  to  vessels 
with  a  fully  loaded  draft  of  not  more 
than  six  feet.  The  Coast  Guard 
concludes  that  the  response  plan  must 


demonstrate  that  sufficient  resourses  are 
available  to  operate  in  shallow  water.  It 
may  be  necessary  to  operate  vessels  at 
less  than  their  fully  loaded  draft.  In  that 
event,  it  may  be  necessary  for  the 
response  plan  to  identify  additional 
resources  due  to  vessels  not  being  able 
to  operate  at  their  fully  loaded  draft. 
However,  ideally  only  those  vessels 
which  can  be  utilized  in  a  full  range  of 
loading  conditions  in  waters  of  6  feet  or 
less  depth  should  be  listed  for  use  in 
close-to-shore  response  activities  (10% 
of  those  to  be  used  in  the  offshore  areas 
and  20%  of  those  to  be  used  in  the 
nearshore  inland,  Great  Lakes,  and 
rivers  and  canals). 

5.6    The  Coast  Guard  received  one 
comment  on  this  paragraph.  The 
comment  suggested  that  a  more  specific 
planning  standard  be  adopted  for 
detennining  the  required  length  of  boom 
in  order  to  avoid  wide  variations  in 
interpretation.  The  Coast  Guard 
disagrees.  Environmental  conditions 
vary  at  each  recovery  site  and  each  fish 
and  wildlife  and  sensitive  environment 
that  must  be  protected.  The  Coast  Guard 
contends  that  there  is  sufficient 
guidance,  "rules  of  thumb",  and 
practical  experience  to  be  used  in 
determining  the  quantities  of  boom 
necessary  to  contain  oil  or  provide 
protective  booming  for  fish  and  wildlife 
and  sensitive  environments.  In  addition, 
ACPs  address  the  strategies  to  protect 
these  areas. 

7.  Calculating  Worst  Case  Discharge 
Planning  Volumes 

7.2.2    The  Coast  Guard  received  one 
comment  on  this  paragraph.  The 
comment  addressed  the  requirement 
that  facilities  which  handle,  store,  or 
transport  oils  fi-om  different  petroleiun 
groups  assume,  for  planning  purposes, 
that  the  oil  groups  resulting  in  the 
largest  on-water  recovery  volume  will 
be  stored  in  the  tank  or  tanks  identified 
as  constituting  the  worst  case  discharge. 
The  comment  recommended  that  the  oil 
groups  resulting  in  the  largest  on-water 
recovery  volume  should  apply  only  if 
the  largest  tank  does,  in  fact,  store  the 
largest  oil  volume.  The  comment  stated 
that  if  the  product  changed  in  a  way  that 
required  more  planning  then  the  plan 
could  be  amended  accordingly  at  that 
time.  The  marine  transportation-related 
(MTR)  facility  pertains  to  the  piping  that 
conveys  the  oils  between  the  vessel  and 
the  non-transportation-related  storage 
tanks.  The  MTR  facility  does  not 
generally  include  the  storage  tanks  and 
therefore  the  comment  applies  to  the 
non-transportation  related  portion 
which  is  regulated  by -the  EPA,  not  the 
Coast  Guard.  The  EPA  has  addressed 


this  comment  in  their  final  rule  issued 
on  July  1, 1994  (59  PR  34071). 

8.  Detennining  the  Availability  of 
Alternative  Response  Methods 

8.6    The  Coast  Guard  received  one 
comment  on  this  paragraph.  The 
comment  encouraged  the  Coast  Guard  to 
credit  a  portion  of  the  required  on-water 
recovery  capacity  for  in-situ  binning 
similar  to  the  credit  allowed  for 
dispersants.  The  comment  asserted  that 
in-situ  binning  is  most  effective  early  in 
a  spill  response  and  in  order  to  use  it 
as  early  as  possible  authority  to  use  in- 
situ  burning  must  be  authorized  ahead 
of  time.  The  Coast  Guard  will  not  permit 
an  owner  or  operator  of  a  faciUty  to  use 
in-situ  binning  as  a  planning  response 
strategy  in  the  final  rule.  The  use  of  in- 
situ  burning  is  still  being  studied.  As 
the  effectiveness  and  environmental 
effects  of  non-mechanical  methods  of 
pollution  recovery  are  studied,  they  may 
be  included  as  alternate  response 
strategies.  The  Coast  Guard  will 
evaluate  in-situ  burning  as  a  permissible 
response  strategy  for  capability 
increases  in  1998. 

9.  Additional  Equipment  Necessary  to 
Sustain  Response  Operations 

9.1  The  Coast  Guard  received  1 
conunent  on  this  paragraph.  The 
comment  expressed  concern  that  the 
language  of  the  IFR  regarding  additional 
equipment  and  personnel  allows  for 
var3dng  interpretations.  It  recommended 
adoption  of  a  planning  standard  using  a 
"systems"  approach  to  clarify  the  final 
rule.  The  Coast  Guard  agrees  and 
concludes  that  the  section  reflects  a 
"systems"  approach  to  spill  response. 
The  equipment  must  be  suitable  for  use 
with  the  primary  equipment  identified 
in  the  response  plan.  Section  2.4  of 
appendix  C  and  §  154.1045  require  that 
equipment  must  be  capable  of  operating 
in  the  appficable  operating 
environment. 

9.2  The  Coast  Guard  received  1 
comment  on  this  paragraph.  The 
comment  recommended  using  a  10-hour 
operating  day  in  determining  the  level 
of  adequate  temporary  storage  capacity. 
The  conunent  also  asked  for  guidance 
from  the  Coast  Guard  in  determining  the 
time  needed  for  transferring  recovered 
oil  to  a  temporary  storage  facility.  The 
suggested  guidance  included  pumping 
capacity,  number  of  oil  discharge 
stations,  and  any  other  pertinent  factors. 
The  Coast  Guard  disagrees  and 
determines  that  the  storage  capacity 
should  be  based  on  the  types  and 
quantities  of  oil  recovery  identified  in 
the  plan.  Pump  capacities  are  variable 
and  discharge  stations  are  dependent  on 
local  factors.  The  owner  or  operator  is 


best  equipped  to  estimate  and  certify  the 
availability  of  these  resources. 

Appendix  C  of  Part  154.  Tables  1-5 

Table  1    Response  Resource  Operating 
Criteria 

The  Coast  Guard  received  two 
ccHuments  stating  that  Tables  1,  2  and  3 
are  oversimpUfied  because  they  do  not 
take  into  account  variables  such  as 
temperature  and  flow  rate,  which  the 
comments  claim  affect  dissipation  and 
emulsification  rates.  Another  comment 
recommended  referencing  the  factors 
used  to  calculate  the  figures  in  the 
tables.  That  comment  asked  for 
clarification  because  it  stated  that  the  3- 
day  quick  mobilization  mentioned  in 
the  explanatory  note  is  incompatible 
with  the  3,  4,  or  6-day  sustainabifity 
requirements  in  Table  2.  The  comment 
also  claimed  that  the  3-day  quick 
mobiUzation  is  inconsistent  with  the 
tiering  of  response  equipment  which  is 
required  to  be  on-scene  within  60  hours. 

The  Coast  Guard  disagrees  with  these 
comments.  Table  1  is  based  on 
information  for  equipment  selection  in 
the  1991  World  Catalog  of  Oil  Spill 
Response  Products  [Schuize,  Robert, 
ed.,  1991].  The  American  Society  of 
Testing  and  Material  (ASTM)  used  this 
resource  as  the  starting  point  for  its  oil 
■  recovery  equipment  standard.  The 
values  in  Table  2  were  drawn  from  the 
deliberations  among  the  Negotiated 
Rulemaking  Committee.  They  are  based 
on  the  general  behavior  of  oil  that  has 
been  observed  during  actual  discharges. 
The  variances  in  values  reflect  the 
amoimt  of  oil  most  likely  to  be  available 
for  recovery. 

The  three  days  referred  to  by  the 
comment  appears  in  the  preamble  to  the 
IFR.  This  reflects  a  desire  for  the 
planned  mobilization  of  response 
resources  within  the  first  3  days  of  the 
response.  It  should  not  be  confused  with 
the  equipment  sustainability  fisted  in 
Table  2. 

Table  2    Removal  Capacity  Planning 
Table 

The  Coast  Guard  received  one 
comment  remarking  that  the  values  in 
Table  2  should  not  total  over  100 
percent.  As  was  explained  in  the  IFR, 
the  Coast  Guard  recognizes  that  the 
percentages  exceed  100  percent  in  the 
inland,  nearshore.  Great  Lakes,  and 
offshore  areas.  This  reflects  a  desire  to 
increase  the  quantity  of  response  that 
are  planned  for  mobilization  within  the 
first  3  days  of  a  response. 

Table  3    Emulsification  Factors  for 
Petroleum  Oil  Groups 

The  Coast  Guard  received  four 
comments  on  Table  3.  One  comment 


asserted  that  the  entire  amount  of  oil 
spilled  will  not  emulsify  because 
emulsification  occurs  over  time,  and 
therefore,  the  IFR's  rapid  spill  response 
requirements  vtrill  not  allow  the  impact 
to  be  as  extensive  as  suggested.  The 
comment  stated  that  emulsification 
factors  are  only  appropriate  for  open 
ocean  spills  from  vessels;  and  that  the 
factors  should  not  apply  to  the  total 
worst  case  discharge  in  river/nearshore 
areas.  The  comment  also  recommended 
that  the  regulations  not  use 
emulsification  factors  at  all.  Another 
comment  pointed  out  that 
emulsification  is  already  accounted  for 
in  the  derating  of  recovery  devices  in 
paragraph  6.2  of  appendix  C.  Two 
comments  stated  that  Table  3  is  overly 
simple  because  it  does  not  take  into 
account  other  variables  which  affect 
emulsification  such  as  flow  rate  and 
temperature.  One  comment 
recommended  that  the  emulsification 
factor  for  Group  III  oil  should  be 
changed  to  3.0  to  better  reflect  the  level 
of  Alaskan  crude  oil. 

Emulsification  factors  vary 
considerably  within  an  oil  group  and 
are  dependent  on  many  factors,  such  as 
temperatiuc  and  weather  conditions. 
The  proposed  Table  3  values  were 
derived  from  ITOPF  data  and  reflected 
the  maximum  amount  of  emulsification 
that  could  occur  over  a  prolonged 
period  of  time  in  environmental 
conditions  that  favor  the  emulsification 
process.  No  other  factors  were  proposed. 
The  Coast  Guard  does  not  require  that 
the  entire  amount  of  oil  be  emulsified. 
Rather  the  oil  to  be  emulsified  depends 
on  the  percentage  of  recovered  floating 
oil  taken  from  Table  2. 

The  Coast  Guard  disagrees  with  the 
conunent  that  the  emulsification  is 
accounted  for  in  the  derating  of  recovery 
devices.  The  emulsification  factors 
listed  in  Table  3  are  to  account  for 
actual  emulsification  that  occurs  to  the 
oils  prior  to  being  encountered  by  the 
skimming  equipment.  The  derating 
factor  included,  among  other  things, 
consideration  of  the  actual  skimming 
device  to  remove  oily  material  from 
water,  the  two  issues  are  unrelated. 

The  emulsification  factors  in  this  final 
rule  are  the  same  as  those  in  the  VRP 
IFR.  The  factors  in  the  VRP  IFR  were 
revised  from  the  factors  in  the  VRP 
NPRM.  The  factors  were  revised  down 
because  the  Coast  Guard  was  convinced 
that  the  original  factors  were  too  high. 

Table  5    Response  Capability  Caps  by 
Operating  Area 

The  Coast  Guard  received  one 
comment  on  Table  5.  The  comment 
suggested  that  the  1998  caps  be  changed 
to  "To  Be  Determined"  because 


practical  experience  may  demonstrate 
that  the  1993  values  may  not  need  to  be 
increased.  The  Coast  Guard  disagrees. 
The  caps  provided  in  Table  5  reflect  a 
25  percent  increase  in  response 
resources  from  1993  to  1998.  Prior  to 
these  caps  becoming  effective,  the  Coast 
Guard  will  initiate  a  review  of  the  cap  > 
increases.  This  review  will  determine  if 
the  scheduled  increases  for  1 998  remain 
practicable  and  will  also  establish  a 
specific  cap  for  2003. 

Appendix  D  of  Part  154.  Interim 
Guidelines  for  Detennining 
Economically  Important  and 
EnTironmentally  Sensitive  Areas  for 
Facility  Rnpoaae  Plans 

The  Coast  Guard  received  12 
comments  to  Appendix  D — Guidelines 
for  Determining  Economically  Important 
and  Environmentally  Sensitive  Areas  for 
Facility  Response  Plans.  The  Coast 
Guard  reviewed  the  comments  and 
provided  them  to  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA).  NOAA  used  the  comments  in 
drafting  its  Federal  Register  notice 
entitled  "Guidance  for  FaciUty  and 
Vessel  Response  Plans  Fish  and  Wildlife 
and  Sensitive  Environments." 

The  Coast  Guard  has  adopted  EPA's 
terminology  in  this  final  rule  and 
therefore  the  term  "Environmentally 
Sensitive  Areas"  has  been  changed  to 
"Fish  and  Wildlife  and  Sensitive 
Environments."  The  Coast  Guard 
determined  that  Appendix  D  on 
sensitive  areas  is  unnecessary  because 
Rsh  and  wildlife  and  sensitive 
environments  are  identified  in  the  Area 
Contingency  Plans  (ACPs)  and  all 
coastal  ACPs  are  now  complete.  Since 
the  ACPs  identify  fish  and  wildlife  and 
sensitive  environments  for  each  area, 
there  is  no  longer  a  need  for  the  Coast 
Guard  to  provide  the  guidance  that  was 
contained  in  appendix  D  to  the  IFR. 
Therefore,  the  Coast  Guard  has  removed 
appendix  D  on  sensitive  areas  from  the 
final  rule  and  has  replaced  it  with  a  new 
Appendix  D  entitled  Training 
Elements  for  Oil  Spill  Response  Plans." 

Appendix  D  to  Part  154 — Training 
Elements  for  Oil  Spill  Response  Plans 

This  appendix  was  added  to  the  final 
rule  to  provide  guidelines  to  facility 
owners  and  operators  for  the 
development  of  the  training  portions  of 
their  response  plans.  These  guidelines 
were  developed  in  the  same  manner  as 
PREP,  which  is  addressed  in  the 
preamble  discussion  on  the  revisions  to 
§154.1055. 

Assessment 

This  final  rule  is  a  significant 
regulatory  action  under  section  3(f|  of 
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Executive  Order  12866  and  has  been 
reviewed  by  the  0£5ce  of  Management 
and  Bud^  (OMB)  iinder  that  order.  It 
requires  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  is  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  PR 
11040.  February  26. 1979).  An 
Assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADOntMH,  Seven  public  comments 
•ddrened  the  Regulatory  Evaluation 
section  of  the  IFR.  The  comments  are 
discussed  in  the  appropriate  section  of 
this  discussion. 

1.  Facility  Response  Plan  Costs  and 
Benefits 

In  the  aggregate,  the  remiirement  for 
&cility  response  plans  will  result  in 
sobstuxtial  costs  to  the  facilities 
aflected.'  If  all  the  costs  forNiTR 
fKilities  affected  by  this  rule  are 
attributed  to  the  Coisst  Guard's 
regulatioiis.  the  present  value  cost  of 
this  regulation  for  the  first  10  years  is 
estimaled  at  $305.9  miUion.  In  the  first 
year,  most  of  this  cost  is  attributable  to 
conducting  training  and  exercise 
evaluations  and  arranging  for  or 
providing  adequate  response  capability. 
In  subsequent  jrears,  the  majority  of  the 
cost  is  atbibutable  to  conducting 
•xardsing  and  retaining  the  response 
capability.  Hie  incremental  cost  of  the 
entire  regulation  was  $63  million  for 
1992,  but  declined  to  $40  million 
annually  in  subsequent  years.  However, 
since  many  of  these  ftunlities  are 
complexes  which  are  being  jointly 
regulated  by  the  Coast  Guard  and  the 
EPA  and  the  total  costs  are  already 
accounted  for  under  EPA's  facility 
response  plan  regulation  (59  FR  34097, 
July  1. 1994),  these  costs  could  be 
recced  to  reflect  this  fact  Thus,  total 
present  value  costs  for  Coast  Guard 
mdlity  response  plans  will  be  $90 
milUon  and  incremental  costs  will  be 
$18.7  million  for  the  first  full  year  and 
$11.9  million  for  subsequent  years. 

Four  comments  argued  that  the  costs 
of  this  regulation  are  excessive  and  have 
not  been  thoroughly  examined  in  the 
IFR.  The  Coast  Guaid  disagrees  with 
these  comments.  The  Coast  Guard  has 
reexamined  its  cost  data  and  concludes 
that  costs  are  not  excessive.  Two 
ccnnments  argued  that  the  $25,000  cost 
estimate  for  large  facilities  is  much  too 
low  and  does  not  take  into 
consideration  expenditures  such  as 
equipment  purchases,  costs  of  training, 
costs  of  exercises,  and  retainer  fees. 
With  regard  to  exercises,  two  comments 
argued  that  die  costs  would  be 
prohibitive.  The  Coast  Guard  disagrees 


with  these  comments.  The  Regulatory 
Impact  Analysis  did  take  into 
consideration  equipment  purchases, 
costs  of  training,  costs  of  exercises,  and 
retainer  fees.  Facility  owners  or 
operators  are  already  required  to  comply 
with  existing  pollution  regulations 
which  require  them  to  prepare 
operations  manuals  and  Spill 
Prevention  Control  and 
Coimtermeasures  (SPCC)  plans  that 
address  some  elements  of  the  facility 
response  plan  regulations.  The  Coast 
Guard  assiuned  in  its  analysis  that 
facihty  owners  or  operators  would  not 
be  redimdant  when  complying  with 
requirements.  The  Coast  Guard's 
analysis  indicated  that  the  requirements 
set  forth  are  the  most  practical  and  least 
burdensome  which  give  acceptable 
levels  of  planning  for  spill  response. 

The  benefit  aneJysis  mdicates  an 
incremental  voliune  of  230,848 
discounted  barrels  of  spilled  oil  (using 
a  7  percent  discount  rate)  that  will  be 
recovered  due  to  compliance  with  this 
regulation.  The  cost  effectiveness  ratio 
(costs  divided  by  benefits)  is  $1,325  per 
barrel  of  oil  recovered. 

A  Regulatory  Impact  Analysis  (RIA)  is 
available  in  the  docket  for  inspection  or 
copying,  as  indicated  under  ADDRESSES, 
llie  RIA  prepared  for  the  IFR  was 
reviewed  based  upon  comments 
received  and  no  changes  made  in  the 
final  rule  caused  a  great  enough  impact 
on  costs  to  require  redrafting  the  RIA.  It 
has  also  been  placed  in  a  separate 
docket  (CGD  91-047)  estabUshed  to 
facilitate  review  of  the  programmatic 
RIA  for  titles  IV  and  V  of  OPA  90. 

One  comment  expressed  concern  that 
the  RIA  for  the  final  rule  would  be 
different  from  the  RIA  on  which  the  IFR 
was  based  and  that  an  opportunity  for 
comment  would  not  be  permitted  before 
the  rule  would  be  finalized.  While  the 
costs  and  benefits  in  the  RIA  have 
changed  from  the  IFR  to  the  final  rule, 
the  change  is  the  result  of  lowering  the 
discount  rate  from  10  to  7  percent, 
reflecting  a  change  in  OMB  guidance 
between  publication  of  the  WR  and 
pubUcation  of  the  final  rule. 

2.  Additional  Response  Plans 
Requirements  for  Trans-Alaska  Pipeline 
Authorization  Act  (TAPAA)  Facilities 
Operating  in  Prince  William  Sound, 
Alaska 

At  present,  there  is  only  one  Trans- 
Alaska  Pipeline  (TAPAA)  facility 
operating  in  Prince  William  Sound.  This 
facility  is  the  Valdez  Marine  Terminal 
which  is  operated  by  Alyeska  Pipeline 
Service  Company.  This  facility  transfers 
approximately  700  million  barrels 
annually  to  approximately  900  tank 
vessels. 


The  increase  in  unit  cost  of  handling, 
storing,  and  transporting  crude  oil  to 
comply  with  section  5005  of  OPA  90  is 
relatively  small.  This  can  easily  be 
absorbed  by  the  Alyeska  Pipeline 
Service  Company. 

Overall  inaustiy  costs  for  complying 
with  additional  response  planning 
requirements  were  previously  discussed 
in  the  Draft  Regulatory  Evaluation  for 
Prince  William  sound.  Alaska 
referenced  in  the  VRP  NPRM  pubhshed 
in  the  Federal  Register  on  Jime  19, 1992 
(57  FR  27514).  While  this  specifically 
addressed  requirements  for  certain 
vessels  in  Prince  William  Sound, 
Alaska,  it  also  included  the  costs  and 
benefits  inciured  by  the  sole  TAPAA 
fadUty  located  in  Prince  William 
Sovmd.  The  costs  of  complying  with 
section  5005  of  OPA  90  are  estimated  to 
be  $232  million  for  the  10-year  period, 
1993  through  2002.  The  benefits  include 
the  quick  recovery  of  spilled  oil  from 
the  environment  and  subsequent 
reduction  in  net  impact  of  the  spill.  The 
regulations  for  Prince  William  Soimd 
are  estimated  to  increase  the  volimie  of 
recovered  oil  by  25  percent  for  crude 
oil. 

A  copy  of  the  Assessment  for  Prince 
WilUam  Sound  is  available  in  the 
docket  for  inspection  or  copying,  as 
indicated  under  "ADDRESSES." 

Small  Entities 

The  Coast  Guard  has  examined  the 
impact  of  this  rule  on  small  entities.  Its 
analysis  indicates  that  the  majority  of 
small  businesses  subject  to  this 
regulation  should  be  able  to  absorb  the 
estimated  compUance  costs  without 
experiencing  significant  adverse 
economic  effects.  Therefore,  the  Coast 
Guard  certifies  xmder  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have ' 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

The  Coast  Guard  received  one 
comment  to  the  IFR  concerning  the 
impact  of  the  Facility  Response  Plan 
regulation  on  small  businesses.  The 
comment  argued  that  smaller  operators 
may  not  have  the  resoiuces  to  comply 
with  regulations  as  the  Coast  Guard  has 
envisioned.  The  Coast  Guard  disagrees. 
The  rejgulation  may  have  a  significant 
impact  on  a  very  few  small  facility 
operators.  The  impact  on  small  entities 
of  the  changes  in  this  final  rule  are  not 
substantial. 

Collection  of  Information  ■ 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  previously  submitted  the 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB  approved  them. 
The  Coast  Gutird  has  submitted  revised 
requirements  to  OMB  for  renewed 
approval  under  the  current  OMB 
Control  Nimiber  2115-0595.  For  subpart 
F,  the  section  numbers  are  §§  154.1025, 
154.1030, 154.1050. 154.1055.  154.1060, 
and  154.1065,  and  the  corresponding 
OMB  approval  number  is  OMB  Control 
Number  2115-0595.  For  subpart  G,  the 
section  niunbers  are  §§  154.1120  and 
154.1125,  and  the  corresponding  OMB 
approval  number  is  OMB  Control 
Number  2115-0595.  Subparts  H  and  I 
refer  to  subpart  F  for  all  coUection-of- 
information  requirements.  Accordingly, 
additional  OMB  approval  is  not  needed. 

The  Coast  Guard  received  one 
comment  responding  to  this  portion  of 
the  IFR,  which  contended  that  the 
estimated  recordkeeping  burden  of  4.5 
hours  annually  is  much  too  low.  The 
Coast  Guard  disagrees.  The  Coast  Guard 
has  reexamined  its  recordkeeping 
analysis  and  has  concluded  that  its 
estimate  is  accurate. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612 
(October  26, 1987)  and  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12612  and  the 
FWPCA  emphasize  the  President's  and 
Congress'  intent  to  preserve  state 
authority  to  address  matters  of  pollution 
prevention  and  response.  Executive 
Order  12612  directs  a  Federal  executive 
branch  agency  (which  includes  the 
Coast  Guard)  to  encourage  states  to 
develop  their  own  policies  to  achieve 
program  objectives.  Consequently,  a 
Federalism  Assessment  would  be 
necessary  only  if  the  facility  response 
plan  rule  unduly  impinged  on  a  state's 
authority  to  establish  its  own  regulatory 
structure,  or  imposed  undue  costs  on  a 
state. 

The  FWPCA  provides  convincing 
evidence  of  Congress'  intent  that,  within 
3  miles  of  shore,  the  protection  of  the 
marine  environment  should  be  a 
collaborative  Federal  and  state  effort. 
Chevron  v.  Governor,  State  of  Alaska, 
726  F.2d  483  (9th  Cir.  1984),  cert, 
denied,  471  U.S.  1140  (1985).  For 
example,  section  402  of  the  FWPCA  (33 
U.S.C.  1342)  establishes  the  National 
Pollutant  Discharge  Elimination  System, 
a  regulatory  program  for  regulating  the 
discharge  of  pollutants  into  U.S. 
navigable  waters.  Minimiun  Federal 
standards  apply  to  the  discharge  of 
certain  pollutants,  but  the  States  have 


authority  to  establish  and  administer 
their  own  permit  systems  and  to  set 
standards  stricter  than  the  Federal  ones 
(33  U.S.C.  1342(b)  and  1370).  Further,  in 
the  E)eclaration  of  Goals  and  Policy 
contained  in  section  101  of  the  FWPCA 
(33  U.S.C.  1251),  Congress  states  that  it 
is  the  policy  of  the  Congress  to 
recognize,  preserve,  and  protect  the 
primary  responsibilities  and  rights  of 
States  to  prevent,  reduce,  and  eliminate 
pollution  of  land  and  water  resources. 

United  States  courts  have  long 
recognized  the  rights  of  States  to  make 
both  U.S.-flag  and  foreign-flag  vessels 
conform  to  "reasonable, 
nondiscriminatory  conservation  and 
environmental  protection  measures 
•  •   *  imposed  by  a  State."  Ray  v. 
Atlantic  Richfield,  435  U.S.  151, 164 
(1973).  Also  section  311(o)(3)  of  the 
FWPCA  (33  U.S.C.  1321(o)(3))  contains 
express  nonpreemption  language. 
Therefore,  a  State  standard  setting  more 
stringent  planning  requirements  for 
facilities  owners  and  operators  in  the 
regulating  State's  water  is  encouraged 
under  the  FWPCA  and  in  valid  as  long 
as  the  State  requirement  does  not 
preclude  compliance  with  the  Federal 
requirements.  Similarly,  if  a  State  chose 
to  establish  performance  requirements 
for  response  to  an  oil  spill,  the  Federal 
facility  response  plan  rules  would  not 
preclude  that  option.  The  Federal 
facility  response  plan  rules  preempt 
State  rules  only  to  the  extent  that  State 
rules  may  make  it  impossible  to  comply 
with  Federal  requirements.  Florida  Lime 
and  Avocado  Growers  v.  Paul,  373  U.S. 
132  (1963). 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule  ' 
and  prepared  an  Environmental 
Assessment  (EA)  under  section  311(j)  of 
the  FWPCA  (33  U.S.C.  1321(j)).  and  a 
separate  EA  for  Prince  William  Sound 
under  section  5005  of  OPA  90.  These 
documents  were  prepared  in  accordance 
with  the  Council  on  Environmental 
Quality  regulations  (40  CFR  parts  1500- 
1508)  and  Commandant  Instruction 
M16475.1B  implementing  the 
provisions  of  the  National 
Environmental  PoUcy  Act  (NEPA). 

The  EA  prepared  for  section  311(j) 
requirements  was  amended  when 
section  5209(b)  of  the  Coast  Guard 
Authorization  Act  of  1992  (Pub.  L.  102- 
587)  declared  offshore  supply  vessels 
and  certain  fishing  vessels  not  to  be 
"tank  vessels"  for  purposes  of 
implementing  the  VRP  rule.  The  Prince 
William  Sound  EA  was  entirely  revised 
when  section  352  of  the  Department  of 
Transportation  Appropriations  Act 
effectively  made  section  5005  of  OPA  90 


inapplicable  to  non-TAPS-trade  vessels. 
The  original  language  of  section  5005 
created  special  response  plan  provisions 
applicable  to  all  tank  vessels  operating 
in  Prince  Williams  Sound,  including 
non-TAPS  vessels.  The  Coast  Guard 
received  no  comments  on  the  EAs. 

The  Coast  Guard  has  identified  and 
studies  the  relevant  environmental 
issues  emd  alternatives,  and  based  on  its 
assessment,  does  not  expect  this  final 
rule  to  result  in  a  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore.  Findings  of  No  Significant 
Impact  (FONSIs)  have  been  prepared. 
The  revised  and  amended  EAs  and  the 
FONSIs  are  available  in  the  pubUc 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  150 

Harbors,  Marine  safety.  Navigation 
(water).  Occupational  safety  and  health. 
Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

33  CFR  J  54 

Fire  prevention.  Oil  pollution. 
Hazardous  substances.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  interim  rule  amending  33 
CFR  parts  150  and  154  which  was 
published  at  58  FR  7330  on  February  5. 
1993.  is  adopted  as  final  except  for 
changes  to  part  1 54  which  are  set  forth 
below: 

PART  154— FACILITIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
MATERIAL  IN  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  33  U.S  C.  1231.  1321  (i)(l)(Cl. 
(j)(5).  (j)(6)  and  (m)(2).  sec.  2.  E.O  12777.  56 
FR  54757;  49  CFR  1  46.  Subpart  F  is  also 
issued  under  33  U.S.C.  2735. 

2.  Subpart  F  of  part  154  is  revised  to 
read  as  follows: 

Subpart  F — Response  Plans  for  Oil 
Facilities 

Sec. 

154.1010    Purpose. 

154.1015  Applicability. 

154.1016  Facility  Classification  by  COTP 

154.1017  Response  plan  submission 
requirements. 

154.1020    Definitions. 

154.1025  Operating  restrictions  and  interim 
operating  authorization. 

154.1026  Qualified  individual  and  alternate 
qualified  individual. 

154.1028  Methods  of  ensuring  the 
availability  of  respxjnse  resources  by 
contract  or  other  approved  means. 

154.1029  Worst  case  discharge 
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154.1030   Gcaanl  raqwoM  plan  oontmts. 

154.1035    ^wdfic  nquiramniti  far  fiMrilities 
tbtf  could  raMonably  be  expected  to 
cniae  tignificuit  and  subctantial  hann  to 
tbe  eDTinmnent 

154.1040    Specific  raquimnente  far  facilities 
that  ooold  raaaooably  be  expected  to 
cauae  mibetantial  harm  to  the 
eiivlmnment 

1S4.10<1    Specific  responee  iiifonnatioii  to 
be  malBtained  on  mobile  MTR  facilities. 

154.1045    Raeponae  plan  development  and 
evahiatioa  oritaria  far  facilities  that 
handle,  store,  or  transport  &oup  I 
thmigh  Qoiip  IV  petroleum  oils. 

154.1047    Respooae  plan  development  and 
avahMtkn  crttaria  far  fadlitiee  that 
handle,  store,  or  txanqMrt  Group  V 
petroleum  oils.  i 

154.10SO    Training. 

1S4.10S5    Bxardsee. 

154.1057    Inqiectioo  and  maintenance  of 


154.1080    Submiseion  and  approval 

pnoedmes. 
154.1065    Man  review  and  revision 


154.1070 
154.1075 


Deficiencies. 
Appeal  ptocess. 


tor  Oil 


I 


1 154.1010 

This  subpart  establishes  oil  spill 
response  plan  rsquiremoits  for  all 
muine  transportation-ielated  (MTR) 
facilities  (hereafter  also  referred  to  as 
bdUties)  that  could  reastmably  be 
expected  to  cause  substantial  harm  or 
significant  and  substantial  hann  to  the 
environment  by  disrhariTig  oil  into  or  on 
the  navigable  waters,  adjoining 
shorelines,  or  exclusive  economic  zone. 
The  development  of  a  response  plan 
prepares  the  facility  owner  or  operator 
to  respond  to  an  oil  spilL  These 
requirements  specify  criteria  to  be  used 
diuing  the  planning  process  to 
deteimine  the  appropriate  response 
resources.  The  spsdfic  criteria  for 
reqxBse  resources  and  their  arrival 
tisMS  are  not  performance  standards. 
Ihe  criteria  are  based  on  a  set  of 
assumptions  that  may  not  exist  during 
an  actual  oil  spill  incident. 

1184.1018   AppleabMty. 

(a)  Ihis  subpart  applies  to  all  MTR 
iKlIities  that  because  of  their  location 
could  reasonably  be  expected  to  cause  at 
least  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters,  adjoining 
shorelines,  or  exclusive  economic  zone. 

(b)  The  foUowing  MTR  facilities  that 
handle,  store,  or  transport  oil,  in  bulk, 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  oil  into  at  on  the  navigable 
watan  or  adjoining  shorelines  and  are 


classified  as  substantial  harm  MTR 
facilities: 

(1)  Fixed  MTR  onshore  facilities 
capable  of  transferring  oil  to  or  from  a 
vessel  with  a  capacity  of  250  bairols  or 
more  and  deepwater  ports; 

(2)  Mobile  MTR  faolities  used  or 
intended  to  be  used  to  transfer  oil  to  or 
from  a  vessel  with  a  capacity  of  250 
barrels  or  more;  and 

(3)  Those  MTR  facilities  specifically 
designated  as  substantial  harm  fEunlities 
by  the  COTP  under  §  154.1016. 

(c)  The  following  MTR  facilities  that 
handle,  store,  or  transport  oil  in  bulk 
could  not  only  reasonably  be  esmected 
to  cause  substantial  harm,  but  also 
significant  and  substantial  harm,  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters,  adjoining 
shorelines,  or  exclusive  economic  zone 
and  are  classified  as  significant  and 
substantial  harm  MTR  facilities: 

(1)  Deepwater  ports,  and  fixed  MTR 
onshore  facilities  capable  of  transferring 
oil  to  or  from  a  vessel  with  a  capacity 
of  250  barrels  or  more  except  for 
facilities  that  are  part  of  a  non- 
transportation-related  fixed  onshore 
facility  with  a  storage  capacity  of  less 
than  42,000  gallons;  and 

(2)  Those  MTR  facilities  specifically 
designated  as  significant  and  substantial 
harm  facilities  by  the  COTP  under 

§  154.1016. 

(d)  An  MTR  facihty  owner  or  operator 
who  believes  the  fecUity  is  improperly 
classified  may  request  review  and 
reclassification  in  accordance  with 
§154.1075. 

S  154.1016    Facility  daealflcatlon  by  OOTP. 

(a)  The  (XTTP  may  upgrade  the 
classification  of: 

(1)  An  MTR  facility  not  specified  in 
§  154.1015  (b)  or  (c)  to  a  facility  that 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment:  or 

(2)  An  MTR  facility  specified  in 

§  154.1015(b)  to  a  facility  that  could 
reasonably  be  expected  to  cause   . 
significant  and  substantial  harm  to  the 
environment. 

(b)  The  COTP  may  downgrade,  the 
classification  of: 

(1)  An  MTR  facility  specified  in 

§  154.1015(c)  to  a  facility  that  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment:  or 

(2)  An  MTR  facility  specified  in 

§  154.1015(b)  to  a  facility  that  could  not 
reasonably  be  expected  to  cause 
substantial,  or  significant  and 
substantial  harm  to  the  environment. 

(3)  The  COTP  will  consider 
downgrading  an  MTR  facility's 
classification  only  upon  receiving  a 
written  request  for  a  downgrade  of 
classification  &x>m  the  facility's  owner 
or  operator. 


(c)  When  changing  a  facility 
classification  the  COTP  may,  as 
appropriate,  consider  all  relevant  factors 
including,  but  not  limited  to:  Type  and 
quantity  of  oils  handled  in  bulk;  facility 
spill  history;  age  of  facility:  proximity  to  . 
pubhc  and  commercial  watra  supply 
intakes;  proximity  to  navigable  waters 
based  on  the  definition  of  navigable 
waters  in  33  CFR  2.05-25;  and 
proximity  to  fish  and  wildlife  and 
sensitive  environments. 

184>1017   RaaponM  pwi  subiniaslon 

IM|UHeillWIIB. 

(a)  The  owner  or  operator  of  an  MTR 
facility  identified  onlyinj  154.1015(b), 
or  derignated  by  the  OOTP  as  a 
substantial  harm'&dlity,  shall  prepare 
and  submit  to  the  cognizant  COTP  a 
response  plan  that  meets  the 
requirements  of  §§  154.1030, 154.1040. 
154.1045.  or  §  154.1047,  as  appropriate. 
This  applies  to: 

(1)  A  mobile  MTR  facility  used  or 
intended  to  be  used  to  transfer  oil  to  or 
from  a  vessel  with  a  capacity  of  250 
barrels  or  more;  and 

(2)  A  fixed  MTR  facility  specifically 
designated  as  a  substantial  harm  facility 
by  the  COTP  under  §  154.1016. 

(b)  The  owner  or  ofterator  of  an  MTR 
facility  identified  in  §  154.1015(c)  or 
designated  by  the  OOTP  as  a  significant 
and  substantial  harm  facility  shall 
prepare  and  submit  for  review  and 
approval  of  the  cognizant  COTP  a 
response  plan  that  meets  the 
requirements  of  §§  154.1030, 154.1035. 
154.1045,  or  154.1047,  as  appropriate. 
This  applies  to: 

(1)  A  fixed  MTR  facility  capable  of 
transferring  oil,  in  btilk,  to  or  from  a 
vessel  with  a  capacity  of  250  barrels  or 
more;  and 

(2)  An  MTR  facility  specifically 
designated  as  a  significant  and 
sub^antial  harm  facility  by  the  OOTP 
under  §154.1016. 

(c)  In  addition  to  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  response  plan  for  a  mobile  MTR 
facility  must  meet  the  requirements  of 
§  154.1041  subpart  F. 

1184.1080    DallnWon. 

Except  as  otherwise  defined  in  this 
section,  the  definition  in  33  CFR 
154.105  ai^ly  to  this  subpart  and 
subparts  H  and  I. 

Adverse  weather  means  the  weather 
conditions  that  will  be  considered  when 
identifying  response  systems  and 
equipment  in  a  response  plan  for  the 
applicable  operating  environment. 
Factore  to  consider  include,  but  are  not 
limited  to,  significant  wave  height  as 
specified  in  §§  154.1045, 154.1047, 
154.1225,  or  154.1325,  as  appropriate; 


ice  conditions,  temperatures,  weather- 
related  visibility,  and  currents  within 
the  COTP  zone  in  which  the  systems  or 
equipment  are  intended  to  function. 

Animal  fat  means  a  non-petroleum 
oil,  fat,  or  grease  derived  from  animals, 
and  not  specifically  identified    - 
elsewhere  in  this  part. 

Average  most  probable  discharge 
means  a  discharge  of  the  lesser  of  50 
barrels  or  1  percent  of  the  volume  of  the 
worst  case  (^scharge. 

Captain  of  the  Port  (COTP)  Zone 
means  a  zone  specified  in  33  CFR  part 
3  and,  where  applicable,  the  seaward 
e)Aension  of  that  zone  to  the  outer 
boundary  of  the  exclusive  economic 
zone  (EEZ). 

Complex  means  a  facility  possessing  a 
combination  of  marine-transportation 
related  and  non-transportation-related 
components  that  is  subject  to  the 
jurisdiction  of  more  than  one  Federal 
agency  under  section  311(j)  of  the  Clean 
Water  Act 

Exclusive  economic  zone  (EEZ)  means 
the  zone  contiguous  to  the  territorial  sea 
of  the  United  States  extending  to  a 
distance  up  to  200  nautical  miles  from 
the  baseline  bom  which  the  breadth  of 
the  territorial  sea  is  measured. 

Facility  that  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  means  any  MTR 
facility  (including  piping  and  any 
structures  that  are  used  for  the  transfer 
of  oil  between  a  vessel  and  a  facility) 
classified  as  a  "significant  and 
substantial  harm"  facility  imder 
§  154.1015(c)  including  a  facility 
specifically  designated  by  the  CX)TP 
under  §  154.1016(a). 

Facility  that  could  reasonably  be 
expected  to  cause  substantial  harm 
means  any  MTR  facility  classified  as  a 
"substantial  harm"  facility  under 
§  154.101S(b)  including  a  facility 
specifically  designated  by  the  COTP 
under  §  154.1016(a). 

Fish  and  Wildlife  and  Sensitive 
Environment  means  areas  that  may  be 
identified  by  either  their  legal 
designation  or  by  Area  Committees  in 
the  applicable  Area  Contingency  Plan 
(ACP)  (for  planning)  or  by  members  of 
the  Federal  On-Scene  Coordinator's 
spill  response  structure  (during 
responses).  These  areas  may  include: 
Wetlands,  national  and  state  parks, 
critical  habitats  for  endangered  or 
threatened  species,  wilderness  and 
natiual  resoiuoe  areas,  marine 
sanctuaries  and  estuarine  reserves, 
conservation  areas,  preserves,  wildlife 
areas,  wildlife  refuges,  wild  and  scenic 
rivers,  areas  of  economic  importance, 
recreational  areas,  national  forests. 
Federal  and  state  lands  that  are  research 
areas,  heritage  program  areas,  land  trust 


areas,  and  historical  and  art:baeological 
sites  and  parks.  These  areas  may  also 
include  unique  habitats  such  as: 
aquaculture  sites  and  agricultural 
surface  water  Intakes,  bird  nesting  areas, 
critical  biological  resource  areas, 
designated  migratory  routes,  and 
designated  seasonal  habitats. 

Great  Lakes  means  Lakes  Superior, 
Michigan,  Huron,  Erie,  and  Ontario, 
their  coimecting  and  tributary  waters, 
the  Saint  L.awrence  River  as  far  as  Saint 
Regis,  and  adjacent  port  areas. 

Higher  volume  port  area  means  the 
following  ports: 

(1)  Boston,  MA. 

(2)  New  York,  NY. 

(3)  Delaware  Bay  and  River  to 
Philadelphia,  PA. 

(4)  St.  Croix,  VI. 

(5)  Pascagoula,  MS. 

(6)  Mississippi  River  from  Southwest 
Pass,  LA.  to  Baton  Rouge,  LA. 

(7)  Louisiana  Offshore  Oil  Port 
(LOOP),  LA. 

(8)  Lake  Charles,  LA. 

(9)  Sabine-Neches  River,  TX. 

(10)  Galveston  Bay  and  Houston  Ship 
Channel,  TX. 

(11)  Corpus  Christi,  TX. 

(12)  Los  Angeles/Long  Beach  harbor, 
CA. 

(13)  San  Francisco  Bay,  San  Pablo 
Bay,  Carquinez  Strait,  and  Suisim  Bay  to 
Antioch,  CA. 

(14)  Straits  of  Juan  De  Fuca  from  Port 
Angeles,  WA,  to  and  including  Puget 
Sound,  WA. 

(15)  Prince  William  Sound.  AK. 
Inland  area  means  the  area  shoreward 

of  the  boundary  lines  defined  in  46  CFR 
part  7,  except  in  the  Gulf  of  Mexico.  In 
the  Gulf  of  Mexico,  it  means  the  area 
shoreward  of  the  lines  of  demarcation 
(COLREG  lines)  defined  in  §§  80.740 
through  80.850  of  this  chapter.  The 
inland  area  does  not  include  the  Great 
Lakes. 

Marine  transportation-related  facility 
(MTR  facility)  means  any  onshore 
facility  or  segment  of  a  complex 
regulated  imder  section  311(j)  of  the 
Federal  Water  Pollution  Control  Act 
(FWPCA)  by  two  or  more  Federal 
agencies,  including  piping  and  any 
structure  used  or  intended  to  be  used  to 
transfer  oil  to  or  from  a  vessel,  subject 
to  regulation  under  this  part  and  any 
deepwater  port  subject  to  regulation 
under  part  150  of  this  chapter.  For  a 
facility  or  segment  of  a  complex 
regulated  by  two  or  more  Federal 
agencies  imder  section  311(j)  of  the 
FWPCA,  the  MTR  portion  of  the 
complex  extends  from  the  facility  oil 
transfer  system's  connection  with  the 
vessel  to  the  first  valve  inside  the 
secondary  containment  surroimding 
tanks  in  the  non-transportation-related 


portion  of  the  facility  or,  in  the  absence 
of  secondary  containment,  to  the  valve 
or  manifold  adjacent  to  the  tanks 
comprising  the  non-transportation- 
related  portion  of  the  facility,  unless 
another  location  has  otherwise  been 
agreed  to  by  the  OOTP  and  the 
appropriate  Federal  official. 

Maximum  extent  practicable  means 
the  planned  capability  to  respond  to  a 
worst  case  disdiarge  in  adverse  weather, 
as  contained  in  a  response  plan  that 
meets  the  criteria  in  this  subpart  or  in 
a  specific  plan  approved  by  the 
cognizant  COTP. 

Maximum  most  probable  discharge 
means  a  discharge  of  the  lesser  of  1 ,200 
barrels  or  10  percent  of  the  volume  of 
a  worst  case  discharge. 

Nearshore  area  means  the  area 
extending  seaward  12  miles  from  the 
boundary  lines  defined  in  46  CFR  part 
7,  except  in  the  Gulf  of  Mexico.  In  the 
Gulf  of  Mexico,  it  means  the  area 
extending  seaward  12  miles  from  the 
line  of  demarcation  (COLREG  lines) 
defined  in  §§80.740-80.850  of  this 
chapter. 

Non-persistent  or  Group  I  oil  means  a 
petroleum-based  oil  that,  at  the  time  of 
shipment,  consists  of  hydrocarbon 
fractions — 

(1)  At  least  50  percent  of  which  by 
voliune,  distill  at  a  temperature  of  340 
degrees  C  (645  degrees  F):  and 

(2)  At  least  95  percent  of  which  by 
volume,  distill  at  a  temperatiire  of  370 
degrees  C  (700  degrees  F). 

Ocean  means  the  offshore  area  and 
nearshore  area  as  defined  in  this 
subpart. 

Offshore  area  means  the  area  beyond 
12  nautical  miles  measured  from  the 
boundary  lines  defined  in  46  CFR  part 
7  extending  seaward  to  50  nautical 
miles,  except  in  the  Gulf  of  Mexico.  In 
the  Gulf  of  Mexico,  it  is  the  area  beyond 
12  nautical  miles  of  the  line  of 
demarcation  (COLREG  lines)  defined  in 
§§80.740-80.850  of  this  chapter 
extending  seaward  to  50  nautical  miles. 

Oil  means  oil  of  any  kind  c  in  any 
form,  including,  but  not  limited  to, 
petroleiun.  fuel  oil,  sludge,  oil  refuse, 
oil  mixed  with  wastes  other  than  dredge 
spoil. 

Oil  spill  removal  organization  (OSRO) 
means  an  entity  that  provides  response 
resources. 

On-Scene  Coordinator  (OSCI  means 
the  definition  in  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (40  CFR  part  300). 

Operating  area  means  Rivers  and 
Canals,  Inland.  Nearshore.  Great  Lakes, 
•  or  Offshore  geographic  location(s)  in 
which  a  facility  is  handling,  storing,  or 
transporting  oil. 
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Opemting  environment  means  Rivers 
and  Canals,  Inland,  Great  Lakes,  or 
Ocean.  These  terms  are  used  to  define 
the  conditions  in  which  response 
equipment  is  designed  to  function. 

Operating  in  compliance  with  the 
plan  means  operating  in  compliance 
with  the  provisions  of  this  subpart 
including,  ensxiring  the  availability  of 
the  response  resources  by  contract  or 
other  approved  means,  and  conducting 
the  necessary  training  and  drills. 

Other  non-petroleum  oil  means  a  non- 
petroleiun  oil  of  any  kind  that  is  not 
generally  an  animal  fat  or  vegetable  oil. 

Persistent  oi/ means  a  petroleiun- 
based  oil  that  does  not  meet  the 
distillation  criteria  for  a  non-persistent 
oil.  For  the  purposes  of  this  subpart, 
persistent  oils  are  further  classified 
based  on  specific  gravity  as  follows: 

(1)  Ooup  n — specific  gravity  of  less 
than  .85. 

(2)  Group  in — specific  gravity  equal  to 
or  neater  than  .85  and  less  than  .95. 

(3)  Group  rv — specific  gravity  equal  to 
or  greater  than  .95  and  less  than  or  equal 
to  1.0. 

(4)  Group  V — specific  gravity  greater 
than  1.0. 

Qualified  individual  and  alternate 
qualified  individual  means  a  person 
located  in  the  United  States  who  meets 
the  reqxiirements  of  §  154.1026. 

Response  activities  means  the 
containment  and  removal  of  oil  from  the 
land,  water,  and  shorelines,  the 
temporary  storage  and  disposal  of 
recovered  oil,  or  the  taking  of  other 
actions  as  necessary  to  minimize  or 
mitigate  damage  to  the  public  health  or 
%vel£ue  or  the  environment. 

Response  resources  means  the 
personnel,  equipment,  supplies,  and 
other  capability  necessary  to  perform 
the  response  activities  identified  in  a 
response  plan. 

flivers  and  canals  means  a  body  of 
water  confined  within  the  inland  area, 
including  the  Intracoastal  Waterways 
and  other  waterways  artificially  created 
for  navigation,  that  has  a  project  depth 
of  12  feet  or  less. 

Specific  gravity  means  the  ratio  of  the 
mass  of  a  given  volume  of  liquid  at  IS'C 
(SO'F)  to  the  mass  of  an  equal  volume 
of  pure  water  at  the  same  temperature. 

Spill  management  team  means  the 
personnel  identified  to  staff  the 
organizational  structure  identified  in  a 
response  plan  to  manage  response  plan 
implementation. 

Substantial  threat  of  a  discharge 
means  any  incident  or  condition 
involving  a  fecility  that  may  create  a 
risk  of  discharge  of  oil.  Such  incidents 
include,  but  are  not  limited  to  storage 
tank  or  piping  failures,  above  ground  or 
underground  leaks,  fires,  explosions. 


flooding,  spills  contained  within  the 
facility,  or  other  similar  occurrences. 

Tier  means  the  combination  of 
required  response  resources  and  the 
times  within  which  the  resources  must 
arrive  on  scene. 

[Note:  Tiers  are  applied  in  three  cAegories: 

(1)  Higher  Volume  Port  Areas, 

(2)  Great  Lakes,  and 

(3)  All  other  operating  environments, 
including  rivers  and  canals,  inland, 
nearshore,  and  offshore  areas. 

Appendix  C,  Table  4  of  this  part,  provides 
specific  guidance  on  calculating  response 
resources.  Sections  154.1045(f)  and  154.1135, 
set  forth  the  required  times  within  which  the 
response  resources  must  arrive  on-scene.j 

Vegetable  oil  means  a  non-petroleum 
oil  or  fat  derived  from  plant  seeds,  nuts, 
kernels  or  fruits,  and  not  specifically 
identified  elsewhere  in  this  part. 

Worst  case  discharge  means  in  the 
case  of  an  onshore  facility  and 
deepwater  port,  the  largest  foreseeable 
discharge  in  adverse  weather  conditions 
meeting  the  requirements  of  §  154.1029. 

§  154.1025    Operating  restrictions  and 
interim  operating  authorization. 

(a)  The  owner  or  operator  of  an  MTR 
facility  who  submitted  a  response  plan 
prior  to  May  29,  1996,  may  elect  to 
comply  with  any  of  the  provisions  of 
this  final  rule  by  revising  the 
appropriate  section  of  the  previously 
submitted  plan  in  accordance  with 

§  154.1065.  An  owner  or  operator  of  an 
MTR  facility  who  elects  to  comply  with 
all  sections  of  this  final  rule  must 
resubmit  the  plan  in  accordance  with 
§154.1060  of  this  part. 

(b)  No  facility  subject  to  this  subpart 
may  handle,  store,  or  transport  oil 
imless  it  is  operating  in  full  compliance 
with  a  submitted  response  plan.  No 
facility  categorized  under  §  154.1015(c) 
as  a  significant  and  substantial  harm 
facility  may  handle,  store,  or  transport 
oil  unless  the  submitted  response  plan 
has  been  approved  by  the  COTP.  The 
owner  or  operator  of  each  new  facility 
to  which  this  subpart  applies  must 
submit  a  response  plan  meeting  the 
requirements  listed  in  §  154.1017  not 
less  than  60  days  prior  to  handling, 
storing,  or  transporting  oil.  Where 
applicable,  the  response  plan  shall  be 
submitted  along  with  the  letter  of  intent 
required  under  §  154.110. 

(c)  Notwithstanding  the  requirements 
of  paragraph  (b)  of  this  section,  a  faciUty 
categorized  under  §  154.1015(c)  as  a 
significant  and  substantial  harm  facihty 
may  continue  to  handle,  store,  or 
transport  oil  for  2  years  after  the  date  of 
submission  of  a  response  plan,  pending 
approval  of  that  plan.  To  continue  to 
handle,  store,  or  transport  oil  without  a 
plan  approved  by  the  COTP,  the  facility 


owner  or  operator  shall  certify  in 
writing  to  the  COTP  that  the  owner  or 
operator  has  enstired,  by  contract  or 
other  approved  means  as  described  in 
§  154.1028(a),  the  availability  of  the 
necessary  private  personnel  and 
equipment  to  respond,  to  the  maximum 
extend  practicable  to  a  worst  case 
discharge  or  substantial  threat  of  such  a 
discharge  from  the  faciUty.  Provided 
that  the  COTP  is  satisfied  with  the 
certification  of  response  resources 
provided  by  the  owner  or  operator  of  the 
facility,  the  COTP  will  provide  written 
authorization  for  the  faciUty  to  handle, 
store,  or  transport  oil  while  the 
submitted  response  plan  is  being 
reviewed.  Pending  approval  of  the 
submitted  response  plan,  deficiencies 
noted  by  the  COTP  must  be  corrected  in 
accordance  with  §  154.1070. 

(d)  A  facility  may  not  continue  to 
handle,  store,  or  transport  oil  if— 

(1)  The  COTP  determines  that  the        » 
response  resources  identified  in  the 
faciUty  certification  statement  or 
reference  response  plan  do  not 
substantially  meet  the  requirements  of 
this  subpart; 

(2)  The  contracts  or  agreements  cited 
in  the  facility's  certification  statement  or 
referenced  response  plans  are  no  longer 
vaUd; 

(3)  The  faciUty  is  not  operating  in 
compUance  with  the  submitted  plan; 

(4)  The  response  plan  has  not  been 
resubmitted  or  approved  within  the  last 
5  years;  or 

(5)  The  period  of  the  authorization 
under  paragraph  (c)  of  this  section  has 
expired. 

§154.1026    Qualified  Individual  and 
alternate  qualified  individual. 

(a)  The  response  plan  must  identify  a 
qualified  individual  and  at  least  one 
alternate  who  meet  the  requirements  of 
this  section.  The  quaUfied  individual  or 
alternate  must  be  available  on  a  24-hour 
basis  and  be  able  to  arrive  at  the  faciUty 
in  a  reasonable  time. 

(b)  The  quaUfied  individual  and 
dtemate  must: 

(1)  Be  located  in  the  United  States; 

(2)  Speak  fluent  EngUsh; 

(3)  Be  famiUar  with  the 
implementation  of  the  facility  response 
plan:  and 

(4)  Be  trained  in  the  responsibilities  of 
the  qualified  individual  tmder  the 
response  plan. 

(c)  The  owner  or  operator  shall 
provide  each  qualified  individual  and 
alternate  quaUfied  individual  identified 
in  the  plan  with  a  document  designating 
them  as  a  quaUfied  individual  and 
specifying  their  full  authority  to: 

(1)  Activate  and  engage  in  contracting 
with  oil  spill  removal  organization(s]; 


(2)  Act  as  a  Uaison  With  the 
predesignated  Federal  On-Scene 
Coordinator  (OSC);  and 

(3)  Obligate  funds  required  to  carry 
out  response  activities. 

(d)  Tne  owner  or  operator  of  a  facility 
may  designate  an  organization  to  fulfill 
the  role  of  the  qualified  individual  and 
the  alternate  quaUfied  individual.  The 
organization  must  then  identify  a 
qualified  individual  and  at  least  one 
alternate  quaUfied  individual  who  meet 
the  requirements  of  this  section.  The 
faciUty  owner  or  operator  is  required  to 
Ust  in  the  response  plan  the 
organization,  the  person  identified  as 
the  qualified  individual,  and  the  person 
or  person(s)  identified  as  the  alternate 
quaUfied  individual(s). 

(e)  The  quaUfied  individual  is  not 
responsible  for — 

(1<)  The  adequacy  of  response  plans 
prepared  by  the  owner  or  operator;  or 

(2)  Contracting  or  obligating  funds  for 
response  resources  beyond  the  authority 
contained  in  their  designation  from  the 
owner  or  operator  of  the  facility. 

(f)  The  UabiUty  of  a  qualified 
individual  is  considered  to  be  in 
accordance  with  the  provisions  of  33 
use  1321(c)(4). 

§154.1028  Metfiods  of  ensuring  the 
availability  of  response  resources  by 
contract  or  other  ^proved  means. 

(a)  When  required  in  this  subpart,  the 
availability  of  response  resources  must 
be  ensured  by  the  following  methods: 

(1)  A  written  contractual  agreement 
with  an  oil  spill  removal  organization. 
The  agreement  must  identify  and  ensure 
the  availability  of  specified  personnel 
and  equipment  required  under  this 
subpart  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(2)  Certification  by  tne  ^ciiity  owner 
or  operator  that  specified  persormel  and 
equipment  required  imder  this  subpart 
are  owned,  operated,  or  under  the  direct 
control  of  the  facility  owner  or  operator, 
and-are  available  within  stipulated 
response  times  in  the  specified 
georaaphic  areas; 

(3)  Active  membership  in  a  local  or 
regional  oil  spill  removal  organization 
that  has  identified  specified  personnel 
and  equipment  required  under  this 
subpart  that  are  available  to  respond  to 
a  discharge  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(4)  A  docvunent  which — 
(i)  Identifies  the  personnel, 

equipment,  and  services  capable  of 
being  provided  by  the  oil  spill  removal 
organization  within  stipulated  response 
times  in  the  specified  geographic  areas: 

(ii)  Sets  out  the  parties' 
acknowledgment  diat  the  oil  spill 
removal  organization  intends  to  commit 
the  resources  in  the  event  of  a  response; 


(iii)  Permits  the  Coast  Guard  to  verify 
the  availability  of  the  identified 
response  resources  through  tests, 
inspections,  and  drills;  and 

(iv)  Is  referenced  in  the  response  plan; 
or 

(5)  The  identificaUon  of  an  oil  spill 
removal  organization  with  specified 
equipment  and  personnel  available 
within  stipulated  response  times  in 
specified  geographic  areas.  The 
organization  must  provide  written 
consent  to  being  identified  in  the  plan. 

(b)  The  contracts  and  documents 
required  in  paragraph  (a)  of  this  section 
must  be  retained  at  the  facility  and  must 
be  produced  for  review  upon  request  by 
the  COTP. 

§154.1029    Worst  case  discharge. 

(a)  The  response  plan  must  use  the 
appropriate  criteria  in  this  section  to 
develop  the  worst  case  discharge. 

(b)  For  the  MTR  segment  of  a  faciUty, 
not  less  than — 

(1)  Where  appUcable,  the  loss  of  the 
entire  capacity  of  all  in-line  and  break 
out  taiik(s)  needed  for  the  continuous 
operation  of  the  pipelines  used  for  the 
purposes  of  handling  or  transporting  oil, 
in  bulk,  to  or  from  a  vessel  regardless  of 
the  presence  of  secondary  containment; 
plus 

(2)  The  discharge  from  all  piping 
carrying  oil  between  the  marine  transfer 
manifold  and  the  non-transportation- 
related  portion  of  the  facility.  The 
discharge  from  each  pipe  is  calculated 
as  follows:  The  maximum  time  to 
discover  the  release  from  the  pipe  in 
hours,  pliis  the  maximum  time  to  shut 
down  flow  from  the  pipe  in  hours 
(based  on  historic  discharge  data  or  the 
best  estimate  in  the  absence  of  historic 
discharge  data  for  the  faciUty) 
multiplied  by  the  maximum  flow  rate 
expressed  in  barrels  per  hour  (based  on 
the  maximum  relief  valve  setting  or 
meiximum  system  pressure  when  relief 
valves  are  not  provided)  plus  the  total 
line  drainage  volume  expressed  in 
barrels  for  the  pipe  between  the  marine 
manifold  and  the  non-transportation- 
related  portion  of  the  facility;  and 

(c)  For  a  mobile  facility  it  means  the 
loss  of  the  entire  contents  of  the 
container  in  which  the  oil  is  stored  or 
transported. 

§  1 54. 1 030    General  response  plan 
contents. 

(a)  The  plan  must  be  written  in 
English. 

(b)  A  response  plan  must  be  divided 
into  the  sections  listed  in  this  paragraph 
and  formatted  in  the  order  specified 
herein  unless  noted  otherwise.  It  must 
also  have  some  easily  found  marker 
identifying  each  section  Usted  belcw. 


The  following  are  the  sections  and 
subsections  of  a  facility  response  plan: 

(1)  Introduction  and  plan  contents. 

(2)  Emergency  response  action  plan: 
(i)  Notification  procedures. 

(ii)  Facility's  spill  mitigation 
procedures. 

(iii)  Facility's  response  adivities. 

(iv)  Fish  and  wildUfe  and  sensitive 
environments. 

(v)  Disposal  plan. 

(3)  Training  ajid  Exercises; 
(i)  Training  procedures, 
(ii)  Exercise  procedures. 

(4)  Plan  review  and  update 
procedures. 

(5)  Appendices. 

(i)  FaciUty-sf)ecific  information, 
(ii)  List  of  contacts, 
(iii)  Equipment  lists  and  records, 
(iv)  Communications  plan. 

(v)  Site-specific  safety  and  health 
plan. 

(vi)  List  of  acronyms  and  definitions. 

(vii)  A  geographic-specific  appendix 
for  each  zone  in  which  a  mobile  facility 
operates. 

(c)  The  required  contents  for  each 
section  and  subsection  of  the  plan  are 
contained  in  §§154.1035.  154.1040.  and 
154.1041,  as  appropriate. 

(d)  The  sections  and  subsections  of 
response  plans  submitted  to  the  COTP 
must  contain  at  a  minimum  all  the 
information  required  in  §§  154.1035. 
154.1040,  and  154.1041,  as  appropriate. 
It  may  contain  other  appropriate 
sections,  subsections,  or  information 
that  are  required  by  other  Federal,  State, 
and  local  agencies. 

(e)  For  initial  and  subsequent 
submission,  a  plan  that  does  not  follow 
the  format  specified  in  paragraph  fb)  of 
this  section  must  be  supplemented  with 
a  detailed  cross-reference  section  to 
identify  the  location  of  the  applicabif 
sections  required  by  this  subpart. 

(f)  The  information  contained  in  a 
response  plan  must  be  consistent  with 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  part  300)  and  the  Area 
Contingency  Plaji(s)  (ACP)  covering  the 
area  in  which  the  facility  operates. 
Facility  owT.ers  or  operators  shall 
ensure  that  their  response  plans  are  in 
accordance  with  the  ACP  in  effect  6 
months  prior  to  initial  plan  submission 
or  the  annual  plan  review  required 
under  S  154.1065(a).  Facility  owners  or 
operators  are  not  re<^uired  to.  but  may  at 
their  option,  confomi  to  ;in  .^CP  which 
is  less  than  6  months  old  at  the  time  of 
plan  submission. 
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feQUifMDMltB  fOf 

fMeomMy  be  expectBd 
end  substmlW  hem  to 


(a)  Introduction  and  plan  content. 
This  section  of  the  plan  must  include 
facility  and  plan  infonnation  as  follows: 

(1)  The  facility's  name,  street  address, 
dty.  county,  state,  ZIP  code,  facility 
telephone  number,  and  telefacsimile 
niunber.  if  so  equipped.  Include  mailing 
address  if  different  from  street  address. 

(2)  The  facility's  location  described  in 
a  manner  that  coiild  aid  both  a  reviewer 
and  a  responder  in  locating  the  specific 
fadhty  covered  by  the  plan,  such  as, 
livBt  mile  or  location  from  a  known 
fandmark  that  would  appear  on  a  map 
or  chart. 

(3)  The  name,  address,  and 
procedures  for  contacting  the  faciUty's 
owner  or  operator  on  a  24-hour  basis. 

(4)  A  table  of  contents. 


(5)  During  the  period  that  the 
submitted  plan  does  not  have  to 
conform  to  the  format  contained  in  this 
subpart,  a  cross  index,  if  appropriate. 

(6)  A  record  of  change(sj  to  record 
information  on  plan  updates. 

(b)  Emergency  Response  Action  Plan. 
This  section  of  the  plan  must  be 
organized  in  the  subsections  described 
in  this  paragraph: 

(1)  Notification  procedures,  (i)  This 
subsection  must  contain  a  prioritized 
List  identifying  the  person(s),  including 
name,  telephone  niunber,  and  their  role 
iQ  the  plan,  to  be  notified  of  a  discharge 
or  substantial  threat  of  a  discharge  of 
oil.  The  telephone  niunber  need  not  be 
provided  if  it  is  listed  separately  in  the 
list  of  contacts  required  in  the  plan. 
This  Notification  Procedures  Listing 
must  include — 

(A)  Facility  response  personnel,  the 
spill  management  team,  oil  spill 


removal  organizations,  and  the  qualified 
individual(s)  and  the  designated 
altemate(8);  and 

(B)  Federal,  State,  or  local  agencies,  as 
required. 

(ii)  This  subsection  must  include  a 
form,  such  as  that  depicted  in  Fig\ue  1, 
which  contains  information  to  be 
provided  in  the  initial  and  follow-up 
notifications  to  Federal,  State,  and  local 
agencies.  The  form  shall  include 
notification  of  the  National  Response 
Center  as  required  in  part  153  of  this 
chapter.  Copies  of  the  form  also  must  be 
placed  at  the  location(s]  from  which 
notification  may  be  made.  The  initial 
notification  form  must  include  space  for 
the  information  contained  in  Figure  1. 
The  form  must  contain  a  prominent 
statement  that  initial  notification  must 
not  be  delayed  pending  collection  of  all 
information. 


Figure  1  .—Information  on  discharge  * 

[Involved  Parties] 


(A)  Reporting  party 

(B)  Suspected  responsible  party 

Name 

Name 

Phones(      ) 

- 

Phones  (       ) 

Conpany 

Company 

rotnon 

Organization  Type: 

Addrass 

Private  citizen 

Addlress 

Private  enterprise 
Put)iic  utility 

• 

Local  government 
State  government 
Federal  government 

cay 

City 

SlalB 

State 

Zip 

Zip 

*  It  is  not  necessary  to  wait  for  aU  information  before  calling  NRC.  National  Response  Center— 1-80CM24-8802. 
Were  materials  Discbarged  (Y/N)? 
Caing  tor  ResponBi)ie  Party  (Y/N) 
i_ __^ 

Incident  Description 
Source  ancVor  Cause  of  Incident 


Data   •   •   Time: 


lncidef<  Addiesa/Location  Nearest  City 

Distanoe  from  City 

Storage  Tank  Container  Type— Above  ground  (Y/N) 


Below  ground  (Y/N) 


Unknown 


I 


Facility  Capacity 


Tank  Capacity 
Laiilude  Degrees 
LongMude  Degrees 
MIe  Post  or  River  Mile 


Materials 


Discharge  Unit  of  Quantity       Measi^s       Discharged  Material       Quantity  In  Water 


Raspoiwa  AdkNi 


Actions  Taken  to  Correct  or  Mitigate  Incktont 


RTipaCI 


Number  of  Injuries  Number  of  FataMies 

Were  there  Evacuattons  (Y/I4/U)?  Number  Evacuated 

Was  there  any  Damage  (Y/NAJ)?  Damage  in  Dollars 


AddltkMwl  Information 


Any  infonnatkm  about  the  InckJent  not  recorded  elsewhere  in  the  report 


Cellar  Notifications 


USCG 


EPA 


State  Other 


(2)  Facility's  spill  mitigation 
procedures,  (i)  This  subsection  must 
describe  the  volume(s)  and  oil  groups 
that  would  be  involved  in  the — 

(A)  Average  most  probable  discharge 
from  the  MTR  fadUty; 

(B)  Maximtun  most  probable 
discharge  from  the  MTR  fadlity; 

(C)  Worst  case  discharge  from  the 
MTR  fadUty;  and 

(D)  Where  applicable,  the  worst  case 
discharge  from  the  non-transportation- 
related  faciUty.  This  must  be  the  same 
voliune  provided  in  the  response  plan 
for  the  non-transportation-related 
facility. 

(ii)  This  subsection  must  contain 
prioritized  procedures  for  fadUty 
personnel  to  mitigate  or  prevent  any 
discharge  or  substantial  threat  of  a 
discharge  of  oil  resulting  from 
operational  activities  assodated  with 
internal  or  external  fadhty  transfers 
including  spedfic  procedures  to'shut 
down  affeded  operations.  FadUty 
personnel  responsible  for  performing 
spedfied  procedures  to  mitigate  or 
prevent  any  discharge  or  potential 
discharge  ^all  be  identified  by  job  title. 
A  copy  of  these  procedures  shall  be 
maintained  at  the  faciUty  operations 
center.  These  procedures  must  address 
actions  to  be  taken  by  fadUty  personnel 
in  the  event  of  a  discharge,  potential 
discharge,  or  emergency  involving  the 
following  equipment  and  scenarios: 

(A)  Failure  of  manifold,  mechanical 
loading  arm,  other  transfer  equipment, 
or  hoses,  as  appropriate; 

(B)  Tank  overfill; 
(CJ  Tank  failure; 

(D)  Piping  rupture; 

(E)  Piping  le{U(.  both  imder  pressure 
and  not  under  pressure,  if  appUcable; 

(F)  Explosion  or  fire;  and    • 

(G)  Equipment  failure  (e.g.  pumping 
system  failure,  reUef  valve  failiue,  or 
other  general  equipment  relevant  to 
operational  activities  associated  with 
internal  or  external  faciUty  transfers.) 


(iii)  This  subsection  must  contain  a 
Usting  of  equipment  and  the 
responsibiUties  of  faciUty  personnel  to 
mitigate  an  average  most  probable 
discharge. 

(3)  Facility's  response  activities,  (i) 
This  subsection  must  contain  a 
description  of  the  faciUty  personnel's 
responsibiUties  to  initiate  a  response 
and  supervise  response  resoiut^s 
pending  the  arrival  of  the  quaUfied 
individual. 

(ii)  This  subsection  must  contain  a 
description  of  the  responsibiUties  and 
authority  of  the  quaUfied  individual  and 
alternate  as  required  in  §  154.1026. 

(iii)  This  subsection  must  describe  the 
organizational  structiire  that  will  be 
used  to  manage  the  response  actions. 
This  structiue  must  include  the 
following  functional  areas. 

(A)  Command  and  control; 

(B)  PubUc  infonnation; 

(C)  Safety; 

(D)  Liaison  with  government  agencies; 

(E)  Spill  Operations; 

(F)  Planning; 

(G)  Logistics  support;  and 
(H)  Finance. 

(iv)  This  subsection  must  identify  the 
oil  spill  removal  organizations  and  the 
spill  management  team  to: 

(A)  Be  capable  of  providing  the 
following  response  resources: 

(1)  Equipment  and  suppUes  to  meet 
the  requirements  of  §§  154.1045, 
154.1047  or  subparts  H  or  I  of  this  part, 
as  appropriate;  and 

(2)  Trained  personnel  necessary  to 
continue  operation  of  the  equipment 
and  staff  of  the  oil  spill  removal 
organization  and  spill  management  team 
for  the  first  7  days  of  the  response. 

(B)  This  section  must  include  job 
descriptions  for  each  spill  management 
team  member  within  the  organizational 
structure  described  in  paragraph 
(b)(3){iii)  of  this  section.  These  job 
descriptions  should  include  the 
responsibilities  and  duties  of  each  spill 


management  team  member  in  a  response 
action. 

(v)  For  mobile  fadUties  that  operate  in 
more  than  one  COTP  zone,  the  plan 
must  identify  the  oil  spill  removal 
organization  and  the  spill  management 
team  in  the  appUcable  geographic- 
spedfic  appendix.  The  oil  spill  removal 
organization(s)  and  the  spill 
management  team  discussed  in 
p>aragraph  fb)(3)(iv)(A)  of  this  section 
must  be  included  for  each  COTP  zone 
in  which  the  fadlify  will  handle,  store, 
or  transport  oil  in  bulk. 

(4)  Fish  and  wildlife  and  sensitive 
environments,  (i)  This  section  of  the 
plan  must  identify  areas  of  economic 
importance  and  environmental 
sensitivity,  as  identified  in  the  ACP, 
which  are  potentially  impacted  by  a 
worst  case  discharge.  ACPs  are  required 
under  section  311(j)(4)  of  the  FWPCA  to 
identify  fish  and  wildlife  and  sensitive 
environments.  The  applicable  ACP  shall 
be  used  to  designate  fish  and  wildUfe 
and  sensitive  environments  in  the  plan 
Changes  to  the  ACP  regarding  fish  and 
wildlife  and  sensitive  ennronments 
shall  be  included  in  the  annual  update 
of  the  response  plan,  when  available. 

(ii)  For  a  worst  case  discharge  from 
the  faciUty,  this  section  of  the  plan 
must — 

(A)  List  all  fish  and  wildlife  and 
sensitive  environments  identified  in  the 
ACP  which  are  potentially  impacted  by 
a  discharge  of  persistent  oils,  non- 
persistent  oils,  or  non-petroleum  oils. 

(B)  Describe  all  the  response  actions 
that  the  faciUty  anticipates  taking  to 
protest  these  fish  and  wildlife  and 
sensitive  environments. 

(C)  Contain  a  map  or  chart  showing 
the  location  of  those  fish  and  wildlife 
and  sensitive  environments  which  are 
potentially  impacted.  The  map  or  chart 
shall  also  depict  each  response  action 
that  the  facility  anticipates  taking  to 
protect  these  areas.  A  legend  of 
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•ctivitiM  must  be  included  on  the  map 


TE) 


i)  For  a  wont  case  discharge,  this 
section  must  identify  appropriate 
equipment  and  required  personnel, 
availwle  by  contract  w  other  approved 
means  as  described  in  $  154.1028,  to 
protect  fish  and  wildlifo  and  sensitive 
environments  which  fall  within  the 
distances  calculated  using  the  methods 
outlined  in  this  paragmph  as  foUows: 

(A)  Identify  the  appropriate 
equipment  and  requirad  personnel  to 
protect  all  fish  and  wildliSs  and 
sensitive  environments  in  the  ACF  for 
the  distances,  as  calculated  in  paragraph 
(bX4Kiii)(B)  (tf  this  section,  that  the 
penbtant  ^1»,  non-persistent  oils,  or 
noD-petroleum  oils  are- likely  to  travel  in 
die  noted  geographic  araa(8)  and 
number  of  days  listed  in  Table  2  of 
qmendix  C  of  this  part; 

(s)  Calculate  the  distances  required 
by  paragraph  (bK4)(iii)(A)  of  this  section 
ojf  selecting  one  of  the  methods 
described  in  this  paragraph; 

(1)  Distances  may  be  calculated  as 
follows: 

U)  For  persistent  oils  and  non- 
petrolaam  oils  discharged  into  non-tidal 
waters,  the  distance  frran  the  bdlity 
nached  in  48  hours  at  maximum 
cuimiL 

UO  For  persistent  and  non-petroleum 
oils  discharged  into  tidal  waters,  15 
miles  from  me  facility  down  ourent 
duitpg  ebb  tide  and  to  the  point  of 
maximum  tidal  influence  or  15  miles. 
vdiichever  is  less,^  during  flood  tide. 

Um  For  non-persistent  oils  dischaiged 
into  tt(m-tidal  waters,  the  distance  firom 
tiha  bdlity  raeched  in  24  hoius  at 
maximum  cunenL 

(jv)  For  ncm-persisteDt  oils  dischaiged 
into  tidal  watsts,  5  miles  from  the 
fKllity  down  current  during  ebb  tide 
and  to  the  point  of  maximiun  tidal 
infhwnine  or  5  miles,  whichever  is  less, 
during  flood  tide. 

(2)  A  spill  trajectory  or  model  may  be 
substituted  for  iha  distances  calculated 
under  paragrai^  (b)(4)(iii)(B)(;;  of  this 
section.  The  spill  trajectory  or  model 
must  be  acceptable  to  the  COTP. 

(3)  The  procedures  contained  in  the 
E&vironmental  Protection's  Agency's 
regulations  on  oil  pollution  prevention 
fornon-transportatitm-rBlated  onshore 
fiKdlities  at  40  CFR  part  112,  appendix 
C  Attachment  C^n  may  be  substituted 
far  the  distances  listed  in  non-tidal  and 
tidal  waters;  and 

(C)  Based  on  historical  information  or 
a  spUl  trajectory  or  model,  the  CX)TP 
may  require  the  additional  fish  and 
wildlife  and  sensitive  environments  also 
be  protected. 

(5)  IXsposal  Plan.  This  subsection 
must  describe  any  actions  to  be  taken  or 


procedvues  to  be  used  to  ensure  that  all 
recovered  oil  and  oil  contaminated 
debris  produced  as  a  result  of  any 
discharge  are  disposed  according  to 
Federal,  state,  or  local  requirements. 

(c)  Training  and  exercises.  This 
section  must  be  divided  into  the 
following  two  subsections: 

(1)  Training  procedures.  This 
subsection  must  describe  the  training 
procediues  and  programs  of  the  facility 
ovmer  or  operator  to  meet  the 
requirements  in  §  154.1050. 

[2)  Exercise  procedures.  This 
subsection  must  describe  the  exercise 
program  to  be  carried  out  by  the  facility 
owner  or  operator  to  meet  the 
requirements  in  §  154.1055. 

(d)  Plan  review  and  update 
procedures.  This  section  must  address 
the  procedures  to  be  followed  by  the 
bciUty  oMmer  or  operator  to  meet  the 
requirements  of  §  154.1065  and  the 
procedures  to  be  followed  for  any  post- 
discharge  review  of  the  plan  to  evduate 
and  validate  its  efiisctiveness. 

(e)  Appendices.  This  section  of  the 
resp<»se  plan  must  include  the 
appendices  described  in  this  paragraph. 

(1)  Facility-specific  information.  This 
appendix  must  contain  a  description  of 
the  facility's  i»incipal  characteristics. 

(i)  There  must  be  a  physical 
description  of  the  fedJity  including  a 
plan  of  the  facility  shovring  the  mocmng 
areas,  transfar  locations,  control 
stations,  locations  of  safety  equipment, 
and  the  location  and  capacities  of  all 
piping  and  storage  tanks. 

(ii)  The  appendix  must  identify  the 
sizes,  t3rpes,  and  number  of  vessels  that 
the  facility  can  transfer  oil  to  or  from 
simultaneously. 

(iii)  The  appendix  must  identify  the 
first  valve(s)  on  facility  piping 
separating  the  transportation-related 
portion  of  the  facility  from  the  non- 
transportation-related  portion  of  the 
facility,  if  any.  For  piping  leading  to  a 
manifold  located  on  a  dock  serving  tank 
vessels,  this  valve  is  the  first  valve 
inside  the  secondary  containment 
required  by  40  CFR  part  112. 

(iv)  The  appendix  must  contain 
information  on  the  oil(s)  and  hazardous 
material  handled,  stored,  or  transported 
at  the  facility  in  bulk.  A  material  safety 
data  sheet  meeting  the  requirements  of 
29  CFR  1910.1200,  33  CFR  154.310(a)(5) 
or  an  equivalent  will  meet  this 
requirement.  This  information  can  be 
maintained  separately  providing  it  is 
readily  available  and  the  appendix 
identifies  its  location.  This  information 
must  include — 

(A)  The  generic  or  chemical  name; 

(B)  A  description  of  the  appearance 
and  odor; 


(C)  The  physical  and  chemical 
characteristics; 

(D)  The  hazards  involved  in  handling 
the  oil(s)  and  hazardous  materials.  This 
shall  include  hazards  likely  to  be 
encountered  if  the  oil(s)  and  hazardous 
materials  come  in  contact  as  a  result  of 
a  discharge;  and 

(E)  A  list  of  firefighting  procedures 
and  extinguishing  agents  efiiactive  with 
fires  involving  the  oil(s)  and  hazardous 
materials. 

(v)  The  appendix  may  contain  any 
other  information  which  the  facility 
owner  or  operator  determines  to  be 
pertinent  to  an  oil  spill  response. 

(2)  List  of  contacts.  "This  appendix 
must  include  information  on  24-hour 
contact  of  key  individuals  and 
organizations.  If  more  appropriate,  this 
information  may  be  specified  in  a 
geographic-spedfic  appendix  The  list 
must  include^ 

(i)  The  primary  and  alternate  qualified 
individual(s)  for  the  facility; 

(ii)  The  contact(s)  idezHified  imder 
paragraph  (b)(3)(iv)  of  this  section  for 
activation  of  die  response  resources;  and 

(iii)  Appropriate  Federal,  State,  and 
local  officials. 

(3)  Equipment  list  and  records.  This 
appendix-must  include  the  information 
specified  in  this  paragraph. 

(i)  The  appendix  must  contain  a  list 
of  equipment  and  facility  personnel 
required  to  respond  to  an  average  most 
probable  discharge,  as  defined  in 
§  154.1020.  The  appendix  must  also  list 
the  location  of  the  equipment. 

(ii)  The  appendix  mugt  contain  a 
detailed  listing  of  all  the  major 
equipment  identified  in  the  plan  as 
belcmging  to  an  oil  spill  removal 
organizatian(s)  that  is  available,  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a),  to  respond  to 
a  maximiun  most  probable  or  worst  case 
discharge,  as  defined  in  §  154.1020.  The 
detailed  listing  of  all  major  equipment 
m^  be  located  in  a  separate  document 
referenced  by  the  plan.  Either  the 
appendix  or  the  separate  document 
referenced  in  the  plan  must  provide  the 
location  of  the  major  response 
equipment. 

(ih)  It  is  not  necessary  to  Ust  response 
equipment  from  oil  spill  removal 
organization(s)  when  the  organization 
has  been  classified  by  the  Coast  Guard 
and  their  capacity  hais  been  determined 
to  equal  or  exceed  the  response 
capability  needed  by  the  facility.  For  oil 
spill  removal  orgahization(s) 
c  assification  by  the  Coast  Guard,  the 
classified  must  be  noted  in  this  section 
of  the  plan.  When  it  is  necessary  for  the 
appendix  to  contain  a  listing  of  response 
equipment,  it  shall  include  all  of  the 
following  items  that  are  identified  in  the 


response  plan:  Skimmers;  booms; 
dispersant  application,  in-situ  burning, 
bioremediation  equipment  and  supplies, 
and  other  equipment  used  to  apply 
other  chemical  agents  on  the  NCP 
Product  Schedule  (if  applicable); 
communications,  firefighting,  and  beach 
cleaning  equipment;  boats  and  motors; 
disposal  and  storage  equipment;  and 
heavy  equipment.  The  list  must  include 
for  each  piece  of  equipment — 

(A)  The  type,  make,  model,  and  year 
of  manufacture  listed  on  the  nameplate 
of  the  equipment; 

(B)  For  oil  recovery  devices,  the 
effective  daily  recovery  rate,  as 
determined  using  section  6  of  Appendix 
C  of  this  part; 

(C)  For  containment  boom,  the  overall 
boom  height  (draft  and  freeboard)  and 
type  of  end  connectors; 

(D)  The  spill  scenario  in  which  the 
equipment  will  be  used  for  or  which  it 
is  contracted; 

(E)  The  total  daily  capacity  for  storage 
and  disposal  of  recovered  oil; 

(F)  For  commimication  equipment, 
the  type  and  amount  of  equipment 
intended  for  use  during  response 
activities.  Where  applicable,  the 
primary  and  secondary  radio 
frequencies  must  be  specified. 

(G)  Location  of  the  equipment;  and 
(H)  The  date  of  the  last  inspection  by 

the  oil  spill  removal  organization(s). 

(4)  Communications  plan.  This 
appendix  must  describe  the  primary  and 
alternate  method  of  communication 
during  discharges,  including 
communications  at  the  facility  and  at 
remote  locations  within  the  areas 
covered  by  the  response  plan.  The 
appendix  may  refer  to  additional 
communications  packages  provided  by 
the  oil  spill  removal  organization.  This 
may  reference  another  existing  plan  or 
document. 

(5)  Site-specific  safety  and  health 
plan.  This  appendix  must  describe  the 
safety  and  health  plan  to  be 
implemented  for  any  response 
location(s].  It  must  provide  as  much 
detailed  information  as  is  practicable  in 
advance  of  an  actual  discharge.  This 
appendix  may  reference  another 
existing  plan  requiring  under  29  CFR 

■  1910.120. 

(6)  List  of  acronyms  and  definitions. 
This  appendix  must  list  all  acronyms 
used  in  the  response  plan  including  any 
terms  or  acronyms  used  by  Federal, 
State,  or  local  governments  and  any 
operational  terms  commonly  used  at  the 
facility.  This  appendix  must  include  all 
definitions  that  are  critical  to 
understanding  the  response  plan. 


§  154.1040    Spectfic  requirements  for 
facilities  ttiat  could  reasonably  be  expected 
to  cause  substanUsI  harm  to  the 
environmenL 

(a)  The  owner  or  operator  of  a  facility 
that,  under  §  154.1015,  could  reasonably 
be  expected  to  cause  substantial  harm  to 
the  environment,  shall  submit  a 
response  plan  that  meets  the 
requirements  of  §  154.1035,  except  as 
modified  by  this  section. 

(b)  The  facility's  response  activities 
section  of  the  response  plan  need  not 
list  the  facility  or  corporate 
organizational  structure  that  will  be 
used  to  manage  the  response,  as 
required  by  §  154.1035(b)(3){iii). 

(c)  The  owner  or  operator  of  a  facility 
must  ensure  the  availability  of  response 
resources  required  to  be  identified  in 

§  154.1035(b)(3){iv)  by  conU-act  or  other 
approved  means  described  in 
§154.1028. 

(d)  A  facility  owner  or  operator  must 
have  at  least  200  feet  of  containment 
boom  and  the  means  of  deploying  and 
anchoring  the  boom  available  at  the 
spill  site  within  1  hour  of  the  detection 
of  a  spill  to  respond  to  the  average  most 
probable  discharge  in  lieu  of  the 
quantity  of  containment  boom  specified 
in  §  154.1045(c)(1).  Based  on  site- 
specific  or  facility-specific  information, 
the  COTP  may  specify  that  additional 
quantities  of  containment  boom  are 
available  within  one  hour.  In  addition, 
there  must  be  adequate  sorbent  material 
for  initial  response  to  an  average  most 
probable  discharge.  If  the  facility  is  a 
fixed  facility,  the  containment  boom 
and  sorbent  material  must  be  located  at 
the  facility.  If  the  facility  is  a  mobile 
facility,  the  containment  boom  and 
sorbent  must  be  available  locally  and  be 
at  the  site  of  the  discharge  within  1  hour 
of  its  discovery. 

§  154.1041    Specific  response  Information 
to  be  ntalntained  on  mobile  MTR  facilities. 

(a)  Each  mobile  MTR  facility  must 
carry  the  following  information  as 
contained  in  the  response  plan  when 
performing  transfer  operations: 

(1)  A  description  of  response 
activities  for  a  discharge  which  may 
occur  during  transfer  operations.  This 
may  be  a  narrative  description  or  a  list 
of  procedures  to  be  followed  in  the 
event  of  a  discharge. 

(2)  Identity  of  response  resources  to 
respond  to  a  discharge  from  the  mobile 
MTR  facihty. 

(3)  List  of  the  appropriate  persons  and 
agencies  (including  the  telephone 
numbers)  to  be  contacted  in  regard  to  a 
discharge  and  its  handling,  including 
the  National  Response  Center. 

(b)  The  owner  or  operator  of  the 
mobile  facility  must  also  retain  the 


information  in  this  paragraph  at  the 
principal  place  of  business. 

§154.1045    Response  plan  development 
and  evaluation  criteria  for  facilities  ttiet 
ttandie,  store,  or  transport  Group  I  through 
Group  IV  petroleum  oils. 

(a)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 
1  through  Group  IV  petroleum  oils  shall 
use  the  criteria  in  this  section  to 
evaluate  response  resources  identified 
in  the  response  plan  for  the  sp>ecified 
operating  environment. 

(1)  The  criteria  in  Table  1  of  appendix 
C  of  this  part  are  to  be  used  solely  for 
identification  of  appropriate  equipment 
in  a  response  plan.  These  criteria  reflect 
conditions  used  for  planning  purposes 
to  select  mechanical  response 
equipment  and  are  not  conditions  that 
would  limit  response  actions  or  affect 
normal  facility  operations. 

(2)  The  response  resources  must  be 
evaluated  considering  limitations  for  the 
COTP  zones  in  which  the  facility 
operates,  including  but  not  limited  to — 

(i)  Ice  conditions; 
(ii)  Debris; 

(iii)  Temperature  ranges; 
(iv)  Weatner-related  visibility;  and 
(v)  Other  appropriate  environmental 
conditions  as  determined  by  the  COTP. 

(3)  The  COTP  may  reclassify  a 
specific  body  of  water  or  location  uithin 
the  COTP  zone.  Any  reclassifications 
will  be  identified  by  the  COTP  in  the 
applicable  ACP.  Reclassifications  may 
be  to — 

(i)  A  more  stringent  operating 
environment  if  the  prevailing  wa\p 
conditions  exceed  the  significant  wave 
height  criteria  during  more  than  35 
percent  of  the  year;  or 

(li)  A  less  stringent  operating 
environment  if  the  prevailing  wa\p 
conditions  do  not  exceed  the  significant 
wave  height  criteria  for  the  less 
stringent  operating  environment  ilunny 
more  than  35  percent  of  the  year 

(b)  Respon.se  equipment  must — 

(1)  Meet  or  exceed  the  operating 
criteria  listed  in  Table  1  of  appendix  C 
of  this  part; 

(2)  Function  in  the  applicable 
operating  environment;  and 

(3)  Be  appropriate  for  the  petroleum 
oil  carried. 

(c)  The  response  plan  for  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  Group  IV  petroleum  oils  must 
identif\'  response  resources  that  aro 
available,  by  contract  or  other  approved 
means  as  described  in 

§  154.1028(a)(l)(4),  to  respond  to  the 
facility's  average  most  probablr 
d'scliargo.  1  he  lesponse  resources  must 
include,  at  a  ninimum — 

(1)  l.OUU  feet  of  containment  boom  or 
two  times  the  length  of  the  largest  vt-ssel 
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that  regularly  conducts  petroleum  oil 
tranafan  to  or  from  the  facility, 
whichever  is  greater,  and  the  means  of 
deploying  and  wnchnring  the  boom 
availule  at  the  spill  site  within  1  hour 
of  the  detection  of  a  spill;  and 

(2)  OU  recovery  devices  and  recovered 
oil  storage  capacity  capable  of  being  at 
the  spill  site  within  2  hours  of  the 
discovery  of  a  petroleum  oil  discharge 
from  a  fiidlity. 

(d)  The  response  plan  for  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  (koup  IV  petroleum  oils  must 
identify  response  resources  that  are 
available,  liy  contract  or  other  approved 
nMans  as  dMcribed  in 

S  154.1028(a)(l)(4),  to  respond  to  a 
discharge  up  to  the  facility's  maximum 
most  jpnrobable  discharge  volume. 

(1)  The  response  resources  must 
include  sufficient  containment  boom, 
oil  recovery  devices,  and  storage 
capacity  for  any  recovery  of  up  to  the 
maximum  most  probable  discharge 
planning  voliune,  as  contained  in 
appendix  C. 

(2)  The  response  resoiirces  must  be 
appropriate  tot  each  group  of  petroleum 
oil  identified  in  %  154.1020  that  is 
handled,  stored,  or  transported  by  the 
fiadlibr. 

(3)  lliese  response  resources  must  be 
poaitiooed  such  that  they  can  arrive  at 
the  scene  of  a  discharge  within  the 
following  specified  times: 

(i)  The  equipment  identified  in 
ptegraphs  (c)(1)  and  (c)(2)  of  this 
section  or  in  §  154.1040(d)  must  arrive 
within  the  times  specified  in  those 
paragraphs  or  that  section,  as 
appropriate. 

Ui)  m  higher  volume  port  areas  and 
the  Great  I^es,  response  resources 
must  be  capable  of  arriving  on  scene 
within  6  hours  of  the  discovery  of  an 
petroleum  oil  discharge  from  a  facility. 

(ill)  In  all  othn  locations,  response 
resources  must  be  capable  of  arriving  on 
scene  within  12  hours  of  the  discovoy 
of  a  petroleum  oil  discharge  from  a 
fKiliW. 

(4)  The  OOTP  may  determine  that 
mobilizing  response  resources  to  an  area 
beyond  the  response  times  indicated  in 
this  paragraph  invalidates  the  response 
plan.  In  this  event,  the  OOTP  may 
impose  additional  operational 
restrictions  (e.g.,  limitations  on  the 
nun^vof  txarufers  at  a  focility),  or,  at 
the  OQTP's  discretion,  the  facility  may 
operate  with  temp(ffarily  modified 
response  plan  development  and 
evafaiation  criteria  (e.g.,  modified 
rasponae  times,  alternate  response 
resouroes,  etc). 

(e)  Hie  response  plan  for  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  Group  TV  petroleiun  oils  must 


identify  the  response  resources  that  are 

available,  by  contract  or  other  approved 

means  as  described  in 

§  154.1028(a)(l)(4).  to  respond  to  the 

worst  case  discharge  volume  of 

petroleiun  oil  to  the  maximiun  extent 

practicable. 

(1)  The  location  of  these  response 
lesoiuces  must  be  suitable  to  meet  the 
response  times  identified  in  paragraph 
(f)  of  this  section  for  the  applicable 
geographic  area(s)  of  operation  and 
response  tier. 

(2)  The  response  resources  must  be 
appropriate  for — 

(i)  The  volume  of  the  facility's  worst 
case  discharge; 

(ii)  Groupis)  of  petroleum  oil  as 
identified  in  §  154.1020  that  are 
handled,  stored,  or  transported  by  the 
facility;  and 

(iii)  The  geographic  area(s)  in  which 
the  facility  operates. 

(3)  The  response  resources  must 
include  sufficient  boom,  oil  recovery 
devices,  and  storage  capacity  to  recover 
the  worst  case  discharge  planning 
volumes. 

(4)  The  guidelines  in  appendix  C  of 
this  part  must  be  used  for  calculating 
the  quantity  of  response  resources 
required  to  respond  at  each  tier  to  the 
worst  case  discharge  to  the  maximum 
extent  practicable. 

(5)  When  determining  response 
resources  necessary  to  meet  the 
requirements  of  this  section,  a  portion  of 
those  resources  must  be  capable  of  use 
in  close-to-shore  response  activities  in 
shallow  water.  The  following 
percentages  of  the  response  equipment 
identified  for  the  applicable  geographic 
area  must  be  capable  of  operating  in 
waters  of  6  feet  or  less  depth. 

(i)  Offshore — 10  percent, 
(ii)  Nearshore/inknd/Great  Lakes/ 
rivers  and  canals — 20  percent. 

(6)  The  COTP  may  determine  that 
mobilizing  response  resources  to  an  area 
beyond  the  response  times  indicated  in 
this  paragraph  invalidates  the  response 
plan.  In  diis  event,  the  COTP  may 
impose  additional  operational 
restrictions  (e.g.,  limitations  on  the 
number  of  transfers  at  a  facility),  or,  at 
the  COTP's  discretion,  the  facility  may 
be  permitted  to  operate  with 
temporarily  modified  response  plan 
development  and  evaluation  criteria 
(e.g.,  modified  response  times,  alternate 
response  resources,  etc.). 

(i)  Response  equipment  identified  in 
a  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Group  I 
through  Group  IV  petroleum  oils  must 
be  capable  of  arriving  on  scene  within 
the  times  specified  in  this  paragraph  for 
the  applicable  response  tier  in  a  higher 
volume  port  area.  Great  Lakes,  and  in 


other  areas.  Response  times  for  these 
tiers  bam  the  time  of  discovery  of  a 
discharge  I 
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Tierl 

Tier  2 

Tier  3 

(hrs.) 

(hrs.) 

(hrs.) 

Higher  volume 

port  area  (ex- 

cept fora 

TAPAA  facaity 

located  In 

Prince  WiHiam 

Sound,  see 

§154.1135).... 

6 

30 

54 

Qre^  Lakes 

12 

36 

60 

AH  other  nver 

andcanal.  in- 

land, near- 

shore,  and  off- 

shore  areas  ... 

12 

36 

60 

(g)  For  the  purposes  of  arranging  for 
response  resources  for  a  facility  that 
handles,  stores,  or  transports  Qroup  I 
through  Group  IV  petroleum  oils,  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a)(l)-(4), 
response  equipment  identified  for  Tier  1 
plan  credit  must  be  capable  of  being 
'mobilized  and  en  route  to  the  scene  of 
a  discharge  within  2  hours  of 
notification.  The  notification  procedures 
identified  in  the  plan  must  provide  for 
notification  and  authorization  of 
mobilization  of  identified  Tier  1 
response  resoiuces — 

(1)  Either  direcUy  or  through  the 
qxialified  individtial;  and 

(2)  Within  30  minutes  of  a  discovery 
of  a  discharge  or  substantial  threat  of 
discharge. 

(h)  Response  resources  identified  for 
Tier  2  and  Tier  3  plan  credit  must  be 
capable  of  arriving  on  scene  within  the 
time  soecified  for  the  applicable  tier. 

(i)  Tne  response  plan  tor  a  facility  that 
is  located  in  any  environment  with  year- 
round  preapproval  for  use  of  dispersants 
and  that  handles,  stores,  or  transports 
Group  n  or  in  persistent  petroleiun  oils 
■may  request  a  credit  for  up  to  25  percent 
of  the  on-water  recovery  capability  set 
forth  by  this  part.  To  receive  this  credit, 
the  facility  ovmer  or  operator  must 
identify  in  the  plan  and  ensure,  by 
contract  or  other  approved  means  as 
described  in  S  154.1028(a)(l)-(4),  the 
availability  of  specified  resources  to 
apply  the  dispersants  and  to  monitor 
their  effectiveness.  Hie  extent  of  the 
credit  will  be  based  on  the  volumes  of 
the  dispersant  available  to  sustain 
operations  at  the  manufacturers' 
recommend  dosage  rates.  Resources 
identified  for  plan  credit  should  be 
capable  of  being  on  scene  within  12 
hours  of  a  discovery  of  a  discharge. 
Identification  of  these  resources  does 
not  imply  that  they  will  be  authorized 
for  use.  Actual  audiorization  for  use 


during  a  spill  response  will  be  governed 
by  the  provisions  of  the  NOP  and  the 
appUcable  AGP. 

Cj)  A  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Group  I 
through  Group  IV  petroleum  oils  must 
identify  response  resources  with 
firefi^ting  capability.  The  owner  or 
operator  of  a  fodlity  that  does  not  have 
adequate  firefighting  resources  located 
at  the  facility  or  that  can  not  rely  on 
sufficient  local  firefighting  resources 
must  identify  and  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  154.1028(a)(l>-(4),  the  availability  of 
adequate  firefighting  resources.  The 
response  plan  must  also  identify  an 
individual  located  at  the  facility  to  wori^ 
with  the  fire  department  for  petroleum 
oil  fires.  This  individual  shall  also 
verify  that  sufficient  well-trained 
firefighting  resources  are  available 
withhi  a  reasonable  time  to  respond  to 
a  worst  case  discharge.  The  inmvidual 
may  be  the  qualified  individual  as 
defined  in  S  154.1020  and  identified  in 
the  response  plan  or  another 
appropriate  individual  located  at  the 
faciUty. 

(k)  The  response  plan  for  a  facility 
that  handles,  stores,  or  transports 
Groups  I  through  IV  petroleum  oils  must 
identify  equipment  and  required 
personnel  available,  by  contract  or  other 
approved  means  as  described  in 
§  154.1028(a)  (l)-(4),  to  protect  fish  and 
wildlife  and  sensitive  enviroiunents. 

(1)  Except  as  set  out  in  paragraph 
(k)(2)  of  this  section,  the  identified 
response  resources  must  include  the 
quantities  of  boom  sufficient  to  protect 
fish  and  wildlife  and  sensitive 
environments  as  required  by 

§  154.1035(b)(4). 

(2)  The  resources  and  response 
methods  identified  in  a  fedlity  resgpnse 
plan  must  be  consistent  with  the 
required  resources  and  resjMnse 
methods  to  be  used  in  fish  and  wildlife 
and  sensitive  environments,  contained 
in  the  appropriate  AGP.  Fadlity  owners 
or  operators  shall  ensure  that  their 
response  plans  are  ii:  accordance  with 
the  AGP  in  effect  6  months  prior  to 
initial  plan  submission  or  the  annual 
plan  review  required  under 

§  154.1065(a).  Facility  owners  or 
operators  are  not  required  to,  but  may  at 
their  option,  conform  to  an  AGP  which 
is  less  than  6  months  old  at  the  time  of 
plan  submission. 

(1)  The  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Groups  I 
through  IV  petroleum  oils  must  identify 
an  oil  spill  removal  organization(s)  with 
response  resources  that  are  available,  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a)  (1H4),  to 
effect  a  shoreline  cleanup  operation 


commensurate  with  the  quantity  of 
emulsified  petroleum  oil  to  be  planned 
for  in  shoreline  cleanup  operations. 
'  (1)  Except  as  required  in  paragraph 
(1)(2)  of  this  section,  the  shoreline 
cleanup  response  resources  required 
must  be  determined  as  described  in 
appendix  C  of  this  part. 

(2)  The  resources  and  response 
methods  identified  in  a  facility  response 
plan  must  be  consistent  with  the 
required  shoreline  cleanup  resources 
and  methods  contained  in  the 
appropriate  AGP.  Facility  owners  or 
operators  shall  ensure  that  their 
response  plans  are  in  accordance  with 
the  ACP  in  efiiect  6  months  prior  to 
initial  plan  submission  or  the  annual 
plan  review  required  under 
§  154.1065(a).  FaciUty  owners  or 
operators  are  not  required  to,  but  may  at 
their  option,  conform  to  an  ACP  which 
is  less  than  6  months  old  at  the  time  of 
plan  submission. 

(m)  Appendix  C  of  this  part  describes 
the  procedures  to  determine  the 
maximum  extent  practicable  quantity  of 
response  resources  that  must  be 
identified  and  available,  by  contract  or 
other  approved  means  as  described  in 
§  154.1028(a)  (l)-(4),  for  the  maximum 
most  probable  discharge  volume,  and 
for  each  worst  case  discharge  response 
tier. 

(1)  Included  in  appendix  C  of  this  part 
is  a  cap  that  recognizes  the  practical  and 
technical  limits  of  response  capabilities 
that  an  individual  facility  owner  or 
operator  can  be  expected  to  contract  for 
in  advance. 

(2)  Table  5  in  appendix  C  of  this  part 
lists  the  caps  that  apply  in  February  18, 
1993,  and  February  18, 1998.  Depending 
on  the  quantity  and  type  of  petroleum 
oil  handled  by  the  fedUty  and  the 
feciUty's  geographic  area  of  operations, 
the  resource  capability  caps  in  this  table 
may  be  reached.  The  owner  or  operator 
of  a  facility  whose  estimated  recovery 
capacity  exceeds  the  applicable 
contracting  caps  in  Table  5  shall 
identify  sources  of  additional 
equipment  equal  to  twice  the  cap  listed 
in  Tiers  1,  2,  and  3  or  the  amount 
necessary  to  reach  the  calculated 
planning  volume,  whichever  is  lower. 
The  identified  resources  must  be 
capable  of  arriving  on  scene  not  later 
than  the  Tier  1,  2,  and  3  response  times 
in  this  section.  No  contract  is  required. 
While  general  listings  of  available 
response  equipment  may  be  used  to 
identify  additional  sources,  a  response 
plan  must  identify  the  specific  sources, 
locations,  and  quantities  of  equipment 
that  a  facility  owner  or  operator  has 
considered  in  his  or  her  planning.  When 
Usting  Coast  Guard  classified  oil  spill 
removal  organization(s)  which  have 


sufficient  removal  capacity  to  recover 
the  volume  above  the  response 
capability  cap  for  the  specific  faciUty,  as 
specified  in  Table  5  in  appendix  C  of 
this  part,  it  is  not  necessary  to  list 
specific  quantities  of  equipment. 

(n)  The  Coast  Guard  will  initiate  a 
review  of  cap  increases  and  other 
requirements  contained  within  this 
subpart  that  are  scheduled  to  be  phased 
in  over  time.  Any  changes  in  the 
requirements  of  this  section  will  occur 
through  a  pubUc  notice  and  comment 
process. 

(1)  During  this  review,  the  Coast 
Guard  wiU  determine  if  the  scheduled 
increase  for  February  1998  remains 
practicable,  and  wiU  also  establish  a 
specific  cap  for  2003.  The  review  wiU 
include  but  is  not  limited  to^ 

(i)  Increase  in  skimming  efficiencies 
and  design  technology; 

(ii)  Oil  tracking  tecbnology; 

(iii)  High  rate  response  techniques; 

(iv)  Other  applicable  response 
technologies;  and 

(v)  Increases  in  the  avaihibihty  of 
private  response  resources. 

(2)  AU  scheduled  future  requirements 
wiU  take  effect  unless  the  Coast  Guard 
determines  that  they  are  not  practicable. 
Scheduled  changes  will  be  effective  in 
February  1998  and  2003  unless  the 
review  of  the  additional  requirements 
has  not  been  completed  by  the  Coast 
Guard.  If  this  occurs,  the  additional 
requirements  will  not  be  effective  until 
90  days  after  pubUcation  of  a  Federal 
Register  notice  with  the  results  of  the 
review. 

§164.1047    Reeponae  plan  development 
and  cvaiuaeon  cftlsrts  tor  tociitt(aa  that 
handia,  atora,  or  transport  Qroup  V 
patooiauin  oila. 

(a)  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 

V  petroleum  oils  must  pronde 
information  in  his  or  her  response  plan 
that  identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
Group  V  petroleum  oils  to  the  maximum 
extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  locate,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 

V  petroleum  oil  must  ensure  that  any 
equipment  identified  in  a  response  plan 
is  capable  of  operating  in  the  conditions 
exp^ed  in  the  geographic  area(s)  in 
which  the  facility  operates  using  the 
criteria  in  Table  1  of  appendix  C  of  this 
part.  When  evaluating  the  operability  of 
equipment,  the  facility  owner  or 
operator  must  consider  limilaUons  that 
are  identified  in  the  ACPs  for  the  COTP 
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zones  in  which. the  facility  operates, 
including — 

(1)  Ice  conditions;  ' 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 
V  petroleum  oil  must  identify  the 
response  resources  that  are  available  by 
contract  or  other  approved  means  as 
described  in  §  154.1028.  The  equipment 
identified  in  a  response  plan  must 
include — 

(1)  Sonar,  sampling  equipment,  or 
other  methods  for  locating  the 
petroleum  oil  on  the  bottom  or 
suspended  in  the  water  column; 

(2)  Containment  boom,  sorbent  boom, 
silt  ciulains.  or  other  methods  for 
containing  the  petroleima  oil  that  may 
remain  floating  on  the  surface  or  to 
reduce  spreading  on  the  bottom; 

(3)  Dredges,  pumps,  or  other 
equipment  necessary  to  recover 
petroleum  oil  from  Uie  bottom  and 
shoreline; 

(4)  Equipment  necessary  to  assess  the 
impact  of  such  discharges;  and 

(5)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  petroleum  oil 
handled,  stored,  or  transported. 

(d)  Response  resources  identified  in  a 
response  plan  for  a  facility  that  handles, 
stores,  or  transports  Group  V  petroleimi 
oils  imder  paragraph  (c)  of  this  section 
must  be  capable  of  being  at  the  spill  site 
within  24  hours  of  discovery  of  a 
discharge. 

(e)  A  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Group  V 
petroleum  oils  must  identify  response 
resources  with  firefighting  capability. 
The  owner  or  operator  of  a  facility  that 
does  not  have  adequate  firefighting 
resources  located  at  the  facility  or  that 
can  not  rely  on  sufficient  local 
firefighting  resources  must  identity  and 
ensiue.  by  contract  or  other  approved 
means  as  described  in  §  154.1028,  the 
availabiUty  of  adequate  firefighting 
fesoim»s.  The  response  plan  must  also 
identify  an  individual  located  at  the 
facility  to  work  with  the  fire  department 
for  petroleum  oil  fires.  This  individual 
shall  also  verify  that  sufficient  well- 
trained  firefighting  resources  are 
available  within  a  reasonable  response 
time  to  a  worst  case  scenario.  The 
individual  may  be  the  qualified 
individual  as  defined  in  §  154.1020  and 
identified  in  the  response  plan  or 
another  appropriate  individual  located 
at  the  fadUty. 

1154.1060   Trainins. 

(a)  A  response  plan  submitted  to  meet 
the  requirements  of  §§  154.1035  or 


154.1040,  as  appropriate,  must  identify 
the  training  to  be  provided  to  each 
individual  with  responsibilities  under 
the  plan.  A  facility  owner  or  operator 
must  identify  the  method  to  be  used  for 
training  any  volunteers  or  casual 
laborers  used  during  a  response  to 
comply  with  the  requirements  of  29  CFR 
1910.120. 

(b)  A  facility  owner  or  operator  shall 
ensure  the  maintenance  of  records 
sufficient  to  document  training  of 
facility  personnel;  and  shall  make  them 
available  for  inspection  upon  request  by 
the  U.S.  Coast  Guard.  Records  for 
facility  personnel  must  be  maintained  at 
the  facility  for  3  years. 

(c)  Where  applicable,  a  facility  owner 
or  operator  shall  ensure  that  an  oil  spill 
removal  organization  identified  in  a 
response  plan  to  meet  the  requirements 
of  this  subpart  maintains  records 
sufficient  to  docimient  training  for  the 
organization's  personnel  and  shall  make 
them  available  for  inspection  upon 
request  by  the  facility's  management 
personnel,  the  qualified  individual,  and 
U.S.  Coast  Guard.  Records  must  be 
maintained  for  3  years  following 
completion  of  training. 

(d)  The  facihty  owner  or  operator 
remains  responsible  for  ensuring  that  all 
private  response  personnel  are  trained 
to  meet  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
standards  for  emergency  response 
operations  in  29  CFR  1910.120. 

S  154.1055    Exercises. 

(a)  A  response  plan  submitted  by  an 
owner  or  operator  of  an  MTR  facility 
must  include  an  exercise  program 
containing  both  announced  and 
unannounced  exercises.  The  following 
are  the  minimum  exercise  requirements 
for  facilities  covered  by  this  subpart: 

(1)  Qualified  individual  notification 
exercises  (qu2irterly). 

(2)  Spill  management  team  tabletop 
exercises  (annually).  In  a  3-year  period, 
at  least  one  of  these  exercises  must 
include  a  worst  case  discharge  scenario. 

(3)  Equipment  deployment  exercises: 
(i)  Semiannually  for  facility  owned 

and  operated  equipment. 

(ii)  Annually  for  oil  spill  removal 
organization  equipment. 

(4)  Emergency  procedures  exercises 
(optional). 

(5)  Annually,  at  least  one  of  the 
exercises  listed  in  §  154.1055(a)(2) 
through  (4)  must  be  unannounced. 
Unannounced  means  the  personnel 
participating  in  the  exercise  must  not  be 
advised  in  advance,  of  the  exact  date, 
time  and  scenario  of  the  exercise. 

(6)  The  facility  owner  or  operator 
shall  design  the  exercise  program  so  that 
all  components  of  the  response  plan  are 


exercised  at  least  once  every  3  years.  All 
of  the  components  do  not  have  to  be 
exercised  at  one  time;  they  may  be 
exercised  over  the  3-year  period  through 
the  required  exercises  or  through  an 
Area  exercise. 

(b)  A  facility  owner  or  operator  shall 
participate  in  imannoimced  exercises, 
as  directed  by  the  COTP.  The  objectives 
of  the  imannounced  exercises  will  be  to 
test  notifications  and  equipment 
deployment  for  response  to  the  average 
most  probable  discharge.  After 
participating  in  an  unannotmced 
exercise  directed  by  a  COTP,  the  owner 
or  operator  will  not  be  required  to 
participate  in  another  COTP  initiated 
imannoimced  exercise  for  at  least  3 
years  from  the  date  of  the  exercise. 

(c)  A  facihty  owner  or  operator  shall 
participate  in  Area  exercises  as  directed 
by  the  appUcable  On-Scene  Coordinator. 
The  Area  exercises  will  involve 
equipment  deployment  to  respond  to 
the  spill  scenario  developed  by  the 
Exercise  Design  Team,  of  which  the 
fadUty  owner  or  operator  will  be  a 
member.  After  partidpating  in  an  Area 
exerdse*  a  facihty  owner  or  operator 
will  not  be  required  to  participate  in 
another  Area  exerdse  for  at  least  6 
years. 

(d)  The  fadhty  owner  or  operator 
shall  ensure  that  adequate  records  of  all 
required  exercises  are  maintained  at  the 
facihty  for  3  years.  Records  shall  be 
made  available  to  the  Coast  Guard  upon 
request. 

(e)  The  fesponse  plan  submitted  to 
meet  the  requirements  of  this  subpart 
must  specify  the  planned  exercise 
program.  The  plan  must  detail  the 
exercise  program,  including  the  types  of 
exerdses,  frequency,  scope,  objectives 
and  the  scheme  for  exercising  the  entire 
response  plan  every  3  years. 

(f)  CompUance  with  the  National 
Preparedness  for  Response  Exerdse 
Program  (PREP)  Guidelines  will  satisfy 
the  facihty  response  plan  exercise 
requirements. 

§  1 54.1 057    Inspection  and  maintenance  of 
response  resources. 

(a)  A  facility  owner  or  operator 
required  to  submit  a  response  plan 
under  this  part  must  ensure  that — 

(1)  Containment  booms,  skimmers, 
vessels,  and  other  major  equipment 
listed  or  referenced  in  the  plan  are 
periodically  inspeded  and  maintained 
in  good  operating  condition,  in 
accordance  with  manufadurer's 
recommendations,  and  best  commerdal 
practices;  and 

(2)  All  inspection  and  maintenance  is 
documented  and  that  these  records  are 
maintained  for  3  years. 


(b)  For  equipment  which  must  be 
inspected  and  maintained  under  this 
section  the  Coast  Guard  may — 

(1)  Verify  that  the  equipment 
inventories  exist  as  represented; 

(2)  Verify  the  existences  of  records 
reqidred  under  this  section; 

(3)  Verify  that  the  records  of 
inspection  and  maintenance  refled  the 
actual  condition  of  any  equipment  listed 
or  referenced;  and 

(4)  Inspect  and  require  operational 
tests  of  equipment 

(c)  This  section  does  not  apply  to 
containment  booms,  skinuners,  vessels, 
and  other  major  equipment  listed  or 
refsrenced  in  the  plan  and  ensured 
available  from  an  oil  spill  removal 
organization  through  the  written 
ccmsent  required  undn  §  154.1028(a)(5). 

1154.1010  SMbwIeelon  and 
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(a)  The  owner  or  operator  of  a  fsdUty 
to  which  this  subpart  applies  shall 
submit  one  copy  of  a  fedlity  response 
plan  meeting  the  requirements  of  this 
subpart  to  t^  COTP  fcv  initial  review 
and,  if  ^>piopiiate,  apfHoval. 

(b)  The  owner  or  apemltot  of  a  fadUty 
to  which  this  subpart  appUes  shaU 
indude  a  statement  certifying  that  the 
plan  meets  the  ^pUcaUe  requirements 
of  subparts  F.  G,  H,  and  I  of  this  part, 
as  apj»opiiate. 

(c)  For  an  MTR  fsdUty  that  is  located 
in  the  inland  response  zone  whore  the 
EPA  Regional  Administrator  is  the 
predesignated  Feder^  On-Scene 
Coordinator,  the  OOTP  may  consult 
with  the  EPA  Federal  On-Scene 
Coordinator  i«ior  to  any  final  approval. 

(d)  For  an  MTR  fiadUty  identified  in 
S  154.1015(c)  of  this  sub^Mrt  that  is  also 
required  to  prepare  a  response  plan 
under  40  CFR  part  112.  if  the  COTP 
detraminss  that  the  plan  meets  aU 
qipUcable  requirements  and  the  EPA 
Riagional  Administrator  raises  no 
objection  to  the  response  plan  contents, 
the  COTP  will  notify  the  fadUty  owner 
or  opoator  in  writing  that  the  plan  is 
approved. 

(e)  The  plan  wiU  be  vaUd  for  a  period 
of  up  to  5  years.  The  fadUty  owner  or 
operator  must  resulnnit  an  updated  plan 
every  5  years  as  foUows: 

(1)  For  bdUties  identified  in  only 

§  154.1015(b)  of  this  subpart,  the  5-year 
period  will  commence  on  the  date  the 
plan  is  sulnnitted  to  the  COTP. 

(2)  For  fadUties  identified  in 

S  154.1015(c)  of  this  subpart,  the  5-year 
period  wiU  commence  on  the  date  ihe 
COTP  approves  the  plan. 

(3)  AU  resubmitted  re^xmse  plans 
shaU  be  accompanied  by  a  cover  letter 
containing  a  detailed  Usting  of  aU 
revisions  to  the  response  plan. 


(f)  For  an  MTR  fKiUty  identified  in 
S  154.1015(c)(2)  the  COTP  wiU  notify 
the  feciUty  owner  or  operator  in  writing 
that  the  plan  is  approved. 

(g)  If  a  OOTP  determines  that  a  plan 
does  not  meet  the  requirements  of  this 
subpart  either  upon  initial  submission 
or  upon  5-year  resubmission,  the  COTP 
wiU  return  the  plan  to  the  fadUty  owner 
or  operator  along  with  an  explanation  of 
the  response  plui's  defidendes.  The 
owner  or  operator  must  corred  any 
defidendes  in  accOTdanoe  with 

$  154.1070  and  return  the  plan  to  the 
COTP  within  the  time  spedfied  by  the 
COTP  m  the  letter  describing  the 
defidendes. 

(h)  The  bdUty  owner  or  operator  and 
the  qualified  individual  and  the 
alternative  quaUfied  individual  shaU 
each  maintain  a  copy  of  the  most 
current  response  pUm  submitted  to  the 
COTP.  One  copy  must  be  maintained  at 
the  fedUty  in  a  position  where  the  plan 
is  readily  availuile  to  persons  in  chiaige 
of  omducting  transfer  operations. 

1 154.1MB 


(a)  A  fiadUty  owner  or  operator  must 
review  his  or  her  response  plan(8) 
annually.  This  review  shaU  inocvporate 
any  revisions  to  the  plan,  induding 
livings  of  fish  and  vrildUfe  and 
sensitive  enviraunents  identified  in  the 
ACP  in  efiiad  6  months  prior  to  plan 
review. 

(1)  For  an  MTR  fadUty  identified  in 
S  154.1015(c)  of  this  sul^Mrt  as  a 
"significant  and  substantial  harm 
fadUty,"  this  review  must  occur  within 
1  month  of  the  anniversary  date  of 
OOTP  approval  of  the  plan.  For  an  MTR 
fadUty  identified  in  §  154.1015(b)  of 
this  subpart,  as  a  "substantial  harm 
fadUty"  this  review  must  occur  within 
1  month  of  the  auniyeisary  date  of 
submission  of  the  plan  to  the  COTP. 

(2)  The  fadUty  owner  at  operator 
shaU  subndt  any  revision(s)  to  the 
response  plan  to  the  COTP  and  aU  other 
holders  of  the  resp<xise  plan  for 
information  or  approval,  as  appropriate. 

(i)  Along  with  the  revisions,  the 
fadUty  owner  or  operator  shaU  submit 
a  cover  letter  containing  a  detailed 
listing  of  aU  revisions  to  the  response 

(u)  If  no  revisions  are  required,  the 
fadUty  owner  or  operator  shaU  indicate 
the  completion  of  the  annual  review  on 
the  record  of  changes  page. 

(iii)  The  COTP  will  review  the 
revision(s)  submitted  by  the  owner  or 
operator  and  wiU  give  written  notice  to 
the  owner  or  operator  of  any  COTP 
objection(s)  to  the  proposed  revisions 
within  30  days  of  die  date  the 
revision(s)  were  submitted  to  the  COTP. 


The  revisions  shall  become  effective  not 
later  than  30  days  from  their  submission 
to  the  COTP  unless  the  COTP  indicates 
otherwise  in  writing  as  provided  in  this 
paragraph.  If  the  COTP  indicates  that 
the  revision(8)  need  to  be  modified 
before  implementation,  the  owner  or 
operator  wiU  modify  the  revision(8) 
within  the  time  period  set  by  the  COTP. 

(3)  Any  required  revisions  must  be 
entered  in  the  plan  and  noted  on  the 
record  of  changes  page. 

(b)  The  fedUty  owner  or  operator 
shaU  submit  revisions  to  a  previously 
submitted  or  approved  plan  to  the  COTP 
and  aU  other  holders  of  the  response 
plan  for  information  or  approval  within 
30  days,  whenever  there  is — 

(1)  A  change  in  the  fadUty's 
configuration  that  significantly  affects 
the  information  included  in  the 
response  plan; 

(2)  A  change  in  the  type  of  oil 
(petroleum  cdl  group)  handled,  stored, 
or  transported  that  affects  the  required 
respoue  resoiut»s; 

(3)  A  change  in  the  name(8)  or 
capabiUties  of  the  oil  spiU  removal 
(Hsanization  required  by  §  154.1045; 

(4)  A  change  in  the  fsdUty's 
emergency  response  procedures; 

(5)  A  change  in  the  fadUty's  operating 
area  that  indudes  ports  or  geographic 
area(s)  not  covned  by  the  previously 
apiMoved  plan.  A  fKiUfy  may  not 
operate  in  an  area  not  covered  in  a  plan 
previously  submitted  or  api»t>ved,  as 
t^pn^riate,  unless  the  revised  plan  is 
approved  or  interim  operating  approval 
is  received  under  S  154.1025;  or 

(6)  Any  other  changes  that 
significantly  afied  the  implementation 
of  the  plan. 

(c)  &ccept  as  required  in  paragre]^  (b) 
of  this  section,  revisicms  to  personnel 
and  telephone  niunber  Usts  induded  in 
the  response  plan  do  not  require  COTP 
approval.  The  OOTP  and  all  other 
holdere  of  the  response  plan  shall  be 
advised  of  these  revisions  and  jvovided 
a  copy  of  the  revisions  as  they  occur. 

(dj  The  COTP  may  require  a  fadUfy 
owner  or  operator  to  revise  a  response 
plan  at  any  time  as  a  result  of  a 
compUance  inspection  if  the  COTP 
determines  that  the  response  plan  does 
not  meet  the  requirements  of  this 
subpart  or  as  a  result  of  inadequades 
noted  in  the  response  plan  during  an 
actual  pollution  inddent  at.the  faciUty. 


1154.1070 

(a)  The  cognizant  COTP  will  notify 
the  feciUty  owner  or  operator  in  writing 
of  any  defidendes  noted  during  review 
of  a  response  plan,  drills  observed  by 
the  Coast  Guard,  or  inspection  of 
equipment  or  records  maintained  in 
connection  with  this  subpart. 
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(b)  Deficiencies  shall  be  corrected 
within  the  time  period  specified  in  the 
written  notice  provided  by  the  COTP. 
The  facility  owner  or  operator  who 
disagrees  with  a  deficiency  issued  by 
the  OOTF  may  appeal  the  deficiency  to 
the  cognizant  COTP  within  7  days  or  the 
time  specified  by  the  COTP  to  correct 
the  deficiency,  whichever  is  less.  This 
time  commences  fiom  the  date  of 
receipt  of  the  COTP  notice.  The  owner 
or  operator  may  request  a  stay  fivm  the 
OOTP  decision  pending  appeal  in 
accordance  with  §  154.1075. 

(c)  If  the  facility  owner  or  operator 
fails  to.  correct  any  deficiencies  or 
submit  a  written  appeal,  the  COTP  may 
invoke  the  provisions  of  §  154.1025 
prohibiting  the  facility  from  storing, 
handling,  or  transporting  oil. 

1154.1075   Appeal  procaee. 

(a)^  Any  owner  or  operator  of  a  facility 
who  de^res  to  appeal  the  classification 
that  a  facility  could  reasonably  be 
expected  to  caase  substantial  harm  or 
significant  and  substantial  harm  to  the 
environment,  shall  submit  a  written 
request  to  the  cognizant  COTP 
requesting  review  and  reclassification 
by  the  COTP.  The  facility  owner  or 
operator  shall  identify  those  factors  to 
be  considered  by  the  COTP.  The  factors 
to  be  considered  by  the  COTP  regarding 
reclassification  of  a  facility  include,  but 
are  not  limited  to,  those  listed  in 
§  154.1016(b).  After  considering  all 
relevant  material  presented  by  the 
fiscility  owner  Or  operator  and  any 
additional  material  available  to  the 
COTP,  the  COTP  will  notify  the  facility 
owner  or  operator  of  the  decision  on  the 
reclassification  of  the  facility. 

(b)  Any  faciUty  owner  or  operator 
directly  affected  by  an  initial 
determination  or  action  of  the  COTP 
may  submit  a  written  request  to  the 
cognizant  COTP  reqiiesting  review  and 
reconsideration  of  the  COTP's  decision 
or  action.  The  facility  owner  or  operator 
shall  identify  those  factors  to  be 
considered  by  the  COTP  in  making  his 
or  her  decision  on  reconsideration. 

(c)  Within  10  days  of  the  COTP's 
decision  imder  paragraph  (b)  of  this 
section,  the  facility  owner  or  operator 
may  appeal  the  decision  of  the  COTP  to 
the  District  Commander.  This  appeal 
shall  be  made  in  writing  via  the 
cognizant  COTP  to  the  District 
Commander  of  the  district  in  which  the 
office  of  the  COTP  is  located. 

(d)  Within  30  days  of  the  [hstrict 
Commander's  decision,  the  facility 
owner  or  operator  may  formally  appeal 
the  decision  of  the  District  Commander. 
This  appeal  shall  be  submitted  in 
writing  to  Commandant  (G-MEP)  via  the 
District  Conunander. 


UMI 


(e)  When  considering  an  appeal,  the 
COTP,  District  Commander,  or 
Commandant  may  stay  the  effect  of  the 
decision  or  action  being  appealed 
pending  the  determination  of  the 
appeal. 

3.  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  G— Additional  Response  Plan 
Requirements  for  a  Trans  Alaska  Pipeline 
Authorization  Act  (TAPAA)  Facility 
Operating  In  Prince  WilHam  Sound,  Alaska 

§154.1110  Purpose  and  applicability. 

154.1115  IDefinitions. 

154.1120  Operating  restrictions  and  interim 

operating  authorization. 
154.1125  Additional  response  plan 

requirements. 
154.1130  Requirements  for  prepositioned 

response  equipment. 
154.1135  Response  plan  development  and 

evaluation  criteria. 
154.1140  TAPAA  fecility  contracting  with  a 

vessel. 

Subpart  G — Additional  Response  Plan 
Requirements  for  a  Trans-Alaska 
Pipeline  Authorization  Act  (TAPAA) 
Facility  Operating  in  Prince  William 
Sound,  Alaska 

§154.1110    Purpose  and  applicability. 

(a)  This  subpart  establishes  oil  spill 
response  planning  requirements  for  a 
facility  permitted  under  the  Tans-Alaska 
Pipeline  Authorization  Act  (TAPAA),  in 
addition  to  the  requirements  of  subpari 
F  of  this  part.  The  requirements  of  this 
subpart  are  intended  for  use  in 
developing  response  plans  and 
identifying  response  resources  during 
the  planning  process.  They  are  not 
performance  standards. 

(b)  The  information  required  by  this 
subpart  must  be  included  in  the  Prince 
William  Sound  facility-specific 
appendix  to  the  facility  response  plan 
required  by  subpart  F  of  this  part. 

§154.1115    Definitions. 

In  addition  to  the  definitions  in  this 
section,  the  definitions  in  §§  154.105 
and  154.1020  apply  to  this  subpart.  As 
used  in  this  subpart — 

Cnjde  oil  means  any  liquid 
hydrocarbon  mixture  occurring 
naturally  in  the  earth,  whether  or  not 
treated  to  render  it  suitable  for 
transportation,  and  includes  crude  oil 
from  which  certain  distillate  fractions 
may  have  been  removed,  and  crude  oil 
to  which  certain  distillate  fractions  may 
have  been  added. 

Non-crude  oil  means  any  oil  other 
than  crude  oil. 

Prince  William  Sound  means  all  State 
and  Federal  waters  within  Prince 
William  Sound,  Alaska,  including  the 
approach  to  Hinchinbrook  Entrance  out 
to  and  encompassing  Seal  Rocks. 


§  154.1 120   OpsrMNii  restrictkMis  and 

MlSnfffl  OpMMMf  MnMOfUMlOAa 

(a)  The  owner  or  operator  of  a  TAPAA 
facility  may  not  operate  in  Prince 
WilUam  Soimd.  Alaska,  imless  the 
requirements  of  this  subpart  as  well  as 

§  154.1025  have  been  met.  The  owner  or 
operator  of  a  TAPAA  faciUty  shall 
certify  to  the  COTP  that  he  or  she  has 
provided,  through  an  oil  spill  removal 
organization  reqtiired  by  §  154.1125,  the 
necessary  response  resources  to  remove, 
to  the  maximum  extend  practicable,  a 
worst  case  discharge  or  a  discharge  of 
200,000  barrels  of  oil,  whichever  is 
grater,  in  Prince  William  Sound. 

(b)  Coast  Guard  approval  of  a  TAPAA 
facility  response  plan  is  effective  only 
so  long  as  die  appropriate  Regional 
Qtizens  Advisory  Council(s)  is  funded 
pursuant  to  the  requirements  of  section 
5002(k)  of  the  Oil  Pollution  Act  of  1990 
(Pub.  L.  101-380;  104  Stat  484,  550). 

§154.1125    Addlttonal  response  plan 
requlrsments.  > 

(a)  The  owner  or  operator  of  a  TAPAA 
facility  shall  include  the  following 
information  in  the  Prince  William 
Sound  appendix  to  the  response  plan 
required  by  subpart  F  of  this  part: 

(1)  Oil  spill  removal  organization. 
Identification  of  an  oil  spill  removal 
organization  that  shall — 

(i)  Perform  response  activities; 

(ii)  Provide  oil  spill  removal  and 
containment  training,  including  training 
in  the  operation  of  prepositioned 
equipment  for  pereonnel,  including 
local  residents  and  fisherman,  from  the 
following  locations  in  Prince  William 
Sotmd: 

(A)  Valdez; 

(B)  Tatitlek; 

(C)  Cordova; 
P)  Whittier; 

(E)  Chenega;  and 

(F)  Fish  hatcheries  located  at  Port  San 
Juan,  Main  Bay,  Esther  Island,  Cannery 
Creek,  and  Solomon  Gulch. 

(iii)  Provide  a  plan  for  training,  in 
addition  to  the  personnel  Usted  in 
paragraph  (a)(l)(ii)  of  this  section, 
sufficient  numbers  of  trained  personnel 
to  remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge;  and 

(iv)  Address  the  responsibiUties 
required  in  §  154.1035(b)(3)(iii). 

(2)  Exercises.  Identification  of 
exercise  procedures  that  must — 

(i)  Provide  for  two  exercises  of  the  oil 
spill  removal  organization  each  year 
that  test  the  ability  of  the  prepositioned 
equipment  and  trained  personnel 
required  under  this  subpart  to  perionn 
effectively; 

(ii)  Consist  of  both  annoimced  and 
unannounced  drills;  and 


(iii)  Include  design(s)  for  exercises 
that  test  either  the  entire  appendix  or 
individual  coraponents(s). 

(3)  Testing,  inspection,  and 
certification.  Identification  of  a  testing, 
inspecting,  and  certification  program  for 
the  prepositioned  response  equipment 
required  in  §  154.1130  that  must 
provide  for — 

(i)  Aimual  testing  and  equipment 
inspection  in  accordance  with  the 
manufacturer's  recommended 
procediu^s,  to  include — 

(A)  Start-up  and  running  imder  load 
all  electrical  motors,  pumps,  power 
packs,  air  compressors,  internal 
combustion  engines,  and  oil  recovery 
devices;  and 

(B)  Removal  for  inspection  of  no  less 
than  one-third  of  required  boom  from 
storage  annually,  such  that  all  boom 
wiU  have  been  removed  and  inspected 
within  a  period  of  3  years;  and 

(ii)  Records  of  equipment  tests  and 
inspection. 

(iii)  Use  of  an  independent  entity  to 
certiiy  that  the  equipment  is  on-site  and 
in  good  operating  condition  and  that 
required  tests  and  inspection  have  been 
preformed.  The  independent  entity 
must  have  appropriate  training  and 
expertise  to  provide  this  certification. 

(4)  Prepositioned  response  equipment. 
Identification  and  location  of  the 
prepositioned  response  equipment 
required  in  §  154.1130  including  the 
m^e,  model,  and  effective  daily 
recovery  rate  of  each  oil  recovery 
resource. 

(b)  The  owner  or  operator  of  a  TAPAA 
facility  shall  submit  to  the  COTP  a 
schedule  for  the  training  and  drills 
required  by  the  geographic-specific 
appendix  for  Prince  WilUam  Soimd  for 
the  following  calendar  year. 

(c)  All  records  required  by  this  section 
must  be  available  for  inspection  by  the 
COTP. 

§154.1130    Requirements  for 
prepositioned  response  equipment 

The  owner  or  operator  of  a  TAPAA 
facility  shall  provide  the  following 
prepositioned  response  equipment, 
located  within  Prince  WilUam  Soimd,  in 
addition  to  thatrequired  by  §§  154.1035, 
154.1045,  or  154.1050: 

(a)  On-water  recovery  equipment  with 
a  minimum  effective  daily  recovery  rate 
of  30,000  barrels  capable  of  being  a 
scene  within  2  hours  of  notification  of 

a  discharge. 

(b)  On-water  storage  capacity  of 
100,000  barrels  for  recovered  oily 
material  capable  of  being  on  scene 
within  2  hours  of  notification  of  a 
discharge. 

(c)  On-water  recovery  equipment  with 
a  minimum  effective  daily  recovery  rate 


of  40,000  barrels  capable  of  being  on 
scene  within  18  hours  of  notification  of 
discbarge. 

(d)  On-water  storage  capacity  of 
300,000  barrels  for  recovered  oily 
material  capable  of  being  on  scene 
within  12  hours  of  notification  of  a 
discharge. 

(e)  On-water  recovery  devices  and 
storage  equipment  located  in 
commimities  at  strategic  locations. 

(f)  Equipment  as  identified  below,  for 
the  locations  identified  in 

§  154.1125(a)(l)(ii)  sufficient  for  the 
protection  of  the  environment  in  these 
locations: 

(1)  Boom  appropriate  for  the  specific 
locations. 

(2)  Sufficient  boats  to  deploy  boom 
and  sorbents. 

(3)  Sorbent  materials. 

(4)  Personnel  protective  clothing  and 
equipment. 

(5)  Survival  equipment. 

(6)  First  aid  supplies. 

(7)  Buckets,  shovels,  and  various 
other  tools. 

(8)  Decontamination  equipment. 

(9)  ShoreUne  cleanup  equipment. 

(10)  Mooring  equipment. 

(11)  Anchored  buoys  at  appropriate 
locations  to  faciUtate  the  positioning  of 
defensive  boom. 

(12)  Other  appropriate  removal 
equipment  for  the  protection  of  the 
environment  as  identified  by  the  COTP. 

§  1 54.1 1 35    Response  plan  development 
and  evaluation  criteria 

The  following  response  times  must  be 
used  in  determining  the  on  scene  arrival 
time  in  Prince  WilUam  Sound  for  the 
response  resoiuces  required  by 
§154.1045: 


Tier1 
(hrs.) 

Tier  2 
(hrs.) 

tief  3 

(hrs.) 

Prince  William 
Sound  Area  ... 

12 

24 

36 

§  154.1140    TAPAA  facility  contracting  with 
a  vessel. 

The  owner  or  operator  of  a  TAPAA 
facility  may  contract  with  a  vessel 
owner  or  operator  to  meet  some  of  all 
of  the  requirements  of  subpart  G  of  part 
155  of  this  chapter.  The  extent  to  which 
these  requirements  are  met  by  the 
contractual  arrangement  will  be 
determined  by  the  COTP. 

4.  Subpart  H,  consisting  of 
§§  154.1210  Uirough  154.1228.  is  added 
to  read  as  follows: 

Subpart  H— Response  Plans  for  Animal 
Fats  and  Vegetable  Oils  Facilities 

154.1210    Purpose  and  applicability. 
154.1220    Response  plan  submission 
requirements. 


154.1225    Response  plan  development  and 
evaluation  criteria  for  facilities  that 
handle,  store,  or  transport  animal  fats 
and  vegetable  oils. 

154.1228    Methods  of  ensuring  the 

availability  of  response  resources  by 
contract  or  other  approved  means. 

Subpart  H — Response  Plans  for 
Animal  Fats  and  Vegetable  Oils 
Facilities 

§154.1210    Purpose  and  applicability. 

This  subpart  establishes  oil  spill 
response  planning  requirements  for  an 
owner  or  operator  of  a  facility  that 
handles,  stores,  or  transports  animal  fats 
and  vegetable  oils.  The  requirements  of 
this  subpart  are  intended  for  use  in 
developing  respKinse  plans  and 
identifying  response  resources  during 
the  planning  process.  They  are  not 
performance  standards. 

§  154.1220    Response  plan  submission 
requirecTwnts. 

An  owner  or  operator  of  a  facibty  that 
handles,  stores,  or  transports  animal  fats 
and  vegetable  oils  shall  submit  a 
response  plan  in  accordance  with  the 
requirements  of  this  subpart,  and  with 
all  sections  of  subpart  F  of  this  part, 
except  §§  154.1045  and  154.1047.  which 
apply  to  petroleum  oils. 

§154.1225    Response  plan  development 
artd  evaluation  criteria  for  facilities  that 
handle,  store,  or  transport  animal  fats  and 
vegetable  oils. 

(a)  An  owTier  or  operator  of  a  facility 
that  handles,  stores,  or  transports 
animal  fats  and  vegetable  oils  must 
provide  information  in  his  or  her  plan 
that  identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
animal  fats  and  vegetable  oils  to  the 
maximum  extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  locate,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  faciUty 
that  handles,  stores,  or  transports 
animal  fats  and  vegetable  oils  must 
ensure  that  any  equipment  identified  in 
a  response  plan  is  capable  of  operating 
in  the  conditions  expected  in  the 
geographic  area(s)  in  which  the  facility 
operates  using  the  criteria  in  section  2 
and  Table  1  of  appendix  C  of  this  part. 
When  evaluating  the  operability  of 
equipment,  the  facility  owner  or 
operator  must  consider  limitations  that 
are  identified  in  the  ACPs  for  the  COTP 
zone  in  which  the  faciUty  is  located, 
including — 

(1)  Ice  conditions: 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  N-isibility. 
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(c)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports 
animal  fats  and  vegetable  oils  must 
idmitiiy  the  response  resources  that  are 
available  by  contract  or  other  means  as 
described  in  §  154.1228(a).  The 
equipment  identified  in  a  response  plan 
must  include — 

(1)  Containment  boom,  sorbent  boom, 
or  other  methods  for  containing  oil 
floating  on  the  surface  or  to  protect 
shorelkies  from  impact: 

(2)  Oil  recovery  devices  appropriate 
for  the  type  of  animal  fats  or  vegetable 
oils  handled;  and 

(3)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  oil  handled. 

(d)  Re^Ktnse  resources  identified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of 

'  commencing  an  effective  on-scene 
response  within  the  times  specified  in 
this  paragraph  for  the  applicable 
operating  area: 


Tien 
(hrs.) 

Tier  2 

Tier  3 

Highw  volume 

poft  area 

6 

N/A 

N/A 

Graat  Lakes 

12 

N/A 

N/A 

All  other  nver 

and  canal,  in- 

land, near- 

shore,  and  off- 

shore areas  ... 

12 

N/A 

N/A 

(e)  A  response  plan  for  a  facility  that 
handles,  stores,  or  transports  animal  fats 
and  vegetable  oils  must  identify 
response  resources  mth  firefighting 
capability.  The  owner  or  operator  of  a 
facility  that  does  not  have  adequate 
firefi^ting  resources  located  at  the 
facility  or  that  can  not  rely  on  sufficient 
local  firefighting  resources  must  identify 
and  ensure,  by  contract  or  other 
approved  means  as  described  in 

§  154.1228(a),  the  availability  of 
adequate  firefighting  resources.  The 
response  plan  must  also  identify  an 
individual  located  at  the  facility  to  work 
with  the  fire  department  on  animal  fats 
and  vegetable  oil  fires.  This  individual 
shall  also  verify  that  sufficient  well- 
trained  firefighting  resources  are 
available  within  a  reasonable  response 
time  to  a  worst  case  scenario.  The 
individual  may  be  the  qualified 
individual  as  defined  in  §  154.1020  and 
identified  in  the  response  plan  or 
another  appropriate  individual  located 
at  the  facility. 

(f)  The  response  plan  for  a  facility  that 
is  located  in  any  environment  with  year- 
roimd  preapproval  for  use  of  dispersants 
and  that  handles,  stores,  or  transports 
animal  fats  and  vegetable  oils  may 
request  a  credit  for  up  to  25  percent  of 


the  worst  case  planning  volume  set  forth 
by  subpart  F  of  this  part.  To  receive  this 
credit,  the  facility  owner  or  operator 
must  identify  in  the  plan  and  ensure,  by 
contract  or  other  approved  means  as 
described  in  §  154.1228(a),  the 
availability  of  specified  resources  to 
apply  the  dispersants  and  to  monitor 
their  effectiveness.  The  extent  of  the 
credit  for  dispersants  will  be  based  on 
the  volumes  of  the  dispersant  available 
to  sustain  operations  at  the 
manufacturers'  recommended  dosage 
rates.  Other  spill  mitigation  techniques, 
including  mechanical  dispersal,  may  be 
identified  in  the  response  plan  provided 
they  are  in  accordance  with  the  NCP 
and  the  applicable  ACP.  Resources 
identified  for  plan  credit  should  be 
capable  of  being  on  scene  within  12 
hours  of  a  discovery  of  a  discharge. 
Identification  of  these  resoiut%s  does 
not  imply  that  they  will  be  authorized 
for  use.  Actual  authorization  for  use 
during  a  spill  response  will  be  governed 
by  the  provisions  of  the  NCP  and  the 
applicable  ACP. 

§154.1228  Methods  of  ensuring  ttM 
availability  of  response  resources  by 
contract  or  other  approved  means. 

(a)  When  required  in  this  sub{>art,  the 
availability  of  response  resoiut:es  must 
be  ensured  by  the  following  methods: 

(1)  The  identification  of  an  oil  spill 
removal  organization  with  specified 
equipment  and  personnel  available 
within  stipulated  response  times  in 
specified  geographic  areas.  The 
organization  must  provide  written 
consent  to  being  identified  in  the  plan; 

(2)  A  dociunent  which 

(i)  Identifies  the  persoimel, 

equipment,  and  services  capable  of 
being  provided  by  the  oil  spill  removal 
organization  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(ii)  Sets  out  the  parties' 
acknowledgment  that  the  oil  spill 
removal  organization  intends  to  conunit 
the  resources  in  the  event  of  a  response; 

(iii)  Permits  the  Coast  Guard  to  verify 
the  availability  of  the  identified 
response  resources  through  tests, 
inspections,  and  drills; 

(iv]  Is  referenced  in  the  response  plan; 

(3)  Active  membership  in  a  local  or 
regional  oil  spill  removal  organization 
that  has  identified  specified  personnel 
and  equipment  required  under  this 
subpart  that  are  available  to  response  to 
a  discharge  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(4)  Certification  by  the  facility  owner 
or  operator  that  specified  persoimel  and 
equipment  required  under  this  subpart 
are  owned,  operated,  or  under  the  direct 
control  of  the  facility  owner  or  operator, 
and  are  available  within  stipulated 


response  times  in  the  specified 
geographic  areas;  or 

(5)  A  written  contractual  agreement 
with  an  oil  spill  removal  organization. 
The  agreement  must  identify  and  ensure 
the  availabiUty  of  specified  personnel 
and  equipment  required  under  this 
subpart  within  stipulated  response 
times  in  the  specified  geographic  areas. 

(b)  The  contracts  and  docimaents 
required  in  paragraph  (a)  of  this  section 
must  be  retained  at  the  facifity  and  must 
be  produced  for  review  upon  request  by 
theCOTP. 

5.  Subpart  I,  consisting  of  §§  154.1310 
through  154.1325,  is  added  to  read  as 
follows: 

Subpart  I    Rasponae  Plans  for  Other  Non- 
Patrolaum  Oil  Facilltlas 

154.1310    Purpose  and  applicability. 

154.132t)    Response  plan  submission 
requirements. 

154.1325    Response  plan  development  and 
evaluation  criteria  for  facilities  that 
handle,  store,  or  transport  other  non- 
petroleum  oils. 

Subpart  I — Response  Plans  for  Other 
Non-Petroleum  Oil  Facilities 

§154.1310    Purpose  and  applicability. 

This  subpart  establishes  oil  spill 
response  planning  requirements  for  an 
owner  or  operatCH'  of  a  facility  that 
handles,  stores,  or  transports  other  non- 
petroleiun  oils.  The  requirements  of  this 
subpart  are  intended  for  use  in 
developing  response  plans  and 
identifying  response  resources  during 
the  planning  process.  They  are  not 
performance  standards. 

§  154.1 320    Rasponaa  plan  submiasion 
raQUlramanti. 

An  owner  or  operator  of  a  facility  that 
handles,  stores,  or  transports  other  non- 
petrolemn  oils  shall  submit  a  response 
plan  in  accordance  with  the 
requirements  of  this  subpart,  and  with 
all  sections  of  subpart  F  of  this  part, 
except  §§  154.1045  and  154.1047,  which 
apply  to  petroleum  oils. 

§  154.1325    Raspoftsa  plan  davalopmant 
and  evaluation  critaria  for  facilltlas  that 
handle,  store,  or  transport  ^ar  non- 
patrolaum  oiia. 

(a)  An  owner  or  operator  of  a  faciUty 
that  handles,  stores,  or  transports  other 
non-petroleiun  oils  must  provide 
information  in  his  or  her  plan  that 
identifies — 

(1)  Procediues  and  strategies  for 
responding  to  a  worst  case  discharge  of 
other  non-petroleiun  oils  to  the 
maximum  extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  locate,  recover, 
and  mitigate  such  a  discharge. 


(b)  An  owner  or  operator  of  a  fadUty 
that  handles,  stores,  or  transports  other 
non-petroleum  oils  must  ensme  that  any 
equipment  identified  in  a  response  plan 
is  capable  of  operating  in  the  conditions 
expected  in  the  geographic  area(s)  m 
which  the  facifity  operates  using  the 
criteria  in  Table  1  of  appendix  C  of  this 
part.  When  evaluating  the  operabiUty  of 
equipment,  the  facifity  owner  or 
operator  must  consider  Umitations  that 
are  identified  in  the  ACPs  for  the  COTP 
zone  in  which  the  fadUty  is  located, 
including — 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperatiue  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  faciUty 
that  handles,  stores,  or  transports  other 
non-petroleum  oils  must  identify  the 
response  resources  that  are  available  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a).  The 
equipment  identified  in  a  response  plan 
must  include — 

(1)  Containment  boom,  sorbent  boom, 
or  other  methods  for  containing  oil 
floating  on  the  surface  or  to  protect 
shorelines  from  impact; 

(2)  Oil  recovery  devices  appropriate 
for  the  type  of  other  non-petroleum  oils 
handled;  and 

(3)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  oil  handled. 

(d)  Response  resources  identified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of 
commencing  an  efiective  on-scene 
response  within  the  times  spedfied  in 
this  paragraph  for  the  appUcable 
operating  area:  ° 


Higher  volume  port  area 

Great  Lakes 

All  other  river  and 
canal,  inland,  near- 
shore,  and  offshore 


Tier 

1 
(hrs.) 


6 

12 


12 


Tier 
2 


N/A 
N/A 


N/A 


Tier 
3 


N/A 
N/A 


N/A 


(e)  A  response  plan  for  a  fadlity  that 
handles,  stores,  or  transports  other  non- 
petroleiun  oils  must  identify  response 
resources  with  firefighting  capabiUty. 
The  owner  or  operator  of  a  facility  that 
does  not  have  adequate  firefighting 
resomt»s  located  at  the  fadlity  or  that 
cannot  rely  on  suffident  local 
firefighting  resoinces  must  identify  and 
ensure,  by  contrad  or  other  approved 
means  as  described  in  §  154.1028(a),  the 
availability  of  adequate  firefighting 
resources.  The  response  plan  must  also 
identify  an  individual  located  at  the 
fadlity  to  work  with  the  fire  department 


on  other  non-petroleum  oil  fires.  This 
individual  shall  also  verify  that 
sufficient  well-trained  firefighting 
resources  are  available  within  a 
reasonable  response  time  to  a  worst  case 
scenario.  The  individual  may  be  the 
quahfied  individual  as  defined  in 
§  154.1020  and  identified  in  the 
response  plan  or  another  appropriate 
individual  located  at  the  fadfity. 

(0  The  response  plan  for  a  facility  that 
is  located  in  any  enviroiunent  with  year- 
roimd  preapproval  for  use  of  dispersants 
and  that  handles,  stores,  or  transports 
other  non-petroleiun  oils  may  request  a 
credit  for  up  to  25  percent  of  the  worst 
case  planning  voliune  set  forth  by 
subpart  F  of  this  part.  To  receive  this 
credit,  the  faciUty  owner  or  operator 
must  identify  in  the  plan  and  ensure,  by 
contrad  or  other  approved  means  as 
described  in  §  154.1028(a),  the 
availability  of  spedfied  resources  to 
apply  the  dispersants  and  to  monitor 
their  effectiveness.  The  extent  of  the 
credit  will  be  based  on  the  volumes  of 
the  dispersant  available  to  sustain 
operations  at  the  manufacturers' 
recommended  dosage  rates. 
Identification  of  these  resources  does 
not  imply  that  they  will  be  authorized 
for  use.  Adual  authorization  for  use 
during  a  spill  response  will  be  governed 
by  the  provisions  of  the  NCP  and  the 
applicable  ACP. 

6.  Appendix  C  is  revised  to  read  as 
follows: 

Appendix  C — Guidelinet  for  Determining 
and  Evaluating  Required  ResponM 
RetourcM  for  Facility  Raaponse  Plana 

1.  Purpose 

1.1    The  purpose  of  (his  appendix  is  to 
descxil)e  the  procedures  for  identifying 
response  resources  to  meet  the  requirements 
of  subpart  F  of  this  part.  These  guidelines 
will  be  used  by  the  focility  owner  or  operator 
in  preparing  the  response  plan  and  by  the 
Captain  of  the  Port  (COTP)  when  reviewing 
them.  Response  resources  identified  in 
subparts  H  and  I  of  this  part  should  be 
selected  using  the  guidelines  in  section  2  and 
Table  1  of  this  appendix. 

2.  Equipment  OperabiUty  and  Readiness 

2.1  All  equipment  identified  in  a 
response  plan  must  be  designed  to  operate  in 
the  conditions  expected  in  the  facility's 
geographic  area.  "These  conditions  vary 
widely  based  on  location  and  season. 
Therefore,  it  is  difficult  to  identify  a  single 
stockpile  of  response  equipment  that  will 
function  effectively  in  each  geographic 
location. 

2.2  Facilities  handling,  storing,  or 
transporting  oil  in  more  than  one  operating 
environment  as  indicated  in  Table  1  of  this 
appendix  must  identify  equipment  capable  of 
successfully  functioning  in  each  operating 
environment. 

2.3  When  identifying  equipment  for 
response  plan  credit,  a  facility  owner  or 


operator  must  consider  the  inherent 
limitations  in  the  operebility  of  equipment 
components  and  response  systems.  The 
criteria  in  Table  1  of  this  appendix  should  be 
used  for  evaluating  the  operability  in  a  given 
environment.  These  criteria  reflect  the 
general  conditions  in  certain  opwrating  areas. 

2.3.1     The  Coast  Guard  may  require 
documentation  that  the  boom  identified  in  a 
resptonse  plan  meets  the  criteria  in  Table  1. 
Absent  acceptable  documentation,  the  Coast 
Guard  may  require  that  the  boom  be  tested 
to  demonstrate  that  it  meets  the  criteria  in 
Table  1.  Testing  must  be  in  accordance  with 
ASTM  F  715.  ASTM  F  989.  or  other  tests 
approved  by  the  Coast  Guard. 

2.4  Table  1  of  this  appendix  lists  criteria 
for  oil  recovery  devices  and  boom.  All  other 
equipment  necessary  to  sustain  or  8up(x>rt 
response  operations  in  the  specified 
operating  environment  must  be  designed  to 
function  in  the  same  conditions.  For 
example,  boats  which  deploy  or  support 
skimmers  or  booip  must  be  capable  of  tieing 
safely  operated  in  the  significant  wave 
heights  listed  for  the  applicable  operating 
environment. 

2.5  A  facility  owner  or  operator  must 
refer  to  the  applicable  local  conUngency  plan 
or  ACP,  as  appropriate,  to  determine  if  ice, 
debris,  and  weather-related  visibility  are 

•  significant  factors  in  evaluating  the 
operability  of  equipment.  The  local 
contingency  plan  or  ACP  will  also  identify 
the  average  temperature  ranges  expected  in 
the  fecility's  operating  area.  All  equipment 
identified  in  a  response  plan  must  be 
designed  to  operate  within  those  conditions 
or  ranges. 

2.6  The  requirements  of  subparts  F.  G,  H 
and  I  of  this  part  establish  response  resource 
mobilization  and  response  times  The 
distance  of  the  facility  from  the  storage 
location  of  the  response  resources  must  be 
used  to  determine  whether  the  resources  can 
arrive  on  scene  within  the  stated  time.  A 
facility  owner  or  operator  shall  include  the 
time  for  notification,  mobilization,  and  travel 
time  of  response  resources  identified  to  meet 
the  maximum  most  probable  discharge  and 
Tier  1  worst  case  discharge  respwnse  time 
requirements  For  subparts  F  and  G,  tier  2 
and  3  response  resources  must  be  notified 
and  mobilized  as  necessan,'  to  meet  the 
requirements  for  arrival  on  scene  in 
accordance  with  S§  154  1045  or  154  1047  of 
subpart  F.  or  §154.1135  of  subpart  G,  as 
appropriate.  An  on  water  speed  of  5  knots 
and  a  land  speed  of  35  miles  per  hour  is 
assumed  unless  the  facility  owner  or  operator 
can  demonstrate  otherwise 

2.7  For  subparts  F  and  G,  in  identifying 
equipment,  the  facility  owner  or  operator 
shall  list  the  storage  location,  quantity-,  and 
manufacturer's  make  and  model  For  oil 
recovery  devices,  the  effective  daily  recovery- 
cap>acity.  as  determined  using  section  6  of 
this  appendix  must  be  included.  For  boom 
the  overall  boom  height  (draft  plus  freeboard) 
should  be  included.  A  facility  owner  or 
operator  is  responsible  for  ensuring  thai 
identified  boom  has  compxatible  connectors. 

2  8    For  subparts  H  and  I.  in  identify  ing 
equipment,  the  facility  owner  or  opei^tor 
shall  list  the  storage  location,  quantity,  and 
manufacturers  make  and  mode!  For  boom. 


UMI 
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the  overall  boom  height  (draft  plus  freeboard) 
should  be  included.  A  facility  owner  or 
operator  is  responsible  for  ensuring  that 
identified  boom  has  compatible  connectors. 

3.  Detennining  Response  Resources  Required 
for  the  Average  Most  Probable  Discharge 

3.1  A  bcility  owner  or  operator  shall 
identify  sufficient  response  resources 
available,  through  contract  or  other  approved 
means  as  described  in  §  154.1028(a),  to 
respond  to  the  average  most  probable 
discharge.  The  equipment  must  be  designed 
to  function  in  the  operating  environment  at 
the  point  of  expected  use. 

-    3.2    The  r^ponse  resources  must  include: 

3.2. 1  1 ,000  fiset  of  containment  boom  or 
two  times  the  length  of  the  largest  vessel  that 
regularly  conducts  oil  transfers  to  or  from  the 
fa^ity,  whichever  is  greater,  and  a  means 
deploying  it  available  at  the  spill  site  within 
1  hour  of  the  discovery  of  a  spill. 

3.2.2  Oil  recovery  devices  with  an 
e£foctive  ditily  recovery  capacity  equal  to  the 
■mount  of  oil  discharged  in  an  average  most 
prbbable  discharge  or  greater  available  at  the 
facility  vvithin  2  hours  of  the  detection  of  an 
oil  discharge. 

3.2.3  Oil  storage  capacity  for  recovered 
oily  material  indicated  in  section  9.2  of  this 
appendix 

4.  Determining  Response  Resources  Required 
for  the  Maximum  Most  Probable  Discharge 

4.1.  A  facility  owner  or  operator  shall 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  154.1028(a),  to 
respmid  to  discharges  up  to  the  maximum 
nxjst  probable  disdbarge  voliune  for  that 
facility.  This  will  require  response  resources 
capable  of  containing  and  collecting  up  to 
1,200  barrels  of  oil  or  10  percent  of  the  worst 
case  discharge,  whichever  is  less.  All 
equipment  identified  must  be  designed  to 
operate  in  the  applicable  operating 
environment  specified  in  Table  1  of  this 
appendix. 

4.2  Oil  recovery  devices  identified  to 
meet  the  applicable  maximum  most  probable 
discharge  voliune  planning  criteria  must  be 
located  such  that  they  arrive  on  scene  within 
6  hours  in  higher  volimie  port  areas  (as 
defined  in  154.1020)  and  the  Great  Lakes  and 
within  12  hours  in  all  other  areas. 

4.3  Because  rapid  control,  containment, 
and  removal  of  oil  is  critical  to  reduce  spill 
impact,  the  effective  daily  recovery  capacity 
for  oil  recovery  devices  must  equal  SO 
percent  of  the  planning  volume  applicable 
far  the  facility  as  determined  in  section  4.1 
ot  this  appendix  The  effective  daily  recovery 
capacity  for  oil  recovery  devices  identified  in 
the  plan  must  be  determined  using  the 
criteria  in  section  6  of  this  appendix. 

4.4  In  addition  to  oil  recovery  capacity, 
the  plan  must  identify  sufficient  quantities  of 
containment  boom  available,  by  contract  or 
other  approved  means  as  described  in 

§  154.1028(a),  to  arrive  within  the  required 
response  times  for  oil  collection  and 
containment  and  for  protection  of  fish  and 
wildlife  and  sensitive  environments.  While 
the  regulation  does  not  set  required 
quantities  of  boom  for  oil  collection  and 
containment,  the  response  plan  must  identify 


and  ensure,  by  contract  or  other  approved 
means  as  described  in  §  154.1028(a),  the 
availability  of  the  boom  identified  in  the  plan 
for. this  purpose. 

4.5  The  plan  must  indicate  the 
availability  of  temporary  storage  capacity  to 
meet  the  guidelines  of  section  9.2  of  this 
appendix.  If  available  storage  capacity  is 
insufficient  to  meet  this  level,  then  the 
effective  daily  recovery  capacity  must  be 
derated  to  the  limits  of  the  available  storage 
capacity. 

4.6  The  following  is  an  example  of  a 
maximum  most  probable  discharge  volume 
planning  calculation  for  equipment 
identification  in  a  higher  volume  port  area: 
The  facility's  worst  case  discharge  volume  is 
20,000  barrels.  Ten  percent  of  this  is  2,000 
barrels.  Since  this  is  greater  than  1,200 
barrels,  1,200  barrels  is  used  as  the  planning 
volume.  The  effective  daily  recovery  capacity 
must  be  50  percent  of  this,  or  600  barrels  per 
day.  The  ability  of  oil  recovery  devices  to 
meet  this  capacity  will  be  calculated  using 
the  procedures  in  section  6  of  this  appendix 
Temporary  storage  capacity  available  on 
scene  must  equal  twice  the  daily  recovery 
rate  as  indicated  in  section  9  of  this 
apptendix,  or  1,200  barrels  per  day.  This  is 
the  information  the  facility  owner  or  ofterator 
will  use  to  identify  and  ensiue  the 
availability  of,  through  contract  or  other 
approved  means  as  described  in 

§  154.1028(a],  the  required  response 
resources.  The  facility-owner  will  also  need 
to  identify  how  much  boom  is  available  for 
use. 

5.  Determining  Response  Resources  Required 
for  the  Worst  Case  Discharge  to  the 
Maximum  Extent  Practicable 

5.1  A  facility  owner  or  operator  shall 
identify  and  ensiire  availability  of,  by 
contract  or  other  approved  means,  as 
described  in  §  154.1028(a),  sufficient 
response  resources  to  respond  to  the  worst 
case  discharge  of  oil  to  the  maximum  extent 
practicable.  Section  7  of  this  appendix 
describes  the  method  to  determine  the 
required  response  resources. 

5.2  Oil  spill  response  resources  identified 
in  the  response  plan  and  available  through 
contract  or  other  approved  means,  as 
described  in  §  154.1028(a),  to  meet  the 
applicable  worst  case  discharge  planning 
volume  must  be  located  such  that  they  can 
arrive  at  the  scene  of  a  discharge  within  the 
times  specified  for  the  applicable  respK>nse 
tiers  listed  in  §154.1045. 

5.3  The  effective  daily  recovery  capacity 
for  oil  recovery  devices  identified  in  a 
response  plan  must  be  determined  using  the 
criteria  in  section  6  of  this  appendix.  A 
facility  owner  or  operator  shall  identify  the 
storage  locations  of  all  response  resources 
that  must  be  used  to  fulfill  the  requirements 
for  each  tier.  The  owner  or  operator  of  a 
facility  whose  required  daily  recovery 
capacity  exceeds  the  applicable  response 
capability  caps  in  Table  5  of  this  appendix 
shall  identify  sources  of  additional 
equipment,  their  locations,  and  the 
arrangements  made  to  obtain  this  equipment 
during  a  response.  The  owner  or  operator  of 
a  facility  whose  calculated  planning  volume 
exceeds  the  applicable  contracting  caps  in 


Table  5  shall  identify  sources  of  additional 
equipment  equal  to  twice  the  cap  listed  in 
Tiers  1,2,  and  3  or  the  amount  necessary  to 
reach  the  calculated  planning  volume, 
whichever  is  lower.  The  resources  identified 
above  the  cap  must  be  capable  of  arriving  on 
scene  not  later  than  the  Tiera  1,2,  and  3 
response  times  in  §  154.1045.  No  contract  is 
required.  While  general  listings  of  available 
response  equipment  may  be  used  to  identify 
additional  sources,  a  response  plan  must 
identify  the  specific  sources,  locations,  and 
quantities  of  equipment  that  a  facility  owner 
or  operator  has  considered  in  his  or  her 
planning.  When  listing  Coast  Guard 
classified  oil  spill  removal  organization(s) 
which  have  sufficient  removal  capacity  to 
recover  the  volume  above  the  response 
capability  cap  for  the  specific  facility,  as 
specified  in  Table  5  of  this  appendix,  it  is  not 
necessary  to  list  specific  quantities  of 
equipment 

5.4  A  bcility  owner  or  operator  shall 
identify  the  availability  of  temporary  storage 
capacity  to  meet  the  requirements  of  section 
9.2  of  this  appendix.  If  available  storage 
capacity  is  insufficient  to  meet  this 
requirement,  then  the  effective  daily  recovery 
capacity  must  be  derated  to  the  limits  of  the 
availabile  storage  capacity. 

5.5  When  selecting  response  resources 
necessary  to  meet  the  response  plan 
requirements,  the  facility  o%vner  or  operator 
must  ensure  that  a  portion  of  those  resources 
are  capable  of  being  used  in  close-to-shore 
response  activities  in  shallow  water.  The 
following  percentages  of  the  on-water 
response  equipment  identified  for  the 
applicable  geographic  area  must  be  capable 
of  operating  in  watere  of  6  feet  or  less  depth: 

(i)  O^hore — 10  percent 
(ii)  Nearshore/inland/Great  Lakes/rivera 
and  canals — 20  percent. 

5.6  In  addition  to  oil  spill  recovery 
devices,  a  facility  owner  or  operator  shall 
identify  sufficient  quantities  of  boom  that  are 
available,  by  contract  or  other  approved 
means  as  described  in  §  154.1028(a),  to  arrive 
on  scene  within  the  required  response  times 
for  oil  containment  and  collection.  The 
specific  quantity  of  boom  required  for 
collection  and  contaiiunent  will  depend  on 
the  specific  recovery  equipment  and 
strategies  employed.  A  fecility  owner  or 
operator  shall  also  identify  sufficient 
quantities  of  oil  containment  boom  to  protect 
fish  and  wildlife  and  sensitive  environments 
for  the  nujnber  of  days  and  geographic  areas 
specified  in  Table  2.  Sections 
154.1035(b)(4)(iii)  and  154.1040(a),  as 
appropriate,  shall  be  used  to  determine  the 
amount  of  containment  boom  required, 
through  contract  or  other  approved  means  as 
described  in  §  154.1028(a),  to  protect  fish  and 
wildlife  and  sensitive  environments. 

5.7  A  facility  owner  or  operator  must  also 
identify,  through  contact  or  other  approved 
means  as  described  in  §  154.1028(a),  the 
availability  of  an  oil  spill  removal 
organization  capable  of  responding  to  a 
shoreline  cleanup  operation  involving  the 
calculated  volume  of  oil  and  emulsified  oil 
that  might  impact  the  affected  shoreline.  The 
volume  of  oil  that  must  be  planned  for  is 
calculated  through  the  application  of  factors 
contained  in  Tables  2  and  3.  The  volume 


calculated  from  these  tables  is  intended  to 
assist  the  facility  owner  or  operator  in 
identifying  a  contractor  with  sufficient 
resources  and  expertise.  This  planning 
volume  is  not  used  explicitly  to  determine  a 
required  amount  of  equipment  and 
personnel. 

6.  Determining  Effective  Daily  Recovery 
Capacity  fm  OH  Recovery  Devices 

6.1  Oil  recovery  devices  identified  by  a 
facility  owner  or  operator  must  be  identified 
by  manufacturer,  model,  and  effiective  daily 
recovery  capacity.  These  rates  must  be  used 
to  determine  whether  there  is  sufficient 
capacity  to  meet  the  applicable  plaiming 
critieria  for  the  average  most  probable 
discharge,  maximum  most  probable 
discharge,  and  worst  case  discharge  to  the 
TP^irimiiin  extent  practicable. 

6.2  For  the  purpose  of  determining  the' 
effiective  daily  recovery  capacity  of  oil 
recovery  devices,  the  formula  Usted  in 
section  6.2.1  of  this  appendix  will  be  used. 
This  method  considen  potential  limitations 
due  to  available  daylight,  weather,  sea  state, 
and  percentage  of  emulsified  oil  in  the 
recovered  material  The  Coast  Guard  may 
assign  a  lower  efficiency  factor  to  equipment 
listed  in  a  response  plan  if  it  determines  that 
such  a  reduction  is  warranted. 

6.2.1  The  follovring  formula  must  be  used 
to  calculate  the  effiective  daily  recovery 
capacity: 

RzTx24  hoursxE 

RsEffective  daily  recovery  capacity 

TsThroughout  rate  in  barrels  per  hour 

(nameplate  capacity) 
E=20  percent  Efficiency  factor  (or  lower 

factor  as  determined  by  Coast  Guard) 

6.2.2  For  those  devices  in  which  the 
pump  limits  the  throughput  of  liquid, 
throughput  rate  will  be  calculated  using  the 
pump  capacity. 

6.2.3  For  belt  or  mop  type  devices,  the 
throughput  rate  will  be  calculated  using  the 
speed  of  the  belt  or  mop  through  the  device, 
assumed  thickness  of  oil  adhering  to  or 
collected  by  the  device,  and  surface  area  of 
the  belt  or  mop.  For  purposes  of  this 
calculation,  the  assumed  thickness  of  oil  will 
be  1/4  inch. 

6.2.4  Facility  ovraera  or  operatcsrs 
including  oil  recovery  devices  whose 
throughput  is  not  measurable  using  a  pump 
capacity  or  belt/mop  speed  may  provide 
information  to  support  an  alternative  method 
of  calculatioiL  This  information  must  be 
submitted  following  the  procedures  in 
paragraph  6.3.2  of  ti^s  appendix. 

6.3    As  an  alternative  to  6.2,  a  facility 
owner  or  operator  may  submit  adequate 
evidence  that  a  different  effective  daily 
recovery  capacity  should  be  applied  for  a 
specific  oil  recovery  device.  Adequate 
evidence  is  actual  verified  performance  data 
in  spill  conditions  or  tests  using  ASTM  F 
631,  ASTM  F  808,  or  an  equivalent  test 
approved  by  the  Coast  Guard. 

6.3.1    "Hie  following  formula  must  be  used 
to  calculate  the  effiective  daily  recovery 
capacity  under  this  alternative: 
R=DxU 
RsEffective  daily  recovery  capacity 


DsAverage  Oil  Recovery  Rate  in  barrels  per 
hour  (Item  26  in  ASTM  F  808:  Item 
13.1.15  in  ASTM  F  631;  or  actual 
performance  data) 
UsHoun  per  day  that  a  facility  owmer  or 
operator  can  document  capability  to 
operate  equipment  under  spill 
conditions.  Ten  hours  per  day  must  be 
used  unless  a  facility  owner  or  operator 
can  demonstrate  that  the  recovery 
ofMration  can  be  sustained  for  longer 
periods. 
6.3.2    A  facility  owner  or  operator 
proposing  a  different  effective  daily  recovery 
rate  for  use  in  a  response  plan  shall  provide 
data  for  the  oil  recovery  devices  listed.  The 
following  is  an  example  of  these  calculations: 

A  weir  skimmer  identified  in  a  response 
plan  has  a  manuhcturer's  rated  throughput  at 
the  pump  of  267  gallons  per  minute  {gpm). 
267  gpm=381  barrels  per  hour 
R=381xZ4x2=1829  barrels  per  day 

After  testing  using  ASTM  procedures,  the 
skimmer's  oil  recovery  rate  is  determined  to 
be  220  gpm.  The  facility  owner  of  operator 
identifies  sufficient  response  resources 
available  to  support  operations  12  houn  per 
day. 

220  gpm=314  barrels  per  hour 
R=314xl2=3768  barrels  per  day 

The  facility  owner  or  operator  will  be  able 
to  use  the  higher  rate  if  sufficient  temporary 
oil  storage  capacity  is  available. 
Determinations  of  alternative  efficiency 
facton  under  paragraph  6.2  or  alternative 
effective  daily  recovery  capacities  under 
paragraph  6.3  of  this  appendix  will  be  made 
by  Commandant,  (G-MEP-e),  Coast  Guard 
Headquarten,  2100  Second  Street  SW., 
Washington,  DC  20593.  Response  contractors 
or  equipment  manufocturen  may  subnut 
required  information  on  behalf  of  multiple 
facility  owi>en  or  operatora  directly  in  lieu 
of  including  the  request  with  the  response 
plan  submission. 

7.  Calculating  the  Worst  Case  Discharge 
Plaiming  Volumes 

7.1  The  facility  owner  or  operator  shall 
plan  for  a  response  to  a  facility's  worst  case 
discharge.  The  plaiming  for  on-water 
recovery  must  take  into  account  a  loss  of 
some  oil  to  the  environment  due  to 
evaporative  and  natural  dissipation,  potential 
increases  in  volume  due  to  emulsification, 
and  the  potential  for  deposit  of  some  oil  on 
the  shoreline. 

7.2  The  following  procedures  must  be 
used  to  calculate  the  plaiming  voliune  used 
by  a  focility  owner  or  operator  for 
determining  required  on  water  recovery 
capacity: 

7.2.1    The  following  must  be  determined: 
The  worst  case  discharge  volume  of  oil  in  the 
facility;  the  appropriate  group(s)  for  the  type 
of  oil  handled,  stcned,  or  transported  at  the 
facility  (non-penistent  (Group  I)  or  persistent 
(Groups  n,  m,  or  IV)):  and  the  facility's 
specific  operating  area.  Facilities  which 
handle,  store,  or  transport  oil  from  different 
petroleum  oil  groups  must  calculate  each 
group  separately.  This  information  is  to  be 
used  with  Table  2  of  this  appendix  to 
determine  the  percentages  of  the  total  volume 
to  be  used  for  removal  capacity  planning. 


This  table  divides  the  volume  into  three 
categories:  Oil  lost  to  the  environment;  oil 
deposited  on  the  shoreline;  and  oil  available 
for  on-water  recovery. 

7.2.2  The  on-water  oil  recovery  volume 
must  be  adjusted  using  the  appropriate 
emulsification  factor  found  in  Table  3  of  this 
appendix  Facilities  which  handle,  stne,  at 
transport  oil  from  different  petroleum  groups 
must  assume  that  the  oil  group  resulting  in 
the  largest  on-water  recovery  volume  will  be 
stored  in  the  tank  or  tanks  identified  as 
constituting  the  worst  case  discharge. 

7.2.3  The  adjusted  volume  is  multiplied 
by  the  on-water  oil  recover^'  resource 
mobiliation  fevor  found  in  Table  4  of  this 
appendix  from  the  appropriate  operating  area 
and  response  tier  to  cfetermine  the  total  on- 
water  oil  recovery  capacity  in  barrels  per  day 
that  must  be  identified  or  contracted  for  to 
arrive  on-scene  with  the  applicable  time  for 
each  response  tier.  Three  tiers  are  specified. 
For  higher  volume  port  areas,  the  contracted 
tiera  of  resources  must  be  located  such  that 
they  can  arrive  on  scene  within  6,  30.  and  54 
hours  of  the  discovery  of  an  cil  discharge. 
For  all  other  river,  inland,  neanhore,  o%hore 
areas,  and  the  Great  Lakes,  these  tien  are  12. 
36,  and  60  houn. 

7.2.4  The  resulting  on-water  recovery 
capacity  in  barrels  per  day  for  each  tier  must 
be  used  to  identify  response  resources 
necessary  to  sustain  operations  in  the 
applicable  operating  area.  The  equipment 
must  be  capable  of  sustaining  operations  for 
the  time  period  specified  in  Table  2  of  this 
appendix.  The  facility  owner  or  operator 
must  identify  and  ensure  the  availability, 
through  contract  or  other  epproved  means  as 
described  in  §  154.1028(a).  of  sufficient  oil 
spill  recovery  devices  to  pro\idc  the  effective 
daily  recovery  oil  recover)'  cafMcity  required 
If  the  required  capecity  exceeds  the 
applicable  cap  specified  in  Table  5  of  this 
appendix,  then  a  focility  owner  or  operator 
shall  ensure,  by  contract  or  other  approved 
means  as  described  in  §  154.102S(a).  only  for 
the  quantity  of  resources  required  to  meet  the 
cap,  but  shall  identify  sources  of  additional 
resources  as  indicated  in  §  154.1045(m).  The 
owner  or  operator  of  a  facility  whose 
planning  volume  exceeds  the  cap  for  1993 
must  make  arrangements  to  identify  and 
ensure  the  availability,  through  contract  or 
other  approved  means  as  described  in 

$  154.1026(a),  of  the  additional  capacity  in 
1998  or  2003.  as  appropriate.  For  a  fecility 
that  handles,  stores,  or  trecsports  multiple 
groups  of  oil,  the  required  effective  daily 
recovery  capacity  for  each  group  is  calculated 
before  applying  the  cap. 

7.3  The  following  procedures  must  be 
used  to  calculate  the  planning  volume  for 
identifying  shoreline  cleanup  capacity: 

7.3.1    "nie  following  muft  be  determined: 
The  worst  case  discharge  volume  of  oil  for 
the  facility:  the  appropriate  groupis)  for  the 
type  of  oil  handled,  stored,  or  transported  si 
the  facility  (non-persistent  (Group  I)  or 
pereistent  (Groups  II,  III,  or  IV));  and  the 
operating  aree(s)  in  which  the  facility 
operates.  For  a  fscility  storing  oil  from 
different  groups,  each  group  must  be 
calculated  separately.  Using  this  information. 
Table  2  of  tl.is  appendix  must  be  used  to 
determine  the  percentages  cf  the  total 
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planning  volume  to  be  used  for  shoreline 
cleanup  resource  planning. 

7.3.2  The  shoreline  cleanup  planning 
volume  must  be  adjusted  to  reflect  an 
emulsHication  {actor  using  the  same 
procedure  as  described  in  section  7.2.2. 

7.3.3  The  resulting  volume  will  be  used 
to  identify  an  oil  spill  removal  organization 
vrith  the  appropriate  shoreline  cleanup 
capability. 

7.3.4  The  following  is  an  example  of 
the  procedure  described  above:  A 
facility  receives  oil  from  barges  via  a 
dock  located  on  a  bay  and  transported 
by  piping  to  storage  tanks.  The  facility 
handles  Nvmiber  6  oil  (specific  gravity 
.96)  and  stores  the  oil  in  tanks  where  it 
is  held  prior  to  being  burned  in  an 
electric  generating  plant.  The  MTR 
segment  of  the  faciUty  has  six  18-inch 
diameter  pipelines  running  one  mile 
from  the  dock-side  manifold  to  several 
storage  tanks  which  are  located  in  the 
non-transportation-related  portion  of  the 
facility.  Although  the  fadhty  piping  has 
a  normal  working  pressiue  of  100 
pounds  per  square  inch,  the  piping  has 

a  maximum  allowable  working  pressure 
(MAWP)  of  150  pounds  per  square  inch. 
At  MAWP,  the  pumping  system  can 
move  10^000  barrels  (bbls)  of  Number  6 
oil  every  hour  throu^  each  pipeline. 
The  facility  has  a  roving  watchman  who 
is  required  to  drive  the  length  of  the 
piping  every  2  hours  when  the  facility 
is  receiving  oil  from  a  barge.  The  facility 
operator  estimates  that  it  will  take 
approximately  10  minutes  to  secure 
pumping  operations  when  a  discharge  is 
discovered.  Using  the  definition  of 
worst  case  discharge  provided  in 
§  154.1029(b)(ii],  the  following 
calculation  is  provided: 

I         bbls. 

2  hrs  ■«■  0.17  hour  x  10,000  bbls 
per  hour 21,700 

Piping  volume  =  37,322  ft'  +  5.6 
ft3/bbl  +6,664 

Discharge  volume  per  pipe  28,364 

Number  of  pipelines x6 

Worst  case  dischaige  &om  MTR 
facility 170,184 

To  calculate  the  planning  voliunes  for 
onshore  recovery: 

Worst  case  discharge:  170,184  bbls.  Group  IV 

oil 
Emulsification  factor  (from  Table  3):  1.4 
Operating  Area  impacted:  Inland 
Planned  percent  oil  onshore  recovery  (from 

Table  2):  Inland  70% 
Planning  volumes  for  onshore  recovery: 

Inland  170,184  x.7  x  1.4  =  166.780  bbls. 

Conclusion:  The  facility  owner  or  operator 
must  contract  with  a  response  resource 
capable  of  managing  a  166,780  barrel 
shoreline  cleanup. 

To  calculate  the  planning  volimies  for  on- 
water  recovery: 


Worst  case  discharge:  170,184  bbls.  Group  IV 

oil 
Emulsification  factor  (from  Table  3):  1.4 
Operating  Area  impacted:  Inland 
Planned  percent  oil  on-water  recovery  (from 

Table  2):  Inland  50% 
Planning  volumes  for  on-water  recovery: 

Inland  170,184  x  .5  x  1.4  =  119.128  bbls. 

To  determine  the  required  resources  for  on- 
water  recovery  for  each  tier,  use  the 
mobilization  factors  from  Table  4: 


Tier  1 

Tier  2 

Tiers 

Inland -119.128 
bbls 

X  .15 

X  25 

X  .40 

Barrels  per  day 
(pbd)  

17.869 

29,782 

47.652 

Conclusion:  Since  the  requirements  for  all 
tiers  for  inland  exceed  the  caps,  the  facility 
owner  will  only  need  to  contract  for  lO.CXX) 
bpd  for  Tier  1,  20,000  bpd  for  Tier  2,  and 
40.000  bpd  for  Tier  3.  Sources  for  the  bpd  on- 
water  recovery  resources  above  the  caps  for 
all  three  Tiers  need  only  be  identified  in  the 
response  plan. 

Twenty  percent  of  the  capability  for 
Inland,  for  all  tiers,  must  be  capable  of 
operating  in  water  with  a  depth  of  6  feet  or 
less. 

The  facility  owner  or  operator  will  also  be 
required  to  identify  or  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  154.1028(a),  sufficient  response  resources 
required  under  §§  154.1035(b)(4)  and 
154.1 04  5(k)  to  protect  fish  and  wildlifie  and 
sensitive  environments  identified  in  the 
response  plan  for  the  worst  case  discharge 
from  the  facility. 

The  COTP  has  the  discretion  to  accept  that 
a  facility  can  op)erate  only  a  limited  number 
of  the  total  pipelines  at  a  dock  at  a  time.  In 
those  circumstances,  the  worst  case  discharge 
must  include  the  drainage  volume  from  the 
piping  normally  not  in  use  in  addition  to  the 
drainage  volume  and  volume  of  oil 
discharged  during  discovery  and  shut  down 
of  the  oil  discharge  from  the  op>erating 
piping. 

8.  Determining  the  Availability  of  Alternative 
Response  Methods 

8.1  Response  plans  for  facilities  that 
handle,  store,  or  transport  Groups  II  or  III 
ptersistent  oils  that  operate  in  an  area  with 
year-round  preapproval  for  dispersant  use 
may  receive  credit  for  up  to  25  percent  of 
their  required  on-water  recovery  capacity  for 
1993  if  the  availability  of  these  resources  is 
ensured  by  contract  or  other  approved  means 
as  described  in  §  154.1028(a).  For  response 
plan  credit,  these  resources  must  be  capable 
of  being  on-scene  within  12  hours  of  a 
discharge. 

8.2  To  receive  credit  against  any  required 
on-water  recover  capacity  a  response  plan 
must  identify  the  locations  of  disp)ersant 
stockpiles,  methods  of  shipping  to  a  staging 
area,  and  appropriate  aircraft,  vessels,  or 
facilities  to  apply  the  dispersant  and  monitor 
its  effectiveness  at  the  scene  of  an  oil 
discharge. 

8.2.1     Sufficient  volumes  of  dispersants 
must  be  available  to  treat  the  oil  at  the  dosage 


rate  recommended  by  the  dispersant 
manufacturer.  Dispersants  identified  in  a 
response  plan  must  be  on  the  NCP  Product 
Schedule  that  is  maintained  by  the 
Enviromnental  Protection  Agency.  (Some 
states  have  a  list  of  approved  dispersants  and 
within  state  waters  only  they  can  be  used.) 

8.2.2  Dispersant  application  equipment 
identified  in  a  response  plan  for  credit  must 
be  located  where  it  can  be  mobilized  to 
shoreside  staging  areas  to  meet  the  time 
requirements  in  section  8.1  of  this  appendix. 
Sufficient  equipment  capacity  and  sources  of 
appropriate  dispersants  should  be  identified 
to  sustain  dispersant  application  operations 
for  at  least  3  days. 

8.2.3  Credit  against  on-water  recovery 
capacity  in  preapproved  areas  will  be  based 
on  the  ability  to  treat  oil  at  a  rate  equivalent 
to  this  credit.  For  example,  a  2,500  barrel 
credit  against  the  Tier  1 10,000  barrel  on- 
water  cap  would  require  the  facility  owner  or 
operator  to  demonstrate  the  ability  to  treat 
2,500  barreiyday  of  oil  at  the  manufacturers 
recommended  dosage  rate.  Assuming  a 
dosage  rate  of  10:1,  the  plan  would  need  to 
show  stockpiles  and  sources  of  250  barrels  of 
dispersants  at  a  rate  of  250  barrels  per  day 
and  the  ability  to  apply  the  dispersant  at  that 
daily  rate  for  3  days  in  the  geographic  area 
in  which  the  facility  is  located.  Similar  data 
would  need  to  be  provided  for  any  additional 
credit  against  Tier  2  and  3  resources. 

8.3  In  addition  to  the  equipment  and 
supplies  required,  a  facility  owner  or 
operator  shall  identify  a  source  of  support  to 
conduct  the  monitoring  and  post-use 
effectiveness  evaluation  required  by 
applicable  regional  plans  and  ACPs. 

8.4  Identification  of  the  response 
resoiuxes  for  dispersant  application  does  not 
imply  that  the  use  of  this  technique  will  be 
audiorized.  Actual  authorization  for  use 
during  a  spill  response  will  be  governed  by 
the  provisions  of  the  NCP  and  the  applicable 
regional  plan  or  ACP.  A  facility  owner  or 
operator  who  operates  a  facility  in  areas  with 
year-round  preapproval  of  dispersant  can 
reduce  the  required  on-water  recovery 
capacity  for  1993  up  to  25  percent.  A  facility 
owner  or  operator  may  reduce  the  required 
on  water  recovery  cap  increase  for  1998  and 
2003  up  to  50  percent  by  identifying  pre- 
approved  alternative  response  methods. 

8.5  In  addition  to  the  credit  identified 
above,  a  facility  owner  or  operator  that 
operates  in  a  year-round  area  pre-approved 
for  dispersant  use  may  reduce  their  required 
on  water  recovery  cap  increase  for  1998  and 
2003  by  up  to  50  percent  by  identifying  non- 
mechanical  methods. 

8.6  The  use  of  in-situ  burning  as  a  non- 
mechanical  response  method  is  still  being 
studied.  Because  limitations  and 
uncertainties  remain  for  the  use  of  this 
method,  it  may  not  be  used  to  reduce 
required  oil  recovery  capacity  in  1993. 

9.  Additional  Equipment  Necessary  to 
Sustain  Response  Operations 

9.1    A  facility  owner  or  op>erator  is 
responsible  for  ensuring  that  sufficient 
numbers  of  trained  personnel  and  boats, 
aerial  spotting  aircraft,  containment  boom, 
sorbent  materials,  boom  anchoring  materials, 
and  other  supplies  are  available  to  sustain 


response  operations  to  completion.  All  such 
equipment  must  be  suitable  for  use  with  the 
primary  equipment  identified  in  the  response 
plan.  A  bciUty  owmer  or  operatw  is  not 
required  to  lift  theto  response  resources,  but 
shall  certify  their  availability. 

9.2    A  bdlity  OMmer  or  operator  shall 
evaluate  the  av^ability  of  adequate 
temporary  starage  capacity  to  sustain  the 
eOective  daily  recovery  capacities  from 


equipment  identified  in  the  plan.  Because  of 
the  inefficiencies  of  oil  spill  recovery 
devices,  response  plans  must  identify  daily 
storage  capacity  equivalent  to  twice  the 
effective  daify  recovery  rate  required  on 
scene.  This  temporary  storage  capacity  may 
be  reduced  if  a  facility  owner  or  operatw  can 
demonstrate  by  waste  stream  analysis  that 
the  efficiencies  of  the  oil  recovery  devices, 
ability  to  decant  waste,  or  the  availability  of 


alternative  temporary  storage  or  disposal 
locations  will  reduce  the  overall  volume  of 
oily  material  storage  requirement. 

9.3    A  facility  owner  or  operator  shall 
ensure  that  his  or  her  plaiming  includes  the 
capability  to  arrange  for  disposal  of  recovered 
oil  products.  Specific  disposal  procedures 
will  be  addressed  in  the  applicable  ACP. 


Table  1.— Response  Resource  Operating  Criteria  Oil  Recovery  Devices 


OperaAinQ  enviroranent 


Rivers  and  Canals 

Inland 

Gieat  Lakes 

Ocean  


SignHfeant  wave  heigN' 


^1  Fool 
^leel 
^feet. 
^feet 


Sea  Stale 


1 
2 

2-^ 
3-« 


BOOM 


Bonn  property 


Significant  Wave  HeigM^ 

See  Stale  — 

Boom  haighl-ia  (draft  plus  frBeboard) 
Reserve  Buoyancy  to  Weight  Ratio  -.... 

Total  Tensie  SberigVi    be. ~ 

Sidrt  Fabric  Tensie  Strenglh— tie  ._».^ 
SUrt  Fabric  Tear  Stangfh— be 


Use 


Rivera  arvl 
canals 


^1 

1 

fr-18 

2:1 
4.500 

200 

100 


Inland 


i3 

2 

18-42 

2:1 

15-20.000 

300 

100 


Greet  Latos 


£4 

2-3 

18-42 

2:1 

15-20.000 

300 

100 


Ocean 


3-4 
S42 

3:1  to  4:1 

^0,000 

500 

125 


^OMreoowerydevtees  and  boom  must  be  at  least  capable  o(  operating  in  wave  heights  up  to  and  indud^  tar  each 

operating  envwonmanL 

TABLE  2.— Removal  Capactty  Planning  Table 


Sp«  location 

Rivers  and  canals 

Nearshore/inland  Greet  Lakes 

onshore 

SusiainabHiy  of  on-water  oi  recovery 

3Days 

40ays 

6Days 

Oil  group 

%Natu- 
raldb- 

sipatton 

%Re- 

covered 

noaong 

oi 

%Oion 
shore 

%N8tU- 

nttH- 
sipalion 

%Re- 

covered 

noawig 

oi 

%Oilon 
shore 

%Natu- 
gipaHon 

%Re- 

covered 

floaling 

oi 

%Oion 
shore 

1    Non-persietiBnl  oils  

80 

40 

20 

5 

10 
15 
15 
20 

10 
45 
66 
75 

80 
SO 
30 
10 

20 
50 
50 
50 

10 
30 
50 
70 

95 
75 
60 
50 

5 
25 

40 
40 

/ 

2  LigMcnjdes 

3  Medhjn  crudes  and  fuels 

4  Heavy  cnjdes  and  tals 

5 
20 
30 

Table  3.— EiytuLSiFicATioN  Factors 
FOR  Petroleum  Oil  GROUf>s 


Table  4.— On  Water  Oil  Recovery 
Resource  Mobilization  Factors 


Non-PenislBnt  01: 

Group  I 

Persislent  OH: 

Graft  II 

Group  III .... 

Group  IV  ...„ 


1.0 

1.8 
2.0 
1.4 


Operating  Area 

Tier 

1 

Tier 
2 

Tier 
3 

Rivers  &  Canals 

.30 
.15 

.40 
25 

80 

Inlandff^earshora^Qreat 
Lakes  

.40 

Table  4.— On  Water  Oh.  Recovery 
Resource  mobilization  Fac- 
tors—Continued 


operating  Area 

Tier 

1 

Tier 
2 

Tier 
3 

Offshore  - 

.10 

.165 

.21 

Note:  These  mobiizabon  faciora  are  tor  totel 
resporae  resouoes  mot)iized.  not  Incremental 
responee  reeources. 


Table  5.— Response  Capability  Caps  by  Operating  Area 


February  18, 1993: 

Al  except  rivers  and  canals,  Great  Lakes 

Great  Lakes 

RhMTS  and  canals 

February  18, 1998: 

Al  except  rivers  and  canals,  Great  Lakes 


Tier  1 


lOKbbis/day  .. 
5K  bfais/day  .... 
1,500  bbls/day 

12.5K  bbts/day 


Tier  2 


20K  bbls^day  .. 
1 0K  bbts/day  .. 
3,000  bbls/day 

25K  bbls/day  .. 


Tier  3 


40K  bbls/day/ 
20K  bbls/day. 
6,000  bbls/day. 

SOKbbte/day. 
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Table  5.— Response  Capability  Caps  by  Operating  Area— Continued 


Graat  LakM 

Rivere  and  canals  - 

February  18, 2003: 

Al  taotflt  rtvers  and  canals.  Great  Lakes 

Great  Lakes „ „ 

Rivers  and  canals 


Tierl 


6.35K  bt)is/day 
1,875  bbls/day 


TBD 
TBD 
TBD 


Tier  2 


12.3K  bbls/day 
3,750  bbls/day 


TBD 
TBD 
TBD 


Nde:  The  caps  show  cumUalive  overall  effective  daiy  recovery  capacity,  not  Incremental  Increases. 
TBD -To  be  determined.  /  — r— / 


Tiers 


25K  bbls/day. 
7,500  bbls/day. 

TBD. 
TBD. 
TBD. 
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Dated:  February  15, 1996. 
A.E.  Henn, 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 
Commandant. 

(FR  Doc.  96-4274  Filed  2-28-96;  8:45  am] 
BILUNG  CODE  4»IO-14-« 


■  7.  Appendix  D  is  revised  to  read  as 
follows: 

Appeadlx  D— Training  Ekments  fiar  (Ml  ^m 

iPlUH 


UMI 


1.  Genaal 

1.1  The  portion  of  the  plan  dealing  with 
training  is  one  of  the  key  elements  of  a 
response  plan.  This  concept  is  clearly 
expressed  by  the  &ct  that  Congress,  in 
writing  OPA  90,  specifically  included 
training  as  one  of  the  sections  required  in  a 
vessel  or  facility  response  plan.  In  reviewing 
submitted  response  plans,  it  has  been  noted 
that  the  plana  often  do  not  provide  su£Bcient 
infocmation  in  the  training  section  of  the 
plan  for  either  the  user  ot  the  reviewer  of  the 
plan.  In  sane  cases,  plans  simply  state  that 
the  crew  and  others  will  be  trained  in  their 
duties  and  responsibilities,  with  no  other 
inibnnation  being  provided.  In  other  plans, 
iniionnation  is  simply  given  that  required 
parties  will  receive  the  necessary  worker 
safety  training  (HAZWOI^R). 

1.2  The  training  section  of  the  plan  need 
not  be  a  detailed  course  syllabus,  but  it  must 
contain  sufficient  information  to  allow  the 
user  and  reviewer  (or  evaluator)  to  have  an 
understanding  of  those  areas  that  are 
believed  to  be  critical.  Plans  should  identify 
key  skill  areas  and  the  training  that  is 
required  to  ensure  that  the  individual 
identified  will  be  capable  of  performing  the 
duties  prescribed  to  them.  It  should  also 
describe  how  the  training  will  be  delivered 
to  the  various  personnel.  Further,  this  section 
of  the  plan  must  work  in  harmony  with  those 
sections  of  the  plan  dealing  with  exercises, 
the  spill  management  team,  and  the  qualified 
individual. 

1.3  The  material  in  this  appendix  D  is  not 
all-inclusive  and  is  provided  for  guidance 
only. 

2.  Elements  To  Be  Addressed 

2.1  To  assist  in  the  preparation  of  the 
training  section  of  a  facility  response  plan, 
some  of  the  key  elements  that  should  be 
addressed  are  indicated  in  the  following 
sections.  Again,  while  it  is  not  necessary  that 
the  comprehensive  training  program  for  the 
company  be  included  in  the  response  plan, 
it  is  necessary  for  the  plan  to  convey  the 
elements  that  define  the  program  as 
appropriate. 

2.2  An  efEective  spill  response  training 
program  should  consider  and  address  the 
following: 

2.2.1    Notification  requirements  and 
procedures. 


2.2.2  Communication  system(s)  used  for 
the  notifications. 

2.2.3  Procedures  to  mitigate  or  prevent 
any  discharge  or  a  substantial  threat  of  a 
discharge  of  oil  resulting  fiom  failure  of 
manifold,  mechanical  loading  arm,  or  other 
transfer  equipment  or  hoses,  as  appropriate; 

2.2.3.1  Tank  overfill; 

2.2.3.2  Tank  rupture; 

2.2.3.3  Piping  rupture: 

2.2.3.4  Piping  leak,  both  under  pressure 
and  not  under  pressure,  if  applicable; 

2.2.3.5  Explosion  or  fire; 

2.2.3.6  Equipment  failure  (e.g.,  pumping 
system  failure,  relief  valve  failure,  or  other 
general  equipment  relevant  to  operational 
activities  associated  with  internal  or  external 
facility  transfers). 

2.2.4  Procedures  for  transferring 
responsibility  for  direction  of  response 
activities  from  facility  personnel  to  the  spill 
management  team. 

2.2.5  Familiarity  with  the  operational 
capabilities  of  the  contracted  oil  spill 
removal  organizations  and  the  procedures  to 
notify  the  activate  such  organizations. 

2.2.6  Familiarity  with  the  contracting  and 
ordering  procedures  to  acquire  oil  spill 
removal  organization  resources. 

2.2.7  Familiarity  with  the  ACP(s). 

2.2.8  Feimiliarity  with  the  organizational 
structures  that  will  be  used  to  manage  the 
response  actions. 

2.2.9  Responsibilities  and  duties  of  the 
spill  management  team  members  in 
accordance  with  designated  job 
responsibilities. 

2.2.10  Responsibilities  and  authority  of 
the  qualified  individual  as  described  in  the 
facility  response  plan  and  company  response 
organization. 

2.2.11  Responsibilities  of  designated 
individuals  to  initiate  a  response  and 
supervise  resp>onse  resources. 

2.2.12  Actions  to  take,  ih  accordance  with 
designated  job  responsibilities,  in  the  event 
of  a  transfer  system  leak,  tank  overflow,  or 
suspected  cargo  tank  or  hull  leak. 

2.2.13  Information  on  the  cargoes 
handled  by  the  vessel  or  facility,  including 
familiarity  with — 

2.2.13.1  Cargo  material  safety  data  sheets; 

2.2.13.2  Chemical  characteristic  of  the 
cargo; 

2.2.13.3 
the  cargo; 

2.2.13.4  Healthand  safety  hazards 
associated  with  the  cargo;  and 

2.2.13.5  Spill  and  firefighting  procedures 
for  cargo. 


Special  handling  procedures  for 


2.2.14    Occupational  Safety  and  Health 
Administration  requirements  ba  worker 
health  and  safety  (29  CFR  1910.120). 

3.  Further  Considerations 

In  drafting  the  training  section  of  the 
facility  response  plan,  some  further 
considerations  are  noted  below  (these  points 
are  raised  simply  as  a  reminder): 

3.1  The  training  program  should  focus  on 
training  provided  to  fecUity  personnel. 

3.2  An  organization  is  comprised  of 
individuals,  and  a  training  program  should 
be  structured  to  recognize  this  fact  by 
ensuring  that  training  is  tailored  to  the  needs 
of  the  individuals  involved  in  the  program. 

3.3  An  owner  or  operator  may  identify 
equivalent  work  experience  which  fulfills 
specific  training  requirements. 

3.4  The  training  program  should  include 
participation  in  periodic  announced  and 
unannounced  exercises.  This  participation 
should  approximate  the  actual  roles  and 
responsibilities  of  individual  specified  in  the 
plan. 

3.5  Training  should  be  conducted 
periodically  to  reinforce  the  required 
knowledge  and  to  ensure  an  adequate  degree 
of  preparedness  by  individuals  with 
responsibilities  under  the  facility  response 
plan. 

3.6  Training  may  be  delivered  via  a 
number  of  different  means;  including 
classroom  sessions,  group  discussions,  video 
tapes,  self-study  workbooks,  resident  training 
courses,  on-the-job  training,  or  other  means 
as  deemed  appropriate  to  ensure  proper 
instruction. 

3.7  New  employees  should  complete  the 
training  program  prior  to  being  assigned  job 
responsibilities  which  require  participation 
in  emergency  response  situations. 

4.  Conclusion 

The  information  in  this  appendix  is  only 
intended  to  assist  response  plan  preparers  in 
reviewing  the  content  of  and  in  modifying 
the  training  section  of  their  resf)onse  plans. 
It  may  be  more  comprehensive  than  is 
needed  for  some  facilities  and  not 
comprehensive  enough  for  others.  The  Coast 
Guard  expects  that  plan  preparera  have 
determined  the  training  needs  of  their 
organizations  created  by  the  development  of 
the  response  plans  and  the  actions  identified 
as  necessary  to  increase  the  preparedness  of 
the  company  and  its  personnel  to  respond  to 
actual  or  threatened  discharges  of  oil  from 
their  facilities. 


\/0L 
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Thursday 
February  29,  1996 


Part  IV 


Department  of 
Housing  and  Urban 
Development 


Office  of  tlie  Secretary 


24  CFR  Subtitie  A,  et  al. 

Elimination  of  Unnecessary  Codifications; 

Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  Of  tlw  Secretary  | 

24  CFR  Subtitle  A,  Subtitle  B,  and 
Parts  200. 202a.  222, 233. 241, 290. 266, 
2«7and850 

(DodGM  No.  FR-3M3-F-01] 

RIN  2S01-AC14 

Elimination  of  Unnecessary 
Co<OTcatlons 

agency:  OfGce  of  the  Secretary,'  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  removes  from 
title  24  of  the  Code  of  Federal 
Regulations  the  Department's  codified 
appendices,  parts,  subparts,  and  text 
which  are  uimecessary.  Following  a 
review  of  existing  HUD  regiUations  in 
accordance  with  the  President's 
regulatory  reinvention  initiative,  the 
Department  has  determined  that  the 
codified  appendices,  parts,  subparts, 
and  text  identified  in  this  rule  are 
unnecessary  to  be  retained  in  the  Code 
of  Federal  Regulations  because  the 
programs  will  not  receive  additional 
funding:  no  regulatory  requirements  are 
includeid  in  the  codifications  and, 
therefore,  the  provisions  need  not  be 
codified  or  can  be  provided  through 
other  non-rulemaking  means;  e.g., 
notices  or  handbooks;  the  regulatory 
text  is  duplicative  and  can  be  found 
elsewhere;  the  program  has  ended;  or 
there  are  only  a  few  outstanding 
mortgages  or  contracts  imder  the 
program. 

Tais  final  rule  also  removes  several 
provisions  describing  cross-cutting 
definitions  and  HUD's  waiver  authority 
that  were  not  addressed  in  the 
Department's  final  rule  creating  part  5, 
wtdch  was  published  on  February  9, 
1996.  Part  5  was  designed  to  set  forth 
those  definitions  and  program 
requirements  which  cut  across  several 
of  the  Department's  programs. 
EFFECTIVE  DATE:  April  1, 1996. 
FOR  FUFrmER  INFORMATION  CONTACT: 
Camille  E.  Acevedo,  Assistant  General 
Counsel  for  Regulations,  Department  of 
Housing  and  Urban  Development,  Room 
10276, 451  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone: 
(202)  708-3055:  TDD:  (202)  708-3259. 

SUPPLEMENTARY  INFORMATION: 

A.  Elimination  of  Unnecessary 
Codifications 

President  Clinton's  memorandimi  of 
March  4, 1995,  titled  "Regulatory 
Reinvention  Initiative"  directed  heads 
of  Federal  departments  and  agencies  to 


review  all  existing  regulations  to 
eliminate  those  that  are  outdated  and 
modify  others  to  increase  flexibility  and 
reduce  burden.  As  a  part  of  HUD's 
overall  effort  to  reduce  regulatory 
burden  and  streamline  the  content  of 
title  24  of  the  Code  of  Federal 
Regulations,  this  rule  removes  those 
appendices,  parts,  subparts,  and  text 
which  are  unnecessary.  Guidance 
presently  provided  in  these  appendices 
codified  will  be  available  through  other 
non-rulemaking  means. 

To  the  extent  that  regulations  are 
needed  to  implement  new  legislation, 
they  will  be  issued  separately  from  this 
document.  Any  determination  to  issue 
new  regulations  will  be  carefully 
considered  to  ensile  that  it  is  consistent 
with  the  President's  regulatory  reform 
efforts  and  the  principles  in  Executive 
Order  12866. 

Appendices  unnecessary  because  the 
programs  will  not  receive  additional 
funding:  24  CFR  Subtitle  A,  Appendices 
A  and  B.  Appendices  A  and  B  of 
Subtitle  A,  which  contain  the  program 
guidelines  for  the  HOPE  1  and  HOPE  2 
programs  will  be  removed. 

Note:  HOPE  1  (Appendix  A) 
implementation  and  planning  grantees  will 
comply  with  the  HOPE  1  program  guidelines 
published  in  the  Federal  Register  on  January 
14, 1992,  at  57  FR  1527,  as  modified  by  any 
subsequent  Federal  statutory  enactments  or 
executive  orders.  HOPE  2  (App)endix  B) 
implementation  and  planning  grantees  will 
comply  with  the  HOPE  2  program  guidelines 
published  in  the  Federal  Register  on  January 
14, 1992,  at  57  FR  1562,  as  modified  by  any 
subsequent  Federal  statutory  enactments  or 
executive  orders.  Grantees  for  both  programs 
also  remain  subject  to  any  requirements  set 
forth  in  the  implementation  or  planning  grant 
agreement,  as  applicable,  including  HUD 
handbooks  and  notices. 

Appendices  and  subparts 
unnecessary  because  no  regulatory 
requirements  are  included  and  the 
provisions  need  not  be  codified  or  can 
be  provided  through  other  non- 
rulemaking  means:  e.g.,  notices  or 
handbooks:  24  CFR  Subtitle  B.  Chapter 
I,  Subchapter  A,  Appendices  II,  III  and 
rV;  24  CFR  part  200,  subparts  A,  C,  and 
D  (except  for  §  200.93);  24  CFR  part  265. 

Removal  of  Appendices.  Appendices 
n.  III,  and  IV  of  Subtitle  B,  Chapter  I, 
Subchapter  11  contain  the  Fair  Housing 
Accessibility  Guidelines,  the  preamble 
to  the  final  Fair  Housing  AccessibiUty 
Guidelines,  and  a  document  entitled 
"Questions  and  Answers  about  the  Fair 
Housing  Accessibility  Guidelines.  The 
Fair  Housing  Accessibility  Guidelines 
are  not  mandatory,  nor  do  they 
prescribe  specific  requirements  which 
must  be  met  and  which  if  not  met, 
would  constitute  unlawful 
discrimination  under  the  Fair  Housing 


Act.  The  purpose  of  the  guidelines  is  to 
provide  technical  guidance  on  designing 
dwelling  imits  as  required  by  the  Fair 
Housing  Amendments  Act.  Removal  of 
the  Guidelines  will  make  it  easier  for 
HUD  to  update  the  Guidelines,  if 
necessary  and  appropriate,  to  address 
issues  that  may  arise  with  respect  to 
new  types  of  designs  for  dwelling  units 
(the  CFR  is  updated  only  once  a  year). 

Note:  Copies  of  the  Fair  Housing 
Accessibility  Guidelines  (Appendix  II),  the 
preamble  to  the  final  Fair  Housing  Act 
Accessibility  Guidelines  (Appendix  III),  and 
the  document  entitled  "Questions  and 
Answers  about  the  Fair  Housing  Accessibility 
Guidelines"  (Appendix  FV)  are  available  from 
the  Office  of  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing  and 
Urt>an  Development,  Room  5230,  451 
Seventh  Street,  SW,  Washington,  DC  20410, 
telephone  (202)  708-0288.  Hearing  or 
speech-impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-0113  or  1-800-877- 
8399  (Federal  Information  Relay  Service 
TDD).  Other  than  the  800  number,  these  are 
not  toll-free  numbers. 

Removal  of  Subparts  A,  C  and  Dfrom 
Part  200.  Subparts  A,  C,  and  D  of  part 
200  pertain  to  origin  and  establishment, 
organization  and  management,  and 
delegations  to  particular  positions, 
respectively,  lliese  provisions  need  not 
be  codified  (except  for  §  200.93)  and 
will  be  made  available  through  non- 
rulemaking  means.  Section  200.93 
(presently  contained  in  subpart  D) 
pertains  to  the  membership  and 
functions  of  the  Multifamily 
Participation  Review  Committee  and  is 
being  retained  as  a  new  §  200.227 
within  subpart  H. 

Subpart  unnecessary  because  the 
regulatory  text  is  duplicative  and  can  be 
found  elsewhere  by  cross-reference: 
Subpart  I  of  24  CFR  part  200  is  being 
removed  except  for  §  200.300, 
pertaining  to  nondiscrimination  and  fair 
housing  policy,  which  is  being  retained 
with  minor  editorial  revisions  to 
maintain  the  cross-references  to  the 
controlling  regulations. 

Part  unnecessary  because  the  program 
has  ended  or  was  never  implemented: 
24  CFR  parts  202a  and  260. 

Part  202a,  which  pertains  to  Title  I 
Mortgage  Insurance,  is  being  removed 
because  the  program  has  expired.  Part 
260  pertains  to  Interest  Subsidy  Grants, 
for  which  regulations  were 
promulgated,  but  the  program  was  never 
impleinented. 

Parts  for  expiring  programs,  under 
which  there  are  ordy  a  few  outstanding 
mortgages,  contracts  or  grants:  24  CFR 
part  850. 

No  new  grants  have  been  issued 
imder  part  850,  the  Housing 
Development  Grants  Program.  This  is  an 
expiring  program. 


Note:  The  grants  associated  with  part  850 
(Housing  Development  grants)  will  continue 
to  be  administered  under  the  regulations  that 
existed  immediately  before  April  1, 1996. 

B.  Cross-Cutting  requirements. 
Continued  consolidation  of  certain 
cross-cutting  requirements. 

On  February  9, 1996  (61  FR  5198),  the 
Department  published  a  final  rule 
creating  a  new  24  CFR  part  5.  HUD 
established  part  5  to  set  forth  those 
requirements  which  are  applicable  to 
one  or  more  program  regulations. 
Consolidation  of  these  requirements  in 
part  5  will  eliminate  redimdancy  in  title 
24  and  assist  in  the  Department's  overall 
efforts  to  streamline  the  content  of  its 
regulations. 

This  rule  removes  §§  222.248, 
233.248,  266.35,  and  267.4  which  set 
forth  the  Department's  waiver  authority. 
Further,  this  rule  also  removes  the 
definition  of  the  term  "Secretary"  in 
§  241.1.  HUD's  waiver  authority  and  the 
definition  of  "Secretary"  are  already  set 
forth  in  24  CFR  part  5. 

Justification  for  Final  Rule 

In  accordance  with  24  CFR  part  10,  it 
is  the  practice  of  the  Department  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  this  rule  merely  removes 
unnecessary  appendices,  parts,  subparts 
and  text  from  title  24  of  the  Code  of 
Federal  Regulations.  Removal  of  these 
codifications  does  not  establish  or  affect 
substantive  policy.  Therefore,  the 
Department  has  determined  that  public 
comment  is  unnecessary  and  contrary  to 
the  public  interest. 

Other  Matters 

Environmental  Review 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  existing  regulations  by 
removing  unnecessary  provisions  and 
does  not  alter  the  environmental  effect 
of  the  regulations  being  amended. 
Findings  of  No  Significant  Impact  with 
respect  to  the  environment  were  made 
in  accordzmce  with  HUD  regulations  in 
24  CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969  (42  U.S.C.  4332)  at 
the  time  of  development  of  the 
implementing  regulations.  Those 
Findings  remain  applicable  to  this  rule 
and  are  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S  C. 
605(b)),  has  reviewed  this  rule  before 


publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  pertains  to  the  administrative 
matter  of  removing  unnecessary 
codifications  from  the  Code  of  Federal 
Regulations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions)  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards. 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance, 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation,  Wages. 

24  CFR  Part  202a 

Mortgage  insurance. 

24  CFR  Part  222 

Condominiums,  Military  personnel," 
Mortgage  insurance. 

24  CFR  Part  233 

Home  improvement,  Loan  programs — 
housing  and  community  development. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  241 

Energy  conservation.  Home 
improvement.  Loan  programs — housing 
and  community  development,  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements.  Solar  energy. 


24  CFR  Part  260 

Grant  programs — housing  and 
community  development,  Low  and 
moderate  income  housing. 

24  CFR  Part  266 

Aged,  Fair  housing.  » 

Intergovernmental  relations.  Mortgage 
insurance.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  267 

Appraisals,  Mortgage  insurance, 
Property  valuation.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  850 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  pursuant  to  the 
Secretary's  authority  under  42  U.S.C. 
3535(d),  subtitle  A.  subtitle  B,  and  parts 
200,  202a,  222,  233,  241,  260,  266,  267. 
and  850  of  title  24  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

Subtitle  A-Omoe  of  ttie  Swralary, 
Department  of  Housing  and  UrtMn 
Developinant 

Appendices  A  and  B  of  Subtitle  A 
[Removed] 

1.  Appendices  A  and  B  to  subtitle  A 
are  removed. 

Subtitle  B— Regulations  Retatlng  to 
Housing  and  Urt>8n  Development 

CHAPTER  I— OFFICE  OF  ASSISTANT 
SECRETARY  FOR  EQUAL  OPPORTUNITY. 
DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Sutwhapter  A — Fair  Housing 

Appendices  [I.  III.  and  IV  of  Subtitle  B. 
Chapter  I.  Subchapter  A  [Removed] 

2.  Subtitle  B,  chapter  I.  subchapter  A 
is  amended  by  removing  Appendices  II, 
m,  and  IV. 

PART  200— INTRODUCTION 

3.  Part  200  is  amended: 

Sut>parts  A  and  C    (Removed  and 
Reserved] 

a.  By  removing  and  reserving  subparts 
A  (§§  200.1  through  200.4)  and  C 

(§§  200.40  through  200.44); 

S  200.93    [Redesignated  as  §200.27] 

b.  By  redesignating  §  200.93  as 
§200.227: 

Subpart  0    [Removed  and  Reserved] 

c.  By  removing  and  reserving  subpart 
D  (§§  200.50  through  200.129): 
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d.  By  amending  §  200.224  by 
removing  the  reference  to  "§  200.93". 
and  adding  in  its  place  "§  200.227";  and 

e.  By  revising  subpart  I,  to  read  as 
follows: 

Subpart  I— Mondtoerlminaftion  and  Fair 
nouamy 

f200L300   NondtecrlnHnation  and  fair 
housing  poNcy. 

Federal  Housing  Administration 
programs  shall  be  administered  in 
accordance  with : 

(a)  The  nondiscrimination  and  fair 
housing  requirements  set  forth  in  24 
CFR  part  5;  and 

(b)  The  afBrmative  fair  housing 
marketing  requirements  in  24  CFR  part 
200,  subpart  M  and  24  CFR  part  108. 

PART  202a  [REMOVED] 

4.  Part  202a  is  removed. 

PART  222-SERVICEPERSON'S 
MORTQAQE  INSURANCE 

1222.248    [Rwnoved] 

5.  Section  222.248  is  removed. 

PART  233— EXPERIMENTAL  HOUSING 
MORTGAGE  INSURANCE 

1233.248    [ftamoved] 

6.  Section  233.248  and  the 
undesignated  heading  preceding  it  are 
removed. 


PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

$241.1    [Amended] 

7.  Section  241.1  is  amended  by 
removing  paragraph  (j)  and  by 
redesignating  paragraphs  (k)  and  (1)  and 
paragraphs  (j)  and  (k),  respectively. 

PART  260  [REMOVED] 

8.  Part  260  is  removed. 

PART  266— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

§266.35    [Removed] 

9.  Section  266.35  is  removed. 

PART  267— APPRAISAL  AND 
PROPERTY  VALUATION 

$267.4    [Removed] 

10.  Section  267.4  is  removed. 

PART  850— HOUSING  DEVELOPMENT 
GRANTS 

11.  Section  850.1  is  revised  to  read  as 
follows: 

$  850.1    Applicability  and  savings  clause. 

(a)  Applicability.  This  part 
implements  the  Housing  Development 
Grant  Program  contained  in  section  17 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  14370).  The  Program 
authorized  the  Secretary  to  make 


housing  development  grants  to  support 
the  new  construction  or  substantial 
rehabilitation  of  real  property  to  be  used 
primarily  for  residential  rental 
purposes.  Section  289(b)(1)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12839)  repealed 
section  17  effective  October  1, 1991. 
Section  289(a)  prohibited  new  grants 
under  the  Housing  Development  Grant 
Program  except  for  projects  for  which 
binding  commitments  had  been  entered 
into  prior  to  October  1, 1991. 

(b)  Savings  clause.  Any  grant  made 
pursuant  to  a  binding  commitment 
entered  into  before  October  1. 1991  will 
continue  to  be  governed  by  subparts  A 
through  E  of  this  part  in  effect 
immediately  before  April  1. 1996,  and 
by  subpart  F  of  this  part  as  ciurently  in 
effect. 

$850.3    [Removed] 

12.  Section  850.3  is  removed. 

Subparts  B,  C,  D,  and  E    [Removed  and 
Reswved] 

13.  Subparts  B  (§§  850.11  through 
850.17).  C  (§§  850.31  through  850.39),  D 
(§§  850.61  through  850.79).  and  E 
(§§850.101  through  850.107)  are 
removed  and  reserved. 

Dated:  February  22, 1996. 
Henry  G.  Cisneros, 

Secretary. 

[FR  Doc.  96-4585  Filed  2-28-96;  8:45  am] 
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DEPARTIIENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner  . 

24CpRPart266 
[Doclwt  No.  FR-3981-f-01] 
nm2S02-AQ60 

Reguiatoiy  Reinvention;  Streanlining 
of  Housing  Finance  Agency  Rlsk- 
Shartng  Program  for  Insured 
Affordable  MultifkmUy  Project  Loans 

AGBICY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  streamUnes 
HUD's  regulations  governing  the 
Housing  Finance  Agency  (HFA)  Risk- 
Sharing  program  at  24  CFR  part  266. 
Specifically,  this  rule  removes 
regulatory  provisions  from  part  266 
which  are  best  set  forth  in  non- 
regulatoiy  guidance.  Under  the  HFA 
Risk-Sharing  Program.  HFAs  are 
permitted  to  originate  and  service 
mortgage  loans  that  are  fully  insiored  by 
the  Federal  Housing  Administration. 
Participating  HFAs  are  required  to  share 
in  the  risk  associated  with  monetary 
losses  that  may  result  from  loan 
defaults.  HUD's  elimination  of 
redimdant  or  unnecessary  language 
from  part  266  will  increase  program 
flexibility  and  assist  in  HUD's 
continuing  efforts  to  streamline  title  24. 
EFFECTIVE  DATE:  April  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Luton,  Director,  New  Products  Division, 
Office  of  Miiltifamily  Housing 
Development,  Room  6142,  Department 
of  Housing  and  Urban  Envelopment, 
451  Seventh  Street,  SW.  Washington, 
DC  20410,  telephone  number  (202)  708- 
2556  (this  is  not  a  toll-free  number).  For 
hearing-  and  speech-impaired  persons, 
this  nimiber  may  be  accessed  via  TDD 
by  calling  the  Federal  hiformation  Relay 
Service  at  l-aOO-877-8339. 

SUPPt^MENTARY  INFORMATION: 

L  Background 

On  March  4, 1995,  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  HUD  conducted  a 
page-by-page  review<of  its  regulations  to 
determine  which  can  be  eliminated, 
consolidated,  or  otherwise  improved.  As 
part  of  this  review,  HUD  reexamined  its 
regulations  governing  the  Housing 
Finance  Agency  (HFA)  Risk-Sharing 


Program  at  24  CFR  part  266.  Under  the 
HFA  Risk-Sharing  Program,  HFAs  are 
permitted  to  originate  and  service 
mortgage  loans  that  are  fully  insured  by 
the  Federal  Housing  Administration. 
Participating  HFAs  are  required  to  share 
in  the  risk  associated  with  monetary 
losses  that  may  result  from  loan 
defaults. 

HUD  has  determined  that  the 
regulations  for  the  HFA  Risk-Sharing 
Program  can  be  improved  and 
streamlined  by  eliminating  unnecessary 
provisions.  After  careful  consideration, 
HUD  has  decided  to  retain  most  of  part 
266,  inasmuch  as  the  regulations  are 
incorporated  by  reference  in  each 
approved  HFA's  Risk-Sharing 
Agreement.  Since  the  Risk-Sharing 
Agreement  forms  the  basis  for  operating 
the  program,  it  is  in  HUD's  interest,  and 
that  of  program  participants,  to  retain 
most  sections  of  part  266.  However,  this 
final  rule  removes  those  sections  of  part 
266  concerning  the  application  process 
and  the  contents  of  the  Risk-Sharing 
Agreement. 

With  respect  to  the  section  on 
application  requirements,  applications 
are  solicited  through  publication  of  a 
notice  in  the  Federal  Register.  Since 
that  notice  contains  the  requirements  for 
submitting  an  application,  including 
required  exhibits,  it  is  unnecessary  to 
repeat  such  requirements  in  part  266. 
Therefore,  this  final  rule  revises 
§  266.105,  which  concerns  the 
application  requirements,  to  simply 
state  that  HUD  will  identify  all 
necessary  requirements  for  the 
submission  of  an  application  through 
Federal  Register  notice. 

With  respect  to  the  section  on  the 
contents  of  the  Risk-Sharing  Agreement, 
an  agreement  for  use  by  State  and  local 
HFAs  participating  in  the  program  has 
been  developed.  Therefore,  it  is  no 
longer  necessary  to  list  the  items  to  be 
included  in  the  Risk-Sharing 
Agreement.  Accordingly,  this  final  rule 
amends  §  266.15  to  remove  such  a  list. 

n.  Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  This  final 
rule  merely  removes  imnecessary 


provisions  which  can  best  be  set  forth 
in  non-regulatory  guidance.  This  rule 
does  not  establish  or  affect  substantive 
pohcy.  Therefore,  prior  pubUc  comment 
is  unnecessary. 

m.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiHty  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule     » 
merely  streamlines  24  CFR  part  266  by 
removing  provisions  which  do  not 
require  regulatory  codification.  The  rule 
will  have  no  adverse  or  disproportionate 
economic  impact  on  small  businesses. 

B.  Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
streamlining  provisions  and  does  not 
alter  the  environmental  effect  of  the 
regulations  being  amended.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  enviroimient  was  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
PoUcy  Act  of  1969  (42  U.S.C.  4332)  at 
the  time  of  development  of  regulations 
implementing  the  HFA  Risk-Sharing 
Program.  That  finding  remains 
applicable  to  this  rule  and  is  available 
for  pubUc  inspection  between  7:30  a.m. 
and  5:30  p.m.  weekdays  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  fit)m  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

D.  Executive  Order  12606,  The  Family 

The  General  Coimsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 


family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  imder  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule. 

List  (^Subjects  in  24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations.  Mortgage 
insiuance.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  part  266  is 
amended  as  follows: 

PART  266-HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
ItfULTIFAiyHLY  PROJECT  LOANS 

1.  The  authority  citation  for  24  CFR 
part  266  continues  to  read  as  follows: 


AvdMriljr:  12  U.S.C.  1707;  42  U.S.C. 
3535(d). 

2.  Section  266.15  is  revised  to  read  as 
follows: 

S  266.15    Risk-Sharing  AgrMment 

Execution  of  a  Risk-Sharing 
Agreement  is  a  prerequisite  to 
participation  in  this  program.  The  Risk- 
Sharing  Agreement  shall  be  in  a  form 
acceptable  to  the  Commissioner. 

3.  Section  266.105  is  revised  to  read 
as  follows: 

{266.105    Application  requirements. 

(a)  Applications  for  approval  as  a 
HUD-approved  multifamily  mortgagee. 
HFAs  that  are  not  HUD-approved 
mortgagees  at  the  time  of  their 
application  to  participate  in  the  program 
under  this  part  must  submit, 
concurrently,  separate  applications  for 
approval  to  participate  in  the  program 
and  for  approval  to  operate  as  a  HUD- 


approved  mortgagee.  Application  for 
approval  as  a  HUD-approved  mortgagee 
must  be  submitted  to  HUD  in 
accordance  with  the  applicable  HUD 
requirements. 

(b)  Applications  for  participation  in 
pmgram.  AppUcations  from  HFAs  for 
approval  to  participate  in  the  program 
under  this  part  will  be  submitted  in 
response  to  a  notice  published  in  the 
Federal  Register.  The  notice  will 
include  the  required  appUcation 
exhibits  and  any  other  information  or 
dociunentation  necessary  for  approval 
for  partidpaUon  in  the  Risk-Sharing 
Program. 

Dated:  February  22.  1996. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  96-4542  Filed  2-28-96;  8:45  am] 
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DEPARTMENT  OF  COAMERCE 

National  Telacommunlcattona  and 
infonnatlon  Administration 

IPocM  Number  960124024-8045-03: 
CF0A:11JSS] 

NM00aO-VkAO4  ' 

Talacowmunlcatfooa  and  Information 
biflraamiclura  Asslstanca  Program 

AOENCY:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

action:  Notice  of  solicitation  of  grant 

applications. 


r:  Subject  to  the  availability  of 
fiscal  year  1996  funds,  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  issues  this 
Notice  describing  the  conditions  imder 
wdiich  applications  will  be  accepted 
under  tlM  Telecranmimications  and 
Information  Infirastructure  Assistance 
Program  (THAP)  and  how  NTIA  will 
determine  which  applications  it  will 
fund.  TIIAP  assists  eligible 
oiganizations  by  promoting  the 
widespread  use  of  advanced 
telecommunications  and  information 
technologies  in  the  public  and  non- 
profit sectors.  By  providing  matching 
grants  for  Demonstration,  Access,  and 
Planning  projects,  this  program  will 
help  develop  a  nationwide,  interactive, 
multimedia  information  infrastructure 
that  is  accessible  to  aU  citizens,  in  rural 
as  well  as  urban  areas. 
DATES:  Complete  applications  for  the 
fiscal  year  1996  TIIAP  grant  program 
must  be  mailed  or  hand-carried  to  the 
address  indicated  below  and  received 
by  NTIA  by  5  P.M.  EvST,  April  4, 1996. 
Applications  received  after  that  time 
and  date  will  not  be  accepted. 
Applications  will  not  be  accepted  via 
fiacsimile  machine  transmission  or  e- 
mail.  NTIA  anticipates  that  it  will  take 
between  4  and  6  months  to  process 
applications  and  make  final  funding 
determinations. 

'  ADDRESSES:  Telecommunications  and 
Information  Infrastructiire  Assistance 
Program,  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.,  HCHB. 
Room  4090,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Stephen  J.  Downs,  Acting  Director  of  the 
Telecommunications  and  Information 
Infrastructure  Assistance  Program, 
Telephone:  202/482-2048.  Fax:  202/ 
501-513^.  E-mail:  tiiap@ntia.doc.gov. 


SUPKEMENTARY  INFORMATION: 
Program  Purposes 

NTTA  annoimces  the  third  annual 
round  of  a  competitive  matching  grant* 
program,  THAP.  THAP  was  created  to 
promote  the  development  and 
widespread  availability  of  advanced 
telecommunications  and  information 
technologies  to  serve  the  public  interest. 

To  accomplish  this  objective,  THAP 
will  provide  matching  grants  to  state 
and  local  governments,  non-profit 
health  care  and  public  health  providers, 
school  districts,  libraries,  colleges, 
universities,  public  safety  providers, 
non-profit  community-based 
organizations,  and  other  non-profit 
entities,  for  projects  that  will  improve 
the  quality  of,  and  the  public's  access  to, 
education  and  lifelong  learning;  reduce 
the  cost,  improve  the  quality,  and/or 
increase  the  accessibility  of  health  care 
and  public  health  services;  promote 
responsive  public  services;  and  foster 
communication  and  resource-sharing 
within  communities,  both  rural  and 
luban. 

Authority 

The  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary  and 
Related  Agencies  Appropriations  Act  of 

1994,  P.L.  No.  103-317, 108  Stat.  1724, 
1747  (1994)  and  P.L.  No.  104-99 
"Balanced  Budget  Downpayment  Act, 
I." 

Funding  Availability 

NTIA  issues  this  Notice  subject  to  the 
appropriations  made  available  under  the 
continuing  resolution  (P.L.  No.  104-99). 
NTIA  anticipates  making  grant  awards 
provided  that  funding  for  TIIAP  is 
continued  beyond  March  15, 1996,  the 
expiration  date  of  the  current 
continuing  resolution.  This  continuing 
resolution  includes  $21.5  milhon  for 
THAP.  Issuance  of  grants,  however,  is 
subject  to  the  future  availability  of  FY 
1996  funds.  Further  notice  will  be  made 
in  the  Federal  Register  of  the  final 
status  of  funding  for  this  program  at  the 
appropriate  time. 

Based  on  past  experience,  NTIA 
expects  that  the  level  of  competition 
will  be  extremely  strong.  In  fiscal  year 

1995,  NTIA  received  more  than  1,800 
applications,  collectively  requesting 
more  than  $680  million  in  grant  funds. 
From  these  1,800  applications,  the 
Department  of  Commerce  announced 
117  THAP  awards  totaling  $35.7  million 
in  Federal  funds. 


UMI 


'Terms  marked  with  an  asterisk  (*)  are  defined 
at  the  end  of  this  Notice. 


Eligibility  Criteria 

Eligible  Organizations.  All  state  and 
local  governments,  all  colleges  and 
imiversities,  and  all  non-profit  entities 
are  ehgible  to  apply.  However, 
individuals  and  for-profit  organizations 
are  not  eligible. 

Matching  Funds  Reqmrements.  Grant 
recipients  under  this  program  will  be 
required  to  provide  matching  funds 
toward  the  total  project  cost.  A  project 
will  not  be  considered  eUgible  for 
funding  imlessthe  appUcant  documents 
the  capacity  to  supply  matching  funds. 
Matching  funds  may  be  in  the  form  of 
cash  or  in-kind  contributions.  Grant 
funds  under  this  program  will  be 
released  in  direct  proportion  to  local 
matching  funds  raised  and/or 
documented.  NTLA  Mrill  supply  up  to 
50%  of  the  total  project  cost,  imless 
extraordinary  circumstances  warrant  a 
grant  of  up  to  75%.  Federal  funds  (such 
as  grants)  generally  may  not  be  used  as 
matching  monies,  except  as  provided  by 
Federal  statute.  For  information  about 
whetherparticular  Federal  funds  may 
be  used  as  matching  funds,  the 
applicant  should  contact  the  Federal 
agency  that  administers  the  funds  in 
question. 

Scope  of  Proposed  Project.  Funded 
projects  must  foil  into  the  program 
categories  and  priorities  described  in 
this  Notice.  Projects  miist  involve  the 
delivery  of  usefid,  practical  services  in 
real-world  environments  within  the 
grant  award  period.  In  fiscal  year  1996, 
THAP  will  not  fund  the  following  kinds 
of  projects: 

One-way  Networks.  THAP  will  not 
support  the  construction  or 
augmentation  of  one-way  networks;  all 
services  and  networks  proposed  under 
the  program  must  be  interactive.* 

Content  Development*  Projects. 
THAP  will  not  support  projects  whose 
primary  focus  is  to  develop  or  produce 
information  content,  rather  than  to 
apply  information  in&Bstructure*  to 
practical  problems.  For  example,  TIIAP 
will  not  consider  projects  whose 
primary  pvupose  is  the  creation  of 
databases  or  other  information  resources 
by  converting  paper-based  information. 
Similarly,  THAP  will  not  consider 
projects  that  create  new  information 
resources,  such  as  World  Wide  Web 
sites,  imless  these  projects  also  include 
specific  measures  to  ensure  access  to 
and  use  of  those  resources.  Examples  of 
such  measvues  include,  but  are  not 
Umited  to,  placement  of  public  access 
workstations  and  provision  of  training 
programs. 

I^rdware  or  Software  Development 
Projects.  While  some  hardware  or 
sofhvare  development  may  be  required 


to  integrate  existing  systems  or 
components,  it  may  not  be  a  major 
emphasis  of  any  THAP  project. 

Single-Organization  Projects.  TIIAP 
will  not  support  projects  whose  primary 
emphasis  is  on  the  internal 
communications  needs  of  a  single 
organization.  Projects  must  include 
appropriate  partnerships,  with  plans  for 
inter-organizational  communications 
among  the  partners. 

Replacement  or  Upgrade  of  Existing 
Facilities.  TIIAP  will  not  support  any 
projects  whose  primary  emphasis  is  the 
upgrade  or  replacement  of  existing 
facilities. 

Policy  on  Sectarian  Activities. 
Applicants  are  advised  that  on 
December  22, 1995,  NTIA  issued  a 
notice  in  the  Federal  Register  on  its 
policy  with  regard  to  sectarian 
activities.  Under  NTlA's  prior  policy, 
NTIA  funds  could  not  be  used  for  any 
sectarian  purposes.  While  religious 
activities  cannot  be  the  essential  thrust 
of  a  grant,  an  application  will  not  be 
ineligible  where  sectarian  activities  are 
only  incidental  or  attenuated  to  the 
overall  project  purpose  for  which 
funding  is  requested.  Applicants  for 
whom  this  policy  may  be  relevant 
should  read  the  policy  that  was 
published  at  60  FR  66491,  Dec.  22. 
1995. 

Completeness  of  Application.  THAP 
will  initially  review  all  proposals  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  The  required  elements  are 
listed  and  described  in  the  Guidelines 
for  Preparing  Applications — Fiscal  Year 
1996  (Guidelines).  Each  of  the  required 
elements  must  be  present  and  clearly 
identified  for  the  proposal  to  be 
reviewed.  Incomplete  applications  will 
be  rejected. 

Past  Performance.  Unsatisfactory 
performance  of  an  applicant  imder  prior 
Federal  financial  assistance  awards  may 
result  in  that  applicant's  proposal  not 
being  considered  for  funding. 

Delinquent  Federal  Debts.  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until: 

1.  Tne  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

Program  Categories 

Introduction.  The  fiscal  year  1996 
THAP  grant  program  is  divided  into 
three  categories:  Demonstration  projects, 
Access  projects,  and  Planning  projects. 
NTIA  will  award  approximately  65%  of 


the  funds  in  this  program  to  support 
Demonstration  projects,  approximately 
30%  of  the  funds  to  support  Access 
projects,  and  approximately  5%  of  the 
funds  to  support  Planning  projects, 
unless  the  quality  and/or  number  of 
submissions  in  any  of  these  categories 
does  not.  in  NTIA's  judgment,  merit  the 
proposed  allocation  of  funds.  Proposals 
will  be  evaluated  and  selected  according 
to  specific  criteria  (see  the  "Evaluation 
Criteria"  section  in  this  Notice). 

Demonstration  Projects.  The  primary 
goal  of  Demonstration  projects  is  to 
demonstrate  new,  high-impact,  useful 
applications  of  information 
infrastructure  which  hold  significant 
potential  for  replication  in  other 
communities.  The  projects  must  deploy, 
use,  and  evaluate  innovative 
applications  of  information 
infrastructure  to  address  a  particular 
problem  or  set  of  problems  in  real-world 
environments.  Projects  selected  in  this 
category  will  have  a  high  potential  to 
serve  as  models*  for  other  communities 
and  to  demonstrate  results  within  the 
grant  period. 

Demonstration  projects  must  focus  on 
the  application  of  information 
technology  to  specific  needs  or 
problems,  rather  than  on  the  technology 
itself  Every  application  for  a 
Demonstration  project  must  clearly 
describe  how  using  information 
infrastructure  is  exj)ected  to  result  in 
measurably  improved  outcomes,  such  as 
lowering  the  cost  of  health  care  or 
improving  student  performance. 

Successful  Demonstration  applicants 
must  complete  their  projects  within  12- 
24  months. 

Information  on  Demonstration 
projects  previously  funded  by  TIIAP  can 
be  retrieved  electronically  (see  the 
"Electronic  Information"  sub-section  in 
this  Notice)  or  by  contacting  the  TIIAP 
ofilce.  Applicants  are  reminded  that 
evaluation  crijeria  for  Demonstration 
projects  change  from  year  to  year. 

Note:  No  award  in  the  Demonstration 
projects  category  will  exceed  $750,000. 

Access  Projects.  The  primary  goal  of 
Access  projects  is  to  provide 
underserved*  communities, 
populations,  or  geographic  areas  with 
greater  access  to  the  benefits  of  the 
National  Information  Infrastructure 
(Nil).*  Access  projects  emphasize 
serving  groups  of  people  who  have  not 
been  adequately  served  in  the  past  and 
increasing  their  access  to  services  and 
information.  Access  projects  place 
greater  emphasis  on  reducing  disparities 
than  on  innovation.  Hence,  an  Access 
project  may  build  on  or  emulate  a 
successful  model  which  has  gained 
widespread  acceptance  in  the  field. 


As  is  the  case  with  Demonstration 
projects,  the  focus  of  Access  projects  is 
on  the  application  of  technology  to 
specific  needs  or  problems,  rather  than 
on  technology  itself.  Every  Access 
application  must  clearly  describe  how 
using  information  infrastructure  is 
expected  to  result  in  measurabl) 
improved  outcomes,  such  as  lowering 
the  cost  of  health  care  or  improving 
student  performance. 

Successful  Access  applicants  must 
complete  their  projects  within  12-18 
months. 

Examples  of  Access  projects  that  have 
received  funding  in  the  past  are  the 
creation  of  wide-area  networks  within 
school  systems  or  districts  and  the 
provision  of  Internet  access  to  an 
isolated  group  or  population. 
Information  on  current  Access  projects 
can  be  retrieved  electronically  (see  the 
"Electronic  Information"  sub-section  in 
this  Notice)  or  by  contacting  the  TIIAP 
office.  Applicants  are  reminded  that 
evaluation  criteria  for  Access  projects 
change  from  year  to  year. 

Note:  No  award  in  the  Access  projects 
category  will  exceed  S250.000. 

Planning  Projects.  The  primary  goal  of 
Planning  projects  is  to  enable 
organizations,  or  groups  of 
organizations,  to  develop  strategies  for 
the  enhanced  application  of  information 
infrastructure.  Planning  projec-ts  provide 
oppKirtunities  to  bring  coalitions 
together  to  form  firm  foundations  on 
which  to  implement  information 
infrastructure  equitably,  to  examine  the 
opportunities  that  investment  in 
information  infrastructure  creates,  to 
aggregate  demand  for 
telecommunications  services  among 
multiple  organizations,  and  to 
understand  the  needs  of  potential  end 
users.  Planning  projects  are  encouraged 
for  rural  or  underserved  populations 
where  an  enhanced  telecommunications 
infrastructure  could  provide  greater 
economic  opportunity. 

The  end  result  of  a  Planning  project 
should  be  a  credible  plan  for  deploying 
and  using  information  infrastructure 
and  sufficient  support  from  the 
community  to  implement  the  plan. 
Proposals  in  this  category  must  include 
clear  descriptions  of  (1)  the  planning 
process  or  methodology  to  be  employed 
and  (2)  the  expected  outcomes  of  the 
process. 

Successful  Planning  applicants  must 
complete  their  projects  within  9-12 
months. 

One  example  of  a  Planning  project 
that  has  received  funding  in  the  past  is 
the  design,  testing,  and  documentation 
of  3  scalable  planning  model  for  a  city- 
wide  advanced  information 


7952 


Federal  Register  /  Vol.  61,  No.  41  /  Thursday.  February  29.  1996  /  Notices 


Federal  Regtoter  /  Vol.  61.  No.  41  /  Thursday,  February  29.  1996  /  Notices 


7953 


UMI 


infrastructure.  A<iother  example  of  a 
funded  Planning  project  is  the 
development  of  a  statewide  strategic 
plan  for  networking  state  agencies, 
educational  organizations,  industry, 
health  care,  and  other  public  service 
providers  so  that  opportunities  for 
equitably  providing  services  to  a  state's 
widely  dispersed  population  can  be 
shared.  Information  on  current  Planning 

Srojects  can  be  retrieved  electronically 
»e  the  "Electronic  Information"  sub- 
section in  this  Notice)  or  by  contacting 
the  THAP  office.  Applicants  are 
reminded  that  evaluation  criteria  for 
Planning  projects  change  from  year  to 
year. 

Note:  No  award  in  the  Planning  projects 
category  will  exceed  $100,000. 

Proiect  Funding  Priorities 

In  fiscal  year  1996,  THAP  will  support 
projects  in  four  broad  application 
groups*:  Community- wide  Networking, 
Health,  Lifelong  Learning,  and  Public 
Services.  In  all  of  these  groups,  THAP  is 
committed  to  supporting  projects  that 
mil  use  the  Nil  to  promote  services  to, 
and/or  to  encourage  greater 
participation  in  the  Nil  by,  traditional ly 
underserved  populations. 

Community-wide  Networking.  These 
are  multi-purpose  projects  that  allow 
members  of  a  community  to  share 
informaticHi  resources  and  improve 
communication.  Commimity-wide 
networking  projects  must  link  services 
or  provide  information  resources  across 
midtiple  application  groups  or  sub- 
groups. Ejuonples  include,  but  would 
not  be  limited  to.  connecting  local 
schools  with  public  libraries, 
connecting  local  businesses  with  job 
retraining  programs,  and/or  connecting 
citizens  to  a  variety  of  social  service 
programs  or  information  resources. 

I&lth.  Projects  involving  the  use  of 
telecommunications  in  the  delivery  of 
health  and  mental  health  services, 
pubUc  health,  home  health  care, 
provision  of  health  information  to  the 

EubUc.  or  the  education  and  training  of 
ealth  professionals.  Examples  of 
projects  could  include,  but  would  not  be 
limited  to:  community  health 
information  networks  for  sharing 
clinical,  financial,  and  administrative 
information  among  hospitals,  clinics, 
public  health  departments,  and  other 
organizations:  telemedicine  systems  that 
extend  medical  (expertise  to  underserved 
areas  and/or  into  the  home:  and 
networks  or  information  services  aimed 
at  disease  prevention,  health  promotion, 
and  health  education. 

Lifelong  Learning.  Projects  in  this 
group  are  divided  into  three  subgroups. 

Pre-School  and  K-12  Education. 
Projects  that  bring  educational  materials 


or  instruction  to  pre-school  and  K-12 
students  or  that  permit  those  students  to 
participate  in  educational  activities  via 
telecommunications.  Related  activities 
such  as  professional  development  of 
pre-school  and  K-12  teachers  and 
administrators  also  fall  within  this  sub- 
group, as  do  projects  that  intend  to 
improve  the  administration  of  pre- 
school and  K-12  education. 

Higher  Education.  Projects  involving 
the  delivery  of  college-level  coiu-ses 
(including  graduate  courses);  provision 
of  continuing  or  adult  education;  or 
activities  such  as  professional 
development  for  community  college  or 
university  professors  or  administrators. 

Library  and  Lifelong  Learning 
Services.  Projects  that  bring 
information,  education,  and  enrichment 
services  on-line  through  public  libraries, 
museums,  cultural  centers,  literacy 
organizations,  or  other  non-profit 
organizations.  This  sub-group  also 
includes  teaching  adults  basic  literacy 
and  job  skills. 

Public  Services.  Projects  in  this  group 
are  divided  into  two  subgroups. 

Human  Services.  Projects  aimed  at 
improving  the  delivery  of  services  such 
as  public  and  subsidized  housing,  food 
assistance,  child  welfare,  day  care, 
substance  abuse  prevention  and 
counseling,  job  counseling  and  training, 
poverty  relief,  legal  assistance,  or  shelter 
providing  protection  from  domestic 
violence.  Examples  include,  but  would 
not  be  limited  to,  networks  that 
facilitate  coordination  and  collaboration 
among  public  and/or  community-based 
organizations;  projects  that  improve 
agency  responsiveness  by  providing 
direct  electronic  access  to  information 
on  available  services:  and  projects  that 
employ  information  technology 
creatively  to  promote  self-sufficiency 
among  individuals  and  families. 

Public  Safety.  Projects  aimed  at 
increasing  the  effectiveness  of  police 
and  fire  departments  or  other  entities 
involved  in  providing  public  safety 
services.  Examples  may  include  those 
that  link  public  safety  agencies  located 
in  a  single  geographic  area  to  increase 
efficiency  and  share  resources,  or  those 
that  provide  information  in  a  timely 
manner  to  "first-response  officials," 
such  as  police  officers,  emergency 
medical  technicians,  and  firefighters. 
Other  projects  might  link  agencies  with 
information  resources,  or  provide 
community  outreach  services,  regarding 
safety  issues  and  procedures. 

TIIAP  will  also  support  projects  that 
promote  the  accessibility  and  usability 
of  the  Nil  for  persons  with  disabilities. 
Such  projects  are  expected  to  fit  into 
one  of  the  four  broad  application  groups 
described  above. 


The  Guidelines  booklet  provides  more 
information  on  selecting  a  group  and/or 
subgroup  for  yoiu*  application. 

Evaluation  Criteria 

Demonstration  projects  will  be 
evaluated  against  nine  criteria.  While 
each  criterion  is  weighted  equally,  the 
following  three  criteria  are  qualifying 
criteria.  Demonstration  project 
applicants  must  fully  meet  each 
qualifying  criterion.  If  an  application  is 
deemed  inadequate  on  any  one  of  these, 
it  will  be  not  be  further  evaluated. 

1.  Problem  Definition 

2.  Technical  Approach 

3.  Ability  to  Serve  as  a  Model 
Projects  judged  to  be  qualified  will 

then  be  fully  evaluated  on  all  nine 
criteria,  which  include  the  following 
additional  six  criteria. 

4.  Applicant  QuaUfications 

5.  Partnerships  and  Community  Support 

6.  Support  for  End  Users 

7.  Evaluation  and  Dissemination 

8.  Reducing  Disparities  in  Access  to  and 

Use  of  the  Nn 

9.  Budget 

Access  projects  will  also  be  evaluated 
against  nine  criteria.  While  each 
criterion  is  weighted  equally,  the 
following  two  criteria  are  qualifying 
criteria.  Access  project  applicants  must 
fully  meet  both  qualifying  criteria.  If  an 
application  is  deemed  inadequate  on 
either  of  them,  it  will  not  be  further 
evaluated. 

1.  Problem  Definition 

2.  Reducing  Disparities  in  Access  to  and 

Use  of  the  Nn 
Projects  judged  to  be  qualified  will 
then  be  fully  evaluated  on  all  nine 
criteria,  which  include  the  following    • 
additional  seven  criteria. 

3.  Technical  Approach 

4.  Applicant  Qualifications 

5.  Partnerships  and  Community  Support 

6.  Support  for  End  Users 

7.  Evaluation  and  Dissemination 

8.  Sustainability 

9.  Budget 

Planning  projects  will  be  evaluated 
against  seven  criteria.  While  each 
criterion  is  weighted  equally,  the 
following  two  criteria  are  qualifying 
criteria.  Planning  project  apphcants 
must  fully  meet  both  qualifying  criteria. 
If  an  application  is  deemed  inadequate 
on  either  of  them,  it  will  not  be  further 
evaluated. 

1.  Problem  Definition 

2.  Partnerships  and  Community  Support 
Projects  judged  to  be  qualified  will 

then  be  fully  evaluated  on  all  seven 
criteria,  which  include  the  following 
additional  five  criteria. 

3.  Reducing  Disparities  in  Access  to  and 

Use  of  the  Nil 


4.  Applicant  Qualifications 

5.  Support  for  End  Users 

6.  Evaluation  and  Dissemination 

7.  Budget 

Explanations  of  Evaluation  Criteria 

1.  Problem  Definition.  Applicants 
must  clearly  link  the  proposed  project  to 
a  specific  problem  or  problems  in  one 
or  more  of  the  application  groups  or 
sub-groups  described  in  the  "Project 
Funding  Priorities"  section  in  this 
Notice. 

The  need(s)  or  problem(s)  to  be 
addressed  should  be  thoroughly 
documented,  including  end-user 
demographics  and  target  audiences  to  be 
served.  Applicants  must  explain  how 
the  use  of  advanced 
telecommunications  and  information 
technology  will. contribute  to  the 
solution  of  the  problem(s)  and  identify 
the  clear  and  measurable  results 
expected  as  an  outcome  of  the  project. 
The  scope  of  the  project  must  meet 
THAP  eligibility  criteria  (see  the 
"Eligibility"  section  in  this  Notice). 

For  example,  health  care  providers  in 
rural  areas  may  be  required  to  spend  a 
disproportionate  amount  of  time  in 
travel  to  visit  homebound  patients, 
when  the  time  could  be  better  spent 
interacting  with  patients  or  upgrading 
their  skills.  Using  an  interactive  video 
system  to  meet  with  patients  and  to  take 
continuing  medical  education  courses 
could  reduce  the  travel  time  burden, 
improving  the  efficiency  of  health  care 
delivery  and  making  it  possible  for 
nurses  to  develop  new  skills  cost- 
effectively. 

2.  Technical  Approach.  TIIAP  defines 
technical  quality  as  the  application  of 
appropriate  information  technology 
consistent  with  the  vision  of  a 
nationwide,  seamless-,  interactive 
network  of  networks,  not  as  innovation 
for  its  own  sake.  Therefore,  a  project 
proposed  to  TIIAP  must  demonstrate  a 
knowledge  of,  and  a  realistic  approach 
to,  issues  of  interoperability*  and 
scalability.*  It  is  essential  that  the 
proposal  be  specific  about  how  the 
proposed  system  would  work,  how  the 
proposed  system  would  operate  with 
other  systems,  and  how  the  system 
would  be  maintained  and/or  upgraded 
as  needed. 

NTIA  expects  applicants  to  consider 
carefully  safeguards  to  protect  the 
privacy  of  the  end  users  and 
beneficiaries*  of  the  project.  It  is 
essential  that  the  proposal  address  the 
privacy  and  confidentiality  of  user  data 
if  this  is  relevant.  For  example,  an 
applicant  proposing  a  project  dealing 
with  individually  identifiable 
information  (student  grades,  medical 
records,  etc.)  will  be  required  to 


describe  the  mechanism(s)  to  be  used 
for  protecting  the  confidentiality  of  such 
information  and  the  privacy  of  the 
individuals  involved. 

3.  Applicant  Qualifications. 
Applicants  must  present  evidence  of 
qualifications  and  experience  essential 
to  the  successful  completion  of  the 
project.  The  appHcant  should  clearly 
describe  the  experience  of  its  key 
project  personnel  in  addressing 
information-  and  technology-related 
issues.  The  applicant  should  also 
describe  the  qualifications  of  project 
partners. 

4.  Partnerships  and  Community 
Support.  Proposals  must  provide 
evidence  of  public  and/or  private  sector 
support  and  involvement.  The  extent  to 
which  applicants  have  included  diverse 
sectors  of  the  community  in  project 
design  and  development  will  be 
considered  an  integral  part  of  the 
proposal.  Applicants  are  also  expected 
to  coordinate  with  other  entities  in  their 
states.  A  proposal  should  present  a  clear 
discussion  of  who  the  partners  will  be, 
what  their  respective  roles  in  the  project 
will  be,  what  benefits  each  expects  to 
receive,  and  what  each  partner  will 
contribute  to  the  project  in  the  form  of 
financial  support,  personnel,  or  other 
resources.  In  addition,  applicants  must 
provide  documentation  of  the  partners' 
commitment  to  the  project,  including 
letters  of  commitment  from  the  partners 
to  the  applicant  describing  their  roles 
and  contributions. 

5.  Support  for  End  Users.  Projects 
supported  by  TIIAP  must  demonstrate  a 
high  degree  of  attention  to  the  needs, 
skills,  working  conditions,  and  living 
environments  of  the  targeted  end  users. 
Applicants  must  clearly  define  the  end 
users,  including  demographic  or  other 
statistical  information.  Plans  for  training 
end  users  and/or  upgrading  their  skills 
must  be  clearly  delineated.  Applicants 
should  explain  clearly  how  the  project 
will  provide  end  users  with  easily 
accessible,  useful  information,  and  how 
end  users  will  benefit  from  the  services 
offered.  Proposals  should  include 
evidence  of  a  significant  degree  of  end- 
user  involvement  in  the  design  and 
planning  of  projects. 

6.  Evaluation  and  Dissemination. 
Every  project  proposed  to  TIIAP  must 
present  a  clearly  defined  evaluation 
plan  with  specific  criteria  for  measuring 
the  effectiveness  of  the  project  in 
reaching  its  intended  audience  and  in 
improving  outcomes.  The  applicant 
must  identify  specific  evaluation 
instruments  to  be  employed  for  this 
purpose.  The  proposed  budget  should 
include  sufficient  funds  to  perform  a 
thorough  and  useful  evaluation.  In 
conjunction  with  the  evaluation 


strategy,  TIIAP  will  review  the 
applicant's  plan  for  disseminating  the 
knowledge  gained  as  a  result  of 
implementing  the  project.  Applicants 
should  demonstrate  a  willingness  to 
share  information  about  their  projects 
with  interested  parties,  to  host  site 
visits,  and  to  participate  in  technology 
demonstrations. 

7.  Reducing  Disparities  in  Access  to 
and  Use  of  the  Nil.  The  applicant  must 
identify  existing  disparities,  supported 
by  specific  quantitative  data,  and  must 
clearly  describe  a  plan  to  redress  these 
disparities.  The  applicant  must  be 
sensitive  to  and  take  into  consideration 
the  local  environment  of  a  traditionally 
underserved  population  in  developing  a 
targeted  strategy  to  overcoming  existing 
barriers.  For  example,  unique  sharing 
arrangements  or  innovative  strategies 
may  be  proposed  to  redress  disparities 
in  access.  Additionally,  the  applicant 
must  clearly  define  the  project' s 
beneficiaries;  in  so  doing,  the  applicant 
should  include  demographic  and  other 
data  as  appropriate. 

8.  Budget.  The  applicant  must  fully 
explain  each  budget  item,  including 
both  the  Federal  and  the  non-Federal 
shares  of  the  total  project  cost,  in  the 
manner  outlined  in  the  Guidelines. 
Reviewers  will  closely  examine  the 
degree  to  which  the  proposed  budget  is 
reasonable  in  relation  to  the  scope  of  the 
project.  The  budget  must  be  reasonable 
for  the  tasks  proposed,  and  the 
relationship  of  items  in  the  budget  to 
the  project  narrative  must  be  clearly 
drawn. 

9.  Ability  to  Ser\e  as  a  Model 
(Applicable  only  to  Demonstration 
projects.)  Demonstration  projects  must 
show  a  .strong  potential  to  ser\e  as  a 
model  for  others  to  follow.  These 
projects  should  be  innovative,  not 
necessarily  in  terms  of  the  fechnolog\  to 
be  used,  but  in  the  application  of 
technology  in  a  particular  setting,  to 
serve  a  particular  population,  or  to  solve 
a  particular  problem.  Demonstration 
applicants  must  explain  the  degree  to 
which  the  projects  can  l)e  replicated,  or 
can  serve  as  catalysts  for  activities,  in 
other  settings  or  for  other  populations. 
Because  of  this  requirement  that  a 
Demonstration  project  show  the 
potential  for  applicability  in  other 
contexts,  reviewers  will  also  examine 
the  economic  viability  of  the  proposed 
model.  Demonstration  applicants  must 
also  explain  how  the  impact  of  their 
projects  can  extend  beyond  the  scope  of 
the  original  activity  funded  by  TIIAP 
For  example,  the  project's  innovative 
application  of  a  particular  technology 
may  stimulate  the  creation  of  a  market 
for  products  and  services  based  on  that 
technology.  In  addition,  the  program 
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will  examine  whether  a  subsequent 
evaluation  of  the  project  can  contribute 
significantly  to  our  understanding  of 
how  the  Nn  can  be  used  to  improve  the 
delivery  of  a  wide  range  of  social 
services  and  promote  economic 
development. 

10.  Sustainability.  (Applicable  only  to 
Access  projects.)  The  applicant  must 
clearly  describe  a  credible  plan  for 
sustaining  the  project  beyond  the  period 
of  Federal  funding.  Such  a  plan  should 
include  discussion  of  anticipated 
ongoing  expenses  and  potential  sources 
or  mechanisms  for  securing  needed 
funds.  In  evaluating  the  plan,  reviewers 
will  consider  the  economic 
circumstances  of  the  community  or 
communities  to  be  served  by  the 
proposed  project. 

Selection  Process 

NTIA  will  publish  a  notice  in  the 
Federal  Register  listing  all  applications 
received  by  TIIAP.  Listing  an 
application  in  such  a  notice  merely 
acknowledges  receipt  of  an  application 
that  will  compete  for  funding  with  other 
applications.  Publication  does  not 
preclude  subsequent  return  or 
disapproval  of  the  application,  nor  does 
it  ensiire  that  the  application  will  be 
funded. 

Each  eligible  application  will  first  be 
reviewed  by  a  panel  of  outside  readers. 
who  have  demonstrated  expertise  in 
both  the  programmatic  and 
technological  aspects  of  the  application. 
The  review  panels  will  evaluate 
applications  according  to  the  evaluation 
criteria  provided  in  this  Notice  and 
make  non-binding  recommendations  to 
the  program  staff.  Working  with  the 
staff,  the  TIIAP  Director  prepares  a  slate 
of  reconunended  grant  awards  for  the 
Selection  Official,  who  is  the  NTIA 
Administrator. 

In  making  recommendations,  the 
Director  will  consider  the  following 
selection  factors: 

1.  Tlie  evaluations  of  the  outside 
reviewers; 

2.  The  geographic  distribution  of  the 
proposed  grant  awards; 

3.  The  variety  of  technologies 
employed  by  the  proposed  grant  awards; 

4.  The  extent  to  which  the  proposed 
grant  awards  represent  a  reasonable 
distribution  of  funds  across  application 
groups  and  sub-groups; 

5.  The  promotion  of  access  to  and  use 
of  the  information  infrastructure  for 
underserved  groups; 

6.  Avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
Federal  agencies;  and 

7.  The  availability  of  funds. 

The  NTIA  Administrator  selects  the 
applications  to  be  negotiated  for 


possible  grant  award  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  as  set  forth  in  the  section 
entitled  "Program  Purposes."  After 
applications  have  been  selected  in  this 
manner,  negotiations  will  take  place 
between  TIIAP  staff  and  the  apphcant. 
These  negotiations  are  intended  to 
resolve  any  differences  that  exist 
between  the  applicant's  original  request 
and  what  THAP  proposes  to  fund.  Not 
all  applicants  who  are  contacted  for 
negotiation  will  necessarily  receive  a 
TIL\P  award.  Final  selections  made  by 
the  Administrator  will  be  based  upon 
the  Director's  recommendations  and  the 
degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  purposes  upon  the 
conclusion  of  negotiations. 

Eligible  Ckists     .' 

Eligible  Costs.  Allowable  costs 
incuwed  under  approved  projects  shall 
be  determined  in  accordance  with 
applicable  Federal  cost  principles,  i.e., 
0MB  Qrcular  A-21.  A-fl7,  A-122.  or 
Appendix  E  of  45  CFR  Part  74.  If 
included  in  the  approved  project 
budget,  TIIAP  will  allow  costs  for 
personnel,  fringe  benefits,  computer 
hardware  and  software,  other  end-user 
equipment,  telecommunication  services 
and  related  equipment,  consultants  and 
other  contractual  services,  travel,  rental 
of  office  equipment,  furniture  and 
space,  supplies,  etc.  that  are  reasonable 
and  directly  related  to  the  project. 
Construction  costs  are  not  eligible. 

Note  that  costs  that  are  ineligible  for 
TRAP  support  may  not  be  included  as 
part  of  the  applicant's  matching  fund 
contribution. 

Indirect  Costs.  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Award  Period 

Successful  applicants  for 
Demonstration  grants  will  have  between 
12  and  24  months  to  complete  their 
projects.  Successful  applicants  for 
Access  grants  will  have  between  12  and 
18  months  to  complete  their  projects. 
Successful  applicants  for  Planning 
grants  will  have  between  9  and  12 
months  to  complete  their  projects.  The 
completion  time  will  vary  depending  on 
the  complexity  of  the  project. 


Other  Iiiformation 

Electronic  Information.  Information 
about  NTIA  and  THAP,  including  this 
document  and  the  Guidelines,  can  be 
retrieved  electronically  via  the  Internet 
through  ftp,  gopher  and  the  World  Wide 
Web. 

To  reach  the  ftp  server,  ftp  to 
ftp.ntia.doc.gov.  Use  the  login  name  of 
'anonymous'  and  use  your  E-mail 
address  as  the  password.  Change  to  the 
/pub/grantinfo  directory  to  find  TEAP 
files. 

To  reach  the  gopher  server,  point  your 
gopher  client  at  gopher.ntia.doc.gov  and 
login  as  'gopher'. 

To  reach  the  www  server,  use  http:/ 
/www  .ntia.doc.gov/tiiap/tiiap.html  to 
reach  the  THAP  Home  Page. 

THAP  can  also  be  reached  via 
electronic  mail  at  tiiap@ntia.doc.gov. 

Application  Forms.  Standard  Forms 
424  (0MB  Approval  Number  0348- 
0044),  AppUcation  for  Federal 
Assistance;  424A  (0MB  Approval 
Number  0348-0043],  Budget 
Information — Non-Construction 
Programs;  and  424B  (0MB  Approval 
Number  0348-0040),  Assurances — Non- 
Construction  Programs,  (Rev  4-92).  and 
other  Department  of  Commerce  forms 
shall  be  used  in  applying  for  financial 
assistance.  These  forms  are  included  in 
the  Guidelines,  which  can  be  obtained 
by  contacting  NTIA  by  telephone,  fax,  or 
electronic  mail,  as  described  in  the 
'Address'  section  above.  TIIAP  requires 
one  original  and  five  copies  of  the 
application.  Appficants  for  whom  the 
submission  of  five  copies  presents 
financial  hardship  may  submit  one 
original  and  two  copies  of  the 
application.  In  addition,  all  applicants 
are  required  to  submit  a  copy  of  their 
application  to  their  state  Single  Point  of 
Contact  (SPOC)  offices,  if  they  have  one. 
(For  information  on  contacting  state 
SPOC  offices,  refer  to  page  39  of  the 
Guidelines.) 

Because  of  the  high  level  of  public 
interest  in  projects  supported  by  THAP, 
the  program  anticipates  receiving 
requests  for  copies  of  applications. 
Applicants  are  hereby  notified  that  the 
applications  they  submit  are  subject  to 
the  Freedom  of  informatioh  Act. 
Applicants  may  identify  sensitive 
information  and  label  it  "confidential" 
to  assist  NTIA  in  making  disclosure 
determinations. 

Type  of  Funding  Instrument.  The 
funding  instrument  for  awards  under 
this  program  shall  be  a  grant. 

Authority  and  Fimding  AvailabiUty. 
The  National  Telecommunications  and 
Information  Administration  (NTIA), 
Department  of  Conmierce,  serves  as  the 
President's  principal  adviser  on 


telecommunications  and  information 
policy.  NTIA's  functions  were  codified 
as  part  of  the  Telecommimications 
Authorization  Act  of  1992,  Pub.  L.  No. 
102-538, 106  Stat.  3533,  47  U.S.C. 
§§901-04(1993). 

Anticipated  Funding.  NTIA  issues 
this  Notice  subject  to  the  authority  of 
the  continuing  resolution  (P.L.  104-99). 
NTIA  anticipates  making  grant  awards 
provided  that  funding  for  TIIAP  is 
continued  beyond  the  March  IS,  1996, 
expiration  date  of  the  continuing 
resolution.  This  continuing  resolution 
includes  $21.5  million  for  TIIAP. 
Issuance  of  grants  is  subject  to  the 
availability  of  FY  1996  funds.  Further 
notice  will  be  made  in  the  Federal 
Register  about  the  final  status  of 
funding  for  this  pro^^m  at  the 
appropriate  time. 

Federal  PoUcies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  apphcable  Federal  laws  and 
Federal  and  Department  of  Commerce 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

Pre-Award  Activities.  If  an  applicant 
incurs  any  project  costs  prior  to  the 
project  start  date  negotiated  at  the  time 
the  award  is  made,  it  does  so  solely  at 
its  own  risk  of  not  being  reimbursed  by 
the  government.  Applicants  are  hereby 
notified  that,  notwithstanding  any  oral 
or  written  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  the  Department  of  Commerce  or 
NTIA  to  cover  pre-award  costs. 

No  Obligation  For  Futiue  Funding.  If 
an  application  is  selected  for  funding, 
the  [)epartment  of  Commerce  has  no 
obligation  to  provide  any  additional 
futiue  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
fimding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

Name  Check  Review.  All  non-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
•criminal  charges  such  as  fi^ud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity. 

Primary  AppUcant  Certifications.  All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 


1.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying--Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  §  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosure — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  a  covered 
Federal  action,  such  as  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement 
using  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 
Activities"  (0MB  Control  Number 
0348-0046),  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-^512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities. "form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

False  Statements.  A  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 


imprisonment  as  provided  in  18  U.S.C. 
§1001. 

Intergovernmental  Review. 
Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  a  not  a  significant  rule 
under  Executive  Order  12866. 

DefinitieBs 

Application  group  or  sub-group.  The 
specific  sector  whose  problems  or  issues 
a  proposed  project  addresses.  The 
application  groups  and  sub-groups  are 
described  in  the  section  on  "Project 
Funding  Priorities"  in  this  Notice. 

Content  development.  The  creation  of 
information  resources,  such  as  databases 
or  Worid  Wide  Web  sites,  for  the 
purpose  of  dissemination  through  one 
or  more  on-Une  services. 

End  user.  A  person  who  customarily 
employs  or  seeks  access  to,  rather  than 
provides,  information  infrastructure.  An 
end  user  may  be  a  consumer  of 
information  (e.g.,  a  member  of  the 
pubUc  employing  a  touch-screen  public 
access  terminal);  may  be  involved  in  an 
interactive  communication  with  other 
end  users;  or  may  use  information 
infrastructure  to  provide  services  to  the 
public. 

Grant.  Financial  assistance  award 
authorized  by  law  to  support 
autonomous  projects  or  activities  of 
state  or  local  governments,  or  non-profit 
groups.  This  term  does  not  include 
direct  United  States  government  cash 
assistance  to  an  individual,  a  subsidy,  a 
loan,  a  loan  guarantee,  or  insurance. 

Information  infrastructure.  The 
telecommunication  networks, 
computers,  other  end-user  devices, 
software,  standards,  and  skills  that 
collectively  enable  people  to  connect  to 
each  other  and  to  a  vast  array  of  services 
and  information  resources. 

Interactivity.  The  capacity  of  a 
communications  system  to  allow  end 
users  to  communicate  directly  with 
other  users,  either  in  real  time  (as  in  a 
video  teleconference)  or  on  a  store-and- 
forward  basis  (as  with  electronic  mail). 
or  to  seek  and  gain  access  to  information 
on  an  on-demand  basis,  as  opposed  to 
a  broadcast  basis. 

Interoperability.  The  condition 
achieved  among  information  and 
communication  systems  when 
information  (i.e..  data,  voice,  image, 
audio,  or  video)  can  be  easily  and  cost- 
effectively  shared  across  acquisition, 
transmission,  and  presentation 
technologies,  equipment,  and  services. 

Model.  A  project  that  employs  a 
novel,  innovative,  and  replicable 
approach.  The  ultimate  impact  of  a 
model  project  should  extend  far  beyond 
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the  conununity  or  conununities  to  be 
served  by  the  project  itself. 

National  Information  Infrastructure 
(Nn).  A  Federal  policy  initiative  to 
Eadlitate  and  accelerate  the 
development  and  utilization  of  the 
nation's  information  infirastructure.  The 
Administration  envisions  the  Nil  as  a 
seamless  web  of  commimications 
networks,  computers,  databases,  and 
consumer  elecbt>nics  that  will  put  vast 
amounts  of  information  at  users' 
fingertips.  For  more  infcmnation  on 
various  aspects  of  the  Nil  initiative,  see 
The  Naticmal  Information  Infrastructure: 
Agenda  for  Action,  58  Fed.  Reg.  49,025 
(^tember21,1993). 


Project  beneficiary.  Individual  or 
organization  deriving  benefits  from  a 
project's  outcome(s).  A  project 
beneficiary  may  also,  but  not 
necessarily,  be  a  project  end  user. 

Scalability.  The  ability  of  a  system  to 
accommodate  a  significant  growth  in  the 
size  of  the  system  (i.e.,  services 
provided,  end  users  served)  without  the 
need  for  substantial  redesign.  A  scalable 
approach  that  is  demonstrated  on  a 
small  scale  can  also  be  applied  on  a 
larger  scale. 

Underserved.  End  users  who  are 
subject  to  barriers  that  limit  or  prevent 
their  access  to  either  social  services  or 
information  infrastructiire.  In  terms  of 
information  infrastructure,  these 


barriers  may  be  geographic,  economic, 
physical,  linguistic,  or  cuhural.  For 
example,  a  rural  community  may  be 
physically  isolated  from  circuits 
adequate  to  allow  for  data  access;  inner 
dty  neighborhoods  may  contain  large 
numbers  of  potential  end  users  for 
whom  ownership  of  computer  hardware 
is  unlikely;  individuals  with  disabilities 
may  have  the  need  for  different  types  of 
interfaces  when  manipulating  hardware 
and  software. 
Lany  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 

[PR  Doc.  96-4642  Filed  2-28-96;  8:45  am] 
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DEPARTMBIT  OF  TRANSPORTATION 

Reeeareh  and  SpeeW  Programs 
Administration 

4«CFRPart171  I 

[Dodat  No.  HM-421  A:  Amdt  No.  171-139] 
RIN21S7-AC77  | 

Extension  of  Autliority  for  Open-Heed 
FRmt  Drum  Padiaging  for  Uquid 
Hamduus  idaleflilB 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  Section 
406  of  the  "biterstate  Commerce 
Commission  Sunset  Act"  (the  Act). 
RSPA  is  extending  the  authority  to  ship 
ootain  liquid  hazirdous  materials  in 
open-head  fiber  drums  that  do  not  meet 
performance-oriented  packaging 
standards  for  hazardous  materials  in 
Packing  Group  m.  This  extension 
expires  on  the  later  of  September  30, 
1997,  or  the  date  on  which  funds  are 
authorized  to  be  appropriated  for  the 
hazardous  materitds  transportation 
program  for  fiscal  years  beginning  after 
September  30, 1997. 
EFFECTIVE  DATE:  This  final  rule  is 
efhctive  on  October  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW, 
Washhigton.  DC  20590-0001;  telephone 
202-366-4400. 

SUPPLEMENTARY  MF0RMAT10N:  On 
January  9. 1996,  RSPA  published  a 
notice  of  proposed  riilemaking  (NPRM) 
under  Docket  No.  HM-221A,  Notice  No. 
96-1  (61  PR  688),  proposing  to  extend 
for  one  additional  year,  until  September 
30. 1997,  authority  for  the 
transportation  of  certain  liquid 
hazardous  materials  in  non- 
specification  open-head  fiber  drums  that 
do  not  meet  the  performance-oriented 
packaging  standards  in  the  Hazardous 
Materials  Regulations  (HMR),  49  CFR 
Parts  171-180. 

In  the  absence  of  this  extension,  these 
open-head  fiber  drums  would  not  be 
authorized  for  shipping  these  hazardous 
materials  after  September  30. 1996.  See 
49  CFR  171.14(a)(l)(iii).  This  is  because, 
in  a  final  rule  in  Docket  No.  HM-181 
(56  FR  66124,  Dec.  20. 1991),  RSPA 
eliminated  most  instances  where  the 
HMR  had  previously  authorized  the  use 
of  non-specification  packagings, 
including  packagings  for 
environmentally  hazardous  substances 
such  as  polychlorinated  biphenyls. 


However,  to  allow  for  an  orderly 
transition  to  the  performance-oriented 
packaging  standards  for  non-bulk 
packagings  also  adopted  in  HM-181, 
RSPA  authorized  packagings  meeting 
the  HM-181  performance  standards  to 
be  used  immediately  but  provided  a 
five-year  phase-out  period  ending  oh 
September  30, 1996,  for  previously 
authorized  packagings. 

In  the  January  9, 1996  NPRM,  RSPA 
proposed  to  add  a  new  paragraph 
(a)(2)(iii)  to  49  CFR  171.14  to  carry  out 
the  mandate  in  paragraphs  (a)  and  (b)  of 
Section  406  of  the  Interstate  Commerce 
Commission  Simset  Act  (Pub.  L.  104- 
88,  Dec.  29, 1995).  Section  406  reads  as 
follows: 

Sec  406.  Hber  Dnim  Packaging. 

(a)  In  General. — In  the  administration  of 
chapter  51  of  title  49.  United  States  Code,  the 
Secretary  of  Transportation  shall  issue  a  final 

'rule  within  60  days  after  the  date  of  the 
enactment  of  this  Act  authorizing  the 
continued  use  of  fiber  drum  packaging  with 
a  removable  head  for  the  transportation  of 
liquid  hazardous  materials  with  respect  to 
those  Uquid  hazardous  materials  transported 
by  such  drums  pursuant  to  regulations  in 
effect  on  September  30, 1991,  if— 

(1)  the  packaging  is  in  compliance  with 
regulations  of  the  Secretary  under  the 
Hazardous  Materials  Transportation  Act  as  in 
efiect  on  September  30, 1991;  and 

(2)  the  packaging  will  not  be  used  for  the 
transportation  of  hazardous  materials  that 
include  materials  which  are  poisonous  by 
inhalation  or  materials  in  Packing  Groups  I 
and  II. 

(b)  Expiration. — The  regulation  referred  to 
in  subsection  (a)  shall  expire  on  the  later  of 
September  30, 1997,  or  the  date  on  which 
funds  are  authorized  to  be  appropriated  to 
carry  out  chapter  51  of  title  49,  United  States 
Code  (relating  to  transportation  of  hazardous 
materials),  for  fiscal  years  beginning  after 
September  30, 1997. 

(c)  STUDY  — 

(1)  IN  GENERAL.— Within  90  daj's  after  the 
date  of  enactment  of  this  Act,  the  Secretary 
shall  contract  with  the  National  Academy  of 
Sciences  to  conduct  a  study — 

(A)  to  determine  whether  the  requirements 
of  section  5103(b)  of  title  49,  United  StPtes 
Code  (relating  to  regulations  for  safie 
transportation),  as  they  pertain  to  fiber  drum 
packaging  with  a  removable  head  can  be  met 
for  the  transportation  of  liquid  hazardous 
materials  (with  respect  to  those  liquid 
hazardous  materials  transported  by  such 
drums  pursuant  to  regulations  in  e£F^  on 
September  30, 1991)  with  standards 
(including  fiber  drum  industry  standards  set 
forth  in  a  June  8, 1992,  exemption 
application  submitted  to  the  Department  of 
Transportation),  other  than  the  [jerformance- 
oriented  packaging  standards  adopted  under 
docket  number  HM-181  contained  in  part 
178  of  tide  49,-Code  of  Federal  Regulations; 
and 

(B)  to  determine  whether  a  packaging 
standard  (including  such  fiber  drum  industry 
standards),  other  than  pcriormance-oriented 


packaging  standards,  will  provide  an  equal  or 
greater  level  of  safety  for  the  transportation 
of  liquid  hazardous  materials  than  would  be 
provided  if  such  performance-oriented 
packaging  standards  were  in  effiect 

(2)  COMPLETION.— The  study  shall  be 
completed  before  March  1, 1997,  and  shall  be 
transmitted  to  the  Committee  on  Commerce, 
Science,  and  Xransportation  of  the  Senate 
and  the  Transportation  and  Infrastructure 
Committee  of  the  House  of  Representatives. 

(d)  SECRETARIAL  ACTION.— By 
September  30, 1997,  the  Secretary  shall  issue 
final  regulations  to  determine  what  standards 
should  apply  to  fiber  drum  packaging  with  a 
ranovable  head  for  transportation  of  liquid 
hazardous  materials  (with  respect  to  those 
liquid  hazardous  materials  truuported  by 
such  drums  pursuant  to  regulations  in  effect 
on  SeptembCT  30, 1991)  after  September  30, 
1997.  In  issuing  such  regulations,  the 
Secretary  shall  give  full  and  substantial 
consideration  to  the  results  of  the  study 
conducted  in  subsection  (c). 

In  the  NPRM.  RSPA  proposed  an 
extension  of  the  transition  period  for 
continued  use  of  non-specification 
open-head  fiber  drums  for  certain  hqtiid 
hazardous  materials  until  September  30, 
1997.  Recognizing  that  the  transition 
period  might  have  to  be  extended 
beyond  that  date,  RSPA  stated  its 
intention  to  revisit  that  issue  in  the  1997 
rulemaking  required  by  section  (d). 

RSPA  requested  comments  on  the 
proposed  rule,  including  the  possible 
extension  of  the  transition  period  to  the 
later  of  two  dates,  September  30, 1997, 
or  the  date  on  which  funds  are 
authorized  to  be  appropriated  to  carry 
out  the  Federal  hazardous  materials 
transportation  program  for  fiscal  years 
beginning  after  September  30, 1997. 
RSPA  stated  that  it  would  "consider 
alternatives  that  commenters  wish  to 
suggest  for  handling  the  imcertain 
length  of  this  extended  transition  period 
*  *  •"  See  61  FR  689. 

In  response  to  the  NPRM,  RSPA 
received  13  comments.  Several  industry 
commenters  opposed  the  extension 
itself  on  safety,  fairness  and  uniformity 
grounds.  Those  commenters,  however, 
recognized  that  RSPA  has  no  discretion 
and  must  grant  the  extension.  Some 
commenters  requested  similar 
extensions  beyond  October  1, 1996,  for 
use  of  other  non-specification 
packagings  (e.g.,  plastic  or  steel)  for 
transportation  of  hazardous  materials. 
Consideration  of  other  extensions  is 
beyond  the  scope  of  this  rulemaking. 

Two  of  the  commenters  supported  the 
proposed  one-year  extension  of  the 
transition  period.  Other  commenters, 
including  members  of  Congress, 
opposed  the  unqualified  one-year 
extension  and  stated  that  RSPA  should 
foUow  the  mandate  in  section  (c)  and 
recognize  an  alternative  to  the 


September  30, 1997  date  for  termination 
of  the  fiber  drum  use  extension. 

In  light  of  these  comments,  RSPA  is 
adopting  the  proposed  rule  with 
modifications.  It  is  deleting  the  phrase, 
"Until  September  30, 1997,"  from  the 
beginning  of  the  extension  language  and 
adding  the  following  separate  sentence 
to  adchess  the  duration  of  the  extension: 
"This  authorization  expires  on  the  later 
of  September  30, 1997,  or  the  date  on 
which  funds  are  authorized  to  be 
appropriated  to  carry  out  chapter  51  of 
title  49,  United  States  Code  (related  to 
transportation  of  hazardous  materials), 
for  fiscal  years  beginning  after 
September  30, 1997."  RSPA  is  adding 
the  following  language  to  provide  a 
point  of  contact  about  the  authorization 
date:  "Information  concerning  this 
funding  authorization  date  may  be 
obtained  by  contacting  the  Office  of  the 
Associate  Administrator." 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  is 
not  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979).  Because  of 
the  minimal  economic  impact  of  this 
final  mle.  preparation  of  a  regulatory 
impact  analysis  or  a  regulatory 
evaluation  is  not  warranted. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism").  The  Federal  hazardous 
material  transportation  law  (49  U.S.C. 
5101-5127)  contains  an  express 
preemption  provision  that  preempts 
State,  local  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  the  packing,  repacking,  handling, 
marking,  and  placarding  of  hazardous 
material; 


(iii)  the  preparation,  execution,  and  use  of 
shipping  documents  pertaining  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents; 

(iv)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation;  and 

(v)  the  design,  manufactiuing,  fobricating. 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

This  rule  concerns  the  packaging 
authorized  for  certain  hazardous 
materials  and.  therefore,  preempts  State, 
local,  or  Indian  tribe  requirements 
concerning  this  subject  imless  the  non- 
Federal  requirements  are  "substantively 
the  same  as"  the  Federal  requirements. 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

Section  5125(b)(2)  of  49  U.S.C. 
provides  that  if  IXIT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990.  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day.  and  not 
later  than  two  years,  following  the  date 
of  issuance  of  the  final  rule.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  the  continued 
authorization  of  these  fiber  drums  v^ill 
be  October  1.1996. 

C.  Regulatory  Flexibility  Act 

This  final  rule  extends  the  authority 
for  shipment  of  certain  liquid  hazardous 
materials  in  open-head  fiber  drums  that 
do  not  meet  the  performance  standards 
in  the  HMK  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

D.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule. 

E.  Regulation  Identifier  Number  (RJN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 


year.  The  RIN  number  contained  in  the 
handling  of  tliis  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Pari  1 71 

Exports,  Hazardous  materials 
transportation,  Imports,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  171  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS.  AND  DEFINmONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53.4 

2.  In  §  171.14.  a  new  paragraph 
(a)(2)(iii)  is  added  to  read  as  follows: 

f  171.14    Transtttonat  provlaiona  tor 
linptamenting  raqulramants  baaed  on  the 
UN  ReoomnwndatkMW. 

•        *        •        •        • 

(a)  •  •  • 

(2)  *   •   • 

(iii)  Non-specification  fiber  drums.  A 
non-specification  fiber  drum  with  a 
removable  head  is  authorized  for  a 
liquid  hazardous  material  in  Packing 
Group  m  that  is  not  poisonous  by 
inhalation  for  which  the  packaging  was 
authorized  under  the  requirements  of 
Part  172  or  Part  173  of  this  subchapter 
in  effect  on  September  30, 1991.  This 
authorization  expires  on  the  later  of 
September  30. 1997,  or  the  date  on 
which  funds  are  authorized  to  be 
appropriated  to  carry  out  chapter  51  of 
title  49.  United  States  Code  (related  to 
transportation  of  hazardous  materials), 
for  fiscal  years  beginning  eher 
September  30, 1997.  Information 
concerning  this  funding  authorization 
date  may  be  obtained  by  contacting  the 
Office  of  the  Associate  Administrator  for 
Hazardous  Materials  Safety. 
***** 

Issued  in  Washington,  DC.  on  February  22. 
1996.  under  authoritv  dclegatrd  in  49  CFR 
Part  1. 

DJC.  Shamu, 

Adminiftrator. 

[PR  Doc.  96-4628  Filed  2-28-96;  845  ami 

BILUNG  COOC  4t10-«0-M 


UMI 


UMI 


Thursday 
February  29,  1996 


Part  VIII 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

24  CFR  Part  574 

Regulatory  Reinvention:  Streamlining  the 
Housing  Opportunities  for  Persons  With 
AIDS  Program;  Final  Rule 


I 

7M2       Federal  Register  /  Vol.  61,  No.  41  /  Thursday,  February  29,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  41  /  Thursday.  February  29,  1996  /  Rules  and  Regulations       7963 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Ihe  Assistant  Sectetary  for 
Comnninlty  Planning  and 


MCFR  Part  574 
IPodwt  No.  Fn-4O3O-F-011 
fW«2S06-AB78 


flegulatory  Reinvention:  Streemlining 
■the  Housing  Opportunities  for  Persons 
WWi  AIDS  Program 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Final  rule.  I 

SUMMARY:  This  6nal  rule  amends  HUD's 
regulations  for  the  Housing 
Opportiinities  for  Persons  With  AIDS 
(HOPWA)  program.  In  an  effort  to 
comply  with  the  President's  regulatory 
reform  initiatives,  this  rule  will 
streamhne  the  HOPWA  regulations  by 
eliminating  provisions  that  are 
duphcative  of  statutes  or  are  otherwise 
unnecessary.  This  final  rule  will  make 
the  regulations  more  concise. 
EFFECTIVE  DATE:  April  1. 1996. 
FOR  FURTHER  INFORMATKM  CONTACT:  Fred 
Kamas.  Jr.,  Director,  Office  of  HIV/ AIDS 
Housing,  Room  7154,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  nimiber  (202)  708- 
1934  (this  is  not  a  toll-free  number).  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TDD)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPLBiENTARY  INFORMATION:  On  March 
4, 1995,  President  Clinton  issued  a 
memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
re^^tions  for  the  HOPWA  Program  can 
be  improved  and  streamlined  by 
eliminating  unnecessary  provisions. 

Several  provisions  in  the  regulations 
repeat  statutory  language  trom  the  AIDS 
Housing  Opportunity  Act  (42  U.S.C. 
12901).  It  is  imnecessary  to  maintain 
statutory  requirements  in  the  Code  of 
Federal  Regulations  (CFR),  since  those 
requirements  are  otherwise  fully 
accessible  and  binding.  Furthermore,  if 
regulations  contain  statutory  language, 
HUD  must  amend  the  regulations 
whenever  Congress  amends  the  statute. 


Therefore,  this  final  rule  removes 
repetitious  statutory  language  and 
replaces  it  with  a  citation  to  the  specific 
statutory  section  for  easy  reference. 

Similarly,  the  environmental  review 
procedures  section  (§  574.510)  contains 
language  that  repeats  requirements  that 
are  stated  in  24  CFR  50.3.  Therefore, 
that  section  is  being  revised  to  remove 
the  repetitive  language  and  substitute  a 
cross-reference  to  the  applicable 
provision  in  that  existing  rule.  Removal 
of  this  language  does  not  alter  the 
procedures  to  be  followed. 

In  addition,  some  provisions  in  the 
regulations  are  not  regulatory 
requirements.  For  example,  several 
sections  in  the  regulations  contain 
nonbinding  guidance  or  explanations. 
While  this  information  is  very  helpful  to 
recipients,  HUD  will  more  appropriately 
provide  this  information  through 
handbook  guidance  or  other  materials 
rather  than  maintain  it  in  the  CFR. 

Lastly,  two  changes  are  being  made  to 
rectify  an  oversight  when  the  part  was 
recently  revised  as  part  of  a  larger 
rulemaking  (see  61  FR  5198,  February  9, 
1996).  The  waiver  provision  (§  574.4)  is 
removed,  since  Departmental  waivers 
were  consolidated  at  24  CFR  part  5.  The 
section  dealing  with  nondiscrimination 
(§  574.603)  is  being  revised  to  reinsert 
language  limiting  the  application  of  the 
provision  to  persons  who  are  otherwise 
eligible  for  the  program,  i.e.,  persons 
who  have  AIDS  or  related  diseases  and 
their  families. 

Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  This  rule 
merely  removes  unnecessary  regulatory 
provisions  and  does  not  establish  or 
affect  substantive  policy.  Therefore, 
prior  public  comment  is  unnecessary. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605fb)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
removing  unnecessary  provisions.  The 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 
provisions.  It  does  not  change  the 
environmental  review  procedures  or  the 
physical  impact  of  the  program  or  the 
projects  assisted  under  the  regulations 
being  amended.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
enviroiunent  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  regulations 
implementing  the  HOPWA  program. 
That  finding  remains  appUcable  to  this 
rule  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  fitim  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
poUcies  or  programs  will  result  from 
promulgation  of  this  rule. 

List  of  Subjects  in  24  CFR  Part  574 

AIDS,  Community  facilities,  Disabled, 
Emergency  shelter,  Grant  programs — 
health  programs.  Grant  programs — 
housing  and  community  development, 


Grant  programs — social  programs. 
Homeless,  Housing,  Low  and  moderate 
income  housing.  Nonprofit 
organizations.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements, 
Technical  assistance. 

Accordingly,  part  574  of  title  24  of  the 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

PART  574— HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

1.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12901- 
12912. 

§574.1    [Removed] 

2.  Section  574.1  is  removed. 

§574.2    [Removed] 

3.  Section  574.2  is  removed. 

4.  In  §  574.3,  the  definitions  for 
"City".  "Low-income  individual". 
"MetrojMjlitan  statistical  area",  "Project 
sponsor",  and  "State"  are  revised  to 
read  as  follows: 

§574.3    Deflnitions. 

***** 

City  has  the  meaning  given  it  in 
section  102(a)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5302). 

***** 

Low-income  individual  has  the 
meaning  given  it  in  section  853(3)  of  the 
AIDS  Housing  Opportunity  Act  (42 
U.S.C.  12902). 

Metropolitan  statistical  area  has  the 
meaning  given  it  in  section  853(5)  of  the 
AIDS  Housing  Opportunity  Act 
(42.U.S.C.  12902). 
***** 

Project  sponsor  means  any  nonprofit 
organization  or  governmental  housing 
agency  that  receives  funds  under  a 
contract  with  the  grantee  to  carry  out 
eligible  activities  under  this  part.  The 
selection  of  project  sponsors  is  not 
subject  to  the  procurement  requirements 
of  24  CFR  85.36. 
*        •        *        •        • 

State  has  the  meaning  given  it  in 
section  853(9)  of  the  AIDS  Housing 
Opportunity  Act  (42  U.S.C.  12902). 


§574.4    [Removed] 

5.  Section  574.4  is  removed. 

6.  Section  574.110  is  added,  to  read  as 
follows: 

§  574.1 1 0    Overview  of  formula  allocations. 

The  formula  grants  are  awarded  upon 
submission  and  approval  of  a 
consolidated  plan,  pursuant  to  24  CFR 


part  91,  that  covers  the  assistance  to  be 
provided  under  this  p>art.  Certain  states 
and  cities  that  are  the  most  populous 
unit  of  general  local  goverrmient  in 
eligible  metropolitan  statistical  areas 
will  receive  formula  allocations  based 
on  their  State  or  metropolitan 
population  and  proportionate  number  of 
cases  of  persons  with  AIDS.  They  will 
receive  funds  under  this  part  (providing 
they  comply  with  24  CFR  part  91)  for 
eligible  activities  that  address  the 
housing  needs  of  persons  with  AIDS  or 
related  diseases  and  their  families  (see 
§  574.130(b)). 

§574.150    [Removed] 

7.  Section  574.150  is  removed. 

8.  Section  574.200  is  amended  by 
adding  paragraphs  (c)  and  (d),  to  read  as 
follows: 

§  574.200    Amounts  available  for 
competitive  grants. 

***** 

(c)  The  competitive  grants  are 
awarded  t)ased  on  applications,  as 
described  in  subpart  C  of  this  part, 
submitted  in  response  to  a  Notice  of 
Funding  Availability  published  in  the 
Federal  Register.  All  States  and  units  of 
general  local  government  and  nonprofit 
organizations  are  eligible  to  apply  for 
competitive  grants  to  fund  projects  of 
national  significance.  Only  those  States 
and  units  of  general  local  government 
that  do  not  qualify  for  formula 
allocations  are  eligible  to  apply  for 
competitive  grants  to  fund  other 
projects. 

(d)  If  HUD  makes  a  procedural  error 
in  a  funding  competition  that,  when 
corrected,  would  warrant  funding  of  an 
otherwise  eligible  application,  HUD  will 
select  that  application  for  potential 
funding  when  sufficient  funds  become 
available. 

§574.230   [Removed] 

9.  Section  574.230  is  removed. 

10.  Section  574.240  is  revised  to  read 
as  follows: 

§574.240    Application  requirements. 

Applications  must  comply  with  the 
provisions  of  the  Department's  Notice  of 
Funding  Availability  (NOFA)  for  the 
fiscal  year  published  in  the  Federal 
Register  in  accordance  with. 24  CFR  part 
12.  The  rating  criteria,  including  the 
point  value  for  each,  are  described  in 
the  NOFA,  including  criteria 
determined  by  the  Secretary. 

§574.250    [Removed] 

11.  Section  574.250  is  removed. 

§574.310    [Amended] 

12.  In  §  574.310,  paragraph  (d)  is 
amended  by  removing  from  the 


introductory  text  the  words, 
"determined  in  accordance  with  section 
3(a)  of  the  United  States  Housing  Act  of 
1937  and  24  CFR  813.106.  Under  these 
authorities,  each  resident  must  pay  as 
rent",  and  adding  in  their  place  the 
words,  "which  is". 

13.  In  §574.320,  paragraph  (b)  is 
revised  to  read  as  follows: 

§574.320    Additional  Standards  for  rantai 
assistance. 

*«'*•* 

(b)  With  respect  to  shared  housing 
arrangements,  the  rent  charged  for  an 
assisted  family  or  individual  shall  be  in 
relation  to  the  size  of  the  private  space 
for  that  assisted  family  or  individual  in 
comparison  to  other  private  space  in  the 
shared  unit,  excluding  common  space. 
An  assisted  family  or  individual  may  be 
assigned  a  pro  rata  portion  based  on  the 
ratio  derived  by  dividing  the  number  of 
bedrooms  in  their  private  space  by  the 
number  of  bedrooms  in  the  unit. 
Participation  in  shared  housing 
arrangements  shall  be  volunfar>-. 

14.  Section  574.510  is  revised  to  read 
as  follows: 

§  574.510    Environmental  procedures  and 
standards. 

Before  any  amounts  under  this 
program  are  used  to  acquire, 
rehabilitate,  convert,  lease,  repair  or 
construct  properties  to  provide  housing. 
HUD  shall  perform  a  review  in  accord 
with  24  CFR  part  50.  which  implements 
the  National  Environmental  Policy  Act 
and  the  related  Federal  environmental 
laws  and  authorities  listed  under  24 
CFR  50.4.  In  performing  its 
eiA'ironmental  review,  HLT)  may  use 
previously  issued  environmental 
reviews  prepared  by  other  local.  State, 
or  federal  agencies  for  the  proposed 
property.  The  grantee  will  cooperate  in 
providing  these  documents.  HUD  must, 
however,  conduct  the  environmental 
analysis  and  prepare  the  environmental 
review  and  be  responsible  for  the 
required  environmental  findings.  An 
environmental  assurance  shall  be 
provided  by  an  applicant  for  formula 
allocations  or  competitive  awards  in 
accordance  with  24  CFR  50.3(i). 

15.  Section  574.540  is  revised  to  read 
as  follows: 

§  574.540    Deobllgation  of  funds. 

Hl'D  may  deobligate  all  or  a  portion 
of  the  amounts  approved  for  eligible 
activities  if  such  amounts  are  not 
expended  in  a  timely  manner,  or  the 
proposed  activity  for  which  funding  was 
approved  is  not  provided  in  accordance 
with  the  approved  application  or  action 
plan  and  the  requirements  of  this 
regulation.  HUD  may  deobligate  any 
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amount  of  grant  funds  that  have^iot 
been  expended  within  a  three-year 
period  from  the  date  of  the  signing  of 
the  grant  agreement.  The  grant 
agreement  may  set  forth  other 
circiunstances  under  which  funds  may 
be  deobligated  or  sanctions  imposed. 
16.  Section  574.603  is  amended  by 
revising  the  introductory  text,  to  read  as 
follows: 

1574.603   Nondiscrimination  and'equal 
opportunity. 

Within  the  population  eligible  for  this 
program,  the  nondiscrimination  and 
equal  opportunity  requirements  set  forth 
in  24  CFR  part  5  and  the  following 
requirements  apply; 
»        «        *        »        * 

Dated:  February  21, 1996.  j 

Andrew  M.  Cuomo, 

Assistant  Secretary  for  Community  Planning 

and  Development. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfllM  of  ItM  Assistant  Secretary  for 
PubNc  and  Indtan  Houaing 


24  CFR  Part  965 

[DocfcM  No.  FR-392S-F-02] 
mN2577-AB55 

Streamlining  Putilic  Houaing 
Maimananca  and  Operation  Rulaa 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Final  rule. 


UMI 


r:  This  final  rule  amends  HUD's 
ragolations  in  24  CFR  part  965  on  public 
housing  maintenance  and  operations  to 
streamline  and  simplify  necessary 
requiiemmts  and  to  eliminate 
unnecessary  requirements.  This  final 
rule  takes  into  consideration  comments 
received  on  the  September  25, 1995 
proposed  rule. 

9FECT1VE  DATE:  April  29. 1996. 
FOR  FURTHER  tiFORMATION  CONTACT: 
William  C.  Thorson,  Director, 
Administration  and  Maintenance 
Division,  Office  of  Public  Housing 
Management,  Room  4214,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone  (202) 
708-4703;  Hearing-  or  speech-impaired 
persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
hifbrmation  Relay  Service  on  1-600- 
877-TDDY  (1-800-877-8339)  or  (202) 
708-9300.  (Other  than  the  "800"  TTJD 
number,  the  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  accordance  with  Pipsident 
Clinton's  regulatory  reinvention  e^orts 
and  Executive  Order  12866  (Regulatory 
Planning  and  Review)  issued  by 
President  CUnton  on  September  30. 
1993,  HUD  commenced  a 
comprehensive  review  of  all  of  its 
regulations  to  determine  which 
regulations  could  be  eliminated  and 
streamlined.  One  such  review  was  with 
respect  to  24  CFR  965.  PHA-Owned  or 
Leased  Projects-Maintenance  and 
Operation. 

HUD  published  a  proposed  rule  on 
September  25, 1995  (60  FR  49480) 
announcing  its  intention  to  (1)  eliminate 
one  subpart  F — Modernization  of  Oil 
Fired  Heating  Plants,  (2)  simplify  and 
revise  subpart  C — ^Energy  Audits  and 
Energy  Conservation  Measiues,  subpart 


D — Individual  Metering  of  Utilities  for 
Existing  PHA-Owned  Projects,  and 
subpart  E — Tenant  Allowances  for 
Utilities.  (3)  consolidate  two  subparts, 
subpart  A — Preemption  of  State 
Prevailing  Wage  Requirements  With 
Respect  to  Maintenance  and  Operation 
and  subpart  H — Lead-  Based  Paint 
Poisoning  Prevention,  applicable  to 
other  housing  programs  in  a  new 
"general"  part  that  will  be  applicable  to 
all  programs,  (4)  revise  subpart  I — Fire 
Safety  at  a  later  date  to  reflect  new 
statutory  requirements  and  (5)  make 
only  a  minor  technical  change  to 
subpart  B — Required  Insurance 
Coverage. 

n.  Difiierences  Between  This  Final  Rule 
and  September  25. 1995  Proposed  Rule 

Intervening  events  have  changed  the 
need  for  some  of  these  changes.  Subpart 
F  was  removed  by  another  rulemaking 
that  eliminated  obsolete  provisions,  61 
FR  47263.  Subpart  A  is  being  amended 
by  a  pending  rulemaking  that  focuses 
primarily  on  streamlining  public  and 
Indian  housing  modernization 
regulations.  Therefore,  this  final  rule 
focuses  on  making  the  changes  to 
simplify  subparts  C,  D,  and  E. 

Foiu-  changes  were  made  at  this  final 
rule  stage  to  the  revisions  proposed  in 
the  rule  published  on  September  25, 
1995. 

1.  The  Department  has  revised 

§  965.407  to  require  that  PHAs  with 
mastermeter  systems  must  reevaluate 
these  systems  by  making  a  cost-beneBt 
analysis  at  least  every  5  years.  The  final 
rule  changes  the  period  from  36  months 
to  5  years  to  be  consistent  with  the 
energy  audit  and  the  Comprehensive 
Grant  Program  five  year  plan. 

2.  The  Department  has  revised 

§  965.503  to  streamline  the  paragraph  by 
eliminating  the  unnecessary  language  in 
the  last  sentence  which  goes  beyond  the 
basic  requirement. 

3.  The  Department  has  revised 

§  965.504(b)  to  streamline  the  paragraph 
by  eliminating  unnecessary  descriptive 
language  beyond  the  basic  requirement. 

4.  The  Department  has  revised 

§  965.507(b)  to  clarify  that  increases  in 
utility  allowances  due  to  rate  changes 
are  not  subject  to  the  60-day  notice 
requirement  in  §  965.502(c). 

m.  Discussion  of  Public  Comments  on 
Proposed  Rule 

The  Department  received  public 
comments  from  ten  organizations  (seven 
public  housing  agencies  (PHAs),  one 
PHA  trade  organization  and  two  labor 
organizations)  in  response  to  the 
September  25, 1995  proposed  rule.  One 
PHA  commended  HUD's  efforts  in 
simpUfying  part  965,  recommending  no 


revisions.  The  following  discussion 
simunarizes  the  remaining  comments 
and  provides  HUD's  responses  to  those  • 
comments. 

Subpart  A — Preemption  of  State 
Prevailing  Wage  Requirements  With 
Respect  to  Maintenance  and  Operation 
of  Projects 

Comment:  While  two  PHAs  concurred 
with  the  decision  to  retain  this  subpart, 
two  labor  organizations  strongly 
objected.  Both  organizations  cited  their 
opposition  to  the  rule  when  it  was 
originally  issued  in  1988.  They 
contended  that  lower  rates  do  not 
equate  to  lower  project  costs  and  that 
the  capacity  of  the  U.S.  Department  of 
Labor  to  produce  timely  and  accurate 
wage  reports  is  questionable  because  of 
budget  cuts.  One  organization  also 
suggested  that  the  rule  creates  an 
unfunded  mandate  upon  the  States. 

Response:  The  Department 
appreciates  the  positions  of  the  two 
labor  organizations.  However,  the 
Department  points  out  that  this  issue 
was  the  subject  of  considerable  debate  at 
the  time  the  proposed  and  final  rules 
were  issued  in  1987/1988.  It  was  also, 
as  one  of  the  organizations  correctly 
pointed  out,  challenged  in  the  courts. 
The  court  fotmd  in  favor  of  the 
Department.  The  Department  continues 
to  beUeve  that  the  nde  is  in  the  best 
interest  of  the  program  and  declines  to 
eliminate  this  subpart. 

Subpart  C— Energy  Audits  and  Energy 
Conservation  Measures 

Comment:  One  PHA  and  a  PHA  trade 
organization  suggested  that  HUD  should 
not  require  all  PHAs,  regardless  of  size 
or  performance,  to  conduct  energy 
audits  and  imdertake  energy 
conservation  measures.  The  commenter 
suggested  that  standard  and  high 
performing  PHAs  and  PHAs  with  fewer 
than  250  imits  should  be  exempt  imless 
there  is  evidence  that  intervention  by 
HUD  is  required  on  energy  conservation 
issues.  Alternatively,  it  was 
recommended  that  if  HUD  requires  all 
PHAs  to  conduct  the  described 
activities,  it  should  guarantee  funding. 
Another  PHA  raised  similar  concerns 
about  funding  of  audits. 

Response:  First,  it  should  be  noted 
that  HUD  pays  operating  subsidies 
through  the  Performance  Fxmding 
System  (PFS)  (24  CFR  part  990)  for  HAs 
that  are  not  able  to  cover  all  operating 
costs,  including  utiUties,  through  rents 
charged  to  residents.  Currently,  the 
utihty  component  of  the  operating 
subsidy  now  exceeds  $1  bilUon 
annually.  The  appropriation  for 
operating  subsidy  for  Fiscal  Years  1994 
and  1995  was  only  sufficient  to  fund 


PHAs  at  95  and  96  percent,  respectively, 
of  theii  eUgibihty  level.  It  is  not 
guaranteed  that  future  appropriations 
will  result  in  a  higher  percentage 
funding.  Hence,  the  Department  must 
ensure  that  PHAs  conduct  audits  as  one 
means  of  holding  down  operating  costs, 
including  the  cost  of  utiUties,  and 
ensuring  that  the  limited  funds  available 
for  operations  are  used  as  efficiently  as 
possible. 

It  is  erroneous  to  assume  that  a 
designation  as  a  standard  or  high 
performer  imder  the  Public  Housing 
Management  Assessment  Program 
automatically  equates  to  having  a  good 
energy  management  program.  HUD's 
Office  of  Inspector  General  (OIG) 
recently  completed  an  Audit  Report 
entitled  "Review  of  Opporttmities  To 
Reduce  Utility  Costs  At  PubUc  Housing 
Authorities."  The  OIG  report  was  based 
on  visits  to  approximately  63  PHAs, 
which  manage  41  percent  of  the  1.3 
miUion  public  housing  units  nationally. 
The  OIG  indicated  that  despite  past 
efforts: 

Opportunities  for  reducing  utility  costs 
continue  to  exist  and  are  cost  effective  in 
many  Instances  due  to  ongoing 
ImpTovements  in  technology.  Housing 
autiiority  managers  need  to  be  aware  of, 
evaluate,  and  give  maximum  consideration  to 
these  ongoing  and  new  opportunities  when 
managing  their  utility  costs.  Because  of 
improvements  in  technology,  managing 
utilities  is  a  continuous  process  that  requires 
an  ongoing  energy  management  program. 

The  purpose  of  an  energy  audit  is  to 
identify  the  types  and  costs  of  energy 
use  in  order  to  imderstand  how  energy 
is  being  used  and  to  identify  and 
analyze  alternatives  that  could 
substantially  reduce  costs.  PHAs  that 
are  effectively  managing  their  utiUfy 
constmiption  are  going  through  a 
dynamic  process — evaluating  cturent 
usage,  implementing  recommendations 
for  energy  cost  savings,  and  monitoring 
the  restilts.  A  good  energy  audit  process 
can  provide  a  PHA  with  many  benefits 
and  insights  and  does  not  have  to  be 
very  complex.  In  fact,  some  utiUty 
companies  do  energy  audits  for  free. 

The  Department  views  a  regularly 
scheduled  audit  to  be  an  essential  tool 
in  reducing  operating  costs  for  PHAs 
and  the  Federal  government.  Since  the 
Federal  government  is  paying  the  cost  of 
operations,  including  the  utility  costs, 
and  the  technology  is  constantly 
evolving,  it  is  reasonable  and  cost 
effective  to  require  periodic  energy 
audits  by  all  PHAs,  regardless  of  size  or 
performance.  The  Department  considers 
five  year  intervals  to  be  the  maximum, 
time  between  regularly  scheduled 
audits,  given  the  continuous  changes 


that  are  occurring  in  the  energy 
industry. 

It  should  be  further  noted  that  the 
requirement  to  perform  an  audit  is  not 
new.  It  has  been  in  the  existing 
regulation  for  more  than  a  decade.  The 
existing  regulation  required  an  audit 
within  36  months  from  the  effective 
date  of  the  regulation  (which  was 
published  in  1980)  and  prior  to  a  PHA's 
application  for  Comprehensive 
Modernization.  The  proposed  rule 
simply  updates  the  existing  requirement 
for  the  audit  to  estabUsh  regular 
intervals  when  audits  must  be  done. 

HUD  has  eliminated  most  of  the 
process-oriented  requirements  (e.g., 
most  of  the  requirements  in  the  ciurent 
§§  965.303  and  965.304)  in  favor  of  a 
resvdts-oriented  requirement  (e.g.,  an 
audit  performed  in  accordance  with 
State  requirements).  HUD  also  has 
eliminated  the  provision  in  §  965.302  of 
the  proposed  rule  involving  HUD 
approval  of  energy  audit  standards. 

A  PHA  can,  as  one  commenter 
recommended,  do  the  energy  audit  in 
conjimction  with  its  five-year  action 
plan  which  is  required  for  the 
Comprehensive  Grant  Program.  The 
modernization  regulations  are  being 
amended  to  require  the  incorporation  of 
the  energy  conservation  measures 
resulting  from  an  audit  performed  under 
this  subpart. 

With  regard  to  the  funding  cf  energy 
audits,  the  Department  beUeves  that  a 
soimd  energy  management  program  is 
fundamental  to  good  property 
management  and  that  energy  audits  are 
a  cost  of  doing  business  that  should  be 
included  as  a  part  of  an  agency's 
operating  budget.  For  that  reason,  the 
final  rule,  in  keeping  with  the  existing 
rule,  provides  that  the  audit  is  to  be 
-paid  out  of  operating  funds  to  the  extent 
feasible,  and,  where  operating  funds  are 
insufficient,  the  cost  of  the  audit  is  an 
eUgible  cost  for  inclusion  in  a 
modernization  program.  The 
Department  disagrees  that  this  existing 
requirement  represents  an  imfunded 
mandate. 

The  Department  recommends  that 
PHAs  give  serious  consideration  to 
§§  965.305(b)  and  965.308  of  this  rule. 
These  sections,  and  the  appUcable 
sections  of  part  990,  provide  incentives 
for  PHAs  to  imdertake  energy 
improvements  through  energy 
performance  contracts  using  non-HUD 
financing.  Under  this  arrangement,  a 
PHA  may  contract  with  an  energy 
service  company  to  do  an  audit  of  its 
properties  and  submit  a  proposal  for  the 
installation  of  energy  conservation 
measiues  using  non-HUD  financing.  If 
the  proposal  is  approved  by  HUD,  HUD 
will  freeze  the  tluee  year  rolling  base  in 


the  utility  component  of  the  PFS  for  the 
utilities  involved.  The  PHA  must  use  et 
least  50  percent  of  the  consimiption 
savings  to  pay  debt  service  on  the  non- 
HUD  financing,  retaining  any  balance. 

The  PHA  benefits  three  ways  from 
such  an  arrangement:  (1)  It  generates 
additional  income  from  the  savings  not 
used  for  debt  service  paj^ments;  (2) 
energy  improvements  are  shifted  from 
the  PHA's  modernization  program  to 
non-HUD  financing,  thus,  enabling  the 
PHA  to  do  more  work  with  its  limited 
modernization  funds;  and  (3)  the  PHA  is 
able  to  provide  a  better  en\'iroiunent  for 
its  residents.  As  pointed  out  in  the  OIG 
report,  "energy  efficiency  can  become  a 
competitive  advantage  for  housing 
authorities  who  want  to  attract  residents 
through  increased  resident  comfort  and 
decreased  ofwrating  costs."  Effective 
energy  use  becomes  a  more  critical  issue 
as  the  pubUc  housing  community  faces 
drastic  changes  in  the  nature  of  how 
they  are  funded  and  operate.  More 
information  regarding  energy 
performance  contracting  and  incentives 
to  reduce  utility  costs  is  contained  in 
HUD  Notice  PIH  95-26.  issued  April  28. 
1995. 

Comment:  The  PHA  trade 
organization  suggested  that  if  HUD 
continues  to  require  energy  audits  of  all 
PHAs,  it  should  not  require  that  HUD 
review  and  pre-approve  all  energy 
performance  contracts,  especially  for 
standard  and  high-performing  PHAs. 
Instead,  the  organization  suggests  that 
the  review  of  such  contracts  should  be 
part  of  the  independent  public 
accountant  (IPA)  process,  as  the 
Department  proposes  for  the  calculation 
of  resident  utility  allowances. 

Response:  Energy  performance 
contracting  is  relatively  new  in  the 
pubhc  bousing  community  and  involves 
a  more  sophisticated  tM'o-step 
procurement  process  that  most  PHAs 
have  not  used  and  are  not  familiar  with. 
Further,  HUD  must  agree  that  the 
proposed  savings  will  materiahze  and 
be  sufficient  to  amortize  the  debt  service 
in  order  to  commit  the  Department  to 
freezing  the  utihty  component  of  the 
PFS  for  periods  of  up  to  12  years.  This 
represents  a  significant  financial 
investment  on  the  part  of  the 
government.  For  these  reasons,  the 
Department  is  retaining  the  pre- 
approval  of  energy  performance 
contracts. 

Comment:  One  PHA  recommended 
that  HUD  should  develop  criteria  to 
determine  which  housing  authorities  are 
in  need  of  an  energy  audit.  HL^D  should 
evaluate  a  housing  authority's  energy 
perfomiance  by  comparing  consumption 
and  cost  to  a  standard.  This  evaluation 
would  determine  which  housing 
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authorities  need  to  conduct  an  energy 
audit.  The  PHA  contends  that  PHAs 
send  in  so  many  reports  and 
information  to  HUD  that  the  energy 
performance  of  a  housing  authority 
could  be  determined  by  HUD. 

Response:  As  noted  above,  energy 
audits  are  an  essential  part  of  an 
ongoing  energy  management  system. 
Technology  is  constantly  changing,  and 
it  is  necessary  to  have  properties 
reevaluated  on  a  regular  basis.  The 
recommendation  is  to  rely  on  HUD  to 
make  a  determination  after  the  PHA  has 
been  determined  to  be  energy 
inefficient.  The  Department  does  not 
believe  that  this  is  an  effective 
management  approach,  p>articularly 
given  dwindling  resources  for  PHAs  and 
HUD. 

Further,  the  Department  does  receive 
consumption  information  for  PHAs  in 
conjunction  with  the  PFS.  The 
information  reflects  gross  consumption 
and  is  not  broken  down  by  individual 
projects  or  buildings,  both  of  which  can 
vary  significantly.  HUD  also  requests 
utility  information  in  conjunction  with 
its  routine  monitoring.  Such  monitoring 
is  done  only  on  a  limited  basis.  As 
noted  above,  the  Department  does  not 
believe  that  it  is  a  good  management 
practice  for  PHAs  to  wait  for  HUD  to 
determine  energy  efficiency.  Given  the 
cost  to  the  Department  for  operations, 
including  utilities,  it  will  retain  the 
audit  requirement  which  has  been  in 
effect  since  1980. 

Subpart  D — Individual  Metering  of 
Utilities  for  Existing  PHA-Owned 
Projects 

Comment:  One  PHA  indicated  that 
residents  should  be  required  to  pay  for 
utilities  and  that  the  PHA  should  charge 
a  mctdest  rent  based  on  the  number  of 
bedrooms  in  the  imit. 

Response:  The  Department  agrees  that 
individual  metering  is  an  important 
component  of  a  complete  energy 
management  system  for  property 
managers.  However,  conversions  should 
only  be  mandatory  if  they  are  cost 
effective,  and  this  subpeut  is  written 
accordingly.  The  payment  of  rent  by 
public  housing  residents  is,  by  law, 
based  on  income  and  is  not  addressed 
by  this  rule. 

Comment:  One  PHA  indicated  that  it 
agrees  that  individual  metering  is 
advisable,  but  that  PHAs  are  capable  of 
implementing  these  steps  independent 
of  HUD  regulation.  The  PHA  questions 
the  change  in  the  requirement  in  the 
existing  rule  which  advises  the  PHA  to 
consult  with  residents,  whereas  the 
proposed  rule  makes  such  consultation 
mandatory. 


Response:  The  Department  agrees  that 
many  PHAs  are  capable  of 
implementing  the  provisions  contained 
in  the  rule.  However,  it  is  also  true  that 
many  PHAs  are  reluctant  to  do  so  to 
avoid  confrontational  situations  with 
the  residents  and  the  possibility  of 
Utigation  which  has  accompanied  such 
conversions  in  the  past.  Also,  HUD  pays 
the  utiUty  costs  in  these  cases  and  needs 
to  ensure  that  the  conversions  are 
accomplished  where  it  is  cost  effective 
to  do  so.  Because  of  the  cost  to  the 
Federal  government,  the  Department  is 
retaining  this  requirement.  With  regard 
to  considtation,  residents  are  both  the 
PHA's  and  the  Department's  ultimate 
customer.  The  Department  believes  the 
conversion  to  individual  metering, 
while  a  good  management  practice,  will 
nevertheless  significantly  impact  the 
residents  and,  therefore,  they  must  be 
consulted. 

Comment:  One  PHA  noted  the 
requirement  in  §  965.407  for  PHAs  with 
mastermeter  systems  to  reevaluate  these 
systems  by  making  a  cost-benefit 
analysis  at  least  every  36  months.  The 
PHA  recommends  a  five-year  cycle  to  be 
consistent  with  the  energy  audit  and  the 
Comprehensive  Grant  Program  five  year 
plan. 

Response:  The  Department  agrees 
with  this  recommendation  and  has 
made  the  revision  in  the  final  rule. 

Subpart  E — Resident  Allowances  for 
Utilities 

Comment:  One  PHA  noted  that  a  HUD 
Field  Office  did  a  Utility  Review  and 
made  a  finding  because  it  was  not 
surcharging  residents  for  water  for  a 
washing  machine.  The  PHA  indicates 
that  it  felt  that  it  had  a  right  to 
determine  what  appliances  required 
surcharges  but  notes  that  the  regulation 
does  not  specifically  mention  washing 
machines.  The  PHA  also  recommended 
that  we  specifically  exempt  elderly  high 
rises  in  the  South  from  the  requirement 
to  charge  residents  for  the  energy  to  use 
a  PHA-fumished  air  conditioner.  In  the 
instant  case,  the  individual  units  had 
heat  pumps  for  each  unit  which  provide 
heat  and  air  conditioning.  The  PHA  did 
not  think  it  was  possible  to  estabhsh  fair 
surcharges  because  some  run  the  air 
conditioning  all  the  time  while  others 
only  run  the  air  conditioning 
occasionally. 

Response:  The  Department  agrees  that 
if  laundromats  are  not  available, 
washing  machines  in  units  are 
reasonable,  but  not  without  limitation. 
As  has  been  described  above,  the 
amoimt  of  operating  subsidies  is 
limited.  It  is,  therefore,  essential  that 
PHAs  undertake  measures  to  conserve 
energy.  One  such  way  is  to  establish  an 


allowance  "which  reflects  a  reasonable 
consumption  of  utilities  by  an  energy- 
conservative  household  of  modest 
circumstances*  *  *."IftheutiHty  is 
paid  by  the  PHA  and  the  resident 
exceeds  the  allowance,  the  resident 
must  be  surcharged  for  the  excess 
consiunption.  The  regidation  provides 
PHAs  with  considerable  latitude  in  the 
development  of  allowances,  within  the 
basic  framework  described  above.  The 
Department  plans  to  issue  a  guidebook 
in  the  near  future  to  assist  PHAs  in 
developing  utiUty  allowances. 

There  is  considerable  debate  as  to  the 
extent  to  which  air  conditioning  should 
be  considered  an  essential  component. 
As  noted  earUer,  the  cost  of  utilities  is 
in  excess  of  $1  billion  annually. 
Appropriations  for  the  last  two  years 
have  been,  and  for  the  foreseeable 
future,  will  be,  insufficient  to  fund 
PHAs  at  100  percent  of  their  eUgibiUty 
under  the  PFS.  Including  air 
conditioning  in  utiUty  allowances 
beyond  what  is  already  specifically 
authorized  would  seriously  and 
adversely  impact  the  level  of  funding  for 
other  critical  services  such  as 
maintenance.  This  will  affect  all  PHAs 
around  the  nation,  since  it  will  reduce 
the  overall  amount  of  operating  subsidy 
which  is  fixed.  The  Department's 
approach  to  this  difficult  issue  is  to 
allow  the  capital  costs  to  be  an  eUgible 
expense  while  requiring  the  resident  to 
pay  the  costs  of  the  energy  associated 
with  its  use.  The  Department  is 
retaining  the  language  in  §  965. 505(e)  as 
described  in  the  proposed  rule. 

Comment:  Two  PHAs  indicate  that 
HUD's  criteria  for  establishing  utiUty 
allowances  as  required  in 
§  965.505(d)(1)  through  (9)  should  be 
simplified.  One  PHA  indicated  that  the 
nine  factors  that  must  be  taken  into 
account  have  intimidated  many  PHAs 
into  conunissioning  expensive 
engineering  studies  in  an  effort  to 
comply.  The  PHA  suggests  that  the 
language  be  simpUfied  to  allow  for  the 
use  of  previous  consiunption  histories. 
Another  PHA  suggested  that  the  factors 
be  advisory. 

Response:  As  noted  in  §  965.505(c), 
the  [Department  leaves  the  complexity 
and  elaborateness  of  the  methods  for 
estabUshing  utility  allowances  to  the 
discretion  of  the  PHA.  HUD  believes 
that  the  choice  in  methodology  is  best 
handled  at  the  local  level  where  the 
PHA  ctm  use  a  procedure  suitable  to 
available  data  and  local  experience.  As 
such,  the  rule  does  not  intend  to  require 
only  the  use  of  the  engineering  method 
to  estabUsh  allowances.  While  the 
Department  beUeves  that  the 
engineering  method  will  more  closely 
approximate  the  objective  stated  in 


§  965.505(a),  the  consimiption  method  is 
acceptable  and  may  be  appropriate  for 
some  PHAs.  The  Department  believes 
that  the  "factors"  cited,  which  have 
been  in  effect  for  more  than  a  decade, 
are  reasonable  and  necessary  to  be 
"considered"  regardless  of  the 
methodology  used  in  order  to  meet  the 
objective  in  §  965.505(a). 

Comment:  One  PHA  indicated  that 
§965.507  states  that  utility  allowances 
must  be  revised  if  the  rate  changes  more 
than  10  percent  between  aimual 
reviews.  UtiUty  rates  can  be  volatile, 
particularly  if  a  housing  authority 
purchases  a  utiUty,  such  as  natural  gas, 
directly  from  the  well-head.  This  could 
necessitate  changing  utiUty  allowances 
several  times  dining  a  twelve  month 
period.  The  PHA  recommends  revision 
only  on  an  annual  basis.  This  PHA, 
along  with  others,  indicated  that  if  HUD 
wants  PHAs  to  be  competitive  in  the 
housing  market,  air  conditioning  must 
be  considered  a  legitimate  cost  and 
should  be  included  in  the  utiUty 
allowances. 

Response:  To  the  extent  that  the 
market  is  volatile,  any  savings/cost 
should  be  passed  along  to  the  resident. 
The  Department  previously  discussed 
the  financial  impact  of  including  air 
conditioning  in  utiUty  allowances.  No 
changes  are  being  made  to  this  section. 

Comment:  One  PHA  noted  an 
apparent  inconsistency.  SpecificaUy, 
§  965.502(c)  requires  residents  to  receive 
a  60-day  notice  of  any  change  to  the 
UtiUty  allowances.  Section  965.507(b), 
on  the  other  hand,  requires  that  in  cases 
of  increases  in  utiUty  allowances  due  to 
rate  changes,  adjustments  shaU  be 
effective  the  first  day  of  the  month 
foUowing  the  month  in  which  the  last 
rate  change  taken  into  account  in  such 
revision  became  effective.  The  PHA 
suggested  that  it  appears  that  increases 
due  to  rate  changes  are  not  subject  to  the 
60-day  notice  requirement  contained  in 
§965.502(0). 

Response:  The  PHA  is  correct  that 
revisions  due  to  rate  changes  pursuant 
to  §  965.507(b)  are  not  subject  to  the  60 
day  notice  requirement.  The  Department 
has  added  clarifying  language. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  this 
rule  was  made  at  the  proposed  rule 
stage  in  accordance  with  HUD 
regulations  at  24  CFR  pari  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  remains  appUcable  to  this  final 
rule  and  is  available  for  pubUc 


inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW..  Washington.  DC 
20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  reduces  and 
streamlines  existing  requirements.  PHAs 
will  have  fewer  mandatory 
requirements.  No  new  additional 
requirements  are  being  imposed  by  this 
rule. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  this  rule  does  not  have 
"federalism  impUcations"  because  it 
does  not  have  substantial  direct  effect 
on  the  States  (including  their  poUtical 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  rule  will  not  have 
a  significant  impact  on  family 
formation,  maintenance,  and  well  being, 
and,  therefore,  is  not  subject  to  review 
under  the  order.  No  significant  changes 
in  existing  HUD  poUcies  or  programs 
will  result  from  promulgation  of  this 
rule  as  those  poUcies  and  programs 
relate  to  family  concerns. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  assigned  to 
this  program  is  14.850. 

List  of  Subjects  in  24  CFR  Part  965 

Energy  conservation.  Government 
procurement.  Grant  programs — housing 
and  community  development.  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  PubUc 
housing.  Reporting  and  recordkeeping 
requirements,  UtiUties. 

Accordingly,  24  CFR  part  965  is 
amended  as  follows: 


PART  965-PHA-OWNED  OR  LEASED 
PROJECTS— MAI^f^ENANCE  AND 
OPERATION 

1.  The  authority  citation  for  part  965 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437,  1437a,  1437d, 
1437g,  and  3535(d).  Subpart  H  is  also  issued 
under  42  U.S.C.  4821-4846. 

§965.205    [Amended] 

2.  In  subpart  B.  in  §965.205, 
paragraph  (a)  is  amended  by  removing 
the  parenthetical  phrase  "(in  section 
305  of  the  ACC)"  from  the  first  sentence 
that  immediately  follows  the  paragraph 
heading. 

3.  Subpart  C  is  revised  to  read  as 
follows: 

Sutipert  C— Energy  Audits  and  Energy 
Conservstion  Msasurss 

Sec. 
965.301 
965.302 
965.303 
965.304 
065.305 
965.306 
and 
965.307 
965.308 


Purpose  and  applicability. 
Requirements  for  energy  audits. 
[Reserved). 
Order  of  funding. 
Funding. 

Energy  conservation  equipment 
practices. 
Compliance  schedule. 
Energy  pertormance  contracts. 


Subpart  C— Energy  Audits  and  Enargy 
Conservation  Maaaurea 

i  966.301    Purpose  and  appMcabNIty. 

(a)  Purpose.  The  purpose  of  this 
subpart  C  is  to  implement  HUD  pohcies 
in  support  of  national  energy 
conservation  goals  by  requiring  PHAs  to 
conduct  energy  audits  and  undertake 
certain  cost-effective  energy 
conservation  measures. 

(b)  Applicability.  The  provisions  of 
this  subpart  apply  to  al)  PHAs  with 
PHA -owned  housing,  but  they  do  not 
apply  to  Indian  Housing  Authorities. 
(For  similar  pro\nsions  applicable  to 
Indian  housing,  see  part  950  of  this 
chapter.)  No  PHA-leased  project  or 
Section  8  Housing  Assistance  Payments 
Program  project,  including  a  PHA- 
owned  Section  8  project,  is  covered  by 
this  subpart. 

§  965.302    Raquirwnants  tor  energy  audits. 

All  PHAs  shall  complete  an  energy 
audit  for  each  PHA -owned  project  under 
management,  not  less  than  once  ever\* 
five  years.  Standards  for  energy  audits 
shall  be  equivalent  to  State  standards  for 
energy  audits.  Energ\'  audits  shall 
analyze  all  of  the  energy  conservation 
measures,  and  the  payback  period  for 
these  measures,  that  are  pif  rtinent  to  the 
type  of  buildings  and  equipment 
operated  by  the  PHA. 
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{vVSi304    OfSMT  01  wnoifl^ 

Within  the  funds  available  to  a  PHA, 
eneigy  conservation  measures  should  be 
accomplished  with  the  shortest  pay- 
back periods  hmded  first.  A  PHA  may 
make  adjustments  to  this  funding  order 
because  of  insufficient  funds  to 
accomplish  high-cost  energy 
conservation  measures  (ECM)  or  where 
an  ECM  with  a  longer  pay-back  period 
can  be  more  efficiently  Installed  in 
conjunction  with  other  planned 
modemitetion.  A  PHA  may  not  install 
individual  utility  meters  that  measiue 
the  energy  or  fuel  used  for  space  heating 
in  dwelling  imits  that  need  substantial 
weatherization,  when  installation  of 
meters  would  result  in  economic 
hardship  for  residents.  In  these  cases, 
the  ECMs  related  to  weatherization  shall 
be  accomplished  before  the  installation 
of  individual  utility  meters.  I 

1965.305    Funding. 

(a)  The  cost  of  accomplishing  cost- 
e^ctive  energy  conservation  measures, 
including  the  cost  of  performing  energy 
audits,  shall  be  funded  from  operating 
funds  of  the  PHA  to  the  extent  feasible. 
When  sufficient  operating  funds  are  not 
available  for  this  purpose,' such  costs  are 
eligible  for  inclusion  in  a  modernization 
program,  for  funding  from  any  available 
development  funds  in  the  case  of 
projects  still  in  development,  or  for 
other  available  funds  that  HUD  may 
designate  to  be  used  for  energy 
conservation. 

(b)  If  a  PHA  finances  energy 
conservation  measures  from  sources 
other  than  modernization  or  operating 
reserves,  such  as  a  loan  from  a  utility 
entity  or  a  guaranteed  savings  agreement 
with  a  private  energy  service  company, 
HUD  may  agree  to  provide  adjustments 
in  its  calculation  of  the  PHA's  operating 
subsidy  eligibility  under  the  PFS  for  the 
project  and  utility  involved  based  on  a 
determination  that  payments  can  be 
funded  from  the  reasonably  anticipated 
energy  cost  savings  (See  §  990.107(g)  of 
this  chapter). 

S  965.306    Energy  conservation  equipment 
and  practices. 

In  purchasing  original  or,  when 
needed,  replacement  equipment.  PHAs 
shall  acquire  only  equipment  that  meets 
or  exceeds  the  minimum  efficiency 
requirements  established  by  the  U.S. 
Department  of  Energy.  In  the  operation 
of  their  facilities,  PHAs  shall  follow 
operating  practices  directed  to 
maximum  energy  conservation. 

1966.307   Compliance  schedule. 

All  energy  conservation  measures 
determined  by  energy  audits  to  be  cost 


effective  shall  be  accomplished  as  funds 
are  available. 

§  965.308    Enaigy  performance  contracts. 

(a)  Method  of  procurement.  Energy 
performance  contracting  shall  be 
conducted  using  one  of  the  following 
methods  of  procurement: 

(1)  Competitive  proposals  (see  24  CFR 
85.36(d)(3)).  In  identifying  the 
evaluation  factors  and  their  relative 
importance,  as  required  by 
§85.36(d)(3)(i)  of  this  Utle,  the 
solicitation  shall  state  that  technical 
factors  are  significantly  more  important 
than  price  (of  the  energy  audit);  or 

(2)  If  the  services  are  available  only 
from  a  single  source,  noncompetitive 
proposals  (see  24  CFR  85.36(d)(4)(i)(A)). 

(b)  HUD  Review.  Solicitations  for 
energy  performance  contracting  shall  be 
submitted  to  the  HUD  Field  Office  for 
review  and  approval  prior  to  issuance. 
Energy  performance  contracts  shall  be 
submitted  to  the  HUD  Field  Office  for 
review  and  approval  before  award. 

4.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— individual  Metering  of  Utilities 
for  Existing  PHA-Owned  Projects 

Sec. 

965.401  Individually  metered  utilities. 

965.402  Benefit/cost  analysis. 

965.403  Funding. 

965.404  Order  of  conversion. 

965.405  Actions  affecting  residents. 

965.406  Benefit/cost  analysis  for  similar 
projects. 

965.407  Reevaluations  of  mastermeter 
systems. 

Subpart  [>— Individual  Metering  of 
Utilities  for  Existing  PHA-Owned 
Projects 

S  965.401    individually  metered  utilities. 

(a)  All  utility  service  shall  be 
individually  metered  to  residents,  either 
through  provision  of  retail  service  to  the 
residents  by  the  utility  supplier  or 
through  the  use  of  checkmeters,  unless: 

(1)  Individual  metering  is  impractical, 
such  as  in  the  case  of  a  central  heating 
system  in  an  apartment  building; 

(2)  Change  from  a  mastermetering 
system  to  individual  meters  would  not 
be  financially  justified  based  upon  a 
benefit/cost  analysis;  or 

(3)  Checkmetering  is  not  permissible 
under  State  or  local  law,  or  under  the 
policies  of  the  particular  utility  supplier 
or  public  service  commission. 

(b)  If  checkmetering  is  not 
permissible,  retail  service  shall  be 
considered.  Where  checkmetering  is 
permissible,  the  type  of  individual 
metering  offering  the  most  savings  to  the 
PHA  shall  be  selected. 


1965.402    BanaiVcost  analysis. 

(a)  A  benefit/cost  analysis  shall  be 
made  to  determine  whether  a  change 
from  a  mastermetering  system  to 
individual  meters  will  be  cost  effective, 
except  as  otherwise  provided  in 
§965.405. 

(b)  Proposed  installation  of 
checkmeters  shall  be  justified  on  the 
basis  that  the  cost  of  debt  service 
(interest  and  amortization)  of  the 
estimated  installation  costs  plus  the 
operating  costs  of  the  checkmeters  will 
be  more  than  offset  by  reduction  in 
future  utilities  expenditures  to  the  PHA 
under  the  mastermeter  system. 

(c)  Proposed  conversion  to  retail 
service  shall  be  justified  on  the  basis  of 
net  savings  to  the  PHA.  This 
determination  involves  making  a 
comparison  between  the  reduction  in 
utihty  expense  obtained  through 
eliminating  the  expense  to  the  PHA  for 
PHA-supplied  utilities  and  the  resultant 
allowance  for  resident-supplied 
utiUties,  based  on  the  cost  of  utiUty 
service  to  the  residents  after  conversion. 

§965.403    Funding. 

The  cost  to  change  mastermeter 
systems  to  individual  metering  of 
resident  consumption,  including  the 
costs  of  benefit/cost  analysis  and 
complete  installation  of  dieckmeters, 
shall  be  funded  fiom  operating  funds  of 
the  PHA  to  the  extent  feasible.  When 
sufficient  operating  funds  are  not 
available  for  this  purpose,  such  costs  are 
eligible  for  inclusion  in  a  modernization 
project  or  for  funding  from  any  available 
development  funds. 

S  965.404    Order  of  conversion. 

Conversions  to  individually  metered 
utility  service  shall  be  accomplished  in 
the  following  order  when  a  PHA  has 
projects  of  two  or  more  of  the 
designated  categories,  imless  the  PHA 
has  a  justifiable  reason  to  do  otherwise, 
which  shall  be  doaunented  in  its  files. 

(a)  In  projects  for  which  retail  service 
is  provided  by  the  utiUty  supplier  and 
the  PHA  is  paying  all  the  individual 
utility  bills,  no  benefit/cost  analysis  is 
necessary,  and  residents  shall  be  billed 
directly  after  the  PHA  adopts  revised 
payment  schedules  providing 
appropriate  allowances  for  resident- 
supplied  utilities. 

(b)  In  projects  for  which  checkmeters 
have  been  installed  but  are  not  being 
utilized  as  the  basis  for  determining 
utility  charges  to  the  residents,  no 
benefit/cost  analysis  is  necessary.  The 
checkmeters  shall  be  used  as  the  basis 
for  utility  charges,  and  residents  shall  be 
surcharged  for  excess  utility  use. 

(c)  Projects  for  which  meter  loops 
have  been  installed  for  utilization  of 


checkmeters  shall  be  analyzed  both  for 
the  installation  of  checkmeters  and  for 
conversion  to  retail  service. 

(d)  Low-  or  medium-rise  family  units 
with  a  mastermeter  system  should  be 
analyzed  for  both  checkmetering  and 
conversion  to  retail  service,  because  of 
their  large  potential  for  energy  savings. 

(e)  Low-  or  medium-rise  housing  for 
the  elderly  should  next  be  analyzed  for 
both  checkmetering  and  conversion  to 
retail  service,  since  the  potential  for 
energy  saving  is  less  than  for  family 
units. 

(f)  Electric  service  imder  mastermeters 
for  high-rise  buildings,  including 
projects  for  the  elderly,  should  be 
analyzed  for  both  use  of  retail  service 
and  of  checkmeters. 

S  965.405    Actions  affecting  rssidants. 

(a)  Before  making  any  conversion  to 
retail  service,  the  PHA  shall  adopt 
revised  payment  schedules,  providing 
appropriate  allowances  for  the  resident- 
supphed  utilities  resulting  from  the 
conversion. 

(b)  Before  implementing  any 
modifications  to  utihty  services 
arrangements  with  the  residents  or 
charges  with  respect  thereto,  the  PHA 
shall  make  the  requisite  changes  in 
resident  dwelling  leases  in  accordance 
with  24  CFR  part  966. 

(c)  PHAs  must  work  closely  with 
resident  organizations,  to  the  extent 
practicable,  in  making  plans  for 
conversion  of  utility  service  to 
individual  metering,  explaining  the 
national  policy  objectives  of  energy 
conservation,  the  changes  in  charges 
and  rent  structure  that  will  result,  and 
the  goals  of  achieving  an  equitable 
structure  that  will  be  advantageous  to 
residents  who  conserve  energy. 

(d)  A  transition  period  of  at  least  six 
months  shall  be  provided  in  the  case  of 
initiation  of  checkmeters,  during  which 
residents  will  be  advised  of  the  charges 
but  diuing  which  no  siut:harge  will  be 
made  based  on  the  readings.  This  trial 
period  will  afford  residents  ample 
notice  of  the  effects  the  checkmetering 
system  will  have  on  their  individual 
utility  charges  and  also  afford  a  test 
period  for  the  adequacy  of  the  utility 
allowances  established. 

(e)  Ehiring  and  after  the  transition 
period,  PHAs  shall  advise  and  assist 
residents  with  high  utihty  consumption 
on  methods  for  reducing  their  usage. 
This  advice  and  assistance  may  include 
coimseUng,  installation  of  new  energy 
conserving  equipment  or  appliances, 
and  corrective  maintenance. 

$965,406    Benafit/cost  analysis  for  similar 
projects. 

PHAs  with  more  than  one  project  of 
similar  design  and  utilities  service  may 


prepare  a  benefit/cost  analysis  for  a 
representative  project.  A  finding  that  a 
change  in  metering  is  not  cost  effective 
for  the  representative  project  is 
sufficient  reason  for  the  PHA  not  to 
perform  a  benefit/cost  analysis  on  the 
remaining  similar  projects. 

i  965.407    Reevaluations  of  mastermeter 
systems. 

Because  of  changes  in  the  cost  of 
utility  services  and  the  periodic  changes 
in  utility  regulations,  PHAs  with 
mastermeter  systems  are  required  to 
reevaluate  mastermeter  systems  without 
checkmeters  by  making  benefit/cost 
analyses  at  least  every  5  years.  These 
analyses  may  be  omitted  under  the 
conditions  specified  in  §965.406. 

5.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E — Resident  Allowancas  for 
Utilltlas 

Sec. 

965.501  Applicability. 

965.502  Establishment  of  utility  allowances 
by  PHAs. 

965.503  Categories  for  establishment  of 
allowances. 

965.504  Period  for  which  allowances  aare 
established. 

965.505  Standards  for  allowances  for 
utilities. 

965.506  Surcharges  for  excess  consumption 
of  PHA-fumished  utilities. 

965.507  Review  and  revision  of  allowances. 

965.508  individual  relief. 

Subpart  E— 4to8ldent  Allowancas  for 
Utilitias 

S  965.501    Applicability. 

(a)  This  subpart  E  applies  to  public 
housing,  including  the  Tiunkey  III 
Homeownership  Opportunities 
program.  This  subpart  E  also  applies  to 
units  assisted  imder  sections  10(c)  and 
23  of  the  U.  S.  housing  Act  of  1 937  (42 
U.S.C.  1437  et  seq.)  as  in  effect  before 
amendment  by  the  Housing  and 
Conununity  Development  Act  of  1974 
(12  U.S.C.  1706e)  and  to  which  24  CFR 
part  900  is  not  applicable.  This  subpart 
E  does  not  apply  to  Indian  housing 
projects  (see  24  CFR  part  950). 

(b)  In  rental  units  for  which  utilities 
are  furnished  by  the  PHA  but  there  are 
no  checkmeters  to  measure  the  actual 
utihties  consumption  of  the  individual 
imits,  residents  shall  be  subject  to 
charges  for  consumption  by  resident- 
owned  major  appliances,  or  for  optional 
functions  of  PHA-fumished  equipment, 
in  accordance  with  §  965.502(e)  and 
965.506(b),  but  no  utility  allowance  v«ll 
be  established. 

S  965.502    Establishment  of  utility 
allowancas  by  PHAs. 

(a)  PHAs  shall  establish  allowances 
for  PHA-fumished  utilities  for  all 


checkmetered  utilities  and  allowances 
^or  resident-purchased  utilities  for  all 
utilities  purchased  directly  by  residents 
&x)m  the  utihties  suppliers. 

(b)  The  PHA  shall  maintain  a  record 
that  documents  the  basis  on  which 
allowances  and  scheduled  siux,harges. 
and  revisions  thereof,  are  established 
and  revised.  Such  record  shall  be 
available  for  inspection  by  residents. 

(c)  The  PHA  shall  give  notice  to  all 
residents  of  proposed  allowances, 
scheduled  surcharges,  and  revisions 
thereof  Such  notice  shall  be  given,  in 
the  manner  provided  in  the  lease  or 
homebuyer  agreement,  not  less  than  60 
days  before  the  proposed  effective  date 
of  the  allowances  or  scheduled 
surcharges  or  revisions;  shall  describe 
with  reasonable  particularity  the  basis 
for  determination  of  the  allowances, 
scheduled  surcharges,  or  revisions, 
including  a  statement  of  the  specific 
items  of  equipment  and  function  whose 
utility  consumption  requirements  were 
included  in  determining  the  amounts  of 
the  allowances  or  scheduled  surcharges: 
shall  notify  residents  of  the  place  where 
the  PHA's  record  maintained  in 
accordance  with  paragraph  (b)  of  this 
section  is  available  for  inspection;  and 
shall  provide  all  residents  an 
opfKJrtunity  to  submit  written 
comments  during  a  period  expiring  not 
less  than  30  days  before  the  proposed 
effective  date  of  the  allowances  or 
scheduled  surcharges  or  revisions.  Such 
written  comments  shall  be  retained  by 
the  PHA  and  shall  be  available  for 
inspection  by  residents. 

(d)  Schedules  of  allowances  and 
scheduled  surcharges  shall  not  be 
subject  to  approval  by  HUD  before 
becoming  effective,  but  will  [x  reviewed 
in  the  course  of  audits  or  reviews  of 
PHA  operations. 

(e)  The  PHA's  determinations  of 
allowances,  scheduled  surcharf^es.  and 
revisions  thereof  shall  be  final  and  valid 
unless  found  to  be  arbitrary,  capricious, 
an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  the  law. 

§  965.503    Categories  lor  establishment  of 
allowancas. 

Separate  allowances  shall  be 
established  for  each  utility  and  for  each 
category  of  dwelling  units  determined 
by  the  PH.^  to  be  reasonably  comparable 
as  to  factors  affecting  utihty  usage. 

$  965.504    Period  for  vi^ich  allowances  are 
established. 

(a)  PHA-fumished  utihties. 
Allowances  will  normally  b»^ 
established  on  a  quarterly  basis; 
however,  residents  ma\  be  surcharged 
on  a  monthly  basis.  The  allowances 
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established  may  provide  for  seasonal 
variations. 

(b)  Resident-purchased  utilities. 
Monthly  allowances  shall  be 
established.  The  allowances  established 
may  provide  for  seasonal  variations. 

1966.506   Standards  for  allowances  for 
iitHWas. 

(a)  The  objective  of  a  PHA  in 
designing  methods  of  establishing 
utility  aUowances  for  each  dwelling  unit 
category  and  unit  size  shall  be  to 
approximate  a  reasonable  consumption 
of  utilities  by  an  energy-conservative 
household  of  modest  circumstances 
consistent  with  the  requirements  of  a 
safe,  sanitary,  and  healthful  living 
environment. 

(b)  Allowances  for  both  PHA- 
fumished  and  resident-purchased 
utilities  shall  be  designed  to  include 
such  reasonable  consumption  for  major 
eqiiipment  or  for  utility  functions 
furnished  by  the  PHA  for  all  residents 
(e.g.,  heating  furnace,  hot  water  heater], 
for  essential  equipment  whether  or  not 
furnished  by  the  PHA  (e.g.,  range  and 
refrigerator),  and  for  minor  items  of 
equipment  (such  as  toasters  and  radids] 
furnished  by  residents. 

(c)  The  complexity  and  elaborateness 
of  the  methods  chosen  by  the  PHA,  in 
its  discretion,  to  achieve  the  foregoing 
objective  will  depend  upon  the  nature 
of  the  housing  stock,  data  available  to 
the  PHA  and  the  extent  of  the 
administrative  resoiut:es  reasonably 
available  to  the  PHA  to  be  devoted  to 
the  collection  of  such  data,  the 
formulation  of  methods  of  calculation, 
and  actual  calculation  and  monitoring 
of  the  allowances. 

(d)  In  establishing  allowances,  the 
PHA  shall  take  into  accoimt  relevant 
factors  affecting  consumption 
requirements,  including; 

(1)  The  equipment  and  functions 
intended  to  be  covered  by  the  allowance 
for  which  the  utiUty  will  be  used.  For 
instance,  natural  gas  may  be  used  for 
cooking,  heating  domestic  water,  or 
space  heating,  or  any  combination  of  the 
three; 

(2)  The  climatic  location  of  the 
housing  projects; 

(3)  The  size  of  the  dwelling  units  and 
the  number  of  occupants  per  dwelUng 
unit; 

(4)  Type  of  construction  and  design  of 
the  housing  project; 

(5)  The  energy  efficiency  of  PHA- 
supplied  appliances  and  equipment; 

(6)  The  utility  consiunption 
requirements  of  appliances  and 
equipment  whose  reasonable 
consimiption  is  intended  to  be  covered 
by  the  total  resident  payment; 


(7)  The  physical  condition,  including 
insulation  and  weatherization,  of  the 
housing  project; 

(8)  Temperature  levels  intended  to  be 
maintained  in  the  unit  during  the  day 
and  at  night,  and  in  cold  and  warm 
weather;  and 

(9)  Temperature  of  domestic  hot 
water. 

(e)  If  a  PHA  installs  air  conditioning, 
it  shall  provide,  to  the  maximum  extent 
economically  feasible,  systems  that  give 
residents  the  option  of  choosing  to  use 
air  conditiomng  in  their  units.  The 
design  of  systems  that  offer  each 
resident  the  option  to  choose  air 
conditioning  shall  include  retail  meters 
or  checkmeters,  and  residents  shall  pay 
for  the  energy  used  in  its  operation.  For 
systems  that  offer  residents  the  option  to 
choose  air  conditioning,  the  PHA  shall 
not  include  air  conditioning  in  the 
utility  allowances.  For  systems  that  offer 
residents  the  option  to  choose  air 
conditioning  but  cannot  be 
checkmetered,  residents  are  to  be 
surcharged  in  accordance  with 
§  965.506.  If  an  air  conditioning  system 
does  not  provide  for  resident  option, 
residents  are  not  to  be  charged,  and 
these  systems  should  be  avoided 
whenever  possible. 

§  965.506    Surcharges  for  excess 
consumption  of  PHA-fumlshed  utilities. 

(a)  For  dwelling  units  subject  to 
allowances  for  PHA-fumished  utilities 
where  checkmeters  have  been  installed, 
the  PHA  shall  establish  surcharges  for 
utility  consiunption  in  excess  of  the 
allowances.  Surcharges  may  be 
computed  on  a  straight  per  unit  of 
purchase  basis  (e.g.,  cents  per  kilowatt 
hour  of  electricity)  or  for  stated  blocks 
of  excess  consumption,  and  shall  be 
based  on  the  PHA's  average  utiUty  rate. 
The  basis  for  calculating  such 
siu-charges  shall  be  described  in  the 
PHA's  schedule  of  allowances.  Changes 
in  the  dollar  amounts  of  surcharges 
based  directly  on  changes  in  the  PHA's 
average  utility  rate  shall  not  be  subject 
to  the  advance  notice  requirements  of 
this  section. 

(b)  For  dwelling  units  served  by  PHA- 
furnished  utilities  where  checkmeters 
have  not  been  installed,  the  PHA  shall 
establish  schedules  of  surcharges 
indicating  additional  dollar  amounts 
residents  will  be  required  to  pay  by 
reason  of  estimated  utility  consumption 
attributable  to  resident-owned  major 
appliances  or  to  optional  functions  of 
PHA-fumished  equipment.  Such 
surcharge  schedules  shall  state  the 
resident-owned  equipment  (or  functions 
of  PHA-furnished  equipment)  for  which 
surcharges  shall  be  made  and  the 
amounts  of  such  charges,  which  shall  be 


based  on  the  cost  to  the  PHA  of  the 
utility  consiunption  estimated  to  be 
attributable  to  reasonable  usage  of  such 
equipment. 

§  965.507    Review  and  revision  of 
ailownnces. 

(a)  Annual  review.  The  PHA  shall 
review  at  least  annually  the  basis  on 
which  utility  allowances  have  been 
established  and,  if  reasonably  required 
in  order  to  continue  adherence  to  the 
standards  stated  in  §  965.503,  shall 
establish  revised  allowances.  The 
review  shall  include  all  changes  in 
circumstances  (including  completion  of 
modernization  and/or  other  energy 
conservation  measures  implemented  by 
the  PHA)  indicating  probabiUty  of  a 
significant  change  in  reasonable 
consumption  requirements  and  changes 
in  utility  rates. 

(b)  Revision  as  a  result  of  rate 
changes.  The  PHA  may  revise  its 
edlowances  for  resident-purchased 
utilities  between  annual  reviews  if  there 
is  a  rate  change  (including  fuel 
adjustments)  and  shall  be  required  to  do 
so  if  such  change,  by  itself  or  together 
with  prior  rate  changes  not  adjusted  for, 
results  in  a  change  of  10  percent  or  more 
from  the  rates  on  which  such 
allowances  were  based.  Adjustments  to 
resident  payments  as  a  result  of  such 
changes  shall  be  retroactive  to  the  first 
day  of  the  month  following  the  month 
in  which  the  last  rate  change  taken  into 
account  in  such  revision  became 
effective.  Such  rate  changes  shall  not  be 
subject  to  the  60  day  notice  requirement 
of  §  965.502(c). 

§965.508    Individual  relief. 

Requests  for  relief  from  surcharges  for 
excess  consumption  of  PHA-purchased 
utilities,  or  from  payment  of  utility 
supplier  billings  in  excess  of  the 
allowances  for  resident-purchased 
utilities,  may  be  granted  by  the  PHA  on 
reasonable  grounds,  such  as  special 
needs  of  elderly,  ill  or  disabled 
residents,  or  special  factors  affecting 
utility  usage  not  within  the  control  of 
the  resident,  as  the  PHA  shall  deem 
appropriate.  The  PHA's  criteria  for 
granting  such  reUef,  and  procedures  for 
requesting  such  reUef,  shall  be  adopted 
at  the  time  the  PHA  adopts  the  methods 
and  procedures  for  determining  utility 
allowances.  Notice  of  the  availability  of 
such  procedures  (including 
identification  of  the  PHA  representative 
with  whom  initial  contact  may  be  made 
by  residents),  and  the  PHA's  criteria  for 
granting  such  reUef,  shall  be  included  in 
each  notice  to  residents  given  in 
accordance  with  §  965.502(c)  and  in  the 
information  given  to  new  residents 
upon  admission. 
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Dated:  February  22, 1996. 
Mary  Ann  Russ, 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing. 
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Order  of  February  27,  1996 

Further  Designation  Under  Executive  Order  No.  12958 


Pursuant  to  the  provisions  of  section  1.4  of  Executive  Order  No.  12958 
of  April  17,  1995,  entitled  "Classified  National  Security  Informatioi!,'  I 
hereby  designate  the  following  additional  officials  to  c!assif\'  inforraati' n 
originally  as  "Top  Secret'": 

The  Chair,  Commission  on  the  Roles  and  Capabilities  of  the  United  States 
Intelligence  Community 

The  Director,  National  Counterintelligence  Center 

The  Chair  of  the  Commission  on  the  Roles  and  Capabiiitiej.  of  the  I  ruted 
States  Intelligence  Community,  shall  exercise  the  authority  to  classify  infor- 
mation originally  as  "Top  Secret"  during  the  existence  of  the  Commission 
and  for  such  time  afterwards  as  may  be  necessary  to  compete  the  Commis- 
sion's administrative  affairs. 

The  authority  of  the  Director  of  the  National  Counterintelligence  Center 
to  classify  information  originally  as  "Top  Secrefis  limited  to  those  cir- 
cumstances in  which  the  original  classification  of  information  is  necessary 
in  order  for  the  Center  to  fulfill  its  mission  and  functions. 

Any  delegation  of  this  authority  shall  be  in  accordance  with  section  1.4(c) 
of  Executive  Order  No.  12958. 

This  order  shall  be  published  in  the  Federal  Register. 
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3821 

3621 

3621 

4849 

- 4332 

4849 

5926 

4338 

21 1 „ 4338.  6918 

225 — 4338 

303 5926 

346 5671 

353 „ 6095 

359 .:..„ 5926 

363 „ 61 00.  6487 

701  „ --..3788.  421 3 

709 .3788 

741 „ ...3788 

1401 4349 

1806 - „ „.....7690 

1806 „...7690 


211 

261 

338 

701 

706 

741 

13CFR 

121 


...7436 
...5966 
...4238 
...4238 
..4236 


..6412.  7306 


14CFR 

1 

21 

23 5130. 


25. 
27. 
38. 


..3550. 
5277. 
5284. 
6501, 
6770. 
6929. 
6936, 


67. 
71. 


91. 

93., 
97. 


.4587, 
5934, 
7209. 

»5151. 


.3552. 
6106. 


121 

125 

135 5938, 


7070 

.5171.6921,7186 

5138,5151,5171, 

7410 

„ 5218 

6921 

3792,  3793,  5275, 
5279,5280,5281, 
5501,5675,6500, 
6503,  6766,  6768, 
6922,  6925,  6927, 
6931.6932,6934, 

6937.  7690,  7692, 

7694 

7695 

4870.  5503,  5504, 
5935,5937,6771. 
7210,7211,7212, 

7697,  7855 
5492,  7070,  7186, 

7410.  7855 

7213 

3795,  3796.  3797, 
6108,  7698.  7699. 
7700 
.6938,  7070,  7186 
6938,  7070 

6938,  7070,  7186 


Proposad  Rules: 

Ch.  1 4942 

1 7157 

25 7157 

36 7157 

39 3882,  4756,  4943,  5326, 

5329,5331.5334,5524, 
6579,  6581 ,  6583,  7444 

71 4379,  4380,  4381,  5960, 

5962,  7079,  7227,  7228, 
7229.  7757 

73 3884 

97 7157 

121 6898 

135 6898 

217 5963 

241 5963 

15CFR 

771 3555,  5677 

776 5677 

799 3555,  5677.  6064 

Proposed  Rules: 

4 6585 

4a 6585 

4b 6585 

922 5335.5969 

16CFR 

22 3799 

305 5679 

Proposed  Rules: 

303 5340 

305 6801 

409 4382 

436 5969 

17CFR 

1 7 631 0 

200 5939 

Proposed  Rules: 

1 7080 

3 7080 

145 7080 

147 7080 

400 4944 

420 4944 

18CFR 

1303 6110 

Proposed  Rules: 

Ch.  1 3799,  4596 

19CFR 

4 3568 

10 6110.6772 

18 6772 

113 6110.6772 

132 3569 

141 6110 

144 6110 

148 3569 

181 6110 

Proposed  Rules: 

132 6333 

210 7230 

351 4826,  7308 

353 4826,7308 

354 4826 

355 4826.7308 

20CFR 

401 5939 

404 5939 

416 5939.5943 

422 5943 

423 5943 

Proposed  Rules: 

209 5970 

404 4389 

21  CFR 

80 3571 

175 6939 

173 4871 

184 7702 


189 4816 

331 4822 

51 0 4735,  5505 

520 4874,5505 

522 4874.5505 

524 5505 

558 4349,4874 

Proposed  Rules: 

Ch.  1 7087 

101 3885.5349 

201 5912 

312 6177 

333 5918 

369 5912 

1220 4597 

22  CFR 

9b 3800 

42 6111 

51 6505 

94 7069 

111 6505 

112 6505 

123 6111 

126 ; 6111 

133 6505 

181 7070 

1504 6506 

Proposed  Rules: 

228 4240 

24  CFR 

Ch.  XI 5198 

Ch.  XV 5198 

0 5198 

4 5198 

5 5198,5662 

8 5198 

12 ^198 

15 5198 

16 5198 

17 5198 

27 5198 

28 5198 

30 5198 

35 5198 

40 5198 

51 5198 

52 5198 

86 4875 

91 5198 

92 51 98 

100 5198 

1 03 51 98 

1 04 51 98 

107 5198 

109 5198 

110 5108 

111 5198,7674 

115 , 7674 

125 5198 

135 5198 

146 5198 

200 5198,9742 

201 5198 

202a 9742 

203 5198 

206 51 98 

213 5198 

215 5198 

219 5198 

220 5198 

221 , 5198 

222 9742 

2wi 5198 

232 5198 

233 9742 

234 5198 

235 5198 

236 5198 

237 5198 

241 „ 9742 

248 5198 

260 5198,  9742 

261 5198 

265 5198 


266 9742,7946 

267 9742 

280 5198 

290 4580.5198 

291 5198 

510 7060 

511 5198.7060 

570 5198 

572 5198 

574 5198.7962 

576 5198 

582 5198 

583 5198 

585 5198 

590 51 98,  7060 

594 5198 

597 5198 

700 5198 

750 5198 

760 5198 

791 5198 

792 5198 

799 5198 

811 5198 

812 5662 

813 5198 

850 5198,9742 

880 5198 

881 5198 

882 51 98,  5850 

883 5198 

884 51 98 

885 5198 

886 5198 

887 5198 

888 6690,  71 57 

889 5198 

890 5198 

899 5198 

901 5198 

904 51 98 

912 .5662 

913 5198 

941 51 98 

942 .5198 

945 5198 

950 5662,7586 

953 7410 

960 5198 

961 51 98 

962 5198 

963 5198 

964 51 98 

965 .51 98,  7966 

968 5198 

982 5662 

990 .-. 7586 

999 51 98 

3280 5198 

3282 5198 

Proposed  Rules: 

3500 6334 

25  CFR 
Proposed  Rules: 

Ch.  VI 3623 

26  CFR 

1 4349,  4876,  7157,  7213 

31 „ 7214 

301 721 4 

602 4876 

28  CFR 

2 4350 

16 6316,6317,6318 

81 7704 

Proposed  Rules: 

35 .4389 

540 5846 

29  CFR 

102 6940 

1600 7065 

1650 7065 

1910 5507 

1915 5507 


1917 5507 

1918 5507 

1919 5507 

1926 5507 

1928 5507 

2619 5945 

2676 5945 

Proposed  Rules: 

Ch.  XIV 3624 

103 4246 

1904 4030,  7758 

1952 4030,7758 

30  CFR 

202 5448 

206 3800,5448 

260 3800 

756 6507 

906 6509 

935 7411 

948 6511 

950 6537 

Proposed  Rules: 

Ch.ll 4390 

203 6958,7089 

256 6958.7089 

260 6958.7089 

931 3625 

938 7446 

943 .....3628 

31  CFR 

103 :. 4326.7054 

351 5510 

357 6113 

370 6113 

595 3805 

32  CFR 

220 6640 

290 4885,  551 0 

311 3813 

321 3814 

835 4351 

838 4351 

843 4351 

848 4352 

Proposed  Rules: 

339 6588 

838 4390 

33  CFR 

1 6542 

100 4885,5680,7071 

117 4886 

150 7890 

154 7890 

165 7071.7413 

334 7214 

Proposed  Rule: 

100 7089 

117 6588.  6589.  6803.  7306 

157 6334,6590 

165 4945.6178 

187 6943 

334 7231 

34  CFR 

668 3776 

690 3776 

Proposed  Rules: 

Ch.VI 4198 

201 3772 

361 4390 

646 4758 

36  CFR 

13 6943 

223 5684 

242 5685 

1206 565S 

1210 5660 

Proposed  Rules: 

7 5354 

17 5356 

1190 5723 

1191 5723 


37  CFR 

202 5445 

38  CFR 

0 7215 

1 7215 

2 7215 

3 7215 

13 7215 

14 7215 

17 7215 

21 6780,7217 

36 7215.7414 

Proposed  Rules: 

21 5357 

39  CFR 
Proposed  Rules: 

233 7452 

4CCFR 

30 6066 

33 6066 

51 4588 

52 3572.  3575,  3578.  3579. 

3581.3582,3584,3586, 
3588,3589,3591.3815, 
3817,3819,3821,3824, 
4215,4216,4217.4352, 
4353,  4887,  4890,  4892, 
4895,4897,4899,4901. 
5285,5288,5291,5295, 
5297.  5299,  5303,  5306, 
5307,5511.5514,  5515. 
5689,  5690,  5694,  5696, 
5699,5701.5704,6114, 
6543,  6545.  6547,  7218. 
7221,7415.7418,7706, 
7709,7711,7714 

63 4902.7716,7718 

70 3827.  4217.  4220.  5705, 

7073 

80 3832 

81  3591,  4357,  5707 

82 4736.7724 

85 5840 

86 6944,6949 

110 7419 

1 80 4591 .  4592.  4593.  571 1 , 

5712.  5714.  5716,  6549, 

6551 .  7727.  7729,  7732, 

7734 

186 7734 

194 5224 

262 4903 

264 4903 

265 4903 

270 4903 

271  4742,5718.7736 

281 3591.3599 

282 4224.  6319,  6554 

300 4747,6115,6556 

704 7076 

712 7421 

716..... 7421 

799 7221 

Proposed  Rules: 

52 3631 ,  3632,  3633.  3634. 

3635,3891,3892,4246, 
4391 ,  4392,  4598.  4946, 
4947.  4948,  4949,  5358, 
5359.  5360.  5362,  5263, 
5526,  5527,  5723,  5724, 
5725.6178,6179,6591, 
6592,  7453,  7760 

61 6184 

63 6184,7232,7761 

70 3893,4248 

76 3893 

80 3894 

81 3635,  4392,  5363,  6179 

82 7762, 

89 4600 


90 4600 

91 4600 

125 7404 

180 4621.  4623.  5726.  5728, 

5804,  7764 

186 6592 

220 7765 

227 7765 

261 5528.5805 

264 7232 

265 7232 

266 7232 

268 4758 

271 4758,5528 

300 6806,6807 

302 4753.5528 

440 5364 

764 7454 

41  CFR 

60-250 6116 

302-11 3838 

Proposed  Rules: 

60-741 5902 

42  CFR, 

24 6118,6556 

57 6118 

58 6118 

Proposed  Rules: 

100 4249 

43  CFR 

3100 4748 

4100 4227 


Public  Land  Orders: 
1374  (Revoked  in  part 

by  PL0  7186) 7223 

1992  (Revoked  in  part 

by  PL0  7185) 7223 

2558  (Revoked  in  part 

by  PL0  7185) 7223 

3689  (Revoked  in  part 

by  PL0  7182) 4359 

7157  (Corrected  by 

PL0  7185) 7223 

7183 4752 

7184 5719 

7185 7223 

7186 7223 

8364 7077 

44  CFR 

10 4227 

64 5947 

65 6559,  6560,  6561,  6564, 

6565,  6566 

67 6568.  6569,  6571 

206 7224 

Proposed  Rules: 

62 3535 

67 6593.  6598,  6601 

45  CFR 

1370 6791 

46  CFR 

Ch.  Ill 5720 

108 7090 

110 7090 

111 7090 

112 7090 

113 7090 

150 5518 

161 7090 

401 5720 

402 5720 

514 5308 

Proposed  Rule: 

Ch.  1 6961 

90 7425 

98 7425 

108 4132 

110 4132 

111 4132 

112 4132 


113 4132 

125 7425 

126 .7425 

127 7425 

128 7425 

129 7425 

130 7425- 

131 7425 

132 7425 

133 7425 

134 7425 

135 „ 7425 

136 7425 

161 4132 

170 7425 

174 7425 

175 7425 

47  CFR 

0 4359,4916 

1 4359,4916 

15 3600 

17 4359 

21 4359 

22 4359 

23 4359 

24 4359 

25 4359 

43 4918 

61 7738 

53 4937 

73 4232,  4233.  4234,  4359. 

5721.6722.  7739 

74 4359 

76 6131 

78 4359 

80 4359 

87 4359 

90 3600.  3841,  4234.  4359. 

6138.6574 

94 4359 

95 4359 

97 4359 

Proposed  Rules: 

Ch.  1 6607 

1  6809,6961.  7455 

2 6189,6809 

20 3644.6963 

21 6809 

22 6199 

6" 3644 

69 3644 

73 4392.  4393.  4950.  6335. 

6336,  6337,  7091 

76 3657.6210 

90..      6199.6212 

9A 6809 

48  CFR 

202 7739 

204 7739 

209  7739 

213 7739 

215 7739 

216 7739 

217 7739 

223 7739 

225 7739 

228 3600.  7739 

231 7077 

232 7739 

235 7739 

236 7739 

242 7739 

246 7739 

252 3600,  7739 

253 7739 

501 6^54 

504 6^64 

507 6-64 

510 6164 

511 6164 

512 6164 

514 6164 

515 6164 

538 6164 
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539- 

543 

546 

552 

570 ™ 

1403 

1425- 

1452 

1815 

1816 

1819 

1823 — ... 

I  OiCv  •••■•••••■■■«•■•' 

1827- 

1835. 
1837. 


6164 

6164 

6164 

6164 

.„ -.6164 

5519 

5519 

.5519 

5312 

5312 

5312 

„5312,  7224 

6577 

5312 

5312 

..5312 


1862 5312.  7224 

3509 3846. 

9903 - 7616 

9904 5520 


Ch.  1 » .6760 

Ch.  2 6760 

Ch.  53 - - 4393 


25 6910 

52 6910 

401-453 7456 

909 3877 

49CPR 

107 7178 

171 7958 

199 5722 

251 4937 

258 4937 

jj')  4369 

571  '.'.'.".".4370,"  493875W9   73 

661 6300 

1039 7426.7427 

1134 7426 

1135 7426 

1138 7427 

1140 7427 

1145 7426 

1153 7426 

1175 7428 

1314 7428 

Proposad  Rules: 

171 6478 


UMI 


172 6478 

173 6478 

176 6478 

177 6478 

178 6478 

232 6610 

525 4249 

541 4249 

555 4249 

571 4249.  4624,  5370.  5730, 

6616 

575 5730 

581 4249 

50CFR 

14 3849 

17 4372 

23 6793 

100 5685 

216 7429 

217 6064 

227 6064 

229 3851 

296 6322 

611 4304.4311 


620 3602 

641 7751 

642 61 75.  7078 

672 3602.  4304.  4594.  5608 

675 4311.  5608.  6323,  6953. 

7754.  7755 

676 4304,  431 1 

681 6577 

Proposwi  Ruin: 

Ch.VI 6810 

17 4394.  4401.  5971.  6964, 

7457.  7770 

23...- 3894 

285 3666 

424 4710 

641 4950 

642 6965 

651 - 6230 

672 6337 

675 6337 

681  „.„ 7771 


REMINDERS 

The  rules  and  proposed  niles 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion, from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fruits;  import  regulations: 
Prunes,  brine  dried; 
exemption;  published  1- 
26-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Contract  cost  principles  and 
procedures- 
Compensation  for 
personal  services: 
published  2-26-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  i:riplementation 
plans;  approval  arxj 
promulgation;  various 
States: 
Illinois  et  al.;  published  1- 

26-96 
Maine;  published  12-26-95 
Tennessee;  pirt)lished  12- 

26-95 
Toxic  substances: 
Anthraquinone  reporting  and 

recor(fl(eeping 

requirements;  revocation; 

published  2-26-96 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Conflict  of  interests;  published 
2-26-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

programs: 

Mortgagee  requirements; 
streamlining;  published  '- 
26-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Public  land  orders  table 

removed;  published  1-25-96 
Public  land  orders: 

Idaho;  published  1-25-96 

SMALL  BUSINESS 
ADMINISTRATION 

Administrative  claims  under 
Federal  Tort  Claims  Act  and 
representation  and 
idemnification  of  SBA 
employees;  Federal 
regulatory  review;  published 
1-26-96 


Conflict  of  interests;  published 
1-26-96 

Reporting  and  recordiceeping 
requirements,  etc.: 
Federal  regulatory  review; 
published  1-26-96 

STATE  DEPARTMENT 

Interr^tional  agreements: 
Coordination  and  reporting; 
detenmination  not  to 
putsiish  certain 
agreements;  published  2- 
26-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Ohio  River,  OH;  regulated 
navigation  area;  put)lished 
1-26-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Domestic,  flag, 
supplemental,  commuter, 
and  on-demand 
operations;  operating 
requirements;  editorial  and 
terminology  changes; 
publBhed  1-26-96 

Extended  ovenwater 
operations  with  single 
long-range  communication 
system  (LRCS)  and  single 
long-range  navigation 
system  (LRNS);  put)lished 
2-26-96 
Airworthiness  directives: 

de  Havilland;  put>lished  2- 
12-96 

Airbus;  published  1-26-96 

American  Champion  Aircraft 
Corp.;  published  2-13-96 

Boeing;  published  1-25-96. 

McDonnell  Douglas; 
published  1-26-96 
Class  E  airspace;  published 
12-21-95 

TREASURY  DEPARTMENT 
Customs  Service 

Vessels  in  foreign  and 

domestic  trades: 

Preliminary  vessel  entry  and 
permits  to  lade  and 
unlade;  put)lished  1-26-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in  California; 
comments  due  by  3-4-96; 
published  2-1-96 


Potatoes  (Irish)  grown  in- 
Idaho;  comments  due  t}y  3- 
4-96;  published  2-1-96 
Specialty  crops;  import 
regulations: 

Peanuts;  comments  due  by 
3-4-96;  published  2-1-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Consultants  funded  by 
borrowers;  use;  comments 
due  by  3-4^96;  published  1- 
2-96 
Electric  loans: 
RUS  borrowers;  audit  policy 

and  certified  public 

accountant  requirements; 

comments  due  by  3-4-96; 

published  1-3-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list-- 
Items  controlled  for 
nuclear  nonproliferation 
reasons;  Argentina, 
New  Zealand,  Poland, 
South  Africa,  and  South 
Korea  addition  to 
eligitiility  list;  comments 
due  by  3-4-96; 
published  2-1-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Gulf  of  Mexico  reef  Tish; 

comments  due  by  3-8-96; 

published  2-9-96 
Pacific  Coast  groundfish; 

comments  due  by  3-8-96; 

published  1-23-96 
Tuna  Management  in  the  Mid- 
Atlantic  Negotiated 
Rulemaking  Committee: 
Intent  to  establish; 

comments  due  by  3-4-96; 

published  2-1-96 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAMPUS): 
IrKJivldual  case 
management;  comments 
due  by  3-4-96;  put)lished 
1-4-96 
Personnel: 
Conduct  on  Pentagon 
Reservation;  comments 
due  by  3-8-96;  published 
1-8-96 
Elected  school  twards- 
National  Defense 
Authorization  Act; 
implementation; 
comments  due  by  3-4- 
96;  put)tlshed  1-4-96 


EDUCATION  DEPARTMENT 

Postsecondary  educatKxi: 
Higher  Education  Act  of 
1965- 

Federa)  student 
assistance  programs; 
improved  overs»ght; 
uomrrtHfiis  due  uy  3-4- 
96;  published  2-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  corrtrol;  new 
motor  vetTtcles  arxJ  engines: 
Gasoline  spark-tgmtion  and 

diesel  compresskxvtgnition 

marir>e  engines;  emission 

standards;  comments  due 

by  3-8-96;  published  2-7- 

96 
Air  quality  Implementation 
plans;  approval  arvj 
promulgation:  various 
States: 
Florida;  comments  due  by 

3-4-96;  published  2-1-96 
Georgia;  comments  due  by 

3-4-96;  published  2-2-96 
Illinois;  comments  due  by  3- 

4-96;  published  2-1-96 
Indiana;  comments  due  by 

3-4-96;  published  2-1-96 
Maryland;  comments  due  by 

3-4-96;  published  2-1-96 
Michigan;  comments  due  by 

3-4-%;  published  2-2-96 
Missouri;  comments  due  by 

3-7-96:  published  2-6-96 
North  Carolina;  commems 

due  by  3-4-96;  published 

2-1-96 
Pennsylvania;  commerrts 

due  by  3-6-96;  published 

2-7-96 
Rhode  Island;  comments 

due  tjy  3-4-96;  putilished 

2-2-96 
West  Virginia;  comments 

due  by  3-6-96:  published 

2-5-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Ohio;  comments  due  by  3- 

4-96;  publisned  2-1-96 
Air  quality  planning  purposes: 
designation  of  areas 

South  Dakota,  comments 
due  by  3-7-96.  published 
2-6-96 
Clean  Air  Act 
Acid  ram  program- 
Nitrogen  oxides  emission 
reOuction  pfogram, 
comments  due  by  3-4- 
96.  published  1--9-&6 
State  operating  permits 
programs- 


VI 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulation".. 

WASHINGTON,  DC 

[Two  Sessions] 

WHEN:  March  12,  1996  at  9:00  am  and 

March  26,  1996  at  9:00  am 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 

RESERVATIONS:   202-523-4538 


Agricultura  Department 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Blind  or  Severely  Disabled.  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Commerce  Department 

See  Economic  Development  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Comimlttee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions,  8044-8045 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Mexico,  8043-6044 

Customs  Service 

RULES 

Articles  conditionally  &ee,  subject  to  reduced  rate,  etc.: 
Reusable  shipping  devices  arriving  from  Canada  or 
Mexico:  treatment,  7987-7990 
PROPOSED  RULES 

Oiganization  and  functions;  field  organization,  ports  of 
entry,  etc.: 
Ckilumbus,  OH;  port  limits  extension,  8001-8002 

Defense  Department 

PROPOSED  RULES 

Privacy  Act;  implementation,  8003-8008 
NOTICES 

Base  closure  and  realignment: 
Homeless  assistance:  local  redevelopment  authorities: 
points  of  contact  and  addresses,  8045-8046 

Economic  Development  Admlnistratton 

RULES 

Federal  regulatory  review: 
Simplification  and  streamlining  regulations;  Federal 
regulatory  review,  7979-7985 
NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Twang,  Inc.,  et  al.,  8027 

Education  Department 

RULES 

Special  eduation  and  rehabilitative  services: 
Technology-related  assistance  for  individuals  with 
disabilities  State  grants  program,  8158-8172 
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Emptoyment  Standards  Administration 

NOTICES 

Minimimi  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

8077-8078 

Energy  Departitient 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Northeast  Utilities  Service  Co.,  8046 
Grants  and  cooperative  agreements;  availability,  etc.: 

Medical  surveillance;  former  Energy  Department  workers, 
8047-8048 

Environments  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  7992-7994 
Michigan,  7995-7996 
Superfimd  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  7996-7997 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  8008-8009 
Maryland,  8009-8012 
Michigan,  8009 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  conunodities: 
Dicofol,  etc.,  8174-8183 
Superfimd  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  8012-8014 
NOTICES 
Clean  Air  Act: 
Risk  management  programs;  accidental  release  prevention 
requirements;  guidances  availability 
C^omment  deadline  extension,  6058 
(Committees;  estabhshment,  renewal,  termination,  etc.: 
Industrial  Non-Hazardous  Waste  Stakeholders  Focus 
Group,  8058-8059 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  8059-8060 
Weekly  receipts,  8060-8061 
Pesticide  registration,  cancellation,  etc.: 

Cyanazine,  8186-8203 
Reporting  and  recordkeeping  requirements,  8061 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Farm  Credit  Administration 

NOTICES 

Meetings;  Simshine  Act,  8061 
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Communicattons  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Califoniia  et  al.,  7999-8000 

Mississippi,  7999 
Television  stations;  table  of  assignments: 

New  Mexico,  8000 
PROPOSED  RULES 
Television  stations;  table  of  assignments: 

NtewYork.  8014 
NOTICES 
Agency  infonnation  collection  activities: 

Submission  for  0MB  review;  comment  request,  8061- 
8062 
Common  carrier  and  operational  fixed  point-to-point 
microwave  radio  services: 

37.0-38.6  GHz  and  38.6-40  GHz  bands;  applications, 
8062-8063 

Fadsral  Dsposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  8063 

i^odarai  Emergency  IManagement  Agency 

RULES 

Flood  insurance;  commimities  eligible  for  sale: 

Georgia  et  al..  7997-7999 
NOTICES 
Disaster  and  emergency  areas: 

Idaho.  8063 

Maryland,  8063 

Ohio.  8063 

Oregon,  8063-8064 

Pennsylvania,  8064 

Virginia,  8064 

Washington.  8064-8065 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Yichange  CMI  Power  Development  Co.,  Ltd.  et  al.,  8048- 
8050 
Environmental  statements;  availability,  etc.: 

Chugach  Electric  Association,  Inc.,  8050 

SouUiem  Natural  Gas  Co.,  8050-8052 
Hydroelectric  applications,  8052-8056 
Natural  gas  certificate  filings: 

Southern  Natural  Gas  Co.  et  al,  8056-8058 

Federal  Reseive  System  I 

NOTICES 

Meeting;  Sunshine  Act.  8065 
Applications,  hearings,  determinations,  etc.: 
Crawford  Financial  Corp.  et  al.,  8065 

Fish  and  Wlkfllfe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Amargosa  toad,  8018-8019 
Fisher;  populations  in  the  Western  United  States,  8016- 

8018 
dhlone  Tiger  Beetle,  8014-8016 
Meetings: 
Endangered  Species  of  Wild  Fauna  and  Flora 
Intranational  Trade  Convention,  8019--8021 


NOTICES 

Endangered  and  threatened  species: 
Black-footed  ferret  survey  guidelines  for  oil  and  gas 
activities  in  Wyoming;  comment  period  extension, 
8071 
Endangered  and  threatened  species  permit  appHcations, 
8070-8071 

Food  and  Drug  Administration 

RULES 

Color  additives: 

Fruit  and  vegetable  juice  color  additives,  7990 
Food  additives: 

Mannitol,  7990-7991 
PROPOSED  RULES 

Chlorofluorocarbon  propellents  in  self-pressiuized 
containers: 
Sterile  aerosol  talc;  addition  to  Ust  of  essential  uses, 
8002-8003 
NOTICES 
Food  additive  petitions: 

Ciba-Geigy  Corp.;  withdrawn,  8066-8067 
Harmonisation  International  Conference;  guidelines 
availabiUty: 
Pharmaceuticals — 
Final  guideline  on  need  for  long-term  rodent 
carcinogenicity  studies,  8154-8156 
.  Meetings: 

Investigational  biological  product  trials;  procedure  to 
monitor  clinical  hold  process;  meeting  and  request 
for  submissions,  8067 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Tennessee 
Nissan  Motor  Manufacturing  Corp.  U.S.A.;  motor 
vehicles  and  components,  8027-8028 

Forest  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
California  Spotted  Owl — Sierra  Nevada — ^management 
direction  for  National  Forests  in  CA,  8025 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 

Iowa  et  al.,  8025-8026 

Maine,  8026  * 

Central  filing  systems;  State  certifications: 

Oklahoma,  8026 
Stockyards;  posting  and  deposting: 

Roden's  Auction  Service,  AR,  et  al.,  8026 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  8065-8066 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HTV) — 
Early  intervention  services;  pre-application  technical 
assistance  workshops.  8068 


Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
FaciUties  to  assist  homeless — 
Excess  and  surplus  Federal  property,  8110-8152 

immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Liberia,  8076-8077 

Interior  Depwtment 

See  Fish  and  Wildhfe  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Estate  taxes: 
Actuarial  tables  exceptions 
Correction,  7991-7992 

Intemational  Trade  Acfcninistratlon 

NOTICES 
Antidumping: 
Large  newspaper  printing  presses  and  components 
(assembled  or  imassembled)  from — 
Germany,  8035-8039 
Japan,  8029-8034 
Melamine  institutional  dinnerware  products  from — 
Indonesia  et  al.,  8039-8041 
Antidumping  duty  orders  and  findings: 

Intent  to  revoke.  8028-8029 
Applications,  hearings,  determinations,  etc.: 
University  of— 
California  et  al..  8041-8042 
Hawaii  et  al.,  8042 

Justice  Department 

See  bnmigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8075-8076 

Labor  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Utah,  8071-8072 
Meetings: 

Lower  Snake  River  District  Resource  Advisory  Coimcil, 
8072 

Southeastern  Oregon  Resource  Advisory  Coimcil,  8072 
Oil  and  gas  leases: 

New  Mexico,  8072 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  8072-8073 

Utah,  8073 
Survey  plat  filings: 

Idaho,  8073 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availabiUty,  8078 


National  Highvray  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  8097-8104 

National  Institutes  of  Health 

NOTICES 
Meetings; 
National  Cancer  Institute,  8068 
National  Heart.  Lung,  and  Blood  Institute,  8068 
National  Institute  of  Allergy  &  Infectious  Diseases,  8068- 

8069 
Research  Grants  Division  special  emphasis  panels,  8069- 
8070 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  8023-8024 

Pacific  Coast  groundfish,  8021-8023 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8042-6043 
Permits: 

Marine  mammals,  8043 

National  Park  Service 

NOTICES 

Meetings: 
Dayton  Aviation  Heritage  Commission,  8073-8074 
Mississippi  River  Coordinating  Commission,  8074 

National  Science  Foundation 

NOTICES 

Meetings: 
Alan  T.  Waterman  Award  Committee,  8078 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  8079 
Computer  and  Information  Science  and  Engineering 

Advisory  Committee,  8079 
Elementary,  Secondary  and  Informal  Education  Special 

Emphasis  Panel,  8079 
Geosciences  Advisory  Committee,  8079 
Geosciences  Special  Emphasis  Panel.  8079-8080 
Materials  Research  Special  Emphasis  Panel,  8080 
Physics  Special  Emphasis  Panel,  8080 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Bolton,  Eugene,  8080-8081 

Office  Of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8082 
Meetings: 

Federal  Salary  Council,  8082 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 
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Seeurtties  and  Exchange  Commiaaion 

NOTICES 

Committees;  establishment,  renewal,  tennination,  etc.: 
Capital  Formation  and  Regulatory  Processes  Advisory 
Committee,  8092 

Self-regulatory  organizations;  proposed  rule  changes: 
Pacific  Stock  Exchange,  hic,  8092-8094 

Applications,  hearings,  determinations,  etc.: 
Eatbn  Vance  Cash  Management  Fimd,  8082-3083 
Eaton  Vance  Equity-Income  Trust,  8083 
Eaton  Vance  Investment  Fimd,  Inc.,  8083-8084 
Eaton  Vance  Investors  Trust,  8084-8085 
Eaton  Vance  Liquid  Asset  Trust,  8085-8086 
Eatcm  Vance  Securities  Trust,  8086 
Eaton  Vance  Tax  Free  Reserves,  8086-8087 
Eaton  Vance  Total  Return  Trust,  8087-8088 
EV  Marathon  Gold  &  Natural  Resources  Fund,  8088 
Public  utihty  holding  company  filings,  8089-8092 

Small  Bualnasa  Admlnlatration 

RULES 

Federal  regulatory  reform: 
Business  loan  programs 
Correction,  7985-7986 
Government  contracting  review  ^ 

Correction,  7986-7987  * 

Small  business  investment  companies 

Correction,  7985 
Small  business  size  standards 

Correction,  7986 
Surety  bond  guarantee  program 
Correction,  7985 
NOTICES  I 

Disaster  loan  areas:  I 

Pennsylvania  et  al.,  8094-8095 
License  surrenders: 
North  Riverside  Capital  Corp.,  8095 

Social  Security  Administration 

NOTICES 

Agmcy  information  collection  activities: 
Proposed  collection;  comment  request,  8095-8096 

Stale  Department 

NOTICES 

Passport  travel  restrictions,  U.S.: 
Lebanon,  8096 

Surface  IMining  Reclamation  and  Enforcement  Office 

NOTICES 

Environmental  statements;  availability,  etc.: 

Bull  Mountains  Mines,  MT,  8074 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Ohio,  8074t8075 

I 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Genesee  k  Wyoming,  Inc.,  8104-8105 

Illinois  &  Midland  Railroad,  Inc.,  8105 

Illinois  Central  Corp.  et  al.,  8105-8107 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 

Agreements 
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Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Agricultural  PoUcy  Advisory  Committee  for  Trade  et  al., 
8081 

Transportation  Department 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8096 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  8096-8097 
Certificates  of  pubhc  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  8097 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Agayuliyararput  (Our  .Way  of  Making  Prayer):  The  Living 

Tradition  of  Yup'ik  Masks,  8107-8108 
Marc  Chagall  (1907-1917),  8108 
Picasso  and  Potraiture:  Representation  and 

Transformation,  8108 
Sacred  Realm:  The  Emergence  of  the  Synagogue  in  the  . 

Ancient  World,  8108 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development,  8110- 
8152 

Part  ill 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  8154-8156 

Part  IV 

Department  of  Education,  8158-8172 

PartV 

Environmental  Protection  Agency,  8174-8183 

Part  VI 

Environmental  Protection  Agency,  8186-8203 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  PubUc  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  arxj  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Chapter  III 

Pocitet  No.«50525142-«028-(^ 

RIN  0610-nAA47 

Simpiiflcation  and  St«amlining  of 
Regulations  of  the  Economic 
Development  Administration 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTION:  Final  rule. 

summary:  The  Economic  Development 
Administration  (EDA)  has  amended  all 
of  its  regulations  so  that  they  ate  easy 
to  read  and  use,  and  accurately  reflect 
program  requirements,  evaluation 
criteria  and  selection  process  in 
implementing  programs  under  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended, 
(PWEDA  or  the  Act)  the  Trade  Act  of 
1974,  as  amended  (the  Trade  Act)  and 
other  statutes  to  be  noted  herein.  This 
streamlining  effort  includes  the  removal 
of  numerous  imnecessary,  redundant 
and  outdated  parts,  sections  and 
portions  thereof. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  1, 1996. 

FOR  FURTWR  INFORMATION  CONTACT: 
Awilda  R.  Marquez,  (202)  482-4687;  fax 
number:  (202)  482-5671. 

SUPPLEMENTARY  INFORMATION: 

Background 

•  Pursuant  to  a  directive  from 
President  Clinton  to  Federal  agencies  in 
March  of  1995  regarding  their 
responsibilities  under  his  Regulatory 
Reform  Initiative  (as  part  of  the  National 
Performance  Review),  EDA  und^ook  a 
comprehensive  review  of  its  rules  to 
remove  those  which  were  obsolete  or 


unnecessary  and  to  modify  those  in 
need  of  reform. 

•  On  September  26, 1995.  EDA 
published  an  interim-final  rule  on 
simplification  and  streamlining  its 
regulations  (60  FR  49670-49703).  In  this 
interim-final  rule  EDA  removed  over 
60%  of  its  then  existing  rules  and 
streamlined  and  clarified  those  which 
remained.  The  public  was  invited  to 
submit  comments  on  the  interim-final 
rule  for  a  period  of  sixty  (60)  days 
ending  November  27, 1995. 

Comments  on  the  Interim-Final  Rule 

EDA  received  comments  from  more 
than  twenty  (20)  persons,  all  of  whom 
are  or  were  EDA  officials. 

•  0MB  Control  Numbers. 

A  commenter  noted  that  the  OMB 
control  numbers  needed  to  be  updated. 

We  concur  and  have  made  the 
appropriate  change  to  §  300.3. 

•  Notice  of  Funding  Availability 
(NOFA). 

Commenters  noted  that  the  acronym 
"NOFA"  was  not  explained  in  the 
general  information  section  of  the 
interim-final  rule  and  that  for  various 
programs,  references  to  general 
information  at  §  300.4  should  more 
appropriately  be  to  the  NOFA. 

We  concur  and  have  changed  13  CFR 
300.4,  307.13(b),  307.18(b),  308.5(b). 
and  315.8(a)  accordingly. 

•  Area  designation-American  Indian 
lands. 

A  commenter  suggested  that  the 
section  on  American  Indian  area 
designation  should  be  modified  to 
clarify  what  is  required  when  non- 
contiguous land  is  considered  as  one 
area,  noting  that  a  relationship  between 
the  land  must  be  demonstrated. 

We  concur  and  have  made  the 
appropriate  change  to  13  CFR  301.4(d). 

•  Area  designation-per  capita 
employment  decline. 

A  commenter  suggested  that  the  term 
"out-migration"  as  used  in  conjunction 
with  per  capita  employment  decline,  as 
a  basis  of  area  designation  be  changed 
to  "population  loss"  as  a  more  apt  and 
readily  available  descriptive  term.  This 
commenter  also  suggested  that  per 
capita  employment  decline  be  modified 
so  that  what  is  measured  is  the  decline 
of  the  working  age  population. 

We  do  not  concur  because  the 
regulation  as  currently  written  in  13 
CFR  301.9  accurately  reflects  PWEDA. 

•  Economic  Development  Districts. 


A  commenter  made  suggestions  for 
clarifications  and  corrections  of  13  CFR 
302.4(a);  302.13;  302.17  and  302.18. 

We  concur  with  all  of  the  above  and 
have  made  the  recommended  changes, 
with  the  exception  of  §  302.13  (c).  since 
we  do  not  agree  that  the  use  of  a 
pronoun  to  describe  the  Economic 
Development  Center  (EDC)  is  unclear. 

•  Overall  Economic  Development 
Program  (OEDP). 

A  commenter  recommended  that  the 
section  describing  requirements  for 
District  OEDPs  be  modified  to  make  it 
clear  that  both  conditions  listed  must  be 
satisfied. 

We  concur  and  have  changed  13  CFR 
303.2(a)  accordingly. 

A  commenter  recommended  that  the 
section  describing  Area  OEDP 
committees  be  further  streamlined  and 
clarified. 

We  concvu  and  have  revised  13  CFR 
303.3(a)(1)  accordingly. 

•  Selection  Process. 
Commenters  made  suggestions 

concerning  programs  which  are 
reviewed,  processed  and  approved  in 
EDA  headquarters— National  Technical 
Assistance  and  Research,  to  clarify 
language  about  Solicitation  of  Proposals, 
and  to  accommodate  proposals  in  excess 
of  two  pages  with  allowances  for  more 
in-depth  project  descriptions  in 
applications,  if  so  requested  bv  EDA. 

We  concur  and  have  made  the 
suggested  changes  to  13  CFR  304.1 
(a)(l){i)and(a)(3)(iii). 

Commenters  recommended  that  for      * 
those  programs  where  Regional 
Directors  have  been  delegated  the 
authority  to  approve  projects,  changes 
be  made  indicating  that  appropriate 
Regional  Office  Project  Review 
Committees  (PRCs)  shall  have  the 
opportunity  to  review  all  proposals 
(wherever  originally  received);  PRC 
meetings  will  be  regularly  scheduled, 
and  proponents  will  be  given  timely 
written  notice  of  the  resuhs  of  the  PRC 
meeting  at  which  their  proposal  was    • 
reviewed. 

We  concur  and  have  made  the 
suggested  changes  to  13  CFR  304.1 
(a)(2)(i).  (a)(2)(ii).  and  (a)(2)(iii). 

Commenters  recommended  that  a 
sentence  be  added  to  the  section 
describing  general  evaluation  criteria 
indicating  that  each  annual  FY  NOFA 
could  identify  special  areas  of  interest 
for  that  FY. 

We  concur  and  have  changed  13  CFR 
304.1(b)  accordingly. 
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•  Proposal  form. 

A  commenter  suggested  that  the 
standard  OMB  proposal  form  number  be 
noted  in  the  final  rule. 

We  concur  and  have  changed  13  CFR 
304.1(a)(l)(i)  accordingly. 

•  Award  requirements. 

A  commenter  noted  that  for  programs 
under  Titles  I  and  IX  of  PWEDA.  the 
award  period  can  be  no  longer  than  the 
end  of  the  fifth  fiscal  year  after  the 
award  was  made. 

We  concitf  and  have  made  the 
changes  to  13  CFR  305.7(a)  and  308.7(a) 
accordingly. 

•  PubUc  Works  and  Development 
FaciUties  Program. 

Pubhc  Works  hnpact  Program  (PWIP): 
A  commenter  suggested  that  a  statement 
be  added  to  the  evaluation  criteria  at  13 
CFR  305.6  indicating  that  a  major 
purpose  is  for  speedy  work. 

We  dd  not  concur,  because  to  do  so 
would  be  to  repeat  what  is  stated  in 
PWEDA  (42  U.S.C.  3131(a)(1)(D)). 

Supplementary  grant  rates:  A 
conunenter  recommended  that  the 
median  family  income  category  for 
computation  of  supplementary  grant 
rates  at  13  CFR  305.8(b)(6)  through 
(b)(8)  be  replaced  by  per  capita  income, 
because  it  is  virtually  impossible  to 
have  such  low  median  family  income 
ranges  in  today's  economy. 

We  do  not  concur  because  the  statute 
requires  the  use  of  median  family 
incomes.  We  have,  however,  updated 
median  family  income  figiu^s  based 
upon  the  1990  U.S.  Census. 

Grants  for  construction  cost  increases: 
A  commenter  suggested  redrafting  and 
making  13  CFR  305.10  a  part  of  13  CFR 
part  316,  since  change  of  scope  applies 
to  other  projects  in  addition  to  those 
^involving  construction. 

We  do  not  concur  because  this  section 
is  intended  to  apply  only  to  statutorily 
authorized  grants  for  construction  cost 
increases  under  section  107  of  PWEDA. 
■Any  other  change  of  scope  matters  not 
specifically  addressed  in  the  rule  are 
covered  under  13  CFR  316.10. 

New  Subpart  for  Other  Requirements: 
A  commenter  suggested  an  additional 
Subpart  C  for  part  305,  because  the 
subjects  in  §§  305.11-305.15  more 
appropriately  should  be  included  under 
a  new  Subpart  C-Other  Requirements. 

We  concur  and  have  made  the 
necessary  changes  to  the  rule  by  adding 
a  Subpart  C  to  part  305. 

Disbursement  of  grant  funds:  A 
commenter  suggested  that  13  CFR 
305.11  (a)(1),  (a)(4)  and  (a)(6)  be  deleted 
on  the  groimd  that  they  are  burdensome 
and  go  beyond  imiform  federal 
reqmrements.  The  commenter  also 
suggested  that  other  portions  of  the 
disbiusement  section  either  be  deleted 


as  duplicative  of  general  federal 
requirements  or  be  moved  to  13  CFR 
part  316  for  all  programs. 

We  do  not  concur  because  a 
consensus  had  been  reached  prior  to 
pubhcation  of  the  interim-final  rule  that 
these  conditions  were  needed  in  order 
to  provide  a  structure  within  which 
EDA  could  exercise  its  judgment 
concerning  grant  disbursements. 
Amendments  and  changes:  A 
commenter  suggested  that  this 
requirement  under  13  CFR  305.13 
applies  to  all  programs,  not  just  to 
public  works  under  Title  I,  and  should 
therefore,  be  moved  to  13  CFR  part  316. 
We  conciu'  and  have  redesignated  this 
requirement  at  13  CFR  316.11. 

Contract  and  subcontract  clauses:  A 
commenter  suggested  that  this 
requirement  under  13  CFR  305.15 
applies  to  all  programs,  not  just  to 
public  works  under  Title  I,  and  should 
therefore,  be  moved  to  13  CFR  part  316. 

We  concur  and  have  moved  this 
requirement  to  13  CFR  316.12. 

•  Local  and  National  Technical 
Assistance. 

Eligible  applicants:  Commenters 
suggested  that  the  interim-final  rule 
incorrectly  includes  other  applicants 
such  as  private  individuals, 
partnerships,  firms  and  corporations 
(for-profits)  as  eligible  grantees  under 
the  Local  and  National  Technical 
Assistance  programs  under  13  CFR  part 
307. 

We  concur  and  have  revised  the 
interim-final  rule  at  13  CFR  307.2(c)  and 
307.12(c)  to  delete  references  to  these 
other  applicants.  This  change  is  made 
consistent  with  our  revised 
interpretation  of  relevant  provisions  of 
PWEDA  and  the  Federal  Grant  and 
Cooperative  Agreement  Act. 

Other  changes:  Commenters  suggested 
other  changes  for  clarity  and 
consistency  with  other  portions  of  the 
rule,  at  13  CFR  307.13(b),  307.14(e), 
307.16  and  307.18(b). 

We  concur  and  have  made  these 
changes  in  the  final  rule.  Research 
topics  and  structiure:  Commenters 
suggested  that  for  the  National 
Technical  Assistance  Program,  the 
evaluation  criterion  describing  levels  of 
preferences  for  projects,  based  upon 
geographic  scope,  be  modified  to 
remove  the  levels  of  preferences. 

We  concur  and  have  modified  13  CFR 
307.20(c)  accordingly. 

•  Title  IX — Economic  Adjustment 
Revolving  Loan  Fund  (RLF). 

Nonrelocation:  A  commenter 
suggested  that  the  interim-final  rule  be 
modified  to  include  borrowers  under 
the  Title  IX  Economic  Adjustment 
Revolving  Loan  (RLF)  program. 


After  discussion  within  the  agency, 
we  decided  not  to  modify  the  interim- 
final  rule  at  13  CFR  316.4,  but  instead 
to  include  applicable  nonrelocation 
requirements  as  part  of  RLF  Plans  and, 
if  need  be,  as  special  conditions  of  the 
grant. 

Subgrants:  A  commenter  suggested 
that  for  RLF  grants  involving  subgrants, 
processing  be  specifically  set  forth 
indicating  those  aspects  to  be  reviewed 
and  monitored  by  EDA  and  those  to  be 
handled  by  EDA's  RLF  grantees  on 
EDA's  behalf. 

After  discussions  within  the  agency,  it 
was  determined  that  the  rule  should 
remain  silent  in  this  matter.  Processing 
of  subgrants  will  continue  to  be  handled 
on  a  case  by  case  basis  to  be  covered  in 
grant  award  documents,  including 
special  conditions  by  those  Regional 
Offices  handUng  such  projects. 

•  Estimated  useful  life 
determinations. 

A  commenter  suggested  that  the 
interim-final  rule  at  13  CFR  part  314  be 
changed  to  add  a  maximum  estimated 
useful  life  for  projects,  up  to  but  not 
exceeding  20  years. 

We  do  not  concur  because  of 
applicable  case  law  concerning 
extinguishing  the  Federal  interest  in 
projects. 

•  Evidence  of  Title  to  real  property. 
A  commenter  suggested  that  the 

interim-final  rule  be  modified  at  13  CFR 
314.7  so  that  only  recipients  without  the 
power  of  eminent  domain  be  required  to 
submit  evidence  of  title. 

We  do  not  concur  with  this  suggestion 
because  the  title  requirements  apply  to 
all  grantees,  regardless  of  their  legal 
status. 

•  Trade  Act. 

A  commenter  reconunended  changes 
to  the  definitions  "of  firm.  Partial 
separation,  and  A  significant  number  of 
proportion  of  workers  to  more 
accurately  reflect  EDA's  current  policies 
concerning  such  terms. 

We  concur  and  have  changed  315.2 
accordingly. 

Other  changes:  A  commenter 
recommended  changes  to  four  other 
sections  (selection  process,  certification 
requirements,  processing  petitions  for 
certification,  and  hearings,  appeals  and 
final  determinations)  of  the  Trade  Act 
portion  of  the  rule,  in  order  to  clarify 
meanings. 

We  concur  and  have  made  changes 
accordingly  to  13  CFR  315.5(b)(2), 
315.9(a).  315.10  (b)(4)  through  (b)(6), 
and  315.11(a). 

•  Environment. 

A  commenter  suggested  that  the 
Notice  r«^uirement  under  NEPA 
regulations  be  moved  fi'om  EDA's 
annual  FY  NOFA  to  EDA's  regulations. 


since  this  is  a  continuing  requirement 
that  more  appropriately  should  be 
codified  along  with  other  similar 
matters  found  in  13  CFR  chapter  in. 

We  concur  and  have  added  this  to  13 
CFR  316.1  (b)(l)(i)  and  (b)(l)(ii). 

A  commenter  noted  an  error  in  the 
citation  to  the  Resource  Conservation 
and  Recovery  Act  of  1976.  

We  concur  and  have  changed  13  CFR 
316.1(b)(7)  accordingly. 

•  Excess  capacity. 

Commenters  suggested  that  four  of  the 
five  definitions — "capacity",  "demand", 
"efficient  capacity",  and  "existing 
competitive  enterprise",  be  modified 
sUghtly  to  enable  appUcants  to  more 
easily  provide  information  to  EDA  from 
which  the  agency  can  make  necessary 
excess  capacity  findings  and 
determinations. 

We  conciu  and  have  modified  13  CFR 
316.3(b)  accordingly. 

•  Civil  rights. 

Several  commenters  suggested 
changing  the  interim-final  rule  to  give 
appUcants  for  planning  grants  the 
option  of  submitting  employment  data 
on  the  ED-612  or  in  a  narrative  format 
traditionally  used  by  such  appUcants/ 
grantees  containing  comparable 
information  to  that  provided  on  the  ED- 
612. 

We  concur  and  have  modified  13  CFR 
317.1  accordingly. 

A  commenter  suggested  that  we 
consider  including  developers  as  "Other 
Parties"  for  purposes  of  submission  of 
civil  rights  employment  data  forms. 

After  discussions  within  the  agency,  it 
was  determined  that  there  is  no  need  to 
modify  the  interim  final  rule,  and  that 
any  special  situations  involving 
developers  could,  if  need  be,  be  covered 
by  grant  award  special  conditions. 

Savings  Qause 

The  rights,  duties,  and  obUgations  of 
all  parties  pursuant  to  parts,  sections 
and  portions  thereof  of  the  Code  of 
Federal  Regulations  removed  by  this 
rule  shall  continue  in  efiiect. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  E.0. 12866. 

Regulatory  Flexibility  Act 

Since  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given 
for  the  rule  under  5  U.S.C.  553  or  any 
other  law,  under  sections  603(a)  and 
604(a]  of  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601-612)  no  initial  or  final 
Regulatory  FlexibiUty  Analysis  is 
required,  and  none  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  new 
information  collection  or  recordkeeping 


requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  . 

E.O.  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparaticm  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subjects 

13  CFR  Part  300 

Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

13  CFR  Part  301 

Community  development. 

13  CFR  Part  302 

Community  development.  Grant 
programs — business.  Grant  programs — 
housing  and  community  development, 
Loan  programs — business.  Loan 
programs — housing  and  community 
development.  Technical  assistance. 

13  CFR  Part  303 

Commimity  development.  Reporting 
and  recordkeeping  requirements. 

13  CFR  Part  304 

Commimity  development. 

13  CFR  Part  305 

Community  development. 
Commimity  facilities.  Grant  programs — 
housing  and  community  development, 
Indians. 

13  CFR  Part  307 

Business  and  industry.  Community  ' 
development.  Grant  programs — 
business.  Grant  programs — housing  and 
community  development,  Indians, 
Research,  Technical  assistance. 

13  CFR  Part  308 

Business  and  industry.  Community 
development.  Community  faciUties, 
Grant  programs — business.  Grant 
programs — housing  and  community 
development,  Indians,  Manpower 
training  programs.  Mortgages, 
Relocation  assistance,  Rent  subsidies, 
Reporting  and  recordkeeping 
requirements.  Research,  Technical 
assistance.  Unemployment 
compensation. 

13  CFR  Part  312     . 

Community  development,  Grant 
programs — housing  and  community 
development. 

13  CFR  Part  314 

Community  development,  Grant 
programs — housing  and  community 
development. 


13  CFR  Part  315 

AdministraUve  practice  and 
procedure,  Community  development, 
Grant  programs — business,  Grant 
programs — housing  and  community 
development.  Technical  assistance. 
Trade  adjustment  assistance. 

13  CFR  Part  316 

Community  development, 
Community  facilities.  Freedom  of 
information,  Grant  programs — housing 
and  community  development. 

13  CFR  Part  317 

Aged,  Civil  rights,  Equal  employment 
opportunity.  Individuals  with 
disabilities.  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination. 

Accordingly,  the  interim  rule  revising 
13  CFR  Chapter  III  which  was  published 
at  60  FR  49670  on  September  26.  1995. 
is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  300— GENERAL  INFORMATION 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  89-136;  79 
Sut.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702,  as  amended). 

2.  Section  300.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§300.3    OMB  control  numbers. 


(b)  Control  Number  Table: 


1 3  CFR  part  or  section  wtwre 
identiTled  and  (jescnt)ed 


303.. 
305  .. 

308... 
312.5 
315  .. 
316.4 


Current 

OMBcoo- 

tro)  No. 


0610-0093 
0610-0094 
0610-0092 
0610-0092 
0610-0094 
0610-0091 
0610-0082 


3.  Section  300.4  is  revised  to  read  as 
follows: 

§300.4    Economic  Dev«lopn>ent 
Administration — Washington.  D.C., 
Raglonal  and  Economic  Development 
Representatives. 

For  addresses  and  phone  numbers  of 
the  Economic  Development 
Administration  in  Washington.  D.C.. 
Regional  and  Field  Offices  and 
Economic  Development 
Representatives,  refer  to  EDA's  annual 
Fiscal  Year  (FY)  Notice  of  Funding 
Availabihty  (NOFA). 
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PART  301— DEStONATION  OF  AREAS 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

AudMrity:  Sec.  701.  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702.  as  amended). 

2.  Section  301.4  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1301.4    DMignation  on  the  iMSis  of 
American  Indian  lands. 

•  •••*' 

(d)  When  the  determination  of 
economic  distress  pertains  to  land  areas 
that  are  not  contiguous,  it  must  be 
shown  that  there  is  a  clear  economic 
connection  justifying  the  inclusion  of 
the  noncontiguous  land  areas  that  will 
contribute  to  a  more  effective  economic 
development  program  for  the  area. 

PART  302— ECONOMIC  i 

DEVELOPMENT  DISTRICTS      > 

1.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Aathorlly:  Sec.  701,  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  5iB702,  as  amended). 

2.  Section  302.4  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

{302.4    DIstrtot  organizations. 

(a)  The  district  organization  is  a 
prerequisite  to  the  awarding  of  a 
planning  grant  and  to  the  initial 
designation  of  EDDs.  The  District  shall 
be  organized  in  one  of  the  following 
manners: 

•  *        *        *        • 

3.  Section  302.13  is  amended  by 
redesignating  the  introductory  text  and 
paragraphs  (a)  through  (d)  as  paragraph 
(a)  introductory  text  and  paragraphs 
(a)(1)  through  (a)(4).  revising  newly 
designated  paragraph  (a)(2).  and 
designating  the  undesignated  paragraph 
at  the  end  of  the  section  as  paragraph  (b) 
to  read  as  follows: 

f  302.13    Termination  and  suspension  of 
aconomic  development  centers. 

(a)*  •  * 

(2)  The  economic  development  center 
no  longer  meets  the  standards  for 
designation.  §  302.10;  ■ 

•  •        •        •        • 

4.  Section  302.17  is  revised  to  read  as 
follows:  I 

{302.17   Grant  rata  for  economic 
development  canter  projects. 

The  grant  rate  for  projects  imder  Title 
I  of  the  Act  in  EDCs.  which  are  growth 


centers  not  located  in  designated 
redevelopment  areas,  shall  not  exceed 
50  percent  of  the  project  costs  except  for 
the  ten  percent  bonus  provided  for  in 
§  302.18  and  §  305.9  of  this  chapter. 

5.  Section  302.18  is  revised  to  read  as 
follows: 

S  302.1 8    Financial  assistant 
redevelopment  centers. 

The  eligibility  of  redevelopment 
centers  for  EDA  financial  assistance, 
including  the  ten  percent  bonus  as 
provided  for  herein,  is  the  same  as  for 
any  designated  redevelopment  area 
within  the  district.  The  grant  rate  for  the 
redevelopment  center  shall  be 
determined  by  the  rate  applicable  to  the 
redevelopment  area  within  which  it  is 
located. 

PART  303— OVERALL  ECONOMIC 
DEVELOPMENT  PROGRAM 

1.  The  authority  citation  for  part  303' 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702.  as  amended). 

2.  Section  303.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{303.2    Redevelopment  area — District 
OEDPs. 

•        *        •        *        * 

(a)  The  area  actively  participates  in 
and  supports  the  district  OEDP  planning 
process;  and 

«        *        •        •        * 

3.  Section  303.3  is  amended  by 
redesignating  paragraphs  (a) 
introductory  text  and  (a)(1)  as 
paragraphs  (a)(1)  and  (a)(2)  respectively, 
and  by  revising  the  newly  designated 
paragraph  (a)(2)  to  read  as  follows: 

§  303.3    Redevelopment  area  OEDP 
committee. 

(a)*   *   * 

(2)  Redevelopment  area  OEDP 
committees  are  required  only  in  areas 
not  located  in  EDDs.  EDA  recommends 
OEDP  committees  in  all  areas  whenever 
practicable. 


PART  304-GENERAL  SELECTION 
PROCESS  AND  EVALUATION 
CRITERIA 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10—4.  as 
amended  (40  FR  56702,  as  amended). 

2.  Section  304.1  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(2)(ii). 


(a)(2)(iii),  (a)(3)(iii),  and  (b)  to  read  as 
follows: 

{  304.1    General  selection  process  and 
evaluation  process  and  evaluation  criteria 
for  programs  under  PWEDA. 

***** 

(a)*  •  * 
(D*  ** 

(i)  There  will  be  a  brief  proposal  on 
the  OMB  approved  form,  ntunber  0610- 
0094,  consisting  of  the  face  sheet  (SF- 
424)  and  two  additional  pages,  except 
for  projects  tmder  part  307,  subparts  C 
and  D,  of  this  chapter  for  which 
proponents  may  include  more  than  two 
pages  if  necessary  to  provide  adequate 
information  to  EDA  upon  which  to 
make  an  informed  determination 
whether  to  invite  a  more  comprehensive 
proposal  and  appUcation,  including  for 
example,  budget,  scope  of  work  and 
capability  statements. 
***** 

(2)*   *   • 

(ii)  Such  proposals,  whether  received 
through  contact  with  the  appropriate 
Economic  Development  Representative 
(EDR)  or  Regional  Office  of  EDA,  shall 
have  the  opportunity  to  be  formally 
reviewed  by  the  appropriate  Regional 
Office  Project  Review  Committee 
(consisting  of  at  least  three  EDA 
officials)  (PRC).  Generally,  an  EDR  will 
evaluate  proposals  under  paragraph  (b) 
of  this  section  before  submitting  them  to 
the  EDA  Regional  Office  for  such 
review. 

(iii)  The  results  of  these  PRC  meetings 
shall  be  commimicated  to  the 
proponents  in  writing  and  in  a  timely 
manner,  advising  them  that  they  are: 
being  invited  to  submit  a  formal 
application;  having  their  application 
retiu'ned  because  of  specified 
deficiencies  (resubmissions  will  be 
allowed  when  the  deficiencies  are 
cured)  or  being  denied  for  specific 
reasons. 
***** 

(3)*   *  * 

(iii)  If  the  proposal  is  acceptable 
under  paragraph  (b)  of  this  section.  EDA 
may  invite  proponents  to  submit 
applications  which  must  include  a  more 
detailed  and  comprehensive  project 
narrative. 
***** 

(b)  General  evaluation  criteria  for 
projects  to  be  funded  under  parts  305. 
307  and  308  of  this  chapter  in  addition 
to  criteria  noted  in  such  parts,  are  as 
follows:  All  proposals/applications  will 
be  screened  for  conformance  to  statutory 
and  regulatory  requirements,  the 
relative  severity  of  the  economic 
problem  of  the  area,  the  quality  of  the 
scope  of  work  proposed  to  address  the 


problem,  the  merits  of  the  activity(ies) 
for  which  funding  is  requested,  and  the 
ability  of  the  prospective  applicant  to 
carry  out  the  proposed  activity(ies) 
successfully.  The  NOFA  may  identify 
special  areas  of  interest  for  the  fiscal 
year  of  such  NOFA. 

PART  305— PUBLIC  WORKS  AND 
DEVELOPMENT  FACILmES 
PROGRAM 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Conmierce  Organization  Order  10—4,  as 
amended  (40  FR  56702,  as  amended). 

2.  Section  305.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{305.7    Award  requirements. 

(a)  Projects  are  expected  to  be 
completed  in  a  timely  manner 
consistent  with  the  natiue  of  the  project. 
Normally,  the  maximum  period  for  any 
financial  assistance  that  is  provided 
shall  be  not  more  than  5  years  from  the 
end  of  the  fiscal  year  of  the  award. 
***** 

3.  Section  305.8  is  amended  in 
paragraph  (b)  by  revising  entries  (6) 
through  (8)  in  the  table  to  read  as 
follows: 

§305.8    Supplementary  grants. 


(b) 


(6)  Projects  located  in  areas  des- 
ignated under  Title  IV  of  the  Act 
in  which  the  median  family  in- 
come is  $12,100  or  below,  or  the 
average  unemployment  rate  for 
the  preceding  24  months  is  12 
percent  or  higher 

(7)  Projects  located  in  areas  des- 
ignated under  Title  IV  of  the  Act 
In  which  the  median  family  in- 
come is  $13,900-$12.iai,  or  the 
average  unemployment  rate  for 
the  preceding  24  months  is  10 
percent  to  11.9  percent 

(8)  Projects  located  in  areas  des- 
ignated under  Title  IV  of  the  Act 
in  which  the  median  family  in- 
come is  $15.700-$1 3,901.  or  the 
average  unemployment  rate  for 
the  preceding  24  months  is  8 
percent  to  9.9  percent 


80 


70 


60 


§305.13    [Redesignated  as §316.11] 

4.  Section  305.13  is  redesignated  as 
§316.11. 

§305.14    [Redesignated  as  §305.13] 

5.  Section  305.14  is  redesignated  as 
§305.13. 

§305.15    [Redesignated as §316.12] 

6.  Section  305.15  is  redesignated  as 
§316.12. 

7.  Sections  305.11  through  305.13  are 
designated  as  subpart  C  and  a  subpart 
heading  is  added  to  read  as  follows: 

Subpart  C— Other  Requirements 

PART  307— LOCAL  TECHNICAL 
ASSISTANCE,  UNIVERSITY  CENTER 
TECHNICAL  ASSISTANCE,  NATIONAL 
TECHNICAL  ASSISTANCE,  RESEARCH 
AND  EVALUATION  AND  PLANNING 

1.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702,  as  amended). 

2.  Section  307.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§307.2    Applicants. 

***** 

(c)  Technical  assistance  grant  funds 
may  not  be  awarded  to  private 
individuals  or  for  profit  organizations. 

3.  Section  307.12  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§307.12    Applicants. 

***** 

(c)  Technical  assistance  grant  funds 
may  not  be  awarded  to  private 
individuals  or  for  profit  organizations. 

4.  Section  307.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§307.13    Selection  process. 

(b)  EDA  may  during  the  course  of  the 
year,  identify  specific  economic 
development  technical  assistance 
activities  it  wishes  to  have  conducted. 
Organizations  and  individuals 
interested  in  being  invited  to  respond  to 
Solicitations  of  Applications  (SOAs)  to 
conduct  such  studies  should  submit 
information  on  their  capabilities  and 
experience.  See  the  annual  FY  NOFA 
for  the  appropriate  point  of  contact  and 
address. 

4.  Section  307.14  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§307.14    Evaluation  criteria. 

***** 

(e)  Demonstrates  innovative 
approaches  to  stimulating  economic 
development  in  depressed  areas. 


5.  Section  307.16  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  307.1 6    Purpose  and  scopa. 

The  purposes  of  research  and 
evaluation  projects  are  as  follows: 

•  •        •        *        « 

6.  Section  307.18  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§307.18    Selection  process. 

•  •        *        •        * 

(b)  EDA  may  during  the  course  of  the 
year,  identify  specific  research  or 
program  evaluation  projects  it  wishes  to 
have  conducted.  Organizations  and 
individuals  interested  in  being  invited 
to  respond  to  SOAs  to  conduct  such 
studies  should  submit  information  on 
their  capabilities  and  experience.  See 
the  annual  FY  NOFA  for  the  appropriate 
point  of  contact  and  address. 

7.  Section  307.20  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraph  (e)  to  read  as  follows: 

§  307.20    Research  topics  and  structure. 

•  •        •        •        • 

(c)  EDA  normally  prefers  research  of 
broad  geographical  scope. 


PART  308— REQUIREMENTS  FOR 
GRANTS  UNDER  THE  TITLE  IX 
ECONOMIC  ADJUSTMENT  PROGRAM 

1.  The  authority  citation  for  part  308 
continues  to  read  as  follows: 

Authority:  Sec  701.  Pub  L.  89-136;  79 
Stat.  570  (42  U.S.C  3211);  Department  of 
Commerce  Organization  Order  10-4.  as 
amended  (40  FR  56702,  as  amended). 

2.  Section  308.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§308.5    Selection  process. 

*        •        »        «        * 

(b)  Applicants  for  funding  of  a 
Revolving  Loan  Fund  (RLF)  are 
generally  required  to  submit  a  RLF  Plan 
in  addition  to  the  adjustment  strategy 
for  the  area.  GuideUnes  on  RLFs  are 
available  from  the  Regional  Offices.  See 
the  annual  FY  NOFA  for  the  appropriate 
point  of  contact  and  address. 

2.  Section  308.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§308.7    Award  requirements. 

(a)  Projects  are  expected  to  be 
completed  in  a  timely  manner 
consistent  with  the  nature  of  the  project. 
Normally,  the  maximum  period  for  any 
financial  assistance  that  is  provided 
shall  be  not  more  than  5  years  from  the 
end  of  the  fiscal  year  of  the  award. 
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PART  315-CEFmFICATK)N  AND 
ADJUSTMENT  ASSISTANCE  FOR 
RRMS 

1.  The  heading  for  part  315  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  315 
continues  to  read  as  follows: 

Aodwrity:  Sec.  701,  Pub.  L.  89-136:  79 
Stat.  570  (42  U.S.C.  3211);  Title  II,  Chapter 
3  of  the  Trade  Act  of  1974,  as  amended,  (19 
U.S.C  2341-2355);  Department  of  Commerce 
Organization  Order  10-4,  as  amended  (40  FR 
56702,  as  amended). 

3.  Section  315.2  is  amended  by 
revising  the  definitions  of  Firm,  Partial 
separation,  and  A  significant  number  or 
proportion  of  workers  to  read  as  follows: 

|315l2    Definitions. 

•  •        •        •        * 

Finn  means  an  individual 
proprietorship,  partnership,  joint 
venture,  association,  corporation 
(including  a  development  corporation), 
business  trust,  cooperative,  trustee  in 
bankruptcy  or  receiver  imder  court 
decree  and  including  fishing, 
agricultural  entities  and  those  which 
explore,  drill  or  otherwise  produce  oil 
or  natural  gas.  When  a  firm  owns  or 
controls  other  firms  as  described  below, 
for  purposes  of  receiving  benefits  under 
this  part,  the  firm  and  such  other  firms 
may  be  considered  a  single  firm  when 
they  produce  like  or  directly 
competitive  articles  or  are  exerting 
essential  economic  control  over  one  or 
more  production  facilities.  Such  other 
firms  include: 

(1)  Predecessor; 

(2)  Successor; 

(3)  AffiUate;  or 

(4)  Subsidiary. 

•  *        •        •        * 

Partial  separation  means  either: 

(1)  A  reduction  in  an  employee's  work 
hours  to  80  percent  or  less  of  the 
employee's  average  weekly  hours  during 
the  year  of  such  reductions  as  compared 
to  the  preceding  year:  or 

(2)  A  reduction  in  the  employee's 
weekly  wage  to  80  percent  or  less  of  his/ 
her  average  weekly  wage  during  the  year 
of  such  reduction  as  compared  to  the 
preceding  year. 

•  •        •        *        * 

A  significant  number  or  proportion  of 
workers  means  5  percent  of  the  firm's 
work  force  or  50  workers,  whichever  is 
less.  An  individual  farmer  is  considered 
a  significant  number  or  proportion  of 
workers. 

•  *        *        •        • 

4.  Section  315.5  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

{315.5    Selection  process. 

•  »        »        •        • 


(b) 


UMI 


(2)  Once  firms  are  certified  in 
accordance  with  the  procedures 
described  in  §§  315.9  and  315.10,  an 
adjustment  proposal  is  usually  prepared 
with  technical  assistance  from  a  party 
independent  of  the  firm,  usually  the 
TAAC,  and  submitted  to  EDA; 
«    ,    *        *        *        * 

5.  Section  315.8  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  31 5.8    Purpose  and  scope. 

(a)  Trade  Adjustment  Assistance 
Centers  (TAACs)  are  available  to  assist 
firms  in  all  fifty  states,  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico  in  obtaining  adjustment 
assistance.  TAACs  provide  technical 
assistance  in  accordance  with  this 
subpart  either  through  their  own  staffs 
or  by  arrangements  with  outside 
consultants.  Information  concerning 
TAACs  serving  particular  ai-eas  can  be 
obtained  from  EDA.  See  the  annual  FY 
NOFA  for  the  appropriate  point  of 
contact  and  address. 
»        *        *        •        * 

6.  Section  315.9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  31 5.9    Certification  requirements. 

***** 

(a)  A  significant  number  or  proportion 
of  workers  in  such  firm  have  become 
totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated. 
***** 

7.  Section  315.10  is  amended  by 
revising  paragraphs  (b)(4)  through  (b)(6) 
to  read  as  follows: 

§  31 5.1 0    Processing  petitions  for 
certification. 

*        *        *        *        *  • 

(b)*  *   * 

(4j  Data  on  its  sales,  production  and 
employment  for  the  two  most  recent 
years; 

(5)  Copies  of  its  audited  financial 
statements,  or  if  not  available, 
unaudited  financial  statements  and 
Federal  income  tax  returns  for  the  two 
most  recent  years; 

(6)  Copies  of  unemployment 
insurance  reports  for  the  two  most 
recent  years. 
***** 

8.  Section  315.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  315.1 1    Hearings,  appeals  and  final 
determinations. 

(a)  Any  petitioner  may  appeal  to  EDA 
from  a  denial  of  certification  provided 
that  the  appeal  is  received  by  EDA  in 
writing  by  personal  delivery  or  by 
registered  mail  within  60  days  from  the 


date  of  notice  of  denial  imder 
§  315.10(g).  The  appeal  shall  state  the 
grounds  on  which  the  appeal  is  based, 
including  a  concise  statement  of  the 
supporting  facts  and  law.  The  decision 
of  EDA  on  the  appeal  shall  be  the  final 
determination  within  the  Department  of 
Commerce.  In  the  absence  of  an  appeal 
by  the  petitioner  under  this  paragraph, 
such  final  determination  shall  be 
determined  imder  §  315.10(g). 
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PART  316-^ENERAL 
REQUIREMENTS  FOR  FINANCIAL 
ASSISTANCE 

1.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Title  H,  Chapter 
3  of  the  Trade  Act  of  1974,  as  amended,  (42 
U.S.C.  2341-2355);  Department  of  Commerce 
Organization  Order  10-4,  as  amended  (40  FR 
56702,  as  amended). 

2.  Section  316.1  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(7)  to 
read  as  follows: 

§316.1    Environment 

•  •        •        *        • 

(b)*  *  * 

(1)  Requirements  under  the  National 
Environmental  Pohcy  Act  of  1969 
(NEPA),  Pubhc  Law  91-190,  as 
amended,  42  U.S.C.  4321  et  seq.  as 
implemented  under  40  CFR  parts  1500 
et  seq.  including  the  following: 

(i)  The  implementing  regulations  of 
NEPA  require  EDA  to  provide  pubUc 
notice  of  the  availability  of  project 
specific  environmental  documents  such 
as. environmental  impact  statements, 
environmental  assessments,  findings  of 
no  significant  impact,  records  of 
decision  etc.,  to  the  affected  public  as 
specified  in  40  CFR  1506.6(b);  and 

(ii)  Depending  on  the  project  location, 
environmental  information  concerning 
specific  projects  can  be  obtained  from 
the  Environmental  Officer  in  the 
appropriate  Washington,  D.C.  or 
regional  office  listed  in  the  NOFA; 
***** 

(7)  Resolute  Conservation  and 
Recovery  Act  of  1976,  Public  Law  94- 
580  as  amended,  42  U.S.C.  6901  et  seq.; 

*  •        *        «        * 

3.  Section  316.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§316.3    Excess  capacity. 

***** 

(b)  Definitions.  For  purposes  of  this 
section  only: 

Capacity  means  the  maximum 
amount  of  a  product  or  service  that  can 
be  supplied  to  the  market  area  over  a 
sustained  period  by  existing  enterprises 


through  the  use  of  present  facifities  and 
customary  work  schedules  for  the 
industry. 

Demand  means  the  actual  quantity  of 
a  product  or  service  that  users  are 
willing  to  purchase  for  use  in  the  market 
area  served  by  the  intended  commercial 
or  industrial  beneficiary. 

Efficient  capacity  means  that  part  of 
capacity  derived  bom  the  use  of 
contemporary  structures,  machinery  and 
equipment,  designs  and  technologies.   ' 

Existing  competitive  enterprise  means 
an  estabUshed  operation  which  either 
produces  the  same  product  or  delivers 
the  same  service  to  all  or  a  substantial 
part  of  the  market  area. 
***** 

4.  Section  316.13  is  added  to  read  as 
follows: 

~\       §316.13    Preapproval  construction. 

Project  construction  carried  out  before 
approval  of  an  application  by  EDA  is 
carried  out  at  the  sole  risk  of  appUcant. 
Such  activity  could  result  in  rejection  of 
such  project  application,  the 
disallowance  of  costs,  or  other  adverse 
consequences  as  a  result  of  non- 
compUance  with  Federal  labor 
standards,  or  Federal  environmental, 
historic  preservation  or  related 
requirements. 

PART  317— CIVIL  RIGHTS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  89-136;  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702,  as  amended). 

2.  Section  017.1  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§317.1    Civil  rights. 

***** 

(c)*  *  * 

(2)  Employment  data  in  such  form 
and  manner  as  determined  by  EDA; 

***** 

Dated:  February  26, 1996. 
Phillip  A.  Singermaii, 

Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  9fr-4707  Filed  2-29-96;  8:45  am) 

BILLING  CODE  3510-34-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Companies;  Correction 

agency:  Small  Business  Administration. 
ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  that 
were  published  Wednesday,  January  31, 
1996,  (61  FR  3177).  The  regulations 
related  to  examination  fees  for  SBA 
examination  of  small  business 
investment  companies. 
EFFECTIVE  DATE:  January  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Fagan,  Office  of  Investment, 
(202)  205-6510. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  concern 
policies  apphcable  to  examination  fees 
for  licensees  under  the  Small  Business 
Investment  Compemy  program. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  31,  1996  of  the  final  regulations 
that  were  the  subject  of  FR  Doc.  96- 
1351,  is  corrected  as  follows: 

§107.692    [Corrected] 

On  page  3203,  in  the  first  column, in 
§  107.692,  in  the  third  column  of  the 
rate  table  in  paragraph  (a),  entitled 
"Percent  of  assets",  the  last  entry  should 
be  corrected  to  read  "$100,000,000" 
instead  of  "$50,000,000". 

Dated:  February  26,  1996. 
John  T.  Spotila, 
Acting  Administrator. 
[FR  Doc.  96-4774  Filed  2-29-96;  8:45  am] 
BILLING  CODE  802fr-01-P 


13  CFR  Part  115 

Surety  Bond  Guarantees;  Correction 

AGENCY:  Small  Business  Administration. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  that 
were  pubHshed  Wednesday,  January  31, 
1996,  (61  FR  3266).  The  regulations 
related  to  definitions  in  provisions  for 
all  surety  bond  guarantees. 
EFFECTIVE  DATE:  March  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brannan,  Office  of  Surety 
Guarantees,  (202)  205-6540. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  final  regulations  that  are  the 
subject  of  these  corrections  concern 


definitions  applicable  to  regulations 
governing  the  Surety  Bond  Guarantee 
program. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  31,  1996  of  the  final  regulations 
that  were  the  subject  of  FR  Doc.  96- 
1347,  is  corrected  as  follows: 

§115.10    [Corrected] 

On  page  3271,  in  the  third  column,  in 
§  115.10,  in  the  definition  "Investment 
Act",  the  citation  should  be  corrected  to 
read  "15  U.S.C.  661  et  seq.". 

Dated:  February  26.  1996. 
John  T.  Spotila, 

Acting  Administrator. 

(FR  Doc.  96-4771  Filed  2-29-96;  8:45  am] 

BtLLMG  CODE  S02»-01-P 


13  CFR  Part  120 

Business  Loan  Programs;  Correction 

AGENCY:  Small  Business  Administration. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  that 
were  pubUshed  Wednesday.  Januarv  31, 
1996,  (61  FR  3226).  The  regulations' 
related  to  eligible  passive  companies, 
interest  rates  on  smaller  loans,  the 
Certified  Lenders  Program,  and  the 
Development  Company  Loan  Program. 
EFFECTIVE  DATE:  March  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  lohn 
R.  Cox,  (202)  205-6490. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  concern 
policies  applicable  to  SBA's  business 
(non-disaster)  loan  programs.  Section 
120.111  relates  to  all  business  loans. 
§  120.215  relates  to  7(a)  business  loans, 
§  120.440  relates  to  special  purpose 
loans,  and  §  120.839  relates  to 
development  company  loans. 

Need  for  Correction 

As  pubhshed.  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  m^ed  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  31,  1996  of  the  final  regulations 
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that  were  the  subject  of  FR  Doc.  96- 
1432,  is  conectedas  follows: 

fisam    [Corrected] 

1.  On  page  3240,  in  the  second 
column,  in  §  120.111,  paragraph  (a)(4), 
the  tenn  "of  the  Operating  Company"  is 
corrected  to  read  "and  the  Operating 
Company". 

2.  On  page  3240,  in  the  second  and 
third  columns,  in  §  120.111,  paragraph 
(b),  paragraph  (b)(2)  is  removed  and 
paragraphs  (b)(3).  (b)(4)  and  (b)(5)  are 
redesignated  as  paragraphs  (b)(2),  (b)(3) 
and  (b)(4).  | 

1 1201215    [Corrected] 

3.  On  page  3243,  in  the  third  column, 
in  §120.215.  the  term  "variable  rate"  in 
the  second  sentence  is  removed. 

f12a440    [Corrected] 

4.  On  page  3248,  in  the  second 
coliunn.  in  §  120.440,  the  phrase 
"attempts  to  respond  within  three  days 
of  submission  to  SBA"  is  corrected  to 
read  "will  provide  expedited  loan 
processing  or  servicing". 

f12a839    [Corrected]  ' 

5.  On  page  3260,  in  the  second 
coliunn,  in  S  120.830,  paragraph  (a)(2), 
in  the  last  line  after  the  semicolon,  the 
word  "and"  is  corrected  to  read  "or". 

Dated:  Pebniary  26, 1996. 
JohnT.SpodU. 
Acting  Administrator. 
[FR  Doc.  96-4773  Filed  2-29-96;  8:45  am] 
■aXMQ  COOC  MB-OI-P 


13  CFR  Part  121 

Small  Business  Size  Standards; 
Correction 

AOENCY:  Small  Business  Administration. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  that 
were  pubUshed  Wednesday,  January  31, 
1996,  (61  FR  3280).  The  regulations 
related  to  size  standards  by  standard 
indiistrial  classification  code  and 
quaUfications  for  a  small  business  set- 
aside  or  8(a)  contract  to  provide 
manufactured  products. 
EFFECTIVE  DATE:  March  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Klein,  Chief  Counsel  for  Special 
Programs,  Office  of  General  Counsel, 
(202)  205-6645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  concern 
poUcies  relating  to  size  standards  by 


standard  industrial  classification  code 
in  the  table  imder  §  121.201,  and  the 
standard  for  qualifying  as  a  small 
business  concern  for  a  small  business 
set-aside  or  8(a)  contract  to  provide 
manufactured  products  imder  §  121.406. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  31, 1996  of  the  final  regulations 
that  were  the  subject  of  FR  Doc.  96- 
1348,  is  corrected  as  follows: 

§121.201    [Corrected] 

1.  On  page  3289,  in  the  third  column, 
under  §  121.201,  in  the  last  sentence  of 
the  text  preceding  the  table,  the  words 
"an  industry"  are  corrected  to  read  "a 
business". 

2.  On  page  3289,  in  §  121.201,  in  the 
•table  "Size  Standards  by  SIC  Industry", 

in  Division  A,  the  heading  is  corrected 
to  read  "Division  A — Agriculture, 
Forestry  and  Fishing". 

3.  On  page  3291,  in  §  121.201,  in  the 
table  "Size  Standards  by  SIC  Industry", 
in  Division  D,  under  the  heading  "SIC 
code  and  description",  in  the  entry  for 
3731«  in  the  5th  line,  the  phrase 
"Including  Overhauls  and  Conversion" 
is  corrected  to  read  "Including 
Overhauls  and  Conversions". 

4.  On  page  3291,  in  §  121.201,  in  the 
table  "Size  Standards  by  SIC  Industry", 
in  Division  E,  the  heading  is  corrected 
to  read  "Division  E — ^Transportation, 
Commiuiications,  Electric,  Gas,  and 
Sanitary  Services". 

5.  On  page  3291,  in  §  121.201,  in  the 
table  "Size  Standards  by  SIC  Industry", 
in  Division  E,  the  entry  "Major  Group 
41"  is  corrected  to  read  "Major  Group 
41 — Local  and  Suburban  Transit  and 
Interurban  Highway  Passenger 
Transportation". 

6.  On  page  3292,  in  §  121.201,  in  the 
table  "Size  Standards  by  SIC  Industry", 
in  Division  G,  the  word  "Except:"  is 
added  above  the  entry  for  5271. 

7.  On  page  3292,  in  §  121.201,  in  the 
table  "Size  Standards  by  SIC  Industry", 
in  Division  H,  in  the  entry  for  6021- 
6082,  the  description  is  corrected  to 
read  "National  and  Commercial  Banks, 
Savings  Institutions  and  Credit  Unions". 

8.  On  page  3293,  in  §  121.201,  in  the 
table  "Size  Standards  by  SIC  Industry", 
in  Division  I,  in  the  entry  for  7218,  the 
second  column  is  corrected  to  read 
"$10.5". 

§121.406    [Corrected] 

9.  On  page  3296,  in  the  second 
column,  in  §  121.406,  paragraph  (b)(4). 


the  phrase  "  'class'  waivera  and 
'individual'  waivere  respectively"  is 
corrected  to  read  "  'individual'  and 
'class'  waivers  respectively". 

Dated:  February  26, 1996. 
|ohn  T.  Spotila. 
Acting  Administrator. 
[FR  Doc.  96-4772  Filed  2-29-96;  8:45  am] 
BILUNQ  COOE  aOIS-01-P 


13  CFR  Part  125 

Government  Contracting  Assistance; 
Correction 

AGENCY:  Small  Business  Administration. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  dociunent  contains 
corrections  to  the  final  regulations  that 
were  pubUshed  Wednesday,  January  31, 
1996,  (61  FR  3310).  The  regulations 
related  to  subcontracting  assistance, 
applications  for  a  certificate  of 
competency,  and  SBA's  monitoring  of 
contractor  performance. 
EFFECTIVE  DATE:  March  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Klein,  Chief  Counsel  for  Special 
Programs,  Office  of  General  Counsel, 
(202)  205-6645. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  concern 
poUcies  relating  to  subcontracting 
assistance  in  §  125.3(b).  appUcations  for 
a  certificate  of  competency  under 
§  125.5(d)(3).  and  SBA's  monitoring  of 
contractor  performance  under 
§  125.5(o). 

Need  for  Correction 

As  pubUshed,  the  final  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  pubUcation  on 
January  31, 1996  of  the  final  regulations 
that  were  the  subject  of  FR  Doc.  96- 
1157,  is  corrected  as  follows: 

§125.3    [Corrected] 

1.  On  page  3313,  in  the  first  coliunn, 
in  §  125.3,  in  paragraph  (b),  the  first 
sentence  is  corrected  by  adding  after  the 
words  "subcontract  offeror"  the  words 
"on  a  subcontract  for  which  a  small 
business,  small  disadvantaged  business, 
and/or  women-owned  small  business 
received  preference"  and  by  adding 
after  the  words  "apparent  successful 
offeror"  the  words  "and  if  the  successfiil 
offeror  was  a  small  business,  small 


disadvantaged  business,  or  small 
women-owned  business". 

§125.5    [Corrected] 

2.  On  page  3314,  in  the  second 
colimui,  in  §  125.5,  in  paragraph  (d)(3), 
the  second  sentence  is  removed. 

3.  On  page  3315,  in  the  third  column, 
in  §  125.5,  in  paragraph  (o),  the  word 
"may"  is  corrected  to  read  "will". 

Dated:  February  26, 1996. 
Joim  T.  Spotila, 
Acting  Administrator. 
|FR  Doc.  96-4775  Filed  2-29-96;  8:45  am] 
BO-UNG  CODE  a025-ei-P 


DEPART1MENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10  and  113 

[T.D.96-2(q 

RIN  1515-nAB51 

Treatment  of  Reusat>ie  Shipping 
Devices  Aniving  From  Canada  or 
Mexico 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Customs  Regulations  to  aUow  certain 
foreign-  or  U.S.-manufactured  shipping 
devices  arriving  from  Canada  or  Mexico 
to  be  released,  under  specified 
conditions,  without  entry  and  payment 
of  duty  at  the  time  of  arrival  and 
without  the  devices  being  serially 
numbered  or  marked,  if  they  are  always 
transported  on  or  within  either 
intermodal  and  similar  containers 
which  are  themselves  vehicles  or 
vehicle  appurtenances  and  accessories. 
As  milUons  of  these  devices  are  used 
annually  in  hundreds  of  millions  of 
transportation  moves  between  the 
United  States  and  Canada  or  Mexico, 
Customs  has  determined  that  requiring 
the  importing  and  exporting 
communities  to  individually  mark  and 
track  these  devices  places  a  burden  on 
commerce  that  may  be  alleviated. 
EFFECTIVE  DATE:  April  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Hryniw,  Regulatory  Audit,  (202- 
927-1100). 

SUPPLEM^TTARY  INFORMATION: 

Background 

Pursuant  to  Chapter  98,  Subchapter 
m,  U.S.  Note  3,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
(19  U.S.C.  1202),  in  order  to  faciUtate 
the  prompt  clearance  at  ports  of  entry  of 


certain  substantial  containers  and 
holders,  the  Secretary  of  the  Treasury  is 
authorized  to  permit  the  admission  of 
such  devices  without  entry  and  to 
permit  any  duties  thereon  to  be  paid 
cumulatively  bom  time  to  time  either 
before  or  after  their  importation  when 
conditions  exist  which  permit  adequate 
Customs  controls  to  be  maintained. 

In  this  connection,  Customs  received 
a  petition  from,  and  met  with 
representatives  of,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  concerning  an  amendment  to 
§  10.41b,  Customs  Regulations  (19  CFR 
10.41b),  intended  to  ease  the  burden  of 
serially  numbering  and  marking  certain 
containers  or  holders  arriving  from 
Canada  or  Mexico,  as  otherwise 
generally  required  thereunder. 

After  reviewing  the  AAMA  proposal. 
Customs  concluded  that  the 
requirements  to  serially  number  and 
mark  the  substantial  holders  and 
containers  in  question  could  be  eased 
under  the  circumstances  without  risking 
a  loss  of  control  or  revenue. 

Accordingly,  by  a  document 
pubUshed  in  the  Federal  Register  on 
November  1, 1994  (59  FR  54537), 
Customs  proposed  to  amend  §  10.41b,  to 
allow  certain  foreign-made  shipping 
devices  arriving  from  Canada  or  Mexico 
to  be  released  without  entry  and 
payment  of  appUcable  duty,  and 
without  the  devices  being  serially 
numbered  or  marked,  following  the 
submission  and  approval  of  an 
appUcation  by  the  importer  or  his  agent 
in  this  regard. 

Such  appUcation  had  to,  among  other 
things,  describe  the  subject  shipping 
devices,  identify  the  ports  where  they 
would  arrive  and  depart  the  U.S.,  and 
set  forth  the  program  for  accounting  for 
and  reporting  the  shipping  devices  to 
Customs.  If  the  application  were 
approved,  the  importer  or  agent  would 
submit  to  Customs  a  periodic  report  for 
the  shipping  devices,  which  could  not 
be  less  frequent  than  annual,  using  his 
own  accounting  and  recordkeeping 
procedures  to  keep  track  of  the  devices. 
Records  supporting  the  periodic  reports 
of  the  shipping  devices  would  have  to 
be  retained  for  at  least  3  years  from  the 
date  the  reports  were  filed  vtrith 
Customs.  Any  duty  appUcable  to  the 
devices  would  have  to  be  tendered 
cumulatively  at  the  time  sp>ecified  in  the 
approved  appUcaUon.  Such  tender 
could  not  occur  more  than  90  days 
following  the  end  of  the  related 
reporting  period. 

In  the  event  the  appUcation  were  to  be 
denied  by  Customs  at  the  initial  stage, 
a  right  of  appeal  was  also  provided  in 
the  proposal. 


Since  duty  under  the  proposal  would 
be  due  oil  all  shipping  devices  acquired 
within  the  period  covered  by  the 
periodic  report  which  the  appUcant 
would  undertake  to  file,  even  though 
the  devices  might  not  have  yet  been 
used  in  transborder  traffic,  accounting 
for  specific  movements  of  the  devices  or 
for  diversions  to  domestic  traffic  would 
be  superfluous. 

Eight  comments,  including  one  from 
the  AAMA,  were  received  in  response  to 
the  notice  of  proposed  rulemaking,  six 
supporting  the  proposal,  vdth  one 
posing  a  number  of  questions  regarding 
the  bond  conditions  appUcable  under 
the  proposed  program.  Another 
comment  advocated  that  the  proposal  be 
expanded  to  allow  substantial  holders 
or  outer  containers  formally  designated 
as  "instruments  of  international  traffic" 
to  be  temporarily  diverted,  from  time  to 
time,  to  domestic  traffic  without  an 
entry  being  required  therefore.  Customs 
finds  that  this  latter  comment  would 
have  to  be  the  subject  of  a  separate 
pubUcation,  inasmuch  as  it  clearly  falls 
outside  the  scope  of  the  published 
notice. 

A  discussion  of  the  specific  issues 
that  were  raised  with  respect  to  the 
proposed  program  itself,  together  with 
Customs  response  thereto,  is  set  forth 
below. 

Discussion  of  Comments 

Comment:  The  AAMA  in  its  comment 
wanted  the  proposed  regulation 
clarified  to  state  explicitly  that  an 
approval  by  one  Customs  office  of  an 
importer's  application  for  tracking  and 
reporting  on  its  shipping  devices  would 
constitute  an  approval  binding  on  all 
Customs  offices  nationwide.  Also,  it  was 
recommended  that  the  proposed 
regulation  be  revised  to  reflect  the 
Customs  Reorganization  Plan,  which 
eliminated  regional  and  district  offices. 

Response:  An  approval  by  the 
Customs  office  with  which  the  subject 
appUcation  is  filed  would  indeed  be 
binding  on  all  Customs  offices 
nationwide.  Section  10.41b(b)(4)  is 
changed  by  adding  an  express  provision 
to  this  effect,  and  by  deleting  the 
provision  therefrom  indicating  that 
approval  would  be  limited  to  those 
Customs  offices  listed  in  the 
appUcation.  Likewise,  §  10.4lb(b)(2)(ii) 
is  changed  to  make  clear  that  only  the 
intended  ports  where  it  is  anticipated 
the  devices  will  be  arriving  and 
departing  the  U.S.  need  be  listed  in  the 
application.  The  applicant  should  of 
course  endeavor  to  fully  anticipate  and 
list  in  the  appUcation  all  ports  to  be 
involved  in  the  program 

Also,  §  10.41b(b)  is  changed  to  reflect 
the  Customs  Reorganization  Plan,  by 
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providing  that  the  application  would  be 
filed  with  a  port  director,  instead  of 
with  a  district  director;  and  by 
providing  that  a  right  of  appeal  would 
he  with  tibe  Assistant  Commissioner, 
Office  of  Field  Operations,  rather  than 
with  a  regional  commissioner,  should 
the  application  be  denied. 

Comment:  The  AAMA  also  observed 
that  §  113.66  of  the  Customs  Regulations 
(19  CFR  113.66)  cited  in  proposed 
§  10.41b(b)(3)  regarding  the  bond 
requirements  for  the  importer's 
recordkeeping  and  reporting  program 
did  not  itself  make  corresponding 
provision  for  these  requirements; 
accordingly,  the  AAMA  recommended 
that  §  113.66  be  appropriately  amended  ^ 
to  reiterate  the  basic  requirements  set 
forth  for  the  program  in  proposed 
§  10.41b(b),  to  which  the  underlying 
bond  would  relate. 

Furthermore,  a  surety  association 
posed  a  n\unber  of  questions  about  the 
bond  requirements  occasioned  under 
the  proposed  amendment,  viewing  the 
proposal  as  appearing  not  to  provide 
sufficient  information  in  this  matter.  In 
particular,  this  conunenter  wanted  the 
intended  coverage  imder  the  bond 
clarified,  together  with  the  basis  both  for 
assessing  liquidated  damages  under  the 
bond,  and  for  setting  the  limit  of  the 
bond. 

Additionally,  this  conunenter 
compared  the  3-year  record  retention 
requirement  of  the  proposal  to  19  U.S.C. 
lS08(c)  which  enabled  Customs  to 
require  the  retention  of  records  relating 
to  import  transactions  for  up  to  5  years, 
and  asked  in  this  context  which  time 
frame  would  be  applicable.  This 
conunenter  further  wanted  to  know 
whether  the  importer's  accounting  or 
auditing  records,  which  would  be  relied 
upon  by  Customs  to  estabUsh 
compliance  with  the  proposed  program, 
would  be  available  to  the  surety  as  well. 

Response:  Section  113.66  has  been 
revised  to  replicate  the  importer's  basic 
recordkeeping  and  reporting  obligations 
concerning  the  subject  shipping  devices, 
which  would  be  covered  by  the  bond,  as 
already  amply  evidenced  in  the 
proposed  amendment  of  §  10.41b. 
Customs  believes  that  the  proposed  rule 
in  this  regard  adequately  framed  the 
subject  matter  thereof  for  effective 
evaluation  and  comment.  To  this  end, 
§  113.66  is  revised  by  redesignating 
paragraph  (c)  as  paragraph  (d),  and  by 
making  corresponding  provision  for  the 
bond  requirements  in  a  new  paragraph 
(c). 

In  this  latter  respect,  liquidated 
damages  under  the  bond  would  be 
determined  in  the  manner  provided  in 
§  10.41b(b](3)  and  in  newly  redesignated 
§  113.66(d)  (formerly  §  113.66(c)).     . 


Specifically,  if  the  conditions  of  the 
bond  were  violated,  the  port  director 
could  issue  a  claim  for  liquidated 
damages  in  an  amount  equal  to  the 
domestic  value  of  the  container. 

Likewise,  the  setting  of  the  bond  limit 
will  follow  the  existing  guidelines 
previously  issued  pursuant  to  §§  113.12 
and  113.13,  Customs  Regulations  (19 
CFR  113.12, 113.13);  for  activity  code  3a 
bonds  (applicable  to  substantial  holders 
or  outer  containers  under  §  10.41b),  this 
means  that  bond  liability  would  be  fixed 
at  $10,000  or  such  larger  amoimt  as 
deemed  necessary  to  accomplish  the 
purpose  for  which  the  bond  is  given. 

By  the  same  token,  a  siuety's  access 
to  an  importer's  business  records 
relating  to  the  reports  of  its  shipping 
devices  would  be  dependent,  once 
again,  on  Customs  existing  practices  in 
this  general  area,  and,  in  particular,  on 
the  Freedom  of  Information  Act,  as 
amended  (5  U.S.C.  552),  and  the  Trade 
Secrets  Act,  as  amended  (18  U.S.C. 
1905). 

The  record  retention  period  under  19 
U.S.C.  1508(c)  is  tied  to  the  date  of 
entry.  The  shipping  devices  in  question, 
however,  will  not  be  subject  to  entry  as 
such,  and  Customs  is  satisfied  that  a 
record  retention  requirement  of  3  years 
from  the  date  the  importer's  reports  of 
the  shipping  devices  are  filed  with 
Customs  would  be  sufficient  under  the 
circumstances. 

Comment:  One  commenter  observed 
that  the  rule  should  be  expanded  to 
apply  equally  to  similar  shipping 
devices  of  U.S.  manufacture,  inasmuch 
as  they  should  not  be  placed  in  a  less 
favorable  competitive  position  than  the 
foreign  articles. 

Response:  Customs  agrees.  Section 
10.4lb{b)  is  amended  accordingly. 

Comment:  Two  commenters  asked 
that  the  program  not  be  limited  to 
reusable  shipping  devices  arriving  only 
from  Canada  or  Mexico.  It  was  stated 
that  Part  I,  Article  I,  of  the  GATT 
(General  Agreement  on  Tariffs  and 
Trade)  mandated  imiform  treatment  for 
like  products  originating  from  all 
contracting  parties. 

Response:  Customs  has  concluded 
that  a  rational  basis  exists  for  limiting 
the  amendment,  at  least  initially,  to 
reusable  shipping  containers  and 
holders  arriving  from  Canada  or  Mexico, 
inasmuch  as  these  countries  are 
contiguous  to  the  U.S.,  and  it  is  believed 
that  the  amendment  as  thus 
circumscribed  can  be  safely 
implemented  without  risking  a  loss  of 
revenue  or  a  loss  of  effective  Customs 
control  with  respect  to  the  shipping 
devices  concerned.  Customs  thus  does 
not  perceive  this  limitation  on  the  rule 
as  violative  of  the  GATT. 


However,  Customs  finds  significant 
merit  in  the  commenter's  request,  and 
will  proceed  to  expeditiously  review  the 
prospect  of  further  extending  the 
program. 

Conclusion 

In  view  of  the  foregoing,  and 
following  careful  consideration  of  the 
conunents  received  and  further  review 
of  the  matter,  Customs  has  concluded 
that  the  proposed  amendment  with  the 
modifications  discussed  above  should 
be  adopted. 

In  addition,  in  order  to  apprise  the 
Customs  inspector  that  the  shipping 
devices  in  question  have  been  relieved 
from  having  to  be  serially  nmnbered  or 
marked  as  otherwise  mandated  imder 
§  10.41b,  the  introductory  text  of 
§  10.41b(b)  is  revised  to  require  that  a 
notation  appear  on  the  manifest  for  the 
transporting  vehicle  or  vessel  to  the 
effect  that  such  shipping  devices  have 
been  exempted  from  serial  nimibering  or 
marking  requirements  pursuant  to  an 
application  approved  under  19  CFR 
10.41b(b).  Also,  Customs  has 
determined  to  amend  §  10.41b(b)(2)(vi) 
in  order  to  emphasize  that  the  location 
of  the  supporting  records  in  the  U.S., 
which  is  required  to  be  identified  in  the 
importer's  application,  must  be  so 
identified  therein  by  specific  name  and 
address;  and  §  10.41b(b)(6)  is  changed  to 
provide  that  if  an  approved  appUcation 
should  later  be  revoked  by  the  port 
director,  the  procedures  described  in 
§  10.41b(b)(5)  will  apply.  Furthermore, 
at  the  end  of  the  introductory  text  of 
§  10.41b(b),  a  provision  is  added  that 
pallets  and  other  solid  wood  shipping 
devices  must  be  accompanied  by  an 
importer  document,. to  the  extent  that 
this  is  required  by  the  Animal  and  Plant 
Health  Inspection  Service,  Department 
of  Agriculture,  regarding  plant  pest  risk. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

For  the  reasons  set  forth  in  the 
preamble,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
requirements  of  5  U.S.C.  603  and  604. 
Nor  do  the  amendments  result  in  a 
"significant  regulatory  action"  ifiider 
E.0. 12866. 

Drafting  Information:  The  principal  author 
of  this  document  was  Russell  Berger, 
Regulations  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 


List  of  Subjects 

19  CFR  Part  10 

Alterations,  Bonds,  Customs  duties 
and  inspection.  Exports,  Imports, 
Preference  programs,  Repairs,  Reporting 
and  recordkeeping  requirements,  Trade 
agreements. 

19  CFR  Part  113 

Air  carriers.  Customs  duties  and 
inspection.  Exports,  Freight,  Imports. 
Surety  bonds.  Vessels. 

Amendments  to  the  Regulations 

Parts  10  and  113,  Customs 
Regulations  (19  CFR  parts  10  and  113), 
are  amended  as  set  forth  below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows,  and 
the  specific  sectional  authority  for  part 
10  is  amended  by  adding  specific 
sectional  authority  for  §  10.41b,  in 
appropriate  numerical  order  thereunder, 
to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321. 1481, 1484, 
1498, 1508.  1623, 1624; 

«  *  «  •  « 

Section  10.41b  also  issued  under  19  U.S.C. 
1202  (Chapter  98,  Subchapter  III,  U.S.  Note 
3,  Harmonized  Tariff  Schedule  of  the  U.S. 
(HTSUS)); 

•         *         *         •         • 

2.  Section  10.41b  is  amended  by 
redesignating  paragraphs {b).  (c).  (d),  (e), 
(f),  (g)  and  (h)  as  (c),  (d).  (e).  (f),  (g),  (h) 
and  (i),  respectively,  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§  1 0.41  b    Clearance  of  serially  numtwred 
substantial  holdefs  or  outer  containers. 

***** 

(b)  Subject  to  the  approval  of  a  port 
director  pursuant  to  the  procedures 
described  in  this  paragraph,  certain 
foreign-  or  U.S.-made  shipping  devices 
arriving  bom  Canada  or  Mexico,  12 
including  racks,  holders,  pallets,  totes, 
boxes  and  cans,  need  not  be  serially 
niunbered  or  marked  if  they  are  always 
transported  on  or  within  either 
intermodal  and  similar  containers  or 
containers  which  are  themselves 
vehicles  or  vehicle  appurtenances  and 
accessories  such  as  twenty  and  forty 
foot  containers  of  general  use  and 
"igloo"  air  fi^ight  containers.  The 
following  or  similar  notation  shall 
appear  on  the  vehicle  or  vessel  manifest 
in  relation  to  such  shipping  devices 
which  are  exempt  from  serial 
numbering  or  marking  requirements 
pursuant  to  this  paragraph:  "The 


shipping  devices  transported  herein, 
which  are  not  serially  numbered  or 
marked,  have  been  exempted  from  such 
requirement  pursuant  to  an  application 
approved  under  19  CFR  10.41b(b)." 
Also,  pallets  and  other  solid  wood 
shipping  devices  must  be  accompanied 
by  an  importer  docvunent.  to  the  extent 
that  this  is  required  by  the  U.S. 
Department  of  Agriculture,  Animal  and- 
Plant  Health  Insp>ection  Service, 
attesting  to  the  admissibility  of  such 
devices  as  regards  plant  pest  risk,  as 
provided  for  in  7  CFR  319.40-3. 

(1)  An  importer  or  his  agent, 
regardless  of  whether  the  importer  is  the 
owner  of  the  foreign-  or  UiS.- 
manufactured  shipping  devices,  may 
apply  to  a  port  director  of  Customs  at 
one  of  the  importer's  chiefly  utilized 
Customs  ports  or  the  port  within  which 
the  importer's  or  agent's  recordkeeping 
center  is  located  for  permission  to  have 
such  shipping  devices  arriving  from 
Canada  or  Mexico  released  without 
entry  and  payment  of  duty  at  the  time 
of  arrival  and  without  the  devices  being 
serially  13  numbered  or  marked. 
Application  may  be  filed  in  only  one 
port.  Although  no  partidUlar  format  is 
specified  for  the  application,  it  must 
contain  the  information  enumerated  in 
paragraph  (b)(2)  of  this  section.  Any 
duty  which  may  be  due  on  these 
shipping  devices  shall  be  tendered  and 
paid  cumulatively  at  the  time  specified 
in  an  approved  application,  which  may 
be  either  before  or  after  the  arrival  of  the 
shipping  devices  in  the  U.S.  (such  as,  at 
the  time  a  contract,  purchase  order  or 
lease  agreement  is  issued). 

(2)  Toe  application  shall: 

(i)  Describe  the  types  of  shipping 
devices  covered,  their  classification 
under  the  Harmonized  Tariff  Schedule 
of  the  U.S.  (HTSUS),  their  countries  of 
origin,  and  whether  and  to  whom 
required  duty  was  paid  for  them  or 
when  it  will  be  paid  for  them,  including 
duties  for  repair  and  modifications  to 
such  shipping  devices  while  outside  the 
U.S.; 

(ii)  Identify  the  intended  ports  where 
it  is  anticipated  the  shipping  devices 
will  be  arriving  and  departing  the  U.S., 
as  well  as  the  particular  movements  and 
conveyances  in  which  they  are  intended 
to  be  utilized; 

(iii)  Describe  the  applicant's  proposed 
program  for  accounting  for  and 
reporting  these  shipping  devices; 

(iv)  Identify  the  reporting  period 
(which  shall  in  no  event  be  less  frequent 
than  annual),  as  well  as  the  payment 
period  within  which  applicable  duty 
and  fees  must  be  tendered  14  (which 
shall  in  no  event  exceed  90  days 
following  the  close  of  the  related 
reporting  period); 


(v)  Describe  the  type  of  inventory 
control  and  recordkeeping,  including 
the  specific  records,  to  be  maintained  to 
support  the  reports  of  the  shipping 
devices;  and 

(vi)  Provide  the  location  in  the  United 
States,  including  the  name  and  address, 
where  the  records  supporting  the 
reports  will  be  retained  by  law  and  will 
be  made  available  for  inspection  and 
audit  upon  reasonable  notice.  (The 
records  supporting  the  reports  of  the 
shipping  devices  must  be  kept  for  a 
period  of  at  least  3  years  from  the  date 
such  reports  are  filed  with  the  port 
director.) 

(3)  The  application  shall  be  filed 
along  with  a  continuous  bond 
containing  the  conditions  set  forth  in 
§  113.66(c)  of  this  chapter.  If  the 
application  is  approved  by  the  port 
director  and  the  conditions  set  forth  in 
the  application  or  of  the  bond  are 
violated,  the  port  director  may  issue  a 
claim  for  liquidated  damages  equal  to 
the  domestic  value  of  the  container.  If 
the  domestic  value  exceeds  the  amount 
of  the  bond,  the  claim  for  liquidated 
damages  will  be  equal  to  the  amount  of 
the  bond. 

(4)  The  port  director  receiving  the 
application  shall  evaluate  the  program 
proposed  to  account  for,  report  and 
maintain  records  of  the  shipping 
devices.  The  port  director  may  suggest 
amendments  to  the  applicant's  proposal. 
The  port  director  shall  notify  the 
applicant  in  writing  of  his  decision  on 
the  15  application  within  90  days  of  its 
receipt,  unless  this  period  is  extended 
for  good  cause  and  the  applicant  is  so 
informed  in  writing.  Approval  of  the 
application  by  the  port  director  with 
whom  it  is  filed  shall  be  binding  on  all 
Customs  ports  nationwide. 

(5)  If  the  decision  is  to  deny  the 
application,  in  whole  or  in  part,  the  port 
director  shall  specify  the  reason  for  the 
denial  in  a  written  reply,  and  inform  the 
applicant  that  such  denial  may  be 
appealed  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  Customs  Headquarters, 
vdthin  21  days  of  its  date.  The  Assistant 
Commissioner's  decision  shall  be 
issued,  in  writing,  within  30  da\s  of  the 
receipt  of  the  appeal,  and  shall 
constitute  the  final  Customs 
determination  concerning  the 
application. 

(6)  If  the  application  is  approved,  an 
importer  may  later  apply  to  amend  his 
application  to  add  or  delete  particular 
types  of  shipping  devices  listed  in  the 
application  in  which  the  procedures  set 
forth  in  the  application  may  be  utilized 
If  a  requested  amendment  to  an 
approved  application  should  be  denied, 
or  if  an  approved  application  should  be 
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revoked,  in  whole  or  in  part,  by  the  port 
director,  the  procedures  described  in 
paragraph  (b)(5)  of  this  section  shall 
apply. 

(7)  Apphcation  for  and  approval  of  a 
reporting  program  shall  not  limit  or 
restrict  the  use  of  other  alternative  16 
means  for  obtaining  the  release  of 
holders,  containers  and  shipping 
devices. 


PART  113-CUSTOMS  BONDS 

1.  The  general  authority  citation  for 
part  113  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1623. 1624. 


2.  Section  113.66  is  amended  by 
redesignating  paragraph  (c)  as  (d)  and  by 
adding  a  new  paragraph  (c]  to  read  as 
follows: 

S 1 13.66    Control  of  containers  and 
Intruments  of  International  traffic  l)ond 
conditions. 


(c)  Agreement  to  comply  with 
application  approved  under  19  CFR 
10.41b(b).  If  the  principal  establishes  a 
program  for  the  cross-border  movements 
of  shipping  devices  based  upon  an 
apphcation  approved  as  provided  in 
§  10.41b{b)  of  this  chapter  (19  CFR 
10.41b(b)],  the  principal  agrees: 

(1)  To  timely  file  complete  and 
accurate  reports  on  the  shipping 
devices,  and  to  pay  any  apphcable  duty 
due  on  the  devices  and  repairs  made  to 
such  devices,  as  provided  in  the 
approved  apphcation; 

(2)  To  retain  complete  and  acou^te 
records  regarding  the  shipping  devices, 
and  to  make  such  records  available  to 
Customs  for  inspection  and  audit  upon 
reasonable  notice,  as  also  required  in 
the  approved  apphcation;  and 

(3)  To  otherwise  comply  with  every 
other  condition  of  the  approved 
apphcation. 

Approved:  January  31, 1996. 
GeMgB  |.  Weise, 
Coaunissioner  of  Customs. 
Dennis  M.  CConneU, 
Acting  Deputy  Assistant  Secretary  of  the 
Treasuiy. 
IFR  Doc.  96-4797  Filed  2-29-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
pocket  No.  95C-0091] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Fruit  Juice  Color 
Additive  and  Vegetable  Juice  Color 
Additive;  Confirmation  of  Effective 
Date 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  November  13,  1995,  of 
the  final  rule  published  in  the  Federal 
Register  of  October  10, 1995  (60  FR 
52628],  that  amended  the  color  additive 
regulations  to  provide  for  the  safe  use  in 
food  of  dried  fruit  juice  color  additive, 
dried  vegetable  juice  color  additive,  and 
vegetable  juice  color  additive  prepared 
by  water  infusion  of  the  dried  vegetable. 
DATES:  Effective  date  confirmed: 
November  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstein,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3076. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  10, 1995  (60 
FR  52628],  FDA  amended  the  color 
additive  regulations  in  §  73.250  Fruit 
juice  (21  CFR  73.250)  to  provide  for  the 
safe  use  of  dried  fruit  juice  color 
additive  and  in  §  73.260  Vegetable  juice 
(21  CFR  73.260]  to  provide  for  the  safe 
use  of  dried  vegetable  juice  color 
additive  and  vegetable  juice  color 
additive  prepared  by  water  infusion  of 
the  dried  vegetable. 

FDA  gave  interested  persons  until 
November  9, 1995,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore, 
FDA  finds  that  the  final  rule  pubUshed 
in  the  Federal  Register  of  October  10, 
1995,  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201,  401, 
402,  403, 409,  501,  502, 505, 601, 602, 
701.  721  (21  U.S.C.  321,  341,  342,  343, 
348,  351,  352,  355,  361,  362,  371,  379e)) 
and  imder  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  and 


redelegated  to  the  Director,  Center  for 
Food  Safety  and  Applied  Nutrition, 
notice  is  given  that  no  objections  or 
requests  for  a  hearing  were  filed  in 
response  to  the  October  10, 1995,  final 
rule.  Accordingly,  the  amendments 
promulgated  thereby  became  effective 
November  13, 1995. 

Dated:  February  12. 1996. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  96-4717  Filed  2-29-96;  8:45  am) 
BHJJNQ  CODE  4180-01-F 


21  CFR  Part  180 
[Docket  No.  94F-^1 52] 

Food  Additives  Permitted  in  Food  on 
an  Interim  Basis  or  in  Contact  With 
Food  Pending  Additional  Study; 
Mannitol 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  permit  the 
manufacture  of  mannitol  by 
fermentation  of  sugars  or  sugar  alcohols 
such  as  glucose,  sucrose,  fructose,  or 
sorbitol  by  the  action  of  the  yeast 
Zygosaccharomyces  rouxii.  This  action 
■is  in  response  to  a  petition  filed  by 
Roquette  America,  Inc. 
DATES:  Effective  March  1, 1996;  written 
objections  and  requests  for  a  hearing  by 
April  1,1996. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosahe  M.  Angeles,  Center  for  Food 
•Safety  and  Apphed  Nutrition  (HFS- 
207],  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-41&-3107. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  13, 1994  (59  FR  64207),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  4A4412)  had  been  filed  by 
Roquette  America,  Inc.,  c/o  Keller  and 
Heckman,  1001  G  St.  NW.,  Washington, 
DC  20001.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  180.25  Mannitol  (21  CFR  180.25)  to 
permit  the  manufacture  of  maimitol  by 
fermentation  of  sugars  or  sugar  alcohols 
such  as  glucose,  sucrose,  fructose,  or 
sorbitol  by  the  action  of  the  yeast  Z. 
rouxii. 


As  discussed  in  the  notice  of  filing  (59 
FR  64207),  in  1973  the  agency  proposed 
to  affirm  mannitol  as  generally 
recognized  as  safe  (GRAS)  based  on  the 
findings  by  the  Select  Committee  on 
GRAS  Substances  from  the  Life  Sciences 
Research  Office  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  (38  FR  20046,  July  26, 1973).  hi 
response  to  the  proposal,  the  agency 
received  comments,  including 
information  raising  questions  about  the 
safety  of  mamiitol.  llierefore,  the 
agency  did  not  affirm  the  GRAS  status 
of  mannitol  but  instead  estabhshed  an 
interim  food  additive  regulation  for 
mannitol,  pending  additional  study  of 
the  ingredient  (39  FR  34178,  September 
23, 1974).  At  the  time  the  interim 
regulation  was  established,  the  agency 
concluded  that  there  would  be  no 
increased  risk  to  the  pubfic  health  to 
continue  existing  uses  and  levels  of  use 
of  mannitol  while  additional  studies 
were  carried  out. 

The  interim  regulation  on  mannitol 
specifies  manufacturing  procedures  that 
do  not  include  the  fermentation  process 
for  manufactiuing  mannitol  proposed  in 
the  petition.  The  petitioner  provided 
evidence  that  mannitol  produced  using 
the  proposed  process  is  equivalent  to 
mannitol  produced  as  described  in 
§  180.25.  The  petition,  however, 
proposed  no  change  in  the  allowed  uses 
of  mannitol.  The  agency  concludes  from 
its  review  that  no  change  in  consumer 
exposure  to  mannitol  will  result  from 
the  promulgation  of  an  amendment  to 
§  180.25  as  proposed  in  the  petition 
(Ref.  1). 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  upon  its  review,  the  agency 
concludes  that  the  use  of  the  proposed 
manufacturing  method  for  mannitol  by 
fermentation  of  sugars  or  sugar  alcohols 
such  as  glucose,  sucrose,  fructose,  or 
sorbitol  by  the  action  of  the  yeast  Z. 
rouxii  is  appropriate  and  that  mannitol 
produced  by  this  process  is  equivalent 
to  mannitol  produced  as  described  in 
current  §  180.25.  Therefore,  FDA 
concludes  that  §  180.25  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
hsted  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  1, 1996,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  niunbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failme  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  S.  E.  Carberry, 
Chemistry  Review  Branch,  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN)  to  R. 
M.  Angeles,  Novel  Ingredients  Branch. 
CFSAN.  May  23,  1994. 

List  of  Subjects  in  21  CFR  Part  180 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 


Applied  Nutrition,  21  CFR  part  180  is 
amended  as  follows: 

PART  180— FOOD  ADDITfVES 
PERMTTTED  IN  FOOD  ON  AN  INTERIM 
BASIS  OR  IN  CONTACT  WITH  FOOD 
PENDING  ADDITIONAL  STUDY 

1.  The  authority  citation  for  21  CFR 
part  180  continues  to  read  as  follows: 

Authority:  Sees.  201. 402.  403.  409,  701  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  343,  348,  371);  sec.  301  of 
the  Public  Health  Service  Act  (42  U.S.C.  241). 

2.  Section  180.25  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§180.25    Mannitol. 

(a)  Mannitol  is  the  chemical 
1.2.3.4.5.6.-hexanehexol  (C6H,406)  a 
hexahydric  alcohol,  differing  from 
sorbitol  principally  by  having  a  different 
optical  rotation.  Mannitol  is  produced 
by  one  of  the  following  processes: 

(1)  The  electrolytic  reduction  or 
transition  metal  catalytic  hydrogenation 
of  sugar  solutions  containing  glucose  or 
fructose. 

(2)  The  fermentation  of  sugars  or 
sugar  alcohols  such  as  glucose,  sucrose, 
fructose,  or  sorbitol  using  the  yeaSt 
Zygosaccharomyces  rouxii. 

Dated:  February'  14. 1996. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  96-4716  Filed  2-29-96;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,20,  and  25 

FD8630] 

RIN  1545-nAR56 

Actuarial  Tables  Exceptions; 
Correction 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS). 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  [TD  8630) 
which  were  published  in  the  Federal 
Register  for  Wednesday.  December  13, 
1995  (60  FR  63913).  Thermal  * 

regulations  relate  to  income,  estate,  and 
gift  tax  regulations  regarding  exceptions 
to  the  use  of  valuation  tables. 
EFFECTIVE  DATE:  December  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Blodgett,  (202)  622-3090 
(not  a  toll-free  number). 
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SUPPLBKNTARY  INFORMATION: 

Barfc  ground 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
sections  170, 642.  664. 2031. 2512  and 
7520  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  pubhshed.  TD  8630  contains  a 
typonaphical  error  that  is  in  need  of 
clarilcation.  { 

Covraction  (^Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  is  the  subject  of 
FR  Doc  95-30272.  is  corrected  as 
follows: 

On  page  63913.  coliunn  1,  in  the 
preamble  in  the  caption  EFFECTIVE  DATE, 
line  2,  the  language  "effective  £)ecember 
13. 1995."  is  corrected  to  read  "effective 
December  13. 1995,  and  applicable  for 
transfiars  after  December  13, 1995". 
C]ritfilaE.Grigrii]P. 

Chief,  Regulations  Unit,  Assistant  Chief 
Comsd  (Corporate). 
(FR  Doc.  96-4179  Filed  2-29-96;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPart52 
IpA71-8-a038a;FRL-642»-«]  I 

Approval  and  Pronuilgation  of 
knplanMntatfOfi  Plana;  Callfomia  State 
ImpleinentBtton  Plan  Revialon;  Kem 
County  Air  PoHutlon  Control  DIatnct, 
Saeramento  MatropoHtan  Air  Quality 
NHnaQenMni  dwuici 

AQENCY:  Environmental  Protection 

Agency  {EPA). 

action:  Direct  final  rule. 

MiMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  rules  firom 
the  following  districts:  the  Kem  County 
Air  Pollution  Control  District  (KCAPCD) 
and  the  Sacramento  Metropolitan  Air 
Management  Control  District 
(SMAQMD).  This  approval  action  will 
incorporate  two  rules  into  the  federally 
approved  SIP  and  remove  one  rule  from 
the  SIP.  The  two  rules  control  oxides  of 
Nitrogen  (NO.)  emissions  from  the 
operaticms  of  stationary  gas  turbines  and 
the  rule  to  be  removed  controls  NOx 
emissions  from  steam  generators  used  in 
the  oil  production  operations. 

The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
NOx  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 


amended  in  1990  (CAA  or  the  Act).  In 
addition,  the  final  action  on  these  rules 
serves  as  a  final  determination  that  the 
findings  of  nonsubmittal  for  these  rules 
have  been  corrected  and  that  on  the 
effective  date  of  this  action,  any  Federal 
Implementation  Plan  (FIP)  clock  is 
stopped.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SEP  imder  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  action  is  effective  on  April 
30, 1996  unless  adverse  or  critical . 
comments  are  received  by  April  1, 1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  of  each  rule  are 
available  for  pubUc  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
Rulemaldng  Section  {A-5-3),  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105.  ■ 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street  SW., 

Washington.  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
Kem  Coimty  Air  Pollution  Control 

District,  2700  "M"  Street,  Suite  290, 

Bakersfield,  CA  93301. 
Sacramento  Metropolitan  Air  Quality 

Management  District,  8411  Jackson 

Road.  Sacramento,  CA  95826. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Daniel  A.  Meer,  Rulemaking  Section  (A- 
5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1185. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
•  California  SIP  include:  KCAPCD,  Rule 
425,  Cogeneration  Gas  Turbine  Engines 
(Oxides  of  Nitrogen),  and  SMAQMD, 
Rule  413,  Stationary  Gas  Turbines.  The 
rule  being  removed  from  the  SIP  is 
KCAPCD  Rule  425,  Oxides  of  Nitrogen 
Emissions  from  Steam  Generators  Used 
in  Thermally  Enhanced  Oil  Recovery — 
Western  Kem  Coimty  Fields.  The 
KCAP*CD  mles  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 


to  EPA  on  November  18, 1993  and  the 
SMAQMD  rule  was  submitted  on  June 
16, 1995. 

Background 

On  November  15. 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  PubUc  Law  101-549, 
104  Stat.  2399.  codified  at  42  U.S.C. 
7401-7671q.  The  air  qtiality  planning 
requirements  for  the  reduction  of  NOi, 
emissions  through  reasonably  available   ^ 
control  technology  (RACT)  are  set  out  in 
section  182(f)  of  the  CAA.  On  November 
25. 1992.  EPA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  entitled 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Implementation  of  Title  I; 
Proposed  Rule."  (the  NO,  Supplement) 
which  describes  and  provides  guidance 
on  the  requirements  of  section  182(f). 
The  NOx  Supplement  should  be  referred 
to  for  further  information  on  the  NO. 
requirements  and  is  incorporated  into 
this  propostd  by  reference. 

Section  182(q  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  soiuces 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c).  (d).  and  (e))  as 
are  appUed  to  major  stationary  sources 
of  volatile  organic  compoxmds  (VOCs). 
in  moderate  or  above  ozone 
nonattainment  areas.  The  Kem  County 
area  is  classified  as  seriotis;  the 
Sacramento  Metro  Area  is  classified  as 
severe;  >  therefore  these  areas  were 
subject  to  the  RACT  requirements  of 
section  182(b)(2),  cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  techniques  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  dociunent)  by  November  15, 1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  dociunent  for  any  NO.  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions,  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  exiwditiously  as 
practicable,  but  not  later  than  May  31, 
1995. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  November 
18. 1993  and  Jime  16. 1995,  including 
the  rules  being  acted  on  in  this 


document.  This  dociunent  addresses 
EPA's  direct-final  action  for  KCAPCD 
Rule  425,  Cogeneration  Gas  Turbine 
Engines  (Oxides  of  Nitrogen),  and 
SMAQMD  Rule  413,  Stationary  Gas 
Turbines.  KCAPCD  adopted  Rule  425  on 
August  16, 1993  and  SMAQMD  adopted 
Rule  413  on  April  6, 1995.  These 
submitted  rules  were  found  to  be 
complete  on  December  27, 1993  and 
June  30, 1995  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51 ,  appendix  V  ^  and  are 
being  finalized  for  approval  into  the  SIP. 
This  document  also  addresses  the  State 
of  California's  request  that  Rule  425, 
Oxides  of  Nitrogen  Emissions  from 
Steam  Generators  Used  in  Thermally 
Enhanced  Oil  Recovery — Western  Kem 
County  Fields,  be  removed  from  the  SIP. 

Rules  425  and  413  control  the 
emissions  of  NOx  from  stationary  gas 
turbine  operations;  rescinded  Rule  425' 
controls  emissions  from  steam 
generators  used  in  the  oil  production 
operations.  NOx  emissions  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  The  rules  were  adopted  as 
part  of  KCAPCD's  and  SMAQMD's 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  final  action  for 
these  rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  mle 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
iu  section  110,  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  poHcy 
guidance  documents.^  Among  these 
provisions  is  the  requirement  that  a 
NOx  mle  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 
mles,  EPA  prepared  the  NOx 


■  Kem  County  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d]  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  SS  FR  56694 
(November  6. 1991).  The  Sacramento  Metro  Area 
was  reclassified  from  serious  to  severe  on  June  1, 
1995.  See  60  FR  20237  (April  25, 1995). 


^EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  llO(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 

'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988). 


Supplement  to  the  General  Preamble, 
cited  above.  In  the  NOx  Supplement, 
EPA  provides  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  has  issued 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  However,  the  ACTs  do  not 
establish  a  presumptive  norm  for  what 
is  considered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  mles 
meet  Federal  RACTT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

KCAPCD's  submitted  Rule  425, 
Cogeneration  Gas  Turbine  Engines 
(Oxides  of  Nitrogen),  is  a  new  mle  that 
will  control  NOx  emissions  from 
cogeneration  gas  turbines  with  rating 
equal  to  or  greater  than  10  megawatts 
(MW)  used  in  producing  steam  and 
generate  electric  power  for  use  in 
industrial  and  power  utility  operations. 
The  mle  limits  NOx  emissions  from 
units  using  selective  catalytic  reduction 
(SCR)  to  9  parts  per  million  by  volume 
(ppmv)  when  operated  on  gaseous  fuel 
and  to  25  ppmv  when  operated  on  oil 
fuel.  For  the  same  size  units  (i.e., 
Westinghouse  25 IB  10)  using  dry  low- 
NOx  combustors,  the  rule  limits  NOx 
emissions  to  20  ppmv  for  units 
operating  on  gaseous  fuel  and  42  ppmv 
for  units  operating  on  oil  fuel.  The 
limits  are  corrected  to  15  percent 
oxygen  on  dry  basis. 

SMAQMD's  submitted  Rule  413, 
Stationary  Gas  Turbines,  is  a  new  mle 
that  will  control  NOx  emissions  from 
cogeneration  units  with  ratings  equal  to 
or  greater  than  0.3  MW  output,  or  3 
million  BTU/hr  (MMBTU/hr)  input 
used  to  generate  electricity,  supply 
steam  for  industrial  processes  and 
provide  heating  supply  for  buildings. 
The  mle  specifies  emission  limits  of  42 
ppmv  (gas  fired)  and  65  ppmv  (oil  fired) 
for  units  rated  less  than  or  equal  to  2.9 
MW  and  operating  at  less  than  877 
hours  per  year.  For  all  other  units 
operating  at  greater  than  or  equal  to  877 
hours  per  year,  the  mle  specifies  the 


following  emission  limits:  (i)  25  ppmv 
(gas  fired)  and  65  ppmv  (oil  fired)  for 
units  rated  less  than  10  MW;  (ii)  15 
ppmv  (gas  fired)  and  42  ppmv  (oil  fired) 
for  units  rated  greater  than  10  MW  with 
no  SCR;  and  (iii)  9  ppmv  (gas  fired)  and 
25  ppmv  (oil  fired)  for  units  rated 
greater  than  10  MW  with  SCR. 

KCAPCD's  Rule  425,  Oxides  of 
Nitrogen  Emissions  from  Steam 
Generators  Used  in  Thermally  Enhanced 
Oil  Recovery — Western  Kem  County 
Fields,  was  submitted  to  be  removed 
from  the  SIP.  This  mle  was  adopted  to 
control  NOx  emissions  from  steam 
generators  used  in  the  oil  production  at 
the  western  portion  of  Kem  County. 
KCAPCD,  at  that  time,  had  jurisdiction 
over  the  San  Joaquin  Valley  Air  Basin 
and  the  Southeast  Desert  Air  Basin. 
However,  on  March  20, 1991,  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD)  was 
formed.  This  newly  formed  unified 
district  took  over  the  responsibility  and 
authority  over  the  San  Joaquin  Valley 
Air  Basin  which  includes  all  of  the  eight 
counties  except  the  Southeast  Desert  Air 
Basin  portion  of  Kem  Ckjunty.  As  a 
result  of  the  above  delineation  of 
geographical  boundaries,  KC,*.PCD 
(Southeast  Desert  portion)  ceased  its 
authority  over  the  oil  production 
operation  at  the  western  portion  of  Kem 
County.  Consequently,  KCAPCD  is 
rescinding  Rule  425  because  the  sources 
subject  to  this  rule  are  no  longer  under 
its  authority.  The  removal  of  Rule  425 
from  the  SIP  is  consistent  with  EPA's 
policy  requirements  and  removes  an 
extraneous  rule  that  serves  no  purpose. 

The  California  Air  Resources  Board 
(CARB)  has  issued  a  reasonably 
available  control  technology /best 
available  retrofit  control  technoiogv 
(RACT/BARCT)  determination  for  ' 
stationary  source  gas  turbines  with  a 
rating  of  greater  than  or  equal  to  0.3 
megawatts.  The  RACT  limits  are  42 
ppmv  for  gas  fired  units  and  65  ppmv 
for  oil  fired  units.  BARCT  limits  for 
units  with  SCR  are  9  ppmv  and  25 
ppmv  for  gas  fired  units  and  oil  fired 
units  respectively.  For  units  without 
SCR,  the  BARCT  limits  are  15  ppmv  (gas 
fired  units)  and  42  ppmv  (oil  fired 
units).  The  limits  in  Rule  425  and  Rule 
413  exceed  (!^lifomia  and  Federal 
RACT  limits  by  a  significant  margin. 

In  evaluating  the  mles.  EPA  must 
determine  whether  the  requirement  for 
RACT  implementation  by  May  31.  1995 
is  met.  Under  certain  circumstances,  the 
determination  of  what  constitutes  RACT 
could  include  consideration  of 
advanced  control  technologies,  i.e., 
California's  requirement  for  B.ARCT.  In 
this  case  the  CAA's  May  1995  date  for 
RACT  implementation  may  be  satisfied 
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in  BARCT  rules  that  establish  "interim 
RACT*  by  May  1995,  and  require 
emission  limitations  based  on  advanced 
control  technologies  such  as  BARCT  be 
met  after  May  1995.  Rule  425  and  Rule 
413  require  final  compUance  with 
BARCT  limits  by  January  1997  and  May 
1997  respectively.  The  rules  also  require 
that  interim  measures  (submission  of 
compliance  plans,  and  applying  for 
authority  to  construct)  be  met  by  May 
31, 1995  to  ensure  progress  toward  the 
final  compUance.  A  more  detailed 
discussion  of  the  sources  controUed,  the 
controls  required,  and  the  justification 
for  why  these  controls  represent  RACT 
can  be  found  in  the  Technical  Support 
Documents  (TSDs)  for  Rule  425  and 
Rule  413,  dated  November  28, 1995. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KCAPCD's  Rule  425,  Cogeneration  Gas 
Tuifaine  Engines  (Oxide  of  Nitrogen), 
and  SMAQMD's  Rule  413,  Stationary 
Gas  Tuibines  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a), 
section  182(b)(2),  section  182(f)  and  the 
NOx  Supplement  to  the  General 
Preamble.  Furthermore,  EPA  is 
removing  appUcable  Rule  425  consistent 
with  the  requirements  of  sections  110  (1) 
and  193. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
hght  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  pubhshing  this  document 
.  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amend^nent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubUcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  wUl  be  effective  April  30, 1996, 
imless,  by  April  1, 1996,  adverse  or 
critical  comments  are  received.. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effsctive  date  by  pubUshing  a 
subsequent  document  that  will 
withdrew  the  final  action.  All  pubHc 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 


commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  April  30, 1996. 

Regulatory  Process 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C;  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
•  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local  and  tribal  governments  to 
perform  certain  actions  and  also  reqiiire 
the  private  sector  to  perform  certain 
duties.  To  the  extent  that  the  riiles  being 
approved  by  this  action  will  impose  no 
new  requirements;  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 


determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Dated:  January  30, 1996. 
Felicia  Marcus, 

Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(194)(i)(B]  (2)  and 
{3)  and  (222](i)(C)(2)  to  read  as  follows: 

§52.220    Identiflcation  of  plan. 

»       '»        »        •        * 

(c)*  *  * 
(194)*  •  • 
(i)*  •  • 
(B)»  *  * 

(2)  Rule  425,  adopted  on  August  16, 
1993. 

[3)  Previously  submitted  to  EPA  on 
Jtme  28. 1982  and  approved  in  the 
Federal  Register  on  May  3, 1984  and 
now  removed  without  replacement. 
Rule  425. 

•  •        •        •        • 

(222)*   *   * 

(i)*  •  • 
(O*  *  * 

(2)  Rule  413,  adopted  on  April  6, 
1995. 

*  *        *        •        • 

[FR  Doc.  96-4571  Filed  2-29-96;  8:45  am] 
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40  CFR  Part  52 
[MI44-01-7147a;  FRL-5408-6] 

Approval  and  Promulgation  of 
Impiementatlon  Plans;  Michigan 

AGENCY:  Enviroiunental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  The  USEPA  is  approving  the 
State  of  Michigan's  revision  to  its  State 
Implementation  Plan  (SIP)  for  the 
Wayne  County  particulate  matter  (PM) 
jionattainment  area.  The  State  of 
Michigan  submitted  this  revision,  dated 
July  18, 1995  to  satisfy  the  contingency 
measures  requirements  of  section 
172(c)(9)  of  the  Clean  Air  Act  (Act). 
Section  172(c)(9)  of  the  Act  requires  that 
States  with  initial  moderate  PM 
nonattainment  areas  submit  contingency 
measures  consisting  of  specific 
measures  that  are  not  part  of  the  area's 
control  strategy  which  must  take  effect 
without  further  action  by  the  State  or 
USEPA,  upon  a  determination  by 
USEPA  that  the  area  has  failed  to 
achieve  Reasonable  Further  Progress 
(RFP)  or  attain  the  PM  National 
Ambient  Air  QuaHty  Standards 
(NAAQS)  by  the  applicable  statutory 
deadline. 

DATES:  This  "direct  final"  is  effective 
April  30, 1996.  unless  USEPA  receives 
adverse  or  critical  comments  by  April  1 . 
1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  (It  is 
recommended  that  you  telephone 
Christos  Panos  at  (312)  353-8328,  before 
visiting  the  Region  5  office.) 

United  States  Enviroiunental 
Protection  Agency.  Region  5,  Air  and 
Radiation  Division,  Air  Toxics  and 
Radiation  Branch.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Environmental 
Engineer.  Regulation  Development 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18J).  United  States 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590.  (312) 
353-8328. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  portion  of  Wayne  County. 
Michigan,  was  designated  as  a  moderate 
PM  nonattainment  area  upon  enactment 
of  the  1990  Amendments  to  the  Act 


(November  15. 1990).  56  FR  56694. 
56705-706.  56779  (November  6,  1991). 
Among  other  things,  the  amended  Act 
made  significant  changes  to  the  PM  air 
quality  planning  requirements  for 
certain  areas.  The  USEPA  has  issued 
detailed  guidance  that  describes 
USEPA's  preliminary  interpretations 
regarding  moderate  PM  nonattainment 
area  SIP  requirements;  57  FR  13498 
(April  16, 1992)  and  57  FR  18070  (April 
28. 1992).  States  containing  initial 
moderate  PM  nonattainment  areas  were 
required  to  submit  a  SIP  by  November 
15. 1991.  which  implemented 
reasonably  available  control  measiues 
by  December  10. 1993.  and 
demonstrated  attainment  of  the  PM 
NAAQS  by  December  31.  1994.  On 
January  17. 1995  (60  FR  3346).  USEPA 
approved  the  Wayne  County  PM 
nonattainment  area  SIP  originally 
submitted  by  the  Michigan  Department 
of  Natural  Resources  (MDNR)  on  June 
11, 1993  and  revised  on  October  14, 
1994. 

As  provided  in  section  172(c)(9)  of  the 
Act.  States  with  initial  moderate  PM 
nonattainment  areas  were  also  required 
to  submit  contingency  measures  by 
November  15,  1993.  See  generally  57  FR 
13543-13544.  These  measures  should 
consist  of  other  available  measures  that 
are  not  part  of  the  area's  control  strategy 
which  must  take  effect  without  further 
action  by  the  State  or  USEPA.  upon  a 
determination  by  USEPA  that  the  area 
has  failed  to  achieve  RFP  or  attain  the 
PM  NAAQS  by  the  applicable  statutorj- 
deadline.  On  January  21,  1994,  USEPA 
sent  a  letter  to  the  State  of  Michigan 
notifying  them  that  a  finding  of  failure 
to  submit  had  been  made,  thus  starting 
the  process  to  impose  sanctions  and 
promulgate  a  Federal  Implementation 
Plan  (FIP). 

Completeness  Determination 

States  are  required  to  observe  certain 
procedural  requirements  in  developing 
implementation  plans  and  plan 
revisions  for  submission  to  USEPA.  The 
Act  provides  that  each  implementation 
plan  submitted  by  a  State  must  be 
adopted  after  reasonable  notice  and 
public  hearing.  The  USEPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
USEPA  review  and  action.  The  USEPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  Part  51,  Appendix 
V  (1991). 

"The  State  of  Michigan  held  a  public 
hearing  on  March  2,  1995  to  receive 
public  comment  on  the  contingency 
measures  plan  for  the  Wayne  County 
PM  nonattainment  area.  Following  the 
public  hearing,  the  plan  was  adopted  by 
the  State,  signed  by  the  Governor's 


designee  on  July  13,  1995  and  submitted 
to  USEPA  as  a  proposed  revision  to  the 
SIP. 

The  SIP  revision  was  reviewed  by 
USEPA  to  determine  completeness  and 
was  found  to  be  complete.  The  USEPA 
sent  a  letter  dated  July  17.  1995  to  the 
Director.  MDNR,  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  This  finding  of  completeness 
stopped  the  sanctions  process  which 
was  started  on  January  21,  1994. 

Review  of  Contingency  Measures  Rule 

The  Michigan  SIP  submittal  consists 
of  the  new  State  Administrative  Rule 
374  (R  336.1374).  effective  luly  26. 
1995,  which  was  designed  to  satisfy  the 
contingency  measures  requirement  of 
section  172'(c){9)  of  the  Act.  The  SIP 
provides  that  the  measures  contained  in 
the  rule  must  take  effect  without  further 
action  by  the  State  or  USEPA  should 
USEPA  determine  that  the  Wayne 
County  nonattainment  area  has  failed  to 
achieve  RFP  or  to  attain  the  PM 
standard.  Within  60  days  of  notification 
by  MDNR  or  USEPA  of'a  violation  of  the 
PM  NAAQS,  companies  located  within 
a  one  mile  radius  centered  around  the 
monitor  which  recorded  the  violation 
must  be  in  compliance  with  the  opacity 
limit,  implement  the  fugitive  dust 
control  strategies,  or  commence  the 
schedule  to  implement  the  process  or 
combustion  source  control  strategies 
described  in  the  rule.  The  October  24, 
1995  Technical  Support  Document 
contains  a  more  detailed  explanation  of 
the  rules  requirements. 

Final  Action 

In  this  action,  USEPA  is  approving 
the  SIP  revision  submitted  to  USEPA  by 
the  State  of  Michigan  on  July  13.  1995 
for  the  Wayne  County  PM 
nonattainment  area.  Specifically, 
USEPA  is  approving  State 
Administrative  Rule  374  (R  336.1374). 
effective  July  26,  1995,  as  intended  to 
satisfy  the  contingency  measures 
requirement  specified  in  section 
172(cK9)oftheAct. 

Miscellaneous 

Comment  and  Approval  Procedure 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However.  USEPA  is 
publishing  a  separate  document  in  this 
Federal  Register  publication,  which 
constitutes  a  "proposed  approval'  of  the 
requested  SIP  revision  and  clarifies  that 
the  rulemaking  will  not  be  deemed  final 
if  timely  adverse  or  critical  comments 
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are  filed.  The  "direct  final"  approval 
shall  be  effective  on  April  30, 1996, 
unless  USEPA  receives  adverse  or 
critical  comments  by  April  1, 1996. 

If  USEPA  receives  comments  adverse 
to  or  critical  of  the  approval  discussed 
above,  USEPA  vfiU  withdraw  this 
approval  before  its  effective  date,  and 
pubUsh  a  subsequent  Federal  Register 
document  which  withdraws  this  final 
action.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
dociunent. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received, 
USEPA  hereby  advises  the  public  that 
this  action  will  be  effective  on  April  30, 
1996. 

Applicability  to  Future  S{P  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
estabUshing  a  precedent  for  any  fiitiue 
request  for  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Executive  Order  12866 

Hiis  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
pubhshed  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225],  as 
revised  by  a  July  10, 1995, 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Regulatory  Flexibility  ' 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities 
(5  U.S.C.  Sections  603  and  604]. 
Alternatively,  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  This  approval  does  not 
create  any  new  requirements. 

Therefore,  I  certify  that  this  action 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  the  regulatory  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 


State  action.  The  Act  forbids  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  256-66  (1976]. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  USEPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  USEPA  to  estabUsh 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govermnents,  or  the  private  sector, 
result  from  this  action. 

Petitions  for  Judicial  Review 

Under  section.307(b)(l]  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  April  30, 1996.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  a 
rule.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements  (see  section  307(b](2]]. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Michigan  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1.  1982. 


Dated:  December  14, 1995. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PAFTT  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  X— Michigan 

2.  52.1170  is  amended  by  adding 
paragraph  (c](104)  to  read  as  follows: 

*        *        *        •        • 

(c)  *  •   • 

(104)  On  July  13, 1995,  the  Michigan 
Department  of  Natural  Resoiux:es 
(N^NR)  submitted  a  contingency 
measures  plan  for  the  Wayne  Coimty 
particulate  matter  nonattainment  area. 

(i)  Incorporation  by  reference. 

(A)  State  of  Michigan  Administrative 
Rule  374  (R  336.1374),  effective  July  26, 
1995. 

|FR  Doc.  96-4848  Piled  2-29-96:  8:45  am] 
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40  CFR  Part  300 
[FRL-5431-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Deletion  of  the 

Arkansas  City  Dump  Superfund  Site 

from  the  National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
the  Arkansas  City  Dump  Site  in 
Arkansas  City,  Kansas  from  the 
Superfund  National  Priorities  List 
(NPL).  The  NPL  constitutes  Appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERLCA),  as  amended.  In  consultation 
v\rith  the  state  of  Kansas,  EPA  has 
determined  that  the  necessary  Fund- 
financed  response  actions  under 
CERCLA  have  been  implemented.  The 
EPA  has  concluded  that  this  remedial 
action  is  protective  of  human  health, 
and  the  environment.  The  State  of 
Kansas  has  concurred  on  the  deletion  of 
this  site  from  the  NPL. 
EFFECTIVE  DATE:  March  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  V.  Crawford,  Remedial  Project 
Manager,  Superfund  EK vision. 


Environmental  Protection  Agency, 
Region  Vn,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  (913)  551- 
7702. 

SUPPLEMENTARY  INFORMATION:  Under 
section  105(a)(8)(B)  of  CERCLA,  EPA 
established  the  NPL  as  a  priority  list 
among  known  or  threatened  releases  of 
hazardous  substances,  pollutants  and 
contaminants  throughout  the  United 
States,  for  potential  response  action. 
Sites  on  the  NPL  may  be  the  subject  of 
Hazardous  Substance  Superfund  (Fund) 
financed,  or  responsible  party,  remedial 
actions.  Sites  are  deleted  from  the  NPL 
when  all  appropriate  response  actions 
have  been  implemented  or  investigation 
of  the  site  has  shown  that  the  site  poses 
no  significant  threat.  Any  sites  deleted 
from  the  NPL  remain  eligible  for  future 
response  actions  if  conditions  at  the  site 
are  later  found  to  warrant  such  action. 
Section  300.425(e)(3)  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  provides  that 
whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
site  shall  be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking 
System.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  Agency  efforts  to 
recover  costs  associated  with  response 
efforts.  Specific  information  about  this 
site  follows. 

Arkansas  City  Dump 

The  Arkansas  City  Dump  site  is 
located  in  Arkansas  City,  Kansas.  The 
EPA  published  a  Notice  of  Intent  to 
Delete  the  Arkansas  City  Dump  site 
from  the  NPL  on  September  20, 1995. 
The  EPA  also  published  a  notification  in 
the  principal  local  newspaper  on 
September  14, 1995.  The  comment 
period  ended  on  October  25, 1995.  The 
EPA  received  no  comments.  Entries  in 
the  Deletion  Docket  may  be  reviewed  at 
the  EPA  Region  VII  office  in  Kansas 
City,  Kansas,  and  at  the  Public  Library. 
125  East  Fifth  Avenue,  Arkansas  City, 
Kansas.  It  is  EPA's  policy  to  conduct  a 
Five- Year  Review  at  sites  in  which 
hazardous  substances  remain  above 
levels  which  allow  for  unlimited  use 
and  unrestricted  exposure.  The  EPA 
expects  to  complete  five-year  reviews  of 
the  remedial  action  at  the  Arkansas  City 
Dump  site  even  though  this  site  has 
been  deleted  from  the  NPL. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals! 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control. 


Dated:  February  6. 1996. 
Dennis  Grams, 

Regional  Administrator. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— (AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR. 
191  Comp..  p.  351;  E.O.  12580.  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — (Amended) 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Arkansas  City  Dump  Site,  Arkansas 
City,  Kansas". 

|FR  Doc.  96-4526  Filed  2-29-96;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  '     . 

44  CFR  Part  64 
[Docket  No.  FEMA-7635) 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849.  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  S\V.. 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 


administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
sub^dized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map. 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Associate  Director  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  the 
Regulator)'  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  because  the  rule  creates  no 
additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(0  of 
Executive  Order  12866  of  .September  30. 
1993.  Regulatorv  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paper%\ork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

f.\prii/;\p  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism.  October  2ti. 
1987.  3  CFR.  1987  Comp..  p.  252 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25.  1991.  56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 
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List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 


PART  64— {AMENDED] 

1 .  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

S64.6    [Aimnded] 

2.  The  tables  pubUshed  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/k)cation 


N«w  EHglblw    Emergency  Program 

Qewgia:  Fort  Gaines,  city  of,  Clay  County 

Oklahoma:  Davidson,  town  of,  Tillman  County 

Washington:  Yacott,  town  of,  Claris  County  

Montana:  Sanders  County,  unincorporated  areas 

North  Dakota:  Pingree,  city  of,  Stutsman  County 

Kentucky:  Rockcastle  Cowity,  unincorporated  areas  .. 

Michigan:  WeHs,  township  of.  Delta  County  

Ohk):  Washingtonville,  village  of,  Columbiana  arxj 
Mahoning  Counties. 

Tennessee:  Louisville,  town  of,  Blount  County 

Massachusetts:  Ashby,  town  of,  Middlesex  County  .... 

New  Ellgibles— Regular  Program 
New  York:  West  Hampton  Dunes,  village  of,  Suffolk 
Counly>. 

Wisconsin:  Sun  Prairie,  city  of,  Dane  County 

Texas:  Josephine,  city  of,  Collin  and  Hunt  Counties  ... 

Reinstatements 
Indlarta:  Harrison  County,  unincorporated  areas 


New  wOTSOj  • 

Leorria,  borough  of,  Bergen  County 

North  Arlington,  borough  of,  Bergen  County 

Pennsylvania: 

Churchill,  borough  of,  Allegheny  County 

Otiio,  township  of,  Allegheny  County 


Springdale,  borough  of,  Allegheny  County 

KiRxjck,  township  of,  Allegheny  County 

Scott,  townstiip  of,  Allegheny  County 

South  Park,  township  of,  Allegheny  County 

Hamilton,  township  of,  Monroe  County 

NOW  jorsoyt 

Midtand  Park,  borough  of,  Bergen  County 

Palisades  Park,  borough  of,  Bergen  County 

Pemsytvania:    Roscoe,    borough    of,    Washington 

County. 
New  Jersey: 

Garfiek),  city  of.  Bergen  County 

Tenafly,  borough  of,  Bergen  County 

Permsyivania: 

Shaler,  townstiip  of,  AHegtieny  County 

Califbmia,  borough  of,  Washington  County 

Dunlevy,  borough  of,  Washington  County  .. 


Community 
No. 


130550 
400204 
530269 
300072 
380126 
210331 
260388 
390087 

470405 
250178 

361649 

550573 
480756 

180085 


340045 
340055 

420023 
421089 

421282 
421073 
421100 
421165 
421888 

340051 

340061 
420858 

340037 

340076 

421101 
420848 
422133 


Effective  date  of  eligibifity 


December  5,  1995. 
Decembers,  1995. 
December  14,  1995 
December  20,  1995 
January  19.  1996. 
January  26,  1996. 

do. 

do 


do. 

January  31,  1996  . 

Decembers,  1995. 


December  11,  1995 
Decemt)er  15,  1995 


March  19,  1975,  Emerg.;  November  1.  1995,  Reg.; 
Novemt>er  1,  1995,  Susp.;  December  4,  1995, 
Rein. 

August  25,  1975,  Emerg.;  July  5,  1982.  Reg.;  Sep- 
tember 20, 1995,  Susp.;  December  4, 1995,  Rein. 

July  3,  1975,  Emerg.;  April  3,  1978,  Reg.;  Septemt)er 
20, 1995,  Susp.;  December  4. 1995.  Rein. 

July  2,  1974.  Emerg.;  December  15,  1974,  Reg.;  Oc- 
tofcier  4, 1995.  Susp.;  December  5,  1995.  Rein. 

September  26,  1975,  Emerg.;  November  4,  1988. 
Reg.;  October  4.  1995,  Susp.;  December  5,  1995, 
Rein. 

October  30,  1974,  Emerg.;  July  16.  1980,  Reg.;  Oc- 
tober 4.  1995,  Susp.;  December  5, 1995,  Rein. 

August  18.  1975,  Emerg,;  February  1,  1980,  Reg.; 
October  4,  1995.  Susp.;  December  6, 1995.  Rein. 

October  9,  1974,  Emerg.;  May  3,  1982,  Reg.;  Octo- 
ber 4, 1995,  Susp.;  December  12, 1995,  Rein. 

April  26,  1974,  Emerg.;  November  5. 1980,  Reg.;  Oc- 
tober 4,  1995,  Susp.;  December  12, 1995,  Rein. 

March  31,  1978.  Emerg.;  March  2,  1989,  Reg.;  Sep- 
tember 6, 1995,  Susp.;  December  15, 1995,  Rein. 

May  26,  1972,  Emerg.;  September  30,  1977,  Reg.; 
September  20,  1995,  Susp.;  December  18,  1995, 
Rein. 

May  22.  1975,  Emerg.;  June  1,  1982,  Reg.;  Septem- 
ber 20,  1995,  Susp.;  December  18,  1995,  Rein. 

March  20,  1975,  Reg.;  October  18,  1995,  Susp.;  De- 
cember 19,  1995.  Rein. 

May  5,  1972,  Emerg.;  September  20,  1995,  Reg.; 
Septemtier  20,  1995,  Susp.;  January  22,  1996, 
Rein. 

April  21,  1975.  Emerg.;  April  15,  1980,  Reg.;  Sep- 
tember 20,  1995,  Susp.;  January  22. 1996,  Rein. 

April  22,  1974,  Emerg.;  March  18,  1980,  Reg.;  Octo- 
ber 4,  1995,  Susp.;  January  22, 1996,  Rein. 

July  5,  1974,  Emerg.;  June  15,  1981.  Reg.;  Septem- 
ber 6. 1995,  Susp.;  January  22, 1996,  Rein. 

December  5,  1974,  Emerg.;  July  16,  1981,  Reg.;  Oc- 
tober 18.  1995,  Susp.;  January  22, 1996,  Rein. 


Cunent  effective 
map  date 


July  2,  1976. 
March  13.  1979. 


June  4, 1976. 


April  29.  1977. 


January  17.  1991. 
January  19,  1996. 

Novemt)er  1 . 
1995. 


September  20, 
1995. 
Do. 


October  4,  1995. 
Do. 


October  4, 1995. 

Septemt)er  6, 

1995. 
October  18, 1995. 


State/location 


Oakdale,  borough  of,  Allegheny  County 
Ross,  township  of,  Allegheny  County  .... 


PittstHirgh,  city  of,  Allegheny  County 

South  Fayette,  township  of,  Allegheny  County  ... 

Indiana:  Hendricks  County,  unincorporated  areas 

Virginia:  Haymaricet,  town  of.  Prince  William  County 

Pennsylvania: 

Ben  Avon,  borough  of,  Allegheny  County  

Wilkins,  township  of,  Allegheny  County 

East  Deer,  township  of,  Allegheny  County 

Iowa:  Humboldt,  city  of,  Humtx>klt  County 


Pennsylvania: 

Franklin  Park,  borough  of,  Allegheny  County 

MIIK/ale,  borough  of,  Allegheny  County  

SewKkly,  through  of,  Allegheny  County  


Indiana:  Princeton,  city  of,  Allegheny  County 


Community 
No. 


420059 
420^9 

420063 

421106 
180415 
510121 

420010 
420090 
421061 
190155 

420037 
420053 
420070 

180073 


Effective  date  of  eligfcility 


July  22,  1975.  Emerg.;  August  15.  1983,  Reg.;  Octo- 
ber 4.  1995,  Susp.;  January  22,  1996,  Rein. 

October  24,  1973,  Emerg.;  December  28,  1979 
Reg.;  October  4.  1995,  Susp.;  January  22.  1996 
Rein. 

April  13,  1973,  Emerg.;  December  15,  i98i,Reg. 
October  4,  1995,  Susp.;  January  22.  1996.  Rem. 

October  30,  1974.  Emerg.;  Febnjary  3,  1982,  Reg. 
October  4.  1995,  Susp.;  January  22,  1996,  Rein. 

March  17,  1975,  Emerg.;  March  16.  1981.  Reg. 
June  2,  1994,  Susp.;  January  22,  1996.  Rein. 

January  31.  1990,  Reg.;  January  5,  1995.  Susp. 
January  22,  1996,  Rein. 

June  2,  1976,  Emerg.;  July  16,  1981.  Reg.;  OcAdber 
4,  1995,  Susp.;  January  23,  1996,  Rein. 

March  16,  1973,  Emerg.;  September  29.  1978.  Reg.; 
October  4,  1995,  Susp.;  January  23,  1996,  Rein. 

February  5,  1975,  Emerg.;  August  15,  1980.  Reg.; 
October  4,  1995,  Susp.;  January  25,  1996,  Rein. 

January  28,  1975.  Emerg.;  May  19.  1981,  Reg.;  No- 
vember 6,  1991,  Susp.;  January  25,  1996,  Rein. 

January  10,  1975,  Emerg.;  January  1.  1982,  Reg.; 

Octot>er  4,  1995.  Susp.;  January  26,  1996,  Rein. 
May  21,  1973,  Emerg.;  July  16,  1979,  Reg.;  October 

4.  1995,  Susp.;  January  26.  1996.  Rein. 
November  22,  1974,  Emerg.;  September  14,  1979. 

Reg.;  October  4.  1995.  Susp.;  January  30.  1996. 

Rein. 
March  19.  1975.  Emerg.;  January  21,  1983.  Reg.; 
"  August  16,  1993,  Susp.;  January  30.  1996,  Rein. 


Current  effective 
map  date 


October  4.  1995 
Do. 

Do. 

Do. 
March  16,  198l. 
January  5.  1995. 

October  4,  1995. 

Do. 

Do. 
May  19.  1981. 

October  4.  1995. 
Do. 
Do. 

January  21.  1983. 


>  The  Village  of  West  Hampton  Dunes  has  adopted  the  Town  of  Southampton's  (CID  >365342)  FkxxJ  Insurance  Rate  Map  (FIRM)  and  Fkxx) 
Insurance  Study  dated  7-2-87  for  fkxxiplain  management  and  insurance  purposes. 
Code  for  reading  third  column:  Emerg.-  Emergency;  Reg.-  Regular;  Rein.-  Reinstatement;  Susp.-  Suspension;  With-  Withdrawn. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 
Issued:  February  20. 1996. 


^m 

Richard  W.  Krimm, 

^1 

Acting  Associate  Director,  Mitigation 
Directorate. 

^H 

[FR  Doc.  96-4815  Filed  2-29-96;  8:45  am] 

■ 

BILUNO  CODE  671B-06-f> 

■ 

■ 

September  6,                ^^1 
1995.                        ^H 

FEDERAL  COMMUNICATIONS 
COMMISSION 

September  20,              ^H 
1995.                        ^H 

■ 

47  CFR  Part  73 

[MM  Docket  No.  93-158;  RM-8239  and  RM- 
8317] 

October  18, 1995.          ^H 

Radio  Broadcasting  Services; 
Hazlehurst,  Utica  &  Vicksburg,  MS 

September  20,             ^H 
1995.                        ^H 

AGENCY:  Federal  Communications 
Conunission. 

^H 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  The  Commission  denies  the 
petition  filed  by  Donald  Brady 
("Brady"]  for  reconsideration  of  the 
Report  and  Order  in  MM  Docket  93- 
158,  59  FR  55593,  November  8, 1994. 
The  Report  and  Order  substituted 
Channel  265C2  for  Channel  225A,  Utica, 


Mississippi,  substituted  Channel  26 7 A 
for  Channel  266A,  Vicksburg, 
Mississippi,  and  substituted  Channel 
225A  for  Channel  265C3  at  Hazlehurst, 
Mississippi.  The  Notice  erroneously 
indicated  that  the  upgrade  at  Utica  was 
a  non-adjacent  upgrade  rather  than  an 
incompatible  channel  swap.  The 
Commission  concluded  that  it  was 
within  the  scope  of  the  Notice  to  treat 
the  Utica  upgrade  as  an  incompatible 
channel  swap,  thereby  obviating  the 
need  for  competing  expressions  of 
interest  in  the  channel.  With  this  action, 
this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
Douglas  W.  Webbink, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  96-4789  Filed  2-29-96;  8:45  am) 
BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  90-189;  RM-6904,  RM- 
7114,  RM-7186,  RM-7415.  RM-7298] 

Radio  Broadcasting  Services: 
Farmington,  Grass  Valley,  Jackson, 
Linden,  Placerville  and  Fair  Oaks,  CA, 
and  Carson  City  and  Sun  Valley,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule,  petition  for 

reconsideration. 

SUMMARY:  This  docurrent  dismisses  a 
Petition  for  Reconsideration  filed  by 
Gold  Country  Communications.  Inc. 
directd  to  th»  First  Report  and  Order  in 
this  proceeding.  Sec  60  FR  48425. 
September  19,  1995. 

EFFECTIVE  DATE:  March  1.  1996. 

FOR  FUTHER  INFORMATION  CONTACT: 
Robert  Havne.  Mass  Media  Bureau. 
(202)418-^2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Memorandum  Opmion 
and  Order  in  MM  Docket  No.  90-189. 
adopted  November  15.  1995.  and 
released  Februar\-  22,  1996.  The  full  te.\t 
of  this  decision  is  available  for 
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inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Brandi  (Room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  { 

Fednal  Communications  Conunisson. 
Douglas  W.  WdAink, 

Chief,  Policy  and  Rules  Division ,  Mass  Media 
Bureau. 

(FR  Doc.  96-4788  Filed  2-29-96;  8:45  am] 
aajJNG  CODE  snt-oi-f  | 

47  CFR  Part  73 

[MM  Doclwt  No.  92-81 ;  RM-7875] 

Television  Broadcasting  Services; 
Farmington  and  Gallup,  NM 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Pulitzer  Broadcasting 


K. 


UM 


Company,  reallots  Chaimel  3  from 
Gallup  to  Farmington,  New  Mexico,  as 
the  community's  second  local  television 
service,  and  modiHes  the  construction 
permit  of  Station  KOAV-TV 
accordingly.  See  57  FR  14554,  April  21, 
1992.  Channel  3  can  be  allotted  to 
Farmington  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.7  kilometers  (2.9  miles) 
southeast,  at  coordinates  36-41-48 
North  Latitude  and  108-10-39  West 
Longitude.  This  allotment  is  not  affected 
by  the  Commission's  temporary  fireeze 
on  new  television  allotments  in  certain 
metropolitan  areas.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  April  8, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-81, 
adopted  February  1, 1996,  and  released 
February  23, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
hitemational  Transcription  Service, 
hic,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AIMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  New 
Mexico,  is  amended  by  removing 
Chaimel  3  at  Gallup  and  adding 
Channel  3  at  Farmington. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-4786  Filed  2-29-96;  8:45  am) 
BILUNQ  CODE  STIZ-OI-^ 


Proposed  Rules 


Federal  Register 

Vol.  61,  No.  42 
Friday.  March  1,  1996 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Extension  of  Port  Limits  of  Columbus, 
Ohio 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
pertaining  to  the  field  organization  of 
Customs  by  extending  the  geographical 
Umits  of  the  port  of  Coliunbus,  Ohio,  to 
include  Rickenbacker  Airport  which  is 
currently  operating  as  a  user  fee  airport. 
The  boimdary  expansion  of  the 
Columbus  port  is  proposed  because 
enough  business  within  the  port  has 
shifted  to  Rickenbacker  Airport  to  make 
it  worthwhile  for  the  Customs  Service  to 
plan  to  relocate  its  port  offices  there.  If 
the  boimdaries  of  the  port  are  extended 
as  proposed,  the  Customs  Regulations 
would  also  be  amended  to  remove 
Rickenbacker  Airport's  designation  as  a 
user  fee  airport.  This  proposed  change 
is  being  made  as  part  of  Customs 
continuing  program  to  obtain  more 
efficient  use  of  its  personnel,  faciUties, 
and  resources  and  to  provide  better 
service  to  carriers,  importers,  and  the 
general  pubfic. 

DATES:  Conunents  must  be  received  on 
or  before  April  30, 1996. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
submitted  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rufings,  U.  S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington,  D.C.  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  1099  14th 
Street  NW.,  Suite  4000,  Washington, 
D.C.  on  regular  business  days  between 
the  hovus  of  9:00  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning,  Office  of  Field 
Operations,  (202)  927-0196. 


SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public, 
Customs  proposes  to  amend  §  101.3, 
Customs  Regulations  (19  CFR  101.3)  by 
extending  the  geographical  limits  of  the 
port  of  Columbus,  Ohio,  to  include  the 
territory  encompassing  Rickenbacker 
Airport.  Rickenbacker  Airport  is 
currently  a  user  fee  airport.  Much 
business  has  shifted  within  the  port  to 
Rickenbacker  Airport  to  make  it 
worthwhile  for  Customs  to  include  it 
within  the  Columbus  port  boundaries. 
Customs  even  plans  to  relocate  its 
offices  to  Rickenbacker  Airport.  If  the 
boundaries  of  the  port  of  Columbus  are 
extended  as  proposed,  the  Customs 
Regulations  would  also  be  amended  to 
remove  Rickenbacker  Airport  from  the 
list  of  user  fee  airports  in  §  122.15, 
Customs  Regulations.  If  the  proposal  is 
adopted.  Customs  will  use  existing 
staffing  to  service  the  expanded  area  of 
the  port  of  Columbus,  Ohio. 

Current  Port  Limits  of  Coliunbus 

The  current  port  limits  of  the  port  of 
Coliunbus,  Ohio  were  established  in 
Treasiuy  Decision  (T.D.)  82-9,  effective 
February  11, 1982.  The  current  port 
limits  of  the  port  of  Columbus  include 
all  of  the  territory  within  the  corporate 
'limits  of  Columbus,  Ohio,  all  of  ^e 
territory  completely  surrounded  by  the 
city  of  Columbus,  and  all  of  the  territory 
enclosed  by  Interstate  Highway  270 
(outer  belt),  which  completely 
siuTounds  the  city. 

Proposed  Extension  of  Port 

As  proposed,  the  expanded  port  limits 
of  Columbus,  Ohio,  would  encompass 
the  port  limits  set  forth  in  T.D.  82-9  as 
well  as  the  following  territory: 

Beginning  at  the  intersection  of  Rohr 
and  Lockboume  Roads,  then  proceeding 
southerly  along  Lockboume  Road  to 
Commerce  Street,  thence  easterly  along 
Commerce  Street  to  its  intersection  with 
the  N  &  W  raihoad  tracks,  then 
southerly  along  the  N  &  W  railroad 
tracks  to  the  Franklin-Pickaway  County 
Une,  thence  easterly  along  the  Franklin- 
Pickaway  County  line  to  its  intersection 
with  Pontius  Road,  then  northerly  along 
Pontius  Road  to  its  mtersection  with 
Rohr  Road,  thence  westerly  along  Rohr 


Road  to  its  intersection  with 
Lockboume  Road,  the  point  of 
beginning,  all  within  the  County  of 
Franklin,  State  of  Ohio. 

If  the  proposed  extension  of  the  port 
of  Columbus  is  adopted,  the  limits  in 
the  port  column  adjacent  to  the  listing 
of  Columbus  in  the  list  of  Customs  ports 
of  entry  in  19  CFR  101.3  and  the  list  of 
user  fee  airports  in  19  CFR  122.15  will 
be  amended  accordingly. 

Conunents 

Prior  to  adoption  of  this  proposal, 
consideration  will  be  given  to  written 
comments  timely  submitted  to  Customs. 
Submitted  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  section  1.4,  Treasury 
Department  Regulations  (31  CFR  1.4). 
and  section  103.11(b),  Customs 
Regulations  (19  CFR  103.1  Ifb)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Ruhngs.  1099  14th 
Street  NW.,  Suite  4000,  Washington, 
D.C. 

Authority 

This  change  is  proposed  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2,  66,  and  1624. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  routinely  establishes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommodate  the  volume  of     *' 
Customs-related  activity  in  various  parts 
of  the  country.  Thus,  although  this 
document  is  being  issued  with  notice 
for  public  comment,  because  it  relates  to 
agency  management  and  organization,  it 
is  not  subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Agency  organization  matters  such  as 
this  proposed  port  extension  are  exempt 
from  consideration  under  Executive 
Order  12866. 

Drafting  Information:  The  principal  author 
of  this  document  was  lanet  L.  Johnson. 
Regulations  Branch   However,  personnel 
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from  other  offices  peitidpated  in  its 
devBlofiiDBiit. 
GMCgil.Wain, 
Commissioner  of  Customs. 

Approved:  January  31, 1996. 
DnnkM.Ot:aaiieIl, 
Acting  Deputy  Assistant  Secretaiy  of  the 
Tnasury. 
[PR  Doc  96-^798  Filed  2-29-96;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart2  i 

fPodmMo.9SP-O0Ui 

ChlorofluorocartXMt  Propeliants  in 
Salf^raaaurlzad  Containers;  Addition 
to  Ust  of  Esaentiai  Uses 

AOENCV:  Food  and  Drug  Admimstration, 

HHS. 

ACIKM:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
grant  the  petition  of  Bryan  Corp.  (Bryan) 
to  add  sterile  aerosol  talc  to  the  list  of 
products  containing  a 
chlorofluorocaibon  (CFC)  propellant  for 
an  essential  use.  Essential  use  products 
are  exempt  from  FDA's  ban  on  the  use 
of  CFC  propeliants  id  FDA-regulated 
products  and  the  Environmental 
Protection  Agency's  (EPA's)  ban  on  the 
use  of  CFC's  in  pressurized  dispensers. 
This  document  proposes  to  amend 
FDA's  regulations  governing  use  of 
CFC's  to  include  sterile  aerosol  talc  as 
an  essential  use. 

DATES:  Written  comments  by  April  1. 
1996. 

ADDRESSES:  Submit  written  comments 
«to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  RockviUe.  MD  20857. 
FOR  FURTHER  MFORMATKM  COHTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  RockviUe,  MD  20855,  301-594- 
1049. 
SUPPLEMENTARY  INFORMATION: 

L  Backgronnd  I 

Under  §  2.125  (21  CFR  2.125),  any 
food,  drug,  device,  or  cosmetic  in  a  self- 
pressurized  container  that  contains  a 
CFC  propellant  for  a  nonessential  use  is 
adulterated  and/or  misbranded  imder 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  This  prohibition  is  based  on 


scientific  research  indicating  that  CFC's 
may  reduce  the  amount  of  ozone  in  the 
stratosphere  and  thereby  increase  the 
amount  of  ultraviolet  radiation  reaching 
the  earth.  An  increase  ia  ultraviolet 
radiation  may  increase  the  incidence  of 
skin  cancer,  change  the  climate,  and 
produce  other  adverse  effects  of 
unknown  magnitude  on  humans, 
animals,  and  plants.  Section  2.125(d) 
exempts  from  the  adulteration  and 
misbranding  provisions  of  §  2.125(c) 
certain  products  containing  CFC 
propeliants  that  FDA  determines 
provide  unique  health  benefits  that 
would  not  be  available  without  the  use 
of  a  CFC.  These  products  are  referred  to 
in  the  regulation  as  essential  uses  of 
CFC's  and  are  listed  in  §  2.125(e). 

Under  §  2.125(f),  any  person  may 
petition  the  agency  to  request  additions 
to  the  list  of  uses  considered  essential. 
To  demonstrate  that  the  use  of  a  CFC  is 
essential,  the  petition  must  be 
supported  by  an  adequate  showing  that: 
(1)  There  are  no  technically  feasible 
alternatives  to  the  use  of  a  CFC  in  the 
product;  (2)  the  product  provides  a 
substantial  health,  environmental,  or 
other  public  benefit  unobtainable 
without  the  use  of  the  CFC;  and  (3)  the 
use  does  not  involve  a  significant 
release  of  CFC's  into  the  atmosphere  or, 
if  it  does,  the  release  is  warranted  by  the 
consequence  if  the  use  were  not 
permitted. 

EPA  regulations  implementing 
provisions  of  the  Clean  Air  Act  contain 
a  general  ban  on  the  use  of  CFC's  in 
pressurized  dispensers  (40  CFR  82.64(c) 
and  82.66(d)).  These  regulations  exempt 
from  the  general  ban  "medical  devices" 
that  FDA  considers  essential  and  that 
are  listed  in  §  2.125(e).  Section  601(8)  of 
the  Clean  Air  Act  (42  U.S.C.  7671(8)) 
defines  "medical  device"  as  any  device 
(as  defined  in  the  Federal  Food,  Drug, 
and  Cosmetic  Act),  diagnostic  product, 
drug  (as  defined  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act),  and  drug 
dehvery  system,  if  such  device,  product, 
drug,  or  drug  delivery  system  uses  a 
class  I  or  class  n  ozone-depleting 
substance  for  which  no  safe  and 
effective  alternative  has  been  developed 
(and  where  necessary,  approved  by  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner));  and  if  such  device, 
product,  drug,  or  drug  delivery  system 
has,  alter  notice  and  opportunity  for 
public  comment,  been  approved  and 
determined  to  be  essential  by  the 
Commissioner  in  consultation  with  the 
Administrator  of  EPA  (the 
Administrator).  Class  I  substances 
include  CFC's,  halons,  carbon 
tetrachlonde,  methyl  chloroform, 
methyl  bromide,  and  other  chemicals 
not  relevant  to  this  docimient  (see  40 


CFR  part  82,  appendix  A  to  subpart  A). 
Class  n  substances  include 
hydrochlorofluorocarbons  (HCFC's)  (see 
40  CFR  part  82,  appendix  B  to  subpart 
A). 

n.  Petition  Received  by  FDA 

Bryan  submitted  a  petition  under 
§  2.125(fl  and  21  CFR  part  10  requesting 
an  addition  to  the  list  of  CFC  uses 
considered  essential.  The  petition  is  on 
file  under  the  docket  number  appearing 
in  the  heading  of  this  document  and 
may  be  seen  in  the  Dockets  Management 
Branch  (address  above).  The  petition 
requested  that  sterile  aerosol  talc  be 
included  in  §  2.125(e)  as  an  essential 
use  of  CFC's.  The  petition  contained  a 
disctission  supporting  the  position  that 
there  are  no  tedmically  feasible 
alternatives  to  the  use  of  CFC's  in  the 
product.  It  included  information 
showing  that  no  alternative  delivery 
systems  (e.g.,  the  pnevmiatic  atomizer) 
can  assiue  consistent  steriUty.  The 
petition  also  stated  that  Bryan  is 
unaware  of  any  appropriate  substitute 
propellents  (e.g.,  compressed  gases). 
Also,  the  petition  stated  that  the  product 
provides  a  substantial  health  benefit 
that  would  not  be  obtainable  without 
the  use  of  CFC's.  In  this  regard,  the 
petition  contained  information  to 
support  the  use  of  this  product  in  the 
treatment  of  malignant  pleural 
effusions,  a  condition  in  which  fluid 
acciunulates  in  the  space  between  the 
outside  surface  of  the  lung  and  the 
inside  siirface  of  the  chest  wall  (pleural 
cavity)  as  a  result  of  involvement  by  an 
imderiying  can£er.  The  petition  also 
provided  information  indicating  that 
use  of  the  product  wovdd  involve  a 
limited  release  of  CFC's  into  the 
atmosphere  and  the  release  is  warranted 
by  the  health  benefits  of  the  product. 

m.  FDA'S  Review  of  the  Petition 

The  agency  has  tentatively  decided 
that  for  many  patients  suffering  &t>m 
malignant  pleural  effusions,  the  use  of 
sterile  aerosol  talc  provides  a  special 
benefit  that  would  be  unavailable 
without  the  use  of  CFC's.  Based  on  the 
evidence  currently  before  it,  FDA  also 
agrees  that  the  use  of  CFC's  for  this 
product  does  not  involve  a  significant 
release  of  CFC's  into  the  atmosphere. 
Therefore,  FDA  is  proposing  to  amend 
§  2.125(e)  to  include  sterile  aerosol  talc 
administered  intrapleurally  by 
thoracoscopy  for  hiunan  use  in  the  list 
of  essential  uses  of  CFC  propellents.  A 
copy  of  this  document  has  been 
provided  to  the  Administrator. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 


12866  and  the  Regulatory  Flexibifity  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  aod,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  nUe  is 
'  consistent  with  the  regidatory 
philosophy  and  principles  identified  in 
the  Executive  Onler.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  agency  is  not  aware 
of  any  adverse  impact  of  this  proposed 
rule  will  have  on  any  small  entities,  the 
agency  certifies  that  the  proposed  nile 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  Therefore,  imder  the  Regulatory 
FlexibiUty  Act,  no  further  analysis  is 
required. 

V.  Opportunity  for  PubUc  Comment 

Interested  persons  may,  on  or  before 
April  1, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjecto  in  21  CFR  Part  2 

Administrative  practice  and 
procedure.  Cosmetics,  Devices,  Drugs, 
Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I^gs.  it  is  proposed  that 
21  CFR  part  2  be  amended  as  foUows: 

PART  2-QENERAL  ADMINISTRATIVE 
RULINGS  AND  DECISIONS 

1.  The  authority  citation  for  21  CFR 
part  2  continues  to  read  as  foUows: 

Authority:  Sees.  201,  301,  305, 402, 408, 
409.  501,  502,  505,  507,  512,  601,  701,  702, 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  335,  342,  346a,  348, 
351,  352,  355,  357,  360b,  361,  371,  372,  374); 
15  U.S.C.  402,  409. 


2.  Section  2.125  is  amended  by 
adding  new  paragraph  (e)(15)  to  read  as 
follows: 

S2.125    Use  of  chkKofluoroeartwn 
propeliants  In  •eH-praMurtzed  contalnera. 

•        •        •        •        • 

(e)  •  •  • 

(15)  Sterile  aerosol  talc  administered 
intrapleiuuUy  by  thoracoscopy  for 
human  use. 


Dated:  February  22, 1996. 
WilUam  K.  Hubbud, 

Associate  Convnissioner  for  Policy 

Coordination. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  324 

[DFAS  Regulation  540ai1-R] 

Defense  Finance  and  Accounting 
Service  Privacy  Act  Program 

AGENCY:  Defense  Finance  and 
Accounting  Service,  DOD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule 
estabUshes  the  Defense  Finance  and 
Accounting  Service  (DFAS)  Privacy  Act 
Program.  DFAS  was  estabUshed  to 
provide  finance  and  accoimting  services 
for  the  DoD  Components  and  other 
Federal  activities,  as  designated  by  the 
Comptroller,  DoD. 

The  Defense  Finance  and  Accounting 
Service  was  activated  on  January  15, 
1991,  to  improve  the  overaU 
effectiveness  of  DoD  financial 
management  through  the  consoUdation, 
standardization  and  integration  of 
finance  and  accoimting  systems, 
procedures  and  operations.  DFAS  is  also 
responsible  for  identifying  and 
implementing  finance  and  accounting 
requirements,  systems  and  functions  for 
appropriated  and  non-appropriated 
funds,  as  weU  as  working  capital, 
revolving  funds  and  trust  fund 
activities—including  security  assistance. 
DATES:  Comments  must  be  received  by 
April  30, 1996,  to  be  considered  by  the 
agency. 

ADDRESSES:  Send  comments  to  the 
Defense  Finance  and  Accoimting 
Service,  1931  Jefferson  Davis  Highway, 
Room  416,  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Genevieve  Tumey  (703)  607-5165  or 
DSN  327-5165. 

SUPPLBiENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 


Administration  and  Management.  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  SlOO  miUion  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materiaUy  alter  the  budgetary  impact  of 
entiUements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980.  The 

Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
E)efense. 

Paperwork  Redaction  Act.  The 

Director,  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

This  proposed  rule  establishes  the 
E)efense  Finance  and  Accounting 
Service  (DFAS)  Privacy  Act  Program. 
DFAS  was  established  to  provide 
finance  and  accounting  services  for  the 
DoD  Components  and  other  Federal 
activities,  as  designated  by  the 
Comptroller,  DoD. 

List  of  subjects  in  32  CFR  part  324 

Privacy. 

Accordingly,  32  CFR  part  324  is 
added  to  read  as  follows: 

PART  324-DFAS  PRIVACY  ACT 
PROGRAM 

Subpart  A-Qeneral  Infomiation 

324.1  Issuance  and  purpose. 

324.2  Applicability  and  scope. 

324.3  Policy. 

324.4  Responsibilities. 

Subpart  B  ttyatama  of  Records 

324.5  General  infonnation. 

324.6  Procedural  rules. 

324.7  Exemption  rules. 
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to  Reoonte 

324.8  Right  of  access. 

324.9  Notification  of  record's  existence. 

324.10  Individual  requests  for  access. 

324.11  Denials. 

324.12  Granting  individual  access  to  records 

324.13  Access  to  medical  and  psychological 
records. 

324.14  Relationship  between  the  Privacy  Act 
and  the  Freedom  of  Information  Act. 

Appendix  A  to  part  324  -  DFAS  Reporting 

Requirements 
Appendix  B  to  part  324  -  System  of  Records 

Notice 
Andmity:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C  552a).  , 

Subpart  A  -  Generai  infonnation 

1324.1  Issuance  and  purpose. 

The  Defense  Finance  and  Accounting 
Service  fully  implements  the  policy  and 
pn)cedures  of  the  Privacy  Act  and  the 
DoD  5400.11-R\  'Department  of 
Defense  Privacy  Pro^tun'  (see  32  CFR 
part  310).  This  regulation  supplements 
the  DoD  Privacy  F*rogram  only  to 
establish  poUcy  for  the  IDefense  Finance 
and  Accoimting  Service  (DFAS)  and 
provide  DFAS  imique  procedures. 

1324.2  AppNcsMNty  and  scope. 

This  regulation  applies  to  all  DFAS, 
Headquarters,  DFAS  Centers,  the 
Financial  System  Organization  (FSO), 
and  other  organizational  components.  It 
appUes  to  contractor  personnel  who 
have  entered  a  contractual  agreement 
with  DFAS.  Prospective  contractors  will 
be  advised  of  their  responsibiUties 
under  the  Privacy  Act  Program. 

1324.3  Poliey.  ' 

DFAS  personnel  vnll  comply  with  the 
Privacy  Act  of  1974,  the  DoD  Privacy 
Program  and  the  DFAS  Privacy  Act 
Program.  Strict  adherence  is  required  to 
ensure  uniformity  in  the 
implementation  of  the  DFAS  Privacy 
Act  Program  and  to  create  conditions 
that  wiU  foster  public  trust.  Personal 
information  maintained  by  DFAS 
organizational  elements  will  be 
safeguarded.  Information  will  be  made 
available  to  the  individual  to  whom  it 
pertains  to  the  maximum  extent 
practicable.  Specific  DFAS  policy  is 
provided  for  Privacy  Act  training, 
responsibihties,  reporting  procediues 
and  implementation  requirements. 
DFAS  Components  will  not  define 
poUcy  for  the  Privacy  Act  Program. 

1324.4  ResponsMtmss. 
(a)  Director.  DFAS. 


'  Copies  may  be  obtained  at  cost  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 


(1)  Ensures  the  DFAS  Privacy  Act 
Program  is  implemented  at  all  DFAS 
locations. 

(2)  The  Director,  DFAS,  vdll  be  the 
Final  Denial  Appellate  Authority.  This 
authority  may  be  delegated  to  the 
Director  for  Resource  Management. 

(3)  Appoints  the  Director  for  External 
Affairs  and  Administrative  Support,  or 
a  designated  replacement,  as  the  DFAS 
Headquarters  Privacy  Act  Officer. 

(b)  DFAS  Headquarters  General 
Counsel. 

(1)  Ensures  uniformity  is  maintained 
in  legal  rulings  and  interpretation  of  the 
Privacy  Act. 

(2)  Consuhs  with  DoD  General 
Counsel  on  final  denials  that  are 
inconsistent  with  other  final  decisions 
within  DoD.  Responsible  to  raise  new 
legal  issues  of  potential  significance  to 
other  Government  agencies. 

(3)  Provides  advice  and  assistance  to 
the  DFAS  Director,  Center  Directors, 
and  the  FSO  as  required,  in  the 
discharge  of  their  responsibilities 
pertaining  to  the  Privacy  Act. 

(4)  Acts  as  the  DFAS  focal  point  on 
Privacy  Act  litigation  with  the 
Department  of  Justice. 

(5)  Reviews  Headquarters'  denials  of 
initial  requests  and  ap{)eals. 

(c)  DFAS  Center  Directors. 

(1)  Ensures  that  all  DFAS  Center 
personnel,  all  personnel  at  subordinate 
levels,  and  contractor  personnel 
working  with  personal  data  comply 
with  the  DFAS  Privacy  Act  Program. 

(2)  Serves  as  the  DFAS  Center  IniUal 
Denial  Authority  for  requests  made  as  a 
result  of  denying  release  of  requested 
information  at  locations  within  DFAS 
Center  authority.  Initial  denial  authority 
may  not  be  redelegated.  Initial  denial 
appeals  will  be  forwarded  to  the 
appropriate  DFAS  Center  marked  to  the 
attention  of  the  DFAS  Center  Initial 
Denial  Authority. 

(d)  Director.  FSO. 

(1)  Ensures  that  FSO  and  subordinate 
personnel  and  contractors  working  with 
personal  data  comply  with  the  Privacy 
Act  Program. 

(2)  Serves  as  the  FSO  Initial  Denial 
Authority  for  requests  made  as  a  result 
of  denying  release  of  requested 
informatjon  at  locations  wnthin  FSO 
authority.  FSO  Initial  denial  authority 
may  not  be  redelegated. 

(3)  Appoints  a  Privacy  Act  Officer  for 
the  FSO  and  each  Financial  System 
Activity  (FSA). 

(e)  DFAS  Headquarters  Privacy  Act 
Officer. 

(1)  Establishes,  issues  and  updates 
policy  for  the  DFAS  Privacy  Act 
Program  and  monitors  compliance. 
Serves  as  the  DFAS  single  point  of 
contact  on  all  matters  concerning 


Privacy  Act  policy.  Resolves  any 
conflicts  resulting  from  implementation 
of  the  DFAS  Privacy  Act  Program 
pohcy. 

(2)  Serves  as  the  DFAS  single  point  of 
contact  with  the  Department  of  Defense 
Privacy  Office.  This  duty  may  be 
delegated. 

(3)  Ensures  that  the  collection, 
maintenance,  use  and/or  dissemination 
of  records  of  identifiable  personal 
information  is  for  a  necessary  and 
lawful  purpose,  that  the  information  is 
current  and  accurate  for  the  intended 
use  and  that  adequate  security 
safeguards  are  provided. 

(4)  Monitors  system  notices  for  agency 
systems  of  records.  Ensures  that  new, 
amended,  or  altered  notices  are 
promptly  prepared  and  published. 
Reviews  all  notices  submitted  by  the 
DFAS  Privacy  Act  Officers  for 
correctness  and  submits  same  to  the 
Department  of  Defense  Privacy  Office 
for  pubhcation  in  the  Federal  Register. 
Maintains  and  publishes  a  Usting  of 
DFAS  Privacy  Act  system  notices. 

(5)  Establishes  DFAS  Privacy  Act 
reporting  requirement  due  dates. 
Compiles  all  Agency  reports  and 
submits  the  completed  annual  report  to 
the  Defense  Privacy  Office.  DFAS 
reporting  requirements  are  provided  in 
Appendix  A  to  this  part. 

(6)  Conducts  annual  Privacy  Act 
Program  training  for  DFAS  Headquarters 
(HQ)  personnel.  Ensures  that 
subordinate  DFAS  Center  and  FSO 
Privacy  Act  Officers  fulfill  annual 
training  requirements. 

(f)  FSO  and  Financial  System 
Activities  (FSAs)  Legal  Support.  The 
FSO  and  subordinate  FSA 
organizational  elements  will  be 
supported  by  the  appropriate  DFAS-HQ 
or  DFAS  Center  General  Coimsel  office. 

(g)  DFAS  Centerfs)  Assistant  General 
'Counsel. 

(1)  Ensures  uniformity  is  maintained 
in  legal  rulings  and  interpretation  of  the 
Privacy  Act  and  this  regulation. 
Consults  with  the  DFAS-HQ  General 
Counsel  as  required. 

(2)  Provides  advice  and  assistance  to 
the  DFAS  Center  Director  and  the  FSA 
in  the  discharge  of  his/her 
responsibiUties  pertaining  to  the  Privacy 
Act. 

(3)  Coordinates  on  DFAS  Center  and 
the  FSA  denials  of  initial  requests. 

(h)  DFAS  Center  Privacy  Act  Officer. 

(1)  Implements  and  administers  the 
DFAS  Privacy  Act  Program  for  all 
personnel,  to  include  contractor 
personnel,  within  the  Center,  Operating 
Locations  (OpLocs)  and  Defense 
Accoimting  Offices  (DAOs). 

(2)  Ensiues  that  the  collection, 
maintenance,  use,  or  dissemination  of 


records  of  identifiable  personal 
information  is  in  a  manner  that  assures 
that  such  action  is  for  a  necessary  and 
lawful  purpose;  the  information  is 
timely  and  accurate  for  its  intended  use; 
and  that  adequate  safeguards  are 
provided  to  prevent  misuse  of  such 
information.  Advises  the  Program 
Manager  that  systems  notices  must  be 
published  in  the  Federal  Register  prior 
to  collecting  or  maintenance  of  the 
information.  Submits  system  notices  to 
the  DFAS-HQ  Privacy  Act  Officer  for 
review  and  subsequent  submission  to 
the  Department  of  Defense  Privacy 
Office. 

(3)  Administratively  controls  and 
processes  Privacy  Act  requests.  Ensures 
that  the  provisions  of  this  regulation 
and  the  DoD  Privacy  Act  Program  are 
followed  in  processing  requests  for 
records.  Ensures  all  Privacy  Act  requests 
are  promptly  reviewed.  Coordinates  the 
reply  with  other  organizational  elements 
as  required. 

(4)  Prepares  denials  and  partial 
denials  for  the  Center  Director's 
signature  and  obtain  required 
coordination  with  the  assistant  General 
Counsel.  Responses  will  include  written 
justification  citing  a  specific  exemption 
or  exemptions. 

(5)  Prepares  input  for  the  annual 
Privacy  Act  Report  as  required  using  the 
guideUnes  provided  in  Appendix  A  to 
this  part. 

(6;  Conducts  training  on  the  DFAS 
Privacy  Act  Program  for  Center 
personnel. 

(i)  FSO  Privacy  Act  Officer. 

(1)  Implements  and  acuninisters  the 
DFAS  Privacy  Act  Program  for  all 
personnel,  to  include  contractor 
personnel,  within  the  FSO. 

(2)  Ensures  that  the  collection, 
maintenance,  use,  or  dissemination  of 
records  of  identifiable  personal 
information  is  in  a  manner  that  assures 
that  such  action  is  for  a  necessary  and 
lawful  piu^ose;  the  information  is 
timely  and  acctuate  for  its  intended  use; 
and  that  adequate  safeguards  are 
provided  to  prevent  misuse  of  such 
information.  Advises  the  Program 
Manager  that  systems  notices  must  be 
pubhshed  in  the  Federal  Register  prior 
to  collecting  or  maintenance  of  the 
information.  Submits  system  notices  to 
the  DFAS-HQ  Privacy  Act  Officer  for 
review  and  subseqiient  submission  to 
the  Department  of  Defense  Privacy 
Office. 

(3)  Administratively  controls  and 
processes  Privacy  Act  requests.  Ensures 
that  the  provisions  of  this  regulation 
and  the  DoD  Privacy  Act  Pn^am  are 
followed  in  processing  requests  for 
records.  Ensure  all  Privacy  Act  requests 
are  promptly  reviewed.  Coordinate  the 


reply  writh  other  organizational  elements 
as  required. 

(4)  Prepares  denials  and  partial 
denials  for  signature  by  the  Director, 
FSO  and  obtains  required  coordination 
with  the  assistant  General  Counsel. 
Responses  will  include  written 
justification  citing  a  specific  exemption 
or  exemptions. 

(5)  Prepares  input  for  the  annual 
Privacy  Act  Report  (RCS:  DD- 
DA&M(A)1379)  as  required  using  the 
guidelines  provided  in  Appendix  A  to 
this  part. 

(6)  Conducts  training  on  the  DFAS 
Privacy  Act  Program  for  FSO  personnel. 
.   (j)  DFAS  employees. 

(1)  Will  not  disclose  any  personal 
information  contained  in  any  system  of 
records,  except  as  authorized  by  this 
regulation. 

(2)  Will  not  maintain  any  official  files 
which  are  retrieved  by  name  or  other 
personal  identifier  without  first 
ensuring  that  a  system  notice  has  been 
published  in  the  Federal  Register. 

(3)  Reports  any  disclosures  of 
personal  information  from  a  system  of 
records  or  the  maintenance  of  any 
system  of  records  not  authorized  by  this 
regulation  to  the  appropriate  Privacy 
Act  Officer  for  action. 

(k)  DFAS  system  managers  (SM). 

(1)  Ensures  adequate  safeguards  have 
been  established  and  are  enforced  to 
prevent  the  misuse,  imauthorized 
disclosure,  alteration,  or  destruction  of 
personal  information  contained  in 
system  records. 

(2)  Ensures  that  all  persoimel  who 
have  access  to  the  system  of  records  or 
are  engaged  in  developing  or 
supervising  procedures  for  handling 
records  are  totally  aware  of  their 
responsibilities  to  protect  personal 
information  established  by  the  DFAS 
Privacy  Act  Program. 

(3)  Evaluates  each  new  proposed 
system  of  records  during  the  planning 
stage.  The  following  factors  should  be 
considered: 

(i)  Relationship  of  data  to  be  collected 
and  retained  to  the  purpose  for  which 
the  system  is  maintained.  All 
information  must  be  relevant  to  the 
purpose. 

(ii)  The  impact  on  the  purpose  or 
mission  if  categories  of  information  are 
not  collected.  All  data  fields  must  be 
necessary  to  accomplish  a  lawful 
purpose  or  mission. 

(iii)  Whether  informational  needs  can 
be  met  without  using  personal 
identifiers. 

(iv)  The  disposition  schedule  for 
information. 

(v)  The  method  of  disposal. 

(vi)  Cost  of  maintaining  the 
information. 


(4)  Complies  vsrlth  the  publication 
requirements  of  DoD  5400. 11-R. 
'Department  of  Defense  Privacy 
Program'  (see  32  CFR  part  310).  Submits 
final  publication  requirements  to  the 
appropriate  DFAS  Privacy  Act  Officer. 

(1)  DFAS  program  managerfs). 
Reviews  system  alterations  or 
amendments  to  evaluate  for  relevancy 
and  necessity.  Reviews  will  be 
conducted  annually  and  reports 
prepared  outUning  the  results  and 
corrective  actions  taken  to  resolve 
problems.  Reports  will  be  forwarded  to 
the  appropriate  Privacy  Act  Officer. 

(m)  Federal  government  contractors. 
When  a  DFAS  organizational  element 
contracts  to  accomplish  an  agency 
function  and  performance  of  the 
contract  requires  the  operation  of  a 
system  of  records  or  a  portion  thereof, 
DoD  5400.11 -R,  'Department  of  Defense 
Privacy  Program'  (see  32  CFR  part  310) 
and  this  part  apply.  For  purposes  of 
criminal  penalties,  the  contractor  and  its 
employees  shall  be  considered 
employees  of  DFAS  during  the 
performance  of  the  contract. 

(1)  Contracting  Involving  Operation  of 
Systems  of  Records.  Consistent  with 
Federal  Acquisition  Regulation  (FAR)  ^ 
and  the  DoD  Supplement  to  the  Federal 
Acquisition  Regulation  (DFAR)  *,  Part 
224.1,  contracts  involving  the  operation 
of  a  system  of  records  or  portion  thereof 
shall  specifically  identify  the  record 
system,  the  work  to  be  performed  and 
shall  include  in  the  solicitations  and 
resulting  contract  such  terms 
specifically  prescribed  by  the  FAR  and 
DFAR. 

(2)  Contracting.  For  contracting 
subject  to  this  part,  the  Agency  shall; 

(i)  Informs  prospective  contractors  of 
their  responsibilities  under  the  DFAS 
Privacy  Act  Program. 

(ii)  Establishes  an  internal  system  for 
reviewring  contractor  performance  to 
ensure  compliance  with  the  DFAS 
Privacy  Act  Program. 

(3)  Exceptions.  This  rule  does  not 
apply  to  contractor  records  that  are: 

U)  Established  and  maintained  solely 
to  assist  the  contractor  in  making 
internal  contractor  management 
decisions,  such  as  records  maintained 
by  the  contractor  for  use  in  managing 
the  contract. 

(ii)  Maintained  as  internal  contractor 
employee  records,  even  when  used  in 
conjunction  with  providing  goods  or 
services  to  the  agenc\'. 

(4)  Contracting  procedures.  The 
Defense  Acquisition  Regulator.'  Council 


'Copies  may  be  obtained  al  cost  (rom  the 
Superintendent  of  Documents.  PO  Box  37195. 
Pittsburgh.  PA  15250-7954. 

>S«e  footnote  2  to  §  324.4(m)(l) 
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is  responsible  for  developing  the 
specific  policies  and  procedures  for 
soliciting,  awarding,  and  administering 
contracts. 

(5)  Disclosing  records  to  contractors. 
Disclosing  records  to  a  contractor  for 
use  in  performing  a  DFAS  contract  is 
considered  a  disclosure  within  DFAS. 
The  contractor  is  considered  the  agent 
of  DFAS  when  receiving  and 
maintaining  the  records  for  the  agency. 

Subpart  B  -  Systems  of  Records 

{324^   Qaneral  Infonnatlon. 

(a)  The  provisions  of  DoD  5400, 11 -R, 
'Department  of  Defense  Privacy 
Program'  (see  32  CFR  part  310)  apply  to 
all  DFAS  systems  of  records.  DFAS 
Privacy  Act  Program  Procedural  Rules, 
DFAS  Exemption  Rules  and  System  of 
Record  Notices  are  the  three  types  of 
documents  relating  to  the  Privacy  Act 
Program  that  must  be  published  in  the 
Federal  Register. 

(b)  A  system  of  records  used  to 
retrieve  records  by  a  name  or  some  other 
personal  identifier  of  an  individual 
must  be  under  DFAS  control  for 
consideration  imder  this  regulation. 
DFAS  wiU  maintain  only  those  Systems 
of  Records  that  have  been  described. 
through  notices  published  in  the 
Federal  Register. 

(1)  First  amendment  guarantee.  No 
records  will  be  maintained  that  describe 
how  individuals  exercise  their  rights 
guaranteed  by  the  First  Amendment 
unless  maintenance  of  the  record  is 
expressly  authorized  by  Statute,  the 
individual  or  for  an  authorized  law 
enforcement  purpose. 

(2)  Conflicts.  In  case  of  conflict,  the 
provisions  of  DoD  5400.1 1-R  take 
precedence  over  this  supplement  or  any 
DFAS  directive  or  procedure  concerning 
the  collection,  maintenance,  use  or 
disclosure  of  information  from 
individual  records. 

(3)  Record  system  notices.  Record 
system  notices  are  published  in  the 
Federal  Register  as  notices  and  are  not 
subject  to  the  rule  making  procedures. 
The  pubUc  must  be  given  30  days  to 
comment  on  any  proposed  routine  uses 
prior  to  implementing  the  system  of 
record. 

(4)  Amendments.  Amendments  to 
system  notices  are  submitted  m  the 
same  manner  as  the  original  notices. 

$324.6    Procadurai  rules. 

DFAS  procedural  rules  (regulations 
having  a  substantial  and  direct  impact 
on  the  public)  must  be  published  in  the 
Federal  Register  first  as  a  proposed  rule 
to  allow  for  public  comment  and  then 
as  a  final  rule.  Procedural  rules  will  be 
submitted  through  the  appropriate 


DFAS  Privacy  Act  Officer  to  the 
Department  of  Defense  Privacy  Office. 
Appendix  B  to  this  part  provides  the 
correct  format.  Guidance  may  be 
obtained  from  the  DFAS-HQ  and  DFAS 
Center  Records  Managers  on  the 
preparation  of  procedural  rules  for. 
publication. 

§  324.7    Exemption  rules. 

(a)  Submitting  proposed  exemption 
rules.  Each  proposed  exemption  rule 
submitted  for  publication  in  the  Federal 
Register  must  contain:  The  agency 
identification  and  name  of  the  record 
system  for  which  an  exemption  will  be 
established;  The  subsection(s)  of  the 
Privacy  Act  which  grants  the  agency 
authority  to  claim  an  exemption  for  the 
system;  The  particular  subsection(s)  of 
the  Privacy  Act  from  which  the  system 
will  be  exempt;  and  the  reasons  why  an 
exemption  from  the  particular 
subsection  identified  in  the  preceding 
subparagraph  is  being  claimed.  No 
exemption  to  all  provisions  of  the 
Privacy  Act  for  any  System  of  records 
will  be  granted.  Only  the  Director, 
DFAS  may  make  a  determination  that  an 
exemption  should  be  established  for  a 
system  of  record. 

(b)  Submitting  exemption  rules  for 
publication.  Exemption  rules  must  be 
published  in  the  Federal  Register  first 
as  proposed  rules  to  allow  for  public 
comment,  then  as  final  rules.  No  system 
of  records  shall  be  exempt  from  any 
provision  of  the  Privacy  Act  until  the 
exemption  rule  has  been  published  in 
the  Federal  Register  as  a  final  rule.  The 
DFAS  Privacy  Act  Officer  wall  submit 
proposed  exemption  rules,  in  proper 
format,  to  the  Defense  Privacy  Office,  for 
review  and  submission  to  the  Federal 
Register  for  publication.  Amendments 
to  exemption  rules  are  submitted  in  the 
same  manner  as  the  original  exemption 
rules. 

(c)  Exemption  for  classified  records. 
Any  record  in  a  system  of  records 
maintained  by  the  Defense  Finance  and 
Accounting  Service  which  falls  within 
the  provisions  of  5  U.S.C.  552a(k)(l) 
may  be  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d), 
(e)(1),  (e)(4)(G)-(e)(4)(I)  and  (fl  to  the 
extent  that  a  record  system  contains  any 
record  properly  classified  under 
Executive  Order  12589  and  that  the 
record  is  required  to  be  kept  classified 
in  the  interest  of  national  defense  or 
foreign  policy.  This  specific  exemption 
rule,  claimed  by  the  IDefense  Finance 
and  Accounting  Service  under  authority 
of  5  U.S.C.  552a(k)(l),  is  applicable  to    . 
all  systems  of  records  maintained, 
including  those  individually  designated 
for  an  exemption  herein  as  well  as  those 
not  otherwise  specifically  designated  for 


an  exemption,  which  may  contain 
isolated  items  of  properly  classified 
information 

(1)  General  exemptions.  [Reserved] 

(2)  Specific  exemptions.  [Reserved] 

Subpart  C  -  Individual  Access  to 
Records 

§  324.8    Right  of  accesa. 

The  provisions  of  DoD  5400.11-R, 
'Department  of  Defense  Privacy 
Program'  (see  32  CFR  part  310)  apply  to 
all  DFAS  persoimel  about  whom  records 
are  maintained  in  systems  of  records. 
All  information  that  can  be  released 
consistent  with  apphcable  laws  and 
regulations  should  be  made  available  to 
the  subject  of  record. 

§  324.9    Notification  of  record's  existence. 

All  DFAS  Privacy  Act  Officers  shall 
establish  procedures  for  notifying  an 
individual,  in  response  to  a  request,  if 
the  system  of  records  contains  a  record 
pertaining  to  him/her. 

§  324.10    Individual  requests  for  access. 

Individuals  shall  address  requests  for 
access  to  records  to  the  appropriate 
Privacy  Act  Officer  by  mail  or  in  person. 
Requests  for  access  should  be 
acknowledged  within  10  working  days 
after  receipt  and  provided  access  within 
30  working  days.  Every  effort  will  be 
made  to  provide  access  rapidly; 
however,  records  cannot  usually  be 
made  available  for  review  on  the  day  of 
request.  Requests  must  provide 
information  needed  to  locate  and     ' 
identify  the  record,  such  as  individual 
identifiers  required  by  a  particular 
system,  to  include  the  requester's  full 
name  and  social  security  number. 

§324.11    Denials. 

Only  a  designated  denial  authority 
may  deny  access.  The  denial  must  be  in 
writing. 

§  324.1 2    Granting  individual  access  to 
records. 

(a)  The  individual  should  be  granted 
access  to  the  original  record  (or  exact 
copy)  without  any  changes  or  deletions. 
A  record  that  has  been  amended  is 
considered  the  original. 

(b)  The  DFAS  component  that 
maintains  control  of  the  records  will 
provide  an  area  where  the  records  can 
be  reviewed.  The  hours  for  review  will 
be  set  by  each  DFAS  location. 

(c)  The  custodian  will  require 
presentation  of  identification  prior  to 
providing  access  to  records.  Acceptable 
identification  forms  include  military  or 
government  civilian  identification 
cards,  driver's  license,  or  other  similar 
photo  identification  dociunents. 


(d)  Individuals  may  be  accompanied 
by  a  person  of  their  own  choosing  when 
reviewing  the  record;  however,  the 
custodian  will  not  discuss  the  record  in 
the  presence  of  the  third  person  without 
written  authorization. 

(e)  On  request,  copies  of  the  record 
will  be  provided  at  a  cost  of  $.15  per 
page.  Fees  will  not  be  assessed  if  the 
cost  is  less  that  $30.00.  Individuals 
requesting  copies  of  their  official 
personnel  records  are  entitled  to  one 
free  copy  and  then  a  charge  will  be 
assessed  for  additional  copies. 

§  324.1 3    Access  to  medical  and 
psychological  records. 

Individual  access  to  medical  and 
psychological  records  should  be 
provided,  even  if  the  individual  is  a 
minor,  unless  it  is  determined  that 
access  could  have  an  adverse  effect  on 
the  mental  or  physical  health  of  the 
individual.  In  this  instance,  the 
individued  will  be  asked  to  provide  the 
name  of  a  personal  physician,  and  the 
record  will  be  provided  to  that 
physician  in  accordance  with  guidance 
in  E)epartment  of  Defense  5400.11-R, 
'Department  of  Defense  Privacy 
Program'  (see  32  CFR  part  310). 

§  324.14    Relationship  between  the  Privacy 
Act  and  the  Freedom  of  Information  Act 

Access  requests  that  specifically  state 
or  reasonably  imply  that  they  are  made 
imder  FOIA,  are  processed  pursuant  to 
the  DFAS  Freedom  of  Information  Act 
Regulation.  Access  requests  that 
specifically  state  or  reasonably  imply 
that  they  are  made  imder  the  PA  are 
processed  pursuant  to  this  regulation. 
Access  requests  that  cite  both  the  FOIA 
and  the  PA  are  processed  under  the  Act 
that  provides  the  greater  degree  of 
access.  Individual  access  should  not  be 
denied  to  records  otherwise  releasable 
under  the  PA  or  the  FOIA  solely 
because  the  request  does  not  cite  the 
appropriate  statute.  The  requester 
should  be  informed  which  Act  was  used 
in  granting  or  denying  access. 

Appendix  A  to  part  324-DFAS  Reporting 
Requirements 

By  February  1,  of  each  calendar  year, 
DFAS  Centers  and  Financial  Systems 
Organizations  will  provide  the  DFAS 
Headquarters  Privacy  Act  Officer  with 
the  following  information: 

1.  Total  number  of  access  requests 
granted  in  whole: 

2.  Total  number  of  access  requests 
granted  in  part: 

3.  Total  number  of  access  requests 
wholly  denied: 

4.  Total  number  of  access  requests  for 
which  no  record  was  foimd: 

5.  Total  number  of  Amendment 
Requests  Granted  in  whole: 


6.  Total  number  of  Amendment 
Requests  Granted  in  part: 

7.  Total  number  of  Amendment 
Requests  wholly  denied: 

8.  The  results  of  reviews  undertaken 
in  response  to  paragraph  3a  of 
Appendix  1  to  OMB  Circular  A-130*. 

Appendix  B  to  part  324-System  of  Records 
Notice 

The  following  data  captions  are 
required  for  each  system  of  records 
notice  published  in  the  Federal 
Register.  An  explanation  for  each 
caption  is  provided. 

1.  System  identifier.  The  system 
identifier  must  appear  in  all  system 
notices.  It  is  limited  to  21  positions, 
including  agency  code,  file  niunber, 
symbols,  punctuation,  and  spaces. 

2.  Security  classification.  Self 
explanatory.  (E)oD  does  not  publish  this 
caption.  However,  each  agency  is 
responsible  for  maintaining  the 
information.) 

3.  System  name.  The  system  name 
must  indicate  the  general  nature  of  the 
system  of  records  and,  if  possible,  the 
general  category  of  individuals  to  whom 
it  pertains.  Acronyms  should  be 
estabhshed  parenthetically  following 
the  first  use  of  the  name  (e.g.,  "Field 
Audit  Office  Management  Information 
System  (FMIS)').  Acronyms  shall  not  be 
used  unless  preceded  by  such  an 
explanation.  The  system  name  may  not 
exceed  55  character  positions,  including 
punctuation  and  spaces. 

4.  Security  classification.  This 
category  is  not  published  in  the  Federal 
Register  but  is  required  to  be  kept  by  the 
Headquarters  Privacy  Act  Officer. 

5.  System  location,  a.  For  a  system 
maintained  in  a  single  location,  provide 
the  exact  office  name,  organizational 
identity,  routing  symbol,  and  full 
mailing  address.  Do  not  use  acronyms  in 
the  location  address. 

b.  For  a  geographically  or 
organizationally  decentralized  system, 
describe  each  level  of  organization  or 
element  that  maintains  a  portion  of  the 
system  of  records. 

c.  For  an  automated  data  system  with 
a  central  computer  facility  and  input  or 
output  terminals  at  geographically 
separate  locations,  list  each  location  by 
category. 

d.  If  multiple  locations  are  identified 
by  type  of  organization,  the  system 
location  may  indicate  that  official 
maiUng  addresses  are  published  as  an 
appendix  to  the  agency's  compilation  of 
systems  of  records  notices  in  the 
Federal  Register.  If  no  address  directory 


*  Copies  available  from  the  OfTice  of  Personnel 
Management,  1900  E.  Street,  Washington.  IX 
2041S. 


is  used,  or  if  the  addresses  in  the 
directory  are  incomplete,  the  address  of 
each  location  where  a  portion  of  the 
record  system  is  maintained  must 
appear  under  the  'system  location' 
caption. 

e.  Classified  addresses  shall  not  be 
listed  but  the  fact  that  they  are  classified 
shall  be  indicated. 

f.  The  U.S.  Postal  Service  two-letter 
state  abbreviation  and  the  nine-digit  zip 
code  shall  be  used  for  all  domestic 
addresses. 

6.  Categories  of  individuals  covered 
by  the  system.  Use  clear,  non  technical 
terms  which  show  the  specific 
categories  of  individuals  to  whom 
records  in  the  system  pertain.  Broad 
descriptions  such  as  'all  DFAS 
personnel'  or  'all  employees'  should  be 
avoided  unless  the  term  actually  reflects 
the  category  of  individuals  involved. 

7.  Categories  of  records  in  the  system. 
Use  clear,  non  technical  terms  to 
describe  the  types  of  records  maintained 
in  the  system.  The  description  of 
doaunents  should  be  limited  to  those 
actually  retained  in  the  system  of 
records.  Source  documents  used  only  to 
collect  data  and  then  destroyed  should 
not  be  described. 

8.  Authority  for  maintenance  of  the 
system.  The  system  of  records  must  be 
authorized  by  a  Federal  law  or 
Executive  Order  of  the  President,  and 
the  specific  provision  must  be  cited. 
When  citing  federal  laws,  include  the 
popular  names  (e.g..  "5  U.S.C.  552a,  The 
Privacy  Act  of  1974')  and  for  Executive 
Orders,  the  official  titles  (e.g.,  "Executive 
Order  9397,  Numbering  System  for 
Federal  Accounts  Relating  to  Individual 
Persons'). 

9.  Purpose(sj.  The  specific  purpose(s) 
for  which  the  system  of  records  was 
created  and  maintained;  that  is.  the  uses 
of  the  records  within  DFAS  and  the  rest 
of  the  Department  of  Defense  should  be 
listed. 

10.  Routine  uses  of  records 
maintained  in  the  system,  including 
categories  of  users  and  purposes  of  the 
uses.  All  disclosures  of  the  records 
outside  DoD.  including  the  recipient  of 
the  disclosed  information  and  the  uses 
the  recipient  will  make  of  it  should  be 
listed.  If  possible,  the  specific  activity  or 
element  to  which  the  record  may  be 
disclosed  (e.g.,  'to  the  Department  of 
Veterans  Affairs,  Office  of  Disability 
Benefits')  should  be  listed.  General 
statements  such  as  'to  other  Federal 
Agencies  as  required'  or  "to  any  other 
appropriate  Federal  Agency'  should  not 
be  used.  The  blanket  routine  uses, 
published  at  the  beginning  of  the 
agency's  compilation,  applies  to  all 
system  notices,  unless  the  individual 
system  notice  states  otherwise. 


UM  I 
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11.  Disdosure  to  consumer  reporting 
agencies:  This  entry  is  optional  for 
OBitain  debt  collection  systems  of 
records. 

12.  Paiides  and  practices  for  storing, 
retneving.  accessing,  retaining,  and 
disposing  of  records  in  the  system.  This 
section  is  divided  into  four  parts. 

13.  Storage:  The  method(s)  used  to 
store  the  infonnation  in  the  system  (e.g., 
'automated,  maintained  in  computers 
and  computer  output  products'  or 
'manual,  maintained  in  paper  files'  or 
'hybrid,  maintained  in  paper  files  and  in 
computers')  should  be  stated.  Storage 
does  not  refer  to  the  container  or  fiacility 
in  whidi  the  records  are  kept. 

14.  Retrievability:  How  records  are 
letrieved  from  the  system  (e.g.,  'by 
name.'  'by  SSN,'  or  'by  name  and  SSN'] 
should  be  indicated. 

15.  Safeguards:  The  categories  of 
agency  personnel  who  use  the  records 
and  tluMe  responsible  for  protecting  the 
records  from  imauthorized  access 
should  be  stated.  Generally  the  methods 
used  to  protect  the  records,  such  as 
safes,  vauhs,  locked  cabinets  or  rooms, 
guards,  visitor  registers,  personnel 
screening,  or  computer  'fail-safe' 
systems  softvrare  should  be  identified. 
Safeguards  should  not  be  described  in 
such  detail  as  to  compromise  system 
security. 

16.  Retention  and  disposal:  Describe 
how  long  records  are  maintained.  When 
a^ropriate,  the  length  of  time  records 
are  maintained  by  the  agency  in  an 
active  status,  when  they  are  transferred 
to  a  Federal  Records  Center,  how  long 
they  are  kept  at  the  Federal  Records 
Center,  and  when  they  are  transferred  to 
the  National  Archives  or  destroyed 
should  be  stated.  If  records  eventually 
are  destroyed,  the  method  of  destruction 
(e.g.,  shredding,  burning,  pulping,  etc.) 
should  be  stated.  If  the  agency  rule  is 
dted,  the  appUcable  disposition 
schedule  shall  also  be  identified. 

17.  System  managerfs)  and  address. 
The  title  (not  the  name)  and  address  of 
the  official  or  officials  responsible  for 
managing  the  system  of  records  should 
be  listed.  If  the  title  of  the  specific 
official  is  unknown,  such  as  with  a  local 
sjrstem,  the  local  director  or  office  head 
as  the  S3rstem  manager  should  be 
indicated.  For  geographically  separated 
or  organizationally  decentralized 
activities  with  which  individuals  may 
correspond  directly  when  exercising 
their  rights,  the  position  or  title  of  each 
category  of  officials  responsible  for  the 
system  or  portion  thereof  should  be 
hsted.  Addresses  that  already  are  listed 
in  the  agency  address  directory  or 
simply  refer  to  the  directory  should  not 
be  induded. 


18.  Notification  procedures.  (1) 
Notification  procedures  describe  how  an 
individual  can  determine  if  a  record  in 
the  system  pertains  to  him/her.  If  the 
record  system  has  been  exempted  from 
the  notification  requirements  of 
subsection  (f)(1)  or  subsection  (e)(4)(G) 
of  the  Privacy  Act,  it  should  be  so 
stated.  If  the  system  has  not  been 
exempted,  the  notice  must  provide 
sufficient  information  to  enable  an 
individual  to  request  notification  of 
whether  a  record  in  the  system  pertains 
to  him/her.  Merely  referring  to  a  DFAS 
regulation  is  not  sufficient.  This  section 
should  also  include  the  title  (not  the 
name)  and  address  of  the  official 
(usually  the  Program  Manager)  to  whom 
the  request  must  be  directed;  any 
specific  information  the  individual  must 
provide  in  order  for  DFAS  to  respond  to 
the  request  (e.g.,  name,  SSN,  date  of 
birth,  etc.);  and  any  description  of  proof 
of  identity  for  verification  purposes 
required  for  personal  visits  by  the 
requester. 

19.  Record  access  procedures.  This 
section  describes  how  an  individual  can 
review  the  record  and  obtain  a  copy  of 
it.  If  the  system  has  been  exempted  from 
access  and  publishing  access  procediues 
under  subsections  (d)(1)  and  (e)(4)(H), 
respectively,  of  the  Privacy  Act,  it 
should  be  so  indicated.  If  the  system  has 
not  been  exempted,  describe  the 
procedures  an  individual  must  follow  in 
order  to  review  the  record  and  obtain  a 
copy  of  it,  including  any  requirements 
for  identity  verification.  If  appropriate, 
the  individual  may  be  referred  to  the 
system  manager  or  another  DFAS 
official  who  shall  provide  a  detailed 
description  of  the  access  procedures. 
Any  addresses  already  listed  in  the 
address  directory  should  not  be 
repeated. 

20.  Contesting  records  procedures. 
This  section  describes  how  an 
individual  may  challenge  the  denial  of 
access  or  the  contents  of  a  record  that 
pertains  to  him  or  her.  If  the  system  of 
record  has  been  exempted  from 
allowing  amendments  to  records  or 
publishing  amendment  procedures 
under  subsections  (d)(1)  and  (e)(4)(H), 
respectively,  of  the  Privacy  Act,  it 
should  be  so  stated.  If  the  system  has 
not  been  exempted,  this  caption 
describes  the  procedures  an  individual 
must  follow  in  order  to  challenge  the 
content  of  a  record  pertaining  to  him/ 
her,  or  explain  how  he/she  can  obtain 
a  copy  of  the  procedures  (e.g.,  by 
contacting  the  Program  Manager  or  the 
appropriate  DFAS  Privacy  Act  Officer). 

21.  Record  source  categories:  If  the 
system  has  been  exempted  from 
publishing  record  source  categories 
under  subsection  (e)(4)(I)  of  the  Privacy 


Act,  it  should  be  so  stated.  If  the  system 
has  not  been  exempted,  this  caption 
must  describe  where  DFAS  obtained  the 
information  maintained  in  the  system. 
Describing  the  record  sources  in  general 
terms  is  sufficient;  specific  individuals, 
organizations,  or  institutions  need  not 
be  identified. 

22.  Exemptions  claimed  for  the 
system.  If  no  exemption  has  been 
estabUshed  for  the  system,  indicate 
'None.'  If  an  exemption  has  been 
established,  state  under  which  provision 
of  the  Privacy  Act  it  is  established  (e.g., 
'Portions  of  this  system  of  records  may 
be  exempt  under  the  provisions  of  5 
U.S.C.  552a(k)(2).') 

Dated:  February  26, 1996. 


L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  96-4750  Filed  2-29-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  71-8-6938b;  FRL-6424-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kern 
County  Air  Pollution  Control  District, 
Sacramento  Metropolitan  Air  Quality 
RAanagement  District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  oxides  of  nitrogen 
(NOx)  emissions  from  the  operations  of 
stationary  gas  tiubines  and  the  removal 
of  a  rule  from  the  SIP  that  controls  NO. 
emissions  from  steam  generators  used  in 
the  oil  production  operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  NO*  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 


rule,  no  further  activity  is  contemplated 
in  relaticm  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  dociunent.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  1, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
Kern  County  Air  Pollution  Control 

District,  2700  M  Stieet.  Suite  290, 

Bakersfield,  CA  93301. 
Sacramento  Metropolitan  Air  Quality 

Management  District,  8411  Jackson 

Road,  Sacramento,  CA  95826. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Rulemaking  Section  (A- 
5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Kern  County  Air 
Pollution  Control  District's  (KCAPCD) 
Rule  425,  Cogeneration  Gas  Turbine 
Engines  (Oxides  of  Nitrogen),  and 
Sacramento  Metropolitan  Air  QuaUty 
Management  Distiict's  (SMAQMD)  Rule 
413,  Stationary  Gas  Turbines.  The  rule 
being  removed  from  the  SIP  is  KCAPCD 
Rule  425,  Oxides  of  Nitrogen  Emissions 
from  Steam  Generators  Used  in 
Thermally  Enhanced  Oil  Recovery — 
Western  Kern  County  Fields.  The 
KCPACD  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  November  18, 1993  and  the 
SMAQMD  rule  was  submitted  on  June 
16, 1995.  For  further  information,  please 
see  the  information  provided  in  the 
Direct  Final  action  which  is  located  in 
the  Rules  Section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  January  30, 1996. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  96-4572  Filed  2-29-96;  8:45  am) 
BILLMQCOOE  e6«0-«»-P 

40CFRPart52 
[MI44-01-7147b;  FRL-5408-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action.  USEPA 
proposes  to  approve  the  State 
Implementation  Plan  (SIP)  revision  for 
the  Wayne  County,  Michigan, 
particulate  matter  nonattainment  area. 
The  SIP  submittal  consists  of  State 
Administrative  Rule  374  (R  336.1374), 
effective  July  26, 1995.  and  is  intended 
to  satisfy  the  contingency  measures 
requirement  specified  in  section 
172(c)(9)  of  the  Clean  Air  Act.  In  the 
final  rules  section  of  this  Federal 
Register,  USEPA  is  approving  the  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal,  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  pubUc  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The 
USEPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  bv  April  1. 
1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Bramch  (AT-18J). 
USEPA  Region  5.77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18J),  USEPA  Region  5.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  353-8328. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 


section  of  this  Federal  Register.  Copies 
of  the  request  and  the  USEPA's  analysis 
are  available  for  inspection  at  the 
following  address:  (It  is  reconunended 
that  you  telephone  Christos  Panos  at 
(312)  353-8328  before  visiting  the 
Region  5  Office.) 

United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  Air  Toxics  and  Radiation  Branch. 
77  West  Jackson  Boulevard.  Chicago.  Illinois 
60604-3590 

Authority:  42  U.S.C.  -401-7671(q) 

Dated:  December  14,  1995. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
IFR  Doc.  96-*849  Filed  2-29-96;  8:45  am! 
BILLMC  COOE  (SaO-SCM* 


40  CFR  Part  52 

[MD3-1-7132,  MD2S-2-6170;  FRL-5432-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Major  VOC  Source  RACT 
and  Minor  VOC  Source  Requirements 

AGENCY:  Envu-onmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  conditional 
approval  of  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
Mar\'land.  These  revisions  pertain  to 
Mar>'land's  major  source  volatile 
organic  compound  (\'OC)  reasonably 
available  control  technology  (R.^CT) 
regulation  and  minor  VOC  source 
requirements.  The  RACT  regulation 
applies  to  major  VOC  sources  that  are 
not  covered  by  Maryland's  categorv 
specific  VOC  RACT  regulations.  The 
minor  source  requirements  apply  to 
smaller  VOC  sources  that  are  not 
covered  by  R,\CT  regulations  EPA  is 
proposing  approval  of  these  SIP 
revisions  on  the  condition  that  the  State 
of  Maryland  certifies  that  it  has 
determined  and  imposed  RACT  for  all 
the  major  VOC  sources  covered  by  the 
VOC  RACT  regulation,  and  has 
submitted  those  enforceable  ii.\CT 
determinations  to  EPA  as  SIP  revisions. 
That  certification  must  be  made  by  the 
Manland  Department  of  the 
Environment  by  no  later  than  one  year 
from  the  date  EPA  promulgates  final 
conditional  approval  of  this  SIP 
revision.  If  the  State  fails  to  do  so.  that 
final  conditional  approval  will  convert 
to  a  disapproval.  This  action  is  l>eing 
taken  in  accordance  with  the  SIP 
submittal  and  revision  provisions  of  the 
Act. 

DATES:  Comments  must  be  received  on 
or  before  April  1.  1996. 


UM 
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:  Comments  may  be  mailed  to 
Ktarda  L.  Spink,  Associate  Director,  Air, 
Radiatian.  and  Toxics  Division, 
Maikode  3AT00,  U.S.  Environmental 
Protectkn  Agency,  Region  m,  841 
CSiestnut  Building.  Philadelphia. 
Pttmsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
nannal  buaness  hours  at  the  Air, 
RadiatiaD.  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  m.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107;  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  RIRTTCR  iNF0fttlATK3N  CONTACT: 
Maria  A.  Pino.  (215)  597-9337,  at  the 
EPA  Region  m  office,  or  via  e-mail  at 
pinojnuiaOepamail.epa.gov.  While 
infonnation  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  in  address. 
SUPPLBENTARY  MFORMATION:  On  April 
5, 1991,  the  State  of  Maryland  formally 
sutnnittBd  amendments  to  its  air  quality 
regulations  to  EPA  as  a  SIP  revision. 
Among  the  amendments  submitted  were 
revisions  to  COMAR  26.11.06.06, 
Maryland's  minor  VOC  source 
req^iirements.  Also  included  in 
Maryland's  April  5, 1991  SIP  revision 
request  was  the  addition  of  COMAR 
26.11.19.02G,  which  requires  RACT  for 
major  sources  of  VOC  that  are  not 
covered  by  Maryland's  category  specific 
VOC  RACT  regulations.  Throughout  the 
remainder  of  this  notice,  COMAR 
26.11.19.02G  shall  be  termed 
Maryland's  generic  major  source  VOC 
RACT  regulation.  All  other  amendments 
submitted  to  EPA  in  Maryland's  April  5, 
1991  SIP  revision  request  have  been 
approved  into  Maryland's  SIP  through 
separate  rulemaking  actions.  (See  58  FR 
83085.  59  FR  60908  and  60  FR  2018.) 
This  rulemaking  action  only  pertains  to 
the  portion  of  Maryland's  April  5, 1991 
submittal  related  to  the  addition  of 
COMAR  26.11.19.02G,  Maryland's 
generic  major  VOC  source  RACT 
regulation,  and  revisions  to  COMAR 
26.11.06.06,  Maryland's  minor  VOC 
source  requirements. 

On  June  8. 1993,  the  Maryland 
Department  of  the  Environment  again 
submitted  amendments  to  its  air  quality 
regulations  to  EPA  as  a  SIP  revision. 
The  June  8, 1993  submittal  establishes 
statewide  applicability  for  Maryland's 
majfv  VOC  source  generic  RACT 
regulation  and  category  specific  VOC 
RACT  regulations,  lowers  the 
applicability  threshold  for  VOC  RACT 
regulations,  expands  the  geographic 
applicdiility  of  Maryland's  minor  VOC 
source  requirements,  and  corrects 


deficiencies  in  Maryland's  Stage  I  Vapor 
Recovery  regulation.  This  rulemaking 
action  pertains  only  to  the  amendments 
contained  in  Maryland's  )une  8,  1993 
submittal  related  to  its  generic  major 
VOC  source  RACT  regulation  and  its 
minor  VOC  source  regulations,  COMAR 
26.11. 19.02G  and  COMAR  26.ll.06.06, 
respectively.  All  other  regulations 
contained  in  the  June  8,  1993  submittal 
were  the  subject  of  a  separate 
rulemaking  action.  (See  60  FR  2018.) 
As  required  by  40  CFR  51.102,  \i\e 
State  of  Maryland  has  certified  that 
public  hearings  with  regard  to  these 
proposed  revisions  were  held  in 
Maryland  on  October  11, 1990  in 
Annapolis,  Maryland  and  on  November 
17,  18,  and  20,  1992  in  Frederick, 
Centreville.  and  Columbia,  respectively. 
EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document. 

I.  Background 

To  comply  with  the  RACT  provisions 
of  the  Act,  Maryland  was  required  to 
expand  its  RACT  regulations  to  apply 
statewide.  It  had  to  adopt  all  RACT 
regulations  for  all  VOC  sources  for 
which  EPA  has  published  a  Control 
Techniques  Guideline  (CTG)  and  all 
major  non-CTG  VOC  sources  (so-called 
generic  VOC  sources)  with  the  potential 
to  emit  >  25  TPY  in  Cecil  County  and 
the  Baltimore  nonattainment  area  and  > 
50  TPY  in  the  remainder  of  the  State. 
These  major  non-CTG  sources  are 
subject  to  Maryland's  generic  VOC 
RACT  regulation. 

n.  EPA  Evaluation  and  Proposed 
Action 

The  following  is  EPA's  evaluation  and 
proposed  action  for  the  State  of 
Maryland.  Detailed  descriptions  of  the 
amendments  addressed  in  this 
document,  and  EPA's  evaluation  of  the 
amendments,  are  contained  in  the 
technical  support  document  (TSD) 
prepared  for  these  revisions.  Copies  of 
the  TSD  are  available  from  the  EPA 
Regional  office  listed  in  the  ADDRESSES 
section  of  this  document. 

State  Submitta]:  Maryland's  generic 
major  source  VOC  RACT  regulation, 
COMAR  26.11.19.02G,  was  originally 
submitted  to  EPA  on  April  5,  1991  to 
comply  with  the  RACT  Fix-up 
requirements  of  section  182(a)(2)  of  the 
Act.  COMAR  26.11. 19.G2G  required 
RACT  for  sources  in  the  Baltimore  and 


the  Maryland  portion  of  pre-enactment 
Washington,  DC  nonattainment  areas 
with  the  potential  to  emit  >  100  TPY  of 
VOC  and  which  were  not  subject  to 
COMAR  26.11.11,  26.11.13.  or 
26.11. 19.03-.15,JvIary land's  category- 
specific  VOC  RACT  regulations. 

Subsequently,  Maryland  revised  its 
generic  major  source  VOC  RACT 
regulation  to  comply  with  the  RACT 
Catch-up  provisions  of  section  182(b)(2) 
of  the  Act.  The  regulation  was  revised 
to  make  it  appUcable  statewide  and  to 
apply  to  "major  stationary  sources  of 
VOC"  rather  than  to  VOC  sources  that 
have  the  potential  to  emit  >  100  TPY. 
The  term  "major  stationary  source  of 
VOC,"  COMAR  26.11.19.01B(4),  is 
defined  as  any  stationary  source  with 
the  potential  to  emit:  (a)  25  TPY  of  VOC 
or  more  in  the  Qty  of  Baltimore  and 
Anne  Arundel,  Baltimore,  Carroll,  Cecil. 
Harford,  and  Howard  Counties,  and  (b) 
.50  TPY  in  the  remainder  of  the  State. 
Approval  of  the  addition  of  this  term  to 
Maryland's  SIP  was  the  subject  of  a 
separate  rulemaking  action.  (See  60  FR 
2018.) 

Fiuthermore,  Maryland  revised 
COMAR  26.11. 19.02G  to  require  non- 
CTG  generic  VOC  sources  to  notify 
Maryland  by  August  15, 1993  if  they  are 
major  sources  subject  to  RACT.  Under 
Maryland's  regulation,  these  sources 
were  required  to  submit  a  vmtten  RACT 
proposal  and  schedule  for  compliance 
by  November  15, 1993.  These  sources 
must  comply  with  RACT,  as  determined 
by  Maryland,  by  no  later  than  May  15. 
1995.  Upon  Maryland's  approval  of  a 
RACT  proposal,  the  regulation  requires 
the  State  to  either  amend  the  source's 
permit  to  operate  to  incorporate  the 
RACT  conditions,  adopt  a  regulation 
that  reflects  the  RACT  requirement,  or 
issue  an  order  that  includes  the  RACT 
requirement.  Finally,  COMAR 
26.11.19.02G  states  that  Maryland  will 
submit  all  RACT  determinations  to  EPA 
for  approval  via  the  federal  rulemaking 
process  for  incorporation  into  the  SIP. 

Maryland's  minor  VOC  source 
regulation.  COMAR  26.11.06.06,  was 
also  submitted  as  part  of  Maryland's 
RACT  Fix-ups.  (See  58  FR  50307.)  This 
regulation  was  applicable  in  the 
Baltimore  and  the  Maryland  portion  of 
the  pre-enactment  Washington.  DC 
nonattainment  areas.  This  regulation 
exempted  sources  which  were  subject  to 
other  VOC  regulations,  including  RACT 
as  estabhshed  by  Maryland  pursuant  to 
COMAR  26.11. 19.02G. 

Maryland  amended  COMAR 
26.1 1.06.06 A  (Applicability)  to  expand 
the  applicability  of  COMAR 
26.11.06.06C-E  (VOC- Water  Separators. 
VOC  Disposal,  and  Exceptions) 
statewide.  Additionally,  Maryland's 
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minor  source  regulation,  COMAR 
26.11.06.06B  (Control  of  VOC  from 
Installations),  was  revised  to  add  new 
requirements  for  sources  located  in 
Cecil  County  and  the  counties  which 
were  added  to  the  Maryland  portion  of 
the  Washington,  DC  nonattainment  area, 
namely  Calvert,  Charles,  and  Frederick 
Counties.  Sources  in  these  newly 
regulated  areas,  Calvert,  Cecil,  Qiarles. 
and  Frederick  Counties,  are  reqiiired  to 
reduce  their  VOC  emissions  by  85 
percent  overall.  Finally.  COMAR 
26.11.06.06A  was  revised  to  exempt 
sources  "subject  to  the  provisions  oP' 
Maryland's  generic  major  source  VOC 
RACT  regulation.  COMAR  26.11.19.02G. 
from  the  requirements  of  COMAR 
26.11.06.06.  Thus,  sources  subject  to 
COMAR  26.11.19.02G,  which  have  not 
yet  had  a  RACT  determination  approved 
by  Maryland,  are  not  subject  to  any  VOC 
emission  standard. . 

EPA's  Evaluation:  Through  revisions 
made  to  Maryland  general  VOC 
regulation.  COMAR  26.11.06.06.  its 
geographic  applicability  was  expanded, 
resulting  in  Uie  regulation  of  sources 
which  were  previously  not  regiilated. 
However,  other  specific  amendments  to 
COMAR  26.11.06.06.  found  at 
26.11.06.06A,  narrowed  the 
applicability  of  COMAR  26.11.06.06B 
such  that  certain  sources  in  Maryland's 
pre-enactment  nonattainment  areas  that 
were  previously  subject  to  COMAR 
26.11.06.06B  are  no  longer  covered  by 
any  enforceable  emissions  liinit  until 
such  time  as  Maryland  approves  RACT 
standards  for  them  pursuant  to  the 
requirements  its  generic  major  VOC 
RACT  regulation.  COMAR  26.11. 19.02G. 
This  results  in  a  lapse  of  coverage  for 
previously  regulated  non-CTG  generic 
sources  major  VOC  sources  in  the  State 
of  Maryland. 

Maryland's  generic  major  source  VOC 
RACT  regulation.  COMAR  26.11.19.02G, 
requires  all  case-by-case,  category- 
specific  or  source-specific  RACT 
requirements  to  be  submitted  as  SIP 
revisions  to  EPA.  It  does  not,  itself, 
contain  enforceable  RACT  standards  for 
these  major  non-CTG  VOC  sources. 
Because  COMAR  26.11.19.02G  does  not, 
in  and  of  itself,  fully  satisfy  the  Act's 
requirements  requiring  for  RACT  on  all 
major  VOC  sources,  it  is  not 
unconditionally  approvable.  The  Act's 
major  source  RACT  requirements  will 
be  fully  satisfied  only  when  Maryland 
detennines  and  imposes  actual  RACT 
standards  on  the  generic  sources  and 
submits  those  RACT  determinations  to 
EPA  as  SIP  revisions. 

EPA  has  evaluated  Maryland's  generic 
major  soiuce  VOC  RACT  regulation  and 
its  minor  VOC  source  regulations  for 
consistency  with  the  Act  and  EPA 
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regulations,  and  has  found  that  they  do 
not  fully  comply  with  the  Act's  major 
source  RACT  requirements. 

However,  in  a  letter  dated  February  7, 
1996.  Maryland  affirmed  that  it  will 
submit  all  RACT  determinations  for 
major  sources  of  VOC  in  the  state,  and 
will  provide  a  written  statement  to  EPA 
that,  to  the  best  of  its  knowledge,  there 
are  no  other  sources  subject  to  the  RACT 
requirement. 

'Therefore.  EPA  is  proposing  approval 
of  this  SIP  revision  on  the  condition  that 
the  Maryland  Department  of  the 
Environment  certifies  that  it  has 
determined  and  imposed  RACT  for  the 
major  VOC  sources  covered  by  COMAR 
26.11.19.02G,  and  has  submitted  those 
enforceable  and  approvable  RACT 
determinations  to  EPA  as  SIP  revisions. 
If  the  State  fails  to  do  so,  that  final 
conditional  approval  will  convert  to  a 
disapproval  using  the  mechanism 
described  below. 

Proposed  Action:  Piusuant  to  section 
110(k){4)  of  the  Act,  EPA  is  proposing 
to  approvei'conditionally,  the  addition 
of  and  subsequent  revisions  to  COMAR 
26.11. 19.02G  and  the  revisions  to 
COMAR  26.11.06.06A  and  B  submitted 
by  the  State  of  Maryland  on  April  5, 
1991  and  June  8, 1993.  In  order  to 
receive  a  full  approval  for  meeting  the 
non-CTG  RACT  requirement,  the 
Maryland  Department  of  the 
Environment  must  certify  that  it  has 
determined  and  imposed  approvable 
RACT  standards  for  its  major  non-CTG 
VOC  sources,  pitfsuant  to  COMAR 
26.11.19.02G,  and  submitted  those 
approvable  RACT  rules  to  EPA  as  SIP 
revisions.  If  the  State  submits  the  case- 
by-case  RACT  rules,  the  conditional 
approval  will  remain  in  place  imtil  such 
time  as  EPA  takes  final  action  approving 
or  disapproving  the  case-by-case  SIP 
revisions.  When  EPA  detennines  that 
Maryland  has  submitted  approvable 
case-by-case  RACT  determinations  for 
its  non-CTG  major  VOC  sources,  EPA 
will  convert  the  conditional  approval  to 
a  full  approval.  A  dociunent  will  be 
published  in  the  Federal  Register 
annoimcing  that  the  SIP  revision  has 
been  fully  approved.  If  Maryland  fails  to 
submit  approvable  rules,  the  EPA 
Regional  Administrator  will  make  a 
finding,  by  letter,  that  the  conditional 
approval  is  converted  to  a  disapproval 
and  the  clock  for  imposition  of 
sanctions  under  section  179(a)  of  the 
Act  will  start  as  of  the  date  of  the  letter. 
Subsequently,  a  document  will  be 
published  in  the  Federal  Register 
annoimcing  that  the  SIP  revision  has 
been  disapproved. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Rogatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205.  EPA  the 
most  cost-effective  and  least 
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burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the 
conditional  approval  action  proposed 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
millinn  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
proposes  to  conditionally  approve  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

This  action  has  been  classified  as  a 
Table  3  action  imder  the  SIP  processing 
guidelines  of  the  July  10, 1995 
memorandum  from  the  Assistant 
Administrator  for  Air  and  Radiation. 
Table  3  actions  are  delegated  for 
Regional  Administrator  decision  and 
signofT.  The  OMB  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  this 
SIP  revision,  pertaining  to  Maryland's 
major  source  VOC  RACT  and  minor 
VOC  source  requirements,  will  be  based 
on  whether  it  meets  the  requirements  of 
section  110{a)(2)(A)-(K),  and  Part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51 . 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons.- 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping     i 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  16, 1996. 
Stanley  L.  Laskowsld. 
Acting  Regional  Administrator,  Region  III. 
[PR  Doc  96-4832  Filed  2-29-96:  8:45  ami 
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40  CFR  Part  300 

[Fm.-6433-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Ptan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Kummer  Sanitary  Landfill  from  the 


National  Priorities  List;  Request  for 
Comments. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  Kummer  Sanitary  Landfill 
Site  fi'ora  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  which  U.S.  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken  by  U.S.  EPA  and 
the  State  of  Minnesota.  Both  Agencies 
have  determined  that  no  further  Federal 
response  under  CERCLA  is  appropriate. 
Any  necessary  future  response  actions 
will  be  undertaken  by  the  State  imder 
the  Minnesota  Landfill  Law  enacted  in 
1994. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before 
April  1. 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Terry  Roundtree  (SR-6J),  Remedial 
Project  Manager  or  Gladys  Beard  (SR- 
6J),  Associate  Remedial  Project 
Manager,  Office  of  Superfund,  U.S.  EPA. 
Region  V,  77  W.  Jackson  Blvd..  Chicago, 
IL  60604.  Comprehensive  information 
on  the  site  is  available  at  U.S.  EPA's 
Region  V  office  and  at  the  local 
information  repository  located  at:  The 
Bemidji  City  Library,  6th  and  Beltrami. 
Bemidji.  MN  56601.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  address 
and  phone  number  for  the  Regional 
Docket  Officer  is  Jan  Pfundheller  (H-7J). 
U.S.  EPA.  Region  V,  77  W.  Jackson 
Blvd.,  Chicago.  IL  60604,  (312)  353- 
5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  {SR-6J),  Associate 
Remedial  Project  Manager,  Office  of 
Superftind,  U.S.  EPA,  Region  V.  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604.  (312) 
886-7253  or  Cheryl  Allen  (P-19J), 
Office  of  Public  Affairs,  U.S.  EPA. 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)353-6196. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
QI.  Deletion  Procedures 

rV.  Basis  for  Intended  Site  Deletion 


I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Kiunmer  Sanitary 
Landfill  Site  fitjm  the  National  Priorities 
List  (NPL).  which  constitutes  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  and  requests  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  may  present  a  significant  risk 
to  pubUc  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fimd  (Fund) 
or  by  responsible  parties.  Piusuant  to 
Section  300.425(e)(3)  of  the  NCP.  any 
site  deleted  from  Uie  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  the  conditions  at  the  site 
warreint  such  action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how.  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Fiuthermore.  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  memagement. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  Sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination.  U.S.  EPA  vnll  consider, 
in  considtation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  imder  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  pubfic  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 


m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  conciured.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
comment  period.  The  pubHc  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  Site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
deletion  v^ll  be  pubUshed  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  Kummer  Landfill  Sanitary  is 
located  in  Northern  Township,  Beltrami 
Coimty.  Miimesota  and  borders  the  city 
of  Bemidji.  The  Northern  township  has 
an  estimated  population  of  3.997  in 
1993  and  contains  a  large  mobile  home 
park  which  is  located  east  and  southeast 
of  the  Site.  The  Kummer  Landfill  waste 
occupies  approximately  23  acres  in  the 
southern  portion  of  the  township  and  is 
about  750  feet  fit>m  the  nearest 
residence.  The  landfill  is  situated  above 
a  shallow  surficial  sand  aquifer  which 
serves  as  a  primary  source  of  drinking 
water  for  the  area. 

In  June  1984,  the  Site  was  placed  on 
the  National  Priorities  List  (NPL), 
Federal  Register  51  page  21071. 

On  September  29. 1984.  the  U.  S.  EPA 
and  MPCA  executed  a  Cooperative 
Agreement  for  implementing  a  Remedial 
Investigation/Feasibihty  Study  (RI/FS). 
Following  the  discovery  of  ground  water 
contamination,  a  Determination  of 
Emergency  was  issued  by  the  MPCA  on 
July  17. 1984.  This  permitted  the 
expenditiue  of  State  Superfund  money 
for  a  temporary  water  supply  for 
afiiected  residents.  The  Minnesota 
Department  of  Health  (MDH)  and  MPCA 
delineated  a  three  and  one-half  block 
area  east  of  the  landfill  as  a  weU 
advisory  area.  On  August  28. 1994.  the 
MPCA  authorized  the  expenditure  of 
State  Superfund  money  for  a  focused  FS 
on  a  water  system  for  the  advisory  area. 
Eighty-one  property  owners  received 


letters  from  MDH  on  August  29, 1984, 
which  notified  them  that  they  should 
discontinue  the  use  of  their  private 
wells  for  drinking  and  cooking 
purposes. 

Because  of  the  complexity  of  work  at 
the  Kummer  Sanitary  Landfill,  the 
activities  at  the  site  have  been  divided 
into  three  operable  units,  which  are: 

Operable  Unit  1.  Northern  Township 

Municipal  Water  System 
Operable  Unit  2.  Source  Control  of 

contaminants  emanating  from  the  landfill 
Operable  Unit  3.  Management  of  the 

contaminated  ground  water 

On  Jxme  12, 1985.  a  Record  of 
Decision  (ROD)  for  Operable  Unit  1  was 
signed  which  selected  an  alternative 
water  supply  as  the  remedial  action. 
The  selected  remedy  provided  for  an 
extension  of  the  existing  pubUc  water 
supply  from  the  city  of  Bemidji, 
Construction  of  the  water  system  began 
in  Jime  1987,  and  was  completed  in  the 
smnmer  of  1990.  A  total  of  198 
connections  to  individual  homes, 
businesses,  and  a  mobile  home  park 
were  completed  in  operable  unit  one. 

Due  to  the  complexity  of  the  site,  the 
RI  investigation  was  completed  in 
phases.  The  Final  RI  Report  was 
approved  in  May  1990.  The  Source 
Control  Operable  Unit  (Operable  Unit  2) 
FS  was  completed  in  September  1988. 
On  September  30,  1988,  a  second  ROD 
was  signed  which  selected  a  cover 
system  for  the  landfill  as  the  remedial 
action  for  Operable  Unit  2.  The  selected 
remedy  included  a  low  permeability 
cap,  site  deed  restrictions,  fencing  and 
long-term  operation  and  maintenance  to 
provide  inspections  and  repairs  to  the 
cap.  The  Construction  of  the  cap  was 
completed  in  October  1991. 

The  Ground  Water  Operable  imit 
(Operable  Unit  3)  RI/FS  was  completed 
in  July.  1990.  Three.ground  water 
monitoring  programs  were  completed, 
and  eight  rounds  of  data  were  collected. 
The  results  revealed  that  VOCs  were 
being  introduced  into  the  shallow 
ground  water  by  the  landfill.  However, 
ground  water  monitoring  has  shown 
that  the  pliune  does  not  extend  to  Lake 
Bemidji. 

On  September  29. 1990,  a  third  ROD 
was  signed  which  selected  a  remedy 
that  included  ground  water  extraction 
for  an  estimated  period  of  30  years, 
during  which  the  system's  performance 
would  be  carefully  monitored  on  a 
regular  basis  and  adjusted  as  warranted 
by  the  performance  data  collected 
during  operation. 

On  November  21. 1995.  a  ROD 
Amendment  was  signed  concerning  the 
groimd  water  Operable  imit  (OU3).  The 
remedy  selected  was  bioremediation 


which  provides  no  exposure  of 
contaminated  groimd  water  to  potential 
receptors.  The  major  components  of  the 
amended  remedy  for  0U3  include: 

•  Installation  of  a  pilot  scale  field 
demonstration  to  determine  the 
feasibiUty  of  insitu  biodegradation  of 
the  chemicals  of  concern; 

•  Installation  of  a  full  scale  insitu 
bioremediation  system  after  one  year  of 
operation  of  the  pilot  scale  field 
demonstration  if  necessar>'  to  meet  the 
Maximum  Contaminant  Level  (MCL)  for 
chemicals  of  concern  located  in  ground 
water; 

•  Long  term  monitoring  of  ground 
water  to  verify  that  the  concentrations  of 
the  chemicals  of  concern  are  continuing 
to  decline  and  to  measure  performance 
of  the  pilot  scale  field  demonstration 
and  or  full  scale  insitu  bioremediation 
system; 

•  Continued  obser\ance  of  the 
Minnesota  Health  Department  Well 
Advisory  which  regulates  the  location  of 
future  potable  wells  near  the  Site; 

•  Institutional  Controls  in  the  form  of 
Site  access  restrictions  that  protect  the 
remedy;  and  operation  and  maintenance 
of  the  remedy,  including  periodic 
infection  of  the  Site. 

"The  public  accepted  the  remedy  in 
the  1990  0U3  ROD.  A  public 
information  meeting  was  held  by  the 
State  of  Minnesota  on  June  5.  1995.  in 
Northern  Township  to  inform  interested 
parties  on  the  amend  remedy  and  the 
State  "s  desire  to  amend  the  1990  ROD. 
There  were  no  strong  comments  against 
the  change  in  the  remedy 

In  1994.  the  Legislature  of  the  State  of 
Minnesota  enacted  the  Landfill  Cleanup 
Law,  Minn.  Laws  1994.  ch.  639,  codified 
at  Minn.  Stat.  §  §  1 15B.39  to  1 15B.46 
(the  Act),  authorizing  the  Commissioner 
of  the  Minnesota  Pollution  Control 
Agency  (MPCA)  to  assume 
responsibility  for  future  environmental 
response  actions  at  qualified  landfills 
that  have  received  notices  of 
compliance  from  the  Commissioner  of 
MPCA.  Additionally,  the  Act 
established  funds  to  enable  the  MPCA  to 
perform  all  necessary  response, 
operation  and  maintenance  at  such 
landfills.  At  sites  where  no  responsible 
parties  are  conducting  response  actions 
under  CERCLA.  MPC.\  is  responsible 
for  issuing  a  notice  of  compliance,  after 
it  determines  that  all  work  that  could  be 
expected  under  a  state  order  or  under 
state  closure  requirements  has  been 
completed. 

A  notice  of  compliance  was  issued  by 
MPCA  for  the  Kummer  Sanitary-  Landfill 
Site  on  November  7. 1995.  MPCA  has 
since  assumed  all  responsibility  for  the 
Kummer  Landfill  under  the  Act. 
Therefore,  no  further  response  actions 
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under  CERCLA  are  appropriate  at  this 
time.  Consequently.  U.S  EPA  proposed 
to  delete  the  site  firom  the  NPL. 

EPA,  with  concurrence  from  the  State 
of  Minnesota,  has  determined  that  all 
appropriate  Fund-financed  responses 
imder  CERCLA  at  the  Kummer  Sanitary 
Landfill  Superftmd  Site  have  been 
completed,  and  no  further  CERCLA 
response  is  appropriate  in  order  to 
provide  protection  of  human  health  and 
the  environment.  Therefore.  EPA 
proposes  to  delete  the  site  from  the  NPL. 

Dated:  February  20, 1996, 
VaUat  V.  AtUmkiu. 

Regional  Administrator,  U.S.  EPA.  Region  V. 
[FR  Doc.  96-4830  Filed  2-29-96;  8:45  ami 
MUWQ  CODE  asW-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47CFRPart73 


PMM  DodMt  No.  96-19:  RM-8744] 

Television  Broadcasting  Services; 
Genosoo,  NY 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Renard 
Commimications  Corp.  seeking  the 
allotment  of  UHF  TV  Channel  39-  to 
Geneseo,  NY,  as  the  community's  first 
local  television  transmission  service. 
Channel  39-  can  be  allotted  to  Geneseo 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
21.4  kilometers  (13.3  miles)  east,  at 
coordinates  42-46-10  North  Latitude 
and  77-33-21  West  Longitude,  to  avoid 
a  short-spacing  to  TV  Channel  39+  at 
Kitchener,  Ontario.  Canadian 
concurrence  is  required  since  Geneseo 
is  located  within  400  kilometers  (250 
miles)  of  the  U.S.-Canadian  border.  This 
proposed  allotment  is  noi  affected  by 
the  Commission's  freeze  on  new 
allotments  in  certain  metropolitan  areas. 
DATES:  Comments  must  be  filed  on  o'r 
before  April  12, 1996,  and  reply 
comments  on  or  before  April  29, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.-  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Craig  L.  Fox,  President, 
Renard  Communications  Corp.  4853 
Manor  Hill  Drive.  Syracuse,  New  York 
13215-1336  (Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-19,  adopted  February  6. 1996,  and 
released  February  20, 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
[ohn  A  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  96-^787  Filed  2-29-96;  8:45  am] 
aiLUNQ  CODE  e712-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  To  List  the  Ohione  Tiger 
Beetle  as  Endangered 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
on  a  petition  to  fist  the  Ohione  tiger 
beetle  [Cicindela  ohione)  as  endangered 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973.  as  amended.  The  Ohione 
tiger  beetle  was  discovered  in  1990  and 


is  currently  known  only  fr«m  Santa 
Cruz  County,  California.  The  five  knovm 
populations  may  be  threatened  by  the 
following  factors:  habitat  fragmentation 
and  destruction  due  to  urban 
development,  habitat  degradation  due  to 
invasion  of  non-native  vegetation,  and 
vulnerability  to  stochastic  local 
extirpations.  However,  the  Service  finds' 
that  the  information  presented  in  the 
petition,  in  addition  to  information  in 
the  Service's  files,  does  not  provide 
conclusive  data  on  biological 
vulnerability  and  threats  to  the  species 
and/or  its  habitat.  Available  information 
does  not  confirm  that  the  species  is 
hmited  to  a  specific  habitat  type.  After 
review  of  all  available  scientific  and 
commercial  information,  the  Service 
determines  that  listing  is  not  warranted 
for  the  Ohione  tiger  beetle  at  this  time. 
DATES:  The  finding  announced  in  this 
document  was  made  on  November  9, 
1995.  Comments  and  information 
concerning  this  finding  may  be 
submitted  until  further  notice. 
ADDRESSES:  Data,  information, 
conmients  or  questions  concerning  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor,  Ventura  Field  Office, 
U.S.  Fish  and  WildUfe  Service,  2493 
Portola  Road,  Suite  B,  Ventura, 
Cahfomia  93003.  The  petition,  finding, 
supporting  data  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz,  Assistant  Field  Supervisor, 
Listing  and  Recovery  (See  ADDRESSES 
section)  at  805/644-1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that,  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information, 
the  Service  make  a  finding  within  12 
months  of  the  date  of  receipt  of  the 
petition  whether  the  petitioned  action  is 
(a)  not  warranted,  (b)  warranted,  or  (3) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals.  Such  12-month  findings  are 
to  be  published  promptly  in  the  Federal 
Register.  -^ 

On  February  18, 1993,  the  Service 
received  a  petition  from  Randall  Morgan 
of  Soquel,  California  requesting  that  the 
Service  add  the  Ohione  tiger  beetle 
[Cicindela  ohhne)  to  the  list  of 
threatened  and  endangered  species 
pursuant  to  the  Act.  TThe  petition 
specified  endangered  status  because  of 


the  beetle's  limited  distribution, 
spedaUzed  habitat  requirements,  and 
threats  from  proposed  residential 
developments  and  other  habitat 
disturbances.  A  90-day  finding  was 
made  by  the  Service  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  The  90-day  finding  was 
annoimced  in  the  Federal  Register  on 
January  27, 1994  (59  FR  3830).  A  status 
review  was  initiated. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  other 
available  Uterature  and  information,  and 
consulted  with  biologists  and 
researchers  famiUar  with  tiger  beetles. 
On  the  basis  of  the  best  available 
scientific  and  commercial  information, 
the  Service  finds  that  Usting  the  Ohione 
tiger  beetle  [Cicindela  ohione)  as 
endangered  is  not  warranted. 

The  Ohione  tiger  beetle  is  a  member 
of  the  Coleopteran  fiamily  Qcindelidae 
(tiger  beetles),  which  Includes  more 
than  2,000  species  worldwide  and  more 
than  100  species  in  the  United  States 
(Pearson  and  Cassola  1992).  Tiger 
beetles  are  crepuscular,  predatory 
insects  that  prey  on  small  arthropods. 
Tiger  beetle  species  occur  in  many 
different  habitats  including  riparian 
habitats,  beaches,  dimes,  woodlands, 
grasslands,  and  other  open  areas 
(Pearson  1988,  Knisley  and  Hill  1992). 
A  common  habitat  component  appears 
to  be  open  simny  areas  that  are  used  by 
tiger  beetles  for  hunting  and 
thermoregulation  (Knisley  et  al.  1990, 
Knisley  and  Hill  1992).  Individual 
species  are  generally  highly  habitat 
specific  because  of  larval  sensitivity  to 
soil  moisture,  composition,  and 
temperature  (Pearson  1988,  Pearson  and 
Cassola  1992.  Kaulbars  and  Freitag 
1993). 

The  Ohione  tiger  beetle  was  first 
described  in  1993  from  specimens 
collected  near  Soquel,  Santa  Cruz 
Coimty,  Cahfomia  in  1990.  Currently, 
five  populations  have  been  foimd  and 
both  male  and  female  specimens  have 
been  collected.  The  larvae  of  the  Ohione 
tiger  beetle  have  yet  to  be  seen  or 
collected,  but  are  presumed  to  be 
similar  to  other  tiger  beetle  species. 
Collection  of  Ohione  tiger  beeUes  has 
occurred  only  in  Santa  Cruz  Coimty. 
where  populations  are  known  only  from 
coastal  terraces  supporting  remnant 
patches  of  native  grassland  habitat  on 
clay  and  sandy  clay  soils. 


Two  principal  features  distinguishing 
the  Ohione  tiger  beetle  from  other 
species  of  tiger  beetles  are  its  early 
seasonal  adult  activity  period,  and  its 
disjunct  distribution.  While  other  tiger 
beetle  species,  such  as  Cicindela 
purpurea,  are  active  during  spring, 
summer,  or  early  fall  (Nagano  1980, 
Freitag  et  al.  1993),  the  Ohione  tiger 
beeUe  is  active  fitim  late  January  to  early 
April  (Freitag  et  al.  1993).  The  Ohione  ' 
tiger  beetle  is  also  the  southernmost 
member  of  its  related  group  of  tiger 
beetles  (Freitag  et  al.  1993).  These 
unusual  characteristics  may,  in  part 
account  for  the  lack  of  historical 
collections  of  the  species.  Collectors 
would  not  expect  to  find  tiger  beetles 
during  late  v«nter  or  in  the  Santa  Cruz 
area.  However,  because  Cicindela  is  a 
very  popular  insect  genus  to  collect  (C. 
Nagano,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.  1993),  and  because 
entomologists  commonly  collect  out  of 
season  and  out  of  known  ranges  in  order 
to  find  temporally  and  spatially  ouUying 
specimens,  one  would  expect  more 
specimens  to  have  been  collected  if  the 
Ohione  tiger  beeUe  were  more 
widespread  and  common.  A  limited, 
localized  occurrence  of  the  species  may 
also  help  explain  why  the  Ohione  tiger 
beetle  was  not  discovered  until  1990. 

Currently,  the  known  adult  Ohione 
tiger  beetle  habitat  is  characterized  by 
open  native  grassland,  with  Cahfomia 
oatgrass  [Danthonia  califomica)  and 
purple  needlegrass  [Stipa  pulchra),  on 
level  or  nearly  level  slopes.  Substrate  is 
shallow,  pale,  poorly  drained  clay  or 
sandy  clay  soil  that  bakes  to  a  hard  cmst 
by  summer,  after  winter  and  spring 
rains  cease  (Freitag  et  al.  1993).  Habitat 
for  oviposition  by  females  and 
subsequent  larval  development  is 
unknown. 

The  historic  range  of  the  Ohione  tiger 
beetie  cannot  be  precisely  assessed 
because  the  species  was  only  recently 
discovered,  and  no  historic  specimens 
or  records  are  available.  The  earhest 
specimen  recorded  was  collected  fi^m  a 
site  northwest  of  Santa  Cruz  in  1987 
(Freitag  et  al.  1993).  Based  on  available 
information  on  topography,  substrates, 
soils,  and  vegetation,  potential  suitable 
habitat  for  the  Ohione  tiger  beetle  may 
have  been  more  extensive  and 
continuous  than  at  present.  If,  indeed, 
the  beetie  is  restricted  to  coastal  terraces 
of  clay  or  sandy  clay  soils,  then  based 
on  soil  maps,  it  may  once  have  extended 


from  southwestem  San  Mateo  County  to 
northwestern  Monterey  County, 
Cahfomia  (Freitag  et  al.  1993).  Much  of 
this  habitat  has  been  destroyed, 
degraded,  and  fragmented  by  urban 
development  and  invasion  of  non-native, 
vegetation.  Currently,  the  extent  of 
habitat  that  is  potentially  suitable  for 
the  Ohione  tiger  beetle  is  estimated  at 
200  to  300  acres  in  Santa  Cruz  County. 
Cahfomia  (Freitag  et  al.  1993).  Howevei, 
restriction  of  the  species  to  these  habitat 
parameters  has  not  been  demonstrated 
and  the  occurrence  of  the  Ohione  tiger 
beetle  beyond  this  range  is  not  known. 
Barry  Knisley  (entomologist,  Randolph- 
Macon  College,  pers.  comm.  1995) 
suggests  that  soil  type,  rather  than  plant 
community,  may  define  the  range  and 
emphasized  the  need  for  additional  field 
work  to  verify  soil  relationships. 
Extensive  range-wide  surveys  have  not 
been  conducted. 

The  five  known  populations  face 
threats  from  habitat  fragmentation  and 
destruction  due  to  urban  development, 
habitat  degradation  due  to  invasion  of 
non-native  vegetation,  and  vulnerability 
to  stochastic  local  extirpations. 
Collection,  pesticides,  and  recreational 
use  of  habitat  are  recognized  as 
potential  threats.  However,  the  Service 
concludes  that  life  history  information 
and  survey  data  are  currently 
inadequate  to  conclusively  determine 
that  the  Ohione  tiger  beetle  is  restricted 
to  the  described  habitat.  Listing  the 
species  as  either  endangered  or 
threatened  is  not  warranted  at  this  time 
because  sufficient  information  is  not 
available  indicating  that  the  species  is 
clearly  in  danger  of  extinction  or 
expected  to  become  so  in  the  foreseeable 
future.  The  Ohione  tiger  beetle  is  a 
species  of  concern  to  the  Service  and 
additional  information  regarding  the 
status,  range,  and  habitat  of  adult  and 
larval  forms  will  continue  to  be 
solicited. 

If  additional  data  become  available  in 
the  future,  the  Ser\'ice  may  reassess  the 
candidate  status  and  listing  priority  for 
this  species  or  the  need  for  listing. 
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Anthor  The  primary  author  of  this  notice 

is  Carl  Benz,  Ventura  Field  Office  (see 

ADDRESSES  section]  (telephone  805/644- 

1766).  , 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.). 

Dated:  November  9, 1995. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Sendee. 
[FR  Doc  96-1802  Filed  2-29-96;  8:45  am) 
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Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Rsher  in  the 
Western  United  States  as  Threatened 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  Ust  the  fisher  (Martes 
pennanti)  in  the  western  United  States 
as  threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
Service  finds  that  the  petition  did  not 
present  substantial  information 
indicating  that  the  two  fisher 
populations  in  the  western  United 
States  requested  to  be  listed  constitute 
distinct  vertebrate  population  segments. 
Therefore,  the  Service  makes  a  negative 
finding  on  this  petition. 


DATES:  The  finding  annoimced  in  this 
document  was  made  on  November  22, 
1995. 

ADDRESSES:  Data,  information, 
comments  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Western  Washington  Office,  U.S.  Fish 
and  Wildlife  Service,  3704  Griffin  Lane 
S.E.,  Suite  102,  Olympia,  Washington 
98501.  The  petition,  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hoius  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Frederick,  Supervisor  (see 
ADDRESSES  above),  at  (360)  753-9440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximvun  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  pubUshed  promptly 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  the  Service  also  is  required  to 
commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
been  initiated  under  the  Service's 
internal  candidate  assessment  process. 
On  December  29, 1994,  a  petition  to 
list  the  fisher  (.Martes  pennanti)  in  the 
western  United  States  was  received  by 
the  Service.  The  petition,  dated 
December  22, 1994,  was  submitted  by 
D.C.  "Jasper"  Carlton,  Director  for  the 
Biodiversity  Legal  Foimdation,  Boulder, 
Colorado.  The  petition  requested  listing 
of  two  fisher  populations  in  the  western 
United  States  (Washington,  Oregon, 
California,  Idaho,  Montana  and 
Wyoming)  as  threatened  species.  The 
petition  stated  that  two  fisher 
populations  from  the  Pacific  Coast  and 
northern  Rocky  Mountain  areas  of  the 
western  United  States  are  vulnerable  to 
extirpation  due  to  habitat  loss  and 
fragmentation  of  late-successional  and 
old-growth  forests  from  road 
construction  and  logging,  threats  from 
direct  and  incidental  tiapping,  and  the 
effects  of  small  population  size. 

After  a  review  of  the  above 
information,  and  based  on  the  best 
scientific  and  commercial  information 
available,  the  Service  finds  the  petition 
does  not  present  substantial  information 
indicating  that  listing  two  western 


United  States  fisher  populations  may  be 
warranted. 

Historically,  fishers  ranged  fi'om 
northern  British  Coliunbia,  Canada,  into 
central  California  in  the  Pacific  region, 
and  into  Idaho,  Montana  and  Wyoming 
in  the  Rocky  Mountains.  In  the  central 
United  States,  fishers  may  have  been 
distributed  as  far  south  as  southern 
Illinois,  and  in  the  eastern  states,  fishers 
occurred  as  far  south  as  North  Carolina 
and  Teimessee  in  the  Appalachian 
Mountains  (Powell  and  Zielinski  1994). 
Diiring  the  late  1800s  and  early  1900s, 
fishers  were  extirpated  over  much  of 
their  range  in  both  the  United  States  and 
Canada.  Overtrapping  and  logging  are 
believed  to  have  been  the  primary  cause 
of  that  decline  (Powell  and  Zielinski 
1994). 

Fishers  today  occur  across  the 
Canadian  provinces  (Banci  1989).  In  the 
Pacific  States,  fishers  still  occur  in  the 
Cascade  Range  and  Okanogan  Highlands 
of  Washington  State,  and  are  probably 
still  present  in  the  Olympic  Mountains 
(Aubry  and  Houston  1992).  The  status  of 
the  fisher  in  Washington  is  believed  to 
be  "very  rare"  although  distribution 
patterns  between  1955-1979  and  1980- 
1991  were  similar  (Aubry  and  Houston 
1992).  LitUe  is  known  of  the  status  in 
Oregon,  although  sightings  are 
extremely  rare.  Powell  and  Zielinski 
(1994)  report  that  fishers  have  recently 
been  detected  by  remote  camera  just 
west  of  the  Cascade  Crest  in  southern 
Oregon.  In  California,  the  fishers  in  the 
Sierra  Nevada  appear  to  be  isolated  fi-om 
the  animals  in  the  northwestern  part  of 
the  state  (Powell  and  Zielinski  1994). 
Though  the  Sierran  fishers  may  be  doing 
well  (Powell  and  Zielinskd  1994), 
California  Fish  and  Game  biologists 
have  expressed  concern  over  their  long 
term  viability  (pers.  comm.  in  Gibilisco 
1994).  Fishers  in  northwestern 
California  have  apparently  remained 
stable  since  early  in  this  century,  and 
several  researchers  suggest  this 
population  may  have  the  highest 
abimdance  of  all  the  populations  in  the 
western  United  States  (Powell  and 
Zielinski  1994)  and  it  may  increase  in 
the  near  future  (Gibilisco  1994). 

In  the  Rocky  Moimtains,  fishers  occur 
in  central  Idaho  and  northwestern 
Montana;  successfid  reintroductions 
have  occurred  in  both  states  (Gibilisco 
1994).  Although  some  reintroductions 
have  been  imsuccessful  (Powell  and 
Zielinski  1994,  Roy  1991),  fisher 
populations  in  the  Rocky  Moimtains 
may  be  more  stable  than  those  in  the 
Pacific  States  (Powell  and  Zielinski 
1994).  Fishers  are  occasionally  sighted 
in  Wyoming,  but  have  always  been  rare 
(Biodiversity  Legal  Foundation  1994). 
Fisher  populations  have  increased  in 
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many  areas  in  the  eastern  United  States 
since  trapping  seasons  were  closed  in 
the  1930s  and  1940s  over  much  of  the 
species  range,  in  combination  with 
several  successful  reintroduction  efforts 
in  the  eastern  and  central  states.  In 
Canada,  fisher  are  relatively  abundant  in 
the  eastern  provinces;  however,  in 
British  Colimibia  (i.e.,  western  Canada), 
populations  are  low,  and  the  trapping 
seasen  has  recently  been  closed 
(Province  of  British  Columbia,  undated) 

Under  the  Act,  the  Service  may  list  a 
species  that  is  in  danger  of  extinction 
(endangered),  or  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  (threatened) 
throughout  all  or  a  significant  portion  of 
its  range.  The  term  "species"  is  defined 
under  the  Act  to  include  "subspecies 
*  *  *  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  wher. 
mature"  (16  U.S.C.  1532  (16)).  The  Act's 
legislative  history  indicates  a 
Congressional  intent  that  populations  be 
Usted  only  "sparingly"  (Senate  Report 
151,  96th  Congress,  1st  Session).  On 
December  21, 1994,  the  Service  and  the 
National  Marine  Fisheries  Service 
jointly  published  a  draft  policy 
regarding  distinct  vertebrate  population 
segments  (59  FR  65884).  In  determining 
wihether  groups  of  vertebrate  fish  or 
wildlife  are  distinct  population 
segments,  the  Service  has,  consistent 
with  the  draft  policy,  considered 
whether  (1)  the  population  is  discrete, 
and  (2)  the  population  is  significant  to 
the  species  as  a  whole. 

The  petition  requested  listing  the 
fisher  in  the  western  United  States  and 
its  two  populations:  The  Pacific  Coast 
and  Rocky  Mountain  populations.  The 
petition  claimed  that  "fisher  in  the 
Pacific  Coast  and  Rocky  Moimtain  states 
are  geographically  separate  and  distinct 
from  each  other  •  •  *  and  from 
remaining  fisher  populations  to  the  east 
in  the  remainder  .of  the  contiguous 
United  States."  In  1991,  the  Service 
viewed  the  Pacific  fisher  as  "probably 
genetically,  though  not 
morphometrically  distinct  fi-om  the 
Rocky  Moimtain  form"  (56  FR  1159). 

The  best  scientific  evidence  available 
today  indicates  that  the  range  of  the 
fisher  is  contiguous  across  Canada,  with 
peninsular  extensions  projecting 
southward  into  the  United  States  in  the 
Pacific  States,  Rocky  Mountains,  and 
the  central  and  eastern  United  States. 
No  evidence  was  provided  by  the 
petitioner  to  demonstrate  that  any 
physical,  physiological,  ecological,  or 
behavioral  factors  separate  fishers  in  the 
western  United  States  fi-om  the  fishers 
in  the  remainder  of  the  species' 
distribution.  Powell  and  Zielinski 


(1994)  state  that  the  contiguous  range  of 
fishers  across  North  America  allows  free 
interchange  of  genes.  The  petition  states 
that  the  unsuitable  habitat  of  the  Great 
Plains  separates  fishers  in  the  western 
United  States  fi-om  mid-west  and 
northeastern  United  States  populations. 
However,  the  continuity  of  the  fisher's 
range  through  Canada,  and  between 
Canada  and  the  United  States,  provides 
for  genetic  exchange  throughout  North 
America. 

In  the  past,  the  Service  questioned 
whether  the  Pacific  subspecies  of  the 
fisher  [Martes  pennanti  pacifica]  was  a 
distinct  subspecies  and  designated  it  as 
a  category  2  candidate  species  for  which 
there  was  not  sufficient  information  on 
biological  vubierability  and  threats  to 
justify  a  proposed  listing.  The 
designation  of  Category  2  species  as 
candidates  has  resulted  in  confusion 
about  the  listing  status  of  these  taxa.  To 
reduce  that  confusion,  the  designation 
of  Category  2  species  has  been 
discontinued  by  the  Service.  The 
Service  now  regards  these  species  as 
species  of  concern  but  not  as  candidates 
for  listing. 

Furthermore,  the  taxonomic 
distinctness  of  fisher  subspecies 
including  the  Pacific  fisher  is 
questionable.  Recent  literature  cited  in 
the  petition  (Heinemeyer  and  Jones 
1994.  Powell  and  Zielinski  1994)  refutes 
the  distinctness  of  the  putative 
subspecies.  Powell  and  Zielinski  (1994) 
state  that  "[tjhe  continuous  range  of  the 
fisher  across  i»Jorth  America,  allowing 
free  interchange  of  genes,  is  consistent 
with  a  lack  of  valid  subspecies."  The 
petition  does  not  address  the  Pacific 
Coast  fishers  as  a  separate  subspecies 
and  does  not  provide  new  information 
to  support  listing  those  animals  either  as 
a  subspecies  as  a  distinct  population 
under  the  Act. 

The  petition  further  argues  that  the 
Pacific  Coast  and  Rocky  Mountain 
groups  of  fishers  warrant  listing  based 
on  the  Service's  precedent  with  other 
populations,  comparing  these  groups  of 
fishers  with  other  listed  populations 
such  as  the  woodland  caribou  [Ftangifer 
tarandus  caribou],  grizzly  bear  [Ursus 
arctos),  bald  eagle  [Haliaeetus 
leucocephalus)  and  gray  wolf  [Canis 
lupus).  The  petition  correctly  states  that 
these  populations  were  listed  in  the 
lower  48  states  despite  the  fact  that  the 
species  occur  more  commonly  in 
Canada  and/or  Alaska.  The  Service  has 
listed  populations  that  are  delimited  bv 
international  boundaries  within  which 
significant  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status  or  regulatory 
mechanisms  exist.  However,  in  most 
instances,  including  those  referenced, 


the  population  warranted  listing 
throughout  the  entire  range  of  the 
species  within  the  conterminous  United 
States.  The  "United  States  population' 
was  not  broken  down  into 
subpopulaUons.  As  was  stated  in  the 
petition  finding  for  the  North  Cascades 
lynx  [Felis  lynx  canadensis)  (58  FR 
36924),  '■  idlistinct  population 
segments'  listed  as  endangered  or 
threatened  species  f\pi',ally  consist  of: 
(1)  Populations  that  are  reproductively 
isolated  from  other  members  of  the 
species,  or  (2)  the  entire  United  States 
population  of  the  species."  The  Senicn 
is  not  required  to  make  a  decision  based 
solely  on  the  existence  of  an 
international  boundary  through  the 
range  of  a  species.  Service  policy  has 
allowed  for  the  flexibiiify  to  delimit 
international  boundary  populations  if 
that  listing  is  in  the  best  interest  of  the 
species.  In  the  case  of  the  fisher,  the 
petition  did  not  provide  sufficient 
information  concerning  the  control  of 
exploitation,  managemrnt  of  habitat, 
conservation  status  or  regulatory 
mechanisms  in  Canada  to  allow  the 
Service  to  make  a  determination  of  the 
appropriateness  of  delimiting  the 
western  United  States  population  of  the 
fisher  based  on  the  international 
boundary  between  Canada  and  the 
United  States. 

In  summary,  the  Service  finds  that  the 
petition  does  not  present  substantial 
information  indicating  that  the  fishers 
in  the  Pacific  Coa.st  and  Rocky 
Mountain  areas  of  the  western  United. 
States  are  distinct  vertebrate  population 
segments  listable  under  the  .^ct. 
However,  because  available  information 
indicates  fishers  have  e.xperienced 
declines  in  the  past,  and  may  be 
vulnerable  to  the  removal  and 
fragmentation  of  mature /old-grov\th 
habitat  and  incidental  trapping 
pressure,  the  .Service  will  continue  to 
treat  the  entire  fisher  species  {.Martes 
pennanti)  as  a  species  of  concern 
Moreover,  the  Service  will  cnnlinne  to 
accept  information  on  the  status  and   . 
threats  to  the  fisher. 
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Author  The  primary  author  of  this 
document  is  Leslie  Propp,  Western 
Washington  Office  (see  ADDRESSES  section). 

Anthority  ' 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
etseq.]. 

Dated:  November  22, 1995. 
Jdui  G.  Rogen, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
[FR  Doc.  96-4803  FUed  2-29-96;  8:45  am] 
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Endangered  and  Threatened  Wildlife 
and  Plants:  12-Month  Finding  for  a 
Petition  To  Ust  the  Amargosa  Toad 
(Bufo  neisoni)  as  Endangered 

AQBUCY:  Fish  and  WildUfe  Service, 
hiterior. 

ACnON:  Notice  of  12-month  petition 

finding. 

SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  announces  a  12-nionth  finding 
on  a  petition  to  hst  the  Amargosa  toad 
(Bufo  nelsonfi  as  an  endangered  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  After  review  of 
all  available  scientific  and  commercial 
information  concerning  the  status  of  the 
species,  the  Service  finds  that  listing  of 
the  Amargosa  toad  is  not  warranted. 

DATES:  The  finding  annoimced  in  this 
document  was  made  on  November  9, 
1995. 

ADDRESSES:  Data,  information,     ' 
comments,  or  questions  concerning  this 
notice  should  be  submitted  to  the  State 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Nevada  State  Office,  4600 
Kietzke  Lane,  Building  C-123,  Reno, 
Nevada  89502.  The  petition,  findings, 
and  supporting  data  are  available  for 
pubUc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Withers,  Staff  Biologist,  at  the 
above  address,  or  telephone  (702)  784- 
5227. 


UM 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  or  commercial  information,  a 
finding  be  made  within  12  months  of 
the  date  of  receipt  of  the  petition  on 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals.  Such  12-month  findings  are 
to  be  published  promptly  in  the  Federal 
Re^ster. 

On  September  21, 1994.  the  Service 
received  a  petition  dated  September  19. 
1994,  to  emergency  Ust  the  Amargosa 
toad  (Bufo  nelsoni)  as  an  endangered 
species.  The  Service's  finding  that 
substantial  information  existed 
indicating  the  petitioned  action  may  be 
warranted  was  published  in  the  Federal 
Register  on  March  17,  1995  (60  FR 
15280).  A  status  review  was  initiated  at 
that  time. 

The  Amargosa  toad  has  been 
identified  as  either  a  category  1  or 
category  2  species  under  the  Act,  since 
December  30, 1982  (47  FR  58454;  50  FR 
37958;  59  FR  58982).  The  Amargosa 
toad  was  a  category  1  candidate  species 
with  a  listing  priority  of  2  at  the  time 
the  petition  was  received  by  the  Service. 
*  On  )uly  26.  1995,  the  Service 
recommended  removal  of  the  Amargosa 
toad  from  category  1  candidate  status 
based  information  obtained  during  the 
1995  status  review.  The  information 
suggested  that  the  Amargosa  toad  is 
more  widespread  and  abundant  within 
the  Oasis  Valley  than  previous  reports 
indicated.  However,  additional 
information  is  necessary  to  adequately 
determine  the  status  of  the  species,  and 
conservation  efforts  have  been  initiated 
to  remove  identified  threats. 

The  Amargosa  toad  is  unique  to 
riparian  habitats  associated  with  the 
Amargosa  River,  tributary  springs  of  the 
Amargosa  River  in  Oasis  Valley  and 
isolated  spring  systems  near  Beatty,  Nye 
County,  Nevada.  The  petition  stated  that 
the  Amargosa  toad  was  restricted  to 
seven  sites  within  Oasis  Valley,  and  two 
isolated  spring  systems,  and  that  these 
sites  are  impacted  by  livestock  and  feral 
burro  grazing,  water  diversion,  flood 
control  activities,  off-road  vehicle  use, 
and  nonnative  species  introductions.    * 
The  petition  stated  that  the  Amargosa 
toad  had  declined  from  thousands  in 
1958  to  only  30  individuals  in  1994. 

Amargosa  toads  were  first  collected  in 
1891  from  an  unidentified  location  in 


Oasis  Valley  (Stejneger  1893).  Between 
1931  and  1981,  Amargosa  toads  were 
observed  at  only  three  sites  within  Oasis 
Valley  and  at  one  isolated  spring 
system,  despite  intensive  searches 
(Linsdale  1940,  Savage  1959,  Altig  1981, 
Altig  and  Dodd  1987).  Thousands  of 
Amargosa  toads  were  observed  in  June 
1958  (Savage  1959).  The  Amargosa  toad 
was  considered  severely  restricted  in 
distribution  and  threatened  by  habitat 
destruction  by  1981  (Altig  1981). 

During  a  1983  survey,  Amargosa  toads 
were  observed  at  1 1  sites  within  Oasis 
Valley  and  two  isolated  spring  systems, 
and  assumed  present  at  14  additional 
sites,  based  on  statements  fix)m  area 
residents  and  suitabiUty  of  habitat,  even 
though  toads  were  not  observed 
(Maciolek  1983a,  1983b).  Amargosa 
toad,  though  restricted  to  the  Oasis 
Valley  and  vicinity,  was  considered 
well  distributed  and  abundant  in  1983 
(Maciolek  1983b). 

Amargosa  toad  siurveys  have  been 
conducted  at  20  sites  since  1990,  but  not 
all  sites  were  visited  during  each  survey 
or  with  equal  frequency  (Hoff  1993, 
1994a,  1994b;  Clemmer  1995;  Heinrich 
1995).  Available  data  from  the  sites 
surveyed  since  1990  suggests  that 
Amargosa  toads  have  been  extirpated 
from  one  spring  and  are  not  as  abundant 
as  in  previous  years  at  four  other  springs 
(Savage  1959;  Altig  1981;  Maciolek 
1983a,  1983b;  Hoff  1993;  Hoff  1994a, 
1994b;  Clenuner  1995;  Heinrich  1995). 
At  the  other  15  sites,  however, 
observations  of  Amargosa  toad  adults, 
juveniles,  tadpoles,  and  eggs  have 
fluctuated  but  remained  relatively 
constant,  and  the  occurrence  of  eggs  or 
tadpoles  at  sites  where  no  adults  were 
observed  impUes  the  presence  of  adults. 

Estimates  of  the  size  of  the  adult 
population  of  Amargosa  toads  during 
1993  and  1994  vary  from  30  toads  for 
each  year  to  130  and  85  toads  for  the  2 
years,  respectively  (Hoff  1994a,  1994b; 
Heinrich  1995).  Both  estimates  were 
based  on  direct  observations  of 
Amargosa  toad  adults,  juveniles, 
tadpoles,  and  egg  masses  at  the  same  ten 
sites.  The  disparity  between  these 
estimates  may  be  due  to  the  difficulty 
inherent  in  adequately  surveying  for 
Amargosa  toads. 

The  available  information  does  not 
support  the  petitioner's  claim  that  the 
Amargosa  toad  population  is  severely 
restricted  in  both  abundance  and 
distribution.  Comprehensive  Amargosa 
toad  stfitus  information  is  imavailable 
because  not  all  historically  identified 
habitats  haVe  been  surveyed  since  1983. 
Information  from  Oasis  Valley  residents 
suggests  that  Amargosa  toads  still 
occupy  springs  on  several  private 
properties  not  surveyed  in  recent  years. 


A  comprehensive  evaluation  of  the 
status  and  distribution  of  Amargosa  toad 
will  only  be  possible  when  additional 
surveys  are  conducted  in  potential 
amphibian  habitat  with  Oasis  Valley. 

Habitats  occupied  by  Amargosa  toads 
are  subject  to  various  natural  and 
human-induced  modifications  resulting 
from  flooding,  flood-control  and 
restoration  activities,  nonnative  species 
introductions,  Uvestock  and  feral  burro 
grazing,  off-road  vehicle  use,  and  release 
of  pollutants  (Altig  1981,  Maciolek 
1983a,  Hoff  1994b).  The  information  on 
the  release  of  pollutants  is  anecdotal.     . 
Voluntary  conservation  activities  have 
been  recently  initiated  to  address  these 
threats  to  Amargosa  toads  and  their 
habitats.  These  activities  will  provide  a 
sound  foundation  for  appropriate 
management  of  Amargosa  toad  habitats. 
The  petitioner  acknowledged  the 
existence  of  these  conservation 
activities,  but  questioned  their 
effectiveness.  The  conservation 
activities  initiated  to  date  have  only 
been  in  place  a  short  time,  and 
additional  time  is  necessary  for  the 
benefits  of  these  actions  to  be  realized. 

The  Nevada  Division  of  Wildlife 
(NDOW)  and  Nevada  Natural  Heritage 
Program  have  conducted  status  surveys 
and  undertaken  conservation  activities, 
including  initiation  of  cooperative 
agreements  with  involved  agencies  and 
local  governments  and  conservation 
agreements  with  private  landowners, 
llie  Bureau  of  Land  Management  (BLM) 
actively  manages  the  public  lands 
occupied  by  Amargosa  toad  for  the 
conservation  of  the  species.  BLM  has 
restricted  off-road  vehicle  use  in  or  near 
Amargosa  toad  habitat,  constructed 
enclosure  fences  to  eliminate  damage  to 
riparian  habitats  from  feral  burro  and 
Uvestock  use,  proposed  all  occupied 
habitats  as  Areas  of  Critical 
Environmental  Concern,  and  initiated  a 
cadastral  survey  of  the  Amargosa  River 
in  Oasis  Valley  to  estabUsh  property 
boundaries.  The  Nature  Conservancy 
(TNC)  has  been  working  with  the  Beatty 
Beautification  Committee  toward 
development  of  a  park  along  the 
Amargosa  River  or  a  pond  area  which 
would  provide  recreational 
opportunities  for  the  residents,  and 
attract  tourists,  as  well  as  create  or 
conserve  Amargosa  toad  habitat.  TNC  is 
ciurently  negotiatiiig  the  purchase  of 
two  private  properties  that  contain 
Amargosa  toad  habitat.  The  Nye  County 
Department  of  PubUc  Works  has  agreed 
to  notify  NDOW  prior  to  any  activity 
within  the  Amargosa  River  channel  to 
avoid  impacts  to  the  Amargosa  toad. 
Owners  of  two  private  properties  with 
Amargosa  toad  habitat  on  their  land 
have  initiated  conservation  activities. 


After  reviewing  all  scientific  and 
commercial  information  available,  the 
Service  has  determined  that  listing  the 
Amargosa  toad  is  not  warranted  at  this 
time.  This  decision  is  based  on 
information  contained  in  the  petition, 
received  during  the  status  review,  and 
otherwise  available  to  the  Service  at  the 
time  the  12-month  finding  was  made, 
which  indicates  that  the  Amargosa  toad 
is  more  widespread  and  abundant 
within  the  Oasis  Valley  than  stated  in 
the  petition.  In  addition,  conservation 
efforts  have  been  initiated  to  remove 
identified  threats.  The  Service 
recognizes  the  need  to  monitor  the 
species'  status  to  determine  Amargosa 
toad  population  trends  and  measure  the 
effectiveness  of  the  conservation 
measures. 
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A  list  of  references  cited  is  available 
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Author:  The  primary  author  of  this 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  {16TJ.S.C.  531  et  seq.). 

Dated:  November  9, 1995. 
Mollie  H.  Beattie, 

Director,  Fish  and  Wildlife  Sen-ice. 
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Request  for  Species  Amendments  and 
Resolutions  for  Consideration  at  the 
Tenth  Regular  Meeting  of  the 
Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  information. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  time  and  place 
of  the  tenth  regular  meeting  of  the 
Conference  of  the  Parties  (COPIO)  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  This  notice  solicits 
recommendations  for  amending  CITES 
Appendices  I  or  II  and  solicits 
suggestions  for  resolutions  and  agenda 
items  for  discussion  at  COPIO.  The 
Service  invites  information  and 
comment  from  the  public  on  animal  or 
plant  species  that  should  be  considered 
as  candidates  for  U.S.  proposals  to 


amend  Appendices  I  or  II.  Such 
amendments  may  concern  the  addition 
of  species  to  Appendix  I  or  II,  the 
transfer  of  species  from  one  appendix  to 
another,  or  the  removal  of  species  from 
Appendix  I  or  II.  This  notice  also  invites 
information  and  comments  from  the 
pubhc  on  possible  resolutions  and 
agenda  items  for  discussion  at  COPIO. 
DATES:  The  Service  will  consider  all 
information  and  comments  received  bv 
April  30,  1996. 

ADDRESSES:  Correspondence  concerning 
this  request  pertaining  to  species 
amendments  should  be  sent  to  the 
Office  of  Scientific  Authority:  Room 
750;  U.S.  Fish  and  Wildlife  Service. 
4401  North  Fairfax  Drive;  Arlington, 
Virginia.  22203.  Correspondence 
concerning  this  request  pertaining  to 
resolutions  and  agenda  items  should  be 
sent  to  the  Office  of  Management 
Authority,  Room  420,  at  the  same 
address.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  from  8am 
to  4  p.m..  Monday  through  Friday,  at  the 
Office  of  Scientific  or  Management 
Authority. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Marshall  A.  Howe.  Office  of  S<  ientific 
Authority,  phone  703/358-1708.  fax 
703/358-^2276,  e-mail 

marshall howe@mail.fws.gov,  or  Dr. 

Susan  S.  Lieberman.  Office  of 
Management  Authority,  phone  703/358- 
2095.  fax  703/358-2280.  e-mail 
susan lieberman@niail.fws.gov. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  TIAS  8249.  hereinafter 
referred  to  as  CITES,  is  an  international 
treaty  designed  to  control  and  rcguFate 
international  trade  in  certain  animal  and 
plant  species  that  now  or  potentially  art- 
threatened  with  extinction.  These 
species  am  listed  in  appendices  to 
CITES,  copies  of  which  are  available 
from  the  Office  of  Management 
Authority  or  Office  of  Scientific 
Authority  at  the  ADDRESSES,  above 
Currently.  130  countnos.  including  the 
United  States,  are  CITES  Parties  CITES 
calls  for  biennial  meetings  of  the 
Conference  of  the  Parties,  which  review 
its  implementation,  make  provisions 
enabling  the  CITES  Secretariat  in 
Switzerland  to  carry  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  .^ppendices  I  and  11.  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  CITES  .'\n\ 
country  that  is  a  Party  to  CITES  may 
propose  amendments  to  Appendices  I 
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and  n  or  resolutions,  for  consideration 
by  the  other  Parties. 

This  is  the  first  in  a  series  of  Federal 
Register  notices  which,  together  with 
announced  pubhc  meetings,  provide  an 
opportunity  for  the  pubhc  to  participate 
in  the  development  of  the  United  States' 
negotiating  positions  for  the  tenth 
regular  meeting  of  the  Conference  of  the 
Parties  to  CITES.  The  Service's 
regulations  governing  this  pubhc 
process  are  found  in  Title  50  of  the  Code 
of  Federal  Regulations  §§  23.31-23.39. 

Notice  of  the  Tenth  Regular  Meeting  of 
the  Conference  of  the  Parties 

The  Service  hereby  notifies  the  pubUc 
of  the  convening  of  the  tenth  meeting  of 
the  Conference  of  the  Parties  (COP  10)  to 
be  held  in  21imbabwe,  June  9-20, 1997. 

Request  for  Information  and  Comments: 
Species  | 

One  of  the  purposes  of  this  notice  is 
to  sohcit  information  that  will  help  the 
Service  identify  species  that  are 
candidates  for  addition,  removal,  or 
reclassification  in  the  CITES  appendices 
or  to  identify  issues  warranting 
attention  by  the  CITES  Nomenclature 
Committee.  This  request  is  not  limited 
to  species  occurring  in  the  United 
States.  Although  U.S.  proposals 
submitted  for  recent  Conferences  of  the 
Parties  have  focused  on  species  native 
to  the  United  States,  any  Party  may 
submit  proposals  concerning  wild 
animal  or  plant  species  occurring 
anywhere  in  the  world.  The  Service 
encourages  the  submission  of  well- 
documented  proposals  formatted 
according  to  specifications  presented 
below. 

The  term  "species"  is  defined  in 
CITES  as  "any  species,  subspecies,  or 
geographically  separate  population 
thereof."  Each  species  for  which  trade  is 
controlled  is  included  in  one  of  three 
appendices,  either  as  a  separate  listing 
or  incorporated  wnthin  the  listing  of  a 
higher  taxon.  The  basic  standards  for 
inclusion  of  species  in  the  appendices 
are  contained  in  Article  II  of  CITES. 
Appendix  I  includes  species  threatened 
with  extinction  that  are  or  may  be 
afiiscted  by  trade.  Appendix  II  includes 
species  that,  although  not  necessarily 
threatened  with  extinction,  may  become 
so  unless  trade  in  them  is  strictly 
controlled.  Appendix  II  also  hsts 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  those 
currently  and  potentially  threatened 
species  may  be  brought  under  effective 
control.  Such  Ustings  frequently  are 
required  because  of  difficulty  in 
distinguishing  specimens  of  currentfy  or 
potentially  threatened  species  from 
other  species  at  ports  of  entry. 


Appendix  III  includes  species  that  any 
Party  coimtry  identifies  as  being  subject 
to  regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  other  Parties  to  control 
trade.  The  present  notice  concerns  only 
Appendices  I  and  II. 

CITES  specifies  that  international 
trade  in  any  readily  recognizable  part  or 
derivative  of  animals  listed  in  Appendix 
I  or  II,  or  plants  listed  in  Appendix  I,  is 
subject  to  the  same  conditions  that 
apply  to  trade  in  the  whole  organism. 
With  certain  standard  exclusions 
formally  approved  by  the  Parties,  the 
same  appUes  to  parts  and  derivatives  of 
most  plant  species  listed  in  Appendix  11. 
Parts  and  derivatives  usually  not 
included  (i.e.,  not  regulated)  for 
Appendix  II  plants  are:  seeds,  spores, 
pollen  (including  pollinia),  tissue 
cultures,  and  fiasked  seedling  cultures. 
Also  see  50  CFR  §  23.23(d)  and  the 
October  6,  1995  Federal  Register  (60  FR 
52450)  for  further  exceptions  and 
limitations.  Further  guidance  on  criteria 
for  adding  or  deleting  species  in  the 
appendices  is  contained  in  several 
CITES  resolutions  available  fi-om  the 
Office  of  Scientific  Authority  (see 
ADDRESSES  section). 

Until  the  ninth  meeting  of  the 
Conference  of  the  Parties  in  1994, 
resolutions  Conf.  1.1  and  1.2  had 
provided  the  primary  criteria  for 
proposing  amendments  to  Appendices  I 
and  II.  With  the  adoption  of  resolution 
Conf.  9.24,  new  listing  criteria  were 
established  by  the  Parties  and  Conf.  1.1, 
1.2,  and  ten  other  related  resolutions 
were  repealed.  These  new  criteria  apply 
to  all  future  proposals  and  are  available 
fi"om  the  CITES  Secretariat  or  upon 
written  request  to  the  Office  of 
Scientific  Authority.  Conf.  9.24 
establishes  a  new  format  for  proposals, 
•  replacing  that  described  in  Conf.  2.17. 
The  new  format  includes  the  following 
categories: 

A.  Proposal 

B.  Proponent  (Party  country) 

C.  Supporting  statement 

1 .  Taxonomy 

1.1  Class. 

1.2  Order. 

1.3  Family. 

1.4  Genus,  species  or  subspecies 
including  author(s)  and  year  and 
taxonomic  reference,  if  other  than 
that  adopted  by  the  Conference  of 
the  Parties. 

1.5  Scientific  synonyms. 

1.6  Common  names. 

1.7  Code  numbers,  when  appUcable, 
from  CITES  Identification  Manual. 

2.  Biological  Parameters 
2.1    Distribution. 


2.2  Habitat  availability. 

2.3  Population  status. 

2.4  Population  trends. 

2.5  Geographic  trends. 

2.6  Role  of  the  species  in  its 
ecosystems. 

2.7  Threats. 

3.  Utilization  and  Trade 

3.1  National  utilization. 

3.2  Legal  international  trade. 

3.3  Illegal  trade. 

3.4  Actual  or  potential  trade 
impacts. 

3.5  Captive  breeding  or  artificial 
propagation  for  commercial 
purposes  (outside  country  of 
origin). 

4.  Conservation  and  Management 
4.1    Legal  status. 

4.1.1  National. 

4.1.2  International. 
4.2.  Species  management. 

4.2.1  Population  monitoring. 

4.2.2  Habitat  conservation. 

4.2.3  Management  measures. 
4.3    Control  measures. 

4.3.1  International  trade. 

4.3.2  Domestic  measures. 

5.  Information  on  similar  species 

6.  Other  comments  (including 
consultation  with  range  states) 

7.  Additional  remarks 

8.  References  (published  literature 
and  other  documents) 

Persons  wishing  to  submit  proposals 
for  the  United  States  to  consider  should 
consult  Conf.  9.24  for  detailed 
explanation  of  each  of  the  above 
categories.  Proposals  to  transfer  a  > 
species  from  Appendix  I  to  Appendix  II, 
or  to  remove  a  species  from  Appendix 
II,  must  be  consistent  with  the  new 
precautionary  measiues  described  in 
Annex  4  of  Conf.  9.24. 

Persons  having  information  and 
comments  on  species  that  are  potential 
candidates  for  CITES  proposals  are 
urged  to  contact  the  Service's  Office  of 
Scientific  Authority.  Submitted 
proposals  should  be  as  fully  developed 
as  possible  in  accordance  wdth  the 
outline  provided  above  and  ampUfied  in 
Conf.  9.24. 

Request  for  Information  and  Comments: 
Resislutions  and  Agenda  Items 

Although  it  has  not  yet  received 
formal  notice  of  the  provisional  agenda 
for  COPIO,  the  Service  invites  input 
from  the  pubhc  on  possible  agenda 
items  the  United  States  could 
recommend  for  inclusion,  or  on  possible 
resolutions  of  the  Conference  of  the 
Parties  that  the  United  States  could 
submit.  Copies  of  the  agenda  for  the  last 
meeting  of  the  Conference  of  the  Parties 
(COP9)  in  Florida  in  1994  are  available 
irom  the  Office  of  Management 
Authority  imder  ADDRESSES,  above.  A 


full  agenda  for  C0P9  and  summaries  of 
all  U.S.  negotiating  positions  on  those 
agenda  items  and  resolutions  were 
published  in  the  November  8, 1994 
Federal  Register  (59  FR  55617). 

Observers 

Article  XI,  paragraph  7  of  CITES 
provides:  Any  body  or  agency 
technically  qualified  in  protection, 
conservation  or  management  of  wild 
fauna  and  flora,  in  the  following 
categories,  which  has  informed  the 
Secretariat  of  its  desire  to  be  represented 
at  meetings  of  the  Conference  by 
observers,  shall  be  admitted  imless  at 
least  one-third  of  the  Parties  present 
object: 

(a)  international  agencies  or  bodies, 
either  governmental  or 
nongovernmental,  and  national 
governmental  agencies  and  bodies;  and 

(b)  national  nongovernmental 
agencies  or  bodies  which  have  been 
approved  for  this  purpose  by  the  State 
in  which  they  are  located. 

Once  admitted,  these  observers  shall 
have  the  right  to  participate  but  not  to 
vote.  The  Service  will  pubhsh 
information  on  how  to  request  approved 
observer  status  in  a  future  Federal 
Register  notice. 

Future  Actions 

The  next  regular  meeting  of  the 
Conference  of  the  Parties  (COPlO)  is 
scheduled  for  Jime  9-20, 1997,  in 
Zimbabwe.  Any  proposals  to  amend 
Appendix  I  or  II,  or  any  draft  resolutions 
or  other  documents  for  discussion  at 
COPIO,  must  be  submitted  by  the 
United  States  to  the  CITES  Secretariat 
by  January  10, 1997  (150  days  prior  to 
COPIO).  In  order  to  accommodate  this 
deadline,  the  Service  plans  to  pubfish  a 
Federal  Register  notice  in  August  1996 
to  announce  tentative  species  proposals 
and  draft  resolutions  to  be  submitted  by 
the  United  States  and  to  sohcit  further 
information  and  comments  on  them.  In 
September,  a  pubhc  meeting  will  be 
held  to  allow  for  additional  pubhc 
input.  All  CITES  Parties  within  the 
geographic  ranges  of  species  proposed 
for  amendments  to  the  appendices  will 
be  consulted  by  mid-October  1996  so 
that  final  proposals  will  have  the  benefit 
of  their  input.  Another  Federal  Register 
notice  in  February  1997  will  announce 
the  Service's  final  decisions  and  those 
species  proposals  and  resolutions 
submitted  by  the  United  States  to  the 
CITES  Secretariat. 

Through  a  series  of  additional  notices 
in  advance  of  COPIO,  the  Service  will 
inform  the  pubUc  about  preliminary  and 
final  negotiating  positions  on 
resolutions  and  amendments  to  the 
appendices  proposed  by  other  Parties 


for  consideration  at  COPlO,  and  about 
how  to  obtain  observer  status  from  the 
Service.  The  Service  will  also  publish 
announcements  of  public  meetings  to  be 
held  in  September  1996  and  April  1997 
to  receive  public  input  on  its  positions 
regarding  COPIO  issues. 

Authors:  This  notice  was  prepared  by  Dr. 
Marshall  A.  Howe,  Office  of  Scientific 
Authority,  and  Dr.  Susan  S.  Liebennan, 
Office  of  Management  Authority,  under  the 
authority  of  U.S.  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et  seq.]. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species, 
Exports,  Imports,  Treaties. 

Dated:  February  13, 1996. 
Bruce  Blanchard, 
Director. 
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50  CFR  Part  663 

[Docket  No.  960221041-6041-01;  I.D. 
013196A] 

RIN  0648-AI34 

Pacific  Coast  Groundfish  Fishery; 
Deiay  in  Start  of  Regular  Fishing 
Seasons  for  Nontrawl  Sablefish  and 
Pacific  Whiting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  is  proposing 
regulations  that  would  delay  the  start  of 
the  "regular"  fishing  seasons  by  1 
month  or  less  for  the  nontrawl  sablefish 
and  the  Pacific  whiting  (whiting) 
limited  entry  fisheries  3-200  nautical 
miles  off  Washington,  Oregon,  and 
CaUfomia  (WOC).  This  proposed  rule 
considers  requests  from  the  industry  for 
delayed  fishing  seasons,  which  are 
intended  primarily  to  enable  nontrawl 
sablefish  fishers  to  participate  in  other 
fisheries  and  to  enhance  the  quality  of 
whiting.  These  actions  would  be  taken 
imder  the  authority  of  the  Pacific  Coast 
Groimdfish  Fishery  Management  Plan 
(FMP)  and  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

DATES:  Comments  must  be  submitted  in 
writing  by  March  22, 1996. 


ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle.  Jr.,  Director,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Seattle,  WA  98115- 
0070;  or  Hilda  Diaz-Soltero.  Director. 
Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd..  Suite  4200.  Long  Beach, 
CA  90802-4213.  Information  relevant  to 
this  proposed  rule  is  available  for  public 
review  during  business  hours  at  the 
Office  of  the  Director.  Northwest 
Region.  NMFS,  and  at  the  Office  of  the 
Director.  Southwest  Region.  NMFS. 
Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Reviews 
(EA/RIRs)  can  be  obtained  from  the 
Pacific  Fishery  Management  Council 
(Council),  2000  SW  First  Avenue.  Suite 
420.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140. 
or  Rodney  R.  Mclnnis  at  310-980-4030. 
SUPPLEMENTARY  INFORMATION: 

NMFS  is  proposing  to  delay  the  start 
of  the  regular  fishing  seasons  for  the 
limited  entry  fisheries  for  nontrawl 
sablefish  and  for  whiting,  as 
recommended  by  the  Council  at  its 
October  1995  meeting  in  Portland.  OR. 
The  background  and  rationale  for  this 
proposed  rule  are  summarized  below. 
More  details  appear  in  the  EA/RIRs  for 
these  actions. 

Background 

/.  Nontrawl  Sablefish  Season 

The  commercial  sablefish  harvest 
guideline  (the  annual  harvest  guideline 
reduced  by  the  amount  set  aside  for 
coastal  treaty  Indian  tribes)  is  allocated 
between  the  limited  entry  and  open 
access  fisheries.  The  limited  entr\' 
allocation  has  been  further  divided  into 
allocations  for  trawl-gear  and  nontrawl- 
gear  fisheries.  Historically,  the  trawl- 
gear  fishery  has  been  managed  with  trip 
limits,  the  amount  of  fish  that  may  be 
harvested  during  a  fishing  trip  or  set 
time  period,  primarily  to  extend  the 
fishery  throughout  most  of  the  year.  The 
nontrawl-gear  fishery,  in  contrast,  has 
taken  most  of  its  allocation  in  what  has 
become  an  intense,  open  competition 
called  the  regular  or  derby  season, 
during  which  the  only  trip  limit  in 
effect  applies  to  small  sablefish  (smaller 
than  22  inches  (56  cm)  total  length  in 
1995  and  in  1996).  Before  1995,  the  start 
of  the  WOC  regular  season  was  linked 
to  the  first  nontrawl  sablefish  season 
opening  in  the  Gulf  of  Alaska  under  50 
CFR  part  672.  In  1995.  the  start  of  the 
WOC  regular  season  was  chamged  to 
August  6.  primarily  for  safety  reasons 
(because  winds  generally  are  calmer 
along  the  coast  at  this  time  of  year)  and 
to  avoid  overlapping  with  other 
fisheries  and  fishing  opportunities  (60 
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PR  34472,  July  3, 1995).  The  regular 
season  is  followed  3-4  weeks  later  by  a 
mop-up  fishery  to  take  the  remainder  of 
the  nontrawl  allocation,  except  for  small 
amounts  to  be  taken  in  the  daily  trip 
limits  before  and  after  the  mop-up 
season. 

At  its  October  1995  meeting,  the 
Council  heard  testimony  that  September 
1  would  be  a  preferable  date  for  the  start 
of  the  1996  regular  season,  because  it 
would  not  coEuDict  as  much  as  August 
6  with  albacore  tuna  and  expected 
salmon  seasons.  The  weather,  on 
average,  coastwide  appears  to  be  as 
stable  in  September  as  in  August,  in 
keeping  wim  the  Council's  goal  of 
minimizing  weather-related  risk  during 
the  regular  season.  However,  a  later 
mop-up  season  may  foil  at  a  time  when 
weather  is  less  stable.  Because  the  mop- 
up  season  provides  a  single,  cimiulative 
limit  for  each  vessel,  and  a  longer  time 
in  which  to  take  the  limit  compared  to 
the  regular  season,  fishers  are  more 
likely  to  wait  out  the  storms  and  fish 
when  conditions  are  safer.  Also,  in 
1996,  tides  would  be  slack  on 
September  1  and  therefore  would 
provide  a  smoother,  and  possibly  safer, 
transit  to  the  grounds  for  those  vessels 
crossing  the  bar  at  the  mouth  of  the 
Columbia  River.  Even  though  the 
sablefish  would  be  slightly  larger  if  the 
fishery  were  delayed  3  weeks,  this 
would  have  a  ne^gible  impact  on 
recruitment.  For  the  most  part,  this 
change  in  the  regular  season  would  be 
made  to  accommodate  participation  in 
alternate  fisheries,  while  conducting  the 
derby  when  weather  is  relatively  stable. 
The  closed  period  that  applies  before 
the  regular  season  (to  open  access  and 
limited  entry  vesseb  using  fixed  gear  to 
take  and  retain  sablefish)  would  remain 
in  effect,  but  would  be  shifted  from 
early  August  to  late  August. 

Tne  Federal  provisions  for  ending  the 
regular  season  also  remain  the  same. 
However,  the  State  of  Washington  may 
establish  special  procedures  for  vessels 
that  deUver  in  Puget  Sound,  because  the 
transit  time  is  longer  than  for  most 
vessels  operating  on  the  coast.  Under 
both  the  current  and  proposed 
regulations,  a  small  trip  limit  comes  into 
e%ct  at  the  end  of  the  regular  season. 
Therefore,  a  vessel  must  be  in  port  and 
ofQoading  its  sablefish  at  the  time  the 
regular  season  ends  (that  is,  before  the 
new  lower  trip  limit  is  effective),  which 
the  Council  supports  for  closing  the 
season.  Transit  time  has  become  a  bigger 
concern  as  the  regular  season  becomes 
shorter,  only  7  days  in  1995.  The  transit 
time  from  the  fishing  grounds  to  ports 
in  Puget  Sound  is  substantially  longer 
than  the  transit  time  for  most  vessels 
operating  on  the  coast.  As  a  result. 


vessels  that  normally  would  have 
delivered  to  processors  in  Puget  Sound 
have  had  to  choose  between  reducing 
their  fishing  time  (by  leaving  the 
grounds  early  enough  to  get  to  their 
normal  processors  in  Puget  Sound),  or 
delivering  to  a  different  processor  closer 
to  the  fishing  grounds.  Therefore,  the 
State  of  Washington  is  considering 
establishing  special  procedures  for 
vessels  landing  in  Puget  Soimd  that 
would  ensure  that  they  were  off  the 
sablefish  fishing  grounds  at  the  end  of 
the  regular  season  but  may  not  require 
that  they  be  in  port  offloading.  These 
proposed  Federal  regulations  would 
acknowledge  the  State  regulation,  and 
allow  for  vessels  landing  in  P\iget 
Soimd  to  be  governed  by  the 
Washington  regulation. 

The  Council  is  considering  a  number 
of  other  management  strategies  for  this 
fishery  in  1997  and  beyond,  but  has  not 
yet  made  its  recommendation  to  NMFS. 
The  Council  may  select  yet  another 
opening  date,  or  a  framework  for 
determining  an  opening  date,  if  the 
regular  season  fishing  structure  remains 
in  effect  in  1997. 

//.  Pacific  Whiting  Season 

Since  1991,  harvest  of  the  whiting 
resource  has  been  allocated  between 
user  groups.  Whiting  has  been  allocated 
between  vessels  that  deliver  their  catch 
shoreside  and  vessels  that  deliver  their 
catch  at  sea  (which  includes  catcher 
processors  that  both  harvest  and  process 
their  catch,  and  catcher  vessels  that 
deliver  to  motherships  at  sea).  The 
shore-based  sector  has  conducted  a 
longer,  slower  season  (extending 
through  the  summer  and  into  the  fall), 
whereas  the  at-sea  sector  has  conducted 
a  more  intense,  shorter  fishery  (less  than 
a  month  in  recent  years).  To  satisfy  both 
strategies,  both  sectors  compete  for  the 
first  60  percent  of  the  commercial 
harvest  guideline  (the  annual  harvest 
gmdeUne  reduced  by  the  amount  set 
aside  for  harvest,  if  any,  by  coastal 
treaty  Indian  tribes).  When  60  percent  of 
the  commercial  harvest  guideline  is 
reached,  at-sea  processing  of  whiting  is 
prohibited,  and  the  remainder  of  the 
commercial  harvest  guideline  is 
reserved  for  the  shore-based  sector.  If 
not  projected  to  be  fully  used,  the 
surplus  reserve  may  be  released  on  or 
after  August  15.  The  regular  season 
currently  begins  on  April  15  north  of 
42°  N.  lat.  (the  Oregon/California 
border)  and  south  of  40°  30'  N.  lat.  (the 
southern  border  of  the  Eureka  statistical 
subarea),  and  on  March  1  between  42° 
and  40°  30'  N.  lat.  At-sea  processing  is 
prohibited  south  of  42°  N.  lat.  Before 
and  after  the  regular  season,  a  small 


"per  trip"  limit  for  whiting  (currently 
10,000  lb  (4,536  kg))  is  in  effect. 

At  its  October  1995  meeting,  the 
Coimcil  recommended  that  the  start  of 
the  regular  season  for  whiting  north  of 
42°  N.  lat.  be  delayed  from  April  15  to 
May  15.  This  delay  was  supported  by 
most  members  of  the  industry  testifying 
for  both  the  at-sea  and  shore-based 
sectors.  Some  suggested  an  even  later 
opening,  but  few  preferred  the  current 
April  15  date.  The  1-month  delay  was 
recommended  for  the  following  reasons: 
(1)  Whiting  spawn  in  the  winter, 
primarily  in  January-February.  They  are 
emaciated  afterwards,  taking  several 
months  to  recover  and  to  produce 
optimal  flesh  for  processing.  Although 
whiting  generally  are  well  on  their  way 
to  recovery  by  April  15  north  of  42°  N. 
lat.,  the  spawning  stock  as  a  whole  is  in 
better  condition  by  mid-May.  If  the 
amount  of  whiting  available  for  harvest 
is  relatively  low.  the  quahty  of  the 
product  and  the  product  recovery  rate 
are  even  more  important  to  maintain  the 
economic  viabiUty  of  the  fishery.  (2) 
With  a  month's  delay  in  harvest, 
whiting  will  be  slightly  larger  with  an 
additional  month's  growth,  increasing 
(in  small  measiue)  the  yield  per  fish.  (3) 
At  the  October  Council  meeting,  some 
Council  members  and  industry 
representatives  speculated  that  bycatch 
rates  of  salmon  and  other  groundfish 
species  could  be  reduced  with  a  1- 
month  delay  in  the  start  of  the  regular 
season,  but  the  data  are  not  conclusive. 
The  at-sea  sector  has  not  operated  in 
late  May  since  1991,  so  there  is  little 
information  for  these  operations  at  this 
time  of  year.  The  EA/RIR  indicates  that 
the  shore-based  fleet  has  consistently 
shown  a  trend  in  decreasing  salmon 
bycatch  as  the  season  progresses,  at  least 
through  June.  This  could  be  due  to  a 
seasonal  effect  or  to  start-up  problems 
that  sometimes  occur  at  the  beginning  of 
a  fishing  season.  Bycatch  of  salmon  by 
either  sector  may  be  more  highly 
correlated  with  abundance  and 
availabiUty  of  salmon,  the  ability  of  the 
skipper,  and  the  incentive  to  avoid 
bycatch.  The  influence  of  these  factors 
is  not  readily  measiuable.  The  EA/RIR 
states  that  delaying  the  season  opening 
date  to  May  15  is  imlikely  to  affect 
rockfish  bycatch  rates.  For  the  most 
part,  the  delay  in  the  season  would  be 
made  to  provide  better  quaUty  fish  for 
processing. 

The  allocation  of  whiting  between  the 
shore-based  and  at-sea  sectors  will  be 
reconsidered  in  1996  for  fisheries  in 
1997  and  beyond.  The  start  of  the 
regular  season  may  be  reconsidered  at 
the  same  time,  and  potentially  could 
differ  for  each  sector. 


Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  has  initially 
determined  that  this  action  is  consistent 
with  the  FMP  and  the  national 
standards  and  other  provisions  of  the 
Magnuson  Act. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule,  if  adopted,  would  not  change 
the  amoimt  of  fish  caught  or  retained  or 
the  niunber  of  vessels  participating,  and 
would  not  confer  a  competitive 
advantage  to  any  user  group.  As  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  26. 1996. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  proposed 
to  be  amended  as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Autliority:  16  U.S.C.  1801  et  seq. 

2.  In  §  663.23,  paragraphs  (bl(2)(i)(A). 
(b)(2)(i)(B).  (b)(2)(ii),  (b)(2)(iv).  and 
(b)(3)(i)  are  revised  to  read  as  follows: 

§  663.23    Catch  restrictions. 

*        «        «        *        * 

(b)*  *  * 

(2)  *  •  * 

(i)  *  *  *  (A)  Sablefish  taken  with  fixed 
gear  in  the  limited  entry  or  open  access 
fishery  in  the  EEZ  may  not  be  retained 
or  landed  from  12  noon  August  29 
through  12  noon  September  1. 

(B)  AH  fixed  geeir  used  to  take  and 
retain  groundfish  must  be  out  of  EEZ 
waters  from  12  noon  August  29  through 
12  noon  September  1,  except  that  pot 
gear  used  to  take  and  retain  groundfish 
may  be  deployed  and  baited  in  the  EEZ  • 
after  12  noon  on  August  31. 

(ii)  Regular  season — Limited  entry 
fishery.  The  regular  season  for  the 
limited  entry  nontrawl  sablefish  fishery 
begins  at  12:01  on  September  1.  During 
the  regular  season,  the  limited  entry 


nontrawl  sablefish  fishery  may  be 
subject  to  trip  limits  to  protect  juvenile 
sablefish.  The  regular  season  will  end 
when  70  percent  of  the  limited  entry 
nontrawl  allocation  has  been  or  is 
projected  to  be  taken.  The  end  of  the 
regular  season  may  be  announced  in  the 
Federal  Register  either  before  or  during 
the  regular  season. 
*        •        •        •        * 

(iv)  The  dates  and  times  that  the 
regular  season  ends  (and  trip  limits  on 
sablefish  of  all  sizes  are  resumed)  and 
the  mop-up  season  begins  and  ends,  and 
the  size  of  the  trip  limit  for  the  mopi-up 
fishery,  will  be  announced  in  the 
Federal  Register,  and  may  be  modified. 
Unless  otherwise  announced,  these 
seasons  will  begin  and  end  at  12  noon 
on  the  specified  date.  A  vessel  landing 
sablefish  in  Puget  Sound  that  was  taken 
under  a  limited  entry  permit  with 
nontrawl  gear  during  a  regular  season  is 
not  subject  to  trip  limits  on  that  trip 
(except  the  regular  season  trip  limits  to 
protect  juvenile  sablefish).  provided  the 
landing  complies  with  Washington  State 
regulations  govemijig  sablefish  landings 
in  Puget  Sound  after  the  regular  season. 
***** 

(3)  Pacific  Whiting— (i)  Season.  The 
regular  season  for  Pacifir:  whiting  begins 
on  May  15  north  of  42''00'  N.  lat..  on 
March  1  between  42°00'  N.  lat.  and 
40''30'  N.  lat..  and  on  April  15  south  of 
40°30'  N.  lat.  Before  and  after  the  regular 
season,  trip  landing  or  frequency  limits 
may  be  imposed  under  paragraph  (c)  of 
this  section. 
***** 

iFR  Doc.  96-4752  Filed  2-29-96:  8:45  am) 
BILLING  CODE  3510-22-F 


50  CFR  Part  675 
[I.O.  022396A] 

Groundfish  of  the  Gulf  of  Alaska; 
Pollock  Seasonal  Allowances 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOA.\). 

Commerce. 

ACTION:  Notice  of  Availability  of  an 

amendment  to  a  fishery  management 

plan:  request  for  comments. 

summary:  The  North  Pacific  Fisher\' 
Management  Council  (Council)  has 
submitted  Amendment  45  to  the  Fishery- 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  (FMP)  for  Secretarial  review  and 
is  requesting  comments  from  the  public. 
Copies  of  the  amendment  may  be 
obtained  from  the  Council  (See 
ADDRESSES). 


DATES:  Comments  on  Amendment  45 
should  be  submitted  on  or  before  April 
26,  1996. 

ADDRESSES:  Comments  on  Amendment 
45  should  be  submitted  to  Ronald  J. 
Berg,  Chief.  Fisheries  Management 
Division.  Alaska  Region.  NMFS,  P.O. 
Box  21668,  Juneau,  AK.  99802-1668 
Attn:  Lori  Gravel,  or  delivered  to  the 
Federal  Building,  709  West  9th  Street, 
Juneau,  AK.  Copies  of  Amendment  45 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review  prepared  for 
the  amendment  are  available  from  the 
North  Pacific  Fishery  Management 
Council,  605  West  Fourth  Ave. 
Anchorage,  AK  99501-2252;  telephone 
907-271-2809. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind. 907-586-7228 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fisherv 
Management  Council  submit  any  fishen' 
management  plan  or  plan  amendment  it 
prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  NMFS.  upon  receiving  a 
fishery  mcmagement  plan  or 
.imendment.  immediately  publish  a 
document  that  the  fishery  management 
plan  or  amendment  is  available  lor 
public  review  and  comment.  NMFS  will 
(onsider  the  public  comments  receivt^d 
during  the  comment  period  in 
determining  whether  tu  approve  the 
r  .MP  or  amendment. 

If  approved.  Amendment  45  would 
:llovv  NMFS  to  establish  seasonal 
allowances  of  pollock  total  allowable 
catch  (TAG)  by  regulation.  Included 
with  Amendment  4=5  is  a  regulatory 
amendment  that  would  combine  the 
third  and  fnunh  quarterly  allowances  of 
pollock  TAG  in  the  Western  and  Central 
Regulatory  Areas  of  the  Gulf  of  .Maska. 
Under  this  proposal,  the  third  and 
fourth  quarterly  allowances  of  pollock 
would  be  combined  into  a  single 
seasonal  allowance  equal  to  50  percent 
of  the  TAG  available  on  Dr  tober  1  in  the 
Western  Regulatory  .Area  and  September 
1  in  the  Central  Regulatory  Area. 

This  action  is  intended  to  result  in 
four  types  of  management 
improvements:  (1)  Reduced  chum 
salmon  bycatch,  vvhicli  has  been 
excessively  high  during  the  third 
quarter  (July  1)  opening;  (2)  reduced 
scheduling  conflicts  with  summer 
salmon  processing  activities;  (3) 
reduced  operating  costs  for  industry- 
through  a  reduction  in  the  number  of 
S'^asonal  openings  from  four  to  three, 
and  (4)  reduced  risk  of  harvest  overruns 
during  extremely  short  openings. 
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AHftority:  16  U.S.C  1801  et  seq. 

Dated:  February  26. 1996. 
RkfandW.Surdi, 
Acting  iHrecta;  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  9&-*748  Filed  2-26-96;  4:53  pm] 
I  OOOC  W10-I2-P 


996f 


UM 


8025 


Notices 


Federal  Register 

Vol.  61,  No.  42 

Friday.  March  1,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  docunents  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  aidhority,  filing  of 
petitions  and  applications  and  ager)cy 
statements  of  organization  and  functiorts  are 
examples  of  documerrts  appearing  in  this 
section.  '^ 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Spotted  Orvl — Sierra 
Nevada— Management  Direction  for 
National  Forests  in  California 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  change  in  responsible 
official  from  Chief  to  Regional  Forester. 

summary:  The  USDA,  Forest  Service  is 
designating  the  Pacific  Southwest 
Regional  Forester  as  the  responsible 
official  for  amending  the  Pacific 
Southwest  Regional  Guide  and 
significantly  amending  10  National 
Forest  Plans. 

ADDRESSES:  Send  written  comments  to 
Janice  Gauthier,  California  Spotted  Owl 
EIS  Team  Leader,  Land  Management 
Planning,  2999  Fulton  Avenue, 
Sacramento,  CA  95821. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Janice  Gauthier,  California  Spotted  Owl 
EIS  Team  Leader,  Land  Management 
Planning,  (916)  979-2026. 
SUPPLEMENTARY  INFORMATION:  On  March 
18, 1993,  a  Notice  of  Intent  (NOI)  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  was  published  in  the 
Federal  Register  (Vol.  58,  No.  51, 
14554-14555). 

Dated:  February  23. 1996. 
Katherine  Qemmt, 
Director,  Ecosystem  Conservation. 
[FRDoc.  96-^805  Filed  2-29-96;  8:45  am] 
BILUNQ  COOE  3410-1 1-M 


Grain  inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  In  the 
Central  Iowa  OA)  Area  and  the  Stats  of 
Montana 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Central  Iowa  Grain 
Inspection  Service,  Inc.  (Central  Iowa), 
and  the  Montana  Department  of 
Agriculture  (Montana)  will  end  August 
31, 1996.  according  to  the  Act.  and 
GIPSA  is  asking  persons  interested  in 
providing  official  services  in  the  Central 
Iowa  and  Montana  areas  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  March  30, 1996. 

ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart.  Chief. 
Review  Branch,  Compliance  Division. 
GIPSA,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454.  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  appUcations  to  the  automatic 
telecopier  machine  at  202-690-2755. 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier. 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue.  S.W.. 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-6525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  1 2866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA's  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Central  Iowa,  main  office  located  in  Des 
Moines,  Iowa,  and  Montana,  main  office 
located  in  Great  Falls.  Montana,  to 
provide  official  inspection  services 
under  the  Act  on  September  1. 1993. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 


of  Central  Iowa  and  Montana  end  on 
August  31.  1996. 
.  The  geographic  area  presently 
assigned  to  Central  Iowa,  in  the  State  of 
Iowa,  pursuant  to  Section  7(f)(2)  of  the 
USGSA.  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  U.S.  Route 
30  east  to  N44;  N44  south  to  £53;  £53 
east  to  U.S.  Route  30;  U.S.  Route  30  east 
to  the  Boone  County  line;  the  western 
Boone  County  line  north  to  £18;  £18 
east  to  U.S.  Route  169;  U.S.  Route  169 
north  to  the  Boone  County  line;  the 
northern  Boone  County  line;  the 
western  Hamilton  County  line  north  to 
U.S.  Route  20;  U.S.  Route  20  east  to  R38; 
R38  north  to  the  Hamilton  County  line; 
the  northern  Hamilton  County  line  east 
to  Interstate  35;  Interstate  35  northeast 
to  C55;  C55  east  to  S41;  S41  north  to 
State  Route  3;  State  Route  3  east  to  U.S. 
Route  65;  U.S.  Route  65  north  to  C25; 
C25  east  to  S56;  S56  north  to  C23;  C23 
east  to  T47;  T47  south  to  C33;  C33  east 
to  T64;  T64  north  to  B60;  B60  east  to 
U.S.  Route  218;  U.S.  Route  218  north  to 
Chickasaw  County;  the  western 
Chickasaw  County  lino;  and  the  western 
and  northern  Howard  County  lines. 

Bounded  on  the  East  by  the  eastern 
Howard  and  Chickasaw  County  lines; 
the  eastern  and  southern  Bremer  County 
lines;  V'Sg  south  to  State  Route  297; 
State  Route  297  south  to  D38;  D38  west 
to  State  Route  21;  State  Route  21  south 
to  State  Route  8;  State  Route  8  west  to 
U.S.  Route  63;  U.S.  Route  63  south  to 
Interstate  80;  Interstate  80  east  to  the 
Poweshiek  County  line;  the  eastern 
Poweshiek.  Mahaska,  Monroe,  and 
Appanoose  County  lines; 

Bounded  on  the  South  by  the 
southern  Appanoose,  WajTie,  Decatur, 
Ringgold,  and  Taylor  County  lines; 

Bounded  on  the  West  by  tiie  western 
Taylor  County  line;  the  southern 
Montgomery  County  line  west  to  State 
Route  48;  State  Route  48  north  to  M47; 
M47  north  to  the  Montgomery  County 
line;  the  northern  Montgomerv'  County 
line;  the  western  Cass  and  Audubon 
County  lines;  the  northern  Audubon 
County  line  east  to  U.S.  Route  71;  U.S. 
Route  71  north  to  U.S.  Route  30. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Fanners 
Co-op  Elevator  Company,  Chapin, 
Franklin  County;  and  CENEX  Land 
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OXakes,  faic..  Rockwell,  Cerro  Gordo 
County  (located  inside  D.  R.  Schaal 
Agency's  area). 

Central  Iowa's  assigned  geographic 
area  does  not  include  the  following 
grain  elevators  inside  Central  Iowa's 
area  which  have  been  and  will  continue 
to  be  serviced  by  the  following  official 
agencies: 

1.  A.  V.  llscher  and  Son.  Inc.: 
Fanners  Co-op  Elevator.  Boxhohn. 
Boone  County,  and 

2.  Omaha  Grain  Inspection  Service, 
Inc.:  T&K  Evans.  Elliot.  Montgomery 
County;  and  HemphiU  Feed  &  Grain, 
and  Hansen  Feed  &  Grain,  both  in 
Griswold.  Cass  County. 

The  geographic  area  presently 
assigned  to  the  State  of  Montana, 
pursuant  to  Section  7(f)(2)  of  the 
USGSA,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  the 
entire  State  of  Montana,  except  those 
export  port  locations  within  the  State 
which  are  serviced  by  FGIS. 

Interested  persons,  including  Central 
Iowa  and  Montana,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  ofBdal  services  in  the 
geographic  areas  specified  above  imder 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designatian  in  the  specified  geographic 
areas  is  for  the  period  beginning 
September  1, 1996,  and  ending  August 
31. 1999.  Persons  wishing  to  apply  for 
designation  should  contact  the 
Qanpliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and-other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AoOority:  Pub.  L  94-582, 90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  February  13. 1996 
NeflLPartar 

Dinctor,  Compliance  Division 
(FR  Doc  96-4020  Filed  2-29-96;  8:45  am) 


hwdaquala  Demand  for  Official 

tinl 


agency:  Grain  Inspection,  Packers  and 
Stodgnrds  Administration  (GIPSA). 
action:  Notice. 

summary:  GIPSA  has  determined  there 
is  inadequate  demand  for  official 
services  to  designate  an  organization  to 
provide  official  services  in  the  State  of 
Maine  after  expiration  of  the  current 
designation. 

DATE:  The  State  of  Maine's  designation 
ends  August  31, 1996. 


ADDRESSES:  Janet  M.  Hart,  Chief,  Review 
Branch,  Compliance  Division,  GIPSA, 
USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

GIPSA  announces  that  the  designation 
of  the  Maine  Department  of  Agriculture, 
Food  and  Rural  Resources  ends  on 
August  31, 1996.  As  of  January  31, 1996, 
the  State  of  Maine  had  not  performed 
any  official  services  since  1991. 
Accordingly,  GIPSA  determined  that, 
pursuant  to  the  provisions  of  the  Act, 
there  is  an  inadequate  demand  for 
official  services  to  designate  an  official 
agency.  Therefore,  GIPSA  is  not  asking 
for  applications  from  persons  interested 
in  designation  as  an  official  agency  to 
provide  services  in  the  area  currently 
assigned  to  Maine.  Any  persons  in 
Maine  who  may  require  official 
inspection  services  after  August  31, 
1996,  should  contact  GIPSA's  Baltimore 
Office  at  410-962-3968  (FAX:  410-766- 
8604). 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  February  13. 1996 
NeU  E.  Porter 

Director,  Compliance  Division 
(FR  Doc.  96-4019  Filed  2-29-96;  8:45  amj 
BiLUNQ  COM  3410-Elt-F 


Amendment  to  Certification  of  Central 
Filing  System — Oldahoma 

The  Statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  Section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  the  Oklahoma 
Secretary  of  State,  for  farm  products 
produced  in  that  State  (52  FR  49056, 
December  ^.9, 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
Tom  Cole,  Secretary  of  State,  for  an 
additional  farm  product  produced  in 
that  State  as  follows: 
elk 

This  is  issued  piu-suant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Autlwrity:  Sec.  1324(c)(2),  Pub.  L.  99-198, 
99  Stat.  1535,  7  U.S.C.  1631lc)(2);  7  CFR 
2.18(e)(3),  2.56(a)(3),  55  FR  22795. 


Dated:  February  26, 1996. 
Harold  Davis, 

Acting  Deputy  Administrator,  Packers  and 
Stockyards  Programs. 
(FR  Doc  96-4854  Filed  2-29-96;  8:45  am) 
BiUMQ  CODE  3410-KO-P 

Proposed  Posting  of  Stocicyards 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration,  United 
States  Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 

AR-171 

Roden's  Auction  Service,  Dequeen, 
Arkansas 

MD-119 

Kolb's  Sale  Bam,  Woodsboro. 
Maryland 

NC-169 

North  Carolina  Horse  Auction. 
Goldston,  North  Carolina 

SC-154 

Double  H  Livestock,  Pelzer,  South 
Carolina 

Pursuant  to  the  authority  imder 
Section  302  of  the  Packers  and 
Stockyards  Act.  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  stibmit 
written  data,  views  or  argimnents 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Grain  Inspection,  Packers  and 
Stockyards  Administration,  Room  3408- 
South  Building,  U.  S.  Department  of 
Agriculture,  Washington,  D.C.  20250  by 
March  9,1996.  All  written  submissions 
made  pursuant  to  this  notice  will  be 
made  available  for  public  inspection  in 
the  office  of  the  Director  of  the 
Livestock  Mariieting  Division  diuing 
normal  business  hours. 

Done  at  Washington,  D.C.  this  23rd  day  of 
February  1996. 
Daniel  L.  Van  Ackeren, 

Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Programs. 
[FR  Doc.  96-4855  Filed  2-29-96;  8:45  am] 
MLUNQ  COOC  34ie-l(D-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 


ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  01/18/96-02/20/96 

Date  peti- 

Firm Name 

Address 

tion  Accept- 
ed 

Product 

Twang,  Inc  

800  Buena  Vista.  BIdg.  2,  Ste  200,  San 
Antonio  TX  78207. 

01/24/96 

Salt  and  lemon  confections. 

Data  Specifics  Corporation 

2100  E.   Moffat  Avenue,  Springfield   IL 

01/30/96 

Near-infrared  arwiyzers,  radiabng  &  opti- 

62702. 

cally  collected  light.  incorporaUng  com- 
puter data  analysis. 
WofDen's  trousers. 

St.  Mary's  Sewing  Industry  

501    S.   Uano  Grande.  P.O.  Box   157, 

01/30/96 

Edcouch  TX  78538. 

Ttfton  Textiles,  Inc 

217    Southwell    Boulevard,    Tiflon    GA 

01/30/96 

Knit  fabric  such  as  jersey,  rib.  ptque.  and 

31794. 

fleece. 

Big  Jim  Halter  Co.,  DBA  Flying  Circle 

Bags. 
Littonian  Shoe  Company  

10045  Johns  Road.  Boeme  TX  78006  .... 

01/31/96 

Travel,  sports,  and  similar  bags. 

31     Kaystone    Street.    P.O.    Box    95. 

02/01/96 

Infant's  and  children's  shoes  and  lead- 

LitUestown  PA  17340. 

filled  protective  aprons. 

Custom  Packaging  Systems,  Inc 

201     Glocheski    St..     P.O.     Box     183. 

02/05/96 

Polypropylene    and    polyethytene    bulk 

Manistee  Ml  49660. 

bags  and  liners  for  packing  and  trans- 
porting liqukj  &  dry  goods. 

CR  Technology,  Inc  

27752  El  Laze  Road,  Suite  A,  Laguna 

02/12/96 

Machinery  used  in  electronic  manufactur- 

Niguel CA  92656. 

ing:  X-ray  imaging  devees. 

Magic  Novelty  Co.,  Inc 

308  Dyckman  Street,  New  York  NY 
10034-5351. 

02/12/96 

Imitation  Jewelry. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
I]^vision,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Conunerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  imder  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


February  23, 1996. 

Lewis  R.  Podolske, 

Director,  Trade  Adjustment  Assistance 
Division. 

[FR  Doc.  96-4710  Filed  2-29-96;  8:45  am) 

BUJJNG  CODC  3510-24-M 


Foreign-Trade  Zones  Board 
[Docket  13-96] 

Foreign-Trade  Subzone  78A— Nissan 
Motor  Manufacturing  Corporation 
U.S.A.  (Motor  Vehicles  and 
Components);  Expansion  of  Subzone; 
Smyrna,  TN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Metropolitan  Nashville- 
Davidson  Coimty  Port  Authority, 
grantee  of  FTZ  78,  Nashville,  Tennessee, 
requesting  authority  to  expand  FTZ 
Subzone  78A  (Nissan  Motor 
Manufacturing  Corporation  U.S.A. 
(NMMC)  plant,  Smyrna,  Teimessee),  to 
include  a  site  in  Decherd,  Tennessee. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 


81u},  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  February  21,  1996. 

Subzone  78 A  was  approved  in  1982 
for  the  manufacture  of  pickup  trucks 
(Board  Order  190.  47  FR  16191.  4-12- 
82).  and  the  scope  of  manufacturing 
authority  was  expanded  to  include 
automobiles,  engines  and  transaxles  in 
1984  (Board  Order  272,  49  FR  35395,  9- 
7-84).  In  1993,  the  subzone  boundaries 
were  expanded,  as  was  the  scope  of 
authority  to  manufacture  under  zone 
procedures  (Board  Order  632.  58  FR 
18850.  3-30-93). 

NMMC  now  requests  that  the  subzone 
status  be  extended  to  include  its  new 
engine/powertrain  plant  (currently 
under  construction)  in  Decherd 
(FrankUn  County).  Tennessee,  some  65 
miles  west  of  Chattanooga.  The  new 
manufacturing  facility  (200,000  sq  ft  on 
958  acres)  will  be  used  to  produce 
200,000  engines  and  300,000  transaxles 
annually.  The  engines  will  equip  autos 
manufactured  at  NMMC  s  Smyrna  plant 
The  transaxles  will  be  used  to  equip 
autos  manufactured  in  NMMC's  Smyrna 
plant  and  minivans  (a  Ford/Nissan 
joint-venture  vehicle)  manufactured  at 
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Ford's  Avon  Lake,  Ohio,  plant  (Subzone 
40C).  The  appUcation  states  that  the 
powertrain  components  produced  at  the 
new  Decherd  plant  {471  employees)  will 
displace  imports  of  finished  Nissan 
engines  and  transaxles.  Actually, 
NMMC  already  has  authority  to  produce 
these  items  imder  zone  procedures 
within  FTZ  Subzone  78A  (450,000 
engines,  270,000  transaxles  annually] 
for  vehicles  assembled  at  Smyrna  and 
Avon  Lake,  so  this  proposed  subzone 
expansion  will  aUow  some  of  these 
items  to  be  produced  imder  zone 
procedures  at  the  new  plant  site. 
Parts  and  materials  that  would 
initially  be  sourced  from  abroad 
include:  gaskets/seals,  articles  of  plastic 
and  rubber,  hoses,  roller  chain,  steel 
studs,  fasteners,  cylinder  heads, 
connecting  rods,  water  pumps,  filters, 
valves,  camshafts,  crankshafts,  beeuings, 
flywheels,  pulleys,  spark  plugs, 
distributors,  ignition  parts,  clutches 
(and  related  parts),  electronic 
controlling  apparatiis,  thermostats,  other 
parts  of  internal  combustion  engines, 
lubricating  pumps,  valve  bodies,  and 
electronic  controlling  apparatus  (duty 
rate  range:  £ree-10.8%).  The  application 
indicates  that  the  projected  level  of 
domestic  parts  sourcing  at  the  Decherd 
facihty  will  be  similar  to  the  pattern  for 
motor  vehicles  manufactured  at 
NMMC's  Smyrna  plant. 

Zone  procedures  would  continue  to 
exempt  NMMC  from  Customs  duty 
payments  on  the  foreign  components 
used  in  production  for  export.  On  its 
domestic  sales,  the  company  would  be 
able  to  continue  to  choose  the  lower 
duty  rate  that  appUes  to  finished  autos 
(2.5%)  for  the  foreign  inputs  noted 
above.  On  finished  engines  and 
transaxles  transferred  to  other  auto 
assembly  subzones,  duties  on  their 
foreign  components  could  be  paid  when 
those  finished  vehicles  are  withdrawn 
for  Customs  entry.  The  application 
indicates  that  the  savings  from  zone 
procediu«s  would  help  improve  the 
Decherd  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Pubhc  comment  on  the  apphcation  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  30, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  15, 1996). 


A  copy  of  the  appUcation  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service.  Post  Office  Box  270008,  939 
Airport  Service  Road,  Nashville,  TN  37227; 
and 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716, 14th  Street  & 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20230 
Dated:  February  22, 1996. 

)ohn  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  96-4753  Filed  2-29-96;  8:45  am] 

BILUNG  CODE  3510-DS-P 


International  Trade  Administration 

Intent  to  Revoke  Antidumping  Duty 
Orders  and  Findings  and  to  Terminate 
Suspended  Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Antidimiping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

summary:  The  Department  of  Commerce 
(the  Department]  is  notifying  the  public 
of  its  intent  to  revoke  the  antidiunping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  March  1996. 
EFFECTIVE  DATE:  March  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
imder  Antidumping  Proceeding  at: 
Office  of  Antidumping  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482^737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  pubhc  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 


Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Australia 

Canned  Bartlett  Pears 
A-602-039 
38  FR  7566 
March  23, 1973 

Contact:  Matthew  Rosenbaum  at  (202) 
482-4377 

Chile 

Standard  Carnations 

A-337-602 

52  FR  8939 

March  20, 1987 

Contact:  Lyn  Johnson  at  (202)  482-5287 

France 

Brass  Sheet  &  Strip 
A-427-602 
52  FR  6995 
March  6, 1987 

Contact:  Thomas  Kilham  at  (202)  482- 
2704 

/srae7 

Oil  Cmmtry  Tubular  Goods 
A-508-602 
52  FR  7000 
March  6, 1987 

Contact:  Michael  Heaney  at  (202)  482- 
4475 

Italy 

Brass  Fire  Protection  Equipment 
A-475-401 
50  FR  8354 
March  1, 1985 

Contact:  Leon  McNeill  at  (202)  482- 
4236 

Japan 

Televisions 
A-588-015 
36  FR  4597 
March  10, 1971 

Contact:  Sheila  Forbes  at  (202)  482- 
5253 

Taiwan 

Light- Walled  Welded  Rectangular 

Carbon  Steel  Tubing 
A-583-803 
54  FR  12457 
March  27, 1989 
Contact:  Thomas  Barlow  at  (202)  482- 

0410 

The  People's  Republic  of  China 

Chloropicrin 

A-570-002 

49  FR  10691 

March  22, 1984 

Contact:  Andrea  Chu  at  (202)  482-4733 

If  no  interested  party  requests  an 
administrative  review  in  accordance 


with  the  Department's  notice  of 
opportujiity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  in  §353.2(k)  (3),  (4),  (5).  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  March  1996.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  quaUfies  as  a  domestic 
interested  party  under  §  353. 2(k)  (3),  (4), 
(5),  and  (6)  of  die  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  February  26, 1996. 
Joceph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  CompUance. 
[FR  Doc.  96-4851  Filed  2-29-96;  8:45  am] 
BILUNG  CODE  3S10-DS-P 

[A-68a-«37] 

Notice  of  Preliminary  Detannination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Crow  or  Irene  Darzenta,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0116  or  (202)  482- 
6320. 

THE  APPUCABLE  STATUTE:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  (the  Act] 
are  references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Roimds  Agreements  Act. 
PREUMINARY  DETERMINATION:  As 
explained  in  the  memoranda  bom  the 
Assistant  Secretary  for  Import 
Administration  dated  November  22, 
1995,  and  January  11, 1996,  the 
Department  of  Commerce  (the 
Department)  has  exercised  its  discretion 
to  toll  all  deadlines  for  the  duration  of 
the  partial  shutdowns  of  the  Federal 
Government  bom  November  15  through 
November  21, 1995,  and  December  16, 
1995,  through  January  6,  1996.  Thus,  all 
deadlines  in  this  investigation  have 
been  extended  by  28  days,  i.e.,  one  day 
for  each  day  (or  partial  day)  the 
Department  was  closed.  The  revised 
deadline  for  this  preliminary 
determination  is  February  23, 1996. 

We  preliminarily  determine  that  large 
newspaper  printing  presses  and 
components  thereof  (LNPPs)  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1995  (60  FR 
38546  (July  27, 1995)).  the  following 
events  have  occiured: 

On  August  14, 1995,  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  of  Commerce 
(the  Department)  of  its  affirmative 
preliminary  determination.  (See  ITC 
Investigation  No.  731-TA-736  and  737.) 

On  August  28, 1995,  we  presented 
Section  A '  of  the  questionnaires  to  the 
Japanese  embassy,  counsel  for 
Mitsubishi  Heavy  Industries,  Ltd.,  (MHI) 
and  Tokyo  Kikai  Seisakusho,  Ltd.  (TKS). 
MHI  submitted  responses  to  Section  A 
on  September  27, 1995,  and  October  10, 
1995,  as  revised  on  December  13,  1995. 
TKS  submitted  responses  to  Section  A 
on  September  27, 1995,  and  October  2,5, 
and  10, 1095,  as  revised  on  October  17, 
1995. 

On  October  20, 1995,  at  the  request  of 
Rockwell  Graphics  Systems,  Inc.  And  its 
parent  company,  Rockwell  International 
Corporation  (the  petitioner),  we 


postponed  the  preliminary 
determination  to  January  26, 1996.  See 
Notice  of  Postponement  of  Preliminary 
Determinations:  Antidumping 
Investigation  of  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled  bom  Japan  (60  FR  54841. 
October  26, 1995). 

On  October  19, 1995.  the  petitioner 
alleged  that  there  are  reasonable 
grounds  to  believe  or  suspect  that  MHI 
and  TKS  made  below-cost  sales  of  the 
subject  merchandise  in  Japan,  and  that 
these  below-cost  sales  must  be  excluded 
from  the  Department's  calculation  of 
profit  for  constructed  value  (CV). 
Because  we  determined  the  appropriate 
basis  for  normal  value  (NV)  to  be  CV,  we 
did  not  address  petitioner's  below-cost 
allegation.  We  did,  however,  solicit 
contract  price  and  production  costs  data 
for  MHI's  and  TKS's  home  market  sales 
of  subject  merchandise  in  order  to 
compute  selling,general  and 
administratie  expenses  (SG&A)  and 
profit  for  CV  in  accordance  with  section 
773(e)(2)(A)  of  the  Act.  {See  "Product 
Comparisons"  section  of  this  notice.) 

The  Department  issued  Sections  C 
and  D  of  its  questionnaire  to  MHI  on 
October  27, 1995.^  The  Department 
issued  Section  C,  D,  and  E  '  to  TKS  on 
October  27, 1995.  MHI  submitted  its 
response  to  Section  C  and  D  on 
December  1,  1995,  as  revised  December 
13,  1995.  TKS  submitted  its  response  to 
Section  C.  D,  and  E  on  December  1. 
1995.  Because  of  the  first  partial  federal 
government  shutdown  mentioned 
previously,  a  supplemental 
questionnaire  was  not  issued  until 
December  8, 1995.  Because  of  the 
second  partial  government  shutdown, 
MHI  and  TKS  responded  to  the 
supplemental  questionnaires  on  January 
18, 1996. 

On  October  26  and  31, 1995.  TKS 
requested  that  the  Department  exclude  a 
certain  sale  to  the  Dallas  Morning  News 
and  a  sale  to  the  Spokane  Spokesman 
Review  from  our  antidumping  analysis. 
During  the  period  preceding  this 
preliminary  determination,  the 
petitioner  objected  on  several  occasions 
to  TKS's  proposal.  We  determined  to 
include  these  two  sales  in  our 
preliminary  antidumping  analysis, 
contrary  to  TKS's  arguments,  since  U.S. 
sales  cannot  classified  as  outside  the 
ordinary  course  of  trade,  and  because 
there  are  no  administrative  barriers  to 
conducting  an  analysis  of  these  sales. 


'  Section  A  requests  data  concerning  coqiorate 
organization,  accounting  practices,  markets  and 
merchandise. 


^Section  C  requests  data  on  sales  to  the  United 
States.  Section  D  requests  data  on  the  cost  of 
production  and  constructed  value. 

'  Section  E  requests  data  on  the  cost  of  further 
manufacturing  or  assembly  performed  in  the  United 
States. 
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See  February  23, 1996,  Memorandum  to 
Richard  W.  Moreland,  from  The  Team. 
Re:  Request  for  Exclusion  of  TKS  Sales. 

During  the  period  July  28, 1995 
through  January  23. 1996,  the  petitioner. 
MM  and  TKS  filed  comments 
requesting  clarification  of  the  scope  of 
this  investigation  with  respect  to 
elements  (i.e.,  parts  or  subcomponents) 
of  covered  components,  and  spare  and 
replacement  parts.  Respondents  in  the 
companion  investigation  of  LNPPs  from 
Geimany,  Konig  Bauer  Albert  and  MAN 
Roland  Druckmaschienen,  also 
submitted  comments  concerning  scope 
on  the  record  of  this  preceding.  On 
January  23, 1996,  petitioner  clarified  the 
scope  to  exclude  used  presses.  See 
Scope  of  Investigation  section  of  this 
notice.  At  the  Department's  request,  on 
Fd>ruary  8, 1996,  the  parties  filed 
comments  on  suspension  of  liquidation 
instructions. 

On  February  2, 1996,  petitioner  filed 
comments  on  issues  concerning  MHI  to 
be  resolved  and  on  general 
methodologies  to  be  employed  in  the 
preliminary  determination.  Petitioner 
filed  additional  comments  concerning 
MHI  issues  on  February  8, 1996,  and 
concerning  TKS  issues  on  February  6, 
1996.  Mm  and  TKS  filed  such 
comments  on  February  6  and  16, 1996, 
respectively. 

Respondent  Selection 

The  producers  named  in  the  petition 
were  MHI  and  TKS.  On  August  2, 1995. 
we  contacted  the  U.S.  Embaissy  in 
Tokyo,  requesting  the  identification  of 
Japanese  producers  and  exporters  of 
LNPPs  to  the  United  States,  and  the 
voltune  and  value  of  subject 
merchandise  they  sold  to  the  United 
States  during  the  period  January  1, 1991 
through  May  31, 1995.  On  July  31, 1996. 
we  requested  the  names  and  addresses 
of  manufacturers  or  exporters;  and  the 
value  and  quantity  of  the  subject 
merchandise  sold  and  shipped  to  the 
United  States  for  each  company  diuing 
the  period  January  1, 1991  through  May 
31, 1995,  £rom  the  Embassy  of  Japan  in 
Washington  D.C.  On  August  11, 1995, 
we  received  a  reply  from  the  Embassy 
of  Japan  indicating  that  there  were  no 
other  Japanese  exporters  of  subject 
merchandise  to  the  United  States.  At  the 
time  of  respondent  selection,  no  reply 
had  been  received  bom  our  Embassy  in 
Tokyo. 

Based  on  the  petition  and  the 
information  received  from  the  Embassy 
of  Japan,  we  issued  questioimaires  to 
MHI  and  TKS.  (See  the  August  28, 1995. 
Memorandum  to  The  File  Re: 
Que^stionnaire  Recipients.) 


Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  February  9.  1996,  MHI 
requested,  and  on  February  13, 1996, 
TKS  requested  that,  in  the  event  of  an 
affirmative  preliminary  determination , 
in  this  investigation,  the  Department 
postpone  its  final  determination  until  60 
days  after  the  date  of  the  scheduled  final 
determination,  which  is  equivalent  to 
135  days  after  the  publication  of  an 
affirmative  preliminary  determination 
in  the  Federal  Register.  In  accordance 
with  19  CFR  353.20(b),  because  our 
preliminary  determination  is 
affirmative,  the  respondent  accounts  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise,  and  no  compelling 
reasons  for  denial  exist,  we  are  granting 
respondents'  request  and  postponing  the 
final  determination. 

Section  773(d)  of  the  Act  provides 
that  provisional  measures  may  not 
remain  in  effect  for  more  than  four 
months.  However,  that  provision  of  the 
Act  also  states  that  the  Department  may 
extend  that  period  to  six  months  at  the 
request  of  exporters  representing  a 
significant  proportion  of  exports  of  the 
subject  merchandise.  Such  a  request 
was  made  by  both  respondents  in  this 
investigation  on  February  23, 1996. 
Accordingly,  we  are  extending  the 
applicability  of  the  provisional 
measures  to  six  months  in  this 
investigation. 

Scope  of  Investigation 

As  specified  below,  we  have  revised 
the  scope  since  our  notice  of  initiation 
to  exclude  used  presses,  in  accordance 
with  the  petitioner's  January  23, 1996, 
clarffication.  Furthermore,  we  have 
clarified  the  scope  to  include 
"elements"  (otherwise  referred  to  as 
"parts"  or  "subcomponents")  of  an 
LNPP  system,  addition  or  component, 
which  taken  as  a  whole,  constitute  a 
subject  LNPP  system,  addition  or 
component  used  to  fulfill  an  LNPP 
contract.  See  "Scope  Issues"  section  of 
this  notice  concerning  the  treatment  of 
elements  in  the  scope.  In  addition,  we 
have  stipulated  that  spare  or 
replacement  parts,  which  are  imported 
pursuant  to  an  LNPP  contract  and  are 
separately  identified  and  valued  in  that 
contract,  whether  or  not  shipped  in 
combination  with  covered  merchandise, 
are  excluded  from  the  scope  of  the 
investigation.  (See  February  23, 1996, 
Decision  Memorandum  to  Richard 
Moreland  from  The  Team  Re:  Scope 
Issues.) 

The  products  covered  by  these 
investigations  are  large  newspaper 
printing  presses,  including  press 


systems,  press  additions  and  press 
components,  whether  assembled  or 
imassembled,  that  are  capable  of 
printing  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
ruiming  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  nmning  of  the 
direction  of  the  paper. 

In  addition  to  complete  systems,  the 
scope  of  these  investigations  includes 
the  five  press  system  components.  They 


Federal  Register  /  Vol.  61,  No.  42  /  Friday,  March  1.  1996  /  Notices 


8031 


are: 


(1)  A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color,  or 
a  printing-unit  cylinder; 

(2)  A  reel  tension  paster  (RTF),  which 
is  any  component  that  feeds  a  roll  of 
paper  more  than  two  newspaper 
broadsheet  pages  in  width  into  a  subject 
printing  unit; 

(3)  A  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format; 

(4)  Conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and 

(5)  A  computerized  control  system, 
which  is  any  computer  equipment  and/ 
or  software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled.  Any  of  the  five 
components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of     - 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  investigation.  Also 
included  in  thie  scope  are  elements  of  an 
LNPP  system,  addition  or  component, 
which  taken  as  a  whole,  constitute  a 
subject  LNPP  system,  addition  or 


UM 


component  used  to  fulfill  an  LNPP 
contract. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  an  LNPP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP,  and  are  separately  identified  and 
valued  in  an  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  investigation.  Used 
presses  are  also  not  subject  to  this 
scope.  Used  presses  are  those  that  have 
been  previously  sold  in  an  arm's  length 
transaction  to  a  pvuchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Further,  these  investigations  cover  all 
current  and  future  printing  technologies 
capable  of  printing  newspapers, 
including,  but  not  limited  to 
lithographic  (offset  or  direct), 
flexographic,  and  letterpress  systems. 

The  products  covered  by  these 
investigations  are  imported  into  the 
United  States  under  subheadings 
8443.11.10,  8443.11.50,  8443.30.00, 
8443.59.50,  8443.60.00.  and  8443.90.50 
of  the  HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21.  8471.49,26.  8471.50.40. 
8471.50.80,  8524.51.30,  8524.52.20, 
8524.53.20.  8524.91.00.  8524.99.00  and 
8537.10.90.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  an  A  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Scope  Issues 

Since  our  initiation,  we  received 
nimierous  comments  from  interested 
parties  in  this  investigation  and  the 
concurrent  investigation  involving 
Germany,  requesting  that  the 
Department  clarify  the  treatment  of 
"elements"  in  the  scope  of  the 
investigation. 

In  general,  respondents  believe  that  if 
the  imported  elements  do  not  constitute 
a  complete,  albeit  unassembled, 
component,  or  are  missing  "essential" 
elements  to  function  as  one  of  the  five 
components  named  in  the  scope,  they 
would  not  be  subject  to  the  scope  of  this 
investigation  and  the  concurrent 
investigation  involving  Germany.  The 
petitioner  believes  that,  because  an 
imported  LNPP  press,  addition  or 
component  will  almost  always  contain 
elements,  which,  by  themselves,  are  not 
subject  to  the  scope,  it  is  not  practical 
to  exclude  these  elements  frtim  the 
scope  of  the  investigation  in  so  far  as 


they  comprise  an  incomplete  subject 
component.  (For  a  complete  discussion 
of  these  comments,  see  February  23, 
1996  Memorandum  to  Richard  W. 
Moreland  from  The  Team  Re:  Scope 
Issues.) 

As  stated  in  the  "Scope  of 
Investigations"  section  above,  we 
interpret  the  scope  to  include  those 
elements  or  collection  of  elements 
imported  from  a  subject  country  in  so 
far  as  they  constitute  any  one  of  the  five 
covered  components  which  are.  in  turn, 
used  to  fulfill  a  contract  for  a  LNPP 
press  system,  press  addition  or  press 
component.  Individual  parts  per  se  are 
not  covered  by  the  scope  of  these 
investigations  unless  taken  as  a  whole 
they  constitute  a  subject  component 
used  to  fulfill  an  LNPP  contract.  This 
interpretation,  however,  raises  a 
question:  at  what  point  do  the  elements 
imported  from  a  subject  country  rise  to 
the  level  of  an  LNPP  component, 
addition  or  system  subject  to  the  scope 
of  these  investigations? 

The  Department  must  decide  on  a 
reasonable  and  practicable  approach  in 
determining  what  constitutes  a  subject 
LNPP  component,  addition  or  system, 
and  in  so  d6ing,  establish  the  basis  on 
which  we  will  include  elements  in  the 
scope.  We  are  considering  two 
alternative  approaches  for  analyzing 
what  governs  the  inclusion  of  parts  or 
subcomponents,  other  than  spare  or 
replacement  parts,  within  the  scope  of 
these  investigations.  One  approach 
would  consider,  on  a  case-by-case  basis, 
whether  the  imported  parts  or 
subcomponents  when  taken  together  are 
essentially  an  LNPP  system,  addition  or 
component.  This  so  called  "essence" 
approach  is  of  necessity  subjective  and 
turns  on  the  question  of  how  near  the 
sum  of  the  imported  parts  comes  to 
comprising  a  complete  LNPP  system, 
addition  or  component.  A  second 
approach  would  consider  the  value  of 
the  imported  parts  or  subcomponents 
relative  to  the  total  value  of  the  finished 
LNPP  component,  addition  or  system  in 
the  United  States.  That  is,  we  would 
determine  that  the  imported  parts  or 
subcomponents  would  be  within  the 
scope  if  they  comprised  a  certain 
minimum  percentage  of  the  value  of  the 
parts  of  a  finished  LNPP  system, 
addition  or  component. 

Both  of  these  approaches  raise 
threshold  questions.  Because  certain 
sales  reported  by  respondents  in  both 
the  German  and  Japanese  investigations 
consist  of  imported  elements  from 
Germany  or  Japan,  rather  than  a 
complete  LNPP  component,  addition  or 
system,  acceptance  of  either  of  the  two 
approaches  will  have  implications  as  to 
which  of  the  respondents  sales  the 


Department  will  consider  in  its  final 
determination.  Therefore,  we  are 
presently  soliciting  comments  from 
interested  parties  as  to  the  merits  of 
these  approaches  and/or  others  that  may 
be  relevant  for  use  in  the  final 
determination.  Interested  party 
comments  on  this  topic  are  due  no  later 
than  May  1.  1996. 

Period  of  Investigation  (POI) 

The  petitioner,  MHI.  and  TKS  filed 
comments  on  October  19.  20,  25  and  26, 
1995.  concerning  the  appropriate  period 
of  investigation  (POI)  and  the  use  of 
home  market  sales  as  the  basis  for  NV. 
On  October  27,  1995.  we  estabhshed  the 
appropriate  POI  for  MHI  to  be  July  1. 
1991  through  June  30.  1995,  and  for 
TKS  to  be  July  1.  1992  through  June  30. 
1995. 

As  a  result  of  changes  to  section 
773(b)(2)(B)  of  the  Act,  which  codified 
the  normal  period  within  which  sales 
made  below  the  cost  of  production  are 
to  be  analyzed,  the  Department 
modified  its  practice  so  that  the 
standard  POI  would  cover  a  one-year 
period.  In  this  investigation,  however, 
in  order  to  capture  sufficient  and 
representative  sales,  the  Department 
established  a  POI  beyond  the  normal 
one-year  period  because  of  the  nature  of 
the  LNPP  industr\',  characterized  by 
custom  order  sales  and  long  term  sales 
contracts.  (See  October  27.  1995. 
Memorandum  to  Richard  W.  Morelajid, 
from  The  Team  Re:  Establishing  the 
Period  of  Investigation.) 

Exclusion  of  the  Washington  Post  Sale 

On  October  27.  1995.  the  Department 
decided  to  exclude  MHI's  sale  to  the 
Washington  Post  from  our  antidumping 
analysis.  (See  Period  of  Investigation 
Memorandum).  On  November  7.  and 
November  20,  1995,  the  petitioner 
requested  that  the  Department 
reconsider  its  decision.  On  November 
13  and  November  29.  1995.  MHI 
rebutted  the  petitioners  arguments. 

The  Department  reaffirmed  its 
exclusion  of  the  Washington  Post  sale 
from  its  margin  analysis  because  (1)  this 
sale  was  unbuilt,  unshipped,  and 
uninstalled  at  the  time  of  our  analysis; 
(2)  the  IDepartment  believes  that  the 
historical  bench-marking  integral  to  the 
use  of  estimated  costs  was  not 
reasonably  available;  and  (3)  because 
the  Department  had  two  other  sales 
available  for  analysis  which  were  built, 
delivered  and  installed.  (See  Februar)' 
23,  1996.  Memorandum  to  Richard  W. 
Moreland  from  The  Team  Re. 
Continuing  the  Exclusion  of  the 
Washington  Post  Sale). 
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The  Nature  of  the  Guard  Sale 

On  November  1, 1995.  the  petitioner 
requested  that  the  Department 
determine  that  the  correct  price  for  the 
Department  to  examine  with  regard  to 
the  ultimate  purchase  of  an  LNPP  by  the 
Guard  PubUcation  Company  (Guard)  is 
that  set  between  MHI  and  the  Sumitomo 
Trading  Company.  In  response  to  the 
petitioner's  questions,  the  Department 
held  an  ex  parte  meeting  with  counsel 
for  MHI  on  December  7, 1995. 
Following  this  meeting  MHI  submitted 
documentation  with  respect  to  this 
transaction  on  December  7, 1995.  MHI 
supplemented  this  submission  with 
more  doctmientation  on  December  12, 
1995.  On  January  11, 1996,  the 
petitioner  submitted  comments 
analyzing  MHI's  docimientation  of  the 
transaction.  Finally,  MHI  submitted 
additional  information  concerning  this 
sale  in  its  January  18, 1996, 
supplemental  response.  MHI 
maintained  that  the  dociunentatidn  was 
evidence  that  the  sale  was  made  by  MHI 
to  Guard. 

Because  of  the  participation  of  MHI  in 
the  business  dealings  between 
Sumitomo  and  Guard,  the  docimiented 
correspondence  between  MHI  and 
Guard,  and  MHI's  actual  performance 
pursuant  to  the  Guard's  technical 
requirements,  we  estabhshed  that  the 
appropriate  transaction  to  examine  was 
the  sale  from  MHI  to  Guard  Publishing 
Company.  (See  February  23, 1996, 
Memorandimi  to  Richard  W.  Moreland 
frtnn  The  Team  Re:  Establishing  the 
Proper  Guard  Sale.)  . 

Product  Comparisons 

Although  the  home  market  was 
viable,  in  accordance  with  section  773 
of  the  Act,  we  based  NV  on  constructed 
value  (CV)  because  we  determined  that 
the  particular  market  situation,  which 
requires  that  the  subject  merchandise  be 
bvdlt  to  each  customer's  specifications, 
does  not  permit  proper  price-to-price 
comparisons.  (See  November  9, 1995, 
Memorandum  to  Richard  W.  Moreland 
from  The  Team  Re:  Determining  the 
Appropriate  Basis  for  Normal  Value.) 

Fair  Value  Comparisons 

To  determine  whether  MHI's  and 
TKS's  sales  of  LJsiPPs  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  Constructed  Export  Price 
(CEP)  to  the  NV,  as  described  in  the 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d)(l)(A)(ii),  we  calculated 
transaction-specific  CEPs  (which  in  this 
case  were  synonymous  with  model- 
specific  CEPs)  for  comparison  to 


transaction-specific  NVs  because  there 
are  few  sales  and  the  merchandise  is 
custom-made. 

Constructed  Export  Price  (CEP)  and 
Further  Manufacturing  (FM) 

TKS 

TKS  reported  its  sales  as  CEP  and 
CEP/FM  sales.  Because  we  have 
classified  installation  expenses  as 
further  manufacturing,  wo-have  treated 
all  TKS  sales  as  CEP/FM  sales.  We 
calculated  CEP,  in  accordance  with 
subsections  772  (b)  and  (d)  of  the  Act, 
for  (1)  those  sales  to  the  first  uinaffiliated 
purchaser  that  took  place  after 
importation  by  a  seller  affifiated  with 
the  producer/exporter  and  (2)  those 
sales  involved  in  further  manufacturing 
in  the  United  States. 

We  calculated  CEP  sales  based  on 
packed,  installed  prices  to  unaffiliated 
customers.  We  made  deductions  bom 
the  starting  price  (gross  imit  price),  for 
foreign  inland  freight  to  port  in  Japan, 
foreign  brokerage  and  handling, 
international  freight,  combined  marine 
and  foreign  insurance,  U.S.  brokerage 
and  handling,  U.S.  Customs  duty,  U.S. 
inland  freight  port  to  customer,  U.S. 
inland  fi^ight  U.S.  warehouse  to 
customer,  and  U.S.  inland  insurance. 
We  also  made  deductions  for  imputed 
credit,  warranty,  and  other  direct  selling 
expenses  including  certain  U.S.  trade 
show  expenses. 

In  calculating  imputed  credit,  we  took 
into  account  the  unique  nature  and 
magnitude  of  the  LNPP  projects  imder 
investigation.  These  projects  require 
substantial  capital  expenditures  over  an 
extended  time  period  because  of  their 
size  and  their  lengthy  production 
process.  Moreover,  the  projects 
generally  call  for  the  purchaser  to 
provide  scheduled  progress  payments 
prior  to  the  completion  of  a  given 
project.  In  consideration  of  these  factors, 
we  computed  credit  by  applying  an 
interest  rate  to  the  net  balance  of 
production  costs  incurred  and  progress 
payments  made  during  the  construction 
period.  We  imputed  credit  expenses  for 
U.S.  sales  using  U.S.  prime  short-term 
interest  rates  as  reported  by  the  Federal 
Reserve,  calculated  as  a  weighted- 
average  rate  for  each  fiscal  year  in  the 
POI,  since  these  sales  were  denominated 
in  U.S.  dollars.  However,  because  TKS 
reported  that  it  did  not  borrow  in  U.S. 
dollars,  we  used  U.S.  prime  short-term 
interest  rates  as  a  surrogate  rate. 

We  deducted  those  indirect  selling 
expenses  that  related  to  economic 
activity  in  the  United  States.  We  have 
recalculated  TKS's  reported  indirect 
selling  expenses  incurred  in  the  United 
States  using  the  total  expenses  and  total 


revenue  for  TKS  USA  during  the  fiscal 
years  1991  through  1995,  in  order  to 
remove  distortions  in  TKS  USA's 
financial  statements  caused  by  auditors' 
modifications  to  revenue  recognized 
during  the  POI. 

We  also  deducted  the  cost  of  any 
further  manufacturing  or  assembly 
(including  additional  material  and 
labor).  Finally,  we  made  an  adjustment 
for  CEP  profit  in  accordance  with 
section  772(d)(3)  of  the  Act. 

Furthermore,  we  have  reclassified 
TKS's  combined  training  and  U.S. 
testing  expenses  as  installation 
expenses.  We  then  reclassified  total 
installation  expenses  as  U.S.  further 
manufacturing  activity. 

We  classified  installation  charges  as 
part  of  further  manufactiiring,  because 
the  U.S.  installation  process  involves 
extensive  technical  activities  on  the  part 
of  engineers  and  installation  supervisors 
and  the  integration  of  subject  and  non- 
subject  merdiandise  necessary  for  the 
operation  of  LM'Ps.  See  Certain 
Internal-Combustion,  Industrial  Forldift 
Trucks  from  Japan,  53  FR 12565  (Apr. 
15, 1988)  and  Small  Business  Telephone 
Systems  and  Subassemblies  thereof 
bom  Korea,  54  FR  53151  (Dec.  27, 
1989). 

We  have  also  classified  as  part  of 
further  manufacturing  costs  ihe  costs  of 
certain  non-Japanese  items  shipped 
directly  to  the  United  States  without 
further  processing  in  Japan,  and  non- 
Japanese  items  soiirced  in  the  United 
States,  for  integration  into  the  overall 
LNPP  during  the  installation  process. 

We  recomputed  the  U.S.  further 
manufactiuer's  reported  G&A  rate  using 
the  cost  of  goods  sold  amount  reported 
in  its  audited  financial  statements;  and 
we  included  interest  expense  relating  to 
the  cost  of  installation  in  U.S.  further 
manufacturing. 

MHI 

MHI  reported  its  sales  as  EP  sales.  We 
have  classified  all  MHI  sales  as  CEP/FM 
sales  because  MHI's  affiliated  U.S.  sales 
agent  acted  as  more  than  a  processor  of 
sales-related  dociunehtation  and  a 
communication  link  with  the 
imaffiUated  U.S.  customers;  the  U.S. 
affiUate  engaged  in  a  broad  range  of 
activities  including  coordination  of 
installation,  which  we  have  classified  as 
further  manufactuiring.  We  calculated 
CEP.  in  accordance  with  subsections 
772  (b)  and  (d)  of  the  Act,  for  these  sales 
because  they  involved  further 
manufactiuing  in  the  United  States. 

We  calculated  CEP  sales  based  on 
packed,  installed  prices  to  unaffiUated 
customers  in  the  United  States.  We 
made  deductions  for  inland  freight  to 
port  in  Japan;  foreign  brokerage  and 


handling;  international  freight; 
combined  foreign  inland  and  marine 
insurance,  export  insiu-ance  and  U.S. 
inland  insurance,  U.S.  brokerage  and 
handling.  U.S.  Customs  duty. 

We  also  made  deductions  for  post-sale 
warehousing,  commissions,  imputed 
credit,  direct  warranty  and  training 
expenses,  where  applicable. 

With  respect  to  reported  technical 
service  expenses,  direct  and  indirect,  we 
have  included  these  as  part  of  total 
installation  expenses.  We  then 
reclassified  total  installation  expenses 
as  U.S.  further  manufacturing  activity. 
We  are  continuing  to  use  the  amounts 
reported  for  technical  expenses  for 
purposes  of  the  preliminary 
determination.  In  light  of  MHI's  claim 
that  the  expenses  are  limited  in  time, 
the  magnitude  of  any  changes,  and  the 
relationship  between  technical  services 
in  future  years  and  the  nature  of  MHI 
product  warranties,  we  are  not  changing 
the  reported  values;  we  will  require 
MHI  to  explain  expUcitly  the 
administration  of  its  technical  servicing 
for  purposes  of  the  final  determination. 

We  deducted  those  indirect  selling 
expenses  that  related  to  economic 
activity  in  the  United  States.  We  have 
modified  the  calculation  of  Mitsubishi 
Lithographic  Presses — (MLP's)  reported 
indirect  selling  expenses  to  correct  the 
allocation  methodology  for  common 
G&A  expenses. 

In  calculating  imputed  credit,  we  took 
into  account  the  imique  nature  and 
magnitude  of  the  LNPP  projects  under 
investigation.  These  projects  require 
substantial  capital  expenditures  over  an 
extended  time  period  because  of  their 
size  and  their  lengthy  production 
process.  Moreover,  the  projects 
generally  call  for  the  purchaser  to 
provide  scheduled  progress  payments 
prior  to  the  completion  of  a  given 
project.  In  consideration  of  these  factors, 
we  computed  credit  by  applying  an 
interest  rate  to  the  net  balance  of 
production  costs  incurred  and  progress 
payments  made  during  the  construction 
period.  We  imputed  credit  expenses  for 
U.S.  sales  using  U.S.  prime  short-term 
interest  rates  as  reported  by  the  Federal 
Reserve,  calculated  as  a  weighted- 
average  rate  for  each  fiscal  year  in  the 
POI,  since  these  sales  were  denominated 
in  U.S.  dollars.  However,  because  MHI 
reported  that  it  did  not  borrow  in  U.S. 
dollars,  we  used  U.S.  prime  short-term 
interest  rates  as  a  surrogate  rate. 

Furthermore,  we  classified  total 
installation  expenses  as  part  of  U.S. 
further  manufactiuing  activity.  We 
classified  installation  charges  as  part  of 
further  manufocturing,  because  the  U.S. 
installation  process  involves  extensive 
technical  activities  on  the  part  of 


Nigineers  and  installation  supervisors 
and  the  integration  of  subject  and  non- 
subject  merchandise  necessary  for  the 
operation  of  LNPPs. 

We  have  also  classified  as  part  of 
further  manufacturing  costs  the  costs  of 
certain  non-Japanese  items  shipped 
directly  to  the  United  States  without 
further  processing  in  Japan,  and  non- 
Japanese  items  sourced  in  the  United 
States,  for  integration  into  the  overall 
LNPP  during  the  installation  process. 

We  also  deducted  the  cost  of  any 
further  manufacturing  or  assembly 
(including  additional  material  and 
labor).  We  made  an  adjustment  for  CEP 
profit  in  accordance  with  section 
772(d)(3)  of  the  Act.  Finally,  we 
adjusted  MHI's  reported  U.S.  further 
manufacturing  costs  to  include  a  portion 
of  MHI's  G&A  and  interest  expense. 

We  also  deducted  the  value  of  spare 
and  replacement  parts  which  are 
excluded  from  the  scope  of  the 
investigation,  from  the  starting  price, 
where  the  value  of  these  spare  and 
replacement  parts  was  separately 
identified  in  the  contractual 
documentation  relevant  to  the  sale. 

Normal  Value/Constructed  Value 

For  the  reasons  outlined  in  the 
"Product  Comparisons"  section  of  this 
notice,  we  based  NV  onCV. 

TKS 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  the  respondent's  cost  of 
materials,  fabrication,  SG&A  and  U.S. 
packing  costs  as  reported  in  the  U.S. 
sales  database.  In  accordance  with 
section  773(e)(2)(A),  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country. 

We  relied  on  the  respondent's  CV 
amoimts  except  in  the  following  specific 
instance  wherein  the  reported  costs 
were  improperly  valued;  For  one  Dallas 
Morning  News  sale,  we  included  the 
costs  of  parts  from  earUer  unsold 
models. 

We  calculated  imputed  credit  for  CV 
purposes  in  accordance  with  the 
methodology  explained  in  the 
"Constructed  E3q)ort  Price"  section  of 
this  notice.  We  imputed  credit  expenses 
for  CV  using  the  weighted-average  home 
market  short-term  interest  rate  reported 
for  the  POI  since  these  sales  were 
denominated  in  yen. 

We  also  incluoed  in  CV  the  costs  of 
spare  and  replacement  parts  for  those 
U.S.  sales  where  the  value  of  these  parts 
could  not  be  separately  identified  in  the 


contractual  documentation  and 
therefore  was  not  excluded  from  CEP. 

For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expense  rate,  calculated  based  on  sales 
made  in  the  ordinary  course  of  trade, 
and  applied  this  rate  to  U.S.  cost  of 
manuifacture. 

In  accordance  with  section 
773(a)(6)(B).  we  added  U.S.  pecking 
costs  to  a  CV  net  of  packing. 

MHI 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  simi  of  the  respondent's  cost  of 
materials,  fabrication.  SG&A  and  U.S. 
packing  costs  as  reported  in  the  U.S. 
sales  database.  In  accordance  with 
section  773(e)(2)(A),  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  theioreign  countr\'. 

We  relied  on  the  respondent's  CV 
amounts  except  in  the  following  specific 
instances  wherein  the  reported  costs 
were  improjjerly  valued: 

1 .  We  increased  materials  and 
contract  labor  costs  to  account  for 
inputs  purchased  from  affiliated  parties 
at  below  cost  prices;  and 

2.  We  recalculated  G&A  and  interest 
expense  to  include  all  four  vears  of  the 
POI. 

We  calculated  imputed  credit  for  CV 
purposes  in  accordance  with  the 
methodology  explained  in  the 
"Constructed  Export  Price"  section  of 
this  notice.  We  imputed  credit  expenses 
for  CV  using  the  weighted-average  home 
market  short-term  interest  rate  reported 
for  the  POI  since  these  sales  were 
denominated  in  yen. 

For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expense  rate,  calculated  based  on  sales 
made  in  the  ordinary  course  of  trade, 
and  applied  this  rate  to  U.S.  cost  of 
manufacture. 

In  accordance  with  section 
773(a)(6)(B).  we  added  the  U.S.  packing 
costs  to  a  CV  net  of  packing. 

Price  to  CV  Comparisons 

TKS 

For  CEP  to  CV  comparisons,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selUng  expenses, 
pursuant  to  section  773(a)(8)  of  the  Act. 

MHI 

For  CEP  to  CV  comparisons,  we 
deducted  fitsm  CV  the  weighted-average 
home  market  direct  selling  expenses 
including  commissions,  pursuant  to 
section  773(a)(8)  of  the  Act. 


UMI 


8034 


Federal  Register  /  Vol.  61,  No.  42  /  Friday.  March  1,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  42  /  Friday,  March  1,  1996  /  Notices 


8035 


Corranqr  CoDTenion  I 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  efiiact  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
martlets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement.  In  this  case,  although  one 
respondent  reported  that  foreign 
exchange  currency  contracts  appUed  to 
its  repeated  U.S.  sales,  the  record 
information  was  not  suJBcient  to 
conclude  that  these  contracts  were 
directly  linked  to  the  particular  sales  in 
question. 

Therefore,  for  the  purpose  of  the 
preliminary  determination,  we  made 
currency  conversions  based  on  the 
official  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank.  Section  773A(a) 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
.  currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  For 
this  preliminary  determination,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
Erom  the  benchmark  rate  by  2.25 
percent.  The  benchmark  is  defined  as 
the  rolling  average  of  rates  for  the  past 
40  business  days.  When  we  determined 
a  fluctuation  existed,  we  substituted  the 
benchmark  for  the  daily  rate. 

Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  Such 
an  adjustment  period  is  required  only 
when  a  foreign  currency  is  appreciating 
against  the  U.S.  dollar.  The  use  of  an 
adjustment  period  was  not  warranted  in 
this  case,  because  the  dates  of  sale 
occurred  within  periods  where  the 
Japanese  yen  remained  generally 
constant  against  the  U.S.  dollar. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  used 
in  making  our  final  determination. 

Sutpmuiaa  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  LNFP  systems,  additions,  and 
components,  whether  assembled  or 
unassembled,  from  Japan,  that  are 
entered,  or  withdrawn  from  warehouse 


for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Furthennore,  because  we  are 
still  in  the  process  of  clarifying  the 
definition  of  a  subject  LNPP  system, 
addition,  or  component,  as  explained  in 
the  "Scope  Issues"  section  of  this 
notice,  we  are  also  directing  the 
Customs  Service  to  suspend  liquidation 
of  entries  of  elements  (parts  or 
subcomponents)  of  components 
imported  to  fulfill  a  contract  for  an 
LNPP  system,  addition,  or  component, 
from  Japan,  that  are  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

In  addition,  in  order  to  ensure  that 
our  suspension  of  liquidation 
instructions  are  not  so  broad  as  to  cover 
merchandise  imported  for  non-subject 
uses,  foreign  producers/exporters  and 
U.S.  importers  in  the  LNPP  industry 
shall  be  required  to  provide  certification 
that  the  imported  merchandise  would 
not  be  used  to  fulfill  an  LNPP  contract. 
We  will  also  request  that  these  parties 
register  with  the  Customs  Service  the 
LNPP  contract  nimiber  pursuant  to 
which  the  merchandise  is  imported. 
With  respect  to  entries  of  LNPP  spare 
and  replacement  parts,  and  used 
presses,  from  Japan,  which  are  expressly 
excluded  from  the  scope  of  the 
investigation,  we  will  instruct  the 
Customs  Service  not  to  suspend 
liquidation  of  these  entries  if  they  are 
separately  identified  and  valued  in  the 
LNPP  contract  pursuant  to  which  they 
are  imported. 

The  Customs  Service  will  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  the 
normal  value  exceeds  the  export  price 
as  shown  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  diunping 
margins  are  as  follows: 


Exporter/Manufacturer 

Weighted- 
average 

margin  per- 
centage 

Mitsubishi  Heavy  Industries. 
Ltd        

47.57% 

Tokyo  Kikai  Seisakusho,  Ltd.  ... 
All  Ottiers 

58.14% 
53.72% 

The  All  Others  rate  appUes  to  all 
entries  of  subject  merchandise  except 
for  entries  of  merchandise  produced  by 
MHI  and  TKS. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 


determination  is  affirmative,  the  rrC  . 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  May 
24,1996,  and  rebuttal  briefs,  no  later 
than  May  30, 1996.  A  fist  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Such 
simunary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  argimients  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  June  4, 1996, 
time  and  place  to  be  determined,  at  the 
U.S.  Department  of  Commerce.  14th 
.  Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  niunber  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefe.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
pubUcatlon  of  this  notice  in  the  Federal 
Register. 

This  determination  is  pubUshed 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  February  23, 1996. 
Sosan  G.  EaMrman, 
Assistant  Secretaxy  for  Import 
Administration. 

[FR  Doc  96-4729  Filed  2-29-96;  8:45  am] 
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[A-428-821] 

Notice  of  Preliminary  Detennlnatlon  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assemt>led  or  Unassembled,  From 
Germany 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  1, 1996. 
FOR  FURTHER  INFORHMTION  COiaACT: 
Irene  Darzenta  or  William  Crow,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-6320  or  (202)  482- 
0116. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  arie  references  to  the 
provisions  effective  January  1, 1995,  the 
efiiectlve  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimds 
Agreements  Act. 

Preliminary  Determination 

As  explained  in  the  memoranda  from 
the  Assistant  Secretary  for  Import 
Administration  dated  November  22, 
1995,  and  January  11, 1996,  the 
Department  of  Commerce  (the 
Department)  has  exercised  its  discretion 
to  toll  all  deadlines  for  the  duration  of 
the  partial  shutdowns  of  the  Federal 
Government  bom  November  15  through 
November  21, 1995,  and  December  16, 
1995,  through  January  6, 1996.  Thus,  all 
deadlines  in  this  investigation  have 
been  extended  by  28  days,  i.e.,  one  day 
for  each  day  (or  partial  day)  the 
Department  was  closed.  Tbe  revised 
deadline  for  this  preliminary 
determination  is  February  23, 1996. 

We  preliminarily  determine  that  large 
newspaper  printing  presses  and 
components  thereof  ("LNPPs")  fit)m 
Germany  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  secliuu 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1995  (Notice  of 
Initiation  of  Antidumping  Duty 
Investigation:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Disassembled, 


60  FR  38546  (July  27, 1995)(Initiation 
Notice)),  the  following  events  have 
occurred: 

On  August  14, 1995,  the  United  States 
International  Trade  Commission  ("ITC") 
notified  the  Department  of  Commerce 
(the  Department)  of  its  affirmative 
preliminary  determination  (see  ITC 
Investigation  No.  731-TA-736  and  737). 

On  August  28, 1995,  we  presented 
Section  A  of  the  Department's 
questionnaire '  to  MAN  Roland 
Druckmaschinen  AG  and  its  U.S. 
affiliate  MAN  Roland  Inc.  (collectively 
"MAN  Roland"),  and  Koenig  &  Bauer- 
Albert  AG  and  its  U.S.  affiliate  KBA- 
Motter  Corp.  (collectively.  "KBA").  See 
the  "Respondent  Selection"  section  of 
this  notice.  MAN  Roland's  responses  to 
Section  A  were  received  on  September 
27, 1995  (as  amended  on  September  29. 
1995),  October  4, 1995,  and  October  10, 
1995.  On  September  23. 1995.  KBA 
informed  the  Department  that  it  would 
not  be  responding  to  the  Department's 
questionnaire. 

On  October  20. 1995.  at  the  request  of 
Rockwell  International  Corporation  (the 
petitioner),  we  postponed  the 
preliminary  determination  to  January 
26. 1996.  (See  Notice  of  Postponement 
of  Preliminary  Determinations: 
Antidimiping  Investigation  of  Large 
Newspa{>er  Printing  Presses  and 
Components  Thereof.  Whether 
Assembled  or  Unassembled  From  Japan, 
60  FR  54841.  October  26. 1995.) 

On  October  24. 1995.  the  petitioner 
alleged  that  there  are  reasonable 
grounds  to  beUeve  or  suspect  that  MAN 
Roland  made  below-cost  sales  of  the 
subject  merchandise  in  Germany,  and 
that  these  below-cost  sales  must  be 
excluded  from  the  Department's 
calculation  of  profit  for  constructed 
value  ("CV").  Because  we  determined 
the  appropriate  basis  for  normal  value 
("NV")  to  be  CV,  we  did  not  address 
petitioner's  below-cost  allegation.  We 
did,  however,  solicit  contract  price  and 
production  cost  data  for  MAN  Roland's 
home  market  sales  of  subject 
merchandise  in  order  to  compute 
selUng,  general  and  administrative 
(SG&A)  expenses,  and  profit  for  CV  in 
accordance  with  section  773(e)(2)(A)  of 
the  Act.  (See  "Product  Comparisons" 
section  of  this  notice.) 

The  Department  issued  Sections  C,  D 
and  E  of  its  questionnaire  ^  to  MAN 
Roland  on  October  27. 1995.  Responses 


'  Section  A  requests  data  concerning  corporate 
organization,  accounting  practices,  markets  and 
merchandise. 

'  Section  C  requests  data  on  sales  to  tbe  United 
States.  Section  D  requests  data  on  the  cost  of 
production  and  constructed  value.  Section  E 
requests  data  on  the  cost  of  further  manufacturing 
or  assembly  performed  in  the  United  States. 


to  these  sections  of  the  questionnaire 
were  received  on  December  13, 1995.  A 
supplemental  questionnaire  was  not 
issued  to  MAN  Roland  on  January  18. 
1996.  On  January  30.  1996.  MAN 
Roland  submitted  corrections  to  clerical 
errors  contained  in  its  December  13, 

1995,  Section  D  response.  MAN 
Roland's  responses  to  the  Department's 
supplemental  questionnaire  were 
received  on  January  31.  and  February  1. 

1996.  A  revised  U.S.  sales  Usting  was 
submitted  on  February  2. 1996. 

During  the  period  July  28.  1995 
through  January  23,  1996.  the  petitioner. 
MAN  Roland  and  KBA  filed  comments 
requesting  clarification  of  the  scope  of 
this  investigation  with  respect  to 
elements  [i.e.,  parts  or  subcomponents) 
of  covered  components,  and  spare  and 
replacement  parts.  Respondents  in  the 
concurrent  investigation  of  LNPPs  from 
Japan,  Mitsubishi  Heavy  Industries,  Ltd. 
and  Tokyo  ICikai  Seisakusho,  also 
submitted  comments  concerning  scope. 
On  January  23, 1996,  the  petitioner 
clarified  the  scope  to  exclude  used 
presses.  See  "Scope  of  Investigation" 
section  of  this  notice.  At  the 
Department's  request,  on  February  8, 
1996,  the  parties  filed  comments  on 
suspension  of  Uquidation  instructions. 

C5n  February  2  and  9.  1996.  the 
petitioner  filed  comments  on  issues  to 
be  resolved  and  methodologies  to  be 
employed  in  the  preUminary 
determination.  KBA  and  MAN  Roland 
filed  such  comments  on  February  8  and 
12, 1996.  respectively. 

Facts  Available 

KBA  failed  to  respond  to  the 
Department's  questionnaire.  Section 
776(a)(2)  of  the  Act  provides  that  if  an 
interested  party  (1)  withholds 
information  that  has  been  requested  by 
the  Department,  (2)  fails  to  provide  such 
information  in  a  timely  maimer  or  in  tne 
form  or  manner  requested,  (3) 
significantly  impedes  a  determination 
under  the  antidumping  statute,  or  (4) 
provides  such  infonnation  but  the 
information  caimot  be  verified,  the 
Department  shall  use  facts  otherwise 
available  in  reaching  the  applicable 
determination.  Because  KBA  failed  to 

questioimaire,  we  must  use  facts 
otherwise  available  with  regard  to  KBA. 

Section  776(b)  provides  that  adverse 
inferences  may  be  used  against  a  party 
that  has  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
requests  for  information.  See  also 
Statement  of  Administrative  Action,  at 
870.  KBA's  failure  to  reply  to  the 
Department's  questionnaire 
demonstrates  that  KBA  has  failed  to 
cooperate  to  the  best  of  its  ability  in  this 
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investigation.  Thiis,  the  De[>artment  has 
detemiLied  that,  in  selecting  among  the 
fKts  otherwise  available  to  KBA,  an 
advene  inference  is  warranted.  As  fiacts 
othowise  available,  we  are  assigning  to 
KBA  the  maigin  stated  in  the  notice  of 
initiation,  46.40  percent. 

Section  776(c)  provides  that  when  the 
Department  reUes  on  secondary 
information  (such  as  the  petition)  in 
using  the  fiacts  otherwise  available  it 
must,  to  the  extent  practicable, 
corroborate  that  information  from 
independent  sources  that  are  reasonably 
at  its  disposal.  When  analyzing  the 
petition,  the  Department  reviewed  all  of 
the  data  the  petitioner  had  in 
calculating  the  estimated  dxmiping 
margin.  This  estimated  dumping  maigin 
was  based  on  a  comparison  of  the  bid 
price  for  a  sale  of  a  LNPP  system  made 
by  MAN  Roland  to  an  unrelated  U.S. 
customer  and  the  CV  of  that  LNPP 
system.  As  a  result  of  that  analysis,  the 
Department  modified  the  CV 
methodology  that  the  petitioner  relied 
upon  in  calculating  the  estimated 
margin.  On  the  baris  of  those 
mo^fications,  the  Department 
recalculated  the  estimated  dimiping 
margin  and  found  it  to  be  46.40  percent. 
See  Initiation  Notice.  The  Department 
corroborated  all  of  the  secondary 
infonnation  from  which  the  margin  was 
calculated  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  p\irpose  at  that  time.  For 
purposes  of  the  preliminary 
determination,  the  Department 
reexamined  the  price  infonnation 
provided  in  the  petition  in  light  of 
information  developed  during  the 
investigation,  and  found  that  it 
continues  to  be  of  probative  value. 

Respondent  Selection 

■The  producers  named  in  the  petition 
were  MAN  Roland  and  KBA.  On  August 
.  4. 1995,  we  contacted  the  U.S.  Embassy 
in  Bonn,  Germany,  requesting  the 
identification  of  German  producers  and 
exporters  of  LNPPs  to  the  United  States, 
and  the  volimie  and  value  of  subject 
merchandise  they  sold  to  the  United 
States  during  the  period  )anuary  1, 1991 
through  May  31, 1993.  Ou  August  24, 
1995,  we  received  a  reply  cable  with 
information  concerning  the  U.S.  sales 
activities  of  MAN  Roland  and  KBA.  The 
cable  did  not  indicate  that  there  were 
other  German  exporters  of  subject 
merchandise  to  the  United  States.  In 
addition  to  this  cable,  we  received  a 
separate  cable  frtim  the  U.S.  Embassy 
replying  to  the  ITC's  request  for 
information  on  German  manufacturers 
of  subject  merchandise.  While  this  cable 
identified  eight  additional  German 


manufacturers  of  various  press 
technologies,  it  did  not  specify  whether 
they  were  producers/exporters  of  the 
subject  merchandise. 

Based  on  the  petition  and  the 
information  received  &x)m  the  U.S. 
Embassy,  we  issued  questionnaires  to 
MAN  Roland  and  KBA.  We  did  not  send 
any  additional  questionnaires,  as  no 
evidence  on  the  record  suggested  that 
any  other  German  manufacturer  sold 
LNPPs  in  the  United  States  during  the 
specified  period.  (See  Memorandiun  to 
liie  File  Re:  Questionnaire  Recipients, 
dated  August  28, 1995.) 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  February  23, 1996,  MAN 
Roland,  requested  that,  in  the  event  of 
an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  60  days  after  the 
date  of  the  scheduled  final 
determination,  which  is  equivalent  to 
135  days  after  the  publication  of  an 
affirmative  preliminary  determination 
in  the  Federal  Register.  In  accordance 
with  19  CFR  353.20(b)(1995),  because 
our  preliminary  determination  is 
affirmative,  the  respondent  accounts  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise,  and  no  compelling 
reasons  for  denial  exist,  we  are  granting 
respondent's  request  and  postponing  the 
final  determination. 

Section  733(d)  of  the  Act  provides 
that  provisional  measures  may  not 
remain  in  effect  for  more  than  four 
months.  However,  that  provision  of  the 
Act  also  states  that  the  Department  may 
extend  that  period  to  six  months  at  the 
request  of  exporters  representing  a 
significant  proportion  of  exports  of  the 
subject  merchandise.  No  such  expHcit 
request  was  made  in  this  case.  However, 
we  interpret  the  request  of  MAN  Roland 
to  extend  the  final  determination  in  this 
investigation  to  contain  an  implied 
request  to  extend  provisional  measures 
in  accordance  with  Section  733(d)  of  the 
Act.  Accordingly,  we  have  extended  the 
period  for  provisional  measures  to  six 
months. 

Scope  of  Investigation 

As  specified  below,  we  have  revised 
the  scope  since  our  notice  of  initiation 
to  exclude  used  presses,  in  accordance 
with  the  petitioner's  January  23,  1996, 
clarification.  Furthermore,  we  have 
clarified  the  scope  to  include 
"elements"  (otherwise  referred  to  as 
"parts"  or  "subcomponents")  of  an 
LNPP  system,  addition  or  component, 
which  taken  as  a  whole,  constitute  a 
subject  LNPP  system,  addition  or 


component  used  to  fulfill  an  LNPP 
contract.  See  "Scope  Issues"  section  of 
this  notice  concerning  the  treatment  of 
elements  in  the  scope.  In  addition,  we 
have  stipulated  that  spare  or 
replacement  parts,  which  are  imported 
pursuant  to  an  LNPP  contract  and  are 
separately  identified  and  valued  in  that 
contract,  whether  or  not  shipped  in 
combination  with  covered  merchandise, 
are  excluded  fitim  the  scope  of  the 
investigation.  See  February  23, 1996, 
Decision  Memorandum  to  Richard 
Moreland  bom  The  Team  Re:  Scope 
Issues. 

The  products  covered  by  these 
investigations  are  large  newspaper 
printing  presses,  including  press 
systems,  press  additions  and  press 
components,  whether  assembled  or 
unassembled,  that  are  capable  of 
printing  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  ruiming  of  the 
direction  of  the  paper. 

In  addition  to  complete  systems,  the 
scope  of  these  investigations  includes 
the  five  press  system  components.  They 
are: 

(1)  A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color,  or 
a  printing-imit  cylinder; 

(2)  A  reel  tension  paster  (RTP),  which 
is  any  component  that  feeds  a  roll  of 
paper  more  than  two  newspaper 
broadsheet  pages  in  width  into  a  subject 
printing  unit; 

(3)  A  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  dehvering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format; 

(4)  Conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and 

(5)  A  compuLerized  couLrul  sysiuiu. 
which  is  any  computer  equipment  and/ 
or  software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 


Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled.  Any  of  the  five 
components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  investigation.  Also 
included  in  the  scope  are  elements  of  an 
LNPP  system,  addition  or  component, 
which  taken  as  a  whole,  constitute  a 
subject  LNPP  system,  addition  or 
component  used  to  fiilfiU  an  LNPP 
contract. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  an  LNPP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP,  and  are  separately  identified  and 
valued  in  an  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  frt>m 
the  scope  of  this  investigation.  Used 
presses  are  also  not  subject  to  this 
scope.  Used  presses  are  those  that  have 
been  previously  sold  in  an  arm's  length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Further,  these  investigations  cover  all 
current  and  future  printing  technologies 
capable  of  printing  newspapers, 
including,  but  not  limited  to 
hthographic  (offset  or  direct), 
flexographic,  and  letterpress  systems. 

The  products  covered  by  these 
investigations  are  imported  into  the 
United  States  under  subheadings 
8443.11.10,  8443.11.50,  8443.30.00, 
8443.59.50,  8443.60.00,  and  8443.90.50 
of  the  HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21,  8471.49.26,  8471.50.40, 
n471..Sn.Rn,  R524.51.30,  8524.52.20, 
8524.53.20,  8524.91.00,  8524.99.00  and 
8537.10.90.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Scope  Issues 

Since  our  initiation,  we  received 
nimierous  comments  from  interested 
parties  in  this  investigation  and  the 
concurrent  investigation  involving 
Japan,  requesting  that  the  Department 


clarify  the  treatment  of  "elements"  in 
the  scope  of  the  investigation. 

In  general,  respondents  beUeve  that  if 
the  imported  elements  do  not  constitute 
a  complete,  albeit  unassembled, 
component,  or  are  missing  "essential" 
elements  to  function  as  one  of  the  five 
components  named  in  the  scope,  they 
would  not  be  subject  to  the  scope  of  this 
investigation  and  the  conctirrent 
investigation  involving»)apan.  The 
petitioner  beUeves  that,  because  an 
imported  LNPP  press,  addition  or 
component  will  almost  always  contain 
elements,  which,  by  themselves,  are  not 
subject  to  the  scope,  it  is  not  practical 
to  exclude  these  elements  from  the 
scope  of  the  investigation  in  so  far  as 
they  comprise  an  incomplete  subject 
component.  For  a  complete  discussion 
of  these  comments,  see  February  23, 
1996  Memorandum  to  Richard  W. 
Moreland  from  The  Team  Re:  Scope 
Issues. 

^  As  stated  in  the  "Scope  of 
Investigations"  section  above,  we 
interpret  the  scope  to  include  those 
elements  or  collection  of  elements 
imported  fivm  a  subject  coimtry  in  so 
far  as  they  constitute  any  one  of  the  five 
covered  components  which  are,  in  turn, 
used  to  fulfill  a  contract  for  a  LNPP 
press  system,  press  addition  or  press 
component.  Individual  parts  per  se  are 
not  covered  by  the  scope  of  these 
investigations  imless  taken  as  a  whole 
they  constitute  a  subject  component 
used  to  fulfill  an  LNPP  contract.  This 
interpretation,  however,  raises  a 
question:  at  what  point  do  the  elements 
imported  from  a  subject  coimtry  rise  to 
the  level  of  an  LNPP  component, 
addition  or  system  subject  to  the  scope 
of  these  investigations? 

The  Department  must  decide  on  a 
reasonable  and  practicable  approach  in 
determining  what  constitutes  a  subject 
LNPP  component,  addition  or  system, 
and  in  so  doing,  establish  the  basis  on 
which  we  will  include  elements  in  the 
scope.  We  are  considering  two 
alternative  approaches  for  analyzing 
what  governs  the  inclusion  of  parts  or 
subcomponents,  other  than  spare  or 
replacement  parts,  within  the  scope  of 
these  investigations.  One  approach 
would  consider,  on  a  case-by-case  basis, 
whether  the  imported  parts  or 
subcomponents  when  taken  together  are 
essentially  an  LNPP  system,  addition  or 
component.  This  so-called  "essence" 
approach  is  of  necessity  subjective  and 
turns  on  the  question  of  how  near  the 
sum  of  the  imported  parts  comes  to 
comprising  a  complete  LNPP  system, 
addition  or  component.  A  second 
approach  would  consider  the  value  of 
the  imported  parts  or  subcomponents 
relative  to  the  total  value  of  the  finished 


LNPP  component,  addition  or  system  in 
the  United  States.  That  is.  we  would 
determine  that  the  imported  parts  or 
subcomponents  would  be  within  the 
scope  if  they  comprised  a  certain 
minimum  percentage  of  the  value  of  the 
parts  of  a  finished  LNPP  system, 
addition  or  component. 

Both  of  these  approaches  raise 
threshold  questions.  Because  certain 
sales  reported  by  respondents  in  both 
the  German  and  Japanese  investigations 
consist  of  imported  elements  from 
Germany  or  Japan,  rather  than  a 
complete  LNPP  component,  addition  or 
system,  acceptance  of  either  of  the  two 
approaches  will  have  implications  as  to 
which  of  the  respondents'  sales  the 
Department  will  consider  in  its  final 
determination.  Therefore,  we  are 
presently  soliciting  comments  from 
interested  parties  as  to  the  merits  of 
these  approaches  and/or  others  that  may 
be  relevant  for  use  in  the  final 
determination.  Interested  party 
comments  on  this  topic  are  due  no  later 
than  May  1.1996. 

Period  of  Investigation  IPOI) 

The  petitioner  and  MAN  Roland  filed 
comments  during  the  period  October  19 
through  26. 1995.  concerning  the 
appropriate  POl.  On  October  27.  1995. 
we  established  the  appropriate  POI  for 
MAN  Roland  to  be  July  1. 1993  through 
June  30.  1995. 

As  a  result  of  changes  to  section 
773(b)(2)(B)  of  the  Act.  which  codified 
the  normal  p>eriod  within  which  sales 
made  below  the  cost  of  production  are 
to  be  analyzed,  the  Department 
modified  the  standard  POI  to  cover  a 
one  year  period.  In  this  investigation, 
however,  in  order  to  capture  sufficient 
and  representative  sales,  the  Department 
extended  the  POI  to  two  years,  instead 
of  the  normal  one-year  period,  because 
of  the  nature  of  the  LNPP  industry, 
characterized  by  custom  order  sales  and 
long  term  sales  contracts.  (See  October 
27. 1995  Memorandum  to  Richard  W. 
Moreland  from  The  Team  Re: 
Estabhshing  the  Period  of  Investigation.) 

Product  Comparisons 

Although  the  home  market  was 
viable,  in  accordance  with  section  773 
of  the  Act,  we  based  NV  on  CV  because 
we  determined  that  the  particular 
market  situation,  which  requires  that 
the  subject  merchandise  be  built  to  each 
customer's  specifications,  does  not 
permit  proper  price-to-price 
comparisons.  (See  November  9. 1995. 
Memorandum  to  Richard  W.  Moreland 
from  The  Team  Re:  Determining  the 
Appropriate  Basis  for  Normal  Value.) 
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Fair  Value  Comparisons  ' 

To  determine  whether  MAN  Roland's 
sales  of  LNPPs  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  Constructed  Export  Price 
("CEP")  to  the  NV.  as  described  m  the 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d)(l)(A)(ii),  we  calculated 
transaction-specific  CEPs  (which  in  this 
case  were  synonymous  with  model- 
specific  CEPs)  for  comparison  to 
transaction-specific  NVs  because  of  the 
limited  nimiber  of  sales  and  the  custom- 
made  merchandise. 

Constructed  Export  Price 

In  accordance  with  subsections  772(b) 
and  (d)  of  the  Act,  we  calculated  CEP  for 
sales  to  the  first  imaffihated  purchaser 
by  a  seller  affiUated  with  the  producer/ 
exporter  that  took  place  before 
importation  and  involved  further 
manufacturing  in  the  United  States. 

We  calciilated  CEP  sales  based  on 
packed,  delivered  and/or  installed 
prices  to  imaffiliated  customers  in  the 
United  States.  We  made  deductions 
from  the  starting  price  (gross  unit  price), 
where  appropriate,  for  the  following 
charges:  inland  freight  to  port  in 
Germany,  foreign  inlemd  insurance, 
foreign  brokerage  and  handling, 
international  freight,  marine  insurance. 
U.S.  brokerage  and  handling,  U.S. 
Customs  duty  and  U.S.  inland  freight. 
We  made  corrections  to  respondent's 
data  where  the  data  reported  in  the  U.S. 
sales  Usting  conflicted  with  the  data 
contained  in  support  documentation 
submitted  in  its  questionnaire 
responses. 

We  also  made  deductions  for  post-sale 
warehousing,  commissions,  imputed 
credit,  training,  warranty  and  product 
Uability.  In  calculating  imputed  credit, 
we  took  into  account  the  imique  nature 
and  magnitude  of  the  LNPP  projects 
imder  investigation.  These  projects 
require  substantial  capital  expenditures 
over  an  extended  time  period  because  of 
their  size  and  their  lengthy  production 
process.  Moreover,  the  projects 
generally  call  for  the  purchaser  to 
provide  scheduled  progress  payments 
prior  to  the  completion  of  a  given 
project.  In  consideration  of  these  factors, 
we  computed  credit  by  applying  an 
interest  rate  to  the  net  balance  of 
production  costs  inaured  and  progress 
payments  made  during  the  construction 
period.  We  imputed  credit  expenses  for 
U.S.  sales  using  the  weighted-average 
U.S.  short-term  interest  rate  reported  for 
the  POI  because  these  sales  were 
denominated  in  U.S.  dollars. 


We  also  deducted  those  indirect 
selling  expenses  that  related  to 
economic  activity  in  the  United  States. 
We  recalculated  these  expenses  based 
on  sales  revenues,  rather  than  sales 
orders.  We  disallowed  an  adjustment  for 
the  warehousing  income  claimed  for 
one  sale  because  of  insufficient 
evidence  on  the  record  to  support 
respondent's  claim  that  such  an 
adjustment  was  warranted. 

We  also  deducted  the  value  of  spare 
and  replacement  pauls,  which  are 
excluded  from  the  scope  of  the 
investigation,  where  the  value  of  these 
spare  and  replacement  parts  was 
separately  identified  in  the  contractual 
documentation  governing  the  sale.  In 
addition,  for  one  sale,  we  deducted  the 
value  of  the  used  equipment  portion  of 
the  LNPP  which  is  excluded  from  the 
scope  of  the  investigation. 

We  classified  installation  expenses,  as 
well  as  special  testing  and  start-up  costs 
associated  with  the  installation  process, 
as  part  of  further  manufacturing  in  the 
United  States  because  the  U.S. 
installation  process  involves  extensive 
technical  activities  on  the  part  of 
engineers  and  installation  supervisors, 
and  the  integration  of  subject  and  non- 
subject  merchandise  necessary  for  the 
operation  of  LNPPs.  We  also  classified 
as  part  of  further  manufactiiring  costs, 
the  cost  of  certain  non-German  items 
either  shipped  directly  to  the  United 
States  without  further  processing  in 
Germany,  or  sourced  in  the  United 
States,  for  integration  into  the  overall 
LNPP  during  the  installation  process. 

Furthermore,  we  deducted  the  cost  of 
any  further  manufacturing  or  assembly 
(including  additional  material  and 
labor,  installation,  special  testing  and 
start-up  costs).  We  recomputed  \he  U.S. 
further  manufactiu^r's  reported  general 
and  administrative  ("G&A")  expense 
rate  using  the  cost  of  sales  amount 
reported  in  its  financial  statements;  and 
for  one  U.S.  sale,  we  reduced  the  further 
manufacturing  costs  by  the  reported  cost 
of  used  equipment.  Finally,  we  made  an 
adjustment  for  CEP  profit  in  accordance 
with  section  772(d)(3)  of  the  Act. 

Normal  Value/Constructed  Value 

For  the  reasons  outlined  in  the 
"Product  Comparisons"  section  of  this 
notice,  we  based  NV  on  CV. 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  the  respondent's  cost  of 
materials,  fabrication,  SG&A  and  U.S. 
packing  costs  as  reported  in  the  U.S. 
sales  database.  In  accordance  with 
section  773(e)(2)(A),  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 


of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  coimtry. 
We  relied  on  the  respondent's  CV 
amounts,  except  in  the  following 
specific  instances  wherein  the  reported 
costs  were  improperly  valued: 

1.  We  excluded  respondent's  reported 
negative  interest  expense  amounts  for 
all  sales; 

2.  We  excluded  the  multiple  facility 
adjustment  reported  in  cost  of 
manufacturing  ("COM"); 

3.  For  each  imcompleted  press,  we 
applied  to  the  submitted  standard 
overhead  costs  the  variance  experienced 
by  MAN  Roland  for  the  most  recently 
completed  fiscal  year  (July  1, 1994 
through  June  30, 1995); 

4.  We  recalculated  the  time  variance 
for  manufacturing  overhead  costs  based 
on  the  adjusted  costs  as  computed  in 
item  3  above; 

5.  We  recalculated  product  line 
research  and  development  costs,  and 
G&A  expenses  based  on  the  full  cost  of 
each  U.S.  contract; 

6.  In  calculating  the  CV  profit  rate  and 
selling  expense  rates,  we  adjusted.the 
reported  .home  market  cost  data  for 
items  1  through  3  noted  above; 

We  also  included  in  CV  the  costs  of 
spare  and  replacement  parts  for  those 
U.S.  sales  where  the  value  of  these  parts 
could  not  be  separately  identified  in  the 
contractual  documentation  and 
therefore  could  not  be  excluded  from 
CEP. 

For  selling  expenses,  we  used  the 
average  home  market  selling  expense 
rate,  calculated  based  on  the  selling 
expenses  reported  for  home  market  sales 
made  in  the  ordinary  course  of  trade, 
and  applied  this  rate  to  the  U.S.  COM. 
We  recalculated  home  market  indirect 
selling  expenses  based  on  sales 
revenues,  rather  than  sales  orders. 

We  calculated  imputed  credit  for  CV 
purposes  in  accordance  with  the 
methodology  explained  in  the 
"Constructed  E^qport  Price"  section  of 
this  notice.  We  imputed  credit  expenses 
for  CV  using  the  weighted-average  home 
market  short-term  interest  rate  reported 
for  the  POI  since  these  sales  were 
denominated  in  deutschemarks. 

In  accordance  with  section 
773(a)(6)(B),  we  added  U.S.  packing 
costs  to  a  CV  net  of  packing. 

Price  to  CV  Comparisons 

For  CEP  to  CV  comparisons,  we 
deducted  from  CV  the  average  home 
market  direct  selling  expenses  pursuant 
to  section  773(a)(8)  of  the  Act. 

Currency  Conversion 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 


currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
expprt  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement.  In  this  case,  although  MAN 
Roland  reported  that  forward  currency 
exchange  contracts  applied  to  certain 
U.S.  sales,  the  record  information  was 
not  sufficient  to  conclude  that  these 
contracts  were  directly  linked  to  the 
particular  sales  in  question.  Therefore, 
for  the  purpose  of  the  preliminary 
determination,  we  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  imless  the  daily  rate 
involves  a  "fluctuation."  For  this 
preliminary  determination,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
bom.  the  benchmark  rate  by  2.25 
percent.  The  benchmark  is  defined  as 
the  rolUng  average  of  rates  for  the  past 
40  business  days.  When  we  determined 
a  fluctuation  existed,  we  substituted  the 
benchmark  for  the  daily  rate. 

Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  Such 
an  adjustment  period  is  required  only 
when  a  foreign  currency  is  appreciating 
against  the  U.S.  dollar.  No  adjustment 
period  is  warranted  in  this  case,  because 
the  deutschemark  generally  remained 
constant  against  the  U.S.  dollar  during 
the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  wU  verify  all  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  hquidation  of  all 
entries  of  LNPP  systems,  additions  and 
components,  whether  assembled  or 
unassembled,  &t>m  Germany,  that  are 
entered,  or  withdrawn  bom  warehouse 
for  consimiption,  on  or  after  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register.  Furthermore,  becaiise  we  are 
still  in  the  process  of  clarifying  the 
definition  of  a  subject  LNPP  system, 


addition  or  component,  as  explained  in 
the  "Scope  Issues"  section  of  this 
notice,  we  are  also  directing  the 
Customs  Service  to  suspend  hquidation 
of  entries  of  elements  (parts  or 
subcomponents)  of  components 
imported  to  fulfill  a  contract  for  an 
LNPP  system,  addition,  or  component, 
from  Germany,  that  are  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register. 

La  addition,  in  order  to  ensure  that 
our  suspension  of  hquidation 
instructions  are  not  so  broad  as  to  cover 
merchandise  imported  for  non-subject 
uses,  foreign  producers/exporters  and 
U.S.  importers  in  the  LNPP  industry 
shall  be  required  to  provide  certification 
that  the  imported  merchandise  would 
not  be  used  to  fulfill  an  LNPP  contract. 
We  will  also  request  that  these  parties 
register  with  the  Customs  Service  the 
LNPP  contract  numbers  pursuant  to 
which  subject  merchandise  is  imported. 
With  respect  to  entries  of  LNPP  spare 
and  replacement  parts,  and  used 
presses,  from  Germany,  which  are 
expressly  excluded  from  the  scope  of 
the  investigation,  we  will  instruct  the 
Customs  Service  not  to  suspend 
hquidation  of  these  entries  if  they  are 
separately  identified  and  valued  in  the 
LNPP  contract  pursuant  to  which  they 
are  imported.  TTie  Customs  Service  will 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  normal  value  exceeds  the 
export  price  as  shown  below.  These 
suspension  of  hquidation  instructions 
will  remain  in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Fxporter/Manufacturer 

Weighted- 
average 

margin  per- 
centage 

MAN  Roland  Dnx:kmaschinen 
AG 

17.70 

Koenig  &  Bauer-Abert  AG  

All  Others 

46.40 
17.70 

The  Department  has  excluded  the 
margin  for  KB  A.  which  is  based  on 
adverse  facts  available,  from  the 
calculation  of  the  All  Others  rate. 

The  All  Others  rate  apphes  to  all 
entries  of  subject  merchandise  except 
for  entries  of  merchandise  produced  by 
MAN  Roland  and  KBA. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  FTC 
will  determine  before  the  later  of  120 


days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  May  16. 
1996,  and  rebuttal  briefs,  no  later  than 
May  23, 1996.  A  Ust  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Act,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  June  4, 1996,  time  and 
place  to  be  determined,  at  the  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Conunerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
pubUcation  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act. 

Dated:  February  23,  1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 
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[DATE:  March  1,1996.    ' 
FOR  RNmCR  WrOflMATION  CONTACT:  Kate 
Jolmaai  at  (202)  482-4929  or  Erik 
Waigaat  (202)  482-0922,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avaoue.  N.W.,  Washington,  DC  20230. 

MTUT10N  OF  MVESnOATlON: 

Ike  AppUcable  SUtnte  I 

Unless  otherwise  indicated,  all 
atatioDS  to  the  statute  are  references  to 
the  provisicHis  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA"). 


On  Fd>iuary  6, 1996,  the  Department 
of  Commerce  ("the  Department") 
received  a  petition  filed  in  proper  form 
by  The  American  Melamine 
Institutional  Tableware  Association 
("petitioners"),  whose  members  include 
Continental/SiLite  International  Co., 
Lexington  United  Corp./National 
Plastics  Corp.,  and  Plastics 
Manufacturing  Company  (domestic 
producers  of  melamine  institutional 
dinnerware  products  ("MIDPs")). 

In  accordance  with  section  732(b)  of 
the  Act,  petitioners  aUege  that  imports 
of  MUX'S  firom  Indonesia,  Taiwan  and 
the  People's  Republic  of  China  (mC)  are 
being,  or  are  likely  to  be  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

Petitionffls  are  an  association  the 
majority  of  whose  members  are 
producers  of  the  domestic  like  product 
and,  therefore,  have  standing  to  file  the 
petition  because  they  are  an  interested 
party,  as  defined  under  section  771(9)(E) 
of  the  Act 

Detanunation  of  Industry  Support  for 
ftePetitian 

Section  732(c)(4)(A]  of  the  Act 
requires  the  Department  to  determine, 
prior  to  the  initiation  of  an 
investigation,  that  a  minimum 
percentage  of  the  domestic  industry 
suppcHls  an  antidumping  petition.  A 
petiticm  meets  these  minimiun 
lequiranents  if  the  domestic  producers 
or  workns  who  support  the  petition 
account  ba  (1)  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product;  and  (2)  more  than  50  percent 
of  the  pitxluction  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  support  for,  or 
opposition  to.  the  petition. 


A  review  of  the  production  data 
provided  in  the  petition  and  other 
information  readily  available  to  the 
Department  indicates  that  petitioners 
account  for  more  than  25  percent  of  the 
total  production  of  the  domestic  like 
product  and  for  more  than  50  percent  of 
that  produced  by  companies  expressing 
support  for,  or  opposition  to,  the 
petition.  Petitioners  represent  more  than 
90  percent  of  total  production  of  the 
domestic  like  product.  Moreover,  the 
only  other  known  domestic  producer  of 
MIDPs,  Gessner  Products,  has  expressed 
support  for  the  petition.  The 
Department  received  no  expressions  of 
opposition  to  the  petition  from  any 
domestic  producer  or  workers. 
Accordingly,  the  Department 
determines  that  the  petition  is 
supported  by  the  domestic  industry. 

Scope  of  the  Investigation 

The  scope  of  this  investigation  is  all 
items  of  dinnerware  (e.g.,  plates,  cups, 
saucers,  bowls,  creamers,  gravy  boats, 
serving  dishes,  platters,  and  trays)  that 
contain  at  least  50  percent  melamine  by 
weight  and  have  a  minimum  wall 
thidkness  of  0.08  inch.  This 
merchandise  is  classifiable  under 
subheadings  3924.10.20,  3924.10.30, 
and  3924.10.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Altiiough  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  our  decisions  to  initiate  are 
based.  Should  the  need  arise  to  use  any 
of  this  information  in  our  preliminary  or 
final  determinations,  we  will  re- 
examine the  information  and  may  revise 
the  margin  calculations,  if  appropriate. 

Indonesia 

Petitioners  based  export  price  (EP)  on 
a  price  quotation  for  a  9-inch  plate 
obtained  from  a  market  research  report. 
The  terms  are  ex-factory  and,  hence,  no 
deductions  to  EP  were  made. 

Petitioners  based  normal  value  (NV) 
on  a  price  quotation  for  a  9-inch  plate 
obtained  from  a  market  research  report. 
The  terms  are  ex-factory  and,  hence,  no 
deductions  to  NV  were  made. 

Based  on  comparisons  of  EP  to  NV, 
the  calculated  dumping  margin  for 
MIDPs  from  Indonesia  is  89.84  percent 
ad  valorem. 

PRC 

Petitioners  prepared  two  calculations 
of  constructed  export  price  (CEP).  In  the 
first  instance,  petitioners  calculated  CEP 


based  on  a  PRC  producer's  affifiated 
reseller's  price  quote.  Petitioners 
deducted  cash  discounts,  ocean  fi^ight, 
U.S.  inland  freight,  containerization, 
and  duties.  For  purposes  of  initiation, 
we  disallowed  the  deduction  for  U.S. 
inland  fi«ight  because  the  petition  did 
not  specify  the  U.S.  customer's  location 
and  did  not  contain  emy  evidence   . 
indicating  the  actual  amoimt  of  any 
inland  freight  expenses  incurred. 

Alternatively,  petitioners  argue  that 
the  Act  requires  U.S. -incurred  selUng 
expenses  to  be  deducted  from  CEP. 
Although  section  772(d)(1)  of  tiie  Act 
requires  this  deduction  from  CEP, 
petitioners  did  not  make  a 
corresponding  adjustment  to  NV  for 
selling  expenses.  Therefore,  we  have  not 
accepted  this  deduction  for  purposes  of 
the  initiation.  We  may  consider  this 
issue  further  later  in  the  investigation. 

Petitioners  assert  that  the  PRC  is  a 
non-market  economy  (NME)  within  the 
meaning  of  sections  771(18)  of  the  Act 
and  in  accordance  with  section  773(c)  of 
the  Act.  Accordingly,  the  normal  value 
of  the  product  should  be  based  on  the 
producer's  factors  of  production,  valued 
in  a  suirrogate  market  economy  country. 
In  previous  investigations,  the 
Department  has  determined  that  the 
PRC  is  an  NME,  and  the  presumption  of 
NME  status  continues  for  the  initiation 
xif  this  investigation.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Pure  Magnesium  and  Alloy 
Magnesium  frt)m  the  People's  RepubUc 
of  China,  60  FR  16437  (March  30, 1995). 

It  is  our  practice  in  NME  cases  to 
calculate  NV  based  on  the  factors  of 
production  of  those  factories  that 
produced  MIDPs  sold  to  the  United 
States  during  the  period  of 
investigation. 

In  the  course  of  this  investigation,  all 
parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  the  PRC's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  SiUcon  Carbide  hum  the  PRC,  59 
FR  22585  (May  2, 1994). 

Petitioners  based  the  PRC  producers' 
factors  of  production  (i.e.,  raw  materials, 
labor,  and  energy)  for  MIDPs  on 
petitioners'  own  usage  amoimts. 
Petitioners  valued  these  factors,  where 
possible,  on  pubUcly  available 
pubUshed  Indonesian  data.  Where  this 
data  was  imavailable,  petitioners  used 
other  acceptable  sources  of  information. 
Petitioners  estimated  the  surrogate  value 
of  scrap  based  on  their  own  experience 
as  to  the  scrap  rate  in  MIDP  production. 

Indonesia  is  an  acceptable  siurogate 
coimtry  because  its  level  of  economic 
development  is  comparable  to  that  of 
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the  PRC  and  Indonesia  is  a  significant 
producer  of  comparable  merchandise. 

Petitioners  also  based  factory 
overhead  and  general  expenses  on  data 
contained  on  the  public  records  of 
previous  investigations  in  which  the 
information  was  also  used  as  surrogate 
values  for  factors  of  production  of 
merchandise  from  the  PRC. 

Petitioners  based  profit  on  a  pubUcly 
available  published  industry  study  of 
the  Reserve  Bank  of  India  Bulletin, 
September  1994,  for  the  Processing  and 
Manufacturing  of  Metals,  Chemicals, 
and  Products  thereof. 

Finally,  petitioners  based  packing  on 
their  own  U.S.  packing  costs,  not 
including  packing  for  ocean  voyage.  For 
the  purposes  of  this  investigation,  we 
have  disallowed  the  packing  costs 
because  they  were  based  on  U.S.  values 
rather  than  a  factor  value  from  an 
appropriate  surrogate  country. 

Based  on  comparisons  of  CEP  to  the 
factors  of  production,  the  calculated 
dumping  margin  for  MIDPs  from  the 
PRC,  after  adjustments  made  by  the 
Department,  is  7.06  percent  ad  valorem. 

Taiwan 

Petitioners  used  a  market  research 
firm  to  obtain  an  EP  price  quotation 
from  a  Taiwanese  producer.  Petitioners 
deducted  a  discoimt  fix)m  this  price. 

In  addition,  petitioners  calciilated 
CEP  based  on  a  Taiwan  company's 
affiliated  reseller  price  quotation. 
Petitioners  believe  that  the  Department 
should  use  CEP  because  there  is 
substantial  evidence  that,  diu-ing  the 
POI,  this  manufacturer  produced  subject 
merchandise  in  Taiwan  that  was  sold  in 
the  United  States.  

Petitioners  deducted  from  CEP 
discounts,  orean  freight,  U.S.  inland 
freight,  containerization,  selling 
expenses  and  inventory  carrying 
expenses. 

For  purposes  of  initiation,  we  are 
rejecting  this  CEP  calculation  because 
there  is  insufficient  evidence  that  the 
Taiwan  manufacturer,  Tar-Hong, 
produced  in  Taiwan  the  subject 
merchandise  sold  by  its  U.S.  affiliate 
during  the  POI.  However,  as  this 
investigation  proceeds,  we  will  consider 
this  issue  further. 

Based  on  comparisons  of  EP  to  NV, 
the  calculated  dumping  margin  for 
MIDPs  from  Taiwan,  after  adjustments 
made  by  the  Department,  is  53.13 
percent  ad  valorem. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
petitioners,  there  is  reason  to  believe 
that  imports  of  MIDPs  from  Indonesia, 
the  PRC  and  Taiwan  are  being,  or  are 
Ukely  to  be,  sold  at  less  than  fair  value. 


Initiation  of  Investigations 

We  have  examined  the  petitions  on 
MIDPs  and  have  foimd  that  they  meet 
the  requirements  of  section  732  of  the 
Act,  including  the  requirements 
concerning  allegations  of  the  material 
injury  or  threat  of  material  injury  to  the 
domestic  producers  of  a  domestic  like 
product  by  reason  of  the  complained-of 
imports,  allegedly  sold  at  less  than  fair 
value.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  MIDPs 
from  Indonesia,  the  PRC  and  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  extended,  we  will  make  our 
preliminary  determinations  by  July  15. 
1996. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Indonesia  and  PRC,  as 
well  as  to  the  Taiwan  authorities.  We 
will  attempt  to  provide  a  copy  of  the 
public  version  of  the  petition  to  each 
exporter  named  in  the  petition. 

International  Trade  Commission  (ITC) 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  March  22. 
1996,  whether  there  is  a  reasonable 
indication  that  imports  of  MIDPs  from 
Indonesia,  the  PRC  and  Taiwan  are 
causing  material  injury,  or  threatening 
to  cause  material  injury,  to  a  U.S. 
industry.  A  negative  ITC  determination 
in  any  of  the  investigations  will  result 
in  that  investigation  being  terminated; 
otherwise,  the  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  Umits. 

Dated:  February  26. 1996. 
Paul  L.  Jofife, 

Acting  Assistant  Secretary  for  Import 
A  dm  inistra  tion . 

IFR  Doc.  96M850  Filed  2-29-96;  8:45  am) 
BILUNQ  COOC  3610-0S-I> 


Applications  for  Duty-Free  Entry  of 
Scientific  instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnmients  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 


shown  below  are  intended  to  be  used 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
[Department  of  Commerce,  Washington, 
D.C.  20230.  Apphcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  96-001.  Applicant: 
University  of  Cahfomia,  Davis.  174 
Physics/Geology  Bldg..  Davis,  CA 
95616-8605.  Instrument:  Water  Gas 
Phase  Equilibration  System. 
Manufacturer  Finnigan  MAT.  Germany 
Intended  Use:  The  instrument  will  be 
used  to  analyze  the  stable  oxygen  and 
hydrogen  isotopic  composition  ('*0/'*0 
and  D(euterium)  /H)  of  water  samples 
derived  from  seawater  samples  collected 
during  experimental  research  and 
ground  water  samples  from 
hydrographic  studies.  The  experiments 
will  involve  studies  of  the  physiological 
and  environmental  parameters 
responsible  for  stable  isotope  variability 
in  the  calcium  carbonate  shells  of  fossil 
oiganisms  via  the  study  of  living 
representatives  in  the  laboratory  and 
field.  In  addition,  the  instrument  will  be 
used  in  the  course  Geology  227,  Stable 
Isotope  Biochemistry  introducing 
graduate  students  to  different 
applications  of  stable  isotop>e 
geochemistry  in  the  cesearch 
environment.  Application  Accepted  by 
Commissioner  of  Customs:  )anuar\'  3, 
1996. 

Docket  Number:  96-002  Applicant 
DHHS/Food  and  Drug  Administration. 
National  Center  for  Toxicological 
Research.  Division  of  Chemistrv.  3900 
NCTR  Road.  Jefferson.  AR  72079. 
Instrument:  ICP  Mass  Spectrometer, 
Model  PlasmaQuad  XR.  Manufacturer: 
Fisons  Instruments,  United  Kingdom. 
Intended  L/se.The  instrument  will  be 
used  for  studies  of  food,  food 
ingredients,  animal  diets,  animal  tissues 
and  water  to  determine  the  quantitation 
of  the  levels  of  trace  elements  of  interest 
in  these  samples.  The  instrument  will 
also  be  used  for  speciation  studies  for 
toxicologically  important  elements  such 
as  As,  Cr.  and  Mn  among  others. 
Application  Accepted  by  Commissioner 
of  Customs:  January  4.  1996. 

Z>ocitefiVu/n6er. '96-003.  Applicant: 
Mount  Holyoke  College,  50  College 
Street.  South  Hadley.  MA  01075. 
/nsfniment;  Electron  Microscope.  Model 
CMlOO.  Manufacturer:  Philips.  The 
Netherlands.  Intended  Use:  The 
instnmient  will  be  used  in  a  wide 
variety  of  research  projects  in  the 
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biological  sciences  which  include  but 
are  not  limited  to:  (a)  assessment  of 
which  structural  components  of  the 
nucleus  remain  after  progressive 
dismantling  of  nuclear  components  by 
high  salt,  nuclease,  and  detergent 
treatment  in  research  designed  to  probe 
nuclear  matrix  structure  and  function  in 
plant  cells  and  (b)  characterization  of 
cellular  defects  in  various  Drosophila 
mutants  which  figure  prominently  in 
molecular  biology,  hi  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  several  biology  courses. 
Application  Accepted  by  Commissioner 
of  Customs:  January  4, 1996. 

Docket  Number:  96-004.  Applicant: 
University  of  CaUfomia  at  Berkeley,  485 
Hearst  Mining  Bldg.,  Berkeley,  CA 
94720.  Instrument:  Mass/Energy 
Spectrometer.  Manufacturer:  Hiden 
Ajialytical  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  determining  the  mass,  energy 
and  flux  of  ions,  neutrals  and  radicals 
generated  by  an  activated  nitrogen 
source.  It  will  also  be  used  for  trace 
impurity  measurements.  Application 
Accepted  by  Commissioner  of  Customs: 
JanuaiY  11. 1996. 

Docia  Number:  96-005.  Applicant: 
Soripps  Research  histitute,  10666  North 
Toney  Pines  Road,  La  JoUa,  CA  92037. 
btstrtanent:  Electron  Microscope,  Model 
CM120.  Manufacturer:  PhiUps,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
the  structure  of  tobacco,  alfalfa,  and 
cucumber  mosaic  viruses,  muscle 
proteins,  nuclear  pore  complexes, 
microtubules,  CHIP28  water  channels, 
acetylcholine  receptors,  gap  junctions. 
rotavinis  and  reovirus.  and  rice  yellow 
mottle  virus.  The  goals  of  the 
inves^ations  are  in  general  to 
undrasland  the  structural  basis  for  how 
the  subcellular  organelles  and 
supiamolecular  assemblies  function  and 
to  elucidate  the  role  that  they  play  in 
the  hfe  of  the  cell.  In  addition,  the 
instrument  mil  be  used  to  provide 
training  in  use  of  the  electron 
microscope  as  a  research  tool. 
Application  Accepted  by  Commissioner 
of  Customs:  February  6, 1996. 

Docket  Number.  96-007.  Applicant: 
U.S.  Department  of  Commerce,  NOAA/ 
ERL/CMDL.  R/E/CGI,  325  Broadway. 
Boulder,  00  80303.  Instrument:  Stable 
Isotope  Mass  Spectrometer,  Model 
OkiiMA.  Manufacturer:  Fisons 
Instrumoits.  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
measure  the  stable  isotope  ratios  of  CO2 
from  flask  samples  of  atmospheric  air 
sampled  weekly  from  about  50  sites 
wtirldwride  and  analyzed  for  the  mixing 
ratios  of  methane,  carbon  monoxide  and 
other  gases.  The  instrument  will  also  be 
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used  to  measure  the  stable  isotope  ratios 
of  CO2  from  standard  and  reference 
materials  as  required  to  maintain  the 
integrity  and  calibration  of  the  data  base 
of  atmospheric  measurements. 
Application  Accepted  by  Commissioner 
of  Customs:  February  6,  1996. 

Docket  Number:  96-008.  Applicant: 
University  of  California.  Los  Alamos 
National  Laboratory.  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  Mass 
Spectrometer.  Model  Plasma  Trace  2. 
Manufacturer:  Fisons  Instruments. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
soils,  high  purity  silicon  chips,  waters 
and  low  level  waste  streams  to 
determine  trace  analytes  in  a  given 
sample.  Application  Accepted  by 
Commissioner  of  Customs:  February  7, 
1996. 

Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff 
[FR  Doc.  96-4754  Filed  2-29-96;  8:45 ^m) 
BILLING  CODE  SSIO-OS-F 


University  of  Hawaii,  et  ai.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-1 54R.  Applicant: 
University  of  Hawaii.  Honolulu,  HI 
96822.  Instrument:  ICP  Mass 
Spectrometer.  Model  PlasmaQuad. 
Manufacturer:  Fisons  Instruments. 
United  Kingdom.  Intended  Use:  See 
notice  at  60  FR  5165.  January  26. 1995. 
Reasons:  The  foreign  instrument 
provides  a  UV  laser  ablation  sample 
introduction  system.  Advice  Received 
From:  National  Institutes  of  Health, 
February  14,  1996. 

Docket  Number:  95-115.  Applicant: 
University  of  Vermont.  Burhngton.  VT 
05405-0082.  Instrument:  Ammonia 
Emission  Measurement  Equipment. 
Manufacturer:  Swedish  Institute  of 
Agricultural  Engineering,  Sweden. 


Intended  Use:  See  notice  at  60  FR 
64158,  December  14, 1995.  Reasons: 
The  foreign  instrument  provides  in-situ 
measurement  of  equilibrium 
concentrations  of  ammonia  in  a 
ventilated  chamber  employing  passive 
diffusion  samplers.  Advice  Received 
From:  National  Institutes  of  Health. 
February  5. 1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabihties  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's'intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  96-4755  Filed  2-2^-96;  8:45  araj 
BILUNO  CODE  3510-O8-M 


National  Oceanic  and  Atmospheric 
Administration 

Bluefin  Tuna  Dealer  Reports 

ACTION:  Proposed  Collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  30, 1996. 
ADDRESSES:  EKrect  all  vmtten  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14di  and  Constitution  Avenue,  NW., 
Washington  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Kevin  Foster,  NMFS — 
One  Blackburn  Drive,  Gloucester,  MA 
01915  (508-281-9260). 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  information  collected  in  the 
Dealer  Package  is  used  by  NMFS  to 


monitor  the  U.S.  catch  in  relation  to  the 
quota,  thereby  ensuring  that  the  United 
States  compUes  with  its  international 
obligations  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT).  Other 
provisions  of  the  domestic  regulations 
are  also  monitored  through  this 
collection  of  information,  such  as 
comphance  with  area  closures,  fishing 
seasons,  and  subquotas  by  gear  tjrpe 
and/or  user  group.  This  information 
provides  the  catdi  data  necessary  to 
assess  the  status  of  bluefin  t\ma 
resources.  Assessments  are  conducted 
and  presented  to  ICCAT  aimually.  The 
data  provide  the  basis  for  ICCAT 
management  recommendations  which 
become  binding  on  member  nations.  In 
addition,  the  Dealer  Package  provides 
essential  information  for  domestic 
management  poUcy  and  rule  making. 

n.  Method  of  Collection 

Dealers  who  buy,  sell,  or  receive  for 
commercial  purposes  any  large, 
medium,  or  giant  size  class  Atlantic 
bluefin  tima  are  required  to  report  all 
transactions  to  NMFS  via  daily  and 
biweekly  reporting  forms.  These  collect 
certain  information  for  each  Atlantic 
bluefin  tuna  that  is  sold  at  landing. 
Dealers  who  purchase  any  other  types  or 
sizes  of  Atlantic  tuna,  or  Pacific  coast 
dealers  who  export  or  import  bluefin 
tima,  are  required  to  submit  biweekly 
reports  only. 

m.Data 

OMB  Number:  0648-0239 

Form  Number:  None 

Type  of  Review:  Regular  submission  for 
extension  of  a  currently  approved 
collection 

Affected  Public:  Business  or  other  for- 
profit  (tuna  dealers) 

Estimated  Number  of  Respondents:  452 

Estimated  Time  Per  Response:  3 
minutes  for  the  daily  reports,  16 
minutes  for  the  biweekly  Atlantic 
report,  21  minutes  for  the  Pacific 
biweekly  report,  and  13  minutes  for 
the  biweekly  report  on  other  Atlantic 
timas. 

Estimated  Total  Annual  Burden  Hours: 
1,087  hours 

Estimated  Total  Annual  Cost:  SO 

IV.  Request  for  Comments 

Comments  are  invifed  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utifity;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 

Dated:  February  26. 1996. 
Linda  Engebneier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc.  96-4779  Filed  2-29-96;  8:45  am) 
BILUNO  CODE  M10-22-P 

p.D.  0228966] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  appUcation  to  modify 

permit  no.  873  (P77(2)  #63). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center. 
National  Marine  Fisheries  Service.  P.O. 
Box  271,  La  Jolla,  CA  92038-0271,  has 
requested  a  modification  to  Permit  No. 
873. 

DATES:  Written  comments  must  be 
received  on  or  before  April  1. 1996. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 
Permits  Division.  Ot^ce  of  Protected 

Resources.  NMFS,  1315  East-West 

Highway,  Room  13130,  Silver  Spring. 

MD  20910  (301/713-2289); 
Director,  Southwest  Region,  NMFS.  501 

West  Ocean  Boulevard.  Suite  4200. 

Long  Beach,  CA  90802-4213  (310/ 

980-4001);  and 
Coordinator,  Pacific  Area  Office.  NMFS, 

NOAA,  2570  Dole  Street.  Room  106. 

Honolulu.  HI  9682-2396  (808/973- 

2987). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl ,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 


SUPPLEMENTARY  INFORMATION:  The 
subject  modification  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.],  and  the  Regulations 
Governing  the  Talung  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  parts  217- 
222). 

The  Permit  Holder  is  currently 
authorized  to  harass  (i.e.,  through  vessel 
approach,  photogrammetry,  and 

Photographic  identification,  and  tissue 
iopsy)  several  marine  mammal  species 
in  Pacific.  Southern,  and  Indian  Oceans, 
over  a  5-year  period. 

The  Permit  Holder  is  now  requesting 
emergency  modification  of  the  Permit 
for  authorization  to  increase  the  number 
of  humpback  whales  (Megaptera 
novaeangliae)  to  be  biopsy  sampled 
from  20  to  100  for  1996,  including  15 
cow/calf  pairs  (i.e.,  30  animals),  in 
Hawaiian  waters  during  the  1996  field 
season.  In  fight  of  the  Permittee's  need 
to  begin  samphng  activities  in  March 
1996,  or  otherwise  lose  a  unique 
research  opportunity,  we  are 
considering  whether  this  action  meets 
legal  criteria  for  granting  the  requested 
modification  prior  to  the  close  of  the  30- 
day  comment  period. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Manunal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  February  26,  1996. 
*  Ann  D.  Terbuih, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-4751  Filed  2-26-96;  4:53  pml 
BILUNO  COOE  39ia-22-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Restraint  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Textile  Products  Produced  or 
Manufactured  in  Mexico 

February  26,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  • 

levels. 

EFFECTIVE  DATE:  March  4.  1996. 


8044 


Federal  Register  /  Vol.  61,  No.  42  /  Friday,  March  1.  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  42  /  Friday.  March  1.  1996  /  Notices 


8045 


FOA  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Appaiel,  U.S.  E)epartment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  levels,  refer  to  the 
Quota  Statiis  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPI^MENTARY  INFORMATION: 

Aodiority:  Executive  Order  116S1  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  levels  for  Categories  340/ 
640  and  443  are  being  increased  for 
carryover. 

These  restrictions  and  consultation 
levels  do  not  apply  to  NAFTA  (North 
America  Free  Trade  Agreement) 
originating  goods,  as  defined  in  Annex 
30G-B.  Chapter  4  and  Annex  401  of  the 
agreement.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to 
textile  and  apparel  goods  that  are 
assembled  in  Mexico  from  fabrics 
wholly  formed  and  cut  in  the  United 
States  and  exported  from  and  re- 
imported  into  the  United  States  under 
U.S.  tariff  item  9802.00.90. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  57404,  pubUshed  on 
November  15. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  Annex  300(B]  of  the 
North  America  Free  Trade  Agreement, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

D.  Micfaael  Hutchinaon.  I 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Cktmrnittw  for  the  Implementation  of  Textile 
Agpaeneiits 

February  26, 1996.  ^ 

Commissioner  of  Customs .  ' 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  8, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  Gber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  beginning  on 


January  1, 1996  and  extending  through 
December  31, 1996.  The  levels  established  in 
that  directive  do  not  apply  to  NAFTA  (North 
America  Free  Trade  Agreement)  originating 
goods,  as  defined  in  Annex  300-B,  Chapter 
4  and  Annex  401  of  NAFTA  or  to  goods 
assembled  in  Mexico  from  fabrics  wholly 
formed  and  cut  in  the  United  States  emd 
exported  from  and  re-iraported  into  the 
United  States  under  U.S.  tariff  item 
9802.00.90. 

Effective  on  March  4, 1996,  you  are 
directed  to  increase  the  levels  for  the 
following  categories,  pursuant  to  the 
provisions  of  the  agreement  between  the 
Governments  of  the  United  States,  Mexico 
and  Canada: 


Category 

Twelve-month  restraint 
leveP 

340/640 

443 

152.945  dozen. 
180,086  numbers. 

^  The  levels  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  Decernt)er 
31,1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  96-4852  Filed  2-29-96;  8:45  am] 
BILUNQ  COOE  3S10-DR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
emplojring  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  1,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Ehsabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  13,  December  8  and  29,  1995, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (60  F.R. 
53338,  63026  and  67351)  of  proposed 
additions  to  the  Procurement  List. 


After  consideration  of  the  material 
presented  to  it  concerning  capabiUty  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Administrative  Services,  Social  Security 
Administration,  Great  Lakes  Program 
Service  Center,  600  West  Madison  Street, 
Chicago,  Illinois 

Janitorial/Custodial,  Basewide,  Fort 

Indiantown  Gap,  Annville,  Pennsylvania 

Operation  of  SERVMART,  Naval  Station. 
Everett  Home  Port,  Everett,  Washington 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  96-4856  Filed  2-2^-96;  8:45  am] 
BILLING  COOE  63S3-01-P 


Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  from  Prociu^ment  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Pocurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabiUties, 


UM 


and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  1, 1996. 
ADDRESSES:  Committee  for  Piuchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubUshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  peraons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Cutting  and  Assembly  of  FTESFB  for  F-15, 

Robins  Air  Force  Base,  Georgia 
NPA:  Middle  Geoi^gia  Easter  Seal  Society, 

Inc.,  Dublin,  Georgia 
)anitorial/Custodial,  U.S.  Army  Health 

Clinic,  Buildings  100, 101, 105, 162, 163. 

165. 170, 170A  and  170B,  Fort 

McPherson,  Georgia 


NPA:  WORKTEC,  Jonesboro,  Georgia 
Janitorial/Custodial,  Lenkalis  USARC,  20 

Washington  Avenue  West  Hazelton, 

Pennsylvania 
NPA:  White  Haven  Center,  White  Haven, 

Pennsylvania 

Deletions 

I  certify  that  the  foUovnng  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Proctirement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Neck  Strap,  Telephone 

5965-00-340-6790 
Cover,  Service  Cap 
8405-01-046-8544 
8405-01-046-8545 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  96-4857  Filed  2-29-96;  8:45  am] 

BILUNO  COOE  «3S»-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Base  Closure  and  Community 
Redevelopment  and  Homeless 
Assistance  Act;  Base  Realignments 
and  Closures;  Economic  Security 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides  the 
second  partial  list  of  closing  or 
realigning  military  installations 
pursuant  to  the  1995  Defense  Base 
Closure  and  ReaUgnment  (BRAC) 
Report,  and  the  points  of  contact, 
addresses,  and  telephone  numbers  for 
the  Local  Redevelopment  Authorities 
(LRAs)  for  those  installations. 
Representatives  of  State  and  local 
governments  and  homeless  providers 
interested  in  the  reuse  of  an  installation 
should  contact  the  person  or 
organization  Usted.  The  following 


information  will  be  published  in  a 
newspaper  of  general  circulation  in  the 
area  of  each  installation.  There  will  be 
additional  Notices  providing  this  same 
information  about  the  LRAs  for  other 
closing  or  realigning  installations  as 
those  LRAs  are  recognized  by  the  Ofilce 
of  Economic  Adjustment  (OEA). 
EFFECTIVE  DATE:  March  1,  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Helene  O'Connor,  Office  of  Assistant 
Secretary  of  Defense  for  Economic 
Security,  Office  of  Economic 
Adjustment,  400  Army  Naw  Drive, 
Suite  200,  Arlington,  VA  22202,  (703) 
604-5948. 

Local  Redevelopment  Authoritiea  (LRAa)  for 
Qodng  and  Realigning  Military  Installationa 

AUKANSAS 

Installation  Name:  Fort  Chaffee 

LRA  Name:  Fort  Chaffee  Redevelopment 

Authority 
Point  of  Contact:  Mr.  W.  R.  Harper.  Sebastian 

County  Judge  ■ 
Address:  County  Court  House,  35  South  6th 

Street,  Fort  Smith.  Arkansas  72901 
Phone:  (501)  783-6139 

CALIFORNIA 

Installation  Name:  Long  Beach  Naval 

Shipyard 
LRA  Name:  City  of  Long  Beach 
Point  of  Contact:  Mr.  Gerald  Miller 
Address:  200  Pine  Avenue,  Suite  400,  Long 

Beach.  California  90802 
Phone:  (310)  570-3851 
Installation  Name:  McClellan  Air  Force  Base 
LRA  Name:  Board  of  Supervisors  Sacramento 

County 
Point  of  Contact:  Mr.  Rob  Leonard 
Address:  700  H  Street.  Room  7650. 

Sacramento.  California  95814 
Phone:  (916)  440-3833 
Installation  Name:  Rio  Vista  Army  Reserve 

Center 
LRA  Name:  Rio  Vista  Local  Redevelopment 

Authority 
Point  of  Contact:  Mr.  Norman  Repanich 
Address:  City  of  Rio  Vista,  1  Main  Street.  Rio 

Vista.  CA  94571 
Phone:  (707)  374-6451 
Installation  Name:  Sierra  Army  Dep>ot 
LRA  Name:  Sierra  Army  DepK)t  Local  Reuse 

Authority 
Point  of  Contact:  Mr.  Patrick  Landon 
Address:  707  Nevada  Street.  Room  236, 

Susanville.  California  96130 
Phone:  (916)  251-8308 

GUAM 

Installation  Name:  Nav^  Ship  Repair  Facility. 

Guam  Naval  Activities,  Guam  Fleet  and 

Industrial  Supply  Center,  Guam 
LRA  Name:  Government  of  Guam 
Point  of  Contact:  Mr.  Larry  Toves 
Address:  Cabras  Highway.  Suite  201,  Piti, 

Guam  96925 
Phone:  011(671)477-5931 

ILUNOIS 

Installation'Name:  Savanna  Army  Depot 
LRA  Name:  Savanna  Army  Depot  Local 
Redevelopment  Authority 
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Point  of  Contact:  Mr.  Steven  M.  Haring 
Address:  P.O.  Box  325,  Savanna,  Illinois 

61074 
Phone:  (815)  273-4371  i 

MASSACHUSETTS 

Installation  Name:  Naval  Air  Station  South 

Weymouth 
LRA  Name:  Naval  Air  Station  Planning 

Committee 
Point  of  Contact:  Ms.  Mary  S.  McElroy 
Address:  Base  Transition  Field  Office,  1134 

Main  Street,  South  Weymouth, 

Massachusetts  02190-5000 
Phone:(617)682-2187 

Installation  Name:  Squantum  Gardens  and 

Naval  Terrace 
LRA  Name:  City  of  Quincy 
Point  of  Contact:  Mayor  James  A.  Sheets 
Address:  City  Hall,  1305  Hancoclc  Street, 

Quincy,  Massachusetts  02169 
Phone:  (617)  376-1990 

NEWJERSEY 

Installation  Name:  Camp  Kilmer 

LRA  Name:  ToMmship  of  Edison 

Point  of  Contact:  Mayor  George  A.  Spadoro 

Address:  100  Mimicipal  Boulevard,  Edison, 

New  Jersey  08816 
Phone:  (908)  248-7298 

Installation  Name:  Camp  Pedricktown 
LRA  Name:  Oldmans  Township  Committee 
Point  of  Contact:  Mayor  George  W.  Bradford 
Address:  Oldmans  Township.  P.O.  Box  P. 

Pedricktown.  New  Jersey  08067 
Phone:  (609)  299-0780 

NEW  YORK  ' 

Installation  Name:  Fort  Totten 

LRA  Name:  Fort  Totten  Redevelopment 

Authority 
Point  of  Contact:  Mr.  David  Nocenti 
Address:  Counsel  to  the  Borough  President. 

120-55  Queens  Boulevard.  New  Gardens. 

New  York  11424-1015 
Phone:  (718)  286-2880 

TEXAS 

Installation  Name:  Kelly  Air  Force  Base 
LRA  Name:  Greater  Kelly  Development 

Corporation 
Point  of  Contact:  Mr.  Paul  Roberson 
Address:  Mimicipal  Plaza  Building.  10th 

Floor,  114  West  Commerce  Street,  San 

Antonio,  Texas  78204 
Phone:  (210)  207-2147 

WASHINGTON 

Installation  Name:  Camp  Bonneville 
LRA  Name:  Camp  Bonneville  Local 

Redevelopment  Authority  | 

Point  of  Contact:  Ms.  Janice  Davin 
Address:  Clark  County  Department  of  Public 

Works,  1300  Esther  Street,  P.O.  Box  9810. 

Vancouver,  Washington  98666-9810 
Phone:  (360)  69»-2475  Ext.  4330 

Dated:  February  26. 1996. 
LM.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-4749  Filed  2-29-96;  8:45  am] 
BRJJNQ  CODE  anaa  (W  M 
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DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  EA-1 11] 

Application  To  Export  Eiectricity; 
Northeast  Utiiities  Service  Company 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Northeast  UtiUties  Service 
Company  (NUSCO)  has  requested 
authorization  to  export  electric  energy 
to  Canada. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  1, 1996. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  E.  Williams  (Program  Office) 
202-586-9629  or  Michael  T.  Skinker 
(Program  Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  fi'om  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
{16U.S.C.§824a(e)). 

On  January  31,  1995,  NUSCO  filed  an 
apphcation  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  FPA.  NUSCO  is  a 
Connecticut  corporation  that  provides 
centralized  services  to  and  acts  as  agent 
for  the  Northeast  UtiUties  ("NU") 
System.  NU  is  an  investor-owned 
registered  electric  utility  holding 
company  made  up  of  the  following 
operating  companies:  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Power  and  Electric  Company, 
Holyoke  Water  Power  Company,  and 
Public  Service  Company  of  New 
Hampshire. 

In  its  application,  NUSCO  asserts  that 
the  NU  System  companies  currently 
have,  and  will  have  for  more  than  a 
decade,  generating  resources  greater 
than  those  needed  to  serve  their  retail 
customers  and  conamitted  sales. 
Therefore,  NUSCO  proposes  to  sell 
surplus  electric  energy,  when  available, 
to  Canada,  specifically,  Hydro-Quebec. 

NUSCO  proposes  to  transmit  the 
exported  energy  to  Hydro-Quebec  over 
the  international  transmission  faciUties 
of  Vermont  Electric  Transmission 
Company.  These  facilities,  also  known 
as  the  New  England/Hydro-Quebec  (NE/ 


HQ)  Interconnection,  consist  of  a  450- 
kilovoh  (kV),  direct  current  (DC) 
transmission  line  that  extends  from  the 
Sandy  Point  converter  terminal  located 
between  the  towns  of  Ayer  and  Groton, 
Massachusetts,  to  the  Comerford 
converter  terminal  located  in  the  town 
of  Monroe,  New  Hampshire,  and  from 
there  to  the  U.S.-Canada  border  in  the 
vicinity  of  Norton,  Vermont.  The 
construction  of  these  faciUties 
previously  was  authorized  by  EXDE  in 
Presidential  Permit  PP-76.  The  NU 
System  companies  have  the  right  to  use 
33%  of  the  transfer  capacity  of  the  PP- 
76  faciUties  for  transactions  with  Hydro- 
Quebec.  In  FE  Order  EA-76-<:  (February 
19. 1993),  the  New  England  Power  Pool 
was  authorized  to  use  the  PP-76 
faciUties  in  the  export  mode  at  a 
maximum  rate  of  transmission  of  2000 
megawatts  (MW).  Accordingly,  NUSCO 
has  requested  that  FE  authorize  an 
electricity  export  of  approximately  665 
MW,  or  33%  of  the  total  capability  of 
the  NE/HQ  Interconnection. 

Procedural  Matters 

Any  persons  desiring  to  be  heard  or 
to  protest  this  appUcation  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance  • 
with  §§385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Fifteen  copies  of 
such  petitions  and  protests  should  be 
filed  with  the  DOE  on  or  before  the  date 
Usted  above.  Additional  copies  are  to  be 
filed  directly  with:  Mr.  John  Ash  and 
Ms.  PhylUs  E.  Lemell,  Northeast 
UtiUties  Company,  P.O.  Box  270, 
Hartford,  CT  06140-0270,  (860)  665- 
5626. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  PoUcy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reUabiUty  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC.  on  February  27, 
1996. 

Anthony  J.  Como, 

Director.  Office  of  Coal  6- Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  96-4827  Filed  2-29-96;  8:45  am] 
BOJJNQ  COOE  etSO-OI-P 


Offlca  of  Environment,  Safety  and 
Health;  Notice  of  Availability  of  Funds 
and  Request  for  Applications  To 
Support  Rtedlcal  Surveillance  for 
Former  Department  of  Energy  Worlrars 

AGENCY:  Office  of  Environment,  Safety 
and  Health,  Department  of  Energy. 
ACTION:  Notice  of  AvailabiUty  of  Fimds 
and  Request  for  AppUcations. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Environment,  Safety  and 
Health  (EH)  annoimces  the  availabiUty 
of  funds  to  evaluate  former  workers 
whose  employment  at  departmental 
faciUties  may  have  placed  their  long- 
term  health  at  significant  risk.  This 
Request  for  Applications  is  a  follow  on 
to  a  more  general,  annual  notice  of 
potential  availabiUty  of  grants  and 
cooperative  agreements  for 
epidemiology  and  other  health  studies 
pubUshed  in  the  Federal  Register  (60 
FR  50562)  on  September  29, 1995. 
DATES:  AppUcations  submitted  in 
response  to  this  axmouncement  must  be 
received  by  May  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information  and 
appUcation  forms  may  be  directed  to  Dr. 
John  Peelers,  Office  of  Occupational 
Medicine  and  Medical  Stirveillance 
(EH-61),  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Gennantown, 
Maryland  20874-1290;  Telephone:  (301) 
903-5902;  facsimile:  (301)  903-5072. 
AppUcations  may  be  submitted  to  Dr. 
Peeters  at  the  address  Usted  above. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contraits 

I.  Purpose 

n.  Project  Description 

m.  Applications 

IV.  Proposal  Format 

V.  Evaluation  Criteria 

VI.  DOE'S  Role 
Vn.  Applicants 

I.  Purpose 

Section  3162  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
(PubUc  Law  102-484)  directs  the 
Secretary  of  Energy,  in  consultation 
with  the  Secretary  of  Health  and  Human 
Services,  to  develop  a  program  of 
medical  evaluation  for  current  and 
former  DOE  workers  at  significant  risk 
for  health  problems  due  to  exposures  to 
hazardous  or  radioactive  substances 
during  employment. 

Approximately-  five  medical 
surveiUance  projects  will  be  funded 
through  cooperative  agreements  to 
identify,  and,  where  appropriate,  notify 
and  medically  screen  groups  of  former 
workers  who  are  potentially  at 
significant  risk  for  health  problems  due 


to  work-related  exposures.  Because 
medical  surveillance  for  former  workers 
is  a  highly  complex  process,  DOE  is 
proposing  to  fund  at  this  time 
cooperative  agreements  for  a  limited 
number  of  projects  as  described  below. 

Experience  with  these  projects  wiU 
help  DOE  to  evaluate  options  for  a  more 
comprehensive  medical  surveillance 
prog^Bin  for  former  workers  and  to 
determine  how  such  a  program  can  be 
effectively  integrated  with  other  ongoing 
site  activities. 

n.  Proiect  Description 

DOE  intends  to  award  approximately 
five  cooperative  agreements  with 
specific  goals.  The  goals  of  the  projects 
are  to: 

•  Identify  groups  of  workers  at 
significant  risk  for  occupational 
diseases. 

•  Notify  members  of  these  risk 
groups. 

•  Offer  these  workers  medical 
screening  that  can  lead  to  medical 
interventions. 

Each  cooperative  agreement  will 
potentially  have  two  phases.  Phase  I 
will  be  a  needs  assessment.  Phase  II  will 
be  the  implementation  of  medical 
screening. 

There  will  be  approximately  five 
awards  totalling  about  $2.5  milUon  for 
phase  I.  Phase  I  vsrill  take  approximately 
12  months.  Phase  II  could  continue  up 
to  4  years,  renewable  aimually.  The 
award  continuation  for  phase  11,  if 
made,  will  be  based  on  the  results  from 
phase  I,  the  availabiUty  of  funds,  and 
negotiation  of  the  costs  for  phase  II. 
Only  those  who  participate  in  phase  I 
will  be  eUgible  to  participate  in  phase 

n. 

Phase  I 

During  phase  I,  the  appUcants  wiU 
conduct  a  comprehensive  needs 
assessment.  The  needs  assessment  will 
include  a  review  of  existing  site-specific 
information  and  other  means  to  initially 
identify  the  most  significant  radiation 
and  nonradiation  exposures.  During 
phase  I,  investigators  wiU: 

1.  Identify  existing  information 
relevant  to  exposure  and  health 
outcomes  among  former  workers; 

2.  UtiUze  this  information  to  identify 
or  develop  viable  methods  for 
contacting  these  former  workers; 

3.  Provide  an  initial  determination  of 
the  most  significant  worker  hazards, 
problems  and  concerns  for  each  site; 

4.  Identify  approaches  for  conducting 
the  project  in  partnership  with  unions, 
site  management,  operating  contractors, 
community  representatives,  and  State 
and  local  health  officials;  and 

5.  Attend  semiannual  DOE- 
coordinated  meetings  of  investigators  to 


share  information  on  ongoing  needs 
assessments. 

During  phase  I,  investigators  will 
develop  a  detailed  plan  and  proposed 
budget  for  phase  D  focusing  on  the 
groups  of  workers  at  significant  risk  for 
health  effects.  This  plan  for  phase  II  is 
expected  at  least  60  days  prior  to  the 
conclusion  of  phase  I.  Phase  I  will 
conclude  with  delivery  of  the  needs 
assessment  to  DOE. 

Phase n 

DOE  wiU  determine  the  need  for 
phase  n  activities  and  will  support  these 
efforts  through  continuation  awards  to 
phase  I  participants  for  new  budget 
periods.  Where  phase  II  plans  are 
approved  by  DOE,  the  investigators  will: 

1 .  Identify  and  locate  thosti  former 
workers  who  based  on  their  actual  or 
probable  exposure  history  are  "at  risk"; 

2.  Ascertain  the  health  concerns  of 
former  workers  identified  in  task  1 
related  to  their  past  EXDE  employment; 

3.  Communicate  risk  information  to 
former  workers  regarding  the  nature  of 
their  health  risk  and  discuss  the  actions 
that  could  be  taken; 

4.  Provide  medical  screening  to 
targeted  former  worker  populations 
based  on  exposure  history  and  the 
availability  of  acceptable  screening 
tests; 

5.  Assist  in  the  coordination  of 
referrals,  diagnostic  workup,  and 
foUowup  treatment,  including  the 
coordination  with  workman's 
compensation  and  other  existing 
insurance  and  benefits  programs; 

6.  Ensure  dialogue  with  local  parties 
concerned  vn\h  the  project; 

7.  Evaluate  former  workers 
satisfaction  with  the  project;  and 

8.  Attend  semiannual  DOE- 
coordinated  meetings  of  investigators  to 
share  information  on  ongoing  screening 
programs. 

Potential  Sites 

Applicants  for  the  cooperative 
agreements  wall  propose  individual  (or 
alternative  groups  of)  DOE  sites  for 
study  and  justify  the  factors  in  site(s) 
selection.  Such  factors  should  consider: 

1.  The  presence  of  existing  worker 
and  community  health  programs; 

2.  Availability  of  information  on 
former  workers  and  their  exposures; 

3.  The  levels  and  types  of  exposures; 

4.  The  number  of  former  workers  and 
access  to  them; 

5.  The  concerns  of  workers  about 
specific  past  exposures; 

6.  The  concerns  of  EXDE  site  managers 
and  operating  contractors  about  specific 
past  exposures;  and 

7.  The  concerns  of  both  national  and 
local  unions  about  past  exposures. 
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m.  Applications  I 

This  Notice  of  AvailabiUty  is  issued 
pursuant  to  DOE  regulations  contained 
in  10  CFR  Part  602:  Epidemiology  and 
Other  Health  Studies  Financial 
Assistance  Program,  as  pubUshed  in  the 
Federal  Register  on  January  31, 1995 
(60  FR  5841).  The  Catalog  of  Federal 
Domestic  Assistance  number  for  10  CFR 
part  602  is  81.108,  and  its  solicitation 
control  number  is  EOHSFAP  10  CFR 
part  602. 10  CFR  602  contains  the 
specific  requirements  for  applications, 
evaluation,  and  selection  criteria.  Only 
those  apphcations  following  these 
specific  criteria  and  forms  will  be 
considered.  AppUcation  forms  may  be 
obtained  at  the  address  cited  above. 
Apphcations  will  be  peer  reviewed  by 
ev^uators  apart  from  DOE  employees 
and  contractors  as  described  imder 
section  10  CFR  602.9(c),  and  submission 
of  an  apphcation  constitutes  agreement 
that  this  is  acceptable  to  the 
investi^tor(s)  and  the  submitting 
institution. 

IV.  Proposal  Format  j 

The  proposal  shall  contain  two 
sections,  technical  and  cost.  Technical 
proposals  shall  be  no  more  than  fifty 
(50)  pages  in  length;  resimies  of 
proposed  key  personnel  should  be 
submitted  as  an  appendix  to  the 
technical  proposal  and  will  not  bei 
counted  against  the  page  limit.  Co§t 
proposals  shall  have  no  page  limit. 
Because  each  project  will  be  conducted 
In  two  phases,  and  the  scope  of  phase 
n  is  dependent  on  the  results  of  phase 
I,  the  technical  description  for  phase  n 
may  be  less  specific  than  that  for  phase 
I.  but  must  clearly  demonstrate  a 
capabUity  to  conduct  phase  n.  It  is  left 
to  the  proposer  to  determine  how  best 
to  structure  the  proposal.  However,  the 
following  information  shall  be  included: 

a.  Proposals  shall  include  a  detailed 
project  description  that  discusses  the 
specific  tasks  to  be  performed  under  the 
proposed  project.  At  a  minimum,  the 
tasks  listed  under  section  II  above  must 
be  described.  The  project  description 
vaist  include  clear  statements  of  what  is 
not  known  and  what  is  uncertain,  as 
well  as  statements  of  what  is  known. 
The  project  description  must  describe 
how  independent,  external  peer  review 
of  the  results  of  the  project  will  be 
conducted.  The  project  description  must 
dmnonstrate  that  the  offeror  has  the 
abihty  to  integrate  their  work  with  the 
activities  of  other  organizations 
conducting  medical  surveillance 
activities. 

b.  Proposals  must  demonstrate  the 
competency  of  research  personnel  and 
the  adequacy  of  resources.  Proposals 


must  demonstrate  that  the  offeror  is 
perceived  as  neutral  and  credible,  and  is 
capable  of  conducting  scientifically 
valid  and  responsible  medical 
surveillance  projects. 

Proposals  must  demonstrate  that  the 
offeror  has  the  experience  and 
capability  to  plan,  organize,  manage, 
and  facilitate  worker  and  union 
participation  in  planning  and  execution. 
Proposals  must  also  demonstrate  that 
the  offeror  has  the  experience  and 
ability  to  effectively  communicate 
complicated  scientific  information  on 
potential  risks  and  imcertainties,  to 
workers,  local  and  national 
stakeholders,  concerned  citizens,  and 
decision  makers  at  all  levels.  Proposals 
must  demonstrate  that  the  offeror 
presently  has  or  is  capable  of  obtaining 
staff  with  the  training,  expertise,  and 
experience  needed  to  conduct 
scientifically  complex  needs, 
assessments  and  medical  surveillance 
programs.  Proposals  must  identify  the 
techiiical  and  scientific  staff  that  will 
actually  conduct  the  studies  and  detail 
their  professional  experience,  as  well  as 
their  level  of  program  involvement. 
Proposals  must  demonstrate  that  the 
offeror  has  capability,  for  both  financifd 
and  scientific  management,  and  a 
demonstrated  skill  in  planning  and 
scheduling  projects  of  comparable 
magnitude  to  those  proposed  under  this 
Request  for  Applications. 

c.  The  cost  proposal  must  include  a 
sununary  breakdown  of  all  costs,  and 
provide  a  detailed  breakdown  of  costs 
on  a  task-by-task  basis  for  each  task 
contained  in  the  project  description. 
Any  expectation  concerning  cost 
sharing  must  be  clearly  stated.  Cost 
sharing  is  encouraged,  but  it  will  not  be 
considered  in  the  selection  process. 

V.  Evaluation  Criteria 

DOE  will  evaluate  applications  based 
upon  the  following  criteria  in  10  CFR 
602.9(d)  that  are  listed  in  descending 
order  of  importance: 

1.  The  scientific  and  technical  merit 
of  the  proposed  research; 

2.  The  appropriateness  of  the 
proposed  method  or  approach; 

3.  Competency  of  research  personnel 
and  adequacy  of  proposed  resources; 
and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

VI.  DOE'S  Role 

In  order  for  DOE  to  utiUze  cooperative 
agreements  for  these  medical 
simreillance  projects,  there  must  be 
substantial  involvement  between  DOE 
and  any  awardee(s).  DOE  established 
the  core  tasks  for  these  projects  and 
prepared  this  Federal  Register  Notice  of 


AvailabiUty.  DOE  will  conduct  the 
selection  and  award  process,  which  will 
include  evaluations  by  persons  outside 
the  Federal  government.  DOE  will 
evaluate  the  results  of  phase  I  and, 
where  warranted,  authorize  and  fund 
phase  n.  E)OE  will  facilitate  awardee 
access  to  the  target  sites  and  exposure 
records.  DOE  will  estabfish 
requirements  and  controls  for  data 
collection  and  handUng.  DOE  will 
consult  with  project  investigators  and 
coordinate  semiannual  meetings.  DOE 
will  interact  with  an  independent 
advisory  group  that  will  provide  advice 
to  DOE  and  to  project  investigators. 

Finally,  DOE  will  monitor  and 
evaluate  the  results  of  the  projects, 
including  the  participant's  level  of 
satisfaction,  to  determine  how  these 
pilots  could  be  expanded  to  other 
groups  of  former  workers  both  at  the 
project  sites  and  at  other  DOE  sites.  In 
addition  to  helping  former  workers, 
information  gained  from  these  projects 
will  contribute  to  DOE's  ongoing  efforts 
to  improve  health  and  safety  programs 
for  current  workers. 

Vn.  Applicants 

AppUcants  for  the  cooperative 
agreements  could  include  domestic 
nonprofit  and  for  profit  organizations, 
imiversities,  medical  centers,  research 
institutions,  other  pubUc  and  private 
organizations,  including  State  and  local 
governments,  labor  unions  and  other 
employee  representative  groups,  and 
small,  minority  and/or  women-owned 
businesses.  Consortiums  of  interested 
organizations  are  encouraged  to  apply. 
Awardees  for  each  project  will  work 
cooperatively  with  former  workers,  DOE 
site  officials,  DOE  operating  contractors, 
labor  organizations,  health  officials,  and 
designated  community  representatives. 

Issued  in  Washington,  D.C..  on  February 
23. 1996. 

Paul  J.  Seiigman, 

Deputy  Assistant  Secretary  for  Health  Studies. 
(FR  Doc.  96-4826  Filed  2-29-96;  8:45  am) 
BILIJNQ  CODE  M6»41-P 


Federal  Energy  Regulatory 
Commission 


[Docket  No.  EQ96-45-000,  et  ai.] 

Ylchange  CMI  Power  Developement 
Company,  Ltd.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

February  23, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 


UMI 


1.  Yichang  CMI  Power  Development 
Company,  Ltd. 

(Docket  No.  EG96-45-O00] 

On  February  20, 1996,  Yichang  CMI 
Power  Development  Company,  Ltd. 
("Applicant"),  whose  business  address 
is  Yichang  Economic  and  Technological 
Development  Zone,  Yichang,  Hubei 
Province,  People's  Republic  of  China, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  piu^uant  to  Part  365  of. 
the  Commission's  Regulations. 

Applicant  intends,  directly  or 
indirectly,  to  own  or  operate  all  or  part 
of  eligible  facilities,  including  without 
limitation  a  24  MW  electric  generating 
facility  located  in  Hubei  Province  in  the 
People's  Republic  of  China. 

Comment  date:  March  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Jamaica  Energy  Partners 

[Docket  No.  EG96-46-000I 

On  February  20, 1996,  Jamaica  Energy 
Partners,  c/o  Wartsila  Power 
Development,  Inc.,  116  Defense 
Highway,  Suite  301,  Annapolis, 
Maryland  21491,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  will  own  an  approximately 
76  MW  tloating  diesel-engine-powered 
electric  generating  facility  located  at  Old 
Harbour  Bay,  Jamaica.  The  FaciUty's 
electricity  will  be  sold  exclusively  at 
wholesale,  with  the  possible  exception 
of  some  retail  sales  in  Jamaica.  None  of 
the  electric  energy  generated  by  the 
FaciUty  will  be  sold  to  consmners  in  the 
United  States. 

Redetermination'  of  exempt  wholesale 
generator  status  is  sought  to  reflect  that 
Montana  Power  Company  and  Illinois 
Power  Company  have  become  affiUate 
and  associate  companies  of  AppUcant. 

Comment  date:  March  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

3.  Duquesne  Light  Company 

[Docket  No.  ER96-1018-0001 

Take  notice  that  on  February  5, 1996, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  January  9, 
1996,  with  Allegheny  Electric 
Cooperative,  Inc.  imder  DLC's  FERC 


Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Allegheny 
Electric  Cooperative,  Inc.  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  January  9, 1996  for  the 
Service  Agreement. 

Comment  date:  March  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montaup  Electric  Company 

[Docket  No.  ER96-1090-000] 

Take  notice  that  on  February  20,  1996, 
Montaup  Electric  Company  (Montaup), 
tendered  for  filing  tariffs  providing  for 
point-to-point  and  network  transmission 
service  which  Montaup  states  are 
consistent  in  all  substantive  respects 
with  the  terms  and  conditions  of  service 
contained  in  the  draft  pro  forma  tariffs 
included  in  the  Notice  of  Proposed 
Rulemaking  in  "Promoting  Wholesale 
Competition  Through  Open-Access 
Non-Discriminatory  Transmission 
Services  by  Public  Utilities,"  Docket  No. 
RM95-8-000.  Montaup  also  tendered 
for  filing  amendments  to  its  system  sales 
tariff  to  place  the  transmission  of  those 
sales  under  its  proposed  point-to-point 
tariff.  Montaup  asks  that  the 
Commission  allow  the  filing  to  become 
effective  on  April  21. 1996. 

Comment  date:  March  8. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  lES  Utilities  Inc. 

(Docket  No.  ER96-1 09 1-000] 

Take  notice  that  on  February  20,  1996, 
lES  Utilities  Inc.  (lES).  tendered  for 
fiUng  proposed  changes  in  its  FERC 
Electric  Service  Tariff,  Original  Volume 
1.  The  proposed  changes  would  amend 
the  lES  and  Central  Iowa  Power 
Cooperative  (CIPCO)  Operating  and 
Transmission  Agreement  by  adding 
Appendix  14. 

Appendix  14  deals  with  the  division 
of  revenues  received  via  the  Mid- 
America  Power  Pool  (MAPP) 
Transmission  Service  Change.  lES  and 
CIPCO  operate  a  combined  control  area 
and  are  recognized  as  one  entity  by 
MAPP.  Power  sales/purchase's  that 
utiUze  the  lES/OPCO  transmission 
system  will  result  in  a  revenue  stream 
to  lES/CIPCO  bom  MAPP.  The  method 
in  Appendix  14  divides  these  revenues 
on  the  basis  of  installed  rules  of  high 
voltage  transmission  line  averaged  with 
installed  MVA  of  transmission  voltage 
transformers  for  each  of  the  parties. 

Copies  of  the  filing  were  served  upon 
CIPCO  and  the  Iowa  State  Utilities 
Board. 

Comment  date:  March  8, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Entergy  Power,  Inc. 

[Docket  No.  ER96-1092-O00I 

Take  notice  that  on  February  20,  1996. 
Entergy  Power,  Inc.  (Entergy  Power), 
tendered  for  filing  a  unit  power  sale 
agreement  between  Entergy  Power  and 
City  of  Tallahassee.  Entergy  Power 
requests  an  effective  date  for  the 
Agreement  of  March  1. 1996,  and 
respectfully  requests  waiver  of  the 
Commission's  notice  requirements 
under  §35.11  of  the  Commission's 
Regulations. 

Comment  date:  March  8.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

(Docket  No.  ER96-1093-000) 

Take  notice  that  on  February  20.  1996. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy.  Inc.  (PSI),  an  Electric  Sales 
Agreement,  dated  Februan,'  1,  1996. 
between  Cinergv.  CG&E,  PSI  and 
WestPlains  Energy-Kansas  (WPE-KS) 

The  Electric  Sales  Agreement 
provides  for  the  following  service 
between  Cinergy  and  WPE-KS 

1.  Service  Schedule  A — Emergency 

Service 

2.  Service  Schedule  B — System  Energy 

3.  Service  Schedule  C — .Negotiated 

Capacity  and  Energy 

Cinergy  and  WPE-KS  have  requested 
an  effective  date  of  March  1.  1996. 

Copies  of  the  filing  were  served  on 
WestPlains  Energy-Kansas,  the  State 
Corporation  Commission,  the  Kentucky 
Public  Service  Commission.  Public 
Utihties  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  March  8.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-1094-OO0] 

Take  notice  that  on  February  20,  1996. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Companji  and  Rainbow  Energy 
Marketing  Corporation  under  Rate  GSS. 

Comment  date:  March  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-1095-O001 

Take  notice  that  on  February  20.  1996. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Louis  Dreyfus 
Electric  Power  Iiic.  under  Rate  GSS. 


8050 


Federal  Register  /  Vol.  61,  No.  42  /  Friday,  March  1,  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  42  /  Friday.  March  1.  1996  /  Notices 


8051 


UMI 


Conunent  date:  March  8, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Cnnpany 

(Docket  No.  ER96-1O96-000] 

Take  notice  that  on  February  20,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Koch  Power 
Services  Inc.  under  Rate  CSS. 

Comment  date:  March  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

{Docket  No.  ER96-1097-O00] 

Take  notice  that  on  February  20,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Catex  Vitol 
Electric  under  Rate  GSS. 

Comment  date:  March  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company  | 

(Docket  No.  ER96-1 098-000] 

Take  notice  that  on  February  20, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Noram  Energy 
Services  imder  Rate  GSS. 

Comment  date:  March  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Company  | 

(Docket  No.  ER96-1099-000] 

Take  notice  that  on  February  20, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  February  1. 
1996.  with  Commonwealth  Edison 
Company  (Commonwealth  Edison) 
under  PECO's  FERC  Electric  Tariff 
Chiginal  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  Commonwealth 
Edison  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
February  1, 1996.  for  the  Service 
Aneement. 

PECO  states  that  copies  of  this  filing 
have  been  suppUed  to  Commonwealth 
Edison  and  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  March  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

(Docket  No.  ER96-110O-O001 

Take  notice  that  on  February  20, 1996, 
Illinois  Power  Company  (Illinois 


Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  MidCon  Power  Services 
Corp.  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  17,  1996. 

Comment  date:  March  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  John  E.  Lobbia 

(Docket  No.  ID-2478-001 

Take  notice  that  on  December  28, 
1995,  John  E.  Lobbia,  (Apphcant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Chief  Executive  Officer,  Chairman  and 

Director — Detroit  Edison  Company 
Director— NBD  Bank,  Detroit 

Comment  date:  March  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Terence  E.  Adderley 

(Docket  No.  ID-293&-000] 

Take  notice  that  on  December  28. 
1995,  Terence  E.  Adderley,  (Applicant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director — Detroit  Edison  Company 
Director— First  Chicago  NBD 

Corporation 

Comment  date:  March  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-^767  Filed  2-29-96;  8:45  am] 
BILUNG  COOE  6717-01-P 


[Project  No.  2170-003  Alaska] 

Chugach  Electric  Association,  Inc.; 
Notice  of  Availability  of  Environmental 
Assessment 

February  26, 1996. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  apphcation  to  amend  the  license 
for  the  Cooper  Lake  Project.  The 
application  is  to  relocate  an 
approximately  1.7-mile-long  section  of 
the  project's  existing  115-kilovolt 
transmission  line  and  associated  100- 
foot-wide  right-of-way.  The  EA  finds 
that  approval  of  the  application  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the , 
human  environment.  The  Cooper  Lake 
Project  is  located  on  Cooper  Lake, 
Cooper  Creek,  Kenai  Lake  in  the 
Municipality  of  Anchorage,  Alaska. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for  review 
at  the  Conunission's  Reference  and 
Information  Center,  Room  2-A.  888 
First  Street.  N.E..  Washington.  DC 
20426. 

For  further  information,  please 
contact  Jon  Cofi-ancesco  at  (202)  219- 
0079. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-^765  Filed  2-29-96;  8:45  am) 
BILUNQ  COOE  C717-01-M 


[Docket  No.  CP96-1 53-000] 

Southern  Natural  Gas  Company; 
Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  North  Alat)ama  Pipeline 
Project,  Request  for  Comments  on 
Environmental  issues,  and  Notice  of 
Public  Scoping  Meeting 

February  26, 1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction  and 
operation  of  the  facilities  proposed  in 
the  North  Alabama  PipeUne  Project.^ 
This  EIS  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  to 
approve  the  project. 

We  are  asking  a  niunber  of  Federal 
agencies  to  indicate  whether  they  wish 


to  cooperate  with  us  in  the  preparation 
of  the  EIS.  These  agencies  are  listed  in 
appendix  1  and  may  choose  to 
participate  once  they  have  evaluated 
each  proposal  relative  to  their  agencies' 
responsibilities.  2 

Summary  of  the  Proposed  Project 

Southern  Natural  Gas  Company 
(Southern)  wants  to  expand  the  capacity 
of  its  facihties  in  Alabama  to  transport 
an  additional  76.350  thousand  cubic 
feet  per  day  of  natural  gas  to  five  local 
distribution  companies.  Southern  seeks 
authority  to  construct  and  operate: 

•  About  105  miles  of  16-inch- 
diameter  pipeline  in  Tuscaloosa. 
Fayette.  Walker.  Cullman.  Morgan,  and 
Madison  Counties,  Alabama.  The 
proposed  pipeline  would  begin  at  a  tie- 
in  at  Southern's  existing  McConnells 
Compressor  Station  in  Tuscaloosa 
County,  Alabama,  and  proceeds 
northeast  to  its  termination  in  Madison 
County,  Alabama; 

•  Two  new  meter  stations:  Huntsville 
Meter  Station  and  North  Alabama  Gas 
District  Meter  Station,  both  located  in 
Madison  Coiuity,  Alabama; 

•  About  8.5  miles  of  12-inch-diameter 
lateral  and  the  Decatiu-  Meter  Station  in 
Morgan  County,  Alabama; 

•  One  additional  1 ,600-horsepower 
(hp)  compressor  at  Southern's  existing 
McConnells  Compressor  Station  in 
Tuscaloosa  County,  Alabama;  and 

•  One  additional  4,700-hp 
compressor  at  Southern's  recently 
authorized  Providence  Compressor 
Station  (approved  by  the  Commission  in 
May  1995  in  Docket  No.  CP95-505-000) 
in  Tuscaloosa  County,  Alabama. 

The  general  location  of  the  project 
facilities  are  shown  in  appendix  2.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  faciUties 
would  require  about  935  acres  of  land. 
Following  construction,  about  329  acres 
would  be  maintained  as  new  right-of- 
way.  The  remaining  606  acres  of  land 
would  be  restored  and  allowed  to  revert 
to  its  former  use. 

Southern  proposes  to  use  a  70-foot- 
wide  right-of-way  in  nonagricultural 
areas;  and  a  90-foot-wide  right-of-way  in 


^  Southern  Natural  Gas  Company's  application 
was  filed  with  the  Commissioner  under  Section  7 
of  the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street,  NE, 
Room  2A.  Washington.  DC  20426  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 

^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street, 
N.E.,  Washington.  D.C.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


agricultural  areas.  Southern  proposes  to 
maintain  a  50-foot-wide  permanent 
easement. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  Soils 

— Seismology  and  soil  liquefaction. 

— Hazardous  waste. 

— Effect  of  blasting. 

— Topsoil/subsoil  mixing. 

— Soil  compaction. 

— Erosion  control. 

— Right-of-way  restoration. 

•  Water  Resources 

— Groundwater  withdrawal  and 

discharge  to  surrounding  surface 

waters. 
— Directional  drilling  of  the  Tennessee 

-River. 
— 128  perennial  waterbody  crossings, 

including  Sipsey  Fork.  Lost  River,  and 

the  North  River. 
— Effect  on  water  quality  and  riparian 

resources. 

•  Biological  Resources 

— Effect  of  pipeline  construction  and 
operation  on  wildlife  and  fisheries 
habitat. 

— Effect  on  federally  threatened, 
endangered,  or  sensitive  animal  and 
plant  species  and  their  habitats. 

— Effect  on  forested  wetlands  and  other 
wetland  habitats. 

•  Cultural  Resources 

— Effect  on  historic  and  prehistoric 

sites. 
— Native  American  and  tribal  concerns. 

•  Land  Use 


—Impact  on  Wheeler  Wildlife  Refuge 

and  other  areas  of  critical 

environmental  concern. 
— Consistency  with  local  land  use  plans 

and  zoning. 
— Impact  on  residences  and  recreation 

areas. 

•  Air  Quahty  and  Noise 

— Air  quahty  and  noise  impacts 
associated  with  construction. 

— Effect  on  local  and  regional  air  qualify 
and  local  noise  environment  as  a 
result  of  operation  of  additional 
compression  at  the  McConnells  and 
Providence  Compressor  Stations. 

•  Rehability  and  Safety 

— Assessment  of  hazards  associated 

with  natural  gas  pipelines. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  resuU  in  the  publication  of 
a  Draft  EIS  which  will  be  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
affected  landowners,  newspapers, 
libraries,  and  the  Commission's  official 
service  list  for  these  proceedings  A  45- 
day  comment  period  will  be  allocated 
for  the  review  of  the  Draft  EIS.  We  will 
consider  all  comments  on  the  Draft  EIS 
and  revise  the  document,  as  necessar\ . 
before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  our  response  to  each 
comment  received. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deser\e  attention 
based  on  a  preliminan,  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  Keep  in  mind  that  this  is  a 
preliminan,-  list: 

•  Twenty-three  federally  listed 
endangered  or  threatened  species  mav 
occur  in  the  proposed  project  area. 

•  About  33  acres  of  forested  wetlands 
would  be  affected. 

•  About  128  perennial  streams, 
several  over  50  feet-wide,  would  be 
crossed  by  the  proposed  project. 

•  About  391  acres  of  upland  forest 
would  be  affected. 

•  The  proposed  pipeline  crosses  the 
Wheeler  National  Wildlife  Refuge 
(Tennessee  River)  from  mileposts  (MP) 
107.81  to  108.72. 

•  Nineteen  residences  are  located 
within  50  feet  of  the  proposed 
constructioii  right-of-wav- 

The  list  of^issues  may  be  added  to, 
subtracted  from,  or  changed  based  on 
vour  comments  and  our  analysis 
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Two  nonjurisdictional  small-diameter 
pipeline  laterals  are  associated  with  this 
proposal.  These  laterals  would  service 
the  municipal  of  Decatur  and 
Huntsville,  Alabama.  We  have 
determined  that  those  faciUties  will  be 
included  in  the  environmental 
document. 

Public  Participation/Scoping  Meeting 

You  can  make  a  dii^erence  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensile  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Conmiission.  888  First  St.,  N.E., 
Washiiuton.  D.C.  20426; 

•  Reference  Docket  No.  CP96-153- 

000: 

•  Send  a  copy  of  your  letter  to:  Ms. 
Alisa  Lykens,  HS  Project  Manager, 
Federal  Energy  Regulatory  Commission. 
888  First  St.,  N.E.,  PR  11.1,  Washington. 
D.C.  20426:  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  D.C.  on 
or  before  April  5, 1996. 

Beyond  asking  for  written  comments, 
we  invite  you  to  attend  our  public 
scoping  meeting  that  will  be  held  on 
Monday,  April  1, 1996  at  7:00  p.m.,  at 
the  Sheraton  Airport  Inn,  1000  Glenn 
Heam  Blvd.,  Hvmtsville,  Alabama 
35824,  (205)  772-9661. 

The  purpose  of  the  scoping  meeting  is 
to  obtain  input  from  sfate  and  local 
governments  and  from  the  public. 
Federal  agencies  have  formal  channels 
for  input  into  the  Federal  process 
(including  separate  meetings  where 
appropriate)  on  an  interagency  basis. 
Federal  agencies  are  expected  to 
transmit  their  comments  directly  to  the 
FERC  and  not  use  the  scoping  meetings 
for  this  purpose. 

SoutirtBm  will  be  invited  to  present  a 
description  of  its  proposal  at  the 
scoping  meeting.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meeting  and  present  oral  comments  on 
the  environmental  issues  which  they 
beheve  should  be  addressed  in  the  Draft 
EIS.  The  more  specific  your  comments, 
the  more  useful  they  will  be.  Anyone 
who  would  like  to  make  an  oral 
presentation  at  the  meeting  should 
contact  the  EIS  Project  Manager 
identified  at  the  end  of  this  notice  to 
have  his  or  her  name  placed  on  the  list 


of  speakers.  Priority  will  be  given  to 
those  persons  representing  groups.  A 
list  will  be  available  at  the  public 
meeting  to  allow  for  non-preregistered 
speakers  to  sign  up.  A  transcript  will  be 
made  of  the  meeting  and  comments  will 
be  used  to  help  determine  the  scope  of 
the  Draft  EIS. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
potential  right-of-way  grantors  to  solicit 
focused  comments  regarding 
environmental  considerations  related  to 
the  proposed  project."  As  details  of  the 
project  become  established, 
representatives  of  Southern  will  directly 
contact  landowners,  communities,  and 
public  agencies  concerning  any  other 
matters,  including  acquisition  of 
permits  and  rights-of-way. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  keep 
informed  and  receive  copies  of  the  Draft 
and  Final  EISs,  please  return  the 
Information  Request  (appendix  4).  If  you 
do  not  return  the  Information  Request 
you  will  be  taken  off  the  mailing  list. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 


AUsa  Lykens,  EIS  Project  Manager,  at 
(202)  208-0766. 
Lois  D.  Cashell, 

Secretary.  . 

[FR  Doc.  96-4766  Filed  2-29-96;  8:45  am] 
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♦  Southern  has  supplied  a  preliminary  landowner 
list.  This  list  is  based  on  the  ownership  of  the  land 
containing  the  existing  right-of-way.  A 
supplemental  mailing  will  be  made,  if  necessary, 
after  the  route  has  been  surveyed. 


[Project  Nos.  10773-015,  et  al.] 

Hydroelectric  Applications  [Alaska 
Aquaculture,  Inc.  et  al.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  No:  10773-015. 

c.  Date  Filed:  Original  date:  March  13. 
1995.  Supplemental  date:  February  8. 
1996. 

d.  Applicant:  Alaska  Aquaculture. 
Inc. 

e.  Name  of  Project:  Burnett  River 
Hatchery. 

f.  Location:  First  Judicial  District 
Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  Section  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Tod  Jones, 
Box  830.  730  Case  Ave.,  Suite  C. 
Wrangell,  AK  99929,  (907)  874-2250. 

i.  FERC  Contact:  Susan  Tseng,  (202) 
219-2798. 

j.  Comment  Date:  April  3, 1996. 

k.  Description  of  Project:  Alaska 
Aquaculture  has  filed  an  application  to 
approve  revised  exhibit  G  drawings  for 
the  Burnett  River  Hatchery.  The  revised 
exhibit  G  drawings  show  a  change  in 
project  boimdary  for  the  project.  The 
amount  of  federal  lands  within  the 
project  bovmdary  for  the  project  would 
decrease  from  550  acres  to  170  acres. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

2  a.  Type  of  fiUng:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  2060. 

c.  Date  filed:  January  22, 1996. 

d.  Submitted  By:  Niagara  Mohawk 
Power  Corporation,  current  licensee. 

e.  Name  of  Project:  Carry  Falls. 

f.  Location:  Gn  the  Raquette  River,  in 
the  Town  of  Colton.  St.  Lawrence 
County.  New  York.. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
February  1. 1951. 

i.  Expiration  date  of  original  license: 
January  31,  2001. 

j.  The  project  consists  of:  (1)  a  76-foot- 
high.  830-foot-long  concrete  gravity-type 


dam  with  an  overflow  spillway;  (2)  two 
14.5-foot  by  27-foot  Tainter  regidating 
gates;  (3)  an  intake  for  future  power 
installation;  (4)  five  earth  dikes  v«th 
lengths  varying  from  320  feet  to  1,015 
feet  and  maximmn  heights  varying  from 
12  feet  to  31  feet;  (5)  a  5-mile-long 
reservoir  having  a  3,170  acre  surface 
area  and  a  114,000  acre-foot  storage 
capacity  at  normal  pool  elevation  1,385 
feet  m.s.l.;  and  (6)  appurtenant  faciUties. 
The  project  has  no  installed  generating 
capacity. 

k.  Piirsuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Niagara  Mohawk  Power  Corporation, 
Hydro  Licensing  &  Regulatory 
CompHance,  D-2.  300  Erie  Boulevard 
West,  Syracuse.  New  York  13202. 
Contact:  Jerry  L.  Sabattis  (315)  428- 
5582. 

1.  FERC  contact:  Charles  T.  Raabe 
(202)  219-2811. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
appUcation  for  a  new  Ucense  and  any 
competing  hcense  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  All  appUcations  for 
Ucense  for  this  project  must  be  filed  by 
January  31, 1999. 

3  a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  2084. 

c.  Date  filed:  January  22, 1996. 

d.  Submitted  By:  Niagara  Mohawk 
Power  Corporation,  current  Ucensee. 

e.  Name  of  Project:  Upper  Raquette 
River. 

f.  Location:  On  the  Raquette  River,  in ' 
the  Towns  of  Colton  and  ParishviUe.  St. 
Lawrence  Coimty.  New  York. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  Ucense: 
February  1. 1952. 

i.  Expiration  date  of  original  Ucense: 
January  31,  2002. 

j.  The  project  consists  of  five 
developments: 

(1)  the  Stark  Falls  Development 
comprising:  (a)  a  35-foot-high  concrete 
gravity-type  dam  with  a  concrete 
overflow  section  and  a  control  gate 
section  flanked  by  earth  dikes;  (b)  six 
earth  saddle  dikes;  (c)  a  1. 5-mile-long 
reservoir  at  normal  pool  elevation 
1,355.0  feet  USGS;  (d)  an  intake;  (e)  a 
penstock;  (f)  a  powerhouse  containing  a 
23.872-Kw  generating  unit;  and  (g) 
appurtenant  faciUties; 

(2)  the  Blake  Falls  Development 
comprising:  (a)  a  75-foot-hi^  concrete 
gravity-type  dam  with  a  concrete 
overflow  section;  (b)  an  earth  dike;  (c) 

a  5. 5-mile-long  reservoir  at  normal  pool 
elevation  1,250.5  feet  USGS;  (d)  an 


intake;  (e)  a  penstock;  (f)  a  powerhouse 
containing  a  13.913-Kw  generating  unit; 
and  (g)  appurtenant  faciUties; 

(3)  the  Rainbow  Falls  Development 
comprising:  (a)  a  75-foot-high  concrete 
gravity-type  dam  with  a  concrete 
overflow  section  flanked  by  a  1,600- 
foot-long  earth  dike;  (b)  an  earth  saddle 
dike;  (c)  a  3. 5-mile-long  reservoir  at 
normal  pool  elevation  1,181.5  feet 
USGS;  (d)  an  intake;  (e)  a  penstock;  (f) 
a  powerhouse  containing  a  22,82&-Kw 
generating  unit;  and  (g)  appurtenant 
faciUties; 

(4)  the  Five  Falls  Development 
comprising:  (a)  a  50-foot-high  concrete 
gravity-type  dam  with  a  concrete 
overflow  section  flanked  at  each  end  by 
an  earth  dike;  (b)  a  1.0-mile-long 
reservoir  at  normal  pool  elevation 
1.077.0  feet  USGS;  (c)  an  intake;  (d)  a 
1,200-foot-long  penstock;  (e)  a 
powerhouse  containing  a  22,828-Kw 
generating  imit;  and  (f)  appurtenant 
facilities;  and 

(5)  the  South  Colton  Development 
comprising:  (a)  a  45-foot-high  concrete 
gravity-type  dam  v«th  a  concrete 
overflow  section  and  earth  abutments; 
(b)  a  1. 5-mile-long  reservoir  at  normal 
pool  elevation  973.5  feet  USGS;  (c)  an 
intake;  (d)  a  1.300-foot-long  penstock; 
(e)  a  powerhouse  containing  an  18.948- 
Kw  generating  unit;  and  (f)  appurtenant 
facilities. 

Thfe  project  has  a  total  installed 
capacity  of  102,389-Kw. 

K.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Niagara  Mohawk  Power  Corporation 
Hydro  Licensing  &  Regulatory 
Compliance,  D-2.  300  Erie  Boulevard 
West.  Sjrracuse,  New  York  13202, 
Contact:  Jerry  L.  Sabattis  (315)  428- 
5582. 

1.  FERC  contact:  Charles  T.  Raabe 
(202)  219-2811. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
appUcation  for  a  new  license  and  any 
competing  Ucense  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  All  applications  for 
license  for  this  project  must  be  filed  by 
January  31,  2000. 

4  a.  Type  of  AppUcation:  Plans  and 
specifications  for  the  Queensbury  Site 
Remedial  Action  Plan. 

b.  Project  No.:  2482. 

c.  Dated  Filed:  February  12,  1996. 

d.  AppUcant:  Niagara  Mohawk  Power 
Corp.  (NIMO). 

e.  Name  of  Project:  Hudson  Project, 
Sherman  Island  Development. 

f.  Location:  Hudson  River,  at  Corinth 
Road,  4  miles  west  of  the  Qty  of  Glen$ 
Falls.  Warren  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Sam  S. 
Hirschey,  Niagara  Mohj^k  Power  Corp., 
300  Erie  Boulevard  West,  Syracuse.  NY 
13202(315)428-5561. 

i.  FERC  Contact:  Joseph  C.  Adamson. 
(202)  219-1040. 

j.  Comment  Date:  March  25.  1996. 

k.  Description  of  Proposed  Action: 
NIMO  filed,  for  Commission  approval, 
plans  and  specifications  for  the 
Queensbury  Site  Remedial  Action  Plan 
for  the  removal  of  polychlorinated 
biphenyls  (PCBs)  contaminated 
sediments  within  the  project  boundary. 
The  site  consists  of  approximately  0.75 
acre  of  upland  and  8  acres  of 
contaminated  sediment  along  the 
shoreline  of  the  Hudson  River.  The 
proposal  consists  of  removing 
approximately  5,150  tons  of 
contaminated  sediment  from  the  site,  of 
which  3,800  tons  are  non-hazardous  and 
1,250  tons  hazardous.  The  hazardous 
sediment  will  be  transported  and 
deposited  in  a  hazardous  materia] 
disposal  site.  The  removal  plan  consists 
of:  (a)  lowering  the  project's  reservoir  by 
4  feet  to  the  approximate  elevation  of 
346  feet;  (b)  installing  a  water-filled 
bladder  cofferdam  along  the  edge  of  the 
river  side  of  the  site;  (c)  excavation  of 
near  shore  material  to  a  uniform  depth 
of  2  feet;  (d)  excavation  of  upland  soil 
to  a  uniform  depth  of  1  foot,  within  the 
upland  soil  excavation  limits;  and  (e) 
placement  of  erosion  and  sediment 
control  measures.  After  removal  is 
completed  the  site  will  be  restored.  The 
restoration  plan  consists  of:  (a) 
backfilling  the  site  with  5.000  tons  of 
backfill  material  and  1.550  tons  of 
topsoil;  (b)  grading  and  placement  of  rip 
rap,  a  boulder  edge  system,  stone 
channels,  and  a  boulder  wall:  and  (b) 
revegetating  the  site  with  woody  species 
and  field  grass. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

5  a.  Type  of  fiUng:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2697. 

c.  Date  filed:  Januan,-  31.  1996. 

d.  Submitted  By:  Northern  States 
Power  Company,  current  licensee. 

e.  Name  of  Project:  Cedar  Falls 

f  Location:  On  Red  Cedar  River,  in 
Dunn  County.  Wisconsin. 

g.  Filed  Pursuant  to;  18  CFR  16.6  of 
the  Commission's  regulations. 

h.  Effective  date  of  original  license: 
April  17,  1956. 

i.  Expiration  date  of  original  license: 
January  31.  2001. 

j.  The  project  consists  of:  (1)  a  19-foot- 
high,  508-foot-long  concrete  dam;  (2)  a 
7-mile-long  reservoir  having  an  1.800 
acre  surface  area  at  normal  pool 
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elevation;  (3)  an  intake  structure;  (4)  a 
penstock;  (5)  a  powerhouse  containing 
three  generators  with  a  total  installed 
capacity  of  6,000-kW;  and  (6) 
appiirtenant  facilities. 

1  Pursuant  to  18  CFR  16.7, 
infonnation  on  the  project  is  available 
at:  Northern  States  Power  Company,  100 
North  Barstow  street.  P.O.  Box  8.  Eau 
Claire.  WI  54702.  Contact:  Lloyd 
Everiiart  (715)  839-2692. 

1.  FERC  contact:  Charles  T.  Raabe 
(202)  219-2811. 

m.  Pursuant  to  18  CFR  16.8, 16.9,  and 
16.10.  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  Ucense. 
All  applications  for  license  for  this 
project  must  be  Med  by  January  31, 
1999. 

6  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10805-002. 

c  Date  filed:  September  25, 1992. 

d.  Applicant:  Midwest  Hydratdic 
-Company. 

e.  Name  of  Project:  Hatfield  Hydro 
ProjcKt. 

t  Locati<Hi:  On  the  Black  River,  in 
Jackson  and  Clark  Counties.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  SS791  (a)-825(r). 

h.  Applicant  Contact:  Peter  H.  Bumo, 
R.R.  #2,  Box  345.  Edgerton,  WI  53534. 
(608) 884-9416. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

L Deadline  Date:  April  12, 1996. 
Status  of  Enviroimiental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

L  Description  of  Project:  The 
proposed  project  consists  of  the 
following:  (1)  an  existing  diversion  dam 
3,100  feet  Icmg  and  48  feet  high;  (2)  an 
existing  reservoir  with  a  surface  area  of 
945  acres  with  a  gross  storage  capacity 
of  10300  acre-feet;  (3)  two  10-foot- 
diameter  penstocks  extending  265  feet 
long;  (4)  an  existing  powerhouse 
containing  two  existing  turbine- 
generator  imits  at  a  total  capacity  of 
6,000  kilowatts  (Kw)  and  two  proposed 
low  flow  units  at  a  total  rated  capacity 
of  532  Kw;  and  (5)  appurtenant 
fedlities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  20,000,000  kilowatthours.  The 
dam  is  owned  by  Hatfield  Hydro 
Partnership. 

m.  Purpose  of  the  Project;  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 


In  responding,  commenters  may 
submit  a  copy  of  their  comments  on  a 
3V2  inch  diskette  formatted  for  MS-DOS 
based  computers.  In  light  of  our  ability 
to  translate  MS-DOS  based  materials, 
the  text  need  only  be  submitted  in  the 
format  and  version  that  it  was  generated 
(i.e..  MS  Word.  WordPerfect  5.1/5.2, 
ASCn,  etc.).  It  is  not  necessary  to 
reformat  word  processor  generated  text 
to  ASCn.  For  Macintosh  users,  it  would 
be  helpful  to  save  the  documents  in 
Macintosh  word  processor  format  and 
then  write  them  to  files  on  a  diskette 
formatted  for  MS-DOS  machines. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  1st  Street,  NE.,  Room  2-A, 
Washington,  DC  20426,  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Mr. 
Peter  H.  Bumo.  R.R.  #2,  Box  345, 
Edgerton.  WI  (608)  884-9416. 

7  a.  Type  of  Application:  Original 
License. 

b.  Project  No.:  11478-000. 

c.  Date  Filed:  May  9, 1994,  and 
amended  on  April  21, 1995. 

d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  of  Project:  Silver  Lake 
Project. 

f.  Location:  On  the  Sucker  Brook  in 
Addison  County,  Vermont. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bruce 
Peacock,  Central  Vermont  F*ublic 
Service  Corporation,  77  Grove  Street, 
Rutland.  Vt.  05701,  (802)  747-5463. 

i.  FERC  Contact:  Jim  Haimes  (202) 
219-2780. 

j.  Deadline  Date:  See  standard 
paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The  existing, 
operating  Silver  Lake  Project  consists  of 
three  separate  developments:  (1)  the 
Sugar  Hill  storage  reservoir;  (2)  the 
Sucker  Brook  diversion  facihty;  and  (3) 
the  Silver  Lake  dam,  reservoir,  and 
powerhouse. 

The  Sugar  Hill  reservoir,  created  by 
the  Goshen  Dam,  has  a  siuface  area  of 
74  acres  and  a  gross  storage  capacity  of 
1,590  acre-feet  at  the  normal  surface 
elevation  of  1.768  feet  United  States 
Geological  Survey  (USGS)  datum.  The 
Goshen  Dam  consists  of  an  earthfill 
embankment  section,  about  680  feet 
long  with  a  maximum  height  of  60  feet, 
and  a  spillway  with  a  crest  elevation  of 


1,768  feet  (USGS)  composed  of  two 
sections,  llie  eastern  section,  about  50 
feet  long,  is  constructed  of  mortared 
rubble  and  capped  with  reinforced 
concrete;  the  western  section  is  about 
100  feet  long,  and  is  constructed  of 
reinforced  concrete,  with  wooden  trash 
racks  and  a  concrete  gate.  A  square, 
reinforced  concrete  conduit  (4  feet  by  4 
feet),  12  inches  thick,  and  about  232  feet 
long,  conveys  water  from  an  intake 
structure  through  the  embankment  to 
the  outlet  structure.  The  leinforced 
concrete  outlet  structure  is  controlled  by 
five  gate  valves  (with  two  6-inch,  two  8- 
inch,  and  one  10-inch  diameter  valves) 
and  discharges  into  Sucker  Brook. 
The  Sucker  Brook  diversion  dam 
creates  an  impoundment  with  a  surface 
area  of  about  2  acres  and  a  gross  storage 
capacity  of  20  acre-feet  at  the  maximvun 
surface  elevation  of  1.312  feet  USGS.  At 
the  normal  pond  elevation  of  1.288  feet 
USGS,  the  surface  area  of  the 
impoimdment  is  less  than  a  quarter  of 
an  acre,  resulting  in  about  1  acre-foot  of 
storage  volume.  The  dam  consists  of  an 
earth  embankment,  approximately  665 
feet  long  with  a  maximum  height  of  38 
feet;  the  spillway  consists  of  a  60-foot- 
long  concrete  weir.  An  intake  structiire 
contains  a  manually  operated  timber 
headgate  with  trash  racks.  A  penstock 
with  a  diameter  ranging  from  36  inches 
at  the  intake  structure  to  42  inches  at 
the  outfall  extends  7.000  feet  firom  the 
Sucker  Brook  diversion  dam  to  Silver 
Lake,  with  sections  comprised  of 
corrugated  metal,  wood  stave,  and 
concrete  pipe. 

The  Silver  Lake  portion  of  the  project 
consists  of  a  reservoir  with  a  surface 
area  of  110  acres  and  a  gross  storage 
voltune  of  3.120  acre-feet  at  the  normal 
surface  elevation  of  1.250  feet  USGS. 
The  dam  consists  of  a  buttressed 
concrete  wall  section  with  earthfill  on 
the  upstream  and  downstream  sides  of 
the  wall.  The  dam  is  approximately  257 
feet  long  with  a  maximiun  height  of  30 
feet.  The  intake  is  a  reinforced  concrete 
structure  with  trash  racks.  There  is  a  60- 
foot-long  conduit  that  conveys  water 
from  the  intake  structure  into  the  outlet 
structure,  which  is  also  reinforced 
concrete  topped  Mdth  a  wooden 
superstructure,  containing  an 
electrically  operated  slide  gate.  A 
penstock  extends  about  5.200  feet  from 
the  Silver  Lake  outlet  structure  to  the 
powerhouse.  It  is  constructed  of 
fiberglass  (2,400  feet),  wood  stave  (100 
feet),  and  steel  (2.400  feet),  with  a  surge 
tank  located  between  the  wood  stave 
section  and  the  steel  section.  The 
penstock  diameter  ranges  from  48 
inches  at  the  intake  structure  to  36 
inches  at  the  surge  tank. 


The  project  powerhouse  is  about  47 
feet  by  67  feet,  with  a  concrete 
substructure  and  a  brick  superstructure, 
containing:  a  single  horizontal  Francis 
turbine,  rated  at  3,000  horsepower  (hp), 
with  a  maximum  hydraulic  capacity  of 
60  cubic  feet  per  second  (cfs),  which 
operates  with  a  net  head  of  645  feet;  a 
horizontal  shaft  generator,  rated  2,750 
kilovolt-ampere  (kVA);  and  appurtenant 
facilities.  The  project's  2,200-kilowatt 
generator  produces  an  average  annual 
generation  of  6,443,000  kilowatt-hours. 

m.  Purpose  of  Project:  Project  power 
is  distributed  to  customers  of  the 
Central  Vermont  Public  Service 
Corporation. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Location  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  2A, 
Washington,  D.C..  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
Central  Vermont  Public  Service 
Corporation,  77  Grove  Street.  Rutland, 
Vt.  05701,  (802)  747-5463. 

8  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  137-002. 

c.  Date  Filed:  December  26, 1972. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company  (PG&E). 

e.  Name  of  Project:  Mokelumne  River 
Project. 

f.  Location:  On  the  North  Fork 
Mokelumne  River  in  Alpine.  Amador, 
and  Calaveras  Counties,  California. 

g.  Field  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David 
MoUer,  Pacific  Gas  and  Electric 
Company,  201  Mission  Street,  P.O.  Box 
770000,  San  Francisco.  CA  94177,  (415) 
973-4696. 

i.  FERC  Contact:  Tom  Dean  (202)  219- 
2778. 

j.  Deadline  Date:  See  standard 
paragraph  DlO. 

k.  State  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
Mokelimme  Project  consists  of  six 
storage  reservoirs  and  four 
developments. 

The  six  storage  reservoirs  include:  (1) 
the  343-acre  Upper  Blue  Lake  with  a 
useable  storage  capacity  of  7,300  acre- 
feet,  and  a  837-foot-long,  31-foot-high 
dam;  (2)  the  198-acre  Lower  Blue  Lake 
with  a  useable  storage  capacity  of  5,091 
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acre-feet,  and  a  1,063-foot-long.  40-foot- 
high  dam;  (3)  the  106-acre  Twin  Lake 
with  a  useable  storage  capacity  of  1,207 
acre-feet,  and  a  1,520-foot-long,  22-foot- 
high  dam;  (4)  the  140-acre  Meadow  Lake 
with  a  useable  storage  capacity  of  5,656 
acre-feet,  and  a  775-foot-long,  77-foot- 
high  dam;  (5)  the  169-acre  Upper  Bear 
River  reservoir  with  a  usable  storage 
capacity  of  6,756  acre-feet,  and  a  760- 
foot-long.  77-foot-high  dam;  and  (6)  the 
727-acre  Lower  Bear  River  reservoir 
with  a  useable  storage  capacity  of 
49,079  acre-feet,  and  a  979-foot-long, 
249-foot-high  dam  connected  by  rock  to 
a  865-foot-long,  145-foot-high  second 
dam. 

The  Sah  Springs  Development 
consists  of:  (1)  a  1,257-foot-long.  328- 
foot-high  dam  with  a  480-foot-long 
spillway  and  13  radial  gates;  (2)  the  963- 
acre  Salt  Springs  reservoir  with  a 
useable  storage  capacity  of  141,817  acre- 
feet;  (3)  a  19-foot-long,  lO-foot-diameter 
buried  penstock;  (4)  a  powerhouse  with 
two  turbine  generators  having  a 
combined  installed  capacity  of  39.1 
megawatts  (MW);  (5)  a  16.5-mile-Iong. 
115  kilovolt  (kV)  transmission  Une;  and 
(6)  appurtenant  facilities. 

The  Tiger  Creek  Development  consists 
of:  (1)  the  upper  Tiger  Creek  Conduit 
comprised  of  14.8  miles  of  flume,  2.7 
miles  of  tunnel,  and  0.3  miles  of 
penstock;  (2)  the  lower  Tiger  Creek 
Conduit  is  a  2.5-mile-long  flume 
receiving  water  from  six  diversion  dams 
including:  (a)  the  18  7- foot-long  Cole 
Creek  diversion;  (b)  the  91-foot-long 
Cole  Creek  feeder,  and  a  3 15-foot- long, 
3  and  5-foot-diameter  penstock;  (c)  the 
102-foot-long  Bear  River  feeder,  and  a 
528-foot-long,  6-foot  horseshoe  timnel, 
and  737-foot-long  flume;  (d)  the  43-foot- 
long  Beaver  Creek  feeder,  and  a  475- 
foot-long,  16-inch-diameter  penstock;  (e) 
the  64-foot-long  East  Panther  Creek 
feeder,  and  a  635-foot-long,  36-inch- 
diameter  penstock;  and  (f)  the  58-foot- 
long  West  Panther  Creek  feeder,  and  a 
3,696-foot-long  penstock;  (3)  the  486- 
foot-long,  100-foot-high  Tiger  Creek 
Regulator  dam;  (4)  a  13-acre  reservoir 
with  a  useable  storage  capacity  of  234- 
acre-feet;  (5)  the  900-foot-long.  33-foot- 
high  Tiger  Creek  Forebay  dam;  (6)  a  2.3- 
acre  reservoir  with  a  useable  storage 
capacity  of  42  acre-feet;  (7)  a  96-inch- 
diameter  penstock,  and  a  24-inch- 
diameter  sluice  penstock;  (8)  a 
powerhouse  with  two  turbine  generators 
having  a  combined  installed  capacity  of 
51  MW;  (9)  a  13.8-mile-long  and  a  23.4- 
mile-long,  230  kV  transmission  line;  and 
(10)  appurtenant  facilities. 

The  West  Point  Development  consists 
of:  (1)  the  448-foot-long.  100-foot-high 
Tiger  Creek  Afterbay  dam;  (2)  a  70-acre 
reservoir  with  a  useable  storage  capacity 


of  2,606  acre-feet;  (3)  the  15-foot  6-inch 
by  13-foot.  2.7-miie-long  West  Point 
Tunnel;  (4)  a  84  and  120-inch-diameter 
penstock.  (5)  a  powerhouse  with  a 
turbine  generator  having  an  installed 
capacity  of  12.8  MW;  (6)  a  23.5-mile- 
long.  60  kV  transmission  line;  and  (7) 
appurtenant  facilities.  PG&E  proposes  to 
upgrade  the  turbine  generator  unit  bv 
0.8MWtol3.6MW. 

The  Electra  Development  consists  of: 
(1)  the  188-foot-long  Electra  diversion 
dam;  (2)  the  15-foot  6-inch  by  13-foot- 
wide,  8-mile-long  Electra  Tunnel:  (3)  the 
636-foot-long.  123-fool-high  Lake 
Tabeaud  dam:  (4)  a  42-acre  reservoir 
with  a  useable  storage  capacity  of  990 
acre-feet;  (5)  the  12-foot  by  12-foot.  0.5- 
mile-long  Tabeaud  Tunnel;  (6)  a 
powerhouse  with  three  turbine 
generators  with  an  installed  capacity  of 
84.4  MW;  and  (7)  appurtenant  facilities. 

The  project  lands  for  the  Mokelumne 
Project  include  1 ,059  acres  administered 
by  the  Eldorado  and  Stanislaus  National 
Forests  and  49  acres  administered  by 
the  Bureau  of  Land  Management  (ELM). 
A  25,000-acre  State  Game  Refuge  and 
the  12.200-acre  Mokelumne 
Archaeological  District  are  also  within 
the  project  boundaries. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Location  of  Application: 
A  copy  of  the  appUcation.  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E..  Room  2-A. 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  al'so  available 
for  inspection  and  reproduction  at 
Pacific  Gas  and  Electric  Company.  201 
Mission  Street,  San  Francisco.  C^ 
94177.  or  by  calling  David  Moller  at 
(415)  973-4696. 

9  a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  1984-056. 

c.  Date  filed:  January  25,  1996. 

d.  Applicant:  Wisconsin  River  Power 
Company. 

e.  Name  of  Project:  Petenwell  and 
Castle  Rock  Project. 

f.  Location:  on  the  Wisconsin  River  in 
Adams,  Juneau,  and  Wood  Counties. 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  L. 
Hilliker,  President,  Wisconsin  River 
Power  Company.  P.  O.  Box  8050. 
Wisconsin  Rapids,  WI  54495.  (715)  422- 
3722. 
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i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paiaEraph  C. 

k.  Description  of  Project:  The  current 
licensed  project  consists  of  the 
following  two  developments: 

Petenwell  Derelopment 

(1)  the  existing  Petenwell  Dam 
consists  of  a  series  of  dams  and  dikes 
15.505  feet  long  and  approximately  38 
feet  high;  (2)  an  impoimdment  having  a 
surface  area  of  25.180  acres,  with  a 
storage  capacity  of  495.000  acre-feet  at 
normal  water  siirfece  elevation  of  923.9 
feet  msl;  (3)  the  Existing  intake 
structure;  (4)  the  existing  powerhouse 
having  4  generating  units  having  a  total 
installed  capacity  of  20-MW;  (5)  an 
existing  transmission  line;  and  (6) 
appurtenant  fedlities. 

Castle  Rock  Development 

(1)  the  existing  Castle  Rock  Dam 
consist  of  a  series  of  dams  and  dikes 
19,374  feet  long  and  approximately  30 
feet  high:  (2)  an  impoundment  having  a 
surface  area  of  14.900  acres  and  storage 
capacity  of  136.000  acre-feet  at  normal 
water  surface  elevation  of  881.9  feet 
msl;  (3)  the  Existing  intake  structure;  (4) 
the  existing  powerhouse  having  5 
generating  units  having  a  total  installed 
capacity  of  15-MW;  (5)  an  existing 
transmission  line;  and  (6)  appurtenant 
facilities. 

No  additional  is  being  proposed  for 
this  project  imder  this  new  license. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

m.  Pursxiant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  Regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  aif  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
appUcation  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  filing  date  and  serve  a  copy  of  the 
request  on  the  applicant. 

Standard  Paragraphs  ' 

A4.  Development  AppUcation — 
Pubhc  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 


must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

CI.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nvunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agenc7  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108.  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 


Commission  within  60  days  &x>m  the 
issuance  date  of  this  notice  (April  22, 
1996  for  Project  No.  11478-^)00  and 
April  23, 1996  for  Project  No.  137-002). 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  from 
the  date  of  this  notice  (June  6, 1996  for 
Project  No.  11478-000  and  June  7, 1996 
for  Project  No.  137-ci02).  Anyone  may 
obtain  an  extension  of  time  for  these 
deadlines  from  the  Commission  only 
upon  a  showing  of  good  cause  or 
extraordinary  circumstances  in 
accordance  with  18  CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  niunber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  hiust  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
niunber  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Conunission.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  February  26, 1996. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-4768  Filed  2-29-96;  8:45  am] 
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[Docket  No.  CP96-191-000,  at  al.] 

Southern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificata  Filings 

February  23, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Southern  Natural  Gas  Company 

[Docket  No.  CP96-191-0001 

Take  notice  that  on  February  15. 1996, 
Southern  Natiual  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama,  35202-2563,  filed  in  Dodcet 
No.  CP96-1 91-000  a  request  pursuant  to 
Section  157.205,  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  to  change  the 
operation  of  a  meter  station  for  delivery 
of  gas  to  Apache  Corporation  (Apache), 
a  producer,  for  use  in  its  production 
activities  located  offshore,  Louisiana, 
under  Southern's  blanket  certificate 
authority  issued  in  Docket  No.  CP82- 
406-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Southern  proposes  to  modify  an 
existing  meter  station  located  on  the 
production  platform  at  or  near  Block 
151,  offshore,  Louisiana,  by  replacing 
and  reversing  one  of  two  6  inch  meters 
at  the  existing  meter  station  with  a  three 
inch  meter  in  order  to  deUver  gas  to 
Apache.  Southern  indicates  that  Apache 
has  agreed  to  reimburse  Southern  for  the 
total  actual  cost  of  modifying  the 
existing  station  to  allow  for  Uie  deUvery 
of  gas.  It  is  further  indicated  that  such 
cost  is  estimated  to  be  $52,172. 

Southern  advises  that  it  will  provide 
the  transportation  service  to  the  meter 
station  pursuant  to  the  terms  and 
conditions  of  Southern's  Rate  Schedule 
IT.  Southern  states  that  SONAT 
Marketing  Company  has  requested 
transportation  of  the  gas  for  delivery  at 
the  meter  station  under  Southern's 
FERC  Gas  Tariff  by  having  the  meter 
station  added  as  a  delivery  point  to  its 
Service  Agreement  dated  October  1, 
1995.  Southern  indicates  that  it  will 
provide  Apache  with  an  average  500 
Mcf  of  natiual  gas  per  day  and  182,500 
Mcf  annually  on  an  interruptible  basis 
under  its  Part  284  blanket  certificate. 

Southern  states  that  performance  of 
the  interruptible  transportation  service 
for  delivery  to  Apache  at  the  meter 
station  will  have  no  significant  impact 
on  Southern's  peak  day  or  firm  service 
obhgations.  Southern  further  states  that 
the  modification  and  operation  of  the 
existing  facilities  is  allowed  by  its  tariff. 
It  is  indicated  that  Southern  has  the 
capacity  to  accomplish  the  deliveries 
proposed  by  the  installation  without 
detriment  or  disadvantage  to  its  firm 
customers. 

Comment  date:  April  8,  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  K  N  Wattenberg  Transmission 
Limited  Liability  Company 

[Docket  No.  CP96-^195-0O0] 

Take  notice  that  on  February  16, 1996, 
K  N  Wattenberg  Transmission  Limited 
Liability  Company  (K  N  Wattenberg), 
located  at  370  Van  Gordon  Street, 
Lakewood,  Colorado  80228.  filed  in 
Docket  No.  CP96-195-000,  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  as 
amended,  and  Part  157  of  the 
Commission's  Regulations  for 
authorization  permitting  and  approving 
the  abandonment  of  three  compressor 
units  and  appurtenant  facilities 
ourently  located  at  its  Brighton 
Compressor  Station  in  Adams  County, 
Colorado  by  transfer  to  K  N  Gas 
Gathering,  Inc.  (KNGG).  K  N  Wattenberg 
further  states  that  it  does  not  have  any 
need  for  these  excess  compressor  units 
elsewhere  on  its  system.  Finally.  K  N 
Wattenberg  states  that  no  customer  will 
have  its  existing  service  terminated  or 
diminished  as  a  result  of  the  proposal 
herein. 

Comment  date:  March  15, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP96-197-000] 

Take  notice  that  on  February  16, 1996. 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP96- 
197-000  a  request  pursuant  to  Sections 
157.205, 157.211  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211, 157.216)  for  authorization  to 
replace  certain  meter  facihties  used  to 
provide  service  to  Arkla,  a  distribution 
division  of  NorAm  Energy  Corp.  (Arkla), 
under  NGT's  blanket  certificate  issued 
in  Docket  No.  CP82-384-000,  et  al.. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  continue  to  operate 
certain  meter  facilities  which  were 
installed  due  to  the  emergency  situation 
created  by  extreme  cold  winter 
conditions  and  the  sudden 
unanticipated  increase  in  demand  from 
its  existing  customer  base  located  at  its 
Town  Border  Station  No.  2  in  Searcy, 
Arkansas,  as  reported  in  Docket  No. 
EM96-7-000.  NGT  specifically  seeks 
authority  to  abandon  a  4-inch 
diaphragm  meter  and  two  1-inch 
regulators  originally  installed  under 
authorization  in  Docket  No.  CP68-108- 


000. '  Further,  NGT  seeks  to  continue 
operating  a  new  4-inch  rotary  meter  and 
two  new  1-inch  regulators  that  were 
installed  under  the  emergency 
provisions  of  Section  284.261.  NGT 
states  that  it  replaced  its  meter  station 
facihties  to  allow  for  peak  deliveries  of 
1,200  MMBtu  per  day.  NGT  advises  that 
Arkla  has  agreed  to  reimburse  NGT  for 
the  cost  of  replacing  the  facilities, 
estimated  to  be  $10,529. 

Comment  date:  April  8,  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Koch  Gateway  Pipeline  Company 
and  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP96-200-0001 

Take  notice  that  on  February  20.  1996. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478.  Houston. 
Texas  77251-1478,  and  Texas  Eastern 
Transmission  Corporation  (TETCO), 
5400  Westheimer  Court,  P.O.  Box  1642. 
Houston,  Texas  77251-1642.  filed  in 
Docket  No.  CP96-200-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  theCommi^ion's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  reassign  certain 
exchange  volumes  to  various  delivery 
points  imder  blanket  certificates  issued 
to  Koch  Gateway  in  Docket  No.  CP82- 
430-000  and  to  TETCO  in  Docket  No. 
CP82-535-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  and  TETCO  propose  to 
remove  the  Sharon  exchange  point  from 
the  transmission  and  exchange 
agreements  on  file  with  the  Commission 
as  Koch  Gateway's  Rate  Schedule  Nos. 
X-2  and  X-3,  and  TETCO's  Rate 
Schedule  No.  X-6.  It  is  stated  that  such 
delivery  point  is  located  at  an  existing 
interconnect  between  the  two  pipelines 
in  Claiborne  Parish,  Louisiana.  It  is 
further  stated  that  volumes  for  this  point 
would  be  reassigned  to  the  remaining 
exchange  points  covered  by  the 
agreements. 

Koch  Gateway  and  TETCO  state  that 
the  proposed  change  would  not  impact 
either  of  the  certificate  holder's  peak 
day  or  annual  deliveries  and  neither 
pipeline's  tariff  prohibits  the  proposed 
elimination  of  the  deliverv'  point. 

Comment  date:  April  8.  1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


I  38  FPC  1162  (1967). 
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Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
mflV*!  any  protest  with  reference  to  said 
filing  should  om  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  farther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Secticms  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
witldn  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice^  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  heariag. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
fior  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natxiral  Gas  Act. 

Loia  D.  Cashell, 

Secretary. 

(FR  Doc.  96-4769  Filed  2-29-96;  8:45  am] 

BILUNG  CODE  e717-«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5433-S1 

Accidental  Release  Prevention 
Requirements:  Risk  Management 
Programs  Under  Section  112(r)(7)  of 
the  Clean  Air  Act  as  Amended;  Draft 
Guidances 

agency:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  Comment 

Deadline. 


SUMMARY:  EPA  published  a  notice  on 
January  30, 1996  (61  FR  3031) 
announcing  the  availability  of  draft 
guidance  documents  associated  with 
risk  management  programs  under 
Section  112(r)(7)  of  the  Clean  Air  Act 
(CAA),  as  amended.  These  draft 
guidance  dociunents  are:  "Of&ite 
Consequence  Assessment";  "Generic 
Guidance  Risk  Management  Program 
(RMP)  for  Ammonia  Refrigeration 
Facilities";  and  "Risk  Management  Plan 
Data  Elements"  and  "Data  Elements 
Instructions."  EPA  has  learned  that 
some  of  guidance  materials  were  not 
immediately  available  and  that  more 
time  is  necessary  for  review  and 
comment.  This  notice  extends  the 
deadline  for  submission  of  comments. 
As  the  initial  notice  of  availability 
stated,  these  documents  are  not  rules  or 
proposed  rules.  The  Agency  is  willing  to 
accept  and  consider  comments  at  any 
time  during  the  life  of  these  guidance 
documents.  However,  the  CAA  requires 
that  certain  guidance  materials  must  be 
issued  when  EPA  promulgates 
regulations  under  section  112(r)(7)(B). 
Consequently,  comments  received  by 
the  deadline  will  be  used  to  shape  the 
guidance  to  be  issued  at  that  time. 
While  comments  received  after  the 
deadline  may  be  considered,  those 
comments  and  even  those  after 
publication  may  be  used  in  future 
revisions  to  the  guidance  docimients. 
DATES:  Those  who  wish  to  express  their 
views  concerning  the  material  contained 
in  the  guidances  should  submit  written 
comments  by  March  29, 1996  to  Docket 
A-91-73  Category  VIH-B,  at  the  address 
below,  or  via  e-mail  to  A-and-R- 
Docket@epamail.epa.gov. 
ADDRESSES:  Docket.  EPA  Air  and 
Radiation  Docket  and  Information 


Center,  room  M1500,  U.S. 
Environmental  Protection  Agency 
(6102),  401  M  Street  S.W.,  Washington, 
D.C.  20460.  Please  identify  comments 
with  the  docket  number  A-91-73 
Category  vm-B.  Comments  and  data 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  A- 
and-R-Docket@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
conunents  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
A-91-73  Category  VIH-B.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  coimnents  on  this  draft 
guidance  may  be  filed  online  at  many 
Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Emergency  Planning  and 
Commimity  Right-to-Kniow  Information 
Hotline  at  (800)  535-0202  or  (703)  412- 
9877  when  calHng  fit)m  local 
Washington,  D.C.  area  or  contact  Craig 
Matthiessen  in  the  Qiemical  Emergency 
Preparedness  and  Prevention  Office  at 
(202)  260-9781. 

Dated:  February  26, 1996. 
JimMakris, 

Director,  Chemical  Emergency  Preparedness 
and  Prevention  Office. 
[FR  Doc.  96-4833  Filed  2-29-96;  8:45  am) 
BILUHO  0006  tetC  60  P 


[FRL-5432-1] 

Formation  and  Open  Meeting  of  the 
Industrial  Non-Hazardous  Waste 
Stakeholders  Focus  Group 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  establishment  of  the 

Industrial  Non-Hazardous  Waste 

Stakeholders  Focus  Group  and  Notice  of 

first  meeting.  

SUMMARY:  As  required  by  sections  9 
(a)(2)  and  10  (a)(2)  of  die  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  EPA  is  giving  notice  of  the 
formation  of  the  Industrial  Non- 
Hazardous  Waste  Stakeholders'  Focus 
Group  and  of  its  first  meeting.  EPA  has 
determined  that  this  action  is  in  the 
public  interest.  The  purpose  of  this 
committee  is  to  advise  EPA  and 
ASTSWMO  (the  Association  of  State 
and  Territorial  Solid  Waste  Management 
Officials)  in  developing  volimtary 
guidance  for  the  management  of 
industrial  nonhazardous  waste  in  land- 
based  disposal  units.  The  Focus  Group 


will  facilitate  the  exchange  of 
information  and  ideas  among  the 
interested  parties  relating  to  the 
development  of  such  guidance.  The 
agenda  of  the  first  meeting  will  include 
a  discussion  of  the  purpose  and  scope 
of  the  guidance  under  development,  the 
ground  rules  for  futiu«  meetings, 
tailoring  management  practices  to  risk, 
and  liner  system  designs  at  industrial 
nonhazardous  waste  facilities.  There 
will  be  an  opportunity  for  public 
comment  before  the  close  of  the 
meeting. 

DATES:  The  committee's  first  meeting 
will  be  held  on  April  11-12, 1996 
beginning  at  9:00  A.M.  on  each  day.  The 
meeting  will  conclude  at  5:00  P.M.  on 
April  11  and  at  3:00  P.M.  on  April  12. 
ADDRESSES:  The  location  of  the  meeting 
is  the  Hall  of  States,  Room  383-385,  444 
N.  Capitol  Street.  N.W.,  Washington. 
D.C.  "The  seating  capacity  of  the  room  is 
approximately  75  people,  and  seating 
will  be  on  a  first -come  basis.  Supporting 
materials  are  available  for  viewring  at 
Docket  #  F-96-INHA-FFFFF  in  die 
RCRA  Information  Center  (RIC),  located 
at  Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
VA.  The  RIC  is  open  from  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
S.15/page.  For  general  information, 
contact  the  RCRA  Hotline  at  1-800- 
424-9346  or  TDD  1-800-553-7672 
(hearing  impaired).  In  the  Washington 
metropolitan  area,  call  703-412-9610  or 
TDD  703-412-3323. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Persons  needing  further  information  on 
the  committee  should  contact  Patricia 
Cohn,  Municipal  and  Industrial  Sohd 
Waste  Division,  Office  of  SoUd  Waste,  at 
(703)  308-8675. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Focus  Group 

EPA  and  ASTSWMO  have  formed  a 
State/EPA  Steering  Committee  to  jointly 
develop  volimtary  facility  guidance  for 
the  management  of  industrial 
nonhazardous  waste  in  land-based 
disposal  units.  The  purpose  of  the 
guidance  is  to  recommend  management 
practices  that  are  environmentally 
soimd,  that  are  protective  of  public 
health,  and  that  recognize  opportiuiities 
for  pollution  prevention  and  waste 
minimization.  The  guidance  will 
address  such  topics  as  appropriate 
groundwater  monitoring  and  corrective 
action  requirements,  liner  designs,  daily 


operating  requirements,  and  closure  and 
post-closure  practices. 

The  State/EPA  Steering  Committee  is 
convening  this  Stakeholders  Focus 
Group  to  obtain  recommendations  from 
individuals  who  are  members  of  a  broad 
spectrum  of  public  interest  groups  and 
affected  industries.  All 
recommendations  from  Focus  Group 
participants  will  be  forwarded  to  the 
State/EPA  Steering  Committee  for 
consideration,  as  the  Stakeholders' 
Focus  Group  will  not  strive  for 
consensus.  The  State/EPA  Steering 
Committee  will  also  provide  an 
opportunity  for  public  comment  on  the 
draft  guidance  document. 

Background 

"Industrial  nonhazardous  waste" 
under  the  federal  Resource  Conservation 
and  Recovery  Act  (RCRA)  means  waste 
that  is  neither  municipal  solid  waste 
under  RCRA  Subtitle  D  nor  a  hazardous 
waste  under  RCRA  Subtitle  C.  hidustrial 
nonhazardous  waste  consists  primarily 
of  manufacturing  process  wastes, 
including  wastewaters  and  non- 
wastewater  sludges  and  solids. 

EPA  estimates  there  are  7.6  billion 
tons  of  industrial  nonhazardous  waste 
generated  annually  in  the  U.S.  and 
disposed  on-site  by  approximately 
12,000  industrial  facilities  in  surface 
impoundments,  landfills,  land 
application  units,  or  waste  piles.  Most 
of  this  waste  is  managed  in  surface 
impoundments,  which  are  designed  to 
hold  wastewaters.  These  wastes  present 
a  broad  range  of  risk,  from  nearly 
hazardous  to  inert. 

Under  RCRA  Subtitie  D.  the  states  are 
responsible  for  regulating  the 
management  of  industrial  nonhazardous 
waste.  State  requirements  vary  vddely, 
and  may  include  standards  for  design 
and  operation,  location,  monitoring,  and 
record  keeping.  This  guidance  is 
intended  to  complement  existing  state 
programs. 

EPA's  role  in  the  management  of 
industrial  nonhazardous  waste  is  very 
limited.  Under  RCRA  Subtitle  D.  EPA 
issued  minimal  criteria  prohibiting 
"open  diunps"  (40  CFR  257)  in  1979. 
The  states,  not  EPA,  are  responsible  for 
implementing  the  "open  dumping 
criteria,"  and  EPA  has  no  back-up 
enforcement  role. 

Copies  of  the  minutes  of  all 
Stakeholder  Focus  Group  meetings  will 
be  made  available  through  the  docket  at 
the  RCRA  Information  Center. 

Participants 

The  Stakeholders  Focus  Group  will 
consist  of  approximately  25  members, 
who  represent  public  interest  groups, 
affected  industries,  states,  and  federal 


officials.  Following  is  a  list  of 
representatives  from  the  interested 
parties: 

Public  interest  groups — Doris 
Cellarius.  Sierra  Club;  Michael  Gregory. 
Sierra  Club;  John  Harney.  Citizens 
Round  Table/Pennsylvanians  United  to 
Rescue  the  Environment;  and  Rick 
Lowery,  Texas  Center  for  Policy  Studies. 

Industry  sectors — Tim  Savior. 
International  Pap)er;  Gary  Robbins. 
Exxon  Company  USA;  Walter  Carey. 
New  Milford  Farms/Nestle  USA;  Robert 
Giraud.  Dupont  Company;  Paul  Bork, 
Dow  Chemical  Company;  Bruce  Steiner. 
American  Iron  and  Steel  Institute;  James 
Meiers.  Indianapolis  Power  and  Light 
Company;  Andrew  Miles.  The  Dexter 
Corporation;  Scott  Murto.  General 
Motors  Corporation;  Lisa  Williams.  The 
Aluminum  Association:  Jonathan 
Greenberg,  Browning-Ferris  Industries; 
and  Ed  Skemoiis.  WMX  Technologies. 
Inc. 

States — James  Warner.  Minnesota 
Pollution  Control  Agency;  Anne  Dobbs, 
Texas  Natural  Resources  Conser\ation 
Commission. 

Federal  officials — Paul  Cassidv. 
Patricia  Cohn,  Richard  Kinch.  John 
Sager  and  Bruce  Weddle  of  the  U.S. 
En\Tronmental  Protection  Agency. 

Dated:  February  22,  1995. 
Bruce  R.  Weddle. 

Acting  Director.  Office  of  Solid  Waste 
IFR  Doc.  96-4835  Filed  2-29-96:  845  ami 
BILUNC  CODE  6Sa0-S0-P 


[ER-FRL-5413-9] 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  12.  1996  through 
February  16, 1996  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Seaion  309  of  th»Clean  Air  Ad 
and  Section  102(2)(c)  of  the  National 
Envirorunental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14.  1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-DOE-A09825-00  Rating 
EC2,  Disposition  of  Surplus  Weapons- 
Usable  Highly  Enriched  Uranium  (HEU) 
to  Low  Enriched  Uranium  (LEU),  Site 
Selection.  Y-12  Plant  Oak  Ridge.  TN; 
Savaimah  River  Site.  Aiken,  SC; 
Babcock  &  Wilcox  Naval  Nuclear  Fuel 
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Division.  Lynchburg.  VA  and  Nuclear 
Fuel  Services  Plant,  Erwin.  TN. 

Suminary:  EPA  requested  additional 
information  concerning  the  highly 
enriched  uranium  and  the  preferred 
alternative  to  strenghten  the  final  EIS 
and  provide  more  clarity  to  the  pubhc. 
ERP  No.  D-FHW-D40272-PA  Rating 
EC2.  PA-0322  (Section  BOl) 
Transportation  Corridor.  Improvements 
from  PA-0655  to  Mt.  Pleasant.  Funding 
and  C30E  Section  404  Permit.  Mifflin 
County,  PA. 

Suimnary:  EPA  expressed  concerns 
for  the  potential  impacts  to  wetlands. 
formlands,  and  the  Anabaptist 
community  in  the  project  area.  In 
'  addition,  there  is  insufficient 
information  provided  to  determine  the 
potential  indirect  impacts  of  the  project. 
ERP  No.  D-FHW-^540273-PA  RaUng 
E02,  US  220  Transportation 
Improvements  Project,  Bald  Eagle 
Village  to  Interstate  80  (I-ao).  Funding 
and  COE  Section  404  Permit,  Blair  and 
Centre  Counties.  PA. 

Summary:  EPA  expressed  objections 
to  the  potential  impacts  to  high  quality 
streams,  terrestrial  and  wildlife  habitat, 
wetlands  productive  agricultural  lands 
and  farm  operations. 

ERP  No.  I>-FHW-D40274-PA  Rating 
EC2,  US  222  Relocation/Reconstruction 
Project,  Construction  of  the  Warren 
Street  Extension.  Funding,  Berks 
County,  PA. 

Summary:  EPA  expressed  concerns 
with  the  potential  impacts  to  streams 
and  wetlands  from  both  the  limited  and 
controlled  access  alternatives.  The 
project  alternatives  also  have  the 
potential  to  significantly  impact 
floodplains  and  wetlands. 

ERP  No.  D-FHW-434027&-PA  Rating 
EC2,  US  22  (S.R.  0022— Section  C02) 
Highway  Improvement.  US  22  west  of 
the  Strodes  Mills  Area  to  US  322  near 
Lewistown.  Funding  and  COE  Section 
404  Permit  Issuance,  Mifflin  County. 
PA. 

Summary:  EPA  expressed  concerns 
for  secondary  impacts,  air  quaUty.  and 
for  the  200  acres  of  forested  habitat 
impacted  by  the  proposed  project. 

tSP  No.  D-FHW-D40277-WV  Rating 
EC2,  Merrick  Creek  Connector 
Improvements  Project,  between  US  60  to 
WV-2  also  a  New  Interchange  at  1-64. 
Funding  and  COE  Section  404  Permit, 
CabeU  County,  WV. 

Summary:  EPA's  rating  is  based,  in 
part,  on  the  potential  impacts  to  area 
streams  resulting  from  various  stream 
channel  relocations,  pipes  and/or 
culverts  and  bridging  which  EPA 
believes  will  adversely  affect  the  quahty 
of  the  existing  environment. 

ERP  No.  D-FHW-D40278-PA  Rating 
LO,  PA-26  Transportation 


Improvements,  (College  Avenue) 
between  State  College  and  Pleasant  Gap, 
Funding,  Appalachian  Mountain,  Centre 
County,  PA. 

Summary:  Based  on  our  review  and 
due  to  the  diligent  efforts  of  PADOT 
project  team  to  avoid  impacts  to 
environmental  resources,  EPA  has 
assigned  a  rating  of  LO.  EPA  supports 
the  selection  of  Yellow-Green  Option  I 
as  the  environmentally  preferable 
alternative. 

ERP  No.  D-ICC-D53008-WV  Rating 
EC2,  Elk  River  Railroad  Railline  (Docket 
No.  31989),  Construction  Exemption 
and  Operation.  NPDES  Permit  and 
Approval  of  Permits,  Clay  and  Kanawha 
Counties,  WV.  . 

Summary:  The  ICC  should  propose 
adequate  mitigation  for  noise  impacts  in 
the  final  EIS  as  well  as  a  clear  statement 
of  purpose  and  need. 

ERP  No.  D-NPS-D61042-VA  Rating 
LO,  Richmond  National  Battlefield  Park 
General  Management  Plan  and  Land 
Protection  Plan,  Implementation, 
Hanover.  Henrico  and  Chesterfield 
Counties,  VA. 

Summary:  EPA  expressed  lack  of 
objections  with  the  proposed  action. 
EPA  recommends  that  the  final  EIS 
include  an  impact  assessment  of  the 
proposed  action  on  visitor  use. 

ERP  No.  D1-NAS-A12038-00  Rating 
LO,  International  Space  Station, 
Assembly  and  Operation,  Space  Station 
Freedom  (SSF). 

Summary:  EPA's  abbreviated  review 
revealed  no  concerns  with  the  proposed 
project. 

Final  EISs 

ERP  No.  F-NPS-E61071-FL, 
Timucuan  Ecological  and  Historic 
Preserve.  General  Management  Plan  and 
Development  Concept  Plans, 
Implementation,  Fort  Caroline  National 
Memorial  Area,  Duval  County,  FL. 

Summary:  EPA  expressed  concerns 
regarding  impacts  due  to  off-road 
vehicular  use.  It  is  proposed  that 
impacts  will  be  mitigated  by  the 
development  of  off-road  vehicular  use 
guidelines. 

Dated:  February  26, 1996 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance    ^ 
Division,  Office  of  Federal  Activities 
(FR  Doc.  96-4846  Filed  2-29-96;  8:45  am) 
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Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 


564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  February  19. 1996 
Through  February  23, 1996  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  960087,  Draft  EIS,  COE,  CA,  San 
Pedro  Creek  Section  205  Flood 
Control  Project,  Construction,  Flood 
Protection,  COE  Section  10  and  404 
Permits  and  Permits  Approval,  San 
Mateo  County,  CA,  Due:  April  15, 
1996,  Contact:  Bill  Dejager  (415)  744- 
3341. 
EIS  No.  960088,  Draft  EIS,  FHW,  PA, 
Erie  East  Side  Access  Study, 
Transportation  Improvement,  PA- 
4034,  Section  A40,  COE  Section  404 
Permit,  Erie  County,  PA,  Due:  April 
22, 1996,  Contact:  Manuel  A.  Mark 
(717)  782-3461. 
mS  No.  960089,  Final  EIS,  AFS,  MT, 
Beaverhead  National  Forests  Oil  and 
Gas  Leasing,  Exploration, 
Development  and  Land  Acquisition, 
Beaverhead,  Madison,  Silver  Bow, 
Deer  Lodge  and  Gallatin,  MT,  Due: 
April  01, 1996,  Contact:  Peri  Suenram 
(406) 683-3900. 
EIS  No.  960090,  Final  EIS.  FHW,  IL, 
FAP  Route  340  Transportation 
Project,  Construction  from  1-55  to  I- 
80,  Funding,  US  Coast  Guard  Permit 
and  COE  Section  404  Permit,  Cook, 
Dupage  and  Will  Coimties,  IL,  Due: 
April  01, 1996,  Cbntact:  Kennett 
Perret  (708)  283-3510. 
EIS  No.  960091,  Final  EIS,  SFW.  CA, 
Stephens'  Kangaroo  Rat  (SKR) 
Authorization  for  Incidental  Take  and 
Implementation  of  a  Long-Term 
Habitat  Conservation  Plan,  Western 
Riverside  County,  CA,  Due:  April  01, 
1996,  Contact:  Jeff  Newman  (619) 
431-9440. 
EIS  No.  960092,  Draft  Supplement,  COE, 
IL,  Sugar  Creek  Mimicipal  Water 
Supply  Reservoir  Construction, 
Additional  Information,  COE  Section 
404  Permit  Issuance,  Qty  of  Marion, 
Williamson  and  Johnson  Counties,  IL, 
Due:  April  15, 1996,  Contact:  Terry  S. 
Siemsen  (502)  582-5550. 
EIS  No.  960093,  Final  EIS,  AFS,  MT, 
Bull  Sweats  Vegetation  Manipulation 
Project,  Implementation,  Helena 
National  Forest,  Helena  Ranger 
District,  Lewis  and  Clark  Coimty,  MT, 
Due:  March  11, 1996,  Contact:  David 
Turner  (406)  449-5490. 
The  above  FEIS  was  inadvertenly  not 
pubhshed  in  the  February  9, 1996 
Federal  Register.  The  30  day  Wait 
Period  is  Calculated  from  the  Intended 
Federal  Register  Date  of  2-9-96. 

Amended  Notices 

EIS  No.  950098,  Draft  Supplement,  FTA, 
MA,  Old  Colony  Railroad 


RehabiUtation  Project,  Transit 
Improvements,  New  and  Updated 
Information  concerning  construction 
of  the  Greenbush  Line  Corridor,  MA, 
Due:  May  22, 1995,  Contact:  Mary 
Beth  Mello  (617)  494-2055. 
Published  FR  03-24-95— Officially 

Cancelled  by  the  Preparing  Agency. 

EIS  No.  950533,  Draft  EIS,  NFS,  ID, 
Hagerman  Fossil  Beds  National 
Monimient,  General  Management 
Plan,  Implementation,  Twin  Falls  and 
Gooding  County,  ID,  Due:  March  08, 
1996,  Contact:  Rick  Emenwein  (303) 
969-^2274. 
Published  FR  11-17-95— Review 

Period  Extended. 

EIS  No.  950583,  Draft  EIS.  FHW,  WA, 
WA-509  Extensiqn/South  Access 
Road  Corridor  Project,  Construction, 
Funding  and  Possible  COE  Section 
404  Permit,  the  Cities  of  SeaTac,  Des 
Moines,  Kent  and  Federal  Way,  King 
County,  WA,  Due:  March  11, 1996, 
Contact:  Dale  Morimoto  (206)  440- 
4548. 

Published  FR  01-26-96— Review 
Period  Extended. 

Dated:  February  27, 1996. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

[FR  Doc.  96-4847  Filed  2-29-96;  8:45  am) 
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Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  PRA 
clearance  requests.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  vaUd  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sandy  Fanner  (202)  260-2740,  Please 
refer  to  the  EPA  ICR  No. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OtdB  Approvals 

EPA  ICR  No.  1246.05;  Reporting  and 
Recordkeeping  for  Asbestos  Abatement 


Worker  Protection;  was  approved  08/17/ 
95;  OMB  No.  2070-0072;  expires  08/31/ 
98. 

EPA  ICR  No.  0783.28;  The  California 
Pilot  Test  Program  and  Clean-Fuel 
Vehicle  Standards  for  Light-Duty 
Vehicles  and  Light-Duty  Trucks;  was 
approved  09/29/95;  OMB  No.  2060- 
0104;  expires  08/31/98. 

EPA  ICR  No.  1426.04;  EPA  Worker 
Protection  Standard  for  Hazardous 
Waste  Operations  and  Emergency 
Response;  was  approved  01/30/96;  OMB 
•No.  2050-0105;  expires  01/31/99. 

EPA  ICR  No.  1569.03;  Approval  of 
State  Coastal  Nonpoint  Pollution 
•Control  Programs  (CZARA  Section 
6217);  was  approved  01/30/96;  OMB 
No.  2040-0153;  expires  01/32/99. 

EPA  ICR  No.  1100.08;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Radionuclide;  was  approved 
01/31/96;  OMB  No.  2060-0191;  expires 
01/31/99. 

EPA  ICR  No.  1154.04;  NESHAP  for 

Benzene  Emissions  from  Bulk  Transfer 

Operations  (Subpart  BB);  was  approved 

01/31/96;  OMB  No.  2060-0182;  expires 

5^01/31/99. 

EPA  ICR  No.  1753.01;  National 
Survey  of  Gross  Alpha  Methodology; 
was  approved  08/10/95;  OMB  No.  2080- 
0054;  expires  08/31/98. 

OMB  Disapproval 

EPA  ICR  No.  0226.13;  NPDES 
Wastewater  Permit  Application  Forms 
and  Regulatory  Revisions  for  Municipal 
Discharges  and  Sewage  Sludge  Use  or 
Disposal— Forms  2A/2S;  was 
disapproved  02/15/96. 

Dated:  February  23. 1996. 

David  Schwartz, 

Acting  Director,  Begulatory  Information 
Division. 

IFR  Doc.  96-4834  Filed  2-29-96;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board 
Sunshine  Act  Meeting;  Regular 
Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  March  14, 1996  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Tuesday,  March  12. 1996 
at  10:00  a.m.  An  agenda  for  this  meeting 
will  be  published  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 


Credit  Administration  Board.  (703)  883- 
4025.  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 

Dated:  February  27. 1996. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  96-4994  Filed  2-28-96:  240  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

February  22, 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
h&ve  practical  utility;  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  (insert  date  30 
days  after  date  of  publication  in  the 
Federal  Register].  If  you  anticipate  that 
you  will  be  submitting  comments,  but 
find  it  difficult  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 
you  should  advise  the  contact  listed 
below  as  soon  as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NTOB  725  17th  Street,  NW.. 
Washington,  DC  20503  or 
fain_t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
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aUPPLBen-ARY  MFORMA-nON: 
0MB  Approval  No.:  3060-0402. 
rft/e:  Application  for  New  or 
Modified  Microwave  Radio  Station 
License  Authorization  Under  Part  21. 
Fonn  No.:  494. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection. 

Respondents:  Business  or  other  for 
profit. 
Number  of  Respondents:  9,700. 
Estimated  Time  Per  Response:  2 
hours. 
Total  Annual  Burden:  19,400  hours. 
Total  Annualized  Cost  per 
respondent:  The  costs  for  this  collection 
are  $180  fihng  fee  and  $140  regulatory 
fee  for  each  new  application.  Tliere  is 
$180  filing  fee  for  appUcation 
modifications.  The  Gommission 
'  estimates  2,910  new  applications  and 
6,790  modifications  will  be  submitted. 

Needs  and  Uses:  The  FCC  494  is  used 
by  telecommunications  entities  to 
request  authcnization  to  construct  and 
operate  microwave  feciUties.  It  is  the 
initial  application  for  requesting 
authorization  for  fedlities  governed 
under  Part  21  of  the  Commission  rules. 
The  FCC  494  is  a  multipurpose 
application  to  request  authorization  for 
new  or  modified  radio  station  fedlities 
in  the  following  Part  21  services:  Point 
to  Point  Microwave;  Local  Television 
Transmission  Service  and  Digital 
Electronic  Message  Service.  The  form  is 
used  to  apply  for  a  license  for  a  new 
radio  station;  to  amend  an  pending 
license  application;  to  modify  a  granted 
licnue;  and  to  notify  the  Commission  of 
certain  changes.  The  Commission  used 
the  information  to  determine  if  an 
applicant  is  qualified  legally, 
technically  and  financially  to  be 
licensed  to  use  microwave  radio 
frequencies. 
0MB  Approval  No.:  3060-0436, 

Title:  Equipment  Authorization  - 
Cordless  Telephone  Security  Coding 
Sections  lS.214(c),  68.200(k). 
Fonn  No.:  N/A. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  100 
respondents  for  Section  15.214(d)(3) 
and  100  respondents  for  section 
68.200(k). 

Estimated  Time  Per  Response:  1.5 
hours  per  response  for  section 
15.24(d)(3)  and  .5  hours  per  response  for 
section  68.200(k). 
Total  Annual  Burden:  200  hours. 
Total  Annualized  Cost  per 
respondent:  There  are  no  stait-up  or 
operational  and  maintenance  costs 
associated  with  this  collection. 


Needs  and  Uses:  Cordless  telephone 
security  features  protect  the  public 
switched  telephone  network  from 
unintentional  line  seizure  and 
telephone  dialing.  These  features 
prevent  unauthorized  access  to  the 
telephone  line,  the  dailing  of  calls  in 
response  to  signals  other  than  those 
from  the  owner's  handset  and  the 
imintentional  ringing  of  a  cordless 
telephone  handset.  Use  of  cordless 
telephone  security  features  reduce  the 
harm  caused  by  some  cordless 
telephones  to  the  "911"  Emergency 
Service  Telephone  System  and  the 
telephone  network  in  general. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

(FR  Doc.  96-4722  Filed  2-2»-96;  8:45  ami 
BUJNG  CODE  Cni-OI-F 


[DA  95-2341] 

Applications  in  the  37.0-38.6  GHz  and 
38.6^40  GHz  Bands 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  November  13, 1995,  the 
Acting  Chief,  Wireless 
Telecommimications  Bureau  adopted  an 
Order  that  imposes  a  freeze  on  the 
Commission  accepting  applications  in 
the  Common  Carrier  or  Operational 
Fixed  Point-to-Point  Microwave  Radio 
Services  for  the  38.6-40.0  GHz 
frequency  assignments.  The  Order  was 
released  November  13, 1995.  The  freeze 
was  necessary  so  that  the  public  interest 
can  be  served  by  not  accepting  further 
applications  pending  Commission 
action  on  a  rulemaking  petition  that 
would  modify  application  processing 
and  technical  rules  for  this  frequency 
band.  The  effect  of  the  freeze  is  to  give 
the  public  consistent  technical 
standards  for  the  38.6-40.0  GHz 
frequency  assignments. 
EFFECTIVE  DATE:  November  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James  of  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680. 

SUPPLEMENTARY  INFORMATKM: 
Order 

Adopted:  November  13, 1995 
Released:  November  13, 1995 

By  the  Acting  Chief,  Wireless 
Telecommimications  Bureau: 

1.  Pending  before  the  Commission  is 
a  petition  for  rulemaking  (RM-8553, 
Public  Notice,  Report  No.  2044,  released 
December  1, 1994)  filed  by  the  Point-to- 
Point  Microwave  Section  of  the 
Telecommunications  Industry 


Association,  concerning  use  of  the  37.0- 
38.6  GHz  (37  GHz)  and  38.6-40.0  GHz 
(39  GHz)  bands.  The  petition  requests 
that  the  Commission,  among  other 
things,  modify  the  existing  technical 
standards  governing  point-to-point 
operations  in  ti^e  39  GHz  band.  The 
existing  rules  governing  the  39  GHz 
band  are  inconsistent  with  the  proposal 
contained  in  the  petition.  Thus,  the 
petition  for  rulemaking,  if  granted, 
would  require  new  appUcation 
processing  and  technical  rules  for  this 
frequency  band. 

2.  Over  2,100  applications  for  39  GHz 
licenses  have  been  filed  since  January 
1995.  The  increasing  number  of 
applications  constitutes  a  burden  on  the 
Commission's  scarce  resources  and  may 
limit  the  impact  of  a  Commission 
rulemaking  in  response  to  the  petition 
because  applications  being  filed  and 
processed  are  not  necessarily  in 
conformance  with  application  and 
technical  requirements  that  may  be 
developed  for  the  39  GHz  bands  if  the 
rulemaking  petition  is  granted. 
Consequently,  we  find  that  the  public 
interest  will  be  served  by  not  accepting 
any  further  applications  for  licensing 
new  39  GHz  frequency  assignments, 
pending  Commission  action  on  the 
rulemaking  petition.  Accordingly, 
effective  upon  the  release  date  of  this 
Order,  no  appUcations  in  the  Common 
Carrier  or  (Operational  Fixed  Point-to- 
Point  Microwave  Radio  Services  for  the 
39  GHz  band  wall  be  accepted  for  filing. 
Any  such  applications  received  on  or 
after  this  date  will  be  returned  as 
unacceptable  for  filing.  This  freeze  does 
not  apply  to  appUcations  for  assignment 
or  transfer  of  control  of  license. 

3.  The  Commission's  decision  to 
impose  this  freeze  is  procedural  in 
natiue  and  therefore  the  freeze  is  not 
subject  to  the  notice  and  comment  and 
effective  datenequirements  of  the 
Administrative  Procedure  Act.  See  5 
U.S.C  553(b)(A),  (d);  Kesslerv.  FCC.  326 
F,2d  673  (D.C.  Cir.  1963).  Moreover, 
th^e  is  good  cause  for  the 
Commission's  not  using  notice  and 
comment  procedures  in  this  case,  or 
making  the  freeze  effective  30  days  after 
pubUcation  in  the  Federal  Register, 
because  to  do  so  would  be  impractical, 
imnecessary,  and  contrary  to  the  public 
interest  because  compUance  would 
Undercut  the  piuposes  of  the  freeze.  See 
5  U.S.C.  553(b)(B),  (d)(3). 

4.  Wherefore,  as  discussed  herein,  it  is 
hereby  ordered  that  effective  upon  the 
release  date  of  this  Order,  no 
applications  will  be  accepted  for  fiUng 
for  the  38.6-40.0  GHz  frequency  band  in 
the  Common  Carrier  or  Operational 
Fixed  Point-to-Point  Microwave  Radio 
Services.  This  fr^ze  will  continue  imtil 


the  Commission  makes  an 
annoimcement  that  such  appUcation 
acceptance  will  resiune. 

Federal  Commimications  Commission. 

Gerald  P.  Vauglian, 

Acting  Chief,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  96-4721  Filed  2-29-96;  8:45  am] 

BILUNQ  CODE  tTII-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:10  a.m.  on  Tuesday,  February  27, 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  Mr. 
Stephen  R.  Steinbrink,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  pubUc;  that  no 
earUer  notice  of  the  meeting  was 
practicable;  that  the  pubUc  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  and  (c)(9)(A)(u)  of  tiie 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(u)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W.,  Washington,  D.C. 

Dated:  February  27, 1996. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  96-4950  Filed  2-28-96;.  2:40  pm] 
BILUNQ  CODE  STIA-OI-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEiMA-1102-DR] 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
(FEMA-1102-DR),  dated  February  11. 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  February  20, 1996 
FOR  FURTHER  INFORMATKM  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  11, 1996: 
Benewah,  Bonner,  Boundary,  Clearwater. 
Idaho,  Kootenai,  Latah,  Lewis,  Nez  Perce 
and  Shoshone  Counties  and  the  Nez  Perce 
Indian  Reservation  for  Public  Assistance 
and  Hazard  Mitigation  (already  designated 
for  Individual  Assistance) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
William  C.  TidbaU, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  96-4820  Filed  2-29-96;  8:45  am) 

BILLING  COOe  B718-02-P 


[FEMA-1094-DR] 

Maryland;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA).     ' 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maryland  (FEMA-1094-DR),  dated 
January  23, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  12, 1996,  the  President 
amended  the  major  disaster  declaration 
of  January  23, 1996,  under  the  authority 


of  tile  Robert  T.  Stafford  Disaster  Rehef 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  in  a  letter  to  James 
L.  Witt,  Director  of  the  Federal 
Emergency  Management  Agency,  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maryland, 
resulting  bnm  flooding  on  January  19-31. 
1996.  is  of  sufficient  severity  and  magnitude 
to  warrant  the  exp>ansion  of  the  incident  type 
to  include  damage  resulting  from  severe 
storms  and  flooding  in  the  major  disaster 
declaration  of  January  23. 1996.  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act"). 

All  other  conditions  specified  in  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the  State  of 
Maryland  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
G.  Qay  HoUister, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate 

(FR  Doc.  96-4817  Filed  2-29-96;  8:45  ami 
BILUNG  C006  (riS-OI-P 

[FEMA-1097-DR] 

Ohio;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio 
{FEMA-1097-DR).  dated  January  27, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  February  15.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agencv, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
31, 1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
G.  Clay  Hollister, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate 

(FR  Doc.  96-^816  Filed  2-29-96:  8:45  am) 
BILLING  COOE  <718-02-l> 


[FEMA-109»-DR] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


8064 
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action:  Notice. 
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SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon.  (FEMA-109&^R).  dated 
February  9, 1996.  and  related 
determinations. 

EFFECTIVE  DATE:  February  18, 1996. 
FOR  FURTHER  MF0RMATK3N  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
WasUngton.  DC  20472,  (202)  646-3606. 
SUPPLBCNTARY  MFORMATION:  Hie  notice 
of  a  major  disaster  for  the  State  of 
Oregon  dated  February  9, 1996.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
afiiscted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9, 1996: 

Gilliam  County  for  Public  Assistance  and 
Hazard  Mitigation  Assistance. 

Benton,  Hood  River,  ]efiiBTSon,  Monow, 
Union.  Wallowa,  and  Washington  Counties 
for  Public  Assistance  and  Hazard 
Mitigation  Assistance.  (Already  designated 
for  bidividual  Assistance) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

CdayHoiliiier, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc  96-4821  Filed  2-29-96;  8:45  am] 

MUMQ  cooe  sna^o-p 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  Hollister, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  96-^822  Filed  2-29-96;  8:45  am] 

BU.LMO  COOE  6718-02-P 


UMI 


(FEIiA-10Q»-Drq  I 

Oregon:  Amendment  to  Notice  of  a 
Major  Disastar  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Chegon,  (FEMA-1099-DR).  dated 
February  9, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patiline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
'  SUPP1.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon  is  hereby  amended  to  include 
the  foUoMong  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9, 1996: 

Douglas,  Jefferson,  Josephine,  and  Wallowa 
Counties  for  Individual  Assistance 


[FEMA-1093-DR] 

Pennsylvania;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1093-DR),  dated  January  21, 
1996,  and  related  determinations. 

EFFECTIVE  DATE:  February  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  12, 1996,  the  President 
amended  the  major  disaster  declaration 
of  January  21. 1996,  imder  the  authority 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  in  a  letter  to  James 
L.  Witt,  Director  of  the  Federal 
Emergency  Management  Agency,  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Pennsylvania,  resulting  from  flooding  on 
January  19  through  February  1, 1996,  is  of 
sufficient  severity  and  magnitude  to  warrant 
the  expansion  of  the  incident  type  to  include 
damage  resulting  from  severe  storms  and 
flooding  in  the  major  disaster  declaration  of 
January  21, 1996,  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act"). 

All  other  conditions  specified  in  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the 
Commonwealth  of  Pennsylvania  and  the 
Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster 
declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Gay  Hollister, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

IFR  Doc.  96-481  B.Filed  2-29-96;  8:45  am] 

WUJNO  COOe  6718-02-P 


[FEMA-1098-OR] 

Virginia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FEMA- 
1098-DR),  dated  January  27, 1996,  and 
related  determinations. 
EFFECTIVE  DATE:  February  20, 1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  27, 1996: 

Clarke  Coimty  for  Public  Assistance  and 

Hazard  Mitigation  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  EHsaster  Assistance) 
William  CTidball, 

Associate  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc.  96-4823  Filed  2-29-96;  8:45  am) 
BILLMG  CODE  671  »-02-P 


[FEMA-1100-OR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice.  

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington,  (FEMA-1100-DR),  dated 
February  9, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  Februarj'  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9. 1996: 


Garfield  Coimty  for  Individual  Assistance, 

Public  Assistance,  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
G.  Clay  Hollister, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  96-4819  Filed  2-29-96;  8:45  am] 
BILUNG  COOE  S7ia-0»^ 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  §  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  l^Iow. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  §  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  iexpected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  §  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
.  presentation  would  not  sufRce  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofRces  of  the  Board  of 
Governors  not  later  than  March  25. 
1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Cmwford  Financial  Corporation, 
Indianapolis.  Indiana;  to  become  a  bank 
holding  company  by  acquiring  71.38 
percent  of  the  vi)ting  shares  of  Marengo 
State  Bank,  Marengo,  Indiana. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City ,  Missouri  64 1 98 : 

1.  The  Stuart  Family  Partnership, 
Lincobi,  Nebraska;  The  Catherine  Stuart 
Schmoker  Family  Partnership,  Lincoln. 
Nebraska;  The  James  Stuart,  Jr.  Family 
Partnerehip,  Lincobi,  Nebraska;  The 
Scott  Stuart  Family  Partnership, 
Lincobi,  Nebraska;  First  Commerce 
Bancshares.  Inc.,  Lincoln,  Nebraska,  and 
National  Bank  of  Commerce  Trust  and 
Savings  Association,  Lincoln,  Nebraska, 
as  trustees,  to  control  5.2  percent  of  the 
voting  shares  of  First  State  Bank, 
Randolph,  Nebraska  and  14.1  percent  of 
the  voting  shares  of  Bank  of  Bertrand, 
Bertrand,  Nebraska. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Outsource  Capital  Group,  Inc., 
Lubbock,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Outsource  Delaware  Capital  Group,  Inc., 
Dover,  Delaware,  and  thereby  indirectly 
acquire  First  Bank  &  Trust  Co.  White 
Deer,  Texas 

In  addition  with  this  application. 
Outsource  Delaware  Capital  Group,  Inc.. 
Dover,  Delaware,  also  has  applied  to 
become  a  bank  holding  company  by 
acquiring  at  least  88.4  percent  of  the 
voting  shares  of  First  Bank  &  Trust  Co., 
White  Deer,  Texas. 

In  coimection  with  this  application. 
Outsource  Capital  Group,  Inc.,  Lubbock, 
Texas,  has  also  applied  to  engage  in 
through  its  subsidiary,  Outsource 
Capital  Group,  Inc.,  d/b/a  Outsource 
Lease,  Lubbock,  Texas,  in  leasing 
activities,  pursuant  to  §  225.25(b)(5)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  26, 1996. 

Jennifier  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  9e-4770  Filed  2-29-96;  8:45  am) 

BILLiNO  COOC  SMO-OI-F 


Board  of  Governors,  Sunshine  Act 
Meeting 

AGENCY  HOUMNQ  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

March  6. 1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSK)ERED: 

1.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignmenfs. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  itemi  carried  forward  from  a 

previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  28.  1996. 
Jenniiier  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  96-4910  Filed  2-28-96;  10K)9  am] 

BtLUNQ  COOC  U10-01-A 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  RequestqOI 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretarj'  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  i*ct  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  619- 
1053. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
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burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  fonns  of  information 
technology. 

1.  Alternative  Models  of  Personal 
Assistance  Services-^^EW— The  OfBce 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation  is  planning  a  data 
collection  which  will  compare  modes  of 
service  delivery  used  to  provide 
personal  care  services  to  the  frail  elderly 
and  disabled  persons  of  all  ages.  The . 
three  main  provider  modes  to  be 
compared  are  consumer-directed 
independent  providers,  supported 
ind^iendent  providers,  and  contract  or 
agency  providers.  The  comparison  is 
intended  to  further  knowledge  of  the 
advantages  and  disadvantages  of  the 
ahemative  provider  modes. 
Respondents:  Individuals  or 
households;  state  or  local  governments, 
business  or  other  for-profit,  not-for- 
profit  institutions.  Biirden  Infonnation 
for  Client  Questioimaire — Responses: 
1230;  Burden  per  Response:  45  minutes; 
Total  Burden:  923  hours — ^Burden  for 
Provider  Questionnaire — Response:  530; 
Burden  per  Response:  40  minutes;  Total 
Burden:  353  hours — Burden  Information 
for  Case  Manager  Questionnaire — 
Responses:  100;  Burden  per  Response: 
60  minutes;  Total  Burden:  100  hours — 
Burden  Information  for  Qient 
Qualitative  Interview — Responses:  100; 
Burden  per  Response:  60  minutes;  Total 
Burden:  100  hours — Burden  Information 
for  Provider  QuaUtative  Interview — 
Responses:  150;  Burden  per  Response: 
55  minutes:  Total  Burden:  137  hours — 
Burden  Information  for  Family 
Qualitative  Interview — Responses:  150; 
Burden  per  Response:  45  minutes;  Total 
Burden:  113  hours— Total  Burden  for 
Project:  1,726  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Himiphrey  Building,  200 
Independence  Avenue  S.W., 
Washington.  DC,  20201.  Written 
comments  shoiild  be  received  within  60 
days  of  this  notice. 

Dated:  Felnuary  26, 1996. 
DnntaP.Williaiiis, 
Deputy  Assistant  Secretary,  Budget. 
(FR  Doc  96-4796  Filed  2-29-96;  8:45  am] 
■UJNQ  CODE  4ia»-0Mi  I 


Food  and  Drug  Administration 
IDodntNcSSF-Oier] 

Clba-Gaigy  Corp.;  Wtthdrawal  of  Food 
AddHivo  PatHton 

AQENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  8B4080).  filed  by  Ciba-Geigy  Corp. 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  N,JV-l,4-phenylenebist4- 
[(2,5-dichlorophenyl)azo)-3-hydroxy-2- 
naphthalenecarboxamide]  as  a  colorant 
for  food-contact  polymers. 
FOR  FURTV-ER  INFORMATtOTf  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
pubUsbed  in  tbe  Federal  Register  of 
May  26, 1988  (53  FR  19045),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4080)  had  been  filed  on  behalf 
of  Ciba-Geigy  Corp.,  Three  Skyline  Dr., 
Hawthorne,  NY  10532  (currently  c/o 
Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001). 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.3297 
Colorants  for  polymers  (21  CFR 
178.3297)  to  provide  for  the  safe  use  of 
N,iV-l  ,4-phenylenebis[4-(2,5- 
dichlorophenyl)azo]-3-hydroxy-2- 
naphthalenecarboxamide]  as  a  colorant 
for  food-contact  polymers.  Qba-Geigy 
Corp.  has  now  withdrawn  the  petition 
without  prejudice  to  a  future  filing  (21 
CFR  171.7). 

Dated:  February  12. 1996. 
Laura  M.  Tarantiiio, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  96-4712  ^iled  2-29-^;  8:45  am] 

BILUNG  COOE  4iaO-01-F 


Pocket  No.  90F-0071] 

Ciba-Geigy  Corp.;  Wtthdrawai  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  future 
filing,  of  a  food  additive  petition  (FAP 
9B4162),  filed  by  Ciba-Geigy  Corp. 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  3.3'-[(2-chloro-5-methyl- 
l,4-phenylene)bis[imino(l-acetyl-2-oxo- 
2,l-ethanediyl)azo]]bis[4-chloro-A/-(3- 
chloro-2-methylphenyl)ben2amide]  as  a 
colorant  for  food-contact  polymers. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  E)rug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  16, 1990  (55  FR  9975),  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4162)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr. , 
Hawthorne,  NY  10532-2188  (ciurently, 
c/o  1001  G  St.  NW.,  suite  500  West, 
Washington,  DC  20001.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  to  provide 
for  the  safe  use  of  3,3'-[(2-chloro-5- 
methyl-l,4-phenylene)bis[imino(l- 
acetyl-2-oxo-2,l-ethanediyl)azol]bis[4- 
chloro-N-(3-chloro  2- 
methylphenyl)benzaraide]  as  a  colorant 
for  food-contact  polymers.  Ciba-Geigy 
Corp.  has  now  withdrawn  the  petition 
without  prejudice  to  a  futiure  filing  (21 
CFR  171.7). 

Dated:  February  9, 1996. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-4713  Filed  2-29-96;  8:45  am] 
BILUNO  CODE  4iae-01-F 

[DociiMNo.88F-0208] 

Cii9a-Geigy  Corp.;  Withdrawal  of  Food 
Additive  Patition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  the 
withdrawal,  without  prejudice  to  fiitiue 
filing,  of  a  food  additive  petition  (FAP 
8B4079),  filed  by  Qba-Geigy  Corp.. 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  N  J^I'-(2•chloro-l,4- 
phenylene)bis[4-[(2,5- 
dichlorophenyl)azo]-3•hydroxy-2- 
naphthalenecarboxamide)  as  a  colorant 
for  food-contact  polymers. 
FOR  FURTHER  INFORMATION  CONTACT. 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  hi  a  notice 
pubUshed  in  the  Federal  Register  of 
July  20, 1988  (53  FR  27399),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B407g)  had  been  filed  by  Ciba- 
Geigy  Corp..  Three  Skyline  Dr.. 
Hawthorne.  NY  10532  (currently,  c/o 


1001  G  St.  NW..  suite  500  West. 
Washington.  DC  20001.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  to  prbvide 
for  the  safe  use  of  N.N'-(2-chloro-1.4- 
phenylene)bis[4-((2,5- 
dichlorophenyl)azo]-3-hydroxy-2- 
naphthalenecarboxamide]  as  a  colorant 
for  food-contact  polymers.  Qba-Geigy 
Corp.  has  now  withdrawn  the  petition 
without  prejudice  to  a  fiiture  filing  (21 
CFR  171.7). 

Dated:  February  9, 1996. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  96-4715  Filed  2-29-96;  8:45  am] 
BMJJNQ  COM  41M-01-F 


invaadgational  Blologlcai  Product 
Triaia;  Procedure  to  IMonitor  Ciinicai 
Hold  Procaaa;  Maating  of  Raviaw 
Commitlaa  and  Raquaat  fdr 
Submlaaiona 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  its  clinical  hold  review 
committee,  which  reviews  the  clinical 
hold  orders  that  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  has 
placed  on  certain  investigational 
biological  product  trials.  FDA  is  inviting 
any  interested  biological  product 
company  to  use  this  confidential 
mechanism  to  submit  to  the  committee 
for  its  review  the  name  and  number  of 
any  investigational  biological  product 
trial  placed  on  clinical  hold  dtiring  the 
past  12  months  that  the  company  wants 
the  committee  to  review. 
DATES:  The  meeting  will  be  held  in  May 
1996.  Biological  product  companies 
may  submit  review  requests  for  the  May 
meeting  by  April  1, 1996. 
ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  rm.  14-105,  Rockville.  MD  20857. 
301-827-3390. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro.  Center  for  Biologies 
Evaluation  and  Research  (HFM-2).  Food 
and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448, 301-827-0379. 
SUPPLEMENTARY  INFORMATION:  FDA 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 


biologies  in  human  subjects.  If  FDA 
determines  that  a  proposed  or  ongoing 
study  may  pose  significant  risks  for 
human  subjects  or  is  otherwise  seriously 
deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  order  a  clinical  hold  on  the  study. 
The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  or  biologic 
trials.  Section  312.42  describes  the 
groimds  for  ordering  a  clinical  hold. 

A  clinical  hold  is  an  order  that  FDA 
issues  to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
ordered  on  one  or  more  of  the 
investigations  covered  by  an 
investigational  new  drug  application 
(IND).  When  a  proposed  study  is  placed 
on  clinical  hold,  subjects  may  not  be 
given  the  investigational  drug  or 
biologic  as  part  of  that  study.  When  an 
ongoing  study  is  placed  on  cUnical 
hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigational  drug  or  biologic  and 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic  unless 
FDA  specifically  permits  it. 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
clinical  trial  that  may  be  grounds  for 
ordering  a  clinical  hold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  informal  discussions  with  the 
sponsor.  If  that  attempt  is  unsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinictd  hold. 

CBER  began  a  process  to  evaluate  the 
consistency  and  fairness  of  practices  in 
ordering  clinical  holds  by  instituting  a 
review  committee  to  review  clinical 
holds  (see  61  FR  1033,  January  11, 
1996).  CBER  held  its  first  cUnical  hold 
review  committee  meeting  on  May  17, 
1995,  and  plans  to  conduct  further 
quality  assurance  oversight  of  the  IND 
process.  The  committee  last  met  in 
February  1996.  The  review  procedure  of 
the  committee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  clinical  hold  to  have  that 
chnical  hold  considered 


"anonymously."  The  committee 
consists  of  senior  managers  of  CBER,  a 
senior  official  from  the  Center  for  Drug 
Evaluation  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  some  of  tbe 
clinical  holds  proposed  for  review  by 
biological  product  sponsors.  In  general, 
a  biological  product  sponsor  should 
consider  requesting  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  cUnical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  poUcy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  .administration,  5600  Fishers 
Lane,  rm.  12A-16.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
If  the  status  of  a  clinical  hold  changes 
following  the  committee's  review,  the 
appropriate  division  will  notify  the 
sponsor. 

FDA  invites  biological  product 
companies  to  submit  to  the  FDA  Chief 
Mediator  and  Ombudsman  the  name 
and  IND  number  of  any  investigational 
biological  product  trial  that  was  placed 
on  clinical  hold  during  the  past  12 
months  that  they  want  the  committee  to 
review  at  its  May  1996  meeting. 
Submissions  should  be  made  by  April  1, 
1996.  to  Amanda  B.  Pedersen.  FDA 
Chief  Mediator  and  Ombudsman 
(address  above). 

Dated:  February  26, 1996. 
WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  96-4785  Filed  2-29-96,  8  45  am) 

BIUINQ  COOE  4IM-01-P 
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Healtli  Reeoureee  and  ServlcM 


Tha  Ryan  WMti  Comprehenahre  AIDS 
Raaourcaa  Emargancy  Act  of  1990 
Availability  of  Fundafor  Eariy 


UM 


r:  Health  Resouices  and  Services 
Administratian,  HHS. 
ACTKM:  Notice  of  Pre-AppUcation 
Technical  Assistance  Woduhops. 

SUMMARY:  The  Health  Resouices  and 
Services  AdministiaticHi  will  hold  two 
pie-application  technical  assistance 
woriuhops  iat  competing  appUcants 
under  Title  111(b),  HIV  Early  Intervention 
Services,  of  the  Ryan  White 
Comprehensive  AIDS  Resouices 
Emeigency  Act  of  1990.  Public  Law 
101-381. 

Ehgible  applicants  are  pubUc  entities 
and  nonprofit  private  entities  that  are: 
Migrant  health  centers  under  Section 
329  of  the  PHS  Act;  community  health 
centers  under  Section  330  of  the  PHS 
Act;  health  care  for  the  homeless 
grantees  under  Section  340  of  the  PHS 
Act;  fiamily  planning  grantees  under 
Section  1001  of  the  PHS  Act  other  than 
States;  comprehensive  hemophilia 
diagnostic  and  treatment  centers; 
federally-qualified  health  centers  imder 
section  1905(1)(2)(B)  of  the  Social 
Security  Act;  or  public  and  private 
nonprofit  entities  that  currently  provide 
comprehensive  primary  care  services  to 
populations  at  risk  of  HIV  disease. 
PURPOSE:  The  purpose  of  the  technical 
assistance  workshops  is  to  provide 
information  about  the  Ryan  White  CARE 
Act  Early  Intervention  Services  program 
and  apphcation  procedures.  Eligible 
entities  will  have  an  opportimity  to 
review  the  program  guidance  and  to 
receive  technical  assistance  pertaining 
to  all  aspects  of  writing  a  grant 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  interested  in  attending  the 
meetings  should  contact  Ms.  Andrea 
Kay,  Professional  and  Scientific 
Associates.  Inc.,  8180  Greensboro  Drive, 
Suite  1050,  McLean,  VA  22102.  She 
may  be  reached  by  telephone  at  703- 
442-^24  or  by  fax  at  703-442-9826. 
Room  reservations  should  be  made 
directly  with  the  hotel.  Costs  of 
attending  the  workshop  are  the  sole 
responsibiUty  of  the  attendee. 
DATE,  TIME,  LOCATION: 
Thursday,  March  14, 1996,  9:00  a.m.- 

5:00  p.m.,  Radisson  Hotel  Dallas, 

Dallas,  Texas,  214-634-8850 
Friday,  March  22, 1996, 9:00  a.m.-5:00 

p.m..  Doubletree  Hotel,  Rockville, 

Maryland,  301-468-1100 


The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.918. 

Dated:  February  26. 1996. 
Ciro  V.  SuBuya. 
Administrator. 

[PR  Doc.  96-4720  Filed  2-29-96;  8:45  am] 
BNJJNQ  CODE  4ia»-1S-P 


reasonable  accommodations  should  contact 
Dr.  Paulette  Gray  in  advance  of  the  meeting. 

Dated:  February  23, 1996. 
SuMB  K.  Feldman, 
Cbmmrttoe  Manag/iment  Officer,  NBi. 
[PR  Doc.  96-4746  Filed  2-29-96;  8:45  am] 
MLLMQ  CODE  4140-01-11 
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National  Inadtirtes  of  Healtti 

National  Cancer  Institute  Noflce  of 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Cancer 
Institute  Board  of  Scientific  Advisors 
and  the  Board  of  Scientific  Counselors, 
National  Cancer  Institutes  on  March  21, 
1996  at  the  National  Institutes  of  Health, 
9000  Rockville  Pike  Building  31,  C 
Wing.  6th  Floor,  Conference  Rooms  10, 
9  and  8,  Bethesda,  MD  20892. 

A  joint  session  of  the  two  committees 
will  be  open  to  the  public  in  Conference 
Room  10  from  8:30  am  to  12:30  pm  for 
orientation  of  members. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
for  discussion  of  confidential  issues 
relating  to  the  review  and  evaluation  of 
individual  programs  and  projects.  These 
discussions  will  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Committee  Name:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Closed:  March  21. 1996, 12:30  to  5:00  pm. 

Agenda:  To  discuss  confidential  issues 
relating  to  the  review  and  evaluation  of 
individual  extramural  programs  and  projects. 

Committee  Name:  Board  of  Scientific 
Counselors,  National  Cancer  Institute. 

Qosed:  March  21, 1996, 12:30  to  5:00  pm. 

Agenda:  To  discuss  administrative 
confidential  site  visit  reports  pertaining  to 
laboratories  in  the  Divisions  of  Basic  and 
Clinical  Sciences. 

Information  pertaining  to  the  meetings  may 
be  obtained  from  Dr.  Paulette  Gray,  Executive 
Secretary.  National  Cancer  Institute  Board  of 
Scientific  Advisors,  National  Cancer 
Institute,  6130  Executive  Blvd.,  EPN,  Rm  600. 
Bethesda,  MD  20892,  (301-496-4218). 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance  such  as 
sign  language  interpretation  or  other 


National  Heart,  Lung,  and  Blood 
Inatituta;  Notica  of  a  Cloaad  Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Review  on  the  Early  Natural 
History  of  Arteriosclerosis. 

Date:  March  28, 1996. 

Time:  11  a.m. 

Place:  DoubleTree  Hotel,  300  Army  Navy 
Drive,  Arlington,  Virginia. 

Contact  Person:  C-  James  Scheirer.  Ph.D., 
Two  Rockledi^  Center,  Room  7220, 6701 
Rockledgs  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0266. 

Purpose/Agenda:To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  February  26, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-4742  Filed  2-29-96;  8:45  am) 
BHXMQ  CODE  4140-01-M 


National  Inatltute  of  Allergy  and 
Infactloua  Diaeaaes;  Notice  of  Cloaed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
panel  (SEP)  meeting: 

Name  of  SEP:  Cooperative  Clinical  Trial  in 
Adult  Transplantation. 

Dkite;March21,1996. 

Time:  10:30  a.m. 

Place:  Solar  Bldg.,  Room  4A07, 6003 
Executive  Boulevard,  Bethesda,  MD  20892. 


Contact  Person:  Dr.  Kevin  Callahan, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Ro«n  4C20, 
Bethesda,  MD  20892-7610,  (301)  496-8424. 

Purpose/Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  tlie  provisions  set  forth  in  sactimis 
552b(cX4)  and  552b(cNe),  Tide  5,  U.S.C 
Applications  and/or  projxMals  and  the 
discussions  could  reveal  confidential  trade 
seoetf  ot  commercial  property  such  as 
patentable  material  and  peraonal  infannation 
individuals  asaociated  with  die  applicationa 
and/or  proposals,  the  discloniie  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
(Catalog  of  Fedexml  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Reteaich;  93.856, 
Microbiology  and  Inisctious  Diaeaaes 
Research.  National  Institute  of  Heahh.) 

Dated:  February  26, 1996. 
Susan  K.  FcMbmb, 


Committee  Management  Ofpcer,  NBi. 
[PR  Doc  9e-4743  Filed  2-29-96;  8;45  am] 

ENvMon  of  RaaaarSh  Qranta;  NoHoa  Of 


Pursuant  to  Secticm  10(d)  of  Ae 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Researdi  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Mune  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  14, 1996. 

Time:  10  a.m. 

Place:  Holiday  Inn,  Betlwsda,  MD. 

Contact  Person:  Dr.  Herman  Teitelbaim), 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5190,  Bethesda. 
Maryland  20892,  (301)  435-1254. 

Mune  of  SEP:  Clinical  Sciences. 

Date:  March  20, 1996. 

Time:  10  a.m. 

Place:  NIH,  Rockledge  2,  Room  4218, 
Telephone  Conference. 

Contact  Person:  Dr.  Shirley  Hilden, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4218,  Bethesda, 
Maryland  20892,  (301)  435-1198. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  25, 1996. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Bediesda,  MD. 

Contact  Person:  Dr.  Lillian  Pubols, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5184,  Bethesda, 
Maryland  20892,  (301)  435-1255. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  26-27, 1996. 

Time:  8  a.m. 

Place:  The  Courtyard  by  Marriott, 
Rockville,  MD. 


Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4200,  Bethesda, 
Maryland  20892,  (301)  435-1219. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  28, 1996. 

Time:  8  a.m. 

Place:  American  Iim.  Bethesda,  MD. 

Contact  Person:  Dr.  Nicholas  Mazarella, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5128.  Bethesda, 
Maryland  20892,  (301)  435-1018. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  29, 1996. 

rime:  9  a.m. 

Hace:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  )ana  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5158,  Bethesda,  Maryland  20892,  (301) 
435-1245. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date.AprillS,  1996. 

Time:  10  a.m. 

Place:  NIH,  Rockledge  2,  Room  5200, 
Telephone  Conference. 

Contact  Person:  Dr.  Robert  Welier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5200,  Betheada, 
Maryland  20892,  (301)  435-1259. 

The  meetings  will  be  cloeed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cM4)  and  552b(cX6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  discloeura 
of  which  would  constitute  a  clearly 
unwarranted  invaston  of  personal  privacy. 
(Catalog  of  Federal  Dumestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892. 93,893,  National  Institutes  of  Health, 
HHS) 

Dated:  February  23. 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  96-4726  Filed  2-29-96;  8:45  ami 

MLUNG  COOC  4140-01-H 


DIvlaion  of  Raaaarch  Qranta;  Amended 
Notice  of  MeaUng 

Notice  is  hereby  given  of  a  change  in 
the  meeting  April  9-10, 1996,  8:30  a.m.. 
ANA  Hotel,  Washington,  DC,  of  the  Oral 
Biology  and  Medicine  Study  Section  (1), 
which  was  pubUshed  in  the  Federal 
Register  on  February  9, 1996  (61  28  FR 
5006). 

This  meeting  has  been  changed  to 
March  27-28, 1996,  Holiday  hm  Old 
Town,  Alexandria,  Virginia.  As 
previously  announced  the  meeting  will 
begin  at  8:30  a.m.  and  is  closed  to  the 
pubhc. 


Dated:  February  23, 1996. 
Susan  K.  Faldmaa. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  96-4744  Filed  2-29-96:  8:45  am] 
■LUNO  coot  414»41-M 


Mvlalon  of  naaearoh  Qranta;  Notlea  of 
Cloaad  Maadnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpoae/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  21-22. 1996. 

Time:  7:00  p.m. 

Place:  Ramada  Inn.  Rockville.  Maryland. 

Contact  Person:  Dr.  Anthony  D.  Carter. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5108,  Bethesda, 
Maryland  20892,  (301)  435-1167 

Name  of  SEP:  Clinical  Sciences. 

Dote.  March  27, 1996. 

rime;  8:30  a.m. 

Place:  Holiday  Iim.  Bethesda.  Maryland 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4110.  Bethesda, 
Maryland  20892.  (301)  435-1784 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  28. 1996. 

Tune;  11:00  a.nj. 

Place:  NIH.  Rockledge  2,  Room  4176, 
Telephone  Conference. 

Contact  Person:  Dr.  Mike  Radtke.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  4176.  Bethesda.  Maryland  20892,  (301 ) 
435-1728. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  April  1.  1996. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  5124. 
Telephone  Conference. 

Contact  Person:  Dr.  Everett  Sinnett. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5124.  Bethesda, 
Maryland  20892,  (301)  435-1016. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date;April4,  1996. 

Time:  2.00  p.m. 

I^ace:  NIH.  Rockledge  2.  Room  5124, 
Telephone  Conference. 

Contact  Person:  Dr.  Everett  Sinnett. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5124.  Bethesda. 
Maryland  20892.  (301)  435-1016. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date;  April  10.  1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4154, 
Telephone  Conference 

Contact  Person:  Dr.  Gopa  Rakhif .  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
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Room  4154.  Bathesda.  Maiyland  20692,  (301) 
435-1721. 

Tha  moetingB  will  be  closed  in  accordance 
with  die  provisions  set  forth  in  sections 
552b(cM4)  and  552b(cX6).  Title  5,  U.S.C 
AppUoiticnis  and/or  ptopoaals  and  the 
discttssiaos  could  reveal  confidential  trade 
sacrata  or  commercial  property  such  as 
patentable  material  and  personal  information 
oonceming  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.306. 93.333, 93.337, 93.393- 
93.396. 93.837-93.844, 93.846-93.878, 
93.892. 93.  893.  National  Institutes  of  Health, 
HHS) 

Date:  February  23. 1996. 
SmnK-ftUmma, 
Committee  ManagBment  Officer,  NK. 
[FR  Doc  96-4745  Filed  2-29-46;  8:45  am) 
I  ooee  4i4a-tt-M 
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DEPARTMEKT  OF  THE  INTERIOR 

Ftoh  and  WlWHe  Service 

Endwigerad  and  Threetened  Speeiee 
Penntt  Applicattoii 

AOENCV:  Fiah  and  Wildlife  Service, 
Interior.  | 

ACTION:  Notice  of  Availability. 

Notice  of  Availability  of  the  Final 
Joint  Environmental  Impact  Statement 
(EIS)  and  Environmental  Impact  Report 
(EIR)  on  the  proposed  issuance  of  an 
incidental  take  permit  for  the 
endangered  Stephens'  Kangaroo  Rat 
(SKR)  in  Western  Riverside  Coimty.- 
Califbmia.  The  Record  of  Decision  will 
be  published  no  sooner  than  30  days 
from  this  notice. 

summary:  This  notice  advises  the  public 
that  the  Final  Joint  EIS/EIR  on  the 
application  to  incidentally  take  SKR  is 
available  for  public  review.  The 
Riverside  County  Habitat  Ck>nservation 
Agency  (RCHCA)  has  appUed  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
a  30-year  Incidental  Take  Permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act.  Publication  of 
the  Record  of  Dedsicm  and  issuance  of 
the  permit  will  occur  no  sooner  than  30 
days  from  this  notice.  This  notice  is 
provided  pursuant  to  section  10  of  the 
Act  and  the  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 
FOR  FURTHER  MFORMATKM  CONTACT:  Pete 
Sorenaen.  Endangered  Species  Division, 
Qiief,  U.S.  Fish  and  Wildlife  Service. 
CarUbed  Held  Office.  2730  Loker  Ave. 
West.  Carlsbad.  California  92008.  (619) 
431-9440). 

Individuals  wishing  copies  of  this 
Final  EIS/EIR  should  immediately 


contact  the  RCHCA  at  (909)  275-1100. 
Documents  will  be  available  for  pubUc 
inspection  by  appointment  during 
normal  business  hours  (8  a.m.  to  5  p.m.. 
Monday  through  Thursday)  at  the 
RCHCA.  4080  Lemon  Street.  12th  Floor. 
Riverside,  California,  92501.  Documents 
will  also  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  (8  am  to  5  pm. 
Monday  through  Friday)  at  the  Service 
Office  at  the  above  referenced  address 
and  telephone.  A  letter  announcing 
availability  of  the  Final  Joint  EIS/EIR 
has  been  sent  to  all  agencies  and  parties 
who  previously  received  notice  of 
availability  of  the  Draft  EIS/EIR,  and/or 
who  requested  a  copy  of  the  Draft  EIS/ 
EIR  or  commented  on  the  Draft  EIS/EIR. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  listed  the  SKR  as  an 
endangered  species,  on  October  31. 
1988  (53  FR  38485),  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  Under  the  Act.  no 
person  may  harass,  harm,  pursue,  himt. 
shoot,  wound,  kill,  trap,  capture  or 
collect  the  species,  or  attempt  to  engage 
in  such  conduct  (16  USC  1538).  The 
Service,  however,  may  issue  permits  to 
conduct  activities  involving  endangered 
species  imder  certain  circiunstances, 
including  carrying  out  scientific 
purposes,  enhancing  the  propagation  or 
survival  of  the  species,  or  incidentally 
taking  the  species  in  connection  with 
otherwise  lawful  activities.  Regulations 
governing  permits  are  in  50  CFR  17.22. 
17.23,  and  17.32. 

The  RCHCA  presently  has  a  short- 
term  10(a)(1)(B)  permit  from  the  Service 
to  incidentally  take  SKR's  in  coimection 
with  various  proposed  public  and 
private  projects  in  the  western  portion 
of  Riverside  County.  Under  the  program 
established  through  this  interim  permit, 
SKR  habitat  in  public  and  private 
ownership  is  being  acquired  and 
managed  for  the  long-term  benefit  of  the 
species.  Acquisition  of  private  lands  is 
funded  in  part  from  mitigation  fees 
collected  by  the  RCHCA  as 
developments  proceed.  As  intended 
when  the  interim  permit  was  granted  in 
August  1990,  the  RCHCA  is  applying  to 
the  Service  for  a  30-year  incidental  take 
permit  for  the  same  purposes.  The  area 
covered  by  the  proposed  30-year  permit 
will  include  much  of  the  historical 
range  of  the  SKR  in  Riverside  Coimty 
and  will  allow  development  to  proceed 
on  15,000  acres  of  occupied  SKR 
habitat.  The  permit  application  was 
received  on  April  14, 1995,  and  was 
accompanied  by  the  Long-term  SKR 
Habitat  Conservation  Plan  that  details 


proposed  measures  to  minimize, 
monitor,  and  mitigate  impacts  of  the 
proposed  take  of  SKR. 

Ine  appUcants  propose  to  minimize 
and  mitigate  the  impacts  of  take  by 
ensurii^  that  the  seven  proposed  Core 
Reserves  are  estabUshed  by  completing 
the  acquisitions  and  securing  the 
remaining  agreements  necessary  to 
conserve  the  remaining  private  lands  in 
those  reserves.  The  habitat  within  the 
reserves  will  be  conserved  by  restricting 
any  take  within  the  Core  Reserves.  To 
help  manage  the  reserves  the  non- 
wasting  endowments  or  equivalent 
annual  funding  sources  will  be 
establidied  in  the  amoimt  of  $6,000,600. 
Through  cooperative  agreements  with 
BLM.  the  Core  Reserves  will  be 
expanded  to  15.000  acres  of  occupied 
SKR  habitat.  • 

The  funding  for  the  implementation 
of  the  plan  will  be  provided  through  a 
combination  of  local.  Federal  and  State 
contributions.  Federal  and  State 
agencies  will  provide  $2.5  million  in 
land  acquisition  funding  and  "in  lieu" 
land  management  services,  and  a 
matching  ^d  of  $1.6  million  towards 
ppanning  the  plan.  BLM  will  provide 
10.700  acres  of  Federal  land  for 
exchange,  which  will  then  be  sold  to 
ptiTchase  an  additional  2,500  acres  of 
occupied  SKR  habitat  adjacent  to  the 
current  reserves.  The  State  will  provide 
partial  management  for  the  state  lands  at 
San  Jacinto/Perris  Core  Reserve  and 
through  a  cooperative  effort  with 
RCH(L\  try  to  reduce  or  eliminate  the 
balance  of  management  funds  required 
for  this  reserve. 

The  imderlying  purpose  or  goal  of  the 
proposed  action  is  to  develop  a  program 
designed  to  ensure  the  continued 
existence  of  the  species,  while  resolving 
potential  conflicts  that  may  arise  from 
otherwise  lawful  private  and  public 
improvement  projects. 

Development  of  the  Final  EIS/EIR 

This  draft  Joint  EIS/EIR  has  been 
developed  cooperatively  by  the  Service, 
Carlsbad  Field  Office  (lead  agency);  and 
the  RCHCA. 

In  the  development  of  this  Final  Joint 
EIS/EIR.  the  Service  has  initiated  action 
to  assure  compliance  with  the  purpose 
and  intent  of  Uie  National 
Environmental  PoUcy  Act  of  1969 
(NEPA).  as  amended.  Scoping  activities 
were  undertaken  preparatory  to 
developing  the  Draft  EIS/EIR  with  a 
variety  of  Federal.  State,  and  local 
entities.  A  Notice  of  Intent  to  prepare 
the  EIS/EIR  was  published  in  the 
Federal  Re^ster  on  March  2. 1993. 

The  RCHCA 's  preparation  of  the  long- 
term  HCP  has  been  on-going  since  the 
short-term  permit  was  authorized.  In 


March  1993.  the  Service  and  the  RCHCA 
initiated  a  joint  scoping  process  for  the 
preparation  of  a  combined  EIS/EIR  in 
anticipation  of  the  Service  receiving  a 
permit  application  for  a  30-year  Section 
10(a)  permit  for  incidental  take  SKR. 
The  scoping  process  was  initiated  in 
accordance  with  NEPA  to  solicit 
comments  on  issues  and  alternatives  to 
be  addressed  in  the  EIS/EIR.  Because  of 
the  extended  two-year  scoping  process, 
the  Draft  Scoping  Report  was  prepared 
to  update  public  knowledge  of  the 
scoping  process.  This  report 
summarized  the  2-year  scoping  process, 
identified  the  scoping  issues  raised  by 
interested  parties  at  public  meetings  and 
in  written  statements,  and  outlined  the 
issues  and  alternatives  to  be  addressed 
in  the  Draft  EIS/EIR.  The  availability  of 
the  Draft  Scoping  Report  was  published 
in  the  Federal  Register  on  March  24. 
1995. 

A  Notice  of  Availability  of  a  Draft  EIS/ 
EIR  and  receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  SKR  in 
Western  Riverside  County.  California 
was  published  in  the  Federal  Register 
August  4. 1995. 

Potential  consequences,  in  terms  of 
adverse  impacts  and  benefits  associated 
with  the  implementation  of  each 
alternative,  were  described  in  the  Draft 
EIS/EIR.  The  Service  received  39  letters 
of  comment  on  the  Draft  EIS/EIR  that 
primarily  focused  on  the  following 
subject  areas:  (1)  The  range  of 
alternatives  in  the  document;  (2) 
inadequate  analysis  of  effects  to  SKR. 
effects  on  local  General  Plans,  effects  on 
local  economic  conditions,  cumulative 
effects,  and  growth-inducing  effects;  (3) 
mitigation  measures  for  effects  to  SKR; 
(4)  population  viability  analysis  model; 
and  (5)  analysis  of  funding 
requirements,  sources  and  assurances. 

The  Responses  to  Conunents 
document  for  the  FEIS/EIR  contains 
copies  of  all  comments  received  and 
responses  to  all  comments  received. 
Issues  and  potential  consequences 
remain  constant  bom  the  Draft  to  the 
Final  EIS/EIR. 

Alternatives  Analyzed  in  the  Final  EIS/ 
EIR 

Four  alternatives  were  considered  for 
analysis  in  the  Final  EIS/EIR:  (1) 
Proposed  Action^*roject  (approve  and 
implement  the  Long-term  SKR  HCP);  (2) 
Expanded  Conservation/Protection 
(conserve  additional  SKR  habitat);  (3) 
Existing  Reserves/Public  Cands  (focus  of 
SKR  habitat  already  protected);  and  (4) 
a  No  Project/No  Action  Alternative 
(assume  no  regional  program).  Issuance 
of  the  pormit  with  the  mitigating, 
minimizing,  and  monitoring  measures 
outlined  in  the  Proposed  Action/Project 
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alternative  is  the  Service's  preferred 
action  and  is  discussed  above.  Key 
issues  addressed  in  the  Final  EIS/EIR 
are  identified  as  the  effects  that 
implementation  of  various  alternatives 
would  have  upon:  (1)  The  endangered 
SKR;  (2)  other  wildlife  and  their 
habitats;  (3)  land  uses  and  general  plans; 
(4)  provision  of  public  facilitie*!, 
services  and  utilities;  and  (5)  social  and 
economic  conditions.  In  addition,  a 
second  assessment  of  funding  was 
prepared  in  response  to  comments  on 
the  Draft  EIS/EIR.  ^ 

Each  alternative  was  evaluated  for  its 
potential  to  result  in  significant  adverse 
impacts,  and  the  adequacy  or 
inadequacy  of  the  proposed  measures  to 
avoid,  minimize,  and  substantially 
reduce  the  effects. 

Dated:  February  22, 1996. 
Thomas  Dwyer, 

Deputy  Regional  Director.  Reffon  1,  Portland, 
Oregon. 

[FR  Doc.  96-4496  Filed  2-29-96;  8:45  am) 

8«.LM0  COOC  4310-66-* 


Extension  of  the  Public  Comment 
Period  for  the  "Black-footed  Ferret 
Survey  Quidelinee  for  Oil  and  Gas 
Activities  In  Wyoming  for  Compliance 
With  the  Endangered  Species  Acf ' 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACnON:  Notice  of  extension  of  comment 
period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
is  extending  the  comment  period  for 
review  of  the  draft  "Black-footed  Ferret 
Survey  Guidelines  For  Oil  And  Gas 
Activities  In  Wyoming  For  Compliance 
With  The  Endangered  Species  Act." 

DATES:  Comments  on  the  draft 
guidelines  must  be  received  on  or  before 
March  15. 1996.  to  ensure  they  receive 
consideration  by  the  Service 

ADDRESSES:  Persons  wishing  to  review 
the  draft  guidelines  may  obtain  a  copy 
by  contacting  the  Field  Supervisor, 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  4000  Morrie  Avenue. 
Cheyenne.  Wyoming  82001.  Written 
comments  and  materials  regarding  the 
draft  guidelines  should  be  sent  to  the 
Field  Supervisor  at  the  Cheyenne 
address  given  above.  Conunents  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Davis  (see  ADDRESSES  above),  at 
telephone  307/772-2374. 


SUPPLEMENTARY  INFORMATKM: 

Background 

The  Fish  and  Wildlife  Service 
(Service)  published  a  Notice  of 
Availability  of  the  draft  "Black-footed 
Ferret  Survey  Guidelines  for  Oil  and 
Gas  Activities  in  Wyoming  for 
Compliance  with  the  Endangered 
Species  Act"  which  appeared  in  the 
Federal  Register  on  January  30.  1996 
(61  FR  3051).  It  established  a  public 
comment  period  ending  on  February  29, 
1996.  Requests  for  extending  the 
comment  period  have  been  received 
from  persons  that  have  indicated  that  30 
days  is  not  sufficient  time  to  review  and 
comment  on  the  Guidelines.  The 
comment  period  is,  therefore,  extended 
to  march  15,  1996. 

Public  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  draft  guidelines  described  above. 
All  comments  received  by  the  date 
specified  in  the  DATES  section  above 
will  be  considered  prior  to  approval  of 
the  guidelines. 

Dated:  February  23, 1996. 
Terry  T.  Terrell, 

Deputy  Regional  Director.  Denver.  CO 
jFR  Doc.  96-4806  Filed  2-29-96;  845  am) 
HUJNQ  coot  491»46-ai 


Bureau  of  Land  Management 
[irr-054-1040-00-24-1A] 

Land  Closure;  Utah 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  closure  and  restriction 
on  public  land. 

SUMMARY:  Notice  is  hereby  given  that, 
effective  immediately  and  until  further 
notice,  the  last  1,000  feet  of  the  road 
leading  to  the  warm  springs,  near  Gandy 
Utah,  located  in  the  SWV«  of  Sec.  31.  T. 
15  S.,  R.  19  W.  S.L.B.M..  Utah,  is  closed 
to  all  vehicular  traffic.  Personnel  that 
are  exempt  from  the  closure  include  any 
federal,  state,  or  local  officer,  or  member 
of  any  organized  rescue  or  fire  fighting 
force  in  the  performance  of  an  official 
duty,  or  any  person  authorized  by  the 
Bureau.  Foot  traffic  will  be  allowed. 

The  purpose  of  the  closure  is  to 
protect  the  riparian  and  wildlife  values 
associated  with  the  spring  and  to  reduce 
erosion  caused  by  vehicle  travel  on  this 
section  of  road. 

The  authority  for  this  closure  is  the 
Code  of  Federal  Regulations.  Title  43 
Subpart  8364.1. 

FOR  FURTHER  INFORMATION  CONTACT:  Rex 
Rowley,  House  Range  Resource  Area 
Manager.  P.O.  Box  778  Fillmore.  UT 
84631  or  Phone  801-743-6811. 
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DNtack  February  22. 1996. 

DwrMl.nwil 

Ataociate  District  Manager. 

pTR  Doc  96-M12  FUed  2-29-96: 8:45  am] 


Notloe  Of  Meeting;  Lower  Snake  Rhrer 
DMrfet 

AQBICY:  Lower  Snake  River  District. 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting.        


r:  The  Lower  Snake  River 
District  Resource  Advisory  Council  wilj 
meet  on  March  16, 1996  at  9:00  ajn.  to 
begin  developing  proposed  guidelines 
far  managing  livestock  grazing  on  public 
lands.  Hie  Council  will  continue  their 
work  on  the  proposed  guidelines  on 
March  28  and  29  beginning  at  8:30  a.m. 
both  days.  A  public  comment  period 
will  be  held  at  11:00  a.m.  on  all  three 
days. 

DATES:  March  16, 1996,  beginning  at 
9HX)  ajn.;  March  28  and  29, 1996. 
beginning  at  8: 30  a.m. 
AOOnESSES:  The  meetings  will  be  held  at 
the  Bureau  of  Land  Management's  Idaho 
State  Office.  3380  Americana  Terrace. 
Boise,  Idaho  83706. 
FOR  FURTHER  MFORMATION  CONTACT: 
Barry  Rose,  Lower  Snake  River  District 
Office  (208-384-3393). 
BanyKase,  ■ 

PMic  Affairs  Specialist. 
IFR  Doc  96-4809  Filed  2-29-96;  8:45  am] 


Bureau  of  Land  Management 
(OR-030-0e-1220-00:  GP6-0075] 

Notfoa  Of  Moating  Of  Southeastern 
Oregon  Raaourco  Advtsory  Council 

AOBKY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Southeastern  Oregon  Resource 
Advisory  Council  will  be  held  April  1, 
1996  from  8  a.m.  to  9  p.m.  and  April  2, 
1996  from  8  a.m.  to  12  p.m.  at  the 
Hamey  County  Museum  Club  Room,  18 
West  "D"  Street,  Bums.  Oregon. 

At  an  appropriate  time,  the  Council 
Mdll  recess  for  approximately  one  hour 
for  lunch  and  one  and  one-half  hours  for 
dinner.  Public  comments  will  be 
received  from  7  p.m.  to  7:30  pjn.,  April 
1.  Topics  to  be  discussed  are 
administrative  activities  of  the  Coimcil, 
the  Southeastern  Oregon  Resource 
Management  Plan,  and  standards  and 
guidelines  for  livestock  grazing  on 
public  lands. 


DATES:  The  meeting  will  begin  at  8  a.m. 
and  run  to  9  p.m.  April  1. 1996  and  8 
a.m.  to  12  p.m.  April  2. 1996. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Hamey  County  Museum  Club 
Room.  18  West  "D"  Street.  Bums, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonne  Hower,  Bxireau  of  Land 

Management,  Vale  District.  100  Oregon 

Street,  Vale.  OR  97918  (Telephone  541 

473-3144). 

fames  E.  May, 

District  Manager. 

[FR  Doc.  96-4747  Filed  2-29-96;  8:45  am] 

BIUJNG  COM  4310-33-ai 

Bureau  of  Land  Management 

State  Office  kJenUfier  (NM-030-1310- 
01);  (NMNM  84866)  New  Mexico: 
Proposed  Reinstatement  of  Terminatad 
Oil  and  Gas  Lease 

Under  the  provisions  of  PubUc  Law 
97-45 1 ,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  84866  for  lands 
in  Eddy  County.  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  September  1. 1995,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals    ■" 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  I6V3  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920  (30 
use  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  September  1, 1995. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  C.  Olivas.  BLM.  New  Mexico 
State  Office.  (505)  438-7609. 

Dated:  February  22. 1996. 
Becky  C.  Olivas, 

Land  Law  Examiner,  Fluids  Adjudication 
Team  J. 
(PR  Dec.  96-4808  Filed  2-29-96;  8:45  am] 

8ILUNG  CODE  4310-FB-«I 


[NM-070-149(M)1;  NMNM9S248] 

Notica  Of  Realty  Action;  Racraation 
and  Public  Purpose  (RAPP)  Act 
Clasalflcadon,  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  R&PP  lease/patent  of 

public  land  in  Sandoval  County.  New 

Mexico. 

summary:  The  following  described 
public  land  is  determined  suitable  for 
classification  for  leasing  and  patenting 
to  the  Presbyterian  Medical  Siervices 
(Presbyterian),  Cuba,  New  Mexico  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  (R&PP)  Act,  as 
amended  (43  U.S.C.  869  et  seq.). 
Presbyterian  proposes  to  use  the  land 
for  medical  clinic  facilities. 

New  Meiioo  Principal  Meridian 

T.  23  N.,  R.  6  W., 
Sec.  21,  E'/iSEV4NWV4NEV4. 

Containing  S  acres,  more  or  less. 

COMMENT  DATES:  On  or  before  April  15, 
1996  interested  parties  may  submit 
comments  regarding  the  proposed 
leasing  and  conveyance  or  classification 
of  the  lands  to  the  Bureau  of  Land 
Management  at  the  following  address. 
Any  adverse  conunents  will  be  reviewed 
by  the  Bureau  of  Land  Management, 
Farmington  District  Manager,  1235 
LaPlata  Highway,  Farmington,  NM 
87401,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  becomes  the  final  determination 
of  the  Department  of  the  Interior  and 
efiiactive  April  29, 1996. 
FURTHER  information:  Information 
related  to  this  action  including  the 
environmental  assessment,  is  available 
for  review  at  the  Bureau  of  Land 
Management,  Farmington  District 
Office,  1235  LaPlata  Highway, 
Farmington,  NM  87401. 

supplementary  information: 
Publication  of  this  notice  segregates  the 
public  land  described  above  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  leasing  and 
conveyance  under  the  Recreation  and 
Public  Piuposes  Act  and  leasing  under 
the  mineral  leasing  laws  for  a  period  of 
two  (2)  years  from  date  of  this 
publication  in  the  Federal  Register.  The 
segregative  affect  will  terminate  upon  ■ 
issuance  of  the  lease  and  patent  to 
Presbyterian,  or  two  (2)  years  from  the 
date  of  this  publication,  whichever 
occurs  first. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms: 


1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
appUcable  regulations  of  the  Secretary 
of  the  Interior. 

2.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended,  42  U.S.C.  9601  and  all 
apphcable  regulations. 

3.  Provisions  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

4.  Provisions  that  the  lease  be 
operated  in  compliance  with  the 
approved  Development  Plan. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms: 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals  in 
accordance  with  43  U.S.C.  945. 

2.  Reservation  to  the  United  States  of 
all  minerals. 

3.  All  vaUd  existing  rights,  e.g.  rights- 
of-way  and  leases  of  record. 

4.  Provisions  that  if  the  patentee  or  its 
successor  attempts  to  transfer  title  to  or 
control  over  the  land  to  another  or  the 
land  is  devoted  to  a  use  other  than  that 
for  which  the  land  was  conveyed, 
without  the  consent  of  the  Secretary  of 
the  Interior  or  his  delegate,  or  prohibits 
or  restricts,  directly  or  indirectly,  or 
permits  its  agents,  employees, 
contractors,  or  subcontractors,  including 
without  limitation,  lessees  and 
permittees),  to  prohibit  or  restrict, 
directly  or  indirectly,  the  use  of  any  part 
of  the  patented  lands  or  any  of  the 
fiacilities  whereon  by  any  person 
because  of  such  person's  race,  creed, 
color,  or  national  origin,  title  shall 
revert  to  the  United  States. 

The  lands  are  not  needed  for  Federal 
purposes.  Leasing  and  later  patentii^  is 
consistent  with  ciurent  Bureau  of  Land 
Management  policies  and  land  use 
planning.  The  estimated  intended  time 
of  lease  issuance  is  April  30, 1996,  with 
the  patent  being  issued  upon  substantial 
development  taking  place.  The  proposal 
serves  the  pubUc  interest  since  it  would 
provide  modem  facilities  that  would 
meet  the  medical  needs  of  the 
siuTounding  public. 

Dated:  February  22, 1996. 
Robert  Moore, 

Acting  Assistant  District  Manager  for  Lands 
and  Renewable  Resources. 
[FR  Doc.  96-4724  Filed  2-29-96;  8:45  am] 
MLUNQ  CODE  4310-F»-H 
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[UT-S42-1430-01;  U-S7483] 

Notica,  Direct  Sale  of  PutMic  Lands  and 
Application  to  Purchaaa  the  Mineral 
Estate,  and  Racraation  and  Public 
Purposes  Classlficallon  Tarmlnation, 
WashingtonCounty,  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACDON:  Notice. 

SUMMARY:  The  following  described 
public  lands  have  been  foimd  suitable 
for  sale  under  section  203  of  the  Federal 
Land  PoUcy  and  Management  Act  of 
1976  (90  Stat  2750, 43  U.S.C.  1713),  at 
no  less  than  the  appraised  fair  market 
value.  The  lands  will  not  be  offered  for 
sale  for  at  least  60  days  after  the  date  of 
pubUcation  of  this  notice. 

Sah  Lake  Meridian 

T.  41  S..  R.  13  W., 
Sec.  29,  NV»NEV4NWV«SW«/.. 

W>/iNWV4SW,  N>,<iNWV4SWV«SWV,. 

SWV4NWV4SWV4SWV4: 
Containing  32.50  acres. 

Publication  of  this  notice  segregates 
the  pubUc  lands  described  above  from 
appropriation  under  the  pubUc  land 
laws  and  the  mining  laws.  The 
segregation  will  end  upon  disposition  of 
this  action,  or  270  days  bom  the  date  of 
publication  of  this  notice,  whichever 
occiirs  first. 

This  land  is  being  offered  for  direct 
sale  to  the  City  of  Hurricane,  Utah,  for 
a  municipal  golf  course.  Disposal  of  this 
tract  would  serve  important  public 
objectives,  including  commimity 
expansion  and  economic  development. 
Pursuant  to  Section  209  of  the  Federal 
Land  Pohcy  and  Management  Act  of 
1976  (43  U.S.C.  1719)  the  City  has  made 
apphcation  to  purchase  the  mineral 
estate  of  the  above  described  land. 

The  patent,  when  issued,  would 
reserve  to  the  United  States: 

A  right-of-way  for  ditches  and  canals 
constmcted  imder  the  authority  of  the 
Act  of  August  30. 1890  (26  Stat.  391,  43 
U.S.C.  945  (1970)). 

The  patent  would  also  be  subject  to 
the  following  existing  rights: 

1.  Rights-of-way  to  the  City  of 
Hiuricane  for  a  road  and  powerline, 
serial  nimiber  U-55652.  and  sewer  line, 
serial  niunber  U-44040. 

2.  Right-of-way  to  the  Utah 
Association  of  Municipal  Power  for  a 
powerline,  serial  number  U-72212. 

In  conjunction  with  this  land  sale, 
there  is  an  exchange  being  processed 
with  the  City  of  Hurricane  which    • 
involves  pubUc  lands  adjacent  to  the 
32.5  acres  proposed  for  sale.  These 
lands  are  currentiy  under  a  Recreation 
and  Public  lease.  There  are  155  acres 
currenUy  classified  for  Recreation  and 


Public  Piu^oses,  located  in  the  S'/i 
section  29,  T.  43  S..  R.  13  W.  For  a 
complete  legal  description  of  these 
lands  contact  the  Dixie  Resource  Area 
Office  at  the  address  listed  below.  The 
classification  for  these  lands  will  be 
terminated  upon  issuance  of  a  pwtent 
conveying  titie  to  the  public  lands. 

Detailed  information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Dixie  Resource  Area  Office 
Bureau  of  Land  Management.  345  East 
Riverside  Drive,  St.  George. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register,  interested  f>arties  may 
submit  comments  to  the  Area  Manager, 
Dixie  Resource  Area,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
E)epartment  of  the  Interior. 

Dated:  February  21.  1996. 
leiijr  Meradith, 
District  Manager. 

(FR  Doc.  96-4811  Filed  2-29-96;  8:45  am) 
eaXMQ  OODC  421»40-M 


P&-457-143O-O0] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  efiective 
9:00  a.m.,  February  21, 1996. 

The  plat  representing  the  corrective 
dependent  resurvey  of  portions  of  the 
subdivisional  lines  and  subdivision  of 
section  11.  T.  10  S.,  R.  27  E..  Boise. 
Meridian,  Idaho,  Group  No.  925,  was 
accepted,  February  21.  1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management.  3380  Americana  Terrace. 
Boise,  Idaho.  83706. 

Dated:  February  21. 1996. 
Duone  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho 

IFR  Doc.  96-4810  Filed  2-29-96;  8:45  am) 
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National  Park  Service 

Dayton  Aviation  Heritage  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
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Daytim  Aviation  Heritage  Commissien. 
Notioe  of  this  meeting  is  required  under 
the  Fedval  Advisory  Committee  Act 
(Pub.  L.  92-463). 

MBTMO  DATE  AND  TME:  Monday.  March 
25. 1996;  5:15  p.m.  to  6:30  p.m. 
AMMOKS:  Innerwest  Priority  Board 
umferaocB  room,  1024  West  Third 
Sbeet,  Dayton.  CMo  45407. 
AOBAA  Tones  MCLUDE:  Update  on  the 
park  and  general  management  plan. 
This  business  meeting  will  be  open  to 
the  public.  Space  and  fodlities  to 
aooommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-Gome,  first-served  basis.  The 
Oiairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
Superintendent,  Dayton  Aviation,  one 
week  pricv  to  the  meeting. 
FOR  FUtmCR  MTOraiATION  CONTACT: 
William  Gibson,  Superintendent, 
Dayton  Aviaticm,  National  Park  Service, 
P.O.  Box  9280,  Wright  Brothers  Station, 
Dayton.  Ohio  45409.  or  telephone  513- 
225-7705. 

•UPPLBerTARY  MFORMATION:  The 
Dayton  Aviation  Heritage  Commission 
was  establi^ed  by  Public  Law  102-419, 
October  16. 1992. 

Dated:  Fefaniary  16, 1996. 
WimuaW.SdMBk. 
Fidd  Dinctix,  h4idwest  Field  Ana. 
IFR  Doc  96-4782  Filed  2-29-96;  8:45  am) 
I  Gooa  4ai*-T»-p 


Miaelaalppl  RiverCoordinating 
CoHWHlealon.lieeMnfl 

AQENCV:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 


r:  This  notice  announces  an 
upcoming  meeting  of  the  Mississippi 
River  Coordinating  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Uw  92-463). 

MEETWQ  DATE  AND  TME:  Monday.  April 
1. 1996: 6:30  p.m.  to  9:30  p.m. 
ADDRESSES:  Metropolitan  Council 
Chambers,  230  Fifth  Street  East,  St. 
Paul.  Minnesota. 

An  agenda  for  the  meeting  will  be 
available  by  March  20, 1996,  from  the 
Superintendent  of  the  Mississippi 
National  River  and  Recreation  Area  at 
the  address  below.  Public  statements 
about  matters  related  to  the  Mississippi 
National  River  and  Recreation  Area  will 
be  taken  at  the  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  November  18, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  JoAnn  Kyral, 
Mississippi  National  River  and 
Recreation  Area,  175  East  Fifth  Street. 
Suite  418,  St.  Paul,  Minnesota  55101  or 
telephone  612-290-4160. 

Dated:  February  16, 1996. 
WUiiam  W.  Schenk. 
Field  Director.  Midwest  Field  Area. 
[FR  Doc.  9&-4783  Filed  2-29-96;  8:45  ami 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Cancellation  of  a  Notica  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  on  ttie  Propoaad 
Development  of  ttie  Bull  Mountains 
Mine  No.  1  and  Aesociated  Support 
Facilities,  Musselshell  and  Yelloefstone 
Counties,  Montana 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Cancellation  of  a  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
cancelling  the  notice  published  in  the 
Federal  Register  on  May  9, 1990  (55  FR 
19365)  for  the  preparation  of  an 
environmental  impact  statement  (EIS) 
on  the  proposed  development  of  the 
Bull  Moimtains  Mine  No.  1  and  its 
associated  support  facilities.  Meridian 
Minerals  Company  (Meridian)  had 
submitted  a  permit  application  package 
(PAP)  for  their  proposed  underground 
coal  mine  and  its  associated  support 
facilities,  located  about  35  miles 
northeast  of  Billings.  Montana  and  12 
miles  southeast  of  Roundup,  Montana. 
Decisions  on  the  application  for  a 
Federal  permit  to  mine  coal  and  for  the 
possible  Federal  approval  of  a  mining    - 
plan  are  no  longer  required. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  McMullen,  Environmental  Project 
Manager,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  V/estem 
Regional  Coordinating  Center,  1999 
Broadway.  Suite  3320.  Denver,  Colorado 
80202-5733  (telephone:  303-672-5601). 

Dated:  February  14, 1996. 
Richafd  J.  Seibel, 

Regional  Director,  Western  Regional 
Coordinating  Center. 
IFR  Doc.  96-4800  Filed  2-29-96;  8:45  am) 
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Raqyaat  fOr  Datanninatibn  of  Valid 
Existtng  Rights  Within  the  Wsyna 
National  Forsst 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Notice  of  request  for 
determination  and  invitation  for 
interested  persons  to  participate. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
has  received  a  request  for  a 
determination  that  Buckingham  Coal 
Co.,  Inc.  (the  requester)  has  valid 
existing  rights  (VER)  pursuant  to  section 
522(e)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA) 
to  mine  coal  by  surface  methods  on  25.2 
acres  of  Federal  land  within  the  Wayne 
National  Forest  in  Perry  County,  Ohio. 
By  this  notice,  OSM  is  inviting 
interested  persons  to  participate  in  the 
proceeding  and  to  submit  relevant 
factual  information  on  the  matter. 

DATES:  OSM  will  accept  written 
comments  on  this  request  until  5:00 
p.m.  local  time  on  April  15, 1996. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Appalachian  Regional  Coordinating 
Center,  Room  218,  Three  Parkway 
Center,  Pittsburgh,  PA  15220. 

The  Administrative  Record  for  this 
request  is  available  for  review  at  both 
the  address  above  and  OSM's  Columbus 
Office,  Eastland  Professional  Plaza,  4480 
Refugee  Road,  Suite  201,  Columbus, 
Ohio  43232  during  normal  business 
hours,  Monday  through  Friday, 
excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Michael,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Appalachian  Regional  Coordinating 
Center,  Room  218,  Three  Parkway 
Center,  Pittsburgh,  PA  15220. 
Telephone:  (412)  937-2867. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  VER  Requirements 
fbr  National  Forest  Lands 

Section  522(e)  of  SMCRA  (30  U.S.C. 
1272(e))  prohibits  surface  coal  mining 
operations  on  certain  lands  unless  a 
person  has  VER  to  conduct  such 
operations  or  unless  the  operation  was 
in  existence  on  August  3, 1977.  Section 
522(e)(2)  applies  the  prohibition  to 
Federal  lands  within  the  boundaries  of 
any  national  forest  unless  the  Secretary 
of  the  Interior  finds  that  there  are  no 
significant  recreational,  timber, 
economic,  or  other  values  that  may  be 
incompatible  with  surface  coal  mining 
operations  and  the  surface  operations 
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and  impacts  are  incident  to  an 
underground  coal  mine. 

Under  section  523  of  the  Act  and  30 
CFR  740.11.  the  approved  State  program 
(including  the  State  definition  of  VER) 
applies  to  all  Federal  lands  within 
States  with  approved  regulatory 
programs.  However,  under  30  CFR 
745.13.  the  Secretary  has  exclusive 
authority  to  determine  VER  for  surface 
coal  mining  and  reclamation  operaticHis 
on  Federal  lands  within  the  boundaries 
of  the  areas  specified  in  paragraphs 
(e)(1)  and  (eK2)  of  section  522  of  the 
Act.  OSM  reaffirmed  these  basic 
principles  in  the  preamble  to  the 
suspension  notice  concemuig  VER 
published  on  November  20. 1986  (51  FR 
41954)  with  the  caveat  that,  in  States 
with  an  all-permits  standard  fat  VER, 
OSM  would  apply  the  standard  as  if  it 
contained  a  good-fioith  component. 

(%io  represents  a  spedai  case  in  that 
OSM  is  not  restricted  to  use  of  the  State 
program  definition  of  VER.  In  situations 
in  which  application  of  the  State 
definition  would  result  in  a  denial  of 
permission  to  conduct  surface  coal 
mining  operations,  OSM  may  rely  on  a 
takings  standard,  in  accordance  with 
BehnUe  Mining  Co.  v.  Lujan,  No.  C-1- 
89-790  (SJ3.  Olio  1991).  Afof.  for 
.  recons.  granted,  Sept.  18, 1992.  In  other 
words,  OSM  may  fibad  that  a  person  has 
VER  if  application  of  the  prohibitions  of 
section  522(e)  of  the  Act  would  result  in 
a  compensable  taking  under  the  Filth 
and  Fourteenth  Amendments  to  the  U.S. 
Constitution. 

n.  Request  fbr  VER  Determinatioa 

By  letter  dated  August  14, 1995,  James 
F.  Graham  of  Buckingham  Coal 
Company.  Inc.  requested  that  OSM 
determine  whether  he  has  VER  to 
remove  the  No.  6  coal  seam,  using  block 
cut.  contour,  and  area  mining  mediods, 
bom  25.2  acres  located  with^  the 
Wayne  National  Forest  in  Perry  County, 
Ohio.  The  requester  alleges  that  he  is 
the  lessee  of  all  coal  underlying  this 
tract.  The  United  States.of  America 
purchased  the  surface  rights  fiom  Daniel 
C.  Jenkins,  Jr.  and  other  interested 
parties  on  April  24, 1967,  and  from 
Edward  G.  Blaire  on  May  1, 1967.  The 
land  is  currently  managed  by  the  U.S. 
Department  of  AgriciUture  as  part  of  the 
Wavne  National  Forest. 

Ine  property  extends  from  north  to 
south  along  an  ephemeral  tributary  of 
Puae  Run  and  is  about  1.8  miles 
northeast  of  the  city  of  Shawnee,  Ohio. 
Its  southern  limit  is  adjacent  to  County 
Route  43.  The  center  of  the  property  Ues 
on  the  boundary  between  Sections  11 
and  14  on  the  New  Straightsville,  Ohio 
USGS  Quadrangle,  Its  southern  limit  is 
adjacent  to  County  Route  43. 


OSM  invites  interested  persons  to 
provide  factual  information  as  to 
whether  the  requester  has  the  property 
right  to  mine  by  the  proposed  methods. 
OSM  also  solicits  comment  on  whether 
the  request  meets  the  VER  criteria  of  the 
approved  Ohio  program,  as  defined  in 
OAC  1501:13-1-02  of  the  Ohio 
Administrative  Code;  or  whether 
application  of  the  prohibitions  in 
section  522(e)(2)  of  SMCRA  or  OAC 
1501:13-3-03  of  the  Ohio 
Administrative  Code  would  ctmstitute  a 
compensable  taking  of  property  imder 
the  Fifth  and  Fourteendi  Amendments 
to  the  U.S.  Constitution. 

If  OSM  determines  that  Ae  requester 
has  VER,  he  may  apply  for  a  permit 
from  the  (%io  Department  of  Natural 
Resources,  which,  if  granted,  would 
authorize  surface  coal  mining 
operadons  on  the  property  in  question. 
If  OSM  detennines  that  tbe  requester 
does  not  have  VER,  no  permits  may  be 
issued  for  surface  coal  mining 
operations.  However,  the  lack  of  VER 
would  not  prohibit  issuance  of  a  permit 
ht  underground  coal  mining  tolerations, 
provided  the  Secretary  determines  that 
such  operaticms  are  compatible  with  the 
recreational,  timber,  economic  and 
other  values  associated  with  this 
property. 

Dated:  February  7, 1996. 
RonRackar, 

Acting  Regional  Director,  Appalachian 
Regiona]  Comdinating  Center. 
(FR  Doc  96-4799  Filed  2-29-96;  8:45  ami 
■auio  oooc  4>ia.SMi 


DEPARTMENT  OF  JUSTICE 

OfHca  of  Justica  Programs 

Burssu  of  Justica  Assistanca 

Agency  Infonnation  Collection 
Actlvltlas:  Proposed  Collection; 
Conrniant  Raqiiast 

ACTION:  Notice  of  information  collection 
imder  review;  Edward  Byrne  Memorial 
State  and  Local  Law  Enforcement 
Assistance  Program. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubhshed  in  the  Federal 
Reigister  and  allowed  60  days  for  public 
comment. 

The  piupose  of  this  notice  is  to  allow 
an  additional^O  days  for  public 
comments  from  the  date  Usted  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
Mrith  5  Code  of  Federal  Regulation, 


§  1320.10.  Written  comments  and/or 
suggestions  regarding  the  item(8) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Office  of  Regulatory  AfEairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division. 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850. 1001  G  Street  NW., 
Washington.  DC  20530.  Additimaally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
foUowine  points: 

(1)  Evduate  whether  the  proposed 
collection  of  infofmaticm  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  infonnation  will 
have  practical  utihty; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  me  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  proposed  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection. 
Edward  Byrne  Memorial  State  and  Local 
Law  Enforcement  Assistance  PrMram. 

(3)  The  agency  form  number,  ifany. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Justice 
Assistance.  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  Local  or  Tribal 
Governments.  Other:  None. 

This  collection  contains  the  "Program 
Guidance  and  Application  ICit"  the 
states  will  use  to  apply  for  grants  under 
the  Edward  Byrne  Memorial  State  and 
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Local  Law  Enfoioement  Assistance 
Prooam. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  far  an  average  respondent  to 
raspand.  56  respondents:  Items  (a-d)  at 
10  minutes  per  response,  item  (e)  at  60 
hours  per  respraiae,  item  (i)  at  30 
minutes  per  response,  and  item  (g)  10 
minutes  per  response.    . 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection.  26329  annual  burden  hours. 

Public  comment  on  this  proposed 
infarmatian  collection  is  strongly 
encouraged. 

Datad:  Fabniaiy  26. 1996. 
labartB-Brins, 
Department  Oeaiaitce  Officer,  United  States 
Departmatt  offiutice. 
IFR  Doc.  96-4725  Filad  2-29-96;  8:45  am] 
OOOC  4«t«-1S-« 


Immigration  and  NaturaHzatton  Service 
PNS  Na  1746-aS;  AQ  Order  No.  2011-Oq 
RM 1115-AE2S  i 

Exianaion  of  Doslgnadon  of  Ut)eria 
Under  TamponHy  Protected  Status 


UMI 


AQENCV:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION;  Notice. 

SUMMARY:  This  notice  extends,  until 
March  28. 1997.  the  Attorney  General's 
designation  of  Liberia  under  the 
Temporary  Protected  Status  (TPS) 
program  provided  for  in  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended  ("the  Act").  Accordingly, 
eligible  aliens  who  are  nationals  of 
Litoia,  or  who  have  no  nationaUty  and 
who  last  habitually  resided  in  Liberia, 
may  re-register  for  Temporary  Protected 
Status  and  extension  of  employment 
authorization.  This  re-registration  is 
limited  to  persons  who  already  have 
registered  for  the  initial  period  of  TPS 
which  ended  on  March  27, 1992.  In 
addition,  some  Liberians  may  be  eligible 
for  late  initial  registration  pursuant  to  8 
CFR  240.2(f)(2). 

EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  on  March  29, 
1996,  and  will  remain  in  effect  until 
March  28, 1997.  The  primary  re- 
registration  procedures  become  effective 
on  March  1, 1996,  and  will  remain  in 
effect  until  April  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin,  Adjudications  Officer, 
Immigration  and  Naturalization  Service. 
Room  3214,  425  I  Street,  N\V., 
Washington,  DC  20536,  telephone  (202) 
514-5014. 


SUPPLEMENTARY  INFORMATION:  Under 
section  244A  of  the  Act,  as  amended  by 
section  302(a)  of  PubUc  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.C.  1254a),  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General,  or  who  have  no 
nationahty  and  who  last  habitually 
resided  in  that  state.  The  Attorney 
General  may  designate  a  state  upon 
finding  that  the  state  is  experiencing 
ongoing  armed  conflict,  environmental 
disaster,  or  certain  other  extraordinary 
and  temporary  conditions  that  prevent 
nationals  or  residents  of  the  country 
from  returning  in  safety. 

Effective  on  March  27, 1991,  the 
Attorney  General  designated  Liberia  for 
Temporary  Protected  Status  for  a  period 
of  12  months,  56  FR  12746.  The 
Attorney  General  extended  the 
designation  of  Liberia  under  the  TPS 
program  for  additional  12-month 
periods  until  March  28, 1996,  60  FR 
16163. 

This  notice  extends  the  designation  of 
Liberia  imder  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act.  This 
notice  also  describes  the  procedures 
which  eligible  aliens  who  are  nationals 
of  Liberia,  or  who  have  no  nationahty 
and  who  last  habitually  resided  in 
Liberia,  must  comply  with  in  order  to 
re-register  for  TPS. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Liberia's  TPS 
designation,  late  initial  registrations  are 
possible  for  some  Liberians  imder  8  CFR 
240.2(f)(2).  Such  late  initial  registrants 
must  have  been  "continuously 
physically  present"  in  the  United  States 
since  March  27, 1991,  must  have  had  a 
valid  immigrant  or  non-immigrant 
status  during  the  original  registration 
period,  and  must  register  no  later  than 
30  days  from  the  expiration  of  such 
status. 

An  Application  for  Employment 
Authorization,  Form  1-765,  must  always 
be  filed  as  part  of  either  a  re-registration 
or  as  part  of  a  late  initial  registration 
together  with  the  Application  for 
Temporary  Protected  Status,  Form  I- 
821.  The  appropriate  filing  fee  must 
accompany  Form  1-765  unless  a 
properly  documented  fee  waiver  request 
is  submitted  to  the  Immigration  and 
NaturaUzation  Service  or  unless  the 
applicant  does  not  request  employment 
authorization.  The  Immigration  and 
Naturalization  Service  requires  TPS 
registrants  to  submit  Form  1-765  for 
data-gathering  purposes.- 


Notice  dTExtmsion  of  Designation  of 
Liberia  Under  the  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  sections  244A 
of  the  Immigration  and  Nationahty  Act, 
as  amended,  (8  U.S.C.  1254a),  and 
pursuant  to  sections  244A(b)(3)  (A)  and 
(C)  of  the  Act,  I  have  had  consultations 
with  the  appropriate  agencies  of  the 
Government  concerning  (a)  the 
conditions  in  Liberia;  and  (b)  whether 
permitting  nationals  of  Liberia,  and 
ahens  having  no  nationahty  who  last 
habitually  resided  in  Liberia,  to  remain 
temporarily  in  the  United  States  is 
contrary  to  the  national  interest  of  the 
United  States.  As  a  restdt,  I  determine 
that  the  conditions  for  the  original 
designation  of  Temporary  Protected 
Status  for  Liberia  continue  to  be  met. 
Accordingly,  it  is  ordered  as  follows: 

(1)  The  designation  of  Liberia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  12-month  period  from 
March  29, 1996.  to  March  28, 1997. 

(2)  I  estimate  that  there  are 
approximately  4000  nationals  of  Liberia, 
and  ahens  having  no  nationahty  who 
last  habitually  resided  in  Liberia,  who 
have  been  granted  Temporary  Protected 
Status  and  who  are  ehgible  for  re- 
re^stration. 

(3)  In  order  to  maintain  current 
registration  for  Temporary  Protected 
Status,  a  national  of  Liberia,  or  an  ahen 
having  no  nationality  who  last 
habitually  resided  in  Liberia,  who 
received  a  grant  of  TPS  during  the 
initial  period  of  designation  from  March 
27, 1991,  to  March  27, 1992,  must 
comply  with  the  re-registration 
requirements  contained  in  8  CFR 
240.17,  which  are  described  in  pertinent 
part  in  paragraphs  (4)  and  (5)  of  this 
notice. 

(4)  A  national  of  Liberia,  or  an  aUen 
having  no  nationaUty  who  last 
habitually  resided  in  Liberia,  who 
previously  has  been  granted  TPS,  must 
re-register  by  filing  a  new  Apphcation 
for  Temporary  Protected  Status,  Form  I- 
821,  together  with  an  AppUcation  for 
Employment  Authorization,  Form  I- 
765.  vnthin  the  30-day  period  beginning 
on  March  1, 1996.  and  ending  on  April 
1, 1996,  in  order  to  be  eUgible  for 
Temporary  Protected  Status  during  the 
period  from  March  29, 1996,  until 
March  28, 1997.  Late  re-registration 
apphcations  will  be  allowed  pursuant  to 
8  CFR  240.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
apphcation.  The  fee  prescribed  in  8  CFR 
103.7(b)(1),  ourently  seventy  dollars 
($70).  will  be  charged  for  Form  1-765. 
filed  by  an  ahen  requesting  employment 


authorization  pursaimt  to  the  provisions 
of  paragraph  (4)  of  this  notice.  An  ahen 
who  does  not  request  employment 
authorization  must  noneUieless  file 
Form  1-821  together  with  Form  1-765. 
but  in  such  cases  both  Form  1-821  and 
Form  1-765  should  be  submitted 
without  fee. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  Genersil  will 
review,  at  least  60  days  before  March  28, 
1997,  the  designation  of  Liberia  under 
the  TPS  program  to  determine  whether 
the  conditions  for  designation  continue 
to  be  met.  Notice  of  that  determination, 
including  the  basis  for  the 
determination,  will  be  pubUshed  in  the 
Federal  Register. 

(7)  Information  concerning  the  TPS 
program  for  nationals  of  Liberia,  and 
ahens  having  no  nationality  who  last 
habitually  resided  in  Liberia,  will  be 
available  at  local  Immigration  and 
Naturahzation  Service  offices  upon 
publication  of  this  notice. 

Dated:  February  26. 1996. 
Janet  Reno, 
Attorney  General. 

[FR  Doc.  96-4924  Filed  2-29-96;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  bom  its  study 
of  local  wage  conditions  and  data  made 
available  finom  other  soiuces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevaihng  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 


accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wage  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  coinment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubhc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
bom  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earUer.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  document 


entitled  "General  Wage  Determinations 
Issued  Under  the  Etevis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
pubUcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  n 
None 

Volume  ID 
None 

Volume  IV 
None 

Volume  V 
None 

Volume  V7 
None 

General  Wage  Determination 
PubUcation 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
pubhcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Ubraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docujnents,  U.S.  Government  Printing 
Office,  Washington.  DC.  20402,  (202) 
512-1800. 

When  ordering  hard -copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  )anuary  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 
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Signed  at  Washingten,  D.C,  this  23rd  day 
(rfFafanui7l996.  . 

PUllpJ.Glon, 

Qdef.  Branch  of  Construction  Wage 
DBtaminations. 

IFR  Doc.  96-1539  Piled  2-29-96;  8:4S  am] 
I  oooc  4n«-97-ai 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMMISTRAT10N 

Rwonto  Schedules;  Availability  and 
Raqueat  for  Comments 

AQBICY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administratian. 

action:  Notice  of  availabiUty  of 

proposed  records  schedules;  request  for 

comments. 


r:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schediUes).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  April 
15. 1996.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
conmients. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park.  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPI^MENTARY  INFORMATKJN:  Each  year 
U.S.  Govenunent  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  acomiulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 


happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin;  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  nimiber  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Defense  Contract  Audit  Agency 
(Nl-372-96-1}.  Records  of  a  general 
nature  pertaining  to  Internal 
Management  Control. 

2.  Department  of  Defense  Inspector 
General  (Nl-509-93-3).  Routine  records 
relating  to  preliminary  aspects  of  the 
"Tailhook"  investigation  and  to  persons 
who  were  cleared  of  wrong-doing. 
(Substantive  records,  such  as  the  DOD 
IG  review  of  the  Naval  Investigative 
Service  investigation,  policy  and 
procedural  records,  subpoenas, 
evidence  and  exhibits,  individual 
jackets  and  related  records,  backgroimd 
files,  and  final  report,  are  all  proposed 
as  permanent.) 

3.  Department  of  Energy  (Nl-434-96- 
3).  Administrative  records  relating  to 
the  clearance  and  vetting  of  persons 
appointed  to  non-career  positions.  . 
Required  docimientation  will  be 
maintained  in  the  employee's  Official 
Personnel  File. 

4.  Department  of  Energy  (Nl-434-96- 
4).  Film  badges  that  measure  radiation 
exposure  of  employees.  Records  will  be 
retained  for  75  years. 

5.  Department  of  Interior,  Bureau  of 
Land  Management  (Nl-49-94-1). 
Routine  administrative  records  for  and 


records  migrated  to  a  new  electronic 
system. 

6.  National  Telecommunications  and 
Information  Administration  {Nl-417- 
96-1).  Records  of  the  Interdepartmental 
Radio  Advisory  Committee. 

7.  Office  of  Thrift  Supervision  (Nl- 
483-93-22).  Databases  used  to  assemble 
and  edit  data  as  prescribed  by  the  Home 
Mortgage  Disclosiire  Act. 

8.  U.S.  Atlantic  Command  (Nl-528- 
96-1).  Medical  treatment  records  of 
Cuban  Refugees  at  U.S.  Naval  Base 
Guantanamo  Bay,  Cuba,  during  calendar 
year  1995.  Records  will  be  retained  for 
10  years. 

Dated:  February  12, 1996. 
James  W.  Moore, 
Assistant  Archivist  for  Records 
Administration. 

IFR  Doc.  96-4813  Filed  2-2&-96;  8:45  am  J 
BILLWG  CODE  751S-01-M 
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NATIONAL  SCIENCE  FOUNDATION   - 

Alan  T.  Watennan  Award  Committse; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Alan  T.  Watennan  Award 
Committee  (1172). 

Date  and  Time:  Friday,  March  22, 1996; 
8:30  a.m.-3:00  p.m. 

Place:  Room  370,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Executive  Secretary,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd, 
Arlington,  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  Alan 
T.  Waterman  Award  recipient. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b{c](6)  of  the  Government  in  the  Sunshine 
Act 

Dated:  February  26, 1996. 
M.  Rebecca  Winkler 
Committee  Management  Officer 
IFR  Doc.  96-4764  Filed  2-29-96;  8:45  am] 
BH.UNQ  CODE  76as-01-«l 


Special  Emphaals  Panel  In 
Bloengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  wnth  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetii^. 

Name.  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(Nd.  1189). 

Date  and  Time-.  March  13-14, 1996;  8:30 
am-5:00  pm. 

Place-.  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1295,  Arlington, 
VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Gilbert  B.  Devey,  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awaids. 

Reason  for  Closing:  llie  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
U.S.C.  5S2b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  26, 1996. 
M.  Rriwoca  Winkler. 
Committee  Management  Officer 
[FR  Doc.  96-4762  Filed  2-29-96;  8:45  am] 
BILUNQ  COOC  75H-01-M 


Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Committee  of  Visitors;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering; 
Committee  of  Visitors,  NSFNET  Program 
(1115). 

Date  and  Time:  March  19-20, 1996;  8:30 
a.m.  to  5  p.m.  each  day. 

Place:  Room  1120,  National  Science 
Foundation,  4201  Wilson  Blvd,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mr.  David  A.  Staudt, 
Division  of  NCRI,  National  Science 
Foundation,  Rm.  1175, 4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1949. 


Purpose  of  Meeting:  To  carry  out 
Committee  of  VititOTS  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
NSFNET  Program. 

Reason  for  Qosing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  hann  individuals  if 
they  are  disclosed  if  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.Q  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Siushine  Act  would  be 
improperly  disclosed. 

Dated:  February  26, 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  96-4761  Filed  2-29-96;  8:45  am) 
BOJJNO  cooe  7SS»-ei-M 


Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Elementary,  Secondary 
and  Informal  Education  (#59). 

Date  and  Time:  March  21-22, 1996. 

Place:  Room  340  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Janice  Earle,  Program 
Director,  Division  of  Elementary,  Secondary 
and  Informal  Education,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230  Telephone:  (703)  306-1614. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  ^ 
submitted  to  NSF  for  financial  support,    w 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  To  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b{c}  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  26. 1996. 
Rebecca  M.  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-4759  Filed  2-29-96;  8:45  am) 
BILUNG  COOE  7S6S-01-M 


Advisory  Committee  for  Geosciences 
(1755);  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting: 

Name:  Advisory  Conunittee  for 
Geoaciences  (#1755). 

Dotes:  March  16-19, 1996. 

Time:  8:30  am.-5:00  p.m. 

Place:  Room  1235.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Thomas ).  Baerwald. 
Deputy  Assistant  Director  for  Geosciences, 
Suite  705,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington.  Virginia 
22230,  703-306-1502. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  the  geosciences. 

Agenda:  GEO  budgetary  and  operational 
updates,  GEO  long-range  planning:  The  role 
of  centers  in  geoacienoe  research  and 
education,  Geoscience  education.  NSF-wide 
initiatives  related  to  the  integration  of 
research  and  education,  NSF-wide 
operational  and  management  activities. 
Issues  referred  to  AC/GEO  by  subcommittees. 
Continuation  of  items  from  previous  meeting. 

Dated:  February  26, 1996. 
M.  RabMca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  96-4760  Filed  2-29-96.  8:45  am] 
BKJJNOOOOC  7M*-«1-M 


Special  Emphasis  Panel  in 
Qeosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  March  19. 1996;  8  a  m-5 
p.m. 

PlacerRoom  #730,  4201  Wilson  Blvd.. 
Arlington,  VA. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Michael  Mayhew, 
Program  Director.  Education  and  Human 
Resources  Program.  Division  of  Earth 
Sciences.  Room  785,  National  Science 
Foundation,  4201  Wilson  Blvd.,  .\rlington. 
VA  22230.  Telephone:  (703)  306-1557 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Fellowship  Panel  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Cksvemment 
in  the  Sunshine  Act. 


UM 
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DMad:  February  26, 1996. 
KL  Kafewxa  Winkler, 

Committee  Management  Officer. 

(FR  Doc  96-4757  Filed  2-29-96;  8:45  am] 

■Um  OOOf  7B»41-«  -  I 

-' — ^^ 

SpacW  Emphasis  Panel  In  Materials 
nmarch;  Notica  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Reaeerch  CDMR). 

Date  and  Time:  March  21, 1996.  8:00  pm- 
5.-00pin. 

Mace:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1020,  Arlington, 
VA  22230.  I 

Type  of  Meeting^:  Closed.  ' 

Omtact  Person:  Dr.  Bruce  A.  MacDooald, 
Program  Director,  Division  of  Materials 
Research,  Room  1065,  National  Science 
Foundation,  4201  Wilson  Blvd,  Arlington, 
VA  22230,  Telephone  (703)  306-1835. 

Aiipose  of  Meeting:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Faculty  Early  Career 
Development  (CAREER]  Pro-am. 

Beaeon  for  Closing:  The  proposals  being 
revievred  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  552  b.  (c)(4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  February  26, 1996. 
M.  RalMGca  Winkler. 
Committee  h4anagement  Officer. 
(FR  Doc  96-4763  Filed  2-29-96;  8:45  am] 
■LLMO  eOOe  7SIB-01-H  j 

SpaeW  Emphasis  Panel  In  Physics; 
Notica  of  Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(«1208). 

Date:  March  20-22. 1996.  . 

Place:  Massachusetts  Institute  of 
Technology,  Room  37-252,  The  Marlar 
Lounge,  70  Vassar  Street,  Cambridge, 
Massachusetts. 

Type  of  Meeting:  closed. 

Contact  Person:  Dr.  David  Berley,  Program 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Physics  Division,  Room  1015, 
National  Science  Foundation,  4201  Arlington 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1892. 


I'urpose  of  Meeting:  To  review  the  MIT 
subactivity  of  the  UGO  project  including  the 
Research  and  Development,  the  Detector 
Fabrication,  and  the  Facilities  Supf)Ort. 
Evaluate  the  past  activities  and  assess  the 
proposed  program  through  the  end  of  the 
LIGO  construction  period  (1999)  with  the 
view  toward  the  long  term  operations. 

Agenda:  To  review  the  MIT  subactivity  of 
the  LIGO  project,  the  past  activities  and  the 
proposed  program. 

Reason  for  Closing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b{c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  February  26, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-4758  Filed  2-29-96;  8:45  am] 
BILUNQ  CODE  7SaS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

pA  96-009] 

Bolton,  Eugene;  Order  Prohlt>lting 
Involvement  in  NRC-Llcensed 
Activities  (Effective  Immediately) 

I 

Eugene  Bolton  (Mr.  Bolton)  was 
employed  as  a  Senior  Nuclear 
Production  Technician  at  the  New  York 
Power  Authority  (NYPA)  (Licensee). 
Licensee  is  the  holder  of  License  No. 
DPR-64  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
50.  The  license  authorizes  the  operation 
of  Indian  Point  3  (facility)  in  accordance 
with  the  conditions  specified  therein. 
The  facility  is  located  on  the  Licensee's 
site  in  Buchanan,  New  York. 

n 

On  March  10, 1993,  the  NRC,  Region 
I,  received  information  from  NYPA  that 
Mr.  Bolton  had  attempted  to  substitute 
a  "cold"  [surrogate]  urine  sample  during 
random  Fitness-for-Duty  (FED)  testing 
required  by  NRC  regulations,  that  a 
subsequent  witnessed  sample  provided 
by  Mr.  Bolton  had  tested  positive  for 
marijuana,  that  Mr.  Bolton  had  been 
referred  to  the  Employee  Assistance 
Program,  and  his  authorization  for 
access  to  the  Indian  Point  3  facility  had 
been  suspended.  In  response  to  this 
information,  NRC  initiated  an 
investigation  by  the  Office  of 
Investigations  (OI)  of  this  matter.  The 
investigation  established  that: 

1.  When  called  for  a  FFD  test  on 
March  9, 1993,  Mr.  Bolton  knowingly 


submitted  a  surrogate  urine  sample 
which  he  had  collected  on  a  previous 
date  and  maintained  for  that  purpose. 

2.  Mr.  Bolton  admitted  that  he 
provided  surrogate  urine  samples  in  the 
past  when  selected  for  FFD  testing  in 
order  to  avoid  detection  of  the  presence 
of  illegal  substances. 

On  October  6, 1995,  a  Demand  for 
Information  (DPI)  was  issued  to  Mr. 
Bolton  based  on  the  findings  of  the  01 
investigation.  The  DPI  indicated  that 
Mr.  Bolton  had  engaged  in  deUberate 
misconduct  in  violation  of  10  CFR 
50.5(a)(2),  in  that  he  provided  to  the 
facihty  Ucensee  information  which  he 
knew  to  be  inacctuate  in  some  respect 
material  to  the  NRC.  Mr.  Bolton's 
actions  also  constituted  a  violation  of  10 
CFR  50.5(a)(1)  in  that  he  deUberately 
provided  a  tirine  sample  that  he  knew 
to  be  inaccurate  and  which,  but  for 
detection,  would  have  caused  the 
Licensee  to  be  in  violation  of  10  CFR 
bO.9,  "Completeness  and  accuracy  of 
information." 

The  DPI  requested  that  Mr.  Bohon 
provide  a  response,  within  30  days  firom 
the  date  of  the  DPI,  that  would:  (A) 
Identify  whether  he  currently  is 
employed  by  any  company  subject  to 
NRC  regulation,  and  if  so,  describe  in 
what  capacity;  and  (B)  Describe  why  the 
NRC  shoiUd  have  confidence  that  Mr. 
Bolton  will  meet  NRC  requirements  to 
provide  complete  and  acctrrate 
information  to  the  NRC  and  its  licensees 
in  the  future. 

The  DPI  further  stated  that,  if  Mr. 
Bolton  did  not  respond  as  specified,  the 
NRC  would  proceed  on  the  basis  of 
available  information  and  could  take  ' 
other  actions  as  necessary  to  ensure 
compUance  with  regulatory 
requirements.  Although  a  response  to 
the  DPI  was  due  on  November  6, 1995, 
as  of  the  date  of  this  Order,  Mr.  Bolton 
has  not  responded. 

m 

Based  on  the  above,  it  appears  that 
Mr.  Bolton,  an  employee  of  the  Licensee 
at  the  time  of  the  incident,  engaged  in 
deliberate  misconduct  in  violation  of  10 
CFR  50.5(a)(2),  in  that  he  submitted  to 
the  Licensee  information  which  he 
knew  to  be  inacauate  in  some  respect 
material  to  the  NRC,  and  10  CFR 
50.5(a)(1),  in  that  he  deUberately 
provided  a  urine  sample  that  he  knew 
to  be  inaccurate  and  which,  but  for 
detection,  would  have  catised  the 
facility  licensee  to  be  in  violation  of  10 
CFR  50.9. 

The  NRC  must  be  able  to  rely  on  its 
Licensees  and  their  employees  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
information  and  maintain  records  that 


are  complete  and  accurate  in  all 
material  respects.  Mr.  Bolton's  actions 
in  using  illegal  drugs  and  attempting  to 
drcimivent  PPD  requirements  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC 
and  its  Licensees.  Although  a  DPI  was 
issued  on  October  6, 1995,  which 
provided  Mr.  Bolton  an  opporttmity  to 
describe  why  the  NRC  should  have 
cotifidence  that  he  will  meet  NRC 
requirements  to  provide  complete  and 
accurate  information  to  the  hHlC  and  its 
Licensees  in  the  fiitiu^,  Mr.  Bolton  has 
not  responded  to  the  DPI. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that:  (1)  Mr. 
Bolton  will  conduct  any  NRC-Ucensed 
activities  in  compliance  with  the 
Commission's  requirements;  and  (2)  that 
the  health  and  safety  of  the  public  will 
be  protected  with  Mr.  Bolton  granted 
unescorted  access  to  NRC-Ucensed 
facilities  at  this  time.  Therefore,  I  find 
that  the  pubUc  health,  safety,  and 
interest  require  that  Mr.  Bolton  be 
prohibited  from  seeking  imescorted 
access  to  NRC-Ucensed  faciUties  for  five 
years  from  the  date  of  his  termination  of 
unescorted  access  by  NYPA  on  March  9, 
1993.  Furthermore,  pursuant  to  10  CFR 
2.202, 1  find  that  the  significance  of  the 
misconduct  described  above  is  such  that 
the  pubUc  health,  safety,  and  interest 
require  that  this  Order  be  immediately 
efi'ective. 

IV 

Accdrdingly,  pursuant  to  sections 
103, 161b,  1611, 1610, 182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
50.5,  it  is  hereby  ordered,  efi'ective 
unmediately,  that: 

Mr.  Bolton  is  prohibited  for  five  years 
irom  the  date  of  his  termination  of 
unescorted  access  by  NYPA  on  March  9, 
1993,  bom  seeking  unescorted  access  to 
faciUties  Ucensed  by  the  NRC. 

The  Director,  OE,  may,  in  writing, 
relax  or  rescind  any  of  die  above 
conditions  upon  demonstration  by  Mr. 
Bolton  of  good  cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Bolton  must,  and  any  other  person 
adversely  {ifiected  by  this  Order  may, 
submit  an  answer  to4his  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  wiU  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 


Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Bolton  or 
other  person  adversely  affected  reUes 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  he  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Pennsylvania  19406,  and  to 
Mr.  Bolton  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
Bolton.  If  a  person  other  than  Mr.  Bolton 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  maimer  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Bolton 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  wiU  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Bolton,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  groimd  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  inmiediate  effectiveness  of  this 
order. 

Dated:  February  23, 1996. 


For  the  Nuclear  Regulatory  Commission, 
lama  L  Milhoan, 

Deputy  Executive  Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations,  and 
Research. 

(FR  Doc.  96-4790  Filed  2-29-96;  8:45  am] 
BKIMQ  COOC  TBtO-ei-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Agricultural  Policy  Advisory 
Committee  for  Trade  and  AgrtcuKural 
Technical  Adviaory  Conmtltlees  for 
Trade  Meetings 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTKM:  Notice. 

summary:  The  Agricultural  PoUcy 
Advisory  Committee  for  Trade  (APAC) 
and  the  Agricultural  Technical  Advisory 
Committees  for  Trade  (ATACs)  will 
hold  meetings  during  the  period  of 
March  1, 199&-)une  30. 1996.  The 
meetings  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  agricultural  trade  policy 
that  include,  but  are  not  limited  to, 
issues  concerning  GATT  accession 
negotiations  with  various  coimtries; 
U.S. /Mexico  bilateral  agricultural  trade 
issues;  U.S./Canada  bilateral 
agricultural  trade  issues:  Chile  NAFTA 
accession  negotiations;  international 
sanitary  and  phytosanitary  barriers  to 
trade;  and  WTO  Uruguay  Round 
Aoeement  implementation  issues. 

Pursuant  to  section  2155(f)(2)  of  title 
19  of  the  United  States  Code,  the  U.S. 
Trade  Representative  has  determined 
that  these  meetings  will  be  concerned 
solely  with  matters  the  matters  of 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy  priorities,  negotiating  objectives, 
bargaining  positions.  Accordingly,  these 
meetings  will  be  closed  to  the  public. 
ADDRESSES:  The  meetings  will  be  held  at 
the  U.S.  Department  Agriculture.  14th 
and  Independence  Avenue.  SW, 
Washington,  D.C.  20250  unless  an 
alternate  site  is  necessary. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Clayton  Parker,  Director  of 
Intergovernmental  Affairs,  Office  of  the 
United  States  Representative  at  (202) 
395-6120  or  John  B.  Winski,  Joint 
Executive  Secretary,  Agricultural  Policy 
Advisory  Committee  for  Trade,  Foreign 
Agricultural  Services,  U.S.  Department 
of  Agriculture,  at  (202)  720-6829. 
Michael  Kantor, 

United  States  Trade  Representatiw 
[FR  Doc.  96-4776  Filed  2-29-96:  845  am) 
BkUNQ  COOE  ItM-ei-M 
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OFFICE  OP  PERSONNEL 


9  96 


k  ^A  fa  til  u^  ■■!  II  ■■    ^rIIb  nrtn  ii 

tOT  VIIUIIIMUUn  l^UIMCUUII 

,8F2802BMdm3e- 


ofPnrscmnel 


1  ki  tcorclanrB  with  tb« 
ion  Act  of  1996 
(PuUic  Law  SM-13.  May  22. 1995).  ti^s 
iiiiliiii  MBSiiai  iin  ihiit  thn  rrffiri  nf 
Pmaaaal  MBMgBaient  inteiuis  to 
fufaaBit  ta  Mm  OBcs  of  ManageiiMBt  and 
niiilgil  a  faaiil  ftii  iiirlnirniii  n  iif  Ihii 
IpBoiriaB  hdniaiilion  c^lactiaDs.  SF 
2802,  Afplteattaa  for  Raftmd  of 

(CSRS).  SF 
'  Spouse's 
Hmlli  aHw  rf  AyyBcatitm  for  Maftiad 
af  RMiMBMal  Dachictioiis.  and  M  3»-7. 
MaiHallA—aliiiB ITiniiliiiil  iirniifiiiiil 
^pttoMli.  0PM  must  have  the  SF  2M2 
Luuipblsiy  81ad  anX.  and  signed  befaae 
paying  a  Ml^d  ef  retireBMnt 
iiainrhalieae  SF  »e2B  must  also  ha 
coanpletrftfyieie  are  qp«nisa(8)  or 

~  1  «dio  must  be  neHfied 
I's  intent  to  take  a 
-7  is  needed  when  Mm  Sf 
ipletB  as  to  the  ap|AeaBt's 


UMI 


35.009  SF  2802 
I  amiually.  Each  fona  takes 
'  45  minutes  to  complete. 
I  wttmated  burden  is  28.250 
hours.  Apfraoctanately  31,500  SF  2802B 
ionns  me  ceaipleted  annually.  Each 
fonn  takaa  approximately  15  minutes  to 
complele.  lie  annual  estimated  burden 
is  7.875  hams.  Approximately  21,050  RI 
36-7  ianm  an  completed  annually. 
Each  foBB  tdces  approximately  10 
minutes  Is  complete.  The  annual 
estimirtsd  burden  is  3,508  hours.  The 
ccHnbined  total  annual  burden  is  37.633 
hours. 

For  copiw  of  this  proposai,  contact  Jim 
Famo  on  (202)  418-3208,  or  e-mail  to 
jiiiraiiiiiijiiwll  >niiii  \jji\v 

DATES:  Coounents  on  this  proposal 
should  be  received  on  or  before  April 
30. 1996. 

AOOMEtan:  Send  or  deliver  comments 
to  Lraraine  E.  Dettman.  Chief, 
Operatimis  Support  Division, 
Retirement  and  faisurance  Service,  U.S. 
Office  of  PenoDnel  Management,  1900  E 
Street,  NW.  Rocmi  3349,  Washington. 
DC  20415. 

FOR  MFOMIATIOIiREaAnOMQ 
AOMMMTRATIVE  COORDMATION,  CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 


Office  of  Personnel  Management. 

Lurraine  A.  Green, 

Deputy  Director. 

|FR  Doc.  96-9583  Filed  2-29-96;  8:45  am] 

BHJJNG  cooE  aais-oi-M 

Fadarai  Salary  Council;  Meeting 

AQENCY:  OfBce  of  Personnel 

Management 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  forty-eighth 
meeting  of  the  Federal  Salary  Council 
will  be  held  at  the  time  and  place 
shown  below.  At  die  meeting  the 
Council  will  continue  discussing  issues 
relating  to  locality-based  comparability 
payments  author^ed  by  Ae  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  The  meeting  is  open  to 
the  public. 

DATES:  March  14, 1996,  at  1:00  p.m. 
ADDRESSES:  OfBce  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7B09,  Washington,  DC. 
FOR  FURTHER  WFORMATION  CONTACT: 
Ruth  OT)onnell,  Chief.  Salary  Systems 
Division.  OfGce  ef  Personnel 
Management,  1900  E  Street  NW.,  Room 
6H31,  Washington.  DC  20415-0001, 
(202)  606-2838. 

For  the  President's  Pay  Agent. 
Lorraine  A.  Green, 
Deputy  Director. 

(FR  Doc.  96-4582  Filed  2-2»-96;  8:45  am] 
BIUJNO  CODE  tSaS-OI-M 


SECURTTIES  AND  EXCHANGE 
COMMISSION 

pnveslment  Company  Act  nsieaee  Na 
21774:811-2534] 

Eaton  Vance  Cash  Management  Fund; 
Notice  of  Application 

February  23, 1996. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Eaton  Vance  Cash 

Management  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 

requests  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 

on  February  8, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 


issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tihe  SEC  by  5:30  p.m.  on 
March  19, 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
ku  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing^by  writing  to  the  SEC's 
Secretary. 

ADDRESSES;  Secretary,  SEC,  459  5th 
Street  NW.,  Washington,  DC  20549. 
AppUcant,  c/o  Eric  G.  Woodbury,  Esq.. 
24  Federal  Street.  Boeton.  MA  02110. 
FOR  FURflHER  HFOHMATiON  CONTACT: 
Robert  Robeitsen,  banch  Chief,  at  (202) 
942-0664  (Divisiim  of  Investment 
Management.  Office  of  Investment 
Cempany  RegulatioB). 
SUPPLBKNTARV  INFORMATION:  The 
fc^owing  is  a  summary  of  the 
ap]^icatiMi.  llie  onnplete  application 
may  be  (Stained  far  a  fee  at  the  SEC's 
Public  Reference  Branch. 

.^pKcul's  KspreeeatatioBS 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  October  16, 1974.  applicant 
registered  under  the  Act.  and  on  the 
same  date  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  January  27, 1975,  and  applicant's 
initial  public  offering  commenced  soon 
thereafter.  Applicant  is  a  feeder  fund  in 
a  master-feeder  structure  and  therefore 
has  no  investment  adviser. 

2.  Oa.  Jtme  19, 1995.  applicant's  board 
of  trustees  approved  an  Agreement  and 
Plan,  of  Reorganization  whereby 
applicant  would  transfer  all  of  its  assets 
and  liabilities  to  a  corresponding  new 
series  of  Eaton  Vance  Government 
Obligations  Trust  (now  named  Eaton 
Vance  Mutual  Fimds  Trust)  (the 
"Trust").  The  new  series  is  Eaton  Vance 
Cash  Management  Fimd  (the  "Successor 
Fund"). 

3.  Pursuant  to  rule  17a-8,  which 
governs  mergers  of  certain  affiliated 
investment  compaq^es.  applicant's 
board  of  directors  determined  that  such 
reorganization  would  be  in  the  best 
interests  of  applicant  and  the  interests 
of  applicant's  existing  shareholders 
would  not  be  diluted.^  No  shareholder 


approval  was  required  by  the 
I>eclaration  of  Trust  of  applicant  or  the 
Trust,  or  by  applicable  law. 

4.  On  August  31, 1995,  applicant 
transferred  all  of  the  assets  and 
liabilities  to  the  Successor  Fimd. 
Shareholders  in  applicant  received 
shares  of  beneficial  interest  of  the 
Successor  Fund  equal  in  value  to  their 
shares  in  the  applicant  in  complete 
liquidation  and  dissolution  of  applicant. 
Specifically,  in  exchange  for 
$128,833,538  of  assets  transferred  to  the 
Successor  Fund,  applicant  issued 
128.833.538  shares  of  beneficial  interest. 
No  brokerage  commissions  were  paid  as 
a  result  of  the  exchange.         * 

5.  The  applicant  and  the  Successor 
Fujid  each  assiuned  its  own  expenses  in 
connection  with  the  reorganization. 
Such  expenses  included,  but  were  not 
limited  to  legal  fees,  registration  fees 
and  printing  expenses. 

6.  At  the  time  of  the  filing  of  the 
application,  applicant  had  no  assets  or 
liabilities  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  had  no  shareholders.  Applicant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
MaigaiH  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-«738  Filed  2-29-96;  8:45  am] 
BIUMQ  CODE  SOie-OI-M 


pnvestment  Company  Act 
811-5453] 


No.  178; 


Eaton  Vance  Equity-Income  Trust; 
Notice  of  Application 

February  3, 1996. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Eaton  Vance  Equity-Income 

Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 

requests  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 


>  Although  purchaMs  and  tales  betw«eo  afiiliated 
penons  generally  are  prohibited  by  Section  17(b]  of 


the  Act,  rule  17a-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  having  a  common  investment 
adviser,  common  trustees,  and/or  common  officers. 
Applicant  and  the  Trust  may  be  deemed  to  be 
affiliated  persons  of  each  other  by  reason  of  having 
common  trustees  and  officers,  and  therefore  may 
rely  on  the  rule. 


FILING  DATE:  The  application  was  filed 
on  February  8, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ibe  SEC  by  5:30  p.m.  on 
March  19, 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  D.C.  0549. 
Applicant,  c/o  Eric  G.  Woodbury,  Esq., 
24  Federal  Street,  Boston.  MA  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Robertson,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  August  11, 1987,  applicant 
registered  under  the  Act,  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  The  registration  statement 
became  effective  on  October  20, 1987, 
and  applicant's  initial  public  offering 
commenced  soon  thereafter.  Applicant 
is  a  feeder  fimd  in  a  master-feeder 
structure  and  therefore  has  no 
investment  adviser. 

2.  On  August  7. 1995,  applicant's 
board  of  trustees  approved  an 
Agreement  and  Plan  of  Reorganization 
whereby  applicant  would  transfer  all  of 
its  assets  and  liabilities  to  EV  Marathon 
Total  Return  Fund  (the  "Fimd")  a  series 
of  Eaton  Vance  Special  Investment  Trust 
(the  "Trust"). 

3.  Pursuant  to  rule  17a-8,  which 
governs  mergers  of  certain  affiliated 
investment  companies,  applicant's 
trustees  determined  that  the 
reorganization  was  in  the  best  interests 
of  applicant  and  the  interests  of 
applicant's  existing  shareholders  would 


not  be  diluted.^  No  shareholder 
approval  was  required  by  the 
Eieclaration  of  Trust  of  applicant  or  the 
Trust,  or  by  applicable  lawT. 

4.  On  Noveinber  3, 1995.  applicant 
transferred  all  of  its  assets  and  liabilities 
to  the  Fund.  Shareholders  in  the 
applicant  received  shares  of  beneficial 
interest  of  the  Fund  equal  in  value  to 
their  shares  in  applicant  in  complete 
liquidation  and  dissolution  of  applicant. 
Specifically,  in  exchange  for 
$23,814,445  of  assets  transferred  to  the 
Fund  appUcant  issued  2,027,296  shares 
of  beneficial  interest.  No  brokerage 
commissions  were  paid  as  a  result  of  the 
exchange. 

5.  Applicant  assumed  all  expenses  in 
connection  with  the  reorganization. 
Such  expenses  were  approximately 
$30,644  and  included,  but  were  not 
limited  to  legal  fees  and  registration 
fees. 

6.  At  the  time  of  the  filing  of  the 
application,  applicant  had  no  assets  or 
liabilities  and  was  not  a  party  to  any 
htigation  or  administrative  proceeding 
and  had  no  shareholders.  AppUcant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-4731  Filed  2-^-96;  8:45  am) 
BiLUNQ  cooe  aoio-oi-M 


pnvestment  Company  Act  Rslsass  No. 
21777;  81 1-6157J 

Eaton  Vance  Investment  Fund,  Inc.; 
Notice  of  Application 

February  23, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Eaton  Vance  Investment 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(0 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company- 


•  Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  Section  17(a)  of 
the  Ad.  rule  17a-8  provides  an  exemptioi:  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  having  a  common  investment 
adviser,  common  trustees,  and/ or  common  officers. 
Applicant  and  the  Trust  may  be  deemed  to  be 
afiiliated  persons  of  each  other  by  reason  of  having 
common  trustees  and  officers,  and  therefore  may 
relv  on  the  rule. 
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raJNQ  date:  The  apphcation  was  filed 
on  February  8, 1996. 

HEAMNQ  OR  NgmCATION  OF  HEARMO:  An 
order  granting  the  applicadon  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretaiy  and  serving  appbcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tbe  ^C  by  5:30  p.m.  on 
March  19. 1996  and  should  be 
accompanied  by  proof  of  service  on 
apphcant.  in  tin  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  rrason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOOREStES:  Secretary,  SEC,  450  Sth 
Street  NW.,  Washington,  D.C.  20549. 
Applicant,  c/o  Eric  G.  Woodbury,  Esq., 
24  Federal  Street.  Boston,  MA  02110. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Robertson,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

•UPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  fcff  a  fee  at  the  SEC's 
Public  Reference  Branch. 

^yplkant' s  Representations 

1.  Apphcant  is  an  open-end 
management  investment  company 
organized  as  a  Maryland  business 
corporation.  On  August  22, 1990, 
apphcant  registered  imder  the  Act,  and 
on  August  23. 1990  filed  a  registration 
statement  piu-suant  to  section  8(b)  of  the 
Act  and  the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  November  20, 1990,  and  applicant's 
initial  pubUc  offering  cotomenced  soon 
thereafter.  Apphcant  consists  of  two 
series.  EV  Classic  Strategic  Income  Fund 
("Classic  Strategic")  and  EV  Marathon 
Strategic  Income  Fund  ("Marathon 
Strategic")  (collectively  the  "Funds"). 
Apphcant's  series  are  feeder  funds  in  a 
master-feeder  structure  and  therefore 
have  no  investment  adviser. 

2.  On  June  19, 1995,  apphcant's  board 
of  trustees  approved  an  Agreement  and 
Plan  of  Reorganization  whereby 
apphcant  would  transfer  all  of  the  assets 
and  liabihties  of  Classic  Strategic  and 
Marathon  Strategic  to  a  corresponding 
new  series  of  Eaton  Vance  Government 
Obhgations  Trust  (now  named  Eaton 
Vance  Mutual  Funds  Trust)  (the 
"Trust").  These  new  series  are  EV 
Classic  Strategic  Income  Fund  and  EV 


Marathon  Strategic  Fund  (together,  the 
"Successor  Funds"). 

3.  Pursuant  to  rule  17a-8.  which 
governs  mergers  of  certain  affihated 
investment  companies,  apphcant's 
board  of  directors  determined  that  such 
reorganizations  would  be  in  the  best 
interests  of  appUcant  and  the  interests 
of  apphcant's  existing  shareholders 
would  not  be  diluted.^ 

4.  Apphcant  filed  its  preliminary 
proxy  materials  on  Form  N-14  widi  the 
SEC  on  June  29, 1995  and  filed 
definitive  copies  of  its  proxy  materials 
on  July  18, 1995.  EV  Marathon  Strategic 
Income  Fimd's  shareholders  approved 
the  Plan  at  a  meeting  held  on  August  31, 
1995,  and  the  sole  shareholder  of  EV 
Classic  Strategic  Income  Fund  approved 
its  Plan. 

5.  On  October  31, 1995,  apphcant 
transferred  all  of  its  assets  and  habihties 
of  the  Funds  to  their  corresponding 
Successor  Funds.  Shareholders  in  the 
Funds  received  shares  of  beneficial 
interest  of  each  Successor  Fund  equal  in 
value  to  their  shares  in  a  Fimd  in 
complete  Uquidation  and  dissolution  of 
applicant.  Specifically,  in  exchange  for 
$11,407  and  $150,878,362,  respectively 
of  assets  transferred  to  New  Classic 
Strategic  and  New  Marathon  Strategic, 
the  Trust,  on  behalf  of  each  Successor 
Fimd,  issued  1,006  and  17,756,597 
shares.  No  brokerage  commissions  were 
paid  as  a  result  of  the  exchange. 

6.  Each  Fund  and  each  Successor 
Fund  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
Such  expenses  included,  but  were  not 
limited  to  legal  fees,  registration  fees 
and  printing  expenses. 

7.  At  the  time  of  the  filing  of  the 
apphcation,  appUcant  had  no  assets  or 
habihties  and  was  npt  a  party  to  any 
htigation  or  administrative  proceeding 
and  had  no  shareholders.  Apphcant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 

(FR  Doc.  96-4736  Filed  2-29-96;  8:45  am) 
BILUNQ  COOE  801IM)1-M 


>  Although  purchases  and  sales  between  aSiliated 
persons  g<*nerally  are  prohibited  by  Section  17(a)  of 
the  Act,  rule  17a-a  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  having  a  common  investment 
adviser,  common  trustees,  and/or  common  officers. 
Applicant  and  the  Trust  may  be  deemed  to  be 
affiliated  persons  of  each  other  by  reason  of  having 
common  trustees  and  officers,  and  therefore  may 
rely  on  the  rule. 


pnvestmant  Company  Act  Releaee  No. 
21780;  811-8] 

Eaton  Vance  Invaalors  Trust;  Notice  of 
Application 

February  23, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  apphcation  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Eaton  Vance  Investors  Trust. 
REt^VANT  ACT  SECTK3N:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Apphcant 
requests  aa  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  apphcation  was  filed 
on  February  08, 1996. 
HEARMQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  19, 1996  and  should  be 
accompanied  by  proof  of  service  on 
apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  D.C.  20549. 
Apphcant,  c/o  Eric  G.  Woodbtiry,  Esq., 
24  Federal  Street,  Boston,  MA  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberi  Robertson,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Pubhc  Reference  Branch. 

Applicant's  Representations 

1.  Apphcant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  June  24, 1946,  apphcant 
registered  imder  the  Act,  and  filed  a 
registration  statement  pursuant  to 
•section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  The  registration  statement 
became  effiective  on  July  26, 1946,  and 
apphcant's  initial  pubhc  offering 
commenced  soon  diereafter.  Applicant 
consists  of  three  series,  EV  Classic 
Investors  Fund  ("Classic  Investors"),  EV 


Marathon  Investors  Fund  ("Marathon 
Investors")  and  EV  Traditional  Investors 
Fund  ("Traditional  Investors") 
(collectively  the  "Fimds").  Apphcant's 
series  are  feeder  funds  in  a  master- 
feeder  structure  and  therefore  have  no 
investment  adviser. 

2.  CM  June  19, 1995,  apphcant's  board 
of  trustees  approved  an  Agreement  and 
Plan  of  Reorganization  for  each  Fund 
whereby  apphcant  would  transfer  all  of 
the  assets  and  habihties  of  Classic 
Investors,  Marathon  Investors  and 
Traditional  Investors  to  a  corresponding 
new  series  of  Eaton  Vance  Special 
Investment  Trust  (the  "Trust").  These 
new  series  are  EV  Classic  Investors 
Fund,  EV  Marathon  Investors  Fund  and 
EV  Traditional  Investors  Fimd  (together, 
the  "Successor  Funds"). 

3.  Pursuant  to  rule  17a-8,  which 
governs  mergers  of  certain  affihated 
investment  companies,  apphcant's 
trustees  determined  that  the 
reorganization  was  in  the  best  interests 
of  apphcant  and  the  interests  of 
apphcant's  existing  shareholders  would 
not  be  diluted.  1  No  shareholder 
approval  was  required  by  the 
Declaration  of  Trust  of  apphcant  or  the 
Trust,  or  by  apphcable  law. 

4.  On  July  31, 1995,  apphcant 
transferred  all  of  the  assets  and 
habihties  of  the  Funds  to  their 
corresponding  Successor  Fimds. 
Shareholders  in  the  Funds  received 
shares  of  beneficial  interest  of  each 
Successor  Fund  equal  in  value  to  their 
shares  in  the  appropriate  Fimd  in 
complete  hquidation  and  dissolution  of 
applicant.  Specifically,  in  exchange  for 
$5,277,910,  $22,828,748  and 
$222,844,596,  respectively  of  assets 
transferred  to  new  Classic  Total  Return, 
New  Marathon  Total  Return  and  New 
Traditional  Total  Return,  the  Trust,  on 
behalf  of  each  Successor  Fund,  issued 
479,374,  2,072,701  and  28,231,149 
shares,  respectively,  of  beneficial 
interest.  No  brokerage  commissions 
were  paid  as  a  result  of  the  exchange. 

5.  Each  Fund  and  each  Successor 
Fund  asstuned  its  own  expenses  in 
connection  with  the  reorganization. 
Such  expenses  included,  but  were  not 
limited  to,  legal  fees,  registration  fees 
and  printing  expenses. 

6.  At  the  time  of  the  fihng  of  the 
apphcation,  apphcant  had  no  assets  or 


>  Although  purchases  and  sales  between  afHliated 
persons  generally  are  prohibited  by  Section  17(a)  of 
the  Act,  rule  17a-6  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  having  a  common  investment 
adviser,  common  tmstees,  and/or  common  officers. 
Applicant  and  the  Trust  may  be  deemed  to  be 
affiliated  persons  of  each  other  by  reason  of  having 
common  trustees  and  officers,  and  therefore  may 
rely  on  the  rule. 


habihties  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  had  no  shareholders.  Apphcant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretaiy. 

(FR  Doc.  96-4733  Filed  2-29-46;  8:45  am] 
BILUNG  COOC  W1»-01-H 


[Investment  Company  Act  nsleese  No. 
21781:811-6178] 

Eaton  Vance  Uquid  Asset  Trust; 
Notice  Of  Application 

February  23, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  apphcation  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Eaton  Vance  Liquid  Assets 
Trust, 

RELEVANT  ACT  SECTION:  Section  8(f), 
SUkniARY  OF  APPUCATION:  Apphcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  apphcation  was  filed 
on  February  08,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
March  19, 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Apphcant,  c/o  Eric  G.  Woodbury.  Esq.. 
24  Federal  Street,  Boston,  MA  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Robertson,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Pubhc  Reference  Branch. 

Apphcant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organ^ed  as  a  Massachusetts  business 
trust.  On  May  20.  1987,  apphcant 
registered  under  the  Act,  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  The  registration  statement 
became  effective  on  May  28. 1987,  and 
apphcant's  initial  public  offering 
commenced  soon  thereafter.  Applicant 
consists  of  two  series,  Eaton  Vance 
Liquid  Assets  Fund  ("Liquid  Assets") 
and  Eaton  Vance  Money  Market  Fund 
("Money  Market  Fund")  (collectively 
the  "Funds").  Applicant's  series  are 
feeder  funds  in  a  master- feeder  structure 
and  therefore  have  no  investment 
adviser. 

2.  On  June  19, 1995.  apphcant's  board 
of  trustees  approved  an  Agreement  and 
Plan  of  Reorganization  for  each  Fund 
whereby  applicant  would  transfer  all  of 
the  assets  and  liabilities  of  Liquid 
Assets  and  Money  Market  Fund  to  a 
corresponding  new  series  of  Eaton 
Vance  Government  Obhgations  Trust 
(now  named  Eaton  Vance  Mutual  Funds 
"Trust)  (the  "Trust").  These  new  series 
are  Eaton  Vance  Liquid  Assets  Fund  and 
Eaton  Vance  Money  Market  Fund 
(together,  the  "Successor  Funds"). 

3.  Pursuant  to  rule  17a-8,  which 
governs  mergers  of  certain  affiliated 
investment  companies,  applicant's 
trustees  determined  that  the 
reorganization  was  in  the  best  interests 
of  apphcant  and  the  interests  of 
apphcant's  existing  shareholders  would 
not  be  diluted.'  No  shareholder 
approval  was  required  by  the 
IJeclaration  of  Trust  of  applicant  or  the 
Trust,  or  by  applicable  law. 

4.  On  August  31,  1995,  appUcant 
transferred  all  of  the  assets  and 
habihties  of  the  Fimds  to  their 
corresponding  Successor  Funds. 
Shareholders  in  the  Funds  received 
shares  of  beneficial  interest  of  each 
Successor  Fund  equal  in  value  to  their 
shares  in  the  appropriate  Fund  in 
complete  hquidation  and  dissolution  of 
applicant. "Specifically,  in  exchange  for 
$40,734,914  and  $11,991,558, 
respectively  of  assets  transferred  to  New 


*  Although  purchases  and  sales  between  afniiated 
persons  generally  are  prohibited  by  Section  17|a)  of 
the  Act.  rule  17a-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  having  a  common  mvestment 
adviser,  common  trustees,  and'or  common  officers. 
Applicant  and  the  Trust  may  be  deemed  to  be 
irniiated  persons  of  each  other  by  reasqn  of  having 
common  trustees  and  officers,  and  therefore  may 
rely  on  the  rule. 
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9  96. 


Liquid  Assets  and  New  Mooey  Market 
Fund,  the  Trust,  on  behalf  of  each 
Successor  Fund,  issued  40,734,914  and 
11.991.558  shares,  respectively,  of 
beneficial  interest.  No  brokerage 
commissions  were  paid  as  a  result  of  the 
exchange. 
'  5.  Eadb  Fund  and  each  Successor 
Fund  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
Such  expenses  included,  but  were  not 
limited  to  legal  fees  and  registration 
fees. 

6.  At  the  time  of  the  filing  of  the 
appUcation,  applicant  had  no  assets  or 
liabilities  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  had  no  shareholders.  AppUcant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
thui  those  necessary  for  the  winding-up 
of  its  a%irs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigaret  H.  McFarUnd,  | 

Deputy  Secretary. 

IFR  Doc.  96-4732  Filed  2-29-96;  8:45  am] 
BUMQ  COOC  W10-01-M  I 


PnweMnent  Company  Act  neleaae  No. 
21776;  811-161] 

Eaton  Vanca  Saeuritiaa  Trust 

Febniary  23, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Eaton  Vance  Securities 
Trust. 

RELEVANT  ACT  SECnON:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  is  has 
ceased  to  be  an  investment  company. 
FUNG  DATE:  The  appUcation  was  filed 
on  February  8, 1996. 

HEARMG  OR  NOTIFICATION  OF  HEARING:  An 
otdm  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
March  19, 1996  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  D.C.  20549. 
Applicant,  c/o  Eric  G.  Woodbury,  Esq., 
24  Federal  Street,  Boston,  MA  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Robertson,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  July  12, 1941,  applicant 
registered  under  the  Act,  and  on  Januaiy 
31, 1955  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  February  15, 1955,  and  applicant's 
initial  public  offering  commenced  soon 
thereafier.  Applicant  consists  of  three 
series,  EV  Classic  Stock  Fund  ("Classic 
Stock"),  EV  Marathon  Stock  Fimd 
("Marathon  Stock")  and  EV  Traditional 
Stock  Fund  ("Traditional  Stock") 
(collectively  the  "Funds").  AppUcant's 
series  are  feeder  funds  in  a  master- 
feeder  structure  and  therefore  have  no 
investment  adviser, 

2.  On  June  19, 1995,  appUcant's  board, 
of  trustees  approved  an  Agreement  and 
Plan  of  Reorganization  for  each  fund 
whereby  applicant  would  transfer  all  of 
the  assets  and  liabihties  of  Classic 
Stock,  Marathon  Stock  and  Traditional 
Stock  to  a  corresponding  new  series  of 
Eaton  Vance  Special  Investment  Trust 
(the  "Trust").  These  new  series  are  EV 
Classic  Stock  Fund,  EV  Marathon  Stock 
Fund  and  EV  Traditional  Stock  Fund 
(together,  the  "Successor  Funds"). 

3.  Ptirsuant  to  rule  17a-8,  which 
governs  mergers  of  certain  affiliated 
investment  companies,  applicant's 
board  of  directors  determined  that  such 
reorganizations  would  be  in  the  best 
interests  of  applicant  and  the  interests 
of  appUcant's  existing  shareholders 
would  not  be  diluted.^  No  shareholder 


'  Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  Section  17(a)  of 
the  Act,  rule  17a-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  having  a  conunon  investment 
adviser,  common  trustees,  and/or  common  officers. 
Applicant  and  the  Trust  may  be  deemed  to  be 
affiliated  persons  of  each  other  by  reason  of  having 
common  trustees  and  officers,  and  therefore  may 
rely  on  the  rule. 


approval  was  required  by  the 
Declaration  of  Trust  of  applicant  or  the 
Trust,  or  by  applicable  law. 

4.  On  July  31. 1995,  applicant 
transferred  all  of  the  assets  and 
liabilities  of  the  Funds  to  their 
corresponding  Successor  Funds. 
Shareholders  in  the  Funds  received 
shares  of  beneficial  interest  of  each 
Successor  Fimd  equal  in  value  to  their 
shares  in  a  Fimd  in  complete 
liquidation  and  dissolution  of  applicant. 
Specifically,  in  exchange  for  $860,560, 
$4,029,963  and  $95,421,833, 
respectively  of  assets  transferred  to  New 
Classic  Stock,  New  Marathon  Stock  and 
New  Traditional  Stock,  the  Trust,  on 
behalf  of  each  Successor  Fund,  issued 
73,138,  350,279  and  7,296,249  shares. 
No  brokerage  commissions  were  paid  as 
a  result  of  the  exchange. 

5.  Each  Fimd  and  each  Successor 
Fund  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
Such  expenses  included,  but  were  not 
limited  to  legal  fees,  registration  fees 
and  printing  expenses. 

6.  At  the  time  of  the  filing  of  the 
appUcation,  applicant  had  no  assets  or 
Uabilities  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  had  no  shareholders.  Applicant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-4737  Filed  2-29-%;  8:45  am) 
BILUNO  COOC  M1»41-M 


[Inveatnwnt  Company  Act 
21775;  811-3226] 


No. 


UM 


Eaton  Vanca  Tax  Frea  Raaarvaa; 
Notica  of  Application 

February  23, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Eaton  Vance  Tax  Free 
Reserves. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  February  08. 1996. 

HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  appUcation  will  be 


issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  die  request.  personaUy  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
March  19. 1996  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
AppUcant,  c/o  Eric  G.  Woodbury,  Esq., 
24  Federal  Sbeet,  Boston,  MA  02110. 
FOR  FURTHER  INFOmMATION  CONTACT: 
Robert  Robertson,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Managemenf,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
foUowing  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

AppUcant's  Representations 

1.  AppUcant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  July  15. 1981.  appUcant 
registered  under  the  Act.  and  on  the 
same  date  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The    ' 
registration  statement  became  effective 
on  November  24. 1982.  and  appUcant's 
initial  pubUc  oaring  commenced  soon 
thereafter. 

2.  On  June  19, 1995,  appUcant's  board 
of  trustees  approved  an  Agreement  and 
Plan  of  Reorganization  whereby 
appUcant  would  transfer  all  of  its  assets 
and  UabiUties  to  a  corresponding  new 
series  of  Eaton  Vance  Government 
ObUgations  Trust  (now  named  Eaton 
Vance  Mutual  Funds  Trust)  (the 
"Trust").  The  new  series  is  Eaton  Vance 
Tax  Free  Reserves  (the  "Successor 
Fund"). 

3.  Pursuant  to  rule  17a-8.  which 
governs  mergers  of  certain  affiUated 
investment  companies.  appUcant's 
board  of  directors  determined  that  such 
reorganization  would  be  in  the  best 
interests  of  appUcant  and  the  interests 
of  appUcant's  existing  shareholders 
would  not  be  diluted.^  No  shareholder 


>  Although  purchases  and  sales  between  affiliated 
persons  genenlly  are  prohibited  by  Section  17(a)  of 
the  Act,  rule  17a-S  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 


approval  was  required  by  the 
Declaration  of  Trust  of  appUcant  or  the 
Trust  or  by  appUcable  law. 

4.  On  August  31, 1995,  appUcant 
transferred  all  of  the  assets  and 
UabiUties  to  the  Successor  Fund. 
Shareholders  in  the  appUcant  received 
shares  of  beneficial  interest  of  the 
Successor  Fund  equal  in  value  to  their 
shares  in  the  appUcant  in  complete 
Uquidation  and  dissolution  of  applicant. 
Specifically,  in  exchange  for 
$52,556,898  of  assets  transferred  to  the 
Successor  Fimd,  appUcant  issued 
52,556,898  shares  of  beneficial  interest. 
No  brokerage  commissions  were  paid  as 
a  result  of  the  exchange, 

5.  The  appUcant  and  the  Successor 
Fund  each  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
Such  expenses  included,  but  were  not 
limited  to  legal  fees,  registration  fees 
and  printing  expenses. 

8.  At  the  time  of  the  filing  of  the 
appUcation,  appUcant  had  no  assets  or 
UabiUties  and  was  not  a  party  to  any 
Utigation  or  administrative  proceeding 
and  had  no  shareholders.  AppUcant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  purstiant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary.  . 

(FR  Doc.  96-  4739  Filed  2-29-96: 8:45  am] 
■MJJNO  CODE  aOIO-OI-M 


[Investment  Company  Act  nelease  No. 
21779;  811-3283] 

Eaton  Vanca  Total  Ratum  Truat;  Notica 
of  Application 

February  23, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"), 

ACTION:  Notice  of  AppUcation  for 

Deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Eaton  Vance  Total  Return 
Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company, 
FILING  DATE:  The  appUcation  was  filed 
on  February  08, 1996. 


companies  that  are  affiliated  persons  of  one  another 
solely  by  reason  of  baring  a  common  investment 
adviser,  common  trustees,  and/or  common  offices. 
Applicant  and  the  Trust  may  be  deemed  to  be 
affiliated  persons  of  each  other  by  reason  of  having 
common  trustees  and  officers,  and  therefore  may 
rely  on  the  rule. 


HEARMIG  OR  NOTIFICATION  OF  HEARa*Q:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m,  on 
March  19, 1996  an  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary, 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  N,W„  Washington,  D,C.  20549. 
AppUcant,  c/o  Eric  G.  Woodbury,  Esq., 
24  Federal  Street,  Boston.  MA  02110, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Robertson.  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1,  AppUcant  is  an  open -end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  October  9, 1981,  appUcant 
registered  under  the  Act.  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  The  registration  statement 
became  effective  on  November  13,  1981, 
and  applicant's  initial  public  offering 
commenced  soon  thereafter.  Applicant 
consists  of  three  series,  EV  Classic  Total 
Return  Fund  ("Classic  Total  Return"). 
EV  Marathon  Investors  Fund 
("Marathon  Total  Return")  and  EV 
Traditional  Total  Return  Fimd 
("Traditional  Total  Return") 
(collectively  the  "Funds").  Applicant's 
series  are  feeder  funds  in  a  master- 
feeder  structure  and  therefore  have  no 
investment  adviser. 

2,  On  Jime  19, 1995.  opplicant's  board 
of  trustees  approved  an  Ag.-'^ment  and 
Plan  of  Reorganization  for  eacL  Fimd 
whereby  appUcant  would  transfet  ^\l  of 
the  assets  and  liabilities  of  Classic  Total 
Return,  Marathon  Total  Return  and 
Traditional  Total  Return  to  a 
corresponding  new  series  of  Eaton 
Vance  Special  Investment  Trust  (the 
"Trust").  These  new  series  are  EV 
Classic  Total  Return  Fund,  EV  Marathon 
Total  Return  Fund  and  EV  Traditional 
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Total  Ratum  Fund  (together,  the 
"Suocessor  Funds"). 

3.  Pursuant  to  rule  17a-8,  which 
governs  mergers  of  certain  affiliated 
investment  companies,  appUcant's 
trustees  detnmined  that  the 
reorganization  was  in  the  host  interests 
of  applicant  and  the  interests  of 
applicant's  existing  shaieholders  would 
not  be  diluted.*  No  shareholder 
appioval  was  required  by  the 
Dedaiation  of  Trust  of  apphcant  or  the 
T^ust,  or  by  applicable  law. 

4.  On  ]nkf  31. 1995.  q>pbcant 
transfBTed  all  of  the  assets  and 
KaUlilies  irf  the  Funds  to  their 
cenesponding  Successor  Funds. 
ShareheMars  in  the  Funds  received 
■haree  of  beaeficial  intnest  ef  each 
SoooesBor  Fund  equal  in  value  to  their 
iktam  ia  ibm  appropriato  Fund  ia 
cen^teta  Hquidation  and  dissolution  of 
^pHcaaiL  Sperilkwlly,  in  exchange  for 
$5,443,056.  S29378,953  and 
f43S,492,38B,  respectiYely  of  assets 
tnndBRed  to  New  Clasaic  Total  Return, 
New  MsraOan  Total  Return  and  New 
T)»ditieBaI  Total  Return,  the  Tmst,  on 
behalf  of  each  Successor  Fund,  issued 
595.351. 3.299.729  and  52,639.765 
diaras.  re^ectively.  of  beneficial 
interest  No  Imikenge  commissions 
wne  peid  as  a  resuh  of  the  exchange. 

5.  Each  Fund  and  each  Successor 
Fund  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
Sudi  expenses  included,  but  were  not 
hmited  to.  legal  fees,  registration  fees 
and  printing  expenses. 

6.  At  the  time  of  the  filing  of  the 
application,  appUcant  had  no  assets  or 
lidbihties  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  had  no  sharaholdeis.  Applicant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
ofitsafbirs. 

Pot  die  CommiMion,  by  the  Division  of 
Invastmsnt  Management,  pursuant  to 
delegsted  autlicrity. 
ftfaigBretH.MGParlaBd.  i 

Deputy  Secretaiy. 
(PR  Doc  96-4734  Filed  2-29-96;  8:45  am] 


pnvestmant  Compeny  Act 
21778:811-5272] 


No. 


1  Ahboogh  purrhMii  and  «•!••  b«t«rMn  affiliated 
pMaoM  (namlly  m  pcohilritMl  by  S«ction  17(a)  of 
tba  Act,  rak  17a-S  providaa  an  aomnption  for 
CKtain  pnrrhaaaa  and  aaiaa  among  invMtmant 
mmpani—  thai  an  affiUatad  panona  of  one  another 
iMj  by  raaaon  of  haVing  a  coaunon  inv«stnient 
adrlaat.  mmmnn  tniitaaa,  and/or  common  offican. 
^nlicant  and  tba  Trust  may  be  deemed  to  be 
aWnilmi  p«aana  of  each  otbar  by  raaaon  of  having 
OMmuou  tmstaes  and  officer*,  and  thereiDre  may 
raly  on  the  rule. 


EV  Marathon  QokJ  ft  Natural 
Rasources  Fund;  Notice  of  AppUeation 

Febniary  23, 1996. 

AGENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  EV  Marathon  Gold  &  Natural 
Resources  Ftmd. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMART  OF  APPUCATKM:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  ctmipany. 
FUNG  DATE:  The  apj^cation  was  filed 
on  February  8. 1996. 
HEAfHNQ  Oft  NOTIFICATION  OF  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  c«ders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  19. 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  c/o  Eric  G.  Woodbury,  Esq., 
24  Federal  Street,  Boston,  MA  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Robertson,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  August  7, 1987,  applicant 
registered  under  the  Act,  and  filed  a 
registration  statement  pureuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.- The  registration  statement 
became  effective  on  October  20, 1987, 
and  applicant's  initial  public  ofiiering 
commenced  soon  thereafter. 

2.  On  )une  19, 1995,  applicant's  board 
of  trustees  approved  an  Agreement  and 


Plan  of  Reorganization  whereby 
applicant  would  transfer  all  of  its  assets 
tad  Uabilities  to  a  corresponding  new 
series  of  Eaton  Vance  Growth  Trust  (the 
"Trust").  The  new  series  is  EV 
Marathon  Gold  and  Natural  Resources 
Fund  (the  "Successor  Ftmd"). 

3.  Pursuant  to  rule  17a-8.  which 
governs  mergers  of  certain  affiliated 
investment  companies,  appUcant's 
tnistees  determined  that  the 
reorganization  was  in  the  best  interests 
of  applicant  and  the  interests  of 
applicant's  existing  shareholders  would 
not  be  diluted.1 

4.  Appliamt  filed  its  preliminary 
proxy  materials  (m  Fonn  N-14  widi  the 
SEC  on  June  28. 1995  and  filed 
definitive  copies  of  its  proxy  materials 
en  July  18. 1995.  AppUcant's 
diffireholders  approved  die  F4an  at  a 
meeting  held  on  August  30. 1995.  No 
shareholder  approval  was  required  by 
the  Declaration  of  That  of  appUcant  w 
the  Trust,  or  by  appUcahle  law. 

5.  On  August  31. 1995,  appUcant 
bansinred  aU  of  its  assets  and  UabiUties 
to  die  Sticcenor  Fimd.  Shareholders  in 
the  appUcant  received  shares  of 
beneficial  interest  of  die  Successor  Fund 
equal  in  value  to  their  shares  in 
appUcant  in  complete  Uquidation  and 
(UsBohition  of  appUcant.  Specifically,  in 
exchange  for  $15,246,776  of  assets 
transferred  to  the  Ftmd  appUcant  issued 
928.590  shares  of  beneficial  interest.  No 
brokerage  commissions  were  paid  as  a 
result  of  the  exchange. 

5.  Ap;  licant  assumed  aU  expenses  in 
connection  with  the  reorganization. 
Such  expenses  were  included,  but  were 
not  limited  to  legal  fees,  registration  fees 
and  printing  expenses. 

6.  At  the  time  of  the  filing  of  the 
appUcation,  appUcant  had  no  assets  or 
UaoiUties  and  was  not  a  party  to  any 
Utigation  or  administrative  proceeding 
and  had  no  shareholdera.  AppUcant  is 
neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  afiairs. 

For  the  Commission,  by  tlie  Division  of 
Investment  Management,  pursuant  to 
delegated  authcnity. 
Maqarat  H.  McFarlaDd, 
Deputy  Secretary. 

[FR  Doc.  96-4735  Filed  2-29-96;  8:45  am] 
■LLMQ  COOC  mt-OI-ll 


>  Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  Section  17(a)  of 
the  Act,  rule  17a-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  parsons  of  one  another 
solely  by  reason  of  having  a  common  investment 
adviaar,  common  tnutaea,  and/or  common  officers. 
Applicant  and  the  Trust  may  be  deemed  to  be 
affiliated  persons  of  each  other  by  raaaon  of  having 
common  tnistees  and  officers,  and  therelon  may 
nly  on  the  rule. 


[PMease  No.  35-2847S] 

Filings  Undar  tha  Public  Utility  Holding 
Company  Act  of  1935,  as  Amandad 
f'Art") 

Fel)ruary  23, 19M. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  ndes 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed  transactions 
summarized  below.  The  appUcatioii(s) 
and/or  declaration(s)  and  any 
amendments  thereto  is/are  available  for 
pubUc  inspection  through  the 
Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  18, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedfioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

American  Electric  Power  Company. 
Inc.,  et  al.  (70-8779) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 
company,  its  service  cotUpany 
subsidiary,  American  Electric  Power 
Service  Corporation  ("AEPSC"),  both  of 
1  Riverside  Plaza,  Coliunbus,  Ohio 
43215,  and  all  of  AEP's  pubUc-utiUty 
company  subsidiaries  ("Operating 
Companies"),^  have  filed  an 
application-declaration  imder  sections 


'Appalachian  Power  Company,  40  Franklin  Rd., 
Roanoke,  Virginia,  24022;  Columbus  Southern 
Power  Company,  215  No.  Front  St,  Columbus, 
Ohio,  43215;  Indiana  Michigan  Power  Company, 
One  Summit  Sq.,  Fort  Wayne,  Indiana,  46801; 
Kentucky  Powrer  Company,  1701  Central  Ave., 
Ashland,  Kentucky,  41101;  Kingsport  Power 
Company,  422  Broad  St.,  ICingsport,  Tennessee, 
37660;  Ohio  Power  Company,  339  Cleveland  Ave., 
S.W.,  Canton,  Ohio  44702;  and  Wheeling  Power 
Company  Sl-16th  St.,  Wheeling,  West  Virginia, 
26003. 


6(a),  7.  9(a),  12(b)  and  13(b)  of  die  Act 
and  rules  45  and  52  thereimder. 

AEP  proposes  from  time  to  time 
through  December  31,  2000,  to  form  one 
or  more  direct  or  indirect  new 
subsidiaries  ("New  Subsidiaries")  to 
engage  in  the  business  of  brokering  and 
marketing  energy  commodities,  which 
are  defined  to  include  natural  and 
manufactured  gas,  electric  power, 
emission  allowances,  coal,  oil,  refined 
petroleimi  and  petroleum  products  and 
natural  gas  Uquids  ("Energy 
Commodities").  The  New  Subsidiaries 
will  receive  a  commission  for  their 
brokering  activities,  which  will  include 
arranging  the  sale  and  purchase, 
transportation,  transmission  and  storage 
of  Energy  Commodities.  Their  proposed 
marketing  activities  encompass  entering 
into  contracts  to  seU,  purchase, 
exchange,  pool,  transport,  transmit, 
distribute,  store  and  otherwise  deal  in 
Energy  Commodities.  The  New 
Subsidiaries  may  from  time  to  time  have 
an  inventory  of  Energy  Commodities; 
however,  they  will  not  own  or  operate 
faciUties  used  for  the  production, 
generation,  prcx^essing,  storage, 
transmission,  transportation,  or 
distribution  of  Energy  Commodities. 
The  appUcants  assert  that  no  New 
Subsidiary  will  be  a  pubUc  utility 
company  imder  the  Act. 

The  New  Subsidiaries  propose  to 
broker  and  market  Energy  Commodities 
to  wholesale  customers  and,  where 
permitted  by  law,  to  retail  customers.  In 
order  to  manage  risks  associated  with 
brokering  and  marketing  Energy 
Commodities,  the  New  Subsidiaries  may 
enter  into  futures,  forwards,  swaps  and 
options  contracts  relating  to  Energy 
Commodities  ("Arbitrage  Transaction"). 
No  Arbitrage  Transaction  will  be 
entered  into  for  speculation. 

The  appUcants  propose  that  a  New 
Subsidiary  initially  issue  and  sell  up  to 
100  shares  of  common  stock  for 
approximately  $100  to  AEP  or  a 
subsidiary  of  AEP.  Subsequently, 
American  intends  to  acquire  additional 
shares  of  stock  or  make  capital 
contributions  to  the  New  Subsidiaries  in 
an  amount  that,  when  aggregated  with 
the  initial  capitaUzation  of  &e  New 
Subsidiaries,  will  not  exceed  $100 
million. 

AEP  also  proposes  from  time  to  time 
through  December  31,  2000,  to 
guarantee  the  debt  and  other  obligations 
of  the  New  Subsidiaries.  The  maximum 
amoimt  of  debt  and  other  obligations 
that  AEP  proposes  to  guarantee  is  $50 
million  and  $200  million,  respectively. 
Debt  financing  of  the  New  Subsidiaries 
that  is  guaranteed  by  AEP  will  not  (i) 
exceed  a  term  of  15  years  or  (ii)(a]  bear 
a  rate  equivalent  to  a  floating  interest 


rate  in  excess  of  2.0%  over  the  prime 
rate,  London  Interbank  Offered  Rate  or 
other  appropriate  index  in  effect  from 
time  to  time  or  (b)  bear  a  fixed  rate  in 
excess  of  2.5%  above  the  yield  at  the 
time  of  issuance  of  United  States 
Treasury  obligations  of  a  comparable 
maturity.  Any  commitment  and  other 
fees  on  the  debt  will  not  exceed  50  basis 
points  per  annum  on  the  total  amotmt 
of  debt  financing. 

AEP  may  guarantee  other  obligations 
where  needed  for  the  New  Subsidiaries 
to  demonstrate  that  they  have  support 
for  their  contractual  obligations.  Other 
obUgations  that  AEP  may  guarantee, 
excluding  debt,  may  take  the  form  of  bid 
bonds  or  performance  or  other  direct  or 
indirect  guarantees  of  contractual  or 
other  obligations. 

The  New  Subsidiaries  propose  to 
enter  into  service  agreements  with 
AEPSC  and  the  Operating  Companies, 
imder  which  personnel  and  other 
resources,  if  available,  of  AEPSC  and  the 
Operating  Companies  may  be  used  to 
support  &e  New  Subsidiaries'  activities. 
Any  service  agreements  will  require  that 
AEPSC  and  the  Operating  Companies 
provide,  account  for  and  biU  their 
services,  utiUzing  a  work  order  system, 
on  a  full  cost  reimbursement  in 
accordance  with  rules  90  and  91 .  All 
direct  charges  and  prorated  shares  of 
other  related  service  costs  will  be 
reimbursed. 

Any  service  agreements  also  will 
provide  that  AEPSC  and  the  Operating 
Companies  make  warranties  of  due  care 
and  compliance  with  applicable  laws  to 
the  New  Subsidiaries  with  respect  to  the 
performance  of  the  servicesrequested, 
but  failure  to  meet  these  obligations  will 
not  subject  them  to  any  claim  or 
liabihty,  other  than  to  reperform  the 
work  at  cost.  Furthermore,  AEPSC  and 
the  Opeiating  Companies  will  be 
indemnified  by  the  New  Subsidiaries 
against  liabilities  to  or  claims  of  third 
parties  arising  out  of  the  f)erformance  of 
work  on  behalf  of  the  New  Subsidiaries. 

Initially,  the  New  Subsidiaries  are  not 
expected  to  have  employees  and  will 
use  the  personnel  and  resources  of 
AEPSC  and  the  Operating  Companies  to 
broker  and  market  Energy  Commodities. 
No  more  than  1%  of  the  employees  of 
the  Operating  Companies  will  render, 
directly  or  indirectly,  services  to  the 
New  Subsidiaries  at  any  one  time. 

New  England  Electric  Ssrstem.  et  al. 
(70-8733) 

New  England  Electric  System  (NEES), 
a  registered  holding  company,  and  its 
nonutility  subsidiary  company.  New 
England  Electric  Resources,  Inc. 
("NEERI")  (together.  "Applicants"), 
both  located  at  25  Research  Drive. 
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Wagtborough,  Massachusetts  01582, 
have  filed  an  appUcatioa-declaration 
under  sections  6(a),  7. 9(a),  10, 12(b). 
13(b),  32.  and  33  of  the  Act  and  rules 
45  and  54  thaeonder. 

NEES  and  NEERI  propose  to  acquire 
intoests  in.  finance  the  acqulsidon,  and 
hold  the  securities,  of  one  or  more 
exempt  wholesale  generators  ("EWG") 
as  defined  in  section  32  of  the  Act  and/ 
or  foreign  utility  companies  ("FU(X)") 
as  defiiMd  in  section  33  (together, 
"Exempt  Companies"),  either  directly  or 
indirectly,  through  a  project  entity 
("Proiect  Parent"),  as  discussed  below, 
without  filing  specific  project 
appUcatians.  The  Applicants  propose 
the  following  limitations  on  such 
authority:  (1)  The  hill  amoimt  of  any 
investment  or  finanring,  as  well  as  any 
authorized  guarantees  or  assumptions  of 
liability,  shall  be  counted  as  part  of  a 
total  investment  cap  of  $60  znillion 
('Total  Authority"),  as  defined  below; 
and  (2)  no  investmoit  or  financing  will 
be  made  unless  at  the  time  of  the 
investment  ot  finanHng,  and  after  giving 
efiisct  to  the  investment  or  financing, 
NEES'  "aggregate  investment,"  as 
defined  in  rule  53(a)(l)(i),  in  EWGs. 
FUCOs  and  Project  Parents  does  not 
exceed  50%  of  the  system's 
"consoUdated  retained  earnings,"  as 
defined  in  rule  53(a)(l)(ii). 

To  facilitate  the  acquisition  and 
ownership  of  Exempt  Companies,  NEES 
and  NEERI  seek  authority  to  organize, 
form  or  acqxiire,  and  to  Uquidate, 
dissolve  or  sell,  in  whole  or  in  part, 
subsidiary  Project  Parents.  Project 
Parents  shall  engage,  directly  or 
indirectly,  and  exclusively,  in  the 
business  of  owning  and  holding  the 
interests  and  securities  of  one  or  more 
Exempt  Companies  and  in  project 
development  activities  relating  to  the 
acquisition  of  such  interests  and 
securities  and  the  underlying  electrical 
generation,  transmission  and 
distribution  projects  ("Investment 
Projects"). 

Project  parents  shall  be  special 
purpose  domestic  or  foreign 
corporations,  partnerships  or  limited 
liability  companies  (or  the  equivalent  of 
such  entities  in  the  foreign  country 
where  such  Project  Parent  may  be 
formed).  NEES  and  NEERI  propose  to 
form  Project  Parents  at  any  time:  (1)  To 
make  bids  or  submit  proposals  to 
acquire  interests  in  Exempt  Companies; 
and  (2)  to  facilitate  and/or  close  on  the 
acquisition  or  financing  of  interests  in 
Exempt  Companies.  Project  Parents  may 
also  be  formed  to  participate  in  joint 
ventures  wnth  nonassodates  for  the 
purpose  of  owning  interests  in  Exempt 
Companies  and/or  engaging  in 
Investment  Projects. 
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The  Project  Parents  may  issue 
securities  to  NEES  and/or  NEERI  and 
NEES  and/ or  NEERI  may  acquire  such 
securities.  The  securities  may  take  the 
form  of  capital  stock  or  shares,  debt 
securities,  trust  certificates,  partnership 
interests  or  other  equity  or  participation 
interests. 

NEERI  may  provide  Project  Parents, 
and  Project  Parents  may  provide  their 
subsidiaries,  services  necessary  or 
desirable  for  their  operations,  including, 
without  limitation,  management, 
engineering,  employment, 
administrative,  tax,  consulting, 
accounting,  and  computer  and  software 
support.  The  services  that  NEERI  and/or 
the  Project  Parents  will  provide  will  not 
be  provided  for  any  associate  company 
which  derives,  directly  or  indirectly, 
any  material  part  of  its  inccane  from 
sources  withia  the  United  States,  and 
wbich  is  a  public  utility  company 
operating  within  the  United  States.  In 
these  cases  the  Applicants  have 
requested  an  exemption  imder  section 
13(b)  of  the  Act. 

NEES  proposes  to  finance,  from  time- 
to-time  through  December  31, 1998,  the 
activities  of  NEERI  and  Project  Parents 
("NO:S  Investments").  The  NEES 
Investments  may  take  the  form  of 
purchases  of  capital  shares,  partnership 
interests,  trust  certificates  (or  the 
equivalent  of  any  of  the  foregoing  under 
the  laws  of  foreign  jurisdictions),  capital 
contributions,  subordinated  loans 
evidenced  by  subordinated  promissory 
notes,  open  accoimt  advances, 
guarantees,  bid  bonds  or  other  credit 
support  to  secure  obligations  incurred 
by  NEERI  and/or  Project  Parents  in 
connection  with  Exempt  Company 
investments  or  of  NEERI's  undertaking 
to  contribute  equity  to  a  Project  Parent. 

NEES  may  enter  into  reimoursement 
agreements  with  banks  to  support  letters 
of  credit  delivered  as  security  for  NEES' 
or  NEERI's  equity  contribution 
obligation  to  a  Project  Parent  or 
otherwise  in  connection  with  a  Project 
Parent's  or  NEERI's  Exempt  Company 
project  development  activities. 

NEES  and  NuIRI  also  propose  to, 
from  time-to-time  through  Etecember  31, 
1998:  (1)  Guarantee  the  indebtedness  or 
other  obligations  of  one  or  more  Exempt 
Companies;  (2)  assume  the  Uabilities  of 
one  or  more  Exempt  Companies;  and/or 
(3)  enter  into  guarantees  and  letters  of 
credit  reimbursement  agreements  in 
support  of  equity  contribution 
obligations  or  otherwise  in  connection 
with  project  development  activities  for 
one  or  more  Exempt  Companies 
("Exempt  Company  Investments"),  as 
discussed  below. 

NEES  and  NEERI  propose  that  the 
amoimt  of  the  Total  Authority  be 


reduced  from  time-to-time  by  the 
amount  of  NEES  Investments  and/or 
Exempt  Company  Investments  made, 
and  Non-Recourse  Debt  issued,  and  be 
increased  from  time-to-time  by:  (1) 
Proceeds  received  upon  the  sale, 
liquidation,  repayment  or  other 
disposition  of  any  NEES  Investment  or 
Exnnpt  Company  Investment;  (2) 
proceeds  generated  fiom  NEERI  or 
Project  Parents'  activities  in  connection 
with  their  investments  in  Exempt 
Companies  or  any  particular  Investment 
Project  in  which  NEERI  or  NEES  has  an 
interest;  (3)  the  reimbursement  of  such 
NEES  Investments  or  Exempt  Company 
Investments  out  of  the  proceeds  of  any 
third  party  financing  of  NEERI's  or 
Project  Parents'  activities  or  any 
particular  Investment  Project  in  which 
NEERI  or  NEES,  directly  or  indirectly, 
has  an  interest;  or  (4)  the  extent  to 
which  Non-Recotuse  Debt  issued  has 
been  paid.  In  any  case  in  which  NEES 
and  NEERI  together  own  less  than  all  of 
the  equity  interests  of  a  Project  Parent, 
only  that  percentage  of  the  non-recourse 
indebtedness  of  such  Project  Parent 
equal  to  NEES'  and  NEERI's  combined 
equity  ownership  percentage  shall  be 
included  for  purposes  of  the  foregoing 
limitation. 

NEES  Investments  may  be  made  from 
NEES  to  NEERI  and/or  Project  Parents 
directly  or  indirectiy.  Any  open  account 
advance  made  by  NEES  will  be  non- 
interest  bearing  and  shall  have  a 
maturity  not  exceeding  one  year.  Any 
promissory  note  issued  to  NEES  by 
NEERI  or  a  Project  Parent,  or  to  NEERI 
by  a  Project  Parent,  and  any  promissory 
note  or  other  similar  evidence  of 
indebtedness  issued  by  a  Project  Parent 
to  a  person  other  than  NEES  or  NEERI 
with  respect  to  which  NEES  or  NEERI 
may  issue  a  guarantee,  would  mature 
not  later  than  30  years  after  the  date  of 
issuance.  It  would  bear  interest  at  a  rate 
not  greater  than  the  prime  rate  of  a  bank 
to  be  designated  by  NEES  in  the  case  of 
a  promissory  note  issued  to  NEES  or 
NEERI.  In  the  case  of  any  note  or  similar 
evidence  of  indebtedness  issued  to  a 
person  other  than  NEES  or  NEERI  and 
guaranteed  by  NEES  or  NEERI,  the  rate 
would  not  exceed  (a)  the  greater  of  250 
basis  points  above  the  lending  bank's  op 
other  recognized  prime  rate  and  50  basis 
points  above  the  federal  fimds  rate;  (b) 
400  basis  points  above  the  specified 
London  Interbank  Offered  Rate  plus  any 
applicable  reserve  requirement;  or  (c)  a 
negotiated  fixed  rate  500  basis  points 
above  the  30  year  "current  coupon" 
treasury  bond  rate  if  such  note  or  other 
indebtedness  is  U.S.  dollar 
denominated.  If  such  note  or  other 
indebtedness  is  denominated  in  the 


currency  of  a  foreign  nation,  the  interest 
rate  will  not  exceed  a  fixed  or  floating 
rate  which,  when  adjusted  for  the 
prevailing  rate  of  inflation,  would  be 
equivalent  to  a  rate  on  a  U.S.  dollar 
denominated  borrowing  of  identical 
average  life  that  does  not  exceed  10% 
over  the  highest  rate  set  forth  above. 

Any  reimbursement  agreement 
supporting  a  letter  of  credit  would  have 
a  term  not  in  excess  of  30  years. 
Drawings  imder  any  such  letter  of  credit 
would  bear  interest  at  not  more  than  5% 
above  the  prime  rate  of  the  letter  of 
credit  bank  as  in  effect  from  time-to- 
time,  and  letter  of  credit  fees  would  not 
exceed  1%  annually  of  the  face  amount 
of  the  letter  of  credit. 

New  England  Electric  Resources,  Inc. 
(70-8785) 

New  England  Electric  System 
("NEES"),  a  registered  holding 
company,  and  its  research  and 
development  subsidiary  company.  New 
England  Electric  Resoiuces,  Inc. 
("NEERI")  (together,  "AppUcants"), 
both  located  at  25  Research  Drive, 
Westborough,  Massachusetts  01582, 
have  filed  an  application  under  sections 
9(a)  and  10  of  the  Act. 

By  order  dated  February  23, 1995 
(HCARNo.  26235)  ("Order").  NEERI 
was  authorized  to  invest  up  to  SIO 
million  in  research  and  development 
activities.  The  Order  provided  that 
NEERI  could  invest  in  projects  and 
technologies,  which  could  include 
electro-technologies,  energy  efficiency 
and  power  quality  measures,  other 
developing  environmental  technologies 
and  new  generation  and  transmission 
technologies.  The  Order  was  issued  on 
the  condition  that  particular 
acquisitions  remained  subject  to  further 
Commission  authorization. 

Applicants  now  propose  to  make  an 
initial  Investment  of  $500,000,  and  a 
possible  second  Investment  in  the  same 
amount,  in  Monitoring  Technology 
Corporation  ("MTC"),  a  Virginia 
corporation  and  the  developer  of  a 
vibration  monitoring  technology  for  the 
risk  management  and  {>erfonnance 
monitoring  of  power  turbines.  MTC  is 
developing  a  method  to  read  vibration 
frequency  "signatures"  of  power 
turbines  and  other  turbomachlnes.  This 
technology,  referred  to  as  Rotational 
Vibration  Monitoring  ("RVM"),  would 
enable  tuibine  operators  to  monitor 
their  machines  during  normal 
operations  and  quantitatively  analyze 
turbine  performance  and  predict 
mechanical  problems.  This  method  of 
continuous,  automated  on-line 
monitoring,  when  compared  to  present 
technology,  would  result  in:  (1) 
Reduced  ttubine  maintenance  costs;  (2) 


early  warning  of  some  potential 
catastrophic  failures:  and  (3)  ultimately 
more  efficient  turbine  performance. 
While  initially  targeted  at  electric 
utilities,  RVM  technology  has  the 
potential  for  further  application  in  other 
areas,  such  as  propulsion  and  industrial 
turbines. 

In  consideration  of  NEERI's  initial 
$500,000  equity  investment  and 
subsequent  investments  in  the  same 
amount.  MTC  will:  (1)  Issue  shares  of 
preferred  stock  and  warrants  to  NEERI: 
(2)  waive  a  participation  fee,  currently 
estimated  at  $200,000.  for  NEERI's 
associated  power  company.  New 
England  Power  ("NEP"),  to  participate 
as  a  testing  site  for  MTC's  vibration 
monitoring  technology;  and  (3)  offer 
NEP  significant  discounts  on  certain 
future  services  from  MTC. 

NEERI  proposes  to  purchase  shares  of 
MTC's  convertible  preferred  stock 
("Shares")  at  a  price  of  $1.75  per  share, 
for  a  total  equity  investment  of 
$500,000.  NEERI's  investment  in  the 
Shares  will  result  in  NEERI's  ownership 
of  not  more  than  4.99%  of  the  voting 
securities  of  MTC.  The  Shares  may  be 
converted  to  shares  of  common  stock 
upon  the  closing  of  an  initial  public 
offering,  in  which  MTC's  proceeds  from 
such  offering  are  not  less  than  $10 
million  and  in  which  the  share  offering 
price  is  $3.50  or  more.  NEERI  will  also 
receive  A  and  B  warrants  which  will  be 
exercisable  under  certain  terms  and 
conditions  to  ensure  that  NEERI's 
ownership  does  not  exceed  4.99%  of  the 
voting  sectirities  of  MTC.  Both  the 
Shares  and  warrants  will  have  full 
ratchet  anti-dilution  protection. 

Further,  the  Applicants  propose  to 
make  additional  investments  in  MTC  on 
an  emergency  basis  prior  to  its 
commercialization  p>eriod  in  amounts  of 
up  to  $500,000.  The  investments  will 
take  the  form  of  preferred  or  common 
stock,  warrants  or  debt  that  is 
convertible  to  equity. 

General  Public  Utilities  Corporation 
(70-^793) 

General  Public  Utilities  Corporation 
("GPU"),  100  Interpace  Parkway, 
Parsippany.  New  Jersey  07054,  has  filed 
a  declaration  imder  sections  6(a),  7  and 
12(b)  of  the  Act  and  rules  45  and  54 
thereunder. 

By  order  dated  September  29. 1993 
(HCAR  No.  25898).  the  Commission, 
among  other  things,  authorized  GPU 
Service  Corporation.  CPU's  subsidiary 
service  company  ("Service  Company"). 
to  enter  into  a  Term  Loan.  Revolving 
Credit  and  Guaranty  Agreement,  dated 
September  30, 1993  ("FUNB  Loan 
Agreement"),  with  First  Union  National 
Bank  (successor  in  interest  to  First 


Fidelity  Bank,  National  Association. 
New  Jersey)  ("FUNB")  and  to  issue  to 
FUNB  its  unsecured  promissory  notes 
maturing  not  later  than  September  30, 
1998,  representing  borrowings 
thereimder  in  the  amount  of  up  to  $16.5 
million  (of  which  $11.5  million 
constituted  a  term  loan  and  $5  million 
a  revolving  credit  facility  which  facility 
has  expired).  The  proceeds  of  the  term 
loan  borrowings  were  used  to  refinance 
$11.5  million  of  Service  Company's 
then  outstanding  Indebtedness  which 
Service  Company  had  incurred  to 
finance  the  construction  and  equipping 
of  its  Pareippany.  New  Jersey 
headquarters  office  building.  The 
revolving  credit  borrowings  were  to  be 
used  for  general  corporate  purposes 
including  capital  expenditures.  The 
Commission  further  authorized  GPU  to 
unconditionally  guarantee  payment  of 
principal  of  and  interest  on  the  notes 
and  Service  Company's  other 
obligations  to  FUNB  under  the  FUN 
Loan  Agreement. 

By  order  dated  April  24.  1986  (HCAR 
No.  24069)  ("April  Order"),  the 
Commission,  among  other  things. 
authorized  Service  Company  to  issue  to 
Aetna  Life  Insurance  Company 
("Aetna")  $32  million  aggregate 
principal  amount  of  its  secured  notes 
("Aetna  Loan"),  maturing  not  later  than 
December  31,  2001 .  secured  by  a  first 
hen  and  security  interest  in  Service 
Company's  Reading,  Pennsylvania  office 
building.  The  proceeds  of  such 
borrowing  were  used  to  repay  then 
outstanding  borrowings  incurred  to 
finance  the  construction  and  equipping 
of  the  Reading  office  building  and  for 
working  capital  purposes.  The  April 
Order  also  authorized  GPU  to  guarantee 
Service  Company's  payment  of 
principal  and  interest  on  and 
performance  of  its  other  obligations 
with  respect  to  these  secured  notes. 

As  of  Februar>'  1 .  1996,  the  principal 
amount  of  borrowings  outstanding 
under  the  FUNB  Loan  Agreement  and 
Aetna  Loan  was  $11.5  million  and  $19.2 
million,  respectively.  The  Aetna  Loan 
bears  interest  at  a  fixed  rate  of  10.87% 
per  aimum.  Notes  issued  under  the 
RJNB  Loan  Agreement  bear  interest  at 
fluctuating  rates  based  upon  (i)  FUNB's 
base  rate,  or  (ii)  the  London  Interbank 
Offered  Rate  plus  37.5  basis  points  and 
the  applicable  reserve. 

Service  Company  has  determined  that 
market  conditions  are  sufficiently 
favorable  to  warrant  a  refinancing  of  the 
Aetna  Loan  and,  possibly,  at  the  same 
time  a  refinancing  of  borrowings  under 
the  FUNB  Loan  Agreement  as  well. 
Accordingly,  Ser\'ice  Company  now 
intends,  from  time  to  time  through 
February  1.  2006,  to  borrow  up  to  $40 
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millicn  firom  one  or  more  conunerdal 
banks  or  other  institutioiis  under  one  or 
more  new  tenn  loan  and/at  revolving 
credit  facilities  ("New  Loan 
Agreement")  entered  into  on  or  before 
February  1,  2006.  Each  New  Loan 
Agreement  would  provide  for  interest  at 
negotiated  market  rates  but.  in  any  case, 
not  in  excess  of  the  greater  of  (i)  150 
bads  points  above  the  greater  of  (a)  the 
lending  bank's  or  other  recognized 
prime  rate  and  (b)  50  basis  points  above 
the  federal  funds  rate,  (ii)  200  basis 
points  above  the  specified  London 
Interbank  Ofiiared  Rate  plus  any 
applicable  reserve  requirement,  (iii)  a 
negotiated  fixed  rate  which,  in  any 
event,  would  not  exceed  300  basis 
points  above  the  treasury  bond  rate  with 
an  identical  average  life,  or  (iv)  a  rate 
equal  to  the  average  domestic  money 
bid  rate  for  certificates  of  deposit  of 
similar  maturities,  plus  up  to  100  basis 
points  and  any  applicable  reserve 
requirements;  and  woiild  include  other 
customary  terms  and  conditions.  Loans 
under  each  New  Loan  Agreement  would 
have  a  maturity  of  up  to  20  years  and 
may  be  evidenced  by  promissory  notes. 
Proceeds  of  borrbwings  under  the  New 
Loan  Agreement  would  be  used  to  repay 
all  or  a  portion  of  the  outstanding 
borrowings  under  the  FUNB  Loan 
Agreement.  The  balance  would  be  used 
for  wrorking  capital  and  other  corporate 
purposes. 

In  order  to  enable  Service  Company  to 
borrow  at  more  fevorable  rates  and  other 
terms,  GPU  proposes,  from  time  to  time 
through  February  1.  2006,  to  enter  into 
guaranty  agreements  in  favor  of  the 
banks  or  other  institutional  lenders 
under  the  New  Loan  Agreements  to 
unconditicmally  guarantee  payment  of 
principal,  interest  and  Service 
Company's  other  obUgations  imder  the 
New  Loan  Agreements. 

For  the  Ck>mmission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigaret  H.  McFarland, 
Deputy  Secretary: 

(FR  Doc  96-4740  Filed  2-2»-96;  8:45  am] 
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CnHiasi  No*.  3»-7266;  34-36881;  File  No. 
266-2Q1 

Advisory  CommlttM  on  the  Capital 
Fonnatlon  and  Regulatory  Processes; 


AOENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  the  Renewal  of  the 

Sectuities  and  Exchange  Commission 

Advisory  Committee  on  the  Capital 

Formation  and  Regulatory  Processes. 


SUMMARY:  The  Chairman  of  the 
Conmiission,  with  the  concurrence  of 
the  other  member  of  the  Commission, 
has  renewed  the  Securities  and 
Exchange  Commission  Advisory 
Committee  on  the  Capital  Formation 
and  Regulatory  Processes 
("Committee"),  which  will  advise  the 
Commission  regarding  the  informational 
needs  of  investors  and  the  regulatory 
costs  imposed  on  the  U.S.  securities 
markets. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  265-20.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meridith  Mitchell,  Assistant  General 
Coimsel,  Office  of  the  General  Coimsel, 
at  202-942-0890;  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  Securities  and 
Exchange  Commission  has  directed 
publication  of  this  notice  that  Chairman 
Arthur  Levitt,  with  the  concurrence  of 
the  other  member  of  the  Commission, 
has  renewed  the  "Securities  and 
Exchange  Commission  Advisory 
Committee  on  the  Capital  Formation 
and  Regtilatory  Processes."  Chairman 
Levitt  certifies  that  he  has  determined 
that  the  renewal  of  the  Committee  is 
necessary  and  in  the  public  interest. 

The  Committee's  charter  directs  the 
Committee  to  assist  the  Commission  in 
evaluating  the  efficiency  and 
effectiveness  of  the  regulatory  process 
and  the  disclose  requirements  relating 
to  public  offerings  of  securities, 
secondary  market  trading  and  corporate 
reporting,  and  in  identifying  and 
developing  means  to  minimize  costs 
imposed  by  current  regulatory 
programs,  from  the  perspective  of 
investors,  issuers,  the  various  market 
participants,  and  other  interested 
persons  and  regulatory  authorities. 

The  Committee  members  are  able  to 
represent  the  varied  interests  affected  by 
the  range  of  issues  being  considered. 
The  Committee's  membership  includes, 
among  others,  persons  who  represent 
investors,  issuers,  market  participants, 
independent  public  accountants, 
regulators  and  the  public  at  large.  The 
Committee's  members  are  able  to 
represent  a  variety  of  viewpoints  and 
have  varying  experience,  and  the 
Committee  is  fairly  balanced  in  terms  of 
points  of  view,  backgrounds  and  tasks. 


The  Chairman  of  the  Committee  is 
Commissioner  Steven  M.H.  Wallman. 

The  Committee  will  conduct  its 
operations  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  duties  of  the 
Committee  are  solely  advisory. 
Determinations  of  action  to  be  taken  and 
pohcy  to  be  expressed  with  respect  to 
matters  upon  which  the  Advisory 
Committee  provides  advice  or 
recommendations  shall  be  made  solely 
by  the  Commission. 

The  Committee  will  meet  at  such 
intervals  as  are  necessary  to  carry  out  its 
functions.  It  is  expected  that  meetings  of 
the  full  Committee  generally  will  occtu* 
no  more  frequently  than  5  times; 
meetings  of  subgroups  of  the  full 
Advisory  Committee  will  likely  occur 
more  frequently.  The  Securities  and 
Exchange  Commission  will  provide 
necessary  support  services  to  the 
Committee. 

The  Committee  vnll  terminate  on 
September  30, 1996  unless,  prior  to 
such  time,  its  charter  is  renewed  for  a 
further  period  in  accordance  with  the 
Federal  Advisory  Conunittee  Act,  or 
imless  the  Chairman,  vrith  the 
concurrence  of  the  other  members  of  the 
Commission,  determines  that 
continuance  of  the  Committee  is  no 
longer  in  the  pubUc  interest. 

Concurrent  with  publication  of  this 
notice  in  the  Federal  Regiater,  a  copy  of 
the  charter  of  the  Committee  will  be 
filed  with  the  Chairman  of  the 
Commission,  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs 
and  the  House  Committee  on 
Commerce.  A  copy  of  the  charter  will 
also  be  furnished  to  the  Library  of 
Congress  and  placed  in  the 
Commission's  Public  Reference  Room 
for  public  inspection. 

Dated:  February  23, 1996. 

By  the  Commission. 
Jonadun  G.  Katz, 
Secretary. 
[FR  Doc.  96-4741  Filed  2-2»-96;  8:45  am] 
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[Releaee  No.  34-36874;  File  No.  SR-PSE- 
96-^ 

Self-Regulatory  Organizations;  Notice 
of  nilng  of  Proposed  Rule  Change  by 
Pacific  Stock  Exchange,  Inc.  to 
Estat>lish  a  Competing  Specialist 
Program 

February  22, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  21, 1995, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 


or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  and  on  February  16, 1996, 
Amendment  No.  1  to  the  proposed  rule 
change,^  as  described  in  Items  I,  II  and 
in  belov^  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Otganization'a 
StateoMnt  of  the  Terms  of  Subetance  irf 
the  Pnqposed  Rule  Change 

The  PSE  is  proposing  to  estabUsh  a 
competing  specicdist  pilot  program.  The 
proposal  includes  specific  procedures 
for  competing  speciaUsts,  including 
procedures  for  registration,  vidthdrawal, 
and  participation  in  the  competing 
specialist  program.  The  Exchange  is  also 
proposing  to  extend  its  official  poUdes 
relating  to  circuit  breakers  to  Competing 
Specialists.^ 

The  Text  of  the  proposed  procedures 
for  competing  specialists  is  as  follows: 

Pacific  Stock  Exchange  incorporated; 
Procedures  {or  Competing  Specialists 

The  following  are  procedures  for  the 
Competing  Specialist  Pilot  Program. 

1.  Registered  Specialisto  are  not  eligible  to 
act  as  Coaapetiog  Specialists. 

2.  Applications  to  compete  must  be 
directed  to  the  Equity  Floor  Trading 
Committee  in  writing  and  must  list  in  order 
of  preference  the  stock(>)  in  which  the 
applicant  intends  to  compete.  The  Equity 
Floor  Trading  Committee  will  consider  the 
following  in  reviewing  an  application: 

•  Financial  capability. 

•  Adequacy  of  staffing  on  the  Floor. 

•  Existence  of  adequate  Chinese  Wall 
Procedures  at  the  applicant  firm. 

•  Agreement  of  iwth  Registered  Specialist 
to  allow  trading  of  specific  issues  by  the 
Competing  Specialist. 

3.  All  applicants  mtist  be  registered  as 
members  with  the  Exchange  and  must  meet 
the  net  capital  requirements  pursuant  to  SEC 
Rule  15c3-l  and  capiUl  requiremenU  set 


UMI 


>  Sm  Isttar  from  David  P.  Semsk,  Vies  PrMidant 
Ragulation.  to  Katharine  A.  Simmoni,  Attorney, 
SEC  dated  February  15, 1996.  Amendtoent  No.  1 
provided  additional  description  of  the  propoaal  and 
change*  to  the  Procedures  for  Competing 
Specialists.  These  additions  and  changes  are 
incorporated  herein. 

*  Securities  Exchange  Act  Release  No.  26360 
(December  16. 1988).  53  FR  51942  (December  23. 
1996).  The  PSE  filed  the  rule  in  the  form  of  an 
official  policy  that  stated  it  would  cooperate  with 
a  request  from  the  Commission  to  halt  trading  in  all 
equity  and  equity-related  products  traded  on  the 
Exchange  in  conjunction  with  halted  trading  at 
other  U.S.  marluts.  The  Commission,  in  spproving 
the  PSE's  proposed  rule  change,  requested  that  the 
PSE  implement  its  policy  sutement  by  imposing  a 
trading  halt  as  quickly  as  prscticable  whenever  the 
NYSE  and  other  equity  markets  have  suspended 
trading.  See  also  Securities  Exchange  Act  Release 
No.  27370  (October  23, 1989).  54  FR  43881.  n.S 
(October  27, 1989). 


forth  in  Rule  2.2(b)  of  the  Rules  of  the 
Exchange,  and  conform  to  all  other 
performance  requirements  and  standards  set 
forth  in  the  Rules  of  the  Exchange.  All 
applicants  who  control,  are  controlled  by,  or 
are  under  common  control  with  another 
person  engaged  in  a  securities  or  related 
business  shall  have  and  maintain  appropriate 
Chinese  Wall  procedures  as  approved  by  a 
self-regulatory  organization.  A  competing 
specialist  will  be  subject  to  all  the  rules  and 
policies  applicable  to  a  regular  specialist, 
unless  otherwise  indicated. 

4.  All  applicant  organizations,  existing  or 
newly  created,  must  satisfy  the  Equity  Floor 
Trading  Committee  that  they  have  sufficient 
staffing  to  enable  them  to  ifulfill  the  functions 
of  a  speciaUst  in  all  of  the  stocks  in  which 
the  applicant  will  be  registered  as  a 
Competing  Specialist. 

5.  Order  flow  not  specifically  designated 
for  a  Competing  Specialist  must  be  routed  to 
either  Registered  Specialist.  However,  a  firm 
that  is  affiliated  with  a  competing  specialist 
in  an  issue  must  designate  all  PSE  order  flow 
to  that  competing  specialist  in  that  issue. 

6.  In  a  competitive  situation,  if  the 
Competing  Specialist  organization  that 
received  approval  to  compete  with  the 
Registered  Specialist  desires  to  terminate  the 
competition  by  requesting  that  it  be  relieved 
of  the  stock  that  is  the  subject  of  the 
competition,  it  should  so  notify  the  Equity 
Floor  Trading  Conmiittae  at  least  3  business 
days  prior  to  the  desired  effective  date  of 
such  %vithdnwal,  except  in  thoee  situatioiis 
when  such  notice  is  not  prscticable. 

7.  Any  Competing  Specialist  who 
witfadra%vs  his/her  registration  in  a  stock  will 
be  barred  from  applying  to  conpete  in  that 
same  stock  for  a  period  of  ninety  (90)  days 
foUovring  the  effective  date  of  withdrawal. 

8.  Notwithstanding  the  existence  of 
Competing  Specialist  situations,  there  is  only 
one  Exchange  market  in  a  security  subject  to 
competition.  Competitors  must  cooperate 
with  the  Registered  Specialist  regarding 
openings  and  reopenings  to  ensure  that  they 
are  unitary. 

9.  Limit  orders  entrusted  to  the  Competing 
Specialist  are  to  be  represented  and  executed 
strictly  according  to  time  priority  as  to 
receipt  of  the  order  on  the  Exchange  in 
accordance  with  Exchange  rules. 

10.  Competing  Specialists  must  keep  the 
Registered  Specialists  informed  about  the  full 
size  of  any  executable  "all  or  none"  orders 

in  their  possession  since  all-oi^none  orders 
cannot  be  represented  in  the  disseminated 
quote.  The  Competing  Specialist  is  expected 
to  represent  such  orders  on  a  "best  efforts" 
besis  to  ensure  the  execution  of  the  entire 
order  at  a  single  price  or  prices,  or  not  at  all. 

11.  The  registration  of  any  Competing 
Specialist  may  be  suspended  or  terminated 
by  the  Equity  Floor  Trading  Committee  upon 
a  determination  of  any  substantial  or 
continued  failure  by  such  Competing 
Specialist  to  engage  in  dealing  in  accordance 
with  the  Constitution  and  Rules  of  the 
Exchange. 

12.  The  Exchange  shall  establish  an 
effective  date  for  competition  to  commerce. 
Since  the  Exchange  cannot  know  what  the 
impact  of  competition  will  be  on  its 
marketplace,  it  will  limit  competition  during 
the  first  year  of  operation  as  follows: 


a.  The  total  number  of  stocks  in  which 
competition  will  be  permitted  shall  initially 
be  limited  to  ten  per  applicant  firm,  or  a 
number  (not  to  exceed  twenty)  as  determined 
by  the  Board  of  Governors. 

b.  No  applicant  firm  will  have  more  than 
one  Competing  Specialist. 

c.  The  number  of  Competing  Specialists 
will  be  limited  to  two  on  each  Equity  Floor. 

d.  The  number  of  competitors  in  any  given 
stock  will  be  limited  to  three  (two  Registered 
Specialists  and  one  Competing  Specialist) 

e.  There  will  be  a  quarterly  review  of  the 
program,  or  upon  request  by  a  Registered 
Specialist  in  a  specific  Competing  Specialist 
issue. 

Once  the  program  has  operated  for 
one  year,  the  Board  of  Governors  will 
evaluate  it  and  determine  whether  to 
continue  the  program  or  to  modify  its 
terms. 3 

n.  Satf-Regalatory  Organization's 
StateoMBt  of  the  Purpose  of,  and 
Statutory  Back  far,  the  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  hem  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  competing 
speciaUst  pilot  program.  Under  the 
proposal,  competing  specialists  are 
permitted  to  compete  with  registered 
sp>ecialist  on  the  floor  of  the  Exchange. 
Orders  are  directed  either  to  a  registered 
specialist  or  the  competing  specialist  in 
an  issue  based  on  each  customer's 
independent  decision,  but  all  orders  in 
a  stock  received  by  the  Exchange  are 
executed  in  accordance  with  strict  time 
priority.  Once  all  limit  orders  at  a  price 
level  are  depleted,  each  specialist  is 
responsible  for  the  market  orders 
directed  to  them. 

The  registered  specialists  are 
responsible  for  updating  quotations  and 
coordinating  openings  and  reopenings 
to  ensure  that  they  are  unitarv".  All  ITS 
activity  must  be  cleared  through  a 


'The  Commiwion  notes  that  the  Exchange  will  be 
required  to  file  i  proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act  before  it  may  modih  the 
terms  of  the  program. 
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ragisterad  specialist  To  all  other 
maifcets  in  the  national  market  S3rsteni, 
there  is  only  one  PSE  maricet.  Trading 
halts  are  coordinated  through  a 
ragisterad  specialist  and  apply  to  all 
competitors  in  the  stock. 

Under  the  proposed  competing 
specialist  program,  the  Exchange's  rules 
govwning  the  auction  market  principles 
of  priority,  parity,  and  precedence 
remain  unchanged  for  quotes  at  the 
NBBO.*  Under  the  PSE's  rules,  if  two  or 
more  specialists  are  quoting  at  the 
NBBO,  the  earliest  bid/offer  at  that  price 
has  time  priority  and  will  be  filled  first 
up  to  its  specified  size.'  When  none  of 
the  specialists  are  quoting  at  the  NBBO, 
the  competing  specialist  program 
pennits  orders  to  be  executed  by  a 
paiticular  specialist  at  the  NBBO  or 
better."  If  a  particular  specialist  is  not 
specified,  the  order  is  directed  to  a 
regular  spedaUst.  However,  if  a  routine 
firm  is  affiliated  with  a  Competing 
Speciahst,  that  firm  may  not  route 
orders  to  another  specialist,  but  must 
route  them  to  the  member  firm's 
affiliated  specialist,  thereby  preventing 
member  firms  affiliated  with  a  specialist 
from  routing  non-profitable  orders  to 
anothOT  specialist  when  maiicet 
conditions  are  unfavorable.' 

All  limit  orders  will  be  represented 
and  executed  strictly  according  to  time 
priority  on  the  Exchange."  Incoming 
orders  are  first  executed  against  any 
contra-side  limit  orders  on  the 
Exchange.  All  specialists  may  execute 
their  designated  order  flow  unless  there 
is  a  contra-side- limit  order  on  the 
Exchange  or  another  specialist  has  a 
superiOT  quote  (with  tie  priority)  at  the 
NBBO. 

Where  a  security  is  traded  on  both 
equity  floors,  each  specialist  is 
responsible  for  properly  coordinating 


«Sm  PSB  RuIm  5.8(aHi).  PSB  Rule  5.8(c)  states 

in  ptrl:  "Whan  a  bid  or  offer  U  clearly  eatablished 

a*  tha  fint  made  at  a  particular  price  regardless  of 

the  floor,  the  maker  shall  be  entitled  to  priority  and 

iball  haTe  pncedence  on  the  next  sale  at  that  price 
•  •  •  ••  ^ 

*  See  PSB  Rnle  5.8(c).  I 

•  For  example,  assume  that  the  NBBO  is  30  bid 
to  20/18  ofiarad.  and  specialist  A  is  bidding  19V4 
while  specialist  B  U  bidding  19'>^  A  market  order 
to  sell  may  be  directed  to.specJalist  B  for  execution 
own  though  specialist  A  has  a  better  bid  because 
n^har  spedalisl  is  bidding  at  the  NBBO.  Under  the 
""*"P"Hng  specialist  program,  specialist  B  would 
execute  the  order  at  20  (the  NBBO)  or  better.  If 
specialist  A  had  been  bidding  20  (the  NBBO). 
^Mdaliat  A  would  have  had  priority  to  execute  the 
otdar  eren  though  it  was  designated  to  specialist  B. 

'  As  noted  above,  however,  if  another  specialist 
U  qaadng  the  NBBO  and  devly  has  established 
priority  on  the  PSE  floors,  then  that  specialist  will 
fill  the  order  despite  the  £tct  that  the  order  was 
designated  for  the  affiliated  C^ompeting  SpecialUt. 

■Thaie  is  only  one  PSE  market  in  a  particular 
aacority,  and  time  priority  is  maintained  among  all 
ordars  received  by  the  PSE. 


and  sjmchronlzing  orders  (and 
executions)  with  the  corresponding 
specialist  on  the  other  Floor."  PSE 
specialists  aurently  have  the  capabifity 
to  enter  their  own  quotes  into  P/COAST, 
and  Competing  Specialists  at  the  PSE 
will  have  the  same  capability.  In 
addition,  the  Exchange  anticipates 
having  in  place  by  March  31, 1996,  a 
Consolidated  Limit  Order  File,  which 
will  allow  all  of  the  PSE  specialists  in 
a  given  issue  to  have  access  to  the 
information  in  each  other's  limit  order 
books.  »«> 

All  competing  specialists  will  be 
evaluated  on  competing  stocks  in 
accordance  with  the  Exchange's 
Specialist  Performance  Evaluation 
Program.  In  addition,  at  any  time,  a 
registered  specialist  may  request  an 
evaluation  of  a  competing  specialist's 
performance  in  an  issue  Uiat  is  traded 
by  both  the  registered  and  competing 
specialists. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EfRectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Airtion 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 


•See  PSE  Rule  5.8(c). 

'"See  letter  from  David  P.  Semak.  Vice  President 
Regulation.  PSE,  to  Katherine  A.  Simmons, 
Attorney,  SEC,  dated  February  20. 1996. 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  wit  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-95-32  and  should  be  submitted 
by  March  22, 1996. 

For  the  Cktmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  96-4824  Filed  2-29-96;  8:45  am] 

BNJJNQ  COOe  8Die-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[DedaraOon  of  Disaster  Loan  Area  «2833] 

Pennsylvania  (and  Contiguous 
Countiss  In  New  Jersey);  Declaration 
of  Disaster  Loan  Area  (AmendnMnt  «1) 

The  above-numbered  Declaration  is 
hereby  amended  to  reflect  new  interest 
rates  effective  for  all  disasters  which 
occurred  on  or  after  January  24, 1996: 

The  current  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credtt  avaK- 
abie  elsewhere 

7.250 

Homeowners  without  credH  avail- 
able elsewhere 

3  625 

Businesses  with  credit  avaitabie 

8000 

Businesses  and  non-profit  orga- 
nizations without  aedit  avail- 

4000 

Others  (Indudbig  non-profit  orga- 
nizations) with  credtt  available 

6iS6Wn6f0 

7.125 

For  Ecorx)mic  Injury: 
Businesses   and   small   agricul- 
tural     cooperatives      wittwut 
credit  available  elsewt)ere 


Percent 


4.000 


Dated:  February  15, 1996. 
John  T.  Spotila, 
Acting  Administrator. 
[FR  Doc.  96-4780  Filed  2-29-96;  8:45  am] 
BILLMQ  COOE  SBS^-OI-P 


[License  No.  04/04-0230] 

North  Riverside  Capital  Corporation; 
Notice  of  Sunrender  of  Licensee 

Notice  is  hereby  given  that  North 
Riverside  Capital  Corporation,  50 
Technology  Park/ Atlanta,  Norcross, 
Georgia  30092,  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  A^).  North  Riverside 
Captial  Corporation  was  licensed  by  the 
Small  Business  Administration  on 
August  24, 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  License  was  accepted  on  this 
date,  and  accordingly,  all/ights, 
privileges,  and  franc^ses  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
ProgTam  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  February  22. 1996. 
Donald  A.  Ctaristeiiaen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  96-4781  Filed  2-29-96;  8:45  am] 
BILUNG  COOE  •8K-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Request 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  v^th  Public 
Law  104-13  effective  October  1, 1995, 
The  Paperwork  Reduction  Act.  Since 
the  last  list  was  published  in  the 
Federal  Register  on  February  26, 1996, 
the  information  collections  Usted  below 
have  been  proposed  or  will  require 
extension  of  the  current  OMB  approvals. 
(Call  the  SSA  Reports  Clearance  Officer 
on  (410)  965-4142  for  a  copy  of  the 
form(s)  or  package(s),  or  write  to  her  at 


the  address  listed  below  the  information 
collections.) 

1.  Letter  to  Landlord  Requesting 
Rental  Information— 0960-0454.  The 
information  collected  on  form  SSA- 
L5061  is  used  to  determine  if  a  rental 
subsidy  agreement  exists  between  a 
landlord  and  an  applicant  for,  or 
recipient  of,  Supplemental  Security 
Income  benefits.  The  affected  public  is 
landlords  who  may  be  subsidizing  such 
a  rental  arrangement. 

Number  of  Respondents:  49,000 
Frequency  of  Response:  As  needed  to 

verify  subsidy  arrangements 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  8,167  hours 

2.  Farm  Arrangement  Questionnaire — 
0960-0064.  The  information  collected 
on  form  SSA-7157  is  used  to  determine 
if  farm  rental  income  may  be  considered 
self-employment  income  for  Social 
Security  coverage  purposes.  The 
respondents  are  individuals  alleging 
self-employment  income  bom  the 
activity  of  renting  land  for  fanning 
activities. 

Number  of  Respondents:  38,000 
Frequency  of  Responses:  1 
Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  19,000  hours 

3.  Request  for  Hearing  By 
Administrative  Law  Judge — 0960-0269. 
The  information  on  form  HA-501  is 
used  by  the  Social  Security 
Administration  to  document  an 
individual's  request  for  a  hearing  on  an 
imfavorable  determination  concerning 
his  or  her  benefits.  The  respondents  are 
such  individuals  who  request  a  hearing. 
Number  of  Respondents:  625,563 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  104.260 

4.  Petition  to  Obtain  Approval  of  a 
Fee  for  Representing  a  Claimant  before 
the  Social  Security  Administration — 
0960-104.  The  information  on  form 
SSA-1560  is  used  to  determine  if  a 
representative  is  asking  for  a  reasonable 
fee  for  representing  a  claimant  before 
the  Social  Security  Administration 
(SSA).  The  respondents  are  attorneys  or 
other  persons  representing  claimants 
before  SSA.      , 

Number  of  Respondents:  89.724 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  44,862 

5.  State  Mental  Institution  Policy 
Review — 0960-0110.  The  information 
collected  on  form  SSA-9584  is  used  by 
the  Social  Security  Administration  to 


determine  whether  an  institution's 
poUcies  and  practices  conform  with 
SSA's  regulations  in  the  use  of  benefits, 
and  whether  the  institution  is 
performing  other  duties  and 
responsibilities  required  of  a 
representative  payee.  The  information 
also  provides  the  basis  for  conducting 
the  actual  onsite  review  and  is  used  in 
the  preparation  of  the  subsequent  report 
of  findings  and  recommendations  which 
is  provided  to  the  institution.  The 
respondents  are  state  mental  institutions 
which  serve  as  representative  payees  for 
Social  Security  beneficiaries. 
Number  of  Respondents:  183 
Frequency  of  Response:  1  per  year 
Average  Burden  per  Response:  1  hour 
Estimated  Annual  Burden:  183  hours 

Social  Security  Administration 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Charlotte  S.  Whitenight. 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore.  MD  21235. 

In  addition  to  your  comments  on  the 
acciiracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information:  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Agency 
Information  Collection  Activities: 
Submission  for  OMB  Review;  Comment 
Request. 

Tne  information  collection  listed 
below,  which  was  published  in  the 
Federal  Register  on  December  29.  1995, 
has  been  submitted  to  OMB. 

Plans  for  Achieving  Self-Support — 
0960-NEW.  The  information  is 
collected  when  a  Supplemental  Security 
Income  (SSI)  recipient  desires  to  use 
available  income  and  resources  to 
obtain  education  and/or  training  in 
order  to  become  self-supportive.  The 
information  is  used  to  evaluate  the 
recipient's  plan  for  achieving  self- 
support  to  determine  whether  the  plan 
may  be  approved.  The  respondents  are 
SSI  recipients. 

Number  of  Respondents:  5.500 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  1,833  hours 

Social  Security  Administration 

Written  comments  and 
recommendations  regarding  this 


UM 


8096 


Federal  Register  /  Vol.  61,  No.  42  /  Friday,  March  1,  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  42  /  Friday.  March  1.  1996  /  Notices 


8097 


iiifonnation  collection  should  be  sent 
within  30  dajrs  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  following 
addresses: 

(OMB).  Office  of  Management  and 
Buc^,  OIRA,  Attn:  Laura  Oliven, 
New  Executive  Office  Building.  Room 
10230,  Washington.  D.C.  20503 

(SSA).  Social  Security  Administration, 
DCFAM.  Attn:  Charlotte  S. 
Whitenight.  6401  Security  Blvd.  1-A- 
21  Operations  Bldg..  Baltimore,  MD 
21235 

Ditad:  February  22, 1996.  I 

ChariaMaWUlMight. 

Aepoftf  Qeamnce  Officer,  Social  Security 
Administration. 

(FR  Doc  96-4482  Filed  2-29-96;  8:45  am] 

■UNO  CODE  41«»4S-P 


DEPARTMENT  OF  STATE 
Offica  Of  Hw  Secretary 

IPubNc  Nonce  2350] 

ExlMiakNi  of  ItM  Roetrictlon  on  the  Use 
of  UnftKl  Stalaa  Paaaperls  for  Travel 
To,  In,  or  TlMfough  Lebanon 

On  January  26, 1987,  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3).  all  United  States  passports, 
with  the  exception  of  passports  of 
immediate  fiamily  members  of  hostages 
in  Lriianan.  were  declared  invalid  for 
travel  to,  in,  or  through  Lebanon  unless 
specifically  validated  for  such  travel. 
"Hiis  action  was  taken  because  the 
situatitHi  in  Lebanon  was  such  that 
American  citizens  there  could  not  be 
considered  safe  from  terrorist  acts. 

Although  there  continues  to  be 
improvement  in  the  security  situation, 
review  of  the  situation  there  has  led  me 
to  conclude  that  Lebanon  continues  to 
be  an  area  "•  *  *  where  there  is 
imminent  danger  to  the  public  health  or 
the  physical  ^Sety  of  United  States 
travelers"  within  the  meaning  of  22 
U.S.C.  211a  and  22  CFR  51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invaUd  for  travel 
to,  in,  or  through  Lebanon  imless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  PubUc  Notice  shall  be  effective 
upon  pubUcation  in  the  Federal 
Register  and  shall  expire  at  die  end  of 
six  months  unless  extended  or  sooner 
revoked  by  Pubfic  Notice. 


UM 


Dated:  Februaiy  27. 1996. 
Watren  Christopher, 
Secretary  of  State. 
(FR  Doc.  96-4972  Filed  2-28-96;  3:23  pm) 

■lUMQCOOE  471(M5-M 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  OMB  Review; 
Accounting  and  Reporting 
Requirements  for  Large  (^rtlflcatad 
Air  Carriers 

ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Bureau  of 
Transportation  Statistics  (BTS)  invites 
the  general  public,  industry  and  other 
Federal  Agencies  to  comment  on  the 
continuing  need  and  usefulness  of  the 
BTS  Form  41.  Comments  are  requested 
concerning  whether  (a)  the  continuation 
of  Form  41  is  necessary  for  DOT  to  carry 
out  its  mission  of  promoting  air 
transportation;  (b)  BTS  accurately 
estimated  the  reporting  burden;  (c)  there 
are  other  ways  to  enhance  the  quality, 
utiUty  and  clarity  of  the  information 
collected;  and  (d)  there  are  ways  to 
minimize  reporting  burden,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Written  comments  should  be 

submitted  by  April  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bemie  Stankus,  Office  of  Airline 

Information,  BTS,  at  (202)  366-4387. 

SUPPLEMENTARY  INFORMATION:  OMB 

Approval  No.  2138-0013. 

Title:  Report  of  Financial  and  Operation 

Statistics  for  Large  Certificated  Air 

Carriers 
Form  No.:  BTS  Form  41 
Type  of  Review:  Extension  of  a 

currently  approved  collection. 
Respondents:  Large  certificated  air 

carriers 
Niunber  of  Respondents:  98 
Estimated  Time  Per  Response:  4  hoius 
Total  Annual  Burden:  35287 

Needs  and  Uses:  DOT  uses  Form  41 
traffic  data  to  help  formulate  the  United 
States  position  in  international 
negotiations,  to  select  carriers  for 
international  routes  and  to  conduct 
environmental  impact  analyses.  DOT 
uses  Form  41  cost  data  to  calculate  the 
Standard  Fare  Levels  (Passenger  and 
Cargo)  and  to  set  the  Intra-Alaska  and 
international  mail  rates.  The 
Department  of  the  Air  Force,  Military 


Airlift  Command  uses  Form  41  data  in 
ratemaking  for  the  Qvil  Reserve  Air 
Fleet  Program,  and  for  its  Air  Carrier 
Analysis  Support  System  (ACAS). 

DOT  uses  operational  and  financial 
data  to  review  International  Air 
Transport  Association  Agreements 
OATA),  to  review  initial  air  carrier 
fitness,  to  review  air  carrier  continuing 
fitness,  to  review  foreign  air  carrier 
applications  and  moiutor  the  status  of 
the  air  transport  industry.  The  Justice 
Department  uses  the  data  in  its  antitrust 
analyses.  DOT  meets  its  responsibifity 
to  International  Civil  Aviation 
Organization,  an  arm  of  the  United 
Nations,  by  the  use  of  Form  41  data. 

Traffic  data,  especially  enplanement 
data,  are  used  for  the  National  Plan  of 
Integrated  Airport  Systems,  airport 
capacity  analyses,  the  Airport 
Improvement  Program,  systems 
planning  at  airports,  exemption  requests 
to  transport  hazardous  materials,  and 
essentia  air  service  analyses. 

The  Department  of  Energy  uses  Form 
41  fuel  data  in  monitoring  industry  fuel 
consumption  for  emergency 
preparedness  planning. 

liie  Federal  Aviation  Administration 
and  the  National  Transportation  Safety 
Board  use  Form  41  data  in  safety 
analyses  (operational),  air  carrier 
certification,  safety  forecasting/ 
regulatory  analysis  and  air  carrier  safety 
surveillance  and  inspection. 

DOT  uses  aircraft  inventory  data  in  its 
administration  of  the  War  Air  Service 
Program  (Emergency  Preparedness). 

lihe  Department  of  Commerce,  Bureau 
of  Economic  Analysis,  uses  Form  41 
data  in  its  estimation  of  the  Gross 
National  Product,  analyses  of 
intematioiud  trade  accoimts  and  to 
compile  the  Input-Output  Tables  of  the 
United  States. 

The  Department  of  Labor  uses 
employment  statistics  in  its  Productivity 
Studies  and  Indices. 

Dated:  February  26, 1996. 
Timediy  E.  Cannody, 
Acting  Director,  Office  of  Airline  Statistics, 
Bureau  of  Transportation  Statistics. 
[FR  Doc.  96-4801  Filed  2-29-96;  8:45  am] 
BIUMO  COOE  4t1»-7E-P 


Aviation  Proeaedlngs;  Agreements 
Filed  During  tlie  Weelt  Ending 
Fel)ruary23,1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1092. 

Date  filed:  February  21, 1996. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TCI  Telex  Mail  Vote  781,  St. 
Croix  and  St.  Thomas  add-ons.  Intended 
effective  date:  March  1, 1996.  ' 

DocJtet  Number:  OST-96-1093. 

Date  filed:  February  21, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  782, 
Burundi  Currency  Change,  r-1 —  OlOz 
r-2— OlOff,  Intended  effective  date:  April 
1, 1996. 

Panlette  V.  Twine, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  96-4840  Filed  2-29-96;  8:45  am] 
BUJNQ  CODE  4»10-«-P 


Notice  of  Applications  for  Certificates 
of  PutHic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  0  During  the  Week 
Ending  February  23, 1996 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedurd  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1091 
Date  filed:  February  21, 1996 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  20, 1996 
Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41108  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  foreign  air  transportation 
of  persons,  property  and  mail  between 
the  terminal  points  Chicago,  Illinois, 
.  Los  Angeles,  California,  and  New 
York,  New  Yorit  and  the  terminal 
point  Tokyo,  Japan,  with  the  right  to 
integrate  such  authority  with  its 
certificate  for  Route  137. 
Docket  Number:  OST-96-1102 
Date  filed:  February  23, 1996 
Due  Date  for  Answers,  Conforming 
Applications;  or  Motion  to  Modify 
Scope:  March  22, 1996 
Description:  AppHcation  of  Sky  Trek 
International  Airlines,  Inc.,  pursuant 
to  49  U.S.C.  Section  41102,  and 


Subpart  Q  of  the  Regulations,  requests 
authority  to  engage  in  charter  air 
transportation  of  passengers,  property, 
and  mail:  Between  a  place  in  (i)  a 
State,  territory,  or  possession  of  the 
United  States  and  a  place  in  the 
District  of  Columbia  or  another  State, 
territory  or  possession  of  the  United 
States;  (ii)  Hawaii  and  another  place 
in  Hawaii  through  the  airspace  over  a 
place  outside  Hawaii;  (iii)  the  District 
of  Columbia  and  another  place  in  the 
District  of  Columbia;  and  (iv)  a 
territory  or  possession  of  the  United 
States  and  another  place  in  the  same 
territory  or  possession. 

Docket  Number:  OST-96-1103 

Date  filed:  February  23, 1996 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  22, 1996 

Description:  Application  of  Sky  Trek 
International  Airlines.  Inc.,  pursuant 
to  49  U.S.C.  Section  41102.  and 
Subpart  Q  of  the  Regualtions,  requests 
authority  to  engage  in  charter  air 
transportation  of  passengers,  property, 
and  mail:  Between  any  place  in  the 
United  States  and  any  place  outside 
thereof. 

Pauktte  V.  Twine, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  96-4839  Filed  2-29-96;  8:45  am] 

BILUNQ  COOE  4l10-«2-P 


National  Highway  Traffic  Safety 
Administration 

Annual  List  of  Nonconforming 
Vehicles  Decided  To  Be  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Annual  list  of  nonconforming 
vehicles  decided  to  be  eligible  for 
importation. 

SUMMARY:  This  notice  Usts  all  vehicles 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  that  have  been 
decided,  as  of  January  22, 1996,  to  be 
eligible  for  importation  into  the  United 
States. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  30141(a)(1)(A)  (formerly  section 
108(c)(3)(A)(i)(I)  of  the  NaUonal  Traffic 
and  Motor  Vehicle  Safety  Act  (the  Act)). 
a  motor  vehicle  that  was  not  originally 
manufactiired  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 


has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certffied  under  49  U.S.C.  30115 
(formerly  section  114  of  the  Act),  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Where  there  is 
no  substantially  similar  U.S.-certified 
motor  vehicle.  49  U.S.C.  30141(a)(1)(B) 
(formerly  section  108(c)(3)(A){i)(n)  of 
the  Act)  permits  a  nonconforming  motor 
vehicle  to  be  admitted  mto  the  United 
States  if  its  safety  features  comply  with, 
or  are  capable  of  being  altered  to  comply 
with,  all  applicable  Federal  motor 
vehicle  safety  standards  based  on 
destructive  test  data  or  such  other 
evidence  as  the  Secretary  of 
Transportation  decides  to  be  adequate. 

Under  49  U.S.C.  30141(a)(1)  (formerly 
section  108{c)(3)(C)(i)  of  the  Act), 
import  ehgibility  decisions  may  be 
made  "on  the  initiative  of  the  Secretary 
of  Transportation  or  on  petition  of  a 
manufacturer  or  importer  registered 
under  (49  U.S.C.  30141(c)]."  The 
Secretary's  authority  to  make  these 
decisions  has  been  delegated  to  the 
Administrator  of  NHTSA  under  49  CFR 
1.50(a).  The  Administrator  initially 
redelegated  to  the  Associate 
Administrator  for  Enforcemenl  (now 
Safety  Assurance)  the  authority  to  grant 
or  deny  petitions  for  import  eligibility 
decisions  submitted  by  motor  vehicle 
manufacturers  and  registered  importers, 
and  subsequently  transferred  this 
authority  to  the  Director,  Office  of 
Vehicle  Safety  Compbance  (49  CFR 
501.8(1)).  Thus  far,  a  number  of  import 
eligibility  decisions  have  been  made  on 
the  Administrator's  own  initiative,  and 
the  Associate  Administrator  and  Office 
Director  have  granted  many  petitions  for 
such  decisions  submitted  by  registered 
importers. 

Under  49  U.S.C.  30141(b)(2)  (formerly 
section  108(c)(3)(C)(iv)  of  the  Act),  a  list 
of  all  import  eligibility  decisions  must 
be  published  annually  in  the  Federal 
Register.  That  list  is  set  forth  in  Annex 
A  and  is  cxurent  as  of  January  22.  1996. 

Each  vehicle  on  the  list  is  preceded  by 
a  vehicle  eligibility  number.  The 
importer  of  a  vehicle  admissible  under 
any  eligibility  decision  must  write  that 
number  on  the  Form  HS-7 
accompanying  entry  to  indicate  that  the 
vehicle  is  eUgible  for  importation. 
"VSA"  eligibility  numbers  are  assigned 
to  all  vehicles  that  are  decided  to  be 
eligible  for  importation  on  the  initiative 
of  the  Administrator.  "VSP"  eligibility 
numbers  are  assigned  to  vehicles  that 
are  decided  to  be  eligible  under  49 
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U.S.C.  30141(a)(1)(A),  based  on  a 
petition  from  a  mannfactiuer  or 
registeied  importer  which  establishes 
that  a  substantially  similar  U.S.-certified 
vehicle  exists.  "VCP"  eligibiUty 
numbers  are  assigned  to  vehicles  that 
are  decided  to  be  eUgible  imder  49 
U.S.C  30141(a)(1)(B).  based  on  a 
petition  from  a  manufacturer  or 
registered  importer  which  establishes 
that  the  vehicle  has  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  applicable 
Federal  motor  vehicle  safety  standards. 
Vehicles  for  which  ehgibiUty  decisions 
have  been  made  are  Usted  in  Annex  A 
alphabetically  by  make.  Eligible  models 
within  each  make  are  listed  numerically 
by  "VSA,"  "VSP."  or  "VCP"  number. 

Under  49  U.S.C.  30112(b)(g)  (formerly 
section  108(i)  of  the  Act),  "any  motor 
vehicle  that  is  at  least  25  years  old"  is 
not  subject  to  importation  restrictions. 
Such  vehicles  may  therefore  be 


imported  into  the  United  States  without 
regard  to  their  compliance  with 
applicable  Federal  motor  vehicle  sfifety 
standards.  Since  the  importation  of  a 
vehicle  more  than  25  years  old  is  not 
conditioned  on  the  existence  of  an 
eligibility  decision,  NHTSA  has 
amended  its  eligibility  decisions  so  that 
they  no  longer  apply  to  such  vehicles. 

Authority:  49  U.S.C.  30141(b)(2);  49  CFR 
593.8;  delegations  of  authority  at  49  CFR  1.50 
and  501.8. 

Issued  on:  February  27, 1996. 
MAilynne  Jacobs, 
Director,  Office  of  Vehicle  Safety  Compliance. 

Annex  A — Vehicles  Certified  by  Their 
Original  Manufacturer  as  Complying 
With  All  Applicable  Canadian  Motor 
Vehicle  Safety  Standards 

VSA»1 

(a)  All  passenger  cars  less  than  25 
years  old  that  were  manufactured  before 
September  1, 1989; 


(b)  All  passenger  cars  manufactured 
on  or  after  September  1, 1989,  and 
before  September  1, 1996,  which  are 
equipped  with  an  automatic  restraint 
system  that  complies  with  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  208; 

(c)  All  multipurpose  passenger 
vehicles,  trucks,  and  buses  less  than  25 
years  old  that  were  manufacttired  before 
September  1,1991; 

(d)  All  multipurpose  passenger 
vehicles,  trucks,  and  buses 
manufactured  on  and  after  September  1, 
1991,  certified  by  their  onginal 
manufacturer  to  comply  with  the 
requirements  of  FMVSS  No.  202  and 
208  to  which  they  would  have  been 
subject  had  they  been  manufactured  for 
sale  in  the  United  States;  and 

(e)  All  trailers  and  motorcycles  less, 
than  25  years  old. 


VEHICLES  Manufactured  for  Other  Than  the  Canadian  Market 


VSP  No. 

Model  type 

Model  year 

Acura 

51  ...„ 

77  

Legend  

Legend  

1988. 

1989. 

1                                           Alfa  Romeo 

Aston  Martin 

123 

Volante  

1990  through  1991. 

Audi 

93 

100  

1989. 

70 
78 

124 

i: 

» 

3  . 

7  . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 


Spider 1 972. 

Sjjider 1987. 

164  1991. 

GTV  1985. 

rtln 

BMW 

2002  1972  through  1976. 

2002A 1972  through  1976. 

2002Tii 1972  through  1974. 

3.0  and  3.0A  Bavaria 1972. 

3.0CSi  and  3.0SiA 1972  through  1974. 

3.08  and  3.0SA  1974. 

3.0Si  and  3.0SiA  1975. 

530i  and  530iA  1975  through  1978. 

320,  320i.  and  320iA 1976  through  1985. 

630CSi  630CSiA  1977. 

633CSi  and  633CSiA 1977  through  1984. 

733i  and  733iA  1977  through  1984. 

528)  and  528iA  1979  through  1984. 

528e  and  528eA 1982  through  1988. 

533i  and  533IA 1983  through  1984. 

31 8i  and  31 8iA 1 981  through  1 989. 

325e  and  325eA 1984  through  1987. 

535t  and  535IA  1985  through  1989. 

524tdA 1985  through  1986. 
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VEHICLES  Manufactured  for  Other  Than  the  Canadian  market— Continued 


VSP  No. 


Model  type 


Model  year 


27  '  535. 635CSi,  and  635CSiA  1979  through  1 

28  735.  735*.  and  735iA 1980  through  1989 

29  L7  1986  through  1987 

30  " r.!!.!Z.!.."r...r..r..Z".Z."..".!^!! 325.  325*,  325iA,  and  325E  1985  through  1989 


325  Is  and  325i8A 1987  through  11 

1^  1987  througM  1988. 

325iX  and  325iXA  1988  through  1989. 

M5  1988. 

M3  1988  through  1989. 

316  1978  through  1982. 

323i 1978  through  1965. 

520  and  520i  1978  through  1983. 

525  and  5251  - 1979  through  1982. 

728  and  7281  1977  through  1985. 

71  730.  7301.  and  730iA 1978  »irough  1980. 

72  732i  1980  »irough  1964. 

73  !"!Z"ZZZZ""I'!"Z!"!I!"""" 7451 19e0t»ough19e6. 

78  .!!I"!..!...""".!.I".Z"... Al  other  models  except  those  in  the  Ml  and  Zl  series  .._..  1972  through  1989. 


31 
32 
33 
34 
35 
66 
67 
68 
69 
70 


BMW 


4  

5  

6  

9  

10  ... 

14  ... 

15  ... 

24  ... 

25  .. 
32  .. 
41   .. 
46  .. 
55  .. 
57  .. 
79  .. 
81  .. 
91  .. 
96  .. 
99  .. 
110 
119 
131 
133 


5181 

525i 

730iA  ... 
520iA  ... 

850i 

7281 

625CSi 

7301 

316  

628CSi 
750iL... 

518i 

850i 

730i 


1986. 

1989. 
1988. 
1989. 
1991. 
1986. 
1981. 
1991. 
1986. 
1980. 
1993. 
1991. 
1993. 
1993. 


525i  1991-1992. 

750iL'"""""""" 1991- 

750iL 1990. 

3251 1991. 

840Ci  1993. 

520i :...: 1992. 

520i 1994 

730j  1993  through  1994. 

52Si'I"ZZ 1993. 


BMW  Motorcycle 


30 
58 


R75«  1974. 

R100S 1977. 


Bristol  Bus 


2  VRT  Bus-Oout)te  Decker  1978-1981. 

4  VRT  Bus— Dout*  Decker  1977. 

10 VRT  Bus— Double  Decker  1972  through  1973. 


Citroen 


XM  1990  through  1992. 


Dodge 


112 


Colt 


1973. 


UMI 
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Vehicles  Manufactured  for  Other  Than  the  Canadian  Market 


VSPNo. 


Model  type 


Model  year 


135 


Ram 1994  through  1995. 


Ferrari 


36 
37 
37 


- 308  (all  models)  1974  through  1985. 

328  GTS „ 1985  through  1989. 

328  (all  other  models)  1985  and  1988 

through  1989. 

38- •• GTO 1985. 

3* Testarossa 1987  through  1989. 

74 ~ ~ Mondial  (all  models) 1980  through  1989. 

" 208,  208  Turtx)  (all  models) 1974  through  1988. 


76 


FerTBfi 


86 _ „ 348TB 1992. 

100 „ 365  GTB/4  Daytona  1972-1973. 

107  _ Dino 1973. 


Ford 


Escort  RS  1994  through  1995. 


GMC 


134 Sutxjrtan 


1992  through  1994. 


Hobson 


Horse  Trailer  1935. 


Honda 


128 


Civic  DX 


Honda  Motorcycle 


34 VFR750  .. 

106  CB1000F 


1990. 
1988. 


Jaguar 


j^  •••■ XJS 1980  through  1987. 

Zl XJ6  1972  through  1986. 

^  XJ6  1987. 

78  Sovereign  1993 

129  XJS 1992. 


Jaguar  Daimler 


12  Limousine 


1985. 


Kenworth 


115 


T800 


1992. 


Lancia 


Fulvia 1973. 


Laverda  Motorcycle 


37  .„ 


1000 


1975. 


UM 
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Vehicles  Manufactured  for  Other  Than  the  Canadian  Market— Continued 

- 

VSP  No.                                                                          Model  type 

Model  year 

Mazda 

42  

RX7  ; 

1978  through  1981. 

VSA  No.                                                                Model  type                                   Model  ID 

Model  year 

Mercedes  Benz 

43 

43 

43 

43 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

45 

45 

45 

45 

45 

45 

45 

46 

46 

46 

49 

49 

49 

49 

49 

49 

49 

49 

49 

50 

59 

50 

50 

50 

51 

51 

51 

51 

51 

51 

51 

51 

52 

52 

52 

52 

52 

52 

52 

52 

52 

52 

52 

52 

52 

52 


600 100.012 

600  Long  4dr 100.014 

600  Landaulet 100.015 

600  Long  6dr  100.016 

280  S.C 107.022 

350  S.C 107.023 

450  S.C 107.024 

380  S.C 107.025 

500  S.C 107.026 

300  SL  107.041 

280  SL  107.042 

350  SL  107.043 

450  SL  -..  107.044 

380  SL  107.045 

500  SL  107.046 

420  SL  107.047 

560  SL 107.048 

280  S 108.016 

280  SE 108.018 

280  SEL 108.019 

280  SE  (3.5)  108.057 

280  SEL  (3.5)  108.058 

280  SE  (4.5)  108.067 

280  SEL  (4.5)  108.068 

300  SEL 109.016 

300  SEL  (6.3)  109.018 

300  SEL  (4.5)  109.057 

230.6 1 14,015 

.250 114.010 

250 1 14.01 1 

250  CE '. 1 14.022 

250  C  114.023 

280 1 14.060 

280  E  114.062 

280  CE 1 1 4.072 

280  C  '. 114.073 

200 1 15.015 

230.4  115,017 

220  D  115.110 

240  D  (3.0)  1 15.1 14 

240  D  - 115.117 

280  S  116.020 

280  SE 116.024 

280  SEL 1 16.025 

350  SE 116.028 

350  SEL 1 16.029 

450  SE 116.032 

450  SEL 1 16.033 

450  SEL  (6.9)  116,036 

200 123.020 

230 123.023 

250 123.026 

280 123,030 

280  E 123.033 

230  C 123.043 

280  C 123.050 

280  CE 123.053 

230  T  123.083 

280  TE  123.093 

200  D  ,. 123.120 

240  D  123.123 

300  D  123.130 

300  D  123,133 


1972  through  1981, 
1972  through  1981. 
1972  through  1981. 
1972  through  1981. 

1975  through  1981. 
1972  through  1979. 
1973throu^  1989. 
.1981  through  1989. 
1978  through  1981. 
1986  through  1988. 
1972  through  1985. 
1972  through  1978. 
1972  through  1989. 
1980  through  1989. 
1980  through  1989. 
1986. 

1986  through  1989. 

1972. 

1972. 

1972. 

1972  through  1973. 

1972  through  1973. 

1972. 

1972. 

1972. 

1972. 

1972. 

1972  through  1976. 

1972  through  1976 

1972  through  1976. 

1972  through  1976. 

1972  through  1976. 

1972  through  1976. 

197?  through  1976. 

1972  through  1976 

l972  1tvough  1976, 

1976  through  1976, 
1974  through  1976. 

1972  through  1976. 
1974  through  1976. 
1974  through  1976. 

1973  through  1980. 
1972  through  1988. 

1972  through  1980. 

1973  through  1980. 
1972  through  1980. 
1972  through  1980. 
1972  through  1988. 
1972  through  1988 
1976  through  1980 
1976  through  1985 
1976  through  1985. 
1976  through  1985. 

1976  through  1985. 
1978  through  1980 

1977  through  1980. 
1977  through  1985. 
1977  through  1986. 
1977  through  1985 
1980  through  1982. 
1977  through  1985. 

1976  through  1985 

1977  through  1985. 
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VSANo. 


Model  type 


KfodellD 


Model  year 


52  .- 300  CD  

52  „..._ 240  TD 

52  _ _ 300  TD 

52 _ 200 

52 „ 230  E  

52  230  CE 

52  230  TE 

53  280  S  

53  280  SE 

53 „ „ 280  SEL  .... 

53 300  SE 

53  300  SEL  .... 

53  380  SE 

53  380  SEL  .... 

53  _ 420  SE 

53  420  SEL  .... 

53 „ 500  SE 

53 500  SEL  .... 

53 560  SEL  .... 

53 „ 380  SE 

53  500  SEC  ... 

53  560  SEC  ... 

53 , 300  SD 

54  190 

54  190  E  (2.3) 

54  190  E  

54  — ; 190  E  (2.6) 


190  E  2.3  16 
190D  (2.2)  .... 

190  D 

200 

230E  

260E  

300  E  

300  CE 

230  TE  

300  TE  


54 

54 
54 
56 
56 

55 
55 
56 
55 
56 

56  .„. - 300  D 

56 300  D  TurtX)  

56 „ 300  TD  Turtxj  

77 _ AH  other  models  except  Model  ID  1 1*  and  1 15  wHh 

I  sales  designations  "long."  "station  wagon."  or 

'  "antxjianoe" 

1  230  E 

2  230  TE  „ 

3  200  TE  ; 

I  300SL 

II  •-• 200E  ;„ _ 

17  .- ~ ~ 200D  _ 

18 - 260SE _ 

19  ~ - - 230E  

20  230E  : ; 

21  300SEL  

22  190E  

23  .- 500SEL 

26  500SE  !."""""""" 

27 600SEL 

28  260SE 

33  500SL  

36  — 500SE  

40  300TE  

45  190E  

48  420SEL 

50  ., 500SE  „ 

56 500E "Z^ZZZ^^ZZIZIZZZ'. 

.60  _ 500SL  

ww  ■»••••••>'•■■•••«••■■>•■•••••■■■■■>■....... .,.,. £)uOocL 

64  300CE !...!.!."!!!!!!! 

66 » 500SEC !...!!!!!"!!!!!!!!"!"!"" 

67  300SE  

68  300SE  

60  „ 300SE  

71  1 90E  


123.150 
123.183 
123.193 
123.220 
123.223 
123.243 
123.283 
126.021 
126.022 
126.023 
126.024 
126.025 
126.032 
126.033 
126.034 
126.035 
126.036 
126.037 
126.039 
126.043 
126.044 
126.045 
126.120 
201.022 
201.024 
201.028 
201.029 
201.034 
201. T22 
201.126 
124.020 
124.023 
124.026 
124.030 
124.050 
124.063 
124.090 
124.130 
124.133 
124.193 


124.023 
124.063 
124.061 
107.041 
124.021 
124.120 
126.020 
124.023 
124.023 
126.025 
201.024 
129.066 
140.050 
140.057 
126.020 
129.066 
126.036 
124.(»0 
201.024 
126.035 
140.050 
129.006 
124.036 
129.006 
126.037 
124.051 
126.044 
140.032 
126.024 
140.032 
201.028 


1978  ttirough  1985. 
1977  through  1985. 
1977  through  1985. 

1979  through  1985. 
1977  through  1985. 

1980  through  1984. 
1977  through  1985. 
1980  through  1983. 
1980  through  1985. 
1980  through  1985. 

1985  through  1989. 

1986  through  1989. 

1979  through  1989. 

1980  through  1989. 

1985  through  1989. 

1986  through  1989. 
1980  through  1986. 

1980  through  1989. 
1986  through  1989. 

1982  through  1989. 

1981  through  1989. 
1986  through  1989. 
1981  through  1989. 
1984. 

1983  through  1989. 
1986  through  1989. 
1986  through  1989. 

1984  through  1989. 
1984  through  1989. 

1984  through  1989. 
1985. 

1985  through  1987. 
1985  through  1969. 

1985  through  1989. 
T988  through  1989. 
1985 

1986  through  1989. 
1985  and  1986. 

1985  through  1989. 

1986  through  1989. 
1972  through  1989. 


1$ 
U 
1989. 
1< 

n 

1986. 
1986. 
1990. 
1989. 
1990. 
1990. 
1989. 
1991. 
1992. 
1989. 
1991. 
1988. 
1990. 
1991. 
1990. 
1992. 
1992. 
1991. 
1992. 
1991. 
1990. 
1990. 
1993. 
1990. 
1992. 
1992. 
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VSA  No. 


Model  type 


Model  ID 


Model  year 


74  ., 

75  . 

83  . 

84  .. 

85  .. 
89  .. 
105 
109 
114 
117 
120 


230E  .... 

200E  .... 

- 300CE.. 

- 230CE  .. 

S280  .... 

560SEL 

260E  .... 

200E  .... 

300E  .... 

300Ce  .. 

S320  .... 

121 600SL  .. 

126  190E  .... 

127  230E  

130 600SL  .. 

140  500SL  .. 

141  560SEC 

3  300GE  ... 

5  300GE  ... 

6  G320 

11  463 


98  .. 
136 


124.023  1991. 

124.019  1993. 

124.051  1991. 

124.043  1991. 

140.028  1994. 

126.039  1990. 

124.026  1992. 

124.012  1991. 

124.031  1992. 

124.050  1992. 

140.033  1994. 

129.076  1992. 

201.018  1992. 

124.023  1993. 

1 29.076  1 992  through  1 993. 

129.067  1993  through  1995. 

126.045  1990. 

463228  1993. 

463.228  1990-1992.  1994. 

1995. 

1996. 


VSPNo. 


Model  type 


Model  year 


MQ 


MGBGT  Coupe 
MGB  Roadster  .. 


1972 
1972 


Mitsubishi 


8  .... 
13  .. 

118 

75  .. 
75  .. 
138 

65  .. 


GalantVX 1935 

Galant  SUP  1939 

MotoGuzzl 

Daytona 1993 

Nisssn 

Z  and  280Z 1973  through  1981 

Fairtady  and  Fairtady  Z 1975  through  1979 

Maxima 1989 

Psugsot 

405  _ 1939 


Porsche 


56  91 1  Coupe 

56 91 1  Targa 

56  911  TurtX) 

66  - 91 1  Cabriotet 

56  .« „„, , Oil  r^arrAra 

58  914  

69  924  Coupe 

69  924  TurtX)  Coupe  

59  924  S  

60 928  Coupe 

60 928  S  Coupe 

60  928  84 

60  „ 928  GT  

61  944  Coupe 

61 944  TurtX)  Coupe 

61  944  S  Coupe 

7? All  other  models  except  Model  959 

29  : 91 1  04 

52 91 1  Carrera 

97  „ 944  


1972  through  1989 
1972  through  1989 
1976  through  1989 

1984  through  1989 
1972  through  1989. 
1972  through  1976. 
1976  through  1989. 
1979  through  1989. 
1987  through  1989. 
1976  through  1989. 
1983  through  1989. 
1979  through  1989. 
1979  through  1989. 
1982  through  1989. 

1985  through  1989. 
1987  through  1989. 
1972  through  1989. 
1990. 

1992. 
1990. 
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VSPNo. 


Model  type 


Model  year 


103  .. 
116  ... 
125  ... 


Carrara 1994. 

946  1994. 

91 1  Turtx) 1992. 


Rolls  Royce 


62  Silver  Shadow 1972  through  1979. 

16  !.„ Berrttey  1989. 

53        Berrtley  Turtx) 1986. 

122 ~ Camargue 1984  through  1985. 


Saab 


58  ... 


900 


1988. 


Sprite 


12 


Musketeer  Trailer  1980. 


Suzuki  Motorcycle 


111 


GS850 


1985. 


Toyota 


63  .. 

64  .. 
66  .. 
39  .. 
101 
102 


Camry 1987  through  1988. 

Celica  1987  through  1988. 

Corolla 1987  through  1988. 

Camry 1989. 

LarxJcruiser 1989. 

Landcruiser 1991 . 


Triumph 


108 


Spitfire  1973. 


Volkswagen 


42  Scirocco  .. 

73  „ Golf  Rally 

80 Golf 

92  Golf 


1{ 
1988. 
1988. 
1993. 


Volvo 


43  262C 1981. 

87  ~ 740  Sedan 1988. 

95  ., ' 940GL 1993. 


113 


Yamaha 


FJ1 200  1991 . 


[FR  Doc.  96-4837  Filed  2-29-96;  8:45  am) 
MLUNG  COOC  4»10-St-P-«i 


Suirface  Transportation  Board  ^ 

[STB  Finance  Docket  No.  32863] 

Genesee  &  Wyoming,  Inc. — 
Continuance  In  Control  Exemption — 
Illinois  &  Midland  Railroad,  Inc. 

Genesee  &  Wyoming,  Inc.  (GWI),  a 
noncarrier,  has  filed  a  verified  notice 


I  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88.  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29, 1995.  and  took  effect  on  January 
1.  1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 


under  49  CFR  1180.2(d)(2)  to  continue 
in  control  of  Illinois  &  Midland 
Railroad.  Inc.  (IMR),  upon  IMR's 
becoming  a  class  ni  rail  carrier.  IMR,  a 
noncarrier,  has  concurrently  filed  a 
notice  of  exemption  in  Illinois  &■ 
Midland  Railroad,  Inc.— Acquisition 
and  Operation  Exemption — Chicago  &■ 
Illinois  Midland  Railway  Company,  STB 
Finance  Docket  No.  32862,  in  which 
IMR  seeks  to  acquire  and  operate  98 


to  the  Surface  Transportation  Board  (Board).  This 
notice  relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323. 
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miles  of  rail  lines  of  Chicago  &  Illinois 
Midland  Railway  Company  (QMR),  in 
the  State  of  Illinois.  JMR  also  seeks  to 
acquire  the  interest  of  QMR  in  25.4 
miles  of  overhead  trackage  rights  in  the 
State  of  Illinois.  The  transaction  was  to 
have  been  consummated  on  or  about 
February  8, 1996. 

GWI  also  controls  through  stock 
ownership  9  other  nonconnecting  class 
m  rail  carriers:  Genesee  &  Wyoming 
Railroad  Company;  Dansville  and 
Moimt  Morris  Railroad  Company; 
Rochester  &  Southern  Railroad,  Inc.; 
Louisiana  &  Delta  Railroad,  Inc.;  Buffalo 
&  Pittsburgh  Railroad,  Inc.;  Bradford 
Industrial  Rail,  Inc.;  Allegheny  & 
Eastern  Railroad,  Inc.;  Willamette  & 
Pacific  Railroad,  Inc. ;  and  GWI 
Switching  Services.^ 

The  transaction  is  exempt  from  the 
prior  approval  requirements  of  49  U.S.C. 
11323  [formerly  section  11343]  because: 
(1)  The  railroads  will  not  connect  with 
each  other  or  with  any  railroad  in  their 
corporate  family;  (2)  the  continuance  in 
control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
with  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier. 

As  a  condition  to  this  exemption,  any 
employees  adversely  affected  by  the 
transaction  will  be  protected  under  New 
York  Doc  Ry.— Control— Brooklyn 
Eastern  Dist.  360  I.CC.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  [formerly 
section  10505(d)]  may  be  filed  at  any 
time.  The  filing  of  a  petition  tQ  reopen 
will  not  automatically  stay  the 
transaction.  An  original  and  10  copies  of 
aU  pleadings,  referring  to  STBTinance 
Docket  No.  32863,  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Sur&ce  Transportation  Board, 
1201  Constitution  Ave.,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Eric  M.  Hocky,  Esq.,  Gollatz,  Griffin  & 
Ewing,  P.O.  Box  796,  213  West  Miner 
St.,  West  Chester,  PA  19381-0796. 


Decided:  February  22, 1996. 


2  Also,  GWI  has  in  Cenesee  S-  Wyoming 
Industries,  Inc.— Continuance  in  Control 
Exemption— Portland  S-  Westsm  Baiimad,  Finance 
Dodut  No.  32759,  a  pending  petition  for  exemption 
to  continue  in  control  of  a  connecting  Class  HI 
railroad. 


By  the  Board,  David  M.  Konschaik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WilUams, 
Secretary. 

[FR  Doc.  96-4794  Filed  2-29-96;  8:45  am] 
BILLMQ  CODE  4t15-0»-P 

[STB  Finance  Docket  No.  32862] 

Illinois  &  Midland  Railroad,  inc.; 
Acquisition  and  Operation  Exemption; 
Chicago  &  Illinois  IMidland  Railway 
Company 

Illinois  &  Midland  Railroad,  Inc. 
(IMR),  a  noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  98 
miles  of  rail  lines  of  Chicago  &  Illinois 
Midland  Railway  Company  (CIMR) 
extending  from  milepost  10  at  Pekin  to 
milepost  87  at  Springfield,  and 
extending  fix)m  milepost  100  at  Cimic  to 
milepost  121  at  Taylorville,  in  the  State 
of  Illinois.  IMR  will  also  acquire  the 
mterest  of  CIMR  in  25.4  miles  of 
overhead  trackage  rights  over:  (1)  The 
line  of  railroad  of  Peoria  &  Pekin  Union 
Railway  Company  extending  from 
milepost  0.0  at  Peoria  to  milepost  10  at 
Pekin;  and  (2)  the  line  of  railroad  of 
Illinois  Central  Railroad  Company 
extending  from  milepost  191.9  at 
Springfield  to  milepost  207.3  at  Cimic, 
in  the  State  of  Illinois.  The  transaction 
was  to  have  been  consummated  on  or 
about  February  8, 1996. 

This  proceeding  is  related  to  Genesee 
&  Wyoming,  Inc. — Continuance  in 
Control  Exemption — Illinois  &  Midland 
Railroad,  Inc.,  STB  Finance  Docket  No. 
32863,  wherein  Genesee  &  Wyoming, 
Inc.,  has  concurrently  filed  a  notice  of 
exemption  to  continue  to  control  IMR 
upon  its  becoming  a  rail  carrier. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  [formerly 
section  10505(d)]  may  be  filed  at  any 
time.  The  filing  of  a  petition  to  reopen 
will  not  automatically  stay  the 
transaction.  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  32862,  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Siu-face  Transportation  Board, 
1201  Constitution  Ave.,  N.W., 
Washington.  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 


'  The  IOC  Termination  Act  of  1995.  Pub.  L.  104- 
88, 109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29, 1995,  and  took  efiect  on  January  i, 
1996,  abolished  the  Interstate  Commerce 
Commission  (IOC)  and  transferred  certain  hmctions 
to  the  Surface  Transportation  Board  (Board).  This 
notice  relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  10901. 


Eric  M.  Hocky,  Esq.,  Gollatz,  Griffin  ft 
Ewing,  P.O.  Box  796,  213  West  Miner 
St.,  West  Chester,  PA  19381-0796. 

Decided:  February  22, 1996. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williaau, 
Secretary. 

[FR  Doc.  96-4793  Filed  2-29-96;  8:45  am] 
BajJNQ  CODE  4ti8-oe-r 


[STB  Finance  Docfcet  No.  32858] 

Illinois  Central  Corporation  and  IHInois 
Central  Railroad  Company;  Control; 
CCP  Holdings,  Inc.,  Chicago,  Central  A 
Pacific  Railroad  Company  and  Cedar 
River  Railroad  Company 

AQENCY:  Siuface  Transportation  Board. 
ACnON:  Notice  of  acceptance  of 
appUcation. 

SUMMARY:  The  Board  accepts  for 
consideration  the  application  filed 
January  31, 1996,  by  IlUnois  Central 
Corporation  (IC  Corp.),  IlUnois  Central 
Raihtjad  Company  (ICR),  CCP  Holdings, 
Inc.  (Holdings),  Chicago,  Central  and 
Pacific  Railroad  Company  (CCPR),  and 
Cedar  River  Raifroad  Company  (CRRC) 
(collectively  referred  to  as  applicants) 
for  approval  and  authorization  of  IC 
Corp.  's  acquisition  of  control  of  CCPR    . 
and  CRRC  through  ownership  of  the 
stock  of  Holdings,  CCPR/CRRC's  parent. 
IC  Corp.  already  controls  ICR  through 
ownership  of  all  of  ICR's  stock.^  In 
accordance  with  49  CFR 
1180.4(b)(2)(iv).  the  Board  finds  that 
this  is  a  minor  transaction  as  described 
in  49  CFR  1180.2(c). 
DATES:  This  decision  is  effective  on 
March  1, 1996.  Written  comments, 
including  comments  from  the  Secretary 
of  Transportation  and  the  Attorney 
General  of  the  United  States,  must  be 
filed  with  the  Board  no  later  than  April 
1,  1996,  and  concurrently  served  on 
apphcants'  representatives.  The  Board 
will  issue  a  service  list  shortly 
thereafter.  Comments  must  be  served  on 
all  parties  of  record  within  5  days  after 
the  Board  issues  the  service  list  and 
confirmed  by  certificate  of  service  filed 
with  the  Board  indicating  that  all 
designated  individuals  and 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  104- 
88,  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29. 1995,  and  look  effect  on  )anuar>-  1. 
1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board).  This 
notice  relates  to  •  railroad  acquisition  of  control 
transaction  that  is  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C  11323-25. 

'  Where  appropriate.  IC  Corp.  and  ICR  are 
collectively  referred  to  as  IC.  and  CCPR  and  CRRC 
are  collectively  referred  to  as  CC4P. 
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organizations  on  the  service  list  have 
been  properly  served.  Apphcants'  reply 
is  due  April  22, 1996.^ 
A0OK88E8:  Send  an  original  and  10 
copies  of  pleadings  referring  to  STB 
Finance  Docket  No.  3285«  to:  Office  of 
the  Secretary,  Surface  TransporUtion 
Board.  Case  Control  Branch,  1201 
Constitutira  Avenue,  N.W., 
Washingtcm,  DC  20423.  In  addition, 
send  one  copy  of  all  doounents  to 
apphcants'  representatives:  (1)  ^^^lliam 
C  Sippel,  Twro  Prudential  Plaia,  45th 
Floor,  180  Nuth  Stetson  Avenue, 
Chic^o.  IL  60601;  (2)  Myles  L.  Tobin, 
455  North  Qtyfront  Plaza  Drive, 
Chioi«o,  IL  60611-5504;  and  (3)  Byron 
D.  Okmn,  4200  First  Bank  Place,  601 
2nd  Avenue  South,  Minneapolis,  MN 
55402. 

FOR  FURTHiR  MFORMATION  COKTACT: 
Baiyl  Gordon.  (202)  927-5610.  (TDD  for 
the  heerkig  impaired:  (202)  927-5721.] 
tumJMBITARV  MFORMATMM*.  By 
appUcatioD  filed  January  31, 1996. 
Board  a^Moval  is  being  sought  under  49 
U.S.C  11323-25  (formerly  49  U.S.C. 
11343-45)  for  K:  Cwp.'s  aapiisition  of 
control  el  CCm  and  CRRC  though 
ownenbip  of  the  stock  of  HokliB^. 

The  applicants  recite  that  their 
transactian  is  a  "minor  transaction" 
suhiact  to  the  i»ovisions  of  49  CFR 
11M.2,  the  regulations  that 
liiHikmilnil  fanner  sections  11343-45. 
TIm  transaction  here  specifically  is 
subject  to  the  standards  of  new  section 
11324(d),  because  it  does  not  involve 
the  iueigei  or  control  of  two  Class  1 
railroads.  Also,  as  discussed  below, 
bwnmsff  we  have  determined  that  the 
transaction  is  not  of  regional  or  national 
significance,  the  proced\ues  set  out  at 
new  section  11325(d)  apply.  Section 
204(a)  of  the  Act  provides  that  all  ICC 
rules  in  efiect  on  the  date  of  the 
aiactment  of  the  Act  "shall  continue  in 
efiect  according  to  their  terms  until 
modified,  terminated,  superseded,  set 
aside,  ta  revoked  in  accordance  with 
law  by  the  Board  ...  or  operation  of 
law."  While  the  standards  and 
procedures  of  former  sections  11343-45 
and  new  sections  11323-25  are 
substantially  «T"il«r  insofar  as  minor 
transactions  are  concerned,  the 
procedures  of  new  section  11325(d) 
difiisr  shghtly  from  those  contained  in 
the  regulations  at  49  CFR  1180.4  and. 
thcfefore,  shall  govern.  Otherwise,  the 
use  of  the  regulations  at  49  CFR  Part 
1180  for  this  proceeding  appears  proper<^ 

Applicant  ICR  is  a  Class  I  railroad 
operating  approximately  2,624  route 


miles  of  rail  Unas  in  six  Midwestern  and 
South  Central  States.  ICR  is  a  wholly 
owned  subsidiary  of  IC  Corp.,  a 
noncarrier  holding  company.  ICR 
controls  and  operates  the  Kensington  & 
Eastern  Railroad  Company  and  Waterloo 
Railway  Company,  applicant  carriers 
that  own  rail  property  in  the  States  of 
IlUnois  and  Mississippi.  ICR  also  owns 
non-controlling  stock  interests  in 
several  switching  and  terminal 
railroads.* 

Applicant  CCPR  is  a  Class  11  rail, 
carrier  that  owns  and  operates 
approximately  724  miles  of  rail  line 
between  Chicago,  IL,  on  the  east  and 
Sioux  City.  lA,  and  Council  Bluffs,  lA/ 
Omaha,  NE,  on  the  west.  The  Chicago- 
Sioux  City/Omaha  line  was  formerly  the 
Iowa  Division  of  IC;  CCPR  purchased 
the  line  from  IC  and  began  operations  in 
1985. 

Applicant  CRRC  is  a  Class  III  rail 
carrier  that  owns  or  operates 
approximately  102  miles  of  rail  lines 
between  Waterloo,  lA.  and  Glenville, 
MN.  CRRC  was  formed  in  1991  as  a 
wholly  owned  subsidiary  of  CCPR'  to 
acquire  the  Waterloo-Albert  Lea,  MN 
line  from  the  defunct  Cedar  Valley 
Railroad  Company. 

AppUcant  Holdings  is  a  noncarrier 
holding  company  which  directly 
controls  CCPR  and  CRRC.  Holdings  ateo 
controls  Iron  Horse  Properties,  Inc.  and 
the  Missouri  River  Bridge  Company, 
both  noncarriers.  Holdings  is  controlled 
by  Donald  R.  Wood,  Jr. 

IC  Corp.  proposes  to  acquire  control 
of  CCPR  and  CRRC  throu^  purchase  of 
all  of  the  issued  and  outstanding 
common  stock  of  Holdings.  Although 
CCPR  and  CRRC  will  be  marketed  as 
part  of  the  IC  rail  system  and  CCPR's 
operations  will  be  coordinated  with 
those  of  ICR,  they  will  remain  separate 
legal  entities.  IC  Corp.  has  no  present 
plans  to  merge  CCPR  or  CRRC  into  IC. 

IC  proposes  to  consummate  control  of 
CC&P  (through  IC  Corp.'s  acquisition  of 
Holdings'  stock)  as  soon  as  a  Board 
decision  approving  this  application  and 
authorizing  the  proposed  control 
transaction  has  become  effective. 

Applicants  state  that  common  control 
of  IC  and  CC&P  will  position  both  rail 
systems  to  more  effectively  serve  their 
customers  and  compete  in  the 
increasingly  concentrated  rail 
marketplace  which  surroimds  them.  The 
proposed  transaction  assertedly  will 


provide  shippers  and  receivers  on  IC 
and  CC&P  with  new  routing  options  and 
more  efficient  and  competitive  single- 
line  service.  For  example,  according  to 
applicants,  CC&P  grain  shippers  v«ll 
gain  direct,  single-line  access  to  long- 
haul  destination  markets  in  the  South- 
Central  United  States  and  to  export 
markets  through  the  Gulf  ports  of  New 
Orleans  and  Mobile,  AL.  At  the  same 
time,  grain  receivers  on  IC  will  be 
assured  reliable,  independent  and  long- 
term  access  to  grain  from  Iowa  origins. 
Coal  Uppers  and  receivers  on  IC's  lines 
will  hkewise  gain  access  to  additional 
markets  via  CC&P's  lines.  AppUcants 
state  that  all  customers  will  benefit  from 
the  improved  transit  times,  better 
equipment  utilization  and  other 
operating  efficiencies  made  possibte  by 
common  controL 

Apphcants  maintain  that,  in  addition 
to  generating  benefits  for  the  shipping 
public,  the  proposed  transaction  will 
strengttMB  the  combined     IC/CC&P 
system  and  improve  both  its  operating 
and  financial  perfnmance.  Ai^Hcaiits 
estimate  that  common  control  will 
attract  approximately  11,500  new 
carloads  of  traffic  annually  to  the  IC/ 
CC&P  system  and  will  present 
significant  oppmtunities  to  reduce 
expenses  and  rationalize  operations. 
Apphcants  maintain  that  the  proposed 
transaction  will  help  position  IC  to 
remain  a  competitive,  independent  and 
viable  carrier  amid  consoUdation  and 
market  aggregation  in  the  rail  industry.* 
Applicants  submit  that  the  proposed 
end-to-end  combination  of  IC  and  CC&P 
under  common  control  will  have  no 
adverse  impact  on  competition.  To  the 
contrary,  they  state  that  common  control 
of  IC  and  CC&P  will  enhance 
competition  and  provide  improved 
service  and  routing  options  for  shippers 
on  ICR  and  CC&P  Unes.  According  to 
applicants,  grain  shippers  on  CC&P  in 
particular  will  benefit  from  new  single- 
line  routes  to  major  grain  processing 
plants  on  ICR  and  from  competitive 
single-line  rail  access  to  export  grain 
markets  via  ICR's  Unes  to  the  ports  of 
New  Orleans  and  Mobile.  These 
shippers  will  ako  benefit  by  having 


UMI 


'This  pcocedunl  ichadule  comports  with  tha 
tchaduh  foposed  by  applicants  in  tbair  petition 
for  astabHahmaDt  of  a  procedunl  schadula,  filed 
concumntly  with  tha  application. 


*IC  owns  non-controlling  stock  interests  in  The 
Belt  Railway  Company  of  Chicago,  the  Mississippi 
Export  Raih-oad  Company,  the  Paducah  k  Illinois 
Railroad  Company,  the  Peoria  &  Pekin  Union 
Railway  Company  and  the  Terminal  Railroad 
Association  of  St.  Louis. 

'CRRC  is  now  a  wholly  owned  subsidiaTy  of 
Holdings  and  a  sister  company  to  CCPR. 


•to  Union  Pacific  Corporation.  Union  Pacific 
Failroad  Company,  and  Afissouri  Pacific  Railroad 
Company— Conttol  and  Merger— Southern  Pacific 
Rail  Corporation,  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp.,  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company,  Finance  Docket 
No.  32760,  applicanU  in  that  proceeding  have 
submitted  a  settlement  agreement  entered  into  with 
IC  that,  among  other  things,  calls  for  developing 
traffic  through  joint  marketing  efforts  after 
consuimnation  of  the  UP/SP  merger  if  it  is 
approved.  See  applicants'  submission  of  settlement 
agreements  with  Utah  Railviray  and  Illinois  Central. 
UP/SP-74,  filed  February  2. 1996,  in  Finance 
Docket  No.  32760. 


access  to  ICR's  fleet  of  over  4,000 
covered  hopper  cars.  Applicants  also 
state  that  grain  receivers  on  ICR, 
including  grain  processors  in  Illinois, 
Tennessee,  Mississippi.  Louisiana  and 
Alabama  will  benefit  bom  reUable,  long- 
term,  independent  access  to  Iowa  grain. 

In  addition  to  grain  shippers  and 
receivers,  applicants  submit  that  the 
combination  of  CC&P  and  IC  into  a 
single  system  will  open  new  single-line 
routes  for  shippers  of  Illinois  Basin  coal 
from  ICR  origins  in  Illinois  to 
destinations  on  CC&P's  lines  and  new 
marketing  opportunities  for  intermodal 
shippers. 

Applicants  maintain  that  shippers  on 
both  railroads  will  benefit  from 
improved  car  supply  from  access  to  the 
larger  car  fleet  of  the  combined  system, 
and  from  faster  transit  times  and 
improved  operating  efficiency.  TTiey 
state  that  no  customer  will  lose  rail 
service  as  a  result  of  the  transaction. 
Indeed,  they  claim  that  a  combined  IC/ 
CC&P  system  will  be  stronger, 
financially  and  operationaUy,  than 
either  carrier  could  be  separately,  and 
thus  will  be  better  able  to  compete  with 
other  railroads,  motor  carriers  and 
barges  in  providing  effective  and 
efficient  service  to  the  shipping  public. 

According  to  applicants,  common 
control  will  have  no  adverse  impact  on 
the  continuation  of'essential 
transportation  services  by  IC,  CC&P  or 
any  other  carrier.  Diversions  of  traffic 
from  other  rail  carriers  will  be  minimal. 
Furthermore,  they  state  that  the 
transaction  will  assure  the  preservation 
and  continued  viability  of  CC&P's  lines. 
Apphcants  do  not  anticipate  that  any 
existing  ICR  employees  will  be 
adversely  affected  by  the  proposed 
control  transaction.  All  of  CCPR's  non- 
management  employees  and  CRRC's 
maintenance-of-way  employees  are 
represented  by  national  unions  and 
covered  imder  existing  collective 
baigaining  agreements.  According  to 
apphcants,  tiiese  agreements  will 
remain  in  force,  modified  as  necessary 
to  achieve  the  efficiency  benefits  of  the 
proposed  transaction,  after 
consummation  of  control.  Some  work 
currently  performed  by  CC&P 
employees  will  be  transferred  to  IC 
locations. 

As  a  result  of  the  proposed 
transaction,  apphcants  anticipate  that  a 
total  of  57  positions  subject  to  collective 
bargaining  will  be  eliminated  in  the  first 
year  of  common  control.  No  labor 
impacts  are  anticipated  in  the  second 
and  third  years  after  consummation. 
In  addition,  five  CC&P  dispatchers 
currently  located  in  Waterloo  will  be 
transferred  to  IC's  dispatching  center  in 
Homewood,  IL,  as  a  result  of  the 
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consoUdation  of  dispatching  functions 
at  the  latter  fiadhty.  Some  CC&P 
maintenance-of-way  positions  will  be 
eliminated  by  introduction  of  modem 
mechanized  track  maintenance 
procedures  on  CC&P's  lines.  However, 
all  maintenance  work  on  CC&P  lines 
will  continue  to  be  performed  by  CC&P 
employees. 

The  appUcable  level  of  labor 
protection  for  the  control  transaction 
proposed  herein  is  that  set  forth  in  New 
York  Dock  Ry.— Control— Brooklyn 
Eastern  Term.  Dist.,  360  I.C.C.  60  (1979). 
No  employee  protection  agreements 
have  been  reached  as  of  the  date  of  the 
apphcation.  IC  anticipates  offering 
transfer  or  a  severance  package  to 
employees  whose  positions  are 
eliminated  as  a  result  of  IC's  acquisition 
of  control  of  CC&P. 

Under  49  CFR  1180,  we  must 
determine  whether  a  proposed 
transaction  is  a  major,  significant,  or 
minor  transaction.  The  proposed 
transaction,  which  does  not  involve  the 
merger  or  control  of  two  or  more  Class 
I  railroads  and  which  will  reimite  imder 
common  control  rail  lines  that  were 
previously  operated  by  IC  as  a  single 
system,  has  no  regional  or  national 
significance  and  will  not  have  any 
anticompetitive  effects.  Accordingly,  we 
find  the  proposal  to  be  a  minor 
transaction  under  49  CFR  1180.2(c), 
consistent  with  the  categories  of 
transactions  now  defined  at  49  U.S.C. 
11325(a).  Because  the  application 
substantially  comphes  with  the 
regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  apphcation  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Surface  Transportation  Board  in 
Washington,  EX:.  In  addition,  they  may 
be  obtained  upon  request  bom 
apphcants'  representatives  named 
above. 

Interested  persons,  including 
government  entities,  may  participate  in 
this  proceeding  by  submitting  written 
comments.  Any  person  who  files  timely 
comments  will  hie  considered  a  party  of 
record  if  the  person  so  requests.  No 
petition  for  leave  to  intervene  need  be 
filed. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii),  written  comments  must 
contain: 

(a)  The  docket  number  and  title  of  the 
proceeding; 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
me  made; 


(c)  The  commenting  party's  position, 
i.e..  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding,  or  merely 
comment  on  the  proposal: 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  be 
resolved  only  at  a  hearing;  and 

(f)  A  Ust  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  this 
proposal  is  a  minor  transaction,  no 
responsive  applications  will  be 
permitted.  Except  as  noted  above,  the 
time  limits  for  processing  a  minor 
transaction,  set  forth  at  49  U.S.C. 
11325(d),  govern. 

Discovery  may  begin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  actioi;  will  not  significantly 
affect  either  the  quaUty  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  This  application  is  accepted  for 
consideration  imder  49  U.S.C.  11323-25 
as  a  minor  transaction  under  49  CFR 
1180.2(c). 

2.  The  parties  shall  comply  with  all 
provisions  stated  above. 

3.  This  decision  is  effective  on  March 
1, 1996. 

Decided:  February  23.  1996. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretory. 

IFR  Doc.  96-4795  Filed  2-29-96:  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Detennlnation 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359.  March  29.  1978). 
and  Delegation  Order  No.  85-5  of  Jime 
27,  1985  (50  FR  27393,  July  2,  1985).  1 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit. 
"AgayuUyararput  (Oiu-  Way  of  Making 
Prayer):  The  Living  Tradition  of  Yup'  ik 
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Masks"  (See  list  M.  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
^reemmt  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  Usted 
exhibit  obiects  at  the  Anchorage 
Museum  of  History  and  Art,  Anchorage, 
Alaska  from  on  or  about  May  9, 1996  to 
on  or  about  October  29, 1996,  is  in  the 
naticmal  interest.  Public  Notice  of  this 
detmnination  is  ordered  to  be 
pvUilished  in  tl^  Federal  Register. 
Dated:  February  27, 1996.  , 

LHjin.  ' 

CeiwnU  Counsd. 

[FR  Doc  9&-4844  Filed  2-29-96;  8:45  am] 
■UJNQ  COM  HM-m-M 
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listed  exhibit  objects  at  The  Jewish 
Museum,  New  York.  NY,  on  or  about 
March  31, 1996  through  August  30, 
1996,  is  in  the  national  interest.  PubUc 
Notice  of  this  determination  is  ordered 
to  be  published  in  the  Federal  Register. 

Dated:  February  27, 1996. 
Les  Jin, 

General  Counsel. 
(FR  Doc.  96-4845  Filed  2-29-96;  8:45  am) 

BILLINO  CODE  B230-01-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
Ckrtober  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29. 
1978).  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Maic  Chagall  1907-1917"  (See  list  i), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 


*  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning,  Assistant  General 
Counsel,  at  202  619-5997,  and  the  address  is  Room 
TJK).  U.S.  Information  Agency,  301  Fourth  Street, 
SW..  Washington,  DC  20547-0001. 

>  A  Copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning,  Assistant  General 
Counsel,  at  202/619-5997,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  Fourth  Street, 
S.W..  Washington.  D.C  20547-0001. 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Piu«uant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Picasso  and  Potraiture:  Representation 
and  Transformation"  (See  list '). 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The  Museum  of 
Modem  Art,  New  York,  NY,  from  on  or 
about  April  24. 1996.  to  on  or  about 
September  17, 1996,  is  in  the  national 
interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  February  27, 1996. 
Les  Jin, 

General  Counsel. 

[FR  Doc.  96-4843  Filed  2-29-96;  8:45  am] 
BILUNG  CODE  8230-01-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

On  February  2. 1996,  notice  was 
pubUshed  at  page  3964  of  the  Federal 
Register  [61  FR  3964]  by  the  United 
States  Information  Agency  pursuant  to 
the  Act  of  October  19, 1965  (79  Stat. 
985,  22  U.S.C.  2459)  relating  to  objects 
being  imported  by  the  Yeshiva 
University  Museimi  for  an  exhibit 
entitled  "Sacred  Reahn:  The  Emergence 
of  the  Synagogue  in  the  Ancient 
World."  Since  that  notice  was 
pubUshed,  the  Yeshiva  University 
Museiun  has  decided  to  add  an 
additional  object  to  the  proposed 
exhibit,  namely  a  certain  seven-armed 
marble  chandeUer  from  the  3rd 
century.^  I  hereby  determine  that  the 
chandelier  to  be  added  to  the  exhibit, 
imported  fro  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  is  of  cultural  significance. 
The  object  will  be  imported  pursuant  to 
a  loan  agreement  vnth  the  foreign 
lender.  1  also  determine  that  the 
temporary  exhibition  or  display  of  the 
additional  object  at  Yeshiva  University 
Museum,  New  York,  New  York,  from  on 
or  about  March  1, 1996,  to  on  or  about 
February  28, 1997,  is  in  the  national 
interest. 

Pubhc  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  February  27, 1996.-- 
l.es  Jin, 

General  Counsel. 

[FR  Doc.  96-4842  Filed  2-27-96;  8:45  am) 
BILUNQ  CODE  8230-01-M 


•  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Jacqueline  H.  Caldwell,  Assistant 
General  Counsel,  at  202/619-6982.  and  the  address 
is  Room  700.  U.S.  Information  Agency,  301  Fourth 
Street,  S.W..  Washington.  D.C.  20547-0001. 


'  A  copy  of  the  complete  list  of  objects  may  be 
obUined  by  contacting  Mr.  Paul  W.  Manning  of  the 
Office  of  the  General  Counsel  of  USIA.  The 
telephone  number  is  202/619-5997,  and  the  address 
is  Room  700.  United  States  Information  Agency, 
301  4th  Street  SW.,  Washington,  DC  20547. 


Friday 
March  1,  1996 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

Federal  Property  Suitable  as  Facilities  to 
Assist  the  Homeless;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oflle*  of  the  Assistant  Seeratary  for 
GMiNiMinlty  Planning  and 


[Oodnt  No.  FR-d778-N-74] 

FSdaral  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGBKY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice.  I 


r:  This  Notice  identifies 

unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  nimiber  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11411),  as  amended,  HUD  is 
publishing  this  notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  leal  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans ' 
Administration,  No.  88-2503-bG 

(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable  to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 
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Properties  listed  as  siiitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  hsted  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
nimiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Air  Force:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area-MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  Navy:  Mr.  John  J. 
Kane,  Deputy  Division  Director, 


Department  of  the  Navy,  Real  Estate 
Operations.  Naval  Facilities  Engineering 
Command.  Code  241A,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-0474;  (These  are  not  toll-free 
nimibers). 

Dated:  February  22, 1996. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  03/01/96 

Suitable/Available  Propertia 

BuUdings  (by  State) 

Arizona 

Facility  *18 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510024 

Status:  Excess 

Conmient:  5925  sq.  ft.,  1  story,  good 

condition,  off-site  removal  only,  most 

recent  use — storage. 
Facility  #21 

Gila  Bend  AF  Auxilia^  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510025 
Status:  Excess 
Comment:  2500  sq.  ft.,  slump  blocks  frame, 

1  story,  good  condition,  off-site  removal 

only,  most  recent  use— child  care. 

Facility  *22 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Nimiber:  189510026 

Status:  Excess 

Comment:  13752  sq.  ft.,  slimip  blocks  frame, 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use— gymnasium. 

Facility  #23 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  189510027 

Status:  Excess 

Comment:  485  sq.  ft.,  slump  blocks  frame,  1 

story,  good  condition,  off-site  removal 

only,  most  recent  use — storage. 

Facility  #27 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number  189510028 

Status:  Excess 

Conunent:  3252  sq.  ft.,  wood  frame.  1  story. 

good  condition,  off-site  removal  only,  most 

recent  use — base  chapel. 

Facility  #29 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend  Co:  Maricopa  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Nmnber  189510029 

Status:  Excess 

Comment:  85  sq.  ft.,  wood  frame.  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — storage. 
Facility  #31 


Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510030 
Status:  Excess 

Comment:  2720  sq.  fl..  steel  frame.  1  story, 
good  condition,  off-site  removal  only,  most 
recent  use — sales  store. 
Facility  #32 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Nmnber  189510031 
Status:  Excess 

Comment:  1200  sq.  ft.,  wood  frame,  1  story, 
good  condition,  off-site  removal  only,  most 
recent  use — hobby  shop. 
Facility  #34 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510032 
Status:  Excess 

Conunenb  1937  sq.  ft.,  slump  blocks  frame, 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use— bath  house. 
Facility  #35 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Ntmifaier  189510033 
Status:  Excess 

Comment:  7685  sq.  ft.,  concrete  block  frame, 
1  stoiy,  good  condition,  off-site  removal 
only,  most  recent  use— open  mess. 
Facility  #37 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Niunben  189510034 
Status:  Excess 

Comment:  21295  sq.  ft.,  wood  frame.  2  story, 
good  condition,  off-site  removal  only,  most 
recent  use — dormitory/multi-purpose. 
Facility  #38 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510035 
Status:  Excess 

<:omment:  4115  sq.  ft.,  metal  frame,  good 
condition.  1  story,  off-site  removal  only, 
most  recent  use— commissary. 
38  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510036 
Status:  Excess 

Comment:  1170  sq.  ft  ea.,  1  story  relocatable 
filmed  residences,  good  condition,  secured 
area  w/altemate  access. 
26  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Fence 
Property  Number  189510037 
Status:  Excess 

Comment:  1456  sq.  ft.  ea..  1  story  slump 
block  frame  residences,  off-site  removal 
only,  good  condition. 
Facility  #510 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
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Landholding  Agency:  Air  Force 
Property  Nimiber  189510038 
Stams:  Excess 

Comment:  373  sq.  ft  sliunp  blocks  fr^me.  1 
story,  good  condition,  off-site  removal 
only,  most  recant  use — storage. 
18  Detached  Garages 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Location:  Inc.  bldgs.  630, 640. 670. 680.  710, 
720.  740,  760.  790.  800.  820.  840.  870.  880, 
910.  920.  950,  960  on  Milan  Loop 
Landholding  Agency:  Air  Force 
Property  Number  189510039 
Status:  Excess 

Comment:  186  sq.  ft.  ea..  wood  fnme,  1  story, 
good  condition,  off-site  removal  only,  most 
recent  use — storage. 
Facility  #1004 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189510040 
Status:  Excess 

Comment:  1734  sq.  ft.,  slump  blocks  frame. 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use — residence. 
Facility  #1010 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510041 
Status:  Excess 

Comment:  4155  sq.  ft.  quonset  hut  frwne, 
good  condition,  off-site  removal  only,  most 
recent  use — theater. 
Facility  #  4140 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510042 
Status:  Excess 

Comment:  3584  sq.  ft.,  metal  tame,  1  story, 
good  condition,  off-site  removal  only,  most 
recent  use — bowling  center. 
Facility  #  4520 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189510043 
Status:  Excess 

Comment:  7800  sq.  ft.,  prefab  steel  frame,  2 
story,  good  condition,  off-site  removal 
only,  most  recent  use— dormitory. 
Facility  #  4252 

Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  8602&- 
Landholding  Agency:  Air  Force 
Property  Number  189510044 
Stams:  Excess 

Comment:  144  sq.  ft.,  metal  frame,  1  story, 
good  condition,  off-site  removal  only,  most 
recent  use — storage. 
10  Duplex  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Location:  Inc.  bldgs.  2334,  2335,  2340.  2343. 
2344,  2348.  2351,  2352,  2356,  2360  on 
Conrad  Circle 
Landholding  Agency:  Air  Force 
Property  Number  189510045 
Stams:  Excess 

Comment:  3176  sq.  ft.,  slump  blocks  fr'ame, 
1  story,  good  condition,  off-site  removal, 
most  recent  use — residences. 


4 — Fourplex  Family  Housing 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend  Co:  Maricopa  AZ  86025- 
Location:  Inc.  bldgs.  2337.  2339.  2347.  2355 

on  Conrad  Circle 
Landholding  Agency:  Air  Force 
Property  Number  189510046 
Status:  Excess 

Comment:  4728  sq.  ft.,  slump  blocks  frame. 
1  story,  good  condition,  off-site  removal 
only,  most  recent  use — residences. 
California 
Bldg.  604 
Point  Arena  Air  Force  Sution  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010237 
Status:  Unutilized 
Comment:  1232  sq  ft.;  stucco- wood  frame; 

most  recent  use — housing. 
Bldg.  60S 
Point  Arena  Air  Force  Sution  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010238 
Sutus:  Unutilized 
Comment:  1232  sq  ft.;  stucco-wood  frame: 

most  recent  use — housing. 
Bldg.  612 
Point  Arena  Air  Force  Sution  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010239 
Status:  Unutilized 
Comment:  1232  sq  ft.;  stucco-wood  tame; 

most  recent  use — housing. 
Bldg.  611 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010240 
Status:  Unutilized 
Comment:  1232  sq  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  613 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  9S468-S000 
Landholding  Agency:  Air  Force 
Property  Number  189010241 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  614 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010242 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  b^me: 

most  recent  use — housing, 
bldg.  615 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010243 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  fr^me: 

most  recent  use — housing. 
Bldg.  616 
Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010244 
Status:  Unutilized 
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Ccaaamat:  1232  sq.  ft.;  stucco-wood  frame; 
most  racent  use— housing. 

Bldg.  617 

Point  Anna  Air  Force  Station  Co:  Mendocino 
CA  95469-5000 

Ludtaolding  Agency:  Air  Fotce 
Pioperty  Number  189010245 
Status:  Unutilized 

Cmnmant:  1232  sq.  ft;  stucco-wood  frame; 
most  recent  use— housing. 

Bldg.618 

Point  Arena  Air  Force  Station  Co:  Mendocino 
CA  95468-5000 

i.«iM<tiftMiim  Agency:  Air  Force 
Property  Number  189010246 
Status:  Unutilized 

Comment  1232  sq.  ft.;  stucco-wood  frune; 
most  recant  uae-^iousing;  needs  rehab. 

Florida 

n<|g.244 

MacDill  Auxiliary  Airfield  Na  1 

Avon  Park  Co:  Polk  FL  33825- 

LandlKriding  Agency:  Air  Force 

Prapeity  Number  189520001 

Status:  Excess 

riaiiiiisBt  6239  aq.  tL;  maaooiy  frame,  needs 

ttltub,  secured  area  w/altemate  access, 

moat  lacent  use— commissary. 

Bldg.242 

MadXll  Auxiliary  Airfield  Na  1 

Avon  P^  Co:  Polk  FL  33825- 

i^M»^li«l«Mi»g  Agency:  Air  Fofce 

Pnqwrty  Nmnber.  189520002 

Status:  Excess 

ComBnit:  8554  sq.  ft;  steel  frame  module, 

second  area  w/ahenata  accass,  most 

recent  use    axrhangn  branch. 
Bk)B.427 

MadXll  Auxiliuy  Airfield  No.  1 
Avon  Park  Co:  Pirik  FL  33825- 
LamBulding  Agmcy:  Air  Force 
Pwnieity  Number  189520003 
Status:  Excess 
Commeat  5256  sq.  ft;  metal  ft  masonry 

frvne,  secured  area  w/altemate  access, 

moat  recent  use — bowling  center. 

Guam 

Anderson  VC» 
In  the  municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Access  is  through  Route  1  and 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Foicb      | 
Property  Number  189010267 
Status:  Unutilized 
Comment:  55P  sq.  ft.;  1  story  penn/concrete; 

on  226  acres. 
Anderson  Radio  Beacon  Annex 
In  the  municipality  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper,  access  is  from 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Frace 
Property  Number  189010268 
Status:  Unutilized 
Comment:  480  sq.  ft;  1  stcxy  perm/concrete; 

on  25  acres;  most  recent  use — radio  beacon 

facility. 
Annex  No.  4  i 

Anderson  Family  Housing  .' 

Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 


Location:  Access  is  throu^  Route  1,  Marine 

Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010545 
Status:  Unutilized 
Comment:  various  sq.  ft.;  1  story  frame/ 

modified  quonset;  on  376  acres;  portions  of 

building  and  land  leased  to  Government  of 

Guam 
Harmon  VORsite  (Portion)  (AJKZ) 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Approx.  12  miles  southwest  of 

Anderson  AFB  proper. 
Landholding  Agency:  Air  Force 
Property  Niunber  189120234 
Status:  Unutilized 
Comment:  550  sq.  ft.  bldg.,  needs  rehab  on 

82  acres. 

Hawaii 

Bldg.  S87,  Radio  Trans.  Fac. 
Lualualei,  Naval  Station.  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number.  779240011 
Status:  Unutilized 

Comment:  7566  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 
Bldg.  466,  Radio  Trans.  Fac. 
Lualualei,  Naval  Station,  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number  779240012 
Status:  Unutilized 

Comment:  100  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — gas  station,  off-site  use 
only. 
Bldg.  T33,  Radio  Trans.  Facility 
Naval  Computer  ft  Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number  779310003 

Status:  Unutilized 

Comment:  1536  sq.  ft.,  1  story,  access 
restrictions,  needs  rehab,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  64,  Radio  Trans.  Facility 

Naval  Computer  ft  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number  779310004 

Status:  Unutilized 

Comment:  3612  sq.  ft,  1  story,  access 
restrictions,  needs  rehab,  most  recent  use — 
storage,  off-site  use  only. 

Idaho 

Bldg.  121 

Mountain  Home  Air  Force  Base 

Main  Avenue  (See  County)  Co:  Elmore  ID 
83648- 

I.andholding  Agency:  Air  Force 

Property  Number  189030007 

Status:  Excess 

Comment:  3375  sq.  ft.,  1  story  wood  frame; 
potential  utilities;  needs  rehab;  presence  of 
asbestos:  building  is  set  on  piers;  most 
recent  use — medical  administration, 
veterinary  services. 

Bldg.  611 

Mountain  Home  Air  Force  Base 

Mountain  Home  AFB  Co:  Elmore  ID  83648- 

Landhoiding  Agency:  Air  Force 

Property  Number  189440016 

Status:  Underutilized 


Comment:  3200  sq.  ft.,  1  story  wood  frame, 
needs  repair,  presence  of  lead  base  paint 
and  asbestos,  most  recent  use— base 
chapeL 

Bldg.  2201 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  189520005 

Status:  Underutilized 

Comment:  6804  sq.  ft.,  1  story  wood  frame, 
most  recent  use— temporary  garage  for  base 
fire  dept.  vehicles,  presence  of  lead  paint 
and  asbestos  shingles. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  \A  51110- 

Landhol(fing  Agency:  Air  Force 

Property  Number  189310001 

Status:  Unutilized 

Comment:  1932  sq.  ft.,  1-stoiy  concrete  block 

bldg.,  most  recent  use— stwage,  p^rai 

infasted,  ccmtamination  investigation  in 

progress. 
Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  aty  Co:  Woodbury  lA  51110- 
Landholdii^  Agency:  Air  Force 
Property  Number  189310002 
Status:  Unutilized 
Comment:  1113  sq.  ft.,  1  story  concrete  Uock 

bldg.,  contamination  clean-up  in  pmcen. 

Louisiana 

BariEsdale  Radio  Beacon  Annex 

Curtis  Co:  Bossier  LA  71111- 

LocatioD:  7  miles  south  of  Bossier  City  on 

highway  71  south;  left  IVt  miles  on 

highway  C1552. 
Landholding  Agency:  Air  Force 
Property  Ntunber  189010269 
Status:  Unutilized 
Comment:  360  sq.  ft,  1  stoiy  wood/concrete; 

on  11.25  acres. 

Maine 

Naval  Air  Sution 
Transmitter  Site 
Old  Bath  Road 

Brunswick  Co:  Ciunberland  ME  04053- 
Landholding  Agency:  Navy 
Property  Number  779010110 
Status:  Underutilized 
Comment:  7,270  sq.  ft.,  1  story  bldg,  most 
recent  use — storage,  structural  deficiencies. 

Bldg.  373,  Topsham  Annex 

Naval  Air  Station 

Topsham  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number  779320024 

Status:  Excess 

Comment:  1300  sq.  ft.,  1  story,  most  recent 

use — public  works  maintenance  shop,  on 

2.55  acres. 

Michigan 

Bldg.  30 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Niunber  189010779 

Status:  Excess 

Comment:  2593  sq.  ft.;  1  floor;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — communications 

transmitter  building. 


Bldg.  46 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010786 

Status:  Excess 

Comment:  5898  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — ^visiting  personnel 

housing. 

Bldg.  51 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010791 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  52 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010792 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  53 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010793 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  54 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010794 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 
Bldg.  55 

Calumet  Air  Force  Station 
Caltunet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010795 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  56 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010796 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos 
Bldg.  57 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010797 
Status:  Excess 

Conmient:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  58 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number  189010798 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 


Bldg.  59 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 — 
Landholding  Agency:  Air  Force 
Property  Number  189010799 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  60 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number:  189010800 
Status:  Excess 

Comment:  1134  sq.  ft.;  l  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  61 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 — 
Landholding  Agency:  Air  Force 
Property  Number  189010801 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  fwssible  asbestos. 
Bldg.  62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 — 
Landholding  Agency:  Air  Force 
Property  Number  189010802 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
_  residence  with  garage;  possible  asbestos. 
Bldg.  63 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number  189010803 
Status:  Excess 

Comment:  1306  sq.  ft.;  l  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  64 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 — 
Landholding  Agency:  Air  Force 
Property  Number  189010804 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage:  possible  asbestos. 
Bldg.  65 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913— 
Landholding  Agency:  Air  Force 
Property  Number:  189010805 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  66 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 — 
Landholding  Agency:  Air  Force 
Property  Number  189010806 
Status:  Excess 

Comment:  1306  sq.  ft.;  l  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913 — 
Landholding  Agency:  Air  Force 
Property  Number:  189010807 
Status:  Excess 

Comment:  1306  sq^.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  68 
Calumet  Air  Force  Sution 


Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010808 

Status:  Excess 

Comment:  1478  sq.  ft.;  i  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  70 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010809 
Status:  Excess 
Conunent:  1394  sq.  ft.;  1  story  concrete  block; 

px>ssible  asbestos:  most  recent  use — youth 

center 
Bldg.  72 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010811 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  73 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010812 
Status:  Excess 
Conmient:  1168  sq.  ft,  l  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  74 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010813 

Status:  Excess 

Comment:  1168  sq.  ft.;  l  story  wood  frame 

residence:  potential  utilities;  possible 

asbestos. 

Bldg.  75 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

FVoperty  Number  189010814 

Status:  Excess 

Conunent:  1168  sq.  ft;  i  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  76 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landhoiding  Agency:  Air  Force 
Property  Number  189010815 
Status:  Excess 
Comment:  1168  sq.  ft.:  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbestos. 

Bldg.  77 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010816 

Status:  Excess 

Comment:  1168  sq.  ft.:  1  story  wood  frame 

residence;  pwfentiai  utilities;  possible 

asbestos. 

Bldg.  78 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010817 


I 
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Status:  Exceas 

GomoMnt  1168  sq.  ft.;  1  story  wood  frame 

residence;  potenti^  utilities;  possible 

asbestos. 

Bldg.79 

Calumet  Aii  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Pioperty  Number  189010818  j 

Status:  Excess 

CcHnment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

ubestos. 

Bldg.80  I 

Calimiet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force         . 

Property  Number  189010819  ' 

Status:  Excess 

Comment:  1168  sq.  ft.:  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.81  I 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number.  189010820 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities;  possible 
asbestos.  i 

Bldg.  82 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010821 

Status:  Excess  ' 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities;  possible 

asbestos. 
Bldg.  83 

Caliunet  Air  Force  Station  I 

Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Niunber  189010822  i 

Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  84  I 

Calumet  Air  Force  Station  I 

Calumet  Co:  Keweenaw  MI  49913- 
Landbolding  Agency:  Air  Force        , 
Property  Number  189010823  | 

Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  possible  utilities;  possible 

asbestos. 
Bldg.  85  I 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force       , 
Property  Number  189010824  ' 

Status:  Excess 
Comment:  1168  sq.  ft.:  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  86  I 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Nimiber  189010825 
Status:  Excess- 


UM 


Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities;  possible 
asbestos. 

Bldg.  87 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010826 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  88 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010827 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  89 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010828 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  uLiiities;  possible 

asbestos. 

Bldg.  97 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010829 
Status:  Excess 

Comment:  171  sq.  ft.;  1  floor;  potential 
utilities;  most  recent  use — pump  house. 

Bldg.  98 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010830 
Status:  Excess 

Comment:  114  sq.  ft.,  1  floor;  potential 
utilities;  most  recent  use — pump  house. 

Bldg.  10 

Calumet  Air  Force  Station 
Calimiet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010836 
Status:  Excess 

Comment:  1056  sq.  ft.,  1  story  wood  frame 
residence. 

Bldg.  216 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010847 
Status:  Excess 

Comment:  780  sq.  ft.,  1  story  wood  frame 
housing  garage. 

Bldg.  217 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010848 
Status:  Excess 

Comment:  780  sq.  ft.,  1  story  wood  frame 
housing  garage. 

Bldg.  218  « 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 


Property  Number:  189010849 
Status:  Excess 

Comment:  780  sq.  ft.,  1  story  wood  frame 
housing  garage. 

Bldg.  219 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Niraiber  189010850 
Status:  Excess 

Comment:  780  sq.  ft.,  1  story  wood  frame 
housing  garage. 

Bldg.  220 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010851 
Status:  Excess 

Comment:  780  sq.  ft.,  1  story  wood  frame 
housing  garage. 

Bldg.  221 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010852 
Status:  Excess 

Comment:  780  sq.  ft.,  1  story  wood  frame 
housing  garage. 

Bldg.  222 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010853 
Status:  Excess 

Comment:  780  sq.  ft.,  1  story  wood  frame 
housing  garage. 

Bldg.  223 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010854 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  224 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010855 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010856 
Status:  Excess 

Comment:  390  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  212 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Lahdholding  Agency:  Air  Force 
Property  Number  189010859 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  214 

Calumet  Air  Force  Station 
Calvunet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010861 
Status:  Excess 


Comment:  780  sq.  ft;  1  story  wood  frame 

housing  garage. 
Bldg.  23 

Caluimet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010865 
Status:  Excess 
Conunent:  44  sq.  ft.;  1  story;  metal  frame;    ' 

prior  use — storage  of  fire  hoses. 
Bldg.  24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010866 
Status:  Excess 
Comment:  44  sq.  ft.;  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  36 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010872 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  mefa!  frame;  prior 

use — storage  of  fire  hoses. 
Bldg:  37 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010873 
Status.  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame:  prior 

use — storage  of  fire  hoses. 
Bldg.  201 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010879 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 

Montana 

Bldg.  —  Conrad  Training  Site 

15  miles  east  of  the  City  of  Conrad  Co; 

Pondera  MT  59425- 
Landholding  Agency:  Air  Force 
Property  Number  189420025 
Status:  Unutilized 
Comment:  7000  sq.  ft.,  i-stor>'  brick,  most 

recent  use — technical  training  site. 
Bldg.  1807,  Malstrom  AFB 
Malstrom  Communications  Annex 
Malstrom  AFB  Co:  Cascade  MT  59405- 
Landholding  Agency:  Air  Force 
Property  Number  189510023 
Status:  Excess 
Comment:  1966  sq.  ft.,  1-story  masonry  block 

bldg.  on  22  acres,  limited  utilities,  roof 

needs  replacement. 
Facility  #1 

Havre  Training  Site  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189530047 
Status:  Excess 
Comment:  6843  sq.  ft.,  l-story  brick  frame. 

good  condition,  most  recent  use — technical 

training  site. 

New  Hampshire 

Naval  &  Marine  Corp.  Rsv.  Ctr. 
199  North  Main  St. 
Manchester  NH  03102- 
Landholding  Agency:  Navy 
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Property  Number  779530005 
Status:  Excess 

Comment:  3  bldgs.  on  2.53  acres  of  land, 
-  limited  utilities,  limited  use  prior  to 
environmental  cleanup. 

Pennsylvania 

Naval  Reserve  Center 

Dalton  Ave.  &  Mayfair  St. 

McKeesport  Co:  Allegheny  PA  15132- 

Landholding  Agency:  Navy 

Property  Numh«r  779520034 

Status:  Excess 

Comment:  3  interconnected  quonset  huts, 
need  rehab,  possible  lead  paint,  lease 
restrictions,  off-site  removal  only. 

South  Dakota 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Forre 

Property  Number-  18934005] 

Status:  Unutilized 

Comment.  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure  road  hazardous  during 
wintfir  storms,  most  recent  use — indusirial 
storage. 

Land  (by  State) 

California 

60  ARG/DE 

Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB  Co-  Solano  C.\  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  Air  Force 

Property  Number:  189010189 

Status:  Excess 

Comment:  .13  acres;  most  recent  use — 

location  for  instrument  landing  systems 

equipment. 

Georgia 

Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency  Navy 

Property  Numtwr:  779010229 

Status:  Underutilized 

Comment:  111.57  acres;  areas  may  be 

environmentally  protected;  secured  area 

with  alternate  access. 

Guam 

Annex  1 

Andersen  Communication 

Dededo  Co:  Guam  GU  96912- 

Location:  In  the  municipality  of  Dededo. 

Landholding  Agency:  Air  Force 

Property  Number  189010427 

Status:  Underutilized 

Comment:  862  acres;  subject  to  utilities 

easements. 
Annex  2,  (Partial) 
Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  969 12- 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
I^perty  Number  189010428 
Status:  Underutilized 
Comment:  35  acres,  subject  to  utilities 

easements. 

Michigan 

Calumet  Air  Force  Station 
Section  1,T57N,R31W 


Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010862 

Status:  Excess 

Comment:  34  acres;  potential  utilities. 

Calumet  Air  Force  Station 

Section  31,  T58N.  R30W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010863 

Status:  Excess 

Comment:  3.78  acres;  potential  litilities. 

Texas 

Pear>-  Point  #2 

Naval  Air  Station 

Corpus  Chnsti  Co.  Nueres  TX  78419-5000 

Landholding  Agt- nc>   Navy 

Property  Number  779030001 

Status:  Excess 

Comment-  43  48  acres;  60%  of  land  under 

lease  until  8/93. 
G.SA  Number  7-.N-TX-402-V 

SuitableAJnavaiiable  Properties     • 

Buildings  (by  State  I 
California 

HawesSitffKHGM) 

.March  .\FB 

Hinckley  Co.  San  Bcrrardin'^  CA  92402- 

Landholdmg  Agency  Air  Force 

Property  Nunib*!r:  189010084 

Status  Unutilized 

Comment.  929<j  sq  ft  .  2  story  concrete,  most 
rw,en*  use-redio  relay  station  possible 
asbestos,  land  belongs  to  Burenu  uf  Land 
Management,  potential  ufiliues 

Idaho 

Bldg  516 

Mountain  Home  Air  Forte  Base 

Mountain  Home  Co  Elmore  ID  8634b- 

Landholding  Agency.  Air  Force 

Property  .Number;  189520004 

Status:  Excess 

Conunent:  4928  sq  ft  .  1  story  wood  frame, 
presence  of  lead  paint  and  asbestos,  most 
recent  use — offices. 

Maine 

Bldg.  376.  Naval  Air  Station 

Topsham  .\nnex 

Topsham  Co:  Sagadahoc  VIE 

Landholding  Agency  Na\-\ 

Property  Number:  779320011 

Status:  Unutilized 

Comment:  4530  sq.  ft  .  2-stor>-.  most  recent 

use — quarters,  needs  rehab 
Maryland 
Bldg.  230 

Naval  Communication  Detachment 
9190  Commo  Road 
Cheltenham  Co:  Prince  George  MD  20397- 

5520 
Landholding  .\gency:  Navy 
Property  Number  779330010 
Status:  L'nutilized 
Comment:  12.384  sq,  ft.,  4-stor>-.  needs  rehab. 

potential  utilities,  includes  37  acres  of 

land. 

Michigan 

Bldg.  20 

Calumet  Air  Force  Station 
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Calumet  Co:  Ksweenaw  MI  49913- 
Landfaolding  Agency:  Air  Force  i 

Property  Number  189010775  I 

Status:  Excess 

Comment:  13404  sq.  ft;  1  floor,  concrete 
block:  potential  utilities;  possible  asbestos: 
most  recent  use — ^warehouse/supply 
facility. 

Bl(^  21  I 

Calimiet  Air  Force  Station  I 

Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010776 
Status:  Excess 
Comment:  2146  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — storage. 

Bldg.  22  I  * 

Calumet  Air  Force  Station  ' 

Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force  , 

Prt^wrty  Number.  189010777  | 

Status:  Excess 
Comment:  1546  sq.  ft.;  1  floor,  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  facility. 

Bldg.  28  I 

Caliunet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force         i 
Property  Number:  189010778  I 

Status:  Excess 
Comment:  1000  sq.  ft.;  1  floor,  possible 

asbestos;  potential  utilities;  most  recent 

use — maintenance  fecility. 

Bldg.  40  I 

Calumet  Air  Force  Station 
Calimiet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Foite         1 
Property  Number  189010780  ' 

Status:  Excess 

Comment:  2069  sq.  ft.;  2  floors;  concrete 
block;  possible  asbestos;  potential  utilities: 
most  recent  use — administrative  facility. 

Bldg.  41 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010781 

Status:  Excess 

Comment:  2069  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — dormitory.       .  . 

Bldg.  42  i 

Caliunet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010782 

Status:  Excess 

Comment:  4017  sq.  ft;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use— dining  hall. 

Bldg.  43 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010783 

Status:  Excess 

Comment:  3674  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos 

most  recent  use — dormitory. 

Bldg.  44  ■ 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 
Property  Number  189010784 
Status:  Excess 
Comment:  7216  sq.  ft.;  2  story;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — dormitory. 

Bldg.  45 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010785 

Status:  Excess 

Comment:  6070  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  facility. 

Bldg.  47 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010787 

Status:  Excess 

Comment:  83  sq.  ft.;  1  story;  concrete  block; 

potential  utilities:  most  recent  use — 

storage. 

Bldg.  48 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010788 

Status:  Excess 

Comment:  96  sq.  ft.;  1  story;  concrete  block; 

potential  utilities;  most  recent  use — 

storage. 

Bldg.  49 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010789 

Status;  Excess 

Comment:  1944  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  most  recent  use — 

dormitory. 

Bldg.  50 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010790 

Status:  Excess 

Comment:  6171  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — Fire  Department  vehicle 

parking  building. 

Bldg.  14 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010833 

Status:  Excess 

Comment:  6751  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

gymnasium. 

Bldg.  16 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010834 
Status:  Excess 

Comment:  3000  sq.  ft.;  1  floor  concrete  block; 
most  recent  use — commissary  facility. 

Bldg.  9 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number  189010835 


Status:  Excess 

Comment:  1056  sq.  ft.;  1  story  wood  frame 
residence. 

Bldg.  11 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010837 
Status:  Excess 

Comment:  1056  sq.  ft.;  1  floor  wood  frame 
residence. 

Bldg  12 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010838 
Status:  Excess 

Comment:  1056  sq.  ft.;  1  story  wood  frame 
residence. 


Bldg  13 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010839 
Status:  Excess 

Comment:  1056  sq.  ft.,  1  story  wood  frame 
residence. 

Bldg.  5 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010840 
Status:  Excess 

Comment:  864  sq.  ft.,  1  floor  wood  frame 
residence;  possible  asbestos. 

Bldg.  6 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010841 
Status:  Excess 

Comment:  864  sq.  ft.,  1  floor  wood  ft^me 
residence;  possible  asbestos. 

Bldg.  7 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010842 
Status:  Excess 

Conunent:  864  sq.  ft.,  1  floor  wood  frame 
residence;  possible  asbestos. 

Bldg.  8 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010843 
Status:  Excess 

Comment ^64  sq.  ft.,-1  floor  wood  frame 
residence;  possible  asbestos. 

Bldg.  4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landhol  ding  Agency:  Air  Force 
Property  Number  189010844 
Status:  Excess 

Comment:  2340  sq.  ft.,  1  floor  concrete  block; 
most  recent  use — heating  facility. 

Bldg.  3 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010845 
Status:  Excess 


Comment:  5314  sq.  ft.,  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

maintenance  shop  and  oSice. 
Bldg.  1 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010846 
Status:  Excess 
Comment:  4528  sq.  ft.,  1  floor  concrete  block; 

possible  asbestos;  most  recent  use— office. 
Bldg.  158 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010857 
Status:  Excess 
Comment:  3603  sq.  ft.,  1  story  concrete/steel; 

possible  asbestos;  most  recent  use — 

electrical  power  station. 
Bldg  15 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010864 
Status:  Excess 
Comment:  538  sq.  ft.,  1  floor  concrete/ wood 

structure;  potential  utilities;  most  recent 

use — gymnasium  facility. 
Bldg.  31 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010867 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg  32 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010868 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use— storage  of  fire  hoses. 
Bldg.  33 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010869 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  34 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010870 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg  35 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010871 
Status:  Excess 
Comment:  36  sq.  ft!;  1  story  metal  fr^une; 

prior  use — storage  of  fire  hose. 
Bldg  39 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010874 
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Status:  Excess 

Comment:  25  sq.  ft.:  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg  202 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number  189010880 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame:  prior 

use — storage  of  fire  hoses. 
Bldg  203 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbwr  189010881 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  204 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Prof)erty  Number  189010882 
Status;  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  205 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010883 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  206 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010884 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  207 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010885 
Status:  Elxcess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 
Bldg.  153 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010886 
Status:  Excess 
Comment:  4314  sq.  ft.;  2  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 

Bldg.  154 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010887 

Status:  Excess 

Comment:  8960  sq.  ft.;  4  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 
Bldg.  157 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4  9913- 
Landholding  Agency:  Air  Force 
Property  Number  189010888 


Status:  Excess 

Comment:  3744  sq.  ft.;  l  stor>'  concrete/steel 

facility;  (radar tower  bldg);  potential  use — 

storage. 

Missouri 

Jefferson  Barracks  ANG  Base 

Missouri  National  Guard 

1  Grant  Road 

St.  Louis  Co;  St.  Louis  MO  63125-4118 

Landholding  Agency:  Air  Force 

Property  Number  189010081 

Status:  Underutilized 

Comment:  20  acres;  portion  near  flammable 

materials;  portion  on  archaeological  site; 

special  fencing  required. 

Montana 

Bldg.  00007 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330066 

Status;  Unutilized 

Comment;  992  sq.  ft.,  l-sfory  metal,  most 

recent  use — auto/hobby  shop. 
Bldg.  00008 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330067 
Status;  Unutilized 
Comment:  2640  sq.  ft..  1-story  metal,  most 

recent  use — vehicle  parking. 
Bldg.  00016 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330068 
Status:  Unutilized 
Comment:  3640  sq.  ft.,  l-sfory  cinder  block, 

most  lecent  use — storage. 
Bldg  00023 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency;  Air  Force 
Property  Number  189330069 
Status:  Unutilized 
Comment:  3315  sq.  ft..  l-stor>'  wood,  most 

recent  use — fire  station. 
Bldg.  00024 

Ha\Te  Air  Force  Station  Co  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330070 
Status:  Unutilized 
Comment:  5016  sq.  ft.,  l-stor>'  brick,  most 

recent  use — dormiton,'. 
Bldg.  0O027 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency  Air  Force 
Property'  Number  189330071 
Status:  Unutilized 
Comment:  14280  sq  ft  .  1-story  cinder  block, 

most  recent  use — recreation  center  and 

commissarj'  store. 

Bldg  00029 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agena,':  Air  Force 

Property  Number:  189330072 

Status:  Unutilized 

Comment:  63  sq.  ft.,  l-stor>'  metal. 

Bldg  00031 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency;  Air  Force 

Property  Number  189330073 

Status;  Unutilized 

Comment;  3130  sq.  ft.,  l-stor>-  cinder  block. 

most  recent  use — maintenance  shop  and 

admin 
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Bldg.  00032 

Havre  Air  Frace  Station  Co:  Hill  MT  59501- 
Landholding  Agpncy:  Air  Force 
Property  Number  189330074 
Status:  Unutilized 

Comment:  64  sq.  ft.,  metal,  most  recent  use — 
storage. 

Bldg.  00035 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency;  Air  Force 
Property  Number:  189330075 
Status:  Unutilized 

Comment:  2252  sq.  ft..  4-story  metal,  most 
recent  use — storage. 

Bldg.  00039 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330076 
Status:  Unutilized 

Comment:  21824  sq.  ft.,  1-story  masonry. 
most  recent  use — storage. 

Bldg.  00040 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330077  , 

Status:  Unutilized 

Comment:  874  sq.  ft.,  1-story  masonry,  most 
recent  use— stwage. 

Bldg.  00041 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330078 

Status:  Unutilized 

Comment:  108  sq.  ft.,  1 -story  masonry. 

Bldg.  00042 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330079  I 

Status:  Unutilized 

Comment:  760  sq.  ft.,  1-story  masonry,  most 
recent  use — warehouse.  | 

Bldg.  00044 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330080  1 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  1-story  metal,  most 
recent  use — ^wood  hobby  shop. 

Bidgs.  51,  52.  56,  58 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330081 

Status:  Unutilized 

Comment:  1352  sq.  ft.  each.  1-story  wood, 

most  recent  use — ^residential. 
Bldgs.  53-55,  57.  59,  61.  63,  65,  67,  69.  71 
Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330082 
Status:  Unutilized 
Conmient:  1152  sq.  ft.  each,  1 -story  wood, 

most  recent  use — residential.        j 

Bldgs.  60,  62.  64.  66,  68 
Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Niynber  189330083 
Status:  Unutilized 

Comment:  1361  sq.  ft.  each,  l-story  wood, 
most  recent  use — residential. 

Bldgs.  70.  72.  74.  78 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330084 

Status:  Unutilized 
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Comment;  1455  sq.  ft.  each,  1-story  wood, 
most  recent  use — residential. 

Bldgs.  76,  80 

Havre  Air  Force  Station  Co;  Hill  MT  59501- 
Landholding  Agency;  Air  Force 
Property  Number;  189330085 
Status;  Unutilized 

Comment;  1343  sq.  ft.  each,  1-story  wood, 
most  recent  use — residential. 

Bldg.  82 

HavTe  Air  Force  Station  Co;  Hill  MT  59501- 

Landholding  Agency;  Air  Force 

Property  Number;  189330086 

Status:  Unutilized 

Comment;  1553  sq.  ft.,  1-story  wood,  most. 

recent  use — residential. 
Bldgs.  150,  152,  154,  156.  158,  160,  162,  164, 

168,  170,  172,  174,  176,  178,  180,  182,  184 
Havre  Air  Force  Station  Co;  Hill  MT  59501- 
Landholding  Agency;  Air  Force 
Property  Number;  189330087 
Status;  Unutilized 
Comment;  1247  sq.  ft.  each.  1 -story  wood, 

most  recent  use — residential. 
Bldgs.  106-109,112-113 
Havre  Air  Force  Station  Co;  Hill  MT  59501- 
Landholding  Agency;  Air  Force 
Property  Number;  189330088 
Status;  Unutilized 
Comment;  36  sq.  ft.  each,  most  recent  use — 

fire  hose  house. 
Bldgs.  202,  204,  206,  212,  214,  216,  218 
Havre  Air  Force  Station  Co;  Hill  MT  59501- 
Landholding  Agency;  Air  Force 
Property  Number;  189330089 
Status;  Unutilized 
Comment;  72  sq.  ft.  each,  most  recent  use — , 

storage  units. 

Bldgs.  208,  210 

Havre  Air  Force  Station  Co;  Hill  MT  59501- 

Landholding  Agency;  Air  Force 

Property  Number;  189330090 

Status;  Unutilized 

Comment:  36  sq.  ft.  each,  most  recent  use — 

storage. 
New  Hampshire  * 

Bldg.  127 

New  Boston  Air  Force  Station 

Amherst  Co;  Hillsborough  NH  03031-1514 

Landholding  Agency;  Air  Force 

Property  Number;  189320057 

Status;  Excess 

Comment:  698  sq.  ft.,  1-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage. 

Ohio 

Naval  &  Marine  Corps  Res.  Cntr 
315  East  LaClede  Avenue 
Youngstown  OH 
Landholding  Agency;  Navy 
Property  Number;  779320012 
Status;  Unutilized 

Conmient;  3067  sq.  ft.  2  story,  possible 
asbestos. 

Puerto  Rico 

Bldgs.  501  &  502 

U.S.  Naval  Radio  Transmitter  Facility 

State  Road  No.  2 

Juana  Diaz  PR  00795- 

Landholding  Agency;  Navy 

Property  Number;  779530007 

Status;  Unutilized  • 


ConMnent:  Reinforced  concrete  structures, 
limited  access,  needs  rehab,  most  recent 
use — transmitter  and  power  house. 

Texas 

Bldg.  696 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number:  189110091 

Status:  Unutilized 

Comment:  1344  sq.  ft.;  possible  asbestos; 

most  recent  use — auto  hobby  shop;  needs 

rehab. 

Bldg.  697 

Brooks  Air  Force  Base 
San  Antonio  Co;  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number:  189110092 
Status:  Unutilized 

Comment:  770  sq.  ft.;  possible  asbestos;  most 
recent  use — supply  store;  needs  rehab. 

Bldg.  698 

Brooks  Air  Force  Base 

San  Antonio. Co:  Bexar  TX  78235- 

Landbolding  Agency:  Air  Force 

Property  Number:  189110093 

Status:  Unutilized 

Comment:  5815  sq.  ft.;  1  story  corrugated 
iron;  possible  asbestos;  needs  rehab;  most 
recent  use — ^recreation,  workshop. 

Bldg.  2435 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010161 

Status:  Underutilized 

Comment:  1730  sq.  ft.;  1  story  residence. 

Bldg.  2436 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010162 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2460 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number:  779010163 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2462 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010164 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2464 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010165 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2466 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 


Landholding  Agency:  Navy 
Property  Number  779010166 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence. 
Bldg.  2467 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010167 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence. 
Bldg.  2468 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010168 
Status:  Underutilized 
Conmient:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2472 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010169 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2476 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010170 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2482 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010171 
Status:  Underutilized 
Comment:  1760  sq.  ft.;  1  story  residence. 
Bldg.  2495 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010172 
Status:  Underutilized 
Conunent:  1760  sq.  ft.;  1  story  residence. 
Bldg.  2514 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010173 
Status:  Underutilized 
Comment:  1730  sq.  ft.;  1  story  residence. 
Bldg.  2518 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landfaolding  Agency:  Navy 
Property  Number:  779010174 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2520 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010175 


Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2522 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Quristi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010176 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2526 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010177 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2423 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  7841»- 
Landholding  Agency:  Navy 
Property  Nmnber:  779010178 
Status:  Underutilized 
Conunent:  3532  sq.  ft.;  1  story  residence. 
Bldg.  2427 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010179 
Status:  Underutilized 
Comment;  3532  sq.  ft.;  1  story  residence. 
Bldg.  2431 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  7841^ 
Landholding  Agency;  Navy 
Property  Number:  779010180 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence. 
Bldg.  2424 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010181 
Status:  Underutilized 
Comment  3352  sq.  ft.;  1  story  residence. 
Bldg.  2433 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010182 
Status:  Underutilized 
Comment  3352  sq.  ft.;  1  story  residence. 
Bldg.  2428 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010183 
Status:  Underutilized 
Comment  3352  sq.  ft.;  1  story  residence. 
Bldg.  2429 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number:  779010184 
Status;  Underutilized 
Comment  3152  sq.  ft.;  1  story  residence. 


Bldg.  2454 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number  779010185 
Status;  Underutilized 
Comment  3152  sq.  ft.;  1  story  residence. 
Bldg.  2477 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number  779010186 
Status:  Underutilized 
Comment  3152  sq.  ft.;  1  story  residence. 
Bldg.  2485 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number.  779010187 
Status;  Underutilized 
Comment  3152  sq.  ft.;  1  story  residence. 
Bldg.  2499 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number;  779010188 
Status:  Underutilized 
Comment  3152  sq.  ft.;  1  story  residence. 
Bldg.  2503 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number;  779010189 
Status;  Underutilized 
Comment  3152  sq.  ft.;  1  story  residence. 
Bldg.  2507 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number;  7'79010i90 
Status;  Underutilized 
Comment  3152  sq.  ft.;  1  stor>-  residence. 
Bldg.  2513 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency;  Navy 
Property  Number;  779010i91 
Status;  Underutilized 
Comment  3152  sq.  ft.;  1  story  residence. 
Bldg.  2521  *■ 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landhoiding  Agency;  Nav>' 
Property  Number;  779010192 
Status;  Underutilized 
Comment  3152  sq.  ft.:  1  stop,-  residence. 
Bldg.  2451 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010193 
Status:  Underutilized 
Comment  1758  sq.  ft.;  1  story  residence. 
Bldg,  2458 
Laguna  Housing  Area 
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NAS  Corpus  Christi 

Corpus  Omsti  Co:  Nueces  TX  78419- 

Landlmlding  Agency:  Navy 

Property  Number  779010194  , 

Status:  Underutilized  ' 

Comment  1758  sq.  ft.;  1  story  residence. 

Bldg.  2461 

Laguna  Housing  Area  I 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy  | 

Property  Number:  779010195  ' 

Status:  Underutilized 

Comment  1758  sq.  ft.;  1  story  residence. 

Bldg.  2473 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  diristi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010196  | 

Status:  Underutilized 

Comment  1758  sq.  ft.;  1  story  residence. 

Bldg.  2478  I 

Laguna  Housing  Area  ' 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy  | 

Property  Number:  779010197 

Status:  Underutilized 

Comment  1758  sq.  ft.;  1  story  residence. 

Bldg.  2480 

Laguna  Housing  Area  i 

NAS  Corpus  Christi  ' 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy  j 

Property  Number  779010198  | 

Status:  Underutilized 

Comment  1758  sq.  ft.;  1  story  residence. 

Bldg.  2484  I 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010199 

Status:  Underutilized 

Comment  1758  sq.  ft.;  1  story  residence. 

Bldg.  2486 

Laglma  Housing  Area  I 

NAS  Corpus  Christi  ' 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010200 

Status:  Underutilized 

Comment  1758  sq.  ft.;  1  story  residence. 

Bldg.  2487 

Lagima  Housing  Ar^  a  1 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841»- 

Landholding  Agency:  Navy 

Property  Number:  779010201 

Status:  Underutilized  ' 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2488 

Lamina  Housing  Area  I 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010202 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2494 

Lamina  Housing  Area  i 

NAS  Corpus  Christi  ' 

Corpus  Christi  Co:  Nueces  TX  78419- 
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Landholding  Agency:  Navy 

Property  Number:  779010203 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2500 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010204 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2502 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co;  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010205 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2506 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841»- 

Landholding  Agency:  Navy 

Property  Number:  779010206 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2508 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010207 

Status:  Underutilized 

Conunent:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2525 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010208 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2452 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010209 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2475 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010210 

Status:  Underutilized 

Comment;  3356  sq.  ft.;  1  story  residence. 

Bldg.  2479 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co;  Nueces  TX  78419- 

Landholding  Agency;  Navy 

Property  Number;  779010211 

Status:  Underutilized 

Comment;  3356  sq.  ft.;  1  story  residence. 

Bldg.  2497 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co;  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010212 


Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2501 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010213 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2505 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010214 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2515 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010215 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2517 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010216 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2519 

Laguna  Housing  Area 

NAS  Corpus  Christi  '      ' 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number.  779010217 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2523 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010218 

Status:  Underutilized 

Comment:  3356  sq.  ft.;  1  story  residence. 

Bldg.  2465 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010219 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2493 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010220 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 

Bldg.  2510 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010221 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 
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Bldg.  2474 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010222 

Status:  Underutilized 

Comment:  3528  sq.  ft.;  1  story  residence. 

Bldg.  2481 

Laguna  Housing  Area 

NAS  Corpus  C^sti 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010223 

Status:  Underutilized 

Comment:  3528  sq.  ft.;  1  story  residence. 

Bldg.  2509 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010224 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2511 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010225 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2512 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010226 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2527 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Niunber:  779010227 

Status:  Underutilized 

Comment:  1676  sq.  ft.;  1  story  residence. 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency:  Navy 
Property  Nmnber:  779010109 
Status:  Unutilized 

Comment:  3665  sq.  ft.,  1  story,  possible 
asbestos,  most  recent  use — laundry. 

West  Virginia 

Naval  &  Marine  Corps  Res.  Ctr. 

N.  13th  St  &  Ohio  River 

Wheeling  Co:  Ohio  WV  26003- 

Landholding  Agency:  Navy 

Property  Number  779010077 

Status:  Excess 

Comment:  32000  sq.  ft.;  1  floor;  most  recent 

use — offices;  15%  of  total  spiace  occupied; 

needs  rehab;  land  leased  from  city — 

expires  September  1990. 

Land  (by  State) 

California 

Camp  Kohler  Annex 

McCleilan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 


Landholding  Agency:  Air  Force 

Property  Number:  189010045 

Status:  Excess 

Comment:  35.30  acres  +  .11  acres  easement; 

30  +  acres  undeveloped;  potential  utilities; 

secured  area;  alternate  access. 
Norton  Com.  Facility  Annex 
Norton  AFB 

Sixth  and  Central  Streets 
Highland  Co;  San  Bemadino  CA  92409-5045 
Landholding  Agency;  Air  Force 
Property  Number:  189010194 
Status:  Excess 
Comment:  30.3  acres;  most  recent  use — 

recreational  area;  portion  subject  to 

easements. 

Florida 

Woodland  Tract 

Elgin  AFB,  AF  Enlisted  Widows'  Home 

Ft.  Walton  Beach  Co;  Okaloosa  FL  32542- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189540020 
Status:  Unutilized 
Comment:  3.43  acres,  easement. 
Naval  Public  Works  Center 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Location:  Southeast  comer  of  Corey  station — 

next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number:  779010157 
Status:  Unutilized 
Comment:  22  acres. 

Georgia 

Naval  Submarine  Base 

Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  779010255 

Status:  Underutilized 

Comment:  495  acres,  86  acre  portion  located 

in  floodway;  secured  area  with  alternate 

access. 

Vii;gin  Islands 

Ham's  Bluff  Test  Site 

Freddriksted  Co:  St.  Croix  VI  00840- 

Landholding  Agency:  Navy 

Property  Number;  779530006 

Status:  Unutilized 

Conmient:  22.5  acres,  bldg.  construction 

underway,  secured  area  w/altemate  access. 

property  reverts  to  transportation  when 

Navy  vacates. 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location;  Northeast  corner  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency;  Navy 
Property  Number:  779010156 
Status:  Unutilized 
Comment:  60  acres;  most  recent  use — 

sandpit;  secured  area  with  alternate  access. 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

California 

Bldg.  100 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 


Landholding  Agency:  Navy 

Property  Number:  779010259 

Status:  Unutilized 

Comment;  2628  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access:  use — office  space. 

Bldg.  102 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency;  Navy 

Property  Number;  779010260 

Status;  Unutilized 

Comment;  580  sq.  ft;  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent -use — office 

Bldg.  103 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co;  Monterey  CA  93940- 

Landholding  Agency;  Navy 

Property  Number;  779010261 

Status;  Unutilized 

Comment:  3675  sq.  ft.;  1  story  permanent 
bldg;  possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — dinnins 
hall.  * 

Bldg.  109 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co;  Monterey  CA  93940- 

Landholding  Agency;  Naw 

Property  Number;  779010262 

Status;  Unutilized 

Conmient;  1045  sq.  ft.;  2  story  permanent 
bldg;  possible  asbestos:  secure  facility  with 
alternate  access;  most  recent  use — barracks. 

Bldg.  110 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co;  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010263 

Status;  Unutilized 

Comment;  4439  sq.  ft.;  1  stor>'  permanent 
bldg:  possible  asbestos:  secure  facility  with 
alternate  access;  most  recent  use — shop. 

Bldg.  113 

Naval  Facilities  Point  Sur 

C\'B  Detachment 

.Monterey  Co;  Monterey  CA  93940- 

Landhoiding  Agency:  Na\-v 

Property  Number;  779010264 

Status:  Unutilized 

Comment:  100  sq.  ft.;  1  stor>'  permanent  bldg; 
secured  facility  with  alternate  access;  most 
recent  use — storage. 

Bldg.  138 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  C.^  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010265 

Status;  Unutilized 

Comment;  110  sq.  ft.;  1  storv'  permanent  bldg; 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — filling 
station. 

Bldg.  144 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 
Property  Number:  779010266 
Status:  Unutilized 
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Commnit:  4320  sq.  ft.;  1  story  semi- 
petmanent  bldg;  possible  asbestos:  secure 
fKility  with  alternate  access;  most  recent 
use— bowling  alley. 

Bldg.  145 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Mraiterey  Co:  Monterey  CA  93940- 

Landholding  Agency;  Navy 

Property  Nimiber:  779010267 

Status:  Unutilized 

ComipeDt:  4000  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos  secure 
facility  with  alternate  access;  most  recent 
use— recreation  building. 

Nevada 

Bldg.  300  I 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120001 

Status:  Unutilized 

Comment:  1573  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only.  i 

Bldg.  301  I 

Nellis  Air  Force  Base  I 

Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force  | 

Property  Number  189120002     . 
Status:  Unutilized 
Comment:  1573  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  302  I 

Nellis  Air  Force  Base  '  | 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120003 

Status:  Unutilized 

Comment:  1573  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  pratantial 
utilities,  off-site  removal  only. 

Bldg.  303  I 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  1 891 20004  | 

Status:  Unutilized 

Comment:  2750  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  304  I 

Nellis  Air  Force  Base  ' 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120005 

Status:  Unutilized 

Conunent:  2750  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  305 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120006 

Status:  Unutilized 
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Comment:  2750  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  {xitential 
utilities,  off-site  removal  only. 

Bldg^  306 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120007 

Status:  Unutilized 

Comment:  2750  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  307 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120008 
Status:  Unutilized 
Comment:  2170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  308 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120009 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  309 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120010 

Status:  Unutilized 

Conmient:  2170  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  310 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120011 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  311 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120012 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  312 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120013 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  pKJtential 
utilities,  off-site  removal  only. 

Bldg.  313 


Nellis  Air  Force  Base 
.  Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120014 
Status:  Unutilized 
Comment:  2424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  314 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120015 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  315 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120016 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  316 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120017 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  317 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120018 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  318 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120019 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  319 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120020 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  320 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120021 


Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  fomily 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  321 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120022 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  322 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120023 

Status:  Unutilized 

Comment:  2170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  cff-site  removal  only. 

Bldg.  323 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aiix.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120024 

Status:  Unutilized 

Comment:  1233  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  324 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120025 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  325 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120026 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  326 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120027 

Status:  Unutilized 

Comment:  2424  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  331 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Cb:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120028 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  332 


Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  8901&- 
Landholding  Agency:  Air  Force 
Property  Number  189120029 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  333 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  169120030  ' 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  334 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  ,N'V  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120031 
Status:  Unutilized 
.  Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  335 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120032 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  336 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field   . 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120033 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  337 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120034 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  338 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120035 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  339 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  1 891 20036 


Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  340 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120037 
Status:  Unutilized 

Comment:  1170  Sq  ft  .  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  341 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  8901  &- 
Landholding  Agenc>':  Air  Forte 
Property  Numbipr  189120038 
Status:  Unutilized 

Comment:  1170  Sq.  ft ,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off  <;ite  removal  only, 
Bldg.  343 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co  Clark  NV  89018- 
Landholding  Agency  Air  Force 
Property  Number-  189120039 
Status:  Unutilized 

Comment:  1170  Sq  ft  .  one  stor\  fami]\ 
housing,  eastmen'  restrictions,  potential 
utilities,  off-site  removal  only 
Bldg.  345 

.Nellis  Air  Force  Base 
Indian  Springs  .^F  Aux.  Field 
Indian  Springs  Co.  Clark  NV  89018- 
Landholding  Agency  Air  Force 
Property  .\umber  189120040 
Status:  Unutilized 

Comment:  1170  Sq  ft  .  one  story  family 
housing,  easement  restrictions,  potentia' 
utilities,  off-site  removal  only. 
Bldg  346 

Nellis  Air  Force  Base 
Indian  Springs  AF  .^ux.  Field 
Indian  Springs  Co:  Clark  N'V  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120041 
Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  stor>  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg  348 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  .\gency:  .Air  Force 
Property  Number:  189120042 
Status:  Unutilized 

Comment:  1170  Sq.  ft  ,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  349 

Nellis  Air  Force  Base 
Indian  Springs  .AF  .Aux  FiHd 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120043 
Status:  Unutilized 

Comment  1170  Sq  f t .  one  story  familv 
housing,  easement  restrictions  potential 
utilities,  off-site  removal  only. 
Bldg  350 
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Nellis  Air  Force  Base  I 

Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120044 
Status:  Unutilized 
Comment:  1170  Sq.  ft.,  one  story  family 

bousing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  351 

Nellis  Air  Force  Base  i 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120045 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 

bousing,  easement  restrictions,  pot^itial 

utilities,  off-site  removal  only. 

Bldg.  352  .  I 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landbolding  Agency:  Air  Force 
Property  Number  189120046  . 

Status:  Unutilized  ' 

Comment:  1170  Sq.  ft.,  one  story  family 

bousing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  353 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landbolding  Agency:  Air  Force 

Property  Nimiber  189120047 

Status:  Unutilized 

Comment:  1170  Sq.  ft.,  one  story  family 

bousing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 

Bldg.  400  I 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landbolding  Agency;  Air  Force 

Property  Number  189120048 

Status:  Unutilized 

Comment:  2464  Sq.  ft.,  one  story,  most  recent 
use— maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  402  *  , 

Nellis  Air  Force  Base  | 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120049 

Status:  Unutilized 

Comment:  2570  Sq.  ft.,  one  story,  most  recent 
use — Chapel,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  404  I 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aiix.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landbolding  Agency:  Air  Force 

Property  Number  189120050 
.  Status:  Unutilized 

Comment:  2376  Sq.  ft.,  one  story,  most  recent 
use — religious  education  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 


Landholding  Agency:  Air  Force 

Property  Number  189120051 

Status:  Unutilized 

Comment:  2605  Sq.  ft.,  one  story,  most  recent 
use — child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  3027 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120052 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3028 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  l'891 20053 

Status:  Unutilized 

Comment:  60  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3029 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120054 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3030 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120055 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3031 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120056 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3032 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120057 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3033 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120058 

Status:  Unutilized 


Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3034 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120059 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3035 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120060 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3036 
'  Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120061 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3037 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120062 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3038 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120063 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3039 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120064 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3040 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120065 

Status:  Unutilized 

Comment:  120  Sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

New  York 

Bldg.  1 
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Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number  189530048 

Status:  Excess 

Comment:  4955  sq.  ft.,  2  story  concrete  block, 

needs  rehab,  most  recent  use — 

administration. 
Bldg.  2 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530049 
Status:  Excess 
Comment:  1476  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — ^repair  shop. 
Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530050 
Status:  Excess 
Comment:  2466  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — ^repair  shop. 
Bldg.  11 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530051 
Status:  Excess 
Conunent:  1750  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  most  recent  use — storage. 
Bldg.  8 

Hancock  Field 

Syracuseto;  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530052    , 
Status:  Excess 
Comment:  1812  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

communications. 
Bldg.  14 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530053 
Status:  Excess 
Comment:  156  sq.  ft.,  1  story  wood  ft^me, 

most  recent  use — vehicle  fuel  station. 
Bldg.  30 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530054 
Status:  Excess 
Comment:  3649  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — assembly  hall. 
Bldg.  31 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530055 
Status:  Excess 
Comment:  8252  sq.  ft.,  one  story  concrete 

block,  most  recent  use — storage. 
Bldg.  32 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  189530056 
Status:  Excess 

Comment:  8252  sq.  ft.,  one  story  concrete 
block,  most  recent  use — storage. 


Land  (by  State) 
Illinois 

Libertyville  Training  Site 
Libertyville  Co:  Lake  IL  60048- 
Landholding  Agency:  Navy 
Property  Number  779010073 
Status:  Excess 
Comment:  114  acres;  possible  radiation 

hazard;  existing  FAA  use  license. 
Michigan 

Marine  Corps  Reserve  Center 
3109  Collowingwood  Parkway 
Flint  MI  48502- 
Landholding  Agency:  Navy 
Property  Number  779240019 
Status:  Excess 

Comment:  5  acres,  previously  had  four  bldgs. 
on  it. 

New  York 

14.90  Acres 

Hancock  Field 

Syracus  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number  189530057 

Status:  Excess 

Comment:  Fenced  in  compwund,  most  recent 

use — Air  Natl.  Guard  Communication  & 

Electronics  Group. 

Unsuitable  Properties 

Buildings  (by  State) 
Alabama 
Bldg.  1435 

Maxwell  Air  Force  Base 
Mimosa  Road 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189030220 
Status:  Unutilized 
Comment:  Floodway,  Secured  Area. 
Education  Center 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189320044 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration. 
Admin.  Office 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number:  189320045 
Status:  Unutilized 
Reason:  Secured  Area,  Other 
Comment:  Extensive  Deterioration. 
Bldg:  402 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189330049 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  864 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  361 12- 
Landholding  Agency:  Air  Force 
Property  Number  189330064 
Status:  Unutilized 

Reason:  Extensive  deterioration,  Secured 
Area. 

Bldg.  875 


UM 


Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189330065 

Status:  Unutilized 

Reason:  Secured  Area. 

Alaska 

Bldg.  203 

Tin  City  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010296 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contammation. 
Bldg.  165 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010298 
Status:  Unutilized 
-Reason;  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  150 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number  189010299 
Status:  Unutilized 
Reason;  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  130 

Sparrevohn  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010300 
Status;  Unutilized 
Reason;  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contammation. 
Bldg.  306 

King  Salmon  .Airport 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  .Agency:  Air  Force 
Property  Number:  189010301 
Status;  Unutilized 
Reason;  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldg.  11-230 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property-  Number:  lagOlOSO.l 
Status;  Unutilized 

Reason;  Secured  Area.  Cx]ntamination. 
Bldg.  21-116 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co;  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010304 
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Status:  Unutilized 

Reason:  Secured  Aiea,  Contamination. 

Bldg.  63-320 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force  I 

Property  Number  189010307  " 

Status:  Unutilized 
Reason:  Secured  Area,  Contamination. 

Bldg.  63-325 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010308  i 

Status:  Unutilized  I 

Reason:  Secured  Area;  Contamination. 

Bldg.  103 

Ft  Yukon  Air  Force  Station  | 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency':  Air  Force 
Property  Number  189010309 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Kdg.  110  I 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010310 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area;  Not 

accessible  by  road.  Contamination. 

Bldg.  112  j 

Ft.  Yukon  Air  Force  Station  I 

21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  AgencyrAir  Force 
Property  Number:  189010311  J{ 

Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  113 

Ft.  Yukon  Air  Force  Station  j 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010312 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  114  j 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010313 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area:  Not 

accessible  by  road;  Contamination. 

Bldg.  115  i 

Ft.  Yukon  Air  Force  Station  I 

21  CSG/DEER 
.     Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 


UM 


Landholding  Agency:  Air  Force 
Property  Number:  189010314 
Status:  Unutilized 

Reason:  Secured  Area;  Isolated  area;  Not 
accessible  by  road;  Contamination. 

Bldg.  118 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010315 
Status:  Unutilized 
Reason:  Secured  Area;  Isolated  area;  Not 

accessible  by  road;  Contamination. 

Bldg.  1018 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010317 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination. 

Bldg.  1025 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010318 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination. 

Bldg.  1055 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010319 
Status;  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  107 

Cape  Lisburne  Air  Force  Stati6n 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010320 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  115 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010321 
Status;  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  113 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number;  189010322 
Status;  Unutilized 
Reason;  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 


Bldg.  150 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010323 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination. 

Bldg.  152 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER  ♦ 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010324 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  301 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010325 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  1001 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010326 
Status:  Unutilized 
Reason:  Seciu%d  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  1003 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number:  189010327 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  1055 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number;  189010328 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  1056 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010329 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination. 

Bldg.  103 

Kotzebue  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 
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Landholding  Agency:  Air  Force 
Property  Number  189010330 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bidg.  104 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010331 
Status:  Unutilized 
Reason:  Seciuvd  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  105 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010332 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  110 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010333 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination. 
Bldg.  114 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Numter:  189010334 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination. 
Bldg.  202 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010335 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  204 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Nimiber  189010336 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road.  Contamination. 
Bldg.  205 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010337 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 


Bldg.  1001 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Nimober  189010338 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1015 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010339 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  50 

Cold  Bay  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agendy:  Air  Force 
Property  Number:  189010433 
Status:  Unutilized 

Reason:  Other,  Isolated  area.  Not  accessible 
-  by  road 
Comment:  Isolated  and  remote;  Arctic 

environment. 
Bldg.  1548,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420001 
Status:  Unutilized 
Reason:  Floodway,  Seau«d  Area.  Extensive 

deterioration. 
Bldg.  1568.  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420002 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  1570.  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420003 
Status:  Unutilized 
Reason:  Floodway.  Secured  Area,  Extensive 

deterioration. 
Bldg.  1700,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420004 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration. 

Bldg.  1832,  Galena  Airport 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number  189420005 

Status;  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  1842,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189420006 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area,  Extensive 

deterioration. 


Bldg.  1844,  Galena  Airport 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number  189420007 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  1853.  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency;  Air  Force 
Property  Number  189440011 
Statiis;  Unutilized 
Reason:  Secured  Area,  Floodway. 
Bldg.  24-825 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number  189440012 
Status;  Unutilized 
Reason:  Secured  Area.  Within  airport  runway 

clear  zone. 

Bldg.  24-820 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency;  Air  Force 
Property  Number  189440013 
Status;  Unutilized 

Reason;  Secured  Area.  Within  airport  runway 
clear  zone. 

Bldg.  21-878 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189440014 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  10-480 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-5000 

Landholding  Agency;  Air  Force 

Property  Number  189440015 

Status;  Unutilized 

Reason;  Secured  Area:  Extensive 

deterioration. 
Bldg.  142 

Tin  City  Long  Range  Radar  Site 
Wales  Co:  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520013 
Status;  Unutilized 
Reason;  Secured  ,\rea;  Extensive 

de'erioration. 
Bldg.  110 

Tin  City  Long  Range  Radar  Site 
Wales  Co;  Nome  AK 
Landholding  Agency;  Air  Force 
Property  Number:  189520014 
Status;  Unutilized 
Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  646 

King  Salmon  .\irport 
Naknek  Co;  Bristol  Bay  AK 
Landholding  Ageno.';  Air  Force 
Property  Number  l'89520015 
Status;  Unutilized 
Reason;  Secured  Area:  Extensive 

deterioration. 
Bldg.  2541 
Galena  Airport 
Galena  Co;  Yukon  .^K 
Landholding  Agency:  .^ir  Force 
Property  .S'umber:  ]89'i20016 
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Status:  Unutilizad 
Reason:  Secured  Area:  Extensive 
deterioration. 

Bldg.  1770 
Galena  Airport 
Galena  Co:  Yukon  AK 
Lendholding  Agency:  Air  Force 
Property  Number  189520017 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 
deterioration. 

Bldg.l 

Lonely  Dewline  Site 

Fairbanks  Co:  Fairbanks  NS  AK 

Landholding  Agency:  Air  Force 

Property  Number.  189520024 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2 

Lonely  Dewline  Site 
Fairbuiks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520025 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Not 
accessible  by  road. 

Bldg.  12 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  189520026 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Not 
accessible  by  road. 

Bldg.l 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520027 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Not 
accessible  by  road. 

Bldg.  2 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520028 
Status:  Unutilized 

Reason:  Extensive  deterioration:  Not 
accessible  by  road. 

Bldg.  3 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number  189520029 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Not 
accessible  by  road. 

Bldg.  3024 

Tatalina  Long  Range  Radar  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530001 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  3045 

Tatalina  Long  Range  Radar  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
PropOTty  Number  189530002 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 


UMI 


Bldg.  18 

Lonely  Dewline  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  189530003 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  23 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530004 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  1015 

Kotzebue  Long  Range  Radar  Site 
Ehnendorf  AFB  AK  99506-^420 
Landholding  Agency:  Air  Force 
Property  Number:  189530005 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  1 

Flaxman  Island  DEW  Site 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number  189530006 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

^  deterioration. 

Bldg.  2 

Flaxman  Island  DEW  Site 
Ehnendorf  AFB  AK  99506-4420 
landholding  Agency:  Air  Force 
Property  Number:  189530007 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  3 

Flaxman  Island  DEW  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530008 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  4100 

Cape  Roraanzof  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18530009 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  200 

Cape  Newenham  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number;  18530010 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  2166 

Cape  Newenham  Long  Range  Radar  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18530011 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  5500 

Cape  Newenham  Long  Range  Radar  Site 


Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18530012 
Status:  Unutilized 
Reason:  Seoired  Area,  Extensive 
deterioration. 

Bldg.  8 
Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Nmnber  189530013 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  75 
Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530014 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  86 
Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Niunber  189530015 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  3060 
Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530016 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Bldg.  11-330 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  189530017 
Status:  Unutilized 

Reason:  With  airport  runway  clear  zone, 
Secured  Area,  Extensive  deterioration. 

Bldg.  11-490 
Ehnendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  189530018 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area,  Extensive  deterioration. 

Bldg.  21-870 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530019 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  22-010 

Elmendorf  Air  Force  Base 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number:  189530020 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration. 

Bldg.  24-811 
Ehnendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530021 
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Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Secured  Area,  Extensive  deterioration. 
Bldg.  31-342 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530022 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
Bldg.  32-126 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530023 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone, 

Seciu«d  Area,  Extensive  deterioration. 
Bldg.  32-129 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530024 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration. 
Bldg.  42-350 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530025 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone, 

Seciued  Area,  Extensive  deterioration. 
Bldg.  44-775 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Niunber  189530026 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration. 
Bldg.  73-402 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530027 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area. 
Bldg.  73-403 
Ehnendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  189530028 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration. 
Bldg.  21-737 
Ehnendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholdlng'Agency:  Air  Force 
Property  Number  189540001 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Sand  Shed,  Map  Grid  45024 
Naval  Air  Station 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Niunber  779120004 
Status:  Unutilized 
Reason:  Secured  Area. 


LORAN  Station,  Map  Grid  09L11 
Naval  Air  Station 
Adak  Co;  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779120006 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10196 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency;  Navy 
Property  Number  779310021 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10517 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779310022 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10518 

Naval  Security  Group  Activity 
Adak  Co;  Adak  AK  98791- 
Landholding  Agency;  Navy 
Property  Number  779310023 
-  Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10535 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency;  Navy 
Property  Number  779310024 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10538 

Naval  Security  Group  Activity 
Adak  Co;  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779310025 
Stems:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10539 

Naval  Security  Group  Activity 
Adak  Co;  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number:  779310026 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10540 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landhoiding  Agency;  Uavy 
Property  Number  779310027 
Status;  Unutilized 
Reason;  Secured  Area. 
Bldg.  10603 

Naval  Security  Group  Activity 
Adak  Co;  Adak  AK  98791- 
Landholding  Agency  Navy 
Property  Number  779310028 
Status:  Unutilized 
Reason:  Secured  Area. 
Generator  Bldg. 
Naval  Security  Group  Activity 
Adak  Island  AK 
Landholding  Agency:  Navy 
Property  Number  779430017 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

Arizona 

Facility  90002 
Holbrook  Radar  Site 


Holbrook  Co:  Nava)0  AZ  86025- 

Landholding  Agency;  Air  Force 

Property  Number  189340049 

Status;  Unutilized 

Reason;  Within  airport  runway  clear  zone. 

California 

Bldg.  4052 
March  AFB 

Ice  House  in  West  March 
Riverside  Co;  Riverside  CA  92518- 
Landholding  Agency:  Air  Force 
Property  Number  189010082 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Bldg.  1182  60  ABG/DE 
Travis  Air  Force  Base 
Perimeter  Road 

Travis  AFB  Co;  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number  189010188 
Status;  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area. 

Bldg.  152  60  ABG/DE 

Travis  Air  Force  Base 

Broadway  Street 

Travis  AFB  Co:  Solano  CA  94535-5496 

Landholding  Agency;  Air  Force 

Property  Number  189010190 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  159  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano  CA  94535-5496     - 
Landholding  Agency:  Air  Force 
Property  Number  189010191 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  384  60  ABG/DE 
Travis  Air  Force  Base 
Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number:  189010192 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  707  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemad ino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Propert)-  Number:  189010193 
Status;  Excess 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemad  ino  C^  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010195 
Status;  Excess 
Reason;  Within  2000  h.  of  flammable  or 

explosive  material. 
Bldg.  502  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010196 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area. 
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BIdg.  23  63  ABG/I^ 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010197 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area. 

Bldg.100 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010233 

Status:  Unutilized 

Reason:  Secured  Area.  , 

Bldg.  101  I 

Point  Arena  Air  Force  Station 

(See  Coimty)  Co:  Mendocino  GA  95468-5000 

Landholding  Agpncy:  Air  Force 

Property  Number  189010234 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  116 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010235 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  202 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010236 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  201 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Locatidn:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010546 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  202 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010547 
Status:  Unutilized 
Reason:  Secured  Area.  I 

Bldg.  203 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189010548 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  204 

Vandenberg  Air  Force  Base 
Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 
93437- 


Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189010549 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1823 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  PT  Sal  Rd.,  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number:  189130360 
Status:  Excess 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 

Bldg.  10312 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189210026 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10503 

•Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189210028 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  16104,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Rd.,  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  189230020 
Status:  Underutilized 
Reason:  Secured  Area. 

Bldg.  1791 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  PT  Sal  Road;  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number:  189240044 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  10721 

Vandenberg  Air  Force  Base 

V="  f'n- '    r.;  AFB  Co:  Santa  Barbara  CA 

Location:  Highway  1,  Highway  246,  Coast 

Road.  PT  Sal  Road;  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number:  189240048 
Status:  Underutilized 
Reason:  Secured  .'\rea. 


Bldg.  13028 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246;  Coast  Rd.,  PT  Sal 

Road;  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number:  189240050 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5427,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 


Landholding  Agency:  Air  Force 
Property  Number  189310014 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5428,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310015 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5430,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5431,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310017 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6407,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310024 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6425,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310027 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  6444,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310028 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  7304,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189310030 

Status:  Unutilized 

Reason:  Secured  Area. 

)g.  13010,  Vandenberg  AFB 
cindenberg  Co.  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  189310036 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  5437 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number  189330011 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  6206 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330013 
Status:  Unutilized 
Reason:  Secured  Area. 


Bldg.  8215 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330016 


Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  8220 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA  . 

93437- 
Landholding  Agency:  Air  Force 
Property  Nmnber  189330019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  9001 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330028 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  13025 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330032 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1988 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340003 
Status:  Unutilized 
Reason:  Other;  Secured  Area. 
Comment:  Electrical  Power  Generator  Bldg. 

Bldg.  1324 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340006 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1341 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340007 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1955 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340008 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  5007 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340009 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  6008 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340014 


Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  6418 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number  189340015 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  6429 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340017 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6441 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numb«r  189340018 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6442 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340019 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  6443 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7301 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340021 
Status:  Unutilized 
Reason:  Secured  Area. 
BWg.  7306 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340022 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8309 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340023 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  9310 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340024 
Status:  Unutilized 
Reason:  Secured  Area. 


Bldg.  11190 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340025 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11308 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Bartwra  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340026 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  16164 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340028 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6521 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189410004 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  13019 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189410005 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  501 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency  .^ir  Force 
Property  .Number  189420008 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 
Bldg.  13020 

Vandenberg  Air  Force  Base 
Vandenberg  .^FB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189420011 
Status:  Unutilized 
Reason:  Secured  .\rea,  Extensive 

deterioration. 
Bldg.  1203 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co  Santa  Barbara  CA 

93437- 
Landhoiding  Agency:  .\ir  Force 
Property  Number:  18944fXX)l 
Status:  Unutilized 
Reason:  Secured  .Area. 

Bldg.  1786 

Vandenberg  .^ir  Force  Base 

Vandenberg  .^FB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency.  .Air  Force 
Property  Number:  189440002 
Status:  Unutilized 
Reason:  Secured  Area. 


UM 
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Bldg.  11183 

Vudcnbcfg  Air  Foioe  Base 

Vutdoobng  AFB  Co:  Santa  Baibara  CA 

93437- 
Landholding  Agency:  Air  Force 
Propnty  Number  189440005 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11219 
Vandenbeig  Air  Fcnrce  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189440006 
Status:  Unutili2ed 
Reason:  Secured  Area. 

Bldg.  11238 

Vand«ibeig  Air  Force  Base 

Vandenbeig  AFB  Co:  Sante  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Ninnber  189440007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11511 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Baibara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189440008 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  13412 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189440009 
Status:  Unutilized 
Reason:  Seciuvd  Area. 
Bldg.  460 
Vandenbuig  Air  Force  Base 
Vandenbuig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189510019 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterination. 
Bldg.  6348 

Vandenbuig  Air  Force  Base 
Vandenburg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189510020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  908 
Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Pn^)eity  Number:  189520018 
Status:  Excess 
Reason:  Other 

Comment:  Detached  Latrine. 
Bldg.  11514 
Vandenbeig  Air  Force  Base 
Vandenbog  AFB  Co:  Santa  Barbara  CA 

93437- 
Landbolding  Agency:  Air  Force 
Property  Number  189520019 
Status:  Excess 


UMI 


Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  11559 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189520020 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  13002 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189520021 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  13004 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landbolding  Agency:  Air  Force 
Property  Number:  189520022 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  16195 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189520023 
Status:  Excess 
Reason:  Secured  Area:  Extensive 

deterioration. 

Bldg  422 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530029 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  431 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530030 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  470 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530031 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  480 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530032 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 


Bldg.  508 

Vandenbeig  Air  Force  Base 

Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530033 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  951 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530034 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  6011 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530035 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  6520 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number.  189530036 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  6606 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530037 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  7200 

Vandenbeig  Air  Force  Base 

Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530038 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  7307 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530039 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  9351 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189530040 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  10717 
Vandenberg  Air  Force  Base 


Vandenbeig  AFB  Co:  Sante  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530041 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  10720 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530042 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  10722 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  NumbBr:  189530043 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  13213 

Vandenbeig  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189530044 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  13215 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number.  189530045 
Status:  Unutilized 
Reason:  Seciued  Area;  Extensive 

deterioration. 

Bldg.  105 

Naval  FPS,  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010159 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Bldg.  165 

Naval  FPS,  CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number:  779010160 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  146 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010268 
Status:  Unutilized 
Reason:  Other 
Comment:  Sewer  treatment  facility. 

Bldg.  31104 

Naval  Air  Weapons  Station 

China  Lake  Co:  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779340003 

Status:  Unutilized 


Reason:  Secured  Area. 

Bldg.  31107 

Naval  Air  Weapons  Station 

China  Lake  Co;  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779420001 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  15951 

Naval  Air  Weapons  Stations 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Numh«r:  779430006 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration;  Within  2000  ft.  of  flammable 

or  explosive  material. 
Bldg  31539 

Naval  Air  Weapons  Station 
China  Lake  Co:  San  Bernardino  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779430016 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 

Bldg.  00366 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kern  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520001 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  00405 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kern  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520002 

Status:  Excess 

Reason:  Secured  Area. 

Bldg  00418 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kern  CA  93555- 

Landholding  Agency:  Navy 

Property  Number;  779520003 

Status;  Excess 

Reason:  Seciuvd  Area. 

Bldg.  00421 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kern  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520004 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  00426 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kern  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520005 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  00427 

Naval  Air  Weapons  Station 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520006 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  00429 

Naval  Air  Weapons  Station 
China  Lake  Co:  Kern  CA  93555- 
Landholding  Agency;  Navy 
Property  Number:  779520007 


Status;  Excess 

Reason;  Secured  Area. 

Bldg.  00430 

Naval  Air  Weapons  Station 

China  Lake  Co;  Kem  CA  93555- 

Landholding  Agency;  Navy 

Property  Number:  7'7952o6o8 

Status;  Excess 

Reason:  Secured  Area. 

5  Bldgs. 

Naval  Air  Weapons  Station 

China  Lake  Co;  Kem  CA  93555- 

Location:  Include;  #s  00360.  00415.  00419. 

00423.00414 
Landholding  Agency:  Navy 
Property  Number:  7'7952o6o9 
Status;  Excess 
Reason:  Secured  Area. 
5  Bldgs. 

Naval  Air  Weapons  Station 
China  Lake  Co;  Kem  CA  93555- 
Location:  Include;  f 's  00428.  00359.  00362. 

00369.  00409 
Landholding  Agenc\';  Navy 
Property  Number:  779520010 
Status:  Excess 
Reason:  Secured  Area. 
5  Bldgs. 

■  Naval  Air  Weapwns  Station 
China  Lake  Co:  Kem  CA  93555- 
Location:  Include;  #s  00367.  00416.  00425. 

00365.  00368 
Landholding  Agency:  Navy 
Property  Number:  7'7952o6ll 
Status;  Excess 
Reason;  Secured  Area. 
4  Bldgs. 

Naval  Air  VVeap)ons  Station 
China  Uke  Co;  Kem  CA  93555- 
Location:  Include:  #'s  00370.  00371.  00385. 

00404 
Landholding  Agency;  Navy 
Property  Number;  779520012 
Status;  Excess 
Reason:  Secured  Area. 
4  Bldgs. 

Naval  Air  Weapons  Station 
China  Uke  Co;  Kem  CA  93555- 
Location:  Include:  fs  00412,  00433.  00434. 

00435 
Landholding  Agency;  Nav^■ 
Property  Number;  779520013 
Status:  Excess 
Reason;  Secured  Area. 
Bldgs.  31030.  31031  k  31034 
Naval  Air  Weapons  Station 
China  Lake  Co;  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  .Na\'\' 
Property  Number:  7'7952o6l5 
Status;  Excess 
Reason:  Secured  Area:  Within  2000  ft.  of 

flammable  or  explosive  material. 

Bldg.  481 

Naval  Air  Weapons  Station.  China  Lake 
China  Lake  Co:  Kem  C.^  93555- 
Landholding  Agency:  Navy- 
Property  Number:  779520018 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg  482 

Naval  Air  Weapons  Station.  China  Lake 
China  Lake  Co;  Kem  CA  93555- 
Landholding  Agency:  Nav\' 
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Pn^wrty  Number  77952001 9  i 

Status:  Bxoass 

Rmkhi:  Svcund  Atm.  | 

Bldg.356 

Naval  Air  Weapons  Station,  China  Lake 

Cbina  Lake  Co:  Kem  CA  93555- 

Landbolding  Agency:  Navy 

Pioperty  Number  779520020 

Status:  Excess 

Reaam:  Secured  Area. 

Bldg.  361 

Na^  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

LandSwlding  Agency:  Navy 

Property  Number  779520021 

Status:  Excess  i  - 

Raasmi:  Secured  Area.  I 

Bldg.  364 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520022 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  373 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520023 

Status:  Excess 

Reastm:  Secured  Area. 

Bldg.  407 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520024 

Status:  Excess 

Reason:  Secured  Area.  | 

Bldg.  413 

Naval  Air  Weapons  Station,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520025 
Status:  Excess 

:  Secured  Area. 


Bldg.  366 

HmA  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholdipg  Agency:  Navy 

Property  Ntunber  779520026 

Status:  Unutilized 

Reason:  Secured  Area.  | 

Bldg.  432 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520027 

Status:  Excess 

Reason:  Secured  Arm.  | 

Bldg.  472 

Narol  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520028 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  417' 

Na^  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520029 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  422 


UMI 


Naval  Air  Weapons  Station,  China  Lake 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number  779520030 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  424 

Naval  Air  Weapons  Station,  China  Lake 
China  Lake  Co:  Kera  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779520031 
Status:  Excess 
Reason:  Secured  Area. 

Bldg.  30735 

Naval  Air  Weapons  Center 
China  Lake  Co:  Kem  CA  93555- 
Landholding  Agency:  Navy 
Property  Number:  779530029 
Status:  Excess 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  20186 

Observation  Tower,  Naval  Air  Weapons 

Station 
China  Lake  Co:  Kem  CA  93555- 
L,andholding  Agency:  Navy 
Property  Number:  779540001 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldg.  120 

Naval  Air  Weapons  Station,  Point  Mugu 
San  Nicholas  Island  Co:  Ventura  CA  97042- 
Landholding  Agency:  Navy 
Property  Number:  779540002 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Colorado 

Bldg.  712 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330002 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Seciued 
Area. 

Bldg.  518 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330003 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Seciired 
Area. 

Bldg.  505 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number:  189330004 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  504 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency:  Air  Force 

Property  Number:  189330005 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Seciu^d 

Area. 
Bldg.  503 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 


Property  Number  189330006 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Bldg.  502 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency:  Air  Force 

Property  Number  189330007 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  32 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Number  189330008 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 

Bldg.  27 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency:  Air  Force 

Property  Number  189330009 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area 
Bldg.  23 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  Agency:  Air  Force 
Property  Niuntwr  189330010 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  00910 

"Blue  Bam" — Falcon  Air  Force  Base 
.  Falcon  CO:  El  Paso  CO  80912- 
Landholding  Agency:  Air  Force 
Property  Number:  1895300^6 
Status:  Underutilized 
Reason:  Seciired  Area. 

Connecticut 

Naval  Housing — 7  Bldgs. 
Naval  Submarine  Base 
New  London  Co:  (jhoton  CT 
Landholding  Agency:  Navy 
Property  Number  779510001 
Status:  Unutilized 
Reason:  Secured  Area. 

Delaware 

Bldg.  1304  (436  CSG) 
Dover  Air  Force  Base 
Dover  Co:  Kent  DE  19902-5065 
Landholding  Agency:  Air  Force 
Property  Number  189140018 
Status:  Unutilized 

Reason:  Secured  Area;  Within  airport  runway 
clear  zone. 

Florida 

Bldg.  902 

Tyndall  Air  Force  Base 

Panama  City  Co:  Bay  FL  32403-5000 

Landholding  Agency:  Air  Force 

Property  Niunber:  189130348 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  400 

Patrick  Air  Force  Base 

C  Street  bet.  Firat  &  Second  Streets 

Cocoa  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 


Property  Number  189220001 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  430 

Patrick  Air  Force  Base 

Third  Street  bet.  B  and  C  Streets 

Cocoa  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189220002 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  1176 

Patrick  Air  Force  Base 

1176  School  Avenue  Co:  Brevard  FL  32935- 

Landholding  Agency:  Air  Force 

Property  Number  189240029 

Status:  Underutilized 

Reason:  Seciured  Area;  Other 

Comment:  Extensive  Deterioration. 

Bldg.  1179 

Patrick  Air  Force  Base 

1179  School  Avenue  Co:  Brevard  FL  32935- 

Landholding  Agency:  Air  Force 

Property  Number:  189240030 

Status:  Underutilized 

Reason:  Secured  Area;  Other 

Comment:  Extensive  Deterioration. 

Bldg.  321 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189320001 
Status:  Underutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material;  Other. 
Conunent:  Extensive  Deterioration. 

Bldg.  510 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189320002 

Status:  Underutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material;  Other  . 

Comment:  Extensive  Deterioration. 

Bldg.  575 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  189320004 

Status:  Underutilized 

Reason:  Secvired  Area;  Within  2000  ft.  of 
flammable  or  explosive  material;  Within 
airport  runway  clear  zone;  Other 

Conunent:  Extensive  Deterioration. 

Bldg.  184,  MacDill  AFB 

MacDill  AFB  Co:  Hillsbourgh  FL  33608- 

Landholding  Agency:  Air  Force 

Property  Number  189320100 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Facility  90523 

Cape  Canaveral  AFS 

Cape  Canaveral  AFS  Co:  Brevard  FL 

Landholding  Agency:  Air  Force 

Property  Number  189330001 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  921 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Niunber  189430002 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material;  Secured  Area. 

Facility  No.  01676V 

Cape  Canaveral  AFS  Co:  Brevard  FL  32925- 


L.andholding  Agency:  Air  Force 
I»roperty  Number:  189430003 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  2613 

Tyndall  Air  force  Base 

Panama  City  Co:  Bay  FL  32403- 

Landholding  Agency:  Air  Force 

Property  Number  189430004 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  2625 

Tyndall  Air  force  Base 
Panama  City  Co:  Bay  FL  32403- 
Landholding  Agency:  Air  Force 
Property  Number  189430005 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  2639 

Tyndall  Air  force  Base 
Panama  City  Co:  Bay  FL  32403- 
Landholding  Agency:  Air  Force 
Property  Number:  189430006 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  2642 

Tyndall  Air  Force  Base 
Panama  City  Co:  Bay  FL  32403- 
Landholding  Agency:  Air  Force 
Property  Number  189430007 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
23  Family  Housing 
MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
IX)cation:  Include  Bldgs:  448,  451  thru  470. 

472  and  474 
Landholding  Agency:  Air  Force 
Property  Number  189520006 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Bldg.  240 

MacDill  Auxiliary  Airfield  No.  1 
Avon  Park  Co:  Polk  FL  33825- 
Landholding  Agency:  Air  Force 
Property  Number  189520007 
Status:  Excess 

Reason:  Extensive  Heterin-'ition. 
Bldg.  243 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  S"-  i"  '^000 
Landholding  Agency:  Air  Fore: 
Property  Number:  189540002 
Status:  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  510 

Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540003 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  521 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number  189540004 

Status:  Unutilized 


Reason:  Secured  Area:  Extensive 
deterioration. 

Bldg.  872 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency;  Air  Force 

Property  Number:  189540005 

Status:  Unutilized 

Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  30004 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189540006 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  12513 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540007 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

East  Martello  Bunker  #1 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navj- 

Property  Number:  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

Georgia 

Naval  Submarine  Base — Kings  Bay 
1011  USS  Daniel  Boone  Avenue 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number  7'79O10i07 
Status:  Unutilized 
Reason:  Secured  Area. 

Guam 

Bldg.  96 

U.S.  Naval  Ship  Repair  Fariiitv 

PSC  455  Co:  Box  191.  FPO  APGU  96540- 

1400 
Landholding  Agency:  Navy 
Property  Number:  779240018 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

.  Bldg.  1720 
Marine  Drive 
AganaGU  96540-1000 
Landholding  Agency:  Navy 
Property  Number;  7'7953o6o8 
Status:  Excess 
Reason;  Secured  Area:  Extensive 

deterioration 
Bldg.  1986.  Naval  Activities 
Sierra  Waterfront  Center 
AganaGU  96540-1000 
Landholding  Agency;  Navy 
Property  Number;  779530012 
Status:  Excess 
Reason;  Secured  Area:  Extensive 

deterioration. 
Bldg.  3113.  Naval  .Activities 
Comer  of  Tango/L'niform  Wharves 
AganaGU  96540-1000 
Landholding  Agency;  Navy 
Property  Number;  779530013 
Status:  Excess 
Reason:  Secured  Area:  Extensive 

deterioration. 
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Bldg.  0002.  Naval  Activities 

Wharf  V-« 

Agana  GU  96540-1000 

Lmdholding  Agency:  Navy 

Pnpnty  Number  779530014 

Statur  Excess 

Raaaoo:  Extensive  deterioration. 

Hawaii 

Bldg.  126,  Naval  Magazine 
Waikele  Branch 
Luahialei  Co:  Oshu  HI  96792- 
Landhdding  Agency:  Navy 
Property  Numbn:  779230012 
Status:  Unutilized 
Reascm:  Secured  Area;  Within  2000  ft.  of 
flammahle  or  explosive  material;  Other 
Comment  Extensive  Deterioration. 

Bldg.  Q75.  Naval  Magazine 

Luahialei  Branch 

Luahialei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number  779230013 

Status:  Unutilized 

Reason:  Secured  Area;  Other 

Comment:  Extensive  Deterioration. 

Bldg.  7,  Naval  Magazine 
Luuualei  Branch 
Luahialei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230014 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  Deterioration. 
Facility  189,  Naval  Air  Facil. 
Midway  Island 
Paari  Harbra  HI  96516- 
Landholding  Agency:  Navy 
Property  Number  779310045 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 
Area. 

Facility  342,  Naval  Air  Facil. 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number:  779310046 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area. 

Facility  343,  Naval  Air  Facil. 
Midway  Island 
Peerl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number  779310047 
Status:  Unutilized 
Reason:  Extensive  deterioration:  Secured 
Area. 

Facility  S6194 
Naval  Air  Facility 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number  779310048 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 
Area. 

Facility  S71 24 
Naval  Air  Facility 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number.  779310049 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 
Area. 
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Facility  5985 

Naval  Station  Pearl  Harbor 

Honolulu  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779310086 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  6,  Pearl  Harbor 

Richardson  Recreational  Area 

Honolulu  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779410003 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  10,  Pearl  Harbor 

Richardson  Recreational  Area 

Honolulu  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779410004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  7 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number  779510002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  8 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510003 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  9 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  10 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  11 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co.  Oahu  HI 

L.andhoIding  Agenc>'.  Navy 

Property  Number:  779510006 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  12 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510007 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  13 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510008 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  14 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 


Property  Number  779510009 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  15 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510010 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  39 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number  779510011     . 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  40 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number  779510012 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  43 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510013 

Statils:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  44 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Niunber  779510014 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  45 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number.  779510015 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  46 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number  779510016 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  101 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510017 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  9 

Naval  Public  Works  Center 

Kolekole  Road 

Lualualei  Co:  Honolulu  HI  96782- 

Landholding  Agency:  Navy 

Property  Number  779530009 

Status:  Excess 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  X5 
Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96782- 
Landholding  Agency:  Navy 
Property  Number:  779530010 
Status:  Excess 


Reason:  Secured  Area. 

Bldg.  SX30 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779530011 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  541,  Ford  Island 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779610015 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Idaho 

Bldg.  1012 

Mountain  Home  Air  Force  Base 

7th  Avenue  (See  County)  Co:  Elmore  ID 

83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189030004 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

Bldg.  923 

Mountain  Home  Air  Force  Base 

7th  Avenue  (See  County)  Co:  Elmore  ID 

83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189030005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  604 

Mountain  Home  Air  Force  Base 
Pine  Street  (See  County)  Co:  Elmore  ID 

83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189030006 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  229 

Mt.  Home  Air  Force  Base 
1st  Avenue  and  A  Street 
Mt.  Home  AFB  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone. 
Bldg.  4403 

Mountain  Home  Air  Force  Base 
Mountain  Home  Co:  Elmore  ID  83647- 
Landholding  Agency:  Air  Force 
Property  Number:  189520008 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Illinois 

Bldg.  3191 
Scott  Air  Force  Base 
East  Drive  375/ABG/DE 
Scott  AFB  Co:  St.  Clair  IL  62225-5001 
Landholding  Agency:  Air  Force 
Property  Number:  189010247 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 
Secured  Area. 

Bldg.  3670 

Scott  Air  Force  Base 

East  Drive  375  ABG/DE 


Scott  AFB  Co:  St.  Clair  IL  62225-5001 

Landholding  Agency:  Air  Force 

Property  Number:  189010248 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  503 

Scott  Air  Force  Base 

Scott  AFB  Co:  St.  Clair  IL  62225- 

Landholding  Agency:  Air  Force 

Property  Number:  189010725 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  869 

Scott  Air  Force  Base 

375  CSG/DEER 

Scott  AFB  Co:  St.  Clair  IL  62225-5045 

Landholding  Agency:  Air  Force 

Property  Number:  189110087 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  865 

Scott  Air  Force  Base 

Belleville  Co:  St.  Clair  IL  62225- 

Landholding  Agency:  Air  Force 

Property  Number:  189130347 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  928 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010120 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  28 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number:  779010123 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  25 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Prof)erty  Number:  779010126 

Status:  Unutilized 

Reason:  Secured  Area. 

South  Wing— Building  No.  62 

Great  Lakes  Co:  Lake  IL  60088-5000 

Landholding  Agency:  Nav>' 

Property  Number:  779110001 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  235 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310039 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  2B 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 

Landholding  Agency:  Navy 

Property  Number:  779310040 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  90 

Naval  Training  Center 

Great  Lakes  Co:  Lake  IL 


Landholding  Agency:  Na\7 
Property  Number:  779310041 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg  232 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  7'7931o642 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  233 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  7'79310643 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  234 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  7'79310644 
Status:  Unutilized 
Reason:  Secured  Area. 

Iowa 

Bldg.  00273 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbur>'  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  189310008 

Status;  Unutilized 

Reason:  Secured  Area, 

Bldg.  00671 

Sioux  Gateway  .\irport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number;  189310009 

Status:  Unutilized 

Reason:  Other 

Comment;  Fuel  pump  station. 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co;  Woodbury  lA  51110- 

Landhoiding  Agency:  Air  Force 

Property  Number:  189310010 

Status:  Unutilized 

Reason:  Other 

Comment:  Pump  station. 

Kansas 

Bldg.  1407 

McConnell  Air  Forte  Base 
Wichita  Co  Sedgwiclt  KS  67221- 
Landholding  Agency:  Air  Force 
Property  Number:  189340029 
Status:  Unutilized 

Reason:  Within  airpwrt  runway  clear  zone; 
Secured  Area. 

Bldg.  186 

McConnell  Air  Force  Base 

Wichita  Co:  Sedgwick  KS  67221- 

Landholding  Agency:  Air  Force 

Property  Number:  189340030 

Status:  Unutilized 

Reason:  Extensive  deterioration:  Secured 

Area. 
Bldg.  187 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221- 
Landholding  Agency:  Air  Force 
Property  Number:  189340031 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 
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Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Baiksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number  189140015 

Status:  Unutilized 

Reason:  Secured  Area. 

Maine 

Bldg.  293,  Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011 

Landholding  Agency:  Navy 

Property  Number:  779240015 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  384 

Naval  Air  Station  Topsham 

Brunswick  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number  779340001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Massachusetts 

Bldg.  1900 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  Air  Force 

Property  Number:  189010438 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1833 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden  MA  01022-5000 

Landholding  Agency:  Air  Force 

Property  Number  189040002 

Status:  Unutilized 

Reason:  Secured  Area. 

Michigan 

Bldg.  560 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb  MI  48045- 

Location:  North  end  of  airfield 

Landholding  Agency:  Air  Force 

Property  Number:  189010522 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  5658 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb  MI  48045- 

Location:  Near  South  Perimeter  Road,  near 

Building  590. 
Landholding  Agency:  Air  Force 
Property  Number  189010523 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  580 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  South  end  of  airfield. 
Landholding  Agency:  Air  Force 
Property  Number:  1890105Z4 
Status:  Unutilized 
Reasofl:  Secured  Area. 
Bldg.  856 

Selfridge  Air  National  Guard  Base 
Selfrid^  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number  189010525 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1005 
Selfridge  Air  National  Guard  Base 
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1005  C  Street 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number:  189010526 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1012 

Selfridge  Air  Natioual  Guard  Base 

1012  A.  Street 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number  189010527 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1041 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number:  189010528 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1412 

Selfridge  Air  National  Guard  Base 

1412  Castle  Avenue 

Selfridge  Co:  .Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number  189010529 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  1434 

Selfridge  Air  National  Guard  Base 

1434  Castle  Avenue 

Selfridge  Co:  Macomb  MI  48045- 

Landhoiding  Agency:  Air  Force 

Property  Numbwr:  189010530 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1688 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb  MI  48045- 

Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Property  Number:  189010531 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1689 

Selfridge  Air  National  Guard  Base 
Selfridge  Co;  Macomb  MI  48045- 
Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Property  Number:  189010532 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5670 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010533 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  71 

Calumet  Air  Force  Station 
Calument  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010810 
Status:  Excess 
Reason:  Other 
Comment:  sewage  treatment  and  dispx>sal 

facility. 

Bldg.  99  (WATER  WELL) 
Calumet  Air  Force  Station 
Calument  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 

Property  Number:  189010831 

Status:  Excess 

Reason:  Other 

Comment:  water  well. 

Bldg.  100  (WATER  WELL) 

Calumet  Air  Force  Station 

Calument  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Nizmber  189010832 

Status:  Excess 

Reason:  Other 

Comment:  water  well. 

Bldg.  118 

Calumet  Afr  Force  Station 

Calument  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbwr:  189010875 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station. 

Bldg  120 

Calumet  Air  Force  Station 

Calument  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010876 

Status:  Excess 

Reason;  Other 

Comment:  Gasoline  Station. 

Bldg.  166 

Calumet  Air  Force  Station 

Calument  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010877 

Status:  Excess 

Reason:  Other 

Comment:  Pump  lift  station. 

Bldg.  168 

Calumet  Air  Force  Station 

Calument  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010878 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  station. 

Bldg.  69 

Calumet  Air  Force  Station 

Calument  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010889 

Status:  Excess 

Reason:  Other 

Comment:  Sewer  pump  facility. 

Bldg.  2   - 

Calumet  Afr  Force  Station 

Calument  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010890 

Status:  Excess 

Reason:  Other 

Comment:  Water  pump  station. 

Missouri 

Bldg.  42 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010726 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  45 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 


Landholding  Agency:  Air  Force 

Property  Number:  189010728 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  46 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010729 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  47 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010730 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  61 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  189010731 

Status:  Unutilized 

Reason:  Secured  Area. 

Montana 

Bldg.  280 

Malmstrom  AFB 

Flightline  &  Avenue  G 

Malmstrom  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189010077 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone;  Secured  Area;  Other 

environmental. 
Bldg.  440 

Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number:  189430008 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  444 

Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency;  Air  Force 
Property  Number:  189430009 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  464 

Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force 
Property  Number:  189430010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  495 

Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402-7525 
Landholding  Agency:  Air  Force  . 
Property  Number:  189430011 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  205 

Malstrom  Air  Force  Base 

Malstrom  AFB  Co:  Cascade  MT  59405- 

Landholding  Agency:  Air  Force 


Property  Number:  189510004 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  210 

Malstrom  Air  Force  Base 
Malstrom  AFB  Co:  Cascade  MT  59405- 
I^ndholding  Agency:  Air  Force 
Property  Number:  189510005 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  529 

Malstrom  Air  Force  Base 
Malstrom  AFB  Co:  Cascade  MT  59405- 
Landholding  Agency:  Air  Force 
Property  Number:  189510011 
Status:  Underutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 

Bldg.  625 

Malstrom  Air  Force  Base 

Malstrom  AFB  Co:  Cascade  MT  59405- 

Landholding  Agency:  Air  Force 

Property  Number:  189510014 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  780 

Malstrom  Air  Force  Base 

Malstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189520012 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  546,  Malstrom  AFB 

Malstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540008 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  548.  Malstrom  AFB 

Malstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540009 

Status:  Underutilized 

Reason:  Secured  Area.    ' 

Bldg.  557,  Malstrom  AFB 

Malstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540010     ■ 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  666,  Malstrom  AFB 

Malstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  189540011 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  766,  Malstrom  AFB 

Malstrom  AFB  Co;  Cascade  MT  59402- 

Landholding  Agency;  Air  Force 

Property  Number;  189540012 

Status;  Underutilized 

Reason;  Secured  Area. 

Bldg.  1189.  Malstrom  AFB 

Malstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency;  Air  Force 

Property  Number:  189540013 

Status;  Underutilized 

Reason;  Secured  Area. 

Bldg.  1308.  Malstrom  AFB 
Malstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Numhwr:  189540014 


) 


Status:  Underutilized 
Reason;  Secured  Area. 

Bldg.  1309,  Malstrom  AFB 

Malmstrom  AFB  Co;  Cascade  MT  59402- 

Landholding  Agency;  Air  Force 

Property  Numh«r;  189540015 

Status:  Underutilized 

Reason;  Secured  Area. 

Nebraska 

Offutt  Communications  Annex — »3 

Offutt  Air  Force  Base 

Scribner  Co;  Dodge  NE  68031- 

Landholding  Agency;  Air  Force 

Property  Number:  189210006 

Status:  Unutilized 

Reason;  Other. 

Comment;  Former  sewage  lagoon. 

Bldg.  637 

Lincoln  Municipal  Airpmrt 

2301  West  Adams 

Lincoln  Co;  Lancaster  NE  68524- 

Landholding  Agency;  Air  Force 

Property  Number;  189230021 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co;  Lancaster.  NE  68524- 

Landholding  Agency;  Air  Force 

Property  Number;  189230022 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  31 

Offutt  Air  Force  Base 

Sac  Boulevard 

Offutt  Co:  Sarpy  NE  681 1 3- 

Landholding  Agency;  Air  Force 

Property  Number:  189240007 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  311 

Offutt  Air  Force  Base 

Nelson  Drive 

Offutt  Co:  Sarpy  NE  681 13- 

Landholding  Agency.  An  Force 

Property  Number;  189240008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  401 

Offutt  Air  Force  Base 

Custer  Drive 

Offiitl  Co;  Sarpy  NH  681 13- 

Landholding  .\gen(  v;  Air  Force 

Property  Number  l'89240(X)9 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  416 

Offutt  Air  Force  Base 

Sherman  Turnpike 

Offutt  Co:  Sarpy  NE  681 13- 

Landhoidinn  Agt-nc  y:  Air  Forte 

Property  Number  18<)240O10 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  417 

Offutt  Air  Force  Base 

Sherman  Turnpike 

Offutt  Co:  Sarpy  NE  681 1 3- 

Landholding  Agency  Air  Force 

Property  Number:  189240011 

Status;  Unutilized 

Reason;  Secured  Area. 

DIdg.  545 
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OSatt  Air  Foroa  Base 

Ofliitt  Ca-  Swpy  NE  68113- 

Landfaolding  Agenqr:  Air  Force 

Property  Number  189240012 

Status:  Unutilized 

Raascm:  Secured  Area. 

BIdg.21 

Hastings  Kadar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force        ■ 

Property  Number  189320058  ' 

Status:  Excess 

Reason:  Other  Comment:  Generator. 

Bldg.  4,  Hastings  Family  Hsg. 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320059 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 

Bldg.  500 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320060 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 

Bldg.  502 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901-       ^ 

Landholding  Agency:  Air  Force        I 

Property  Number  189320061 

Status:  Excess  ' 

Reason:  Other  Comment:  Contamination. 

Bldg.  504 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320062 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 

Bldg.  506  I 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320063 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 

Bldg.  507 

Ha^dngs  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320064 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 

Bldg.  509 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320065 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 

Bldg.  511 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320066 
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Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  512 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320067 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  515 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320068 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  517 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320069 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  519 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320070 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  521 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320071 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  523 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

L.andholding  Agency:  Air  Force 

Property  NumhKer:  189320072 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  525 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320073 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  526 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320074 

Status:  Excess 

Reason:  Other 


Comment:  Contamination. 

Bldg.  529 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scxtring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320075 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  531 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320076 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  533 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320077 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  534 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320078 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  536 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site  ' 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320079 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  538 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320080 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  541 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320081 

Status:  Excess 

Reason:  Other 

Conunent:  Contamination. 

Bldg.  542 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property-Number  189320082 

Status:  Excess 

Reason:  Other 

Comment:  Contamination.    ,. 

Bldg.  544 


Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901-     - 
Landholding  Agency:  Air  Force 
Property  Number:  189320083 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 

Bldg.  546 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320084 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  549 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320085 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  550 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320086 
Status:  Excess 
Reason:  Other 
Conunent:  Contamination. 

Bldg.  552 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320087 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 

Bldg.  553 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320088 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 

Bldg.  S55 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320089 

Status:  Excess 

Reason:  Other 

Comment:  Contamination. 

Bldg.  557 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320090 

Status:  Excess 

Reason:  Other 

Conmient:  Contamination. 

Bldg.  558 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 


Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320091 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
Bldg.  560 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
L.andholding  Agency:  Air  Force 
Property  Number  189320092 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
27  Detached  Garages 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320093 
-  Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
Bldg.  17 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320094 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
Bldg.  16 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320095 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
Bldg.  18  I 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force  - 
Property  Number:  189320096 
Status:  Excess 
Reason:  Other 
Comment:  Contamination. 
Bldg.  6 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320097 
Status:  Excess 
Reason:  Other 
Conunent:  Contamination. 

Bldg.  547 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320098 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 

Bldg.  604 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320099 

Status:  Excess 

Reason:  Other  Comment:  Contamination. 


Bldg.  686 

Ofhitt  Air  Force  Base 

Offutt  Co;  Sarpy  NE  681 1 3- 

Landholding  Agency:  Air  Force 

Property  Number  189510021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  439 

Offutt  Air  Force  Base  ■ 

Offutt  Co:  Sarpy  NE  68113- 

L.andholding  Agency;  Air  Force 

Property  Number;  l'89510022 

Status;  Unutilized 

Reason;  Secured  Area. 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Force  Station 
Amherst  Co;  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number;  189320005 
Status;  Unutilized 

Reason:  Within  2000  ft.  of  flamriMble  or 
explosive  material. 

Bldg.  102 

New  Boston  Air  Force  Station 

Amherst  Co;  Hillsborough  NH  03031-1514 

Landholding  Agency;  Air  Force 

Property  Number;  189320006 

Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  104 

New  Boston  Air  Force  Station 
Amherst  Co;  Hillsborough  NH  03031-1514 
Landholding  Agency;  Air  Forc-e 
Property  Number;  1893200076 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  116 

New  Boston  Air  Station 
Amherst  Co;  Hillsborough  NH  03031-1514 
Landholding  Agency;  Air  Force 
Property  Number;  189540016 
Status;  Unutilized 
Reason;  Extensive  deterioration.. 

New  Mexico 

Bldg.  831 

833  CSG/DEER 

Holloman  AFB  Co;  Otero  NM  88330- 

Landholding  Agency;  Air  Force 

Property  Number;  189130333 

Status;  Unutilized 

Reason;  Secured  Area. 

Bldg.  21 

Holloman  Air  Force  Base  Co;  Otero  SM 

88330- 
Landholding  Agency;  Air  Force 
Property  Number;  189240032 
Status;  Unutilized 
Reason;  Secured  Area. 

Bldg.  80 

Holloman  Air  Force  Base  Co;  Otero  N'M 

88330- 
Landholding  Agency;  Air  Force 
Property  Number;  189240033 
Status;  Unutilized 
Reason;  Secured  Area. 

Bldg.  98 

Holloman  Air  Force  Base  Co.  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number;  189240034 
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Status:  Unutilized  . 

Reason:  Secured  Area.  ' 

Bldg.  324 
HoUoman  Air  Force  Base  Co:  Otero  MM 

88330- 
Landbolding  Agency:  Air  Force 
Property  Number  189240035 
Status:  Unutilized  . 

Reason:  Secured  Area.  ' 

Bldg.  598 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240036 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  801 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency;  Air  Force 
Property  Number  189240037 
Status:  Unutilized  , 

Reason:  Secured  Area.  ' 

Bldg.  802 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240038 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1095 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240039 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1096 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landfaolding  Agency:  Air  Force 
Property  Number  189240040 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  321 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330^ 
Landholding  Agency:  Air  Force 
Property  Number  189240041 
Status:  Unutilized 
Reason:  Secured  Area. 
FaciUty  75115 
HoUcHnan  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240042 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  874 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320041 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  Deterioration. 
Bldg.  1258 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320042 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  Deterioration. 


Bldg.  134 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430014 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  640 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430015 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  703 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430016 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 

Bldg.  813 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430017 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  821 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430018 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  829 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430019 
Stati^:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 

Bldg.  867 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  884 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189430021 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Bldg.  886 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189430022 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Bldg.  908 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189430023 
Status:  Unutilized 
Reason:  Secured  Area. 


Bldg.  599 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Nmnber  189510001 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  600 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189510002 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  599 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189610007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  600 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Nimiber  189610008 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  995 

Holloman  AFB  Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  189610009 
Status:  Ujiutilized 
Reason:  Secured  Area. 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010075 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  272 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189140022 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  888 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189140023 
Status:  Excess 
Reason:  Secured  Area. 
Facility  814,  Griffiss  AFB 
NE  of  Weapons  Storage  Area 
Rome  Co:  Oneida  >4Y  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189230001 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Facility  808,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189230002 
Status:  Excess 
Reason:  Within  airp)ort  runway  clear  zone; 

Secured  Area. 

Facility  807,  Griffiss  AFB 
Perimeter  Road 
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Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force    = 

Property  Number:  189230003 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area. 
Facility  126 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189240020 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  127 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Numbpr  189240021 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  135 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189240022 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  137 
Griffiss  Air  Force  Base 
Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number:  189240023 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  138 
Griffiss  Air  Force  Base 
Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189240024 
Status;  Unutilized 
Reason:  Secured  Area. 
Facility  173 
Griffiss  Air  Force  Base 
Selfridge  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency;  Air  Force 
Property  NumhKer:  189240025 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  261 
Griffiss  Air  Force  Base 
McDill  Street 

Rome  Co;  Oneida  NY  13441-4520 
Landholding  Agency;  Air  Force 
Property  Number;  189240026 
Status:  Unutilized 
Reason;  Secured  Area. 

Facility  308 

Griffiss  Air  Force  Base 

205  Chanute  Street 

Rome  Co;  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  189240027 

Status:  Unutilized 

Reason;  Secured  Area. 

Facility  1200 

Griffiss  Air  Force  Base 

Donaldson  Road 

Rome  Co;  Oneida  NY  13441-4520 


Landholding  Agency:  Air  Force 
Property  Number:  189240028 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  759,  Hancock  Field 

6001  East  Molloy  Road 

Syracuse  Co:  Onondaga  NY  13211-7099 

Landholding  Agency:  Air  Force 

Property  Number  189310007 

Status:  Unutilized 

Reason:  Extensive  deterioration.  Secured 

Area. 
Facility  841 
Griffiss  Air  Force  Base 
Rome  Co;  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Number  189330097 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  852 

Niagara  Falls  International  Airport 
914th  Tactical  Airiift  Group 
Niagara  Falls  Co:  Niagara  NY  14304-5000 
Landholding  Agency:  Air  Force 
Property  Number;  189240013 
Status:  Unutilized 
Reason:  Secured  Area. 

North  Carolina 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number  189120233 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  607.  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency:  Air  Force 

Property  Number  189330041 

Status;  Unutilized 

Reason:  Extensive  deterioration;  Secured 

Area. 
Bldg.  255,  Pope  Air  Force  Base 
Fayetteville  Co;  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number  189420019 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  370,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  Air  Force 

Property  Number:  189240020 

Status:  Unutilized 

Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  904,  Pof)e  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number  189420021 
Status;  Unutiiized 
Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  910,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420022 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  912,  Pope  Air  Force  Base 
Fayetteville  Co;  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 


Property  Number  189420023 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  914,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  189420024 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  633.  Pope  Air  Force  Ba.se 
Fayetteville  Co:  Cumberland  NC  28308- 
Landholding  Agency:  Air  Force    . 
Property  Number:  189540019 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  SH-7 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  7794 1001 7 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-11 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  .Navy 
Property  Number:  779410018 
Status;  L'nutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-13 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency  Navy 
Property  Number;  7  79410019 
Status:  L'nutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  SH-16 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  .Agency  Navy 
Property  Number:  779410620 
Status;  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg  SH-17 
Marine  Corps  Base 

Camp  Lejeune  Qi:  Onslow  NC  28542-0004 
Landholding  .^gency:  .Navy 
Property  Number:  779410021 
Status:  L'nutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SH-21 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency  Navy 
Property  Number:  7/9410622 
Status:  L'nutilized 
Reason:  Secured  Area:  Extensive 

deterioration 

Bldg.  SH-31 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  .Agency  Navy 
Property  Number:  779410023 
Status;  Unutilized 
Reason:  Secured  .^rea;  Extensive 
deterioration. 


UM 
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Bldg.  SSH-10 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landlxdding  Agency:  Navy 

Property  Number  779410024 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.AS-209 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy  i 

Property  Number  779410025  I 

Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

detuioration. 
Bldg.  AS-589 
Marine  Corps  Base 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landhfdding  Agency:  Navy 
Property  Number  779410026 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-sgo 
Marine  Corps  Base 

Camp  Lejeiuie  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779410027 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-4138 
Marine  Corps  Base 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410028 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-4139 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Niunber:  779410029 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  867 
Marine  Corps  Base 

Camp  Lejeune<]o:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410030 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  939 
Marine  Corps  Base 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410031 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  940 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410032 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  H-38 
Marine  Corps  Base 


UMI 


Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779410033 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  SM-173 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Na%ry 
Property  Number:  779410034 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1744 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779410035 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  PT-i2 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
landholding  Agency;  Navy 
Property  Number:  779420002 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  S-93 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779420003 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  TC-910 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779420004 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  S-942 
Marine  Corps  Base 

Camp  Lejeime  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779420005 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  S-1213 
Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779420006 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  79 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
L.andholding  Agency:  Navy 
Property  Number:  779420008 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  281 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420009 
Status:  Excess 


Reason:  Secured  Area;  Extensive 

deterioratioiL 
Bldg.  282 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Nimiber:  779420010 
Status:  Excess- 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  88 

Mariqe  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Nimiber  779420011 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  98 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420012 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  99 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Niunber:  779420013 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1234 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420014 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration.     ' 
Bldg.  1235 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420015 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1246 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420016 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1390 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420017 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1710 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420018 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 


Bldg.  1742 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420019 
Status:  Excess 

Reason:  Seciu«d  Area;  Extensive 
deterioration. 

Bldg.  1743 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420020 
Status:  Excess 

Reason:  Seciu«d  Area;  Extensive 
deterioration. 

Bldg.  1744 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Lahdholding  Agency:  Navy 
Property  Number:  779420021 
Status:  Excess 

Reason:  Seciued  Area;  Extensive 
deterioration. 

Bldg.  1745 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779420022 

Status:  Excess 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  3450 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420023 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  8067 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420024 
Status:  Excess 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  3546 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420025 
Status:  Excess 

Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  9017 

Piney  Island 

Marine  Corps  Air  Stations 

Cherry  Point  Co:  Carteret  NC 

Landholding  Agency:  Navy 

Property  Number.  779430001 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  9019 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy  * 
Property  Number:  779430002 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 


Bldg.  9021 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number:  779430003 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  9023 

Piney  Island  t 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number:  779430004 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  9035 

Piney  Island 

Marine  Corps  Air  Stations 

Cherry  Point  Co:  Carteret  NC 

Landholding  Agency:  Navy 

Property  Number:  779430005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Structure  #AS582 

New  River  Air  Station 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779430015 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS-299,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430020 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  854,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779430021 

Status:  Unutilized 

Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  883,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430022 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  TC-174,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430023 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  TC-179,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number.  779430024 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  935,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779430025 


Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Facility  1972,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Nav^ 
Property  Number:  779430026 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  3248 

Marine  Corps  Air  Station.  Cherrv  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  7'79440609 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Bldg.  AS  552,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440010 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

Bldg.  AS  587,  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number:  779440011 
Status:  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration. 

Bldg.  TT  38,  Camp  Lejeune 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 

Landholding  Agency;  Navy 

Property  Number;  779440012 

Status;  Unutilized 

Reason;  Secured  Area:  Extensive 

deterioration. 
Bldg.  49.  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number;  779440013 
Status;  Unutilized 
Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  AS  147,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency;  Navy- 
Property  Number;  779440014 
Status;  Unutilized 
Reason;  Secured  Area:  Extensive 

deterioration. 
Bldg.  BB  166.  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency;  Navy- 
Property  Number;  779440015 
Status;  Unutilized 
Reason;  Secured  Area:  Extensive 

deterioration. 
Bldg.  SM  183,  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency:  Nav-y 
Property  Number:  779440016 
Status;  Unutilized 
Reason;  Secured  Area;  Extensive 

deterioration. 

Bldg.  BB  222,  Camp  Lejeune 
Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number;  779440017 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 
deterioration. 


8146 


Federal  Register  /  Vol.  61,  No.  42  /  Friday,  March  1,  1996  /  Notices 


Bldg.  451,  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779440018 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  630,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440019 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  S  745.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Niimber.  779440020 
Status:  Unutilized  | 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  805.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440021 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  AS  866.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779440022 
Status:  Unutilized 
Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  954,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440023 
Status;  Unutilized  i 

Reason:  Secured  Area:  Extensive 

deterioration. 
Bldg.  1808,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779440024 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1810,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Numbfer:  779440025 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Structure  #SVL  142  ' 

CampLejeime 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779510021 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Structure  «FC  363 

Camp  Lejetme 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency;  Navy 

Property  Number  779510022 

Status;  Unutilized 

Reason:  Secured  Area. 

Structure  «AS  583 

Camp  Lejeune 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 


Landholding  Agency:  Navy 

Property  Number:  779510023 

Status:  Unutilized 

Reason:  Secured  Area. 

Structure  #  1966 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779510024 

Status:  Unutilized 

Reason:  Secured  .\rea;  Extensive 

deterioration. 
Structure  #  2322 
Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency.  Navy 
Property  Number:  779510025 
Status:  Unutilized 
Reason:  Secured  Area. 
Structure  RR-85 
Camp  Lejeune,  Base  Rifle  Range 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779520016 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Structure  SRR-86 
Camp  Lejeune,  Base  Rifle  Range 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779520017 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  168 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530015 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  959 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530016 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  977 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530017 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1056 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530018 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1739 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Numb«r:  779530019 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 


Bldg.  1741 

Marine  Crarps  Air  Station — Cherry  Point 

HavelockCo;  Craven  NC  28533- 

Landholding  Agency;  Navy 

Property  Number;  779530020 

Status;  Excess 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1990 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co;  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number;  779530021 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1991 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530022 
Status:  Excess 
Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  914 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530023 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldg.  981 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency;  Navy 
Property  Number:  779530024 
Status;  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  986 

Marinq  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530025 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  987 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779530026 
Status:  Excess 
Reason;  Secured  Area;  Extensive 

deterioration. 
Bldg.  988 

Marine  Corps  Air  Station — Cherry  Point 
Havelock  Co:  Craven  NC  28533- ' 
Landholding  Agency:  Navy 
Property  Number:  779530027 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1652 

Marine  Corps  Air  Station— Cherry  Point 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency;  Navy 
Property  Number.  779530028 
Status:  Excess 
Reason:  Other 
Comment:  Detached  Latrine. 

North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 
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Minot  Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number:  189010724 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  50 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co;  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310107 

Status:  Excess 

Reason:  Other 

Comment:  Garbage  Incinerator. 

Bldg.  119 

Minot  Air  Force  Base 

Minot  Co;  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Nimiber:  189320034 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  191 

Minot  Air  Force  Base 

Minot  Co;  Ward  ND  58701- 

Landholding  Agency;  Air  Force 

Property  Number;  189320035 

Status;  Unutilized 

Reason:  Secured  Area. 

Bldg.  490 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320036 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  509 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320037 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  526 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Forca 

Property  Number.  189320038 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  895 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

LandhdTding  Agency;  Air  Force 

Property  Number:  189320039 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  1019 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  189320040 

Status:  Unutilized 

Reason;  Secured  Area. 

Ohio 

Bldg.  404,  Hydrant  Fuel 

910  Airlift  Group 

Kings-Graves  Rrad 

Vienna  Co;  Trumbull  OH  44473-5000 

Landholding  Agency;  Air  Force 

Property  Number  189220015 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  405,  Test  Cell 

910  Airiift  Group 


Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189220016 

Status:  Unutilized 

Reason:  Secured  Area. 

Puerto  Rico 

Bldg.  10 

Punta  Salinas  Radar  Site 

Toa  Baja  Co:  Toa  Baja  PR  00759- 

Landholding  Agency:  Air  Force 

I»roperty  Number:  189010544 

Status:  Underutilized 

Reason:  Secured  Area. 

Rhode  Island 

Bldg.  32 

Naval  Underwater  Systems  Center 

Gould  Island  Annex 

Middletown  Co:  Newport  RI  02640- 

Landholding  Agency:  Navy 

Property  Number  779010273 

Status:  Excess 

Reason:  Secured  Area. 

South  Dakota 

Bldg.  88513 

Ellsworth  Air  Force  Base 

Porter  Avenue 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189210001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189210002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  200.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320048 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  201,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320049 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  203,  Soutii  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320050 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  204,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320051 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  205.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number  189320052 

Status;  Unutilized 


Reason:  Extensive  deterioration. 

Bldg.  206,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co;  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

I»roperty  Number  189320053 

Status:  Unutilized 

Reason;  Extension  deterioration. 

Bldg.  00605 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320054 

Status:  Underutilized 

Reason:  Seciued  Area. 

Bldg.  88535 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency*:  Air  Force 

Property  Number  189340032 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  88470 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co;  Meade  SD  57706-  "" 

Landholding  Agency:  Air  Force 

Property  Number  189340033 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  88304 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency;  Air  Force 
Property  Number;  189340034 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material:  Other:  Secured  Area. 
Comment;  Extension  deterioration. 
Bldg.  9011 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co;  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340035 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other:  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  7506 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency;  Air  Force 
Property  Number  189340037 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg.  6908 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340038 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  other;  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  6904 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co;  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340039 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material;  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  4102 
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Ellsworth  /vir  Force  Base 
Ellsworth  AFB  Co:  Mead  SD  57706- 
Landholding  Agenqr:  Air  Force 
Property  Niunber.  189340040 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  4101 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Mead  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189340041 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  4100 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Mead  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number:  189340042 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3016 

Ellsworth  Air  Force  Base  - 

Ellsworth  AFB  Co:  Mead  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189340043 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other,  Secured  Area 
Comment:  Waste  treatment  bldg. 

Bldg.  1115  I 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Mead  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340044 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1210 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Mead  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Nimiber:  189340045 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1112 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Mead  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189340046 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1110 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Mead  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189340047 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  606 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Mead  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189340048 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
Bldg.  6905,  Ellsworth  AFB 
Ellsworth  AFB  Co:  Mead  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340010 
Status:  Underutilized 
Reason:  Secured  Area. 

Bldg.  1208 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 


Landholding  Agency:  Air  Force 
Property  Number:  189520009 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  7245 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189520010 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material;  Within 

airport  runway  clear  zone. 
Bldg.  7502 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189520011 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  fl.  of 

flammable  or  explosive  material. 
Bldg.  1111 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189610005 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1213 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189610006 
Status:  Unutilized 
Reason:  Secured  Area. 

Texas. 

Bldg.  400 

Laughlin  Air  Force  Base 

Val  Verde  Co.  Co:  Val  Verde  TX  78843-5000 

Location:  Six  miles  on  Highway  90  east  of 

Del  Rio,  Texas. 
Landholding  Agency;  Air  Force 
Property  Number:  189010173 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone. 
Bldg.  40 
Laughlin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189420014 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  107 
Laughlin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189420015 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  119 
Laughlin  Air  Force  Base  Co:  Val  Verde  TX 

78843-5000 
Landholding  Agency:  Air  Force 
Property  Number  189420016 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  00153 
Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX  79489-5000 
Landholding  Agency:  Air  Force 
Property  Number  189540017 
Status:  Unutilized 


UM 


Reason:  Secured  Area. 

Bldg.  03130 

Reese  Air  Force  Base 

Lubbock  Co:  Lubbock  TX  79489-5000 

Landholding  Agency:  Air  force 

Property  Number  189540018 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  2426 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010279 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2432 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010280 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2476 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010281 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2498 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010282 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2504 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010283 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  1730 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010284 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2422 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010285 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2425 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010286 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2430 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010287 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2434 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 


Landholding  Agency:  Navy 

Property  Number  779010288 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2449 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Niunber  779010289 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2450 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010290 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2453 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010291 

Status:  Underutilized 

Reason:  Floodway.' 

Bldg.  2455 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010292 

Status:  Underutilized 

Reason:  Floodway. - 

Bldg.  2456 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010293 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2463 

Laguna  Shores  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010294 

Status:  Underutilized 

Reason:  Floodway. 

Bldg.  2483 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010295 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2516 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010296 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2524 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010297 
Status:  Underutilized 
Reason:  Floodway. 
Bldg.  2528 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010298 
Status:  Underutilized 
Reason:  Floodway. 


Utah 

Bldg.  789 

Hill  Air  Force  Base 
(See  County)  Co:  Davis  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Number:  189040859 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Secured  Area. 

Virginia 

Bldg.  63 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding  Agency:  Navy 

Property  Number  779520035 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Seciu^d  Area. 
Bldg.  244 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520036 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  286 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520037 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  416 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520038 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

Bldg.  521 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding  Agency:  Navy 

Property  Number  779520039 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  539 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520040 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  760 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number  779520041 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area.  Extensive 

deterioration. 
Bldg.  763 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  779520042 
Status:  Unutilized 


Reason:  Withia  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Bldg.  1335 

Norfolk  Naval  Shipyard 

Portsmouth  VA  2370*- 

Landholding  Agency:  Naw 

Property  Number  779520043 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Bldg.  1488 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding  Agency:  Navy 

Property  Number  779520044 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Washington 

Bldg.  640 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010139 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  641 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010140 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  642 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agencv:  Air  Force 

Property  Number:  189010141 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  643 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010142 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  645 

Fairchild  AFB 

Fairchild  Co.  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  -Number:  189010143 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  646 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Forte 

Property  Number;  189010144 

Status;  Unutilized 

Reason;  Secured  Area. 

Bldg.  647 

Fairchild  .\FB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency;  Air  Force 

Property  Number  1890101t5 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  1415 

Fairchild  AFB 

Fairchild  Co;  Spokane  WA  99011-  s 

Landholding  Agency;  Air  Force 

Property  Number  189010146 

Status:  Unutilized 
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Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Bldg.  1429 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010147 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  1464 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010148 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  1465 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010149 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  1466 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Nimiber.  189010150 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  SecuredArea. 
Bldg.  3503  I 

Fairchild  AFB  ' 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010151 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3504 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Numb«r.  189010152 
Status:  llnutilized 
Reason:  Secured  Area. 
Bldg.  3505 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010153 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3506 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010154 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3507 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010155 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3510 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010156 


Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3514 

Fairchild  AFB 

Fairchild  Co: -Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010157 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3518 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010158 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3521 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010159 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  100,  Geiger  Heights 

Grove  and  Hallet  Streets 

Fairchild  AFB  Co:  Spokane  WA  99204- 

Landholding  Agency:  Air  Force 

Property  Number:  189210004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  261 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

I>andholding  Agency:  Air  Force 

Property  Number:  189310053 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  284 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189310054 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  923 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189310055 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1330 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co;  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189310056 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  1336 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landhoiding  Agency:  Air  Force 
Property  Number:  189310057 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2000 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310058 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 


Bldg.  2143 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Ait  Force 

Property  Number:  189310059 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2385 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Numh«r:  189310060 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  3509 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310061 
Status:  Unutilized 
Reason:  Seciu^d  Area. 
Bldg.  1405 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310062 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material.  . 
Bldg.  1468 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310063 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flaimnable  or  explosive  material. 
Bldg.  1469 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189310064 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  2450 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Propwrty  Number:  189310065 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material. 
Bldg.  1,  Waste  Annex 

West  of  Craig  Road  Co:  Spokane  WA  99022- 
Landholding  Agency:  Air  Force 
Property  Number  189320043 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1220 

Fairchild  Air  Force  Base 
Fauchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189330091 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

Bldg.  1224 

Fairchild  Air  Force  Base 

Fairchild  AFB  Coi  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189330092 

Status:  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or    ' 
explosive  material;  Secured  Area. 

Bldg.  2004 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189330093 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  2018 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number.  189330094 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  2150 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189330095 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  2164 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189330096 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  57 

Naval  Supply  Center  Puget  Sound 

Manchester  Co:  Kitsap  WA  98353- 

Landholding  Agency:  Navy 

Property  Number.  779010091 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material;  Secured  Area. 
Bldg.  47  (Report  1) 
Naval  Supply  Center  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number  77901023<f 
Status:  Unutilized 
Reason:  Seau«d  Area. 
Bldg.  14 
Naval  Undersea  Warfare  Center  Div.,  Keyport 

Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  779440001' 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  39 
Naval  Undersea  Warfare  Center  Co:  Kitsap 

WA  98345- 
Landholding  Agency:  Navy 
Property  Number  779510020 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Wisconsin 

Bldg.  204,  440  Airlift  Wing 

Gen.  Mitchell  lAP 

Milwaukee  Co:  Milwaukee  WI  53207-6299 

Landholding  Agency:  Air  Force 

Property  Number  189320032 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  306,  440  Airlift  Wing 

Gen.  Mitchell  lAP 

Milwaukee  Co:  Milwaukee  WI  53207-6299 


Landholding  Agency:  Air  Force 
Property  Numh«r  189320033 
Status:  Unutilized 
Reason:  Secured  Area. 

Wyoming 

Bldg.  31 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010198 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  34 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010199 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  37 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landhulding  Agency:  Air  Force 

Property  Number  189010200 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  284 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010201 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  385 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010202 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  2780 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189240005 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  2781 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189240006 

Status:  Unutilized 

Reason:  Secured  Area. 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010430 
Statys:  Unutilized 
Reason:  Other,  Isolated  area;  Not  accessible 

by  road 
Comment:  isolated  and  remote  area;  Arctic 

environment. 
Lake  Louise  Recreation 
21  CSG-DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010431 


Status:  Unutilized 

Reason:  Other,  Isolated  area:  Not  accessible 

Inroad 
Comment:  Isolated  and  remote  area;  Arctic 

coast. 
Nikolski  Radio  Relay  Site 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other  Isolated  area:  Not  accessible 

by  road. 
Comment:  Isolated  and  remote  area:  Arctic 

coast. 

California 

Naval  Air  Station,  Mtramar 

SAn  Diego  Co:  San  Diego  CA  92145-5005 

Landholding  Agency:  Navy 

Property  Number:  779440026 

Status:  Underutilized 

Reason:  Withm  airpwrt  runway  clear  zone: 

Other 
Comment:  Inaccessible. 

Florida 

Land 

MacDill  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608- 
Landholding  Agency:  Air  Force 
Property  Number  189030003 
Status:  Excess 
Reason:  Floodway. 
Boca  Chica  Field 
Naval  Air  Station 
Key  West  Co:  Monroe  FL  2304O- 
Landholding  Agency:  Navy- 
Property  Number  779010097 
Status:  Unutilized 
Reason:  Floodway. 
East  Martello  Battery  #2 
Naval  Air  Station 
Key  West  Co:  Monroe  FL  33040- 
Landholding  Agency:  Navy 
Property  Number  779010275 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Georgia 

Naval  Submafine  Base 

Grid  G-5  to  G-10  to  Q-6  to  P-2 

Kings  Bay  Co:  Camden  G.^  31547- 

Landholding  Agency:  \av\ 

Propert>'  Number:  779010228 

Status:  Underutilized 

Reason:  Secured  Area. 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brand\'wine  Road.  Route  381 

Andrews  AFB  Co;  Prince  Georges  MD  20613- 

Landholding  Agency;  Air  Force 

Propert>' Number;  189010263 

Status:  Unutilized 

Reason;  Secured  Area. 

5,635  sq.  ft.  of  Land 
Solonon's  Annex 
Solomon's  MD 
Landholding  Agency:  Navy 
Prof)erty  Number:  7'7923o6oi 
Status:  Excess 
Reason;  Other 
Comment:  Drainage  Ditch. 
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New  Mexico 

Facility  75100 

HoUoman  Air  Force  Base  Co:  Otero  MM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240043 
Status:  Unutilized 
Reason:  Secured  Area. 

Puerto  Rico 

Destino  Tract 
Eastern  Maneuver  Area 
Vieques  PR  00765- 
Landholding  Agency:  Navy 
Property  Number:  779240016 
Status:  Excess 
Reason:  Other 
Conmient:  Inaccessible. 
Punta  Figueras — Naval  Station 
Ceiba  PR  00735- 
Landholding  Agency:  Navy 
Property  Number:  779240017 
Status:  Excess 
Reason:  Floodway. 

South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City,  SD 

V/2  miles  south  of  Highway  44  Co:  Shannon 

SD 
Landholding  Agency:  Air  Force 
Property  Number:  189210003 


Status:  Unutilized 
Reason:  Secured  Area. 

Virginia 

Parcel  1  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number:  189010435 

Status;  Unutilized 

Reason:  Floodway. 

Parcel  3.  (Byrd  Field) 

Richmond  lAP 

568U  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landhol  'Tg  Agency:  Air  Force 

Property  Number:  189010436 

Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material. 
Parcel  2,  (Byrd  Field) 
Richmond  lAP 
5680  Beulah  Road 
Richmond  Co;  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number;  189010437 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
ANG  Site 
Camp  Pendleton 


Virginia  Air  National  Guard 

Virginia  Beach  Co:  (See  County)  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number:  189010589 

Status:  Unutilized 

Reason:  Secured  Area. 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010137 

Status:  Unutilized 

Reason:  Secured  Area. 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Location:  NW  comer  of  base 

Landholding  Agency:  Air  Force 

Property  Number:  189010138 

Status:  Unutilized 

Reason:  Secured  Area. 

Land  (Report  2),  234  acres 

Naval  Supply  Center,  Puget  Sound 

Manchester  Co:  Kitsap  WA  98353- 

Landholding  Agency:  Navy 

Property  Number:  779010231 

Status:  Unutilized 

Reason:  Secured  Area. 

[FR  Doc.  96-4436  Filed  2-29-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
(Doei(0tNo.95O-O217] 

International  Conference  on 
Harmonisatlon;  Final  Guideline  on  the 
Need  for  Long-Term  Rodent     i 
Carcinogenicity  Studies  of 
Pharmaceuticals;  Availability 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
final  guideline  entitled  "Guideline  on 
the  Need  for  Long-Term  Rodent 
Carcinogenicity  Studies  of 
Pharmaceuticals."  The  guideline  was 
prepared  imder  the  auspices  of  the 


International  Conference  on 


I 


UM 


Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guideline  is  intended  to  define  the 
conditions  for  which  carcinogenicity 
studies  should  be  conducted,  to  provide 
guidance  to  avoid  the  unnecessary  use 
of  animals  in  testing,  and  to  provide 
consistency  in  worldwide  regiilatory 
assessments  of  applications. 
DATES:  Effective  March  1.  1996.  Submit 
written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>ug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  Division  of 
Communications  Management  (HFD- 
210),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1012. 
An  electronic  version  of  this  gmdeline 
is  also  available  via  Internet  by 
connecting  to  the  CDER  file  transfer 
protocol  (FTP)  server 
(CDVS2.CDER.FDA.GOV). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Joy  A.    ^ 
CavagnaiTi,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
500),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-0379. 
Regarding  ICH:  Janet  Showalter, 
Office  of  Health  Affairs  (HFY-1), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 


been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
fi"om  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consiuner  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufactiu-ers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  August  21, 
1995  (60  FR  43498),  FDA  published  a 
draft  tripartite  guideline  entitled 
"Conditions  Which  Require 
Carcinogenicity  Studies  for 
Pharmaceuticals."  The  notice  gave 
interested  persons  an  opportunity  to 
submit  comments  by  October  5, 1995. 

After  consideration  of  the  comments     . 
received  and  revisions  to  the  guideline, 
a  final  draft  of  the  guideline  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
peirticipating  regulatory  agencies  at  the 
ICH  meeting  held  on  November  29, 
1995. 

The  guideline  is  intended  to  define 
the  conditions  for  which  carcinogenicity 
studies  should  be  conducted,  to  provide 
guidance  to  avoid  the  unnecessary  use 
of  animals  in  testing,  and  to  provide 
consistency  in  worldwide  regulatory 


assessments  of  applications.  The 
objectives  of  carcinogenicity  studies  are 
to  identify  a  tumorigenic  potential  in 
animals  and  to  imderstand  the  potential 
for  such  risk  in  humans.  Any  cause  for 
concern  derived  from  laboratory 
investigations,  animal  toxicity  studies, 
and  data  in  humans  may  lead  to  a  need 
for  carcinogenicity  studies.  The 
fundamental  considerations  in  assessing 
the  need  for  carcinogenicity  studies  are 
the  maximum  duration  of  patient 
treatment  and  any  perceived  cause  for 
concern  arising  from  other 
investigations.  Other  factors  may  also  be 
considered  such  as  the  intended  patient 
population,  prior  assessment  of 
carcinogenic  potential,  the  extent  of 
systemic  exposure,  the  (dis)similarity  to 
endogenous  substances,  the  appropriate 
study  design,  or  the  timing  of  study 
performance  relative  to  clinical 
development. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guideUnes  to  state  procediures  or 
standards  of  general  applicabiUty  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Although  this  guideline  does  not  create 
or  confer  any  rights  on  or  for  any  person 
and  does  not  operate  to  bind  FDA  in  any 
way,  it  does  represent  the  agency's 
current  thinking  on  long-term  rodent 
carcinogenicity  studies  of 
pharmaceuticals. 

As  with  all  of  FDA's  guideUnes,  the 
pubUc  is  encoiuraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guideUne  will  be 
amended.  TTie  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the  final 
guideline  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individxials  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  guideline  follows: 

Guideline  on  the  Need  for  Long-Term 
Rodent  Carcinogenicity  Studies  of 
Pharmaceuticals 

1.  Introduction 

The  objectives  of  carcinogenicity  studies 
are  to  identify  a  tumorigenic  potential  in 


animals  and  to  assess  the  relevant  risk  in 
humans.  Any  cause  for  concern  derived  from 
latmratory  investigations,  animal  toxicology 
studies,  and  data  in  humans  may  lead  to  a 
need  for  carcinogenicity  studies.  The  practice 
of  requiring  carcinogenicity  studies  in 
rodents  was  instituted  for  pharmaceuticals 
that  were  expected  to  be  administered 
regularly  over  a  substantial  part  of  a  patient's 
lifetime.  The  design  and  interpretation  of  the 
results  from  these  studies  preceded  much  of 
the  available  current  technology  to  test  for 
genotoxic  potential  and  the  more  recent 
advances  in  technologies  to  assess  systemic 
exposure.  These  studies  also  preceded  our 
current  understanding  of  tumorigenesis  with 
nongenotoxic  agents.  Results  from 
genotoxicity  studies,  toxicokinetics,  and 
mechanistic  studies  can  now  be  routinely 
applied  in  preclinical  safety  assessment, 
lliese  additional  data  are  important  not  only 
in  considering  whether  to  perform 
carcinogenicity  studies  but  for  interpreting 
study  outcomes  with  respect  to  relevance  for 
human  safety.  Since  carcinogenicity  studies 
are  time  consuming  and  resource  intensive,  ^ 
they  should  be  performed  only  when  htmian 
exposure  warrants  the  need  for  information 
bom  life-time  studies  in  animals  in  order  to 
assess  carcinogenic  (wtential. 

2.  Historical  Background 

In  Japan,  according  to  the  1990 
"Guidelines  for  Toxicity  Studies  of  Drugs 
Manual,"  carcinogenicity  studies  were 
needed  if  the  clinical  use  was  expected  to  be 
continuously  for  6  months  or  longer.  If  there 
was  cause  for  concern,  pharmaceuticals 
generally  used  continuously  for  less  than  6 
months  may  have  needed  carcinogenicity 
studies.  In  the  United  States,  most 
pharmaceuticals  were  tested  in  animals  for 
their  carcinogenic  potential  before 
widespread  use  in  humans.  According  to  the 
U.S.  Food  and  Drug  Administration, 
pharmaceuticals  generally  used  for  3  months 
or  more  necessitated  carcinogenicity  studies. 
In  Europe,  the  Rules  Governing  Medicinal 
Products  in  the  European  Community 
defined  the  circumstances  when 
carcinogenicity  studies  were  required.  These 
circumstances  included  administration  over 
a  substantial  period  of  life,  i.e.,  continuously 
during  a  minimum  period  of  6  months  or 
fi^uentiy  in  an  intermittent  manner  so  that 
the  total  exposure  was  similar. 

3.  ObjectiTe  of  the  Guideline 

The  objective  of  this  guideline  is  to  define 
the  conditions  under  which  carcinogenicity 
studies  should  be  conducted  to  avoid  the 
unnecessary  use  of  animals  in  testing,  and  to 
provide  consistency  in  worldwride  regulatory 
assessments  of  applications.  It  is  expected 
that  these  studies  will  be  performed  in  a 
manner  that  reflects  currently  accepted 
scientific  standards. 

The  fundamental  considerations  in 
assessing  the  need  for  carcinogenicity  studies 
are  the  maximum  duration  of  patient 
treatment  and  any  perceived  cause  for 
concern  arising  from  other  investigations. 
Other  factors  may  also  be  considered  such  as 
the  intended  patient  population,  prior 
assessment  of  carcinogenic  potential,  the 
extent  of  systemic  exposure,  the 


(dis)similarity  to  endogenous  substances,  the 
appropriate  study  design,  or  the  timing  of 
study  performance  relative  to  clinical 
development. 

4.  Factors  to  Consider  for  Carcinogenicity 
Testing 

4.1  Duration  and  Exposure 

Carcinogenicity  studies  should  be 
performed  for  any  pharmaceutical  whose 
expected  clinical  use  is  continuous  for  at 
least  6  months  (see  Note  1). 

Certain  classes  of  compounds  may  not  be 
used  continuously  over  a  minimum  of  6 
months  but  may  be  expected  to  be  used 
repeatedly  in  an  intermittent  manner.  It  is 
difficult  to  determine  and  to  justify 
scientifically  what  time  represents  a 
clinically  relevant  treatment  period  for 
frequent  use  with  regard  to  carcinogenic 
potential,  especially  for  discontinuous 
treatment  p)eriods.  For  pharmaceuticals  used 
frequently  in  an  intermittent  manner  in  the 
treatment  of  chronic  or  recurrent  conditions, 
carcinogenicity  studies  are  generally  needed. 
Examples  of  such  conditions  include  allergic 
rhinitis,  depression,  and  anxiety. 
Carcinogenicity  studies  may  also  need  to  be 
considered  for  certain  delivery  systems 
which  may  result  in  prolonged  exptosures. 
Pharmaceuticals  administered  infrequently 
or  for  short  duration  of  exposure  (e.g.. 
anesthetics  and  radiolabeled  imaging  agents) 
do  not  need  carcinogenicity  studies  unless 
there  is  cause  for  concern. 

4.2  Cause  for  Concern 

Carcinogenicity  studies  may  be 
recommended  for  some  pharmaceuticals  if 
there  is  concern  about  their  carcinogenic 
p>otential.  Criteria  for  defining  these  cases 
should  be  very  carefully  considered  because 
this  is  the  most  imp>ortant  reason  to  conduct 
carcinogenicity  studies  for  most  categories  of 
pharmaceuticals.  Several  factors  which  could 
be  considered  may  include:  (1)  Previous 
demonstration  of  carcinogenic  potential  in 
the  product  class  that  is  considered  relevant 
to  humans;  (2)  structure-activity  relationship 
suggesting  carcinogenic  risk;  (3)  evidence  of 
preneoplastic  lesions  in  re[>eated  dose 
toxicity  studies;  and  (4)  long-term  tissue 
retention  of  parent  compound  or 
metabolite(s)  resulting  in  local  tissue 
reactions  or  other  pathophysiological 
responses. 

4.3  Genotoxicity 

Unequivocally  genotoxic  compounds,  in 
the  absence  of  other  data,  are  presumed  to  be 
transspecies  carcinogens,  implying  a  hazard 
to  humans.-Such  compounds  need  not  be 
subjected  to  long-term  carcinogenicity 
studies.  However,  if  such  a  drug  is  intended 
to  be  administered  chronically  to  htmians,  a 
chronic  toxicity  study  (up  to  1  year)  may  be 
necessary  to  detect  early  tumorigenic  effects. 

Assessment  of  the  genotoxic  potential  of  a 
compound  should  take  into  account  the 
totality  of  the  findings  and  acknowledge  the 
intrinsic  value  and  limitations  of  both  in 
vitro  and  in  vivo  tests.  The  test  battery 
approach  of  in  vitro  and  in  vivo  tests  is 
designed  to  reduce  the  risk  of  false  negative 
results  for  compounds  with  genotoxic 
potential.  A  single  positive  result  in  any 


assay  for  genotoxicity  does  not  necessarily 
mean  that  the  test  compound  poses  a 
genotoxic  hazard  to  humans  (see  the  IQI 
Guideline  on  Specific  Aspects  of  Regulatory 
Genotoucity  Tests). 

4.4  Indication  and  Patient  Population 

When  carcinogenicity  studies  are  required 
they  usually  need  to  be  completed  twfore 
application  for  marketing  approval.  However, 
completed  rodent  carcinogenicity  studies  are 
not  needed  in  advance  of  the  conduct  of  large 
scale  clinical  trials  unless  there  is  special 
concern  for  the  patient  population. 

For  pharmaceuticals  developed  to  treat 
certain  serious  diseases,  carcinogenicity 
testing  need  not  be  conducted  before  market 
approval  although  these  studies  should  be 
conducted  ptost-approval.  This  speeds  the 
availability  of  pharmaceuticals  for  life- 
threatening  or  severely  debilitating  diseases. 
esp>ecially  where  no  satisfactory  alternative 
therapy  exists. 

In  instances  where  the  life-expectancy  in 
the  indicated  population  is  short  (i.e..  less 
than  2  to  3  years),  no  long-tera] 
carcinogenicity  studies  may  be  required.  For 
example,  oncolytic  agents  intended  for 
treatment  of  advanced  systemic  disease  do 
not  generally  need  carcinogenicity  studies.  In 
cases  where  the  therapeutic  agent  for  cancer 
is  generally  successful  and  life  is 
significantly  prolonged,  there  may  be  later 
concerns  regarding  secondary  cancers  When 
such  pharmaceuticals  are  intended  for 
adjuvant  therapy  in  timior  free  patients  or  for 
prolonged  use  in  noncancer  indications, 
carcinogenicity  studies  are  usually  needed. 

4.5  Route  of  Exposure 

The  route  of  exposure  in  animals  should  be 
the  same  as  the  intended  clinical  route  when 
feasible  (see  the  ICH  Guideline  on  Dose 
Selection  for  Carcinogenicity  Studies  of 
Pharmaceuticals).  If  similar  metabolism  and 
systemic  exposure  can  be  demonstrated  by 
differing  routes  of  administration, 
carcinogenicity  studies  should  only  be 
conducted  by  a  single  route,  recognizing  that 
it  is  impwrtant  that  relevant  organs  for  the 
clinical  route  (e.g..  lung  for  inhalational 
agents)  be  adequately  exf>osed  to  the  test 
material.  Evidence  of  adequate  exposure  may 
be  derived  from  pharmacokinetic  data  (see 
the  ICH  Guideline  on  Repeated  Dose  Tissue 
Distribution  Studies). 

4.6  Extent  of  Systemic  Exposure 

Pharmaceuticals  applied  topically  (e.g., 
dermal  and  ocular  routes  of  administration) 
may  need  carcinogenicity  studies. 
Pharmaceuticals  showing  poor  systemic 
exposure  from  topical  routes  in  humans  may 
not  need  studies  by  the  oral  route  to  assess 
the  carcinogenic  f>otential  to  internal  organs. 
Where  there  is  cause  for  concern  for 
photocarcinogenic  potential,  carcinogenicity 
studies  by  dermal  application  (generally  in 
mice)  may  be  needed.  Pharmaceuticals 
administered  by  the  ocular  route  may  not 
need  carcinogenicity  studies  unless  there  is 
cause  for  concern  or  unless  there  is 
significant  systemic  exposure. 

For  different  salts,  acids,  or  bases  of  the 
same  therapeutic  moiety,  where  prior 
carcinogenicity  studies  are  available, 
evidence  should  be  provided  that  there  are 
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no  significant  changes  in  pharmacokinetics, 
phaimacodynamics,  or  toxicity.  When 
changes  in  exposure  and 'consequent  toxicity 
are  noted,  additional  bridging  studies  may  be 
used  to  detennine  whether  additional 
carcinogenicity  studies  are  needed.  For  esters 
and  complex  derivatives,  similar  data  would 
be  valuable  in  assessing  the  need  for  an 
additional  carcinogenicity  study,  but  this 
should  be  considered  on  a  case-by-case  basis. 

4. 7  Endogenous  Peptides  and  Protein 
Substances  or  Their  Analogs 

Endogenous  peptides  or  proteins  and  their 
analogs  produced  by  chemical  synthesis,  by 
extraction/purification  from  an  animal/ 
human  source,  or  by  biotechnological 
inethods  such  as  recombinant  DNA 
technology,  may  require  special 
considerations. 

Carcinogenicity  studies  are  not  generally 
needed  for  endogenous  substances  given 
essentially  as  replacement  therapy  (i.e., 
physiological  levels),  particularly  where 
there  is  previous  clinical  experience  with 
similar  products  (e.g.,  animal  insulins, 


pituitary-derived  growth  hormone,  and 
calcitonin). 

Although  not  usually  necessary,  long-term 
carcinogenicity  studies  in  rodent  species 
should  be  considered  for  the  other 
biotechnology  products  noted  above  if 
indicated  by  the  treatment  duration,  clinical 
indication,  or  patient  population  (provided 
neutralizing  antibodies  are  not  elicited  to 
such  an  extent  in  repeated  dose  studies  as  to 
invalidate  the  results).  Conduct  of 
carcinogenicity  studies  may  be  important  in 
the  following  circumstances:  (1)  For  products 
where  there  are  significant  differences  in 
biological  effects  to  the  natural 
counterpart(s);  (2)  for  products  where 
modifications  lead  to  significant  changes  in 
structure  compared  to  the  natural 
counterpart;  and  (3)  for  products  resulting  in 
humans  in  a  significant  increase  over  the 
existing  local  or  systemic  concentration  (i.e., 
pharmacological  levels). 

5.  Need  fbr  Additional  Testing 

The  relevance  of  the  results  obtained  from 
animal  carcinogenicity  studies  for  assessment 


of  human  safety  are  often  cause  for  debate. 
Further  research  may  be  needed, 
investigating  the  mode  of  action,  which  may 
result  in  confirming  the  presence  or  the  lack 
of  carcinogenic  potential  for  hiunans. 
Mechanistic  studies  are  useful  to  evaluate  the 
relevance  of  tumor  findings  in  animals  for 
himian  safety. 

Supplementary  Note 

Note  1:  It  is  expected  that  most 
pharmaceuticals  indicated  for  3-months 
treatment  would  also  likely  be  used  for  6 
months.  In  an  inquiry  to  a  numlier  of 
pharmaceutical  research  and  regulatory 
groups,  no  cases  were  identified  in  which  a 
pharmaceutical  would  be  used  only  for  3 
months. 

Dated:  February  23, 1996 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  96-4791  Filed  2-29-96;  8:45  am] 

BILLING  COOE  4iaO-01-F 


Friday 
March  1,  1996 


Part  IV 

Department  of 
Education 

34  CFR  Part  345 

State  Grants  Program  for  Technology- 
Related  Assistance  for  Individuals  With 
Disabilities;  Final  Rule 


UM 


8158 


Federal  Register  /  Vol.  61,  No.  42  /  Friday.  March  1,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  42  /  Friday,  March  1,  1996  /  Rules  and  Regulations 


8159 


DEPARTMENT  OF  EDUCATION 
34CFRPart345 

RjN  1820-AB28  | 

Stale  Grants  Program  for  Technology- 
Related  Assistance  for  Indivlduais 
WHh  Disabilities 

AQENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  issues  these 
final  regulations  for  the  State  Grants 
Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities.  This  program  provides 
grants  to  States  to  support  systems 
change  and  advocacy  activities  designed 
to  assist  States  in  developing  and 
implementing  consiuner-responsive 
comprehensive  Statewide  programs  of 
technology-related  assistance.  These 
regulations  are  needed  to  implement  the 
Technology-Related  Assistance  for 
Individusds  with  DisabiUties  Act 
Amendments  of  1994.  The  final 
regulations  incorporate  statutory 
requirements  and  provide  rules  for 
applying  for  and  spending  Federal 
funds  imder  this  program. 
EFFECTIVE  DATES:  These  regulations  take 
effect  April  1, 1996.  Compliance  with 
§§345.30,  345.31.  345.42,  345.50, 
345.53,  and  345.55  is  not  required  imtil 
the  information  collection  requirements 
in  those  sections  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  G.  Cohen.  Telephone:  (202)  205- 
5666.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  5  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
Title  I  of  the  Technology-Related 
Assistance  for  Individuals  with 
DisabiUties  Act  of  1988  (the  Act),  as 
amended  by  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  Amendments  of  1994 
(1994  Amendments)  (Pub.  L.  103-218. 
enacted  March  9, 1994).  Title  I  of  the 
Act  estabhshes  the  State  Grants  Program 
for  Technology-Related  Assistance  for 
Individuals  with  Ehsabihtles.  This 
program  provides  grants  to  States  to 
support  systems  change  and  advocacy 
activities  designed  to  assist  States  in 
developing  and  implementing 
consimier-responsive  comprehensive 
Statewide  programs  of  technology- 
related  assistance. 


UMI 


On  August  9, 1995,  the  S^retary 
published  a  notice  of  proposed 
rulemaking  for  this  program  in  the 
Federal  Register  (60  PR  40688).  The 
preamble  to  the  notice  of  proposed 
rulemaking  (60  FR  40688  -  40690) 
included  a  summary  and  discussion  of 
the  1994  Amendments  and  other  major 
issues  that  were  addressed  in  the 
proposed  regulations. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
rulemaking,  5  parties  submitted 
comments  on  the  proposed  regulations, 
including  one  letter  that  represented  the 
comments  of  28  parties.  An  analysis  of 
the  comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
notice  of  proposed  rulemaking  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Technical  and  other  minor  changes  are 
not  addressed. 

Purposes  of  the  Program  (§345.2) 

Comments:  Conunenters  stated  that 
the  proposed  ■§  345.2  omitted  two 
purposes  pertaining  to  Federal  policy  as 
contained  in  sections  2(b)  (2)  and  (3)  of 
the  Act.  The  commenters  recommended 
that  the  Secretary  include  all  piuposes 
of  the  Act. 

Discussion:  The  Secretary  listed  in  the 
proposed  regulations  only  those 
purposes  in  section  2(b)(1)  of  the  Act 
because  section  102(e)(7)  of  the  Act 
specifically  requires  States  to  make  an 
assurance  that  it  will  carry  out  activities 
to  meet  the  purposes  in  section  2(b)(1). 
The  Secretary  did  not  intend  to  imply 
that  sections  2(b)  (2)  and  (3)  were  not 
important  purposes  of  the  Act.  The 
Secretary  believes  that  the  purposes  in 
sections  2(b)  (2)  and  (3)  authorize,  but 
do  not  require,  grantees  to  carry  out 
activities  to  accomplish  these  purposes. 
Therefore,  the  Secretary  believes  that  a 
reference  to  these  purposes  in  the 
regulatory  provision  that  lists  allowable 
program  activities  is  necessary. 

Changes:  The  Secretary  ados  the 
purposes  in  sections  2(b)(2)  and  (3)  of 
the  Act  to  §  345.2.  In  addition,  the 
Secretary  adds  paragraph  (4)  to 
§  345.20(b)  to  reflect  that  States  may 
carry  out  activities  that  accomplish  the 
purposes  in  sections  2(b)(2)  and  (3).  All 
cross-references  have  been  amended  to 
reflect  these  changes. 

Increases  in  Extension  Grants  (S  345.3) 

Comments:  One  commenter  urged  the 
Secretary  to  add  the  statutory  language 
"with  a  wide  geographic  spread"  in 
§  345.3  to  clarify  which  States  are 
sparsely  populated. 


Discussion:  The  language  "sparsely 
populated,  with  a  wide  geographic 
spread'*  comes  directly  bom  the  Act  in 
section  103(G)(l)(D)(ii).  The  Secretary 
beUeves  that  adding  the  additional 
statutory  language  "with  a  wide 
geographic  spread"  will  help  to  clarify 
"sparsely  populated". 

Changes:  The  Secretary  has  added  the 
statutory  language  "with  a  wide 
geographic  spread"  as  stated  in  section 
103(c)(l)(D)(ii)oftheAct. 

Public  Agencies  and  Lead  Agencies 
(§345.4,345.5) 

Comments:  One  letter  requested  a 
clarification  of  vyhat  constitutes  a  public 
agency.  The  commenter  also  asked 
whether  a  State  must  designate  both  a 
responsible  public  agency  and  a  lead 
agency. 

Discussion:  The  regulations  already 
refer  to  the  definition  of  "pubUc"  in  34 
CFR  77.1.  The  Secretary  beUeves  this 
definition  is  sufficient  guidance 
regarding  what  constitutes  a  public 
agency.  The  Act  does  not  require  the 
lead  agency  also  to  be  a  public  agency, 
but  does  require  that  money  received 
from  this  program  must  flow  through  a 
public  agency.  Although  a  structure  that 
uses  two  agencies  could  result  in 
additional  administrative  complexity, 
the  Act  permits  this  type  of  arrangement 
which  the  Secretary  is  not  authorized  to 
change. 

Changes:  None. 

University-Affiliated  Program  (§  345.6) 

Comments:  Commenters  thought  it 
would  be  helpful  if  the  Secretary 
included  in  the  regulations  a  notation 
that  a  university-affiliated  program  is 
generally  also  a  pubUc  agency. 

Discussion:  The  Secretary  does  not 
believe  it  is  necessary  to  add  the 
language  that  the  commenters 
suggested.  The  Secretary  believes  it 
could  be  confusing  to  add  the  word 
"generally"  rather  than  giving  a  specific 
rule.  Also,  the  regulations  already  refer 
to  the  definition  of  pubhc  in  34  CFR 
77.1,  which  the  Secretary  believes  is 
sufficient  guidance  about  whether  a 
university-affiliated  program  constitutes 
a  public  agency.  Furthermore,  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (Developmental 
ENsabihties  Assistance  Act)  specifies 
that  university-affiliated  programs  are 
public  agencies  if  they  are  associated 
with  a  public  entity. 

Changes:  None. 

Allowable  Expenses  (§  345.20(d)) 

Comments:  One  commenter  stated 
that  the  term  "in  financial  need"  used 
in  §  345.20(d)  needs  clarification.  The 
commenter  stated  that  many  definitions 


would  include  only  individuals 
receiving  some  State  or  Federal 
assistance  and  would  exclude  many 
individuals  who  might  otherwise  be 
imable  to  participate  in  the  program 
activities.  The  commenter  also  stated 
that  the  term  "eUgible"  needed 
clarification. 

Commenters  also  urged  the  Secretary 
to  add  to  the  list  of  examples  of 
allowable  expenses  items  such  as  child 
care,  respite  care,  drivers,  and  other 
supportive  services. 

Discussion:  In  implementing  this 
program,  the  Secretary  has  attempted  to 
give  States  and  subredpients  the  most 
flexibiUty  and  autonomy  possible  while 
adhering  to  the  purposes  of  the  statute. 
The  Secretary  beUeves  that  the  State 
should  make  determinations  regarding 
financial  need  and  which  individuals  to 
support.  The  Secretary  beUeves  this 
matter  is  best  determined  on  a  case-by- 
case  basis  and  that  a  single  regulatory 
rule  would  not  meet  aU  States' 
concerns.  Also,  "eUgible"  was  used  only 
in-  the  preamble  to  the  notice  of 
proposed  rulemaking  and  not  in  the 
proposed  regulations.  As  used  in  the 
preamble  to  the  notice  of  proposed 
rulemaking,  "eUgible"  referred  to  those 
participants  that  the  State  determined 
could  participate  in  the  program. 

Moreover,  the  regulations  allow  a 
State  to  include  the  suggested  additional 
examples  as  allowable  expenses.  The 
Secretary  beUeves  that  each  State 
should  have  the  flexibiUty  to  make  its 
own  determination  about  what  expenses 
may  be  necessary  to  ensure  access  to  the 
comprehensive  statewide  program. 

Changes:  None. 

Development  Grant  Application  Content 
(§345.30(b)(12)(i)) 

Comments:  Commenters  expressed 
their  beUef  that  the  conjunction  between 
the  Developmental  DisabiUties 
Assistance  Act,  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Act,  and  section  509  of  the 
RehabiUtation  Act  of  1973  should  be  an 
"or"  rather  than  an  "and".  The 
conunenters  stated  that  the  "and" 
impUes  that  a  State  must  contract  with 
an  entity  that  provides  all  three  of  these 
programs  and  that  in  some  States 
multiple  entities  provide  these  three 
programs. 

Discussion:  The  conjunction 
connecting  these  three  programs  is 
correct  because  it  reflects  the  language 
of  the  Act.  Awards  under  each  of  these 
programs  are  made  to  the  protection  and 
advocacy  system  designated  for  each 
State.  Under  the.  Developmental 
DisabiUties  Assistance  Act,  there  is  only 
one  designated  protection  and  advocacy 
system  for  each  State. 


Changes:  None. 

Contracting  To  Pmvide  Protection  and 
Advocacy  Services  (§  345.30(b)(12)(ii)) 

Comments:  Commenters  advised  the 
Secretary  that  they  beUeved  the 
regulations  omitted  a  section  of  the  Act 
that  allows  States  to  continue  to 
contract  with  an  entity  that  is  capable  of 
performing  the  functions  that  would 
otherwise  be  performed  by  the 
protection  and  advocacy  services 
providers. 

Discussion:  The  Secretary  provides  for 
that  statutory  option  in  §  345.55(a)(i). 
The  Secretary  recognizes  that  the 
proposed  regulations  did  not  refer  to 
that  statutory  option  in  the  regulatory 
provisions  regarding  the  content  of  an 
appUcation  for  a  development  grant. 
"The  Secretary  believes  it  would  be 
useful  and  helpful  to  users  of  the 
regulations  to  refer  to  this  option  in 
discussing  application  content. 
.    Changes:  In  §  345.30(b)(12)(i),  the 
Secretary  has  added  a  reference  to  the 
provision  regarding  the  statutory  option. 

Indirect  Costs  (§345.30(b)(14)) 

Comments:  Commenters  stated  that 
the  Secretary  should  provide  more 
guidance  regarding  the  implementation 
of  the  10  p>ercent  cap  on  indirect  costs. 
The  commenters  requested  more 
guidance  on  whether  the  10  p>ercent  cap 
on  indirect  costs  appUes  to  the  lead 
agency,  the  lead  agency's 
subcontractors,  or  a  combination  of 
both.  Another  commenter,  who  is  a 
subcontractor  imder  this  program,  stated 
that  it  had  negotiated  an  agreement,  in 
the  capacity  as  a  lead  agency,  with 
another  U.S.  agency  to  allocate  12.6 
percent  of  its  grants  to  indirect  costs. 
Therefore,  the  commenter  suggested  that 
the  final  regulations  should  allow 
indirect  costs  for  subcontractors  to  be 
limited  to  an  approved  indirect  cost 
rate,  rather  than  left  up  to  the  lead 
agency  to  determine. 

Discussion:  As  clearly  explained  in 
the  preamble  to  the  notice  of  proposed 
rulemaking,  the  amount  of  indirect  costs 
may  not  exceed  10  percent  of  the  total 
amount  of  the  grant  as  stated  in  section 
102(e)(22)  of  the  Act.  Also  in  the 
preamble,  on  page  40689,  the  Secretary 
states  that  the  indirect  cost  rate  must  be 
negotiated  by  the  State  and  the 
.  subcontractor  or  subgrantee.  The 
clarifying  language  used  in  the  preamble 
is  confusing  because  there  is  no 
authority  requiring  a  State  to  negotiate 
an  indirect  cost  rate  with  a 
subcontractor  or  subgrantee;  rather,  the 
Secretary  strongly  encourages  States  to 
negotiate  indirect  cost  rates.  The 
Secretary  declines  to  regulate  on  this 
issue  because  the  Act  leaves  how  to 


apportion  the  indirect  cost  rate  to  the 
discretion  of  States  and  the  Secretary 
supports  giving  States  the  flexibility  to 
negotiate  these  rates. 
Changes:  None. 

Compliance  With  Section  508  of  the 
Rehabilitation  Act  of  1973  (§  345.31(d)) 

Comments:  Commenters  expressed 
the  beUef  that,  because  the  Secretary's 
interpretation  of  section  508  of  the 
RehabiUtation  Act  of  1973  (section  508) 
was  broad,  the  interpretation  needed  to 
be  clarified  in  the  regulations.  These 
commenters  also  pointed  out  that  the 
language  in  the  preamble  summarizing 
this  section  was  overly  inclusive 
because  it  stated  that  section  508  would 
apply  to  "all  offices,  agencies,  and 
entities  in  a  State."  Furthermore, 
commenters  stated  that  the  Secretary 
needs  to  clarify  what  entities  are 
included  as  a  part  of  "the  State"  for  the 
purposes  of  the  assurance  that  the  State 
will  comply  with  guidelines  established 
under  section  508. 

Discussion:  Based  on  the  language  in 
the  Act  and  section  508.  the  Secretary 
t)elieves  that  the  requirements  of  section 
508  apply  broadly  In  the  proposed 
regulations,  the  Secretary  intended  to 
reflect  that  section  508  applies  to  the 
State  (including  any  State  offices. 
agencies,  and  entities)  and  all  recipients 
and  subrecipients  of  funds  made 
available  to  the  State  under  tl.e  Act.  The 
Secretary  beUeves  it  is  unnecessary'  to 
regulate  what  entities  are  encompassed 
in  the  term  "the  State"  because  each 
State  should  determine  which  of  its 
entities  are  considered  part  of  the  State. 
In  addition,  the  Secretary  believes  that 
a  State  needs  only  to  submit  an 
assurance  regarding  compliance  with 
section  508.  The  Secretary'  believes  that 
a  State  should  determine  how  it  will 
ensure  that  its  subrecipients  comply 
with  section  508. 

Changes:  Because  the  language  in  the 
preamble  and  §  345.31(d)  was  unclear, 
the  Secretary  has  modified  the  language 
to  include  a  reference  to  any 
subrecipients.  This  addition  clarifies 
that  all  State  offices,  agencies,  and 
entities  are  required  to  comply  with 
section  508. 

Reporting  Requirement  (§  345.50(b)} 

Comments:  Commenters  expressed 
concern  that  requiring  States  to  make 
reports  readily  available  to  the  public  at 
no  extra  cost  could  be  burdensome  if 
States  may  not  charge  for  reasonable 
duplication  and  handling  costs. 

Discussion:  This  section  of  the 
regulations  does  not  allow  a  State  to 
charge  for  duplication  or  handling  costs, 
however,  the  provision  does  not  require 
a  State  to  make  copies  and  send  them 
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out  to  individuals  who  request  the 
report.  The  Secretary  beUeves  a  State 
could  make  a  report  readily  available  to 
the  pubUc  through  a  variety  of  means 
such  as  putting  the  report  in  a  location 
to  which  the  public  has  access,  a  library 
for  example,  or  making  the  report 
available  electronically.  In  making  a 
report  available  to  the  pubUc,  a  State 
should  ensiire  the  public's  access  to  the 
report  and  realize  that  using  only  one 
method  of  making  a  report  available 
may  not  be  sufficient. 
Changes:  None. 

Minimum  Amount  for  Protection  and 
Advocacy  Services  (§  345.55) 

Comments:  Commenters  questioned 
the  reliance  on  the  size  of  a  State's  grant 
in  determining  the  minimum  amount 
that  a  State  must  expend  on  protection 
and  advocacy  se^ces. 

Another  commenter  stated  that  the 
language  regarding  the  minimum 
funding  amounts  to  be  received  by  the 
State  protection  and  adv'ocacy  systems 
was  confusing.  The  commenter 
suggested  that  the  Secretary  add  the 
statement  in  the  preamble  that  there  is 
no  statutory  Umit  or  ceiling  on  the 
amoimt  a  State  may  expend  on 
protection  and  advocacy  services. 

Discussion:  The  Secretary  does  not 
rely  solely  on  the  size  of  the  State's 
grant  in  determining  the  minimum 
amount  a  State  must  spend  on 
protection  and  advocacy  activities.  As 
required  by  the  Act,  the  Secretary  also 
considers  other  factors  in  determining 
the  minimum  protection  and  advocacy 
amount.  These  factors  include  the  needs 
of  individuals  with  disabilities  within 
the  State,  the  population  of  the  State, 
and  the  geographic  size  of  the  State. 
Because  the  Secretary  takes  the 
population  into  account  in  determining 
the  State's  grant,  the  Secretary  beheves 
it  is  appropriate  to  base  the  protection 
and  advocacy  minimimi  primarily  on 
the  size  of  the  State's. 

The  Secretary  agrees  that  the  language 
regarding  the  minimum  funding 
amounts  to  be  received  by  the  State 
protection  and  advocacy  systems  may 
be  confusing.  The  Secretary  has  clarified 
the  language  to  specify  that  a  minimum 
amount  is  established  for  each  State  and 
the  minimum  amount  may  range  bom 
$40,000  to  $100,000.  However,  the 
Secretary  does  not  believe  it  is 
necessary  to  include  in  the  regulations 
the  explanatory  language  used  in  the 
preamble.  The  preamble  and  regulations 
clearly  explain  that  each  State  may  have 
a  different  minimum  amount  and  that 
there  is  no  maximum  amount. 
Additional  regulations  on  this  issue  are 
unnecessary. 


Changes:  In  §  345.55(e)(2)(ii),  the 
Secretary  has  clarified  the  language 
regarding  the  minimum  amount. 

State  Redesignation  of  Protection  and 
Advocacy  Service  Providers  (§345.63) 

Comments:  One  commenter  suggested 
that  the  Secretary  specify  the  hearing 
and  posthearing  procedures  for  cases 
that  reach  the  Secretary  or  incorporate 
the  procedures  that  address 
redesignation  under  the  Developmental 
Disabilities  Assistance  Act.  The 
commenter  also  suggested  that  the 
Secretary  require  the  type  of  notice  and 
specific  timelines  for  giving  individuals 
with  disabilities  and  their 
representatives  timely  notice  and  an 
opportunity  for  public  comment. 

In  addition,  the  commenter  made 
some  suggestions  regarding  how  to  give 
notification  in  an  accessible  format.  The 
commenter  suggested  that  individuals 
be  able  to  offer  verbal  or  written 
comments  in  addition  to  any  public 
meetings. 

Lastly,  the  commenter  noted  that  the 
standard  to  meet  the  protection  and 
advocacy  service  needs  in  §  345.63(a)  is 
too  high  because  of  limited  available 
resources.  The  commenter  suggested 
that  the  Secretary  require  that  an  entity 
providing  services  may  be  changed  only 
if  the  protection  and  advocacy  entity 
does  not  set  priorities,  goals,  and 
objectives  in  consultation  with 
consumers  and  work  toward  achieving 
those  priorities,  goals,  and  objectives. 

Discussion:  The  Secretary  believes 
using  "redesignate"  in  this  context  is 
confusing  because  of  the  particular 
meaning  of  "redesignate"  in  the 
Developmental  Disabilities  Assistance 
Act.  The  procedures  outlined  in 
§  345.63  apply  only  to  situations  in 
which  the  State  determines  that  the 
entity  providing  protection  and 
advocacy  services  under  the  Act  has  not 
met  the  protection  and  advocacy  service 
needs  of  the  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  or  authorized 
representatives  under  the  Act.  This 
process  is  not  to  be  confused  with  the 
redesignation  of  a  protection  and 
advocacy  agency  when  the  entire  agency 
is  in  jeopardy.  If  a  protection  and 
advocacy  agency  is  being  redesignated, 
then  the  procedures  in  the 
Developmental  Disabilities  Assistance 
Act  will  govern. 

The  Secretary  believes  it  is 
unnecessary  to  regulate  the  amoimt  of 
time  and  the  format  for  giving  notice 
and  opportunity  for  public  comment. 
Section  345.30(b)(9)  requires  States  to 
assure  that  they  will  make  available  to 
individuals  with  disabilities  and  their 
family  members  information  concerning 


technology-related  assistance  in  a  form 
that  will  allow  individuals  to  effectively 
use  the  information.  The  Secretary 
believes  that  States  are  capable  of 
making  determinations  regarding  how  to 
make  information  available  and  how  to 
give  notice  and  to  accept  comments. 
Therefore,  the  Secretary  gives  States 
flexibihty  to  set  their  own  procedures. 

The  Secretary  disagrees  with  the 
commenter's  belief  that  the  standard  in 
§  345.63(a)  is  too  high  given  a  limited 
amount  of  resources.  Before  a  protection 
and  advocacy  services  provider  may  be 
changed,  the  regulations  require  that 
there  must  be  good  cause  to  provide  the 
protection  and  advocacy  services  for  the 
State  through  a  contract  with  a  second 
entity.  If  the  only  reason  a  protection 
and  advocacy  entity  cannot  meet  the 
needs  is  because  of  Umited  resources, 
other  protection  and  advocacy  entities 
will  face  the  same  difficulties.  If  the 
State  chooses  to  change  a  protection  and 
advocacy  services  provider  imder  the 
Act,  it  may  not  change  the  provider 
simply  because  the  protection  and 
advocacy  entity  does  not  have  enough 
resources  to  meet  all  the  protection  and 
advocacy  services  needs;  the  State  must 
also  find  another  provider  that  it 
believes  can  better  meet  the  needs. 

The  Secretary  believes  that  the  State 
and  the  protection  and  advocacy 
services  provider  should  work  together 
to  define  an  acceptable  and  reasonable 
scope  of  work  based  on  the  amoimt  of 
resources  available.  Ideally  the  State 
and  the  protection  and  advocacy 
services  provider  would  negotiate  to 
agree  on  deliverable  services  and 
expected  outcomes. 

Changes:  The  Secretary  changes  the 
title  of  §  345.63  so  that  changing  a 
protection  and  advocacy  service 
provider  under  the  Act  is  not  confused 
with  redesignating  a  protection  and 
advocacy  entity. 

Technical  Assistance 

Comments:  Commenters  pointed  out 
that,  on  page  40689  of  the  preamble,  the 
Secretary  made  reference  to  providing 
information  and  technical  assistance  to 
participating  States,  as  well  as  to 
individuals  with  disabilities,  but  that 
there  was  no  mention  of  the  provision 
of  technical  assistance  in  the 
regulations. 

Discussion:  The  provision  of  technical 
assistance  is  an  activity  performed  by 
the  Secretary  and,  thus,  is  not  required 
to  be  in  regulations.  As  a  general 
Department  policy,  regulations  are  for 
grantees'  use  and  compliance  and  not 
for  the  purpose  of  regulating  the 
Department. 

C/ionges:  None. 


Performance  Guidelines 

Comments:  Commenters  noted  that 
the  language  regarding  performance 
guidelines  on  pages  40689-40690  of  the 
preamble  was  not  in  the  regulations  and 
existed  only  in  the  preamble.  The 
commenters  suggested  that  the  Secretary 
clarify  the  language.  They  also 
suggested  that  the  guidelines  should  be 
distributed  well  in  advance  of  progress 
,  report  and  appUcation  deadlines  to 
allow  States  to  collect  needed 
information  and  to  understand  what  is 
expected'of  them. 

Discussion:  The  Department  is 
ciurently  developing  the  performance 
guidelines  with  input  from  the  States. 
Once  the  performance  guidelines  are 
finaUzed  the  Secretary  will  make  them 
available  to  the  States.  Under  a  new 
Department  poUcy  regarding  non- 
competing  continuation  grants,  the 
Department  will  not  require 
submissions  of  project  performance 
reports  until  seven  months  after  the 
begiiming  of  a  project  period  at  the 
earUest.  'Thus,  the  guidelines  will  be 
available  well  in  advance  of  any 
reporting  deadlines.  The  Secretary 
expects  the  performance  guidelines  to 
remain  the  same  for  the  entire 
authorization  of  the  program.  Therefore, 
grantees  may  use  the  same  guidelines 
every  year  and  will  know  exactly  what 
is  expected  of  them. 

Because  these  guidelines  are  not 
binding,  the  Secretary  will  not  pubUsh 
the  guidelines  in  the  regulations. 

Changes:  None. 

Recycling  Devices 

Comments:  Commenters  suggested 
that  in  order  for  the  Secretary  to 
administer  the  recycling  of  assistive 
technology  devices  as  discussed  on  page 
40690  of  the  preamble,  he  would  need 
to  formally  encourage  individuals  and 
provide  information  regarding  who  to 
call  to  facihtate  recycling. 

Discussion:  The  Secretary  only 
recommends  recycUng  and  cannot 
mandate  recycling  because  it  is 
allowable,  not  mandatory,  imder  the 
Act.  The  Secretary  is  gathering 
information  about  recycling  devices  and 
will  provide  that  information  once  the 
Department  completes  the  project. 

Changes:  None. 

Access  to  Records 

Comments:  One  commenter  suggested 
that  the  Secretary  add  requirements 
similar  to  the  Developmental 
Disabihties  Assistance  Act  allowing 
access  to  cUent  records. 

Discussion:  The  Act  does  not 
authorize  the  Secretary  to  include 
provisions  regarding  access  to  dient 


records.  To  the  extent  the 
Developmental  DisabiUties  Assistance 
Act  governs  a  protection  and  advocacy 
system,  those  right  of  access  provisions 
would  apply. 
Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
quahtative— of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

Summary  of  Potential  Costs  and 
Benefits 

The  potential  costs  and  benefits  of 
these  final  regulations  are  discussed 
elsewhere  in  this  preamble  under  the 
following  heading:  Analysis  of 
Comments  and  Changes. 

Paperwork  Reduction  Act  of  1995 

Sections  345.30,  345.31,  345.42, 
345.50,  345.53,  and  345.55  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Department  of  Education  has  submitted 
a  copy  of  these  sections  to  the  OMB  for 
its  review. 

Collection  of  Information:  State 
Grants  Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities. 

States  are  ehgible  to  apply  for  grants 
under  these  regulations.  The 
Department  needs  and  uses  the 
information  to  make  grants  and  to 
evaluate  a  recipient's  performance. 
Annual  pubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  30  hours  per  response  for  56 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  1,680. 
hours. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 


and  the  regulations  in  34  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

Based  on  the  resiranse  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Pail  345 

Disabled.  Education,  Grant  program- 
education.  Handicapped,  Reporting  and 
recordkeeping  requirements.  Science 
and  technology. 

Dated:  January  16, 1996. 
Howard  R.  Mom*. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.224 — State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  345  to  read  as  follows: 

PAFTT  34&-STATE  GRAHTS 
PRCXaRAM  FOR  TECHNOLOGY. 
RELATED  ASSISTANCE  FOR 
INDIVIDUALS  WITH  DISABILITIES 

Sut>part  A— General 

345.1  What  is  the  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities^ 

345.2  What  are  the  purposes  of  the  State 
grants  program  for  technology-related 
assistance  for  individuals  with 
disabilities? 

345.3  What  are  the  types  of  awards  under 
this  program? 

345.4  Who  is  eligible  to  receive  a 
development  grant? 

345.5  What  are  the  responsibilities  of  the 
lead  agency  or  public  agency  in  applying 
for  and  in  administering  a  development 
grant? 

345.6  How  does  a  State  designate  the  lead 
agency? 

345.7  Who  is  eligible  to  receive  an 
extension  grant? 

345.8  What  are  the  responsibilities  of  the 
lead  agency  in  applying  for  and  in 
administering  an  extension  grant? 

345.9  What  regulations  apply  to  this 
program? 
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345.10    What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support? 

343.20    What  types  of  activities  are 
authorized  under  this  program? 

Subpart  C— How  Does  a  State  Apply  for  a 
Grant? 

345.30  What  is  the  content  of  an 
application  for  a  development  grant? 

345.31  What  is  the  content  of  an 
application  for  an  extension  grant? 

Subpart  D— How  Does  the  Secretary  Make 
a  Giant? 

345.40  How  does  the  Secretary  evaluate  an 
application  for  a  development  grant 
under  this  program? 

345.41  What  other  factors  does  the 
Secretary  take  into  consideration  in 
making  development  grant  awards  under 
this  program? 

345.42  What  is  the  review  process  for  ah 
application  for  an  extension  grant? 

345.43  What  priorities  does  the  Secretary 
establish? 

Subpart  E— What  Conditions  Must  Be  Met 
After  an  Award? 

345.50  What  are  the  reporting  requirements 
for  the  recipients  of  development  and 
extension  grants? 

345.51  When  is  a  State  making  significant 
progress? 

345.52  Who  retains  title  to  devices 
provided  under  this  program? 

345.53  What  are  the  requirements  for 
grantee  participation  in  the  Secretary's 
progress  assessments? 

345.54  How  may  grant  funds  be  used  under 
this  program? 

345.55  What  are  the  responsibilities  of  a 
State  in  carrying  out  protection  and 
advocacy  services? 

Subpart  F— What  Compliance  Procedures 
May  the  Sacrelary  Use? 

345.60  Who  is  subject  to  a  corrective  action 
plan? 

345.61  What  penalties  may  the  Secretary 
impose  on  a  grantee  that  is  subject  to 
corrective  action? 

345.62  How  does  a  State  redesignate  the 
lead  agency  when  it  is- subject  to 
corrective  action? 

345.63  How  does  a  State  change  the  entity 
responsible  for  providing  protection  and 
advocacy  services? 

Authority:  29  U.S.C.  2201-2217,  unless 
otherwise  noted. 

PART  345-STATE  GRANTS      ' 
PROGRAM  FOR  TECHNOLOGY- 
RELATED  ASSISTANCE  FOR 
INDIVIDUALS  Wrm  DISABILITIES 

Subpart  A— General  ' 

f  34S.1    What  is  the  State  Grants  Program 
for  Technology-Relatad  Assistance  for 
IndMduals  with  DIsablHtles? 

This  program  provides  grants  to  States 
to  support  systems  change  and  advocacy 
activities  designed  to  assist  States  in 


developing  and  implementing 
consumer-responsive  comprehensive 
Statewide  programs  of  technology- 
related  assistance  that  accomplish  the 
purposes  in  §345.2. 

(Authority:  29  U.S.C.  2211(a);  Section  101(a) 
of  the  Act) 

§  345.2    What  are  the  pu  rposes  of  the  State 
grants  program  for  technology-related 
assistance  for  individuals  with  disabilities? 

The  purposes  of  this  program  are  to 
provide  financial  assistance  to  States  to 
support  systems  change  and  advocacy 
activities  designed  to  assist  each  State  in 
developing  and  implementing  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  for  individuals  with 
disabilities  of  all  ages,  that  is  designed 
to— 

(a)(1)  Increase  the  availability  of, 
funding  for,  access  to,  and  provision  of, 
assistive  technology  devices  and 
assistive  technology  services; 

(2)  Increase  the  active  involvement  of 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives,  in  the 
planning,  development, 
implementation,  and  evaluation  of  the 
program; 

(3)  Increase  the  involvement  of 
individuals  with  disabilities  and,  if 
appropriate,  their  family  members, 
guardians,  advocates,  or  authorized 
representatives,  in  decisions  related  to 
the  provision  of  assistive  technology 
devices  and  assistive  technology 
services; 

(4)  Increase  the  provision  of  outreach 
to  underrepresented  populations  and 
rural  populations,  to  enable  the  two 
populations  to  enjoy  the  benefits  of 
programs  carried  out  to  accomplish  the 
purposes  described  in  this  section  to  the 
same  extent  as  other  populations; 

(5)  Increase  and  promote  coordination 
among  State  agencies,  and  between 
State  agencies  and  private  entities,  that 
are  involved  in  carrying  out  activities 
under  this  part,  particularly  providing 
assistive  technology  devices  and 
assistive  technology  services,  that 
accomplish  a  piupose  described  in 
another  paragraph  of  this  section; 

(6)(i)  Increase  the  awareness  of  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures,  that  facilitate  the  availability 
or  provision  of  assistive  technology 
devices  and  assistive  technology 
services;  and 

(ii)  Facilitate  the  change  of  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures,  that  impede  the  availabihty 
or  provision  of  assistive  technology 


devices  and  assistive  technology 
services; 

(7)  Increase  the  probability  that 
individuals  with  disabilities  of  all  ages 
will,  to  the  extent  appropriate,  be  able 
to  secure  and  maintain  possession  of 
assistive  technology  devices  as  these 
individuals  make  the  transition  between 
services  offered  by  human  service 
agencies  or  between  settings  of  daily 
hving; 

(8)  Enhance  the  skills  and 
competencies  of  individuals  involved  in 
providing  assistive  technology  devices 
and  assistive  technology  services; 

(9)  Increase  awareness  and  knowledge 
of  the  efficacy  of  assistive  technology 
devices  and  assistive  technology 
services  among — 

(i)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
representatives; 

.  (ii)  Individuals  who  work  for  public 
agencies,  or  for  private  entities 
(including  insiu^rs),  that  have  contact 
with  individuals  with  disabilities; 

(iii)  Educators  and  related  services 
persoimel; 

(iv)  Technology  experts  (including 
engineers); 

(v)  Employers;  and 

(vi)  Other  appropriate  individuals; 

(10)  Increase  the  capacity  of  public 
agencies  and  private  entities  to  provide 
and  pay  for  assistive  technology  devices 
and  assistive  technology  services  on  a 
statewide  basis  for  individuals  with 
disabilities  of  all  ages;  and 

(11)  Increase  the  awareness  of  the 
needs  of  individuals  with  disabilities  for 
assistive  technology  devices  and  for 
assistive  technology  services. 

(b)(1)  Identify  Federal  policies  that 
facilitate  payment  for  assistive 
technology  devices  and  assistive 
technology  services. 

(2)  Identify  Federal  policies  that 
impede  this  payment. 

(3)  Eliminate  inappropriate  barriers  to 
this  payment. 

(c)  Enhance  the  ability  of  the  Federal 
Government  to  provide  States  writh — 

(1)  Technical  assistance,  information, 
training,  and  public  awareness  programs 
relating  to  the  provision  of  assistive 
technology  devices  and  assistive 
technology  services;  and 

(2)  Funding  for  demonstration 
projects. 

(Authority:  29  U.S.C.  2201(b);  Section  2(b)  of 
the  Act) 

$345.3    What  are  the  types  of  awards 
under  this  program? 

(a)  Under  this  program.  th6 
Secretary — 

(1)  Awards  three-year  development 
grants  to  assist  States  in  developing  and 


implementing  consumer-responsive 
comprehensive  statewide  programs  that 
accomplish  the  purposes  in  §  345.2; 

(2)  May  award  an  initial  two-year 
extension  grant  to  any  State  that  meets 
the  standards  in  §  345.42(a);  and 

(3)  May  award  a  second  extension 
grant,  for  a  period  of  not  more  than  5 
years,  to  any  State  that  meets  the 
standards  in  §  345.42(b). 

(b)  The  Secretary  calculates  the 
amount  of  the  development  grants  in 
paragraph  (a)(1)  of  this  section  on  the 
basis  of — 

(1)  Amounts  available  for  making 
grants  under  this  part; 

(2)  The  population  of  the  State  or 
territory  concerned;  and 

(3)  The  types  of  activities  proposed  by 
the  State  relating  to  the  development  of 
a  consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(c)  The  Secretary  calculates  the 
amount  of  the  extension  grants  in 
paragraph  (a)(2)  of  this  section  on  the 
basis  of — 

(1)  Amounts  available  for  making 
grants; 

(2)  The  population  of  the  State; 

(3)  The  types  of  assistance  proposed 
by  the  State  in  its  application;  and 

(4)  A  description  in  its  application  of 
the  amount  of  resources  committed  by 
the  State  and  available  to  the  State  from 
other  sources  to  sustain  the  program 
after  federal  funding  ends. 

(d)(1)  In  providing  any  increases  in 
initial  extension  grants  in  paragraph 
(a)(2)  of  this  section  above  the  amounts 
provided  to  States  for  Fiscal  Year  1993, 
the  Secretary  may  give  priority  tc  States 
(other  than  the  territories)  that — 

(i)  Have  the  largest  populations,  based 
on  the  most  recent  census  data;  and 

(ii)  Are  sparsely  populated,  with  a 
wide  geographic  spread. 

(2)  To  be  eligible  for  the  priority  in 
paragraph  (d)(1)  of  this  section,  the 
circumstances  in  paragraphs  (d)(l)(i)  or 
(ii)  must  have  impeded  the  development 
of  a  consumer-responsive, 
comprehensive  statewide  program  of 
technology-related  assistance  in  a  State. 

(e)  Ehuing  the  fourth  and  fifth  years  of 
a  State's  second  extension  grant,  the 
amount  received  by  a  State  will  be 
reduced  to  75%  and  50%,  respectively, 
of  the  amount  paid  to  the  State  for  the 
third  year  of  the  grant. 

(Authority.  29  U.S.C.  2212(b),  2213(a), 
2213(c)(1)(B)  and  (2),  and  2213(c)(1)(D); 
Sections  102(b),  103(a),  103(c)(1)(B)  and  (2). 
103(c)(1)(D)  of  the  Act) 

§345.4    Who  Is  eligible  to  recehw  a 
development  grant? 

A  State  is  eligible  to  receive  a 
development  grant  under  this  program, 


provided  that  the  Governor  has 
designated  a  lead  agency  to  carr\'  out  the 
responsibilities  contained  in  §  345.5. 

(Authoritv:  29  U.S.C.  2212(a)(1)  and  2212 
(d)(1);  Section  102(a)  and  102(d)(1)  of  the 
Act) 

§  345.5    What  are  the  responsibilities  of  the 
lead  agency  or  public  agency  In  applying 
for  and  In  administering  a  development 
grant? 

(a)  The  lead  agency  is  responsible  for 
the  following: 

(1)  Submitting  the  application 
containing  the  information  and 

.  assurances  contained  in  §  345.30. 

(2)  Administering  and  supervising  the 
use  of  amounts  made  available  under 
the  grant. 

(3)(i)  Coordinating  efforts  related  to. 
and  supervising  the  preparation  of.  the 
application; 

(ii)  Coordinating  the  planning, 
development,  implementation,  and 
evaluation  of  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance  among 
public  agencies  and  between  public 
agencies  and  private  agencies,  including 
coordinating  efforts  related  to  entering 
into  interagency  agreements:  and 

(iii)  Coordinating  efforts  related  to, 
and  supervising,  the  active,  timely,  and 
meaningful  participation  by  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  or 
authorized  representatives,  and  other 
appropriate  individuals,  with  respect  to 
activities  carried  out  under  the  grant. 

(4)  The  delegation,  in  whole  or  in 
part,  of  any  responsibihties  described  in 
paragraphs  (a)(1)  through  (3)  of  this 
section  to  one  or  more  appropriate 
offices,  agencies,  entities,  or 
individuals. 

(b)  If  the  lead  agency  is  not  a  public 
agency,  a  public  agency  shall  have  the 
responsibility  of  controlling  and 
administering  amounts  received  under 
the  grant. 

(Authority:  29  U.S.C.  2212(d)(1)  and 
2212(e)(12)(A);  Section  102(d)(1)  and 
102(e)(12)(A)oftheAct) 

§  345.6    How  does  a  State  designate  the 
lead  agency? 

(a)  The  Governor  may  designate — 

(1)  A  co.-nmission  appointed  by  the 
Governor; 

(2)  A  public-private  partnership  or 
consortium; 

(3)  A  university-affiliated  program; 

(4)  A  public  agency; 

(5)  A  council  established  under 
Federal  or  State  law;  or 

(6)  Another  approQjiate  office, 
agency,  entity,  or  individual. 

(b)  The  State  shall  provide  evidence 
that  the  lead  agency  has  the  ability — 


(1)  To  respond  to  assistive  technology 
needs  across  disabilities  and  ages; 

(2)  To  promote  the  availability 
throughout  the  State  of  assistive 
technology  devices  and  assistive 
technology  ser\ices; 

(3)  To  promote  and  implement 
systems  change  and  advocacy  activities; 

(4)  To  promote  and  develop  public- 
private  partnerships, 

(5)  To  exercise  leadership  in 
identifying  and  responding  to  the 
technology  needs  of  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives; 

(6)  To  promote  consumer  confidence, 
responsiveness,  and  advocacy;  and 

(7)  To  exercise  leadership  in 
implementing  effective  strategies  for 
capacity  building,  staff  and  consumer 
training,  and  enhancement  of  access  to 
funding  for  assistive  technology  devices 
and  assistive  technology  services  across 
agencies. 

(Authority:  29  U.SC.  2212(d)(2)  and  (3). 
Sections  i02(d)(2)  and  (3)  of  the  Ai.t) 

§345.7    Who  is  eligible  to  receive  an 
extension  grant? 

A  State  is  eligible  to  receive  an 
extension  grant  under  this  program 

§345.8    What  are  the  responsibilities  of  the 
lead  agency  in  applying  for  and  in 
administering  an  extension  grant? 

(a)  To  be  eligible  to  receive  an  initial 
extension  grant,  the  lead  agency  shall— 

(1)  Submit  an  application  containing 
the  information  and  assurances  in 
§345.31;  and 

(2)  Hold  a  public  hearing  in  the  third 
year  of  a  program  carried  out  under  a 
development  grant,  after  providing 
appropriate  and  sufficient  notice  to 
allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 

(b)  To  be  eligible  to  receive  a  second 
extension  grant,  the  lead  agency  shall— 

(1)  Submit  an  application  containing 
the  information  and  assurances  in 
§345.31;  and 

(2)  Hold  a  public  hearing  in  the 
second  year  of  a  program  carried  out 
under  an  initial  extension  grant,  after 
providing  appropriate  and  sufficient 
notice  to  allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 

(Authoritv:  29  fSC  2213(d)  and  (e).  Section 
103(d)  and  (e)  of  the  Act) 

§  345.9    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
State  Grants  Program  for  Technology- 


8164  Federal  Regjater  /  Vol.  61,  No.  42  /  Friday.  March  1.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  42  /  Friday,  March  l.  1996  /  Rules  and  Regulations  8165 


99ei 


Ralatad  Assistance  for  Individuals  with 
Disabilities: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Gnnts  to  taistitutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Oiganizations); 

(2)  34  CFR  Part  75  (Direct  Grant 
Pro-ams),  except  §  75.618; 

(3)  34  CPK  Part  77  (Definitions  That 
Apply  to  Department  Regulations); 

(4)  34  CFR  Part  79  (Intergovemmmtal 
Review  of  Department  of  Education 
Programs  and  Activities); 

(5)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  except      | 
$$80.32(a)  and  80.33(a): 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act-Enforcement); 

(7)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants));  and 

(8)  Part  86  (Dnig-Free  Schools  and 
Cunpuses). 

(b)  The  regulations  in  this  part. 

(Authority:  29  U.S.C.  2201-2217:  Sections 
101-107  of  the  Act) 

f34&10   WhMdennltions  apply  to  this 

progranir  ■ 

(a)  Definitions  in  EDGAR.  The 

following  terms  used  in  this  part  are 

defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  year 

Grant  period 

Nonprofit 

NonpubUc 

Private 

Project 

Project  period 
Public 

(b)  Definitions  in  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of  1 988. 

(1)  The  following  terms  used  in  this 
part  are  defined  in  section  3  of  the  Act: 
Advocacy  services  ■ 

Assistive  technology  device 
Assistive  technology  service 
Comprehensive  statewide  program  of 

tedmology-related  assistance 
Consumer-responsive  | 

Disability 
bidividual  with  a  disabiUty;  individuals 

with  disabiUties 
Institution  of  higher  education 
Protection  and  advocacy  services 


Secretary 

State 

Systems  change  and  related  activities 

Technology-related  assistance 

Underrepresented  population 

(2)  The  following  term  used  in  this 
part  is  defined  in  section  102(b)(5)  of 
the  Act: 
Territory 

(d)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Initial  extension  grant  means  the  two- 
year  extension  grant  following  a  three- 
year  development  grant  under  this 
program. 

Second  extension  grant  means  the 
extension  grant  following  the  initial 
extension  grant  under  this  program.  The 
period  of  this  grant  is  for  a  period  of  not 
more  than  5  years. 

(Authority:  29  U.S.C.  2201-2217;  Sections 
101-107  of  the  Act) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support 

§345.20    What  type  of  activities  are 
auttiorlzed  under  this  program? 

Any  State  that  receives  a  development 
or  extension  grant  shall  use  the  funds 
made  available  through  the  grant  to 
accomplish  the  purposes  described  in 
§  345.2(a)  and,  in  accomplishing  such 
purposes,  may  carry  out  any  of  the 
following  systems  change  and  advocacy 
activities: 

(a)  Support  activities  to  increase 
access  to,  and  funding  for,  assistive 
technology,  including— 

(1)  The  development,  and  evaluation 
of  the  efficacy,  of  model  delivery 
systems  that  provide  assistive 
technology  devices  and  assistive 
technology  services  to  individuals  with 
disabilities,  that  pay  for  devices  and 
services,  and  that,  if  successful,  could 
be  replicated  or  generally  appUed,  such 
as — 

(i)  The  development  of  systems  for  the 
purchase,  lease,  other  acquisition,  or 
payment  for  the  provision,  of  assistive 
technology  devices  and  assistive 
technology  services;  or 

(ii)  The  establishment  of  alternative 
State  or  privately  financed  systems  of 
subsidies  for  the  provision  of  assistive 
technology  devices  and  assistive 
technology  services,  such  as — 

(A)  A  loan  system  for  assistive 
technology  devices; 

(B)  An  income-contingent  loan  fund; 

(C)  A  low  interest  loan  fund; 

(D)  A  revolving  loan  fund; 

(E)  A  loan  insurance  program;  or 

(F)  A  partnership  with  private  entities 
for  the  purchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices  and  the  provision  of  assistive 
technology  services; 


(2)  The  demonstration  of  assistive 
technology  devices,  including — 

(i)  The  provision  of  a  location  or 
locations  within  the  State  where  the 
following  individuals  can  see  and  touch 
assistive  technology  devices,  and  leam 
about  the  devices  from  personnel  who 
are  familiar  with  such  devices  and  their 
apphcations: 

(A)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
representatives; 

(B)  Education,  rehabilitation,  health 
care,  and  other  service  providers; 

(C)  Individuab  who  work  for  Federal, 
State,  or  local  government  entities;  and 

(D)  Employers. 

(ii)  The  provision  of  counseling  and 
assistance  to  individuals  with 
disabiUties  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives  to  determine  individual 
needs  for  assistive  technology  devices 
and  assistive  technology  services;  and 

(iii)  The  demonstration  or  short-term    ; 
loan  of  assistive  technology  devices  to 
individuals,  employers.  pubUc  agencies, 
or  pubUc  accommodations  seeking 
strategies  to  comply  with  the  Americans 
with  DisabiUUes  Act  of  1990  (42  U.S.C. 
12101  et  seq.)  and  section  504  of  the 
Rehabihtation  Act  of  1973  (29  U.S.C. 
794);  and 

(3)  The  estabhshment  of  information 
systems  about,  and  recycUng  centers  for, 
the  redistribution  of  assistive 
technology  devices  and  equipment  that 
may  include  device  and  equipment 
loans,  rentals,  or  gifts. 

(b)  Support  activities  to — 

(1)  Identify  and  coordinate  Federal 
and  State  poUcies,  resources,  and 
services,  relating  to  the  provision  of 
assistive  technology  devices  and 
assistive  technology  services,  including 
entering  into  interagency  agreements; 

(2)  Convene  interagency  work  groups 
to  enhance  pubUc  funding  options  and 
coordinate  access  to  funding  for 
assistive  technology  devices  and 
assistive  technology  services  for 
individuals  with  disabiUties  of  all  ages, 
with  special  attention  to  the  issues  of 
transition  (such  as  transition  from 
school  to  work,  and  transition  from 
participation  in  programs  under  part  H 
of  the  Individuals  with  DisabiUties 
Education  Act  (20  U.S.C.  1471  et  seq.), 
to  participation  in  programs  imder  part 
B  of  such  Act  (20  U.S.C.  1411  et  seq.)) 
home  use,  and  individual  involvement 
in  the  identification,  planning,  use. 
deUvery,  and  evaluation  of  such  devices 
and  services;  or 

(3)  Dociunent  and  disseminate 
information  about  interagency  activities 
that  promote  coordination  with  respect 
to  assistive  technology  devices  and 


assistive  technology  services,  including 
evidence  of  increased  participation  of 
State  and  local  special  education, 
vocational  rehabihtation,  and  State 
medical  assistance  agencies  and 
departments. 

(c)  Carry  out  activities  to  encourage 
the  creation  or  maintenance  of,  support, 
or  provide  assistance  to,  statewide  and 
community-based  organizations,  or 
systems,  that  provide  assistive 
technology  devices  and  assistive 
technology  services  to  individuals  with 
disabilities  or  that  assist  individuals 
with  disabilities  in  using  assistive 
technology  devices  or  assistive 
technology  services.  The  activities  may 
include  outreach  to  consimier 
organizations  and  groups  in  the  State  to 
coordinate  the  activities  of  the 
organizations  and  groups  with  efforts 
(including  self-help,  support  groups, 
and  peer  mentoring)  to  assist 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
or  authorized  representatives,  to  obtain 
funding  for,  and  access  to,  assistive 
technology  devices  and  assistive 
technology  services. 

(d)  Pay  for  expenses,  including  travel 
expenses,  and  services,  including 
services  of  qualified  interpreters, 

'readers,  and  personal  assistants  services 
that  may  be  necessary  to  ensure  access 
to  the  comprehensive  statewide  program 
of  technology-related  assistance  by 
individuals  with  disabilities  who  are 
determined  by  the  State  to  be  in 
financial  need.  The  expenses  must  be 
incurred  by  participants  in  activities 
associated  with  the  state  technology 
prora'am. 

(ej  Conduct  a  statewide  needs 
assessment  that  may  be  based  on  data  in 
existence  on  the  date  on  which  the 
assessment  is  initiated  and  may 
include — 

(1)  Estimates  of  the  numbers  of 
individuals  with  disabilities  within  the 
State,  categorized  by  residence,  type  and 
extent  of  disabiUties,  age,  race,  gender, 
and  ethnicity; 

(2)  In  the  case  of  an  assessment 
carried  out  imder  a  development  grant, 
a  description  of  efforts,  during  the  fiscal 
year  preceding  the  first  fiscal  year  for 
which  the  State  received  a  grant,  to 
provide  assistive  technology  devices 
and  assistive  technology  services  to 
individuals  with  disabilities  within  the 
State,  including — 

(i)  The  nimiTOr  of  individuals  with 
disabilities  who  received  appropriate 
assistive  technology  devices  and 
assistive  technology  services;  and 

(ii)  A  description  of  the  devices  and 
services  provided; 

(3)  Information  on  the  number  of 
individuals  with  disabiUties  who  are  in 


need  of  assistive  technology  devices  and 
assistive  technology  services,  and  a 
description  of  the  devices  and  services 
needed; 

(4)  Information  on  the  cost  of 
providing  assistive  technology  devices 
and  assistive  technology  services  to  all 
individuals  with  disabilities  within  the 
State  who  need  such  devices  and 
services; 

(5)  A  description  of  State  and  local 
public  resources  and  private  resources 
(including  insurance)  that  are  available 
to  establish  a  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance; 

(6)  Information  identifying  Federal 
and  State  laws,  regulations,  policies, 
practices,  procedures,  and 
organizational  structures,  that  facilitate 
or  interfere  with  the  operation  of  a 
consumer  responsive  comprehensive 
statewide  program  of  technology  related 
assistance; 

(7)  A  description  of  the  procurement 
policies  of  the  State  and  the  extent  to 
which  such  policies  will  ensure,  to  the 
extent  practicable,  that  assistive 
technology  devices  purchased,  leased, 
or  otherwise  acquired  with  assistance 
made  available  through  a  development 
or  extension  grant  under  this  part  are 
compatible  with  other  technology 
devices,  including  technology  devices 
designed  primarily  for  use  by — 

(i)  Individuals  who  are  not 

individuals  with  disabilities: 
(ii)  Individuals  who  are  elderly;  or 
(iii)  Individuals  with  particular 

disabilities;  and 

(8)  Information  resulting  from  an 
inquiry  about  whether  a  State  agency  or 
task  force  (composed  of  individuals 
representing  the  State  and  individuals 
representing  the  private  sector)  should 
study  the  practices  of  private  insurance 
companies  holding  licenses  within  the 
State  that  offer  health  or  disability 
insurance  poUcies  under  which  an 
individual  may  obtain  reimbursement 
for— 

(i)  The  purchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices;  or 

(ii)  The  use  of  assistive  technology 
services. 

(f)  Support — 

(l)(i)  A  pubUc  awareness  program 
designed  to  provide  information  relating 
to  the  availability  and  efficacy  of 
assistive  technology  devices  and 
assistive  technology  services  for — 

(A)  Individuals  with  disabiUties  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(B)  Individuals  who  work  for  public 
agencies,  or  for  private  entities 


(including  insurers),  that  have  contact 
with  individuals  with  disabilities; 

(C)  Educators  and  related  services 
personnel; 

(D)  Technology  experts  (including 
enginfwrs); 

(E)  Employers;  and 

(F)  Other  appropriate  individuals  and 
entities;  or 

(ii)  Establish  and  support  the  program 
if  no  such  program  exists 

(2)  A  public  awareness  program  that 
may  include  the — 

(i)  Development  and  dissemination  of 
information  relating  to  the — 

(A)  Nature  of  assistive  technology 
devices  and  assistive  technology 
services; 

(B)  Appropriateness,  cost,  and 
availability  of,  and  access  to,  assistive 
technology  devices  and  assistive 
technology  services;  and 

(C)  Efficacy  of  assistive  technologv 
devices  and  assistive  technologv 
services  with  respect  to  enhancing  the 
capacity  of  individuals  with  disabilities; 

(ii)  Development  of  procedures  for 
providing  direct  communication  among 
public  providers  of  assistive  technology 
devices  and  assistive  technology 
services  and  between  public  providers 
and  private  providers  of  devices  and 
services  (including  employers);  and 

(iii)  Development  and  dissemination 
of  information  relating  to  the  use  of  the 
program  by  individuals  with  disabilities 
and  their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  professionals  who  work 
in  a  field  related  to  an  activity  descrilx^d 
in  this  section,  and  other  appropriate 
individuals. 

(g)  Carn,'  out  directly,  or  may  provide 
support  to  a  public  or  private  enlitv  to 
carry  out.  training  and  technical 
assistance  activities  that — 

(l)(i)  Are  provided  for  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  and 
authorized  representatives,  and  other 
appropriate  individuals;  and 

(ii)  May  include — 

(A)  Training  in  the  use  of  assistive 
technology  devices  and  assistive 
technology  services; 

(B)  The  development  of  written, 
materials,  training,  and  technical 
assistance  describing  the  means  by 
which  agencies  consider  the  needs  of  an 
individual  with  a  disability  for  assistive 
technology  devices  and  assistive 
technology  services  in  developing,  for 
the  individual,  any  individualized 
education  program  described  in  section 
614(a)(5)  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1414(a)(5)).  any  individualized  written 
rehabilitation  program  described  in 
section  102  of  the  Rehabilitation  Act  of 
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1973  (29  U.S.C  722),  any  individualized 
&mily  service  plan  described  in  section 
677  of  the  Individuals  with  Disabilities 
Education  Act  (20  U.S.C.  1477),  and  any 
othn  individualized  plans  or  programs; 

(C)  Training  regarding  the  rights  of  the 
perstms  described  in  paragraph  (f)(l)(i) 
of  this  section  to  assistive  tedmology 
devices  and  assistive  technology 
services  under  any  law  other  than  this 
Act.  to  promote  fuller  independence, 
productivity,  and  inclusion  in  and 
integration  Into  society  of  such  persons; 
and 

(D)  Training  to  increase  consumer 
participation  in  the  identification, 
planning,  use,  delivery,  and  evaluation 
of  assistive  technology  devices  and 
assistive  technology  services;  and 

(2)(i)  Enhance  the  assistive  technology 
skills  and  competencies  of — 

(A)  Individuals  who  work  for  pubUc 
agencies  or  for  private  entities 
(including  insurers)  that  have  contact 
with  individuals  with  disabiUties; 

(6)  Educators  and  related  services 
personnel; 

(C)  Technology  experts  (including 

T'aeers); 
)  Employers;  and 

(E)  Other  appropriate  personnel;  and 
(ii)  Include  taking  actions  to  faciUtate 

the  development  of  standards,  or.  when 
appropriate,  the  appUcation  of 
standards,  to  ensure  the  availability  of 
qualified  personnel. 

(h)  Support  the  compilation  and 
evaluation  of  appropriate  data  related  to 
a  program  described  in  §  345.1. 

(i)(l)  Develop,  operate,  or  expand  a 
system  for  pubUc  access  to  information 
concerning  an  activity  carried  out  imder 
another  paragraph  of  this  section, 
including  information  about  assistive 
technology  devices  and  assistive 
technology  services,  funding  sources 
and  costs  of  assistance,  and  Individuals, 
organizations,  and  agencies  capable  of 
carrying  out  such  an  activity  for 
individuals  with  disabilities.  "^ 

(2)  Access  to  the  system  may  be 
provided  through  community-based 
entities,  including  public  libraries, 
centers  for  independent  living  (as 
defined  in  section  702(1)  of  the 
RehaUHitation  Act  of  1973  (29  U.S.C. 
796a(l)),  and  community  rehabilitation 
programs,  as  defined  in  section  7(25)  of 
such  Act  (29  U.S.C.  706(25)). 

(3)  In  developing,  operating,  or 
expanding  a  system  described  in 
paragraph  (i)(l)  of  this  section,  the  State 
may — 

(i)  Develop,  compile,  and  categorize 
print,  large  print,  braille,  audio,  and 
video  materials,  computer  disks, 
compact  discs  (including  compact  discs 
formatted  with  read-only  memory), 
information  that  can  be  used  in 


telephone-based  information  systems, 
and  other  media  as  technological 
innovation  may  make  appropriate;  - 

(ii)  Identify  and  classify  existing 
funding  sources,  and  the  conditions  of 
and  criteria  for  access  to  such  sources, 
including  any  funding  mechanisms  or 
strategies  developed  by  the  State; 

(iii)  Identify  existing  support  groups 
and  systems  designed  to  help 
individuals  with  disabilities  make 
effective  use  of  an  activity  carried  out 
under  another  paragraph  of  this  section; 
and 

(iv)  Maintain  a  record  of  the  extent  to 
which  citizens  of  the  State  use  or  make 
inquiries  of  the  system  established  in 
paragraph  (i)(l)  of  this  section,  and  of. 
the  nature  of  inquiries. 

(4)  The  information  system  may  be 
organized  on  an  interstate  basis  or  as 
part  of  a  regional  consortium  of  States 
in  order  to  facilitate  the  estabUshment  of 
compatible,  linked  information  systems. 

(j)(l)  The  State  may  enter  into 
cooperative  agreements  with  other 
States  to  expand  the  capacity  of  the 
States  involved  to  assist  individuals 
with  disabilities  of  all  ages  to  learn 
about,  acquire,  use,  maintain,  adapt,  and 
upgrade  assistive  technology  devices 
and  assistive  technology  services  that 
individuals  need  at  home,  at  school,  at 
work,  or  in  other  environments  that  are 
part  of  daily  Uving. 

(2)  The  State  may  operate  or 
participate  in  a  computer  system 
through  which  the  State  may 
electronically  communicate  with  other 
States  to  gain  technical  assistance  in  a 
timely  fashion  and  to  avoid  the 
duplication  of  efforts  already 
undertaken  in  other  States. 

(k)  Support  the  establishment  or 
continuation  of  partnerships  and 
cooperative  initiatives  between  the 
public  sector  and  the  private  sector  to 
promote  the  greater  participation  by 
business  and  industry  in  the — 

(1)  Development,  demonstration,  and 
dissemination  of  assistive  technology 
devices;  and 

(2)  Ongoing  provision  of  information 
about  new  products  to  assist  individuals 
with  disabilities. 

(1)  Provide  advocacy  services. 

(m)  Utilize  amounts  made  available 
through  development  and  extension 
grants  for  any  systems  change  and 
advocacy  activities,  other  than  the 
activities  described  in  another 
paragraph  of  this  section,  that  are 
necessary  for  developing,  implementing, 
or  evaluating  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(n)(l)  Accomplish  the  pxuposes  in 
§  345.2(b)  and  (c). 


(Authority:  29  U.S.C.  2201(b)  and  2211(b): 
Sections  2(b)(2),  2(b)(3)  and  101(b)  of  the  Act) 

Subpart  C— How  Does  a  State  Apply 
for  a  Grant? 

§345.30   What  is  the  content  of  an 
application  for  a  development  grant? 

(a)  AppUcants  for  development  grants 
under  this  program  shall  include  the 
following  information  in  their 
appUcations: 

(1)  Information  identifying  the  lead 
agency  designated  by  the  Governor 
under  §  345.4  and  the  evidence 
described  in  §  345.6(b). 

(2)  A  description  of  the  nature  and 
extent  of  involvement  of  various  State 
agencies,  including  the  State  insurance 
department,  in  the  preparation  of  the 
application  and  the  continuing  role  of 
each  agency  in  the  development  and 
implementation  of  the  consiuner- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance,  including  the  identification 
of  the  available  resources  and  financial 
responsibility  of  each  agency  for  paying 
for  assistive  technology  devices  and 
assistive  technology  services. 

(3)(i)  A  description  of  procedures  that 
provide  for — 

(A)(1)  The  active  involvement  of 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives,  and 
other  appropriate  individuals,  in  the 
development,  implementation,  and 
evaluation  of  the  program;  and 

(2)  To  the  maximum  extent 
appropriate,  the  active  involvement  of 
individuals  with  disabiUties  who  use 
assistive  technology  devices  or  assistive 
technology  services,  in  decisions 
relating  to  such  devices  and  services; 
and 

(B)  Mechanisms  for  determining 
consumer  satisfaction  and  participation 
of  individuals  with  disabiUties  who 
represent  a  variety  of  ages  and  types  of 
disabiUties,  in  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(ii)  A  description  of  the  nature  and 
extent  of  the — 

(A)  Involvement,  in  the  designation  of 
the  lead  agency  under  §  345.4,  and  in 
the  development  of  the  appUcation,  of— 

[1]  Individuals  with  disabiUties  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(2)  Other  appropriate  individuals  who 
are  not  employed  by  a  State  agency;  and 

(3)  Organizations,  providers,  and 
interested  parties,  in  the  private  sector, 
and 

(B)  Continuing  role  of  the  individuals 
and  entities  described  in  paragraph 


(a)(3)(ii)(A)  of  this  section  in  the 
program. 

(4)  A  tentative  assessment  of  the 
extent  of  the  need  of  individuals  with 
disabilities  in  the  State,  including 
individuals  fiom  underrepresented 
populations  or  rural  populations  for  a 
statewide  program  of  technology-related 
assistance  and  a  description  of  previous 
efforts  and  efforts  continuing  on  the 
date  of  the  application  to  develop  a 
consiuner-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(5)  A  description  of  State  resources 
and  other  resources  (to  the  extent  this 
information  is  available)  that  are 
available  to  commit  to  the  development 
of  a  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(6)  Information  on  the  program  with 
respect  to  the — 

(i)  Goals  and  objectives  of  the  State  for 
the  program; 

(ii)  Systems  change  and  advocacy 
activities  that  the  State  plans  to  carry 
out  under  the  program;  and 

(iii)  Expected  outcomes  of  the  State 
for  the  program,  consistent  with  the 
purposes  described  in  §  345.2(a). 

(7)(i)  A  description  of  the  data 
collection  system  used  for  compiling 
information  on  the  program,  consistent 
with  requirements  established  by  the 
Secretary  for  systems,  and,  when  a 
national  classification  system  is 
developed  pursuant  to  section  201  of 
the  Act,  consistent  with  the 
classification  system;  and 

(ii)  Procedures  that  will  be  used  to 
conduct  evaluations  of  the  program. 

(8)  A  description  of  the  policies  and 
procedures  governing  contracts,  grants, 
and  other  arrangements  with  public 
agencies,  private  nonprofit 
organizations,  and  other  entities  or 
individuals  for  the  purpose  of  providing 
assistive  technology  devices  and 
assistive  technology  services  consistent 
with  this  part. 

(b)  Applicants  for  development  grants 
shall  include  the  foUowing  assurances 
in  their  applications: 

(l)(i)  An  assurance  that  the  State  will 
use  funds  from  a  development  or 
extension  grant  to  accomplish  the 
purposes  described  in  §  345.2(a)  and  the 
goals,  objectives,  and  outcomes 
described  in  paragraph  •{a)(6)  of  this 
section,  emd  to  carry  out  the  systems 
change  and  advocacy  activities 
described  in  paragraph  (a)(6)(ii)  of  this 
section,  in  a  manner  that  is  consumer- 
responsive. 

(ii)  An  assurance  that  the  State,  in 
carrying  out  systems  change  and 
advocacy  activities,  shall  carry  out  the 
following  activities,  unless  the  State 


demonstrates  through  the  progress 
reports  required  imder  §  345.50  that 
significant  progress  has  been  made  in 
the  development  and  implementation  of 
a  consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  and  that  other  systems 
change  and  advocacy  activities  will 
increase  the  likelihood  that  the  program 
will  accomplish  the  purposes  described 
in  §  345.2(a): 

(A)  The  development, 
implementation,  and  monitoring  of 
State,  regional,  and  local  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures,  that  will  improve  access  to, 
provision  of,  funding  for,  and  timely 
acquisition  and  delivery  of,  assistive 
technology  devices  and  assistive 
technology  services; 

(B)  The  development  and 
implementation  of  strategies  to 
overcome  barriers  regarding  access  to, 
provision  of,  and  funding  for,  such 
devices  and  services,  with  priority  for 
identification  of  barriers  to  funding 
through  State  education  (including 
special  education)  services,  vocational 
rehabilitation  services,  and  medical 
assistance  services  or,  as  appropriate, 
other  health  and  human  services,  and 
with  particular  emphasis  on  overcoming 
barriers  for  underrepresented 
populations  and  rural  populations; 

(C)  Coordination  of  activities  among 
State  agencies,  in  order  to  facilitate 
access  to,  provision  of,  and  funding  for. 
assistive  technology  devices  and 
assistive  technology  services; 

(D)  The  development  and 
implementation  of  strategies  to 
empower  individuals  with  disabilities 
and  their  family  members,  guardians, 
advocates,  and  authorized 
representatives,  to  successfully  advocate 
for  increased  access  to,  funding  for,  and 
provision  of,  assistive  technology 
devices  and  assistive  technology 
services,  and  to  increase  the 
participation,  choice,  and  control  of 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives  in  the 
selection  and  procurement  of  assistive 
technology  devices  and  assistive 
technology  services; 

(E)  The  provision  of  outreach  to 
underrepresented  populations  and  rural 
populations,  including  identifying  and 
assessing  the  needs  of  such  populations, 
providing  activities  to  increase  the 
accessibility  of  services  to  such 
populations,  training  representatives  of 
such  populations  to  become  service 
providers,  and  training  staff  of  the 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 


assistance  to  work  with  such 
populations:  and 

(f)  The  development  and 
implementation  of  strategies  to  ensure 
timely  acquisition  and  delivery  of 
assistive  technology  devices  and 
assistive  technology  services, 
particularly  for  children. 

(2)  An  assurance  that  the  State  will 
conduct  an  annual  assessment  of  the 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  in  order  to  determine — 

(i)  The  extent  to  which  the  State's 
goals  and  objectives  for  systems  change 
and  advocacy  activities,  as  identified  in 
the  State  plan  under  paragraph  (a)(6)  of 
this  section,  have  been  achieved;  and 

(ii)  The  areas  of  need  that  require 
attention  in  the  next  year. 

(3)  An  assurance  that  amounts 
received  under  the  grant  will  be 
expended  in  accordance  with  the 
provisions  of  this  part: 

(4)  An  assurance  that  amounts 
received  under  the  grant — 

(i)  Will  be  used  to  supplement 
amounts  available  from  other  sources 
that  are  expended  for  technology-related 
assistance,  including  the  provision  of 
assistive  technology  devices  and 
assistive  technology  services:  and 

(ii)  Will  not  be  used  to  pay  a  financial 
obligation  for  technology-related 
assistance  (including  the  pronsion  of 
assistive  technology  devices  or  assistive 
technology  ser\ices)  that  would  have 
been  paid  with  amounts  available  from 
other  sources  if  amounts  under  the  grant 
had  not  been  available,  unless — 

(A)  The  payment  is  made  only  to 
prevent  a  delay  in  the  receipt  of 
appropriate  technology-related 
assistance  (including  the  provision  of 
assistive  technology  devices  or  assistive 
technology  ser\ices)  by  an  individual 
with  a  disability:  and 

(B)  The  entity  or  agency  responsible 
subsequently  reimburses  the 
appropriate  account  with  respect  to 
programs  and  activities  under  the  grant 
in  an  amount  equal  to  the  amount  of  the 
pavment: 

(5)  An  assurance  that — 

(i)  A  public  agency  shall  control  and 
administer  amounts  received  under  the 
grant:  and 

(ii)  ^  public  agency  or  an  individual 
with  a  disability  shall — 

(A)  Hold  title  to  property  purchased 
with  such  amounts:  and 

(B)  Administer  such  property. 

(6)  .^n  assurance  that  the  State  will — 
(i)  Prepare  reports  to  the  StH;rptar)  in 

the  form  and  containing  information 
required  by  the  Secrelar>  to  carry  out 
the  Secretary 's  functions  under  this 
part:  and 

(ii)  Keep  records  and  allow  access  to 
records  as  the  Secretary  ma\  require  to 
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ensure  the  correctness  and  verification 
of  information  provided  to  the  Secretary 
under  this  paragraph  of  this  section. 

(7)  An  assurance  that  amounts 
received  under  the  grant  will  not  be 
conuningled  with  State  or  other  funds; 

(8)  An  assurance  that  the  State  will 
adopt  fiscal  control  and  accounting 
prooedures  as  may  be  necessary  to 
ensure  proper  disbiusement  of  an 
accounting  for  amounts  received  under 
the  grant: 

(9)  An  assurance  that  the  State  will — 
(i)  Make  available  to  Individuals  with 

disabilities  and  their  £amily  members, 
guardians,  advocates,  or  authorized 
representatives  information  concerning 
technology-related  assistance  in  a  form 
that  will  allow  individuals  to  effectively 
use  the  information;  and 

(ii)  hi  preparing  information  for 
dissemination,  consider  the  media- 
related  needs  of  individuals  with 
disabihties  who  have  sensory  and 
cognitive  limitations  and  consider  the 
use  of  auditory  materials,  including 
audio  cassettes,  visual  materials, 
including  video  cassettes  and  video 
discs,  and  braille  materials. 

(10)  An  assurance  that,  to  the  extent 
pmcticiBble,  technology-related 
assistance  made  available  with  amounts 
received  imder  the  grant  will  be 
equitably  distributed  among  all 
geographical  areas  of  the  State; 

(11)  An  assurance  that  the  lead  agency 
will  have  the  authority  to  use  funds 
made  available  throu^  a  development 
or  extension  grant  to  comply  with  the 
requirements  of  this  part,  including  the 
abiUty  to  hire  qualified  staff  necessary 
to  carry  out  activities  under  the 
program; 

(12)(i)  An  assurance  that  the  State  will 
annually  provide,  fromihe  funds  made 
available  to  the  State  through  a 
development  or  extension  grant  imder 
this  part,  an  amount  calculated  in 
accordance  with  section  102(f)(4)  of  the 
Act  in  order  to  make  a  grant  to,  or  enter 
into  a  contract  with — 

(A)  An  entity  to  support  protection 
and  advocacy  services  through  the 
systems  established  to  provide 
protection  and  advocacy  under  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C.  6080 

et  seq.),  the  Protection  and  Advocacy  for 
Mentally  111  hidividuals  Act  (42  U.S.C. 
10801  et  seq.),  and  section  509  of  the 
RehabiUtation  Act  of  1973  (29  U.S.C. 
794e);  or 

(B)  An  entity  described  in 
§  345.55(a)(1). 

(ii)  The  State  need  not  provide  the 
assurance  in  paragraph  (b)(12)(i)  of  this 
section,  if  the  State  requests  in  its 
annual  progress  report  or  first  or  second 
extension  application,  as  applicable. 


that  the  Secretary  annually  reserve,  from 
the  funds  made  available  for  a 
development  or  extension  grant,  an 
amount  calculated  in  accordance  with 
section  102(f)(4)  of  the  Act,  in  order  for 
the  Secretary  to  make  a  grant  to  or  enter 
into  a  contract  with  a  system  to  support 
protection  and  advocacy  services. 

(13)  An  assurance  that  the  State — 
(i)  Will  develop  and  implement 

strategies  for  including  personnel 
training  regarding  assistive  technology 
within  existing  Federal-  and  State- 
funded  training  initiatives,  in  order  to 
enhance  a.ssistive  technology  skills  and 
competencies;  and 
(ii)  Will  document  the  training; 

(14)  An  assurance  that  the  percentage 
of  the  funds  received  under  the  grant 
that  is  used  for  indirect  costs  (as  defined 
in  0MB  Circular  A-87  incorporated  by 
reference  in  34  CFR  80.22(b))  shall  not 
exceed  10  percent  of  the  total  amount  of 
the  grant;  and 

(15)  An  assurance  that  the  lead  agency 
will  coordinate  the  activities  funded 
through  a  development  or  extension 
grant  under  this  part  with  the  activities 
carried  out  by  coimcils  within  the  State, 
including — 

(i)  Any  council  or  commission 
specified  in  the  assurance  provided  by 
the  State  in  accordance  with  section 
101(a)(36)  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  721(a)(36)); 

(ii)  The  Statewide  Independent  Living 
Council  established  under  section  705 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  796d)); 

(iii)  The  advisory  panel  established 
under  section  613(a)(12)  of  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1413(a)(12)): 

(iv)  The  State  Interagency 
Coordinating  Council  established  under 
section  682  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1482)); 

(v)  The  State  Planning  Council 
described  in  section  1 24  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (20  U.S.C.  6024); 

(vi)  The  State  mental  health  planning 
council  established  under  section  1914 
of  the  Public  Health  Service  Act  (42 
U.S.C.  300X-3}; 

(vii)  Any  council  established  under 
section  204,  206(g)(2)(A),  or  712(a)(3)(H) 
of  the  Older  Americans  Act  of  1965  (42 
U.S.C.  3015.  3017(g)(2)(A).  or 
3058g(a)(3)(H)). 

(16)  An  assurance  that  there  will  be 
coordination  between  the  activities 
funded  through  the  grant  and  other 
related  systems  change  and  advocacy 
activities  funded  by  either  Federal  or 
State  sources. 

(c)  Applicants  for  development  grants 
shall  provide  any  other  related 


information  and  assurances  that  the 
Secretary  may  reasonably  reqtiire. 

(Authority:  29  U.S.C  2212(e);  Section  102(e] 
of  the  Act) 

345.31    What  is  the  content  Of  an 
applieatkMi  for  an  extension  grant? 

A  State  that  seeks  an  extension  grant 
shall  include  the  following  in  an 
apphcation:  , 

(a)  The  information  and  assurances 
described  in  §  345.30,  except  the 
preliminary  needs  assessment  described 
in  §  345.30(a)(4). 

Cb)  A  description  of  the  following:    - 

(1)  The  neeas  relating  to  technology- 
related  assistance  of  individuals  with 
disabihties  (including  individuals  from 
imderrepresented  populations  or  rural 
populations)  and  their  fiamily  members, 
guardians,  advocates,  or  authorized 
representatives,  and  other  appropriate 
individuals  within  the  State. 

(2)  Any  problems  or  gaps  that  remain 
with  the  development  and 
implementation  of  a  consvuner- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance  in  the  State. 

(3)  The  strategies  that  the  State  will 
pursue  during  the  grant  period  to 
remedy  the  problems  or  gaps  with  the 
development  and  implementation  of  a 
program. 

(4)  Outreach  activities  to  be 
conducted  by  the  State,  including 
dissemination  of  information  to  eligible 
populations,  with  special  attention  to 
imderrepresented  populations  and  rural 
populations. 

(5)(i)  The  specific  systems  change  and 
advocacy  activities  described  in 
§  345.20  (including  the  activities 
described  in  §  345.30(b)(1))  carried  out 
under  the  development  grant  received 
by  the  State,  or.  in  the  case  of  an 
application  for  a  second  extension  grant, 
imder  an  initial  extension  grant  received 
by  the  State  under  this  section, 
including — 

(A)  A  description  of  systems  change 
and  advocacy  activities  that  were 
undertaken  to  produce  change  on  a 
permanent  basis  for  individuals  with 
disabihties  of  all  ages; 

(B)  A  description  of  activities 
undertaken  to  improve  the  involvement 
of  individuals  with  disabilities  in  the 
program,  including  training  and 
technical  assistance  efforts  to  improve 
individual  access  to  assistive  technology 
devices  and  assistive  technology 
services  as  mandated  under  other  laws 
and  regulations  in  effect  on  the  date  of 
the  apphcation,  and  including  actions 
undertaken  to  improve  the  participation 
of  imderrepresented  populations  and 
rural  populations,  such  as  outreach 
efforts;  and 


(C)  An  evaluation  of  the  impact  and 
results  of  the  activities  described  in 
paragraph  (b)(5)(i)(A)  and  (B)  of  this 
section. 

(ii)  The  relationship  of  systems 
change  and  advocacy  activities  to  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(iii)  The  progress  made  toward  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(6)(i)  In  the  case  of  an  application  for 
an  initial  extension  grant,  a  report  on 
the  hearing  described  in  §  345.8(a)(2)  or. 
in  the  case  of  an  application  for  a 
second  extension  grant,  a  report  on  the 
hearing  described  in  §  345.8(b)(2). 

(ii)  A  description  of  State  actions, 
other  than  a  hearing,  designed  to 
determine  the  degree  of  satisfaction  of 
individuals  with  disabilities,  and  their 
family  members,  guardians,  advocates, 
or  authorized  representatives,  public 
service  providers  and  private  service 
providers,  educators  and  related  service 
providers,  technology  experts  (including 
engineers),  employers,  and  other 
appropriate  individuals  and  entities 
with — 

(A)  The  degree  of  their  ongoing 
involvement  in  the  development  and 
implementation  of  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance; 

(B)  The  specific  systems  change  and 
advocacy  activities  described  in 

§  345.20  (including  the  activities 
described  in  §  345.30(b)(1))  carried  out 
by  the  State  under  the  development 
grant  or  the  initial  extension  grant; 

(C)  Progress  made  toward  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance;  and 

(D)  The  abihty  of  the  lead  agency  to 
carry  out  the  activities  described  in 

§  345.6(b). 

(c)  A  summary  of  any  comments 
received  concerning  the  issues 
described  in  paragraph  (b)(6)  of  this 
section  and  response  of  the  State  to  such 
comments,  soUcited  through  a  pubhc 
hearing  or  through  other  means,  from 
individuals  affected  by  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance,  including — 

(1)  Individuals  vnth  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(2)  Pubhc  service  providers  and 
private  service  providers; 


(3)  Educators  and  related  services 
personnel; 

(4)  Technology  experts  (including 
engineers); 

(5)  Employers;  and 

(6)  Other  appropriate  individuals  and 
entities. 

(d)  An  assurance  that  the  State,  any 
recipient,  and  any  subrecipient  of  funds 
made  available  to  the  State  under  the 
Act  will  comply  with  guidelines 
established  under  section  508  of  the 
Rehabihtation  Act  of  1973  (29  U.S.C. 
794d). 

(e)(1)  A  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State; 

(2)  Evidence  of  ongoing  negotiations 
with  an  entity  to  provide  protection  and 
advocacy  services,  if  the  State  has  not 
yet  entered  into  a  grant  or  contract;  or 

(3)  A  request  that  the  Secretary  enter 
into  a  grant  agreement  with  an  entity  to 
provide  protection  and  advocacy 
services,  pursuant  to  §  345.30(b)(12)(ii). 

(Authority:  29  U.S.C.  2213  (d)  and  (e); 
Section  103  (d)  and  (e)  ofthe  Act). 

Sut>part  D— How  Does  the  Secretary 
Malie  a  Grant? 

§  345.40    How  does  the  Secretary  evaluate 
an  application  for  a  development  grant 
under  this  program? 

The  Secretary  evaluates  each 
application  using  the  selection  criteria 
in  34  CFR  75.210. 

(Authority:  29  U.S.C.  2212(a);  Section  102(a) 
of  the  Act) 

§  345.41    What  other  factors  does  the 
Secretary  talte  into  consideration  in  making 
development  grant  awards  under  this 
program? 

In  making  development  grants  under 
this  program,  the  Secretary  takes  into 
consideration,  to  the  extent  feasible — 

(a)  Achieving  a  balance  among  States 
that  have  differing  levels  of 
development  of  consumer-responsive 
comprehensive  statewide  programs  of 
technology-related  assistance;  and 

(b)  Achieving  a  geographically 
equitable  distribution  of  the  grants. 

(Authority:  29  U.S.C.  2212(c);  Section  102(c) 
of  the  Act) 

S  345.42    What  is  the  review  process  for  an 
application  for  an  extension  grant? 

(a)  The  Secretary  may  award  an  initial 
extension  grant  to  any  State  that — 

(1)  Provides  the  evidence  described  in 
§  345.6(b)  and  makes  the  demonstration 
described  in  paragraph  (a)(2)  of  this 
section; 

(2)  Demonstrates  that  the  State  has 
made  significant  progress,  and  has 
carried  out  systems  change  and 
advocacy  activities  that  have  resulted  in 


significant  progress,  toward  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  consistent  with  this  part;  and 
(3)  Holds  a  public  hearing  in  the  thin! 
year  of  a  program  carried  out  under  a 
development  grant,  after  providing 
appropriate  and  sufficient  notice  to 
allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 

(b)  The  Secretary  may  award  a  second 
extension  grant  to  any  State  that-(l) 
Provides  the  evidence  described  in 

§  345.6(b)  and  makes  the  demonstration 
described  in  paragraph  (a)(2)  of  this 
section; 

(2)  Describes  the  steps  the  State  has 
taken  or  will  take  to  continue  on  a 
permanent  basis  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance  with  the  ability  to  maintain, 
at  a  minimum,  the  outcomes  achieved 
by  the  systems  change  and  advocacy 
activities; 

(3)  Identifies  future  funding  options 
and  commitments  for  the  program  from 
the  public  and  private  sector  and  the 
key  individuals,  agencies,  and 
organizations  to  be  involved  in,  and  to 
direct  future  efforts  of,  the  program;  and 

(4)  Holds  a  pubhc  hearing  in  the 
second  year  of  a  program  carried  out 
under  an  initial  extension  grant,  after 
providing  appropriate  and  sufficient 
notice  to  allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 

(c)  In  making  any  award  to  a  State  for 
a  second  extension  grant,  the  Secretary 
makes  an  award  contingent  on  a 
determination,  based  on  the  on-site  visit 
in  §  345.53.  that  the  State  is  making 
significant  progress  toward 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  except  where  the  Secretary 
determines  that  the  on-site  visit  is 
uimecessary.  If  the  Secretary  determines 
that  the  State  is  not  making  significant 
progress,  the  Secretary  may  take  an 
action  described  in  §  345.61. 

(Authority:  29  U.S.C.  2213  (b)  and  (e)  and 
2215(a)(2'):  Section  103  (b)  and  (e)  and 
105(a)(2)  of  the  Act) 

§  345.43    What  priorities  does  the  Secretary 
establish? 

(a)  The  Secretary  gives,  in  each  of  the 
2  fiscal  years  succeeding  the  fiscal  year 
in  which  amounts  are  first  appropriated 
for  carrying  out  development  grants, 
priority  for  funding  to  States  that 
received  development  grants  under  this 
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part  dming  the  fiscal  year  preceding  the 
fiscal  year  concerned. 

(b)  For  States  that  are  applying  for 
initial  extension  grants,  the  Secretary 
gives,  in  any  fiscal  year,  priority  to 
States  that  received  initial  extension 
grants  during  the  fiscal  year  preceding 
the  fiscal  year  concerned. 

(c)  The  Secretary  may  estabUsh  other 
appropriate  priorities  under  the  Act. 

(Authority:  29  U.S.C  2212(b)(4)  and  2213(c): 
Section  102(b)(4)  and  103(c)  of  the  Act) 

Subpart  E— What  Conditions  Must  Be 
Mpt  Aftaf  an  Award? 

§946.50   What  are  the  reporting 
requlranMnts  for  the  redpleiits  of 
dcvetopment  and  extension  grants? 

(a)  States  receiving  development  and 
extension  grants  shall  submit  annually 
to  the  Secretary  a  report  that  documents 
significant  progress  in  developing  and 
implementing  a  consiuner-responsive 
comprehensive  statewide  program  of 
technology-related  assistance        | 
documenting  the  following: 

(1)  The  progress  the  State  has  made, 
as  determined  in  the  State's  annual 
assessment  (consistent  with  the 
guidelines  established  by  the  Secretary 
tmder  §  345.51]  in  achieving  the  State's 
goals,  obiectives,  and  outcomes  as 
identified  in  the  State's  application,  and 
areas  of  need  that  reqtiire  attention  in 
the  next  year,  including  unanticipated 
problems  with  the  achievement  of  the 
goals,  objectives,  and  outcomes 
described  in  the  apphcation,  and  the 
activities  the  State  has  imdertaken  to 
rectify  these  problems. 

(2)  The  systems  change  and  advocacy 
activities  carried  out  by  the  State 
including — 

(i)  An  analysis  of  the  laws, 
regulations,  poUcies,  practices, 
procedures,  and  organizational  structiue 
that  the  State  has  changed,  has 
attempted  to  change,  or  will  attempt  to 
change  during  the  next  year,  to  facilitate 
and  increase  timely  access  to,  provision 
of,  or  funding  for,  assistive  technology 
devices  and  assistive  technology 
services;  and 

(ii)  A  description  of  any  written 
pohcies  and  procedures  that  the  State 
has  developed  and  implemented 
regarding  access  to,  provision  of,  and 
funding  for,  assistive  technology  devices 
and  assistive  technology  services, 
particularly  pohcies  and  procedures 
regarding  access  to,  provision  of,  and 
funding  for,  such  devices  and  services 
under  education  (including  special 
education),  vocational  rehabihtation, 
and  medical  assistance  programs. 

(3)  Tlie  degree  of  involvement  of 
various  State  agencies,  including  the 
State  insurance  department,  in  the 


development,  implementation,  and 
evaluation  of  the  program,  including 
any  interagency  agreements  that  the 
State  has  developed  and  implemented 
regarding  access  to,  provision  of,  and 
funding  for.  assistive  technology  devices 
and  assistive  technology  services  such 
as  agreements  that  identify  available 
resoiut»s  for,  assistive  technology 
devices  and  assistive  technology 
services  and  the  responsibility  of  each 
agency  for  paying  for  such  devices  and 
services. 

(4)  The  activities  undertaken  to 
collect  and  disseminate  information 
about  the  documents  or  activities 
analyzed  or  described  in  paragraphs  (a) 
(1)  through  (3)  of  this  section,  including 
outreach  activities  to  underrepresented 
populations  and  rural  populations  and 
efforts  to  disseminate  information  by 
means  of  electronic  commiuiication. 

(5)  The  involvement  of  individuals 
with  disabilities  who  represent  a  variety 
of  ages  and  types  of  disabilities  in  the 
planning,  development, 
implementation,  and  assessment  of  the 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  including  activities 
undertaken  to  improve  such 
involvement,  such  as  consiuner  training 
and  outreach  activities  to 
underrepresented  populations  and  rural 
populations. 

(6)  The  degree  of  consumer 
satisfaction  with  the  program,  including 
satisfaction  by  underrepresented 
populations  and  rural  populations. 

(7)  Efforts  to  train  personnel  as  well 
as  consiuners. 

(8)  Efforts  to  reduce  the  service 
delivery  time  for  receiving  assistive 
technology  devices  and  assistive 
technology  services. 

(9)  Significant  progress  in  the 
provision  of  protection  and  advocacy 
services,  in  each  of  the  areas  described 
in  §  345.55(c)(l)(ii). 

(b)  The  State  shall  make  these  reports 
readily  available  to  the  pubHc  at  no 
extra  cost. 

(c)  The  State  shall  submit  on  an 
annual  basis — 

(1)  A  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State; 

(2)  Evidence  of  ongoing  negotiations 
with  an  entity  to  provide  protection  and 
advocacy  services,  if  the  State  has  not 
yet  entered  into  a  grant  or  contract;  or 

(3)  A  request  that  the  Secretary  enter 
into  a  grant  agreement  with  an  entity  to 
provide  protection  and  advocacy 
services,  piusuant  to  §  345.30(b)(12)(ii). 

(Authority:  29  U.S.C.  2212(e)(16l(A)  and 
2214(b);  Sections  102(e)(16)(A)  and  104(b)  of 
the  Act) 


§345.51    When  Is  a  State  making 
significant  progress? 

A  State  is  making  significant  progress 
when  it  carries  out — 

(a)  The  systems  change  and  advocacy 
activities  hsted  in  §  345.30(b)(l)(ii)(A) 
through  (F);  or 

(b)  Other  systems  change  and 
advocacy  activities,  if  the  State 
demonstrates  through  the  progress 
reports  developed  by  the  Secretary  and 
required  to  be  submitted  by  a  State  in 

§  345.50  that  it  has  accompUshed  the 
piuposes  of  the  program  Usted  in 
§  345.2(a). 

(Authority:  29  U.S.C.  2212(e)(7)  and  2214(a); 
Sections  102(e)(7)  and  104(a)  of  the  Act) 

§345.52    Who  retains  title  to  devices 
provided  under  ttiis  program? 

Title  to  devices  purchased  with  grant 
funds  under  this  part,  either  directly  or 
through  any  contract  or  subgrant,  must 
be  held  by  a  pubhc  agency  or  by  an 
individual  with  a  disabiUty  who  is  the 
beneficiary  of  the  device.  If  the  disabled 
individual  does  not  have  legal  status  to 
hold  title,  the  title  may  be  retained  by 
a  parent  or  legal  guardian. 

(Authority:  29  U.S.C.  2212(e)(12)(B);  Section 
102(e)(12)(B)oftheAct) 

§  345.53    What  are  the  requirements  for 
grantee  participation  in  the  Secretary's 
progress  assessments? 

Recipients  of  development  grants 
shall  participate  in  the  Secretary's 
assessment  of  the  extent  to  which  States 
are  making  significant  progress  by — 

(a)  Participating  in  the  on-site 
monitoring  visits  that  will  be  made  to 
each  grantee  during  the  final  year  of  the 
development  grant; 

(b)  Participating  in  an  on-site 
monitoring  visit,  that  is  in  addition  to 
the  visit  in  paragraph  (a),  if  the  State 
applies  for  a  second  extension  grant  and 
whose  initial  on-site  visit  occurred  prior 
to  the  date  of  the  enactment  of  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act 
Amendments  of  1994,  imless  the 
Secretary  determines  that  the  visit  is  not 
necessary. 

(c)  Providing  written  evaluations  of 
the  State's  progress  toward  fulfilling  its 
goals  and  the  objectives  of  the  project, 
and  such  other  dociunents  as  the 
Secretary  may^reasonably  require  to 
complete  the  required  assessment. 

(Authority:  29  U.S.C.  221S(a);  Section  105(a] 
of  the  Act) 

§345.54    How  may  grant  funds  IM  used 
under  this  program? 

(a)  States  receiving  funds  imder  this 
part  shall  comply  with  the  assurances 
provided  under  §§  345.30  and  345.31. 


(b)  A  State  receiving  a  grant  may  make 
contracts  or  subgrants  to  the  eligible 
entities  in  §  345.6,  provided  that— 

(1)  A  designated  public  agency 
maintains  fiscal  responsibility  and 
accountability;  and 

(2)  All  appropriate  provisions  related 
to  data  collection,  recordkeeping,  and 
cooperation  with  the  Secretary's 
evaluation  and  program  monitoring 
efforts  are  applied  to  all  subcontractors 
and  subgrantees  as  well  as  to  the  agency 
receiving  the  grant. 

(Authority:  29  U.S.C.  2212(e),  2213(d).  and 
2215(a)(5);  Sections  102(e).  103(d).  and 
105(a)(5)  of  the  Act;  Section  437  of  the 
General  Education  Provisions  Act;  20  U.S.C. 
1232f) 

§345.55    What  are  the  responsibilities  of  a 
State  in  carrying  out  protection  and 
advocacy  services? 

(a)(1)  A  State  is  eligible  to  receive 
funding  to  provide  protection  and 
advocacy  services  if — 

(i)  The  State,  as  of  June  30. 1993,  has 
provided  for  protection  and  advocacy 
services  through  an  entity  that  is 
capable  of  performing  the  functions  that 
would  otherwise  be  performed  imder 
§  345.30(b)(12)  by  the  system  described 
in  that  section;  and 

(ii)  The  entity  referred  to  in 
§  345.30(b)(12)(i)  is  not  a  system 
described  in  that  section. 

(b)  A  State  that  meets  both  of  the 
descriptions  in  paragraph  (a)(1)  of  this 
section  also  shall  comply  with  the  same 
requirements  of  this  part  as  a  system 
that  receives  funding  under 
§345.30(b)(12). 

(c)(1)  A  system  that  receives  fimds 
under  §  345.30{b)(12)(i)  to  carry  out  the 
protection  and  advocacy  services 
described  in  §  345.3b(b)(12)(i)  in  a  State, . 
or  an  entity  described  in  paragraph 
(a)(1)  of  this  section,  shall  prepare 
reports  that  contain  the  information 
required  by  the  Secretary,  including  the 
following: 

(i)  A  description  of  the  activities 
carried  out  by  the  system  or  entity  with 
the  funds; 

(ii)  Documentation  of  significant 
progress,  in  providing  protection  and 
advocacy  services,  in  each  of  the 
following  areas: 

(A)  Conducting  activities  that  are 
consumer-responsive,  including 
activities  that  will  lead  to  increased 
access  to  fimding  for  assistive 
technology  devices  and  assistive 
technology  services. 

(B)  Executing  legal,  administrative, 
and  other  appropriate  means  of 
representation  to  implement  systems 
change  and  advocacy  activities. 

(C)  Developing  and  implementing 
strategies  designed  to  enhance  the  long- 


term  abilities  of  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives  to  successfully  advocate 
for  assistive  technology  devices  and 
assistive  technology  services  to  which 
the  individuals  with  disabilities  are 
entitled  under  law  other  than  this  Act. 

(D)  Coordinating  at.livities  with 
protection  and  advocacv  services 
funded  through  sources  other  than  this 
Act.  and  coordinating  activities  with  thn 
systems  change  and  advocacy  activitios 
■  carried  out  by  the  State  lead  agencv. 

(2)  The  system  or  entity  shall  submit 
the  reports  to  the  lead  agency  in  the 
State  not  less  often  than  every  6  months. 

(3)  The  system  or  entity  shall  provide 
monthly  updates  to  the  lead  agency 
concerning  the  activities  and 
information  described  in  paragraph  (c) 
of  this  section. 

(d)  Before  making  a  grant  or  entering 
into  a  contract  under  §  345.30(b)(12)(ii) 
to  support  the  protection  and  advocacy 
services  described  in  §  345.30(b)(12)(ii) 
in  a  State,  the  Secretary  shall  solicit  and 
consider  the  opinions  of  the  lead  agency 
in  the  State  with  respect  to  the  terms  of 
the  grant  or  contract. 

(ej(l)  In  each  fiscal  year,  the  Secretary 
specifies  for  each  State  receiving  a 
development  or  an  extension  grant  the 
minimum  amount  that  the  State  shall 
use  to  provide  protection  and  advocacy 
services. 

(2)(i)  Except  as  provided  for  in 
paragraphs  (e)  (3)  and  (4),  the  Secretar>' 
calculates  this  minimum  amoimt  based 
on  the  size  of  the  grant,  the  needs  of 
individuals  with  disabilities  within  the 
State,  the  population  of  the  State,  and 
the  geographic  size  of  the  State. 

(iij  The  Secretary  establishes  a 
minimum  amount  for  each  State  that 
ranges  firom  at  least  $40,000  up  to 
$100,000. 

(3)  If  a  State  receives  a  second 
extension  grant,  the  Secretary  specifies 
a  minimum  amount  for  the  fourth  year 
(if  any)  of  the  grant  period  that  equals 
75  percent  of  the  minimum  amount 
specified  for  the  State  for  the  third  year 
of  the  second  extension  grant  of  the 
State. 

(4)  If  a  State  receives  a  second 
extension  grant,  the  Secretary  specifies 
a  minimum  amount  for  the  fifth  year  (if 
any)  of  the  grant  period  that  equals  50 
percent  of  the  minimiun  eunount 
specified  for  the  State  for  the  third  year 
of  the  second  extension  grant  of  the 
State. 

(5)  After  the  fifth  year  (if  any)  of  the 
grant  period,  no  Federal  funds  may  be 
made  available  under  this  title  by  the 
State  to  a  system  described  in 

§  345.30(b)(12)  or  an  entity  described  in 
paragraph  (a)  of  this  section. 


(Authority;  29  U.S.C  2212(f):  Section  102(0 
of  the  Art) 

Sut>part  F— What  Compliance 
Procedures  May  the  Secretary  Use? 

§  345.60    Who  is  subject  to  a  corrective 
action  plan? 

(a)  ,^ny  State  that  hjls  to  comply  uith 
the  requirements  of  th's  part  is  subject 
to  a  rorrectivo  action  plan. 

(b)  A  .Stat£  may  appeala  finding  that 
it  is  subject  to  corrnLtive  action  within 
30  days  of  being  notified  in  writing  by 
the  Secretary  of  the  finding. 

fAuthority;  29  U.S.C.  2215(b)(1):  Section 
105(b)(1)  of  the  Act) 

§  345.61    What  penalties  may  the  Secretary 
impose  on  a  grantee  that  is  subject  to 
corrective  action? 

A  State  that  fails  to  comply  with  the 
requirements  of  this  part  may  be  subject 
to  corrective  actions  such  as — 

(a)  Partial  or  complete  termination  of 
funds: 

(b)  Inehgibility  to  participate  in  the 
grant  program  in  the  following  year; 

(c)  Reduction  in  funding  for  the 
following  year;  or 

(d)  Required  redesignation  of  the  lead 
agency. 

(Authoritv:  29  U.S.C.  2215(b)(2);  Section 
105(b)(2)  of  the  Act) 

§  345.62  How  does  a  State  redesignate  the 
lead  agency  wtten  it  Is  subject  to  corrective 
action? 

(a)  Once  a  State  becomes  subject  to  a 
corrective  action  plan  under  §  345.60. 
the  Ciovemor  of  the  State,  subject  to 
approval  by  the  Secretary,  shall  appoint, 
within  30  days  after  the  submission  of 
the  plan  to  the  Secretary,  a  monitoring 
panel  consisting  of  the  following 
representatives: 

(1)  The  head  of  the  lead  agency 
designated  by  the  Governor; 

(2)  Two  representatives  from  different 
public  or  private  nonprofit 
organizations  that  represent  the  interests 
of  individuals  with  disabilities; 

(3)  Two  consumers  who  are  users  of 
assistive  technology  devices  and 
assistive  technology  services  and  who 
are  not — 

(i)  Members  of  the  advisory  council, 
if  any,  of  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance,  or 
^  (li)  Employees  of  the  State  lead 
agency;  and 

(4)  Two  service  providers  with 
knowledge  and  expertise  in  assistive 
technology  devices  and  assistive 
technology  services. 

(b)  The  monitoring  panel  must  be 
ethnically  diverse.  The  panel  shall 
select  a  chairperson  from  among  the 
members  of  the  panel. 
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(c)  The  panel  shall  receive  periodic 
reports  from  the  State  regarding  progress 
in  implementing  the  corrective  action 
plan  and  shall  have  the  authority  to 
request  additional  information 
necessary  to  determine  compliance. 

(d)  The  meetings  of  the  puiel  to 
determine  comphance  shall  be  open  to 
the  public  (subject  to  confidentiality 
concerns)  and  held  at  loc&tions  that  are 
accessible  to  individuals  with 
diaabilitios. 

(e)  The  panel  shall  carry  out  the 
duties  of  the  panel  for  the  entire  period 
of  the  corrective  action  plan,  as 
determined  by  the  Secretary. 

(0  A  failure  by  a  Governor  of  a  State 
to  comply  with  the  requirements  of 
paragraphs  (a)  through  (e)  of  this  section 
results  in  the  termination  of  funding  for 
the  State  \mder  this  part. 

(g)  Based  on  its  findings,  a  monitoring 
panel  may  deterioine  that  a  lead  agency 
designated  by  a  Governor  has  not 
accomplished  the  purposes  described  in 
$  34S.2(a)  and  that  there  is  good  cause 
for  redesignation  of  the  agency  and  the 
temporary  loss  of  funds  by  the  State 
un(ter  this  part. 

(h)  For  the  piirposes  of  this  section, 
"good  cause"  includes  the  following: 

(1)  Lack  of  progress  with  employment 
of  qualified  staff; 

(2)  Lack  of  conisumer-responsive 
activities; 

(3)  Lack  of  resource  allocation  to 
systems  change  and  advocacy  activities; 

(4)  Lack  of  progress  with  meeting  the 
assurances  in  §  345.30(b);  or 

(5)  Inadequate  fiscal  management, 
(i)  If  a  monitoring  panel  determines 

that  the  lead  agency  should  be 
redesignated,  the  panel  shall 
recommend  to  the  Secretary  that  further 
remedial  action  be  taken  or  that  the 
Secretary  order  the  Governor  to 
redesignate  the  lead  agency  within  90 
days  or  lose  funds  under  this  part.  The 


UM 


Secretary,  based  on  the  findings  and 
recommendations  of  the  monitoring 
panel,  and  after  providing  to  the  pubUc 
notice  and  opportimity  for  comment, 
shall  make  a  final  determination 
regarding  whether  to  order  the  Governor 
to  redesignate  the  lead  agency.  The 
Governor  shall  make  any  redesignation 
in  accordance  with  the  requirements 
that  apply  to  designations  under  §  345.6. 

(Authority:  29  U.S.C  2215(c);  Section  105(c) 
of  the  Act) 

§  345.63    How  does  a  State  change  the 
entity  responsible  for  providing  protection 
and  advocacy  services? 

(a)  The  Governor  of  a  State,  based  on 
input  from  individuals  with  disabiUties 
and  their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  may  determine  that  the 
entity  providing  protection  and 
advocacy  services  has  not  met  the 
protection  and  advocacy  service  needs 
of  the  individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  for  securing  funding  for 
and  access  to  assistive  technology 
devices  and  assistive  technology 
services,  and  that  there  is  good  cause  to 
provide  the  protection  and  advocacy 
services  for  the  State  through  a  contract 
with  a  second  entity. 

(b)  On  making  the  determination  in 
paragraph  (a)  of  this  section,  the 
Governor  may  not  enter  into  a  contract 
with  a  second  entity  to  provide  the 
protection  and  advocacy  services  unless 
good  cause  exists  and  imless — 

(1)  The  Governor  has  given  the  first 
entity  30  days  notice  of  the  intention  to 
enter  into  the  contract,  including 
specification  of  good  cause,  and  an 
opportimity  to  respond  to  the  assertion 
that  good  cause  has  been  shown; 

(2)  Individuals  with  disabilities  and 
their  family  members,  guardians. 


advocates,  or  authorized 
representatives,  have  timely  notice  of 
the  determination  and  opportunity  for 
pubUc  comment;  and 

(3)  The  first  entity  has  the  opportunity 
to  appeal  the.  determination  to  the 
Secretary  within  30  days  of  the 
determination  on  theh^sis  that  there  is 
not  good  cause  to  enter  into  the 
contract. 

(c)(1)  When  the  Governor  of  a  State 
determines  that  there  is  good  cause  to 
enter  into  a  contract  with  a  second 
entity  to  provide  the  protection  and 
advocacy  services,  the  Governor  shall 
hold  an  open  competition  within  the 
State  and  issue  a  request  for  proposals 
by  entities  desiring  to  provide  the 
services. 

(2)  The  Governor  shall  not  issue  a 
request  for  proposals  by  entities  desiring 
to  provide  protection  and  advocacy 
services  until  the  first  entity  has  been 
given  notice  and  an  opportunity  to 
respond.  If  the  first  entity  appeals  the 
determination  to  the  Secretary,  the 
Governor  shall  issue  such  request  only 
if  the  Secretary  decides  not  to  overturn 
the  determination  of  the  Governor.  The 
Governor  shall  issue  such  request 
within  30  days  after  the  end  of  the 
period  during  which  the  first  entity  has 
the  opportimity  to  respond,  or  after  the 
decision  of  the  Secretary,  as 
appropriate. 

(3)  The  competition  shall  be  open  to 
entities  v\rith  the  same  expertise  and 
ability  to  provide  legal  services  as  a 
system  in  §  345.30(b)(12).  The 
competition  shall  ensiue  public 
involvement,  including  a  public  hearing 
and  adequate  opportimity  for  public 
comment. 

(Authority:  29  U.S.C.  2215(d);  Section  105(d) 
of  the  Act] 

[FR  Doc.  96-4861  Filed  2-29-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(0PP-3Q0415:  FRL-6351-^ 
nM2070^B18 

PMtleidaTolarancM;  Proposed 
Revocations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule.  ' 

SUMMARY:  EPA  announces  its  decision 
(m  whether  to  propose  revocation  of  41 
section  408  tolerances  for  22  pesticides. 
Under  EFA's  poUcy  concerning  the 
coordination  of  its  authorities  under 
sections  408  and  409  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA), 
EPA  proposes  to  revoke  the  following 
nine  section  408  tolerances:  dicofol  on 
apples,  grapes,  and  plums;  mancozeb  on 
oats  and  wheat;  propargite  on  apples 
and  figs;  simazine  on  sugarcane;  and 
triadimefon  on  wheat.  These  proposed 
revocations  are  one  of  a  series  of  actions 
being  taken  in  response  to  a  decision  of 
the  Ninth  Circuit  Court  of  Appeals 
regarding  the  Delaney  clause  in  section 
409  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA).  EPA  proposes  to 
leave  the  remaining  tolerances  in  place. 
DATES:  Written  comments,  identified  by 
the  docket  number  [OPP-300415],  must 
be  received  on  or  before  May  30, 1996. 
ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  OPP  Docket,  Public 
Information  Branch,  Field  Operations 
Division,  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefiierson  Davis  Hwy.,  ArUngton. 
VA.  The  telephone  nxmiber  for  the  OPP 
docket  is  (703)  305-5805.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2  and  in  section  10  of  the 
Federal  Insecticide,  Fungicide  and 
Rodentidde  Act  (FIFRA).  For  questions 
ralated  to  disclosure  of  materials, 
contact  the  OPP  Docket  at  the  telephone 
nimiber  given  above.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  pubhcly 
by  EPA  without  prior  notice.  AU  written 
comments  will  be  available  for  public 


inspection  in  the  OPP  Docket,  Rm.  1132 
at  the  Virginia  address  given  above, 
from  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
hoUdays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  niunber 
lOFP-300415].  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
[OPP-300415].  of  this  doounent. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
and  Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC.  20460. 
Office  location  and  telephone  number: 
Crystal  Station  #1 ,  2800  Crystal  Drive, 
Arlington,  VA.  Telephone  703-308- 
8028,  nazmi@niloufar@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

In  this  notice,  EPA  annoimces  its 
decision  whether  41  section  408 
tolerances  for  22  pesticides  should  be 
revoked  under  EPA*s  policy  concerning 
the  coordination  of  its  authorities  imder 
sections  408  and  409  of  FFDCA.  For 
those  tolerances  that  EPA  has 
determined  should  be  revoked,  EPA  is 
in  this  notice  proposing  revocation. 


n.  Background 

A.  Statutory  Background 

The  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  301  et  seq.) 
authorizes  the  establishment  of 
maximum  permissible  levels  of 
pesticides  in  foods,  which  are  referred 
to  as  "tolerances"  (21  U.S.C.  346a,  348). 
Without  such  a  tolerance  or  an 
exemption  fiom  a  tolerance,  a  food 
containing  a  pesticide  residue  is 
"adulterated"  under  section  402  of  the 
FFDCA  and  may  not  be  legally  moved 
in  interstate  commerce  (21  U.S.C.  342).- 
Monitoring  and  enforcement  of 
pesticide  residues  are  carried  out  by  the 
U.S.  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USDA). 

The  FFDCA  governs  tolerances  for 
raw  agricultural  commodities  (RACs) 
and  processed  foods  separately.  For 
pesticide  residues  in  or  on  RACs,  EPA 
estabUshes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408.  For  processed  foods, 
food  additive  regidations  (FARs)  setting 
maximum  permissible  levels  of 
pesticide  residues  are  estabUshed  under 
section  409.  Section  409  FARs  are 
needed,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  the  FFDCA, 
no  section  409  FAR  is  required  for 
pesticide  residues  carrying  irom  raw  to 
processed  food  if  the  residue  in  the 
processed  food,  when  ready  to  eat,  is 
equal  to  or  below  the  section  408 
tolerance  for  that  pesticide  in  or  on  the 
RAC  fi-om  which  it  was  derived,  and  all 
other  conditions  of  section  402(a)(2)  are 
met.  This  exemption  in  section  402(a)(2) 
is  commonly  referred  to  as  the  "flow- 
through"  provision  because  it  allows  the 
section  408  raw  food  tolerance  to  flow 
through  to  the  processed  food  form. 
Thus,  a  section  409  FAR  is  necessary  to 
prevent  foods  fitim  being  deemed 
adulterated  when  the  concentration  of 
the  pesticide  residue  in  a  processed 
food  carrying  over  bom  the  RAC  is 
greater  than  the  tolerance  prescribed  for 
the  RAC,  or  if  the  processed  food  itself 
is  treated  or  comes  in  contact  with  a 
pesticide. 

To  estabUsh  a  tolerance  regulation 
imder  section  408,  EPA  must  find  that 
the  regulaticm  would  "protect  the  public 
health."  21  U.S.C.  346a(b).  In  reaching 
this  determination,  EPA  is  directed  to 
consider,  among  other  things,  the 
"necessity  for  the  production  of  an 
adequate,  wholesome,  and  economical 
food  supply."  Id.  If  a  food  additive 
regulation  must  be  estabUshed,  section 
409  of  the  FFDCA  requires  that  the  use 
of  the  pesticide  will  be  "safe"  (21  U.S.C. 
348(c)(3)).  Section  409  also  contains  the 


Delaney  clause,  which  specifically 
provides  that,  with  liltle  exception,  "no 
additive  shall  be  deemed  safe  if  it  has 
been  foimd  to  induce  cancer  when 
ingested  by  man  or  animal"  (21  U.S.C. 
348(c)(3)). 

B.  EPA 's  Policy  Concerning 
Coordination  Of  Its  Authorities  Under 
Sections  408  and  409  of  the  FFDCA 

EPA  traditionally  has  followed  a 
policy  of  coordinating  its  authorities 
imder  section  408  and  section  409  of  the 
FFDCA.  Thus,  if  use  of  a  pesticide 
would  result  in  residues  in  a  RAC 
needing  a  section  408  tolerance  and 
residues  in  a  processed  food  needing  a 
section  409  FAR,  EPA  would  not 
approve  either  the  section  408  tolerance 
or  the  section  409  FAR  if  EPA  could  not 
approve  both.  Similarly,  EPA  would  not 
approve  a  FIFRA  registration  for  a  use 
of  a  pesticide  if  all  needed  tolerances 
and  FARs  connected  with  that  use  could 
not  be  approved. 

In  September  1992.  the  National  Food 
Processgrs'  Association  (NFPA)  and 
other  food-related  organizations  filed  a 
petition  with  EPA  challenging  the 
legality  of  EPA's  coordination  policy.  In 
a  policy  statement  issued  on  January  25. 
1996.  (61  FR  2378)  EPA  for  the  most 
part  rejected  the  NFPA's  arguments 
concerning  the  coordination  policy. 
EPA  will  continue  to  coordinate  its 
actions  under  sections  408  and  409. 
Where  a  pesticide  needs  a  section  409 
FAR  but  such  FAR  cannot  be  granted 
because  of  the  Delaney  clause,  EPA 
generally  will  not  grant,  or  allow  to 
continue,  the  associated  section  408 
tolerance. 

The  critical  issue  in  the  application  of 
the  coordination  policy  is  whether  there 
is  a  likelihood  of  residues  exceeding  the 
section  408  tolerance  in  ready-to-eat 
(RTE)  processed  food.  If  there  is  such  a 
likelihood  of  over-tolerance  residues, 
EPA  believes  it  is  a  reasonable 
interpretation  of  section  408  to  conclude 
that  die  section  408  tolerance  does  not 
meet  the  statutory  standard  under 
section  408  ("protect  the  public  health") 
and  thus  must  be  revoked.  The  criteria 
EPA  follows  in  determining  the 
likelihood  that  residues  in  processed 
food  will  exceed  the  section  408 
tolerance  are  called  the  concentration 
poUcy.  Until  recently,  EPA's 
concentration  policy  had  focused  almost 
entirely  on  the  results  of  food 
processing  studies  and  concentration 
factors  derived  fi^m  those  studies. 
Concentration  factors  measure  the  ratio 
between  residue  levels  in  the  processed 
food  and  the  precursor  raw  crop  (e.g.,  a 
concentration  factor  of  2  indicates  ^at 
residues  in  the  processed  food  are  twice 
the  level  of  residues  in  the  raw  crop). 


However,  in  responding  to  the  NFPA 
petition  on  June  14. 1995  (60  FR  31300). 
EPA  announced  it  would  consider  a  far 
greater  range  of  information  in  making 
the  determination  concerning  the 
likelihood  of  residues  in  processed  food 
exceeding  the  section  408  tolerance. 

C.  Regulatory  Background 

l.Lesv.  Reilly.  On  May  25, 1989,  the 
State  of  Cahfomia,  the  Natural 
Resources  Defense  Council  (NRDC), 
Public  Citizen,  the  AFL-CIO,  and  several 
individuals  filed  a  petition  requesting 
that  EPA  revoke  several  food  additive 
regulations.  The  petitioners  argued  that 
these  food  additive  regulations  should 
be  revoked  because  they  violated  the 
Delaney  clause. 

EPA  responded  to  the  petition  by 
revoking  certain  food  additive 
regulations,  but  retained  several  others 
on  the  grounds  that  the  Delaney  clause 
provides  an  exception  for  pesticide 
residues  posing  de  minimis  risk;  EPA 
denied  the  petition  with  respect  to  the 
food  additive  regulations  determined  to 
fall  under  this  exception.  EPA's 
response  was  challenged  by  the 
petitioners  in  the  U.S.  Court  of  Appeals. 
Ninth  Circuit.  On  July  8,  1992,  the  court 
ruled  in  Les  v.  Reilly.  968  F.2d  985  (9th 
Cir.).  cert,  denied,  113  S.Ct.  1361  (1993). 
that  the  Delaney  clause  barred  the 
establishment  of  a  food  additive 
regulation  for  pesticides  which  "induce 
cancer"  no  matter  how  infinitesimal  the 
risk.  In  response  to  the  court's  decision 
in  Les  v.  Reilly,  EPA  has  taken  steps  to 
identify  and  revoke  all  section  409  FARs 
for  pesticides  which  "induce  cancer." 
On  March  30,  1994.  EPA  issued  a  list  of 
pesticide  uses  which  potentially  could 
be  affected  by  the  court's  decision.  (59 
FR  14980)  (Note  that,  for  the  purpose  of 
today's  document,  this  list  has  been 
superseded  by  Appendices  to  the  court- 
approved  settlement  in  California  v. 
Browner.)  EPA  has  taken  the  following 
actions  in  response  to  Les  v.  Reilly. 

(1)  Revoked  certain  FARs  of  six 
pesticides  that  were  the  subject  of  the 
original  NRDC  petition.  (58  FR  37862, 
July  14,  1993;  58  FR  59663,  November 
10.  1993;  and  59  FR  10993.  March  9. 
1994-a  number  of  these  actions  have 
been  challenged  in  coiirt  or  have  been 
stayed). 

(2)  Proposed  to  revoke  26  FARs  for 
seven  pesticides  (59  FR  33941,  July  1. 
1994). 

(3)  Proposed  to  revoke  six  FARs  for 
four  pesticides  (60  FR  3607,  January  18. 
1995). 

(4)  Proposed  to  revoke  two  FARs  for 
two  pesticides  as  inconsistent  with  the 
Delaney  clause  and  proposed  to  revoke 
34  other  FARs  for  16  pesticides  because 
the  FARs  were  not  needed  to  prevent 


the  adulteration  of  food  (60  FR  49142. 
September  21. 1995). 

Having  completed  review  (at  least 
through  the  stage  of  issuing  a  proposed 
action)  of  the  section  409  FARs 
identified  as  potentially  inconsistent 
with  the  Delaney  clause,  EPA.  in  this 
notice,  has  focused  its  attention  on  the 
application  of  the  coordination  policy  to 
the  section  408  tolerances.  Specifically. 
EPA  is  focusing  on  the  section  408 
tolerances  associated  with  the  section 
409  FARs  considered  in  the  July  1994, 
January  1995,  and  September  21,  1995 
notices,  as  well  as  several  other  section 
408  tolerances  identified  previously  as 
potentially  affected  by  EPA's 
coordination  policy.  Today's  notice 
announces  decisions  on  41  section  408 
tolerances  of  22  pesticides.  These 
pesticides  are  summarized  in  Table  1  of 
Unit  III  of  this  document.  EPA  is 
proposing  to  reyoke  9  section  408 
tolerances  for  5  pesticides  and  is 
proposing  not  to  revoke  the  remaining 
31  section  408  tolerances.  The  one 
remaining  section  408  tolerance  was 
previously  revoked. 

2.  California  v.  Browner.  In  a  court 
approved  settlement,  entered  on 
Februar\'  9,  1995.  in  the  case  of 
California  v.  Browner.  EPA  agreed  to 
make  decisions  regarding  pesticides  that 
may  be  affected  by  the  Deianey  clause 
This  settlement  agreement  includes 
appendices  listing  pesticides  and  uses 
upon  which  EPA  must  make  decisions, 
and  a  timetable  for  making  the 
decisions.  The  settlement  required  EPA 
to  rule  on  the  NFPA  petition  that 
challenged  a  number  of  policies  under 
which  EPA  administers  its  tolerance- 
setting  program.  This  proposal  complios 
uith  the  timeframes  in  the  California  v. 
Browner  settlement. 

On  June  14.  1995,  EPA  published  a 
partial  response  to  the  NFP.\  petition 
(60  FR  31300).  The  Agency  concluded 
that  some  changes  were  warranted  to  its 
policies  concerning  application  of  the 
Delaney  clause.  On  January  25.  1996  (61 
FR  2378)  EPA  completed  its  response  to 
the  NFPA  petition  by  reaffirming  its 
coordination  policy.  Today's  proposals 
are  in  accordance  with  EPA's  responses 
to  the  NFPA  petition. 

III.  Today's  Action 

In  the  California  v.  Brownpr 
settlement.  EPA  agreed  to  make 
decisions  by  April.  1997  concerning 
whether  81  section  408  tolerances 
violated  EPA  policies  regarding  the 
coordination  of  its  authority  under 
sections  408  and  409  The  settlement 
recognized  that  these  policies  might  be 
modified  by  EPAs  response  to  the 
NFPA  petition.  Today's  notice 
announces  EPA's  decisions  regarding  41 
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of  those  tolerances  (See  Table  1  of  this 
document.)  EPA  has  treated  the 
California  v.  Browner  cotxsenX  decree  as 
the  equivalent  of  a  petition  under 
sermon  408(e)  requesting  the 
reexamination  of  the  leplity,  imder  the 
coordination  {tolicy,  of  the  tolerances 
listed  in  the  appendices  to  the  decree, 
lliis  notice,  in  effect,  acts  on  the 
petition  by  proposing  revocation  of 
those  tolerances  that  EPA  has 
determined  do  not  meet  the  statutory 
standard  under  section  408  and  by 
proposing  not  to  initiate  a  revocation 
proceeding  against  those  tolerances  to 
wdiich  EPA  has  found  the  coordination 
policy  is  inapplicable.  EPA  is  seeking 
comment  oii  both  the  proposed 
revocations  and  its  proposed  decisions 
not  to  revoke  and  will  issue  a  final  order 
following  the  receipt  and  review  of  such 
comments.  ■ 

Table  1.— Section  408  Raw  Food 
Tolerances  in  this  Notice. 


Pesticide 


Acephat- 

e. 
Aiachlor. 


Benomyl 
Caplan  .. 


Carberyl 
Dicotol  .. 


Diflut)en- 
zuron. 

DimetN- 
pin. 

Ethylene 
Oxide. 


Iprodione 


Cottonseed 

Sunflower 
seed. 


CitoB  ._ 

Rice  

Grapes  

Tomatoes  . 
Pineapples 

Apples  

Grapes 

Plums  

Tomatoes  . 
Soybeans  . 


Lindane 
Mancoz- 


UM  I 


Maneb  .. 
Methom- 

yt- 

Norflura- 
zon. 


CFR 
Cite 


180.108 


180.249 


180.294 
180.294 
180.103 
180.103 
180.169 
180.163 
180.163 
180.163 
180.163 
180.377 


Pro- 
posed 
Deci- 
sions 


Cottonseed 

180.406 

Whole 

180.151 

spices  (di- 

rect treat- 

ment). 

Peanuts  

180.399 

Rice  

180.399 

Tomatoes  .. 

180.133 

Bailey  

180.176 

Grapes 

180.176 

Oats 

180.176 

Rye 

180.176 

Wheat 

180.176 

Grapes 

180.110 

Wheat 

180.253 

Grapes  

180.356 

Retain 

Pre- 
vious- 
ly re- 
voked 

Retain 

Retain 

Retain 

Retain 

Retain 

Revoke 

Revoke 

Revoke 

Retain 

Retain 

Retain 

Retain 


Retain 
Retain 
Retain 
Retain 

Retain 

Revoke 

Retain 

Revoke 

Retain 

Retain 

Retain 


Table  l.— Section  408  Raw  Food 
TOLERANCES  IN  THIS  NOTICE.— Con- 
tinued 


Pro- 

Pesticide 

Crop 

CFR 
Cite 

posed 
Deci- 
sk)ns 

Oxyfluor- 

Cottonseed 

180.381 

Retain 

fen. 

Peppermint 

180.381 

Retain 

Spearmint  .. 

180.381 

Retain 

Soytwans  .. 

180.381 

Retain 

PCNB  ... 

Tomatoes  .. 

180.319 

Retain 

Permeth- 

Tomatoes  .. 

180.378 

Retain 

nn. 

Propargi- 
ta 

Apples  

180.259 

Revoke 

Figs 

180.259 

Revoke 

Grapes 

180.259 

Retain 

Phjms  

180.259 

Retain 

Simazine 

Sugarcane  . 

180.213 

Revoke 

ThkxJka- 

Cottonseed 

180.407 

Retain 

rb. 

Soyt)eans  .. 
Grapes 

180.307 

Retain 

Triadime- 

180.410 

Retain 

fon. 

Wheat 

Pineapple  .. 

180.410 
180.410 

Revoke 

Retain 

In  reviewing  these  41  section  408 
tolerances  under  its  coordination  pplicy, 
EPA's  first  step  was  to  determine 
whether  the  section  409  FARs  for  such 
tolerances  were  needed.  If  a  section  409 
FAR  is  not  needed  in  connection  with 
a  section  408  tolerance,  the  coordination 
policy  would  not  be  triggered  because  it 
only  addresses  the  appropriate  action  to 
be  taken  where  approvals  are  needed 
under  both  sections  408  and  409. 

If  EPA  determined  that  a  section  409 
FAR  is  needed,  EPA  then  determined 
whether  a  section  409  FAR  for  the 
pesticide  in  question  would  comply 
with  the  Delaney  clause.  If  a  needed 
section  409  FAR  would  violate  the 
Delaney  clause,  EPA  applied  its 
coordination  policy  and  has,  where 
appropriate,  proposed  in  this  notice  the 
revocation  of  each  section  408  tolerance 
for  which  the  Delaney  clause  bars  the 
establishment  or  maintenance  of  a 
section  409  FAR. 

IV.  Determination  of  the  Need  For  a 
Section  409  FAR 

Because  the  coordination  policy  has 
no  application  to  section  408  tolerances 
that  do  not  need  section  409  FARs,  EPA^ 
has  first  examined  whether  each  of  the 
41  section  408  tolerances  need  FARs 
under  current  Agency  policies.  The 
determination  whether  a  section  409 
FAR  is  needed  to  prevent  a  food  from 
being  considered  adulterated  primarily 
involves  appUcation  of  EPA's 


concentration  policjb  EPA  applies  the 
concentration  policy  to  examine  the 
likelihood  that  use  of  a  pesticide  on  a 
raw  agricultiual  commodity  will  result 
in  residues  in  a  processed  food 
exceeding  the  section  408  tolerance. 

A.  Pesticide  Uses  that  Do  Not  Need  a 
Section  409  FAR 

EPA  has  determined  that  its 
coordination  policy  does  not  warrant 
revoking  31  of  the  41  section  408 
tolerances  because  no  section  409  FAR 
is  needed  for  these  tolerances.  EPA  has 
concluded  that  section  409  FARs  are  not 
needed  principally  for  one  of  three 
reasons.  First,  for  several  pesticide/ 
processed  food  combinations,  EPA  has 
received  new  processing  studies 
indicating  that  residues  in  processed 
food  are  not  likely  to  exceed  the  section 
408  tolerance.  Second,  application  of 
EPA's  new  concentration  policy  has 
shown  that,  for  several  of  the  pesticide 
uses,  residues  in  processed  food  are  not 
likely  to  exceed  the  section  408 
tolerance.  Third,  several  processing 
byproducts  have  been  dropped  from 
EPA's  list  of  significant  animal  feed 
items  and  therefore  FARs  are  no  longer 
needed  for  these  processed 
commodities.  See  60  FR  49144. 

In  a  proposed  revocation  published 
September  21, 1995  (60  FR  49142),  EPA 
explained  which  of  these  factors  applied 
to  several  of  the  section  409  FARs 
associated  with  section  408  tolerances 
addressed  in  this  notice.  Those  FARs 
are  listed  in  this  unit  with  a  cross- 
reference  to  the  earlier  notice.  EPA  has 
also  evaluated  additional  pesticide  uses 
having  section  408  tolerances  to 
determine  where  section  409  FARs 
would  be  needed.  This  notice  includes 
explanations  of  EPA's  conclusions 
regarding  whether  section  409  FARs  are, 
or  are  not  needed.  A  fuller  explanation 
as  to  each  pesticide  use  is  included  in 
the  public  docket. 

B.  Pesticide  Uses  Previously  Found  Not 
to  Need  Any  Section  409  FARs 

On  September  21, 1995,  EPA 
proposed  to  revoke  the  following  FARs 
on  the  groimd  that  no  section  409  FAR 
was  needed  to  prevent  processed  food 
from  being  considered  adulterated:  (1) 
Acephate  on  cottonseed  hulls  and 
Cottonseed  meal;  (2)  benomyl  on  dried 
citrus  pulp  and  rice  hulls;  (3)  carbaryl 
on  pineapple  bran;  (4)  diflubenzuron  on 
soybean  hulls  and  soybean  soapstock; 
(5)  dimethipin  on  cottonseed  hulls;  (6) 
iprodione  on  peanut  soapstock,  rice 
bran  dnd  rice  hulls;  (7)  mancozeb  on 
milled  fractions  of  barley,  oats,  rye  and 
wheat;  (8)  propargite  on  dried  apple 
pomace  and  dried  grape  pomace;  (9) 
thiodicarb  on  cottonseed  hulls  and 


soybean  hulls;  and  (10)  triadimefon  on 
wet  and  dry  grape  pomace  and  raisin 
waste.  60  FR  49142,  September  21, 
1995). 

Based  on  these  determinations,  EPA 
concludes  that  the  following  10  section 
408  tolerances  have  or  need  no  other 
section  409  FARs  and  thus  there  is  no 
reason  imder  the  coordination  policy  to 
revoke  these  tolerances:  (1)  Acephate  on 
cottonseed;  (2)  benomyl  on  citrus;  (3) 
carbaryl  on  pineapple;  (4)  diflubenzuron 
on  soybeans;  (5)  dimethipin  on 
cottonseed,  (6)  iprodione  on  peanuts 
and  rice;  (7)  thiodicarb  on  cottonseed 
and  soybeans;  and  (8)  triadimefon  on 
grapes. 

It  should  be  noted  that  unless  all 
needed  section  409  FARs  can  be 
approved,  EPA  will  apply  the 
coordination  policy  to  revoke  the 
imderlying  section  408  tolerance  for  the 
RAC.  This  means  that  even  if  EPA  can 
determine  that  one  section  409  FAR  is 
not  needed  by  application  of  the  factors 
noted  above,  but  other  section  409  FARs 
continue  to  be  needed,  the  coordination 
policy  applies.  For  example,  in  the  list 
above,  propargite  no  longer  requires  a 
FAR  on  dried  apple jiomace  because  it 
is  not  a  significant  animal  feed,  but  does 
require  a  FAR  on  wet  apple  pomace. 
Since  the  FAR  on  wet  apple  pomace  is 
needed  and  violates  the  Delaney  clause 
(see  Unit  FV.D.  of  this  document),  EPA 
is  proposing  to  revoke  the  section  408 
tolerance  for  propargite  on  apples. 

C.  Additional  Pesticide  Uses  Found  Not 
to  Need  Any  Section  409  FARs 

1.  Recent  processing  studies —  a. 
oxyfluorfen  on  soybeans.  This  use  has  a 
section  409  FAR  for  soybean  oil.  Based 
on  a  new  processing  study,  EPA  has 
determined  that  the  concentration  factor 
for  oxyfluorfen  residues  in  soyl>ean  oil 
compared  to  soybeans  is  less  than  one. 
Therefore,  EPA  concludes  that  residues 
in  soybean  oil  are  imlikely  to  exceed  the 
section  408  tolerance  and  no  section  409 
FAR  is  needed  for  soybean  oil. 
Oxyfluorfen  on  soybeans  has  or  needs 
no  other  section  409  FARs. 

b.  Benomyl  on  rice.  This  use  was 
previously  identified  as  needing  a 
section  409  FAR  for  rice  bran.  Based  on 
a  new  processing  study,  EPA  has 
determined  that  the  concentration  factor 
for  benomyl  residues  in  rice  bran 
compared  to  rice  is  less  than  one. 
Therefore,  no  section  409  FAR  is  needed 
for  rice  bran.  As  noted  above,  EPA 
determined  in  the  September  1995 
notice  that  no  section  409  FAR  is 
needed  for  benomyl  on  rice  hulls. 
Benomyl  on  rice  has  or  needs  no  other 
section  409  FARs. 

c.  Propargite  on  plums.  This  use  was 
previously  identified  as  needing  a 


section  409  FAR  for  prunes.  Based  on  a 
new  processing  study,  EPA  has 
determined  that  the  concentration  factor 
for  propargite  on  prunes  compared  to 
plums  is  less  than  one.  Therefore,  no 
section  409  FAR  is  needed  for  prunes. 
Propargite  on  plums  has  or  needs  no 
other  section  409  FARs. 

2.  Revised  concentration  policy.  EPA's 
concentration  policy  is  used  to 
determine  whether  a  section  409  FAR  is 
necessary.  EPA's  determination  focuses 
on  the  likelihood  that  residue  levels  in 
the  processed  food  will  exceed  the 
associated  section  408  tolerance  level. 
In  determining  the  likelihood  of 
tolerance  exceedance,  EPA  now 
considers  the  averaging  of  residue 
values  that  results  from  the  blending  of 
crops  (highest  average  field  trial  or 
HAFT),  average  concentration  factor 
(from  multiple  processing  studies),  and 
the  dilution  of  residues  that  ocoirs 
when  a  not  ready-to-eat  processed  food 
is  made  into  ready-to-eat  food.  Below 
EPA  explains  which  of  those  factors 
resulted  in  the  determination  that 
section  409  FARs  are  not  needed  for  the 
following  section  408  tolerances. 

a.  Captan  on  grapes.  This  use  has 
section  409  FARs  for  pre-harvest 
treatment  of  grapes  and  post-harvest 
treatment  of  raisins. 

Pre-harvest  treatment  of  grapes.  EPA 
has  reconsidered  the  available  grape/ 
raisin  processing  studies  and  has 
determined  that  only  those  studies  that 
involve  washing  the  fruit  after  it  has 
been  dried  in  the  field  reflect  current 
processing  practices.  When  those  data 
which  include  a  washing  step  were  used 
to  evaluate  the  need  for  a  section  409 
FAR  for  raisins,  the  average 
concentration  factor  for  residues  of 
captan  per  se  on  washed  raisins  is  less 
than  one.  Therefore,  no  section  409  FAR 
is  needed  for  residues  from  pre-harvest 
treatment.  The  Captan  Task  Force  has 
petitioned  EPA  to  revoke  the  section 
409  FAR  to  the  extent  it  is  premised  on 
pre-harvest  treatment  of  grapes  and  EPA 
will  be  acting  on  that  petition  shortly. 

Post-harvest  treatment  of  raisins.  EPA 
has  received  a  petition  from  the  Captan 
Task  Force  requesting  revocation  of  the 
section  409  FAR  covering  the  post- 
harvest  treatment  of  raisins  because, 
they  claim,  captan  is  not  used  on  dr>'ing 
raisins  and  the  FAR  is  outdated  and 
erroneous.  EPA  agrees  with  the 
Petitioner  and  will  shortly  pubUsh  its 
formal  determination  that  no  FAR  is 
needed  for  post-harvest  treatment  in  a 
final  rule. 

Grape  juice.  After  examining  17 
processing  studies,  EPA  has  determined 
that  the  average  concentration  factor  in 
juice  is  less  than  one.  Therefore,  this 


FAR  is  not  needed.  Captan  on  grapes 
has  or  needs  no  other  section  409  FARs. 

b.  Mancozeb  on  barley  and  rye.  There 
are  section  409  FARs  for  residues  of 
mancozeb  on  bran,  flour  and  milled 
fractions  as  an  animal  feed. 

Flours  of  barley  and  rye.  After 
examining  several  processing  studies 
involving  mancozeb  residues  on  grains. 
EPA  has  determined  that  the  average 
concentration  factor  for  the  processing 
of  flours  is  less  than  one.  Therefore,  the 
section  409  FARs  are  not  needed  for 
these  flours. 

Brans  of  barley  and  rye.  The  use  of 
mancozeb  on  barley  and  rye  have 
section  409  FARs  for  bran'  On  May  19. 
1993,  EPA  published  the  receipt  of  a 
petition  requesting  the  revocation  of 
brans  of  barley  and  rye  on  the  basis  that 
they  are  not  needed  (58  FR  29318).  EPA 
has  determined  that  rye  bran  is  not  a 
significant  human  food  item.  EPA  has 
also  determined  that  both  rye  and  barley 
bran  are  not  RTE  foods  and  that  once 
they  are  prepared  to  their  RTE  forms, 
mancozeb  residues  are  unlikely  to 
exceed  the  section  408  tolerances  for  rye 
and  barley  grains.  Therefore,  the  section 
409  FARs  for  mancozeb  on  brans  of 
barley  and  rye  ?re  not  needed  and  EPA 
will  soon  be  publishing  a  Federal 
Register  notice  revoking  them. 

Mancozeb  on  barley  and  rye  has  or 
needs  no  other  section  409  FARs. 

c.  Methomyl  on  wheat.  This  use  does 
not  have  a  section  409  FAR  for  wheat 
bran  but  was  previously  identified  as 
needing  one.  EPA  has  multiplied  the 
HAFT  by  the  average  concentration 
factor  to  calculate  the  exjjected  residue 
levels  in  bran.  The  data  show  that 
residues  in  bran  are  not  likely  to 
significantly  exceed  the  section  408 
tolerance  and  therefore  a  section  409 
FAR  for  bran  is  not  required.  Methomyl 
on  wheat  has  or  needs  no  other  section 
409  FARs. 

d.  Oxyfluorfen  on  cottonseed, 
peppermint,  and  spearmint.  The  uses  of 
oxyfluorfen  on  cottonseed,  peppermint, 
and  spearmint  have  section  409  FARs 
for  oils  produced  from  these  crops.  EPA 
has  determined  that  cottonseed  oil. 
peppermint  oil,  and  spearmint  oils  are 
not  RTE  human  foods  and  once  in  their 
RTE  forms,  the  residues  of  oxyfluorfen 
are  unlikely  to  exceed  the  section  408 
tolerances.  EPA  will  soon  be  acting  on 

a  petition  requesting  revocation  of  these 
FARs  on  these  grounds.  Ox>'fluorfen  on 
cottonseed,  peppermint,  and  sp)earmint 
have  or  need  no  other  section  409  FARs. 
The  Agency  believes  that  most  refined 
oils  (e.g..  soybean  oil.  oUve  nil)  should 
be  considered  RTE  commodities  based 
on  their  availability  to  the  general 
public  in  typical  grocery  stores  and 
subsequent  use  on  salads.  The  latter  use 
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is  very  similar  to  condiments,  which  the 
Agency  noted  in  its  June  1995  response 
to  the  NFPA  petition  should  be 
considered  KTE  foods,  hi  this  notice, 
EPA  for.the  first  time  makes  a  RTE 
determination  for  cottonseed  oil.  Unlike 
most  other  refined  oils,  cottonseed  oil 
has  very  limited  availabiUty  in  grocery 
stores.  The  National  Cottonseed 
Products  Association  (NCPA)  has 
estimated  that  only  0.1%  of  all  U.S. 
cottonseed  oil  production  is  sold  at  the 
grocery  store  level.  NCPA  has  informed 
the  Agency  that  most  cottonseed  oil  is 
used  by  the  snack  food  industry.  As  an 
example,  it  is  a  good  frying  mediiun  for 
production  of  potato  chips.  Based  on  its 
almost  exclusive  use  by  the  food 
processing  industry,  the  Agency  has 
determined  that  cottonseed  oil  is  not 
ready  to  eat.  As  noted  above.  EPA 
beUeves  that  most  other  refined  oils 
should  be  considered  ready  to  eat.  The 
Agency  is  requesting  pubUc  comment 
and  information  on  whether  oils  such  as 
soybean,  peanut,  olive  and  com  should 
be  considered  ready  to  eat. 

e.  Propargite  on  gropes.  This  use  has 
a  section  409  FAR  for  raisins.  EPA  has 
multiplied  the  HAFT  by  the  ave»rage 
concentration  factor  to  calculate  the 
expected  residue  levels  in  raisins.  The 
data  show  that  residues  in  raisins  are 
not  likely  to  exceed  the  section  408 
tolerance  for  grapes  and  therefore  a 
section  409  FAR  is  not  needed.  EPA  will 
soon  be  pubUshing  a  Federal  Register 
notice  revoking  this  FAR.  The  section 
409  FAR  for  dry  grape  pomace  was 
proposed  for  revocation  in  September 
21. 1995.  Propargite  on  grapes  has  or 
needs  no  other  section  409  FARs. 

3.  Insignificant  animal  feeds.  As 
explained  above,  several  processing 
byproducts  (including  tomato  pomace, 
dried  grape  pomace,  and  raisin  waste) 
have  been  dropped  from  EPA's  list  of 
significant  animal  feed  items  and 
therefore  their  section  409  FARs  are  not 
needed.  Table  2  of  this  unit  hsts  section 

408  tolerances  with  the  corresponding 
animal  feeds  that  do  not  need  section 

409  FARs:  (1)  Captan  on  grapes  does  not 
need  a  raisin  waste  FAR;  (2)  captan  on 
tomatoes  does  not  need  a  dry  tomato 
pomace  FAR;  (3)  dicofol  on  grapes  does 
not  need  a  dry  grape  pomace  or  a  raisin 
waste  FAR;  (4)  dicofol  on  tomatoes  does 
not  need  a  dry/wet  tomato  pomace  FAR; 
(5)  lindane  on  tomatoes  does  not  need 

a  dry  tomato  pomace  FAR;  (6)  mancozeb 
on  grapes  does  not  need  a  raisin  waste 
FAR;  (7)  maneb  on  grapes  does  not  need 
a  raisin  waste  FAR;  (8)  norflurazon  on 
grapes  does  not  need  a  raisin  waste 
FAR;  (9)  PCNB  on  tomatoes  does  not 
need  a  dry  tomato  pomace  FAR;  (10) 
pennethrin  on  tomatoes  does  not  need 
dry/  wet  tomato  pomace  FAR;  and 


Raw  commodity 


Crop 


Cottonseed 

Whole 
spices  (di- 
rect treat- 
ment). 

Peanuts 

Rice 

Tomatoes  ... 

Barley 

Grapes 

Rye  

Grapes 

Wtieat 

Grapes 

Cottonseed 

Peppermint 

Spearmint  .. 

Soyt)eans  ... 

Tomatoes  ... 

Tomatoes  ... 

Grapes 

Plums , 

Cottonseed 
Soybeans  .., 

Grapes 

Pineapple  .. 


CFR 
cite 


(ll)Propargite  on  grapes  does  not  need       TABLE  2.— SECTION  408  RAW  FOOD 
a  raisin  waste  FAR.  If  no  other  section  TOLERANCES  BEING  PROPOSED  FOR 

409  FARs  are  needed,  the  coordination  RETENTION Continued 

policy  does  not  require  revocation  of  the    

section  408  tolerances. 

4.  Other—  a.  Machlor  on  sunflower                Pesticide 
seeds.  This  tolerance  was  revoked  on 
August  3.  1994  (59  FR  39464).  " 

b.  Ethylene  oxide  on  raw  whole  Dimettiioin 
spices.  Ethylene  oxide  is  used  as  direct  ^^■^■^^ 
treatment  of  raw  whole  spices  and               ttnyiene  Oxioe  .. 
processed  ground  spices.  Ethylene  oxide  • 
has  both  a  section  408  tolerance  (raw 
whole  spices)  and  a  section  409  FAR           jprodione 
(processed  ground  spices).  The  FAR, 

however,  is  needed  only  for  direct  , .  " 

,  ,  ■'         J      .  Lindane 

treatment  of  processed  ground  spices 

and  not  because  of  any  concern  that  Marx»zeD 

treatment  of  raw  whole  spices  will  lead  

to  residues  in  processed  spices  at  a  level         

exceeding  the  section  408  tolerance.  The  Maneb  

residues  of  ethylene  oxide  in  processed  Methomyl 

ground  spices  from  treatment  of  whole  Nodhjrazon 

raw  spices  are  not  expected  to  exceed  Oxyfluorfen 
the  section  408  tolerance. 

c.  Triadimefon  on  pineapple.  Pure 
pineapple  bran  is  no  longer  considered 

a  significant  feed  item  and  has  been  priuB 

dropped  from  the  hst  of  significant  feed  PCNB  .... 

items  in  the  Agency's  Residue  Permethrin 

Chemistry  GuideUnes.  However,  EPA  Propar^e 

has  added  pineapple  process  residue  to  

this  table  of  significant  feed  items  Thkxjicarb 

because  the  Agency  has  determined  that 

the  material  typically  fed  to  livestock  is  Triadimefon 

pineapple  process  residue.  This  feed 

item  consists  of  tops  (minus  crowns),  

bottoms,  trimmings,  pulp  (remaining 

after  squeezing  for  juice),  and,  in  some  D.  Pesticide  Uses  that  Need  a  Section 

cases,  cull  pineapples.  Since  the  409  FAR 

processing  study  for  triadimefon  in  gpy^  ^^^  determined  that  under  its 

pineapples  shows  that  residues  do  not        revised  concentration  poUcy  the 
concentrate  in  the  process  residue,  a  pesticide  uses  Usted  in  this  unit  need 

section  409  FAR  is  not  needed.  section  409  FARs  to  prevent  the 

Triadimefon  on  pineapple  has  or  needs      adulteration  of  processed  food, 
no  other  section  409  FARs.  in  analyzing  me  need  for  section  409 

Table  2  below  summarizes  the  section     FARs,  EPA  has  taken  into  account  not 
408  raw  food  tolerances  that  EPA  is  not      only  existing  section  408  tolerances  but 
proposing  to  revoke  under  its  also  available  residue  data  bearing  on 

coordination  policy.  whether  the  current  section  408 

tolerance  should  be  revised  under 
existing  tolerance-setting  poUcies.  EPA 
has  received  large  amounts  of  residue 
data  as  part  of  the  reregistration 
program.  Review  of  these  data  shows 
that,  in  several  instances,  the  existing 
section  408  tolerance  is  set  either  too 
high  or  too  low.  Tolerance  adjustments 
would  normally  be  accompUshed 
through  the  reregistration  program. 

D'A.  however,  sees  no  reason  to  wait 
until.these  tolerances  are  formally 
revised  to  determine  whether  the 
pratidde  concentrates  for  the  purpose  of 
applying  the  coordination  pohcy.  EPA 
has  decided  that  it  should  basja  its 
concentration  decision  upon  the  most 
recent  data  on  residues  in  raw  crops.  If 


180.406 
180.151 


180.399 
180.399 
180.133 
180.176 
180.176 
180.176 
180.110 
180.253 
180.356 
180.381 
180.381 
180.381 
180.381 
180.319 
180.378 
180.259 
180.259 
180.407 
180.407 
180.410 
180.410 


table  2.— section  408  raw  food 
tolerances  being  proposed  for 
Retention 


Raw  convnodtty 

Pesticide 

Crop 

CFR 
cite 

Acephate  

Benomyl  „ 

Cottonseed  . 

Citrus  

Rice „.... 

Grapes 

Tomatoes  .... 
Pineapples  .. 
Tomatoes  .... 
Soybeans  .... 

180.108 
180.294 
180.294 

Captan 

Carbaryl 

Dicofol  

Diflubenzuron  

180.103 
180.103 
180.169 
180.163 
180.377 

those  data  indicate  that  section  408 
tolerances  should  be  adjusted,  EPA  has 
used  the  adjusted  section  408  tolerance 
level  as  the  basis  for  its  determination 
of  whether  a  section  409  FAR  is  needed. 
The  basis  for  EPA's  determination  that 
the  tolerance  should  be  adjusted  is  in 
the  docket. 

In  two  cases  (dicofol/plums  and 
mancozeb/oats),  the  level  of  residues  in 
the  processed  food  is  between  the 
current  section  408  tolerance  and  an 
adjusted  lower  408  tolerance.  If  EPA 
were  to  make  its  determination  of  the 
need  for  a  section  409  FAR  based  on  the 
current  higher  tolerance,  EPA  might  in 
this  notice  decide  that  revocation  was 
not  warranted  only  to  have  to  revise  that 
determination  in  the  near  future  once 
the  overall  tolerance  reassessment  for 
the  pesticide  is  complete.  Once  the 
overall  tolerance  reassessment  for  the 
pesticide  is  complete,  EPA  would  take 
the  identical  action  proposed  here:  EPA 
would  explain  why  the  tolerance 
needed  to  be  lowered  but  then  propose 
to  revoke  the  existing  tolerance  because 
amending  the  existing  tolerance  wouid 
not  be  consistent  with  the  coordination 
pohcy. 

In  two  other  cases  (dicofol/apples  and 
propargite/apples),  the  level  of  residues 
in  the  processed  food  is  higher  than 
both  the  current  and  adjusted  section 
408  tolerances.  In  this  case,  adjusting 
the  tolerance  is  irrelevant  to  the  need  for 
a  section  409  FAR.  Nonetheless,  in  all 
situations  where  a  tolerance  needs  to  be 
adjusted  (whether  raised  or  lowered), 
EPA  beheves  the  focus  of  the 
coordination  policy  analysis  should  be 
the  tolerance  value  that  would  be  set 
taking  into  account  the  most  current 
data. 

1.  Dicofol  on  apples.  The  current 
section  408  tolerance  for  dicofol  on 
apples  is  5  ppm  (40  CFR  180.163). 
Evaluation  of  new  residue  data  indicates 
that  the  tolerance  should  be  raised  to  7 
ppm. 

This  use  needs  a  section  409  FAR  for 
wet  apple  pomace.  When  apples  are 
processed,  residues  may  concentrate  in 
both  wet  and  dried  apple  pomace,  with 
a  greater  potential  concentration  in 
dried  apple  pomace.  A  section  409  FAR 
for  dried  apple  pomace  would  therefore 
cover  the  lower  level  of  residues  in  wet 
apple  pomace.  In  years  past  EPA  often 
did  not  estabUsh  a  separate  section  409 
FAR  for  wet  apple  pomace,  which 
tended  to  obscure  the  fact  that  wet 
pomace  itself  was  regarded  by  EPA  as  a 
significant  animal  feed.  More  recently, 
tolerance  listings  for  apple  pomace  have 
included  both  wet  and  dried  pomace, 
either  with  a  single  tolerance  level 
based  on  the  dried  apple  pomace  or 
separate  tolerance  levels. 


EPA  determined  in  its  Jime  1994 
revision  to  the  Residue  Chemistry 
GuideUnes  Table  n  (June  8, 1994;  59  FR 
29603)  and  reaffirmed  in  September 
1995  (September  21. 1995;  60  FR  49150) 
that  dried  apple  pomace  is  not  a 
significant  animal  feed.  FARs  for  dried 
apple  pomace  will  eventually  be 
revoked  because  they  are  not  needed. 
However,  without  a  FAR  for  dried 
pomace,  wet  apple  pomace  needs  a 
FAR  Under  the  criteria  of  both  the  June 
1994  and  the  September  1995  Table  II, 
wet  apple  pomace  is  considered  a 
significant  animal  feed.  This  is  not  a 
new  determination  by  EPA:  however, 
the  decision  to  remove  dried  apple 
pomace  highlighted  the  continued 
status  of  wet  apple  pomace  as  a 
significant  animal  feed.  Wet  apple 
pomace  is  also  considered  a  RTC  animal 
feed. 

Dicofol  currently  has  no  FARs  for 
apple  pomace,  wet  or  dried.  Under  the 
new  Residue  Table  n,  no  FAR  is  needed 
for  dried  apple  pomace,  but  one  is 
needed  for  wet  apple  pomace.  The 
average  concentration  factor  in  the 
processing  of  wet  apple  pomace  is  6.6 
and  the  HAFT  for  dicofol  on  apples  is 
2.32.  Because  multiplying  the  average 
concentration  factor  by  the  HAFT 
exceeds  the  adjusted  section  408 
tolerance  of  7  ppm  for  dicofol  on  apples, 
EPA  beheves  that  it  is  likely  that  some 
wet  apple  pomace  will  contain  residues 
exceeding  the  adjusted  tolerance  level. 

2.  Dicofol  on  ffxipes.  This  use  needs 
a  section  409  for  raisins.  The  average 
concentration  factor  in  the  processing  of 
raisins  is  6.6  and  the  HAFT  for  dicofol 
on  grapes  is  3.02.  Because  multiplying 
the  average  concentration  factoi  by  the 
HAFT  exceeds  the  section  408  tmerance 
for  dicofol  on  grapes  (5  ppm),  EPA 
beheves  that  it  is  Ukely  that  some 
raisins  will  contain  residues  exceeding 
the  tolerance. 

3.  Dicofol  on  plums.  The  current 
section  408  tolerance  for  dicofol  on 
plums  is  5  ppm  (40  CFR  180.163). 
Evaluation  of  new  residue  data  indicates 
that  the  tolerance  should  be  reduced  to 

1  ppm.  This  use  needs  a  section  409 
FAR  for  prunes.  The  average 
concentration  factor  in  the  processing  of 
prunes  is  3.1  and  the  HAFT  for  dicofol 
on  plums  is  0.79.  Because  multiplying 
the  average  concentration  factor  by  the 
HAFT  exceeds  the  adjusted  section  408 
tolerance  for  dicofol  on  plums,  EPA 
beUeves  that  it  is  Hkely  that  some 
prunes  will  contain  residues  exceeding 
the  adjusted  tolerance  level. ' 

4.  Mancozeb  on  oats.  The  current 
section  408  tolerance  for  mancozeb  on 
oat  grain  is  5  ppm  (40  CFR  180.176). 
Evaluation  of  new  residue  data  indicates 
that  the  tolerance  should  be  reduced  to 


1  ppm.  This  use  has  a  section  409  FAR 
for  oat  bran  and  oat  flour.  EPA  believes 
that  the  bran  FAR  is  needed  under  its 
concentration  pohcy  but  the  flour  FAR 
is  not.  EPA  considers  oat  bran  a 
significant  human  food  item  which  is 
RTE.  The  average  concentration  factor 
in  the  processing  of  oat  bran  is  2  and  the 
HAFT  for  mancozeb  on  oats  is  0.98 
ppm.  Because  multiplying  the  average 
concentration  factor  by  the  HAFT 
exceeds  the  adjusted  section  408 
tolerance  for  mancozeb  on  oats,  EPA 
believes  that  it  is  likely  that  some  oat 
bran  will  contain  residues  exceeding  the 
recommended  tolerance  level.  After 
examining  several  processing  studies 
involving  mancozeb  residues  on  grains, 
EPA  has  determined  that  the  average 
concentration  factor  for  the  processing 
of  flours  is  less  than  one. 

In  addition  to  a  section  408  tolerance 
for  oat  grain,  mancozeb  has  a  section 

408  tolerance  for  oat  straw.  EPA 
beheves  that  straw  production  cannot  be 
separated  from  grain  production 
because  oat  grain  and  straw  are 
harvested  simultaneously  from  the 
matuje  plant.  Oats  would  not  be  grown 
solely  for  straw  considering  its  low 
value  relative  to  grain.  Therefore,  it  is 
not  practical  to  limit  use  of  a  p>esticide 
to  oats  grown  for  straw  and  the  Agency 
is  proposing  to  revoke  the  oat  straw 
tolerance  for  mancozeb. 

5.  Mancozeb  on  wheat.  The  current 
section  408  tolerance  for  mancozeb  on 
wheat  grain  is  5  ppm  (40  CFR  180.176). 
Evaluation  of  new  residue  data  indicates 
that  the  tolerance  should  be  reduced  to 
1  ppm.  This  use  has  a  section  409  FAR 
for  wheat  flour.  EPA  believes  that  the 
flour  FAR  is  not  needed  under  its 
concentration  policy.  After  examining 
several  processing  studies  involving 
mancozeb  residues  on  grains.  EPA  has 
determined  that  the  average 
concentration  factor  for  the  processing 
of  flours  is  less  than  one.  The  section 

409  FAR  for  wheat  bran  was  revoked  on 
July  14.  1993  (58  FR  37682)  because  it 
violated  the  Delaney  clause.  The  bran 
FAR  is  needed  to  prevent  the 
adulteration  of  wheat  bran.  Multiplying 
the  average  concentration  factor  in  the 
processing  of  wheat  bran  (2)  times  the 
HAFT  for  mancozeb  on  wheat  (O.ar 
ppm)  yields  a  result  e.xceeding  th^ 
adjusted  tolerance  level  (1  ppm). 

In  addition  to  a  section  408  tolerance 
for  wheat  grain,  mancozeb  has  a  section 
408  tolerance  for  wheat  straw.  Wheat 
production  is  similar  to  oat  production 
with  respect  to  straw,  and  EPA  is 
therefore  proposing  to  revoke  the 
section  408  tolerance  for  mancozeb  on 
wheat  straw. 

6.  Propargite  on  apples.  The  current 
section  408  tolerance  for  propargite  on 
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apples  is  3  ppm  (40  CFR  180.259). 
Evaluation  of  new  residue  data  indicates 
that  the  tolerance  should  be  raised  to  20 

ppm. 

This  use  currently  has  a  section  409 
FAR  for  dried  apple  pomace,  which 
coven  residues  in  wet  apple  pomace. 
The  FAR  for  dried  apple  pomace  is  not 
needed;  without  the  FAR  for  dried 
pomace,  a  FAR  for  wet  apple  pomace  is 
needed.  The  average  concentration 
factor  in  the  processing  of  wet  apple 
pomace  is  5  and  the  HAFT  for 
propargite  on  apples  is  13.4  ppm. 
Because  multiplying  the  average 
concentration  factor  by  the  HAFT 
exceeds  the  adjusted  section  408 
tolerance  for  propargite  on  apples,  EPA 
believes  that  it  is  likely  that  some  wet 
apple  pomace  will  contain  residues 
exceeding  the  tolerance. 

7.  Propcagite  on  figs.  This  use  has  a 
section  409  FAR  for  dried  figs  and  EPA 
beUeves  that  this  FAR  is  needed  under 
its  concentration  policy.  The  average 
concentration  factor  in  the  processing  of 
dried  figs  is  2.7  and  the  HAFT  for 
propai^te  on  figs  is  1.8  ppm.  Because 
multiplying  the  average  concentration 
factor  by  the  HAFT  exceeds  the  section 
408  tolerance  for  propargite  on  figs  (3 
ppm),  EPA  believes  that  it  is  likely  that 
some  dried  figs  will  contain  residues 
exceeding  the  tolerance. 

8.  Simazine  on  sugarcane.  This  use 
has  a  corresponding  section  409  FAR  for 
molasses  as  human  food  and  animal 
feed  and  previously  was  identified  as 
needing  FARs  for  syrup  and  bagasse. 
EPA  considera  molasses  to  be  a  RTE 
food  and  feed  item.  The  average 
concentration  factor  in  the  processing  of 
molasses  is  10.  A  determination  of  the 
HAFT  has  not  been  made  since  the 
concentration  factor  is  so  large  that  the 
HAFT  multiplied  by  that  number  is 
certain  to  appreciably  exceed  the 
section  408  tolerance  (.25  ppm). 

EPA  expects  that  in  most  cases  the 
HAFT  wiU  not  be  lower  than  the 
tolerance  by  a  factor  of  two.  This 
conclusion  is  based  on  EPA's 
experience  with  setting  408  tolerances 
(i.e.,  how  they  are  derived  based  on  the 
highest  residue  values]  and  with  the 
relationships  between  average  residues 
in  field  trials  and  either  tolerances  or 
maximum  field  trial  residues,  which  are 
usually  close  to  the  tolerance.  In  most 
cases,  average  residues  across  all  field 
trials  for  a  given  crop  are  2  to  6  times 
less  than  a  tolerance  or  maximum  field 
trial  value.  The  highest  average  field 
trial  (HAFT)  will  be  higher  than  the 
average  residue  across  all  trials. 
Therefore,  in  this  particular  case  the 
Agency  is  confident  that  10  times  the 
HAFT  wiU  be  appreciably  higher  than 
the  408  tolerance.  Examples  of  the 


relationships  between  average  residues 
and  tolerances  or  maximum  field  trial 
residues  will  be  placed  in  the  docket  for 
this  notice.  EPA's  conclusion  regarding 
the  level  of  simazine  residues  in 
sugarcane  molasses  is  confirmed  by  a 
processing  study  in  which  sugarcane 
treated  at  the  maximiun  application  rate 
showed  total  residues  of  0.63  ppm  in 
molasses,  well  above  the  0.25  ppm 
sugarcane  tolerance.  Therefore,  EPA 
beUeves  that  it  is  likely  that  some 
molasses  will  contain  residues 
exceeding  the  tolerance.  Sugarcane 
syrup  is  not  considered  a  significant 
human  food  and  therefore  no  section 
409  FAR  is  needed.  Bagasse  is  not 
considered  a  significant  animal  feed. 

9.  Triadimefon  on  wheat.  This  use  has 
a  section  409  FAR  for  milled  firactions 
of  wheat.  EPA  considers  milled 
fractions  of  wheat  to  be  RTE  human 
food  (i.e.  bran).  The  average 
concentration  factor  in  the  processing  of 
milled  fi'actions  of  wheat  is  3.7  and  the 
HAFT  for  triadimefon  on  wheat  is  0.6 
ppm.  Because  multiplying  the  average 
concentration  factor  by  the  HAFT 
exceeds  the  section  408  tolerance  for 
triadimefon  on  wheat  (1.0  ppm),  EPA 
believes  that  it  is  likely  that  some  milled 
fractions  will  contain  residues 
exceeding  the  tolerance. 

In  addition  to  a  section  408  tolerance 
for  wheat  grain,  triadimefon  also  has 
section  408  tolerances  for  wheat  green 
forage  and  straw.  EPA  is  proposing  to 
revoke  the  section  408  tolerance  for 
triadimefon  on  wheat  straw  for  the  same 
reasons  given  for  mancozeb.  However, 
wheat  forage  in  some  areas  is  grown 
solely  for  the  purpose  of  producing 
forage,  and  not  grown  to  matxirity  to 
produce  wheat  grain.  Some  is  grown  in 
mixed  stands  with  other  grassy  crops 
such  as  ryegrass,  making  it  impractical 
to  produce  wheat  grain  from  such  fields. 
Based  on  these  agronomic  practices, 
EPA  believes  that  a  pesticide  label 
restriction  limiting  the  use  of 
triadimefon  to  wheat  grown  for  forage  is 
practical.  Therefore,  EPA  is  not 
proposing  to  revoke  the  section  408 
tolerance  for  triadimefon  on  wheat 
green  forage  even  though  the  grain  and 
straw  tolerances  are  proposed  for 
revocation. 

V.  Delaney  Clause  Determinations  For 
Needed  Section  409  FARs 

A.  Induce  cancer 

For  each  of  the  pesticides  listed  in 
Unit  IV.D..  Section  409  FARs  are  either 
established  or  needed.  In  a  nimiber  of 
published  proposed  revocations,  EPA 
has  previously  determined  that  the  five 
pesticides  "induce  cancer"  within  the 
meaning  of  the  Delaney  clause  (59  FR 


10993;  59  FR  33941;  60  FR  3607).  Full 
copies  of  each  of  these  reviews  and 
other  references  in  this  dociunent  are 
available  in  the  OPP  Docket,  the 
location  of  which  is  given  imder 
'ADDRESSES"  above.  Information  on 
dicofol  is  contained  in  OPP  Docket 
OPP-300238,  on  mancozeb,  propargite 
and  simazine  in  OPP  Docket  OPP- 
300335,  and  on  triadimefon  in  OPP 
Docket  OPP-300360. 

EPA  is  ciurently  considering 
comments  on  the  proposed  revocations 
of  section  409  FARs  for  propargite, 
mancozeb,  simazine  and  triadimefon. 

B.  DES  Proviso 

EPA  may  establish  or  maintain  a 
section  409  FAR  for  d  pesticide  that 
induces  cancer  if  the  DES  proviso 
excepts  the  FAR  from  the  Delaney 
clause.  Thus,  when  a  pesticide  needing 
a  FAR  is  foimd  to  induce  cancer,  EPA 
must  determine  if  the  FAR  is 
nonetheless  excepted  from  the  Delaney 
clause  prohibition  by  the  DES  proviso. 

The  DES  proviso  applies  to  a  FAR 
when  no  detectable  residues  are 
expected  in  the  animal  commodities 
(meat,  milk,  poultry,  eggs)  as  a  result  of 
animal  consumption  of  feeds  containing 
residues  permitted  by  the  FAR  (60  FR 
49142,  September  21, 1995).  If  no 
detectable  residues  of  the  chemical  can 
be  foimd  in  the  animal  conunodities,  the 
FAR  can  be  maintained  or  established. 

The  nine  pesticide  uses  listed  in  Unit 
rV.  D  of  this  docmnent  have  or  need 
section  409  FARs  that  are  or  would  be 
inconsistent  with  the  Delaney  clause. 
However,  only  three  of  these  FARs  are 
for  animal  feed  items  and  thus  have 
been  further  analyzed  to  determine 
whether  they  are  allowed  under  the  DES 
proviso. 

1.  Dicofol  on  wet  apple  pomace.  EPA 
concludes  that  the  DES  proviso  would 
not  except  the  dicofol  FAR  from  the 
Delaney  clause.  A  dicofol  FAR  for  wet 
apple  pomace  does  not  qualify  because 
detectable  residues  in  animal 
commodities  are  expected  as  a  result  of 
feeding  treated  wet  apple  pomace  to 
animals.  A  memorandum  explaining 
EPA's  analysis  is  included  in  the 
docket. 

2.  Propargite  on  wet  apple  pomace. 
EPA  concludes  that  the  DES  proviso 
does  not  except  the  propargite  FAR  from 
the  Delaney  clause.  The  propargite  FAR 
does  not  qualify  because  detectable 
residues  in  animal  commodities  are 
expected  as  a  result  of  feeding 
propargite  treated  wet  apple  pomace  to 
animals.  A  memorandum  explaining 
EPA's  analysis  is  included  in  the 
docket. 

3.  Simazine  on  molasses.  EPA  has 
previously  concluded  that  the  DES 
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proviso  does  not  except  the  simazine 
FAR  from  the  Delaney  clause.  (60  FR 
49142,  September  21, 1995). 

VI.  Proposed  Revocations 

A.  Section  408  Tolerances 

EPA  proposes  that  the  nine  section 
408  tolerances  listed  in  Table  3  of  this 
unit  be  revoked.  EPA  no  longer  believes 
that  these  tolerances  meet  the  statutory 
standard  under  section  408  ("protect  the 
public  health")  because  use  of  a 
pesticide  under  these  tolerances  is 
likely  to  result  in  residues  in  processed 
food  exceeding  such  tolerance.  Such 
residues  will  render  the  processed  food 
adulterated  imder  the  FFDCA  unless 
there  is  a  section  409  FAR.  Some  of  the 
nine  section  408  tolerances  have 
existing  section  409  FARs  that  are 
inconsistent  with  the  Delaney  clause 
and  they  will  be  or  have  been  revoked. 
The  others  need  FARs  but  such  FARs 
have  not  been,  and  imder  the  Delaney 
clause  cannot  be,  established. 

As  EPA  explained  in  its  recent 
statement  on  the  coordination  policy, 
(January  25,  1996,  61  FR  2378)  it 
believes  that,  if  the  use  of  a  pesticide 
under  a  section  408  tolerance  is  likely 
to  result  in  residues  in  a  processed  food 
which  Congress  has,  in  the  clearest 
terms,  deemed  unacceptable,  Congress' 
heightened  concern  regarding  such 
residues  in  processed  food  must  be 
taken  into  account  in  determining 
whether  the  section  408  tolerance 
complies  with  the  statutory  standard  for 
estabUshing  or  maintaining  tolerances 
imder  section  408.  Moreover,  EPA 
believes  that  where  evaluation  of 
available  data  indicate  that  residues  in 
processed  food  can  exceed  the  section 
408  tolerance,  Congress'  heightened 
concern  about  such  residues  is 
determinative  of  the  finding  under  the 
section  408  standard,  absent  some 
extraordinary  impact  upon  the  food 
supply.  EPA  beUeves  that  its  revised 
concentration  pohcy  (60  FR  31300.  Jime 
14. 1995)  involves  a  reasonable 
approach  to  determining  the  likelihood 
of  residues  in  processed  food  exceeding 
the  associated  section  408  tolerance. 
EPA  expressly  noted  its  willingness  to 
use  all  relevant  and  appropriate  data  in 
examining  this  question.  For  example, 
EPA  stated  it  would,  where  appropriate, 
consider  some  type  of  average  residue 
value,  average  concentration  values,  and 
.  dilution  factors  for  not  RTE  food. 

Because  EPA  has  concluded  that  the 
appUcation  of  its  concentration  poUcy 
to  each  of  the  nine  section  408 
tolerances  in  the  followdng  Table  3  has 
shown  that  residues  in  processed  food 
can  exceed  the  section  408  tolerance 
and  because  removal  of  these  uses  is 


unlikely  to  have  a  significant,  much  less 
extraordinary,  impact  on  the  food 
supply.  EPA  is  proposing  to  revoke 
these  section  408  tolerances  because 
they  fail  to  meet  the  section  408 
standard  for  establishing  or  maintaining 
tolerances. 

Table  3.— Section  408  Tolerances 
Proposed  for  Revocation 


Pesticide 

Raw  Crop 

CFR 
Cite 

Dicofol  

Mancozeb  

Propargite 

Simazine  

Triadimefon  

Apples 

Grapes  

Plums 

Oats  

Wheat 

Apples 

Figs 

Sugarcane  .. 
Wheat 

180.153 
180.163 
180.163 
180.176 
180.176 
180259 
180.259 
180213 
180.410 

B.  Impacts 

As  noted  in  Unit  IV.D.  of  this 
document,  evaluation  of  the  nine 
pesticide  uses  listed  in  Table  3  of  this 
document,  under  EPA's  concentration 
policy  yields  the  conclusion  that,  in  all 
likelihood,  residues  in  processed  food 
can  exceed  the  associated  section  408 
tolerance.  For  these  pesticide  uses.  EPA 
also  examined  what  the  impact  on  the 
food  supply  would  be  if  these  uses  were 
disallowed.  EPA  has  concluded  that 
removal  of  the  uses  would  have  httle  or 
no  impact  on  the  price  or  availability  of 
food  to  the  consimier.  In  fact,  removal 
of  most  of  these  uses  is  not  expected  to 
have  much  effect  on  growers.  For  fovu 
of  the  uses  no  impact  is  expected.  For 
the  other  five,  the  impact  will  be  minor. 
Some  individual  apple,  fig,  and  wheat 
growers  may  incur  significant  impacts. 
See  Unit  IX.  A.  below  for  details. 

Vn.  Consideration  of  Comments 

Any  interested  person  may  submit 
comments  on  the  proposed  revocations 
of  tolerance  or  EPA's  decisions  not  to 
revoke  certain  tolerances  on  or  before 
May  30. 1996  at  the  address  given  under 
the" ADDRESSES"  section  above.  Before 
issuing  final  orders.  EPA  will  consider 
all  relevant  comments.  After 
consideration  of  comments,  EPA  will 
issue  a  final  order.  Such  order  will  be 
subject  to  objections  pursuant  to  section 
409(f)  (21  U.S.C.  348(0).  Failure  to  file 
an  objection  within  the  appointed 
period  will  constitute  waiver  of  the  right 
to  raise  issues  resolved  in  the  order  in 
future  proceedings. 


Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  |QPP- 
300415)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket©epamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

IX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

EPA  submitted  this  action  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12866  (58  FR  51735.  October  4. 
1993).  Any  conunents  or  changes  made 
during  that  review  have  been 
documented  in  the  public  record. 

EPA  has  evaluated  the  economic 
impacts  of  this  particular  action  for  the 
nine  proposed  revocations.  Below  is  a 
summary  of  the  results  of  the  economic 
analysis  by  crop. 

Apples.  The  most  significant 
economic  impacts  of  the  408  tolerances 
currently  proposed  for  revocation  are 
expected  on  apples  from  the  loss  of 
propargite  and  dicofol.  Eight  states 
produce  more  than  70%  of  the  apples 
grown  in  the  United  States;  regionally, 
these  includelhe  Northwest  (CA.  OR 
and  WA),  Michigan  in  the  Midwest,  and 
the  New  York/Pennsylvania  and  North/ 
South  Carolina  areas  of  the  East. 


8182 


Federal  Register  /  Vol.  61,  No.  42  /  Friday.  March  1.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  42  /  Friday.  March  1.  1996  /  Proposed  Rules 


8183 


UM  I 


In  these  areas,  losses  will  be  more 
acute  for  propaigite  which  is  used  on 
29%  of  the  overall  acreage,  but  up  to 
50%  of  the  acreage  in  New  York  and 
Kfidugan.  Dicofol,  on  the  other  hand, 
averages  use  on  only  5%  of  the  overall 
acreage,  with  a  range  of  3%  -  9%  in  the 
major  producing  states. 

The  most  likely  chemical  alternatives 
are  projected  to  be  fenbutatin-oxide. 
formetanate  hydrochloride,  and 
oxythioquinox.  These  alternatives  are 
more  toxic  than  propargite  and  dicofol 
to  some  beneficial  insects  in  some 
states,  but  would  likely  be  used  as 
replacements  in  most  cases.  There  are 
mixed  results  on  efficacy  of  the 
alternatives  compared  to  propargite  and 
dicofol  for  controlling  mite  pests  from 
field  trials.  Many  trials  suggest  the 
alternatives  have  equal  or  superior 
efficacy,  while  some  others  suggest  that 
propargite  and  dicofol  are  superior.  The 
Agency  assiuned  a  three  percent  yield 
loss  due  to  substitution  of  the 
alternatives,  resulting  in  a  projected  loss 
of  nearly  $16  milHon  annually  to 
current  users  of  propargite  and  dicofol. 
This  may  overstate  potential  yield  loss 
because  the  data  on  the  relative  efficacy 
of  these  pesticides  are  mixed.  This 
figure  does  not  include  losses  from 
higher  toxicity  of  alternatives  to 
benaeficial  insects,  or  increased 
development  of  resistance  to  the 
remaining  alternatives.  Alternatives  are 
approximately  the  same  or  lower  cost 
than  propargite  and  dicofol,  so  that 
there  would  be  Uttle  increased  cost  for 
alternatives. 

Figs.  Since  there  are  no  miticide 
alternatives  to  propargite,  annual  loss  to 
growers  could  be  up  to  $100,000  in 
those  years  when  mite  pressures  are 

Wheat.  Triadimefon  use  on  wheat  is 
insignificant.  Mancozeb  is  used  on  less 
than  5%  of  the  wheat  acres,  and 
numerous  alternatives,  some  of  which 
may  be  more  efficacious  than  mancozeb, 
are  available. 

Grapes.  Impacts  will  be  limited  to  the 
loss  of  dicofol,  which  is  expected  to 
cause  only  marginal  impacts.  Dicofol 
was  not  used  in  California  in  1994.  and 
is  not  recommended  by  grape  specialists 
because  its  non-selective  mode  of  action 
kills  beneficial  insects.  The  preferred 
alternative  (propargite)  offers  superior 
mite  control  while  not  harming 
beneficial  insects. 

The  Delaney  clause  prohibits 
establishing  or  maintaining  section  409 
FARs  for  any  pesticide  meeting  the 
"induces  cancer"  standard,  without 
regard  to  economic  impacts.  However, 
this  proposed  action  to  revoke  section 
408  tolerances  is  due  to  the  combined 
effect  of  the  Delaney  clause  and  EPA's 


coordination  policy.  EPA  believes  that 
the  impacts  due  to  these  proposed 
revocations  (and  ultimately  the 
cancellation  of  the  registered  uses)  are 
less  burdensome  than  the  alternative  of 
maintaining  these  tolerances  and 
registrations.  If  the  uses  and  408 
tolerances  remain  in  effect  without 
needed  409  FARs  (prohibited  by  the 
Delaney  clause),  lawfully  treated  foods 
could  potentially  be  adulterated,  and 
subject  to  seizure,  and  the  need  for 
costly  Federal  monitoring  and 
enforcement  would  increase.  The 
possibility  of  adulterated  foods  could 
create  uncertainty  among  pesticide 
users  and  food  processors  and  erode 
consimier  confidence  in  the  food 
supply.  ^ 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354;'94  Stat.  1164,  5  U.S.C. 
601  et  seq.)  requires  EPA  to  analyze 
regulatory  options  to  assess  the 
economic  impact  on  small  businesses, 
small  governments,  and  small 
organizations. 

Regulating  pesticide  residues  in  food 
is,  by  its  natiu-e,  indiscriminate  with 
respect  to  the  size  of  the  business  or 
farm  that  was  the  source  of  the  food. 
The  existence  or  absence  of  a  tolerance, 
and  the  levels  at  which  they  are  set 
must  logically  apply  to  all  food 
available  to  U.S.  consumers.  It  is  also 
not  feasible  to  segregate  and  track  food 
from  different  farm  sizes,  once  it  is  in 
channels  of  trade.  Therefore,  there  is  no 
potential  regulatory  option  that  would 
treat  small  farms  differently  from  large 
farms  with  respect  to  pesticide 
tolerances. 

The  Delaney  clause  leaves  no  option 
to  retain  the  applicable  section  409 
FARs.  The  section  408  tolerances  could 
either  be  revoked,  as  called  for  by  the 
coordination  policy,  or  maintained  in 
the  absence  of  the  needed  409  FARs.  It 
is  not  feasible  to  quantify  the  economic 
impacts  of  retaining  the  408  tolerances, 
for  the  reasons  discussed  above,  and 
therefore  a  comparison  of  the  impacts  of 
these  two  options  cannot  be  made.  The 
Agency's  choice  to  revoke  the  408 
tolerances  will  not  disproportionately 
affect  small  farms  over  large  farms,  since 
the  loss  of  a  pesticide  is  generally 
proportional  to  the  crop  acreage. 

C.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.L. 
104—4),  this  action  does  not  result  in  the 
expenditure  of  $100  million  or  more  by 
any  State,  local  or  tribal  govenunents.  or 
by  anyone  in  the  private  sector,  and  will 
not  result  in  any  "unfunded  mandates" 


as  defined  by  Title  II.  The  costs 
associated  with  this  action  are  described 
in  Unit  IX.  A  of  this  notice. 

Under  Executive  Order  12875  (58  FR 
58093,  October  28, 1993),  EPA  must 
consult  with  representatives  of  affected 
State,  local,  and  tribal  governments 
before  promulgating  a  discretionary 
regulation  containing  an  unfunded 
mandate.  This  action  does  not  contain 
emy  mandates  on  States,  localities  or 
tribes  and  is  therefore  not  subject  to  the 
requirements  of  Executive  Order  12875. 

D.  Paperwork  Reduction  Act 

This  order  does  not  contain  any 
information  collection  requirements  and 
therefore  is  not  subject  to  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  26. 1996. 


Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR, 
chapter  I,  part  180  be  amended  as 
follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.163    [Amended] 

2.  In  §  180.163,  in  the  paragraph 
beginning  with  "5  parts  per  million...," 
remove  the  entries  "apples,"  "grapes," 
and  "plums  (fresh  prunes),". 

§180.176    [Amended] 

3.  In  §  180.176  by  revising  the 
paragraphs  beginning  with  "25  parts  per 
milUon..."  and  "5  parts  per  million..." 
to  read  respectively  as  follows: 

§  180.176    Coordination  product  of  zinc  ion 
and  maneb;  tolerances  for  residues. 

»    *    *     *     * 

25  parts  per  milUon  in  or  on  the 
straws  of  barley  and  rye. 

*     *     •     •     • 

5  parts  per  million  in  or  on  celery; 
com  fodder  and  forage;  and  the  grains 
of  barley  and  rye. 


§180.213    [Amended] 

4.  By  removing  fi-om  the  table  in 
§  180.213  the  entry  for  "sugarcane". 


§180.259    [Amended] 

5.  By  removing  from  the  table  in 

§  180.259  the  entries  for  "apples"  and 
"figs". 

§180.410    [Amended] 

6.  By  removing  from  the  table  in 

§  180.410  the  entries  for  "Wheat,  grain", 
and  "Wheat,  straw". 

(PR  Doc.  96-4836  Filed  2-29-96;  8:45  am) 
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ENVIRONMENTAL  PnOTECTION 
AGENCY 

(OPP^SOOOOraOA;  FRL-6352-4] 


I 


UM  I 


Cyananin*;  Nolle*  of  PreHminary 
DalMmiiwtlon  to  Tenninate  Special 
Hawtwr,  Notieo  of  Receipt  of  Requests 
for  Voluntary  Cancellation 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Preliminary 
Detenninatton  to  Terminate  Sp>ecial 
Review;  Annoimcement  of  Receipt  of 
Voluntary  Cancellation. 
summary:  This  Notice  sets  forth  EPA's 
preliminary  determination  to  terminate 
the  Special  Review  of  cyanazine  based 
cm  amendments  to  the 'terms  and 
conditions  of  cyanazine  registrations.  In 
efiisct,  the  terms  and  conditions  call  for 
an  incremental  phaseout  and  voluntary 
cancellation  of  all  pesticide  products 
cnn*"'"i"g  cyanazine  that  are  registered 
for  uae  in  the  United  States.  The  Agency 
has  concluded  that,  based  on  these 
terms  and  conditions  of  the  amended 
registration  of  cyanazine,  any 
unreasonable  adverse  effects  posed  by 
cyanazine  use  will  be  eliminated  by  the 
phaseout  and  voluntary  cancellation  of 
the  chemical.  The  Agency  concludes 
that  the  bmefits  of  use  of  the  chemical 
for  the  limited  period  of  time  and  in 
strict  accordance  with  all  of  the  terms 
and  conditions  of  registration,  outweigh 
the  risks.  In  making  this  determination, 
the  Agency  considered  the  risks  and 
benefits  of  cyanazine  use  in  the  7-year 
phaseout,  during  which  maximum  label 
rates  will  be  reduced  and  closed  cab 
appUcation  equipment  will  be  required, 
as  well  as  the  ri^  and  benefits 
associated  with  the  ultimate 
cancellation  of  all  use  of  cyanazine.  In 
addition,  pursuant  to  section  6(f)(1)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodwitidde  Act  (FIFRA).  this  Notice 
annoimces  EPA's  receipt  of  requests  to 
volimtarily  cancel  all  registrations 
containing  cyanazine,  effective 
December  31, 1999. 

DATES:  Comments,  data  and  information 
relevant  to  the  Agency's  proposed 
decision  must  be  received  on  or  before 
April  1. 1996. 

ADDRESS:  Submit  three  copies  of  written 
comments  bearing  the  docimient 
number  (30000/60A].  By  mail  to:  PubUc 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  bring  comments  to  Room  1132, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  Telephone:  703-305- 
5805. 


Comments  and  data  may  fdso  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamaiI.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nimiber 
"OPP-30000/60A."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  IX.  of  this  dociunent. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  markkig  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORIMATION  COMTACT:  By 
mail:  Joseph  E.  Bailey,  Review  Manager, 
Special  Review  and  Reregistration 
Division  (7508W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Special 
Review  Branch,  3rd  Floor.  Crystal 
Station.  2800  Jefferson  Davis  Highway, 
ArUngton.  VA,  Telephone:  703-308- 
8173,  e-mail: 

bailey.joseph@epamail.epa.gov.  For  a 
copy  of  documents  in  the  pubUc  docket, 
to  request  information  concerning  the 
Special  Review,  or  to  request  indices  to 
the  Special  Review  public  docket, 
contact  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  f7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone:  703- 
305-5805. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Regulatory  Background 

Cyanazine  is  the  common  name  for  [2- 
((4-chloro-6-(ethylamino)-s-triazine-2- 


yl)amino)-2-methylpropionitrile].  an 
herbicide  sold  under  the  tradenames  of 
Bladex  and  Cynex  that  is  available  as  a 
granular  or  liquid  formulation.  It  is 
classified  as  a  "Restricted  Use 
Pesticide"  based  on  its  reproductive 
effects  and  detection  in  ground  and 
surface  water.  Cyanazine  was  first 
registered  by  Shell  Chemical  Company 
in  1971.  Today,  DuPont  Agricultural 
Products  aqd  Griffin  Corporation  are  the 
only  registrants  of  technical  grade 
cyanazine.  Ciba  Plant  Protection  also 
has  one  registered  product,  a  mixture  of 
cyanazine  and  metalochlor,  but 
submitted  a  request  for  voluntary 
cancellation  of  this  product  which  was 
annoimced  in  the  Federal  Register  of 
November  8, 1995  (60  FR  56333)  (Ref. 
1).  A  final  cancellation  order  for  this 
product  was  effective  February  8, 1996. 

In  April  1985,  a  Special  Review  of 
cyanazine  was  initiated  based  on 
studies  indicating  developmental 
toxicity  in  two  species  after  oral 
administration  of  the  chemical.  The 
Agency  was  concerned  about  potential 
risks  to  mixer/loaders  and  appUcators 
exposed  to  cyanazine.  Additional 
dermal  developmental  toxicity  studies 
that  were  submitted  to  the  Agency  led 
to  a  refinement  of  the  risk  estimates. 
The  Special  Review  was  concluded  in 
1988  by  requiring  personal  protective 
eqmpment  and  revised  label  language. 

The  Agency  continued  to  assess 
ground  and  surface  water  monitoring 
data  for  cyanazine  contamination  and, 
to  help  address  contamination  concerns, 
approved  label  amendments  in  1993 
that  reduced  maximiun  application  rates 
and  required  surface  water  setbacks. 
These  funendments,  however,  did  not 
amehorate  all  of  the  Agency's  risk 
concerns  and  on  February  8, 1994,  a 
preliminary  notification  letter  was 
issued  to  all  cyanazine  registrants 
indicating  that  the  Agency  was 
considering  initiating  a  Special  Review 
of  cyanazine  because  of  potential  cancer 
risks  from  dietary  (food  and  drinking 
water)  and  non-dietary  exposure. 
Additionally,  the  Agency  was  also 
concerned  about  possible  ecological 
risks  to  nontarget  organisms  (aquatic 
organisms,  terrestrial  plants)  and  their 
ecosystems  that  may  result  from  the  use 
of  cyanazine. 

On  November  10, 1994,  EPA  issued 
the  Notice  of  Initiation  of  Special 
Review  (Position  Dociunent  1  or  PD  1) 
formally  announcing  that  a  Special 
Review  was  being  initiated  for 
cyanazine,  along  with  atrazine  and 
simazine  (58  FR  60412)  (Ref.  2).  The 
Agency  formally  initiated  the  Special 
Review  based  only  on  the  cancer  risk 
concern  to  humans.  The  Agency 
remains  concerned  about  possible 


ecological  effects;  however,  these  effects 
were  not  considered  as  formal  criteria  to 
initiate  the  Special  Review. 

On  August  2, 1995,  DuPont 
volimtarily  proposed  to  amend  its 
cyanazine  registrations  to  effectively 
phaseout  the  production  of  cyanazine 
for  use  in  the  U.S.  by  the  end  of  1999, 
with  incremental  reductions  in 
maximum  label  application  rates  in 
1997, 1998,  and  1999  and  a  closed  cab 
requirement  for  appUcators  beginning  in 
1998  (Ref.  3).  Cyanazine  products  that 
have  been  released  for  shipment  by  a 
registrant  on  or  before  December  31, 
1999,  may  only  be  distributed  and  sold 
in  the  chaimels  of  ^raae  in  accordance 
with  their  labels  through  September  30, 
2002.  Such  products  may  only  be  used 
through  December  31,  2002.  EPA 
accepted  DuPont's  proposal  to  amend 
its  cyanazine  registrations.  Since  the 
acceptance  of  DuPont's  proposal  to 
amend  cyanazine  registrations,  EPA  has 
granted  new  conditional  cyanazine 
registrations  to  Griffin  based  on  Griffin's 
agreement  to  accept  the  same  terms  and 
conditions  as  part  of  its  cyanazine 
reostrations  (Refs.  4,  5,  6,  7,  and  8). 

The  Agency  has  evaluated  the  risks 
and  benefits  posed  by  the  terms  and 
conditions  of  the  phaseout  and 
voluntary  cancellations  submitted  by 
the  manufacturers  of  cyanazine  and 
approved  by  EPA.  Among  the  factors 
considered  were  the  risks  of  use  during 
and  after  the  phaseout  period  and 
arising  from  use  of  existing  stocks,  the 
benefits  that  will  accrue  irom  use  during 
the  phaseout  and  use  of  existing  stocks, 
the  incentives  for  and  likelihood  of  the 
development  of  alternative  control 
strategies  of  a  phaseout  as  opposed  to  an 
immediate  commencement  of 
cancellation  proceedings,  and  the 
htigative  risks  and  uncertainties 
attendant  to  a  contested  regulatory 
action  as  opposed  to  a  voluntary  action. 
Taking  all  of  these  factors  into 
consideration,  the  Agency  has 
concluded  that  risks  associated  with  the 
proposed  voluntary  phaseout  and 
cancellation  are  outweighed  by  its 
benefits.  Accordingly,  the  Agency 
beUeves  the  Special  Review  of 
cyanazine  may  be  terminated  on  the 
basis  of  the  voluntary  cancellation. 

In  response  to  the  triazine  PD  1  issued 
in  November  1994,  the  Agency  received 
a  number  of  comments  about  the  risks 
and  benefits  of  cyanazine.  All  of  the 
issues  raised  in  the  cyanazine  comments 
received  during  the  comment  period  are 
addressed  in  this  Notice  and  are  on  file 
in  the  triazine  pubUc  docket  (OPP- 
30000/60).  While  a  number  of  the 
comments  challenged  the  Agency's 
decision  to  initiate  the  Special  Review 
of  the  triazines  and  questioned  various 


components  of  the  Agency's 
assessments,  no  additional  scientific 
data  were  received  by  the  Agency  that 
change  the  Agency's  previous 
<u}nclusions  about  potential  risks  irom 
cyanazine  exposure.  The  majority  of  the 
comments  received  were  undocumented 
testimonials  that  generally  made  claims 
concerning  the  usefulness  of  cyanazine. 
A  few  commenters  provided  additional 
ground  and  surface  water  monitoring 
data.  All  of  the  comments  relating  to 
cyanazine  benefits  have  been 
considered  in  assessing  the  economic 
impacts  of  phasing  out  cyanazine. 
Similarly,  all  of  the  comments  relating 
to  cyanazine  risks  have  been  considered 
in  assessing  the  risks  associated  with 
the  phaseout  of  cyanazine.  Significant 
comments  and  the  Agency's  responses 
to  the  comments  are  discussed  in 
appropriate  sections  of  this  Notice. 
Supporting  documentation  may  be 
found  in  the  cyanazine  public  docket 
(OPP-30000/60). 

As  discussed  above,  the  Agency  has 
recently  granted  cyanazine  conditional 
registrations  to  Griffin  Corporation. 
These  recently-approved  cyanazine 
registrations,  as  well  as  any  others  that 
may  be  granted  by  the  Agency  in  the 
future,  are  required  to  comply  with  all 
of  the  same  terms  and  conditions  of 
registration  for  cyanazine  as  approved 
by  the  Agency  for  DuPont's 
registrations.  The  Griffin  products  were 
conditionally  registered  by  the  Agency 
provided  that  Griffin  comply  with  all  of 
the  same  terms  and  conditions  of  the 
DuPont  cyanazine  registrations.  If 
Griffin  does  not  comply  with  the  same 
terms  and  conditions  of  the  cyanazine 
registration,  its  registrations  are  subject 
to  cancellation  by  the  Agency  in 
accordance  with  FIFRA  section  6(e). 
Griffin's  release  for  shipment  of  its 
products  containing  cyanazine 
constitutes  acceptance  of  the  terms  and 
conditions  of  the  registrations.  In 
accordance  with  FIFRA  section 
3(c)(7)(A).  these  conditional 
registrations  have  been  approved 
because  the  Agency  has  determined  that 
they  are  substantially  similar  to  other 
currently  registered  cyanazine  products 
or  differ  only  in  ways  that  do  not 
significantly  increase  the  risk  of 
unreasonable  adverse  effects  to  the 
environment. 

B.  Legal  Background 

In  order  to  obtain  a  registration  for  a 
pesticide  under  FIFRA.  an  applicant 
must  demonstrate  that  the  pesticide 
satisfies  the  statutory  standard  for 
registration.  l%e  standard  requires, 
among  other  things,  that  the  pesticide 
will  not  cause  "unreasonable  adverse 
effects  on  the  environment"  [FIFRA 


section  3(c)(5)l.  The  term  "unreasonable 
adverse  effects  on  the  environment" 
means  "any  unreasonable  risk  to 
humans  or  the  environment,  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  the 
use  of  any  pesticide"  [FIFRA  section 
2(bb)].  This  standard  requires  a  finding 
that  the  benefits  of  each  use  of  the 
pesticide  outweigh  the  risks  of  such  use. 
when  the  pesticide  is  used  in 
compliance  with  the  terms  and 
conditions  of  registration  and  in 
accordance  with  commonly  recognized 
practices. 

The  burden  of  proving  that  a  pesticide 
satisfies  the  statutory  standard  is  on  the 
proponents  of  registration  and  continues 
as  long  as  the  registration  remains  in 
effect.  Under  FIFRA  section  6,  the 
Administrator  may  cancel  the 
registration  of  a  pesticide  or  require 
modification  of  the  terms  and 
conditions  of  a  registration  if  the 
Administrator  determines  that  the 
pesticide  product  causes  unreasonable 
adverse  effects  to  man  or  the 
environment.  EPA  created  the  Special 
Review  process  to  facilitate  the 
identification  of  pesticide  uses  that  may 
not  satisfy  the  statutory  standard  for 
registration  and  to  provide  a  public 
procedure  to  gather  and  evaluate 
information  about  the  risks  and  benefits 
of  these  uses. 

A  Special  Review  may  be  initiated  if 
a  pesticide  meets  or  exceeds  the  risk 
criteria  set  out  in  the  regulations  at  40 
CFR  part  154.  When  EPA  believes  that 
a  pesticide  has  met  such  risk  criteria,  a 
notice  is  published  in  the  Federal 
Register  which  announces  the  initiation 
of  the  Special  Review.  After  a  PD  1  is 
issued,  registrants  and  other  interested 
persons  are  invited  to  review  the  data 
upon  which  the  review  is  based  and  to 
submit  data  and  information  to  rebut 
EPA's  conclusions  by  showing  that 
EPA's  initial  determination  was  in  error, 
or  by  showing  that  use  of  the  pesticide 
is  not  likely  to  result  in  unreasonable 
adverse  effects  on  human  health  or  the 
environment.  In  addition  to  submitting 
rebuttal  evidence,  commenters  may 
submit  relevant  information  to  support 
EPA's  initial  conclusions  or  to  aid  in  the 
determination  of  whether  the  economic, 
social  and  environmental  benefits  of  the 
use  of  the  pesticide  outweigh  the  risks. 
After  reviewing  the  comments  received 
and  other  relevant  materials  obtained 
during  the  Special  Review  process,  EP.^ 
makes  a  proposed  decision  on  the  future 
status  of  registrations  of  the  pesticide. 

The  Special  Review  procesa  may  be 
concluded  in  various  ways  depending 
upon  the  outcome  of  EPA's  risk/benefit 
assessment.  If  EPA  concludes  that  all  of 
its  risk  concerns  have  been  adequately 
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rebutted,  the  pesticide  registration  will 
be  maintained  unchanged.  If,  however, 
all  risk  concerns  are  not  rebutted,  then 
EPA  will  proceed  to  assess  risks  and 
benefits.  EPA  considers  possible 
changes  to  the  terms  and  conditions  of 
registration  that  can  reduce  risks  to  a 
level  that  satisfies  the  risk  criteria  used 
to  initiate  Special  Review.  If  risks  can  be 
reduced  to  the  level,  then  the  Agency 
considers  whether  the  benefits  outweigh 
those  risks.  Based  upon  this  analysis,  it 
may  require  that  such  changes  be  made 
in  the  terms  and  conditions  of  the 
registration.  Alternatively,  EPA  may 
determine  that  no  changes  in  the  terms 
and  conditions  of  a  registration  will 
adequately  assure  that  use  of  the 
pesticide  will  not  cause  any 
unreasonable  adverse  effects.  If  EPA 
makes  such  a  determination,  it  may  seek 
caiuxllation,  suspension,  or  change  in 
classification  of  the  pesticide's 
registration.  This  determination  would 
be  set  forth  in  a  Notice  of  Final 
Determination  issued  in  accordance 
with  40  CFR  154.33. 

When  the  Administrator  proposes  to 
cancel,  deny,  or  change  the 
classification  of  the  registration  of  a 
pesticide  product  which  is  the  subject  of 
a  Special  Review,  regulations  at  40  CFR 
154.3lCb)  require  that  the  Agency 
submit  notices  of  preliminary 
determination  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
PaneLfor  review  and  comment.  In  the 
case  of  the  proposed  decision  for 
cyanazine,  the  Agency  does  not  deem 
this  necessary  beicause  the  cancellation 
of  all  cyanazine  products  is  a  voluntary 
action  on  behalf  of  the  registrants. 

Issuance  of  this  Notice  means  that  the 
Agency  has  assessed  the  potential 
adverse  effects  of  cyanazine  and  has 
°  preliminarily  determined  that 
continued,  but  limited,  use  of  the 
pesticide  under  the  agreed-upon  terms 
and  conditions  of  cyanazine  registration 
with  DuPont  and  Griffin  will  not 
present  unreasonable  adverse  effects 
when  considering:  (1)  Risks  and  benefits 
of  restricted,  continued  use  of  cyanazine 
through  the  phaseout  period  and  (2)  the 
ultimate  cancellation  of  all  cyanazine 
registrations.  The  Agency  is  proposing 
to  terminate  the  Special  Review  of 
cyanazine  based  on  the  fact  that  use  will 
be  restricted  during  the  phaseout  period 
and  no  cyanazine  use  will  be  allowed 
after  December  31,  2002,  and,  therefore, 
continuation  of  the  Special  Review  is  no 
longer  necessary.  Included  as  part  of  the 
terms  and  conditions  of  cyanazine 
registration  are  cyanazine  registrants' 
waivers  of  fights  to  challenge  the 
Agency's  final  action  on  the  cyanazine 
Special  Review  or  the  terms  and 
amditions  of  registration,  including 


laE^k^mendments,  required  by 
agreem'tats  in  any  court  or 
administrative  forum.  The  complete 
terms  and  conditions  that  amend 
cyanazine  registration  are  provided  in 
Unit  X.  of  this  Notice. 

n.  Summary  of  Toxicological  Concerns 

A.  Carcinogenicity 

The  initiation  of  the  Special  Review 
of  cyanazine  in  1994  was  based  on 
evidence  that  cyanazine  may  cause 
cancer  in  persons  exposed  to  the 
chemical  through  their  diet  (food  and 
drinking  water)  and  through  exposiue 
while  handling  the  chemical  (mixer/ 
loaders  and  applicators).  This  risk 
concern  is  based  on  a  statistically- 
significant  incidence  of  malignant 
mammary  gland  tumors  in  female 
Sprague-Dawley  rats  that  were  exposed 
to  cyanazine  through  their  diet  for  2 
years.  In  addition  to  the  mammary  gland 
tiunors  observed  in  these  rats,  the 
weight-of-the-evidence  for  the 
carcinogenic  potential  of  cyanazine 
includes  the  evidence  that  cyanazine  is 
structurally  related  to  the  other  chloro- 
s-triazines  which  also  induce  mammary 
gland  cancer  in  female  Sprague-Dawley 
rats.  Although  cyanazine  is  structurally 
related  to  the  other  chloro-s-triazines, 
cyanazine  differs  in  that  it  contains  a 
cyano  (nitrile)  functional  group  that  is 
highly  reactive. 

In  March  1991,  the  OP? 
Carcinogenicity  Peer  Review  Committee 
evaluated  the  weight-of-the-evidence  for 
cyanazine,  with  particular  emphasis  on 
its  carcinogenic  potential.  The  Peer 
Review  Committee  concluded  that 
cyanazine  should  be  classified  as  a 
Group  C,  possible  human  carcinogen, 
and  recommended  quantification  of 
human  risk  using  a  linearized  multi- 
stage model  to  extrapolate  from  effects 
seen  at  high  doses  in  laboratory  studies 
to  predict  tumor  response  at  low  doses. 
Using  this  model,  the  cancer  potency 
equivalent  (Qi*)  for  cyanazine  is  1.0  x 
10°  (mg/kg/day)-'  based  on  the 
development  of  mammary  gland 
adenocarcinomas  and  carcinosarcomas 
in  female  rats.  This  represents  the  95 
percent  upper  confidence  limit  of  tumor 
induction  likely  to  occur  from  a  unit 
dose.  The  cancer  classification  of 
cyanazine  has  not  been  presented  to  the 
FIFRA  Scientific  Advisory  Panel  (SAP) 
for  review. 

A  more  detsiiled  discussion  about  the 
evidence  that  cyanazine  may  cause 
cancer  can  be  found  in  the  PD  1. 


B.  Comments  Regarding  the 
Carcinogenicity  of  Cyanazine  and  the 
Agency's  Response  ~    • 

Comment:  DuPont  AgriCultiual  Products 
and  Griffin  Corporation  responded  that 
the  Agency  does  not  have  sufficient 
toxicological  evidence  to  support  its 
position  that  cyanazine  may  pose  a 
cancer  risk  to  himians.  Both  state  that 
the  Sprague-Dawley  rat  model  is 
inappropriate  and  ih&t  evidence 
supports  their  assertion  that  cyanazine. 
tumorigenicity  is  associated  with  a 
hormonally-mediated  threshold  effect. 
Agency  Response:  In  the  PD  1  for 
atrazine,  simazine,  ud  cyanazine,  the 
Agency  considered  au  information 
available  at  that  time  to  evaluate  the 
carcinogenic  potential  of  the  triazines, 
including  the  appropriateness  of  the 
Sprague-Dawley  rat  model,  the  method 
of  quantifying  the  carcinogenic  risk  and 
DuPont's  assertion  that  cyanazine 
tiunorigenicity  occurs  through  a 
hormonal  mechanism.  In  response  to 
the  PD  1,  the  Agency  received 
additional  information  with  comments 
submitted  for  atrazine  and  simazine  that 
will  be  reviewed  and  evaluated  in  the 
continuing  Special  Review  of  those 
chemicals.  The  Agency  received  no  new 
information,  however,  to  dispute  the 
carcinogenicity  classification  for 
cyanazine.  Currently,  it  is  the  Agency's 
pohcy  to  regulate  carcinogens  based  on 
risk  assessment  procedures  that  utilize 
the  Qi*  approach  in  the  absence  of  data 
to  support  the  hypothesis  of 
hormonally-mediated  threshold 
responses.  On  several  occasions,  DuPont 
has  indicated  that  they  have  Undertaken 
research  that  will  attempt  to  validate  a 
hormonally-mediated  mechanism  of 
carcinogenicity;  however,  the  Agency 
received  no  information  from  DuPont 
that  attempts  to  prove  such  a 
mechanism  exists. 

Comment:  DuPont  does  not  believe  that 
a  link  between  breast  cancer  and 
exposure  to  cyanazine  exists  and  has 
stated  that  reviews  of  several 
epidemiology  studies  on  estrogen 
replacement  therapy  find  no  such  link. 
Agency  Response:  When  the  Agency 
initiated  the  Special  Review  for  the 
triazines,  it  had  not  concluded  that 
cyanazine  was  directly  related  to  an 
incidence  of  human  breast  cancer.  Upon 
review  of  published  literature,  the 
Agency  indicated  that  such  tumor 
development  in  humans  seemed 
possible  and  that  during  the  course  of 
the  Special  Review,  further  research 
into  epidemiological  studies  would 
hopefully  provide  information  to  make 
rational  decisions  about  such  cause  and 
effect  relationships.  The  Agency  is  not 
in  a  position  at  this  point  to  draw  any 


definitive  conclusions  about  human 
breast  cancer  and  cyanazine;  however, 
-the  Agency  will  continue  to  consider 
information  throughout  the  Special 
Review  of  the  other  triazines  that  may 
help  clarify  whether  an  association 
exists.  Information  in  published 
hterature  support  the  possibility  that 
some  link  between  breast  cancer  and  the 
triazine  herbicides  is  possible. 
Comment:  The  National  (^alition 
Against  the  Misuse  of  Pesticides 
(NCAMP)  provided  comments  about  the 
triazines  in  general  without  reference  to 
cyanazine  specifically.  N(2AMP 
supports  the  Agency's  Special  Review  of 
the  triazines  but  unequivocally  states 
that  the  Agency  must  cancel  the 
triazines  due  to  unreasonable  cancer 
risks. 

Agency  Response:  The  terms  and 
conditions  of  DuPont  and  Griffin 
cyanazine  registrations  now  provide  for 
voluntary  cancellation  of  all  cyanazine 
registrations  in  1999  and  will  eventually 
result  in  a  total  phaseout  of  the  use  of 
cyanazine  in  the  U.S.  During  the  period 
of  the  phaseout.  the  Agency  estimates 
that  the  risks  will  be  decreasing  because 
of  the  reductions  in  allowable  maximum 
apphcation  rates  and  the  requirement 
that  applicators  must  work  in  closed 
cabs.  Taking  the  cyanazine  phaseout 
and  voluntary  cancellation  into 
consideration,  the  Agency  has  evaluated 
the  risks  and  benefits  of  cyanazine  and 
determined  that  the  terms  and 
conditions  of  the  phaseout  and 
volimtary  cancellations,  as  submitted  by 
the  manufactiuers  and  approved  by 
EPA,  will  ultimately  eliminate  any 
unreasonable  adverse  effects  associated 
with  the  use  of  cyanazine.  Accordingly, 
the  Agency  is  proposing  to  terminate  the 
Special  Review.  As  with  all  Special 
Reviews,  cancellation  of  uses  is  an 
available  option  but  is  only  imposed 


when  other  less  severe  risk  reduction 
measures  are  not  adequate  to  eliminate 
unreasonable  adverse  effects. 
Comment:  NCAMP  commented  that 
evidence  supports  the  classification  of 
all  of  the  triazines  as  Group  B 
carcinogens. 

Agency  Response:  The  Agency  has  taken 
its  decision  about  the  cancer 
classification  of  atrazine  and  simazine 
to  the  SAP  on  a  number  of  occasions. 
The  SAP  agreed  with  the  Agency's 
cancer  classification  of  atrazine  and 
simazine.  Current  weight-of-the- 
evidence  for  cyanazine  supports  its 
classification  as  a  Group  C  carcinogen. 
Further,  NCAMP  did  not  provide  any 
additional  data  or  evidence  to  support 
their  assertion.  Accordingly,  the  Agency 
has  concluded  that  cyanazine  is  a  class 
C  carcinogen.  The  Agency  has  not 
presented  the  cancer  classification  of 
cyanazine  to  the  SAP,  and  in  Ught  of  the 
cyanazine  phaseout  and  the  ultimate 
cancellation  of  this  chemical,  does  not 
beUeve  that  it  is  necessary  to  do  so. 
Comment:  In  general.  Griffin 
commented  that  the  Agency  failed  to 
provide  adequate  information  to  allow 
others  to  fully  evaluate  its  risk 
assessments. 

Agency  Response:  As  required  by  the 
regulations  governing  Special  Review 
procedures,  the  Agency  has  provided  a 
record  of  all  background  documents 
used  in  its  assessments  through  the 
public  docket.  The  pubfic  docket 
contains  all  supporting  docvunentation 
that  describes  all  of  the  assiunptions 
and  values  used  by  the  Agency  to 
conduct  the  risk  assessments.  The 
Agency  has  made  available  the  same 
level  of  information  for  the  cyanazine 
Special  Review  as  it  has  for  other 
Special  Reviews,  and  this  information 
should  be  adequate  to  evaluate  the 
assessments. 


III.  Summary  of  Exposure  and  Related 
Human  Health  Risks 

In  the  PD  1 ,  the  Agency  provided 
upper  bound  estimates  of  carcinogenic 
risks  from  dietary  exposure  from  both 
food  and  drinking  water  and 
occupational  exposure  to  handlers 
(mixer/loader/apphcators)  of  cyanazine. 

A.  Dietary  Exposure  and  Associated 
Risks 

Dietary  exposure  to  cyanazine  can 
occur  through  the  direct  consumption  of 
cyanazine  residues  in  treated  food  as 
well  as  bom  commodities  that  contain 
secondary  residues  from  animals  that 
were  fed  cyanazine-treated  crops.  In  the 
PD  1,  the  Agency  considered  all 
residues  (per  its  equivalency  policy), 
including  parent  cyanazine  and  both 
chloro  and  hydroxy  metabolites,  to  be  of 
toxicological  concern.  Anticipated 
residues  were  calculated  using  data 
from  field  trials,  processing  studies,  and 
metabolism  studies. 

The  total  upper  bound  dietary  risk 
estimate  from  exposure  to  cyanazine 
residues  in  food,  as  reported  in  the  PD 
1,  is  2.9  X  10-5.  This  estimate  did  contain 
a  risk  contribution  from  wbeat  and 
sorghum,  uses  which  have  been 
voluntarily  cancelled  and  thus  removed 
from  cyanazine  labels.  Removing  the 
risk  contribution  for  wheat  and  sorghum 
from  the  total  decreases  the  total  upper 
bound  risk  to  2.7  x  10-'.  The  Agency  has 
not  received  any  data  that  justifies  the 
revision  of  any  of  the  assumptions  used 
in  its  dietary  risk  assessment  other  than 
the  information  with  respect  to  the 
voluntary  cancellation  of  the  wbeat  and 
sorghum  uses.  For  a  detailed  discussion 
of  those  assumptions,  the  reader  is 
referred  to  the  PD  1.  Table  1  below 
provides  the  dietary  risk  estimates  as 
discussed  in  the  PD  1 . 


Table  1  .—Dietary  Cancer  Risk  Estimates  for  Cyanazine 


Commodity 

Anticipated  Residue 
(ppm) 

Percent  Crop  Treated 

Exposure  (mg/kg/ 
day) 

Upper  Bound  Cancer 
Risk  Estimates 

Com 

Cottonseed 

Milk 

Poultry  and  eggs  . 

Red  meat    . 

Sorghum 
Wheat 

Total 

Total  excluding  wheat  and  sorghum 

0.12 
0.09 

0.00028  (milk) 
0.000034  (non-fat  sol- 
ids) 
0.0023? 
0.004322 

0.00345 
0.0103* 
0.10 
0.16 

20 
5 

5 
1 

1.2  X  10' 

9.3  X  10-» 

1.2  X  10-* 

3.1  X  10-* 
1.0x10' 

1.2X  10--' 

2.3  X  10-* 

12  X  10' 
9.3  X  10" 
1.2  X  10^ 

3.1  X  10-* 
1.0x10' 

1.2  X  10-' 

2.3  X  10-* 

2.9  X  10' 
2.7  X  10 ' 

'Range  of  values  were  used  for  meat,  meat  byproducts,  fiat,  liver,  and  kidney. 
^Range  of  values  were  used  for  meat,  meat  byproducts,  fat,  liver,  kidney  and  eggs. 
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B.  Comments  Regarding  Cyanazine 
Dietary  Risk  Estimates  and  the  Agency's 
Response 

Comment:  Griffin  contends  that 
Anticipated  Residue  (AR)  values  used 
by  EPA  were  not  identified  and 
interpolation  of  EPA 's  calculations 
reveals  that  values  used  are  exaggerated 
and  inappropriate  for  determining 
actual  dietary  risks.  Griffin  further 
objects  to  the  Agency's  use  of  translated 
data  from  cattle  to  estimate  anticipated 
residues  in  other  animal  commodities. 
DuPont  disagreed  with  the  extrapolation 
from  metaboUsm  studies  to  estimate 
residues  in  meat,  milk,  and  eggs  and  the 
assumption  that  100  percent  of  the 
livestock  feed  from  com,  cotton,  wheat, 
and  sorghum  has  been  treated  with 
cyanazine. 

Agency  Response:  The  AR  values  used 
■  in  the  Agency's  risk  assessment  are 
listed  in  Table  1  above  and  were 
identified  in  the  PD  1  as  well  as  in  the 
supporting  documentation  that  was  in 
the  public  docket  at  the  time  of 
publication  of  the  PD  1.  In  completing 
the  dietary  risk  assessment  for 
cyanazine,  the  Agency  utihzed  its 
standard  approadi  to  estimate  AR 
values  and  Uien  used  those  values  in 
determining  dietary  exposure  estimates 
and  carcinogenic  risk  through  its 
Dietary  Risk  Evaluation  System  (DRES). 
Documentation  supporting  the 
estimation  of  ARs  and  dietary  exposure 
values  is  contained  in  the  references 
used  for  the  triazine  PD  1  and  can  be 
found  in  the  triazine  public  docket.  To 
determine  the  cyanazine  AR  values  for 
risk  assessment  piirposes  for  crop 
commodities,  the  Agency  averaged  the 
actual  residues  detected  in  field  trials; 
fior  nondetectable  residues,  the  Agency 
■ssiuned  the  residue  level  equalleid  one- 
half  of  the  analytical  method's  limit  of 
detection.  This  approach  precludes  the 
possibility  of  overestimating  or 
underestimating  risks  that  could 
otherwise  be  based  on  residue  values  at 
high  or  low  detections.  To  estimate  the 
ARs  for  animal  commodities,  the 
Agency  used  animal  dietary  burden  data 
which  take  into  ccxisideration 
anticipated  residues  on  feed  crops  as 
well  as  percent  crop  treated  data  and 
animal  metabolism  studies.  Since  the 
consumption  of  feed  by  animals  has 
already  been  adjusted  to  account  for  the 
percent  of  the  crop  that  has  been  treated 
with  cyanazine,  use  of  the  100  percent 
assimiption  is  appropriate. 

The  Agency  routinely  translates  data 
between  commodities  with  sufficient 
similarities,  such  as  translating  apple 
data  to  pears.  Translation  is  performed 
when  data  are  either  not  available  or  are 
insufficient  In  the  case  of  cyanazine, 
crop  data  do  exist.  Data  for  cattle  and 


other  nmiinants  can  be  translated  only 
to  other  animals  such  as  goats,  sheep, 
hogs  or  horses,  but  not  to  poultry. 
Rimiinant  data  exist  for  cyanazine  and 
were  used  to  estimate  risks  in  the  PD  1. 
However,  at  the  time  the  PD  1  was 
published,  cyanazine  poultry 
metabolism  data  were  not  available. 
Therefore,  atrazine  poultry  metabolism 
data  were  translated  to  cyanazine.  Since 
atrazine  and  cyanazine  were  grouped  for 
Special  Review  purposes  due  to  their 
structural  and  metabolic  similarities,  the 
Agency  considered  it  to  be  appropriate 
to  bridge  this  data  gap  by  translation. 
Griffin  did  not  provide  an  alternative 
risk  assessment  for  the  Agency  to  review 
or  any  additional  data  for  review  and 
consideration  in  refining  risk  estimates. 
Comment:  Griffin  stated  that  the 
Agency's  use  of  information  fi'om  the 
1977  - 1978  National  Food  Consumption 
Survey  to  estimate  consumption  values 
is  inappropriate  because  food 
consumption  patterns  have  changed 
dramatically  over  the  past  17  years; 
therefore,  ingestion  rates  used  in  the 
dietary  risk  assessment  are  invalid. 
Griffin  also  stated  that  the  source  of  the 
percent  crop  treated  data  was  not 
provided. 

Agency  Response:  Although  Griffin  did 
not  agree  with  the  Agency's  use  of  the 
1977  - 1978  information  to  predict 
ingestion  rates,  it  provided  no  data  that 
the  Agency  could  use  to  revise  the 
consumption  values.  The  Agency 
acknowledges  that  the  1977  - 1978 
National  Food  Consumption  Survey 
may  not  reflect  the  most  current 
consimiption  profile  of  individuals  in 
the  United  States.  The  continuing 
surveys  of  food  intake  by  individuals 
were  performed  in  1989  through  1991; 
the  Agency  is  working  to  translate  these 
data  into  a  form  useful  for  the  Agency's 
Dietary  Risk  Evaluation  System. 
However,  until  these  data  are  in  a 
useable  form,  the  Agency  will  continue 
to  use  the  1977  - 1978  data. 

The  Agency  revised  the  percent  crop 
treated  data  for  cyanazine  in  1994  using 
the  most  current  United  States 
Department  of  Agriculture  (USDA)  and 
other  proprietary  usage  estimates  that 
were  available  at  that  time.  The  data 
reflect  annual  fluctuations  in  use 
patterns  as  well  as  variability  as  a 
consequence  of  using  data  irom  various 
information  sources.  Griffin  did  not 
supply  any  percent  crop  treated  data  for 
the  Agency  to  evaluate. 
Comment:  Griffin  asserts  that  EPA 
calculations  incorrectly  assume  that  all 
secondary  sources  of  ingested  cyanazine 
are  contaminated  with  100  percent  of 
the  AR  level. 

Agency  Response:  The  Agency  does  use 
100  percent  of  the  AR  level  in  its 


calculations  to  estimate  dietary  risk; 
however,  as  discussed  above,  the  AR 
value  has  taken  factors  into 
consideration  to  adjust  for  the  fact  that 
100  percent  of  a  crop  may  not  be  treated 
with  the  chemical.  Therefore,  further 
percent  crop  treated  adjustments  are  not 
necessary  and  would  tend  to 
imderestimate  potential  risks. 
Comment:  Grifnn  purports  that  EPA 
provided  no  specific  information  about 
the  exposure  frequency  and  exposing 
duration  values  used  in  its  calculations; 
i.e.,  EPA  assiunes  that  an  individual 
consumes  a  maximum  amount  of  a 
particular  food  all  in  the  same  day, 
every  day,  for  an  entire  lifetime  and 
does  not  account  for  differences  in 
exposure  duration  for  people  Uving  in 
urban  areas,  rural  areas  and  farms. 
Agency  Response:  The  Agency 
acknowledges  that  there  are  differences 
in  food  consimiption  habits  across  the 
U.S.  To  estimate  chronic  dietary  risk, 
the  Agency  considered  information  it 
has  on  the  general  U.S.  population  as 
well  as  22  population  subgroups.  The 
Agency's  Dietary  Risk  Evaluation 
System  utilizes  information  that  was 
obtained  from  the  1977  - 1978  food 
consumption  survey  discussed  above. 
This  survey  was  designed  to  statistically 
encompass  all  income  levels  and  all 
population  areas  of  the  U.S.,  including 
participants  from  both  rural  and  urban 
areas.  Average  dietary  consumption  of 
an  individu^  over  a  3-day  period  is 
determined.  The  consumption  value  is 
then  matched  to  the  self-reported  body 
weight  of  the  individual.  All  data  for 
both  consumers  and  non-consumers  of  a 
particular  commodity  are  then 
combined  or  averaged  to  determine 
dietary  exposure.  Currently,  this  siuvey 
provides  the  best  estimate  of  food 
consumption  patterns  in  the  U.S., 
assiuning  average  consumption  over  a 
70-year  lifetime. 

Comment:  Griffin  contends  that  EPA 
provided  no  information  indicating  the 
values  used  for  tx)dy  weight 
assiunptions. 

Agency  Response:  Details  about  the 
assumptions  used  in  the  DRES 
calculations  were  provided  in  the  public 
docket.  To  calculate  dietary  risk 
estimates  for  food  and  drinking  water 
consumption,  the  Agency  has  used 
information  that  was  obtained  in  the 
1977  - 1978  food  consumption  survey. 
This  survey  matched  individual 
consimiption  with  individual  reported 
body  weights  of  the  respondents  and  the 
information  is  then  used  by  the  Dietary 
Risk  Evaluation  System  to  estimate  risk. 
Therefore,  the  Agency  has  used  the  self- 
reported  body  weights  to  calculate  both 
the  dietary  and  drinking  water  risk 
estimates.  The  self-reported  body 


weights  average  out  to  approximately  58 

kg- 

Comment:  DuPont  states  that,  because 
the  use  of  cyanazine  on  sorghum  and 
wheat  was  voluntarily  canceled,  risks 
from  these  sources  should  be  removed 
from  the  risk  assessment  calculations. 
Agency  Response:  The  Agency  accepted 
DuPont's  request  to  voluntarily  cancel 
cyanazine  use  on  wheat  and  sorghum, 
llie  Agency  has  removed  the  risk 
contribution  from  use  on  wheat  and 
sorghum  from  the  dietary  risk 
assessment.  The  upper  bound  dietary 
risk  estimate  without  the  contribution 
from  wheat  and  sorghum  is  2.7  x  10-^ 
which  is  still  considered  to  be 
unacceptable. 

Comment:  DuPont  commented  that  EPA 
has  presented  upper  bound  risk 
estimates  only  and  ignored  the  most 
likely  estimates  which  would  be  orders 
of  magnitude  lower. 
Agency  Response:  It  is  standard  poUcy 
for  the  Agency  to  provide  upper  bound 
carcinogenic  risk  estimates.  'The  use  of 
less  than  upper  bound  risk  estiniatos 
may  not  adequately  account  for  risks  to 
the  n)ost  sensitive  populations  such  as 
infants,  children,  or  the  elderly.  The 
Agency  acknowledges  that  the  true  risk 
estimates  may  be  as  low  as  zero  for 
some  people  in  some  risk  scenarios;  i.e. 
where  no  exposure  is  present. 
Comment:  DuPont  stated  that  EPA 
should  not  make  the  assumption  that 
chloro  and  hydroxy  metabolites  of 
cyanazine  are  as  toxic  as  the  parent 
chemical. 

Agency  Response:  In  the  absence  of 
appropriate  toxicological  information,  it 
is  the  Agency's  policy  to  use  a  default 
assumption  that  metabolites  are  no  more 
or  no  less  toxic  than  the  parent 
compound.  The  Agency  is  not  aware  of 
any  information  that  indicates  that 
cyanazine  metaboUtes  are  less  toxic 
than  cyanazine  itself.  The  Agency  has 


completed  its  review  of  the 
hydroxyatrazine  study  and  is  currently 
determining  the  study's  impact  oh 
atrazine  and  simazine  anticipated 
residue  calculations.  The  Agency  has 
decided  that  translation  of  ^e  results  of 
this  study  to  simazine  is  appropriate. 
However,  because  the  structure  of 
cyanazine  contains  the  cyano  functional 
group  and  the  other  two  triazines  in 
Special  Review  do  not,  the  Agency  has 
decided  that  it  would  not  be  appropriate 
to  translate  results  of  the 
hydroxyatrazine  study  to  cyanazine. 

C.  Drinking  Water  Exposure  and 
Associated  Risks 

Ground  and  surface  water  sources 
provide  drinking  water  for  human 
consumption.  While  the  Agency  does 
not  yet  have  an  enforceable  regulatory 
standard  or  Maximum  Contaminant 
Level  (MCL)  for  cyanazine 
contamination  of  drinking  water,  a 
Ufetime  Health  Advisory  Level  (HAL) 
has  been  estabUshed  at  1.0  |ig/L. 
Information  from  a  number  of  ground 
and  surface  water  monitoring  studies 
has  indicated  that  cyanazine  detections 
are  fi^quently  found,  especially  in 
surface  waters. 

To  prepare  the  PD  1 .  the  Agency 
considered  information  from  a  number 
of  surface  water  monitoring  studies  that 
indicated  the  presence  of  cyanazine  in 
areas  of  the  Midwest  where  it  is 
&«quently  used.  The  information  from 
these  studies  indicates  that  cyanazine  is 
detected  in  many  streams  and  rivers  for 
several  months  post-application  at 
concentrations  of  at  least  several  \ig/L 
due  to  runoff.  However,  the  percentage 
of  detections  is  lower  during  early 
spring  (pre-application)  and  during  fall 
and  winter,  many  months  after 
application.  Concentrations  are  usually 
less  than  1.0  Mg^L.  There  are  reports  of 
cyanazine  detections  in  some  lakes  and 


reservoirs  that  remain  constant  at 
several  pg/L  almost  year  round.  The 
ground  and  surface  water  monitoring 
studies  that  provide  evidence  of 
cyanazine  contamination  of  water 
supplies  are  discussed  in  the  PD  1 . 

The  Agency  based  its  drinking  water 
risk  concerns  on  the  cyanazine 
detections  discussed  above  and 
calculated  high  end  (90th  percentile)  as 
well  as  risk  estimates  for  mean 
consumption  of  cyanazine- 
contaminated  drinking  water  derived 
from  both  ground  and  surface  water 
sources.  In  the  PD  1,  the  Agency's 
estimates  from  exposure  to  a  mean 
concentration  of  cyanazine  in  ground 
and  surface  water  are  2.3  x  10-*  and  9.7 
X  10-*,  respectively.  The  upper  bound 
risk  estimates  from  a  90th  percentile 
exposure  in  ground  and  surface  water 
are  4.0  x  10-*  and  6.6  x  10 '. 
respectively.  These  risk  estimates  may 
underestimate  the  actual  risk  because 
they  are  based  on  exposure  to  cyanazine 
parent  compound  only  and  do  not 
include  the  potential  contribution  to 
risk  trom  cyanazine  degradates.  The 
Agency  is  also  concerned  about 
exposure  to  cyanazine  degradates  that 
are  assumed  to  be  no  more  or  less  toxic 
than  the  parent  compound.  It  is 
important  to  note  that  the  cyanazine 
drinking  water  risk  estimates  are 
representative  values  for  individuals 
residing  in  the  com  belt  region  where 
the  chemical  is  used  and  do  not  apply 
to  the  entire  U.S.  f>opulation. 
particularly  areas  where  the  chemical  is 
not  used.  Details  about  the  Agency's 
drinking  water  assessments  for  ground 
and  surface  water  may  be  found  in  the 
PD  1.  Since  the  publication  of  the  PD  1. 
the  Agency  has  not  received  any 
information  that  would  significantly 
alter  the  cyanazine  risk  estimates.  Table 
2  below  shows  the  drinking  water  risk 
estimates  as  provided  in  the  PD  1 . 


Table  2. — Excess  Individual  Lifetime  Cancer  Risk  Estimates  from  Consumption  of  Cyanazine-Contaminated  Surface  and  Ground 

Water 


Mean  Exposure 

90th  Percentile 

Cyanazine  -  surface  water                                             ' 
Cyanazine  -  ground  water 

9.7  X  10-* 
2.3  X  10-* 

6.6  X  10> 
4.0  X  10-* 

D.  Comments  Regarding  Cyanavne 
Drinking  Water  Risk  Estimates  and  the 
Agency's  Response 

Comment:  DuPont  and  Griffin  contend 
that  data  from  ground  water  monitoring 
programs  conclusively  demonstrate  that 
cyanazine  ground  water  detections  are 
either  nonexistent  or  extremely  low. 
Neither  EPA's  modeling  nor  actual 
ground  water  survey  data  support  any 


regulatory  action  to  alter  cyanazine 
registration  status.  DuPont  and  Griffin 
"specifically  noted  that  studies  cited  in 
the  PD  1  do  not  support  the  claim  that 
ground  water  contamination  with 
cyanazine  is  a  concern. 

Agency  Response:  The  Agency 
continues  to  befieve  that  cyanazine 
contamination  of  ground  water  supplies 
poses  concerns.  Griffin  was  correct  in 


stating  that  cyanazine  was  not  detected 
in  EPA's  National  Survey  of  Pesticides 
in  Drinking  Water  Wells.  However,  the 
detection  limit  in  the  survey  was  2.4  \ig/ 
L  whereas  the  Agency's  HAL  for 
cyanazine  is  1.0  Mg^L.  It  is  quite  possible 
that  there  were  undetected  residues  of 
cyanazine  at  or  greater  than  the  HAL  but 
less  than  the  detection  limit.  The  fact 
that  cyanazine  was  detected  in  few 
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wells  in  the  Monsanto  National 
Alachlor  Well  Water  Survey  is 
reasonable  because  the  survey  focused 
on  the  alachlor  use  area.  The  Agency 
does  not  believe  that  the  use  of 
cyanazine  geographically  coincides 
closely  enough  with  the  use  of  alachlor 
to  rely  heavily  on  the  resiilts  of  this 
study  to  be  representative  of  the 
contamination  potential  of  cyanazine. 
For  example,  in  Illinois,  only  a  small 
percentage  of  the  total  com  acreage  is 
treated  with  both  alachlor  and 
cyanazine.  Most  alachlor  applications 
are  accompanied  by  treatments  with 
atrazine,  dicamba,  or  glyphosate. 
Therefore,  it  would  be  less  likely  to 
detect  cyanazine  in  alachlor  use  areas. 
Also,  no  degradates  were  analyzed  for  in 
the  survey.  Griffin  further  stated  that  no 
cyanazine  was  detected  in  groimd  water 
during  retrospective  studies  conducted 
by  Shell.  Although  the  wells  were 
located  near  fielob  in  which  com  had 
been  grown  in  the  last  5  years,  in  areas 
where  60  -  69  percent  of  the  wells  were 
tested,  cyanazine  was  not  used  or  usage 
could  not  be  confirmed  in  the  associated 
com  field.  Therefore,  these  studies  do 
not  represent  the  most  accurate  impact 
of  cyanazine  use  on  ground  water 
quality.  Cyanazine  was  detected  in  155 
of  7,468  wells  as  noted  in  EPA's 
Pesticides  in  Groimd  Water  Database. 
The  cjranazine  detections  in  tbe  wells  of 
14  states  probably  resulted-from 
nonpoint  source  mechanisms. 

The  Agency  acknowledges  that  the 
parent  cyanazine  compoimd  may  not  be 
very  persistent  imder  most  field 
conditions;  however,  total  chloro- 
degredate  residues  of  cyanazine  are 
potentially  very  persistent  depending  on 
environmental  conditions  such  as  those 
that  may  be  foimd  in  groimd  water 
reservoirs.  The  Agency  also 
acknowledges  that  less  information  is 
available  about  the  contamination  of 
ground  water  with  cyanazine  than  witL 
atrazine  simply  because  cyanazine  has 
not  been  as  extensively  researched  as 
atrazine.  However,  the  information  that 
the  Agency  does  have  about  the  fate 
characteristics  of  cyanazine,  the 
monitoring  data,  and  the  large  amounts 
of  cyanazine  that  are  used  continues  to 
support  the  Agency's  concern  for 
0Oimd  water  contamination. 
Comment:  DuPont  stated  that  the 
Agency  has  no  information  indicating 
that  cyanazine  metabolites  will  reach 
ground  water  in  concentrations  of 
toxicoloracal  concern. 
Agency  Response:  The  Agency  has 
limited  data  on  the  detection  of 
cyanazine  degradates  in  ground  water; 
however,  cyanazine  is  structurally 
similar  to  atrazine  and  simazine  and  has 
similar  environmental  fate 


UMI 


characteristics  with  some  common 
degradates.  Because  of  the  similarity  in 
fate  characteristics,  the  Agency  believes 
that  it  is  reasonable  to  assiune  that 
cyanazine  degradates  may  reach  groimd 
water  supplies.  Both  atrazine  and 
cyanazine  degrade  to  deisopropyl 
atrazine,  a  chlorodegradate  that  the 
Agency  assumes  to  be  no  more  or  less 
toxic  than  the  parent  compoimd. 
Comment:  Griffin  commented  that 
EPA's  use  of  CHEMRANK  and  LEACH 
models  overestimates  cyanazine's 
leaching  potential. 

Agency  Response:  The  Agency  believes 
that  the  models  used  are  helpful  in 
judging  whether  significant  differences 
exist  in  the  leaching  potential  between 
different  pesticides  but  are  not  truly 
predictive  of  the  amounts  of  pesticides 
that  will  leach  to  ground  water  at  a 
particular  site.  In  addition,  the 
screening  models  used  do  not  take 
degradates  into  account;  one  particular 
cyanazine  degradate,  deisopropyl 
atrazine,  is  extremely  mobile  and  has 
been  widely  found  in  ground  water.  So, 
the  models  may  in  fact  underestimate 
risk. 

Comment:  The  South  Dakota  and 
Minnesota  Departments  of  Agriculture 
and  the  Illinois  Environmental 
Protection  Agency  submitted  surface 
water  monitoring  data  in  response  to  the 
PD  1  that  included  information  for 
cyanazine. 

Agency  Response:  The  Agency  has 
considered  the  data  submitted  by  each 
of  these  commenters.  The  South  Dakota 
and  Minnesota  data  were  consistent 
with  United  States  Geological  Survey 
(USGS)  1989  and  1990  reconnaissance 
studies  of  the  Midwestern  com  belt  that 
showed  levels  of  cyanazine  in  the 
surface  waters  of  those  states  generally 
to  be  substantially  lower  than  in  several 
other  states  such  as  Illinois,  Iowa  and 
Ohio.  Although  the  available  data  are 
not  sufficient  to  conclude  with  certainty 
that  cyanazine  is  not  a  potential 
problem  in  either  state,  the  Agency's 
primary  concerns  were  and  remain  at 
this  time  with  some  of  the  other  com 
belt  states.  For  example,  arithmetic 
average  annual  cyanazine 
concentrations  for  samples  collected 
from  West  Lake,  lA,  exceeded  the  HAL 
in  1992  and  1993,  and  for  samples 
collected  from  Rathbun  Reservoir,  lA, 
exceeded  the  HAL  in  1992  and  1994. 
Although  these  averages  are  arithmetic 
and  are  only  of  detects,  the  Agency 
believes  in  this  case  that  the  arithmetic 
averages  are  relatively  close  to  time- 
weighted  mean  concentrations  because 
of  the  regularity  of  the  sampling  dates. 
Such  regularity  would  not  be  observed 
if  there  were  a  significant  number  of 
non-detects  or  if  the  sampling  schedule 


was  skewed.  Additionally,  the  Agency 
received  raw  data  from  the 
Enviromnental  Working  Group  in  which 

29  surface  water  suppUes  were 
monitored  for  cyanazine  biweekly  from 
March,  April  or  May  through  August 
1995.  Using  these  data,  the  Agency 
calculated  time-weighted  mean 
concentrations.  Six  of  the  29  systems 
sampled  had  cyanazine  estimated- time- 
weighted  mean  concentrations  greater 
than  the  HAL  of  1.0  Mg/L  (Bowling 
Green,  OH  - 1.4  ^g/L;  Columbus,  OH  - 
1.04  \igfL;  Danville,  IL  -  2.47  ^g/L; 
Decatur,  0.-1.88  iig/L;  Johnson  County, 
KS  - 1.01  ^g/L;  and  Springfield,  IL  -  3.07 
jig/LKRefe). 

In  response  to  the  PD  1,  the  UUnois 
Environmental  Protection  Agency 
submitted  data  to  update  their  network 
of  30  raw  surface  water  sampling  sites 
from  the  Moyer  and  Cross  report  that 
covered  1985  - 1988  to  include  1989  • 
1993.  Also  provided  were  data  on 
cyanazine  concentrations  in  finished 
water  samples  collected  quarterly  bom 
September  1992,  to  June  1994,  from 
numerous  surface  water  source  supplies 
throughout  the  state.  Although  the  data 
updating  the  30  raw  water  sampling 
stations  is  in  summary  form  with  only 
mean  concentrations  provided  for  the 
entire  sampling  period  (1985  - 1993) 
given  for  each  site,  the  reported 
cyanazine  average  concentrations 
equaled  or  exceeded  the  HAL  at  7  of  the 

30  sites  and  equaled  or  exceeded  3  ^g/ 
L  at  2  of  those  sites,  even  with  the 
damping  effect  associated  with  long- 
term  multiple  year  averaging.  Although 
the  arithmetic  averages  may  be 
somewhat  greater  than  time-weighted 
mean  concentrations,  the  Agency 
believes  that  they  are  probably  not  that 
much  greater  due  to  the  general 
collection  of  samples  pre-application 
and  during  the  fall  as  well  as  a  small 
number  post-application.  The  data 
further  support  the  Agency's  position 
that  cyanazine  detections  in  the  surface 
waters  of  UUnois  remain  of  concem. 
Comment:  Griffin  and  DuPont 
commented  that  detections  of  cyanazine 
in  surface  water  fluctuate  seasonally 
with  detections  peaking  in  spring  and 
summer  but  returning  to  background 
levels  that  do  not  present  health 
concems  for  the  majority  of  the  year. 
DuPont  beUeves  that  studies  on 
effectiveness  of  best  management 

.  practices  (BMP)  provide  evidence  that 
DuPont's  BMP  efforts  have  helped 
reduce  surface  water  levels. 
Agency  Response:  The  Agency  agrees 
that  cyanazine  detections  tend  to  be 
seasonal;  however,  the  detections  that 
are  reported  remain  as  a  concem  to  the 
Agency.  Monitoring  data  post  1990  from 
West  Lake  and  Rathbun  Reservoir  in 


Iowa,  as  well  as  data  provided  to  the 
Agency  by  the  Environmental  Working 
Group  and  the  lUinois  Environmental 
Protection  Agency,  support  the 
Agency's  concem  that  average  annual 
cyanazine  concentrations  in  some 
surface  source  drinking  water  suppUes 
continue  to  exceed  the  HAL  of  1  pg/L. 
Data  from  studies  conducted  by  Baker  in 
Ohio  and  the  USGS  in  the  Midwestem 
CQm  belt  show  that  maximum  cyanazine 
concentrations  exceed  the  HAL  and  that 
such  concentrations  may  last  several 
weeks  post-appUcation.  The  Agency 
agrees  with  DuPont's  statement  that 
concentrations  of  cyanazine  exceeding 
10  )ig/L  are  more  likely  to  occur  in  small 
streams  rather  than  larger  streams  and 
rivers  where  the  concentration  is  likely 
to  be  diluted.  DuPont's  assertion  that 
small  streams  do  not  generally  supply 
drinking  water  is  true.  However, 
cyanazine  concentrations  often  remain 
elevated  for  longer  periods  of  time  in 
larger  streams  and  riven  due  to 
cyanazine  loadings  that  occur  at 
different  times  within  the  waterahed 
upstream  from  the  sampling  location. 
Also,  cyanazine  concentrations  appear 
to  remain  elevated  longer  in  lakes  and 
reservoirs  such  as  West  Lake  and 
Rathbun  Reservoir  due  to  lower 
microbiological  activities  coupled  with 
long  hydrological  residence  times.  In 
the  USGS  reconnaissance  survey  of  129 
surface  water  sites  within  the 
Midwestem  com  belt,  greater  than  10 
percent  of  the  sites  had  post-application 
concentrations  of  cyanazine  greater  than 
10  ^g/L;  in  the  study  by  Baker  of  eight 
tributaries  of  Lake  Erie  over  4  years  (32 
site-yeara),  19  percent  had  maximum 
concentrations  exceeding  10  ^g/L. 

The  Agency  does  beUeve  that  the    ' 
changes  brought  about  by  the  adoption 
of  the  BMPs  has  helped  to  decrease  the 
triazine  loading  of  surface  waters.  The 
Agency  believes  that  the  reduction  in 
use  rates  called  for  during  the  phaseout 
of  cyanazine  will  further  help  reduce 
the  loading  to  surface  waters  from 
agricultural  runoff  However,  the 
decreases  observed  since  the  use  of 
BMPs  are  small  and  recent  data  show 
that  cyanazine  contamination  of  some 
surface  water  source  drinking  suppUes 
continues  to  be  a  concem. 
Comment:  DuPont  disagrees  with  the 
Agency's  use  of  a  20  percent  Relative 
Source  Contribution  (RSC)  factor  to 
calculate  the  HAL  and  suggests  that  the 
Agency  revisit  this  issue  before 
assessing  risk  based  on  the  current 
number. 

Agency  Response:  The  RSC  value  is  a 
factor  that  is  used  to  estabUsh  regulatory 
standards  for  levels  of  a  contaminant  in 
drinking  water.  The  RSC  apportions  the 
allowable  doses  of  a  contaminant  that 


are  derived  from  food,  water  and  air.  In 
the  case  of  cyanazine,  the  Agency  has 
used  the  default  value  of  20  percent  due 
to  lack  of  data  to  support  any  other 
value.  In  other  words,  the  Agency  is 
allowing  only  20  percent  of  the  total 
amount  of  cyanazine  exposure  to  come 
from  drinking  water;  the  remaining  80 
percent  can  be  contributed  through 
other  exposure  routes  such  as  food  and 
air.  In  1994,  DuPont  requested  that  the 
Agency  revise  the  RSC  value  and 
modify  the  cyanazine  HAL  accordingly. 
The  Agency  responded  to  DuPont's 
request,  concluding  that  the  20  percent 
default  value  for  the  RSC  was 
appropriate  at  this  time  due  to 
uncertainties  associated  with  the 
contribution  of  total  triazines  and  their 
degradates  to  the  total  exposure.  The 
Agency  has  received  no  additional 
information  that  warrants  making  this 
change  and,  therefore,  continues  to 
believe  that  the  default  value  is 
appropriate.  In  the  PD  1,  the  Agency's 
calculations  to  determine  drinking 
water  risk  estimates  do  not  use  the  RSC 
value  or  the  HAL  for  cyanazine  since 
actual  intake  survey  data  were  used  to 
estimate  consumption  of  drinking  water 
and  monitoring  data  were  used  to 
estimate  exposure  to  cyanazine. 
Therefore,  changing  the  RSC  value 
would  have  no  effect  on  the  Agency's 
drinking  water  risk  estimates. 
Comment:  DuPont  disagrees  that 
inclusion  of  cyanazine  metaboUtes  may 
increase  exposure  to  cyanazine  by  10 
percent.  DuPont  submitted  data  on 
metaboUtes  in  several  reservoirs. 
Agency  Response:  In  the  PD  1,  the 
Agency's  statement  that  degradates 
could  increase  exposure  by  10  percent 
referred  to  total  triazine  degradates  in 
general  and  did  not  refer  specifically  to 
cyanazine.  The  study  on  metaboUtes  in 
reservoirs,  to  which  DuPont  refers,  had 
very  high  detection  limits  for  major 
cyanazine  degradates;  therefore,  it  is 
reasonable  to  conclude  that  cyanazine 
degradates  were  detected  in  a  relatively 
low  percentage  of  samples.  However,  in 
some  of  the  samples  where  degradates 
were  detected,  they  were  at 
concentrations  comparable  to  those  of 
parent  cyanazine. 

Comment:  DuPont  agrees  that  there  are 
numerous  sites  where  a  single 
measurement  or  even  several 
measurements  may  exceed  the  HAL  for 
cyanazine,  yet  the  annual  mean  may  not 
exceed  the  HAL  DuPont  states  that  it  is 
inappropriate  to  use  chronic  exposure 
standards  in  deaUng  with  exposure  from 
surface  waters  which  are  highly 
variable. 

Agency  Response:  The  Agency  agrees 
that  the  concentration  of  individual 
surface  water  samples  taken  at  a  given 


point  in  time  should  not  be  compared 
to  long-term  regulatory  standards  and 
has  only  compared  arithmetic  and  time- 
weighted  annual  mean  concentrations  to 
the  HAL  for  cyanazine.  The  Agency  has 
compared  some  maximum  and 
individual  cyanazine  concentrations  to 
short-term  HALs  and  to  4  times  the 
HAL.  The  rationale  for  comparing 
maximum  or  other  individual 
concentrations  to  4  times  the  guidance 
value  is  that  any  single  quarterly 
concentration  that  is  greater  than  4 
times  the  guidance  value  will 
automatically  make  the  annual  average 
of  four  successive  quarterly  samples 
greater  than  the  guidance  value.  If  this 
guidance  value  was  actually  a  regulatoiy 
standard,  the  system  would  be  out  of 
compUance  with  the  Safe  Drinking 
Water  Act. 

Comment:  EPA  reports  that  a  high 
percentage  of  samples  from  the 
Chesapeake  Bay  have  triazine  detects. 
EhiPont  beUeves  such  detects  should  be 
quantified  when  assessing  risk. 
Agency  Response:  The  statement  in  the 
PD  1  about  a  percentage  of  triazine 
detections  in  the  Chesapeake  Bay  was 
intended  to  support  the  fact  that  the 
triazines  are  widely  distributed  in 
surface  waters.  The  statement  was  not 
meant  to  be  interpreted  as  any  measure 
of  risk  but  rather  the  far  ranging 
distribution  of  the  triazines  in  the 
environment.  Also,  the  statement 
referred  to  atrazine  only,  not  cyanazine, 
and  stated  that  a  small  percentage  of 
detections  were  greater  than  3  \x%/L. 
Comment:  DuPont  recommends  that 
EPA  reconsider  appropriate  action 
levels  for  regulating  drinking  water 
contaminants  that  can  occur  at  vani'ing 
levels  over  time.  Using  an  identical 
exposure  level  over  70  years  of  exposure 
represents  excessive  conser\'atism  in 
risk  management. 

Agency  Response:  Actual  exposure  data 
on  the  same  watershed  over  many  years 
are  not  available  so  the  Agency  cannot 
conduct  assessments  as  recommended 
by  DuPont.  Results  using  modeling,  a 
possible  future  option,  are  currently  not 
sufficiently  reliable  to  use  in  absolute 
comparisons  to  MCLs  or  MCLGs.  In 
addition,  for  regulatory  purposes,  the 
Safe  Drinking  Water  Act  requires  the 
comparison  of  running  annual  average 
concentrations  based  upon  four 
successive  quarterly  samples  to  be 
compared  to  the  MCL.  The  Agency 
acknowledges  that  the  use  of  water  from 
the  same  source  containing  the  same 
contaminant  level  is  conservative  since 
most  of  the  U.S.  population  moves  at 
some  time  during  their  Ufe  and  does  not 
live  in  the  same  area  drinking  from  the 
same  water  source  for  a  70- year  lifetime. 
However,  it  could  be  considered  as 
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either  an  over-  estimation  or  under- 
estimation depending  on  the 
contaminant  levels  in  the  other  sources 
of  drinking  water. 

Conunent:  DuPont  disagrees  with  EPA's 
statement  that  the  concentration  of 
cyanazine  in  a  watershed  is 
proportional  to  the  watershed's  size. 
Agency  Response:  The  Agency  did  not 
state  that  the  concentration  of  cyanazine 
in  a  watershed  is  directly  proportional 
to  the  watershed  size.  EhiPont  has 
misquoted  the  statement  actually  made 
in  the  PD 1.  The  Agency  stated  that 
"peak  concentrations  of  triazines  are 
generally  greater  in  surface  waters 
draining  small  watersheds  than  in  those 
draining  large  watersheds. ..."  The 
statement  was  intended  to  be 
interpreted  in  the  ccmtext  of  discussing 
watersheds  whidi  receive  high 
cyanazine  appHcations.  As  discussed 
earlier,  smaller  streams  tend  to  have 
higher  concentrations  than  do  larger 
streams  and  rivers. 

Conunent:  DuPont  is  not  aware  of  any 
data  showing  that  tile  drainage  and/or 
ground  water  inflow  contributes 
substantially  to  cyanazine  loading  of 
surface  waters. 

Agency  Response:  Both  Moyer  and 
Cross  (1990)  and  Squillace  and  Engberg 
(1988)  believe  that  tile  drainage  and/or 
groimd  water  inflow  sometimes 
contribute  significantly  to  triazine 
loadings  of  surface  waters.  Because 
cyanazine  has  a  shorter  half-life  in 
sur&ce  soil  than  does  atrazine,  such 
contributions  are  probably  substantially 
smaller  for  cyanazine  than  for  atrazine. 
Comment:  DuPont  commented  that  EPA 
indicates  that  the  cimiulative  effects  of 
various  triazines  are  assxmied  to  be 
additive.  DuPont  disagreed  stating  that 
infonnation  in  a  study  report  they 
submitted  in-response  to  the  PD  1 
entitled  "Assessment  of  the 
Reproductive  and  Developmental 
Toxicity  of  Pesticide/Fertilizer  Mixtures 
Based  on  Confirmed  Pesticide 
Contamination  in  California  and  Iowa 
Ground  Water,"  indicates  no  additive 
e£fiects  and  that  safety  margins  in  the 
HAL  are  more  than  adequate  to  protect 
human  health  and  the  environment. 
Agency  Response:  Although  it  is 
unclear,  the  Agency  assimies  that 
DuPont  is  referring  to  additive  toxic 
efiects  of  pesticides  as  it  relates  to  the 
Agency's  combined  risk  assessment 
across  several  triazines  and  exposure 
routes  in  the  PD  1.  The  study  to  which 
DuPont  is  referring  assessed  the 
reproductive  and  developmental 
toxicity,  not  carcinogenicity,  of 
pestidde/fertiUzer  mixtures  based  on 
ground  water  contamination.  The 
Agency  continues  to  beUeve  that 
additive  effects  of  exposure  to  multiple 


chemicals  may  increase  risks  and  will 
continue  to  evaluate  and  revise  the 
combined  risk  assessment  as 
appropriate  though  the  continuing 
triazine  Special  Review.  Safety  margins 
built  into  HALs  do  not  accoimt  for 
additive  effects  of  multiple  chemical 
exposures. 

Comment:  Griffin  commented  that  the 
exposure  values  EPA  used  to 
characterize  daily  intake  of  drinking 
water  are  not  consistent  among  the 
calculations  to  determine  risk  from 
exposure  at  the  HAL,  risk  from  surface 
water  exposure  and  risk  from  ground 
water  exposure  or  with  accepted  risk 
assessment  methodology. 
Agency  Response:  The  Agency 
acknowledges  that  different  body  weight 
assmnptions  were  used  in  calculating 
the  risk  assessment  performed  for 
exposure  at  the  HAL  (The  Agency 
specified  a  70  kgbody  weight  and  2  U 
day  water  consumption  value  in  the  PD 
1]  than  were  used  to  calculate  risks  from 
groimd  and  surface  water  consumption. 
Calculating  risk  at  the  HAL  is  a 
screening  level  assessment  similar  to 
using  tolerance  level  residues  to 
estimate  risk  for  dietary  consumption. 
The  Agency  acknowledges  that  there 
can  be  different  default  assimiptions  for 
water  consvunption;  however,  the  2L 
value  used  to  determine  the  HAL  is  a 
traditionally  accepted  value.  However, 
the  Agency  provided  a  refined 
assessment  for  the  PD  1  that  used  actual 
ground  and  surface  water  monitoring 
data  and  self-reported  body  weights 
from  the  1977  - 1978  food  consumption 
survey.  Use  of  actual  data  to  estimate 
risks,  as  was  done  in  this  case,  provides 
a  more  realistic  estimation  than  does 
using  default  assiunptions  such  as 
exposure  at  the  HAL  or  an  assimied 
value  for  body  weight. 
Comment:  Griffin  stated  that  EPA  has 
consistently  used  maximimi  or  high-end 
values  in  the  drinking  water  evaluation. 
The  basis  for  using  time-weighted 
averages  is  not  clear.  Actual  exposure 
and  risk  is  doubled  because:  (1)  EPA  has 
not  considered  surface  water  treatments 
that  may  reduce  contamination,  (2)  it 
appears  that  EPA  used  a  body  weight  of 
50  kg  in  its  calculations,  and  (3)  EPA 
applied  an  exposure  value  reflecting  tap 
water  only  and  not  commercial 
beverages.  EPA  has  used  maximum 
values  in  its  3rinking  water  assessment 
even  though  cyanazine  has  actually 
been  detected  in  few  samples. 
Agency  Response:  The  Agency  disagrees 
with  Griffin's  statement  that  maximum 
or  high-end  values  have  been  used  to 
estimate  exposure  in  drinking  water. 
The  Agency  has  used  time-weighted 
mean  concentrations  to  provide  a  better 
estimate  of  the  exposure  to  triazine 


residues  over  an  extended  period  of 
time  in  order  to  reduce  any  over-  or 
imderestimation  effects  that  may  result 
from  the  variability  of  detection  levels  at 
specific  sampling  times.  In  estimating 
exposures  in  surface  waters,  time- 
weighted  mean  concentrations  are 
generally  better  approximations  of  the 
actual  time  integrated  mean 
concentration  than  are  arithmetic  means 
whose  values  tend  to  be  greater  due  to 
the  general  increase  in  sampling 
frequency  during  periods  when  the 
highest  triazine  concentrations  are 
entected. 

The  Agency  has  not  considered 
surface  water  treatment  effects  on  the 
exposure  to  cyanazine  because  it  cannot 
be  assumed  that  all  individuals  are 
consuming  drinking  water  that  has 
actually  been  treated.  It  cannot  be 
assumed  that  every  household  is 
connected  to  a  public  water  system  that 
provides  adequate  treatment  to  remove 
possible  triazine  contamination.  Since 
most  water  systems  employ  only 
primary  treatment  methods  (e.g.,  soUds 
removal),  cyanazine  concentration  in 
raw  and  in  finished  water  should 
generally  be  comparable.  It  is  true  that 
Uie  Agency  did  not  include 
"commercial  water"  such  as  that  added 
during  the  manufactiuing  and 
processing  of  beverages.  The  survey 
from  which  the  Agency  has  taken  the 
drinking  water  consumption  value  only 
included  tap  water  that  is  consumed 
directly  or  Aat  is  used  in  the 
preparation  of  foods  or  beverages  in  the 
home. 

Comment:  DuPont  submitted  a  nimiber 
of  studies  in  response  to  the  PD  1  that 
provides  information  about  the  effects  of 
BMPs  on  cyanazine  movement  in  the 
environment. 

Agency  Response:  The  Agency  has  not 
reviewed  these  studies  to  prepare  this 
Notice.  As  discussed  earlier,  the  Agency 
does  not  beUeve  that  the  BMPs  that  have 
been  put  in  place  have  totally  addressed 
the  Agency's  groimd  and  surface  water 
concerns  because  of  the  more  recent 
monitoring  data  that  continue  to  show 
detections.  These  studies  will  be 
considered  in  the  continuing  Special 
Review  of  atrazine  and  simazine  to 
evaluate  the  effects  of  BMPs  on 
herbicide  environmental  contamination. 
Even  though  some  of  the  BMPs  may 
have  a  positive  impact  on  ground  and 
surface  water  contamination  and 
potential  ecological  effects,  the  risk 
concerns  associated  with  occupational 
exposure  and  dietary  exposure  frt>m 
food  consumption  will  remain 
unchanged. 

Comment:  The  Enviroimiental  Working 
Group  (EWG)  submitted  its  report  "Tap 
Water  Blues"  to  the  Agency  in  response 


to  the  initiation  of  the  triazine  review. 
EWG  also  submitted  a  follow-up  report 
enUtled  "Weed  Killers  by  the  Glass" 
which  indicates  cyanazine  detections  in 
drinking  water  samples  taken  directly 
bom  the  taps  in  people's  homes  or 
ofBces. 

Agency  Response:  The  Agency  thinks 
that  the  data  indicating  cyanazine 
detections  in  drinking  water  are 
significant  and  support  the  Agency's 
risk  concerns.  As  discussed  earfier, 
some  of  the  water  systems  that  were 
sampled  by  EWG  had  time-weighted 
mean  concentrations  higher  than  the 
cyanazine  HAL  of  1.0  ng/L.  The  Agency 
will  fully  evaluate  the  information  with 
respect  to  atrazine  and  simazine  as  part 
of  the  continuing  Special  Review  of  the 
triazines. 

Comment:  EWG  conmients  that  EPA 
standards  for  triazines  in  food  and 
drinking  water  are  not  consistent  and 
allow  levels  in  drinking  water  that  are 
tmsafe  and  would  not  be  allowed  in 
foods.  EWG  points  out  that  there  is  no 
enforceable  standard  for  cyanazine  and 
recommends  promulgation  of  a 
combined  MCL  for  the  triazines, 
including  metaboUtes.  NCAMP  also 
commented  that  the  Agency's  regulation 
of  contaminants  in  drinking  water  is 
less  stringent  than  the  regulation  of 
residues  in  food  and  that  metabofites 
should  be  included  in  all  regulatory 
standards. 

Agency  Response:  While  the  Agency 
does  not  have  an  MCL  for  combined 
triazines,  including  metaboUtes  at  this 
time,  it  is  considering  establishing  such 
an  enforceable  standard.  Because 
cyanazine  is  being  phased  out  over  the 


next  several  years,  it  is  unlikely  that  the 
Agency  wrill  establish  an  MCL  for 
^anazine. 

Comment:  EWG  recommends  weekly 
monitoring  of  drinking  water  in 
susceptible  regions  for  all  triazines  and 
metabohtes  during  high  nmoff  and 
vuhierable  periods.  EWG  also 
recommended  that  exposure  estimates 
must  include  recent  data  trom  Missouri 
and  other  states  demonstrating  that  peak 
exposures  and  annual  average 
concentrations  for  many  rui^ 
commimities  far  exceed  health 
standards. 

Agency  Response:  The  Safe  Drinking 
Water  Act  establishes  the  requirements 
for  monitoring  pollutants  in  drinking 
water.  The  Agency  will  consider  the 
most  recent  monitoring  data  available  to 
estimate  triazine  exposure  in  drinking 
water  when  the  risk  estimates  are 
revised  for  the  preliminary 
determination  of  the  triazine  Special 
Review. 

Comment:  EWG  commented  that  the 
Agency  must  concentrate  its  risk 
assessment  only  on  exposed 
populations.  Unexposed  populations 
deflate  risks  faced  by  people  with 
contaminated  water. 
Agency  Response:  The  Agency 
acknowledges  the  value  of  this  comment 
and,  providing  ibat  adequate 
information  is  available,  will  respond  to 
this  issue  in  the  PD  2/3  for  atrazine  and 
simazine. 

E.  Occupational  Exposure  and 
Associated  Risks 

For  the  PD  1,  the  Agency  determined 
exposure  estimates  for  cyanazine  use  on 


com,  the  predominant  use  site,  for 
different  scenarios  depending  on 
whether  the  person  exposed  to 
cyanazine  was  mixing,  loading  or 
applying  cyanazine  or  performing  a 
combination  of  these  tasks. 
Additionally,  estimates  were  provided 
for  growers  and  conmiercial  applicators 
and  whether  op)en  or  closed  equipment 
is  used.  Those  estimates  were  based 
only  on  dermal  exposure  assimiing  a 
dermal  absorption  value  of  2  percent 
and  a  use  rate  of  3  pounds  active 
ingredient  per  acre  (Ib/ai/acre). 

Just  prior  to  initiating  the  triazine 
Special  Review,  DuPont  provided  the 
Agency  with  its  own  occupational  risk 
assessment  that  estimated  exposure  to 
cyanazine  by  using  information  in  the 
Pesticide  Handlers  Exposure  Database 
(PHED)  for  ground  apphcation  (Ref  7). 
After  reviewing  DuPont 's  assessment, 
the  Agency  revised  its  own  risk 
assessment  for  ground  apphcation  of 
cyanazine  by  using  PHED  information  to 
estimate  worker  exposure  (Ref  8). 
Aerial  apphcation  risks  were  not  revised 
and  remain  as  reported  in  the  PD  1.  The 
Agency  used  a  more  recent  version  of 
PHED  (version  1.1)  than  did  DuPont 
(version  1.01)  that  contains  more  data 
and  therefore  provides  a  greater  degree 
of  confidence  in  the  exposure  estimates. 
Table  3  below  provides  the  Agenc>'s 
revised  occupational  risk  estimates  as 
well  as  DuPont's  estimates  for 
groundboom  application  of  cyanazine. 


Table  3— Exposure  and  Risk  Estimates  for  Groundboom  Applications  of  Cyanazine  to  Com 


Daily  Exposure 
mg/kg/day 

Annual  Exposure 
mg/kg/year 

LADE  mg/kg/day 

Estimated  Upper 
Bound  Risk  (EPA) 

Estimated  Risk 
(Dupont) 

Grower 

Mixer/Loader  Open 

0.0099 

0.0109 

1.5  x  10  5 

1.5  X  10- ■' 

1  71  X  10-6 

Applicator  Open 

0.0044 

0.0048 

6.5  X  10-* 

5.5  X  10-* 

5.2  X  IC 

0.0143 

0.0157 

2.2  X  10' 

2.2  X  10' 

2  23  X  10* 

Mixer/Loader  Closed 

0.0020 

0.0022 

3.0  X  10* 

3.0  X  10-* 

N/A 

Applicator  Closed 
M/L/A  Closed 

0.0016 

0.0018 

2.4  X  10-* 

2.4  X  10-* 

N/A 

0.0036 

0.0040 

5.4  X  10^ 

5.4  X  10-* 

N/A 

Commercial 

Mixer/Loader  Open 

0.0729 

0.0874 

^2x  ^o* 

1.2  X  ^0* 

5.28  X  10' 

Applicator  Open 
M/UAOpen 

0.0321 

0.0385 

5.3  X  10-5 

5.3x10' 

4.64  X  10-* 

0.1050 

0.1259 

1.7  X  10-* 

1.7  X  lO-* 

5  75  X  10' 

Mixer/Loader  Closed 

0.0147 

0.0177 

2.4  X  10* 

24  x  10' 

N/A 

Applicator  Closed 
M/L/A  Closed 

0.0117 

0.0139 

1.9  X  10-' 

1.9  X  10' 

N/A 

0.0264 

0.0316 

4.3  X  10  5 

4.3x10' 

N/A 

_    ^"J 


Daily  Exposure  =  lb  ai/day  X  Unit  exposure  X  %  Dermal  absorption/70 

Annual  Exposure  =  lb  ai/year  X  Unit  exp>osure  X  %  Dermal  absorption/70 

LADE  =  Annual  exposure  )  365  X  35/70 

Risk  =  LADE  X  Q* 

Dermal  absorption  =  2%  (DuPont's  estimates  are  based  on  1%  dermal  absorption) 

Q*  =  1  ^ 
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F.  Comments  Regarding  Cyancaine 
OccupationQi  Exposure  Risk  Estimates 
and  Agency's  Response  \ 

Qtmment:  Griffin  asserts  that:  (1)  EPA 
has  used  an  application  rate  of  3  Ib/ai/ 
a,  but  states  that  1.5  Ib/ai/acre  is 
commonly  used  for  cyanazine.  and  that 
ixsing  the  higher  rate  is  a  violation  of 
EFA's  legal  obligation  to  base  regulatory 
activities  on  actual  data,  (2)  EPA  used 
a  dennal  absorption  value  of  2  percent 
to  calculate  risks,  while  studies  indicate 
the  actual  dermal  absorption  value  to  be 
.84  percent,  and  (3)  EPA's  risk 
assessment  is  overestimated  and 
meaningless  because  application  rates 
were  doubled  and  the  dennal  absorption 
value  was  exaggerated. 
Agency  Response:  The  Agency  has 
estimated  occupational  exposiue  to 
cyanazine  based  on  an  application  rate 
of  3  pounds  per  acre  when  applying 
cyanazine  alone.  The  Agency  noted  in 
its  risk  assessment  that  a  rate  of  1.5 
pounds  per  acre  is  often  used;  however, 
this  rate  is  typically  used  when 
cyanazine  is  applied  in  combination 
with  another  herbicide,  often  atrazLne. 
While  some  cyanazine  usage  occurs  at 
rates  greater  than  3  Ib/ai/acre  (up  to 
greater  than  5.0  Ib/ai/acre)  the  majority 
of  usage  occura  at  rates  of  3  Ib/ai/acre 
or  less.  The  dermal  absorption  rate  used 
in  the  Agency's  risk  calculation  is  based 
on  the  actual  amoimt  absorbed  plus  the 
amoimt  remaining  bound  to  the  skin 
after  washing  as  ^own  in  a  dennal 
absorption  study.  Therefore,  the  2 
pocent  value  used  in  the  Agency's  risk 
assessment  represents  the  total  amoimt 
of  cyanazine  Uiat  could  potentially  be 
absorbed  through  the  skin.  Assuming 


that  the  amoimt  remaining  bound  to  the 
skin  after  washing  will  be  absorbed  over 
time  is  consistent  with  the  Office  of 
Pesticide  Programs'  risk  assessment 
practices. 

Comment:  EhiPont  commented  that 
occupational  exposure  risks  were  in  the 
acceptable  range  and  referenced  their 
risk  assessment  submitted  to  the 
Agency. 

Agency  Response:  After  reviewing 
DuPont's  assessment,  the  Agency 
revised  its  occupational  risk  assessment 
and  then  compared  the  two.  In  using 
updated  PHED  information,  the 
Agency's  revised  risk  estimates  were 
lower  than  those  estimates  originally 
reported  in  the  PD  1;  however,  the  risk 
estimates  are  not  as  low  as  those 
estimated  in  DuPont's  assessment.  The 
assumptions  that  the  Agency  used  in  its 
risk  estimates  vary  from  the 
assumptions  used  by  DuPont.  The 
Agency's  unit  exposure  estimates  are 
b^d  on  a  newer  version  of  PHED  and 
the  Agency  has  also  used  a  different 
dermal  absorption  value  than  DuPoht, 
as  discussed  above.  The  Agency  used 
information  from  PHED  derived  from 
atrazine  studies  in  which  application 
parameters  comparable  to  those  for 
cyanazine  were  used.  DuPont's 
assessment  for  applicators  is 
unacceptable  due  to  the  lack  of 
sufficient  replicates  used.  Most  of  the 
exposure  estimates  for  applicators  were 
based  on  data  representing  less  than  the 
required  minimum  of  15  replicates  per 
body  part.  Further,  for  some  of  the 
exposure  scenarios  used  by  DuPont,  the 
risks  were  higher  than  negligible  and  of 
concern.  The  Agency  has  used  updated 
use  and  usage  information  to  estimate 


the  number  of  acres  treated  for  exposure 
estimations.  Therefore,  the  Agency 
believes  its  revised  estimates  are  more 
accurate  than  those  presented  in  the  PD 
1  and  those  calculated  by  DuPont. 

G.  Combined  Cancer  Risks  Across 
Multiple  Exposure  Pathways  and 
Chemicals 

In  the  notice  initiating  the  Special 
Review  of  the  triazine  herbicides,' the 
Agency  provided  examples  of 
assessments  of  total  risk  that  was 
possible  to  individuals  who  may  be 
exposed  to  more  than  one  of  the 
triazines  and  from  more  than  one 
exposure  pathway.  This  was  the  first 
time  that  die  Agency  looked  at  the 
additive  risks  associated  with  a  group  of 
similar  pesticide  chemicals.  In  the 
combined  risk  assessment,  the  Agency 
provided  estimates  of  the  total  risk  from 
exposure  to  atrazine,  simazine  and 
cyanazine  bom  dietary,  drinking  water, 
occupational  and  residential  exposure. 
In  the  PD  1.  the  Agency  acknowledged 
that  various  total  risk  estimates  were 
possible  depending  on  the  combination 
of  chemicals  to  which  one  is  exposed 
and  the  combination  of  exposure  routes. 
With  the  ultimate  phaseout  of  the  use  of 
cyanazine.  this  chemical  will  eventually 
cease  to  contribute  to  the  total  combined 
triazine  risk.  However,  during  the 
phaseout.  while  cyanazine  continues  to 
be  used,  the  Agency  will  continue  to 
evaluate  its  contribution  to  the  total 
risks  of  the  triazine  herbicides  in 
Special  Review.  Table  4  below  shows 
the  Agency's  upper  bound  estimates  of 
total  cancer  risks  across  several 
exposure  pathways  and  triazines. 
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Table  4.— Upper  Bound  Total  Cancer  Risks  Actoss  Several  Exposure  Pathways  and  Triazines 


Exposure  Pathway 

Atrazine 

Simeizine 

Cyanazine' 

Total 

Dietary 

Drinking  Water: 
Occupational''* 
ResidentiaP 
Total 

4.4  X  10-5 

4.2  X  10-* 
1.1  X  10-3 
1.1  xlO-* 

1.3  X  10-3 

1.1  xia5 

6.2  X  10-'' 
N/A 

N/A 
1.2x10-5 

2.7  X  10-5 

9.7  X  10^ 

N/A 

N/A 

3.7  X  10-5 

8.2  X  10-5 
1.5x10-5 
1.1  X10-5 
1.1  X  10-* 
1.3x10-3 

'Risk  contribution  from  use  on  wheat  not  included 
^Derived  from  surface  water 


*uenveo  nom  sunace  waier.  ■      ,■     j    #       i-    ,„. 

^Private  grower  application  to  com  using  ground  boom  equipment  -  mixer/loader/applicator. 
•Application  of  a  combination  of  atrazine  and  cyanazine. 
n<awn  treatment  by  homeowner  using  hand  cyclone  spreader. 


UM  I 


H.  Comments  Regarding  Combined  Risk 
Estimates  and  Agency's  Response 

Comment:  Griffin  commented  that  EPA 
has  failed  to  recognize  that  a  critical 
factor  to  be  addressed  when  combining 
risks  is  the  compounding  of  maximum 
values.  For  example,  if  90th  percentile 
values  are  used  to  assess  risk  for  each 
pathway  to  be  combined,  the  total  risk 


actually  represents  an  estimate  closer  to 
a  95-99th  percentile  range,  an 
overexaggeration  that  reduces  the  value 
of  the  risk  estimate  for  decision  making. 

Agency  Response:  The  Agency 
acknowledges  that  a  simple  additive 
approach  was  used  in  combining  the 
risks  for  atrazine,  simazine,  and 
cyanazine.  This  approach  was  deemed 


scientifically  sound  as  the  estimates 
were  based  on  the  induction  of  the  same 
tumor  type  in  the  same  animal  strain, 
quite  possibly  via  the  same  or  similar 
mode  or  mechanism  of  action.  The 
combined  risk  estimate  contains  all  of 
the  uncertainties  of  the  numbers  used  in 
the  individual  calculations.  If  all  of  the 
triazine  risk  numbere  were  roughly  of 


the  same  magnitude,  then  addition  of 
many  upper  bound  numbers  could 
eventually  lead  to  an  over-estimate  of 
risk.  However,  adding  upper  bounds  in 
this  case  should  not  be  considered  to 
over-estimate  the  risk  since  one 
chemical  or  one  pathway  "drives"  the 
risk.  In  the  case  of  the  triazines,  the 
occupational  risk  from  atrazine  of  1.1  x 
10-3  is  driving  the  overall  risk  of  1.3  x 
10-3. 

Comment:  EWG  and  NCAMP  support 
the  Agency's  combined  risk  assessment 
for  the  triazines.  EWG  requests  that  the 
Agency  calculate  the  effect  of  exposure 
to  infants  and  children  on  their  lifetime 
cancer  risks,  the  average  exposure  levels 
for  infants  and  young  children,  the 
degree  to  which  it  is  disproportionately 
occurring  in  early  life  and  the 
significance  of  this  exposure.  NCAMP 
further  urges  the  Agency  to  extend  that 
risk  assessment  concept  to  include  all 
pesticides  with  similar  toxic  endpoints. 
Agency  Response:  The  Agency  agrees 
that  it  is  important  to  consider  the 
differences  between  infants,  children, 
and  adults  when  estimating  risks  and  is 
working  to  develop  scientifically-sound 
methodologies  to  account  for  such 
differences  in  sensitivity  and/or 
exposure  and  their  impact  on  the 
lifetime  cancer  risk  estimates.  Many 
factors  such  as  the  length  of  exposure 
and  variations  in  exposure  levels  need 
to  be  considered  in  the  risk  assessment 
process.  The  triazines  Special  Review  is 
the  first  case  study  for  estimating  total 
risks  from  chemicals  which  are  similar. 
The  Agency  will  likely  apply  the 
principles  that  are  used  in  the  combined 
risk  assessment  in  the  triazine  case 
study  to  estimate  combined  risks  from 
other  pesticides  that  have  concurrent 
exposure  and/ or  common  mechanisms 
of  toxicity  in  future  risk  assessments. 

IV.  Smnmary  of  Exposure  and  Related 
Ecological  Risks 

At  the  time  the  Agency  initiated  the 
Special  Review  of  atrazine.  simazine. 
and  cyanazine.  it  did  not  include 
ecological  risk  as  a  formal  trigger  to 
initiate  the  review.  The  Agency  did. 
however,  express  concerns  about  the 
potential  risks  to  aquatic  organisms, 
terrestrial  plants  and  their  ecosystems. 
The  Agency  based  its  concern  on  a 
number  of  studies  that  indicate  acute 
effects  on  various  aquatic  organisms  and 
terrestrial  plants.  These  studies  were 
discussed  in  detail  in  the  PD  1  and  the 
Agency  requested  any  additional 
information  about  ecological  effects  at 
the  time  the  Notice  was  published.  The 
Agency  did  not  receive  any  new 
information  or  new  studies  that  either 
supported  or  rebutted  its  concern  about 
potential  ecological  risks  from  the  use  of 


the  triazines;  therefore  the  Agency  has 
not  changed  its  position  regarding  the 
ecological  effects.  Even  though  this 
Notice  is  proposing  the  termination  of 
the  cyanazine  Special  Review,  the 
Agency  will  continue  to  look  at  adverse 
effects  on  ecological  parameters  in  the 
continuing  Special  Review  of  atrazine 
and  simazine.        ' 

Comments  Regarding  Ecological  Risks 
and  Agency's  Response 

Comment:  NCAMP  supported  the 
Agency's  concerns  about  potential 
ecological  risks  associated  with  the 
triazines  and  cited  a  number  of 
pubhshed  studies  about  the  toxic  effects 
on  aquatic  and  terrestrial  organisms. 
Agency  Response:  NCAMP  aid  not 
provide  any  information  other  than 
citing  several  studies  about  the  potential 
ecological  risks  of  the  triazines.  The 
Agency  conducted  a  comprehensive 
literature  search  and  considered  all 
published  information  in  its  assessment 
of  triazine  ecological  risks  at  the  time 
the  triazine  PD  1  was  issued.  The 
studies  that  supported  the  Agency's 
ecological  concerns  are  discussed  in 
detail  in  the  PD  1.  In  the  PD  1,  the 
Agency  stated  that  exclusion  of 
ecological  risks  as  a  Special  Review 
trigger  at  that  time  would  not  preclude 
the  Agency  from  including  those  risks 
in  the  review  at  a  later  time,  should 
additional  information  warrant  it.  The 
Agency  will  continue  to  evaluate 
ecological  concerns  as  the  Special 
Review  of  atrazine  and  simazine 
proceeds.  If  new  information  becomes 
available  that  changes  the  Agency's 
position  regarding  the  ecological  risks  of 
atrazine  and  simazine,  the  Agency  may 
include  them  in  the  Special  Review. 

V.  Summary  of  Qualitative  Benefits  and 
Impacts  of  Phaseout  and  Voluntary 
Cancellation 

Cyanazine  is  a  broad  spectrum 
herbicide  which  is  registered  for  the 
control  of  many  annual  grasses  and 
broadleaf  weeds  in  com,  cotton,  and 
sorghum.  About  23  -  36  million  pounds 
active  ingredient  of  cyanazine  are 
applied  each  year  in  the  U.S.  Com 
accounts  for  95  percent  of  cyanazine 
usage  with  between  18  and  21  percent 
of  the  field  com  acreage  treated  each 
year.  Cotton  accounts  for  about  3 
percent  of  all  usage  with  between  12 
and  20  percent  of  the  cotton  acreage 
treated  annually.  Sorghum  and 
sweetcom  account  for  less  than  1 
percent  of  all  cyanazine  usage  with 
between  1  and  3  percent  of  die  sorghum 
acreage  and  about  20  percent  of  sweet 
com  acreage  treated  annually. 

Cyanazine  provides  the  grower  with 
flexibility  of  application  (preplant. 


preemergence,  postemergence)  and 
residual  activity  in  addition  to 
bumdown  in  no-till  crop  management. 
A  second  advantage,  compared  to  the 
widely  used  atrazine-based  products,  is 
that  cyanazine  is  less  persistent   ' 
following  application,  which  results  in 
shorter  residual  activity.  Thus,  a 
significant  advantage  of  cyanazine  alone 
or  in  mixtures  with  atrazine.  compared 
to  atrazine  alone  or  atrazine  in 
combination  with  other  herbicides,  is 
the  ability  to  plant  any  triazine-sensitive 
rotational  crop  in  the  fall  or  the  spring 
following  the  application  without  the 
concern  of  carryover.  This  flexibility  is 
extremely  important  in  regions  where 
growing  seasons  are  shorter,  which  may 
result  in  herbicide  applications  being 
made  later  in  the  spring.  A  third 
advantage  is  that  cyanazine  offers  the 
grower  a  wide  weed  control  spectrum, 
especially  against  several  problem  grass 
species.  Therefore,  in  some  cases  a 
second  grass  herbicide  may  be 
unnecessary,  or  can  be  used  at  a 
reduced  application  rate. 

The  Agency  has  evaluated  how  the 
phaseout  of  cyanazine  will  impact  users 
as  compared  to  an  immediate 
cancellation.  Data  and  information  from 
publications  of  the  USDA  National 
Agricultural  Statistical  Service  (NASS), 
USDA/University  State  Extension 
Pesticide  Use  Recommendation  Reports, 
other  proprietary  marketing  research 
sources,  and  comments, received  in 
response  to  the  triazine  PD  1  were  used 
as  the  basis  for  this  analysis.  Although 
USDA  National  Agricultural  Pesticide 
Impact  Assessment  Program  (NAPLAP) 
reports  on  field  com  (1995),  cotton 
(1993),  and  sorghum  (1994)  exist,  they 
have  limited  usefulness  to  EPA  in  terms 
of  quantitative  estimates  of  impacts. 

The  NAPLAP  reports  generally  contain 
estimates  of  yield  losses  and  direct  costs 
resulting  from  the  use  of  some 
altemative  chemicals.  The  NAPLAP 
report  on  com  also  includes  estimates  of 
crop  damage.  The  yield  loss  estimates 
were  based  on  a  survey.of  regional  weed 
scientists.  For  the  com  assessment, 
scientists  from  15  states  were 
interviewed  as  a  group  to  encourage 
dialogue.  Survey  responses  were  then 
u$ed  as  a  basis  for  quantitative  estimates 
of  the  economic  impact  of  a  cancellation 
of  cyanazine  and  substitution  of 
altemative  control  methods.  The  report 
does  not  specify  the  basis  for  the 
opinions  of  the  weed  scientists.  Thus,  it 
is  not  clear  to  what  extent  the  opinions 
of  the  weed  scientists  are  based  on 
comparative  product  performance  tests 
or  other  comparable  scientific  data.  The 
Agency  has  concluded  that  a  reliable 
projection  of  the  comparative 
performance  of  pesticide  products  must 
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be  based  on  scientifically  derived  data. 
Projections  based  solely  on  opinions, 
even  the  opinions  of  experts,  do  not 
provide  a  sufficiently  reliable  basis  for 
the  quantitative  estimation  of  economic 
impacts.  Accordingly,  the  Agency  has 
not  reUed  on  the  NAPIAP  reports  to 
estimate  potential  economic  impacts  of 
the  cancellation  or  phaseout  of 
cyanazine  registrations. 

The  NAPIAP  reports  are  limited  in 
several  other  respects.  The  commodity 
assessments  do  not  focus  on  cyanazine, 
nor  do  they  address  specific  aspef:ts  that 
could  affect  the  impacts  associated  with 
its  anticipated  phaseout.  Additional 
fiictors  that  were  not  considered  in  the 
NAPIAP  reports  include  tillage 
practices,  potential  for  crop  injury,  farm 
size,  and  regional  preferences  that  could 
also  influence  the  overall  economic 
impacts  to  users.  Perhaps  most 
significantly,  the  com  and  cotton 
assessments  were  completed  before 
several  newly  registered  herbicides 
entered  the  market,  so  they  were  not 
considered. 

The  Agency  has  not  adopted  the 
NAPIAP  reports'  quantitative  estimates 


of  the  economic  impacts  of  a 
cancellation  or  phaseout,  but  has  used 
the  reports  for  other  purposes  in  the 
Agency's  analysis.  For  example,  the 
NAPIAP  reports  do  provide  useful 
information  about  the  manner  and 
extent  of  cyanazine  use.  The  NAPIAP 
quantitative  estimates  have  been  used 
only  for  the  limited  purpose  of 
illustrating  the  relative  economic 
differences  between  the  two  regulatory 
options:  a  complete  cancellation  or  a 
phase-down  of  use  followed  by  a 
complete  cancellation.  In  such  an 
analysis,  the  accuracy  and  reliability  of 
the  NAPIAP  quantitative  estimates  are 
not  crucial  because  the  Agency  is  using 
them  for  the  limited  purpose  of 
illustrating  the  relative  relationship 
between  the  two  regulatory  options. 

Because  the  terms  and  conditions  of 
the  cyanazine  phaseout  call  for 
incremental  annual  reductions  in 
cyanazine  usage  beginning  in  1997, 
reaching  a  maximum  of  1  Ib/ai/a  in 
1999,  and  requirements  for  closed  cab 
application  equipment  beginning  in 
1998  and  remaining  throughout  the 
phaseout  period,  the  full  impacts  of  the 


cyanazine  phaseout  will  not  be  realized 
until  after  2002,  when  all  use  of  the 
chemical  is  prohibited.  However,  the 
Agency  does  beUeve  that  some  impacts 
will  occur  during  the  phaseout  period  as 
a  result  of  a  decrease  in  the  maximum 
rates  allowed  per  acre  and  the  closed 
cab  requirements. 

Most  cyanazine  users  are  not  expected 
to  be  adversely  affected  by  the  phaseout 
imtil  the  maximum  use  rate  drops  below 
the  rate  at  which  they  are  currently 
applying  the  chemical.  For  example,  the 
majority  of  cyanazine  usage  on  com  is 
appUed  at  rates  between  1  and  3  Ib/ai/ 
acre.  Therefore,  the  use  on  com  will  not 
be  significantly  affected  until  1999 
when  the  maximum  rate  is  reduced  to 
I  Ib/ai/acre.  Similarly,  for  cotton,  the 
majority  of  usage  occurs  at  rates  of  less 
than  1  Ib/ai/a;  therefore,  most  uses  in 
cotton  will  remain  unaffected,  assuming 
adequate  suppUes,  through  2002,  at 
which  time  cyanazine  will  no  longer  be 
available  for  use.  Table  5  below  presents 
the  frequency  distribution  of  cyanazine 
acre  treatments  by  appUcation  rate  for 
each  of  the  use  sites. 
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TaWe  5.— Distribution  of  Cyanazine  Usage  (Acre  Treatments)  by  Application  Rate  (1993  - 1994) 


Application  Rate  (Ib/ai/acre) 

Field  Com 

Cotton 

Sweet  Com 

Otol 

18% 

91% 

16% 

>1  to  3 

72% 

8% 

' 

81% 

>3to5 

9.8 

1% 

3% 

>6to6.5 

0.2% 

— 

■^ 

Total 

100% 

100% 

100% 

Scnuce:  U.S.  EPA;  Based  on  proprietary  and  publicly  available  data. 


The  Agency  acknowledges  that  some 
benefits  are  associated  with  the  use  of 
cyanazine  throughout  the  phaseout 
period;  however,  quantitative  estimates 
of  the  impact  of  the  phaseout  have  not 
been  determined.  As  discussed  earUer, 
the  Agency  has  used  the  quantitative 
estimates  of  an  immediate  cancellation 
as  reported  by  NAPIAP  for  the  limited 
purpose  of  illustrating  the  relative 


differences  between  a  phaseout  of 
cyanazine  followed  by  a  complete 
cancellation  and  an  immediate 
cancellation.  The  Agency  has  not  relied 
on  the  NAPIAP  reports  to  estimate  the 
potential  economic  impact  of  the 
phaseout  and  cancellation  of  cyanazine 
other  than  to  merely  illustrate  that  a 
phaseout  incurs  less  of  an  impact  to 
growers  than  would  an  immediate 


cancellation.  The  NAPIAP  reports 
estimate  that  the  aggregrate  economic 
impacts  of  an  immediate  ban  of 
cyanazine  would  be  $25  million  for  com 
and  $14  million  for  cotton.  In  Table  6, 
the  NAPIAP  estimates  have  been  used  to 
illustrate  the  ameliorating  effect  that  the 
phaseout  of  cyanazine  may  have  on 
individual  uses  (Ref.  12). 


Table  6— Allocation  of  the  Impacts  of  the  Phaseout  and  Voluntary  Cancellation  of  Cyanazine 


Year 


1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 


App  Rate  (Ib/ai/ 
acre) 


6.5 

5 

3 

1 

1 

1 

1 

0 


Field  Com  ($mil) 


$0.00 

$0.05 

$6.8 

$21.4 

$21.4 

$21.4 

$21.4 

$25 


Cotton  ($mil) 


$0.00 

$0.00 

$8.6 

$9.0 

$9.0 

$9.0 

$9.0 

$14 


Sweet  Com  ($mil) 


$0.00 

$0.00 

$0.1 

^.7 

$0.7 

$0.7 

$0.7 

$0.8 


Total  Impacts 
($mil) 


$0.00 
$0.05 
$15.5 
$31.1 
$31.1 
$31.1 
$31.1 
$39.8 


While  the  Agency  has  used  the 
NAPIAP  quantitative  estimates  of 
impacts  in  Table  6  above,  the  Agency 
neither  accepts  nor  rejects  them.  The 
quantitative  estimates  are  used  only  to 
illustrate  the  relative  difference  between 
immediate  cancellation  and  a  phaseout. 

1.  Field  com.  Between  18  and  21 
percent  of  the  73  million  acres  planted 
to  field  com  receives  one  or  more 
applications  of  cyanazine  per  growing 
season  at  an  average  rate  of  1.9  Ib/ai/ 
acre.  Approximately  22-33  million 
pounds  of  cyanazine  are  apphed 
annually.  Treatments  are  predominantly 
preemergence  and  preplant 
incorporated;  however,  cyanazine 
combined  with  atrazine  is  commonly 
used  in  no-till  com  as  an  early  post- 
emergence  or  bumdown  agent. 
Cyanazine  is  apphed  alone  or  in 
combination  with  another  herbicide 
approximately  35  and  65  percent  of  the 
time,  respectively.  About  90  percent  of 
cyanazine  products  are  appUed 
broadcast  using  ground  equipment  and 
most  of  the  remaining  10  percent 
appUed  as  a  band  treatment.  Cyanazine 
used  alone  is  apphed  at  an  average  rate 
of  2.25  Ib/ai/acre.  When  used  in 
combination  with  another  herbicide, 
cyanazine  is  apphed  at  an  average  rate 
of  1.67  Ib/ai/acre. 

The  majority  of  users  who  apply 
cyanazine  to  field  com  will  not  be 
affected  imtil  1999  when  the  maximum 
use  rate  is  lowered  to  1  Ib/ai/a. 
However,  about  10  percent  of  cyanazine 
usage  does  occur  at  rates  of  3  Ib/ai/acre 
or  higher  on  heavier  clay  soils  that 
generally  contain  greater  than  3  percent 
organic  matter  or  on  soils  with  greater 
than  30  percent  surface  residue.  In  1999, 
when  the  maximum  rate  is  reduced  to 
1  Ib/ai/a,  approximately  82  percent  of 
cyanazine  usage  will  be  affected. 
Compared  to  an  immediate  cancellation, 
the  phaseout  reduces  annual  impacts 
because  cyanazine  will  continue  to  be 
available  to  some  growera  through  2002. 
Table  6  above  illustrates  the 
ameliorating  effect  that  the  phaseout  of 
cyanazine  followed  by  a  voluntary 
cancellation  has  on  com  growers 
relative  to  an  immediate  ban. 
Efficacious  alternatives  to  cyanazine 
include  atrazine,  nicosulfuron, 
metolachlor,  alachlor,  dicamba, 
acetochlor,  halosulfuron  and 
prosulfuron. 

2.  Cotton.  Cotton  is  the  second  largest 
crop  on  which  cyanazine  is  used  and  it 
accoimts  for  3  percent  of  the  total 
cyanazine  used  in  the  United  States  or 
about  1  -  2  nuUion  pounds  of  active 
ingredient.  About  62  percent  of 
cyanazine  usage  in  cotton  are 
postemergence  directed  appUcations,  25 
percent  are  preemergence  appUcations 


and  11  percent  are  layby  appUcations. 
About  12  -  20  percent  of  the  U.S.  cotton 
acreage  received  a  cyanazine 
appUcation  at  an  average  rate  of  0.8  lb/ 
ai/a.  Preplant  appUcations  were 
typically  made  at  the  rate  of  1.5  -  2.0  lb/ 
ai/acre  while  postemergence 
appUcations  were  made  at  the  rate  of  0.5 
- 1  Ib/ai/a.  Alternatives  that  are 
available  for  use  on  cotton  include 
diuron,  fluometuron.  oxyfluorfen, 
prometryn,  and  the  recently  registered 
herbicide  pyrithiobac-sodiimi.  Since  the 
majority  of  cyanazine  usage  in  cotton 
occurs  at  rates  less  than  1  Ib/ai/a,  the 
phaseout  should  not  adversely  impact 
cotton  growers  until  cyanazine  use  is 
prohibited  after  2002.  Table  6  above 
illustrates  the  ameliorating  effect  that 
the  phaseout  of  cyanazine  followed  by 
a  volimtary  cancellation  has  on  cotton 
growers-relative  to  an  immediate  ban. 

3.  Sweet  Com.  Approximately 
200,000  to  300,000  pounds  active 
ingredient  of  cyanazine  is  applied  to 
sweet  com  per  year  at  an  average  rate 
of  1.5  Ib/ai/acre.  About  6  percent  of  the 
164,000  acres  of  fresh  market  sweet  com 
and  about  24  percent  of  the  503,000 
acres  of  processed  sweet  cord  receive 
cyanazine  appUcations,  with  Wisconsin, 
IlUnois,  New  York,  Michigan,  New 
Jersey,  and  Minnesota  having  significant 
cyanazine  use  on  this  commodity.  The 
heavy  usage  in  Wisconsin  is  probably 
due  to  the  restrictions  placed  on 
atrazine  in  that  state.  TTiere  are  fewer 
alternative  herbicides  registered  for  use 
on  sweet  com  than  for  field  com,  with 
atrazine  being  the  primary 
preemergence  altemative.  Dicamba  and 
2,4-D  are  postemergence  alternatives  for 
broadleaf  weed  control  and  alachlor  and 
metolachlor  are  alternatives  for  grass 
control. 

As  stated  earlier,  no  published 
information  was  available  that  estimated 
the  impacts  of  the  unavailability  of 
cyanazine  for  sweet  com  production. 
The  Agency  calculated  estimates  for 
sweet  com  based  on  information  that 
was  available  for  field  com.  The 
economic  impact  on  field  com  is 
adjusted  to  account  for  differences 
between  the  total  acres  planted  and  the 
per  acre  value  of  sweet  com  and  field 
com.  The  following  formula  is  used  to 
estimate  this  impact: 

Sweet  Com  Impact  =  Field  Com 
Impact  ($25  milUon)  x  total  acres  sweet 
com  (800,000)/total  acres  field  com 
(70,000,000)  X  per  acre  value  sweet  com 
($850)/per  acre  value  field  com  ($303). 

The  per  acre  value  of  sweet  com  is  a 
weighted  average  of  sweet  com  grown 
for  the  fresh  market  (224.900  acres. 
$373.7  milUon)  and  the  processed 
market  (516,200  acres,  $256.1  milUon). 
The  per  acre  value  of  field  com  was 


calculated  on  the  basis  of  72.9  milUon 
acres  with  a  total  crop  value  of  $22.16 
billion.  Using  the  above  formula,  the 
annual  economic  impact  of  banning 
cyanazine  use  on  sweet  com  is 
estimated  to  be  $0.8  milUon.  Annual 
impacts  that  result  from  the  phaseout  of 
cyanazinie  will  not  significantly  impact 
sweet  com  growers  until  1999  when  the 
maximum  allowable  application  rate  is 
reduced  to  1  Ib/ai/a. 

Wisconsin  sweet  com  growers  may  be 
severely  impacted  by  the  phaseout  of 
cyanazine  since  it  is  believed  that  a 
large  percentage  of  cyanazine  usage  in 
that  state  is  a  result  of  the  state 
restrictions  that  have  been  placed  on 
atrazine.  In  some  counties,  rate 
restrictions  have  reduced  the 
performance  of  atrazine  as  a 
preemergence  treatment.  Therefore, 
sweet  com  growers  may  have  to  resort 
to  using  postemergence  herbicides  to 
control  broadleaf  weeds  unless  new 
preemergence  herbicides  are  registered. 
The  Agency  anticipates  that  the  impact 
to  sweet  com  growers  will  be  similar  to 
that  anticipated  for  field  com  growers. 
Table  6  above  illustrates  the 
ameliorating  effect  that  the  phaseout  of 
cyanazine  followed  by  a  voluntary 
cancellation  has  on  sweet  com  growers 
relative  to  an  immediate  ban. 

Comments  Regarding  Benefits  of 
Cyanazine  and  the  Agency's  Response 

A  number  of  commenters.  including 
academia  and  weed  extension  scientists, 
grower  groups,  and  chemical  producers, 
submitted  comments  about  the  general 
benefits  of  cyanazine  use  in  agricultural 
practices.  These  general  arguments 
support  cyanazine's  continued  use 
because  of  its  shorter  residual  life  and 
therefore  less  crop  rotation  restrictions, 
better  control  of  certain  grass  weeds 
other  than  triazines,  effectiveness 
against  germinating  and  emerged  weeds 
with  good  bumdown  action  in  no-till 
practices,  role  in  weed  resistance 
management,  no  drift  damage  to 
sensitive  crops  nearby,  and  its  generally 
greater  flexibility  in  weed  control 
programs.  The  Agency  acknowledges 
that  there  are  certain  benefits  associated 
with  the  use  of  cyanazine  and.  as 
required,  has  considered  all  of 
cyanazine's  advantages  in  its 
assessments. 

Comment:  NCAMF  and  EWG  criticized 
the  methodology  of  the  Agency's 
analyses  of  pesticide  benefits.  NCAMP 
commented  that  a  comprehensive 
benefits  assessment  will  demonstrate 
the  appropriateness  of  cancelling  all 
registrations  of  the  triazines.  NCAMP 
further  stated  that  the  Agency's  method 
of  assessing  benefits  is  inappropriate 
because  the  assessment  looks  only  at 
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ahemative  chemical  means  of 
controlling  weed  pests.  The  EWG 
comment«l  that  the  Agency  must 
consider  the  total  sodaJ  costs  of  using 
pesticides  in  its  benefits  assessment  and 
that  it  is  not  proper  to  allow  a  chemical 
risk  to  support  the  production  of 
commodities  that  are  subsidized  and 
where  supply  exceeds  demand. 
Agency  Response:  Because  these 
comments  were  not  specific  to 
cyanazine,  the  Agency  intends  to 
respond  to  them  later  in  the  Special 
Review  when  comments  on  all  triazines 
are  addressed,  imless  it  receives 
additional  comments  demonstrating  that 
these  criticisms  apply  specifically  to 
cyanazine. 

0>mment:  Griffin  provided  an 
assessment  of  the  general  benefits  of 
cyanazine  that  addressed  the  following 
aspects  of  cyanazine:  (1)  Importance  in 
controlling  a  wide  spectrum  of  weeds. 
(2)  providing  greater  crop  rotation 
flexibihty,  (3)  usefidness  in  no-till 
practices,  (4)  weed  resistance 
management,  and  (5)  lower  cost  than 
alternative  chemicals. 
Agency  Response:  The  Agency  agrees 
with  Griffin  that  cyanazine  offers  those 
benefits  as  Griffin  pointed  out;  however, 
the  Agency  also  beUeves  that  alternative 
herbicides  are  available  that  provide 
comparable  weed  control  at  similar 
costs.  Earlier  in  this  Notice,  the  Agency 
acknowledged  many  of  the  same 
advantages  of  using  cyanazine  as  Griffin 
noted. 

VL  Risk/Benefit  Analysis  and  the 
Agencjr's  Proposed  Decision  Regarding 
Special  Review 

A.  Risks  I 

The  terms  and  conditions  of  the 
phaseout  and  cancellation  are  expected 
to  reduce  risk  from  use  of  cyanazine  as 
estimated  in  the  cyanazine  PD  1  to  zero 
over  the  course  of  the  phaseout  and 
depletion  of  existing  stocks.  While  both 
users  and  the  public  will  be  subject  to 
some  continued  risk  during  this  time, 
the  risk  to  users  will  decline  during  the 
phaseout  and  depletion  of  existing 
stocks  due  to  the  imposition  of  use 
restrictions  and  the  risk  to  the  public 
will  decline  due  to  the  reduction  in  use 
rates. 

B.  Benefits  | 

In  Unit  V.  of  this  Notice,  a  discussion 
of  the  impacts  of  phasing  out  cyanazine 
compared  to  an  immediate  cancellation 
is  presented.  The  cyanazine  phaseout 
allows  for  a  gradual  reduction  in  use  of 
the  chemical  over  a  period  of  7  years. 

There  are  a  number  of  elements 
inherent  in  the  phaseout  of  cyanazine 
that  will,  in  effect,  lessen  the  economic 


impact  to  growers  who  have  used 
cyanazine  in  their  weed  management 
practices  in  the  past.  First,  the  phaseout 
should  allow  growers  sufficient  time  to 
find  suitable  alternatives  to  replace 
cyanazine.  thereby  causing  little 
disruption  to  agricultural  production. 
For  example,  the  majority  of  cyanazine 
used  is  applied  to  field  com.  With  the 
phaseout.  there  will  be  little  impact  to 
com  growers  until  1999  when  the 
maximum  allowable  use  rate  drops  to  1 
Ib/ai/a.  With  all  uses,  the  full  impact  of 
the  phaseout  will  not  be  realized  until 
after  2002  when  cyanazine  use  will  be 
prohibited. 

C.  Risks  of  Alternatives 
The  Agency  has  identified  the  major 

chemical  alternatives  to  cyanazine  in 
thiiNotice.  Atrazine,  one  alternative  to 
cyanazine,  was  placed  into  Spectal 
Review  concurrently  with  cyanazine 
based  on  the  potential  risk  of 
carcinogenicity  to  humans.  No» 
significant  risk  concems  have  been 
identified  vdth  the  other  alternatives 
except  for  2,4-D,  which  is  currently 
being  considered  for  possible  Special 
Review  pending  results  of  further 
studies  on  its  carcinogenic  potential. 

D.  Risk/Benefit  Analysis 

In  light  of  the  terms  and  conditions  of 
the  DuPont  and  Griffin  cyanazine 
registrations,  the  Agency  has  considered 
the  risks  and  benefits  of  cyanazine  for 
the  remaining  7  years  that  the  pesticide 
will  be  allowed  for  use.  During  the 
phaseout,  people  will  be  exposed  to 
cyanazine  for  a  limited  time  period 
during  which  application  rates  will  be 
reduced  and  closed  cab  application 
equipment  will  be  required.  As 
discussed  earlier,  the  Agency  believes 
that  the  potential  risks  that  may  result, 
while  considering  the  factors  of  time 
and  exposure  imposed  by  the  cyanazine 
phaseout,  will  be  less  than  those  risks 
articulated  in  the  PD  1.  Further,  the 
Agency  has  evaluated  the  impacts  of  the 
cyanazine  phaseout  and  has  concluded 
that  there  are  benefits  associated  with 
the  phaseout  of  cyanazine. 

The  phaseout  also  confers  benefits  by 
making  it  unnecessary  to  recall  and 
dispose  of  unused  product  and  by 
allowing  users  to  reduce  costs  through 
various  mechanisms  such  as  allowing 
them  time  to  gradually  modify  weed 
management  strategies  to  replace 
cyanazine.  The  Agency  also  considered 
the  costs,  time,  and  uncertainties 
associated  with  involuntary  imposition 
of  regulatory  measures.  In  the  absence  of 
the  volimtary  cancellation  and 
phaseout,  the  Agency  may  have  used  its 
authority  under  FIFRA  section  6  to 
cancel  cyanazine  registrations.  The 


Agency  believes  that  this  action  would 
have  bieen  contested  and  woidd  have 
required  enormous  resources  and 
several  years  of  litigation  before  a  final 
order  could  have  been  implemented. 
The  resources  saved  by  volimtary 
cancellation  and  phaseout  may  now  be 
applied  to  risk  reduction  of  other 
products.  Also,  a  contested  cancellation 
would  not  have  brought  about  the 
phased-in  measures  to  reduce  risk  as 
currently  provided  for  by  the  terms  and 
conditions  of  the  voluntary  cancellation 
and  phaseout.  Finally,  the  outcome  of 
htigation  is  uncertain  in  both  result  and 
when  those  results  may  be  achieved;  the 
volimtary  cancellation  and  phaseout  has 
set  a  firm  schedule  for  the 
implementation  of  risk  reduction 
measures  and  has  established  a  date 
certain  for  the  final  cancellation  of 
cyanazine  registrations. 

For  all  of  the  foregoing  reasons,  the 
Agency  has  determined  that 
implementation  of  the  voluntary 
cancellation  and  phaseout  of  cyanazine 
will  eliminate  the  potential  risks  posed 
by  cyanazine  identified  in  the  triazine 
PDl. 


E.  Proposed  Decision  Regarding  Special 
Review 

In  view  of  its  determination  discussed 
above,  that  the  terms  and  conditions  of 
the  cyanazine  voluntary  cancellation 
and  phaseout  will  eliminate  any 
unreasonable  adverse  effects  posed  by 
the  registration  of  cyanazine,  the  Special 
Review  need  not  be  continued. 

Vn.  Request  for  Voluntary  Cancellation 

As  part  of  the  terms  and  conditions  of 
all  registered  cyanazine  products, 
including  those  of  both  DuPont  and 
Griffin,  voluntary  cancellations  of  all 
cyanazine  registrations  will  become 
effective  December  31, 1999.  Shortly 
thereafter,  the  Agency  will  issue  a 
cancellation  order  for  all  cyanazine 
products.  Also,  as  part  of  the  terms  and 
conditions,  EPA  is  required  to  provide 
advance  pubUc  notification  of  the 
voluntary  cancellation  of  cyanazine 
products  as  part  of  the  proposal  to 
terminate  the  Special  Review  of 
cyanazine.  This  section.  Unit  VII.,  will 
serve  as  the  Agency's  notification  of  the 
requests  for  voluntary  cancellation. 

The  cyanazine  products  that, 
according  to  the  amended  terms  and 
conditions  of  cyanazine  registration, 
will  be  voluntarily  canceled,  effective 
December  31, 1999,  are  Usted  below  by 
EPA  registration  number  and  product 
name. 


Registration 
No. 

Product  Name 

352-475 

DuPont  Cyanazine  Technical 

352-470 

DuPont  Bladex  (R)4L  Herbicide 

352-495 

DuPont  Bladex  (R)90  DF  Herbi- 

cide 

352-500 

DuPorH  Extrazine  (R)ll  4L  Her- 

bicide 

352-577 

DuPont  Extrazine  (R)ll  DF  Her- 

bicide 

1812-364 

Griffin  Cyanazine  Technical 

1812-365 

Griffin  Cynex  DF 

1812-366 

Griffin  Cynex  4L  Hertiicide  Liq- 

iiirl 

1812-367 

Griffin  Cynex  Extra  4L 

1812-368 

Griffin  Cynex  Extra  DF 

Comments  on  the  requests  for 
voluntary  cancellation  of  these 
registrations  may  be  submitted  to  the 
contact  person  Usted  under  the  FOR 
FURTHER  INFORMATION  CONTACT 
unit  of  this  document  during  the  30-day 
comment  period  provided  in  this 
Notice. 

Also  included  in  the  terms  and 
conditions  of  cyanazine  registrations  is 
a  provision  for  allowing  the  continued 
distribution  and  use  of  cyanazine  end 
use  products  beyond  the  effective 
voluntary  cancellation  date.  The  terms 
and  conditions  specifically  state  that  all 
cyanazine  formulated  end  use  products 
released  for  shipment  by  a  registrant  on 
or  before  December  31, 1999,  may 
continue  to  be  distributed  and  sold  in 
the  chaimels  of  trade  in  accordance  with 
labels  through  September  30,  2002.  The 
terms  and  conditions  further  state  that 
use  of  such  existing  products  in 
accordance  with  their  labels  may 
continue  through  December  31,  2002. 
All  labels  of  cyanazine  formulated  end 
use  products  released  for  shipment  by  a 
registrant  after  July  25, 1996,  will  state 
that  the  product  may  not  be  sold  or 
distributed  after  September  30,  2002, 
and  that  the  products  may  not  be  used 
after  December  31,  2002.  The  existing  . 
stocks  provision  will  allow  any 
remaining  product  in  the  chaimels  of 
trade  to  be  used,  thereby  precluding  the 
need  for  recall  and  disposal  of  unused 
product. 

Vm.  Public  Comment  Opportunity 

During  the  30-day  comment  period, 
specific  comments  are  requested  on  the 
Agency's  preliminary  determination  to 
terminate  the  Special  Review  of 
cyanazine  and  on  the  requests  for 
voluntary  cancellation  of  cyanazine 
products.  The  Agency  will  review  and 
consider  any  comments  received  during 
the  official  comment  period  before 
issuing  a  final  determination  on 
conclusion  of  the  Special  Review  of 
cyanazine.  All  written  comments 


submitted  pursuant  to  this  Notice, 
except  "CBI,"  will  be  available  for 
pubUc  inspection  in  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  Telephone:  703-308- 
5805. 

Comments  claimed  as  CBI  must  be 
clearly  marked  as  "confidential."  "trade 
secret,"  or  other  appropriate  designation 
on  the  face  of  the  comments.  Comments 
marked  as  such  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  2.204(e)(4).  Comments  not  claimed 
as  confidential  at  the  time  of 
submission,  or  not  clearly  labeled  as 
containing  CBI,  will  be  placed  in  the 
pubhc  docket.  The  Agency  will  consider 
the  failure  to  clearly  identify  the 
claimed  confidential  status  on  the  face 
of  the  comment  as  a  waiver  of  such 
claim,  and  will  make  such  information 
available  to  the  public  without  further 
notice  to  the  submitter. 

All  comments  and  information  should 
be  submitted  in  triplicate  to  the  address 
given  in  this  Notice  under  ADDRESSES 
to  facilitate  the  work  of  EPA  and  others 
interested  in  inspecting  them.  The 
comments  and  information  should  bear 
the  docket  control  number.  "OPP- 
30000/60A." 

K.  Public  Docket 

A  record  has  been  established  for  the 
action  under  docket  number  "OPP- 
30000/60A"  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  pubUc  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
ArUngton,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  conmients  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  the  document, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 


writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

X.  Terms  and  Conditions  Amending 
Cyanazine  Registrations 

On  August  2.  1995,  EPA  accepted 
DuPont  "s  proposed  amendments  to  its 
cyanazine  registrations  that  effectively 
phases  out  the  production  of  cyanazine 
for  use  in  the  United  States  by  the  end 
of  1999.  The  amendments  also  included 
an  incremental  reduction  of  the 
maximum  label  rates  over  the  course  of 
the  phaseout  and  a  requirement  for 
closed  cab  application  equipment  in 
1998.  The  terms  and  conditions  of  the 
amendments  apply  to  all  current 
EhiPont  cyanazine  registrations  as  well 
as  any  new  registration  that  the  Agency 
may  approve  since  the  acceptance  of 
DuPont's  proposal,  including  Griffin's 
recent  conditional  registrations  that 
were  approved  by  the  Agency.  As  part 
of  the  requirements  for  approval  of  any 
future  cyanazine  registrations,  any 
registrant  must  agree  to  comply  with  all 
of  the  same  terms  and  conditions  to 
effectively  phaseout  cyanazine 
production  for  use  in  the  United  States 
by  end  of  1999.  The  amended  terms  and 
conditions  that  are  required  of  all 
cyanazine  registrants  appear  below. 

Terms  and  Conditions  to  Amend  Cyanazine 
Registrations 

1.  On  November  23.  1994.  the  US. 
Environmental  Protection  Agency  CEPA") 
initiated  a  Special  Review  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act 
("FIFRA").  for  pesticide  products  that 
contain  a  triazine  herbicide  as  an  active 
ingredient.  Federal  Register  Notice.  Vol.  59. 
No.  225  ("the  Special  Review")  Cyanazine  is 
one  of  the  triazine  products  subject  to  the 
Special  Review,  and  E  I  du  Pont  de 
Nemours  and  Company  I'DuPont")  is  the 
primary  registrant  ot  LVJinazine  in  the  United 
States 

2.  EPA's  initiation  of  the  S.  ecial  Review 
for  triazine  containmg  prodi.>  ts  was  based  on 
the  Agency's  preliminan.  del  -niination  that 
triazine  products  trigger  risk  >   'teria  that 
indicate  these  products  may  present 
unreasonable  risks  as  described  m  the  Notice 
of  Special  Review.  This  preliminar>- 
determination  by  EPA  with  respect  to 
cyanazine.  however,  is  not  a  finding, 
conclusion  or  other  determination,  that 
cyanazine  does  in  fact  present  a  risk  to 
humans  or  the  environment 

3.  The  purpose  of  this  letter  is  to  propose 
a  comprehensive  listing  of  the  terms  and 
conditions  of  amendments  to  DuPonfs 
cyanazine  product  registrations  The  sf)eciric 
mitigation  steps  proposed  in  these 
amendments  are  designed  to  reduce  the 
potential  for  the  risk  criteria  being  triggered 
in  the  future  and  to  satisfactorily  address 
EPA's  concems  over  potential  risks  as 
described  in  the  Notice  of  Special  Review. 
DuPont's  understanding  in  agreeing  to  the 
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proposed  mitigation  steps  is  that  if  they  are 
required  of  all  current  and  potential  future 
cyanazine-containing  products  and 
registrations,  including  but  not  limited  to 
DuPont's  cyanazine  products  and 
registrations,  they  will  adequately  address 
EPA's  concerns  that  cyanazine  products  may 
present  risks  as  described  by  EPA  in  the 
Notice  of  Special  Review.  It  is  DuPont's 
further  understanding  that  based  on  this 
determination,  EPA  will  proceed  to  conclude 
the  Special  Review  as  to  cyanazine  as  soon 
as  practicable. 

4.  DuPont's  agreement  to  the  proposed 
amendments  set  far\h  herein  is  not,  and  shall 
not  be  considered  as,  an  admission  by 
DuPont  that  cyanazine  used  in  accordance 
with  DuPont's  registrations  and  labels 
triggers  risk  criteria  as  described  in  the 
Notice  of  Special  Review,  or  otherwise  poses 
risks  to  humans  or  the  environment. 

5.  Cyanazine  Risk  Mitigation  Measures 
shall  be  comprised  of  the  following  steps:  (a) 
The  labels  of  all  cyanazine  formulated  end 
use  products  released  for  shipment  by  a 
registrant'  after  July  25, 1996,  for  use  in  the 
U.S.,  shall  specify  seasonal  use  rates  that 
limit  the  maximiun  amount  of  cyanazine 
active  ingredient  that  may  be  applied  on  a 
per  acre  basis  as  follows: 

FOR  USE:  MAXIMUM  SEASONAL  USE 
RATE  CAP  (AI/ACRE): 
panning  Jan.  Ij  1997  5  lbs  per  acre 
Beginning  Jan.  1, 1998  3  lbs  per  acre 
Beginning  Jan.  1, 1999  1  lb  per  acre 

(b)  Subject  to  all  the  terms  and  conditions 
of  these  amendments,  this  letter  shall  serve 
as  DuPont's  request,  pursuant  to  FIFRA,  that 
EPA  accept  the  voluntary  cancellation  of  all 
of  DuPont's  existing  registrations  for 
formulated  end  use  products  containing 
cyanazine  to  become  eSiective  December  31, 
1999.  The  cancellation  date  of  December  31, 
1999,  shall  become  a  part  of  the  terms  and 
conditions  of  DuPont's  registrations  for 
formulated  end  use  products  that  contain 
cyanazine. 

(c)  The  labels  of  all  cyanazine  products 
released  for  shipment  by  a  registrant  after 
July  25, 1996,  for  use  in  the  U.S..  shall 
specify  that  closed  cab  application  will  be 
required  for  applications  to  be  made  during 
or  after  the  1998  use  season. 

(d)  No  cyanazine  formulated  end  use 
products  registered  for  use  in  the  U.S.  shall 
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'For  the  purpose  of  detennining  compliance  with 
the  proposed  terms  and  conditions  of  amended 
rsgistrations  as  set  forth  in  paragraph  5.,  whenever 
the  term  "released  for  shipment  by  a  registrant 
appears  in  these  amendments,  it  shall  mean  the 
shipment  of  cyanazine  formulated  end  use 
products,  shipped  by  or  at  the  direction  of  a 
registrant  from  the  facility  at  which  they  are  Tinally 
formulated  for  distribution,  sale  and  use  in  the  U.S. 
as  evidenced  by  a  bill  of  lading  or  other  verifiable 
shipping  documents.  The  term  shall  not  apply  to  a) 
shipments  of  cyanazine  formulated  end  use 
produ(ns  by  agents,  distributors,  or  dealers  who 
receive  and  further  distribute  cyanazine  products  to 
customers,  or  b)  to  cyanazine  technical  products 
shipped  within  the  U.S.  for  formulation  into  end 
use  products,  or  c)  to  shipments  of  cyanazine 
technical  or  formulated  end  use  products  for  export. 
Any  formulated  end  use  product  containing 
cyanazine  technical  products  and  registered  for  use 
in  the  U.S.  shall  be  subject  to  the  terms  and 
conditions  of  paragraph  S  of  this  letter. 


be  released  for  shipment  by  a  registrant  after 
December  31, 1999. 

(e)  EPA  shall  authorize  existing  stocks  of 
all  cyanazine  formulated  end  use  products 
that  have  been  released  for  shipment  by  a 
registrant  of  such  products  on  or  before 
December  31, 1999,  to  continue  to  be 
distributed  and  sold  in  the  channels  of  trade 
in  accordance  with  their  labels  through 
September  30.  2002.  EPA  shall  authorize  the 
continued  use  of  such  existing  stocks  in 
accordance  with  their  labels  through 
December  31.  2002.  Labels  of  all  cyanazine 
formulated  end  use  products  released  for 
shipment  by  a  registrant  after  July  25, 1996, 
shall  bear  the  following  statements:  "This 
product  may  not  be  sold  or  distributed  after 
September  30,  2002"  "This  product  may  not 
be  used  after  December  31,  2002." 

(f)  The  public  will  have  advance 
notification  of  the  voluntary  cancellation  of 
DuPont's  cyanazine  formulated  end  use 
registrations  and  the  existing  stocks 
provisions  provided  for  herein  as  part  of  the 
conclusion  of  the  Special  Review,  and 
DuPont  shall  have  no  obligation  to  recover  or 
recall  any  cyanazine  products,  or  to 
reimburse,  or  otherwise  compensate  or 
provide  additional  notice  to  any  purchaser  or 
other  party  in  connection  with  or  as  a  result 
of  the  voluntary  cancellation  provided  for 
herein. 

(g)  cyanazine  technical  products  released 
for  shipment  by  a  registrant  after  July  25, 
1996.  shall  bear  labels  stating  that  any 
formulated  end  use  products  that  are  made 
from  the  technical  products  and  that  are 
registered  for  use  in  the  U.S..  shall  be  subject 
to  the  terms  and  conditions  of  cyanazine 
registrations  set  forth  in  paragraph  5  of  this 
letter. 

6.(a)  It  is  DuPont's  understanding  that 
upon  its  submission  to  EPA  of  a  signed  copy 
of  this  letter  proposing  amendments  to  its 
registrations.  EPA  will  commence  such  steps 
as  are  necessary  to  approve  finally  the 
amendments  and  to  conclude  the  Special 
Review  of  cyanazine.  without  requiring 
further  mitigation  steps  by  DuPont,  and  that 
EPA  will  complete  such  final  Agency  action, 
including  any  public  comment  or  required 
notice  to  other  federal  agencies,  as  soon  as 
practicable.  In  the  event  EPA  is  unable  to  so 
approve  the  amendments  or  to  finally 
conclude  the  Special  Review,  for  whatever 
reason,  or  if  after  August  2. 1995,  and  prior 
to  the  date  EPA  finally  approves  these 
amendments  and  finally  concludes  the 
Special  Review,  another  party  obtains  a 
cyanazine  registration  that  does  not  contain 
the  terms  and  conditions  set  forth  in  these 
amendments,  for  whatever  reason,  these 
amendments  may.  at  DuPont's  election,  be 
withdrawn  and  be  without  effect,  and  the 
current  terms  and  conditions  of  DuPont's 
cyanazine  registrations  shall  remain  in  effect. 
In  such  event.  DuPont  will  retain  all  of  its 
rights  to  participate  fully  in  the  Special 
Review,  or  any  Agency  or  judicial  review  of 
the  same,  or  to  contest  any  regulatory  action 
that  may  be  initiated  against  its  products  and 
registrations,  pursuant  to  FIFRA  or  other 
applicable  laws  and  regulations,  as  it  deems 
appropriate. 

(b)  In  the  event  another  party  obtains  a 
registration  of  a  cyanazine  product  that  does 


not  require  the  terms  and  conditions  of 
registration  as  specified  in  this  letter, 
including  cancellation  as  of  December  31, 
1999,  or  said  terms  and  conditions  are 
proposed  or  imposed  upon  another  party's 
registrations,  but  are  stayed  or  enjoined  in 
whole  or  in  part  by  the  Agency  or  any  court, 
EPA  agrees  to  permit  DuPont  to  continue  its 
registrations  in  effect  beyond  December  31, 
1999,  and/or  amend  its  cyanazine 
registrations,  on  a  specific  use  and/ or  site 
specific  or  use  rate  basis,  in  order  to  delete 
any  term  or  condition  of  registration  set  forth 
in  this  letter  that  is  not  required  of  the  other 
party  or  as  a  term  or  condition  of  that  party's 
registration,  and  to  make  such  other  " 
amendments  to  its  cyanazine  registrations, 
including  but  not  limited  to  adding  new  uses 
or  application  methods,  as  are  necessary  so 
that  DuPont's  cyanazine  registrations  may 
contain  the  same  terms  and  conditions  as  are 
contained  in  the  other  party's  registrations. 
Any  such  amendments  are  to  be  y 

accomplished  in  accordance  with  the 
requirements  of  FIFRA. 

7.  On  April  16, 1992,  EPA  issued  a  Data 
Call  In  for  cyanazine  (the  "IXn").  DuPont  has 
completed  and  submitted  all  of  the  studies 
requested  in  the  DCl.  EPA  agrees  that  DuPont 
has  submitted  all  of  the  studies  requested  by 
the  DCI,  and  that  EPA  will  not  request  further 
data  from  DuPont  in  connection  with  said 
DCI.  Nothing  contained  in  these  amendments 
shall  be  interpreted  as  restricting  EPA's 
authority  to  issue  a  future  Data  Call  In,  or 
otherwise  to  regulate  cyanazine  registrations 
pursuant  to  FIFRA,  should  the  Agency 
determine  that  there  is  significant  new 
evidence  about  potential  unreasonable  risks 
to  the  enviroimient  presented  by  use  of 
products  containing  cyanazine.  DuPont  shall 
retain  all  of  its  rights  under  FIFRA  and  other 
applicable  laws  and  regulations  to  challenge 
any  such  action  by  EPA. 

8.  Upon  EPA's  final  acceptance  of  these 
amenchnents,  and  the  Agency's  final  action 
concluding  the  Special  Review  in  accordance 
with  the  amendments  and  understandings  set 
forth  herein,  DuPont  agrees  to  waive  its  rights 
to  challenge  EPA's  final  action  on  the  Special 
Review,  or  the  terms  and  conditions  of  label 
amendments  that  are  required  by  these 
amendments,  in  any  court  or  administrative 
forum,  and  agrees  not  to  assist  or  encourage 
any  other  party  to  challenge  EPA's  final 
actions.  Except  as  expressly  set  forth  in  these 
amendments,  DuPont  shall  retain  all  of  its 
rights  under  FIFRA,  and  other  applicable 
laws  and  regulations,  to  challenge  any  action, 
proceeding  or  determination  by  EPA,  or  to 
challenge  or  intervene  in  any  action  by  or 
involving  a  third  party,  with  respect  to  the 
registration  of  DuPont's  or  any  other  party's 
cyanazine  products. 
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The  rules  and  proposed  rules 
in  this  list  were  editoriany 
compied  as  an  aid  to  Federal 
RegMer  users.  Inclusion  or 
exclusion  from  ttiis  list  has  no 
legal  signilicance. 

RULES  QOiNQ  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Anlmel  and  Plant  Heeith 


Overtime  sennces  relating  to 
imports  and  exports: 
Intemaiional  commercial 
aircraft  and  vessels; 
quarantine  and  Inspection 
services;  user  fees; 
puMshed  1-29-96 
PlanMeialed  quarantine. 


Pine  shoot  beetle;  putilished 
1-31-96 
COMMERCE  DEPARTMENT 
Economic  Dovetopinont 


Federal  regulatory  review: 
SimpKlication  and 

stieamining  regulations; 

Federal  regulalory  review; 

published  ^1-96 

COMMERCE  DEPARTMENT 

NallunBl  Oceenlc  and 
AtmoeplMrlc  Admlntoliaiiun 

Fishery  conservation  and 


Puerto  Rico  and  U.S.  Virgin 

Islands  coral  reef 

resources 

Reporting  arxj 
recordkeeping 
requirements;  published 
11-27-95 
Marine  mammals: 
Commercial  fishing 

operations— 

Commercial  fisheries 
authorization;  list  of 
fisheries  categorized 
acooning  to  frequerK:y 
of  incidental  takes; 
published  12-28-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
Natk)nal  oil  and  hazardous 
substances  contingency 
piarv- 

Natnnal  priorities  list 
update;  puUshed  3-1- 
96 

FEDERAL 
COMMUNICATIONS 


UM 


Radto  statkxB;  table  of 
assignments: 


California  et  al.;  published 
3-1-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 

Mannitol;  published  3-1-96 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  managemerit: 
Oil  arxj  gas  transportation 
and  processing 
aUowances,  and  coal 
washing  and 

transportation  allowances; 
vakiation  regulatkxis 
revision;  put)lished  2-12- 
96 
NATIONAL  LABOR 
RELATIONS  BOARD 
Administrative  law  judges; 
unfair  labor  practice 
proceedmgs;  role  in 
expedKious  resolution 
facilitation;  published  2-23- 
96 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 
Valuation  of  plan  benefits- 
Interest  rates  and  factors; 
published  2-15-96 
SMALL  BUSINESS 
ADMINISTRATION 
Disaster  loan  programs: 
Federal  regulatory  review; 
published  1-31-96 
Federal  regulatory  reform: 
Business  loan  programs 
Correctk>n;  putilished  3-1- 
96 
Govemment  contracting 
review 

Correction;  published  3-1- 
96 
Small  business  size 
standards 

Correction;  put)lished  3-1- 
96 
Surety  borxl  guarantee 
program 

Correction;  putilished  3-1- 
96 
Federal  regulatory  review: 
Business  loan  programs; 

published  1-31-96 
Govemment  contracting 

review;  published  1-31-96 
SmaH  business  size 
standards;  published  1-31- 
96 
Surety  bond  guarantee 
program;  published  1-31- 
96 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iranian  assets  control 
regulatkxts: 


Shams  Pahlavi  assets 
unbk)cked;  published  3-4- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in  California; 

comments  due  by  3-4-96; 

published  2-1-96 
Potatoes  (Irish)  grown  in- 

Idaho;  comments  due  by  3- 
4-96;  published  2-1-96 
Specialty  crops;  import 

regulations: 

Peanuts;  comments  due  by 
3-4-96;  published  2-1-96 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Consultants  funded  by 
boaowers;  use;  comments 
due  by  3-4-96;  published  1- 
2-96 
Electric  toans: 
RUS  borrowers;  audtt  policy 

and  certified  public 

accountant  requirements; 

comments  due  by  3-4-96; 

published  1-3-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list- 
Items  controlled  for   « 
nuclear  nonproliferatkm 
reasons;  Argentina, 
New  Zealand,  Poland, 
South  Africa,  and  South 
Korea  addition  to 
eligibility  list;  comments 
due  by  3-4-96; 
published  2-1-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Gulf  of  Mexico  reef  fish; 

comments  due  by  3-8-96; 

published  2-9-96 
Pacific  Coast  groundfish; 

comments  due  by  3-8-96; 

published  1-23-96 
Tuna  Management  in  the  Mid- 
Atlantic  Negotiated 
Rulemaking  Committee: 
Intent  to  establish; 

comments  due  by  3-4-96; 

published  2-1-96 

DEFENSE  DEPARTMENT 

Civilian  health  and  medk»l 
program  of  uniformed 
services  (CHAMPUS): 


IndivMual  case 
management;  comments 
due  by  3-4-96;  published 
1-4-96 
Personnel: 
Conduct  on  Pentagon 
Reservation;  comments 
due  by  3-8-96;  published 
1-8-96 
Elected  school  boards- 
Natk>nal  Defense 
Authorizatkm  Act; 
implementatk)n; 
comments  due  by  3-4- 
96;  published  1-4-96 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Higher  Educatkxi  Act  of 
1965- 

Federal  student 
assistance  programs; 
improved  overs^; 
comments  due  by  3-4- 
96;  published  2-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehkdes  and  engines: 
Gasoline  sparit-igrMtton  and 

dtesel  compressk)n-ignitk)n 

marine  engines;  emission 

standards;  comments  due 

by  3-8-96;  published  2-7- 

96 
Air  quality  implementatkxi 
plans;  approval  and  - 
promulgatkxi;  various 
States: 
Fkxida;  comments  due  t>y 

3-4-96;  published  2-1-96 
Georgia;  comments  due  t>y 

3-4-96;  published  2-2-96 
Illinois;  comments  due  by  3- 

4-96;  published  2-1-96 
Indiana:  comments  due  by 

3-4-96;  published  2-1-96 
Maryland;  comments  due  by 

3-4-96;  pii)Nshed  2-1-96 
Mnhigan;  comments  due  by 

3-4-96;  published  2-2-96 
Missouri;  comments  due  by 

3-7-96;  published  2-6-96 
North  Carolina;  comments 

due  by  3-4-96;  published 

2-1-96 
Pennsylvania;  comments 

due  by  3-8-96;  published 

2-7-96 
Rhode  Island;  comments 

due  by  3-4-96;  published 

2-2-96 
West  Virginia;  comments 

due  by  3-6-96;  published 

2-5-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgatkm;  various 
States;  air  quality  planning 
purposes;  designatwn  of 
areas: 
Ohk);  comments  due  t>y  3- 

4-96;  published  2-1-96 


Air  quality  planning  purposes; 
designation  of  areas: 
South  Dakota;  comments 
due  by  3-7-96;  published 
2-6-96 
Clean  Air  Act 
AckJ  rain  progranv- 
NitrogeQ  oxkJes  emission 
reductk)n  program; 
comments  due  by  3-4- 
96;  published  1-19-96 
State  operating  pemiits 
programs- 
Massachusetts;  comments 
due  by  3-4-96; 
published  2-2-96 
Massachusetts;  conmnents 
due  by  3-4-96; 
published  2-2-96 
Pestkddes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2.4-0(2,4- 
dKhkirophenoxyacetK 
acid);  comments  due  by 
3^96;  published  2-22-96 
Xanthan  Qunvmodified; 
comments  due  by  3^96; 
published  2-7-96 
Water  pollutxMi  control: 
National  poltutant  discharge 
elimination  system- 
Put>ficly  owned  treatment 
wori(S,  etc.;  pennit 
applkation 

requirements;  comments' 
due  by  3-5-96; 
published  12-6-95 
Water  quality  standards- 
Arizona  surface  waters; 
comments  due  by  3-8- 
96;  published  1-29-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
ConvTKMi  carrier  sen/ices: 
Enhanced  91 1  services 

compatibility  of  wireless 
'    servKes;  comments  due 
by  3-4-96;  published  2-23- 
96 
Common  carriers: 
Local  exchange  carriers  and 
commercial  mobile  radio 
servne  providers;  equal 
access  and 
interconnectk)n 
obligations;  comments  due 
by  3-4-96;  published  2-23- 
96 
Radk)  servnes,  special: 
Commercial  mobile  radk) 
servk:es- 


Flexlble  service  offerings; 
comments  due  t>y  3-4- 
96;  published  2-28-96 
Fixed  point-to-point 
mnrowave  servk:e  in  37 
GHz  band;  channeling 
plan,  etc.;  comments  due 
by  3-4-96;  published  2-22- 
96 
Radk)  stations;  table  of 
assignnrwnts: 

Kansas;  comments  due  by 
3-4-96;  published  1-26-96 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
Kmitations  and  prohibitions: 
Debates  and  news  stories 
produced  by  cable 
televiston  organizations; 
comments  due  by  3-4-96; 
published  2-1-96 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Incandescent  lamp  (light 
bulb)  industry;  comments 
due  by  3-7-96;  published 
2-6-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Prescription  dmg  product 
labeling;  publK  patient 
education  workshop; 
comments  due  by  3-6-96; 
published  1-30-96 
Medcal  devk»s: 
OrthopedK  devkses- 
PedKle  screw  spinal 
systems;  classifksation, 
etc.;  comments  due  t>y 
3-4-96;  published  12-29- 
95 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Importation,  exportation,  and 
transportation  of  wikflfe: 
Box  turtles;  export; 

comments  due  t>y  3-4-96; 

published  2-2-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan  sutxnission: 
New  Mexkx);  comments  due 

by  3-4-96;  published  2-1- 

96 


Permanent  program  arxl 
abandoned  mine  land 
reclamaton  plan 
sut)missk)ns: 

Texas;  comments  due  by  3- 
4-96;  published  2-1-96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Aliens  emptoyment  control: 
Emptoyment  eligibility 
veriffcation  form  (Form  I- 
9);  electronic  production 
and/or  storage 
demonstration  project; 
applcation  deadline 
extended;  comments  due 
by  3-8-96;  published  2-6- 
96 

JUSTICE  DEPARTMENT 
Prisons  Buraau 

Inmate  control,  custody,  care, 
etc.: 

Telephone  regulations  and 
inmate  financial 
responsit)ility;  comments 
due  by  3-4-96;  published 
1-2-96 

STATE  DEPARTMENT 

Press  t>uikJing  passes; 

comments  due  by  3-4-96; 

published  2-2-96 
Tort  claims  and  certain 

property  damage  claims. 

administrative  settiement; 

CFR  part  removed; 

comments  due  by  3-8-96; 

published  1-30-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
North  Carolina;  comments 
due  by  3-8-96;  published 
1-23-96 
Federal  regulatory  review; 
comments  due  by  3-4-96; 
published  1-2-96 
Ports  and  watenways  safety: 
Savannah  River  et  ai.,  GA; 
safety/security  zones; 
comments  due  by  3-4-96; 
published  1-3-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviatton 
Administration 

Ainworthiness  directives: 
de  Havilland;  comments  due 
by  3-7-96;  published  1-25- 
96 


Aerospatiale;  comments  due 
by  3-7-96;  published  1-25- 
96 

Airbus  Industrie;  comments 
due  by  3-4-96;  published 
2-12-96 

Beech;  comments  due  by  3- 
7-96;  published  1-25-96 

Boeing;  comments  due  by 
3-4-96;  published  1-3-96 

British  Areospace; 
comments  due  by  3-7-96; 
published  1-25-96 

Cessna;  comments  due  by 
3-7-96;  published  1-25-96 

Construccnnes 
Aeronauticas.  S>. 
(CASA);  comments  due 
by  3-7-96;  published  1-25- 
96 

Domier  comments  due  by 
3-7-96;  published  1-25-96 

Empresa  Brasileira  de 
Aeronaubca.  SA. 
(EMBRAER):  comments 
due  by  3-7-96;  pubhshed 
1-25-96 

Empresa  Brasiieiro  de 
Aeronautico.  S.A. 
(EMBRAER);  comments 
due  by  3-7-96;  published 
1-25-96 

Fairchikl;  comments  due  by 
3-7-96:  published  1-25-96 

Fokker;  comments  due  by 
3-4-96;  published  2-12-96 

Jetstream;  comments  due 
by  3-7-96;  published  1-25- 
96 

Rotsinson  Helicopter  Co.; 
comments  due  by  3-4-96; 
published  2-2-96 

SAAB;  comments  due  by  3- 
7-96;  published  1-25-96 

Short  Brothers;  comments 
due  by  3-7-96;  published 
1-25-96 

Class  E  airspace;  comments 
due  by  3-5-96;  published  1- 
23-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Marketal)le  book-entry 
Treasury  bills,  notes  and 
bonds;  sale  and  issue; 
comments  due  by  3-5-96, 
put>lished  1-5-96 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  UU)el  as  shown  in  this  example: 


UMI 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  docxmients.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
-holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  iii  the 
first  issue  of  each  month. 


Date  of  FR 
pubucat10n 


March  1 


March  4 


March  5 


March  6 


March  7 


March  8 


March  11 


March  12 


March  13 


March  14 


March  15 


March  18 


March  19 


March  20 
'         March  21 


March  22 


March  25 


March  26 


March  27 


March  28 


March  29 


15  DAYS  AFTER 
PUBUCATION 


March  18 


March  19 


March  20 


March  21 


March  22 


March  25 


March  26 


March  27 


March  28 


March  29 


April  1 


April  2 


Aprils 


April  4 


April  5 


Aprils 


April  9 


April  10 


April  1 1 


April  12 


April  15 


30  DAYS  AFTER 
PUBUCATION 


April  1 


Aprils 


April  4 


April  5 


April  8 


April  8 


April  10 


April  11 


April  12 


April  15 


April  15 


April  17 


April  18 


April  19 


April  22 


April  22 


April  24 


April  25 


April  26 


April  29 


April  29 


45  DAYS  AFTER 
PUBUCATION 


April  15 


April  18 


April  19 


April  22 


April  22 


April  22 


April  25 


April  26 


April  29 


April  29 


April  29 


May  2 


Mays 


May  6 


May  6 


May  6 


May  9 


May  10 


May  13 


May  13 


May  13 


60  DAYS  AFTER 
PUBUCATION 


April  30 


May  3 


May  6 


May  6 


May  6 


May  7 


May  10 


May  13 


May  13 


May  13 


May  14 


May  17 


May  20 


May  20 


May  20 


May  21 


May  24 


May  28 


May  28 


May  28 


May  28 


90  DAYS  AFTER 
PUBUCATION 


May  30 


Junes 


Junes 


June  4 


June  5 


June  6 


June  10 


June  10 


June  1 1 


June  12 


June  13 


June  17 


June  17 


June  18 


June  19 


June  20 


June  24 


June  24 


June  25 


June  26 


June  27 
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Td  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  poraonal  name 


(Plaase  type  or  print) 


For  privacy,  check  box  below: 

□  Do  not  make  my  nante  available  to  other  nr^ilers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 
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MM         M  M  1 
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Thank  you  for  your  orderi 


Daytime  phone  including  area  code 
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Purchase  order  number  (optionaQ 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  ai^ne  with  Federal  recordkieeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  jnust 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Ordar  Piocaaaing  Code: 

*7296 


Charge  your  order. 
It's  easy  I 


I  To  fax  your  orders  (202)512-2250 

□  YES,  send  me subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8.  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


UMI 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State.  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


(Please  type  or  print) 


Checi(  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□•GPO  Deposit  Account     I    I    I    I    I    !    M  -  D 


□  VISA      □  MasterCard                        (expiration  date) 

i     i     , 

Thank  you  for  your  order! 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
[Docket  91-155-18] 

Mediterranean  Fruit  Fly 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rules  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  the  Mediterranean 
fruit  fly  regulations,  as  established  and 
amended  by  a  series  of  interim  rules 
published  in  the  Federal  Register 
between  November  1991  and  August 
'  1995.  The  regulations  quarantine 
portions  of  California  and  restrict  the 
interstate  movement  of  regulated 
articles  for  those  areas  to  help  prevent 
the  spread  of  the  Mediterranean  fruit  fly 
into  noninfested  areas  of  the  United 
States. 

EFFECTIVE  DATE:  April  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
8247. 

SUPPLEMBITARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann],  is  one  of  the 
world's  most  destructive  [>ests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

In  an  interim  rule  effective  November 
5, 1991,  and  published  in  the  Federal 


Register  on  November  13, 1991  (56  FR 
57573-57579,  Docket  No.  91-155),  we 
established  the  Mediterranean  fruit  fly 
(Medfly)  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations)  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County,  CA.  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  to  or  removing 
from  the  list  of  quarantined  areas  certain 
portions  of  Los  Angeles,  Santa  Clara, 
Orange,  Riverside,  San  Bernardino,  San 
Diego,  and  Ventura  Counties,  CA,  and 
by  adding  three  treatments  for  fruit. 
Amendments  affecting  the  quarantined 
areas  in  California  were  made  effective 
on  September  10  and  November  12, 
1992;  and  on  January  19,  July  16, 
August  3,  September  15,  October  8, 
November  22,  and  December  16, 1993; 
and  on  January  10,  February  14,  March 
4,  July  7,  August  2,  and  October  12, 
1994;  and  on  August  1,  1995  (57  FR 
42485-42486,  Docket  No.  91-155-2;  57 
FR  54166-54169,  Docket  No.  91-155-3; 

58  FR  6343-6346,  Docket  No.  91-155- 
4;  58  FR  39123-39124,  Docket  No.  91- 
155-5;  58  FR  42489-42491,  Docket  No. 
91-155-6;  58  FR  49186-^9190,  Docket 
No.  91-155-7;  58  FR  53105-53109. 
Docket  No.  91-155-8;  58  FR  63027- 
63031,  Docket  No.  91-155-9;  58  FR 
67627-67630.  Docket  No.  91-155-10;  59 
FR  2281-2283,  Docket  No.  91-155-11; 

59  FR  7895-7896,  Docket  No.  91-155- 
12;  59  FR  11177-11180,  Docket  No.  91- 
155-13:  59  FR  35611-35612,  Docket  No. 
91-155-14;  59  FR  40207-40209,  Docket 
No.  91-155-15;  and  59  FR  52405- 
52407,  Docket  No.  91-155-16;  60  FR 
40053-40054,  Docket  No.  91-155-17). 

Comments  on  these  interim  rules 
were  required  to  be  received  on  or 
before  60  days  after  the  date  of 
publication  in  the  Federal  Register.  We 
did  not  receive  any  comments.  The  facts 
presented  in  the  interim  rules  still 
provide  a  basis  for  these  rules. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rules  concerning  Executive  Orders 
12291  and  12866  and  Regulatory 
Flexibility  Act,  Executive  Orders  12372 
and  12778,  and  the  Paperwork 
Reduction  Act. 


Further,  for  this  action,  the  Offiuj  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Fart  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the 
regulations  at  7  CFR  301.78  through 
301.78-10,  as  amended  by  interim  rules 
that  were  published  at  56  FR  57573- 
57579  on  November  13,  1991;  57  FR 
42485-42486  on  September  15,  1992;  57 
FR  54166-54169  on  November  17,  1992; 
58  FR  6343-6346  on  January  28.  1993; 
58  FR  39123-39124  on  July  22.  1993;  58 
FR  42489-42491  on  August  10,  1993;  58 
FR  49186-49190  on  September  22, 
1993;  58  FR  53105-53109  on  October 
14,  1993;  58  FR  63027-63031  on 
November  30,  1993;  58  FR  67627-67630 
on  December  22,  1993:  59  FR  2281-2283 
on  January  14,  1994;  59  FR  7896-7896 
on  February  17,  1994;  59  FR  11177- 
11180  on  March  10,  1994;  59  FR  35611- 
35612  on  July  13.  1994;  59  FR  40207- 
40208  on  August  8,  1994;  and  59  FR 
52405-52407  on  October  18,  1994;  60 
FR  40053-40054  on  August  7,  igg.-S. 

Authority:  7  U.SC.  ISObb.  150dd,  ISOee. 
150ff.  161,  162,  and  164-167.  7  CFR  2  22. 
2.80,  and  371.2(c) 

Done  in  Washington,  DC.  this  26th  day  of 
Februar>'  1996 
Lonnie  |.  King, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service 

[PR  Doc.  96-4951  Filed  3-1-96;  8:45  ami 
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7  CFR  Part  319 

[Docket  No.  93-11  »-2] 

Importation  of  Citrus  Fruits  From 
Australia 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the  Fmits 
and  Vegetables  regulations  to  allow 
oranges,  lemons,  limes,  mandarins,  and 
grapefruit  from  the  Riverina  and 
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Sunraysia  districts  of  Australia  to  be 
imported  into  the  United  States.  We  are 
taking  this  action  because  we  have 
determined  that  the  citrus  may  be 
imported  without  presenting  a 
significant  risk  of  introducing  injurious 
plant  pests  into  the  United  States.  This 
rule  provides  importers  and  consumers 
in  the  United  States  with  an  additional 
source  of  citrus  fruit. 
^FECnVE  DATE:  March  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser,  Senior  Operations 
Officer,  Port  Operations.  PPQ,  APHIS, 
4700  River  Road  Unit  139,  Riverdale, 
MD  20737-1236.  (301)  734-8891. 

SUPPLBfBlrARY  INFORMATK3N: 

Background 

The  Fruits  and  Vegetables  regulations 
in  7  CFR  319.56  through  319.56-8 
(referred  to  below  as  "the  regulations") 
prohibit  or  restrict  the  importation  of 
fruits  and  vegetables  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects,  including  fruit  flies, 
that  are  new  to  or  not  widely  distributed 
in  the  United  States.  Paragraphs  (e)  and 
(f)  of  §  319.56-2  contain  requirements 
for  the  importation  of  certain  fruits  and 
vegetables  based  on  their  origin  in  a 
definite  area  or  district.  The  definite 
area  or  district  must  meet  certain 
criteria,  including  criteria  designed  to 
ensure  that  the  area  or  district  is  free 
from  all  or  certain  injurious  insects. 
Section  319.56-2v  contains  provisions 
foe  importing  citrus  fruit  frt)m  Australia. 

On  September  11. 1995.  we  pubhshed 
in  the  Federal  Regista-  (60  FR  47101- 
47103,  Docket  No.  93-119-1)  a  proposal 
to  amend  the  regulations  to  allow 
oranges,  lemons,  limes,  mandarins,  and 
grapefruit  from  the  Riverina  and 
Sunraysia  districts  of  Australia  to  be 
imported  into  the  United  States.  We 
proposed  to  allow  importation  of  the 
citrus  fruit  without  cold  treatment  for 
fruit  flies,  provided  that  the  districts 
remain  free  of  fruit  flies  that  attack 
citrus.  If  any  such  fruit  flies  were 
detected  in  the  districts,  we  proposed  to 
allow  importation  of  the  citrus  fruit 
subject  to  the  completion  of  an  Animal 
and  Plant  Health  Inspection  Service 
authorized  cold  treatment  and  subject  to 
all  other  applicable  requirements  of  the 
regulations. 

We  solicited  comments  concerning 
our  proposal  for  30  days  ending  October 
11, 1995.  We  received  12  comments  by 
that  date.  They  were  from  growers, 
packers,  producers,  shippers,  grocery 
chains,  and  an  independent  distributor. 
Nine  of  the  commenters  completely 
supported  the  proposed  rule.  The 
remarks  of  the  three  remaining 
commenters  are  discussed  below  by 


topic.  Two  of  the  comments  were  on 
reciprocal  trade  agreements  and  were 
nearly  identical. 

Disease  Risk 

Comment:  The  proposed  importation 
into  the  United  States  of  citrus  fruits 
from  the  Riverina  and  Sunraysia 
districts  of  Australia  could  introduce 
several  serious  citrus  diseases, 
including  Australian  scab,  citrus  black 
spot,  and  diseases  of  the  species 
Guignardia,  into  the  United  States. 
Disease  surveys  for  these  pathogens 
should  be  performed  in  the  Riverina  and 
Sunraysia  districts  of  Australia  prior  to 
allowing  citrus  fruits  from  these 
districts  to  be  imported  into  the  United 
States.  Additionally,  provisions  should 
be  made  for  ongoing  disease  surveys  in 
these  districts  before  the  proposed 
importation  is  allowed. 

Response:  We  do  not  believe  that 
citrus  fruits  from  the  Riverina  and 
Sunraysia  districts  of  Australia  are 
likely  to  introduce  serious  diseases  into 
the  United  States.  Citrus  black  spot, 
Guignardia  citricarpa,  and  AustraUan 
citrus  scab,  Sphaceloma  fawcetti  var. 
scabiosa,  occur  where  abundant  rainfall 
and  a  suitable  temperature  range  favor 
development  of  infection,  not  in  inland 
areas  such  as  the  arid,  hot  Riverina  and 
Sunraysia  districts.  We  do  not  believe 
that  these  pathogens  could  survive  in 
the  irrigated  horticultural  areas  of  the 
Riverina  and  Suru-aysia  districts. 
Additionally,  no  other  species  of 
Guignardia  has  been  reported  as  the 
cause  for  a  disease  on  citrus.  These 
facts,  plus  the  pest  and  disease 
monitoring  system  continuously 
maintained  by  the  plant  pest  authorities 
in  the  Riverina  and  Sunraysia  districts, 
convince  us  that  the  disease  risk  posed 
by  citrus  fruits  from  the  Riverina  and 
Suruaysia  districts  of  Australia  is 
insignificant.  If  either  Guignardia 
citricarpa  or  Sphaceloma  fawcetti  var. 
scabiosa  were  detected  in  citrus  fruits 
from  the  Riverina  and  Sunraysia 
districts  of  Australia,  our  importation 
program  would  cease  immediately. 

Reciprocal  Trade  Agreements 

Comment:  More  than  3  years  ago, 
Florida's  citrus  industry  petitioned  the 
Australian  Quarantine  and  Inspection 
Service  (AQIS)  to  allow  Florida  citrus 
fruits  to  be  imported  into  Australia. 
AQIS  should  respond  to  Florida's 
petition  before  a  decision  is  reached 
regarding  the  importation  into  the 
United  States  of  citrus  fruits  from  the 
Riverina  and  Sunraysia  districts  of 
Australia. 

Response:  Our  proposal  and  decision 
to  allow  importation  of  citrus  fruits  from 
the  Riverina  and  Sunraysia  districts  of 


Australia  are  based  solely  on  whether 
these  importations  can  be  made  without 
significant  risk  of  pest  introduction.  We 
have  no  authority  to  base  these 
decisions  on  the  presence  or  absence  of 
reciprocal  arrangements. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  a  minor  editorial  change  for  clarity." 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  piu-poses  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  Fruits  and 
Vegetables  regulations  by  allowing  the 
importation  of  oranges,  lemons,  limes, 
mandarins,  and  grapefruit  from  the 
Riverina  and  Sunraysia  districts  of 
Australia. 

According  to  a  U.S.  Department  of 
Agriculture  estimate,  the  total  U.S. 
production  of  citrus  fixiits  was 
approximately  11.172  million  metric 
tons  in  1992.  Approximately  1.1  million 
metric  tons  of  citrus  fruits  were 
exported  from  the  United  States  in  1992, 
with  about  9,741  metric  tons  exported  to 
Australia. 

According  to  an  estimate  offered  by 
the  Australian  Office  of  the  Counsellor, 
Australia  produced  approximately 
592,000  metric  tons  of  citrus  fruits  in 
1992.  Citrus  production  in  Australia  is 
oriented  primarily  to  domestic 
consumption,  with  exports  accounting 
for  approximately  79,000  metric  tons,  or 
only  about  13  percent  of  the  total 
production,  in  1992.  Of  the  total 
quantity  exported,  2,517  metric  tons 
(about  3  percent)  went  to  the  United 
States. 

The  U.S.  entities  who  will  be  most 
affected  by  this  rule  include  citrus  fruit 
producers,  exporters,  and  importers.  It 
is  estimated  that  93  percent  of  the  U.S. 
farms  that  produce  citrus  fruit, 


approximately  21,225  fiarms  in  all, 
quahfy  as  small  businesses.  While  this 
rule  provides  an  additional  supply  of 
citrus  fruit  in  the  United  States, 
domestic  citrus  fhiit  producers, 
including  small  entities,  can  expect  a 
very  insignificant  decline  in  the  price  of 
citrus  fruits.  Due  to  the  seasonal 
difference  in  availability,  U.S.  and 
Australian  producers  will  not  be  in 
direct  competition  for  the  domestic 
citrus  market.  Both  exporters  and 
importers  are  expected  to  benefit  from 
the  rule.  The  projected  benefit  to 
exporters  may  accrue  from  the 
expanded  export  opportunities  that  may 
result  from  a  favorable  reciprocal  trade 
treatment  given  by  Australia.  Importers 
may  also  benefit  from  the  increased 
availability  of  citrus  fruit,  especially 
navel  oranges,  during  the  time  of  year 
when  U.S.  production  is  lowest. 
However,  the  economic  benefits  to 
importers  and  exporters  are  not 
expected  to  be  significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  allows  oranges,  lemons, 
limes,  mandarins,  and  grapefixiit  to  be 
imported  into  the  United  States  from  the 
Riverina  and  Sunraysia  districts  of 
Australia.  State  and  local  laws  and 
regulations  regarding  citrus  fruit 
imported  under  this  rule  will  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  citrus  fruits  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  will  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  No 
retroactive  effect  will  be  given  to  this 
rule,  and  this  rule  will  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice, 
Vegetables. 


Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  150ee.  ISOfT, 
151-167,  450.  2803,  and  2809:  21  U.S.C- 136 
and  136a;  7  CFR  2.22,  2.80,  and  371.2(c). 

2.  Section  319.56-2v  is  revised  to  read 
as  follows: 

§  31 9.S6r2v    Conditions  governing  Itw 
entry  of  citrus  from  Australia. 

(a)  The  Administrator  has  determined 
that  the  irrigated  horticultural  areas 
within  the  following  districts  of 
Australia  meet  the  criteria  of  §  319.56- 
2  (e)  and  (f)  with  regard  to  the 
Mediterranean  fruit  fly  {Ceratitis 
capitata  [Wiedemann]),  the  Queensland 
fruit  fly  [Dacus  tryoni  (Froggl).  and 
other  fruit  flies  destructive  of  citrus: 

(1)  The  Riverland  district  of  South 
Australia,  defined  as  the  county  of 
Hamley  and  the  geographical 
subdivisions,  called  "hundreds,"  of 
Bookpumong,  Cadell,  Gordon,  Holder, 
Katarapko,  Loveday,  Markaranka, 
Morook,  Murtho,  Parcoola,  Paringa, 
Pooginook,  Pyap,  Stuart,  and  Waikerie; 

(2)  The  Riverina  district  of  New  South 
Wales,  defined  as: 

(i)  The  shire  of  Carrathool;  and 
(ii)  The  Murrumbidgee  Irrigation 
Area,  which  is  within  the  administrative 
boundaries  of  the  city  of  Griffith  and  the 
shires  of  Leeton,  Narrendera,  and 
Murrumbidgee;  and 

(3)  The  Sunraysia  district,  defined  as 
the  shires  of  Wentworth  and  Balranald 
in  New  South  Wales  and  the  shires  of 
Mildura,  Swan  Hill,  Wakool,  and 
Kerang,  the  cities  of  Mildura  and  Swan 
Hill,  and  the  borough  of  Kerang  in 
Victoria. 

(b)  Oranges  (Citrus  sinensis  (Osbeckl); 
lemons  (C.  linionia  (Osbeckj  and  meyeri 
ITanakaj);  limes  (C.  aurantiifolia 
(Swingle)  and  latifolia  (Tanakal); 
mandarins,  including  satsumas, 
tangerines,  tangors.  and  other  fruits 
grown  from  this  species  or  its  hybrids 
(C  reticulata  [Blanco]);  and  grapefruit 
(C.  paradisi  [MacFad.])  may  be  imported 
from  the  Riverland,  Riverina,  and 
Sunraysia  districts  without  treatment  for 
fruit  flies,  subject  to  paragraph  (c)  of  this 
section  and  all  other  applicable 
requirements  of  this  subpart. 

(c)  If  surveys  conducted  in  accordance 
with  §319.56-2d(f)  detect,  in  a  district 
listed  in  paragraph  (a)  of  this  section, 
the  Mediterranean  fruit  fly  {Ceratitis 
capitata  [Wiedemann]),  the  Queensland 
fruit  fly  (Dacus  trynni  [Froggj),  or  other 
fhiit  flies  that  attack  citrus  and  for 


which  a  treatment  is  listed  in  the  Plant 
Protection  and  Quarantine  (PPQ) 
Treatment  Manual,  citrus  fruit  from  that 
district  will  remain  eligible  for 
importation  into  the  United  States  in 
accordance  with  §  319.56-2(e)(2), 
provided  the  fruit  undergoes  cold 
treatment  in  accordance  with  the  PPQ 
Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter,  and  provided  the  fruit 
meets  all  other  applicable  requirements 
of  this  subpart.  Entry  is  limited  to  ports 
listed  in  §  319.56-2d(b)(l)  of  this 
subpart  if  the  treatment  is  to  be 
completed  in  the  United  States.  Entry 
may  be  through  any  port  if  the  treatment 
has  been  completed  in  Australia  or  in 
transit  to  the  United  States.  If  no 
approved  treatment  for  the  de(ec:ted 
fruit  fly  appears  in  the  PPQ  Treatment 
Manual,  importation  of  citrus  from  the 
affected  di.strict  or  districts  is 
prohibited. 

Done  in  Washington,  DC.  this  28th  day  of 
February  1996. 

Lonnie  |.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service 

jFR  Doc.  96-4952  Filed  3-1-96;  8:45  am) 
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Commodity  Credit  Corporation 

7  CFR  Parts  1487, 1491, 1492  and  1495 

Regulatory  Reform  Initiative 

agency:  Commodity  Credit  Corporation 
(CCC).  USDA. 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  the  President's 
Regulatory  Reform  Initiative,  the 
Commodity  Credit  Corporation  is 
issuing  this  final  rule  to  amend  its 
regulations  to  eliminate  the  following 
programs:  Nonrommerf:ial  Risk 
Assurance  Program  (GSM-101);  CCC 
Intermediate  Credit  Export  Sales 
Program  for  Breeding  Animals  (GSM- 
201);  CCC  Intermediate  Cn»dit  Export 
Sales  Program  for  Foreign  Market. 
Development  Facilities  (GSM-301);  and 
Disposition  of  Agricultural 
Commodities  under  the  C(^C  Barter 
Program  (Barter  Program)  The.se 
programs  are  inactive  or  obsolete  and 
have  not  been  used  in  1.5  years  or  more. 
EFFECTIVE  DATE:  April  .T.  l^lflfi 
FOR  FURTHER  INFORMATION  CONTACT:  L.T. 
McElvain,  Dirwctor.  CCC  Operations 
Division.  Foreign  Agricultural  .Service, 
U.S.  Department  of  Agri(  ulturfn  AG  Box 
1035.  Washington  DC.  2n250-l()3.'i; 
Fax (202)  720-2949:  Telephone (202) 
720-6211.  The  U.S.  Department  of 
Agriculture  (USDA)  prohibits 
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discrimination  in  its  programs  on  the 
basis  of  race,  color,  national  origin,  sex, 
religion,  age,  disability,  political  beliefs 
and  maritaJ  or  familial  status.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  of  program 
information  (braille,  large  print, 
audiotape,  etc.)  should  contact  the 
USDA  OfBce  of  Communications  at 
(202)  720-5881  (voice)  or  (202)  720- 
7808  (TDD). 

SUPPLBNBfTARY  MFOflMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  determined  to  be 
neither  significant  nor  economically 
significant  for  the  purposes  of  E.O. 
12866  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule.    • 

Executive  Order  12372 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Environmental  Evaluation  I 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  parts  1487, 
1491, 1492  and  1495  set  forth  in  this 
final  rule  does  not  contain  information 
collections  that  require  clearance  by  the 
OMB  under  the  provisions  of  44  U.S.C. 
35. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  The  final  rule  would  not 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
•  policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  rule 
would  not  have  retroactive  effect. 


The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

Background 

CCC  published  a  proposed  rule  in  the 
Federal  Register  on  December  13,  1995, 
in  response  to  the  President's 
Regulatory  Reform  Initiative,  that  would 
amend  Title  7  of  the  Code  of  Federal 
Regulations  to  remove  the  following 
parts: 

•  Part  1487 — Noncommercial  Risk 
Assurance  Program  (GSM-101); 

•  Part  1491— CCC  Intermediate  Credit 
Export  Sales  Program  for  Breeding 
Animals  (GSM-201); 

•  Part  1492— CCC  Intermediate  Credit 
Export  Sales  Program  for  Foreign  Market 
Development  Facilities  (GSM-301);  and 

•  Part  1495 — Disposition  of 
Agricultural  Commodities  under  the 
CCC  Barter  Program  (Barter  Program). 

Reasons  for  Removal 

CCC  proposed  to  remove  these  parts 
for  the  following  reasons: 

•  GSM-101— This  risk  assurance 
program,  implemented  in  1979,  covered 
only  non-commercial  or  political  risk 
and  became  obsolete  when  the  CCC 
Export  Credit  Guarantee  Program  (GSM- 
102)  was  introduced  in  1980  to  cover 
political  and  commercial  risk.  The 
GSM-101  program  was  last  used  in 
1981. 

•  GSM-201— This  direct  credit 
program  has  been  used  only  once  (a 
transaction  for  livestock  exports  to 
Spain  in  1979).  The  terms  available 
under  the  program— 3  to  10  year  direct 
credits — could  be  made  available  under 
a  modified  GSM-5  Program  (7  CFR  Part 
1488)  Financing  of  Sales  of  Agricultural 
Commodities  Program. 

•  GSM-301— This  direct  credit 
program  was  intended  to  facilitate 
commodity  exports  which  would  be 
sold  to  generate  funds  to  finance  the 
construction  of  a  market  development 
project.  The  program  was  used  only 
once  (in  connection  with  a  bulk  grain 
discharge  and  storage  facility  developed 
at  Ashdod,  Israel).  That  project  began  in 
1978  and  was  completed  in  the  early 
1980's.  For  a  number  of  years,  funding 


has  not  been  made  available  for  this 
program. 

•  Barter  Program — From  1950 
through  1973,  CCC  exchanged  CCC- 
owned  agricultural  commodities  for 
strategic  and  critical  materials  for  the 
National  Defense  Stockpile.  The 
program  could  also  be  used  to  obtain 
foreign-produced  supplies  and  services 
used  in  Department  of  Defense 
construction  projects  and  Agency  for 
International  Development  projects.  The 
program  was  terminated  in  1973  when 
CCC  stocks  were  depleted.  The  National 
Defense  Stockpile  is  now  liquidating 
many  strategic  materials.  Also,  CCC  has 
authority,  which  ifhas  at  times  used,  to 
enter  into  direct  barter  arrangements 
under  the  CCC  Charter  Act  in  order  to 
obtain  strategic  materials  for  defense 
stock  piles. 

Comments 

The  deadline  for  submitting 
comments  on  the  proposed  rule  was 
January  12, 1996.  CCC  did  not  receive 
any  comments  on  this  proposed  rule. 
CCC  has  determined  to  make  the 
changes  to  7  CFR  Part  1487,  Part  1491, 
Part  1492,  and  Part  1495  as  proposed. 

List  of  Subjects 

7  CFR  Part  1487 

Agricultural  commodities.  Exports, 
Insurance,  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  1491  and  1492 

Exports,  Livestock,  Loan  programs- 
agriculture.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  1495 

Agricultural  commodities.  Exports, 
Government  procurement.  Strategic  and 
critical  materials. 

PARTS  1487, 1491, 1492, 1495— 
[REMOVED] 

For  the  reasons  set  out  in  the 
preamble  under  the  authority  at  5  U.S.C. 
Section  552(a)(1)(E).  7  CFR  Chapter  XIV 
is  amended  by  removing  and  reserving 
parts  1487, 1491,  1492  and  1495. 

Signed  at  Washington,  DC,  on  February  27, 
1996. 
Christopher  E.  Goldthwait, 

General  Sales  Manager  and  Vice  President, 

Commodity  Credit  Corporation. 

[FR  Doc.  96-4953  Filed  3-1-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9S-NM-118-AD;  Amendment 
3»-0S2S;  AD  96-05-01] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes,  that  currently  requires 
inspection  and  replacement  of  certain 
suspect  horizontal  stabilizer  primary 
trim  motors.  That  AD  was  prompted  by 
an  analysis  which  revealed  that  certain 
incorrectly  manufactured  motor  shafts 
could  fail  prematurely  and,  in  turn, 
cause  the  primary  trim  motor  to  fail. 
The  actions  specihed  in  that  AD  are 
intended  to  prevent  such  failures  of  the 
primary  trim  motor,  which  could 
ultimately  result  in  reduced 
controllability  of  the  airplane.  This 
amendment  expands  the  applicability  of 
the  existing  AD  to  include  additional 
aff^Bcted  airplanes. 
DATES:  Effective  April  3, 1996. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  3, 
1996. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Ka>-80  Alert 
Service  Bulletin  A27-342,  dated  August 
4, 1994,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 
April  3. 1996  (60  FR  15034.  March  22, 
1995). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60);  or  from 
Sundstrand  Aerospace,  4747  Harrison 
Avenue,  P.O.  Box  7002,  Rockford, 
Illinois  61125-7002.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW.,. 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate.  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-06-04, 
amendment  39-9174  (60  FR  15034. 
March  22, 1995).  which  is  applicable  to 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes,  was  published  in  the 
Federal  Register  on  September  26. 1995 
(60  FR  49525).  That  action  proposed  to 
continue  to  require  the  current 
inspections  and  replacement  of  certain 
suspect  horizontal  stabilizer  primary 
trim  motors.  That  action  also  proposed 
to  expand  the  applicability  of  the 
current  AD  to  include  additional 
affected  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  support  the 
proposal. 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  operators  to 
conduct  a  records  search,  rather  than  a 
visual  inspection,  to  determine  if  the 
subject  motor  is  installed  on  the 
airplane.  This  commenter,  an  operator 
of  affected  airplanes,  states  that  it  tracks 
the  subject  motors  by  the  manufacturer's 
serial  number,  which  enables  it  to 
identify  quickly  the  location  of  any  of 
the  subject  motors  at  any  given  time. 
Therefore,  the  commenter  considers 
that,  in  lieu  of  requiring  it  (and  possibly 
other  operators)  to  apply  for  an 
alternative  method  of  compliance  with 
the  AD,  the  final  rule  should  provide  for 
this  alternative  action. 

The  FAA  concurs  with  the    - 
commenter's  request.  The  final  rule  has 
been  revised  to  provide  for  the  option  of 
conducting  a  records  search  to 
determine  if  the  motor  installed  on  the 
airplane  is  identified  with  one  of  the 
suspect  serial  numbers. 

Two  commenters  request  that  the 
proposed  AD  be  revised  to  preclude 
operators  from  having  to  reinspect  for 
units  that  were  previously  modified  and 
re-identified  (i.e.,  in  accordance  with 
Sundstrand  Service  Bulletin  9590-27- 
012).  One  of  these  commenters  points 
out  that  these  units  require  an  overhaul 
every  3,500  hours;  at  that  time  they  are 
removed  from  the  airplane  and,  after 
overhaul,  may  be  installed  on  a  different 
airplane  or  placed  in  spare  status 


(pending  installation  on  another 
airplane).  One  commenter  points  out 
that  the  proposed  AD  does  not  take  into 
account  the  situation  where  a  unit 
originally  installed  on  an  airplane 
subject  to  AD  95-06-04  may  be 
removed  from  that  airplane  and  later 
installed  on  another  airplane  that  is 
subject  to  the  proposed  AD.  If  this 
situation  occurs,  the  commenter  is 
concerned  that  operators  will  be 
required  to  duplicate  inspections  and 
other  actions  unneces-sarily. 

The  FAA  concurs  that  some 
clarification  is  necessan,'.  .^s  for  motors 
modified  (and  re-identified)  in 
accordance  with  Sundstrand  Service 
Bulletin  9590-27-012.  the  final  rule 
allows  for  their  installation  on  airplanes 
that  are  subject  to  either  AD  95-06-04 
or  this  new  AD.  If  a  modified  unit  is 
installed  on  any  of  these  airplanes  no 
further  action,  including  any 
duplicating  "re-identification."  is 
required  by  the  AD.  In  order  to  make 
this  eminently  clear,  the  FAA  has 
revised  paragraphs  (a)  and  (b)  of  the 
final  rule  to  specify  that,  if  the  trim 
motor  installed  on  the  airplane  has  been 
modified  previously  in  accordance  v\ith 
the  applicable  Sundstrand  ser\  ice 
bulletin,  no  further  action  is  required. 

As  for  the  possibility  of  suspect  units 
being  installed  as  spares,  the  FAA  is  not 
certain  that  this  possibility  would  occur, 
since  the  FAA  has  been  advised  that 
apparently  all  motors  affected  by  AD 
95-06-04  have  been  modified. 
However,  the  FAA  has  added  paragraph 
(c)  to  the  final  rule  to  preclude  the 
future  installation,  on  any  airplane,  of  a 
motor  having  one  of  the  suspect  serial 
numbers. 

As  for  duplicating  inspections,  as 
discussed  above,  the  FAA  has  revised 
the  final  rule  to  allow  operators  to 
conduct  a  records  search,  in  lieu  of  a 
visual  inspection,  to  determine  if  the 
suspect  motor  is  installed.  A  records 
search  would  expedite  the 
determination  as  to  whether  or  not  a 
suspect  unit  is  installed;  it  would  also 
be  far  less  expensive  to  accomplish  than 
a  visual  inspection  of  the  airplane. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FA,^  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the' AD. 

There  are  approximately  142  Model 
DC-9-80  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FA.^ 
estimates  that  a  total  of  73  airplanes  of 
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U.S.  registry  will  be  affected  by  this 
proposed  AD. 

Tne  inspection  of  the  horizontal 
stabilizer  primary  trim  motor  is 
expected  to  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  requirement  is  estimated  to  be 
$60  per  airplane. 

The  inspection  specihed  in  this  rule 
previously  was  required  by  AD  95-06- 
04,  which  was  appHcable  to 
approximately  13  U.S.-registered 
airplanes.  Based  on  the  figures 
discussed  above,  the  cost  impact  of  the 
current  inspection  requirements  of  that 
AD  on  U.S.  operators  of  those  13 
airplanes  is  estimated  to  be  $780.  In 
consideration  of  the  compliance  time 
and  effective  date  of  AD  95-06-04,  the 
FAA  assimies  that  the  operators  of  the 
13  airplanes  subject  to  that  AD  have 
already  initiated  the  required  actions. 
This  new  AD  action  will  add  no  new 
costs  associated  with  those  airplanes. 

TTiis  new  AD  is  applicable  to 
approximately  60  additional  airplanes. 
Based  on  the  figures  discussed  above, 
the  new  (inspection)  costs  to  U.S. 
operators  that  will  be  imposed  by  this 
new  AD  are  estimated  to  be  $3,600.  This 
figure  is  based  on  assumptions  that  no 
operator  of  these  additional  airplanes 
has  yet  accomplished  any  of  the 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  futiue  if  this  AD  were  not 
adopted. 

Should  an  operator  elect  to  replace  a 
suspect  motor,  that  action  will  require  5 
work  hoiu«  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiK. 
Required  parts  will  be  provided  by 
Sundstrand  Electric  Power  Systems  (the 
manufacturer  of  the  horizontal  stabilizer 
primary  trim  motors)  at  no  charge  to 
operators.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  for  the 
replacement  of  a  suspect  motor  is 
estimated  to  be  $300  per  airplane. 

Should  an  operator  elect  to  modify  a 
suspect  motor,  that  action  will  require  4 
work  hours  to  disassemble,  modify, 
reassemble,  and  test  the  motor 
(excluding  removal  and  reinstallation  of 
the  motor  from  the  airplane).  The 
avenge  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by 
Simdstrand  at  no  charge  to  operators. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  for  the  modification  of 
a  suspect  motor  is  estimated  to  be  $240 
per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authcrity:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AmMided] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9174  (60  FR 
15034.  March  22, 1995),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9525,  to  read  as  follows: 

96-05-01     McDonnell  Douglas:  Amendment 
3^9525.  Docket  95-NM-118-AD. 
Supersedes  AD  95-06-04,  Amendment 
39-9174. 
Applicability:  Model  DC-9-80  series 
airplanes;  as  listed  in  McDonnell  Douglas 
MD-80  Alert  Service  Bulletin  A27-342. 
dated  August  4, 1994.  and  in  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin  A27- 
342,  Revision  1,  dated  May  15, 1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pwrformance 
of  the  requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
AD  95-06-04,  amendment  39-9174.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  those  requirements  of  AD  95- 
06-04  have  already  been  accomplished,  this 
AD  does  not  require  that  those  actions  be 
repeated. 

To  prevent  failure  of  the  horizontal 
stabilizer  primary  trim  motor,  accomplish  the 
following: 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin  A27- 
342,  dated  August  4, 1994:  Within  6  months 
after  April  21, 1995  (the  effective  date  of  AD 
95-06-04,  amendment  39-9174),  conduct 
either  a  visual  inspection  of  the  horizontal 
stabilizer  primary  trim  motor  or  a  records 
search  to  determine  if  the  motor  is  identified 
with  one  of  the  suspect  serial  numbers  listed 
in  McDonnell  Douglas  MD-SO  Alert  Service 
Bulletin  A27-342,  dated  August  4, 1994,  or 
Revision  1,  dated  May  15, 1995.  If  a  visual 
inspection  is  conducted,  it  must  be 
peribrmed  in  accordance  with  the  procedures 
specified  in  the  service  bulletin. 

(1)  If  the  horizontal  stabilizer  primary  trim 
motor  is  not  identified  with  a  suspect  serial 
number;  or  if  tKe  horizontal  stabilizer 
primary  trim  motor  has  been  modified 
previously  in  accordance  with  Sundstrand 
Service  Bulletin  9590-27-012,  dated  August 
8, 1995;  no  further  action  is  required  by  this 
AD. 

(2)  If  the  horizontal  stabilizer  primary  trim 
motor  is  identified  with  a  suspect  serial 
number  and  has  not  been  modified 
previously  in  accordance  with  Sundstrand 
Service  Bulletin  9590-27-012,  dated  August 
8, 1995;  prior  to  further  flight,  accomplish 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  Replace  the  motor  in  accordance  with 
the  McDonnell  Douglas  alert  service  bulletin. 
Or 

(ii)  Modify  the  motor  in  accordance  with 
Sundstrand  Service  Bulletin  9590-27-012, 
dated  August  8, 1995;  and  install  the 
modified  motor  in  accordance  with  the 
McDonnell  Douglas  alert  service  bulletin. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin  A27- 
342,  Revision  1,  dated  May  15, 1995,  and  not 
subject  to  paragraph  (a)  of  this  AD:  Within  6 
months  after  the  effective  date  of  this  AD, 
conduct  either  a  visual  inspection  of  the 
horizontal  stabilizer  primary  trim  motor  or  a 
records  search  to  determine  if  the  motor  is 
identified  with  one  of  the  suspect  serial 
numbers  listed  in  McDonnell  Douglas  MD-80 
Alert  Service  Bulletin  A27-342,  Revision  1, 
dated  May  15, 1995.  If  a  visual  inspection  is 
conducted,  it  must  be  performed  in 
accordance  with  the  procedures  specified  in 
that  service  bulletin. 


(1)  If  the  horizontal  stabilizer  primary  trim 
motor  is  not  identified  with  a  susf)ect  serial 
number;  or  if  the  horizontal  stabilizer 
primary  trim  motor  has  been  modified 
previously  in  accordance  with  Sundstrand 
Service  Bulletin  9590-27-012.  dated  August 
8,  1995;  no  further  action  is  required  by  this 
AD. 

(2)  If  the  horizontal  stabilizer  primary  trim 
motor  is  identified  with  a  suspect  serial 
number  and  has  not  been  modified 
previoiisly  in  accordance  with  Sundstrand 
Service  Bulletin  9590-27-012,  dated  August 
8,  1995;  prior  to  further  flight,  accomplish 
either  paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this 
AD. 

(i)  Replace  the  motor  in  accordance  with 
the  McDonnell  Douglas  alert  service  bulletin. 
Or 

(ii)  Modify  the  motor  in  accordance  with 
Sundstrand  Service  Bulletin  9590-27-012, 
dated  August  8. 1995;  and  install  the 
modified  motor  in  accordance  with  the 
McDonnell  Douglas  alert  service  bulletin. 

(c)  As  of  six  months  after  the  effective  date 
of  this  AD,  no  person  shall  install,  on  any 
airplane,  a  horizontal  stabilizer  primary  trim 
motor  identified  with  one  of  the  suspect 
serial  numbers  listed  in  McDonnell  Douglas 
MD-80  Alert  Service  Bulletin  A27-342, 
dated  August  4, 1994,  or  Revision  1.  dated 
May  15, 1995;  unless  that  motor  has  been 
modified  in  accordance  with  Sundstrand 
Service  Bulletin  9590-27-012,  dated  August 
8,  1995. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  Hight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
(.an  be  accomplished. 

(f)  The  inspection  and  replacement  shall  bo 
done  in  accordance  with  McDonnell  Douglas 
MD-80  Alert  .Service  Bulletin  A27-342. 
dated  August  4. 1994;  and  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin  A27- 
.J42,  Revision  1,  dated  May  15,  1995,  which 
contains  the  following  list  of  effec:tive  pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1-5.  7-10 

6 

1  

Original  .... 

May  15,  1995. 
Aug.  4,  1994. 

The  modification  shall  be  done  in  accordancr 
with  Sundstrand  Service  Bulletin  9590-27- 
012.  dated  August  8,  1995.  The  incorporation 
by  reference  of  McDonnell  Douglas  MD-80 
Alert  Service  Bulletin  A27-342,  dated 


August  4,  1994,  was  approved  previously  by 
the  Director  of  the  Federal  Register,  in 
accordance  with  5  I'.S.C.  552(a)  and  1  GFR 
part  51,  as  o£  April  21.  1995  (60  FR  150.34. 
March  22. 1995).  The  incorporation  by 
reference  of  McDonnell  Douglas  MD-80  Alert 
.Service  Bulletin  A27-342,  Revision  1.  dated 
May  15.  1995;  and  Sundstrand  Service 
Bulletin  9590-27-012.  dated  August  8.  1995, 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration.  Department  ('1- 
L51  (2-60);  or  from  Sundstrand  Aerospace. 
4747  Harrison  Avenue,  P.O.  Box  7002, 
Rockford.  Illinois  61125-7002.  Copies  m.»y 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  FAA.  l,os  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate.  3960  Paramount 
Boulevard,  Lakewood.  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
April  3,  1996. 

Issued  in  Renton,  Washington,  on  February 
22, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Tmnspnrt  Airplane 
Directorate,  Aircraft  Certification  Service 
[FR  Doc.  96-4508  Filed  3-1-96;  8:45  am]       " 
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14  CFR  Part  39 

[Docket  No.  94-NM-122-AD;  Amendment 
39-8527;  AD  96-05-02] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nile. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
modification  of  a  certain  galley; 
repetitive  inspections  to  detect  damage 
and  to  determine  the  clearance  of 
generator  wires  in  the  auxiliary  power 
unit  (APU);  and  repair  or  replacement  of 
the  damaged  wires.  This  amendment  is 
prompted  by  reports  indicating  that, 
during  an  unscheduled  removal  of  a 
galley  from  the  production  line,  the 
insulation  of  one  of  the  generator  wires 
of  the  APU  was  found  damaged  due  to 
inadequate  clearance  with  the  adjacent 
structure.  The  actions  specified  by  this 
AD  are  intended  to  prevent  such 
damage,  which  could  result  in  a  short  in 
the  electrical  wiring  of  the  APU  and, 
thus,  pose  a  potential  fire  hazard. 
dates:  Effective  April  3,  1996. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Direcior 
of  the  Federal  Register  as  of  April  3. 
1996. 

ADDRESSES:  Thj'  ser\'ire  information 
reterenced  in  this  AD  may  b<?  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199 
North  Fairfax  Street,  Alexandria. 
Virginia  22314.  This  information  may  b«- 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
.Street,  NW.,  suite  700,  Washington.  IX: 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Kngin(>er. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Dire<;torate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  9805.5-4()5H:  telephone 
(206)  227-2141;  fax  (20fi)  227-1 149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federa' 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Fjederal  Register 
on  December  9,  1994  (.=59  FR  236).  That 
action  proposed  to  require  modification 
of  a  Nordskog  Galley  Model  1- 
871galley  It  also  proposed  to  require 
repetitive  inspettions  to  detect  damage 
and  determine  the  clearance  of 
generator  wires  in  the  auxiliary  power 
unit  (APU):  and  repair  or  replacement  ot 
the  damaged  wires. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  aniendinenl  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  comment^r  requests  that  the  rule 
be  revised  to  delete  proposed  paragraph 
(a)(2)(i),  which  would  require  operators 
to  conduct  rt;petiti\e  inspet  tions  if  the 
initial  inspection  shows  that  no  damage 
to  the  feeder  cables  exists  and  that  (he 
(.ables  adequately  clear  the  ■uijaceiil 
structure.  This  f;oiiinienter.  an  operaUir. 
states  that  it  has  condiicted  a  horoscope 
inspection  of  the  AFU  >;enerator  cables 
on  all  of  its  airplanes,  and  has  fouiui 
nothing  anywhere  near  the  cables  that 
could  cause  damage  to  them.  This 
operator  notes  that  its  initial  inspection, 
which  was  conducted  using  a  flexible 
horoscope  from  the  i  o(  k|jil,  [)ro\  i'led  an 
excellent  view  ot  both  the  (.ables  aiui 
the  drain  enclosure  The  inspec  lion 
revealed  that  ther»?  is  ;i  i  iearance 
between  the  wiring  and  .uijai  ent 
structure  (drain  screws)  on  the  order  of 
six  inches. 
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The  FAA  concurs  with  the 
commenter's  request.  According  to  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  the  clearance  between  the 
drain  screws  and  the  APU  feeder  cable 
(generator  wires)  found  on  airplanes  on 
the  production  line  was  on  the  order  of 
one  inch.  This  amount  of  clearance  was 
considered  to  be  inadequate,  such  that 
chafing  or  damage  of  the  wire 
installation  could  occiu.  Also,  according 
to  the  RLD,  the  reason  that  the 
refierenced  service  bulletin  specifies  that 
the  inspection  be  accomplished  with  a 
mirror  is  because  the  manufocturer 
considered  that  a  mirror  would  give  a 
better  estimate  of  the  clearance  than 
could  a  horoscope  inspection.  However, 
the  FAA,  in  consultation  with  the  RLD, 
recently  has  concluded  that,  since  the 
clearance  between  the  drain  screws  and 
the  wires  has  been  determined  to  be  on 
the  order  of  6  inches  on  all  affected 
airplanes  that  have  not  already  been 
modified  in  accordance  with  this  AD, 
there  is  little  reason  to  believe  that 
chafing  would  occur,  hi  light  of  this,  the 
FAA  finds  that  there  is  no  need  for  a 
repetitive  inspection  of  the  wires. 
Therefore,  the  FAA  has  revised 
paragraph  (a)(2)(i)  of  the  final  rule  to 
indicate  that,  if  no  wires  are  found 
damaged  as  a  result  of  the  inspection 
and  they  adequately  clear  the  adjacent 
structure  (positive  clearance),  no  further 
inspections  are  ret^uired. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  will  be  affected  by  this 
pipposed  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $1,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $58,240.  or  $1,120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-05-02    Fokker.  Amendment  39-9527. 
Docket  94-NM-l  2  2-AD. 

Applicability:  Model  F28  Marie  0100  series 
airplanes:  as  listed  in  Fokker  Service  Bulletin 
SBFlOG-24-029.  dated  )une  28.  1993; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  in  the  electrical  wiring 
of  the  auxiliary  power  unit  (APU)  and  a 
potential  fire  hazard,  accomplish  the 
following: 

(a)  Within  250  flight  hours  after  the 
effective  date  of  this  AD,  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Modify  Nordskog  Galley  Model  1-871 , 
in  accordance  with  paragraphs  2. A..  2.B..  and 
2.C.  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-24-029, 
dated  )une  28. 1993. 

(2)  Perform  an  inspection  to  detect  damage 
of  and  to  determine  the  adequacy  of 
clearance  of  the  generator  wires,  having  part 
numbers  (P/N)  AJCOOOIA.  AJOOOlB,  and 
AJCOOOlC,  of  the  auxiliary  power  unit  (APU). 
in  accordance  with  Fokker  Service  Bulletin 
SBFlOO-24-029,  dated  )une  28, 1993. 

(i)  If  no  wires  are  found  damaged  and  they 
adequately  clear  the  adjacent  structure 
(positive  clearance),  no  further  action  is 
required  by  this  paragraph. 

(ii)  If  no  wires  are  found  damaged,  but  they 
do  not  adequately  clear  the  adjacent 
structure,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  250  flight  hours. 

(iii)  If  any  wire  is  found  damaged,  prior  to 
further  flight,  modify  the  Nordskog  Galley 
Model  1-871  in  accordance  with  paragraph 
(b)  of  this  AD,  and  repair  or  replace  the 
damaged  wire  in  accordance  with  the  service 
bulletin.  However,  the  modification  and 
repair/replacement  actions  may  be  postponed 
for  a  maximum  of  10  days  after  detection  of 
the  damage,  provided  that  the  APU  generator 
is  rendered  inoperative  in  accordance  with 
the  Master  Minimum  Equipment  List 
(MMEL),  and  that  modification  and  repair/ 
replacement  actions  are  accomplished  prior 
to  reactivation  of  the  APU  generator. 

(b)  At  the  next  removal  of  the  Nordskog 
Galley  Model  1-871.  or  within  9,000  fli^t 
hours  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  modify  the  Nordskog 
Galley  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-24-029  (reference  Nordskog 
Engineering  Change  Order  43589 
Attachment),  dated  June  28, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bythe  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-24- 
029,  dated  June  28, 1993,  including  Nordskog 
Engineering  Change  Order  43589 
Attachment.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
April  3, 1996. 

Issued  in  Renton,  Washington,  on  February 
23, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-4669  Filed  3-lr96;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 
[Docket  No.  RM81-19-000] 

Project  Cost  and  Annual  Limits 

Issued:  February  27. 1996. 
Agency:  Federal  Energy  Regulatory 
Commission.  DOE. 
action:  Final  rule. 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(e)(1).  the 
Director  of  the  Office  of  Pipeline 
Regulation  computes  and  publishes  the 
projectcost  and  annual  limits  specified 
in  Table  I  of  §  157.208(d)  and  Table  II 
of  §  157.215(a)  for  each  calendar  year. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McGehee.  Division  of 
Pipeline  Certificates.  OPR.  (202)  208- 
2257. 
SUPPLEMENTARY  INFORMATION: 

Order  of  the  Director,  OPR 

Section  157.208(d)  of  the 
Commission's  Regulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  rearrangement  of 
facilities  (Table  I)  authorized  under  the 
blanket  certificate  procedure  (Order  No. 
234. 19  FERC  1 61,216).  Section 


157.215(a)  specifies  the  calendar  year 
dollar  limit  which  may  be  expended  on 
underground  storage  testing  and 
development  (Table  II)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "limits 
specified  in  Tables  I  and  II  shall  be 
adjusted  each  calendar  year  to  refiect 
the  'GNP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  §  375.307(e)(1)  of  the 
Commission's  Regulations,  the  authority 
for  the  publication  of  such  cost  limits, 
as  adjusted  for  infiation.  is  delegated  to 
the  Director  of  the  Office  of  Pipeline 
Regulation.  The  cost  limits  for  calendar 
years  1982  through  1996.  as  publi-shed 
in  Table  I  of  §  157.208(d)  and  Table  II 
of  §  157.215(a).  are  hereby  issued. 

Note  that  these  inflation  adjustments 
are  based  on  the  Gross  Domestic 
Product  (GDP)  Implicit  Price  Deflator, 
and  include  the  Commerce 
Department's  estimated  fourth  quarter 
GDP  Implicit  Price  Deflator  rather  than 
the  annual  GDP  Implicit  Price  Deflator 
or  Gross  National  Product  (GNP) 
Implicit  Price  Deflator,  which  are  not 
yet  available  for  1995.  The  Commerce 
Department  advises  that  in  recent  years 
the  annual  change  has  been  virtually  the 
same  for  both  indices.  Further 
adjustments  will  be  made,  if  necessary. 

List  of  Subjects  in  18  CFR  Part  157 

Natural  Gas. 
Kevin  P.  Madden, 

Director,  Office  of  Pipeline  Regulation. 
Accordingly.  18  CFR  Part  157  is 
amended  as  follows: 

PART  157— (AMENDED] 

1.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

§157.208    [Amended] 

2.  Table  I  in  §  157.208(d)  is  revised  to 
read  as  follows: 

Table  I 


Table  I— Continued 


Limit 

Year 

Auto.  pro). 

cost  limit 

(coL  1) 

Prior  notice 

pro.  cost  limit 

(col.  2) 

1982 

1983 

1984  

$4,200,000 
4.500,000 
4,700,000 
4,900,000 
5,100,000 
5,200,000 
5.400,000 
5,600,000 
5,800,000 

$12,000,000 

12,800.000 

•     13,300,000 

1985  

13,800,000 

1986  

14,300,000 

1987  

1988  

1989  

14,700.000 
15,100,000 
15,600,000 

1990  

16.000,000 

Limit 

Year 

Auto,  pro) 

cost  limit 

(co(   1) 

Pnof  notice 

pro  cost  limit 

(col.  2) 

1991    

6.000.000 
6.200,000 
6.400.000 
6,600.000 
6.700.000 
6.900.000 

16.700.000 

1992    

17,300.000 

1993    .... 

17.700.000 

1994  

18.100,000 

1995 

18.400.000 

1996  

18.800.000 

§157.215    [Amended] 

3.  Table  II  in  §  157.215(a)  is  revised  fo 
read  as  follows: 

Table  II 


Year 

Limit 

1982                   

$2,700,000 

1983 

2.900.000 

1984          

3.000.000 

1985 

3.100.000 

1986      

3.200.000 

1987           - 

3.300.000 

1988 

3.400.000 

1989     

3.500.000 

1990   

3.600.000 

1991            

3.800.000 

1992   

3.900.000 

1993 

4.000,000 

1994  

4.100.000 

1995                

4,200.000 

1996          

4.300,000 

jFR  Dm..  96-4925  Filed  3-1-96:  8:45  ami 

BILLJNG  CODE  CTIT-OI-M 

RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  368 
BIN  3220-AB20 

Prohibition  of  Cigarette  Sales  to 
Minors 

agency:  Railroad  Retirement  Board. 
action:  Interim  final  rule. 


SUMMARY:  The  Railroad  Retirement 
Board  (Board)  adds  regulations  to 
implement  the  Prohibition  of  Cigarette 
Sales  to  Minors  in  Federal  Buildings 
and  Lands  Act  which  prohibits  the  sale 
of  tobacco  through  vending  machines 
and  the  distribution  of  free  toba(.(  o 
samples  on  Federal  property. 
DATES:  Effective  Date:  This  rej^iilalion 
will  be  effective  March  4.  1996. 

Comnwnt  Date:  Comments  due  on  or 
before  Aprils.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Sec.retary  to  the  Board.  Railroad 
Retirement  Board.  844  Rush  Street. 
Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 


UMI 
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Counsel,  Railroad  Retirement  Board, 
844  Rush  Street,  Chicago.  IlUnois  60611. 
telephone  (312)  751-4513.  TTD  (312) 
751-4701. 

SUPPI^MENTARY  INFORMATION:  The  Board 
conducts  its  business  in  real  property 
owned  or  leased  by  the  General  Services 
Administration.  All  property  occupied 
or  reserved  for  Board  use  must  comply 
with  Public  Law  104-52.  Tobacco 
products  may  not  be  sold  in  vending 
machines  and  hee  samples  of  tobacco 
products  may  not  be  distributed  in  or 
around  property  occupied  and 
maintained  by  the  Board.  The  Board 
will  permit  the  sale  of  tobacco  products 
to  individuals  18  and  older  by  staffed 
concession  stands  on  property  occupied 
and  maintained  by  the  Board. 

Because  of  the  importance  of  the 
subject  matter  of  this  rule,  the  Board  is 
publishing  it  as  an  interim  final  rule 
rather  than  as  a  proposed  rule.  However 
any  person  wishing  to  comment  on  this 
'  rule  may  do  so  within  30  days  of  the . 
date  of  this  publication  in  the  Federal 
Remter. 

Ine  agency  has  determined  that  this 
is  not  a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866; 
therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Subiects  in  20  CFR  Part  368 

Railroad  retirement,  Smoking, 
Tobacco. 

Title  20  CFR,  chapter  11  is  amended  by 
adding  a  new  part  368  to  read  as 
follows: 

PART  368— PROHIBITION  OF 
CIQARETTE  SALES  TO  MINORS 

368.1  Introduction. 

368.2  Definitions. 

368.3  Vending  machines. 

368.4  Concession  stands. 

368.5  Free  tobacco  samples. 
Authority:  Sec.  636.  Pub.  L.  104-52, 109 

StaL  507  (40  U.S.C.  486nt). 

§368l1    introduction.  | 

This  part  implements  Public  Law 
104-52,  the  "Prohibition  of  Cigarette 
Sales  to  Minors  in  Federal  Buildings 
and  Lands  Act,"  which  prohibits  the 
sale  of  tobacco  products  through 
vending  machines  and  the  distribution 
of  free  samples  of  tobacco  products  on 
Federal  property. 

^36&2    Definitions.  | 

As  used  in  this  part — 
Federal  property  includes  any 

building  and  real  property  occupied  and 

maintained  by  the  Board. 
Minor  means  an  individual  under  the 

age  of  18  years. 


UMI 


Tobacco  product  means  cigarettes, 
cigars,  little  cigars,  pipe  tobacco, 
smokeless  tobacco,  snuff,  and  chewing 
tobacco. 

§  368.3    Vending  machines. 

The  .sale  of  tobacco  products  in 
vending  machines  is  prohibited  in  or 
around  Federal  property  occupied  and 
maintained  by  the  Railroad  Retirement 
Board. 

§  368.4    Concession  stands. 

Tobacco  products  may  be  sold  on 
property  occupied  and  maintained  by 
the  Railroad  Retirement  Board  only  as 
authorized  by  the  Railroad  Retirement 
Board  or  the  General  Services 
Administration  or  other  Federal  agency. 
Concession  stands  may  not  sell  tobacco 
products  to  minors. 

§  368.5    Free  tobacco  samples. 

The  distribution  of  free  samples  of 
tobacco  products  is  prohibited  in  or 
around  Federal  property  occupied  and 
maintained  by  the  Railroad  Retirement 
Board. 

Dated:  February  21.  1996. 

By  Authority  of  the  Board. 

For  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[PR  Doc.  96-^676  Filed  .3-1-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Issuance  of  Notices 
Relating  to  Detiarment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
to  FDA  officials  in  the  Center  for  Drug 
Evaluation  and  Research  (CDER).  the 
Center  for  Veterinary  Medicine  (CVM), 
and  the  Center  for  Biologies  Evaluation 
and  Research  (CBER)  by  adding  a  new 
delegations  section  concerning  the 
issuance  of  notices  relating  to  proposals 
and  orders  for  debarment  and  denial  of 
an  application  to  terminate  debarment. 
Additionally,  FDA  is  amending  the 
regulations  regarding  petitions  so  that 
certain  officials  of  CDER.  CVM.  and 
CBER  are  authorized  to  respond  to 
petitions  concerning  debarment  and 


refusal  to  terminate  debarment.  This 
action  will  make  the  process  of  issuing 
such  notices  and  responses  to  petitions 
more  efficient. 

EFFECTIVE  DATE:  March  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  New 
section  306  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
335a),  created  by  the  Generic  Drug 
Enforcement  Act  of  1992,  authorizes  the 
Secretary  of  Health  and  Human  Services 
and,  by  previous  delegation,  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  to  take  actions  relating 
to  debarment  proposals  and  orders  as 
well  as  proposals  and  orders  to  deny  an 
application  to  terminate  a  debarment 
order.  Certain  aspects  of  this  authority 
are  being  redelegated  in  new  §  5.98  from 
the  Commissioner  to  the  Directors  of 
CDER,  CVM,  and  CBER,  to  the  Deputy 
Directors  of  CDER  and  CVM,  and  the 
Associate  Director  for  Policy 
Coordination  and  Public  Relations, 
CBER,  as  appropriate.  In  addition.  FDA 
is  amending  §  5.31  (21  CFR  5.31)  by 
delegating  authority  to  the  Directors  of 
CDER.  CVM,  and  CBER,  to  the  Deputy 
Directors  of  CDER  and  CVM,  and  the 
Associate  Director  for  Policy 
Coordination  and  Public  Relations  of 
CBER  to  respond  to  petitions  concerning 
actions  they  are  authorized  to  take 
under  new  §  5.98.  The  redelegations 
will  make  the  process  of  issuing  such 
notices  and  responses  to  petitions  more 
efficient. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.C.  138a.  2271;  15  U.S.C.  638,  1261-1282, 


3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Latwling  Act  (15  U.S.C  1451-1461);  21 
U.S.C.  41-50,  61-63, 141-149,  467f,  679(b), 
801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.C.  156;  sees.  301, 
302,  303,  307,  310,  311.  351,  352,  361,  362, 
1701-1706,  2101,  2125,  2127,  2128  of  the 
Public  Health  Service  Act  (42  U.S.C.  241, 
242,  242a,  242l,  242n.  243,  262,  263.  264, 
265,  300u-300u-5,  300aa-l,  300aa-25, 
300aa-27,  300aa-28);  42  U.S.C.  1395y. 
3246b,  4332.  4831(a),  10007-10008;  E.O. 
11490, 11921,  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Pub.  L.  99-660  (42  U.S.C.  300aa-l 
note). 

2.  Section  5.31  is  amended  by  adding 
new  paragraphs  (f)(l)(vi),  (f](2)(x),  and 
(f)(8)  to  read  as  follows: 

§  5.31    Petitions  under  part  10. 

*  «        *        •        * 

(0*  *  * 

(D*  *  * 

(vi)  Section  5.98  Issuance  of  notices 
relating  to  proposals  and  orders  for 
debarment  and  denial  of  an  application 
to  terminate  debarment. 

(2)*  *  * 

(x)  Section  5.98  Issuance  of  notices 
relating  to  proposals  and  orders  for 
debarment  and  denial  of  an  application 
to  terminate  debarment. 

*  •        •        *        • 

(8)  The  Director  and  Deputy  Director, 
CVM,  are  authorized  to  grant  or  deny 
citizen  petitions  submitted  under 
§  10.30  of  this  chapter  concerning 
actions  they  are  authorized  to  take 
luider  §  5.98  Issuance  of  notices  relating 
to  proposals  and  orders  for  debarment 
and  denial  of  an  application  to 
terminate  debarment. 

3.  New  §  5.98  is  added  to  subpart  B 
to  read  as  follows: 

§5.98    Issuance  of  notices  relating  to 
proposals  and  orders  for  debarment  and 
denM  of  an  application  to  terminale 
debarment 

The  Director  and  Deputy  Director, 
Center  for  Drug  Evaluation  and  Research 
(CDER),  the  Director  and  Deputy 
Director,  Center  for  Veterinary  Medicine 
(CVM),.  and  the  Director  and  Associate 
Director  for  Policy  Coordination  and 
Public  Relations,  Center  for  Biologies 
Evaluation  and  Research  (CBER)  are 
authorized  to  issue  the  following  notices 
under  section  306  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  which 
relate  to  the  assigned  functions  of  their 
organizations: 

(a)  Notices  of  opportunity  for  hearing 
on  proposals  for  mandatory  or 
permissive  debarment. 

(b)  Notices  ordering  debarment  when 
opportunity  for  a  hearing  has  been 
waived. 


(c)  Notices  ordering  debarment  where 
the  person  notifies  the  agency  that  the 
person  acquiesces  to  debarment  under 
section  306(c)(2)(B)  of  the  act. 

(d)  Notices  of  opportunity  for  hearing 
on  proposals  denying  an  appUcation  to 
terminate  debarment  under  section 
306(d)(3)  of  the  act. 

(e)  Orders  denying  an  application  to 
terminate  debarment  under  section 
306(d)(3)  of  the  act  when  opportunity 
for  a  hearing  has  been  waived. 

Dated:  February  26, 1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doe.  96-4914  Filed  3-1-96;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Statement  of  policy  and  notice 

to  sponsors. 

SUMMARY:  Public  Law  104-72  directs  the 
Agency  to  continue  its  oversight  of  au 
pair  activities  in  the  United  States  until 
September  30, 1997.  This 
announcement  sets  forth  the  Agency's 
intended  implementation  of  this  law. 
EFFECTIVE  DATE:  This  policy  statement  is 
effective  March  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin,  Assistant  General 
Counsel,  United  States  Information 
Agency,  301  4th  Street  SW., 
Washington,  DC  20547;  telephone,  (202) 
619-6829. 

SUPPLEMBfTARY  INFORMATION:  Au  pair 
programs,  whereby  European  youths  are 
placed  with  American  host  families 
seeking  child  care,  have  been  overseen 
by  the  Agency  since  1986.  Originally 
begun  as  a  pilot  project,  the  au  pair 
program  has  expanded  over  the  past  ten 
years  to  now  encompass  eight  Agency- 
designated  sponsors  who  facilitated  the 
entry  of  some  11,000  au  pair 
participants  in  1995.  Congress,  in 
enacting  Public  Law  104-72,  extended 
temporarily  the  Agency's  authority  to 
oversee  this  activity.  As  discussed 
below,  the  Congress  also  addres.sed  two 
long-standing  programmatic  matters  of 
concern  to  the  Agency. 

Since  begun  in  1986,  au  pair 
participants  have  only  been  selected 
from  the  countries  of  Western  Europe. 
This  limitation  was  set  forth  in  initial 
pilot-project  guidelines  but  remained  in 


place  pursuant  to  subsequent  legislation 
that  directed  the  Agency  to  continue  its 
oversight  of  au  pair  activities  under  the 
"same  terms  and  conditions"  of  the 
pilot  guidelines.  Public  Law  104-72 
removes  this  programmatic  iimilation 
by  directing  the  Agency  to  oversee  au 
pair  activities  conducted  on  a  "world- 
wide basis." 

Accordingly,  the  Agency  has  advised 
au  pair  sponsors  that,  unless  otherwise 
prohibited  by  law.  au  pair  participants 
may  he  recruited  from  all  world 
countries.  The  Agency  construes 
"world-wide"  basis  to  not  include 
nationals  of  countries  lacking 
diplomatic  relations  with  the  United 
States.  Further,  the  Agency  is  of  the 
opinion  that  "World  wide  basis"  would 
allow  a  national  of  one  country,  resident 
in  another,  to  be  recruited  and  issued  a 
visa  in  the  country  of  residence. 

The  Agency  concludes  that  Public 
Law  104-72  renders  inoperative,  the 
"same  terms  and  conditions" 
requirement  of  prior  legislation. 
Accordingly,  the  Agency  will  accept 
applications  from  United  States 
organizations  seeking  designation  as  an 
au  pair  sponsor.  Due  to  the  time-limited 
authority  given  the  Agency  in  Public- 
Law  104-72,  all  designated  au  p>air 
sponsors  will  continue  to  be  given 
temporary,  not  permanent,  program 
designations.  Such  designations  will  be 
made  by  the  Agency  under  the  authority 
of  Public  Law  104-72  and  not  under  the 
Agency's  Fulbright-Hays  Act  authorities 
as  set  forth  at  22  U.S.C.  1474  et  seq. 

Finally,  the  Agency  hereby  gives 
notice  of  its  intent  to  limit  the  number 
of  au  f>air  participants  to  not  more  than 
22.720.  The  Agency  does  not  believe 
that  currently  designated  sponsors,  and 
those  organizations  receiving  new 
designations,  will  be  affected  by  this 
numerical  limitation.  This  belief  is 
based  upon  the  past  history  of  au  pair 
activities  and  the  Agency's  knowledge 
of  the  growth  rates  of  similar  programs 
overseen  by  the  Agency. 

The  Agency  specifically  reserves  the 
right  to  limit  the  number  of  participants 
sponsored  by  an  individual 
organization.  Participant  levels  for 
newly  designated  au  pair  sponsors  will 
be  determined  by  the  Agency  in 
consultation  with  the  sponsor.  The 
organization's  prior  experience, 
organizational  capacity,  and  resourc.es 
will  be  specifically  considered  in 
determining  participant  levels. 

List  of  Subiects  in  22  CFR  Part  514 

Cultural  exchange  programs. 
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Itated:  February  28. 1996. 
Lcilia.  . 

Genanl  Counsel. 
(FR  Doc  9&-4973  Filed  3-1-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Offic*  of  Foreign  Assets  Control 

31  CFR  Part  535  | 

Iranian  Assats  Control  Regulations; 
Shams  Pahlavl  Assets  Unblocked 

AQENCY:  OCBce  of  Foreign  Assets 
Control.  Treasury. 

ACTION:  Final  rule;  amendment  to  the 
list  of  persons  whose  assets  are  subject 
to  blodung. 

SUiMARY:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  amending  section  535.217  of 
the  Iranian  Assets  Control  Regulations, 
31  CFR  §  535.217,  to  remove  the  name 
Shams  Pahlavi  from  §  535.217(b).  Shams 
Pahlavi,  sister  of  Mohammed  Reza 
Pahlavi.  the  former  Shah  of  Iran, 
previously  was  identified  in 
§  535.217(b)  as  a  person  who  had  been 
served  as  a  defendant  in  litigation 
brought  by  Iran  in  a  court  within  the 
United  States  seeking  the  return  of 
property  alleged  to  belong  to  Iran.  She 
therefore  was  identified  as  a  person 
whose  United  States  assets  were 
blocked  pursuant  to  the  provisions  of 
§  535.217(a).  Reference  to  Shams 
Pahlavi  is  now  removed  ^m 
§  535.217(b)  based  upon  the  final 
termination  of  all  pertinent  litigation 
against  her.  Accordingly,  her  United 
S^tes  assets  are  no  longer  blocked 
pursuant  to  §  535.217(a). 
EFFECTIVE  DATE:  March  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  status  of  blocked  assets, 
Loren  L  Dohm.  Blocked  Assets  Division 
(tel.:  202/622-2440);  regarding  legal 
questions.  William  B.  Hoffinan.  Chief 
Counsel  (tel.:  202/622-2410);  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasiuy,  Washington.  D.C.  20220. 
SUPPLBOfTARY  MFORMATION:    | 

Efectronic  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
515-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disks  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect,  ASCII, 
and  Adobe  Acrobat™  readable  (*.PDF) 
formats.  The  document  is  also 
accessible  for  downloading  in  ASCII 


format  without  charge  from  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Business,  Trade  and  Labor  Mall"  of  the 
FedWorld  bulletin  board.  By  modem 
dial  703/321-3339,  and  select  the 
appropriate  self-expanding  file  in  TEL. 
For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 
www.fedworld.gov;  FTP  = 
flp.fedworld.gov  (192.239.92.205). 

Background 

The  Office  of  Foreign  Assets  Control 
is  amending  §  535.217(b)  of  the  Iranian 
Assets  Control  Regulations,  31  CFR  part 
535,  to  reflect  changes  in  the  status  of 
litigation  brought  by  Iran  against  close 
relatives  of  the  former  Shah  of  Iran 
seeking  the  return  of  property  alleged  to 
belong  to  Iran.  In  1991,  Shams  Pahlavi 
was  identified  in  §  535.217(b)  based  on 
proof  of  service  upon  her  in  litigation  of 
the  type  described  in  §  535.217(a). 
Pursuant  to  that  provision,  all  property 
and  assets  located  in  the  United  States 
within  the  control  of  Shams  Pahlavi 
were  blocked  until  all  pertinent 
litigation  against  her  was  finally 
terminated.  Because  that  litigation  has 
been  finally  terminated,  reference  to 
Shams  Pahlavi  is  deleted  from 
§  535.217(b). 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  does 
not  apply.  Wherever  possible,  however, 
it  is  the  practice  of  the  Office  of  Foreign 
Assets  Control  to  receive  written 
submissions  or  hold  informal 
consultations  with  interested  parties 
before  the  issuance  of  any  rule  or  other 
public  document. 

List  of  Subjects  in  31  CFR  Part  535 

Administrative  practice  and 
procedure.  Banking,  Banks,  Blocking  of 
assets,  Currency,  Foreign  investment  in 
the  United  States,  Iran,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  535  is  amended 
as  follows: 

PART  535— IRANIAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  Part  535 
continues  to  read  as  follows: 


Authority:  50  U.S.C.  1701-1706;  E.O. 
12710,  44  FR  65729.  3  CFR.  1979 
Comp.,  p.  457;  E.O.  12205.  45  FR  24099. 
3  CFR.  1980  Comp..  p.  248;  E;0.  12211. 
45  FR  26685,  3  CFR,  1980.  Comp..  p. 
253;  E.O.  12276.  46  FR  7913.  3  CFR, 
1981  Comp..  p.  104;  E.O.  12279.  46  FR 
7919,  3  CFR  1981  Comp.,  p.  109;  E.O. 
12280,  46  FR  7921,  3  CFR  1981  Comp., 
p.  110;  E.O.  12281,  46  FR  7923,  3  CFR, 
1981  Comp.,  p.  112;  E.O.  12282,  46  FR 
7925,  3  CFR,  1981  Comp.,  p.  113;  E.O. 
12282, 46  FR  7927,  3  CFR.  1981  Comp., 
p.  113;  E.O.  12283,  46  FR  7927,  3  CFR 
1981  Comp.,  p.  114;  and  E.O.  12294,  46 
FR  14111,  3  CFR,  1981  Comp..  p.  139. 

Subpart  B— Prohibitions 

2.  Section  535.217  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  535.201    Blocking  of  property  of  the 
former  Shah  of  Iran  and  of  certain  Iranian 
nationals. 

*        »        »        *        » 

(b)  [No  persons  presently  listed). 

»        *        *        »        » 

Dated:  February  1 , 1 996. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  February  8, 1996. 
Dennis  M.  O'Connell, 
Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariffs-  Law  Enforcement). 
IFR  Doc.  96-4899  Filed  3-1-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD07-9ft-003] 

RIN2115-AE46 

Special  Local  Regulations:  Manatee 
River,  Palmetto,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  A.P.B.A. 
(American  Power  Boat  Association) 
Green  Bridget  Regatta.  This  event  will 
be  held  on  Saturday,  March  23.  and 
Sunday.  March  24. 1996  between  10 
a.m.  and  6  p.m.  edt  (eastern  daylight 
time).  This  event  will  attract  large 
spectator  crowds  and  create  congestion. 
Therefore,  these  regulations  are  needed 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  9  a.m.  to  7  p.m.  edt  on  March  23 
and  24, 1996. 


ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  U.S.  Coast  Guard  Group  ST. 
Petersburg.  600  8th  Avenue  SE..  St. 
Petersbiug,  FL  33701-5099,  between  8 
a.m.  and  3  p.m.  edt,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  J.W.  Nelson,  U.S.  Coast  Guard 
Group  St.  Petersburg.  FL  at  (813)  824- 
7533. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations.  The 
permit  application  was  not  received 
until  late  January.  FoUowring  normal 
rulemaking  procediu«s  would  have 
been  impracticable,  as  there  was 
insufficient  time  to  publish  the 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 

Discussion  of  Regulations 

This  rule  is  needed  to  provide  for  the 
safety  of  life  on  navigable  waters,  to 
protect  the  vessels  participating  in  the 
races,  and  to  protect  marine  mammals 
during  the  A.P.B.A.  (American  Power 
Boat  Association)  Green  Bridge  Regatta. 
There  will  be  approximately  50-75 
power  boats,  21  to  50  feet  in  length, 
engaged  in  a  power  boat  race,  and  no 
spectator  craft  are  expected.  A  regulated 
area  is  established  between  davbecacons 
#1  (27''30.6N.  82''34.6W,  LLNR'  19525) 
and  #21A  (27''30.5N,  82''34.7W,  LLNR 
19570)  in  the  Manatee  River.  All 
coordinates  referenced  are  datum:  NAD 
83.  The  Manatee  River  wrill  be  closed  to 
all  inbound  and  outbound  vessel  traffic, 
other  than  spectator  craft,  at  various 
times  betyveen  the  hoiu^  of  10  a.m.  and 
6  p.m.  edt.  March  23  and  24. 1996. 
Vessel  traffic  vyrill  be  allowed  to  transit 
the  area  during  intermissions. 

Regulatory  Evaluation 

These  regulations  are  not  a  significant 
regulatory  action  imder  section  3|f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  poUcies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Entry  into  the  area  is  prohibited  for  only 
10  hours  each  day  of  the  event. 

Since  the  impact  of  these  regulations 
is  to  be  minimal,  the  Coast  Guard 


certifies  thatit  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

These  regulations  contain  no 
coUection-of-information  requirements 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
these  regulations  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B  (as 
revised  by  59  FR  38654,  July  29m, 
1994).  In  accordance  with  that  section, 
this  action  has  been  environmentally 
assessed  (EA  completed),  and  the  Coast 
Guard  has  determined  that  it  vnll  not 
significantly  affect  the  quality  of  the 
hiunan  environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  inspection  and  copying  at 
the  address  listed  under  ADDRESSES. 
Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
envirorunental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species.  As  a  condition  to 
this  permit,  the  applicant  is  required  to 
educate  the  operators  of  spectator  craft 
and  race  participants  regarding  the 
possible  presence  of  manatees  and  the 
appropriate  precautions  to  take  if  the 
animals  are  sighted. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T07-003  is 
added  to  read  as  follows: 


{100.3&-T07-003    ManalMRtvw, 
Palmetto,  FL 

(a)  Regulated  area.  A  regulated  area  is 
established  in  the  Manatee  River  with 
the  northwest  comer  point  at  Pt  Ogden, 
position  27''30'41  "  N,  82''34'47"  W. 
extending  to  the  northeast  comer  point 
at  northem  approach  to  Green  Bridge, 
position  27"'30'35"  N,  82''34'22"  W,  tiien 
extending  to  the  southeast  comer  point 
at  southern  approach  to  Green  Bridge, 
position  27''29'58"  N.  82''34'1 7"  W.  and 
then  to  the  southwest  comer  point  at 
Point  Pleasant,  position  27''30'07"  N, 
82°34'42"  W.  All  coordinates  referenced 
use  Datum:  NAD  83. 

(b)  Special  local  regulations  (1)  In 
accordance  with  these  regulations,  the 
regulated  area  is  designated  as  a  no 
entry  zone.  Vessel  traffic  is  permitted 
into  the  area  during  intermission,  but  is 
prohibited  from  entering  the  course  area 
described  in  paragraph  (b)(2)  of  this 
section  during  the  race. 

(2)  Inside  the  no  entry  zone  is  a 
designated  area  surrounding  the  race 
course.  The  course  consists  of  two  V2 
mile  straight-aways  and  two  V3  mile 
turns.  The  course  is  bounded  by  a  line 
connecting  the  northeast  comer  point  at 
position  27'>30'1,0"  N.  82''34'30"  \V,  a 
southeast  comer  point  at  position 
27''30'10"  N,  82''34'27'  W,  a  southwest 
comer  point  at  position  27'30'15"  N, 
82''34'38"  W,  and  a  northwest  comer 
point  at  position  27''30'30"  N,  82''34'40" 
W.  All  coordinates  referenced  use 
Datum:  Nad  83. 

(c)  Effective  dates.  This  section  is 
effective  at  9  a.m.  and  terminate  at  7 
p.m.  edt  on  March  23  and  24,  1996. 

Dated:  Februar)'  20.  1996. 
Roger  T.  Rufe.  |r.. 
flea^>1d^l/ra/,  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District 
[FR  Doc.  96-4917  Filed  3-1-96;  8:45  am] 
BILUNC  COOe  4I10-1«-M 


33  CFR  Part  100 

[CGD07-96-004] 

RIN211&-AE46 

Special  Local  Regulations;  City  of 
Augusta,  GA 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  adopted  for  the 
Augusta  Port  Authority  Invitational 
Rowing  Regatta.  The  event  will  be  held 
from  7  a.m.  to  5  p.m.  edt  (Eastem 
Daylight  Time)  on  March  21-24.  1996 
on  the  Savannah  River  at  August,  G.^ 
These  regulations  are  necessary  to 


UMI 
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provide  for  the  safety  of  lifie  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  6:30.  a.m.  to  5:30  p.m.  edt  on 
March  21-24. 1996. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  copying  and  inspection 
at  U.S.  Coast  Guard  Group  Charleston, 
196  Tradd  Street,  Charleston.  SC  29401- 
1817,  between  8  a.m.  and  3  p.m.  edt, 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
ENS  M.  Deponte.  U.S.  Coast  Guard 
Group  Charleston.  SC  at  (803)  724-7621. 
SUPKEMENTARV  INFORMATION:  hi 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
publisned  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  information 
necessary  to  hold  the  event  was  not 
received  until  January  10  1996,  and 
there  was  not  sufficient  time  remaining 
to  publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Discnsiion  of  Regulations 

There  will  be  1000  participants  racing 
4  and  8  man  rowing  shells  on  a  fixed 
course.  The  event  will  take  place  on  the 
portion  of  the  Savannah  River  at 
Augusta,  Georgia  between  U.S.  Highway 
1/78/278  Bridge,  at  mile  marker  199.45. 
and  mile  marker  197,  on  March  21-24, 
1996.  This  rule  is  required  to  provide 
for  the  safety  of  life  on  the  navigable 
waters  during  the  running  of  the 
Invitational  Rowing  Regatta. 

Regulatory  Evaluation  ' 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(f)  of  that 
order.  It  has  not  been  reviewed  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
regulated  area  encompasses  less  tfian 
1.5  nautical  miles  on  the  Savaimah 
River  between  U.S.  Highway  1/78/278 
Bridge,  at  mile  marker  199.45,  and  mile 
marker  197,  entry  into  whidi  is 
prohibited  only  for  eleven  hours  on 
each  day  of  the  event. 


Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.].  ■ 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this  action 
has  been  environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
determined  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  inspection  and  copying  at 
the  address  listed  under  ADDRESSES.  As 
a  condition  to  the  permit,  the  applicant 
is  required  to  educate  the  operators  of 
spectator  craft  and  parade  participants 
regarding  the  possible  presence  of 
manatees  and  the  appropriate 
precautions  to  take  if  the  animals  are 
sighted. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Final  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-07-004  is 
added  as  follows: 

§100.35-07-004    Special  Local 
Regulations;  Savannah  River  at  Augusta, 
GA. 

(a)  Regulated  area.  A  regulated  area  is 
established  on  that  portion  of  the 
Savannah  River  at  Augusta,  Georgia 
between  U.S.  Highway  1/78/278  Bridge, 
at  mile  marker  199.45,  and  mile  marker 
197.  The  regulated  area  encompasses 


the  width  of  the  Savaimah  River 
between  these  two  points. 

(b)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited,  unless 
otherwise  authorized  by  the  Patrol 
Commander.  After  termination  of  the 
Augusta  Invitational  Rowing  Regatta  on 
March  24, 1996,  all  vessels  may  resume 
normal  operation. 

(2)  Four  temporary  overhead  cables 
will  be  used  to  delineate  the  coiu'se's 
racing  lanes,  and  floats  will  be  used  on 
the  siuface  of  the  river  to  mark  lane 
separations. 

(c)  Effective  dates.  This  section  is 
effective  from  6:30  a.m.  to  5:30  p.m.  est 
on  March  21-24, 1996. 

Dated:  February  20, 1996. 
Roger  T.  Rufe,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 

Seventh  Coast  Guard  District. 

IFR  Doc.  96-4920  Filed  3-1-96;  8:45  am] 

BILUNQ  COOE  4910-14-M 


33  CFR  Part  100 
[CQ11-«6-002] 
RIN  2115-AE46 

Special  Local  Regulations;  Parker  500 
Enduro 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY;  This  notice  implements  33 
CFR  100.1102,  "Marine  Events  on  the 
Colorado  River,  between  Davis  Dam 
(Bullhead  City,  Arizona)  and  Headgate 
Dam  (Parker,  Arizona),"  for  the  Parker 
500  EndUro"  listed  as  "Parker  Enduro." 
This  event  consists  of  circle  races  and 
a  marathon  race  by  powerboats  12  to  22 
feet  in  length.  These  regulations  will  be 
effective  in  the  area  of  tiie  Colorado 
River  known  as  Parker  Strip  from 
Headgate  Dam  to  Badenochs  Marina 
approximately  2.5  miles  north.  This  is  a 
smaller  area  than  that  published  in  33 
CFR  iotf.1102.  Implementation  of 
section  33  CFR  100.1102  is  necessary  to 
control  vessel  traffic  in  the  rejgulated 
areas  during  the  event  to  ensure  the 
safety  of  participants  and  spectators. 
EFFECTIVE  DATE:  Section  33  CFR 
100.1102  is  effiective  from  11  a.m.,  on 
March  9, 1996  and  imtil  6  p.m.  on 
March  10, 1996,  imless  cancelled  earlier 
by  the  San  Diego  Activities  Commander. 
FOR  FURTHER  INFORMATION  CONTACT: 
QMC  Paul  Appleton,  U.S.  Coast  Guard 
Activities  San  Diego,  CaUfomia;  Tel: 
(619) 683-6309. 

Discussion  of  Notice 

The  Parker  500  Enduro  is  scheduled 
to  occiu-  on  March  9  and  10, 1996.  These 
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Special  Local  Regulations  permit  Coast 
Guard  control  of  vessel  traffic  in  order 
to  ensure  the  safety  of  spectators  and 
participant  vessels.  In  accordance  with 
the  regulations  in  33  CFR  100.1102,  no 
spectators  shall  anchor,  block,  loiter  in, 
or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

Dated:  February  16, 1996. 
R.A.  Appelbaum, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

IFR  Doc.  96-4922  Filed  3-1-96;  8:45  am] 

BILLING  0006  4910-14-M 


33  CFR  Part  165 

[CQD07-e6-009] 

RIN2115-AE84 

Regulated  Navigation  Area 
Regulations;  Fort  Pierce,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  regulated 
navigation  area  at  the  Peter  P.  Cobb 
bridge  in  Fort  Pierce,  Florida.  This 
regulated  navigation  area  is  needed  to 
protect  all  vessels  from  a  safety  hazard 
created  by  damage  to  the  Peter  P.  Cobb 
bridge  and  associated  debris  in  the 
surrounding  area.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Miami,  Florida. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  12  p.m.  on  February  24. 
1996  and  terminates  at  12  p.m.  on 
March  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
BMC  J.  L.  Belk,  Port  Management  and 
Response  Department,  USCG  Marine 
Safety  Office  Miami,  Florida  at  (305) 
536-5693. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

At  approximately  4  p.m.  on  November 
7, 1995,  a  vessel  allided  with  the  east 
side  of  the  fender  system  of  the  Peter  P. 
Cobb  Bridge  (also  known  as  the  South 
Bridge)  on  the  Indian  River  South 
Section  at  Fort  Pierce,  Florida.  The 
center  section  of  the  east  fender  system 
was  destroyed  leaving  the  bridge 
support  piling  unprotected. 
Construction  crews  are  replacing  the 
fender  system  which  was  destroyed. 

A  regulated  navigation  area  has  been 
established  on  the  Indian  River  South 
Section  which  includes  the  area  under 


the  main  span  of  the  bridge  extending 
100  feet  either  side  of  the  bridge  within 
the  main  channel.  A  previous  regulated 
navigation  area  (CGD07-95-073)  was 
established  for  this  area.  This  regulation 
will  terminate  at  12  p.m.  on  February 
24, 1996.  Since  repairs  on  the  Peter  P. 
Cobb  bridge  have  not  been  completed,  a 
new  regulation  is  needed  to  continue 
the  repairs  without  creating  unusual 
hazards  on  the  waterway  for  vessels 
traversing  the  area.  This  area  will  have 
the  following  restrictions  and 
conditions  for  vessel  traffic. 

All  barge  traffic  must  obtain 
permission  from  the  Captain  of  the  Port 
or  his  designated  representative  prior  to 
transiting.  Any  barges  allowed  to  transit 
the  zone  by  the  Captain  of  the  Port  will 
be  required  to  meet  the  following 
conditions:  the  barge  must  be  assisted 
by  two  tugs  made  fast  fore  and  afl;  tugs 
must  be  of  adequate  horse  power  to 
fully  maneuver  the  barge;  and  the  zone 
shall  be  transited  by  barge  traffic  at 
slack  water  only.  All  other  vessel  traffic 
shall  stay  clear  of  the  damaged  section 
of  the  bridge  and  the  repair  work 
underway. 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to 
public  interest  because  immediate 
action  is  necessary  to  prevent  vessels 
from  alliding  with  the  bridge  support 
pilings,  causing  potential  danger  to  the 
public. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3{fl  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  t)een  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 


owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U/S.C. 
3.'j01  et  seq.) 

Federalism 

The  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
executive  order  12612  and  has 
determined  that  the  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Section 
2.B.2.  of  Commandant  Instruction 
M16475.1B  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation.  A 
categorical  exclusion  checklist  and 
categorical  exclusion  determination 
have  been  completed  and  are  available 
for  inspection  and  copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(waters),  Reporting  and  recordkeeping 
requirements.  Safety  measures. 
Waterways. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231:  50  I '.SC.  191; 
33  CFR  l.o's-ltg),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.107-009  is 
added  to  read  as  follows: 

§  1 65.T07-009    Regulated  Navigation  Area; 
Indian  River  South  Section,  Peter  P.  Cobb 
Bridge,  Fort  Pierce,  FL. 

(a)  Location.  The  following  area  is  a 
regulated  navigation  area: 

.^11  waters  under  the  main  bridge  span 
extending  100  feet  either  side  of  the  bridge 
within  the  main  channel. 

(b)  Regulatior\s.  In  accordance  with 
general  regulations  in  §  165.1 1  of  this 


UM 
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part,  no  vessel  may  opeTate  within  the 
regulated  navigatirai  area  cdntiary  to 
thli  Isolation.  All  baige  traffic  must 
obtain  pennission  from  the  Captain  of 
the  Port  or  his  designated  representative 
prior  to  transiting.  Any  barges  allowed 
to  transit  the  zone  by  die  Captain  of  the 
Port  will  be  required  to  meet  the 
following  con(Utions:  the  barge  must  be 
asaisteid  by  two  tugs  made  fast  fore  and 
aft;  tugs  m\ist  be  of  adequate 
horsepower  to  fully  maneuver  the  barge; 
and  the  zone  shall  be  transited  by  barge 
traffic  at  slack  water  only.  All  other 
vessel  traffic  shall  stay  clear  of  the 
damaged  section  of  the  bridge  and 
repair  vfork  underway.  The  Captain  of 
the  Port  will  notify  the  public  of 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz). 

(c)  Effective  dates.  This  section  is 
effective  at  12  p.m.  on  February  24, 
1996  and  terminates  at  12  p.m.  on 
March  31, 1996. 

Dated:  February  23, 1996. 

KugErT.IlvfctJr., 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District. 

(PR  Doc  96-4916  Filed  3-1-96;  8:45  am) 
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33  CFR  Part  165 
[COD  06  96  007] 
RM211S-AA97 


Safety  Zone:  Atlantic  Intracoastai 
Watsnvay,  Vicinity  of  Marine  Corps 
Baaa  Camp  Lajeune,  NC 

agency:  Coast  Guard,  DOT.      | 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  Captain  of 
the  Port,  Wilmington,  has  established  a 
safety  zone  in  the  Atlantic  Intracoastai 
Waterway  (AICW)  along  Marine  Corps 
Base  Camp  L.ejeune  (Marine  Corps 
Base),  North  Carolina.  The  safety  zone 
encompasses  the  waters  of  the  Atlantic 
Intracoastai  Waterway  between  lighted 
dayboards  64  and  65A.  The  safety  zone 
is  needed  to  protect  people,  vessels,  and 
property  from  safety  hazards  associated 
with  the  launching  of  insert  line  charges 
in  support  of  amphibious  assault 
training.  Entry  of  vessels  or  persons  into 
this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  8  a.m.  March  8  to  6  a.m.  March  14 
1996  unless  sooner  terminated  by  the 
Captain  of  the  Port. 


UMI 


FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  K.J.  DELOOFF,  USCG.  Project 
Officer,  c/o  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office,  272 
North  Front  Street,  Wilmington,  North 
Carolina  28401-3907.  Phone:  (910)  343- 
4895,  Extension  108. 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Regulation 

Marine  Corps  Base  Camp  Lejeune  will 
conduct  training  assaults  on  a  simulated 
mined  beach.  Up  to  three  exercises  will 
be  held  each  day  and  each  exercise  will 
last  30-45  minutes.  Each  assault 
involves  firing  an  inert  line  charge 
which  clears  the  simulated  minefield. 
The  inert  charge  is  propelled  by  a  5  foot 
solid  fuel  rocket  fit>m  which  the  inert 
explosives  trail.  The  rocket  is  typically 
prevented  from  flying  its  full  flight  by 
a  cable  attached  to  the  firing  point.  If 
this  cable  breaks,  the  rocket  motor,  and 
possibly  the  inert  line  charge  could 
impact  in  the  Atlantic  Intracoastai 
Waterway.  The  Coast  Guard  is 
establishing  a  safety  zone  to  prevent 
damage  or  injury  which  could  result 
fi'om  this  training  exercise  and  will 
prevent  vessels  from  transiting  during 
the  firing  of  the  line  charge. 

The  safety  zone  will  be  effective  from 
8  a.m.  on  March  8, 1996  to  6  a.m.  on 
March  14, 1996  unless  terminated 
sooner  by  the  Captain  of  the  Port 
Wilmington  (COTP).  The  actual  times 
the  waterway  will  be  closed  will  be 
approximately  30-45  minute  periods 
one  to  three  times  per  day.  Before  firing 
the  inert  line  charge,  the  COTP  will 
announce  via  VHF  channel  16  that  this 
section  will  be  enforced  and  the 
waterway  will  be  closed  to  traffic. 
Vessels  from  either  the  U.S.  Coast  Guard 
or  U.S.  Navy  will  patrol  each  end  of  the 
safety  zone  to  inform  and  control  vessel 
traffic. 

The  safety  zone  includes: 

The  waters  of  the  Atlantic  Intracoastai 
Waterway  from  lighted  dayboard 
number  64  at  approximately  34''33' 
59.7"  North.  077°16'  50.5"  West  to 
lighted  dayboard  65A  at  approximately 
34-32'  40.0"  North,  077n9'  West. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  this  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Publishing 
a  NPRM  and  delaying  the  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
protect  mariners  from  potential  hazards 
associated  with  potential  flight  of  an 
rocket  propelled  inert  line  charge  over 
navigable  waters.  The  final  schedule  for 
this  event  and  other  related  activities 
was  not  finalized  and  communicated  to 


the  Coast  Guard  in  sufficient  time  to 
allow  for  a  period  for  comments. 

Assessment 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  poUcies  and  procediues  of 
DOT  is  imnecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e(34)  of  Commandant  Instruction 
M16475.1B  (amended  by  59  FR  38654), 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
and  33  CFR  1.0S-1(g),  6.04-1, 6.04-6.  and 
160.5;  49  CFR  1.46. 

2.  A  new  temporary  §  165.T05.007  is 
added  to  read  as  follows: 

§165.T05.007    Safety  Zone:  Atlantic 
Intracoastai  Waterway.  Marine  Corps  Base 
Camp  Leleune,  North  Carolina 

(a)  Location.  The  following  area  is  a 
safisty  zone: 


(1)  The  waters  of  the  Atlantic 
Intracoastai  Waterway  from  lighted 
dayboard  number  64  at  approximately 
34''33'59.7"  North,  077''16'50.5"  West  to 
lighted  dayboard  65A  at  approxiihately 
34"'32'40.0"  North,  077''19'  West. 

(b)  This  section  is  effective  from  8 
a.m.,  March  8, 1996  to  6  a.m.,  March  14, 
1996,  unless  terminated  earlier  by  the 
Captain  of  the  Port  (COTP),  Wihnington, 
NC. 

(c)  No  person  or  vessel  may  enter  the 
safety  zone  without  the  permission  of 
the  COTP  or  his  designated 
representative. 

(d)  The  COTP  or  his  designated 
representative  will  announce  times 
during  which  this  section  will  be 
enforced. 

(e)  The  COTP  or  his  designated 
representative  may  be  contacted  at  the 
Marine  Safety  Office,  Wilmington,  NC 
by  telephone  at  (910)  343-4895  or  by 
radio  on  VHF-FM  channel  16. 

Dated:  February  12. 1996. 
T.L.  Rice, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Wilmington,  NC. 

[FR  Doc.  96-4918  Filed  3-1-96;  8:45  ami 

BILUNO  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-6433-B] 

RIN2060-AD5S 

Prohibition  on  Gasoline  Containing 
Lead  or  Lead  Additives  for  Highway 
Use 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Partial  withdrawal  of  direct 
final  rule. 

SUMMARY:  On  February  2. 1996,  EPA 
pubUshed  a  direct  final  rule  (61  FR 
3832)  revising  EPA  regulations  to  reflect 
the  Clean  Afr  Act's  statutory  prohibition 
of  the  introduction  into  commerce  of 
gasoline  containing  lead  or  lead 
additives  for  use  as  a  motor  vehicle  fuel 
after  December  31, 1995.  This  action 
was  pubUshed  without  prior  proposal. 
Because  EPA  has  received  adverse 
comment  with  respect  to  paragraph  40 
CFR  80.24(b)  of  this  action,  EPA 
withdraws  this  paragraph  from  the 
direct  final  rule.  The  withdrawal  of  this 
paragraph  does  not  otherwise  affect  the 
February  2, 1996  direct  final  rule,  for 
which  all  other  actions  will  become 
effective  March  4, 1996. 
EFFECTIVE  DATE:  March  4,  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Babst,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  (202)  233-9473. 

SUPPLEMENTARY  INFORMATION:  On 
February  2, 1996.  EPA  pubUshed  in  the 
Federal  Register  a  direct  final  rule 
revising  its  regulations  in  accordance 
with  the  Clean  Air  Act  prohibition  of 
the  introduction  of  gasoline  containing 
lead  or  lead  additives  into  commerce  for 
use  as  a  motor  vehicle  fuel  after 
December  31, 1995.  Among  other 
actions,  the  direct  final  rule  would  have 
revised  paragraph  40  CFR  80.24(b), 
which  contains  a  specification  regarding 
gasoline  tank  filler  inlets  for  motor 
vehicles.  The  direct  final  rule  was 
published  without  prior  proposal  in  the 
Federal  Register  with  a  provision  for  a 
15  day  comment  period.  In  addition, 
EPA  published  a  proposed  rule,  also  on 
February  2, 1996  (61  FR  3894).  EPA 
announced  in  both  rules  that,  should 
EPA  receive  adverse  comment  on  the 
direct  final  rule,  the  Agency  would 
withdraw  the  direct  final  rule  and 
address  the  comments  received  in  a 
subsequent  final  rule  based  on  the 
related  proposed  rule.  EPA  received 
adverse  comment  within  the  prescribed 
comment  period  specifically  addressing 
a  revision  that  would  have  been  made 
to  40  CFR  80.24(b).  With  this  document, 
EPA  is  withdrawing  revisions  to  40  CFR 
80.24(b)  from  the  February  2, 1996 
direct  final  rule  (61  FR  3832).  The 
withdrawal  of  this  paragraph  does  not 
affect  the  other  actions  in  the  February 
2, 1996  direct  final  rule,  and  all  other 
actions  will  become  effective  March  4. 
1996  as  indicated  in  the  direct  final 
rule.  The  adverse  comment  received 
will  be  addressed  in  a  subsequent  final 
rule  based  on  the  related  proposed  rule 
(61  FR  3894). 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Leaded  gasoUne,  Unleaded 
gasoline.  Motor  vehicle  pollution. 

For  the  reasons  set  forth  in  the 
preamble,  the  amendment  revising  40 
CFR  80.24(b)  pubUshed  at  61  FR  3838 
(February  2, 1996)  is  withdrawn. 

Dated:  February  27, 1996. 
Carol  M.  Browner, 
Administrator. 

(FR  Doc.  96-^958  Filed  3-1-96;  8:45  am] 
BILUNO  C006  «6ac  M  P 


40  CFR  Part  167 
[OECA;  FRL-6433-4] 

Pesticide  Reports  for  Pesttcide- 
Producing  Establishments;  (EPA  Form 
3540-16);  Additional  Time  To  Report 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Time  extension  for  submission 
of  reports. 

SUMMARY:  Because  of  delays  in 
completing  and  distributing  reporting 
packages,  EPA  is  announcing  that  it  will 
extend  the  due  date  for  submission  of 
annual  pesticide  production  reports 
(EPA  Fonn  3540-16)  for  calendar  year 
1995  until  two  months  after  reporting 
packages  are  mailed  by  EPA.  These 
reports  under  Section  7  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  supporting  regulations 
at  40  CFR  Part  167  would  otherwise  be 
due  on  or  before  March  1 ,  1996. 
DATES:  Annual  pesticide  production 
reports  for  calendar  year  1995  will  be 
due  May  1.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  L.  Buckingham.  (202)  564-5008. 
fax  (202)  564-0085,  Environmental 
Protection  Agency,  Mail  Code  22 2 5 A . 
401  M  Street.  SW.,  Washington.  D.C 
20460. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  7  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  supporting  regulations  at  40 
CFR  Part  167  requires  certain  facilities 
who  manufacture,  prepare,  propagate, 
compound,  or  process  any  pesticide, 
including  any  pesticide  produced 
pursuant  to  Section  5  of  the  Act.  any 
active  ingredient,  or  device,  or  to 
package,  repackage,  label,  relabel,  or 
otherwise  change  the  container  of  any 
pesticide  or  device  to  report  annually  on 
the  amounts  and  types,  etc.  of  pesticides 
produced. 

Each  year  prior  to  the  reporting 
deadline  (March  1)  EPA  develops  and 
sends  to  facilities  a  reporting  package 
containing  the  current  pesticide 
reporting  forms  (EPA  Form  3540-16), 
and  instructions  for  reporting. 

Because  of  delays  in  development  of 
the  reporting  package,  it  will  not  be 
distributed  to  the  pesticide-producing 
establishments  in  time  to  meet  the 
March  1  reporting  date.  Therefore.  EPA 
is  extending  the  reporting  deadline  to 
two  (2)  months  after  the  packages  are 
mailed  out. 

This  allowance  of  additional  time  for 
reporting  applies  only  to  the  FIFRA 
section  7  and  40  CFR  Part  167  reporting 
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obligations  for  pesticide  reports 
otherwise  due  on  March  1, 1996, 
covering  calendar  year  1995.  Nothing  in 
this  Notice  shall  be  construed  to  apply 
to  any  other  FIFRA  reporting 
obligations,  or  to  any  pesticide  reports 
(EPA  Form  3540-16)  due  for  past  or 
future  reporting  years.  Further,  this 
allowance  of  additional  time  for 
re{X)rting  applies  only  to  the  Federal 
FIFRA  section  7  and  40  CFR  Part  167 
reporting  obligation;  it  does  not  apply  tn 
independent  obligations  under  State 
laws  which  may  require  pesticide- 
production  type  reports. 

To  the  extent  that  this  action  might  be 
construed  as  rulemaking  subject  to 
section  553  of  the  Administrative 
Procedures  Act,  for  the  reasons  stated 
above,  EPA  has  determined  that  notice 
and  an  opportunity  for  public  comment 
are  impracticable  and  unnecessary. 
Providing  for  public  comment  might 
further  delay  reporting,  and,  because 
there  is  no  substantive  change  in  the 
reporting  obligation,  the  public  will 
continue  to  receive  the  same 
information,  though  slightly  delayed. 

List  of  Subiects  in  40  CFR  Part  167 

Registration  of  pesticide  and  active 
ingredient  producing  establishments, 
Submission  of  pesticide  reports. 

Dated:  February  23, 1996. 
Steven  A.  Hennan, 
Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 
IFR  Doc.  96-4829  Filed  3-1-96;  8:45  am] 
BILUNaCOOE  KtO-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 
RIN  3067-AC42 


National  Flood  Insurance  Program; 
insurance  Rates 


agency:  Federal  Insurance 
Administration,  FEMA. 
action:  Final  rule. 


SUMMARY:  This  final  nile  increases  the 
National  Flood  Insurance  Program 
(NFIP)  chargeable  (subsidized)  rates, 
which  apply  to  all  structures  located  in 
communities  participating  in  the 
Emergency  Program  of  the  NFIP  and  to 
certain  structures  in  communities  in  the 
Regular  Program  of  the  NFIP.  The  rulo 
is  promulgated  in  order  to  bring 
subsidized  premiums  more  in  line  with 
the  risk.  This  rule  will  help  the  NFIP 
increase  the  capability  to  build  reserves 
for  catastrophic  loss  years. 
EFFECTIVE  DATE:  April  30.  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Plaxico,  [r..  Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration,  500 
C  Street  SVV.,  Washington.  DC  20472, 
(202) 646-3422. 

SUPPLEMENTARY  INFORMATION:  FEMA 
published  a  proposed  rule  (60  FR  56552, 
November  9,  1995)  to  increase  the 
National  Flood  Insurance  Program 
(NFIP)  chargeable  (subsidized)  rates. 
Comments  were  solicited  from  the 
public  with  the  comment  period  ending 
January  8,  1996.  During  this  period,  no 
comments  were  received.  As  a  result, 
this  final  rule  contains  no  changes  from 
the  proposed  rule. 

This  rule  increases  the  NFIP 
chargeable  (subsidized)  rates.  The 
increase  results  from  an  ongoing  review 
and  reappraisal  of  the  NFIP  and  of 
continuing  efforts  to  maintain  a 
business-like  approach  to  its 
administration  by  emulating  successfiil 
property  insurance  programs  in  the 
private  sector  and,  at  the  same  time,  to 
achieve  greater  administrative  and  fiscal 
effectiveness  in  its  operations.  The 
amendments  in  the  rates  will  help  the 
NFIP  increase  the  capability  to  build 
reserves  for  catastrophic  loss  years. 
Coverage  changes  and  optional 
deductibles,  in  addition  to  rate 
increases,  are  part  of  the  ongoing  effort 
to  achieve  these  goals. 

The  chargeable  (subsidized)  rates,  to 
which  this  rule  applies,  are  the  rates 
applicable  to  structures  located  in 
communities  participating  in  the 
Emergency  Program  of  the  NFIP  and  to 
certain  structures  in  communities  in  the 
Regular  Program  of  the  NFIP. 

These  rates  are  countrywide  rates  for 
two  broad  building  type  classifications 
which,  when  applied  to  the  amount  of 
insurance  purchased  and  added  to  the 
expense  constant  and  Federal  policy  fee, 
produce  a  premium  income  less  than 
the  expense  and  loss  payments  that  can 
be  expected  on  the  fiood  insurance 
policies  issued  on  that  basis.  Funds 
needed  to  supplement  the  inadequate 
premium  income  are  provided  by  the 
National  PMood  Insurance  Fund.  The 
subsidized  rates  are  promulgated  by  the 
Administrator  for  use  under  the 
Kmergency  Program  (added  to  the  NFIP 
by  the  Congress  in  Section  408  of  the 
Housing  and  Urban  Development  Act  of 
1969)  and  for  use  in  the  Regular 
Program  on  t;onstruction  or  substantial 
improvement  started  before  the  effectivt 
date  of  the  initial  Flood  Insurance  Rate 
Map  (FIRM)  or  on  or  before  December 
31,  1974  (this  additional  grandfathering 
was  added  to  the  NFIP  by  Congress  in 
section  103  of  the  Flood  Disaster 


Protection  Act  of  1973),  whichever  is 
later. 

It  should  be  noted  that  over  the 
NFIP's  history,  the  Program  has  not 
been  subjected  to  a  truly  catastrophic 
flood  event.  Thus,  the  historical  average 
is  substantially  less  than  could  be 
expected  over  the  long  term  when  the 
influence  of  the  extremely  infrequent, 
truly  catastrophic  flood  would  result  in 
a  significant  increase  in  the  average 
historical  year's  losses.  It  is  because  of 
these  fortuitous  conditions,  the  lack  of 
market  penetration  in  areas  suffering 
very  large  floods,  and  relatively  high 
market  penetration  in  the  southeastern 
part  of  the  United  States,  which  has  not 
suffered  a  catastrophic  flood  event 
recently,  that  the  Program  remained 
self-supporting  since  1986  relying  only 
on  policyholder  funding.  However,  the 
chargeable  (subsidized)  rates  are 
significantly  less  than  those  that  would 
be  charged  on  a  full  risk  basis. 

Using  current  subsidized  rates  and 
projected  full  risk  loss  costs  at  1995 
levels,  it  is  expected  that  the  average 
annual  shortfall  in  the  risk  portion  of 
premiums  needed  to  fund  loss  expenses, 
including  the  catastrophic  potential,  is 
over  $400.00  for  each  subsidized 
policyholder. 

The  statutory  mandate  to  establish 
chargeable  rates  requires  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  balance  the  need  for 
providing  reasonable  rates  to  encourage 
potential  insureds  to  purchase  flood 
insurance  with  the  requirement  that  the 
NFIP  be  a  fiexible  program  that 
minimizes  cost  and  distributes  burdens 
equitably  among  those  who  will  be 
protected  by  flood  insurance  and  the 
general  public. 

In  the  past,  appropriations  were 
required  to  replenish  the  program's 
borrowing  authority  when  income  was 
not  sufficient  due  to  the  subsidy.  Since 
1986,  FEMA  has  not  asked  Congress  to 
appropriate  any  taxpayer  funds  to  pay 
for  this  subsidy.  Recent  years  have  been 
extremely  high  loss  years  starting  with 
Hurricane  Hugo  in  1989,  Hurricanes 
Andrew  and  Iniki  in  1992,  the  great 
Midwest  flooding  of  1993,  and  several 
other  major  flooding  events,  including 
the  recent  flooding  in  Louisiana.  The 
Louisiana  flooding  has  resulted  in  the 
most  losses  the  Program  has  ever  had 
and  will  result  in  the  biggest  payout  the 
Program  has  ever  had  from  a  single 
event.  Because  of  this  mounting  loss 
experience,  we  must  reduce  the  subsidy. 

Section  1308(e)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended, 
contains  an  annual  rate  increase 
limitation  of  10  percent.  The  rates  to 
accomplish  the  increase  are  in  the 
following  table.  It  should  be  noted  that 


although  the  rates  in  the  table  have  been 
increased  more  than  10  percent,  the 
entire  premium,  which  also  includes  an 
expense  constant,  increases  only  by  10 
percent. 


Type  ol  structure 

Rates  per  year 
per  $100  cov- 
erage on 

Stmc- 
ture 

Con- 
tents 

(1)  Residential 

$0.68 
.79 

$0.79 

(2)  All  other  (including 
hotels  and  motels 
with  normal  occti- 
pancy  of  less  than  6 
months  In  duration)  ... 

1.58 

For  comparison,  the  subsidized  rates 
being  replaced  by  the  preceding  rates 
are  as  follows: 


Type  of  structure 

Rates  per  year 
per  $100  cov- 
erage on 

Stmc- 
ture 

Con- 
tents 

(1)  Residential 

$0.60 
.70 

$0.70 

(2)  All  other  (Including 
hotels  and  motels 
with  normal  occu- 
pancy of  less  than  6 
months  in  duration)  ... 

1.40 

The  increase  is  balanced  between  the 
provisions  of  the  statute  for  chargeable 
rates  that  are  less  than  actuarial  rates, 
consistent  with  the  objective  of  making 
flood  insurance  available  at  reasonable 
rates  so  as  to  encourage  prospective 
insureds  to  purchase  flood  insurance, 
and  the  need  to  decrease  the  subsidy. 

The  projected  average  annual 
premium  for  subsidized  policies  using 
the  revised  chargeable  rates  and 
purchasing  1995  amounts  of  insurance 
is  $441.00,  a  $40.00  increase  over  the 
present  average.  Despite  this  increase, 
the  new  rates  produce  only  an  estimated 
39  percent  of  the  premium  that  would 
have  to  be  charged  if  these  policies  were 
actuarially  rated  (i.e.,  not  subsidized). 

National  Environmental  Policy  Act 

Pursuant  to  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1969,  42  U.S.C.  4371  et  seq.,  and  the 
implementing  regulations  of  the  Council 
on  Environmental  Quality,  40  CFR  parts 
1500-1508,  FEMA  prepared  an 
environmental  assessment  for  this  rule. 
The  assessment  concludes  that  there 
will  be  no  significant  impact  on  the 
hiunan  environment  as  a  result  of  the 
issuance  of  the  proposed  rule.  This  final 
rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  Envirorunental 


Impact  Statement  has  not  been 
prepared.  Copies  of  the  environmental 
assessment  are  available  for  inspection 
through  the  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency,  room 
840,  500  C  Street  SVV.,  Washington,  DC 
20472. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  as  defined  under 
Executive  Ch-der  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735,  October  4, 1993.  To  the 
extent  possible,  this  rule  adheres  to  the 
principles  of  regulation  as  set  forth  in 
Executive  Order  12866.  This  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  and  is  therefore  not 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  Civil  Justice  Reform. 

List  of  Subjects  in  44  CFR  Part  61 

Flood  insiuance. 

Accordingly,  44  CFR  part  61  is 
amended  as  follows: 

PART  61—  INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943.  3  CFR.  1978  Comp.,  p.  329:  E.O. 
12127  of  Mar.  31,  1979.  44  FR  19367.  3  CFR. 
1979  Comp.,  p.  376. 

2.  Section  61.9  is  revised  to  read  as 
follows: 

§  61 .9    Establisliment  of  chargeable  rates. 

(a)  Pursuant  to  section  1308  of  the 
Act,  chargeable  rates  per  year  per  $100 
of  flood  insurance  are  established  as 
follows  for  all  areas  designated  by  the 
Administrator  under  part  64  of  this 
subchapter  for  the  offering  of  flood 
insurance. 


Rates  for  New  and  Renewal 
Policies 


Type  ol  structure 

Rates  per  year 
per  $100  cov- 
erage on 

Struc 
ture 

Con 
tents 

(1)  Residential 

$0  68 
79 

$0.79 

(2)  All  other  (including 
hotels  and  motels 
with  normal  occu- 
pancy of  less  than  6 
months  in  duration  .... 

1.58 

(b)  The  contents  rate  shall  be  based 
upon  the  use  of  the  individual  premises 
for  which  contents  coverage  is 
purchased. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  'Flood  Insurance  "). 
Dated:  February  27. 1996. 
Elaine  A.  McReynolds, 
Administrator,  Federal  Insurance 
Administration. 
IFR  Doc.  96-4930  Filed  3-1-96;  8:45  am) 
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DEPARTMENT  OP  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

P.D.010496B] 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 
Adjustments 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Fishery  closure;  catch  limit 

adjustment. 

SUMMARY:  As  of  February  25.  1996. 
reported  recreational  fishery  landings  of 
Atlantic  bluefin  tuna  (ABT)  larger  than 
73  inches  (185  cm)  totalled  3.7  metric 
tons  (mt).  The  annual  quota  allocated  to 
recreational  catch  of  large  medium  and 
giant  ABT  is  4  mt.  Therefore,  landing 
large  medium  and  giant  ABT  under  the 
Angling  category  is  prohibited  effective 
at  11:30  p.m.  on  February  28.  1996.  This 
action  is  being  taken  to  prevent 
overharvest  of  this  category.  In  addition, 
the  daily  catch  limit  for  ABT  is  adjusted 
to  one  fish  per  vessel,  which  may  be 
from  the  .school,  large  school,  or  small 
medium  size  class.  This  action  is  being 
taken  to  lengthen  the  fishing  season  and 
ensure  reasonable  fishing  opportunities 
in  all  geographic  areas. 
EFFECTIVE  DATES:  The  closure  is  effective 
11:30  p.m.,  local  time.  February  28. 
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1996,  through  December  31, 1996,  or 
until  the  effective  date  of  any  future 
adjustment,  which  will  be  published  in 
the  Federal  Register.  The  daily  catch 
limit  adjustment  is  effective  11:30  p.m., 
local  time,  March  11, 1996,  through 
December  31, 1996,  or  until  the  effective 
date  of  any  fiiture  adjustment,  which 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hogarth,  301-713-2347. 
SUPPLBMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 

Implementing  regulations  for  the 
Atlantic  tima  fisheries  at  50  CFR  285.22 
provide  for  a  total  annual  quota  of  4  mt 
of  large  medium  and  giant  ABT  to  be 
harvested  from  the  regulatory  area  by 
vessels  [)ennitted  in  the  Angling 
category  or  the  Charter/Headboat 
category.  NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
applicable  to  any  period. 

As  of  February  25, 1996,  reported 
recreational  fishery  landings  of  Atlantic 
bluefin  tuna  (ABT)  larger  than  73  inches 
(185  cm)  totaled  3.7  metric  tons  (mt). 
Information  on  fishing  effort  available  to 
NMFS  indicates  that  the  remaining 
quota  is  likely  to  be  taken  within  the 
next  few  days.  Therefore,  fishing  for, 
retention.  possessi|ng,  or  landing  large 
medium  or  giant  ABT  by  vessels  in  the 
Angling  category  or  Charter/Headboat 
category  must  cease  at  11:30  p.m.,  local 
time,  February  28, 1996.  This  action  is 
to  prevent  overharvest  of  the  quota 
established  for  this  category. 
Recreational  anglers  may  continue  to 
fish  for  large  medium  and  giant  ABT 
under  the  NMFS  tag  and  release 
program  (§  285.27). 

The  Angling  category  fishery  for 
school,  large  school,  and  small  medium 
size  ABT  remains  open.  Implementing 
regulations  for  the  Atlantic  tuna 
fisheries  at  §  285.24  allow  for  inseason 
adjustments  to  the  daily  catch  limits  in 
order  to  lengthen  the  fishing  season  and 
ensure  reasonable  fishing  opportunities 
for  all  geographic  areas.  The  Assistant 
Administrator  for  Fisheries,  NOAA,  may 
increase  or  reduce  the  per  angler  catch 
limit  for  any  size  class  bluefin  tuna  or 
may  change  the  per  angler  limit  to  a  per 
boat  limit  or  a  per  boat  limit  to  a  per 
angler  limit. 

Based  on  a  review  of  daily  landing 
trends,  availability  of  ABT  on  the 


fishing  grounds,  and  anticipated  fishing 
effort,  the  daily  catch  limit  is  adjusted 
as  follows:  No  jnore  than  one  bluefin 
tuna  may  be  retained  each  day  per 
Angling  category  vessel,  which  may  be 
from  the  school,  large  school,  or  small 
medium  size  class.  Notice  of 
adjustments  must  be  published  at  least 
5  calendar  days  prior  to  a  change  in 
daily  catch  limit  becoming  effective. 
Therefore,  the  catch  limit  adjustment 
shall  take  effect  at  11:30  p.m.,  local  time 
on  March  11,  1996. 

Subsequent  adjustments  to  the  daily 
catch  limit,  if  any,  shall  be  announced 
through  publication  in  the  Federal 
Register.  Charter/Headboat  and  General 
category  vessels,  when  engaged  in 
recreational  fishing  for  school  ABT,  are 
subject  to  the  same  rules  as  Angling 
category  vessels. 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  February  27, 1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  96-^876  Filed  2-27-96;  4:44  pm] 
BILUNG  CODE  3S1&-22-F 


50  CFR  Part  290 

[Docket  No.  960221042-6042-01;  I.D. 
12219SB] 

RIN  0648-A159 

Fishery  Marketing  Cooperatives; 
issuance  of  Cease  and  Desist  Orders; 
Removal  of  Regulation 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  amends  the  Code  of 
Federal  Regulations  (CFR)  to  remove  a 
regulation  that  is  no  longer  needed 
concerning  the  issuance  of  cease  and 
desist  orders  to  associations  of  aquatic 
products.  This  action  is  consistent  with 
the  President's  Regulatory  Reform 
Initiative. 

EFFECTIVE  DATE:  March  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  C.  Morehead,  (301)713-2358. 
SUPPLEMENTARY  INFORMATION:  On  March 
4, 1995,  as  part  of  the  President's 
Regulatory  Reform  Initiative,  the 
President  directed  agencies  to  conduct  a 
page-by-page  review  of  all  regulations 


and  eliminate  of  revise  those  that  are 
outdated  or  otherwise  in  need  of  reform. 
After  conducting  a  review  of  50  CFR 
part  290,  it  was  determined  that  it  was 
no  longer  heeded  and  could  be 
removed. 

Part  290  of  title  50  CFR  provides  a 
remedy  under  the  authority  of  The  Act 
of  June  25, 1934(48  Stat.  1213)  (Act), 
whereby  an  association  of  producers  of 
aquatic  products  (association) 
authorized  by  the  Act  may  be  ordered 
by  the  Secretary  of  Commerce 
(Secretary)  to  cease  and  desist  from 
monopolizing  or  restraining  trade  to 
such  an  extent  the  price  of  any  aquatic 
product  is  unduly  enhanced.  The 
regulation  provides  for  a  proceeding 
initiated  by  the  filing  of  a  complaint 
against  an  association  with  the 
Secretary.  Since  the  establishment  of 
NOAA  25  years  ago  under 
Reorganization  Plan  No.  4  of  1970  (84 
Stat.  2090),  no  such  complaints  have 
been  filed  and  NMFS  is  unaware  of  any 
such  complaints  that  may  be  filed. 
Therefore,  50  CFR  part  290  is  no  longer 
needed  and  is  being  removed. 

Classification 

Because  this  rule  merely  removes  a 
regulation  that  is  no  longer  necessary, 
no  useful  purpose  would  be  served  by 
providing  prior  notice  and  opportunity 
for  public  comment.  Accordingly,  under 
5  U.S.C.553(b)(3)(B),  for  good  cause,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA)  finds  that  it  is  unnecessary 
to  provide  prior  notice  and  an 
opportunity  for  public  comment  for  this 
rule.  Also,  because  this  rule  merely 
removes,  a  regulation  that  is  no  longer 
needed,  the  AA  finds  that  no  useful 
purpose  would  be  served  by  delaying 
the  rule's  effective  date  for  30  days. 
Therefore,  this  rule  is  made  effective 
upon  publication. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purpose  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  290 

Administrative  practice  and 
procedure.  Antitrust,  Cooperatives, 
Fisheries 

Dated:  February  26, 1996^ 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  under  the  authority  of  70  Stat. 
1121,  as  amended;  16  U.S.C.  742  (c),  as 
amended;  and  Reorganization  No.  4  of 
1970,  50  CFR  part  290  is  removed  and 
Subchapter  J  is  vacated. 
IFR  Doc.  96-4841  Filed  3-1-96;  8:45  am] 

BILUNQ  CODE  3S10-22-F 


Proposed  Rules 


Federal  Register 

Vol.  61.  No.  43 
Monday,  March  4.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  916  and  917 

[Docket  No.  FV9&-916-5-PR] 

Nectarines  and  Peaches  Grown  in 
California;  Relaxation  of  Quality 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
relax,  for  the  1996  season  only,  the 
quality  requirements  for  California 
nectarines  and  peaches.  This  proposal 
would  establish  a  California  Tree  Fruit 
Agreement  (CTFA)  Utility  quality 
requirement.  California  nectarines  and 
peaches  are  currently  subject  to  a 
minimum  requirement  of  a  modified 
U.S.  No.  1  grade.  Tl\e  CTFA  Utility 
quality  requirement  would  be  the  same 
as  a  U.S.  No.  2  except  that  misshapened 
fruit  and  fruit  with  serious  damage  due 
to  scarring  would  be  permitted.  This 
proposed  rule  would  also  require  that 
containers  of  nectarines  and  peaches 
meeting  the  CTFA  Utility  quality 
requirement  be  clearly  marked  "CTFA 
Utility."  This  proposed  rule  is  intended 
to  allow  more  nectarines  and  peaches 
into  fresh  market  channels. 
DATES:  Comments  must  be  received  by 
April  3, 1996. 

ADDRESSES:  Interested  persons  are 
Invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Cle.rk, 
Fruit  and  Vegetable  Division,  AMS, 
*  USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Johnson,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2861;  or  Terry 
Vawter,  Marketing  Specialist,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California,  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  Nos. 
916  and  917  (7  CFR  Parts  916  and  917] 
regulating  the  handling  of  nectarines 
and  peaches  grown  in  California, 
hereinafter  referred  to  as  the  orders.  The 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  confiict  with  this  rule. 

The  A*t  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 


Administrator  of  the  Agrimlturai 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  lo  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and  , 

compatibility. 

There  are  about  300  California 
nectarine  and  peach  handlers  subject  to 
regulation  under  the  orders  covering 
nectarines  and  peaches  grown  in 
California,  and  about  1,800  producers  of 
these  huits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  |13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  S5. 000.000.  A 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Department  is  proposing  to 
establish,  for  the  1996  season  only,  a 
California  Tree  Fruit  Agreement  (CTFA) 
Utility  quality  requirement  and  a 
container  marking  requirement  for 
shipments  of  fruit  meeting  CTFA 
Utility.  . 

Minimum  grade  requirements  for 
fresh  nectarines  and  peaches  grown  in 
California  are  in  effect  under  §  916.356 
and  §917.459,  respectively.  This  rule 
would  amend  §§916.3.';fi  and  917  459 
by  revising  paragraph  (a)(1)  under  each 
section,  to  permit  shipments  of  fruit 
meeting  CTFA  Utility.  CTFA  Utility 
quality  requirements  arc  the  same  as  the 
U.S.  No.  2  grade  requirements  .ns  s«!l 
forth  in  the  U.S.  Standards  lor  Grades  of 
Nectarines  |7  CFR  51.3145  through 
51.31601  and  the  U.S.  Standards  for 
Grades  of  Peaches  1 7  CFR  51.1210 
through  51.12231.  except  that 
misshapened  fruit  and  fruit  with  serious 
damage  due  to  scarring  would  Ik* 
permitted.  All  other  applicable  size  and 
maturity  requirements  would  remain  in 
effect.  CTFA  Utility  fruit  would  be 
inspected  by  the  Federal-Slate 
Inspet:tion  Service  as  meeting  the  CTFA 
Utility  quality  requirements.  CTF;\ 
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Utility  hoiit  would  be  subject  to 
assessment  and  all  other  requirements 
of  the  orders.  This  rule  would  also 
amend  §§916.350  and  917.442  by 
adding  a  paragraph  to  each  section  to 
specify  that  each  package  or  container  of 
nectarines  and  peaches  shipped, 
meeting  the  requirements  of  the  newly 
established  CTFA  Utihty  quality 
requirements,  must  be  conspicuously 
marked  with  the  words  "CTFA  Utility". 

Shipments  of  California  nectarines 
and  peaches  are  subject  to  minimum 
grade,  size,  and  maturity  requirements 
under  the  provisions  of  Federal 
Marketing  Orders  916  (section  916.356) 
diuing  the  period  April  1  through 
October  31  each  year  and  917  (section 
917.459)  during  the  period  April  1 
through  November  23  each  year. 
Currently,  nectarine  shipments  are 
required  to  meet  the  requirements  of 
U.S.  No.  1  except  less  scarring  is 
permitted  than  the  U.S.  No.  1  Grade  but 
the  tolerance  for  fhiit  not  well  formed 
is  greater  than  the  U.S.  No.  1  Grade. 
ENffierent  minimum  size  requirements 
are  in  effect  for  different  groupings  of 
nectarine  varieties.  Currently  peach 
shipments  are  required  to  meet  the 
requirements  of  U.S.  No.  1  Grade  except 
there  is  an  additional  tolerance  for  fruit 
damage  caused  by  open  sutures.  Also, 
diffierent  minimum  size  requirements 
are  in  effect  for  different  groupings  of 
peach  varieties.  Both  the  nectarine  ^nd 
peach  regulations  allow  the  shipment  of 
fruit  one  size  smaller  than  the  specified 
minimum  if  the  fruit  meets  higher 
maturity  requirements.  Both  nectarine 
and  peach  shipments  are  subject  to 
container,  pack,  and  container  marking 
requirements. 

Prior  to  the  1995  shipping  season  the 
Nectarine  Administrative  and  Peach 
Commodity  Committees  (Committees) 
considered  recommending  a  change  in 
the  nectarine  and  peach  regulations  to 
allow  a  utility  grade  for  these  fruits 
(Utihty  grade  is  a  lower  quality  fruit 
than  U.S.  No.  1).  During  the  1995 
season,  changes  were  made  to  allow  use 
of  the  utility  grade  for  CaUfornia  plums 
which  are  regulated  under  a  State 
program.  The  plum  utility  grade  was 
based  on  the  California  Agricultural 
Code  requirements.  The  Committees 
voted  not  to  recommend  a  utility  grade 
for  nectarines  and  peaches  in  the  1995 
season.  The  Committees  did,  however, 
hire  Dr.  Dennis  Nef,  California  State 
University,  Fresno,  to  conduct  a 
research  project  to  study  the  impact  of 
a  utility  grade  for  nectarines  and 
peaches.  The  Committees  also  believed 
that  the  industry  experiences  from  the 
plum  utility  grade  would  be  helpful  in 
making  future  recommendations  for  a 
utility  grade  for  nectarines  and  peaches. 


The  report  prepared  by  Dr.  Nef  was 
presented  to  the  Nectarine  and  Peach 
Grade  and  Size  Subcommittees  in 
October  1995.  The  report  found  that 
about  22  percent  of  the  peaches  sampled 
in  packinghouse  cull  bins  in  1995 
would  have  met  California  agricultural 
code  requirements.  Of  the  nectarines 
sampled  from  packinghouse  culls  in 
that  year,  about  6  percent  would  have 
met  California  agricultural  code 
requirements  and  an  additional  14 
percent  failed  marketing  order  quality 
requirements  but  would  have  met  U.S. 
No.  1  Grade  (as  indicated  previously, 
the  nectarine  grade  requirements  under 
the  marketing  order  permit  less  fruit 
scarring  than  allowed  under  U.S.  No.  1). 
The  report  pointed  out  that  these 
Hndings  were  based  on  a  crop  season 
which  was  marked  by  unusual  crop  and 
weather  conditions.  After  reviewing  the 
report,  the  nectarine  and  peach 
subcommittees  voted  to  not  recommend 
to  the  full  Committees  that  a  utility 
grade  be  implemented  in  1996  for 
nectarines  and  peaches  citing  the 
unusual  weather  conditions  that 
resulted  in  below  normal  crops.  They 
believed  that  Dr.  Nef  s  research  project 
should  be  continued  for  another  year  to 
allow  for  the  collection  of  data  based  on 
a  more  normal  year. 

On  November  29.  1995,  the 
Department  wrote  to  the  Committees 
recommending  that  a  utility  grade  be 
adopted  for  nectarines  and  peaches  for 
the  1996  season  beginning  April  1, 
1996.  These  Committees  met  on 
December  6-7, 1995.  to  discuss  possible 
implementation  of  a  utiUty  grade  for 
nectarines  and  peaches  for  the  1996 
season.  Committee  members  and  others 
in  attendance  at  the  meetings  expressed 
views  in  opposition  to  and  in  support  of 
implementing  a  utility  grade. 

Commenters  in  opposition  to  a  utility 
grade  for  nectarines  and  peaches  stated 
that  the  1995  season  was  not  a  normal 
season  for  plums,  nectarines,  or  peaches 
and  should  not  be  used  as  a  basis  for 
recommending  a  utility  grade.  They  also 
said  that  the  tree  fruit  industry  is  facing 
competition  in  both  domestic  and  in 
foreign  markets.  One  commenter  stated 
that  utility  grade  fruit  would  damage  the 
reputation  of  California-produced  tree 
fruit  and  another  stated  that  poor 
quality  California  plums  had  been 
shipped  to  Hong  Kong  last  year  and  thai 
these  plums  had  damaged  the 
reputation  of  California  plums.  One 
commenter  stated  that  allowing  a  utility 
grade  would  result  in  inspections  of 
fruit  which  only  serve  to  verify  that  the 
fruit  in  the  container  is  poor  quality. 
Others  stated  that  lower  quality  fruit  is 
not  wasted  and  may  be  used  for  cattle 
feed.  Another  stated  that  the  results  of 


the  recent  grower  referendum  indicated 
support  for  the  continuation  of  the 
program  and  the  continuation  of  the 
quality  standards. 

One  commenter  in  support  of  a  utility 
grade  for  nectarines  stated  that  the 
implementation  of  a  utility  grade  for 
plums  in  1995  resulted  in  a  $10  million 
increase  in  plum  grower  revenue. 
Commenters  noted  that  less  than  10 
percent  of  the  plum  pack  was  utility 
grade.  One  commenter  stated  that  while 
less  than  one  percent  of  his 
organization's  plum  pack  was  utility 
grade,  this  lower  grade  should  be 
available  for  use  by  nectarine  and  peach 
handlers  if  a  market  exists.  Others 
commented  that  the  Department  had 
recommended  a  utility  grade  for 
nectarines  and  peaches  for  one  year 
only— 1996. 

Data  on  recent  production  of 
California  nectarines  and  peaches  in 
relation  to  season  average  producer 
prices  appears  to  indicate  that  lesser 
quality  fruit  could  be  marketed 
successfully  without  interfering  with 
sales  of  higher  quality  fruit.  The  limited 
quantity  expected  to  be  available  would 
be  expected  to  have  a  minimal  effect  on 
consumer  purchases  and  season  average 
producer  prices  for  California  nectarines 
and  peaches.  Sales  of  lesser  quality  fruit 
to  a  niche  market  could  increase 
producer  revenue  and  promote 
consumer  satisfaction. 

The  Department's  proposal  to 
implement  the  "CTFA  Utility"  quality 
requirement  for  the  1996  season  would 
authorize  fruit  meeting  this  requirement 
to  be  shipped  to  market  and  provide 
actual  information  on  consumer  and 
retailer  acceptability  of  such  fruit.  This 
information  could  then  be  used  to 
supplement  information  collected  by  Dr. 
Nef  and  assist  the  respective  industries 
in  developing  their  quality  requirements 
for  the  1997  season. 

Based  on  the  foregoing,  the 
E)epartment  proposes  that  a  utility  grade 
for  nectarines  and  peaches  should  be 
implemented  on  an  experimental  basis 
for  the  1996  season.  The  Department 
proposes,  for  purposes  of  this 
regulation,  to  define  "CTFA  Utility"  to 
mean  fruit  which  meets  the 
requirements  of  U.S.  No.  2  Grade 
defined  in  the  United  States  Standards 
for  Grades  of  Nectarines  (7  CFR  51.3145 
through  51.3160)  and  the  United  States 
Standards  for  Grades  of  Peaches  (7  CFR 
51.1210  through  51.1223)  except  that 
misshapened  fruit  and  fruit  with  serious 
damage  due  to  scarring  would  be 
permitted. 

Committee  members  and  others  who 
commented  at  the  December  6-7 
Committee  meetings  indicated  that  a 
niche  market  may  exist  for  utility  grade 


fruit  and  that  the  opportunity  should  be 
made  available  to  market  lower  quality 
fruit  to  meet  demand.  This  proposal 
could  allow  more  fruit  to  be  marketed. 

In  order  to  prevent  confusion  in  the 
marketplace  and  to  clearly  differentiate 
shipments  of  "CTFA  Utility"  fruit  from 
better  quality  fruit,  this  proposal 
requires  that  containers  of  "CTFA 
Utility"  fruit  be  conspicuously  marked 
with  the  words  "CTFA  Utility".  In 
addition,  shipments  of  such  fruit  would 
be  required  to  meet  the  same  container, 
pack,  and  container  marking 
requirements  in  effect  for  shipments  of 
higher  quality  fruit. 

This  proposed  rule  reflects  the 
Department's  appraisal  of  the  need  to 
revise  the  quality  and  container 
requirements  for  California  nectarines 
and  peaches  as  specified.  The 
Department  believes  that  this  rule  may 
have  a  beneficial  impact  on  producers, 
handlers,  and  consumers  of  California 
nectarines  and  peaches. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
these  matters. 

List  of  Subjects 

7  CFR  Part  916 

Marketing  agreements,  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements,  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Parts  916  and  917  are 
proposed  to  be  amended  as  follows: 

PART  916— NECTARINES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  916  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  916.350  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§916.350    Callfomia  Nectarine  Container 
and  Pack  Regulatioa 

***** 

(d)  During  the  period  April  1  through 
October  31. 1996,  each  container  or 
package  when  packed  with  nectarines 
meeting  CTFA  Utility  requirements. 


shall  bear  the  words  "CTFA  Utility" 
marked  on  all  containers  and  packages, 
along  with  all  other  required  container 
markings,  in  letters  ofV*  inch  minimum 
height  on  the  principal  display  panel. 
Consumer  bags  or  packages  must  also  be 
clearly  marked  on  the  bag  or  package  as 
"CTFA  Utility"  along  with  other 
required  markings. 

3.  Section  916.356  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  91 6.356    California  Nectarine  GnKle  and 
Size  Regulation. 

(a)  *   *   *  ' 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  that  nectarines  2 
inches  in  diameter  or  smaller,  shall  not 
have  fairly  light  colored,  fairly  smooth 
scars  which  exceed  an  aggregate  area  of 
a  circle  Va  inch  in  diameter,  and 
nectarines  larger  than  2  inches  in 
diameter  shall  not  have  fairly  light 
colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  a  circle  V2 
inch  in  diameter:  Provided  further.  That 
an  additional  tolerance  of  25  percent 
shall  be  permitted  for  fruit  that  is  not 
well  formed  but  not  badly  misshapen. 
Provided  further,  that,  during  the  period 
April  1  through  October  31,  1996.  any 
handler  may  handle  nectarines  if  such 
nectarines  meet  CTFA  Utility  quality 
requirements.  The  term  CTFA  Utility 
means  nectarines  that  have  been 
inspected  by  the  Federal  or  Federal- 
State  Inspection  Service  and  meet  the 
requirements  of  the  U.S.  No.  2  grade  as 
defined  in  the  United  States  Standards 
for  Grades  of  Nectarines  |7  CFR  51.3145 
through  51.3160],  except  that 
misshapened  fhiit  and  fhiit  with  serious 
damage  due  to  scarring  would  be 
permitted.  The  Federal  or  Federal-State 
Inspection  Service  shall  make  final 
determinations  on  maturity  through  the 
use  of  color  guides  or  such  other  tests 
as  determined  appropriate  by  the 
inspection  agency. 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  917.442  is  amended  by 
adding  and  reserving  a  new  paragraph 
(c)  and  adding  paragraph  (d)  to  read  as 
follows: 

§  91 7.442    California  Peach  Container  and 
Pack  Regulation. 


(d)  During  the  period  April  1  through 
November  23,  1996,  each  container  or 
package  when  packed  with  peaches 
meeting  CTFA  Utility  requirements, 
shall  bear  the  words  "CTFA  Utility" 
marked  on  all  containers  and  packages, 
along  with  all  other  required  container 
markings,  in  letters  of  V«  inch  minimum 
height  on  the  principal  display  panel. 
Additional  consumer  bags  or  packages 
niu.st  also  be  clearly  marked  on  the  bag 
or  package  as  "CTFA  Utility"  along  with 
other  required  markings. 

3.  Section  917.459  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§917.459    Callfomia  Peach  Grade  and  Size 
Regulation. 

(a)*   *   * 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  peaches  unless  such 
peaches  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  that  an  additional 
25  percent  tolerance  shall  be  permitted 
for  fruit  with  open  sutures  which  are 
damaged,  but  not  seriously  damaged. 
Provided,  that,  during  the  period  April 
1  through  November  23,  1996.  any 
handler  may  handle  peaches  if  such 
peaches  meet  CTFA  Utility  quality 
requirements.  The  term  CTFA  Utility 
means  peaches  that  have  been  inspected 
by  the  Federal  or  Federal  State 
Inspection  Service  and  meet  the 
requirements  of  the  U.S.  No.  2  grade  as 
defined  in  the  United  States  Standards 
for  Grades  of  Peaches  (7  CFR  51.1210 
through  51.12231.  except  that 
misshapened  fruit  and  fruit  with  serious 
damage  due  to  scarring  would  be 
permitted.  The  Federal  or  Federal-State 
inspection  Service  shall  make  final 
determinations  on  maturity  through  the 
use  of  color  chips  or  other  tests  as 
determined  appropriate  by  the 
insp>ection  agency. 
•        •        •        *         • 

Dated:  Februan'  26.  1996. 
Sharon  Homer  Lauritsen, 

Deputy  Director.  Fniit  and  Vegetable  Division 
|FR  Dtic.  96-^871  Filed  .-J-l-gfi:  8:45  am) 
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action:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tlie  Coast  Guard  proposes  to 
establish  a  permanent  special  local 
regulation  for  the  World's  Fastest 
Lobster  Boat  Race.  The  event  will  be 
held  annually  on  the  observed 
Independence  Day  in  the  waters  of 
Moosabec  Reach,  Jonesport,  ME.  This 
regulation  is  needed  to  protect  the 
boating  public  from  the  iuzards 
associated  with  high  spee^spowerboat 
radBg  in  confined  waters. 
DATES:  Comments  must  be  received  on 
or  before  May  3. 1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Cocunander  (b).  First  Coast 
Guard  District,  Captain  John  Foster 
WiUiams  Federal  Building,  408  Atlantic 
Ave.,  Boston,  MA  02110-3350,  or  may 
be  hand  delivered  to  Room  428  at  the 
same  address,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
fisderal  hoUdays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (jg)  B.M.  Algeo,  Chief,  . 
Boating  A^irs  Branch,  First  Coast 
Guard  District,  (617)  223-8311. 

SUPPLEMENTARY  INFORMATION: 

Request  fior  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CC3X)l-95-168),  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  8^/^"  x  11"  unboimd 
format  svutable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  boimd  material  is 
requested.  Persons  requesting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  pubUc  hearing.  Persons  may 
request  a  pubUc  hearing  by  writing  to 
Commander  (b).  First  Coast  Guard 
District  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
^e  Coast  Guard  wiU  hold  a  pubUc 
hearing  at  a  time  and  place  announced 
by  a  later-notice  in  the  Federal  Register. 


Discussion  of  Proposed  Amendments 

The  World's  Fastest  Lobsterboat  Race 
is  a  local,  traditional  event  that  has  been 
held  for  many  years  in  Jonesport,  ME.  In 
the  past,  the  Coast  Guard  has 
promulgated  individual  regulations  for 
each  year's  nmning  of  the  race.  Given 
the  recurring  nature  of  the  event,  the 
Coast  Guard  desires  to  establish  a 
permanent  regulation  for  this  event.  The 
proposed  regulation  would  establish  a 
regulated  area  on  Moosabec  Reach  and 
would  provide  specific  guidance  to 
control  vessel  movement  during  the 
race. 

This  event  includes  up  to  60  power- 
driven  lobster  boats  competing  in  heats 
on  a  marked  course  at  speeds 
approaching  25  m.p.h.  The  Coast  Guard 
will  assign  a  patrol  to  the  event,  and  the 
race  course  will  be  marked.  However, 
due  to  the  speed,  large  wakes,  and 
proximity  of  the  participating  vessels,  it 
is  necessary  to  establish  a  special  local 
regulation  to  control  spectator  and 
commercial  vessel  movement  within 
this  confined  area.  Spectator  craft  are 
authorized  to  watch  the  race  from  any 
area  as  long  as  they  remain  outside  the 
designated  regulated  area. 

The  proposed  section  will  be  effective 
annually  on  the  observed  Independence 
Day  holiday  or  as  published  in  a  Coast 
Guard  Notice  to  Mariners.  A  rain  date 
may  be  established  and  annoimced  in  a 
Coast  Guard  Notice  to  Mariners.  In 
emergency  situations,  the  Coast  Guard 
patrol  commander  may  estabUsh  escort 
procedures  for  vessels  requiring  transit 
through  the  regulated  area. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procediues  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  limited  duration  of  the 
race,  the  extensive  advisories  that  will 
be  made  to  the  affected  maritime 
community,  and  the  minimal 
restrictions  the  regulation  places  on 
vessel  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
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must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independentiy  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federaUsm  impUcations 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  proposal 
and  concluded  that,  imder  paragraph 
2.B.2.e.34(h)  of  COMDTINST  16475.1B 
(as  revised  by  59  FR  38654,  July  29, 
1994),  this  proposal  is  a  regulation 
issued  in  conjimction  with  an  annually 
issued  regatta  or  marine  parade  permit 
and  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
reqiiirements.  Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority.  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  permanent  section,  §  100.110,  is 
added  to  read  as  follows: 

§100.110   World's  Pasteet  Lobster  Boat 
Race,  Jonesport,  ME. 

(a)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  Moosabec  Reach 
within  the  following  points  (NAD  83): 


Latitude 

Longitude 

44*3  r36' 

N 

067°36'54' 

W 

44°31'48' 

N 

067°34'42' 

W 

44°31'36' 

N 

067''34'42' 

W 

44°31'18' 

N 

067'36'54' 

W 

UMI 


(b)  Special  local  regulations.  (1)  The 
Coast  Guard  patrol  commander  may 
delay,  modify,  or  cancel  the  race  as 
conditions  or  circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  encountering  emergencies 
which  require  transit  through  the 
regulated  area  should  contact  the  Coast 
Guard  patrol  commander  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard  designated  escort. 

(4)  All  persons  and  vessels  shall 
comply  with  "the  instructions  of  the  on- 
scene  Coast  Guard  patrol  commander. 
On-scene  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
hearing  five  or  more  short  blasts  from  a 
U.S.  Coast  Guard  vessel,  the  operator  of 
a  vessel  shall  proceed  as  directed. 
Members  of  the  Coast  Guard  Auxiliary 
will  also  be  present  to  inform  vessel 
operators  of  this  regulation  and  other 
applicable  laws. 

(c)  Effective  period.  This  .section  is  in 
effect  from  10  a.m.  to  1  p.m.  annually 
on  the  observed  Independence  Day 
holiday,  unless  otherwise  specified  in  a 
Coast  Guard  Notice  to  Mariners. 

Dated:  February  20,  1996. 
J.L.  Linnon, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
|FR  Doc.  96-4919  Filed  3-1-96;  8:45  ami 
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33  CFR  Part  100 
[CGD  09-95-017] 
RIN2115-AE46 

Special  Local  Regulation;  Detroit 
Grand  Prix,  Detroit  River,  Reming 
Channel  and  Scott  Middle  Ground,  Ml 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  termination. 

SUMMARY:  This  rulemaking  project  was 
initiated  to  adopt  regulations  requiring 
a  "NO  STOPPING  ZONE"  in  the 
Fleming  Channel,  and  a  "CAUTION 
AREA"  in  the  Scott  Middle  Ground  of 
the  Detroit  River  during  the  annual 
Detroit  Grand  Prix  held  on  Belle  Isle. 
The  project  is  no  longer  necessary  due 


to  a  further  review  of  the  event  by  the 
Coast  Guard  that  determined  mariners 
observing  the  Inland  Navigation  Rules 
will  be  able  to  safely  watch  the  event. 
The  Coast  Guard  is  therefore 
terminating  further  rulemaking  under 
docket  number  CGD09-95-01;. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yunker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation 
Branch,  1240  East  Ninth  Street. 
Cleveland.  Ohio  44199-2060,  (216)  522- 
3990. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  July  26. 1995.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  entitled  Special  Local 
Regulation;  Detroit  Grand  Prix,  Detroit 
River,  Fleming  Channel  and  Scott 
Middle  Ground,  MI  in  the  Federal 
Register  (60  FR  18291).  The  deadline  for 
the  submission  of  conmients  was 
September  25,  1995.  The  Coast  Guard 
received  one  comment  on  the  proposal 
The  proposal  recommended  both  the 
"NO-STOPPING  ZONE"  and 
"CAUTION  AREA"  be  made  into 
anchorage  areas.  The  recommended  size 
of  the  anchorage  area  in  the  Srott 
Middle  Ground  would  also  be  greatly 
decreased.  Further  review  of  the  event's 
history  was  conducted  by  Coast  Guard 
Group  Detroit  and  Coast  Guard  Station 
Belle  Isle.  It  was  determined  that  no 
regulated  areas  are  required  for  this 
event.  Mariners  will  be  able  to  safely 
watch  the  event  while  adhering  to  the 
Inland  Navigation  Rules.  Regulations 
were  first  written  for  this  event  in  1992. 
The  event  was  expected  to  draw  an 
estimated  2000  spectator  craft  which 
could  pose  hazards  to  navigation  in  the 
area.  A  lange  number  of  spectator  craft 
has  not  been  encountered  during  the 
event  due  to  the  poor  visibility  of  the 
event  from  the  water.  Because  there  is 
no  further  need  for  regulations  durint^ 
the  Detroit  Grand  Prix,  the  Coast  Guard 
is  terminating  further  rulemaking  tmder 
docket  number  CGDn9-95-01 7. 

Dated:  February  15.  1MM6 
G.  F.  Woolever, 

Bear  Admiral,  U.S  (^oast  Guard.  Commander. 
iSinth  Coast  Guard  District. 
|FR  Doc.  96-4921  Filfd  :J-1-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123,  403,  and  501 
[FRL-5432-8] 

National  Pollutant  Discharge 
Elimination  System  Pennit  Application 
Requirentents  for  Publicly  Owned 
Treatment  Works  artd  Other  Treatment 
Works  Treating  Domestic  Sewage 

AGENCY:  Environmental  Protection 

Agency. 

ACTtON:  Extension  of  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  that  the  public 
comment  period  for  the  National 
Pollutant  Discharge  Elimination  Svstem 
(NPDES)  Permit  Application 
Requirements  for  Publicly  Owned 
Treatment  Works  and  Other  Treatment 
Works  treating  Domestic  Siewage 
proposed  rulemaking  (60  FR  fi2S4fi, 
December  6.  199.5)  will  be  extended 
from  Marrh  fi.  1996  to  March  29.1996 
due  to  the  effects  of  the  recent  Federal 
government  shutdown.  EPA  is 
proposing  to  revise  its  NPDhS  permit 
application  requirements  and  to  develop 
a  new  permit  application  form.  Form 
2A.  in  ordt-r  to  streamline  the  permit 
application  process  for  POTWs  and 
improve  the  quality  of  permits  issued  to 
those  facilities.  The  Agency  is  also 
proposing  pennit  application 
requirements  and  an  application  form. 
Form  25,  for  Treatment  Works  Treating 
Domestic  Sewage  to  provide  permit 
writers  with  the  information  necessary 
to  issue  effective  [)ermits  for  these 
facilities.  In  developinyj  these  proposed 
forms  and  appli(  ation  requirements,  the 
.^gencv  has  consulted  with  State  and 
municipal  representatives  and  has 
addressed  their  concerns.  .As  a  result. 
the  proposed  forms  and  applications 
would  minimize  the  burden  on 
permittees  and  permittinij  authorities 
and  result  in  greater  enxirnnmt'iitai 
protection  through  more  elfecti\e 
Ni^DES  permits. 

DATES:  In  order  to  be  r:onsidered. 
comments  must  be  ret.eived  on  or  before 
March  29.  1996. 

ADDRESSES:  Coiiiinonts  should  b»' 
addressed  to  Municipal  and  Sludge 
Application  Rule  Comment  Clerk,  Water 
Docket  Mr,-4ini;  United  Slates 
Environmental  Protection  .'Ngeix  v.  4i)l 
M  .Street  SW..  Washington.  IX;.  2()46(i. 
f.omnienters  are  also  requested  to 
submit  an  original  and  3  copies  of  their 
written  (  omments  as  wpil  .is  an  original 
and  ,1  copies  of  any  attachments, 
enclosures,  or  other  documents 
referenced  in  the  comments. 
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Commenters  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  All  comments  must  be 
postmarked  or  delivered  by  hand  by 
March  29, 1996.  No  facsimiles  (faxes) 
will  be  accepted. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  ow-docket@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comments  will  be 
transferred  into  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
(Eastern  time)  March  29, 1996.  EPA  is 
experimenting  with  electronic 
commenting,  therefore  commenters  may 
want  to  submit  both  electronic 
comments  and  duplicate  paper 
comments.  This  document  has  also  been 
placed  on  the  Internet  for  public  review 
and  downloading  at  the  following 
location:  gopher.epa.gov. 

FOR  FURTHER  INFORIHATION  CONTACT:  For 
information  on  Form  2A  and  municipal 
wastewater  permitting  issues  in  this 
notice,  contact  Robin  Danesi.  (202)  260- 
2991,  Permits  Division  (4203),  United 
States  Environmental  Protection 
Agency.  401  M  Street  S.W..  Washington, 
D.C.,  20460. 

For  information  on  Form  25  and 
sewage  sludge  permitting  issues  in  this 
notice,  contact  Wendy  Bell,  (202)  260- 
9534.  Permits  Division  (4203),  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W..  Washington, 
D.C.,  20460.  Copies  of  the  proposed 
rulemaking  can  be  obtained  from  the 
National  Center  for  Environmental 
Publications  and  Information, 
Cincinnati,  Ohio,  (800)  553-6847, 
document  number  833-Z-95-006. 

Dated:  February  26, 1996. 
Robert  Perciasepe, 

Assistant  Administrator  for  Water. 

[FR  Doc.  96-4831  Filed  3-1-96;  8:45  am! 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-15,  RM-8748] 

Radio  Broadcasting  Services;  Barron, 
Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Barron 
Broadcasting  Corporation  requesting  the 
allotment  of  Channel  256A  at  Barron, 
Wisconsin,  as  that  community's  first 
local  FM  broadcast  service.  Canadian 
concurrence  will  be  requested  for  this 
allotment  at  coordinates  45-24-00  and 
91-51-12. 

DATES:  Comments  must  be  filed  on  or 
before  April  22.  1996,  and  reply 
comments  on  or  before  May  7,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Steven  T. 
Moravec,  Barron  Broadcasting 
Corporation,  1407  Sumner  Street,  Suite 
200.  St.  Paul,  Minnesota  55116-2645. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-15,  adopted  Februar>'  5,  1996,  and 
released  February  28,  1996.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  96-4877  Filed  3-1-96;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  96-14,  RM-8746] 

Television  Broadcasting  Services; 
Memphis,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Cossitt 
Library  d/b/a  Memphis  Shelby  County 
Public  Library  seeking  the  allotment  of 
UHF  TV  Channel  56  to  Memphis, 
Tennessee,  and  its  reservation  for 
noncommercial  educational  use. 
Channel  *56  can  be  allotted  to  Memphis 
in  compliance  with  the  minimum 
distance  separation  requirements  of 
Sections  73.610  and  73.698  of  the 
Commission's  Rules  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  "56  are  35-08-58  and 
90-02-56.  Memphis  is  not  affected  by 
the  Commission's  temporary  freeze  on 
new  television  allotments  in  certain 
metropolitan  areas. 
DATES:  Comments  must  be  filed  on  or 
before  April  22, 1996,  and  reply 
comments  on  or  before  May  7,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Matthew  H.  McCormick, 
Reddy,  Begley  &  McCormick,  1001  22nd 
Street,  NW.,  Suite  350,  Washington,  DC 
20037  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-14,  adopted  February  5, 1996,  and 
released  February  28, 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  96-4875  Filed  3-1-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192. 193,  and  195 
[Docket  No.  P&-143] 
PIN  2137-AC74 

Periodic  Updates  to  the  Pipeline  Safety 
Regulations 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  NPRM  proposes  to 
update  the  references  to  voluntary 
specifications  and  standards  to  refiect 
more  recently  published  editions  of 
each  document.  Many  referenced 
standards  currently  cited  in  the  code  are 
outdated.  This  NPRM  would  enable 
pipeline  operators  to  utilize  current 
technology,  materials,  and  practices, 
thereby  reducing  costs  and  enhancing 
economic  growth.  This  is  consistent 
with  the  President's  goals  of  regulatory 
reinvention  and  improvement  of 
customer  service  to  the  American 
people.  In  addition,  this  NPRM 
proposes  to  eliminate  the  requirements 
for  odorization  of  hydrogen 
transmission  lines.  The  purpose  of  this 
proposal  is  to  eliminate  unnecessary 
regulatory  burdens  without 
compromising  safety. 
DATES:  Comments  to  this  NPRM  are  due 
on  or  before  April  3, 1996. 


ADDRESSES:  Written  comments 
regarding  this  NPRM  should  be  sent  to 
the  RSPA  dockets  office,  attention 
Verdell  Simpkins,  room  8421,  U.S. 
Department  of  Transportation,  400  7th 
Street  SW..  Washington.  DC.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918. 
regarding  the  subject  matter  of  this 
Notice;  or  the  Dockets  Unit.  (202)  366- 
4453.  for  copies  of  this  Notice  or  other 
material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  Reinvention  Initiative 

In  March  of  1995,  President  Clinton 
issued  a  memorandum  to  heads  of 
departments  and  agencies  calling  for  a 
review  of  all  agency  regulations  and 
elimination  or  revision  of  those  that  are 
outdated  or  in  need  of  reform.  The 
"Regulatory  Reinvention  Initiative" 
(RRI)  was  a  Presidential  directive 
requiring  Federal  regulatory  agencies, 
among  other  things,  to  conduct  a  page- 
by-page  review  of  all  agency  regulations, 
cutting  or  revising  those  that  were 
obsolete,  intrusive,  or  better  handled  by 
parties  other  than  the  Federal 
government  (i.e..  private  business.  State 
or  local  government). 

RSPA  has  reviewed  the  pipeline 
safety  regulations  and  is  making 
changes  and  revisions  where  deemed 
appropriate.  In  addition.  RSPA 
conducted  three  outreach  meetings  in 
1995  in  Dallas.  TX.  Lakewood  CO.  and 
Houston,  TX  in  support  of  the 
President's  goal  of  enhancing 
partnership  with  the  pipeline  industry. 
Comments  received  in  these  outreach 
meetings  and  in  the  RRI  docket  have 
resulted  in  the  proposals  in  this  NPRM. 

Incorporations  by  Reference 

RSPA  has  reviewed  the  voluntary 
consensus  standards  currently  referred 
to  in  the  pipeline  safety  regulations  and 
in  its  appendices,  and  proposes  to 
update  the  various  voluntary  consensus 
standards  that  are  cited  throughout  49 
CFR  Parts  192.  193.  and  195.  The 
respective  organizations  responsible  for 
producing  these  standards  often  update 
or  revise  them  to  better  suit  the  needs 
of  changing  pipeline  systems. 

, Parts  192.  193,  and  195  incorporate  by 
reference  all  or  portions  of  over  40 
different  documents  or  their  equivalent 
containing  practices,  codes,  standards, 
and  specifications  developed  and 
published  by  technical  organizations, 
including  the  American  Petroleum 
Institute.  American  Gas  As.sociation. 
American  Society  of  Mechanii:al 
Engineers.  American  Society  of  Civil 
Engineers.  American  Concrete  Institute, 


American  Society  of  Testing  and 
Materials.  International  Conference  of 
Building  Officials,  Manufacturers 
Standardization  Society  of  the  Valve 
and  Fittings  Industry ,  and  National  Fire 
Protection  Agency.  Many  of  the  editions 
currently  referenced  art;  now  out  of 
print  or  obsolete  I^fer  published 
editions  of  these  documents  utilize  or 
focus  on  up-to-date  technology  Pipeline 
operators  could  be  unnecessarily 
burdened  with  design  and  construrlion 
requirements  that  are  referred  to  in 
earlier  editions. 

To  avoid  these  burdens  and  allow 
operators  to  t)enefit  from  various 
technological  improvements  in 
materials  and  methods,  this  NPRM 
proposes  to  update  referenres  to  these 
outdated  documents  where  the  latest 
editions  have  been  reviewed  and 
accepted  by  OPS.  The  later  editions 
referenced  are  set  forth  by  name  and 
date  in  the  proposed  amendments  to 
appendices  A  and  B  of  Part  192. 
appendix  A  of  Part  193.  and  Part  195 
(§  195.3).  The  order  and  appearance  in 
the  CFR  of  the  consensus  standards 
would  remain  unchanged.  Only  the  year 
representing  the  edition  of  the 
document  would  be  revised.  In  addition 
to  the  proposed  incorporating  of  current 
standards,  some  minor  conforming 
amendments  are  also  proposed. 

The  address  for  the  American  So<.iety 
for  Testing  and  Materials  (ASTM)  has 
changed.  The  correct  address  is:  100 
Barr  Harbor  Drive.  Conshohocken.  PA. 
19428.  Parts  192  and  195  will  be 
amended  to  reflet:t  this  change. 

Se<:tion  192.63(a)(1)  would  be  revised 
to  refer  to  the  1995  edition  of  A.STM  D 
2513,  replacing  the  1987  edition. 

Section  192.189(c)  would  be  amended 
by  <.orrecting  the  referent:e  to  the 
National  Electric  Code.  The  "Cl" 
nomenclature  identifies  the  electrical 
code  committee  within  the  Aniorif  an 
National  Standards  Institute  (ANSI),  hut 
is  in  no  way  related  to  identifying  the 
code  itself  The  corrtnt  reference  is 
"ANSI/NFPA  70'".  and  would  be  so 
amended  under  the  proposed 
rulemaking. 

Requirement  to  Odorize  Hydrogen 
Transmission  Pipelines 

In  support  of  the  President's  goal  to 
eliminate  obsolete  and  unnecessary 
regulations.  RSPA  proposes  to  amend  49 
CFR  192.625  to  eliminate  the 
odorization  requirement  for  hydrogen 
transmission  lines  in  cases  where  the 
odorization  interfert^s  with  industrial 
end  uses.  Hydrogen  pipelines  that  uert; 
operating  without  an  odorant  before 
May  5.  1975,  are  already  exempt  (rum 
the  odorization  requirement. 
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The  requirement  to  odorize  hydrogen 
in  new  and  existing  hydrogen 
transmission  lines  that  do  not  fall  under 
this  "grandfather  clause"  may  impose 
unreasonable  costs  on  industry  without 
any  quantifiable  safety  benefit.  This  is 
because  odorization  renders  hydrogen, 
which  is  primarily  an  industrial  process 
feedstock,  unfit  for  its  uses  without 
expensive  deodorization.  RSPA 
recognized  that  problems  with  the 
odorization  requirements  could  be 
expected  to  occur  after  the 
"grandfijther"  date,  but  stated  that  it 
"*  *  *  prefers  to  address  these 
problems  on  an  individual  basis  in  the 
waiver  process."  40  FR  20279  at  20,280- 
281  (May  9, 1971). 

There  appears  to  be  no  advantage  to 
continuing  to  use  a  waiver  procedure. 
The  potential  advantages  of  odorization 
for  hydrogen  pipelines  appear  to  be 
negligible,  while  the  costs  to  industry 
for  removal  of  the  odorant  may  be 
unreasonably  large.  Also,  the  magnitude 
of  any  hazard  Grom  hydrogen  pipeline 
leaks  appear  to  be  small.  Hydrogen  is 
not  only  much  less  dense  than  air,  and 
thus  tends  to  dissipate  rapidly,  but  also 
has  relatively  low  energy  content  for  a 
given  volume  compared  to  natural  gas. 
bi  addition,  it  appears  that  the  ignition 
energy  of  hydrogen  is  so  low  that  even 
static  electricity  can  ignite  the  gas, 
making  a  build-up  of  gas  unlikely.  In 
addition,  hydrogen  is  not  generally  used 
as  a  fuel,  but  rather  as  an  industrial 
feedstock.  Odorization  renders 
hydrogen  unfit  for  most  of  its  industrial 
uses.  Odorant  can  poison  or  reduce  the 
reactivity  of  catalysts,  make  the  end 
product  unfit  for  the  purpose  for  which 
it  is  intended,  or  reduce  the  percentage 
completion  of  a  chemical  reaction.  This 
means  that  the  odorant  needs  to  be 
removed,  an  expensive  process,  prior  to 
its  use  in  manufacture. 

The  proposed  language  adds  a 
paragraph  to  Section  192.625  to  except 
from  odorization  requirements 
transmission  lines  if  the  gas  is  intended 
for  an  industrial  plant  using  hydrogen 
in  a  manufacturing  process. 

Rulemaking  Analyses  | 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  (0MB).  The  notice  is  also  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 


Executive  Order  12612 

The  proposed  rule  has  been  analyzed 
with  the  principles  and  criteria  in 
Executive  Order  12612  ("Federalism"), 
and  does  not  have  sufficient  federalism 
impacts  to  warrant  the  preparation  of  a 
federalism  assessment. 

Regulatory  Flexibility  Act 

Based  on  the  facts  available,  I  certify 
that  this  proposal  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  in  response  to  this  proposal. 

Paperwork  Reduction  Act 

The  cumulative  effect  of  the  proposals 
in  this  NPRM  will  be  no  change  in  the 
current  information  collection  burden 
requirements  for  gas,  hazardous  liquid, 
and  carbon  dioxide  pipeline  operators. 

List  of  Subjects 

49CFRPart  192 

Incorporation  by  reference.  Natural 
gas.  Pipeline  safety. 

49CFRPart  193 

Incorporation  by  reference.  Liquefied 
natural  gas  (LNG),  Pipeline  safety. 

49CFRPart  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Incorporation  by  reference.  Petroleum, 
Pipeline  safety. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  49  CFR  parts 
192, 193,  and  195  as  follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60101  et  seq.;  49  CFR 
1.53. 

2.  Paragraph  (a)(1)  of  §  192.63  would 
be  revised  to  read  as  follows: 

§192.63    Marking  Of  materials. 

(a)*   *   * 

(1)  As  prescribed  in  the  specification 
or  standard  to  which  it  was 
manufactured,  except  that  thermoplastic 
fitting  must  be  marked  in  accordance 
with  the  1995  edition  of  ASTM  D  2513; 
or 
***** 

3.  Paragraph  (c)  of  §  192.189  would  be 
revised  to  read  as  follows: 

§  1 92. 1 89    Vaults:  Drainage  and 
waterprooring. 

***** 

(c)  Electrical  equipment  in  vaults 
must  conform  to  the  applicable 


requirements  of  Class  1,  Group  D,  of  the 
National  Electric  Code,  ANSI/NFPA  70. 

4.  Section  192.625  would  be  amended 
by  revising  paragraphs  (b)(2)(iv)(C)  and 
(b)(3)  and  by  adding  paragraph  (b)(4)  to 
read  as  follows: 

§192.625    Odorization  of  939. 

***** 

(b)*  *  * 
(2)*  *  * 
(iv)*  *  * 

(C)  Reduces  the  percentage 
completion  of  a  chemical  reaction; 

(3)  In  the  case  of  a  lateral  line  which 
transports  gas  to  a  distribution  center,  at 
least  50  percent  of  the  length  of  that  fine 
is  in  a  Class  1  or  Class  2  location;  or 

(4)  The  combustible  gas  is  hydrogen 
intended  for  use  as  a  feedstock  in  a 
manufacturing  process. 
***** 

5.  Appendix  A  of  part  192  would  be 
amended  by  revising  paragraphs  /.  D,  II. 
A  1,  3,  and  4,  //.  B.  //.  C  3-6,  and  //.  E 
to  read  as  follows: 

Appendix  A  to  Part  192 — Incorporated 
by  Refierence 

/.  List  of  Organizations  and  Addresses 

***** 

D.  American  Society  for  Testing  and 
Materials  (ASTM).  100  Barr  Harbor  Drive, 
Conshohocken,  PA  19428. 


//.  Documents  Incorporated  by  Reference. 
(Numbers  in  Parentheses  Indicate  Applicable 
Editions.) 

A.*  *  * 

1.  API  Specification  5L  "Specification  for 
Line  Pipe  (41st  edition,  1995). 

*         *         *  ■      *         * 

3.  API  Specification  6D  "Specification  for 
Pipeline  Valves  (Gate.  Plug.  Ball,  and  Check 
Valves)"  (21st  edition,  1994). 

4.  API  Standard  1104  "Welding  of 
Pipelines  and  Related  Facilities"  (18th 
edition,  1994). 

B.  American  Society  for  Testing  and 
Materials  (ASTM): 

1.  ASTM  Designation:  A53  "Standard 
Specification  for  Pipe,  Steel,  Black  and  Hot- 
Dipped,  Zinc-Coated  Welded  and  Seamless" 
(A53-94). 

2.  ASTM  Designation  A106  "Standard 
Specification  for  Seamless  Carbon  Steel  Pipe 
for  High-Temperature  Service"  {A106-94). 

3.  ASTM  Designation:  A333/A333M 
"Standard  Specification  for  Seamless  and 
Welded  Steel  Pipe  for  Low-Temperature 
Service"  (A333/A333M-94). 

4.  ASTM  Designation:  A372/A372M 
"Standard  Specification  for  Car&on  and  Alloy 
Steel  Forgings  for  Thin-Walled  Pressure 
Vessels"  (A372/A372M-95). 

5.  ASTM  Designation:  A381  "Standard 
Specification  for  Metel-Arc-Welded  Steel 
Pipe  for  Use  With  High-Pressure 
Transmission  Systems"  (A  381-93). 

6.  ASTM  Designation:  A671  "Standard 
Specification  for  Electric-Fusion-Welded 
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Steel  Pipe  for  Atmospheric  and  Lower 
Temperatures"  (A  671-94), 

7.  ASTM  Designation:  A672  "Standard 
Specification  for  Electric-Fusion-Welded 
Steel  Pipe  for  High-Pressure  Service  at 
Moderate  Temperatures"  {A672-94). 

8.  ASTM  Designation  A691  "Standard 
Specification  for  Carbon  and  Alloy  Steel 
Pipe,  Electric-Fusion-Welded  for  High- 
Pressure  Service  at  High  Temperatures" 
(A691-93). 

9.  ASTM  Designation  D638  "Standard  Test 
Method  for  Tensile  Properties  of  Plastics" 
(D638-94b). 

10.  ASTM  Designation  D2513  "Standard 
Sptecification  for  Thermoplastic  Gas  Pressure 
Pipe.  Tubing  and  Fittings"  (D2513-95a). 

11.  ASTM  Designation  D2517  ".Standard 
Specification  for  Reinforced  Epoxy  Resin  Gas 
Pressure  Pipe  and  Fittings"  (D2517-94). 

C.  •   •   * 

3.  ASME  Boiler  and  Pressure  Vessel  Code, 
Section  1  "Power  Boilers"  (1995  edition  with 
addenda). 

4.  ASME  Boiler  and  Pressure  Vessel  Code, 
Section  VIII,  Division  1  "Pressure  Vessels" 
(1995  edition  with  addenda). 

5.  ASME  Boiler  and  Pressure  Vessel  Code, 
Section  VllI,  Division  2  "Pressure  Vessels: 
Alternative  Rules"  (1995  edition  with 
addenda). 

6.  ASME  Boiler  and  Pressure  Vessel  Code. 
Section  IX  "Welding  and  Brazing 
Qualifications"  (1995  edition  with  addenda). 
***** 

E.  National  Fire  Protection  Association 
(NFPA): 

1.  ANSI/NFPA  30  "Flammable  and 
Combustible  Liquids  Code"  (1995). 

2.  ANSI/NFPA  58  "Standard  for  the 
Storage  and  Handling  of  Liquefied  Petroleum 
Gases"  (1995). 

3.  ANSI/NFPA  59  "Standard  for  the 
Storage  and  Handling  of  Liquefied  Petroleum 
Gases  at  Utility  Gas  Plants"  (1995). 

4.  ANSI/NFPA  70  "National  Electrical 
Code"  (1996). 

PART  193— [AMENDED] 

1.  The  authority  citation  for  part  193 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60101  et  seq.\  49  CFR 
1.53. 

2.  Appendix  A  to  part  193  would  be 
amended  by  revising  paragraphs  //.  C,  // 
D  .1  and  3,  //.  E,  //.  F,  and  //.  G,  to  read 
as  follows: 

Appendix  A  to  Part  193 — Incorporation 
by  Reference 


//.  Documents  Incorporated  by  Reference. 
(Numbers  in  Parentheses  Indicata  Applicable 
Editions.) 

***** 

C.  American  Society  of  Civil  Engiueors 
(ASCE): 

1.  AS(;E  7-88  "Minimum  Design  Loads  f(ir 
Buildings  and  Other  Strurtiin-s"  ( 1995) 

D.  *    *    ' 


1.  API  Specification  6D  "Specification  for 
Pipeline  Valves  (Gate,  Plug,  Ball,  and  Check 
Valves)"  (21st  edition,  1994). 

***** 

3.  API  Standard  1104  "Welding  of 
Pipelines  and  Related  Facilities"  (18th 
edition,  1994). 

E.  American  Society  of  Mechanical 
Engineers  (ASME): 

1.  ASME/ANSI  B31.3  "Chemical  Plant  and 
Petroleum  Refinery  Piping"  (1993). 
■     2.  ASME/ANSI  B31.5  "Refrigeration 
Piping"  (1992). 

3.  ASME/ANSI  B31.8  "Gas  Transmission 
and  Distribution  Piping  Systems"  (1995). 

4.  ASME  Boiler  and  Pressure  Vessel  Code, 
.Section  I  "Power  Boilers"  (1995  edition  with 
Addenda). 

5.  ASME  Boiler  and  Pressure  Vessel  Code, 
.Section  IV.  "Heating  Boilers  '  (1995  edition 
with  Addenda). 

6.  ASME  Boiler  and  Pressure  Vessel  Code. 
Section  VIII,  Division  1  "Pressure  Vessels" 
(1995  edition  with  Addenda). 

7.  ASME  Boiler  and  Pressure  Vessel  Code. 
.Section  VIII.  Division  2,  "Pressure  Vessels: 
Alternative  Rules"  (1995  edition  with 
Addenda). 

8.  ASME  Boiler  and  Pressure  Vessel  Code. 
Section  IX,  "Welding  and  Brazing 
Qualifications"  (1995  edition  with  Addenda). 

F.  International  Conference  of  Building 
Officials  (ICBU): 

1."UnifomfBuildingCode'(lJBC)(1994). 

G.  National  Fire  Protection  Association 
(NFPA): 

1.  ANSI/NFPA  30  "Flammable  and 
Combustible  Liquids  Code"  (1993) 

2.  ANSI/NFPA  37  "Standard  for  the 
Installation  and  Use  of  Stationary 
Combustion  Engines  and  (ias  Turbines" 
(1994). 

3.  ANSI/NFPA  51B  "Standard  for  Fire 
Prevention  in  Use  of  Cutting  and  Welding 
Processes"  (1994). 

4.  ANSI/NFPA  59A  "Standard  for  the 
Production,  Storage,  and  Handling  of 
Liquefied  Natural  Gas  (LNG)"  (1994). 

5.  ANSI/NFPA  70  "National  Electrical 
Code"  (1996). 

PART  195— [AMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60101  et  seq..  49  CFR 
1.53. 

2.  Section  195.3  would  he  amended 
by  revising  paragraph  (b)(fi)  and 
paragraphs  (c)  (2)-(5)  to  read  a.s  fnlUnv.s: 

§195.3    Matter  incorporated  by  reference. 

***** 

(b)*  *  • 

(6)  American  Society  forTesliii>^  and 
Materials  (ASTM).  100  Bnrr  Harbor 
Drive,  Conshohocken.  FA  1942H. 

((;)♦   *    * 

(2)  Aniericnn  PGtrohiiim  Institute 
(API): 

(!)  API  S]H!(;iriration  .'il.  "Spocitii.ntioti 
for  Line  l'ii3o"  (41st  tuiition.  HlOfi), 

(ii)  API  Specification  (il) 
■  .Specification  for  Pipeline  Valves  (Cl.-ilc, 


Plug,  Ball,  and  Check  Valves) '  (21st 
Edition,  1994). 

(iii)  API  Specification  1104  "Welding 
of  Pipelines  and  Related  Facilities" 
(18th  edition,  1994). 

(3)  American  Society  of  Mechanical 
Engineers  (ASME): 

(i)  ASME/ANSI  B16.9  •Factor>-Made 
Wrought  Stee)  Buttwelding  Fittings" 
(1993). 

(ii)  ASME/ANSI  B31.4  "Liquid 
Transportation  Systems  for 
Hydrocarbons,  Liquid  Petroleum  Gas, 
Anhydrous  Ammonia,  and  Alcohols" 
(1992  edition  with  1994  addenda). 

(iii)  ASME/ANSI  B31.8  "C^s 
Transmission  and  Distribution  Piping 
Systems"  (1995) 

(iv)  ASME/ANSI  B31G  "Manual  for 
Determining  the  Remaining  .Strength  of 
Corroded  Pipelines"  (1991). 

(v)  Boiler  and  Pressure  Vessel  Code. 
.Section  VIII.  Division  1  "Pressure 
Vessels"  (1995  with  Addenda). 

(vi)  ASME  Boiler  and  Pressure  Vessel 
Code,  Section  IX  "Welding  and  Brazing 
Qualifications"  (1995  with  Addenda). 

(4)  Manufacturers  Standardi7.ation 
Sof:iety  of  the  Valve  and  Fittings 
Industry,  Inc.  (MSS): 

(i)  MSS  SP-75  "Spet:ification  for  High 
Test  Wrought  Butt  Welding  Fittings" 
(1993). 

(ii)  (Reserved) 

(5)  American  .So<:iety  for  Testing  and 
Materials  (A.STM): 

(i)  ASTM  Designation:  A  53 
"Standard  specification  for  Pipe,  Steel, 
Black  and  Hot-Dipped,  Zinc-Coated 
Welded  and  .Seamless"  (A  53-94). 

(ii)  ASTM  Designation:  A  106 
"Standard  Specification  for  Seamless 
Carbon  Steel  Pipe  for  Migh-Teniperaturo 
Service"  (A  l()6-.94). 

(iii)  ASTM  I3esignation:  A  .133/A 
333M  "Standard  Spe<;ifi(.ation  for 
.Seamless  and  Welded  Steel  Pipe  for 
Low-Temperature  ServicK"(A  3,13/A 
333M-94). 

(iv)  ASTM  Designation:  A  381 
"Standard  Specification  for  Metal-Ari:- 
VVeided  Steel  Pipe  for  Use  With  Hi^h- 
Pressure  Transmission  .Systems"  (A 
381-93). 

(v)  A.STM  I)esi>;i.alioM;  A  f)71 
"Standard  .S|)ecifi(  ation  for  Kiectrit  - 
Fusion- Welded  Slt^el  Pipe  lor 
Atmospheric  and  lower  Temperatunfs" 
(A  671-94) 

(vi)  /\STM  Desinri.ition   A  r,7j 
".Staiularci  .S[)e(  ilii  atioii  tiir  I'lri  Irii  • 
I'usion-Wehied  Steel  Pipe  for  High- 
Pressure  .Service  at  Moderate 
reniperaliiri's"  (\  if72-9A\. 

(vil)  ASTM  Desiiiiiation    .'\  r.<11 
"Staiulnrd  Specilii  atiori  lorCiirbon  and 
Allov  Steel  Pipe  KIcctric-Fusion-WelHed 
lor  lligh-l'ressure  .Service  at  High 
Temperalnres'  (A  (i')l-<).1). 
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Issued  in  Washington,  DC  on  February  23, 
1996. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  9&-4622  Filed  3-1-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
put>lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttx>rity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMEffT  OF  AGRICULTURE 

Forest  Service 

Formulation  of  the  Prerevision  Review 
Process  for  the  Cit>ola  National  Forest 
Land  and  Resource  Management  Plan 
Revision 

AGENCY:  Forest  Service,  USDA. 
SUMMARY:  The  Cibola  National  Forest 
requests  comments  on  draft  Prerevision 
review  topics  that  have  been  developed 
through  the  monitoring  of  the  current 
Forest  Plan  and  interdisciplinary  team 
review.  This  is  an  invitation  to  the 
public  and  representatives  of 
government  entities  to  express  their 
ideas  and  suggestions  on  what  needs  to 
be  changed  in  the  current  Forest  Plan. 
Upon  completion  of  the  prerevision 
review,  the  Regional  Forester  shall 
initiate  the  forest  plan  revision  process 
by  publishing  a  Notice  of  intent  to 
revise  the  forest  plan  and  to  prepare  the 
draft  environmental  impact  statement. 
DATES:  This  notice  is  effective  March  6, 
1996.  Comments  must  be  submitted  in 
writing  on  or  before  April  15, 1996. 
ADDRESSES:  Direct  comments  to:  Jeanine 
A.  Derby,  Forest  Supervisor,  Cibola 
National  Forest,  2113  Osima  Road  NE, 
Suite  A,  Albuquerque,  New  Mexico, 
87110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barney  Lyons,  Forest  Planner,  Cibola 
National  Forest  at  505-761-4650. 

Background 

The  Land  and  Resource  Management 
Plan  defines  the  long-term  direction  for 
managing  the  Cibola  National  Forest 
and  the  Kiowa,  Rita  Blanca,  Black 
Kettle,  and  McClellan  Creek  National 
Grasslands.  The  Forest  Plan  will  take  an 
ecological  approach  to  achieve  multiple- 
use  management  of  the  National  Forest 
and  National  Grasslands.  It  means  that 
we  must  blend  the  needs  of  people  and 
environmental  values  iix«uch  a  way  that 
the  National  Forest  and  Grasslands 
represent  diverse,  healthy,  productive, 


and  sustainable  ecosystems.  The  present 
Cibola  National  Forest  Plan  was 
approved  in  1985  and  has  been 
amended  six  times.  Revision  of  a  forest 
plan  should  occur  about  every  10  years, 
but  no  later  than  15  years  from  the  date 
of  approval  oflhe  original  plan  or  the 
latest  plan  revision. 

A  prerevision  review  of  the  forest 
plan  has  been  conducted  to  identified 
changed  conditions  and/or  new 
information  which  appears  to  indicate  a 
need  to  change  direction  in  the  current 
plan.  The  Cibola  National  Forest 
developed  criteria  to  separate  between 
Revision  Topics,  Implementation 
Topics,  Legislative  Topics,  Topics  for 
other  Government  Entities,  and 
Research  Topics.  Other  information 
required  by  the  National  Forest 
Management  Act  will  also  be  evaluated 
with  the  topics  that  indicate  a  need  for 
change,  such  as  roadless  areas  and  wild 
and  scenic  rivers.  This  review  was  a 
combination  of  interdisciplinary  team 
efforts  and  Forest  plan  monitoring.  We 
are  seeking  comments  on  these  topics  as 
well  as  any  other  topics  that  might 
surface. 

The  revision  topics  that  surfaced 
during  the  prerevision  review  are: 
balancing  land  capability  with  resource 
demand;  watershed  condition 
assessment  and  water  uses,  rights, 
quality  and  availability  assessment; 
biological  diversity;  Native  American 
collaboration;  Land  Grant  Community 
collaboration;  land  uses;  oil  and  gas 
leasing;  population  growth  and  social 
demographics;  rural  community 
economics;  Scenery  Management 
System;  urban  interface;  wilderness 
management;  recreation  management; 
fire  management;  response  to  legal 
mandates;  access  management;  and 
Range  Management. 

Implementation  Topics  were  topics 
that  needed  additional  emphasis  but  the 
present  plan  provide  adequate  direction 
for  implementation.  These  topics  are: 
infrastructure;  balanced  heritage 
resource  management;  land  line 
location;  Umiting  factors  for  wildlife; 
monitoring;  resource  inventories;  small 
products  as  a  vegetation  management 
tool;  planning  coordination  with  local 
governments;  Recreation  Opportunity 
Spectrum,  roadless  areas  and  other 
special  areas;  public  information  and 
education;  Research  Natural  Areas; 
budget  constraints  and  workforce 
reductions;  and  law  enforcement. 


Several  topics  will  be  referred  to  other 
agencies  for  their  consideration  and 
input.  These  are: 

Clean  Air  Act  implementation:  State 
wildlife  departments  regulations  and 
hunting  seasons:  State  forestry's 
responsibility  for  forestry  practices  on 
state  and  private  lands;  State's  water 
quality  management  under  the  Clean 
Water  Act;  and  the  Department  of 
Energy /Department  of  Defense 
responsibilities  on  land  withdrawals. 

Some  of  the  research  topics  include: 

Social  impact  on  ecosystems;  bats  and 
their  habitat;  recreation  uses  and 
acceptable  limits:  grassland  ecosystems 
and  disturbances;  pinyon-juniper 
treatment  thresholds;  medicinal  plants 
and  other  forest  products;  bio-solid 
effects  and  applications:  stream 
channel/wet  meadow  restoration,  and 
health  effects  of  smoke  from  prescribed 
burning. 

No  legislative  topics  have  surfaced  to 
date. 

A  copy  of  the  draft  Prerevision 
Review  Topics  is  available  at  the  Cibola 
National  Forest  Super\isor's  Office. 
2113  Osuna  Road  NE.  Suite  A. 
Albuquerque,  New  Mexico  871 10,  505- 
761-4650. 

Dated:  February-  26.  1996.  ' 

Kenneth  0.  Knarr, 

Acting  Forest  Supen'isor 

[FR  Doc.  96-4937  Filed  3-1-96.  8  45  ami 

BILUNQ  COOE  3410-11-M 


Klamath  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
March  27  and  March  28.  1996  at  the 
Best  Western  Ponderosa  Inn  Conference 
Room,  2220  Pine  Street,  Redding. 
Cahfomia.  The  meeting  will  begin  at 
10:00  a.m.  on  March  27  and  adjourn  at 
5:30  p.m.  The  meeting  will  reconvene  at 
8:00  a.m.  on  March  28  and  continue 
until  4:00  p.m.  Agenda  items  to  be 
covered  include:  (1)  Province-wide 
forest  health  work  group  discussion/ 
presentation;  (2)  salvage  timber  sale 
monitoring;  (3)  Regional  Ecosystem 
Office  monitoring  proposal:  (4) 
Guidance  for  salvage  sale  activity  in 
sensitive  areas;  (5)  standing  committee 
reports;  and  (6)  public  comment 
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periods.  All  PAC  meetings  are  open  to 
the  public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  MFOmtATKJN  CONTACT: 
Connie  Hendryx.  USDA,  Klamath 
National  Forest,  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  916- 
842-6131,  (FTS)  700-467-1309. 

Dated:  February  22, 1996. 
Barbara  Holder, 
Designated  Federal  Official. 
|FR  Doc.  96-4869  Filed  3-1-96;  8:45  ami 
nUJNQ  CODE  3410-11-M 


Natural  Resources  Conservation 
Service 

PTE-26b  Brady  Canal  Hydrologic 
Restoration  Project,  Terret>onne 
Parish,  Louisiana;  Finding  of  No 
Significant  impact 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  Section  102(2KC) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  die  Brady 
Canal  Hydrologic  Restoration  Project, 
Terrebonne  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Natiu-al  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
telephone  (318)  473-7751. 
SUPPLEMENTARY  INFORMATKM:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  plan  proposes  to  maintain  and 
enhance  wetland  loss  on  7,653  acres  of 
combination  marsh  in  Terrebonne 
Parish,  Louisiana.  Project  measures 
include  315  linear  feet  of  rock  plug, 
15,000  linear  feet  of  earthen 
embankment,  maintenance  of  21,600 
linear  feet  of  overflow  embankment, 
replacement  of  three  fixed  crest  weirs 
with  variable  crest  sections. 


replacement  of  one  fixed  crest  weir, 
construction  of  one  fixed  crest  weir  with 
a  barge  bay,  and  two  stabilized  chaimel 
rock  cross-sections. 

The  notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  in 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Donald  W.  Gohmert, 
State  Conservationist. 
[PR  Doc.  96-4863  Filed  3-1-96;  8:45  am] 

BILUNG  CODE  3410-16-M 


Rural  Telephone  Bank 

Detenmlnation  of  the  1995  Fiscal  Year 
Interest  Rates  on  Rural  Telephone 
Bank  Loans 

AGENCY:  Rural  Telephone  Bank. 
ACTION:  Technical  correction  to  Notice 
of  1995  fiscal  year  interest  rates 
determination. 

SUMMARY:  The  Rural  Telephone  Bank 
(Bank)  hereby  announces  a  technical 
amendment  to  a  footnote  regarding  the 
Bank's  calculation  of  the  interest  rate  to 
be  applied  to  loan  advances  made  from 
the  financing  accoiuit  during  fiscal  year 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  L.  Eddy,  Deputy  Assistant 
Governor,  Rural  Telephone  Bank,  room 
4056,  South  Building,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  number  (202)  720-9556. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  7  CFR  1610.10,  on 
November  9, 1995,  the  Bank  published 
its  fiscal  year  1995  interest  rates  for 
advances  on  liquidating  and  financing 
account  loans  (60  FR  56561).  Interest 
rates  for  advances  on  liquidating  and 
financing  account  loans  are  based  on  the 
Bank's  cost  of  money,  the  cost  of  money 
rate  methodology  is  the  same  for  both 
accounts.  It  develops  a  weighted  average 
rate  for  the  Bank's  cost  of  money 
considering  total  fiscal  year  loan 
advances;  the  excess  of  fiscal  year  loan 
advances  over  amounts  received  in  the 
fiscal  year  from  the  issuances  of  Class  A, 
B,  and  C  stocks,  debentures  and  other 
obligations;  and  the  costs  to  the  Bank  of 
obtaining  funds  from  the&e  sources. 


The  interest  rate  for  advances  during 
fiscal  year  1995  on  financing  account 
loans  was  established  as  shown  in  Table 
lb,  Financing  Account,  Cost  of  Money 
Rate,  of  the  aforementioned  notice  (60 
FR  56563).  One  component  of  the 
calculation  to  determine  the  cost  of 
money  rate  for  fiscal  year  1995  was  the 
issuance  of  debentures  and  other 
obligations. 

As  indicated  in  footnote  number  2  to 
Table  lb,  obligations  incurred  by  the 
Bank,  that  is,  funds  borrowed  for  fiscal 
year  1995  financing  account  loan 
advances,  were  in  excess  of  its 
borrowers'  demands  by  approximately 
$90.4  million.  In  conformance  with  the 
established  practice  of  the  Bank,  these 
excess  funds  would  therefore  be  carried 
over  to  make  advances  in  the  next  fiscal 
year  (fiscal  year  1996). 

Subsequent  to  the  Bank  establishing 
its  costs  of  money  rate  for  fiscal  year 
1995,  the  practice  of  carrying  over  funds 
fi'om  one  fiscal  year  to  another  was 
discontinued.  The  $90.4  million  in 
excess  funds  will  therefore  not  be  used 
to  make  advances  in  fiscal  year  1996  as 
previously  indicated  in  footnote  nimiber 
2  to  Table  lb  (60  FR  56563). 

The  Bank's  fiscal  year  1995  cost  of 
money  rates  previously  established  at 
6.04%  and  6.88%  for  advances  from  the 
Uquidating  account  and  financing 
accoimt,  respectively,  remain 
unchanged  (60  FR  56561). 

Dated:  February  26, 1996 
Wally  Beyer, 

Governor,  Rami  Telephone  Bank. 
IFR  Doc.  96-4872  Filed  3-1-96;  8:45  am] 
BILLING  COOE  341»-1S-M 


Rural  Utilities  Service 

Notice  of  Request  for  Reinstatement  of 
a  Previously  Approved  information 
Collection  for  Which  Approval  Has 
Expired 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  this 
notice  annoimces  the  Rural  Utilities 
Service's  (RUS)  intentions  to  reinstate  a 
previously  approved  information 
collection  for  which  approval  has 
expired. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  D.  Wolfgang,  Management 
Analyst.  Program  Support  Staff,  Rural 
Utilities  Service,  U.S.  Department  of 


Federal  Register  /  Vol.  61,  No.  43  /  Monday.  March  4,  1996  /  Notices  8237 


UMI 


Agricidture,  14th  &  Independence  Ave., 
SW..  AG  Box  1522,  Washington,  DC 
20250-1522.  Telephone:  (202)  720- 
0812.  FAX:  (202)  720-4120. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  of  Authority. 

OMB  Control  Number:  0572-0074. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
information  collection  for  which 
approved  has  expired. 

Abstract:  The  Rural  Utilities  Service 
(RUS)  manages  loan  programs  in 
accordance  with  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  901 
et  seq.),  as  amended.  A  major  factor  in 
managing  loan  programs  is  controlling 
the  advance  of  funds.  One  reason  to 
control  funds  is  so  that  the  actual 
borrowers  get  their  money.  The  use  of 
RUS  Form  675  allows  this  control  to  be 
achieved  by  providing  a  list  of 
authorized  signatures  against  which 
signatures  requesting  funds  are 
compared.  RUS  Form  675  provides  an' 
effective  control  against  the 
unauthorized  release  of  funds  by 
providing  a  list  of  authorized  signatiues. 
OMB  Circular  A-123,  Management 
Accountability  and  Control,  states  that 
information  should  be  maintained  on  a 
current  basis  and  that  cash  should  be 
protected  from  unauthorized  use.  This 
form  allows  borrowers  to  keep  RUS  up- 
to-date  of  any  changes  in  signature 
authority  and  controls  the  release  of 
funds  only  to  authorized  borrower 
representatives. 

Estimate  of  Burden:  Public  reporting 
biu-den  for  this  collection  of  information 
is  estimated  to  average  0.1  of  an  hour 
per  response. 

Respondents:  Small  business  or 
organization. 

Estimated  Numtier  of  Respondents: 
490 

Estimated  Number  of  Responses  per 
Respondent:  1.  - 

Estimated  Total  Annual  Burden  on 
Respondents:  49. 

Copies  of  this  information  collection, 
cmd  related  form  and  instructions,  can 
be  obtained  from  Dawn  Wol^ang, 
Program  Support  Staff,  at  (202)  720- 
0812. 

Comments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lament  Heppe,  Jr.,  Deputy  Director, 
Program  Support  Staff,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
14th  &  Independence  Ave.,  SW.,  AG 
Box  1522,  Washington,  DC  20250-1522. 
FAX:  (202)  720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  February  23, 1996. 
Wally  Beyer, 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  96-4962  Filed  3-1-96;  8:45  am] 
MLUNQ  COOe  3410-15-P 


DEPARTMENT  OF  COIMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  803] 

Grant  of  Authority  for  Subzone  Status 
Mercedee-Benz  U.S.  international,  inc. 
(Motor  Vehicles),  Tuscaloosa  County, 
Alalsama 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quaUfied  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Birmingham,  Alabama,  grantee  of 
Foreign  Trade  Zone  98.  for  authority  to 
establish  special-purpose  subzone  status 
at  the  motor  vehicle  manufacturing 
plant  of  Mercedes-Benz  U.S. 
International.  Inc..  in  Tuscaloosa 
County.  Alabama,  was  filed  by  the 
Board  on  February  16, 1995,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  6-95. 
60  FR  11070,  3-1-95);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 


requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  estabUshment  of  a 
subzone  (Subzone  98A)  at  the  Mercedes- 
Benz  U.S.  International.  Inc.,  plant,  in 
Tuscaloosa  County.  Alabama,  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 

Signed  at  Washington.  DC.  this  21st  day  of 
February  1996. 

Susan  G.  EaMiman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  96-4980  Filed  3-1-96;  8  45  ami 

BILUNOCOOC  381»-OS-M 

[Docket  14-06] 

Foreign-Trade  Zone  94 — Laredo, 
Texas,  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Laredo.  Texas, 
grantee  of  Foreign-Trade  Zone  94, 
requesting  authority  to  e.xpand  its  zone 
in  Laredo,  Texas,  within  the  Laredo 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
February  21.  1996. 

FTZ  94  was  approved  on  November 
22,  198?  (Board  Order  235.  48  FR  53737, 
11/29/83)  and  expanded  on  March  26. 
1990  (Board  Order  468.  55  FR  12696. 
4/5/90)  and  December  29.  1992  (Board 
Order  620.  58  FR  3533.  1/11/931.  The 
zone  project  currently  consists  of  four 
sites  in  the  Laredo  area:  Site  I  (500 
acres) — within  the  1.600-acre  cif\- 
owned  Laredo  International  Airport 
Industrial  Park;  Site  2  (20  acres)— 
owned  by  the  Texas-Mexican  Railway, 
along  Highway  359  in  Webb  County: 
Site  3  (550  acres)— within  the  1.406-acre 
Killiam  industrial  area,  owned  bv 
Killiam  Oil  Co..  af  12800  Old  Mines 
Road:  Site  4  (1 .500-acres) — within 
7.000-acre  International  Commerce 
Center.  Laredo  Northwest  business  and 
residential  development 

The  applicant  is  now  reqursiing 
authority  to  expand  the  zone  to  include 
a  site  (proposed  Site  5 — 930  acres) — 
located  at  a  proposed  industrial  park 
(currently  known  as  the    La  Barranca 
Ranch"  site).  Interstate  Highway  35. 
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adjacent  to  the  Union  Pacific  rail  line, 
in  northern  Webb  County,  some  15 
miles  north  of  Laredo.  The  site  is  owned 
by  Librado  Pina,  Inc. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
hiB  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  3, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  diuing  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  20, 1996). 

A  copy  of  the  application  and 
accompanying  e^dubits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director,  U.S.  Customs 

Service,  Lincoln  Juarez.  Bridge,  Bldg. 

«2.  Laredo,  Texas  78044-3130 
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Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  Room 
3716.  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  February  23, 1996. 
John  J.  Eta  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  96-4981  Filed  3-1-96;  8:45  am) 
BILUNG  CODE  3S10-OS-P 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Opportimity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 


Order,  Finding,  or  Suspended 
Investigation. 

background:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  E>epartment  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or   . 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNfTY  TO  REQUEST  A  REVIEW:  Not 
later  than  March  31, 1996.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  March  for  the 
following  periods: 


UMI 


AnlidurTping  Duty  Proceedings: 

Australia:  Canned  Bartlett  Pears  (A-602-039) 

Bangladesh:  Shop  Towels  (A-63&-802) 

Brazil:  Fenrosilicon  (A-351-820)  

Brazfl:  Lead  and  Bismuth  Steel  (A-351-811) 

Canada:  Iron  Construction  Castings  (A-122-503)  

Chile:  Standard  Carnations  {A--337-603)  

Coiumbia:  Certain  Fresh  Cut  Flowers  (A-301-602) 

Equador  Certain  Fresh  Cut  Flowers  (A-331-602)  

France:  Brass  Sheet  and  Strip  (A-427-804) 

France:  Lead  and  Bismuth  Steel  (A-427-804) 

Gerrnany:  Brass  Sheet  and  Strip  (A-428-602)  

Gennany:  Lead  and  Bismuth  Steel  (A-428-811) 

India:  Sulfenilic  Acid  {A-533-806)  

Israel:  Oil  Country  Tubular  Goods  (A-508-602)  

Haly:  Certain  Valves  and  Connections  of  Brass,  for  Use  in  Fire  Protection  Systems  (A-475-401) 

Italy:  Brass  Sheet  and  Strip  (A-475-601)  

Japan:  Defrost  Timers  (A-588-629) 

Japan:  Stainless  Steel  Butt-Weld  Pipe  Fittings  (A-588-702) 

Japan:  Television  Receivers  Monochrome  and  Color  (A-588-015)  

Mexico:  Steel  Wire  Rope  (A-201-806) - 

Korea:  Steel  Wire  Rope  (A-580-811)  

Spain:  Stainless  Steel  Bar  {A-469-«05) 

Sweden:  Brass  Sheet  and  Strip  (A-401-601) 

Taiwan:  Light-Walled  Welded  Rectangular  Cartxjn  Steel  Tubing  {A-583-803)  

Thailand:  Certain  Circular  Welded  Carbon  Steel  Pipes  and  Tubes  (A-549-602)  

People's  Republic  of  China:  Chloropicrin  (A-570-002) 

People's  Republic  of  China;  Ferrosiiicon  (A-670-819)  — 

People's  Republic  of  China-  Glycine  (A-570-e36) 

United  Kingdom:  Lead  and  Bismuth  Steel  (A-41 2-610)  

Suspension  Agreements: 

Brazil:  Frozen  Concentrated  Orange  Juice  (C-351-005) 

Coiumbia:  Certain  Textile  Mill  Products  (C-301-401) 

Thailand:  Certain  Textile  Mill  Products  (C-549-401)  ^iv 

Countervailing  Duty  Proceedings: 

Brazil:  Cotton  Yam  (C-351-037) 

Brazil:  Certain  Castor  OH  Products  (C-351-029) 

Brazil:  Hot-Rolled  Lead  and  Bismuth  CSP  (C-351-812)  

Chile:  Standard  Carnations  (C-337-601) 

France:  Brass  Sheet  and  Strip  (0-427-603) - 

France:  Hot-Rolled  Lead  and  Bismuth  CSP  (C-427-805) 

Gennany:  Hot-Rolled  Lead  and  Bismuth  CSP  (C-428-812)  

Inda:  Sulfanilic  Acid  (C-633-807) 

Iran:  In-Shell  Pistachios  (C-507-501)  


Period 


03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/9&-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01 /9&-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
08/04/94-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
03/01/95-02/29/96 
11/16/94-02/29/96 
03/01/95-02/29/96 

01/01/95-12/31/95 
03/01/95-02/29/96 
03/01/95-02/29/96 

01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 


Israel:  Oil  Country  Tubular  Goods  (C-508-601)  

Netherlands:  Starxlard  Chrysanthemums  (C-421-601) 

Pakistan:  Cotton  Shop  Towels  (C-535-001) „ 

Juikey:  Certain  Welded  Cartxxi  Steel  Pipe  and  Tube  (C-489-502) 

Turttey:  Welded  Cart)on  Steel  Line  Pipe  (C-489-502)  

United  Kingdom:  Hot-Rolled  Lead  and  Bismuth  CSP  (C-412-811) 


Period 


01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 


In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  C.F.R.  355.22(a)  of  the  Department's 
Interim  Regulations  (60  FR  25137  (May 
11, 1995)),  an  interested  party  must 
specify  the  Individual  producers  or 
exporters  covered  by  the  order  for 
which  they  are  requesting  a  review. 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidmnping  finding  or 
an  antidiunping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  or  the  Secretary 
to  review  sales  of  merchandise  by  an 
exporter  (or  a  producer  if  that  producer 
also  exports  merchandise  from  other 
suppliers)  which  were  produced  in 
more  than  one  coimtry  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration.  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Compliance,  Attention: 
Pamela  Woods,  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  section  353.31(g)  or 
355.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  every 
p^ty  on  the  Department's  service  Ust. 

The  Department  will  pubfish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Coimtervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  March  31, 1996.  If  the 
Department  does  not  receive,  by  March 
31, 1996,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 


above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
coimtervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  February  28, 1996. 
Joseph  A.  ^letrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-4982  Filed  3-1-96:  8:45  am) 
BILUNO  CODE  3610-OS-M 


[A-1 22-047] 

Elemental  Sulphur  From  Canada;  Final 
Results  of  Antidumping  Finding 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Finding  Administrative 
Review. 

SUMMARY:  On  July  24, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1991-92  administrative 
review  of  the  antidumping  finding  on 
elemental  sulphur  fitim  Canada  (60  FR 
7872).  The  review  covers  15 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  December  1, 1991  through 
November  30, 1992  (the  FOR).  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received,  we  have  made  changes, 
including  corrections  of  certain  clerical 
errors,  in  the  margin  calculation  for 
Husky  Oil  Ltd.  (Husky).  These  changes 
have  resulted  in  a  change  in  the  best 
information  available  (BIA)  rates 
assigned  to  Mobil  CKl  Canada,  Ltd.  and 
Petrosul  International  (Petrosul)  for  this 
review.  Therefore,  the  final  results  difi^er 
fiom  the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
each  of  the  reviewed  firms  are  listed 


below  in  the  section  entitled  "Final 
Results  of  Review." 
EFFECTIVE  DATE:  March  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Michael  Rill, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  Washington ,  D.C. 
20230;  telephone:  (202)  482-0410  or 
-4733,  respectively. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  July  24, 1995,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  review  (60  FR 
6872)  of  the  period  December  1,  1991 
through  November  30,  1992.  Pennzoil.  a 
domestic  producer,  and  two  exporters, 
Husky  and  Mobil,  requested  a  public 
hearing  which  was  held  on  September 
27,  1995.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Scope  of  the  Review 

The  period  of  review  (POR)  is 
December  1.  1991  through  November 
30,  1992.  Imports  covered  by  this  review 
are  shipments  of  elemental  sulphur 
from  Canada.  This  merchandise  is 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  subheadings 
2503.10.00,  2503.90.00,  and  2802.00.00. 

The  HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description  of  the 
scope  of  this  order  remains  dispositive 
as  to  product  coverage. 

Verification 

As  provided  in  section  776(b)  of  the 
Tariff  Act,  we  conducted  sales  and  cost 
verifications  of  Husky  and  Mobil  and 
verified  information  provided  by  these 
respondents  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  producer's 
facilities,  the  examination  of  relevant 
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sales  and  financdal  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports. 

Aaaljrsis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
briefs  and  rebuttal  briefs  from  Pennzoil, 
Husky,  Mobil,  and  Petrosul. 

Conmient  1 

Pennzoil  agrees  with  the  Department's 
decision  to  base  Husky's  foreign  market 
value  (FMV)  on  constructed  value  (CV). 
Peimzoil  maintains,  however,  that  the 
Department  understated  Husky's  CV  by 
failing  to  include  in  the  calciUations  the 
direct  operating  and  general  facilities 
expenses  relating  to  the  siilphur  block 
storage  area.  Additionally,  Pennzoil 
argues  that  the  Department  failed  to 
include  in  the  sulphiir  cost  of 
manufacture  (COM)  a  portion  of  the 
property,  plant  and  equipment  (PP&E) 
writedown  attributable  to  the  sections  of 
its  processing  plants  after  the  split-off 
point  for  sulphur  production. 

Hudcy  argues  that  it  was  proper  to 
exclude  the  direct  operating  and  general 
facilities  expenses  it  incurred  for  the 
sulphur  block  storage  lease.  Husky 
fn^iintains  that  these  expenses  relate  to 
natural  gas  processing  and,  therefore  are 
not  a  sulphur  handling  cost. 

Department's  Position 

We  agree  with  Pennzoil  that  inclusion 
of  the  direct  operating  and  general 
facihty  costs  related  to  sulphur  block 
storage  in  CV  is  appropriate.  As 
explained  in  the  decision  memorandiun. 
Memorandum  To  Susan  G.  Esserman 
From  Joseph  A.  Spetrini:  Team 
Recommendation  Related  to  the  Cost 
Accounting  Treatment  of  Elemental 
Sulphur  from  Canada,  Jime  29, 1995.  all 
costs  incurred  after  the  liquid  sulphur 
exits  the  sulphur  recovery  unit  relate  to 
the  production  of  sulphiu.  At  this  point 
in  the  production  process,  Husky  has 
the  choice  of  either  selling  the  liquid 
sulphur,  forming  it  for  overseas  sale,  or 
pouring  it  to  block  for  long-term  storage. 
All  of  these  choices  relate  to  selling 
sulphur,  either  currently  or  in  the 
future.  Accordingly-,  we  consider  it 
appropriate  to  include,  as  part  of  the 
cost  of  producing  sulphur,  all  costs 
incurred  in  the  sulphur  block  storage 
lease. 

We  disagree  with  Pennzoil,  however, 
that  a  portion  of  Husky's  writedown  of 
PP*E  should  be  included  in  the  COM 
for  sulphur.  These  writedowns  relate  to 
certain  properties  in  which  the  carrying 


value  on  Husky's  books  exceeds  the 
estimated  future  cash  value  of  mineral 
reserves.  Since  such  costs  are  associated 
entirely  with  exploration  and 
development  of  mineral  reserves,  we 
consider  this  type  of  writedown  to  be  a 
cost  incurred  prior  to  the  sulphur 
production  split -off  point.  As  such,  we 
consider  these  costs  to  be  part  of 
Husky's  natural  gas  operations.  We 
have,  therefore,  excluded  Husky's  PP&E 
writedown  from  our  calculated  sulphur 
costs  (see  related  byproduct/coproduct 
issue  at  Comments  2  and  3). 

Comment  2 

Pennzoil  claims  that  the  Department 
erred  in  finding  that  sulphur  produced 
by  Husky  is  not  a  coproduct.  Peimzoil 
contends  that,  in  accordance  with 
Generally  Accepted  Cost  Accounting 
Principles  (GACAP),  a  joint  product  is 
deemed  to  be  a  coproduct  if  the  value 
of  its  production  during  a  certain  pariod 
of  time  is  significant  in  relation  to  the 
other  products  generated  from  the  same 
production  process  during  the  same 
time  period  (relative  value  analysis). 
Pennzoil  maintains  that,  in  accordance 
with  GACAP  and  the  Treasury 
Department's  position  in  Elemental 
Sulphur  from  Canada:  Antidumping; 
Tentative  Determination  to  Modify  or 
Revoke  Dumping  Finding,  44  FR  8057, 
8058  (February  8. 1979).  the  standard 
for  significant  value  is  whether  the 
value  of  production  for  the  joint  product 
exceeds  ten  percent  of  the  total  joint 
product  revenues.  Pennzoil  argues  that 
the  value  of  Husky's  sulphur  production 
during  the  POR  exceeds  the  threshold 
for  classifying  it  as  a  coproduct. 
Pemizoil  also  argues  that  the 
Department  erred  in  its  preliminary 
results  by  determining  relative  value  on 
a  company-wide  basis  rather  than  on  a 
plant-specific  basis.  According  to 
Pennzoil,  the  value  of  sulphur 
production  at  each  of  Husky's  sour  gas 
processing  plants  is  clearly  significant 
in  relation  to  the  value  of  all  other 
products  generated  from  the  same 
process  during  the  POR.  Pennzoil 
claims  that  it  is  Departmental  practice  to 
follow  GACAP.  and  that  GACAP 
requires  that  the  relative  value  analysis 
be  applied  only  to  products  that  are  in 
fact  jointly  produced  in  the  same 
manufacturing  process.  Pennzoil  avers 
that  it  is  illogical  to  combine  revenues 
fi'om  both  sour  and  sweet  gas  processing 
facilities  in  determining  relative  value 
since  sweet  gas  operations  have 
different  production  processes,  a 
different  cost  structure,  and  do  not 
produce  sulphur.  Furthermore,  Pennzoil 
notes  that  investments  in  sour  gas 
facilities  are  made  with  the  expectation 
of  sulphur  revenues,  whereas  such  is 


not  the  case  with  sweet  facilities. 
Accordingly,  Peimzoil  concludes,  sweet 
gas  revenues  should  not  play  a  role  in 
determining  the  cost  of  production 
(COP)  for  sulphur.  However,  even  if  the 
Department  determines  that  relative 
value  must  be  determined  on  a 
company- wide  basis,  Pennzoil 
maintains  that  the  value  of  sulphur 
production  during  the  POR  still  exceeds 
the  threshold  for  classifying  Husky's 
sulphur  as  a  coproduct. 

In  addition  to  relative  sales  value 
considerations,  Pennzoil  notes  several 
qualitative  factors  which  it  claims 
further  support  its  position  that  sulphur 
is  a  coproduct  of  natural  gas  production. 
First.  Pennzoil  notes  that  Husky's 
normal  accounting  system  does  not 
separately  identify  the  costs  of 
producing  individual  products.  Second, 
Pennzoil  notes  that  very  significant 
additional  processing  of  hydrogen 
sulfide  (H2S)  occius  after  the  spUt-off 
point.  Tliird,  Pennzoil  contends  that 
Husky  intentionally  produces  sulphur, 
as  illustrated  by  its  investment  in  a 
highly  sour  gas  field  and  its  purchase  of 
liquid  sulphur  for  the  manufacture  of 
formed  svdphur.  According  to  Pennzoil, 
all  of  these  factors  lead  to  the 
conclusion  that  sulphur  must  be  treated 
as  a  coproduct  of  natural  gas 
production,  and  that  a  portion  of 
Husky's  joint  production  costs  must 
therefore  be  allocated  to  sulphiu-  based 
on  the  voliune  of  HjS  in  the  raw  gas 
stream. 

Husky  Eirgues  that  the  record  is  replete 
with  evidence  to  support  the 
Department's  preliminary  results  to  treat 
sulphiu-  as  a  byproduct  of  natural  gas 
production.  Husky  maintains  that  it 
normally  accounts  for  sulphur  as  a 
byproduct  and,  thus,  assigns  no 
inventory  value  to  sulphur  production 
in  the  ordinary  course  of  its  business. 
Husky  notes  that  this  practice  is  in 
accordance  with  its  home  country 
Generally  Accepted  Accoimting 
Principles  (GAAP).  Husky  also  argues 
that  GACAP  is  not  a  recognized  set  of 
authoritative  accoimting  principles. 
Husky  states  that  the  production  of 
sulphur  is  an  unavoidable  consequence 
of  natural  gas  production  from  sour  gas 
wells  and,  thus,  will  occur  regardless  of 
any  action  the  company  takes.  Husky 
maintains  that  the  only  reason  it 
produces  sulphiu  is  to  fulfill  its 
obligation  under  Canadian 
environmental  laws  to  remove  HjS  from 
the  imrefined  natural  gas  stream  and 
convert  it  into  elemental  sulphur. 

Moreover,  Husky  claims  that 
Pennzoil's  assertion  that  Husky  invested 
in  certain  sour  gas  fields  with  the 
intention  of  producing  sulphur  is 
misplaced.  Husky  claims  that  while  it 
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may  have  hoped  to  earn  supplemental 
sulphur  income  &t)m  its  investment  in 
sour  gas  fields,  sulphur  amounts  to  Uttle 
more  than  a  Uability  to  Husky. 

Husky  argues  that  its  revenue  fit)m 
sulphur  production  during  the  POR  is 
insignificant  compared  to  tha't  of  the 
other  products  produced  during  the 
same  time  period.  Husky  maintains  that, 
in  analyzing  relative  value,  the 
Department  has  never  held  to  a  bright- 
line  test.  In  fact,  Husky  notes  that  tibere 
have  been  numerous  recent 
antidumping  decisions  involving 
byproduct/coproduct  issues,  and  in 
none  of  these  instances  did  the 
Department  impose  a  ten-percent  bright- 
line  standard  as  part  of  its  relative  value 
analysis.  Husky  claims  that  Pennzoil's 
reference  to  the  1979  tentative  Treasury 
Department  decision  in  support  of  a  ten- 
percent  threshold  has  never  been 
accepted  by  the  Department  and  is, 
therefore,  unpersuasive.  Husky  also 
notes  that  Pennzoil's  proposed 
adjustments  to  relative  value  analysis 
performed  in  the  preliminary  results  are 
without  merit. 

Additionally,  Husky  contends  that  the 
relative  value  analysis  must  be 
performed  on  a  company-wide  basis  for 
two  reasons.  First,  Husky  asserts,  not  all 
sulphur  processed  at  a  certain  faciUty  is 
associated  with  sour  gas  from  that  same 
facihty.  However,  Husky  argues,  when 
sulphur  is  sold  from  the  processing 
facility,  the  revenues  are  recorded  on 
the  books  of  the  processing  faciUty 
rather  than  on  the  books  of  the  refining 
facility.  Second,  Husky  claims  that  it 
makes  all  decisions  regarding  its 
treatment  of  sulphur  on  a  company- 
wide  basis.  Husky  notes  that,  although 
each  faciUty  maintains  lease  statistics 
regarding  production  and  sales 
quantities  for  all  products  and  for  all 
producers,  corporate  sales  personnel 
rather  than  the  individual  facility 
operators  make  sulphur  sales  decisions. 

Department's  Position 

In  calculating  the  costs  of  producing 
subject  merchandise,  the  Department's 
practice  is  to  adhere  to  an  individual 
firm's  recording  of  costs  in  accordance 
with  GAAP  of  its  home  country  if  the 
Department  is  satisfied  that  such 
principles  reasonably  reflect  the  costs  of 
producing  the  subject  merchandise.  See, 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Canned  Pineapple 
From  Thailand,  60  FR  29553,  29559-62 
(June  5, 1995);  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Furfuryl 
Alcohol  from  South  Africa,  60  FR  22556 
(May  8, 1995)  ("The  Department 
normally  relies  on  the  respondent's 
books  and  records  prepared  in 
accordance  with  the  home  country 


GAAP  unless  these  accounting 
principles  do  not  reasonably  reflect  the 
COP  of  the  merchandise").  The 
Department's  practice  has  been 
sustained  by  the  CIT.  See,  e.g.,  Laclede 
Steel  Co.  V.  United  States,  Slip  Op.  94- 
160  at  21-25  (CIT  October  12. 1994) 
(Crr  upheld  the  E)epartment's  decision 
to  reject  the  respondent's  reported 
depreciation  expenses  in  favor  of 
verified  information  obtained  directly 
from  the  company's  financial  statements 
that  was  consistent  with  Korean  GAAP). 

Normal  accounting  practices  provide 
an  objective  standard  by  which  to 
measure  costs,  while  allowing  a 
respondent  a  predictable  basis  on  which 
to  compute  those  costs.  However,  in 
those  instances  where  it  is  determined 
that  a  company's  normal  accounting 
practices  result  in  an  unreasonable 
allocation  of  production  costs,  the 
Department  will  make  certain 
adjustments  or  may  use  alternative 
methodologies  that  more  accurately 
capture  the  costs  incurred.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  from 
Japan,  57  FR  21937,  21952  (May  26, 
1992)  (Department  adjusted  a 
company's  U.S.  further  manufacturing 
costs  because  the  company's  normal 
accounting  methodology  did  not  result 
in  an  accurate  measure  of  production 
costs);  Pineapple,  60  FR  at  29560 
(Department  adjusted  a  company's 
allocation  of  fruit  costs  because  the 
company's  normal  accounting 
methodology  resulted  in  an 
unreasonable  allocation  of  such  costs 
between  canned  pineapple  fruit  and 
juice  products). 

In  the  instant  proceeding,.therefore, 
the  Department  examined  whether 
Husky's  accounting  treatment  of 
sulphur  was  reasonable.  In  examining 
Husky's  books  and  records  at 
verification  we  found  that  Husky  had 
treated  sulphur  as  a  byproduct  for  at 
least  a  number  of  years.  Furthermore, 
we  found  no  evidence  that  Husky  had 
not  relied  historically  upon  its 
byproduct  treatment  of  sulphur  to 
compute  its  production  costs.  In 
addition,  evidence  on  the  record,  i.e., 
audited  financial  statements,  indicates 
that  Husky's  byproduct  methodology 
was  accepted  by  its  independent 
auditors.  Given  the  auditors'  acceptance 
of  the  respondent's  financial  statements 
and  any  lack  of  evidence  to  the  contrary, 
we  conclude  that  Husky's  normal 
accounting  treatment  of  sulphur  is 
consistent  with  Canadian  GAAP. 

Notwithstanding  the  Department's 
conclusion  that  Husky's  treatment  of 
sulphur  as  a  byproduct  is  in  accordance 
with  Canadian  GAAP,  the  Departments 
byproduct/coproduct  analysis  includes 


a  number  of  additional  factors.  (As 
discussed  in  comment  3  below,  the 
Department  accepted  Husky's 
assignment  of  no  sulphur  processing 
plant  costs  to  sulphur  production. 
However,  the  Department  did  not  accept 
Husky's  normal  accounting  treatment  of 
sulphur  hsndUng  faciUty  costs  because 
such  treatment  did  not  reasonably 
reflect  the  costs  associated  with 
production  of  sulphur.) 

The  Department's  practice,  in 
accordance  with  GAAP,  is  to  recognize 
a  particular  joint  product  as  either  a 
coproduct  or  byproduct  based,  in  part, 
on  the  significance  of  that  product 
relative  to  the  other  joint  productls)  and 
to  the  producing  company  as  a  whole. 
See  e.g..  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sebacic 
Acid  From  the  People's  RepubUc  of 
China,  59  FR  565,  568-69  (January  5. 
1994);  Cost  Accounting:  A  Managerial 
Emphasis,  Charles  Homgren.  George 
Foster,  Seventh  Edition.  Prentice  Hall, 
Englewood  CUffs,  N.J.,  1991  at  539-44 
[Homgren].  In  this  case,  we  have 
determined  that  sulphur  is  a  relatively 
insignificant  byproduct  of  Husky's 
natural  gas  operations.  As  a  result  of  our 
relative  value  analysis  and  our  analysis 
of  other  relevant  factors,  discussed 
below,  we  have  accepted  Husky's 
treatment  of  sulphur  as  a  byproduct  and 
have  assigned  to  the  subject 
merchandise  only  those  costs  that 
Husky  incurred  on  the  product  after  it 
left  the  sulphur  recovery  unit.  (See  our 
response  to  related  Comment  3  below 
regarding  sulphur  production  costs.) 

In  past  cases  involving  coproducts 
and  byproducts,  the  Department  has 
looked  to  several  factors  in  order  to 
measure  the  significance  of  particular 
joint  products  (see,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfurvl  Alcohol  from  South 
Africa.  60  FR  22550  (May  8,  1995) 
[Furfuryl  Alcohol]  and  Concurrence 
Memorandum:  Final  Determination: 
Antidumping  Duty  Investigation  of 
Furfurvl  Alcohol  from  South  Africa. 
May  1.'  1995  (FurfunI  Memo)  [See 
Memo  To  File  From  Case  Analyst. 
December  13,  1995  (making  FurfunI 
Memo  part  of  record  of  this  proceeding); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sebacic  Acid  From  the 
People's  Republic  of  China.  59  FR  28056 
(May  31,  1994)  (Sebacic  Acid)].  Among 
these  factors  were  the  following:  1)  the 
relative  sales  value  of  the  product 
compared  to  that  of  all  other  joint 
products  produced  during  the  same 
time  period,  2)  whether  the  product  is 
an  unavoidable  consequence  of 
producing  another  product.  3)  whether 
management  intentionally  controls. 
production  of  the  product,  4)  whether 
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the  pioduct  requires  significant  further 
processing  after  the  split-off  point,  and 
5)  how  the  company  has  historically 
accounted  for  the  product.  No  single 
{actor  is  dispositive  in  our 
determination.  Rather,  we  must 
consider  each  factor  in  light  of  all  of  the 
facts  and  circumstances  surrounding  the 
case.  In  this  case,  we  considered  each  of 
the  preceding  factors  in  reaching  our 
dedsion  to  treat  sulphur  as  a  byproduct 
of  the  natural  gas  production  process. 

For  the  first  factor,  relative  sales 
vakie,  we  compared  the  sales  value  of 
sulphur  produced  during  the  POR  to 
that  of  all  other  joint  products 
respondent  produced  diuing  the  same 
time  period.  From  this  analysis,  we 
determined  that  the  value  of  sulphur 
Husky  produced  represented  a  relatively 
insignificant  portion  of  the  total 
revenues  generated  by  Husky's  joint 
production  process  for  refining  natural 

gas. 

In  making  this  determination,  we 
analyzed  joint  product  revenues  on  a 
company-wide  basis  for  the  natural  gas 
producticm  process  rather  than  on  a 
plant-by-plant  basis  as  Peimzoil 
requested.  Pennzoil  argued  that,  since 
natural  gas  from  sour  gas  fields  must 
undergo  additional  processing  to 
remove  the  sulphur  content,  the  cost 
structure  of  soxu  gas  production 
facilities  differs  from  that  of  the  sweet 
gas  facilities  and,  thus,  should  be 
subjected  to  a  separate  relative  sales 
value  analysis.  While  it  may  be  possible, 
and  even  reasonable  in  certain 
circumstances,  to  perform  a  joint 
product  analysis  on  a  plant-by-plant 
basis,  it  cert^nly  is  not  mandated  by 
law,  by  general  accounting  practices,  or 
by  any  other  authority.  In  a  case 
involving  joint  products,  the 
Department  considers  the  significance 
of  individual  joint  products  resulting 
from  a  common  production  process. 
[See  Sebacic  Acid).  In  this  case,  Husky's 
common  production  process  is  the 
production  of  natural  gas,  a  process 
which  yields  sulphur.  This  reality  is  not 
changed  by  the  fact  that  certain  of 
Husky's  gas  fields  [i.e.,  sweet  fields)  did 
not  yield  levels  of  H2S  necessitating  the 
conversion  of  HjS  to  sulphur;  overall, 
due  to  the  nature  of  Husky's  natural  gas 
operations,  sulphur  is  an  inevitable 
consequence  of  that  natural  gas 
production  process.  Husky's  primary 
business  objective  is  the  exploration, 
refinement,  and  sale  of  natural  gas  (and 
oil).  Relative  to  Husky's  natural  gas 
production  and  revenue,  sulphur 
production  and  revenue  resulting  from 
that  natural  gas  production  was  not 
significant  diuing  the  period  ujider . 
review.  Given  these  considerations,  we 
beUeve  that  Husky's  sulphur  production 


should  be  evaluated  within  the  context 
of  its  overall  natural  gas  operations. 

Furthermore,  Husky  makes  decisions 
regarding  the  treatment  of  sulphur, 
particularly  the  accounting  treatment  of 
sulphur,  on  a  company-wide  basis.  In 
addition,  sulphur  sales  decisions  are 
made  by  corporate  sales  personnel  and 
not  by  the  individual  facility  operators. 
Given  the  relationship  of  sulphur  to 
natiu-al  gas  production  by  Husky, 
Husky's  corporate-wide  decision- 
making practices,  and  the  fact  that  such 
practices  are  consistent  with  Canadian 
and  U.S.  GAAP,  we  believe  that  it  is 
appropriate  to  perform  our  relative  sales 
value  analysis  on  a  company-wride  basis 
for  the  natural  gas  process. 

Lastly  with  regard  to  relative  sales 
value,  we  disagree  with  Pennzoil's 
contention  that  the  Department  has 
established  a  ten-percent  threshold  in 
determining  the  significance  of  revenues 
generated  by  joint  products.  Pennzoil's 
reference  to  the  Treasury  Department's 
1979  tentative  determination  as  the 
standard  in  this  case  does  not  reflect 
recent  Department  decisions  iavolvuig 
coproduct/byproduct  determinations. 
As  explained  above,  the  Department 
considers  the  relative  revenues 
generated  by  joint  products  in 
conjvmction  with  other  important 
factors  in  order  to  determine  the 
significance  of  the  joint  product  in 
question.  See,  e.g.,  Furfuryl  Alcohol  and 
Furfuryl  Memo,  where  the  Department 
based  its  determination  of  the 
coproduct/byproduct  issue  on  the  same 
five  factors  noted  above.  Because  the 
relative  value  analysis  must  be  viewed 
within  the  context  of  other  factors,  as 
well  as  within  the  specific 
circumstances  of  the  case,  it  would  be 
inappropriate  for  the  Department  to 
establish  Peimzoil 's  suggested  "bright- 
line"  threshold  imder  which  the  entire 
coproduct/byproduct  analysis  would 
rest  solely  on  whether  revenues  from 
the  joint  product  exceeded  ten  percent 
of  total  revenues  for  all  joint  products. 
Pennzoil's  minor  proposed  adjustments 
to  our  relative  value  calculations, 
therefore,  would  not  effect  oiu  analysis 
of  the  relative  sales  value  factor,  nor  our 
overall  analysis. 

Concerning  the  second  factor, 
whether  sulphur  is  an  unavoidable 
consequence  of  producing  natural  gas, 
we  believe  that  Husky's  natural  gas 
production  determines  the  amount  of 
sulphur  that  the  company  produces.  In 
order  to  produce  natiu-al  gas,  Husky 
must  remove  poisonous  H2S  from  the 
unrefined  gas  stream  and  convert  it  to 
elemental  sulphur  in  accordance  with 
strict  environmental  laws.  Because 
Husky  has  no  control  over  the  amount 
of  H2S  in  the  gas  stream  and,  therefore. 


the  production  of  sulphur,  Husky 
further  processed  and  sold  only  part  of 
the  sulphur  resulting  from  the  treatment 
of  H2S  during  the  POR.  Without  limiting 
the  production  of  refined  natural  gas, 
Husky  did  pot  have  the  option  of 
limiting  sulphur  production,  and, 
therefore,  poured  the  remaining  portion 
of  sulphuj'  production  to  block  as  a 
means  of  long-term  storage.  It  is  clear 
that  when  producing  natiu^  gas,  Husky 
has  no  choice  but  to  produce  elemental 
sulphur  from  H2S,  if  for  no  other  reason 
than  it  must  do  so  to  meet 
enviroimiental  standards.  Sulphiu-, 
therefore,  is  an  unavoidable 
consequence  of  natural  gas  production. 

In  the  case  of  the  third  factor,  whether 
management  intentionally  controls 
production  of  the  product,  while  we 
caimot  overlook  the  fact  that  Husky 
derives  a  portion  of  its  revenues  from 
sulphur,  we  do  not  find  this  to  be 
evidence  that  the  company's 
management  intends  to  produce 
sulphur.  Rather,  as  noted  above,  sulphur 
production  is  a  requirement,  resulting 
from  Husky's  decision  to  produce 
natiual  gas.  The  fact  remains  that,  at 
significantly  high  levels,  sulphur 
becomes  an  impediment  to  cost- 
effective  natuiral  gas  production.  In 
these  instances,  the  high  sulphur 
content  in  natural  gas  may  force 
producers  to  abandon  their  plans  to 
produce  either  product. 

We  disagree  with  Pennzoil's  comment 
that  Husky's  investment  in  highly  somr 
gas  fields  and  its  purchase  of  liquid 
sulphur  during  the  POR  indicate  an 
intent  on  the  part  of  the  company's 
management  to  produce  sulphur. 
Pennzoil's  point  concerning  Husky's  gas 
field  investment  is  purely  speculative. 
As  to  Husky's  purchase  of  Uquid 
sulphur  from  another  supplier,  the 
reason  Husky  purchases  liquid  sulphiu 
is  explained  at  page  9  of  its  proprietary 
January  9, 1994  cost  submission  to  the 
Department,  and  this  explanation  does 
not  support  Pennzoil's  position. 

For  the  fourth  factor,  whether  the 
product  requires  significant  further 
processing  after  the  spUt-off  point,  we 
found  that  the  H2S  resulting  from 
natural  gas  refining  did  undergo 
significant  additional  processing  after 
the  split-off  point  in  order  to  transform 
it  into  marketable  sulphur.  As  further 
explained  in  our  response  to  Comment 
3  below,  however,  we  consider  much  of 
the  additional  processing  to  be 
associated  with  natural  gas  production 
in  that  it  relates  to  the  removal  and 
treatment  of  the  poisonous  H2S  gas 
which,  due  to  environmental  laws, 
Husky  must  break  down  into  its  primary 
elements  of  sulphur  and  water.  As  a 
result,  any  further  processing  generally 
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is  necessitated  by  factors  not  within  the 
company's  control. 

Finally,  with  regard  to  the  last  factor, 
how  the  company  has  historically 
accounted  for  the  product,  the 
Department  verified  that  Husky  did  not 
assign  any  of  its  production  costs  to 
sulphur  during  the  POR.  Instead,  as 
discussed  above,  under  its  normal 
accounting  system,  Husky  charged  all 
sulphur  processing  and  handling  costs 
to  its  natural  gas  operations.  Husky's 
accounting  treatment  of  assigning  no 
costs  to  sulphur  was  in  accordance  with 
Canadian  GAAP  and  sanctioned  by  its 
auditors  as  demonstrated  by  the  fact  that 
the  company's  1991  and  1992  financial 
statements  did  not  report  inventory 
balances  for  the  sulphur  that  Husky 
produced  in  those  years.  Notably,  for 
accounting  purposes,  U.S.  producers  of 
natural  gas  also  consider  sulphur  to  be 
a  byproduct. 

Contrary  to  Pennzoil's  assertions,  we 
are  unaware  of  the  existence  of  GACAP 
as  a  imified  body  of  cost  accounting 
principles  that  mandates  our  treating 
sulphur  as  a  coproduct  in  this  case.  We 
believe  that  the  method  Husky  used  to 
account  for  its  sulphur  production  was 
consistent  both  with  the  company's 
home  market  GAAP  and  with  its  view 
of  sulphur  as  a  byproduct  of  its  natural 
gas  operations.  Based  on  our  analysis  of 
the  above  factors  as  they  relate  to  the 
facts  in  this  case,  we  have  determined 
that  the  sulphur  Husky  produced  during 
the  POR  was  a  byproduct  of  its  natural 
gas  production  operations. 

Comment  3 

Pennzoil  argues  that,  even  if  the 
Department  decides  to  treat  sulphur  as 
a  natural  gas  byproduct,  it  violated  the 
antidumping  statute  in  its  preliminary 
results  of  review  by  accounting  only  for 
the  processing  costs  Husky  incurred 
subsequent  to  the  sulphur  recovery  unit. 
Pennzoil  states  that  section  773(e)  of  the 
Tariff  Act  expressly  requires  that  the 
cost  of  fabrication  or  other  processing  of 
any  kind  be  included  in  CV.  Pennzoil 
maintains  that  sulphur  recovery  costs 
are,  in  fact,  processing  costs  related  to 
sulphur  production  that  must  be 
included  in  the  E>epartment's  CV 
calculation  in  accordance  with  the 
statute.  Pennzoil  further  argues  that,  by 
excluding  sulphur  recovery  costs  from 
its  CV  calculation,  the  E)epartment  also 
violated  congressional  intent  as 
manifested  in  the  sales-below-cost 
provision  of  the  statute.  Pennzoil  claims 
that  one  of  the  reasons  that  Congress 
enacted  the  sales-below-cost  provision 
was  to  afford  protection  to  the  U.S. 
sulphur  industry. 

According  to  Peimzoil,  the 
Department's  accounting  treatment  of 


sulphur  production  costs  is  in 
opposition  to  what  it  calls  "GACAP". 
Peimzoil  maintains  that  GACAP 
represents  a  common  and  accepted  body 
of  cost  accounting  principles  that, 
among  other  things,  provides  guidance 
concerning  the  appropriate  method  for 
assigning  costs  to  byproducts. 
According  to  Pennzoil,  in  accounting  for 
joint  products  under  GACAP,  costs 
incurred  after  the  production  split-off 
point  are  separately  identifiable  and 
must  therefore  be  charged  directly  to  the 
specific  products  produced.  In  keeping 
vtrith  this  principle,  Pennzoil  contends 
that,  having  correctly  determined  the 
split-off  point  in  the  natural  gas 
production  process  as  occurring  prior  to 
the  sulphur  recovery  unit,  the 
Department  was  compelled  under 
GACAP  to  account  for  all  of  Husky's 
sulphurrecovery  costs  as  part  of  the 
cost  of  processing  sulphur.  Pennzoil 
argues  that,  if  the  Department  continues 
to  treat  sulphur  as  a  byproduct,  it 
cannot  assign  to  natural  gas  production 
all  of  the  costs  associated  with  Husky's 
sulphur  recovery  unit. 

Pennzoil  notes  that,  in  calculating 
production  costs,  the  Department  relies 
on  respondent's  normal  cost  accounting 
methodologies  so  long  as  those 
methodologies  are  in  accordance  with 
the  company's  home  market  GAAP  and 
reasonably  reflect  the  costs  associated 
with  producing  the  subject 
merchandise.  Pennzoil  claims,  however, 
that  it  cannot  find  from  the  record 
where  Husky  assigns  production  costs 
to  either  natural  gas  or  sulphur  under  its 
normal  accounting  system.  Thus, 
according  to  Pennzoil,  the  Department's 
assignment  of  all  processing  costs 
(including  sulphur  recovery  unit  costs] 
to  natural  gas  production  while  charging 
none  to  sulphur  contravenes  Husky's 
normal  accounting  practices.  Moreover, 
Pennzoil  notes  that,  even  if  Husky's 
accounting  method  assigns  zero 
production  costs  to  sulphur  production, 
this  treatment  is  distortive  because  it 
fails  to  assign  to  sulphur  the  actual  costs 
of  producing  the  sulphur.  Thus, 
Pennzoil  contends,  the  Department 
should  not  follow  Husky's  cost 
accounting  method  because  it  would  not 
reasonably  reflect  the  costs  of  producing 
the  subject  merchandise. 

Pennzoil  also  maintains  that 
Department  precedent  requires  that 
byproducts  absorb  all  separately 
identifiable  costs  incurred  after  the 
split-off  point  in  production.  In  support 
of  this  argument,  Pennzoil  cites 
Silicomanganese  from  Venezuela: 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  59  FR  55436 
(November  7, 1994),  where  the 
Department  assigned  to  merchandise  it 


deemed  a  byproduct  all  of  the  separable 
further  processing  costs  incurred  by  the 
respondent.  Pennzoil  maintains  that  the 
facts  in  this  case  are  similar  to  those  in 
the  Silicomanganese  from  Venezuela 
and,  thus,  there  is  no  reason  for  the 
Department  to  exclude  sulphur  recovery 
costs  fit>m  its  sulphur  cost  calculations 
if  it  chooses  to  treat  the  subject 
merchandise  as  a  byproduct. 

Pennzoil  states  that  the  U.S. 
Department  of  Interior  (EXDI)  has 
prescribed  rules  for  assigning  costs  to 
sulphur  which  mandate  that  sulphur 
production  be  assigned  all  costs 
incurred  after  separation  from  natural 
gas.  Pennzoil  notes  that  the  IX)I  rules 
relate  to  the  calculation  of  royalty 
payments  affecting  the  joint  production 
of  natural  gas  and  sulphur  on  federal 
land,  and  argues  that  it  would  be 
erroneous  and  contrary  to  law  for  the 
Department  to  depart  from  these  rules 
by  treating  sulphur  recoven,'  costs  as 
part  of  natural  gas  production  costs. 

Husky  maintains  that,  contrary  to 
Pennzoil's  assertion,  Section  773(c)  of 
the  Tariff  Act  does  not  mandate  specific 
cost  allocation  methodologies  and  that 
the  Department's  preliminary  CV 
calculations  were  fully  in  accordance 
with  its  statutory  mandate.  Husky 
contends  that  the  Department  properly 
defined  the  split-off  point  for  purposes 
of  the  prehminary  results  of  review,  but 
that  H2S  is  not  a  separately  identifiable 
product  until  after  it  has  been  converted 
into  elemental  sulphur.  According  to 
Husky,  the  process  of  converting  HjS 
into  sulphur,  a  function  of  the  sulphur 
recovery  unit,  is  a  gas  cost  and  is 
identifiable  solely  with  the  process  of 
preparing  gas  for  market.  Therefore, 
Husky  contends  that  the  Department 
should  continue  to  treat  all  costs  up  to 
and  including  the  sulphur  recovery  unit 
as  related  to  gas  production  operations. 

Department's  Position 

We  disagree  with  Pennzoil  that  the 
costs  Husky  incurred  in  its  sulphur 
recovery  unit  should  be  allocated  to 
sulphur  production.  Rather,  we  have 
determined  that  these  costs  are 
associated  with  Husky's  gas  production 
operations.  Whether  or  not  Congress 
enacted  the  sales-below-cost  provision 
to  afford  protection  to  the  U.S.  sulphur 
industry,  as  Pennzoil  claims,  the  statute 
nowhere  specifies  how  specific 
processing  costs  should  be  allocated 
among  products. 

Normally,  we  consider  the  split-off 
point  in  a  joint  production  process  to  be 
where  the  products  become  physically 
separable.  We  normally  assign  these 
post-split-off  costs  to  each  separately 
identifiable  product  because  this  is  the 
point  where  a  company  has  a  choice  of 
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whether  to  further  process  each 
separable  product  or  to  dispose  of  it. 
This  case  is  unique,  however,  in  that 
even  though  the  physical  spUt-off  point 
is  prior  to  the  sulphur  recovery  xinit, 
Husky  does  not  have  the  option  of 
disposing  of  all  HjS.  As  explained 
below,  in  order  to  refine  natural  gas, 
Husky  must  incur  costs  in  the  sulphur 
recovery  unit. 

As  part  of  the  natural  gas  production 
process,  H2S  is  separated  from  the 
unrefined  gas  stream  in  the  gas 
processing  plant.  HjS  output  from  the 
gas  processing  plant  enters  the  sulphur 
recovery  unit  where  it  breaks  down  into 
its  primary  components  of  sulphur  and 
water.  H2S  is  a  poisonous,  corrosive 
compound  for  which  there  is  no  market 
and,  by  Canadian  law,  it  cannot  be 
released  into  the  atmosphere.  In  order  to 
refine  natural  gas,  Husky  has  no  choice 
imder  Canadian  envirormiental 
regulations  but  to  incur  H2S  processing 
costs  in  its  sulphur  recovery  unit.  To 
operate  or  use  a  natural  gas  plant  and 
process  natural  gas,  Canadian  law 
requires  companies  to  have  certain 
licenses.  These  licenses  dictate,  among 
other  things,  certain  minimum 
standards  for  the  reclamation  of  sulphur 
contained  in  the  gas  delivered  to  a 
plant,  and  the  types  and  quantities  of 
effluent  permissible  from  a  plant. 
Furthermore,  agreements  with  natural 
gas  pipe-line  operators  specify  that  no 
more  than  a  maximum  amount  of 
contaminants,  including  H2S,  be 
contained  in  gas  introduced  into  a  pipe- 
line. In  addition,  there  is  no  dispute  as 
to  the  extremely  poisonous  nature  of 
H2S.  a  compelling  reason  to  stabiUze 
this  element  into  sulphur  and  water. 
Finally,  it  is  imdisputed  that  there  is  a 
positive  direct  correlation  between  the 
processing  of  sour  natural  gas  and  the 
production  of  H2S.  As  saleable  natural 
gas  is  produced  from  a  sour  gas  stream 
and  moved  into  the  pipeline,  so  too 
must  the  movement  of  H2S  proceed 
within  permissible  means;  otherwise  the 
gas  plant  must  cease  operations. 
Therefore,  it  is  of  limited  concern  to 
Husky  to  analyze  whether  sales  revenue 
it  receives  for  sulphur  sales  is  able  to 
offset  costs  it  incurs  in  the  sulphur 
recovery  unit  and  handling  facility 
because  it  must  by  law  dispose  of  the 
H2S  in  a  harmless  manner.  Rather,  only 
where  the  costs  of  the  sulphur  recovery 
unit  and  handling  facility  impair  the 
profits  of  refined  natural  gas  might  an 
analysis  of  sulphur  sales  revenue  vis-a- 
vis the  costs  incurred  in  the  sulphur 
recovery  unit  and  handling  faciUty  be  of 
greater  consideration.  In  that  case,  it  is 
likely  that  overall  production  for  a 
particular  gas  field  would  cease  if  the 


costs  associated  with  the  removal  and 
sale  of  sulphur  caused  the  natural  gas 
line  of  business  to  operate  at  a  loss. 

Contrary  to  Pennzoil's  claim  that 
Husky  assigns  no  production  costs  to 
natural  gas  imder  its  normal  accounting 
system,  we  noted  during  verification 
that  Husky  assigns  all  gas  and  sulphur 
processing  costs  to  production  of 
natural  gas  (see  the  Department's 
position  to  Comment  2). 

We  disagree  with  Pennzoil's 
categorization  of  GACAP  as  the 
accounting  rules  which  dictate  our 
accounting  treatment  for  COP  and  CV 
cases.  Neither  the  accounting  profession 
nor  the  Department  recognizes  GACAP 
as  an  authoritative  source.  This  is  a 
creation  of  Pennzoil,  which  selectively 
chose  different  cost  accounting  concepts 
from  over  15  different  texts  dating  back 
to  1920.  While  we  recognize  certain  cost 
accounting  concepts,  we  do  not 
advocate  one  acceptable  concept  over 
another  for  all  cases.  Rather,  we 
consider  the  facts  surroimding  each 
case.  Cost  accounting  texts  are  fairly 
general  in  nature,  with  their  purpose 
being  to  illustrate  the  various  acceptable 
methods  for  allocating  costs  in  certain 
situations.  One  of  the  key  points  cost 
accoimting  texts  try  to  emphasize  is  that 
in  most  instances  there  is  no  single, 
right  answer  see  e.g.  Horngren.  The  way 
a  company  ultimately  allocates  costs  to 
the  various  product  lines  depends  on 
niunerous  factors  unique  to  that 
company,  including  the  products  it 
manufactures,  its  corporate  structure, 
and  the  way  in  which  its  management 
uses  its  accounting  data.  Id. 

We  disagree  with  Pennzoil  that  the 
facts  of  this  case  require  that  we  allocate 
costs  of  the  sulphur  recovery  imit.  In 
Silicomanganese  from  Venezuela,  the 
slag  which  resulted  from  the  production 
of  Grade  B  silicomanganese  did  not 
require  further  processing  and  it  could 
have  been  disposed  of  in  its  current 
state,  unlike  the  H2S  which  results  from 
the  production  of  natural  gas.  The 
respondent  company,  however,  chose  to 
process  it  into  Grade  C  product  rather 
than  to  dispose  of  it.  In  this  case,  Husky 
does  not  have  this  option,  but  must 
process  the  dangerous  HzS  in  order  to 
break  it  down  into  a  stable  and  safe  form 
[i.e.,  sulphur  and  water)  in  accordance 
with  Canadian  law. 

Finally,  there  is  no  connection 
between  the  DOI's  proposed  rules  and 
our  statute  and  regulations. 
Accordingly,  we  consider  it  irrelevant 
how  DOI  proposes  to  calculate  royalty 
payments  for  sulphur  produced  on 
federal  land. 

In  conclusion,  we  have  allocated  only 
costs  incurred  subsequent  to  the 
sulphur  recovery  unit  to  sulphur 


production.  We  believe  these  costs 
reasonably  reflect  the  costs  associated 
with  the  production  of  sulphur. 

Comment  4 

Husky  maintains  that,  in  accordance 
with  past  precedents,  the  Department 
should  allow  the  company  to  offset  its 
sulphur  processing  costs  with  revenues 
it  earned  from  processing  other 
companies'  sulphur.  Husky  claims  that, 
as  a  matter  of  law,  costs  for  antidumping 
purposes  can  be  offset  by  income  so 
long  as  that  income  is  directly  related  to 
the  production  of  the  product  imder 
review. 

In  support  of  its  position,  Husky  cites 
two  cases  in  which  the  Department 
offset  costs  for  miscellaneous  income, 
and  several  cases  in  which  the 
Depeutment  allowed  an  offset  to 
production  costs  for  the  sale  of 
byproducts  and  scrap  which  resulted 
from  the  production  of  the  subject 
merchandise.  Husky  cites  Porcelain-on- 
Steel  Cooking  Ware  from  Mexico;  final 
Results  of  Antidumping  Administrative 
Review,  55  FR  21061,  21063  (May  22, 
1990)  (Cooking  Ware),  and  Frozen 
Concentrated  Orange  Juice  from  Brazil: 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  52  FR  8324,  8329 
(March  17, 1987)  [Orange  Juice)  to 
support  its  position. 

Pennzoil  contends  that  the 
Department  was  correct  in  not  allowing 
Husky  to  deduct  processing  fees  from  its 
sulphur  COM.  According  to  Pennzoil, 
the  processing  fees  do  not  result  from 
Husky's  normal  operations  but,  rather, 
relate  to  the  company's  acting  as  a 
subcontractor  on  behalf  of  other  sulphur 
producers.  Pennzoil  claims  that  it  is 
unaware  pf  any  situation  in  which  the 
Department  has  allowed  respondents  to 
offset  their  production  costs  for  fee 
income  generated  from  another  line  of 
business. 

Department's  Position 

We  disagree  with  Husky's  contention 
that  the  sulphur  processing  revenues  it 
received  represent  a  reduction  in  the 
company's  sulphur  production  costs. 
During  the  POR,  in  addition  to 
processing  its  own  sulphur,  Husky 
processed  large  quantities  of  sulphur 
belonging  to  other  companies.  Tliese 
companies  paid  Husky  processing  fees 
based  on  the  quantity  of  sulphur  that 
Husky  processed  for  them.  In  computing 
its  sulphur  costs,  Husky  offset  the  total 
cost  of  all  sulphur  it  produced  during 
the  POR  by  an  amount  representing  the 
gross  earnings  from  the  sulphur  which 
it  processed  for  the  other  companies. 
Husky  then  caloilated  a  per-unit 
sulphur  cost  by  dividing  the  remaining 
balance  of  production  costs,  net  of  gross 


processing  revenues,  by  the  quantity  of 
sulphur  that  the  company  had  produced 
for  its  own  account.  "The  effect  of  this 
methodology  was  to  reduce  Husky's 
own  sulphur  production  costs  by  the 
amount  of  profits  that  the  company 
earned  from  processing  sulphur  that 
belonged  to  the  other  companies. 

Contrary  to  Husky's  assertions,  we 
find  that  the  revenues  it  received  from 
processing  sulphur  for  other  companies 
do  not  relate  directly  to  the  production 
costs  it  incurred  in  producing  the 
subject  merchandise  on  its  own  accoimt. 
Instead,  these  fees  represent  income 
Husky  earned  bom  a  separate  Une  of 
business  as  a  subcontractor  offering 
sulphur  processing  services.  Husky 
provided  these  services  to  its  customers 
for  a  fee  which  represented  the 
processing  costs  Husky  incurred,  plus  a 
mark-up  for  profit.  However,  the  net 
profits  that  Husky  earned  from 
processing  sulphur  as  part  of  its 
separate  subcontractor  operations  did 
not  reduce  the  costs  that  it  incurred  to 
process  and  sell  its  own  sulphur. 

We  disagree  with  Husky  that,  by 
disallowing  its  processing  revenue 
offset,  we  are  deviating  from  our 
position  in  past  cases.  In  neither  of  the 
cases  cited  by  Husky,  Cooking  Ware  and 
Orange  Juice,  did  we  allow  respondents 
to  reduce  the  production  costs  of  subject 
merchandise  by  profit  earned  from 
another  line  of  business.  Rather, 
consistent  with  our  normal  practice,  we 
allowed  offsets  to  the  cost  of  producing 
the  subject  merchandise  for  revenues 
earned  on  the  sale  of  byproducts  and 
scrap  which  resulted  from  the 
production  of  the  subject  merchandise. 
This  practice  is  distinguishable  from 
Husky's  situation  in  that  the  revenues 
Husky  earned  on  its  subcontracting 
operations  do  not  directly  relate  to 
Husky's  production  of  the  subject 
merchandise.  Rather,  they  relate  to  its 
subcontracting  operations  which  is  a 
separate  line  of  business.  Therefore,  we 
have  not  offset  Husky's  sulphur  COP 
and  CV  by  revenues  it  earned  on  its 
subcontracting  operations. 

Comment  5 

Husky  argues  that  the  Department 
should  allocate  depreciation  expense  to 
the  sulphur  banding  facility  on  a  net 
realizable  value  (NRV)  basis.  Husky 
maintains  that  an  NRV  allocation  basis 
is  reasonable  since,  in  its  normal 
accounting  system,  it  allocates  no 
expenses  to  sulphur.  Husky  further 
maintains  that  it  is  within  the 
Department's  discretion  to  use  a  value- 
based  allocation  methodology.  In 
support  of  its  position,  Husky  cites 
Pineapple  as  a  recent  determination  in 
which  the  Department  relied  on  a  value- 


based  cost  allocation  methodology. 
Husky  argues  that,  using  a  cost-based 
allocation  methodology,  as  the 
Department  did  for  purposes  of  the 
preliminary  results  of  this  teview, 
overstates  the  depreciation  expense 
allocated  to  sulphur  production.  Husky 
also  claims  that  it  is  inconsistent  for  the 
Department  to  determine,  as  it  did  in 
the  preliminary  results  of  review,  that 
sulphur  is  a  byproduct  based  on  its 
relative  sales  value  while,  at  the  same 
time,  rejecting  an  allocation  of 
depreciation  expense  that  similarly 
relies  on  relative  sales  values. 

Husky  further  contends  that, 
regardless  of  how  the  Department 
decides  to  allocate  depreciation  expense 
to  sulphur,  it  must  adjust  for  the  fact 
that  an  unrelated  company  pays  Husky 
a  capital  charge  which,  in  effect, 
reimburses  Husky  for  a  portion  of  its 
depreciation  expense  incurred  for  the 
use  of  its  facility.  Husky  maintains  that, 
in  the  preliminary  results  of  review,  the 
Department  erroneously  computed  per- 
imit  depreciation  expense  for  sulphur 
■  by  including  this  capital  charge  in  total 
depreciation  costs,  but  failed  to  include 
this  company's  related  quantity  of 
sulphur  production.  According  to 
Husky,  the  Department  should  correct 
this  error  either  by  reducing  Husky's 
depreciation  expense  for  the  year  by  the 
capital  charge  payment,  or  by  allocating 
total  depreciation  expense  over  the  total 
quantity  of  sulphur  Husky  produced, 
regardless  of  ownership. 

Pennzoil  argues  that  the  Department 
correctly  allocated  depreciation  expense 
based  on  the  dii-ect  operating  costs 
Husky  incurred  in  each  functional 
leasehold  area.  According  to  Pennzoil. 
the  Department  jjrefers  to  allocate 
indirect  costs  using  a  cost-based 
allocation  methodology  rather  than  one 
based  oh  net  sales  revenue. 
Additionally,  Pennzoil  notes  that  Husky 
recognized  this  fact  when  it  allocated 
the  cost  of  its  general  facilities  and  other 
expenses  to  each  lease  based  on  the 
direct  costs  incurred  for  each  lease. 
Peimzoil  maintains  that  depreciation 
expense  incurred  in  connection  with 
each  lease  is  more  closely  related  to  the 
lease's  operating  expenses  than  to  the 
NRV  of  the  products  produced  at  the 
facility.  Additionally,  Peimzoil 
contends  that  Husky's  cite  to  Pineapple 
as  support  for  a  sales-based  allocation  is 
misplaced.  Pennzoil  notes  that,  in  that 
case,  the  Department  determined  that  it 
was  appropriate  to  rely  on  the  value- 
based  allocation  method  because  the 
respondent  had  used  this  method  for  a 
number  of  years  in  its  normal 
accounting  system.  Peimzoil  notes  that, 
in  the  instant  case.  Husky  created  its 


NRV  allocation  methodology  solely  for 
the  purpose  of  this  review. 

Pennzoil  also  contends  that, 
consistent  with  its  finding  in  the 
preliminary  results,  just  as  the 
Department  should  not  reduce  Husky's 
per-imit  sulphur  COP  by  the  profit 
earned  on  processing  a  certain  other 
company's  sulphur,  neither  should  the 
Department  adjust  Husky's  depreciation 
expense  to  account  for  the  capital 
charge  received  from  the  other 
company. 

Department's  Position 

We  disagree  with  Husky  that  it  is 
appropriate  to  allocate  depreciation 
expense  among  its  products  based  on  a 
relative  sales  values  methodology. 
Although  Husky  claims  that  it  does  not 
maintain  a  fixed  asset  ledger  that 
records  depreciation  expense  for  each  of 
its  leases,  this  does  not  mean  that  the 
company's  depreciation  expense 
represents  an  actual  joint  production 
cost  that,  under  certain  circumstances, 
may  be  appropriately  allocated  on  the 
basis  of  relative  sales  value.  On  the 
contrary,  in  this  instance,  the 
depreciation  expense  for  fixed  assets 
that  Husky  used  to  produce  sulphur, 
natural  gas,  and  other  products  bears  no 
direct  relationship  to  the  sales  value 
generated  from  those  products. 
Therefore,  allocation  on  the  basis  of 
sales  value  could  lead  to  cost  distortions 
and  would  not  be  appropriate. 

The  Department  typically  has  found 
that  respondents  maintain  sufficiently 
detailed  fixed  asset  records  that  allow 
them  to  account  for  depreciation 
expense  on  a  product-specific  basis.  In 
this  case,  however,  because  Husky's 
records  do  not  permit  the  company  to 
trace  depreciation  expense  in  such  a 
manner,  we  believe  that  it  is  appropriate 
to  treat  these  costs  like  other  indirect 
costs,  such  as  manufacturing  overhead 
or  general  and  administrative  expenses. 
The  Department  generally  favors  a  cost- 
based  allocation  methodology  for 
indirect  costs.  For  example,  the 
Department  has  consistently  required 
that  respondents  allocate  general  and 
administrative  expenses  on  the  basis  of 
cost  of  sales  rather  than  on  relative  sales 
revenue  or  other  inappropriate  bases. 
See.  e.g..  Tapered  Roller  Bearings. 
Finished  and  Unfinished,  and  Parts 
Thereof  from  Japan.  Final  Results  of 
Antidumping  Administrative  Review.  56 
FR41508,  41516.  August  21.1991)  As 
Pennzoil  has  pointed  out.  Husky  itself 
adopted  such  a  cost-based  methodology 
in  allocating  its  indirect  general 
facilities  costs  on  the  basis  of  the  direct 
costs  it  incurred  at  each  lease.  Thus,  the 
cost-based  methodology  the  Department 
used  to  re-allocate  Husky's  depreciation 
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expense  for  the  preliminary  results  was 
hdh  consistent  with  past  Department 
practice  and  with  Husky's  own  method 
of  allocating  the  other  indirect  costs  the 
company  incurred  during  the  PCXl. 

Husky  is  incorrect  in  referring  to  the 
Department's  determination  in 
Pineapple  as  support  for  its  value-based 
allocation  of  depreciation  expense.  As 
noted  above,  in  the  instant  case,  the 
need  to  treat  depreciation  expense  as  an 
indirect  cost  (and  thereby  allocate  the 
amount  incurred  among  the  various 
products  produced  by  Husky)  arises 
from  litautations  in  the  company's  own 
accounting  system.  Since  Husky's 
accoimting  system  does  not  distinguish 
fixed  assets  used  to  produce  sulj^ur 
after  the  spht  off  point  in  production, 
some  method  must  be  used  to  allocate 
the  otherwise  fully  separable  costs 
associated  with  fixed  assets  to  produce 
sulphiu.  In  Pineapple,  however,  the 
Department  dealt  with  the  issue  of 
allocating  genuine  joint  production 
costs  that  were  otherwise  inseparable  up 
to  the  production  split-off  point  where 
the  process  yielded  distinct  products. 

Pineapple  also  differs  from  the  Instant 
case  in  the  feet  that  the  pineapple 
growers  had,  for  many  years  prior  to  the 
antidumping  investigation,  accounted 
for  joint  processing  costs  on  the  basis  of 
relative  sales  value.  As  noted 
previously,  however,  Husky's  value- 
based  me&odology  is  not  part  of  its 
normal  accoimting  system  and  was 
devised  by  the  company  specifically  for 
the  purpose  of  allocating  depreciation 
costs  in  this  review. 

We  disagree  with  Husky's  claim  that 
use  of  the  relative  sales  value  in  our 
sulphiu  byproduct  analysis  is 
inconsistent  with  our  rejection  of  it  as 
the  basis  for  allocating  depreciation 
expense  among  the  company's  products. 
As  discussed  in  our  response  to 
Comment  2,  relative  sales  value  is  but 
one  of  several  factors  that  we  considered 
in  measuring  the  significance  of  sulphur 
as  part  of  our  coproduct/byproduct 
analysis.  It  is  not  a  dispositive  factor, 
especially  in  situations  in  which  the 
relative  sales  values  of  subject  and  non- 
subject  merchandise  are  measured  only 
during  periods  covered  by  an 
antidumping  investigation  or 
administrative  review.  Contrary  to 
Husky's  assertions,  the  fact  that  the 
Department  considers  sales  value  as  one 
of  several  factors  in  its  coproduct/ 
byproduct  analysis  for  the  subject 
merchandise  does  not,  as  a 
consequence,  make  the  price  charged  for 
that  merchandise  a  reUable  basis  upon 
which  to  allocate  depreciation  expenses 
or  other  such  normally  separable  costs. 
Accordingly,  the  Department  has 
allocated  depreciation  expense  using  a 


cost-based  methodology,  consistent  with 
its  treatment  in  the  preliminary  results. 
Lastly,  we  agree  with  Husky  that  it  is 
appropriate  to  include  a  certain 
company's  sulphur  production  quantity 
in  the  calculation  of  per-unit 
depreciation  expense.  Therefore,  we 
have  accounted  for  all  quantities 
processed  at  the  facility,  regardless  of 
whether  the  product  was  owned  by 
Husky,  in  establishing  the  per-unit 
depreciation  costs. 

Comment  6 

Pennzoil  asserts  that,  with  regard  to 
selling,  general  and  administrative 
(SG&A)  expenses  included  in  CV,  the 
Department  properly  included  Husky's 
third-country  royalty  expenses,  but 
neglected  to  include  PRISM  Sulphur 
Corporation's  (PRISM's)  SG&A  expenses 
incurred  on  Husky's  behalf.  Pennzoil 
cites  the  Department's  Diunping  Manual 
at  p.  53  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Forged  Steel  Crankshafts  From  the 
Federal  Republic  of  Germany,  52  FR 
28170  (July  28, 1987).  to  support  its 
position. 

Husky  asserts  that  the  Department 
properly  excluded  PRISM's  general 
expenses  from  CV  and  that  the 
Department  correctly  limited  general 
expenses  to  those  Husky  incurred,  since 
only  Husky's  general  expenses  are 
included  in  the  third-country  sales 
prices  it  reported.  Husky  asserts  that  the 
third-country  prices  the  Department 
used  in  Its  analysis  were  not  the  prices 
PRISM  charged  to  its  mirelated 
customers  but  rather  were  the  "netback" 
revenue  Husky  received  from  PRISM, 
which  represents  Husky's  net  return, 
exclusive  of  the  expenses  (including 
general  expenses)  PRISM  incurred  in 
selling  the  sulphur  to  third  countries. 
Husky  asserts  that  exceeding  the  20- 
percent  difference-in-merchandise 
threshold  (DIFMER)  is  the  only  reason 
the  Department  did  not  use  the  reported 
prices  (netback  revenues)  and,  since 
these  prices  were  the  verified  arm's- 
length  prices  from  Husky  to  PRISM,  the 
Department  appropriately  limited  the 
general  expenses  included  in  the  CV 
calculation  to  the  general  expenses  in 
that  price.  Therefore,  Husky  contends 
that  the  Department  should  dismiss 
Pennzoil 's  argument  and  base  the  final 
results  on  the  reported  and  verified 
expenses  Husky  incurred. 

Department's  Position 

We  agree  with  Pennzoil  and  have 
attributed  a  portion  of  PRISM's  selling 
expenses  to  Husky  for  CV  purposes. 
Section  773(e)  of  the  Tariff  Act  specifies 
that  general  expenses  be  equal  to  that 
usually  reflected  in  sales  of 


merchandise  of  the  same  general  class 
or  kipd  but  not  less  than  10  percent  of 
COM.  Because  PRISM,  essentially  a 
sales  organization,  incurred  expenses  of 
the  kind  usually  reflected  in  sales  of 
merchandise  of  the  same  general  class 
or  kind  on  Husky's  behalf,  we  have 
allocated  PRISM's  operating  expenses  to 
Husky,  and.  therefore,  to  the  calculation 
of  CV  in  our  determtaation  of  Husky's 
dimiping  margin. 

Comment  7 

Pennzoil  asserts  that  the  Department's 
margin  calculation  for  Husky  contains 
an  error  in  that  the  Department 
calculated  Husky's  weighted-average 
margin  by  dividing  total  duties  due  by 
the  gross  sales  value  of  U.S.  sales 
instead  of  dividing  the  total  duties  due 
by  the  net  U.S.  sales  value. 

Department's  Position 

We  agree  and  have  recalculated 
Husky's  weighted-average  dumping 
margin  by  dividing  total  duties  due  by 
the  net  U.S.  sales  value,  consistent  with 
our  normal  practice. 

Comment  8 

Husky  asserts  that  the  Department 
made  two  ministerial  errors  in  its 
calculation  of  Husky's  margin  and 
requests  the  Department  to  correct  these 
errors.  Husky  indicates  that  the 
Department  double-counted  U.S. 
packing  costs  for  bagged  and  powdered 
sulphur  and  that  the  royalty  expense  the 
Department  included  as  a  direct  seUing 
expense  component  of  general  expenses 
was  not  equivalent  to  the  royalty    . 
expense  the  Department  subtracted  as  a 
circumstance-of-sale  adjustment  as 
required  by  statute  and  Department 
practice. 

Department's  Position 

We  agree  and  have  corrected  the 
errors  in  these  final  results. 

Comment  9 

Pennzoil  asserts  that  the  Department 
erred  in  determining  that  the  rate  it 
calculated  for  Husky  should  be  applied 
to  Mobil  as  BIA,  because  Petrosul's 
margin  would  be  more  adverse  and 
must  be  appUed  to  Mobil  as  BIA. 

Mobil  asserts  that,  if  the  I>epartment 
calculates  a  margin  for  Petrosul  based 
on  Pennzoil's  cost  allegation  or  on 
Husky's  CV  as  Pennzoil  proposes,  under 
no  circiunstances  should  the 
Department  apply  this  rate  to  Mobil. 
Mobil  asserts  that  the  Department's 
preference  is  to  use  verified  information 
as  the  basis  of  BIA  for  a  cooperative 
respondent  and  cites  In  the  Matter  of 
Replacement  Parts  for  Self-Propelled 
Bituminous  Paving  Equipment  from 


Canada,  USA-90-1904-01  at  81  (May 
15, 1992),  concerning  the  Department's 
selection  of  BIA,  Smith  Corona  v. 
United  States,  796  F.  Supp.  1532, 1536- 
37  (Crr  1992),  and  other  cases  for  the 
proposition  that  the  court  favors  a 
verified  BIA  rate  over  an  unverified  BIA 
rate,  and  favors  BIA  based  on 
"reasonably  accurate"  information  of 
record  if  verified  data  is  not  available 
(Associacion  Colombiana  de 
Exportadores  de  Flares,  717  F.  Supp. 
834  (OT 1989);  Alberta  Pork  Producers' 
Marketing  Board  v.  United  States,  669  F. 
Supp.  445  (CIT  1987)).  Mobil  asserts 
that,  because  it  cooperated  in  this  ' 
review,  the  Department  based  its  BIA 
margin  An  Husky's  verified  information 
and  that  it  would  be  unreasonable  to 
penalize  Mobil  by  using  unverified 
information  that  resiilts  in  an  artificially 
high  dumping  margin. 

Mobil  asserts  that  there  is  no  support 
for  Peimzoil's  approach  because  1)  the 
Department  did  not  verify  the  price 
information  Petrosul  submitted,  2)  the 
CV  information  in  Pennzoil's  cost 
allegation  was  not  only  not  verified,  but 
was  based  on  a  coproduct  methodology, 
and  3)  the  Department  thoroughly  and 
successfully  verified  Mobil's  cost 
responses  and  determined  Mobil 
produces  sulphur  as  a  byproduct. 

Department's  Position 

In  oiu-  preliminary  results,  we 
determined  that,  because  Mobil 
substantially  cooperated  in  this  segment 
of  the  proceeding  by  responding  to  our 
requests  for  information  and 
participating  in  verification,  application 
of  second-tier  BIA  for  Mobil  was 
appropriate.  The  second-tier  approach 
results  in  the  appUcation  of  the  higher 
of  (1)  the  highest  rate  ever  appUcable  to 
the  firm  for  the  same  class  or  kind  of 
merchandise  from  either  the  LTFV 
investigation  or  a  prior  administrative 
review  or.  if  the  firm  has  never  before 
been  investigated  or  reviewed,  the  "all 
others"  rate  from  the  LTFV 
investigation;  or  (2)  the  highest 
calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  for  any 
firm  from  the  same  covmtry  of  origin 
[see,  e.g.,  Allied-Signal  Aerospace  Co.  v. 
United  States.  966  F.2d  1185. 1191  (Fed. 
Cir.  1993);  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al.:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Antidumping  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900. 10908 
(February  28, 1995)).  The  highest  rate 
previously  applicable  to  Mobil  is  &.56 
percent.  'Therefore,  the  rate  calculated 
for  Husky,  the  highest  calculated  rate  in 


this  review,  shall  apply  to  Mobil  as  this 
rate  is  higher  than  the  rate  previously 
applicable  to  Mobil.  Pennzoil  has  not 
presented  an  argument  which  persuades 
the  Department  to  deviate  from 
application  of  its  established  BIA  policy 
with  regard  to  Mobil.  With  regard  to  the 
Department's  treatment  of  Petrosul,  see 
Comment  13. 

Comment  10 

.  Pennzoil  asserts  that  the  Department 
erred  in  concluding  that  5.66  [sic] 
percent  was  the  highest  rate  previously 
assigned  to  Mobil,  as  the  Department's 
first  administrative  review  found  a 
mtirgin  for  Mobil  of  12.9  percent,  and, 
although  unpublished,  Mobil's  entries 
were  Uquidated  at  that  rate.  Peimzoil 
cites  Elemental  Sulphur  from  Canada: 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Finding  and 
Tentative  Determination  to  Revoke  in 
Part.  49  FR  45789,  45790  (September  15, 
1981),  and  provides  copies  of  telexes  to 
Customs  and  an  attachment  to  a  letter  to 
a  respondent  with  proposed  assessment 
rates  to  support  its  position. 
Accordingly,  Pennzoil  asserts,  if  the 
revised  BIA  rate  the  Department 
calculates  for  Petrosul  is  the  highest 
calculated  rate  in  this  review,  the 
Department  should  apply  that  rate  to 
Mobil,  but  imder  no  circiunstances 
should  Mobil  receive  a  rate  lower  than 
12.9  percent. 

Mobil  asserts  that  its  highest  previous 
rate  is  5.56  percent,  and  disputes 
Peimzoil's  assertion  that  its  highest 
previous  rate  is  12.9  percent.  Mobil 
claims  that  although  the  Department's 
September  15, 1981  preliminary  results 
indicate  a  12.9-percent  rate  for  the 
period  July  1,  1978  through  December 
31, 1978  and  a  75.19-percent  rate  for  the 
period  January  1, 1979  through 
November  30, 1980,  there  was  a 
correction  to  the  November  28, 1986 
instructions  on  which  Pennzoil  relies  in 
its  argiunents.  Mobil  explains  that  the 
Department  issued  instructions  stating 
that  entries  for  the  January  1979  through 
November  1981  should  not  be 
Uquidated.  Mobil  points  to  the 
Department's  1987  final  results  for  the 
period  January  1. 1979  through 
November  30. 1981,  which  established  a 
rate  of  zero  for  Mobil  (52  FR  41601). 
Mobil  concludes  that  there  are  no 
published  final  results  or  Customs 
instructions  that  would  support 
Pennzoil's  claimed  rate  of  12.9  percent 
for  the  period  July  1, 1978  through 
December  31, 1978.  Concerning  the 
October  6, 1986  telex  identified  by 
Pennzoil  relating  to  Mobil's  entries  for 
1982-83  at  12.9  percent,  Mobil  asserts 
that  it  was  obviously  based  on  the  same 


error  underlying  the  November  28, 1986 
instruction. 

Department's  Position 

We  agree  with  Mobil.  The 
Department's  practice  is  to  rely  on  the 
published  final  results  of  a  review  or 
investigation  to  determine  the  highest 
rate  ever  applicable  to  a  firm.  We  never 
published  final  results  of  review  with  a 
rate  of  12.9  percent,  for  any  period,  for 
Mobil's  sales.  The  highest  published 
final  review  rate  the  Department  has 
been  able  to  ascertain  for  Mobil  is  5.56 
percent. 

However,  because  the  rate  calculated 
in  this  review  for  Husky  is  higher  than 
5.56  percent,  that  rate  shall  apply  to 
Mobil's  transactions  as  second-tier  BIA 
in  this  review. 

Comment  11  '* 

Mobil  believes  a  1978  U.S.  Customs 
ruling  issued  to  Mobil  Chemical 
(Mochem)  (predecessor  of  Mobil  Mining 
and  Minerals  (MMM).  a  U.S.  affiliate  of 
Mobil),  holding  that  sulphur  purchased 
by  Mochem  for  internal  use  was  exempt 
from  antidumping  duties,  is  still 
applicable.  Mobil  asserts  that  the  reason 
for  the  exemption  was  that,  although  the 
sulphur  is  used  in  the  manufacture  of 
diammonium  phosphate  fertilizer 
(DAP),  the  end-product,  DAP,  contains 
no  sulphur  as  it  ends  up  in  the  form  of 
gypsum,  a  waste  product.  Thus,  Mobil 
contends  that  there  is  no  sale  to  an 
uiuelated  customer  of  sulphur  or  of  the 
product  containing  sulphur  from  which 
U.S.  price  could  be  derived.  Mobil 
asserts  that  Mobil,  Mochem.  and  MMM 
have  relied  on  this  ruling  and  Customs 
has  never  assessed  antidumping  duties 
on  sulphur  imported  by  MoChem  and 
MMM  for  use  in  the  manufacture  of 
DAP. 

Mobil  further  asserts  that  it  has  an 
arrangement  with  MMM  and  a  certain 
unrelated  U.S.  entity  whereby  Mobil 
sells  sulphur  to  its  U.S.  affiliate,  MMM, 
which  then  "swaps"  this  sulphur  with 
the  unrelated  U.S.  entity,  such  that 
Mobil  sulphur  is  delivered  to  this 
unrelated  U.S.  entity  in  return  for  the 
delivery  of  sulphur  from  this  unrelated 
U.S.  entity  to  MMM. 

Mobil  asserts  that  MMM  does  not 
resell  the  sulphur,  but  discards  it  as  a 
waste  product  in  the  form  of  gypsum. 
As  there  is  no  arm's-length  price,  Mobil 
contends  that  the  Customs  Service 
ruling  applies.  Mobil  requests  that  the 
Department  issue  liquidation 
instructions  which  direct  Customs  not 
to  assess  duties  on  any  imports  of  Mobil 
sulphiu-  by  a  certain  unrelated  U.S. 
entity  which  that  entity  purchased 
pursuant  to  the  swap  arrangement. 
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Pennzoil  asserts  that  the  Department 
may  not  exempt  imports  of  Mobil 
sulphur  by  this  unrelated  U.S.  entity 
from  the  assessment  of  antidumping 
duties.  Pennzoil  aigues  that  the  1978 
Customs  ruling  does  not  apply  to  the 
sulphur  the  unrelated  entity  acquired  in 
its  swap  transactions. 

Pennzoil  asserts  that  the  limited 
exemption  in  the  1978  Customs  ruling 
Mras  based  on  a  repealed  statute  and 
Treasury  Department  regulation  and 
that  the  ruling  apphes  only  to  sulphur 
MMM  used  to  produce  DAP  at  a  plant 
which  closed  in  1987.  Pennzoil  further 
asserts  that,  because  Mobil  has  not 
disclosed  the  purpose  for  which  the 
entity  used  the  sulphur,  the  Department 
cannot  determine  that  the  ruling  applies 
to  Mobil's  sulphur,  given  that  Customs 
granted  the  exemption  imder  the 
provision  that  the  sulphur  was 
consumed  in  the  production  of  DAP. 
Pennzoil  contends  that  the  unrelated 
U.S.  entity  may  have  imported  the 
Mobil  sulphur  for  resale  to  U.S. 
customers  and  there  is  no  evidence  on 
the  record  of  this  review  that  the  entity 
ever  produced  DAP,  let  alone  consumed 
the  Mobil  sulphur  in  the  course  of 
producing  that  product.  Pennzoil  notes 
that,  contrary  to  the  statement  in  the 
Customs  ruling,  gypsimi  is  a  salable 
product. 

Pennzoil  asserts  that,  given  the 
Department's  application  of  total  BIA  to 
M(4>il,  the  Department  should  not  rely 
on  Mobil's  factual  assertions  and  reward 
it  by  excluding  U.S.  sales  from  coverage 
by  the  finding. 

Finally.  Pennzoil  asserts  that  Mobil's 
request  constitutes  an  improper  request 
for  a  scope  determination  and  that  such 
an  exclusion  would  create  significant 
administrative  burdens  for  Customs  and 
the  Department.  Peimzoil  contends  that 
any  Uqiudation  instructions  would  need 
to  contain  certain  restrictions  in  view  of 
the  fact  that  the  1978  ruling  expressly 
does  not  cover  a  percentage  of  sulphur 
imported  by  Mobil's  related  entity  that 
do  not  go  to  the  Depue  Plant,  or  that  go 
to  Depue  but  are  used  in  the  production 
of  siilfuric  add.  i 

Department's  Position 

The  1978  Treasury  ruling  does  not 
apply  to  these  transactions  since  the 
ruling  is  narrowly  drafted  to  apply  only 
to  shipments  of  Mobil  sulphur  to  a 
Mobil  affiliate  used  for  a  specific 
purpose.  Moreover,  the  specific 
language  of  the  Treasury  ruling  does  not 
address  "swap"  transactions. 

After  discussing  the  basis  for  the 
exclusion,  the  ruling  concludes: 
"Sulphur  imported  by  Mobil  Chemical 
from  its  Canadian  affiUate,  Mobil  Oil 
Canada,  and  used  in  the  production  of 


diammonium  phosphate  fertiUzer  (DAP) 
will  be  appraised  by  U.S.  Customs 
without  regard  to  the  Antidumping  Act, 
1921,  as  amended.  That  portion  of  the 
Canadian  elemental  sulphur  imported 
by  Mobil  Chemical  fi-om  Mobil  Oil 
Canada  and  not  shipped  to  the  Depue 
plant  or  that  used  in  the  production  of 
sulfuric  acid  will  be  appraised  for 
antidumping  duties."  Letter  to  Patrick 
F.J.  Macrory,  Esq.  from  Salvatore  E. 
Caramagno,  Director,  Classification  and 
Value  Division,  Department  of  the 
Treasury,  U.S.  Customs  Service,  January 
10,  1978. 

The  ruling  does  not  apply  to  Mobil's 
Canadian  sulphur  actusdly  consiuned  by 
an  unrelated  U.S.  entity,  regardless  of 
the  use  to  which  MMM  ultimately  put 
the  exchanged  or  "swapped"  sulphur 
(ostensibly,  this  is  U.S.-produced 
sulphur,  obtained  from  the  unrelated 
U.S.  entity).  It  is  the  U.S.-produced 
product  that  is  "discarded  as  a  waste 
product  in  the  form  of  gypsum"  [Mobil 
Brief,  August  28,  1995  at  5),  and  not 
Mobil's  Canadian  sulphur. 

In  any  event,  even  if  the  ruling 
applied  to  these  transactions,  the 
Department  agrees  with  Pennzoil  that 
any  exemption  of  this  sulphur  would  be 
improper  in  the  context  of  the 
application  of  total  BIA  to  Mobil,  given 
the  serious  doubts  concerning  the 
reliability  and  completeness  of  its 
submissions.  While  Mobil  segregated 
the  voliunes  of  sulphur  that  were 
subject  to  these  swap  transactions  in  its 
sales  listings,  as  exhibited  by 
Verification  of  Sales  Questionnaire 
Response  of  Mobil  Oil  Canada  Lid., 
November  22, 1994  (Verification 
Report),  and  explained  in  Memorandum 
to  Joseph  A.  Spetrini  from  Holly  A. 
Kuga,  re:  Use  of  Best  Information 
Available  for  Mobil  Oil  Canada,  Ltd.,  in 
1 991-92  Administrative  Review  of 
Antidumping  Finding  on  Elemental 
Sulphur  from  Canada  (May  10, 1995)) 
(Memo),  the  Department  concluded  that 
problems  it  encotmtered  at  Mobil's  sales 
verification  rendered  "Mobil's  entire 
sales  response  seriously  defective  and 
an  inappropriate  basis  on  which  to 
conduct  a  dumping  analysis."  Memo  at 
4.  The  Department  further  concluded, 
among  other  things,  that,  "given  the 
magnitude  and  scope  of  the  other 
problems  encountered  at  verification  of 
Mobil,  the  Department  has  serious 
doubts  concerning  the  overall  reliabiUty 
and  completeness  of  Mobil's 
submission.  Therefore,  we  do  not 
believe  that  Mobil's  responses  constitute 
a  proper  basis  on  which  to  base  a 
calculated  margin."  Memo  at  4-5. 

For  purposes  of  these  final  results,  we 
believe  that  a  problem  exists  in  addition 
to  our  inability  to  conduct  a  proper 


dumping  analysis.  This  problem 
concerns  the  proper  segregation  of  the 
swap  transactions  by  Mobil  in  its  sales 
response,  since  not  all  transactions  with 
this  unrelated  U.S.  entity  during  the 
POR  were  the  subject  of  these.swaps. 
Given  the  overall  imreliability  of 
Mobil's  sales  submissions  to  the 
Department,  and  for  the  additional 
reason  above,  the  Department  will  not 
exempt  fitim  the  assessment  of 
antidumping  duties  any  of  the  Canadian 
sulphur  dehvered  to  tids  unrelated  U.S. 
entity  dming  the  POR. 

Comment  12 

Mobil  states  that  it  recognizes  that  the 
Department  appfied  total  BIA  tcf  its 
transactions  b(H:ause  of  difficulties 
during  its  sales  verification,  but  offers 
comments  concerning  its  reported  costs 
that  were  successfully  verified  in  the 
event  the  Department  decides  to  use  its 
costs. 

Pennzoil  asserts  that  the  Department 
carmot  use  the  cost  data  provided  by 
Mobil  and  lu^es  the  Department  to 
reject  Mobil's  suggestion  for  a  nmnber  of 
reasons.  First,  Pennzoil  comments  that 
Mobil  failed  the  sales  verification  and 
the  Department's  use  of  total  BIA  is 
Consistent  with  the  statute.  Department 
precedent  and  decisions  of  the  CFT. 
Citing  Empresa  Nacional  Siderurgica, 
S.A.  and  the  Government  of  Spain  v. 
United  States,  Ct.  No.  93-09-00630-AD. 
Slip  Op.  95-33  at  9  (CIT  March  6, 1995), 
and  Rhone-Poulenc,  Inc.  v.  United 
States,  710  F.  Supp.  341,  346  (CIT. 
1990),  Pennzoil  asserts  that  where  a 
company  fails  verification  so  that  the 
Department  cannot  rely  on  its  U.S. 
selling  prices,  it  has  no  choice  but  to 
resort  to  total  BIA  because  U.S.  prices 
are  an  absolutely  essential  element  of 
the  calculation  of  a  dumping  margin. 
Second,  Pennzoil  argues  that  the 
Department  caimot  rely  on  Mobil's  cost 
information  as  the  basis  for  FMV 
because  Mobil  failed  to  report 
production  costs  for  its  sulphur- 
producing  facilities  in  the  manner  and 
detail  which  the  Department's 
questionnaire  requires.  Pennzoil  asserts 
that  Mobil  failed  to  separately  identify 
the  costs  associated  with  sulphur 
handling  and  without  this  information 
the  Department  cannot  compute  the  CV 
of  sulphiu  under  either  a  coproduct  or 
byproduct  cost  accoimting 
methodology.  Third,  Peimzoil  contends 
that  Mobil's  cost  data  are  useless  as  a 
basis  for  determining  CV  because  the 
Department  could  not  verify  the  barrel- 
of-oil  equivalent  method  Mobil  used.  In 
addition,  Pennzoil  asserts  that  this 
method  is  totally  inappropriate  for 
identifying  sulphur  production  costs, 
since  the  market  value  of  sulphur 


derives  fi-om  its  value  in  fertiUzer,  not 
its  thermal  heat.  Further,  Pennzoil 
argues,  the  relative  BOE  figures  bear  no 
relationship  to  those  products'  volume 
or  value  and  Mobil  failed  to  provide  any 
basis  for  its  BOE-per-MT  conversion 
factor.  Peimzoil  notes  the  Department's 
cost  verification  report  wherein  the 
Department  stated  the  BOE 
methodology  "might  not  be  an 
appropriate  basis  for  the  allocation  of 
joint  costs."  Finally,  citing  the 
Department's  BIA  memonmdum  for 
Mobil  wherein  the  Department  states  it 
has  "serious  doubts  concerning  the 
overall  reUabiUty  and  completeness  of 
Mobil's  submissions,"  Pennzoil  asserts 
that  the  Department  determined  that  it 
could  not  rely  on  any  of  Mobil's 
responses  to  calculate  a  dumping 
margin. 

Department's  Position 

We  affirm  our  decision  in  the 
preliminary  results  to  assign  Mobil  total 
BIA  for  this  review  based  on  problems 
.  we  encoimtered  at  verification  of  its 
sales  responses.  Given  those  problems, 
we  do  not  beUeve  that  Mobil's  responses 
constitute  a  proper  basis  on  which  to 
base  a  calculated  margin.  See  Memo  at 
4-5.  Mobil's  costs  would  be  of  use  only 
if  there  were  reliable,  verified  sales 
information,  which  there  is  not.  The 
issue  of  the  appropriateness  or  validity 
of  Mobil's  reported  costs  is,  therefore, 
moot. 

Comment  13 

Pennzoil  asserts  that  the  Department 
properly  resorted  to  BIA  for  Petrosul  but 
did  not  select  the  correct  BIA  rate  to 
apply  to  Petrosul's  sales.  Pennzoil 
asserts  that,  in  applying  Husky's 
calculated  margin  to  Petrosul,  the 
Department  rewarded  Petrosul  and  its 
suppUers  for  their  failure  to  supply 
requested  COP  information.  Pennzoil 
argues  that  the  use  of  Husky's  margin 
assumes  that  Petrosul's  sulphur  is 
produced  as  a  byproduct,  and  that,  in 
any  event,  the  record  demonstrates  that 
Petrosul's  U.S.  prices  varied  from 
Husky's.  Instead,  Pennzoil  contends  that 
the  Department  should  caloilate  a 
margin  for  Petrosul  by  comparing  its 
reported  U.S.  prices  to  a  CV  calculated 
from  information  in  Pennzoil 's  cost 
allegation,  or  compare  Petrosul's  United 
States  prices  (USPs)  to  a  public  CV 
calculated  for  Husky. 

Citing  the  Department's  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews;  Oil  Country  Tubular  Goods 
from  Canada,  56  FR  38408,  38410 
(August  13, 1991)  [OCTGi,  Pennzoil 
asserts  that  it  is  the  Department's 
practice  to  use  cost  information 
provided  by  the  petitioners  as  BIA  when 


the  suppUers  of  an  otherwise 
cooperative  exporter  fail  to  provide  COP 
information:  this  information  is  then 
compared  to  the  USPs  of  the  exporter  to 
determine  margins.  Pennzoil  states  that 
in  relying  on  a  "company-specific" 
finding  for  Husky  and  Mobil  that 
sulphur  is  a  byproduct,  the  Department 
concluded  that  because  "only  sulphur 
handling  facility  costs  should  be 
allocated  to  sulphur  production,  the 
necessary  [  cost  ]  information  is  not 
available  fit>m  Pennzoil's  cost 
allegation"  to  use  as  BIA  for  Petrosul's 
suppliers'  cost  information.  Pennzoil 
asserts  that  the  Department's 
assumption  that  a  byproduct  cost 
methodology  is  appropriate  for  Petrosul 
is  unsupported  by  evidence  on  the 
record  and  is  contrary  to  the 
Department's  BIA  practice  of  making 
adverse  assumptions  when  a  party  fails 
to  provide  requested  information. 
Pennzoil  asserts  that  the  Department 
must  assume  that  Petrosul's  sulphur 
was  a  coproduct  and  should,  as  in 
OCTG,  compare  Petitwul's  USPs  to  a  CV 
based  on  the  coproduct  information  in 
Pennzoil's  cost  allegation. 

Citing  Shop  Towels  of  Cotton  from  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  55  FTl  7756 
(March  5, 1990),  Pennzoil  further  asserts 
that  the  Department  acted  contrary  to  its 
practice  when  it  failed  to  use  "other 
information"  on  the  record  that 
indicated  a  higher  margin  existed  for 
Petrosul  and  insists  that  the  Department 
should  have  compared  Petrosul's  USPs 
to  the  CV  calculated  for  Husky  plus 
Petrosul's  SG&A  expense  and  profit. 

Pennzoil  claims  that  the  Department 
failed  to  compare  Petrosul's  USP  to 
Husky's  CV  on  the  grounds  that 
Department  policy  prohibits  cross- 
respondent  use  of  proprietary  data,  but 
Pennzoil  asserts  that  Pineapple  and 
Silicon  Metal  from  Brazil.  59  FR  42806 
(August  19, 1994),  demonstrate  that  no 
such  policy  exists  and  that,  even  if  such 
a  policy  exists,  the  Department  should 
not  apply  it  in  a  nianner  that  thwarts  its 
estabUshed  BIA  practice.  Pennzoil 
concludes  that,  at  a  minimum,  the 
Department  should  calculate  a  margin 
for  Petrosul  by  comparing  its  reported 
USPs  to  a  CV  calculated,  in  part,  using 
Husky's  public  data  and  adding 
Petrosul's  SG&A  and  profit. 

Citing  Allied-Signal  Aerospace  Co.  v. 
United  States,  966  F.2d  1185, 1191  (Fed. 
Qr.  1993).  Krupp  Stahl  A.G.  v.  United 
States,  822  F.  Supp.  789,  792  (CIT 
1993).  and  Chemical  Products  Corp.  v. 
United  States,  645  F.  Supp.  289.  295 
(CIT  1986),  Petrosul  asserts  that  the 
Department  is  accorded  substantial 
discretion  and  deference  in  determining 


BIA  and  claims  that,  while  it  may  rely 
on  information  submitted  by  petitioner, 
it  is  not  required  to  do  so.  Petrosul 
asserts  that  the  Department  followed  its 
practice  of  assigning  to  Petrosul,  a 
cooperative  respondent,  the  highest 
calculated  rate  in  this  review  based  on 
the  second-tier  of  its  two-tiered 
methodology.  Qting  Citrosuco  Paulista. 
S.A.  V.  United  States,  704  F.  Supp.  1075. 
1088  (CIT  1988).  Petrosul  asserts  that 
the  Department  must  either  conform 
itself  to  prior  decisions  or  explain  the 
reasons  for  a  departure,  and  that 
Pennzoil  has  provided  no  new 
arguments  or  facts  that  would  justify 
such  a  departiue. 

Petrosul  asserts  that  Pennzoil's 
reliance  on  OCTG  is  misplaced  because 
in  OCTG  the  Department  noted  that  it 
could  have  simply  used  total  BIA.  but 
that  it  was  more  reasonable  to  use  BIA 
to  calculate  only  the  COP.  In  addition. 
Petrosul  asserts  that  because  the  review 
covered  only  one  exporter,  the 
Department  was  prevented  bom  using 
other  respondents'  COP  information  as 
surrogate  information.  Petrosul  asserts 
the  only  alternative  open  to  the 
Department  would  have  been  to  use  the 
hi^est  margin  previously  assigned  to 
the  exporter,  but  because  the  exporter 
was  cooperative,  the  Department 
declined  to  do  so. 

In  addition.  Petrosul  disputes 
Pennzoil's  contentions  that,  first, 
application  of  Husky's  rate,  calculated 
using  a  byproduct  methodology,  results 
in  a  less  adverse  rate  for  Petrosul  and, 
second,  that  the  Department  should 
have  assigned  a  higher  BIA  rate  to 
Petrosul  based  on  Petrosul's  U.S.  pricing 
data.  Citing  Disposable  Pocket  Lighters 
from  the  People's  Republic  of  China: 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  60  FR  22359,  22360 
(May  5.  1995),  Petrosul  asserts  that  the 
Department  normally  assigns  less 
adverse  margins  to  respondents  that 
cooperate,  and  citing  Emerson  Power 
Transmission  Corporation  v.  United 
States.  No.  92-07-00480,  Slip  Op.  at  19 
(CIT  Sept.  1,  1995),  Petrosul  asserts  that 
once  the  Department  establishes  that 
BIA  is  appropriate,  it  has  broad 
discretion  in  determining  what 
information  to  use.  Citing  the 
preliminary  results  in  this  review, 
Petrosul  asserts  that  the  Department 
may  apply  either  total  BIA  or  select 
individual  pieces  of  data  to  substitute 
for  missing  or  unreUable  data.  Citing 
Shop  Towels  of  Cotton  from  the  People  s 
Republic  of  China:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review,  55  FR  7756  (March  5.  1990), 
Petrosul  asserts  that,  while  it  may  be 
appropriate  to  rely  on  other  information 
as  BIA,  the  Department  is  not  required 
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to  rely  on  more  adverse  information, 
particularly  where  a  respondent  has 
been  cooperative,  and,  thus,  the 
Department  is  not  required  to  assign 
Petrosul  a  higher  BIA  based  on 
information  which  differs  from  the 
information  on  which  it  calculated 
Husky's  dumping  margin. 

Department's  Position 

We  disagree  with  Pennzoil  that  we 
should  calculate  a  margin  for  Petrosul 
by  comparing  its  reported  USPs  to  a  CV 
calculated  from  information  in 
Pamzoil's  cost  allegation,  or  compare 
Petrosul's  USPs  to  a  public  CV 
calculated  for  Husky.  We  are  satisfied 
that  selection  of  Husky's  calculated  rate 
is  the  appropriate  BIA  for  Petrosul  for 
this  review,  is  consistent  with  our 
practice,  and  effectuates  the  purpose  of 
the  BIA  rule. 

The  Department  has  broad  discretion 
in  determining  what  constitutes  BIA  in 
a  given  situation  [Krupp  Stahl  A.G.  v. 
United  States.  822  F.  Supp.  789,  792 
(Crr  1993);  see  also  Allied-Signal 
Aerospace  Co.  v.  United  States,  966 
F.2d  1185.  1191  (Fed.  dr.  1993) 
"[BJecause  Congress  has  'explicitly  left 
a  gap  for  the  agency  to  fill'  in 
determining  v^at  constitutes  the  best 
information  available,  thelTA's 
construction  of  the  statute  must  be 
accorded  considerable  deference. ").  The 
court  has  upheld  the  Department's  two- 
tiered  BIA  methodology  as  "a 
reasonable  and  permissible  exercise  of 
the  TTA's  statutory  authority  to  use  the 
best  information  available  when  a 
respondent  refuses  or  is  unable  to 
provide  requested  information. "  Allied 
Signal  at  1192. 

We  agree  with  Pennzoil  that  we  are 
not  prohibited  from  resorting  to  a 
petitioner's  cost  information  for  BIA 
when  the  suppliers  of  an  otherwise 
cooperative  exporter  fail  to  provide  COP 
information.  However,  we  are  not 
compelled  to  do  so.  Furthermore,  in  this 
case,  Pennzoil's  cost  allegation  does  not 
contain  the  necessary  information,  as 
the  allegation  does  not  individually 
identify  the  costs  we  have  determined  to 
be  related  to  sulphur  production  and  we 
are  not  able  to  ascertain  them. 

For  the  preliminary  results,  the 
Department  concluded  that  "[bjecause 
the  Department  has  determined  that 
only  sulphur  handUng  facility  costs 
should  be  allocated  to  sulphur ' 
production,  the  necessary  information  is 
not  available  from  Pennzoil's  cost 
allegation.  As  a  result,  we  do  not  have 
the  option  of  utilizing  Pennzoil's  cost 
data."  See  Memorandum  to  Joseph  A. 
Spetrini.  from  Holly  A.  Kuga.  re:  1991- 
92  Antidumping  Administrative  Review 
of  the  Antidumping  Finding  on 


Elemental  Sulphur  from  Canada:  Use  of 
Best  Information  Available  for  Petrosul 
International  Due  to  Lack  of  Any 
Useable  Cost  of  Production  Information 
(July  11, 1995)  at  6  (Petrosul  Memo). 
While  the  determination  that  "only 
sulphur  handling  facility  costs  should 
be  allocated  to  sulphur  production"  is 
based  on  company-specific 
determinations  of  the  status  of  sulphur 
as  either  a  coproduct  or  byproduct,  the 
Department  notes  that  it  made  these 
determinations  with  regard  to  two  of  the 
three  respondents  that  actively 
participated  in  this  review.  In  OCTG, 
noting  the  wide  discretion  afforded  it  in  • 
determining  what  constitutes  BIA,  the 
Department  determined  that  it  would  be 
more  reasonable  to  use  BIA  to  calculate 
cost  of  production  for  the  respondent 
instead  of  applying  total  BLA  because 
the  cost  information  was  not  in  the 
control  of  the  respondent  [OCTG  at 
38411).  The  Department  acknowledges 
that  it  could  assume  that  Petrosul's 
sulphur  is  a  coproduct,  but  where  we 
have  found  byproduct  status  for  two  of 
three  respondents'  sulphur,  and  where 
Petrosul  has  been  deemed  to  be  a 
cooperative  respondent  (see  Petrosul 
Memo  at  7),  it  is  reasonable  to  disregard 
Pennzoil's  cost  data  reported  under  a 
coproduct  methodology. 

Furthermore,  the  Department's 
decisions  in  Pineapple  and  Silicon 
Metal  from  Brazil  do  not  stand  for  the 
proposition  that  cross-respondent  use  of 
proprietary  data  is  permissible  absent 
consent  or  adequate  safeguards  to 
protect  the  confidentiality  of  the  data.  In 
Pineapple  and  Silicon  Metal  from 
Brazil,  adequate  safeguards  to  protect 
the  confidentiality  of  the  data  were 
present,  i.e.,  in  Pineapple,  we  used 
proprietary  data  from  several 
respondents  such  that  no  one 
respondent's  proprietary  data  was 
vulnerable  to  disclosure.  That  is  not  the 
case  in  this  review.  The  Department 
does  not  believe  that  use  of  Husky's 
public  or  ranged  proprietary  data  would 
protect  the  confidentiality  of  the  data. 

In  addition,  in 
TECHNOIMPORTEXPORT  and  Peer 
Bearing  Company  v.  United  States,  766 
F.  Supp.  1169, 1177  (Crr  1991),  the 
court  stated  that  "the  use  of  confidential 
data  without  the  communicated  consent 
of  the  company  from  which  the  data  is 
compiled  is  contrary  to  law  and 
established  ITA  policy. " 

Finally,  the  fact  that  Petrosul's  U.S. 
sales  data  indicate  USPs  that  differ  from 
Husky's  does  not  alter  our  decision.  The 
Department  must  assess  all  of  the  facts 
on  the  record  in  making  its 
determination,  including  the  degree  of 
cooperation  or  noncooperation  of  a 
respondent.  For  these  final  results,  we 


determine  that  it  is  appropriate  to  apply 
total  cooperative  BIA  to  Petrosul  since 
it  is  consistent  both  with  our  practice 
and  the  purpose  of  the  BIA  rule. 

Comment  14 

Petrosul  asserts  that  the  Department's 
COP  investigation  should  focus  on 
Petrosul's  cost  of  acquisition  (COA) 
rather  than  production  costs  of  its 
suppliers  and  that  as  a  matter  of  law  the 
Department  is  not  entitled  to  disregard 
Petrosul's  COA  in  a  COP  investigation. 
Petrostil  asserts  that  there  is  no  statutory 
basis  for  disregarding  Petrosul's  COA  as 
Petrosul  is  not  related  to  its  suppliers 
and,  citing  section  773(e)(4)  of  the  Tariff 
Act,  asserts  that  the  scope  of  the 
Department's  authority  to  disregard 
transaction  values  is  limited  expressly 
to  transactions  between  related  parties. 
Therefore,  in  determining  FMV  through 
CV,  Petrosul  contends  that  the 
Department  may  not  look  beyond  the 
cost  of  acquiring  materials  to  the 
suppUer's  COP  where  the  transactions 
are  between  parties  that  are  not  related 
as  defined  by  the  Tariff  Act. 

Qting  Consolidated  International 
Automotive.  Inc.  v.  United  States,  809  F. 
Supp.  125  (OT  1992),  and  Washington 
Red  Raspberry  Comm.  v.  United  States, 
657  F.  Supp.  537  (CIT  1987).  Petrosul 
asserts  that  the  court  rejected  the 
argument  that  a  CV  analysis  should  look 
beyond  transfer  prices  of  inputs  to  the 
COP  of  such  inputs  incurred  by 
unrelated  suppliers,  and  explicitly 
reversed  the  Department's  refusal  to 
accept  transaction  prices  in  COP 
investigations  of  resellers  where  the 
transactions  were  unrelated.  Petrosul 
asserts  that  it  is  imrelated  to  its 
suppliers,  and,  unlike  the  exporters  in 
fled  Raspberry,  it  is  a  truly  independent 
reseller.  Petrosul  contends  that  the  total 
absence  of  any  relationship  precludes 
the  Department  from  pursuing  an 
investigation  based  on  the  COP  of 
Petrosul's  suppliers. 

Pennzoil  asserts  that,  while  section 
773(b)  of  the  Tariff  Act  does  not  define 
the  "cost  of  production",  by  its  terms  it 
requires  actual  production  costs,  not  a 
purchaser's  cost  of  acquiring  the 
finished  product,  to  be  compared  to 
home  market  prices,  and  that 
Department  regulations  expressly  state 
that  COP  will  be  based  on  "the  cost  of 
materials,  fabrication,  and  general 
expenses,  but  excluding  profit." 
Pennzoil  asserts  that  Petrosul's 
argument  for  basing  COP  on  acquisition 
cost  does  not  address  the  language  of 
section  773(b)  of  the  Tariff  Act. 
Department  precedent,  the  Department's 
explanation  for  its  use  of  BIA  in  the 
preliminary  results,  or  the  Department 
memorandum  on  these  matters.  Instead, 
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Pennzoil  argues,  Petrosul's  dtes  to 
statutory  language  and  cases  dealing 
with  the  valuation  of  inputs  used  in 
producing  subject  merchandise  in 
determining  CV  which,  according  to 
Pennzoil,  is  irrelevant  since  Petrosul,  a 
reseller,  did  not  manufacture  sulphur 
ftoia  any  inputs. 

Pennzoil  rebuts  Petrosul's  reference  to 
section  773(e)(4)  of  the  Tariff  Act,  and 
argues  that  it  defines  "related  parties" 
for  the  purposes  of  sections  773(e)  (2) 
and  (3),  and  that  these  sections  address 
valuation  of  inputs  in  determining  CV. 
Pennzoil  asserts  that  section  773(e)(1) 
requires  that  CV  include  all  inputs  in 
the  production  of  subject  merchandise 
and  that,  since  Petrosul  did  not 
purchase  liquid  sulphiu-  as  a  material 
input  in  the  production  of  that  same 
subject  merchandise,  Pennzoil  contends 
that  these  provisions  are  irrelevant. 

Pennzoil  further  asserts  that 
Consolidated  Automotive  and  Red 
Raspberry  involve  valuation  of  inputs  in 
calculating  CV,  the  first  which  upheld 
the  Department's  use  of  the  transaction 
price  of  lug  nut  blanks  (an  input)  in 
determining  the  CV  of  chrome-plated 
lug  nuts  (subject  merchandise),  and  the 
latter  which  found  unlawful  the 
Department's  failure  to  use  the 
transaction  price  of  red  raspberries  (an 
input)  in  determining  the  CV  of  fresh 
and  frozen  red  raspberries  packed  in 
bulk  containers  and  suitable  for  further 
processing  (the  subject  merchandise). 
Pennzoil  asserts  that,  contrary  to 
Petrosul's  assertion,  the  exporters  in 
Red  Raspberry  were  not  resellers,  but 
rather  manufacturers. 

Pennzoil  concludes  that  the  CIT  has 
not  reviewed  the  Department's  practice 
,  of  rejecting  acquisition  cost  as  a  basis 
for  the  COP  of  merchandise  sold  by  a 
reseller,  but  that,  given  the  substantial 
discretion  afforded  the  Department,  its 
interpretation  of  section  773(b)  is  proper 
because  using  acquisition  cost  would  be 
contrary  to  the  plain  language  of  the 
sales-below-cost  provision  and  would 
defeat  its  piupose. 

Department's  Position 

The  record  indicates  that  Petrosul 
purchases  elemental  sulphur  after  its 
conversion  from  H2S.and  without 
further  processing.  Petrosul  admits  it  is 
not  a  producer  of  elemental  sulphur,  but 
rather  merely  a  reseller.  Because 
Petrosul  is  not  involved  in  the 
production  of  elemental  sulphur,  the 
issue  of  the  proper  valuation  of  inputs 
is  not  relevant.  Therefore,  the  statutory 
provisions  and  cases  cited  by  Petrosul 
are  not  relevant. 

Petrosul  does  not  itself  produce  the 
elemental  sulphur  it  sells.  Department 
practice  in  such  situations  is  to  compare 


the  production  costs  of  the  producer 
(Petrosul's  supplier/producers),  plus  the 
producer's  SG&A  and  the  SG&A  of  the 
seller  (Petrosul),  to  the  seller's  home 
market  sales  to  determine  whether  home 
market  sales  were  made  below  the  COP. 
Upon  receiving  a  satisfactory  allegation 
of  sales  below  cost,  the  Department  is 
required  to  investigate  those  allegations. 
This  investigation  is  mandated  by 
section  773(b)  of  the  Tariff  Act,  which 
provides  that: 

Whenever  the  administering  authority  has 
reasonable  grounds  to  believe  or  susf>ect  that 
sales  in  the  home  market  of  the  country  of 
exp>ortation,  or,  as  appropriate,  to  countries 
other  than  the  United  States,  have  been  made 
at  prices  which  represent  less  than  the  cost 
of  producing  the  merchandise  in  question,  it 
shall  determine  whether,  in  fact,  such  sales 
were  made  at  less  than  the  cost  of  producing 
the  merchandise.  .  .  . 

Section  773(b)  of  the  Act  (1994) 
(emphasis  added). 

As  stated  above,  consistent  with  the 
Department's  policy  on  this  matter  with 
regard  to  resellers,  the  Department  has 
interpreted  "cost  of  producing  the 
merchandise"  to  mean  the  production 
costs  of  the  producer,  plus  the 
producer's  SG&A,  plus  the  SG&A  of  the 
reseller.  See  Memorandum  from  David 
Mueller  to  Reviewers,  December  18, 
1990,  attached  to  Petrosul  Memo;  see, 
also,  Fresh  and  Chilled  Atlantic  Salmon 
from  Norway,  56  FR  7661  (February  25, 
1991);  Oil  Country  Tubular  Goods 
(OCTG]  from  Canada.  56  FR  38406 
(August  13,  1991):  and  Fresh  Kiwifruit 
from  New  Zealand.  57  FR  13695  (April 
17. 1992).  See  also  Petrosul  Memo. 
While  this  interpretation  may  create  a 
burden  upon  a  respondent  such  as 
Petrosul,  to  hold  otherwise  would  allow 
a  huge  loophole  and  open  domestic 
producers  to  competition  with  below 
cost  exports  without  remedy  because 
the  producer  could  continue  to  sell  his 
production  below  cost,  and,  as  long  as 
he  does  not  know  the  destination,  the 
intermediate  prices  would  be  taken  as 
COP  for  resellers,  regardless  of  the 
actual  costs  incurred.  Because  the 
Department  was  unable  to  obtain  the 
costs  of  producing  the  elemental 
sulphur  supplied  to  Petrosul,  the 
Department  was  unable  to  proceed  to 
the  next  step  in  a  sales-below-cost- 
investigation:  comparison  of  the  sulphur 
COP  to  Petrosul's  home-market  prices. 
Therefore,  the  Department  relied  on 
BIA. 

Comment  15 

Petrosul  asserts  that  the  use  of  its 
COA  is  particularly  appropriate  in  the 
case  of  a  waste  product  like  elemental 
sulphur  and  claims  that  the  substance 
actually  recovered  from  natural  gas  or 


oil  is  hydrogen  sulphide  gas.  which  is 
not  "merchandise"  within  the  COP 
language  of  section  773(b)  of  the  Tariff 
Act  (19  U.S.C.  §  1677b(b)).  Therefore, 
Petrosul  contends  that  the  cost  of 
extracting  hydrogen  sulphide  and 
converting  it  into  elemental  sulphur  is 
not  a  "cost  of  producing  the 
merchandise"  but  is  a  cost  mandated  by 
both  commerce  and  law  of  disposal  of 
hydrogen-sulphide,  a  byproduct  or 
waste  product. 

Petrosul  asserts  that  production  of 
recovered  elemental  sulphur  is 
involimtary,  that  it  is  purchased 
immediately  after  its  conversion  from 
hydrogen  sulphide  without  further 
processing,  and,  therefore,  the  "cost  of 
producing  the  merchandise  '  is  properly 
limited  to  acquisition,  handling, 
administrative  and  sales  costs  incurred 
by  Petrosul.  Petrosul  asserts  that  its 
COA  is  the  most  accurate  measure  of  the 
product's  COP  since  that  is  the  first  time 
value  is  attributed  to  the  product. 

Department's  Position 

Petrosul  obtains  elemental  sulphur  for 
resale  and  not  HjS.  Therefore,  we  need 
the  COP  of  sulphur  for  our  analysis.  In 
addition,  the  Department  has 
determined  that  it  must  ascribe  some 
costs  to  the  production  of  sulphur,  even 
if  it  considers  sulphur  a  b\'product  (see. 
e.g..  Comment  3;  see  also  Memorandum 
to  Susan  G.  Esserman  from  Joseph  A. 
Spetrini;  Team  Recommendation 
Related  to  The  Cost  Accounting 
Treatment  of  Elemental  Sulphur  From 
Canada.  June  29,  1995).  h  is  clear  that 
Petrosul's  suppliers  bear  some  of  these 
costs  in  handling  elemental  sulphur 
after  converting  it  from  HjS  as  the 
Department  determined  that  costs 
incurred  in  the  sulphur  handling 
facility,  including  loading,  transfemng 
of  the  product  and  a  portion  of  general 
facilities  costs  relate  directly  to  the  sale 
of  sulphur  (Id.  at  6).  Because  the 
Department  does  not  have  these  costs,  it 
was  unable  to  proceed  with  its  cost 
investigation  of  Petrosul. 

Comment  16 

Petrosul  asserts  that  the  Department 
acknowledged  that  Petrosul  cooperated 
fully  in  this  review,  and  that  it  provided 
all  information  requested  except  for  its 
suppliers'  COPs.  which  it  does  not  have 
and  cannot  force  its  suppliers  to 
provide.  Under  such  circumstances, 
Petrosul  contends  that  reliance  on  BIA 
is  arbitrary,  capricious,  an  abuse  of 
discretion  and  contrary  to  law  as  there 
is  nothing  that  Petrosul  could  do. 

Petrosul  asserts  that  even  in 
antidumping  proceedings,  parties  are 
entitled  to  due  process  protection,  citing 
Sugiyama  Chain  Co..  Lid.  v.  United 
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States.  852  F.  Supp.  1103, 1115  (OT 
1994)  [Sugiyama),  yet  the  Department's 
apprtMch  hen  condemns  all 
independent  resellers  to  BIA  margins  in 
COP  investigati(Mis  where  the  unrelated 
suppUer  chooses  not  to  cooperate. 
Petrosid  contends  that  it  is  a  violation 
of  due  process  of  law  for  the  Department 
to  assign  BIA  margins  to  respondents 
that  cannot  produce  information  which 
is  not,  and  will  never  be,  in  their 
possession. 

Petrosul  asserts  that  it  never  had  an 
opportimity  to  respond  to  the 
ENspartment's  request  for  its  suppUers' 
costs,  information  which  is  beyond 
Petrosul's  reach,  and  that  Petrosul  is 
being  denied  the  opportunity  to 
respond.  Petrosul  cites  Sigma  Corp.  v. 
United  States,  841  F.  Supp.  1255  (CIT 
1993),  where  the  court  reversed  the 
Department's  reliance  on  BIA  for  a 
respondent  that  never  was  given  an 
opportxmity  to  respond,  to  support  its 
position. 

Peimzoil  asserts  that  basing  Petrosul's 
margin  of  dvunping  on  BIA  is  not 
fundamentally  imfair,  an  abuse  of 
discretion  or  a  denial  of  due  process. 
Pennzoil  argues  that  there  is  no 
alternative  to  reUance  on  BIA  for 
Petrosul  in  the  absence  of  actual  COP 
data,  as  use  of  acquisition  cost  would 
subvert  the  sides-below-cost  provision 
of  the  Tariff  Act. 

Department's  Position 

The  De{>artment  beheves  Petrosul  has 
been  fully  afforded  procedural  due 
process.  The  Department  requested  cost 
information  from  Petrosul's  suppliers, 
all  of  whom  refused  to  provide  such 
information.  Section  776(c)  of  the  Act 
requires  the  Department  to  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  imable  to  produce 
JFMnformation  requested  in  a  timely 
manner  or  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation."  Further,  Department 
regulations  provide  that  "[t]he  Secretary 
vrill  use  the  best  information  available 
whenever  the  Secretary  (1)  [d]oes  not 
receive  a  complete,  accurate,  and  timely 
response  to  the  Secretary's  request  for 
factual  information;  or  (2)  [i]s  unable  to 
verify,  within  the  time  specified,  the 
accuracy  and  completeness  of  the 
factual  information  submitted. "  19  CFR 
353.37(a).  Because  the  Department 
could  not  identify  any  other  source  of 
data  that  would  provide  a  reasonable 
surrogate  for  the  missing  supplier- 
producers'  cost  of  jJroducing  elemental 
sulphur,  the  only  alternative  open  to  the 
Department  is  to  apply  total  BIA  to 
Petrosul. 

With  regard  to  Petrosul's  assertion 
that  it  never  had  an  opportunity  to 


respond  to  the  Department's  request  for 
its  suppUers's  costs,  given  the 
Department's  practice,  Petrosul  was 
fully  aware  of  the  import  of  its 
suppliers'  refusal  to  reply  to  the 
E>epartment's  questionnaire. 

'Final  Results  of  Review 

We  determine  the  following 
percentage  weighted-average  margins 
exist  for  the  period  December  1, 1991 
through  November  30, 1992: 


Manufacturer/exporter 

Percent 
margin 

Husl<y  Oil  Ltd 

7.17 

Mobil  Oil  Canada,  Ltd 

Petrosul 

'7.17 
'7.17 

Alt)erta  

(2) 
P) 

328.9 
328.9 

Allied 

Norcen  

Brimstone 

Burza  

Canamex  

Delta  

328.9 
328.9 

Drummond 

Fanchem 

Real  

328.9 
328.9 
328.9 

Saratoga  

Sult»w 

3  28.9 
328.9 

'  Cooperative  BIA  rate. 

2  No  shipments  or  sales  subject  to  this  re- 
view. The  firm  has  no  individual  rate  from  any 
segment  of  this  proceeding.  As  a  result,  the 
firm  will  be  subject  to  the  "all  others"  rate. 

3  NorM»operative  BIA  rate. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  elemental  sulphur,  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results,  as  provided 
by  section  751)a)(l)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
companies  will  be  the  rates  listed  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
or  the  less-lhan-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 


be  the  "new  shipper"  rate  established  in 
the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  estabUshed,  as  discussed 
below. 

On  May  25, 1993,  the  Court  of 
International  Trade  (OT),  in  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (OT  1993),  and  Federal- 
Mogul  Corporation  and  The  Torrington 
Company  v.  United  States^  822  F.  Supp. 
782  (CIT  1993),  decided  that  once  an 
"All  Others"  rate  is  estabUshed  for  a 
company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "All  Others" 
rate  bom  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  or 
clerical  errors  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "All  Others"  rate 
from  the  Treasury  LTFV  investigation, 
we  have  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  estabUshed  in  the  first  final  results 
of  administrative  review  we  pubUshed 
(or  that  rate  as  amended  for  correction 
or  clerical  errors  as  a  result  of  litigation) 
as  the  "All  Others"  rate  for  the  purposes 
of  establishing  cash  deposits  in  all 
current  and  future  administrative 
reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "All  Others"  rate 
from  the  Treasury  LTFV  investigation, 
the  "All  Others"  rate  for  the  purposes  of 
this  review  would  normally  be  the  "new 
shipper"  rate  established  in  the  first 
notice  of  final  results  of  administrative 
review  we  published.  However,  a  "new 
shipper"  rate  was  not  estabUshed  or 
ascertainable  in  that  notice.  Therefore, 
for  the  purposes  of  this  review,  we  have 
dravra  the  "AU  Others"  rate  of  5.56 
percent  from  the  final  resufts  of 
administrative  review  of  this  finding  we 
conducted  generally  for  the  period 
December  1, 1980  through  November 
30,  1982.  See  Elemental  Sulphur  from 
Canada;  Final  Results  of  Administrative 
Review  of  Antidumping  Finding,  48  FR 
53592  (November  28, 1983). 

These  deposit  requirements  shall 
remain  in  effect  until  pubUcation  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failiue  to  comply  with  this  req'uirement 


could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidimiping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ( APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  j^JK)  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  February  22, 1996. 
Susan  G.  EsBennan, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-4979  FUed  3-1-96;  8:45  ami 
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Certain  Stainless  Steel  Cooking  Ware 
From  the  ReputHic  of  Korea: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidvunping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
Farberware,  Inc.  (petitioner),  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  This  notice  of 
preliminary  results  covers  the  period 
January  1, 1994  through  December  31, 
1994.  "This  review  covers  one 
manufacturer/exporter,  Daelim  Trading 
Company,  Ltd.  (Daelim).  The  review 
indicates  the  existence  of  dumping 
margins  during  this  period. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  (NV).if  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidumping  duties 
equal  to  the  difference  between  the 
United  States  price  (USP)  and  the  NV. 
Interested  parties  are  invited  to 


comment  on  these  preliminary  results. 
Parties  who  submit  argiiment  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  a  statement  of  the 
issue;  and  (2)  a  brief  summary  of  the 
argimient. 

EFFECTIVE  DATE:  March  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
Antidumping  CompUance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)482-5253. 

SUPPLEMENTARY  INFORMATKM: 

The  AppUcable  Statute 

Unless  otherwise  indicated,  all 
citations  of  the  Tariff  Act  of  1930.  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  (URAA). 

Background 

The  Department  pubUshed  an 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  on  January  20. 1987 
(52  FR  2139).  The  Department 
published  a  notice  of  "Opportunity  To 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  for  the  1994 
review  period  on  January  12, 1995  (60 
FR  2941).  On  January  30, 1995, 
petitioner  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
RepubUc  of  Korea  for  one  manufacturer/ 
exporter,  covering  the  period  January  1. 

1994  through  December  31,  1994.  We 
initiated  the  review  on  February  15, 

1995  (60  FR  8629). 

The  Department  extended  the  time 
limits  for  the  deadlines  for  the 
preUminary  and  final  results  of  review 
because  of  the  additional  time  required 
for  the  development  of  a  new 
questionnaire  that  accorded  with  the 
URAA.  See  Antidumping  Duty 
Administrative  Reviews;  Time  Limits,  60 
FR  56141  (November  7. 1995).  As  a 
result  of  the  federal  government  28-day 
total  shutdown,  these  deadlines  were 
further  extended. 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

In  addition,  on  September  11, 1995, 
petitioner  requested  that  the  Department 
conduct  an  investigation  to  determine  if 
Daelim  made  sales  at  prices  below  its 
cost  of  production  (COP)  during  the 
review  period.  On  October  19, 1995, 
based  on  petitioner's  allegation  and  the 


totality  of  evidence  on  record,  the 
Department  determined  that  there  were 
reasonable  grounds  to  believe  or  suspect 
that  DaeUm  made  sales  at  prices  below 
its  COP,  in  accordance  with  section  773 
(b)(2)(A)(i)  of  the  Act,  and  initiated  a 
COP  investigation  for  Daelim.  pursuant 
to  section  773(b)(1)  of  the  Act.  See 
Certain  Stainless  Steel  Cooking  Ware 
from  Korea — Home  Market  Sales  Below 
Cost  Allegation  for  Daelim  Trading 
Company.  Ltd.,  October  19. 1995. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  During  the  review 
period,  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
7323.93.00.  The  products  covered  by 
this  order  are  skiUets,  frying  pans, 
omelette  pans,  saucepans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 
steel  vessels,  all  for  cooking  on  stove  top 
burners,  except  tea  kettles  and  fish 
poachers.  Excluded  from  the  scope  is 
stainless  steel  kitchen  ware.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs'  purposes. 
The  written  description  remains 
dispositive  as  to  the  scojje  of  product 
coverage. 

The  period  of  review  (POR)  is  January 
1.  1994  through  December  31.  1994, 
covering  one  manufacturer/exporter. 
Daelim. 

Use  of  Facts  Available 

A  large  portion  of  Daelim "s  home 
market  sales  were  to  an  affi)'?ted 
reseller.  Because  an  extremely  small 
percentage  of  Daelim's  total  home 
market  sales  were  to  unaffiliated 
customers,  there  is  not  a  sufficient 
factual  basis  to  determine  whether  sales 
to  the  affiliaffed  reseller  were  made  at 
arms-length  prices.  See  Television 
Receivers.  Monochrome  and  Color,  from 
Japan:  Final  Results  of  Antidumping 
Dutv  Administrative  Review.  52  FR 
8940.  8943  (March  20.  1987).  Therefore, 
the  Department  will  request  that  Daelim 
provide  the  information  on  sales  by  its 
affiliated  reseller  to  the  first  unaffiliated 
customer  for  certain  home  market 
models. 

For  purposes  of  the  preliminary 
results,  the  Department  has  applied  a 
neutral  facts  available  (FA)  rate  for  the 
missing  downstream  sales  information, 
in  accordance  with  section  776(a)(1)  of 
the  Act.  For  a  neutral  FA  rate,  we 
applied  the  weighted-average  margin 
calculated  for  sales  to  the  United  States 
(U.S.)  for  which  there  were  appropriate 
home  market  sales  for  matching 
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purposes.  If  Daelim  timely  responds  to 
our  request  for  additional  information, 
we  wiU  examine  Oaelim's  response  and 
incorporate  the  information  provided  in 
our  analysis  in  the  final  results  of 
administrative  review.  If  Daelim  fails  to 
provide  the  requested  data,  we  may 
evaluate  the  apphcation  of  FA 
accordingly. 

United  SUtes  Price  ' 

In  calculating  USP  for  Daelim.  we 
used  export  price,  as  defined  in  section 
772(a)  of  the  Act,  because  the 
merchandise  was  sold  to  imaffiUated 
U.S.  purchasers  prior  to  the  date  of 
impcotation.  Daelim  reported  that 
export  price  was  based  on  the  packed, 
FOB  price  to  imaffiUated  purchasers  in 
the  United  States.  We  made  deductions 
for  brokerage  and  handling  charges, 
inland  frei^t  from  the  plant,  credit 
expense,  wharfage,  container  freight 
station  (CFS)  charges,  and  export  license 
recommendation  fees,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act, 
because  these  expenses  were  incident  to 
bringing  the  subject  merchandise  from 
the  original  place  of  shipment  in  the 
exporting  coimtry  to  the  place  of 
dehvery  in  the  United  States.  We 
increased  USP  for  duty  drawback,  in 
accordance  with  section  772(c)(1)(B)  of 
the  Act.  In  addition,  because  there  is  a 
concurrent  countervailing  duty  order  on 
the  subject  merchandise,  we  increased 
USP  by  the  amount  of  the 
countervailing  duty  imposed  on  the 
subject  merchandise  to  offset  the  export 
subsidy,  in  accordance  with  section 
772(cKl)(C)oftheAct. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Nonnal  Value 

A.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Daelim 's  volmne  of  home  market  sales 
of  the  foreign  like  product  to  the  volimie 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(B) 
.  of  the  Act.  Because  DaeUm's  aggregate 
voliune  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  Daelim,  pursuant  to  section 
773(a)(1)(C)  of  the  Act. 

B.  COP  Test  ! 

As  stated  above  in  the  Background 
section,  the  Department  initiated  a  cost 
investigation  to  determine  whether 


Daelim  made  home  market  sales  during 
the  POR  at  prices  below  its  COP,  as 
defined  in  section  773(b)  of  the  Act.  We 
calculated  COP  based  on  the  sum  of  the 
costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product,  plus  selling,  general,  and 
administrative  expenses  (SG&A),  and 
the  cost  of  all  expenses  incidental  to 
placing  the  foreign  like  product  in 
condition  packed  ready  for  shipment,  in 
accordance  with  section  773(b)(3)  of  the 
Act.  We  relied  on  the  home  market  sales 
and  COP  information  provided  by 
Daelim  in  its  questionnaire  responses. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  to  disregard  home  market  sales 
made  at  prices  below  the  COP,  we 
examined  whether  such  sales  were 
made  in  substantial  quantities  within  an 
extended  period  of  time,  and  whether 
such  sales  were  made  at  prices  which 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
home  market  sales  of  a  given  model  are 
at  prices  less  than  the  COP,  we  do  not 
disregard  any  below-cost  sales  of  that 
model  because  the  below-cost  sales 
were  not  made  within  an  extended 
period  of  time  in  "substantial 
quantities."  Where  20  percent  or  more 
of  home  market  sales  of  a  given  model 
are  at  prices  less  than  the  COP,  we  find 
that  sales  of  that  model  were  made 
within  an  extended  period  of  time  in 
"substantial  quantities,"  in  accordance 
with  section  773(b)(2)(B)  of  the  Act. 
Moreover,  we  determine  whether  the 
below-cost  sales  of  a  given  product  are 
at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act.  If  we 
find  that  sales  have  been  made  within 
an  extended  period  of  time  in 
"substantial  queintities"  and  were  not  at 
prices  which  would  permit  recovery 
within  a  reasonable  period  of  time,  we 
disregard  the  below-cost  sales,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

The  results  of  our  cost  test  indicated 
that  within  an  extended  period  of  time, 
for  certain  home  market  models,  more 
than  20  percent  of  the  home  market 
sales  were  sold  at  below  the  COP  prices, 
which  would  not  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  Thus,  we  excluded  these  below- 
cost  sales  and  used  the  remaining 
above-cost  sales  as  the  basis  of 
determining  NV,  in  accordance  with 
section  773(b)(1).  For  those  home 
market  models  for  which  there  were  no 
above-cost  sales,  we  compared  export 


prices  to  constructed  value  (CV),  in 
accordance  wdth  section  773(b)(1). 

C.  Model  Mptch 

The  Department  determined  that  the 
model  match  methodology  provided  by 
Daelim  in  its  questionnaire  response 
was  too  restrictive.  Daelim's 
methodology  Umited  the  selection  of 
matches  to  essentially  identical 
merchandise.  When  Uiere  were  no 
contemporaneous  sales  of  this  identical 
merchandise,  Daelim's  methodology  did 
not  select  acceptable  similar 
merchandise,  but,  instead,  resorted  to 
CV  as  the  basis  for  NV.  Therefore,  we 
revised  DaeUm's  model  match  for  the 
preUminary  results  of  review  in  order  to 
search  for  the  HM  model  which  is  most 
like  or  most  similar  in  characteristics 
and  uses  with  each  US  model,  pursuant 
to  section  771  (10)  of  the  Act.  First,  from 
Daelim's  one  product  category,  we 
estabUshed  three  foreign  Uke  product 
categories:  (1)  Sauce  pans  and  pots;  (2) 
frying  pans;  and  (3)  other  cooking  ware, 
such  as  steamers,  covers,  or  boiler 
inserts.  Second,  we  broadened  Daelim's 
model  match  criteria  of  capacity,  gauge, 
and  body  style,  and  did  not  use  the 
parameters  Daelim  suggested.  To 
perform  the  model  match,  we  first 
searched  for  the  most  similar  home 
market  model  with  regard  to  capacity.  If 
there  were  several  home  market  models 
with  identical  capacities,  we  then 
searched  for  the  most  similar  home 
market  model  with  regard  to  gauge.  We 
continued  this  process  with  regard  to 
body  shape.  If,  as  a  result  of  this 
analysis,  several  home  market  models 
were  deemed  equally  similar,  we  chose 
the  home  market  model  which,  when 
compared  to  the  U.S.  model,  had  the 
lowest  difl^erence  in  variable  costs  of 
manufacturing  (difiner),  provided  the 
difiner  did  not  exceed  20  percent  of  the 
total  cost  of  manufacturing  of  the  U.S. 
model. 

Our  model  match  resulted  in  several 
price-to-price  comparisons  involving 
sales  to  the  affiliated  reseller,  requiring 
downstream  sales  information.  For 
those  U.S.  models  where  no  foreign  like 
product  was  found  with  a  difmer  of  less 
than  20  percent  or  where  the  U.S.  model 
matched  to  a  home  market  model  which 
was  found  to  be  sold  at  below  cost,  we 
resorted  to  CV  as  the  basis  of  NV,  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

D.  Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on 
Daelim's  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  and  profit 
inciured  and  reaUzed  in  connection 


with  the  production  and  sale  of  the 
foreign  Uke  product,  and  U.S.  packing 
costs.  We  used  the  costs  of  materials, 
fabrication,  and  G&A  as  reported  in  the 
CV  portion  of  Daelim's  questionnaire 
response.  We  used  the  U.S.  packing 
costs  as  reported  in  the  U.S.  sales 
portion  of  Daelim's  questionnaire 
response.  We  based  selling  expenses 
and  profit  on  the  information  reported 
in  the  home  market  sales  portion  of 
Daelim's  questionnaire  response.  See 
Certain  Pasta  from  Italy;  Notice  of 
Preliminary  Determination  ef  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination,  61  FR  1344, 
1349  (January  19, 1996).  For  selling 
expenses,  we  used  the  average  of  above- 
cost  per-unit  HM  selling  expenses 
wei^ted  by  the  total  quantity  sold.  For 
actual  profit,  we  first  calculated  the 
difference  between  the  home  market 
sales  value  and  home  market  COP,  and 
divided  the  difference  by  the  home 
market  COP.  We  then  multipUed  this 
percentage  by  the  COP  for  each  U.S. 
model  to  derive  an  actual  profit. 

E.  Price-to-Price  Comparisons 

For  those  price-to-price  comparisons 
where  we  did  not  resort  to  CV  or  the 
facts  available,  we  based  NV  on  the 
price  which  the  foreign  like  product  is 
first  sold  for  consumption  in  the 
exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  coivse  of  trade,  and  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  export  price,  as  defined  by 
section  773(a)(l)(B)(i)  of  the  Act.  We 
reduced  NV  for  home  market  credit  and 
advertising  expenses,  in  accordance 
with  section  773(a)(6)(C)(iii),  due  to 
differences  in  circimistances  of  sale.  We 
also  reduced  NV  by  packing  costs 
incurred  in  the  home  market,  in 
accordance  with  section  773(a)(6)(B)(i). 
In  addition,  we  increased  NV  for  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)(A).  We  made  further 
adjustments  to  accoimt  for  differences 
in  physical  characteristics  of  the 
merchandise,  in  accordance  with  19 
CFR  353.57  of  the  Department's 
regulations. 

When  NV  was  based  on  CV  or  home 
market  sales,  we  adjusted  for 
commissions  paid  on  U.S.  sales.  In 
accordance  with  19  CFR  353.56(b)(1), 
we  offset  these  commissions  with  the 
weighted  average  of  home  market 
indirect  selling  expenses,  because  no 
sales  commissions  were  incurred  in  the 
home  market,  up  to  the  amount  of  the 
commissions  paid  on  U.S.  sales.  In 
addition,  we  increased  NV  by  U.S. 
credit  expenses,  in  accordance  with 
section  773(a)(6)(C)(iu)  of  the  Act, 
because  of  differences  in  the 


circiunstances  of  sale.  No  other 
adjustments  were  claimed  or  allowed. 

PreUminary  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manufacturer/ 
exporter 

Period 

Margin 
(per- 
cent) 

Daelim  Trading 
Co..  Ltd  

1/1/94-12/31/94 

6.31 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
pubUcation  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  v\rill  be  held  44 
days  afier  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
pubUcation.  The  Department  will 
publish  a  notice  of  the  final  results  of 
the  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  the  hearing,  within  180 
days  fit)m  the  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shaU  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidiunping  dumping  duties  on  entries 
of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  certain  stainless  steel  cooking  ware 
from  the  RepubUc  of  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubUcation 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  DaeUm  will  be  the  rate 
estabUshed  in  the  final  results  of 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original 
LTFV  investigation  or  a  previous 


review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in 
these  reviews,  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation:  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  these 
or  any  previous  reviews,  the  cash 
deposit  rate  will  be  8.10  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation  (52  FR  2139.  Januarv  20, 
1987). 

This  notice  serves  as  a  preliminary 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

These  administrative  reviews  and 
noUce  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1)). 

Dated:  February  28, 1996. 
Susan  G.  Easennan, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-4983  Filed  3-1-96:  8:45  ami 
iiUJNQ  CODE  3S1fr-0S-P 
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Industrial  Ptiosphoric  Acid  From 
Israel;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews 
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action:  Notice  of  preliminary  results  of 
Countervailing  Duty  Administrative 
Reviews. 

SUMMARY:  The  Department  of  Conunerce 
(the  Department)  is  conducting  two 
administrative  reviews  of  the 
countervailing  duty  order  on  industrial 
phosphoric  add  from  Israel.  We 
pielimtnarily  determine  the  net  subsidy 
to  be  3.84  percent  ad  valorem  for  all 
companies  for  the  period  January  1, 

1992  through  December  31, 1992,  and 
5.50  percent  ad  valorem  for  all 
companies  for  the  period  January  1, 

1993  through  December  31,  1993.  If  the 
final  results  of  these  reviews  remain  the 
same  as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  assess 
coimtervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  March  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo. 
Office  of  Countervailing  Compliemce, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  August  19, 1987,  the  Department 
pubUshed  in  the  Federal  Register  (52 
FR  31057)  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from 
Israel.  On  August  3, 1993,  and  August 
3, 1994.  the  Ciepartment  published 
notices  of  "Opportimity  to  Request 
Administrative  Review"  of  this 
coimtervailing  duty  order  for  the  " 
periods  January  1, 1992  through 
December  31, 1992  and  January  1, 1993 
through  December  31, 1993, 
respectively  (58  FR  41240  and  59  FR 
39543).  We  received  a  timely  request  for 
review  for  the  1992  review  period  from 
the  petitioners,  FMC  Corporation  and 
the  Monsanto  Company.  We  received 
timely  requests  for  review  for  the  1993 
review  period  from  both  the  petitioners 
and  the  respondent,  Rotem  Fertilizers 
Ltd. 

We  initiated  the  review  covering  the 
period  January  1, 1992  through 
.  December  31, 1992,  on  September  30. 
1993  (58  FR  51054).  We  initiated  the 
review  covering  the  period  January  1, 
1993  through  December  31.1993,  on 
September  16. 1994  (59  FR  47609).  Each 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise, 
which  accounts  for  virtually  all  of  the 
exports  of  subject  merchandise  from 


Israel  to  the  United  States  during  the 
review  period,  and  ten  programs. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department's  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  [Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
coimtervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (Jan.  3. 1995). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  phosphoric  acid 
(IPA)  from  Israel.  Such  merchandise  is 
classifiable  under  item  number 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

Because  Rotem  is  the  only 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States, 
Rotem 's  net  subsidy  rate  is  also  the 
country-wide  rate. 

Privatization 

Israeli  Chemicals  Ltd.  (ICL),  the 
parent  company  which  holds  one 
hundred  percent  of  Rotem 's  shares,  was 
partially  privatized  in  1992  and  again  in 
1993.  Accordingly,  we  have  determined 
that  the  partial  privatization  of  ICL 
represents  a  partial  privatization  of  each 
of  the  companies  in  which  ICL  holds  an 
ownership  interest. 

In  these  reviews  and  prior  reviews  of 
the  subject  merchandise,  the 
Department  has  found  that  Rotem  and/ 
or  its  predecessor,  Negev  Phosphates 
Ltd.,  received  non-recurring 
countervailable  subsidies  prior  to  these 
partial  privatizations.  Further,  the 
Department  has  found  that  a  private 


party  purchasing  all  or  part  of  a 
government-owned  company  can  repay 
prior  non-recurring  subsidies  on  behalf 
of  the  company  as  part  or  all  of  the  sales 
price  [see  the  General  Issues  Appendix 
appended  to  the  Final  Countervailing 
Duty  DeterminaUon;  Certain  Steel 
Products  from  Austria,  58  FR  37262 
(July  9, 1993)  [General  Issues 
Appendix)).  Therefore,  to  the  extent  that 
a  portion  of  the  sales  price  paid  for  a 
privatized  company  can  be  reasonably 
attributed  to  prior  subsidies,  that 
portion  of  those  subsidies  are  repaid. 

To  calculate  the  non-recurring 
subsidies  remaining  with  Rotem  after 
each  partial  privatization,  we  performed 
the  following  calculations.  We  first 
calculated  the  amount  of  the  purchase 
price  paid  for  the  ICL  shares  which 
could  be  attributed  to  Rotem  using  the 
ratio  of  Rotem 's  net  assets  to  ICL's  net 
assets  in  the  year  of  sale.  (For  a  further 
explanation  of  the  Department's 
analysis  of  the  purchase  price 
attributable  to  Rotem,  see  October  25, 
1995  memorandiun  to  Barbara  E. 
Tillman  regarding  partial  privatization 
of  ICL,  which  is  on  file  in  the  public  file 
of  the  Central  Records  Unit,  Room  B- 
099  of  the  Department  of  Commerce.) 
We  then  calculated  the  net  present 
value  (NPV)  of  the  future  benefit  stream 
of  the  non-recurring  subsidies  received 
by  Rotem  at  the  time  of  the  sale  of  the 
shares.  Next,  we  calculated  the  portion 
of  the  purchase  price  which  represents 
repa)mient  of  prior  subsidies  in 
accordance  with  the  methodology 
described  in  the  "Privatization"  section 
of  the  General  Issues  Appendix  (58  FR 
37259).  This  amount  was  then 
subtracted  from  the  NPV  of  the 
subsidies,  and  the  result  was  divided  by 
the  NPV  of  the  subsidies  to  calculate  the 
ratio  representing  the  amount  of 
subsidies  remaining  with  Rotem  after 
each  partial  privatization. 

To  calculate  the  benefit  provided  to 
Rotem  for  1992  and  1993,  we  multiplied 
the  benefit  calculated  for 
Encoiuagement  of  Capital  Investment 
Law  grants  (the  only  subsidies  relevant 
to  the  privatization  calculation)  for  each 
period  by  the  ratio  representing  the 
amoimt  of  subsidies  remaining  with 
Rotem  after  the  partial  privatization.  We 
then  divided  the  results  by  the 
company's  total  sales  of  subject 
merchandise  in  each  respective  period. 

Analjrsis  of  Programs 

/.  Programs  Preliminarily  Determined  to 
Confer  Subsidies 

(A)  Encouragement  of  Capital 
Investments  Law  (ECIL)  Grants 

The  ECIL  grants  program  was 
established  to  attract  capital  to  Israel.  In 


order  to  be  eUgible  to  receive  various 
benefits  under  the  ECIL,  including 
investment  grants,  capital  grants, 
accelerated  depreciation,  reduced  tax 
rates,  and  certain  loans,  the  appUcant 
must  obtain  approved  enterprise  status. 
Approved  enterprise  status  is  obtained 
after  a  review  of  information  submitted 
to  the  Investment  Center  of  the  IsraeU 
Ministry  of  Industry  and  Trade. 
Investment  grants  are  given  as  a 
percentage  of  the  cost  of  the  approved 
investment.  The  amoxmt  of  the  grant 
benefits  received  by  approved 
enterprises  depends  on  the  geographic 
location  of  the  eligible  enterprise.  For 
purposes  of  the  ECIL  program,  Israel  is 
divided  into  three  zones — Development 
Zone  A,  Development  Zone  B,  and  the 
Central  Zone— each  with  a  different 
funding  level. 

Since  1978,  only  investment  projects 
outside  the  Central  Zone  have  been 
eligible  to  receive  grants.  The  Central 
Zone  comprises  the  geographic  center  of 
Israel,  including  its  largest  and  most 
developed  population  centers.  In  Final 
Affirmative  Countervailing  Duty 
Determination:  Industrial  Phosphoric 
Acid  from  Israel,  52  FR  25447  (July  7, 
1987)  [IPA  Investigation),  the 
Department  found  the  EQL  grants 
program  to  be  de  jure  specific  and  thus 
countervailable  because  the  grants  are 
limited  to  enterprises  located  in  specific 
regions.  In  these  reviews,  the 
Govenmient  of  Israel  (GOI)  has  provided 
no  new  information  or  evidence 'of 
changed  circumstances  to  warrant 
reconsideration  of  this  determination. 

Rotem  FertiUzers  Ltd.  (Rotem)  is 
located  in  Development  Zone  A,  and 
received  ECIL  investment,  drawback, 
and  capital  grants  in  disbursements  over 
a  period  of  years  for  several  projects.  We 
followed  the  methodology  developed  in 
IPA  Investigation  to  determine  the 
benefits  fitim  the  EQL  grants.  However, 
consistent  with  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  Israel,  60  FR  10569 
(February  27, 1995)  [Butt-Weld  Pipe 
Investigation),  in  these  reviews  we  have 
amended  the  calculation  methodology 
to  conform  with  the  use  of  variable 
rather  than  fixed  interest  rates  in  the 
years  these  grants  were  disbursed. 
Section  355.49(b)(3]  of  the  Department's 
Proposed  Regulations  reUes  on  a 
discount  rate,  based  on  the  cost  of  fixed- 
rate  long-term  debt  for  the  firm  under 
review  or  generally  in  the  country  under 
review.  However,  Rotem  had  no  fixed- 
.  rate  long-term  debt  during  the  years  in 
which  it  received  ECIL  grants. 
Moreover,  in  Butt-Weld  Pipe 
Investigation,  the  Department 
determined  that  no  long-term  loans  with 


fixed  interest  rates  (or  other  long-term 
debt)  were  available  in  Israel  during  that 
period;  the  only  long-term  loans  (or 
other  long-term  debt)  available  to 
companies  in  Israel  were  provided  at 
variable  interest  rates. 

This  methodology  reflects  the  actual 
long-term  options  open  to  Israeli  firms, 
and  also  ensures  that  the  net  present 
value  of  the  amount  countervailed  in 
the  year  of  receipt  does  not  exceed  the 
face  value  of  the  grant.  In  accordance 
with  General  Issues  Appendix,  we 
allocated  these  grants  over  ten  years  (the 
average  useful  life  of  renewable  physical 
assets  in  the  chemical  manufacturing 
industry,  as  determined  under  the  U.S. 
Internal  Revenue  Service  Asset 
Depreciation  Range  System).  As  the 
discount  rate,  we  have  used  the  rate  of 
return  on  CPI-indexed  commercial 
bonds  (the  real  rate  of  return,  as 
pubUshed  in  the  Bank  of  Israel  Annual 
Reports,  plus  the  CPI). 

We  summed  the  benefits  from  these 
projects  for  each  year  (1992  and  1993), 
and  then  reduced  the  annual  benefits 
according  to  the  methodology  outlined 
in  the  "Privatization"  section  above.  We 
then  divided  the  results  by  the  value  of 
IPA  sold  by  Rotem  during  the  relevant 
review  period.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  3.82  percent  ad 
valorem  for  1992  and  5.47  percent  ad 
valorem  for  1993. 

(B)  Long-term  Industrial  Development 
Loans 

Prior  to  July  1985,  approved 
enterprises  were  ehgible  to  receive  long- 
term  industrial  development  loans 
funded  by  the  Government  of  Israel 
(GOI).  Diiring  the  original  investigation, 
we  verified  that  these  loans,  Uke  the 
ECIL  grants,  were  project-specific.  They 
were  disbursed  through  the  Industrial 
Development  Bank  of  Israel  (IDBI)  and 
other  industrial  development  banks 
which  no  longer  exist. 

The  long-term  industrial  development 
loans  were  provided  to  a  diverse 
number  of  industries,  including 
agricultural,  chemical,  mining,  machine, 
and  others.  However,  the  interest  rates 
on  loans  vary  depending  on  the 
Development  Zone  in  which  the 
borrower  is  located.  The  interest  rates 
on  loans  to  borrowers  in  Development 
Zone  A  are  lowest,  while  those  on  loans 
to  borrowers  in  the  Central  Zone  are 
highest.  Therefore,  loans  to  companies 
in  Zone  A  are  provided  on  preferential 
terms  relative  to  loans  received  by 
companies  in  the  heavily  populated  and 
developed  Central  Zone.  In  IPA 
Investigation,  the  Department  found 
long-term  industrial  development  loans 
to  be  regional  subsidies  and 


countervailable  to  the  extent  that  they 
are  provided  at  interest  rates  which  are 
lower  than  those  appUed  on  loans 
provided  to  companies  located  in  the 
Central  Zone.  In  these  reviews,  the 
Government  of  Israel  (GOI)  has  provided 
no  new  information  or  evidence  of 
changed  circimistances  to  warrant 
reconsideration  of  this  determination. 
Rotem  had  loans  outstanding  under  this 
program  during  both  review  periods. 
The  loans  carry  the  Zone  A  interest  rates 
because  of  Rotem's  location.  Therefore, 
we  determine  that  Rotem  received 
countervailable  benefits  under  this 
program  because  the  interest  rates  paid 
by  Rotem  are  less  than  those  which 
would  apply  in  the  Central  Zone. 

As  was  determined  in  the  Butt-Weld 
Pipe  Investigation,  under  the  terms  of 
this  program,  the  interest  rates  on  these 
loans  have  two  components — a  fixed 
real  interest  rate  and  a  variable  interest 
rate,  the  latter  of  which  is  based  on 
either  the  CPI  or  the  dollar/shekel 
exchange  rate.  All  of  Rotem's  loans  were 
Unked  to  the  dollar/shekel  exchange 
rate.  Because  the  dollar-shekel  exchange 
rate  varies  from  year-to-year,  we  were 
unable  to  apply  the  Department's 
methodology  described  in  the  Proposed 
Regulations  because  we  cannot  calculate 
a  priori  the  payments  due  over  the  life 
of  these  loans,  and  hence  cannot 
calculate  the  "grant  equivalent"  of  the 
loans.  Accordingly,  in  accordance  with 
section  355.49(d)(1)  of  the  Proposed 
Regulations,  we  have  compared  the 
interest  that  would  have  been  paid  by  a 
company  in  the  Central  Zone,  as  a 
benchmark,  to  the  amount  actually  paid 
by  Rotem  during  the  review  periods. 

For  each  project,  we  calculated  the 
interest  savings  accrued  during  the 
period  of  review  (POR).  We  then 
summed  the  benefits  and  divided  the 
total  by  the  value  of  all  IPA  sold  by 
Rotem  during  the  POR.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  0.01 
percent  ad  valorem  for  1992.  and  less 
than  0.005  percent  ad  valorem  for  1993. 

(C)  Exchange  Rate  Risk  Insurance 
Scheme 

Prior  to  September  1993,  the 
Exchange  Rate  Risk  Insurance  Scheme 
(EIS),  operated  by  the  Israel  Foreign 
Trade  Risk  Insurance  Corporation  Ltd. 
(IFTRIC),  was  designed  to  insure 
exporters  against  losses  which  resulted 
when  the  rate  of  inflation  exceeded  the 
rate  of  devaluation  and  the  new  Israeli 
Shekel  (NIS)  value  of  an  exporter's 
foreign  currency  receivables  did  not  rise 
enough  to  cover  increases  in  local  costs. 

The  EIS  was  optional  and  open  to  any 
exporter  willing  to  pay  a  premium  to 
IFTRIC.  Compensation  was  based  on  a 
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comparison  of  the  rate  of  devaluation  of 
the  NIS  against  a  basket  of  foreign 
cunendes  with  the  change  in  the 
ccmsmner  price  index.  If  the  rate  of 
inflation  exceeded  the  rate  of 
devaluation,  the  exporter  was 
compensated  by  an  amount  equal  to  the 
diSEsence  between  these  two  rates 
multiplied  by  the  value-added  of  the 
exports.  If  the  rate  of  devaluation  was 
higher  than  the  rate  of  inflation, 
however,  the  exporter  was  required  to 
compensate  IFTRIC  The  premium  was 
calculated  for  all  participants  as  a 
percentage  of  the  value-added  sales 
value  of  exports.  IFTRIC  changed  this 
percentage  rate  periodically,  but  at  any 
given  time  it  was  the  same  for  all 
exporters. 

In  determining  whether  an  export 
insurance  program  provides  a 
countervailable  benefit,  we  examine 
whether  the  premiums  and  other 
charges  are  adequate  to  cover  the 

Krogram's  long-term  operating  costs  and 
Mses.  Despite- periodic  increases  in  the 
premium  rate,  we  determined  in  IPA 
Investigation  that  this  program  did  not 
cover  its  long  term  costs  and  losses  and, 
therefore,  conferred  an  export  subsidy 
on  exports  of  IPA  from  Israel.  In 
addition,  in  the  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Industrial  Phosphoric  Acid 
from  Israel  (59  FR  5176;  February  3, 
1994),  covering  the  1991  review  period, 
we  found  that  this  program  conferred  a 
countervailable  benefit  on  exporters  in 
Israel  of  the  subject  merchandise. 
Normally,  five  years  is  a  sufficiently 
long  enough  period  of  time  to  establish 
that  the  premiums  and  other  charges  are 
manifestly  inadequate  to  cover  the  long- 
term  operating  costs  and  losses  of  the 
program.  (See  section  355.44(d)(1)  of  the 
Proposed  Regulations).  We  reviewed  EIS 
financial  statements  in  these  reviews 
which  showed  that  EIS  has 
continuously  operated  at  a  loss  from 
1981  through  1992.  Since  EIS  has 
operated  at  a  loss  for  12  years,  the 
determination  that  this  program  is 
countervailable  remains  unchanged. 

We  verified  that  Rotem  did  not 
receive  benefits  from  IFTRIC  for  its  IPA 
exports  to  the  United  States  during 
1992.  However,  Rotem  did  receive 
benefits  from  IFtRIC  for  its  IPA  exports 
to  United  States  during  1993.  Therefore, 
for  the  1993  review  period,  we  have 
calculated  the  benefit  rate  by  dividing 
the  net  amount  of  compensation  Rotem 
received  during  the  review  period  from 
IFTRIC  for  EPA  exported  to  the  United 
States,  by  the  value  of  the  company's 
exports  of  IPA  to  the  United  States 
during  the  same  period.  On  tbis  basis, 
we  preliminarily  determine  the  benefit 
from  this  program  to  be  zero  for  the 


1992  review  period  and  0.02  percent  ad 
valorem  for  the  1993  review  period. 

P)  Encouragement  of  Industrial 
Research  and  Development  Grants 
(BIRD) 

Rotem  received  several  grants  imder 
this  program  in  both  the  1992  and  1993 
review  periods.  In  IPA  Investigation,  we 
determined  that  the  results  of  research 
funded  by  EIRD  grants  are  not  made 
publicly  available,  and  that  such  grants 
are  coimtervailable.  (See  also  section 
355.44(1)  of  the  Proposed  Regulations). 
We  followed  the  methodology 
developed  in  IPA  Investigation  in 
determining  the  benefits  from  the  EIRD 
funding. 

The  EIRD  grant  issued  to  Rotem  on 
January  13, 1992  benefited  a  research 
project  concerning  green  acid,  which  is 
used  as  an  input  in  the  production  of 
IPA.  We  view  this  as  a  "non-recmring" 
grant  based  on  the  analysis  set  forth  in 
the  Allocation  section  of  the  General 
Issues  Appendix.  Since  the  grant  value 
was  less  than  0.50  percent  of  all  Rotem's 
sales,  we  allocated  the  full  amount  of 
the  grant  to  1992  and  divided  by 
Rotem's  total  sales  of  all  products.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  less 
than  0.005  percent  ad  valorem. 

II.  New  Program  Preliminarily 
Determined  Not  to  Confer  Subsidies 
Law  for  the  Encouragement  of  the 
Business  Sector  (Absorption  of 
Workers) 

The  questionnaire  responses 
submitted  by  the  GOI  and  Rotem  for  the 
1992  and  1993  review  periods  stated 
that  Rotem  participated  in  a  temporary 
program  aimed  at  encouraging 
employment  in  order  to  cope  with  the 
problems  caused  by  immigration.  This 
program,  enacted  under  the  temporary 
Law  for  the  Encouragement  of  the 
Business  Sector  (Absorption  of 
Workers),  has  not  been  examined  in  any 
prior  reviews  or  in  the  investigation  of 
the  subject  merchandise.  Therefore,  we 
requested  additional  information  on  this 
program,  and  on  the  benefits  received 
by  Rotem,  in  a  supplemental 
questionnaire,  and  we  verified  the 
information  in  both  responses  in  order 
to  determine  whether  the  program  was 
limited,  either  de  jure  or  de  facto,  to  a 
specific  enterprise  or  industry,  or  a 
group  of  enterprises  or  industries,  and 
thus  countervailable. 

The  temporary  Law  for  the 
Encouragement  of  the  Business  Sector 
(Absorption  of  Workers)  was  instituted 
in  1991  in  an  effort  to  expand 
employment  opportunities  in  the  Israeli 
economy,  following  rising  levels  of 
unemployment  between  1988-1991 


caused  by  large  Russian  immigration. 
Under  the  Absorption  of  Workers 
program,  funded  by  the  Treasiuy  and 
administered  by  the  National  Insurance 
Institute  (Nil),  any  employer  in  the 
business  sector  employing  a  monthly 
average  of  over  five  employees  is 
eligible  to  receive  a  monthly  grant  from 
the  Treasury  for  each  additional 
employee  hired.  The  period  of  payment 
of  the  grant  for  eadi  employee  is  limited 
to  two  yeara.  Diiring  the  first  year,  the 
grant  consists  of  one-third  of  the 
monthly  wages  paid  to  the  employee  but 
cannot  exceed  NIS  1000  per  month. 
During  the  second  year,  the  ];rant 
consists  of  one-fourth  of  the  monthly 
wages  paid  to  the  employee  but  cannot 
exceed  NIS  750  per  month.  Payments 
imder  the  program  began  in  July  1991 
and  are  scheduled  to  terminate  in 
December  1995. 

Companies  that  wish  to  participate  in 
this  program  submit  an  application, 
certified  by  a  CPA,  through  their  bank 
to  the  Nn  within  nine  months  of  the  end 
of  the  quarter  for  which  they  are 
requesting  assistance.  The  Nil  reviews 
the  application  form  and  compares  it  to 
the  company's  insiu-ance  records  and 
Department  of  the  Interior  records  to 
calculate  the  average  number  of  workers 
employed  prior  to  the  period  of 
apphcation.  Any  workers  hired  over  this 
baseline  number  make  the  company 
eUgible  for  participation  in  the  program. 
For  eligible  companies,  payment  is 
transferred  directly  into  the  employer's 
bank  account  within  45  days  of  the 
application.  The  NU  conducts  random 
audits  of  approximately  20  percent  of 
the  recipients. 

We  verified  that  all  companies  in  the 
business  sector  employing  a  minimum 
of  five  workers  are  eligible  to  participate 
in  the  program  and,  upon  submission  of 
a  complete  and  accurate  application 
within  the  specified  time  frame,  will 
receive  a  grant  for  each  additional 
worker  hired.  Moreover,  we  found  no 
evidence  that  the  program  is  regional  or 
that  approval  is  contingent  upon  the 
export  performance  of  the  company. 
Finally,  we  foiuid  no  evidence  that  the 
program  is  limited  to  a  specific 
enterprise  or  industry,  or  a  group  of 
enterprises  or  industries.  There  are  a 
large  number  and  wide  variety  of  users 
of  the  program.  The  range  of  industrial 
branches  that  received  grants  includes 
agricultiu^,  general  industry,  electricity 
and  water,  construction,  food  and 
hospitality,  transportation,  financial, 
public  services,  and  private  services. 
Chemical  producers  are  neither  a 
dominant  nor  disproportionate  recipient 
of  the  grants,  and  there  is  no  evidence 
that  the  GOI  exercises  discretion,  in 
general  or  across  industries,  in 


conferring  the  grants.  Thus,  we 
preliminarily  determine  that  this 
program  is  not  countervailable  within 
the  meaning  of  section  701(a)  of  the  Act. 
(For  a  more  detailed  explanation  of  the 
Department's  decision,  see  the  May  26, 
1995  Memorandiun  for  the  1992 
Administrative  Reviews  of  IPA  from 
Israel,  on  file  in  the  public  file  of  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce). 

in.  Programs  Preliminarily  Determined 
Not  to  Be  Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  producer/exporter  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  1992  or  1993  review  periods: 

A.  Reduced  tax  rates  imder  ECIL; 

B.  ECIL  section  24  loans; 

C.  Preferential  accelerated  depreciation 
under  ECIL; 

D.  Labor  training  grants;  and 

E.  Dividends  and  Interest  Tax  Benefits 
under  Section  46  of  the  ECIL. 

Preliminary  Results  of  Reviews 

For  the  period  January  1, 1992, 
through  December  31, 1992.  we 
preliminarily  determine  the  net  subsidy 
to  be  3.84  percent  ad  valorem  for  all 
firms.  For  the  period  January  1, 1993 
through  December  31, 1993,  we 
preliminarily  determine  the  net  subsidy 
to  be  5.50  percent  ad  valorem  for  all 
firms. 

If  the  final  results  of  this  review 
remain  the  same  as  these  prefiminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  the  following  countervailing 
duties: 


Manufacturer/ 
exporter 

Period 

Rate 
(per- 
cent) 

All  companies  ... 
All  companies  ... 

1992  

3.84 

1993 

5.50 

The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
coimtervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Act,  of  5.50 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
from  Israel  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  these  administrative  reviews. 

Parties  to  the  proceedings  may  request 
disclosure  of  the  calculation 
methodology  used  in  either  review  and 
interested  parties  may  request  a  hearing 
not  later  than  10  days  after  the  date  of 
publication  of  this  notice.  Interested 
parties  may  submit  written  arguments  in 


case  briefs  on  these  preliminary  results 
within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
arguments  raised  in  the  case  briefs,  may 
be  submitted  seven  days  after  the  time 
limit  for  filing  the  case  brief.  Parties 
who  submit  written  argiunents  in  these 
proceedings  are  requested  to  submit 
with  the  argimient  (1)  a  statement  of  the 
issue  and  (2)  a  brief  simimary  of  the 
argument.  Written  arguments  that  are 
intended  to  conmient  on  the 
preliminary  results  for  both  the  1992 
and  1993  reviews  must  be  submitted  to 
the  file  for  each  proceeding.  Any 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  these 
proceedings  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
chent  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
section  355.38(c),  are  due.  The 
Department  will  publish  the  final 
results  of  these  administrative  reviews 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  February  22, 1996. 
Susan  G.  EflBerman, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-4984  Filed  3-1-96;  8:45  am) 
BH.LJNO  CODE  3S10-DS-^ 


National  Oceanic  and  Atmospheric 
Administration 

National  vyeather  Service  To 
Discontinue  the  Issuance  of  All 
Routine  Agricultural  Forecasts  and 
Fruit  Frost  Forecasts 

AGENCY:  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Commerce. 

ACTION:  Notice. 

summary:  This  notice  updates  the 
National  Weather  Services  (NWS)  plans 
to  transfer  Agricultural  Weather 
Services  to  the  private  sector,  notice  of 
which  was  published  on  July  5, 1995; 
see  National  Weather  Service  Transfer 
of  Specific  Products  and  Services  to  the 
Private  Sector.  60  Fed.  Reg.  34969. 


EFFECTTVE  DATE:  This  action  becomes 
effective  April  1,  1996,  for  routine 
agricultural  forecasts  and  April  20, 
1996,  for  fiiiit  frost  forecasts. 
ADDRESSES:  National  Weather  Service. 
Industrial  Meteorology  Staff.  1325  East- 
West  Highway.  »1846'2.  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Gross.  301-713-0258. 
SUPPLEMENTARY  INFORMATION:  On  July  5. 
1995,  the  National  Weather  Service 
(NWS)  announced  that  it  planned  to 
transfer  s(>ecific  products  and  services 
to  the  private  sector  effective  Octot)er  1, 
1995.  Subsequently,  concerns  were 
raised  about  the  disruption  of  critical 
forecasts  to  regions  of  the  United  States 
dependent  on  receiving  NWS 
agricultural  weather  services  and  the 
Conference  Report  for  the  Department  of 
Commerce  Fiscal  Year  1996. 

Appropriations  Bill  to  accompany 
H.R.  2076  noted  that,  "it  may  be 
necessary  within  funds  available  to 
provide  Agricultural  Weather  Services 
for  aJimited  time." 

Accordingly,  NWS  has  continued  and 
will  continue  routine  agricultural 
forecasts  until  April  1. 1996.  and  will 
continue  those  Fruit  Frost  Forecasts  that 
it  has  already  commenced  providing 
until  April  20.  1996.  At  that  time,  funds 
available  for  Agricultural  Weather 
Services  will  be  exhausted.  However,  if 
a  freeze  or  very  cold  weather  is  in 
progress  on  April  20.  1996,  fruit  frost 
products  will  continue  until  the  episode 
ends. 

The  NWS  has  been  notifying 
customers  of  changes  to  its  Agricultural 
Weather  Services  program  since  July 
1995.  The  provision  of  these  services 
has  been  extended  from  October  1.  1995 
until  April  20, 1996  for  the  purpose  of 
minimizing  the  disruption  of  critical 
forecasts  to  certain  regions  and  to  allow 
customers  an  opportunity  to  find 
alternative  sources  of  agricultural 
weather  information  from  the  pnvate 
sector.  This  action  complies  v^-iih  the 
conference  language  of  maintaining  a 
goal  of  smoothly  transferrmg  ser\  ices  to 
those  private  sector  vendors  capable  and 
willing  to  assume  them. 

The  following  NWS  agricultural 
products  will  no  longer  be  available: 
Agricultural  Weather  Forecast 
Fruit  Frost  Forecast 
Special  Agricultural  Weather  Advisory 
Weather  Advisory  for  Ag  Operations 
30-day  Agricultural  Weather  Outlook 
National  Agricultural  Weather 

Highlights 
Cranberry  Bog  Forecasts 

The  U.S.  Department  of  .Agriculture's 
Joint  Agricultural  Weather  Facility  will 
continue  producing  the  International 
Weather  and  Crop  Bulletin 
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Dited:  February  27, 1996. 
SoMnF.ZwiB, 
Deputy  Administrator  for  Operations. 
IFR  Doc  96-4902  Filed  3-1-96;  8:45  am) 
■UMO  CODE  3BtO-l»-M 

Patent  and  Trademarti  Office 

Addresa'Affactlng  Provisions 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu^en,  invites  the  general 
pubhc  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  3, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
lAth  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s)  and  instructions  should 
be  directed  to  Robert ).  Spar.  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  (703)305-9285. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Under  existing  law,  a  patent  applicant 
or  assignee  may  appoint,  revoke  or 
change  a  representative  to  act  in  a 
representative  capacity.  Also,  an 
appointed  representative  may  withdraw 
from  acting  in  a  representative  capacity. 
This  collection  includes  the  information 
needed  to  ensure  that  PTO 
correspondence  reaches  the  appropriate 
individual.  | 

DL  Method  of  Collection 

By  mail,  facsimile  or  hand-carry  when 
the  applicant  or  agent  is  to  notify  the 
Patent  and  Trademark  Office  (PTO)  of 
changes,  revocations  or  additions  in 
powers  of  attorney  or  agents  and 
changes  in  addresses,  or  when  an 
appointed  representative  withdraws. 

m.  Data 

0MB  Number:  0651-0035. 
Form  Number:  FTO/SB/82/83. 
Type  of  Review:  Revision. 
Affected  Public:  Individuals  or 
households,  business  or  other  non-profit 


institutions,  not-for-profit  institutions 
and  Federal  Government. 

Estimated  Number  of  Respondents: 
45,350. 

Estimated  Time  Per  Response:  .2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  9070  hours/year. 

Estimated  Total  Annual  Cost: 
$87,979/year. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  and  clarity 
of  die  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or   - 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  27. 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

IFR  Doc.  96--i903  Filed  3-1-96;  8:45  am] 

BILUNG  CODE  3510-1»-P 


Disclosure  Document  Program 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  3,  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Roohi  5327, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 


copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  J.  Spar,  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  (703)  305-9285. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Disclosure  Document  Program 
allows  inventors  to  submit  papers  that 
provide  evidence  of  the  date  of 
conception  of  an  invention.  The 
disclosure  document  papers  will  be 
retained  by  the  PTO  for  two  years, 
during  which  time  the  inventors  should 
file  a  patent  apphcation  if  patent 
protection  is  desired. 

n.  Method  of  Collection 

By  mail,  facsimile  and  hand-carry 
when  the  inventor  desires  to  participate 
in  the  information  collection. 

m.  Data 

OMB  Number:  0651-0030. 

Form  Number:  PTO/SB/95. 

Type  of  Review:  Revision. 

Affected  Public:  Individuals  or 
households,  business  or  other  non-profit 
institutions,  not-for-profit  institutions, 
and  Federal  Government. 

Estimated  Number  of  Respondents: 
27,000. 

Estimated  Time  Per  Response:  .2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5,400  hours. 

Estimated  Total  Annual  Cost: 
$12,757.5/year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  February  27, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc  96-4904  Filed  3-1-96;  8:45  am] 
BH.LING  CODE  3S10-16-P 


Post  Allowance  and  Refiling 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  3, 1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instniment(s)  and  instructions  should 
be  directed  to  Robert  J.  Spar,  Patent  and 
Trademark  Office,  Washington,  DC 
20231, (703)  305-9285. 


SUPPLEMENTARY  INFORMATION: 

L  Abstract 

This  collection  of  information  is 
required  to  administer  the  patent  laws 
pursuant  to  Title  35  of  the  U.S.  Code 
concerning  the  issuance  of  patents  and 
related  actions.  The  affected  public 
includes  any  individual  or  institution 
whose  application  for  a  patent  has  been 
allowed  or  who  takes  action  as  covered 
by  the  applicable  rules. 

II.  Method  of  Collection 

By  mail,  facsimile  and  hand-carry 
when  the  inventor  desires  or  is  required 
to  participate  in  the  information 
collection. 

m.  Data 

OMB  Number:  0651-0033. 


Title  of  form 


Request  for  filing  patent  application  under  37  CFR  1.60/.62 

Issue  Fee  transmittal .*. 

Certificate  of  correction  

Request  for  reexamination 

Reissue 


Form  No. 


PTO/SB/3/14 

PTOL-85b 

PTO/SB/44 

PTO/SB/57 

PTO/SB/51-66 


Estimated 
time  for  re- 
sponse 


.50 
.20 


1 

2 
5 


Estimated 
anmjal  txjr- 
den  hours 


22.500 
20,400 

3.000 
700 

2.500 


Estimated 
arvmal  re- 
sponses 


45.000 

102.000 

3.000 

360 

500 


Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households,  business  or  other  non- 
profit, institutions,  not-for-profit 
institutions,  and  Federal  Government. 

Estimated  Number  of  Respondents: 
150,850. 

Estimated  Total  Annual  Burden 
Hours:  49,100  hours. 

Estimated  Total  Annual  Cost: 
$7,217,700/year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  and  clarity 
of  die  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 


Dated:  February  27, 199p. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

[FR  Doc.  96-4905  Filed  3-1-95;  8:45  am) 

BiLUNO  COOE  3610-1S-P 


Patent  Processing  (Updating) 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  4, 1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 


FOR  FURTHER  INFORMATK)N  CONTACT: 

Request  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  ).  Spar.  Patent  and 
Trademark  Office,  Washington.  DC 
20231,  (703)305-9285. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

During  the  processing  for  an 
application  for  a  patent,  the  applicant/ 
agent  may  be  required  or  desire  to 
submit  additional  information  to  the 
Patent  and  Trademark  Ofrice(PTO) 
concerning  the  examination  of  a  specific 
application.  The  specific  information 
required  or  which  may  be  submitted: 
Information  Disclosure  Citations; 
Terminal  Disclaimers;  Petitions  to 
Revive;  Express  Abandonment;  Appeal 
Notice;  Small  Entity;  Petition  for 
Access;  Power  to  Inspect;  Certificate  of 
Mailing;  Amendment  Transmittal  Letter; 
Deposit  Account  Order  Form. 

II.  Method  of  Collection 

By  mail,  facsimile  and  hand-carry 
when  the  inventor(s)  desires  or  is 
required  to  participate  in  the 
information  collection. 

m.  Data 

OMB  Number:  0651-0031. 
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Title  of  form 


Inlbntiatton  Disclosure  fm  Appl'n) 
Intotmation  Disclosure  (in  patent) 

Statutory  7,500  Disclaimers  

Terminal  Disclaimers ,... 


Extensions  of  Time 
Petitions  to  Revive . 


Express  Ataendonment 
SmaN  Enttty 


Petition  for  Access 

Power  to  Insped/Copy 

Certificate  of  Mailing 


Amendment  Transrrattal  Letter 
Depoeit  1X.000  


Formhto. 


PTO/SB/08 
PTO/SB/42 
PTO/SB/43 

PTO/SB 

25-26  

62-63  

PTO/SB 

22-23.32  ... 

PTO/SB 

61 

61/PCT 

M 

64/PCT , 

PTO/SB/24 

PTO/SB 

09-12  

PTO/SB/68 
PTO/SB/67 

PTO/SB 

92-93  

PTO/SB/21 
PTO/SB/91 


Estimated  time 

for  response 

(hours) 


2.0 
2.0 
.20 
.20 


.10 

To 


..:s.., 


20 
.30 


.20 
.20 

.10 


.20 
.20 


Est  annual 
burden  hours 


280,000 
2,000 
1,500 
1,500 


11.000 
"4,066 


800 
18,000 


4 

4,000 

300.000 


200,000 
20,000 


Est  annual 
responses 


140,000 
1,000 


7,500 


110,000 

4,666 


4,000 

60,000 


20 
10,000 
30,000 


40,000 


Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households,  business  or  other  non- 
profit, not-for-profit  institutions,  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
659.020. 

Estimated  Total  Annual  Burden 
Hours:  385.804  hours. 

Estimated  Total  Annual  Cost: 
$116,766,376/year.  | 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
Mdiether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  or 
included  in  the  request  for  OM6 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  27, 1996. 


Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

IFR  Doc  96-4906  Filed  3-1-96;  8:45  a.m. 

■UJNO  OOOE  WIO-IS-P 


Rules  for  Patent  Maintenance  Fees 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  3, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  (s)  and  instructions  should 
be  directed  to  Robert  J.  Spar,  Patent  and 
Trademark  Office,  Washington,  DC 
20231. (703)  305-9285. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Maintenance  fees  are  required  to 
maintain  a  patent  in  force  under  Title  35 
of  the  U.S.  Code.  Payment  of 
maintenance  fees  are  required  at  3V2, 
7V2  and  11 V2  years  after  the  grant  of  the 
patent.  A  patent  niunber  and  serial 
number  of  the  patent  on  which 
maintenance  fees  are  paid  are  required 


in  order  to  insure  proper  crediting  of 
such  payments. 

n.  Method  of  collection 

By  mail,  facsimile  or  hand-carry  when 
the  applicant  or  agent  is  to  pay  the 
maintenance  fee  required  to  maintain 
the  benefit  patent  protection. 

m.  Data 

0MB  Nxunber:  0651-0016. 

Form  Number:  PTO/SB/45. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households,  business  or  other  non-profit 
institutions,  not-for-profit  institutions, 
and  Federal  Government. 

Estimated  Number  of  Respondents: 
104,569. 

Estimated  Time  Per  Response:  .08 
hours. 

Estimated  Total  Annual  Burden 
Hours:  8,714  hours/year. 

Estimated  Total  Ajmual  Cost: 
$43,570/year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;(b)  the  acciuecy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  and  clarity 
of  die  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
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Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  27, 1996. 
Linda  Engebneier, 

Acting  Departmental  Forms  Clearance 
Officer,  C^ce  of  Management  and 
Organization. 

IFR  Doc  96-4907  Filed  3-1-96;  8:45  a.m.) 
WLUNQ  CODE  361»-1S-P 


Grant  of  Certiflcate  of  Interim 
Extension  of  the  term  of  U.S.  Patent 
No.  4,062,848;  REMERON 

agency:  Patent  and  Trademark  Office, 

Conunerce. 

ACTION:  Notice  of  Term  Extension. 

SUMMARY:  The  Patent  and  Trademark 
Office  has  issued  a  certificate  under  35 
U.S.C.  §  156(d)(5]  for  a  mie-year  interim 
extension  of  the  term  of  U.S.  Patent  No. 
4,062,848  that  claims  the  active 
ingredient  of  the  hiunan  drug  product 
"REMERON." 

FOR  FURTHER  INFORMATION  CONTACT: 
Hiram  A.  Bernstein  by  telephone  at 
(703)  305-9285;  by  mail  marked  to  his 
attention  and  addressed  to  the  Assistant 
Commissioner  for  Patents,  Box  DAC, 
Washington,  DC  20231;  or  by  fax 
marked  to  his  attention  at  (703)  308- 
6916. 

SUPPLEMENTARY  INFORMATION:  Section 
156  of  Title  35,  United  States  Code, 
generally  provides  that  the  term  of  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  if  the  patent  claims  a 
product,  or  a  method  of  making  or  using 
a  product,  that  has  been  subject  to 
certain  defined  regulatory  review. 
Under  §  156,  a  patent  is  eligible  for  term 
extension  only  if  regulatory  review  of 
the  claimed  product  was  completed 
before  the  original  patent  term  expired. 

On  December  3, 1993,  §  156  was 
amended  by  Pub.  L.  No.  103-179  to 
provide  that  if  the  owner  of  record  of 
the  patent  or  its  agent  reasonably 
expects  the  applicable  regulatory  review 
period  to  extend  beyond  the  expiration 
of  the  patent,  the  owner  or  its  agent  may 
submit  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks  for  an  interim  extension  of 
the  patent  term.  If  the  Commissioner 
determines  that,  except  for  permission 
to  market  or  use  the  product 
commercially,  the  patent  would  be 
eligible  for  a  statutory  extension  of  the 
patent  term,  the  Conunissioner  shall 
issue  to  the  applicant  a  certificate  of 
interim  extension  for  a  period  of  not 
more  than  one  year. 


On  November  13, 1995,  Akzona 
Incorporated,  owner  of  record  in  the 
Patent  and  Trademark  Office  of  U.S. 
Patent  No.  4,062.848,  filed  an 
application  for  interim  extension  of  the 
term  of  this  patent  under  35  U.S.C. 
§  156(d)(5).  The  appUcation  states  that 
the  patent  claims  a  compound 
comprising  the  active  ingredient  of  the 
drug  product  "REMERON."  The 
application  states  that  the  product  is 
currently  undergoing  a  regulatory 
review  before  the  Food  and  Drug 
Administration  for  permission  to  market 
or  use  the  product  commercially.  The 
original  term  of  the  patent  expired  on 
December  13, 1994.  On  December  5, 
1994,  the  patent  was  granted  a  first 
interim  extension  under  35  U.S.C. 
§  156(d)(5)  for  a  period  of  one  year. 
Applicant  now  requests  another  interim 
extension  of  the  term  of  the  patent  for 
a  period  of  one  year. 

Review  of  the  application  indicates 
that  except  for  permission  to  market  or 
use  the  product  commercially,  the 
subject  patent  would  be  eligible  for  an 
extension  of  the  patent  term  under  35 
U.S.C.  §  156.  Since  it  is  apparent  that 
the  regulatory  review  period  may  extend 
beyond  the  date  of  expiration  of  the 
patent,  as  extended  by  the  first  interim 
extension,  a  second  and  final  interim 
extension  of  the  patent  term  under  35 
U.S.C.  §  156(d)(5)  is  appropriate. 
Accordingly,  an  interim  extension 
under  35  U.S.C.  §  156(d)(5)  of  the  term 
of  U.S.  Patent  No.  4,062,848  has  been 
granted  for  a  period  of  one  year  from  the 
extended  expiration  date  of  the  patent 
term  in  effect. 

Dated:  February  21, 1996. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  96-4974  Filed  3-1-96:  8:45  am] 
BILIJNG  CODE  351»-16-M 


DEPARTMEffT  OF  DEFENSE 

Department  of  the  Army 

Rules,  Security  and  Accessorial 
Services  Governing  the  Movement  of 
Department  of  Defense  Freight  Traffic 
by  Air  Carrier,  Air  Forwarder,  Air  Taxi 

AGENCY:  Military  Traffic  Management 

Command  (MTMC),  DOD. 

ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  proposes  to  set 
forth  rules,  procedures,  and  accessorial 
service  charge  provisions  to  standardize 
all  Department  of  Defense  procedures 
for  the  movement  of  freight  via  air 
carrier,  air  forwarder,  and  air  taxi.  The 


publication.  MTMC  Freight  Traffic 
Rules  Publication  No.  5  (MFTRP  No.  5). 
will  govern  air  shipments  between 
locations  in  the  Continental  United 
States  and  to  and  from  locations  in 
Alaska,  Hawaii,  Puerto  Rico,  and 
Canada.  Every  air  Standard  Tender  of 
Freight  Services.  MT  Form  364R.  issued 
on  or  after  the  effective  date  of  MFTRP 
No.  5  must  cite  MFTRP  No.  5  as  the 
governing  publication,  in  Section  B, 
Paragraph  g.  of  the  tender.  The  draft 
pubUcation  may  be  obtained  from  the 
MTMC  Homepage  on  the  Internet  at  the 
following  address;  http:/A)aileys- 
mtmcwww.anny.mil.  When  the  MTMC 
Homepage  screen  has  loaded,  access  the 
"Functional  Support"  button  on  the 
screen.  After  that  screen  appears,  access 
the  "Global  Traffic  Management" 

button.  Then  access  "Freight 

Regulations".  Then  access  "MFTRP  No. 
5",  and  the  draft  regulation  will  load  for 
you  to  highlight  and  copy  to  any  word 
processor  for  reading  and/or  printing. 

Written  comments  may  be  sent  to 
Headquarters,  MTMC;  ATTN:  MTOP-T- 
SR;  Room  629;  5611  Columbia  Pike; 
Falls  Church,  VA  22041-5050.  to  be 
received  no  later  than  April  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wade  Rice,  e-mail  ricew®baileys- 
emh5.anny.mil  or  Mr.  Frank  Lamm, 
Iammf8baileys-emh5.anny.mil, 
Headquarters.  N4ilitary  Traffic 
Management  Command.  ATTN:  MTOP- 
T-ND,  5611  Columbia  Pike,  Falls 
Church.  VA  22041-5050.  telephone 
(703)  681-6103. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer 
(FR  Doc.  96-4865  Filed  3-1-96;  8:45  ami 
BILUNG  CODE  37ia-0S-M 


Availability  of  Non-Exclusive, 
Exclusive  or  Partially  Exclusive 
Licensing  of  Object  Recognition 
Technology 

AGENCY:  Picatinny  Arsenal.  New  Jersey. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  under  patent 
application  Serial  Number  08/591.839 
filed  January  25.  1996,  Docket  No.  DAR- 
28-95.  by  Paul  D.  Wilson  entitled 
"Apparatus  and  Method  of  Automatic 
Recognition  of  Concealed  Objects  Using 
Multiple  Energy  Computer 
Tomography"  Licenses  shall  comply 
with  35  U.S.C.  209  and  37  CFR  404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Goldberg.  Chief.  Intellectual 
Property  Law  Division.  AMSTA-AR- 
GCL.  U.S.  Armv  ARDEC.  Picatinny 
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Anenal,  NJ  07806-5000,  telephone 
number  (201)  724-6950. 
SUPPLBiENTARY  MFORMATION:  Written 
olqections  must  be  filed  within  3 
months  from  the  date  of  pubUcation  of 
this  notice  in  the  Federal  Register. 
GngotyO.  Sfaowaltar, 
Anny  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-4867  Filed  3-1-96;  8:45  am) 
HUMS  OOOE  37tO-0S-M 


AvaiMXIIty  of  U.S.  Patents  for  Non- 
ExdiMiva,  Exclusive  or  Partially 
Exdusivs  Ucansing 

agency:  U.S.  Anny  Research        , 
Laboratory,  Physical  Sciences       I 
Directorate,  and  U.S.  Army 
Communications-Electronics  Command. 
ACTION:  Notice  of  availabihty. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  announcement  is  made  of  the 
availabihty  of  the  following  U.S.  patents 
for  non-exclusive,  exclusive  or  partially 
exclusive  Ucensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  cover  a  wide  variety  of 
technical  arts  including  permanent 
magnet  designs  for  various  appUcations, 
power  sources,  phased  array  antennas, 
microstrip  devices  and  appUcations, 
varying  types  resonators  and  oscillators 
for  different  appUcations,  as  well  as 
many  other  diSsrent  technical  arts. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfiar  Act  of  1986  (PubUc  Law  99- 
50Z)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  Army 
Research  Laboratory,  Physical  Sciences 
Directorate,  and  the  Communications- 
Electronics  Command  wish  to  Ucense 
the  U.S.  patents  Usted  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party       ' 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Txmable  heavy  and  light  hole 
coupled  bands  in  variable-strain 
quantum  weU  semi-conductor 
heterostructiire  for  novel  ppto-electronic 
devices. 

Inventoris):  Mitra  Dutta,  Weimin 
Zhou,  Hongen  Shen,  Jagadeesh 
Pamulapati. 

Patent  No.:  5,412,225— Issued  05/02/ 
95. 

Title:  Millimeter  wave  ferrite  switch 
utilizing  a  superconducting  switching 
coil. 

Inventorfs):  Richard  A.  Stem,  Richard 
W.  Babbitt.  Thomas  E.  Koscica. 


Patent  No.:  5,413,983— Issued  05/09/ 
95. 

Title:  Line-width  measurement  of 
metalUzation  coated  with  insulator  on 
microelectronic  circuits  using  energy 
dispersive  X-ray  analysis. 

Inventorfs):  Richard  G.  Sartore. 

Patent  No.:  5,414,265— Issued  05/09/ 
95. 

Title:  Crystal  resonator  with  multiple 
segmented  lateral- field  excitation 
electrodes. 

Inventorfs):  John  A.  Kosinski,  Arthur 
BaUato,  Yicheng  Lu. 

Patent  No.:  5,414,322— Issued  05/09/ 
95. 

Title:  Electric  charge  metering  device 
and  method. 

Inventorfs):  Bruce  0.  Jette. 

Patent  No.:  5,416,406— Issued  05/16/ 
95. 

Title:  C-axis  oriented  high 
temperature  superconductors  deposited 
onto  single  crystals  of  gadolinium 
galUimi  garnet  and  method  of  making 
the  same. 

Inventorfs):  Arthur  Tauber,  Steven  C. 
Tidrow. 

Patent  No.:  5,418,215— Issued  05/23/ 
95. 

Title:  Single  electron  device  including 
clusters  of  pure  carbon  atoms. 

Inventorfs):  Doran  C.  Smith. 

Patent  No.:  5,420,746— Issued  05/30/ 
95. 

Title:  Piezoelectric  resonator. 

Inventorfs):  John  A.  Kosinski,  Yicheng 
Lu. 

Patent  No.:  5,422,533— Issued  06/06/ 
95. 

Title:  Toroidal  permanent  magnet 
solenoid. 

Inventorfs):  Herbert  A.  Leupold. 

Patent  No.:  5,422,618— Issued  06/06/ 
95. 

Title:  Wide  dynamic  range  detection 
circuit. 

Inventorfs):  WilUam  J.  Skudera,  Jr., 
EUc  A.  Mariani,  Stuart  D.  Albert. 

Patent  No.:  5,424,674— Issued  06/13/ 
95. 

Title:  High-power  electrical  machine 
with  toroidal  permanent  magnets. 

Inventorfs):  Herbert  A.  Leupold. 

Patent  No.:  5,426,338— Issued  06/20/ 
95. 

Title:  Preselector  filter  with  tunable 
narrowband  excision. 

Inventorfs):  EUo  A.  Mariani. 

Patent  No.:  5,426,402— Issued  06/20/ 
95. 

Title:  Method  of  forming  porous 
silicon. 

Inventorfs):  Jagadeesh  Pamulapati, 
Hongen  Shen.  Mitra  Dutta. 

Patent  No.:  5,427,648— Issued  06/27/ 
95. 


Title:  Coupled  quantiun  well  optical 
intensity  modulator  for  INP  based 
optoelectronic  integrated  circuits  and 
methods  therefor. 

Inventorfs):  Milson  Silva,  Peter  R. 
Herczfeld,  Steven  A.  Malone,  Arthiu  C. 
PaoleUa. 

Patent  No.:  5,428,225— Issued  06/27/ 
95. 

Title:  Method  of  making  radiation 
hardened  quartz  crystal  oscillators. 

Inventors):  John  R.  Vig,  Arthur 
BaUato. 

Patent  No.:  5,428,315— Issued  06/27/ 
95. 

Title:  Fast  turn-on,  temperature  stable 
dielectric  resonator  oscillator. 

Inventorfs):  Mohammad  A.  Mizan, 
Thomas  P.  Higgins,  Dana  J. 
Sturzebecher. 

Patent  No.:  5,428,326— Issued  06/27/ 
95. 

Title:  Field  augmented  permanent 
magnet  structures. 

Inventorfs):  Herbert  A.  Leupold,  Anup 
Tilak. 

Patent  No.:  5,428,334— Issued  06/27/ 
95. 

Title:  Field  augmented  permanent 
magnet  structures. 

Inventorfs):  Herbert  A.  Leupold,  Anup 
Tilak. 

Patent  No.:  5,428,335 — Issued  06/27/ 
95. 

Title:  Method  for  reducing 
synchronizing  overhead  of  frequency 
hopping  communications  systems. 

Inventorfs):  George  R.  OUva,  Jr., 
Gregory  Lorenzo,  Kenneth  J.  Loffer. 

Patent  No.:  5,428,637— Issued  06/27/ 
95. 

Title:  Target  configurations  for 
increasing  the  size  of  films  prepared  by 
laser  ablation. 

Inventorfs):  Steven  C.  Tidrow, 
WilUam  D.  Wilber,  Arthur  Tauber. 

Patent  No.:  5,432,313— Issued  07/11/ 
95. 

Title:  High  power  electrical 
machinery. 

Inventorfs):  Herbert  A.  Leupold,  John 
T.  Rehberg. 

Patent  No.:  5,434,462— Issued  07/18/ 
95. 

Title:  Yokeless  permanent  magnet 
solenoids. 

Inventorfs):  Herbert  A.  Leupold, 
Ernest  Potenziani,  II. 

Patent  No.:  5,438,308— Issued  08/01/ 
95. 

Title:  Method  and  apparatus  for 
depositing  a  refractory  thin  film  by 
chemical  vapor  deposition. 

Inventorfs):  Thomas  R.  AuCoin, 
Richard  H.  Wittstnick,  Jing  Zhao,  Peter 
A.  Zawadzki,  WilUam  R.  Baarck,  Peter 
E.  NcHris. 


Patent  No. :  5,443,647— Issued  08/22/ 
95. 

Title:  Method  for  measuring  thin  film 
thickness. 

Inventorfs):  Donald  W.  Eckart,  Luis  M. 
Cases,  Richard  T.  Lareau. 

Patent  No.:  5,443,684— Issued  08/22/ 
95. 

Title:  Microelectronic  3D  bipolar 
magnetotransistor  magnetometer. 

Inventorfs):  Robert  A.  Lux,  James  F. 
Harvey,  Charles  D.  Mulford,  Jr.,  Louis.C. 
PoU. 

Patent  No.:  5,446,307— Issued  08/29/ 
95. 

Tit7e;  Planar  magnetically-tunable 
band-rejection  filter. 

Inventorfs):  EUo  A.  Mariani. 

Patent  No.:  5,448,211— Issued  09/05/ 
95'. 

Title:  Optically  injection-locked  self- 
oscillating  dual-gate  mesfet  mixer. 

Inventorfs):  Thomas  P.  Higgins,  Dana 
J.  Stvirzebecher,  Roland  Cadotte,  Jr., 
Arthur  PaoleUa. 

Patent  No.:  5,450,227— Issued  09/12/ 
95. 

Title:  Solid  state  electrochemical  cell 
oxygen  sensor. 

Inventorfs):  Wishvender  K.  Behl, 
Edward  J.  PUchta. 

Patent  No.:  5,451.310— Issued  09/19/ 
95. 

Title:  Process  for  setting  the  frequency 
of  a  siUcon  microresonator. 

Inventorfs):  John  R.  Vig. 

Patent  No.:  5,451,425— Issued  09/19/ 
95. 

Title:  Quick-mount  measiiring  device 
for  evaluating  the  electrical 
characteristics  of  ferroelectric  materials. 

Inventorfs):  WilUam  C.  Drach,  Thomas 
E.  Koscica,  Richard  W.  Babbit. 

Patent  No.:  5,451,866— Issued  09/19/ 
95. 

Title:  Variable  gain  optical  detector. 

Inventorfs):  Armur  PaoleUa,  Peter  R. 
Herczfeld. 

Patent  No.:  5,^53,630— Issued  09/19/ 
95. 

Title:  Thin  film  of  MGIN2O4  for  use  as 
an  electrode  in  a  ferroelectric  device. 

Inventorfs):  WilUam  Wilber,  MiUnd 
Bedekar. 

Patent  No.:  5,458,986— Issued  10/17/ 
95. 

Title:  SoUd  State  electrochemical  cell 
including  Uthiiun  iodide  as  an 
electrolyte  additive. 

Inventorfs):  Wishvender  K.  Behl, 
Edward  J.  PUchta. 

Patent  No.:  5,458,995— Issued  10/17/ 
95. 

Title:  Negative  absolute  conductance 
device  and  method. 

Inventorfs):  Mitra  Dutta,  Michael  A. 
Strosdo,  Vladimir  V.  Mitin,  Rimvydas 
Mickevicius. 


Patent  No.:  5,459,334-.-Issued  10/17/ 
95. 

Title:  High  temperature  sodiimi- 
graphite  electrochemical  cell. 

Inventorfs):  Edward  J.  PUchta, 
Wishvender  K.  Behl. 

Patent  No.:  5,462,818— Issued  10/31/ 
95. 

Title:  Passive  saw-id  tags  using  a 
chirp  transducer. 

Inventorfs):  EUo  A.  Mariani. 

Patent  No.:  5,469.170— Issued  11/21/ 
95. 

Title:  Monitoring  phase  characteristics 
of  BPSK  and  CW  signals. 

Inventorfs):  WilUam  J.  Skudera,  Jr. 

Patent  No.:  5,469,173— Issued  11/21/ 
95. 

Title:  Dual-frequency  microstrip 
antenna  with  inserted  strips. 

Inventorfs):  Vahakn  Nalbandian, 
Choon  S.  Lee. 

Patent  No.:  5.471.221— Issued  11/28/ 
95. 

Title:  Radiation  sensor  dosimetry 
circuit. 

Inventorfs):  Stanley  Kronenberg. 
Arnold  Bard. 

Patent  No.:  5.477,050— Issued  12/19/ 
95. 

Title:  Infrared  hot  electron  transistor 
with  a  superlattice  base. 

Inventorfs):  Kwong-Kit  Choi. 

Patent  No.:  5,477,060— Issued  12/19/ 
95. 

Title:  Molten  salt  electrochemical  cell 
including  a  alkali  metal  intercalated 
petroleum  coke  as  the  anode. 

Inventorfs):  Edward  J.  PUchta, 
Wishvender  K.  Behl. 

Patent  No.:  5,478,666— Issued  12/26/ 
95. 

Title:  System  and  method  for 
calibrating  a  ferroelectric  phase  shifter. 

Inventorfs):  Thomas  E.  Koscica. 
Richard  W.  Babbitt.  WilUam  C.  Drach. 

Patent  No.;  5,479,139— Issued  12/26/ 
96. 

Title:  Real  time  imaging  of  acoustic 
wave  devices. 

Inventorfs):  John  G.  Gualtieri. 

Patent  No.:  5,479,375— Issued  12/26/ 
95. 

Title:  High  power  ultra  broadband 
antenna. 

Inventorfs):  Erik  H.  Lenzing.  Harry  F. 
Lenzing.  Charles  D.  Hechtman. 

Patent  No.:  5.479,180— Issued  12/26/ 
96. 

Title:  Quantiun  grid  infrared 
photodetector. 

Inventorfs):  Kwong-Kit  Choi. 

Patent  No.:  5.485,015— Issued  01/16/ 
96. 

Title:  Spherical  magnet  structure  for 
use  in  synchrotron  radiation  source. 


Inventorfs):  Herbert  A.  Leuprald. 
Patent  No.:  5,486,801— Issued  01/23/ 
96. 

Title:  Spherical  magnet  structure  and 
use  thereof  in  synchrotron  radiation 
source. 
Inventorfs):  Herbert  A.  Leupold. 
Patent  No.:  5.486.802— Issued  01/23/ 
96. 

Title:  High  voltage  direct  current 
power  supply  with  feedback  control  and 
circuit  protection. 

Inventorfs):  Thomas  E.  Koscica. 
WilUam  C.  Drach. 

Patent  No.:  5.486,992— Issuance  01/ 
23/96. 

Title:  Low  cost  automated  system  for 
evaluating  the  electrical  characteristics 
of  ferroelectric  materials. 

//ivento/fs/:  William  C.  Drach.  Richard 
W.  Babbitt,  Thomas  E.  Koscica. 

Patent  No.:  5.487.014—01/23/96. 

Title:  Wireless  thermally  insulated 
crj'stal  oscillator  having  power  and 
signals  coupled  through  transceivers. 

Inventorfs):  John  R.  Vig. 

Patent  No.:  5.488.333—01/30/96. 

Title:  Infrared  imaging  array  based  on 
temjjerature  driven  anisotropic  optical 
absorption. 

Inventorfs):  Gerald  J.  lafrate.  Mitra 
Dutta.  Paul  H.  Shen.  Michael  A. 
Stroscio. 

Patent  No.:  5.488.266— Issued  1/30/ 
96. 

Title:  Magic  sphere  providing 
distortion-free  access  to  a  large  internal 
working  space  containing  a  uniform 
high-intensity  magnetic  field. 

Inventorfs):  Herbert  A.  Leupold. 

Patent  No.:  5.491.459— Issued  02/13/ 
96. 

Title:  Photon-triggered  RF  radiator 
having  discrete  energy  storage  and 
energy  radiation  sections. 

Inventorfs):  Anderson  H.  Kim.  Robert 
J.  Youmans.  Stephen  E.  Saddow.  Louis 
J.  Jasper.  Jr.,  Maurice  Weiner. 

Patent  No.:  5,491.490— Issued  02/13/ 
96. 

Title:  Solid  state  electrochemical  cell 
for  performing  electrochemical 
measurements  on  a  solid  electrol\1e  at 
high  temperatures. 

Inventorfs):  Wishvender  K.  Behl, 
Edward  J.  Plichta. 

Patent  No.:  5,492,610— Issued  02/20/ 
96. 

ri't/e;  Electrochemical  cell. 

Inventorfs):  Wishvender  K.  Behl. 
Edward  J.  Plichta. 

Patent  No.:  5.494,763— Issued  02/27/ 
96. 

Title:  Solution  rejection  filter. 

Inventorfs):  Stuart  D.  Albert.  William 
J.  Skudera.  Jr. 

Patent  No.:  5.495,253— Issued  02/27/ 
96. 
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FOR  FURTHER  MFORMATION  OR  COPIES  OF 
THE  PATENTS  LISTED  CONTACT: 
Mr.  William  H.  Anderson,  United  States 
Army  Communications-Eiectronics 
Command,  ATTN:  AMSEL-LG-L.  Fort 
Mmmcuth.  New  Jersey  07703-5010 
(908) 532-4112. 

Cragwn  D.  Showalter,  ! 

Anny  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-4673  Filed  3-1-96;  8:45  am) 
i  OOOf  S71».«-H 


DEPARTMENT  OF  EDUCATION 


Of 


Infonnation 


UM  I 


CoHedlon  Requests 

AQENOY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Diiector,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  hiterested  persons  are  invited  to 
submit  comments  on  or  before  May  3, 
1996. 

ADDRESSES:  Written  comments  should 
'  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
MuMgement  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  SherriU,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  SherriU  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLBiENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  pubhc  an  early 
opportimity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 


statutory  obligations.  The  Director  of  the 
Infonnation  Resources  Group  pubUshes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Simunary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  firom  Patrick  J. 
SherriU  at  the  address  specified  above. 

Dated:  February  27,  1996. 
Gloria  Parker. 
Director,  Information  Resouices  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Applications  foe  Seven  Foreign 
Language  and  Area  Studies  Programs 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  575 
Burden  Hours:  55,640 

Abstract:  Collect  program  and  budget 
infonnation  to  evaluate  grant 
applications  by  institutions  of  higher 
education,  nonprofit  organizations 
and  individuals.  Collected 
information  will  be  used  to  make 
grant  awards  under  seven 
international  education  programs. 

[FR  Doc.  96-^901  Filed  3-1-96;  8:45  am] 

BILUNG  C00€  4000-01-P 


National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Education 
Research  Policy  and  Priorities  Board. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATE  AND  TIME:  March  21, 1996,  8  a.m. 
to  5  p.m.;  March  22, 1996,  9  a.m.  to  2 
p.m. 

ADDRESSES:  On  March  21,  the  meeting 
will  be  held  in  the  Stauffer  Auditorium, 


Hoover  Institution.  Stanford  University, 
Standford.  CA  94305.  On  March  22,  the 
meeting  will  be  held  in  the  John 
HemphiU  Board  Room.  Far  West 
Laboratory  for  Educational  Research  and 
Development/WestEd.  730  Harrison 
Street.  San  Francisco,  CA  94107-1242. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Christensen,  Designated  Federal 
Official.  National  Educational  Research 
Policy  and  Priorities  Board.  555  New 
Jersey  Avenue.  NW,  Washington.  DC 
20208-7564.  Telephone:  (202)  219- 
2065;  Fax:  (202)  ■219-1528.  Internet: 
John — Christensen@ed.gov. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994  (the  Act). 
The  Board  works  collaboratively  with 
the  Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(the  Office)  to  forge  a  national 
consensus  with  respect  to  a  long-term 
agenda  for  educational  research, 
development,  and  dissemination,  and  to 
provide  advice  and  assistance  to  the 
Assistant  Secretary  in  administering  the 
duties  of  the  Office.  The  Act  directs  the 
Board  to  provide  guidance  to  the 
Congress  in  its  oversight  of  the  Office; 
to  advise  the  United  States  on  the 
Federal  educational  research  and 
development  effort;  and  to  solicit  advice 
from  practitioners,  policymakers,  and 
researchers  to  define  research  needs  and 
suggestions  for  research  topics.  The 
meeting  of  the  Board  is  open  to  the 
public. 

The  agenda  for  both  days  will  provide 
an  opportunity  for  the  Board  to  soUcit 
recommendations  from  education 
researchers,  teachers,  school 
administrators  and  others  on  priorities 
for  the  Investment  of  the  resources  of 
the  Office  of  Educational  Research  and 
Improvement  for  the  next  5-.  10-,  and 
15-year  periods.  This  meeting  continues 
the  Board's  program  of  considtation 
with  the  pubUc  prior  to  the  pubUcation 
of  a  Research  Priorities  Plan.  A  final 
agenda  will  be  available  fit)m  the 
Board's  office  on  March  12, 1996. 

Records  are  kept  of  aU  Board 
proceedings,  and  are  available  for  pubUc 
inspection  at  the  office  of  the  National 
Educational  Research  PoUcy  and 
Priorities  Board,  555  New  Jersey 
Avenue.  NW.,  Washington,  DC  20208- 
7564. 

Dated:  February  27. 1996. 
Sharon  P.  Robinson, 
Assistant  Secretary,  Office  of  Educational 
Research  and  Improvement. 
(FR  Doc.  96-4938  Filed  3-1-96;  8:45  am] 
BILLING  CODE  4000-01-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP94-260-003] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Amended 
Application 

February  27, 1996. 

Take  notice  that  on  February  20, 1996. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road, 
Boston.  Massachusetts  02135,  filed  in 
Docket  No.  CP04-260-003  an 
apphcation  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  to  amend  its 
authorized  initial  rate  imder  Rate 
Schedule  AFT-CL,  for  service  to  Canal 
Electric  Company  and  Montaup  Electric 
Company  (collectively  referred  to  as 
Canal  Electric)  to  reflect  increased 
estimated  cost  of  faciUties  not  yet  in 
service,  aU  as  more  fully  set  forth  in  the 
apphcation  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Algonquin  states  that  on  April  19. 
1995.  the  Commission  authorized 
Algonquin  to  construct  and  operate 
approximately  4  miles  of  18-inch 
pipeline,  a  new  meter  station  and 
appurtenant  faciUties  and  to  provide 
firm  transportation  service  to  Canal 
Electric  of  up  to  75,000  MMBtu  per  day 
under  a  separately-stated  incremental 
rate  schedule  under  Algonqiun's  Part 
284  open-access  transportation 
certificate.^  Algonquin  indicates  that  the 
estimated  cost  of  the  faciUties  has  risen 
from  approximately  $7.5  million  to 
approximately  $8.3  milUon 

Algonquin  asserts  that  since  it  filed  its 
apphcation  certain  events  have 
contributed  to  the  increased  estimated 
cost  for  these  faciUties.  Algonquin  states 
that  actual  experience  indicates  that 
company  and  consulting  cost  to  acquire 
permits  and  other  approvals  will  be 
higher  than  expected.  Algonquin  also 
states  that  the  estimated  installation  cost 
is  also  higher  in  large  part  due  to 
changed  construction  schedules  and  a 
change  to  the  proposed  in-service  date. 

Algonquin  now  seeks  to  charge  an 
initial  rate  consisting  of  a  one-part 
maximiun  monthly  demand  charge  of 
$2.4132  per  MMBtu,  effective  upon  the 
commencement  of  service.  Algonquin 
claims  that  this  initial  rate  is  based 
upon  the  same  general  methodology 
approved  in  the  AprU  19, 1995  order 
and  upon  the  settlement  cost  of  service 
parameters  approved  in  Algonquin's 
rate  case  in  Docket  No.  RP93-14. 

Algonquin  also  states  that,  in  addition 
to  the  change  for  the  estimated  fadUty 


>  71  FERC  161.060  (1995). 


cost,  its  Exhibit  P  to  the  March  2, 1994 
application  contained  an  erroneous 
assiunption  that  results  in  a  minor 
change  to  the  authorized  initial  rate, 
when  corrected.  Algonquin  contends 
that  in  the  original  filing  it  was  assumed 
that  the  meter  station  would  be  located 
on  land  owned  in  fee  instead  of  under 
easement.  Algonquin  further  states  the 
Exhibit  P  included  in  the  amended 
apphcation  contains  workpapers 
showing  the  effect  on  the  authorized 
rate  if  land  cost  is  correctly  reflected  in 
the  rate  calculation. 

Additionally,  Algonquin  states  that 
the  pipeline  and  related  faciUties  are 
proposed  to  be  placed  in  service  on  or 
around  April  1, 1996,  to  synchronize 
with  Canal  Electric's  start-up 
requirements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amended  apphcation  should  on  or 
before  March  19, 1996,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AU  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


uimecessary  for  Algonquin  to  appear  or 

be  represented  at  the  hearing. 

LoiaD.CaalwU, 

Secretary. 

(FR  Doc.  96-4893  Filed  3-l-«6;«:45  am] 

HLUNQ  CODE  (TIT-OI-tl 


[Doctot  No.  RP96-147-O00I 

Equltrans,  LP.,  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

February  27. 1996. 

Take  notice  that  on  February  23, 1996, 
Equitrans,  L.P.,  (Equitrans)  tendered  for 
fiUng  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volimie  No.  1 ,  the  following 
proposed  tariff  sheets,  with  an  effective 
date  on  March  1,  1996: 

Third  Revised  Sheet  Nos.  41-43 
Third  Revised  Sheet  Nos.  47-49 
Third  Revised  Sheet  Nos.  53-55 
First  Revised  Sheejs  No.  220 
Original  Sheet  Nos.  220A-220C 
First  Revised  Sheets  Nos.  223-224 
Second  Revised  Sheet  No.  225 

Equitrans  states  that  it  is  making  this 
fiUng  in  accordance  with  the 
Commission's  "Order  on  Storage 
Operations  Report"  issued  on  January 
23,  1996.  74  FERC  1  61.054.  Equitrans 
proposes  to  implement  late  winter 
deliverability  ratchets,  on  the  peaking 
storage  services  which  Equitrans"  offers 
under  Rate  Schedules  lOSS.  30SS.  and 
60SS.  Equitrans  states  that  withdrawals 
will  be  reduced  first  for  Rate  Schedule 
lOSS  service  at  a  total  inventory  level  of 
44,140  MMcf  foUowed  by  Rate  Schedule 
30SS  withdrawals  at  an  inventory  level 
of  37.000  MMcf.  and  finally  Rate' 
Schedule  60SS  withdrawals  at  a  total 
mventory  level  of  31,990  MMcf. 

Equitrans  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  tariff  sheets  to  take  effect  on 
March  1.1996. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator>'  Commission. 
888  First  Steet.  N.E.,  Washington.  DC. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
wiU  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  nill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

LotalXCMheU.  I 

Secretaiy. 

(FR  Doc.  96-4894  Filed  3-1-96:  8:45  am] 

■UStQ  COOE  1717-01-11 

(Prolect  Na  10867-001  Indiana] 

HollMay  HIatortc  Restoration 
Asaociatas;  Teleconference  Meating 


UMI 


February  27, 1996.  i 

A.  Teleconierence  Meeting  for  the 
Holliday  Project  will  be  held  on  March 
14, 1996.  at  10:00  a.m.  to  discuss  the 
ownership/leasee  relationship  between 
Holliday  Historic  Restoration  Associates 
and  PSI  Energy,  Inc.  as  it  relates  to  use 
of  the  HoUiday  dam  for  project 
operation. 

B.  The  following  parties  will 
participate  in  the  teleconference:  FERC 
staff,  Holliday  Historic  Restoration 
Associates,  PSI  Energy,  Inc. 

C.  Any  interested  party  who  wants  to 
participate  in  this  teleconference,  please 
call  Ms.  Mary  Golato  (202)  219-2804  no 
later  than  March  7, 1996. 
LoisD.C«ilieU,  | 
Secretary. 

(FR  Doc.  96-4891  Filed  3-1-9^;  8:45  am] 
■LUMQ  CODE  t717-«1-M  l 


[Docket  No.  MT9e-4-001] 

Mid  Louisiana  Gas  Company;  Notice  of 
Propoaad  Changes  in  FERC  Gas  Tariff 

February  27, 1996. 

Take  notice  that  on  February  16, 1996, 
Mid  Louisiana  Gas  Company,  (Mid 
Louisiana)  filed  the  following  tariff 
sheets  to  be  included  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1: 

Original  Sheet  No.  0  | 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff  Sheet 
is  to  correct  the  Tariff  Sheet  Revision 
numbering  sequence  (pagination  error). 

Pursuant  to  Section  154.7(d)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  §  154.207,  Notice  requirements,  as 
well  as  any  other  requirement  of  the 
Regulations  in  order  to  permit  the 
tendered  tariff  sheet  to  become  effective 
January  25, 1996,  as  submitted. 

Mid  Louisiana  states  that,  in 
comphance  with  §  154.208,  paper 
copies  of  the  Revised  Tariff  Pages  and 
this  filing  were  served  upon  its 
jurisdictional  customers  and 
appropriate  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
compUfince  filing  should  file  a  protest 


with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  must 
be  filed  as  provided  in  Section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
compliance  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-^897  Filed  3-1-96;  8:45  amj 

BiLUNG  COOE  STU-OI-M 


[Docket  No.  MT96-6-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  27. 1996. 

Take  notice  that  on  February  15, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  fiUng  to  become 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Third  Revised 
Sheets  Nos.  232  and  233,  proposed  to 
become  effective  on  March  18, 1996. 

National's  proposed  tariff  sheets  are 
filed  to  comply  with  the  requirement  in 
Section  250.16  of  the  Commission's 
Regulations  (18  CFR  Section  250.16) 
that  pipelines  which  conduct 
transportation  transactions  with 
affiliated  marketing  or  brokering  entities 
must  update  and  refile,  to  reflect 
changes,  the  tariff  provisions  required 
by  that  regulation. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  214  and  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  Sections  385.214 
and  385.211).  All  such  motions  to 
intervene  and  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-4896  Filed  3-1-96;  8:45  am) 

BILUNG  CODE  6717-01-M 

* 

[Docket  No.  RP95-409-004] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

February  27, 1996. 

Take  notice  that  on  February  20, 1996, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revision 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  February  1, 
1996: 

Second  Substitute  Fifth  Revised  Sheet  No. 

375 
Second  Substitute  Fourth  Revised  Sheet  No. 

376 
Second  Substitute  Fifth  Revised  Sheet  No. 

377 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  directives  in  its  order  on 
Motion  Filing  issued  February  7, 1996 
in  Docket  No.  RP95-409-003.  74  FERC 
1 61,115.  The  Commission  directed 
Northwest  to  file  revised  tariff  sheets 
wrlthin  15  days  of  this  Order  to  include 
in  its  Index  of  Customers  shippers 
holding  permanent  capacity  acquired 
through  capacity  release  transactions. 

Northwest  states  that  it  began 
including  holders  of  permanent  capacity 
acquired  through  capacity  release 
transactions  in  its  Index  of  Shippers 
(now  called  the  Index  of  Customers)  in 

1994.  Accordingly,  on  December  28, 

1995,  the  date  that  Northwest  submitted 
the  last  Index  of  Customers,  it  believed 
the  composition  of  the  Index  of 
Customers  was  already  in  compliance 
with  the  Commission's  February  7, 1996 
Order. 

Northwest  states  that  it  had 
incomplete  information  on  two  new 
permanent  capacity  release  agreements 
at  the  time  that  the  Index  of  Customers 
was  being  compiled.  Northwest  is 
proposing  to  add  these  two  agreements 
at  this  time.  ' 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 


will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-4890  Filed  3-1-96;  8:45  am) 

BILLING  COOE  •717-01-M 

[Docket  No.  CP96-198-000] 

Southern  Natural  Gas  Company; 
Notice  of  Raquast  Under  Blanliat 
Authorization 

February  27, 1996. 

Take  notice  that  on  February  16, 1996, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket 
No.  CP96-196-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point,  including 
measurement  and  appiirtenant  facilities 
for  service  to  Alabama  Gas  Corporation 
(Alagasco).  tmder  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000  pursuant  to  Section  7  of 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  request  that  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Southern  proposes  to  construct  and 
operate  certain  measurement  and  other 
appurtenant  facilities  to  provide 
transportation  service  to  Alagasco  at  a 
new  delivery  point  so  Alagasco  may 
provide  natural  gas  service  to 
International  Paper's  manufacturing 
plant  in  Dallas  County,  Alabama. 
Southern  will  locate  die  faciUties 
around  Mile  Post  187.265  on  its  26-inch 
South  Main  Loop  Line  in  Autauga 
County,  Alabama.  The  estimated  cost  of 
the  construction  and  installation  of  the 
measurement  faciUties  is  $297,200  and 
will  be  reimbursed  to  Southern  by 
Alagasco.  Southern  states  it  will 
transport  gas  on  behalf  of  Alagasco 
under  its  existing  Service  Agreements 
pursuant  to  Southern's  Rate  Schedules 
FT  and  IT.  Alagasco  will  assign  a 
Maximum  Daily  DeUvery  Quantity  of  2 
Mcf  per  day  to  the  new  deUvery  point 
from  its  existing  Tuscaloosa  Area 
DeUvery  Point.  Alagasco  does  not 
propose  to  add  any  transportation 
demand  to  its  firm  service  due  to  the 
additional  delivery  point.  Southern 
states  that  there  is  sufficient  capacity  to 
accompUsh  deliveries  without 


detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  Commission's  staff 
may,  witliin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caabell. 
Secretaiy. 

[FR  Doc.  96-4892  Filed  3-1-96;  8:45  am] 
BHJJNQ  CODE  (717-01-11 


[Docket  No.  EL96-3&-000] 

Wabash  Valley  Power  Association,  Inc. 
V.  Northern  Indiana  Public  Service 
Company,  Inc.;  Notice  of  Filing 

February  20. 1996. 

Take  notice  that  on  February  14,  1996, 
Wabash  Power  Association,  Inc. 
(Wabash  Valley)  tendered  for  fiUng  its 
complaint  against  Northern  Indiana 
PubUc  Service  Company  (NIPSCO) 
alleging  that  NIPSCO's  transmission  and 
distribution  rates  to  Wabash  are 
excessive,  unjust  and  unreasonable. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  21, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vrith  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  March  21, 
1996. 

Lois  D.  CasheU, 
Secretaiy. 

IFR  Doc.  96-4898  Filed  3-1-96:  8:45  am] 
BILUNQ  OOOE  t717-«1-M 


[Docket  No.  £096^7-000.  et  el.] 

NFR  Power,  Inc..  et  al.;  Electric  ftate 
and  Corporate  Regulation  Filings 

February  26. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NFR  Power.  Inc. 

[Docket  No.  EG96-47-000] 

On  February  21. 1996.  NFR  Power, 
Inc.  ("NFR  Power  ").  478  Main  Street. 
Buffalo,  New  York  14202.  filed  with  the 
Federal  Energy  Regulatory  Commission 
("Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Comment  date:  March  19.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

2.  Louis  Dreyfus  Electric  Power  Inc. 
and  Duke/Louis  Dreyfus  L.L.C 

(Docket  No.  EC96-1 2-000] 

Take  notice  that  on  February  22.  1996, 
Louis  Dreyfus  Electric  Power  Inc.  (Louis 
Dreyfus)  and  Duke/Louis  Dreyfus  L.L.C. 
(Duke/Louis  Dreyfus)  filed  an 
application  for  permission  to  transfer 
Louis  Dreyfus'  wholesale  power 
contracts  to  Duke/Louis  Dreyfus. 

Comment  date:  March  18.' 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

(Docket  No.  ER96-1101-OOO1 

Take  notice  that  on  Februar>'  20, 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  UtiliCorp  United  Inc.  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Powers 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  29,  1996. 

Comment  date:  March  11.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER96-1 102-000] 

Take  notice  that  on  February  20.  1996, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  Supplement 
No.  1  to  Supplement  No.  10  to  Exhibit 
1-F  to  its  Service  Agreement  No.  1  for 
service  to  Eagle  River,  Wisconsin, 
pursuant  to  WPSC's  Tariff  Original 
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Volume  No.  2.  The  new  Supplement  No. 
1  to  Supplement  No.  10  makes 
provision  for  modification  of  an  existing 
delivery  point  for  service  to  Eagle  River. 
WPSC  states  that  the  filing  proposes  no 
other  dumges  to  the  terms  and 
conditions  under  which  WPSC  provides 
service  to  Eagle  River. 

WPSC  asks  that  the  60  day  notice 
requirement  be  waived  and  that 
Supplement  No.  1  to  Supplement  No.  10 
be  allowed  to  retroactively  become 
efiioctive  on  February  1, 1996.  WPSC 
states  that  Eagle  River  consents  to  and 
supports  this  requested  elective  date. 
WPSC  further  states  that  copies  of  the 
filing  have  been  served  upon  Eagle 
River  and  the  Wisconsin  Public  Service 
Commission. 

Conunent  dote.- March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Minnesota  Power  ft  Li^t  Qmipany 

(Docket  No.  ER96-1103-000] 

Take  notice  that  on  F^ruary  20, 1996, 
Minnesota  Power  &  Light  Company 
(MP),  tendered  for  filing  Amendment 
No.  2  to  its  Electric  Service  and 
Interchange  Agreement  with  Dahberg 
Li^t  and  Power  Company,  a  Wisconsin 
Corporation  (Dahberg).  MP  requests 
waivOT  of  the  Commission's  notice 
requirements  to  permit  an  effective  date 
of  January  1, 1996. 

MP  states  that  the  amendment 
extends  the  term  of  the  Agreement  to 
December  31, 2010,  and  a  weekday  on- 
peak  period  to  allow  Dahberg  to  more 
efficiently  control  and  operate  its 
system. 

Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  i 

6.  Southern  Company  Services,  Inc. 

(Docket  No.  ER96-1 104-000] 

Take  notice  that  on  February  20, 1996, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies), 
tendered  for  filing  an  Interchange 
Service  Contract  between  Southern 
Companies  and  NoRam  Energy  Services, 
Inc.  The  Interchange  Service  Contract 
estabhshes  the  terms  and  conditions  of 
power  supply,  including  provisions 
relating  to  service  conditions,  control  of 
system  disturbances,  metering  and  other 
matters  related  to  the  administration  of 
the  agreement. 

Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Southern  Company  Services,  Inc. 

[Docket  No.  ER96-1 105-000] 

Take  notice  that  on  February  20, 1996, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies), 
tendered  for  filing  an  Interchange 
Service  Contract  between  Southern 
Companies  and  Western  Gas  Resources 
Power  Marketing,  Inc.  The  Interchange 
Service  Contract  establishes  the  terms 
and  conditions  of  power  supply, 
including  provisions  relating  to  service 
conditions,  control  of  system 
disturbances,  metering  and  other 
matters  related  to  the  administration  of 
the  agreement. 

Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

[Docket  No.  ER96-1 106-000] 

Take  notice  that  on  February  20, 1996, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies), 
tendered  for  filing  an  Interchange 
Service  Contract  between  Southern 
Companies  and  Valero  Power  Services 
Company.  The  Interchange  Service 
contract  establishes  the  terms  and 
conditions  of  power  supply,  including 
provision  relating  to  service  conditions, 
control  of  system  disturbances,  metering 
and  other  matters  related  to  the 
administration  of  the  agreement. 

Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Interstate  Power  Company 

(Docket  No.  ER96-1 107-000] 

Take  notice  that  on  February  20, 1996, 
Interstate  Power  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  its 
Municipal  Electric  Wholesale 
Agreement  with  the  City  of  Lawler  filed 
with  FERC  under  Original  Volume  No. 
1. 

Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Interstate  Power  Company 

[Docket  No.  ER96-1 108-000] 

Take  notice  that  on  February  20,  1996, 
Interstate  Power  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  its  Rate 
Schedule  FERC  No.  0110. 


Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER96-1 109-000] 

Take  notice  that  on  February  20, 1996, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  fiUng  a  Letter  of 
Agreement  No.  96SNR00065  (1996  Rate 
Settlement  Agreement)  with  the 
Western  Area  Power  Administration 
(Western).  The  1996  Rate  Settlement 
Agreement  changes  rates  for  certain 
transmission  services  provided  to 
Western  under  Contracts  Nos.  14-06- 
200-2946A  DE-AC65-80WP59000,  and 
DE-MS65-63WP-59055,  for  the  period 
April  1, 1996  through  March  31,  2001. 

Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

(Docket  No.  ER96-1 11 0-000] 

Take  notice  that  on  February  20, 1996, 
Commonwealth  Edison  Company 
(ComEd),  submitted  two  Service 
Agreements,  estabUshing  Delhi  Energy 
Services,  Inc.  PESI),  dated  January  2, 
1996,  and  City  of  Tallahassee 
(Tallahassee),  dated  December  4, 1995, 
as  customers  under  the  terms  of 
ComEd's  Power  Sales  Tariff  PS-1  (PS- 
1  Tariff).  ComEd  also  submitted  for 
filing  two  Service  Agreements, 
establishing  Koch  Power  Services,  Inc. 
(Kodi),  dated  January  19, 1996,  and  City 
of  Tallahassee  (Tallahassee),  dated 
December  4, 1995,  as  customers  under 
the  terms  of  ComEd's  Flexible 
Transmission  Service  Tariff  FTS-1 
(FTS-1  Tariff).  The  Commission  has 
previously  designated  the  PS-1  Tariff  as 
FERC  Electric  Tariff,  Original  Volume 
No.  2,  and  the  FTS-1  Tariff  as  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  3. 

ComEd  requests  an  effective  date  of 
January  20, 1996,  for  all  four  Service 
Agreements  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  DESI,  Tallahassee,  Koch 
and  the  Illinois  Commerce  Commission. 

Comment  date.- March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

[Docket  No.  ER96-1 11 1-000] 

Take  notice  that  on  February  20, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Qnergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
Tariff)  entered  into  between  Qnergy  and 
Koch  Power  Services,  Inc. 
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Comment  date:  March  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
ahd  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Loia  D.  Caahell, 
Secretary. 

[PR  Doc.  96-4926  Filed  J-1-96;  8:45  am] 
BILLMQ  COM  fTIT-OI-P 


[Protect  No.  243»-007-NY] 

Seneca  Falls  Power  Corporation; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

February  27, 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Itegulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Waterloo  and  Seneca  Falls 
Hydroelectric  Project,  located  in  Yates, 
Schuyler,  and  Ontario  Counties,  New 
York,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  licensed  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
protection  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quafity  of  the 
hiunan  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 


at  888  First  Street,  N.E.,  Washington, 
D.C.  20426. 

Any  comments  should  be  filed  within 
30  days  hvm  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  N.E.. 
Room  1-A,  Washington.  D.C.  20426. 
Please  affix  "Waterloo  and  Seneca  Falls 
Hydroelectric  Project  No.  2438"  to  all 
comments.  For  further  information, 
please  contact  Tom  Dean  at  (202)  219- 
2778. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-4895  Filed  3-1-96;  8:45  am] 
BIUJNQ  OOOE  l717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ASM-FRL-5432-71 

Agency  Infonnatlon  Collection 
Activities  Up  for  Renewal:  0MB 
Control  Number  2060-0007 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

REQUEST  FOR  COMMENTS:  Pre- 
Certification  and  Testing  Exemption 
Reporting  and  Record  keeping 
Requirements  for  motor  vehicle  and 
motor  vehicle  engines. 
summary:  In  compliance  with  the 
paperwork  Reduction  Act  (44  U.S.C. 
3506(c)(2)),  this  notice  announces  that 
the  Information  Collection  Request 
Usted  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB),  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  3, 1996. 
ADDRESSES:  Vehicle  Programs  and 
Compliance  Division,  401  M  Street  SW., 
(6405J),  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  OR  COPIES: 
Interested  persons  may  request  a  copy  of 
the  ICR,  without  charge,  by  writing, 
faxing,  or  phoning  Anthony  Tesoriero. 
Vehicle  Programs  and  Compliance 
Division,  U.S.  EPA,  401  M  Street  SW., 
(6405J).  Washington.  DC  20460;  (202) 
233-9327,  Fax (202) 233-9596. 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Parties  potentially 
affected  by  this  action  include: 


manufacturers  of  new  motor  vehicles  or 
engines,  manufacturers  of  parts  or 
equipment  that  is  used  on  motor 
vehicles  or  engines,  fuel  refiners, 
manufacturers  in  the  business  of 
importing,  modifying,  or  testing 
uncertified  vehicles  for  resale,  and 
Independent  Commercial  Importers 
(IQs). 

Title:  Pre-Certification  and  Testing 
Exemptions  Reporting  and  Record 
keeping  Requirements.  OMB  No.  206O- 
0007,  &cpiration  Date  3/31/96. 

Abstract;  Manufacturers  of  new  motor 
vehicles  or  engines,  manufacturers  of 
vehicle  or  engine  parts,  fuel  refiners, 
manufacturers  in  the  business  of 
importing,  modifying,  or  testing 
uncertified  vehicles  for  resale,  and 
Independent  Commercial  Importers 
(IQs)  will  report  and  keep  records  of 
apphcations  for  pre-certification  and 
testing  exemptions.  They  will  submit 
reports  as  part  of  their  testing  programs 
when  an  uncertified  vehicle  or  engine  is 
required.  EPA  will  use  this  information 
to  ensure  that  uncertified  vehicles  or 
engines  from  the  pre-certification 
program  or  the  testing  exemption 
program  are  introduced  into  commerce 
only  on  a  temporary  basis  for  legitimate 
purposes. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agenc>'.  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 


UMI 
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Burden  Statement 

[Estimated  Avg] 


Activity 


A.  Rre-Certiication  Exemptions: 

1.  MsnufiicturBfi  ._.___»_...^»..»...... 

zp .„. 

B.  TestInQ  Exemptions: 

1.  Msnulsciurafs ».. 

2.  NonManufscturers/lmportation  .._. 
a  NonManuiacturers/No  Importation 


Burden  hours 


3 
5.25 

40 

3 

5.25 


Cost  per 
response 


$180.00 
315.50 

2.400.00 
180.00 
315.50 


Frequency 


No.  of  re- 
spondents ■ 


40 
25 

15 

55 

5 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purpose  of  collecting, 
validating,  and  verifying  information, 
processing,  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
InfcnnatitHi;  and  transmit  or  otherwise 
disclose  the  information. 

Dited:  February  23, 1996.  I 

taMnMilw-Mriiwn. 
Acting  Dinctm,  Office  of  Mobile  Sources. 
[FR  Doc  96-4956  Filed  3-1-96;  8:45  am] 


[FRL-6433^ 

Aganqf  tnfonnallon  Collection 
ActivMes  Up  for  Renevral;  Request  for 
Commame:  Emission  Control  System 
Pwlbnnanc*  Warranty  Regulations 
and  Voluntary  Aflannarfcet  Part 
CartMcaHon  Program— 0MB  Control 
Number  2060-0060 

AOENCT:  Environmental  Protection 
Agency. 

action:  Notice.  ' 


UMI 


t:  In  compUance  with  the 
Paperworii  Reduction  Act  (44  U.S.C. 
3506(c)(2}),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  ofBce  of  Management  and  Budget 
(CA4B),  EPA  is  sohdting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  3, 1996. 


ADDRESSES:  Requests  for  a  copy  of  the 
ICR  should  be  sent  to  Chestrne  Payton, 
U.S.  EPA.  401  M  Street,  S.W.  (6405J), 
Washington,  D.C.  20460.  Please  indude 
a  daytime  telephone  niunber,  and  a 
current  mailing  address  with  any 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chestine  Payton,  Vehicle  Programs  and 
Compliance  Division,  U.S.  EPA,  401  M 
Street  S.W.{6405I),  Washington,  DC 
20460;  (202)  233-9328.  FAX  (202)  233- 
9596. 

SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Parties  potentially  affected  by 
this  action  are  those  which  are 
automotive  manufacturers  and  builders 
of  automotive  after  market  parts. 

Title:  Emission  Control  System 
Performance  Warranty  Regulations  and 
Voluntary  Aftermarket  Part  Certification 
Program,  OMB#  2060-0060.  Expiration 
date  4/30/96. 

Abstract:  The  information  required  is 
the  minimal  necessary  to  ensure  that  the 
part  to  be  certified  actually  performs  as 
required.  Without  this  information  EPA 
would  have  no  way  to  control  and  audit 
fraudulent  or  marginal  submissions. 
Since  information  is  only  collected 
when  the  part  is  tested  to  be  certified, 
if  no  information  is  collected  at  the  time 
of  testing  there  will  be  no  means  of 
showing  later  that  the  part  was  properly 
designed.  EPA  would  not  be  able  to 
control  the  self-certification  of  parts  and 
this  could,  therefore,  result  in  certified 
parts  that  cause  vehicles  to  fail 
emissions  standards. 

The  information  collected  is  part  of 
the  requirement  of  Section  207(a)  of  the 
Clean  Air  Act,  and  as  described  in 
section  40  CFR  Part  85,  Subpart  V.  This 
is  a  voluntary  certification  program  and 
there  is  no  requirement  that  any 
manufacturer  participate. 

The  total  estimated  involvement  of 
the  aftermarket  part  industry 
(replacement  and  specialty  parts)  is  2 
parts  per  year. 

The  estimation  of  respondent  burden 
in  hours  is  based  on  Certification 
burden  estimates  for  vehicle 
manufactiu«rs  compiled  in  the  April 


1985  Information  Collection  Report  for 
the  basic  vehicle  certification  program 
(RE:  the  April  1985  report).  Estimation  of 
respondent  burden  will  be  broken  down 
into  three  parts:  reporting  Biutlen, 
Testing  Burden  and  Recordkeeping 
Burden.  A  total  burden  estimate  will  be 
compiled  from  these  three  categories. 

The  EPA  would  like  to  soUdt 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including     . 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quafity,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

Burden  Statement:  EPA's  burden 
estimated  for  this  information  collection 
are  broken  down  into  tltree  parts: 
reporting,  testing,  and  recordkeeping 
biurden.  EPA  estimates  that  the  reporting 
burden  will  be  116  hours,  testing  260 
hours  and  annual  recordkeeping  3 
hours.  No  person  is  required  to  respond 
to  a  collection  of  information  imless  it 
displays  a  currently  valid  0MB  control 
niunber.  The  0MB  contol  nmnbers  for 
EPA's  regulations  are  displayed  in  40 
CFR  Part  9. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  February  23, 1996. 
Robin  Miles-McLean, 
Acting  Director,  Office  of  Mobile  Sources. 
[FR  Doc.  96-4959  Filed  3-1-96;  8:45  am] 
BNJJNQ  CODE  esao-so-p 


[AMS-FRL-6432-C] 

Agency  information  Collection 
Activities  Up  for  Renewal;  Emission 
Defect  information  Report;  Emission 
Recall  Audit  Program;  and  Emission 
Control  Defect  Survey 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Art  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  asperts  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  3, 1996. 
ADDRESSES:  Vehicle  Programs  & 
Compliance  Division  (6405J),  401  M 
Street,  SW.  Washington,  D.C.  20460. 
Interested  persons  may  request  a  copy  of 
the  ICRs,  without  charge,  by  writing, 
faxing,  or  phoning  the  contart  persons 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
ICR-1:  Steve  Albrink,  Office  of  Mobile 
Sources,  Vehicle  Programs  & 
Comphance  Division,  (202)  233-9003, 
(202)  233-9596  fax). 

ICR-2:  Kerrin  Bressant,  Office  of 
Mobile  Sources,  Vehicle  Programs  & 
Compliance  Division,  (202)  233-9291, 
(202)  233-9596  (fax). 

ICR-3:  Sonny  Kakar,  Office  of  Mobile 
Sources,  Vehicle  Programs  & 
Compliance  Division,  (202)  233-9467. 
(202)  233-9596  (fax),  E-mail  address: 
kakar.soimy@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Request 
for  Comments:  This  notice  requests 
comments  on  three  different 
Information  Collection  Activities  (ICRs) 
related  to  highway  and  nonroad  motor 
vehicles  and  other  engines  for  which  the 
Agency  plans  to  request  renewal  of  their 
authorizations  imder  the  Paperwork 
Reduction  Ad.  The  different  ICRs  will 
be  referred  to  as  ICR-1,  ICR-2  and  ICR- 
3  in  the  succeeding  sections  below. 

ICR-1:  Emission  defert  information 
and  voluntary  emissions  recall  reporting 
and  record  keeping  requirements  for 
manufacturers  of  on-highway  Ught-duty 
motor  vehicles,  light-duty  thicla,  and 
heavy-duty  engines;  and  large  nonroad 
compression  ignition  engines;  and 
nonroad  spark-ignition  engines  at  and 
below  19  kilowatts. 

ICR-2:  Emission  recall  audit  program 
voluntary  request  for  information  to 


determine  whether  manufacturers  are  in 
compUance  with  recall  procediual 
regulations,  and  to  determine  the  cause 
of  ineffedual  recall  campaigns. 

ICR-3:  Vehicle  emission  control 
defed  siuvey  questioimaire  reporting 
and  record  keeping  requirements  for 
owners  and  repair  faciUties  of  on- 
highway  Ught-duty  motor  vehicles, 
U^t-duty  trucks,  heavy-duty  engines; 
and  large  non-road  compression  ignition 
engines. 

Information  CoUection  Activities  Up 
for  Renewal:  ICR-1:  OMB  No.  2060- 
0048. 

ICR-2:  OMB  No.  2060-0046. 

ICR-3:  OMB  No.  2060-0047. 

Affeded  Entities:  ICR-1:  Entities 
potentially  affeded  by  this  action  are 
manufacturers  of  on-highway  light -duty 
vehicles,  Ught-duty  trucks,  and  heavy- 
duty  engines;  manufacturers  of  large 
nonroad  compression  ignition  engines; 
and  manufadurers  of  small  nonroad 
spark-ignition  engines. 

ICR-2:  Entities  potentially  affected  by 
this  action  are  individual  vehicle 
owners  of  on-highway  light-duty 
vehicles  and  light-duty  trucks. 

ICR-3:  Entities  potentially  affeded  by 
this  action  are  owners  and  repair 
facilities  of  on-highway  light-duty 
vehicles,  light-duty  trucks,  heavy-duty 
engines,  and  large  non-road 
compression  ignition  engines. 

Titles:  ICR-1:  Emission  Defert 
Information  Reports  and  Voluntary 
Emissions  Recall  Reports  (OMB  #  2060- 
0048,  approved  through  5/31/96.) 

ICR-2:  Emission  Recall  Audit 
Program  Owrner  Questionnaire  (OMB  # 
2060-0046,  approved  through  5/31/96.) 

ICR-3:  Vehicle  Emission  Control 
Defert  Survey  Questionnaire  for  on- 
highway  Ught-duty  motor  vehicles, 
li^t-duty  trucks,  heavy-duty  engines, 
and  large  non-road  compression  ignition 
engines.  (OMB  #  2060-0047,  approved 
through  5/31/96.) 

Abstrarts:  An  agency  may  not  condud 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  vaUd  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  Usted  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

EPA  would  Uke  to  soUcit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information. 


including  the  vaUdity  of  the 
methodologies  and  assiimptions  used; 

(iii)  Enhance  the  quaUty.  utiUty,  and 
clarity  of  the  inforination  to  be 
coUeded;  and 

(iv)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  res{>ond,  including  through  the 
use  of  the  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collertion  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

ICR-1:  Some  manufarturers  of  motor 
vehicles  and  certain  engines  are 
required  to  submit  two  different  reports 
under  40  CFR  Part  85,  Subpart  T.  Part 
89,  Subpart  I  and  Part  90,  Subpart  I. 
These  reports  are  only  required  where 
certain  conditions  involving  emission 
deferts  or  voluntary  recalls  occur.  The 
"defed  information  report"  (DIR) 
contains  data  regarding  the  class  or 
engine  family  and  number  of  vehicles  or 
engines  on  which  a  defed  has  been 
found,  and  a  description  of  the  defect 
and  its  effects  on  vehicle  or  engine 
performance  and  emissions.  The  Agency 
uses  the  DIR  to  help  identify  emission- 
related  deferts  or  classes  of  vehicles  or 
engines  which  may  not  comply  with 
federal  emissions  standards. 

The  "voluntary  emission  recall" 
(VER)  report  contains  data  on  voluntary 
recall  campaigns  condurted  by 
manufacturers,  including  the 
procedures  used  by  the  manufarturers 
to  condurt  volimtary  recall  campaigns, 
the  identification  of  vehicles  or  engines 
afferted  by  the  campaign,  and  the  repair 
to  be  completed  on  recalled  vehicles  or 
engines;  progress  or  quarterly  updates  of 
the  VER  reports  track  the  number  of 
vehicles  or  engines  repaired.  The 
Agency  uses  the  VER  report  and 
progress  reports  to  ensure  that 
manufacturers  are  following  acceptable 
procedures  when  conducting  recalls  and 
to  track  the  progress  and  effertiveness  of 
voluntary  recall  campaigns. 

ICR-2:' The  Vehicle  Compliance 
Programs  Group  (VCPG),  Vehicle 
Programs  and  Compliance  Division 
(VPCD),  Office  of  Mobile  Sources 
(OMS),  Office  of  Air  and  Radiation 
(OAR),  uses  this  information  collection 
to  enforce  the  Recall  and  Defect 
Reporting  Regulations  of  40  CFR  Fart 
85.  Subparts  S  and  T.  Individual  owners 
of  on-road  light-duty  motor  vehicles  and 
light-duty  trucks  may  be  asked  to 
provide  information  on  vehicles  that 
have  been  recalled.  The  Vehicles 
Compliance  Programs  Group  (VCPG) 
uses  such  information  to  evaluate  the 
effectiveness  of  various  aspects  of  a 
recall  campaign,  to  determine  whether 
manufacturers  are  in  compliance  with 
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recall  procedural  regulations,  and  to 
detennine  the  cause  of  ineSsctive  recall 
campaigns.  The  infonnation  is  obtained 
from  individuals  through  a 
questionnaire  administered  by 
telephcme  interviews  or  in  written 
foimat.  The  infonnation  collection  effort 
wrill  involve  approximately  300 
respondents  at  a  cost  of  $900.00  over  a ' 
(me-year  period. 

The  projected  annual  cost  burden  per 
respondent  is  as  follows:  reading  or 
listening  to  questions,  burden  cost  is 
$1.60.  Responding  to  questions  (verbally 
or  in  writing),  burden  cost  is  $1.40. 

The  total  annual  hour  burden  for 
respondents  is  75  hours  at  a  total  annual 
cost  of  $900. 

ICR-3:  The  Vehicle  CompUance 
Programs  Group  (VCPG)  of  the  Vehicle 
Programs  and  Compliance  Division 
(VPGD)  and  the  Engine  Compliance 
Programs  Group  (ECPG)  of  the  Engine 
Prt^rams  and  Compliance  Division 
(EPCD).  Office  of  Mobile  Sources 
(OMS),  Office  of  Air  and  Radiation 
(OAR),  uses  this  information  collection 


to  gather  additional  data  to  supplement 
in-use  testing  programs  as  well  as 
provide  possible  evidence  in  support  of 
EPA's  position  during  an  administrative 
hearing.  When  EPA  orders  a 
manufacturer  to  recall  a  certain  class  of 
motor  vehicles  (in  accordance  with 
Clean  Air  Act  §  207(c))  but  the 
manufacturer  disagrees  with  EPA's 
findings,  the  manufacturer  may  request 
an  administrative  hearing.  During  such 
a  hearing,  EPA  must  maKe  a  detailed 
presentation  of  facts  showing  that  the 
class  of  vehicles  in  question  should 
indeed  be  recalled.  Facts  to  be  included 
in  such  a  presentation  consist  of 
information  on  the  maintenance  and 
performance  history  of  vehicles 
belonging  to  the  class.  Dealerships, 
fleets,  or  individual  owners  of  motor 
vehicles  or  engines  may  be  asked  to 
provide  information  on  the  vehicles  or 
engines  at  issue.  The  information  is 
obtained  through  a  questionnaire 
administered  by  telephone  interviews 
with  individual  vehicle  owners,  and  by 


telephone  or  in-person  interviews  with 
dealerships  or  fleets. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
infonnation  to  or  for  a  federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utiUze  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjusting  the  existing  ways  to  comply 
with  any  previously  applicable 
instructions  and  requirements;  training 
persoimel  to  be  able  to  respond  to  a 
collection  of  infonnation;  searching  data 
sources;  completing  and  reviewing  the 
collection  of  infonnation;  and 
transmitting  or  otherwise  disclosing  the 
information. 

ICR-1:  Tables  1,  2  and  3  below 
represent  the  estimated  annual  burden 
for  this  ICR. 


Table  i.— On-Highway  Light-Duty  Motor  Vehicle,  Light-Duty  Truck,  and  Heavy-Duty  Engine  Manufacturer 

Burden  hours  and  Costs 


Collection  activity 


Ave.  Burden  Hours/Response 

-  ^fimatod  Frequency  of  Response  .. 
Total  Burden  Hours  Per  Respondent 

Eslinieled  No.  of  Respondents 

Total  Burden  Hours 

Total  Cost  Per  Respondent  ($) 

Totiy  Cost  (S) „ 


Defect  infor- 
mation reports 


14 

2.8 

39.2 

15 

588 

2.290 

34,350 


Voluntary 

emission  recall 

(VER)  reports/ 

records 


11.5 

2.9 

33.4 

13 

434.2 

1,427 

18.551 


VER  quarterly 

(progress) 

reports 


1.5 

17.4 

26.1 

13 

339.3 

1,375 

17,875 


Table  2.— Large  Non-Road  Compression  Ignition  Engine  Manufacturer  Burden  Hours  and  Costs 


Collection  activity 


Ave.  Buden  Hours/Response 

Estimaied  Frequency  of  Response  .. 
Total  Burden  Hours  Per  Respondent 

LMmana  no.  oi  nesporxjenis 

Total  Burden  Hours 

ToM  Cost  Per  Respondent  ($) 

Total  Cost  ($)  „ 


Defect  infor- 
mation reports 


14 

1 

14 

5 

70 

818 

4,090 


Voluntary 

emission  recaH 

(VER)  reports/ 

records 


11.5 
1 

11.5 
5 

57.5 

492 
2,460 


VER  quarterly 

(progress) 

reports 


1.5 

6 

9 

5 

45 

474 

2,370 


Table  3.— Small  Nonroad  Spark  Ignition  Engine  Manufacturer  Burden  Hours  and  Costs 


Collection  activity 


Ave.  Burden  Houra/Response  .» 

EsHmetod  Frequency  of  Response  .. 
Total  Burden  Hours  Pw  Res(X)ndent 

EstbiMled  No.  of  Respondents 

Total  Burden  Houre 


Defect  infor- 
mation reports 


UMI 


14 
1 

14 
5 

70 


Volunlary 

emission  recall 

(VER)  reports/ 

records 


11.5 
1 

11.5 
5 

57.5 


VER  progress 
rejports 


1.5 
1 

^£ 
5 

7j5 


TABLE  3.— Small  Nonroad  Spark  Ignition  Engine  Manufacturer  Burden  Hours  and  Costs— Continued 


Collection  activity 


Total  Cost  Per  Respondent  ($) 
Total  Cost  ($) 


Defect  infor- 
mation reports 


818 
4,090 


Volunlary 

emission  recall 

(VER)  reports/ 

records 


492 
2.460 


VER  progress 

reports 


79 
395 


ICR-2:  The  projected  hour  burden  is 
as  follows:  reading  or  Ustening  to 
questions,  biirden  hours  =  8  minutes. 
Responding  to  questions  (verbally  or  in 
writing),  burden  hours  =  7  minutes.  The 
frequency  of  response  is  once  per 
respondent  per  year.  The  estimated 
number  of  hkely  respondents  is  300. 
The  total  burden  for  all  respondents  is 
75  hours. 

The  projected  cost  burden  is  as 
follows:  reading  or  Ustening  to 
questions,  biu-den  cost  =  $1.60. 
Responding  to  questions  (verbally  or  in 
writing),  bmden  cost  =  $1.40.  The  total 
cost  for  all  respondents  is  $900. 

ICR-3:  EPA's  burden  estimates  for 
this  collection  are  broken  down 
according  to  the  respondent  burden  and 
cost.  EPA  may  perform  two  surveys 
annually,  one  of  manufactiu^rs  of  on- 
highway  Ught-duty  motor  vehicles  or 
li^t-duty  trucks,  and  the  other  of 
heavy-duty  engines  or  large  non-road 
compression  ignition  engines,  which 
will  require  either  telephone  or  in- 
person  interviews  with  one  himdred 
(100)  individual  vehicle  owners  or 
dealerehips  or  fleets  per  survey.  A 
burden  estimate  of  twenty  (20)  minutes 
per  individual  vehicle  owner  is  based 
on  agency  experience  with  similar 
questions  asked  of  individuals  as  part  of 
the  in-use  recall  testing  program.  A 
burden  estimate  of  thirty  (30)  minutes 
per  dealership  or  fleet  is  based  on 
contact  with  dealership  and  fleets  made 
as  part  of  the  in-use  recall  testing 
program.  The  btuden  estimate  is 
calculated  from  an  average  of  the  two 
different  burdens  assuming  that  one  half 
of  the  respondents  are  individual 
vehicle  owners  and  ibe  other  half  are 
dealerships  or  fleets.  Therefore,  the  total 
respondent  burden  will  be  2,500 
minutes  for  each  survey.  Individuals, 
dealerships,  or  fleets  will  be  asked  to 
respond  to  only  one  stuvey  in  any  given 
year.  (Zosts  to  respondents  associated 
with  this  ICR  are  attributed  to 
individual  or  staff  time  involved  in 
responding  to  the  infonnation  requests. 
The  costs  for  respondents  for  reading  or 
listening  to  and  responding  to  questions 
(verbally  or  in  writing)  are  $8.50  per 
respondent.  Therefore,  the  total 
respondent  cost  for  each  survey  will  be 
$850. 


Dated:  February  23, 1996. 
Robin  Miles-McLean. 

Acting  Director,  Office  of  Mobile  Sources. 
|FR  Doc.  96-4961  Filed  3-1-96;  8:45  em] 
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[FRL-5433-6] 

Retrofit/Rabuild  Requirements  for  1993 
and  Earlier  Model  Year  Urtian  Buses; 
Public  Review  of  Cost  Informalion 
Related  to  the  Certification  of  Retrofit/ 
RetHiiid  Equipment 

agency:  Envirorunental  Protection 

Agency. 

ACTION:  Notice  of  agency  receipt  of  cost 

information  related  to  certification  of 

equipment  and  initiation  of  45-day 

public  review  and  comment  period. 

summary:  This  notice  addresses  a 
shortcoming  in  the  current  certification 
of  certain  equipment  certified  under  the 
urban  bus  retrofit/rebuild  program.  The 
effective  date  of  certification  of  Detroit 
Diesel  Corporation's  (DDC)  equipment 
for  upgrading  its  1979  through  1989 
model  year  urban  bus  engines  of  model 
6V92TA  equipped  with  mechanical  unit 
injection  (MUI)  is  October  2, 1995  (60 
FR  51472).  That  certification  was  based 
on  reduction  in  particulate  matter  (PM) 
of  25  percent  or  more,  but  not  on  DDC's 
guarantee  to  make  the  equipment 
available  to  all  operators  for  less  than 
the  appUcable  Ufe  cycle  ceiling 
(hereinafter  referred  to  as  "cost/ 
availabiUty").  Although  DDC,  in  its 
notification  of  intent  to  certify, 
requested  certification  on  the  basis  of 
cost/availabihty,  as  stated  in  the 
October  2, 1995  Federal  Register  notice, 
the  Agency  at  that  time  saw  no 
advantage  to  certification  on  that  basis. 
Upon  reconsideration,  the  Agency 
believes  that  it  may  be  beneficial  to  the 
program  to  expand  the  basis  of 
certification  of  DIX]'s  upgrade  kit  to 
include  the  basis  of  cost/availability. 
Further,  in  addition  to  the  request  in  its 
notification  of  intent  to  certify  signed 
March  16, 1995.  DDC  reiterated  its 
request  in  a  letter  to  the  Agency  dated 
December  15, 1995,  that  this  equipment 
be  Certified  on  the  basis  of  cost/ 
availabiUty.  Copies  of  both  DDC's 
notification  and  the  letter  are  available 


for  review  in  the  pubUc  docket  located 
at  the  address  indicated  above. 

DDC  has  submitted  to  the  Agency  new 
infonnation  relevant  to  the  certification 
of  urban  bus  retrofit/rebuild  equipment 
pursuant  to  40  CFR  Part  85.  Subpart  O. 
Piusuant  to  section  85.1407(a)(7), 
today's  Federal  Register  notice 
annoimces  that  the  information  is 
available  for  pubUc  review  and 
comment,  and  initiates  a  45-day  period 
during  which  comments  can  be 
submitted.  The  Agency  will  review  this 
information,  as  well  as  comments 
received,  to  determine  whether 
certification  of  the  DIX]  equipment 
should  be  expanded  to  include  the  basis 
of  cost/availability.  If  DDC's 
certification  is  expanded  to  include  the 
cost/availability  basis,  then  the 
certification  level  of  the  equipment  may 
be  considered  when  "post-rebuild"  PM 
levels  are  established  in  mid-1996.  The 
post-rebuild  levels  to  be  established  in 
mid-1996  would  be  used  by  of)erators 
complying  with  compliance  program  2 
when  calculating  average  fleet 
emissions  for  1998  and  thereafter. 
Therefore,  to  expand  DDC's  certification 
to  include  the  basis  of  cost/availability 
may  tend  to  lower  ambient  levels  of  PM 
emissions  from  fleets  which  comply 
with  compliance  proCTam  2. 

Category  VII  of  Public  Docket  A-93- 
42,  entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment"  contains 
the  new  cost  information  and  DDC's 
notification  of  intent  to  certify,  as  well 
as  other  materials  specifically  relevant 
to  it.  This  docket  is  located  at  the 
address  below. 

Today's  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  the  certification  of  DDC's 
equipment  should  be  expanded  to 
include  the  basis  of  cost/availability. 
Comments  should  be  provided  in 
writing  to  Public  Docket  A-93-42. 
Category  VIl,  at  the  address  below.  An 
identical  copy  should  be  submitted  to 
William  Rutledge.  also  at  the  address 
below. 

DATES:  Cxtmments  must  be  submitted  on 
or  before  April  18.  1996. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 
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1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93-42 
(Category  Vn],  Room  M-1500. 401  M 
Street  S.W.,  Washington,  DC  20460. 

2.  William  Rutledge,  Engine  Programs 
and  Compliance  Division  (mail  code 
6403J),  401  "M"  Street  S.W.. 
Wa^ington,  DC  20460. 

The  DDC  notification  of  intent  to 
oertiiy,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  pubUc  docket  indicated  above. 
Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materiab. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Rutledge,  Engine  Programs  and 
Compliance  Division  (6403 J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460. 
Telephone:  (202)  233-0297. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compUance  options: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
Heet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet.  In  general,  to  meet 
either  of  the  two  compliance  options, 
of>erators  of  the  affected  buses  must  use 
equipment  which  has  been  certified  by 
the  Agency. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
eqmpment.  Emissions  requirements 
under  either  of  the  two  compliance 
options  depend  on  the  availability  of 
retrofit/rebmld  equipment  certified  for 
each  engine  model.  To  be  used  for 
Program  1,  equipment  must  be  certified 
as  meeting  a  0.10  gA)hp-hx  PM  standard 
or,  if  equipment  is  not  certified  as 
meeting  the  0.10  PM  standard,  as 
achieving  a  25  percent  reduction  in  PM. 
Eqmpment  used  for  Program  2  must  be 
certified  as  providing  some  level  of  PM 


reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calcidating 
their  average  fleet  PM  levels  attained 
under  the  program.  For  Program  1, 
information  on  life  cycle  costs  must  be 
submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM 
emissions.  Both  of  these  values  are 
based  on  1992  dollars  and  are 
increments  above  costs  associated  with 
a  standard  rebuild.  If  the  Agency 
determines  that  the  life  cycle  cost  limit 
is  met,  then  certification  would  be  based 
on  "cost/availability"  in  addition  to 
reducing  PM  emissions. 

Under  program  2,  operators  calculate 
their  average  fleet  emissions  using 
specified  "pre-rebuild"  and  "post- 
rebuild"  engine  PM  emission  levels  (as 
well  as  other  factors).  The  final 
rulemaking  of  April  21, 1993. 
established  the  pre-rebuild  emissions 
levels,  and  intended  that  post-rebuild 
levels  be  established  at  two  subsequent 
points  in  time,  based  on  the  certification 
levels  of  equipment  certified  by  those 
points.  Post-rebuild  levels  were 
established  for  the  first  two  years  of  the 
program  in  a  Federal  Register  notice  of 
September  2. 1994  (59  FR  45626),  which 
set  0.30  g/bhp-hr  for  6V92TA  engines  of 
model  years  1979  through  1987.  This 
level  was  established  as  required  by  the 
final  rule,  that  is,  as  a  "default"  level  for 
these  engines  in  the  event  that  no 
equipment  was  certified  by  )uly  1, 1994. 
As  explained  in  the  final  rulemaking 
and  the  September  2.  1994,  Federal 
Register,  ETA  determined  that  this 
"default"  level  could  be  attained  by 
rebuilding  the  engines  with  the 
available  DDC  upgrade  kit  which, 
although  not  certified  by  July  1,  1994 
under  the  urban  bus  program,  has 
emissions  performance  supported  by 
data  from  the  Agency's  new-engine 
certification  program. 

The  post-rebuild  level  established  by 
the  above-mentioned  September  2, 
1994,  Federal  Register  notice  for  the 
1979-1987  6V92TA  engines  (0.30  g/ 
bhp-hr)  is  less  than  the  pre-rebuild  level 
(0.50  g/bhp-hr).  That  reduction  in  PM 
levels,  and  the  assumed  rebuild 
schedule  of  the  regulation 
(§  85.1403(c)(l)(iv)l,  means  that 
operators  choosing  to  comply  with 
compliance  program  2  and  having 
6V92TA  MIJI  engines  of  certain  model 
years  must  reduce  average  fleet  PM 


emissions  during  calendar  years  1995 
and  1996  an  amount  equivalent  to 
rebuilding  those  model  year  engines 
with  DDC's  upgrade  kit. 

Section  85.1403(c)  requires  that  final 
post-rebuild  levels  be  established  based 
on  equipment  certified  by  July  1, 1996, 
to  meet  the  PM  standard  and  as  being 
available  to  all  operators  for  less  than  an 
appropriate  life  cycle  cost  ceiling.  These 
"post-rebuild"  levels  are  to  be  used  in 
the  calculations  of  fleet  target  levels  for 
1998  and  thereafter,  for  engines 
scheduled  for  retrofit/rebuild  in 
calendar  years  1997  and  thereafter. 
Section  85.1403(c)(l)(iii)  requires  that 
post-rebuild  emission  levels  be  the 
lowest  emission  level  (greater  than  0.1  g/ 
bhp-hr)  certified  as  meeting  the      « 
emission  and  cost  requirements  of 
§  85.1403(b)(2),  for  any  engine  model  for 
which  no  equipment  has  been  certified 
by  July  1, 1996  as  meeting  the 
requirements  of  §  85.1403(b)(1). 

'The  Agency  aimounced  certification 
of  the  DDC  upgrade  kit  for  the  1979- 
1989  6V92TA  engines  in  the  Federal 
Register  on  October  2, 1995  (60  FR 
51472)  based  on  compliance  with  the 
25%  reduction  standard,  but  without 
determination  of  compliance  with  the 
life  cycle  cost  ceiling.  That  certification 
does  not  restrict  use  of  the  upgrade  kit 
by  operators  under  either  compliance 
program  1  or  2,  until  other  equipment 
is  certified  which  triggers  the  0.10  g/ 
bhp-hr  standard. 

Section  85.1403  of  the  program 
regulations  requires  that  the  post- 
rebuild  emission  levels  established  in 
mid-1996  be  the  lowest  emission  level 
(greater  than  0.10  g/bhp-hr)  certified  as 
meeting  the  emission  and  life  cycle  cost 
requirements!  The  DDC  upgrade  kit  is 
cmrently  certified  to  0.30  g/bhp-hr  for 
the  above-mentioned  1979  through  1987 
6V92TA  engines,  but  vmless 
certification  includes  the  basis  of  cost/ 
availability,  it  would  not  be  considered 
when  we  establish  the  final  post-rebuild 
levels.  Other  equipment  is  certified  to 
0.38  g/bhp-hr  for  the  1979  tiirough  1987 
6V92TA  engines  and  is  also  certified  as 
available  to  all  operators  for  no  more 
than  the  applicable  life  cycle  cost.  If  no 
other  equipment  is  certified  in  the 
meantime,  the  "post-rebuild"  level 
would  probably  be  set  to  this  0.38  level. 

Additionally,  as  noted  above,  the 
post-rebuild  level  for  the  1979  through 
1987  6V92TA  engines  has  ahready  been 
established  at  0.30  g/bhp-hr  (the  Federal 
Register  notice  of  September  2, 1994), 
but  only  for  the  first  two  years  of  the 
program.  Therefore,  if  no  other 
equipment  is  certified  prior  to  July  1, 
1996  to  a  lower  level,  and  lacking  any 
compelling  reason  not  to  certify  this 
equipment  on  the  basis  of  cost/ 


availability,  then  it  would  not  be 
consistent  with  the  Federal  Register 
notice  of  September  2, 1994  to  establish 
the  post-rebuild  level  higher  than  0.30 
g/bhp-hr. 

II.  Information  Concerning  Cost  and 
Availability 

By  a  notification  of  intent  to  certify 
signed  March  16, 1995,  and  with  cover 
letter  dated  April  11, 1995,  Detroit 
Diesel  Corporation  (DDC)  applied  for 
certification  of  equipment  applicable  to 
its  6V92TA  model  engines  having 
mechanical  unit  injectors  (MUI)  that 
were  originally  manufactured  between 
January  1979  and  December  1989.  The 
effective  date  of  certification  of  that 
DDC  equipment  was  established  in  the 
Federal  Register  on  October  2, 1995  (60 
FR  51472).  That  certification  is 
ciurrently  based  on  reduction  in 
particulate  matter  (PM)  of  25  per  cent  or 
more.  DDC,  in  its  notification  of  intent 
to  certify,  requests  certification  on  the 
basis  of  cost/availability  and  guarantees 
to  make  the  equipment  available  to  all 
operators  for  less  than  the  applicable 
life  cycle  ceiling  (hereinafter  referred  to 
as  "cost/availability").  As  stated  in  the 
Federal  Register  notice  of  October  2, 
1995,  however,  the  Agency  saw  no 
'advantage  to  such  certification  at  that 
time  because  the  emission  standard  had 
been  triggered  earlier  by  certification  of 
other  equipment.  As  explained  above, 
the  Agency  upon  reconsideration 
believes  that  it  may  be  beneficial  to  the 
program  to  expand  the  basis  of 
certification  of  DDC's  upgrade  kit  to 
include  the  basis  of  cost/availability. 

In  its  notification,  DDC  states  that  the 
equipment  will  be  offered  to  all  afiected 
urban  bus  operators  for  a  maximum 
purchase  price  of  $5,562,  and  has 
submitted  life  cycle  cost  information. 
DDC  claims  that  the  life  cycle  cost  is 
less  than  $2,000  (1992  dollars) 
incremental  to  the  cost  for  a  standard 
rebuild.  DDC  claims  that  the  only 
incremental  cost,  compared  to  a 
standard  rebuild,  is  the  cost  of  a  blower 
by-pass  valve  assembly,  which  DDC 
states  has  a  suggested  price  of  $97.36  if 
purchased  separately.  DDC  indicates 
that  there  is  no  incremental  installation 
cost,  fuel  cost,  or  maintenance  cost 
compared  to  that  related  to  a  standard 
engine  overhaul. 

In  addition  to  its  initial  request  in  its 
notification  of  intent  to  certify,  DEXD  re- 
iterated its  request  that  this  equipment 
be  certified  on  the  basis  of  cost/ 
availability  in  a  letter  to  the  Agency 
dated  December  15, 1995,  and  provided 
updated  information  concerning  transit 
pricing  level.  DDC  indicates  that  the 
suggested  transit  list  price  of  the 
upgrade  kit  is  less  than  the  suggested 


Ust  price  of  the  individual  components, 
if  purchased  separately,  that  are 
currently  replaced  or  reworked  during  a 
standard  rebuild.  In  other  words,  all  of 
the  components  of  their  upgrade  kit, 
with  exception  of  the  blower  by-pass 
valve  assembly,  are  non-incremental  to 
a  "standard"  rebuild.  Other  new 
information  in  the  docket  include  a 
summary  of  a  survey  conducted  by  the 
American  Public  Transit  Association 
(APTA)  on  engine  rebuilding  practices. 

Several  public  comments  concerning 
cosL'availability  were  received  in 
response  to  DDC's  notification.  The 
following  is  a  summary  of  the 
comments,  along  with  the  Agency's 
response,  as  appropriate: 

The  People  Moving  Company  of  the 
Greater  Bridgeport  Transit  District  states 
that  thirteen  of  its  engines  have  been 
rebuilt  using  DDC's  low-emission 
rebuild  kits,  and  their  experience  has 
been  positive.  They  support  DDC's 
claim  that  the  kits  provide  better  fuel 
economy. 

The  Muncie  Indiana  Transit  System 
comments  that  the  DE)C  kit  exceeds  the 
life  cycle  cost  ceiling  and  does  not 
contain  all  parts  to  rebuild  an  engine, 
such  as  rod  and  main  bearings.  Muncie. 
however,  does  not  provide  any  detailed 
information  to  support  its  claim 
concerning  costs.  "The  comment  that  the 
kit  does  not  contain  all  of  the  parts 
necessary  to  rebuild  an  engine,  may  be 
correct.  However,  there  is  no 
requirement  that  every  part  necessary  to 
rebuild  an  engine  be  included  with 
equipment  certified  under  the  program. 
The  life  cycle  cost  ceiling  is  meant  to 
reflect  costs  of  certified  equipment 
which  are  incremental  to  costs  of  a 
standard  rebuild.  In  particular,  section 
85.1403(b)(2)  states  that  the  purchase 
price  of  retrofit/rebuild  equipment 
excludes  equipment  costs  incurred  for  a 
standard  rebuild.  Therefore,  to  the 
extent  that  a  component  (such  as  a 
bearing)  is  replaced  in  a  standard 
rebuild,  it  is  not  necessary  to  include 
the  component  as  part  of  the  certified 
upgrade  kit,  or  to  include  its  cost  in  the 
purchase  price  of  the  kit. 

Muncie  also  questions  whether  tune- 
ups  and  related  emissions-affecting 
parts  are  considered  warranty  items. 
The  emissions  performance  and  defect 
warranties,  required  pursuant  to  section 
85.1409,  apply  to  all  parts  of  the 
certified  equipment  described  in  DDC's 
notification  of  intent  to  certify,  for  the 
mileage  intervals  specified  in  section 
85.1409.  In  its  notification,  DDC  states 
that  the  scheduled  maintenance  and 
parts  necessary  to  perform  the 
scheduled  maintenance  are  identical 
before  and  after  rebuild  and.  therefore. 


there  are  no  incremental  maintenance 
costs  involved. 

The  Engelhard  Corporation  provides 
in-depth  comments  concerning  the  life 
cycle  costs.  Engelhard  states  that  the 
DDC  upgrade  kit  will  exceed  the  life 
cycle  cost  ceiling,  and  notes  three  areas 
that  DDC  has  not  addressed  in  its  Ufe 
cycle  cost  analysis.  First.  Engelhard 
indicates  that  an  engine  must  be 
removed  from  a  bus  in  order  to  install 
the  components  of  the  DDC  upgrade  kit. 
which  would  require  additional  labor 
hours  over  an  in-frame  overhaul. 
Second.  Engelhard  states  that  the  DDC 
kit  contains  additional  components 
which  are  not  typically  replaced  during 
an  in-frame  overhaul,  including 
camshafts,  turbocharger.  rollers, 
injectors,  heads,  and  valves.  Third. 
Engelhard  notes  that  transit  operators 
commonly  use  aftermarket  components 
which  are  priced  substantially  less  than 
DDC  components. 

With  regard  to  Engelhard's  first 
concern,  the  preamble  to  the  final 
rulemaking  (April  21.  1993.  58  FR 
21367)  is  clear — the  certifier  may 
assume  that  the  engine  is  removed  from 
the  coach  during  a  standard  rebuild.  It 
is  therefore  not  necessary  for  DDC  to 
include  cost  related  to  removing  an 
engine  for  installation  of  the  DDC 
upgrade  kit.  Second,  the  Agency 
believes  that  the  parts,  which  Engelhard 
refers  to  as  "additional"  and  not 
typically  replaced  during  an  in-frame 
overhaul,  are  emission-related 
components.  The  Agency  believes  that  it 
is  not  unreasonable  to  include  emission- 
related  components  in  a  kit  because  it 
provides  assurance  that  engines  so 
rebuilt  will  result  in  a  known  condition 
and  a  known  engine  emissions 
configuration,  both  of  which  are 
important  to  in-use  emissions 
performance.  Further,  DDC  indicates 
that  all  of  the  parts  in  its  kit.  with 
exception  of  the  blower  bN-pass  valve 
assembly,  are  normally  replaced  at 
engine  overhaul. 

Third,  the  cost  differential  related  to 
use  of  aftermarket  parts  is  addressed  by 
a  cost  analysis  presented  by  Engelhard. 
Engelhard  provides  an  analysis  of  the 
cost  of  a  rebuild  using  aftermarket  parts, 
and  compares  it  to  the  purchase  price  of 
the  DDC  kit  added  to  the  cost  of  the 
labor  required  to  remove  and  install  an 
engine.  "This  comparison  indicates  that 
the  difference  in  costs  is  greater  than  the 
life  cycle  cost  ceiling  of  $2,000.  The 
Agency  notes,  however,  that  when  the 
engine  removal/installation  costs  are  not 
included  pursuant  to  the  above 
discussion,  the  cost  differential  is  less 
than  $2,000.  Therefore,  this  data  does 
not  substantiate  Engelhard's  claim  that 
the  life  cycle  cost  ceiling  is  exceeded. 
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Copies  of  the  DDC  notification,  DDC's 
letter  to  the  Ag«icy  dated  December  15, 
1995,  the  summaiy  of  the  APTA  survey, 
and  public  comments  are  available  for. 
review  in  the  pubUc  docket  located  at 
the  address  indicated  above. 

Today's  Federal  Register  notice 
announces  that  information  is  available 
for  pubUc  review  and  comment,  and 
initiates  a  45-day  period  during  which 
comments  can  be  submitted.  The 
Agency  will  review  this  information,  as 
vroll  as  comments  received,  to 
detennine  whether  certification  of  the 
DDC  equipment  should  be  expanded  to 
include  the  basis  of  cost/availabiUty.  If 
the  Agency  expands  the  certification  of 
this  equipment  to  include  the  basis  of 
ooet/avauability,  then  the  certification 
emissicD  levels  of  the  equipment  will  be 
ccmsidered  by  the  Agency  when  it 
establishes  final  post-rebuild  levels  as 
required  pursuant  to  85.1403(c)(l)(iii). 
IXXTs  upgrade  kit  is  certified  to 
emission  levels  of  0.30  g/bhp-hr  for 
1979  throu^  1987  model  year  6V92TA 
MUI  engines,  and  0.23  g/bhp-hr  for  1988 
and  1989  model  year  6V92TA  MUI 
engines.  If  either  or  both  of  those 
certificatimi  levels  are  established  as 
post-rebuild  values,  then  operators 
complying  with  compliance  program  2 
would  use  such  levels,  as  appropriate, 
in  calculations  for  determining  fleet 
target  emissions  for  1998  and  thereafter. 

At  a  Tninimiim,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with  the  cost/availability 
requirements  of  §  85.1403(b)(2)  and 
§  8S.1407(a)(2),  including  whether  the 
data  provided  by  DDC  complies  with 
the  life  cycle  cost  requirements. 

The  Agency  requests  that  those 
commenting  also  consider  the 
regulatory  requirements,  plus  provide 
comments  on  experience  and/or 
knowledge  related  to  rebuilding  DDC 
6V92TA  MUI  engines,  including  the 
specific  parts,  respective  frequency  of 
usage  in  rebuilds,  and  costs. 

l^e  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  DDC  notification  of 
intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45-day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  the  cost 
information  related  to  the  notification  of 


intent  to  certify,  along  with  comments 
received  from  interested  parties,  and 
attempt  to  resolve  or  clarify  issues  as 
necessary.  During  the  review  process, 
the  Agency  may  add  additional 
doomients  to  the  docket  as  a  result  of 
the  review  process.  These  dociunents 
will  also  be  available  for  public  review 
and  comment  within  the  45-day  period. 

Dated:  February  23, 1996. 
Richard  Wilson, 

Acting  Assistant  A  dministrator  for  Air  and 
Radiation. 

(FR  Doc.  96-4954  Filed  3-1-96;  8:45  am] 
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Common  Sens*  initiative  Counpii 
(CSIC);  Rtoeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notification  of  Pubhc  Advisory 
CSIC  Printing  Sector  Subcommittee 
Meeting:  Common  Sense  Initiative 
Coimcil  Meeting;  and  CSIC  Petrolemn 
Sector  Subcommittee  Meeting;  Open 
Meetings. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that, 
pending  resolution  of  EPA's  FY  1996 
appropriation,  the  Common  Sense 
Initiative  Council,  and  the  Printing  and 
Petroleum  Sector  Subcommittees  of  the 
Common  Sense  Initiative  Council  will 
meet  on  the  dates  and  times  described 
below.  All  meetings  are  open  to  the 
public.  Seating  at  all  three  meetings  will 
be  on  a  first-come  basis  and  limited  time 
will  be  provided  for  public  comment. 
For  further  information  concerning 
specific  meetings,  please  contact  the 
individuals  listed  with  the  Council  and 
two  Sector  Subcommittee 
announcements  below. 

(1)  Printing  Sector  Subcommittee — 
March  18  and  19, 1996 

Notice  is  hereby  given  that  the 
Printing  Sector  Subcommittee,  pending 
resolution  of  EPA's  FY  1996 
appropriation,  will  hold  an  open 
meeting  on  Monday,  March  18, 1996, 
from  2:30  p.m.  EST  to  5:00  p.m.  EST 
and  Tuesday,  March  19, 1996,  &t)m  1:00 
p.m.  EST  to  4:00  p.m.  EST.  The  Printing 
Sector's  Workgroups  will  meet  on 
Monday,  March  18,  from  10:00  a.m.,EST 
until  2:00  p.m.  EST  and  on  Tuesday, 
March  19, 1996,  from  approximately 
8:30  a.m.  EST  until  noon,  EST.  The 
Subcommittee  and  Workgroup  Meetings 
will  be  at  the  Embassy  Suites  Hotel, 
1250  22nd  Street,  N.W..  Washington,  DC 
20037  (telephone  number  857-3388). 


The  purpose  of  the  Subcommittee 
meeting  is  to  discuss  the  three  projects 
under  consideration  by  the 
Subcommittee.  The  Compliance  Tools 
Workgroup  is  working  on  the  Multi- 
Media  Flexible  Permitting  Project,  the 
New  York  City  Education  Workgroup  is 
moving  ahead  with  plans  for  pollution 
prevention  education  for  small  printers, 
and  the  Living  Lab  Workgroup  has  been 
looking  at  information/data  collection 
and  management  systems.  The  purpose 
of  the  workgroup  meetings  prior  to  the 
Subcommittee  meeting  is  to  further 
develop  the  workplan  for  these  projects. 
Agendas  will  be  available  March  1 1 , 
1996. 

For  further  information  concerning 
this  meeting  of  the  Printing  Sector 
Subconunittee,  please  contact  Ginger 
Gotliffe  of  EPA's  Office  of  Enforcement 
and  Compliance  Assurance  at  202-564- 
7072,  or  Nancy  Qchowicz.  EPA,  Region 
m,  at  597-2030. 

(2)  Common  Sense  Initiative  Council 
Meeting— March  20  and  21, 1996 

The  Common  Sense  Initiative 
Coimcil,  pending  resolution  of  EPA's  FY 
1996  appropriation,  will  hold  an  open 
meeting  on  Wednesday,  March  20, 1996, 
from  1:30  p.m.  EST  to  5:30  p.m.  EST, 
and  on  Thursday,  March  21, 1996,  from 
8:30  a.m.  EST  to  3:30  p.m.  EST.  The 
meeting  will  be  held  at  the  Crystal 
Gateway  Marriott,  1700  Jefferson  Davis 
Highway,  Arlington,  Virginia  (telephone 
number  703-920-3230). 

The  Coimcil  agenda  will  focus  on  a 
variety  of  topics  including:  anticipated 
second  year  CSI  activities;  presentations 
and  discussions  with  the  Council's 
Operating  Principles  and  Public  Health 
Workgroups;  and  cross-cutting,  broad 
poUcy  discussions  on  CSI  community- 
based  efforts  and  alternative  regulatory 
strategies.  In  addition  to  these  topics, 
the  Iron  and  Steel  Sector  Subcommittee 
will  present  a  Brownfields 
recommendation  for  the  Council's 
consideration.  Other  sector 
recommendations  may  be  presented  to 
the  Coimcil  for  review  and  action.  Also, 
EPA  will  present  a  preliminary  draft 
workplan  (on  ensuring  stakeholder 
awareness  of  and  ready  access  to  agency 
regulatory  interpretations  and 
determinations  that  affect 
environmental  practices  of  the  regulated 
community)  as  a  followup  action  to  a 
previously  approved  Council 
recommendation. 

For  further  information  concerning 
this  Common  Sense  Initiative  Council 
Meeting,  contact  Prudence  Goforth,  DFO 
on  (202) 260-7417. 


(3)  Petroleum  Refining  Sector 
Subcommittee — April  18, 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency, 
pending  resolution  of  its  FY  1996 
appropriation,  will  hold  an  open 
meeting  of  the  Petroleum  Refining 
Sector  Subcommittee  on  Thursday, 
April  18, 1996,  from  8:30  a.m.  EST  until 
5:00  p.m.  EST.  The  Petroleum  Refining 
Sector  Subcommittee's  workgroups  will 
meet  the  preceding  day,  Wednesday, 
April  17, 1996  frtjm  1:00  p.m.  EST  until 
5:00  p.m.,  EST.  The  meetings  will  be 
held  at  the  Omni  Shoreham  Hotel,  2500 
Calvert  Street,  N.W.,  Washington,  DC 
(telephone  number  202-234-0700). 

On  April  18, 1996,  the  Petroleum 
Refining  Subcommittee  will  convene  to 
evaluate  progress  on  the  "One-Stop 
Reporting/Public  Access"  project  and 
the  proposed  workplan  for  the  "Fugitive 
Emissions"  project.  The  group  will  also 
determine  by  consensus  whether  any 
recommendations  unrelated  to  these 
two  projects  should  be  sent  forward  to 
the  Common  Sense  Initiative  Council. 

For  further  information  regarding  this 
Petroleum  Refining  Sector 
Subcommittee  Meeting,  please  contact 
either  Meg  Kelly  at  EPA,  401  M  Street, 
S.W.,  Washington,  DC.  (703-308-8748), 
or  Craig  Weeks,  EPA,  Region  VI  at  214- 
665-7505. 

INSPECTION  OF  SUBCOMMmEE 
DOCUMENTS:  Documents  relating  to  the 
above  Council  and  Sector  Subcommittee 
announcements,  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  documents,  together  with  the 
official  minutes  for  the  meetings,  will  be 
available  for  public  inspection  in  room 
282 IM  of  EPA  Headquarters,  Common 
Sense  hiitiative  Staff,  401  M  Street,  SW, 
Washington,  DC  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  through  contacting 
Katharine  Brown  at 
brown.katherinedepamail.gov. 

Dated:  February  27, 1996. 
Prudence  Goforth, 
Desighated  Federal  Officer. 
[FR  Doc.  96-4957  Filed  3-1-96;  8:45  am] 
B«.UNQ  CODE  M60-60-P 


[OPP-00423;  FRL-4990-3] 

Testing  Guidelines;  Notice  of 
AvaiiatMiity 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availabiUty. 

SUMMARY:  EPA  has  established  a  unified 
Ubrary  for  Test  Guidelines  issued  by  the 


Oflice  of  Prevention.  Pesticides  and 
Toxic  Substances  (OPPTS).  and  is 
announcing  the  availability  of  testing 
guidelines  for  the  following  three  series: 
Series  875-Occupational  and 
Residential' Exposure  Test  Guidelines, 
Series  880-Biochemicals  Test 
Guidelines,  and  Series  885-Microbial 
Pesticide  Test  Guidelines.  The 
guidelines  in  these  three  series  have 
been  minimally  edited  for  re- 
publication, but  have  not  been  changed 
in  any  substantive  way.  Issuance  of 
guidelines  in  these  thiee  series  initiates 
the  pubUcation  of  the  unified  library  of 
OPPTS  Test  Guidelines.  This  notice  also 
describes  the  process  of  developing  this 
unified  library  of  OPPTS  Test 
Guidelines.  The  Agency  intends  to  issue 
Federal  Register  notices  periodically  as 
new  test  guidelines  are  added  to  the 
OPPTS  unified  library. 
ADDRESSES:  The  guidelines  are  available 
from  the  U.S.  Government  Printing 
Office,  Washington,  DC  20402  on  The 
Federal  Bulletin  Board.  By  modem  dial 
(202)  512-1387,  tehiet  and  ftp: 
fedbbs.access.gpo.gov  (IP 
•162.140.64.19),  or  call  (202)  512-1530 
for  disks  or  paper  copies,  llie  guidelines 
are  also  available  electronically  in  ASCII 
and  PDF  (portable  document  format) 
frtjm  the  EPA  Public  Access  Gopher 
(gopher.epa.gov)  under  the  heading 
"Environmental  Test  Methods  and 
Guidelines." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information:  By  mail; 

Toxic  Substances  Control  Act  (TSCA) 
information:  Contact  the  TSCA  Hotline 
at:  TAIS/7408,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Telephone 
number:  (202)  554-1404;  fax  (202)  554- 
5603,  e-mail:  tsca- 
hotline@epamail.epa.gov. 

Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  information: 
Contact  the  Communications  Branch 
(7506C),  Field  Operations  Division, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Telephone  number:  (703)  305-5017;  fax 
is (703) 305-5558. 

For  technical  information  on  series 
875:  Alan  Nielsen,  (703)  305-5242,  e- 
mail:  nielsen.alan@epamail.epa.gov. 

For  technical  information  on  series 
880  and  series  885:  WiUiam  Schneider, 
(703)  308-8683,  e-mail: 
schneider.william@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  EPA's  Process  for  Developing  a 
Unified  Library  of  Test  Guidelines 

EPA's  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS)  is  close 


to  completion  of  a  multi-year  project  to 
harmonize  and/or  update  test  guidelines 
among  the  Office  of  Pesticide  Programs 
(OPP).  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT).  and  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  The  goals  of 
the  project  include  the  formulation  of 
harmonized  OPP  and  OPPT  guideUnes 
for  those  in  common  between  the  two 
programs,  the  harmonization  of  OPPT 
and/or  OPP  guidelines  with  those  of  the 
OECD,  as  well  as  the  updating  of  any 
guidelines  unique  to  OPP  or  OPPT 
programs. 

Testing  guidelines  that  are  changed 
substantively  in  the  harmonization 
process  or  through  other  updating/ 
amending  activities,  or  which  are  new 
(e.g.,  for  a  previously  unaddressed 
testing  endpoint)  will  be  made  available 
for  pubUc  comment  by  notice  in  the 
Federal  Register.  Additionally.  EPA 
will  submit  these  substantively  revised 
and  new  test  guidelines  to  peer  review 
by  expert  scientific  panels.  Guidelines 
which  are  reformatted  but  not  changed 
in  any  substantive  way  will  not  be  made 
available  for  public  comment  or 
submitted  to  peer  review.  Because 
harmonization  and  updating  is  an 
ongoing  task  that  will  periodically  result 
in  modified  guidelines,  some  guidelines 
being  made  available  via  GPO  and 
Internet  will  be  subject  to  revisions  in 
the  future.  These  efforts  will  ensure  that 
industry  is  provided  with  testing 
guidelines  that  are  current. 

All  final  guidelines  will  be  made 
available  through  the  GPO  Electronic 
Bulletin  Board  and  the  Internet  on  the 
EPA  Public  Access  Gopher  as  a  unified 
library  of  OPPTS  Test  Guidelines  for  use 
by  either  program  office.  Printed 
versions  of  the  unified  hbrary  of  OPPTS 
test  guidelines  will  also  be  available 
through  the  GPO.  For  purposes  of  this 
Federal  Register  notice,  "publication" 
of  the  unified  library  of  guidelines 
generally  describes  the  availability  of 
these  guidelines  with  the  GPO  and 
Internet. 

The  test  guidelines  appearing  in  the 
unified  library  will  be  given  numerical 
designations  that  are  different  from  the 
designations  provided  at  40  CFR  parts 
158.  795,  796,  797.  798.  and  799.  OPPTS 
test  guideUnes  will  be  published  in  10 
disciplinary  series  as  follows: 

Series  810-Product  Performance  Test 
Guidelines 

Series  830-Product  Properties  Test 
Guidelines 

Series  835-Fate,  Transport  and 
Transformation  Test  Guidelines 

Series  840-Spray  Drift  Test 
Guidelines 


8280 


Federal  Register  /  Vol.  61.  No.  43  /  Monday,  March  4,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4,  1996  /  Notices 


8281 


Series  850-£cological  Effects  Test 
Guidelines 

Series  860-Residue  Chemistry  Test 
Guidelines 

Series  870-Health  Effects  Test 
Guidelines 

Series  87&-Occupational  and 
Residential  Exposiire  Test  Guidelines 

Series  880-Biochemicals  Test 
Guidelines 

SOTies  885-Microbial  Pesticide  Test 
Guidelines 

The  Agency  intends  to  issue  Federal 
Regialer  notices  periodically  as  new  test 
guidelines  are  added  to  the  OPPTS 
tmified  Ubrary.  As  each  set  of  guidelines 
is  published,  it  will  be  accompanied  by 
a  Master  List  which  cross  references  the 
new  OPPTS  guideline  numbers  to  the 
original  OPP  and  OPPT  nimibers. 

IL  Impact  on  OPP  and  OPPT 

Currently,  OPP  makes  its  test 
guidelines  available  through  the 
National  Technical  Information  Service 
(hJTIS)  as  a  series  of  twelve 
subdivisions.  Explicit  test  requirements 
for  pesticide  registration  are  set  out  in 
40  CFR  part  158  which  refers  to  specific 
guidelines  by  guideline  nimiber.  EPA 
recommends  that  the  test  guidelines 
pubUshed  through  GPO  and  Internet  be 
consulted  instead  of  those  test 
guidelines  that  were  pubUshed  through 
NTIS;  studies  initiated  45  days  or  more 
after  final  publication  should  be 
performed  in  accordance  with  the 
revised  guidelines.  As  test  guidelines 
are  published,  the  Agency  will  inform 
industry  and  the  general  public  by 
means  of  PR  Notices  as  well  as  FR 
Notices.  In  addition.  Data  Call  In  letters 
to  pesticide  registrants  will  carry  a  dual 
numbering  system  in  reference  to  test 
guidelines  imtil  all  test  guidelines  have 
been  published.  Part  158,  which  is 
currently  under  revision,  will  also  carry 
a  dual  numbering  system  for  test 


gmdelines  when  it  is  proposed  and 
finalized  in  the  Federal  Register. 

In  contrast,  OPPT  has  been  publishing 
its  test  guidelines  in  the  Code  of  Federal 
Regulations  (CFR)  in  40  CFR  parts  795 
through  798  and  are  referenced  on  a 
chemical-specific  basis  in  its  TSCA 
section  4  test  rules  in  40  CFR  part  799. 
Although  OPPT  is  ciurently  evaluating 
whether  to  continue  to  publish  its  test 
guidelines  in  the  CFR,  OPPT  test 
guidelines  and  modifications  to  those 
test  guidelines  that  have  been 
incorporated  by  an  existing  test  rule  wall 
be  retained  in  the  CFR  unUl  OPPT 
aimounces  that  it  will  no  longer  publish 
its  test  guidelines  in  the  CFR.  Therefore, 
to  the  extent  that  a  manufactvu-er  or 
processor  became  subject  to  a  test  rule 
prior  to  the  adoption  of  a  harmonized 
test  guideline,  that  test  rule  still  requires 
compliance  with  the  test  guideline  that 
was  referenced  by  the  test  rule  and 
published  in  the  CFR.  However,  if  the 
manufacturer  or  processor  subject  to  the 
test  rule  is  interested  in  seeking  a 
modification  to  the  requirement  to 
comply  with  the  test  guideline  that 
appears  in  the  CFR,  and  which  is  ' 

incorporated  by  reference  in  that  test 
rule,  EPA  encourages  that  manufacturer 
or  processor  to  consult  the  modification 
procedures  outlined  in  40  CFR  part  790. 
EPA  has  removed,  and  will  continue  to 
remove  fi'om  the  CFR  those  test, 
guidelines  that  are  no  longer 
incorporated  by  reference  in  an  existing 
and  applicable  test  rule. 

III.  Peer  Review  of  Test  Guidelines 

The  Agency  has  updated  and 
harmonized  test  guidelines  for  Product 
Properties  (830  series)  and  Residue 
Chemistry  (860  series)  (60  FR  44343, 
August  25,  1995)  (FRL-^974-3).  EPA 
submitted  the  revisions  to  those  series 
to  peer  review  by  the  FIFRA  Scientific 
Advisory  Panel  on  September  27, 1995. 
EPA  also  made  these  revisions  available 
to  the  public  for  comment  through  the 


EPA  docket.  They  will  be  revised  in 
response  to  all  comments  received  and 
published  as  final  guidelines  early  in 
1996. 

EPA  is  also  annoimcing  that  it  intends 
to  make  available  for  public  comment 
prior  to  peer  review  meetings  the 
revised  test  guidelines  for  Ecological 
Effects  (850  series),  Health  Effects  (870 
series),  and  Fate  and  Transport  (840 
series]  during  1996. 

rv.  Notice  of  Availability  of 
Republished  Test  Guidelines 

This  notice  annoimces  the  availability 
of  OPP  unique  test  guideUnes  in  the 
875,  880,  and  885  series.  The  test 
guidelines  in  series  875,  880,  and  885 
have  been  minimally  edited  for 
publication  v\rith  GPO  and  Internet,  but 
have  not  been  changed  in  any 
substantive  way.  Guideline  Series  880  is 
drawn  from  Subdivision  M  of  the 
Pesticide  Assessment  Guidelines  and 
pertains  to  special  testing  approaches  to 
biochemical  pesticides.  Only  those 
guidelines  from  Subdivision  M  which 
are  truly  unique  to  biochemical 
pesticides  are  being  published  in  series 
880.  The  other  non-imique  tests  for 
biochemical  pesticides  should  be 
performed  using  the  guidelines  for 
chemical  pesticides.  Although  the 
Agency  is  in  the  process  of  revising  its 
test  guidelines  for  Post-Application 
Exposure  (875B),  the  ciurent  guidelines 
are  still  official  and  are  being  published 
as  part  of  the  imified  library  of  OPPTS 
test  guidelines.  When  EPA  has 
completed  the  process  for  revising  the 
Post-AppUcation  Exposure  guidelines  in 
1997,  the  revised  guidelines  will  replace 
the  current  guidelines.  In  the  interim, 
registrants  are  advised  to  contact  EPA's 
Occupational  and  Residential  Exposure 
Brandi,  within  the  Office  of  Pesticide 
Programs,  at  (703)  305-6094. 

The  following  is  the  complete  list  of 
guidelines  being  made  available  at  this 
time. 


Series  875— Occupational  and  Residential  Exposure  Test  Guidelines 


UM 


875.1000 
875.1100 
875.1200 
875.1300 
875.1400 
875.1500 
875.1600 

875.2000 


Qroup  A— Applicator  Exposure  Monitoring  Test  Guidelines. 

Background  for  application  exposure  nwnitoring  test  guidelines 

Dermai  exposure — outdoor 

Dermal  exposure— indoor 

Inhalation  exposure— outdoor 

Inhalation  exposure— indoor 

BiologicaJ  monitoring 

Applicaiion  exposure  monitoring  data  reporting 

Group  B— Poetappllcatlon  Exposure  Monitoring  Test  Guidelines. 

Background  for  postapplication  exposure  monitoring  test  guidelines 


Existing  Numtiers 

EPA  Pub. 
no. 

OTS 

OPP 

oecd 

712-C- 

none 

230 

none 

96-261 

none 

231 

none 

96-262 

none 

233 

none 

96-209 

none 

232 

none 

96-263 

none 

234 

none 

96-213 

none 

235 

none 

96-264 

none 

236 

none 

9&*2oo 

none 

130, 131 

none 

96-266 

Series  875— Occupational  and  Residential  Exposure  Test  Guideunes— Continued 


OPPTS 

Name 

Existing  NuiTt)ers 

EPA  Pub. 

Number 

OTS 

OPP 

OECD 

no. 

712-C- 

875.2100 

Foliar  diskxlgeable  residue  dissipation 

none 

132-1 

none 

96-267 

8752200 

Soil  residue  dissipation 

none 

132-1 

nor>e 

96-243 

875.2400 

Dermal  exposure 

none 

133-3 

norw 

96-269 

8752500 

Inhalation  exposure 

none 

133-4 

none 

96-270 

8752600 

Biological  monitoring 

norw 

235 

none 

96-271 

8752800 

Descriptions  of  human  activity 

norte 

133-1 

none 

96-283 

8752900 

Data  reporting  and  calculations 

none 

134 

none 

96-272 

Series  880— Biochemicals  Test  Guideunes 


OPPTS 

Name 

Existing  Numbers 

EPA  Pub. 

Number 

OTS 

OPP 

OECD 

712-C- 

Group  A— Product  Analysis  Test  GuideUnes. 

880.1100 

Product  identity  and  composition 

none 

151-10 

none 

96-273 

880.1200 

Description  of  starting  materials,  production  and  formulation  process 

none 

151-11 

none 

96-274 

880.1400 

Discussion  of  formation  of  impurities 
Group  8— Toxicology  Test  Guidelines. 

none 

151-12 

none 

96-275 

880.3550 

Immunotoxicity 

none 

152-18 

nor>e 

96-280 

880.3800 

Immune  response 

Group  C— Nontargat  Organisms  and  Environmental  Testing  Test  Guidelines. 

none 

152-24 

none 

96-281 

880.4350 

Nontarget  insect  testing 

none 

154-11 

none 

96-285 

880.4425 

Dispenser  water  leaching 

none 

155-5 

none 

96-286 

Series  885— Microbial  Pesticide  Test  Guidelines 

, 

Existing  Numbers 

EPA  Pub. 

OPPTS 

Name 

NuntMr 

OTS 

OPP 

OECD 

712-C- 

885.0001 

Overview  for  microbial  pest  control  agents 
Group  A— Product  Analysis  Test  Guidelines. 

none 

150A 

none 

96-290 

885.1100 

Product  identity 

none 

151A-10 

none 

96-292 

885.1200 

Manufacturing  process 

none 

151A-11 

none 

96-293 

885.1300 

Discussion  of  formatk)n  of  unintentional  irtgredients 

none 

151A-01 

none 

96-294 

885.1400 

Analysis  of  samples 

none 

151A-13 

none 

96-295 

885.1500 

Certification  of  limits 

Group  B— ResMues  Test  Guidelines. 

none 

151A-15 

none 

96-296 

8852000 

Background  for  residue  analysis  of  microbial  pest  control  agents 

none 

153A-1 

none 

96-299 

8852100 

Chemical  identity 

none 

153A-4 

none 

96-300 

8852200 

Nature  of  the  residue  in  plants 

nor>e 

153A-6 

none 

96-302 

8852250 

Nature  of  the  residue  in  animals 

none 

153A-7 

none 

96-311 

8852300 

Analytfcal  methods— plants 

none 

153A-8a 

none 

96-301 

8852350 

Analytical  methods— animals 

none 

153A-8b 

none 

96-305 

8852400 

Storage  stability 

none 

153A-^ 

none 

96-306 

8852500 

Magnitude  of  reskjues  in  plants 

none 

153A-10 

none   • 

96-307 

6852550 

Magnitude  of  resklues  in  meat,  milk,  poultry,  eggs 

none 

l53A-n 

none 

96-308 

8852600 

Magnitude  of  reskJues  in  potable  water,  fish,  and  irrigated  crops 
Group  C— Toxicology  Test  Guidelines. 

none 

153A-01 

none 

96-309 

885.3000 

Background-mammalian  toxicity/pathogencity/infoctivity 

none 

152A-1 

none 

96-314 

885.3050 

Acute  oral  toxkaty/pathogenk^ 

none 

152A-10 

none 

96-315 

885.3100 

Acute  demrtal  toxk:ity/pathok)gy 

none 

152A-11 

none 

96-316 

885.3150 

Acute  pulmonary  toxKity/pathogenKity 

nof» 

152A-12 

none 

96-317 
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Series  885— Microbial  Pesticide  Test  Guidelines— Continued 


OPPTS 
Number 


886.3200 
885.3400 
886.3500 
886J650 
885.3600 

886.4000 

885.4050 
886.4100 
886.4150 
886.4200 
886.4240 
885.4280 
886.4300 
885.4340 
885.4380 
885.4600 
886.4650 
886.4700 
886.4750 

886.5000 

885.5200 

886.5300 
886.5400 


Name 


Acute  injection  toxicity/pathogenicity 

Hypersensitivity  incidents 

CeRcuKure 

Acute  toxicology,  Tier  II 

Subchronictoxidty/lpethogenicity 

Reproductive/lemity  effects 

Qroup  D    Nonfrget  Organism  and  Environmental  Expression  Test  Guldetlnes. 
Badtground  for  nontarget  organism  testing  of  microt)ial  pest  control  agents 

1 

Avian  oral.  Tier  I 

Avian  inhalation  test.  Tier  I 

Wild  mammal  testing.  Tier  I 

Freshwater  fish  testing.  Tier  I 

Freshwater  aquatic  invertebrate  testing.  Tier  I 

Estusrine  and  marine  animal  testing.  Tier  I 

Nonlarget  plant  studies.  Tier  I 

Nontarget  insect  testing.  Tier  I 

Honey  bee  testing.  Tier  i 

Avian  chronic  pathogenicity  and  reproduction  test,  Tier  ill 

Aquatic  invertebrate  range  testing.  Tier  III 

Fish  lite  cycte  studtes.  Tier  III 

Aquatic  ecosystem  test 

Qroup  E— Environmental  Expression  Test  Guidelines. 

Bacitground  for  microbiel  pesticides  testing 

.Expression  in  a  terrestrial  environment 
Expression  in  a  freshwater  environment 
Expression  in  a  marine  or  estuarine  environment 


Existing  Numbers 


OTS 


List  of  Subjects  I 

Environmental  protection.  Test 
guidelines. 
Dated:  February  28. 1996. 

Lynn  R.  GoklBan, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  96-4964  Filed  2-28-96;  3:49  pm) 
iLuwQ  C006  aeao  60  f 


UM 


[OPP-00413A;  FRL-4991-7]  | 

Revtaion  of  Prenatal  Deveiopmental 
Toxicity  Study  and  Reproduction  and 
Fertility  Effects  Testing  Guidelines 
Undsr  FIFRA  and  TSCA;  Notice  of 
Availai)ility«nd  Request  for  Comments 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMAPIY:  EPA  is  making  available  for 
public  comment  revised  proposed 
guidelines  for  OPPTS  870.3700  Prenatal 


Developmental  Toxicity  Study  and 
OPPTS  870.3800  Reproduction  and 
Fertility  Effects.  When  final,  these 

revised  guidelines  will  replace  OPP 

Guidelines  83-3  and  83-4  under  40  CFR 
158.340  and  OPPT  Guidelines  under  40 
CFR  798.4700  and  798.4900. 
DATES:  Comments  must  be  received  on 
or  before  May  3, 1996.  If  circumstances 
warrant,  EPA  may  reopen  the  comment 
period,  by  notice  in  the  Federal 
Register,  at  a  later  date. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  in 
triplicate  to:  By  mail:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person:  bring  comments  to  :  Rm.  1132, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
guidelines@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
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characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-O0413A."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  the  "SUPPLEMENTARY 
INFORMATION"  caption  of  this 
preamble. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 


without  prior  notice.  All  statements  will 
be  made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Agency 
Scientists. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  L.  Makris  (7509C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number  and  e-mail  address: 
Rm.  816F,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
5222;  e-mail: 
makris.susan@epamail.epa.gov. 

By  mail:  Katharine  Anitole  (7509C), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E613B,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  (202) 
260-3993;  e-mail: 
anitole.katherine@epamail.epa.gov. 

Copies  of  docimients  may  be  obtained 
by  contacting:  By  mail:  Public  Docket 
and  Freedom  of  Information  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  for  courier  pick-up:  Office 
location  and  telephone  number:  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
5805  or  305-5454.  By  internet:  e-mail 
requests  to:  guidelines@epamail.epa.gov 
or  via  the  EPA  Public  Access  Gopher 
(gopher.epa.gov)  under  the  heading 
"Environmental  Test  Methods  and 
Guidelines." 

SUPPt.EMENTARY  INFORMATION:  The 
Agency  is  revising  its  test  guidelines  for 
Prenatal  Developmental  Toxicity 
(870.3700)  and  Reproduction  and 
Fertility  Effects  (870.3800).  These 
guidelines  would  replace  FIFRA 
Subdivision  F  guidelines  83-3  and  83- 
4  and  TSCA  guidelines  at  40  CFR 
798.4700  and  798.4900.  Both  draft 
guidelines  were  submitted  to  peer 
review  by  the  FIFRA  Scientific  Advisory 
Panel  December  1993  and  have  been 
made  available  to  the  public  for 
comment. 

The  current  draft  revised  guidelines 
are  now  being  made  available  for 
additional  comment.  All  interested 
parties  are  encouraged  to  submit 
comments  on  the  proposed  revised 
guidelines  for  Prenatal  Developmental 
Toxicity  Study  and  Reproduction  and 
Fertility  Effects.  Specific  comments 
should  reference  the  specific  number 
and  paragraph  or  subparagraph  of  the 
appropriate  revised  guideline. 
Recommended  technical  or  scientific 
changes/modifications  should  be 
supported  by  current  scientific/ 
technical  knowledge  and  include 
supporting  references.  References  may 


be  to  the  published  literature,  studies 
submitted  to  the  Agency  in  support  of 
registration,  and  unpubUshed  data. 
Citations  must  be  sufficiently  detailed 
so  as  to  allow  the  Agency  to  obtain 
copies  of  the  original  documents  and 
impublished  data  supplied  to  allow 
their  evaluation. 

Comments  on  the  proposed  revised 
guidelines  wall  be  considered  by  the 
Agency  and  such  modifications  of  the 
guidelines  considered  to  be  of  merit  will 
be  incorporated  into  the  final 
guidelines.  The  draft  modifications  and 
the  public  comments  will  be  presented 
to  the  FIFRA  Scientific  Advisory  Panel 
and  additional  experts  at  a  public 
meeting  for  its  comments  before  being 
published  as  final  guidelines.  Notice  of 
this  meeting  will  be  published  in  the 
Federal  Register  and  all  interested 
parties  will  be  offered  the  opportunity 
to  present  written  and  public  comments 
to  the  FIFRA  Scientific  Advisory  Panel 
and  additional  experts  at  the  pubhc 
meeting. 

A  record  has  been  established  for  this 
notice  under  docket  number  "OPP- 
0041 3 A"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  fi-om  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

guidelines@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Ust  of  Subjects 

Environmental  protection,  Test 
guidelines. 


Dated:  February  28. 1996.  « 

Ljnui  R.  Goldman, 

Assistant  Administrator,  Office  for 
Prevention.  Pesticides  and  Toxic  Substances. 

|FR  Doc.  96-J967  Filed  2-28-96;  349  pm) 
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[FRL-6434-1] 

Rl8l(  Assessment  and  Risic 
Management  Commission 

Piu^uant  to  the  Federal  Advisory 
Committee  Act,  Pubhc  Law  92-463. 
notice  is  hereby  given  that  the 
Commission  on  Risk  Assessment  and 
Risk  Management,  estabUshed  as  an 
Advisory  Committee  under  Section  303 
of  the  Clean  Air  Act  Amendments  of 
1990,  will  release  its  draft  report  on 
April  24th  from  1:00-300  p.m.  at  the 
National  Press  Club  conference  rooms 
on  the  13th  floor.  The  Press  Building  is 
located  at  529  14th  Street.  NW.. 
Washington,  DC  20045.  There  will  be  a 
briefing  and  the  draft  report  will  be 
available  to  the  public  at  that  time.  If 
you  are  unable  to  attend,  but  wish  to 
receive  a  copy  of  the  draft  report,  either 
fax  your  request  to  202-233-9540,  mail 
your  request  to  the  Commission  on  Risk 
Assessment  and  Risk  Management.  529 
14th  Street.  NW..  Room  452. 
Washington.  DC  20045,  or  obtain  via  the 
internet  at  http://www.riskworld.com. 
Be  sure  to  indicate  your  complete 
mailing  address  and  a  phone  number 
where  you  can  be  reached. 

Comments  on  the  draft  report  must  be 
received  no  later  than  June  15.  Please 
send  you  comments  to  the  Commission 
addreiss  listed  above. 

If  you  need  additional  information, 
please  call  202-233-9537.  The  report 
will  not  be  available  prior  to  April  24th. 

Dated:  Februarv-  27.  1996 
Gail  Chamley. 

Executive  Director,  Commission  on  Risk 
Assessment  And  Risk  Management. 
|FR  Doc.  96-4955  Filed  3-1-95;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

Sunshine  Act  Meeting 

EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

DATE  AND  TIME:  Tuesday.  March  12. 

1996—2:00  p.m. 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building.  1801 

"L"  Street.  N.W..  Washington.  D.C. 

20507. 


Federal  Register  /  Vol.  61,  No.  43  /  Monday.  March  4,  1996  /  Notices 


STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONStOERED: 

1.  Aimouncmnent  of  Notation  Votes. 

2.  Puwl  Pranntation  by  Invited  Experts  on 
Employment  Discrimination  Issues  AJSiecting 
Americans  with  Disabilities. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Fwkral  Bafhtnr.  the  Commission  also 
provides  a  recofded  annoimcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  66^-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  infonnation  on  these  meetings. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hait.  Executive  Officer  on 
(202) 663-4070. 

Dated:  February  29, 1996.  | 

FrmoM  M.  Halt, 

Executive  Officer.  Executive  Secretariat. 
[FR  Doc.  96-5140  Filed  2-29-96:  3:16  pm] 
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FEDERAL  COMMUNICATIONS 


UMI 


Nottoa  of  Public  Infonnation     I 
Colloctions  Being  Rovtowod  by  ttte 
Fadanri  Conmuinicatlona  Commission; 
Commanis  Requaatad 

February  26, 1996. 

summary:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
infonnation  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Conmiissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  3, 1996.  If 
ytm  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorodiy  Conway,  Federal 


Communications,  Room  234, 1919  M 
St.,  NW..  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INF0RMATK3N: 
OMB  Number:  3060-0214. 

Title:  Section  73.3526  Local  Public 
Inspection  File  of  Commercial  Stations. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  10,215 
commecial  radio  licensees 
recordkeepers;  1181  commercial  TV 
licensees  recordkeepers;  1181 
commercial  TV  stations  making  must- 
caixy/retransmission  consent  elections. 

Estimated  time  per  response:  104 
hours  per  year  for  radio  recordkeeping; 
130  hours  per  year  for  TV 
recordkeeping;  5  hours  per  election 
statement  to  150  cable  systems  per  TV 
station. 

Total  annual  burden:  2,101,640 
hours. 

Needs  and  Uses:  Section  73.3526 
requires  that  each  licensee/permittee  of 
a  commercial  broadcast  station  maintain 
a  file  for  public  inspection.  The  contents 
of  the  file  vary  according  to  type  of 
service  and  status.  The  contents 
include,  but  are  not  limited  to,  copies  of 
certain  applications  tendered  for  filing, 
a  statement  concerning  petitions  to  deny 
filed  against  such  applications,  copies  of 
ownership  reports  and  annual 
emploj-ment  reports,  statements 
certifying  compliance  with  filing 
announcements  in  connection  with 
renewal  applications,  letters  received 
from  members  of  the  public,  etc.  The 
data  are  used  by  the  public  and  FCC  to 
evaluate  information  about  the 
broadcast  licensee's  performance,  to 
ensure  that  broadcast  stations  are 
addressing  issues  concerning  the 
community  to  which  it  is  licensed  to 
serve  and  to  ensure  that  radio  stations 
entering  into  time  brokerage  agreements 
comply  with  Commission  policies 
pertaining  to  licensee  control  and  to  the 
Commimications  Act  and  the  antitrust 
laws.  Broadcasters  are  required  to  send 
each  cable  operator  in  the  station's 
market  a  copy  of  the  election  statement 
applicable  to  that  particular  cable 
operator.  Placing  these  retransmission 
consent/must-carry  elections  in  the 
public  file  provide  public  access  to 
documentation  of  station's  elections 
which  are  used  by  cable  operators  in 
negotiations  with  television  stations  and 
by  the  public  to  ascertain  why  some 


stations  are/are  not  carried  by  the  cable 

systems. 

0\a  Number:  3060-0245. 

Title:  Section  74.537  Temporary 
Authorizations. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  50. 

Estimated  time  per  response:  2  hours 
(this  time  is  split  Ihour  30  minutes 
btirden  for  the  licensee  and  30  minutes 
cost  for  a  communications  attorney). 

Total  annual  burden:  75  hours. 

Needs  and  Uses:  Section  74.537 
requires  licensees  of  an  aural  broadcast 
studio  transmitter  link  (STL)  or  intercity 
relay  station  to  file  an  informal  request 
for  special  temporary  authorization  for 
operations  of  a  temporary  natiue.  The 
data  is  used  by  FCC  staff  to  insure  that 
the  temporary  operation  of  an  STL  or 
intercity  relay  station  will  not  cause 
interference  to  existing  stations. 
OMB  Number:  3060-0243. 

Title:  Section  74.551  Equipment 
Changes. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  25. 

Estimated  time  per  response:  1  hour 
(this  hour  is  split  between  cost  and 
burden,  30  minutes  burden  for  the 
licensee  and  30  minutes  cost  for  a 
commimications  attorney). 
Total  annual  burden:  13  homrs. 

Needs  and  Uses:  Section  74.551(b) 
requires  licensees  of  aural  broadcast 
studio  transmitter  links  (STL)  or 
intercity  relay  stations  to  notify  the 
Commission  in  writing  of  minor 
equipment  changes  that  can  be  made 
without  prior  Commission  authorization 
upon  completion  of  such  changes.  The 
data  is  used  by  FCC  staff  to  assure  that 
the  changes  made  comply  with  the  rules 
and  regulations. 
OMB  Number:  3060-0543. 

Title:  Section  21.913  Signal  booster 
stations. 
Form  Number:  None. 
Type  of  Review:  Reinstatement/ 
revision. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  300. 
Estimated  time  per  response:  2.5 
hours  per  certification.  T\ns  includes 
0.5  hours  for  the  licensee  to  convey  its 
desire  to  install  a  low  power  booster 
station  and  2  hours  for  a  consulting 
engineer  to  prepare  the  certification. 
Total  annual  burden:  150. 
Needs  and  Uses:  On  6/9/93,  OMB 

approved  the  Amendment  of  Parts  1,  2 


and  21  of  the  Commission's  Rules 
Governing  Use  of  the  Frequencies  in  the 
2.1  amd  2.5  GHz  Bands.  That  approval 
contained  various  rule  parts  contained 
in  Parts  21  and  74  of  the  Commission's 
Rules.  Since  that  time,  all  rule  sections 
incorporated  into  that  approval  have 
been  reapproved  under  different  OMB 
control  niunbers  expect  Section  21.913. 
Section  21.913(g)  permits  an  MDS  or 
ITFS  licensee  to  install  and  commence 
operation  of  low  power  signal  booster 
stations  without  a  formal  application. 
Licensees^seeking  to  install  a  low  power 
signal  booster  station  must,  however, 
submit  a  certification  demonstrating 
compliance  with  the  various 
components  of  Sections  21.913(g).  This 
certification  must  be  submitted  within 
48  hours  of  installation  of  the  booster 
station.  The  data  are  used  by  FCC  staff 
to  verify  that  the  licensee  has  complied 
with  guidelines  to  use  the  certification 
process  and  that  the  booster  would  not 
cause  objectionable  interference. 
OMB  Number:  3060-0280. 

Title:  Section  90.633(f)&(g) 
Conventional  systems  loading 
requirement. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Respondents:  State  or  local 
government;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Number  of  Respondents:  15. 

Estimated  time  per  response:  1  hour. 

Total  annual  burden:  15  hours. 

Needs  and  Uses:  Section  90.633(f)&(g) 
provides  for  the  authorization  of  wide 
area  or  ribbon  systems  upon  an 
appropriate  showing  of  need.  The 
information  is  used  to  determine  if  such 
systems  should  be  authorized,  thus 
maintaining  spectrum  efficiency. 
OMB  Number:  3060-0441. 

Title:  Section  90.621(b)(4)  Selection 
and  assignment  of  frequencies. 

Form  dumber:  None. 

Type  of  Review:  Extension. 

Respondents:  State  or  local 
government;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Number  of  Respondents:  33. 

Estimated  time  per  response:  1.5 
hours. 

Tota7  annual  burden:  25  hours. 

Needs  and  Uses:  Section  90.621(b) 
requires  SMR  apphcants  who  wish  to 
locate  stations  closer  than  required 
piileage  separation  from  existing  co- 
channel  stations  to  file  additional 
information  and  in  some  instances  to 
request  a  waiver. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-4878  Filed  3-1-96;  8:45  am] 
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Notice  of  Public  infonnation 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

February  28,  1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utifity,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  3, 1996.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Commimications,  Room  234,  1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov.  Copies  may  also  be 
obtained  via  fax  by  contacting  the 
Commission's  Fax  on  Demand  System. 
To  obtain  fax  copies  call  202-418-0177 
irom  the  handset  on  your  fax  machine, 
and  enter  the  document  retrieval 
number  indicated  below  for  the 
collection  you  wish  to  request,  when 
prompted. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0057. 

Title:  Application  for  Equipment 
Authorization,  Section  2.911. 

Form  No.:  FCC  Form  731. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  8,605. 

Estimated  Time  Per  Response:  24 
hours. 

Total  Annual  Burden:  206,520  hours. 


Needs  and  Uses:  Equipment  testing  is 
performed,  and  data  is  gathered,  to 
provide  information  to  aid  in 
controlling  interference  to  radio 
communications.  A  completed 
application  combined  with  descriptive 
information,  test  data,  and  occasionally 
a  test  sample  documents  the  compliance 
of  the  subject  with  the  FCC  Rules,  and 
may  also  be  use  to  aid  in  enforcement 
of  the  Rules. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-5042  Filed  3-1-96:  8:45  am] 

BILUNG  CODE  6712-01-F 


Sunshine  Act  Meeting;  Deletion  of 
Agenda  Item  From  February  29tti  Open 
Meeting 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  February  29, 
1996,  Open  Meeting  and  previously 
listed  in  the  Commission's  Notice  of 
February  22,  1996. 

Itehi  No.,  Bureau,  Subject 

4 — Common  Carrier — Title:  Federal- 
State  Joint  Board  on  Universal 
Service.  Summar}':  Pursuant  to  the 
Telecommunica-tions  Act  of  1996,  the 
Commission  will  consider  referring 
the  issue  of  the  definition  of 
"universal  service"  to  the  Federal 
State-Joint  Board. 
Dated  Februar>'  28.  1996. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-5051  Filed  2-29-96: 1:12  pm) 

BILLING  COOE  6712-«1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  61  FR  7048-9, 
February  23.  1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Wednesday. 
February  28.  1996. 

CHANGES  IN  THE  MEETING:  The  open 
meeting  has  been  canceled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Covne,  Assistant  to  the 
Board;  (202)  452-3204. 
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9  96 


DitBd:  February  29, 1996. 
lamtfir  MoimMm, 
Deputy  Secretary  of  the  Board. 
VPK  Doc  96-5102  Filed  2-29-96;  1:12  pm] 
■UMQ  COM  ttio-oi-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfllM  Of  1h«  8«cralary 

Annual  Update  of  tha  HHS  Povarty 
Quidalinaa 

AOENCY:  Department  of  Health  and 
Human  Services. 
action:  Notice. 


UMI 


r:  This  notice  provides  an 
update  of  the  HHS  poverty  gmdelines  to 
account  for  last  (calendar)  year's 
increase  in  prices  as  measiired  by  the 
Consumer  Price  Index. 
ffFCCnVE  DATE:  These  guidelines  go  into 
efEoct  on  the  day  they  are  publi^ed 
(unless  an  office  administering  a 
program  using  the  guidelines  specifies  a 
different  effective  date  for  that 
particular  program). 
ADDRESSES:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Room  438F,  Humphr^  Building, 
Department  of  Health  and  Human 
Services  (HHS),  Washington,  D.C. 
20201. 

FOR  FURTHER  mFOMIATION  CONTACT:  For 
information  about  how  the  poverty 
guidelines  are  used  in  a  particular 
program,  contact  the  Federal  (or  other) 
office  which  is  responsible  for  that 
program. 

For  general  information  about  the 
poverty  guidelines  (but  not  for 
information  about  how  they  are  used  in 
a  particular  program),  contact  Gordon 
Fisher,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  Room 
438F.  Humphrey  Building,  Department 
of  Health  and  Himian  Services, 
Washington,  D.C.  20201— telephone: 
(202) 690-6141. 

For  infoTmation  about  the  Hill-Burton 
,  Uncompensated  Services  Program  (no- 
fee  or  reduced-fee  health  care  services  at 
certain  hospitals  and  other  health  care 
facilities  for  certain  persons  imable  to 
pay  for  such  care),  contact  the  Office  of 
the  Director,  Division  of  Facilities 
CompUance  and  Recovery,  HRSA,  HHS, 
Roan  7-31,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857— telephone:  (301)  443-6656  or  1- 
800-638-0742  (for  callers  outside 
Maryland)  or  1-800-492-0359  (for 
callers  in  Maryland).  The  Division  of 
Facilities  Compliance  and  Recovery 
notes  that  as  set  by  42  CFR  124.505(b), 


the  effective  date  of  this  update  of  the 
poverty  guidelines  for  facilities 
obligated  under  the  Hill-Burton 
Uncompensated  Services  Program  is 
sixty  days  from  the  date  of  this 
publication. 

Under  an  amendment  to  the  Older 
Americans  Act,  the  figures  in  this  notice 
are  the  figures  that  state  and  area 
agencies  on  aging  should  use  to 
determine  "greatest  economic  need"  for 
Administration  on  Aging  programs.  For 
information  about  Administration  on 
Aging  programs,  contact  Donald  Fowles, 
Administration  on  Aging,  HHS — 
telephone:  (202)  619-0011. 

For  information  about  the  Department 
of  Labor's  Lower  Living  Standard 
Income  Cevel  (an  alternative  eUgibility 
criterion  with  the  poverty  guidelines  for 
certain  Job  Training  Partnership  Act 
programs),  contact  Josephine  Nieves, 
Associate  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor — telephone:  (202) 
219-6236. 

For  information  about  the  number  of 
persons  in  poverty  or  about  the  Census 
Bureau  (statistical)  poverty  thresholds, 
contact  Income,  Poverty,  and  Labor 
Force  Information  Staff,  U.S.  Biueau  of 
the  Census— telephone:  (301)  763-8578. 

1996   POVERTY  GUIDEUNES  FOR  THE 
48   COffTIGUOUS   STATES   AND   THE 

District  of  Columbia 


For  family  tmits  with  more  than  8 
members,  add  $3,280  for  each 
additional  member.  (The  same 
increment  appUes  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above.) 

1996  POVERTY  GUIDEUNES  FOR 
HAWAII 


Size  of  family  unit 

Poverty 
guideline 

1    

$7,740 

2 ™ 

10,360 

3 „ ^ 

12,980 

4 „ 

15,600 

5 

18,220 

6 

20.840 

7 ; 

23,460 

8 

26.080 

For  family  units  with  more  than  8 
members,  add  $2,620  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above.) 

1996  POVERTY  Guidelines  for 
Alaska 


Size  of  family  unit 

Poverty 
guideline 

1  

$9,660 

2 

3 

4 

12,940 
16,220 
19,500 

5 

6 

22.780 
26,060 

7 

29,340 

8 

32,620 

Size  of  family  unit 


1 
2 
3 
4 
5 
6 
7 
8 


Poverty 
guideline 


$8,910 
11.920 
14,930 
17.940 
20.950 
23,960 
26,970 
29,980 


For  family  imits  with  more  than  8 
members,  add  $3,010  for  each 
additional  member.  (The  same 
increment  appUes  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figiues 
above.) 

The  preceding  figures  are  the  1996 
update  of  the  poverty  guidelines 
required  by  sections  652  and  673(2)  of 
the  Omnibus  Budget  ReconciUation  Act 
(OBRA)  of  1981  (Pub.L.  97-35).  As 
required  by  law,  this  update  reflects  last 
year's  change  in  the  Consumer  Price 
Index  (CPI-U);  it  was  done  using  the 
same  procedure  used  in  previous  years. 

Section  673(2)  of  OBRA-1981  (42 
U.S.C.  9902(2))  requires  the  use  of  the 
poverty  guidelines  as  an  eligibility 
criterion  for  the  Community  Services 
Block  Grant  program,  while  section  652 
(42  U.S.C.  9847)  requires  the  use  of  the 
poverty  guidelines  as  an  eUgibility 
criterion  for  the  Head  Start  program. 
The  poverty  guidelines  are  also  used  as 
an  eUgibiUty  criterion  by  a  niunber  of 
other  Federal  programs  (both  HHS  and 
non-HHS).  When  such  programs  give  an 
OBRA-1981  citation  for  the  poverty 
guidelines,  they  cite  section  673(2).  Due 
to  confusing  legislative  language  dating 
back  to  1972,  the  poverty  guidelines 
have  sometimes  been  mistakenly 
referred  to  as  the  "OMB"  (Office  of 
Management  and  Budget)  poverty 
guidelines  or  poverty  line.  In  fact,  OMB 
has  never  issued  the  guidelines;  the 
guidelines  are  issued  each  year  by  the 
Department  of  Health  and  Human 
Services  (formerly  by  the  Office  of 
Economic  Opporttmity/Commimity 
Services  Administration).  The  poverty 
guidelines  may  be  formally  referenced 
as  "the  poverty  guideUnes  updated 
annually  in  the  Federal  Register  by  the 
U.S.  Department  of  Health  and  Human 
Services  under  authority  of  section 
673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981." 


The  poverty  guidelines  are  a 
simpUfied  version  of  the  Federal 
Government's  statistical  poverty 
thresholds  used  by  the  Biueau  of  the 
Census  to  prepare  its  statistical 
estimates  of  the  niunber  of  persons  and 
families  in  poverty.  The  poverty 
guidelines  issued  by  the  Department  of 
Health  and  Human  Services  are  used  for 
administrative  purposes — for  instance, 
for  determining  whether  a  person  or 
family  is  financially  eligible  for 
assistance  or  services  under  a  particular 
Federal  program.  The  poverty 
thresholds  are  used  primarily  for 
statistical  purposes.  Since  the  poverty 
guidelines  in  this  notice — ^the  1996 
guidelines — reflect  price  changes 
through  calendar  year  1995,  they  are 
approximately  equal  to  the  poverty 
thresholds  for  calendar  year  1995  which 
the  Census  Biu^au  will  issue  in  late 
summer  or  autimin  1996.  (A  preUminary 
version  of  the  1995  thresholds  is  now 
available  from  the  Census  Bureau.) 

In  certain  cases,  as  noted  in  the 
relevant  authorizing  legislation  or 
program  regulations,  a  program  uses  the 
poverty  guidelines  as  only  one  of 
several  eUgibility  criteria,  or  uses  a 
percentage  multiple  of  the  guidelines 
(for  example,  130  percent  or  185  percent 
of  the  guidelines).  Some  other  programs, 
while  not  using  the  gvudelines  to 
exclude  non-lower-income  persons  as 
ineligible,  use  them  for  the  purpose  of 
giving  priority  to  lower-income  persons 
or  famihes  in  the  provision  of  assistance 
or  services. 

In  some  cases,  these  poverty 
guidelines  may  not  become  effective  for 
a  particular  program  until  a  regulation 
or  notice  specifically  applying  to  the 
program  in  question  has  been  issued. 

Tne  poverty  guidelines  given  above 
should  be  used  for  both  farm  and 
nonfarm  famiUes.  Similarly,  these 
guidelines  should  be  used  for  both  aged 
and  non-aged  imits.  The  poverty 
guidelines  have  never  had  an  aged/non- 
aged  distinction;  only  the  Census 
Bureau  (statistical)  poverty  thresholds 
have  separate  figures  for  aged  and  non- 
aged one-person  and  two-person  units. 

Definitions 

There  is  no  universal  administrative 
definition  of  "income,"  "family," 
"family  unit,"  or  "household"  that  is 
valid  for  all  programs  that  use  the 
poverty  guidelines.  Federal  programs 
may  use  administrative  definitions  that 
differ  somewhat  from  the  statistical 
definitions  given  below;  the  Federal 
office  which  administers  a  program  has 
the  responsibility  for  making  decisions 
about  administrative  definitions. 
Similarly,  non-Federal  organizations 
which  use  the  poverty  guidelines  in 


non-Federally-funded  activities  may  use 
administrative  definitions  that  differ 
from  the  statistical  definitions  given 
below.  In  either  case,  to  find  out  the 
precise  definitions  used  by  a  particular 
program,  one  must  consult  the  office  or 
organization  administering  the  program 
in  question.  The  following  statistical 
definitions  (derived  for  the  most  part 
from  language  used  in  U.S.  Bureau  of 
the  Census,  Current  Population  Reports. 
Series  P60-188  and  earlier  reports  in  the 
same  series)  are  made  available  for 
iUustrative  purposes  only. 

(a)  Family.  A  family  is  a  group  of  two 
or  more  persons  related  by  birth, 
marriage,  or  adoption  who  live  together; 
all  such  related  persons  are  considered 
as  members  of  one  family.  For  instance, 
if  an  older  married  couple,  their 
daughter  and  her  husband  and  two 
children,  and  the  older  couple's  nephew 
all  lived  in  the  same  house  or 
apartment,  they  would  aU  be  considered 
members  of  a  single  family. 

(b)  Uruvlated  individual.  An 
unrelated  individual  is  a  person  15 
years  old  or  over  (other  than  an  inmate 
of  ah  institution)  who  is  not  living  with 
any  relatives.  An  imrelated  individual 
may  be  the  only  person  living  in  a  house 
or  apartment,  or  may  be  living  in  a 
house  or  apartment  (or  in  group  quarters 
such  as  a  rooming  house)  in  which  one 
or  more  persons  also  live  who  are  not 
related  to  the  individual  in  question  by 
birth,  marriage,  or  adoption.  Examples 
of  unrelated  individuals  residing  with 
others  include  a  lodger,  a  foster  child, 

a  ward,  or  an  employee. 

(c)  Household.  As  defined  by  the 
Bureau  of  the  Census  for  statistical 
purposes,  a  household  consists  of  all  the 
persons  who  occupy  a  housing  unit 
(house  or  apartment),  whether  they  are 
related  to  each  other  or  not.  If  a  family 
and  an  unrelated  individual,  or  two 
unrelated  individuals,  are  Uving  in  the 
same  housing  unit,  they  would 
constitute  two  family  units  (see  next 
item),  but  only  one  household.  Some 
programs,  sudi  as  the  food  stamp 
program  and  the  Low-Income  Home 
Energy  Assistance  Program,  employ 
administrative  variations  of  the 
"household"  concept  in  determining 
income  eUgibility.  A  number  of  other 
programs  use  administrative  variations 
of  the  "family"  concept  in  determining 
income  eUgibility.  Depending  on  the 
precise  program  definiUon  used, 
programs  using  a  "family"  concept 
would  generally  apply  the  poverty 
guidelines  separately  to  each  family 
and/or  imrelated  individual  within  a 
household  if  the  household  includes 
more  than  one  family  and/or  unrelated 
individual. 


(d)  Family  unit.  "Family  unit"  is  not 
an  official  U.S.  Bureau  of  the  Census 
term,  although  it  has  been  used  in  the 
poverty  guidelines  Federal  Register 
notice  since  1978.  As  used  here,  either 
an  unrelated  individual  or  a  family  (as 
defined  above)  constitutes  a  family  unit. 
In  other  words,  a  family  unit  of  size  one 
is  an  unrelated  individual,  while  a 
family  unit  of  two/three/etc.  is  the  same 
as  a  family  of  two/three/etc. 

(e)  Income.  Programs  which  use  the 
poverty  guidelines  in  determining 
eUgibility  may  use  administrative 
definitions  of  "income"  (or  "countable 
income")  which  differ  from  the 
statistical  definition  given  below.  Note 
that  for  administrative  purposes,  in 
many  cases,  income  data  for  a  part  of  a 
year  may  be  aimualized  in  order  to 
determine  eUgibility — for  instance,  by 
multiplying  by  four  the  amount  of 
income  received  during  the  most  recent 
three  months. 

For  statistical  purposes — to  determine 
official  income  and  poverty  statistics — 
the  Bureau  of  the  Census  defines 
income  to  include  total  annual  cash 
receipts  before  taxes  from  all  sources, 
with  the  exceptions  noted  below. 
Income  includes  money  wages  and 
salaries  before  any  deductions;  net 
receipts  from  nonfarm  self-employment 
(receipts  from  a  persons  own 
unincorporated  business,  professional 
enterprise,  or  partnership,  after 
deductions  for  business  expenses);  net 
receipts  from  farm  self-employment 
(receipts  frt)m  a  farm  which  one 
operates  as  an  owner,  renter,  or 
sharecropper,  after  deductions  for  farm 
operating  expenses):  regular  payments 
from  social  security,  railroad  retirement, 
unemployment  compensation,  strike 
benefits  from  union  funds,  workers' 
comp>ensation,  veterans'  payments, 
public  assistance  (including  Aid  to 
Families  with  Dependent  Children, 
Supplemental  Security  Income, 
Emergency  Assistance  money  payments, 
and  non-Federally-funded  General 
Assistance  or  General  Relief  money 
payments),  and  training  stip>ends; 
aUmony.  child  support,  and  military 
family  allotments  or  other  regular 
support  from  an  absent  family  member 
or  someone  not  living  in  the  household; 
private  pensions,  government  employee 
pensions  (including  miUtary  retirement 
pay),  and  regular  insurance  or  annuity 
payments;  college  or  university 
scholarships,  grants,  fellowships,  and 
assistantships;  and  dividends,  interest, 
net  rental  income,  net  royalties,  periodic 
receipts  from  estates  or  trusts,  and  net 
gambling  or  lottery  winnings. 

For  official  statistical  purposes, 
income  does  not  include  the  following 
types  of  money  received:  Capital  gains; 
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any  assets  drawn  down  as  withdrawals 
from  a  bank,  the  sale  of  property,  a 
house.  Of  a  car;  or  tax  refunds,  gifts, 
loans,  lump-sum  inheritances,  one-time 
insurance  payments,  or  compensation 
for  injury.  Also  excluded  are  ncHicash 
benefits,  such  as  the  employer-paid  or 
union-paid  portion  of  health  insurance 
or  other  employee  fringe  benefits,  food 
or  housing  received  in  Ueu  of  wages,  the 
value  of  food  and  fuel  produced  and 
consumed  on  Harms,  the  imputed  value 
of  rent  from  owiier-occupied  nonfarm  or 
fiarm  housing,  and  such  Federal  noncash 
benefit  programs  as  Medicare,  Medicaid, 
food  stamps,  school  lunches,  and 
housing  assistance. 

Dated:  February  27, 1996. 
Dooiu  E.  Shalala, 

Secntaiy  of  Health  and  Human  Services. 
IFR  Doc  96-4915  Filed  2-29-96;  10:52  am] 
MLUNQ  COM  41W-M-P 


UM 


Fadaral  Rnanciai  Participation  in  State 
Aaatetanea  Expenditures;  Federai 
MslBhlng  Share*  for  Aid  to  Famiiies 
With  Dependent  Children,  Medicaid, 
and  Aid  to  Needy  Aged,  Biind,  or 
DIaabled  Persons  for  October  1, 1996 
Through  September  30, 1997 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

summary:  The  Federal  Percentages  and 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  1997  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
p«centages  will  be  effective  from 
October  1, 1996  through  September  30, 
1997.  This  notice  announces  the 
calculated  "Federal  percentages"  and 
"Federal  medical  assistance 
percentages"  that  we  will  use  in 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures.  The  table  gives  figures  for 
each  of  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands.  Programs 
under  title  XDC  of  the  Act  exist  in  each 
jurisdiction;  title  IV-A  programs  exist  in 
all  jurisdictions  except  American  Samoa 
and  the  Northern  Mariana  Islands; 
programs  imder  titles  I,  X,  and  XIV 
operate  only  in  Guam  and  the  Virgin 
Islands;  while  a  program  under  title  XVI 
(AABD)  operates  only  in  Puerto  Rico. 
The  percentages  in  this  notice  apply  to 
State  expenditures  for  assistance 
payments  and  medical  services  (except 
family  planning  which  is  subject  to  a 
higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 


Sections  1101(a)(8)  and  1905(b)  of  the 
Act,  as  revised  by  section  9528  of  Public 
Law  99-272,  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
these  percentages  each  year.  The 
Secretary  is  to  figure  the  percentages,  by 
formulas  in  sections  1101(a)(8)  and 
1905(b)  of  the  Act.  from  the  Department 
of  Commerce's  statistics  of  average 
income  per  person  in  each  State  and  in 
the  National  as  a  whole.  The 
percentages  are  within  upper  and  lower 
limits  given  in  those  two  sections  of  the 
Act.  The  statute  specifies  the 
percentages  to  be  applied  to  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands. 

The  "Federal  percentages"  are  for  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  aid  to  needy  aged,  blind,  or 
disabled  persons,  and  the  "Federal 
medical  assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act,  States  with  approved 
Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditiires  under 
approved  State  plans  for  these  other 
programs  using  either  the  Federal 
percentage  or  the  Federal  medical 
assistance  percentage.  These  States  may 
claim  at  the  Federal  medical  assistance 
percentage  without  regard  to  any 
maximum  on  the  dollar  amounts  per 
recipient  which  may  be  coxmted  under 
paragraphs  (1)  and  (2)  of  sections  3(a). 
403(a),  1003(a),  1403(a),  and  1603(a)  of 
the  Act. 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1. 1996  and  ending  September  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gene  Moyer,  Office  of  Health 
Policy,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  Room  442E 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW,  Washington, 
D.C.  20201,  Telephone  (202)  690-7861. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.560 — Assistance 
Payments — Maintenance  Assistance  (State 
Aid);  93.778 — Medicaid  Assistance  Program) 


Dated:  February  26, 1996. 
Donna  Shalala, 
Secretary  of  Health  and  Human  Services. 

Federal  Percentages  and  Federal 
medical  assistance  percent- 
AGES, Effective  October  1, 
1996-September  30,  1997  (FISCAL 
year  1997) 


state 


Alabama 

Alaska 

American  Samoa 

Arizona  

Arkansas 

California 

Cotorado 

Connecticut 

Delaware 

District  of  Columbia  . 

Florida 

Georgia 

Guam 

Hawaii 

Idaho 

Illinois 

Indiar>a 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

NewYori<  

North  Carolina  

North  Dakota  

Northem  Mariana  Is- 
lands   

Ohk) 

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rico 

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah 

Vermont  , 

Virgin  Islands 

Virginia 

Washington 

West  Virginia  

Wisconsin  


Federal 
medk^ 
assist- 
ance per- 
centages 


65.00 

50.00 

50.00 

61.70 

65.00 

50.00 

50.00 

50.00 

50.00 

50.00 

50.88 

57.24 

50.00 

50.00 

64.41 

50.00 

57.31 

58.83 

54.30 

65.00 

65.00 

59.69 

50.00 

50.00 

5022 

50.00 

65.00 

55.60 

65.00 

54.59 

50.00 

50.00 

50.00 

65.00 

50.00 

59.88 

64.14 

50.00 
54.76 
65.00 
56.14 
50.00 
50.00 
50.00 
65.00 
60.99 
60.64 
58.40 
65.00 
56.72 
50.00 
50.00 
50.00 
65.00 
54.44 


69.54 
50.00 

•50.00 
65.53 
73.29 
5023 
52.32 
50.00 
50.00 
50.00 
55.79 
61.52 

•50.00 
50.00 
67.97 
50.00 
61.58 
62.94 
58.87 
70.09 
71.36 
63.72 
50.00 
50.00 
55.20 
53.60 
7722 
60.04 
69.01 
59.13 
50.00 
50.00 
50.00 
72.66 
50.00 
63.89 
67.73 

•50.00 
5928 
70.01 
60.52 
52.85 

•50.00 
53.90 
70.43 
64.89 
64.58 
62.56 
72.33 
61.05 

•50.00 
51.45 
50.52 
72.60 
59.00 


Federal  Percentages  and  Federal 
Medical  Assistance  Percent- 
ages, Effective  October  i, 
1996-September  30, 1997  (Fiscal 
Year  1997)— Continued 


state 

Federal 

percent- 

ages 

Federal 
medical 
assist- 
ance per- 
centages 

Wyoming 

55.42 

59.88 

•  For  purposes  of  sectkm  1 1 18  of  the  Social 
Security  Act.  the  percentage  used  under  titles 
I,  X,  XIV,  and  XVIand  Part  A  of  title  IV  wifl  be 
75  per  centum. 

(PR  Doc.  96-4870  Filed  3-1-^;  8:45  am] 
BMJJNO  CODE  4110-S»^ 


Pood  and  Drag  Administration 
[DoclwtNo.96N-004q 

Drag  Export;  Abbott  MATRIX  HCV  2.0 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Abbott  Laboratories  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  biological  product 
Abbott  MATRDC  HCV  2.0  to  Australia, 
New  Zealand,  and  to  The  Federal 
Republic  of  Germany  solely  for  the 
purpose  of  further  export  to  Austria, 
Belgium,  Denmark,  Finland,  Iceland, 
Ireland,  Italy,  The  Netherlands,  Norway, 
Portugal,  Spain,  Sweden,  and  The 
United  Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1966 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  E.  Conn,  Center  for  Biologies 
'Evaluation  and  Research  (HFM-610), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-2006. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  hiunan  biological  products 
that  are  not  currently  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 


the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
application  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Register  within  10  days 
of  the  filing  of  an  application  for  export 
to  facilitate  public  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  Abbott  Laboratories,  One 
Abbot  Park  Rd.,  Abbott  Park,  IL  60064, 
has  filed  an  application  requesting 
approval  for  the  export  of  the  human 
biological  product  Abbott  MATRIX  HCV 
2.0  to  Australia,  New  Zealand,  and  to 
The  Federal  Republic  of  Germany  solely 
for  the  purpose  of  further  export  to 
Austria,  Belgium,  Denmark,  Finland, 
Iceland,  Ireland,  Italy,  The  Netherlands, 
Norway,  Portugal,  Spain,  Sweden,  and 
The  United  iOngdom.  The  Abbott 
MATRIX  HCV  2.0  is  an  in  vitro 
immunodot  assay  which  has  been 
developed  to  qualitatively  detect 
antibodies  to  putative  structural  and 
nonstructural  proteins  expressed  from 
the  HCV  genome  in  human  senun  or 
plasma.  The  application  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Resefirch  on  January  24, 
1996,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  March  14, 
1996,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 


Dated:  January  26. 1996. 
lamat  C  Simmons, 

Director,  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research. 
[PR  Doc.  96-4859  Filed  3-1-96;  8:45  am) 
BtUJNQ  CODE  41M-01-F 

[Doctet  No.  96N-0004] 

Drag  Export;  Acallular  Pertussb 
Toxoid  AdsortMd 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administriltion  (FDA)  is  announcing 
that  AMVAX,  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  biological  product 
Acellular  Pertussis  Toxoid  Adsorbed  to 
Denmark  for  further  shipment  to 
Sweden. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Anyfuture 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  E.  Conn.  Center  for  Biologies 
Evaluation  and  Research  (HFM-610). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448,  301-594-2006. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  human  biological  products 
that  are  not  currently  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
application  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  SecUon  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Register  within  10  days 
of  the  fiUng  of  an  application  for  export 
to  facilitat'^  public  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  AMVAX,  Inc.,  12103  Indian 
Creek  Ct..  Beltsville,  MD  20705.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  biological 
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product  Acellular  Pertussis  Toxoid 
Adsorbed  to  Denmark  for  further 
shipment  to  Sweden.  The  Pertussis 
component  is  an  acellular 
monocomponent  vaccine  containing 
inactivated  pertussis  toxin.  The 
appUcation  was  received  and  filed  in 
the  Colter  for  Biologies  Evaluation  and 
Research  on  February  8, 1996,  which 
shall  be  considered  the  fihng  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  thejdocket 
nimiber  foimd  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  i>er8on 
who  submits  relevant  information  on 
the  application  to  do  so  by  March  14, 
1996,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  fadhtate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  pnder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  February  16, 1996. 
Jamei  C  Simmonc, 

Director.  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research. 
|FR  Doc  9&-4978  Filed  3-1-96:  8:45  ami 
■LUMQ  COOC  41M-01-^ 


[DocfcatNo.fl6F-4)062] 

Cytec  IndustriM  Inc.;  Filing  of  Food 
Additive  Petition  | 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTIOH:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cytec  Industries  Inc.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  correct 
nomenclature.  The  amendment  would 
change  the  two  listings  for  sulfbsuccinic 
acid  4-ester  with  polyethylene  glycol 
dodecyl  ether,  disodium  salt  (CAS  Reg. 
No.  39354-45-5)  to  polyethyleneglycol 
alkyl  (C10-C12)  ether  sulfosuccinate, 
disodium  salt  (CAS  Reg.  No.  68954-91- 

6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  M.  Waldron,  Center  for  Food 


Safety  and  AppKed  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-606-0202. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(Sec.  409(b)(5)  (21  U.S.C.  348(b)(5)). 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4485)  has  been  filed  by 
Cytec  Industries  Inc.,  c/o  Keller  and 
Heckman,  1001  G  St.,  NW..  suite  500 
West,  Washington.  DC  20001.  The 
petition  proposes  that  the  food  additive 
regulations  in  §  §  175.105  Adhesives  (21 
CFR  175.105)  and  178.3400  Emulsifiers 
and/or  surface-active  agents  (21  CFR 
178.3400)  be  amended  to  correct 
nomenclature.  The  amendment  would 
change  the  two  listings  for  sulfosuccinic 
acid  4-ester  with  polyethylene  glycol 
dodecyl  ether,  disodiimi  salt  (CAS  Reg. 
No.  39354-^5-5)  to  use  the 
nomenclature  polyethyleneglycol  alkyl 
(C10-C12)  ether  sulfosuccinate, 
disodium  salt  (CAS  Reg.  No.  68954-91- 
6)The  agency  has  determined  imder  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  February  9. 1996. 
Alan  M.  Rulis, 

Director,  Office  of  Pretnarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-4976  Filed  3-1-96;  8:45  am) 
BIUJNG  CODE  4ia<M>1-F 


Product  and  Establishment  License 
Applications,  Refusal  to  File;  Meeting 
of  Oversiglit  Committee 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  a 
meeting  of  its  standing  oversight 
committee  in  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  Uiat 
conducts  a  periodic  review  of  CBER's 
use  of  its  refusal  to  file  (RTF)  practices 
on  product  license  applications  (PLA's) 
and  establishment  license  applications 
(ELA's).  CBER's  RTF  oversight 
committee  examines  all  RTF  decisions 
that  occurred  during  the  previous 
quarter  to  assess  consistency  across 
CBER  offices  and  divisions  in  RTF 
decisions. 

DATES:  The  meeting  will  be  held  in 
April  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro,  Center  for  Biologies 


Evaluation  and  Research  (HFM-4),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448. 301-827-0379. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  15, 1995  (60  FR 
25920),  FDA  announced  the 
estabUshment  and  first  meeting  of 
CBER's  standing  oversight  committee. 
As  explained  in  the  notice,  the 
importance  to  the  pubUc  health  of 
getting  new  biological  products  on  the 
market  as  efficiently  as  possible  has 
made  improving  the  biological  product 
evaluation  process  an  FDA  priority. 
CBER's  managed  review  process  focuses 
on  specific  milestones  or  intermediate 
goals  to  ensure  that  a  quaUty  review  is 
conducted  within  a  specified  time 
period.  CBER's  RTF  oversight 
committee  meetings  continue  CBER's 
effort  to  promote  the  timely,  efficient, 
and  consistent  review  of  PLA's  and 
ELA's. 

FDA  regulations  on  filing  PLA's  and 
ELA's  are  found  in  21  CFR  601.2(a)  and 
601.3.  A  sponsor  who  receives  an  RTF 
notification  may  request  an  informal 
conference  with  CBER.  and  thereafter 
may  ask  that  the  appUcation  be  filed 
over  protest,  similar  to  the  procedure  for 
drugs  described  under  21  CFR 
314.101(a)(3)  (see  57  FR  17950,  April 
28, 1992). 

CBER's  standing  RTF  oversight 
committee  consists  of  senior  CBER 
officials,  a  senior  official  from  FDA's 
Center  for  Drug  Evaluation  and 
Research,  and  FDA's  Chief  Mediator  and 
Ombudsman.  Meetings,  ordinarily,  will 
be  held  once  a  quarter  to  review  all  of 
the  RTF  decisions.  The  ptupose  of  such 
a  review  is  to  assess  the  consistency 
within  CBER  in  rendering  RTF 
decisions. 

Because  the  committee's  deUberations 
will  deal  with  confidential  commercial 
information,  all  meetings  will  be  closed 
to  the  public.  The  committee's 
deliberations  will  be  reported  in  the 
minutes  of  the  meeting.  Although  those 
minutes  will  not  be  publicly  available 
because  they  will  contain  confidential 
commercial  information,  simimaries  of 
the  committee's  deUberations,  with  all 
confidential  commercial  information 
omitted,  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
If.  following  the  committee's  review,  an 
RTF  decision  changes,  the  appropriate 
division  will  notify  the  sponsor. 


Dated:  February  27, 1996. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  96-4913  Filed  3-1-96;  8.45  am] 

BILUNQ  CODE  4160-01-F 


[Docl(«tNo.95N-0409] 

Alternative  and  Tradltionai  Models  for 
Safety  Evaluation  of  Food  Ingredients; 
Announcement  of  Study;  Request  for 
Scientific  Data  and  information; 
Announcement  of  Open  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Life  Sciences  Research  Office 
(LSRO)  of  the  Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB)  will  undertake  a 
comprehensive  discussion  of  the 
scientific  criteria  and  principles 
generally  agreed  upon  by  scientists  in 
the  food  safety  commimity  as  necessary 
for  demonstrating  that  a  food  ingredient 
is  safe.  This  discussion  will  include 
both  a  description  of  the  data  needed  to 
ensure  safety  or  to  achieve  a  reasonable 
certainty  that  the  ingredient  will  not 
cause  harm  and  alternative  approaches 
for  achieving  that  assiu-ance  when 
traditional  approaches  do  not 
definitively  resolve  safety  questions. 

To  assist  in  the  preparation  of  a 
scientific  report,  LSRO/FASEB  is 
inviting  the  submission  of  scientific 
data  and  information  regarding  this 
topic.  LSRO/FASEB  will  provide  an 
opportunity  for  oral  presentations  at  an 
open  meeting. 

DATES:  LSRO/FASEB  has  scheduled  a  1- 
day  pubUc  meeting  on  this  topic  for 
May  15, 1996.  Requests  to  make  oral 
presentations  at  the  open  meeting  must 
be  submitted  in  writing  and  received  by 
April  24, 1996.  Submit  written 
presentations  of  scientific  data, 
information,  and  views  on  or  before 
May  10. 1996. 

ADDRESSES:  Submit  written  requests  to 
make  oral  presentations  at  the  open 
meeting  to  both  the  Life  Sciences 
Research  Office,  Federation  of  American 
Societies  for  Experimental  Biology,  9650 
RockviUe  Pike,  Bethesda,  MD  20814- 
3998  and  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  RockviUe.  MD  20857.  Two 
copies  of  the  scientific  data, 
informati(Hi,  and  views  for  presentation 
should  be  submitted  to  each  office.  The 
meeting  wiU  be  held  in  the  Chen 


Auditorium,  Lee  Bldg.,  FASEB  (address 
above). 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Raiten  or  Sue  Ann  Anderson, 
Life  Sciences  Research  Office, 
Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike,  Bethesda,  MD  20814-3998,  301- 
530-7030,  on  the  scheduling  of 
presentations  at  the  public  meeting  and 
related  matters.  Other  information  may 
be  obtained  from  Victor  Frattali,  Center 
for  Food  Safety  and  AppUed  Nutrition 
(HFS-2),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-1730. 
SUPPLEMENTARY  INFORMATION:  FDA  has  a 
contract  (223-92-2185)  with  LSRO/ 
FASEB  concerning  the  analysis  of 
scientific  issues  that  bear  on  the  safety 
of  foods  and  cosmetics.  The  objectives 
of  this  contract  are  to  provide 
information  to  FDA  on  general  and 
specific  issues  of  scientific  fact 
associated  with  the  analysis  of  human 
nutrition. 

As  one  task  under  the  contract,  FDA 
has  requested  information  on  matters 
related  to  the  adequacy  of  data  needed 
to  support  decisions  on  the  safety  of 
food  ingredients.  Currently,  FDA 
provides  safety  testing  guidelines  for 
food  ingredients  through  a  pubUcation 
entitled  "Toxicological  Principles  for 
the  Safety  Assessment  of  Direct  Food 
Additives  and  Color  Additives  Used  in 
Food"  (also  known  as  the  "Redbook"). 
This  document  gives  guidance  to 
petitioners  primarily  for  those  situations 
in  which  a  traditional  approach  to  safety 
testing  is  appropriate  (i.e.,  those  in 
which  food  additives  to  be  used  in  low 
concentrations  are  tested  for  safety). 

However,  traditional  studies 
involving  administration  of  substances 
constituting  a  large  part  of  an  animal's 
diet  may  produce  adverse  effects  simply 
as  a  result  of  the  imusual  diet  rather 
than  the  inherent  toxicity  of  the  test 
substance.  Further,  FDA  recognizes  that 
the  advent  of  new  technologies  such  as 
genetic  engineering  of  traditional  foods 
and  novel  uses  of  plant  products,  as 
weU  as  development  of 
macroingredients,  present  new 
situations  for  which  an  alternative 
approach  to  safety  assessment  may  be 
needed.  While  FDA  has  successfully 
reached  decisions  on  food  ingredients 
produced  with  such  new  technologies 
on  a  case-by-case  basis,  it  has  become 
clear  that  a  need  exists  for  information 
on  the  criteria  that  the  scientific 
community  beUeves  are  appropriate  so 
that  both  a  requirement  for  new  types  of 
safety  studies  and  any  elimination  or 
limitation  of  the  role  of  traditional 
studies  can  be  justified.  Types  of  food 


ingredients  for  which  an  alternative 
model  may  be  appropriate  include,  for 
example,  macroingredient  substitutes 
such  as  psylhum,  ingredients  derived 
fitim  botanicals  such  as  Stevia 
rebaudiana  Bertoni,  restructured  fats 
such  as  caprenin.  and  ingredients 
derived  using  biotechnology. 

Based  on  an  evolving  need  to  be 
responsive  to  the  development  of  food 
ingredients  resulting  from  new 
technologies,  FDA  wishes  to  have 
LSRO/FASEB  prepare  a  comprehensive 
report  on  the  principles  and  criteria 
generally  agreed  upon  by  the 
community  of  food  safety  experts  for 
determining  when  the  traditional  safety 
model  is  appropriate.  The  agency  is  also 
interested  in  a  discussion  identifying 
the  principles  and  criteria  to  be  used  to 
determine  the  safety  of  a  food  ingredient 
when  the  traditional  safety  model  is  not 
appropriate.  FDA  is  especially 
interested  in  a  discussion  of  how 
difi'erent  principles  and  criteria  should 
be  ranked  and  weighted, 
interrelationships  that  should  be 
considered,  and  any  situation  where  a 
principle  or  criterion  might  be 
considered  determinative  without 
regard  to  other  considerations.  It  would 
also  be  desirable  to  have  a  discussion 
about  how  the  new  testing  approaches 
may  substitute  for  more  traditional 
testing. 

In  framing  this  discussion,  FDA  has 
suggested  that  the  following  questions 
be  considered.  These  questions  are  not 
intended  as  a  statement  of  specific  tasks. 
They  are  intended  to  be  illustrative  and 
to  be  used  as  a  basis  for  stimulating 
thinking  regarding  the  determination  of 
the  safe  use  of  food  ingredients. 

1.  In  what  cases,  if  any.  are  animal 
feeding  studies  not  necessary  to  ensure 
safety?  For  example:  Do  such  studies 
need  to  be  conducted  for  ingredients 
that  also  occur  natiu^lly  in  foods  at 
similar  or  higher  concentrations?  Is  it 
reasonable  and  necessary'  to  test  food- 
like substances  for  toxicity  and 
nutritional  influences  recognizing  the 
potential  for  confounding  results?  If  so, 
how? 

2.  To  what  extent  can  chemical  and 
structural  similarity  to  food  ingredients 
known  to  be  safe  obviate  the  need  for 
animal  or  human  testing? 

3.  What  criteria  should  be  used  to 
determine  when  a  treatment-related 
effect  (including  effects  from  nutritional 
imbalance  or  interference)  is  an  adverse 
effect? 

4.  Are  there  criteria  that  can  be  used 
to  determine  whether  an  adverse  effect 
observed  in  a  study  is  relevant  to  human 
safety  as  opposed  to  an  effect  that  is 
dependent  on  study  design  and  has  no 
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relevance  to  safety  under  actual  use 
conditions? 

5.  Under  what  drcumstances  should 
pHniral  studies  in  hiunans  supplement 
or  replace  studies  in  laboratory  animals? 
How  will  use  of  human  data  a^ct  the 
need  for  safety  factors?  Which 
parameters  should  be  measured  and 
what  study  duration  is  necessary? 

6.  Is  there  an  agreed-upon  basis  for 
determining  the  maximum  level  of  an 
additive  to  be  administered  in  a  test  diet 
above  which  a  study  should  be 
presumed  imacceptable? 

7.  Can  postmarketing  surveillance 
(such  as  monitoring  of  use  or 
monitoring  of  adverse  reaction  reports 
by  consumers  and  physicians)  be  used 
to  ensure  safety?  For  example,  can  such 
surveillance  be  used  without 
compromising  safety  to  verify  exposure 
estimates  or  to  eliminate  the  need  for 
specific  data  prior  to  marketing,  thus 
reducing  the  need  to  use  worst-case 
assimiptions  in  a  safety  evaluation?  If 
so.  how  could  this  be  accomplished? 

The  objective  of  this  review  is  to  make 
recommendations  on  the  set  of 
circumstances  under  which  the 
scientific  community  believes  that  the 
use  of  a  safety  model  that  is  an 
alternative  to  the  traditional  safety 
model  is  justified  and  will  ensure  the 
safety  of  food  ingredients.  Such 
discussions  would  include:  (1) 
Circumstances  prompting  the  need  for 
new  types  of  studies,  (2)  circumstances 
in  which  traditional  studies  should  not 
be  required  or  should  be  modified  or 
their  use  limited,  and  (3)  the 
appropriate  use  of  safety  factors.  FDA 
^so  requests  a  description  of  the 
principles  and  criteria  that  would  be 
used  in  the  nontraditional  or  alternative 
situations  and  a  ranking/weighting  of 
these  criteria  and  principles. 

TTie  project  is  divided  into  two 
phases,  hi  the  first  phase,  LSRO/FASEB 
will  solicit  input  from  40  to  60  members 
of  the  food  safety  community.  The 
nature  of  this  input  from  each 
individual  wiU  be  in  the  form  of  a  3-  to 
S-page  "white  paper"  which  will 
contain  expert  opinion  on  issues  related 
to  food  ingredient  safety  evaluations. 
Individuals  will  be  asked  to  furnish 
sufficient  backgroimd  material  with 
their  white  papers  to  provide  a  basis  for 
comment  on  the  issues  being  addressed 
by  LSRO/FASEB  in  this  contract. 

A  Phase  I  Expert  Panel  composed  of 
five  members  will  be  convent  by 
LSRO/FASEB.  LSRO/FASEB  staff  will 
assemble  a  background  document  for 
the  Phase  I  Expert  Panel  that  consists  of 
a  compilation  of  the  previously  obtained 
comments  from  the  scientific 
community.  This  backgroimd  document 
is  intended  to  provide  a  perspective  for 


the  Phase  I  Expert  Panel  in  its 
deliberations;  it  will  not  be  a 
preliminary  draft  of  the  report  to  be 
dehvered  to  FDA  in  fulfillment  of  the 
scope  of  work  for  the  contract  task. 
Upon  approval  by  the  Phase  I  Expert 
Panel,  the  background  document  will  be 
available  on  or  before  April  12, 1996, 
from  LSRO/FASEB  (address  above).  The 
background  document  will  be  on 
display  at  LSRO/FASEB  and  the 
Dockets  Management  Branch  (addresses 
above). 

In  Phase  II.  the  Expert  Panel  will  be 
expanded  to  eight  members.  The  Phase 
II  Expert  Panel  will  conduct  a 
comprehensive  discussion  of  the 
principles  and  criteria  generally  agreed 
upon  by  the  community  of  food  safety 
experts  for  determining  when  the 
traditional  safety  model  is  appropriate. 
More  specifically,  based  on  the 
deliberations  of  the  Phase  11  Expert 
Panel,  LSRO/FASEB  will  organize  the 
scientific  concepts  of  food  ingredient 
safety  to  yield  a  set  of  criteria  in  a  report 
that  the  agency  could  then  consider  in 
evaluating  the  safety  of  food  ingredients. 
Additionally,  based  on  the  discussions 
of  the  Phase  11  Expert  Panel,  the  report 
will  identify  a  ranking  and  weighting  of 
such  considerations  that  the  scientific 
community  would  agree  could  be  used 
to  evaluate  whether  a  new  or  modified 
food  ingredient  should  be  considered 
safe. 

FDA  and  LSRO/FASEB  are 
announcing  that  LSRO/FASEB  will  hold 
a  public  meeting  on  this  topic  on  May 
15, 1996.  It  is  anticipated  that  the 
meeting  will  last  1  day,  depending  on 
the  number  of  requests  to  make  oral 
presentations.  Requests  to  make  oral 
presentations  at  the  open  meeting  must 
be  submitted  in  writing  and  received  by 
April  24, 1996.  Participants  will  be 
required  to  submit  two  copies  of  the 
written  text  of  oral  presentations  of 
scientific  data,  information,  and  views 
on  or  before  May  10, 1996,  to  LSRO/ 
FASEB  (address  above)  and  two  copies 
to  the  Dockets  Management  Branch 
(address  above).  The  meeting  will  be 
held  in  the  Chen  Auditorium,  Lee  Bldg., 
FASEB  (address  above). 

For  individuals  not  wishing  to  make 
an  oral  presentation,  FDA  and  LSRO/ 
FASEB  are  also  inviting  submission  in 
writing  of  scientific  data,  information, 
and  views.  Two  copies  of  these 
materials  must  be  submitted  on  or 
before  May  10. 1996,  to  both  LSRO/ 
FASEB  and  the  Dockets  Management 
Branch  (addresses  above). 

Pursuant  to  its  contract  with  FDA, 
LSRO/FASEB  will  provide  the  agency 
with  a  scientific  report  on  the  Phase  II 
review  and  discussions  on  or  about  July 
31, 1997. 


Dated:  February  26, 1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  96-4858  Filed  3-1-96;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Emergency  Medical  Services  for 
Children  Demonstration  Grants 

agency:  Health  Resources  and  Services 

Administratirai  HHS. 

action:  Notice  of  availability  of  funds. 

SUMMARY:  The  HRSA  in  collaboration 
with  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
annoimces  that  applications  will  be 
accepted  for  fiscal  year  (FY)  1996  funds 
for  grants  authorized  under  section  1910 
of  the  PHS  Act.  These  discretionary 
grants  will  be  made  to  States  or 
accredited  schools  of  medicine  to 
support  projects  for  the  expansion  and 
improvement  of  emergency  medical 
services  for  children  (EMSC).  Within  the 
HRSA,  EMSC  grants  are  administered  by 
the  Maternal  and  Child  Health  Bureau 
(MCHB). 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
program  annoimcement  is  a  contingency 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
they  can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  At  this  time,  given  a 
continuing  resolution  and  the  absence 
of  FY  1996  appropriations  for  the  EMSC 
program,  the  amount  of  available 
funding  for  this  specific  gnmt  program 
cannot  be  estimated. 

The  NHTSA  participated  with  the 
MCHB  in  developing  program  priorities 
for  the  EMSC  program  for  FY  1996.  The 
NHTSA  will  share  the  Federal 
monitoring  responsibihties  for  EMSC 
awards  made  during  FY  1996  and  will 
continue  to  provide  ongoing  technical 
assistance  and  consultation  in  regard  to 
the  required  collaboration/linkages 
between  applicants  and  their  Highway 
Safety  Offices  and  Emergency  Medical 
Services  Agencies  for  the  State(s). 
Grantees  funded  under  this  program  are 
expected  to  work  collaboratively  with 
the  State  agency  or  agencies 
administering  the  Maternal  and  Child 
Health  (MCH)  and  the  Children  with 
Special  Health  Needs  (CSHN)  programs 
imder  the  MCH  Services  Block  Grant, 
Title  V  of  the  Social  Security  Act  (42 
U.S.C.  701). 


The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  led  national  activity  for 
setting  priority  areas.  The  EMSC  grant 
program  will  directly  address  the 
Healthy  People  2000  objectives  related 
to  emergency  medical  services  and 
trauma  systems  linking  prehospital, 
hospital,  tmd  rehabUitation  services  in 
order  to  prevent  trauma  deaths  and 
long-term  disabihty.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(telephone,  (202)  783-3238). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition,  PubUc 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
fedlities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  Ubrary,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
ADDRESSES:  Grant  appUcations  for 
Emergency  Medical  Services  for 
Chilian  Demonstration  Grants  (Revised 
PHS  form  #5161-1,  approved  under 
0MB  #0937-0189)  must  be  obtained 
fit>m  and  submitted  to:  Grants 
Management  Branch,  Maternal  and 
Child  Health  Bureau,  HRSA,  Room  18- 
12,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Attn: 
EMSC,  telephone  301-443-1440.  You 
must  obtain  application  materials  in  the 
mail. 

Federal  Register  notices  and 
appUcation  guidance  for  MCHB 
programs  are  available  on  the  World 
Wide  Web  via  the  Internet  at  address: 
http://www.os.dhhs.gov/hrsa/mchb. 
Click  on  the  file  name  you  want  to 
download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  (Macintosh  or) 
WordPerfect  5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  type  in  the 
file  name  followed  by  a  <retum>.  The 
file  will  expand  to  a  Wordperfect  5.1 
file.  If  you  have  difficulty  accessing  the 
MCHB  Home  Page  via  the  Internet  and 
need  technical  assistance,  please  contact 
Linda  L.  Schneider  at  301-443-0767  or 
"Ischneidei^hrsa.ssw.dhhs.gov". 
DATES:  The  appUcation  deadline  date  is 
April  26, 1996.  Competing  applications 
will  be  considered  to  be  on  time  if  they 
are  either  received  on  or  before  the 
deadline  date  or  postmarked  on  or 
before  the  deadline  date  and  received  in 


time  for  orderly  processing.  AppUcants 
should  request  a  legibly  dated  receipt 
from  a  commercial  carrier  or  the  U.S. 
Postal  Service,  or  obtain  a  legibly  dated 
U.S.  Postal  Service  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 

Late  competing  appUcations  or  those 
sent  to  an  address  other  than  specified 
in  the  ADDRESSES  section  will  be 
returned  to  the  appUcant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  fitim  MCHB  should  be 
directed  to  Jean  Athey,  Ph.D.,  or  Mark 
E.  Nehring,  D.M.D.,  M.P.H.,  Division  of 
Maternal,  Infant,  Child  and  Adolescent 
Health,  Maternal  and  Child  Health 
Bureau,  Health  Resources  and  Services 
Administration,  Room  18A-39, 
Parklawn  Building,  5600  Fishers  Lane, 
RockvlUe,  Maryland  20857,  telephone 
(301)  443-4026.  Requests  for  technical 
or  programmatic  information  from 
NHTSA  should  be  directed  to  Garry 
Griddle.  R.N.,  CDR.  USCG/USPHS, 
Department  of  Transportation,  NHTSA 
EMS  Division,  NTS-42,  400  Seventh 
Street  SW..  Washington,  DC  20590, 
telephone  (202)  366-5440.  Requests  for 
information  concerning  business 
management  issues  should  be  directed 
to:  Maria  Carter,  Grants  Management 
SpeciaUst,  Grants  Management  Branch, 
Maternal  and  Child  Health  Bureau,  at 
the  address  Usted  in  the  ADDRESS 
section  above. 

The  EMSC  program  funds  three 
national  EMSC  resource  centers  that  are 
available  to  provide  technical  assistance 
and  support  to  appUcants,  particularly 
in  the  areas  of:  (1)  understanding  EMSC 
terminology;  (2)  developing  a 
manageable  approach  to  EMSC 
implementation;  (3)  obtaining  local 
support  for  the  grant  appUcation 
process;  (4)  facilitating  development  of 
community  linkages  for  a  collaborative 
effort;  (5)  identifying  products  of 
previously-funded  EMSC  projects  of 
interest  to  potential  appUcants;  (6) 
offering  advice  on  grant  writing;  and  (7) 
data  coUection  and  analysis.  AppUcants 
may  contact:  James  Seidel,  M.D.,  Ph.D., 
or  Deborah  Henderson,  R.N.,  M.A., 
National  EMSC  Resource  AlUance, 
Research  and  Education  Institute, 
Harbor/UCLA  Medical  Center,  1001 
West  Carson  Street,  Suite  S,  Torrance, 
CA  90502,  telephone  310  328-0720;  or 
Jane  BaU,  R.N.,  Dr.  P.H.,  EMSC  National 
Resource  Center,  Children's  National 
Medical  Center,  Emergency  Trauma 
Services,  111  Michigan  Ave.,  N.W., 
Washington,  DC  20010,  telephone  202 
745-5188;  or  J.  Michael  Dean,  M.D.. 
National  EMSC  Data  Analysis  Resource 
Center,  University  of  Utah  School  of 


Medicine,  309  Park  Building.  Salt  Lake 
City,  UT  84112.  telephone  (801)  588- 
2360. 

SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

The  Emergency  Medical  Services  for 
Children  statute  (Section  1910  of  the 
PHS  Act.  as  amended)  estabUshes  a 
program  of  two-year  grants  to  States, 
through  a  State-designated  agency,  or  to 
accredited  medical  schools  within 
States,  for  projects  for  the  expansion 
and  improvement  of  emergency  medical 
services  for  children  who  need 
treatment  for  trauma  or  critical  illness. 
For  purposes  of  this  grant  program,  the 
term  "State"  includes  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
RepubUc  of  Palau,  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia.  The  term  "school 
of  medicine"  is  defined  as  having  the 
same  meaning  as  set  forth  in  Section 
799(1)(A)  of  the  PHS  Act  (42  U.S.C. 
295p(l)(A)).  "Accredited"  in  this 
context  has  the  same  meaning  as  set 
forth  in  section  799(1  )(E)  of  the  PHS  Act 
(42  U.S.C.  295p(l)(E)).  It  is  the  intent  of 
this  grant  program  to  stimulate  further 
development  or  expansion  of  ongoing 
efforts  in  the  States  to  reduce  the 
problems  of  life-threatening  pediatric 
trauma  and  critical  illness.  The 
£)epartment  does  not  intend  to  award 
grants  which  would  dupUcate  grants 
previously  funded  under  the  Emergency 
Medical  Services  Systems  Act  of  1972  or 
which  would  be  used  simply  to  increase 
the  availability  of  emergency  medical 
services  funds  allotted  to  the  State 
under  the  Preventive  Health  Services 
Block  Grant. 

Funding  Categories 

There  will  be  three  categories  of 
competition  for  funding  this  year:  State 
planning  grants,  State  systems  grants, 
and  targeted  issue  grants.  States  may 
apply  for  only  one  of  the  first  two 
categories,  but  are  not  restricted  in 
applying  for  the  last  category. 

Category  (1):  State  Planning  Grants 

Planning  grants  are  intended  for 
States  that  have  never  received  an 
EMSC  grant  and  that  are  not  at  a  stage 
of  readiness  to  initiate  a  full-scale 
implementation  project.  States  (or 
medical  schools  within  those  States) 
that  have  not  received  prior  EMSC 
implementation  grants  are  the  only 
appUcants  eligible  for  this  category. 
Planning  grants  are  designed  to  enable 
a  State  to  assess  needs  and  develop  a 
strategy  to  begin  to  address  those  needs. 
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Funds  may  be  used  to  hire  staff  to  assist 
in  the  assessment  of  EMSC  needs  of  the 
State;  obtain  technical  assistance  from 
natiraial.  State,  regional  or  local 
resources;  help  fonnulate  a  State  plan 
for  the  integration  of  EMSC  services  into 
the  existing  State  EMS  plan;  and  plan  a 
more  comprehensive  grant  proposal 
based  upon  a  needs  assessment 
performed  during  the  planning  grant 
project  period.  A  comprehensive 
approach,  addressing  physical, 
psychological,  and  social  aspects  of 
EMSC  along  the  continuum  of  care. 
should  be  reflected.  An  ongoing 
working  relationship  with  Federal 
EMSC  program  staff  and  resource  center 
staff,  beginning  with  the  initiation  of  a 
planning  grant  appUcation,  is  desirable. 
The  project  period  is  for  one  year  only. 

Categmy  (2):  State  Systems  Grants 

This  category  of  grants  has  two 
subcategories:  implementation  grants 
and  system  enhancement  grants.  For 
both  subcategories,  proposals  are  sought 
which  include  strategies  and/or  models 
to  ensure  that  pediatric  emergency  care 
is  family  centered.  "Family  centered" 
includes  the  following  key  elements: 
maximiun  possible  involvement  of 
families  in  all  phases  of  the  EMSC 
continuimi  of  care;  clear  and  continuous 
communication  between  family 
members  and  the  emergency  care  team; 
attention  to  the  psychological  needs  of 
all  fiamily  members;  cultural 
competence  of  providers;  consumer 
(parental)  involvement  in  planning  and 
needs  assessment;  organizatioiul 
support  for  the  formation  of  parent 
involvement  groups;  and  ongoing 
partnerships  with  such  groups. 

Apphcations  will  not  oe  accepted  for 
both  planning  grants  and  state  systems 
grants  simultaneously  from  the  same 
State. 

Subcategory  (A):  Implementation  Grants 

hnplementation  grants  will  improve 
the  capacity  of  a  State's  Emergency 
Medical  Services  program  to  address  the 
particular  needs  of  children. 
Implementation  grants  are  used  to  assist 
States  in  integrating  research-based 
knowledge  and  state-of-the-art  systems 
development  approaches  into  the 
existing  State  EMS,  MCH  and  CSHN 
systems,  using  the  experience  and 
products  of  previous  EMSC  grantees. 
The  program  components  of  these  grants 
should  reflect  the  goals  of  the  MCHB/ 
-  NHTSA  Five  Year  Plan  for  EMSC.  This 
plan  outlines  the  direction  of  the  EMSC 
program  and  identifies  specific 
objectives  for  the  program.  It  builds  on 
the  1993  report  for  EMSC  conducted  by 
a  blue  ribbon  Institute  of  Medicine 
panel.  The  plan  will  be  included  with 


the  application  kit.  Depending  upon  the 
appropriation  of  funds,  project  periods 
are  up  to  two  years.  For  this 
competition,  we  intend  to  fund 
applications  from  States  (and  medical 
schools  within  those  States)  that  have 
not  as  yet  received  support,  or  that  have 
received  only  partial  support  under  this 
program  as  part  of  a  regional  alliance. 
This  means  that  approved  applications 
from  States  (and  medical  schools  within 
those  States)  with  no  or  very  limited 
prior  EMSC  program  support  will  be 
funded  before  approved  applications 
from  outside  this  group. 

Subcategory  (B):  System  Enhancement 
Grants 

System  enhancement  grants  will  fund 
activities  that  represent  the  next  logical 
step  or  steps  to  take  in  institutionalizing 
EMSC  activities  within  the  State  EMS, 
MCH  and  CSHN  systems  and  achieving 
program  goals  outlined  in  this 
announcement.  The  program 
components  of  these  grants  should 
reflect  the  goals  and  objectives  of  the 
MCHB/NHTSA  Five  Year  Plan  for 
EMSC.  For  example,  funding  might  be 
used  to  improve  linkages  between  local 
and  regional  or  State  agencies,  to 
develop  pediatric  standards  for  a  region, 
or  to  assure  effective  field  triage  of  the 
child  in  physical  or  emotional  crisis  to 
appropriate  facilities  and/or  other 
resources.  Activities  implemented 
under  prior  EMSC  program  funding  but 
not  completed  or  made  self-sustaining 
during  the  original  implementation 
project  period  will  not  be  considered 
suitable.  States  that  have  previously 
received  EMSC  funds  may  apply  for  a 
system  enhancement  grant,  as  long  as 
they  will  not  also  be  receiving 
continuation  funding  for  a  State 
implementation  grant  during  the  project 
period  of  the  systems  enhancement 
grant. 

Category  (3):  Targeted  Issues  Grants 

The  third  funding  category  is  that  of 
targeted  issues  grants  on  topics  of 
importance  to  EMSC.  Targeted  issues 
grants  are  intended  to  address  specific, 
focused  issues  related  to  the 
development  of  EMSC  capacity. 
Proposals  under  this  category  must  have 
a  well-conceived  methodology  for 
evaluation  of  the  impact  of  the  activity. 
The  EMSC  Five  Year  Plan  identifies 
several  activities  judged  to  be 
appropriate  for  support  through  targeted 
issues  grants  for  FY  1996.  They  include 
the  following: 

1.  Cost-Benefit  Analyses  Related  to 
EMSC 

Very  limited  information  is  available 
on  the  costs  related  to  different  aspects 


of  EMSC,  and  yet  such  information  is 
critical  to  decision  making.  Projects  in 
this  category  may  include  topics  such  as 
the  following: 

•  Analyses  of  the  impact  of 
insurance,  managed  care,  and  Federal 
and/or  State  health  care  financing 
poUcies  and  protocols  on  pediatric 
emergency  medical  services. 

•  Analyses  of  the  impact  of  differing 
reimbiusement  poUcies  in  contiguous 
jiuisdictions  on  pediatric  patients. 

•  Assessment  of  the  marginal 
incremental  cost  of  different  approaches 
to  improving  EMSC. 

•  Evaluation  of  the  cost-effectiveness 
of  different  EMSC  program 
configiirations  (such  as  different 
approaches  to  medical  control, 
categorization,  and  regionahzation). 

2.  Risk-Taking  Behaviors  of  Children 
and  Adolescents 

Emergency  department  health 
professionals  are  imiquely  positioned  to 
provide  interventions  to  reduce  the 
incidence  of  repeated  episodes  when 
treating  a  child  or  adolescent  for  an 
injury  or  medical  condition  (e.g., 
noncompliant  child  or  adolescent  with 
a  dut)nic  condition,  such  as  diabetes] 
resulting  from  risk-taking  behavior. 
Projects  in  this  category  can  be  directed 
to  development  and  evaluation  of 
materials  and  strategies  for  emergency 
departments  in  one  or  more  of  the 
following  areas: 

•  Unintentional  injury  prevention. 

•  Violence  or  suicide  prevention. 

•  Integration  of  mental  health 
services  with  preventive  interventions 
(injury  or  medical). 

3.  Care  of  Children  With  Special  Health 
Needs  (CSHN) 

An  organized  system  of  emergency 
care  is  needed  for  children  who  have 
special  health  care  needs  (children  who 
are  respirator  dependent,  children  with 
tracheostomies,  indwelling  (broviac) 
catheters,  gastric  tubes,  etc.)  on 
discharge  from  acute  care  settings. 
Projects  in  this  category  can  be  directed 
to  one  or  more  of  the  following: 

•  Development,  implementation  and 
evaluation  of  educational  or  training 
programs  for  famiUes. 

•  Development,  implementation,  and 
evaluation  of  educational  or  training 
programs  for  health  care  providers  (e.g., 
prehospital,  emergency  department, 
school  nurses,  etc.). 

•  Evaluation  of  models  for 
comprehensive  discharge  planning. 

•  Development  and  evaluation  of 
model  injiuy  prevention  programs  for 
CSHN. 

Projects  in  this  category  must 
demonstrate  collaboration  and  linkages 


among  EMS  and  CSHN  agencies,  as  well 
as  famihes  and  other  agencies  and 
organizations,  as  appropriate  (e.g., 
schools). 

4.  EMSC-Related  Models  for  Improving 
the  Care  of  Ciilturally  Diverse 
Populations 

In  emergencies,  health  care  providers 
are  often  required  to  meet  the  needs  of 
linguistically,  culturally  and  ethnically 
diverse  children  and  families,  but  Uttle 
training  is  provided  in  this  area.  Projects 
in  this  category  can  be  directed  to  one 
or  more  of  the  folloMnne: 

•  Development,  implementation  and 
evaluation  of  education  and  training 
programs  in  cultural  sensitivity  for 
prehospital  providers,  nurses,  and 
physicians. 

•  Development  (or  translation), 
implementation,  and  evaluation  of 
discharge,  injury  prevention  and  health 
care  materials  for  low  fiteracy 
populations  and  for  culturally  and/or 
ethnically  diverse  populations. 

Projects  in  this  category  must 
demonstrate  collaboration  and  linkages 
among  EMS  or  MCH  agencies,  acute 
care  faciUties,  and  ethnically-oriented 
commimity  organizations  and  agencies 
to  assure  sensitivity  to  ethnic  and 
cultural  issues. 

5.  Children's  Emergencies  in  Disasters 

Local,  regional,  and  State  disaster 
plans  typically  do  not  address  the 
training  and  equipment  necessary  to 
meet  the  special  needs  of  children  in 
disasters.  Projects  in  this  category 
should  address  one  or  more  of  the  seven 
recommendations  identified  in  the 
September  21-22, 1995,  Workshop  on 
Children's  Emergencies  in  Disasters,  co- 
sponsored  by  the  Maternal  and  Child 
Health  Bureau,  the  Federal  Emergency 
Management  Agency,  and  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (a  copy  of  these 
recommendations  is  included  in  the 
appUcation  kit).  Examples  of  projects 
appropriate  for  this  category  include  the 
following: 

•  Development  of  a  strategy  to 
integrate  pediatrics  into  existing  disaster 
plans,  in  particular  focusing  on  the 
following  components:  Training, 
equipment,  psychosocial  support, 
system  access  and  cost  reimbursement, 
shelter  services,  and  mitigation. 

•  Identification  of  key  data  to  be 
collected,  collection,  and  analysis  of 
data  on  children's  health  and  mental 
health  needs  in  disasters. 

Proposals  may  be  submitted  on 
emerging  issues  that  are  not  included  in 
the  above  Ust.  However,  any  such 
proposal  must  demonstrate  relevance  to 
the  EMSC  Five  Year  Plan  and  must 


make  a  persuasive  argument  that  the 
issue  is  particularly  critical.  The 
justification  provided  should  clearly 
Unk  the  activities  in  the  application 
with  the  Plan's  objectives.  Current 
targeted  issues  grantees  may  apply  for 
one  additional  year  of  funding. 

Prospective  appUcants  are  urged  to 
contact  EMSC  program  staff  well  in 
advance  of  submitting  their  formal 
applications,  so  that  the  work  of 
proposal  development  can  be  avoided  if 
the  proposed  project  is  inappropriate  for 
submission  in  this  category. 

Special  Concerns 

HRSA's  Maternal  and  Child  Health 
Bureau  places  special  emphasis  on 
improving  service  delivery  to  women, 
children  and  youth  from  conununities 
with  limited  access  to  comprehensive 
care.  In  order  to  assure  access  and 
cultural  corrtpetence,  it  is  expected  that 
projects  will  involve  individuals  from 
the  populations  to  be  served  in  the 
planning  and  implementation  of  the 
project.  The  Bureau's  intent  is  to  ensure 
that  project  interventions  are  responsive 
to  the  cultural  and  linguistic  needs  of 
special  populations,  that  services  are 
accessible  to  consimiers,  and  that  the 
broadest  possible  representation  of 
culturally  distinct  and  historically 
underrepresented  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB.  This  same 
special  emphasis  applies  to  improving 
service  delivery  to  children  with  special 
health  care  needs. 

In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  high  quality 
education  by  broadening  participation 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  uniquely 
reflecting  the  Nation's  cultural  and 
linguistic  diversity,  and  increasing 
opportunities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
public  health  programs,  HRSA  will 
place  a  funding  priority  on  projects  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  or  Hispanic 
Serving  Institutions  (HSI)  in  all 
categories  and  subcategories  in  this 
notice  for  which  applications  from 
academic  institutions  are  encouraged. 
This  is  in  conformity  with  the  Federal 
Government's  poUcies  in  support  of 
White  House  Initiatives  on  Historically 
Black  Colleges  and  Universities 
(Executive  Order  12876)  and 
Educational  Excellence  for  Hispanic 
Americans  (Executive  Order  12900).  An 
approved  proposal  from  a  HBCU  or  HSI 
will  receive  a  0.5  point  favorable 
adjustment  of  the  priority  score  in  a  4 


point  range  before  funding  decisions  are 
made. 

Evaluation  Protocol 

A  maternal  and  child  health 
discretionary  grant  project,  including 
any  project  awarded  as  part  of  the 
Emergency  Medical  Services  for 
Children  Demonstration  Grants 
program,  is  expected  to  incorporate  a 
carefully  designed  and  well  planned 
evaluation  protocol  capable  of 
demonstrating  and  documenting 
measurable  progress  toward  achieving 
the  project's  stated  goals.  The  protocol 
should  be  based  on  a  clear  rationale 
relating  the  grant  activities,  the  project 
goals,  and  the  evaluation  measures. 
Wherever  possible,  the  measurements  of 
progress  toward  goals  should  focus  on 
health  outcome  indicators,  rather  than 
on  intermediate  measiu^s  such  as 
process  or  outputs.  A  project  lacking  a 
complete  and  well-conceived  evaluation 
protocol  as  part  of  the  planned  activities 
will  not  be  funded. 

Public  Comment 

If  time  permits,  comments  from  the 
public  will  be  accepted  on  the 
categories,  priorities,  and  preferences 
described  in  this  notice.  Public 
comments  received  too  late  for 
consideration  this  year  will  be 
considered  in  the  development  of 
program  categories,  priorities,  or 
preferences  for  FY  1997.  Members  of  the 
public  should  submit  any  comments  to: 
Chief.  Grants  Management  Branch, 
MCHB.  at  the  address  listed  in  the 
ADDRESS  section. 

Project  Review  and  Funding 

The  Department  will  review 
applications  in  the  preceding  funding 
categories  as  competing  applications 
and  will  fund  those  which,  in  the 
Department's  view,  are  consistent  with 
the  statutory  purpose  of  the  program, 
with  particular  attention  to  children 
from  culturally  distinct  populations  and 
children  with  special  health  care  needs: 
and  that  best  meet  the  purposes  of  the 
EMSC  program  and  address 
achievement  of  applicable  Healthy 
People  2000  objectives  related  to 
emergency  medical  services  and  trauma 
systems. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

•  For  Category  (1)  State  Planning 
Grants: 
— Evidence  of  the  State's  commitment  to 

improve  pediatric  emergency  care 

services  and  to  continue  with  EMSC 

program  implementation. 


UM 
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— ^The  adequacy  of  the  appUcant's 
proposed  method  to  identify  problems 
and  conduct  a  needs  assessment. 

— Evidence  of  the  applicant's 
understanding  of  obstacles  to  EMSC 
activity  in  the  past,  and  the 
completeness  of  proposed  strategies  to 
overcome  these  obstacles. 

— ^The  adequacy  of  the  applicant's 
proposed  planning  process  for    . 
improving  EMSC 

— ^The  soundness  of  the  methods  the 
applicant  will  use  to:  (1)  recruit, 
select  and  assemble  appropriate 
participants,  including  members  of 
culturally  distinct  populations,  with 
demonstrated  expertise  and 
experience  in  EMS;  trauma  systems; 
child  health  issues;  and  emergency 
care  for  children;  and  (2)  obtain  input 
from  potential  consumers  (i.e., 
famiUes)  of  a  State  EMSC  plan. 

— ^Reasonableness  of  the  proposed 
budget,  soundness  of  the 
arrangements  for  fiscal  management, 
effectiveness  of  use  of  personnel,  and 
likelihood  of  project  completion 
within  the  proposed  grant  period. 

•  For  Categories  (2}  and  (3)  State 
Systems  and  Targeted  Issues  Grants: 
— ^The  appropriateness  of  project 

objectives  and  outcomes  in  relation  to 

the  specific  nature  of  the  problems 

identified  by  the  applicant. 
— ^The  adequacy  of  the  proposed 

methodology  for  achieving  project 

goals  and  objectives. 
— ^Tlie  soundness  of  the  plan  for 

evaluating  progress  in  achieving 

project  objectives  and  outcomes. 
— ^The  adequacy  of  the  plan  for 

organizing  and  carrying  out  the 

project. 
— The  quaUfications  and  experience  of 

the  Project  Director  and  proposed 

staff. 
— ^The  reasonableness  of  the  proposed 

budget  and  soundness  of  the 

arrangements  for  fiscal  management. 
— ^The  extent  to  which  the  project  gives 

special  emphasis  to  the  issues 

identified  in  the  Special  Concerns 

section  of  this  notice. 

•  For  Category  (2)  State  Systems 
Grants  only,  the  following  additional 
criteria: 

— ^The  adequacy  of  the  applicant's 
imderstanding  of  the  problem  of 
pediatric  traimia  and  critical  illness  in 
the  grant  locale,  including  the  special 
problems  of  (a)  children  with  special 
health  needs  (CSHN)  and  their 
fomihes;  and  (b)  minority  children 
and  famiUes  (including  Native 
Americans,  Native  Hawaiians,  and 
Alaska  Natives). 

— ^The  extent  to  which  the  applicant  will 
employ  products  and  expertise  of 


EMSC  programs  from  other  States, 
especially  of  current  and  former 
grantees  of  the  Federal  EMSC 
program. 

— ^The  adequacy  with  which  the 
applicant  addresses 
institutionalization  of  the  proposed 
project. 

— The  extent  to  which  the  applicant 
demonstrates  the  involvement  and 
participation  of  consumers  (e.g., 
families)  and  parent  advocacy  groups 
in  planning,  needs  assessment,  and 
project  implementation. 

— The  extent  to  which  the  appUcant 
demonstrates  a  multi-discipUnary 
approach  to  EMSC  system 
development,  including  providers  at 
all  levels  (e.g.,  physicians,  nurses, 
emergency  medical  technicians,  social 
workers  and  others  appropriate  to 
project  activities). 

— Evidence  that  the  applicant  will 
collaborate  and  coordinate  with  other 
participants  in  the  EMSC  continuiun, 
e.g..  the  State  EMS  agency;  the  State 
MCH/CSHN  agency;  the  State 
Highway  Safety  Office;  other  relevant 
State  agencies;  tribal  nations;  state 
and  local  professional  organizations; 
private  sector  voluntary  organizations; 
business  organizations;  hospital 
organizations;  and  any  other  ongoing 
Federally-funded  projects  in  EMS, 
injury  prevention,  and  rural  health. 

— The  adequacy  of  the  applicant's  plan 
to  integrate  pediatric  emergency  care 
into  the  primary  care  delivery  system. 
For  Category  (3)  Targeted  Issues 

Grants  only,  the  following  additional 

criteria: 

— The  relevance  of  the  proposed  project 
to  the  MCHB/NHTSA  Five  Year  Plan 
for  EMSC. 

Eligible  Applicants 

No  more  than  one  grant  under  this 
program  will  be  made  in  any  State  (to 
a  State  or  a  school  of  medicine  in  the  , 
State)  in  any  fiscal  year.  Applications 
for  funding  will  be  accepted  from  States 
and  accredited  schools  of  medicine. 
Applications  which  involve  more  than  a 
single  State  will  also  be  accepted.  In 
developing  the  proposed  project, 
applicants  must  seek  the  participation 
and  support  of  local  or  regional  trauma 
centers  and  other  interested  entities 
within  the  State,  such  as  local 
government  and  health  emd  medical 
organizations  in  the  private  sector.  If  the 
applicant  is  a  school  of  medicine,  the 
application  must  be  endorsed  by  the 
State.  The  State's  endorsement  must 
acknowledge  that  the  applicant  has 
consulted  with  the  State  and  that  the 
State  has  been  assured  that  the 
applicant  will  work  with  the  State  on 
the  proposed  project. 


Any  State  (or  medical  school  within 
that  State)  may  apply  for  any  category 
or  subcategory  of  grant,  subject  to  the 
following  considerations  based  on 
equitable  geographic  distribution  of 
EMSC  funds,  differences  in  purpose 
among  EMSC  grant  categories,  and 
variation  among  States  in  EMSC 
program  progress: 

•  For  Category  (1)  Plaiming  Grants, 
States  (or  medical  schools  within  those 
States)  that  have  received  prior  EMSC 
state  systems  grants  may  not  apply  for 
a  planning  grant. 

•  For  Category  (2KA)  Implementation 
Grants,  apphcations  from  States  (and 
medical  sdiools  within  those  States) 
that  have  not  previously  received  EMSC 
program  funds,  or  that  have  received 
only  partial  support  imder  this  program 
as  part  of  a  regicmal  alUance,  will 
receive  preference  for  funding  in  this 
subcategory.  This  means  that  approved 
apphcations  from  States  (and  medical 
schools  within  those  States)  with  no  or 
very  limited  prior  EMSC  program 
support  will  be  funded  ahead  of 
approved  applications  from  outside  this 
group.  V 

•  For  Category  (2)(B)  System 
Enhancement  Grants,  States  (and 
medical  schools  within  those  States) 
that  have  previously  received  EMSC 
funds  may  apply  for  a  system 
enhancement  grant,  as  long  as  they  will 
not  also  be  receiving  implementation 
funds  diuing  the  project  period  of  the 
system  enhancement  grant.  States  that 
have  not  previously  received  EMSC 
funds  are  advised  to  apply  first  for 
implementation  category  funds. 

•  For  Category  (3)  Targeted  Issues 
Grants,  eUgibiUty  is  not  affected  by   . 
previous  receipt  of  other  EMSC  funding. 
Applications  will  not  be  considered  for 
both  Category  (1)  State  Planning  Grants 
and  Category  (2)  State  Systems  Grants 
simultaneously  from  the  same  State. 
Funding  of  an  application  for  a  plaiming 
grant  or  for  a  Category  (2)(A) 
implementation  grant  bars  a  State  from 
futvue  competitions  for  that  category  or 
subcategory. 

Alktwable  Costs 

The  HRSA  may  support  reasonable 
and  necessary  costs  of  EMSC 
Demonstration  Grant  projects  within  the 
scope  of  approved  projects.  Allowable 
costs  may  include  salaries,  equipment 
and  supplies,  travel,  contracts, 
consultants,  and  others,  as  well  as 
indirect  costs  as  negotiated  and 
certified.  The  HRSA  adheres  to 
administrative  standards  reflected  in  the 
Code  of  Federal  Regulations,  45  CFR 
Part  92  and  45  CFR  Part  74. 


Public  Health  Sjrstem  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  imder  0MB  No.  0937-0195). 
Under  these  requirements,  community- 
based  nongovemmeiital  appUcants  must 
prepare  and  submit  a  PubUc  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovenunental  organizations     * 
within  their  jiirisdictions.  Community- 
based  non-governmental  appUcants  are 
required  to  submit  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  appUcation 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
appUcation  (SF  424). 

(b)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

The  project  abstract  may  be  used  in 
heu  of  the  one-page  PHSIS,  if  the 
apphcant  is  required  to  submit  a  PHSIS. 

Executive  Order  12372 

This  program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  Part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  apphcations  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
appUcation  packages  to  be  made 
available  imder  this  notice  will  contain 
a  Usting  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  wiU 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  AppUcants 
(other  than  federally-recognized  Indian 
tribal  govermnents)  should  contact  their 
State  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  apphcations 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
appUcant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appUcation  deadline  for 
new  and  competing  awards.  The 


granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  Part  148, 
Intergovernmental  Review  of  PHS 
Programs  u^der  Executive  Order  12372 
and  45  CFR  Part  100  for  a  description 
of  the  review  process  and  requirements). 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.127. 

Dated:  February  27, 1996. 
Giro  V.  Sunuya, 
Administrator. 
[FR  Doc.  96-4860  Filed  3-1-96;  8:45  am] 
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Public  Healtti  Service 

Indian  Health  Service;  Health 
Professions  Recruitment  Program  for 
Indians 

agency:  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  Competitive  Grant 
Apphcations  for  the  Health  Professions 
Recruitment  Program  for  Indians. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  annoiuices  that  competitive  grant 
apphcations  are  now  being  accepted  for 
the  Health  Professions  Recruitment 
Program  for  Indians  estabUshed  by  sec. 
102  of  the  Indian  Health  Care 
Improvement  Act  of  1976  (25  U.S.C. 
1612),  as  amended  by  Pub.  L.  102-573. 
There  will  be  only  one  funding  cycle 
during  fiscal  year  (FY)  1996.  This 
program  is  described  at  sec.  93.970  in 
the  Catalog  of  Federal  Domestic 
Assistance  and  is  governed  by 
regulations  at  42  QFR  sec.  36.310  et  seq. 
Costs  will  be  determined  in  accordance 
with  OMB  Circulars  A-21,  A-87,  and 
A-122  (cost  principles  for  different 
types  of  applicant  organizations);  and  45 
CFR  part  74  or  45  CFR  part  92  (as 
appUcable).  Executive  Order  12372 
requiring  intergovernmental  review  is 
not  appUcable  to  this  program.  This 
program  is  not  subject  to  the  PubUc 
Health  System  Reporting  requirements. 

The  PubUc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of 
Educational  and  Community-based 
programs.  Potential  appUcants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Heathy  People  2000  (Simunary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  202-783-3238). 


Smoke  Free  Workplace 

PHS  strongly  encoun^es  aU  grant 
recipients  to  provide  a  smoke- free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  PubUc  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  fociUties 
that  receive  Federal  funds  ia.  which 
education,  Ubrary,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 
DATES:  A.  Applicant  Receipt  Date — An 
original  and  two  copies  of  the 
completed  grant  appUcation  must  be 
submitted  with  all  required 
dociunentation  to  the  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Twinbrook  Building,  Suite  100, 12300 
Twinbrook  Parkway,  Rockville. 
Maryland  20852,  by  close  of  business 
June  3, 1996. 

Apphcations  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  received  on  or  before  the  deadUne 
with  hand  carried  applications  received 
by  close  of  business  5  p.m.;  or  (2) 
postmarked  on  or  before  the  deadline 
and  received  in  time  to  be  reviewed 
along  with  all  other  timely  applications. 
A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
,  Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
maiUng.  Late  applications  not  accepted 
for  processing  wiU  be  returned  to  the 
appUcant  and  will  not  be  considered  for 
funding. 

B.  Additional  Dates: 

1.  AppUcation  Review:  July  17, 1996' 

2.  Applicants  Notified  of  Results:  on  or 

about  August  1.  1996  (approved, 
recommended  for  approval  but  not 
funded,  or  disapproved] 

3.  Anticipated  Start  Date:  September  1. 

1996 
FOR  FURTHER  INFORMATION  CONTACT: 
For  program  information,  contact  Robin 
L.  Bristow,  Project  Officer,  Scholarship 
Branch,  Twinbrook  Metro  Plaza.  12300 
Twinbrook  Parkway.  Suite  100. 
Rockville,  Maryland  20852.  (301)  443- 
6197.  For  grants  appUcation  and 
business  management  information, 
contact  M.  Kay  Carpentier,  Grants 
Management  Officer,  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  Twinbrook 
Building,  Suite  100, 12300  Twinbrook 
Parkway,  Rockville,  Maryland  20852 
(301)  443-5204.  (The  telephone 
numbers  are  not  toll-fi-ee  numbers). 
SUPPLEMENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose,  eligibility 


UM 
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and  prefiBience.  im)grain  objectives, 
requiied  affiliation,  fund  availability 
and  period  of  support,  type  of  program 
activities  considered  for  support,  and 
application  procedures  for  FY  1996. 

A.  Genanl  Prognun  Purpose 

The  purpose  of  the  Health  Profiessions 
Recruitment  program  is  to  increase  the 
number  of  American  Indians  and  Alaska 
Natives  entering  the  health  professions 
and  to  assure  an  adequate  supply  of 
health  professionals  to  thr  THS,  Indian 
tribes,  tribal  organizations,  and  urban 
Indiiin  organizations  involved  in  the 
provisian  of  health  care  to  Indian 
people. 

B.  EUgUlity  and  Preference 

The  following  organizations  are 
eligible  with  prefisrence  given  in  the 
order  of  priority  to: 

1.  Indian  tribes, 

2.  Indian  tribal  organizations, 

3.  urban  Indian  organizations  and 
other  Indian  health  organizations;  and 

4.  public  and  other  nonprofit  private 
heahh  or  educational  entities. 

CPnigraiD  Objectives 

Eafdb  proposal  must  address  the 
following  four  objectives  to  be 
comadered  Cor  funding: 

1.  To  idraitify  Indians  with  a  potential 
for  education  or  training  in  Public 
Health  (Masters  level)  and  other  health 
professions  (excluding  nursing], ^and  to 
encourage  and  assist  them  to  enroll  in 
such  programs.  The  Nursing  profession 
is  excluded  because  the  IHS  Nursing 
Recruitment  (kant  Program  provides 
funding  to  increase  the  number  of 
nurses  who  deliver  health  care  services 
to  Indians. 

2.  To  deliver  the  necessary  student 
support  systems  to  help  to  ensiire  that 
students  who  are  recruited  successfully 
complete  their  academic  training. 
Support  services  may  include  providing 
career  counseling  and  academic  advice; 
aamgring  students  to  identify  academic 
deficiencies  and  to  develop  plans  to 
OHiect  those  deficiencies;  assisting 
students  to  locate  financial  aid; 
monitoring  students  to  identify  possible 
problems;  Aggi«ting  with  the 
d^ennination  of  need  for  and  location 
of  tutorial  services;  and  other  related 
activities  which  will  help  to  retain 
students  in  school. 

3.  To  publicize  existing  sources  of 
financial  aid  available  to  Indian 
students  interested  in  enrolling  in  or 
enrolled  in  an  accredited  Masters  of 
Public  Health  program  or  accredited 
health  profiessions  program  (excluding 
nursing). 

4.  To  work  in  close  cooperation  with 
the  IHS,  tribes,  tribal  organizations  and 


urban  Indian  organizations,  in  locating 
and  identifying  non-academic  period 
placement  opportunities  and  practicimi 
experiences,  i.e.,  the  IHS  Extern 
Program  authorized  under  Section  105 
of  Pub.  L.  94-437,  as  amended;  assisting 
students  with  individual  development 
plans  in  conjunction  with  identified 
placement  opportunities;  monitoring 
students  to  identify  and  evaluate 
possible  problems;  and  monitoring  and 
evaluating  all  placement  and  practicimi 
experiences  within  the  IHS  to  further 
develop  and  modify  the  program. 

D.  Required  Affiliation 

If  the  apphcant  is  an  Indian  tribe, 
tribal  organization,  urban  organization 
or  other  Indian  health  organization,  or  a 
public  or  nonprofit  private  health 
organization,  the  appUcant  must  submit 
a  letter  of  support  from  at  least  one 
accredited  school  of  public  health  or 
health  professions  program  (excluding 
nursing),  depending  on  the  type  of 
program  for  which  it  proposes  to  recruit. 
This  letter  must  document  linkage  with 
that  educational  organization. 

When  the  target  population  of  a 
proposed  project  includes  a  particular 
Indian  tribe  or  tribes,  an  official 
docimient,  i.e.,  a  letter  of  support  or 
tribal  resolution,  must  be  submitted 
"  indicating  that  the  tribe  or  tribes  will 
cooperate  with  the  applicant. 

E.  Fund  Availability  and  Period  cX 
Support 

It  is  anticipated  that  approximately 
$250,000  will  be  available  for 
approximately  3  new  grants.  The 
average  funding  level  for  projects  in  FY 
1995  was  $98,000.  The  anticipated  start 
date  for  selected  projects  will  be 
September  1, 1996.  Pursuant  to  42  Code 
of  Federal  Regulations  §  36.313(c),  the 
project  period  "will  usually  be  for  one 
to  two  years."  However,  under  this 
notice,  projects  will  be  awarded  for  a 
budget  term  of  12  months,  with  a 
maximum  project  period  of  up  to  three 
(3)  years.  A  maximum  project  period  of 
three  (3)  years  is  required  so  that  key 
staff,  such  as  project  directors,  may  be 
recruited,  without  the  financial  and 
career  uncertainty  of  a  one  or  two  year 
budget  period  and  to  enable  the  projects 
to  carry  out  their  recruitment  activities 
without  the  added  activity  of  applying 
for  a  grant  every  one  or  two  years.  Grant 
fundiiig  levels  include  both  direct  and 
indirect  costs.  Funding  of  succeeding 
years  will  be  based  on  the  FY  1996 
level,  continuing  need  for  the  program, 
satisfactory  performance,  and  the 
availability  of  appropriations  in  those 
years. 


F.  Tjrpe  of  Program  Activities 
Considered  for  Support 

Funds  are  available  to  develop  grant 
programs  to  located  and  recruit  students 
with  potential  for  (1)  Masters  of  Public 
Health  or  (2)  other  health  professions 
degree  programs  (excluding  nursing), 
and  to  provide  support  services  to 
Indian  students  who  are  recruited. 

G.  Application  Process 

An  IHS  Recruitment  Grant 
Application  Kit,  including  the  required 
PHS  5161-1  (Rev.  7/92)  (0MB  Approval 
^o.  0937-0189)  and  the  U.S. 
Government  Standard  forms  (SF-424, 
SF-424A  and  SF-424B),  may  be 
obtained  from  the  Grants  Management 
Branch,  Division  of  Acquisition  and 
Grants  Operations,  Indian  Health 
Service,  12300  Twinbrook  Parkway, 
Suite  100,  Rockville,  Maryland  20852, 
telephone  (301)  443-5204.  (This  is  not 
a  toll  free  nvunber.) 

H.  Grant  Application  Requirements 

All  appUcations  must  be  single- 
spaced,  typewritten,  and  consecutively 
numbered  pages  using  black  type  not 
smaller  thain  12  characters  per  one  inch, 
with  conventional  one  inch  border 
margins,  on  only  one  side  of  standard 
size  SV^xll  paper  that  can  be 
photocopied.  The  appUcation  narrative 
(not  including  abstract,  tribal 
resolutions  or  letters  of  support, 
standard  forms,  table  of  contents  or  the 
appendix)  must  not  exceed  20  typed 
pages  as  described  above.  All 
appUcations  must  include  the  following 
in  the  order  presented: 
— Standard  Form  424,  Application  for 

Federal  Assistance 
—Standard  Form  424A,  Budget 

Information — Non-Construction 

Programs,  (pages  1  and  2) 
— Standard  Form  424B,  Assurances — 

Non-Construction  Programs  (front  and 

back) 
—Certifications,  PHS  5161-1,  (pages 

17-18) 
— CheckUst,  PHS  5161-1,  (pages  23-24), 

NOTE:  Each  standard  form  and  the 

checldist  is  contained  in  the  PHS 

Grant  AppUcation.  Form  PHS  5161-1 

(Revised  7/92) 
— ^Project  Abstract  (one  page) 
— ^Table  of  Contents 
— ^Program  Narrative  to  include: 
— ^Introduction  and  Potential 

Effectiveness  of  Project 
— ^Project  Administration 
— ^AccessibiUty  to  Target  Population 
— ^Relationship  of  Objectives  to 

Manpower  Deficiencies 
— ^Project  Budget,  including  multi-year 

narratives,  and  Budget  Justifications 
— Appendix  to  include: 
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— ^Tribal  Resolution(s)  or  Letters  of 

Support 
— Biographical  sketches  for  key 

persoimel  or  position  descriptions  if 

position  is  vacant 
— Organizational  chart 
— Workplan 

— Completed  IHS  AppUcation  CheckUst 
— AppUcation  Receipt  Card,  PHS  3038- 

1  Rev.  5-90. 

I.  Application  Instructions 

The  following  instructions  for 
preparing  the  appUcation  narrative  also 
constitute  the  standards  (criteria  or  basis 
for  evaluation)  for  reviewing  and 
scoring  the  application.  Weights 
assigned  each  section  are  noted  in 
parenthesis. 

Abstract — An  abstract  may  not  exceed 
one  typewritten  page.  The  abstract 
should  clearly  present  the  appUcation  in 
simimary  form,  from  a  "who-what- 
when-where-how-cost"  point  of  view  so 
that  reviewers  see  how  the  multiple 
parts  of  the  appUcation  fit  together  to 
form  a  coherent  whole. 

Table  of  Contents — ^Provide  a  one 
page  typewritten  table  of  contents. 

Narrative 

1.  Introduction  and  Potential 
Effectiveness  (30  pts.) 

a.  Describe  your  legal  status  and 
organization. 

b.  State  specific  objectives  of  the 
project,  which  are  measurable  in  terms 
of  being  quantified,  significant  to  the 
needs  of  Indian  people,  logical, 
complete  and  consistent  with  the 
purpose  of  sec.  102. 

c.  Describe  briefly  what  the  project 
intends  to  accomplish.  Identify  the 
expected  results,  benefits,  and  outcomes 
or  products  to  be  derived  from  each 
objective  of  the  project. 

d.  Provide  a  project  specific  work 
plan  (milestone  chart)  which  lists  each 
objectives,  the  tasks  to  be  conducted  in 
order  to  reach  the  objective,  and  the 
timeframe  needed  to  accompUsh  each 
task.  Timeframes  should  be  projected  in 
a  realistic  maimer  to  assure  that  the  - 
scope  of  work  can  be  completed  within 
each  budget  period.  (A  work  plan  format 
is  provided.) 

e.  In  the  case  of  proposed  projects  for 
identification  of  Indians  with  a  potential 
for  education  or  training  in  the  health 
professions  (excluding  nursing),  include 
a  method  for  assessing  the  potential  of 
interested  Indians  for  undertaking 
necessary  education  or  training  in  such 
health  professions. 

f.  State  clearly  the  criteria  by  which 
the  project's  progress  will  be  evaluated 
and  by  which  the  success  of  the  project 
wiU  faie  determined. 

g.  Explain  the  methodology  that  will 
be  used  to  determine  if  the  needs,  goals, 


and  objectives  identified  and  discussed 
in  the  appUcation  are  being  met  and  if 
the  residts  and  benefits  identified  are 
being  achieved. 

h.  Identify  who  will  perform  the 
evaluation  and  when. 

2.  Project  Administration  (20  pts.) 

a.  Provide  an  organizational  chart 
(include  in  appendix).  Describe  the 
administrative,  managerial  and 
organizational  arrangements,  and  the 
facilities  and  resources  to  be  utilized  to 
conduct  the  proposed  project. 

b.  Provide  the  name  and 
quaUfications  of  the  project  director  or 
other  individuals  responsible  for  the 
conduct  of  the  project;  the  qualifications 
of  the  principal  staff  carrying  out  the 
project;  and  a  description  of  the  manner 
in  which  the  appUcation's  staff  is  or  will 
be  organized  and  supervised  to  carry  out 
the  proposed  project.  Include 
biographical  sketches  of  key  personnel 
(or  job  descriptions  if  the  position  is 
vacant)  (include  in  appendix). 

c.  Describe  any  prior  experience  in 
administering  similar  projects. 

d.  Discuss  the  commitment  of  the 
organization,  i.e.,  although  not  required, 
the  level  of  non-Federal  support.  List 
the  intended  financial  participation,  if 
any,  of  the  applicant  in  the  proposed 
project  specifying  the  type  cf 
contributions  such  as  cash  or  services, 
loans  of  full  or  part-time  staff, 
equipment,  space,  materials  or  facilities 
or  other  contributions. 

3.  Accessibility  to  Target  Population 
(20  pts.) 

a.  Describe  the  ciurent  and  proposed 
participation  of  Indians  (if  any)  in  your 
organization. 

b.  Identify  the  target  Indian 
population  to  be  served  by  your 
proposed  project  and  the  relationship  of 
your  organization  to  that  population. 

c.  Describe  the  methodology  to  be 
used  to  access  the  target  population. 

4.  Relationship  of  Objectives  to 
Manpower  Deficiencies  (20  pts.) 

a.  Provide  data  and  supporting 
documentation  to  address  the 
relationship  of  objectives  to  manpower 
deficiencies. 

b.  Indicate  the  number  of  potential 
Indian  students  to  be  contacted  and 
recruited  as  well  as  potential  cost  per 
student  recruited.  Those  projects  that 
have  the  potential  to  serve  a  greater 
number  of  Indians  will  be  given  first 
consideration. 

5.  Soundness  of  Fiscal  Plan  (10  pts.) 
a.  Clearly  define  the  budget.  Provide 

a  justification  and  detailed  breakdovra 
of  the  funding  by  category  for  the 
project.  Information  on  the  project 
director  and  project  staff  should  include 
salaries  and  percentage  of  time  assigned 


to  the  grant.  List  equipment  purchases 
necessary  for  the  conduct  of  the  project. 

b.  The  available  funding  level  of 
$250,000  is  inclusive  of  both  direct  and 
indirect  costs.  Pursuant  to  Public  Health 
Service  Grants  policy  (DHHS 
PubUcation  No.  (OASH)  94-50,000 
(Rev.)  April  1, 1994),  a  'training  grant' 
includes  a  grant  for  "training  or  other 
educational  purposes",  and  the 
Department  of  Health  and  Human 
Services  considers  this  grant  activity  as 
having  an  educational  purpose.  Because 
this  project  has  an  educational  purpose, 
and,  therefore,  is  for  a  training  grant,  the 
Department  of  Health  and  Human 
Services'  policy  Umiting  reimbursement 
of  indirect  cost  to  the  lesser  of  the 
appUcant's  actual  indirect  costs  or  8 
percent  of  total  direct  costs  (exclusive  of 
tuition  and  related  fees  and 
expenditures  for  equipment)  is 
appUcable.  This  limitation  appUes  to  all 
institutions  of  higher  education  other 
than  agencies  of  State  and  local 
government. 

c.  Projects  requiring  additional  years 
must  include  a  program  narrative  and 
categorical  budget  and  justification  for 
each  additional  year  of  funding 
requested  (this  is  not  considered  part  of 
the  20- page  narrative). 

Appendix — to  include: 

a.  Tribal  Resolution(s)  or  Letters  of 
Support 

b.  Biographical  sketches  of  key 
personnel  or  position  descriptions  if 
position  is  vacant 

c.  Organizational  chart 

d.  Workplan 

e.  Completed  IHS  Application  Checklist 

f.  AppUcation  Receipt  Card.  PHS  3038- 
1  Rev.  5-90 

|.  Reporting 

1 .  Progress  Report — Program  progress 
reports  shall  be  required  semiannually. 
These  reports  will  include  a  brief 
description  of  a  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period,  reasons  for 
slippage  and  other  pertinent 
information  as  required.  A  final  report 
is  due  90  days  after  expiration  of  the 
budget/project  period. 

2.  Financial  Status  Report — Semi- 
annually financial  status  reports  will  be 
submitted  30  days  after  the  end  of  the 
half  year.  A  final  financial  status  report 
is  due  90  days  after  expiration  of  the 
budget/project  period.  Standard  Form 
269  (long  form)  wiU  be  used  for 
financial  reporting. 

K.  Grant  Administration  Requirements 

Grants  are  administered  in  accordance 
with  the  following  docimients: 

1.  45  CFR  part  92.  HHS.  Uniform 
Administrative  Requirements  for  Grants 


Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4,  1996  /  Notices 


8301 


and  Cooperative  Agreements  to  State 
and  Local  Governments,  or  45  CFR  part 
74,  Administration  of  Grants  to  Non- 
profit Recipients. 

2.  PHS  Grants  Policy  Statement,  and 

3.  Appropriate  Cost  Principles:  0MB 
Circular  A-21,  Educational  Institutions, 
OMB  Circular  A-87,  State  and  Local 
Governments,  and  OMB  Circular  A-122, 
Non-profit  Organizations. 

L.  Objuitive  Review  Process 

Applications  meeting  eligibility 
requirements  that  are  complete, 
teqxmsive,  and  conform  to  this  program 
announcement  will  be  reviewed  by  an 
Objective  Review  Committee  (ORC)  in 
accordance  with  IHS  objective  review 
procedures.  The  objective  review 
process  ensures  a  nationwide 
competition  for  limited  funding.  The 
CHIC  vrill  be  comprised  of  IHS  (40%  or 
less)  and  other  federal  or  non-federal 
individuals  (60%  or  more)  with 
appropriate  expertise.  The  ORC  will 
review  each  appUcation  against 
established  criteria.  Based  upon  the 
evaluation  criteria,  the  reviewers  will 
assign  a  niunerical  score  to  each 
application,  which  will  be  used  in 
malring  the  final  funding  decision. 
Approved  applications  scoring  less  than 
60  points  will  not  be  considered  for 
funding. 

M-Resnlts  of  the  Review  I 

The  results  of  the  objective  review  are 
forwarded  to  the  Acting  Associate 
Director,  Office  of  Hiunan  Resources 
(CXiR).  for  final  review  and  approval. 
The  Acting  Associate  Director,  OHR, 
will  also  consider  the  recommendations 
from  the  Director,  Division  of  Health 
Professions,  Recruitment  and  Training, 
and  the  Chants  Management  Branch. 
Applicants  are  notified  in  writing  on  or 
about  August  1, 1996.  A  Notice  of  Grant 
Award  will  be  issued  to  successful 
applicants.  Unsuccessful  applicants  are 
notified  in  writing  of  disapproval.  A 
brief  explanation  of  the  reasons  the 
applicaticm  was  not  approved  is 
provided  along  with  the  name  of  an  IHS 
official  to  contact  if  more  information  is 
desired.  i 

Dated:  February  21 .  1996. 
ROchari  H.  Tniiillo, 

Asgutant  Surgeon  General  Director. 
rPR  Doc  96-4931  Filed  3-1-96:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  From  Sage  Development 
Company,  LLC,  Daphne,  AL 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice. 

SUMMARY:  Sage  Development  Company, 
LLC,  (Applicant),  has  applied  to  the 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  lG(a)(l)(B)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
would  authorize  for  a  period  of  30  years 
the  incidental  take  of  an  endangered 
species,  the  Alabama  beach  mouse 
[Pemmyscus  polionotus  ammobates), 
known  to  occupy  a  25.7-acre  tract  of 
land  owned  by  the  Applicant  on  the 
Fort  Morgan  Peninsula,  Baldwin 
County,  Alabama.  The  Application 
proposes  to  construct  a  project  known 
as  The  Dunes,  which  will  include  3 
condominium  complexes,  38  single 
family/duplex  lots,  their  associated 
landscaped  grounds  and  parking  areas, 
recreational  amenities,  and  diuie 
walkover  structiu^s  (Project). 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  requests  to  the  addresses  below. 
This  notice  is  provided  pursuant  to 
Section  10®  of  the  Act  and  National 
Environmental  PoUcy  Act  Regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
apphcation,  EA  and  HCP  should  be 
received  on  or  before  April  3, 1996. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta,  Georgia.  Persons 
wishing  to  review  the  EA  or  HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jackson,  Mississippi,  Field 
Office.  Requests  must  be  writing  to 
properly  process  requests.  Documents 
will  also  be  available  for  pubhc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Regional 
Office,  or  the  Field  Office.  Written  data 
or  comments  concerning  the 
application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-811416  in 
such  comments. 

Regional  Permit  Coordinator  (TE), 
U.S.  Fish  and  Wildlife  Service,  1875 


Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345,  (telephone  404/679- 
7110,  FAX  404/679-7081).  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6578  Dogwood  View  Parkway, 
Suite  A,  Jackson,  Mississippi  39213 
(telephone  601/965-4900,  FAX  601/ 
965-4340). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
WiU  McDearman  at  the  above  Jackson, 
Mississippi,  Field  Office. 
SUPPLEMENTARY  INFORMATION:  The 
Alabama  beach  mouse  (ABM), 
Peromyscus  polionotus  ammobates,  is  a 
subspecies  of  the  common  oldfield 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  known 
change  of  ABM  extends  from  Fort 
Morgan  eastward  to  the  western 
terminus  of  Alabama  Highway  182, 
including  the  Perdue  Unit  on  the  Bon 
Secour  National  Wildlife  Refuge.  The 
sand  dime  systems  inhabited  by  this 
species  are  not  imiform;  several  habitat 
types  are  distinguishable.  The  species 
inhabits  primary  dimes,  interdune  areas, 
secondary  dunes,  and  scrub  dunes.  The 
depth  and  area  of  these  habitats  from 
the  beach  inland  varies.  Population 
surveys  indicate  that  this  subspecies  is 
usually  more  abundant  in  primary 
dunes  that  in  secondary  dunes,  and 
usually  more  abundant  in  secondary 
dunes  than  in  scrub  dunes.  Optimal 
habitat  consists  of  dune  systems  with  all 
dune  types.  Though  fewer  ABM  inhabit 
scrub  dunes,  these  high  dunes  can  serve 
as  refugia  during  devastating  hurricanes 
that  overwash,  flood,  and  destroy  or 
alter  secondary  and  frontal  dunes.  ABM 
surveys  on  the  AppUcant's  property 
reveal  habitat  occupied  by  ABM.  The 
AppUcant's  property  contains 
designated  critical  habitat  for  the  ABM. 
Construction  of  the  Project  may  result  in 
the  death  of,  or  injury  to,  ABM.  Habitat 
alterations  due  to  condominium 
placement  and  subsequent  human 
habitation  of  the  project  may  reduce 
available  habitat  for  food,  shelter,  and 
reproduction. 

The  EA  considers  the  environmental 
consequences  of  several  alternatives. 
One  action  proposed  is  the  issuance  of 
the  incidental  take  permit  based  upon 
submittal  of  the  HCP  as  proposed.  This 
alternative  provides  for  restrictions  that 
include  placing  no  habitable  structures 
seaward  of  the  designated  ABM  critical 
habitat,  estabUshment  of  walkover 
structures  across  designated  critical 
habitat,  a  prohibition  against  housing  or 
keeping  pet  cats,  ABM  competitor 
control  and  monitoring  measures, 
scavenger-proof  garbage  containers, 
creation  of  educational  and  information 
brochures  on  ABM  conservation,  and 


the  minimization  and  control  of  outdoor 
lighting.  Further,  the  HCP  proposes  to 
provide  an  endowment  to  acquire  ABM 
habitat  off-site  or  otherwise  perform 
some  other  conservation  measure  for  the 
ABM.  The  HCP  provides  a  funding 
source  for  these  mitigation  measures. 
Another  alternative  is  consideration  of  a 
different  project  design  that  further 
minimizes  permanent  loss  of  ABM 
habitat.  A  third  alternative  is  no-action, 
or  deny  the  request  for  authorization  to 
incidentally  take  the  ABM. 

Dated:  February  26, 1996. 
Noreen  K.  Clough, 
Regional  Director 

[FR  Doc.  96-4933  Filed  3-1-96;  8:45  am) 
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Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  Timber  Management 
Practices  In  Conecuh  and  Monroe 
Counties,  Alabama  by  MacMillan 
Bloedel  Timl>erlands,  Incorporated 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  MacMillan  Bloedel 
Timberlands,  Incorporated,  (Applicant) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  piu^uant  to  Section  10(a)(1)(B)  of 
the  Endangered  Species  Act  (Act),  "rhe 
proposed  permit  would  authorize  for  a 
period  of  30  years  the  incidental  take  of 
a  threatened  species,  the  Red  Hills 
salamander,  Phaeognathus  hubrichti, 
known  to  occupy  lands  owned  by  the 
Applicant  in  Conecuh  and  Monroe 
Counties,  south-central  Alabama. 
The  Service  also  announces  the 
availability  of  an  Environmental 
Assessment  (EA)  and  Habitat 
Conservation  Plan  (HCP)  for  the 
incidental  take  appUcation.  The 
AppUcant's  HCP  describes 
Phaeognathus  hubrichti  conservation 
measures  to  be  employed  to  address  the 
anticipated  level  of  incidental  take.  The 
EA  prepared  by  the  Service  describes 
the  environmental  consequences  of 
issuing  or  denying  the  AppUcant's 
request.for  an  incidental  take  permit.  As 
stated  in  the  EA,  the  Service  proposes 
to  issue  the  requested  permit.  This 
proposal  is  basisd  on  a  preliminaiy 
determination  that  the  Applicant  has 
satisfied  the  requirements  for  permit 
issuance  and  that  the  HCP  provides 
conservation  benefits  to  Phaeognathus 
hubrichti.  This  notice  also  advises  the 
pubUc  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 


Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  PoUcy 
Act  of  1969j  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10*  of  the 
Act  and  National  Environmental  Policy 
Act  Regulations  (40  CFR  1506.6).  Copies 
of  the  EA  and  HCP  may  be  obtained  by 
making  a  written  request  to  the  Regional 
Office  [See  ADDRESSES  below].  Note  Uiat 
requests  must  be  in  writing  to  be 
properly  processed. 
DATES:  Written  comments  should  be 
received  on  or  before  April  3,  1996. 
ADDRESSES:  Persons  wishing  to  review 
the  appUcation  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta,  G^rgia.  Persons 
wishing  to  review  the  EA  or  HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jackson,  Mississippi,  Field 
Office.  Documents  will  also  be  available 
for  pubUc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Regional  Office,  or  the  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  number  PRT-811415 
in  such  comments: 
Regional  Permit  Coordinator,  U.S.  Fish 

and  WildUfe  Service,  1875  Century 

Boulevard,  Suite  200,  Atlanta,  Georgia 

(404-679-7110,  fax  404-679-7081) 
Field  Supervisor,  U.S.  Fish  and  Wildlife 

Service,  6578  Dogwood  View 

Parkway,  Suite  A,  Jackson, 

Mississippi  39213  (601-965-4900,  fax 

601-965-4340) 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
McDearman,  Jackson,  Mississippi  Field 
Office  or  Rick  Gooch  at  the  Atlanta, 
Georgia  Regional  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act,  and  implementing 
regulations,  prohibits  the  take  of 
threatened  and  endangered  species. 
Take,  in  part,  is  defined  as  an  activity 
that  kills,  injures,  harms,  or  harasses  a 
Usted  endangered  or  threatened  species. 

Section  10(a)(1)(B)  of  the  Act  provides 
an  exemption,  under  certain 
circumstances,  to  the  Section  9 
prohibition  if  the  taking  is  incidental  to, 
and  not  the  purpose  of  an  otherwise 
lawful  activities. 

Phaeognathus  hubrichti  is  a 
plethodontid  salamander  and  the  sole 
member  of  its  genus.  Its  range  is 
confined  to  a  smaU  area  of  southern 
Alabama.  Portions  of  the  Applicant's 
lands  in  the  Red  Hills  physiographic 


province  of  south-central  Alabama  are 
occupied  by  this  species.  According  to 
the  surveys  identified  in  the  HCP,  the 
AppUcant  owns  approximately  3,800 
acres  within  the  species'  historic  range 
in  Conecuh  and  Monroe  Counties.  The 
AppUcant's  HCP  attempts  to  define 
certain  management  prescriptions 
according  to  known  occurrences  of 
Phaeognathus  hubrichti  as  weU  as  the 
species'  habitat  selection  preferences. 
The  HCP  identifies  three  habitat 
classifications:  Optimal;  Moderately 
Suitable;  and  Marginal.  The  AppUcant 
owns  approximately  1.200  acres;  1.300 
acres;  and  1,300  acres,  respectively  of 
each  habitat  type. 

Within  the  Optimal  habitats  of  the 
Applicant's  properties  encompassed  by 
the  HCP,  either  no  timber  harvests  will 
occur  or  very  limited  single  tree 
selections  with  at  least  90  percent 
hardwood  canopy  maintained.  To 
minimize  impacts  to  the  soil,  any  trees 
removed  from  optimal  habitat  will  be 
felled  by  chain  saw  and  pulled  from  the 
area  by  cable,  or  other  applicable 
method  with  no  heavy  machinery 
permitted  in  the  area. 

Within  the  Moderately  Suitable 
habitats  of  the  Applicant's  properties 
encompassed  by  the  HCP,  an  increased 
level  of  selective  cutting  (followed  by 
natural  regeneration  of  tree  species 
characteristic  of  Phaeognathus  hubrichti 
habitat),  provided  hardwood  canopy 
cover  is  not  reduced  by  more  than  35 
percent. 

Within  the  Marginal  to  Unsuitable 
habitats,  options  on  these  areas  will 
include  normal  silvicultural  practices, 
such  as  clearcutting,  select  tree  har\'est. 
chemical  and  mechanical  site 
preparation,  replanting,  and  prescribed 
burning.  Clear-cut  areas  will  be  planted 
with  pine  or  hardwood  seedlings.  Site 
preparation  methods  vary  depending  on 
the  site  but  usually  will  include  a 
combination  of  herbicides  and  fire. 
Although  rotation  lengths  may  change 
in  the  future  due  to  economic  and/or 
biological  considerations,  plantations 
are  currently  managed  on  a  pulp  wood/ 
sawtimber  rotation  averaging  20-35 
years.  Prescribed  burning  rotations 
range  from  3  to  7  years. 

Pest  or  disease  mfested  trees  are 
removed  from  all  habitat  classification, 
if  necessary,  to  prevent  further  infection 
of  healthy  trees.  Forested  buffers  of 
approximately  50  feet  width  will  be 
maintained  above  and  below  areas 
classified  as  Phaeognathus  hubrichti 
Optimal  habitat.  Timber  harvesting  will 
be  conducted  within  these  buffers  with 
at  least  50  percent  of  the  canopy  cover 
maintained. 

The  HCP  also  contained  funding  for 
the  development  of  an  integrated 
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managraieiit  plan  incorporating  the 
above  prescriptions,  as  well  as 
employee/contractor  training,  and 
maintenance  of  the  permit's  terms  and 
conditions. 

The  EA  considers  the  environmental 
consequences  of  two  alternatives.  The 
no  action  alternative  would  probably 
result  in  continued  insidious  and  direct 
habitat  loss  for  Phaeognathus  hubrichti 
resulting  in  further  jeopardy  to  the 
species  and  continued  exposure  of  the 
Apphcant  imder  Section  9  of  the  Act. 
This  action  is  inconsistent  with  the 
purposes  and  intent  of  Section  10  of  the 
Act.  The  proposed  action  alternative  is 
issuance  of  the  incidental  take  permit. 
The  issuance  of  the  permit  will  be 
predicated  on  implementation  of  the 
AppUcant's  HCP,  and  the  measures 
contained  in  the  authorizing  permit. 

Dated:  February  26, 1996. 
N  WW  K.  Oaiigh. 
Regional  Director. 
(FR  Doc.  96r-4934  Filed  3-1-96;  8:45  am] 


BuTMw  of  Land  Manaoemfnt 
{NV-«80-1t20-«n]  i 


I  Advtoory  CmmcU— Notice  of 
Maottnfl  LocaAlona  and  Tlmoe 

MBtCTf:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Coxmcil 

Meeting  Locations  and  Times. 


r:  In  accordance  with  the 
Federal  Land  PoUcy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mo jave-Southem 
Oeat  Basin  Resource  Advisory  Council 
will  be  held  as  indicated  below.  The 
agenda  includes  a  field  trip,  pubUc 
meeting,  discussion  of  laws  and 
regulations  that  pertain  to  grazing,  and 
a  statewide  update  of  standards  and 
guidelines. 

All  meetings  are  open  to  the  public. 
The  pubUc  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  pubUc  comment  period  for  the 
coimdl  meeting  is  listed  below. 
Depending  on  the  nimiber  of  persons 
wishing  to  comment,  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance  such  as  sign  language 


interpretation  or  other  reasonable 
accommodations,  should  contact 
Michael  Dwyer  at  the  Las  Vegas  District 
Office,  4765  Vegas  Dr.,  Las  Vegas,  NV 
89108,  telephone,  (702)  647-5000. 

DATES  AND  TIMES:  Dates  are  March  21 
and  22. 1996.  The  council  will  meet  at 
the  BLM  Las  Vegas  District  Office 
located  at  4765  Vegas  Drive,  Las  Vegas, 
Nevada,  at  7:30  a.m.  on  March  21, 1996, 
and  will  depart  for  a  field  trip  at  8  a.m. 
Individuals  who  want  to  attend  the  field 
trip  must  provide  their  own 
transportation  and  lunch.  A  schedule 
for  the  field  trip  will  be  available  prior 
to  departure.  The  council  members  and 
BLM  support  staff  will  host  an  open 
house  for  public  input  on  the 
development  of  Standards  and 
Guidelines  for  range  reform  from  5:30 
p.m.  to  7:30  p.m.  at  the  Caliente  Youth 
Center.  U.S.  Highway  93.  Cafiente,  NV. 
On  March  22,  the  council  will  meet 
bom  8  a.m.  to  approximately  4  p.m.  at 
the  Caliente  City  Hall  in  the  historic 
Union  Pacific  Railroad  Station  building. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorraine  Buck,  Public  Affairs  Specialist, 

Las  Vegas  District,  telephone:  (702)  647- 

5000. 

Michael  F.  Dwyer, 

District  Manager. 

(FR  Doc.  96-4784  Filed  3-1-96;  8:45  am] 

BILUN6  COOC  4310-HC-M 
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[UT-080-1 430-00] 

Leasing  of  Public  Land;  Uintah  and 
Ducliesne  Counties,  UT 

agency:  Biu^au  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action;  Leasing 
of  Public  Land. 

SUMMARY:  The  following  pubUc  lands, 
located  in  Uintah  and  Duchesne 
Counties,  Utah  may  be  leased  on  a  non- 
competitive basis  to  existing  land  use 
permit  holders  pursuant  to  Section 
302(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1732)  and  43  CFR  2920. 

Leases  would  be  offered  to  the 
adjoining  landowners  who  ciurently 
hold  short-term,  land  use  permits  for  the 
purposes  specified  below: 

Brad  Nelson:  Permit  Serial  Number  #UTU- 
65105.  agricultural  crop  production,  haystack 
yards  and  silage  pit. 


Sah  Lake  Meridian,  Utah 

T   Q  c    p   1 7  E 
Sec.  22:  NWV4NWV4SEV«,  SViiNWV4SEV4, 

SWV4NEV4SEV4; 
Sec.  23:  SV4NEV4SWV4,  SEV4NWV4SWV4, 

NV4SWV4SEV«,  SWV4SWV«SEV4. 
Amounting  to  20.00  acres,  more  or  less. 
Hunt  Oil  Company,  c/o  Ed  Webster  Permit 
Serial  Number  «UTIJ-65111,  agricultural 
crop  production  and  corral  facility. 

Salt  Lake  Meridian,  Utah 

T.  11  S.,  R.  15  E., 

Sec.  31:  NWV4SEV4; 

Sec.  33:  SWV4NWV4SEV4. 

Amounting  to  11.50  acres,  more  or  less. 

H.  Lee  Wimmer:  Permit  Serial  Number 
*UTU-63981,  agricultural  crop  production. 

Sah  Lake  Maridiaa.  Utah 

T.  11  S.,  R  13  E., 

Sec.  21:  NEVtSE'/i; 

Sec.  33:  WVyMEV4,  NWV4NWV4. 

Amounting  to  25.00  acres,  more  or  less. 

Woody  Searle:  Permit  Serial  Number 
*UTU-71224,  irrigation  system  and  storage 
area. 

Sah  Lake  Meridiaa,  Utah 

T.  4  S.,  R  21  E., 
Sec.  4:  NWV4NSWV4SEV4. 
Amounting  to  1.00  acre,  more  or  less. 

This  action  would  convert  existing 
land  use  permits  to  long-term  leases. 
The  leases  would  be  for  a  term  of  from 
ten  to  fifteen  years  from  date  of 
issuance.  AppUcations  for  the  leases 
will  be  accepted  for  processing  upon 
completion  of  the  comment  period. 
Leases  would  be  issued  for  not  less  than 
fair  market  rental  and  the  lessee  shall 
reimburse  the  United  States  for 
reasonable  administrative  and  other 
costs  incurred  in  the  process  of 
converting  these  permits  to  leases. 

Conversion  of  these  land  use  permits 
to  leases  would  be  in  conformance  with 
Lands  and  Realty  Management 
Decisions  (LR03)  and  (LR08)  described 
in  the  December  21, 1994,  Record  of 
Decision  implementing  the  Diamond 
Mountain  Resource  Area  Resource 
Management  Plan. 

DATES:  On  or  before  April  18, 1996, 
interested  persons  may  submit 
comments  regarding  the  proposed  leases 
to  Peter  Kempenich,  Natural  Resource 
SpeciaUst,  Bureau  of  Land  Management, 
Vernal  District,  170  South  500  East, 
Vernal.  Utah  84078,  (801)  781-4432. 

Any  adverse  comments  will  be 
evaluated  by  the  Area  Manager  for  the 
Diamond  Moimtain  Resource  Area  who 
may  vacate  or  modify  this  notice  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  Area 
Manager,  this  Notice  of  Realty  Action 
will  faKBcome  the  final  determination  of 
the  Bureau. 


Dated:  February  21, 1996. 
Paul  Andrews, 
Acting  District  Manager. 
(FR  Doc.  96-4868  Filed  3-1-96;  8:45  am] 
BILLWa  CODE  4310-OO-M 


DEPARTIMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  September  29, 1995, 
and  pubUshed  in  the  Federal  Register 
on  October  11, 1995,  (60  FR  52923), 
Ciba-Geigy  Corporation, 
Pharmaceuticals  Division  Regulatory 
Comphance,  556  Morris  Avenue, 
Summit,  New  Jersey  07901,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  11. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  TiUe  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Gba-Geigy  Corporation  to 
manufactiu«  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  Section  303  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970  and  Titie  21,  Code  of  Federal 
Regulations,  Section  1301.54(e),  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  Usted  above  is 
granted. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-4946  Filed  3-1-96;  8:45  am] 

BILUNO  COOE  4410-e»-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  19, 1995,  and 
published  in  the  Federal  Register  on 
October  25, 1995,  (60  FR  54707),  Eh 
Lilly  Industries,  Inc.,  Chemical  Plant, 
Kilometer  146  7,  State  Road  2, 
Mayaguez,  Puerto  Rico  00680,  made 
appUcation  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of 
dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273),  a  basic  class  of  controlled 
substance  Usted  in  Schedule  II. 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  EU  Lilly  Industries,  Inc. 
to  manufacture  the  listed  controlled 
substance  is  consistent  with  the  pubUc 
interest  at  this  time.  Therefore,  pursuant 
to  Section  303  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970  and  Title  21,  Code  of  Federal 
Regulations,  Section  1301.54(e),  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  February  26. 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-4947  Filed  3-1-96:  8:45  am] 

BILUNG  COOE  441(MI9-M 


Manufacturer  of  Controlled 
Sut)stances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  November 
13, 1995,  Johnson  Matthey,  Inc.,  Custom 
Pharmaceuticals  Department,  2003 
Nolte  Drive,  West  Deptford,  New  Jersey 
08066,  made  appUcation  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  Usted  below: 


Drug 


2,5-DimethoxyafTiphetaniine  (7396) 

Difenoxin  (9168) 

Methylphenidate  (1724)  

Codeine  (9050)  

Oxycodone  (9143) 

Hydromorphone  (9150)  

Diphenoxylate  (9170) 

Hydrocodone  (9193)  

Levorphanol  (9220) „ 

Meperidine  (9230) 

Meperidine  intermed»te-A  (9232)  . 
Meperidine  intermediate-B  (9233)  . 
Meperidine  intermediate-C  (9234)  . 

Methadone  (9250) 

Mettiadone  intermediate  (9254) 

Oxymorphone  (9652)  

Morphine  (9300) 

OxynfX)rphone  (9652)  

Sufentanil  (9740) 

Carfentanil  (9743)  

Fentanyl  (9801) 


Sched- 
ule 


UMI 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  to 
supply  final  dosage  form  manufacturers. 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Cksntrol,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CXR), 
and  must  be  filed  no  later  than  May  3, 
1996. 

Dated:  February  26. 1996 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  96-4944  Filed  3-1-96;  8:45  am] 

BIUJNO  COOE  4410-0»-M 


lyianufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
19,  1995,  MD  Pharmaceutical,  Inc.,  3501 
West  Garry  Avenue,  Santa  Ana. 
(DaUfomia  92704,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Methylphenidate  (1724) 
Diphenoxylate  (9170)  ... 


Sched- 
ule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  dosage  forms  for  distribution  to 
its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objects  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  qujntuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  3, 
1996. 
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Dated:  Febniaiy  26, 1996.  I 

GoalLHaUip, 

Deputy  Assistant  Admmistrator,  Office  of 

Divasion  Control,  Drug  Enforcement 

Adaninistration. 

[FR  Doc  96-4945  Filed  3-1-96;  8:45  am] 


Drug 


ImportK  Of  ContnolM  SubfltancM; 
ttottoaof  ftayiili  iHoii 

By  Notice  dated  December  15, 1995, 
and  published  in  the  Federal  Kegister 
on  December  28. 1995.  (60  FR  67141), 
North  Pacific  Trading  Company.  1505 
SE  Gidetm  Street.  Portland.  Oregon 
97202.  made  application  to  the  Drug 
Enfcncement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comment  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  North  Pacific  Trading 
Company  to  import  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  piirsuant 
to  Section  1008(a)  of  the  Controlled 
Substances  hnport  and  Export  Act  and 
in  accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  class  of 
controlled  substance  Usted  above. 

Dated:  February  26, 1996. 
GenalLHusUp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-4948  Filed  3-1-96;  8:45  am) 
■UNO  COM  44ie-«a-M  I 


Manufactursr  of  Controlled 
Subetancas;  Netfca  of  Registration 

By  Notice  dated  June  29, 1995,  and 
pubUshed  in  the  Federal  Register  on 
July  6, 1995,  (60  FR  35225),  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufactiirer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Tetrahydrocannabinols  (7370) 

Dihydnxnorphine  (9145)  

Phokxxfine  (9314) 

Cocaine  (9041) 

Codeine  (9050)  

Dihydrocodeine  (9120) 

Oxycodone  (9143) 

Hydromorphone  (9150) 


Sched- 
ule 


Diphenoxylate  (9170)  

Benzoylecgonine  (9180)  

Ethylmorphine  (9190) 

Hydrocodone  (9193)  

Meperidine  (9230)  

Methadone  (9250) 

Methadone-intermediate  (9254) 

Dextropropoxyphene,    bulk    (nofv 
dosage  forms)  (9273). 

Morphine  (9300) 

ThetMine  (9333) 

Opium  extracts  (9610)  

Opium  tkjid  extract  (9620)  

Ofsium  tincture  (9630)  

Opium  powdered  (9639)  

Opium  granulated  (9640)  

Levo-alphacetylmethadol  (9648)  .... 

Oxymorphone  (9652)  

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyl  (9801)  


Sched^ 
ule 


A  registered  manufacturer  filed  a 
comment  requesting  that  Penick's 
application  for  registration  be  denied  for 
considerations  of  the  public  interest. 
The  commenter  also  questioned 
whether  Penick  has  the  manufacturing 
and  processing  capabilities  to 
manufacture  the  listed  controlled 
substances.  DEA  has  conducted 
inspection  of  Penick  and  determined 
that  Penick  has  complied  with  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a).  Penick's  current 
application  was  filed  to  renew  a 
manufacturer  registration  which  the 
firm  has  maintained  for  several  years 
and  under  which  the  firm  manufactiu^d 
controlled  substances  in  the  past  in  - 
conformance  with  the  Controlled 
Substances  Act  and  its  implementing 
regulations.  Therefore,  pursuant  to 
section  303  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  Title  21,  Code  of  Federal 
Regulations,  Section  1301.54(e),  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  February  26.  1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-4949  Filed  3-1-96;  8:45  am) 

BILUNG  CODE  441(M»-M 


DEPARTMENT  OF  UkBOR 

Mine  Sataty  and  Health  Administration 

Petitions  for  Modification     ^ 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Mackie  J.  Coal  Company,  Inc. 

[Docket  No.  M-95-169-C] 
Madde  J.  Coal  Company,  Inc.,  Route 

2.  Box  530,  Grundy.  Virginia  24614  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.1710-1 
(canopies  or  cabs;  self-propelled  electric 
face  equipment;  installation 
requirements)  to  its  Mine  No.  4  (I.D.  No. 
44-06051)  located  in  Buchanan  County, 
Virginia.  The  petitioner  proposes  to  use 
self-propelled  electric  face  equipment 
without  cabs  or  canopies  in  mining 
heights  of  48  inches  or  less.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  equipment  operator. 

2.  Marferic  Coal  Company,  Inc. 

[Docket  No.  M-95-170-C1 

Marfork  Coal  Company,  Inc.,  P.O.  Box 
457.  Whitesville.  West  Virginia  25209 
has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.333(d)(1) 
(ventilation  controls)  to  its  Outpost  East 
Mine  (I.D.  No.  46-08296);  its  Outpost 
West  Mine  (I.D.  No.  46-08295);  its 
White  Queen  Mine  (I.D.  No.  46-08297); 
its  Brushy  Eagle  Mine  (I.D.  No.  46- 
08315);  its  Low  Gap  Mine  (I.D.  No.  46- 
08442);  and  its  Birch  Fork  Mine  (I.D. 
No.  46-08493)  all  located  in  Raleigh 
County,  West  Virginia.  The  petitioner 
proposes  to  use  electronically  operated 
Roll-Down  Doors  constructed  of  rubber 
material  similar  to  those  used  in 
conveyor  belts  to  control  ventilation 
within  the  air  course  in  the  main  entries 
instead  of  using  heavy  Metal  Doors.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Leeco,  Inc. 

(Docket  No.  M-95-171-CI 

Leeco,  Inc.,  100  Coal  Drive,  London, 
Kentucky  40741  has  filed  a  petition  to 
modify  the  appUcation  of  30  CFR 
75.388(a)(1)  (boreholes  in  advance  of 
mining)  to  its  Mine  No.  63  (I.D.  No.  15- 
16413);  its  Mine  No.  68  (I.D.  No.  15- 
17497)  located  in  Perry  County, 
Kentucky;  its  Mine  No.  60  (I.D.  No.  15- 
12941);  and  its  Mine  No.  66  (I.D.  No. 
15-17172)  located  in  Leslie  County, 
Kentucky.  Instead  of  drilliag  boreholes. 


the  petitioner  proposes  to  advance  . 
panels  parallel  to  gob  areas  maintaining 
a  nominal  distance  of  35  feet  and  to 
second  mine  the  panel;  and  to  mine  out 
the  35  foot  barrier  to  the  previous  gob 
as  the  panel  retreats.  The  petitioner 
states  that  this  alternative  method 
would  only  apply  to  working  sections 
mining  within  50  feet  of  the  piUared 
areas  in  the  same  coal  miua.  The 
petitioner  asserts  that  appUcation  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Basin  Resources,  Inc. 

[Docket  No.  Kt-95-172-a 

Basin  Resources,  Inc.,  14300  Highway 
12,  Weston.  Colorado  81091  has  filed  a 
petition  to  modify  the  appUcation  of  30 
CFR  75.1002  (location  of  trolley  wires. 
troUey  feeder  wires,  high-voltage  cables 
and  transformers]  to  its  Golden  Eagle 
Mine  (I.D.  No.  05-02820)  located  in  Las 
Animas.  Colorado.  The  petitioner 
proposes  to  use  high- voltage  (2.400 
volts)  cables  to  supply  power  to 
longwall  mining  equipment.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Genwal  Resources,  Inc. 

(Docket  No.  M-95-173-C1 

Genwal  Resources.  Inc..  P.O.  Box 
1420,  Huntington,  Utah  84528  has  filed 
a  petition  to  modify  the  appUcation  of 
30  CFR  75.352  (return  air  courses)  to  its 
CrandaU  Canyon  Mine  (LD.  No.  42- 
01715)  located  in  Emery  County,  Utah. 
The  petitioner  proposes  to  use  belt  air 
in  a  two-entry  mining  system  and  install 
a  low-level  carbon  monoxide  detection 
system  as  an  early  warning  fire- 
detection  system  in  the  intake 
escapeway  and  the  belt  entry  using 
specific  procedures  outlined  in  its 
petition  for  modification.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Bituminous-Laurel  Mining.  Inc. 

[Docket  No.  M-95-174-C) 
-  Bituminous-Laurel  Mining.  Inc..  100 
Coal  Drive,  London.  Kentucky  40741 
has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.388(a)(1) 
(boreholes  in  advance  of  mining)  to  its 
Mine  No.  4  (I.D.  No.  15-11065)  located 
in  LesUe  County,  Kentucky.  Instead  of 
drilling  boreholes,  the  petitioner 
proposes  to  advance  panels  parallel  to 


gob  areas  maintaining  a  nominal 
distance  of  35  feet  and  to  second  mine 
the  panel;  and  to  mine  out  the  35  foot 
barrier  to  the  previous  gob  as  the  panel 
retreats.  The  petitioner  states  that  this 
alternative  method  would  only  apply  to 
working  sections  mining  within  50  feet 
of  the  pillared  areas  in  Cbe  same  coal 
mine.  The  petitioner  asserts  that 
appUcation  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Philippi  Development,  Inc. 

[Docket  No.  M-95-175-C) 

PhiUppi  Development,  Inc..  2708 
Cranberry  Square,  Morgantown,  West 
Virginia  26505  has  filed  a  petition  to 
modify  the  appUcation  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Sentinel  Mine  (I.D. 
No.  46-04168)  located  in  Barbour 
County,  West  Virginia.  The  petitioner 
proposes  to  increase  the  maximum 
length  of  its  traiUng  cables  to  900  feet 
for  supplying  power  to  shuttle  cars,  roof 
bolters  and  mobile  roof  supports.  The 
petitioner  has  outUned  specific 
procedures  in  its  petition  for 
modification  to  support  its  proposed 
alternative  method;  and  states  that 
proposed  revisions  to  the  part  48 
training  plan  would  be  submitted  to  the 
District  Manager  within  60  days  after 
the  Proposed  Decision  and  Order 
becomes  final  that  would  specify  task 
training  for  all  miners  designated  to 
examine  and  verify  the  short-circuit 
settings  and  circuit  interrupting 
device(s).  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  Consolidation  Coal  Company 

[Docket  No.  M-9&-176-C] 

ConsoUdation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsbureh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.364(b)(2) 
(vireekly  examination)  to  its  Robinson 
Run  No.  95  Mine  (I.D.  No.  46-01318) 
located  in  Harrison  County,  West 
Virginia.  Due  to  deteriorating  roof  and 
rib  conditions  and  roof  falls  in  certain 
areas  of  the  intake  air  course,  traveling 
the  area  would  be  unsafe.  The  petitioner 
proposes  to  estabUsh  evaluation  points 
to  monitor  the  quantity  and  quality  of 
air  in  the  affected  area.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 


measure  of  protection  as  would  the 
mandatory  standard. 

9.  McElroy  Coal  Company 

(Docket  No.  M-95-177-C) 

McElroy  Coal  Company,  Consol  Plaza. 
1800  Washington  Road,  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.804(a)  (underground  high- 
voltage  cables]  to  its  McElroy  Mine  (I.D. 
No.  46-01437)  located  in  Marshall 
Coimty,  West  Virginia.  The  petitioner 
proposes  to  use  a  high-voltage  cable 
with  an  internal  ground  check 
conductor  smaller  than  No.  10  (A.W.G.) 
as  part  of  its  4, 160- volt  longwall  mining 
system.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Leeco,  Inc. 

[Docket  No.  M-95-178-CI 

Leeco,  Inc.,  100  Coal  Drive.  London. 
Kentucky  40741  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.333(a)  to  its  Mine  No.  63  (I.D.  No. 
15-16413]  located  in  Perry  County. 
Kentucky.  The  petitioner  proposes  to 
use  semipermanent  stoppings  in  rooms 
where  second  mining  is  projected.  The 
petitioner  states  that  the  semipermanent 
stoppings  would  be  constructed  of  6- 
indi,  hollow-core  concrete  blocks,  dry 
stacked  and  coated  on  one  side  with 
wood-fiber  based  plaster;  and  that 
appUcation  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatorv- 
standard. 

11.  White  Oak  Mining  &  Construction 
Company,  Inc. 

(Docket  No.  M-95-179-C1 

White  Oak  Mining  &  Construction 
Company,  Inc.,  Scofield  Route.  Helper. 
Utah  84526  has  filed  a  petition  to 
modify  the  appUcation  of  30  CFR 
75.364(b)(4)  to  its  White  Oak  Mine  #2 
(I.D.  No.  42-01280)  located  in  Carbon 
County,  Utah.  Due  to  deteriorating  roof 
conditions,  the  Main  East  intake  at  the 
2nd  Right  seals  and  the  bleeder  entry  at 
the  north  end  of  the  2nd  &  3rd  Left 
panels  caimot  be  traveled  safely.  The 
petitioner  proposes  to  establish 
evaluation  points  to  monitor  the 
quantity  and  quality  of  air  in  the 
affected  area.  The  petitioner  states  that 
appUcation  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
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provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

12.  Perfomance  Coal  Company 

[Docket  No.  M-95-18(>-C] 

Performance  Coal  Company,  P.O.  Box 
69.  Naoma.  West  Virginia  25140  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.333(d)(1) 
(ventilation  controls)  to  its  Upper  Big 
Branch  Mine  South  (f-D.  No.  46-08436) 
located  in  Raleigh  County.  West 
Virginia.  The  petitioner  proposes  to  use 
electronically  operated  Roll-Down 
Doors  constructed  of  rubber  material 
similar  to  those  used  in  conveyor  belts 
to  ccmtrol  ventilation  within  the  air 
course  in  the  main  entries  instead  of 
using  heavy  Metal  Doors.  The  petitioner 
asserts  that  the  proposed  alternative 
method  wotild  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  Philippi  Development,  Inc.  , 

(Docket  No.  M-95-181-C)  ' 

Philippi  Development.  Inc.,  2708 
Cranberry  Square.  Morgantown.  West 
Virginia  26505  has  filed  a  petition  to 
modify  the  appUcation  of  30  CFR  75.350 
(air  course  and  belt  haulage  entries)  to 
its  Sentinel  Mine  (I.D.  No.  46-04168) 
located  in  Barbour  County.  West 
Virginia.  The  petitioner  proposes  to 
install  a  carbon  monoxide  monitoring 
system  as  an  early  warning  fire 
detection  system  in  all  belt  entries  used 
as  intake  air  courses.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

.  14.  Jacks  Branch  Coal  CtHnpany 

(Docket  No.  M-95-182-C1 

Jacks  Branch  Coal  Company,  P.O.  Box 
567.  Madison,  West  Virginia  25130  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.333(d)(1) 
(ventilation  controls)  to  its  Mine  No.  1 
(I.D.  No.  46-07273)  located  in  Boone 
County.  West  Virginia.  The  petitioner 
proposes  to  use  electronically  operated 
Roll-Down  Doors  constructed  of  rubber 
material  similar  to  those  used  in 
conveyor  belts  to  control  ventilation 
within  the  air  course  in  the  main  entries 
instead  of  using  heavy  Metal  Doors.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

15.  Mountain  Coal  Company    . 

[Docket  No.  M-95-183-C1 

Mountain  Coal  Company.  P.O.  Box 
591.  Somerset,  Colorado  81434  has  filed 


a  petition  to  modify  the  application  of 
30  CFR  75.1002-l(a)  (location  of  other 
electric  equipment;  requirements  for 
permissibility)  to  its  West  Elk  Mine  (I.D. 
No.  05-03672)  located  in  Gunnison 
County,  Colorado.  The  petitioner 
proposes  to  use  non-permissible 
electronic  testing  or  diagnostic 
equipment  within  150  feet  of  pillar 
workings.  The  petitioner  proposes  to 
use  low-voltage  or  battery  operated  non- 
permissible  equipment  such  as.  but  not 
limited  to,  laptop  computers, 
oscilloscopes,  vibration  analysis 
machines,  and  cable  fault  detectors.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

16.  Mountain  Coal  Company 

(Docket  No.  M-95-184-C) 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  apphcation  of 
30  CFR  75.500(d)  (permissible  electric 
equipment)  to  its  West  Elk  Mine  (I.D. 
No.  05-03672)  located  in  Gimnison 
County,  Colorado.  The  petitioner 
proposes  to  use  non-permissible 
electronic  testing  or  diagnostic 
equipment  in  or  inby  the  last  open 
crosscut.  The  petitioner  proposes  to  use 
low-voltage  or  battery  operated  non- 
permissible  equipment  such  as,  but  not 
limited  to,  laptop  computers, 
oscilloscopes,  vibration  analysis 
machines,  and  cable  fault  detectors.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed    • 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

17.  Rock  of  Ages  Quarries,  Inc. 

(Docket  No.  M-95-12-M] 

Rock  of  Ages  Quarries.  Inc.,  P.O.  Box 
482,  Barre,  Vermont  05641-0482  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.19003  (driving 
mechanism  coimections)  to  its  Rock  of 
Ages  Ught  Side  (I.D.  No.  43-00024),  U- 
13  American  Hoist,  Serial  Nimiber  H- 
4121,  Model  380/2  located  in 
WashingtonCounty,  Vermont.  The 
petitioner  requests  reUef  from  the 
mandatory  standard  as  it  appUes  to 
chain  drives  between  the  driving 
mechanism  and  the  gear  train  of  the 
hoists,  allowing  the  use  of  chain  drives 
for  such  application.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 


measiue  of  protection  as  would  the 
mandatory  standard. 

18.  Rock  of  Ages  Quarries,  Inc. 

[Docket  No.  M-95-13-M1 

Rock  of  Ages  Quarries.  Inc..  P.O.  Box 
482,  Barre.  Vermont  05641-0482  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.19003  (driving 
mechanism  connections)  to  its  Rock  of 
Ages  Ught  Side  (I.D.  No.  43-00024).  U- 
11  American  Hoist.  Serial  Number  H- 
3783.  Model  250/4  located  in 
Washington  County.  Vermont.  The 
petitioner  requests  relief  fi'om  the 
mandatory  standard  as  it  appUes  to 
chain  drives  between  the  (hiving 
mechanism  and  the  gear  train  of  the 
hoists,  allowing  the  use  of  chain  drives 
for  such  apphcation.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

19.  Rock  of  Ages  Qaarries,  fnc. 

[Docket  No.  M-9S-14-M1 

Rock  of  Ages  Quarries.  Inc.,  P.O.  Box 
482,  Barre,  Vermont  05641-0482  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  56.19003  (driving 
mechanism  coimections)  to  its  Rock  of 
Ages  Ught  Side  (I.D.  No.  43-00024).  W- 
2  American  Hoist,  Serial  Number  21878, 
Model  180/3  located  in  Washington 
County,  Vermont.  The  petitioner 
requests  relief  from  the  mandatory 
standard  as  it  applies  to  chain  drives 
between  the  driving  mechanism  and  the 
gear  train  of  the  hoists,  allowing  the  use 
of  chain  drives  for  such  appUcation.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

20.  Rock  of  Ages  Quarries,  Inc. 

[Docket  No.  M-95-15-M) 

Rock  of  Ages  Quarries.  Inc..  P.O.  Box 
482.  Barre.  Vermont  05641-0482  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  56.19003  (driving 
mechanism  connections)  to  its  Rock  of 
Ages  Ught  Side  (I.D.  No.  43-00024).  U- 
1  American  Hoist.  Serial  Niunber  22440, 
Model  180/3  located  in  Washington 
County,  Vermont.  The  petitioner 
requests  relief  trom  the  mandatory 
standard  as  it  appUes  to  chain  drives 
between  the  driving  mechanism  and  the 
gear  train  of  the  hoists,  allowing  the  use 
of  chain  drives  for  such  application.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 
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21.  Rock  of  Ages  Quarries,  Inc. 

[Docket  No.  M-95-16-M] 

Rock  of  Ages  Quarries,  Inc.,  P.O.  Box 
482,  Barre,  Vermont  05641-0482  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  56.19003  (driving 
mechanism  connections)  to  its  Rock  of 
Ages  Ught  Side  (I.D.  No.  43-00024), 
Clyde  JJ/Hoist,  Serial  Number  11430 
located  in  Washington  County, 
Vermont.  The  petitioner  requests  relief 
from  the  mandatory  standard  as  it 
applies  to  chain  drives  between  the 
driving  mechanism  and  the  gear  train  of 
the  hoists,  allowing  the  use  of  chain 
drives  for  such  appUcation.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

22.  Swenson  Granite  Company,  Inc. 

(Docket  No.  M-95-17-M) 

Swenson  Granite  Company,  Inc.,  369 
North  State  Street,  Concord.  New 
Hampshire  03301  has  filed  a  petition  to 
modify  the  appUcation  of  30  CFR 
56.19003  (driving  mechanism 
coimections)  to  its  Gray  Quarry  (I.D.  No. 
27-00083),  Hilltop  Derrick,  Timberland 
Hoist,  Serial  Number  65-10943,  Model 
480-2-IR-lOOE  located  in  Merrimack 
County,  New  Hampshire.  The  petitioner 
requests  relief  from  the  mandatory 
standard  as  it  applies  to  chain  drives 
between  the  driving  mechanism  and  the 
gear  train  of  the  hoists,  allowing  the  use 
of  chain  drives  for  such  application.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

23.  Swenson  Granite  Company,  Inc. 

[Docket  No.  M-95-1&-MJ 

Swenson  Granite  Company,  Inc.,  369 
North  State  Street,  Concord,  New 
Hampshire  03301  has  filed  a  petition  to 
modify  the  appUcation  of  30  CFR 
56.19003  (driving  mechanism 
connections)  to  its  Gray  Quarry  (I.D.  No. 
27-00083),  Lower  Quarry,  Clyde  Hoist, 
Serial  Number  21850,  Frame  6/2  Drum 
located  in  Merrimack  County,  New 
Hampshire.  The  petitioner  requests 
reUef  from  the  mandatory  standard  as  it 
applies  to  chain  drives  between  the 
driving  mechanism  and  the  gear  train  of 
the  hoists,  aUowing  the  use  of  chain 
drives  for  such  appUcation.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


24.  Rock  of  Ages  Quarries,  Inc. 

[Docket  No.  M-94-37-MI 

This  notice  amends  this  petition 
dociunent  published  in  the  Federal 
Register  on  August  25, 1994  (59  FR     - 
43869),  to  modify  the  application  of  30 
CFR  56.19003.  This  document  is  only 
for  the  Rock  of  Ages  Ught  Side  (I.D.  No. 
43-00024),  for  U-2  American  Hoist, 
Serial  Number  5645,  Model  180/3 
located  in  Washington  County, 
Vermont.  The  petitioner  requests  relief 
from  the  mandatory  standard  as  it 
applies  to  chain  drives  between  the 
driving  mechanism  and  the  gear  train  of 
the  hoists,  allowing  the  use  of  chain 
drives  for  such  application.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
3, 1996.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Date:  February  23.  1996. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations  and 

Variances. 

(FR  Doc.  9&-4866  Filed  3-1-96;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System  (WPPSS);  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21.  issued  to  the  Washington  Public 
Power  Supply  System  (the  Supply 
System,  or  the  licensee),  for  operation  of 
the  WPFSS  Nuclear  Project  No.  2. 
located  in  Benton  County,  Washington. 

The  proposed  amendment  would 
modify  the  technical  specifications  (TS) 
to  reflect  replacement  of  the  existing 
reactor  recirculation  (RRC)  flow  control 
system  with  an  adjustable  speed  drive 
(ASD)  system.  The  current  system  relies 


on  operation  of  the  RRC  pumps  at  two 
discrete  speeds,  using  How  control 
valves  to  vary  the  flow  in  the  RRC 
system.  Following  the  design  change, 
the  flow  control  valves  and  the  existing 
pump  controllers  would  be  deactivated 
in  place.  The  existing  analog-hydraulic 
flow  control  system  will  be  replaced 
with  dual  channel,  variable  frequency 
ASDs  and  a  digital  recirculation  flow 
control  system  that  would  vary  RRC 
flow  by  varying  RRC  pump  speed.  The 
proposed  TS  changes  would  reflect  the 
new  RRC  flow  control  system. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  29. 1996,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respecl 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission  s 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Richland 
PubUc  Library,  955  Northgate  Street. 
Richland.  Washington  99352.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretar}-  nr  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  heanng  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  b\  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner  s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
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effsct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  e^qpert 
opinion  which  support  the  contention 
and  on.  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
musX  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 


period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missomi 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  WilUam 
H.  Bateman,  Director,  Project  Directorate 
IV-2,  MS  0-13-E-18,  Washington,  D.C. 
20555:  petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX]  20555. 
and  to  M.H.  Philips,  Jr.,  Esq.,  Winston 
&  Sti-awn,  1400  L  Sti^et,  N.W., 
Washington,  D.C,  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
pubhshes  a  further  notice  for  pubUc 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  26, 1995, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Conunission. 
James  W.  Clifford, 

Senior  Project  Manager,  Project  Directorate 
IV-2.  Division  of  Reactor  Projects— IlI/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-4943  Filed  3-1-96:  8:45  am] 
BILUNG  CODE  7S90-01-P 


[Docket  Nos.  50-424  and  5(M2S] 

Georgia  Power  Company,  et  al.;  Vogtie 
Electric  Generating  Plant,  Units  1  and 
2  Environmental  Asaessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
FaciUty  Operating  License  Nos.  NPF-68 
and  NPF-81,  issued  to  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
operation  of  the  Vogtie  Electric 
Generating  Plant  (Vogtie),  Units  1  and  2, 
located  at  the  licensee's  site  in  Burke 
Coimty,  Georgia. 

EnTironmental  Assessment 

Identification  of  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  appUcation  dated  May  1, 
1995,  as  supplemented  by  letters  dated 
August  3  and  9,  September  22, 
November  20,  and  December  21, 1995, 
and  January  26  and  30, 1996.  The 
proposed  action  will  replace  the 
existing  Vogtie  Technical  Specifications 
(TS)  in  their  entirety  with  a  new  set  of 
TS  based  on  Revision  1  to  NUREG- 
1431,  "Standard  Technical 
Specifications  Westinghouse  Plants," 
and  the  existing  VEGP  TS. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  "NRC  hiterim  Pohcy  Statement  on 
Teclmical  Specification  Improvements 
for  Nuclear  Power  Reactors,"  (52  FR 
3788,  February  6, 1987),  and  later  the 
Final  PoUcy  Statement  (58  FR  39132, 
July  22, 1993),  formaUzed  this  need.  To 
faciUtate  the  development  of  individual 
improved  TS,  each  reactor  vendor 
owners  group  (OG)  and  the  NRC  staff 
developed  standard  TS  (STS).  For 
Westinghouse  plants,  the  STS  are 
pubUshed  as  NUREG-1431,  and  this 
dociunent  was  the  basis  for  the  new 
VogUe  TS.  The  NRC  Committee  to 
Review  Generic  Requirements  (CRGR) 
reviewed  the  STS  and  made  note  of  the 
safety  merits  of  the  STS  and  indicated 
its  support  of  conversion  to  the  STS  by 
operating  plants. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1431  and  on  guidance 
provided  in  the  Final  PoUcy  Statement. 
Its  objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  hiunan 
factors  principles  to  improve  clarity  and 
imderstanding.  The  Bases  section  has 


been  significantiy  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1431,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  improved  TS  (ITS).  Plant- 
specific  issues  (unique  design  features, 
requirements,  and  operating  practices) 
were  discussed  at  length  with  the 
Ucensee,  and  generic  matters  with  the 
OG. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Non-tecnnical  (administrative) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use  for  plant  operations 
personnel.  They  are  pm«ly  editorial  in 
nature  or  involve  the  movement  or 
reformatting  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  VogUe  TS  has  undergone 
these  types  of  changes.  In  order  to 
ensure  consistency,  the  NRC  staff  and 
the  Ucensee  have  used  NUREG-1431  as 
guidance  to  reformat  and  make  other 
administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
Vogtie  TS  but  did  not  meet  the  criteria 
set  forth  in  the  Final  Policy  Statement 
for  inclusion  in  the  TS.  In  general,  the 
proposed  relocation  of  items  in  the 
Vogtie  TS  to  the  Final  Safety  Analysis 
Report  (FSAR),  appropriate  plant- 
specific  programs,  procedures  and  ITS 
Bases  follows  the  guidance  of  the 
Westinghouse  STS  (NUREG-1431). 
Once  these  items  have  been  relocated  by 
removing  them  fix>m  the  TS  to  licensee- 
controlled  documents,  the  licensee  may 
revise  them  under  the  provisions  of  10 
CFR  50.59  or  other  NRC  staff-approved 
control  mechanisms,  which  provide 
appropriate  procedural  means  to  control 
changes. 

3.  More  restrictive  requirements, 
which  consist  of  proposed  VogUe  ITS 
items  that  are  either  more  conservative 
than  corresponding  requirements  in  the 
existing  V(^e  TS,  or  are  additional 
restrictions  that  are  not  in  the  existing 
Vogtie  TS  but  are  contained  in  NUREG- 
1431.  Examples  of  more  restrictive 
requirements  include:  placing  a 
Limiting  Condition  of  Operation  (LCO) 
on  plant  equipment  that  is  not  required 
by  the  present  TS  to  be  operable;  more 
restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  Vogtie  TS 
that  provide  little  or  no  safety  benefit 
and  place  imnecessary  burdens  on  the 
Ucensee.  These  relaxations  were  the 
result  of  generic  NRC  actions  or  other 
analyses.  They  have  been  justified  on  a 


case-by-case  basis  for  Vogtie  as  will  be 
described  in  the  staff's  Safety  Evaluation 
to  be  issued  with  the  license 
amendments,  which  will  be  noticed  in 
the  Federal  Register. 

In  addition  to  the  changes  described 
above,  the  licensee  proposed  certain 
changes  to  the  existing  TS  that  deviated 
from  the  STS  in  NUREG-1431.  Each  of 
these  additional  proposed  changes  is 
described  in  the  licensee's  appUcation 
and  in  the  staffs  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  FaciUty  Operating 
Licenses  and  Opportunity  for  a  Hearing 
(60  FR  46633).  These  changes  have  been 
justified  on  a  case-by-case  basis  for 
Vogtie  as  will  be  described  in  the  staff's 
Safety  Evaluation  to  be  issued  with  the 
license  amendments. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
convereion  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 
affect  facility  radiation  levels  or  facility 
radiological  effluents. 

Changes  that  are  administrative  in 
nature  have  been  found  to  have  no  effect 
on  the  technical  content  of  the  TS,  and 
are  acceptable.  The  increased  clarity 
and  imderstanding  these  changes  bring 
to  the  TS  are  expected  to  improve  the 
operator's  control  of  the  plant  in  normal 
and  accident  conditions. 

Relocation  of  requirements  to 
Ucensee-controlled  dociunents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  Ucensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  ensures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1431  and  Uie 
Final  Policy  Statement,  and,  therefore, 
are  acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable  and  are  likely  to  enhance  the 
safety  of  plant  operations. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burdens 
on  the  Ucensee,  their  removal  from  the 
TS  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  foimd  to 
be  acceptable  for  VogUe.  Generic 


relaxations  contained  in  NUREG-1431 
as  well  as  proposed  deviations  from 
NUREG-1431  have  also  been  reviewed 
by  the  NRC  staff  and  have  been  found 
to  be  acceptable. 

In  summary,  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  so  that  the 
health  and  safety  of  the  pubUc  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendments,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  amendments.  Such 
action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Vogtie 
Electric  Generating  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  8,  1996.  the  staff  consulted 
with  the  Georgia  State  official.  Mr. 
James  Hardeman  of  the  Environmental 
Protection  Division,  Georgia  Department 
of  Natiu^l  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
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that  the  proposed  action  will  not  have 
a  significant  efiiect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  detennined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  . 

amendments. 

For  further  details  vath  respect  to  this 
action,  see  the  licensee's  letter  dated 
May  1, 1995,  and  supplemental  letters 
dated  August  3  and  9,  September  22, 
November  20,  and  December  21, 1995, 
and  January  26  and  30, 1996,  which  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Buriie  County  Library,  412  Fourth 
Street,  Waynesboro,  Georgia. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
Leoiurd  A.  Wians. 

Acting  Director,  Project  Directorate  D-S, 
Division  of  Reactor  Projects — UU,  Office  of 
Nuclear  Reactpr  Regulation. 
[PR  Doc  96-4942  Filed  3-1-96;  8:45  am] 
■LUMO  COK  TSW-OI-P 


Node*  of  Organization  of  Agreement 
t  Tectinicai  Workshop 


UMI 


AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  Agreement  State 
staffs  plan  to  hold  a  pubUc  meeting  with 
various  vendors  for  the  purpose  of 
discusang  and  clarifying  an  NRC  draft 
hiformation  Notice  on  how  radiography 
Ucensees  can  verify  that  their  associated 
equipment  meets  the  requirements  of  10 
CFR  34.20.  Vendors  are  being  invited  to 
provide  procedures  for  identifying 
associated  equipment  they  manufacture. 
Agreement  States  are  States  which  have 
assumed  regidatory  authority  over 
certain  radioactive  materials.  NRC 
expects  to  use  the  findings  from  this 
meeting  to  finalize  an  Information 
Notice  on  identification  of  associated 
equipment;.  This  meeting  will  be  held  a 
day  in  advance  of  the  previously 
announced  March  5-6, 1996 
Organization  of  Agreement  States 
technical  meeting,  in  which  Agreement 
State  Program  issues,  including  this 
issue,  will  be  discussed  with  Agreement 
State  technical  representatives  (61  PR 
5414). 

DATES:  The  meeting  will  be  held  from 
2:00  p.m.  til  5:00  p.m  on  March  4, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Red  Lion  Inn  at  the  Quay,  100 


Columbia  Street,  Vancouver, 
Washington.  360/694-8341.  Vancouver 
is  located  directly  across  the  Columbia 
River  from  Portland,  Oregon,  and  is 
served  by  the  Portland  airport. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  H.  Myers.  Office  of  State 
Programs,  Mail  Stop  OWFN-3-D-23. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Telephone 
301/415-2328. 

CONDUCT  OF  THE  MEETING:  The  meeting 
will  be  conducted  in  a  manner  that  will 
expedite  the  orderly  conduct  of 
business.  The  following  procedures 
apply  to  public  attendance  at  the 
meeting: 

1.  Questions  or  statements  will  be 
entertained  as  time  permits  on  a  first- 
come,  first-served  basis,  following 
discussion  and  siunmary. 

2.  Seating  will  be  on  a  first-come, 
first-served  basis. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  February,  1996. 

For  the  Nuclear  Regulatory  Ckimmission. 
Richard  L.  Bangart, 
Director,  Office  of  State  Programs. 
(FR  Doc.  96-4941  Filed  3-1-96;  8:45  am] 

BILUNG  CODE  7S90-41-P 


Notice  of  Spent  Fuel  Storage  and 
Transportation  Public  Workshop 

The  Nuclear  Regulatory  Conmiission 
will  conduct  a  pubUc  workshop  on  May 
17, 1996,  to  discuss  the  NRC's  Spent 
Fuel  Storage  and  Transportation 
Program.  This  program  focuses  the 
agency's  efforts  on  the  important  issues 
associated  with  interim  storage  and 
tnuisportation  of  spent  fuel  fi-om  the 
nation's  nuclear  power  generators.  The 
purpose  of  the  workshop  is  to  provide 
applicants,  licensees,  and  other 
interested  parties  with  an  understanding 
of  staff  initiatives  and  to  provide  an 
opportimity  for  interested  parties  to 
obtain  both  NRC  and  licensee 
perspectives  on  issues  associated  with 
spent  fuel  management. 

The  workshop  will  focus  on 
participant  experience  gained  through 
the  licensing  and  inspection  programs 
for  dry  cask  storage.  The  NRC  staff  will 
discuss  current  and  planned  staff 
initiatives,  including  the  development 
of  staff  guidance  for  both  the  licensing 
and  inspection  programs.  The  staff  will 
also  be  interested  in  obtaining  feedback 
on  its  "Draft  Standard  Review  Plan  For 
Independent  Spent  Fuel  Storage  Casks." 
A  tentative  agenda  is  provided  below  in 
the  Supplementary  Information  section. 
TIME  AND  LOCATION:  The  workshop  will 
be  held  on  May  17,  1996,  from  8:30  am  . 
to  4:30  pm,  at  the  NRC  Auditorium.  The 


NRC  Auditorium  is  located  in  the  Two 
White  FUnt  North  Building  at  11545 
Rockville  Pike.  Rockville,  MD.  The 
White  FUnt  Metro  Station  is  located  at 
the  intersection  of  MarineUi  Drive  and 
Rockville  Pike.  The  NRC  complex  is  * 

directly  across  MarinelU  Drive  from  the 
Metro  Station. 

REGISTRATION:  To  ensure  availability  of 
adequate  copies  of  workshop  materials, 
pre-registration  is  requested  by  April  15, 
1996,  to  Mr.  James  Schneider  via  mail 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  0-6-F-18, 
Washington,  DC  20555-0001;  telephone 
(301)  415-8523;  or  facsimile  (301)  415- 
8555.  When  registering,  please  provide 
the  full  name  of  attendee(s),  name  of 
organization,  mailing  address,  daytime 
telephone  number,  and  facsimile 
number. 

SUPPLEMENTARY  INFORMATION: 

Tentative  Agenda 

8:30    Introduction 
The  Licensing  Process 
—10  CFR  Parts  71  and  72 
—10  CFR  Part  50  Interface 
NRC  Experience  with  Dry  Cask 

Storage 
— Licensing  and  Inspection 

Observations  and  Lessons  Learned 
Break 
NRC  Experience  with  Dry  Cask 

Storage  (cont'd) 
—NRC  Action  Plan 
—Change  Processes  (10  CFR  50.59 

and  10  CFR  72.48) 
— Quahty  Assurance  and  Inspections 
12:00    Limch 
1:00    Industry  Experience  With  Dry 

Cask  Storage 
Break 

Staff  Initiatives  and  Feedback 
— Development  and 

Implementation — Standard  Review 

Plan  and  Inspection  Procedures 
— Commtmications — NRC,  Industry, 

and  the  Public  Workshop  Summary 
4:30    Adjournment 

Note:  Time  for  questions  and  discussion  ' 
has  been  allotted  at  the  end  of  each 
presentation. 

For  further  information  contact  Mark 
S.  Delligatti,  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Mail  Stop  0-6-G-22,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-tOOOI.  telephone 
(301)415-8518. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  96-4939  Filed  3-1-96;  8:45  am] 
BILLMG  COOE  7SM-01-^ 


Sunshine  Act  Meeting 

NUCLEAR  REGULATION  COMMISSION 
DATE:  Thursday,  March  7, 1996. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 
STATUS:  PubUc 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  March  7 

4:00  p.m. 
Affirmation  Session  (Public  Meeting] 
a.  Cleveland  Electric  Illuminating  Co. — 

Licensee's  Petition  for  Review  of  LBP- 

95-17 
(Contact:  Andrew  Bates,  (301]  415-1963) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  stattis  of  meetings 
caU  (Recording}— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  HiU  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb9mc.gov  or 
gkt@nrc.gov. 

Dated:  February  28, 1996. 
WflliuBM.Hai.Jr.. 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
(FR  Doc.  96-5101  Filed  2-29-96;  1:12  pm] 
BOJJNQ  CODE  7SS»-»1-M 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  pubUc  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
appUcations  for  permits  and  Ucenses. 

Regulatory  Guide  1.162,  "Format  and 
Content  of  Report  for  Thermal 
Annealing  of  Reactor  Pressure  Vessels," 
describes  a  format  and  content 
acceptable  to  the  NRC  staff  for  the 
Thermal  Annealing  Report  to  be 
submitted  to  the  NRC  for  describing  the 
Ucensee's  plan  for  thermal  annealing  a 
reactor  vessel.  This  guide  also  describes 


the  Thermal  Annealing  Results  Report 
that  must  be  submitted  after  the  thermal 
annealing. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  cunently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
PubUcations  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  PubUc 
Docimient  Room,  2120  L  Street  NW., 
Washington,  DC.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  the  Office  of 
Administration,  Attention:  Distribution 
and  Services  Section,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  or  by  fax  at  (301)  415- 
2260.  Issued  guides  may  also  be 
piuchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C  552(a)] 

Dated  at  Rockville,  Maryland,  this  ISth  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  MorTiaoD, 
Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  96-4940  Filed  3-1-96;  8:45  am) 

BKUNQ  CODE  7Sa»-01-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieaae  No.  35-2S47S] 

Filings  Under  the  Public  Utility  ^folding 
Company  Act  of  1935,  as  Amended 
("Act") 

February  26, 1996. 

Notice  is  hereby  given  that  the 
foUowing  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s] 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  21, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  of  the  relevant  appUcant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  Ifpecifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  wiU  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Columbia  Gas  System,  Inc.  (70- 
8791) 

Notice  of  Proposal  to  Issue  Common 
Stock;  Order  Authorizing  SoUcitation  of 
Proxies 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware,  19807,  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(a),  7. 12(c) 
and  12(e)  of  the  Act  and  rules  42.  62  and 
65  thereunder. 

Columbia  proposes  to  adopt,  subject 
to  shareholder  approval  at  the  annual 
meeting  of  shareholders  to  be  held  on  - 
April  26, 1996  ("1996  Annual 
Meeting"),  The  Columbia  Gas  System, 
Inc.  Long-Term  Incentive  Plan  ("Plan"). 
The  Columbia  Board  of  Directors 
("Board")  approved  the  Plan  on 
December  20, 1995.  Columbia  states  that 
the  purpose  of  the  Plan  is  to  provide 
incentives  to  specific  individuals  to 
attract,  retain  and  motivate  certain 
employees  and  directors  and  to  aUgn  the 
interests  of  these  individuals  with  the 
shareholders"  interests. 

The  Plan  provides  long-term 
incentives  to  (1)  officers  and  key 
employees  ("Employees")  of  Columbia 
and  its  subsidiaries  (the  "System")  who, 
in  the  opinion  of  the  Compensation 
Committee  of  Columbia's  Board 
("Committee"),  may  be  able  to  make 
substantial  contributions  to  the  System 
by  their  ability  and  efforts;  and  (2) 
members  of  the  Board  who  are  not 
employees  ("Outside  Directors").  The 
Plan  authorizes  as  incentive  awards: 
stock  options,  including  incentive  and 
nonquaUfied  stock  options;  stock 
appreciation  rights  ("SARs");  contingent 
stock;  restricted  stock;  and  awards  in 
other  forms,  including  a  combination  of 
the  foregoing,  that  the  Committee  may 
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deem  appropriate  and  consistent  with 
th»  Plan's  purpose.  Employees  could 
receive  any  fcnm  of  award,  while 
Outside  Directors  are  eligihle  only  for 
nonqualified  stock  option  awards  in 
accordance  with  a  fonniila  contained  in 
the  Plan. 

■Up  to  three  miUion  shares  of  common 
stocK,  $10  par  value,  may  he  granted 
under  the  Plan,  suhject  to  eqmtable 
adjustment  in  certain  instances  to 
prevent  dilution  or  enlargement  of  the 
participants'  rights.  No  more  than  20% 
of  the  total  shares  authorized  for 
issuance  under  the  Plan,  or  600,000 
shares,  may  be  awarded  pursuant  to  the 
contingent  and  restricted  stock  award 
provisions.  The  maximum  number  of 
shares  that  may  be  awarded  to  any 
individual  during  the  Ufa  of  the  Plan 
will  be  20%  of  the  total  shares 
authorized  for  issuance  under  the  Plan, 
or  600,000  shares.  Shares  issued  under 
the  Plan  may  be  authorized  and 
unissued  shares  or  treasury  shares. 
Shares  of  common  stock  subject  to 
options  and  awards  that  expire  or  ' 

terminate  for  reasons  other  than  the 
exercise  of  a  SAR  would  be  available 
again  for  awards  imder  the  Plan. 

The  Board  may  suspend,  terminate  or 
amend  the  Plan;  the  Board  may  not, 
however,  without  Commission    ■ 
authorization,  if  required,  and 
shareholder  approval,  adopt  an 
amendment  that  would:  (1)  Materially 
increase  the  benefits  accruing  to 
participants;  (2)  materially  increase  the 
maximum  number  of  shares  that  may  be 
issued  under  the  Plan;  (3)  materially 
modify  the  Plan's  ehgibiUty 
requirements;  or  (4)  change  the  basis  on 
wldch  awards  are  granted  to  Outside 
Directors.  Columbia  reserves  the  right  to 
tenninate  all  or  part  of  the  Plan  for  any 
reason,  so  long  as  participants  are 
equitably  compensated  for  their 
interests. 

The  portion  of  the  Plan  applicable  to 
Employees  will  be  administered  by  the 
Committee,  which  is  composed  of 
Outside  DirectCHS  who  qualify  as 
"disinterested  persons"  imder  Rule 
16b-3  of  the  Securities  Exchange  Act  of 
1934,  as  amended  ("Exchange  Act"). 
and  as  "outside  directors"  imder 
Section  162(m)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  ("IRC"),  and 
the  regulations  thereunder.  In 
administering  the  Plan  for  Employees, 
the  Committee  will  have  full  and  final 
authority  in  its  discretion  to  interpret 
the  provisions  of  the  Plan  conclusively 
and  to  decide  all  questions  of  fact 
arising  in  its  application;  to  detennine 
the  Employees  to  who  awards  shall  be 
made  and  the  type  of  award  to  be  made 
and  the  amoimt,  size  and  terms  of  each 
such  award;  to  determine  the  time  when 


awards  will  be  granted;  to  make  all 
other  determinations  necessary  or 
advisable  for  the  administration  of  the 
Plan;  and  to  accelerate  the  exercise 
period  of  an  option  or  the  restriction/ 
contingency  period  of  restricted  and 
continent  stock  awards. 

The  Committee  also  will  administer 
the  portions  of  the  Plan  applicable  to 
Outside  Directors,  but  only  with  respect 
to  ministerial  matters.  Columbia  states 
that  the  Plan  is  designed  to  be  a 
"formula  plan"  for  Outside  Directors 
meeting  the  requirements  of  Exchange 
Act  Rule  16b-3(c)(2)  and,  accordingly, 
is  intended  to  be  self-governing.  The 
Committee  will  have  no  discretion  with 
respect  to  the  amoimt,  price  and  timing 
of  awards  to  Outside  Directors.  The  Plan 
may  not  be  amended  more  than  once 
every  six  months  except  as  may  be 
consistent  with  Exchange  Act  Rule  16b- 
3(c)(2)(ii)(B). 

Nonqualified  stock  option  awards  will 
be  made  to  Outside  Directors  if 
Coliunbia's  total  shareholder  return 
(market  appreciation  and  dividends 
declared  in  a  year)  for  a  fiscal  year 
exceeds  the  median  of  the  total 
shareholder  retmn  for  the  peer  group  of 
companies  utilized  for  comparison 
purposes  in  Columbia's  annual  proxy 
statement.  If  Columbia's  total 
shareholder  return  falls  within  the  third 
quartile  (between  50%  and  75%)  or  the 
fourth  quartile  (between  75%  and 
100%)  of  the  peer  group,  then  options 
will  be  granted  to  each  Outside  Director 
to  purchase  3.000  or  6,000  shares  of 
Columbia  common  stock,  respectively. 
No  award  options  will  be  made  to 
Outside  Directors  if  total  shareholder 
retiun  is  at  or  below  the  median. 

Outside  Director's  nonqualified  stock 
option  awards  would  be  granted 
effective  as  of  90  days  after  the  close  of 
Columbia's  fiscal  year  for  total 
shareholder  ret\im  performance  for  the 
preceding  fiscahyear.  Grants  to  Outside 
Directors  would  vest  one-third  upon  the 
date  of  the  grant,  one-third  upon  the 
first  anniversary  of  the  grant,  and  one- 
third  upon  the  second  anniversary  of 
the  grant.  The  purchase  price  per  share 
of  stock  for  Outside  Directors'  awards 
would  be  100%  of  the  fair  market  value 
of  the  stock  on  the  day  the  option  is 
granted.  less  any  dividends  paid  as  long 
as  the  option  is  outstanding,  but  no  less 
than  par  value.  Fair  market  value  is  the 
average  of  the  high  and  low  sales  prices 
per  share  of  Columbia's  common  stock 
on  the  New  York  Stock  Exchange  as 
reported  in  the  Wall  Street  Journal  for 
a  given  date.  In  all  other  respects  and  to 
the  extent  consistent  with  Exchange  Act 
Rule  16b-3(c)(2),  Outside  Director  stock 
options  will  be  governed  by  the 


provisions  of  the  Plan  governing 
Employee  options. 

Options  will  be  evidenced  by  stock 
option  agreements  with,  in  substance, 
the  following  terms  and  conditions.  The 
purchase  price  per  share  deUverable 
upon  the  exercise  of  an  incentive  stock 
option  will  be  100%  of  the  fair  market 
value  of  the  stock  on  the  day  the^option 
is  granted.  The  piuchase  price  p^r  share 
deliverable  upon  the  exercise  of  a 
nonquahfied  stock  option  will  be  100% 
of  the  fair  market  value  of  the  stock  on 
the  day  the  option  is  granted,  less  any 
dividends  paid  while  the  option  is 
outstanding,  but  no  less  than  the  par 
value  of  the  stock.  The  option  period 
will  not  start  earUer  than  six  months  or 
end  not  more  than  ten  years  after  the 
date  of  the  grant  of  the  option.  The 
Committee  may  permit  an  acceleration 
of  the  previoiisly  determined  exercise 
terms,  subject  to  the  terms  of  the  Plan 
and  to  the  extent  permitted  by  Exchange 
Act  Rule  16b-3(c).  If  an  optionee  ceases 
to  be  an  Employee  of  the  System  or  an 
Outside  Director  of  Columbia  for  any 
cause  other  than  death,  disabiUty  or 
retirement  or  a  change  in  control,  the 
optionee  may  be  able  to  exercise  the 
option  during  its  term  within  a  period 
of  three  months  after  such  termination. 
Incentive  stock  option  agreements  may 
contain  such  terms,  conditions  and 
provisions  as  the  Committee  may 
determine  to  be  necessary  or  desirable 
to  qualify  the  option  as  a  tax-favored 
option  under  the  IRC.  Stock  purchased 
pursuant  to  an  option  agreement  is  to  be 
paid  for  in  full  at  the  time  of  purchase, 
either  in  the  form  of  cash,  common 
stock  of  Columbia  at  fair  market  value 
or  in  a  combination  thereof,  as 
determined  by  the  Committee. 

SARS  may  be  granted  in  cormection 
with  options  and  will  entiUe  the  grantee 
to  receive  all  or  a  portion  of  the  excess 
of  (1)  the  fair  market  value  of  a  specified 
number  of  shares  of  Coliunbia's 
common  stock  at  the  option's  surrender, 
over  (2)  100%  of  the  fair  market  value 
of  the  same  number  of  shares  at  the  time 
the  option  was  granted,  less  any 
dividends  paid  while  the  option  was 
outstanding  but  unexercised.  SARs  will 
be  granted  for  a  period  of  not  less  than 
six  months  nor  more  than  10  years.  No 
SAR  will  exercisable  during  the  first  six 
months  from  the  date  of  the  grant  or 
after  a  grantee's  employment  by  the 
System  is  terminated,  except  that  the 
Committee  may  permit  an  SAR  to  be 
exercisable  for  up  to  three  months  after 
the  grantee's  employment  is  terminated. 
If  the  termination  was  due  to  death, 
retirement  or  disability,  however,  the 
grantee  or  his  successor  may  be  able  to 
exercise  the  SAR  within  24  months  after 
the  date  of  the  termination.  The 


Committee  may  reserve  the  right  to 
accelerate  previously  determined 
exercise  terms. 

In  contingent  stock  awards,  the  stock 
is  not  issued  until  the  right  to  receive 
the  stock  is  vested.  For  restricted  stock 
awards,  shares  will  be  issued  in  the 
name  of  the  recipient,  but  the  recipient 
will  not  receive  them  until  the  specified 
restrictions  lapse,  or  if  he  receives  them, 
the  shares  will  bear  a  legend  referring  to 
all  applicable  restrictions.  Attempts  to 
dispose  of  such  stock  in  contravention 
of  the  restrictions  will  be  ineffective. 
Recipients  of  restricted  stock  awards 
will  have  all  the  rights  of  a  stockholder 
during  the  restricted  period. 

Under  contingent  and  restricted  stock 
awards.  Employees  are  given  the  right  to 
receive  shares  of  stock  when  the 
specified  contingencies  and/or 
restricticms  are  satisfied.  The  Committee 
may  determine  such  restrictions  and. 
except  for  an  initial  six  month  period, 
may  accelerate  any  applicable 
contingency  or  restriction  period. 
Termination  of  employment  for  any 
reason  prior  to  the  lapse  of 
contingencies  or  restrictions  and  unless 
otherwise  provided  for  in  the  Plan  or 
award  agreement  will  result  in  the 
forfeiture  by  the  participant  to 
Columbia,  without  payment  or  any 
other  consideration,  of  all  rights  to  the 
shares  as  to  which  there  remain 
unlapsed  contingencies  or  restrictions. 
If  a  recipient  of  a  contingent  or 
restricted  stock  award  is  terminated  but 
continues  to  receive  a  salary  because  of 
an  agreement,  severance  program  or 
other  arrangement,  then  contingencies 
and  restrictions  that  are  or  could  have 
been  satisfied  during  the  period  the 
.salary  payments  are  continued  will  be 
deemed  to  have  been  satisfied  and  the 
applicable  shares  will  be  issued  and 
delivered  to  the  recipient  before  the 
salary  payments  are  ended. 

Upon  a  change  in  control,  all 
contingent,  restricted  and  stock  option 
awards  (including  SARs)  automatically 
vest  and  all  restrictions  or  contingencies 
will  be  deemed  to  have  been  satisfied. 
A  change  in  control  will  occur  upon:  (1) 
the  acquisition  by  any  party  or  parties 
of  the  beneficial  ownership  of  25%  or 
more  of  the  voting  shares  of  Columbia; 
(2)  the  occurrence  of  a  transaction 
requiring  shareholders'  approval  for  the 
acquisition  of  Columbia  through 
purchase  or  exchange  of  stock  or  assets, 
or  by  merger  or  otherwise;  or  (3)  the 
election  during  a  period  of  24  months  or 
less  of  30%  or  more  of  the  members  of 
the  Board,  without  the  approval  of  a 
majority  of  the  Board  as  constituted  at 
the  beginning  of  the  period. 

Columbia  proposes  to  submit  the  Plan 
for  consideration  and  action  by  its 


stockholders  at  the  annual  meeting  to  be 
held  on  April  26. 1996,  and  in 
connection  therewith,  to  solicit  proxies 
from  its  stockholders.  Consequentiy, 
Columbia  requests  that  the  effectiveness 
of  its  declaration  with  respect  to  such 
solicitation  of  proxies  be  permitted  to 
become  effective  as  soon  as  practicable 
as  provided  in  rule  62(d). 

It  is  stated  that  no  state  or  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions. 

It  appearing  to  the  Commission  that 
Columbia's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  rule  62: 

It  is  Ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be,  and  it  hereby  is.  permitted 
to  become  effective  forthwith,  pursuant 
to  rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  R  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  96-4883  Filed  3-1-96:  8:45  ami 
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[Ratoase  No.  34-36892;  File  No.  4-388] 
Symposium  on  Intangible  Assets 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  symposium. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
announcing  that  it  will  hold  a 
symposium  on  issues  related  to  the 
financial  accounting  and  reporting  of 
intangible  assets.  The  symposium  will 
have  various  panels  that  will  address 
such  topics  as  the  natiue  and  types  of 
intangible  assets,  including  intellectual 
property,  human  capital,  research  and 
development,  software  and  related 
items.  Discussion  at  the  symposium  also 
will  center  upon  the  types  of  companies 
that  utilize  intangible  assets,  the 
importance  of  disclosure  relating  to 
these  assets  from  the  perspective  of 
investors  and  other  users  of  financial 
reporting,  and  the  sounds  of 
information  relating  to  intangible  assets. 
Invited  panelists  also  will  discuss  issues 
related  to  the  measurement  of  intangible 
assets  by  preparers  of  financial  reports, 
concerns  about  disclosures  related  to 
intangible  assets,  academic  research 
pertaining  to  such  assets,  and  the 
experience  of  U.S.  and  foreign  standards 
setters  with  regard  to  accounting  and 


disclosure  of  intangible  assets.  The 
symposium  will  conclude  with  a 
general  discussion  of  issues  raised  by 
the  various  panels  and  measures  that 
might  be  taken  to  address  these  issues,  x 

Invited  panehsts  will  include 
academics  engaged  in  the  study  of 
intangible  assets,  representatives  of  U.S. 
and  foreign  companies  that  utilize 
intangibles,  and  various  representatives 
of  the  accounting  profession  and 
standard  setting  community.  A  list  of 
the  panelists  will  be  published  at  a  later 
date. 

DATES:  The  symposium  will  be  held  on 
Thursday,  April  11.  1996  from  1:00  p.m. 
to  5:30  p.m..  and  on  Friday.  April  12, 
1996  from  9:00  a.m.  to  4:30  p.m.. 
ADDRESSES:  The  symposium  will  take 
place  in  Room  lC-30  at  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N.W..  Washington,  DC.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  symposium  is  open  to  the  public. 
Members  of  the  public  planning  to 
attend  the  symposium  are  encouraged  to 
contact  Terry  Warfield  at  (202)  942- 
4400  or  Andre  Owens  at  (202)  942- 
0800. 

Dated:  February  27.  1996. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  96-4886  Filed  3-1-96:  8:45  ami 
BILUNQ  CODE  W1»-01-M 


[Release  No.  34-36888;  FUe  No.  SA-Amex- 
96-07] 

Self'Ragulatory  Organizations;  Notice 
of  Filing  and  Immediate  Eftectlvenass 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Minor  Corrections  to  the 
Exchange's  Company  Guide 

February  26.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  5,  1996,  the  American  Stock 
Exchange.  Inc.  ("Amex  '  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  Februar>-  15. 
and  February  26,  1996,  the  Exchange 
submitted  Amendments  No.  1  and  2  to 
the  proposed  rule  change  to  the 
Commission.^  The  Commission  is 


MSU.S.C.  784(b)ll). 

*  Amendment  No.  1  corrected  the  proposed 
renumbering  of  existing  Item  b  of  Section  212  of  the 
Company  Guide  and  redesignated  the  proposed  rule 
change  as  a  "noncontroversial"  filing  under  Section 
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publishing  this  notice  to  sohdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regalatoiy  Oi^ganization's 
Statmient  of  the  Tenns  of  Substance  of 
the  PR^wsed  Role  Qiange 

The  Exchange  is  proposing  to  make 
several  minor  corrections  to  its 
Company  Guide.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Ghange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sec^ons  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  i 

1.  Purpose 

The  Exchange  is  proposing  to  make 
several  minor  corrections  to  its 
Company  Guide.  First,  Section  108  is 
being  amended  to  delete  its  prohibition 
against  Usting  voting  trust  certificates. 
With  the  adoption  of  the  imiform  voting 
rights  policy  on  December  19, 1994, 
which  eliminated  the  Exchange's 
prohibition  against  listing  non-voting 
stock,  the  Exchange  believes  that  it  is  no 
longer  appropriate  to  retain  this 
restriction  as  to  voting  trust  certificates 


19(bM3XA)  and  Rule  19b-t(e](6)(iii)  thereunder.  See 
Latter  dated  Ftbniary  15, 1996,  from  Claudia 
Crawley.  Special  Counsel,  Amex,  to  Glen 
Benentine,  Senior  Counsel/Teani  Leader.  SEC. 
Amendment  No.  2  further  amends  Section  212  by 
moving  from  Item  3(b)  to  Item  1  the  requirement 
that  applicants  for  listing  indicate  the  number  of 
shares  outstanding  of  any  class  of  stock  that  is  not 
being  listed,  the  quantity  of  shares  reserved  for 
future  issuance,  and  the  purpose  for  which  such 
shaiea  have  been  reserved.  See  Letter  dated 
February  26, 1996,  bom  Claudia  Crowley.  Special 
Counsel,  Amex,  to  Glen  Barrentine.  Senior  Counsel/ 
Team  Leader,  SEC 
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because  such  certificates  may  be  eligible 
for  listing  if  the  issuer  is  otherwise  in 
conformance  with  the  policy.  Due  to  an 
oversight.  Section  108  was  not  amended 
at  the  time  Section  122  was  amended  to 
adopt  the  uniform  voting  rights  policy.^ 

Second,  Section  140  of  the  Company 
Guide  is  being  amended  to  delete  the 
reference  to  "long-term"  warrants.  All 
warrants  listed  on  the  Exchange  are 
subject  to  the  same  fee  schedule,  and 
the  inadvertent  inclusion  of  the  phrase 
"long-term"  is  confusing  to  issuers. 

Third,  Section  212  of  the  Company 
Guide  is  being  corrected  to  delete 
several  superfluous  items.  The 
Exchange  no  longer  requires  that  the 
information  referenced  in  Items  3(a),  4 
and  5  be  included  in  a  listing 
application  because  such  information  is 
contained  in  other  documents  submitted 
by  listing  applicants  in  connection  with 
the  application.  The  requirement  that 
this  information  be  reiterated  on  the 
Usting  application  is  unduly  confusing 
to  listing  apphcants.  Additionally,  the 
requirement  in  Item  6  that  the 
applicant's  corporate  seal  be  affixed  to 
the  certificate  submitted  in  connection 
with  the  application  is  being  deleted 
because  the  use  of  a  corporate  seal  is  not 
necessary  to  authenticate  the  officer's 
signature  on  the  certificate,  and  some 
companies  no  longer  have  corporate 
seals. 

Finally,  as  a  result  of  the  above 
deletions  to  Section  212,  two  additional 
changes  are  being  made.  First,  the 
requirement  that  apphcants  for  listing 
indicate  the  number  of  shares 
outstanding  of  any  class  of  stock  that  is 
not  being  listed,  the  quantity  of  shares 
reserved  for  future  issuance,  and  the 
purpose  for  which  such  shares  have 
been  reserved  is  being  moved  from  Item 
3(b)  to  Item  1.  Second,  Item  6  is  being 
rehumbered  as  Item  3. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act* 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ^  in  particular  in  that  it 
is  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  and  processing  information 


'  The  Commission  notes  that  the  Amex  would 
have  to  apply  its  voting  rights  policy  in  Section  122 
to  voting  trusts. 

M5  U.S.C.  78f(b). 

M5  U.S.C.  78fn)J(5). 


with  respect  to  transactions  in 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  afi'ect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act«  and  Rule  19b-4(e){6)  thereunder.' 

A  proposed  rule  change  filed  under 
Rule  19b-4(e)"  does  not  become 
operative  prior  to  thirty  days  after  the 
date  of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  In 
order  for  the  Exchange  to  include  the 
proposed  rule  changes  in  its  pending 
printing  of  the  Company  Guide,  the 
Amex  has  requested  that  the 
Commission  accelerate  the 
implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  thirty  days  specified  imder  Rule 
19b-4(e)(iii).3  "rhe  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and 
therefore  has  determined  to  make  the 
proposed  rule  change  operative  as  of  the 
date  of  this  order. 


»15U.S.C78s(b)(3)(A). 
7 17  CFR  240.19b-4(e)(6]. 
•17CFR240.19b-4(e). 
"17  CFR  240.19b-t(e)(6)(iii). 


At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoUcitatioa  of  Coounents 

Intersted  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission^ 
should  file  six  opies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the, 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
07  and  should  be  submitted  by  March 
25, 1996. 

For  the  Conunission,  by  the  DivisioD  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  96-48S4  Filed  3-1-96;  8:45  am] 
BIUINQ  CODE  8010-01-M 

[Release  No.  34-3M85;  kitematlenal  Series 
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Self-Regulatory  Organixations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Propoaad  Rule  Change 
Relating  to  the  Liating  and  Trading  of 
Commodity  Indexed  Securltlea 

February  26, 1996 
I.  Introduction 

On  December  11, 1995,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 


1017  CFR  200.30-3(a)(12). 


"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
list  and  trade  commodity  indexed 
preferred  or  debt  securities  ("ComPS"), 
whose  value  will  be  linked  to  the  price 
of  a  single  commodity. 

Notice  of  the  proposed  rule  change 
was  pubUshed  for  comment  and 
appeared  in  the  Federal  Register  on 
January  3, 1996.^  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposal. 

n.  Description  of  Proposal 

Under  Section  107  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  caimot  be  readily  categorized 
under  the  listing  criteria  for  common 
and  preferred  stocks,  bonds,  debentures 
and  warrants.  The  Amex  now  proposes 
to  Ust  for  trading  ComPS,  which  will 
conform  to  the  Amex's  Usting  guideUnes 
under  Section  107  of  the  Company 
Guide.*  Accordingly,  all  issuances  of 
ComPS  must  have:  (1)  A  pubUc 
distribution  of  one  milUon  trading  imits; 
(2)  400  holders;  and  (3)  a  market  value 
of  not  less  tuon  $4  million.  The 
Exchange  also  will  require  that  the 
issuer  have  a  minimtun  tangible  net 
worth  of  $150  milUon.  In  addition,  the 
Exchange  will  require  that  the  total 
original  issue  price  of  the  notes  (when 
combined  with  all  of  the  issuer's 
commodity  linked  notes  which  are 
fisted  on  a  national  securities  exchange 
or  traded  through  the  faciUties  of 
NASDAQ),  shall  be  greater  than  25%  of 
the  issuer's  tangible  net  worth  at  the 
time  of  issuance. 

Holders  of  ComPS  generally  will 
receive  a  dividend  or  interest  as 
applicable  on  the  face  value  of  their 
securities.  The  frequency  and  rate  of  the 
dividend  or  interest  payment  will  vary 
from  issue  to  issue  based  upon 
prevailing  interest  rates  and  other 
factors.  In  addition,  investors  will 


•15U.S.C.  878s(b)(l)(1988). 

'17  CFR  S240.19b-«  (1993). 

3  See  Securities  Exchange  Act  Release  No.  36639 
(Dec.  27. 1995),  61  FR  196. 

'The  proposed  underwriter  of  ComPS  has 
advised  the  Exchange  that  the  securities  will 
comply  with  the  "hybrid  exemption"  of  the 
Commodity  Futures  Trading  Conunission  ("CFTC") 
under  17  CFR  Part  34.  The  underwriter  has  further 
advised  the  Exchange  that  it  has  presented  a 
description  of  the  structure  and  sample  term  sheet 
of  ComPS  to  the  staff  of  the  CFTC,  who  have  raised 
no  objection  to  the  structure. 


receive  at  maturity  a  payment  linked  to 
the  price  of  a  single  commodity  in 
accordance  with  tbe  following  formula: 

Fact  Amoimt  *  (Ending  Commodity 
Price/Beginning  Commodity  Price) 

Commodity  prices  will  be  determined 
in  a  manner  as  described  in  greater 
detail  below.  In  addition,  commodity 
prices  for  the  purpose  of  determining 
the  payment  to  holders  at  maturity  will 
be  determined  by  reference  to  prices  for 
a  linked  commodity  over  at  least  a  ten 
business  day  period.  The  securities  will 
have  a  term  of  bom  two  to  ten  years. 
Holders  of  the  securities  have  no  claim 
to  any  of  the  underlying  physical  linked 
commodities.  Under  the  proposal,  the 
Exchange  may  only  link  different  issues 
of  ComPS  to  the  following  commodities: 
West  Texas  Intermediate  ( "WTI")  crude 
oil,  natiu'al  gas,  unleaded  gasoline, 
hearing  oil,  alimiium  ("Al"),  copper 
("Cu"),  sdnc  ("Zn"),  nickel  ("Ni"),  gold, 
silver  and  platiimi. 

The  prices  for  the  commodities  linked 
to  the  proposed  ComPS  will  be  based 
upon:  (i)  London  Metal  Exchange 
("LME")  closing  prices  for  the  futures 
contracts  expiring  the  third  Wednesday 
of  March,  June,  September  and 
E)ecember  (with  respect  to  the  hnked 
base  metals);  (ii)  New  York  Mercantile 
Exchange  ("NYMEX")  official 
settlement  prices  for  the  near  term 
futures  contract  expiring  ever\'  month 
(with  respect  to  the  linked  energy 
commodities);  (iii)  NYMEX  official 
settlement  prices  for  the  platiimi 
contract  expiring  January.  April,  July 
and  October;  (iv)  Commodity  Exchange 
("COMEX")  official  settlement  prices  for 
the  gold  contract  expiring  February. 
April,  June,  August  and  December;  and 
(v)  COMEX  official  settlement  prices  for 
the  silver  contract  expiring  March,  May, 
July,  September  and  December. 

These  prices  are  widely  reported  by 
vendors  of  financial  information  and  the 
press.  The  following  charts  describe  the 
linked  contracts: 
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Officiai  Commxfty  Name  and  Units 

1.  Aluminum  S/MT  (Metric  Tons) 

2.  Capper  SMT > 

3.  Nickel  $/MT 

4.  anc  9/m 

5.  Healing  CM  #2  Vgei 

6.  Natural  Gas  S/MM  BTU 

7.  Unleaded  Gas  S/gal 

&  Wn  Light  Sweet  Crude  S/BBL 

9.  Platinum  S/troy  oz ~ 

I Va  \9(HU    >■■•••■••■■■••■•••••••■■••••••••■•■••••■•■••■•••■•■■••••■• 

11.  Sivar „ 


Excliange 

LME  

LME  

LME  

LME  

NYMEX  

NYMEX  

NYMEX  

NYMEX  

NYMEX  

COMEX 

COMEX 


Units  per  contract 

25  tons 

25  tons 

6  tons  ._ „ 

25  tons 

42,000  gal 

10.000  MM  BTU  ... 

42.000  gal 

1.000  bbl 

50  troy  oz 

100  troy  oz 

5,000  troy  oz 


Contract  used  for  ComPS 


Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Every  month. 

Every  month. 

Every  month. 

Every  month. 

Jan,  Apr,  Jul,  OcL 

Feb,  Apr,  Jun,  Aug  and  Dec. 

Mar,  May,  Jul,  Sep  and  Dec. 


Comrrxxjity 


Cu  

Ni 

^N   ■■.■■■»..■•■••••• 

linn  iln  ri    ^MM 

I  wiPWiy  Ui  .»«•• 

Natural  Gas  »» 

UnroBuau  UBS 

WTI  

Odd  

wwvm   ■•■■«.>..■■■.> 

Platinurfi 


Avg.  daily 

Avg.  open 

volume  (in 

interest  (in 

contracts) 

contracts) 

58,417 

257,886 

68,945 

207,748 

13,620 

58,515 

21,212 

100,518 

36,184 

159,614 

25.495 

130,255 

30.331 

93,225 

107,654 

411,483 

33,860 

155,347 

23,954 

120,027 

3,572 

23,239 

The  value  of  the  linked  commodities 
will  be  calculated  using  one  of  three 
pricing  methodologies,  as  described 
below;  (1)  Excess  Return,  (2)  Total 
Return  or  (3)  Price  Return 
methodologies. 

1.  Excess  Return 

When  the  Excess  Return  methodology 
is  employed  to  value  ComPS,  it  is 
anticipated  that  holders  of  the  proposed 
ComPS  will  realize  a  return  on  their 
investment  equivalent  to  a  trading 
strategy  that  holds  a  fully  collateralized 
near  term  commodity  futures  contract 
for  the  Linked  commodity  and,  near  the 
expiration  of  the  contract,  rolls  the 
position  into  the  next  nearest  designated 
contract.  Accordingly,  this  methodology 
can  be  characterized  as  the  sum  of 
"price"  return  and  "roll"  retxim. 

Price  return  is  the  return  that  arises 
solely  from  changes  over  time  in  the 
price  of  the  nearby  contract.  Thus,  if  on 
the  first  day  of  a  given  month  the  price 
of  the  nearby  contract  is  S15.00,  and  on 
the  30th  day  of  such  month  the  price  of 
the  contract  is  $15.50,  the  investor  in 
such  contract  has  earned  a  price  return 
of  3.3%  ($0.50/$15  or  3.33%).  Roll 
return  represents  the  yields  which  are 
potentially  available  as  a  result  of  the 
differential  between  the  prices  for 
shorter-dated  commodity  future 
positions  and  the  prices  for  longer-dated 
commodity  futiires  positions.  The  price 
of  the  longer-dated  position  may  be 
high«'  or  lower  than  the  price  of  the 
shorter-dated  position  based  on  a 


variety  of  factors,  including  the  cost  of 
transportation,  storage  and  insurance  of 
commodities,  the  expectations  of  market 
participants  with  respect  to  future  price 
trends  and  general  supply  and  demand 
trends. 

To  minimize  possible  pricing 
volatility  arising  from  conducting  the 
"roll"  on  a  single  business  day,  the 
substitution  of  the  new  contract  for  the 
old  will  be  accomplished  over  a  five 
business  day  period  in  increments  of 
20%  of  the  index  value.  For  example, 
the  index  change  on  the  day 
immediately  following  the  first  roll  is 
80%  of  the  old  contract  change  plus 
20%  of  the  new  contract  change.  On  the 
next  day,  the  index  change  is  60%  old 
contract  and  40%  new  contract  and  so 
forth  until  after  the  last  roll  day  the 
index  change  is  now  100%  the  new 
contract  change.  For  energy 
commodities,  the  "roll"  will  be 
conducted  each  month.  For  base  and 
precious  metals,  due  to  the  absence  of 
a  designated  contract  for  each  month, 
the  "roll"  will  be  conducted 
periodically  into  the  designated 
contract.  Rolls  for  all  commodities  will 
begin  on  the  fifth  business  day  of  the 
month.  If  a  market  disruption  (e.g.,  a 
limit  price  move,  no  trading  or  Umited 
trading]  occurs  on  a  roll  day,  then  the 
affected  commodity  will  not  roll  on  that 
day,  and  the  voliune  to  roll  will 
accumulate  and  roll  on  the  next 
available  day. 

Many  commodity  markets,  including 
those  for  base  metals  and  energy 


products,  have  historically  been  in 
backwardation  for  extended  periods 
[i.e.,  the  nearby  futiu^s  contracts  are 
more  expensive  than  longer  dated 
contracts).  This  creates  an  opportunity 
to  increase  the  return  available  through 
an  investment  in  such  commodities  by 
establishing  longer-dated  positions  in 
the  commodities  and  continuously 
"rolling"  such  positions  forward  as  they 
approach  expiration.  With  the  passage 
of  time,  longer-dated  positions  replace 
expiring  shorter-dated  positions. 
Positions  that  were  formerly  longer- 
dated  but  which  have  become  shorter- 
dated  positions  are  rolled  forward  and 
sold,  with  the  proceeds  used  to 
purchase  longer-dated  replacement 
contracts.  This  process  results  in  the 
realization  of  the  roll  return.  However, 
if  the  prices  for  shorter-dated  positions 
are  less  than  the  prices  for  longer-dated 
positions  (a  condition  referred  to  as 
"contango")  the  investor  may  bear  a  cost 
with  rolling  futiues  positions  forward, 
even  where  prices  for  shorter-dated 
positions  remain  constant  or  increase. 
This  potential  cost  arises  from  the  fact 
that  as  longer-dated  contracts  become 
shorter-dated  contracts  and  then 
approai::h  expiration,  the  prices  of  such 
contracts  may  decrease  relative  to  the 
prices  for  the  same  contract  when  it  was 
further  away  from  expiration.  Thus,  as 
the  maturing  contracts  are  sold  and 
rolled  into  longer-dated  positions,  the 
investor  realizes  a  relatively  smaller 
amount  of  proceeds,  and  must  purchase 


the  newly  acquired  longer  dated  futures 
contract  at  a  higher  price. 

The  example  that  follows  illustrates 
the  calculation  of  Excess  Return  as  the- 
sum  of  price  and  roll  return.  In  the 


example,  spot  prices  move  from  $15  to 
$15.50  over  one  month,  and  the  second 
nearby  monthly  contract  moves  from 
$14.40  to  $15  (i.e.,  the  price  curve 


remains  in  a  constant  $0.50 
backwardation).  Holding  period  Excess 
Return,  therefore,  is  $15.50-$14.50)/ 
$14.50  or  6.9%. 


Calculating  excess  retum  in  a  backwardated  mailtet 

1st  Neart>y  Contract  and  Price , 

.  2nd  Neartjy  Contract  and  Price 

P/L  on  Oct  Position  Initiated  Aug  1st 

Holding  Period  Spot  Retum 

Holcfing  Period  Excess  Retum  


Aug  1st 


Sep  @  $15.00 
Oct  @  $14.50 


Sept  1st 


Oct@Sl5.50. 

Nov  @  SI  5.00. 

SI  .00. 

3.3%  (on  Sep  contract). 

6.9%  (on  Oct  contract). 


2.  Total  Retum 

As  stated  above,  the  proposed 
sectuities  also  may  use  a  "Total  Retum" 
methodology  to  value  the  linked 
commodities.  The  Total  Retum 
methodology  simply  adds  the  element 
of  retiun  arising  &om  an  investment  in 
U.S.  Treasiuy  bills  to  the  value  of  the 
linked  commodity  as  calculated  by  the 
Excess  Retum  methodology  described 
above.  The  element  of  retum  arising 
from  an  investment  in  Treasury  bills  is 
referred  to  as  collateral  retum 
("collateral  retum").  Thus,  Total  Retum 
equals  Excess  Retum  plus  an  interest 
rate  equivalent  to  the  U.S.  Treasury  bill 
rate.  If  the  Total  Retum  methodology  is 
used,  seciuities  will  not  have  a  separate 
dividend  or  interest  payment,  or  if  they 
do  have  a  separate  dividend  or  interest 
payment,  it  will  be  substantially  less 
than  if  the  Excess  Retum  methodology 
were  used.  The  retum  based  upon  the 
Treasury  bill  rate  will  be  calcidated 
using  a  13  week  T-bill  yield, 
compounded  daily  at  the 
decompounded  discoimt  rate  of  the 
most  recent  weekly  U.S.  Treasury  bill 
auction  as  found  in  the  H.15  (519) 
report  pubhshed  by  the  Board  of 
Govemors  of  the  Federal  Reserve 
System,  on  the  full  value  of  the 
commodity.  Interest  will  accrue  on  an 
actual  day  basis  over  weekends  and 
holidays  at  the  previous  day's  rate. 

3.  Price  Retum 

If  a  Price  Retum  methodology  is 
employed,  the  value  of  the  linked 
commodity  at  maturity  of  the  ComPS 
will  be  determined  by  reference  to  the 
price  of  a  specified  near  term  futures 
contract.  The  use  of  the  Price  Retum 
methodology  eliminates  the  elements  of 
roll  and  collateral  retum  from  the 
valuation  of  the  linked  commodities.  If 
the  Price  Retum  methodology  is  used  to 
determine  the  value  of  the  linked 
commodity,  the  holders  of  the  proposed 
ComPS  generally  will  receive  a 
dividend  or  interest  payment  on  the  face 
value  of  their  securities,  the  frequency 
and  rate  of  which  will  vary  from  issue 


to  issue  depending  upon  prevailing 
interest  rates  and  other  factors. 

It  is  anticipated  that  the  futures 
contract  underlying  a  particular  ComPS 
will  remain  unchanged  during  the  term 
of  the  instrument.  Certain 
developments,  however,  may 
necessitate  changes  with  respect  to  the 
underlying  futures  contract.  ^  E)ecisions 
regarding  such  changes  will  be 
determined  by  a  policy  committee 
consisting  of  employees  of  the 
commodities  and  research  areas  of  the 
imderwriter  or  its  affiliates  as  well  as 
independent  industry  and  academic 
experts.  Employees  of  the  underwriter 
or  its  affiUates  will  be  restricted  to  an 
advisory,  non-voting  membership  on  the 
committee.  Members  of  the  policy 
committee  will  be  prohibited  from 
trading  ComPS. 

If  it  becomes  necessary  to  choose  a 
replacement  futures  contract,  the  "new" 
replacement  contract  will  meet  the 
following  criteria:  (i)  it  will  be  priced  in 
U.S.  dollars,  or  if  priced  in  a  foreign 
currency,  the  exchange  on  which  the 
contract  is  traded  must  publish  an 
official  exchange  rate  for  conversion  of 
the  price  into  U.S.  dollars  and  such 
currency  must  be  freely  convertible  into 
U.S.  currency,  (ii)  it  will  be  traded  on 
a  regulated  futiu^s  exchange  in  the  U.S., 
Canada,  U.K,  Japan,  Singapore  or  an 
O.E.C.D.  coimtiy,^  and  (iii)  at  the  time 
of  replacement,  it  will  have  a  minimum 
annual  volume  of  300,000  contracts  or 
$500  million.  The  underwriter  will 
immediately  notify  the  Exchange  and 
vendors  of  financial  information  in  the 
event  that  there  is  a  chance  in  the 


>  Such  developments  could  include,  among  other 
things,  changing  liquidity  conditions  or  the 
discontinuation  of  existing  contracts  or  the 
emergence  of  new  "benchmark"  contracts  for  the 
{jarticular  linked  commodity. 

*  The  O.E.C.D.  (Organization  of  Economic 
Cooperation  and  Development)  consists  of  the 
following  countries:  the  U.S.,  )apan,  Germany, 
France,  Italy,  U.K.,  Canada,  Australia,  Austria, 
Belgium,  Denmark,  Finland,  Greece,  Iceland, 
Ireland,  Luxembourg,  Mexico,  Netherlands.  New 
Zealand,  Norway,  Portugal,  Spain,  Sweden, 
Switzerland  and  Turkey. 


futures  contract  underlying  a  particular 
series  of  ComPS. ^ 

The  Amex  represents  that  it  is  able  to 
obtain  market  surveillance  information, 
including  customer  identity 
information,  with  respect  to  transactions 
occurring  on  the  LME  pursuant  to  its 
information  sharing  arrangements  with 
the  Securities  and  Futures  Authority 
("SFA")  in  the  United  Kingdom  through 
the  Intermarket  Surveillance  Group 
("ISG")."  The  Exchange  also  is  able  to 
obtain  market  surveillance  information, 
including  customer  identity 
information,  with  respect  to  transactions 
occurring  on  NYMEX  or  COMEX 
pursuant  to  its  information  sharing 
agreement  with  NYMEX.  In  addition, 
the  Exchange  is  able  to  obtain  market 
surveillance  information,  including 
customer  identity  information, 
regarding  transactions  on  several  other 
futures  exchanges  in  the  U.S.  and 
abroad  through  the  ISG.^ 

In  the  event  that  the  policy  committee 
determines  that  the  futures  contract 
underlying  a  ComPS  should  be  changed, 
and  it  identifies  an  appropriate 
benchmark  replacement  contract,  the 
substitution  of  the  new  contract  for  the 
old  only  will  be  done  where:  (1)  the 
Exchange  has  established  a 
comprehensive  information  sharing 
agreement  with  the  market  or  self- 


^The  Amex  would  also  have  to  have  suitable 
surveillance  arrangements  for  any  replacement 
contract,  as  discussed  above 

•The  ISG  was  formed  on  )uly  14,  1983  lo.  among 
other  things,  coordinate  more  effectivel) 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets  See 
intermarket  Surveillance  Group  Agreement.  July  14. 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter. 
was  signed  by  ISG  members  on  January  29.  1990 
See  Smxjnd  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  )anuar\  29.  1990 
The  domestic  members  of  the  ISG  are  the  Amex.  the 
Boston  Stock  Exchange,  Inc.:  the  Chicago  Board 
Options  Exchange.  Inc.:  the  Chicago  Stock 
Exchange.  Inc.:  the  National  Association  of 
Securities  Dealers,  Inc.:  the  New  York  Stock 
Exchange,  Inc.:  the  PaciTic  Stock  Exchange.  Inc.: 
and  the  Philadelphia  Stock  Exchange,  Inc.  The  SFA 
is  an  affiliate  member  of  ISG. 

'See  infra  note  10. 
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regulator  for  the  replacement  contract.^o 
or  (2)  the  SEC  has  established  suitable 
alternative  arrangements  with  an 
appropriate  regulator  of  the  market  for 
the  replacement  c(£tract.*>  When  there 
is  no  suitable  benchmark  replacement 
contract  or,  there  is  a  suitable 
boichmark  contract  but  the  Exchange's 
or  the  Commission's  information 
sharing  arrangements  do  not  meet  the 
above  criteria,  then  the  affected  ComPS 
either  will  be  called  by  the  issuer  or  the 
payment  to  be  made  to  holders  at 
maturity  will  be  fixed  as  of  a  certain 
time  and  in  a  manner  estabUshed  by  the 
imderwriter,  and  thereafter  the  principal 
amoimt  will  not  fluctuate  throughout 
the  term  of  the  instrument  as  a  result  of 
the  price  of  a  linked  commodity. 

The  underwriter  intends  to  retain  the 
services  of  an  independent  calculation 
agent  to  compute  the  value  of  the  linked 
commodities  in  accordance  with  the 
protocols  described  above  if  a  Total 
Return  or  an  Excess  Return 
methodology  is  employed  since  the 
value  of  the  linked  commodities  will 
vary  from  the  prices  of  the  relevant 
futures  contracts  then  trading  as  a  result 
of  the  incorporation  of  roll  and 
collateral  retiim  (in  the  case  of  Total 
Return  methodology).  With  respect  to 
ComPS  overlying  the  Unked  energy  and 
precious  metal  commodities  (i.e.,  Uiose 
commodities  traded  in  the  U.S.],  the 
value  of  such  ComPS  will  be  calculated 
every  60  seconds  and  disseminated  to 
vendors  of  financial  data  via  the 
Exchange's  Network  B.  With  respect  to 
ComPS  overlying  base  metals  {i.e.,  those 
traded  on  the  LME],  the  value  of  such 
ComPS  mil  be  continuously 
disseminated  on  Network  B,  but  will  be 
updated  only  once  per  day  during  U.S. 
maricet  hotirs  as  the  market  for  the 
relevant  underlying  contracts  does  not 
trade  in  a  continuous  fashion  when  the 
U.S.  securities  markets  are  open. 

Since  commodity  returns  historically 
have  been  negatively  correlated  with 
financial  assets,  the  Exchange  believes 


UMI 


<°The  Exchange  currently  has  information 
sharing  arrangements  that  qualify  as  comprehensive 
information  sharing  agreements  with  the  following 
futures  markets  and  self-regulators:  Chicago  Board 
of  Trade,  Chicago  Mercantile  Exchange,  London 
International  Financial  Futures  and  Options 
Exchange,  Montreal  Exchange,  New  York  Futures 
Exchange,  New  York  Mercantile  Exchange  and  the 
U.K.  Securities  and  Futures  Authority.  From  time 
to  time,  moreover,  the  Exchange  enters  into  new 
information  sharing  arrangements  that  qualify  as 
comprehensive  information  sharing  agreements 
with  securities  and  futures  markets  and  self- 
togulaton  other  than  those  with  which  the 
Esicfaange  currently  has  such  agreements. 

"  Amex  will  notify  the  Commission  staR  prior  to 
the  commencement  of  a  ComPS  replacement 
contract  change.  Telephone  conversation  between 
Michael  Bickfonl,  Amex,  and  Michael  Walinskas. 
SSC,  on  February  21. 1996. 


that  the  ownership  of  ComPS  (although 
their  retiun  is  uncertain)  will  help  to 
diversify  a  portfolio  of  financial 
instruments.  According  to  the  Exchange, 
ComPS  also  will  benefit  the  producers, 
consumers  and  dealers  of  the 
underlying  commodities  by  permitting 
them,  through  the  issuance  of  ComPS,  to 
raise  low  cost  capital. 

Returns  to  investors  in  ComPS  are 
imleveraged  with  neither  a  cap  nor  a 
floor.  There  is  an  element  of  derivative 
pricing,  however,  with  respect  to  the 
calculation  of  the  final  payment.  The 
Exchange,  accordingly,  will  require 
members,  member  organizations  and 
employees  thereof  to  make  a 
determination  with  respect  to  customers 
whose  accoimts  have  not  previously 
been  approved  to  trade  futures  or 
options  that  a  transaction  in  the 
proposed  securities  is  suitable  for  such 
customer.  In  addition,  members, 
member  organizations  or  employees 
thereof  recommending  a  transaction  in 
ComPS  will  be  required:  (1)  to 
determine  that  the  transaction 
recommended  is  suitable  for  the 
customer  and  (2)  to  have  a  reasonable 
basis  for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of, 
the  recommended  transaction.  The 
Exchange  will  distribute  a  circular  to  its 
membership  prior  to  trading  ComPS 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitabiUty 
recommendations)  when  handling 
transactions  in  such  securities  and 
highlighting  the  special  risks  and 
characteristics  thereof. 

ComPS  will  be  subject  to  the  equity 
margin  and  trading  rules  of  the 
Exchange  that,  where  ComPS  are  issued 
as  debt  in  denominations  with  a  face 
value  of  $1 ,000  or  greater,  they  will  be 
traded  subject  to  the  Exchange's  debt 
trading  rules  (although  they  will  still 
remain  subject  to  equity  margin  rules). 

in.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).  In 
particular,  the  Commission  believes  that 
the  availability  of  exchange-traded 
ComPS  will  provide  an  instrument  for 
investors  to  achieve  desired  investment 
objectives  [e.g.,  commodity  exposure 
and  portfolio  diversification)  through 
the  purchase  of  an  exchange-traded 
securities  product  linked  to  one  of  the 


single  commodities  noted  above."  For 
the  reasons  discussed  below,  the 
Commission  has  concluded  that  the 
Amex  listing  standards  applicable  to 
ComPS  are  consistent  with  the  Act. 

ComPS  are  similar  in  structure  to  a 
previous  Amex  proposed  product. 
Commodity  Indexed  Notes  ("COINs"), 
which  the  Commission  approved  in 
March  1995."  COINs,  similar  to 
ComPS,  were  proposed  to  be  listed 
pursuant  to  Section  107  of  the  Amex 
Company  Guide.  The  principal  value  of 
COINs  was  to  be  derived  from  the 
performance  of  a  conunodity  index 
comprised  of  futures  contracts  overlying 
certain  selected  physical  commodities. 

Like  COINs,  the  value  of  ComPS  will 
be  affected  partially  by  certain  risks  that 
are  associated  with  the  purchase  and 
sale  of  exchange-traded  futures 
contracts.  Furdiermore,  the  Commission 
notes  that  the  prices  of  commodities, 
including  the  eleven  individual 
commodities  which  may  imderlie  a 
particular  ComPS  issuance,  may  be 
subject  to  volatile  price  movements 
caused  by  numerous  factors.** 
Accordingly,  an  investment  in  ComPS 
may  also  be  subject  to  volatile  price 
movements  due  to  price  changes  in  the 
underlying  commodities  and  related 
futures  contracts.  In  addition,  ComPS 
possess  many  complex  features,  such  as 
the  incorporation  of  roll  return  and 
collateral  return  into  their  pricing 
methodologies. 

In  order  to  address  the  complex  and 
risky  nature  of  ComPS,  the  Amex  has 
proposed  special  suitabiUty,  disclosure, 
and  compUance  requirements.  First,  the 
Exchange  will  require  members  to  make 
a  determination  with  respect  to 
customers  whose  accounts  have  not 
previously  been  approved  to  trade 
futures  or  options  that  a  transaction  in 
the  proposed  securities  is  suitable  for 
such  customer.*'  This  is  important 
given  the  embedded  derivative 
component  of  ComPS.  Second,  the 


"Pursuant  to  Section  6Cb](5)  of  the  Act  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

'^  See  Securities  Exchange  Act  Release  No.  35S18 
(March  21. 1995). 

^*  Such  factors  include,  but  are  not  limited  to, 
international  economic,  social  and  political 
conditions  and  levels  of  supply  and  demand  for  the 
individual  commodities. 

>^  Such  a  requirement  is  more  than  the  duty  to 
know  and  approve  customers,  but  entails  an 
obligation  to  make  a  determination  that  the 
transaction  is  suitable  for  the  customer. 


Amex  will  require  that  members  who 
make  recommendations  in  ComPS 
determine  that  the  transaction 
recommended  is  suitable  for  the 
customer  and  have  a  reasonable  basis 
f^r  beheving  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of, 
the  recommended  transaction.  Third, 
because  ComPS  are  cash-settled,  holders 
will  not  receive,  nor  be  required  to 
liquidate,  the  underlying  physical 
commodities  or  overlying  futures 
contracts.  The  Commission  notes  that 
this  provision  will  effectively  terminate 
a  ComPS  investor's  exposiue  to 
commodity  market  risk  at  the  security's 
maturity  and  limit  an  investor's  loss  to 
the  amount  of  his  initial  investment. 
Finally,  the  Exchange  plans  to  distribute 
a  circular  to  its  membership  calling 
attention  to  the  specific  risks  associated 
with  ComPS.**  This  will  assist  members 
in  determining  the  customers  eligible  to 
trade  ComPS,  formulating 
recommendations  in  CorcJ'S,  and  in 
monitoring  customer  and  firm 
transactions  in  ComPS. 

Hie  Commission  also  beUeves  that 
several  factors  significantly  minimize 
the  potential  for  manipulation  of 
ComPS.  First,  each  of  the  futures 
contracts  overlying  the  commodities  is 
relatively  actively  traded,  and  has 
considerable  open  interest.  Second,  the 
majority  of  futures  contracts  overlying 
the  component  commodities  trade  on 
exchanges  that  impose  position  limits 
on  speculative  trading  activity,  which 
are  designed,  and  serve,  to  minimize 
potential  manipulation  and  other 
market  impact  concerns.  Third,  as 
discussed  below,  the  Amex  has  entered 
into  certain  surveillance  sharing 
^reements  with  each  of  the  futures 
exchanges  upon  which  the  imderlying 
designated  futures  contracts  trade. 
These  agreements  should  help  to  ensure 
the  availabiUty  of  information  necessary 
to  detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  ComPS  less  readily 
susceptible  to  manipulation.*^  Fourth, 


the  price  of  ComPS  (with  respect  to 
those  commodities  traded  in  the  U.S.) 
will  be  calculated  every  60  seconds  and 
disseminated  to  vendors  of  electronic 
financial  information  vi^  the  Exchange's 
Network  B.*'  Fifth,  adequate  procedures 
are  in  place  to  prevent  the  misuse  of 
information  by  members  of  the  policy 
committee  responsible  for  replacements 
with  respect  to  the  imderlying 
contract.*^  Accordingly,  for  the  reasons 
discussed  above,  the  Commission 
beUeves  that  ComPS  are  not  readily 
susceptible  to  manipulation  and  that  in 
any  event,  the  surveillance  procedures 
in  place  are  sufficient  to  detect  and 
deter  potential  manipulation. 

The  Commission  notes  the  ComPS, 
unlike  standardized  options,  do  not 
contain  a  clearinghouse  guarantee  but 
are  instead  dependent  upon  the 
individual  credit  of  the  issuer.  This 
heightens  the  possibiUty  that  a 
purchaser  of  ComPS  may  not  be  able  to 
receive  any  cash  payment  due  upon 
maturity.  "To  some  extent  this  credit  risk 
is  minimized  by  the  Exchange's  listing 
guidelines  requiring  ComPS  issuers  to 
possess  at  least  $100  milUon  in  assets 
and  stockholders'  equity  of  at  least  SIO 
million.  In  any  event,  financial 
information  regarding  the  issuer  will  be 
disclosed  or  incorporated  in  the 
prospectus  accompanying  the  offering  of 
ComPS. 

Based  on  the  above,  the  Commission 
finds  that  the  proposal  to  trade  ComPS 
is  consistent  with  the  Act,  and,  in 
partictilar,  the  requirements  of  Section 
6(b)(5).2o 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


■■The  ComPS  circular  will  be  submitted  to  the 
Commission  for  its  review  and  should  include, 
among  other  things,  a  discussion  of  those  risks 
which  may  cause  commodities  to  experience 
volatile  price  movements  in  addition  to  details  on 
the  pricing  methodology  to  be  used  for  that 
particular  issuance. 

"The  Amex  has  comprehensive  surveillance 
sharing  agreements  with  all  of  the  exchanges  upon 
which  the  futures  contracts  relating  to  a  particular 
ComPS  trade.  Specifically.  Amex  is  able  to  obtain 
market  surveillance  information,  including 
customer  identity  information,  for  transactions 
occurring  on  NYMEX  and  Comex.  Furthermore, 
under  the  ISG  information  sharing  agreement,  SFA 
will  be  able  to  provide,  upon  Amex  request, 
surveillance  information  with  respect  to  trades 
effected  on  the  LME,  including  client  identity 


information.  Finally,  if  the  underlying  commodity 
for  an  issuance  of  ComPS  changes  or  if  a  different 
market  is  utilized  for  purposes  of  calculating  the 
value  of  a  designated  futures  contract,  the  Amex 
will  ensure  that  it  has  entered  into  a  surveillance 
sharing  agreement  with  respect  to  the  new  relevant 
market. 

"For  commodities  traded  on  the  LME,  as 
discussed  above,  prices  for  ComPS  will  be 
continuously  disseminated  on  Network  B.  however, 
they  will  only  be  updated  once  per  day  during  U.S. 
hours. 

■■As  discussed  above,  members  of  the  policy 
committee  are  expressly  prohibited  from  trading 
ComPS  and  £rom  communicating  any  knowledge 
concerning  changes  in  the  value  of  the  underlying 
commodities.  Amex  will  also  have  surveillance 
procedures  in  place  to  periodically  review  activity 
in  the  securities. 

20 The  Commission  notes  that  a  Rule  19b-*  filing 
might  be  required  in  order  to  list  any  other 
derivative  product  based  upon  a  commodity 
interest  that  differs  from  the  proposed  ComPS  or 
previously  approved  COINs  products. 

"  IS  U.S.C.  S  7as(b)(2)  (1962). 

"  17  CFR  §  200.3O-3(a)(12)  (1994). 


Mwgaral  H.  McFarUnd, 

Depu  ty  Secretary. 

(PR  Doc.  96-4887  Filed  3-1-96:  8:45  am] 
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Self>Regula1ory  Orgmlzations;  Notice 
of  Filing  and  Immediate  Effectivonen 
of  Proposad  Rule  Change  by  tha 
Amartcan  Stock  Exchange,  Inc. 
Relating  to  a  Gratuity  Fund 
Interpretation 

February  23, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  16,  1996  the  American  Stock 
Exchange,  Inc.  ("Amex"  or ''Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self^Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  of  the  American  Stock 
Exchange,  Inc.  has  made  an 
interpretation  of  Article  IX  of  the 
Exchange  Constitution  with  respect  to 
the  Gratuity  Fimd  eligibility  of 
individuals  who  inherited  their  regular 
memberships. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filihg  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


■  15  U.S.C.  78s(b)(l) 
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A.  Self-RegiiltaoTy  Organization's 
Statement  of  the  Purpose  of,  and 
Natatory  Basis  for,  Uie  Proposed  Rule 
Change 

1.  Purpose  I 

Effective  May  16, 1995,  the 
Cammissioii  approved  various 
amendments  to  the  Exchange 
Constitution  and  Rules  relating  to  the 
Gratuity  Fund!'  These  changes,  among 
othv  things,  include  options  principal 
members  and  options  principal  and 
regular  member  lessees  in  the  Gratuity 
Fimd,  increase  the  Gratuity  Fund 
benefit  to  $125,000,  subject  to  a  "phase- 
in"  schedule  for  new  Gratuity  Fund 
Participants  ('Tarticipants").  and 
include  a  two-year  "active"  requirement 
for  participation.^  The  changes  also 
include  a  grandfathering  provision, 
which  provides  that  all  individiials  who 
were  regular  members  or  regidar 
member  lessors  on  June  10, 1993  are 
grandfathered  with  respect  tathe 
"active"  requirement  (i.e.,  they  are 
deemed  to  have  met  it,  even  though  they 
were  never  active  for  a  two-year 
period).* 

Except  for  those  who  are 
grandfathered,  inactive  owners  of 
memberships  are  not  Gratuity  Fund 
Participants,  and  thus  are  generally  not 
subject  to  assessments  upon  the  death  of 
a  Participant.'  The  Constitution, 
however,  does  require  that  each 
membership  pay  at  least  one  assessment 
upon  the  death  of  a  Gratuity  Fund 
Participant'  Accordingly,  a  non- 
Participant  does  have  to  pay  an 
assessment  when  there  is  no  lessee  or 
nominee  on  the  seat  who  is  a 
participant.' 

An  ambiguity  arose  making  it 
appropriate  to  interpret  these 
provisions.  Pursuant  to  Article  n, 
Section  2  of  the  Exchange  Constitution, 


*  See  Sacuritiat  Exchange  Act  Relewe  No.  35723 
(May  IS.  1995),  60  FR  27353  (May  23.  1995)  (Order 
approving  File  No.  SR-Aincx-95-06). 

*IndividuaU  who  OMmed  options  principal 
naofaenhipa  on  May  16, 1995  were  given  a  one- 
tlina  oppwtunity  to  elect  to  "opt-in"  or  "opt-out" 
of  the  Ckatuity  Fund,  and  thoM  who  choose  to  "opt- 
in"  are  grandfathered  with  respect  to  the  "active" 
requinowDt  fes  well  See  Securities  Exchange  Act 
Ralaaee  No.  36585  (Dec  13, 1995).  60  FR  65701 
(Dae.  20. 1995)  (Order  approving  File  No.  SR- 
Aniax-95-t9).  An  election  to  "opt-out"  is 
iirevocabie  for  the  rest  of  the  person's  life,  unless 
ha  or  she  subsequently  buys  a  regular  membership. 
U.  In  addition,  those  individuals  who  were  either 
ragular  or  options  principal  member  leasees  on  May 
IS.  1985  have  the  right  to  "opt-out"  of  the  Gratuity 
Fund  far  the  duration  of  their  lease.  Id. 

*  Inactive  members  are  those  that  do  not  meet  all 
Rifrk«wyi  requirements  to  be  active  on  the  Floor. 
See  Par*.  9176  of  the  Amex  Guide  ("Membership 
Requirements  and  Admissions  Procedures"). 

*See  Amex  Constitution,  Article  DC,  Section  4. 


the  Exchange's  Board  of  Governors  has 
the  authority  to  interpret  the  Exchange 
Constitution  and  Rules. 

It  has  for  many  years  been  the  case 
that  an  individual  who  inherited  a 
regular  seat  (after  collecting  a  Gratuity 
Fimd  benefit)  would  not  be  ehgible  to 
participate  in  the  Gratuity  Fund  himself 
or  herself  unless  he  or  she  fulfilled  all 
membership  requirements  (except 
taking  the  Floor  examinations), 
including  paying  the  $2,500  transfer  fee. 
This  was  considered  analogous  to  the 
beneficiary  selling  the  inherited  seat 
and  purchasing  a  new  one." 

There  are  currently  ten  beneficiaries 
who  inherited  their  memberships  prior 
to  Jime  10, 1993,  and  chose  to  rettdn  the 
memberships  and  lease  them  out.  Of  the 
ten,  five  beneficiaries  qualified  for 
membership  and  paid  the  $2,500 
transfer  fee,  and  five  did  not.  The  five 
who  did  not  take  steps  to  qualify  for 
membership  and  pay  the  $2,500  transfer 
fee  were  still  required  to  pay  a  Gratiuty 
Fund  assessment  every  time  that  a 
regular  member  or  regular  member 
lessor  died.^ 

The  question  has  now  arisen  whether 
the  beneficiaries  who  did  not  take  steps 
to  qualify  for  membership  must  still  pay 
Gratuity  Fimd  assessments  in  Ught  of 
the  Gratuity  Fimd  provisions  which 
were  adopted  in  May  1995.  >°  It  is 
arguably  inappropriate  for  the  Exchange 
to  continue  to  assess  these  non- 
Participants  for  contributions  since 
other  non-Participants  do  not  have  to 
pay  assessments  if  there  is  a  Participant 
affiliated  with  a  seat. 

On  December  14, 1995  the  Exchange's 
Board  of  Governors  adopted  an 
interpretation  of  Article  IX  of  the 
Exchange  Constitution  regarding  the 
situation  described  above.  This 
interpretation  provides  that  the 
Exchange  will  continue  to  take  the 
position  that  each  of  the  five  individuals 


■  It  is  the  Exchange's  understanding  that  the  New 
York  Stock  Exchange  treats  individuals  who  inherit 
memberships  in  the  same  manner. 

^Note  that  under  the  new  rules,  the  ambiguity 
being  dealt  with  here  is  not  likely  to  arise.  Pursuant 
to  Article  DC.  Section  23(a),  an  individual  must  be 
a  regular  member  or  regular  member  lessor  on  June 
10, 1993  to  be  grandfathered  from  the  requirement 
that  one  must  have  been  an  "active"  member  to  be 
a  Gratuity  Fund  Participant.  A  previously  active 
exchange  member,  however,  would  again  become  a 
participant  in  the  Gratuity  Fund  upon  becoming  a 
lessor  so  long  as  no  more  than  five  jrears  has 
elapsed  since  such  individual  last  participated  in 
the  fund.  Typically,  however,  it  can  be  expected 
that  those  who  inherit  seats  upon  the  death  of  the 
owner  will  not  have  previously  been  active 
Exchange  members  themselves,  so  that  if  they  hold 
on  to  the  seats  as  owners  they  will  not  be  eligible 
to  be  Participants  under  the  new  rules,  and  thus 
will  not  be  subject  to  assessments  unless  there  is 
no  lessee  or  nominee  Participant  on  the  seat. 

">  See  Securities  Exchange  Act  Release  No.  35723, 
supra,  note  2. 


is  not  a  Gratuity  Fund  Participant, -but 
that  the  Exchange  should  treat  them 
equally  with  other  owners  who  are  non- 
Participants,  and  not  subject  them  to 
assessments,  so  long  as  the  membership 
is  leased  to  (or  has  a  nominee  who  is) 
a  Participant  in  the  Gratuity  Fimd.  This 
interpretation  is  retroactive  to  May  16, 
1995,  the  date  that  the  new  rules  were 
implemented. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ^^  in  particular  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  soUdted 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  poUcy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  and, 
therefore,  has  become  efiective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act "  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.^* 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  nUe  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appeara  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoIicitatioQ  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Peraons  making  written  submissions 
should  file  six  copies  thereof  vnth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


"  15  U.S.C  78f(b). 
"15U.S.C.  78«(b)(5). 
"15  U.S.C.  788(b)(3)(A). 
"17  CFR  240.19b-4. 


Washington,  D.C:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the. 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  American  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Amex-96-02  and  should  be 
submitted  by  March  25, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  96-4888  Filed  3-1-96;  8:45  am] 
HLUNS  CODE  WIO-OI-M 
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SeK-RaguUrtory  Organliations;  Notic* 
of  Filing  of  Proposed  Rulo  Chang*  by 
tho  PacWc  Stocit  Exchango,  Inc. 
Rotating  to  Its  Options  Firm  Quote 
Rule 

February  23, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  16, 1996, 
the  Pacific  Stock  Exchange.  Inc.  ("PSE" 
of  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
in  below,  which  Items  have  been 
prepared  by  the  PSE.  The  Commission 
is  publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Options  Firm  Quote  Rule  .(Rule  6.86,  the 
"rule")  in  order  to  codify  some  related 
floor  policies  and  also  to  clarify  certain 
provisions  of  the  rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 


"17  CFR  200.3O-3(a)(12). 


Secretary,  the  PSE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PSE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1,  Purpose 

The  Exchange  is  proposing  to  modify 
its  Options  Firm  Quote  Rule  as  follows: 

Order  Identification 

Subsecticm  (a)  of  the  rule  currently 
provides  that  members  and  member 
organizations  who  enter  orders  for 
execution  on  the  Options  Floor  must 
ascertain  the  account  origin  of  such 
orders  and  provide  a  notation  of  the 
account  origin  on  the  order  ticket.  The 
Exchange  is  proposing  to  modify  this 
provision  to  provide  that  such  members 
and  member  organizations  would  be 
required  to  communicate  such  accoimt 
information  to  the  executing  member 
organization.  Accordingly,  the  member 
or  member  organization  entering  the 
order  must  indicate  to  the  executing 
member  organization  whether  the  order 
is  for  the  account  of  a  customer,  firm  or 
market  maker. 

The  proposal  would  also  set  forth  the 
duty  of  executing  floor  brokers  to 
inquire  personally  as  to  the  account 
origin  of  each  eligible  order  upon 
receipt  thereof  or  prior  to  its  execution 
and  to  note  such  information  on  the 
order  ticket. 

Finally,  under  the  proposal,  the 
executing  member  organization  and  the 
clearing  member  organization  would 
bear  greater  responsibihty  with  respect 
to  the  proper  identification  of  orders 
that  are  executed  on  t)ehalf  on  non- 
members  of  the  Exchange. 

Commentary  .05 

Proposed  Commentary  .05  sets  forth 
certain  types  of  orders  that  are  subject 
to  the  rule  and  the  extent  to  which  the 
rule  applies  to  such  orders.  The  rule 
specifically  addresses  the  treatment  of 
combination  orders,  spread  orders. 


straddle  orders  and  contingency  orders. 
With  respect  to  combination  orders, 
market  Makers  in  a  trading  crowd 
would  only  be  responsible  for  providing 
an  aggregate  of  20  contracts  on  one  side 
of  the  market:  however.  Market  Makers 
would  be  required  to  provide  a  depth  of 
twenty  contracts  on  both  sides  of  ihe 
market  for  spread  and  straddle  orders. 

The  proposed  Commentary  also 
enumerates  the  types  of  contingency 
orders  that  are  subject  to  the  rule,  i.e., 
"minimum"  orders  of  20  contracts  or 
less  and  market  not-held,  limit  not-held 
and  delta  orders  that  can  be  executed 
immediately.  The  types  of  contingency 
orders  that  are  not  subject  to  the  rule 
include:  "minimum"  orders  for  more 
than  20  contracts,  buy-writes,  all-or- 
none  orders  for  more  than  20  contracts, 
delta  orders  traded  with  stock  and 
contingency  orders  that  have  been 
partly  executed. 

The  proposed  Commentary  also 
provides  that  in  executing  contingency 
orders  pursuant  to  the  rule,  the  order 
ticket  must  be  time  stamped  upon  tieing 
taken  into  the  trading  crowd.  The 
Commentary  also  states  that  such  orders 
are  entitled  to  20  contracts  on  the 
market  disseminated  at  that  time. 

Commentary  .06 

Proposed  Commentary  .06  provides 
that  Market  Makers  must  be  afl^orded  a 
"reasonable"  opportunity  to  update 
their  disseminated  markets  for  the 
execution  of  consecutive  eligible 
customers  orders  in  options  on  the  same 
underlying  security.  The  Commentary 
further  provides  that  orders  shall  be 
executed  on  a  time  priority  iMsis  so  that 
the  order  with  the  earliest  time  stamp 
will  receive  a  guaranteed  fill  of  20 
contracts. 

Commentary  .07 

Proposed  Commentary  .07  provides 
that  a  Floor  Broker  may  be  held  liable 
for  an  entire  order  if  such  Floor  Broker 
attempts  to  solicit  a  better  price  than  the 
limit  price  stipulated  on  the  order  ticket 
and  such  attempt  creates  a  change  in  the 
market  that  does  not  result  in  an 
immediate  execution. 

Commentary  .08 

Proposed  Commentar>  .08  designates 
those  Market  Makers  to  whom  the  Order 
Book  Official  may,  pursuant  to  current 
Subsection  (d),  allocate  the  balance  of 
contracts  necessary  to  provide  an 
execution  of  20  contracts  when  the 
response  of  the  members  present  at  the 
trading  post  is  insufficient  to  provide  a 
depth  of  20  contracts.  Specifically,  such 
allocations  may  be  made  to  Market 
Makers  who:  (i)  Are  present  at  the 
trading  post  at  the  time  of  a  call  for  a 
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market;  and  either  (2)  hold  an 
appointment  in  the  option  classes  at  the 
trading  post  or  (3)  regularly  effect 
transactions  in  person  for  their  trading 
accounts  at  that  trading  post. 

In  addition,  this  proposed      * 
Commentary  provides  that  Market 
Makers  who  have  logged  on  to  the 
Automatic  Execution  system,  but  who 
are  not  present  in  the  trading  crowd  will 
not  be  eUgible  for  an  allocation  by  the 
Order  Book  Official  pursuant  to  current 
Subsection  (d).  i 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  facilitates 
transactions  in  securities  and  promotes 
just  and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  soHcited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Eflfectiveness  of  the 
Propoeed  Role  Change  and  Timing  for 
Conmiasian  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regjater  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  r^^ons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  atder  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C  20459.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
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Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PSE.  All  submissions  should  refer  to 
File  No.  SR-PSE-96-01  and  should  be 
submitted  by  March  25, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  96-4885  Filed  3-1-96;  8:45  am) 
BIIXINO  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[PubHc  Notice  2349] 

Notice  Convening  an  Accountability 
Review  Board  for  the  Attack  on  the 
Headquarters  of  the  Ofnce  of  Program 
Manager,  Saudi  Arabian  National 
Guard  In  Riyadh,  In  Which  Five 
Americans  Were  Killed 

Pursuant  to  section  301  of  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (22  U.S.C. 
4831  et  seq.],  I  have  determined  that  the 
November  13, 1995,  car-bomb  attack  on 
the  headquarters  of  the  Office  of 
Program  Manager,  Saudi  Arabian 
National  Guard  in  Riyadh,  Saudi  Arabia, 
involved  loss  of  life  related  to  a  U.S. 
mission  abroad.  Therefore,  I  am 
convening  an  Accountability  Review 
Board,  as  required  by  that  statute,  to 
examine  the  facts  and  circumstances  of 
the  attack  and  report  to  me  such 
findings  and  recommendations  as  it 
deems  appropriate,  in  keeping  with  the 
attached  mandate. 

I  have  appointed  Ambassador  Alfred 
L.  Atherton  as  chairman  of  the  Board. 
He  will  be  assisted  by  former 
Ambassador  Peter  Sebastian;  Brigadier 
General  Thomas  J.  Konitzer,  USA;  Mr. 
William  Piekney;  and  Mr.  James  A. 
Brooke.  Mr.  Andrew  Winter  will  act  as 
Executive  Secretary.  The  members  will 
bring  to  their  deliberations 
distinguished  backgrounds  in 
government  service  and  the  private 
sector. 

I  have  asked  the  Board  to  submit  its 
conclusions  and  recommendations  to 


'  17  CFR  200.30-3a(a)(12). 


me  within  sixty  days  of  its  firat  meeting, 
unless  the  chairman  determines  a  need 
for  additional  time.  Appropriate  action 
will  be  taken  and  reports  submitted  to 
the  Congress  on  any  recommendations 
made  by  the  Board. 

Anyone  with  information  relevant  to 
the  Board's  examination  of  this  incident 
should  contact  the  Board  promptly  at 
(202)  647-3300. 

Dated:  February  22, 1996. 
Strobe  Talbott, 
Deputy  Secretary  of  State. 

Attachment 

Mandate 

Accountability  Review  Board  Mandate 

A.  Review  and  Report.  The  Accountability 
Review  Board  shall  examine  the  foots  and 
circumstances  surrounding  the  November  13, 
1995,  car  bomb  attack  on  the  headquarters  of 
the  Office  of  Program  Manager,  Saudi 
Arabian  National  Guard  (OPM/SANG)  in 
Riyadh,  Saudi  Arabia,  which  killed  five 
American  and  two  third  country  national 
employees  and  wounded  over  thirty  others, 
and  shall  submit  a  detailed  written  report  to 
the  Deputy  Secretary  of  State  within  60  days 
of  its  first  meeting.  If  the  chairman 
determines  that  more  than  60  days  are 
necessary  to  complete  the  Board's  review,  he 
shall  notify  the  Deputy  Secretary  of  State  of 
that  fact  and  the  amount  of  additional  time 
needed| 

B.  Findings,  hi  accordance  with  section 
304(a)  of  the  Omnibus  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  ("the  Act"), 
the  Board  shall  malce  written  findings  in  its 
report  to  include  at  least  the  following 
matters: 

(1)  The  extent  to  which  the  incident  with 
respect  to  which  the  Board  was  convened 
was  security-related; 

(2)  whether  in  this  case  the  security 
systems  and  seciuity  procedures  at  the 
mission  were  adequate; 

(3)  whether  the  security  systems  and 
security  procedures  were  properly 
implemented  in  this  case; 

(4)  the  impact  of  intelligence  and 
information  availability  in  this  case;  and 

(5)  such  other  facts  and  circumstances  in 
this  case  which  may  be  relevant  to  the 
appropriate  security  management  of  United 
States  missions  abroad. 

C  Program  Findings  and 
Recommendations.  The  Board  shall  submit 
its  findings  (which  may  be  classified  to  the 
extent  deemed  necessary  by  the  Board)  to  the 
Deputy  Secretary  of  State,  together  with 
recommendations  as  appropriate  to  improve 
the  security  and  efficiency  of  any  program  or 
operation  which  the  Board  has  reviewed. 

D.  Personnel  Findings  and 
Recommendations.  If  the  Board  finds 
reasonable  cause  to  believe  that  an  employee 
of  the  United  States  Government  or  member 
of  the  uniformed  services,  as  defined  by 
section  303(a)(1)(B)  of  the  Act,  has  breached 
his  or  her  duty,  the  Board  shall: 

(1)  Notify  the  individual  concerned; 

(2)  transmit  the  finding  of  reasonable 
cause,  together  with  all  information  relevant 


to  such  finding,  to  the  head  of  the 
appropriate  Federal  agency  or 
instrumentality;  and 

(3)  recommend  that  such  agency  or 
instrumentality  initiate  an  appropriate 
investigatory  or  disciplinary  action. 

E.  Termination.  The  Board  shall  terminate 
30  days  after  submission  of  its  report  to  the 
Deputy  Secretary  of  State,  unless  the  Deputy 
Secretary  of  State  within  that  time  requests 
that  further  proceedings  be  held  by  the  Board 
and  specifies  a  new  termination  date. 
Strobe  Talbott, 
Deputy  Secretary  of  State. 
(FR  Doc.  96-4862  Filed  3-1-96;  8:45  am] 
MUJNQ  CODE  471»-1»-M 


[PwMic  NoHoa  234^ 

Notice  To  Seek  PubHc  Comment  on 
Entering  into  Bilateral  Agreements 
WHh  Parttes  to  Ifie  Bosel  Convention 
on  the  Treneboundofy  Movement  of 
Hazardous  Wastes  fnd  Their  Disposal 
To  AHow  Thoss  Coyntios  To  Export 
Wtastes  to  the  UnitMf  Sistee  Consistent 
WHh  the  Convsntlon 

I^AB  AOENCY:  Department  of  State, 
Washington,  DC. 

COOKRATMO  AGENCIES:  Environmental 
Protection  Agency  (EPA),  U.S. 
Department  of  Commerce,  Office  of  the 
U.S.  Trade  Representative. 

summary:  The  Basel  Convention  on  the 
Control  of  Transboundary  Movements  of 
Hazardous  Wastes  and  llieir  Disposal 
prohibits  a  Party  to  the  Convention  from 
trading  in  Basel-covered  wastes  (i.e., 
hazardous  and  other  wastes)  with  a  non- 
party, absent  an  agreement  or 
arrangement  consistent  with  Article  11 
of  the  Convention.  The  United  States  is 
not  a  Party  to  the  Convention,  and  there 
is  interest  in  agreements  or 
arrangements  to  allow  the  import  of 
hazardous  wastes  from  Convention 
Parties  to  the  United  States.  The  United 
States  Government  is  seeking  public 
comment  to  evaluate  the  need  for 
additional  waste  agreements  or 
arrangements. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  on  the  Convention 

The  Basel  Convention  on  the  Control 
of  Transboundary  Movements  of 
Hazardous  Wastes  and  Their  Disposal 
was  adopted  in  1989,  and  entered  into 
force  in  1992.  The  Convention's  general 
objective  is  to  protect  human  health  and 
the  environment  against  adverse  effects 
of  wastes  under  its  scope  by  minimizing 
their  generation  and  transboimdary 
movement,  and  ensuring  their 
environmentally  sound  management. 
Wastes  covered  by  the  Convention 
include  certain  wastes  exhibiting 


hazardous  characteristics  set  forth  in  the 
Convention,  as  well  as  "other  wastes" 
(consisting  of  household  wastes  and 
residues  from  incineration  of  household 
wastes). 

Among  other  provisions,  the 
Convention  estabUshes  conditions 
imder  which  transboundary  movements 
of  Basel-covered  wastes  may  occur. 
These  conditions  include  a  requirement 
that  the  exporting  Party  obtain  the  prior 
written  informed  consent  of  the 
importing  Party  before  a  shipment  can 
proceed,  as  well  as  requirements  that 
the  waste  be  managed  in  an 
environmentally  sound  manner.  The 
Convention,  along  with  a  detailed 
explanation  of  its  provisions  and  an 
outline  of  the  history  of  its 
development,  is  contained  in  Federal 
Register  Notice,  57  FR  20602  (May  13, 
1992). 

Currently,  97  States  and  the  European 
Community  are  Parties  to  the 
Convention.  The  United  States  was 
among  the  original  signatories  of  the 
Basel  Convention,  and  the  U.S.  Senate 
subsequently  gave  its^vice  and 
consent  to  ratify  it.  However,  for  the 
United  States  to  meet  the  obUgations  of 
the  Convention,  additional  statutory 
authorities  are  needed.  Administrations 
have  sought  without  success  since  1991 
to  obtain  these  statutory  authorities.  As 
a  consequence,  the  United  States  has 
not  ratified  the  Convention.  However, 
the  United  States  has  continued  to 
participate  actively,  as  a  non-Party 
observer,  in  meetings  and  Conferences 
of  the  Basel  Parties. 

The  Convention  specifies  particular 
controls  on  trade  between  Basel  Parties 
and  non-Parties.  Parties  are  prohibited 
from  trading  in  Basel-covered  wastes 
with  non-Parties,  except  in  cases  in 
which  a  Party  concludes  an  agreement 
or  arrangement  purauant  to  Article  1 1  of 
the  Convention.  Article  11(1)  enables 
Parties  to  enter  into  bilateral, 
multilateral  or  regional  agreements  or 
arrangements  for  the  transboundary 
movement  of  Basel-covered  wastes  with 
Parties  or  non-Parties,  provided  that 
such  agreements  or  arrangements  do  not 
derogate  from  the  environmentally 
sound  management  of  Basel-covered 
wastes  as  required  by  the  Convention.  It 
also  provides  that  agreements  or 
arrangements  entered  into  by  Basel 
Parties  shall  stipulate  provisions  which 
are  not  less  environmentally  sound  than 
those  provided  for  by  the  Convention. 

Because  the  United  States  is  not 
ctirrently  a  Party  to  the  Convention, 
several  Basel  Parties  and  U.S.  firms  have 
expressed  an  interest  in  the  United 
States  entering  into  Article  11  bilateral 
agreements/arrangements  in  order  to 
enable  continued  export  of  Basel- 


covered  waste  to  the  United  States  for 
recycling  or  disposal.  The  Department 
of  Sute,  on  behalf  of  the  U.S. 
government  recenUy  concluded  such  a 
bilateral  agreement  with  Malaysia 
covering  exports  of  hazardous  wastes 
into  the  United  States,  and  is 
developing  agreements  with  several 
other  Basel  Parties. 

The  requirements  for  agreements  or 
arrangements  developed  by  States  prior 
to  the  entry  into  force  of  the  Convention 
are  somewhat  different,  and  apply  to 
three  pre-existing  agreements  and 
arrangements  of  which  the  United  States 
is  a  Party.  Article  11(2)  provides  that  the 
provisions  of  the  Basel  Convention  shall 
not  affect  transboundary  movements 
which  take  place  pursuant  to  such 
agreements  provided  that  such 
agreements  are  compatible  with  the 
environmentally  sound  management  of 
hazardous  wastes  and  other  wastes  as 
required  by  the  Convention.  The  U.S. 
has  bilateral  waste  agreements  with 
Canada  and  Mexico  which  predate  entry 
into  force  of  the  Convention.  In 
addition,  a  decision  by  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD,  of  which  the 
United  States  is  a  Party],  covering  trade 
of  hazardous  wastes  between  OECD 
states  for  recycling  only,  is  considered 
an  arrangement  under  Article  1 1 . 

Today's  notice  seeks  comment  on 
entering  into  bilateral  agreements  or 
arrangements  for  imports  of  Basel- 
covered  waste  into  the  United  States  for 
disposal  and  recycling.  These 
agreements  would  not  address  Basel- 
covered  waste  exports  from  the  United 
States  to  Basel  Parties.  The 
Administration  may  address  export 
bilaterals  in  a  future  Federal  Register 
notice. 

The  import  agreements  under 
consideration  would  have  to  meet  the 
requirements  of  Article  11  of  the  Basel 
Convention.  Only  Parties  to  the  Basel 
Convention,  and  not  the  United  States, 
have  the  obligation  under  the 
Convention  to  meet  the  Convention's 
requirements.  Thus,  each  exporting 
Party  will  ultimately  need  to  determine 
for  itself  whether  an  agreement  meets  its 
Basel  Convention  obligations.  At  the 
same  time,  the  United  States  would  only 
negotiate  and  conclude  agreements  that 
the  U.S.  Government  beUeves  will  meet 
the  Convention's  requirements,  as 
stipulated  under  Article  11. 

"The  U.S.  import  of  Basel-covered 
wastes  pursuant  to  Basel-consistent 
agreements  should  not  pose 
environmental  difficulties  for  the 
United  States.  Wastes  imported  into  the 
United  States  will  be  managed  in  an 
environmentally  sound  manner 
pursuant  to  U.S.  laws  and  regulations, 
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and  may  often  be  better  managed  than 
in  tlie  oountiy  of  origin.  It  may  be  more 
ecxmomically  efBdient  to  export  wastes 
to  the  United  States  fat  management  in 
existing  U.S.  fiKalities,  particulariy  for 
specialized  waste  streams  and 
substances,  than  to  construct  new 
facilities  in  the  country  of  origin.  In 
many  cases,  advanced  facilities  in  the 
United  States  enable  the 
environmentally  sound  recovery  of 
valuable  secondary  materials 

Under  the  type  of  import  agreements 
described  in  this  notice,  the 
Envinmmental  Protection  Agency 
(EPA),  the  designated  competent 
authority  of  the  U.S.  Government,  will 
be  able  to  express  its  consent, 
conditional  consent,  or  objection  to 
proposed  imports  of  hazardous  wastes. 
EPA  will  exercise  its  prerogative  to 
consent  or  object  to  imports  consistent 
with  its  statutory  and  regulatory 
authority.  Current  U.S.  Government 
policy  is  to  withhold  consent  only  if  it 
has  reason  to  believe  a  shipment  may 
not  be  managed  in  accordance  with 
applicable  U.S.  laws  and  regulations. 

Based  on  experience  to  date,  the 
negotiation  of  each  agreement  is  likely 
to  take  some  time  (several  months). 
Administration  resoiut»s  are  limited, 
and  it  is  not  expected  that  additional 
resources  will  be  available  for  these 
purposes.  In  addition,  the  notice  and 
consent  procedures  referred  to  above 
will  impose  an  increased  administrative 
burden  on  the  U.S.  Government.  Once 
the  U.S.  Government  evaluates  the 
demand  for  these  agreements,  it  will 
consider  how  many  agreements  to  enter 
into,  and  how  to  prioritize  requests,  if 
necessary. 

Public  Cmnment 

The  Department  of  State  is  seeking  the 
comment  from  the  public  on  the 
potential  demand  for  additional 
agreements  for  the  movements  of  Basel- 
covered  waste  to  the  United  States,  and 
would  be  interested  in  the  following 
specific  information,  where  applicable, 
from  firms  and  others  with  an  interest 
in  such  agreements: 

(a)  Expected  country  of  export, 
expected  amoimt  and  frequency  of  such 
expcvts  to  the  United  States; 

(b)  whether  more  than  one  generator 
produces  wastes  which  could  be 
handled  under  an  agreement; 

(c)  types  of  waste  (including  whether 
the  wastes  are  considered  to  be 
hazardous  tmder  the  Convention  and/or 
under  the  laws  and  regulations  of  the 
United  States  or  the  exporting  party); 

(d)  whether  such  wastes  are  for  final 
disposal  or  treatment  or  recovery,  and 
whether  a  substantially  increased 


proportion  is  likely  to  be  recovered  in 
the  futiue; 

(e)  whether  such  wastes  are  being 
exported  because  of  a  lack  of  adequate 
management  capabilities  and/or 
pressing  environmental  conditions  in 
the  exporting  country; 

(f)  whether  destinations  closer  than 
the  United  States  to  the  generation  of 
the  waste  would  also  provide 
environmentally  soimd  and  efficient 
management; 

(g)  whether  U.S.  waste  management 
capabilities  are  superior  to  those  in  the 
exporting  coimtry;  and 

(h)  whether  acceptance  of  such  wastes 
by  the  United  States  would  reasonable 
be  expected  to  provide  a  disincentive  to 
the  future  development  of  adequate 
environmental  facilities  in  the  exporting 
country; 

(i)  whether  any  other  conditions 
require  that  such  wastes  be  exported  to 
the  United  States  for  disposal  or 

recovery. 

The  State  Department  will  use  this 
information  to  determine  whether,  given 
available  resource^  it  will  be  necessary 
to  develop  criteria  for  entering  into  and 
prioritizing  among  proposed  bilateral 
agreements.  The  State  Department 
welcomes  public  input  regarding  such 
criteria. 

Individuals  or  organizations  are 
invited  to  provide  written  comments  to: 
U.S.  Department  of  State,  OES/ENV, 
ATTN:  Mr.  Trigg  Talley,  2201  "C" 
Street,  N.W.,  Washington,  D.C.  20520, 
TEL:  (202)  647-5808,  FAX:  (202)  647- 
5947. 

Comments  and  suggestions  should  bo 
received  no  later  than  60  days  following 
the  date  of  publication  of  this  notice  in 
order  to  be  considered. 

Dated:  February  16, 1996. 
Trigg  TaUey, 

Environmental  Affairs  Officer.  Department  of 
State.  OES/ENV. 

(FR  Doc.  96-4864  Filed  3-1-96;  8:45  am] 
BILUNG  COOE  4710-09-M 


DEPARTMENT  OF  TRANSPOFTTATION 

Coast  Guard 
[CGD08-e6-004] 

Eighth  Coast  Guard  District  Industry 
Day  HAeeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Commander,  Eighth 
Coast  Guard  District,  is  sponsoring  a 
Marine  Safety  Industry  Day  to  discuss 
various  topics  of  interest  to  the  marine 
community.  The  meeting  will  be  open 
to  the  public. 


DATES:  The  meeting  will  be  held  on  May 
IS,  1996,  from  8:30  a.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Fairmont  Hotel.  123  Baronne  Street 
(at  University  Place),  New  Orleans,  LA. 
The  telephone  number  for  the  hotel  is 
(504) 529-7111. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  S.P.  Glenn,  U.S.  Coast  Guard,  c/o 
Commander  (mep).  Eighth  Coast  Guard 
District,  Hale  Boggs  Federal  Bldg.,  Room 
1341,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396;  telephone 
number  (504)  589-3656;  fax  number 
(504)  589-4999. 

SUPPLEMENTARY  INFORMATXM:  For  this 
year's  industry  day,  we  plan  to  present 
a  series  of  speakers  representing  all 
segments  of  the  industry  followed  by 
panel  sessions  in  the  afternoon.  These 
presentations,  among  other  topics,  will 
include:  Prevention  Through  People, 
New  Spill  Doctrine,i)ffshore  Issues, 
Spill  Management,  Maritime  Law 
Issues,  Licensing,  and  Commercial 
Vessel  Safety. 

The  agenda  is: 
May  15, 1996 — Fairmont  Hotel 

8:30  a.m.  Registration 

9:30  a.m.  Welcome  and  Introductions 
Speaker  presentations  (plenary) 

12:00  a.m.  Luncheon  with  keynote 
speaker 

2:00  p.m.  Panel  sessions 

4:00  p.m.  Industry  Day  concludes 

Attendance  is  open  to  the  public. 
Preregistration  for  the  program  is 
required  to  assure  adequate  space.  The 
conference  and  luncheon  fee  will  be 
$30.00.  Contact  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  to  obtain  registration  forms  and 
luncheon  menu.  Reservations  must  be 
received  no  later  than  April  30, 1996. 

Dated:  February  12, 1996. 
R.C  North, 

Real  Admiral,  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 
[FR  Doc.  96-4923  Filed  3-1-96;  8:45  am] 
eiLUNQ  CODE  4t10-14-M 


Surface  Transportation  Board  ■ 
[STB  Finance  Docket  No.  32869] 

Cimarron  Vaiiey  Raiiroad,  LC; 
Acquisition  and  Operation  Exemption; 
Cimarron  Vaiiey  and  Manter  Branches 
of  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company 

Cimarron  Valley  Railroad,  L.C.  (CVR), 
a  noncarrier,  has  filed  a  verified  notice 


of  exemption  under  49  CFR  1150.31  to 
acquire  and  operate  the  Cimarron  Valley 
and  the  Muiter  Branches,  including 
overhead  trackage  rights,  bom  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  ("Santa  Fe")  as  follows:  (1) 
151.04  miles  of  the  Cimarron  Valley 
Branch  extending  from  East  Ensign,  KS, 
at  milepost  3.76,  to  east  of  Boise  City, 
OK,  at  milepost  154.80;  (2)  incidental 
overhead  trackage  rights  to  permit 
interchange  on  Santa  Fe's  C.V. 
Subdivision  between  milepost  154.80 
and  milepost  158.33,  on  Track  No.  2  of 
Santa  Fe's  Boise  City  Subdivision 
between  milepost  158.33  and  milepost 
159.74,  and  on  Track  Nos.  11. 12, 13 
and  14  of  Santa  Fe's  Boise  City  Yard 
near  Boise  City,  OK;  (3)  103.83  miles  of 
the  Manter  Branch  from  Satanta,  KS,  at 
milepost  0.06  to  east  of  Springfield,  CO, 
at  milepost  91.03  together  wiUi  the 
Pritchett  Industrial  Spur  from  North 
Jimction,  north  of  Springfield,  CO,  at 
milepost  96.84,  to  near  Pirtchett,  CO,  at 
milepost  109.70;  and  (4)  incidental 
overhead  trackage  rights  to  permit 
interchange  on  Santa  Fe's  Manter 
Subdivision  between  milepost  91.03 
and  the  west  end  of  Santa  Fe's  Manter 
Subdivision  at  South  Junction,  CO,  near 
milepost  95.00,  and  on  Santa  Fe's  Boise 
City  Subdivision  between  milepost 
172.60  and  milepost  174.40,  and  on  the 
siding  of  Santa  Fe's  Boise  City 
Subdivision  at  Springfield.  CO. 

Consummation  was  expected  to  occiu 
on  or  shortly  after  February  23, 1996. 

This  proceeding  is  related  to  David  L. 
Durbano— Continuance  in  Control 
Exemption — Cimarron  Valley  Railroad, 
LC,  STB  Finance  Docket  No.  32870. 
wherein  David  L.  Durbano  has 
concurrently  filed  a  verified  notice  to 
continue  to  control  CVR,  upon  its 
becoming  a  Class  III  rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  (formerly 
section  10505(d)]  may  be  filed  at  any 
time.  The  fiUng  of  a  petition  to  reopen 
will  not  automatically  stay  the 
transaction.  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  32869,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board,  Caise  Control 
Branch,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423.  hi 
addition,  a  copy  of  each  pleading  must 
be  served  on  Walter  T.  Merrill,  Durbano 


&  Associates,  3340  Harrison  Boulevard, 
Suite  200,  Ogden,  UT  84403. 

Decided:  February  27, 1996. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williuns. 
Secretary. 

IFR  Doc.  96-4929  Filed  3-1-96;  8:45  am) 
MLUNO  COOE  4»15-00-P 

[STB  Finance  Docket  No.  32870| 

David  L  DurtMno— Continuance  in 
Control  Exemptfon— Cimarron  Valley 
Railroad.  LC. 

David  L  Durbano  (AppUcant),  a 
noncarrier,  has  filed  a  verified  notice 
under  49  CFR  1180.2(d)(2)  to  continue 
in  control  of  Cimarron  Valley  Railroad, 
L.C.  (CVR),  upon  CVR's  becoming  a 
Class  in  rail  carrier.  Consummation  was 
expected  to  occur  on  or  shortly  after 
February  23, 1996. 

CVR,  a  noncarrier,  has  concurrently 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  in  Cimarron 
Valley  Railroad,  LC— Exemption  to 
Acquire  and  Operate — Cimarron  Valley 
and  Manter  Branches  of  The  Atchison. 
Topeka  and  Santa  Fe  Railway 
Company.  STB  Finance  Docket  No. 
32869,  in  which  CVR  seeks  to  acquire 
and  operate  151.04  miles  of  the 
Qmarron  Valley  Branch  rail  Une  and 
103.83  miles  of  the  Manter  Branch  rail 
line  both  of  which  are  owned  by  The 
Atchison,  Topeka  and  Santa  Fe  l^lroad 
Company.  CVR's  acquisition  of  the  rail 
lines  was  ex]>ected  to  have  been 
consummated  on  or  shortly  after 
February  23. 1996. 

Applicant  controls  four  other  Class  in 
rail  carriers:  Wyoming  and  Colorado 
Raih-oad  Company,  hic.  (WYCO); 
Oregon  Eastern  Railroad  Company,  Inc. 
(OER);  Arizona  Central  Railroad.  Inc. 
[AZCR);  and  Southwestern  Railroad 
Company,  hic.  (SWR). 

The  transaction  is  exempt  from  the 
prior  approval  requirements  of  49  U.S.C. 
11323  [formerly  section  11343]  because 
AppUcant  states  that:  (1)  CVR.  WYCO. 
OER.  AZCR.  and  SWR  will  not  connect 
with  each  other;  (2)  the  continuance  in 
control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other; 
and  (3)  the  transaction  does  not  involve 
a  Class  I  carrier. 


'  The  ICC  Termination  Act  of  1995.  Pub.  L  No. 
IM-aa,  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29, 1995,  and  took  effect  on  January 
1. 1996,  abolished  the  Interstate  Commerce 


Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board).  This 
notice  relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  1C901. 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88. 109  Sut.  803,  which  was  enacted  on 
December  29,  1995,  and  tooli  effect  on  January  1. 
1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
to  the  Surface  Transportation  Board  (Board).  This 
notice  relates  to  functions  that  are  subject  lo  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323. 


As.  a  condition  to  this  exemption,  any 
employees  adversely  affected  by  the 
transaction  will  be  protected  under  New 
York  Doc  Ry.— Control— Brooklyn 
Eastern  DisL.  360  I.C.C.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  (formeriy 
section  10505(d)]  may  be  filed  at  any 
time.  The  filing  of  a  petition  to  reopen 
will  not  automatically  stay  the 
transaction.  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  32870,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board,  Case  Control 
Branch,  1201  Constitution  Avenue, 
N.W..  Washington.  DC  20423.  hi 
addition,  a  copy  of  each  pleading  must 
be  served  on  Walter  T.  Merrill.  Durbano 
It  Associates,  3340  Harrison  Boulevard. 
Suite  200,  Ogden.  UT  84403. 

Decided:  February  27, 1996. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Pnx»edings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  96-4928  Filed  3-1-96;  8:45  am] 

■ILLMOCOOC  4»1<-00-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advlaory  Committee  on  Minortty 
Vetarwis 

The  Department  of  Veterans  Affairs' 
notice  that  a  meeting  of  the  Advisory 
Committee  on  Minority  Veterans, 
authorized  by  P.L.  103-446.  to  be  held 
from  March  11,  1996  to  March  13,  1996. 
is  hereby  canceled.  The  notice  appeared 
in  the  Federal  Register  on  Februarv  14, 
1996,  Vol.  61.  No.  31.  page  5837. 

If  you  have  any  questions,  please 
contact  Mr.  Anthony  T.  Hawkins. 
Associate  Director,  Center  for  Minority 
Veterans,  (phone  202-273-6708). 

Dated:  February  26, 1996. 

By  direction  of  the  Secretary: 
Hejward  Bannister. 
Committee  Management  Officer. 
IFR  Doc.  96-4882  Filed  3-1-96;  8:45  am) 
■ILLMG  COCC  «U0-01-M 


Rehebditation  Reeearch  and 
Development  Service  Scientific  Merit 
Review  Board,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Pubic  Law 
94-409  that  a  meeting  of  the 
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RahaUUtation  Research  and 
Developmrat  Service  Scientific  Merit 
Review  Board  will  be  held  at  the  Vista 
InteniatiaDal  Hotel.  1400  "M"  Street 
NW,  Waahingtcm.  DC  on  July  16  through 
July  18. 1996. 

The  sessian  on  July  16, 1996  is 
scheduled  to  begin  at  6:30  p-m.  and  end 
at  9:30  pan.  The  sessions  csa  July  17  and 
July  18. 1996.  are  scheduled  to  begin  at 
8  a.m.  and  end  at  5  p.m.  The  purpose 
of  the  meeting  is  to  review  r^iabilitation 
raeearch  and  development  applications 
for  sdratific  and  tedmical  merit  and  to 
make  recommendaticms  to  the  Director, 
Rehabihtttion  Research  and 
DeveloimlMit  Service,  regarding  their 
fonding. 

The  meetiBg  will  be  open  to  the 
puUic  up  tothe  seating  capacity  of  the 
rocmi  fat  the  July  16  session  for  the 
discussion  of  administrative  matters,  the 
general  strtus  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  July  16-18, 1996  the 
meeting  is  closed  during  which  the 
Board  will  be  reviewing  research  and 
development  applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  amd 
consultant  entities  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideraticm  of  the  personal 
qualifications,  perfonnance  and 
competence  of  individual  research 
investigators.  EMsclosure  of  such 
informatioa  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
lesearch  proposab  and  research 
underway  which  could  lead  to  the  loss 


UMI 


of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with.  5  U.S.C.  522b(cK6).  and  (c)(9)(B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  Sections  10(d)  of  Public  Law  92- 
463  as  amended  by  Section  5(c)  of 
Public  Law  94-409. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  write  to  Ms. 
Victoria  Mongiardo,  Program  Analyst. 
Rehabilitation  Research  and 
Development  Service,  Department  of 
Veterans  Affairs,  103  South  Gay  Street, 
Baltimore,  Maryland  21202  (Phone: 
(410-962-2563)  at  least  five  days  before 
the  meeting. 

Dated:  February  26, 1996. 
By  Direction  of  the  Secretary. 

Hajrwanl  Baudater, 

Committee  Managpment  Officer. 

(FR  Doc.  96-4881  Filed  3-1-96;  8:45  am] 


Wa0»  CemmttlM,  Notio*  of  llMingt 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92-463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 

Wedsesday,  April  24, 1996,  at  2K)0  p.m. 
Wednesday,  May  22, 1996,  at  2:00  p.m. 
Wednesday.  June  5. 1996,  at  2:00  p.m. 
Wednesday,  June  19, 1996,  at  2:90  p.m. 

The  meetings  will  be  held  in  Room 
1225,  Department  of  Veterans  Affairs, 
Tech  World  Plaza,  801 1  Street,  NW, 
Washington,  DC  20001. 


The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  vrill 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendaticms,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
omsidered  as  related  solely  to  the 
internal  perscmnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  w^e  survey  data 
considered  by  tibe  Committee  have  been 
obtained  firom  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
PubUc  Law  92-463,  as  amended  by 
PubUc  Law  94-409,  and  as  cited  in  5 
U.S.C  552b(c)(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attraticm. 

Additicmal  information  ccmceming 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
Roaa  1225,  801 1  Street,  NW, 
Washington,  DC  20001. 

Dated:  February  26, 1996. 

By  Direction  of  the  Secretary. 
Heywaid  Baaakter, 
Comxnittee  Management  Officer. 
(FR  Doc.  96-4880  Filed  3-1-96;  8:45  am] 
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D^ARTMEKT  OF  TfUNSPORTATK>N 


4t  CFR  Parta  171, 173,  and  178 
IPoolnl  HM-AZOB;  Notie*  Na  M-^ 
NN2137-AC81 

Raamielurfng  Off  Cylinder 
OpecHkaMona  Requirementa 

AOBCY:  Research  and  Special  Programs 
Administration  (R^A).  DOT. 
ACIKM:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  RSPA  is  proposing  to  revise 
the  Hazardous  Materials  Regulations 
(HMR)  by  restructuring  the  cylinder 
specification  requirements.  The 
intended  effect  of  this  rulemaking  is  to 
reduce  the  »ze  of  the  HMR  throu^ 
consolidation  of  repetitive  requirements 
and  other  formatting  changes.  This 
action  will  eliminate  pages  of 
regulations  without  substantially 
changing  the  regulat<Hy  requirements  or 
afiecting  safaty.  It  is  in  response  to 
President  Clinton's  March  4. 1995 
Regulatory  Reinvention  biitiative 
memorandum  to  heads  of  departments 
and  aguides  calling  for  a  review  of  all 
agoicy  regulations.  RSPA  is  also 
proposing  to  make  corresponding 
refarrace  changes  throughout  the  HMR. 
DATEK  Comments  must  be  received  on 
or  before  April  26, 1996. 
AOORESSES:  Please  address  written 
comments  to  the  Dockets  Unit  pHM- 
30),  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transpwlation.  400  7th  Street,  SW., 
Washh^on.  DC  20590-0001. 
Comments  may  also  be  £axed  to  (202) 
366-3753.  Comments  should  identify 
the  docket  (Docket  No.  HM-220B).  The 
Dockets  Unit  is  located  in  Room  8421  of 
the  Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC  20590-0001. 
Office  hours  are  8:30  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
public  hohdays  when  Uie  office  is 
closed. 

POR  FURTHBt  MFOnMATKlN  CONTACT:  John 
A.  Gale.  (202)  366-8553;  Office  of 
Hazardous  Materials  Standards,  RSPA, 
Department  of  Transportation, 
Washington,  DC  20590-0001. 

SUPPI^MENTARYINFOnMATION: 

I.  Background 

On  March  4, 1995,  President  Clinton 
issued  a  Regulatory  Reinvention 
Initiative  memorandiun  to  heads  of 
departments  and  agencies  calling  for  a 
review  of  all  agency  regulations  and 
elimination  or  revision  of  those 


regulations  that  are  outdated  or  in  need 
of  reform.  RSPA  has  performed  an 
extensive  review  of  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
Parts  171-180)  and  associated 
procedural  rules  (49  CFR  Parts  106  and 
107)  in  response  to  the  President's 
directive. 

•The  President  also  directed  that  front 
line  regulators  "*  *  *  get  out  of 
Washington  and  create  grassroots 
partnerships"  with  people  aSiected  by 
agency  regulations.  On  April  4, 1995, 
RSPA  published  in  the  Federal  Register 
(60  FR 17049)  a  Notice  of  Public 
Meetings  and  request  for  comment  on 
its  hazardous  materials  safety  program. 
Comments  were  requested  on  ways  to 
improve  the  HMR  and  the  kind  and 
quality  of  services  its  customers  want. 
RSPA  held  seven  public  meetings  and 
received  over  50  comments  in  response 
to  the  notice.  On  July  28, 1995,  RSPA 
published  a  second  Notice  of  PubUc 
Meetings  in  Uie  Federal  Register  (60  FR 
38888)  which  announced  five  more 
public  meetings  that  were  held  from 
September  through  January  1996. 

One  area  identified  by  RSPA  in  its 
review  of  the  HMR  was  the  need  to 
reform  the  cylinder  specifications  in  49 
CFR  Part  178.  RSPA  estimates  that  by 
consolidating  duplicative  requirements 
in  23  cylinder  specifications,  that  it  will 
eliminate  at  least  40  pages  from  the 
CFR.  By  reformatting  the  specifications. 
RSPA  proposes  to  eliminate  over  450 
sections  from  Part  178  of  Title  49.  The 
combined  effect  of  these  changes  will  be 
to  make  the  regulations  shorter  and 
easier  to  use  and  help  RSPA  move 
toward  a  goal  of  being  able  to  issue  the 
HMR  in  one  volume  of  the  Code  of 
Federal  Regulations,  rather  than  two. 
This  rulemaking  also  serves  as  the 
model  for  a  more  comprehensive 
rulemaking,  being  developed  by  RSPA 
in  cooperation  with  the  Compressed  Gas 
Association,  for  which  a  notice  of 
proposed  rulemaking  is  anticipated  later 
this  year.  In  this  latter  rulemaking, 
under  Docket  HM-220,  RSPA  intends  to 
propose  substantive  changes  to  the 
cylinder  specifications  to  accommodate 
contemporary  manufacturing 
techniques,  eliminate  obsolete 
requirements,  contemporize  regulatory 
language  and  make  safety  enhancements 
to  the  regulations. 

n.  Proposed  Changes 

In  this  NPRM,  RSPA  is  proposing  to 
revise  the  HMR  by  restructuring  the 
cylinder  specification  requirements  in 
49  CFR  Part  178.  The  proposed 
restructuring  of  the  cylinder 
specifications  would:  (1)  consolidate 
similar  sections;  (2)  reformat  subpart  C 
of  Part  178  for  consistency  with  the 


format  of  the  rest  of  Part  178;  and  (3) 
revise  section  references  throughout  the 
HMR  to  correspond  to  the  revised 
sections.  RSPA  intends  to  streamline  the 
cylinder  specification  requirements 
without  making  substantive  changes  to 
them. 

Sections  that  have  been  identified  by 
RSPA  for  consolidation  are  the  sections 
of  each  specification  addressing 
compliance,  authorized  inspectora, 
duties  of  the  inspector,  the  inspector's 
report,  record  retention,  defects,  safety 
relief  devices,  and  marking.  These 
sections  will  be  consolidated  into  a  new 
§  178.35.  Proposed  §  178.35.  entitied 
"General  requirements  for  all  DOT 
specification  cylindere"  will  prescribe 
these  general  requirements  for  all  DOT 
specification  cylindere.  However, 
because  some  of  the  duties  of  the 
inspector  and  marking  requirements  are 
spedfic  to  the  individual  cylinder 
design,  some  specifications  would  have 
additional  markii^  and  inspector 
requirements  remaining  in  their 
sections. 

For  the  inspector's  report.  RSPA  has 
proposed  to  adopt  the  inspector  report 
formats  in  Compressed  Gas  Association 
(OGA)  Pamphlet  C-11,  "Recommended 
Practices  for  Inspection  of  Compressed 
Gas  Cylindere  at  Time  of  Manufacture." 
The  report  formats  can  be  modified  to 
represent  the  inspection  of  specific 
cylindere.  Additional  information  may 
be  required  as  stated  in  each 
specification. 

Those  sections  remaining  in  each 
specification  will  be  consolidated  into  a 
single  section.  PresenUy,  each 
specification  is  set  forth  in 
approximately  22  di^rent  sections. 
Under  this  proposal,  there  would  be 
only  one  section  for  each  specification. 
For  example,  Specification  3B  is 
currently  set  forth  in  24  sections, 
§§  178.38  through  178.38-23.  bi  this 
NPRM.  Specification  3B  is  set  forth  in 
one  section.  §  178.38.  Some  of  the 
requirements  are  relocated  in  §  178.35. 
Sixteen  of  the  old  sections  are  converted 
to  paragraphs  (a)  through  (o)  of  §  178.38. 
As  an  aid  to  the  reader,  the  regulatory 
text  in  this  notice  includes  all  of  the 
requirements  for  cylindere  in  the 
ciurent  Subpart  C  of  part  178.  even 
though  not  all  of  the  requirements  are 
changed. 

The  purpose  of  this  rulemaking  action 
is  to  reduce  the  size  of  the  HMR  and 
make  it  easier  to  use.  It  is  not  intended 
to  make  substantive  changes  to 
regulatory  requirements  and  no  adverse 
impacts  are  anticipated  on  the  regulated 
community. 


III.  Regulatory  Analjrses  and  Notices 

Executive  Order  J  2866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  signiBcant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  signiHcant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  The  economic  impact  of  this 
rule  is  minimal  to  the  extent  that  the 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101-5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  descripticm,  and 
classification  of  hazardous  material; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
uniBtentional  release  in  transpertation 
of  hazardous  material;  or 

(v)  the  design,  manufecturing, 
febrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  ^  sold 
as  qualified  for  use  in  the  tranaportotion 
ef  hazardous  matmal. 

The  Federal  hazardous  materials 
transpoftalioa  law  provides  that  if  DOT 
issues  a  regulation  concerning  any  of 
the  covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Ragiatar  the  effective  date 
of  Federal  preemption.  49  U.S.C. 
5125(bM2).  That  efiiective  date  may  not 
be  earlier  Ihmi  the  90(h  day  fbllowiiig 
^  dale  of  issuance  of  the  final  rule  and 
n€)t  later  than  two  years  after  the  date  of 
issuance.  This  proposed  rule  deals  with 
the  packaging^  ceaapresaed  gaaes. 
AMieo^  this  proposal  does  not 
ccmtemplate  subeUntive  changes,  RSPA 

prepoeed  rule  would  have  any  effect  on 
State,  local  or  Indian  tribe  requirements 
asd,  if  so,  the  most  appropriate  efiiective 
date  ef  Federal  premnption.  Because 


RSPA  lacks  discretion  in  this  area, 
preparation  of  a  federalism  assessment 
is  not  warranted. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  does  not 
impose  any  new  requirements  on 
persons  subject  to  the  HMR 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  propose 
any  new  information  collection 
requirements. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  erf"  Subjects 

49  CFR  Part  171 

Exports.  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements.    . 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 

bi  ccmsifleration  of  the  foregoing,  49 
CFR  perts  171,  173,  and  178  would  be 
amended  to  read  as  follows: 

MEGULATKMHS.  AND  DEFIMTIONS 

1.  The  authority  citation  for  Part  171 
would  continue  to  read  as  follows: 


(3)*    •   • 


49  U.S.C.  5101-5127;  49  CFR 
part  1.53. 

2.  In  §  171.7(aM3),  in  the  table,  under 
the  entry  "Aluminum  Standards  Mid 
Data,  Seventh  Edition.  June  1982",  the 
section  reference  "178.65-5"  is  revised 
to  read  "178.65";  and  under  the  entry 
Compressed  Gas  Association,  Inc.,  a 
new  entry  is  added  in  alpha-numerical 
order  to  read  as  follows: 


§171.7 

*        • 

(a)" 


Source  and  name  of  material 


49  CFR 

reterence 


Compresaad  Qaa  Aaaociatton, 
Inc., 


CGA  Pamphlet  C-11,  Rec- 
ommended Practices  lor  lr»- 
spection  of  Compressed  Gas 
CytiTKlers  at  Time  of  Manufac- 
ture, 1993  


178  35 


PART  173— SHIPPERS-GENERAL 
REOmnEMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authority  citation  for  Part  173 
would  continue  to  read  as  follows: 

49  use.  5101-5127;  49  (,TR 


part  1.53. 

§173.34    [Amended] 

4.  In  §  173.34,  paragraph  (h)  would  be 
amended  by: 

a.  Removing,  in  the  first  sentence,  the 
phrase  "§§  178.36-9(a),  178.37-9(a). 
178.38-9(a).  and  178.40-9(a)"  and 
replacing  it  with  the  phrase 

"§§  178.36(e).  178.37(e).  178.38(e),  and 
178.40(e)". 

b.  Removing,  in  the  fourth  sentence, 
the  phrase  "§  178.3«>-9(a).  ij  178.37-9(a). 
S  178.38-9(a).  or  §  178.40-ft(a)  "  and 
replacing  it  with  the  phrase 

"§  178.36(e),  §  178.37(e).  §  178..38(e).  or 
S  178.40(e)". 


§i73.ai« 

5.  in  j^  173.316.  in  paragraph  (a)(8). 
the  section  reference  "178.57-  20(aM4)" 
would  be  revised  to  laad  "178.35"  and 
in  paragraph  (cK3)(ii)  the  .section 
reference  "178.57-20"  would  be  revised 
to  read  •178.35". 

PART  178— SPECIFIC ATIOMS  FOR 
PACKAOINQS 

6.  The  authority  citation  for  Part  178 
would  continue  to  read  as  follows: 


A 

1.53 


49  use.  5101-5127;  49  CFR 


7.  Subpart  C  of  Part  1 78  would  be 
revised  to  read  as  follows: 


178.35  General  requirements  for 
specification  cylinders. 

178.36  Specifications  3A  and  .'iAX  se<imtes8 
steel  cylinden. 

178.37  Specification  3AA  and  3AAX 
seamleos  steel  cylinders 
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178.M    SpadflcatioD  3B  aaamlass  M«b1 

cyitedm. 
178.3t    &Mcifloitk«3BNwsmleM  nickel 

cjrUaMra. 
178.42    Specificatioii  3B  seamless  afteel 

qrliadan. 

178.44  Specificatioii  3HT  seamless  steel 
c3rtiiKHn  far  aircraft  use. 

178.45  ^wcificatioo  3T  seamless  steel 
cyhader. 

178.46  ^pacification  3AL  seamless 
ahimiiMnn  cyiindns. 

178.47  Specification  4DS  welded  stainless 
steel  cylinders  for  airaafl  use. 

178.50  Spedfication  4B  welded  or  brazed 
steel  cyUnoers. 

178.51  Specification  4BA  welded  or  brazed 
stael  cylinders. 

178.53    Specification  4D  welded  steel 
cyliiMlen  for  aircraft  use. 

178.55  Specification  4B240ET  welded  or 
braaad  cylinders. 

178.56  Spedficaticm  4AA480  %ralded  steel 
cyiioders. 

178.57  Specification  4L  welded  insulated 
cylinders. 

178.56    Specification  4DA  welded  steel 
cylinders  far  aircraft  use. 

178.59  Specification  8  steel  cylinders  with 
porous  fillings  Cor  acetylene. 

178.60  Specification  SAL  steel  cylinders 
with  porous  fillings  for  acetylene! 

178.61  Specification  4BW  welded  steel 
cylinders  with  electric-arc  welded 
longitudinal  seam. 

178.65    Specification  39  non-reusdble  (non- 

refiUabie)  cylinders. 
178.68    Specification  4E  welded  aluminum 

cylinders. 

Subpart  C—Specffications  for 


raquhwiMnts  tor 


fiT&as 


(a)  Compliance  with  the  requirements 
of  this  subpart  is  required  in  all  details. 

(b)  Inspections  and  analyses. 
Chemical  analyses  and  tests  as  specified 
must  he  made  within  the  United  States 
unless  otherwise  approved  in  writing  by 
the  Associate  Administrator,  in 
accordance  with  §  173.300b  of  this 
subchapter.  Inspections  and 
verifications  must  be  performed  by — 

(1)  An  independent  inspection  agency 
approved  in  writing  by  the  Associate 
Administrator,  in  accordance  with 
§  173.300a  of  this  subchapter,  or 

(2)  For  DOT  Specifications  3B,  3BN. 
4B,  4BA,  4D  (water  capacity  less  than 
1,100  cubic  inches).  4B240ET,  4AA480. 
4L,  8.  SAL.  4BW.  39  (marked  service 
pressure  900  p.s.i.g.  or  lower)  and  4E 
manufactured  in  the  United  States,  a 
competent  inspector  of  the 
manulacturer. 

(c)  Duties  of  inspector.  The  inspector 
shall  deteraiine  that  each  cylinder  made 
is  in  conformance  with  the  applicable 
specification.  Except  as  otherwise 
specified  in  the  applicable  specification. 


the  inspector  shall  perform  the 
following: 

(1)  Inspect  all  material  and  reject  any 
not  meeting  applicable  requirements. 
For  cylinders  made  by  the  billet- 
pierdng  process,  billets  must  be 
inspected  and  shown  to  be  free  from 
pipe,  cracks,  excessive  segregation  and 
other  injurious  defects  after  parting  or, 
when  applicable,  after  nick  and  cold 
break. 

(2)  Verify  the  material  of  construction 
meets  the  requirements  of  the  applicable 
specification  by — 

(i)  Making  a  chemical  analysis  of  each 
heat  of  material; 

(ii)  Obtaining  a  certified  chemical 
analysis  from  the  material  manufacturer 
for  each  heat  of  material  (a  ladle 
analysis  is  acceptable);  or 

(iii)  If  an  analysis  is  not  provided  for 
each  heat  of  material  by  the  material 
manufacturer,  by  making  a  check 
analysis  of  a  sample  from  each  coil, 
sheet,  or  tube. 

(3)  Verify  compliance  of  cylinders 
with  the  applicable  specification  by— 

(i)  Verifying  identification  of  material 
is  proper; 

(ii)  Inspecting  the  inside  of  the 
cylinder  before  closing  in  ends; 

(iii)  Verifying  that  the  heat  treatment 
is  proper; 

(iv)  Obtaining  samples  for  all  tests 
and  check  chemical  analyses; 

(v)  Witnessing  all  tests; 

(vi)  Verify  threads  by  gauge; 

(vii)  Reporting  volumetric  capacity 
and  tare  weight  (see  report  form)  and 
minimum  thickness  of  wall  noted;  and 

(viii)  Verifying  that  each  cylinder  is 
marked  in  accordance  with  the 
applicable  specification. 

(4)  Furnish  complete  test  reports 
required  by  this  subpart  to  the  maker  of 
the  cylinder  and,  upon  request,  to  the 
purchaser.  The  test  report  must  be 
retained  by  the  inspector  for  fifteen 
years  from  the  original  test  date  of  the 
cylinder. 

(d)  Defects.  A  cylinder  may  not  be 
constructed  of  material  with  seams, 
cracks,  laminations,  or  other  injurious 

defects. 

(e)  Safety  devices  and  protection  for 
valves,  safety  devices,  and  other 
connections,  if  applied,  must  be  as 
required  or  authorized  by  the 
appropriate  specification,  and  as 
required  in  §§  173.34  and  173.301  of 
this  subchapter. 

(f)  Markings.  Markings  on  a  DOT 
Specification  cylinder  must  conform  to 
applicable  requiremeflts. 

(l)  Each  cylinder  must  be  marked 
with  the  following  information: 

(i)  The  DOT  specification  marking 
must  appear  first,  followed  immediately 
by  the  service  pressure.  For  example, 
DOT-3A18G0. 


(ii)  Hie  snial  number  must  be  placed 
just  below  dr  immediately  following  the 
DOT  qiecification  marking. 

(iii)  A  symbol  (letters)  must  be  placed 
just  below,  immediately  before  or 
foUo%ving  the  serial  number.  Other 
variations  in  sequence  of  markings  are 
authorized  only  when  necesdtated  by  a 
lack  of  space.  The  symbol  and  numbers 
must  be  those  of  the  manufjacturer.  The 
symbol  must  be  registered  with  the 
Associate  Administratis:  duplications 
are  not  authcwized. 

(iv)  The  inspector's  official  mark  and 
date  of  test  (sudi  as  5-95  for  May  1995) 
must  be  placed  near  the  serial  number. 
This  information  must  be  placed  so  Uiat 
dates  of  subsequent  tests  can  be  easily 
added.  An  example  of  the  marking^ 
prescribed  in  ^s  ptoagraph  (f)(1)  is  as 
follows: 

DOT-aAiseo 

1234 

XY 

AB5-95 

or: 


DOT-3A1800-1234-XY 

AB5-95 

where: 

DOT-3A  =  specification  nimiber 

1800  =  service  pressure 

1234  =  serial  number 

xy  =  symbol  of  manufacturer 

AB  =  inspector's  mark 

5-95  =  date  of  test 

(2)  Additional  required  marking  must 
be  applied  to  the  cyUndw  as  follows: 

(i)  The  word  "spun"  or  "plug"  must 
be  placed  near  the  DOT  specification 
marking  when  an  end  closure  in  the 
finished  cylinder  has  bean  welded  by 
the  spinning  process,  or  effected  by 
plugging. 

(ii)  As  prescribed  in  specification  3HT 
(§  178.44)  or  3T  (§  178.45),  if  applicable. 

(3)  Marking  exceptions. 

(i)  A  DOT  3E  cyUnder  is  not  required 
to  be  marked  with  the  inspector  mark. 

(ii)  An  identifying  lot  number  may  be 
marked  on  the  cyUnder  in  place  of  a 
serial  number  for  cylinders  not  over  2 
inches  outside  diameter  or  for  cylinders 
with  a  volumetric  capacity  not 
exceeding  60  cubic  inches.  Each  lot 
shall  not  have  over  500  cylinders. 

(4)  Unless  otherwise  specified  in  the 
applicable  specification,  the  markings 
on  each  cylinder  must  be  stamped 
plainly  and  permanently  on  the 
shoulder,  top  head,  or  neck. 

(5)  The  size  of  each  marking  must  be 
least  0.25  inch  or  as  space  permits. 

(6)  Other  maiidngs  an  authorized 
provided  they  are  made  in  low  stress 
areas  other  than  the  side  wall  and  are 
not  of  a  size  and  depth  that  will  create 
harmful  stress  concentrations.  Such 
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marks  may  not  conflict  with  any  IXDT 
required  markings. 

(g)  Inspector's  report.  Each  inspector 
shall  prepare  a  report  containing,  at  a 
minimum,  the  applicable  information 
listed  in  CGA  Pamphlet  C-11.  Any 
additional  information  or  markings  that 
are  required  by  the  applicable 
specification  must  be  shown  on  the  test 
report.  The  signature  of  the  inspector  on 
the  reports  certifies  that  the  processes  of 
manufacture  and  heat  treatment  of 
cylinders  were  observed  and  found 
satisfactory. 

(h)  Report.  Retention.  The 
manufacturer  of  the  cylinders  shall 
retain  the  reports  required  by  this 
subpart  for  15  years  fit>m  the  original 
test  date  of  the  cylinder. 

§178.36    Specification  3A  and  3AX   . 
seamless  sissi  cyfindars. 

(a)  Type  size  and  service  pressure.  In 
addition  to  the  requirements  of  §  178.35, 
cylinders  must  conform  to  the 
following: 

(1)  A  DOT-3A  cylinder  is  a  seamless 
steel  cylinder  with  a  water  capacity 
(nominal)  not  over  1,000  pounds  and  a 
service  pressure  of  at  least  150  pounds 
per  square  inch. 

(2)  A  DOT-3AX  is  a  seamless 
stainless  steel  cylinder  with  a  water 
capacity  not  less  than  1,000  pounds  and 
a  service  pressure  of  at  least  500  pounds 
per  square  inch,  conforming  to  the 
following  requirements: 

(i)  Assuming  the  cylinder  is  to  be 
supported  horizontally  at  its  two  ends 
only  and  to  be  uniformly  loaded  over  its 
entire  length  consisting  of  the  weight 
per  unit  of  length  of  the  straight 
cylindrical  portion  filled  with  water  and 
compressed  to  the  specified  test 
pressure;  the  sum  of  two  times  the 
maximum  tensile  stress  in  the  bottom 
fibers  due  to  bending,  plus  that  in  the 
same  fibers  (longitudinal  stress),  due  to 
hydrostatic  test  may  not  exceed  80 
f>ercent  of  t^e  minimum  yield  strength 
of  the  steel  at  such  maximum  stress. 
Wall  thickness  must  be  increased  when 
necessary  to  meet  the  requirement. 

(ii)  To  calculate  the  maximum 
longitudinal  tensile  stress  due  to 
bending,  the  following  formula  must  be 
used: 
S=Mc/I 

(iii)  To  calculate  the  maximum 
longitudinal  tensile  stress  due  to 
hydrostatic  test  pressure,  the  following 
formula  must  be  used: 
S=A,P/A2 
where: 

S  =  tensile  stress-p.s.i.; 
M  =  bending  moment-inch  pounds 

(wl2)/8; 
w  =  weight  per  inch  of  cylinder  filled 
with  water; 


I  =  length  of  cylinder-inches; 

c  =  radius  {D)/{2)  of  cylinder-inches; 

I  =  moment  of  inertia-0.O49O9  (!>•  -d*) 

inches  fourth; 
D  =  outside  diameter-inches; 
d  =  inside  diameter-inches; 
A I  =  internal  area  in  cross  section  of 

cylinder-square  inches; 
A2  =  area  of  metal  in  cross  section  of 

cylinder-square  inches; 
F  =  hydrostatic  test  pressure-p.s.i. 

(b)  Steel.  Open-hearth  or  electric  steel 
of  uniform  quality  must  be  used. 
Content  percent  may  not  exceed  the 
following:  Carbon,  0.55;  phosphorous, 
0.045;  sulphur,  0.050. 

(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method,  except  that  plates  and  billets 
for  hot-drawn  cylinders  must  be  marked 
with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  fissure 
or  other  defect  is  permitted  that  is  likely 
to  weaken  the  finished  cylinder 
appreciably.  A  reasonably  smooth  and 
uniform  surface  finish  is  required.  If  not 
originally  free  from  such  defects,  the 
surface  may  be  machined  or  otherwise 
treated  to  eliminate  these  defects.  The 
thickness  of  the  bottoms  of  cylinders 
welded  or  formed  by  spinning  is,  under 
no  condition,  to  be  less  than  two  times 
the  minimum  wall  thickness  of  the 
cylindrical  shell;  such  bottom 
thicknesses  must  be  measured  within  an 
area  bounded  by  a  line  representing  the 
points  of  contact  between  the  cylinder 
and  floor  when  the  cylinder  is  in  a 
vertical  position. 

(e)  Welding  or  brazing.  Welding  or 
brazing  for  any  purpose  whatsoever  is 
prohibited  except  as  follows: 

(1)  Welding  or  brazing  is  authorized 
for  the  attachment  of  neckrings  and 
footrings  which  are  non-pressure  parts 
and  only  to  the  tops  and  bottoms  of 
cylinders  having  a  service  pressure  of 
500  pounds  per  square  inch  or  less. 
Cylinders,  neckrings,  and  footrings  must 
be  made  of  weldable  steel,  the  carbon 
content  of  which  may  not  exceed  0.25 
percent  except  in  the  case  of  4130X  steel 
which  may  be  used  with  proper  welding 
procedures. 

(2)  As  permitted  in  paragraph  (d)  of 
this  section. 

(3)  Cylinders  used  solely  in 
anhydrous  ammonia  service  may  have  a 
V2  inch  diameter  bar  welded  within 
their  concave  bottoms. 

(f)  Wall  thickness.  For  cylinders  with 
service  pressure  less  than  900  pounds, 
the  wall  stress  may  not  exceed  24,000 
pounds  per  square  inch.  A  minimum 


wall  thickness  of  0.100  inch  is  required 
for  any  cylinder  over  5  inches  outside 
diameter.  Wall  stress  calculation  must 
be  made  by  using  the  following  formula: 
S=|P(1.3D2+0.4d2))/(D^  -  d^) 
where: 

S=wall  stress  in  pounds  per  square  inch; 
P=minimum  test  pressure  pre.s(jibed  for 
water  jacket  test  or  450  pounds  per 
square  inch  whichever  is  the 
greater; 
D=outside  diameter  in  inches: 
d=in.side  diameter  in  inches. 

(g)  Heat  treatment.  The  completed 
cylinder  must  be  uniformly  and 
properly  heat-treated  prior  to  tests. 

(h)  Openings  in  cylinders  and 
connections  (valves,  fuse  plugs,  etc.)  for 
those  openings.  Threads  are  required  on 
openings. 

(1)  Threads  must  be  clean  cut.  even, 
without  checks,  and  to  gauge. 

(2)  Taper  threads,  when  used,  must  be 
of  length  not  less  than  as  speciTied  for 
American  Standard  taper  pipe  threads. 

(3)  Straight  threads  having  at  least  6 
engaged  threads  are  authorized.  Straight 
threads  must  have  a  tight  fit  and 
calculated  shear  strength  of  at  least  10 
times  the  test  pressure  of  the  cylinder. 
Gaskets,  adequate  to  prevent  leakage, 
are  required. 

(i)  Hydmstatic  test.  Each  cylinder 
must  successfully  with.stand  a 
hydrostatic  test,  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  methods,  operated  so 
as  to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  f)ert;ent  of  the 
test  pressure.  If,  due  to  failure  of  the  test 
apparatus  the  test  pressure  cannot  be 
maintained  the  test  may  be  repeated  at 

a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent,  volumetric  expansion 
may  not  exceed  10  percent  of  the  total 
volumetric  expansion  at  test  pressure. 

(4)  Each  cylinder  must  be  tested  to  at 
least  5/3  times  service  pre.ssure. 

(j)  Flattening  test.  A  flattening  test 
must  be  performed  on  one  cylinder 
taken  at  random  out  or  each  lot  of  200 
or  less,  by  placing  the  cylinder  between 
wedge  shaped  knife  edges  having  a  60° 
included  angle,  rounded  to  '/.^-inch 
radius.  The  longitudinal  axis  of  the 
cylinder  must  be  at  a  9()-degree  angle  to 
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knife  edges  during  the  test.  For  lots  of 
30  or  less,  flattening  tests  are  authorized 
to  be  made  on  a  ring  at  least  8  inches 
long  cut  from  each  cylinder  and 
subjected  to  same  heat  treatment  as  the 
finished  cylinder. 

(k)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  firom  1  cylinder  taken  at 
random  out  of  each  lot  of  200  or  less. 
For  lots  of  30  or  less,  physical  tests  are 
authorized  to  be  made  on  a  ring  at  least 
8  inches  long  cut  from  each  cylinder 
and  subjected  to  same  heat  treatment  as 
the  finished  cylinder. 

(2)  Specimens  must  conform  to  the 
following: 

(i)  Gauge  length  of  8  inches  with  a 
width  of  not  over  V/t  inches,  a  gauge 
length  of  2  inches  with  a  width  of  not 
over  V/t  inches,  or  a  gauge  length  of  at 
least  24  times  thickness  with  width  not 
over  6  times  thickness  is  authorized 
when  cylinder  wall  is  not  over  Vie  inch 
thidc. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  1  inch  of 
eadi  end  of  the  reduced  section. 

(iii)  When  size  of  cylinder  does  not 
permit  securing  straight  specimens,  the 
spedmiens  may  be  taken  in  any  location 
or  direction  and  may  be  straightened  or 
flattmed  oold,  by  pressure  only,  not  by 
blows.  When  specimens  are  so  taken 
and  pr^Mied,  the  inspector's  report 
must  show  in  connection  with  record  of 
ph3rsical  tests  detailed  information  in 
re^rd  to  such  specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
pOTmamnt  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
detenniaed  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  undej 
load"  method,  the  total  strain  (or 
"extennon  under  load")  corresponding 
to  the  stress  at  which  the  0.2-peicent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
addlog  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30.000,000.  In  the  event  of  controversy 
the  entire  stress-strain  diagram  must  be 


plotted  and  the  yield  strength 
determined  from  the  0.2  percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  pounds  per  square  inch  and 
the  strain  indicator  reading  must  be  set 
at  the  calculated  corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Vs  inch  per 
minute  during  yield  strength 
determination. 

(1)  Acceptable  results  for  physical  and 
flattening  tests.  Either  of  the  following 
is  an  acceptable  result: 

(1)  An  elongation  at  least  40  percent 
for  a  2-inch  gauge  length  or  at  least  20 
percent  in  other  cases  and  yield  strength 
not  over  73  percent  of  tensile  strength. 
In  this  instance,  the  flattening  test  is  not 
required. 

(2)  An  elongation  at  least  20  percent 
for  a  2-inch  gauge  length  or  10  percent 
in  other  cases  and  a  yield  strength  not 
over  73  percent  of  tensile  strength.  In 
this  instance,  the  flattening  test  is 
required,  without  cracking,  to  6  times 
the  wall  thickness. 

(m)  Leakage  test.  All  spim  cylinders 
and  plugged  cylinders  must  be  tested  for 
leakage  by  gas  or  air  pressure  after  the 
bottom  has  been  cleaned  and  is  free 
&om  all  moisture  subject  to  the 
following  conditions  and  limitations: 

(1)  Pressure,  approximately  the  same 
as  but  no  less  than  service  pressure, 
must  be  applied  to  one  side  of  the 
finished  bottom  over  an  area  of  at  least 
ViB  of  the  total  area  of  the  bottom  but 
not  less  than  V4  inch  in  diameter, 
including  the  closure,  for  at  least  1 
minute,  during  which  time  the  other 
side  of  the  bottom  exposed  to  pressure 
must  be  covered  with  water  and  closely 
examined  for  indications  of  leakage. 
Except  as  provided  in  paragraph  (n)  of 
this  section,  a  cylinder  that  is  leaking 
must  be  rejected. 

(2)  A  spun  cylinder  is  one  in  wdiich 
an  end  closure  in  the  finished  cylinder 
has  been  welded  by  the  spinning 
process. 

(3)  A  plugged  cylinder  is  one  in 
which  a  permanent  closure  in  the 
bottom  of  a  finished  cylinder  has  been 
effected  by  ajplug. 

(4)  As  a  safety  precaution,  if  the 
manufacturer  elects  to  make  this  test 
before  the  hydrostatic  test,  the 
manufacturer  should  design  the  test 
apparatus  so  that  the  pressure  is  applied 
to  the  smallest  area  practicable,  around 
the  point  of  closure,  and  so  as  to  use  the 
smallest  possible  volume  of  air  or  gas. 

(n)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cylinders.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 
acceptable.  Repair  by  welding  or 


spinning  is  not  authorized.  Spun 
cylinders  rejected  under  the  provisions 
of  paragraph  (m)  of  this  section  may  be 
removed  from  the  spun  cylinder 
category  by  drilling  to  remove  defective 
material,  tapping  and  plugging. 

§17&37    Specification  3AA  and  3AAX 
saemless  steel  cylinders. 

(a)  Type,  size  and  service  pressure.  In 
addition  to  the  requirements  of  §  178.35, 
cylinders  must  conform  to  the 
following: 

(1)  A  DOT-3AA  cylinder  is  a  seamless 
steel  cylinder  with  a  water  capacity 
(nominal)  of  not  over  1,000  pounds  and 
a  service  pressure  of  at  least  1 50  pounds 
per  square  inch. 

(2)  A  DOT-3AAX  cylinder  is  a 
seamless  steel  cylinder  with  a  water 
capacity  of  not  less  than  1,000  pounds 
and  a  service  pressure  of  at  least  500 
pounds  per  square  inch,  conforming  to 
the  following  requirements: 

(i)  Assuming  the  cylinder  is  to  be 
supported  horizontally  at  its  two  ends 
only  and  to  be  uniformly  loaded  over  its 
entire  length  consisting  of  the  weight 
per  unit  of  length  of  the  straight 
cylindrical  portion  filled  with  water  and 
compressed  to  the  specified  test 
pressure;  the  sum  of  two  times  the 
maximum  tensile  stress  in  the  bottom 
fibers  due  to  bending,  phis  that  in  the 
same  fibers  (longitudUnal  stress),  due  to 
hydrostatic  test  pressure  may  not  exceed 
80  pocent  of  the  minimimi  yield 
strmgth  of  the  steel  at  such  maximum 
stress.  Wall  thickness  must  be  increased 
when  necessary  to  meet  the 
requirement. 

(ii)  To  calculate  the  maximum  tensile 
stress  due  to  bending,  the  following 
formula  must  be  used: 
S=Mc/I 

(iii)  To  calculate  the  maximum 
longitudinal  tensile  stress  due  to 
hydrostatic  test  pressure,  the  following 
formula  must  be  used: 
S=Aip/A2 
where: 

S=tensile  stress-p.s.i.; 
M=bending  moment-inch  pounds  (wl^)/ 

8; 
w=weight  per  inch  of  cylinder  filled 

with  water; 
l=length  of  cylinder-inches; 
c=raaius  (D)/(2)  of  cylinder-inches; 
Ismoment  of  inertia-0.04909  (EH  -  d*) 

inches  fourth; 
I>=outside  diameter-inches; 
d=inside  diameter-inches; 
A^=intemal  area  in  cross  section  of 

cylinder-square  inches; 
A2=area  of  metal  in  cross  section  of 

cylinder-square  inches; 
P=hyarostatic  test  pressure-p.s.i. 

(b)  Authorized  steel.  Open-hearth, 
basic  oxygen,  or  electric  steel  of  uniform 


quality  must  be  used.  A  heat  of  steel 
made  under  the  specifications  in  Table 
1  of  this  paragraph  (b),  check  chemical 
analysis  of  which  is  slightly  out  of  the 
specified  range,  is  acceptable,  if 
satisfactory  in  all  other  respects, 
provided  the  tolerance  shown  in  Table 


2  of  this  paragraph  (b)  are  not  exceeded. 
When  a  carbon-boron  steel  is  used,  a 
hardenability  test  must  he  performed  on 
the  first  and  last  ingot  of  each  heat  of 
steel.  The  resuHs  of  this  test  must  be 
recorded  on  the  Record  of  Chemical 
Analysis  of  Material  for  Cylinders 

Table  1  .—Authorized  Materials 


required  by  §  178.3.').  This  hardness  test 
must  be  made  ViR-inch  from  the 
quenched  end  of  the  Jominy  quench  bar 
and  the  hardness  must  be  at  least  Re  33 
and  no  more  than  Re  53.  The  following 
chemical  analyses  are  authorized: 


Designation 


Cartx>n 

Manganese  . 
Phosphoms  . 

Sulfur , 

Silicon  

Chromium  ... 
Molytxlenum 
Zirconium  .... 

Nickel  

Boron  


4130X  (per- 
cent) (see 
^tote  1) 


0.25/0.35 
0.40/0.90 
0.04  max 
0.05  max 
0.15/0.35 
0.80/1.10 
0.15/0.25 


NE-8630  (per- 
cent) (see 
Noie  1) 


0.28/0.33 
0.70/0.90 
0.04  max 
0.04  max 
0.20/0.35 
0.40/0.60 
0.15/0.25 


0.40/0.70 


91 15  (percent) 
(see  Note  1) 


0.10/0.20 
0.50rt).75 
0.04  max 
0.04  max 
0.60«).90 
0.50/0.65 


0.05/0.15 


9125  (percent) 
(see  Note  1) 


Cartxx>-tx)ron 
(percent) 


0.20/0.30 

027-O.37 

O.SOn.75 

0.80-1.40 

0.04  max 

0.035  max 

0.04  max 

0.045  max 

0.60/0.90 

0.3  max 

0.50/0.65 

0.05/0.15 

0.0005/0.003 

Intermediate 

manganese 

(percertf) 


040  max 
135/165 
0.04  max 
0.05  max. 
0.10rt).30 


Note  1:  This  designation  may  not  t>e  restrictive  and  the  commercial  steel  is  limited  In  analysis  as  shown  in  ttus  Table  1. 

Table  2.— Check  Analysis  Tolerances  * 


Element 

Limit  or  maximum  specified  (percent) 

Toterance  (percent)  over  the 

maximum  iMDit  or  under  the 

minimum  kmit 

* 

Under  mint- 
mum  limit 

Over  maxi- 
mum hmrt 

Cartxm  

To  0.15  ind  

0.02 
.03 
03 
04 
.05 

0.03 

Manganese  .• 

Over  0.15  to  0.40  ind  

To  0.60  ind  

.04 
.03 

Over  0.60  to  1.15  ind 

.04 

Over  1.15  to  2.50  ind  

.06 

Phosphorus'  

All  ranges  

All  ranges  

To  0.30  ind  

JOi 

Sulphur 

.01 

Silicon 

.02 
.05 
.03 
.03 
.05 
01 
02 
.01 

.03 

Over  0.30  to  1.00  ind  

JK 

Nickel  

To  1.00  ind  

jOS 

Chromium 

To  0.90  ind  

.03 

0.90  to  2.90  ind  

JOS 

Molytxjenum „ 

Zirconium  

To  0.20  ind  

JSi 

Over  0.20  to  0.40 

All  ranges  

02 

05 

'  Rephosphorized  steels  not  subjed  to  check  analysis  for  phosptiorus. 


(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method  except  that  plates  and  billets  for 
hot-drawn  cylinders  must  be  marked 
with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  fissure 
or  other  defects  is  permitted  that  is 
likely  to  weaken  the  finished  cylinder 
appreciably.  A  reasonably  smooth  and 
uniform  surface  finish  is  required.  If  not 
originally  free  from  such  defects,  the 
surface  may  be  machined  or  otherwise 
treated  to  eliminate  these  defects.  The 
thickness  of  the  bottoms  of  cylinders 
welded,or  formed  by  spinning  is,  under 


no  condition,  to  be  less  than  two  times 
the  minimum  wall  thickness  of  the 
cylindrical  shell;  such  bottom 
thicknesses  must  be  measured  within  an 
area  bounded  by  a  line  representing  the 
points  of  contact  between  the  cylinder 
and  floor  when  the  cylinder  is  in  a 
vertical  position. 

(e)  Welding  or  brazing.  Welding  or 
brazing  for  any  purpose  whatsoever  is 
prohibited  except  as  follows: 

(1)  Welding  or  brazing  is  authorized 
for  the  attachment  of  neckrings  and 
footrings  which  are  non-pressure  parts, 
and  only  to  the  tops  and  bottoms  of 
cylinders  having  a  service  pressure  of 
500  pounds  per  square  inch  or  less. 
Cylinders,  neckrings,  and  footrings  must 
be  made  of  weldabie  steel,  the  carbon 


content  of  which  may  not  exceed  0  25 
percent  except  in  the  case  of  4130X  steel 
which  may  be  used  with  proper  welding 
procedure. 

(2)  As  permitted  in  paragraph  (d)  of 
this  section. 

(f)  Wall  thickness.  The  thickne.ss  of 
each  cylinder  must  conform  to  the 
following: 

(1)  For  cylinders  with  a  service 
pressure  of  less  than  900  pounds,  the 
wall  stress  may  not  exceed  24,000 
pounds  per  square  inch.  A  minimum 
wall  thickness  of  0.100  inch  is  requirt'd 
for  any  cylinder  with  an  outside 
diameter  of  over  5  inches. 

(2)  For  cylinders  with  servic:e  pressure 
of  900  p.s.i.  or  more  the  minimum  wail 
must  be  such  that  the  wdll  stress  at  the 
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nitnimiiin  specified  test  pressure  may 
not  exceed  67  percent  of  the  minimum 
tensile  strength  of  the  steel  as 
detennined  hxHn  the  physical  tests 
required  in  paragraphs  (k)  and  (1)  of  this 
8ecti(»  and  must  be  not  over  70,000 

p.8.i. 
(3)  Calculation  must  be  made  by  the 

formula: 

S=(P(1.3D  2+0.4d  *)1/(D  »  -  d  2) 

where: 

S=:wall-8tress  in  pounds  per  square  inch; 

P=minimum  test  pressure  prescribed  for 
water  jacket  test  or  450  pounds  per 
square  inch  whichever  is  the 
greater, 

D=outside  diameter  in  inches; 

d=inside  diameter  in  inches, 
(g)  Heat  treatment.  The  completed 

cylinders  must  be  unilwmly  and 

properly  heat  treated  priw  to  tests.  Heat 

treatoMot  of  cylinders  of  the  authorized 

analyses  must  be  as  follows: 

(1)  All  cylinders  must  be  quenched  by 
ml,  or  othw  suitiMe  medium  exflept  as 
l»ovided  in  paragraph  (gK5)  of  this 
section. 

(2)  The  steel  temperature  on 
quBnching  must  be  that  recoaunended 
for  the  steel  analysis,  but  may  not 
exceed  1750  "F. 

(3)  All  steels  must  be  tempered  at  a 
tnnperature  most  suitable  for  that  steel. 

(4)  The  minimum  tempering 
leBperature  may  not  be  less  than  1000 
*F  except  as  noted  in  paragraph  (l)(vi)  of 
this  section. 

(5)  Steel  4130X  may  be  normalized  at 
a  temperature  of  1650  °F  instead  of 
being  quenched  and  cylinders  so 
nonnalized  need  not  be  tempered. 

(6)  bitrnmediate  manganese  steels 
may  be  tempered  at  temperatures  not 
less  than  1150  "F,  and  after  heat  treating 
each  cylinder  must  be  submitted  to  a 
magnetic  test  to  detect  the  presence  of 
quenching  cracks.  Cracked  cylinders 
must  be  rejected  and  destroyed. 

(7)  Except  as  otherwise  provided  in 
paragraph  (g)(6)  of  this  section,  all 
cylindws,  if  water  quenched  or 
qumched  with  a  liquid  producing  a 
cooling  rate  in  excess  of  80  percent  of 
the  cooling  rate  of  water,  must  be 
inspected  by  the  magnetic  particle,  dye 
penetrant  or  ultrasonic  method  to  detect 
the  presence  of  quenching  cracks.  Any 
cylinder  designed  to  the  requirements 
for  specification  3AA  and  foimd  to  have 
a  quenching  crack  must  be  rejected  and 
may  not  be  requalified.  Cylinders 
designed  to-the  requirements  for 
specification  3AAX  and  found  to  have 
cracks  must  have  cracks  removed  to 
sound  metal  by  mechanical  means. 
Such  specification  3AAX  cylinders  will 
be  acceptable  if  the  repaired  area  is 
subsequently  examined  to  assure  no 


Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4,  1996  /  Proposed  Rules 


8335 


defect,  and  it  is  determined  that  design 
thickness  requirements  are  met. 
(h)  Openings  in  cylinders  and 
connections  (valves,  fuse  plugs,  etc.)  for 
those  openings.  Threads  are  required  on 
openings. 

(1)  Threads  must  be  clean  cut,  even, 
without  checks,  and  to  gauge. 

(2)  Taper  threads,  when  used,  must  be 
of  a  length  not  less  than  as  specified  for 
American  Standard  taper  pipe  threads. 

(3)  Straight  threads  having  at  least  6 
engaged  threads  are  authorized.  Straight 
threads  must  have  a  tight  fit  and  a 
calculated  shear  strength  of  at  least  10 
times  the  test  pressure  of  the  cylinder. 
Gaskets,  adequate  to  prevent  leakage, 
are  required. 

(i)  Hydrostatic  test.  Each  cylinder 
must  successfully  withstand  a 
hydrostatic  test  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure.  If,  due  to  failure  of  the  test 
apparatus,  the  test  pressure  caimot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Each  cylinder  must  be  tested  to  at 
least  ^/3  times  the  service  pressure. 

(j)  Flattening  test.  A  flattening  test 
must  be  performed  on  one  cylinder 
taken  at  random  out  of  each  lot  of  200 
or  less,  by  placing  the  cylinder  between 
wedge  shaped  knife  edges  having  a  60° 
included  angle,  rounded  to  Vz-inch 
radius.  The  longitudinal  axis  of  the 
cylinder  must  be  at  a  90-degree  angle  to 
knife  edges  during  the  test.  For  lots  of 
30  or  less,  flattening  tests  are  authorized 
to  be  made  on  a  ring  at  least  8  inches 
long  cut  from  each  cylinder  and 
subjected  to  same  heat  treatment  as  the 
finished  cylinder. 

(k)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  from  1  cylinder  taken  at 
random  out  of  each  lot  of  200  or  less. 
For  lots  of  30  or  less,  physical  tests  are 


authorized  to  be  made  on  a  ring  at  least 
8  inches  long  cut  firom  each  cylinder 
and  subjected  to  the  same  heat 
treatment  as  the  finished  cyUnder.  . 

(2)  Specimens  must  conform  to  the 
following: 

(i)  Gauge  length  of  8  inches  with  a 
width  of  not  over  V/z  inches,  a  gauge 
length  of  2  inches  with  a  width  of  not 
over  V/i  inches,  or  a  gauge  length  of  at 
least  24  times  the  thickness  with  width 
not  over  6  times  thickness  when  the 
thickness  of  the  cylinder  wall  is  not 
over  Vi6  inch. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  cylinder  does  not 
permit  securing  straight  specimens,  the 
specimens  may  be  taken  in  any  location 
or  direction  and  may  be  straightened  or 
flattened  cold,  by  pressure  only,  not  by 
blows.  When  spedraens  are  so  taken 
and  prepared,  the  inspector's  report 
must  show  in  connection  with  record  of 
physical  tests  detailed  infonnati(Hi  in 
remrd  to  such  specimens. 

uv)  Ffeating  of  a  specimen  for  any 
purpose  is  not  authorized. 

[i]  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
.  gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occura  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000,000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  0.2  percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  pounds  per  square  inch,  the 
strain  indicator  reading  being  set  at  the 
calculated  correisponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Vb  inch  per 
minute  during  yield  strength 
determination. 

(1)  Acceptable  results  for  physical  and 
flattening  tests.  An  acceptable  result  for 
physical  and  flattening  tests  is 
elongation  at  least  20  percent  for  2 


inches  of  gauge  length  or  at  least  10 
percent  in  other  cases.  Flattening  is 
required  without  cracking  to  6  times  the 
wall  thickness  of  the  cylinder. 

(m)  Leakage  test.  All  spun  cylinders 
and  plugged  cylindera  must  be  tested  for 
leakage  by  gas  or  air  pressure  after  the 
bottom  has  been  cleaned  and  is  free 
from  all  moisture.  Pressure, 
approximately  the  same  as  but  no  less 
than  the  service  pressure,  must  be 
applied  to  one  side  of  the  finished 
bottom  over  an  area  of  at  least  Vie  of  the 
total  area  of  the  bottom  but  not  less  than 
V*  inch  in  diameter,  including  the 
closure,  for  at  least  one  minute,  during 
which  time  the  other  side  of  the  bottom 
exposed  to  pressure  must  be  covered 
with  water  and  closely  examined  for 
indications  of  leakage.  Except  as 
provided  in  paragraph  (n)  of  this 
section,  a  cylinder  must  be  rejected  if 
there  is  any  leaking. 

(1)  A  spun  cylinder  is  one  in  which 
an  end  closure  in  the  finished  cylinder 
has  been  welded  by  the  spinning 
process. 

(2)  A  plugged  cylinder  is  one  in 
which  a  permanent  closure  in  the 
bottom  of  a  finished  cylinder  has  been 
effected  by  a  plug. 

(3)  As  a  safety  precaution,  if  the 
manufacturer  elects  to  make  this  test 
before  the  hydrostatic  test,  the 
manufacturer  should  design  the  test 
apparatus  so  that  the  pressure  is  applied 
to  the  smallest  area  practicable,  around 
the  point  of  closure,  and  so  as  to  use  the 
smallest  possible  volume  of  air  or  gas. 

(n)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cylinders.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 
acceptable.  Repair  by  welding  or 
spinning  is  not  authorized.  Spun 
cylinders  rejected  under  the  provision 
of  paragraph  (m)  of  this  section  may  be 
removed  hom  the  spun  cylinder 
category  by  drilling  to  remove  defective 
material,  tapping  and  plugging. 


S  178.38    Spedflcalion  38 : 
cylinders. 

(a)  Type,  size,  and  service  pressure.  A 
DOT  3B  cylinder  is  a  seamless  steel 
cylinder  with  a  water  capacity 
(nominal)  of  not  over  1,000  pounds  and 
a  service  pressure  of  at  least  150  to  not 
over  500  pounds  per  souare  inch. 

(b)  Steel.  Open-heartn  or  electric  steel 
of  uniform  quality  must  be  used. 
Content  percent  may  not  exceed  the 
following:  carbon,  0.55;  phosphorus. 
0.045;  sulphur,  0.050. 

(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method  except  that  plates  and  billets  for 
hot-drawn  cylinders  must  be  marked 
with  the  heat  number. 


(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  fissure 
or  other  defect  is  permitted  that  is  likely 
to  weaken  the  finished  cylinder 
appreciably.  A  reasonably  smooth  and 
uniform  surface  finish  is  required.  If  not 
originally  free  from  such  defects,  the 
surface  may  be  machined  or  otherwise 
treated  to  eliminate  these  defects.  The 
thickness  of  the  bottoms  of  cylinders 
welded  or  formed  by  spinning  is,  under 
no  condition,  to  be  less  than  two  times 
the  minimum  wall  thickness  of  the 
cylindrical  shell;  such  bottom 
thicknesses  to  be  measured  within  an 
area  bounded  by  a  line  representing  the 
points  of  contact  between  the  cylinder 
and  floor  when  the  cylinder  is  in  a 
vertical  position. 

(e)  Welding  or  brazing.  Welding  or 
brazing  for  any  purpose  whatsoever  is 
prohibited  except  as  follows: 

(1)  Welding  or  brazing  is  authorized 
for  the  attaclunent  of  neckrings  and 
footrings  which  are  non-pressure  parts, 
and  only  to  the  tops  and  bottoms  of 
cylinders  having  a  service  pressure  of 
500  pounds  per  square  inch  or  less. 
Cylinders,  neckrings,  and  footrings  must 
be  made  of  weldable  steel,  carbon 
content  of  which  may  not  exceed  0.25 
percent  except  in  the  case  of  4130X  steel 
which  may  be  used  with  proper  welding 
procedure. 

(2)  As  permitted  in  paragraph  (d)  of 
this  section. 

(f)  Wall  thickness.  The  wall  stress  may 
not  exceed  24,000  pounds  per  square 
inch.  The  minimum  wall  thickness  is 
0.090  inch  for  any  cylinder  with  an 
outside  diameter  of  6  inches. 
Calculation  must  be  made  by  the 
following  formula: 

S=IP(1.3D  2+0.4d  2)]/(D  2  -  d  2) 

where: 

S=wall  stress  in  pounds  per  square  inch; 

P=at  least  two  times  service  pressure  or 

450  pounds  per  square  inch, 

whichever  is  the  greater; 
D=outside  diameter  in  inches; 
d=inside  diameter  in  inches. 

(g)  Heat  treatment.  The  completed 
cylinders  must  be  uniformly  and 
properly  heat-treated  prior  to  tests. 

(n)  Openings  in  cylinders  and 
connections  (valves,  fuse  plugs,  etc.)  for 
those  openings.  Threads,  conforming  to 
the  following,  are  required  on  all 
openings. 

(1)  Threads  must  be  clean  cut,  even, 
without  checks,  and  to  gauge. 

(2)  Taper  threads  when  used,  must  be 
of  a  length  not  less  than  as  specified  for 
American  Standard  taper  pipe  threads. 

(3)  Straight  threads  naving  at  least  4 
engaged  threads  are  authorized.  Straight 


threads  must  have  a  tight  fit,  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  cylinder. 
Gaskets,  adequate  to  prevent  leakage, 
are  required. 

(i)  Hydrostatic  test.  Cylinders  must 
successfully  withstand  a  hydrostatic 
test,  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  either  of  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  insure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure.  If,  due  to  failure  of  the  test 
apparatus,  the  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Cylinders  must  be  tested  as 
follows: 

(i)  Each  cylinder;  to  at  least  2  times 
service  pressure;  or 

(ii)  1  cylinder  out  of  each  lot  of  200 
or  less;  to  at  least  3  times  service 
pressure.  Others  must  be  examined 
under  pressure  of  2  times  service 
pressure  and  show  no  defect. 

(j)  Flattening  test.  A  flattening  test 
must  be  performed  on  one  cylinder 
taken  at  random  out  or  each  lot  of  200 
or  less,  by  placing  the  cylinder  between 
wedge  shaped  knife  edges  having  a  60° 
included  angle,  rounded  tu  '/2-iiK.h 
radius.  The  longitudinal  axis  of  the 
cylinder  must  be  at  a  90-degre6  angle  to 
knife  edges  during  the  test.  For  lots  of 
30  or  less,  flattening  tests  are  authorized 
to  be  made  on  a  ring  at  least  8  inches 
long  cut  from  each  cylinder  and 
subjected  to  same  heatjreatment  as  the 
finished  cylinder. 

(k)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material,  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  from  1  cylinder  taken  at 
random  out  of  each  lot  of  200  or  less. 
For  lots  of  30  or  less,  physical  tests  are 
authorized  to  be  made  on  a  ring  at  least 
8  inches  long  cut  from  each  cylinder 
and  subjected  to  same  heat  treatment  as 
the  finished  cylinder. 

(2)  Specimens  must  conform  to  the 
following: 
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(i)  Gauge  length  of  8  inches  with  a 
width  of  not  over  Vh.  inches;  or  a  gauge 
length  of  2  inches  with  a  width  of  not 
over  Vh  inchm;  or  a  gauge  length  at 
leflot  24  times  the  thickness  with  a 
width  not  over  6  times  thickness  is 
authorized  whoi  a  cylinder  wall  is  not 
over  Vis  inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
mds,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  cylinder  does  not 
pennit  securing  straight  specimens,  the 
specimens  may  be  taken  in  any  location 
(V  direction  and  may  be  straightened  or 
flattened  cold,  by  pressure  only,  not  by 
blows.  When  specimens  are  so  taken 
and  prepared,  the  ins{>ector's  report 
must  sluiw  in  connection  with  record  of 
physical  tests  detailed  information  in 
re^rd  to  such  specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
pennanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions  - 
apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  hi  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  stress  at  which  the  0.2  percent 
pennanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  luider  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000,000.  hi  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  0.2  percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12.000  pounds  ^r  square  inch,  and 
the  strain  indicator  reading  being  set  at 
the  calculated  corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Vs  inch  per 
minute  during  yield  strength 
determination. 

(1)  Acceptable  results  for  physical  and 
flattening  tests.  Either  of  the  following 
is  an  acceptable  result: 

(1)  An  elongation  of  at  least  40 
percent  for  a  2-inch  gauge  length  or  at 
least  20  percent  in  odier  cases  and  yield 
strength  not  over  73  pertent  of  tensile 
strei^th.  In  this  instance,  the  flattening 
test  is  not  required. 


(2)  An  elongation  of  at  least  20 
percent  for  a  2-inch  gauge  length  or  10 
percent  in  other  cases  and  yield  strength 
not  over  73  percent  of  tensile  strength. 
Flattening  is  required,  without  cracking, 
to  6  times  the  wall  thickness. 

(m)  Leakage  test.  All  spun  cylinders 
and  plugged  cylinders  must  be  tested  for 
leakage  by  gas  or  air  pressure  after  the 
bottom  has  been  cleaned  and  is  free 
from  all  moisture,  subject  to  the 
following  conditions  and  limitations: 

(1)  Pressure,  approximately  the  same 
as  but  no  less  than  service  pressure, 
must  be  applied  to  one  side  of  the 
finished  bottom  over  an  area  of  at  least 
Vi6  of  the  total  area  of  the  bottom  but 
not  less  than  V*  inch  in  diameter, 
including  the  closure,  for  at  least  one 
minute,  during  which  time  the  other 
side  of  the  bottom  exposed  to  pressure 
must  be  covered  with  water  and  closely 
examined  for  indications  of  leakage. 
Except  as  provided  in  paragraph  (n)  of 
this  section,  a  cylinder  must  be  rejected 
if  there  is  any  leaking. 

(2)  A  spun  cyUnder  is  one  in  which 
an  end  closure  in  the  finished  cylinder 
has  been  welded  by  the  spinning 
process. 

(3)  A  plugged  cylinder  is  one  in 
which  a  permanent  closure  in  the 
bottom  of  a  finished  cylinder  has  been 
effected  by  a  plug. 

(4)  As  a  safety  precaution,  if  the 
manufacturer  elects  to  make  this  test 
before  the  hydrostatic  test,  he  should 
design  his  apparatus  so  that  the  pressure 
is  applied  to  the  smallest  area 
practicable,  around  the  point  of  closure, 
and  so  as  to  use  the  smallest  possible 
volume  of  air  or  gas. 

(n)  Rejected  cylinders.  Reheat 
treatment  of  rejected  cylinders  is 
authoriced.  Subsequent  thereto, 
cylinders  must  pass  all  prescribed  tests 
to  be  acceptable.  Repair  by  welding  or 
spinning  is  not  authorized.  Spun 
cylinders  rejected  under  the  provisions 
of  paragraph  (m)  of  this  section  may  be 
removed  from  the  spun  cylinder 
category  by  drilling  to  remove  defective 
material,  tapping  and  plugging. 

(0)  Marking.  Markings  may  be 
stamped  into  the  sidewalls  of  cylinders 
having  a  service  pressure  of  150  psi  if 
all  of  the  following  conditions  are  met: 

(1)  Wall  stress  at  test  pressure  may  not 
exceed  24,000  psi. 

(2)  Minimum  wall  thickness  must  be 
not  less  than  0.090  inch. 

(3)  Depth  of  stamping  must  be  no 
greater  than  15  percent  of  the  minimum 
wall  thickness,  but  may  not  exceed 
0.015  inch. 

(4)  Maximum  outside  diameter  of 
cylinder  may  not  exceed  5  inches. 

(5)  Carbon  content  of  cylinder  may 
not  exceed  0.25  [wrcent.  If  the  carbon 


content  exceeds  0.25  percent,  the 
complete  cylinder  must  be  normaUzed 
after  stamping. 

(6)  Stamping  must  be  adjacent  to  the 
top  head. 


$178.39    SpecWcetion  aBN  I 
ntckel  cylinders. 

(a)  Type,  size  and  service  pressure.  A 
DOT  3BN  cylinder  is  a  seamless  nickel 
cylinder  with  a  water  capacity 
(nominal)  not  over  125  pounds  water 
capacity  (nominal)  and  a  service 
pressure  at  least  150  to  not  over  500 
pounds  per  square  inch. 

(b)  Nickel.  The  percentage  of  nickel 
plus  cobalt  must  be  at  least  99.0  percent. 

(c)  Identification  of  material.  The 
material  must  be  identified  by  any 
suitable  method  except  that  plates  and 
billets  for  hot-drawn  cylinders  must  be 
marked  with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
finished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  surface 
finish  is  required.  Cylinders  closed  in 
by  spinning  process  are  not  authorized. 

(e)  Welding  or  Ixazing.  Welding  or 
brazing  for  any  purpose  whatsoever  is 
prohibited  except  that  welding  is 
authorized  for  the  attachment  of 
neckrings  and  footrings  which  are 
nonpressure  parts,  and  only  to  the  tops 
and  bottoms  of  cylinders.  Neckrings  and 
footrings  must  be  of  weldable  material, 
the  caibon  content  of  which  may  not 
exceed  0.25  percent.  Nickel  welding  rod 
must  be  used. 

(f)  Wall  thickness.  The  wall  stress  may 
not  exceed  15.000  pounds  per  square 
inch.  A  minimum  wall  thickness  of 
0.100  inch  is  required  for  any  cylinder 
over  5  inches  in  outside  diameter.  Wall 
stress  calculation  must  be  made  by 
using  the  following  formula: 
S=[P(1.3D2+0.4d2)I/(D2  -  d2) 

where: 

S=Wall  stress  in  pounds  per  square 

inch: 
P=Minimmn  test  pressiue  prescribed  for 

water  jacket  test  or  450  pounds  per 

square  inch  whichever  is  the 

greater. 
D=Outside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(g)  Heat  treatment.  The  completed 
cylinders  must  be  uniformly  and 
properly  heat-treated  prior  to  tests. 

(n)  Openings  in  cyhnders  and 
connections  (valves,  fuse  plugs,  etc.)  for 
those  openings.  Threads  conforming  to 
the  following  are  required  on  openings. 

(1)  Threads  must  be  clean  cut.  even, 
without  checks,  and  to  gauge. 


(2)  Taper  threads,  when  used,  to  be  of 
length  not  less  than  as  specified  for 
American  Standard  taper  pipe  threads. 

(3)  Straight  threads  having  at  least  6 
engaged  threads  are  authorized.  Straight 
threads  must  have  a  tight  fit  and  a 
calculated  shear  strength  of  at  least  10 
times  the  test  pressure  of  the  cylinder. 
Gaskets,  adequate  to  prevent  leakage, 
are  required. 

(i)  Hydrostatic  test.  Each  cylinder 
must  successfully  withstand  a 
hydrostatic  test,  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  either  of  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure.  If.  due  to  failure  of  the  test 
apparatus,  the  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Each  cylinder  must  be  tested  to  at 
least  2  times  service  pressure. 

(j)  Flattening  test.  A  flatteninf^  test 
must  be  performed  on  one  (.ylinder 
taken  at  random  out  or  each  lot  of  200 
er  less,  by  placing  the  cylinder  between 
wedge  slraped  knife  edges  having  a  60° 
included  angle,  roiHMled  to  V2  inch 
radius.  The  longitudinal  axis  of  the 
cyhnder  must  be  at  a  90-degree  angle  to 
knih  edges  during  Ae  test.  For  lots  of 
30  or  less,  Rattening  tests  are  ai>thorized 
to  be  made  on  a  ring  at  le^  8  inches 
leng  cut  from  each  cyhnder  aed 
subjected  to  same  heat  treatment  as  the 
finished  cylinder. 

(k)  Physical  test.  A  physical  test  must 
be  conducted  to  determiBe  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  ef  material,  as 
foUows: 

(1)  The  test  is  required  on  2 
•pecisiwts  cut  from  1  cylindn-  taken  at 
rnidom  out  of  each  lot  of  200  or  less. 
For  lets  of  30  or  less,  physical  tests  are 
authorized  te  he  made  on  a  ring  at  least 
8  iachea  long  cut  fnmi  each  cylinder 
■mI  suhfBCled  to  seme  heat  treatment  as 
the  finished  cylinder. 

(2)  Specimens  nust  coaferm  to  the 
following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  of  not  over  1  Vi  inches,  a  gauge 


length  of  2  inches  with  a  width  of  not 
over  IV;!  inches,  or  a  gauge  length  of  at 
least  24  times  the  thickness  with  a 
width  not  over  6  times  thickness  is 
authorized  when  a  cylinder  wall  is  not 
over  Vifi  inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  cylinder  does  not 
permit  securing  straight  specimens,  the 
specimens  may  be  taken  in  any  location 
or  direction  and  may  be  straightened  or 
flattened  cold,  by  pressure  only,  not  by 
blows.  When  specimens  are  so  taken 
and  prepared,  the  inspector's  report 
must  show  in  connection  with  record  of 
physical  tests  detailed  information  in 
regard  to  su<'.h  specimens. 

(iv)  Heating  01  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apjply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  .stress  at  which  the  U.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculetions 
mu.st  be  based  on  an  elastic  modulus  of 
30,060,000  In  the  event  of  conlroversy. 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  froir  the  8.2  percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,0M  pounds  per  square  inch,  and 
the  strain  indii;ator  reading  must  be  set 
at  the  cakulaled  cerresjponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  '/«  inch  per 
minute  during  yield  strength 
determination. 

(I)  Acceptable  results  for  physical  and 
fb^ening  tests.  Either  of  the  foHowing 
is  an  acceptable  resuh: 

(1)  An  Mongation  of  at  least  40 
percent  for  a  2  inch  gauge  length  or  at 
least  20  percent  in  other  cases  and  yield 
point  not  over  50  percent  of  tensile 

.  strength,  fn  this  instance,  ti>e  flattening 
test  is  not  required. 

(2)  An  elongation  of  at  least  20 
percent  for  a  2  in<:h  gauge  length  or  10 
percent  in  other  cases  and  a  yield  point 


not  over  50  percent  of  tensile  strength. 
Flattening  is  required,  without  cracking, 
to  6  times  the  wall  thickness. 

(m)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cylinders.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 
acceptable.  Repair  by  welding  is  not 
authorized. 


§178.42 


8pecltlcetk>n  3E  sewnlesa  ateel 


(a)  Type,  size,  and  .serv/rf  pressure.  A 
DOT  3E  cylinder  is  a  seamless  steel 
cylinder  with  an  outside  diameter  not 
greater  than  2  inches  nominal,  a  length 
less  than  2  feet  and  a  service  pressure 
of  1,800  pounds  per  square  inch. 

(b)  Steel.  Open-hearth  or  ele<:iric  steel 
of  uniform  quality  must  be  used. 
Content  pert«nt  may  not  exceed  the 
following:  Carbon,  0.55;  phosphoms. 
0.045:  sulphur.  0.050. 

(c)  Identification  of  steel.  Materials 
must  be  identified  by  any  suitable 
method. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  by  best  appliances  and 
methods.  No  defect  is  permitted  that  is 
likely  to  weaken  the  finished  cylinder 
appreciably.  A  reasonably  smooth  and 
uniform  surface  finish  is  requinni.  The 
thickness  of  the  spun  bottom  is.  under 
no  condition,  to  be  less  than  two  times 
the  minimum  wall  thickness  of  the 
cylindrical  shell;  such  bottom  thickness 
must  he  measured  within  an  area 
hounded  by  a  line  representing  the 
points  of  contact  between  the  r.ylinder 
and  floor  when  the  cyhnder  is  in  a 
vertical  position. 

(e)  Openings  in  cylinders  and 
connections  (valves,  (use  ph}gs.  Hc.f  (or 
those  openings  Threads  conforming  to 
the  following  are  required  on  openings. 

(1)  Threads  must  be  clean  cut.  even, 
without  checks,  and  to  gauge. 

(2)  Taper  threads,  whttn  used,  must  tie 
of  length  not  less  than  as  spe<  itied  tor 
Aniencan  Standard  taper  pipe  threads. 

(3)  Straight  threads  having  at  least  4 
engaged  threads  are  authorized.  Straight 
threads  roitst  have  a  tight  fit  and  a 
calculated  shear  strength  of  at  least  10 
times  the  test  pressure  of  the  cylinder. 
Gaskets,  adequate  to  prevent  leakage, 
arc  required. 

(f)  Hydrostattc  test  Cyhnders  must  be 
tested  as  foUows: 

1 1 )  Or>e  cylinder  out  of  flech  lot  of  500 
or  less  must  be  .suh|e<.te<l  to  a 
hydrostatic  pressure  of  B.(MH)  pjounds 
per  .square  inch  or  higher. 

(2)  The  cyhinier  referred  to  in 
pdragraph  (fKDof  this  se<:fion  must 
burst  at  a  pressure  higher  than  6.000 
pounds  per  square  inch  without 
fragmenting  or  otherwise  showing  la<.k 
of  ductility,  or  must  hold  a  pressure  ol 
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12,000  pounds  per  square  inch  for  30 
•aoonds  without  bursting.  Id  which 
caae.  it  must  be  si^jected  to  a  flattening 
teat  without  cracking  to  six  times  wall 
fKirlm— «  between  loDife  edges,  wedge 
shaped  80  d^ree  angle,  rounded  out  to 
a  yi  indi  radius.  The  inspector's  report 
must  be  suitably  changed  to  show 
lesuks  (A  latter  ahemate  and  flattening 


(3)  Other  cylinders  mxist  be  examined 
undar  ptessure  of  at  least  3.000  pounds 
par  square  inch  and  not  to  exceed  4.500 
pounds  per  square  inch  and  show  no 
defect  Cylindws  tested  at  a  pressure  in 
otceas  of  3.600  pounds  per  square  indi 
must  burst  at  a  pressure  higher  than 
7,500  pounds  per  square  inch  when 
tealed  as  q>ecified  in  paragraph  (f)(2)  of 
this  aectioa.  The  pressure  must  be 
raaintained  for  at  least  30  seconds  and 
suffidently  longer  to  ensure  complete 
examination. 

(g)  Leakage  test.  All  spim  cylinders 
and  plugged  cylinders  must  be  tested  for 
leakage  by  gas  or  air  pressure  after  the 
bottom  has  beoi  cleaned  and  is  free 
from  all  moistiue  subject  to  the 
following  conditions  and  limitations: 

(1)  A  pressure,  approximately  the 
same  as  but  not  less  than  the  service 
pressure,  must  be  applied  to  one  side  of 


the  Gnished  bottom  over  an  area  of  at 
least  Vie  of  the  total  area  of  the  bottom 
but  not  less  than  H  inch  in  diameter, 
including  the  closure,  for  at  least  one 
minute,  during  which. time  the  other 
side  of  thejrattom  exposed  to  pressure 
must  be  covered  with  water  and  closely 
examined  for  indications  of  leakage. 
Accept  as  provided  in  paragraph  (h)  of 
this  section,  a  cylinder  must  be  rejected 
if  there  is  any  leakage. 

(2)  A  spun  cylinder  is  one  in  which 
an  end  closure  in  the  finished  cylinder 
has  been  welded  by  the  spinning 
process. 

(3)  A  plugged  cylinder  is  one  in 
which  a  permanent  closure  in  the 
bottom  of  a  finished  cylinder  has  been 
efiiected  by  a  plug. 

(4)  As  a  safety  precaution,  if  the 
manufactiuer  elects  to  make  this  test 
before  the  hydrostatic  test,  the 
manufacturer  shall  design  the  test 
apparatus  so  that  the  pressure  is  applied 
to  the  smallest  area  practicable,  around 
the  point  of  closure,  and  so  as  to  use  the 
smallest  possible  volume  of  air  or  gas. 

(h)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cylinders.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 
acceptable.  Repair  by  welding  or 

Table  1  .—Authorized  Materials 


spinning  is  not  authorized.  Spun 
cylinders  rejected  under  the  provisions 
of  paragraph  (g)  of  this  section  may  be 
removed  from  the  spun  cylinder 
category  by  drilling  to  remove  defective 
material,  tapping  and  plugging. 

(i)  Marking.  Markings  required  by 
§  178.35  must  be  stamped  plainly  and 
permanently  on  the  shoulder,  top  head, 
neck  or  sidewall  of  eech  cylinder. 

§17t.44   SpecHlcallowaHTinmlmtlwl 
cylfidafv  for  Mfcraft  use. 

(a)  Type,  size  and  service  pressure.  A 
DOT  SlfT  cylinder  is  a  seamless  steel 
cylinder  with  a  water  capacity 
(nominal)  of  not  over  150  pounds  and 

a  sorvice  pressure  of  at  least  900  pounds 
pa-  square  inch. 

(b)  Authorized  steel.  Open  hearth  or 
electric  furnace  steel  of  uniform  quality 
must  be  used.  A  heat  of  steel  made 
under  the  specifications  listed  in  Table 

1  of  this  paragraph  (b),  check  chemical 
analysis  of  which  is  slightly  Qut  of  the 
specified  range,  is  acceptable,  if 
sati^ctory  in  all  other  respects, 
provided  the  tolerances  shown  in  Table 

2  of  this  paragraph  (b)  are  not  exceeded. 
Grain  size  6  or  finer  according  to  ASTM 
Spec.  E19-46.  Steel  of  the  following 
chemical  analysis  is  authorized: 


Destgnstion 
Csbbn  


„ AISI 4130  (percent) 

0.28rt).33 

1 ^ 0.4Q/0.60 

Phosphorus ~ - 0.040  maximum 

SuNUr - ." " 0.040  maximum 

SKoon " 0.15/0.35 

Chramiu^' 0.80/1.10 

Motybdenum „ 0.18«)55. 


Table  2— Check  Analysis  Tolerances 


Element 


C«t>on 


Ptwsphorus^ 

Sulphur 

Siicon 


Ctvomum 


Molybdenum 


Limit  or  maximum  specified  (percent) 


Over  0.15  to  0.40  ind 

To  0.60  inci 

All  ranges  

All  ranges  

To  0.30  ind 

Over  0.30  to  1 .00  ind 

To  0.90  ind 

Over  0.90  to  2.10  ind 

To  0.20  ind 

Over  020  to  0.40  ind 


Tolerance  (percent)  over  ttie 

maximum  limit  or  urKier  ttie 

minimum  limit 


■Under  mini- 
mum limit 


.03 
.03 


.02 
.05 
.03 
.05 
.01 
.02 


Over  maxi- 
mum limit 


.04 
.03 

jn 
sn 
m 

m 

JOS 
.01 
.02 


I  Riphosphorized  steels  not  subject  to  check  analysis  tor  phosphorus. 


UMI 


(c)  Identification  of  material.  Material 
miist  be  identified  by  any  suitable 
method.  Steel  stamping  of  beat 


identifications  may  not  be  made  in  any 
area  which  will  eventually  become  the 
side  wall  of  the  cylinder.  Depth  of 


stamping  may  not  encroach  upon  the 
minimum  prescribed  wall  thickness  of 
the  cylinder. 
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(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  fissure 
or  other  defect  is  permitted  that  is  likely 
to  weaken  the  finished  amtainer 
appreciably.  The  general  surfece  finish 
may  not  exceed  a  roughness  of  250 
RMS.  Individual  irregularities  such  as 
draw  marks,  scratches,  pits,  etc.,  should 
be  held  to  a  miniTnnm  consistent  with 
good  high  stress  pressure  vessel 
manufacturing  practices.  If  the  cylinder 
is  not  originally  free  of  such  defects  or 
does  not  meet  the  finish  requirements, 
the  surface  may  be  machined  or 
otherwise  treated  to  eliminate  these 
defects.  The  point  of  closiue  of 
cylinders  closed  by  spinning  may  not  be 
less  than  two  times  the  prescribed  wall 
thickness  of  the  cylindrical  shell.  The 
cylinder  end  contour  must  be 
hemispherical  or  ellipsoidal  with  a  ratio 
of  major-to-minor  axis  not  exceeding 
two  to  one  and  with  the  concave  side  to 
pressure. 

(e)  Welding  or  brazing.  Welding  or 
brazing  for  any  purpose  whatsoever  is 
prohibited,  except  that  welding  by 
spinning  is  permitted  to  close  the 
bottom  of  spun  cylinders.  Machining  or 
grinding  to  produce  proper  surface 
finish  at  point  of  closure  is  required. 

(f)  Wall  thickness.  (1)  Minimum  wall 
thickness  for  any  cylinder  must  be  0.050 
inch.  The  minimum  wall  thickness  must 
be  such  that  the  wall  stress  at  the 
minlmiun  specified  test  pressure  may 
not  exceed  75  percent  of  the  minimum 
tensile  strength  of  the  steel  as 
determined  from  the  physical  tests 
required  in  paragraph  (m)  of  this  section 
and  may  not  be  over  105,000  psi. 

(2)  Calculations  must  be  made  by  the 
formula: 

S=(P(1.3D2+0.4d  2)]/(D  2  -  d  2) 

where: 

S=Wall  stress  in  pounds  per  square 

inch; 
P=Minimum  test  pressure  prescribed  for 

water  jacket  test; 
D=Outside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(3)  Wall  thickness  of  hemispherical 
bottoms  only  permitted  to  90  percent  of 
minimum  wall  thickness  of  cylinder 
sidewall  but  may  not  be  less  than  0.050 
inch.  In  all  other  cases,  thickness  to  be 
no  less  than  prescribed  minimum  wall. 

(g)  Heat  treatment.  The  completed 
cylinders  must  be  uniformly  and 
properly  heated  prior  to  tests.  Heat 
treatment  of  the  cylinders  of  Ae 
authorized  analysis  must  be  as  follows: 

(1)  All  cylinders  must  be  quenched  by 
oil,  or  other  suitable  medium. 

(2)  The  steel  temperature  on 
quenching  must  be  that  recommended 


for  the  steel  analysis,  but  may  not 
exceed  1750°  F. 

(3)  The  steel  must  be  tempered  at  a 
temperature  most  suitable  for  the 
particular  steel  analysis  biit  not  less 
than  850"  F. 

(4)  All  cylindera  must  be  inspected  by 
the  magnetic  particle  or  dye  penetrant 
method  to  detect  the  presence  of 
quenching  cracks.  Any  cylinder  found 
to  have  a  quenching  crack  must  be 
rejected  and  may  not  be  requahfied. 

(h)  Openings  in  cylinders  and 
connections  (valves,  fuse  plugs,  etc.)  for 
those  openings.  Threads  conforming  to 
the  foUowinjg  are  required  on  openings: 

(1)  Threads  must  be  clean  cut.  even, 
without  cracks,  and  to  gauge. 

(2)  Taper  threads,  when  used,  must  be 
of  length  not  less  than  as  specified  for 
National  Gas  Tapered  Thread  (NGT)  as 
required  by  American  Standard 
Compressed  Gas  Cylinder  Valve  Outlet 
and  Inlet  Connections. 

(3)  Straight  threads  having  at  least  6 
engaged  threads  are  authorized.  Straight 
threads  must  have  a  tight  fit  and  a 
calculated  shear  stress  of  at  least  10 
times  the  test-pressure  of  the  cylinder. 

Gaskets,  adequate  to  prevent  leakage, 
are  required. 

(i)  Hydrostatic  test.  Each  cylinder 
must  withstand  a  hydrostatic  test,  as 
follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  Pressure  gauge 
must  permit  reading  to  an  accuracy  of 

1  percent.  The  expansion  gauge  must 
permit  reading  of  total  expansion  to  an 
accuracy  either  of  1  percent  of  0. 1  cubic 
centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure.  If,  due  to  failure  of  the  test 
apparatus,  the  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  which  ever 
is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Each  cylinder  must  be  tested  to  at 
least  5/3  times  service  pressure. 

(j)  Cycling  tests.  Prior  to  the  initial 
shipment  of  any  specific  cylinder 
design,  cyclic  pressurization  tests  must 
have  been  performed  on  at  least  three 
representative  samples  without  failure 
as  follows: 

(1)  Pressurization  must  be  performed 
hydrostatically  between  approximately 
zero  psig  and  the  service  pressure  at  a 
rate  not  in  excess  of  10  cycles  per 


minute.  Adequate  recording 
instnunentation  must  be  provided  if 
equipment  is  to  be  left  unattended  for 
periods  of  time. 

(2)  Tests  prescribed  in  paragraph  ())(1) 
of  this  section  must  be  repeated  on  one 
random  sample  out  of  each  lot  of 
cylinders.  Hie  cylinder  may  then  be 
subjected  to  a  burst  test. 

(3)  A  lot  is  defined  as  a  group  of 
cylinders  fabricated  from  the  same  heat 
of  steel,  manufactured  by  the  same 
process  and  heat  treated  in  the  same 
equipment  under  the  same  conditions  of 
time,  temperature,  and  atmosphere,  and 
may  not  exceed  a  quantity  of  200 
cylinders. 

(4)  All  cylinders  used  in  cycling  tests 
must  be  destroyed. 

(k)  Burst  test.  One  cylinder  taken  at 
random  out  of  each  lot  of  cylinders  must 
be  hydrostatically  tested  to  destruction. 

(1)  Flattening  test.  A  flattening  test 
must  be  performed  on  one  cylinder 
taken  at  random  out  or  each  lot  of  200 
or  less,  by  placing  the  cylinder  between 
wedge  shaped  knife  edges  having  a  60° 
included  angle,  rounded  to  Vz-inch 
radius.  The  longitudinal  axis  of  the 
cylinder  must  be  at  a  90-degree  angle  to 
knife  edges  during  the  test.  For  lots  of 
30  or  less,  flattening  tests  are  authorized 
to  be  made  on  a  ring  at  least  8  inches 
long  cut  from  each  cylinder  and 
subjected  to  same  heat  treatment  as  the 
finished  cylinder. 

(m)  Physical  tests.  A  physical  test 
must  be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material  ,  as 
follows: 

(1)  Test  is  required  on  2  specimens 
cut  from  1  cylinder  taken  at  random  out 
of  each  lot  oi  cyhnders. 

(2)  Specimens  must  conform  to  the 
following: 

(i)  A  gauge  length  of  at  least  24  times 
the  thickness  with  a  width  not  over  six 
times  the  thickness.  The  specimen, 
exclusive  of  grip  ends,  may  not  be 
flattened.  Grip  ends  may  be  flattened  to 
within  one  inch  of  each  end  of  the 
reduced  section.  When  size  of  cyUnder 
does  not  permit  securing  straight 
specimens,  the  specimens  may  be  taken 
in  any  location  or  direction  and  may  be 
straightened  or  flattened  cold  by 
pressure  only,  not  by  blows.  When 
specimens  are  so  taken  and  prepared, 
the  inspector's  report  must  show  in 
connection  with  the  record  of  physical^ 
tests  detailed  information  in  regard  to 
such  specimens. 

(ii)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length. 
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(i)  The  yield  strength  must  be 
determined  by  either  the  "oBset" 
method  (» the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  hi  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  craresponding 
to  the  stress  at  which  the  0.2  percent 
pennanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
r«lnil«Hng  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
addhig  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000,000.  In  the  event  of  controversy, 
die  entire  stress-strain  diagram  miist  be 
plotted  and  the  yield  strength 
detennined  from  the  0.2  percent  ofEset. 

(iii)  Fat  the  purpose  ofstrain 
meeaurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
oS  12,000  pounds  per  square  inch,  the 
strain  indicator  reading  being  set  at  the 
calculated  conesponding  strain. 

(iv)  OoBS-headspeed  of  the  testing 
wiarhina  may  not  exceed  V%  inch  pet 
minute  during  yield  strength 
detenninatioa. 

(n)  Magnetic  particle  inspection. 
Inspection  must  be  performed  on  die 
inside  of  each  container  before  closing 
and  externally  (m  each  finished 
container  alter  heat  treatment  Evidence 
of  disooDtinuities,  which  in  the  opinion 
of  a  qualified  inqiector  may  appreciably 
weaken  or  decrease  the  durability  of  the 
cylinder,  must  be  cause  for  re)ection. 

M  Leakage  test.  All  ^un  cylinders 
md  phiggad  cylinders  must  be  tested  fat 
leakage^  dry  gas  at  dry  air  pressure 
after  die  bottom  has  been  cleaned  and 
is  free  from  all  moisture,  subject  to  the 
ftrikiwii^  otmditions  and  limitations: 

(1)  Praeeure.  approximately  the  same 
as  but  not  leas  thui  service  pressure, 
must  be  appUed  to  one  side  of  the 
ftniahatt  btMom  over  an  area  of  at  least 
Vm  of  the  total  area  of  the  bottom  but 
not  less  than  V*  inch  in  diameter. 


including  the  closure,  for  at  least  one 
minute,  during  which  time  the  other 
side  of  the  bottom  exposed  to  pressiire 
must  be  covered  with  water  and  closely 
examined  for  indications  of  leakage. 
Except  as  provided  in  paragraph  (q)  of 
this  section,  a  cylinder  must  he  rejected 
if  there  is  leakage. 

(2)  A  spun  cylinder  is  one  in  which 
an  end  closure  in  the  finished  cylinder 
has  been  welded  by  the  spinning 
process. 

(3)  A  plugged  cylinder  is  one  in 
which  a  permanent  closure  in  the 
bottom  of  a  finished  cylinder  has  been 
effected  by  a  plug. 

(4)  As  a  safety  precaution,  if  the 
manufacturer  elects  to  make  this  test 
before  the  hydrostatic  test,  the 
manufacturer  should  design  the  test 
apparatus  so  that  the  pressure  is  appUed 
to  the  smallest  area  practicable,  around 
the  point  of  closure,  and  so  as  to  use  the 
smallest  possible  volume  of  air  or  gas. 

(p)  Acceptable  results  of  tests.  Results 
of  the  fiattening  test,  physical  tests, 
burst  test,  and  cycling  test  must  confcmn 
to  the  following: 

(1)  Flattening  required  without 
cracking  to  ten  times  the  wall  thickness 
of  the  cylinder. 

(2)  Physical  tests: 

(i)  An  elongation  of  at  least  6  percent 
for  a  gauge  length  of  24  times  the  wall 
thickness. 

(ii)  The  tensile  strength  may  not 
exceed  165,000  p.s.i. 

(3)  The  burst  pressure  must  be  at  least 
V4  times  the  test  pressure. 

(4)  Cycling-at  least  10,000 
pressurizations. 

(q)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cylinders.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 
acceptable.  Repair  by  welding  or 
spinning  is  not  authorized.  For  each 
cylinder  subjected  to  reheat  treatment 
during  original  manufacture,  sidewall 
measurements  must  be  made  to  verify 
that  the  minimiun  sidewall  thickness 


meets  specification  requirements  after 
the  final  heat  treatment. 

(r)  h4arking.  (1)  Cylinders  must  be 
marked  by  low  stress  type  steel 
stamping  in  an  area  and  to  a  depth 
which  will  insure  that  the  wall 
thickness  measured  from  the  root  of  the 
stamping  to  the  interior  surface  is  equal 
to  or  greater  than  the  minimum 
prescribed  wall  thickness.  Stamping 
must  be  permanent  and  legible. 
Stamping  on  side  wall  not  authorized. 

(2)  The  rejection  elastic  expansion 
(REE),  in  cubic  centimeters  (cc),  must  be 
marked  on  the  cylinder  near  the  date  of 
test.  The  REE  for  a  cylinder  is  1.05  times 
its  original  elastic  expansion. 

(3)  Name  plates  are  authorized, 
provided  that  they  can  be  permanently 
and  securely  attached  to  the  cylinder. 
Attachment  by  either  brazing  or  welding 
is  not  pwmitted.  Attachment  by 
soldering  is  pwinitted  provided  steel 
temperature  does  not  exceed  500  "F. 

(s)  Inspector's  report.  In  addition  to 
the  requirements  of  §  178.35,  the 
inspector's  report  must  indicate  the 
rejection  elastic  expansion  (REE),  in 
cubic  centimeters  (oc). 

f  178.46    SpacMcaOonST 


(a)  Type,  size,  and  service  pressure.  A 
DOT  3T  cylinder  is  a  seamless  steel 
cylinder  with  a  minimum  water 
capacity  of  1,000  pounds  and  a 
miniwiiifn  service  pressure  of  1,800  p.s.i. 
Each  cylindw  must  have  integrally 
formed  heads  concave  to  pressure  at 
both  ends.  The  inside  heml  shape  must 
be  hemispherical,  ellipsoidal  in  which 
the  major  axis  is  two  times  the  minor 
axis,  or  a  dished  shape  falling  within 
these  two-limits.  Permanent  closures 
formed  by  spinning  are  prohibited. 

(b)  Material,  steel.  Only  open  heardi, 
basic  oxygen,  at  electric  furnace  process 
steel  of  unifram  quality  is  authorized. 
The  steel  analysis  must  conform  to  the 
following: 


Analysis  Tolerances 

fla i 

cieimni 

Lade  analysis 

Check  ansriysis 

Under 

Over 

C«t»n - 

0.35  to  0.50  

0.03 
.04 

0.04 

Ptioaphonis  (msK) _ 

Sulplwr  (max) 

Sh)on 



0.75  to  1.06  

0.036 _ 

.04 
.01 

.04 

0.15  to  0  36  ~.... 

.01 

.02 
.05 
.02 

.03 

0.80  to  1.15  ~ 

.06 

MoiytidBnuni  ...........«..........._..» _ 

0.15  to  0.25  „ 

.02 

(1)  A  heat  of  steel  made  under  the 
qiedficatioos  in  the  table  in  this 

parag 
whic 

raph  (b),  the  ladle  analysis  of 
ti  is  shghUy  out  o^the  specified 

range,  is  act 
other  aspeci 

xptable  if  satis 
ts.  HowevOT,  th 

factory  in  all 
echedt 
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analysis  tolerances  shown  in  the  table  in 
this  paragraph  (b)  may  not  be  exceeded 
except  as  approved  by  the  Department. 

(2)  Material  with  seams,  cracks, 
laminations,  or  other  injurious  defects  is 
not  permitted. 

(3)  Material  used  must  be  identified 
by  any  suitable  method. 

(c)  Manufacture.  General 
manufacturing  requirements  are  as 
follows: 

(1)  Surface  finish  miist  be  uniform  - 
and  reasonably  smooth. 

(2)  Inside  siufaces  must  be  clean,  dry, 
and  free  of  loose  particles. 

(3)  No  defect  of  any  kind  is  permitted 
if  it  is  likely  to  weaken  a  finished 
cylinder. 

(4)  If  the  cylinder  surface  is  not 
originally  free  from  the  defects,  the 
suriiace  may  be  machined  or  otherwise 
treated  to  eliminate  these  defects 
provided  the  Tninipniiin  wall  thickness  is 
maintained. 

(5)  Welding  or  brazil^  on  a  cylinder 
is  not  permitted. 

(d)  Wall  thickness.  The  minimum 
wall  thickness  must  be  sudi  that  the 
wall  stress  at  the  minimum  specified 
test  pressure  does  not  exceed  67  percent 
of  the  ipiniiniim  tensile  strength  of  the 
steel  as  determined  by  the  physical  tests 
required  in  paragraphs  (j)  and  (k)  of  this 
section.  A  wall  stress  of  more  than 
90,500  p.s.i.  is  not  permitted.  The 
minimum  wall  thidcness  for  any 
cylind«'  may  not  be  less  than  0.225 
indi. 

(1)  Calculation  of  the  stress  for 
cylinders  must  be  made  by  the 
following  fcnnula: 
S=(P(1.3D2+0.4d2)l/(D»  -  d2) 
Mdiere: 

S=Wall  stress  in  pounds  per  square 

inch; 
P=Minimum  test  pressure,  at  least  5/3 

service  pressure; 
DsOutside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(2)  Each  cylinder  must  meet  the 
following  additional  requirement  which 
assumes  a  cylinder  horizontally 
supported  at  its  two  ends  and  uniformly 
loaded  over  its  entire  length.  This  load 
consists  of  the  weight  per  inch  of  length 
of  the  straight  cylindrical  portion  filled 
with  water  compressed  to  the  specified 
test  pressure.  The  wall  thickness  must 
be  increased  when  necessary  to  meet 
this  additional  requirement: 

(i)  The  sum  of  two  times  the 
maximum  tensile  stress  in  the  bottom 
fibers  due  to  bending  (see  paragraph 
(d)(2)(ii)  of  this  section),  plus  the 
maximum  tensile  stress  in  the  same 
fibos  due  to  hyohostatic  testing  (see 
paragraph  (d)(2)(iii)  of  this  section)  may 
not  exceed  80  percent  of  the  minimum 


yield  strength  of  the  steel  at  this 
maximum  stress. 

(ii)  The  foUovrtng  formula  must  be 
used  to  calculate  the  maximum  tensile 
stress  due  to  bending: 
S=Mc/I 
where: 
S=Tensile  stress  in  poimds  per  square 

inch; 
M=Bending  moment  in  inch-pounds 

(wlV8); 
I=Moment  of  inertia-0.04909  (D*  -  d*)  in 

inches  fourth; 
c=Radius  (D/2)  of  cylinder  in  inches; 
w=Weight  per  inch  of  cylinder  filled 

with  water; 
l=Length  of  cylinder  in  inches; 
D=Outside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(iii)  The  following  formula  must  be 
used  to  calculate  the  maximum 
longitudinal  tensile  stress  due  to 
hychostatic  test  pressure: 
S=A,P/A2 
where: 
S=Tensile  stress  in  pounds  per  square 

inch; 
Ai=Intemal  area  in  cross  section  of 

cylinder  in  square  inches; 
P=Hydrostatic  test  pressure  in  poimds 

per  square,  inch; 
A2=Area  of  metal  in  cross  section  of 

cylinder  in  square  inches. 

(e)  Heat  treatment.  Each  completed 
cylinder  must  be  uniformly  and 
properly  heat  treated  prior  to  testing,  as 
follows: 

(1)  Each  cylinder  must  be  heated  and 
held  at  the  proper  temperature  for  at 
least  one  hour  per  inch  of  thickness 
based  on  the  maximum  thickness  of  the 
cylinder  and  then  qumched  in  a 
suitable  liquid  medium  having  a  cooling 
rate  not  in  excess  of  80  percent  of  water. 
The  steel  temperature  on  quenching 
must  be  that  recommended  for  the  steel 
analysis,  but  it  must  never  exceed  1750 
•F.  (2)  After  quenching,  each  cylinder 
must  be  reheated  to  a  temperature  below 
the  transformation  range  but  not  less 
than  1050  T.,  and  must  be  held  at  this 
temperature,  for  at  least  one  hour  per 
inch  of  thiplniwga  basod  on  the 
maximum  thickness  of  the  cylinder. 
Each  cylinder  must  then  be  cooled 
imder  conditions  recommended  for  the 
steel. 

(f)  Openings.  Openings  in  cylinders 
must  comply  with  the  following: 

(1)  Openings  are  permitted  on  heads 
only. 

(2)  The  size  of  any  centered  opening 
in  a  head  may  not  exceed  one  half  the 
outside  diameter  of  the  cylinder. 

(3)  Openings  in  a  head  must  have 
ligaments  between  openings  of  at  least 
three  times  the  average  of  their  hole 


diameter.  No  off-center  opening  may 
exceed  2.625  inches  in  diameter. 

(4)  AU  openings  must  be  circular. 

(5)  All  openings  must  be  threaded. 
Threads  must  be  in  compliance  with  the 
followiiu: 

(i)  Eacm  thread  must  be  clean  cut, 
even,  without  any  checks,  and  to  gauge. 

(ii)  Taper  threads,  when  used,  must  be 
the  American  Standard  Pipe  thread 
(NPT)  type  and  must  be  in  compliance 
with  the  requirements  of  NBS  Handbook 
H-28,  Part  II,  Section  VII. 

(iii)  Taper  threads  conforming  to 
National  Gas  Taper  thread  (NGT) 
standards  must  be  in  compliance  with 
the  requirements  of  NBS  Handbook  H- 
28.  Part  n.  Sections  VU  and  IX. 

(iv)  Straight  threads  conforming  with 
National  Gas  Straight  thread  (NGS) 
standards  are  authorized.  These  threads 
must  be  in  compliance  with  the' 
requirements  of  NBS  Handbook  H-28, 
Part  n.  Sections  VII  and  IX. 

(g)  Hydrostatic  test.  Each  cylinder 
must  be  tested  at  an  internal  pressure  by 
the  water  jacket  method  at  other 
suitable  method,  conforming  to  the 
following  requiremmits: 

(1)  The  testing  apparatus  must  be 
operated  in  a  manner  that  will  obtain 
accurate  data.  Any  ptessure  gauge  used 
must  permit  reading  to  an  accuracy  of 
one  percent.  Any  expansion  gauge  used 
must  permit  reading  of  the  total 
expansion  to  an  accuracy  of  one 
percent. 

(2)  Any  internal  pressure  applied  to 
the  cylinder  after  hisat  treatment  and 
before  the  official  test  may  not  exceed 
90  percent  of  the  test  pressure. 

(3)  "Hie  pressure  must  be  maintained 
sufficiently  long  to  assure  complete 
expansion  of  the  cylinder.  In  no  case 
may  the  pressure  be  hdd  less  than  30 
seconds. 

(4)  If,  due  to  faihira  of  tbe  test 
apparatus,  the  required  test  pressure 
cannot  be  maintained,  the  test  must  be 
repeated  at  a  pressure  increased  by  10 
percent  or  100  p.s.i.,  whichever  is  lower 
or,  the  cylinder  must  be  reheat  treated. 

(5)  Permanent  volumetric  expansion 
of  the  cylinder  may  not  exceed  10 
percent  of  its  total  volumetric  expansion 
at  the  required  test  pressure. 

(6)  Eacn  cylinder  must  be  tested  to  at 
least  5/3  times  its  service  pressure. 

(h)  Ultrasonic  examination.  After  the 
hydrostatic  test,  the  cylindrical  section 
of  each  vessel  must  be  examined  in 
accordance  with  ASTM  Standard  A- 
388-67  using  the  angle  beam  technique. 
The  equipment  used  must  be  calibrated 
to  detect  a  notch  equal  to  five  percent 
of  the  design  minimum  wall  thickness. 
Any  discontinuity  indication  greater 
than  that  produced  by  the  five  percent 
notch  must  be  cause  for  rejection  of  the 
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qrbnder  unkas  the  discontinuity  is 
npairad  wltiiin  the  roquirements  of  this 
specifjcrtiop. 

(i)  BoMic  nquiranents  for  tension  and 
Charpy  impact  tests.  Cylinders  must  be 
subjecfead  to  •  tansian  and  Qurpy 
iaiMCt  M  Mlowt: 

(1)  When  the  cylinders  are  heat 
trnted  in  a  batch  furnace,  two  tension 
specimens  and  three  Charpy  impact 
spedmens  must  be  tested  from  one  of 
the  cylinders  m  a  test  ring  from  each 
batch.  The  lot  size  represented  by  these 
te^  mn  not  exceed  200  cylinders. 

(2)  When  the  cylinders  are  heat 
treated  in  a  coitinuous  furnace,  two 
tension  spedmens  and  three  Charpy 
impact  specimens  must  be  tested  from 
one  of  the  cylinders  or  a  test  ring  from 
each  four  hours  or  less  of  production. 
However,  in  no  case  may  a  test  lot  based 
on  this  i^oduction  period  exceed  200 
cylinders. 

(3)  Each  specimen  for  the  tension  and 
Charpy  impact  tests  must  be  taken  from 
the  side  wall  of  a  cylinder  or  from  a  ring 
which  has  been  heat  treated  with  the 

^   finished  cylinders  of  which  the 

specimens  must  be  representative.  The 
axis  of  the  specimens  must  be  parallel 
to  the  axis  of  the  cylinder.  Each  cylinder 
or  ring  specimen  for  test  must  be  of  the 
same  diuneter,  thickness,  and  metal  as 
the  finished  cylinders  they  represent.  A 
test  ring  must  be  at  least  24  inches  long 
with  ends  covered  during  the  heat 
treatment  process  so  as  to  simulate  the 
heat  treatment  process  of  the  finished 
cylindos  it  represents. 

(4)  A  test  cylinder  or  test  ring  need 
represent  only  one  of  the  heats  in  a 
furnace  batch  provided  the  other  heats 
in  the  batch  have  previously  been  tested 
and  have  passed  the  tests  and  that  such 
tests  do  not  represent  more  than  200 
cylinders  from  any  one  heat. 

(5)  "Hie  test  results  must  conform  to 
the  requirements  specified  in 
paragrnphs  (j)  and  (k)  of  this  section. 

(6)  Wnen  the  test  results  do  not 
conform  to  the  requirements  specified, 
the  cylinders  represented  by  the  tests 
may  be  reheat  treated  and  the  tests 
repeated.  Paragraph  (i)(5)  of  this  section 
applies  to  any  retestinc. 

())  &isic  conditions  for  acceptable 
physical  testing.  The  following  criteria 
must  be  followed  to  obtain  acceptable 
physical  test  results: 

(1)  Each  tension  specimen  must  have 
a  gauge  length  of  two  inches  with  a 
width  not  exceeding  one  and  one-half 
inches.  Except  for  the  grip  ends,  the 
specimen  may  not  be  flattened.  The  grip 


ends  may  be  flattened  to  within  one 
inch  of  each  end  of  the  reduced  section. 

(2)  A  specimen  may  not  be  heated 
after  heat  treatment  specified  in 
paragraph  (d)  of  this  section. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  correspcHidiiig  to  a 
permanent  strain  of  0.2  percent  of  the 
gage  length. 

(i)  This  yield  strength  must  be 
determined  by  the  "ofiiset"  method  or 
the  "extension  under  load"  method 
described  in  ASTM  Standard  E8-69. 

(ii)  For  the  "extension  under  load" 
method,  the  total  strain  (or  extension 
under  load)  corresponding  to  the  stress 
at  which  the  0.2  percent  permanent 
strain  occurs  may  be  determined  with 
sufficient  accuracy  by  calculating  the 
elastic  extension  of  the  gage  length 
under  appropriate  load  and  adding 
thereto  0.2  percent  of  the  gage  length. 
Elastic  extension  calculations  must  be 
based  en  an  elastic  modulus  of 
30,000,000.  However,  when  the  degree 
of  accuracy  of  this  method  is 
questionable  the  entire  stress-strain 
diagram  must  be  plotted  and  the  yield 
strength  determined  from  the  0.2 
percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  with  the  specimen  under  a  stress  of 
12,000  p.s.i.  and  the  strain  indicator 
reading  set  at  the  calculated 
corresponding  strain. 

(iv)  The  cross-head  speed  of  the 
testing  machine  may  not  exceed  ^/a  inch 
per  minute  during  the  determination  of 
yield  strength. 

(4)  Each  impact  specimen  must  be 
Charpy  V-notch  type  size  10  mm  x  10 
mm  taiken  in  accordtmce  with  paragraph 
11  of  ASTM  Standard  A-333-67.  When 
a  reduced  size  specimen  is  used,  it  must 
be  the  largest  size  obtainable. 

(k)  Acceptable  physical  test  results. 
Results  of  physical  tests  must  conform 
to  the  following: 

(1)  The  tensile  strength  may  not 
exceed  155,000  p.s.i. 

(2)  The  elongation  must  be  at  least  16 
percent  for  a  two-inch  gage  length. 

(3)  The  Charpy  V-notch  impact 
properties  for  the  three  impact 
specimens  which  must  be  tested  at  0°  F 
may  not  be  less  than  the  values  shown 
as  follows: 


Size  of  speci- 
men (mm) 


10.0x10.0... 


Average 
value  for  ac- 
ceptance (3 
specimens) 


25.0  ft.  lbs 


Minimum 

value  (1 

specimen 

on(y  of  ttieS) 


20.0  ft  bs. 


Sizeofspeci- 
(mm) 


10.0  X  7.5 
10.0x5.0 


Average 
value  for  ac- 
ceptance (3 
specimens) 


21.0  fibs 
17.0  IL  l» 


Minimum 

vahie(1 

specimen 

oniyofttw3) 


17.0  H  Rs. 
14.0  fL  lbs. 


(4)  After  the  final  heat  treatment,  each 
vessel  must  be  hardness  tested  on  the 
cylindrical  section.  The  tensile  strength 
equivalent  of  the  hardness  number 
obtained  may  not  be  more  than  165,000 
p.s.i.  (Re  36).  When  the  result  of  a 
hardness  test  exceeds  the  maximum 
permitted,  two  or  more  retests  may  be 
made;  however,  the  hardness  number 
obtained  in  each  retest  may  not  exceed 
the  nunrimiitn  permitted. 

(1)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cyUnders.  However,  each  reheat  treated 
cylinder  must  subsequently  pass  all  the 
prescribed  tests.  Repair  by  welding  is 
not  authorized. 

(m)  Markings.  Marking  must  be  done 
by  stamping  into  the  metal  of  the 
cylinder.  All  markings  must  be  legible 
and  located  on  a  shoulder. 

(n)  Inspector's  report.  In  addition  to 
the  requirements  of  §  178.35,  the 
inspector's  report  for  the  physical  test 
report,  must  indicate  the  average  value 
for  three  specimens  and  the  minimum 
value  for  one  specimen  for  each  lot 
number. 

1178.46   Speciflcadon  3AL  seamlese 
ahimlmim  cyKndars. 

(a)  Size  and  service  pressure.  A  DOT 
3AL  cylinder  is  a  seamless  aliuninum 
cylinder  with  a  maximum  water 
capacity  of  1000  poimds  and  minimum 
service  pressure  of  150  psig. 

(b)  Authorized  material  and 
identification  of  material.  The  material 
of  construction  miist  meet  the  following 
conditions: 

(1)  Starting  stock  must  be  cast  stock 
or  traceable  to  cast  stock. 

(2)  Material  with  seams,  cracks, 
laminations,  or  other  defects  likely  to 
weaken  the  finished  cylinder  may  not 
be  used. 

(3)  Material  must  be  identified  by  a 
suitable  method  that  will  identify  die 
alloy,  the  aluminiun  producer's  cast 
niunber,  the  solution  heat  treat  batch 
nxunber  and  the  lot  number. 

(4)  The  material  must  be  of  imiform 
quality.  Only  the  following  heat 
treatable  aluminum  alloys  in  Tables  1 
and  2  of  this  paragraph  (b)(4)  are 
permitted: 


Table  1.— Oomcal  CkSMPOsmoN  Limits^ 

(Chemical  composition  (in  weight  peroant)] 


Aluminum 

Asso&aHoy 

designation  No. 

Si 

Fe 

Cu 

Mn 

Mg 

Cr 

Zn 

Ti 

Pb 

Bi 

Oher^ 

Al 

Eacli 

Total 

6351  

6061  _ 

0.7-1.3 
0.40-0  JO 

0.50 
.70 

0.10 
0.15-0.40 

0.40-0  JO 
0.15 

0.40-0.80 
0.80-1.20 

0.20 
.25 

0.20 
.15 

0.01 
.01 

0.01 
.01 

0.06 
.06 

0.15 
.15 

Remainder. 

0.04-0.35 

Remainder. 

1  ASTM  8  221-76  Slandvd  Specification  tor  Aluminum  Aloy  Extmded  Bars,  Rods,  Shapes,  and  Tubes,  Table  1  Chemical  Gomposibon  Umiis. 
Except  for  Pb  and  BL  Limits  are  in  percent  maximum  unless  othannse  indksted. 

^Analysis  is  regularly  made  only  for  the  elements  for  which  specific  limits  are  shown,  except  for  unaMoyed  aluminum.  N  howaver,  the  presence 
of  other  elements  is  suspected  to  be,  or  in  the  course  of  routine  analysis  is  indicated  to  be  in  excess  a*  specified  limils,  lurtlwr  analysis  is  made 
to  determine  that  these  other  olomonto  are  not  in  excess  of  the  amounts  specified.  (Aluminum  Association  Standanls  and  0aia/6th  Edition. 
1979). 


Table  2— Mechanical  Property  Limits 

Alloy  and  temper 

Elongatxjn — 
percent  min>- 
mum  for  2"  or 
4D'  size  spec- 
imen 

Ultimate— 

6351-T6 - 

6061-T6  „ 

42.000 
38.000 

37.000 
35.000 

»14 

^  "D"  represents  specimen  diameters.  When  the  cylinder  wan  is  greater  than  Via-inch  thick,  a  retest  without  reheat  treatment  using  the  40  stze 
specimen  is  authorized  if  the  test  using  the  2  inch  size  specimen  fails  to  meet  elongation  requirentents. 
'When  cylinder  wal  is  not  over  ^a-«ich  thick.  10  percent  etongation  is  authorized  wt>en  using  a  24t  x  6t  size  test  specimen. 


(5)  All  starting  stock  must  be  100 
percent  ultrasonically  inspected,  along 
the  length  at  right  angles  to  the  central 
axis  fitim  two  positions  at  90°  to  one 
another.  The  equipment  and  continuous 
scanning  proc^ure  must  be  capable  of 
detecting  and  rejecting  internal  defects 
such  as  cracks  which  have  an  ultrasonic 
response  greater  than  that  of  a 
calibration  block  with  a  ^A4-inch 
diameter  flat  bottomed  hole. 

(6)  Cast  stock  must  have  Uniform 
equiaxed  grain  structure  not  to  exceed 
500  microns  maximum. 

(7)  Any  starting  stock  not  compljring 
with  the  above  must  be  rejected. 

(c)  Manufacture.  CyUnders  must  be 
manufactured  in  accordance  with  the 
following  requirements: 

(1)  Cylinder  shells  must  be 
manufactured  by  the  backward 
extrusion  method  and  have  a 
cleanliness  level  adequate  to  ensure 
proper  inspection.  No  fissure  or  other 
defect  is  acceptable  that  is  likely  to 
weaken  the  finished  cylinder  be\ov/  the 
design  strength  requirements.  A 
reasonably  smooth  and  uniform  surface 
finish  is  required.  If  not  originally  free 
from  such  defects,  the  surface  may  be 
machined  or  otherwise  conditioned  to 
eliminate  these  defects. 

(2)  Thickness  of  the  cylinder  base  may 
not  be  less  than  the  prescribed 
minimum  wall  thickness  of  the 
cylindrical  ^ell.  The  cylinder  base 
must  have  a  basic  torispherical, 
hemispherical,  or  ellipsoidal  interior 
base  configuration  where  the  dish 
radius  is  no  ^^eater  than  1.2  times  the 


inside  diameter  of  the  shell.  The 
knuckle  radius  may  not  be  less  than  12 
percent  of  the  inside  diameter  of  the 
shell.  The  interior  base  contour  may 
deviate  from  the  true  torispherical, 
hemispherical  or  ellipsoidal 
configiKation  provided  that — 

(i)  Any  areas  of  deviation  are 
accompanied  by  an  increase  in  base 
thickness; 

(ii)  All  radii  of  merging  surfaces  are 
equal  to  or  greater  than  the  knuckle 
radius; 

(iii)  Each  design  has  been  qualified  by 
successfully  passing  the  cycling  tests  in 
paragraph  (c)  of  this  section;  and 

(iv)  Detailed  specifications  of  the  base 
design  are  available  to  the  inspector. 

(3)  For  free  standing  cylinders,  the 
base  thickness  must  be  at  least  two 
times  the  minimum  wall  thickness 
along  the  line  of  contact  between  the 
cylinder  base  and  the  floor  when  the 
cylinders  are  in  the  vertical  position. 

(4)  Welding  or  brazing  is  prohibited. 

(5)  Each  new  design  and  any 
significant  change  to  any  acceptable 
design  must  be  qualified  for  production 
by  testing  prototype  samples  as  follows: 

(i)  Three  samples  must  be  subjected  to 
100,000  pressure  reversal  cycles 
between  zero  and  service  pressure  or 
10,000  pressure  reversal  cycles  between 
zero  and  test  pressure,  at  a  rate  not  in 
excess  of  10  cycles  per  minute  without 
fiailure. 

(ii)  Three  samples  must  be 
pressurized  to  destruction  and  failure 
may  not  occur  at  less  than  2.5  times  the 
marked  cylinder  service  pressure.  Each 


cylinder  must  remain  in  one  piece. 
Failure  must  initiate  in  the  cylinder 
sidewall  in  a  longitudinal  dire<;tion. 
Rate  of  pressurization  may  not  exceed 
200  psi  per  second. 

(6)  In  this  specification  "significant 
change"  means  a  10  percent  or  greater 
change  in  cylinder  wall  thickness, 
service  pressure,  or  diameter;  a  30 
percent  or  greater  change  in  water 
capacity  or  base  thickness;  any  change 
in  material;  over  100  percent  increase  in 
size  of  openings;  or  any  change  in  the 
number  of  openings. 

(d)  Wall  thickness.  The  minimum 
wall  thickness  must  be  such  that  the 
wall  stress  at  the  minimum  speclTied 
test  pressure  will  not  exceed  80  percent 
of  the  minimum  yield  strength  nor 
exceed  67  percent  of  the  minimum 
ultimate  tensile  strength  as  verified  by 
physical  tests  in  paragraph  (i)  of  this 
section.  The  minimum  wall  thickness 
for  any  cylinder  with  an  outside 
diameter  greater  than  5  inches  must  be 
0.125  inch.  Calculations  must  be  made 
by  the  following  formula: 
S=|P(1.3D2+0.4d2)|/(D^-d^) 

where: 

S=Wall  stress  in  pounds  p<ir  square 
inch; 

P=Prescribed  minimum  test  pressure  in 
pounds  per  square  inch  (see 
paragraph  (g)  of  this  section); 

U=Outsiae  diameter  in  inches;  and 

d=Inside  diameter  in  inches. 

(e)  Openings.  Openings  must  comply 
with  the  following  requirements: 

(1)  Openings  are  permitted  in  heads 
only. 
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(2)  The  size  of  ^y  centered  opening 
in  a  heed  may  not  exceed  one-half  the 
outside  diameter  of  the  cylinder. 

(3)  Other  openmgs  are  permitted  in 
the  head  of  a  cylinder  if: 

(i)  Each  opening  does  not  exceed 
2.625  inches  in  diameter,  or  one-half  the 
outside  diameter  of  the  cylinder, 
whichever  is  less; 

(ii)  Each  opening  is  separated  from 
each  other  by  a  ligament;  and 

(iii)  Each  ligament  which  separates 
two  c^nings  must  be  at  least  three 
times,  the  average  of  the  diameters  of  the 
two  openings. 

(4)  AH  openings  must  be  circular. 

(5)  All  openings  must  be  threaded. 
Threads  must  comply  with  the 
following: 

(i)  Each  thread  must  be  clean  cut, 
even,  without  checks,  and  to  gauge. 

(ii)  Taper  threads,  when  used,  must 
conform  to  one  erf  the  following: 

(A)  Araerican  Standard  Pipe  Thread 
(NPT)  type,  conforming  to  the 
requirements  of  Federal  Standard  H-28 
(1978),  Section  7; 

(B)  National  Gas  Taper  Thread  (NGT) 
type,  conforming  to  the  requirements  of 
Federal  Standard  H-28  (1978),  Sections 
7  and  9;  or 

(C)  Other  tap«r  threads  conforming  to 
other  standards  may  be  used  provided 
the  length  is  nf>t  leas  than  that  specified 
for  NPT  threads. 

(iii)  Straight  tloeads,  when  used,  must 
conform  to  one  ef  the  following: 

(A)  National  Gas  Strttght  Thread 
(NGS)  type.  ceafianBiig  to  the 
requiremeBts  ei  Federal  Standard  H-28. 
(1978).  SectiMS  7  and  9; 

(B)  UMfied  ThMsd  (UN)  type, 
coBfernriBg  to  the  miuireiinnts  of 
Federal  Standardl  H-28,  (1978),  Section 
2; 

(C)  Controlled  RaiKiis  Root  Thread 
(lff4)  type,  coafararing  to  the 
requirements  if  Federal  Standud  H-28 
(1978),  Sectim  4;  «r 

(D)  Other  stni^tt  ttreads  conforming 
to  edier  recegnliad  standards  may  be 
used  provided  tkat  tile  requirements  in 
paragraph  (e)(ll)(rv)  ef  Ais  sectien  an 


(iv)  All  straight  threads  aiust  have  at 
least  6  engaged  Ateads.  a  tight  ftt.  and 
a  iKtor  of  safety  m  shear  of  »t  least  10 
at  the  test  preesara  of  the  cylinder. 
Shear  stiesa  — stha  caicubted  by  asing 
the  appropriate  thaead  shear  area  in 
accarcbmce  wlril  Federal  Standard  H-28 
(M7t).  Appoadbt  A5,  Section  3. 

(f)  Hemt  tnatmeml.  Frim  to  any  test, 
aH  cylinders  — st  he  suhyected  te  a 
aohitien  heat  tMiteent  and  aging 
nesMaent  appvefsiSBe  ler  tMe  anmiknuffi 
alloy  used. 

(g)  HydrosteMe  test.  Each  cylinder 
■Hist  be  fliiiiincted  te  an  internal  test 


pressure  using  the  water  jacket 
equipment  and  method  or  other  suitable 
equipment  and  method  and  comply 
with  the  following  requirements: 

(1)  The  testing  apparatus  must  be 
operated  in  a  manner  so  as  to  obtain 
accurate  data.  The  pressure  gauge  used 
must  permit  reading  to  an  accuracy  of 
one  percent.  The  expansion  gauge  must 
permit  reading  the  total  expansion  to  an 
accuracy  of  either  one  percent  or  0.1 
cubic  centimeter. 

(2)  The  test  pressure  must  be 
maintained  for  a  sufficient  period  of 
time  to  assure  complete  expansion  of 
the  cylinder.  In  no  case  may  the 
pressure  be  held  less  than  30  seconds. 
If,  due  to  failure  of  the  test  apparatus, 
the  required  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  psi,  whichever  is  lower.  If  the  test 
apparatus  again  fails  to  maintain  the  test 
pressure,  the  cylinder  being  tested  must 
be  rejected.  Any  internal  pressure 
applied  to  the  cylinder  before  any 
official  test  may  not  exceed  90  percent 
of  the  test  pressure. 

(3)  The  minimum  test  pressure  is  the 
greatest  of  the  following: 

(i)  450  psi  regardless  of  service 
pressure; 

(ii)  Two  times  the  service  pressure  for 
cylinders  having  service  pressure  less 
than  500  psi;  or 

(iii)  Five-thirds  times  the  service 
pressure  for  cylinders  having  a  service 
pressure  of  at  least  506  psi. 

(4)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(h)  Flattening  test.  One  cylinder  taken 
at  random  out  of  each  lot  must  be 
subjected  to  a  flattening  test  as  follows: 

(1)  The  test  must  be  between  knife 
edges,  wedge  shaped,  having  a  60° 
included  migle,  and  rounded  in 
accordance  with  the  fcrflewing  table. 
The  loi^itudinal  axis  of  the  cylinder 
must  be  at  an  angle  90°  to  the  kaife 
edges  during  the  test.  The  flattenii^  test 
table  is  as  follows: 


Table  3.— Flattenwg  Test  Table 

Radius 

Cylinder  waN  HMdaiess  in 

inches 

m 

mclMe 

muter  .150 

.500 

.150to.249  

.875 

.250  to  .349  

1.500 

.350to.44S  

2.Y2S 

.450  to  .549  

2.750 

.550  to  .049  

3.500 

.860  to  .749  

4.125 

(2)  An  alternate  bend  test  in 
accordance  with  ASTM  E  290-77  using 
a  mandrel  diameter  not  more  than  6 


times  the  wall  thickness  is  authorized  to 
qualify  lots  that  fail  the  flattening  test  of 
this,  section  without  reheat  treatment.  If 
used,  this  test  must  be  performed  on 
two  samples  from  one  cylinder  taken  at 
random  out  of  each  lot  of  200  cylinders 
or  less. 

(3)  Each  test  cylinder  must  withstand 
flattening  to  nine  times  the  wall 
thickness  without  cracking.  When  the 
alternate  bend  test  is  used,  the  test 
specimens  must  remain  uncracked 
when  bent  inward  around  a  mandrel  in 
the  direction  of  curvature  of  the 
cylinder  wall  until  the  interior  edges  are 
at  a  distance  apart  not  greater  than  the 
diameter  of  the  mandrel. 

(i)  Mechanical  properties  test.  Two 
test  specimens  cut  from  one  cylinder 
representing  each'  lot  of  200  cylinders  or 
less  must  be  subjected  to  the  mechanical 
properties  test,  as  follows: 

(1)  The  results  of  the  test  must 
conform  to  at  least  the  minimum 
acceptable  mechanical  property  limits 
for  aluminum  alloys  as  specified  in 
paragraph  (b)  of  this  section. 

(2)  Specimens  must  be  4D  bar  or 
gauge  length  2  inches  with  width  not 
over  V/i  inch  taken  in  the  direction  of 
extrusion  approximately  180°  from  each 
other;  provided  that  gauge  length  at 
least  24  times  thickness  with  width  not 
over  6  times  .thickness  is  authorized, 
when  cylinder  wall  is  not  over  Vie  inch 
thick,  l^e  specimen,  exclusive  of  grip 
ends,  may  not  be  flatt^ied.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  rediiced  section.  When 
the  size  of  the  cylinder  does  not  permit 
securmg  straight  specimens,  the 
specimmis  may  be  t^ea  in  any  location 
or  direction  and  aiay  be  straightened  or 
flattened  cold  by  pressure  only,  not  by 
blows.  When  such  ^>ecimens  we  used, 
the  inspector's  report  must  show  that 
the  specimens  were  so  taken  and 
prepared.  Heating  of  specimens  for  any 
purpeae  is  fbrbiddm. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  correspemding  te  a 
pennanent  strain  of  0.2  percent  of  the 
gaiMelengA. 

(i)  The  yield  strength  must  be 
determined  hy  either  the  "offset", 
method  or  the  "extension  under  lead" 
method  as  prescribed  in  ASTM 
Standard  B-557-79. 

(ii)  fa)  using  the  "extension  under 
load"  method,  the  total  strain  {m 
"extension  under  lead")  canespendiag 
te  the  stress  at  wffaich  Ae  0.2  percent 
permanent  strain  occurs  laay  be 
detmnined  Mrith  sufficient  accuracy  by 
calculating  tte  elastic  extension  of  the 
gauge  len^  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  mi  an  elastiC  modulus  of 


10,000,000  psi.  In  the  event  of 
controversy,  the  entire  stress-strain 
diagram  must  be  plotted  and  the  yield 
strength  determined  hum  the  0.2 
percent  of^t. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  6,000  psi,  the  strain  indicator  reading 
being  set  at  the  calculated 
corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  1/8  inch  per 
minute  during  yield  strength 
determination. 

(j)  Rejected  cylinder.  Reheat  treatment 
of  rejected  cylinders  is  authorized  one 
time.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 
acceptable. 

(k)  Duties  of  inspector.  In  addition  to 
the  requirements  of  §  178.35,  the 
inspector  shall: 

(1)  Verify  compliance  with  the 
provisions  of  paragraph  (b)  of  this 
section  by: 

(i)  Performing  or  witnessing  the 
performance  of  the  chemical  analyses 
on  each  melt  or  cast  lot  or  other  unit  of 
starting  material;  or 

(ii)  Obtaining  a  certified  chemical 
analysis  bom  tiie  material  or  cylinder 
manufacturer  for  each  melt,  or  cast  of 
material;  or 

(iii)  Obtaining  a  certified  check 
analysis  on  one  cylinder  out  of  each  lot 
of  200  cylinders  or  less,  if  a  certificate 
containing  data  to  indicate  compliance 


with  the  material  specification  is 
obtained. 

(2)  The  inspector  shall  verify 
ultrasonic  inspection  of  all  material  by 
inspection  or  by  obtaining  the  material 
producer's  certificate  of  ultrasonic 
inspection.  Ultrasonic  inspection  must 
be  performed  or  verified  as  having  been 
performed  in  accordance  with 
paragraph  (c)  of  this  section. 

(3)  The  inspector  must  also  determine 
that  each  cylinder  complies  with  this 
specification  by: 

(i)  Selecting  the  samples  for  check 
analyses  performed  by  other  than  the 
material  producer; 

(ii)  Verifying  that  the  prescribed 
minimum  thickness  was  met  by 
measuring  or  witnessing  the 
measurement  of  the  wall  thickness;  and 

(iii)  Verifying  that  the  identification  of 
material  is  proper. 

(4)  Prior  to  initial  production  of  any 
design  or  design  change,  venfy  that  the 
design  qualification  tests  prescribed  in 
paragraph  (c)(6)  of  this  section  have 
been  performed  with  acceptable  results. 

(1)  Definitions.  In  this  specification,  a 
"lot"  means  of  group  of  cylinders 
successively  produced  having  the  same: 

(i)  Size  and  configuration; 

(ii)  Specified  material  of  construction; 

(iii)  Process  of  manufacture  and  heat 
treatment; 

(iv)  Equipment  of  manufacture  and 
heat  treatment;  and 

(v)  Conditions  of  time,  temperature 
and  atmosphere  during  heat  treatment. 

Table  l.— Authorized  Materials 


In  no  case  may  the  lot  size  exceed  200 
cylinders,  but  any  cylinder  processed 
for  use  in  the  required  destructive 
physical  testing  need  not  be  counted  as 
being  one  of  the  200. 

(m)  Inspector's  report.  In  addition  to 
the  information  required  by  §  178.35. 
the  record  of  chemical  analyses  must 
also  include  the  alloy  designation,  and 
applicable  information  on  iron, 
titanium,  zinc,  magnesium  and  any 
other  applicable  element  used  in  the 
construction  of  the  cylinder. 


1178.47    SpecMcaHon  4I>8 

cylinaers  tor  alrcfafi 


(a)  Type,  size,  and  service  pressure.  A 
EXTT  4DS  cylinder  is  either  a  welded 
stainless  steel  sphere  (two  seamless 
hemispheres)  or  circumferentially 
welded  cylinder  both  with  a  water 
capacity  of  not  over  100  pounds  and  a 
service  pressure  of  at  least  500  but  not 
over  900  pounds  per  square  inch. 

(b)  Steel.  Types  304,  321  and  347 
stainless  steel  are  authorized  with 
proper  welding  procedure.  A  heat  of 
steel  made  under  the  specifications  in 
Table  1  of  this  paragraph  (b).  check 
chemical  analysis  of  which  is  sUghtly 
out  of  the  specified  range,  is  acceptable, 
if  satisfactory  in  all  other  respects, 
provided  the  tolerances  shown  in  Table 
2  of  this  paragraph  (b)  are  not  exceeded, 
except  as  approved  by  Associate 
Administrator.  The  following  chemical 
analyses  are  authorized: 


Cart>on  (max)  

Manganese  (max)  

Ptwsphonjs*  (max)  

Sulphur  (max) ~ — 

SiNoon  (max) - 

Nickel 

Chromium 

Molybdenum - 

Titanium 

Coiumbkjm  

1  Titanium  may  not  be  than  5C  and  not  more  than  0.60%. 
^Columbium  may  not  be  less  than  IOC  and  not  more  than  1.0%. 

Table  2.— Check  Analysis  Tolerances 


stainless  steels 


304 
(percent) 


0.08 

2.00 

.030 

.030 

.75 

8.0/11.0 

18.(V20.0 


321 
(percent) 


0.06 

2.00 

.030 

.030 

.75 

9.0/13.0 

17.0/20.0 

D 


347 
(percent) 


o.oe 

2.00 

.030 

.030 

.75 

9.0/13.0 

17.aC0.0 


P) 


Element 


Carbon 

Manganese  . 
Pho^)honjs^ 
Sulphur 


Limil  or  maximum  specified  (percent) 


To  0.15  ind 

Over  1.15  to  2.50  ind 

An  ranges  

AH  ranges  


Tolerance  (percent)  over  the 

maximum  limit  or  under  ttw 

minimum  limit 


Under  mini- 
mum limit 


0.01 
.05 


Over  maxi- 
mum limit 


0.01 
.05 
.01 
.01 


UMI 
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Table  2.— Check  Analysis  Tolerances— Continued 

Element 

Limit  or  maximum  speafied  (percent) 

Tolerance  (percent)  over  the 

maximum  Nmif  or  under  ttie 

minimum  limit 

Under  mini- 
mum limit 

Over  maxi- 
mum limit 

Siicm                                     

Over  0  30  to  1.00  IncI 

.05 
.10 
.15 
20 
.05 
.05 

.05 

NUcei 

Over  5.30  to  10.00  inci 

.10 

Over  10  00  to  14  00  ind 

.ts 

ChronMum  ■..». — »..«~ 

Titwiium 

Over  15.00  to  20.00  ind 

All  ranges  

All  ranges  „ „ „ 

.20 
.05 

CoHjmbium  ..„ 

.05 

>  Raptaafihorized  steels  not  subiact  to  check  analysis  lor  ptiosphorus. 


(c)  Identification  of  material. 
Materials  must  be  identlRed  by  any 
suitable  aietbod. 

(d)  MatHifacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirainents  of  this  subpart.  No  defect 

,-  is  permitted  that  is  likely  to  weaken  the 
finished  cylinder  appreciably;  a 
reasonably  smooth  and  uniform  surface 
finish  is  required.  No  abrupt  change  in 
wall  thickness  is  permitted.  Welding 
procedures  and  operators  must  be 
qualified  in  accoidance  with  CXxA 
Pamphlet  C-3.  All  seams  of  the  sphere 
or  cylinder  must  be  fusion  welded. 
Seams  must  be  of  the  butt  type  and 
means  must  be  provided  for 
accomplishing  complete  penetration  of 
the  joint. 

(e)  Attachments.  Attachments  to  the 
container  are  authorized  by  fusion 
welding  provided  that  such  attachments 
are  made  of  weldable  stainless  steel  in 
accordance  with  paragraph  (b)  of  this 
section. 

(f)  Wall  thickness.  The  minimum  wall 
thickness  must  be  such  that  the  wall 
stress  at  the  minimum  specified  test 
pressure  may  not  be  over  60,000  psi.  A 
minimum  wall  thickness  of  0.040  inch 
is  required  for  any  diameter  container. 
Calculations  must  be  made  by  the 
following  fwmulas: 

(1)  Calculation  for  sphere  must  be 
made  by  the  formula: 
S=PD/4tE  I 

where:  | 

S=WaU  stress  in  pounds  per  square 
inch; 

P=Test  pressure' prescribed  for  water 
jacket  test,  i.e.,  at  least  two  times 
service  pressure,  in  pounds  per 
square  inch; 

D=Outside  diameter  in  inches; 

t=Minimum  wall  thickness  in  inches; 

E=0.85  (provides  85  percent  weld 
efficiency  factor  which  must  be 
applied  in  the  girth  weld  area  and 
heat  zones  which  zone  must  extend 


a  distance  of  6  times  wall  thickness 

horn  center  of  weld); 
E=1.0  (for  all  other  areas). 

(2)  Calculation  for  a  cylinder  must  be 
made  by  the  formula: 
S=|F(1.3D2+0.4d2)l/(D2-d2) 
where: 
S=Wall  stress  in  pounds  per  square 

inch; 
P=Test  pressure  prescribed  for  water 

jacket  test,  i.e.,  at  least  two  times 

service  pressure,  in  pounds  per 

square  inch; 
D=Outside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(g)  Heat  treatment.  The  seamless 
hemispheres  and  cylinders  may  be 
stress  relieved  or  annealed  for  forming. 
Welded  container  must  be  stress 
relieved  at  a  temperature  of  775  °F  dt25'' 
after  process  treatment  and  before 
hydrostatic  test. 

(h)  Openings  in  container.  Openings 
must  comply  with  the  following:   . 

(1)  Each  opening  in  the  container 
must  be  provided  with  a  fitting,  boss  or 
pad  of  weldable  stainless  steel  securely 
attached  to  the  container  by  fusion 
welding. 

(2)  Attachments  to  a  fitting,  boss,  or 
pad  must  be  adequate  to  prevent 
leakage.  Threads  must  comply  with  the 
following: 

(i)  Threads  must  be  clean  cut,  even, 
without  checks,  and  tapped  to  gauge. 

(ii)  Taper  threads  to  be  of  length  not 
less  than  as  specified  for  American 
Standard  taper  pipe  threads. 

(iii)  Straight  threads  having  at  least  4 
engaged  threads,  to  have  tight  fit  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  container; 
gaskets  required,  adequate  to  prevent 
leakage. 

(i)  Process  treatment.  Each  container 
must  be  hydraulically  pressurized  in  a 
water  jacket  to  at  least  100  percent,  but 
not  more  than  110  percent,  of  the  test 
pressure  and  maintained  at  this  pressure 
for  a  minimum  of  3  minutes.  Total  and 
permanent  expansion  must  be  recorded 
and  included  in  the  inspector's  report. 


(j)  Hydrostatic  test.  Each  cylinder 
must  successfully  withstand  a 
hydrostatic  test  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
operated  so  as  to  obtain  accurate  data. 
The  pressure  gauge  must  permit  reading 
to  an  acciuBcy  of  1  percent.  The 
expansion  gauge  must  permit  reading  of 
total  expansion  to  an  accuracy  either  of 
1  percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  If,  due  to 
failure  of  the  test  apparatus,  the  test 
pressure  cannot  be  maintained,  the  test 
may  be  repeated  at  a  pressure  increased 
by  10  percent  or  100  pounds  per  square 
inch,  whichever  is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Each  container  rflust  be  tested  to 
at  least  2  times  service  pressure. 

(5)  Container  must  then  be  inspected. 
Any  wall  thickness  lower  than  that 
required  by  paragraph  (f)  of  this  section 
must  be  cause  for  rejection.  Bulges  and 
cracks  must  be  cause  for  rejection. 
Welded  joint  defects  exceeding 
requirements  of  paragraph  (k)  of  this 
section  must  be  cause  for  rejection. 

(k)  Radiographic  inspection. 
Radiographic  inspection  is  required  on 
all  welded  joints  which  are  subjected  to 
internal  pressure,  except  that  at  the 
discretion  of  the  disinterested  inspector, 
openings  less  than  25  percent  of  the 
container  diameter  need  not  be 
subjected  to  radiographic  inspection. 
Evidence  of  any  defects  likely  to 
seriously  weaken  the  container  is  cause 
for  rejection.  Radiographic  inspection 
must  be  performed  subsequent  to  the 
hydrostatic  test. 

(1)  Burst  test.  One  container  taken  at 
random  out  of  200  or  less  must  be 
hydrostatically  tested  to  destruction. 
Rupture  pressure  must  be  included  as 
part  of  the  inspector's  report. 

(m)  Flattening  test.  A  flattening  test 
must  be  performed  as  follows: 


(1)  For  spheres  the  test  must  be  at  the 
weld  between  parallel  steel  plates  on  a 
press  with  welded  seam  at  right  angles 
to  the  plates.  Test  one  sphere  taken  at 
random  out  of  each  lot  of  200  or  less 
after  the  hydrostatic  test.  Any  projecting 
appurtenances  may  be  cut  off  (by 
mechanical  means  only)  prior  to 
crushing. 

(2)  For  cylinders  the  test  must  be 
between  knife  edges,  wedge  shaped,  60" 
angle,  rounded  to  V^-inch  radius.  Test 
one  cylinder  taken  at  random  out  of 
each  lot  of  200  or  less,  after  the 
hydrostatic  test. 

(n)  Acceptable  results  for  flattening 
and  burst  tests.  Acceptable  results  for 
flattening  and  burst  tests  are  as  follows: 

(1)  Flattening  required  to  50  percent 
of  the  original  outside  diameter  without 
cracking. 

(2)  Burst  pressure  must  be  at  least  3 
times  the  service  pressure. 

(o)  Rejected  containers.  Repair  of 
welded  seams  by  welding  prior  to 
process  treatment  is  authorized. 
Subsequent  thereto,  containers  must  be 
heat  treated  and  pass  all  prescribed 
tests. 

(p)  Duties  of  inspector.  In  addition  to 
the  requirements  of  §  178.35,  the 
inspector  must  verify  that  all  tests  are 
conducted  at  temperatures  between  60" 
F  and  90°  F. 

(q)  Marking.  Markings  must  be 
stamped  plainly  and  permanently  on  a 
permanent  attachment  or  on  a  metal 
nameplate  permanently  secured  to  the 
container  by  means  other  than  soft 
solder. 

§178.50  Specification  4B  welded  or 
brazed  steel  cylinders. 

(a)  Type,  size,  and  service  pressure.  A 
DOT  4B  is  a  welded  or  brazed  steel 
cylinder  with  longitudinal  seams  that 
are  forged  lap-welded  or  brazed  and 
with  water  capacity  (nominal)  not  over 
1,000  pounds  and  a  service  pressure  of 
at  least  150  but  not  over  500  pounds  per 
square  inch.  Cylinders  closed  in  by 
spinning  process  are  not  authorized. 

(b)  Steel.  Open-hearth,  electric  or 
basic  oxygen  process  steel  of  uniform 
quality  must  be  used.  Content  percent 
may  not  exceed  the  following:  Carbon, 
0.25;  phosphorus,  0.045;  sulphur,  0.050. 

(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method  except  that  plates  and  billets  for 
hotdrawn  cylinders  must  be  marked 
with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
finished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  surface 


finish  is  required.  Exposed  bottom 
welds  on  cylinders  over  18  inch  long 
must  be  protected  by  fbotrings.  Welding 
procedures  and  operators  must  be 
qualified  in  accoitlance  with  CGA 
Pamphlet  C-3.  Seams  must  be  made  as 
follows: 

(1)  Welded  or  brazed  circumferential 
seams.  Heads  attached  by  brazing  must 
have  a  driving  fit  with  the  shell,  unless 
the  shell  is  crimped,  swedged,  or  curled 
over  the  skirt  or  flange  of  the  head,  and 
be  thoroughly  brazed  until  complete 
penetration  by  the  brazing  material  of 
the  brazed  joint  is  secured.  Depth  of 
brazing  from  end  of  shell  must  be  at 
least  four  times  the  thickness  of  shell 
metal. 

(2)  Longitudinal  seams  in  shells. 
Longitudinal  seams  must  be  forged  lap 
welded,  by  copper  brazing,  by  copper 
alloy  brazing,  or  by  silver  alloy  brazing. 
Copper  alloy  composition  must  be: 
Copper,  95  percent  minimum;  Silicon, 
1.5  percent  to  3.85  percent;  Manganese, 
0.25  percent  to  1.10  percent.  The 
melting  point  of  the  silver  alloy  brazing 
material  must  be  in  excess  of  1000°  F. 
When  brazed,  the  plate  edge  must  be 
lapped  at  least  eight  times  the  thickness 
of  plate,  laps  being  held  in  position, 
substantially  metal  to  metal,  by  riveting 
or  electric  spot-welding;  brazing  must 
be  done  by  using  a  suitable  flux  and  by 
placing  brazing  material  on  one  side  of 
seam  and  applying  heat  until  this 
material  shows  uniformly  along  the 
seam  of  the  other  side. 

(e)  Welding  or  brazing.  Only  the 
attachment  of  neckrings,  footrings, 
handles,  bosses,  pads,  and  valve 
protecticHi  rings  to  the  tops  and  bottoms 
of  cylinders  by  welding  or  brazing  is 
authorized.  Such  attachments  and  the 
portion  of  the  container  to  which  they 
are  attached  must  be  made  of  weldable 
steel,  the  carbon  content  of  which  may 
not  exceed  0.25  percent  except  in  the 
case  of  4130X  steel  which  may  be  used 
with  proper  welding  procedure. 

(f)  Wall  thickness.  The  wall  thickness 
of  the  cylinder  must  comply  with  the 
following  requirements: 

(1)  For  cyhnders  with  outside 
diameters  over  6  inches  the  minimum 
wall  thickness  must  be  0.090  inch.  In 
any  case,  the  minimum  wall  thickness 
must  be  such  that  calculated  wall  stress 
at  minimum  test  pressure  (paragraph 
(i)(4)  of  this  section)  may  not  exceed  the 
following  values: 

(i)  24,000  pounds  per  square  inch  for 
cylinders  without  longitudinal  seam. 

(ii)  22,800  pounds  per  square  inch  for 
cylinders  having  copper  brazed  or  silver 
alloy  brazed  longitudinal  seam. 

(iii)  18,000  pounds  per  square  inch  for 
cylinders  having  forged  lapped  welded 
longitudinal  seam. 


(2)  Calculation  must  be  made  by  the 
formula: 

S=|P(1.3D2+0.4d»)|/(D'  -  d») 
where: 

S=wall  stress  in  [wunds  per  square  inch: 
P=minimum  test  pressure  prescribed  for 
water  jacket  test  or  4.S0  pounds  per 
square  inch  whichever  is  the 
greater, 
D=outside  diameter  in  inches; 
d=inside  diameter  in  inches. 

(g)  Heat  treatment.  Cylinder  body  and 
heads,  formed  by  drawing  or  pressing, 
must  be  uniformly  and  properly  heat 
treated  prior  to  tests. 

(h)  Opening  in  cylinders.  Openings  in 
cylindera  must  conform  to  the 
following: 

(1)  Each  opening  in  cyKndere,  except 
those  for  safety  devices,  must  be 
provided  with  a  fitting,  boss,  or  pad, 
securely  attached  to  cylinder  by  brazing 
or  by  welding  or  by  threads.  Fitting, 
boss,  or  pad  must  be  of  steel  suitable  for 
the  method  of  attachment  employed, 
and  which  need  not  be  identified  or 
verified  as  to  analysis  except  that  if 
attachment  is  by  welding,  carbon 
content  may  not  exceed  0.25  percent.  If 
threads  are  used,  they  must  comply 
with  the  following: 

(i)  Threads  must  be  clean  cut,  even 
without  checks,  and  tapped  to  gauge. 

(ii)  Taper  threads  to  be  of  length  not 
less  than  as  specified  for  American 
Standard  taper  pipe  threads. 

(iii)  Straight  threads,  having  at  least  4 
engaged  threads,  to  have  tight  fit  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  cylinder; 
gaskets  required,  adequate  to  prevent 
leakage. 

(iv)  A  brass  fitting  may  be  brazed  to 
the  steel  boss  or  flange  on  cylinders 
used  as  component  parts  of  hand  fire 
extinguishers. 

(2)  The  closure  of  a  fitting,  boss,  or 
pad  must  be  adequate  to  prevent 
leakage. 

(i)  Hydrostatic  test.  Each  cylinder 
must  withstand  a  hydrostatic  test  as 
follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  either  of  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure.  If,  due  to  failure  of  the  test 
apparatus,  the  test  pressure  cannot  be 
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maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent  voltmietric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Cylinders  must  be  tested  as 
follows: 

(i)  At  least  one  cylinder  selected  at 
random  out  of  each  lot  of  200  or  less 
must  be  tested  as  outlined  in  paragraphs 
(i)(l).  (i)(2),  and  (i)(3)  of  this  section  to 
at  least  two  times  service  pressure.  * 

(ii)  All  cylinders  not  tested  as 
outlined  in  paragraph  (i)(4)(i)  of  this 
section  must  be  examined  under 
pressure  of  at  least  two  times  service 
pressure  and  show  no  defect. 

(j)  Fhttealng  test.  After  the 
hydrostatic  test,  a  flattening  test  must  be 
performed  on  one  cylinder  taken  at 
random  out  or  each  lot  of  200  or  less, 
by  placing  the  cylinder  between  wedge 
shaped  kidfe  edges  having  a  60° 
included  angle,  rounded  to  V2-inch 
radius.  The  longitudinal  axis  of  the 
cylinder  must  be  at  a  90-degree  angle  to 
biife  edges  during  the  test.  For  lots  of 
30  or  less,  flattening  tests  are  authorized 
to  be  made  on  a  ring  at  least  8  inches 
long  cut  from  each  cylinder  and 
subjected  to  same  heat  treatment  as  the 
finished  cylinder. 

(k)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  from  1  cylinder,  or  part 
thereof  heat-treated  as  required,  tdken  at 
random  out  of  each  lot  of  200  or  less. 
For  lots  of  30  or  less,  physical  tests  are 
authorized  to  be  made  on  a  ring  at  least 
8  inches  long  cut  from  each  cylinder 
and  subjected  to  same  heat  treatment  as 
the  finished  cylinder. 

(2)  Specimens  must  conform  to  the 
following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  of  not  over  V/z  inches,  a  gauge 
length  of  2  inches  with  a  width  of  not 
over  V/i  inches,  or  a  gauge  length  at 
least  24  times  the  thickness  with  a 
width  not  over  6  times  the  thickness  is 
authorized  when  a  cylinder  wail  is  not 
over  Vie  inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  cylinder  does  not 
permit  securing  straight  specimens,  the 
specimens  may  be  taken  in  any  location 
or  direction  and  may  be  straightened  or 
flattened  cold,  by  pressure  only,  not  by 
blows.  When  specimens  are  so  taken 
and  prepared,  the  inspector's  report 


must  show  in  connection  with  record  of 
physical  tests  detailed  information  in 
regard  to  such  specimens. 

(iv)  Heating  of  a  specimen  for  any    • 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

U)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding  . 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufHcient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30.000,000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  0.2  percent  offset. 

(iii)  For  the  purpose  of^strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  pounds  per  square  inch,  and 
strain  indicator  reading  must  be  set  at 
the  calculated  corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  V«  inch  per 
minute  during  yield  strength 
determination. 

(1)  Acceptable  results  for  physical  and 
flattening  tests.  Either  of  the  following 
is  an  acceptable  result: 

(1)  An  elongation  of  at  least  40 
percent  for  a  2  inch  gauge  length  or  at 
least  20  percent  in  other  cases  and  yield 
strength  not  over  73  percent  of  tensile 
strength.  In  this  instance,  a  flattening 
test  is  not  required. 

(2)  When  cylinders  are  constructed  of 
lap  welded  pipe,  flattening  test  is 
required,  without  cracking,  to  6  times 
the  wall  thickness.  In  such  case,  the 
rings  (crop  ends)  cut  from  each  end  of 
pipe,  must  be  tested  with  the  weld  45° 
or  less  from  the  point  of  greatest  stress. 
If  a  ring  fails,  another  from  the  same  end 
of  pipe  may  be  tested. 

(m)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cylinder.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 
acceptable.  Repair  of  brazed  seams  by 
brazing  and  welded  seams  by  welding  is 
authorized. 

(n)  Markings.  Markings  must  be 
stamped  plainly  and  permanently  in 
any  of  the  following  locations  on  the 
cylinder: 


(1)  On  shoulders  and  top  heads  when 
they  are  not  less  than  0.087-inch  thick. 

(2)  On  side  wall  adjacent  to  top  head 
for  side  walls  which  are  not  less  than 
0.090  inch  thick. 

(3)  On  a  cylindrical  portion  of  the 
shell  which  extends  beyond  the 
recessed  bottom  of  the  cylinder, 
constituting  an  integral  and  non- 
pressure  part  of  the  cylinder. 

(4)  On  a  metal  plate  attached  to  the 
top  of  the  cylinder  or  permanent  part 
thereof;  sufBcient  space  must  be  left  on 
the  plate  to  provide  for  stamping  at  least 
six  retest  dates;  the  plate  must  be  at  . 
least  Vis  inch  thick  and  must  be 
attached  by  welding,  or  by  brazing.  The 
brazing  rod  must  melt  at  a  temperature 
of  1100  "F.  Welding  or  brazing  must  be 
along  all  the  edges  of  the  plate. 

(5)  On  the  nedc,  neckring,  valve  boss, 
valve  protection  sleeve,  or  similar  part 
permanently  attached  to  the  top  of  the 
cylinder. 

(6)  On  the  footring  permanently 
attached  to  the  cylinder,  provided  the 
water  capacity  of  the  cylinder  does  not 
exceed  25  pounds. 

f17&51    Specification  4BA  wsMed  or 
brazed  sisel  cylinders. 

(a)  Type,  size,  and  service  pressure.  A 
DOT  4BA  cylinder  is  a  cylinder,  either 
spherical  or  cylindrical  in  shape,  with  a 
water  capacity  of  1,000  poimds  or  less 
and  a  service  pressure  of  at  least  225 
and  not  over  500  pounds  per  square 
inch.  Closures  made  by  the  spinning 
process  are  not  authorized. 

(1)  Spherical  type  cylinders  must  be 
made  from  two  seamless  hemispheres 
joined  by  the  weldiiig  of  one 
circumferential  seam. 

(2)  Cylindrical  type  cylinders  must  be 
of  circumferentially  welded  or  brazed 
construction. 

(b)  Steel.  The  steel  used  in  the 
construction  of  the  cylinder  must  be  as 
specified  in  Table  1  of  Appendix  A  to 
this  part. 

(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method  except  that  plates  and  billets  for 
hotdrawn  cylinders  must  be  marked 
with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
finished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  surface 
finish  is  required.  Exposed  bottom 
welds  on  cylinders  over  18  inches  long 
must  be  protected  by  footrings. 

(1)  Seams  must  be  made  as  follows: 
(i)  Minimum  thickness  of  heads  and 
bottoms  must  be  not  less  than  90 
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percent  of  the  required  thickness  of  the 
side  wall. 

(ii)  Circumferential  seams  must  be 
made  by  welding  or  by  brazing.  Heads 
must  be  attached  by  brazing  and  must 
have  a  driving  fit  with  the  shell,  unless 
the  shell  is  crimped,  swedged  or  curled 
over  the  skirt  or  fiange  of  the  head  and 
must  be  thoroughly  brazed  until 
complete  penetration  by  the  brazing 
material  of  the  brazed  joint  is  secured. 
Depth  of  brazing  from  end  of  the  shell 
must  be  at  least  four  times  the  thickness 
of  shell  metal. 

(iii)  Longitudinal  seams  in  shells  must 
be  made  by  copper  brazing,  copper  alloy 
brazing,  or  by  silver  alloy  brazing. 
Copper  alloy  composition  must  be: 
Copper  95  percent  minimum,  Silicon 
1.5  percent  to  3.85  percent,  Manganese 
0.25  percent  to  1.10  percent.  The 
melting  point  of  the  silver  alloy  brazing 
material  must  be  in  excess  of  1,000  "F. 
The  plate  edge  must  be  lapped  at  least 
eight  times  the  thickness  of  plate,  laps 
being  held  in  position,  substantially 
metal  to  metal,  by  riveting  or  by  electric 
^pot-welding.  Brazing  must  be  done  by 
using  a  suitable  fiux  and  by  placing 
brazing  material  on  one  side  of  seam 
and  applying  heat  until  this  material 
shows  uniformly  along  the  seam  of  the 
other  sidto.  Strength  of  longitudinal 
seam:  Copper  brs^ed  longitudinal  seam 
must  have  strength  at  least  %  times  the 
strength  of  the  steel  wall. 

(2)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CCA  Pamphlet  C-3. 

(e)  Welding  and  brazing.  Only  the 
welding  or  brazing  of  neckrings, 
footrings,  handles,  bosses,  pads,  and 
valve  protection  rings  to  the  tops  and 
bottoms  of  cylinders  is  authorized. 
Provided  that  such  attachments  and  the 
portion  of  the  container  to  which  they 
are  attached  are  made  of  weldable  steel, 
the  carbon  content  of  which  may  not 
exceed  0.25  percent  except  in  the  case 
of  4130X  steel  which  may  be  used  with 
proper  welding  procedures. 

(0  Wall  thicKness.  The  minimum  wall 
thickness  of  the  cylinder  must  meet  the 
following  conditions: 

(1)  For  any  cylinder  with  an  outside 
diameter  of  greater  than  6  inches,  the 
minimum  wall  thickness  is  0.078  inch. 
In  any  case  the  minimum  wall  thickness 
must  be  such  that  the  calculated  wall 
stress  at  the  minimum  test  pressure  may 
not  exceed  the  lesser  value  of  any  of  the 
following: 

(i)  The  value  shown  in  Table  I  of 
Appendix  A  to  this  part,  for  the 
particular  material  under  consideration; 

(ii)  One-half  of  the  minimum  tensile 
strength  of  the  material  determined  as 
required  in  paragraph  (j)  of  this  section; 

(iii)  35,000  pounds  per  square  inch;  or 


(iv)  Further  provided  that  wall  stress 
for  cylinders  having  copper  brazed 
longitudinal  seams  may  not  exceed  95 
percent  of  any  of  the  above  values. 
Measured  wall  thickness  may  not 
include  galvanizing  or  other  protective 
coating. 

(2)  Cylinders  that  are  cylindrical  in 
shape  must  have  the  wall  stress 
calculated  by  the  formula: 

S=[P(1.3Di+0.4d^)|/(Di-di) 

where: 

S=wall  stress  in  pounds  per  square  inch; 

P=minimum  test  pressure  prescribed  for 

water  jacket  test; 
D=out^de  diameter  in  inches; 
d=inside  diameter  in  inches. 

(3)  Cylinders  that  are  spherical  in 
shape  must  have  the  wall  stress 
calculated  by  the  formula: 
S=PD/4tE 

where: 

S=wall  stress  in  pounds  per  square  inch; 

P=minimum  test  pressure  prescribed  for 
water  jacket  test; 

D=outside  diameter  in  inches; 

t=minimum  wall  thickness  in  inches; 

E=0.85  (provides  85  percent  weld 
efficiency  factor  which  must  be 
applied  in  the  girth  weld  area  and 
heat  affected  zones  which  zone 
must  extend  a  distance  of  B  times 
wall  thickness  from  center  line  of 
weld); 

E=1.0  (for  all  other  areas). 

(4)  For  a  cylinder  with  a  wall 
thickness  less  than  0.100  inch,  the  ratio 
of  tangential  length  to  outside  diameter 
may  not  exceed  4.1. 

(g)  Heat  Uvatment.  Cylinders  must  be 
heat  treated  in  accordance  with  the 
following  requirements: 

(1)  Eaai  cylinder  must  be  uniformly 
and  properly  heat  treated  prior  to  test  by 
the  applicable  method  shown  in  Table 

I  of  Appendix  A  to  this  Part.  Heat 
treatment  must  be  accomplished  after 
all  forming  and  welding  operations, 
except  that  when  brazed  joints  are  used, 
heat  treatment  must  follow  any  forming 
and  welding  o{}erations.  but  may  be 
done  before,  during  or  after  the  brazing 
operations. 

(2)  Heat  treatment  is  not  required  after 
the  welding  or  brazing  of  weldable  low 
cart>on  parte  to  attachments  of  similar 
material  which  have  been  previously 
welded  or  brazed  to  the  top  or  bottom 
of  cylinders  and  properly  heat  treated, 
provided  such  subseiiquent  welding  or 
brazing  does  not  produce  a  temperature 
in  excess  of  400  °F  in  any  part  of  the  top 
or  bottom  material. 

(h)  Openings  in  cylinders.  Openings 
in  cylinders  must  comply  with  the 
following  requirements: 

(1)  Any  opening  must  be  placed  on 
other  than  a  cylindrical  surface. 


(2)  Each  opening  in  a  spherical  type 
cylinder  must  be  provided  with  a  fitting, 
boss,  or  pad  of  weldable  steel  .se<:urely 
attached  to  the  container  by  fusion 
welding. 

(3)  Each  opening  in  a  cylindrical  type 
cylinder  must  be  provided  with  a  fitting, 
boss,  or  pad,  securely  attached  to 
container  by  brazing  or  by  welding. 

(4)  If  threads  are  used,  they  must 
comply  with  the  following: 

(i)  Threads  must  be  clean-cut,  even, 
without  checks  and  tapped  to  gauge. 

(ii)  Taper  threads  must  be  of  a  length 
not  less  than  that  specified  for  American 
Standard  taper  pipe  threads. 

(iii)  Straight  threads,  having  at  least  4 
engaged  threads,  mu.st  have  a  tight  fit 
and  a  calculated  shear  strength  of  at 
least  10  times  the  test  pressure  of  the 
cylinder.  Caskets,  adequate  to  prevent 
leakage,  are  required. 

(i)  Hydrostatic  test.  Each  cylinder 
must  successfully  withstand  a 
hydrostatic  test,  as  follows: 

(1)  The  test  must  be  by  water  jacket, 
or  other  .suitable  method,  operated  so  as 
to  obtain  accurate  data.  A  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  An  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  .sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  the  total 
volumetric  expansion  at  test  pressure. 

(4)  Cylinders  must  be  tested  as 
follows: 

(i)  At  least  one  cylinder  selected  at 
random  out  of  each  lot  of  200  or  less 
must  be  tested  as  outlined  in  paragraphs 
(i)(l),  (i)(2),  and  (i)(3)  of  this  section  to 
at  least  two  times  service  pressure. 

(ii)  All  cylinders  not  tested  as 
outhned  in  paragraph  (i)(4)(i)  of  this 
se<:tion  must  be  examined  under 
pressure  of  at  least  two  times  .service 
pressure  and  show  no  defect. 

(j)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material,  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  from  one  cylinder  or  part 
thereof  having  pas.sed  the  hydrostatic 
test  and  heat-treated  as  required,  taken 
at  random  out  of  each  lot  of  200  or  less. 
Physical  tests  for  spheres  are  required 
on  2  specimens  cut  from  fiat 
representative  sample  plates  of  the  same 
heat  taken  at  random  from  the  steel  used 
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to  produce  the  spheres.  This  flat  steel 
from  which  2  specimens  are  to  be  cut 
must  receive  the  same  heat  treatment  as 
the  spheres  themselves.  Sample  plates 
must  be  taken  horn  each  lot  of  200  or 
less  spheres. 

(2)  Specimens  must  conform  to  the 
following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  not  over  1 V2  inches,  or  a  gauge 
length  of  2  inches  with  a  width  not  over 
1  Vz  inches,  or  a  gauge  length  at  least  24 
times  the  thickness  with  a  width  not 
over  6  times  the  thickness  is  authorized 
when  a  cylinder  wall  is  not  over  Vie 
inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  the  cylinder  does 
not  permit  securing  straight  specimens. 
the  specimens  may  be  taken  in  any 
location  or  direction  and  may  be 
straightened  or  flattened  cold,  by 
pressure  only,  not  by  blows.  When 
-specimens  are  so  taken  and  prepared, 
the  inspector's  report  must  show  in 
connection  with  record  of  physical  tests 
detailed  information  in  regard  to  such 
specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "ofTset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load"),  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufflcient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30.000,000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  horn  the  0.2  percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  reference 
must  be  set  while  the  specimen  is  under 
a  stress  of  12,000  pounds  per  square 
inch,  and  the  strain  indicator  reading 
must  be  set  at  the  calculated 
corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  1/8  inch  per 


minute  during  yield  strength 
determination. 

(k)  Elongation.  Physical  test 
specimens  must  show  at  least  a  40 
percent  elongation  for  a  2-inch  gauge 
length  or  at  least  20  percent  in  other 
cases.  Except  that  these  elongatirai 
percentages  may  be  reduced 
numerically  by  2  for  2-inch  specimens, 
and  by  1  in  other  cases,  for  each  7,500 
pounds  per  square  inch  increment  of 
tensile  strength  above  50,000  pounds 
per  square  inch  to  a  maximum  of  four 
such  increments. 

'     (1)  Tests  of  welds.  Except  for  brazed 
seams,  welds  must  be  tested  as  follows: 

(1)  Tensile  test.  A  specimen  must  be 
cut  from  one  cylinder  of  each  lot  of  200 
or  less,  or  welded  test  plate.  The  welded 
test  plate  must  be  of  one  of  the  heats  in 
the  lot  of  200  or  less  which  it  represents, 
in  the  same  condition  and 
approximately  the  same  thickness  as  the 
cylinder  wall  except  that  in  no  case 
must  it  be  of  a  lesser  thickness  than  that 
required  for  a  quarter  size  Charpy 
impact  specimen.  The  weld  must  be 
made  by  the  same  procedures  and 
subjected  to  the  same  heat  treatment  as 
the  major  weld  on  the  cylinder.  The 
specimen  must  be  taken  hom  across  the 
major  seam  and  must  be  prepared  and 
tested  in  accordance  with  and  must 
meet  the  requirements  of  CGA  Pamphlet 
C-3.  Should  this  specimen  fail  to  meet 
the  requirements,  specimens  may  be 
taken  from  two  additional  cylinders  or 
welded  test  plates  from  the  same  lot  and 
tested.  If  either  of  the  latter  specimens 
fail  to  meet  the  requirements,  the  entire 
lot  represented  must  be  rejected. 

(2)  Guided  bend  test.  A  rootljend  test 
specimen  must  be  cut  from  the  cylinder 
or  welded  test  plate,  used  for  the  tensile 
test  specified  in  paragraph  (1^(1)  of  this 
section.  Specimens  must  be  taken  firom 
across  the  major  seam  and  must  be 
prepared  and  tested  in  accordance  with 
and  must  meet  the  requirements  of  CGA 
Pamphlet  C-3. 

(3)  Alternate  guided-bend  test.  This 
test  may  be  used  and  must  be  as 
required  by  CGA  Pamphlet  C-3.  The 
specimen  must  be  bent  until  the 
elongation  at  the  outer  surface,  adjacent 
to  the  root  of  the  weld,  between  the 
lightly  scribed  gage  lines  a  to  b,  must  be 
at  least  20  percent,  except  that  this 
percentage  may  be  reduced  for  steels 
having  a  tensile  strength  in  excess  of 
50,000  pounds  per  square  inch,  as 
provided  in  paragraph  (k)  of  this 
section. 

(m)  Rejected  cylinders.  Reheat 
treatment  is  authorized  for  rejected 
cylinders.  Subsequent  thereto,  cylinders 
must  pass  all  prescribed  tests  to  be 


acceptable.  Repair  of  brazed  seams  by 
brazing  and  welded  seams  by  welding  is 
authorized. 

(n)  Markings.  Markings  must  be 
stamped  plainly  and  permanently  in 
one  of  the  following  locations  on  the 
cylinder: 

(1)  On  shoulders  and  top  heads  not 
less  than  0.087  inch  thick. 

(2)  On  side  wall  adjacent  to  top  head 
for  side  walls  not  less  than  0.090  inch 
thick. 

(3)  On  a  cylindrical  portion  of  the 
shell  which  extends  beyond  the 
recessed  bottom  of  the  cylinder 
constituting  an  integral  and  non- 
pressure  part  of  the  cylinder. 

(4)  On  a  plate  attached  to  the  top  of 
the  cylinder  or  permanent  part  thereof; 
sufficient  space  must  be  left  on  the  plate 
to  provide  for  stamping  at  least  six  retest 
dates;  the  plate  must  be  at  least  Vie  inch 
thick  and  must  be  attached  by  welding, 
or  by  brazing  at  a  temperature  of  at  least 
1100°  F.,  throughout  all  edges  of  the 
plate. 

(5)  On  the  neck,  neckring,  valve  boss, 
valve  protection  sleeve,  or  similar  part 
permanently  attached  to  the  top  of  the 
cylinder. 

(6)  On  the  footring  permanently 
attached  to  the  cylinder,  provided  the 
water  capacity  of  the  cylinder  does  not 
exceed  25  pounds. 

§178.53    Specification  40  welded  steel 
cylindsrs  for  aircraft  use. 

(a)  Type,  size,  and  service  pressure.  A 
DOT  4D  cylinder  is  a  welded  steel 
sphere  (two  seamless  hemispheres)  or 
cinnimferentially  welded  cylinder  (two 
seamless  drawn  shells)  with  a  water 
capacity  not  over  100  pounds  and  a 
service  pressure  of  at  least  300  but  not 
over  500  pounds  per  square  inch. 
Cylinders  closed  in  by  spinning  process 
are  not  authorized. 

(b)  Steel.  Open-hearth  or  electric  steel 
of  uniform  and  weldable  quality  must 
be  used.  Content  may  not  exceed  the 
following:  Carbon,  0.25;  phosphorus, 
0i)45;  sulphur,  0.050,  except  that  the 
following  steels  commercially  known  as 
4130X  and  Type  304,  316,  321,  and  347 
stainless  steels  may  be  used  with  proper 
welding  procedure.  A  heat  of  steel  made 
under  Table  1  of  this  paragraph  (b), 
check  chemical  analysis  of  which  is 
slightly  out  of  the  specified  range,  is 
acceptable,  if  satisfactory  in  all  other 
respects,  provided  the  tolerances  shown 
in  Table  2  of  this  paragraph  (b)  are  not 
exceeded,  except  as  approved  by  the 
Associate  Administrator.  The  following 
chemical  analyses  are  authorized: 


Table  1.— 41 30X  Steel 


4130X 


CartMn 

Manganese .. 
Ptwsptwnis  . 

Sulphur 

Sioon 

ChronMNn  .... 
Molytxlenum 

Ziroonium 

NKkel 


Pflfcent 


0.25/0.35. 
0.40/0.60. 
0.04  max. 
0.05  max. 
0.15«.36. 
0.80/1  10. 
0.15/0.25. 
None. 
None. 


Table  2.— Authorized  Stainless  Steels 


Cartxxi  (max)  

Manganese  (max)  .. 
Ptwsphorusi  (max) 

Sulphur  (max) 

SiHoon  (max)  

Nickel 

Ctwomium 

MolytxJenum 

Titanium 

Columbium  


Stainless  steals 


304  (percent) 


0.08  

2.00  

.030  

.030 

.75  

8.0/11.0  .. 
18.0/20.0 


316  (percent) 


0.08  

2.00  

.045  

.030  

1.00  

10.0/14.0 
16.0/18.0 
2.0/3.0  .... 


321  (percent) 


0.06  

2.00  

.030  

.030  

.75  

9.0/13.0  . 
17.0C0.0 


347 
(percent) 


008 

2.00 

.030 

.030 

.75 

9.0/13.0 

17.0/20.0 


(^ 


^  Titanium  may  not  be  less  than  5C  and  not  more  tttan  0.60%. 
^Columbium  may  not  be  less  than  IOC  and  not  more  than  1 .0%. 


Table  3.— Check  Analysis  Tolerances 


Element 


Cartxm  

Manganese  

Phosphorus'  

Sulphur 

Silicon 

Nickel  ■ 

Chromium 

Molytxlenum 

Titanium 

Columt>ium 

*  Rephosphorized  steels  not  subject  to  check  analysis  for  phosphorus. 


Limit  or  maximum  specified 
(percent) 


To  0.15  md  

Over  0.1 5  to  0.40  ind  ... 

To  0.60  ind  

Over  1.15  to  2.50  ind  ... 

All  ranges  

AH  ranges  

To  0.30  ind  

Over  0.30  to  1.00  ind  ... 
Over  5.30  to  10.00  ind  . 
Over  10.00  to  14.00  ind 

To  0.90  ind  

Over  0.90  to  2.10  ind  ... 
Over  15.00  to  20.00  ind 

To  0.20  ind  

Over  0.20  to  0.40  ind  ... 

Over  1.75  to  3.0  ind  

All  ranges  

All  ranges  


Tolerance  (percent)  over  the 

maximum  Kmil  or  under  the 

m»wnum  limit 


Under  mini- 
mum limit 


0.01 
.03 
.03 
.06 


02 
.05 
.10 
.15 
.03 
.05 
.20 
.01 
,02 
.10 
.06 
.05 


Over  maxi- 
mum Imit 


0.01 
.04 
M 

m 

,01 
.03 
.05 
.10 
.15 
.03 
JOS 
JO 
.01 
.02 
.10 
05 
.05 


(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method  except  that  plates  and  billets  for 
hotdrawn  cylinders  must  be  marked 
with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 


requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
finished  container  appreciably.  A 
reasonably  smooth  and  uniform  surface 
finish  is  required.  Welding  procedures 
and  operators  must  be  qualified  in 
accordance  with  CGA  Pamphlet  C-3. 

(e)  Wall  thickness.  The  wall  stress  at 
the  minimum  test  pressure  may  not 


exceed  24.000  pounds  per  square  inch, 
except  where  steels  commercially 
known  as  4130X.  types  304,  316.  321. 
and  347  stainless  steels  are  used,  stress 
at  the  test  pressures  may  not  ex(»ed 
37,000  pounds  per  square  inch  The 
minimum  wall  thickness  for  any 
container  having  a  capacity  of  1,100 
cubic  inches  or  less  is  0.04  inch.  The 
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minimum  wall  thickness  for  any 
omtainer  having  a  capacity  in  excess  of 
1,100  cubic  inches  is  0.095  inch. 
Calculations  must  be  done  by  the 
following: 

(1)  Calculation  for  a  "sphere"  must  be 
made  by  the  formula:  i 

S=PD/4tE 


Where: 

S=wall  stress  in  pounds  per  square  inch; 

P=test  pressure  prescribed  for  water 
jacket  test,  i.e.,  at  least  two  times 
service  pressure,  in  pounds  per 
square  inch; 

D=outside  diameter  in  inches; 

t=minimum  wall  thickness  in  inches; 

E=0.85  (provides  85  percent  weld 
efficiency  factor  which  must  be 
appUed  in  the  girth  weld  area  and 
heat  afiiected  zones  which  zone 
must  extend  a  distance  of  6  times 
wall  thickness  firom  center  line  of 
weld); 

E=1.0  (for  all  other  areas). 
(2)  Calculation  for  a  cylinder  must  be 

made  by  the  formula: 

S=|P(1.3D2+0.4d2))/(D2  -  d2) 

Where: 

S=wall  stress  in  pounds  per  square  inch. 

P=test  pressure  prescribed  for  water 
jacket  test,  i.e..  at  least  two  times 
service  pressure,  in  pounds  per 
square  inch: 

D=outside  diameter  in  inches: 

d=inside  diameter  in  inches. 

(f)  Heat  treaUnent.  The  completed 
cylinders  must  be  uniformly  aad 
properly  heat-treated  prior  to  tests. 

(g)  Openings  in  container.  Openings 
in  cyUnders  must  C(»nply  with  the 
following: 

(1)  Each  opening  in  the  container, 
except  those  for  safety  devices,  must  be 
provided  with  a  fitting,  boss,  or  pad, 
securely  attached  to  the  container  by 
brazing  ar  by  weMiag  or  by  threads,  if 
threads  are  tiaed,  they  must  comply 
with  the  fotfowing: 

H)  Threada  ■uat  be  clean  cut,  even, 
without  checks,  and  tapped  to  gauge. 

(ii)  Taper  threads  nust  be  sf  a  length 
net  less  than  that  specified  for  American 
Stendard  taper  pipe  threads. 

(>ii)  Sought  tkwads.  having  at  leaet  4 
engaged  threads,  must  have  a  tight  fit 
and  calculated  tkteu  strength  of  at  least 
16  times  the  lest  pressure  of  the 
container.  Gaskets,  ade<piate  to  prevent 
leakage,  are  required. 

(2)  Claawie  el  a  fitting,  boss,  or  pad 
must  be  adequate  to  prevent  leakage. 

(h)  Hydrogtatic  teat.  Each  cylinder 
HMist  succeasfatly  withstand  a 
hydrostatic  test,  as  follows: 

(1)  The  test  must  be  by  water-jacket. 
or  other  suitaUe  method,  operated  so  as 
to  obtain  accurate  data.  A  pressure 


gauge  must  permit  a  reading  to  an 
accuracy  of  1  percent.  An  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure.  If,  due  to  failure  of  the  test 
apparatus,  the  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  the  total 
volumetric  expansion  at  test  pressure. 

(4)  Containers  must  be  tested  as 
follows: 

(i)  Each  container  to  at  least  2  times  - 
service  pressure;  or 

(ii)  One  container  out  of  each  lot  of 
200  or  less  to  at  least  3  times  service 
pressure.  Others  must  be  examined 
under  pressure  of  2  times  service 
pressure  and  show  no  defects. 

(i)  Flattening  test  for  spheres  and 
cylinders.  Spheres  and  cylinders  must 
be  subjected  to  a  flattening  test  as 
follows: 

(1)  One  sphere  taken  at  random  out  of 
each  lot  of  206  or  less  must  be  subjected 
to  a  flattening  test  as  follows: 

(i)  The  test  must  be  performed  after 
the  hydrostatic  test. 

(ii)  The  test  must  be  between  parallel 
steel  plates  on  a  press  with  a  welded 
seam  at  right  angles  to  the  plates.  Any 
projecting  appurtenances  may  be  cut  off 
(by  mechMtcal  means  only)  prior  to 
crushing. 

(2)  One  cylinder  taken  at  random  out 
of  each  lot  of  200  or  less  must  be 
subjected  to  a  flattening  test,  as  foilews: 

(i)  The  test  must  be  performed  afW 
the  hydrostatic  test. 

(ii)  The  test  must  be  between  knife 

O^^BBS*  ivVvBb  SHBCIOv,  OV     oHCIC) 

rounded  to  V2  inch  radius.  For  lots  of  30 
or  fess,  physical  tests  are  authorized  to 
be  made  on  a  ring  at  least  8  inches  long 
cut  hom  each  cylinder  and  subjected  to 
cne  same  aoat  treermeni  as  tne  finMBeQ 
cylinder. 

( j)  Physical  test  and  specimens  for 
spheres  and  cylinders.  Spheres  and 
cylinders  must  be  subjected  to  a 
physical  test  as  follows: 

(1)  Physical  test  for  spheres  are 
required  on  2  specimens  cut  firem  a  flat 
representative  sample  plate  of  the  sams 
heat  taken  ^  random  from  the  steel  used 
to  produce  the  sphere.  This  flat  steel 
from  which  the  2  specimens  are  to  be 
cut  must  receive  the  same  heat- 
treatment  as  the  spheres  themselves. 


Sample  plates  roust  be  taken  for  each  lot 
of  200  or  less  spheres. 

(2)  Specimens  for  spheres  must  have 
a  gauge  length  2  inches  with  a  width  not 
over  V/2  inches,  or  a  gauge  length  at 
least  24  times  the  thickness  with  a 
width  not  over  6  times  the  thickness  is 
authorized  when  a  wall  is  not  over  Vie 
inch  thick. 

(3)  Physical  test  for  cylinders  is 
required  on  2  specimens  cut  from  1 
cylinder  taken  at  random  out  of  each  lot 
of  200  or  less.  For  lots  of  30  or  less, 
physical  tests  are  authorized  to  be  made 
on  a  ring  at  least  8  inches  long  cut  from 
each  cylinder  and  subjected  to  the  same 
heat  treatment  as  the  finished  cylinder. 

(4)  Specimens  for  cylinders  must 
conform  to  the  following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  not  over  1 V2  inches,  or  a  gauge 
length  of  2  inches  with  a  width  not  over 
1 V2  inches,  or  a  gauge  length  at  least  24 
times  the  thickness  with  a  width  not 
over  6  times  the  thickness  is  authorized 
when  a  cylinder  wall  is  not  over  Vie 
inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  1  inch  of 
each  end  of  the  reduced  section.  Heating 
of  the  specimen  for  any  purpose  is  not 
authorized. 

(5)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  t^  either  the  "offiset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E»-7%. 

(ii)  hi  using  the  "extension  uncier 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  stress  at  which  lite  0.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extensicm  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30.006.000.  fai  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  6.2  percwit  offset. 

(ill)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  pounds  per  square  inch  and 
the  strain  indicator  reading  being  set  at 
the  cafoulated  correspending  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Vs  inch  per 
minute  during  yield  strength 
determination. 


(k)  Acceptable  results  for  physical 
and  flattening  tests.  Either  of  the 
following  is  an  acceptable  result: 

(1)  An  Elongation  of  at  least  40 
percent  for  a  2  inch  gauge  length  or  at 
least  20  percent  in  other  cases  and  yield 
strength  not  over  73  percent  of  tensile 
strength.  In  this  instance,  the  flattening 
test  is  not  required. 

(2)  An  elongation  of  at  least  20 
percent  for  a  2  inch  gauge  length  or  10 
percent  in  other  cases.  Flattening  is 
required  to  50  percent  of  the  original 
outside  diameter  without  cracking. 

(1)  Rejected  cylinders.  Reheat- 
treatment  is  authorized  for  rejected 
cylinders.  Subsequent  thereto, 
containers  must  pass  all  prescribed  tests 
to  be  acceptable.  Repair  of  welded 
seams  by  welding  prior  to  reheat- 
treatment  is  authorized. 

(m)  Marking.  Marking  on  each 
container  by  stamping  plainly  and 
permanently  are  only  authorized  where 
the  metal  is  at  least  0.09  inch  thick,  or 
on  a  metal  nameplate  permanently 
secured  to  the  container  by  means  other 
than  soft  solder,  or  by  means  that  would 
not  reduce  the  wall  thickness. 

§178.56    SpecMcatien  4B240ET  iMldad  or 
braasd  cyllndars. 

(a)  Type,  spinning  process,  size  and 
service  pressure.  A  DOT  4B240ET 
cylinder  is  a  brazed  type  cylinder  made 
from  electric  resistance  welded  tubing. 
The  maximiun  water  capacity  of  this 
cyUnder  is  12  pounds  or  333  cubic 
inches  and  the  service  must  be  240 
pounds  per  square  inch.  The  maximum 
outside  diameter  of  the  shell  must  be 
five  inches  and  maximiun  length  of  the 
shell  is  21  inches.  Cylinders  closed  in  , 
by  a  spinning  process  are  authorized. 

(b)  Steel.  OpBn-heaiih,  basic  oxygen, 
or  electric  steel  of  uniform  quaUty  must 
be  used.  Plain  carbon  steel  content  may 
not  exceed  the  foUowii^:  Carbon,  0.25; 
phosphorus,  0.045;  sulfur.  0.050.  The 
addition  of  other  elements  for  aIlo)ring 
effiect  is  prohibited. 

(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
finished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  surface 
finish  is  required.  Heads  may  be 
attached  to  shells  by  lap  brazing  or  may 
be  formed  integrally.  The  thickness  of 
the  bottom  of  cylinders  welded  or 
formed  by  spiiming  is.  under  no 
condition,  to  be  less  than  two  times  the 
minimiun  wall  thickness  of  the 


cylindrical  shell.  Such  bottom 
thicknesses  must  be  measured  within  an 
area  bounded  by  a  line  representing  the 
points  of  contact  between  the  cyUnder 
and  the  floor  when  the  cylinder  is  in  a 
vertical  position.  Seams  must  conform 
to  the  following: 

(1)  Qrcumferential  seams  must  be  by 
brazing  only.  Heads  must  be  attached  to 
shells  by  the  lap  brazing  method  and 
must  overlap  not  less  than  four  times 
the  wall  thickness.  Brazing  material 
must  have  a  melting  point  of  not  less 
than  1000°  F.  Heads  must  have  a  driving 
fit  with  the  shell  unless  the  shell  is 
crimped,  swedged,  or  curled  over  the 
skirt  or  fiange  of  the  head  and  be 
thoroughly  brazed  until  complete 
penetration  of  the  joint  by  the  brazing 
material  is  secured.  Brazed  joints  may 
be  repaired  by  brazing. 

(2)  Longitudinal  seams  in  shell  must 
be  by  electric  resistance  welded  joints 
only.  No  repairs  to  longitudinal  joints  is 
permitted. 

(3)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CGA  Pamphlet  C-3. 

(e)  Welding  or  brazing.  Only  the 
attachment,  by  welding  or  brazing,  to 
the  tops  and  bottoms  of  cylinders  of 
neckrings,  footrings,  handles,  bosses, 
pads,  and  valve  protection  rings  is 
authorized.  Provided  that  such 
attachments  and  the  portion  of  the 
container  to  which  they  are  attached  are 
made  of  weldable  steel,  the  carbon 
content  of  which  may  not  exceed  0.25 
percent. 

(0  Wall  thickness.  The  wall  stress 
must  be  at  least  two  times  the  service 
pressure  and  may  not  exceed  18,000 
pounds  per  square  inch.  The  minimum 
wall  thickness  is  0.044  inch..Calculation 
must  be  made  by  the  following  formula: 
S=[P(1.3D2+0.4d2)l/p2-d2) 
where: 

S=wall  stress  in  pounds  per  square  inch; 
P=2  times  service  pressure; 
D=outside  diameter  in  inches; 
d=inside  diameter  in  inches. 

(g)  Heat  treatment.  Heads  formed  by 
drawing  or  pressing  must  be  uniformly 
and  properly  heat  treated  prior  to  tests. 
Cylinders  with  integral  formed  heads  or 
bases  must  be  subjected  to  a 
normalizing  operation.  Normalizing  and 
brazing  operations  may  be  combined, 
provided  the  operation  is  carried  out  at 
a  temperature  in  excess  of  the  upper 
critical  temperature  of  the  steel. 

(h)  Openings  in  cylinders.  Openings  . 
in  cylinders  must  comply  with  the 
following: 

(1)  Each  opening  in  cylinders,  except 
those  for  safety  devices,  must  be 
provided  with  a  fitting,  boss,  or  pad, 
securely  attached  to  the  cylinder  by 


brazing  or  by  welding  or  by  threads.  A 
fitting,  boss,  or  pad  must  be  of  steel 
suitable  for  the  method  of  attachment 
employed,  and  which  need  not  be 
identified  or  verified  as  to  analysis, 
except  that  if  attachment  is  by  welding, 
carbon  content  may  not  exceed  0.25 
percent.  If  threads  are  used,  they  must 
comply  with  the  following: 

(i)  Threads  must  be  clean  cut,  even 
without  checks,  and  tapped  to  gauge. 

(ii)  Taper  threads  to  be  of  length  not 
less  than  as  specified  for  American 
Standard  taper  pipe  threads. 

(iii)  Straight  threads,  having  at  least  4 
engaged  threads,  to  have  tight  fit  and 
calculated  shear  styngth  at  least  10 
times  the  test  pressure  of  the  cylinder; 
gaskets  required,  adequate  to  prevent 


(2)  Closure  of  a  fitting,  boss,  or  pad 
must  be  adequate  to  prevent  leakage. 

(i)  Hydrostatic  test.  Each  cylinder 
must  successfoUy  withstand  a 
hydrostatic  test  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure.  If,  due  to  failure  of  the  test 
apparatus,  the  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressiure. 

(4)  Cylinders  must  be  tested  as 
follows: 

(i)  At  least  one  cylinder  selected  at 
random  out  of  each  lot  of  200  or  less 
must  be  tested  as  outlined  in  paragraphs 
(i)(l).  (i)(2),  and  (i)(3)  of  this  section  to 
at  least  two  times  service  pressure. 

(ii)  All  cylinders  not  tested  as 
outlined  in  paragraph  (i)(4)(i)  of  this 
section  must  be  examined  under 
pressure  of  at  least  two  times  service 
pressure  and  show  no  defect. 

(5)  Each  1000  cylinders  or  less 
successively  produced  each  day  must 
constitute  a  lot.  One  cylinder  must  be 
selected  from  each  lot  and 
hydrostatically  tested  to  destruction.  If 
this  cylinder  bursts  below  five  times  the 
service  pressure,  then  two  additional 
cylinders  must  be  selected  and 
subjected  to  this  test.  If  either  of  these 
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cylinders  liails  by  bursting  below  five 
times  the  service  pressure  then  the 
entire  lot  must  be  rejected.  All  cylinders 
constituting  a  lot  must  be  of  identical 
si28,  omstniction  heat-treatment,  finish, 
and  auality. 

(!)  r listening  test.  Following  the 
hydrostatic  test,  one  cylinder  taken  at 
random  out  of  each  lot  of  200  or  less, 
must  be  subjected  to  a  flattening  test  ' 
that  is  between  knife  edges,  wedge 
shaped,  60°  angle,  rounded  to  Viz  inch 
radius. 

(k)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  iiaduction  of  ared%f  material,  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  from  1  cylinder,  or  part 
thweof  heat-treated  as  required,  taken  at 
random  out  of  each  lot  of  200  or  less  in 
the  case  of  cyUnders  of  capacity  greater 
than  86  cubic  inches  and  out  of  each  lot 
of  500  or  less  for  cylinders  having  a 
capacity  of  86  cubic  inches  or  less. 

(2)  Specimens  must  conform  to  the 
following: 

(!)  A  gauge  length  of  8  inches  with  a 
width  not  over  IV^  inches,  a  gauge 
length  of  2  inches  with  a  width  not  over 
VA  inches,  or  a  gauge  length  at  least  24 
times  the  thickness  with  a  width  not 
over  6  times  the  thickness  is  authorized 
when  a  cylinder  wall  is  not  over  Vie 
inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(ill)  When  size  of  cylinder  does  not 
permit  securing  straight  specimens,  the 
specimens  may  be  taken  in  any  location 
or  direction  and  may  be  straightened  or 
flattened  cold  by  pressure  only,  not  by 
blows.  When  specimens  are  so  taken 
and  prepared,  the  inspector's  report 
must  show  in  connection  with  record  of 
physical  tests  detailed  information  in 
reaud  to  such  specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offiset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occifts  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 


gauge  length  under  appropriate  load  and 
adding  thereto  0.2  {>ercent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000,000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  0.2  percent  offset. 

(iii)  For  the  purpose  oistrain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  pounds  per  square  inch  and 
the  strain  indicator  reading  being  set  at 
the  calculated  corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  1/8  inch  per 
minute  during  yield  strength 
determination. 

(I)  Acceptable  results  for  physical  and 
flattening  tests.  Acceptable  results  for 
the  physical  and  flattening  tests  are  an 
elongation  of  at  least  40  percent  for  a  2 
inch  gauge  length  or  at  least  20  percent 
in  other  cases  and  a  yield  strength  not 
over  73  percent  of  tensile  strength.  In 
this  instance  the  flattening  test  is 
required,  without  cracking,  to  six  times 
the  wall  thickness  with  a  weld  90°  frt)m 
the  direction  of  the  applied  load.  Two 
rings  cut  from  the  ends  of  length  of  pipe 
used  in  production  of  a  lot  may  be  used 
for  the  flattening  test  provided  the  rings 
accompany  the  lot  which  they  represent 
in  all  thermal  processing  operations.  At 
least  one  of  the  rings  must  pass  the 
flattening  test. 

(m)  Leakage  test.  All  spun  cylinders 
and  plugged  cylinders  must  be  tested  for 
leakage  by  gas  or  air  pressure  after  the 
bottom  has  been  cleaned  and  is  free 
frt>m  all  moisture,  subject  to  the 
following  conditions: 

(1)  Pressure,  approximately  the  same 
as  but  no  less  than  service  pressure, 
must  be  applied  to  one  side  of  the 
finished  bottom  over  an  area  of  at  least 
Vi6  of  the  total  area  of  the  bottom  but 
not  less  than  V*  inch  in  diameter, 
including  the  closure,  for  at  least  1 
minute,  during  which  time  the  other 
side  of  the  bottom  exposed  to  pressure 
must  be  covered  with  water  and  closely 
examined  for  indications  of  leakage. 
Except  as  provided  in  paragraph  (n)  of 
this  section,  cylinders  which  are  leaking 
must  be  rejected. 

(2)  A  spun  cylinder  is  one  in  which 
an  end  closure  in  the  finished  cylinder 
has  been  welded  by  the  spinning 
process. 

(3)  A  plugged  cylinder  is  one  in 
which  a  permanent  closure  in  the 
bottom  of  a  finished  cylinder  has  been 
effected  by  a  plug. 

(4)  As  a  safety  precaution,  if  the 
manufacturer  elects  to  make  this  test 
before  the  hydrostatic  test,  he  should 
design  his  apparatus  so  that  the  pressure 
is  applied  to  the  smallest  area 


practicable,  around  the  point  of  closure, 
and  so  as  to  use  the  smallest  possible 
volume  of  air  or  gas. 

(n)  Refected  cylinders.  Repairs  of 
rejected  cylinders  is  authorized. 
Cylinders  that  are  leaking  must  be 
rejected,  except  that: 

(1)  Spun  cylinders  rejected  under  the 
provisions  of  paragraph  (m)  of  this 
section  may  be  removed  frt)m  the  spun 
cylinder  category  by  drilling  to  remove 
defective  material,  tapping,  and 
plugging. 

(2)  Brazed  joints  may  be  rebrazed. 

(3)  Subsequent  to  the  operations 
noted  in  paragraphs  (n)(l)  and  (n)(2)  of 
this  section,  acceptable  cylinders  must 
pass  all  prescribed  tests. 

(0)  Marking.  Markings  on  each 
cylinder  must  be  by  stamping  plainly 
and  permanently  on  shoulder,  top  head, 
neck  or  valve  protection  collar  which  is 
permanently  attached  to  the  cylinders 
and  forming  an  integral  part  thereof, 
provided  that  cylinders  not  less  than 
0.090  inch  thick  may  be  stamped  on  the 
side  wall  adjacent  to  top  head. 

S17&56    Specification  4AA4aoweMed 
steal  cylinders. 

(a)  Type,  size,  and  service  pressure.  A 
E)OT  4AA480  cylinder  is  a  welded  steel 
cylinder  having  a  water  capacity 
(nominal)  not  over  1,000  pounds  water 
capacity  and  a  service  pressure  of  480 
pounds  per  square  inch.  Closures 
welded  by  spinning  process  not 
permitted. 

(b)  Steel.  The  limiting  chemical 
composition  of  steel  authorized  by  this 
specification  must  be  as  shown  in  Table 
I  of  Appendix  A  to  this  part. 

(c)  Identification  of  material.  Material 
must  be  identihed  by  any  suitable 
method  except  that  plates  and  billets  for 
hotdrawn  cylinders  must  be  marked 
with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylindw  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
hnished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  surface 
hnish  is  required.  Exposed  bottom 
welds  on  cylinders  over  18  inches  long 
must  be  protected  by  footrings. 
Minimum  thickness  of  heads  and 
bottoms  may  not  be  less  than  90  percent 
of  the  required  thickness  of  the  side 
wall.  Seams  must  be  made  as  follows: 

(1)  Circumferential  seams  must  be 
welded.  Brazing  is  not  authorized. 

(2)  Longitudinal  seams  are  not 
permitted. 

(3)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CGA  Pamphlet  C-3. 


(e)  Welding.  Only  the  welding  of 
neckrings,  footrings,  bosses,  pads,  and 
valve  protection  rings  to  the  tops  and 
bottoms  of  cylinders  is  authorized. 
Provided  that  such  attachments  are 
made  of  weldable  steel,  the  carbon 
content  of  which  does  not  exceed  0.25 
percent. 

(f)  Wall  thickness.  The  wall  thickness 
of  the  cylinder  must  ccmform  to  the 
following: 

(1)  For  cylinders  with  an  outside 
diameter  over  5  inches,  the  minimum 
wall  thickness  is  0.078  inch.  In  any 
case,  the  minimum  wall  thickness  must 
be  such  that  the  calculated  wall  stress 
at  the  minimum  test  pressure  (in 
paragraph  (i)  of  this  section)  may  not 
exceed  the  lesser  value  of  either  of  the 
following: 

(i)  One-half  of  the  minimum  tensile 
strength  of  the  material  determined  as 
required  in  paragraph  (j)  of  this  section; 
or 

(ii)  35.000  pounds  per  square  inch. 

(2)  Calculation  must  be  made  by  the 
formula: 
S=[P(1.3D2+0.4d2)l/(D2  -  d2) 

Where: 

S=wall  stress  in  pounds  per  square  inch; 

P=minimum  test  pressure  prescribed  for 

water  jacket  test; 
D=outside  diameter  in  inches; 
d=inside  diameter  in  inches. 

(3)  The  ratio  of  tangential  length  to 
outside  diameter  may  not  exceed  4.0  for 
cylinders  with  a  wall  thickness  less  than 
0.100  inch. 

(g)  Heat  treatment.  Each  cylinder 
must  be  uniformly  and  properly  heat 
treated  prior  to  tests.  Any  suitable  heat 
treatment  in  excess  of  1100*  F  is 
authorized  except  that  liquid  quMiching 
is  not  permitted.  Heat  treatment  must  be 
accomplished  after  all  forming  and 
welding  operations.  Heat  treatment  is 
not  required  after  welding  weldable  low 
carbon  parts  to  attachments  of  similar 
material  which  have  been  previously 
welded  to  the  top  or  bottom  of  cylinders 
and  properly  heat  treated,  provided 
such  subsequent  welding  does  not 
produce  a  temperature  in  excess  of  400° 
F.,  in  any  part  of  the  top  or  bottom 
material. 

(h)  Openings  in  cylinders.  Openings 
in  cylinders  must  conform  to  the 
following: 

(1)  All  openings  must  be  in  the  heads 
or  bases. 

(2)  Each  opening  in  the  cylinder, 
except  those  for  saifety  devices,  must  be 
provided  with  a  fitting  boss,  or  pad. 
securely  attached  to  the  cylinder  by 
welding  or  by  threads.  If  threads  are 
used  they  must  comply  with  the 
following: 

(i)  Threads  must  be  clean-cut.  even 
without  checks  and  cut  to  gauge. 


(ii)  Taper  threads  to  be  of  length  not 
less  than  as  specified  for  American 
Standard  taper  pipe  threads. 

(iii)  Straight  threads  having  at  least  6 
engaged  threads,  must  have  a  tight  fit 
and  a  calculated  shear  strength  at  least 
10  times  the  test  pressure  of  the 
cyUnder.  Gaskets,  adequate  to  prevent 
leakage,  are  required. 

(3)  Closure  Ota  fitting,  boss  or  pad 
must  be  adequate  to  prevent  leakage. 

(i)  Hydrostatic  test.  Each  cylinder 
must  successfully  withstand  a 
hydrostatic  test  as  follows: 

(1)  The  test  must  be  by  water  jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  p>ercent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  or  sufficiently  longer  to 
assure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  before  the  official  test 
may  not  exceed  90  percent  of  the  test 
pressure.  If,  due  to  failure  of  test 
apparatus,  the  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  the  total 
volumetric  expansion  at  test  pressure. 

(4)  Cylinders  must  be  tested  as 
follows: 

(i)  At  least  one  cylinder  selected  at 
random  out  of  each  lot  of  200  or  less 
must  be  tested  as  described  in 
paragraphs  (iKl).  (i)(2),  and  (i)(3)  of  this 
section,  to  at  least  two  times  service 
pressure.  If  a  selected  cylinder  fails, 
then  two  additional  specimens  must  be 
selected  at  random  frt)m  the  same  lot 
and  subjected  to  the  prescribed  test.  If 
either  of  these  fails  the  test,  then  each 
cylinder  in  that  lot  must  be  so  tested; 
and 

(ii)  Each  cylinder  not  tested  as 
prescribed  in  paragraph  (i)(4)(i)  of  this 
section  must  be  examined  under 
pressure  of  at  least  two  times  service 
pressure  and  must  show  no  defect.  A 
cylinder  showing  a  defect  must  be 
rejected  unless  it  may  be  requalified 
under  paragraph  (m)  of  this  section. 

(j)  physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material,  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  from  one  cylinder  having 
passed  the  hydrostatic  test,  or  part 
thereof  heat-treated  as  required,  taken  at 
random  out  of  each  lot  of  200  or  less. 


(2)  Specimens  must  conform  to  the 
following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  not  over  Vh  inches,  a  gauge 
length  of  2  inches  with  a  width  not  over 
1 V2  inches,  or  a  gauge  length  at  least  24 
times  the  thickness  with  a  width  not 
over  6  times  thickness  is  authorized 
when  the  cylinder  wall  is  not  over  Vie 
inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  cylinder  does  not 
permit  securing  straight  specimens,  the 
specimens  may  be  taken  in  any  location 
or  direction  and  may  be  straightened  or 
flattened  cold,  by  pressure  only,  not  by 
blows.  When  specimens  are  so  taken 
and  prepared,  the  inspector's  report 
must  show  in  connection  with  record  of 
physical  tests  detailed  information  in 
regard  to  such  specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

0)  The  yield  strength  must  be 
determined  by  either  the  "offeet" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load"),  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000,000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  0.2  percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  reference 
must  be  set  while  the  specimen  is  under 
a  stress  of  12,000  pounds  per  square 
inch  and  the  strain  indicator  reading 
being  set  at  the  calculated 
corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  V«  inch  per 
minute  during  yield  strength 
determination. 

(k)  Elongation.  Physical  test 
specimens  must  show  at  least  a  40 
percent  elongation  for  2-inch  gauge 
lengths  or  af  least  a  20  percent 
elongation  in  other  cases.  Except  that 
these  elongation  percentages  may  be 
reduced  numerically  by  2  for  2-inch 
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specimens  and  by  1  in  other  cases  for 
mch  7,500  pounds  per  square  inch 
increment  of  tensile  strength  above 
50.000  pounds  per  square  inch  to  a 
maximum  of  four  such  increments. 
(1)  Tests  of  welds.  Welds  must  be 
tested  as  follows: 

(1)  Tensile  test.  A  specimen  must  be 
cut  from  one  cylinder  of  each  lot  of  200 
or  less,  or  a  welded  test  plate.  The 
welded  test  plate  must  be  of  one  of  the 
heats  in  the  lot  of  200  or  less  which  it 
represents,  in  the  same  condition  and 
approximately  the  same  thickness  as  the 
cylinder  wall  except  that  it  may  not  be 
of  a  lesser  thickness  than  that  required 
for  a  quarter  size  Charpy  impact 
specimen.  The  weld  must  be  made  by 
the  same  procedures  and  subjected  to 
the  same  heat  treatment  as  the  major 
weld  on  the  cylinder.  The  specimens 
must  be  taken  across  the  major  seam 
and  must  be  prepared  and  tested  in 
acomlance  with  and  must  meet  the 
requiremmts  of  CXiA  Pamphlet  C-3. 
Should  this  specimen  fail  to  meet  the 
requirements,  specimens  may  be  taken 
from  two  additional  cylinders  or  welded 
test  plates  from  the  same  lot  and  tested. 
If  either  of  the  latter  specimens  fail  to 
meet  the  requirements,  the  entire  lot 
represented  must  be  rejected. 

(2)  Guided  bend  test.  A  root  bend  test 
specimen  must  be  cut  from  the  cylinder 
or  a  welded  test  plate,  used  for  the 
tensile  test  specified  in  paragraph  (1)(1) 
of  this  section.  Specimens  must  be  taken 
from  across  the  major  seam  and  must  be 
prepared  and  tested  in  accordance  with 
and  must  meet  the  requirements  of  CGA 
Pamphlet  C-3. 

(3)  Alternate  guided-bend  test.  This 
test  may  be  used  and  must  be  as 
required  by  CGA  Pamphlet  C-3.  The 
specimen  must  be  bent  until  the 
elongation  at  the  outer  surface,  adjacent 
to  the  root  of  the  weld,  between  the 
lightly  scribed  gage  lines-a  to  b,  is  at 
least  20  percent,  except  that  this 
percentage  may  be  reduced  for  steels 
having  a  tensile  strength  in  excess  of 
50,000  pounds  per  square  inch,  as 
provided  in  paragraph  (k)  of  this 
section. 

(m)  Rejected  cylinders.  Reheat 
treatment  of  rejected  cylinders  is 
authorized.  Subsequent  thereto, 
cylinders  must  pass  all  prescribed  tests 
to  be  acceptable.  Repair  of  welded 
seams  by  welding  is  authorized. 

(n)  Markings.  Markings  must  be 
stamped  plainly  and  permanently  in 
one  of  the  following  locations  on  the 
cylinder: 

(1)  On  shoulders  and  top  heads  not 
less  than  0.087  inch  thick. 

(2)  On  neck,  valve  boss,  valve 
protection  sleeve,  or  similar  part 


permanently  attached  to  lop  end  of 
cylinder. 

(3)  On  a  plate  attached  to  the  top  of 
the  cylinder  or  permanent  part  thereof: 
sufficient  space  must  be  left  on  the  plate 
to  provide  for  stamping  at  least  six  retest 
dates:  the  plate  must  be  at  least  Via  inch 
thick  and  must  be  attached  by  welding 
or  by  brazing  at  a  temperature  of  at  least 
1100°  F,  throughout  all  edges  of  the 
plate. 

(4)  Variations  in  location  of  markings 
authorized  only  when  necessitated  by 
lack  of  space. 

§17&57    Specification  4L  welded  insulatod 
cylinders. 

(a)  Type,  size,  service  pressure,  and 
design  service  temperature.  A  EXDT  4L 
cylinder  is  a  fusion  welded  insulated 
cylinder  with  a  water  capacity 
(nominal)  not  over  1,000  pounds  water 
capacity  and  a  service  pressure  of  at 
least  40  but  not  greater  than  500  pounds 
per  square  inch  conforming  to  the 
following  requirements: 

(1)  For  liquefied  hydrogen  service,  the 
cylinders  must  be  designed  to  stand  on 
end,  with  the  axis  of  the  cylindrical 
portion  vertical. 

(2)  The  design  service  temperature  is 
the  coldest  temperature  for  which  a 
cylinder  is  suitable.  The  required  design 
service  temperatures  for  each  cryogenic 
liquid  is  as  follows: 


Cryogenic  liquid 


Argon  

Helium 

Hydrogen 

Neon  

Nitrogen  .. 
Oxygen  ... 


Design  service  temperature 


Minus  320°  F  or  colder. 
Minus  452°  F  or  colder. 
Minus  423°  F  or  colder. 
Minus  411°  F  or  colder. 
Minus  320°  F  or  colder. 
Minus  320°  F  or  colder. 


(b)  Material.  Material  use  in  the 
construction  of  this  specification  must 
conform  to  the  following: 

(1)  Inner  containment  vessel 
(cylinder).  Designations  and  limiting 
chemical  compositions  of  steel 
authorized  by  this  specification  must  be 
as  shown  in  Table  1  in  paragraph  (o)  of 
this  section. 

(2)  Outer  jacket.  Steel  or  aluminum 
may  be  used  subject  to  the  requirements 
of  paragraph  (o)(2)  of  this  section. 

(c)  Identification  of  material.  Material 
must  be  identified  by  any  suitable 
method. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart  and  to  the 
following  requirements: 

(1)  No  defect  is  permitted  that  is 
likely  to  weaken  the  finished  cylinder 
appreciably.  A  reasonably  smooth  and 
uniform  surface  fmish  is  required.  The 


shell  portion  must  be  a  reasonably  true 
cylinder. 

(2)  The  heads  must  be  seamless, 
concave  side  to  the  pressure, 
hemispherical  or  ellipsoidal  in  shape 
with  the  major  diameter  not  more  than 
twice  the  minor  diameter.  Minimum 
thickness  of  heads  may  not  be  less  than 
90  percent  of  the  required  thickness  of 
the  sidewall.  The  heads  must  be 
reasonably  true  to  shape,  have  no  abrupt 
shape  changes,  and  the  skirts  must  be 
reasonably  true  to  round. 

(3)  The  surfiace  of  the  cylinder  must 
be  insulated.  The  insulating  material 
must  be  fire  resistant.  The  insulation  on 
non-evacuated  jackets  must  be  covered 
with  a  steel  jacket  not  less  than  0.060- 
inch  thick  or  an  aluminum  jacket  not 
less  than  0.070  inch  thick,  so 
constructed  that  moisture  cannot  come 
in  contact  with  the  insulating  material. 
If  a  vacuum  is  maintained  in  the 
insulation  space,  the  evacuated  jacket 
must  be  designed  for  a  minimum 
collapsing  pressure  of  30  psi  differential 
whether  made  of  steel  or  aluminum. 
The  construction  must  be  such  that  the 
total  heat  transfer,  frtim  the  atmosphere 
at  ambient  temperature  to  the  contents 
of  the  cylinder,  will  not  exceed  0.0005 
Btu  per  hour,  per  Fahrenheit  degree 
differential  in  temperature,  per  pound  of 
water  capacity  of  the  cylinder.  For 
hydrogen,  cryogenic  liquid  service,  the 
total  heat  transfer,  with  a  temperature 
differential  of  520  Fahrenheit  degrees, 
may  not  exceed  that  required  to  vent  30 
SCF  of  hydrogen  gas  per  hour. 

(4)  For  a  cylinder  having  a  design 
service  temperature  colder  than  minus 
320**  F,  a  calculation  of  the  maximum 
weight  of  contents  must  be  made  and 
that  weight  must  be  marked  on  the 
cylinder  as  prescribed  in  §  178.35. 

(5)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CGA  Pamphlet  C-3.  In  addition,  an 
impact  test  of  the  weld  must  be 
performed  in  accordance  with 
paragraph  (1)  of  this  section  as  part  of 
the  qualification  of  each  welding 
preceding  and  operator. 

(e)  We/d/ng..  Welding  of  the  cylinder 
must  be  as  follows: 

(1)  All  seams  of  the  cylinder  must  be 
fusion  welded.  A  means  mustbe 
provided  for  accomplishing  complete 
penetration  of  the  joint.  Only  butt  or 
joggle  butt  joints  for  the  cylinder  seams 
are  authorized.  All  joints  in  the  cylinder 
must  have  reasonably  true  alignment. 

{2]  All  attachments  to  the  sidewalls 
and  heads  of  the  cylinder  must  be  by 
fusion  welding  and  must  be  of  a 
weldable  material  complying  with  the 
impact  requirements  of  paragraph  (1)  of 
this  section. 


(3)  For  welding  the  cyUnder,  each 
procedure  and  operator  must  be 
qualified  in  accordance  with  the 
sections  of  CGA  Pamphlet  C-3  that 
apply.  In  addition,  impact  tests  of  the 
weld  must  be  performed  in  accordance 
with  paragraph  (1)  of  this  section  as  part 
of  the  qualification  of  each  welding 
procediue  and  operator. 
"  (4)  Brazing,  soldering  and  threading 
are  permitted  only  for  joints  not  made 
directly  to  the  cylinder  body.  Threads 
must  comply  with  the  requirements  of 
paragraph.(h)  of  this  section. 

(f)  Wall  thickness.  The  minimum  wall 
thickness  of  the  cylinder  must  be  such 
that  the  calculated  wall  stress  at  the 
minimum  required  test  pressure  may 
not  exceed  the  least  value  of  the 
following: 

(1)  45.000  pounds  per  square  inch. 

(2)  One-half  of  the  minimum  tensile 
strength  across  the  welded  seam 
determined  in  paragraph  (1)  of  this 
section. 

(3)  One-half  of  the  minimum  tensile 
strength  of  the  base  metal  determined  as 
required  in  paragraph  (j)  of  this  section. 

(4)  The  yield  strength  of  the  base 
metal  determined  as  required  in 
paragraph  (1)  of  this  section. 

(sfpurther  provided  that  wall  stress 
for  cylinders  having  longitudinal  seams 
may  not  exceed  85  percent  of  the  value 
in  paragraph  (f)(4)  of  this  section, 
whichever  applies. 

(6)  Calculation  must  be  made  by  the 
following  formula: 
S=lP(1.3D2+0.4d2)l/(D2-d2) 

where: 

S=Wall  stress  in  pounds  per  square 

inch; 
P=Minimum  test  pressure  prescribed  for 
pressure  test  in  pounds  per  square 
inch; 
D=Outside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(g)  Heat  treatment.  Heat  treatment  is 
not  permitted. 

(h)  Openings  in  cylinder.  Openings  in 
cylinders  must  conform  to  the 
following: 

(1)  Openings  are  permitted  in  heads 
only.  They  must  be  circular  and  may  not 
exceed  3  inches  in  diameter  or  one  third 
of  the  cylinder  diameter,  whichever  is 
less.  Each  opening  in  the  cylinder  must 
be  provided  with  a  fitting,  boss  or  pad, 
either  integral  with,  or  securely  attached 
to,  the  cylinder  body  by  fusion  welding. 
Attachments  to  a  fitting,  boss  or  pad 
may  be  made  by  welding,  brazing, 
mechanical  attachment,  or  threading. 

(2)  Threads  must  comply  with  the 
following: 

(i)  Threads  must  be  clean-cut,  even, 
without  checks  and  cut  to  gauge. 

(ii)  Taper  threads  to  be  of  a  length  not 
less  than  that  specified  for  MPT. 


(iii)  Straight  threads  must  have  at 
least  4  engaged  threads,  tight  fit  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  cylinder. 
Gaskets,  which  prevent  leakage  and  are 
inert  to  the  hazardous  material,  are 
required. 

.  U)  Pressure  test.  Each  cylinder,  before 
insulating  and  jacketing,  must  be 
examined  under  a  pressure  of  at  least  2 
times  the  service  pressure  maintained 
for  at  least  30  seconds  without  evidence 
of  leakage,  visible  distortion  or  other 
defect.  The  pressure  gauge  must  permit 
reading  to  an  accuracy  of  1  percent. 

(j)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  and 
elongation  as  follows: 

(IjThe  test  is  required  on  2 
specimens  selected  from  material  of 
each  heat  and  in  the  same  condition  as 
that  in  the  completed  cylinder. 

(2)  Specimens  must  conform  to  the 
following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  not  over  IV2  inches,  a  gauge 
length  of  2  inches  with  width  not  over 
1 V2  inches,  or  a  gauge  length  at  least  24 
times  thickness  with  a  width  not  over  6 
times  thickness  (authorized  when 
cylinder  wall  is  not  over  Vte  inch  thick). 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  one  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  the  cylinder  does 
not  permit  securing  straight  specimens, 
the  specimens  may  be  taken  in  any 
location  or  direction  and  may  be 
straightened  or  flattened  cold  by 
pressure  only,  not  by  blows.  When 
specimens  are  so  taken  and  prepared, 
the  inspector's  report  must  show  in 
connection  with  record  of  physical  tests 
detailed  information  in  regard  to  such 
specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 

apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load"),  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  expansion  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 


must  be  based  on  the  elastic  modulus  of 
the  material  used.  In  the  event  of 
controversy,  the  entire  stress-strain 
diagram  must  be  plotted  and  the  yield 
strength  determined  from  the  0.2 
percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  reference 
must  be  set  while  the  specimen  is  under 
a  stress  of  12,000  pounds  per  square 
inch  and  the  strain  indicator  reading 
being  set  at  the  calculated 
corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Vb  inch  per 
minute  during  yield  strength 
determination. 

(k)  Acceptable  results  for  physical 
tests.  Physical  properties  must  meet  the 
limits  specified  in  paragraph  (oHl). 
Table  1,  for  the  particular  steel  in  the 
annealed  condition.  The  specimens 
must  show  at  least  a  20  percent 
elongation  for  a  2-inch  gage  length. 
Except  that  the  percentage  may  be 
reduced  numerically  by  2  for  each  7,500 
pounds  per  square  inch  increment  of 
tensile  strength  above  100,000  pounds 
per  square  inch  to  a  maximum  of  5  such 
increments.  Yield  strength  and  tensile 
strength  must  meet  the  requirements  of 
paragraph  (o)(l).  Table  1,  of  this  section. 

(1)  Tests  of  welds.  Welds  must  be 
tested  as  follows: 

(1)  Tensile  test.  A  specimen  must  be 
cut  from  one  cylinder  of  each  lot  of  200 
or  less,  or  welded  test  plate.  The  welded 
test  plate  must  be  of  one  of  the  heats  in 
the  lot  of  200  or  less  which  it  represents, 
in  the  same  condition  and 
approximately  the  same  thickness  as  the 
cylinder  wall  except  that  it  may  not  of 

a  lesser  thickness  than  that  required  for 
a  quarter  size  Charpy  impact  specimen. 
The  weld  must  be  made  by  the  same 
procedures  and  subjected  to  the  same 
heat  treatment  as  the  major  weld  on  the 
cylinder.  The  specimen  must  be  taken 
across  the  major  seam  and  must  be 
prepared  and  tested  in  accordance  with 
and  must  meet  the  requirements  of  CGA 
Pamphlet  C-3.  Should  this  specimen 
fail  to  meet  the  requirements,  specimens 
may  be  taken  from  two  additional 
cylinders  or  welded  test  plates  from  the 
same  lot  and  tested.  If  either  of  the  latter 
specimens  fails  to  meet  the 
requirements,  the  entire  lot  represented 
must  be  rejected. 

(2)  Guided  bend  test.  A  "roof  bend 
test  specimen  must  be  cut  from  the 
cylinder  or  welded  test  plate,  used  for 
the  tensile  test  specified  in  paragraph 
(l)(l)  of  this  section  and  from  any  other 
seam  or  equivalent  welded  test  plate  if 
the  seam  is  welded  by  a  pro<^;edure 
different  from  that  used  for  the  major 
seam.  Specimens  must  be  taken  across 
the  particular  seam  being  tested  and 
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must  be  prepared  and  tested  in 
accordance  with  and  must  meet  the 
requirements  of  CGA  Pamphlet  C-3. 

(3)  Alternate  guided-bend  test.  This 
test  may  be  used  and  must  be  as 
specified  in  CGA  Pamphlet  C-3.  The 
specimen  must  be  bent  until  the 
elongation  at  the  outer  surface,  adjacent 
to  the  root  of  the  weld,  between  the 
lightly  scribed  gage  lines-a  to  b,  is  at 
least  20  percent,  except  that  this 
percentage  may  be  reduced  for  steels 
having  a  tensile  strength  in  excess  of 
100,000  pounds  per  square  inch,  as 
provided  in  paragraph  (c)  of  this 
section. 

(4)  ImpfKt  tests.  One  set  of  three 
impact  test  specimens  (for  each  test) 
must  be  prepared  and  tested  for 
determining  the  impact  properties  of  the 
deposited  weld  metal — 

(i)  As  part  of  the  qualiBcation  of  the 
welding  procedure. 

(ii)  As  part  of  the  qualiHcation  of  the 
operators. 

(iii)  For  each  "heat"  of  welding  rodor 
wire  used. 

(iv)  For  each  1,000  feet  of  weld  made 
with  the  same  heat  of  welding  rod  or 
wire. 

(v)  All  impact  test  specimens  must  be 
of  the  Charpy  type,  keyhole  or  milled  U- 
notch,  and  must  conform  in  all  respects 
to  Figure  3  of  ASTM  E-23-60T.  Each  set 
of  impact  specimens  must  be  taken 
across  the  weld  and  have  the  notch 
located  in  the  weld  metal.  When  the 
cylinder  material  thickness  is  2.5  mm  or 
thicker,  impact  specimens  must  be  cut 
from  a  cylinder  or  welded  test  plate 
used  for  the  tensile  or  bend  test 
specimens.  The  dimension  along  the 
axis  of  the  notch  must  be  reduced  to  the 
largest  possible  of  10  mm,  7.5  mm,  5 
mm  ci  2.5  mm,  depending  upon 
cylinder  thickness.  When  the  material 
in  the  cylinder  or  welded  test  plate  is 
not  of  sufficient  thickness  to  prepare  2.5 
mm  impact  test  specimens,  2.5  mm 
specimens  must  be  prepared  from  a 
welded  test  plate  made  from  Vs  inch 


thick  material  meeting  the  requirements 
specified  in  paragraph  (o)(l),  Table  1,  of 
this  section  and  having  a  carbon 
analysis  of  .05  minimum,  but  not 
necessarily  from  one  of  the  heats  used 
in  the  lot  of  cylinders.  The  test  piece 
must  be  welded  by  the  same  welding 
procedure  as  used  on  the  particular 
cylinder  seam  being  qualified  and  must 
be  subjected  to  the  same  heat  treatment. 

(vi)  Impact  test  specimens  must  be 
cooled  to  the  design  service 
temperature.  The  apparatus  for  testing 
the  specimens  must  conform  to  the 
requirements  of  ASTM  Standard  E-23- 
60T.  The  test  piece,  as  well  as  the 
handling  tongs,  must  be  cooled  for  a 
length  of  time  sufficient  to  reach  the 
service  temperature.  The  temperature  of 
the  cooling  device  must  be  maintained 
within  a  range  of  plus  or  minus  3°  F. 
The  specimen  must  be  quickly 
transferred  from  the  cooling  device  to 
the  anvil  of  the  testing  machine  and 
broken  within  a  time  lapse  of  not  more 
than  six  seconds. 

(vii)  The  impact  properties  of  each  set 
of  impact  specimens  may  not  be  less 
than  the  values  in  the  following  table: 


Minimum 

Minimum 

Size  of  speci- 
men 

impact 
value  re- 
quired for 
avg.  of  each 
set  of  three 

impact 
value  per- 
mitted on 
one  only  of 

a  set  of 

specimens 
{tt.-lb.) 

three 
(ft.-  lb.) 

10  mmx10  mm  . 

15 

10 

10  mmx7.5  mm 

12.5 

8.5 

lOmmxS  mm  ... 

10 

7.0 

10  mmx2.5  mm 

5 

3.5 

(viii)  When  the  average  value  of  the 
three  specimens  equals  or  exceeds  the 
minimum  value  permitted  for  a  single 
specimen  and  the  value  for  more  than 
one  specimen  is  below  the  required 
average  value,  or  when  the  value  for  one 
specimen  is  below  the  minimum  value 
permitted  for  a  single  specimen,  a  retest 

Table  1  .—Authorized  Materials 


of  three  additional  specimens  must  be 
made.  The  value  of  each  of  these  retest 
specimens  must  equal  or  exceed  the 
required  average  value.  When  an  erratic 
result  is  caused  by  a  defective  specimen, 
or  there  is  uncertainty  in  test  procedure, 
a  retest  is  authorized. 

(m)  Radiographic  examination. 
Cylinders  must  be  subject  to  a 
radiographic  examination  as  follows: 

(1)  The  techniques  and  acceptability 
of  radiographic  inspection  must 
conform  to  the  standards  set  forth  in 
CGA  Pamphlet  C^3. 

(2)  One  finished  longitudinal  seam 
must  be  selected  at  random  hvm  each 
lot  of  100  or  less  successively  produced 
and  be  radiographed  throughout  its 
entire  length.  Should  the  radiographic 
examination  fail  to  meet  the 
requirements  of  paragraph  (m)(l)  of  this 
section,  two  additional  seams  of  the 
same  lot  must  be  examined,  and  if  either 
of  these  fail  to  meet  the  requirements  of 
(m)(l)  of  this  section,  only  those  passing 
are  acceptable. 

(n)  Rejected  cylinders.  Reheat 
treatment  of  rejected  cylinders  is 
authorized.  Subsequent  thereto, 
cylinders  must  pass  all  prescribed  tests 
to  be  acceptable.  Welds  may  be  repaired 
by  suitable  methods  of  fusion  welding. 

(0)  Authorized  materials  of 
construction.  Authorized  materials  of 
construction  are  as  follows: 

(1)  Inner  containment  vessel 
(cylinder).  Electric  furnace  steel  of 
uniform  quality  must  be  used.  Chemical 
analysis  must  conform  to  ASTM  A240, 
Type  304  Stainless  Steel.  A  heat  of  steel 
made  under  Table  1  and  Table  2  of  this 
paragraph  (o)(l)  is  acceptable,  even 
though  its  check  chemical  analysis  is 
slightly  out  of  the  specified  range,  if  it 
is  satisfactory  in  all  other  respects, 
provided  the  tolerances  shown  in  Table 
3  of  this  paragraph  (o)(l)  are  not 
exceeded.  The  following  chemical 
analyses  and  physical  properties  are 
authorized: 


Designation 


Cartxxi" 

Manganese _ 

Phosphonjs „ 

Sulphur ; „ 

S«con 

I«cfcei 

Chromium 

Molybdenum 

Titanium 

Cdumbium 

■  The  cartxm  analysis  must  be  reported  to  the  nearest  hundredth  of  one  percent. 


Chemical 
analysis,  lim- 
its in  percent 


0.08  max. 
2.00  max. 
0.045  max. 
0.030  max. 
1.00  max. 
8.00-10.50 
18.00-20.00 
None. 
None. 
None. 


Table  2.— Physical  Properties 


Tensile  strength.  p.s.i.  (minimum)  

Yield  strength.  p.s.i.  (minimum) v 

Elongatton  in  2  inches  (minimum)  percent 

Elongaiion  other  pemfiissibte  gauge  lengths  (minimum)  percent 

Table  3.— Check  Analyse  Tolerances 


Physical 
properties 
(annealed) 


75.000 

30.000 

30.0 

15.0 


Elements 


Cartwn 

Manganese  ... 
Pttosptwnis  * 


Sutphur 
SiKcon  .. 
Nickel  -. 


Ctwomium 


LimM  or  spedlied  range  (percent) 


To  0.030,  ind 

Over  0.30  to  0.20.  ind  ... 

Te  1.00  ind 

Over  1.00  to  3.00,  md  ... 

To  0.040,  ind 

Over  0.040  to  0.020  iad 

To  .40  md 

To  1.00.  ind 

Over  5.t0  to  10.00,  ind  . 
Over  10.00  to  20.00.  ind 
Over  15.00  to  20.00.  ind 


Tolerance 

over  the 

maximum 

limit  or  under 

tlw  mirwnum 

kmil 


0.005 
0.01 
.03 
0.04 
0.006 
0.010 
0.005 
0.06 
0.10 
0.16 
0.20 


1  Raphoaplwrized  steels  not  sebied  to  check  analysis  tor  phosphonis. 


(2)  Outer  jacket,  (i)  Nonflammable 
cryogenic  liquids.  Cylinders  intended 
for  use  in  the  transportaticm  of 
nonflammable  cryogenic  liquid  must 
have  an  outer  jacket  made  of  steel  or 
aluminum. 

(ii)  Flanun^le  cryogenic  liquids. 
Cylinders  intended  for  use  in  the 
transportation  of  flammable  cryogenic 
liquid  must  Itave  an  outer  jacket  made 
of  steel. 

(p)  Markings.  (1)  Markings  must  be 
stamped  plainly  and  permanently  on 
shoulder  or  top  head  of  jacket  or  on  a 
permanently  attached  plate  or  head 
protective  ring. 

(2)  The  letters  "ST",  followed  by  the 
design  service  temperattue  (for  example. 
ST-423F),  must  be  marked  on  cyUnders 
having  a  design  service  temperature  of 
colder  than  minus  320°  F  only.  Location 
to  be  just  below  the  DOT  mark. 

(3)  The  maximum  weight  of  contents, 
in  pounds  (for  example,  "Max.  Content 
51  #"),  must  be  marked  on  cylinders 
having  a  design  service  temperature 


colder  than  minus  320*  F  only.  Location 
to  be  near  symbol. 

(4)  Special  orientation  instructions 
must  be  marked  on  the  cylinder  (for 
example,  THIS  END  UP),  if  the  cylinder 
is  useid  in  an  orientation  other  than 
vertical  with  openings  at  the  top  of  Xhe 
cylinder. 

(5)  If  the  jacket  of  the  cylinder  is 
constructed  of  aluminum,  the  letters 
"AL"  must  be  marked  after  the  service 
pressure  marking.  Example:  DOT-4L150 

AL. 

(6)  Except  for  serial  number  and 
jacket  material  designation,  each 
marking  prescribed  in  this  paragraph  (p) 
must  be  duplicated  on  each  cylinder  by 
any  suitable  means. 

(q)  Inspector's  report.  In  addition  to 
the  information  required  by  §  178.35. 
the  inspector's  reports  must  contain 
information  on: 

(1)  The  jacket  material  and  insulation 

type; 

(2)  The  design  service  temperature  (" 

F):  and 

Table  1  .—Authorized  Materials 


(3)  The  impact  test  results,  on  a  lot 
basis. 

§178.5S    SpecWcatton  40A  weldsd  alael 
cynnaere  (Or  ■rcfvi  t^m. 

(a)  Type,  size,  and  service  pressure.  A 
DOT  4DA  is  a  %velded  steel  sphere  (two 
seamless  hemispheres)  or  a 
circumferentially  welded  cylinder  (two 
seamless  drawn  shells)  with  a  water 
capacity  not  over  100  pounds  and  a 
service  pressure  of  at  least  500  but  not 
over  900  pounds  per  square  inch. 

(b)  Steel.  Open-hearth  or  ele<:tric  steel 
of  uniform  quality  must  be  used  A  heat 
of  steel  made  under  Table  1  of  this 
paragraph  (b),  check  chemical  analysis 
of  which  is  slightly  out  of  the  spe«  ified 
range,  is  acceptable,  if  satisfactory  in  all 
other  respects,  provided  the  lolenin(  es 
shown  in  Table  2  of  this  paragraph  (h) 
are  not  exceeded  except  as  approved  by 
the  Associate  Administrator  The 
following  chemical  analyses  are 
authorized: 


4130 


Carbon 

Manganese.. 
Phosphorus  . 

Sulfur 

SiNcon 

Chromium  .... 
Molybdenum 


Percent 


0.28/0.33 

040/0  60 
0,040  max 
0  040  max. 
0  15/0  35 

oao'vio 

0.15«.25. 
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Element 


Cmbon 


rniMpnOniS 
SuMwr 

Ctwomiufn 

iiiih  J,  ,1,  11,   —I 

iMoiyiiaBiiuni . 


Limit  or  maximum  specified 
(percent) 

Tolerance  (percent)  over 

ttra  maximum  limit  or 
under  ttie  minimum  limit 

Under  mint- 
mum  limit 

Over  maxi- 
mum Kmit 

Over  0.15  to  0.40  ind  

.03 
.03 

04 

To  0.60  ind  

03 

AH  ranges  ~ 

.01 

AH  ranges 

M 
.05 
.03 
.05 
.01 
.02 

01 

To  0.30  md  ™ „ 

Over  0.30  to  1.00  ind  

.03 
.05 

To  0.90  ind  

.03 

Over  0.90  to  2.10  ind  

05 

To  020  ind  

01 

Over  0.20  to  0.40,  ind  

.02 

'  Rephosphorized  steels  not  subjed  to  check  analysis  for  phosphorus. 


(c)  Identification  of  material. 
Materials  must  be  identified  by  any 
suitable  method  except  that  plates  and 
billets  for  hot-drawn  containers  must  be 
marked  with  the  heat  nimiber. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  in  accordance  with  the 
following  requirements: 

(1)  By  best  appliances  and  methods. 
No  defect  is  acceptable  that  is  likely  to 
weaken  the  finished  container 
appreciably.  A  reasonably  smooth  and 
unificKm  stuface  finish  is  required.  No 
abrupt  change  in  wall  thickness  is 
permitted.  Welding  procedures  and 
op«ratOTS  must  be  qualified  in 
accordance  with  CX^A  Pamphlet  C-3. 

(2)  All  seams  of  the  sphere  or 
cylinders  must  be  ftision  welded.  Seams 
must  be  of  the  butt  or  joggle  butt  type 
and  means  must  be  provided  for 
accomplishing  complete  penetration  of 
the  joint. 

(e)  Welding.  Attachments  to  the 
container  are  authorized  by  fusion 
welding  provided  that  such  attachments 
are  made  of  weldable  steel,  the  carbon 
content  of  which  may  not  exceed  0.25 
percent  except  in  the  case  of  4130  steel. 

(f)  Wall  thickness.  The  minimum  wall 
thidmess  must  be  such  that  the  wall 
stress  at  the  minimum  specified  test 
pressure  may  not  exceed  67  percent  of 
the  minimum  tensile  strength  of  the 
steel  as  determined  from  the  physical 
and  burst  tests  required  and  may  not  be 
over  70,000  p.s.i.  For  any  diameter 
container,  the  minimum  wall  thickness 
is  0.040  inch.  C^lalculations  must  be 
made  by  the  formulas  in  paragraph  (f)(1) 
or  (f)(2)  of  this  section: 

(1)  Calculation  for  a  sphere  must  be 
made  by  the  following  formula: 

S=PD/4tE  I 

where: 

S=Wall  stress  in  pounds  per  square 
inch; 


P=Test  pressure  prescribed  for  water 
jacket  test,  i.e.,  at  least  2  times 
service  pressure,  in  pounds  per 
square  inch; 

D=Outside  diameter  in  inches; 

t=Minimum  wall  thickness  in  inches; 

E=0.85  (provides  85  percent  weld 
efficiency  factor  which  must  be 
applied  in  the  girth  weld  area  and 
heat  affected  zones  which  zone 
must  extend  a  distance  of  6  times 
wall  thickness  from  center  line  of 
weld); 

E=1.0  (for  all  other  areas). 

(2)  Calculation  for  a  cylinder  must  be 
made  by  the  following  formula: 

S=(P(1.3r>2+0.4d2)l/(D2  -  d2) 
Where: 

S=wall  stress  in  pounds  per  square  inch; 

P=test  pressure  prescribed  for  water 
jacket  test,  i.e.,  at  least  2  times 
service  pressure,  in  pounds  per 
square  inch; 

D=outside  diameter  in  inches; 

d=:inside  diameter  in  inches. 

(g)  Heat  treatment.  The  completed 
containers  must  be  uniformly  and 
properly  heat-treated  prior  to  tests. 
Heat-treatment  of  containers  of  the 
authorized  analysis  must  be  as  follows: 

(1)  All  containers  must  be  quenched 
by  oil,  or  other  suitable  medium  except 
as  provided  in  paragraph  (l)(iv)  of  this 
section. 

(2)  The  steel  temperature  on 
quenching  must  be  that  recommended 
for  the  steel  analysis,  but  may  not 
exceed  1,750°  F. 

(3)  The  steel  must  be  tempered  at  the 
temperature  most  suitable  for  the 
analysis  except  that  in  no  case  shall  the 
tempering  temperature  be  less  than 
1,000°  F. 

(4)  The  steel  may  be  normalized  at  a 
temperature  of  1,650°  F  instead  of  being 
quenched,  andcontainers  so  normalized 
need  not  be  tempered. 


(5)  All  cylinders,  if  water  quenched  or 
quenched  with  a  liquid  producing  a 
cooling  rate  in  excess  of  80  percent  of 
the  cooling  rate  (rf  water,  must  be 
inspected  by  the  magnetic  particle  or 
dye  penetrant  method  to  detect  the 
presence  of  quenching  cracks.  Any 
cylinder  foimd  to  have  a  quench  crack 
must  be  rejected  and  may  not  be 
requalified. 

(h)  Openings  in  container.  Openings 
in  the  container  must  comply  with  the 
following  requirements: 

(1)  Each  opening  in  the  container 
must  be  provided  with  a  fitting,  boss,  or 
pad  of  weldable  steel  securely  attached 
to  the  container  by  fusion  welding. 

(2)  Attachments  to  a  fitting,  boss,  or 
pad  must  be  adequate  to  prevent 
leakage.  Threads  must  comply  with  the 
following: 

(i)  Threads  must  be  clean  cut,  even, 
without  checks,  and  tapped  to  gauge. 

(ii)  Taper  threads  to  be  of  length  not 
less  than  as  specified  for  American 
Standard  taper  pipe  threads. 

(iii)  Straight  threads,  having  at  least  4 
engaged  threads,  to  have  tight  fit  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  container; 
gaskets  required,  adequate  to  prevent 
leakage. 

(i)  Hydrostatic  test.  Each  cyUnder 
must  successfully  withstand  a 
hydrostatic  test  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  accuracy  either  of  1 
percent  orO.l  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 


test  pressure.  If,  due  to  failure  of  the  test 
apparatus,  the  test  pressure  cannot  be 
maintained,  the  test  may  be  repeated  at 
a  pressure  increased  by  10  percent  or 
100  pounds  per  square  inch,  whichever 
is  the  lower. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Each  container  must  be  tested  to 
at  least  2  times  service  pressure. 

(j)  Burst  test.  One  container  taken  at 
random  out  of  200  or  less  must  be 
hydrostatically  tested  to  destruction. 
The  rupture  pressure  must  be  included 
as  part  of  the  iiispector's  report. 

(k)  Flattening  test.  Spheres  and 
cylinders  must  be  subjected  to  a 
flattening  test  as  follows: 

(1)  Flattening  test  for  spheres.  One 
sphere  taken  at  random  out  of  each  lot 
of  200  or  less  must  be  subjected  to  a 
flattening  test  as  follows: 

(i)  The  test  must  be  performed  after 
the  hydrostatic  test. 

(ii)  The  test  must  be  at  the  weld 
between  the  parallel  steel  plates  on  a 
press  with  a  welded  seam,  at  right 
angles  to  the  plates.  Any  projecting 
appurtenances  may  be  cut  off  (by 
mechanical  means  only)  prior  to 
crushing. 

(2)  Flattening  test  for  cylinders.  One 
cylinder  taken  at  random  out  of  each  lot 
of  200  or  less,  must  be  subjected  to  a 
flattening  test  as  follows: 

(i)  The  test  must  be  performed  after 
the  hydrostatic  test. 

(ii)  The  test  must  between  knife  edges, 
wedge  shaped,  60°  angle,  rounded  to  Vz 
inch  radius;  test 

(1)  Radiographic  inspection. 
Radiographic  examination  is  required 
on  all  welded  joints  which  are  subjected 
to  internal  pressure,  except  that  at  the 
discretion  of  the  disinterested  inspector, 
openings  less  than  25  percent  of  the 
sphere  diameter  need  not  be  subjected 
to  radiographic  inspection.  Evidence  of 
any  defects  likely  to  seriously  weaken 
the  container  must  be  cause  for 
rejection. 

(m)  Physical  test  and  specimens  for 
spheres  and  cylinders.  Spheres  and 
cylinders  must  be  subjected  to  a 
physical  test  as  follows: 

(1)  A  physical  test  for  a  sphere  is 
required  on  2  specimens  cut  from  a  flat 
representative  sample  plate  of  the  same 
heat  taken  at  random  from  the  steel  used 
to  produce  the  sphere.  This  flat  steel 
from  which  the  2  specimens  are  to  be 
cut  must  receive  the  same  heat- 
treatment  as  the  spheres  themselves. 
Sample  plates  to  be  taken  for  each  lot 
of  200  or  less  spheres. 

(2)  Specimens  for  spheres  have  a 
gauge  length  2  inches  with  a  width  not 
over  IV2  inches,  or  a  gauge  length  at 


least  24  times  thickness  with  a  width 
not  over  6  times  thickness  is  authorized 
when  wall  of  sphere  is  not  over  Vib  inch 
thick. 

(3)  A  physical  test  for  cylinders  is 
required  on  2  specimens  cut  from  1 
cylinder  taken  at  random  out  of  each  lot 
of  200  or  less. 

(4)  Specimens  for  cylinder  must 
conform  to  the  following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  not  over  IV2  inches,  a  gauge 
length  of  2  inches  with  a  width  not  over 
V/i  inches,  a  gauge  length  at  least  24 
times  thickness  with  a  width  not  over  6 
times  thickness  is  authorized  when  a 
cylinder  wall  is  not  over  Vm  inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  1  inch  of 
each  end  of  the  reduced  section. 

(iii)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(5)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to,a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  onian  elastic  modulus  of 
30,000,000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  0.2  percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  pounds  per  square  inch  and 
the  strain  indicator  reading  being  set  at 
the  calculated  corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Va  inch  per 
minute  during  yield  strength 
determination. 

(n)  Acceptable  results  for  physical, 
flattening,  and  burst  tests.  The  following 
are  acceptable  results  of  the  physical, 
flattening  and  burst  test: 

(1)  Elongation  must  be  at  least  20 
percent  for  a  2-inch  gauge  length  or  10 
percent  in  other  cases. 

(2)  Flattening  is  required  to  50  percent 
of  the  original  outside  diameter  without 
cracking. 


(3)  Burst  pressure  must  be  at  least  3 
times  service  pressure. 

(o)  Rejected  containers.  Reheat- 
treatment  of  rejected  cylinders  is 
authorized.  Subsequent  thereto, 
containers  must  pass  all  prescribed  tests 
to  be  acceptable.  Repair  of  welded 
seams  by  welding  prior  to  reheat- 
treatment  is  authorized. 

(p)  Marking.  Markings  on  each 
container  must  be  stamped  plainly  and 
permanently  on  a  permanent  attachment 
or  on  a  metal  nameplate  permanently 
secured  to  the  container  by  means  other 
than  soft  solder. 

§178.59    Specmcation  8  steal  cyttndare 
Witt)  porous  fiNings  for  scetytene. 

(a)  Type  and  service  pressure.  A  DOT 
8  cylinder  is  a  seamless  cylinder  with  a 
service  pressure  of  250  pounds  per 
square  inch.  The  following  steel  is 
authorized: 

(1)  A  longitudinal  seam  if  forge  lap 
welded; 

(2)  Attachment  of  heads  by  welding  or 
by  brazing  by  dipping  process;  or 

(3)  A  welded  circumferential  body 
seam  if  the  cylinder  has  no  longitudinal 
seam. 

(b)  Steel.  Open-hearth,  electric  or 
basic  oxygen  process  steel  of  uniform 
quality  must  be  used.  Content  percent 
may  not  exceed  the  following:  Carbon. 
0.25;  phosphorus,  0.045;  sulphur.  0.050. 

(c)  Identification  of  steel.  Materials 
•  must  be  identified  by  any  suitable 

method  except  that  plates  and  billets  for 
hot-drawn  cylinders  must  be  marked 
with  the  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  acceptable  that  is  likely  to  weaken  the 
finished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  surface 
finish  is  required.  Welding  procedures 
and  operators  must  be  qualified  in 
accordance  with  CGA  Pamphlet  C-3. 

(e)  Exposed  bottom  welds.  Exposed 
bottom  welds  on  cylinders  over  18 
inches  long  must  be  protected  by 
footrings. 

(f)  Heat  treatment.  Body  and  heads 
formed  by  drawing  or  pressing  must  be 
uniformly  and  properiy  heat  treated 
prior  to  tests. 

(g)  Openings.  Openings  in  the 
cylinders  must  comply  with  the 
following: 

(1)  Standard  taper  pipe  threads  are 
required; 

(2)  Length  may  not  be  less  than  as 
specified  for  American  Standard  pipe 
threads;  tapped  to  gauge;  clean  cut. 
even,  and  without  checks. 


UM 
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(h)  Hydrostatic  test.  Each  cylinder 
must  successfully  withstand  a 
hydrostatic  test  as  follows: 

(1)  The  test  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 
to  obtahi  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  ot  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seccMids  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
traatment  and  previous  to  the  ofBcial 
test  may  not  exceed  90  percent  of  the 
test  pressure. 

(3j  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  One  cylinder  out  of  each  lot  of  200 
or  less  must  be  hydrostatically  tested  to 
at  least  750  pounds  per  square  inch. 
Cylinders  not  so  tested  must  be 
examined  under  pressure  of  between 
500  and  600  pounds  per  square  inch 
and  show  no  defect.  If  hydrostatically 
tested  cyUnder  fails,  each  cyUnder  in 
the  lot  may  be  hydrostatically  tested  and 
those  passing  are  acceptable. 

(i)  Leakage  test.  Cylinders  with 
bottoms  closed  in  by  spinning  must  be 
subjected  to  a  leakage  test  by  setting  the 
interior  air  or  gas  pressure  to  not  less 
than  the  snvice  [»essuie.  Cylinders 
which  leak  must  be  reiected. 

(j)  Physical  test  A  physical  test  must 
be  conducted  as  follows: 

(1)  The  test  is  required  on  2 
specimens  cut  longitudinally  ht)m  1 
cylinder  or  part  thereof  taken  at  random 
out  of  each  lot  of  200  or  less,  after  heat 
treatment. 

(2)  Specimens  must  conform  to  a 
gauge  Iragth  of  8  inches  with  §  width 
not  over  IV*  inches,  a  gauge  length  of 
2  inches  with  width  not  over  IV^,  or  a 
gauge  length  at  least  24  times  thickness 
with  a  width  not  over  6  times  thickness 
is  authorized  when  a  cylinder  wall  is 
not  over  %« inch  thick. 

(3)  The  jdeld  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 


gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000,000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  from  the  0.2  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  p>ounds  per  square  inch  and 
the  strain  indicator  reading  being  set  at 
the  calculated  corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Vs  inch  per- 
minute  during  yield  strength 
determination. 

(4)  Yield  strength  may  not  exceed  73 
percent  of  tensile  strength.  Elongation 
must  be  at  least  40  percent  in  2  inch  or 
20  percent  in  other  cases. 

(k)  Rejected  cylinders.  Reheat 
treatment  of  rejected  cylinder  is 
authorized.  Subsequent  thereto, 
cylinders  must  pass  all  prescribed  tests 
to  be  acceptable.  Repair  by  welding  is 
authorized. 

(1)  Porous  filling.  (1)  Cylinders  must 
be  nUed  with  a  porous  material  in 
accordance  with  the  following: 

(i)  The  porous  material  may  not 
disintegrate^  or  sag  when  wet  with 
solvent  or  when  subjected  to  normal 
service; 

(ii)  The  porous  filling  material  must 
be  uniform  in  quality  and  free  of  voids, 
except  that  a  well  drilled  into  the  filling 
material  beneath  the  valve  is  authorized 
if  the  well  is  filled  with  a  material  of 
such  type  that  the  functions  of  the 
filling  material  are  not  impaired; 

(iii)  Overall  shrinkage  of  the  filling 
material  is  authorized  if  the  total 
clearance  between  the  cylinder  shell 
and  filling  material,  after  solvent  has 
been  added,  does  not  exceed  V2  of  1 
percent  of  the  respective  diameter  or 
length,  but  not  to  exceed  %  inch, 
measured  diametrically  and 
longitudinally; 

(iv)  The  clearance  may  not  impair  the 
functions  of  the  filling  material; 

(v)  The  installed  filling  material  must 
meet  the  requirements  of  CGA  Pamphlet 
C-12;  and 

(vi)  Porosity  of  filling  material  may 
not  exceed  80  percent  except  that  filling 
material  with  a  porosity  of  up  to  92 
percent  may  be  used  when  tested  with 
satisfactory  results  in  accordance  with 
CGA  Pamphlet  C-12. 

(2)  When  the  porosity  of  each  cylinder 
is  not  known,  a  cylinder  taken  at 
random  from  a  lot  of  200  or  less  must 

be  tested  for  porosity.  If  the  test  cylinder 
fails,  each  cylinder  in  the  lot  may  be 
tested  individually  and  those  cylinders 
that  pass  the  test  are  acceptable. 


(3)  For  filling  that  is  molded  and 
dried  before  insertion  in  cylinders, 
porosity  test  may  be  made  on  a  sample 
block  taken  at  random  from  material  to 
housed. 

(4)  The  porosity  of  the  filling  material 
must  be  determined.  The  amount  of 
solvmt  at  70°  F  for  a  cylinder: 

(i)  Having  shell  volumetric  capacity 
above  20  pounds  water  capacity 
(nominal)  may  not  exceed  the  following: 


Percent  porosity  of  filler 

Maximum 
acetone  sot- 
vent  percent 
sheH  capac- 
ity by  vol- 
ume 

90  to  92  

43.4 

87  to  90 

83  to  87  _ 

80  to  83 

75  to  80 

70  to  75 

65  to  70  

42.0 
40.0 
38.6 
36.2 
33.8 
31.4 

(ii)  Having  volumetric  capacity  of  20 
pounds  or  less  water  capacity  (nominal), 
may  not  exceed  ihe  following: 


Percent  porosity  of  filler 

Maximum 
acetone  sol- 
vent percent 
sheU  capac- 
ity t)y  vol- 
ume 

90  to  92  

41.8 

83  to  90  

38.5 

80  to  83  

37.1- 

75  to  80  ...™ 

70  to  75  

65  to  70 „ 

34.8 
3?.5 
30.2 

(m)  Tare  weight.  The  tare  weight  is 
the  combined  weight  of  the  cylinder 
proper,  porous  filling,  valve,  and 
solvent,  without  removable  cap. 

(n)  Duties  of  inspector.  In  addition  to 
the  requirements  of  §  178.35,  the 
inspector  is  required  to — 

(1)  Certify  chemical  analyses  of  steel 
used,  signed  by  manufactiuer  thereof; 
also  verify  by,  check  analyses  of 
samples  taken  frtHU  each  heat  or  from  1 
out  of  each  lot  of  200  or  less,  plates, 
shells,  or  tv9)es  used. 

(2)  Verify  compUance  of  cylinder 
shells  with  all  shell  requirements; 
inspect  inside  before  closing  in  both 
ends;  verify  heat  treatment  as  proper, 
obtain  all  samples  for  all  tests  and  for 
check  analyses;  witness  all  tests;  verify 
threads  by  gauge;  report  voliunetric 
capacity  and  minimum  thickness  of 
wail  noted.v 

(3)  Prepare  report  on  manufacture  of 
steel  shells  in  form  prescribed  in 

§  178.35.  Furnish  one  copy  to 
manufacturer  and  three  copies  to  the 
company  that  is  to  complete  the 
cylinders. 


(4)  Determine  porosity  of  filling  and 
tare  weights;  verify  compliance  of 
marking  with  prescribed  requirements: 
obtain  necessary  copies  of  steel  shell 
reports;  and  funiish  complete  reports 
required  by  this  specification  to  the 
person  who  has  completed  the 
manufacture  of  the  cylinders  and,  upon 
request,  to  the  purchaser.  The  test 
reports  must  be  retained  by  the 
'  inspector  for  fifteen  years  from  the 
original  test  date  of  the  cylinder. 

(o)  Marking.  (1)  Marking  on  each 
cylinder  must  be  stamped  plainly  and 
permanently  on  or  near  the  shoulder, 
top  head,  neck  or  valve  protection  collar 
which  is  permanently  attached  to  the 
cylinder  and  forming  integral  part 
thereof. 

(2)  Tare  weight  of  cylinder,  in  pounds 
and  ounces,  must  be  marked  on  the 
cylinder. 

(3)  Cylinders,  not  completed,  when 
delivered  must  each  be  marked  for 
identification  of  each  lot  of  200  or  less. 

§17&60    Specification  SAL  steel  cylinders 
with  porous  fUilngs  for  acetylene. 

(a)  Type  and  service  pressure.  A  DOT 
8AL  cyUnder  is  a  seamless  steel 
cylinder  with  a  service  pressure  of  250 
pounds  per  square  inch.  However,  the 
attachment  of  heads  by  welding  or  by 
brazing  by  dipping  process  and  a 
welded  circumferential  body  seam  is 
authorized.  Longitudinal  seams  are  not 
authorized. 

^)  Authorized  steel.  The  authorized 
steel  is  as  specified  in  Table  I  of 
Appendix  A  to  this  part. 

(c)  Identification  of  steel.  Material 
must  be  identified  by  any  suitable 
method  except  that  plates  and  billets  for 
hot-drawn  cylinders  must  be  marked 
with  heat  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
finished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  surface 
finish  is  required.  Welding  procedures 
and  operators  must  be  qualified  in 
accordance  with  CGA  Pamphlet  C-3. 

(e)  Footrings.  Exposed  bottom  welds 
on  cylinders  over  18  inches  long  must 
be  protected  by  footrings. 

(t)  Welding  or  brazing.  Welding  or 
brazing  for  any  purpose  whatsoever  is 
prohibited  except  as  follows: 

(1)  The  attachment  to  the  tops  or 
bottoms  of  cylinders  of  neckrings, 
footrings,  handlers,  bosses,  pads,  and 
valve  protecting  rings  is  authorized 
provided  that  such  attachments  and  the 
portion  of  the  container  to  which  they 
are  attached  are  made  of  weldable  steel. 


the  carbon  content  of  which  may  not 
exceed  0.25  percent. 

(2)  Heat  treatment  is  not  required  after 
welding  or  brazing  weldable  low  caifoon 
parts  to  attachments,  specified  in 
paragraph  (fXl)  of  this  section,  of 
similar  material  which  have  been 
previously  welded  or  brazed  to  the  top 
or  bottom  of  cylinders  and  properly  heat 
treated,  provided  such  subsequent 
welding  or  brazing  does  not  produce  a 
temperature  in  excess  of  400°  F  in  any 
part  of  the  top  or  bottom  material. 

(g)  Wall  thickness;  wall  stress.  The 
wall  thickness/wall  stress  of  the 
cylinder  must  conform  to  the  following: 

(1)  The  calculated  wall  stress  at  750 
pounds  per  square  inch  may  not  exceed 
35,000  pounds  per  square  inch,  or  one- 
half  of  the  minimum  ultimate  strength 
of  the  steel  as  determined  in  paragraph 
(1)  of  this  section,  whichever  value  is  the 
smaller.  The  measured  wall  thickness 
may  not  include  galvanizing  or  other 
protective  coating. 

(i)  Calculation  of  wall  stress  must  be 
made  by  the  following  formula: 
S=[P(1.3D2+0.4d2)j/(D2  -  d^) 
Where: 
S=Wall  stress  in  pounds  per  square 

inch; 
P=750  pounds  per  square  inch 

(minimum  test  pressure); 
D=Outside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(ii)  Either  D  or  d  must  be  calculated 
from  the  relation  D=d  +  2t,  where 
t=minimum  wall  thickness. 

(2)  Cylinders  with  a  wall  thickness 
less  than  0.100  inch,  the  ratio  of  straight 
side  wall  length  to  outside  diameter 
may  not  exceed  3.5. 

(3)  For  cylinders  having  outside 
diameter  over  5  inches,  the  minimum 
wall  thickness  must  be  0.087  inch. 

(h)  Heat  treatment.  Each  cylinder 
must  be  uniformly  and  properly  heat 
treated,  prior  to  tests,  by  any  suitable 
method  in  excess  of  1100°  F.  Heat 
treatment  must  be  accomplished  after 
all  forming  and  welding  operations, 
except  that  when  brazed  joints  are  used, 
heat  treatment  must  follow  any  forming 
and  welding  operations  but  may  be 
done  before,  during,  or  after  the  brazing 
operations.  Liquid  quenching  is  not 
authorized. 

(i)  Openings.  Standard  taper  pipe 
threads  required  in  all  openings.  The 
length  of  the  opening  may  not  be  less 
than  as  specified  for  American  Standard 
pipe  threads;  lapped  to  gauge;  clean  cut, 
even,  and  without  checks. 

(j)  Hydrostatic  test.  Each  cylinder 
must  successfully  withstand  a 
hydrostatic  test  as  follows; 

(1)  The  lest  must  be  by  water-jacket, 
or  other  suitable  method,  operated  so  as 


to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
accuracy  of  1  percent.  The  expansion 
gauge  must  permit  reading  of  total 
expansion  to  an  accuracy  of  either  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat- 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  One  cylinder  out  of  eacn  lot  of  200 
or  less  must  be  hydrostatically  tested  to 
at  least  750  pounds  per  square  inch. 
Cylinders  not  so  tested  must  be 
examined  under  pressure  of  between 
500  and  600  pounds  per  square  inch 
and  show  no  defect.  If  a  hydrostatically 
tested  cylinder  fails,  each  cylinder  in 
the  lot  may  be  hydrostatically  tested  and 
those  passing  are  acceptable. 

(k)  Leakage  test.  Cynnders  with 
bottoms  closed  in  by  spinning  must  be 
leakage  tested  by  setting  the  interior  air 
or  gas  pressure  at  not  less  than  the 
service  pressure.  Any  cylinder  that  leaks 
must  be  rejected. 

(I)  Physical  test.  A  physical  lest  must 
be  conducted  as  follows; 

(1)  The  test  is  required  on  2 
specimens  cul  longitudinally  from  1 
cylinder  or  part  thereof  taken  at  random 
out  of  each  lot  of  200  or  less,  after  heal 
treatment. 

(2)  Specimens  must  conform  to  a 
gauge  length  of  8  inches  with  a  width 
not  over  IV2  inches,  a  gauge  length  2 
inches  with  a  width  not  over  \'/^  inches, 
or  a  gauge  length  at  least  24  times 
thickness  with  a  width  not  over  6  times 
thickness  is  authorized  when  a  cylinder 
wall  is  not  over  Vm  inch  thick. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  perc;ent  of  the 
gauge  length.  The  following  conditions 

apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load" 
method  as  prest:ribed  in  ASTM 
Standard  E8-7B. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load")  corresponding 
to  the  stress  at  which  the  0.2  percent 
permanent  strain  o<:curs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  U.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000.000.  In  the  event  of  controversy. 
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the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  horn  the  0.2  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  must  be 
set  while  the  specimen  is  under  a  stress 
of  12,000  pounds  per  square  inch,  the 
strain  indicator  reading  being  set  at  the 
calculated  corresponding  strain. 

(iv)  Gross-heaa  speed  of  the  testing 
machine  may  not  exceed  1/8  inch  per 
minute  during  yield  strength 
determination.  I 

(m)  Elongation.  Physical  test 
specimens  must  show  at  least  a  40 
percent  elongation  for  a  2  inch  gauge 
Imgth  or  at  least  a  20  percent  elongation 
in  other  cases.  Except  that  these 
elongation  pwcentages  may  be  reduced 
numerically  by  2  for  2  inch  specimens 
and  1  in  other  cases  for  each  7,500 
pounds  per  square  inch  increment  of 
tensile  strength  above  50,000  pounds 
per  square  inch  to  a  maximum  of  four 
such  increments. 

(n)  Weld  tests.  Specimens  taken 
across  the  circumferentially  welded 
seam  must  be  cut  from  one  cylinder 
taken  at  random  from  each  lot  of  200  or 
less  cylinders  after  heat  treatment  and 
must  pass  satisfactorily  the  following 
tests: 

(1)  Tensile  test.  A  specimen  must  be 
cut  from  one  cylinder  of  each  lot  of  200 
or  less,  or  welded  test  plate.  The 
specimen  must  be  taken  from  across  the 
major  seam  and  must  be  prepared  and 
tested  in  accordance  with  and  must 
meet  the  requirements  of  CGA  Pamphlet 
C-3.  Should  this  specimen  fail  to  meet 
the  requirements,  specimens  may  be 
taken  from  two  additional  cylinders  or 
welded  test  plates  from  the  same  lot  and 
tested.  If  either  of  the  latter  specimens 
fail  to  meet  the  requirements,  the  entire 
lot  represented  must  be  rejected. 

(2)  Guided  bend  test.  A  root  bend  test 
specimen  must  be  cut  from  the  cylinder 
or  welded  test  plate,  used  for  the  tensile 
test  specified  in  paragraph  (n)(l)  of  this 
section.  Specimens  must  be  prepared 
and  tested  in  accordance  with  and  must 
meet  the  requirements  of  CGA  Pamphlet 
C-3. 

(3)  Alternate  guided-bend  test.  This 
test  may  be  used  and  must  be  as 
required  by  CGA  Pamphlet  C-3.  The 
specimen  must  be  bent  until  the 
elongation  at  the  outer  surface,  adjacent 
to  the  root  of  the  weld,  between  the 
lightly  scribed  gage  lines — a  to  b,  must 
be  at  least  20  percent,  except  that  this 
percentage  may  be  reduced  for  steels 
having  a  tensile  strength  in  excess  of 
50,000  pounds  po"  square  inch,  as 
provided  in  paragraph  (m)  of  this 
section. 

(o)  Rejected  cylinders.  Reheat 
treatment  of  rejected  cylinders  is 


authorized.  Subsequent  thereto, 
cylinders  must  pass  all  prescribed  tests 
to  be  acceptable.  Repair  by  welding  is 
authorized. 

(p)  Porous  filling.  (1)  Cylinders  must 
be  filled  with  a  porous  material  in 
accordance  with  the  following: 

(i)  The  porous  material  may  not 
disintegrate  or  sag  when  wet  with 
solvent  or  when  subjected  to  normal 
service; 

(ii)  The  filling  material  must  be 
uniform  in  quality  and  free  of  voids, 
except  that  a  well  drilled  into  the  filling 
material  beneath  the  valve  is  authorized 
if  the  well  is  filled  with  a  material  of 
such  type  that  the  functions  of  the 
filling  material  are  not  impaired; 

(iii)  Overall  shrinkage  of  the  filling 
material  is  authorized  if  the  total 
clearance  between  the  cylinder  shell 
and  filling  material,  after  solvent  has 
been  added,  does  not  exceed  V2  of  1 
percent  of  the  respective  diameter  or 
length  but  not  to  exceed  Vs  inch, 
measured  diametrically  and 
longitudinally; 

(iv)  The  clearance  may  not  impair  the 
functions  of  the  filling  material; 

(v)  The  installed  filling  material  must 
meet  the  requirements  of  CGA  Pamphlet 
C-12;  and 

(vi)  Porosity  of  filling  material  may 
not  exceed  80  percent  except  that  filling 
material  with  a  porosity  of  up  to  92 
percent  may  be  used  when  tested  with 
satisfactory  results  in  accordance  with 
CGA  Pamphlet  C-12. 

(2)  When  the  porosity  of  each  cylinder 
is  not  known,  a  cylinder  taken  at 
random  from  a  lot  of  200  or  less  must 

be  tested  for  porosity.  If  the  test  cylinder 
fails,  each  cylinder  in  the  lot  may  be 
tested  individually  and  those  cylinders 
that  pass  the  test  are  acceptable. 

(3)  For  filling  that  is  molded  and 
dried  before  insertion  in  cylinders, 
porosity  test  may  be  made  on  sample 
block  taken  at  random  from  material  to 
be  used. 

(4)  The  porosity  of  the  filling  material 
must  be  determined;  the  amount  of 
solvent  at  70°  F  for  a  cylinder: 

(i)  Having  shell  volumetric  capacity 
above  20  pounds  water  capacity 
(nominal)  may  not  exceed  the  following: 


Percent  porosity  of  filler 

Maximum 
acetone  sol- 
vent percent 
shell  capac- 
ity l)y  vol- 
ume 

90  to  92  

43.4 

87  to  90  

42.0 

83  to  87  

40.0 

80  to  83  

38.6 

75  to  80  

36.2 

70  to  75  

33.8 

65  to  70  

31.4 

(ii)  Having  volumetric  capacity  of  20 
pounds  or  less  water  capacity  (nominal), 
may  not  exceed  the  following: 
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Percent  porosity  of  flHer 

Maximum 
acetone  sol- 
vent percent 
shell  capac- 
ity by  vol- 
ume 

90  to  92  

41.8 

83  to  90  „..: 

80  to  83   

38.5 
37.1 

75  to  80 „ 

70  to  75  

34.8 
32.5 

65  to  70 

30.2 

(q)  Tare  weight.  The  tare  weight  is  the 
combined  weight  of  the  cylinder  proper, 
porous  filling,  valve,  and  solvent,  but 
without  removable  cap. 

(r)  Duties  of  inspector.  In  addition  to 
the  requirements  of  §  178.35,  the 
inspector  shall — 

(1)  Certify  chemical  analyses  of  steel 
used,  signed  by  manufacturer  thereof; 
also  verify  by  check  analyses,  of 
samples  taken  from  each  heat  or  from  1 
out  of  each  lot  of  200  or  less  plates, 
shells,  or  tubes  used. 

(2)  Verify  compliance  of  cylinder 
shells  with  all  shell  requirements, 
inspect  inside  before  closing  in  both 
ends,  verify  heat  treatment  as  proper; 
obtain  all  samples  for  all  tests  and  for 
check  analyses,  witness  all  tests;  verify 
threads  by  gauge,  report  volumetric 
capacity  and  minimum  thickness  of 
wall  noted. 

(3)  Report  percentage  of  each 
specified  alloying  element  in  the  steel. 
Prepare  report  on  manufacture  of  steel 
shells  in  form  prescribed  in  §  178.35. 
Furnish  one  copy  to  manufacturer  and 
three  copies  to  the  company  that  is  to 
complete  the  cylinders. 

(4)  Determine  porosity  of  filling  and 
tare  weights;  verify  compliance  of 
marking  with  prescribed  requirements; 
obtain  necessary  copies  of  steel  shell 
reports  prescribed  in  paragraph  (b)  of 
this  section;  and  furnish  complete  test 
reports  required  by  this  specification  to 
the  person  who  has  completed  the 
manufacture  of  the  cylinders  and,  upon 
request,  to  the  purchaser.  The  test 
reports  must  be  retained  by  the 
inspector  for  fifteen  years  from  the 
original  test  date  of  the  cylinder. 

(s)  Marking.  (1)  Tare  weight  of 
cylinder,  in  pounds  and  ounces,  must 
be  marked  on  the  cylinder. 

(2)  Cylinders,  not  completed,  when 
delivered  must  each  be  marked  for 
identification  of  each  lot  of  200  or  less. 

(3)  Markings  must  be  stamped  plainly 
and  permanently  in  locations  in 
accordance  with  the  following: 

(i)  On  shoulders  and  top  heads  not 
less  than  0.087  inch  thick;  or 


(ii)  On  neck,  valve  boss,  valve 
protection  sleeve,  or  similar  part 
permanently  attadied  to  the  top  end  of 
cylinder,  or 

(iii)  On  a  plate  of  fsnous  ai^arial 
attached  to  tibe  top  of  the  cytindOT  or 
pwmanent  part  thereof  tlM  plate  must 
be  at  least  ^Ae  inch  thidi.  aad  must  be 
attached  by  welding,  or  by  brazing  at  a 
temperature  of  at  least  1,100  *F 
throughout  all  edges  of  die  plate. 
Suffident  space  must  be  left  on  the 
plate  to  provide  for  stampmg  at  least 
four  (4)  retest  dates. 
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(a)  Type,  size  and  service  pressure.  A 
DOT  4BW  cyUnder  is  a  welded  type 
steel  cylinder  with  a  kogitudinal 
electric-arc  welded  seam,  a  water 
capacity  (nominal)  not  ovw  1,000 
pounds  and  a  service  pressure  at  least 
225  and  net  ever  500  pmnids  per  aqaan 
inch  gauge.  Cyluidefs  doeed  in  t^ 
spinning  process  are  not  autborixed. 

(b)  Authorized  steel.  Steal  used  in  tbe 
constiuctioo  of  the  cylinder  must 
conform  to  the  following: 

(1)  The  body  of  the  cylinder  must  be 
constructed  of  steel  conforming  to  the 
limits  specified  in  Table  I  of  Appendix 
A  to  this  part. 

(2)  Material  for  heads  must  meet  the 
requirements  of  paragraph  (a)  of  this 
section  or  be  open  hearth,  electric  or 
basic  oxygen  carbon  steel  of  unifonn 
quality.  Qmtent  percent  may  not  exceed 
the  following:  Carbon  0.25,  Manganese 
0.60,  Phosphorus  0.045,  Sulfur  0.050. 
Heads  must  be  hemispherical  or 
ellipsoidal  in  shape  with  a  maximum 
ratio  of  2.1.  If  low  cazbcm  steel  is  used, 
the  thir^T"*"'  of  such  heads  must  be 
determined  by  using  a  maximum  wall 

,  stress  of  24,000  p.s.i.  in  the  formula 
described  in  paragraph  (fHD  of  this 
section. 

(c)  Identification  ofmatmal.  Matnial 
must  be  identified  by  any  suitable 
method. 

(d)  Manufacture.  Cylinders  must  be 
maniifoctured  using  equifmient  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  sul^Mrt  and  the 
following: 

(1)  No  defect  is  permitted  that  is 
likely  to  weaken  the  finished  cylind«- 
appredably.  A  reasonably  smooth  and 
uniform  surface  is  required.  Exposed 
bottom  welds  on  cylindns  over  18 
inches  long  must  be  protected  by 
footrings.  Minimum  thickness  of  heads 
may  not  be  less  than  90  percent  of  tbe 
required  thickness  of  the  sidewall. 
Heads  must  be  concave  to  pressure. 


(2)  Circumferential  seams  must  be  by 
electric-arc  welding.  Joints  must  be  butt 
with  one  member  ofhet  (joggle  butt)  or 
lap  with  iwiniiniim  overlap  of  at  least 
four  times  nominal  sheet  thickness. 

(3)  Longitudinal  seams  in  shells  must 
ctNiform  to  tbe  following: 

(i)  Longitudinal  electnc-«c  welded 
seams  must  be  of  the  butt  welded  type. 
Welds  must  be  made  by  a  machine 
process  including  automatic  feed  and 
welding  guidance  medianinns. 
Longitudinal  seams  must  have  ccnnplete 
)oint  penetration,  and  must  be  free  from 
undercuts,  overlaps  or  abrupt  ridges  or 
valleys.  Misalignmoit  of  mating  butt 
edges  may  not  exceed  ^  of  nominal 
sheet  thickness  or  Vn  inch  whidiever  is 
less.  All  joints  with  nominal  sheet 
thickness  up  to  and  including  ^M  inch 
must  be  tightly  butted.  Whan  nominal 
sheet  thickness  is  greater  than  \k  indi. 
the  joint  must  be  gapped  with  maximum 
^<ift^np«i  equal  to  one-hatf  the  nominal 
alMat  thickness  at  V^i  inch  whichevar  is 
less.  Joint  design,  preparation  and  fit-up 
most  be  such  that  requirstnents  of  this 
paragraph  (d)  are  satisfied. 

(tiTMaximum  joint  efficiency  must  be 
1.0  when  each  seam  is  radiographed 
completely.  Maximum  joint  efficiency 
must  be  0.90  when  one  cylindw  from 
each  lot  of  50  consecutivefy  welded 
cylinders  is  spot  radiographed.  In 
addition,  one  out  of  the  first  five 
cylinders  welded  following  a  shut  down 
of  welding  operations  exceeding  four 
hours  must  be  spot  radiographed.  Spot 
radiographs,  when  required,  must  be 
made  of  a  finished  welded  cylinder  and 
must  include  the  girth  weld  for  2  inches 
in  both  directions  fit>m  the  intersection 
of  the  longitudinal  and  girth  welds  and 
indude  at  least  6  inches  of  the 
longitudinal  weld.  Maximum  joint 
efficacy  of  0.75  must  be  permissible 
without  radiography. 

(4)  Welding  procedures  and  operators 
must  be  quahfied  in  accordance  with 
CGA  Pamphlet  C-3. 

(e)  Welding  of  attachments.  The 
attachmMit  to  the  tops  and  bottcnns  only 
of  cylinders  by  welding  of  neckrings, 
footrings,  handles,  bosses,  pads  and 
valve  protection  rings  is  authorized 
provided  that  such  attachments  and  the 
portion  of  the  container  to  which  they 
are  attached  are  made  of  weldable  steel, 
the  carbon  content  of  which  may  not 
exceed  0.25  percent. 

(f)  Wall  thickness.  For  outside 
diametere  over  6  inches  the  minimum 
wall  thickness  must  be  0.078  inch.  For 
a  cylinder  with  a  wall  thickness  less 
thant).100  inch,  the  ratio  of  tangential 
length  to  outside  diameter  may  not 
exceed  4  to  1  (4:1).  hi  any  case  the 
minimum  wall  thickness  must  be  such 
that  the  wall  stress  calculated  by  the 


formula  Usted  in  paragraph  (f)(4)  of  this 
section  may  not  exceed  the  lesser  value 
(^  any  of  the  following: 

(1)  The  vdue  refereoced  in  paragraph 
(b)  oif  this  section  for  the  particular 
material  under  consideration. 

(2)  One-half  of  the  minimum  tensile 
strength  (rf  the  material  determined  as 
reqfuired  in  paragraph  (m)  of  this 
section. 

(3)  35,000  pounds  per  square  inch. 

(4)  Stress  must  be  calculated  by  the 
following  formiila: 
S=.l2P(1.3D2+0.4d2)|/|E(D^')l 
where: 

S=wall  stress,  p.s.i.; 
P=sarvioe  piessiae.  p.s.i.; 
D^outside  diameter,  inches; 
dainside  diameter,  inches; 
E-jmat  aJBdeTy  of  tiM  loogitudiaal 

seam  (from  paragraph  (d)  of  this 

section), 
(g)  Heat  treatment.  Each  cylinder 
must  be  uniformly  and  properfy  heat 
treated  prior  to  test  by  the  appUcable 
matbod  rafaranoed  in  paragraph  (b)  of 
this  section.  Heat  treatment  must  be 
accoaspHshml  after  all  farming  and 
weldiz^  operations.  Heat  treatment  is 
not  required  after  welding  or  brazing  of 
weldable  low  carbon  parts  to 
attachments  of  similar  material  which 
have  been  previously  welded  to  the  top 
or  bottom  of  cylinders  and  properly  heat 
treated,  provided  such  subsequent 
welding  or  brazing  does  not  produce  a 
temperature  in  excess  of  400*  F  in  any 
part  of  the  top  or  bottom  material. 

(h)  Openings  in  cylinders.  Openings 
in  the  cyUnder  must  conform  to  the 
following: 

(1)  All  openings  must  be  in  the  heads 
or  bases. 

(2)  Openings  in  cylinders  must  be 
provided  with  adequate  fittings,  bosses, 
or  pads,  integral  with  or  securely 
attached  to  the  cylinder  by  welding. 

(3)  Threads  must  comply  with  the 
following: 

(i)  Threads  must  be  clean  cut  and  to 
gauge. 

(ii)  Taper  threads  must  be  of  length 
not  less  than  as  specified  for  American 
Standard  Taper  Pipe  threads. 

(iii)  Straight  threads,  having  at  least  4 
engaged  threads,  to  have  tight  fit  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  cyfinder: 
gaskets  required,  adequate  to  prevent 
leakage. 

(4)  Closure  of  fittings,  boss  or  pads 
must  be  adequate  to  prevent  4eakage. 

(i)  Hydrostatic  test.  CyUnders  must 
withstand  a  hydrostatic  test,  as  follows: 

(1)  The  test  must  be  by  water-jacket. 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  readings  to  an 
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accuracy  of  1  percent.  The  expansion 
gauge  must  permit  readings  of  total 
vohinetric  expansion  to  an  accuracy 
either  of  1  percent  or  0.1  cubic 
centimeter. 

(2)  Pressure  must  be  maintained  for  at 
least  30  seconds  and  sufficiently  longer 
to  ensure  complete  expansion.  Any 
internal  pressure  applied  after  heat 
treatment  and  previous  to  the  official 
test  may  not  exceed  90  percent  of  the 
test  pressure. 

(3;  Permanent  volumetric  expansion 
may  not  exceed  10  percent  of  the  total 
volumetric  expansion  at  test  pressiue. 

(4)  Cylinders  must  be  tested  as 
follows: 

(i)  At  least  1  cylinder  selected  at 
random  out  of  each  lot  of  200  or  less 
must  be  tested  as  outlined  in  paragraphs 
UMD.  (i)(2).  and  (i)(3)  of  this  section  to 
at  least  two  times  service  pressure. 

(ii)  All  cylinders  not  tested  as 
outlined  in  paragraph  (i)(4)(i)  of  this 
section  must  be  examined  under 
pressure  of  at  least  two  times  service 
pressure  and  show  no  defect. 

(5)  One  finished  cylinder  selected  at 
random  out  of  each  lot  of  500  or  less 
successively  produced  must  be 
hydrostatically  tested  to  4  times  service 
pressure  without  bursting. 

(j)  Physical  tests.  Cylinders  must  be 
subjected  to  a  physical  test  as  follows: 

(1)  Specimens  must  be  taken  from  one 
cylind«  after  heat  treatment  and  chosen 
at  random  from  each  lot  of  200  or  less, 
as  follows: 

(i)  Body  specimen.  One  specimen 
must  be  taken  longitudinally  from  the 
body  section  at  least  90  degrees  away 
from  the  weld. 

(ii)  Heed  specimen.  One  specimen 
must  be  taken  from  either  head  on  a 
cylinder  when  both  heads  are  made  of 
the  same  material.  However,  if  the  two 
heads  are  made  of  differing  materials,  a 
specimen  must  be  taken  from  each  head. 

(iii)  If  due  to  welded  attachments  on 
the  top  head  there  is  insufficient  surface 
from  which  to  take  a  specimen,  it  may 
be  taken  from  a  representative  head  of 
the  same  heat  treatment  as  the  test 
cylinder. 

(2)  Specimens  must  conform  to  the 
following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  not  over  IV2  inches,  a  gauge 
length  of  2  inches  with  a  width  not  over 
IMi  inches,  or  a  gauge  length  at  least  24 
times  thickness  with  a  width  not  over  6 
times  thickness  is  authorized  when  a 
cylinder  wall  is  not  over  Vis  inch  thick. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  1  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  the  cyUnder  does 
not  permit  securing  straight  specimens. 


the  specimens  may  be  taken  in  any 
location  or  direction  and  may  be 
straightened  or  flattened  cold,  by 
pressure  only,  not  by  blows  when 
specimens  are  so  taken  and  prepared, 
the  inspector's  report  must  show  in 
connection  with  record  of  physical  tests 
detailed  information  in  regard  to  such 
specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  by  either  the  "off-set" 
method  or  the  "extension  under  load" 
method  as  prescribed  in  ASTM 
Standard  E8-78. 

(ii)  In  using  the  "extension  under 
load"  method,  the  total  strain  (or 
"extension  under  load"),  corresponding 
to  the  stress  at  which  the  0.2-percent 
permanent  strain  occurs  may  be 
determined  with  sufficient  accuracy  by 
calculating  the  elastic  extension  of  the 
gauge  length  under  appropriate  load  and 
adding  thereto  0.2  percent  of  the  gauge 
length.  Elastic  extension  calculations 
must  be  based  on  an  elastic  modulus  of 
30,000.000.  In  the  event  of  controversy, 
the  entire  stress-strain  diagram  must  be 
plotted  and  the  yield  strength 
determined  fix)m  the  0.2-percent  offset. 

(iii)  For  the  purpose  of  strain 
measurement,  the  initial  strain  reference 
must  be  set  while  the  specimen  is  under 
a  stress  of  12,000  pounds  per  square 
inch  and  the  strain  indicator  reading 
being  set  at  the  calculated 
corresponding  strain. 

(iv)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Va  inch  per 
minute  during  yield  strength 
determination. 

(k)  Elongation.  Physical  test 
specimens  must  show  at  least  a  40 
percent  elongation  for  a  2-inch  gauge 
length  or  at  least  a  20  percent  elongation 
in  other  cases.  Except  that  these 
elongation  percentages  may  be  reduced 
numerically  by  2  for  2-inch  specimens 
and  by  1  in  other  cases  for  each  7,500 
poimds  per  square  inch  increment  of 
tensile  strength  above  50,000  pounds 
per  square  inch  to  a  maximum  of  fotir 
increments. 

(1)  Tests  of  welds.  Welds  must  be 
subjected  to  the  following  tests: 

(1)  Tensile  test.  A  specimen  must  be 
cut  from  one  cylinder  of  each  lot  of  200 
or  less.  The  specimen  must  be  taken 
from  across  the  longitudinal  seam  and 
must  be  prepared  and  tested  in 
accordance  with  and  must  meet  the 
requirements  of  CCA  Pamphlet  C-3. 


(2)  Guided  bend  test.  A  root  test 
specimen  must  be  cut  from  the  cylinder 
used  for  the  tensile  test  specified  in 
paragraph  (1)(1)  of  this  section. 
Specimens  must  be  taken  from  across 
the  longitudinal  seam  and  must  be 
prepared  and  tested  in  accordance  with 
and  must  meet  the  requirements  of  CCA 
Pamphlet  C-3. 

(3)  Alternate  guided  bend  test.  This 
test  may  be  used  and  must  be  as 
required  by  CCA  Pamphlet  C-3.  The 
specimen  must  be  bent  until  the 
elongation  at  the  outer  surface,  adjacent 
to  the  root  of  the  weld,  between  the 
lightly  scribed  gauge  lines  a  to  b,  must 
be  at  least  20  percent,  except  that  this 
percentage  may  be  reduced  for  steels 
having  a  tensile  strength  in  excess  of 
50.000  pounds  per  square  inch,  as 
provided  in  paragraph  (k)  of  this 
section. 

(m)  Radiographic  examination.  Welds 
of  the  cylinders  must  be  subjected  to  a 
radio^phic  examination  as  follows: 

(1)  Radiographic  inspection  must 
conform  to  the  techniques  and 
acceptability  criteria  set  forth  in  CGA 
Pamphlet  C-3.  When  fluoroscopic 
inspection  is  used,  permanent  film 
records  need  not  be  retained. 

(2)  Should  spot  radiographic 
examination  fail  to  meet  the 
requirements  of  paragraph  (m)(l)  of  this 
section,  two  additional  welds  from  the 
same  lot  of  50  cyUndera  or  less  must  be 
examined,  and  if  either  of  these  fail  to 
meet  the  requirements,  each  cylinder 
must  be  examined  as  previously 
outlined;  only  those  passing  are 
acceptable. 

(n)  Rejected  cylinders.  (1)  Unless 
otherwise  stated,  if  a  sample  cylinder  or 
specimen  taken  from  a  lot  of  cylinders 
fails  the  prescribed  test,  then  two 
additional  specimens  must  be  selected 
from  the  same  lot  and  subjected  to  the 
prescribed  test.  If  either  of  these  fails  the 
test,  then  the  entire  lot  must  be  rejected. 

(2)  Reheat  treatment  of  rejected 
cylinders  is  authorized.  Subsequent 
thereto,  cylinders  must  pass  all 
prescribed  tests  to  be  acceptable.  Repair 
of  welded  seams  by  welding  is 
authorized  provided  that  all  defective 
metal  is  cut  away  and  the  joint  is 
rewelded  as  prescribed  for  original 
welded  joints. 

(0)  Markings.  Markings  must  be 
stamped  plainly  and  permanently  in 
any  of  the  following  locations  on  the 
cylinder: 

(1)  On  shoulders  and  top  heads  when 
they  are  not  less  than  0.087-inch  thick. 

(2)  On  a  metal  plate  attached  to  the 
top  of  the  cylinder  or  permanent  part 
thereof;  sufficient  space  must  be  left  on 
the  plate  to  provide  for  stamping  at  least 
six  retest  dates;  the  plate  must  be  at 


least  Vi6-inch  thick  and  must  be 
attached  by  welding,  or  by  brazing.  The 
brazing  rod  is  to  melt  at  a  temperature 
of  1100°  F.  Welding  or  brazing  must  be 
along  all  the  edges  of  the  plate. 

(3)  On  the  neck,  valve  boss,  valve 
protection  sleeve,  or  similar  part 
permanently  attached  to  the  top  of  the 
cylinder. 

(4)  On  the  footring  permanently 
attached  to  the  cylinder,  provided  the 
water  capacity  of  the  cylinder  does  not 
exceed  25  pounds. 

(p)  Inspector's  report.  In  addition  to 
the  Information  required  by  §  178.35, 
the  inspector's  report  must  indicate  the 
type  and  amount  of  radiography. 


§178.65    Specfficatlon  39  non-reusat>le 
(nort-reflHable)  cylinders. 

(a)  Type,  size,  service  pressure,  and 
test  pressure.  A  DOT  39  cylinder  is  a 
seamless,  welded,  or  brazed  cylinder 
with  a  service  pressure  not  to  exceed  80 
percent  of  the  test  pressure.  Spherical 
pressure  vessels  are  authorized  and 
covered  by  references  to  cylinders  in 
this  specification. 

(1)  Size  limitation.  Maximum  water 
capacity  may  not  exceed: 

fi)  55  pounds  (1,526  cubic  inches)  for 
a  service  pressure  of  500  p.s.i.g.  or  less, 

and 

(ii)  10  pounds  (277  cubic  inches)  for 
a  service  pressure  in  excess  of  500 
p.s.i.g. 


(2)  Test  pressure.  The  minimum  test 
pressure  is  the  maximum  pressure  of 
contents  at  130°  F  or  180  p.s.i.g. 
whichever  is  greater. 

(3)  Pressure  of  contents.  The  term 
'■pressure  of  contents"  as  used  in  this 
specification  means  the  total  pressure  of 
all  the  materials  to  be  shipped  in  the 
cylinder. 

(b)  Material:  steel  or  aluminum.  The 
cylinder  must  be  constructed  of  either 
steel  or  aluminum  conforming  to  the 
following  requirements: 

(1)  Steel,  (i)  The  steel  analysis  must 
conform  to  the  following: 


Cartx>n,  maximum  percent  

Phosphorus,  maximum  percent 
Sulfur,  maximum  percent 


Ladle 
analysis 


0.12 
004 
0.05 


Check 
analysis 


0.15 
0.05 
006 


(ii)  For  a  cylinder  made  of  seamless 
steel  tubing  with  integrally  formed  ends, 
hot  drawn,  and  finished,  content 
percent  for  the  following  may  not 
exceed:  Carbon,  0.55;  phosphorous, 
0.045;  sulfur,  0.050. 

(iii)  For  non-heat  treated  welded  steel 
cylinders,  adequately  killed  deep 
drawing  quality  steel  is  required. 

(iv)  Longitudinal  or  helical  welded 
cylinders  are  not  authorized  for  service 
pressures  in  excess  of  500  p.s.i.g. 

(2)  Aluminum.  Aluminum  is  not 
authorized  for  service  pressures  in 
excess  of  500  p.s.i.g.  The  analysis  of  the 
aluminum  must  conform  to  the 
Aluminum  Association  standard  for 
alloys  1060,  1100, 1170.  3003,  5052, 
5086.  5154,  6061,  and  6063  as  specified 
in  its  publication  entitled  "Aluminum 
Standards  and  Data"  (7th  edition  dated 
June  1982). 

(3)  Unauthorized  material.  Material 
with  seams,  cracks,  laminations,  or 
other  injurious  defects  not  permitted. 

(4)  Identification.  Material  used  must 
be  identified  by  any  suitable  method. 

(c)  Manufacture.  (1)  General 
manufacturing  requirements  are  as 
follows: 

(i)  The  surface  finish  must  be  uniform 
and  reasonably  smooth. 

(ii)  Inside  surfaces  must  be  clean,  dry, 
and  fiee  of  loose  particles. 

(iii)  No  defect  of  any  kind  is  permitted 
if  it  is  likely  to  weaken  a  finished 
cylinder. 

(2)  Requirements  for  seams: 

(i)  Brazing  is  not  authorized  on 
aluminum  cylinders. 

(ii)  Brazing  material  must  have  a 
melting  point  of  not  lower  than  1,000° 
F. 


(iii)  Brazed  seams  must  be  assembled 
with  proper  fit  to  ensure  complete 
penetration  of  the  brazing  material 
throughout  the  brazed  joint. 

(iv)  Minimum  width  of  brazed  joints 
must  be  at  least  four  times  the  thickness 
of  the  shell  wall. 

(v)  Brazed  seams  must  have  design 
strength  equal  to  or  greater  than  1.5 
times  the  minimum  strength  of  the  shell 
wall. 

(vi)  Welded  seams  must  be  properly 
aligned  and  welded  by  a  method  that 
provides  clean,  uniform  joints  with 
adequate  penetration. 

(vii)  Welded  joints  must  have  a 
strength  equal  to  or  greater  than  the 
minimum  strength  of  the  shell  material 
in  the  finished  cylinder. 

(3)  Attachments  to  the  cylinder  are 
permitted  by  any  means  which  will  not 
be  detrimental  to  the  integrity  of  the 
cylinder.  Welding  or  brazing  of 
attachments  to  the  cylinder  must  be 
completed  prior  to  all  pressure  tests. 

(4)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CGA  Pamphlet  C-3. 

(d)  Wall  thickness.  The  minimum 
wall  thickness  must  be  such  that  the 
wall  stress  at  test  pressure  does  not 
exceed  the  yield  strength  of  the  material 
of  the  finished  cylinder  wall. 
Calculations  must  be  made  by  the 
following  formulas: 

(1)  Calculation  of  the  stress  for 
cylinders  must  be  made  by  the 
following  formula: 
S=(P(1.3D2+0.4d2)l/(D2  -  d^) 
where: 

S=Wall  stress,  in  p.s.i.; 
P=Test  pressure; 


D=Outside  diameter,  in  inches; 
d=Inside  diameter,  in  inches. 

(2)  Calculation  of  the  stress  for 
spheres  must  be  made  by  the  following 
formula: 
S=PD/4t 

Where: 

S=Wall  stress,  in  p.s.i.: 

P=Test  pressure; 

D=Outside  diameter,  in  inches; 

t=Minimum  wall  thickness,  in  inches. 

(e)  Openings  and  attachments. 
Openings  and  attachments  must 
conform  to  the  following: 

(1)  Openings  and  attachments  are 
permitted  on  heads  only- 

(2)  All  openings  and  their 
reinforcements  must  be  within  an 
imaginary  circle,  concentric  to  the  axis 
of  the  cylinder.  The  diameter  of  the 
circle  may  not  exceed  80  percent  of  the 
outside  diameter  of  the  cylinder.  The 
plane  of  the  circle  must  be  parallel  to 
the  plane  of  a  circumferential  weld  and 
normal  to  the  long  axis  of  the  cylinder. 

(3)  Unless  a  head  has  adequate 
thickness,  each  opening  must  be 
reinforced  by  a  securely  attached  fitting, 
boss,  pad,  collar,  or  other  suitable 
means. 

(4)  Material  used  for  welded  openings 
and  attachments  must  be  of  weldable 
quality  and  compatible  with  the 
material  of  the  cylinder. 

(f)  Pressure  tests.  (1)  Each  cylinder 
must  be  tested  at  an  internal  pressure  of 
at  least  the  test  pressure  and  must  be 
held  at  that  pressure  for  at  least  30 
seconds. 

(i)  The  leakage  test  must  be  conducted 
by  submersion  under  water  or  by  some 
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odwr  method  that  will  be  equally 
sensitive. 

(ii)  If  the  cylinder  leaks,  evidences 
visible  distorticm,  or  any  other  defect, 
while  under  test,  it  must  be  rejected  (see 
paragraph  (h)  of  this  section). 

(2)  One  cylinder  taken  from  the 
beginning  of  each  lot,  and  one  from  each 
1,000  or  less  successively  produced 
within  the  lot  thereafter,  must  be 
hydrostatically  tested  to  destruction. 
The  entire  lot  must  be  rejected  (see 
paragraph  (h)  of  this  section)  if: 

(i)  A  raihue  occurs  at  a  gage  pressure 
lees  than  2.0  times  the  test  pressure; 

(ii)  A  feihire  initiates  In  a  braze  or  a 
weld  or  the  heat  affected  zone  thereof: 

(iii)  A  feilure  is  other  than  in  the 
sidewall  of  a  cylinder  longitudinal  with 
its  long  axis;  or 

(iv)  m  a  sphere,  a  failure  ocau«  in  any 
opening,  reinforcement,  or  at  a  point  of 
attachment. 

(3)  A  "lot"  is  defined  as  the  quantity 
of  cylindws  successively  produced  per 
production  shift  (not  exceeding  10 
noun)  having  identical  size,  design, 
austruction,  material,  heat  treatment, 
finish,  and  quality. 

(g)  Flattening  test.  One  cylinder  must 
be  taken  from  the  beginning  of 
{mxiuction  of  each  lot  (as  defined 
above)  and  subjected  to  a  flattening  test 
as  follows: 

(1)  The  flattening  test  must  be  made 
on  a  cylinder  that  has  been  tested  at  test 
{Messure. 

(2)  A  ring  taken  &t>m  a  cylinder  may 
be  flattened  as  an  alternative  to  a  test  on 
a  complete  cylinder.  Tlie  test  ring  may 
not  include  the  heat  affected  zone  or 
any  weld.  However,  for  a  sphere,  the 
test  ring  may  include  the 
circumfinrential  weld  if  it  is  located  at  a 
45  degree  angle  to  the  ring,  +/  -  5 
degrees. 

(3)  The  flattening  must  be  between  60 
degrees  induded-angle,  wedge  shaped 


knife  edges,  rounded  to  a  0.5  inch 
radius. 

(4)  Cylinders  and  test  rings  may  not 
crack  when  flattened  so  that  their  outer 
surfaces  are  not  more  than  six  times 
wall  thickness  apart  when  made  of  steel 
or  not  more  than  ten  times  wall 
thickness  apart  when  made  of 
aluminum. 

(5)  If  any  cylinder  or  ring  cracks  when 
subjected  to  die  specified  flattening  test, 
the  lot  of  cylinders  represented  by  the 
test  must  be  rejected  (see  paragraph  (h) 
of  this  section). 

(h)  Rejected  cylinders.  Rejected 
cylinders  must  conform  to  the  following 
requirements: 

(1)  If  the  cause  for  rejection  of  a  lot 
is  determinable,  and  if  by  test  or 
inspection  defective  cylinders  are 
eliminated  from  the  lot,  the  remaining 
cylinders  must  be  qualified  as  a  new  lot 
under  paragraphs  (f)  and  (g)  of  this 
section. 

(2)  Repairs  to  welds  are  permitted. 
Following  repair,  a  cylinder  must  pass 
the  pressure  test  specified  in  paragraph 
(f)  of  this  section. 

(3)  If  a  cylinder  made  frtim  seamless 
steel  tubing  fails  the  flattening  test 
described  in  paragraph  (g)  of  this 
section,  suitable  uniform  heat  treatment 
must  be  used  on  each  cylinder  in  the 
lot.  All  prescribed  tests  must  be 
performed  subsequent  to  this  heat 
treatment. 

(i)  Markings.  (1)  The  markings 
required  by  this  section  must  be  durable 
and  waterproof.  The  requirements  of 
§  173.24  (c)(1)  (ii)  and  (iv)  of  this 
subchapter  and  §  178.35(h)  do  not  apply 
to  this  section. 

(2)  Required  markings  are  as  follow: 

(i)  DOT-39. 

(ii)  NRC. 

(iii)  The  service  pressure. 

(iv)  The  test  pressure. 


(v)  The  registration  number  (M** ••) 
of  the  manufacturer. 

(vi)  The  lot  number. 

(vii)  The  date  of  manufacture  if  the  lot 
nuimber  does  not  establish  the  date  of 
manufecture. 

(viii)  The  following  statement:  Federal 
law  forlHds  transportation  if  refilled- 
penalty  up  to  $500,000  fine  and  5  years 
imprisonment  (49  U.S.C.  5124). 

(3)  The  maiidngs  required  by 
paragraphs  (i)(2)(i)  through  (i)(2)(v)  of 
this  section  must  be  in  numbers  and 
letters  at  least  V%  inch  high  and 
displayed  sequentially.  For  example: 

DCrr-39  NRC  250/500  MlOOl. 

(4)  No  person  may  mark  any  cylinder 
with  the  specification  identification 
"DOT-39"  unless  it  was  manufactured 
in  compliance  with  the  requirements  of 
this  section  and  its  manufecturer  has  a 
registration  number  (M****)  fit>m  the 
Associate  Administrator. 

§  178b68    OpecWIc  alien  4E  wsMad 
■kiinimiin  cyiindara. 

(a)  Type,  size  and  service  pressure.  A 
IXir  4E  cyUnder  is  a  welded  aluminiun 
cylinder  with  a  water  capacity 
(ncaninal)  of  not  over  1.000  pounds  and 
a  service  pressure  of  at  least  250  to  not 
over  500  pounds  per  square  inch.  The 
cylinder  must  be  constructed  of  not 
more  than  two  seamless  drawn  shells 
with  no  more  than  one  circumferential 
weld.  The  circumferential  weld  may  not 
be  closer  to  the  point  of  tangency  of  the 
cylindrical  portion  with  the  shoulder 
than  20  times  the  cylinder  wall 
thickness.  Cylinders  or  shells  closed  in 
by  spinning  process  and  cylinders  with 
longitudinal  seams  are  not  authorized. 

(b)  Authorized  material.  The  cylinder 
must  be  constructed  of  aluminum  of 
uniform  quaUty.  The  following  chemical 
analyses  are  authorized: 


1                Table  l  .—Authorized  Materials 

- 

.                               Designation 

Chemical  analy- 
sis— Kmits  in 
percent  5154' 

Iron  phjs  silicon »....„ „ „ 

Cooper 

0.45  maximum. 
0.10  maximum. 

Mengoneae  

Maormmm 

— " -. 

0.10  maximum. 
3.10/390 

CfVOffVUVTI          itt.i.1,1    txumi-j.          J.       1 

0.15/0.35. 

Zinc  ...„ _ 

0.20  maximum 

THanium „ 

0.20  maximum. 

0.06  maximum. 

Oltiers.  total 

r 

0.15  maximum. 

Aluminum _ _ 

Remainder. 

'  Aralysis  must  regularly  be  made  only  for  ttie  elements  specifically  mentioned  in  this  tat>le.  H,  however,  the  presence  of  other  elenwnts  is  indi- 
cated in  the  course  of  routine  analysis,  further  analysis  should  be  made  to  detennine  contormance  with  the  limits  specified  for  ott)er  elements. 
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(c)  Identification.  Material  must  be 
identified  by  any  suitable  method  that 
will  identify  the  alloy  and 
manufecturer'sJot  number. 

(d)  Manufacture.  Cylinders  must  be 
manufactured  using  equipment  and 
processes  adequate  to  ensure  that  each 
cylinder  produced  conforms  to  the 
requirements  of  this  subpart.  No  defect 
is  permitted  that  is  likely  to  weaken  the 
finished  cylinder  appreciably.  A 
reasonably  smooth  and  uniform  siuface 
finish  is  required.  All  welding  must  be 
by  the  gas  shielded  arc  process. 

(e)  Welding.  The  attachment  to  the 
tops  and  bottoms  only  of  cylinders  by 
welding  of  neckrings  or  flanges, 
footrings,  handles,  bosses  and  pads  and 
valve  protection  rings  is  authorized. 
However,  such  attachments  and  the 
portion  of  the  cylinder  to  which  it  is 
attached  must  be  made  of  weldable 
aluminum  alloys. 

(f)  Wall  thickness.  The  wall  thickness 
of  the  cylinder  must  conform  to  the 
following: 

(1)  The  minimum  wall  thickness  of 
the  cylinder  must  be  0.140  inch.  In  any 
case,  the  minimum  wall  thickness  must 
be  such  that  calculated  wall  stress  at 
twice  service  pressure  may  not  exceed 
the  lesser  value  of  either  of  the 
following: 

(i)  20,000  pounds  per  square  inch. 

(ii)  One-half  of  the  minimum  tensile 
strength  of  the  material  as  required  in 
paragraph  (m)  of  this  section. 

(2)  Calculation  must  be  made  by  the 
following  formula: 

S=(P(1.3D2+0.4d2)]/(D2  -  d2) 

where: 

S=Wall  stress  in  pounds  per  square 

inch; 
PsMinimum  test  pressure  prescribed  for 

water  jacket  test; 
D=Outside  diameter  in  inches; 
d=Inside  diameter  in  inches. 

(3)  Minimum  thickness  of  heads  and 
bottoms  may  not  be  less  than  the 
minimum  required  thickness  of  the  side 
wall. 

(g)  Opening  in  cylinder.  Openings  in 
cylinders  must  conform  to  the 
following: 

(1)  All  openings  mUst  be  in  the  heads 
or  bases. 

(2)  Each  opening  in  cylinders,  except 
those  for  safety  devices,  must  be 
provided  with  a  fitting,  boss,  or  pad, 
securely  attached  to  cylinder  by  welding 
by  inert  gas  shielded  arc  process  or  by 
threads.  If  threads  are  used,  they  must 
comply  with  the  following: 

(i)  Threads  must  be  clean-cut,  even, 
without  checks  and  cut  to  gauge. 

(ii)  Taper  threads  to  be  of  length  not 
less  than  as  specified  for  American 
Standard  taper  pipe  threads. 


(iii)  Straight  threads,  having  at  least  4 
engaged  threads,  to  have  tight  fit  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  cylinder; 
gaskets  required,  adequate  to  prevent 
leakage. 

(3)  Closure  of  a  fitting,  boss,  or  pad 
must  be  adequate  to  prevent  leakage. 

(h)  Hydrostatic  test.  Each  cylincfer 
must  successfully  withstand  a 
hydrostatic  test,  as  follows: 

(1)  The  test  must  be  by  water  jacket, 
or  other  suitable  method,  operated  so  as 
to  obtain  accurate  data.  The  pressure 
gauge  must  permit  reading  to  an 
acciuacy  of  1  percent.  The  expansion 
gauge  must  permit  a  reading  of  the  total 
expansion  to  an  accuracy  either  of  1 
percent  or  0.1  cubic  centimeter. 

(2)  Pressure  of  2  times  service 
pressure  must  be  maintained  for  at  least 
30  seconds  and  sufficiently  longer  to 
insure  complete  expansion.  Any 
internal  pressure  applied  previous  to 
the  official  test  may  not  exceed  90 
percent  of  the  test  pressure.  If,  due  to 
failure  of  the  test  apparatus,  the  test 
pressure  cannot  be  maintained,  the  test 
may  be  repeated  at  a  pressure  increased 
by  10  percent  over  the  pressure 
otherwise  specified. 

(3)  Permanent  volumetric  expansion 
may  not  exceed  12  percent  of  total 
volumetric  expansion  at  test  pressure. 

(4)  Cylinders  having  a  calculated  wall 
stress  of  18,000  pounds  per  square  inch 
or  less  at  test  pressure  may  be  tested  as 
follows: 

(i)  At  least  one  cylinder  selected  at 
random  out  of  each  lot  of  200  or  less 
must  be  tested  in  accordance  with 
paragraphs  (h)(1),  (h)(2).  and  (h)(3)  of 
this  section. 

(ii)  All  cylinders  not  tested  as 
provided  in  paragraph  (h)(4)(i)  of  this 
section  must  be  examined  under 
pressure  of  at  least  2  times  service 
pressure  and  show  no  defect. 

(5)  One  finished  cylinder  selected  at 
random  out  of  each  lot  of  1,000  or  less 
must  be  hydrostatically  tested  to  4  times 
the  service  pressure  without  bursting. 
Inability  to  meet  this  requirentent  must 
result  in  rejection  of  the  lot. 

(i)  Flattening  test.  After  hydrostatic 
testing,  a  flattening  test  is  required  on 
one  section  of  a  cylinder,  taken  at 
random  out  of  each  lot  of  200  or  less  as 
follows: 

(1)  If  the  weld  is  not  at  midlength  of 
the  cylinder,  the  test  section  must  be  no 
less  in  width  than  30  times  the  cylinder 
wall  thickness.  The  weld  must  be  in  the 
center  of  the  section.  Weld 
reinforcement  must  be  removed  by 
machining  or  grinding  so  that  the  weld 
is  flush  with  the  exterior  of  the  parent 
metal.  There  must  be  no  evidence  of 
cracking  in  the  sample  when  it  is 


flattened  between  flat  plates  to  no  more 
than  6  times  the  wall  thickness. 

(2)  If  the  weld  is  at  midlength  of  the 
cylinder,  the  test  may  be  made  as 
specified  in  paragraph  (i)(l)(i)  of  this 
section  or  must  be  made  between  wedge 
shaped  knife  edges  (60°  angle)  rounded 
to  a  >/^-inch  radius.  There  must  be  no 
evidence  of  cracking  in  the  sample 
when  it  is  flattened  to  no  more  than  6 
times  the  wall  thickness. 

(j)  Physical  test.  A  physical  test  must 
be  conducted  to  determine  yield 
strength,  tensile  strength,  elongation, 
and  reduction  of  area  of  material  as 
follows: 

(1)  The  test  is  required  on  2 
specimens  cut  from  one  cyUnder  or  part 
thereof  taken  at  random  out  of  each  lot 
of  200  or  less. 

(2)  Specimens  must  conform  to  the 
following: 

(i)  A  gauge  length  of  8  inches  with  a 
width  not  over  1 V2  inches,  a  gauge 
length  of  2  inches  with  a  width  not  over 
1  Vz  inches. 

(ii)  The  specimen,  exclusive  of  grip 
ends,  may  not  be  flattened.  Grip  ends 
may  be  flattened  to  within  I  inch  of 
each  end  of  the  reduced  section. 

(iii)  When  size  of  cylinder  does  not 
permit  securing  straight  specimens,  the 
specimens  may  be  taken  in  any  location 
or  direction  and  may  be  straightened  or 
flattened  cold,  by  pressure  only,  not  by 
blows;  when  specimens  are  so  taken  and 
prepared,  the  inspector's  report  must 
show  in  connection  with  record  of 
physical  test  detailed  information  in 
regard  to  such  specimens. 

(iv)  Heating  of  a  specimen  for  any 
purpose  .is  not  authorized. 

(3)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
ftermanent  strain  of  0.2  percent  of  the 
gauge  length.  The  following  conditions 
apply: 

(i)  The  yield  strength  must  be 
determined  by  the  "offset"  method  as 
prescribed  in  ASTM  Standard  E8-78 

(ii)  Cross-head  speed  of  the  testing 
machine  may  not  exceed  Va  inch  per 
minute  during  yield  strength 
determination. 

(k)  Acceptable  results  for  physical 
tests.  An  acceptable  result  of  the 
physical  test  requires  an  elongation  to  at 
least  7  percent  and  yield  strength  not 
over  80  percent  of  tensile  strength. 

(1)  Weld  tests.  Welds  of  the  cylinder 
are  required  to  successfully  pass  the 
following  tests: 

(1)  Reduced  section  tensile  test.  A 
specimen  must  be  cut  from  the  cylinder 
used  for  the  physical  tests  specified  in 
paragraph  (j)  of  this  section.  The 
specimen  must  be  taken  from  across  the 
seam,  edges  must  be  parallel  for  a 
distance  of  approximately  2  inches  on 
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either  side  of  the  weld.  The  specimen 
must  be  fractured  in  tension.  The 
apparent  breaking  stress  calculated  on 
the  minimum  wall  thickness  must  be  at 
least  equal  to  2  times  the  stress 
calculated  under  paragraph  (f)(2)  of  this 
section,  and  in  addition  must  have  an 
actual  breaking  stress  of  at  least  30,000 
pounds  per  square  inch.  Should  this 
specimen  fail  to  meet  the  requirements, 
specimens  may  be  taken  from  2 
additional  cylinders  from  the  same  lot 
and  tested.  If  either  of  the  latter 
specimens  fails  to  meet  requirements, 
the  entire  lot  represented  must  be 
rejected. 

(2)  Guided  bend  test.  A  bend  test 
specimen  must  be  cut  from  the  cylinder 
used  for  the  physical  tests  specified  in 


paragraph  (j)  of  this  section.  Specimen 
must  be  taken  across  the  seam,  must  be 
1  Vz  inches  wide,  edges  must  be  parallel 
and  rounded  with  a  file,  and  back-up 
strip,  if  used,  must  be  removed  by 
machining.  The  specimen  must  be  bent 
to  refusal  in  the  guided  bend  test  jig 
illustrated  in  paragraph  6.10  of  CGA 
Pamphlet  C-3.  The  root  of  the  weld 
(inside  surface  of  the  cylinder)  must  be 
located  away  from  the  ram  of  the  jig.  No 
specimen  must  show  a  crack  or  other 
open  defect  exceeding  Va  inch  in  any 
direction  upon  completion  of  the  tept. 
Should  this  specimen  fail  to  meet  the 
requirements,  specimens  may  be  taken 
from  each  of  2  additional  cylinders  from 
the  same  lot  and  tested.  If  either  of  the 
latter  specimens  fail  to  meet 


requirements,  the  entire  lot  represented 
must  be  rejected. 

(m)  Rejected  cylinders.  Repair  of 
welded  seams  is  authorized.  Acceptable 
cylinders  must  pass  all  prescribed  tests. 

(n)  Inspector's  report.  In  addition  to 
the  information  required  by  §  178.35, 
the  record  of  chemical  analyses  must 
also  include  applicable  information  on 
iron,  titanium,  zinc,  and  magnesium 
used  in  the  construction  of  the  cylinder. 

Issued  in  Washington,  DC  on  February  12, 
1996,  under  authority  delegated  in  49  CFR 
Part  106. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
(PR  Doc.  96-3554  Filed  3-1-96;  8:45  am) 
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UMI 


':  The  Food  aiid  Drug 

(FDA)  is  proposiag  to 
cohr  additive  lakes 
aa  suitable  aad  sais  fot  use 

^  __  _^  _  and  cosmetics.  The 

a^mxj  is  ptopeaiBg  to  pwmit  the  use  of 
thas  atta  straight  coIot  in  the 
of  a  lake,  to  modify  the 
far  lakes,  and  to  simplify 

Scation  prooeduie  inr 

lakes.  As  pvt  of  these  actioM,  the 
i^ancy  is  piopoeing  to  amoid  its 
rapilalieaete  require  the  piepwation  of 
lakes  hom  oattified  batches  of  straight 
color;  to  provide  simplified 
nomenclatuie  for  declaring  cok^ 
additives,  including  lakes,  mi  cosmetic 
jKoducts;  to  require  declaration  of  FD&C 
Yelkm  Na  5  and  FD*C  Yellow  No.  6 
on  all  foods  and  some  drug  products 
contaiBag  lakes  of  these  straight  colors; 
md  to  terminate  the  listing  of  eartain 
straight  arfors  as  components  of  lakes 
for  dni^  amA  ceametic  use  and  the 
listing  of  cakaum  salts  as  components  of 
lakes  for  feed  uae. 

This  proposed  rule  is  intended  to 
complete  the  agency's  disposition  of  the 
provisioaal  list  o(  color  additives  that 
was  ortabtiihod  under  the  transitional 
provisiona  of  the  Color  Additive 

n tmeetn  of  1960  (the  1960 

amenAamals)  and  to  establish 
regulatioaa  prescribing  conditions 
umler  which  lakes  may  be  prepared, 
labeled,  and  safaly  used  in  food,  drugs, 
and  coametica. 

DATES:  Writtaa  comments  by  June  3, 
1996.  except  that  comments  regarding 
infiomalioB  collection  should  be 
submitted  by  April  3, 1996,  but  not  later 
than  May  3. 1996. 

AOonemS:  written  comments  to  the 
Dockets  M^Mgement  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockvilfe,  MD  20657.  Comments 
regardii^  information  collection  to  the 
Office  of  lafiormation  and  Regulatory 
A^rs.  0MB.  New  Executive  Office 
Building,  rm.  10235,  Washington,  DC 
20503,  ATTN:  Desk  Officer  for  FDA. 
Process  deacriptions,  identity 


information  for  anions  in  precipitants, 
and  ingredient  specifications  for 
substrata  (including  rosin),  and  rosin 
samples  to  the  Colors  Technology 
Branch  (HFS-126),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204. 
FOR  FUHTMER  MFOMMTION  CONTACT: 
Regarding  proposed  certification 
procedures,  including  proposed 
paperwork  requirements,  and  for 
proposed  product  ingredient 
declarations: 

Julie  N.  Barrows,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-126), 
Food  and  Drug  Administration,  206  C 
St.  SW.,  Washington,  DC  20204,  202- 
205-4662. 

Regarding  other  issues: 
Arthur  L.  Lipntan,  Center  fw  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  202IW, 
202^18-3073. 
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I.  Identity,  Manufacture,  aiul  Properties 
of  Lakes 

Color  additives  may  be  added  to  food, 
drugs,  cosmetics,  and  certain  medical 
devices  for  the  purpoA  of  imparting 
color.  The  three  categories  of  color 
additives  are:  (1)  "Straight  colors"  (color 
additives  that  have  not  been  mixed  or 
chemically  reacted  with  any  other 
substance);  (2)  lakes  (color  additives 
formed  by  cjiemically  reacting  a  straight 
color  with  water-insoluble  substances); 
and  (3)  mixtures  (color  additives  formed 
by  mixing  a  color  additive  with  one  or 
more  other  color  additives  or 
noncolored  substances,  without 
cheflMf»l  reactioni) 

A  lake  is  a  water-insoluble  pigment 
composed  of  a  water-soluble  straight 
c^or  strongly  adaerbed  onto  an 
insoluble  substratum  through  use  of  a 
precipitant.  The  regulations  in  part  82 
(21  CFR  pMt  62),  where  lakes  are 
provisionaUy  listed,  use  the  term  "basic 
radical"  to  denote  a  precipitant.  As 
more  hitty  described  in  sectitm  III.A.6. 
of  this  document,  the  agency  is 
prt^posing  to  replace  the  term  "basic 
radical"  with  the  more  scientifically 
accurate  term  "precipitant."  The 
proposed  terminology  will  be  used 
throughout  the  rest  of  this  document. 

The  first  step  in  manufacturing  a  lake 
is  the  preparation  of  an  aqueous  slurry 
of  the  substratum  (e.g.,  alumina).  This 
aqueous  slurry  is  mixed  with  an 
aqueous  solution  of  a  straight  color  to 
produce  a  partially  precipitated  (or 
laked)  product.  The  laking  process  is 
completed  by  the  addition  of  a 
precipitant  (e.g.,  aluminum  chloride), 
which  results  in  the  producticm  of  the 
sah  (e.g.,  aluminum  sah)  of  the  straight 
coioT  and  the  adsorption  of  the  salt  onto 
the  substratum.  The  resuhing  lake  is 
washed,  dried,  and  finely  ground  before 
mariceting. 

The  Hterature  reports  several 
variations  of  the  basic  laking  process 
(RefiB.  1  through  5).  Scwne  substrata  are 
synthesized  in  situ;  Le.,  the  components 
used  to  prepare  the  substratum,  rather 
than  the  preformed  substratum,  are 
added  during  the  laking  procedure.  For 
example,  alumina  slurries  may  be 
prepared  by  precipitation  of  hydrated 
alumina  from  an  aluminum  sulfiate 
solution  with  a  sodium  carbonate  or 
sodium  hydroxide  solution.  These 
slurries  are  used  directly  in  the 
synthesis  of  lakes,  without  isolation  of 
the  precipitated  substratiun. 

Some  lakes  are  themselves  prepared 
in  situ.  In  this  process,  the  chemical 
precursors  for  the  straight  color  are 
mixed  directly  with  the  substratum  and 
the  precipitant  during  the  laking 
procedure.  The  lake  is  produced  as  the 


straight  color  is  synthesized,  without 
isolation  of  the  straight  color  as  a 
discrete  batch. 

The  chemical  association  between  the 
components  of  a  lake  may  involve 
various  types  of  interactions,  including 
ionic  bonds,  hydrogen  bonds,  and  van 
der  Waals  forces  (Refs.  4  through  9). 
Lakes  generally  contain  10  to  40  percent 
by  weight  of  the  straight  color.  They 
also  contain  approximately  1  to  4 
percent  of  the  weight  of  the  lake  as  the 
cationic  precipitant.  The  remaining  56 
to  89  percent,  by  weight,  of  lakes 
consists  primarily  of  substrata.  The 
color  content  of  a  lake  depends  on  the 
desired  color  intensity  and  shade  of  the 
lake. 

Lakes  offer  many  technical  advantages 
over  water-soluble  straight  colors.  The 
chemical  bonding  of  the  color  with 
substrata  generally  promotes  light  and 
heat  stability.  Furthermore,  because 
lakes  are  not  water-soluble,  the  use  of 
lakes  in  aq^ueous  foods  reduces  color 
migration. 

The  agency's  current  regulations  for 
lakes  in  part  82  were  issued  under 
section  203  of  the  Color  Additive 
Amendments  of  1960  (Pub.  L.  86-618), 
which  provided  for  the  temporary, 
provisional  listing  of  commercially 
established  colors.  The  regulations 
provide  that  before  a  lake  may  be  used 
in  a  food,  drug,  or  cosmetic  product, 
each  batch  of  the  lake  must  be  certified 
by  FDA.  When  requesting  certification 
of  a  batch  of  a  lake,  the  requester 
submits  a  sample  from  the  batch  to  the 
agency  for  analysis.  If  the  agency  finds 
that  the  concentrations  of  impurities  in 
the  sample  are  within  the  levels 
specified,  and  the  batch  otherwise 
appears  to  comply  with  the  applicable 
regulations,  the  agency  certifies  the 
batch  by  issuing  the  requester  a 
certificate  showing  the  certification  lot 
number  assigned  to  that  batch  of  lake. 

Lakes  represent  approximately  25 
percent  of  the  total  poundage  of  color 
additives  certified  by  FDA. 
Approximately  80  percent  of  the  lakes 
certified  are  FD&C  (food,  drugs,  and 
cosmetics)  lakes  and  the  remaining  20 
percent  are  D&C  (drugs  and  cosmetics) 
lakes.  (See  section  II.A.  of  this 
document  for  an  explanation  of  the 
terms  "FD&C"  and  "D&C".) 

II.  Regulatory  History  and  Current 
Listings  of  Lakes 

A.  Regulatory  History  of  Lakes 

Section  7  of  the  Food  and  Drugs  Act 
of  1906  (Pub.  L.  59-384)  prohibited  the 
uso'of  poisonous  or  deleterious  colore  in 
confectionery  and  the  coloring  or 
staining  of  food  to  conceal  damage  or 
inferiority.  In  1907,  the  agency,  then 


part  of  the  Department  of  Agriculture, 
issued  Food  Inspection  Decision  76 
(Ref.  10),  which  contains  a  list  of  seven 
straight  colors  approved  for  use  in  food. 
Between  1907  and  1939,  the  agency 
expanded  the  list  of  straight  colors 
approved  for  use  in  food  from  7  to  15. 
These  colors  were  known  as  "coal  tar 
colors"  because  they  were  synthesized 
mainly  from  substances  obtained  from 
coal  tar.  However,  prior  to  1939,  the 
agency's  list  of  acceptable  colors  did  not 
include  lakes  of  coal  tar  colors  because 
such  lakes  were  not  used  in  food.  ALso, 
prior  to  1938,  the  government  program 
for  batch  analysis  and  certification  of 
colors  was  voluntary. 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  of  1938  (21  U.S.C.  301  et  seq.  (the 
act))  (Pub.  L.  75-717)  required  FDA  to 
list  coal  tar  colors  "harmless  and 
suitable"  for  use  in  foods,  drugs,  and 
cosmetics,  and  to  certify  all  batches  of 
listed  colors,  including  lakes.  The 
agency  issued  regulations  under  the  act 
listing  lakes  for  food  use,  as  well  as  for 
drug  and  cosmetic  use,  and  establishing 
conditions  for  certification  of  batches  of 
lakes  (4  FR  1922,  May  9,  1939;  4  FR 
3931,  September  16,  1939;  and  5  FR 
1138,  March  23.  1940).  The  agency 
issued  the  first  certificate  for  a  lake 
under  the  act  on  May  11,  1939  (Ref.  11). 
The  initial  listing  of  lakes  for  food  use 
under  the  act  restricted  their  use  to 
coloring  shell  eggs  (egg  dyeing)  (5  FR 
1138).  In  1959,  at  the  request  of 
industry,  the  agency  expanded  the  uses 
of  lakes  prepared  fi-om  FD&C  straight 
colors  to  encompass  general  u.se  in 
foods  (24  FR  3818,  May  13,  1959;  and 
24  FR  5302,  June  30,  1959). 

The  1960  amendments  amended  the 
act  by  defining  the  term  "color 
additive"  (section  201(t)  (21  U.S.C. 
321(t)))  for  the  first  time  and  restricting 
the  use  of  color  additives  in  or  on  food, 
drugs,  cosmetics,  or  the  human  body  to 
those  listed  in  FDA  regulations.  (The 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295)  extended  these 
restrictions  to  the  use  of  color  additives 
in  certain  medical  devices.)  As 
amended,  the  act  provides  that  a  food 
(section  402(c)  (21  U.S.C.  342(c))).  drug 
or  device  (section  501(a)(4)  (21  U.S.C. 
351(a)(4))),  or  cosmetic,  other  than  a 
coal  tar  hair  dye  (section  601(e)  (21 
U.S.C.  361(e))),  is  adulterated  if  it  is, 
bears,  or  contains  an  unsafe  color 
additive.  Section  721  (formerly  section 
706)  of  the  amended  act  (21  U.S.C.  379e) 
provides  for  the  listing  of  safe  and 
suitable  color  additives  for  use  in  foods, 
drugs,  cosmetics,  and  medical  devices; 
it  prohibits  the  listing  of  a  color  additive 
for  a  proposed  use  unless  data  establish 
that  such  use  will  be  safe.  Section  721 
of  the  act  also  continues  the 


requirement  for  certification  of  batches 
of  color  additives,  with  or  without 
diluents,  to  determine  whether  each 
batch  conforms  to  the  purity  and 
identity  specifications  in  the  applicable 
listing  regulation.  However,  the 
amendments  allow  FDA  to  exempt  color 
additives  from  batch  certification  if 
certification  is  unnecessary  to  prolet.l 
the  public  health. 

Section  203  of  the  1960  amendments 
ahso  provided  for  the  provisional  listing 
of  color  additives  that  were 
commen:ially  established  when  the 
1960  amendments  were  enacted, 
pending  completion  of  scientific 
investigations  ne(:es.sary  to  determine 
their  safety  under  the  new  standard 
established  by  the  1960  amendments. 
The  purpose  of  section  203  was  to  allow 
the  use  of  such  color  additives  on  an 
interim  basis,  lo  the  extent  consi.stent 
with  the  public  health.  Set:lion  203 
directed  the  agency  to  recognize  as 
provisionally  listed  the  following  color 
additives:  (1)  Any  color  additive  which, 
on  the  day  preceding  the  enactment 
date,  was  listed  and  certifiable  for  any 
use  or  uses  and  for  which  a  hatch  or 
batches  had  been  certified  for  such  use 
or  uses  prior  to  the  enactment  date:  (2) 
any  color  additive  which  was 
commercially  used  or  sold  prior  to  the 
enactment  date  for  any  use  or  uses  on 
any  food.  drug,  or  cosmetic,  but  was  not 
required  to  be  listed  under  the  act:  (3) 
synthetic  beta  carotene.  The  provisional 
listing  was  to  apply  only  to  the  use  or 
uses  to  which  Ine  certifioition  applied, 
or  for  which  the  color  additive  had  been 
commercially  used  or  .sold. 

Under  the  authority  of  the  1960 
amendments,  in  the  Federal  Register  of 
0<:tober  12,  1960  (25  FR  9759),  the 
agency  provisionally  listed  those  color 
additives,  including  lakes,  covered  by 
section  203.  This  listing,  originally 
codified  as  21  CFR  8.501  and  later 
recodified  as  §81.1  (21  CFR8M)(42FR 
15665,  March  22,  1977)  included  many 
of  the  coal  tar  colors  (including  lakes) 
thai  had  been  previously  listed. 

In  the  Federal  Register  of  De<:ember 
27.  1963  (28  FR  1431 1),  the  agency 
determined  that  batch  certification  was 
unnecessary  to  ensure  the  .safety  of  most 
color  additives  derived  from  plant, 
animal,  or  mineral  sources,  and 
designated  these  color  additives  as 
exempt  from  certification.  However,  the 
agency  determined  that  hatch 
certification  was  necessary  to  ensure  the 
.safety  of  most  color  additives,  including 
lakes,  derived  principally  from  coal  and 
petroleum  sources,  and  designated  those 
colors  as  subject  to  certifit:ation. 
Currently,  the  color  additives  exempt 
from  batch  certification  and  the 
permanently  listed  color  additives 


S374  Fedwd  RogislBr  /  Vol.  61.  No.  43  /  Monday,  March  4.  1996  /  Proposed  Rules       ^^^^ 


Federal  Regiater  /  Vol.  61.  No.  43  /  Monday.  March  4.  1996  /  Proposed  Rules 


837S 


subject  to  batch  certification  are  Hated 
in  parts  73  and  74  (21  CFR  parts  73  and 
74).  respectively. 

Since  the  establishment  of  the 
provisional  Ust  in  1960.  the  agency  has 
gradually  removed  color  additives  from 
the  list  eitlwr  by  permanent  listing  or  by 
terminatian  of  Usting  due  to  lack  of 
interest  by  industry  or  due  to  safsty 
cinicems  fwompted  by  the  agency's 
reviews.  At  this  time,  only  lakes  remain 
provisioDally  listed  in  paiXs  81  and  82. 

Alter  the  enactment  of  the  act  in  1938, 
FDA  established  the  designation 
"FD4C*  to  identify  color  additives 
listed  fc»  use  in  foods,  drugs,  and 
cosmetics;  the  designation  "DAC"  to 
identify  color  additives  listed  for 
general  use  in  drugs  and  cosmetics,  but 
not  foods;  and  the  designation  "Ext. 
DftC"  to  identify  color  additives  listed 
far  use  only  in  externally  applied  drugs 
and  cosmetics  (4  FR  1922  at  1923). 
These  designations  are  still  part  of  the 
names  of  certified  color  additives. 
Ho«vever,  the  uses  of  some  straight. 
colors  (and  consequently  also  of  their 
lakes)  were  restricted  when  they  were 
permanently  listed,  based  on  the  safety 
reviews  conducted  by  the  agency  under 
the  1960  amendments.  Consequently, 
the  designations  "FDAC"  or  "DftC"  in 
the  name  of  a  certiHed  color  additive 
can  no  longer  be  relied  upon  to 
accuratefy  describe  the  approved  uses  of 
the  color  additive. 

B.  Current  Listings  of  Lakes        I 

1.  Provisional  Listing  and  General 
Provisions  for  Lakes  . 

Section  81.1  identifies  the 
provisionally  listed  color  additives.  The 
only  color  additives  remaining  on  the 
provisional  list  are  lakes  (§  81.1(a).  (b), 
and  (c)). 

Part  82,  subpart  A.  prescribes  the 
general  provisions  applicable  to 
provisionally  listed  color  additives. 
Section  82.3  contains  definitions  of 
terms  such  as  "alumina"  and  "blanc 
fixe."  Section  82.5  prescribes  general 
specifications,  including  specifications 
for  levels  of  lead,  arsenic,  and  heavy 
metals  other  than  lead  and  arsenic,  that 
are  applicable  to  lakes  listed  in  the  other 
subparts  of  part  82.  It  also  provides  a 
specification  for  the  level  of  soluble 
barium  applicable  to  lakes  listed  in 
subpart  C  or  D  of  part  82  that  contain 
a  barium  salt. 

2.  Provisional  Listing  of  Lakes  for  Use 
in  Foods,  Drugs,  and  Cosmetics 

Part  82,  subpart  B.  identifies  the  lakes 
that  are  provisionally  listed  for  use  in 
foods,  drugs,  and  cosmetics.  Section 
82.50  prescribes  the  certification 
requirements  for  these  lakes. 


Section  82.51  specifies  that  lakes  for 
use  in  foods,  drugs,  and  cosmetics  are 
made  by  extending,  on  a  substratum  of 
alumina,  a  salt  of  one  of  the  following 
certified  water-soluble  straight  colors 
with  the  cation  precipitant  aluminum  or 
calcium:  FD&C  Blue  No.  1  (§82.101); 
FD&C  Blue  No.  2  (§  82.102);  FD&C 
Green  No.  3  (§  82.203):  FDftC  Yellow 
No.  5  (§82.705);  and  FD&C  Yellow  No. 
6  (§  82.706).  Only  previously  certified 
batches  of  the  straight  color  may  be 
used.  Section  82.51  also  provides 
specifications  for  soluble  chlorides  and 
sulfates  and  for  inorganic  matter 
insoluble  in  hydrochloric  acid  (HCl)  and 
prescribes  rules  for  naming  the  lakes 
that  are  listed  for  use  in  foods,  drugs, 
and  cosmetics. 

3.  Provisional  Listing  of  Lakes  for  Use 
in  Drugs  and  Cosmetics 

Part  82,  subpart  C,  identifies  the  lakes 
that  are  provisionally  listed  for  general 
use  in  drugs  and  cosmetics.  Section 
82.1051  prescribes  the  certification 
requirements  for  these  lakes,  which  may 
be  used  both  in  ingested  and  externally 
applied  drugs  and  cosmetics.  Externally 
applied  drugs  and  cosmetics  are  those 
that  are  applied  to  the  external  parts  of 
the  body  and  not  to  the  lips  or  any  body 
surface  covered  by  mucous  membrane 
(§  70.3(v)  (21  CFR  70.3(v))). 

Section  82.1051  specifies  that  lakes 
for  use  in  drugs  and  cosmetics  are  made 
by  extending,  on  one  or  more  listed 
substrata,  one  of  the  listed  straight 
colors  with  one  or  more  of  the  listed 
precipitants.  The  precipitant  may  be 
added  either  as  a  component  of  the 
listed  straight  color,  or  alone  to  form  the 
salt  of  the  listed  straight  color.  The 
following  substrata,  alone  or  in  any 
combination,  are  authorized  for  use  in 
lakes  for  drug  and  cosmetic  use: 
Alumina,  blanc  fixe,  gloss  white,  clay, 
titanium  dioxide,  zinc  oxide,  talc,  rosin, 
aluminum  benzoate,  and  calcium 
carbonate.  The  regulation  also  lists  the 
following  cation  precipitants  for  use  in 
lakes  for  drug  and  cosmetic  use: 
Sodium,  potassium,  aluminum,  barium, 
calcium,  strontium,  and  zirconium. 

The  regulation  provides  for  the  use  of 
the  following  straight  colors  in 
producing  lakes  for  drug  and  cosmetic 
use:  FD&C  Blue  No.  1  (§  82.101);  FD&C 
Blue  No.  2  (§  82.102);  FD&C  Green  No. 

3  (§  82.203).  FD&C  Red  No.  4  (§  82.304); 
FD&C  Yellow  No.  5  (§82.705);  FD&C 
Yellow  No.  6  (§82.706);  D&C  Blue  No. 

4  (§  82.1104),  D&C  Green  No.  5 
(§  82.1205),  D&C  Orange  No.  5 

(§  82.1255),  D&C  Red  No.  6 
(§82.1306),  D&C  Red  No.  7  (§82.1307), 
D&C  Red  No.  21  (§  82.1321),  D&C  Red 
No.  22(§  82.1322),  D&C  Red  No.  27 
(§82.1327).  D&C  Red  No.  28  (§82.1328), 


DftC  Red  No.  30  (§82.1330),  DftC  Red 
No.  33  (§  82.1333),  DftC  Red  No.  34 
(§82.1334),  DftC  Red  No.  36  (§82.1336), 
DftC  Violet  No.  2  (§  82.1602).  and  DftC 
YeUow  No.  10  (§82.1710). 

The  regulations  for  lakes  of  DftC  Red 
No.  33  (§82.1333),  DftC  Red  No.  36 
(§  82.1336)  and  FDftC  Yellow  No.  6 
(§  82.706)  further  require  that  lakes  of 
these  straight  colors  for  drug  and 
cosmetic  use  be  prepared  from 
previously  certified  batches  of  the 
straight  colors.  Uncertified  batches  of 
the  remaining  straight  colors  may  be 
used  to  prepare  lakes  for  drug  and 
cosmetic  use.  Section  82.1051  also 
provides  specifications  for  ether 
extracts,  soluble  chlorides  and  sulfates, 
and  intermediates,  and  prescribes  rules 
for  naming  lakes  that  are  listed  fo/  drug 
and  cosmetic  use. 

4.  Provisional  Listing  of  Lakes  for  Use 
in  Externally  Applied  Drugs  and 
Cosmetics 

Part  82,  subpart  D,  identifies  the  lakes 
that  are  provisionally  listed  for  use  in 
externally  applied  drugs  and  cosmetics. 
Section  82.2050  prescribes  the 
certification  requirements  for  these 

Section  82.2051  specifies  that  lakes 
for  use  in  externally  applied  drugs  and 
cosmetics  are  made  by  extending,  on 
one  or  more  listed  substrata,  one  or 
more  of  the  listed  precipitants,  and  the 
straight  color  Ext.  DftC  Yellow  No.  7 
listed  in  §  82.2707a.  The  precipitant 
may  be  added  either  as  a  component  of 
the  listed  straight  color,  or  alone  to  form 
the  sah  of  the  listed  straight  color. 

Although  Ext.  D&C  Yellow  No.  7  is 
the  only  straight  color  referred  to  in 
subpart  D,  its  lakes  are  not  the  only 
lakes  limited  to  use  in  externally 
applied  drugs  and  cosmetics.  As  noted 
above,  certain  straight  colors  that  were 
provisionally  listed  for  general  drug  and 
cosmetic  use  were  restricted  to  use  in 
externally  applied  drugs  and  cosmetics 
as  part  of  their  permanent  listing.  The 
agency  also  amended  the  provisional 
listings  for  the  lakes  of  these  straight 
colors  to  impose  the  same  restrictions. 
The  provisional  listings  of  the  following 
color  additives  in  subparts  B  and  C  of 
part  82  limit  the  use  of  their  lakes  to 
externally  applied  drugs  and  cosmetics: 
FD&C  Red  No.  4  (§  82.304);  D&C  Blue 
No.  4  (§82.1104),  D&C  Green  No.  6 
(§82.1206),  D&C  Orange  No.  4 
(§  82.1254),  D&C  Orange  No.  10 
(§  82.1260),  D&C  Orange  No.  11 
(§82.1261).  D&C  Red  No.  17  (§82.1317). 
D&C  Red  No.  31  (§82.1331),  D&C 
Yellow  No.  7  (§  82.1707)  and  D&C 
Yellow  No.  8  (§82.1708). 

The  substrata,  precipitants,  and 
additional  specifications  listed  in 


§82.2051  for  lakes  used  in  externally 
applied  drugs  and  cosmetics  are  the 
same  as  those  listed  in  §82.1051  for 
D&C  lakes.  Section  82.2051  also 
specifies  that  the  listed  names  of  Ext. 
D&C  lakes  are  derived  in  the  same 
manner  as  for  D&C  lakes. 

5.  Permanently  Listed  Lakes  of  FDftC 
Red  No.  40 

The  color  additive  FD&C  Red  No.  40 
was  not  included  in  the  provisional  list 
because  FD&C  Red  No.'40  was  not  in 
use  in  1960.  In  the  Federal  Register  of 
April  10, 1971  (36  FR  6892),  the  agency 
published  a  final  rule,  in  response  to  a 
color  additive  petition,  permanently 
listing  FDftC  Red  No.  40  for  use  in  food 
and  drugs.  The  agency  later  amended 
these  regulations  in  response  to  another 
petition  to  provide  for  use  of  the  lakes 
of  FD&C  Red  No.  40  in  food  and  drugs 
(36  FR  23553,  December  10, 1971). 
Subsequently,  in  response  to  further 
petitions,  the  agency  published  final 
rules  expanding  the  listing  of  FD&C  Red 
No.  40  to  cosmetic  uses.  First,  in  the 
Federal  Register  of  August  6, 1974  (39 
FR  28278),  the  agency  published  a  final 
rule  permanently  listing  FD&C  Red  No. 
40  for  use  in  dentifrices  that  are 
cosmetics.  Subsequently,  the  agency 
amended  these  regulations  to  expand 
the  use  of  FD&C  Red  No.  40  and  its 
lakes  to  cosmetics  generally  (39  FR 
44198,  December  23.  1974). 

The  permanent  listings  of  FD&C  Red 
No.  40  for  food.  drug,  and  cosmetic  use 
in  §§  74.340.  74.1340.  and  74.2340, 
respectively,  include  its  lakes.  However, 
the  permanent  listings  of  these  lakes  cite 
the  provisional  listings  for  lakes  in  part 
82  for  the  preparation,  specifications, 
and  labeling  requirements  applicable  to 
FD&C  Red  No.  40  lakes.  As  a  result,  any 
agency  acticm  on  the  provisional  listings 
for  lakes  will  affect  the  permanent 
listings  for  the  lakes  of  FD&C  Red  No. 
40.  Therefore,  this  proposal  includes 
consideration  of  the  lakes  of  FD&€  Red 
No.  40. 

C.  The  1965  Proposal  for  Permanent 
Listing  of  Lakes  and  the  1979  Notice  of 
Intent 

In  the  Federal  Register  of  May  11, 
1965  (30  FR  6490),  the  agency  proposed 
to  list  permanently  certain  lakes  for  use 
in  foods,  drugs,  and  cosmetics  under 
conditions  similar  to  their  current 
provisional  listing.  However,  because 
many  straight  colors  were  still 
provisionally  listed  and  because  of  the 
need  for  more  information  on  lakes,  the 
agOTicy,  in  1979,  terminated  the 
rulemaking  initiated  by  this  proposal 
without  taking  final  action  (44  ni 
36411.  June  22, 1979). 


In  the  same  issue  of  the  Federal 
Register  (44  FR  36411),  the  agency 
published  a  notice  that  announced  the 
agency's  intent  to  repropose  regulations 
concerning  lakes  (the  1979  notice  of 
intent  (NOI)).  The  agency  also  addressed 
the  comments  it  had  received  in 
response  to  the  1965  proposal  regarding 
the  permanent  listing  of  lakes.  Three  of 
the  five  comments  on  the  1965  proposal 
recommended  revising  the  regulations 
to  provide  for  the  use  of  more  than  one 
previously  certified  batch  of  color 
additive  in  the  preparation  of  lakes  for 
coloring'  dmgs  and  cosmetics.  In  the 
1979  NOI,  the  agency  stated  its 
intention  to  consider  this 
recommendation  in  developing  a  new 
proposal  for  the  permanent  listing  of 
lakes.  The  agency  also  identified  the 
following  issues  for  the  scientific  review 
of  lakes:  (1)  The  definition  and 
nomenclature  of  lakes;  (2)  the  safety  of 
lakes;  and  (3)  the  specifications  for  lakes 
(stability  and  certification 
methodology).  The  agency  requested 
information  and  conunents  pertaining  to 
these  issues. 

The  agency  received  four  comments 
on  the  1979  NOI.  These  included  two 
brief  responses  fiom  manufacturers  and 
two  extensive  comments  from  trade 
associations,  the  International 
Association  of  Color  Manufacturers 
(lACM)  (formeriy  the  Certified  Color 
Manufacturers'  Association  (CCMA)) 
and  the  Cosmetic,  Toiletry,  and 
Fragrance  Association,  Inc.  (CTFA).  The 
issues  raised  by  the  agency  in  the  1979 
NOI.  along  with  the  four  comments 
received  on  that  notice,  and  the  agency's 
responses  to  the  comments,  are 
discussed  in  the  following  sections. 
This  proposal  does  not.  however, 
address  comments  related  to  the  straight 
colors  that  were  provisionally  listed  in 
1979  but  have  been  denied  permanent 
listing  in  subsequent  rolemakings 
(FD&C  Red  No.  3  (extemally  applied 
drug  and  all  cosmetic  uses).  D&C  Red 
Nos.  8.  9.  and  19.  and  DftC  Orange  No. 
17). 

ni.  Development  of  Proposed  Actions 
for  Lakes 

A.  Terminology  of  Lakes 

The  agency  is  proposing  the  following 
changes  to  the  existing  definitions 
relating  to  lakes. 

1.  Straight  Color 

Currently.  §  70.3(j)  defines  the  term 
"straight  color"  as  "a  color  additive 
hsted  in  parts  73,  74,  and  81  of  this 
chapter,  and  includes  lakes  *  *  *." 
Thus,  the  term  encompasses  all  listed 
color  additives,  including  lakes.  Current 
§  70.3(1)  defines  Uie  term  "lake"  as  "a 


straight  color  extended  on  a  substratum 
by  adsorption,  coprecipitation,  or 
chemical  combination  that  does  not 
include  any  combination  of  ingredients 
made  by  simple  mixing  process."  These 
two  regulations,  when  read  together, 
suggest  that  a  lake  may  be  used  as  a 
color  component  of  another  lake.  This 
implication  is  inconsistent  with  current 
regulations  for  lakes  (§§  82.51,  82.1051, 
and  82.2051)  and  with  the  proposed 
regulations  for  lakes  in  this  document, 
which  do  not  allow  the  synthesis  of  a 
lake  using  another  lake  as  a  color 
component. 

There  are  other  instances  in  which  the 
existing  definition  of  straight  color 
creates  confusion.  For  example,  the 
procedures  for  requesting  certification 
of  a  batch  of  a  color  additive  treat 
straight  colors  (§80.21(j)(l)  (21  CFR 
80.21(j)(l))  and  lakes  (§80.21(j)(2)) 
separately.  Federal  Register 
publications  relating  to  color  additives 
also  commonly  use  the  term  "straight 
color"  to  refer  to  a  color  additive  other 
than  a  lake.  For  example,  the  1979  NOI 
referred  to  straight  colors  as  distinct 
from  lakes;  the  agency's  request  for 
information  concerning  the  usage  of 
FD&C  Red  No.  3  requested  data  on 
straight  colors,  lakes,  and  mixtures  (52 
FR  44485:  November  19,  1987). 
Communications  between  the  agency 
and  industry  also  indicate  that  the 
common  usage  of  the  term  "straight 
color"  does  not  ordinarily  include  the 
term  "lake."  To  eliminate  the  confusion 
resulting  from  the  existing  definition, 
the  agency  is  proposing  to  revise  the 
definition  for  "straight  color."  As 
revised,  the  definition  would  read  "The 
term  'straight  color'  means  a  color 
additive  that  is  listed  in  part  73  or  74 
of  this  chapter,  but  does  not  include 
color  additive  mixtures  or  lakes." 

2.  Listed  Color 

• 

As  discussed  in  section  lU.A.l.,  the 
proposed  definition  of  "straight  color" 
would  exclude  lakes.  Therefore,  the 
agency  is  proposing  a  new  term  "listed 
color"  to  refer  to  any  color  additive 
(including  a  lake)  listed  in  part  73  or  74 
for  any  use.  By  definition,  the  term 
would  not  include  mixtures,  which  are 
not  themselves  listed  colors  but  rather 
combinations  of  listed  colors.  The 
agency  is  proposing  to  add  the  following 
definition  at  §  70.3(w):  "The  term  listed 
color'  means  a  color  additive  listed  in 
part  73  or  74  of  this  chapter  and 
includes  lakes." 

3.  Mixture 

Currenlfy.  §  70.3(k)  defines  the  term 
"mixture"  as  "a  color  additive  made  by 
mixing  two  ci  more  straight  colors,  or 
one  or  more  straight  colors  and  one  or 
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more  diluents."  The  agency  is  proposing 
to  modify  this  definition  to  replace  the 
current  reference  to  "straight  color" 
with  "listed  color"  and  to  clarify  that  a 
mixture  does  not  involve  a  chemical 
reaction  between  its  components. 
Proposed  §  70.3(k)  would  read  "The 
term  'mixture'  means  a  color  additive 
made  by  mixing  two  or  more  listed 
colors,  or  one  or  more  listed  colors  and 
one  or  more  diluents,  without  an 
accompanying  chemical  reaction." 

4.  Lake  I 

Currently.  §  70.3(1)  defines  the  term 
"lake"  as  "a  straight  color  extended  on 
a  substratum  by  adsorption, 
coprecipitation.  or  chemical 
combination  that  does  not  include  any 
combination  of  ingredients  made  by 
simple  mixing  process."  As  discussed  in 
sections  IV.  and  V.  of  this  document,  the 
agency  is  proposing  to  permit  the 
preparation  of  a  lake  using  more  than 
one  straight  color.  Proposed  §  70.3(1) 
would  read  "The  term  'lake'  means  a 
color  additive  made  by  extending  one  or 
more  straight  colors  on  one  or  more 
substrata  by  adsorption,  coprecipitation, 
or  chemical  combination,  but  does  not 
include  mixtures."  j 

5.  Substratum 

Currently,  §  70.3(n)  defines 
"substratum"  as  "the  substance  on 
which  the  pure  color  in  a  lake  is 
extended."  This  definition  implies  that 
it  is  only  the  pure  color  that  is  extended 
on  the  substratum.  However,  the  data 
reviewed  by  the  agency  on  the  stability 
of  straight  colors  after  laking  clearly 
demonstrate  that  intermediates  and 
subsidiary  colors  are  also  extended  on 
the  substratum  during  the  laking 
process.  Therefore,  the  agency  is 
proposing  to  amend  the  definition  of 
sulntratum  to  read  "The  term 
'substratum'  means  the  substance  on 
which  the  straight  color  in  a  lake  is 
extended." 

6.  Precipitant  (Basic  Radical) 

Although  the  term  "basic  radical"  is 
not  defined  in  the  color  additive 
regulations,  §§82.51  and  82.1051  use 
"basic  radical"  to  denote  a  substance 
that  may  be  used  to  precipitate  a  lake 
during  its  manufacture.  The  agency 
believes  that  "precipitant"  is  a  more 
descriptive  and  scientifically  accurate 
term  for  such  a  substance.  "Precipitant" 
is  the  term  normally  used  in  technical 
publications.  For  example,  the 
Condensed  Chemical  Dictionary  (12th 
ed.,  1993)  defines  a  lake  as  a  pigment 
produced  by  the  interaction  of  an 
"organic  dye,  a  precipitant,  and  an 
absorptive  inorganic  substrate." 
However,  the  same  source  contains  no 


definition  of  "basic  radical."  The 
publications  of  trade  organizations  also 
use  the  term  "precipitant"  rather  than 
"basic  radical"  in  discussions  of  lakes 
(Ref.  12).  Therefore,  the  agency  is 
proposing  to  use  the  term  "precipitant" 
rather  than  the  term  "basic  radical"  in 
new  §§  74.50  and  74.1050.  However,  the 
agency  is  not  proposing  any  formal 
definition  of  "precipitant"  in  §70.3. 

7.  Repack 

Currently,  §  70.3  does  not  define  the 
term  "repack."  However,  repacks  are 
one  of  the  four  forms  of  color  adjiitive 
(in  addition  to  straight  colors,  lakes,  and 
mixtures)  that  are  certified  under  the* 
procedures  in  part  80.  The  other  three 
forms  of  color  additive  are  defined  in 
§  70.3.  Therefore,  the  agency  tentatively 
concludes  that  a  definition  of  repack 
should  be  added  to  §  70.3.  Proposed 
§  70.3(x)  would  read  "The  term  'repack' 
means  all  or  a  portion  of  a  batch  of 
certified  color  additive  that  has  been 
sealed  in  accordance  with  §  70.20  and 
labeled  in  accordance  with  §  70.25,  but 
has  been  either  opened  for  repackaging 
without  further  processing,  or  relabeled 
for  shipment  or  delivery,  by  a  person 
other  than  the  person  to  whom  the 
certificate  or  acceptance  of  a  notice 
claiming  certification  for  the  batch  was 
issued."  Under  §  80.32(d),  such 
repackaging  or  relabeling  results  in  the 
expiration  of  the  certificate,  and  the 
batch  therefore  ceases  to  be  a  certified 
batch.  A  repack  may  be  certified  under 
the  procedures  in  part  80  at  a  lower  fee 
than  for  the  original  batch  (§  80.10(b)). 
The  agency  notes  that  if  a  batch  or 
portion  of  a  batch  is  processed  in  any 
way,  including  heating,  then  it  is  not  a 
repack  and  must  be  recertified  as  a  new 
batch  of  color  additive. 

B.  Nomenclature  of  Lakes 

The  current  nomenclature  system  for 
lakes  is  described  in  §§  82.51(b), 
82.1051(b)  and  82.2051(b).  These 
.regulations  specify  that  the  listed  name 
of  a  lake  is  formed  from:  (1)  The  listed 
name  of  the  color  from  which  the  lake 
is  prepared;  (2)  the  name  of  the  cation 
precipitant  combined  in  such  color;  and 
(3)  the  word  "lake."  This  system  of 
nomenclature  identifies  the  color 
additive  as  a  lake  and  specifies  the 
straight-color  component  of  the  lake  and 
the  cation  precipitant  used  to  prepare 
the  lake.  However,  the  name  of  a  lake 
does  not  identify  the  substrata  used  to 
prepare  the  lake.  Because  only  one 
substratum  (alumina)  is  permitted  in 
lakes  for  food  use,  this  system  presents 
no  identity  problems  for  these  lakes. 
However,  under  the  current 
nomenclature  system,  lakes  listed  for 
drug  and  cosmetic  use  are  not  fully 


identified,  because  such  lakes  may 
contain  a  variety  of  substrata.  Thus, 
lakes  produced  from  a  common  straight 
color  and  cation,  but  different  substrata, 
are  identified  with  the  same  name.  For 
example,  two  lakes  of  D&C  Red  No.  21, 
one  prepared  with  the  cation  aluminum 
and  the  substratum  alumina,  the  other 
with  the  cation  aluminum  and  the 
substrata  alumina  and  titanium  dioxide, 
are  both  named  "D&C  Red  No.  21 
Aluminum  Lake." 

In  the  1979  NOI,  the  agency  described 
this  problem  with  the  current 
nomenclature  system  and  stated  its 
intention  to  modify  the  nomenclature 
system  to  include  the  substrata  in  the 
name  of  the  lake.  The  agency  received 
comments  from  the  lACM  and  CTFA 
supporting  inclusion  of  substrata  in  the 
name  of  a  lake  for  th^  purpose  of  more 
accurately  identifying  the  listed  color 
additive.  As  explained  above,  although 
omitting  the  substratum  from  the  name 
of  a  lake  for  food  use  presents  no 
problems,  omitting  the  substratum  from 
the  name  of  a  lake  restricted  to  drug  or 
cosmetic  use  could  cause  confusion  as 
to  the  identity  of  the  lake.  However,  as 
the  same  batch  of  lake  may  be  used  for 
a  food,  a  drug,  or  a  cosmetic  (if  the  lake 
is  Hsted  for  all  three  uses),  the  agency 
tentatively  finds  that  use  of  a  single 
nomenclature  system  to  identify  all 
lakes  would  present  the  least  overall 
confusion  to  users  of  these  color 
additives.  Use  of  a  uniform 
nomenclature  system  for  all  lakes  is  also 
desirable  because  it  avoids  the  necessity 
for  manufacturers  of  lakes  to  provide 
different  labels  for  packages  of  the  same 
lake.  Therefore,  the  agency  is  proposing 
that  the  same  nomenclature  system  be 
used  for  all  lakes. 

Therefore,  the  agency  is  proposing  to 
modify  the  nomenclature  of  lakes  by 
requiring  the  inclusion  of  the  identity  of 
substrata  in  the  name  of  a  lake.  The 
proposed  nomenclature  system  would 
construct  the  name  of  a  lake  from  the 
name(s)  of  the  straight  colors  present  in 
the  lake  (in  descending  order  of 
predominance),  followed  by  the  names 
of  the  cations  o(  the  precipitants,  and 
followed  by  the  words  "Lake  on 

and "  (inserting  the 

listed  names  of  the  substrata  in 
descending  order  of  predominance).  For 
example,  the  name  of  a  lake  prepared  by 
the  extension  of  D&C  Red  No.  27  and 
D&C  Orange  No.  5  on  alumina  and 
titanium  dioxide  using  aluminum 
chloride  and  calcium  chloride  as 
precipitants  would  be  "D&C  Red  No.  27 
and  D&C  Orange  No.  5  Aluminum 
Calcium  Lake  on  Alumina  and  Titanium 

Dioxide." 

Currently.  §  82.1051(b)(1)  provides 
that  the  name  of  a  D&C  lake  prepared 


from  an  FD&C  color  shall  be  formed 
from  the  "listed  name  of  the  color  from 
which  the  lake  is  prepared,  except  that 
if  such  name  contains  the  symbol 
'FD&C  such  symbol  shall  be  changed  to 
'D&C'."  For  example,  the  name  of  the 
lake  formed  from  FD&C  Yellow  No.  5, 
rosin,  and  zirconium  cation  is  D&C 
Yellow  No.  5  zirconium  lake.  The 
agency  notes  that  the  use  of  the  FD&C, 
D&C.  and  Ext.  D&C  prefixes  to  designate 
the  approved  uses  of  colorj  originated 
in  the  1939  listings  of  coal  tar  colore, 
including  lakes  (4  FR  1922)  and  was 
carried  over  into  the  provisional  listing 
of  these  color  additives  in  1960  (25  FR 
9759).  The  permanently  listed  straight 
colors  retained  the  names  under  which 
they  were  provisionally  listed,  although 
the  prefixes  no  longer  accurately 
reflected  the  approved  uses  in  some 
cases.  For  example.  FD&C  Red  No.  4  is 
permitted  for  use  only  in  externally 
applied  drug  and  cosmetic  products. 

'The  agency  is  not  proposing  any 
action  in  this  rulemaking  to  change  the 
names  of  the  color  additives  whose 
food,  drug,  or  cosmetic  use  is  no  longer 
correctly  designated  by  their  FD&C  or 
D&C  prefix.  However,  the  agency  has 
tentatively  decided  not  to  continue  the 
current  system  described  in 
§  82.1051(b)(1),  in  which  the  prefix 
'FD&C  is  changed  to  'D&C  when 
naming  lakes  for  drug  or  cosmetic  use 
that  have  been  prepared  from  straight 
colors  that  contain  the  'FD&C  prefix  in 
their  name.  The  agency  tentatively 
concludes  that  continuation  of  this 
nomenclature  provision  is  unnecessary 
to  identify  the  approved  uses  of  the  lake 
and  could  be  confusing  to  users  of  lakes. 
As  discussed  above,  the  designation 
'D&C  does  not  always  accurately 


describe  the  uses  of  the  lake. 
Furthermore,  under  §  70.25.  the  label  of 
the  color  additive  must  contain  a 
declaration  of  the  permitted  uses  of  the 
lake.  Finally,  because  the  proposed 
procedure  for  certification  of  lakes  (see 
section  VI.B.  of  this  dociunent)  would 
rely  on  the  certificate  for  the  straight 
color  used  to  prepare  the  lake,  the 
agency  believes  that  the  name  of  the 
lake  should  accurately  identify  the 
certified  straight  color  on  which  the 
certification  of  the  lake  is  based.  For 
example,  under  the  proposed 
certification  procedure  for  lakes,  the 
certificate  for  the  straight  color  in  the 
lake  cited  above  would  be  for  "FD&C 
Yellow  No.  5,"  not  "D&C  Yellow  No.  5." 

In  the  1979  NOI,  the  agency  also 
requested  comments  to  addr^s  an 
inconsistency  in  the  current  system  of 
nomenclature;  namely,  that  certain  lakes 
of  identical  composition  may  have 
different  names.  For  example,  FD&C 
Blue  No.  1  and  D&C  Blue  No.  4  are  two 
separately  listed  straight  colors  that  are 
different  salt  forms  of  the  same  dye. 
(FD&C  Blue  No.  1  is  the  disodium  salt 
and  D&C  Blue  No.  4  is  the  diammonium 
salt  of  a  triphenylmethane  derivative.) 
During  the  laking  process  the 
accompanying  cation  in  the  straight 
color  is  replaced  by  the  precipitant 
cation.  Thus,  the  lakes  of  these  two 
straight  colors,  prepared  from  the  same 
substrata  and  precipitants,  are 
chemically  identical.  However,  they 
have  different  names.  For  example, 
under  the  current  nomenclature  system, 
the  aluminum  lakes  on  alumine  of  these 
two  straight  colors  are  named  "FD&C 
Blue  No.  1  Aluminum  Lake"  and  "D&C 
Blue  No.  4  Aluminum  Lake."  (Under  the 
proposed  system,  they  would  be  named 


"FD&C  Blue  No.  1  Aluminum  Lake  on 
Alumina"  and  "D&C  Blue  No.  4 
Aluminum  Lake  on  Alumina," 
respectively.) 

In  its  comment  on  the  1979  NOI. 
CTFA  agreed  with  the  agency's 
assessment  of  this  nomenclature 
problem.  However,  the  comment 
suggested  that  this  and  other 
problematic  aspects  of  the  current 
system  of  nomenclature  are  better 
viewed  as  problems  with  the  general 
nomenclature  of  listed  colors,  not 
problems  specific  to  lakes. 

The  agency  agrees  with  CTFA's 
comment  that  these  issues  concerning 
the  nomenclature  of  lakes  are  really 
issues  related  to  the  general 
nomenclature  of  listed  colors.  Therefore, 
the  agency  is  not  proposing  any 
modifications  in  the  nomenclature  of 
lakes  to  address  these  issues,  which  are 
outside  the  scope  of  this  rulemaking. 

Under  this  proposal,  the 
nomenclature  proposed  in  this  section 
would  be  used  for  two  purposes:  (1)  To 
prescribe  the  listed  name  of  the  lake, 
because  the  agency  is  proposing  to  issue 
umbrella  regulations  for  lakes  rather 
than  an  individual  regulation  for  each 
listed  lake;  (2)  to  identify  the  color 
additive  on  the  labels  of  lakes  that  are 
packaged  for  sale  to  manufacturers  of 
foods,  drugs,  and  cosmetics  to  be  used 
in  coloring  those  products.  The  agency 
notes  that  lakes  are  also  required  to  be 
declared  as  ingredients  on  the  label  of 
foods  and  cosmetics.  Section  VI.C.3.  of 
this  document  describes  the  simplified 
nomenclature  system  that  FDA  is 
proposing  for  ingredient  labeling  of 
lakes  on  food  and  cosmetic  labels. 


Table  1.— Current  and  Proposed  Regulatory  Status  of  Straight  Colors  Used  in  Lakes 


Current  listings 

Proposed  listings 

Current  regulatory  status 

Straight  color 

Proposed  regulatory  status 

Straight  color 

Permanently  listed:  Part  74 

FD&C  Red  No.  40  

Permanently  feted:  Part  74 
(Subpart  A— Foods 

FD&C  Blue  No  1   FD&C  Blue  No  2  FD&C  Green  No 

(Subpart  A-Foods,  Sub- 

3. FD&C  Red  No.  40.  FD&C  YeHow  No.  5,  FD&C 

part  B— Dnjgs  and  Sub- 

(§74.50)). 

YeHow  No.  6. 

part  C— Cosmetics). 

ProvisionaNy  listed: 

* 

Part  82  (Subpart  B— 

FD&C  Blue  No.  1,  FD&C 

(Subpart  B—Omgs 

FD&C  Blue  No.1,  FD&C  Blue  No.  2  (dnjgs  only). 

Foods,  Drugs,  and 

Blue  No.  2,  FD&C  Green 

(§74.1050)  and  Subpart 

FD&C  Green  No.  3.  FD&C  YeHow  No.  5.  FD&C  Yet- 

Cosmetics). 

No.  3,  FD&C  YeHow  No. 

C— Cosmetics 

low  No.  6,  FD&C  Red  No.  4.  FD&C  Red  No.  40. 

5.  FD&C  YeHow  No.  6, 

(§74.2050)).. 

D&C  Blue  No.  4,  D&C  Orange  No.  4.  D&C  Orange 

FD&C  Red  No.  4. 

No.  5,  D&C  Orange  No.  10.  D&C  Red  No.  6.  D&C 
Red  No.  7.  D&C  Red  No.  21.  D&C  Red  No.  22.  D&C 
Red  No.  27,  D&C  Red  No.  28.  D&C  Red  No.  31. 
D&C  Red  No.  33,  D&C  Red  No.  34,  D&C  YeHow  No. 
10. 
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TABLE  1. -CURRENT  AND  PROPOSED  REGULATORY  STATUS  OF  STRAIGHT  COLORS  USED  IN  UKES-COITtinued 


Currant  istings 


Cun«ni  raguiatory  ststus 

(Subpart  C—OnigB 
«Ml  CqsnmMcs). 


StraigN  color 


(Subpvt  D- Exler- 
naly  AppM  Dnigs 


FD&CBtueNo.  1.  FO&C 
BhM  No.  2,  FD&C  Gr««n 
No.  3.  FD&C  Yelow  No. 

5.  FD&C  Yelow  No.  6. 
FDAC  Red  No.  4,  FD&C 
Blue  No.  4.  FD&C  Green 
Ne.  5,  FD&C  Green  No. 

6.  FD&C  Orange  No.  4. 
FD&C  Orange  No.  5, 
FO&C  Orange  No.  10. 
FD&C  Orange  Na.  11. 
FD&C  Orange  No.  6, 
FD&C  Red  No.  7,  FD&C 
Red  No.  17.  FD&C  Red 
No.  21.  FO&C  Red  No. 
22.  FD&C  Red  No.  27. 
FSikC  Red  No.  28. 
FO&C  Red  No.  30. 
FD&C  Red  No.  31. 
FD&C  Red  No.  33, 
FD&C  Red  No.  34. 
FDftC  Red  No.  36. 
FD&C  Viotel  No.  2. 
FD&C  Yaaow  No.  7, 
FD&C  Yelow  No.  8. 
FO&C  Yelow  No.  10. 


Ext  D&C  Yeiew  No.  7 


Proposed  isHngs 


Proposed  regulatory  status 


Listing  Terminated  (Does 
not  form  lakes). 


StraigM  color 


D&C  Green  No.  6.  O&C  Red  No.  17.  D&C  Red  No.  30. 
D&C  Red  No.  36.  D&C  Violet  No.  2. 


Listing  Terminafled  9to 
belches  oerWed):. 

Listing  Terminated  (No 
confirmation  of  stabiity 
during  taking). 


O&C  Green  Ne.  5,  D&C  Orange  No.  11.  D&C  Yelow 

No.  7.  D&C  Yelow  No.  8. 
ExL  D&C  Yelow  Ne.  7. 


UMI 


C.  bsues  Relating  to  Definition  of  Lakes 
mad  Temmefbon  of  Certain  Provisional 
Listingf 

1.  Straight  Ct^iKS 

A  sunmary  of  the  current  aad 
piopoeed  regulatory  status  of  straight 
colors  for  use  in  laltes  is  given  in  Table 

CTFA's  comments  on  the  1979  NO! 
include  informatitHi  on  the  chemical 
structure  of  the  strai^t  colors  currently 
listed  for  use  in  lakes.  Based  on  its 
evaluation  of  these  data  and  other 
information  from  the  published 
literature,  the  agency  tentatively 
concludes  that,  to  form  a  lake,  a  straight 
color  must  contain  a  salt-forming  group 
(i.e..  a  salt,  an  acid,  or  a  lactone  group) 
as  part  of  its  chemical  structure.  The 
agency  finds  that  the  following  straight 
colors  listed  in  part  82  contain  a  salt- 
forming  group  and  thus  are  capable  of 
forming  a  lake:  FD&C  Red  No.  4.  D&C 
Red  No.  6.  D&C  Red  No.  7,  D&C  Red  No. 
21.  D&C  Red  No.  22,  D&C  Red  No.  27, 
D&C  Red  No.  28,  D&C  Red  No.  31.  D&C 
Red  No.  33.  D&C  Red  No.  34.  FD&C  Blue 
No.  1,  FD&C  Blue  No.  2,  D&C  Blue  No. 
4,  FD&C  Green  No.  3.  D&C  Green  No.  5, 
D&C  Orange  No.  4.  D&C  Orange  No.  5. 
D&C  Orange  No.  10.  D&C  Orange  No.  11. 
FD&C  Yellow  No.  5.  FD&C  Yellow  No. 


6.  D&C  Yellow  No.  7.  D&C  Yellow  No. 
8.  D&C  Yellow  No.  10.  and  Ext.  D&C 
Yellow  No.  7. 

However,  based  on  the  same 
information,  the  agency  notes  that  the 
following  five  straight  colors  listed  in 
part  82  do  not  contain  a  sah-forming 
group  as  part  of  their  chemical  structure 
and  therefore  carmot  form  lakes:  D&C 
Red  No.  17.  D&C  Red  No.  30.  D&C  Red 
No.  36.  D&C  Violet  No.  2.  and  D&C 
Green  No.  6.  CTFA's  comment  on  the 
1979  NOI  also  stated  that  D&C  Green 
No.  6  does  not  form  a  lake.  Therefrwe. 
the  agency  tentatively  concludes  that 
combinations  of  these  straight  colors 
with  substrata  do  not  meet  the 
definition  of  lake  in  §  70.3(1). 
Consequently,  the  agency  is  proposing 
to  terminate  the  listing  of  D&C  Red  No. 
17.  D&C  Red  No.  30.  D&C  Red  No.  36. 
D&C  Violet  No.  2,  and  D&C  Green  No. 
6  as  components  of  lakes.  This  proposed 
action  would  not  affect  the  listing  of 
these  color  additives  as  straight  colors. 
Under  the  proposal,  combinations  of 
these  straight  colors  with  substrata  that 
are  approved  diluents  or  approved  color 
additives  would  be  color  additive 
mixtures  rather  than  lakes.  Such 
mixtures  would  be  exempt  from 
certification  under  § 80.35(b). 


2.  Diluents  in  Color  Additive  Mixtures 
for  Cosmetic  and  Drug  Use 

a.  Cosmetics.  The  agency  notes  that  its 
proposed  action  to  terminate  the  listing 
of  five  straight  colors  as  components  of 
lakes  would  not  affiect  the  use  of  these 
straight  colors  in  cosmetic  products. 
Combinations  of  D&C  Red  No.  17.  D&C 
Red  No.  30.  D&C  Red  No.  38.  D&C  Violet 
No.  2, «  D&C  Green  No.  6  with 
substrata  Hsted  in  §  82.1051  are  color 
additive  mixtures  as  defined  in 
§  70.3(k),  and  the  "substrata"  used  in 
these  combinations  are  diluents  as 
defined  in  §  70.3(m).  Because  no 
regulation  Kmits  the  diluents  that  may 
be  used  in  color  additive  mixtures 
intended  for  use  in  cosmetic  products, 
the  proposed  action  to  terminate  the 
listing  of  D&C  Red  No.  17.  D&C  Red  No. 
30,  D&C  Red  No.  36.  D&C  Violet  No.  2. 
and  tMtC  Green  No.  6  for  use  in  lakes 
would  not  afliBct  their  use  in  cosmetics 
as  color  additive  mixtures  containing,  as 
diluents,  the  substances  now  listed  as 
substrata  in  §82.1051  (alumina,  blanc 
fixe,  gloss  white,  clay,  titanium  dioxide, 
zinc  oxide,  talc,  rosin,  aluminum 
benzoate,  and  calcium  carbonate), 
b.  Drugs.  The  proposed  action  to 
terminate  the  listing  of  D&C  Red  No.  17, 
D&C  Red  No.  30,  D&C  Red  No.  36,  D&C 


Violet  No.  2,  and  D&C  Green  No.  6  for 
use  in  lakes  would  not  affect  their  use 
in  drugs  as  color  additive  mixtures 
containing  the  following  substrata  now 
listed  in  §82.1051:  Alumina,  calcium 
carbonate,  talc,  titanium  dioxide,  and 
zinc  oxide.  Alumina,  calcium  carbonate, 
talc,  and  titanium  dioxide  are  listed  in 
§§  73.1010.  73.1070.  73.1550,  and 
73.1575,  respectively,  as  color  additives 
exempt  from  certification  for  use  in 
drugs  generally  (ingested  drugs  and 
externally  applied  drugs).  Therefore, 
combinations  of  these  substances  with 
D&C  Red  No.  17.  D&C  Red  No.  30.  D&C 
Red  No.  36.  D&C  Violet  No.  2.  and  D&C 
Green  No.  6  are  permitted  as  color 
additive  mixtures  under  existing 
regulations.  Zinc  oxide  is  listed  in 
§  73.1991  as  a  color  additive  exempt 
from  certification  for  use  in  coloring 
externally  applied  drugs.  In  addition, 
zinc  oxide  is  generally  recognized  as 
safe  (GRAS)  for  use  as  a  dietary 
supplement  (§  182.5991  (21  CFR 
182.5991))  and  as  a  nutrient  in  food 
(§  182.8991  (21  CFR  182.8991)).  Section 
73.1001  permits  the  use  of  su^tances 
listed  in  §  73.1(a)  as  diluents  in  color 
additive  mixtures  for  ingested  drug  use. 
In  turn.  §  73.1(a)  permits  the  use  of 
substances  that  are  GRAS  under  section 
201(s)  of  the  act  (21  U.S.C.  321(s)). 
Therefore,  the  agency  concludes  that 
zinc  oxide  may  be  used  with  D&C  Red 
No.  17.  D&C  Red  No.  30.  D&C  Red  No. 
36,  D&C  Violet  No.  2,  and  D&C  Green 
No.  6  either  as  an  approved  diluent  in 
color  additive  mixtures  for  coloring 
ingested  drugs  or  as  a  straight-color 
ingredient  in  color  additive  mixtures  for 
coloring  externally  applied  drugs. 

Rosin  is  currently  listed  in 
§  73.1(b)(l)(i)  as  a  diluent  in  color 
additive  mixtures  for  use  in  inks  for 
marking  food  supplements  in  tablet 
form,  gum,  and  confectionery,  and  by 
reference,  for  use  under  §  73.1001(a)(2) 
in  inks  for  branding  pharmaceutical 
forms.  In  its  review  of  the  safety  of  the 
substrata  currently  listed  in  §82.1051 
(see  section  V.A.2.J.  of  this  document), 
the  agency  determined  that  the  ingested 
uses  of  rosin  are  safe.  However,  in  this 
same  review,  the  agency  stated  that  it 
was  aware  of  literature  reports  of  dermal 
irritation  due  to  rosin  (Ref.  13).  Recently 
submitted  data  on  human  skin 
sensitization  and  photoreaction  to 
commercially  available  cosmetic 
products  colored  with  rosin  lakes  (Ref. 
14)  establish  that  lakes  containing  rosin 
as  a  substratum  are  safe  for  externally 
applied  drugs  and  cosmetics.  However, 
the  rosin  present  in  lakes,  where  it  is  a 
component  of  an  insoluble  pigment,  is 
not  identical  to  free  rosin  present  as  a 
diluent  in  color  additive  mixtures. 


Therefore,  the  agency  tentatively 
concludes  that  the  data  submitted  on 
the  safety  of  externally  applied  rosin 
lakes  do  not  resolve  the  safety  issues 
presented  by  the  use  of  free  rosin  as  a 
diluent  in  externally  applied  drug 
products,  such  as  the  risk  of  allergic 
contact  dermatitis  and  occupational 
asthma. 

Based  on  its  safety  review  of  rosin,  the 
agency  is  proposing  to  amend  §  73.1001 
to  list  rosin  as  a  diluent  in  color 
additive  mixtures  for  ingested  drug  use 
only.  However,  if  the  agency  receives 
information  that  adequately  supports 
the  safety  of  rosin  as  a  diluent  in  color 
additive  mixtures  for  use  in  externally 
applied  drugs,  the  agency  will  consider 
listing  rosin  as  a  diluent  for  color 
additive  mixtures  for  both  ingested  and 
externally  applied  drugs.  Anyone 
interested  in  the  listing  of  rosin  for  such 
use  should  submit  information  on  the 
identity,  specifications,  and  dermal 
safety  of  the  rosin  for  which  listing  is 
sought. 

The  current  regulations  do  not  allow 
for  the  use  of  aluminum  benzoate,  blanc 
fixe.  clay,  and  gloss  white  as  diluents  in 
color  additive  mixtures  for  drug  use. 
because  only  the  diluents  provided  for 
in  §  73.1001  may  be  used  in  color 
additive  mixtures  for  coloring  drugs. 
However.  FDA  has  evaluated  the  safety 
of  these  substances,  or  the  materials 
used  to  make  them,  as  part  of  its  review 
of  substrata  in  lakes  for  drug  and 
cosmetic  use  in  section  V.A.2.  of  this 
document.  This  review  included  data  on 
the  ingested  and  dermal  uses  of  barium 
sulfate  (blanc  fixe),  kaolin  (clay), 
benzoic  acid,  and  benzoates. 
Specifically,  the  agency  considered 
literature  reviews  of  aluminum  salts, 
barium  sulfate,  kaolin  and  bentonite  (a 
silicate);  information  from  the  color 
additive  petitions  for  use  of  certain 
aluminum  lakes  in  eye-area  cosmetics; 
and  safety  reviews  of  aluminum 
compounds,  benzoic  acid  and 
benzoates,  and  kaolin  and  bentonite  as 
food  ingredients.  These  safety  reviews 
were  conducted  by  the  Select 
Committee  on  GRAS  Substances  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  and  the  Joint 
Food  and  Agriculture  Organization 
(FAO)/World  Health  Organization 
(WHO)  Expert  Committee  on  Food 
Additives. 

Based  on  its  review,  which  is 
discussed  in  section  V.A.2.  of  this 
document,  the  agency  tentatively 
concludes  that  barium  sulfate  (blanc 
fixe),  aluminum  benzoate.  and  kaolin 
(clay)  are  safe  for  use  as  diluents  in 
color  additive  mixtures  for  drug  use. 
Therefore,  as  part  of  its  disposition  of 
the  provisional  listings  in  part  82.  the 


agency  is  proposing  to  amend  §  73.1001 
to  list  barium  sulfate,  aluminum 
benzoate.  and  kaolin  as  diluents  that 
may  be  safely  used  in  cx>lor  additive 
mixtures  exempt  from  certification  that 
are  intended  for  use  in  ingested  and 
externally  applied  drugs.  The  agency 
notes  that  gloss  white  is  a  mixture  of 
alumina  and  barium  sulfate  and  thus 
would  be  permitted  for  any  use  in  color 
additive  mixtures  for  which  both 
alumina  and  barium  sulfate  are 
permitted. 

For  the  reasons  discussed  above,  the 
agency  tentatively  concludes  that  the 
propc»ed  action  to  terminate  the  listing 
of  D&C  Red  No.  17,  D&C  Red  No.  30. 
D&C  Red  No.  36,  D&C  Violet  No.  2,  and 
D&C  Green  No.  6  as  components  of  lakes 
would  not  a^ect  their  use  in  drugs  as 
color  additive  mixtures  containing 
alumina,  calcium  carbonate,  kaolin 
(clay),  talc,  zinc  oxide,  barium  sulfate 
(blanc  fixe),  aluminum  benzoate, 
titanium  dioxide,  gloss  white,  or  rosin 
(ingested  drugs  only).  However,  the 
proposed  termination  would  mean  that 
those  straight  colors  could  no  longer  be 
used  in  externally  applied  drugs  as 
color  additive  mixtures  containing 
rosin,  unless  the  agency  receives  data 
that  establish  the  safety  of  rosin  as  a 
diluent  for  externally  applied  uses. 

3.  Extended  Toners 

In  the  1979  NOI,  the  agency  requested 
information  to  identify  certain  insoluble 
color  additives,  commercially  described 
as  extended  toners,  that  are  classified  as 
lakes  under  part  82.  The  agency 
requested  comments  on  the  need  to 
modify  existing  regulations  or  to 
promulgate  new  regulations  to  address 
these  color  additives.  FDA  noted  its 
intent,  in  the  absence  of  comments  to 
the  contrary,  to  exclude  these  products 
from  the  definition  of  lakes. 

CTFA's  comment  on  the  1979  NOI 
provided  information  that  identified  the 
composition  of  extended  loners  and  of 
related  insoluble  color  additives  known 
as  resinated  toners,  extended  resinaled 
toners,  and  toners.  The  comment 
requested  revision  of  the  definitions  in 
21  CFR  70.3  to  better  describe  these 
suhstances.  The  agency  has  evaluated 
the  available  information  and 
determined  that  the  color  additives 
described  commercially  as  toners, 
resinated  toners,  extended  toners,  and 
extended  resinated  toners  are  not  lakes. 
These  substances  are  either  water- 
insoluble  straight  colors  or  mixtures  of 
water-insoluble  straight  colors  with 
insoluble  diluents.  Therefore,  the 
agency  tentatively  concludes  that  no 
new  or  modified  regulations  are  needed 
to  address  toners,  resinated  toners, 
extended  toners,  and  extended  resinated 
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tonsfs  because  tiieee  substances  are 
mixtuies  as  defined  in  §  70.3(k).  and  the 
"substnta"  used  in  these  combinations 
are  dihients.  as  defined  in  §  70.3(m). 

The  proposed  reclassification  of 
toners,  rennated  toners,  extended 
toners,  and  extended  resinated  toners  as 
color  additive  mixtures  containing  as 
diluents  the  ingredients  now  listed  as 
substnta  in  §82.1051  would  not  affect 
their  use  in  drugs,  because,  as  discussed 
in  section  ni.C2.  of  this  document, 
these  substrata  (except  rosin  for  use  in 
externally  applied  drugs)  are  listed  as 
OlAS  in  part  182. 184.  or  186  (21  CFR 
put  182, 184,  or  186),  approved  as  color 
additives  for  drug  use  in  part  73,  or  the 
agency  is  proposing  to  list  them  in 
§  73.1001  as  dihients  in  color  additive 
mixtures  for  drug  use.  Because  there  is 
no  regulation  that  limits  the  diluents 
that  can  be  used  in  color  additive 
mixtures  for  cosmetic  use,  the  proposed 
reclassification  of  this  group  of  color 
additives  from  lakes  to  color  additive 
mixtiires  would  not  affect  their  use  in 
cosmetics. 

4.  Requests  for  Listing  of  Additional 
Lake  Components 

CTFA's  comments  on  the  1979  NO! 
inchided  a  request  that  FDA  authorize 
fw  use  in  lakes  the  following  straight 
colors:  D*C  Brown  No.  1,  D&C  Green 
No.  8.  and  Ext.  D&C  Violet  No.  2.  These 
three  straight  colors  are  currently  listed 
in  part  74  for  cosmetic  use.  In  addition, 
D*C  Green  No.  8  is  currently  listed  in 
part  74  for  drug  use.  However,  the 
agency  notes  that  these  straight  colors 
are  not  Hsted  either  permanently  in  part 
74  or  provisionally  in  part  82  for  use  in 
preparing  lakes,  therefore,  the  agency 
tentatively  concludes  that  consideration 
of  these  straight  colors  for  use  in  lakes 
is  outside  the  scope  of  this  proposal, 
which  addresses  only  the  provisionally 
listed  lakes  and  their  components. 
Interested  persons  may  submit  a  color 
additive  petition  under  §  71.1  (21  CFR 
71.1)  to  amend  the  regulations  to  permit 
the  use  of  these  straight  colors  in  lakes. 

CTFA's  comments  on  the  1979  NOI 
also  suggested  that  bismuth  oxychloride 
and  mica  should  be  listed  as  acceptable 
substrata  in  lakes  for  coloring  drugs  and 
cosmetics.  lACM's  corrunents  requested 
the  listing  of  titanium  dioxide  as  a 
substratum  for  lakes  for  coloring  foods. 
However,  bismuth  oxychloride  and 
mica  are  not  provisionally  listed  in  part 
82  as  substrata  in  lakes  for  drug  or 
cosmetic  use,  and  titanium  dioxide  is 
not  provisionally  listed  in  part  82  as  a 
substratum  in  lakes  for  food  use. 
Therefore,  the  agency  tentatively 
concludes  that  consideration  of  the 
requested  uses  of  these  substances  as 
substrata  in  lakes  is  outside  the  scope  of 


this  rulemaking,  which  addresses 
provisionally  listed  lakes  and  their 
components.  Interested  persons  may 
submit  a  color  additive  petition  under 
§  71.1  to  amend  the  regulations  to 
permit  use  of  these  substances  in  lakes. 

5.  Definition  of  Lakes  Versus  Mixtures 

CTFA's  comments  on  the  1979  NOI 
noted  that  the  straight-color  component 
of  a  lake,  and  not  the  substratum, 
provides  the  coloring  effect  and. 
therefore,  requested  that  the  agency 
classify  lakes  as  color  additive  mixtures 
and  list  permitted  substrata  as  diluents 
for  color  additive  mixtures. 

As  discussed  in  section  III.Cl.  of  this 
document,  the  agency  agrees  that 
combinations  of  non-sah-forming 
straight  colors  with  substrata  should  be 
classified  as  mixtures  rather  than  lakes. 
As  to  salt-forming  straight  colors, 
however,  the  agency  disagrees  with 
CTFA's  interpretation.  Lakes  are  very 
different  from  color  additive  mixtures 
because  of  the  chemical  reaction 
required  to  produce  a  lake.  The  agency 
finds  that,  under  both  the  current  and 
proposed  definitions  of  a  lake,  the 
substratum  is  an  integral  part  of  the 
lake.  In  a  mixture,  there  is  little  if  any 
chemical  interaction  between  the 
components,  which  function  as  separate 
ingredients.  In  the  preparation  of  a  lake, 
however,  there  is  a  chemical  reaction 
between  the  components,  and  the 
physical  properties  of  the  resulting  lake 
are  very  different  from  those  of  the 
straight-color  component  (see  section  I. 
of  this  document).  Therefore,  the  agency 
tentatively  concludes  that  lakes  are  not 
mixtures  and  that  substrata  used  to 
prepare  a  lake  are  not  separate 
ingredients,  but  are  components  of  the 
finished  color  additive. 

6.  Pre-Amendments  Certification  of 
Provisionally  Listed  Lakes 

As  discussed  in  section  II.A.  of  this 
document,  the  transitional  provisions  of 
the  1960  amendments  limited  the 
provisional  listing  of  certifiable  color 
additives  to  those  for  which  at  least  one 
batch  had  been  certified  prior  to  July  12, 
1960.  the  enactment  date  of  the  1960 
amendments.  In  establishing  the 
provisional  list  (25  FR  9759),  FDA 
removed  32  colors  from  listing  because 
the  agency  had  never  certified  any 
batches  of  these  colors.  In  preparing  this 
document,  the  agency  reviewed  its 
batch  certification  records  to  confirm 
that  each  straight  color,  substratum,  and 
precipitant  included  in  the  provisional 
listing  regulations  for  lakes  was  a 
component  of  at  least  one  batch  of  a  lake 
certified  between  1939  and  July  12, 
1960. 


a.  Straight  Colors.  The  agency's  search 
of  color  certification  records  between 
1939  and  the  enactment  of  the  1960 
amendments  estabUshed  that  the  agency 
did  not  certify  any  batches  of  lakes  of 
D&C  Orange  No.  11,  D&C  Yellow  No.  7, 
D&C  Yellow  No.  8,  or  D&C  Green  No.  5 
during  that  time.  The  agency  tentatively 
concludes  that  its  original  provisional 
Usting  of  these  color  additives  for  use  in 
lakes  for  drugs  or  cosmetics  was 
therefore  incorrect.  Accordingly,  the 
agency  is  proposing  to  terminate  the 
provisional  listings  of  D&C  Orange  No. 
11,  D&C  Yellow  No.  7,  D&C  Yellow  No. 
8,  and  D&C  Green  No.  5  as  components 
of  lakes  for  use  in  drugs  or  cosmetics. 
Any  future  consideration  of  the  use  of 
these  color  additives  as  components  of 
lakes  would  be  through  the  color 
additive  petition  process  (§  71.1). 

b.  Substrata.  The  agency's  color 
certification  records  show  that  all  of  the 
substrata  listed  in  §§  82.51, 82.1051,  and 
82.2051,  except  calcium  carbonate,  have 
been  in  continuous  use  in  lakes  because 
certification  was  initiated  in  1939  (Ref. 
15).  The  agency  added  calcium 
carbonate  to  the  list  of  permitted 
substrata  in  1959  (24  FR  3818)  and 
certified  at  least  one  batch  of  a  lake 
containing  this  substratum  for  drug  or 
cosmetic  use  before  the  enactment  of  the 
1960  amendments. 

c.  Precipitants.  Section  82.51  lists  two 
cations  (calcium  and  alimiinum)  as 
components  of  precipitants  in  lakes  for 
food  use.The  agency  certified  batches  of 
FD&C  aluminum  lakes  before  the 
enactment  of  the  1960  amendments. 
However,  in  the  1979  NOI,  the  agency 
proposed  to  delete  calcium  as  a  listed 
cation  in  lakes  for  food  use  because  the 
agency  had  never  certified  any  batches 
of  FD&C  calcium  lakes. 

Comments  on  the  1979  NOI  from 
L\CM  and  CTFA  requested  the  agency 
not  to  take  this  action.  However, 
because  these  comments  provided  no 
information  to  document  agency 
certification  of  any  batches  of  FD&C 
calcium  lakes  before  the  enactment  of 
the  1960  amendments,  the  agency 
tentatively  concludes  that  its  original 
provisional  listing  of  these  lakes  was 
incorrect.  Therefore,  the  agency  is 
proposing  to  terminate  the  provisional 
listing  of  calcium  as  a  precipitant  in  the 
preparation  of  lakes  for  food  use.  Any 
future  consideration  of  the  use  of  lakes 
containing  calcium  precipitants  for 
coloring^ood  would  be  through  the 
color  additive  petition  process  (§  71.1). 

Sections  82.1051  and  82.2051  list 
seven  cations  (sodium,  potassium, 
aluminum,  barium,  calcium,  strontium, 
and  zirconium)  as  components  of 
precipitants  in  lakes  for  drug  or 
cosmetic  use.  The  agency  certified 


batches  of  lakes  containing  each  of  these 
seven  cations  for  drug  or  cosmetic  use 
before  the  enactment  of  the  1960 
amendments. 

IV.  Safety  Review  and  Proposed 
Actions  for  Lakes  for  Use  in  Foods 

A.  Review  of  Components  of  Lakes  for 
Use  in  Foods 

The  current  regulation  for 
provisionally  listed  lakes  for  use  in 
foods  (21  CFR  82.51)  provides  for  use  of 
the  following  components  in  such  lakes: 
(1)  Certified  batches  of  the  straight 
colors  FD&C  Blue  No.  1  (21  CFR 
82.101),  FD&C  Blue  No.  2  (21  CFR 
82.102),  FD&C  Green  No.  3  (21  CFR 
82.203),  FD&C  Yellow  No.  5  (21  CFR 
82.705),  FD&C  Yellow  No.  6  (21  CFR 
82.706);  (2)  the  substratum  alumina;  (3) 
precipitants  containing  the  cations 
aluminum  (Al*^)  and  calcium  (Ca'*^^). 
Additionally,  21  CFR  74.340 
permanently  lists  lakes  of  FD&C  Red  No. 
40  that  are  prepared  as  described  in  21 
CFR  82.51  and  that  meet  the 
specifications  and  labeling  requirements 
prescribed  by  §  82 .5 1 . 

The  identity  and  specifications  for  the 
straight  colors  used  in  the  preparation  of 
the  provisionally  listed  lakes  for  food 
use  are  provided  in  the  regulations  for 
the  straight-color  components  of  lakes 
in  part  82,  which  are  cited  above.  The 
regulations  in  part  82  cross-reference 
the  permanent  listings  of  the  straight 
colors  in  part  74.  As  to  substrata,  §  82.3 
defines  alumina,  but  provides  no 
specifications  for  alumina  or  for  the 
materials  used  to  prepare  it  in  situ. 
Finally,  with  regard  to  precipitants,  part 
82  does  not  identify  or  prescribe 
specifications  for  the  precipitants  that 
may  be  used  in  the  preparation  of  these 
lakes,  other  than  specifying  the  cation 
component  and  providing  specifications 
that  limit  the  level  of  soluble  chlorides 
and  sulfates  in  the  lake. 

1.  Straight  Colors 

a.  Identity.  The  agency  has  already 
reviewed  the  identity  and  safety  of  the 
straight  colors  currently  permitted  as 
components  of  lakes  for  food  use,  either 
as  part  of  its  scientific  review  of 
provisionally  listed  straight  colors  or  in 
response  to  petitions  for  the  review  of 
new  color  additives.  Based  on  these 
reviews,  the  agency  concluded  that 
FD&C  Blue  No.  1,  FD&C  Blue  No.  2, 
FD&C  Green  No.  3,  FD&C  Yellow  No.  5. 
FD&C  Yellow  No.  6,  and  FD&C  Red  No. 
40  are  safe  for  use  in  foods  and 
permanently  listed  these  straight  colors 
in  21  CFR  part  74,  subpart  A.  The 
agency  is  proposing  to  continue  to 
permit  the  use  of  these  straight  colors  as 
components  of  lakes  for  use  in  food. 


subject  to  the  proposed  requirements 
discussed  below. 

b.  Use  of  previously  certified  batches. 
Currently,  under  §82.51,  manufacturers 
are  required  to  prepare  lakes  for  food 
use  from  previously  certified  batches  of 
straight  colors.  This  requirement  was 
intended  to  ensure  that  the  levels  of 
intermediates,  subsidiary  colors,  and 
other  impurities  in  straight  colors  that 
are  used  to  prepare  lakes  for  food  use 
are  within  the  levels  specified  in  the 
applicable  regulations.  Impurities  in  the 
straight  color,  especially  the 
carcinogenic  constituents  present  in 
some  straight  colors,  are  a  primary 
safety  concern  with  the  use  of  these 
color  additives  and  their  lakes  in  food. 

In  the  1979  NOI,  the  agency  requested 
submission  of  information  about 
available  methods  for  the  determination 
of  total  (free  plus  bound)  intermediates, 
as  well  as  subsidiary  colors  and  other 
impurities,  and  stated  that  without 
appropriate  analytical  methodology  it 
might  be  necessary  to  require  that  all 
lakes  be  produced  from  certified  batches 
of  straight  colors.  The  agency  stated  that 
there  was  no  satisfactory  analytical 
method  to  determine  total  intermediates 
in  lakes.  The  available  methods  detected 
free  intermediates  but  not  necessarily 
the  intermediates  that,  like  the  straight 
color,  are  bound  to  the  substratum. 

The  comments  on  the  1979  NOI  did 
not  provide  suitable  methodology  for 
the  analysis  of  intermediates  and  other 
impurities  in  lakes.  CTFA's  comment 
stated  that  these  problems  could  be 
addressed  only  through  a  time- 
consuming  and  difficult  undertaking  to 
develop  satisfactory  analytical  methods. 
The  comment  suggested  that  the  issue  of 
certification  methodology  should  be 
separated  from  that  of  the  permanent 
listing  of  lakes,  thus  allowing  these 
lakes  to  be  permanently  listed  while  the 
industry  and  the  agency  went  on  to 
address  the  issue  of  certification 
methodology  jointly. 

Section  721(b)(5)(A)(iv)  of  the  act 
provides  that  in  determining  whether 
the  proposed  use  of  a  color  additive  is 
safe,  the  agency  must  consider,  among 
other  relevant  factors,  the  availability  of 
any  needed  practicable  methods  of 
analysis  for  determining  the  identity 
and  quantity  of  intermediates  and  other 
impurities  contained  in  the  color 
additive.  If  lakes  are  prepared  from 
uncertified  batches  of  straight  colors, 
the  only  way  to  ensure  that  the 
intermediates,  subsidiary  colors,  and 
other  impurities  derived  from  the 
straight  color  do  not  exceed  the 
specification  limits  for  the  lake  is  to 
analyze  the  lake  itself  for  those 
impurities.  However,  as  indicated 
above,  the  analytical  methods  to 


accomplish  this  purpose  are  not 
currently  available.  Therefore,  the 
agency  tentatively  concludes  that  the 
lack  of  adequate  analytical  methods  to 
determine  the  levels  of  intermediates 
and  other  impurities  in  lakes  precludes 
the  agency  from  prescribing  conditions 
of  safe  use  for  lakes  prepared  from 
uncertified  batches  of  straight  colors. 
Accordingly,  to  ensure  the  continued 
safety  of  lakes  for  food  use,  the  agency 
is  proposing  to  retain  the  requiremeni 
that  these  lakes  be  prepared  from 
certified  batches  of  straight  colors.  As 
discussed  in  section  V.A.  of  this 
document.  FDA  is  also  proposing  to 
require  that  lakes  for  use  in  drugs  and 
cosmetics  be  prepared  from  certified 
batches  of  straight  colors. 

c.  Stability.  In  the  1979  NOI,  the 
agency  asked  for  information  about  the 
chemical  stability  of  straight  colors 
during  the  laking  process.  The  agency 
stated  that  if  previously  certified 
batches  of  straight  colors  are  used  in  the 
preparation  of  lakes,  the  levels  of 
intermediates  and  subsidiary  colors  in 
these  lakes  should  be  proportional  to 
those  in  the  original  batch  of  the  straight 
color.  However,  the  agency  was 
concerned  that  the  laking  process  could 
cause  an  unstable  straight  color  to 
deteriorate  and,  consequently,  increase 
the  levels  of  intermediates  and 
subsidiary  colors. 

The  agency  requested  data  to  confirni 
the  stability  of  previously  certified 
batches  of  straight  colors  during  the 
laking  process.  The  agency  stated  that, 
if  such  data  were  submitted,  the  agency 
would  not  require  specifications  for 
intermediates  and  subsidiary  colors  in 
lakes  prepared  from  certified  batches  of 
straight  colors.  The  agency  also  noted 
the  lack  of  satisfactory  methodology  for 
identifying  and  quantifying 
intermediates  and  certain  other 
contaminants  in  many  lakes,  but  added 
that  the  lack  of  such  methodology  does 
not  pose  a  problem  for  lakes  produced 
from  previously  certified  batches  of 
colors,  provided  that  there  is  no 
measurable  degradation  of  the  color 
during  the  laking  process. 

The  straight  colors  that  FDA  proposes 
to  permit  as  components  of  lakes  for 
food  use  fall  into  the  following  four 
groups,  based  on  chemical  structure  (the 
Color  Index  Structural  classification 
(Ref.  16),  as  further  refined  by  Marmion 
(Ref.  17)):  Monoazo  (FD&C  Red  No.  40. 
FD&C  Yellow  No.  6);  pyrazolone  (FD&C 
Yellow  No.  5):  triphenylmethane  (FD&C 
Blue  No.  1,  FD&C  Green  No.  3);  and 
indigoid  (FD&C  Blue  No.  2).  The  FD&C 
lakes  of  these  straight  colors  made  up 
about  80  percent  of  the  total  poundage 
of  lakes  certified  in  fiscal  year  \99^ 
(FY-95)  (Ref.  18).  FD&C  lakes  of  three 
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straight  colors  (FD&C  Yellow  No.  5, 
FD&C  Yellow  No.  6,  and  FD&C  Red  No. 
40)  made  up  about  90  percent  of  the 
FDftC  lakes  certified  in  FY-95.  Lakes  of 
FDftC  Blue  No.  1  and  FD&C  Blue  No.  2 
made  up  the  remaining  10  percent.  No 
batches  of  FD&C  Green  No.  3  lakes  were 
certified  in  FY-95.  Because  lakes  of 
monoazo  and  pyrazolone  dyes  make  up 
such  a  high  proportion  of  lakes  certified, 
the  agency  is  particularly  concerned 
about  possible  degradation  of  FD&C 
lakes  of  these  dyes. 

CTFA  submitted  data  (Ref.  19)  to 
confirm  the  stabiUty  during  laking  on 
alumina  of  three  straight  colors  (FD&C 
Blue  No.  1.  FD&C  Red  No.  40,  and  FD&C 
Yellow  No.  5)  that  represent  three  of  the 
four  structural  groups.  The  data 
presented  a  comparison  of  the  high 
performance  liquid  chromatography 
(HPLC)  evaluations  of  each  of  five 
samples  of  FD&C  Red  No.  40,  FD&C 
Yellow  No.  5,  and  FD&C  Blue  No.  1 
with  the  corresponding  lake  made  from 
each  sample.  FDA  has  evaluated  the 
data  submitted  by  CTFA.  A  quantitative 
comparison  of  the  levels  of 
intermediates  and  subsidiary  colors 
present  in  the  straight  color  and  the 
corresponding  lake  confirmed  that  the 
levels  of  intermediates  and  subsidiary 
colors  in  the  lakes  (after  adjustment  for 
the  percent  straight  color  in  the  lake) 
did  not  differ  significantly  from  those  in 
the  corresponding  straight  colors  (Ref. 
20). 

The  agency  also  conducted  a  brief 
study  on  the  stability  of  FD&C  Blue  No. 
2  during  the  laking  process  (Ref.  21). 
This  study  presented  a  comparison  of 
the  HPLC  evaluations  of  a  sample  of  a 
certified  batch  of  FD&C  Blue  No.  2  and 
a  sample  of  a  certified  batch  of  the 
aluminum  lake  prepared  from  this 
batch.  A  quantitative  comparison  of  the 
levels  of  intem:iediates  and  subsidiary 
colors  present  in  the  straight  color  and 
the  corresponding  lake  confirmed  that 
the  levels  of  intermediates  and 
subsidiary  colors  in  the  lake  (after 
adjustment  for  the  percent  straight  color 
in  the  lake)  did  not  differ  significantly 
from  those  in  the  corresponding  straight 
color. 

The  data  evaluated  by  the  agency 
provide  evidence  that  lakes  of  the 
straight  colors  FD&C  Yellow  No.  5, 
FDftC  Red  No.  40,  FD&C  Blue  No.  1,  and 
FD&C  Blue  No.  2  can  be  produced 
without  significant  degradation  of  the 
straight  color.  When  produced  under 
conditions  of  current  good 
manufacturing  practice  (CGMP),  these 
lakes  meet  the  specifications  for 
intermediates  and  subsidiary  colors  in 
the  straight  color,  after  adjustment  for 
total  color  content  of  the  lake.  Although 
data  have  not  been  submitted  for  all  of 


the  straight  colors  FDA  proposes  to 
permit  as  components  of  lakes  for  food 
use.  the  remaining  such  straight  colors 
(FD&C  Green  No.  3  and  FD&C  Yellow 
No.  6)  have  chemical  structures  that  are 
similar  to  other  straight  colors  (FD&C 
Blue  No.  1  and  FD&C  Red  No.  40, 
respectively)  discussed  above.  The 
stability  of  FD&C  Yellow  No.  6 
aluminum  lake,  which  makes  up  over 
25  percent  of  the  total  poundage  of 
FD&C  lakes  certified  in  FY-95,  is  also 
supported  by  published  studies.  In  these 
studies,  the  FD&C  Yellow  No.  6 
aluminum  lake  showed  greater  thermal 
stability  than  did  FD&C  Red  No.  40 
aluminum  lake  (Ref.  22),  and  the 
straight  color  FD&C  Yellow  No.  6  was  as 
stable  as  the  straight  color  FD&C  Red 
No.  40  under  the  pH  conditions  studied, 
showing  no  appreciable  change  over  a 
week's  exposure  (Ref.  17).  The  agency 
tentatively  finds  that  because  of  the 
similarity  of  chemical  structme,  the  data 
available  for  the  lakes  of  FD&C  Blue  No. 
1  and  FD&C  Red  No.  40  are  adequate  to 
confirm  the  stability  of  FD&C  Green  No. 
3  and  FD&C  Yellow  No.  6.  respectively, 
during  the  manufacture  of  lakes  in 
accordance  with  CGMP.  In  addition,  the 
published  data  on  FD&C  Yellow  No.  6 
and  its  aluminum  lake  provide 
corroborative  evidence  for  the  stability 
of  this  straight  color  during  the  laking 
process  when  conducted  under 
conditions  consistent  with  CGMP. 

Based  on  its  previous  evaluations  of 
the  safety  of  the  straight  colors  that  FDA 
proposes  to  permit  as  components  of 
lakes  for  food  use  and  on  the  scientific 
evidence  that  lakes  of  these  straight 
colors  can  be  produced  under 
conditions  consistent  with  CGMP 
without  significant  degradation  of  the 
straight  color,  the  agency  now 
tentatively  concludes  that  certified 
batches  of  FD&C  Blue  No.  1,  FD&C  Blue 
No.  2,  FD&C  Green  No.  3,  FD&C  Yellow 
No.  5.  FD&C  Yellow  No.  6,  and  FD&C 
Red  No.  40  are  safe  for  use  as 
components  of  lakes  for  food  use  that 
are  prepared  under  conditions  of  CGMP. 
Therefore,  the  agency  is  proposing  to 
permit  certified  batches  of  these  straight 
colors  as  components  of  lakes  for  food 
use  in  §  74.50. 

The  agency  is  not,  however, 
proposing  to  establish  any  definition  of 
CGMP  for  the  preparation  of  lakes  for 
food  use.  FDA  recognizes  that  CGMP  for 
laking  will  vary  with  the  straight  color 
used,  may  include  a  variety  of 
combinations  of  conditions,  and  may 
change  over  time  with  the  introduction 
of  new  combinations  of  conditions.  The 
agency's  regulatory  goal  is  to  protect  the 
public  health  by  assuring  that  laking  is 
conducted  in  a  manner  such  that  no 
significant  degradation  of  the  straight 


color  occurs,  not  to  prescribe  the  details 
of  industry  practice.  Safety  issues 
relating  to  the  use  of  CGNff  in  preparing 
lakes  are  discussed  further  in  sections 
IV.B.5  and  IV.C.  of  this  document. 

d.  Use  of  more  than  one  straight  color 
in  a  lake.  "The  agency  also  tentatively 
concludes  that  the  current  prohibition 
on  the  use  of  more  than  one  straight 
color  in  a  lake  is  unnecessary.  This 
prohibition  was  instituted  as  part  of  the 
original  listing  of  lakes  as  certified 
colors  in  1939  (4  FR  1922,  4  FR  3931, 
and  5  FR  1138).  At  that  time,  the 
regulations  did  not  require  that  lakes  be 
prepared  from  previously  certified 
batches  of  straight  color,  and  the  only 
food  use  for  which  lakes  were  listed  was 
for  dyeing  eggs  in  the  shell.  The 
requirement  that  lakes  for  food  use  be 
prepared  from  previously  certified 
batches  of  straight  color  was  initiated  in 
1959,  when  the  regulations  were 
amended  to  permit,  for  the  first  time, 
the  use  of  certain  lakes  in  foods 
generally  (24  FR  3818  and  24  FR  5302). 
The  agency  now  tentatively  concludes 
that,  because  of  the  proposed 
requirement  that  certified  batches  of 
straight  colors  be  used  in  preparing  all 
lakes,  the  evidence  for  the  stability  of 
straight  colors  during  the  laking  process, 
and  the  proposed  certification 
requirement  for  lakes  (discussed  in 
section  IV.C.  of  this  document),  the 
prohibition  against  the  use  of  more  than 
one  straight  color  to  make  a  lake  is 
unnecessary.  Therefore,  the  agency  is 
proposing  to  permit  the  preparation  of 
a  lake  from  certified  batches  of  more 
than  one  straight  color. 

2.  Substratum — ^Alumina 

Alumina  is  the  only  substratum 
provisionally  listed  for  lakes  for  food 
use.  Section  82.3(g)  defines  aliunina  as 
"a  suspension  in  water  of  precipitated 
aluminum  hydroxide"  but  prescribes  no 
quality  requirements  for  alumina 
substratum.  This  definition  covers  both 
'  preformed  (precipitated  and  dried) 
alumina  that  is  subsequently  suspended 
in  water  and  alumina  that  is  prepared  in 
situ,  without  subsequent  recovery  and 
drying. 

As  noted  in  section  I.  of  this 
dociunent.  alumina  may  be  prepared  in 
situ  from  aluminum  sulfate  and  sodium 
hydroxide  or  sodium  carbonate  during 
the  manufacture  of  lakes.  Aluminum 
sulfate  is  GRAS  for  food  use 
(§  182.1125)  and  is  subject  to  the 
specifications  in  the  Food  Chemicals 
Codex  2d.  ed.  (1972)  (§  170.30(h)(1)  (21 
CFR  170.30(h)(1))).  Sodium  carbonate 
and  sodium  hydroxide  are  affirmed  as 
GRAS  for  food  use  (§§  184.1742  and 
184.1763,  respectively)  and  are  required 


to  meet  the  specifications  in  the  Food 
Chemicals  Codex,  3d.  ed.  (1981). 

In  addition,  §73.1010  lists  alumina 
(dried  aluminum  hydroxide)  as  a  color 
additive  for  use  in  drugs  and  provides 
identity  and  specifications  for  alumina 
as  a  color  additive.  The  agency 
tentatively  concludes  that,  although  the 
listed  use  of  alumina  (dried  aluminum 
hydroxide)  is  for  coloring  drug 
products,  alumina  that  meets  the 
identity  and  quality  requirements  in 
§  73.1010  (a)(1)  and  (b)  is  safe  as  a 
substratum  for  lakes  for  food  use  (Ref. 
13). 

The  agency  has  evaluated  the 
available  data  relating  to  the  safety  of 
aluminum  salts.  These  data  included 
literature  reviews,  information  from  a 
color  additive  petition  for  use  of  several 
aluminum  lakes  on  alumina  in  eye-area 
cosmetics,  and  safety  reviews  of 
aluminum  compounds  (including 
aluminum  salts)  as  food  ingredients  by 
the  Select  Committee  on  GRAS 
Substances  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  and  the  Joint  FAO/WHO  Expert 
Committee  of  Food  Additives.  Based  on 
this  evaluation,  the  agency  tentatively 
concludes  that  alumina  conforming  to 
the  identity  and  quality  requirements 
set  forth  in  §  73.1010  (a)(1)  and  (b)  (Refs. 
13,  23,  and  24)  is  safe  for  use  as  a 
substratum  in  lakes  for  food  use.  The 
agency  also  tentatively  concludes  that 
alumina  prepared  bom  aluminum 
sulfate  and  sodium  carbonate  or  sodium 
hydroxide  that  meet  the  requirements 
for  these  compounds  in  the  Food 
Chemicals  Codex  2d  ed.  (1971) 
(aluminum  sulfate)  or  3d  ed.  (1081) 
(sodium  carbonate  and  sodium 
hydroxide)  is  safe  as  a  component  of 
l^es  for  food  use. 

3.  Precipitants  ♦ 

a.  Aluminum  cation  (Al"^^).  In  its 
safety  review  of  alumina  (see  section 
FV.A.2.  of  this  document),  the  agency 
evaluated  the  safety  of  the  use  of  the 
aluminiun  salts  (salts  containing  the 
aluminum  cation  (Al*^)).  Based  on  this 
safety  review,  the  agency  tentatively 
concluded  that  the  use  of  alumina  as  a 
substratum  in  lakes  is  safe.  Based  on  the 
same  data,  the  agency  also  tentatively 
concludes  that  the  use  of  the  aluminum 
cation  as  a  component  of  precipitants 
used  in  the  preparation  of  lakes  for  food 
use  is  safe  (Ref.  13,  23,  and  24). 
Aluminum  cation  is  added  as  a 
precipitant  with  an  accompanying 
anion.  If  an  aluminum  salt  is  added  as 
a  precipitant,  the  anion  is  added  as  part 
of  the  salt.  Alternatively,  if  aluminum 
oxide  or  hydroxide  is  used  as  a 
precipitant,  the  anion  is  added  as  an 
acid  to  ensure  the  solubility  of  the 


aluminum  cation  to  function  as  a 
precipitant.  The  anions  that  the  agency 
proposes  to  permit  for  use  in  lakes  are 
discussed  in  section  IV.A.3.C.  of  this 
document. 

The  agency  is  not  proposing  to 
establish  quality  requirements  for 
precipitants  used  in  the  preparation  of 
lakes  for  food  use.  The  agency 
recognizes  that  a  variety  of  precipitant 
ingredients  can  be  used  to  produce  the 
aluminum  cation  that  functions  as  a 
precipitant  in  lakes  for  food  use. 
Furthermore,  the  agency  does  not 
anticipate  that  the  use  of  precipitant 
ingredients  that  form  the  aluminum 
cation,  under  conditions  consistent  with 
CGMP.  would  introduce  contaminants 
that  require  limitation  by  specifications 
for  the  precipitant  ingredients. 
Precipitants  are  used  at  low  levels  (a 
small  percentage  of  the  total  batch 
weight)  and,  by  virtue  of  their  function 
in  the  laking  process,  are  always  water- 
soluble  cations.  Because  lakes  are 
washed  when  prepared  in  accordance 
with  CGMP,  the  agancy  anticipates  that 
only  low  levels  of  water-soluble 
contaminants  will  remain  in  the 
finished  lake.  The  only  possible  concern 
would  be  the  presence  of  heavy  metals 
deriving  from  contaminants  in  the 
precipitants.  To  address  this  potential 
problem,  as  discussed  below,  the 
proposed  specifications  for  lakes  will 
limit  the  levels  of  heavy  metal 
contaminants  permitted  in  the  end 
product.  Therefore,  the  agency 
tentatively  concludes  that  quality 
requirements  for  the  ingredients  used  to 
form  precipitants  in  lakes  for  food  use 
are  unnecessary. 

b.  Calcium  cation  (Ca*^).  As 
discussed  in  section  m.CG.c.  of  this 
document,  the  agency  is  proposing  to 
terminate  the  listing  of  calcium  as  a 
cation  in  lakes  for  food  use  because 
calcium  lakes  were  not  used  in  food  in 
1960  and  thus  should  not  have  been 
provisionally  listed.  Any  future 
consideration  of  the  use  of  calciuiA 
lakes  for  coloring  foods  would  be 
through  the  color  additive  petition 
process  (§71.1). 

c.  Accompanying  anions.  The  use  of 
the  alimninum  cation  in  preparation  of 
lakes  results  in  the  formation  of  chloride 
or  sulfate  anions.  Chloride  and  sulfate 
are  components  of  many  food 
ingredients  that  the  agency  has  listed  or 
affirmed  as  GRAS  for  general  food  use 
(for  example:  Aluminum  sulfate, 

§  182.1125;  calcium  sulfate,  §  184.1230; 
table  salt  (sodium  chloride),  §  182.1(a); 
potassium  chloride,  §  184.1622).  In  the 
safety  reviews  conducted  as  part  of  the 
GRAS  rulemakings  for  these  ingredients, 
the  agency  found  that  ingestion  of 
chloride  and  sulfate  (in  the  presence  of 


the  accompanying  cation)  was  safe  at 
levels  that  vastly  exceed  possible  levels 
of  exposure  to  these  anions  as 
components  of  lakes.  Therefore,  the 
agency  tentatively  concludes  that  the 
presence  of  these  anions  in  lakes  for 
food  use  is  safe  when  CGMP  is  observed 
(Ref.  13). 

B.  Specifications  for  Lakes  for  Use  in 
Foods 

1.  Intermediates  and  Other  Impurities 
Derived  From  Straight  Colors 

A  typical  straight  color  contains,  in 
addition  to  the  primary  color 
component,  intermediates  and 
subsidiary  colors.  Intermediates  are 
unreacted  starting  materials  used  to 
synthesize  the  primary  color.  Subsidiary 
colors  are  colored  by-products  of  the 
synthesis  of  the  primary  color.  As 
discussed  in  section  IV.A.l.b.  of  this 
document,  the  agency  is  proposing  to 
require  that  lakes  be  prepared  from 
certified  batches  of  straight  color.  The 
regulations  for  straight  colors  contain 
specifications  that  limit  the  levels  of 
intermediates  and  subsidiary  colors  that 
may  be  present  in  the  straight  color.  In 
this  proposal,  the  agency  has  also 
tentatively  concluded  that  the  .straight 
colors  in  lakes  for  food  use  do  not 
degrade  significantly  during  preparation 
of  the  lakes  under  conditions  consistent 
with  CGMP.  Therefore,  the  agency 
tentatively  concludes  that  the 
specifications  for  intermediates  and 
subsidiary  colors  in  straight  colors  are 
sufficient  to  ensure  the  safety  of  lakes 
prepared  from  certified  batches  of 
straight  colors  and  that  separate 
specifications  for  intermediates  and 
subsidiary  colors  in  lakes  are 
unnecessary. 

2.  Heavy  Metals 

The  current  specifications  for  lakes 
for  food  use  (§82.5)  establish  limits  of 
10  ppm  lead.  1.4  ppm  arsenic,  and  'not 
more  than  trace"  levels  of  total  heavy 
metals  (other  than  lead  and  arsenic).  In 
the  1979  NOI,  the  agency  proposed 
adding  a  specification  for  mercury  in 
lakes.  The  agency  tentatively  finds  that 
the  manufacturing  processes  for  lakes 
use  metal  salts  that  are  sources  of 
potential  contamination  by  heavy 
metals;  moreover,  in  its  certification  of 
lakes,  the  agency  has  rejected  batches 
because  of  the  presence  of  heavy  metals, 
including  lead.  Therefore,  the  agency 
tentatively  concludes  that  specifications 
to  limit  the  levels  of  lead,  arsenic,  and 
mercury  in  lakes  are  necessary  to  ensure 
their  safe  use  in  food.  As  a  result  of  its 
safely  reviews  of  the  straight  colors  used 
in  food,  the  agency  established  limits  of 
not  more  than  10  parts  per  million 
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(ppm)  lead,  3  ppm  arsenic,  and  1  ppm 
mercury  in  the  specifications  for  most 
color  additives  permanently  listed  for 
food  iise  in  parts  73  and  74.  The  agency 
tentatively  concludes  that  such 
specifications  are  also  sufficient  to 
ensure  the  safety  of  lakes. 

FDA  is  unaware  of  any  heavy  metals, 
other  than  lead,  arsenic,  and  mercury, 
that  have  a  significant  level  of  toxicity 
and  that  would  be  expected  to  occur  in 
lakes.  Therefore,  the  agency  tentatively 
concludes  that  a  general  heavy  metal 
specification  is  unnecessary  to  ensure 
the  safety  of  lakes  for  food  use. 

One  comment  received  in  response  to 
the  1979  NOI  suggested  that  a  limitation 
on  iron  be  included  in  the  specifications 
for  lakes  for  food  use.  Iron  salts  may  be 
present  in  lakes  as  contaminants 
inadvertently  introduced  during  the 
manufecturing  process.  For  example,  a 
batch  of  lake  prepared  using  rusted 
equipment  or  water  with  a  high  iron 
content  may.contain  iron  salts. 

The  agency  has  evaluated  the  safety  of 
iron  salts  as  a  contaminant  in  lakes  to 
determine  whether  their  presence 
would  present  a  sufficient  safety  hazard 
to  warrant  inclusion  of  a  specification 
for  inm.  The  agency  notes  that  iron  is 
an  essential  mineral,  and  that  iron.and 
many  of  its  salts  are  affirmed  as  GRAS 
in  part  184  for  use  as  nutrients  in  food 
(for  example,  elemental  iron, 
§  184.1375;  ferric  ammonium  citrate. 
§  184.1296;  ferric  chloride,  §  184.1297; 
ferric  sulfete,  §  184.1307;  ferrous 
carbonate,  §  184.1307b;  ferrous  sulfate, 
§  184.1315).  However,  the  agency  also 
notes  that  high  levels  of  iron 
consumption  can  be  toxic,  especially  for 
certain  subpopulations.  (See,  e.g.,  59  FR 
51030,  October  6, 1994). 

Lakes  are  generally  used  at  low  levels 
(typically  less  than  0.05  percent)  in 
foods,  except  for  some  low-consumption 
food  items  such  as  candy  and  candy 
coatings,  colored  sugar  and  frostings, 
dietary  supplements,  seasonings, 
flavorings,  and  chewing  gum  (Ref.  25). 
Therefore,  consumption  of  iron  due  to 
its  presence  in  lakes  as  a  contaminant 
would  be  low.  Under  these 
circumstances,  the  agency  finds  no 
evidence  of  a  safety  hazard  fi'om 
exposure  to  iron  as  a  contaminant  in 
lakes  for  food  use.  Therefore,  the  agency 
tentatively  concludes  that  a 
specification  to  Umit  the  level  of  iron  is 
unnecessary  to  ensure  the  safety  of  lakes 
for  food  use.  Moreover,  the  agency  notes 
that  the  conditions  and  practices  that 
lead  to  the  presence  of  iron  salts  as  a 
contaminant  in  a  batch  of  lake  are 
addressed  by  the  proposed  requirement 
that  lakes  be  prepared  in  accordance 
with  CX^MP  (see  section  IV.B.5.  of  this 
document). 


3.  Soluble  Chlorides  and  Sulfates 

Current  §  82.51  contains  a 
specification  that  limits  the  content  of 
the  soluble  chloride  and  sulfate  anions 
in  lakes  for  food  use.  The  agency  finds 
that  the  washing  of  the  lake  during  the 
manufacturing  process  removes  most  of 
these  water-soluble  anions. 
Furthermore,  as  discussed  above  in 
section  IV.A.S.c.  of  this  document,  the 
agency  found  in  safety  reviews 
conducted  as  part  of  several  GRAS 
rulemakings  that  soluble  chloride  and 
sulfate  anions  are  safe  in  foods  at  levels 
considerably  greater  than  those  found  in 
lakes  (Ref.  13).  Therefore,  the  agency 
tentatively  concludes  that  a 
specification  to  limit  the  levels  of 
soluble  chlorides  and  sulfates  is 
unnecessary  to  ensure  the  safety  of  lakes 
prepared  in  conformity  with  CGMP  for 
food  use. 

4.  Inorganic  Material  Insoluble  in-HCl 

Current  §82.51  contains 
specifications  that  limit  the  content  of 
inorganic  material  insoluble  in  HCl  in 
lakes.  This  specification  was  intended 
to  ensure  that  the  lake  was  prepared  in 
accordance  with  CGMP  and  that  no 
foreign  material  was  inadvertently 
added  during  the  laking  process. 
However,  agency  certification  records 
for  lakes  for  food  use  in  the  past  20 
years  show  that  only  one  batch  of  lake 
has  been  denied  certification  based  on 
this  specification.  Even  without  the 
specification  for  inorganic  material 
insoluble  in  HCl,  this  batch  of  lake 
would  not  have  met  the  requirements  in 
this  proposal  because  the  alumina  used 
as  a  substratum  would  not  have  met  the 
applicable  quality  requirements. 
Furthermore,  the  agency  is  proposing  to 
include  in  the  specifications  for  lakes  a 
provision  to  require  that  lakes  be 
prepared  in  accordance  with  CGMP. 
Therefore,  the  agency  tentatively 
concludes  that  a  specification  for 
material  insoluble  in  HCl  is  unnecessary 
for  lakes  that  meet  the  other  proposed 
requirements  for  lakes,  and  such  a 
specification  is  not  included  in  this 
proposal. 

5.  Other  Impurities  and  Contaminants 

The  agency  has  tentatively  concluded 
above  that  specifications  to  limit  the 
level  of  total  heavy  metals  (except  lead, 
arsenic,  and  mercury),  soluble  chlorides 
and  sulfates,  and  material  insoluble  in 
H(l  are  unnecessary  to  ensure  the  safety 
of  lakes  for  food  use  as  long  as  a  general 
provision  is  included  in  the 
specifications  for  lakes  to  ensure  that 
they  are  prepared  in  conformity  with 
CGMP.  The  identity  requirements  and 
specifications  in  color  additive 


regulations  include  impiuities  that  are 
expected  to  occur  at  significant  levels  in 
a  color  additive  that  has  been  prepared 
in  accordance  with  CGMP.  In  its 
certification  of  color  additives,  FDA  has 
occasionally  denied  certification  for 
batches  of  color  additives  due  to  the 
presence  of  significant  levels  of 
impurities  for  which  the  listing 
regulation  contains  no  specifications.  In 
a  few  instances,  these  impurities  could 
be  linked  to  improper  storage  of  the 
color  additive  or  to  cross-contamination 
hx>m  insufficiently  cleaned  processing 
equipment.  In  most  cases,  the  source  of 
the  impurity  was  unknown.  Based  on 
the  agency's  experience  in  certifying 
thousands  of  batches  of  color  additives 
aimually,  corroborated  by  the  agency's 
analyses  of  reference  standards 
(reference  batches  of  color  additives) 
used  in  toxicological  studies  of  various 
straight  colors  as  part  of  the  safety 
reviews  of  these  color  additives,  FDA 
believes  that  the  impurities  in  the 
rejected  batches  would  not  have  been 
present  had  the  color  additives  been 
manufactured  under  conditions 
consistent  with  CGMP. 

As  noted  above  in  section  IV. A. I.e.  of 
this  document,  it  is  important  that  lakes 
be  prepared  in  accordance  with  CGMP 
to  ensure  that  the  straight  color  does  not 
degrade  during  preparation  of  the  lake. 
Manufacturing  conditions  must  be 
controlled  so  that  levels  of  uncolored 
components  in  the  straight  color, 
including  the  carcinogenic  constituents 
in  certain  monoazo  and  pyrazolone 
straight  colors,  do  not  increase  during 
preparation  or  handling  of  the  lake. 
CGMP  includes  use  of  proper 
temperatures,  especially  during  drying, 
to  avoid  affecting  the  composition  of  the 
lake,  and  sufficient  washing  of  the  lake 
to  ronove  water-soluble  impurities.  For 
example,  the  agency  recently  rejected  a 
batch  of  a  monoazo  straight  color 
because  the  batch  exceeded  the 
specifications  for  certain  carcinogenic 
constituents.  Subsequent  discussions 
with  the  manufacturer  revealed  that  the 
batch  had  been  previously  certified,  but 
had  failed  to  meet  the  manufacturer's 
microbiological  specifications  and  had 
been  reprocessed  (redried).  After 
redrying,  the  batch  no  longer  met  the 
specification  for  trace-level  carcinogenic 
constituents.  The  agency  notes, 
however,  that  because  of  their  chemical 
properties,  such  carcinogenic 
constituents  are  unlikely  to  be 
incorporated  into  lakes  to  the  same 
extent  as  into  straight  colors,  and 
sufficient  washing  of  the  lake  could 
significantly  decrease  the  levels  of  these 
constituents. 

To  ensure  the  safety  of  lakes  for  use 
in  foods,  FDA  is  proposing  to  continue 


the  requirement  in  existing  §82.5  that 
lakes  shall  be  free  from  impurities  other 
than  those  named  in  the  specifications, 
to  the  extent  that  such  impurities  may 
be  avoided  by  CGMP.  However,  the 
agency  is  not  proposing  to  define 
specific  conditions  that  would 
constitute  CGMP  in  the  preparation  of 
lakes.  The  agency  recognizes  that 
appropriate  manufecturing  conditions 
may  differ  for  the  preparation  of 
different  lakes  and,  in  fact,  may  change 
over  time.  Furthermore,  even  the 
preparation  of  a  single  lake  that  meets 
the  requirements  of  part  74  may  be 
accomplished  using  different  conditions 
of  manufecture.  The  agency  wants  to 
retain  the  current  flexibility  in 
preparation  of  lakes  for  food  use,  but 
maintain  the  assurance  that  there  will 
be  no  significant  degradation  of  the 
straight  color  during  preparation  of  the 
lake  and  that  the  resulting  lake  will  be 
otherwise  in  compliance  with  the 
requirements  of  part  74.  To  accomplish 
this  objective,  the  agency  is  not 
proposing  to  define  any  specific 
conditions  of  CGMP;  however,  in  its 
review  of  notices  claiming  certification 
for  batches  of  lake,  the  agency  is 
proposing  to  use  the  accountability  of 
the  strai^t  color  in  the  lake,  calculated 
as  described  below,  as  an  indicator  of 
the  use  of  CGMP  in  the  preparation  of 
the  lake. 

Under  the  current  certification 
procedure  for  FD&C  lakes,  the  agency 
can  monitor  both  the  use  of  certified 
batches  of  straight  color  in  lakes  for  food 
use  and  indicators  for  the  use  of  CGMP 
in  the' preparation  or  repack  of  a  batch 
of  lake.  In  a  request  for  certification  for 
a  batch  of  lake,  the  firm  must  declare 
the  certified  lot  number  and  the 
poundage  from  that  lot  for  the  straight 
color  that  is  added  to  prepare  the  lake. 
The  agency  can  determine  a  poundage 
accountability  of  the  batches  of  straight 
colors  that  are  used  to  prepare  FD&C 
lakes.  This  accountability  ensures  that 
no  more  straight  color  is  used  in  FD&C 
lakes  than  has  been  certified.  For 
example,  a  firm  that  owns  a  100-pound 
batch  of  straight  color  caimot  credibly 
claim  to  use  1,000  pounds  from  that 
batch  to  make  lakes. 

From  the  information  in  the  request 
for  certification  and  from  analysis  of  the 
sample  submitted  with  the  request,  the 
agency  determines  the  total  color 
accountaMlity  for  each  batch  of  lake  (the 
amount  of  total  color  that  was  added  to 
the  batch  of  lake  compared  to  the  total 
color  of  the  resulting  batch).  This 
accountability  for  total  color  is  an 
indicator  for  the  use  of  CGMP  in  the 
preparation  or  repack  of  a  batch  of  lake. 
In  its  determination  of  accountability  of 
the  straight  color  in  lakes  for  food  use, 


the  agency  calculates  a  theoretical  range 
for  the  expected  total  color  content  of  a 
lake  based  on  the  minimum  total  color 
permitted  in  the  listing  regulation  for 
the  straight  color,  the  maximum  total 
color  possible  for  the  straight  color  (100 
percent),  the  weight  of  straight  color 
used  to  prepare  the  lake,  and  the  weight 
of  the  lake.  For  example,  for  a  100- 
pouhd  batch  of  FD&C  Yellow  No.  5 
aluminum  lake  on  alumina  that  was 
prepared  from  25  pounds  of  FD&C 
Yellow  No.  5,  the  theoretical  range  for 
the  expected  total  color  content  of  the 
lake  would  be  bom  21.8  fwrcent  to  25 
percent.  This  theoretical  range  allows 
for  variations  in  total  color  resulting 
from  factors  that  normally  occur  during 
the  manufacture  of  a  lake,  such  as 
incomplete  laking  of  the  color  and 
bleeding  of  the  color  during  washing. 
The  agency  is  requesting  comments 
on  the  usefulness  of  total  color 
accountability  as  an  indicator  of  the  use 
of  CGMP  in  the  preparation  and 
repacking  of  batches  of  lake. 

C.  Certification  Requirement 

The  agency  has  evaluated  the 
necessity,  in  the  interest  of  public 
health,  for  the  certification  of  lakes 
prepared  from  certified  batches  of 
straight  color.  The  agency  tentatively 
concludes  that  continued  batch 
certification  of  lakes  is  necessary  to 
protect  the  public  heahh.  The  agency 
bases  this  tentative  conclusion  on  two 
safety  issues:  The  need  to  ensure  the 
safety  of  the  components  (straight 
colors,  precipitants,  and  substrata)  used 
to  prepare  a  lake;  and  the  need  to  ensure 
that  l^es  are  prepared  and  repacked 
under  conditions  of  CGMP  to  prevent 
degradation  of  the  straight  color. 

The  agency's  traditional  means  for 
postmarket  assurance  of  product  safety 
is  the  collection  and  analysis  of  a 
sample.  However,  as  discussed  in 
section  IV.A.l.b.  of  this  document, 
suitable  analytical  methodology  is  not 
available  to  identify  and  quantify  all 
potentially  harmful  impurities  that  may 
be  present  in  lakes.  Therefore,  the 
agency  tentatively  concludes  that  the 
premarket  controls  afforded  by  the 
certification  requirement  are  necessary 
to  allow  FDA  to  verify  that  the 
conditions  for  safe  use  of  lakes  are  being 
met.  Therefore,  the  agency  is  proposing 
to  list  lakes  in  part  74  as  color  additives 
subject  to  certification. 

Certification  will  allow  the  agency  to 
confirm,  before  a  lake  is  marketed,  that 
only  safe  and  suitable  components  have 
been  used  to  prepare  it;  that  any  batches 
of  straight  color  used  in  the  lake  were 
previously  certified;  and  that  the 
straight-color  component  of  the  lake  has 
not  degraded  during  manufacture  or 


repacking.  The  agency  tentatively 
concludes,  however,  that  not  all  aspecis 
of  the  current  batch  certification 
procedure  are  necessary  to  accomplish 
these  objectives,  and  is  proposing  a 
simplified  procedure  for  certifying 
batches  of  lakes.  This  proposed 
procedure  is  discussed  in  section  VLB. 
of  this  document. 

The  agency  is  SF>ecifically  requesting, 
as  comments  on  this  proposal, 
comments  on  the  usefulness  of  its 
proposed  certification  procedure  for  the 
intended  purpose  of  protecting  the 
public  health. 

D.  Provisions  ofPmposed  §74.50  Lakes 
for  Use  in  Foods 

The  agency  is  proposing  new  §  74.50 
to  list  lakes  permanently  for  use  in 
foods  as  color  additives  subject  to 
certification.  Section  74.50(a)(1),  (a)(2), 
and  (a)(3)  would  designate  the 
components  permitted  for  use  in  lakes 
for  coloring  food.  These  paragraphs 
would  authorize  the  use  of  certified 
batches  of  one  or  more  of  the  straight 
colors  FD&C  Blue  No.  1,  FD&C  Blue  No. 
2.  FD&C  Green  No.  3.  FD&C  Yellow  No. 
5.  FD&C  Yellow  No.  6.  and  FD&C  Red 
No.  40;  the  substratum  alumina  that 
either  conforms  to  the  requirements  for 
alumina  under  §  73.1010(a)(1)  and  (b). 
or  is  a  suspension  in  water  of 
precipitated  aluminum  hydroxide 
prepared  from  aluminum  sulfate  that 
meets  the  requirements  of  the  Food 
Chemicals  Codex  2d  ed.  (1972)  and 
sodium  carbonate  or  sodium  hydroxide 
that  meets  the  requirements  of  the  Food 
Chemicals  Codex  3d  ed.  (1981):  and 
precipitants  that  form  the  aluminum 
cation  (Al  *  -')  and  the  anion  chloride 
(Cl-')orsulfate(S04-2). 

Proposed  §  74.50(a)(4)  would  provide 
that  only  diluents  that  are  permitted  in 
mixtures  of  straight  colors  for  food  use 
may  be  used  in  color  additive  mixtures 
containing  lakes  for  such  use. 

Proposed  §  74.50(b)  would  prescribe 
the  following  specifications  for  lakes  for 
food  use:  Lead  (not  more  than  10  ppm), 
arsenic  (not  more  than  3  ppm),  mercury 
(not  more  than  1  ppm).  It  would  also 
state  that  lakes  shall  be  free  from 
impurities  other  than  those  named  in 
the  specifications,  to  the  extent  that 
such  impurities  may  be  avoided  bv 
CGMP. 

Proposed  §  74.50(c)(1)  would  permit 
the  use  of  lakes  in  foods  generally, 
except  in  foods  subject  to  a  standard  of 
identity  that  does  not  authorize  such 
use.  The  proviso  relating  to 
standardized  foods  would  clarify  that 
authorization  for  use  of  lakes  in  this 
regulation  does  not  take  precedence 
over  any  restrictions  on  color  additive 
use  in  a  food  standard  regulation. 
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CuTFently,  all  the  straight  colors 
authorized  for  use  in  lakes  for  food  use 
are  approved  for  the  same  food  uses. 
Because  this  may  npt  always  be  the 
case,  however,  proposed  §  74.50(c)(2) 
would  restrict  the  use  of  a  lake 
manufactured  from  more  than  one 
straight  color  to  those  uses  common  to 
all  of  the  straight  colors  in  the  lake. 

Propceed  §  74.50(d)  would  identify 
each  lake  made  as  prescribed  in 
§  74.S0(a)  as  a  listed  color  and  would 
prescribe  the  formation  of  its  listed 
name  from  the  names  of  the  certified 
straight  colors  present  in  the  lake  (in 
descending  order  of  predominance), 
followed  by  the  name  of  the  cation  of 
the  precipitant  (aluminum)  and 
followed  by  the  words  "lake  on 
aliunina."  The  anion  component  of  the 
precipitant  would  not  be  included  in 
the  name  of  the  lake  because  this  anion 
is  rooaoved  during  processing  under 
conditions  of  CCMP  and  is  not  a 
component  of  the  hnal  lake. 

Proposed  §  74.50(e)(1)  would  require 
that  the  label  of  the  lake  and  of  any 
mixtures  prepared  from  it  for  coloring 
purposes  conform  to  the  requirements  of 
§  70.25.  Proposed  §  74.50(e)(2)  would 
require  that  the  label  of  food  products 
that  contain  a  lake  declare  the  presence 
of  the  lake  in  accordance  with 
§101.22(k)  (21  CFR  101.22(k)).  Proposed 
§  74.50(e)(3)  would  require  that  butter, 
cheese,  and  ice  cream  that  contain  a 
lake  of  FD&C  Yellow  No.  5  or  FD&C 
Yellow  No.  6  be  labeled  in  accordance 
with  §101.22(k)(l).  These  proposed 
labeling  provisions  are  discussed  more 
fiilly  in  septions  VI.C.2.  and  VLC.3.  of 
this  document. 

Proposed  §  74.50(f)  would  require  that 
all  batches  of  lakes  be  certified  in 
accordance  with  proposed  regulations 
in  part  80. 

V.  Safety  Review  and  Proposed  Actions 
for  Lakes  for  Use  in  Drugs  and 
Cosmetics 

A.  Review  of  Components  of  Lakes  for 
Use  in  Drugs  and  Cosmetics 

The  current  provisional  listing 
regulations  for  lakes  for  use  in  drugs 
and  cosmetics  generally  (§  82.1051)  and 
for  use  in  external  drugs  and  cosmetics 
only  (§  82.2051)  provide  for  use  of  the 
following  components:  (1)  The  straight 
colors  FD&C  Blue  No.  1  (§82.101), 
FD&C  Blue  No.  2  (§  82.102).  FD&C 
Green  No.  3  (§82.203),  FD&C  Yellow 
No.  5  (§82.705),  FD&C  Yellow  No.  6 
(§82.706),  D&C  Blue  No.  4  (§82.1104). 
D&C  Green  No.  5  (§82.1205).  D&C  Green 
No.  6  (§82.1206).  D&C  Orange  No.  4 
(§82.1254).  D&C  Orange  No.  5 
(§82.1255),  D&C  Orange  No.  10 
(§82.1260),  D&C  Orange  No.  11 


(§82.1261).  FD&C  Red  No.  4  (§82.304), 
D&C  Red  No.  6  (§  82.1306),  D&C  Red  No. 
7  (§82.1307),  D&C  Red  No.  17 
(§  82.1317),  D&C  Red  No.  21  (§  82.1321), 
D&C  Red  No.  22  (§  82.1322),  D&C  Red 
No.  27  (§  82.1327),  D&C  Red  No.  28 
(§  82.1328).  D&C  Red  No.  30  (§  82.1330). 
D&C  Red  No.  31  (§  82.1331),  D&C  Red 
No.  33  (§82.1333),  D&C  Red  No.  34 
(§  82.1334).  D&C  Red  No.  36  (§  82.1336), 
D&C  Violet  No.  2  (§82.1602),  D&C 
Yellow  No.  7  (§  82.1707),  D&C  Yellow 
No.  8  (§82.1708),  D&C  Yellow  No.  10 
(§82.1710),  and  Ext.  D&C  Yellow  No.  7 
(§  82.2707a);  (2)  the  substrata  alumina, 
blanc  fixe,  gloss  white,  clay,  titanium 
dioxide,  zinc  oxide,  talc,  roSin, 
aluminum  benzoate,  and  calcium 
carbonate;  (3)  precipitants  containing 
the  cations  sodium  (Na  "^ '),  potassium  • 
(K*').  aluminum  (Al*3),  barium  (Ba*2), 
calcium  (Ca^^),  strontium  (Sr'^^)^  and 
zirconium  (Zr  +  *].  Additionally,  the 
lakes  of  FD&C  Red  No.  40  prepared  with 
the  substrata  and  precipitants  listed 
above  are  permanently  listed  in 
§§74.1340  and  74.2340. 

The  identity  and  specifications  for  the 
straight  colors  used  to  prepare  lakes  are 
provided  in  the  regulations  cited  above 
and  generally  cross-reference  the 
requirements  of  the  permanent  listing 
for  the  straight  color  in  part  74.  As  to 
substrata,  §82.3  defines  three  of  the 
substrata  used  in  lakes  (alumina,  blanc 
fixe,  gloss  white),  but  provides  no 
specifications  for  the  materials  to  be 
used.  Part  82  does  not  identify  or 
prescribe  specifications  for  other 
substrata  (clay,  titanium  dioxide,  zinc 
oxide,  talc,  rosin,  aluminum  benzoate, 
and  calcium  carbonate)  for  lakes  for 
drug  or  cosmetic  use,  or  for  the 
precipitants  to  be  used  in  the 
preparation  of  these  lakes. 

1.  Straight  Colors 

a.  Identity  and  uses.  As  discussed  in 
sections  III.C.I.  and  III.C.6.a.  of  this  ^ 
document,  the  agency  has  tentatively 
concluded  that  several  of  the  straight 
colors  currently  listed  for  use  in  lakes    ' 
for  coloring  drugs  and  cosmetics  either 
do  not  form  lakes  (D&C  Red  No.  17,  D&C 
Red  No.  30.  D&C  Red  No.  36,  D&C  Violet 
No.  2,  and  D&C  Green  No.  6)  or  were  not 
present  in  any  batch  of  lake  certified  for 
drug  or  cosmetic  use  before  the 
enactment  of  the  1960  smendments 
(D&C  Orange  No.  11,  D&C  Yellow  No.  7, 
D&C  Yellow  No.  8.  and  D&C  Green  No. 
5).  The  proposed  termination  of  the 
provisional  listing  of  these  straight 
colors  for  use  in  lakes  would  mean  that 
lakes  of  these  straight  colors  would  no 
longer  be  permitted  for  coloring  drugs 
and  i:osmetics.  (See  Table  1  in  section 
III.C.  of  this  document  for  a  summary  of 
the  current  and  proposed  regulatory 


status  of  straight  colors  addressed  in 
this  rulemaking.) 

The  agency  has  already  reviewed  the 
identity  and  safety  of  the  remaining 
straight  colors  currently  permitted  as 
components  of  lakes  for  coloring  drugs 
and  cosmetics,  either  as  part  of  its 
scientific  review  of  provisionally  listed 
straight  colors  or  in  response  to 
petitions  for  the  review  of  new  color 
additives  (§  71.1).  On  the  basis  of  these 
reviews,  the  agency  concluded  that 
these  straight  colors  are  safe  for  use  in 
drugs  and  cosmetics  and  issued 
regulations  in  part  74  permanently 
listing  them  for  such  uses.  The  agency 
is  proposing  to  continue  to  permit  the 
use  of  these  straight  colors  as 
components  of  lakes  for  use  in  drugs 
and  cosmetics,  subject  to  the  exceptions 
and  proposed  requirements  discussed 
below. 

In  the  Federal  Register  of  September 
30, 1975  (40  FR  44812),  the  agency 
restricted  the  provisional  listing  of 
FD&C  Blue  No.  2  to  uses  in  foods  and 
ingested  drugs,  the  uses  for  which  a 
petition  had  been  filed  for  the 
permanent  listing  of  the  color  additive. 
In  the  Federal  Register  of  February  4, 
1983  (48  FR  5252),  the  agency  published 
a  final  rule  permanently  listing  FD&C 
Blue  No.  2  for  use  in  food  (§  74.102)  and 
ingested  drugs  (§  74.1102).  However,  the 
provisional  listing  for  the  lake  of  FD&C 
Blue  No.  2  (§  82.102)  was  not  amended 
accordingly.  Therefore,  despite  the  lack 
of  a  listing  in  part  74  authorizing  the  use 
of  FD&C  Blue  No.  2  in  cosmetics,  the 
provisional  listing  regulations  still 
permit  the  use  of  lakes  of  FD&C  Blue 
No.  2  in  cosmetics.  Proposed  §  74.2050 
would  correct  this  inconsistency  by 
excluding  FD&C  Blue  No.  2  from  the 
straight  colors  permitted  as  components 
of  lakes  for  cosmetic  use. 

The  lakes  of  D&C  Red  No.  34  are     - 
provisionally  listed  in  part  82  for  use  in 
drugs  and  cosmetics  without  any 
restrictions.  However,the  straight  color 
is  listed  in  part  74  for  external  drug  and 
external  cosmetic  uses  only  (§§  74.1334 
and  74.2334),  based  on  the  agency's 
safety  evaluation  of  the  straight  color. 
The  proposed  permanent  listings  for 
lakes  for  drug  and  cosmetic  use 
(§§  74.1050  and  74.2050)  would  correct 
this  inconsistency  by  limiting  the  use  of 
a  lake  to  the  use(s)  permitted  for  the 
straight-color  component(s)  of  the  lake. 
Thus,  under  the  proposed  regid^tions, 
any  lake  containing  D&C  Red  No.  34 
would  be  allowed  for  use  only  in 
externally  applied  drugs  and  externally 
applied  cosmetics. 

b.  Use  of  previously  certified  batches. 
Currently,  under  §§82.1051  and 
82.2051,  manufacturers  may  use 
uncertified  batches  of  straight  colors  to 


prepare  most  lakes  for  drug  and 
cosmetic  use.  The  resulting  lake  is  then 
subject  to  batch  certification.  The 
exceptions  are  the  lakes  of  D&C  Red  No. 
33  (§  82.1333),  D&C  Red  No.  36 
(§82.1336),  and  FD&C  Yellow  No.  6 
{§  82.706),  which  must  be  prepared  from 
previously  certified  batches  of  the 
straight  color.  (As  discussed  in  section 
III.C.I.  of  this  document,  the  agency  is 
proposing  to  terminate  the  listing  of 
D&C  Red  No.  36  as  a  straight-color 
component  of  a  lake  for  drug  or 
cosmetic  use  because  it  does  not  contain 
a  salt-forming  group.) 

For  the  reasons  discussed  in  section 
IV.A.l.b.  of  this  document,  the  agency 
tentatively  concludes  that  the  lack  of 
adequate  analytical  methods  to 
determine  levels  of  intermediates  and 
other  impurities  in  lakes  prepared  from 
uncertified  batches  of  straight  colors 
precludes  the  agency  from  prescribing 
conditions  of  safe  use  for  lakes  prepared 
from  uncertified  batches  of  straight 
colors.  Accordingly,  the  agency  is 
proposing  to  require  that  lakes  for  use 
in  drugs  and  cosmetics,  including 
externally  applied  drugs  and  cosmetics, 
be  prepared  from  certified  batches  of 
straight  colors. 

As  discussed  above,  under  current 
regulations  the  lakes  of  many  D&C 
straight  colors  are  prepared  from 
uncertified  batches  of  the  straight 
colors.  However,  lakes  of  D&C  Red  Nos. 
6,  7,  31,  and  34  are  commonly  produced 
in  situ  (a  process  described  in  section  I. 
of  this  dociunent).  In  FY-95  (Ref.  18), 
lakes  of  these  straight  colors  represented 
about  55  percent  of  the  total  quantity  of 
D&C  lakes  certified.  The  agency 
recognizes  that  its  proposal  to  require 
the  use  of  certified  batches  of  straight 
color  to  prepare  lakes  for  coloring  drugs 
and  cosmetics  would,  in  effect,  prohibit 
use  of  the  in  situ  process  for  preparing 
lak^s.  However,  as  noted  above,  the 
reason  for  this  proposed  requirement  is 
that  the  safety  of  lakes  prepared  from 
uncertified  batches  of  straight  color 
(including  lakes  prepared  in  situ)  has 
not  been  demonstrated.  Specifically,  the 
agency  is  not  aware  of  the  existence  of 
any  methods  that  may  be  used  to 
demonstrate  that  lakes  produced  by  the 
in  situ  process  meet  the  specifications 
fpr  impurities,  including  carcinogenic 
constituents  (e.g.,  para-toluidine  in  D&C 
Red  Nos.  6  and  7),  in  the  listing 
regulation  for  the  straight  color.  Because 
FDA  has  the  responsibility  to  ensure 
that  color  additives  in  foods,  drugs,  and 
cosmetics  are  safe  for  their  intended 
uses,  the  fact  that  no  methods  that  allow 
the  safety  of  lakes  produced  in  situ  to 
be  demonstrated  appear  to  be  available 
leads  the  agency  to  propose  that  use  of 
the  in  situ  method  be  discontinued. 


FDA  recognizes,  however,  that  the 
potential  costs  associated  with  this 
proposed  action  may  be  considerable, 
and  therefore  solicits  proven 
methodology  for  analysis  of  the  lake  for 
the  impurities  specified  in  the  listing 
regulation  for  the  straight  color.  If  such 
information  is  received  in  response  to 
this  proposal,  the  need  to  prohibit  the 
use  of  lakes  prepared  by  the  in  situ 
process  will  be  obviated. 

c.  Stability.  The  straight  colors  that 
FDA  proposes  to  permit  as  components 
of  lakes  for  drug  or  cosmetic  use  fall 
into  the  following  eight  groups,  based 
on  chemical  structure  (Refs.  16  and  17): 
Triphenylmethane  (FD&C  Blue  No.  1, 
FD&C  Green  No.  3,  D&C  Blue  No.  4); 
pyrazolone  (FD&C  Yellow  No.  5); 
monoazo  (FD&C  Red  No.  4,  FD&C  Red 
No.  40,  FD&C  Yellow  No.  6,  D&C  Orange 
No.  4,  D&C  Red  No.  6,  D&C  Red  No.  7, 
D&C  Red  No.  31,  D&C  Red  No.  33,  and 
D&C  Red  No.  34);  indigoid  (FD&C  Blue 
No.  2);  fluoran  (D&C  Orange  No.  5,  D&C 
Orange  No.  10,  D&C  Red  No.  21,  and 
D&C  Red  No.  27);  xanthene  (D&C  Red 
No.  22  and  FD&C  Red  No.  28);  quinoline 
(D&C  Yellow  No.  10),  and  nitro  (Ext. 
D&C  Yellow  No.  7).  In  FY-95,  D&C  lakes 
accounted  for  approximately  20  percent 
of  the  total  poundage  of  lakes  certified 
(Ref.  18).  Of  the  D&C  lakes  certified  in 
FY-95,  approximately  55  percent  were 
lakes  of  the  monoazo  dyes  (primarily 
lakes  of  D&C  Red  Nos.  6  and  7),  about 
20  percent  were  lakes  of  the  fluoran  and 
xanthene  dyes  (primarily  lakes  of  D&C 
Red  Nos.  21  and  27),  and  about  15 
percent  were  lakes  of  quinoline  dye 
(D&C  Yellow  No.  10).  No  batches  of 
lakes  of  the  nitro  dye  (Ext.  D&C  Yellow 
No.  7)  were  certified  in  FY-95. 

Section  IV. A. I.e.  of  this  document 
sets  forth  the  agency's  evaluation  of  data 
confirming  the  stability  of  certain 
straight  colors  in  the  triphenylmethane, 
pyrazolone,  monoazo  and  indigoid 
classes  during  the  laking  process.  This 
information  includes  data  received  from 
CTFA  in  response  to  the  1979  NOI  (Ref. 
19),  data  generated  by  FDA  (Ref.  21). 
and  published  studies  (Refs.  17  and  22). 
In  addition  to  these  data,  the  agency 
received  a  preliminary  stability  study 
for  two  additional  lakes  prepared  from 
monoazo  dyes  (FD&C  Red  No.  4  and 
D&C  Orange  No.  4)  (Ref.  26).  The  study, 
which  was  conducted  by  a  color 
additive  manufacturer,  compared  the 
levels  of  total  color,  uncombined 
intermediates,  and  subsidiary  color  in  a 
certified  batch  of  each  straight  color  to 
the  levels  of  these  materials  in  an 
aluminum  lake  prepared  from  the  batch. 
The  study  found  no  evidence  that  the 
straight  color  degraded  during 
manufacture  of  the  lake. 


Based  on  its  evaluation  of  all  these 
data,  the  agency  tentatively  concludes 
that  when  prepared  in  accordance  with 
CGMP.straight  colors  in  the  monoazo. 
triphenylmethane,  pyrazolone,  and 
indigoid  classes  do  not  degrade 
significantly  during  preparation  of  lakes 
for  use  in  drugs  or  cosmetics. 

The  agency  received  no  studies 
evaluating  the  stability  of  the  straight 
colors  in  the  fluoran.  xanthene. 
quinoline.  or  nitro  groups  during  the 
laking  process.  However,  the  agency  has 
reviewed  certification  records  for 
batches  of  lakes  made  from  straight 
colors  in  the  fluoran,  xanthene  (Ref.  27), 
and  quinoline  (Ref  28)  classes.  The 
agency  has  not  certified  a  batch  of  lake 
of  Ext.  D&C  Yellow  No.  7  since  1975; 
therefore,  no  recent  certification  data  are 
available  for  lakes  of  Ext.  E)&C  Yellow 
No.  7. 

The  lakes  of  straight  colors  in  the 
fluoran,  xanthene,  and  quinoline  groups 
are  not  required  to  be  prepared  from 
certified  batches  of  straight  color. 
Nevertheless,  for  lakes  of  the  quinoline 
dye,  D&C  Yellow  No.  10,  the  agency 
determined  that  one  manufacturer  used 
certified  lots  of  D&C  Yellow  No.  10  to 
prepare  the  lake.  The  agency  evaluated 
certification  reports  for  the  36  such 
batches  of  D&C  Yellow  No.  10  lake  that 
were  certified  in  FY-95.  The  agency 
compared  the  levels,  adjusted  for  total 
color  content  of  the  lake,  of  one 
intermediate  (24  batches)  and  one 
subsidiary  color  (36  batches)  in  the 
batches  certified  to  the  levels  permitted 
for  these  impurities  in  the  straight  color. 
The  agency  also  determined  total  color 
accountability  for  all  36  batches.  As 
discussed  in  section  IV. B. 5.  of  this 
document,  the  total  color  accountability 
was  determined  by  comparing  the  actual 
total  color  content  of  each  batch  of  lake 
with  the  range  of  estimated  total  color 
content  for  the  same  batch.  The  actual 
total  color  content  of  the  batch  of  lake 
was  determined  during  certification  of 
the  batch.  The  range  of  expected  total 
color  content  of  the  lake  was 
determined  from  the  amount  (weight)  of 
straight  color  in  the  batch,  multiplied  by 
the  range  of  expected  total  color  content 
of  the  batch  of  straight  color  (as  a 
percentage),  and  divided  by  the  weight 
of  the  batch  of  lake.  The  lower  limit  of 
the  range  of  expected  total  color  content 
of  the  straight  color  was  th»;  minimum 
total  color  f>ermilted  by  the  applicable 
specification  in  the  listing  regulation  for 
the  straight  color.  The  upper  limit  of  the 
range  was  a.ssumed  to  be  100  percent 

All  but  one  of  the  batches  contained 
levels  of  the  intermediate  and 
subsidiary  color  that,  adjusted  for  total 
color  content  of  the  lake,  were  within 
the  limit  set  by  the  specification  for  the 
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straight  color.  These  data  show  that  it  is 
technologically  feasible  to  prepare  lakes 
of  D&C  Yellow  No.  10  from  certified 
batches  of  straight  color  without 
significant  increases  in  impurities 
derived  from  the  straight  color.  Over  40 
percent  of  the  batches  had  a  total  color 
content  within  the  theoretical  range  of 
expected  color  content.  The  data 
showed  that,  after  an  adjustment  for  the 
total  color  content  of  the  lake,  the  levels 
o.f  sulfonated  quinaldines,  which  are 
presumptive  products  of  decomposition, 
remained  within  the  specification  limit 
for  the  straight  color.  Therefore,  the 
agency  tentatively  finds  that  the  data  are 
adequate  to  conclude  that  there  is  no 
significant  degradation  of  D&C  Yellow 
No.  10  during  laking  under  conditions 
ofCGMP. 

The  agency  also  evaluated  FY-95 
certification  reports  for  lakes  of  the 
fluoran  and  xanthene  straight  colors. 
These  lakes  were  all  prepared  from 
uncertified  batches  of  straight  color.  To 
make  its  evaluation  as  accurate  as 
possible,  the  agency  compared  levels 
(adjusted  for  total  color  content  of  the 
lake)  of  impurities  found  in  the  lakes  to 
the  maximum  levels  permitted  for  the 
same  impurities  in  certified  batches  of 
straight  color.  The  agency  combined  the 
data  firom  the  fluoran  and  xanthene 
classes  of  lakes  because,  during  the 
laking  process,  the  lactone  group  in  the 
xanthene  dyes  is  converted  to  the 
corresponding  salt.  Therefore,  lakes  of 
straight  colors  fivm  the  xanthene  class 
are  structurally  identical  to  the  lakes  of 
.  comparable  straight  colors  from  the 
fluoran  class. 

The  agency  evaluated  the  certification 
reports  firom  the  104  batches  of  lakes  of 
the  fluoran  and  xanthene  straight  colors 
that  had  been  certified  in  FY-95, 
including  16  reports  for  lakes  of  the 
xanthene  straight  colors  D&C  Red  No.  22 
(3  batches)  and  D&C  Red  No.  28  (13 
batches)  and  88  reports  for  lakes  of  the 
fluoran  straight  colors  D&C  Orange  No. 
5  (4  batches),.D&C  Red  No.  21  (23 
batches),  and  D&C  Red  No.  27  (61 
batches).  The  agency  compared  the 
levels  (adjusted  for  total  color  content  of 
the  lake)  of  three  intermediates  (55 
batches)  and  one  subsidiary  color  (104 
batches)  in  these  batches  to  the  levels  of 
these  impurities  permitted  by  the 
specifications  in  the  listing  regulation 
for  the  straight  color.  The  agency  also 
determined  the  total  color 
accountability  for  104  batches.  (The 
theoretical  range  of  expected  total  color 
content  for  these  batches  of  lakes  was 
determined  in  the  same  manner  as 
described  above  for  batches  of  D&C 
Yellow  No.  10  lakes.)  All  but  four  of  the 
batches  contained  levels  of  the 
intermediates  and  subsidiary  color  that, 
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after  adjusting  for  the  total  color  content 
of  the  batch,  met  the  specifications  for 
the  straight  color.  These  data  show  that 
it  is  technologically  feasible  to  prepare 
lakes  of  the  fluoran  and  xanthene 
straight  colors  without  significant 
degradation  of  the  straight  color.  Over 
60  percent  of  the  batches  had  a  total 
color  content  that  was  within  the 
theoretical  range  of  expected  color 
content:  The  analyses  showed  that,  after 
adjustment  for  the  total  color  content  of 
the  lake,  levels  of  the  subsidiary  colors 
tribromofluoresceins  (D&C  Red  Nos.  21 
and  22)  and  the  lower  halogenated 
fluoresceins  (D&C  Red  Nos.  27  and  28), 
which  are  prime  indicators  of  possible 
dehalogenation  (a  depomposition 
reaction)  of  the  parent  compound, 
remained  within  the  applicable 
specifications  for  the  straight  color. 
Therefore,  the  agency  tentatively  finds 
that  the  data  are  adequate  to  conclude 
that  no  significant  degradation  of  these 
straight  colors  occurs  during 
preparation  of  lakes  under  conditions 
consistent  with  CGMP. 

The  agency  tentatively  concludes  that 
the  available  information  provides 
sufficient  evidence  for  the  stability  of 
the  straight-color  component  of  lakes 
prepared  from  colors  in  the  monoazo, 
pyrazolone,  triphenylmethane,  indigoid, 
fluoran,  xanthene,  and  quinoline 
classes.  Although  the  agency  has  not 
evaluated  data  for  all  of  the  straight 
colors  that  FDA  is  proposing  to  approve 
as  components  of  lakes  for  drug  and 
cosmetic  use,  the  agency  tentatively 
concludes  that  the  available  information 
is  adequate  to  conclude  that  there  is  no 
significant  degradation  of  straight  colors 
in  these  classes  during  the  preparation 
of  lakes  in  accordance  with  CGMP. 

The  agency  has  no  data  on  the 
stability  of  the  nitro  straight  color,  Ext. 
D&C  Yellow  No.  7,  during  the  laking 
process.  No  lakes  of  this  straight  color 
were  certified  in  FY-95;  the  last  batch 
of  this  lake  was  certified  by  the  agency 
in  1975.  Based  on  the  absence  of  data 
concerning  the  stability  of  Ext.  D&C 
Yellow  No.  7  during  the  laking  process, 
the  agency  tentatively  concludes  that  it 
has  insufficient  data  to  ensure  the  safety 
of  lakes  prepared  with  Ext.  D&C  Yellow 
No.  7.  Therefore,  the  agency  is  not 
proposing  to  permit  the  use  of  Ext.  D&C 
Yellow  No.  7  as  a  component  of  lakes 
for  drug  or  cosmetic  use.  Consequently, 
the  proposed  termination  of  the 
provisional  listings  of  lakes  (see  section 
VI.A.2.  of  this  document)  would  remove 
the  listing  for  lakes  of  Ext.  D&C  Yellow 
No.  7.  Anyone  interested  in  the 
permanent  listing  of  lakes  of  Ext.  D&C 
Yellow  No.  7  should  submit,  as  a 
comment  on  this  proposal,  data  showing 
the  stability  of  Ext.  D&C  Yellow  No.  7 


during  the  laking  process.  If  data  on  the 
stability  of  Ext.  D&C  Yellow  No.  7  lakes 
are  received  as  a  comment  on  this 
proposal,  the  agency  will  consider 
permanently  listing  the  lakes  of  Ext. 
D&C  Yellow  No.  7  in  the  final  rule. 

The  agency  has  also  considered  the 
safety  evaluations  for  the  straight  colors 
discussed  above.  Based  on  these  safety 
evaluations  and  the  data  showing  the 
stability  of  straight  colors  when  the 
laking  process  is  conducted  in 
accordance  with  CGMP,  the  agency 
tentatively  concludes  that,  when  lakes 
are  prepared  under  conditions  of  CGMP, 
the  certified  batches  of  straight  colors 
listed  in  proposed  §§  74.11)51  and 
74.2051  are  safe  for  use  in  lakes  for  the 
same  drug  and  cosmetic  uses  as  part  74 
allows  for  the  straight  colors.  Therefore, 
the  agency  is  proposing  to  permit 
certified  batches  of  these  straight  colors 
as  components  of  lakes  for  drug  or 
cosmetic  use. 

As  discussed  in  section  IV.A.l.c.  of 
this  document,  the  agency  is  not 
proposing  to  establish  a  definition  of 
CGMP  for  the  preparation  of  lakes. 
Rather,  FDA  is  proposing  to  p)ermit  any 
manufacturing  metiiod  that  ensures  that 
straight  colors  do  not  significantly 
degrade  during  laking. 

d.  Use  of  more  than  one  straight  color 
in  a  lake.  For  the  reasons  discussed  in 
section  IV.A.l.d.  of  this  document,  the 
agency  is  also  proposing  to  permit  the 
preparation  of  a  Idie  from  certified 
batches  of  more  than  one  straight  color. 

2.  Substrata 

a.  Regulatory  approach.  The  agency  is 
proposing  to  include  the  following  in  its 
permanent  listing  regulations  for  lakes 
for  drug  and  cosmetic  use  as  substrata 
permitted  for  preparing  such  lakes: 
alumina,  barium  sulfate,  kaolin, 
titanium  dioxide,  zinc  oxide,  talc, 
aluminum  benzoate,  calcium  carbonate, 
and  rosin.  In  addition,  gloss  white  will 
also  be  permitted,  although  not 
explicitly  listed  in  the  regulations, 
because  FDA  is  proposing  to  allow 
combinations  of  substrata.  Thus,  all  of 
the  substrata  currently  permitted  as 
components  of  lakes  for  drug  and 
cosmetic  use  under  §§82.1051  and 
82.2051,  the  provisional  listing 
regulations,  will  continue  to  be 
permitted  under  the  proposed 
regulations. 

Ordinarily,  the  agency  establishes 
identity  and  specification  requirements 
for  the  color  additive,  rather  than  for  the 
components  used  to  make  the  color 
additive.  However,  because  of  the 
unique  characteristics  of  lakes,  the 
agency  is  proposingio  regulate  them 
under  a  broadly  based,  flexible  system 
that  permits  the  use,  in  drug  and 


cosmetic  products,  of  lakes  that  may 
contain  a  variety  of  components  at 
varying  levels.  As  noted  above  in 
section  V.A.l.b.  of  this  document,  the 
agency  is  proposing  to  establish  quality 
requirements  (identity  and 
specifications)  for  the  straight-color 
components  of  lakes  by  requiring  the 
use  of  certified  batches  of  straight  colors 
to  prepare  lakes.  To  ensure  the  safety  of 
lakes  prepared  with  the  substrata  listed 
above,  and  at  the  same  time  to  permit 
manufacturers  the  continued  flexibility 
fo  prepare  lakes  using  any  one  or 
mixtures  of  these  substrata  at  varying 
levels,  the  agency  is  proposing  to 
establish  quality  requirements  (identity 
and  specifications)  for  these  substrata  or 
their  components.  In  this  way.  the 
agency  can  ensure  the  safety  of  substrata 
used  to  prepare  lakes  without  setting 
rigid  specifications  for  the  finished  lake 
to  limit  impurities  in  substrata,  which 
may  be  present  at  varying  levels  in  a 
lake,  and  without  requiring  analysis  of 
the  lake  itself  for  these  impurities. 

b.  Alumina.  In  section  IV.A.2.  of  this 
document,  the  agency  reviewed  the 
identity  and  safety  of  alumina,  and 
tentatively  concluded  that  alumina  is 
safe  as  a  substratum  in  lakes  for  food 
use.  Furthermore,  alumina  is  fisted  in 
§  73.1010  as  a  color  additive  for  use  in 
drugs  generally  at  levels  consistent  with 
CGMP.  Based  on  its  review  of  the  use  of 
alumina  as  a  substratum  in  lakes  for 
food  use  and  on  the  listing  of  alumina 
as  a  color  additive  safe  for  general  use 
in  drugs,  the  agency  tentatively 
concludes  that  alumina  is  also  safe  for 
use  as  a  substratum  in  lakes  for  drug 
and  cosmetic  use,  provided  that  it  either 
conforms  to  the  identity  and 
specification  requirements  in  §  73.1010 
(a)(1)  and  (b).  or  is  a  suspension  in 
water  of  precipitated  aluminum 
hydroxide  prepared  from  aluminum 
sulfate  and  sodium  carbonate  or  sodium 
hydroxide  that  meet  the  requirements  of 
Food  Chemicals  Codex  2d  ed.  (1972) 
(aluminum  sulfate)  or  Food  Chemicals 
Codex  3d  ed.  (1981)  (sodium  carbonate 
and  sodium  hydroxide). 

c.  Barium  sulfate  (blancfixe).  Section 
82.3(h)  defines  blanc  fixe  as  "a 
suspension  in  water  of  precipitated 
barium  sulfate."  The  definition  provides 
no  quality  requirements  for  blanc  fixe  as 
a  substratum.  This  definition  covers 
both  preformed  barium  sulfate  that  is 
subsequently  suspended  in  water  and 
barium  sulfate  that  is  prepared  in  situ, 
without  subsequent  recovery  and 
drying. 

The  United  States  Pharmacopeia  23d 
ed.  (1990)  (USP)  defines  barium  sulfate 
as  "BaS04  233.39;  sulfuric  acid,  barium 
salt  (1:1);  Barium  sulfate  (1:1)  [7727^3- 
7l"  and  prpvides  specifications.  The  act 


recognizes  the  USP  as  an  official  drug 
compendium  whose  specifications  are 
applicable  to  drug  uses  of  substances 
listed  therein  (21  U.S.C.  321(g)(1)(a)  and 
351(b)).  Although  the  USP 
specifications  for  barium  sulfate  and 
other  compounds  discussed  below  that 
are  recognized  by  the  USP  are  not 
directly  applicable  for  purposes  of  this 
proposal,  the  agency  tentatively 
concludes  that  the  USP  specifications 
for  these  compounds  when  used  as 
drugs  are  also  appropriate  for  these 
compounds  when  they  are  used  as 
substrata  for  lakes  to  color  drugs. 

The  agency  has  approved  barium 
sulfate  for  use  in  adhesives  (§  175.105) 
and  as  a  colorant  for  food-contact  use 
(§§  178.3297  (21  CFR  178.3297)  and 
176.170(b)(2)).  As  part  of  the  current 
rulemaking,  the  agency  also  evaluated 
data  relating  to  the  safety  of  ingested 
and  dermal  uses  of  barium  sulfate,  and 
found  no  reports  in  the  scientific 
literature  of  adverse  effects  resulting 
from  topical  use  of  barium  sulfate. 
Moreover,  scientific  data  establish  that 
barium  sulfate  is  highly  insoluble.  For 
example,  the  CRC  Handbook  of 
Chemistiy  and  Physics  (59th  ed.,  1978) 
reports  that  precipitated  blanc  fixe 
{BaS04)  has  a  solubility  in  water  of 
0.246  milligram  (mg)/100  gram  (g)  at  26 
°C  and  0.4113  mg/lOOg  at  100  *C  and  60 
mg/lOOg  in  3  percent  HCl. 
Consequently,  its  absorption  and 
toxicity  are  low.  However,  to  provide 
further  assurance  of  safety,  the  agency  is 
proposing  to  retain  the  current 
specification  for  soluble  barium  of  not 
more  than  0.05  percent  in  lakes  that 
contain  a  barium  salt  (§  82.5(b)(3)).  The 
agency  tentatively  concludes  that 
barium  sulfate  that  meets  the 
requirements  of  the  USP  is  safe  for  use 
as  a  substratum  in  lakes  for  drug  and 
cosmetic  use  (Ref.  13). 

The  definition  in  §  82.3(h)  for  blanc 
fixe  and  the  definition  in  §  82.3(i)  for 
gloss  white  (a  suspension  in  water  of  co- 
precipitated  aluminum  hydroxide  and 
barium  sulfate)  suggest  that  barium 
sulfate  may  be  prepared  in  situ  either 
alone  or  with  alumina  during  the 
manufacture  of  lakes.  The  International 
Pharmacopoeia  3d  ed.  (1979)  describes 
the  preparation  of  barium  sulfate 
suspension  by  mixing  barium  chloride 
solution,  sulfate-free  ethanol,  and 
potassium  sulfate  solution.  The  WHO's 
Specifications  for  Reagents  Mentioned 
in  the  International  Pharmacopoeia 
(1963)  describes  barium  chloride  and 
potassium  sulfate  and  provides 
specifications  for  each.  However,  the 
agency  has  no  information  to  confirm 
that  the  International  Pharmacopeia 
method  and  the  identity  and 
specifications  for  barium  chloride  in  the 


WHO  publication  represent  CGMP  for 
preparing  barium  sulfate  in  situ  as 
substrata  for  lakes  for  drug  or  cosmetic 
use.  Therefore,  the  agency  requests 
comments  on  appropriate  methodology 
for  the  in  situ  preparation  of  barium 
sulfate  as  a  substratum,  and  on  identity 
requirements  and  specifications  for 
reagents  used  to  prepare  this 
substratum.  If  such  comments  are 
received  and  the  information  provided 
is  satisfactory,  the  agency  will  list 
barium  sulfate  prepared  •    situ  as  a 
substratum  in  lakes  for  use  in  drugs  and 
cosmetics. 

The  agency  is  also  proposing  to 
substitute  the  name  "barium  sulfate"  for 
"blanc  fixe."  CTFA's  comment  on  the 
1979  NOI  suggested  this  change  in 
terminology.  The  agency  notes  that,  in 
the  past,  the  name  "blanc  fixe"  was 
typically  used  to  identify  the  substratum 
composed  of  barium  sulfate  in  requests 
for  certification  of  lakes.  However,  more 
recently,  the  name  typically  used  for 
this  substratum  in  requests  for 
certification  is  "barium  sulfate." 
Therefore,  the  agency  agrees  with 
CTFA's  comment  and  is  proposing  to 
substitute  the  name  "barium  sulfate"  for 
the  name  "blanc  fixe." 

d.  Gloss  white.  Section  82.3(i)  defines 
gloss  white  as  "a  suspension  in  water  of 
co-precipitated  aluminum  hydroxide 
and  barium  sulfate".  As  discussed 
above,  the  agency  is  proposing  to  permit 
both  alumina  and  barium  sulfate  as 
substrata  in  lakes  for  drug  or  cosmetic 
use. 

Therefore,  the  agency  is  proposing  not 
to  fist  gloss  white  as  a  substratum  in 
lakes  for  drug  and  cosmetic  use,  because 
the  proposed  regulations  provide  for 
combinations  of  substrata. 

e.  Kaolin  (clay).  In  the  1979  NOI.  the 
agency  stated  that  the  term  "clay"  does 
not  adequately  identify  the  chemical 
structure  of  this  material.  The  NOI 
requested  comments  identifying  the 
material  and  suggesting  specifications  to 
ensure  its  safe  use  as  a  substratum  in 
lakes.  CITA's  comment,  submitted  in 
response  to  the  1979  NOI,  identified 
kaolin  as  the  substratum  material  used 
in  lakes. 

The  USP  (23d  ed.,  1995)  defines 
kaolin  as  "a  native  hydrated  aluminum 
silicate,  powdered  and  freed  from  gritty 
particles  by  elutriation."  and  provides 
specifications.  The  agency  has  affirmed 
clay  (kaolin)  as  GRAS  in  §  186.1256  as 
an  indirect  food  ingredient.  Section 
186.1256  identifies  clay  (kaolin)  as 
hydrated  aluminum  silicate 
(Al20v2Si02.nH20)  and  provides  a  CAS 
Registry  number  of  1332-58-7. 

The  agency  has  reviewed  data  relating 
to  the  safety  of  ingested  and  dermal  uses 
of  kaolin  and  bentonite  (a  related 
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mineral  containing  magnesium 
aluminum  silicate).  These  data  included 
data  developed  for  the  GRAS  review  of 
these  compounds  and  data  in  a  color 
additive  master  file,  which  included 
dermal  toxicity  data.  The  agency  also 
considered  a  90-day  feeding  study  on 
magnesium  aluminum  silicate. 

Based  on  its  review,  the  agency  finds 
that  kaolin  is  inert  when  applied 
externally  and  is  not  absorbed  by  the 
gastrointestinal  tract.  A  search  of  the 
scientific  literature  revealed  no  reports 
of  adverse  effects  resulting  from  topical 
use  of  kaoUn.  Therefore,  the  agency 
tentatively  concludes  that  kaolin  that 
meets  USP  specifications  is  safe  for  use 
as  a  substratum  in  lakes  for  drug  and 
cosmetic  use  (Ref.  13). 

f.  Titanium  dioxide.  The  color 
additive  regulation  for  titanium  dioxide 
(§  73.575)  identifies  titanium  dioxide  as 
"synthetically  prepared  TiOa"  and 
provides  specifications.  Titanium 
dioxide  is  listed  as  a  color  additive 
exempt  from  certification  for  use  in  food 
(S  73.575),  in  drugs  generally 

(§  73.1575),  in  cosmetics  generally 
(§  73.2575),  and  in  certain  medical 
devices  (§  73.3126).  The  USP  (23d  ed., 
1995]  recognizes  titanium  dioxide, 
defines  it  as  "TiCb  79.88;  Titanium 
oxide  (Ti02);  Titanium  oxide  (TiOz) 
[13463-67-7),"  and  provides 
specifications. 

The  agency  has  evaluated  the 
available  data  relating  to  the  safety  of 
ingested  and  dermal  uses  of  titanium 
dioxide,  including  data  supporting  its 
use  as  a  color  additive,  and  more  recent 
genetic  and  chronic  toxicity  studies  in 
rats  and  mice.  Based  on  these  data,  the 
agency  tentatively  concludes  that 
titanium  dioxide  that  meets  the 
requirements  of  §  73.575  (a)(1)  and  (b)  is 
safe  for  use  as  a  substratum  in  lakes  for 
drug  and  cosmetic  use  (Ref.  13). 

g.  Zinc  oxide.  The  color  addidve 
regulation  for  zinc  oxide  (§  73.1991) 
identifies  zinc  oxide  as  "a  white  or 
yellow-white  amorphous  powder 
manufactured  by  the  French  process 
(described  as  the  indirect  process 
whereby  zinc  metal  isolated  from  the 
zinc-containing  ore  is  vaporized' and 
then  oxidized)."  Section  73.1991(b) 
provides  specifications  for  zinc  oxide. 
The  USP  (23d  ed.,  1995)  recognizes  zinc 
oxide,  defines  it  as  "ZnO  81.39;  Zinc 
oxide;  Zinc  Oxide  |1314-13-2l,"  and 
provides  specifications. 

Zinc  oxide  is  listed  as  a  color  additive 
exempt  from  certification  for  use  in 
externally  appUed  drugs  (§  73.1991)  and 
in  cosmetics  generally  (§  73.2991).  Zinc 
oxide  is  also  GRAS  for  use  as  a  dietary 
supplement  (§  182.5991)  and  as  a 
nutrient  (§  182.8991). 


The  agency  has  evaluated  data 
relating  to  the  safety  of  ingested  and 
dermal  uses  of  zinc  oxide,  including  a 
safety  review  of  zinc  compounds  as  food 
ingredients  by  the  Select  Committee  on 
GRAS  Substances  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  and  the  data  supporting  the 
safety  of  zinc  oxide  as  a  color  additive. 
Based  on  these  data,  the  agency 
tentatively  concludes  that  zinc  oxide 
that  meets  the  requirements  of  §  73.1991 
(a)(1)  and  (b)  is  safe  for  use  as  a 
substratum  in  lakes  for  drug  and 
cosmetic  use  (Ref.  13). 

h.  Talc.  The  color  additive  regulation 
for  talc  (§  73.1550)  identifies  talc  as  "a 
finely  powdered,  native,  hydrous 
magnesium  silicate  sometimes 
containing  a  small  proportion  of 
aluminum  silicate"  and  provides 
specifications.  Talc  is  a  color  additive 
exempt  from  certification  for  use  in 
coloring  drugs  generally  (§  73.1550)  and 
is  GRAS  for  certain  indirect  food  uses 
(§§  182.70  and  182.90).  The  USP  (23d 
ed.,  1995)  defines  talc  as  "a  native, 
hydrous  magnesium  silicate,  sometimes 
containing  a  small  proportion  of 
aluminum  silicate,"  and  provides 
specifications. 

The  agency  has  evaluated  the 
available  data  relating  to  the  safety  of 
ingested  and  dermal  uses  of  talc, 
including  a  safety  review  of  silicates 
(including  talc)  as  food  ingredients  by 
the  Select  Committee  on  GRAS 
Substances  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  and  the  data  supporting  the 
safety  of  talc  as  a  color  additive.  Based 
on  these  data,  the  agency  tentatively 
concludes  that  talc  that  meets  the 
requirements  of  §  73.1550  (a)(1)  and  (b) 
is  safe  for  use  as  a  substratum  in  lakes 
for  drug  and  cosmetic  use  (Ref.  13). 

i.  Aluminum  benzoate.  During  the 
preparation  of  a  lake  with  aluminum 
benzoate  as  a  substratum,  aluminum 
benzoate  is  produced  in  situ  using 
benzoic  acid  and  the  aluminum  cation. 
The  Merck  Index  (11th  ed..  1989) 
identifies  aluminum  benzoate  as 
CziH.sAlOe  or  AKCeHsCOOls  with  a 
molecular  weight  of  390.30.  The  USP 
(23d  ed..  1995)  recognizes  aluminum 
chloride,  aluminum  sulfate,  and  benzoic 
acid  (the  components  used  to  prepare 
aluminum  benzoate).  The  USP  (23d  ed., 
1995)  defines  benzoic  acid  as  "C7H6O2 
122.12;  Benzoic  acid;  Benzoic  acid  (65- 
85-0)"  and  provides  specifications.  The 
U.S.P.  (23d  ed.,  1995)  defines  aluminum 
chloride  as  "AICI3  6H2O;  Aluminum 
chloride,  hexahydrate;  Aluminum 
chloride  hexahydrate  [7784-13-61; 
Anhydrous  133.34  [7446-70-0]"  and 
provides  specifications.  The  USP  (23d 
ed..  1995)  defines  aluminum  sulfate  as 


"Al2(S04)3  XH2O  (anhydrous)  342.16; 
Sulfuric  acid,  aluminum  salt  (3:2), 
hydrate;  Aluminum  sulfate  (2:3)  hydrate 
117927-65-0);  Anhydrous  342.16 
[10043-01-  3]"  and  provides 
specifications. 

The  agency  has  affirmed  benzoic  acid 
(§  184.1021)  and  sodium  benzoate 
(§  184.1733)  as  GRAS  for  use  in  food  as 
flavoring  agents  and  adjuvants  and  as 
antimicrobial  agents.  In  addition,  the 
standard  of  identity  for  margarine  (21 
CFR  166.110)  permits  the  use  of  the 
sodium,  potassium,  and  calcium  salts  oL 
benzoic  acid  as  preservatives.  The 
agency  has  also  reviewed  safety  data  on 
the  ingested  and  dermal  uses  of  benzoic 
acid  and  benzoates,  including  a  safety 
review  of  benzoic  acid  and  benzoates  as 
food  ingredients  by  the  Select 
Committer  on  GRAS  Substances  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  and  information 
identified  in  a  search  of  the  scientific 
literature  published  from  1981  to  1987 
on  benzoic  acid  and  benzoates.  The 
agency's  review  found  no  reports  of 
adverse  toxicological  effects  of  ingested 
or  topically  administered  benzoic  acid. 

The  agency's  evaluation  of  the  safety 
of  aluminiun  salts,  including  aluminum 
chloride  and  aluminum  sulfate,  is 
discussed  in  section  IV.A.2.  of  this 
document  under  the  safety  of  alumina 
as  a  substratum  in  lakes  for  food  use. 

Based  on  these  data,  the  agency 
tentatively  concludes  that  aluminum 
benzoate  prepared  from  benzoic  acid 
and  aluminum  chloride  or  aluminum 
sulfate  that  meet  the  USP  specifications 
for  these  compounds  is  safe  for  use  as 
a  substratum  in  lakes  for  drug  and 
cosmetic  use  (Ref.  13). 

j.  Calcium  carbonate.  The  color 
additive  regulation  for  calcium 
carbonate  (§  73.1070)  identifies  calcium 
carbonate  as  "a  fine,  white, 
synthetically  prepared  powder 
consisting  essentially  of  precipitated 
calcium  carbonate  (CaCOs)."  Calcium 
carbonate  is  Usted  as  a  color  additive 
exempt  from  certification  for  use  in 
drugs  generally  (§  73.1070).  Calcium 
carbonate  has  also  been  affirmed  as 
GRAS  for  general  food  use  (§  184.1191) 
and  is  GRAS  for  dietary  supplement  use 
(§182.5191). 

The  agency  has  evaluated  the 
available  data  relating  to  the  safety  of 
ingested  and  dermal  uses  of  calcium 
salts,  including  calcium  carbonate. 
These  data,  including  a  safety  review  of 
calcium  salts  as  food  ingredients  by  the 
Select  Committee  on  GRAS  Substances 
of  the  Federation  of  American  Societies 
for  Experimental  Biology  and  data 
supporting  the  safety  of  calcium 
carbonate  as  a  color  additive,  establish 
that  calcium  is  ubiquitous  in  nature  and 


that  its  salts  are  commonly  found  in 
food.  Based  on  its  review,  the  agency 
tentatively  concludes  that  calcium 
carbonate  that  meets  the  requirements  of 
§  73.1070  (a)(1)  and  (b)  is  safe  for  use  as 
a  substratum  in  lakes  for  drug  and 
cosmetic  use  (Ref.  13). 

k.  Rosin.  "Rosin"  is  a  generic  term 
encompassing  a  variety  of  substances 
that  may  vary  considerably  in  their 
composition.  For  example,  the  Merck 
Index  (11th  ed.,  1989)  defines  rosin  as 
"Residue  left  after  distilling  off  the 
volatile  oil  from  the  oleoresin  obtained 
from"  various  species  of  Pinus.  Gum 
rosin  is  obtained  from  the  oleoresin  of 
living  pine  trees  and  wood  rosin  is 
extracted  from  the  wood  of  the  stumps 
of  pine  trees.  Another  type  of  rosin  is 
tall  oil  rosin,  a  by-product  of  the  wood 
pulp  industry.  The  CRC  Handbook  of 
Chemical  Synonyms  and  Trade  Names 
(8th  ed.,  1978)  also  lists  rosin  under  its 
synonym  'colophony'  and  defines  it  as 
"The  residue  which  remains  after  the 
volatile  oils  have  been  removed  by  the 
distillation  of  crude  turpentine."  The 
CRC  Handbook  lists  several  varieties  of 
rosins  obtained  from  different  species  of 
pine. 

Rosin  is  approved'&s  a  food  additive 
for  use  as  a  natural  flavoring  substance 
for  alcoholic  beverages  (§  172.510). 
Various  rosins  and  rosin  derivatives  are 
approved  for  other  food  additive  uses: 
In  coatings  of  fresh  citrus  fiiiits 
(§  172.210)  and  as  plasticizing  materials 
or  softeners  in  chewing  gum  base 
(§  172.615).  Rosin  and  rosin  derivatives 
are  approved  as  diluents  in  color 
additive  mixtures  for  use  in  inks  for 
marking  food  supplements  in  tablet 
form,  gum,  confectionery,  fruit,  and 
vegetables  (§  73.1(b))  and,  by  reference, 
in  inks  for  branding  pharmaceutical 
forms  (§  73.1001(a)(2)).  Numerous  rosins 
and  rosin  derivatives  are  approved  as 
indirect  food  additives  (substances  that 
are  not  added  to  food  directly  but  that 
may  become  part  of  food  through 
migration  from  materials  in  contact  with 
the  food)  (§  178.3870). 

The  agency  has  evaluated  the 
available  data  relating  to  the  safety  of 
rosin  and  related  compounds,  including 
data  supporting  the  food  additive  and 
color  additive  diluent  uses  of  rosin  and 
rosin  derivatives,  and  data  obtained  by 
the  agency  from  searches  of  the 
scientific  literature  in  1988  and  1994  for 
information  concerning  rosin.  The 
agency's  literature  searches  did  not  find 
any  reports  of  adverse  toxicological 
effects  from  ingested  rosin.  However, 
many  publications  reported  cases  of 
allergic  contact  dermatitis  and 
occupational  asthma  resulting  from 
exposure  to  certain  rosin  materials  (Ref. 
13). 


In  the  1979  NOI,  the  agency  requested 
information  on  the  chemical 
composition  of  rosin  and  suggestions  for 
specifications  to  ensure  its  safe  use  in 
lakes  for  drug  and  cosmetic  use.  CTFA's 
comment  on  the  1979  NOI  provided 
general  information  on  rosin,  but  did 
not  identify  the  specific  types  of  ro.sin 
that  are  used  as  substrata  in  lakes. 
However,  the  monograph  for  rosin  in 
the  CTFA  International  Cosmetic 
Ingredient  Dictionary,  5th  ed.,  1993 
defines  rosin  as  "the  residue  left  after 
distilling  off  the  volatile  oil  from  the 
oleoresin  obtained  from  Pinus  palustris 
and  other  species  of  Pinaceae  (Ref.  29). 
Because  this  definition  clearly  identifies 
gum  rosin,  and  not  wood  rosin  or  tall  oil 
rosin,  the  agency  tentatively  concludes 
that  the  rosin  used  in  cosmetic  products 
is  gum  rosin. 

Based  on  its  review  of  available  data 
(Refs.  29  and  30),  the  agency  has 
tentatively  identified  the  rosin  used  as 
a  substratum  in  lakes  for  drug  and 
cosmetic  use  as  gum  rosin,  and  is 
proposing  to  define  and  set 
specifications  for  rosin  based  on  this 
tentative  conclusion.  It  is  unclear, 
however,  whether  all  lake 
manufacturers  who  use  rosin  as  a 
substratum  are  using  gum  rosin. 
Therefore,  any  manufacturer  who  uses 
rosin  other  than  gum  rosin  that  meets 
the  requirements  in  the  proposed 
regulation  as  a  substratum  in  lakes  for 
drug  or  cosmetic  use  should  submit 
information  about  the  identity  and 
specifications  of  such  rosin  as  a 
comment  on  this  proposal.  The 
comment  should  include  the 
manufacturer's  product  specifications 
and  any  analytical  data  that  establish 
the  identity  and  purity  of  the  rosin.  The 
agency  will  consider  modifying  the 
identity  and  specifications  for  rosin  if  it 
receives  information  to  substantiate  the 
safe  use  of  rosin  other  than  gum  rosin. 

In  response  to  the  concerns  raised  by 
the  agency  about  the  topical  safety  of 
rosin  lakes,  the  CTFA  submitted  reports 
of  numerous  human  sensitization  and 
photosensitization  studies  on  cosmetic 
products  colored  with  rosinated  lakes  of 
D&C  Red  No.  6,  D&C  Red  No.  7,  and 
D&C  Red  No.  34.  The  studies  involved 
a  total  of  2,381  subjects  for  sensitization 
and  312  subjects  for  photosensitization; 
products  tested  included  lipsticks,  lip 
liner,  blush,  rouge,  and  nail  polish.  No 
skin  sensitization/photoallei^ic 
reactions  were  reported  in  any  of  the 
test  subjects.  The  agency  tentatively 
concludes  that  these  studies  show  that 
there  is  little  risk  of  developing  a  skin 
sensitization  reaction  from  skin  contact 
with  various  cosmetic  products  that 
contain  rosinated  color  additive,  lakes  at 
levels  found  in  such  products,  and. 


therefore,  that  use  of  rosin  as  a 
substratum  in  color  additive  lakes  for 
external  drug  and  cosmetic  use  is  safe 
(Ref.  14). 

3.  Precipitants 

a.  Aluminum  (Al  *  -* j,  banum  (Ba  *  •'/. 
and  calcium  ICa*'l  cations.  The  safety 
of  salts  of  the  cations  aluminum, 
barium,  and  calcium  is  discussed  in  the 
safety  evaluations  of  alumina  (sections 
IV.A.2.  and  V.A.Z.b.  of  this  document), 
barium  sulfate  (blanc  fixe)  (section 
V.A.2.C.  of  this  document),  and  calcium 
carbonate  (section  V.A.2.J.  jf  this 
document).  Based  on  those  evaluations, 
the  agency  tentatively  concludes  that 
these  cations  are  safe  as  components  of 
precipitants  used  in  the  preparation  of 
lakes  for  drug  and  cosmetic  use  (Ref. 
13).  However,  as  staled  in  the 
discussion  of  the  safety  of  barium 
sulfate  as  a  substratum  (section 
V.A.2.C.),  the  agency  is  proposing  to 
retain  the  current  specification  for 
soluble  barium  (0.05  percent)  in  lakes 
for  drug  or  cosmetic  use. 

b.  Zirconium  cation  (Zr*^). 
Zirconium  is  a  rare  earth  metal  that 
closely  resembles  aluminum  in 
pharmacological  and  chemical 
properties.  The  agency  has  evaluated 
data  relating  to  the  safety  of  ingested 
and  dermal  uses  of  zirconium  salts. 
These  data,  including  a  review  of 
published  literature  on  the  toxicity, 
physiological  effects,  and  medicinal 
uses  of  zirconium  and  its  salts,  revealed 
nothing  to  indicate  any  likelihood  of 
harm  from  topical  administration  or 
ingestion  of  low  levels  of  zirconium 
salts  (Ref.  13).  Therefore,  the  agency 
tentatively  concludes  that  zirconium  is 
safe  as  a  component  of  precipitants  used 
in  lakes  for  drug  and  cosmetic  use. 

c.  Sodium  (Na  * )  and  potassium  (K* ) 
cations.  The  salts  of  the  sodium  and 
potassium  cations,  sodium  chloride  and 
potassium  chloride,  are  ubiquitous  in 
nature.  Sodium  chloride  (table  salt)  is 
GRAS  (§  182.1(a))  and  potassium 
chloride  has  been  affirmed  as  GRAS  for 
food  use  (§184.1622).  Most  of  the 
permanently  listed  water-soluble 
straight  colors  subject  to  certification, 
including  all  the  straight  colors  used  as 
components  of  lakes  under  §  82.51.  are 
sodium  salts.  By  virtue  of  their  GRAS 
status,  sodium  chloride  and  potassium 
chloride  are  permitted  under  §  73.1(a)(1) 
for  use  as  diluents  in  color  additive 
mixtures  for  coloring  food,  and  under 

§  73.1001(a)(1)  and  (b)  are  also 
permitted  for  use  as  diluents  in  color 
additive  mixtures  for  coloring  ingested 
drugs  and  externally  applied  drugs. 
Therefore,  the  agency  tentatively 
concludes  that  these  salts  are  safe  for 
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use  as  components  of  precipitants  in 
lakes  for  drug  or  cosmetic  use. 

d.  Stmntium  cation  (Sr*^).  Strontiimi 
is  an  alkaline  earth  element  and  is  a 
metabolic  analog  of  calcium.  The  agency 
has  evaluated  published  data  on  the 
safiety  of  strontium  cation.  Because 
strontium  can  substitute  for  calcium,  it 
can  influence  certain  physiological 
parameters;  however,  the  concentrations 
required  to  adversely  affect  these 
parameters  are  significantly  higher  than 
the  levels  encountered  when  strontium 
is  used  as  a  precipitant  in  a  lake.  Based 
on  its  review  of  the  published  data,  the 
agency  tentatively  concludes  that  the 
use  of  strontium  cation  is  safe  as  a 
component  of  precipitants  used  in  lakes 
for  drug  and  cosmetic  use  (Ref.  13). 

e.  Accompanying  anions.  In  section 
rV.A.3.c.  of  this  document,  the  agency 
considered  the  safety  of  soluble 
chlorides  and  sulfates  as  components  of 
precipitants  in  lakes  for  food  use.  As 
discussed  more  fully  in  that  section, 
chloride  and  sulfate  anions  are  found  in 
many  GRAS  ingredients,  hi  the  safety 
reviews  conducted  as  part  of  the  GRAS 
rulemakings  for  these  ingredients,  the 
agency  found  that  ingestion  of  chlorides 
and  sulfates  (in  the  presence  of  the 
accompanying  cation)  was  safe  at  levels 
that  vastly  exceed  the  possible  level  of 
exposure  to  these  anions  as  components 
of  lakesr  Therefore,  the  agency 
tentatively  concludes  that  the  presence 
of  these  anions  in  lakes  prepared  for 
food  use  is  safe  (Ref.  13).  Furthermore, 
by  virtue  of  their  GRAS  status,  the  salts 
of  chloride  and  sulfate  are  permitted 
under  §  73.1(a)(1)  for  use  as  diluents  in 
color  additive  mixtures  for  coloring 
food,  and  under  §  73.1001  (a)(1)  and  (b) 
are  also  permitted  for  use  as  diluents  in 
color  additive  mixtures  for  coloring 
ingested  drugs  and  externally  applied 
drugs.  Therefore,  the  agency  tentatively 
concludes  that  these  anions  are  safe  for 
use  as  components  of  precipitants  in 
lakes  for  dnig  or  cosmetic  use. 

f.  Tentative  conclusions.  The  agency 
tentatively  concludes  that  the  water- 
soluble  chloride  and  sulfate  sahs  of 
aluminum,  barium,  calcium,  zirconium, 
sodium,  potassium,  and  strontium  are 
safe  for  use  as  components  of 
precipitants  in  the  preparation  of  lakes 
for  drug  or  cosmetic  use.  The  agency 
notes  that,  although  these  substances  are 
discussed  as  distinct  chemical     ' 
compounds,  the  proposal  would  permit 
their  use  in  other  forms  to  prepafe  lakes, 
provided  that  no  substance  or  ion  that 

is  not  provided  for  in  the  regulation  is 
introduced.  For  example,  the  proposal 
would  allow  the  use  of  a  precipitant 
formed  in  situ  from  the  combination  of 
a  listed  cation  (as  the  hydroxide]  and 
either  hydrochloric  or  sulfuric  acid. 


4.  Diluents  in  Color  Additive  Mixtures 
Containing  Lakes 

The  agency  is  not  proposing  any 
limitations  on  the  diluents  permitted  in 
color  additive  mixturesfor  cosmetic  use 
that  are  made  with  Lakes.  The  part  74 
listings  for  the  straight  colors  that  are 
components  of  lakes  for  cosmetic  use  do 
not  limit  the  use  of  diluents  in  mixtures 
for  coloring  cosmetics.  Moreover,  no 
regulation  in  part  73  specifies  safe 
diluents  for  cosmetic  use.  However,  the 
agency  notes  that  cosmetic  products 
containing  color  additive  mixtures  are 
subject  to  the  adulteration  provisions  of 
section  601  of  the  act. 

B.  Specifications  for  Lakes  for  Use  in 
Drugs  and  Cosmetics 

1.  Intermediates  and  Other  Impurities 
Derived  from  Straight  Colors 

The  provisional  listing  regulations  fdr 
lakes  for  drug  or  cosmetic  use 
(§§82.1051  and  82.2051)  contain 
specifications  for  ether  extracts  (not 
more  than  0.5  percent)  and 
intermediates  (not  more  than  0.2 
percent)  in  such  lakes.  The  agency 
established  these  specifications  to  limit 
the  levels  of  intermediates  and  other 
impurities  in  lakes  prepared  from 
uncertified  batches  of  straight  colors. 
However,  as  discussed  in  section 
IV.A.l.b.  of  this  document,  proven 
methodology  to  analyze  all  lakes  for 
intermediates  and  other  impurities  is 
not  available.  Therefore,  the  agency  is 
proposing  to  require  the  use  of  certified 
batches  of  straight  colors  to  ensure  safe 
levels  of  intermediates  and  other 
impurities  in  lakes.  In  light  of  this 
proposed  requirement,  the  agency 
tentatively  concludes  that  specifications 
for  ether  extracts,  intermediates,  and 
subsidiary  colors  in  lakes  for  drug  or 
cosmetic  use  are  unnecessary  to  ensure 
the  safety  of  such  lakes. 

2.  Precipitants 

Because  lakes  are  washed  when 
prepared  in  accordance  with  CGMP,  the 
agency  anticipates  that  only  low  levels 
of  water-soluble  contaminants  from 
these  precipitants  will  remain  in  the 
finished  lake.  Furthermore,  the 
proposed  specifications  for  the  lake 
would  limit  the  levels  of  contaminants 
of  toxicological  concern  (primarily 
heavy  metals)  permitted  in  the  end 
product.  However,  the  agency 
tentatively  concluded  in  its  discussion 
of  barium  sulfate  as  a  substratum 
(section  V.A.2.C.  of  this  document)  and 
barium  as  a  precipitant  (section  V.A.3.a. 
of  this  document)  that  a  specification  to 
limit  soluble  barium  in  lakes  for  drug  or 
cosmetic  use  should  be  retained  to 
provide  an  extra  margin  of  safety.  Based 


on  these  considerations,  the  agency 
tentatively  concludes  that  specifications 
for  residues  from  precipitants  used  in  - 
lakes  for  drug  or  cosmetic  use,  except 
for  soluble  barium,  are  unnecessary. 

3.  Heavy  Metals 

As  discussed  in  section  IV.B.2.  of  this 
document,  the  manufacturing  processes 
for  lakes  involve  reagents  that  are 
sources  of  potential  contamination  by 
metals.  Currently,  lakes  are  subject  to 
the  following  general  specifications  in 
§  82.5  for  provisionally  listed  colors  for 
drug  or  cosmetic  use:  20  ppm  lead,  2 
ppm  arsenic,  0.003  percent  total  heavy 
metals  (except  for  lead  and  arsenic), 
and,  for  those  colors  that  contain  a 
barium  sah,  a  limit  of  0.05  percent  on 
soluble  barium.  As  discussed  in  section 
IV.B.2.  of  this  document,  FDA  is 
proposing  limits  for  lead,  arsenic,  and 
mercury  in  lakes  for  food  use.  The 
agency  tentatively  concludes  that 
specifications  to  limit  the  levels  of  lead, 
arsenic,  mercury,  and  soluble  barium 
are  also  necessary  to  ensure  safe  use  of 
lakes  in  drugs  and  cosmetics.  The 
agency  is  unaware  of  any  other  heavy 
metals  that  have  a  significant  level  of 
toxicity  and  that  would  be  expected  to 
occur  in  lakes.  Therefore,  the  agency 
tentatively  concludes  that  a  general 
heavy  metal  specification  is 
unnecessary  to  ensure  the  safety  of  lakes 
for  drug  or  cosmetic  use. 

The  agency  is  proposing  to  maintain 
the  specifications  of  not  more  than  20 
ppm  lead  and  0.05  percent  soluble 
barium  for  lakes  for  drug  or  cosmetic 
use  and  to  raise  the  arsenic  specification 
from  not  more  than  2  ppm  to  not  more 
than  3  ppm.  The  agency  is  also 
proposing  to  include  a  mercury 
specification  of  not  more  than  1  ppm. 
The  proposed  levels  for  arsenic  and 
mercury  are  the  levels  that  the  agency 
tentatively  concludes  are  necessary  to 
ensure  the  safety  of  color  additives  used 
in  drugs  and  cosmetics,  based  on  safety 
evaluations  in  rulemakings  for  the 
permanent  listing  of  numerous  straight 
colors. 

4.  Soluble  Chlorides  and  Sulfates 

Current  §§82.1051  and  82.2051 
contain  a  specification  that  limits  the 
content  of  the  soluble  chloride  and 
sulfate  anions  in  lakes  for  drug  and 
cosmetic  use.  As  noted  in  section 
rV.B.3.  of  this  document,  most  of  the 
water-soluble  chloride  and  sulfate 
anions  are  washed  out  during 
preparation  of  the  lake  under  CGMP 
conditions.  In  its  safety  review,  the 
agency  found  that  these  anions  are  safe 
in  foods,  drugs,  and  cosmetics  at  levels 
considerably  greater  than  those  found  in 
lakes  (Ref.  13).  Therefore,  the  agency 


tentatively  concludes  that  a 
specification  to  limit  the  levels  of 
soluble  chlorides  and  sulfates  is 
unnecessary  to  ensure  the  safety  of  lakes 
prepared  in  conformity  with  CGMP  for 
drug  or  cosmetic  use. 

5.  Other  Residues 

The  1979  NOI  requested  information 
on  certain  other  chemicals  occasionally 
used  in  the  laking  process,  such  as 
citrate,  acetate,  and  surfactants.  CTFA's 
comment  did  not  provide  a  list  of  such 
substances,  but  stated  that  the 
substances  used  were  GRAS.  A 
comment  from  a  color  manufacturer 
identified  specific  substances  that  the 
company  uses  in  the  manufacture  of 
lakes  and  characterized  them  as  food 
additives  or  GRAS  substances.  The 
company  stated  that  the  surfactants 
were  used  at  very  low  concentrations 
and  that  the  native  of  the  use  prevented 
any  significant  amount  h-om  being 
present  in  the  final  lake. 

The  agency  recognizes  that  it  is 
impracticable  to  set  specifications  for 
every  chemical  used  in  the  manufactiire 
of  a  color  additive.  The  agency  generally 
sets  specifications  to  limit  the 
substances  that  are  normally  expected  to 
be  present  in  the  final  additive, 
especially  those  substances  that  could 

f>resent  a  safety  hazard  at  foreseeable 
evels  of  exposure.  The  agency  agrees 
with  the  comment  that  the  surfactants 
and  other  chemicals  mentioned  are  used 
at  low  concentrations.  The  agency 
further  agrees  that,  because  of  the 
washing  of  lakes  during  manufacture, 
these  chemicals  are  unlikely  to  be 
present  at  significant  levels  in  a  lake 
that  has  been  prepared  under  conditions 
of  CGMP  and  that  is  otherwise  in 
compliance  with  applicable  regulations. 
Therefore,  the  agency  is  not  proposing 
specifications  for  residues  of  these 
substances  in  lakes  for  drug  and 
cosmetic  use. 

6.  Other  Impurities  and  Contaminants 

The  agency  has  tentatively  concluded 
above  that  specifications  to  limit  the 
levels  of  total  heavy  metals  (except  lead, 
arsenic,  mercury,  and  soluble  barium), 
soluble  chlorides  and  sulfates,  and 
residues  of  other  chemicals  are 
unnecessary  to  ensure  the  safety  of  lakes 
for  drug  and  cosmetic  use,  as  long  as  a 
general  provision  is  included  in  the 
specifications  for  lakes  to  ensiu«  that 
they  are  prepared  in  conformity  with 
CGMP.  liierefore,  the  agency  is 
proposing  to  continue  the  requirement 
in  existing  §  82.5  that  lakes  be  firee  from 
all  impurities  other  than  those  named  in 
the  specifications,  to  the  extent  that 
such  impurities  can  be  avoided  by 
CGMP. 


C.  Certification  Requirement 

As  discussed  in  section  IV.C.  of  this 
document,  the  agency  has  evaluated  the 
necessity  for  the  certification  of  lai^es 
and  has  tentatively  concluded  that 
certification  is  necessary  to  protect  the 
public  health.  The  simplified  procedure 
the  agency  is  proposing  for  certification 
of  lakes  is  described  in  section  VLB.  of 
this  document. 

D.  Provisions  of  Proposed  Regulations 

1.  Proposed  Section  74.1050  Lakes  for 
Use  in  Drugs 

The  agency  is  proposing  a  new 
§  74.1050  to  list  lakes  permanently  for 
use  in  drugs  as  color  additives  subject 
to  certification.  Paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  would  designate  the 
components  permitted  for  use  in 
preparing  lakes  for  coloring  drugs. 
These  paragraphs  would  permit  the  use 
of  one  or  more  certified  batches  of  one 
or  more  of  the  color  additives  FD&C 
Blue  No.  1,  FD&C  Blue  No.  2,  FD4C 
Green  No.  3,  FD&C  Yellow  No.  5.  FD&C 
Yellow  No.  6,  FD&C  Red  No.  4.  FD&C 
Red  No.  40,  D&C  Blue  No.  4,  D&C 
Orange  No.  4,  D&C  Orange  No.  5,  D&C 
Orange  No.  10,  D&C  Red  No.  6,  D&C  Red 
No.  7,  D&C  Red  No.  21,  D&C  Red  No. 
22,  D&C  Red  No.  27,  D&C  Red  No.  28. 
D&C  Red  No.  31,  D&C  Red  No.  33,  D&C 
Red  No.  34,  and  D&C  Yellow  No.  10  (see 
Table  1);  one  or  more  of  the  substrata 
alumina,  aluminum  benzoate,  barium 
sulfate,  calcium  carbonate,  kaolin,  rosin, 
talc,  titanium  dioxide,  and  zinc  oxide; 
and  one  or  more  precipitants  that  form 
the  cation  aluminum  (Al'^^),  barium 
(Ba*2),  calcium  (Ca*^),  potassium  (K*), 
sodium  (Na*),  strontium  (Sr*^),  or 
zirconium  (Zr**),  and  the  anion 
chloride  (CI )  or  sulfate  (So*^^). 
Paragraph  (a)(3)  would  require  that  the 
substrata  (except  alumina),  or  for 
aluminum  benzoate,  the  components  of 
the  substrata,  conform  to  the  identity 
and  purity  requirements  of  the 
applicable  color  additive  regulation  or, 
if  no  such  regulation  exists,  to  the 
requirements  of  the  USP  23d  ed.  (1995). 
The  paragraph  would  require  that 
alumina  conform  to  the  requirements  of 
§  74.50(a)(3). 

Proposed  §  74.1050(a)(4)  would  limit 
the  diluents  used  in  color  additive 
mixtures  containing  lakes  to  those 
diluents  that  are  suitable  and  that  are 
listed  in  §  73.1001  as  diluents  for  drug 
use.  This  requirement  is  consistent  with 
the  existing  requirements  for  mixtures 
of  color  additives  for  drug  use  and  will 
ensure  that  color  additive  mixtures 
containing  lakes  are  safe  for  drug  use. 
As  discussed  in  section  in.C.2.b.  of  this 
document,  the  agency  is  proposing  to 
amend  §  73.1001  to  permit  additional 


diluents  in  color  additive  mixtures  for 
drug  use. 

Proposed  §  74.1050(b)  would 
prescribe  the  following  specifications 
for  lakes  for  drug  use:  lead  (not  more 
than  20  ppm);  arsenic  (not  more  than  3 
ppm);  mercury  (not  more  than  1  ppm); 
soluble  barium  (not  more  than  0.05 
percent).  It  would  also  state  that  such 
lakes  shall  be  free  from  impurities  other 
than  those  named  in  the  specifications, 
to  the  extent  that  such  impurities  may 
be  avoided  by  CGMP. 

Proposed  §  74.1050(c)(1)  would 
restrict  the  use  of  a  lake  to  uses  common 
to  all  of  the  straight  colors  in  the  lake. 
For  example,  use  of  a  lake  of  the  straight 
colors  FD&C  Red  No.  4  and  FD&C  Blue 
No.  1  would  be  limited  to  externally 
applied  drugs  and  cosmetics  because  of 
the  limitations  on  the  use  of  FD&C  Red 
No.  4.  Proposed  §  74.1050(c)(2)  would 
also  specify  that  where  regulations  for 
the  straight  color  impose  quantitative 
limitations  for  the  use  of  such  straight 
color  in  drug  products,  the  amount  of 
such  straight  color  in  a  lake  shall  be 
considered  as  a  part  of  the  total  amount 
of  such  straight  color  permitted  in  a 
drug  product. 

Proposed  §  74.1050(d)  would  identify 
each  lake  made  as  prescribed  in 
§  74.1050(a)  as  a  listed  color  and  would 
prescribe  the  formation  of  its  name  from 
the  names  of  the  straight  colors  present 
in  the  lake  (in  descending  order  of 
predominance),  followed  by  the  names 
of  the  cations  of  the  precipitants,  and 

followed  by  the  words  "Lake  on 

and "  (inserting  the  listed  names 

of  the  substrata  in  descending  order  of 
predominance).  For  example,  the  name 
of  a  lake  prepared  by  the  extension  of 
FD&C  Yellow  No.  5.  FD&C  Yellow  No. 
6  and  D&C  Orange  No.  5  on  alumina 
using  aluminum  chloride  as  the 
precipitant  would  be  "FD&C  Yellow  No. 
5.  FD&C  Yellow  No.  6  and  D&C  Orange 
No.  5  Aluminum  Lake  on  Alumina". 
The  anion  component  of  the  precipitant 
would  not  be  included  in  the  name  of 
the  lake  because  this  anion  is  removed 
during  processing  and  is  not  a 
component  of  the  finished  lake. 

Proposed  §  74.1050(e)(1)  would 
require  that  the  label  of  the  lake  and  of 
any  mixtures  prepared  from  it  for 
coloring  purposes  conform  to  the 
requirements  of  §  70.25  of  this  chapter. 
Proposed  §  74.1050(e)(2)  would  require 
that  drug  products  that  contain  a  lake  of 
FD&C  Yellow  No.  5  comply  with  the 
label  declaration  requirements  of 
§  74.1705(c)(2)  and  (c)(3).  Proposed 
§  74.1050(e)(3)  would  require  that  drug 
products  that  contain  a  lake  of  FD&C 
Yellow  No.  6  comply  with  the  label 
declaration  requirements  of  proposed 
§  74.1706(c)(2).  These  proposed  labeling 
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provisions  are  discussed  more  fully  in 
sections  VI.C.2.  and  VI.C.3.  of  this 
document. 

Proposed  §  74.1050(f)  would  require 
that  all  batches  of  lakes  be  certified  in 
accordance  with  proposed  regulations 
in  part  80.  i 

2.  Proposed  §  74.2050  Lakes  for  Use  in 
Cosmetics 

The  agency  is  proposing  new 
§  74.2050  to  list  lakes  permanently  for 
use  in  cosmetics  as  color  additives 
subject  to  certification.  Proposed 
paragraph  (a)  would  identify  the 
components  permitted  for  use  in 

Erepcuing  lakes  for  coloring  cosmetics 
y  incorporating  the  identity  provisions 
proposed  in  §  74.1050(a)(1),  (a)(2),  and 
(a)(3)  for  lakes  for  use  in  drugs,  except 
that  FD&C  Blue  No.  2  would  not  be 
permitted  as  a  straight-color  component 
in  lakes  for  cosmetic  use.  Proposed 
§  74.20S0(a)  also  would  incorporate  the 
specifications  in  proposed  §  74.1050(b). 

Proposed  §  74.2050(b)  would 
prescribe  the  same  uses  and  restrictions 
for  lakes  for  cosmetic  use  as  proposed 
for  lakes  for  drug  use  in  §  74.1050(c). 

Proposed  §  74.2050(c)  would  identify 
each  lake  made  as  prescribed  in 
§  74.2050(a)  as  a  listed  color  and  would 
prescribe  the  formation  of  its  name  in 
the  same  manner  as  proposed  in 
§  74.1050(d). 

Proposed  §  74.2050(d)(1)  would 
require  that  the  label  of  the  lake  and  of 
any  mixtures  prepared  from  it  for 
coloring  purposes  conform  to  the 
requirements  of  §  70.25.  Proposed 
§  74.2050(d)(2)  would  require  the 
ingredient  labeling  of  lakes  in  cosmetic 
products  to  comply  with  proposed 
§701.3(c)(l)(i).  These  proposed  labeling 
provisions  are  discussed  more  fully  in 
sections  V1.C.2.  and  VI.C.3.  of  this 
document. 

Proposed  §  74.2050(e)  would  require 
that  all  batches  of  lakes  be  certified  in 
accordance  with  proposed  regulations 
in  part  80.  i 

VI.  Other  Proposed  Actions 

A.  Removal  of  Provisional  Listings 
1.  Removal  of  21  CFR  Part  81 

The  agency  is  proposing  to  remove 
Part  81  General  Specifications  and 
General  Restrictions  for  Provisional 
Color  Additives  for  Use  in  Foods,  Drugs. 
and  Cosmetics.  This  part  was  originally 
issued  in  1960  (25  FR  9759,  October  12, 
1960)  to  provide  for  the  listing  of 
commercially  established  color 
additives  permitted  for  provisional  use 
under  the  transitional  provisions  of  the 
1960  amendments,  and  to  establish 
conditions  for  the  continued  provisional 
listing  of  these  color  additives  pending 


completion  of  studies  required  to 
establish  their  safety  for  permanent 
listing. 

Currently,  only  lakes  are  listed  in 
§  Sl.l^ovisional  lists  of  color 
additives.  The  final  rule  based  on  this 
proposal  will  remove  these  entries. 
When  the  final  rule  becomes  effective, 
the  section  will  no  longer  be  necessary. 
The  remaining  three  sections,  §  81.10 
Termination  of  provisional  listings  of 
color  additives;  §  81.30  Cancellation  of 
certificates;  and  §  81.32  Limitations  of 
certificates,  concern  past  agency  actions 
on  provisionally  listed  color  additives 
and  are  purely  of  historical  interest,  as 
the  color  additives  referred  to  in  these 
sections  are  no  longer  permitted  for  use 
in  FDA-regulated  products.  In  addition, 
after  FDA  completes  action  on  this 
proposal  and  the  final  rule  terminating 
all  provisional  color  additive  listings 
becomes  effective,  no  further  additions 
to  part  81  will  be  possible.  Therefore, 
the  agency  is  proposing  to  remove  the 
entire  part. 

2.  Removal  of  21  CFR  Part  82 

The  agency  is  proposing  to  remove 
Part  82— Listing  of  Certified 
Provisionally  Listed  Colors  and 
Specifications.  The  purpose  of  this  part 
was  to  prescribe  the  identity, 
specifications,  and  uses  of  provisionally 
listed  color  additives.  Currently,  the 
regulations  in  this  part  apply  only  to 
lakes.  When  the  final  rule  resulting  from 
this  proposal  becomes  effective,  all 
remaining  provisional  listings  in  part  82 
will  terminate.  Therefore,  the  agency  is 
proposing  to  remove  the  entire  part: 

B.  Certification  Procedure  for  Lakes 

1.  Overview 

The  current  requirements  and 
procedures  for  batch  certification  of 
lakes  are  described  in  part  80.  Under  the 
provisions  of  §  80.21 ,  a  firm  that  has 
prepared  or  repacked  a  batch  of  lake 
submits  a  request  for  certification  of  the 
batch  to  FDA.  The  request  provides  the 
name,  batch-number,  and  batch  weight 
of  the  lake  or  repack;  information  on 
storage  pending  certification;  and  the 
uses  for  which  certification  is  requested. 
For  a  newly  manufactured  batch  of  lake, 
the  request  also  provides  the  name, 
quantity,  and  (where  applicable)  the  lot 
number  of  the  straight  color  used,  the 
identity  of  the  precipitant  used,  the 
Identity  and  quantify  of  the  substratum 
used,  and  the  identity  (name  and 
address)  of  the  manufacturer  of  the  lake. 
For  a  repack  of  a  certified  batch  of  lake, 
the  request  provides  the  original  lot 
number,  certified  color  content,  and 
name  and  address  of  the  source  from 
which  the  repacker  obtained  the  lake.  . 


(See  section  III.A.7.  of  this  document  for 
the  proposed  definition  of  "repack.") 
The  request  must  be  accompanied  by 
the  required  certification  fee,  which 
varies  according  to  the  type  of  request 
and  weight  of  the  batch  (§  80.10),  and  a 
representative  sample  from  the  batch 
accompanied  by  any  label  or  labeling 
intended  for  use  with  the  batch 
(§  80.22). 

The  agency  evaluates  the  request  and 
analyzes  the  sample  to  ensure  that  they 
meet  the  requirements  of  part  82, 
including  identity,  specifications,  and 
uses  of  the  lake.  After  evaluation  of  the 
information  in  the  request  and 
laboratory  analysis  of  the  sample,  the 
agency  determines  whether  the  request 
meets  the  requirements  for  certification. 
For  those  requests  that  meet  these 
requirements,  the  agency  issues  the 
requester  a  certificate  (§  80.31).  The 
certificate  states  the  name  of  the 
requester,  the  name  of  the  color 
additive,  the  FDA  certification  lot 
number,  the  uses  and  restrictions  that 
apply  to  the  color  additive,  and  the 
results  of  the  agency's  analyses  of  the 
batch.  Upon  receipt  of  the  certificate, 
the  requester  then  labels  the  batch  with 
the  certification  lot  number,  the  percent 
total  color,  uses  and  restrictions,  and 
other  labeling  as  required  in  §  70.25. 
The  requester  is  also  required  to 
maintain  the  batch,  both  before  and  after 
certification,  under  conditions  that 
ensure  that  the  composition  of  the  batch 
does  not  change  and  that  the  sample 
submitted  to  FDA  for  certification 
remains  representative  of  the  batch  until 
the  batch  has  been  packaged  and  labeled 
as  required  by  §§  70.20  and  70.25 
(§§  80.37  and  80.38).  The  person  to 
whom  the  certificate  is  issued  is 
required  to  keep  complete  records 
showing  the  disposal  of  all  color 
additive  from  the  batch  covered  by  the 
certificate  until  at  least  2  years  after 
disposal  of  the  batch  (§80.39). 

The  requirement  for  certification  of 
lakes  and  repacks  ensures  that  the 
agency  can  identify  each  firm  that 
manufactures  or  repacks  a  lake.  Under 
its  inspectional  authority,  the  agency 
can  then  inspect  these  establishments 
and  determine  compliance  with  labeling 
and  storage  requirements  and  verify  the 
disposal  of  the  batch.  The  regulations 
enable  the  agency  to  ensure  the 
continued  safety  of  lakes  and  other  color 
additives  after  certification  by 
establishing  conditions  (§80.32)  under 
which  a  certificate  will  expire  and  the 
batch  will  be  deemed  to  be  uncertified. 
In  addition,  the  agency  can  refuse 
certification  service  (§80.34)  to  firms 
that  .submit  requests  for  certification  but 
fail  to  comply  with  requirements 
designed  to  ensure  the  safety  of  certified 


color  additives,  including  recordkeeping 
and  allowing  inspection  of  the  firm's 
color  additive  inventory  and  records. 

This  batch  certification  procedure 
provides  the  agency  with  an  integrated 
system  for  ensuring  the  safety  of  lakes 
for  use  in  foods,  drugs,  and  cosmetics. 
For  each  batch  of  lake  certified,  the 
agency  maintains,  as  records,  the 
original  request  for  certification  and  a 
copy  pf  the  certificate  for  the  batch, 
which  includes  the  results  of  agency 
analysis  of  the  representative  sample. 
The  agency's  analysis  of  the 
representative  sample  includes  tests  for 
total  color,  heavy  metals,  and  impurities 
derived  from  the  straight  color  used  to 
prepare  the  lake. 

As  discussed  in  section  IV.C.  of  this 
document,  the  agency  has  tentatively 
concluded  that  many  requirements  of 
the  current  batch  certification  system 
are  necessary  to  ensiue  that  lakes  are 
safe  for  use  in  foods,  drugs,  anii 
cosmetics,  and  thus  to  protect  the  public 
health.  However,  the  agency  also 
tentatively  concludes  ^at  FDA  analysis 
of  a  representative  sample  of  the  batch 
is  not  necessary  in  light  of  the  other 
requirements  for  lakes  being  proposed. 
Therefore,  the  agency  is  proposing  to 
establish  a  simplified  procedure  in 
§  80.31(b)  for  certification  of  batches  of 
lakes  and  lake  repacks.  The  agency 
notes  that  both  new  batches  of  lakes  and 
repacks  of  previously  certified  batches 
of  lakes  would  be  subject  to  the  new 
procedure.  In  subsequent  discussion  of 
the  proposed  certification  requirements 
for  lakes,  the  agency  Xvill  address 
requirements  for  lakes  generically  and 
will  distinguish  between  new  batches 
and  repacks  only  when  it  is  necessary 
to  identify  specific  requirements 
relating  to  only  one  type  of  batch.  In  the 
remainder  of  this  document,  the  term 
"batch  of  lake"  should  be  understood  to 
encompass  both  new  batches  and 
repacks. 

Under  the  proposed  procedure, 
certification  of  a  batch  of  lake  would 
rely  on  the  certificates  for  the  batches  of 
straight  colors  that  are  used  in  the  lake, 
either  directly  to  prepare  the  lake  or 
indirectly  as  components  of  a  certified 
batch  of  lake  that  is  blended  into  the 
new  batch.  The  certification  of  the  batch 
would  also  rely  on  representations  by 
the  manufacturer  or  repacker  that  the 
batch  complies  with  the  requirements  of 
parts  74  and  80. 

The  proposed  procedure  would 
require  that  a  batch  of  lake  meet  the 
requirements  of  the  proposed  listing 
regulation  for  the  lake  in  part  74,  that 
the  manufacturer  of  the  lake  be  the  same 
firm  that  was  issued  the  certificates  for 
all  batches  of  straight  color  in  the  batch 
of  lake,  and  that  the  firm  complete  the 


requirements  of  proposed  §80.33  for 
notifying  the  agency  of  the  firm's  claim 
to  certification  for  the  batch.  The 
proposed  procedure  would  also  require 
that  the  firm  submitting  the  notice 
maintain  records  of  the  composition  and 
disposal  of  the  batch,  including  the 
certificates  for  the  straight  colors  used  to 
make  the  batch.  Repackers  would  be 
required  to  retain  proof  that  the  original 
batch  of  lake  was  certified,  in  lieu  of  the 
certificates  for  the  batches  of  straight 
color  used  to  prepare  the  lake.  The 
manufacturer  or  repacker  would  also  be 
required  to  retain  a  representative 
sample  of  the  batch. 

This  proposed  procedure  would 
provide  for  routine  agency  review  of 
only  the  information  necessary  to 
ensure  the  use  of  certified  batches  of 
straight  color  and  to  verify  that  the 
straight  color  in  the  lake  did  not  degrade 
significantly  during  the  laking  process. 
Under  this  proposed  procedure,  the 
agency  would  not  routinely  monitor 
compliance  with  the  remaining 
requirements  for  the  preparation  and 
repacking  of  lakes  under  the  regulations 
in  part  74.  However,  as  noted  above,  the 
certification  of  a  batch  of  lake  would  be 
based  both  on  the  agency's  review  of  the 
critical  factors  in  lake  manufacturing 
and  repacking  and  on  the 
manufacturer's  and  repacker 's 
representations  of  compliance  with  the 
remaining  requirements.  The  agency 
would  be  able  to  verify  these 
representations  by  inspecting  the 
manufacturer's  or  repacker's  records, 
and  violations  of  the  requirements  for 
certification  would  be  addressed  under 
proposed  §§  80.32  and  80.34. 

Under  the  proposed  procedure,  a 
manufacturer  or  repacker  of  a  batch  of 
lake  would  submit  to  FDA  a  notice 
claiming  certification  for  the  batch  and 
providing  the  information  and  fee 
specified  in  proposed  §§  80.10(c)  and 
80.33.  The  notice  would  provide  the 
same  information  about  the  batch  that  is 
currently  provided  in  a  request  for 
certification  under  §  80.21(j],  or 
generated  by  the  agency  as  part  of  its 
evaluation  of  the  certification  request. 
However,  the  person  submitting  the 
notice  would  not  be  required  to  submit 
a  representative  sample  of  the  batch  for 
analysis  by  the  agency.  The  agency 
would  review  the  notice  and,  if  the 
information  in  the  notice  was  complete 
and  appeared  to  comply  with  the 
requirements  of  parts  74  and  80,  would 
issue  an  acceptance  of  the  notice.  Upon 
FDA's  issuance  of  its  acceptance  of  the 
notice,  the  batch  covered  by  the  notice 
would  be  a  certified  batch. 

As  noted  above,  the  proposed 
certification  procedure  for  batches  of 
lakes  and  certified  lake  repacks  would 


not  require  submission  of  a 
representative  sample  for  agency 
analysis.  Instead,  the  proposed  new 
procedure  would  require  that  the 
manufacturer  or  repacker  of  the  batch 
provide  certain  analyses  and  maintain 
certain  records  for  agency  inspection. 
Under  the  proposed  procedure,  the 
agency  also  would  not  issue  a  certific:ale 
for  the  batch.  As  noted  above,  the 
proposed  certification  procedure  would 
rely  on  the  certificates  issued  by  the 
agency  for  the  straight-color 
components  of  batches  of  lake  and  the 
representations  of  the  manufacturer  or 
repacker  about  the  composition  of  the 
batch.  Under  this  proposed  procedure, 
certification  of  a  batch  of  lake  would  be 
complete  upon  the  agency's  acceptance 
of  the  firm's  notice  claiming 
certification.  This  notice  would  provide 
information  that  would  allow  the 
agency  to  identify  the  certificates  for  the 
straight  colors  on  which  the  certification 
of  the  lake  relies  and  to  ensure  that  the 
batch  otherwise  complies  with  the 
requirements  of  parts  74  and  80. 

The  agency  is  proposing  to  continue 
the  application  of  the  current  storage 
and  labeling  requirements  for  batches 
pending  certification  and  after 
certification  (§§80.37  and  80.38)to 
batches  of  lakes  certified  under  the 
proposed  new  procedure. 

Amended  §  80.39  would  continue  the 
application  of  the  current  recordkeeping 
requirements  for  certified  color 
additives  to  lakes,  including  repacks, 
and  would  add  recordkeeping 
requirements  for  lakes  only  to  support 
the  information  and  affirmations 
contained  in  the  firm's  notice  to  FDA. 

Amended  §80.32  would  provide  for 
conditions  under  which  the  certification 
of  a  batch  of  lake  would  expire,  and 
would  add  a  provision  to  allow  a 
certified  color  additive,  including  a 
lake,  to  be  used  in  a  batch  of  lake 
without  losing  its  certification. 

Amended  §80.34  would  continue  the 
agency's  authority  to  refuse  certification 
service  to  manufacturers  and  repackers 
of  lakes  who  falsify  records,  obtain 
certification  by  fraud,  or  otherwise 
abuse  the  certification  system 

The  proposed  certification  procedure 
would  provide  a  simplified  system  for 
assuring  the  safety  of  a  certified  batch  of 
lake.  For  the  reasons  discussed  in 
section  VI.B.2.b.  of  this  document, 
preparation  of  a  lake  would  be  limited 
to  the  firm  issued  the  certificates  for  the 
.straight  colors  used  in  the  batch  of  lake. 
For  each  certified  batch  of  lake,  the 
agency  would  retain  the  original  notice 
claiming  certification  for  the  batch  and 
a  copy  of  its  response  to  the  notice.  The 
notice  for  each  new  certified  batch  of 
lake  would  contain  the  lot  numbers  for 
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the  batches  of  straight  colors  used  to 
prepare  the  batch  of  lake.  This 
information  would  allow  the  agency  to 
ensure  that  the  batch  of  lake  meets  the 
requirements  in  part  74.  The  proposed 
requirement  for  submission  of  a 
premarket  notice  claiming  certification 
would  ensure  that  the  agency  could 
identify  every  firm  that  prepares  or 
repacks  certified  batches  of  lakes.  Under 
its  inspectional  authority,  the  agency 
could  then  inspect  these  establishments 
and  their  records  to  ensure  compliance 
with  the  composition  requirements  of 
part  74  and  the  certification 
requirements  of  part  80,  including  the 
recordkeeping  requirements  of  amended 
§80.39.  As  part  of  a  typical  inspection, 
the  agency  might  look  at  the  facility, 
verify  the  records  of  the  disposal  of  the 
batch,  and  check  compliance  with 
.storage  and  labeling  requirements. 

The  current  batch  certification 
procedure  for  lakes  does  not  provide  for 
certification  of  mixtures  containing 
lakes.  Color  additive  mixtures 
containing  lakes  are  exempted  from 
certification  under  §  80.35(b),  subject  to 
the  conditions  in  that  regulation.  The 
agency  is  proposing  to  retain  this 
exemption.  I 

2.  Certification  Requirements 

a.  Current  provisions  for  batch 
certification.  The  current  requirements 
for  batch  certification  of  color  additives 
in  §80.31  include  references  to  parts  81 
and  82.  As  discussed  in  section  Vl.A.  of 
this  docimient,  the  agency  is  proposing 
to  delete  parts  81  and  82  in  this 
rulemaking.  Therefore,  the  agency  is 
proposing  to  amend  §  80.31  to  delete  all 
references  to  parts  81  and  82. 

Currently.  §  80.31(a)(2)  requires  that  a 
certified  color  additive  conform  to 
specifications  and  other  conditions  in 
parts  81  and  82.  The  section  does  not 
make  any  reference  to  specifications  and 
other  conditions  in  part  74,  however. 
Because  it  appears  that  this  omission 
was  an  oversight,  the  agency  is 
proposing  to  amend  §  80.31(a)(2)  to  add 
a  reference  to  part  74.  This  action  will 
clarify  that  permanently  listed  straight 
colors  are  subject,  as  a  condition  of 
certification,  to  the  specifications  and 
other  conditions  in  part  74  of  this 
chapter. 

Currently,  §  80.31(b)  specifies  the 
conditions  under  which  the  agency 
shall  refuse  to  certify  a  batch  and  the 
procedures  for  contesting  such  refusal. 
The  agency  is  proposing  to  modify  this 
paragraph  to  cover  the  proposed 
changes  in  the  procedure  for 
certification  of  lakes.  The  agency  is  also 
proposing  to  redesignate  this  paragraph 
as  paragraph  (c)  to  allow  the  addition  of 


the  proposed  new  procedure  in  new 
paragraph  (b). 

b.  Proposed  certification  provisions 
for  lakes.  The  agency  is  proposing  to 
add  new  §  80.31(b)  to  specify  the 
conditions  under  which  a  batch  of  lake 
or  certified  lake  repack  is  a  certified 
batch.  Proposed  §  80.31(b)  would 
require  that  a  certified  batch  of  lake  or 
certified  lake  repack  meet  the 
specifications  and  any  other  conditions 
set  forth  in  part  74  of  this  chapter.  The 
agency  tentatively  concludes  that  this  is 
an  essential  condition  for  certification 
because  proposed  §§  74.50,  74.1050,  and 
74.2050  specify  the  conditions  under 
which  lakes  are  safe  for  use  in  foods, 
drugs,  and  cosmetics. 

Proposed  §  80.31(b)  would  also 
require,  as  a  condition  of  certification 
for  a  batch  of  lake,  that  the  firm 
preparing  the  batch  be  the  same  firm 
that  was  issued  the  certificate  for  each 
batch  of  straight  color  used  in  the  lake. 
The  agency  tentatively  concludes  that 
this  provision  is  a  necessary  condition 
for  certification  because,  under  the 
proposed  procedure,  certification  of  a 
batch  of  lake  relies  on  the  certificates 
issued  for  the  batches  of  straight  colors 
that  were  used  to  prepare  the  lake. 

Under  the  proposed  procedure,  the 
agency  would  not  issue  a  separate 
certificate  for  the  batch  of  lake.  Instead, 
the  certificates  for  the  straight  colors  in 
the  lake  would  remain  in  effect 
provided  that  the  lake  was  prepared  in 
accordance  with  the  regulations  in  part 
74,  including  the  requirement  of 
preparation  under  conditions  of  CGMP 
such  that  the  straight  color  does  not 
significantly  degrade.  The  agency 
recognizes  that  during  the  preparation 
of  a  lake,  some  change  in  the 
composition  of  the  straight  color 
inevitably  occurs  because  the  color  goes 
from  a  water-soluble  form  in  the  straight 
color  to  a  water-insoluble  form  in  the 
lake.  However,  it  is  the  responsibility  of 
the  manufacturer  of  the  lake  to  prevent 
avoidable  changes  in  the  composition  of 
the  straight  color  so  that  the  certificates 
for  all  straight  colors  used  in  the  lake 
remain  valid.  The  agency  tentatively 
concludes  that  the  responsibility  for 
assuring  the  validity  of  the  certificates 
of  the  straight  colors  in  a  lake  should  be 
retained  by  the  firm  issued  the 
certificates. 

The  agency  notes  that  a  repacker  of  a 
certified  lake  would  not  be  the  same 
firm  that  was  issued  the  certificates  for 
the  straight-color  components  of  the 
lake.  However,  the  handling  of  a  lake 
during  repacking  is  significantly  less 
than  during  the  preparation  of  the  lake 
because  no  reprocessing  occurs  and  no 
chemical  reaction  takes  place;  thus,  the 
potential  for  change  in  composition  is 


much  less.  Furthermore,  a  repack  is^ 
derived  from  a  single  batch  of  lake,  and 
the  agency  would  keep  on  file  all 
notices  claiming  certification  for  a  batch 
of  lake  under  §  80.31(b)  and  all  agency 
acceptances  of  such  notices.  Therefore, 
the  agency  would  have  the  necessary 
information  on  the  certification  of  the 
original  batch  of  lake  to  compare  to  the 
information  submitted  in  a  notice 
claiming  certification  for  a  repack  of  the 
batch. 

Proposed  §  80.31(b)  would  require 
that  a  firm  that  prepares  or  repacks  a 
batch  of  lake  comply  with  the 
notification  requirements  of  §  80.33  as  a 
condition  of  certification.  Proposed 
§  80.33  would  require  that  the  firm 
submit  and  obtain  FDA  acceptance  of  a 
notice  claiming  certification  of  the 
batch.  The  proposed  notice  would 
provide  FDA  with  the  same  information, 
except  for  the  representative  sample  of 
the  batch,  that  is  currently  provided  by 
the  request  for  certification  of  a  batch  of 
lake  or  generated  by  the  agency  when  it 
analyzes  the  sample  and  evaluates  the 
request  for  certification. 

Proposed  §  80.31(b)  would  also 
require  that  a  firm  that  prepares  or 
repacks  a  batch  of  lake  comply  with  the 
recordkeeping  requirements  of  §  80.39 
as  a  condition  of  certification.  Currently, 
§  80.39  requires  that  the  person  issued 
a  certificate  for  a  batch  of  color  additive 
maintain  records  showing  the  disposal 
of  all  the  color  additive  from  the  batch 
covered  by  the  certificate.  This  section 
also  specifies  the  types  of  records 
required  to  be  kept  and  the  required 
length  of  time  for  keeping  the  records, 
as  well  as  requiring  that  such  records  be 
made  available  to  agency 
representatives.  This  section  further 
provides  the  agency  access  to  check  the 
correctness  of  the  records.  The  agency  is 
proposing  to  maintain  the  current 
recordkeeping  requirements  for  lakes. 
The  agency  is  also  proposing  to  amend 
§  80.39  to  require  additional  records  that 
would  apply  to  lakes  only.  These 
additional  records  would  allow  the 
agency  to  verify  the  information 
provided  in  the  notice  claiming 
certification.  The  proposed  new 
recordkeeping  requirements  are 
essential  to  the  success  of  the  simplified 
certification  procedure  for  lakes,  as  they 
would  provide  the  means  for  the  agency 
to  verify  that  a  batch  of  lake  has  been 
prepared,  repacked,  and  maintained  in 
compliance  with  safety  requirements, 
and  to  trace  any  batches  that  are  found 
to  have  problems. 

The  agency  would  review  the  notice 
claiming  certification  and,  if  the  batch 
of  lake  covered  by  the  notice  appeared 
to  comply  with  these  requirements  and 
the  notice  appeared  to  contain  no 


untrue  statement  of  a  material  fact, 
would  issue  an  acceptance  of  the  notice. 
Upon  issuance  of  the  acceptance,  the 
batch  covered  by  the  notice,  subject  to 
the  terms,  conditions  and  restrictions 
prescribed  in  part  74,  would  be  a 
certified  batch. 

3.  Notification  Requirements 

a.  General  requirements.  An  essential 
component  of  the  agency's  proposed 
certification  procedure  for  lakes  is  the 
proposed  requirement  that  a  firm 
claiming  certification  for  a  batch  of  lake 
comply  with  the  notification 
requirements  in  §  80.33.  The  proposed 
notice  would  be  the  primary  vehicle  for 
providing  the  agency  with  the 
information  needed  to  verify  that  the 
batch  is  safe  for  use  in  foods,  drugs,  and 
cosmetics. 

Proposed  §  80.33  (a),  (b),  (c),  and  (d) 
would  require  that  a  notice  claiming 
certification  for  a  batch  of  lake  be 
addressed  to  the  Commissioner  of  Food 
and  Drugs,  be  prepared  in  the  format 
specified  in  §80.33(i),  be  submitted  in 
duplicate,  and  be  signed  by  a 
responsible  officer  of  the  company  (or, 
for  a  foreign  manufacturer  or  repacker, 
by  a  responsible  officer  of  the  firm  and 
by  an  agent  of  the  firm  who  resides  in 
the  United  States).  Except  for  the  format 
of  the  notice,  these  requirements  are 
identical  to  the  requirements  for  a 
request  for  certification  of  a  batch  of 
lake  or  repack  under  §  80.21. 

Proposed  §  80.33(e)  would  require 
that  a  notice  claiming  certification  for  a 
batch  of  lake  show  the  name  and 
address  of  the  firm  submitting  the 
notice.  This  information  is  needed  to 
issue  a  response  to  the  notice  and  also 
to  identify  the  location  of  the  batch  and 
the  records  supporting  the  notice. 

Like  existing  §  80.21(f)-  proposed 
§  80.33(f)  would  require  that  the  notice 
be  accompanied  by  the  fee  prescribed  in 
§  80.10  unless  the  firm  has  advanced  a 
deposit  to  be  used  for  prepayment  of 
such  fees.  Currently,  the  fee  for 
certification  of  lakes  and  lake  repacks  is 
based  on  the  poundage  of  the  color 
additive,  with  a  minimum  fee  of 
$192.00  for  a  batch  of  lake  and  $30.00 
for  a  repack.  Under  proposed  §  80.10(c), 
the  fee  for  a  notice  claiming  certification 
for  a  batch  of  lake  or  lake  repack  would 
be  $30.00  regardless  of  the  size  of  the 
batch.  This  proposed  fee  is  based  on  the 
agency's  estimate  that  reviewing  and 
responding  to  a  notice  claiming 
certification  would  require 
approximately  1  hour.  The  agency 
estimates  that  average  total  personnel 
costs  for  these  activities  would  be 
approximately  $25.00  per  notice  with  an 
additional  $5.00  per  notice  for 
recordkeeping  and  other  overhead  costs. 


The  Agency  is  proposing  a  Hat -fee  rather 
than  a  fee  based  on  the  poundage  of  lake 
certified  because  the  manufacturer  of  a 
lake  has  already  paid  a  fee  based  on 
poundage  for  the  certification  of  the 
.straight  colors  used  in  the  lake.  The 
agency  estimates  that  the  resources 
required  for  the  administrative 
handling,  review,  and  response  to  a 
notice  claiming  certification  for  a  new 
batch  of  lake  or  a  lake  repack  would  be 
essentially  the  same.  Therefore,  the 
agency  is  proprasing  the  same  fee  for 
both  types  of  notices. 

Proposed  §  80.33(g)  would  require 
that  a  copy  of  the  label  or  labeling 
intended  to  be  used  with  the  batch 
accompany  the  notice.  This  proposed 
requirement  is  comparable  to  the 
current  requirement  (§  80.22(c)(5))  that 
the  sample  submitted  with  the  request 
for  certification  be  accompanied  by  a 
copy  of  the  label  or  labeling  intended  to 
be  used  with  the  batch.  The  agency 
notes,  however,  that  under  proposed 
§80.33,  no  sample  would  be  submitted 
with  the  notice. 

Proposed  §  80.33(h)  would  state  that 
the  name  of  the  lake  is  derived  as 
prescribed  in  part  74.  This  proposed 
provision  is  comparable  to  §  80.21(h), 
which  cross-references  the  regulations 
that  prescribe  the  naming  of  straight 
colors,  mixtures,  and  repacks. 

Under  proposed  §80.33(j),  the  agency 
would  respond  to  the  notice  claiming 
certification  for  a  batch  of  lake  within  5 
working  days  of  receipt.  The  agency's 
response  would  either  accept  or  reject 
the  notice,  as  discussed  in  section 
VI.B.3.d.  of  this  document. 

b.  Requirements  for  new  batches  of 
lakes.  Proposed  §80.33(i)(l)  would 
prescribe  the  formal  and  content  of  a 
notice  claiming  certification  for  a  newly 
prepared  batch  of  lake.  The  notice 
would  be  required  to  contain  the  name 
of  the  lake,  as  prescribed  in  §§  74.. SO. 
74.1050,  or  74.2050;  the  batch  number 
(manufacturer's  number);  the  weight  of 
the  batch;  conditions  of  storage  pending 
certification;  and  proposed  uses.  This 
information  is  comparable  to  that 
currently  required  for  an  application  for 
certification  of  a  lake  under  §80.21  (j)(2). 

Proposed  §80.33(i){l)  would  also 
require  that  the  notice  state  the  total 
color  content  of  the  batch  and  the  color 
content  (as  a  percent  of  the  batch)  for 
each  straight-color  component  of  the 
lake.  The  total  color  content  of  a  lake  is 
essential  to  the  identity  of  the  lake,  and 
necessary  for  the  user  of  a  lake  to 
determine  product  formulation 
requirements  and  to  ensure  compliance 
with  any  quantitative  limitations  on  the 
use  of  the  straight-color  component  of  a 
lake.  Currently,  in  its  routine 
certification  analysis  of  the 


representative  sample,  the  agency 
determines  the  total  color  content  of  a 
lake.  This  information  is  an  essential 
part  of  the  basis  for  the  certificate  issued 
by  the  agency.  Under  the  proposed 
simplified  certification  procedure  for 
lakes,  the  agency  would  not  analyze  a 
sample  of  the  batch  and  determine  the 
total  color  content.  Rather,  the 
manufacturer  would  provide  this 
information  in  the  notice,  based  on  its 
analysis  of  the  lake.  These  analyses 
would  be  part  of  the  records  that  the 
manufacturer  would  be  required  to 
maintain  for  the  batch  of  lake. 

Proposed  §80. 33(i)(l)  would  also 
require  the  notice  to  contain  the 
following  information  for  the 
components  of  the  lake:  the  name, 
quantity  used,  and  certification  lot 
number  of  each  batch  of  straight  color 
used  in  the  preparation  of  the  lake;  the 
name  and  quantity  used  of  each 
precipitant  or  substratum  ingredient  in 
the  lake,  including  the  source  of  the 
chloride  or  sulfate  anion;  and,  for  each 
certified  batch  of  lake  blended  into  the 
batch,  the  name,  quantity  used,  and 
certification  lot  number  or  FDA 
acceptance  number  (the  number 
assigned  to  FDA's  acceptance  of  the 
notice  claiming  certification).  This 
information  is  comparable  to  that 
currently  required  for  an  applic:ation  for 
certification  of  a  lake  under  §80. 21(j)(2). 
Although  §80.21(j)(2)  does  not  currently 
require  information  on  certified  batches 
of  lakes  that  are  blended  info  a  new 
batch  of  lake,  such  information  is 
important  for  dest;ribing  the 
composition  of  a  batch  of  lake  and 
refiects  a  practice  thai  is  common  in  the 
industry.  Such  informalion  is  roulineiv 
included  in  current  requests  for 
certification  of  lakes  under  §80.21. 

In  evaluating  requests  it  h.is  rHceivi-d 
for  certification  of  batches  of  l.iki's,  \ho 
agency  has  noted  th.nt.  although  the 
regulations  for  lakes  in  part  82  spw.ily 
precipifants  and  siil)strata  as  distinct 
functional  entities,  the  functions  of 
ingredients  that  are  added  to  the  lake 
preparation  for  these  purposes  may 
overlap.  Also,  in  some  instances,  at  id  is 
added  to  make  a  component  water- 
soluble  so  that  it  (an  function  as  a 
pret:ipitant  in  the  Inking  pnK;ess  Under 
proposed  §  80.33(i)(l).  the  required 
information  on  in^^edients  of  the  lake  in 
the  notice  claiming  certification  would 
encompass  all  ingredients  that  are  either 
identified  in  «»^  74.5()(a).  74  l().')0(a).  or 
74.2050(a)  as  components  ot  lakes,  or 
are  added  to  form  these  components  ot 
lakes  in  situ.  This  information,  together 
with  the  name  of  the  lake,  would 
provide  the  agent:\  with  the  necessary 
information  on  the  components  of  the 
lake  and  the  ingredients  used  to  iorin 
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these  components  in  the  preparation  of 
the  lake. 

Proposed  §80.33(i)(l)  would  also 
require  statements  affirming  that  the 
batch  meets  the  requirements  of  21  CFR 
parts  74  and  80;  that  the  records 
required  by  §  80.39,  including  a 
representative  sample  of  the  batch,  are 
.  available  for  inspection  by  FDA;  and 
that  the  firm  submitting  the  notice  is  the 
manufacturer  of  the  batch.  These 
proposed  affirmations  are  necessary  to 
ens\ire  that  the  batch  of  lake  meets  all 
the  requirements  of  proposed  §  80.31(b) 
and,  therefore,  that  the  batch  is  safe  for 
use  in  foods,  drugs,  or  cosmetics. 

As  discussed  in  section  VI.B.l.  of  this 
document,  the  agency  is  proposing  to 
provide  for  the  certification  of  batches 
of  lakes  based  on  its  review  of  the 
critical  {actors  in  lake  manufacture  and 
on  the  manufactiu«r's  representations 
that  the  remaining  requirements  have 
been  met.  Under  this  proposed 
procedure,  the  agency  would  not 
routinely  verify  compUance  with  every 
requirement  for  the  preparation  and 
repacking  of  lakes  in  put  74;  therefore, 
affirmations  of  compliance  with  these 
requirements  firom  the  manufacturer  of 
each  batch  are  necessary  as  a  condition 
of  certification. 

c  Requirements  for  repacks  of 
certified  lakes.  Proposed  §  80.33(iH2) 
would  prescribe  the  format  and  content 
of  a  notice  claiming  certification  for  a 
repack  of  a  previously  certified  batch  of 
lake.  The  notice  would  be  required  to 
contain  the  name  of  the  lake,  as 
prescribed  in  proposed  §§  74.50, 
74.1050,  or  74.2050,  and  the  following 
information  for  the  original  certified 
batch  of  lake  that  was  repacked:  FDA 
acceptance  number  for  the 
manufacturer's  notice  claiming 
certification  (or  the  certification  lot 
number,  if  the  batch  was  certified  under 
the  old  procedure);  total  color  content  of 
the  batch;  color  content  for  each  straight 
color  in  the  batch;  and  the 
manufacturer's  name  and  place  of 
business.  Proposed  §  80.33(i)(2)  would 
also  require  the  following  information 
about  the  repacked  batch  of  lake:  The 
batch  number,  weight  of  batch,  total 
color  content,  and  the  color  content  of 
each  straight  color  in  the  batch,  as  well 
as  conditions  of  storage  pending 
certification  and  proposed  uses.  This 
information  is  comparable  to  that 
currently  required  for  an  application  for 
certification  of  a  repack  under 
§80.21(j)(3). 

Proposed  §  80.33(i)(2)  would  also 
require  statements  affirming  that  the 
batch  meets  the  requirements  of  21  CFR 
parts  74  and  80;  that  the  records 
required  by  §  80.39,  including  a 
representative  sample  of  the  batch,  are 


available  for  inspection  by  FDA;  and 
that  the  firm  submitting  the  notice  is  the 
repacker  of  the  batch. 

d.  /Agency  action  on  the  notice.  Under 
proposed  §  80.33(j),  the  agency  would 
furnish  a  response  to  each  notifier 
within  5  working  days  of  receipt  of  the 
notice.  The  agency  would  review  the 
notice  and.  if  the  information  in  the 
notice  was  complete  and  appeared  to 
comply  with  the  requirements  of  parts 
74  and  80,  would  issue  an  acceptance  of 
the  notice.  Upon  issuance  of  the 
acceptance,  the  batch  would  be  a 
certified  batch.  To  facilitate 
identification  of  the  batch,  the 
acceptance  document  would  be 
assigned  a  number. 

If  the  information  in  the  notice 
claiming  certification  was  incomplete  or 
did  not  appear  to  comply  with  the 
requirements  of  parts  74  and  80,  the 
agency  would  issue  a  rejection  of  the 
notice.  Proposed  §  80.33(j)(2)  would 
state  that  a  batch  of  lake  covered  by  a 
rejected  notice  has  not  complied  with 
the  requirements  of  §  80.31(b)  and  is  not 
a  certified  batch.  The  proposed 
procedure  would  not  provide  for 
interim  responses  by  the  agency  or  for 
amendment  of  a  notice  by  the  submitter. 
The  agency  recognizes  that  a  rejection  of 
a  notice  may  result  from  an  oversight  on 
the  part  of  the  submitter,  such  as  the 
inadvertent  omission  of  required 
information.  If  the  deficiency  in  the 
notice  was  such  that  it  could  be 
corrected,  the  firm  could  submit  a  new 
notice  that  contained  all  the  required 
information  or  otherwise  corrected  the 
deficiency.  However,  the  resubmission 
would  be  considered  a  new  notice.  In 
addition,  under  proposed  §  80.31(c),  the 
notifier  would  also  have  the  option  to 
request  a  hearing  on  the  rejection. 

4.  Recordkeeping  Requirements 

The  current  recordkeeping 
requirements  for  certified  color 
additives  are  found  in  §  80.39  Records 
of  distribution.  This  section  requires 
that  the  person  to  whom  a  certificate  is 
issued  keep  complete  records  showing 
the  disposal  of  all  the  color  additive 
from  the  batch  covered  by  such 
certificate.  The  section  also  specifies  the 
length  of  time  the  records  must  be  kepi 
(2  years  after  disposal  of  the  batch)  and 
permits  FDA  access  to  the  facility  to 
check  the  accuracy  of  these  records.  It 
also  specifies  that  these  records  must  be 
kept  separately  from  all  other  records. 
The  agency  is  proposing  to  maintain 
these  recordkeeping  requirements  for 
certified  batches  of  lakes  by  modifying 
the  language  of  §  80.39  to  conform  to  the 
proposed  changes  in  the  certification 
procedure  for  lakes. 


The  agency  is  also  proposing  to 
require  in  §  80.39(b)  that  a  firrii 
submitting  a  notice  claiming 
certification  for  a  batch  of  lake  keep 
additional  records  that  confirm  the 
information  submitted  in  the  notice. 
Under  proposed  §  80.39(b)(1),  a 
manufacturer  or  repacker  of  a  batch  of 
lake  certified  under  §  80.31(b)  would  be 
required  to  retain  records  of  all 
documents  that  the  firm  relied  upon  to 
establish  the  certified  status  of  the  batch 
of  lake.  For  the  manufacturer  of  a  lake, 
such  documents  would  include  copies 
of  the  notice  submitted  to  FDA  claiming 
certification  for  the  batch  of  lake,  the 
FDA  acceptance  of  the  notice,  the 
certificate  for  each  batch  of  straight 
color  used  to  prepare  the  batch  of  lake, 
the  FDA  acceptance  (or,  for  batches 
certified  before  the  effective  date  of  this 
final  rule,  the  certificate)  for  each  batch 
of  lake  used  as  an  ingredient  in  the 
batch  of  lake,  and  the  manufacturer's 
specifications  for  the  substrata  used  to 
prepare  the  batch  of  lake.*  For  the 
repacker  of  a  lake,  such  documents 
would  include  copies  of  the  notice 
submitted  to  FDA  claiming  certification 
for  the  batch  of  lake,  and  the  FDA 
acceptance  of  the  notice. 

These  records  would  also  include 
complete  reports  of  any  chemical 
analyses  performed  on  the  batch  or  its 
components,  including  records  of 
analyses  that  show  the  total  color 
content  of  the  batch  as  a  percentage  and, 
if  the  batch  contains  more  than  one 
straight  color,  the  color  content  of  each 
straight-color  component  of  the  batch  of 
lake.  As  noted  above  in  section  VI.B.3.b. 
of  this  document,  an  accurate  .statement 
of  total  color  content  is  essential  for 
identification  and  proper  use  of  a  lake. 
Complete  records  of  the  analyses  would 
include  a  method  description  in 
sufficient  detail  to  allow  the  analysis  to 
be  repeated,  the  experimental  data,  the 
final  results  and  a  clear  description  or 
calculations  that  show  how  the  final 
results  were  obtained  from  the 
experimental  data.  The  agency 
tentatively  concludes  that  complete 
records  of  the  analyses  for  total  color  in 
a  batch  of  lake  are  necessary  to  allow 
the  agency  to  verify  the  accuracy  of  the 
identity  of  the  lake. 

For  new  batches  of  lakes,  proposed 
§  80.39  would  require  that,  for  each 
batch  of  lake  that  contains  a  barium  salt, 
as  permitted  under  §§  74.1050  and 
74.2050,  the  manufacturer  maintain 
complete  records  of  the  analyses  that 
show  that  the  batch  of  lake  conforms  to 
the  specification  for  soluble  barium. 
Barium  is  a  heavy  metal  whose  safety  in 
lakes  is  based  on  its  insolubility  (see 
section  V.A.2.C.  of  this  document).  In 
lakes  containing  barium  salts,  soluble 


barium  is  either  deliberately  introduced 
as  a  precipitant,  or  could  form  under  the 
conditions  of  laking.  Therefore,  the 
agency  tentatively  concludes  that 
analysis  of  the  batch  for  soluble  barium 
is  necessary  to  ensure  the  safety  of  lakes 
that  contain  barium  salts. 

For  new  batches  of  lakes,  the  agency 
is  proposing  that  the  records  for  the 
batch  would  also  include  the 
manufacturer's  specifications  for 
substratum  and  precipitant  ingredients 
used  in  the  lake,  as  well  as  a  copy  of  the 
certificate  for  each  batch  of  straight 
color  used  to  prepare  the  lake  and  a 
copy  of  the  acceptance  of  the  notice 
claiming  certification  (or  the  certificate, 
during  the  transition  between  the  old 
and  new  procedures)  for  each  batch  of 
lake  that  was  used  as  an  ingredient  in 
the  lake.  These  additional  records 
would  allow  the  agency  to  verify  the 
information  and  the  affirmations  about 
the  identity  and  composition  of  the  lake 
in  the  notice  claiming  certification. 

Under  proposed  §  80.39(b)(2),  the 
manufacturer  or  repacker  of  a  batch  of 
lake  certified  under  proposed  §  80.31(b) 
would  be  required  to  retain  an  8-ounce 
sample  of  the  batch.  The  requirements 
for  taking,  storing,  and  labeling  this 
sample  are  provided  in  proposed 
§  80.22(b).  The  requirements  are  similar 
to  those  in  existing  §  80.22  for  samples 
to  accompany  a  request  for  certification. 
However,  proposed  §  80.22(b)  also 
specifies  when  the  sample  is  to  be 
taken;  storage  conditions  for  the  sample; 
and  additional  labeling  to  show  the  total 
color,  the  date  the  sample  was  taken, 
and  (following  FDA  acceptance  of  the 
notice  claiming  certification)  the  FDA. 
acceptance  number. 

The  agency  is  proposing  that  the 
timeframes  and  conditions  for  agency 
access  to  these  additional  records, 
including  the  sample  of  the  batch 
retained  by  the  firm,  be  the  same  as 
currently  specified  in  §  80.39  for  records 
of  distribution  for  certified  color 
additives. 

5.  Treatment  of  Batches  of  Lakes 
.  Pending  Certification  and  After 
Certification 

Current  §  80.37     Treatment  of  batch 
pending  certification  and  §80.38 
Treatment  of  batch  after  certification 
contain  requirements  to  ensure  that  the 
composition  of  a  batch  of  color  additive 
subject  to  certification  does  not  change 
from  the  composition  of  the 
representative  sample  of  the  batch  that 
was  submitted  to  the  agency  and  that 
formed  the  basis  for  the  agency's 
issuance  of  the  certificate  for  the  batch; 
that  the  batch  remains  under  control  of 
the  person  requesting  certification  until 
it  has  been  certified;  and  that  the  batch 


is  clearly  identified  as  the  batch  for 
which  certification  was  requested  or 
obtained.  The  proposed  revision  of 
these  sections  would  maintain  these 
requirements  or  comparable 
requirements  for  batches  of  lakes  to  be 
certified  under  §  80.31(b). 

a.  Treatment  of  batches  of  lakes 
pending  certification.  Section  80.37 
specifies  the  storage  and  labeling 
requirements  for  a  batch  of  color 
additive  pending  certification.  The 
requirements  of  this  section  are 
triggered  by  the  act  of  taking  a 
representative  sample  from  the  batch  of 
color  additive  for  submission  to  FDA 
with  the  request  for  certification,  and 
they  continue  until  the  requested 
certificate  has  been  issued.  The  agency 
is  proposing  to  amend  §  80.37  to 
continue  the  requirements  and 
conditions  of  this  .section  for  lakes 
subject  to  certification  under  proposed 
§  80.31(b).  Specifically,  the  agency  is 
proposing  to  amend  the  description  of 
the  sample  in  §  80.37  to  include  a 
sample  taken  and  held  as  a  record  by 
the  manufacturer  or  repacker  of  a  batch 
of  lake  certifiable  under  proposed 
§  80.31(b).  The  agency  is  also  proposing 
to  amend  §  80.37(b)  to  specify  that  the 
batch  must  be  held  under  the  control  of 
the  person  requesting  or  claiming 
certification  until  certified.  Finally,  the 
agency  is  proposing  to  amend  §  80.37(c) 
to  specify  that  the  batch  must  be  marked 
in  a  manner  such  that  there  can  be  no 
question  that  the  batch  may  not  be  used 
until  the  issuance  of  the  certificate  for 
the  batch  or,  for  lakes,  the  issuance  of 
FDA's  acceptance  of  the  required  notice 
claiming  certification. 

b.  Treatment  of  batches  after 
certification.  Section  80.38  specifies  the 
storage,  labeling  and  use  requirements, 
and  limitations  that  apply  to  a  batch  of 
color  additive  after  certification.  The 
agency  is  proposing  to  amend  §  80.38  to 
continue  the  requirements  and 
conditions  of  this  section  for  lakes 
under  the  proposed  certification 
procedures  in  §  80.31(b).  Spe<;ifically. 
the  agency  is  proposing  to  amend 
§80.38  to  divide  it  into  two  subsections: 
(a)  Labeling  and  (b)  Storage.  The  agency 
is  also  proposing  to  establish  two 
subparagraphs  under  §  80.38(a)  to 
describe  the  labeling  requirements  for 
batches  of  color  additives  certified 
under  §  80.31(a)  and  §  80.31(b). 
respectively.  In  both  cases,  the  trigger 
for  labeling  would  be  notification  from 
FDA  that  the  batch  is  a  certified  batch. 
However,  a  batch  certified  under 
proposed  §  80.31(b)  would  be  identified 
by  labeling  it  with  the  FDA  acceptance 
number,  rather  than  with  the  certified 
lot  number.  The  agency  is  also 
proposing  to  amend  §  80.38(b)  to  clarify 


that  the  person  responsible  for  the 
storage  and  use  of  the  batch  after 
certification  is  the  person  requesting  or 
claiming  certifir^ition. 

6.  Color  Additive  Mixtures 

Current  §80.35  refers  to  'straight 
colors"  in  describing  the  ingredients  in 
color  additive  mixtures  to  be  certified 
(§  80.35(a))  and  in  color  additive 
mixtures  exempt  from  certification 
(§  80.35(b)).  Currently,  the  term 
"straight  color"  is  defined  to  include 
lakes.  As  noted  in  section  IH.A.l.  of  this 
document,  the  agency  is  proposing  to 
amend  the  definition  of 'straight  color" 
to  exclude  lakes  and  to  define  a  new 
term  "listed  color"  that  would  include 
both  straight  colors  and  lakes. 
Therefore,  the  agency  is  proposing  a 
conforming  amendment  to  substitute  the 
term  "listed  color"  or  "listed  colors"  for 
the  term  "straight  color"  or  "straight 
colors"  in  §80.35. 

7.  Enforcement  Provisions 

a.  Limitations  of  certification.  Current 
§  80.32  specifies  conditions  under 
which  the  certificate  for  a  batch  of  color 
additive  expires.  The  agency  is 
proposing  to  adapt  the  provisions  of 
§80.32  to  the  proposed  new  procedure 
for  certification  of  lakes. 

As  explained  in  section  VI.B.l.  of  this 
document,  under  the  proposed  new 
certification  procedure  for  lakes,  the 
agency  would  not  issue  a  certificate  for 
a  batch  of  lake.  Instead,  the  certification 
of  a  batch  of  lake  would  rely  on  the 
certification  of  the  straight  colors  used 
in  the  batch  of  lake,  on  the  affirmations 
in  the  notice  claiming  certification,  and 
on  agency  acceptance  of  the  notice.  The 
certification  of  a  repacked  batch  of  lake 
would  rely  on  the  certification  of  the 
original  batch  of  lake  rather  than 
directly  on  the  certification  of  the 
straightcolor  components  of  the  lake. 
The  agency  is  proposing  to  amend 
§80.32  to  clarify  that  the  certipKation  of 
a  batch  of  lake  is  inextricablv  linked  to 
the  certificates  for  the  straight  (oiors 
used  to  prepare  the  lake.  As  proposed, 
the  expiration  of  the  certificate  for  a 
batch  of  straight  color  would  result  in 
the  expiration  of  the  agency's 
acceptance  of  all  notiies  claiming 
certification  of  batches  of  lakes  made 
from  that  batch  of  straight  color, 
including  any  repacks  of  such  bat<.hfs 

The  agen(.y  is  proposing  to  rhan^c  the 
title  of  §  80.32  from  "Limitutions  of 
Certificates"  to  "Limitation.s  of 
Certification"  to  expand  the  application 
of  §80.32  to  the  proposed  cerlifii  ation 
procedure  for  lakes,  which  would  not 
result  in  the  issuance  of  a  certificate  hv 
the  agency. 
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Current  $  80.32(a)  provides  that  a 
certificate  that  is  obtained  through  fraud 
or  misrepresentation  of  a  material  fact 
shall  not  be  effiactive,  and  that  any  color 
additive  from  the  batch  covered  by  the 
fraudulently  obtained  certificate  shall  be 
considered  to  be  from  an  uncertified 
batch.  Proposed  §  80.32(a)  would 
continue  the  applicabihty  of  this 
provision  to  batches  of  lakes  certified 
under  the  proposed  new  procediu^  by 
replacing  the  tenn  "certificate"  with  the 
phrase  "certificate  or  accepttmce  of  a 
notice  claiming  certification".  Proposed 
§  80.32(a)  would  also  clarify  that  any 
lake  prepared  witii  the  color  additive 
covered  by  the  fraudulenUy  obtained 
certificate  or  acceptance  would  lose  its 
certification. 

Current  §  80.32(b)  provide*;  that  if. 
between  the  time  a  representative 
sample  is  taken  from  a  batch  of  color 
additive  and  the  time  a  certificate  for 
the  batch  is  received  by  the  person  to 
whom  it  is  issued,  the  color  additive 
becomes  changed  in  composition,  the 
certificate  shall  not  be  effective,  and  the 
changed  color  additive  shall  be 
considered  to  be  from  an  uncertified  - 
batch.  Proposed  §  80.32(b)  would 
continue  the  applicability  of  this 
provision  to  batches  of  lakes  certified 
under  the  proposed  new  procedure  by 
amending  the  description  of  the  sample 
to  include  a  sample  retained  by  a  firm 
claiming  certification  for  a  batch  of  lake 
and  by  replacing  the  word  "a 
certificate"  by  "a  certificate  or  an 
acceptance  of  a  notice  claiming 
certification."  The  agency  is  also 
proposing  to  amend  §  80.32(b)  to  state 
that  if  a  certificate  or  acceptance  of  a 
notice  claiming  certification  for  a  batch 
of  color  additive  ceases  to  be  effective, 
then  any  batch  of  lake  prepared  with 
such  color  additive  is  also  an 
uncertified  batch. 

Current  §  80.32(c)  provides  that  if,  at 
any  time  after  a  certificate  is  received  by 
the  person  to  whom  it  is  issued,  any 
color  additive  from  the  batch  covered  by 
the  certificate  becomes  changed  in 
composition,  die  certificate  expires. 
Proposed  §  80.32(c)  would  continue  the 
applicability  of  this  provision  to  batches 
of  lakes  certified  under  the  proposed 
new  procedure  by  replacing  the  term  "a 
certificate"  with  the  phrase  "a 
certificate  or  an  acceptance  of  a  notice 
claiming  certification."  The  agency  is 
also  proposing  to  amend  the  second 
sentence  in  §  80.32(c)  to  indicate  clearly 
that  the  expiration  of  a  certificate  or  an 
acceptance  of  a  notice  claiming 
certification  of  a  batch  of  color  additive 
would  cause  any  lake  prepared  with 
such  color  additive  to  be  an  uncertified 
batch. 


To  allow  certain  specified  uses  of  the 
color  additive,  current  §  80.32(c) 
provides  three  exceptions  to  the 
expiration  of  the  certificate  when  a 
change  in  composition  occurs.  A  change 
in  composition  does  not  cause  the 
certificate  to  expire  if  the  change  in 
composition  resulted  solely  from  use  of 
the  color  additive:  (1)  For  coloring  a 
food,  drug,  or  cosmetic;  (2)  for  the 
purpose  of  certifying  a  batch  of  a 
mixture  in  which  the  color  additive  was 
used  as  an  ingredient;  or  (3)  for  use  in 
preparing  a  batch  of  a  mixture  for  which 
exemption  from  certification  has  been 
authorized.  Proposed  §  80.32(c)  would 
add  another  exception  to  provide  that  a 
change  in  composition  would  not  cause 
the  certification  of  a  color  additive  to 
expire  if  the  change  in  composition 
resulted  solely  from  use  of  the  color 
additive  as  a  component  or  ingredient  in 
a  batch  of  lake  for  which  certification 
was  claimed  under  §  80.31(b)  of  this 
chapter.  This  provision  would  allow  the 
use  of  certified  batches  of  straight  color 
to  prepare  a  lake,  or  the  use  of  a  portion 
of  a  certified  batch  of  lake  as  an 
ingredient  in  another  certified  batch  of 
lake. 

As  amended,  §  80.32(c)  would  permit 
any  changes  in  the  straight-color 
components  of  a  lake  that  would 
normally  occur  during  lake  manufacture 
under  conditions  consistent  with 
CGMP.  For  example,  if  the  straight  color 
was  a  sodium  salt  (e.g.  D&C  Yellow  No. 
10),  and  the  lake  was  prepared  with 
aluminum  cation,  this  provision  would 
allow  for  the  change  in  the  cation 
associated  with  the  straight  color  from 
sodium  to  aluminum.  However,  this 
provision  could  not  be  used  to  justify  a 
claim  for  certification  of  a  batch  of  lake 
containing  a  straight  color  that  had 
degraded  during  preparation  of  the  lake. 
Such  a  batch  of  lake  would  not  meet  the 
requirement  in  part  74  that  lakes  be  free 
from  impurities  other  than  those  named 
in  the  specifications,  to  the  extent  that 
such  impurities  may  be  avoided  by 
CGMP.  Therefore,  the  batch  would  not 
comply  with  the  conditions  of  §  80.31(b) 
and  could  not  be  a  certified  batch. 

Current  §  80.32(d)  provides  that  a 
certificate  expires  if  the  package  in 
which  the  color  additive  was  closed  for 
shipment  or  delivery  is  opened.  Current 
§  80.32(d)(1)  tiirough  (d)(5)  specify  five 
exceptions  to  the  expiration  of  the 
certificate.  These  exceptions  allow  a 
package  of  certified  color  additive  to  be 
opened  and  the  color  additive  used  (1) 
in  coloring  a  food,  drug,  or  cosmetic 
(subject  to  certain  restrictions);  (2)  for 
the  purpose  of  certifying  a  batch  made 
by  repacking  the  color  additive;  (3)  for 
the  purpose  of  certifying  a  batch  of  a 
mixture  in  which  the  color  additive  is 


used  as  an  ingredient;  (4)  for  the 
purpose  of  preparing  a  batch  of  a 
mixture  for  which  exemption  from 
certification  has  been  authorized;  and 
(5)  when  the  package  is  reopened  solely 
for  repackaging  by  the  person  to  whom 
the  certificate  was  issued.  Proposed 
§  80.32(d)  would  continue  the 
applicability  of  these  provisions  to 
certified  batches  of  lakes  or  certified 
repacks  of  such  batches  by  replacing  the 
term  "a  certificate"  by  the  phrase  "a 
certificate  or  an  acceptance  of  a  notice 
claiming  certification." 

Current  §§  80.32(e),  (f).  and  (g) 
describe  additional  conditions  under 
which  a  certificate  ceases  to  be  effective 
with  respect  to  a  package  of  color 
additive  and  under  which  the  color 
additive  is  therefore  considered  to  be 
from  an  imcertified  batch.  Proposed 
§  80.32(e),  (f),  and  (g)  would  continue 
the  applicability  of  these  provisions  to 
batches  of  lakes  certified  imder  the 
proposed  new  procedure  by  replacing 
the  term  "a  certificate"  by  the  phrase  "a 
certificate  or  an  acceptance  of  a  notice 
claiming  certification." 

Current  §  80.32(h)  describes  the 
consequences  of  revocation  or 
amendment  of  the  listing  or 
specifications  for  a  color  additive. 
Section  80.32(h)  states  that  on  the  date 
specified  in  the  order  effecting  the 
revocation  or  amendment,  all 
certificates  for  existing  batches  and 
portions  of  batches  of  the  color  additive 
issued  under  the  revoked  or  amended 
regulations  cease  to  be  effective,  and 
any  such  lots  of  the  color  additive  are 
regarded  as  imcertified  after  the  date 
specified  imless  a  new  certificate  can  be 
and  is  obtained  in  conformity  with  the 
new  regulation.  Proposed  §  80.32(h) 
would  continue  the  applicability  of  this 
provision  to  batches  of  lakes  certified 
under  the  proposed  new  procedure  by 
replacing  the  term  "a  certificate"  by  the 
phrase  "a  certificate  or  an  acceptance  of 
a  notice  claiming  certification." 
Proposed  §  80.32(h)  would  also  provide 
that  any  batch  of  l^e  prepared  from  a 
batch  or  portion  of  a  batch  of  color 
additive  that  was  certified  under  the 
revoked  or  amended  regulations  is  also 
regarded  as  imcertified  unless  a  new 
certificate  is  obtained. 

b.  Authority  to  refuse  certification. 
Certification  requirements  are  enforced 
through  the  provisions  of  §  80.34 
Authority  to  refiise  certification  service. 
This  section  currently  provides  four 
conditions  for  refusing  certification 
service  to  a  firm  requesting  certification. 
Paragraph  80.34(a)(1)  authorizes  the 
agency  to  deny  certification  service  to  a 
ffrm  that  has  "obtained  or  attempted  to 
obtain  a  certificate  through  fraud  or 
misrepresentation  of  a  material  fact." 


The  remaining  three  paragraphs 
(§80.34(a)(2),  (a)(3).  and  (a)(4)) 
authorize  the  agency  to  deny 
certification  service  to  a  firm  that 
violates  the  recordkeeping  requirements 
of  §80.39  by  falsifying  the  required 
records;  failing  to  keep  the  records  or  to 
make  them  available  to  the  agency;  or  by 
refusing  to  permit  duly  authorized  FDA 
employees  full  access  to  inspect  the 
manufacturing  facilities,  processes  and 
formulae  involved  in  the  manufacture  of 
color  additives  and  of  intermediates 
from  which  such  color  additives  are 
derived.  Proposed  §  80.34  would 
continue  the  application  of  these 
provisions  to  firms  certifying  batches  of 
lakes  under  the  proposed  new 
procedure  by  ainending  §  80.34  to 
replace  the  phrase  "a  certificate"  with 
the  phrase  "a  certificate  or  acceptance  of 
a  notice  claiming  certification." 
Proposed  §  80.34(a)(4)  would  also 
authorize  FDA  to  examine  processes 
and  formulae  for  substrata,  as 
substances  from  which  color  additives 
are  derived. 

C.  Amendments  to  Other  Regulations 

1.  Listings  in  Part  74 

a.  Listings  for  FD8<:  Red  No.  40  lakes. 
Except  for  FD&C  Red  No.  40,  all  the  > 
straight  colors  used  in  lakes  were 
provisionally  listed  in  1960.  FD&C  Red 
No.  40  was  never  provisionally  listed 
and,  when  FD&C  Red  No.  40  was  listed 
(permanently)  in  1971  (food  and  drugs: 
36  FR  23552,  December  10, 1971)  and 
1975  (cosmetics:  39  FR  28278,  August  6, 
1974,  and  39  FR  44198,  December  23, 
1974),  the  lakes  of  FD&C  Red  No.  40 
were  included,  for  convenience,  in 

§§  74.340,  74.1340,  and  74.2340.  These 
permanent  listings  for  FD&C  Red  No.  40 
lakes  cross-reference  the  specifications 
and  labeling  requirements  in  the 
provisional  listings  for  lakes.  For 
consistency,  the  agency  is  proposing  to 
move  the  current  listings  of  lakes  of 
FD&C  Red  No.  40  in  §§  74.340,  74.1340, 
and  74.2340  to  §§  74.50,  74.1050,  and 
74.2050,  respectively,  to  conform  the 
permanent  listing  of  the  lakes  of  FD&C 
Red  No.  40  to  the  permanent  listings  for 
other  lakes. 

b.  Reference  to  lakes  in  listings  for 
straight  colors.  The  proposed  permanent 
listings  for  lakes  (§§  74.50,  74.1050,  and 
74.2050)  would  specify  the  straight 
colors  that  are  permitted  as  components 
of  a  lake.  The  agency  tentatively 
concludes  that  the  regulations  for  the 
straight  colors  should  specify  that  lakes 
made  with  the  straight. color  must 
conform  to  the  requirements  for  lakes 
(§§  74.50,  75.1050.  or  74.2050,  as 
appropriate).  Therefore,  the  agency  is 
proposing  to  amend  the  listings  in  part 


74,  subpart  A.  for  the  straight  colors 
used  to  prepare  lakes  for  food  use  to 
specify  that  "lakes  made  with  (name  of 
straight  color)  shall  conform  to  the 
requirements  of  §  74.50";  to  amend  the 
listings  in  part  74.  subpart  B.  for  the 
straight  colors  used  to  prepare  lakes  for 
drug  use  to  specify  that  "lakes  made 
with  (name  of  straight  color)  shall 
conform  to  the  requirements  of 
§  74.1050";  and  to  amend  the  listings  in 
part  74.  subpart  C,  for  the  straight  colors 
used  to  prepare  lakes  for  cosmetic  u.se 
to  specify  that  "lakes  made  with  (name 
of  straight  color)  shall  conform  to  the 
requirements  of  §  74.2050." 

c.  Listings  for  eye-area  use  of  lakes.  In 
1994.  the  agency  permanently  listed  the 
aluminum  Takes  on  alumina  of  the 
straight  colors  FD&C  Blue  No.  1  and 
FD&C  Red  No.  40  (February  16.  1994.  59 
FR  7635)  and  FD&C  Yellow  No.  5 
(November  29.  1994.  59  FR  60893),  for 
use  in  drugs  and  cosmetics  intended  for 
use  in  the  area  of  the  eye.  Because  §81.1 
specifically  precludes  use  of 
provisionally  listed  lakes  in  eye-area 
products,  these  lakes  were  included  in 
the  permanent  listings  of  the  straight 
color.  The  agency  tentatively  concludes 
that  it  is  appropriate  to  include  the  eye- 
area  uses  of  lakes  with  the  other 
permanently  listed  uses  of  lakes  and  is 
therefore  proposing  to  move  these  eye- 
area  uses  from  the  permanent  listings 
for  the  straight  colors  to  §§  74.1050  and 
74.2050. 

2.  Color  Additive  labeling 

Currently,  provisionally  listed  lakes 
are  subject  to  the  general  labeling 
requirements  for  color  additives  in 
§  70.25.  FDA  is  proposing  to  continue 
the  applicability  of  these  requirements 
to  permanently  listed  lakes  by  including 
a  provision  in  proposed  §§  74.50, 
74.1050.  and  74.2050  to  prescribe  that 
the  label  of  a  lake  conform  to  the 
requirements  of  §  70.25. 

To  reflect  the  proposed  deletion  of  the 
provisional  listings  for  color  additives, 
the  agency  is  also  proposing  to  amend 
§  70.25(a)  by  removing  the  reference  to 
part  81.  As  a  result  of  the  proposed 
change  in  the  definition  of  "straight 
color"  and  the  proposed  new  definition 
of  "listed  color."  the  agency  is 
proposing  to  maintain  the  general 
labeling  requirements  for  color  additives 
by  amending  §  70.25(a)(1)  and  (a)(3)  to 
replace  the  term  "straight  color"  with 
the  term  "listed  color."  As  amended. 
§  70.25(a)(1)  would  require  the  label  of 
a  package  of  lake  to  include  the  name 
of  the  lake,  as  prescribed  in  part  74 
(§§  74.50,  74.1050.  or  74.2050). 

As  a  result  of  the  proposed  new 
certification  procedure  for  batches  of 
lakes,  the  agency  is  also  proposing  to 


amend  §  70.25(a)(3).  which  requires  that 
the  label  of  certified  colors  that  are 
subject  to  a  tolerance  (quantitative 
limitation  on  use)  bear  directions  (o 
prevent  products  to  which  the  color 
may  be  added  from  exceeding  tho 
tolerance.  As  amended.  §  70.25(a)(3) 
would  provide  that,  where  regulations 
impose  a  tolerance  for  a  general  or 
specific  use  of  a  straight  color,  the 
amount  of  a  .straight  color  present  in  a 
lake  would  be  included  in  the  total 
amount  of  the  straight  color. 

In  addition,  the  agency  is  proposing  to 
amend  §  70.25(d)  Special  lahfling  for 
color  additives  not  exempt  from 
certification  to  establish  separate 
labeling  requirements  for  color  additives 
subject  to  the  certification  pro«;edures  of 
§  80.31(a)  and  lakes  siibje<;t  to  the 
certification  procedures  of  §80. 31(b). 
Proposed  §  70.25(d)(1)  would  apply  to 
color  additives  subject  to  certification 
under  §  80.31(a)  and  would  ini:orporate 
the  provisions  of  current  §  70.25(d). 
Proposed  §  70.25(d)(2)  would  pres<.ribe 
special  labeling  requirements  for  lakes 
subject  to  certification  procedures  under 
§  80.31(b).  The  proposed  paragraph 
would  require  that  the  labeling  for  such 
lakes  include  the  total  color  content  of 
the  lake,  the  amount  of  color 
contributed  by  each  .straight-color 
component  of  the  lake,  and  FDA's 
acceptance  number  for  the  notice 
claiming  certification  of  the  batch.  The 
information  on  the  total  color  content 
and  content  of  each  straight  color  in  the 
lake  would  enable  the  user  of  the  lake 
to  comply  with  any  quantitative 
limitations  on  the  use  of  the  straight- 
color  component  of  a  lake.  This 
information  would  also  assist  the  user 
in  the  formulation  of  products  using  the 
lake.  The  inclusion  of  the  FDA 
acceptance  number  for  the  notice 
claiming  certification  for  the  batch 
would  facilitate  agency  verifitiation  of 
the  records  and  other  information  for 
the  batch. 

3.  Product  Labeling 

a.  Food  ingredient  labeling  i. 
Statutory  authnrity  Currently,  lakes  are 
provisionally  listed  colors  subject  to 
certification.  Therefore,  under  section 
403(i)  of  the  act  (21  U.S.C.  34,3).  as 
amended  by  the  Nutrition  Lalx;ling  and 
Education  Act  of  1990  (Pub.  L  ini-.T3,S) 
(the  NLEA),  lakes  must  be  listed  as 
ingredients  on  the  label  of  food  products 
that  contain  them.  Before  the  NI.EA  was 
enacted,  the  act  provid«'d  that  t  olor 
additives  added  to  food  need  not  be 
declared  individually  by  their  common 
or  usual  names  hut  could  br  designated 
by  the  collective  term  "colorinHs."  In 
1990.  the  NLEA  amended  section  40.3(i) 
of  the  act  to  exempt  from  ialwl 
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declaration  only  colors  not  required  to 
be  certified.  To  implement  amended 
section  403(i),  the  agency  revised  its 
labeling  regulations  in  §  101.22  by 
adding  new  paragraph  (k),  which 
became  effiective  on  May  8, 1993.  Under 
§  101.22(k)(l),  the  lake  of  a  color 
additive  subject  to  certification  must  be 
individually  identified  on  the  food 
label.  Because  all  lakes  for  food  use  are 
made  from  straight  colors  subject  to 
certification  and  are  themselves 
certified  color  additives,  the  presence  of 
a  lake  in  a  food  product  must  always  be 
individually  identified  on  the  label  of 
the  product  under  §  101.22(k)(l).  The 
agency  is  now  proposing  to  list  lakes 
permanently  as  color  additives  subject 
to  certification.  Therefore,  in  accordance 
with  section  403(i)  of  the  act  (21  U.S.C. 
343(i)),  the  agency  is  proposing  to  retain 
the  requirement  that  lakes  be  declared 
on  the  food  label  under  their  individual 
names  rather  than  as  "colorings." 

Section  721(b)(3)  of  the  act  121  U.S.C. 
379e(b)(3))  provides  that  regulations  for 
the  listing  of  a  color  additive  "shall,  to 
the  extent  deemed  necessary  *  *  *  to 
assure  the  safety  of  the  use  or  uses  for 
which  a  particular  color  additive  is 
listed,  prescribe  the  conditions  under 
which  such  additive  may  be  safely 
employed  for  such  use  or  uses 
(including,  but  not  limited  to  *  *  * 
directions  or  other  labeling  or  packaging 
requirements  for  such  additive)."  The 
straight  colors  FD&C  Yellow  No.  5  and 
FD&C  Yellow  No.  6  have  been  reported 
to  cause  hypersensitivity  in  some 
individuals.  Declaration  of  the  lakes  of 
FD*C  Yellow  No.  5  and  FD&C  Yellow 
No.  6  on  the  label  of  foods  that  contain 
them  will  provide  the  means  for 
consumers  who  are  sensitive  to  these 
color  additives  to  identify  the  foods  that 
contain  them  and  thereby  avoid 
sufiiaring  a  reaction.  Therefore,  the 
agency  tentatively  concludes  that  such  a 
label  declaration  requirement  is 
necessary. 

Label  declaration  of  the  straight  color 
FD&C  Yellow  No.  5  is  required  under 
§  74.705  for  all  foods  that  contain  this 
color  additive,  including  butter,  cheese, 
and  ice  cream  (foods  exempted  under 
section  403(k)  of  the  act  (21  U.S.C. 
343(k))  fit)m  the  requirement  to  declare 
the  presence  of  certified  color 
additives).  In  the  Federal  Register  of 
July  21, 1995  (60  FR  37611),  the  agency 
published  a  proposal  to  require 
declaration  of  FD&C  Yellow  No.  6  on 
the  labels  of  butter,  cheese,  and  ice 
cream  (hereinafter  referred  to  as  the  July 
1995  proposal).  Declaration  of  FD&C 
Yellow  No.  6  in  other  foods  is  already 
required  under  §  101.22(k)(l).  The 
agency  notes  that  both  its  original 
proposal  to  require  the  labeling  of  FD&C 


Yellow  No.  5  in  foods  and  ingested 
drugs  (42  FR  6835,  February  4, 1977) 
and  the  pending  proposal  to  require  the 
labeling  of  FD&C  Yellow  No.  6  in  butter, 
cheese,  and  ice  cream  refer  to  the  need 
for  label  declaration  of  the  presence  of 
the  color  additive  in  food  for  humans — 
whether  added  as  a  straight  color,  a 
mixture,  or  a  lake — to  enable  persons 
intolerant  to  the  color  additive  to 
minimize  exposure  to  it.  Therefore,  the 
agency  tentatively  concludes  that  the 
lakes  of  FD&C  Yellow  No.  5  and  FD&C 
Yellow  No.  6  should  be  subject  to  the 
same  label  declaration  requirements  for 
foods  as  the  straight  colors. 
Accordingly,  this  proposal  modifies  the 
July  1995  proposal  to  include  lakes. 

Proposed  §  74.50(e)(2)  would  require 
that  the  label  of  food  products  for 
human  use  that  contain  a  lake  declare 
the  presence  of  the  lake  in  accordance 
with  §  101.22(k)  of  this  chapter. 
Proposed  §  74.50(e)(3)  would  require 
that  the  labels  of  butter,  cheese,  and  ice 
cream  that  contain  a  lake  of  FD&C 
Yellow  No.  5  or  FD&C  Yellow  No.  6 
declare  such  lake  in  the  list  of 
ingredients. 

ii.  Format.  Currently,  §101.22(k)(l) 
provides  for  the  declaration  of  certified 
color  additives,  including  lakes,  in  the 
ingredient  listing  on  the  food  label  and 
cites  part  74  or  82  as  the  source  of  the 
name  of  such  color  additive.  In  this 
rulemaking,  the  agency  is  proposing  to 
list  lakes  permanently  in  part  74  and  to 
remove  parts  81  and  82.  Therefore,  the 
agency  is  proposing  to  remove  the 
reference  to  part  82  as  a  source  of  the 
name  for  a  certified  color  additive  for 
declaration  on  the  food  label. 

Section  101.22(k)(l)  states  that  it  is 
not  necessary  to  include  the  "FD&C" 
prefix  or  the  term  "No."  in  the 
declaration  of  a  color  additive  on  the 
food  label,  but  that  the  term  "Lake" 
must  be  included  in  the  declaration  of 
a  lake.  However,  the  example  given  in 
§101.22(k)(l)  ("Blue  1  Lake")  to 
illustrate  the  declaration  of  a  lake  does 
not  include  the  identity  of  the  . 
precipitant  cation,  although  the 
precipitant  cation  is  part  of  the  listed 
name  of  the  lake  under  current  §  82.51. 
In  addition,  in  this  rulemaking,  the 
agency  is  proposing  in  §  74.50  to 
include  the  substratum  as  well  as  the 
precipitant  cation  in  the  listed  name  of 
a  lake. 

The  agency  tentatively  concludes  that 
the  current  abbreviated  nomenclature 
(e.g..  Blue  1  Lake)  for  food  ingredient 
labeling  is  still  appropriate  and  that  the 
inclusion  of  the  identity  of  the 
precipitant  cation  and  substratum  in  the 
name  of  the  lake  on  the  food  label  is 
unnecessary  and  may  be  confusing  to 
consumers.  Inclusion  of  these 


components  of  lakes  as  part  of  the  name 
of  the  lake  in  the  ingredient  list  would 
greatly  lengthen  the  name  of  the  lake  on 
the  food  label  without  providing  any 
additional  information  about  the  color 
additive,  since  the  agency  is  proposing 
to  permit  only  the  aluminum  cation  and 
the  substratum  alumina  in  lakes  for  food 
use. 

As  discussed  in  section  IV.A.l.d.  of 
this  document,  the  agency  is  also 
proposing  in  new  §  74.50  to  allow  the 
use  of  more  than  one  straight  color  in 
a  lake.  Accordingly,  the  agency  is 
proposing  to  amend  §  101.22(k)(l)  to 
require  that  all  straight  colors  used  to 
prepare  a  lake  be  included  in  the  name 
of  the  lake.  Amended  §  101.22(k)(l) 
would  also  specify  that  it  is  not 
necessary  to  include  the  name  of  the 
precipitant  cation  or  the  substratum  in 
the  name  of  a  lake  when  listing  it  as  an 
ingredient  in  a  food  product.  Thus,  a 
lake  would  be  identified  on  a  food  label 
by  a  name  consisting  of  the  names  of  the 
straight  colors  (in  descending  order  of 
predominance)  present  in  the  lake 
(without  the  "FD&C"  designation  or  the 
term  "No.")  followed  by  the  word 
"Lake."  For  example,  a  lake  that 
contains  10  percent  FD&C  Yellow  No.  5, 
5  percent  FD&C  Blue  No.  1,  the 
aluminum  cation,  and  alumina 
substratum  would  be  declared  on  the 
food  label  as  "Yellow  5  and  Blue  1 
Lake." 

b.  Cosmetic  ingredient  labeling. 
Currently,  §  701.3  requires  that  the  label 
of  each  package  of  a  cosmetic  bear  a 
declaration  of  the  name  of  each 
ingredient  in  descending  order  of 
predominance.  Section  701.3(c)  also 
designates,  in  order  of  priority,  the 
sources  from  which  the  names  of 
cosmetic  ingredients  are  to  be  derived 
for  the  purpose  of  declaration  of 
ingredients.  Under  §  701.3(c)(1),  if  FDA 
has  established  a  name  for  the 
ingredient  in  §  701.30,  that  name  is 
used.  However,  §  701.3(c)(1)  does  not 
cite  the  color  additive  regulations  as  the 
preferred  source  for  names  of  color 
additives.  The  agency  is  proposing  to 
correct  this  oversight  by  amending 
§  701.3(c)  to  include  the  color  additive 
listings  in  parts  73  and  74  as  the 
preferred  source  of  names  for  the 
declaration  of  ingredients  on  the 
cosmetic  label. 

Currently,  under  §  701.3(c)(2)  (21  CFR 
701.3(c)(2)),  a  lake  is  declared  on  the 
cosmetic  label  by  the  name  under  which 
it  is  listed  in  the  CTFA  Cosmetic 
Ingredient  Dictionary,  2d  ed.  (1977). 
This  name  is  the  same  as  the  listed 
name  of  the  color  additive,  which, 
under  §§  82.51,  82.1051,  and  82.2051,  is 
formed  fi-om  the  name  of  the  straight 
color,  the  name  of  the  precipitant 


cation,  and  the  word  "lake."  As 
discussed  in  previous  sections  of  this 
document,  the  agency  is  proposing  in 
§  74.2050(c)  to  change  the  listed  name  of 
a  lake  to  include  the  name  of  the 
substrata  used  in  the  lake,  and  is  also 
proposing  to  allow  the  use  of  more  than 
one  straight  color  to  make  a  lake.  The 
agency  recognizes  that  these  proposed 
changes  would  result  in  a  long  listed 
name  for  a  lake.  As  with  food  labels,  the 
agency  is  concerned  that  the  additional 
information  that  such  a  name  on  a 
cosmetic  label  would  provide  to 
consumers  would  be  overshadowed  by 
consumer  confusion  about  the  identity 
and  composition  of  the  color  additive. 

Unlike  lakes  added  to  food  (which, 
under  the  proposed  regulation,  would 
be  permitted  to  contain  only  one  cation 
precipitant  (aluminum)  and  one 
substratum  (alumina)),  however,  lakes 
added  to  cosmetics  would  continue  to 
contain  a  range  of  possible  cation 
precipitants  and  substrata.  The  straight 
color  and  the  substrata  are  the  principal 
components  of  the  lake  by  weight, 
making  up  over  95  percent  of  the  total 
weight  of  the  lake.  Currently,  the  name 
of  a  l^e  provides  only  the  identity  of 
the  straight  color  and  the  precipitant. 
The  complete  name  of  a  lake  would 
provide  additional  information  to 
consumers  about  the  substrata  present 
in  lakes.  On  the  other  hand,  the  space 
available  for  ingredient  declaration  on  a 
cosmetic  label  is  limited,  and  under  the 
proposed  new  nomenclature  that  would 
be  required  by  §  74.2050,  the  name  of  a 
lake  would  occupy  a  significantly 
greater  amount  of  space  than  currently. 
Furthermore,  the  amount  of  space  on 
the  label  that  would  be  allocated  to 
declaring  the  presence  of  a  lake  would 
give  undue  prominence  to  the  lake  as  an 
ingredient  and  overshadow  the  other 
ingredients  of  the  cosmetic  product, 
although  lakes  are  not  necessarily  more 
important  to  the  consumer. 

Therefore,  the  agency  tentatively 
concludes  that  the  abbreviated 
nomenclature  permitted  for  declaring 
lakes  as  ingredients  on  the  food  label 
under  §  101.22(k)  should  be  permitted 
for  cosmetic  labels  as  well.  The  agency 
believes  that  the  abbreviated  name 
would  provide  consumers  with  more 
understandable  information  about  the 
identity  of  the  color  additive  because  it 
would  clearly  identify  the  ingredient  as 
a  color  additive  and  highlight  the  color 
component  of  the  lake,  which  is  its 
primary  characterizing  feature  from  the 
consumer's  point  of  view.  The  agency 
tentatively  finds  that  adopting  uniform 
nomenclature  for  color  additives, 
including  lakes,  on  food  and  cosmetic 
ingredient  labels  would  assist 
consumers  in  identifying  these 


ingredients  as  color  additives. 
Therefore,  the  agency  tentatively 
concludes  that  the  extension  of 
abbreviated  nomenclature  for  ingredient 
labeling  of  lakes  to  cosmetics  as  well  as 
foods  will  provide  maximum  benefit  to 
consumers. 

For  consistency,  the  agency  also 
tentatively  concludes  that  this 
abbreviated  nomenclature  for  cosmetic 
ingredient  labeling  should  apply  to  all 
certified  color  additives,  not  just  to 
lakes.  Currently,  straight  colors  are 
declared  on  the  cosmetic  label  by  the 
listed  name  of  the  straight  color  (e.g., 
FD&C  Blue  No.  2).  However,  as 
discussed  above,  under  §  101.22(k)  the 
agency  permits  the  use  of  abbreviated 
names  for  identifying  straight  colors  in 
the  ingredient  statement  on  the  food 
label.  The  agency  tentatively  concludes 
that  the  abbreviated  name  now  being 
used  on  the  food  label  (the  listed  name 
without  the  prefix  "FD&C"  or  "D&C," 
and  without  the  term  "No.")  would 
meet  the  purpose  of  ingredient 
declaration  on  the  cosmetic  label  to 
prevent  consumer  deception  and  to 
facilitate  value  comparisons  (38  FR 
28912,  October  17,  1973). 

However,  for  cosmetics,  the  prefix 
"Ext."  would  still  be  required  as  part  of 
the  abbreviated  name  to  uniquely 
identify  different  color  additives.  For 
example,  D&C  Yellow  No.  7  (21  CFR 
74.1707  and  74.2707)  and  Ext.  D&C 
Yellow  No.  7  (21  CFR  74.1707a  and 
74.2707a)  are  different  chemical 
compounds,  although  they  are  both 
listed  as  color  additives  for  use  in 
externally  applied  drug  and  cosmetic 
products.  Under  the  proposed 
abbreviated  nomenclature,  Ext.  D&C 
Yellow  No.  7  would  be  declared  as  Ext. 
Yellow  7,  whereas  D&C  Yellow  No.  7 
would  be  declared  as  Yellow  7. 

Adopting  this  abbreviated 
nomenclature  for  ingredient  declaration 
of  certified  colors  on  cosmetic  labels 
would  eliminate  the  current 
inconsistency  between  the 
nomenclature  used  to  identify  certified 
colors  on  food  labels  and  the 
nomenclature  used  on  cosmetic  labels, 
as  well  as  any  resulting  consumer 
confusion.  Therefore,  the  agency  is 
further  proposing  to  adopt  as  an  option, 
for  the  purpose  of  declaring  certified 
colors  as  ingredients  on  the  labels  of 
cosmetics,  the  same  abbreviated 
nomenclature  currently  permitted  under 
§  101.22(k)  for  declaring  certified  colors 
on  the  food  label,  except  that  the  "Ext." 
prefix  must  be  included  where  • 
applicable.  For  example,  the  color 
additive  D&C  Red  No.  28  could  be 
declared  on  the  cosmetic  label  as  "Red 
28,"  and  a  lake  containing  10  percent 
FD&C  Yellow  No.  5.  5  percent  D&C  Red 


No.  28,  the  precipitant  cations 
aluminum  and  calcium,  and  50  percent 
barium  sulfate  and  35  percent  rosin, 
could  be  de<;lared  on  the  cosmetic  label 
as  "Yellow  5  and  Red  28  I^ke.  "  The 
requirement  that  the  prefix  "Ext."  be 
included  on  cosmetic  labels  would  not 
create  an  inconsistency  with  the 
nomenclature  for  food  labels  because, 
by  definition,  "Ext."  color  additives  are 
for  external  use  and  cannot  be  u.sed  in 
foods. 

To  accomplish  the  changes  discussed 
above,  the  agency  is  proposing  to  amend 
§  701.3(c)  by  establishing  new 
paragraphs  (c)(l)(i)  and  (c)(l)(ii). 
Proposedparagraph  (c)(l)(ii)  would 
incorporate  the  existing  citation  to 
§  701.30  as  a  source  of  names.  Proposed 
paragraph  §  701.30(c)(l)(i)  would 
identify  the  color  additive  regulations  in 
parts  73  and  74  as  the  preferred  .sourf:e 
of  names  for  color  additives.  This 
proposed  paragraph  would  further  state 
that  for  color  additives  listed  in  part  74 
it  is  not  necessary  to  include  the  prefix 
"FD&C"  or  "D&C"  or  the  term  "No."  in 
the  ingredient  declaration,  but  that  the 
prefix  "Ext."  shall  be  included  in  the 
■  declaration.  For  lakes,  it  would  also  not 
be  necessary  to  include  the  identity  of 
precipitant  cations  or  substrata,  but  the 
term  "Lake"  would  have  to  be  included 
in  the  name. 

c.  Labeling  of  drug  products.  Under 
§§201.20  (a)  and  (b)  (21  CFR  201.20  (a) 
and  (b))  and  §  74.1705(c),  certain  over- 
the-counter  and  prescription  drug 
products  intended  for  human  use  must 
declare  the  presence  of  FD&C  Yellow 
No.  5  as  a  color  additive.  The 
regulations  specify  that  the  labeling  for 
these  drug  products  shall  bear  a 
statement  such  as  "Contains  FD&C 
Yellow  No.  5  (tartrazine)  as  a  color 
additive"  or  "Contains  color  additives 
including  FD&C  Yellow  No.  .5 
(tartrazine),"  and  prescribe  a  more 
detailed  warning  that  must  be  included 
in  the  "Precautions "  section  of  the 
labeling. 

Under  the  July  1995  proposal,  the 
labels  of  certain  over-the-counter  and 
prescription  drug  products  would  be 
required  to  declare  the  presence  of 
FD&C  Yellow  No.  B  as  a  color  additive. 
The  agency  had  previously  published  a 
final  rule  adopting  the  same 
requirement  for  such  drug  products  (51 
FR  41765,  November  19.  1986).  but 
subsequently,  in  compliance  with  a 
stipulation  for  the  dismissal  of  a  lawsuit 
challenging  the  1986  final  rule,  the 
agency  published  a  notice  in  the 
Federal  Register  of  December  fi,  1988 
(53  FR  49138),  announcing  that  the 
requirement  would  not  be  enforced 
pending  a  reproposal  of  the  action. 
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The  provisional  listings  of  the  lakes  of 
FD&C  Yellow  No.  5  (§  82.705)  and  FD&C 
Yellow  No.  6  (§82.706)  do  not  contain 
any  reference  to  the  declaration  of  these 
lakes  in  drug  products.  However,  FDA's 
proposal  to  require  the  labeling  of  FD&C 
Yellow  No.  5  in  foods  and  ingested 
drugs  (42  FR  6835.  February  4, 1977) 
explicitly  states  that  "a  label  declaration 
of  the  presence  of  FD&C  Yellow  No.  5 
in  food  for  humans,  whether  added  as 
the  straight  color,  a  mixture,  or  a  lake, 
would  enable  persons  intolerant  to 
FDftC  Yellow  No.  5  to  minimize 
exposure  to  the  color."  The  July  1995 
proposal  contains  almost  identical 
language  in  the  foods  section  of  the 
proposal  (60  FR  37611  at  37613  to 
37614).  Although  these  proposals  were 
silent  as  to  whether  the  labeling 
requirement  would  encompass  all  forms 
(straight  color,  mixture,  or  lake)  of  the 
color  additive  when  added  to  drugs,  the 
safety  issue  necessitating  such  labeling 
in  drugs  is  the  same  as  for  foods. 
Therefore,  the  agency  tentatively 
concludes  that  the  presence  of  FD&C 
Yellow  No.  5  should  be  declared  as 
prescribed  by  §  74.1705  (c)(2)  and  (c)(3) 
and  by  §  201.20  (a)  and  (b)  when  a  lake 
of  FD&C  Yellow  No.  5  is  used  in  these 
products,  and  that  the  presence  of  FD&C 
Yellow  No.  6  should  be  declared  as 
prescribed  by  proposed  §§  74.1706(c)(2) 
and  201.20(c)  when  a  lake  of  FD&C 
Yellow  No.  6  is  used.  Accordingly,  this 
proposal  modifies  the  July  1995 
proposal  to  include  lakes  of  FD&C 
Yellow  No.  5  and  FD&C  Yellow  No.  6. 
The  agency  notes  that  the  declaration  of 
FD&C  Yellow  No.  5  and  FD&C  Yellow 
No.  6  in  these  drug  products  is  intended 
as  a  warning  statement  about  the 
presence  of  these  color  additives,  not  as 
an  ingredient  declaration. 

To  minimize  confusion,  the  agency  is 
proposing  that  the  declaration  for  the 
presence  of  a  lake  of  FD&C  Yellow  No. 

5  in  drug  products  should  be  the  same 
as  that  required  for  the  straight  color  in 
§§  74.1705(c)  and  201.20.  Therefore,  the 
agency  is  proposing  to  require  in 

§  74.1050(e)(2)  that  drugs  that  contain  a 
lake  of  FD&C  Yellow  No.  5  be  labeled 
in  accordance  with  §  74.1705  (c)(2)  and 
(c)(3).  Similarly,  the  agency  is  proposing 
to  require  in  §  74.1050(e)(3)  that  drugs 
that  contain  a  lake  of  FD&C  Yellow  No. 

6  be  labeled  in  accordance  with 
proposed  §  74.1706(c)(2).  The  agency  is 
also  proposing  to  amend  §  201.20  to 
state  that  a  drug  product  that  contains 
a  lake  of  FD&C  Yellow  No.  5  or  a  lake 
of  FD&C  Yellow  No.  6  is  subject  to  the 
same  labeling  requirements  as  a  drug 
product  that  contains  the  straight  color. 
Finally,  the  agency  is  proposing  to 
amend  §  74.1705  (c)(2)  and  (c)(3)  to 


clarify  that  drugs  made  with  a  lake  of 
FD&C  Yellow  No.  5  are  subject  to  the 
same  label  declaration  requirements  as 
drugs  made  with  the  straight  color,  and 
to  modify  proposed  §  74.1706(c)(2)  to 
clarify  that  drugs  made  with  a  lake  of 
FD&C  Yellow  No.  6  are  subject  to  the 
same  label  declaration  requirements  as 
drugs  made  with  the  straight  color. 

Under  the  current  regulations,  certain 
drug  products  that  are  also  cosmetics, 
such  as  antibacterial  mouthwashes  and 
fluoride  toothpastes,  need  not  comply 
with  the  label  declaration  requirements 
for  FD&C  Yellow  No.  5  in  §§  74.1705(c) 
and  201.20,  provided  that  they  comply 
with  the  ingredient  labeling  provisions 
for  cosmetics  in  §  701.3.  The  pending 
July  1995  proposal  for  declaration  of 
FD&C  Yellow  No.  6  in  ingested  drugs 
contains  the  same  proviso.  The  agency 
is  proposing  to  allow  the  labeling  of 
such  drug/cosmetic  products  that 
contain  lakes  of  FD&C  Yellow  No.  5  or 
FD&C  Yellow  No.  6  to  use  the 
abbreviated  nomenclature  for  ingredient 
declaration  of  lakes  in  proposed 
§  701.3(c)(1),  which  is  discussed  in 
section  VI.C.3.b.  of  this  document. 

4.  Other  Amendments 

As  a  result  of  the  proposed  change  in 
the  definition  of  "strai^t  color"  and  the 
proposed  new  definition  of  "listed 
color,"  the  agency  is  also  proposing  to 
amend  §§  70.20,  73.1,  and  73.1001  to 
replace  the  term  "straight  color"  with 
the  term  "listed  color." 

As  a  result  of  the  deletion  of  the 
provisional  listings  (parts  81  and  82), 
the  agency  is  also  proposing  to  amend 
§  178.3297(d)  by  removing  the 
references  to  parts  81  and  82. 

VII.  Summary  of  Information 
Requested 

To  protect  the  confidentiality  of  the 
requested  identity  and  process 
information,  interested  parties  may 
submit  such  information,  as  well  as 
reference  samples  of  rosin  products, 
directly  to  the  Office  of  Cosmetics  and 
Colors  (address  above). 

A.  In  Situ  Manufacturing  Processes 

As  discussed  in  section  V.A.2.  of  this 
document,  the  agency  is  aware  that 
some  substrata,  including  aluminum 
benzoate,  alumina,  barium  sulfate  (blanc 
fixe),  and  gloss  white,  may  be  currently 
prepared  in  situ  during  the  manufacture 
of  lakes.  The  agency  is  proposing 
conditions  for  the  in  situ  preparation  of 
alumina  and  aluminum  benzoate  as 
substrata  and  is  requesting,  as 
comments  on  this  proposal,  information 
on  appropriate  methods  of  preparation 
and  ingredient  specifications  for  barium 
sulfate  produced  in  situ.  If  such 


comments  are  received,  the  agency  will 
consider  modifying  the  proposal  to 
permit  the  in  situ  preparation  of  barium 
sulfate  as  a  substratum. 

B.  Identity  and  Specifications  for  Rosin 

As  discussed  in  section  V.A.2.k.  of 
this  document,  the  agency  is  requesting, 
as  comments  on  this  proposal, 
information  (e.g.,  a  manufacturer's 
product  specification  sheet  or  analytical 
data  sheet)  about  identity  and 
specifications  for  any  type  of  rosin  that 
does  not  meet  the  identity  and 
specifications  proposed  in  this 
document,  but  that  is  currently  used  as 
the  substratum  "rosin"  under 
§§  82.1051  or  82.2051.  The  agency  is 
also  requesting  a  5-pound  reference 
sample  of  each  type  of  rosin  identified 
in  a  comment.  Comments  should 
identify  the  specific  type(s)  of  rosins 
used  by  the  lake  manufacturer  and 
describe  any  treatment  of  the  rosin  prior 
to  incorporation  in  a  lake.  Furthermore, 
the  agency  requests  data  concerning  the 
dermal  safety  of  any  rosin  intended  for 
use  as  a  diluent  in  color  additives  for 
externally  applied  drug  use. 

If  the  agency  receives  satisfactory 
information  for  additional  types  of 
rosin,  the  agency  will  expand  the 
definition  of  rosin  in  its  final  action  on 
this  rulemaking  to  provide  for  the  use  of 
the  additional  products  as  substrata  in 
lakes  for  drug  or  cosmetic  use.  In 
addition,  to  alleviate  the  concerns  raised 
by  literature  reports  of  allergic  reactions 
and  dermal  irritation  caused  by  some 
forms  of  free  rosin,  the  agency  is 
requesting  information  on  the  safety  of 
rosin  as  a  diluent  in  color  additive 
mixtures  used  in  externally  applied 
drugs.  If  the  requested  data  are  received 
and  they  demonstrate  that  rosin  used  as 
a  diluent  in  externally  applied  drugs  is 
safe,  the  agency  will  consider  listing 
rosin  for  such  use  in  the  final  rule. 

C.  Anions  in  Precipitants 

As  discussed  above,  the  agency  is 
proposing  to  allow  only  the  anions 
chloride  (CI" ')  and  sulfate  (SO4-2)  for 
use  as  components  of  precipitants. 
However,  because  the  provisional  listing 
regulations  did  not  specify  the  anions 
that  could  be  used  in  lakes,  the  agency 
is  requesting  comments  on  the  use  of 
other  anions  in  the  preparation  of  lakes 
for  food.  drug,  or  cosmetic  use.  This 
information  should  include  data  to 
document  the  current  use  of  such 
anions  in  preparing  lakes  and  to 
demonstrate  their  safety  for  such  use.  If 
the  agency  receives  information  to 
confirm  the  current  safe  use  of  anions 
other  than  chloride  and  sulfate  in  lakes, 
the  agency  will  consider  listing  these 
anions  in  the  final  rule. 


VIII.  Effective  Date 

Section  701(e)  of  the  act  (21  U.S.C. 
371(e))  allows  30  days  for  the  filing  of 
objections  to  a  final  rule  listing  a  color 
additive  and  states  that  such  a  final  rule 
may  not  become  effective  until  the 
period  for  filing  objections  is  over. 
Thus,  the  earliest  possible  effective  date 
for  a  final  rule  listing  a  color  additive 
is  31  days  after  publication.  FDA 
typically  sets  a  longer  effective  date  for 
changes  in  labeling  requirements. 

In  accordance  with  section  701(e)  of 
th^  act.  the  agency  is  proposing  that  the 
final  rule  resulting  fit)m  this  proposal 
become  effective  31  days  following  its 
publication,  except  for  the  proposed 
provisions  of  §§201.20,  74.1050(e), 
74.1705(c),  and  74.1706(c)(2) 
concerning  declaration  of  lakes  of  FD&C 
Yellow  No.  5  and  FD&C  Yellow  No.  6 
on  the  labels  of  certain  drug  products, 
and  the  proposed  provisions  of 
§§  74.50(e)(3)  and  74.706(d)(2) 
concerning  declaration  of  lakes  of  FD&C 
Yellow  No.  6  on  the  labels  of  butter, 
cheese,  and  ice  cream.  FDA  is  proposing 
that  these  provisions,  which  are  part  of 
the  rulemaking  initiated  by  the  July 
1995  proposal  (as  modified  by  this 
proposal),  become  effective  when  the 
final  rule  resulting  from  that  proposal 
takes  effect. 

Although  this  proposal  contains 
changes  in  the  ingredient  labeling 
provisions  applicable  to  cosmetics,  the 
proposed  abbreviated  nomenclature  for 
declaration  of  lakes  as  ingredients  in 
these  products  is  optional,  and 
manufacturers  may  continue  to  use  the 
old  labeling  nomenclature  if  they  wish. 
Therefore,  FDA  tentatively  concludes 
that  the  amendments  to  the  labeling 
regulations  for  lakes  in  cosmetics  do  not 
necessitate  a  delay  in  the  effective  date 
of  the  final  rule. 

IX.  Inspection  of  Documents 

The  documents  that  FDA  considered 
and  relied  upon  in  developing  this 
proposal  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  (address 
above).  As  provided  in  §  71.15  (21  CFR 
71.15),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

X.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

.  XI.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
collections  of  information  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Therefore,  in 
accordance  with  44  U.S.C.  3506(c)(2)(B) 
and  5  CFR  part  1320,  FDA  is  providing 
below  the  title,  description,  and 
respondent  descriptions  for  the 
collections  of  information  contained  in 
this  proposal  along  with  an  estimate  of 
the  resulting  annual  collection  of 
information  burden.  Included  in  the 
estimate  is  the  time  needed  to  review 
instructions,  to  gather  the  required 
information,  and  to  disclose  the 
information. 

FDA  invites  comments  on  the 
following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques,  where  appropriate,  or  other 
forms  of  information  technology. 

r/f/e;  Certification  and  Labeling 
Requirements  for  Color  Additive  Lakes. 

Description:  Section  721(c)  of  the  act 
requires  the  certification  of  color 
additives  where  a  certification 
requirement  is  necessary  in  the  interest 
of  the  public  health.  Currently,  lakes  are 
subject  to  certification  under  §§  80.21 
and  80.31  and  recordkeeping  as 
required  in  §80.39.  The  proposed  rule 
would  establish  a  new  simplified 
procedure  for  certification  of  batches  of 
lakes.  Under  §  80.33  of  the  proposed 
rule,  the  manufacturer  or  repacker  of  a 
lake  would  submit  a  notice  claiming 
certification,  in  lieu  of  a  request  for 
certification.  The  notice  would  contain 
information  about  the  ingredients  and 
chemical  composition  of  the  batch.  The 
manufacturer  or  repacker  would  be 
required  to  keep  records,  including  a 
sample  taken  from  the  batch,  to 
document  the  information  in  the  notice. 
After  certification,  the  manufacturer  or 
repacker  would  be  required  to  keep 
records  of  the  disposition  of  the  batch. 


The  proposal  would  also  require  that 
these  records  be  made  available  to  FDA 
upon  request.  Because  most  of  the 
records  that  would  be  required  by  the 
proposed  rule  are  already  kept  in  the 
usual  course  of  business,  the  agency 
believes  that  the  proposed  provisions 
will  add  only  a  minor  additional  record 
retention  burden  for  firms  subject  to  the 
proposed  provisions. 

Seciion  721(b)(3)  of  the  act  provides 
that  a  color  additive  regulation  shall 
prescribe  the  conditions  under  which 
the  additive  may  be  safely  employed  for 
use  in  foods,  drugs,  or  cosmetics, 
including  any  labeling  or  packaging 
requirements  necessary  to  ensure  the 
safety  of  the  additive.  The  presence  of 
FD&C  Yellow  No.  5  or  FD&C  Yellow  No. 
6  in  food  has  been  reported  to  cause 
allergic-type  reactions.  To  ensure  that 
consumers  who  are  sensitive  to  these 
color  additives  will  be  able  to  identify 
and  avoid  them,  the  agency  is  proposing 
to  require  in  §  74.50(e)(3)  that  lakes  of 
FD&C  Yellow  No.  5  and  FD&C  Yellow 
No.  6  that  are  used  as  ingredients  in 
butter,  cheese,  and  ice  cream  be 
declared  on  the  labels  of  these  foods. 
(Declaration  of  these  lakes  in  all  foods 
is  already  required  both  by  statute  and 
regulation.)  However,  because  the 
agency  is  unaware  of  any  current  use  of 
lakes  of  FD&C  Yellow  No.  5  or  FD&C 
Yellow  No.  6  in  butter,  cheese,  or  ire 
cream,  the  agency  tentatively  concludes 
that  no  burden  would  result  from  this 
proposed  change. 

Proposed  §  701.3((:)(l)(i)  changes  the 
reference  for  the  names  under  which 
color  additives,  including  lakes,  are 
declared  on  the  cosmetic  label,  and 
provides  for  the  optional  use  of 
abbreviated  nomenclature  for  the 
det:laration  of  color  additives  as 
ingredients  on  the  cosmetic  label. 
Proposed  §  701,3(c)(l)(i)  would  also 
allow  continued  use  of  the  current 
nomenclature,  however.  Tht*  agency 
does  not  anticipate  that  cosmetic 
manufacturers  will  change  their  labels 
immediately  to  taki'  advanfagf  of  the 
abbreviated  nomenclature:  rather,  the 
agency  expects  that  manufacturers  will 
start  using  the  abbreviated 
nomenclature  when  they  institute  a 
label  change  for  some  other  reason 
Therefore,  the  agency  tentatively 
concludes  that  proposed  *i  701.3((.)(l)(i) 
would  introduce  no  startup  costs  or 
other  burden. 

To  avoid  double-counting,  certain 
labeling  provisions  in  this  propo.sal 
have  not  been  included  in  the  burden 
estimate  because  they  merely  cross- 
reference  labeling  requirements 
contained  in  other  regulations. 
Accordingly,  pcoposed  §«»  74  3()(e)(l) 
and  (eK2).  74.10,50(e).  and  74.2050(d)  do 
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not  appear  in  the  biirden  estimate  table. 
Provisions  that  merely  continue  existing 
labeling  requirements,  such  as  proposed 
§  101.22(k)(l),  also  have  not  been 
included  in  the  burden  estimate  for  this 
proposal. 

Other  proposed  labeling  changes  do 
not  constitute  collections  of  information 
because  they  provide  for  disclosure  of 
information  supplied  by  FDA.  Proposed 
§§201.20.  74.1705(c)(2)  and  (c)(3),  and 
74.1706(c)(2)  would  require  disclosure 
of  the  presence  of  FD&C  Yellow  No.  5 
and  FD&C  Yellow  No.  6  on  the  labels 
and  in  the  labeling  of  certain  drug 
products.  The  proposed  regulations 
specify  the  wording  of  the  required 
disclosures.  Also,  proposed  §  70.25(d)(2) 
would  require  disclosure,  on  the 


package  label  of  the  lake,  of  the  number 
assigned  by  FDA  to  its  acceptance  of  the 
notice  claiming  certification  for  the 
batch  of  lake.  These  labeling 
requirements  provide  for  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public''  and  are, 
therefore,  exempt  from  OMB  review 
under  5  CFR  1320.3(c)(2).  Finally,  some 
proposed  requirements  have  been 
excluded  from  the  burden  estimate 
because  the  agency  tentatively 
concludes  that  the  resources  jiecessary 
to  comply  with  these  requirements 
would  be  expended  by  businesses  in  the 
normal  course  of  their  activities  and  that 
the  reporting,  recordkeeping,  or 

Estimated  Annual  Reporting  Burden 


disclosure  activities  required  by  the 
proposed  regulation  are,  thus,  usual  and 
customary  (5  CFR  1320.3(b)(2)).  For 
example,  the  information  on  percent 
total  color  and  percent  color  from  each 
straight  color  used  in  a  batch  of  lake  that 
must  appear  on  the  package  label  of  the 
lake  under  proposed  §  70.25(d)(2)(i)  and 
(ii)  is  needed  by  the  purchaser  of  the 
lake  to  properly  formulate  the 
purchaser's  food.  drug,  or  cosmetic 
product.  Therefore,  as  a  matter  of 
business  necessity,  a  manufacturer  or 
repacker  would  obtain  and  disclose  this 
information  to  clients,  regardless  of  FDA 
requirements. 

Description  of  Respondents: 
Businesses,  including  small  businesses. 


CFR  Section 


I 


21  CFR  74.50(e)(3)  .. 

21  CFR  80.33 

21  CFR  701.3(c)(1)(i) 

Totals 


Numt>er 
of  Re- 
spond- 
ents 


0 

20 

0 


Annual 

Fre- 
quency 
per  Re- 
sponse 


0 

80 

0 


Total  An- 
nual Re- 
sponses 


0 

1.600 

0 


Hours  per 
Re-  . 
sponse 


0 

0.25 

0 


Total 
Hours 


0 

400 

0 


400 


Total. Op- 
erating 

and 
Mainte- 
nance 
Costs 


0 

$48,000 

0 


48.000 


Estimated  Annual  Recordkeeping  Burden 

CFR  Section 

1 

Numt)er 

of  Rec- 

ordkeep- 

ers 

Annual 
Fre- 
quency of 
Record- 
keeping 

Total  An- 
nual 
Records 

Hours  per 
Record- 
keeper 

Total 
Hours 

21  CFR  80.22 

20 
20 

1 

1 

20 
20 

2.65 
37.35 
40 

53 

21  CFR  80.39 

747 

Totals  

800 

The  agency  expects  that  the  number 
of  respondents  and  the  aimual  burden 
hours  will  not  change  significantly  over 
succeeding  years  because  it  believes  that 
the  use  of  lakes  in  foods,  drugs,  and 
cosmetics  will  remain  constant.  There 
are  no  anticipated  capital  or  startup 
costs  associated  with  the  proposed 
information  collection  requirements. 

The  agency  has  submitted  copies  of 
the  proposed  rule  to  OMB  for  review  of 
the  portions  of  the  proposal  that  are 
within  the  ambit  of  the  Paperwork 
Reduction  Act  of  1995.  Interested 
persons  are  requested  to  send  comments 
regarding  information  collection  by 
April  3, 1996,  but  not  later  than  May  3, 
1996,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Building,  rm.  10235, 
Washington,  DC  20503.  ATTN:  Desk 
OfRcer  for  FDA. 


XII.  Comments 

As  noted  in  section  XI.  of  this 
document,  interested  parties  may,  on  or 
before  May  3, 1996,  submit  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB  (address  above)  written  comments 
regarding  the  collections  of  information 
contained  in  this  proposal.  For  other 
issues  in  the  proposed  rule,  interested 
persons  may,  on  or  before  June  3, 1996, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  of  the 
rulemaking  or  rulemakings  to  which  the 
comment  is  relevant.  Comments  on 
modifications  to  the  July  1995  proposal 
regarding  label  declaration  of  FD&C 
Yellow  No.  6  should  be  identified  with 


both  docket  numbers  found  in  brackets 
in  the  heading  of  this  document; 
comments  on  other  aspects  of  this 
proposal  should  be  identified  with 
docket  number  79N-6o43  only. 
Received  comments  may  be  seen  in  the 
offfce  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  addition,  interested  persons  may, 
on  or  before  June  3, 1996,  submit  to  the 
Office  of  Cosmetics  and  Colors  (address 
above)  written  comments  containing 
process  information  relating  to  the 
identity  and  current  use  of  sulfstrata 
(including  rosin)  in  lakes,  and  samples 
of  such  substrata.  Written  comments 
regarding  the  use  of  anions  other  than 
chloride  and  sulfate  in  precipitants  may 
also  be  submitted  to  this  address.  Two 
copies  of  each  comment  and  one  5- 
pound  sample  are  to  be  submitted,  and 
each  submission  is  to  be  identified  with 
the  docket  number  (79N-0043)  found  in 


brackets  in  the  heading  of  this 
document. 
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List  of  Subjects 

21  CFR  Part  70 

Color  additives.  Cosmetics,  Drugs, 
Labeling,  Packaging  and  containers. 

21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

21  CFR  Part  74 

Color  additives.  Cosmetics,  Druids. 
Incorporation  by  reference. 

21  CFR  Part  80 

Color  additives.  Cosmetics,  Drugs, 
Reporting  and  recordkeeping 
requirements. 


21  CFR  Part  81 

Color  additives.  Cosmetics,  Drugs. 
21  CFR  Part  82 

Color  additives.  Cosmetics,  Drugs. 

21  CFR  Part  101 

Food  Labeling,  Nutrition.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  178 

Food  additives.  Food  packaging. 

21  CFR  Part  201 

Drugs,  Labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  701 

Cosmetics,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  transitional 
provisions  of  the  Color  Additive 
Amendments  of  1960,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Associate  Commissioner  for 
Regulatory  Affai.rs,  it  is  proposed  that  21 
CFR  parts' 70.  73,  74,  80,  81.  82,  101. 
178,  201  and  701  be  amended  as 
follows: 

PART  7(>-C0L0R  ADDITIVES 

1.  The  authority  citation  for  21  CFR 
part  70  continues  to  read  as  follows: 

Authority:  Sees.  201 .  401 .  402.  403.  409. 
501.512,601.  701.  721  of  the  Federal  Food. 
Drug,  and  Cosmetir:  A(  t  (21  r.S.C;.  321,  341. 
342.  343,  348,  351.  .360b,  361.  371.  379e). 

2.  Section  70.3  is  amended  by  revising 
paragraphs  (j).  (k),  (1).  and  (n).  and  by 
adding  new  paragraphs  (vv)  and  (x)  to 
read  as  follows: 

§  70.3    Definitions. 

***** 

(j)  The  term  straight  color  means  a 
color  additi\e  listed  in  parts  73  or  74  of 
this  chapter,  but  does  not  inc  lude  color 
additive  mixtures  or  lakes. 

(k)  The  term  mixture  means  a  color 
additive  made  by  mixing  two  or  more 
listed  colors,  or  one  or  more  listed 
colors  and  one  or  more  diluents, 
without  an  accompanying  chemical 
reaction. 

(1)  The  term  lakr  means  a  color 
additive  made  by  extending  one  or  more 
straight  colors  on  one  ur  more  substrata 
bv  adsorption,  coprec.ipitation,  or 
chemical  combination,  but  does  not 
include  mixtures. 
***** 

(r.)  The  term  substratum  means  the 
substance  on  vvhi!  h  the  straight  color  in 
a  lake  is  extended. 
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(w)  The  term  listed  color  means  a 
color  additive  listed  in  parts  73  or  74  of 
this  chapter  and  includes  lakes. 

(x)  The  term  repack  means  all  or  a 
portion  of  a  batch  of  certified  color 
additive  that  has  been  sealed  in 
accordance  with  §  70.20  and  labeled  in 
accordance  with  §  70.25,  but  has  been 
reopened  solely  for  repackaging  without 
further  processing,  or  relabeled  for 
shipment  or  delivery,  by  a  perscm  other 
than  the  person  to  whom  the  certificate 
or  acceptance  of  a  notice  claiming 
certification  was  issued. 

3.  Section  70.20  is  amended  by 
revising  the  section  heading  and  first 
sentence  to  read  as  follows: 

17020    Packaging  requtoements  for  listed 
colors  and  mixtures  (oltier  ttian  hair  dyes). 

Listed  colors  and  mixtures  shall  be 
packaged  in  containers  which  prevent 
changes  in  composition.  *  *  * 

•        *        •        •        •  I    . 

4.  Section  70.25  is  amended  in 
paragraph  (a),  introductory  text,  by 
removing  from  the  first  sentence  "80, 
and  81"  and  adding  in  its  place  "and 
80";  in  paragraph  (a)(1)  by  removing  the 
words  "straight  color"  and  adding  in 
their  place  the  words  "listed  color";  in 
paragraph  (a)(3)  by  removing  the' words 
"straight  color"  and  adding  in  their 
place  the  words  "listed  color"  the  two 
times  they  appear  and  by  adding  a  new 
sentence  at  the  end  of  the  paragraph; 


and  by  revising  paragraph  (d)  to  read  as 
follows: 

§  70.25    Labeling  requirements  for  odor 
additives  (ottier  ttwn  hair  dyes). 

(a)*  *  * 

(3)  *  *  *  The  amount  of  such  straight 
color  in  a  lake  shall  be  considered  part 
of  the  total  amount  of  such  straight 
color. 
***** 

(d)  Special  labeling  for  color  additives 
not  exempt  from  certification.  (1)  Color 
additives  subject  to  the  certification 
procedures  of  §  80.31(a)  of  this  chapter 
shall  in  addition  include  in  the  labeling 
the  lot  number  assigned  by  the  Color 
.  Certificatioa Branch,  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN), 
Food  and  Drug  Administration,  except 
that  in  the  case  of  any  mixture  for 
household  use  which  contains  not  more 
than  15  percent  of  pure  color  and  which 
is  in  packages  containing  not  more  than 
3  ounces  there  appears  on  the  label,  a 
code  number  which  the  manufacturer 
has  identified  with  the  lot  number  by 
giving  to  the  Food  and  Drug 
Administration  written  notice  that  such 
code  number  will  be  used  in  lieu  of  the 
lot  number. 

(2)  Lakes  subject  to  the  certification 
procedures  of  §  80.31(b)  of  this  chapter 
shall  in  addition  include  in  the  labeling: 

(i)  The  total  color  content  of  the  lake; 

(ii)  The  amount  of  color  contributed 
by  each  straight-color  component  of  the 
lake;  and 


(iii)  The  FDA  acceptance  number 
assigned  to  the  firm's  notice  claiming 
certification  for  the  batch. 

PART  7a-LISTINaOF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIHCATION 

5.  The  authority  citation  for  21  CFR 
part  73  continues  to  read  as  follows: 

Authority:  Sees.  201, 401, 402, 403. 409, 
501,  502,  505,  601.602,  701,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  {21 
U.S.C.  321,  341.  342,  343,  348.  351,  352,  355, 
361,  362,  371,  379e). 

§73.1    [Amended] 

6.  Section  73.1  Diluents  in  color 
additive  mixtures  for  food  use  exempt 
from  certification  is  amended  in  the 
introductory  text  by  removing  the  words 
"straight  color"  and  adding  in  their 
place  the  words  "listed  color". 

7.  Section  73.1001  is  amended  in  the 
first  sentence  of  the  introductory  text  by 
removing  the  words  "straight  color"  and 
adding  in  their  place  the  words  "listed 
color",  and  in  the  table  in  paragraph 
(a)(1)  by  alphabetically  adding  four  new 
entries  to  read  as  follows: 

S  73.1001    Diluents  In  color  additive 
mixtures  for  drug  use  exempt  from 
certification. 


(a)*  *  * 
(D*  *  * 


Sut)stances 


Definitions  and  specifications 


Restrictions 


Aluminum  benzoaAe < As  set  forth  in  §74.1050(a)(3)(ii)  of  ttiis  chapter  . 

Barium  sulfate As  set  forth  in  §74.1050(a)(3)(iii)  of  this  chapter 


KaoHn 
Rosm  . 


As  set  forth  In  §74.1050(a)(3){v)  of  this  chapter 

•  •  •  •  • 

As  set  forth  in  §74.1050(a)(3)(vi)  of  this  chapter For  use  only  in  ingested 

drugs. 


PART  74-LlSTMG  OF  COLOR 
ADOmVES  SUBJECT  TO 
CERTIFICATION 

8.  The  authority  citation  for  21  CFR 
part  74  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  402, 403,  409, 
501,  502,  505.  601.  602.  701.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

(21  U.S.C  321.  341.  342.  343.  348.  351, 
352,  355,  361.  362,  371.  379e) 

9.  Section  74.30  is  added  to  subpart 
A  to  read  as  follows: 
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S  74.50    Lalces  for  use  in  foods. 

(a)  Identity.  (1)  Lakes  listed  in  this 
section  are  color  additives  made  by 
extending  one  or  more  certified  batches 
of  one  or  more  straight  colors  listed  in 
paragraph  (a)(2)  of  this  section  on  a 
substratum  of  alumina  that  conforms  to 
the  requirements  of  paragraph  (a)(3)  of 
this  section  using  one  or  more 
precipitants  that  form  aluminum  (Al"*"') 
cation  and  chloride  (Cl~ ')  or  sulfate 
(S04-2)anion. 

(2)  Lakes  listed  in  this  section  may 
contain  one  or  more  of  the  following 
straight  colors: 


(i)  FD4C  Blue  No.  1; 

(ii)  FD&C  Blue  No.  2; 

(iii)  FD&C  Green  No.  3; 

(iv)  FD&C  Red  No.  40; 

(v)  FD&C  Yellow  No.  5;  and 

(vi)  FD&C  Yellow  No.  6. 

(3)  Lakes  listed  in  this  section  shall 
contain  the  substratum  alumina,  which 
may  either  conform  to  the  requirements 
for  ahimina  under  §  73.1010(a)(1)  and 
(b)  of  this  chapter,  or  may  be  a 
suspension  in  water  of  precipitated 
aluminum  hydroxide  that  is  formed 
fitsm  aliuninum  sulfate  that  meets  the 
requirements  of  the  Food  Chemicals 


Codex,  2d.  ed.,  1972,  pp.  39-40,  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  and  sodium  carbonate  or 
sodium  hydroxide  that  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d.  ed.,  1981,  p.  280  (sodium 
carbonate)  or  p.  287  (sodium 
hydroxide),  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  are  available  from  the 
National  Academy  Press,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20418,  or  may  be  examined  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  200  C  St.  SW.,  rm. 
3321,  Washington.  DC.  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

(4)  Color  additive  mixtures  for  food 
use  (including  dietary  supplements) 
made  with  lakes  listed  in  this  section 
may  contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtures  for  coloring  foods. 
Such  mixtures  shall  be  used  in 
accordance  with  paragraph  (c)  of  this 
section. 

(b)  Specifications.  Lakes  listed  in  this 
section  shall  conform  to  the  following 
specifications  and  shall  be  free  from 
impurities  other  than  those  named,  to 
the  extent  that  such  other  impurities 
may  be  avoided  by  current  good 
manufacturing  practice: 

(1)  Lead  (as  Pb),  not  more  than  10 
parts  per  million; 

(2)  Arsenic  (as  As),  not  more  than  3 
parts  per  million;  and 

(3)  Mercury  (as  Hg),  not  more  than  1 
part  per  million. 

(c)  Uses  and  restrictions.  Lakes  listed 
in  this  section  may  be  safely  used  for 
coloring  foods  generally  (including 
dietary  supplements)  in  amounts 
consistent  with  current  good 
manufacturing  practice,  except  that: 

(1)  They  may  not  be  used  to  color 
foods  for  which  standards  of  identity 
have  been  promulgated  under  section 
401  of  the  act  unless  added  color  is 
authorized  by  such  standards;  and 

(2)  Any  restriction  on  the  use  of  a 
straight  color  shall  also  apply  to  the  use 
of  a  lake  of  such  straight  color.  If  a  lake 
is  prepared  using  a  single  straight  color, 
the  lake  may  be  used  in  the  same 
manner  as  permitted  for  the  straight 
color.  If  a  lake  is  prepared  using  more 
than  one  straight  color,  its  use  shall  be 
restricted  to  those  uses  common  to  all 
of  the  component  straight  colors. 

(d)  Identification.  Each  lake  made  as 
prescribed  in  paragraph  (a)  of  this 
section  shall  be  considered  to  be  a  listed 


color  and  to  be  listed  therein  under  the 
name  that  is  formed  as  follows: 

(1)  The  listed  names  of  the  straight 
colors  present  in  the  lake  (in  descending 
order  of  predominance); 

(2)  The  name  of  the  cation  precipitant 
"Aluminum,"  followed  by  the  words 
"Lake  on  Alumina.'*  (For  example,  the 
name  of  a  lake  prepared  by  the 
extension  of  FD&C  Yellow  No.  5  and 
FD&C  Blue  No.  1  on  alumina  using 
aluminum  chloride  as  a  precipitant  is 
"FD&C  Yellow  No.  5  and  FD&C  Blue 
No.  1  Aluminum  Lake  on  Alumina.") 

(e)  Labeling.  (1)  The  label  of  each  lake 
listed  in  this  section  and  any  mixtures 
prepared  from  them  that  are  intended 
solely  or  in  part  for  coloring  purposes 
shall  conform  to  the  requirements  of 
§70.25  of  this  chapter. 

(2)  Foods  for  human  use  that  contain 
lakes  listed  in  this  section  shall  declare 
the  presence  of  such  lakes  in  accordance 
with  §  101.22(k)(l)  of  this  chapter. 

(3)  Butter,  cheese,  and  cream  that 
contain  a  lake  of  FD&C  Yellow  No.  5  or 
FD&C  Yellow  No.  6  shall  be  labeled  in 
accordance  with  §  101.22(k)(l)  of  this 
chapter. 

(f)  Certification.  All  batches  of  lakes 
listed  in  this  section  shall  be  certified  in 
accordance  with  regulations  in  part  80 
of  this  chapter. 

10.  Section  74.101  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§  74.101     FD&C  Blue  No.  U' 

(a)  •   *   * 

(3)  Lakes  made  with  FD&C  Blue  No. 

1  shall  conform  to  the  requirements  of 
§74.50. 

***** 

11.  Section  74.102  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.102    FD&C  Blue  No.  2. 

(a)  *   *   * 

(3)  Lakes  made  with  FD&C  Blue  No. 

2  shall  conform  to  the  requirpments  of 
§74.50. 

***** 

12.  Section  74.203  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.203    FD&C  Green  No.  3. 

(a)*  •   * 

(3)  Lakes  made  with  FD&C  Green  No. 

3  shall  conform  to  the  requirements  of 
§74.50. 
***** 

13.  Section  74.340  is  amended  by 
revising  paragraph  (a)(3);  in  paragraph 
(d)  by  removing  the  words  "lakes  or"; 
and  in  paragraph  (e)  by  removing  the 
words  "and  lakes  thereor'.  to  read  as 
follows: 


§74.340    FD&C  Rod  No.  40. 

(a)  *   *   * 

(3)  Lakes  made  with  FD&C  Red  No.  40 
shall  conform  to  the  requirements  of 
§74.50. 

***** 

14.  Section  74.705  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§74.705    FDAC  Yellow  No.  5. 

(a)*   *   • 

(3)  Lakes  made  with  FD&C  Yellow  No. 

5  shall  conform  to  the  requirements  of 
§74.50. 

***** 

15.  Section  74.706  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.706    FDAC  Yellow  No.  6. 

(a)^   *   * 

(3)  Lakes  made  with  FD&C  Yellow  No. 

6  shall  conform  to  the  requirements  of 
§74.50. 

***** 

16.  Section  74.1050  is  added  to 
subpart  B  to  read  as  follows: 

§  74. 1 050    Lakes  for  use  in  drugs. 

(a)  Identity.  (1)  L.akes  listed  in  this 
section  are  color  additives  made  by 
extending  one  or  more  certified  batches 
of  one  or  more  straight  colors  specified 
in  paragraph  (a)(2)  of  this  sedion  on  one 
or  more  substrata  specified  in  paragraph 
(a)(3)  of  this  section,  using  one  or  more 
precipitants  that  form  aluminum  (Al  *  '). 
barium  (Ba*^),  calcium  (Ca*^), 
potassium  (K*  ').  sodium  (Na*  '). 
strontium  (Sr*'),  or  zirconium  (Zr*-*) 
cation,  and  chloride  (CI  ~  ')  or  sulfate 
{S04"^)  anion. 

(2)  Lakes  listed  in  this  section  may 
contain  one  or  more  of  the  following 
straight  colors: 

(i)  FD&C  Blue  No.  1; 
(ii)  FD&C  Blue  No.  2: 
(iii)  FD&C  Green  No.  3: 
(iv)  FD&C  Yellow  No.  5; 
(v)  FD&C  Yellow  No.  6; 
(vi)  FD&C  Red  No.  4; 
(vii)  FD&C  Red  No.  40: 
(viii)D&CBIueNo.  <; 
(ix)  D&C  Orange  No.  4; 
(x)  D&C  Orange  No.  5: 
(xi)  D&C  Orange  No.  10; 
(xii)  D&C  Red  No.  fi; 
(xiii)  D&C  Red  No.  7; 
(xiv)  D&C  Red  No.  21; 
(xv)  D&C  Red  No.  22: 
(xvi)  D&C  Red  No.  27; 
(xvii)  D&C  Red  No.  28; 
(xviii)  D&C  Red  No.  31; 
(xix)  D&C  Red  No.  33; 
(xx)  D&C  Red  No.  34:  and 
(xxi)  D&C  Yellow  No.  10. 

(3)  Lakes  listed  in  this  section  may 
contain  one  or  more  of  the  following 
substrata: 
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(i)  Alumina  that  conforms  to  the 
requirements  of  §  74.50(a)(3)  of  this 
chapter!  and 

(ii)  Aluminum  benzoate  that  is 
prepared  ht)m  aluminum  chloride  or 
aluminum  sulfate  that  conforms  to  the 
requirements  of  the  United  States 
Pharmacopeia,  23d  ed.  (1995),  p.  64 
(aluminum  chloride)  or  p.  68 
(aluminum  sulfate),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
and  benzoic  acid  that  conforms  to  the 
requirements  of  the  United  States 
Pharmacopeia.  23d  ed.  (1995),  pp.  176 
and  177,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  United  States 
Pharmacopoeial  Convention,  Inc.,  12601 
Twinbrook  Pkwy.,  Rockville.  MD  20852. 
or  may  be  examined  at  the  Center  for 
Food  Safiety  and  Applied  Nutrition's 
Library,  200  C  St.  SW.,  rm.  3321, 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW.,  suite  700,  Washington,  DC. 

(iii)  Barium  sulfate  that  conforms  to 
the  requirements  of  the  United  States 
Pharmacopeia,  23d  ed.  (1995),  pp.  165 
and  166,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The 
availability  of  this  incorporation  by 
refiarence  is  given  in  paragraph  (a)(3)(ii) 
of  this  section. 

(iv)  Calciiun  carbonate  that  conforms 
to  the  requirements  of  §  73.1070(a)(1) 
and  (b)  of  this  chapter. 

(v)  Kaolin  that  conforms  to  the 
requirements  of  the  United  States 
Pharmacopeia,  23d  ed.  (1995),  p.  863, 
which  are  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availabihty  of  this 
incorporation  by  reference  is  given  in 
paragraph  (a)(3)(ii)  of  this  section. 

(vi)  Rosin,  which  is  the  pale,  cream- 
colored  sodium  soap  of  the  residue  left 
after  distilling  off  the  volatile  oil  from 
the  oleoresin  obtained  from  Pinus 
palustris  and  other  species  of  Pinus,  and 
which  conforms  to  the  following 
specifications: 

(A)  Solids,  not  less  than  95  percent; 

(B)  Acid  number,  not  greater  than  7.5; 
and 

(C)  Free  alkali,  not  greater  than  2.5 
percent. 

(vii)  Talc  that  conforms  to  the 
requirements  of^  73.1550(a)(1)  and  (b) 
of  this  chapter. 

(viii)  Titanium  dioxide  that  conforms 
to  the  requirements  of  §  73.575  {a)(l) 
and  (b)  of  this  chapter. 

(ix)  Zinc  oxide  that  conforms  to  the 
requirements  of  §  73.1991(a)(1)  and  (b) 
of  this  chapter. 
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(4)  Color  additive  mixtures  for  drug 
use  made  with  lakes  listed  in  this 
section  may  contain  only  those  diluents 
that  are  suitable  and  that  are  listed  in 
part  73  of  this  chapter  as  safe  for  use4n 
color  additive  mixtures  for  coloring 
drugs.  Such  mixtures  shall  be  used  in 
accordance  with  paragraph  (c)  of  this 
section. 

(b)  Specifications.  Lakes  listed  in  this 
section  shall  conform  to  the  following 
specifications  and  shall  be  free  from 
impurities  other  than  those  named,  to 
the  extent  that  such  other  impurities 
may  be  avoided  by  current  good 
manufacturing  practice: 

(1)  Lead  (as  Pb),  not  more  than  20 
parts  per  million; 

(2)  Arsenic  (as  As),  not  more  than  3 
parts  per  million; 

(3)  Mercury  (as  Hg),  not  more  than  1 
part  per  million;  and 

(4)  For  a  lake  that  contains  a  barium 
salt,  soluble  barium  (in  dilute  HCl)  as 
BaCb.  not  more  than  0.05  percent. 

(c)  Uses  and  restrictions.  Lakes  listed 
in  this  section  may  be  safely  used  for 
coloring  drugs  generally  in  amounts 
consistent  with  current  good 
manufacturing  practice,  except  that: 

(1)  Any  restriction  on  the  use  of  a 
straight  color  shall  also  apply  to  the  use 
of  a  lake  of  such  straight  color.  If  a  lake 
is  prepared  using  a  single  straight  color, 
the  lake  may  be  used  in  the  same 
manner  as  permitted  for  the  straight 
color.  If  a  lake  is  prepared  using  more 
than  one  straight  color,  its  use  shall  be 
restricted  to  those  uses  common  to  all 
of  the  component  straight  colors.  (For 
example,  a  lake  produced  using  two 
straight  colors,  one  listed  for  use  in 
coloring  drugs  generally  and  one  listed 
for  use  in  coloring  externally  applied 
drugs  only,  may  be  used  only  for 
coloring  externally  applied  drugs.) 

(2)  Where  regulations  impose 
quantitative  limitations  for  a  general  or 
specific  use  of  a  straight  color,  the 
amount  of  such  straight  color  in  a  lake 
shall  be  considered  part  of  the  total 
amount  of  such  straight  color  in  a  drug 
product. 

(3)  The  aliuninum  lakes  on  alumina  of 
FD&C  Blue  No.  1,  FD&C  Red  No.  40,  and 
FD&C  Yellow  No.  5,  prepared  in 
accordance  with  the  requirements  of 

§  74.50,  may  be  safely  used  for  coloring 
drugs  intended  for  use  in  the  area  of  the 
eye,  in  amounts  consistent  with  current 
good  manufacturing  practice.  Use  of 
these  lakes  in  the  area  of  the  eye  is 
subject  to  the  limitations  in  §  70.5  (b) 
and  (c)  of  this  chapter  and  does  not 
include  use  in  articles  intended  for  use 
in  injections  or  as  a  surgical  suture  in 
the  area  of  the  eye. 

(d)  Identification.  Each  lake  made  as 
prescribed  in  paragraph  (a)  of  this 


section  shall  be  considered  to  be  a  listed 
color  and  to  be  listed  therein  under  the 
name  that  is  formed  as  follows: 

(1)  The  listed  names  of  the  straight 
colors  present  in  the  lake  (in  descending 
order  of  predominance); 

(2)  The  names  of  the  cations  of  the 
precipitants,  followed  by  the  words 
"Lake  on "; 

(3)  The  names  of  the  substrata  (in 
descending  order  of  predominance). 
(For  example:  The  name  of  a  lake 
prepared  by  the  extension  of  FD&C  Red 
No.  40  and  D&C  Orange  No.  5  on 
alumina  and  titanium  dioxide  using     . 
aluminum  chloride  and  calcium 
chloride  as  precipitants  is  "FD&C  Red 
No.  40  and  D&C  Orange  No.  5 
Aluminum/Calcium  Lake  on  Alumina 
and  Titanium  Dioxide.") 

(e)  Labeling.  (1)  The  label  of  each  lake 
listed  in  this  section  and  any  mixture^ 
prepared  from  them  that  are  intended 
solely  or  in  part  for  coloring  purposes 
shall  conform  to  the  requirements  of 
§  70.25  of  this  chapter. 

(2)  Drugs  that  contain  a  lake  of  FD&C 
Yellow  No.  5  shall  be  labeled  in 
accordance  with  §  74.1705  (c)(2)  and 
(c)(3). 

(3)  Drugs  that  contain  a  lake  of  FD&C 
Yellow  No.  6  shall  be  labeled  in 
accordance  with  §  74.1706(c)(2). 

(0  Certification.  All  batches  of  lakes 
listed  in  this  section  shall  be  certified  in 
accordance  with  regulations  in  part  80 
of  this  chapter. 

17.  Section  74.1101  is  amended  by 
adding  a  new  para^ph  (a)(4),  by 
removing  paragraphs  (b)(2)  and  (c)(2) 
and  redesignating  paragraph  (b)(1)  and 
(c)(1)  as  paragraphs  (b)  and  (c), 
respectively,  to  read  as  follows: 

S  74.1 101    FD&C  Blue  No.  1. 

(a)  *  *  • 

(4)  Lakes  made  with  FD&C  BlUe  No. 

1  shall  conform  to  the  requirements  of 
§  74.1050. 

***** 

18.  Section  74.1102  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1102    FDftCBIueNo.2. 

(a)  *  *   * 

(3)  Lakes  made  with  FD&C  Blue  No. 

2  shall  conform  to  the  requirements  of 
§  74.1050. 

*        •        *        •        • 

19.  Section  74.1104  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1104    FD&C  Blue  No.  4. 

(a)*  *  * 

(3)  Lakes  made  with  FD&C  Blue  No. 
4  shall  conform  to  the  requirements  of 
§74.1050. 


20.  Section  74.1203  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1203    FD&C  Green  No.  3. 

(a)*  •  * 

(3)  Lakes  made  with  FD&C  Green  No. 

3  shall  conform  to  the  requirements  of 
§74.1050. 

***** 

21.  Section  74.1254  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1254    D&C  Orange  No.  4. 

(a)  *  *  * 

(3)  Lakes  made  with  D&C  Orange  No. 

4  shall  conform  to  the  requirements  of 
§74.1050. 

***** 

22.  Section  74.1255  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1255    D&C  Orange  No.  5. 

(a)*  *  • 

(3)  Lakes  made  with  D&C  Orange  No. 

5  shall  conform  to  the  requirements  of 
§74.1050. 

***** 

23.  Section  74.1260  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1260    D&C  Orange  No.  10. 

(a)  *  *  * 

(3)  Lakes  made  with  D&C  Orange  No. 
10  shall  conform  to  the  requirements  of 
§  74.1050. 

***** 

24.  Section  74.1304  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1304    FD&C  Red  No.  4. 

(a)  *  *  * 

(3)  Lakes  made  with  FD&C  Red  No.  4 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

25.  Section  74.1306  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1306    D&C  Red  No.  6. 

(a)'  *  * 

(3)  Lakes  made  with  D&C  Red  No.  6 
shall  conform  to  the  requirements  of 
§74.1050. 

•         *         *         *         * 

26.  Section  74.1307  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1307    D&C  Red  No.  7. 

i„\  *   *   * 

(3)  Lakes  made  with  D&C  Red  No.  7 
shall  conform  to  the  requirements  of 
§  74.1050. 


27.  Section  74.1321  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1321     DaCRedNo.21. 

(a)*   *   * 

(3)  Lakes  made  with  D&C  Red  No.  21 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

28.  Section  74.1322  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1322    D&C  Red  No.  22. 

(a)*  *  * 

(3)  Lakes  made  with  D&C  Red  No.  22 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

29.  Section  74.1327  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1327    D&C  Red  No.  27. 

(a)*   *   * 

(3)  Lakes  made  with  D&C  Red  No.  27 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

30.  Section  74.1328  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1328    D&C  Red  No.  2& 

(a)  •  •   * 

(3)  Lakes  made  with  D&C  Red  No.  28 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

31.  Section  74.1331  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1331    D&C  Red  No.  31. 

(a)*  *   * 

(3)  Lakes  made  with  D&C  Red  No.  31 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

32.  Section  74.1333  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1333    D&C  Red  No.  33. 

(a)*  •   * 

(3)  Lakes  made  with  D&C  Red  No.  33 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

33.  Section  74.1334  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§74.1334    D&C  Red  No.  34. 

(a)  *   *   * 

(3)  Lakes  made  with  D&C  Red  No.  34 
shall  conform  to  the  requirements  of 
§74.1050. 


•        *        *         * 


34.  Section  74.1340  is  amended  by 
revising  paragraph  (a)(3):  by  removing 
paragraph  (b)(2):  by  redesignating 
paragraph  (b)(1)  as  paragraph  (b);  by 
amending  newly  redesignated  paragraph 
(b)  by  removing  the  phrase  "and  FD&C 
Red  No.  40  Aluminum  Lake":  by 
amending  paragraph  (c)  by  removing  the 
phrase  "lakes  or";  and  by  amending 
paragraph  (d)  by  removing  the  phrase 
"and  lakes  thereoP'  to  read  as  follows: 

§74.1340    FD&C  Red  No.  40. 

(a)*   *   * 

(3)  Lakes  made  with  FD&C  Red  No:  40 
shall  conform  to  the  requirements  of 
§74.1050. 

***** 

35.  Section  74.1705  is  amended  by 
revising  paragraph  (a)(2):  by  removing 
paragraph  (b)(2);  by  redesignating 
paragraph  (b)(1)  as  paragraph  (b);  and  by 
removing  in  the  first  sentence  of 
paragraph  (c)(2)  and  paragraph  (c)(3). 
the  phrase  "containing  FD&C  Yellow 
No.  5"  and  adding  in  its  place  the 
phrase  "containing  FD&C  Yellow  No.  5 
or  a  lake  of  FD&C  Yellow  No.  5". 

§74.1705    FD&C  Yellow  No.  5. 

(a)*   *   • 

(2)  Lakes  made  with  FD&C  Yellow  No. 

5  shall  conform  to  the  requirements  of 
§74.1050. 

***** 

36-37.  Section  74.1706  i.s  amended  by 
adding  new  paragraphs  (a)(3)  and  (c)(2) 
to  read  as  follows: 

§74.1706    FD&C  Yellow  No.  6. 

(a)*   *   * 

(3)  Lakes  made  with  FD&C  Yellow  No. 

6  shall  conform  to  the  requirements  of 
§74.1050. 

***** 

(c)*   •   • 

(2)  The  label  of  over-the-counter  and 
prescription  drug  products  intended  for 
human  use  and  administered  orally, 
nasally,  rectallv.  or  vaginally  containing 
FD&C  Yellow  No.  B,  or  a  lake  of  FD&C 
Yellow  No.  6.  shall  specifically  declare 
the  presence  of  FD&C  Yellow  No.  6  by 
listing  the  color  additive  using  the  name 
FD&C  Yellow  No.  6.  The  labels  of 
certain  drug  products  subject  to  this 
labeling  requirement  that  are  also 
cosmetics,  such  as  antibaderial 
mouthwashes  and  fluoride  tcx)thpastes. 
need  not  comply  with  this  requirement 
provided  they  comply  with  the 
requirements  of  §  701  3  of  this  chapter. 

38.  Section  74.1710  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§  74.1710    D&C  Yellow  No.  10. 

(a)*   •   * 
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(3)  Lakes  made  with  D&C  Yellow  No. 
10  shall  conform  to  the  requirements  of 
§  74.1050. 

•        *        •        •        •  I 

39.  Section  74.2050  is  added  to 
subpart  C  to  read  as  follows: 

S74.20S0    LakM  tor  use  in  cosmetics. 

(a)  Identity  and  specifications.  Lakes 
Hsted  in  this  section  shall  conform  in 
identity  and  specifications  to  the 
requirements  of  §  74.1050(a)(1),  (a)(2], 
(a)(3),  and  (b),  except  that  the  straight 
color  FD&C  Blue  No.  2  shall  not  be  a 
component  of  such  lakes. 

(b)  Uses  and  restrictions.  Lakes  listed 
in  this  section  may  be  safely  used  for 
coloring  cosmetics  generally  in  amounts 
consistent  with  current  good 
manufacturing  practice,  except  that: 

(1)  Any  restriction  on  the  use  of  a 
straight  color  shall  also  apply  to  the  use 
of  a  lake  of  such  straight  color.  If  a  lake 
is  prepared  using  a  single  straight  color, 
the  lake  may  be  used  in  the  same 
manner  as  permitted  for  the  straight 
color.  If  a  lake  is  prepared  using  more 
than  one  straight  color,  its  use  shall  be 
restricted  to  those  uses  common  to  all 
of  the  component  straight  colors.  (For 
example,  a  lake  produced  using  two 
strai^t  colors,  one  listed  for  use  in 
coloring  cosmetics  generally  and  one 
listed  for  use  in  coloring  externally 
applied  cosmetics  only,  may  be  used 
only  for  coloring  externally  applied 
cosmetics.) 

(2)  Where  regulations  impose 
quantitative  limitations  for  a  general  or 
specific  use  of  a  straight  color,  the 
amount  of  such  straight  color  in  a  lake 
shall  be  considered  a  part  of  the  total 
amount  of  such  straight  color  in  a 
cosmetic  product. 

(3)  The  aluminum  lakes  on  alumina  of 
FD&C  Blue  No.  1,  FD&C  Red  No.  40,  and 
FD&C  Yellow  No.  5,  prepared  in 
accordance  with  the  requirements  of 

§  74.50,  may  be  safely  used  for  coloring 
cosmetics  intended  for  use  in  the  area 
of  the  eye,  in  amounts  consistent  with 
current  good  manufacturing  practice. 
Use  of  these  lakes  in  the  area  of  the  eye 
is  subject  to  the  limitations  in  §  70.5(b) 
and  (c)  of  this  chapter,  and  does  not 
include  use  in  articles  intended  for  use 
in  injections  or  as  a  surgical  suture  in 
the  area  of  the  eye. 

(c)  Identification.  Each  lake  made  as 
prescribed  in  paragraph  (a)  of  this 
section  shall  be  considered  to  be  a  listed 
color  and  to  be  listed  therein  under  the 
name  that  is  formed  as  prescribed  in 

§  74.1050(d). 

(d)  Labeling.  (1)  The  label  of  each  lake 
listed  in  this  section  and  any  mixtures 
prepared  from  that  are  intended  solely 
or  in  part  for  coloring  purposes  shall 


conform  to  the  requirements  of  §  70.25 
of  this  chapter. 

(2)  Cosmetics  that  contain  lakes  listed 
in  this  section  shall  declare  the  presence 
of  such  lakes  in  accordance  with 
§  701.3(c)(l)(i)  of  this  chapter. 

(e)  Certification.  All  batches  of  lakes 
listed  in  this  section  shall  be  certified  in 
accordance  with  regulations  in  part  80 
of  this  chapter. 

40.  Section  74.2101  is  amended  by 
removing  paragraphs  (b)(2)  and  (c)(2); 
by  redesignating  paragraphs  (a),  (b)(1), 
and  (c)(1)  as  paragraphs  (a)(1),  (b),  and 
(c),  respectively;  and  by  adding  new 
paragraph  (a)(2)  to  read  as  follows: 

§  74.2101     FD&C  Blue  No.  1. 

(a)*  •   * 

(2)  Lakes  made  with  FD&C  Blue  No. 
1  shall  conform  to  the  requirements  of 
§  74.2050. 

•         *        •         •         * 

41.  Section  74.2104  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2104    D&C  Blue  No.  4. 

(a)*   •   * 

(2)  Lakes  made  with  D&C  Blue  No.  4 
shall  conform  to  the  requirements  of 
§74.2050. 

***** 

42.  Section  74.2203  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2203    FD&C  Green  No.  3. 

(a)*   *   * 

(2)  Lakes  made  with  FD&C  Green  No. 

3  shall  conform  to  the  requirements  of 
§74.2050. 

***** 

43.  Section  74.2254  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2254    D&C  Orange  No.  4. 

(a)*   *   * 

(2)  Lakes  made  with  D&C  Orange  No. 

4  shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

44.  Section  74.2255  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2255    D&C  Orange  No.  5. 

(a)*   *   * 

(2)  Lakes  made  with  D&C  Orange  No. 

5  shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

45.  Section  74.2260  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 


(a)(1)  and  adding  new  paragraph  (a)(2) 
to  read  as  follows: 

§74.2260    D&C  Orange  No.10. 

(a)*  *  • 

(2)  Lakes  made  with  D&C  Orange  No. 
10  shall  conform  to  the  requirements  of 
§74.2050. 

***** 

46.  Section  74.2304  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2304    FD&C  Red  No.  4. 

(a)*  *  * 

(2)  Lakes  made  with  FD&C  Red  No.  4 
shall  conform  to  the  requirements  of 
§  74.2050. 

*        •        •        *         • 

47.  Section  74.2306  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2306    DACRedNa6. 

(a)  *  *  * 

(2)  Lakes  made  with  D&C  Red  No.  6 
shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

48.  Section  74.2307  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2307    D&C  Red  No.  7. 

(a)*  *  * 

(2)  Lakes  made  with  D&C  Red  No.  7 
shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

49.  Section  74.2321  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§  74.2321    D&C  Red  Na  21. 

(a)*  *  * 

(2)  Lakes  made  with  D&C  Red  No.  21 
shall  conform  to  the  requirements  of 
§  74.2050. 

*'♦*•« 

50.  Section  74.2322  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2322    D&C  Red  No.  22. 

(a)*  *   * 

(2)  Lakes  made  with  D&C  Red  No.  22 
shall  conform  to  the  requirements  of 
§  74v2050. 

***** 

51.  Section  74.2327  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 
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§74.2327    D&C  Red  No.  27. 

(a)*  *  * 

(2)  Lakes  made  with  D&C  Red  No.  27 
shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

52.  Section  74.2328  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2328    D&C  Red  No.  28. 

(a)*  *  * 

(2)  Lakes  made  with  D&C  Red  No.  28 
shall  conform  to  the  requirements  of 
§  74.2050. 

•  *         *        •         • 

53.  Section  74.2331  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2331    D&C  Red  No.  31. 

(a)*  *  * 

(2)  Lakes  made  with  D&C  Red  No.  31 
shall  conform  to  the  requirements  of 
§  74.2050. 

•  •        *        *        • 

54.  Section  74.2333  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2333    DftCRedNo.33. 

(a)  •  *  * 

(2)  Lakes  made  with  D&C  Red  No.  33 
shall  conform  to  the  requirements  of 
§  74.2050. 

•  *        •        •        * 

55.  Section  74.2334  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§74.2334    D&C  Red  No.  34. 

(a)*  *  * 

(2)  Lakes  made  with  D&C  Red  No.  34 
shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

56.  Section  74.2340  is  amended  by 
revising  paragraph  (a)(2);  by  removing 
in  the  introductory  text  of  paragraph  (b) 
the  phrase  "except  that  only  FD&C  Red 
No.  40  and  FD&C  Red  No.  40  Aluminum 
Lake  may  be  safely  used  in  coloring" 
and  adding  in  its  place  the  word 
"including",  in  paragaph  (b)(2)  by 
removing  the  words  "additives"  and 
"their"  and  adding  in  their  place  the 
words  "additive"  and  "its", 
respectively,  to  read  as  follows: 

§74.2340    FD&C  Red  Na  40. 

(a)*  *   * 

(2)  Lakes  made  with  FD&C  Red  No.  40 
shall  conform  to  the  requirements  of 
§  74.2050. 


57.  Section  74.2705  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  new  paragraph 
(a)(2),  by  removing  paragraph  (b)(2)  and 
(c)(2)  and  redesignating  paragraphs 
(b)(1)  and  (c)(1)  as  paragraphs  (b)  and 
(c),  respectively,  to  read  as  follows: 

§74.2706    FD&C  Yellow  No.  5. 

(a)*  *  * 

(2)  Lakes  made  with  FD&C  Yellow  No. 

5  shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

58-59.  Section  74.2706  is  amended  by 
redesignating  paragraph  (a)  as 
paragraph(a)(l)  and  by  adding  new 
paragraph  (a)(2)  to  read  as  follows: 

§74.2706    FD&C  Yellow  No.  6. 

(a)*  •  • 

(2)  Lakes  made  with  FD&C  Yellow  No. 

6  shall  conform  to  the  requirements  of 
§  74.2050. 

***** 

60.  Section  74.2710  is  amended  by 
redesignating  paragraph  (a)  as 
paragraph(a)(l)  and  by  adding  a  new 
paragraph  (a)(2)  to  read  as  follows: 

§74.2710    DAC  Yellow  No.  10. 

(a)*  *  •     ' 

(2)  Lakes  made  with  D&C  Yellow  No. 
10  shall  conform  to  the  requirements  of 
§  74.2050. 


PART  80-COLOR  ADDITIVE 
CERTIHCAT10N 

61.  The  authority  citation  for  21  CFR 
Part  80  continues  to  read  as  follows: 

Authority:  Sees.  701,  721  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C.  371. 
379e). 

62.  Section  80.10  is  amended  in 
paragraph  (a)  by  revising  the  paragraph 
heading  and  by  removing  the  phrase 
"and  (j)(2)";  in  paragraph  (b), 
introductory  text,  by  revising  the 
paragraph  heading  and  by  removing 
"§80.21(j)(3)  and  (j)(4)"  and  adding  in 
its  place  "§  80.21(j)(2)  and  (j)(3)";  by 
redesignating  paragraphs  (c),  (d),  (e), 
and  (f)  as  paragraphs  (d),  (e),  (f).  and  (g), 
respectively,  by  amending  newly 
redesignated  paragraph  (d)  by  removing 
the  phrase  "(a)  and  (b)"  and  adding  in 
its  place  the  phrase  "(a),  (b),  and  (c)", 
and  by  adding  new  paragraph  (c)  to  read 
as  follows: 

§  80. ID    Fees  for  certification  services. 

[a]  Fees  for  straiglit  colors.  *  *  * 

***** 

(b)  Fees  for  repacks  of  certified 
straight  colors  and  color  additive 
mixtures.  *  *  * 
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(c)  Fees  for  lakes  and  ippacks  of 
certified  lakes.  The  fee  lor  the  services 
provided  under  the  regulations  in  this 
part  in  the  case  of  each  notice  claiming 
certification  submitted  in  accordance 
with  §  80.33  shall  be  $30.00. 
*         •        *         •         » 

63.  Section  80.21  is  aniend(»d  in 
paragraph  (g)(1)  by  removing  the  phrase 
"and  lakes";  by  amendmg  paragraph 
(g)(2)  by  adding  the  words  "of  straight 
colors"  at  the  end  of  the  sentence;  by 
revising  paragraph  (h)(1);  by  removing 
paragraph  (h)(2)  and  redesignating 
paragraphs  (h)(3)  and  (li)(4)  as 
paragraphs  (h)(2)  and  (h)(3). 
respectively;  by  revising  newly 
redesignated  paragraph  (h)(3):  by 
amending  paragraph  (j),  introductory 
text,  by  removing  the  words  "a  lake," 
and  by  removing  the  phrase  "previously 
certified  color  additive"  and  adding  in 
its  place  the  phrase  "previously 
certified  straight  color";  by  removing 
paragraph  (j)(2)  and  redesignating 
paragraphs  (j)(3)  and  (j)(4)  as  paragraphs 
(j)(2)  and  (j)(3),  respectively;  and  by 
revising  the  paragraph  heading  of  newly 
designated  paragraph  (j)(2)  to  read  as 
follows: 

§80.21    Request  for  certmcatloa 

*  •  *  •  * 

(h)'   •  • 

(1)  The  name  of  a  straight  color  shall 
be  the  name  of  the  color  additive  as 
listed  in  part  74  of  this  chapter. 

***** 

(3)  The  name  of  a  repack  shall  be  the 
name  described  in  paragraph  (h)(1)  or 
(h)(2)  of  this  section,  whichever  is 
applicable. 

***** 

())••* 

(2)  Request  for  certification  of  a 
repack  of  a  batch  of  certified  straight 
color  *  *  • 

***** 

64.  Section  80.ii2  is  revised  to  read  as 
follows: 

§  80.22    Samples  to  accomfMny  requests 
for  certification  or  to  be  held  as  records. 

(a)  Straight  colors  and  their  mixtures 
and  repacks.  A  sample  of  a  batch  of 
color  additive  which  is  to  accompany  a 
request  for  certification  shall: 

(1)  Be  taken  only  after  such  batch  has 
been  so  thoroughly  mixed  as  to  be  of 
uniform  composition  throughout; 

(2)  Be  held  under  the  control  of  the 
person  requesting  certification  until 
certified;  and 

(3)  Be  labeled  to  show: 

(i)  The  name  of  the  color  additive; 
(ii)  The  manufacturer's  batch  number; 
(iii)  The  quantity  ol  such  batch; 
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.  (iv)  The  name  and  post  office  address 
of  the  person  requesting  certification  of 
such  batch;  and 

(v)  Be  accompanied  by  any  label  or 
labeling  intended  to  be  used. 

(b)  Lakes  and  their  repacks.  A  sample 
of  a  batch  of  lake  that  is  to  be  held  by 
a  firm  claiming  certification  for  the 
batch  shall: 

(1)  Be  taken  prior  to  submission  of  the 
notice  claiming  certification; 

(2)  Be  taken  only  after  such  batch  has 
been  so  thoroughly  mixed  as  to  be  of 
uniform  composition  throughout; 

(3)  Be  sealed  and  stored  in  such  a 
manner  as  to  prevent  change  in 
composition; 

(4)  Be  held  by  the  firm  daiming 
certification  for  the  batch,  as  required  by 
S  80.39(b)(3);  and 

(5)  Be  labeled  to  show: 
(i)  The  name  of  the  lake; 

(ii)  The  percent  total  color  for  the 
batch  and,  if  the  batch  contains  more 
than  one  straight  color,  the  percent  color 
in  the  batch  for  each  straight  color; 

(iii)  The  firm's  batch  number  and  the 
date  the  sample  was  taken; 

(iv)  The  quantity  of  the  batch; 

(v)  The  name  and  place  of  business  of 
the  firm  claiming  certification  for  the 
batch; 

(vi)  A  copy  of  any  label  or  labeling 
intended  to  be  used  with  the  batch;  and 

(vii)  After  receipt  of  an  acceptance  of 
the  notice  claiming  certification  for  the 
batch,  FDA's  acceptance  number. 

65.  Section  80.31  is  amended  in 
paragraph  (a)  by  adding  a  new  heading; 
by  removing  in  paragraph  (a)(2)  in  the 
phrase  "parts  81  and  82"  and  adding  in 
its  place  "part  74",  by  removing  in 
paragraph  (a](3]  the  phrase  "81,  and 
82",  by  revising  paragraph  (b),  and  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

18031    Certification.  I 

(a)  Straight  colors  and  their  mixtures 
and  repacks.  *  *  * 

•       •       •       *       «  I 

(b)  Lakes  and  their  repacks.  If  the 
Commissioner  determines,  after  such 
investigations  as  the  Commissioner 
considers  to  be  necessary,  that: 

(1)  A  notice  submitted  in  accordance 
with  §  80.33  appears  to  contain  no 
imtrue  statement  of  a  material  fact; 

(2)  Such  lake  conforms  to  the 
specifications  and  any  other  conditions 
set  forth  therefor  in  part  74  of  this 
chapter, 

(3)  The  manufactiuer  of  the  lake  is  the 
firm  that  was  issued  the  certificate  for 
each  batch  of  straight  color  used  in  the 
lake; 

(4)  The  manufacturer  or  repacker  of 
the  batch  has  complied  with  the 
notification  requirements  in  §  80.33  and 


the  recordkeeping  requirements  in 
§80.39;  and 

(5)  The  batch  covered  by  such  notice 
otherwise  appears  to  comply  with  the 
regulations  in  this  chapter,  the 
Commissioner  shall  issue  to  the  firm 
that  submitted  the  notice,  an  acceptance 
showing  the  acceptance  number 
assigned  to  such  notice.  Upon  issuance 
of  such  an  acceptance,  the  batch 
covered  by  the  notice,  subject  to  the 
terms,  conditions  and  restrictions 
prescribed  by  part  74  of  this  chapter,  is 
a  certified  batch. 

(c)  If  the  Commissioner  determines, 
after  such  investigation  as  the 
Commissioner  considers  to  be 
necessary,  that  a  request  submitted  in 
accordance  with  §  80.21,  or  the  batch  of 
color  additive  covered  by  such  request, 
does  not  comply  with  the  requirements 
prescribed  by  paragraph  (a)  of  this 
section  for  the  issuance  of  a  certificate, 
or  that  a  notice  submitted  in  accordance 
with  §  80.33,  or  the  batch  of  lake 
covered  by  such  notice,  does  not 
comply  with  the  requirements 
prescribed  by  paragraph  (b)  of  this 
section  for  the  issuance  of  an  acceptance 
of  the  notice,  the  Commissioner  shall 
refuse  to  certify  such  batch,  and  shall 
give  notice  thereof  to  the  person  who 
submitted  such  request,  or  such  notice, 
stating  the  Commissioner's  reasons  for 
refusal.  Any  person  who  contests  such 
refusal  shall  have  an  opportunity  for  a 
regulatory  hearing  before  the  Food  and 
Drug  Administration  pursuant  to  part  16 
of  this  chapter. 

66.  Section  80.32  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  (c),  and  the 
introductory  text  of  paragraph  (d);  in 
paragraphs  (e),  (f),  introductory  text,  and 
(g)  by  adding  the  words  "or  an 
acceptance  of  a  notice  claiming 
certification"  after  the  words  "A 
certificate";  and  in  paragraph  (h)  by 
revising  the  first  sentence  to  read  as 
follows: 

§  80.32    Limitations  of  certification. 

(a)  If  a  certificate  or  ar  acceptance  of 
a  notice  claiming  certification  is 
obtained  through  fraud  or 
misrepresentation  of  a  material  fact, 
such  certificate  or  acceptance  shall  not 
be  effective,  and  a  color  additive  from 
the  batch  on  which  such  certificate  or 
acceptance  was  issued,  or  from  Jiny 
batch  of  lake  prepared  with  such  color 
additive,  shall  be  considered  to  be  from 
a  batch  that  has  not  been  certified  in 
accordance  with  the  regulations  in  this 
part.  Whenever  the  Commissioner 
learns  that  any  certificate  or  acceptance 
of  a  notice  claiming  certification  has 
been  obtained  through  fraud  or  material 
misrepresentation,  the  Commissioner 


shall  notify  the  holder  of  the  certificate 
or  acceptance  that  it  is  of  no  effect. 

(b)  If,  between  the  time  a  sample  of 
color  additive  accompanying  a  request 
for  certification  or  retained  by  a  firm 
that  has  submitted  a  notice  claiming 
certification  is  taken  from  a  batch  of 
color  additive  and  the  time  a  certificate 
or  an  acceptance  of  the  notice  claiming 
certification  for  such  batch  is  received 
by  the  person  to  whom  such  certificate 
or  acceptance  is  issued,  any  such  color 
additive  becomes  changed  in 
composition,  such  certificate  or  such 
acceptance  shall  not  be  effective  with 
respect  to  such  changed  color  additive, 
and  such  changed  color  additive,  and 
any  lake  prepared  with  such  color 
additive,  shall  be  considered  to  be  h-om 
a  batch  that  has  not  been  certified  in 
accordance  with  the  regulations  in  this 
part. 

(c)  If,  at  any  time  after  a  certificate  or 
an  acceptance  of  a  notice  claiming 
certification  is  received  by  the  person  to 
whom  it  is  issued,  any  color  additive 
from  the  batch  covered  by  such 
certificate  or  acceptance  becomes 
changed  in  composition,  such  certificate 
or  acceptance  shall  expire  with  respect 
to  such  changed  color  additive.  After 
such  expiration,  such  color  additive  and 
any  lake  prepared  with  such  color 
additive  shall  be  considered  to  be  from 

a  batch  that  has  not  been  certified  in 
accordance  with  this  part;  except  that 
such  color  additive  or  lake  shall  not  be 
so  considered  when  used  for  coloring  a 
food,  drug,  or  cosmetic,  or  for  the 
purpose  of  certifying  a  batch  of  a 
mixture  in  which  such  color  additive 
was  used  as  an  ingredient,  or  for  use  in 
preparing  a  batch  of  a  mixture  for  which 
exemption  from  certification  has  been 
authorized,  or  for  use  in  preparing  a 
batch  of  lake  for  which  certification  is 
claimed  under  §  80.31(b),  if  such  change 
resulted  solely  from  such  use. 

(d)  A  certificate  or  an  acceptance  of  a 
notice  claiming  certification  shall  expire 
with  respect  to  any  color  additive 
covered  thereby  if  the  package  in  which 
such  color  additive  was  closed  for 
shipment  or  delivery  is  opened.  After 
such  expiration  such  color  additive 
shall  be  considered  to  be  from  a  batch 
that  has  not  been  certified,  except  that 
such  color  additive  shall  not  be  so 
considered  when  the  package  is  opened; 
***** 

(h)  When  the  listing  or  the 
specifications  for  a  color  additive  are 
revoked  or  amended,  the  final  order 
effecting  the  revocation  or  amendment 
may  specify,  in  addition  to  its  own 
effective  date,  a  date  on  which  all 
previous  certificat,es  or  acceptances  of 


notices  claiming  certification  for 
existing  batches  and  portions  of  batches 
of  such  a  color  additive  issued  under 
the  revoked  or  amended  regulations 
shall  cease  to  be  effective;  and  any  such 
lots  or  batches  of  the  color  additive,  and 
any  batches  of  lake  prepared  from  such 
lots  or  batches,  shall  be  regarded  as 
uncertified  after  the  date  specified 
unless  a  new  certificate  or,  for  a  lake,  a 
new  acceptance  of  a  notice  claiming 
certification,  can  be  and  is  obtained  in 

conformance  with  the  new  regulations. 

•  *  * 

67.  New  §  80.33  is  added  to  subpart  B 
to  read  as  follows: 

§  80.33    Notice  claiming  certification  for  a 
iMtch  of  lalte. 

A  notice  claiming  certification  for  a 
batch  of  lake  or  lake  repack  shall: 

(a)  Be  addressed  to  the  Commissioner 
of  Food  and  Drugs; 

(b)  Be  prepared  in  the  manner  set 
forth  in  paragraph  (i)  of  this  section; 

(c)  Be  submitted  in  duplicate; 

(d)  Be  signed  by  a  responsible  officer 
of  the  firm  submitting  the  notice.  In  the 
case  of  a  foreign  company,  the  notice 
must  be  signed  by  a  responsible  officer 
of  such  firm,  and  by  an  agent  of  the  firm 
who  resides  in  the  United  States; 

(e)  Show  the  name  and  place  of 
business  (street  address,  city,  State,  and 
zip  code)  of  the  firm  submitting  the 
notice; 

(f)  Be  accompanied  by  the  fee 
prescribed  in  §  80.10  unless  the  firm  has 
established  an  advanced  deposit  to  be 
used  for  prepayment  of  such  fees.  In  no 
case  shall  the  Commissioner  consider  a 
notice  claiming  certification  for  a  batch 
of  lake  or  lake  repack  if  the  fee 
accompanying  such  notice  is  less  than 
that  required  by  §  80.10  or  if  such  fee 
exceeds  the  amount  held  in  the  advance 
deposit  account  of  the  firm  submitting 
such  notice;  and 

(g)  Be  accompanied  by  any  label  or 
labeling  intended  to  be  used  with  the 
batch. 

(h)  The  name  of  a  lake  shall  be  the 
name  derived  in  the  manner  described 
in  part  74  of  this  chapter. 

(i)  The  form  for  submission  of  the 
notice  shall  be  one  of  the  following, 
depending  on  whether  the  color 
additive  is  a  new  batch  of  lake  or  a 
repack  of  a  previously  certified  batch  of 
lake: 

(1)  Notice  claiming  certification  for  a 
new  batch  of  lake. 

Date    

Division  of  Programs  and  Enforcement  Policy 
(HFS-105),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration.  200  C  St.  SW.,  Washington. 
DC  20204. 

In  accordance  with  the  regulations 
promulgated  under  the  Federal  Food,  Drug. 


and  Cosmetic  Act,  we  hereby  give  notice  that 
we  claim  certification  for  a  batch  of  lake. 

Name  of  lake 

Batch  numlier  

Batch  weighs 


Color  content percent  of  hatch. 

How  stored  f»ending  certification    . 


pounds  (or  kilograms) 

Total  color percent  of  batch 

For  each  straight  color  used: 

Color  content percent  of  batch. 

How  stored  pending  certification    


(State  conditions  of  storage,  with  kind  and 

size  of  containers,  location,  etc.) 

For  use  in 


(State  proposed  uses) 

Ingredients  of  batch 

Name  of  each  straight  color  used 


For  each  straight  color  used: 

Certified  Lot  number 

Quantity  used pounds  (or  kilograms) 

For  each  precipitant  or  substratum  ingredient 
used: 

Name  of  ingredient  used   

Quantity  used pounds  (or  kilograms) 

If  any  previously  certified  batches  of  lake 
have  been  used,  provide  the  following 
information  for  each  such  t>atch. 
Name  of  lake    


FDA  acceptance  number 
(or  certified  lot  number) 
Quantity  used 


pounds  (or  kilograms),  Required  fee,  §  30.00 
(drawn  to  the  order  of  Food  and  Drug 
Administration.) 

This  batch  of  lake  was  manufactured  by  the 
undersigned  firm  and  meets  the  requirements 
of  21  CFR  parts  74  and  80.  The  records 
required  by  21  CFR  80.39,  including  a 
representative  sample  of  the  t)atch,  are 
available  for  FDA  inspection  at  the 
undersigned  firm. 

(Signed)     

By 

(Title) 

(2)  Notice  claiming  certification  for  a 
repack  of  a  batch  of  certified  lake. 

Date 

Division  of  Programs  and  Enforcement  Policy 
(HFS-105).  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  .SW.,  Washington, 
DC  20204. 

In  accordance  with  the  regulations 
promulgated  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  we  hereby  give  notice  that 
we  claim  certification  for  a  batch  of  lake 
repack. 

Name  of  lake 

Original  batch: 

FDA  acceptance  numl)er 

(or  certified  lot  numbei  j 

Total  color percent  of  t>atch 

For  each  straight  color  used: 

Color  content percent  of  batch. 

This  lake  obtained  from  (provide  name  and 
place  of  business  of  manufacturer  of  the  lake) 

Batch  number 

Batch  weighs pounds 

(or  kilograms] 
Repacked  batch: 

Total  color percent  of  batch 

For  each  straight  color  used: 


(State  conditions  of  storage,  with  kind  and 

size  of  containers,  location,  etc.) 

Certified  for  use  in  


(State  proposed  uses) 

Required  fee,  S30.00  (drawn  to  the  order  of 
Food  and  Drug  Administration). 

This  batch  of  lake  was  repacked  by  the 
undersigned  firm  and  meets  the  requirements 
of  21  CFR  parts  74  and  80  The  records 
required  by  21  CFR  80.39.  including  a 
representative  sample  of  the  batch,  are 
available  for  FDA  inspection  at  the 
undersigned  firm. 

(Signed)     

By 

(j)  The  Food  and  Drug  Administration 
will  furnish  a  response  to  each  notifier 
within  5  working  days  of  receipt  of  the 
notice.  The  response  will  either: 

(1)  Accept  the  notice  claiming 
certification;  or 

(2)  Reject  the  notice  claiming 
certification,  in  which  case  the  batch  of 
lake  covered  by  the  notice  has  not 
complied  with  the  requirements  of 

§  80.31(b)  of  this  chapter  and  is  not  a 
certified  batch. 

S  80.34    [Amanded] 

68.  Section  80.34  Authority  to  refuse 
certification  service  is  amended  in 
paragraph  (a)(1)  by  removing  the  phrase 
"a  certificate"  and  adding  in  its  place 
the  phrase  "a  certificate  or  an 
acceptance  of  a  notice  claiming 
certification";  and  in  paragraph  (a)(4)  by 
removing  the  phrase  "color  additives 
and  intermediates"  and  adding  in  its 
place  "color  additives,  intermediates 
and  substrata". 

$80.35    [Amended] 

69.  Section  80.35  Color  additive 
mixtures:  certification  and  exemption 
from  certification  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "straight  colors  '  and  adding  in 
their  place  the  words  "listed  colors '; 
and  in  paragraph  (b)  by  romoving  the 
words  "straight  color"  and  adding  in 
their  place  the  words  "listed  color"  the 
three  times  they  appear. 

70.  Set:tion  80.37  is  revised  to  read  as 
follows: 

§  80.37    Treatment  of  t>atch  pending 
certification. 

Immediately  after  the  sample  is  taken 
that  (for  a  batch  of  color  additive  sub|ect 
tocertificuition  under  §80.3 1(a))  is  to 
accompany  a  reque.st  for  certifi<..ition  of 
the  batch  or  (for  a  haU.h  of  lake  subject 
to  certification  under  §80.3 1(b))  is  to  \ie 
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retained  by  the  firm  preparing  or 
repacking  the  batch,  the  batch  shall  be: 

(a)  Stored  in  containers  of  such  kind 
as  to  prevent  change  in  composition. 

(b)  Held  under  the  control  of  the 
person  requesting  or  claiming 
certification  until  certified. 

(c)  Marked,  by  labeling  or  otherwise, 
in  a  manner  such  that  there  can  be  no 
question  as  to  the  identity  of  the  batch 
and  no  question  that  it  is  not  to  be  used 
until  the  requested  certificate  or 
acceptance  of  the  notice  claiming 
certification  has  been  issued. 

71.  Section  80.38  is  revised  to  read  as 
follows: 

§80.38   Treetment  of  batch  after 


UM 


(a)  Labeling.  (1)  Immediately  upon 
notification  that  a  batch  of  color 
additive  has  been  certified  under 

§  80.31(a),  the  person  requesting 
certification  thereof  shall  identify  such 
batch,  by  labeling,  with  the  certified  lot 
number. 

(2)  Immediately  upon  notification  that 
the  notice  submitted  in  accordance  with 
§  80.33  has  been  accepted,  the  firm 
claiming  certification  for  the  batch  shall 
identify  such  batch,  by  labeling,  with 
the  FDA  acceptance  number. 

(b)  Storage.  The  person  requesting  or 
claiming  certification  shall  maintain 
storage  in  such  manner  as  to  prevent 
change  in  composition  until  such  batch 
has  been  packaged  and  labeled  as 
required  by  §§  70.20  and  70.25  of  this 
chapter,  except  that  the  person 
requesting  or  claiming  certification  may 
use  such  color  additive  for  the  purpose 
of  coloring  a  food,  drug,  or  cosmetic. 

72.  Section  80.39  is  revised  to  read  as 
follows: 

§80.39    Records.  | 

(a)  Records  of  distribution,  (l)  The 
person  to  whom  a  certificate  is  issued  or 
the  firm  to  which  FDA  issues  an 
acceptance  of  a  notice  claiming 
certification  shall  keep  complete  records 
showing  the  disposal  of  all  the  color 
additive  from  the  batch  covered  by  such 
certificate  or  such  acceptance.  These 
records  shall  show: 

(i)  Each  quantity  used  by  such  person 
or  firm  from  such  batch  and  the  date 
and  kind  of  such  use. 

(ii)  The  date  and  quantity  of  each 
shipment  or  delivery  from  such  batch, 
and  the  name  and  post  office  address  of 
the  person  to  whom  such  shipment  or 
delivery  was  made. 

(2)  Upon  the  request  of  any  officer  or 
employee  of  the  Food  and  Drug 
Administration  or  of  any  other  officer  or 
employee  acting  on  behalf  of  the 
Seoetary  of  Health  and  Human 
Services,  such  person  or  such  firm,  at  all 


reasonable  hours  until  at  least  2  years 
after  disposal  of  all  such  color  additive, 
shall  make  the  records  required  by 
peiragraph  (a)(1)  of  this  section  available 
to  any  such  officer  or  employee,  and 
shall  accord  to  such  officer  or  employee 
full  opportunity  to  make  inventory  of 
stocks  of  such  color  additive  on  hand 
and  otherwise  to  check  the  correctness 
of  such  records. 

(b)  Certification  records  for  lakes.  (1) 
The  manufacturer  or  repacker  of  a  lake 
certified  under  §  80.31(b)  shall  keep 
complete  records  showing  that  the  batch 
of  lake  covered  by  the  notice  claiming 
certificaion  is  in  compliance  with  parts 
74  and  80  of  this  chapter. 

(i)  For  both  manufacturers  and 
repackers,  these  records  shall  include: 

(A)  A  copy  of  the  notice  claiming 
certification  for  the  batch; 

(B)  A  copy  of  FDA's  acceptance  of  the 
notice;  and 

(C)  Complete  reports  of  all  chemical 
analyses  performed  on  the  batch.  Such  " 
analyses  shall  include,  for  each  batch, 
analyses  that  establish  the  percent  total 
color  for  the  batch  and,  if  the  batch 
contains  more  than  one  straight  color, 
the  percent  color  for  each  straight  color 
in  the  batch. 

(ii)  For  manufacturers  only,  the 
records  shall  also  include: 

(A)  A  copy  of  the  certificate  for  each 
batch  of  straight  color  used  to  prepare 
the  batch  of  lake; 

(B)  For  each  certified  batch  of  lake 
that  was  used  as  an  ingredient,  a  copy 
of  FDA's  acceptance  of  the  notice 
claiming  certification  for  the  batch,  or  if 
certified  before  (date  of  publication  of 
the  final  rule),  a  copy  of  the  certificate 
for  the  batch; 

(C)  Manufacturer  specifications  for 
substratum  and  precipitant  ingredients 
used  in  the  preparation  of  the  batch;  and 

(D)  For  each  batch  that  contains  a 
barium  salt  as  provided  in  §§  74.1050 
and  74.2050  of  this  chapter,  analyses 
that  show  that  the  batch  meets  the 
specification  for  soluble  barium  in 

§  74. 1050(b)  of  this  chapter. 

(2)  A  firm  claiming  certification  for  a 
batch  of  lake  under  §  80.31(b)  shall 
retain  an  8-ounce  sample  of  the  batch  as 
required  by  §  80.22(b);  however,  such 
sample  need  not  be  submitted  to  FDA. 

(3)  Upon  the  request  of  any  officer  or 
employee  of  the  Food  and  Drug 
Administration  or  of  any  other  officer  or 
employee  acting  on  behalf  of  the 
Secretary  of  Health  and  Human 
Services,  such  firm,  at  all  reasonable 
hours  until  at  least  2  years  after  disposal 
of  all  such  color  additive,  shall  make  the 
records  and  the  sample  required  by 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  available  to  any  such  officer  or 
employee,  and  shall  accord  to  such 


officer  or  employee  full  opportunity  to 
make  inventory  of  stocks  of  such  color 
additive  on  hand  and  otherwise  to 
check  the  correctness  of  such  records. 

(c)  The  records  required  to  be  kept  by 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  kept  separately  from  all  other 
records. 

PART  81— GENERAL  SPECinCATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS.  DRUGS,  AND 
COSMETICS 

73.  The  authority  citation  for  21  CFR 
part  81  continues  to  read  as  follows: 

Authority:  Sees.  701,  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  371, 
379e). 

PART  81— [REMOVED] 

74.  Part  81  is  removed. 

PART  82— LISTING  OF  CERTIFIED 
PROVISIONALLY  USTED  COLORS 
AND  SPEanCATIONS 

75.  The  authority  citation  for  21  CFR 
part  82  continues  to  read  as  follows: 

Authority:  Sees.  701,  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  371, 
376,  379e). 

PART  82— (REMOVED] 

76.  Part  82  is  removed. 
PART  101— FOOD  LABELING 

77.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454,  1455);  sees.  201.  301.  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

78.  Section  101.22  is  amended  in 
paragraph  (k)(l)  by  revising  the  first 
sentence  and  by  removing  the  phrase 
"or  part  82"  in  the  second  sentence  to 
read  as  follows: 

§  1 01 .22    Foods;  lalMling  of  spices, 
flavorings,  cdortngs  and  chemical 
preservatives. 

***** 

(k)*  *  * 

(1)  A  color  additive,  including  a  lake, 
subject  to  certification  under  section 
721(c)  of  the  act  shall  be  declared  by  the 
name  of  the  color  additive  fisted  in  the 
applicable  regulation  in  part  74  of  this 
chapter,  except  that  it  is  not  necessary 
to  include  the  "FD&C"  prefix  or  the 
term  "No."  in  the  declaration,  and  for 
lakes  it  is  also  not  necessary  to  identify 
the  aluminum  cation  or  alumina 
substratum,  but  the  term  "Lake"  shall  be 


included  in  the  declaration  (e.g..  Blue  1 
Lake).  *  *  * 


PART  178-INDIRECT  FOOD 
ADDITIVES;  ADJUVANTS. 
PRODUCTION  AIDS.  AND  SANITIZERS 

79.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201, 402,  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

§17&3297    [Amended] 

80.  Section  178.3297  Colorants  for 
polymers  is  amended  in  paragraph  (d) 
by  removing  the  phrase  ",  81,  and  82". 

PART  201— LABEUNG 

81.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  201,  301.  501,  502.  503.  505, 
506,  507,  50«,  510  512,  530-542.  701,  704. 
721  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331.  351.  352,  353.  355, 
356.  357.  358,360,  360b.  360gg-36088,  371, 
374,  379e);  sees  215,  301,  351,  361  of  the 
Public  Health  Service  Act  (42  U.S.C  216, 
241,  262,  264). 


§201.20    [Amended] 

82.  Section  201.20  Declaration  of 
presence  of  FD&C  Yellow  No.  5  and/or 
FD&C  Yellow  No.  6  in  certain  drugs  for 
human  use  is  amended  in  paragraph  (a) 
by  adding -the  words  "or  a  lake  of  FD&C 
Yellow  No.  5"  before  the  words  "as  a 
color  additive  using  the  names",  in 
paragraph  (b)  by  adding  the  words  "or 

a  lake  of  FDftC  Yellow  No.  5"  before  the 
words  "that  are  administered",  and  in 
paragraph  (c)  by  adding  the  words  "or 
a  lake  of  FD&C  Yellow  No.  6"  before  the 
words  "shall  specifically". 

PART  701— COSMETIC  LABEUNG 

83.  The  authority  citation  for  21  CFR 
part  701  continues  to  read  as  follows: 

Authority:  Sees.  201,  502,  601,  602.  603. 
701,  704  of  the  Federal  Food,  Dmg.  and 
Cosmetic  Act  (21  U.S.C.  321.  352.  361.  362. 
363.  371,  374);  sees.  5. 6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1454, 1455). 

84.  Section  701.3  is  amended  by 
redesignating  paragraph  (c)(1)  as 
paragraph  (c)(l)(ii)  and  by  adding  new 
paragraph  (c)(l)(i)  to  read  as  follows: 


§  701 .3    Designation  o(  ingredients. 

*        •        •        •        * 

(c)*   *   * 

(l)(i)  For  color  additives,  the  name  of 
the  color  additive  listed  in  the 
applicable  regulation  in  part  73  or  74  of 
this  chapter,  except  that  it  is  not 
necessary  to  include  the  "FD&C"  or 
"D&C"  prefix  or  the  term  "No."  in  the 
declaration,  but  the  prefix  "Ext."  shall 
be  included  in  the  declaration.  (For 
example,  Ext.  D&C  Yellow  No.  7  may  be 
declared  as  Ext.  Yellow  7.)  For  lakes,  it 
is  also  not  necessary  to  identify  the 
cation  precipitants  or  the  substrata,  but 
the  term  "Lake"  shall  be  included  in  the 
declaration.  (For  example,  the  name  of 
a  lake  prepared  by  the  extension  of 
FD&C  Red  No.  40  and  D&C  Yellow  No. 
10  on  alumina  and  titanium  dioxide 
using  aluminum  chloride  and  calcium 
chloride  precipitants  is  "Red  40  and 
Yellow  10  Lake."). 


Dated:  February  16.  1996. 
William  B.  Schuhx, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  96-4584  Filed  2-2*-96;  8:45  am] 
■UMQ  COM  41W-01-r 
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DEPARTMENT  OF  THE  TREASURY 
Fiaeal  *Winrira 

I 

31CFRPartd57 

IDepartmant  of  the  Treasury  Ctreular,  Public 
D«M  Sartor  No.  2-89] 

Regulations  Governing  Book-Entry 
TrMSury  Bonds,  Notes,  and  Bills 


UM  I 


AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Proposed  rule.  ' 

SUMMARY:  Treasury  is  proposing 
regulations  that  will  govern  Treasury 
bonds,  notes,  and  bills  (marketable 
Treasury  securities)  in  book-entry  form 
held  in  the  commercial  book-entry 
system.  The  rules  incorporate  recent 
and  significant  changes  in  commercial 
and  property  law  addressing  the 
holdings  of  securities  through  financial 
intermediaries.  The  proposed  rules 
would  replace  existing  Treasury 
regulations  that  contain  outdated  legal 
concepts. 

DATES:  Comments  must  be  submitted  on 
or  before  May  3, 1996. 
ADDRESSES:  Send  comments  to  the 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  Room  503,  E  Street 
Building,  Washington,  DC  20239-0001. 
Comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Treasury  Department  Library,  Room 
5030,  Main  Treasury  Building,  1500 
Pramsylvania  Avenue,  NW,  Washington. 
DC  20220. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Walter  T.  Eccard,  Chief  Counsel  (202) 
219-3320,  or  Cynthia  E.  Reese,  Deputy 
Chief  Counsel,  (202)  219-3320. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Treasury  is  reproposing  rules  for  the 
Treasury/Reserve  Automated  Debt  Entry 
System  ("TRADES").  The  adoption  of 
TRADES  is  the  culmination  of  a  27-year 
Treasury  process  of  moving  from  issuing 
securities  only  in  definitive  (physical/ 
certificated/ paper)  form  to  issuing 
marketable  securities  exclusively  in 
book-entry  form. 

Some  numbers  help  put  the  scope  of 
this  process  in  perspective,  hi  1967,  the 
year  before  Treasury  issued  its  first 
book-entry  security,  there  were  $211 
billion  of  marketable  Treasury  securities 
outstanding— all  in  definitive  form.  As 
of  December  31, 1995,  there  were 
approximately  $3.3  trillion  of 
m^etable  Treasury  securities 
outstanding  (not  counting  Treasury 
securities  held  by  various  government 
trust  funds),  99.7%  of  which  were  in 
book-entry  form. 


Treasury  had  considered  the  potential 
benefits  of  converting  from  definitive 
securities  to  securities  in  book-entry 
form  at  various  times  since  as  early  as 
1940.  In  1964,  following  substantial 
losses  of  definitive  securities,  Treasury 
and  the  Federal  Reserve  Banks  began  a 
four- year  study  of  the  practical  and  legal 
aspects  of  initiating  a  book-entry 
system. 

As  a  culmination  of  this  study,  the 
first  Treasury  book-entry  securities 
regulations  were  issued  effective 
January  1, 1968.'  Securities  converted  to 
book-entry  form  pursuant  to  these 
regulations  consisted  of  marketable 
Treasury  securities  held  by  Federal 
Reserve  Banks  that  were  either  held  as 
collateral  pledges  to  the  United  States  or 
represented  proprietary  holdings  of 
member  banks.  The  Federal  Reserve 
Banks,  which  already  acted  as 
Treasury's  fiscal  agent  with  respect  to 
transactions  in  definitive  U.S.  securities, 
began  to  act  in  that  capacity  with 
respect  to  Treasury's  book-entry 
securities  as  well. 

During  the  following  year,  the  then 
applicable  regulations  were  revised  to 
extend  the  book-entry  system  to 
Treasiu7  securities  held  by  the  Federal 
Reserve  Banks  that  were  pledged  to 
third  parties,  such  as  courts  or  other 
public  officials,  for  the  performance  of 
certain  obligations  or  to  secure  deposits 
of  public  funds.  The  book-entry 
conversion  authority  initiated  in  1968 
and  1969  allowed  the  Federal  Reserve 
Banks  to  reduce  both  the  increasing 
volume  of  definitive  securities  stored  in 
their  vaults  and  the  risk  of  loss.  Studies 
were  undertaken  at  that  time  to 
determine  the  feasibility  of  expanding 
the  system  to  include  other  Treasury 
securities  not  initially  eligible  for  the 
Treasury  book-entry  system. 

In  1971,  Treasury  regulations  were 
further  revised  to  allow  for  all 
marketable  Treasury  securities  to  be        '^ 
held  in  book-entry  form.^  The 
regulations  permitted  member  banks  to 
place  in  book-entry  form  securities  held 
for  customers,  including  those  of 
dealers.  Pursuant  to  these  regulations, 
holding  marketable  Treasury  securities 
in  book-entry  form  was  optional  and 
book-entry  securities  could  be  converted 
to  definitive  form. 

Issuance  of  these  regulations  was 
significant  in  several  respects.  They 
were  a  key  factor  in  averting  a  crisis  in 
the  government  securities  market.  At 
that  time,  banks,  brokers  and  dealers 
were  being  threatened  with  cancellation 
of  insurance  coverage  because  of  large 


I  32  FR  15672  (November  14. 1967). 
'  35  FR  20001  (December  31.  1970)  and  36  FR 
6749  (April  18.  1971). 


losses  resulting  from  the  theft  of 
definitive  securities.  The  dramatic 
increase  in  thefts  and  losses  of 
government  securities  during  the  late 
1960's  ($30  million  in  1969  and  again  in 
1970)  required  Treasury  to  obtain  new 
legislation  and  implement  new  claims 
procedures  to  grant  relief  to  claimants 
through  replacement  of  lost  or  stolen 
securities  prior  to  maturity.'  At  the 
close  of  fiscal  year  1971,  about  $230 
billion  of  marketable  Treasury  securities 
were  outstanding  and  about  $125  billion 
of  that  amount  was  in  book-entry  form. 

This  initial  success  led  to  Treasury's 
decision  to  expand  its  efforts  to  move 
toward  a  complete  book-entry  system.  A 
Treasury  and  Federal  Reserve  Bank  task 
force  was  formed  in  1976  tp  plan  for  the 
expansion  of  the  book-entiy  system  for 
issuing  Treasury  securities.  The  goal  of 
the  task  force  was  to  eliminate  the 
issuance  of  definitive  securities  in  all 
new  marketable  Treasury  offerings,  with 
an  overall  purpose  of  reducing 
paperwork,  protecting  against  loss,  theft, 
and  counterfeiting,  and  reducing 
printing  costs.  The  task  force  planned 
for  a  timed  phase-out  of  the  issuance  of 
all  definitive  securities,  beginning  in 
late  1976. 

In  December  1976,  with  the 
promulgation  of  new  regulations,* 
Treasiuy  took  the  first  step  towards  an 
exclusive  book-entry  environment  by 
offering  Treasury  bills  only  in  that  form, 
phasing  in  this  change  for  the  various 
bill  maturities.  A  52-week  bill  issue  in 
December  1976  became  the  first  offering 
of  securities  exclusively  in  book-entry 
form.  Use  of  book  entry  was  expanded 
to  include  26-week  bills  in  Jime  1977 
and  13-week  bills  in  September  1977. 

Also,  beginning  in  Dumber  1976, 
Treasury,  for  the  first  time,  began  to 
provide  book-entry  accounts  for 
investors  who  did  not  choose  to  hold 
their  book-entry  securities  accounts  at 
financial  institutions  or  dealers.  As  of 
September  30, 1977,  Treasury 
maintained  6,690  book-entry  accounts 
holding  a  total  $182  million  of  Treasury 
bills.  These  accounts  were  the 
predecessor  to  the  current  TREASURY 
DIRECT  system,^  which  was  established 
in  1986.  Treasury  notes  and  bonds  were 
issued  in  book-entry  only  form 
beginning  in  August  1986,  upon 
implementation  of  the  TREASURY 


»Pub.  L  No.  92-19,  May  27, 1971.  85  Stat.  74. 

«41  FR  5335  (December  6, 1976). 

'TREASURY  DIRECT  is  a  system  in  which 
persons  purchasing  or  already  owning  marketable 
Treasury  securities  may  hold  such  securities 
directly  with  the  Treasury  in  book-entry  accounts 
maintained  in  their  names.  As  of  December  31. 
1995,  there  were  922,397  accounts  holding  S85.3 
billion  of  marketable  Treasury  book-entry 
securities. 


DIRECT  system  pursuant  to  new 
Treasury  regulations.^ 

With  the  issuance  of  these 
regulations,  all  original  issues  of 
marketable  Treasury  securities  (bills, 
notes,  and  bonds)  were  required  to  be  in 
book-entry  form.  Book-entiy  holdings  in 
Treasury  securities  have  increased 
dramatically  since  that  time.  The 
following  chart  illustrates  this  rapid 
increase. 

.   Total  Marketable  Securities 
Outstanding' 


Year 

Pereentin 
book-entry 

June  1965 

0 

August  1976 

August  1982  

82 
95.6 

August  1986  

97.2 

December  1995 

99.7 

^  Exclusive  of  securities  held  in  various  gov- 
ernment trust  funds. 

Adoption  of  the  TRADES  regulations, 
to  govern  the  commercial  book-entry 
system  counterpart  to  TREASURY 
DIRECT,  will  mark  a  major  step  in  the 
evolution  of  Treasury's  full  book-entry 
securities  project  by  providing  a  clearer 
legal  fi-amework  for  all  commercially- 
maintained  marketable  Treasury  book- 
entry  securities. 

n.  Legal  Derelopment . 

As  Treasury  began  to  issue  securities 
in  book-entry  form,  it  confionted  a  legal 
landscape  that  did  not  provide  a 
framework  for  describing  how  such 
securities  should  be  treated.  As 
described  by  Professor  James  Rogers,  the 
reporter  for  the  drafting  committee  that 
produced  Revised  Article  8,  Investment 
Securities  of  the  Uniform  Commercial 
Code  (UCC).  adopted  by  the  American 
Law  Institute  ("ALI")  and  the  National 
Conference  of  Commissioners  on 
Uniform  State  Uws  ("NCCUSL")  in 
1994  ("Revised  Article  8").  the  version 
of  Article  8  in  effiect  in  the  late  1960s 
and  early  1970s  "•  •  *  was  based  on 
the  assumption  that  possession  and 
dehvery  of  physical  certificates  are  the 
key  elements  in  the  securities  holding 
system."  *  Those  assumptions,  however, 
did  not  fit  the  commercial  reality  of 
marketable  Treasury  book-entry 
securities. 

As  noted  above,  beginning  in  1968, 
Treasury  began  to  promulgate 
regulations  for  its  marketable  securities 
held  in  book-entry  form.  These 


»31  CFR  Part  357.  Subpart  C. 

"James  Steven  Rogers,  Boston  College  Law 
School,  Reporter,  Drafting  Committee  to  Revise 
U.CC.  Article  8  Investment  Securities,  Prefatory 
Note,  page  1,  U.CC.  Article  8  (1994  official  text 
with  comments),  hereinafter  "Prefatory  Note." 


regulations  provided,  for  the  first  time, 
a  legal  framework  for  treating 
marketable  book-entry  seciirities  issued 
by  Treasury.  Thesrregulations, 
particularly  those  adopted  in  1971, 
contained  several  important 
innovations.  First,  they  described 
transfers  of  interests  in  securities  by 
means  other  than  by  moving  paper 
certificates.'  As  currently  set  forth  in  the 
regulations, ■<>  a  transfer  of  a  marketable 
Treasury  book-entry  security  occurs 
when  a  Federal  Reserve  Bank  makes  an 
entry  in  its  records.  Second,  the 
regulations  implicitly  acknowledged 
that  interests  in  marketable  Treasury 
book-entry  securities  held  in  the 
commercial  book-entry  system  were 
held  in  a  tiered  system. ' ' 

Specifically,  the  regulations 
developed  by  Treasury  had  rules  for 
transfers  both  at  the  level  of  institutions 
having  accounts  at  a  Federal  Reserve 
Bank  and  rules  for  transfers  at  custodial 
levels  below  that  level.  These  were 
significant  innovations. 

The  regulations  developed  by 
Treasury  to  describe  the  nature  of  a 
book-entry  security,  however,  also 
deemed  such  security  to  be  the 
equivalent  of  a  bearer-definitive 
security.  This  bearer-definitive  security 
fiction,  as  it  came  to  be  known,  had  the 
advantage  of  simplicity.  It  was  also,  at 
the  time  of  its  adoption,  a  useful 
concept  that  allowed  for  the  application 
of  existing  law  at  a  time  when  holding 
securities  in  book-entry  form  was  a  new 
development.  Ultimately,  however,  the 
bearer-  definitive  fiction  proved  to  be 
unsatisfactory  because  the  attempt  to 
graft  the  rules  of  certificated  securities 
onto  book-entry  securities  left  too  many 
questions  imanswered.'^  This 


*UCC  S  8-320,  added  in  1962.  provided  for 
transfers  within  a  central  depository  system  by  the 
making  of  appropriate  entries  on  the  books  of  a 
clearing  corporation.  Unlike  the  Treasury  regulatory 
formulation,  this  UCC  provision  originally 
contemplated  the  deposit  of  paper  certificates  with 
the  depository. 

"»31  CFR  306.118(a). 

■ '  The  Federal  Reserve  Banks  maintain  book-entry 
security  accounts  for  depository  institutions  and 
other  entities  such  as  government  and  international 
agencies  and  certain  foreign  central  banks.  In  their 
book-entry  accounts  at  the  Federal  Reserve,  the 
depository  institutions  may  maintain  their  own 
security  holdings  and  holdings  for  customers,  - 
Kliich  may  include  other  depository  institutions, 
dealers,  brokers,  institutional  investors  and 
individuals.  In  turn,  the  depository  institutions' 
customers  may  maintain  accounts  for  their 
customers.  This  creates  a  tiered  chain  of  custodial 
relationships.  Thus,  there  frequently  are  multiple 
levels  between  the  issuer  of  the  security  and  the 
uhimate  holder  of  the  beneflcial  interest  in  that 
security. 

''These  uncertainties  are  well  described  in 
Charles  W.  Mooney,  Jr..  "Beyond  Negotiability:  A 
New  Model  for  Transfer  and  Pledge  of  Interests  in 
Securities  Controlled  by  Intermediaries."  12 
Cardozo  L.  Rev.  305  (1990)  (hereinafter  "Beyond 
Negotiability"). 


uncertainty  poses  risks  in  the  event  of 
systemic  failure.'-^  TRADES  is  designed 
to  ameliorate  these  risks. 

In  1978  the  existing  UCC  Article  8 
was  amended  and,  as  part  of  that 
process,  there  was  an  attempt  to  provide 
some  guidance  on  the  treatment  of  book- 
entry  securities.  That  attempt  did  not 
provide  sufficient  guidance  for  a  tiered 
system  of  ownership  such  as  the  one 
that  exists  for  Treasury  securities 
because  the  rules  of  that  version  of 
Article  8  "were  based  on  the 
assumption  that  changes  in  ownership 
of  securities  would  be  effected  by 
delivery  of  physical  certificates  or  by 
registration  of  transfer  on  the  books  of 
the  issuer."  '*  In  the  Treasury  system 
that  assumption  was  not  correct.  A 
second  level  of  confusion  was  created 
because  the  Treasiuy  regulations 
continued  to  rely  on  the  bearer- 
definitive  fiction  but  referenced  state 
law  (which  for  most  states  included  the 
1978  revision  to  Article  8).  Thus,  there 
was  lack  of  clarity  as  to  how  the  1978 
amendments  to  Article  8  and  the  bearer- 
definitive  fiction  interacted  and  how 
interests  at  levels  below  a  Federal 
Reserve  Bank  were  to  be  treated." 

By  1984  Treasury  had  concluded  that 
it  needed  to  change  its  existing  book- 
entry  regulations.  Several  events 
buttressed  that  conclusion.  As  described 
above,  the  outstanding  amount  of 
marketable  Treasury  book-entry 
securities  increased  dramatically.  In 
1984  representatives  of  a  number  of 
financial  institutions  brought  to 
Treasury's  attention  the  need  for 
certainty  in  the  market  and  raised  a 
number  of  questions  about  the  existing 
regulations  that  they  believed 
undermined  that  certainty.  With  the 
growth  of  the  size  of  the  treasure- 
market  came  an  increase  in  the  need  for, 
and  the  use  of,  short-term  financing 
techniques,  such  as  repurchase 
transactions,  structured  to  be  low  risk. 
In  order  to  preserve  the  liquidity  of  this 
most  liquid  of  markets,  it  was  critical 
that  participants  be  able  to  settle  their 
transactions  quickly  with  a  high  degree 
of  certainty. 

Disruptions  in  the  market  caused  by 
the  failure  of  some  government 
securities  broker-dealers  further 


'•"What  led  to  the  revision  of  Revised  .Article  8 
is  not  inlermediar>'  risk  itself,  thai  is.  the  risk  thai 
customers  of  a  failed  intermediary  might  suffer  itiss. 
but  systemic  risk,  thai  is.  the  risk  that  a  failure  of 
one  security  firm  might  cause  others  lo  fail  " 
Rogers,  supra,  memorandum  accompanving  U.CC 
Revised  Article  8.  (1994  official  text  with 
comments).  "Revised  U.CC.  Article  8— Why  it's 
Needed— What  it  Does." 

"Rogers,  supra.  U.CC  Revised  Article  8. 
Prefatory  Note,  page  4. 

"  Mooney,  Bevond  Negotiability,  supra,  pp.  345- 
350. 
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underscored  the  need  for  certainty  in 
the  minds  of  maiicet  participants.  Events 
post-1984,  such  as  the  1987  market 
break  and  the  failure  of  Drexel 
Bumham,  Lambert  vahdated  the 
concern  that  lack  of  certainty,  given  the 
magnitude  of  the  dollars  involved, 
poMd  serious  systemic  risks — both  to 
the  market  for  Treasury  securities  and 
all  financial  markets.'^  More  recently, 
there  has  been  reaffirmation  of  the 
importance  of  certainty  for  transactions 
involving  book-entry  securities,  bi  a 
March  3, 1995  speech,  Alan  Greenspan. 
Chairman  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  stated, 
"•  •  *  my  experience  with  financial 
crises  has  convinced  me  that  the 
greatest  threat  to  the  liquidity  of  our 
financial  markets  is  the  potential  for 
disturbance  to  the  clearance  and 
settlement  process  for  financial 
transactions."  He  went  on  to  note,  "The 
most  important  set  of  concerns  relates  to 
the  legal  and  institutional  foundations 
of  book  entry  settlement  systems."  " 

m.  Previous  Trades  Proposals 

In  1985  Treasury  began  the  process  of 
revising  its  book-entry  security 
regulations.  Treasury  recognized  early 
on  that  the  process  would  be  quite 
complicated. 

For  reasons  already  explained,  the 
first  decision  made  in  the  initial 
proposal  of  the  TRADES  regulations  '* 
was  to  eliminate  the  bearer-definitive 
fiction.  This  proposed  elimination, 
however,  presented  two  major 
difficulties  in  determining  what  should 
replace  the  bearer-definitive  fiction. 
First,  state  law  was  not  uniform.  In  1986 
all  states  had  not  adopted  the  1978 
version  of  UCC  Article  8.  Because  of  this 
lack  of  uniformity.  Treasury  determined 
that  for  purposes  of  clarity  and 
certainty,  the  basic  mechanical  rules  for 
transfer  and  pledge  of  marketable 
Treasury  book-entry  securities  needed 
to  be  set  out  in  the  Federal  regulations. 

The  second  difficulty  was  that  the 
provisions  in  the  1978  version  of  Article 


UM  I 


'•As  set  forth  in  the  May  1988  Interim  Report  of 
the  Working  Group  on  Financial  Markets,  "the  laws 
of  the  various  states  do  not  have  uniform 
requirements  for  *  *  *  transfers  and  pledges  of 
certificated  and  uncertificated  stocks  *   *  * 
invBstors,  market  professionals  and  their  lenders  - 
should  have  a  single,  clear  set  of  rules  for  the 
transfier  and  pledge  of  securities  similar  to  those 
being  developed  by  the  United  States  Treasury." 
The  working  group  consisted  of  the  chairpersons  of 
the  Board  of  Governors  of  the  Federal  Reserve 
System,  the  Securities  and  Exchange  Commission 
and  the  Commodity  Futures  Trading  Commission 
and  the  Department  of  the  Treasury  Under 
Secretary  for  Finance. 

■^Remarks  by  Alan  Greenspan  at  the  Financial 
Markets  Conference  of  the  Feideral  Reserve  Bank  of 
Atlanu,  Coral  Gables,  Florida.  March  3. 1995. 

■•51  FR8a46  (March  14, 1986). 


8  could  not  be  used  as  a  model  for  the 
TRADES  rules  without  significant 
modifications  to  fit  the  Treasury  book- 
entry  system.  As  a  consequence, 
although  this  first  proposal  was  based 
on  provisions  of  the  1978  version  of 
Article  8,  there  were  some  significant 
modifications.  Treasury's  goal  was  to 
clarify  the  rules  for  marketable  Treasury 
book-entry  securities  to  the  extent 
possible  v«nthout  causing  unnecessary 
changes  in  market  practice. 

The  most  problematic  issue  raised  in 
the  March  1986  proposal,  however,  was 
the  resolution  of  competing  claims  to 
interests  in  the  same  securities  when 
held  through  intermediaries  ("book- 
entry  custodians,"  now  referred  to  as 
"Securities  Intermediaries").  In  other 
words,  under  some  circumstances 
(particularly  in  scenarios  involving 
failures  of  intermediaries),  more  than 
one  person  (e.g..  owner  or  secured 
creditor)  could  claim  entitlement  to  a 
Treasury  security.  How  should  such 
disputes  be  sorted  out?  After 
considering  several  different 
alternatives  to  deal  with  this  issue,  all 
of  which  had  some  disadvantages,  the 
initial  proposal  of  TRADES  left  the 
resolution  of  questions  involving 
competing  claims  to  state  law. 

Comments  on  the  first  TRADES 
proposal  were  wide-ranging  in  their 
content  and  helpful.  Most  of  the 
detailed  comments  deah  with  the  issue 
of  competing  claims  and  urged  some 
form  of  bona  fide  purchaser  rule 
(providing  that  an  innocent  purchaser 
would  take  a  security  free  of  prior 
adverse  claims)  and  some  form  of  a 
priority  clearing  lien  for  entities  that 
perform  the  critical  function  of 
extending  credit  as  a  part  of  a  clearing 
function  in  the  government  securities 
market.  These  and  other  new  areas 
suggested  by  commenters  were  added  to 
the  second  regulatory  proposal 
published  in  November  1986.'^ 

Another  difficult  issue  that  was  raised 
in  the  TRADES  rulemaking  was  the 
interaction  between  Federal  and  State 
law  and  the  extent  to  which  the  Federal 
regulations  should  preempt  State  law. 
The  opinions  of  the  commentators  on 
this  point  varied.  The  preamble  to  the 
second  TRADES  proposal  in  November, 
1986  noted  that: 

*  *  *  With  respect  to  book-entry 
securities,  there  is  not  an  accepted  body  of 
principles  luniform  state  laws]  that  of)erates 
to  provide  predictable  results  *  *  •  Even 
where  such  rules  [the  1978  UCX:  Article  8) 
have  been  adopted,  some  of  the  litigation 
arising  from  recent  failures  of  government 
securities  dealers  suggests  that  important 
legal  issues  are  yet  to  be  resolved  that  stem 


from  some  of  the  concepts  and  relationships 
that  arise  where  interests  in  securities  are 
transferred  without  the  transfer  of  a 
certificate."" 

Because  of  the  difficulties  in  drawing 
lines  between  coverage  of  Federal  and 
State  law,  the  November  1986  proposal 
adopted  an  approach  of  complete 
preemption  of  State  law.  Like  the  first 
TRADES  proposal,  the  second  proposal 
generated  a  large  volume  of  detailed  and 
helpful  comments. 

Another  significant  development  that 
had  an  impact  on  the  TRADES 
rulemaking  was  the  passage,  at  about 
the  time  the  November  1986  proposal 
was  issued,  of  the  Government 
Securities  Act  of  1986  ("GSA")."f  The 
GSA  granted  Treasury  rulemaking 
authority  over  the  government  securities 
market,  including  custodial  holding  of 
government  securities.  It  also  required 
the  registration  of  government  securities 
brokers  and  dealers  for  the  first  time  and 
imposed  a  regulatory  framework  that 
had  not  previously  existed  for  those 
entities.  Treasury  exercised  its  authority 
by  promulgating  rules  in  July  1987  in 
the  areas  of  financial  responsibility, 
protection  of  investor  securities  and 
balances,  recordkeeping,  and  reporting 
and  audit.  In  addition,  the  GSA  rules 
imposed,  for  the  first  time,  standards  for 
the  safeguarding  and  use  of  government 
securities  by  depository  institutions  that 
hold  such  obligations  in  custody  for  the 
account  of  customers.  This  new 
regulatory  homework  addressed  many 
of  the  practices  that  had  been  involved 
in  dealer  failures  and  increased 
customer  protection  for  securities  held 
in  the  commercial  book-entry  system.  It 
also  provided,  for  the  first  time, 
comprehensive  Federal  regulation  of  the 
custody  practices  for  government 
securities. 

In  the  next  few  years,  other  groups 
also  explored  many  of  the  same  issues 
raised  in  the  proposed  TRADES 
regulations.  In  1988,  in  response  to 
concerns  raised  about  securities 
clearance  and  settlement  as  a  result  of 
the  stock  market  break  of  1987,  the 
American  Bar  Association  established 
an  Advisory  Committee  on  Settlement 
of  Market  Transactions.  In  addition,  the 
Market  Transactions  Advisory 
Committee  was  established  by  the 
Securities  and  Exchange  Commission 
under  the  Market  Reform  Act  of  1990. 
Finally,  and  most  significantly,  a  major 
effort  to  revise  existing  Article  8 
commenced  in  1991. 

Under  the  aegis  of  the  ALI  and 
NCCUSL,  a  group  of  scholars  and 


practitioners  began  work  on  a  multi-year 
process  that  by  1994  produced  Revised 
UCC  Article  8.  The  importance  of  their 
work  carmot  be  overstated. 
Representatives  of  Treas\iry,  the  Federal 
Reserve  Banks  and  the  Federal  Reserve 
Board  participated  in  virtually  all  of 
their  drafting  sessions.  It  soon  became 
obvious  that  the  drafters  of  Revised 
Article  8  were  dealing  with  many  of  the 
issues  that  Treasury  had  considered  in 
its  earlier  versions  of  TRADES, 
including  the  difficuh  questions 
involving  the  resolution  of  competing 
claims.  While  Treasury  continued  to 
work  on  TRADES  and  produced  a  third 
draft  in  1992,  Treasury  ultimately 
concluded  that  it  made  sense  to  wait  for 
work  to  be  completed  on  Revised 
Article  8  so  that  Treasury  would  have 
the  benefit  of  their  final  product.'*^ 
Treasury  believes  that  decision  was 
prudent. 

The  many  difficult  issues  resolved  by 
the  drafters  of  Revised  Article  8  have 
been  of  significant  benefit  to  Treasury  as 
it  has  worked  on  this  proposal  for 
TRADES.  Based  on  its  participation  in 
the  many  drafting  sessions  that 
produced  Revised  Article  8,  and  after  a 
detailed  study.  Treasury  has  concluded 
that  Revised  Article  8  represents  a  major 
advance  in  commercial  law.  For  the  first 
time,  there  is  a  comprehensive  set  of 
rules  to  govern  the  modem  book-entry 
systems.  Treasury  agrees  with  Professor 
Rogers  when  he  notes  that,  "The  present 
version  of  Article  8  (the  1978  version], 
which  is  based  on  legai  concepts 
adopted  to  the  paper-based  systems  of 
the  past,  is  not  adequate  to  that  task  in 
the  modem  world  of  computerized 
recordkeeping  and  global  securities 
trading."  20  Accordingly,  as  set  forth  in 
detail  below.  Treasury  has  concluded 


i»51  FR  43027  (November  28.  1986). 


'••51  FR  43029  (November  28. 1986). 
I*  Pub.  L.  No.  99-571,  October  28. 1986,  100 
Stat.  3208. 


■*<^The  third  TRADES  proposal  was  published  in 
April  1992  (57  FR  12244.  April  9. 1992).  In 
response  to  the  comments  on  the  second  proposal, 
Treasury  reexamined  and  articulated  the  Federal 
interest  in  the  regulations.  That  interest  was 
described  as  "to  provide  that  degree  of  certainty  in 
the  law  that  is  needed  by  participants  in  the 
Govenunent  securities  market  to  facilitate 
transactions  in  book-entry  securities  and  to  assure 
the  continued  liquidity  and  efficiency  of  the 
market."  In  that  proposal,  the  extent  of  Federal 
preemption  was  cut  back  from  the  prior  proposal, 
and  some  areas  that  had  t>een  included  in  prior 
proposals  (e.g.,  warranties)  were  left  to  state  taw. 
The  1992  proposal  retained  provisions  dealing  with 
competing  claims,  while  recognizing  that  the 
examination  of  legal  principles  in  this  area  was 
continuing.  The  overall  content  of  the  rules. 
however,  was  not  signiHcantly  different  from  the    ' 
prior  two  proposals.  Commenters  to  this  third 
proposal  urged  Treasury  to  suspend  its  efforts  and 
await  the  completion  of  the  Revised  Article  8 
project.  On  November  12, 1993.  Treasury  agreed  to 
that  suggestion.  [58  FR  59972,  November  12. 1993).  . 

>°  Letter  from  James  Rogers,  Reporter,  DraQ|^ 
Committee  to  Revise  U.C.C.  Article  8.  to  lames 
Wong,  Chief  Consultant,  (California)  Senate 
Judiciary  Committee  (April  10, 1995). 


that  it  is  appropriate  to  rely  on  Revised 
Article  8  in  a  significant  way  in  this 
proposal  for  TRADES.^' 

rv.  Comparison  of  Trades  and  Treasury 
Direct 

A  person  can  hold  interests  in 
marketable  Treasury  book-entry 
securities  either  in  TRADES  "  or 
TREASURY  DIRECT.  The  following 
summarizes  the  major  differences 
between  the  two  systems. 

As  previously  described,  persons 
holding  marketable  Treasury  book-entry 
securities  in  TRADES  hold  their 
interests  in  such  securities  in  a  tiered 
system  of  ownership  accounts.  In 
TRADES.  Treasury,  through  its  fiscal 
agents,  the  Federal  Reserve  Banks, 
knows  the  identity  only  of  Participants 
(persons  with  a  direct  account 
relationship  with  a  Federal  Reserve 
Bank).  While  Participants  may  be 
beneficial  ovmers  of  interests  in 
marketable  Treasury  book-entry 
securities,  there  are  many  beneficial 
owners  of  such  interests  that  are  not 
Participants.  Such  beneficial  owners 
hold  their  interests  through  one  or  more 
Securities  Intermediaries  such  as  banks, 
brokerage  firms  or  securities  clearing 
organizations. 

The  rights  of  non-Participant 
beneficial  owners  can  be  exercised  only 
through  Securities  Intermediaries. 
Neither  Treasury  nor  the  Federal 
Reserve  Banks  have  any  obligations  to  a 
non-Participant  beneficial  owner  of  an 
interest  in  a  marketable  Treasury  book- 
entry  security.  Two  examples  illustrate 
this  principle.  First,  Federal  Reserve 
Banks,  as  Treasury's  fiscal  agents,  will 
act  only  on  instructions  of  the 
Participant  in  whose  Securities  Account 
the  marketable  Treasury  book-entry 
security  is  maintained  in  recording 
transfers  of  an  interest  in  a  marketable 
Treasury  book-entry  security.  A 
beneficial  owner  of  such  an  interest  that 
is  a  non-Participant  has  no  ability  to 
direct  a  transfer  on  the  books  of  a 
Federal  Reserve  Bank.  Second,  Treasury 
discharges  its  payment  obligation  with 
respect  to  a  marketable  Treasury  book 
entry  security  when  payment  is  credited 
to  a  Participant's  account  or  p>aid  in 
accordance  with  such  Participant's 
instructions.  Neither  Treasury  nor  a 
Federal  Reserve  Bank  has  any  payment 
obligation  to  a  non-Participant 
beneficial  owner  of  an  interest  in  a 
marketable  Treasury  book-entry 
security.  A  non-Participant  beneficial 


^'  Copies  of  Article  8  are  available  upon  request 
from  the  Bureau  of  the  Public  Debt's  Public  Affairs 
Officer.  (202)  219-3302. 

^In  TRADES  a  person's  interest  in  a  marketable 
Treasury  book-entry  security  is  a  Security 
Entitlement.  See  the  discussion  at  VI.D.4.  below. 


owner  receives  its  payment  when  its 
Securities  Intermediary  credits  such 
owner's  account. 

Persons  holding  marketable  Treasury 
book-entry  securities  in  TREASURY 
DIRECT,  on  the  other  hand,  hold  their 
securities  accounts  on  records 
maintained  by  Treasury  through  its 
fiscal  agents,  the  Federal  Reserve  Banks. 
The  primary  characteristic  of 
TREASURY  DIRECT  is  a  direct  account 
relationship  between  the  beneficial 
owner  of  a  marketable  Treasury  book- 
entry  securitv  and  Treasur\'.  In 
TREASURY  DIRECT.  Treasury 
discharges  its  payment  obligation  when 
payment  is  credited  to  the  depository 
institution  specified  by  the  benendal 
owner  of  the  marketable  Treasurv  book- 
entry  security.  Unlike  TRADES. ' 
TREASURY  DIRECT  does  not  provide  a 
mechanism  for  the  exchange  of  cash  in 
a  sales  transaction,  nor  are  pledges  of 
marketable  Treasury  book-entry 
securities  generally  recognized. 
Accordingly,  TREASURY  DIRECT  is 
suited  for  persons  who  plan  to  hold 
their  Treasury  securities  until  maturity, 
and  provides  an  alternative  for  investors 
who  are  concerned  about  holding 
securities  through  intermediaries  and 
who  do  not  wish  to  hold  their  interests 
in  Treasury  securities  indirectly  in 
TRADES. 

V.  Scope  of  Proposed  Regulation 

Just  as  the  scope  of  Revised  Article  8 
is  limited.^-'  the  scope  of  this  regulation 
is  limited.  It  is  not  a  comprehensive 
codification  of  the  law  governing 
securities,  transactions  in  securities  qr 
the  law  of  contracts  for  the  purchase  or 
sale  of  securities.  Similarly,  it  is  not  a 
codification  of  all  laws  that  could  affect 
a  person's  interest  in  a  marketable 
Treasury  book-entry  security.  For 
example,  state  laws  regarding  divorce  or 
intestate  succession  could  well  affect 
which  persons  have  rights  in  the 
interest  in  a  marketable  Treasury  book- 
entry  security.  This  regulation  does  not 
displace  such  laws — with  the  sole 
exception  that  such  laws  cannot  affect 
either  Treasury  or  the  Federal  Reser\e 
Banks. 

VI.  Section  by  Section  Analysis 

A.  Dual  Book-Entry-  Systems 

Section  357.0  sets  forth  that  Treasury 
provides  two  systems  for  maintaining 
marketable  Treasurv  book-entry 
securities— TRADES  and  TREASURY 
DIRECT.  Subpart  A  of  Part  357  of  31 
CFR  contains  general  informatipn .about 
TRADES  and  TRE.\SURY  DIRECT. 
Subpart  B  will  contain  the  TRADES 


•' Prefatory  Noieai  12. 
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regulations.  Subpart  C  contains  the 
TREASURY  DIREGT  regulations. 
Subpart  D  contains  miscellaneous 
provisions.  Thus,  in  its  totality,  Fart  357 
sets  forth  in  one  place  the  complete  set 
of  governing  rules  for  marketable 
Treasury  securities  issued  in  book-entry 
form. 


B.  Effective  Date 


I 


Section  357.1  establishes  the  effective 
date  for  TRADES.  Treasury 
contemplates  that  TRADES  will  apply  to 
outstanding  securities  oirrenUy 
governed  by  31  CFR  Part  306,  Subpart 
O.  Conforming  changes  to  Part  306  will 
be  made  with  the  publication  of 
TRADES  in  final  form.  Consistent  with 
the  approach  set  forth  in  Revised  Article 
8  (see  §  8-603  and  the  official  comment 
thereto),  on  and  after  the  effiective  date 
these  regulations  will  apply  to  all 
transactions,  including  transactions 
commenced  prior  to  the  effective  date. 

Treasury  proposes  that  the  effective 
date  for  TRADES  will  be  90  days 
following  the  pubUcation  of  TRADES  in 
final  form  in  the  Federal  Register. 
While  TRADES  is  based  in  large  part  on 
Revised  Article  8  that  has  received 
wddespread  attention  in  the  financial 
community  and  already  has  been 
adopted  in  13  states,^^  Treasury  is 
proposing  that  TRADES  will  become 
efiiMrtive  90  days  following  publication 
of  the  final  TRADES  rule  to  ensure  a 
smooth  transition  to  TRADES.  Such  an 
effective  date,  when  combined  with 
TRADES  being  pubUshed  in  proposed 
form  with  a  6&^ay  comment  period, 
should  provide  sufficient  time  for  an 
orderly  transition  to  the  new  TRADES 
rules.  Treasury  specifically  seeks 
comments  on  whether  the  proposed 
effective  date  of  TRADES  is  sufficient  to 
permit  an  orderly  transition.        . 

C.  Definitions 

Section  357.2  contains  definitions  for 

use  in  Subparts  B  and  C.  While  most  of 

the  definitions  are  straightforward,  four 

terms — Participant,  Entitlement  Holder, 

Security  Entitlement  and  Securities 

Interm^ary — are  critical  to  an 

understanding  of  the  proposed  TRADES 

regulations.  j 

- 
1.  Participant 

A  Participant  is  a  person  that  has  an 
account  relationship  in  its  name  with  a 
Federal  Reserve  Bank.  Accordingly,  the 
Federal  Reserve  Bank  and  Treasiu7 
know  both  the  identity  of  the  persons 
maintaining  these  accounts  and  the 


UM 


^  As  of  January  1, 1996,  tboM  states  are:  Arizona. 
Arkansas.  Idaho.  Illinois,  Indiana.  Louisiana, 
Minnesota.  Nebraska,  Oklahoma,  Oregon,  Texas, 
Washington  and  West  Virginia. 


marketable  Treasury  book-entry 
securities  held  in  these  accounts. 

2.  Securities  Intermediary 

Securities  Intermediaries  are  persons 
(other  than  individuals,  except  as 
described  below)  that  are  in  the 
business  of  holding  interests  in 
marketable  Treasury  book-entry 
securities  for  others.  Participants  can  be, 
and  usually  are.  Securities 
Intermediaries.  In  addition,  entities 
such  as  clearing  corporations,  banks, 
brokers  and  dealers  can  be  Securities 
Intermediaries  in  a  single  chain  of 
ownership  of  a  Treasury  security.  An 
individual,  unless  registered  as  a  broker 
or  dealer  under  the  federal  secvurities 
laws,  cannot  be  a  Securities 
Intermediary.  As  an  illustration  of  a 
possible  chain  of  ownership,  in  the 
following  chart,  the  Federal  Reserve 
Bank,  Participant  and  Broker-Dealer  are 
all  Securities  Intermediaries. 

Treasury 

Federal  Reserve  Bank 

Participant 

Broker-Dealer 

Individual  Holder 

3.  Entitlement  Holder 

An  Entitlement  Holder  is  any  person 
for  whom  a  Securities  Intermediary 
holds  an  interest  in  a  marketable 
Treasury  book-entry  security.  In  the 
above  example  Individual  Holder, 
Broker-dealer  and  Participant  are  all 
Entitlement  Holders.  Thus,  a  person  can 
be  both  a  Securities  Intermediary  and  an 
Entitlement  Holder. 

4.  Security  Entitlement 

A  Security  Entitlement  is  the  interest 
that  an  Entitlement  Holder  has  in  a 
marketable  Treasury  book-entry 
security.  In  the  example.  Participant, 
Broker-Dealer  and  Individual  Holder  all 
hold  Security  Entitlements.  The  rights 
and  property  interests  associated  with  a 
Security  Entitlement  of  a  Participant 
held  on  the  books  of  a  Federal  Reserve 
Bank  ("Participant's  Security 
Entitlement")  are.  however,  different 
from  the  rights  and  property  interests 
associated  with  other  Security 
Entitlements.  As  provided  in  Section 
357.10(a),  Federal  law  defines  the  scope 
and  nature  of  a  Participant's  Security 
Entitlement.  While  TRADES  is  based  in 
large  part  on  Revised  Article  8,  the 
meaning  of  Security  Entitlement  under 
federal  law  is  different  than  under 
Revised  Article  8.  For  example. 
Participants  have  a  direct  claim  against 
the  United  States  for  interest  and 
principal  even  though,  under  state  law, 
an  Entitlement  Holder  would  only  have 


a  claim  against  its  Securities 
Intermediary  for  such  payment.  To  the 
extent  not  inconsistent  with  this 
regulation,  the  scope  and  natiu«  of  a 
Security  Entitlefnent  of  an  Entitlement 
Holder  below  the  level  of  a  Participant 
(Broker-dealer  and  Individual  Holder  in 
the  example  above),  is  defined  by 
applicable  state  law,  as  determined 
pursuant  to  Section  357.11. 

D.  Law  Governing  the  United  States  and 
Reserve  Banks 

Section  357.10(a)  provides  that  the 
rights  and  obUgations  of  the  United 
States  and  the  Federal  Reserve  Banks 
(with  one  exception  detailed  below), 
with  respect  to  both  the  TRADES  system 
and  marketable  Treasury  book-entiy 
securities  maintained  in  TRADES  are 
governed  solely  and  exclusively  by 
Federal  law.  Thus,  claims  against  the 
United  States  and  Federal  Reserve 
Banks  of  both  Participants  and  all  other 
persons  with  an  interest  (or  claiming  an 
interest)  in  a  marketable  Treasury  book- 
entry  security  maintained  in  TRADES 
are  governed  by  Federal  law.  Federal 
law  is  defined  to  include  TRADES,  the 
offering  circulars  pursuant  to  which  the 
Treasury  seauities  are  sold,  the  offering 
announcements  and  Federal  Reserve 
Bank  Operating  Circulars.  Prior  to 
March  1, 1993,  the  terms  of  each 
offering  of  marketable  Treasiuy 
securities,  except  for  Treasury  bills, 
were  set  forth  in  an  offering  circular 
published  in  the  Federal  Register. ^^ 
Since  March  1, 1993,  all  marketable 
Treasury  book-entry  securities  have 
been  offered  pursuant  to  a  luiiform 
offering  circular  set  forth  at  31  CFR  Part 
356. 

While  TRADES  is  based  in  large 
measure  on  Revised  Article  8,  a 
fundamental  principle  of  these 
regulations  (and  a  divergence  from 
Revised  Article  8)  is  that  the  obligations 
oftheissuer  (the  United  States)  and  the  - 
Federal  Reserve  Banks,  as  well  as  all 
claims  with  respect  to  TRADES  or  a 
marketable  Treasury  book-entry  security 
against  Treasury  or  a  Federal  Reserve 
Bank,  are  governed  solely  by  Federal 
law.  Thus,  for  example,  those  parts  of 
Revised  Article  8  that  detail  obligations 
of  issuers  (or  their  agents)  of  securities 
are  not  applicable  to  either  the  United 
States  or  Federal  Reserve  Banks.  In 
addition,  neither  the  United  States  nor 
Federal  Reserve  Banks  have  any 
obligations  to  persons  holding  their 
interests  in  a  marketable  Treasury  book- 
entry  security  at  levels  below  the  level 


"  "Mgasury  bills  were  issued  pursuant  to  one 
master  offering  circular  (31  CFR  Part  349,  removed, 
and  replaced  ^  31  CFK  Part  3S6)  effective  March 
1,1993.  (58  FR  412) 


of  a  Participant  or  to  any  other  person 
claiming  an  interest  in  a  marketable 
Treasury  book-entry  security  (with  the 
limited  exception  set  out  in  Section 
357,12(c)(l)).  Thus,  there  are  no 
derivative  rights  against  either  the 
United  States  or  the  Federal  Reserve 
Banks. 

Section  357.10(b)  sets  forth  the  law 
appUcable  with  respect  to  seciuity 
interests  granted  to  Federal  Reserve 
Banks.  There  are  three  possible  ways 
that  such  security  interests  are  granted. 
First,  security  interests  granted  to  a 
Federal  Reserve  Bank  by  a  Participant  in 
which  such  Bank  does  not  mark  its 
books  are  governed  by  the  law  of  the 
state  in  which  the  head  office  of  the 
Federal  Reserve  Bank  is  located.  If  the 
state  in  which  the  head  office  of  a 
Federal  Reserve  Bank  is  located  has  not 
adopted  Revised  Article  8,  the  law  of 
such  jurisdiction  is  deemed  to  include 
Revised  Article  8.  (See  discussion  of 
federal  pre-emption  below).  Second,  if  a 
Federal  Reserve  Bank  does  not  mark  its 
books,  a  seciuity  interest  granted  by  a 
non-Participant  is  governed  by  the  law 
specified  in  the  agreement  with  a 
Federal  Reserve  Bank.  Third,  if  a 
Participant  or  non-Participant  grants  a 
Federal  Reserve  Bank  a  security  interest 
and  the  Federal  Reserve  Bank  marks  its 
books.  Section  357.12(c)(1)  governs. 

For  purposes  of  applying  the  state  law 
specified  in  Section  357.10(b),  Federal 
Reserve  Banks  are  treated  as  clearing 
corporations.  As  a  result,  security 
interests  granted  under  Section 
357.12(c)(2)  in  fovor  of  a  Federal 
Reserve  Bank  have  the  same  priority  as 
security  interests  granted  to  other 
clearing  corporations  under  state  law. 

E.  Law  Governing  Other  Interests 

1.  Law  Governing  the  Rights  and 
Obligation  of  Participants  and  Third 
Parties 

Section  357.11  is  a  choice  of  law  rule. 
The  substantive  matters  subject  to  this 
choice  of  law  rule  are  set  forth  in 
Section  357.11(a).  The  matters  set  forth 
in  Section  357.11(a)  are  meant  to  be 
coextensive  with  those  matters  covered 
by  Revised  Article  8  with  respect  to  a 
person's  intnest  in  a  marketable 
Treasury  book-entry  security  (other  than 
those  related  to  a  perstm's  relationship 
to  Treasury  or  a  Federal  Reserve  Bank 
which  are  governed  solely  by  federal 
law).  For  purposes  of  this  choice  of  law 
rules,  both  Participants  and  Federal 
Reserve  Banks  are  Seauities 
Intermediaries. 

Section  357.11(b)  adopts  Revised 
Article  8's  choice  of  law  rule.  Section 
357.11(c)  sets  forth  a  special  choice  of 
law  rule  with  respect  to  security 


interests  perfected  by  filing.  Generally, 
the  law  applicable  to  the  Securities 
Intermediary  will  govern  matters 
involving  an  interest  in  a  book-entry 
security  held  through  that  intermediary. 
This  approach  is  not  followed  with 
respect  to  security  interests  created  by 
filing.  In  those  cases,  the  law  appUcable 
to  the  debtor  is  the  governing  law.  Since 
filing  systems  are  based  on  the  location 
of  the  debtor,  this  approach  should 
reduce  uncertainty  and  preserve  the 
normal  practice  of  searching  records 
based  on  the  debtor's  location.^' 

Section  357.11(d)  provides  for  the 
application  of  Revised  Article  8  if  the 
choice  of  law  analysis  required  by 
Section  357.11(b)  results  in  the  choice 
of  the  law  of  a  jurisdiction  that  has  not 
yet  adopted  Revised  Article  8,  This 
section  also  provides  that,  for  purposes 
of  applying  state  law,  the  Federal 
Reserve  Banks  are  clearing  corporations 
and  Participants'  interests  in  book-entry 
securities  are  Security  Entitlements. 

2.  Limited  Scope  of  Federal  Preemption 

As  noted  above,  in  an  earUer  TRADES 
proposal  Treasury  contemplated 
adopting  a  comprehensive  regulation 
governing  the  rights  of  all  persons  in 
marketable  Treasury  book-entry 
securities  held  in  TRADES.  Such  an 
approach  was  proposed  because 
Treasury  believed  that  a  uniform  rule 
was  necessary  to  preserve  the  efficiency 
and  liquidity  of  the  market  for  Treasury 
securities — tile  most  liquid  and  efficient 
market  in  the  world.  Treasury  believed 
then,  and  beUeves  now,  that  the 
material  rights  of  a  holder  in  the  United 
States  of  an  interest  in  a  Treasury 
security  should  not  vary  solely  by  virtue 
of  such  holder's  geographic  location  or 
the  location  of  the  financial  institution 
through  which  it  holds  its  interest  in 
Treasury  securities.  In  fight  of  Revised 
Article  8,  Treasury  has  determined  that 
it  is  possible  to  achieve  this  uniformity 
without  developing  an  indep>endent 
system  of  Federal  commercial  law.^^ 
"Hie  questions  inherent  in  a  tiered 
system  of  ownership  have  been 
analyzed,  and,  in  Treasury's  view, 
satisfiactorily  addressed  by  Revised 
Article  8, 

As  of  the  date  of  this  release,  13  states 
have  adopted  Revised  Article  8  and 
Treastu7  imderstands  that  it  will  soon 
be  adopted  in  additional  states.  As  with 
all  uniform  laws,  the  adoption  process 


''The  substantive  effect  of  filing  is  limited  and 
applies  only  in  states  which  have  adopted  Revised 
Article  8.  Since  the  effect  of  filing  is  a  unique  state 
law  matter,  in^his  one  area.  Treasury  has 
determined  that  possible  lack  of  uniformity  does 
not  justify  altering  state  law. 

"  As  noted  previously,  tlie  substantive  scope  of 
this  regulation  is  limited. 


takes  several  years.  In  order  to  assure 
uniformity,  in  light  of  the  unavoidable 
delays  in  the  state-by-state  adoption 
process  of  Revised  Article  8.  Treasury  is 
proposing  a  limited  form  of  preemption. 
As  provided  in  both  Sections  357.10(c) 
and  357.11(d).  if  the  choice  of  law  rules 
set  forth  in  TRADES  would  lead  to  the 
application  of  the  law  of  a  state  that  has 
not  yet  adopted  Revised  Article  8, 
TRADES  will  apply  Revised  Article  8 
(with  conforming  and  miscellaneous 
amendments  to  other  Articles)  in  the 
form  approved  by  the  ALI  and  NCCUSL. 
Treasury  expects  that  these  provisions 
will  be  operative  only  during  the  state- 
by  state  adoption  process  and  would 
plan  to  amend  TRADES  to  delete 
reference  to  these  provisions  once  the 
adoption  process  has  been  completed. 
While  Revised  Article  8  is  defined  to 
mean  the  official  text  of  Article  8  as 
approved  by  the  AU  and  NCCUSL, 
Treasury  recognizes  that  states  may 
make  minor  changes  in  that  text  when 
adopting  Article  8.  Treasury  has 
concluded  that  minor  changes  should 
not  prevent  Revised  Article  8,  as 
adopted  by  a  state,  from  being  the 
appropriate  law.  In  other  words,  if  a 
state  passes  a  version  of  Article  8  that 
is  substantially  identical  to  Revised 
Article  8,  reference  to  Revised  Article  8 
(as  defined)  would  no  longer  be 
required.  Tliis  approach  represents  a 
significantly  reduced  form  of 
preemption  of  state  law  from  former 
versions  of  TRADES  and  preserves 
Treasury's  preeminent  interest  in  a 
imiform  system  of  rules  applicable  to  all 
holders  of  interests  in  marketable 
Treasury  book-entry  securities. 

F.  Obtaining  an  Interest  in  a  Book-Entry 
Security 

1.  Creation  of  a  Participant's  Security 
Entitlement 

A  Participant's  interest  in  a 
marketable  Treasury  book-entry  security 
is  a  Securities  Entitlement.  Section 
357.12(a)  provides  that  a  Participant's 
Securities  Entitlement  is  created  when  a 
Federal  Reserve  Bank  indicates  by  book 
entry  that  a  Book-entry  Security  has 
been  credited  to  a  Participant's 
Securities  Account.  Instead  of  the 
concept  of  initial  credit  and  transfer  of 
a  marketable  Treasury  book-entry 
security,  as  set  forth  in  the  existing 
regulations,  this  proposal  focuses  on  the 
creation  of  a  Participant's  Securities 
Entitlement  and,  in  this  way,  is  similar 
to  Section  8-501  of  Revised  Article  8. 

The  regulation  focuses  on  the  creation 
of  a  Participant's  Security  Entitlement 
because  Security  Entitlement  is  the  term 
used  to  describe  the  Participant's 
interest  in  a  marketable  Treasury  book- 
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entry  security.  Once  a  Participant 
obtadns  that  interest,  the  regulation  sets 
fotih  what  that  interest  is.  Thus,  as 
provided  in  Section  357.10,  federal  law 

'describes  a  Participant's  rights  against 
the  United  States  and  the  Federal 
Reserve  Bank  where  it  maintains  its 
Securities  Account.  To  the  extent  not 
inconsistent  with  Section  357.10, 
Section  357.11  describes  the  appUcable 
law  to  determine  Participants'  rights 
and  obligations  with  respect  to  all  other 
persons.  Under  these  regulations, 
Participants  can  still  transfer  their 
interests  in  a  marketable  Treasury  book- 
mtry  security  as  they  do  today— by 
issuing  a  Transfer  Message  to  the 
Federal  Reserve  Bank  where  they  hold 
such  interest.  Transfer  of  interests 
betMfeen  Participants  can  occxir  by  a 
Participant  holding  such  interest  issuing 
a  Transfer  Message.  As  a  result  of  such 

'  message,  the  Federal  Reserve  Bank  will 
make  a  book  entry  in  favor  of  the 
receiving  Participant  (thereby  creating  a 
Security  Entitlement  in  favor  of  such 
Participant)  and  also  will  make  a  book 
entry  deleting  the  initiator  Participant's 
interest  in  such  marketable  Treasiuy 
book-entry  security  (thereby  eliminating 
that  Pairtidpant's  Security  Entitlement). 
In  addition,  if  authorized  under 
applicable  state  law.  Participants  may 
enter  into  agreements  with  other 
Participants  that,  as  to  the  Participants, 
constitute  a  transfer.  Such  action  is 
without  efiiect  to  either  the  United  States 
or  a  Federal  Reserve  BanL 

2.  Creation  and  Priority  of  a  Security 
Interest 

Security  Interests  of  the  United  States. 

Section  357.12(b)  provides  that  a 
security  interest  in  favor  of  the  United 
States  has  priority  over  the  interests  of 
any  other  person  in  a  maricetable 
Treasury  book-entry  security.  The 
United  States  obtains  security  interests 
in  Treasiuy  securities  as  collateral  to 
seciue  funds  in  a  variety  of  situations 
such  as  Treasury  Tax  and  Loan 
accounts;  government  agency  funds  or 
funds  tmder  the  control  of  the  Federal 
Courts  held  at  financial  institutions;  and 
securities  pledged  in  lieu  of  surety  by 
contractors  and  others.  The  priority 
provided  the  United  States  in  these 
situations  is  consistent  with  existing 
law. 

In  addition.  Federal  Reserve  Banks  do 
recognize  on  their  books  and  records 
security  interests  in  favor  of  the  United 
States.  In  that  situation,  the  Federal 
Reserve  Bank  will  not  transfer  the 
seciuity  without  the  permission  of  the 
United  States.  This  section  provides  that 
a  Federal  Reserve  Bank  may  rely 
exclusively  on  the  directions  of  an 


authorized  representative  of  the  United 
States  to  transfer  a  security  and  is 
protected  in  so  relying. 

Security  Interests  on  the  Books  of  a 
Reserve  Bank 

In  a  limited  nimiber  of  situations. 
Federal  Reserve  Banks  will  agree  to 
record  a  security  interest  on  their  books. 
It  is  important  to  note  that  there  is  no 
obligation  for  either  Treasury  or  a 
Federal  Reserve  Bank  to  agree  to  record 
a  security  interest  on  the  books  of  a 
Federal  Reserve  Bank.  If  they  do  so,  the 
security  interest  is  perfected  when  the 
Federal  Reserve  Bank  records  a  security 
interest  on  its  books.  In  addition,  the 
security  interest  has  priority  over  all 
other  interests  in  the  marketable 
Treasury  book-entry  security  except  an 
interest  of  the  United  States. 

Other  Security  Interests 

As  provided  in  Section  357.12(c)(2). 
Participants  can  create  security  interests 
in  any  manner  authorized  by  applicable 
state  law.^'  The  perfection  and  priority 
of  such  interests  shall  be  governed  by 
such  applicable  law.  In  applying  such 
law,  when  a  Participant  grants  a  Federal 
Reserve  Bank  a  security  interest,  the 
Federal  Reserve  Bank  is  treated  as  a 
clearing  corporation. 

If  a  person  perfects  a  security  interest 
pursuant  to  Section  357.12(c)(2) 
obligations  of  the  Treasiuy  and  the 
Federal  Reserve  Banks  with  respect  to 
that  security  interest  are  limited. 
Specifically,  unless  special 
arrangements  are  agreed  to  by  the 
United  States  or  a  Federal  Reserve  Bank 
pursuant  to  Section  357.12(c)(1),  neither 
the  Federal  Reserve  Bank  nor  the  United 
States  will  recognize  the  interests  of  any 
person  other  than  the  person  in  whose 
securities  account  the  interest  in  a 
marketable  Treasury  book-entry  security 
is  maintained.  This  does  not  mean  that 
such  a  security  interest  is  invalid. 
Rather,  it  means  that  the  creditor's 
recourse  will  be  solely  against  the 
debtor  Participant  or  other  third  party. 

G.  Rights  and  ObUgations  of  Treasury 
and  the  Reserve  Banks 

1.  Adverse  Claims 

Section  357.13(a)  sets  forth  the 
general  rule  that,  except  as  provided  in 
Section  357.12(e)(1),  Treasviry  and  the 
Federal  Reserve  Banks  will  recognize 
only  the  interest  of  a  Participant  in  a 
marketable  Treasury  book-entry  security 
in  whose  Securities  Account  such 
interest  is  maintained. 

As  noted  previously,  marketable 
Treasiuy  book-entry  securities 


maintained  in  TRADES  are  held  in  a 
tiered  system  of  ownership.  The  records 
of  a  Federal  Reserve  Bank  reflect  only 
the  ownership  at  the  top  tier. 
Institutions  maintaining  a  Securities 
Accoimt  with  a  Federal  Reserve  Bank 
frequently  will  hold  interests  in 
marketable  Treasiuy  book-entry 
securities  for  their  customers  (which 
can  include  broker-dealers  and  other 
Securities  Intermediaries)  and  in  certain 
cases  those  customers  will  hold 
interests  in  securities  for  their 
customers.  Accordingly,  neither 
Treasury  nor  a  Federal  Reserve  Bank 
mil  know  the  identity  or  recognize  a 
claim  of  a  Participant's  customer  if  that 
customer  were  to  present  it  to  Treasury 
or  a  Federal  Reserve  Bank. 

In  addition,  except  as  provided  in 
Section  357.12(c)(1),  neither  the 
Treasury  nor  a  Federal  Reserve  Bank 
will  recognize  the  claims  of  any  other 
person  asserting  a  claim  in  a  marketable 
Treasury  book-entry  security.  Persons  at 
levels  below  the  Participant  level  must 
present  their  claims  to  their  Securities 
Intermediary. 

2.  Payment  ObUgations 

Section  357.13(b)  contains  a  corollary 
to  the  rule  set  forth  in  Section  357.13(a). 
This  section  provides  that  Treasiuy 
discharges  its  payment  responsibility 
with  respect  to  a  security  that  it  has 
issued  when  a  Federal  Reserve  Bank 
credits  the  funds  account  of  a 
Participant  with  amounts  due  on  that 
security  or  makes  payment  in  such  other 
manner  specified  by  the  Participant. 
This  is  consistent  with  existing  law  and 
the  first  TRADES  proposal.^'  hi  Revised 
Article  8,  the  issuer  discharges  its 
obUgations  when  it  makes  payment  to 
an  owner  registered  on  its  books.  Under 
common  commercial  practice,  the 
registered  owner  in  the  indirect  system 
may  be  a  clearing  corporation  or  die 
clearing  corporation's  nominee.  Unlike 
Revised  Article  8,  even  though  Federal 
Reserve  Banks  are  deemed  to  be  clearing 
corporations,  Treasury  remains  liable 
until  payment  is  made  to  a  Partici]}ant. 
Section  357.13(b)(2)  estabUshes  the 
mechanism  of  how  marketable  Treasury 
book-entry  securities  are  paid  at 
maturity.  This  paragraph  makes  clear 
that  sudi  payment  takes  place 
automatically  and  that,  unlike  with 
physical  certificates,  there  is  no  act  of 
presentment  required  by  the  Participant. 

H.  Authority  of  Reserve  Banks 

Section  357.14  provides  that  Federal 
Reserve  Banks  are  authorized,  as  fiscal 
agents  of  Treasury,  to  operate  the 


'"If  the  state  has  not  yet  adopted  Revised  Article 
8,  applicable  state  law  would  be  Revised  Article  8. 


2*51  FR  8846. 8848  (March  14. 1986). 


commercial  book-entry  system  for 
Treasury. 

I.  Notices 

Section  357.44  contains  a  revised 
version  of  a  prevision  that  appeared  in 
earUer  TRADES  proposals.  Similar  to 
the  rule  in  Revised  Article  8  (see  §  8- 
112),  it  provides  where  certain  legal 
process  should  be  directed.  While 
providing  instructions  on  where  notice 
should  be  directed,  it  makes  clear  that 
the  regulations  do  not  establish  whether 
a  Federal  Reserve  Bank  is  required  to 
honor  any  such  order  or  notice. 

Vn.  Procedoral  Requirements 

This  proposed  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866. 

Although  this  proposed  rule  is  being 
issued  in  proposed  form  to  secure  the 
benefit  of  pubUc  comment,  the  notice 
and  public  comment  procedures 
requirements  of  the  Administrative 
Procedure  Act  are  InappUcable, 
pursuant  to  5  U.S.C.  553(a)(2). 

As  no  notice  of  proposisd  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this  proposed 
rule.  Therefore,  the  Paperwork 
Reduction  Act  does  not  apply. 

List  of  Subiects  in  31  CFR  Part  357 

.  Bonds,  Electronic  funds  transfer, 
Federal  Reserve  System,  Government 
securities,  Securities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  31,  Chapter  II, 
Subchapter  B,  Part  357  is  proposed  to  be 
amended  as  follows: 

PART  357-{AMENDED] 

1.  The  authority  citation  for  Part  357 
continues  to  read  as  follows: 

Authoity:  31  U.S.C  Chapter  31;  5  U.S.C. 
301;  12  U.S.C.  391. 

2-3.  Sections  357.0  and  357.1  are 
added  to  read  as  follows: 

f  367.0    Dual  book-entry  systems. 
(a)  Treasury  securities  shall  be 
maintained  in  either  of  the  following 
two  book-entry  systems: 

(1)  Treasury/Reserve  Automated  Debt 
Entry  System  (TRADES).  A  Treasury 
security  is  maintained  in  TRADES  if  it 
is  credited  by  a  Federal  Reserve  Bank  to 
a  Participant's  Securities  Accoimt.  See 
Subpart  B  for  rules  pertaining  to 
TRADES 

(2)  TREASURY  DIRECT  Book-entry 
Securities  System  (TREASURY 
DIRECT).  A  Treasury  security  is 


maintained  in  TREASURY  DIRECT  if  it 
is  credited  to  a  TREASURY  DIRECT 
account  as  described  in  Section  357.20 
of  this  Part.  Such  accounts  may  be 
accessed  by  investora  in  accordance 
with  Subpart  C  through  any  Federal 
Reserve  Bank  or  the  Bureau  of  the 
Pubhc  Debt.  See  Subpart  C  for  rules 
pertaining  to  TREASURY  DIRECT. 

(b)  A  Treasury  security  eligible  to  be 
maintained  in  TREASURY  DIRECT 
under  the  terms  of  its  ofiiering  circular 
or  pursuant  to  notice  pubhshed  by  the 
Secretary  may  be  transferred  to  or  from 
an  account  in  TRADES  from  or  to  an 
account  in  TREASURY  DIRECT  in 
accordance  with  Section  357.22(a). 


Bank  to  which  debits  or  credits  are 
posted  for  transfers  against  payment, 
book-entry  securities  transaction  fees,  or 
prindiMl  and  interest  payments. 

Issue  means  a  group  of  securities,  as 
defined  in  this  section,  that  is  identified 
by  the  same  CUSIP  (Committee  on 
lAiiform  Securities  /dentification 
Practices)  number. 


S  357.1    Effective 

Subpart  B  of  this  Part,  and  other 
changes  made  to  this  Part  with  the 
pubUcation  of  Subpart  B  in  final  form, 
are  effective  on  and  after  [insert  date  90 
calendar  days  after  the  date  of 
publication  in  final  form].  Subpart  C 
and  other  provisions  in  this  Part 
published  in  final  form  on  May  16, 
1986,  or  as  amended  prior  to  [insert  date 
90  calendar  days  after  the  date  of 
publication  in  final  form]  (related  to 
TREASURY  DIRECT)  remain  in  effect. 

f  357.3    [Redesignated  and  {367.2; 


4.  Section  357.3  is  redesignated 
§  357.2,  the  introductory  text  of  the 
section  is  designated  as  paragraph  (a) 
introductory  text,  the  definition  of 
security  interest  and  piedge  is  removed, 
the  definition  of  TRADES  is  revised,  the 
remaining  definitions  are  added  in 
alphabetical  order,  and  a  new  paragraph 
(b)  is  added  to  read  as  follows: 

1357.2    DflflnMons. 

(a)«  *  * 

•  •       •        •        • 

Book-entry  Security  means,  in  Subpart 
B,  a  Treasury  Security  maintained  in 
TRADES  and,  in  Subpart  C,  a  Treasury 
Security  maintained  in  TREASURY 
DIRECT. 

•  •        •        •        • 

Entitlement  Holder  means  a  Person  to 
whose  account  an  interest  in  a  Book- 
entry  Security  is  credited  on  the  records 
of  a  Securities  Intermediary. 

•  •        •        •        • 

Federal  Reserve  Bank  Operating 
Circular  means  the  uniform  pubUcation 
issued  by  each  Federal  Reserve  Bank 
that  sets  forth  the  terms  and  conditions 
under  which  the  Reserve  Bank 
maintains  Book-entry  Securities 
accounts  and  transfers  Book-entry 
Securities. 

•  •        •        •        • 

Funds  Account  means  a  reserve  and/ 
or  clearing  account  at  a  Federal  Reserve 


Participant  means  a  Person  that 
maintains  a  Participant's  Securities 
Account  with  a  Federal  Reserve  Bank. 

Participant's  Securities  Account 
means  an  account  in  the  name  of  a 
Participant  at  a  Federal  Reserve  Bank  to 
which  Book-entry  Securities  held  for  a 
Participant  are  or  may  be  credited. 

Person  means  and  includes  an 
individual,  corporation,  company, 
governmental  entity,  association,  firm, 
partnership,  trust,  estate,  and  any  other 
similar  organization,  but  does  not  mean 
or  include  the  United  States  or  a  Federal 
Reserve  Bank. 


Revised  Article  8  means  Uniform 
Commercial  Code,  Revised  Article  8. 
Investment  Securities  (with  Conforming 
and  Miscellaneous  Amendments  to 
Articles  1,  4.  5.  9,  and  10)  1994  Official 
Text,  as  set  forth  in  Appendix  B  of  this 
part. 

Securities  Intermediary  means: 

(1)  A  Person  that  is  registered  as  a 
"clearing  agency"  under  the  federal 
securities  laws:  a  Federal  Reserve  Bank; 
any  other  person  that  provides  clearance 
or  settlement  services  with  respect  to  a 
Book-entry  Security  that  would  require 
it  to  register  as  a  clearing  agency  under 
the  federal  securities  laws  but  for  an 
exclusion  or  exemption  from  the 
registration  requirement,  if  its  activities 
as  a  clearing  corporation,  including 
promulgation  of  rules,  are  subject  to 
regulation  by  a  federal  or  state 
governmental  authority;  or 

(2)  A  Person  (other  than  an 
individual,  unless  such  individual  is 
registered  as  a  broker  or  dealer  under 
the  federal  securities  laws)  including  a 
bank  or  broker,  that  in  the  ordinary 
course  of  its  business  maintains 
securities  accounts  for  others  and  is 
acting  in  that  capacity. 

Security  means  a  bill,  note,  or  bond, 
each  as  defined  in  this  section.  It  also 
means  any  other  obligation  issued  by 
the  Department  that,  by  the  terms  of  the 
applicable  offering  circular  or 
announcement,  is  made  subject  to  this 
Part.  Solely  for  purposes  of  this  Part,  it 
also  means: 

(1)  the  interest  and  principal 
components  of  a  security  eligible  for 
Separate  Trading  of  Registered  Interest 
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and  Principal  of  SecuriUes  ("STRIPS"), 
if  such  security  has  been  divided  into 
such  components  as  authorized  by  the 
express  tenns  of  the  offering  circular 
under  which  the  security  was  issued 
-and  the  components  are  maintained 
separately  on  the  books  of  one  or  more 
Federal  Reserve  Banks;  and 

(2)  the  interest  coupons  that  have 
been  converted  to  book-entry  form 
under  the  Treasury's  Coupons  Under 
Book-Entry  Safekeeping  Program 
("CUBES"),  pursuant  to  agreement  and 
the  regulations  in  31  CFR  Part  358. 

Security  Entitlement  means  the  rights 
and  property  interest  of  an  Entitlement 
Holder  with  respect  to  a  Book-entry 
Security. 

•  •       •       •       •  I 

TRADES  is  the  Treasury/Reserve 
Automated  Debt  Entry  System,  also 
refiaiTed  to  as  the  commercial  book-entry 
system.  - . 

•  •       •       •       •  ' 

Transfer  Message  means  an 
instruction  of  a  Participant  to  a  Federal 
Reserve  Bank  to  effect  a  transfer  of  a 
Book-entry  Security  maintained  in 
TRADES,  as  set  forth  in  Federal  Reserve 
Bank  Operating  Circulars. 

•  •       •       •       • 

(b)  Unless  the  context  requires 
otherwise,  terms  not  defined  in  this 
section  have  the  meanings  as  set  forth 
in  Revised  Article  8. 

5.  Subpart  B,  consisting  of  Sections 
357.10  through  357.14,  is  added  to  read 
as  follows: 

Sub|Mrt  B— Trataury/Raserve 
Automatad  Debt  En«y  Systam 
(TRADES) 

357.10  Law  governing  rights  and 
obligations  of  United  States  and  Federal 
Reserve  Banks;  rights  of  any  Person 
against  United  States  and  Federal 
Raaerve  Banks. 

357.11  Law  governing  other  interests. 

157.12  Creation  of  Puticipant's  Security 
Entitlement;  security  interests. 

357.13  Obligations  of  United  States;  no 
adverse  claims. 

357.14  Authority  of  Federal  Reserve  Banks. 

Subpart  B—Treaaury  Raaerve 
Autoniatad  Debt  Entry  Syatam 
(TRADES) 

f  357.10    Law  governing  rights  and 
obiyBlKwia  o(  UnllMl  Stalet  and  Federal 
Heaewa  Banks;  rights  of  any  Person 
agslnat  UnNsd  States  and  Federal  Reserve 


UM 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  rights  and 
obhgations  of  the  United  States  and  the 
Federal  Reserve  Banks  with  respect  to: 
a  Book-entry  Security  or  Security 
Entitlement  and  the  operation  of  the 


Treasury  book-entry  system;  and  the 
rights  of  any  Person,  including  a 
Participant,  against  the  United  States 
and  the  Federal  Reserve  Banks  with 
respect  to:  a  Book-entry  Security  or 
Security  Entitlement  and  the  operation 
of  the  Treasury  book-entry  system;  are 
governed  solely  by  Treasury  regulations, 
including  the  regulations  of  this  Part, 
the  applicable  offering  circular  (which 
is  31  CFR  Part  356,  in  the  case  of 
securities  issued  on  and.after  March  1, 
1993),  the  announcement  of  the  offering, 
and  Federal  Reserve  Bank  Operating 
Circulars. 

(b)  A  security  interest  granted  to  a 
Federal  Reserve  Bank,  in  the  maimer 
described  ifi  Section  357.12(c)(2),  is 
governed  by  the  law  (not  including  the 
conflict-of-law  rules)  of  the  jurisdiction 
where  the  head  office  of  the  Federal 
Reserve  Bank  maintaining  the 
Participant's  Securities  Account  is 
located.  For  purposes  of  the  application 
of  such  law,  the  Federal  Reserve  Bank 
shall  be  deemed  a  clearing  corporation. 
A  security  interest  granted  to  a  Federal 
Reserve  Bank  by  a  Person  that  is  not  a 
Participant,  is  governed  by  the  law 
specified  in  the  agreement  between  the 
Federal  Reserve  Bank  and  the  non- 
Participant. 

(c)  If  the  jurisdiction  specified  in 
paragraph  (b)  of  this  section  is  a  State 
or  territory  or  possession  of  the  United 
States  that  has  not  adopted  Revised 
Article  8,  then  the  law  specified  in 
paragraph  (b)  shall  be  Revised  Article  8. 

}  357.1 1    Law  governing  other  hiterests. 

(a)  To  the  extent  not  inconsistent  with 
these  regulations,  the  law  (not  including 
the  conflict-of-law  rules)  of  a  Securities 
Intermediary's  jurisdiction  governs: 

(1)  the  acquisition  of  a  Security 
Entitlement  from  the  Securities 
Intermediary; 

(2)  the  rights  and  duties  of  the 
Securities  Intermediary  and  Entitlement 
Holder  arising  out  of  a  Seciuity 
Entitlement; 

(3)  whether  the  Securities    . 
Intermediary  owes  any  duties  to  an 
adverse  claimant  to  a  Security 
Entitlement; 

(4)  whether  an  adverse  claim  can  be 
asserted  against  a  Person  who  acquires 
a  Security  Entitlement  from  the 
Securities  Intermediary  or  a  Person  who 
purchases  a  Security  Entitlement  or 
interest  therein  from  an  Entitlement 
Holder;  and 

(5)  except  as  otherwise  provided  in 
paragraph  (c),  the  perfection,  effect  of 
perfection  or  non-perfection  and 
priority  of  a  security  interest  in  a 
Security  Entitlement. 


(b)  The  following  rules  determine  a 
"Securities  Intermediary's  jurisdiction" 
for  purposes  of  this  section: 

(1)  Ifan  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  specifies  that  it  is 
governed  by  the  law  of  a  particular 
jurisdiction,  that  jurisdiction  is  the 
Securities  Intermediary's  jurisdiction. 

(2)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  the 
governing  law  as  provided  in  paragraph 
(b)(1),  but  expressly  specifies  that  the 
securities  account  is  maintained  at  an 
office  in  a  particular  jurisdiction,  that 
jurisdiction  is  the  Securities 
Intermediary's  jiuisdiction. 

(3)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2),  the  Securities 
Intermediary's  jurisdiction  is  the 
jurisdiction  in  which  is  located  the 
office  identified  in  an  account  statement 
as  the  office  serving  the  Entitlement 
Holder's  accoimt. 

(4)  If  an  agreement  between  the 
Secxirities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  and  an  accoimt  statement 
does  not  identify  an  office  serving  the 
Entitlement  Holder's  account  as 
provided  in  paragraph  (b)(3),  the 
Securities  Intermediary's  jurisdiction  is 
the  jurisdiction  in  which  is  located  the 
chief  executive  office  of  the  Seciuities 
Intermediary. 

(c)  Notwithstanding  the  general  rule 
in  paragraph  (a)(5)  of  this  section,  the 
law  (but  not  the  conflict-of-law  rules)  of 
the  jurisdiction  in  which  the  Peraon 
creating  a  security  interest  is  located 
governs  whether  such  security  interest 
may  be  perfected  by  filing  a  financing 
statement  and  the  effect  of  perfection  or 
nonperfection  and  priority  of  such 
security  interest. 

.  (d)  It  the  jiuisdiction  specified  in 
paragraph  (b)  of  this  section  is  a  State 
or  territory  or  possession  of  the  United 
States  that  has  not  adopted  Revised 
Article  8,  then  the  law  for  the  matters 
specified  in  paragraph  (a)  of  this  section 
shall  be  Revised  Article  8.  For  piuposes 
of  the  application  of  the  matters 
specified  in  paragraph  (a)  of  this 
section,  the  Federal  Reserve  Bank 
maintaining  the  Securities  Account 
shall  be  deemed  a  clearing  corporation, 
and  the  Participant's  interest  in  a  Book- 
entry  Security  is  a  Security  Entitlement. 

S  357.12    Creation  of  Participanfs  Security 
EnttUamant;  aecurlty  Interests, 
(a)  A  Participant's  Security 
Entitlement  is  created  when  a  Federal 


Reserve  Bank  indicates  by  book  entry 
that  a  Book-entry  Security  has  been 
credited  to  a  Participant's  Securities 
Account. 

(b)  A  security  interest  in  a  Security 
Entitlement  of  a  Participant  in  favor  of 
the  United  States  to  secure  deposits  of 
public  money,  including  without 
Umitation  deposits  to  the  Treasury  tax 
and  loan  accounts,  or  other  security 
interest  in  favor  of  the  United  States  that 
is  required  by  Federal  statute, 
regulation,  or  agreement,  and  that  is 
marked  on  the  books  of  a  Federal 
Reserve  Bank  is  thereby  effected  and 
perfected,  and  has  priority  over  any 
other  interest  in  the  securities.  Where  a 
security  interest  in  favor  of  the  United 
States  in  a  Security  Entitlement  of  a 
Participant  is  marked  on  the  books  of  a 
Federal  Reserve  Bank,  the  Reserve  Bank 
may  rely,  and  is  protected  in  relying, 
exclusively  on  the  order  of  an 
authorized  representative  of  the  United 
States  directing  the  transfer  of  the 
security.  For  purposes  of  this  paragraph, 
an  "authorized  representative  of  the 
United  States"  is  the  official  designated 
in  the  applicable  regulations  or 
agreement  to  which  a  Federal  Reserve 
Bank  is  a  party,  governing  the  security 
interest. 

(c)(1)  The  United  States  and  the 
Federal  Reserve  Banks  have  no 
obUgation  to  agree  to  act  on  behalf  of 
any  Person  or  to  recognize  the  interest 
of  any  transferee  of  a  security  interest  or 
other  limited  interest  in  favor  of  any 
Person  except  to  the  extent  of  any 
specific  requirement  of  Federal  law  or 
regulation  or  to  the  extent  set  forth  in 
any  specific  agreement  with  the  Federal 
Reserve  Bank  on  whose  books  the 
interest  of  the  Participant  is  recorded. 
To  the  extent  required  by  such  law  or 
regulation  or  set  forth  in  an  agreement 
with  a  Federal  Reserve  Bank,  or  the 
Federal  Reserve  Bank  Operating 
Circular,  a  security  interest  in  a  Security 
Entitlement  that  is  in  favor  of  a  Federal 
Reserve  Bank  or  a  Person  may  be 
created  and  perfected  by  a  Federal 
Reserve  Bank  marking  its  books  to 
record  the  security  interest.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  security  interest  in  a  Security 
Entitlement  marked  on  the  books  of  a 
Federal  Reserve  Bank  shall  have  priority 
over  any  other  interest  in  the  securities. 

(2)  In  addition  to  the  method 
provided  in  paragraph  (c)(1)  of  this 
section,  a  security  interest,  including  a 
security  interest  in  favor  of  a  Federal 
Reserve  Bank,  may  be  perfected  by  any 
method  by  which  a  security  interest 
may  be  perfected  under  applicable  law 
as  described  in  Section  357.10(b)  or 
Section  357.11.  The  perfection,  effect  of 
perfection  or  non-perfection  and 


priority  of  a  security  interest  are 
governed  by  such  applicable  law.  A 
security  interest  in  favor  of  a  Federal 
Reserve  Bank  shall  be  treated  as  a 
security  interest  in  favor  of  a  clearing 
corporation  in  all  respects  under  such 
law,  including  with  respect  to  the  effect 
of  perfection  and  priority  of  such 
security  interest.  A  Federal  Reserve 
Bank  C5perating  Qrcular  shall  be  treated 
as  a  rule  adopted  by  a  clearing 
corporation  for  such  purposes. 

§357.13    Obligations  of  Unitsd  Ststas;  no 
adverse  dalms. 

(a)  Except  as  provided  in  Section 
357.12(b)  and  (c)(1),  for  the  purposes  of 
this  Subpart  B.  the  United  States  and 
the  Federal  Reserve  Banks  shall  treat  the 
Participant  to  whose  Securities  Account 
an  interest  in  a  Book-entry  Security  has 
been  credited  as  the  person  exclusively 
entitled  to  issue  a  Transfer  Message,  to 
receive  interest  and  other  payments 
with  respect  thereof  and  otherwise  to 
exercise  all  the  rights  and  powers  with 
respect  to  such  Security, 
notwithstanding  any  information  or 
notice  to  the  contrary.  Neither  the 
Federal  Reserve  Banks  nor  Treasury  is 
liable  to  a  Person  asserting  or  having  an 
adverse  claim  to  a  Security  Entitlement 
or  to  a  Book-entry  Security  in  a 
Participant's  Securities  Account, 
including  any  such  claim  arising  as  a 
result  of  the  transfer  or  disposition  of  a 
Book-entry  Security  by  a  Federal 
Reserve  Bank  pursuant  to  a  Transfer 
Message  that  the  Federal  Reserve  Bank 
reasonably  believes  to  be  genuine. 

(b)  The  obligation  ofthe  United  States 
to  make  payments  of  interest  and 
principal  with  respect  to  Book-entry 
Securities  is  discharged  at  the  time 
payment  in  the  appropriate  amount  is 
made  as  follows: 

(1)  Interest  on  Book-entry  Securities  is 
either  credited  by  a  Federal  Reserve 
Bank  to  a  Funds  Account  maintained  at 
such  Bank  or  otherwise  paid  as  directed 
by  the  Participant. 

(2)  Book-entry  Securities  are 
redeemed  in  accordance  with  their 
terms  by  a  Federal  Reserve  Bank 
withdrawing  the  securities  from  the 
Participant's  Securities  Account  in 
which  they  are  maintained  and  by  either 
crediting  the  amount  ofthe  redemption 
proceeds,  including  both  principal  and 
interest,  where  applicable,  to  a  Funds 
Account  at  such  Bank  or  otherwise 
paying  such  principal  and  interest  as 
directed  by  the  Participant.  No  action  by 
the  Participant  is  required  in  connection 
with  the  redemption  of  a  Book-entry 
Security. 


§357.14 
Banks. 


Authority  of  Federal 


(a)  Each  Federal  Reserve  Bank  is 
hereby  authorized  as  fiscal  agent  of  the 
United  States  to  perform  functions  with 
respect  to  the  issuance  of  Book -entry 
Securities  offered  and  sold  by  the 
Department  to  which  this  Subpart 
applies,  in  accordance  with  the  terms  of 
the  applicable  offering  circular  and  with 
procedures  established  by  the 
Department;  to  service  and  maintain 
Book-entry  Securities  in  accounts 
established  for  such  purposes;  to  make 
payments  of  principal  and  interest,  as 
directed  by  the  Department;  to  effect 
transfer  of  Book-entry  Securities 
between  Participants'  Securities 
Accounts  as  directed  by  the 
Participants;  and  to  perform  such  other 
duties  as  fiscal  agent  as  may  be 
requested  by  the  Department. 

(b)  Each  Federal  Reserve  Bank  may 
issue  Operating  Circulars  not 
inconsistent  with  this  Part,  governing 
the  details  of  its  handUng  of  Book-entry 
Securities,  Security  Entitlements,  and 
the  operation  of  the  book-entry  system 
under  this  Part. 

6.  In  Subpart  D.  Section  357.41  is 
revised  and  the  text  of  §§  357.42  and 
357.44  are  added,  to  read  as  follows: 

Subpart  D — Addltional  Provialona 


§357.41    Waiver  of  regulations. 

The  Secretary  reserves  the  right,  in 
the  Secretary's  discretion,  to  waive  any 
provision(s)  of  these  regulations  in  any 
case  or  class  of  cases  for  the 
convenience  ofthe  United  Slates  or  in 
order  to  relieve  any  person(s)  of 
unnecessary  hardship,  if  such  action  is 
not  inconsistent  with  law.  does  not 
adversely  affect  any  substantial  existing 
rights,  and  the  Secretar>'  is  satisfied  that 
such  action  will  not  subject  the  United 
States  to  any  substantial  expense  or 
liability. 

§357.42    Liability  of  Department  and 
Federal  Reeerve  Banks. 

The  Department  and  the  Federal 
Reserve  Banks  may  rely  on  the 
information  provided  in  a  tender, 
transaction  request  form,  or  Transfer 
Message,  and  are  not  required  to  verify 
the  information.  The  Department  and 
the  Federal  Reserve  Banks  shall  not  be 
liable  for  any  action  taken  in  accordance 
with  the  information  set  out  in  a  tender, 
transaction  request  form,  or  Transfer 
Message,  or  evidence  submitted  in 
support  thereof. 
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1367.44   NeUeeofMMliiMntfor 
ilnTRAOES. 


The  interest  of  a  debtor  in  a  Security 
Entitlemesit  may  be  reached  by  a 
creditor  only  by  legal  process  upon  the 
Securities  Intennediary  with  whom  the 
debt(»r's  seoirities  account  is 
maintained,  except  where  a  Security 
Entitlement  is  maintained  in  the  name 
of  a  secured  party,  in  which  case  the 
(tebtor's  interest  may  be  reached  by  legal 
process  upon  the  secured  party.  These 
regulaticms  do  not  purport  to  establish 
Mdiether  a  Federal  Reserve  Bank  is 
required  to  honor  an  order  or  other 
notice  of  attachment  in  any  particular 
case  or  class  of  cases. 


Monday 
March  4,  1996 


7.  Appendix  B  and  Appendix  C  to 
Part  357  are  added  and  reserved  as 
follows: 

Ai^eadiz  1  to  Fart  357— Revised 
Article  8  IReaerved] 

Appendix  C  to  Part  357— TRADES 
[Reserved] 


Dated:  Fdmiary  22, 1996.  I 

GmMhbofkj, 
Fiacal  Assutant  Secretary. 
IFR  Doc  96-4481  Filed  3-1-96;  8:45  am] 


Part  V 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


21  CFR  Parts  880  and  890 
Medical  Devices;  Protective  Restraints; 
Revocation  of  Exemptions  From  the 
510(k)  Premarket  Notification  Procedures 
and  Current  Good  Manufacturing  Practice 
Regulations;  Final  Rule  and  510(k) 
Guidance  Document;  Availability;  Notice 


UMI 


8432  Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4,  1996  /  Rules  and  Regulations  8433 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
IPoctalNa»lH-0487] 

21 CFR  Parts  880  and  890 

Hsdteal  Daviess;  Protsctivs  Rsstraints; 
Rsvocation  of  Exsinptions  From  ttw 
510(k)  Prsmsrkat  Notification 
Pfocsdurss  aiKf  Currant  Qood 
Manufacturing  Prsctios  Rsgulations 

AOOCY;  Food  and  Drug  Administration, 
HHS.  I 

ACnON:  Final  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
classification  regulations  for  protective 
restraints  and  wheelchair  accessories 
intended  for  use  as  restraints,  by 
revoiung  the  existing  exemptions  for 
these  devices  firom  premarket 
notification  and  current  good 
manu£acturing  practices  (CGMP) 
regulations.  FDA  is  also  modifying  the 
classification  regulations  for  protective 
restraints  and  for  wheelchair  accessories 
to  clarify  the  definitions  of  these 
devices.  FDA  is  taking  these  acticms  in 
respcmse  to  a  number  of  recent  reports 
of  deaths  and  serious  injuries  that  may 
have  been  associated  with  improper 
supervision  of  restrained  patients  or 
improper  application  of  protective 
restraints.  FDA  believes  that  these 
actions  will  have  minimal  economic 
effect  and  will  not  disrupt  the  supply  of 
these  devices.  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
lagiiter,  FDA  is  announcing  the 
availabihty  of  a  draft  guidance 
document  for  the  preparation  of 
premarket  notification  (510(k)) 
submissions  for  protective  restraints. 
DATES:  Efiective  September  3, 1996. 
FOR  fUmHEK  aronMATWH  CONTACT: 
Viola  S.  Hil)bard,  Center  for  Devices  and 
Radiological  Health  (HFZ^IO),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1287. 

ARY  mformation: 


UMI 


L  latrodnctiaii 

In  the  Federal  Register  of  October  21 , 
1980  (45  FR  69678  at  69729),  FDA 
published  a  final  rule,  in  accordance 
with  the  [>rocedures  contained  in 
section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c),  classifying  as  a  device  a 
protective  restraint,  usually  a  wrisUet, 
anklet,  or  other  type  of  strap,  that  is 
intended  for  medical  purposes  and  that 
limits  a  patient's  movement  to  the 
extoit  necessary  for  treatment. 


examination,  or  protection  of  the 
patient.  In  that  regulation,  FDA 
exempted  manufacturers  of  protective 
restraints,  which  are  class  I  devices, 
from  the  premarket  notification 
procedures  in  part  807  (21  CFR  part 
807),  and  the  CGMP  regulations  in  part 
820  (21  CFR  part  820),  with  the 
exception  of  §§820.180  and  820.198, 
relating  to  general  requirements 
concerning  records  and  complaint  files, 
respectively.  FDA  granted  these 
exemptions  because,  at  that  time,  FDA 
did  not  have  information  that  caused 
serious  concerns  about  safety  problems 
related  to  the  use  of  protective  restraint 
devices. 

Since  the  October  1980  publication  of 
these  classifications  that  exempted 
protective  restraints  from  premarket 
notification  and  CGMP  requirements, 
FDA  has  become  aware  of  numerous 
reports  of  serious  injuries  and  deaths 
that  have  been  attributed  to  incorrect 
supervision,  handling,  or  application  of 
protective  restraints.  In  the  Federal 
Register  of  June  19, 1992  (57  FR  27397). 
FDA,  in  response  to  these  adverse  event 
reports,  published  a  proposed  rule  to 
revoke  the  exemptions  from  premarket 
notification  procedures  and  CGMP 
regulations  for  protective  restraints  and 
wheelchair  accessories  intended  for  use 
as  protective  restraints.  FDA's  proposed 
revocations  complement  the  Healti)  Care 
Financing  Administration  (HCFA) 
regulations  (42  CFR  part  483)  and 
HCFA's  February  5.  1992  (57  FR  4516), 
proposed  rulemaking  that  address 
clinical  indications  for  use  of  restraints 
that  protect  individuals  from       * 
inappropriate  use  of  restraints  for 
discipline  or  convenience.  The 
revocation  of  the  exemption  bom  the 
premarket  notification  procedures  will 
permit  the  agency  to  monitor  the 
marketing  of  these  devices,  and  review 
and  identify  unclear  labeling  that  may 
result  in  incorrect  application  of  the 
devices.  The  revocation  of  the 
exemption  from  CGMP  requirements 
will  help  ensure  that  restraints  are  safe 
by  conforming  to  appropriate 
specifications  for  design,  materials, 
performance,  and  labeling.  A  60-day 
comment  period,  ending  on  August  18, 
1992,  was  provided  to  allow  interested 
persons  an  opportunity  to  submit 
comments  on  the  proposed  changes. 

In  addition  to  this  rule,  FDA  has  taken 
other  steps  to  ensure  that  protective 
restraints  are  used  safely.  On  July  15, 
1992,  FDA  issued  a  Safety  Alert  on 
potential  hazards  with  restraint  devices 
(Ref.  1)  to  hospital  administrators, 
directors  of  nursing,  directors  of 
emergency  room  services,  and  long-term 
care  facilities.  FDA  also  issued  a  letter 
to  manufacturers  in  February  1992 


stating  that  FDA  considered  restraints  to 
be  prescription  devices  which  must  bear 
a  prescription  legend  as  prescribed  in 
§801.109  (21  CFR  801.109)  to  help 
ensure  appropriate  medical  intervention 
in  the  application  and  use  of  restraints 
(Ref.  2). 

FDA  received  24  comments  in 
responseio  the  proposal  of  June  19, 
1992,  from  individuals,  manufacturers, 
profiessional  societies,  and  consiuner 
and  health  associations.  The  comments 
were  primarily  supportive  of  FDA's 
proposed  actions.  Several  comments, 
however,  stated  that  FDA  should 
consider  additional  regulation  of 
protective  restraints,  "rhese  comments 
are  discussed  below. 

n.  Snmmary  and  Analysis  of  Cooimeiits 
and  FDA's  Response 

A.  General  Comments 

1.  One  comment  stated  that  it  would 
be  iielpfol  for  FDA  to  recommend  that 
facilities  use  one  standard  brand  of  each 
type  of  restraint  (e.g,  vest)  to  provide 
consistency  and  increase  the  likelihood 
that  the  restraint  would  be  applied 
correctly.  Another  comment  suggested 
restraints  be  uniformly  designed  so  the 
front  and  back  are  easily  identifiable. 

Although  standardization  of  brands  in 
a  facility  may  increase  the  likelihood 
that  restraints  will  be  applied  correctly, 
it  is  critical  that  the  correct  type  and 
size  restraint  be  applied  to  maximize  the 
safety  of  these  devices.  Accordingly. 
FDA  encourages  standardization  as  long 
as  it  can  be  adiieved  without 
compromising  the  use  of  the  appropriate 
restraint  type  and  size.  Ultimately, 
however,  this  decision  must  be  made  by 
each  focility.  FDA  cannot  endorse  one 
uniform  design.  Restraints  used  under 
difiinent  circumstances  must 
necessarily  incorporate  di^rent 
designs. 

2.  Several  comments  indicated 
support  for  a  prescription  requirement 
by  licensed  health  care  practitioners, 
specifying  the  appropriate  restraint 
type,  duration  of  application,  and 
circumstances  for  use.  One  conunent 
stated  that  FDA  has  avoided  the  issue  of 
whether  anyone  other  than  a  licensed 
health  care  worker  should  be  permitted 
to  apply  restraints.  Another  comment 
stated  that  FDA  did  not  address  the 
issue  of  appropriate  frequency  of 
monitoring. 

The  determination  of  appropriate 
individuals  to  apply  restraints  or 
appropriate  frequency  of  monitoring  is 
beyond  the  scope  of  this  regulation. 
However,  FDA  believes  the  use  of 
restraints  should  be  limited  to  those 
circumstances  when  they  are  clearly 
clinically  indicated,  and  that  they 


should  be  used  only  for  a  strictly 
defined  period  of  time  and  only  under 
the  supervision  of  a  licensed  health  care 
provider.  For  these  reasons,  FDA 
informed  protective  restraint 
manufacturers  in  February  1992  that  it 
considered  these  devices  to  be 
prescription  devices  that  may  only  be 
used  under  the  direction  of  a  licensed 
health  care  practitioner.  In  addition, 
FDA  strongly  encourages  that  after 
restraints  are  prescribed  by  a  licensed 
health  care  practitioner,  they  be  applied 
only  by  adequately  trained  personnel,  in 
accordance  with  State  licensure  and 
Federal  certification  requirements  for 
facilities. 

3.  While  several  comments  were 
supportive  of  FDA's  proposal  to  revoke 
510(k)  and  CGMP  exemptions,  three 
comments  opposed  the  revocation  of  the 
exemptions.  One  comment  suggested 
withdrawing  the  proposed  regulations 
•ntil  more  complete  information  is 
available.  Another  comment  stated  that 
the  revocations  are  unjustified  based  on 
the  relatively  small  number  of 
associated  deaths  and  injuries  compared 
to  the  large  annual  usage  of  restraints. 
Another  comment  by  a  manufacturer 
stated  that  the  revocations  were 
unwarranted  because  it  was  unaware  of 
any  deaths  or  serious  injuries  associated 
with  its  restraint  products. 

FDA  disagrees  that  it  needs  to  have 
more  complete  information  before  it 
revokes  premarket  notification  and 
CGMP  requirements.  Although  complete 
information  concerning  the  problems 
associated  with  restraints  is  not 
available,  FDA  does  have  sufficient 
information  about  these  problems  to 
warrant  revocation  of  the  exemptions 
from  premarket  notification  and  CGMP 
requirements.  As  explained  in  the 
preamble  to  the  proposed  rule,  the 
revocation  of  these  exemptions  will 
allow  FDA  to  gather  more  information 
to  help  ensure  the  safety  of  these 
devices. 

FDA  believes  that  the  exemption 
revocations  are  justified  based  on  the 
numbers  of  reports  of  deaths  and 
injuries  associated  with  protective 
restraint  use.  FDA  notes  that  since 
publication  of  the  proposed  rule  of  June 
19, 1992.  the  total  numbers  of  deaths 
and  serious  injuries  reported  under  the 
Device  Experience  Network  (DEN), 
which  includes  the  mandatory  Medical 
Device  Reporting  Program  and  the 
MedWatch  Reporting  Program,  have 
'  increased  frt)m  41  deaths  and  16  serious 
injuries  to  130  deaths  and  48  injuries.  In 
addition,  several  comments  support 
FDA's  belief  that  injuries  and  deaths 
associated  with  protective  restraints  are 
seriously  underreported. 


FDA  does  not  agree  with  the  comment 
from  one  manufacturer  that  revocations 
of  the  exemptions  were  not  warranted 
for  its  restraints  because  the 
manufacturer  was  not  aware  of  any 
deaths  or  serious  injuries  associated 
with  its  products.  Reports  of  these 
problems  encompass  many  different 
restraint  types,  regardless  of 
manufacturer  or  design;  various  types  of 
patient  populations,  regardless  of 
clinical  indications  for  the  use  of  the 
restraint;  and  various  types  of  health 
care  facilities,  including  hospitals,  home 
use  situations,  and  nursing  homes.  The 
fact  that  problems  have  been  reported 
from  a  wide  spectrum  of  protective 
restraint  types  and  situations  indicates 
that  the  problems  associated  with 
protective  restraints  are  not  specific  to 
one  particular  type  of  restraint.      « 
Moreover,  given  the  probability  of 
underreporting  of  protective  restraint- 
associated  deaths  and  injuries,  the 
absence  of  complaints  for  one  particular 
manufacturer  does  not  indicate  that  that 
manufacturer's  devices  are  free  of  the 
problems  associated  with  other 
restraints. 

4.  One  comment  from  a  restraint 
manufacturer  disagreed  with  the 
economic  impact  analysis  of  the 
proposed  rule  and  stated  that 
revocations  of  the  exemptions  would 
result  in  substantial  economic  costs.  To 
avoid  incurring  the  costs  associated 
with  compliance  with  the  regulation, 
the  manufacturer  stated  that  their 
company  may  disavow  the  "medical 
device"  classification  of  their  product 
line  and  continue  to  sell  their  restraint 
devices  to  interested  members  of  the 
health  care  industry. 

FDA  advises  that  protective  restraints, 
within  the  meaning  of  section  201(h)  of 
the  act  (21  U.S.C.  321(h)).  are  medical 
devices  because  they  are  intended  for 
use  in  the  cure,  mitigation,  treatment,  or 
prevention  of  disease.  Therefore,  on  or 
after  the  effective  date  of  this  final  rule, 
any  manufacturer  distributing  a  restraint 
device  not  meeting  the  provisions  of 
this  final  rule  would  violate  the  act  by 
distributing  devices  that  are:  (1) 
Misbranded.  in  that  no  premarket 
notification  submission  has  been  filed 
pursuant  to  section  510(k)  of  the  act  (21 
U.S.C.  360(k));  and  (2)  adulterated,  if 
CGMP  requirements  are  not  met  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)).  FDA  strongly  discourages  any 
noncompliance  with  this  regulation  and  . 
is  prepared  to  take  enforcement  actions 
against  persons  who  violate  this 
regulation!  Such  actions  may  include 
seizure,  injunction,  civil  penalties,  and 
criminal  prosecution. 

Furthermore.  FDA  disagrees  that  a 
substantial  economic  impact  would 


result  from  these  regulations.  The 
comment  estimated  that  the  company 
would  incur  costs  of  $200,000  for  100 
510(k)  applications  and  as  much  as 
$500,000  to  attain  compliance  with 
CGMP's.  which  could  force  the 
company  out  of  business.  The  comment 
did  not  present  any  data  to  support 
claims  of  substantially  higher  costs  for 
complying  with  CGMP's. 

FDA  has  reconsidered  its  economic 
analysis  and  believes  that  the  costs  of 
premarket  notification  submissions  and 
compliance  with  CGMP's  are 
considerably  lower  than  suggested  in 
this  comment.  Also.  FDA  expects  to 
allow  some  grouping  by  product 
category  in  a  510(k)  submission  as 
discussed  in  comment  10  of  this 
document,  which  should  limit  the 
number  of  510(k)'s  that  have  to  be 
submitted  by  any  particular 
manufacturer. 

5.  One  comment  questioned  the 
benefit  of  simply  revoking  the 
exemptions,  but  believed  that  the 
revocations  were  necessary  as  an 
interim  measure  while  reclassification 
of  the  devices  to  a  more  stringent 
regulatory  category  is  considered.  Three 
comments  believed  the  proposed 
revocations  to  be  a  totally  inadequate 
response  to  problems  with  restraints 
and  inconsistent  with  requirements 
issued  by  HCFA.  These  comments 
stated  that  FDA  should  convene  a 
device  classification  panel  to  determine 
whether  restraint  devices  should  be 
reclassified  to  class  II  or  III. 

FDA  is  continuing  to  evaluate  the 
need  for  reclassification  of  these 
devices.  However.  FDA  believes  that 
revocation  of  the  premarket  notification 
exemption  will  facilitate  more 
immediate  improvements  in  the  labeling 
of  restraint  devices  that  quickly  will 
provide  increased  safety  and 
effectiveness  in  the  use  of  restraints,  and 
that  revocation  of  CGMP  exemptions 
will  facilitate  improvements  in  the 
manufacture  of  restraint  devices.  FDA 
believes  that  these  measures  will  greatly 
reduce  the  risk  associated  with  use  of 
protective  restraints.  FDA  retains  the 
option  to  reclassify  the  devices  at  a  Inter 
time,  if  such  additional  action  is 
believed  necessary  to  protect  the  public 
health. 

FDA  disagrees  that  its  actions  are 
inconsistent  with  those  of  HCFA.  As 
stated  in  the  preamble  to  FDA's  June  19. 
1992,  proposed  nile.  the  intent  of 
HCFA's  requirements  on  use  of 
restraints  in  nursing  homes  is  to  protect 
nursing  home  residents  from  use  of 
restraints  for  purposes  of  convenience 
or  discipline.  FDA's  actions 
complement  these  requirements  by 
ensuring  that  for  tho.se  instances  where 
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restraints  are  clinically  indicated,  the 
labeling  and  instructions  for  use  of  the 
restraints  will  facilitate  correct 
application  by  health  care  providers. 

6.  One  comment  requested  immediate 
recall  action  on  restraints  that  have  a 
higher  association  with  death  and 
serious  injury  than  others.  The  comment 
believed  that  criss-crossed  vests  were 
the  most  dangerous,  although  the 
comment  acluiowledged  that  the  higher 
number  of  death  reports  associated  with 
vest  restraints  may  be  due  to  more 
frequent  use  of  those  devices.   . 

n)A  does  not  believe  that  the  criteria 
for  requiring  the  recall  of  any  particular 
protective  restraint  have  been  met. 
Under  section  518(e)  of  the  act  (21 
U.S.C  360h(e)),  FDA  may  order  a  recall 
of  a  device  only  after  finding  that  the 
device  would  cause  serious  adverse 
health  consequences  or  death.  FDA  does 
not  have  information  that  any  type  of 
restraint,  including  criss-crosseid  vests  if 
used  properly,  would  cause  serious 
adverse  health  consequences  or  death. 
Furthermore,  restraints  can  provide 
benefits  that  outweigh  the  risks  for  some 
patients,  for  example,  by  preventing 
patients  with  medically  related 
cognitive  deficits  from  involuntarily 
discontinuing  life-support  or  other 
needed  medical  interventions,  by 
temporarily  reducing  the  mobility  of 
agitated  patients  who  may  otherwise 
hurt  themselves  or  others,  or  by  helping 
patients  feel  safer  in  a  bed  or 
wheelchair.  FDA  does  not  believe  that 
recalling  these  restraints  where  the 
benefits  outweigh  the  risks  would  be  in 
the  best  interest  of  the  public  health. 
Furthermore,  FDA  believes  that  the  risks 
associated  with  restraints  will  be  further 
reduced  by  the  measiu^s  taken  in  this 
regulation.  FDA,  however,  will  certainly 
initiate  518(e]  recall  action  in  the  future 
if  the  agency  determines  that  individual 
circumstances  warrant  such  action. 

7.  Four  comments  requested  that  FDA 
resume  plans  to  conduct  clinical  and 
human  factors  engineering  tests  on 
restraining  devices  to  assess  their  safety 
and  effiectiveness.  Several  comments 
stated  that  FDA  should  gather  and  study 
information  from  other  sources  besides 
DEN,  including  the  Consumer  Product 
Safety  Commission,  HCFA,  State  and 
local  agencies  that  regulate  nursing 
homes,  the  courts,  review  of  patient 
records,  review  of  the  literature,  and 
consultation  with  experts  in  the  field. 

FDA  notes  that  in  developing  its 
course  of  action  regarding  protective 
restraints,  the  agency  gathered 
considerable  information  from  many 
other  sources  besides  DEN,  including 
literature  reviews,  interviews  with 
health  care. professionals  and 
professional  organizations,  visits  to  user 


facilities,  and  discussions  with 
manufacturers  of  restraints.  It  is  the 
manufacturers'  responsibility  to  conduct 
testing  to  assess  safety  and  effectiveness. 
FDA,  however,  would  welcome  any 
additional  research  information 
regarding  restraint  use  from  health  and 
consumer  groups  and  encourages 
research  by  such  groups  that  would 
promote  safer  use  of  restraints.  By 
revoking  the  premarket  notification  and 
COM?  exemptions,  FDA  will  gain 
further  information  that  will  enable  the 
agency  to  ensure  safe  use  of  these 
devices.  FDA  will  continue  to  evaluate 
information  received  from  other 
available  sources. 

8.  One  comment  stated  that  FDA  has 
"exhibited  confusion"  about  the 
appropriate  circumstances  for  use  of 
restraints.  The  comment  noted  that  the 
proposed  rule  states  that  restraints  may 
be  needed  to  keep  agitated  patients  bom 
hurting  themselves,  but  an  FDA  Medical 
Alert  warned  that  restraints  may  only 
add  to  this  agitation  and  confusion  and 
therefore  may  place  the  patient  in 
jeopardy. 

Whether  restraints  should  be  used 
may  vary  depending  on  the 
circumstances  presented  by  the 
individual  patient.  While  FDA  reaUzes 
that  restraints  can  adversely  affect  a 
patient  by  increasing  agitation,  they  may 
sometimes  be  necessary  under  certain 
circumstances  to  restrain  agitated 
patients  from  harming  themselves.  The 
determination  of  whether  restraint  use 
is  appropriate  should  be  made  by 
clinicians  for  each  patient  individually, 
after  assessing  the  risks  and  benefits  of 
restraint  use. 

9.  Several  comments  that  supported 
the  revocations  suggested  that 
manufacturers  who  fail  to  submit  a 
510(k)  or  fail  to  adhere  to  CGMP's 
should  not  only  be  prohibited  from 
future  sales  of  restraints,  but  should  be 
compelled  to  remove  from  use  (at  the 
manufacturers'  expense)  all  previously 
sold  restraint  products. 

FDA  disagrees  that  recalling  devices 
is  neces,sarily  an  appropriate  remedy  for 
failure  to  comply  with  CGMP  or 
premarket  notification  requirements.  As 
explained  in  comment  6  of  this 
document,  FDA  will  initiate  recalls  only 
if  the  statutory  criteria  under  section 
518(e)  of  the  act  are  met,  and  will 
decide  whether  those  criteria  are  met  on 
a  case-by-case  basis.  As  stated  in  FDA's 
response  to  comment  4  of  this 
document,  manufacturers  who  fail  to 
comply  with  CGMP  and  premarket 
notification  requirements  are  subject  to 
various  enforcement  actions  by  FDA. 

10.  Five  comments  requested  that 
manufacturers  be  allowed  to  submit 
,510(k)'s  by  produci  category  (e.g.,  vests. 


limb  holders  etc.),  rather  than  for  each 
individual  product,  because  some 
products  differ  only  in  minor  design 
aspects,  while  their  function, 
application,  and  use  is  identical. 
.    FDA  agrees  that  grouping  of  similar 
devices  in  a  510(k)  submission  would  be 
acceptable  to  a  limited  extent.  For 
example,  vests  of  similar  design  but 
composed  of  different  fabrics  might  be 
grouped  into  one  510(k).  However, 
submissions  for  devices  differing 
substantially  in  design  (and  therefore 
risk)  should  not  be  grouped  in  a  single 
510(k).  FDA  will  review  this  issue  on  a 
case-by-case  basis. 

11.  One  comment  expressed  concern 
regarding  what  criteria  FDA  is  using  to 
determine  safety  and  effectiveness,  and 
whether  manufacturers  could  be  assured 
that  510(k)'s  will  not  be  delayed  on  the 
basis  of  individual  reviewers' 
perceptions  of  what  constitutes  safe  and 
effective.  « 

FDA  advises  that  there  will  be 
uniformity  in  the  criteria  that  reviewers 
consider  to  determine  the  safety  and 
effectiveness  of  these  devices.  Section 
513(i)  of  the  act  (21  U.S.C.  3B0c(i))  and 
its  implementing  regulations  in  part  807 
(21  CFR  part  807)  describe  the  criteria 
used  by  FDA  to  determine  substantial 
equivalence.  FDA  provided  guidance 
that  described  labeling  for  restraints  at 
an  October  1991  meeting  with  a  medical 
device  trade  organization.  This  guidance 
has  been  incorporated  into  a  draft  510(k) 
submission  guidance  that  will  be  used 
by  FDA  reviewers  to  assist  in  evaluating 
510(k)  submissions.  Additional  general 
labeling  guidance  is  available  in  the 
Human  Health  Services  (HHS) 
publication  "Labeling:  Regulatory 
Requirements  for  Medical  Devices"  (Ref. 
3),  the  Office  of  Device  Evaluation's 
labeling  guidance  document  (Ref.  4), 
and  the  publication  "Write  It  Rigtit,"  a 
guidance  on  labeling  for  home  use 
products  (Ref.  5).  The  draft  510(k) 
submission  guidance  recommends  that 
manufacturers'  510(k)  submissions  for 
restraints  address  the  following:  (1) 
Specific  intended  use  of  the  device;  (2) 
ease  of  release  of  the  device  in  the  event 
of  emergencies;  (3)  tear  strength  of  the 
materials;  (4)  potential  for  injury  (e.g., 
whether  there  are  abrasive  materials, 
such  as  metal  fasteners,  that  would 
come  in  contact  with  the  patient's  skin, 
and  similar  considerations);  (5)  ease  of 
identification  of  size;  (6)  completeness, 
conspicuousness,  and  simplicity  of 
directions  and  labeling;  (7)  care/ 
cleaning  instructions;  (8)  whether  the 
material  is  biocompatible;  and  (9)  any 
safety  testing  data  available  for  the 
device,  including  an  analysis  of  bench 
simulation  testing  data;  and  for  certain 
circumstances,  (10)  patient  testing  data. 


Manufacturers  may  contact  the 
reviewing  division  to  discuss  the 
appropriate  content  of  their  submissions 
on  a  case-by-case  basis.  FDA,  elsewhere 
in  this  issue  of  the  Federal  Register,  is 
publishing  a  notice  of  availability  of  this 
draft  guidance  and  requesting  comments 
on  it. 

12.  Five  comments  stated  that  to 
ensure  that  protective  restraints 
continue  to  he  available  for  medical  use. 
manufacturers  heed  to  be  able  to 
continue  to  market  their  products 
during  the  interim  period  between  the 
effective  date  of  the  final  rule  revoking 
the  510(k)  exemptions  and  the  date  that  ° 
products  are  cleared  by  FDA.  The 
comments  also  stated  that 
manufacturers  need  to  be  given  a 
reasonable  amount  of  time  (at  least  6 
months)  after  their  final  labeling  is 
approved  to  exhaust  the  remaining 
existing  supplies  of  their  products  and 
phase  in  products  with  the  new 
labeling.  Additionally,  three  comments 
stated  that  manufacturers  need  to  be 
given  a  reasonable  amount  of  time  (for 
example,  2  years)  to  attain  compliance 
with  CGMP's. 

FDA  realizes  that  there  will  be  a  time 
period  between  the  filing  of  a  510(k) 
submission  required  by  this  regulation, 
and  FDA's  determination,  based  on  that 
submission,  of  whether  the  device  has 
marketing  clearance.  During  the  time 
period  between  the  filing  of  a  510(k)  and 
the  FDA's  substantial  equivalence 
decision,  FDA,  in  exercising  its 
enforcement  discretion,  does  not  intend 
to  initiate  enforcement  action  relating  to 
the  distribution  of  protective  restraint 
devices  that  are  adulterated  under  21 
U.S.C.  351(f)(1)(B)  because  they  fail  to 
have  FDA  marketing  clearance  if:  (1) 
The  devices  were  initially  introduced 
into  interstate  commerce  prior  to 
September  3,  1996;  and  (2)  the  sponsor 
has  filed  a  510(k)  submission  as  of 
September  3, 1996. 

FDA,  however,  intends  to  exercise  its 
enforcement  disoretion  to  initiate 
regulatory  action  against  protective 
restraint  devices  that  have  not  received 
marketing  clearance  after  June  4,  1997  if 
FDA  has  been  unable  to  reach  a  decision 
determining  substantial  equivalence 
because  the  510(k)  submission  fails  to 
contain  sufficient  information.  FDA  will 
notify  the  sponsor  if  such  additional 
information  is  necessary. 

FDA  has  extended  the  effective  date 
of  the  final  rule  requiring  submission  of 
510(k)s  and  compliance  with  CGMP's 
from  90  days  to  180  days.  FDA  believes 
this  time  period  is  appropriate. 

FDA  first  informed  restraint 
manufacturers  about  FDA's  planned 
actions  regarding  510(k)  and  CGMP 
requirements  at  a  meeting  with  a 


medical  device  trade  organization  in 
October  1991.  FDA  again  notified 
manufacturers  in  FDA's  June  19, 1992. 
proposed  rule,  that  the  agency  intended 
to  revoke  these  exemptions.  Given  the 
fact  that  industry  has  been  on  notice 
since  1991  of  FDA's  plans  to  revoke 
these  exemptions,  FDA  does  not  believe 
manufacturers  need  an  additional  2 
years  to  comply  with  CGMP's  or  6 
months  after  their  labeling  is  approved 
to  exhaust  supplies  of  labeling. 

B.  Restraint  Identification 

13.  Two  comments  agreed  with  FDA's 
identification  of  a  protective  restraint  as 
it  was  published  in  the  proposed  rule. 
Several  comments  stated  that  the 
identification  of  restraint  used  in  the 
proposed  rule  is  too  narrow,  leaving 
major  gaps  in  the  coverage  of  a  growing 
list  of  potentially  dangerous  devices  that 
are  routinely  used  to  restrain  patients  or 
residents  and  that  are  "falsely 
marketed"  as  alternatives  to  restraints. 
To  alleviate  these  concerns,  several 
comments  suggested  using  the  broader 
definition  of  restraint  proposed  by 
HCFA  in  order  to  include  the  concept  of 
a  method  of  restriction  of  movement. 

FDA  disagrees  that  the  identification 
of  pt-otective  restraints  is  too  narrow  and 
leaves  major  gaps  that  do  not  cover 
devices  that  are  "falsely  marketed"  as 
alternatives  to  restraints^  Although  the 
identification  gives  examples  of 
protective  restraints,  such  as  wristlets, 
vests,  and  straps,  the  identification  of 
protective  restraints  is  not  limited  to 
those  examples.  The  identification  is 
based  on  the  product's  intended  use. 
Under  §801.4,  evidence  of  a  device's 
intended  use  is  not  limited  to  labeling 
claims  or  to  verbal  representations.  It 
may  be  shown  by  the  circumstances  that 
the  device  is  offered  and  used  for  a 
purpose  for  which  it  is  neither  labeled 
nor  advertised.  FDA  consid,ers  any 
actions  that  otherwise  represent  a 
device's  intended  use,  as  well  as 
labeling,  to  determine  a  device's 
intended  use.  Therefore,  even  devices 
that  are  "falsely  marketed"  as 
alternatives  to  restraints  will  fall  under 
the  identification  of  protective  restraint 
if  their  intended  use  is  to  function  as  a 
protective  restraint.  If  a  manufacturer 
intends  a  device  to  be  used  as  a  restraint 
or  is  aware  that  the  device  is  used  as  a 
restraint,  that  manufacturer  must 
comply  with  requirements  for  protective 
restraints.  FDA  encourages  consumers 
or  health  care  workers  to  report 
instances  where  manufacturers  of  such 
products  are  not  complying  with  the 
requirements  for  protective  restraints. 

Other  comments  suggested  that  the 
identification  should  state  that  a 
restraint  is  any  device  which  a  resident 


cannot  remove  easily  and  which 
restricts  freedom  of  movement  or  easy 
access  to  their  body.  FDA  does  not  agree 
that  the  protective  restraint 
identification  should  be  this  broad.  FDA 
may  only  regulate  as  devices  products 
that  fall  within  the  definition  under 
section  201(h)  of  the  act.  Many  products 
that  restrict  freedom  of  movement  or 
easy  access  to  the  body  do  not  fall  under 
FDA's  jurisdiction  (e.g..  safety  belts,  car 
seats).  Also,  even  if  products  that 
restrict  freedom  or  access  are  medical 
devices  (e.g.,  geriatric  chairs).  FDA 
believes  it  is  inappropriate  to  identify 
all  such  devices  as  protective  restraints 
where  that  is  not  the  intended  use  of 
such  devices. 

14.  One  comment  objected  to  the  u.se 
of  "or  others"  after  "protection  of  the 
patient  "  at  the  end  of  §  880.6760  (21 
CFR  880.6760)  because  it  is  an 
established  rule  that  restraints  may  only 
be  used  to  "ensure  the  physical  safety 
of  the  resident  or  other  residents" 
(Social  Security  Act,  section  1919  (42 
U.S.C.  1396q)).  The  comment  also 
objected  to  the  use  of  the  term 
"patients  ■  in  the  restraint  identification, 
because  it  is  not  appropriate  in  many 
non-hospital  settings.  The  term 
"patients  or  other  residents"  was 
suggested  as  a  substitute. 

FDA  disagrees  with  the  comments. 
Restraints  are  sometimes  used  in 
situations  to  protect  individuals  other 
than  the  person  in  restraints.  For 
example,  hospitals  may  use  restraints  in 
emergency  rooms  to  protect  staff,  or 
other  patients/residents  from  harm  (e.g.. 
due  to  patient  drug  abuse  or  comparable 
circumstances).  With  regard  to  the 
objection  to  the  term  "patients"  in  the 
conte;t  of  non-hospital  settings,  FDA 
believes  that  since  restraints  are  medical 
devices,  any  resident  who  is  restrained 
constitutes  a  patient  within  the  broad 
meaning  of  the  term  in  this  section 
while  wearing  the  rti.traint.  Therefore. 
FDA  rejects  these  comments. 

15.  One  comment  stated  that  FDA 
should  define  bedrails  and  geriatric 
chairs  as  restraints. 

FDA  notes  that  bedrails  and  geriatric 
chairs  are  currently  classified  under 
§§880.5100.  880.5110.  880.5120,  and 
880.5140  (bedrails):  and  §§890.3100 
and  890.3110  (21  CFR  890.3100  and 
890.3110)  (geriatric  chairs).  For  the 
reasons  stated  in  response  to  comment 
13  of  this  document,  FDA  believes  that 
the  current  definition  of  restraints  is 
appropriate. 

16.  One  comment  requested  that  FDA 
modify  the  restraint  identification  to 
exclude  from  the  regulation  those 
restraints  that  are  used  with 
radiotherapy  linear  accelerators  and 
simulators,  because  of  the  controlled 
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conditions  under  which  such  restraints 
are  used  and  the  benefit  they  provide. 
The  comment  requested  that  the 
identification  of  a  restraint  be  modified 
as  follows: 

A  protective  restraint  is  a  device  *  *  *  that 
is  intended  for  medical  piuposes  and  that 
limits  the  patient's  movements  to  the  extent 
necessary  for  treatment,  examination,  or 
protection  of  the  patient  or  others,  excluding 
restraints  which  are  used  for  a  short  duration 
under  the  continual  supervision  of  qualified 
personnel. 

FDA  does  not  believe  that  it  would  be 
appropriate  to  modify  th^  restraint 
identification  to  exclude  restraints 
which  are  used  for  a  short  duration 
under  continual  supervision  from  510(k] 
and  CCMP  requirements.  These 
requirements  are  necessary  for  restraints 
that  are  intended  to  be  used  for  short 
periods  of  time  under  supervision 
because  such  restraints  may  pose  risks 
to  patients  if  they  are  not  used  in  the 
manner  the  manufecturer  intended. 
FDA  advises  that  "restraints"  for  use 
with  radiation  therapy  systems  are 
included  imder  the  classification 
regulations  for  radiation  therapy 
systems  in  §§  892.5050  and  892.5300 
(21  CFR  892.5050  and  892.5300).  Under 
those  classification  regulations,  such 
restraints  are  already  subfect  to  510(k) 
and  CGMP  requirements.  Manufacturers 
of  restraints  that  are  accessories  to  other 
devices  should  submit  their  5l0(k)    . 
submissions  to  the  appropriate 
reviewing  division  for  the  primary 
device. 

C.  Wheelchair  Accessories  ' 

17.  Two  comments  supported  the 
proposal  to  revise  the  classification 
regulation  for  wheelchair  accessories 
labeled  or  otherwise  represented  as 
restraints.  One  comment,  however, 
stated  that  restraints  should  not  be 
classified  as  wheelchair  accessories 
because  this  minimizes  the  importance 
of  decisions  regarding  whether  a 
restraint  should  be  used  at  all  and  the 
selection  of  the  appropriate  type  of 
restraint. 

FDA  disagrees  that  the  chosen 
classification  of  wheelchair  accessories 
intended  for  use  as  restraints  diminishes 
the  importance  of  decisions  regarding 
use  of  those  devices.  FDA  specifically 
emphasized  in  the  proposed  rule  and  in 
the  July  1992  FDA  Safety  Alert  that  the 
same  safety  considerations,  including 
proper  selection  and  labeling,  are 
equally  important  for  wheelchair 
accessories  that  are  used  as  protective 
restraints. 

18.  Two  comments  recommended  that 
FDA  adopt  an  identification  of 
wheelchair  accessories  intended  for  use 
as  restraints  that  includes  all  accessories 
and  all  wheelchair  components  that  are 


manufactured  and  marketed  with  the 
intent  of  restricting  the  patients' 
movement,  regardless  of  whether  the 
devices  are  labeled  or  represented  as 
restraints. 

FDA  agrees  with  these  comments.  As 
discussed  in  paragraph  13  of  this 
document,  the  definition  of  protective 
restraint  includes  any  device  that  "is 
intended  for  medical  purposes  and  that 
limits  the  patient's  movements  to  the 
extent  necessary  for  treatment, 
examination,  or  protection  of  the  patient 
or  others."  In  stating  in  FDA's  June  19, 
1992,  proposed  regulation  that  FDA  was 
exempting  wheelchair  accessories  fsmn 
CGMP  and  premarket  notification 
requirements  that  were  not  "labeled  or 
otherwise  represented"  as  a  protective 
restraint,  FDA  did  not  mean  to  imply 
that  it  was  exempting  those  wheelchair 
accessories  that  are  not  labeled  or 
represented  as  restraints  if  they  are 
intended  for  use  as  restraints.  To  clarify 
that  all  wheelchair  accessories  which 
are  intended  to  be  used  as  protective 
restraints  must  comply  with  premarket 
notification  and  CCMP  requirements, 
FDA  is  replacing  the  words  "labeled  or 
otherwise  represented"  with  "intended 
for  use"  in  the  final  regulation. 

D.  Labeling/Human  Factors 

19.  Six  comments  requested  that  the 
agency  consider%ie  wide  variety  of 
protective  restraints  available  and 
evaluate  each  device  according  to  its 
intended  use/size/design,  without 
imposing  a  "blanket"  labeling 
requirement  for  all  restraints.  For 
example,  devices  such  as  vests  should 
be  labeled  to  clearly  distinguish  the 
front  and  back  of  the  restraint,  whereas 
other  restraints  which  have  no  front  and 
back  should  not  be  required  to  have 
such  labeling. 

FDA  agrees  that  a  "blanket"  labeling 
requirement  in  this  sense  should  not  be 
imposed  and  that  the  risks  and  benefits 
of  each  restraint  device  should  be 
reviewed  individually  in  determining 
appropriate  specific  labeling  for 
restraint  devices.  FDA  believes, 
however,  that  similar  protective 
restraints  should  have  similar  labeling. 
FDA  also  believes  that  protective 
restraints  should  include  step-by-step 
instructions  on  how  to  apply  the  device 
and  where  to  secure  the  ties,  have 
securely  attached  warning  labels  that 
clearly  identify  the  front  and  back  of  the 
restraints,  and  warn  users  of  the  dangers 
of  reversal,  preferably  using  pictorials. 
Additional  labeling  instructions  are 
listed  in  the  draft  guidance  document 
discussed  in  comment  12  of  this 
document. 

20.  Several  comments  expressed 
concern  that  the  FDA  regulation  implies 


that  the  only  danger  of  restraints  is  in 
their  potential  misapplication  and  that 
they  are  safe  when  used  in  accordance 
with  the  manufacturer's  instructions, 
and  that  HCFA's  regulations  will  be 
undermined. 

FDA  disagrees  with  these  comments. 
FDA's  regulation  does  not  imply  that  it 
alone  will  ensure  safe  and  effective  use 
of  restraints.  As  explained  more  fully  in 
both  the  preamble  to  FDA's  June  1992 
proposecl  rule  anO  comment  5  of  this 
final  rule,  FDA's  regulations  and 
HCFA's  regulations  complement  each 
other,  they  do  not  undermine  each 
other.  HCFA  laws  and  regulations 
ensure  that  restraints  are  only  used  on 
persons  who  need  restraints,  and  FDA's 
regulations  will  help  ensure  that  if 
clinically  appropriate,  such  restraints 
will  be  applied  safely. 

21.  Several  comments  requested  that 
FDA  require  that  restraint  labeling 
contain  specific  information  including 
information  about  all  potentially 
harmful  effects  fit>m  the  use  of 
restraints,  including  hazards,  side 
effects,  warnings/precautions,  and 
contraindications  for  their  use.  The 
comments  also  requested  requiring  clear 
delineation  in  the  device  labeling  as 
follows:  (1)  The  front  and  back  of  the 
restraint;  (2)  top  and  bottom  of  the 
restraint;  (3)  length  of  time  the  restraint 
can  be  applied  safely;  (4)  frequency  with 
which  the  restraint  should  be  released; 
(5)  fi^uency  with  which  the  patient 
should  be  monitored;  and  (6)  minimum 
standards  or  qualifications  of  personnel 
to  administer  restraints.  Several 
comments  stated  that  labeling  should  be 
required  to  be  on  the  inside  or 
underside  of  the  device  in  as  discrete  a 
manner  as  possible  to  convey  necessary 
information  and/or  instructions  to  users, 
in  order  to  preserve  the  dignity  and  self- 
esteem  of  the  individual  being 
restrained. 

FDA  advises  that  this  regulation  will 
allow  FDA  to  review  the  labeling  for 
protective  restraints,  and  that  all 
labeling  must  provide  material 
information  related  to  its  safe  use  in 
accordance  with  section  502(a)  of  the 
act  (21  U.S.C.  352(a)).  hi  the  preamble 
to  the  proposed  rule,  FDA  stated  certain 
labeling  practices  that  FDA  believes  are 
necessary  to  help  ensure  the  safe  use  of 
devices.  Also,  specific  suggested 
labeling  is  stated  in  the  draft  guidance 
document  discussed  in  comment  11  of 
this  dociunent.  After  receipt  of 
individual  premarket  notifications,  FDA 
will  review  the  labeling  on  a  case-by- 
case  basis. 

With  regard  to  placement  of  labeling, 
FDA  encourages  placement  of  labeling 
in  a  manner  that  respects  the  patient's 
dignity,  as  long  as  the  placement  does 


not  compromise  the  visibility  of  the 
labeling  to  the  person  applying  the 
restraint. 

22.  Several  comments  noted  support 
for  the  utilization  in  all  product  labeling 
of  pictorials,  languages  other  than 
English,  and  textual  information  written 
for  low  language  comprehension  levels, 
in  sufficiently  large  type  to  clearly 
express  the  message.  Several  comments 
suggested  that  the  use  of  languages  other 
than  English  is  not  feasible  and  that  the 
manufacturer's  obligation  should  be 
limited  to  adequate  step-by-step 
instructions  in  English,  with 
translations  made  available  by 
individual  employere. 

FDA  agrees  that  pictorials  and  text 
materials  written  for  low  language 
comprehension  levels  are  important  for 
effective  conveyance  of  application  and 
hazard  information.  FDA  also 
encourages  manufacturers  that 
distribute  devices  for  use  by 
populations  who  do  not  use  English  as 
a  first  language  to  provide  instructions 
in  foreign  languages  to  the  extent 
possible  and  in  accordance  with  the 
foreign  language  requirements  of 
§  801.15(c).  FDA  has  discussed  human 
factors  considerations  related  to  labeling 
with  manufacturers,  including  the 
selection  of  legible  font  types  and  sizes. 
Under  21  U.S.C.  352(c)  labeling 
statements.required  by  or  imder  the 
authority  of  the  act  must  be  placed  with 
conspicuousness  and  in  such  terms  as  to 
render  them  likely  to  be  read  and 
understood  by  the  ordinary  individual 
under  customary  conditions  of  piutiiase 
and  use.  See  21  CFR  801.15. 

23.  Several  comments  suggested  that 
in  addition  to  improved  labeUng, 
posters  should  be  made  available  for  use 
and  kept  in  accessible  view,  such  as  in 
the  restrained  patient's  room,  nurses 
stations,  and  physical  therapy  facilities. 

FDA  agrees  that  posters  could  be  very 
helpful  in  promoting  proper  use  of 
restraints  and  has  encouraged 
manufacturers  to  develop  such  posters. 
Several  manufacturers  have  already 
implemented  instructions  on  posters. 
Placement  of  such  posters  should  be 
done  in  such  a  way  that  they  will  be 
readily  accessible  to  {>ersonnel  but  still 
comply  with  nursing  facility 
requirements  for  a  homelike 
environment,  in  accordance  with 
provisions  of  42  CFR  483.15(h)(1). 

24.  One  comment  noted  that  warnings 
and  instructions  for  restraints  should  be 
conveyed  in  a  form  suitable  for  home 
use  as  well  as  institutional  use. 

FDA  agrees  with  the  comment  and 
encourages  use  of  FDA's  guidance  on 
developing  user  instruction  manuals  for 
medical  devices  used  in  home  health 
care  (Ref.  5).  The  document,  entitled 


"Write  It  Right,"  has  been  distributed  to 
all  domestic  and  foreign  medical  device 
manufacturers.  Copies  may  be  obtained 
from  the  Division  of  Small 
Manufacturers  Assistance,  Center  for 
Devices  and  Radiological  Health.  800- 
638-2041. 

25.  One  comment  stated  that 
experience  demonstrates  that  product 
labels  and  directions  cannot  in  and  of 
themselves  protect  patients  from  injury 
or  death.  The  comment  stated  that  while 
the  labeling  guidelines  proposed  by 
FDA  represent  a  positive  step  in 
recognizing  the  potential  dangers  of 
inappropriately  applied  or 
inappropriately  supervised  use  of 
restraints,  such  guidelines  may  do  more 
to  help  shield  manufacturers  involved 
in  product  liability  suits  than  to  protect 
patients  from  avoidable  accidents. 

FDA  agrees  that  product  labeling 
alone  cannot  protect  patients  from 
injury  or  death.  However,  well- 
presented  labeling  that  is  written  in  a 
salient,  informative,  and  concise 
manner  can  motivate  the  user  to  read 
instructions,  which  can  reinforce 
demonstration  instruction  and  prevent 
misuse  of  devices.  Studies,  as  early  as 
1960,  illustrate  that  behavior  can  be 
affected  by  warnings  and  safety  posters 
in  the  workplace  (Ref.  6).  More  recent 
studies  demonstrate  that  user  behavior 
is  clearly  infiuenced  by  the  presence 
and  location  of  warnings  and  adequate 
instructions  for  use  (Ref.  7). 

FDA  agrees  that  clearer  labeling  may 
in  some  instances  help  shield 
manufacturers  from  product  liability. 
However,  regardless  of  any  effect  on 
product  liability,  improved  labeling, 
which  may  help  reduce  the  incidence  of 
injury  and  death  is  important.  To 
supplement  the  beneficial  effects  of 
improved  labeling,  FDA  advises  that 
adequate  training  and  education  of 
health  care  providers  is  necessary  for 
safe  and  effective  use  of  restraints. 

26.  One  comment  stated  that  knots 
tied  in  some  restraints  are  often  difficult 
to  untie  in  the  event  of  an  emergency, 
and  if  it  were  at  all  possible,  restraints 
that  tie  should  be  replaced  by  those  that 
release  with  a  clasp  of  some  kind. 

FDA  supports  the  development  of  safe 
innovations  that  would  improve  the 
ease  of  use  of  restraint  devices. 

E.  Sizing/Color  Coding 

27.  Several  comments  stated  that  a 
universal  color  coded  sizing  system 
should  be  adopted  throughout  the 
industry  to  help  facilitate  selection  of 
the  appropriate  restraint  size  and  reduce 
incidences  of  misapplication  of  an 
incorrect  size  that  could  lead  to  deaths 
or  injuries. 


FDA  agrees  with  the  comments.  FDA 
also  notes  the  availability  of  a  voluntary 
new  sizing  standard  for  women  over  the 
age  of  55,  which  might  be  of  use  in 
designing  restraints  for  geriatric 
patients,  who  lypif:ally  have  upper  torso 
dimensions  that  are  substantially 
different  from  younger  patients.  The 
standard,  entitled  "The  Development  of 
Body  Measurement  Tables  for  Women 
55  and  Older  and  the  Relationship  to 
Ready  to  Wear  Garment  Sizes,"  is 
available  from  the  American  Society  for 
Testing  and  Materials.  1916  Race  St., 
Philadelphia,  PA  19103. 

28.  One  comment  from  a 
manufacturer  noted  that  for  54  years 
their  company  has  manufactured 
restraints  in  accordance  with  a 
particular  color  code  for  size,  and  that 
this  color  code  has  become  the  most 
commonly  used  and  understood  color 
code  by  users  of  restraints.  The 
comment  stated  that  if  FDA  decides  to 
adopt  a  different  color  standard  than 
what  the  comment  perceives  as  the 
"prevailing  standard,"  it  will  create 
serious  confusion  among  users  because 
of  the  extensive  user  familiarity  with 
that  color  coding  standard.  Another 
comment  stated  that  color  coding  sizes 
for  restraints  would  have  a  substantial 
financial  impact  on  industry. 

This  regulation  is  not  requiring  the 
adoption  of  a  color-coded  sizing 
standard.  However,  FDA  encourages 
manufacturers  to  develop  an  industry- 
wide voluntary  standard. 

29.  Two  comments  noted  that 
manufacturers  produce  a  selection  of 
sizes  of  certain  types  of  restraints  (e.g.. 
vests),  but  that  this  does  not  ensure  that 
facilities  have  purchased  adequate  sizes 
or  the  entire  line  of  vest  restraints  for 
utilization  in  their  facility. 

FDA  advises  that  selection  of  the 
appropriate  si7.e  and  type  of  restraint  is 
critical  for  safe  and  effective  use  of  the 
device  and  that  clinicians  and 
purchasing  agents  should  consult 
medical  practice  guidelines  and 
instructions  for  use  in  determining  the 
appropriate  size. 

F.  Flame  Retardancy 

30.  FDA  explicitly  solicited  comments 
regarding  whether  some  or  all  restraints 
should  be  made  of  flame  resistant 
materials.  Several  comments  supported 
a  universal  requirement  for  flame 
resistant  restraints,  citing  the  following 
reasons: 

(1)  There  have  been  reports  to  FDA  of 
at  least  six  patients  dying  or  being 
injured  as  a  result  of  deliberately  or 
accidentally  igniting  their  restraints: 

(2)  Clinicians  report  having  seen 
many  restraints  with  ash  and  cigarette 
bums  in  them,  further  indicating  a 
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safety  problem  with  respect  to 
flammable  materials;  ' 

(3)  Many  of  the  persons  who  are 
restrained  may  retain  their  right  to 
smoke  in  designated  areas.  These 
patients  may  have  poor  posture  control 
or  hand  dextoity,  or  may  be  confused, 
increasing  the  chances  of  an  accident. 
Also,  visitors  and  other  residents 
unaware  of  a  potential  fire  hazard  may 
give  smoking  materials  to  the  resident 
without  staff  knowledge; 

(4)  Many  nursing  home  residents  may 
use  oxygen,  or  be  in  close  proximity  to 
other  residents  who  use  oxygen, 
increasing  the  danger  of  fire. 

Alternatively,  multiple  comments 
opposed  reqiuring  all  protective 
restraints  to  be  constructed  of  flame 
resistant  material,  citing  the  following 
reasons: 

(1)  Adequate  and  appropriate 
supervisicm  is  the  best  means  of 
preventi(m  of  bum  and  smoke 
inhalation  injuries  to  individuals  who 
are  being  restrained; 

(2)  Muiy  other  items  found  on  or  near 
the  bed  are  not  flame  resistant,  such  as 
bed  linens,  pajamas,  clothing,  and  even 
the  patient's  hair,  so  having  restraints 
made  of  flame  resistant  materials  would 
not  serve  a  useful  purpose.  Residents 
might  be  better  served  through 
establishment  of  a  smoke-firee 
environment; 

(3)  Labeling  of  restraints  as  flame 
resistant  might  actually  encourage 
sm<rfung  in  bed  by  providing  a  false 
smse  of  security  to  both  residents  and 
health  care  providers,  who  might  relax 
smoking  policies; 

(4)  The  availability  and  effiectiveness 
of  flame  resistant  restraints  is  limited  by 
current  technology.  Some  device 
comp<ments  are  not  readily  available  in 
flame  resistant  material,  so  requiring 
restraints  with  this  property  might  be 
prohibitively  expensive.  Also,  textile 
materials  treated  with  flame  resisting 
chemicals  will  burn  if  a  source  of 
ignition  is  present,  and  the  flame 
retardancy  of  some  devices  is  destroyed 
after  the  first  laundering  of  the  device. 
Warnings  against  the  exposure  of 
protective  restraints  to  ignition  sources 
should  adequately  address  concerns 
related  to  bum  injuries; 

(5)  Flame  resistant  vests  are  now 
marketed  with  very  little  success  due  to 
the  higher  price  (approximately  30 
percent).  This  cost  outweighs  the 
negligible  benefit  that  might  be  derived 
with  a  universal  requirement  for  flame 
resistant  restraints. 

Several  comments  also  stated  that 
FDA  should  study  the  actual 
contribution  to  patient  safety  that  would 
be  afibrded  by  flame  resistant  restraints 
v«rsus  the  economic  impact  of  replacing 


devices  currently  in  use.  One  comment 
suggested  that  the  comfort  and  care  of 
the  patient  should  be  the  primary 
concern  and  that  secondary  issues 
should  include  whether  fire  resistant 
materials  make  the  restraint  less  flexible 
or  more  likely  to  cause  rubbing  or 
irritation;  the  effect  on  safety  features  of 
the  device;  and  the  extent  of  protection 
flame  resistant  materials  would  actually 
offer  in  the  event  of  fire. 

FDA  has  carefully  considered  the 
comments  submitted  and  concluded 
that  although  there  are  potential  fire 
hazard  concerns  for  some  patients, 
adequate  and  appropriate  supervision  is 
the  most  effective  and  useful  means  of 
preventing  fire-related  injuries 
associated  with  restrained  patients. 
Some  additional  benefit,  however,  may 
occur  by  using  flame-resistant  restraint 
material  on  patients  who  smoke. 
Although  FDA  does  not  believe  it  is 
appropriate  to  require  the  use  of  flame- 
resistant  materials  for  all  restraints,  FDA 
recommends  that  health  care 
institutions  develop  and  implement 
policies  for  the  use  of  flame-resistant 
restraints  for  patients  who  smoke  while 
in  restraints. 

G.  Training,  Education,  and  Guidelines 

for  Use 

31.  Several  comments  advocated 
increased  training,  education,  and  FDA 
development  of  guidelines  for  restraint 
use  to  promote  the  safe  application  of 
restraint  devices.  Several  comments 
suggested  that  FDA  should  publish  a 
consumer  (family)  guide  or  brochure  on 
the  appropriate  use  of  restraints,  the 
risks  and  benefits  of  restraint 
prescription  and  application,  and  the 
potential  side  effects  and  hazards  of 
.  restraint  use. 

FDA  agrees  that  adequate  training  and 
education  for  users  of  restraints  in  all 
care  scenarios  is  critical  to  the  safe  and 
effective  use  of  restraints  and  FDA 
strongly  encouraged  increased 
education  about  restraint  use  in  its  July 
1992  Safety  Alert  issued  to  health  care 
professionals.  FDA  has  actively 
participated  with  health  care 
associations  in  the  development  of 
guidelines  for  use  of  medical  devices  in 
the  past  and  is  willing  to  participate  in 
such  efforts  for  protective  restraints. 
FDA  advises  that  in  using  restraints, 
institutions  are  required  to  meet  all 
State  and  local  laws  and  HCFA 
requirements,  and  are  encouraged  to 
meet  guidelines  developed  by 
professional  health  care  organizations. 
With  regard  to  publication  of  a 
consumer  guide,  the  FDA  1992  Safety 
Alert  on  restraints  contains  information 
about  restraint  use  specifically  directed 
towards  patients  and  family  membera. 


Copies  of  FDA's  Safety  Alert  are 
available  upon  request  from  the  Office 
of  Surveillance  and  Biometrics  (HF2i- 
500),  Center  for  Devices  and 
Radiological  Health,  5600  Fishera  Lane, 
Rockville,  MD  20857. 

32.  One  comment  stated  that  because 
the  liability  biutlen  for  patient 
morbidity  and  mortality  caused  by 
restraints  is  increasingly  shifted  to 
nuraing  home  staff,  FDA  should 
consider  requiring  manufacturera  to 
offer  training  and  accessible  advice  to 
nuraing  homes  with  device  questions  or 
problems,  as  a  component  of  the  new 
premarket  notification  and  CX^«fP  rules. 

Such  requirements  are  beyond  the 
scope  of  this  rulemaking.  However,  FDA 
encourages  health  care  focilities  to 
request  training  when  purchasing 
restraints  and  if  such  training  is  not 
made  available,  to  reconsider  their 
purchasing  policies.  Manufacturera  have 
already  been  strongly  urged  by  FDA  to 
develop  training  videos  and  other 
materials  to  assist  health  care  faciUties 
in  training  their  staff  in  the  proper 
application  and  use  of  their  products. 

H.  Chemical  Restraints 

33.  Two  comments  noted  that  they  do 
not  support  the  use  of  pharmaceutical 
options  as  chemical  restraints  in 
substitute  for  physical  restraints  and 
stated  that  FDA  is  well  positioned  to 
address  the  issue  of  the  misuse  of 
chemical  restraints.  The  comments 
recommended  that  FDA  consider 
labeling  recommendations  for 
inanufacturera  of  drug  products 
frequently  used  for  chemical  restraint. 

FDA  is  advised  that  guidelines  for  the 
use  of  chemical  restraints  in  nuraing 
homes  are  being  finalized  by  HCFA;  but 
such  controls  are  beyond  the  scope  of 
this  medical  device  rule.  If  the 
comments  wish  to  express  concerns 
regarding  labeling  of  specific  drug 
products  believed  to  be  misused  as 
chemical  restraints,  those  comments 
should  be  referred  to  FDA's  Center  For 
Drug  Evaluation  and  Research,  Division 
of  Neuropharmacological  Drug  Products 
(HFD-120),  5600  Fishera  Lane, 
Rockville,  MD  20857. 

m.  The  Final  Rule 

Fereons  required  to  file  premarket 
notification  submissions  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k))  and 
the  procedures  in  subpart  E  of  21  CFR 
part  807  must  file  a  premarket 
notification  submission  for  any 
protective  restraint  device  already 
marketed  or  intended  to  be  introduced 
or  delivered  for  introduction  into 
interatate  commerce  for  commercial 
distribution  on  or  after  September  3, 
1996. 


All  protective  restraints  that  are 
introduced  or  delivered  for  introduction 
into  interstate  commerce  on  or  after 
September  3, 1996,  are  required  to  be 
manufactured  in  compliance  with  the 
CGMP  regulations  in  21  CFR  part  820. 

In  a  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  announcing  the  availability  of  a  draft 
guidance  document  for  the  preparation 
of  a  premarket  notification  (510(k)) 
submission. 

IV.  Environmental  Ii^act 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  only 
removes  an  exemption  and  subjects 
manufacturers  of  patient  restraints  to 
the  same  requirements  as  manufacturera 
of  other  devices,  the  agency  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 


Flexibility  Act,  no  further  analysis  is 
required. 
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List  of  Subjects 

21  CFR  Parts  880  and  890 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  880 
and  890  are  amended  as  follows: 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 

2.  Section  880.6760  is  revised  to  read 
as  follows: 

1880.0760    Protective  restraint 

(a)  Identification.  A  protective 
restraint  is  a  device,  including  but  not 


limited  to  a  wristlet,  anklet,  vest,  mitt, 
straight  jacket,  body/limb  holder,  or 
other  type  of  strap,  that  is  intended  for 
medical  purposes  and  that  limits  the 
patient's  movements  to  the  extent 
necessary  for  treatment,  examindtion.  or 
protection  of  the  ptatient  or  others. 

(b)  Classification.  Class  I  (general 
controls). 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

3.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  Sees.  50;,  510,  513.  515,  520,    • 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  use.  351,  360,  360c,  360e,  360j, 
371). 

4,  Section  890.3910  is  revised  to  read 
as  follows: 

$890.3910    Wlwetchair  accessory. 

(a)  Identification.  A  wheelchair 
accessory  is  a  device  intended  for 
medical  purposes  that  is  sold  separately 
h-om  a  wheelchair  and  is  intended  to 
meet  the  specific  needs  of  a  patient  who 
uses  a  wheelchair.  Examples  of 
wheelchair  accessories  include  but  are 
not  limited  to  the  following:  armboard. 
lapboard,  pusher  cuff,  crutch  and  cane 
holder,  overhead  suspension  sling,  head 
and  trunk  support,  and  blanket  and  leg 
rest  strap. 

(b)  Classification.  Class  I  (general 
controls).  If  the  device  is  not  intended 
for  use  as  a  protective  restraint  as 
defined  in  §  880.6760  of  this  chapter,  it 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter,  and  is  also 
exempt  from  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files. 

Dated:  February  15.  1996. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health 
jFR  Doc.  96-4719  Filed  .3-1-96;  8:45  ami 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
{DoGlMt  Na  aiN-CMaT] 

Madicai  Davicas;  Protactiva  Raatraints; 
Draft  51004  Quidanca  Documant; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  ^idance 
document  for  the  preparation  of 
premarket  notification  (510(k)) 
submissions  for  protective  restraints  and 
wheelchair  accessories  intended  for  use 
as  restraints.  The  draft  guidance 
document  is  intended  to  assist 
manufacturers  in  complying  with 
pr«narket  notification  requirements. 
Elsewhere  in  this  issue  of  the  Federal 
Segister,  FDA  is  publishing  a  final  rule 
revoking  exemptions  for  these  devices 
from  premarket  notification  and  current 
good  manufacturing  practices 
regulations. 

DATES:  Written  comments  by  June  3, 
i99o. 

ADOHCOatD  Submit  %vritten  requests  for 
single  copies  of  the  draft  guidance 
doomient  to  the  Division  of  Small 
Manu&cturers  Assistance,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220).  1350  Piccard  Eh-..  Rockville,  MD 
20850.  301-443-6597,  at  l-800-63»- 
2041.  S«id  two  self-addressed  adhesive 
labels  to  assist  that  office  in  processing 
your  requests.  Submit  written  comments 
on  the  510(k)  guidance  document  to  the 
Dockrts  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rodcville,  MD  20857.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doomient.  A  copy  of  the 


UMI 


draft  guidance  document  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Dillard,  Center  for  Devices  and 
Radiological  Heahh  (HFZ-410),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-1287. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
revising  the  classification  regulations  for 
protective  restraints  (21  CFR  880.6760) 
and  wheelchair  accessories  intended  for 
use  as  restraints  (21  CFR  890.3910).  In 
a  final  rule  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
revoking  the  existing  exemptions  for 
these  devices  from  premarket 
notification  and  current  good 
manufacturing  practices  regulations. 
This  action  is  being  taken  in  response  to 
a  number  of  recent  reports  of  deaths  and 
serious  injuries  that  may  have  been 
associated  with  improper  supervision  of 
restrained  patients  or  improper 
application  of  protective  restraints. 

Manufacturers  and  initial  distributors 
of  protective  restraints  and  wheelchair 
accessories  intended  for  use  as  restraints 
will  be  required  to  submit  premarket 
notification  submissions  by  September 
3, 1996.  Therefore,  FDA  is  announcing 
the  availabiUty  of  a  draft  guidance 
document  for  the  preparation  and 
submission  of  510(k)  submissions  for 
these  devices.  This  draft  guidance  will 
be  used  by  FDA  reviewers  to  assist  in 
evaluating  510(k)  submissions. 
Characteristics  that  manufactiuers 
should  address  in  their  510(k) 
submissions  for  restraints  include  the 
following:  (1)  Specific  intended  use  of 
the  device;  (2)  ease  of  release  of  the 
device  in  the  event  of  emergencies;  (3) 
tear  strength  of  the  materials;  (4) 
potential  for  injury  (e.g.,  whether  there 
are  abrasive  materials,  such  as  metal 
fasteners,  that  would  come  in  contact 


with  the  patient's  skin,  and  similar 
considerations);  (5)  ease  of 
identification  of  size;  (6)  completeness, 
conspicuousness,  and  simplicity  of 
directions  and  labeling;  (7)  care/ 
cleaning  instructions;  (8)  whether  the 
material  is  biocompatible;  (9)  any  safety 
testing  data  available  for  the  device, 
including  an  analysis  of  bench 
simulation  testing  data;  and  for  certain 
circumstances,  (10)  patient  testing  data. 
The  draft  guidance  document  contains 
more  detailed  inforaiation  on  restraint 
premarket  submission  requirements  and 
should  be  useful  to  manufacturers 
during  510(k)  preparation.  The  draft 
guidance  document  may  be  obtained 
from  the  Division  of  Small 
Manufacturers  Assistance  (address 
above).  Manufacturers  may  contact  the 
reviewing  division  to  discuss  the 
appropriate  contents  of  their 
submissions  on  a  case-by-case  basis. 

Guidance  docimients  do  not  create  or 
confer  any  rights  for  or  on  any  person 
and  do  not  operate  to  bind  FDA  or 
others;  however,  they  do  represent  the 
agency's  current  thinking  on  the 
subjects  of  the  guidance  documents. 
Interested  persons  may,  on  or  before 
June  3. 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  510(k) 
guidance  dociunent.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
guidancer  document  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  15. 1996. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radioloffcal  Health. 
[PR  Doc.  96^718  Filed  3-1-96;  8:45  am] 
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(DocfcM  Na  FR-400&-M-01] 

Notics  Of  Funding  Availability 
YoutMMiild  Program— Rscal  Year  1996 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Notice  of  Funding  Availability 

for  the  FY  1996  Youthbuild 

Competition. 

summary:  This  Notice  of  Funds 
Availability  (NOFA)  announces  the 
expected  availability  of  up  to  $37.5 
million  of  Fiscal  Year  1996  program 
funds  for  grant  assistance  under  the 
Youthbuild  Program  established  by  the 
Housing  and  Community  Development 
Act  of  1992.  These  funds  will  be 
awarded  competitively.  Only 
implementation  grants  will  be  funded. 
The  body  of  this  NOFA  contains 
information  on  the  following:  the 
purpose  of  the  NOFA,  information 
regarding  eligibility,  available  funding, 
the  appUcation  process  and  selection 
criteria. 

The  Congress  has  not  yet  enacted  a  FY 
1996  appropriations  for  HUD.  However, 
HUD  is  publishing  this  notice  in  order 
to  give  potential  applicants  adequate 
time  to  prepare  applications.  The 
amount  of  funds  announced  in  this 
NOFA  is  an  estimate  of  the  amount  that 
may  be  enacted  in  1996.  HUD  is  not 
bound  by  the  estimate  set  forth  in  this 
notice.  The  estimated  amount  may  be 
adjusted  downward  based  on  the 
enacted  1996  appropriation. 
APPLICATION  SUBMOSION:  An  original  and 
one  copy  of  the  completed  application 
for  grant  funds  must  be  received  in  HUD 
Headquarters  prior  to  12  midnight  EST 
on  May  6, 1996.  AppUcants  may  include 
another  copy  of  their  application  on 
3.5"  computer  diskettte.  Applications 
will  be  accepted  at  the  following 
address:  Processing  and  Control  Unit, 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Envelopment,  451  Seventh 
Street,  SW.,  Room  7255,  Washington. 
DC  20410.  ATTN:  Youthbuild.  At  close 
of  business  on  the  deadline  date, 
applications  will  be  received  at  either 
room  7255  or  the  South  Lobby  of  the 
Department  of  Housing  and  Urban 
Development  at  the  above  address. 

Applications  which  are  mailed  prior 
to  May  6, 1996,  but  not  received  until 
.after  the  deadline  will  be  deemed  to 
have  been  received  by  the  date  if 


postmarked  by  the  United  States  Postal 
Service  by  no  later  than  May  3,  1996. 
Express  delivery  items  received  after 
May  6,  1996  will  be  deemed  to  have 
been  received  by  the  deadline  upon 
submission  of  documentary  evidence 
that  they  were  placed  in  transit  with  the 
express  delivery  service  by  no  later  than 
May  5, 1996.  Applications  may  not  be 
submitted  by  facsimile  (FAX). 
FOR  A  COPY  OF  THE  APPt.lCAT10N  PACKAGE, 
CONTACT:  Requests  for  application 
packages,  including  an  instructional 
video,  for  the  current  competition  can 
be  made  by  calling  Community 
Connections  at  1-800-998-9999  or 
through  the  internet  at  gopher// 
amcom.aspensys.com:75/ll/funding. 
You  may  also  contact  the  HUD 
Processing  and  Control  Unit,  Office  of 
Community  Planning  and  Development, 
U.  S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  7255,  Washington,  DC  20410. 
Requests  for  application  packages  may 
be  faxed  to  HUD  at  (202)  708-3363. 
(This  is  not  a  toll-free  number.)  Requests 
for  application  packages  must  refer  to 
"Youthbuild"  document  FR-4005-N- 
01.  The  Youthbuild  application  package 
contains  appropriate  instructions,  forms 
and  required  certifications  for 
completing  a  grant  request.  Requests  for 
Youthbuild  application  packages  for  the 
current  competition  should  be  made 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
procedural  and  substantive  questions 
should  be  directed  to  the  Office  of 
Economic  Development,  Department  of 
Housing  and  Urban  Development,  Room 
7136,  451  Seventh  Street  SW., 
Washington  DC  20410;  telephone  (202) 
708-2035  or  TDD  (202)  708-1455  for  the 
hearing  impaired.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  Notice  have  been 
approved  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520)  by  the  Office  of  Management  and 
Budget  (OMB),  and  have  been  assigned 
OMB  control  number  2506-0142. 
expiration  date  August  31, 1996. 

I.  Program  Purpose 

The  purposes  of  the  Youthbuild 
program  are  (1)  to  provide  economically 
disadvantaged  young  adults  with 
opportunities  to  obtain  education, 
employment  skills  and  meaningful  on- 
site  work  experience  as  a  service  to  their 
communities  and  a  means  to  achieve 
self-sufficiency;  (2)  to  foster  the 
development  of  leadership  skills  and 
commitment  to  community;  and  (3)  to 
expand  the  supply  of  permanent 


affordable  housing  for  homeless  and 
low-  and  very  low-income  persons  by 
providing  planning  grants  for  program 
design  and  implementation  grants  for 
carrying  out  a  Youthbuild  Program. 

A.  Authority 

The  Youthbuild  program  is 
authorized  under  subtitle  D  of  title  IV  of 
the  National  Affordable  Housing  Act  (42 
U.S.C.  8011)  (the  Act),  as  added  by 
section  164  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550).  Implementing 
regulations  are  found  in  the  Final  Rule 
published  in  the  Federal  Register  dated 
February  21. 1995  and  in  CFR  24  part 
585. 

B.  Funding  Availability 

This  Notice  announces  the 
availability  of  approximately  $37.5 
million  in  program  funds.  Five  percent 
of  the  fundis  may  be  set  aside  for 
emergency  purposes.  In  addition,  $1.87 
million  (five  percent  of  the 
appropriation)  is  planned  for  technical 
assistance  consistent  with  section 
458(d)  of  the  Act. 

The  Congress  has  not  yet  enacted  a  FY 
1996  appropriations  for  HUD.  However, 
HUD  is  pubUshing  this  notice  in  order 
to  give  potential  applicants  adequate 
time  tcprepare  applications.  The 
amount  of  funds  announced  in  this 
NOFA  is  an  estimate  of  the  amount  that 
may  be  enacted  in  1996.  HUD  is  not 
bound  by  the  estimate  set  forth  in  this 
notice.  The  estimated  amount  may  be 
adjusted  downward  based  on  the 
enacted  1996  appropriation. 

C.  Objectives 

The  Youthbuild  program  is  designed 
to  help  disadvantaged  young  adults  who 
have  dropped  out  of  high  school  to  1) 
obtain  the  education  and  employment 
skills  necessary  to  achieve  economic 
self-sufficiency  and  2)  develop 
leadership  skills  and  a  commitment  to 
commimity  development  in  low-income 
communities.  Grant  funds  can  be  used 
to  fund  eligible  educational  and  support 
services  and  activities,  as  defined  by  the 
Act,  composed  of  basic  skills  instruction 
and  remedial  education,  employment 
skills  and  leadership  development,  and 
counseling  and  other  support  services. 

Another  important  objective  of  the 
Youthbuild  program  is  to  expand  the 
supply  of  permanent  affordable  housing 
for  homeless  persons  and  members  of 
low-  and  very  low-income  families. 
Providing  disadvantaged  young  adults 
with  meaningful  on-site  training 
experiences  in  housing  construction  and 
rehabilitation  enables  them  to  provide  a 
service  to  their  communities  by  helping 


to  meet  the  housing  needs  of  homeless 
and  low-income  families. 

An  additional  purpose  of  the  program 
is  to  give,  to  the  greatest  extent  feasible, 
and  consistent  with  existing  Federal, 
State,  and  local  laws  and  regulations, 
job  training,  employment,  contracting 
and  other  economic  opportunities  to 
low-income  persons  and  business 
concerns.  To  that  purpose,  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  is 
applicable  to  Youthbuild 
implementation  grant  recipients. 

II.  Overview  of  Youthbuild 
Implementation  Grants 

HUD  will  award  Youthbuild 
implementation  grants  to  eligible 
applicants  for  the  purpose  of  carrying 
out  Youthbuild  programs  in  accordance 
with  subtitle  D  of  title  IV  of  the  National 
Affordable  Housing  Act  (NAHA). 
Applications  will  be  selected  in  a 
competition  in  accordance  with  the 
grant  selection  process  described  in 
section  V.  below. 

B.  Maximum  Awards 

Under  the  competitions  established 
by  this  NOFA,  the  maximum  award  for 
a  Youthbuild  implementation  grant  is 
$700,000.  HUD  reserves  the  right  to 
determine  the  maximum  or  minimum  of 
any  Youthbuild  award  per  application, 
project,  program  or  budget  line  item.  No 
amendments  will  be  made  to  awards 
under  this  competition  that  will 
increase  previously  approved  grant 
amounts. 

C.  Locational  Considerations 

Each  application  for  an 
implementation  grant  may  only  include 
activities  to  carry  out  one  Youthbuild 
program,  i.e.,  to  start  a  new  Youthbuild 
program  or  to  fund  new  classes  of 
Youthbuild  participants  for  an  existing 
program.  The  same  applicant 
organization  may  submit  more  than  one 
application  in  the  current  competition  if 
the  proposed  program's  participant 
recruitment  and  housing  areas  are  in 
different  jurisdictions.  HUD  will  not 
approve  multiple  applications  for 
implementation  grants  in  the  same 
jurisdiction  unless  HUD  determines  that 
the  jurisdiction  is  sufficiently  large  to 
justify  approval  of  more  than  one 
application. 

D.  Eligible  Applicants 

Eligible  applicants  are  public  or 
private  nonprofit  agencies,  state  or  local 
housing  agencies  or  authorities,  state  or 
local  units  of  general  local  government, 
Indian  tribes  or  any  other  entity  eligible 
to  provide  education  and  employment 
training  under  other  Federal 


employment  training  programs,  as 
further  defined  in  24  CFR  585.4. 

E.  Youthbuild  Program  Components 

Youthbuild  programs  receiving 
assistance  under  this  NOFA  must 
contain  the  three  components  described 
in  items  (1),  (2)  and  (4)  below.  Other 
activities  described  in  item  (3)  are 
optional. 

(1)  Educational  and  job  training 
services. 

(2)  Leadership  training,  counseling 
and  other  support  activities. 

(3)  Special  activities  such  as 
entrepreneurial  training,  drivers' 
education,  internships,  programs  for 
those  with  learning  di.sabilities,  and  in- 
house  staff  training.  (Optional) 

(4)  On-site  training  through  actual 
housing  rehabilitation  and/or 
construction  work.  Each  program  must 
be  structured  so  that  50  percent  of  each 
participant's  time  is  spent  in  on-site 
training. 

Refer  to  24  CFR  585.3  for  a  detailed 
description  of  program  components. 

F.  Eligible  Participants 

Participants  in  a  Youthbuild  program 
must  be  very  low-income  high  school 
dropouts  between  the  ages  of  16  and  24, 
inclusive,  at  the  time  of  enrollment.  Up 
to  25  percent  of  participants  may  be 
above  very  low-income  or  high  school 
graduates  (or  equivalent),  but  must  have 
educational  needs  that  justify  their 
participation  in  the  program. 

G.  Eligible  Activities 

Activities  used  to  conduct  a 
Youthbuild  implementation  program 
may  include: 

(a)  Work  and  activities  associated 
with  the  acquisition,  rehabilitation,  or 
construction  of  the  housing  and  related 
facilities  to  be  used  in  the  program; 

(b)  Relocation  payments  and  other 
assistance  required  to  comply  with  24 
CFR  585.308; 

(c)  Costs  for  the  ongoing  training  and 
technical  assistance  needs  of  the 
applicant  that  are  related  to  carrying  out 
a  Youthbuild  program; 

(d)  Education,  job  training, 
counseling,  employment  and  leadership 
development  services  and  activities; 

(e)  Wages,  benefits  and  need-based 
stipends  for  participants;  and 

(f)  Administrative  costs.  Youthbuild 
funds  for  these  costs  may  not  exceed  15 
percent  of  the  total  amount  of 
Youthbuild  assistance. 

Refer  to  24  CFR  585.305  for  further 
details  on  eligible  implementation 
activities. 


H.  Resources  From  Other  Federal.  State. 
Local  or  Private  Entities 

Applicants  are  encouraged  to  use 
existing  housing  and  homeless 
assistance  programs  administered  by 
HUD  or  other  Federal,  State,  local  or 
private  housing  programs  as  part  of  their 
Youthbuild  programs.  Use  of  other 
Federal,  State,  local  or  private  funds 
available  for  vocational,  adult  and 
bilingual  education  programs  or  for  job 
training  under  the  JTPA  Act  and  the 
Family  Support  Act  of  1988  is  also 
encouraged.  The  selection  process 
described  in  this  NOFA  provides  for 
applicants  to  receive  points  where  grant 
applications  contain  commitments  from 
Federal,  State,  local,  or  private  sources 
to  provide  resources  to  carry  out 
Youthbuild  activities. 

/.  Environmental  Procedinvs  and 
Standards 

Applicants  are  encouraged  to  select 
hazard-free  and  problem-free  properties 
for  their  Youthbuild  projects. 
Environmental  procedures  apply  to 
HUD  approval  of  implementation  grants 
when  the  applicant  proposes  to  use 
Youthbuild  funds  to  cover  any  costs  for 
the  lease,  acquisition,  rehabilitation,  or 
new  construction  of  real  property 
proposed  for  housing  project 
development.  Environmental 
procedures  do  not  apply  to  HUD 
approval  of  implementation 
applications  when  applicants  propose  to 
use  their  Youthbuild  funds  solely  to 
cover  any  costs  for  classroom  and/or  on- 
the-job  construction  training  and 
support  services. 

For  those  applicants  that  propose  to 
use  their  Youthbuild  funds  to  cover  any 
costs  of  the  lease,  acquisition, 
rehabilitation,  or  new  (oiistruction  of 
real  property,  the  applicant  shall  submit 
all  relevant  environmental  information 
in  its  application  to  support  HUD 
decision-making  in  accordance  with  the 
environmental  procedures  and  ■* 

standards  set  forth  in  24  CFR  585.307. 

/.  Grant  Period 

Funds  awarded  for  an  implementation 
grant  should  be  used  within  30  months 
of  the  effective  date  of  the 
implementation  grant  agreement. 

III.  Selection  Criteria  for  Youthbuild 
Applications 

HUD  will  review  each  application  and 
assign  points  in  accordance  with  the 
selection  criteria  described  in  this 
section.  Each  application  will  be 
assigned  up  to  100  points.  In  addition, 
applications  may  receive  up  to  5  bonus 
points  for  AmeriCorps  participation  (see 
section  F  below),  and  10  housing 
priority  points  (see  section  G  belowj. 
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A.  Qipability 

The  qualifications  and  experience  of 
the  applicant  and  participating  parties. 
(Maximum  Points:  25)  The  capability  of 
the  applicant  and  participating  parties 
to  implement  a  successful  young  adult 
education  and  training  program  within 
a  reasonable  time  period  and  in  an  a 
cost-eRiBctive  manner  as  demonstrated 
through  past  performance,  hi  assigning 
points  for  this  criterion,  HUD  will 
consider  evidence  in  the  application 
that  demonstrates: 

(a)  Experioice  in  implementing  a 
comprehensive,  integrated,  multi- 
disciplinary  program  with  the  following 
components: 

(1)  Young  adult  education  and 
training  programs,  including  programs 
for  low-income  persons  firom 
economically  distressed  neighborhoods. 

(2)  Young  adult  leadership 
development  training,  and  activities  for 
young  adults. 

(3)  Young  adult  on-site  training  in 
housing  construction  or  rehabilitation 
for  the  production  of  sound  and 
afibttiable  housing  for  the  homeless  and 
low-income  families. 

(b)  The  extent  to  which  the  applicant 
has  been  successful  in  past  education, 
training  and  employment  programs  and 
activities. 

(c)  The  extent  to  which  the  appUcant 
has  demonstrated  past  ability  to 
leverage  other  resources  to  covot 
administrative,  educational  and  training 
costs  and  has  demonstrated  abiUty  to 
implemented  creative  and  innovative 
cost-saving  measures. 

(d)  The  extent  of  prior  program 
quality  and  cost-effectiveness. 

B.Need  ' 

The  need  for  the  proposed  program, 
as  determined  by  the  degree  of  distress 
of  the  commimity.  (Maximum  Points: 
20)  In  assigning  points  for  this  criterion, 
HUD  will  consider  the  relative  degree  of 
distress  of  the  jurisdiction(s)  from 
which  participants  will  be  recruited  and 
in  which  the  housing  will  be 
constructed  or  rehabilitated.  HUD  will 
calculate  the  degree  of  need  of  the 
jurisdiction(s)  in  which  the  program 
will  be  located  from  generally  available 
data,  hi  addition,  HUD  will  consider 
information  provided  by  the  applicant 
on  the  distress  of  target  areas  within  the 
jurisdiction(s). 

C.  Pwffam  Quality  and  Feasibility 

Comprehensiveness  and  effectiveness 
of  the  proposed  Youthbuild  program. 
(Maximum  Points:  35)  HUD  will 
consider  the  overall  quality  and 
feesibiUty  of  the  proposed  program  as 
measured  by  the  principles  and  goals  of 


the  proposed  program,  whether 
proposed  program  activities  meet  the 
overall  objectives  of  the  Youthbuild 
program,  whether  the  proposed  program 
activities  will  be  accomplished  within  a 
reasonable  time  and  in  a  cost  effective 
manner,  whether  the  proposed  program 
activities  are  comprehensive  and 
integrated,  and  the  potential  success  of 
the  proposed  program.  Areas  to  be 
considered  in  the  evaluation  of  the 
overall  quality  of  the  proposed  program 
are: 

(1)  Outreach,  recruitment  and 
selection  activities:  A  description  of  the 
proposed  (a)  outreach,  recruitment 
(including  sp>ecific  steps  to  be  taken  to 
attract  potential  eligible  participants 
who  are  unlikely  to  be  aware  of  this 
program  because  of  race,  ethnicity,  sex, 
or  disability)  and  selection  strategies;  (b) 
special  outreach  efforts  to  recruit 
eligible  young  women  and  young 
women  with  dependent  children;  and 
(c)  recruitment  arrangements  made  with 
public  agencies,  courts,  homeless 
shehers,  local  school  systems, 
community-based  organizations,  etc.; 

(2)  Educational  and  job  training 
services  and  activities:  A  description  of 
the  educational  component  of  the 
progiem,  including:  (a)  the  types  of 
instructional  services  to  be  provided;  (b) 
the  niunber  and  qualiBcations  of 
program  instructors  and  ratio  of 
instructors  to  participants;  (c)  realistic 
scheduling  plan  for  classroom  and  on- 
the-job  training;  and  (d)  reasonable 
payments  of  participant  wages, 
stipends,  and  incentives. 

(3)  Leadership  development  and 
support  services:  A  description  of  the 
leadership  development,  counseling, 
and  referral  services  to  be  offered  to 
participants,  including:  (a)  leadership 
development  strategies  and  activities 
and  plans  to  build  group  cohesion  and 
peer  support;  and  (b)  the  type  of 
counseling  and  support  services  and/or 
need-based  stipends  to  be  provided. 

(4)  Coordination  and  Cost-efficiency: 
A  description  of  how  the  Youthbuild 
program  will  benefit  the  maximum 
number  of  young  adults  by  making  use 
of  other  public  and  private  resources, 
programs,  services  and  facilities  to 
sufficiently  reduce  the  cost  burden  to 
the  Youthbuild  program  in  the 
following  areas:  (a)  educational,  job 
training,  child  care,  social  services, 
counseling  and  referral  services;  (b)  on- 
site  housing  construction/rehabilitation 
training;  (c)  homeless  and  housing 
programs;  (d)  apprenticeship  programs 
of  local  building  trade  unions;  and  (e) 
administrative,  overhead  and  salary 
costs. 

(5)  On-site  training:  A  description  of 
(a)  the  housing  construction  or 


rehabilitation  activities  to  be  undertaken 
by  participants  at  the  site(s)  to  be  used 
for  the  on-site  training  component  of  the 
program,  (b)  the  qualifications  and 
number  of  on-site  supervisors;  and  (c) 
the  amounts,  reasonable  wages  and/or 
stipends  to  be  paid  to  participants 
during  on-site  work. 

(6)  Job  placement  assistance:  A 
description  of  the  applicant's  strategies 
and  procedures  for  (a)  participant 
placement  in  meaninghil  employment, 
enrollment  in  post-secondary  education 
programs,  job  development,  starting 
business  enterprises,  or  other 
opportunities  leading  to  economic 
independence;  and  (b)  follow-up 
assistance  and  support  activities  to 
program  graduates. 

(7)  Program  evaluation:  A  description 
of  a  comprehensive  evaliiation  plan  that 
is  designed  to  measure  the  success  of 
the  program. 

(8)  Innovativeness  and  creativity. 

D.  Program  Resources 

Commitment  of  resources  obtained 
from  other  Federal,  State,  local  and 
private  sources.  (Maximum  Points:  10) 
In  assigning  points  for  this  criterion, 
HUD  will  consider  the  level  of  non- 
housing  resources  obtained  for  cash  or 
in-kind  contributions  to  cover  the 
following  kinds  of  areas: 

(1)  Social  services  (i.e.'counseling  and 
training); 

(2)  Use  of  existing  vocational,  adult, 
bilingual  educational  courses; 

(3)  Donation  of  labor,  resource 
personnel,  supplies,  materials, 
classroom  and/or  meeting  space; 

(4)  other  commitments. 

E.  Empowerment  Zone/Enterprise 
Community 

Up  to  10  points  will  be  assigned  if  the 
proposed  Youthbuild  program's 
participant  recruitment  and/or  housing 
areas  are,  in  whole  or  in  part,  in  a 
Federally  designated  luhan  or  rural 
Empowerment  Zone,  Enterprise 
Community,  or  Supplemental 
Empowerment  Zone,  as  selected  by 
HUD.  Application  must  receive  a 
combined  score  of  at  least  50  points  for 
selection  criteria  (A),  (B)  and  (C)  under 
Section  III  in  order  be  eUgible  for 
Empowerment  Zone/Enterprise 
Commimity  points. 

F.  AmetiCorps  Participation  Bonus 

Up  to  5  points  may  be  assigned  to 
Youthbuild  applicants  who  provide 
evidence  of  application  and/or  selection 
as  an  AmeriCorps  program  sponsor. 
Application  must  receive  a  combined 
score  of  at  least  50  points  for  selection 
criteria  (A),  (B)  and  (C)  under  Section  III 


in  order  be  eligible  for  Empowerment 
Zone/Enterprise  Community  points. 

G.  Housing  Program  Priority  Points 

Ten  (10)  priority  points  will  be 
assigned  to  all  applications  that  contain 
evidence  of  housing  resources  from 
other  Federal,  State,  local  or  private 
sources  are  available  to  cover  the  costs, 
in  full,  for  the  following  housing 
activities  for  the  proposed  Youthbuild 
program:  acquisition,  architectural  and 
engineering  fees,  construction,  and 
rehabilitation.  Implementation 
applications  proposing  to  use 
Youthbuild  grant  funds,  in  whole  or  in 
part,  for  any  one  of  the  housing 
activities  listed  above  will  not  be 
entitled  to  the  ten  priority  points. 
Housing  resources  will  not  be  used  in 
evaluation  of  program  resources 
criterion. 

IV.  Application  Requirements 

Applicants  must  complete  and  submit 
applications  for  Youthbuild  grants  in 
accordance  with  instructions  contained 
in  the  FY  1996  Youthbuild  application 
package.  The  application  package  will 
request  information  in  sufficient  detail 
for  HUD  to  determine  whether  the 
proposed  activities  are  feasible  and  meet 
all  the  requirements  of  applicable 
statutes  and  regulations.  The 
application  package  requires  a 
description  of  the  applicant's  and 
participating  parties'  experiences  in 
young  adult  and  housing  programs,  a 
description  of  the  proposed  Youthbuild 
program,  a  description  of  other  public 
and  private  resources  to  be  used  for  the 
program,  including  other  housing 
resources,  a  schedule  for  the  program, 
budgets,  identification  of  housing 
sites(s),  and  demonstration  of  site 
access.  The  application  package  also 
contains  certifications  that  the  applicant 
will  comply  with  fair  housing  and  civil 
rights  requirements,  program 
regulations,  regulations  in  24  CFR  part 
135  with  regard  to  economic 
opportunities  for  low-income  persons 
and  business  concerns,  and  other 
Federal  requirements.  Applicants  must 
also  certify  that  the  proposed  activities 
are  consistent  with  Uie  yUD-approved 
Consolidated  Plan  in  accordance  with 
24  CFR  part  91.  Applicants  should  refer 
to  the  Youthbuild  application  package 
for  further  instructions. 

V.  Selection  process 

In  order  to  afford  applicants  every 
opportunity  to  submit  a  ratable 
application,  while  at  the  same  time 
ensuring  the  feimess  and  integrity  of  the 
selection  process,  HUD  is  adopting  the 
following  application  submission  and 
selection  procedures: 


A.  Initial  Screening 

During  the  period  immediately 
following  the  application  deadline, 
HUD  will  screen  each  application  to 
determine  eligibility.  Applications  will 
be  rejected  if  they  (1)  Are  submitted  by 
ineligible  applicants,  (2)  do  not  use  the 
current  FY  96  application  package,  (3) 
propose  a  program  for  which  significant 
activities  are  ineligible,  (4)  there  are  any 
outstanding  findings  of  noncompliance 
with  civil  rights  statutes.  Executive 
Orders,  or  regulations,  as  a  result  of 
formal  administrative  proceedings,  or 
the  Secretary  has  issued  a  charge  against 
the  applicant  under  the  Fair  Housing 
Act,  unless  the  applicant  is  operating 
under  a  conciliation  or  compliance 
agreement  designed  to  correct  the  areas 
of  noncompliance,  and  (5)  are  submitted 
by  applicants  that  have  major 
unresolved  audit  or  monitoring 
findings. 

B.  Rating  and  Ranking 

Each  eligible  application  will  be  rated 
based  upon  the  criteria  described  in 
section  III  of  this  NOFA,  with  a 
maximum  of  115  points  assigned.  Using 
the  scores  assigned,  the  applications 
will  be  placed  in  rank  order. 
Applications  will  be  preliminarily 
selected  for  funding  in  accordance  with 
their  rank  order.  To  promote  geographic 
diversity,  HUD  reserves  the  right  to 
select  lower-rated  applications  if 
necessary  or  to  limit  the  amount  or 
number  of  awards  per  application, 
project,  program,  jurisdiction  or  State. 

If  two  or  more  applications  have  the 
same  score  and  there  are  insufficient 
funds  to  fund  all  of  them,  the 
application(s)  with  the  highest  score  for 
the  Program  Quality  and  Feasibility 
criterion  shall  be  selected  for  funding.  If 
a  tie  still  remains,  the  application(s) 
with  the  highest  scare  for  the  Capability 
criterion  shall  be  selected.  In  the  event 
of  a  procedural  error  that,  when 
corrected,  would  result  in  selection  of 
an  otherwise  eligible  applicant  during 
the  funding  round  under  this  NOFA, 
HUD  may  select  that  application  when 
sufficient  funds  become  available. 

C.  Clarification  of  Application 
Information 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B.  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  the  application,  or  to 
request  additional  or  missing 
information,  but  the  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision.  For  the  Youthbuild 


program,  these  clarification  items 
include,  but  are  not  limited  (o:  (a) 
missing  or  un.signed  program 
(»rtifications;  (b)  budget  errors  or 
inconsistencies;  (c)  failure  to  identify 
the  address  or  equivalent  property  site 
identification  for  the  housing  project(s) 
to  be  used  for  the  on-site  training:  (d) 
incomplete  documentation  to  show  that 
the  applicant  has  obtained  access  to  the 
housing  site(s)  if  the  applicant  does  not 
own  it;  (e)  failure  to  structure  the 
proposed  program  so  that  fifty  percent 
of  the  time  spent  by  program 
participants  is  devoted  to  educational 
and  support  services  and  activities  and 
fifty  percent  to  on-site  training:  (f) 
failure  to  target  the  outreach  and 
recruitment  efforts  to  disadvantaged 
young  adults  between  the  ages  of  16  and 
24  years  old;  and  (g)  failure  to  designate 
the  housing  to  be  produced  in 
conjunction  with  the  program  for  the 
use  of  the  homeless  and  low-  and  very 
low-income  families.  If  an  applicant 
fails  to  provide  the  clarification  as 
requested,  the  application  may  be 
rejected. 

D.  Potential  Environmental 
Disqualification 

HUD  reserves  the  right  to  disqualify 
an  implementation  application  where 
one  or  more  environmental  thresholds 
are  exceeded  if  it  is  determined  that  the 
environmental  review  cannot  be 
conducted  and  satisfactorily  completed 
by  HUD  within  the  HUD  review  period. 
(See  24  CFR  585.307.) 

E.  Reduction  in  Requested  Grant 
Amount 

As  provided  in  Section  B  above.  HUD 
may  approve  an  application  for  an 
amount  lower  than  the  amount 
requested  by  the  applicant.  In  addition, 
HUD  will  adjust  line  items  in  the 
proposed  grant  budget  within  the 
amount  requested  if  it  determines  that: 

(1)  The  amount  requested  for  one  or 
more  eligible  activities  is  not  supported 
in  the  application  or  is  unreasonably 
related  to  the  service  or  activity  to  be 
carried  out; 

(2)  An  activity  proposed  for  funding 
does  not  qualify  as  an  eligible  activity 
and  can  be  separated  in  the  budget: 

(3)  The  amount  requested  exceeds  the 
total  cost  limitation  established  for  an 
Implementation  grant;  or 

(4)  Insufficient  funds  remain  for  the 
entire  request. 

F.  Notification  of  Approval  or 
Disapproval 

HUD  will  notify  the  selected 
applicants  and  the  applicants  that  have 
not  been  selected.  HlJD's  notification  to 
a  selected  applicant  of  the  amount  of  the 


8446 


Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4.  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  43  /  Monday,  March  4,  1996  /  Notices 


8447 


grant  award,  based  on  the  approved 
application,  will  constitute  a 
preliminary  approval  by  HUD,  subject  to 
HUD  and  recipient  execution  of  the 
grant  agreement  to  initiate  program 
activities. 

VI.  Other  Matters 

A.  Environmental  Impact. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office'of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276, 451  Seventh  Street,  SW, 
Washington,  DC  20410. 

B.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies 
contained  in  this  NOFA  will  have  a 
potential  significant  impact  on  the 
formation,  maintenance,  and  general 
well-being  of  the  family.  The  expected 
expansion  of  the  housing  supply  for 
homeless  and  low-  and  very  low-income 
persons  and  the  provision  of 
opportimities  to  economically 
disadvantaged  young  adults  to  enhance 
their  education  and  employment  skills 
will  provide  a  positive  impact  on  the 
family  maintenance  and  general  well- 
being.  However,  since  the  impact  on  the 
family  is  beneficial  and  the  program 
involves  very  little  HUD  discretion,  no 
further  review  is  necessary. 

C.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
the  Executive  Order  12612,  Federalism, 
has  determined  that  the  policies 
contained  in  this  NOFA  do  not  have 
"Federalism"  implications  because  they 
do  not  have  substantial  direct  effects  on 
the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

D.  Section  102  of  the  HUD  Reform  Act- 
Accountability  in  the  Provision  of  HUD 
Assistance 

1.  Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 


denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five 
year  period  beginning  not  less  than 
thirty  days  after  the  award  for 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  part  12,  subpart  B,  and  the  notice 
published  in  the  Federal  Register  on 
January  16,  1992  (57  FR  1942)  for 
further  information  on  these 
requirements.) 

2.  Disclosures 

HUD  will  make  available  to  the  pubUc 
for  five  years  all  applicant  disclosure 
reports  (form  HUD-2880)  submitted  in 
connection  with  this  NOFA  Update 
reports  (also  form  HUD-2880)  will  be 
made  available  along  with  the 
applicants  disclosure  reports,  but  in  no 
case  for  a  period  of  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (95  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12, 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  PR  1942)  for  further 
information  on  disclosure 
requirements.) 

E.  Section  103  of  the  HUD  Reform  Act- 
Prohibition  of  Advance  Disclosures  of 
Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  codified  as  24  CFR 
part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  part  4 
from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 


3815.  (This  is  not  a  toll-&«e  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Regional  or  Field  Office 
Counsel,  or  Headquarters  counsel  for 
the  program  to  which  the  question 
pertains. 

F.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  These  authorities 
prohibit  recipients  of  Federal  contracts, 
grants,  or  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  imless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87  and  7  CFR  part  1944, 
Subpart  G,  applicants,  recipients,  and 
subrecipients  of  assistance  exceeding 
$100,000  must  certify  that  no  Federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  ft«m  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Required  Reporting.  A  certification  is 
required  at  the  time  application  for 
funds  is  made  that  Federally 
appropriated  funds  are  not  being  or 
have  not  been  used  in  violation  of 
section  319  and  the  disclosure  will  be 
made  of  payments  for  lobbying  with 
other  than  federally  appropriated  funds. 
Also,  there  is  a  standard  disclosure 
form,  SF-LLL,  "Disclosure  Form  to 
Report  Lobbying",  which  must  be  use  to 
disclose  lobbying  with  other  than 
Federally  appropriated  funds  at  the  time 
of  application. 

G.  Drug  Free  Workplace 

The  Drug-Free  Workplace  Act  of  1988 
(41  U.S.C.  701)  requires  grantees  of 
Federal  agencies  to  certify  that  they  will 
provide  drug-free  workplaces.  Each 
potential  recipient  under  this  NOFA 
must  certify  that  it  will  comply  with  the 
drug-free  workplace  requirements  of  the 


I}rug-Free  Workplace  Act  of  1988  and 
HUD's  implementing  regulations  at  24 
CFR  part  24,  subpart  F. 

H.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  title  and  nimnber  is 
14.243. 

Authority:  42  U.S.C.  8011;  Pub.L  102-550. 

Dated:  January  6, 1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  96-4680  Filed  3-1-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  A^D 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Part  330 

IPOGlBtllOLt2N-4S4A] 

IWOtlO-AAOl 

Labalng  Of  Drug  Products  for  Over- 

ftsCounlar  Human  Use 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Proposed  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  general  labeling  policy  for 
over-the-counter  (OTC)  drug  products  to 
allow  kx  the  interchangeable  use  of 
certain  labeling  terms  required  by  an 
CTTC  drug  monograph.  Examples  of 
wwds  already  allowed  include: 
"doctor"  or  "physician,"  "consuh"  or 
"arit."  and  "indications"  or  "uses."  This 
proposal  provides  an  additional  phrase 
("unless  a  doctor  tells  you")  that  can  be 
used  in  place  of  several  other  phrases 
found  in  varioiis  OTC  drug  monographs. 
DATES:  Written  comments  by  May  20, 
1996;  written  comments  on  the  agency's 
economic  impact  determination  by  May 
20, 1996.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  on 
this  i»oposal  become  effective  30  days 
after  the  date  of  its  pubhcation  in  the 
Federal  Register. 

AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parkkwn  Dr.,  RoclEville,  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFI>-ia5), 
Food  and  Drug  Administration,  5600 
nshers  Lane.  Rockville,  MD  20857, 
301-827-2304. 

auppiaeiTARY  mformation: 


In  the  Federal  Register  of  April  5, 
1993  (58  FR  17553),  the  agency 
proposed  to  amend  its  general  labeling 
policy  for  OTC  drug  products  to  allow 
for  tlra  interchangeable  use  of  certain 
¥rords  in  the  labeling  required  by  an 
OTC  drug  monograph.  The  agency  had 
previously  proposed  in  a  number  of 
tentative  final  monographs  and 
included  in  a  number  of  final 
monographs  a  provision  that  the  words 
"doctor"  and  "physician"  may  be  used 
interchangeably  in  the  labeling  of  OTC 
drug  products.  Instead  of  including  this 
provision  in  each  OTC  drug  monograph, 
the  agency  proposed  to  include  such  a 
provision  in  §330.1  (21  CFR  330.1)  as 
part  of  the  general  conditions  under 
which  an  OTTC  drug  is  generally 
leoognized  as  safe,  effective,  and  not 


misbranded.  The  agency  also  proposed 
that,  at  manufacturers'  discretion,  the 
word  "ask"  could  be  substituted  for  the 
word  "consult,"  which  appears  in  the 
directions  for  many  OTC  drug 
monograph  ingredients.  Thus,  the 
agency  proposed  that  the  phrases 
"consult  a  physician,"  "consulf  a 
doctor,"  "ask  a  physician,"  and  "ask  a 
doctor"  could  be  used  interchangeably. 
The  agency  invited  comments  and 
suggestions  as  to  such  other  terms  that 
could  be  used  interchangeably,  i.e., 
terms  general  in  nature  that  appear  in 
more  than  one  OTC  drug  monograph. 
The  comments  received  in  response  to 
the  proposed  rulemaking  were  favorable 
and  suggested  a  number  of  additional 
terms  that  could  be  used 
interchangeably. 

In  a  final  rule  published  in  the 
Federal  Register  of  January  28, 1994  (59 
FR  3998),  the  agency  allowed  the 
following  terms  to  be  used 
interchangeably  in  the  labeling  of  OTC 
drug  products:  (1)  "Ask"  or  "consult," 
(2)  "assistance"  or  "help,"  (3)  "clean" 
or  "cleanse,"  (4)  "continue"  or 
"persist,"  (5)  "continues"  or  "persists," 
(6)  "doctor"  or  "physician,"  (7) 
"indication"  or  "use,"  (8)  "indications" 
or  "uses,"  and  (9)  "lung"  or 
"pulmonary."  These  terms  are  included 
in§330.1(i). 

In  the  Federal  Register  of  August  3, 
1994  (59  FR  39499).  the  agency 
proposed  to  amend  §  330. l(i)  so  that  the 
phrases  "Drug  interaction  precaution," 
"Avoid  mixing  drugs,"  or  "Do  not  mix 
drugs"  could  be  used  interchangeably. 
The  agency  also  requested  public 
conunent  on  changing  the  wording  of 
warnings  from  negative  phraseology  to  a 
more  positive  approach  (e.g.,  "Do  not 
use  more  than  7  days"  to  "Use  only  7 
days,"  "Do  not  use  in  *  *  *"  to  "Avoid 
use  in  *  *  *,"  "Do  not  use  longer  than 
1  week  *  *  *"  to  "Use  only  1  week  * 
*  *,"  and  "Do  not  use  this  product 
except  under  the  advice  and  supervision 
of  a  physician  if  *  *  *,"  to  "Use  only 
with  a  physician's  help  if  *  *  *"  or  "Use 
only  with  the  help  of  a  doctor  if  *  *  *"). 

The  agency  has  received  a  number  of 
comments  on  the  proposal,  and  they  are 
being  evaluated  at  this  time.  The  agency 
intends  to  publish  a  final  rule  in  a 
future  issue  of  the  Federal  Register. 

The  agency  intends  to  continue  to 
examine  labeling  required  by  OTC  drug 
monographs  to  provide  consumers  more 
simplified  and  understandable 
information.  This  includes 
interchangeable  terms,  alternative 
phraseology,  and  possibly  a  new  or 
different  labeling  format.  At  this  time, 
the  agency  is  proposing  an  additional 
phrase  that  could  be  used 
interchangeably. 


LabeUng  information  about  not  using 
an  OTC  drug  product  under  certain 
circumstances  (e.g.,  "unless  directed  by 
a  doctor,"  or  "except  under  the  advice 
and  supervision  of  a  physician") 
appears  in  different  OTC  drug 
monographs  in  different  language.  This 
has  occurred  because  various  OTC 
advisory  review  panels  recommended 
different  wording,  and  OTC  drug 
rulemakings  have  been  completed  over 
a  period  of  years. 

The  phrase  "*  *  *  unless  directed  by 
a  doctor"  appears  in  the  warning 
statements  of  many  recent  OTC  drug 
monographs.  (See,  for  example, 
§  341.76(c)(2)  (21  CFR  341.76(c)(2)) 
which  states:  "Do  not  use  this  product 
if  you  have  *  *  *  unless  directed  by  a 
doctor.")  In  a  number  of  other 
monographs,  terms  with  the  same  (or 
similar)  meaning  have  been  used.  For 
example,  the  OTC  antacid  drug  products 
monograph  in  §  331.30(c)(1)  and  (c)(4) 
through  (c)(7)  (21  CFR  331.30(c)(1)  and 
(c)(4)  through  (c)(7))  uses  the  phrase 
"except  under  the  advice  and 
supervision  of  a  physician,"  and  the 
O'TC  ophthalmic  drug  products 
monograph  in  §  349.75(c)(2)  (21  CFR 
349.75(c)(2))  uses  the  phrase  "except 
under  the  advice  and  supervision  of  a 
doctor."  That  terminology  has  not  been 
used  in  more  recent  OTC  drug 
monographs. 

For  OTC  antihistamine  drug  products 
in  §  341.72(c)(3)  and  (c)(4)  (21  CFR 
341.72(c)(3)  and  (c)(4)),  and  for  OTC 
anorectal  drug  products  in 
§346.50(c)(7)(ii)(2lCFR 
346.50(c)(7)(ii)),  the  phrase  "*  *  * 
without  first  consulting  your  doctor"  is 
used,  hi  §  341.72(c)(6)(i)  through . 
(c)(6)(iii),  the  phrase  "*  *  *  without  first 
consulting  the  child^s  doctor"  is  used. 
The  warning  statements  for  OTC 
dandruff,  seborrheic  dermatitis,  and 
psoriasis  drug  products  in 
§358.750(c)(2)(ii),  (c)(3),  and  (c)(4)  (21 
CFR  358.750(c)(2)(ii),  (c)(3),  and  (c)(4)) 
include  the  phrases  "*  •  •  without 
consulting  a  doctor,"  "*  *  •  except  on 
the  advice  of  a  doctor,"  and  "•  *  * 
unless  directed  to  do  so  by  a  doctor." 
Thus,  a  number  of  different  phrases 
have  been  used  to  convey  the  same 
message.  The  phrase  "unless  directed  by 
a  doctor"  has  been  used  more  recently 
and  most  fi^quently. 

The  agency  beUeves  that  all  of  these 
phrases  can  be  interpreted  in  the  same, 
way  (e.g.,  "*  *  *  imless  a  doctor  tells 
you").  The  agency  beUeves  this  simpler 
phrase  may  be  better  understood  by 
consumers  than  some  of  the  other 
phrases.  Accordingly,  the  agency  is 
proposing  to  amend  §  330.1(i)  to  include 
the  phrase  "imless  a  doctor  tells  you"  as 
an  alternative  for  these  other  phrases 


where  they  appear  in  the  labeling  of 
OTC  drug  products.  In  a  few  instaQces, 
the  words  "or  your  child's  doctor" 
would  be  used  as  part  of  this  phrase. 
The  agency  is  asking  whether  it  would 
be  preferable  to  say  "your"  child's 
doctor  or  "the"  child's  doctor,  or 
whether  it  does  not  make  any  difference 
which  wording  is  used.  The  agency  is 
requesting  comment  fi-om 
manufacturers,  health  professionals,  and 
consumers  on  whether  it  would  be 
desirable  to  use  this  alternative  phrase 
interchangeably  with  the  other  phrases 
and/or  whether  a  single  uniform  phrase 
should  appear  in  all  of  the  cited 
regulations.  The  agency  also  seeks  ' 
comment  whether  there  are  additional, 
simpler,  informative  ways  in  which  this 
information  may  be  stated. 

II.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and,  thus,  is  not  subject 
to  review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  If  this  proposed  rule  becomes  a 
final  rule,  the  labeling  options  could  be 
implemented  at  very  little  cost  by 
manufacturers  at  the  next  printing  of 
labels,  for  those  products  for  which  the  . 
manufacturer  chooses  to  make  a  change. 
Accordingly,  the  agency  certifies  that 
the  proposed  rule  will  ifot  have  a 
si^ificant  economic  impact  on  a 
substantial  number  of  small  entities. 


Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  the  labeling  of  OTC  drug 
products.  Types  of  impact  may  include,  ■ 
but  are  not  limited  to,  costs  associated 
with  relabeling.  Comments  regarding 
the  impact  of  this  rulemaking  on  OTC 
drug  products  should  be  accompanied 
by  appropriate  documentation.  The 
agency  will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

III.  Paperworlc  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  proposed  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  the 
proposed  labeling  statements  are  a 
"public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may.  on  or  before 
May  20, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Written  comments  on  the 
agency's  economic  impact 
determination  may  be  submitted  on  or 
before  May  20, 1996.  Three  copies  of  all 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 


memorandum  or  brief.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  330 

Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  - 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  330  be  amended  as  follows: 

PART  330-OVER-THE-COUNTER 
(OTC)  HUMAN  DRUGS  WHICH  ARE 
GENERALLY  RECOGNIZED  AS  SAFE 
AND  EFFECTIVE  AND  NOT 
KMSBRANDED 

1.  The  authority  citation  for  21  CFR 
part  330  continues  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  503.  505. 
510.  701  of  the  Federal  Ftxxl.  Drug,  and 
Cosmetic  Act  (21  I ".S.C.  321.  351.  352.  353. 
355.360.371). 

2.  Section  330.1  is  amended  by 
adding  new  paragraph  (i)(ll).  to  read  as 
follows: 

§  330.1    General  conditions  tor  general 
recognition  as  safe,  effective  and  not 
misbranded. 


(i)  •  •  ' 

(11)  "Unless  a  doctor"  (or  "your 
child's  doctor."  where  applicable)  "tells 
you"  may  be  used  in  place  of  any  of  the 
following  phrases: 

(i)  "Except  on  the  advice  of  a  dot:tor". 

(ii)  "Except  under  the  advice  and 
supervision  of  a"  Tphysician"  or 
"doctor"]. 

(iii)  "Unless  directed  by  a  doctor". 

(iv)  "Unless  directed  to  do  so  by  a 
doctor". 

(v)  "Without  consulting  a  doctor" 

(vi)  "Without  first  consulting  your" 
(or  "your  child's"  or  "the  child's") 
"doctor". 


Dated:  Februar>'  23.  1996 
William  K.  Hubbard. 

Associate  Commissioner  fm  Policy 

Coordination 

(FR  Doc.  96-4912  Filed  3-1-96.  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34CFRPart75 

RtN  1880-nAA68 


EducatkMi  DefMrtment  General 
Adminislrative  Regulations— Direct 
Grant  Programs 

AQ8ICY:  Department  of  Education. 
ACTION:  Final  Regulations. 

summary:  The  Secretary  amends  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
that  govern  discretionary  grant 
programs.  These  regulations  clarify  that 
the  Secretary  may  reject  applications 
that  propose  project  funding  levels  that 
exceed  the  maximum  award  amount 
estabhshed  in  an  application  notice 
published  in  the  Federal  Register.  The 
Secretary  issues  these  regulations  to 
clarify  the  meaning  of  existing 
regulations  that  govern  the  application 
review  process. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  April  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  A.  Smith,  Office  of  the  General 
Counsel,  U.S.  Department  of  Education, 
600  hidependence  Avenue  SW.,  Room 
5113,  FBIO,  Washington,  D.C.  20202- 
2241.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLBMBfTARY  INFORMATION:  The 
Secretary  takes  this  action  to  implement 
a  recommendation  made  by  a  quality 
improvement  team  for  improving  the 
discretionary  grant  award  process. 

Under  current  practice,  the 
Department  reviews  applications  that 
exceed  the  upper  dollar  limit  of  the 
estimated  range  of  grant  awards 
expected  to  be  made  under  a 
competition  but,  when  the  awards  are 
made,  in  most  cases,  the  Department 
funds  the  projects  at  amounts  within  the 
funding  range. 

In  conducting  competitions,  the 
Department  generally  publishes 
application  notices  that  specify  the 
estimated  amounts  or  estimated  ranges 
of  awards.  However,  because  these 
amounts  or  ranges  are  estimated, 
applicants  often  request  funding  at 
levels  above  the  estimated  levels.  Under 
most  competitions,  the  practice  of  the 
Department  has  been  to  establish  grant 
award  amounts  for  successful  applicants 
that  are  at  or  below  the  amounts 
specified  in  the  estimates.  However,  in 
some  cases,  the  Department  has  made 


awards  that  exceeded  the  estimates 
specified  in  the  application  notice. 

The  Department  nas  been  guided  by 
the  underlying  principle  that  applicants 
for  discretionary  grants  must  be  afforded 
basic  fairness  in  the  competitive  giant 
award  process.  Most  of  the  tim§ 
applicants  who  propose  projects  that 
exceed  the  upper  limit  of  the  specified 
range  of  awards  can  propose  to  do 
significantly  more  than  applicants  who 
propose  funding  consistent  with  the 
estimates.  In  these  circumstances, 
applicants  who  request  funds  that 
exceed  these  amounts  are  likely  to 
receive  better  scores  from  reviewers.  If 
those  applicants  are  then  selected  for 
funding,  the  Department,  in  most  cases, 
negotiates  with  the  applicants  to  reduce 
the  cost  of  the  projects  to  bring  them 
within  the  estimated  funding  range.  As 
a  result,  many  of  the  activities  in  these 
applications  have  to  be  signiGcantly 
modified,  reduced,  or  eliminated.  The 
result  is  that  the  projects  negotiated  for 
final  award  often  differ  substantially 
from  the  applications  that  were  highly 
rated  by  the  reviewers.  This  practice  has 
the  potential  of  rewarding  applicants 
who  originally  request  funding  above 
the  funding  range  and  penalizing 
applicants  who  follow  the  estimates. 

However,  this  is  not  always  the  case. 
Sometimes  the  Department  is  unsure 
what  a  highly  qualified  project  should 
cost.  This  is  especially  true  when  an 
educational  technology  is  being 
explored  or  the  Department  is 
supporting  research  in  a  new  field.  In 
these  situations,  the  Department  may 
not  have  confidence  that  it  has  correctly 
estimated  what  the  funded  projects  vill 
cost.  Thus,  the  Secretary  would  not  put 
a  maximum  limitation  on  the 
competition  to  account  for  the 
possibility  that  applicants  might  need 
more  funds  than  specified  in  the 
expected  range  in  order  to  successfully 
implement  the  program's  goals. 

These  regulations  would  clarify  that 
the  Secretary  has  discretion  to  establish 
funding  limits  for  awards,  and  provide 
for  the  inclusion  of  information  on 
maximum  funding  levels  in  application 
notices. 

Under  §  75.101(a)(2),  the  Secretary 
may  include  in  an  application  notice  the 
amount  of  funds  available  for  grants  and 
the  estimated  number  and  amounts  of 
those  grants.  Some  application  notices 
have  included  the  estimated  amount  of 
funds  available  for  each  grant,  and  some 
application  notices  have  given  an 
estimated  award  amount.  As  the 
provision  in  §  75.101(a)(2)  is  currently 
worded,  it  is  unclear  whether  the 
application  notice  may  include  a 
maximum  award  amount.  These 
amendments  to  §  75.101  clarify  that  the 


Secretary  may  include  an  estimated 
amount  of  funds  available  for  each  grant 
and,  if  appropriate,  a  maximum  amount 
of  funds  available  for  each  grant. 

The  Seci^tary  also  amends  34  CFR 
75.104  to  require  that  if  a  maximum 
award  amount  is  established,  the 
Secretary  may  reject  applications  that 
propose  a  budget  that  would  exceed  the 
maximum  award  amount. 

These  amendments  will  ensure  better 
service  to  the  Department's  customers 
by  permitting  the  Department  to  reject 
applications  that  exceed  a  maximum 
amount.  This  process  will  enable  the 
Department  to  make  awards  more 
quickly  and  at  less  cost. 

Executive  Order  12866 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12866.  Under  the  terms  of  the  order  the 
Secretary  has  assessed  the  potential 
costs  Ad  benefits  of  the  regulatory 
action. 

In  assessing  the  potential  costs  and 
benefits — boUi  quantitative  and 
qualitative — the  Secretary  has 
determined  that  the  benefits  of  the 
regulations  in  clarifying  and  improving 
the  Department's  grant  application 
review  process  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Summary  of  potential  costs  and 
benefits:  There  are  no  identified  costs 
associated  with  these  regulations.  The 
potential  benefits  of  these  regulations 
are  discussed  elsewhere  in  this 
preamble  under  the  following  heading: 
Supplementary  Information. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  affected  would  be  small  local 
educational  agencies,  community-based 
organizations,  nonprofit  organizations, 
and  institutions  of  higher  education. 
However,  these  regulations  would  have 
no  economic  impact  on  any  of  the 
entities  affected  and  would  merely 
ensure  a  fairer  application  review 
process. 

Paperwork  Reduction  Act  of  1995 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 


Waiver  of  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  However, 
because  the  Secretary  is  interpreting 
existing  regulations  to  allow  an    . 
application  notice  to  include  an 
estimated  amoimt  of  funds  available  for 
each  grant  or  a  maximum  amount  of 
funds  available  for  each  grant  and 
because  the  Secretary  is  establishing  a 
procedural  rule  necessary  for  the 
Department  to  conduct  grant  application 
review  processes,  the  Secretary  has 
determined,  pursuant  to  5  U.S.C. 
553(b)(A),  that  proposed  rulemaking 
requirements  do  not  apply. 

List  of  Subjects  in  34  CFR  Part  75 

Education  Department,  Grant 
programs — education.  Grant 
administration.  Incorporation  by 
refierence. 


Dated:  February  28, 1996. 
Ridiard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

The  Secretary  amends  Part  75  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  7&-DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  Part  75 
continues  to  read  "as  follows: 

Autliorily:  20  U.S.C.  1221e-3  and  3474, 
unless  otlierwise  noted. 

2.  Section  75.101  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  75.101    Information  in  ttw  application 
notice  that  tielps  an  applicant  apply. 

(a)  *  *  * 

(2)  The  amount  of  funds  available  for 
grants,  tbe  estimated  number  of  those 


grants,  the  estimated  amounts  of  those 
grants  and,  if  appropriate,  the  maximum 
award  amounts  of  those  grants. 

***** 

3.  Section  75.104  is  revised  to  read  as 
follows: 

§75.104    Applicants  must  meat  procedural 
rules. 

(a)  The  Secretary  may  make  a  grant 
only  to  an  eligible  party  that  submits  an 
application. 

(b)  If  a  maximum  award  amount  is 
established  in  a  notice  published  in  the 
Federal  Register,  the  Secretar>-  may 
reject  without  consideration  or 
evaluation  any  application  that 
proposes  a  project  funding  level  that 
exceeds  the  stated  maximum  award 
amount. 

(Authority:  20  U.S.C.  1221e-3  and  3474) 
(FR  Doc.  96-4911  Filed  3-1-96;  8:45  am) 
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UMI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Conmyssioner 

24  CFR  Part  202 
[DodWt  Na  FR-403»-F-01] 
Riri2S02-AG68 

Approval  of  Lending  Institutions  and 
Mortgagees  Streamlining 

AQBICY:  OfTice  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  HUD's 
regulations  at  24  CFR  part  202  relating 
to  Approval  of  Lending  Institutions  and 
Mortgagees.  In  an  effort  to  comply  with 
the  President's  regulatory  reform 
initiatives,  this  rule  will  streamline 
subparts  A  &  B,  which  relate  to  approval 
of  Title  I  Lending  Institutions  and 
Approval  of  Mortgagees,  respectively, 
because  certain  provisions  are  not 
necessary. 

ffFECnVE  DATE:  April  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gamer- Wing,  Director,  Lender 
Approval  and  Recertification  Division, 
Office  of  Lender  Activities  and  Land 
Sales  Registration,  Room  9146, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410.  Telephone: 
(202)  708-3976.  (This  is  not  a  toll-free 
number.)  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TDD  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPL£MENTARY  INFORMATION:  On  March 
4, 1995,  President  Clinton  issued  a 
memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  Approval  of  Lending 
Institutions  and  Mortgagees  can  be 
streamlined  to  remove  provisions  which 
are  no  longer  necessary  to  be  codified  in 
the  Code  of  Federal  Regulations.  This 
rule  will  not  ch«ige  the  substantive 
requirements  of  the  part  but  will 
eliminate  redundant  provisions. 

Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 


effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  This  rule 
merely  removes  unnecessary  regulatory 
provisions  and  does  not  establish  or 
affect  substantive  policy.  Therefore, 
prior  public  comment  is  unnecessary. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
removing  unnecessary  provisions.  The 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
eliminating  administrative  provisions 
and  does  not  alter  the  environmental 
effect  of  the  regulations  being  amended. 
A  Finding  of  No  Significant  Impact  with 
respect  to  the  environment  was  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332)  at 
the  time  of  development  of  regulations 
regarding  the  Approval  of  Lending 
Institutions  and  Mortgagees.  That 
finding  remains  applicable  to  this  rule 
and  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  from  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
poUcies  or  programs  will  result  from 
promulgation  of  this  rule. 

List  of  Subjects  in  24  CFR  Part  202 

Administrative  practice  and 
procedure,  Home  improvement, 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  part  202  is 
amended  as  follows: 

PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGES 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703, 1709,  and 
1715b;  42  U.S.C.  3535(d). 

Sulipart  A— Approval  of  Title  I  Lending 
Institutions 

2.  Section  202.3  is  amended  by: 

a.  Removing  and  reserving  paragraph 
(d);  and 

b.  Revising  paragraph  (j)  to  read  as 
follows: 

§  202.3    General  approval  requirements. 

***** 

(d)  [Reserved] 

***** 

(j)  Except  for  Government  Institutions 
as  defined  in  §  202,2,  it  shall  pay  an 
application  fee  and  annual  fee, 
including  an  additional  fee  for  each 
branch  office  authorized  by  the 
Secretary  to  originate  Title  I  loans. 
These  fees  shall  be  in  such  amounts  as 
the  Secretary  may  require. 


S  202.4    [Amended] 

3.  Section  202.4  is  amended  by 
removing  and  reserving  paragraph  (b). 

§202.5    [Amended] 

4.  Section  202.5  is  amended  by 
removing  and  reserving  paragraph  (b). 

5.  Section  202.9  is  revised  to  read  as 
follows: 


§  202.9    Administrative  actions. 

(a)  General.  The  provisions  of  24  CFR 
part  25  shall  be  applicable  to  a  lender 
participating  in  the  Title  I  program. 
Administrative  actions  which  may  be 
applied  are  set  forth  in  24  CFR  25.5. 
Civil  money  penalties  may  also  be 
imposed  against  Title  1  lenders  pursuant 
to  24  CFR  25.13  and  part  30  of  this  title. 
For  purposes  of  this  section  the  term 
"lender"  shall  also  include  loan 
correspondents  as  defined  in  §  202.2(b) 
of  this  subpart  A. 

(b)  Grounds  for  administrative 
actions.  Administrative  actions  shall  be 
based  upon  both  the  grounds  set  forth 
in  24  CFR  25.9  and  as  follows: 

(1)  Failure  to  properly  supervise  and 
monitor  dealers  under  the  provisions  of 
24  CFR  part  201; 

(2)  Exhaustion  of  the  general 
insurance  reserve  established  under  24 
CFR  part  201; 

(3)  Maintenance  of  a  claims/loan  ratio 
representing  an  unacceptable  risk  to  the 
Department;  or 

(4)  Transfer  of  a  Title  I  loan  to  a  party 
that  does  not  have  a  valid  Contract  of 
Insurance. 

Subpart  B — Approval  of  Mortgagees 

6.  Section  202.11  is  amended  by: 

a.  Revising  paragraphs  (a)(1) 
introductory  text,  (a)(l)(i),  and  (b);  and 

b.  Removing  and  reserving  paragraphs 
(a)(3)  and  (c),  to  read  as  follows: 

§  202. 1 1    Approval,  recertification, 
wltMrawal  of  approval  and  termination  of 
approval  agreement 

(a)  Approval.  (1)  A  mortgagee  may  be 
approved  for  participation  in  the 
mortgage  insurance  programs 
authorized  by  the  National  Housing  Act 
upon  filing  a  request  for  approval  on  a 
form  prescribed  by  the  Secretary  and 
signed  by  the  applicant.  The  approval 
form  shall  be  accompanied  by  such 
documentation  as  may  be  prescribed  by 
the  Secretary  to  support  the  request  for 
approval.  Approval  of  the  application 
shall  constitute: 

(i)  The  Secretary's  agreement  that  the 
mortgagee  shall  be  considered  an 
approved  mortgagee  unless  suspended 
or  withdrawn  pursuant  to  24  CFR  part 
25,  or  unless  the  mortgagee  voluntarily 
relinquishes  its  approval; 
***** 

(3)  [Reserved] 


(b)  Recertification  of  approval.  On 
each  anniversary  of  the  approval  of  a 
mortgagee,  the  Secretary  shall  undertake 
a  recertification  procedure  to  determine 
whether  continued  approval  is 
appropriate.  The  Secretary  shall  review 
the  yearly  verification  report  required 
by  §  202.12(h)(2)  and  other  pertinent 
documents,  determine  whether  all 
application  and  annual  fees  which  aie 
due  have  been  paid,  and  request  any 
additional  information  needed  to  make 
a  determination  regarding  continuation 
of  approval. 

(c)  [Reserved] 
***** 

7.  Section  202.12  is  amended  by: 

a.  Removing  and  reserving  paragraph 
(e),  and 

b.  Redesignating  paragraph  (o)  as 
paragraph  (n)(5)  and  revising  newly 
redesignated  paragraph  (n)(5);  and 

c.  Reserving  paragraph  (o),  to  read  as 
follows: 

§  202. 1 2    General  approval  requirements. 

***** 

(e)  [Reserved] 

***** 

(n)  *   *  * 

(5)  Mortgagees  shall  have  the  required 
net  worth  upon  approval,  except  that 
supervised  and  nonsupervised 
mortgagees  may  have  a  net  worth  of 
$250,000  for  the  first  year  of  approval. 

(0)  [Reserved) 
***** 

8.  Section  202.18  is  revised  to  read  as 
follows: 

§  202.1 8    Approval  for  servicing. 

All  mortgagees  who  wish  to  service 
FHA-insured  mortgages  must  be 
approved  by  the  Secretary  under 
§  202.13,  (supervised  mortgagees), 
§202.14,  (nonsupervised  mortgagees),  or 
§202.17  (governmental  institutions). 

9.  Section  202.19  is  revised  to  read  as 
follows: 

§  202. 1 9    Report  requirements. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  Normal  rate  for  early  serious 
defaults  and  early  claims  means  the  rate 
set  forth  in  §  202. ll(d)(i). 

(2)  Early  serious  defaults  or  claims 
higher  than  the  normal  rate  means  the 
rate  set  forth  jn  §§  202.11(d)(ii)  and 
202.11(d)(iii). 

(3)  Endorsement  means  initial 
endorsement  or  initial/final 


endorsement,  as  applicable,  with 
respect  to  multifamily  mortgages. 

(b)  Requirements.  If  a  mortgagee 
approved  for  participation  in  the 
insurance  programs  under  §§  202.10 
through  202.18  is  notified  by  the 
Secretary  that  it  had  a  rate  of  early 
serious  defaults  or  early  claims  on  HUD- 
insured  mortgages  during  the  preceding 
year,  or  during  recent  years,  which  was 
higher  than  the  normal  rate  for  the 
geographic  area  or  areas  in  which  it 
does  business,  it  shall  submit  a  report, 
within  60  days,  containing  an 
explanation  for  the  above-normal  rate  of 
early  serious  defaults  or  early  claims 
and,  if  required  by  the  Secretary,  a  plan 
for  corrective  action  with  regard  to 
mortgages  in  default  and  its  mortgage 
processing  system  in  general.  In 
determining  whether  a  plan  is  required, 
the  Secretary  may  consider  relevant 
information  and  statements  from  the 
mortgagee. 

10.  Section  202.20  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§202.20    Tiered  Pricing. 

***** 

(i)  Request  for  determination  of 
compliance.  Pursuant  to  section  539(a) 
of  the  National  Affordable  Housing  Act, 
any  person  may  file  a  request  that  the 
Secretary  determine  whether  a 
mortgagee  or  Title  I  lender  is  in 
compliance  with  this  section  or  with 
sections  implementing  sections 
223(a)(7)  and  535  of  the  National 
Housing  Act  (12  U.S.C.  1701  et  seq.)  . 
such  as  §§  201.10(g),  203. 18d.  and 
203.43(c)(5)  of  this  chapter  (only 
Section  535  applies  to  Title  I  lenders). 
The  request  for  determination  shall  be 
made  to  the  following  address: 
Department  of  Housing  and  Urban 
Development,  Office  of  lender 
Activities  and  Land  Sales  Registration. 
451  Seventh  Street,  SW.  Washington.  DC 
204l0.  The  Secretary  shall  inform  the 
requestor  of  the  disposition  of  the 
request.  The  Secretary  shall  publish  in 
the  Federal  Register  the  disposition  of 
any  case  referred  by  the  Secretary  to  the 
Mortgagee  Review  Board. 

Dated:  February  22,  1996. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Cornmissioner. 
|FR  E)oc.  96-4909  Filed  3-1-96;  8:45  ami 
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Presidential  Documents 


Presidential  Determination  No.  96-10  of  February  23,  1996 

Eligibility  of  Bosnia  and  Herzegovina  to  be  Furnished  De- 
fense Articles  and  Services  Under  the  Foreign  Assistance  Act 
and  the  Arms  Export  Control  Act 


|FR  Doc.  96-5161 
Filed  3-1-96:  8:45  am) 
Billing  code  471&-10-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export 
Control  Act,  I  hereby  Find  that  the  furnishing  of  defense  articles  and  services 
to  the  Government  of  Bosnia  and  Herzegovina  vfiW  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


l)jlAjXiUaA  <r^AMi^^ 


THE  WHITE  HOUSE, 
Washington,  February  23,  1996. 
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(FR  Doc.  9&-5162 
Filed  3-1-96;  8:45  am] 
Billing  code  4710-10-M 


Presidential  Documents 


PresideBtial  DeteratiHatMrn  No.  M-11  of  February  23,  1996 
Presidential  Determination  on  Military  Drawdown  for  Jordan 

MeHMN-andum  far  Hm  Secretary  of  Stale  and  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  the  laws  and  Constitution  of 
the  United  States,  including  section  572  of  the  Foreign  Operations,  Export 
Financing  and  Related  Programs  Appropriations  Act,  1996  (Public  Law  104- 
107)  (the  "Act"),  and  section  301  of  title  3  of  the  United  States  Code. 
I  hereby: 

(1)  direct  the  drawdown  for  Jordan  for  the  purpose  of  part  II  of  the 
Foreign  Assistance  Act  of  1961,  of  up  to  $100  million  in  defense  articles 
from  the  stocks  of  the  Department  of  Defense,  defense  services  of  the  Depart- 
ment of  Defense,  and  military  education  and  training; 

(2)  delegate  the  functions  vested  in  me  pursuant  to  section  572(a)  of 
the  Act  to  the  Secretary  of  Defense,  who  is  authorized  to  redelegate  those 
functions  consistent  with  applicable  law. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memoran- 
dum in  thje  Federal  Register. 


IXriiu^^^^i^^^^^iw 


THE  WHITE  HOUSE. 
Washington,  February  23,  1996. 
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REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compied  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 


RULES  GOmQ  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMBTT 
Agricultural  Marfteting 
Service 

Oranges,  gapefruit. 
tangerines,  and  tangeloes 
grown  in  Florida;  published 
2-1-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Citrus  fruits  from  Australia: 
published  3-4-96 

COMMERCE  DEPARTMENT 

NatkMial  Oceanic  and 

Atmospheric  Administration 

Fishery  mariceting 
cooperatives;  issuance  of 
cease  and  desist  orders  t>y 
the  Government;  CFR  part 
removed;  published  3-4-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
rTX>tor  vehicles  and  engines: 
Deterioration  factors  for 
alternative  fuel  vehicles, 
determination 
requirements;  inherently 
low-emission  vehicles; 
lat)eling  requirements 
amerxlments;  put}iished  l- 
3-96 
Air  programs: 
Fuel  and  fuel  additives- 
Prohit)ition  on  gasoline 
containing  lead  or  lead 
additives  for  hi^iway 
use;  published  2-2-96 
Prohibition  on  gasoline 
containing  lead  or  lead 
additives  for  Nghway 
use;  published  2-2-96 
Prohibition  on  gasoline 
containing  lead  or  lead 
additives  for  highway 
use;  published  3-4-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  published  2-1-96 
Califomia;  published  2-1-96 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals- 


Georgia:  published  2-5-96 

Montana;  published  2-1-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radto  services,  special: 

Private  larxj  mobile 
services- 
Wireless  services;  phase  I 

licensees  in  220  MHz 

service;  minor 

modifications;  published 

2-2-96 

Radio  stations;  table  of 
assignments: 

Colorado;  published  1-26-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  regulatory  review: 

Commercial  items;  published 
2-16-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminiatration 

Color  additives: 
Certification  services;  fees 
inaease;  published  2-1-96 
Organization,  furwtions,  and 
authority  delegations: 
Center  for  Drug  Evaluation 
arxJ  Research  et  aJ.; 
detnrment  notices: 
published  3-4-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Irrportation,  exportation,  and 
trartsportation  of  wikSife: 
Designated  port  status- 
Atlanta,  GA;  published  2- 
2-96 

INTERIOR  DEPARTMENT 
iMfMrws  MftnsQMnsnt 
Service 

Royalty  management: 

Outer  Continental  Shelf 
lease  bkUing  systems; 
published  2-2-96 

RAILROAD  RETIREMENT 
BOARD 

Cigarettes;  prohibition  of  sale 
to  minors;  published  3-4-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainvorthiness  directives: 

de  Havilland;  published  2-2- 
96 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Au  pair  programs:  oversight 
and  administration:  policy 
statement:  published  3-4- 
96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agrfcuttural  Martceting 

Service 

Onions,  imported;  comments 

due  by  3-11-96;  published 

2-9-96 

AGRICULTURE 
DEPARTMENT 
Rural  UUiities  Service 
Telecommunications  standards 
an6  specifications: 
Materials,  equipment,  and 
cbnstruction- 
Postloan  engineering 

services  contract; 
'    convnents  due  by  3-11- 
96;  published  2-8-96 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Antidumping  and 

countervailing  duty 

proceedings: 

Procedures  for  imposing 
sanctions  for  violation  of  a 
protective  order; 
administrative  protective 
order  procedures: 
convnents  due  t>y  3-11- 
96;  published  2-8-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arvj 
management 
Carit]t>ean  Fishery 
Management  Council: 
hearing;  comments  due 
by  3-15-96:  published  2- 
23-96 
Ocean  and  coastal  resource 
management: 
Monterey  Bay  National 
Marine  Sartctuary,  CA- 
Shark  attractxxi  by  chum 
or  other  means; 
restrictk>n  or  prohit}ftion: 
comments  due  by  3-13- 
96;  published  2-12-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  lmplementatk>n 
plans;  approval  and 
promulgatkyi;  various 
States: 

Alabama:  comments  due  by 

3-13-96;  published  2-12- 

96 

California;  comments  due  by 

3-11-96;  published  2-9-96 

Illinois:  comments  due  by  3- 

14-96;  published  2-13-96 
Indiana;  commerrts  due  t>y 
3-11-96;  pv*lished  2-9-96 
Maine;  comments  dOe  by  3- 
15-96;  published  2-14-96 


Massachusetts;  comments 

due  by  3-15-96;  published 

2-14-96 
Mehigan;  comments  due  by 

3-15-96;  published  2-14- 

96 
Miasiasippi;  comments  due 

by  3-13-96;  published  2- 

12-96 
Nebraska:  comments  due  by 

3-11-96;  published  2-9-96 
Nevada:  comments  due  by 

3-11-96;  published  2-9-96 
North  Carolina;  comments 

due  by  3-15-96:  published 

2-14-96 
Pervisylvania;  comments 

due  by  3-13-96;  published 

2-12-96 
Wisconsin;  comments  due 

by  3-13-96;  published  2- 

12-96 
Air  quaity  implemenlation 
piam:  VAVapproval  and 
promulgation:  various 
States:  air  quaMy  planning 
purposes;  desigrWtion  of 
areas: 
New  York  et  ai.;  comments 

due  by  3-13-96;  published 

2-12-96 
Hazardous  waste  program 
authorizatkxis: 
Alabama;  comments  due  by 

3-15-96;  published  2-14- 

96 
Pestickles;  tolerances  m  food, 
animal  feeds,  arvJ  raw 
agricuiturai  oommodties: 
LaCtoien;  comments  due  try 

3-15-96;  published  2-14- 

96 
Oxo-alkyI  acetates: 

convnents  due  by  3-15- 

96:  published  2-14-96 

FEDERAL 

COIMIUNICATIONS 

COMMISSION 

Common  carrief  servces: 

Out-of-region  interstate, 
interexchange  services 
(ifwluding  interLATA  and 
intrai-ATA  services):  Bell 
Operating  Co.  provision; 
comments  due  by  3-1 3- 
96;  published  2-21-96 
Radk}  stations;  table  of 

assigrvnents: 

Arizona;  comments  due  by 
3-11-96;  published  1-26- 
96 

Kansas;  comments  due  by 
3-11-96;  published  1-26- 
96 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Textile  weanng  apparel  and 
piece  goods;  care 
lat)eling;  comments  due 
by  3-12-96;  published  12- 
28-95 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Dnig 
Adwlnlalf  allow 
Food  addWves: 
Perkxjte  acid  and 
poiyathytoniniine; 
comments  due  by  3-11- 
96;  published  2-9-96 
Food  tor  human  consumplion: 
Food  labeing- 
Dietary  supplements, 
nutrition  and  ingredient 
labeing:  identity 
statement;  comments 
due  by  3-13-96; 
pubfished  12-28-95 
Nutrient  content  claims, 
health  claims,  and 
diertary  supplements 
nutritional  support 
statements; 

requremerrts;  comments 
due  by  3-13-96; 
published  12-26^ 
Nutrient  content  claims; 
definitions,  etc; 
comments  due  by  3-13- 
96:  published  12-28-95 
GRAS  or  prior-sanctioned 
inQredrants: 

Meat  and  poultry  products; 
substances  approved; 
comments  due  try  3-14- 
96;  published  12-2^95 
NATIONAL  LABOR 
RELATIONS  BOARD 
Requested  single  location 
tiargaining  units  in 


representation  cases; 
appropriateness;  comments 
due  by  3-15-96;  published 
2-5-96 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Radionuclides;  constraint 
level  for  air  emission; 
comments  due  by  3-12- 
96;  published  12-13-95 
Rulema)(ing  petitions: 
Heartland  Operation  to 
Protect  Environment; 
comments  due  by  3-1 1  - 
96;  pi^ished  1-9-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  3-11-96; 
published  2-9-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airtxjs;  comments  due  t}y  3- 

11-96;  published  1-31-96 
Boeing;  comments  due  t>y 
3-11-96;  pubiished  1-19- 
96 
Lockheed;  comments  due 
by  3-11-96;  published  2- 
21-96 
McDonnell  Douglas; 
comments  due  by  3-11- 
96;  published  1-10-96 


UMI 


Textron  Lycoming; 
comments  due  Ijy  3-1 1- 
96;  published  1-9-96 
Transport  category 
airplanes;  comments  due 
by  3-12-96;  published  1- 
19-96 
Class  D  and  E  airspace: 
comments  due  t>y  3-15-96; 
published  2-15-96 
Class  E  airspace:  comments 
due  by  3-15-96;  published 
2-15-96 
Restricted  areas;  comments 
due  by  3-15-96;  published 
2-2-96 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Adminiatration 
Motor  vehicle  safety 
standards: 

School  tMJS  manufacturers 
and  school  transportation 
providers;  meetirig; 
Federal  regulatory  review; 
comments  due  by  3-15- 
96;  published  12-27-95 
TREASURY  DEPARTMENT 
Community  Development 
Financial  Institutions  Fund 
Community  development 
financial  institutions  and 
bank  enterprise  award 
programs;  comments  due  by 
3-15-96;  published  1-23-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 


Future  benefit  accrual  rate; 
si^iificant  reduction 
notice:  cross  reference; 
comments  due  by  3-14- 
96;  published  12-15-95 

Inventory  and  natural 
resources  produced  in 
one  jurisdiction  arxl  sold 
in  anottier  jurisdiction; 
source  of  income  from 
sales;  comments  due  by 
3-11-96;  published  12-11- 
95 

Partnerships;  dtetribution  of 
martcetable  securities: 
comments  due  by  3-13- 
96;  published  1-2-96 

Procedure  and  administration: 

Return  information 
disctosure;  property  or 
services  for  tax 
administration  purposes; 
procwement;  comments 
due  by  3-14-96;  published 
12-15-95 

UTAH  RECLAMATION 
MITiQATION  AND 
CONSERVATION 
COMMISSION 

National  Environmental  Policy 
Act;  implementation; 
comments  due  tiy  3-11-96; 
published  1-25-96 


CFR  CHECKLIST 


Tme 


stock  Numtor 


Prlc*       RvvtetonDan 


This  checklist,  prepeu'ed  by  the  Office  of  the  Federal  Register.  Is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  reviskKi  dates. 

An  asterisk  (*)  precedes  each  entry  tiiat  has  been  issued  since  last 
week  and  whk;h  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectk)ns 
Affected),  whKh  is  revised  rTK>n1tily. 

The  annual  rate  for  sutncriptxxi  to  all  revised  volumes  is  $883.00 
domestk:,  $220.75  additnnal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  OnJers, 
P.O.  Box  371954,  Pittsburg,  PA  15250-7954.  All  orders  must  be 
accompanied  t)y  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Caud).  Charge  orders  may  be  telephoned 
to  the  GPO  Ord^  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


THte 


Stock  NumiMr 


Prtco       RoviskMitMs 


1.  2  (2  Reserved) (869-026-00001-8) 

3  (1994  Compiotion 
and  Ports  100  and 
101) 


(869-026-00002-6) 40.00 


4 (869-026-00003-4) 

5  Parts: 

1-699  (869-026-00004-2) 

700-1199 (869-O26-00005-1) 

1200-€nd,  6  (6 
l^esewed) (869-026-00006-9) 

7  Parts: 

0-26 (869-026-00007-7) 

27-45 (86W)264)0008-5) 

46-51  (86W)26-00009-3) 

52  (869-0264)0010-7) 

53-209 (869-026-00011-5) 

210-299 (86W)26-00012-3) 

300-399 (86W)26-O0013-1) 

400-699 (869-026-00014-0) 

700-899 (8694)26-00015-8) 

900-999 (869-0264)0016-6) 

1000-1059 (869-0264)0017-4) 

1060-1119  (8694)264)0018-2) 

1 120-1 199 (8694)264)0019-1) 

1200-1499  (8694)264)002(W) 

1500-1899  (8694)264)0021-2) 

1900-1939  „...  (8694)264)0022-1) 

1940-1949 (869-0264)0023-9) 

1950-1999 (869-0264)0024-7) 

2000-End (8694)264)0025-5) 

8 (8694)264)0026-3) 

9  Parts: 

1-199  (8694)264)0027-1) 

200-End  (8694)264)00284)) 

10  Parts: 

0-50 (8694)264)0029-8) 

51-199 (8694)264)0030-1) 

200-399 (86W)264)00314)) 

400-499 (8694)264)0032-6) 

500-End  (8694)264)0033-6) 

11  (8694)264)0034^) 

12  Parts: 

1-199  (8694)264)0035-2) 

200-219 (8694)264)0036-1) 

220-299 (8694)264)0037-9) 

300-499 (8694)264)0038-7) 

500-599 (8694)26-00039^) 

600-End  (8694)264)0040-9) 

13 (8694)264)0041-7) 


$5.00 

Jon.  1 

1995 

40.00 

'Jan.  1 

1995 

5.50 

Jon.  1 

1995 

23.ra 

Jon.  1 

1995 

20.00 

Jon.  1 

1995 

23.00 

Jon.  1 

1995 

21. ra 

Jon.  1 

1995 

14.00 

Jan.] 

1995 

21.00 

Jon.  1 

1995 

XJOO 

Jan.  1 

1995 

25.00 

Jon.  1 

1995 

34.00 

Jan.) 

1995 

16.00 

Jan.  1 

1995 

21.00 

Jon.  1 

1995 

23.00 

Jon.  1 

1995 

32.00 

Jon.  1 

1996 

23  A) 

Jon.  1, 

1995 

15.00 

Jon.  1, 

1995 

12i)0 

Jon.  1, 

1995 

32.00 

Jan.  1, 

1995 

35.ra 

Jon.  1, 

1995 

16.00 

Jan.1, 

1995 

30.00 

Jon.  1, 

1995 

40.00 

Jon.  1. 

1995 

14.00 

Jon.  1, 

1995 

23.00 

Jan.  1, 

1995 

30.00 

Jon.  1, 

1995 

23.00 

Jon.  1, 

1995 

30.00 

Jon.  1, 

1995 

23.00 

Jon.  1, 

1995 

15.00 

*Jan.  1, 

1993 

21.00 

Jan.  1, 

1995 

39.00 

Jan.  1, 

1995 

14.00 

Jon.  1, 

1995 

IZOO 

Jon.  I, 

1995 

i6.n 

Jan.  1, 

1995 

28.00 

Jon.  1, 

1995 

23.00 

Jon.  1, 

1995 

19.00 

Jan.  1, 

1995 

35.00 

Jon.  1. 

1995 

32.00 

Jon.  1, 

1995 

14  Parts: 

1-59  .> (869-0264)0042-5) 33.00 

60-139 (869-0264)0043-3) 27.W 

140-199 (8694)264)0044-1) 13.00 

200-1 199 (8694)264)00454)) 23D0 

12004nd t8694)26-00046-6) 16.00 

15  Parts: 

15.00 
26.00 
21.00 

7.00 
19.00 
25.00 

20.00 
24.00 
30.00 

16.00 
13.00 
13.00 
11.00 


0-299  (8694)264)0047-6)  .. 

300-799 (8694)26-0004*^)  .. 

800-€nd  (86941264)0049-2)  .. 

16  Parts: 

0-149  (86941264)0050-6)  .. 

150-W9 (8694)264)0051-4)  .. 

1000-End (8694)26-00052-2)  .. 

17  Parts: 

1-199  (8694)26-00054-9)  .. 

200-239 (869-0264)0055-7)  .. 

240-£nd  (8694)26-00056-5)  .. 

18  Parts: 

1-149  (869-0264)0057-3)  .. 

150-279 (869-0264)0058-1)  .. 

280-399 (869-026-00059-0)  .. 

400-End  (8694)264)0060-3).. 

19  Parts: 

1-140  (8694)26-00061-1) 25.00 

141-199 (869-026-00062-0) 21.00 

200-End  {869-026-00063-8) 12.00 

20  Parts: 

1-399  {86W)264)0064-6)  .. 

400-499 (8694)264)0065-4)  .. 

500-€nd  (869-0264)0066-2).. 


33.00 
24.00 

22.00 


20.00 
34.00 
34.00 

21  Parts: 

1-99  (869-026-00067-1) 16.00 

100-169 (869-0264)0068-9) 21.00 

170-199 (8694)26-00069-7) 22.00 

200-299 (8694)26-00070-1) 7.00 

300-499 (869-026-00071-9) 39.00 

500-599 (8694)264)0072-7) 22.00 

600-799 (8694)264)0073-5) 9.50 

800-1299 (8694)264)0074-3) 23.00 

1300-End (8694)26-00075-1) 13.W 

22  Parts: 

1-299  (869-026-00076-0)  .. 

300-End  (869-0264)0077-8)  .. 

23  (8694)26-0007ft-6)  .. 

24  Parts: 

0-199  (869-0264)0079-4)  .. 

200-219 (8694)26-00080-8)  .. 

220-499 (86W)264)0081-6)  .. 

50O-699 (8694)264)0082-4)  .. 

700-899 (8694)264)0083-2)  .. 

900-1699 (8694)264)0084-1)  .. 

1700-€nd (869-026-00085-9)  .. 

25  (8694)264)0086-7)  .. 

§§1.0-1-1.60 (8694)264)0087-5) 21.00 

§§1.61-1.169 (8694)264)008*-3) 34.00 

§§1.170-1.300 (869-026-00089-1) 24.00 

§§1.301-1.400 (8694)264)0090-5) 17.OT 

§§  1.401-1440 (8694)264)0091-3) 30.00 

§§1441-1500  (869-026-00092-1)  22.00 

21.00 
25.00 
26.00 
27.00 
25.00 
.33.00 
25.00 
16.00 
14.00 


40.00 
19.00 
23.00 
20.00 

24.ra 

24.00 
17.00 


§§1.501-1.640 (869-026-000934)) 

§§1.641-1.850 (869-0264)0094-8) 

§§1.851-1.907 (86W)264)0095-6) 

§§1.908-1.1000 (8694)264)0096-4) 

§§1.1001-1.1400  (8694)264)0097-2) 

§§1.1401-End  (869-026-00098-1) 

2-29  (8694)264)0099-9) 

30-39  (869-0264)0100^) 

40^9  _ (869-026-00101-4) 


Jon.  1. 

Jon.  1. 

Jon.  1. 

Jan.  1, 

Jon.  1, 

Jon.  1. 

Jon.  1. 

Jon.  1, 


Jan.  1, 
Jon.  1. 
Jon.  1. 

Apr.  I 
Apr.  1. 
Apr.  1, 

Apr.  1. 

Apr  1, 

Apr.  1. 

Apr.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1. 

Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.1. 

Apr  1. 
Apr.  1. 

Apr.  I. 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

32.00    Apr 


Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr  ). 
Apr.  I. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 


995 
995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 
995 

995 
995 

995 

995 
995 
995 
995 
995 
995 
995 

995 


995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
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▼ii 


TMa 


Stocfc  NufnlMr 


Price       Revision  Date 


Title 


Stock  NuintMr 


Price      RevisionDate 


50-299....'. (869-026^)0102-2) 14.00  Apr.  1,  1995 

30O-499 (869^)26-00103-1) 24.80  Apr.  1,  1995 

500-S99  ._ (869KJM-00104-9) 6.00  *Apr.  1,  1990 

6004)d  (869^)26-00105-7) 8.00  Apr.  1,  1995 

27Pvts: 

1-199  „.  (869^)26-00106-5) 37.00  Apr.  1,  1995 

20O-End  (869-026-00107-3) 13.00  'Apr.  1,  1994 

28  Parts: 

1^  „ (869^)26-00108-1) 27.00  July  1,  1995 

43-«nd (869-026^)0109-0)  22.00  July  1,  1995 


21.00  July  1,  1995 

9.50  July  1,  1995 

36.00  July  1,  1995 

17.00  July  1,  1995 


0^  „ (869-026-00110-3)  ... 

100-499 (869-026-00111-1)  ... 

500-699 „ (86W)26-00112-0)  ... 

900-1899 „ (869^)26^113-8)  ... 

1900-1910  (§§1901.1  10 

1911999) (869-026-00114^)  ... 

1910  (§§  1910.1000  to 

end) (869-026^115-4)  ... 

1911-1925 (869-026-001 16-2)  ... 

1926 (869KJ26-00117-1) 35.00 

1927-&K1 (869^)26-001 18-9) 36.00 

MPvts: 

1-199  (869^)26-00119-7) 25.00 

200-699 (869-026-00120-1) 20.00 

700-&id  (869-026-00121-9) 30.00 


33.00        July  1,  1995 


22.00 
27.00 


31 

0-199  (869^)26-00122-7) 15.00 

200-End  (869-026-00123-5) 25.00 

32  Parts: 

1-39.  Vd.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  in 1800 

1-190  (869-026-00124-3) 32.00 

191-399 „ „ (86W)26-O0125-1) 38.00 

400-629 (869^6-00126-0) 26.00 

630-699 (869-026-00127-8) 14.00 

700-799 (869-026^)0128-6) 21.00 

8Q(Kixl  (869-026-00129^) 22.00 


UMI 


331 

1-124  (869-O26-0013O-8) 20.00 

12&-199 (869-026-00131-6) 27.00 

200-€ikJ  (869-026-00132-4) 24.00 

34  Parts: 

1-299  (869-026-001 3:^-2) 25.M 

300-399 (869-026-00134-1) 21.00 

400-erxJ  (869-026-00135-9) 37.00 

35 (869^6-00136-7) 12.00 

1-199  „ (869^)26-00137-5) 15.00 

20O-End  (869^6^0138-3) 37.00 

37 (869-026-00139-1) 20.00 

0-17  (869-O26-0014O-5) 30.00 

18-End (869-026-00141-3) 30.00 

39 (869^)26-00142-1) 17.00 

40PartK 

1-51  (869-026-00143-0) 40.00 

52  (869-026-00144-8) 39.00 

53-69 (869-026-00145-6) 1 1.00 

60  -- (869-026-00146-4)  36.00 

61-71  (86W)26-00147-2) 36.00 

72-85  (869-026-00148-1) 41.00 

86  „.. (869-026-00149-9) 40.00 

87-149 (869-026-00150-2) 41.00 

150-189 (869-026-00151-1) 25.00 

190-259 (869-026-00152-9) 1 7.00 

260-299 (86W)26-00153-7) 40.00 

300-399 (869-026K)0154-5) 21.00 


July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 

2  July  1,  1984 

2Jidy  1,  1984 

2July  1,  1984 

July  1,  1995 

July  1,  1995 

July  1,  1995 

*July  1,  1991 

July  1,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 
July  5,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
.hjly  1,  1995 


400-424 -  (869-026-00155-3) 26.00 

425-699 (869-026O0156-1) 30.00 

700-789 (869-O26O0157-0) 25.00 

790-£nd  (86*-026-00158-8) 15.00 

41  Chaptsrs: 

1, 1-1  to  1-10 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14O0 

7 6X0 

8 4^ 

9 UW 

10-1 7  - 9i0 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Pwts  20-52 - 13.00 

19-100  13.00 

1-100  (869-026-00159-6) 950 

101  (869^)26-00160-0) 29.00 

102-200 (869-026«)161-8) 15.00 

201-End  (869-026-00162-6) 13.00 

42  Parts: 

1-399  -.  (869^)26-00163-4) 26.00 

400-429 (869-026-00164-2) 26.00 

430-ErxJ  (86W)26-00165-1) 39.00 

43  Parts: 

1-999  (869-026-00166-9) 23.00 

1000-3999  (869-026-00167-7) 31O0 

4000-End (869-026^)0168-5) 15.00 

44 (869-0260016^3) 24.00 


45  Parts: 

1-199  (869-022-001 70-7) 22.00 

20^499 (869-026-00171-5) 14.00 

500-1199 (869-026-00172-3) 23.00 

1200-€nd (869-026-00173-1) 26.00 

46  Parts: 

1^ (869-022-00171-0) 20.00 

41-69  (869-026-001 75-8) 17.00 

70-89  (869-026001 76-6) 850 

90-139 (869-026001 77-4) 15.00 

140-155 (869-026^)0178-2) 12.00 

156-165 (869^)26-00179-1) 17.00 

166-199 (869-026-00180-4) 17.00 

200^99 (869-026-00181-2) 19.00 

500-Cnd  (869-026-00182-1) 13.00 

47  Parts: 

0-19  (869-026-00183-9) 25.00 

20-39  (869-026-00184-7) 21.00 

40-69  (869-026-00185-5) 14.00 

70-79  (869-026-00186-3) 24.00 

80-End  - (869-026-00187-1) 30O0 

48  Chapters: 

1  (Ports  1-51)  (869-022^)0185-0) 36.00 

1  (Ports  52-99)  (869-022-00186-8) 23.00 

•2  (Ports  201-251)  (869-026-00190-1) 1700 

2  (Ports  252-299) (86W)26-00191-0) 13.00 

3-6 (869-022-00189-2) 23O0 

•7-14 (869-026-00193-6) 28O0 

15-28  (869-026-00194^) 31O0 

29-End  (869-026-00195-2) 19.00 

49  Parts: 

1-99 (869-026-00196-1) 2500 

100-177 (869-022-00194-^ 30.00 

178-199 (869-022-00195-7) 21.00 

200-399 (869-026-00199-5) 30O0 

400-999 (869-022-00197-3) 35.00 

1000-1 199 (8694)26-00201-1) 18O0 

1200-End (869-0264)0202-9) 15O0 

50  Parts: 

1-199  (869-0224)0200-7) 25O0 

200-699 (869-026-00204-5) 22.00 

600-€nd  (869-026-00205-3) 27.00 


July  1,1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 

iJuly  1,  1984 

3July  1, 1984 

3July  1,  1984 

3July  1,  1984 

'July  1,  1984 

JJuly  1,  1984 

3.Kjly  1,  1984 

3July  1,  1984 

JJuty  1,  1984 

sjuly  1,  1984 

sjuly  1,  1984 

Juty  1.  1995 

July  1,1995 

July  1,  1995 

July  1,  1995 

Oct.  1, 1995 
Oct.  1, 1996 
Oct.  1, 1996 

Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1996 

Oct.  1,  1994 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1994 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1994 
Oct.  1,  1994 
C3ct.  1,  1995 
Oct.  1,  1994 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1994 
Oct.  1,  1995 
Oct.  1,  1995 


TWe  Stocfc  Number 

Cf9  Index  and  Findings 

Aids (169-02640053-1) 36.00       Jon.  1,  1995 

Complete  1996  CFt  set 883O0  1996 

Microliche  CR  Edition: 

Subtcfiption  (moled  OS  isMMd) 2UJB6  1996 

MMdud  copies ]JaO  1996 

Conplele  set  (one-tsac  nraKrtg) 264.00  1995 

CowpHts  sst  (one-lime  meing) 2MM  1994 

ComplBte  set  (one-time  moing) 223A)  1993 

<  lecoute  Me  3  it  on  annMl  cemeislton.  Mt  votume  and  of  pfevtoui  volumes 
wmva  w  ivmnvQ  wm  q  pwviviw  iviwncv  souicv. 

2nw  Jiiy  I,  19IS  edilon  o(  32  Cn  tats  J-1t»  conlaini  a  note  orty  tar 
tarts  1-39  WKkHm.  fer  Itw  M  text  of  Me  Detonte  Acautfi 
m  tarts  1-39,  canauH  tite  llvee  Cn  vduHftei  imed  s  of  July  1,  11 
Itioiepsts. 

)1he  Ji^  1,  I9IS  edtion  of  41  CR  Choatan  1-100  contains  o  note  arty 
for  Ctwpters  I  to  49  indMive.  For  Itw  M  text  of  procwefMnI  regutatiens 
In  Ctwpters  1  to  49,  corauN  Itw  eleven  CM  volumes  iswed  «  of  Jiiy  1, 
1904  conlainng  ttnte  cttaplers. 

*No  amen^nerrts  to  ttiis  volume  were  premutgoted  during  me  period  f^. 
1.  19W  to  Mar.  31,  199S.  Dw  CFR  vdume  inued  Apr!  I,  mo,  dwuld  be 
retained. 

^No  amendments  to  tlis  volume  wew  promrigoled  during  ttw  period  July 
1,  1991  to  June  30,  I99S.  Die  on  volume  iaued  July  1,  1991,  should  be  retained. 

*No  amendtnenls  to  tliis  volume  were  promulgaled  during  me  period  January 
1,  1993  to  December  31,  1994.  The  CR  volume  issued  January  1.  1993,  shotid 
be  retained. 

'Mo  amenanenh  to  ttK  volume  were  promulgaled  during  Ihe  period  April 
1,  1994  to  March  31,  199S.  The  OR  volume  iMued  April  1,  1994,  tfK»4d  be 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  procassing  code:  *5i33  Charge  your  or«tar. 

YES,  please  send  me  the  foUowing  indicated  publications:  To  f«  yo«r  otdm  and  lnqiHrt.s-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $. 


.  Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 
rType  or  Print  > 


(Company  or  personal  name) 


(AdditioDal  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

CH  Check  payable  to  the  Superirtendent  of  Documents 
I    I  GPO  Deposit  Account        1_ . 
I    I  VISA  or  MasterCard  Account 


-D 


n 


(City,  State.  ZIP  Code) 

L 


(Credit  card  expiratmn  dale) 


Thank  you  for  yomr  order! 


(Daytime  phone  including  area  code) 

(Sigmnire) 

4.  Md  lb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


12/91) 


Public  Laws 


104th  Congress,  2nd  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  in-egulaiy  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcemente  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Yll«iS,  enter  my  subscription(s)  as  follows: 


Onlar  Preoasiing  Coda: 

*6216 


Charge  your  onlar. 
HsEatyl 


L.^^ 


Fax  your  orders  (262)  512-2233 
Phone  your  orders  (202)  512-1860 

subscriptions  to  PUBLIC  LAWS  for  die  104th  Congress,  2nd  Session.  19%  for  $160  per  subscription. 

The  total  cost  of  my  order  is  $ ^ .  International  customers  please  add  25^.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


(Street  address) 


I I  VISA  or  MasterCard  Account 


City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


"■■       1            M            M            ! 

1                                                           Thank  you  for 

ir.ii,  1  ni.i  ^^^.ll<l^llJll  udic)                   youT  Order .' 

(Purchase  Orser  No.)                                                             ^^   ^^^ 
May  we  make  your  luune/address  avaaabie  to  odwr  maiers?  I I  I I 


(Authorizing  Signature) 

Mail  To:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


(1196) 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
2431  microftche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  man.  As  part  of  a  microfiche 
FMeral  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  federal  Register  Index  are 
mailed  monthly. 

Code  ci  Federal  Regulations 

Tlw  Cod*  of  Fedsnl  Regulations, 
comprising  approadmataly  200  volumes 
and  revisod  at  least  once  a  yew  on  a 
Querttrty  besii,  is  putiNshed  in  24x 
inicroHche  formal  and  the  current 
ysar%  volumes  are  mailed  to 


Miat^che  Subscription  Prices: 

ftderal  Register:  | 

One  year  $433.00 
Six  months:  $216.50 

Code  of  Fedovl  Regulations: 

Current  year  (as  issued):  $264.00 


UMI 


Superintendent  of  Documents  Subscription  Order  Form 

CiMrge  your  onler. 
/t%Msyf 

D   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  formaf  ^^  *"  ^^^  ""^^  ^^^^  512-2233 


Oidr  ftcMWing  CodK 

*5419 


L  ^  J 


.Fedmd  Register  (MFFR)  Q  One  year  at  $433  each        □  Six  months  at  $216.50 

.  Code  of  Federal  Regalatioiis  (CFRM5)     G  One  year  at  $264  each 


ofm\ 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  IntematicHial  custon^rs  please  add  25%. 


(Coi^Mny  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(Qty,  State,  Zip  code) 


(Daytime  phone  induding  area  code) 


(Purdiase  orderno.) 


For  fttntyf  check  box  bdowt 

Q  bo  not  nuke  my  name  availaUe  to  other  mailers 

Check  BietlH»d  of  paynent; 

Q  Check  payable  to  Siq)erintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    |    |    |  -  □ 

□  VISA  □  MasterCard  I    I    I    I    I  (expiration) 

ri  I  I  I  I  I  I  I  IT 


(Authorizing  signature) 

Thank  you  far  yoar  order! 


10/94 


Mail  to:    Stq)erintendent  of  Documents 

P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


/OL 

V 

^ 

• 

6  1 

ISS 

43 

MR 

i 
1 

!                                                                                                                .                                                                         '     ■ 

1               ■                    , 

4 

9  96 

■ 

■ 

• 

- 

j 

UMI 

Pntitcd  on  rccAeicd  paper 

3-5-96 
Vol.  61 


No.  44 


Tuesday 
March  5,  1996 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washmglon.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  lor  pnvate  use.  S300 


mi^        UMI      346U   DEC      96 
ANN  ARBOR  Ml      48106 


SECOND  CLASS  NEWS^-PER 


U  S   Gove'n'Tie'>>  Prrtmg  O****- 
llSSN  X9?-6326' 


n 


481 


3-5-96 

Vol.  61        No.  44 

PagM  8467-8850 


Tuesday 
March  o,  1996 


fdWd\ 


Briefings  on  How  To  Use  the  Federal  Register 
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announcement  on  the  inside  cover  of  this  issue. 
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niXKAL  KBGISm  Published  dally,  Mondaythrough  Friday. 
(not  indilishad  on  Satuidays,  Sundays,  or  on  bnicial  holidays),  by 
tha  OfBoe  of  the  Fednal  Ffe^er,  National  Archives  and  Records 
Administtation.  Washii^ton,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat  SCO,  as  ammded;  44  U.S.C  Ch.  15)  and  the 
wguiatioos  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Qi.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  WasMnston.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Pedenl  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  dociunents  having  general 
q>plicd)ility  and  legal  efbct,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Documents  are  aa  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

Hie  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  RMister  as  the  official  serial 
publication  established  under  the  FederalRegister  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federd  Segteter  shall  be 
judicully  noticed. 

The  Fadaal  Rwgislui  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  thri^h  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  OtSce.  The  online  database  is  updated  by  6 
ajn.  each  dm  the  Federal  Ragiater  is'publlshed.  The  database 
includes  botn  text  and  graphics  from  volume  59,  Number  l 
Qanuaiy  2. 1994)  ftsward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
imog  the  World  Wide  Web;  the  Superintendent  of  Documents 

home  page  address  is  http://vnfvw.access.gpo.gov/su docs/,  by 

usiiK  local  WAIS  client  software,  or  fay  telnet  to 
swus.eocess.gpagov,  then  login  as  guest,  (no  password  required). 
Dial-in  users  should  use^cnnmunications  software  and  modem  to 
call  (202)  512-1661:  type  swais,  then  lo^  as  guest  (no  password 
ngoiied).  For  general  mfotmation  about  GPO  Access,  contact  the 
GPO  Accen  User  Support  Team  by  sending  Internet  e-mail  to 
help«Bids05.eids  gpo.gov;  by  fudng  to  (202)  512-1262;  or  by 

i  (202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time. 

—  "riday,  except  for  Federal  holidays. 

The  annual  subscription  price  fra  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  RMister,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Rseister  Index  and  LSA  is  S433.  Six  month 
sobecriptions  are  available  for  one-half  the  annual  rate.  The  charge 
fur  individual  amies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
far  each  Kroup^pages  as  actuallv  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling  IntematiCHial  customers  please  add  25%  for  foreign 
handling  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
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Superintendent  of  Documents,  P.O.  Box  371954,  Pittsbureh,  PA 
15250-7954. 
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Single  copies4)ack  copies: 

Pafwr  or  fiche 

512-1800 

Assistance  with  public  single  copies 
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FEDERAL  KEGISTEK  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  person  who  ums  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  infi»mation  necessary  to 
research  Federal  agency  regulations  «t^ch  directly  afiect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 

[Two  Seaslensl 
WHEN:  March  12,  1096  at  9^)0  am  and 

March  26,  1996  at  9KM  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:   202-523-4538 


Agriculture  Department 

See  Forest  Service 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge  determinations: 
Civilian  fli^t  crew  and  aviation  groimd  support 

employees  of  Northeast  Airlines  Atlantic  Division 
who  served  overseas  as  result  of  contract  with  Air 
Transport  Command  (December  7,  1941-August  14, 
1945),  8579 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 

Browning-Ferris  Industries,  Inc.,  8643-8653 

Waste  Management,  Inc.,  8653-6663 
National  cooperative  research  notifications: 

Bell  Helicopter  Textron,  Inc.,  et  al.,  8663 

Cryrogenic  Refrigerants  &  Systems  of  Air  Products  &  _ 
Chemicals,  Inc.,  8664 

Petroletmi  Environmental  Research  Forum,  8664 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8626-8628 

.  Coast  Guard    ' 

PROPOSED  RULES 

Federal  regulatory  review: 

Electrical  engineering  requirements  for  merchant  vessels 
Correction,  8539-8540 
NOTICES 
Meetings: 

Civil  GPS  Service  Interface  Committee,  8701 

Commercial  Fishing  Industry  Vessel  Advisory  Ck)mmittee, 
8701 

National  Offshore  Safety  Advisory  Committee.  8701-8702 

Commerce  Department 

See  Export  Adininistration  Bureau 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Futtires  and  options  in  Index  of  Prices  and  Quotes  of 
the  Mexican  Stock  Exchange,  8578-«579 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  8579 

Council  on  Environmental  Quality 

NOTICES 

Grayrocks  Reservoir  operational  simmiary  and  Laramie 

River  Station  water  usage;  16th  annual  report,  8569- 

8578 
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Defense  Department 

See  Air  Force  Department 
See  Defense  Logistics  Agency 

Defense  Logistics  Agency 

NOTICES 

(Cooperative  agreements;  revised  procedures,  8579-8592 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Federal  regulatory  review,  8503-8534 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ross,  Gilbert,  M.D.,  8664-8665 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8592-8593 
Grants  and  cooperative  agreements;  availability,  etc.: 
Individuals  with  disabilities — 

Education  research.  8810-8812,  8832 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Research  and  demonstration  program.  8834 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8665-8666 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Ckjntractor  work  force  restructuring:  interim  planning 
guidance;  conunent  request,  8593-8603 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  8618- 
8619 
Toxic  substances: 
Asbestos-containing  materials  in  schools — 
State  waiver  requests,  8619-8622 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quality 
See  Management  and  Budget  Office 
See  Presidential  Documents 
See  Trade  Representative,  Office  of  United  Slates 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Drug  Control  Research,  Data,  and  Evaluation  Committee, 
8622 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Iran;  economic  sanctions  imposition.  8471-8472 


Prioted  oa  recycled  paper  containing  100%  post  consumer  waste 
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Federal  AvtaMon  Admin  istreUon 


Cuban  territorial  airspace;  emergency  cease  and  desist 
Oder;  enforcement  policy,  8702-8703 

Federal  CowiiHunlcetlone  Commission 


Common  carrier  services: 
•  Oiannel  exclusivity  to  qualified  private  paging  systems  at 

929-930  MHz.  8478-6483 
Organization,  functions,  and  authority  delegations: 
Compliance  and  Information  Bureau,  8475-8478' 

Federal  Contract  Compliance  Programs  Office 


Contracts;  eligible  bidders: 
Rampart  Electric,  Inc.;  debarment,  8666-8667 

Federal  Emefgency  Menegement  Agency 

RULES 

Flood  insurance;  conmnmities  eligible  for  sale: 
Texas  et  al.,  8474-8475 


Disaster  and  emergency  areas: 
Alabama,  8622 
Idaho, 8622 
Montana,  8622-8623 
North  Carolina,  8623 
Oregon,  8623-8624 
Pennsylvania,  8624 
Texas,  8624 
Washington,  8624 


Federal  Energy  Reguietory  Commission 


Electric  rate  and  corporate  regulation  filings: 

North  American  Einergy  Conservation  et  al.,  8608-8610 
EnvircHmiental  statements;  availability,  etc.: 

Continental  Hydro  Corp.  &  Gas  Co.,  8610-8611 

Pacific  Gas  &  Electric  Co.,  8611 
Natural  Gas  Act  and  Outer  Continental  Shelf  Lands  Act: 

Gas  pipeline  fiaciUties  and  services;  agency's  jurisdiction, 
8611-8616 
Natural  gas  certificate  filings: 

Algonqiiin  Gas  Transmission  Co.  et  al.,  8616-8618 
Applications,  hearings,  determinations,  etc.: 

^gan  Hub  Partners,  L.P.,  8604 

Florida  Gas  Transmission  Co.,  8604-8605 

National  Fuel  Gas  Supply  Corp.,  8605 

Padfic  Gas  Transmission  Co.,  8605 

Teco  Pipehne  Co.,  8605-8606 

Tennessee  Gas  Pipeline  Co.,  8606 

Texas  Gas  Transmission  Corp.,  8606-8607 

Transcontinental  Gas  Pipe  Line  Corp.,  8607 

WiUiams  Gas  Processing-Gulf  Coast  Co.,  L.P.,  8607-8608 

Federal  Itleritime  Commission 

NOnCES 

Agreements  filed,  etc.,  8624-8625 

Freight  forwarder  Ucenses: 

Draeri  Net,  Inc.,  et  al.,  8625 

International  Logistics,  Inc.,  et  al.,  8625 

Fsdsral  Railroad  Administration 

NOTICES 

Emergency  orders:  Commuter  and  intercity  passenger 

railroads;  safety  of  passengers  occupying  lead  car  of 

train,  8703-8706 


UMI 


Federal  Reeerve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Acadiana  Bancshares,  Inc.,  et  al.,  8625 

NationsBank  Corp.  et  al.,  8626 

Federal  Trade  Commission 

PROPOSED  RULES 
Trade  regulation  rules: 
Waist  belts,  leather  content;  misbranding  and  deception, 
8499-8502 

Food  and  Drug  Administration 

RULES 

Food  additives: 

FoUc  acid  (Folacin),  8797-8807 
Food  fOT  human  consumption: 
Enriched  grain  product  identity  standards;  foUc  add 

addition,  8781-8797 
Food  labeling— 
Folate  and  neural  tube  defects;  health  claims  and  label 
statements,  8752-8781 
Hiunan  drugs: 
Antiflatulent  products  (OTC);  monograph  amendment, 
8836-8839 
Organization,  functions,  and  authority  delegations: 
Center  for  Biologies  Evaluation  and  Research,  8472 

PROPOSED  RULES 

Clinical  investigators;  financial  disclosure,  8502-8503 
Food  for  human  consumption: 
Food  labeling — 
Folate  and  neural  tube  defects;  health  claims  and  label 
statements,  8750-8751 
NOTICES 

Food  for  human  consumption: 
Infant  formula  nutrient  requirements;  study,  sdentific 
data  and  information  request,  and  meeting,  8628- 
8629 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

George  Washington  National  Forest,  VA,  8565-8566 
Environmental  statements;  notice  of  intent: 

Eldorado  National  Forest,  CA,  8566-8568 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Pennsylvania,  8629-8630 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  health  resource  centers  program,  8630-8633 


Housing  »id  Urt>an  Development  Department 

RULES 

Federal  regulatory  review: 
Public  and  Indian  housing — 
Family  self-sufficiency  program;  public  housing  and 
Section  8  regulations  consoUdation,  8814-8822 
Public  and  Indian  housing: 
Comprehensive  improvement  assistance  program  and 
comprehensive  grant  program;  streamlining,  8712- 
8748 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
Emergency  shelter  set-aside  for  Indian  tribes  and 
Alaskan  native  villages,  8824-8830 

Intergovernmental  Relations  Advisory  Commission 

NOTICES 

Reports;  availability,  etc.: 
Role  of  Federal  mandates  in  intergovernmental  relations 
.    Public  hearing  postponed  and  comment  period  . 
extended,  8636 

Interior  Department 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Mines  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

RULES 

Civil  proceedings  before  U.S.  magistrate  judges;  policy 

revision,  8472-8473 
NOTICES 
Pollution  control;  consent  judgments: 

Elf  Atochem  North  America,  Inc..  et  al.,  8642-8643 

Hercules  et  al..  8643 

Reliance  Battery  Manufactunng  Co.,  8643 

LiitMr  Department 

See  Employment  and  Training  Administration 
See  Federal  Contract  Compliance  Programs  Office 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

PROPOSED  RULES 

Marginal  gas  producers;  production  incentives  through 

royalty  reductions;  comment  request,  8537-8538 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8636-8640 
Management  fimnework  plans,  etc.: 

Utah.  8640 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals,  8691 

Minerals  Management  Service 

PROPOSED  RULES 

Rulemaking  petitions: 
Outer  Continental  Shelf;  claimed  aboriginal  title  and 
aboriginal  hunting  and  fishing  rights  of  federally 
recognized  tribes  in  Alaska,  8538-8539 


NOTICES 

Outer  Continental  Shelf  operations: 
Alaska  OCS— 
Aboriginal  title  and  rights;  information  request,  8640- 
8641 

Mines  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Advisory  Board.  8641 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

3M  Co.,  8687 

Air  Products  &  Chemicals,  Inc.,  8687 

Aqua-Terra -Aqua  Technologies  Corp.,  8687-8688 

Atlas  Technology  Corp.,  8688 

Invention  Factory,  8688 

Lee  Associates,  Inc.,  8688 

Microcosm,  Inc..  8688 

Moen  Inc  ,  8688-8689 

National  Credit  Union  Administration 

PROPOSED  RULES 
Credit  unions: 

Investment  and  deposit  activitios,  8499 
NOTICES 
Privacy  Act: 

Systems  of  records.  868&-86qi 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 
Motor  Vehicle  Safety  Research  Advisory-  Committee.  8706 
Research  and  development  programs.  8706 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Computer  System  Security  and  Privacy  Advisory  Board, 
8568 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Human  Crcnome  Research.  8633 
National  Institute  of  Environmental  Health  Sciences, 

8633 
National  Institute  of  Mental  Health,  8633 
National  Institute  of  Nursing  Research.  8633 

National  Oceenic  and  Atmospheric  Administration 

RULES 

Antarctic  marine  living  resources  catches;  har\esting  and 
reporting;  conservation  and  management  measures, 
8483-8490 
Fishery  conservation  and  management: 
Atlantic  mackerel,  squid,  and  butterfish.  8496 
Atlantic  sea  scallop,  8490-8492 

Bering  Sea  and  Aleutian  Islands  groundfish.  8497-8498  - 
Northeast  multispecies,  8492-8495 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
Cjilifomia.  849" 
PROPOSED  RULES 

Fishery  conservation  and  management: 
NorQieast  multispecies.  8540-8563 
South  Atlantic  Region  golden  crab,  8564 
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Nonccs 
Meeting: 

Mid- Atlantic  Fishery  Management  Council,  8568 
Pennits: 

Endangered  and  threatened  species.  8568-8569 

Nationai  Park  Service 

NOTICES 

National  Register  of  Historic  Pl«:es: 
'Pending  nominations,  8641 

Nudear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  8691 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
Washington.  8667-8670 

Office  of  Mmagement  an6  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
NBD  Bancorp  et  al.,  8670-6687 

Presidential  Documents 

PROCLAMATIONS 

Cuba;  national  emergency  and  emergency  authority  relating 

to  regiilations  of  anchorage  and  movement  of  vessels 

(Proc.  6867),  8843-8844 
Special  observances: 

Irish- American  Heritage  Monti  (Proc.  6868).  8847 
Save  Your  Vision  Week  (Proc.  6869),  8849 
EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Pay  and  allowances,  rates 

Uniform  services  (EO  12990),  8467-8470 

Public  Health  Service  ' 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resoiirces  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 
Meetings: 
Bay-Delta  Advisory  Council,  8642 

Raaaarch  and  Special  Programs  Administrlation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8706-8709 

Securities  and  Exctwnge  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  B<Mrd  Options  Exchange,  Inc..  8698-8701 
Applications,  hearings,  determinations,  etc.: 

Tomorrow  Funds  Retirement  Trust  et  al.,  8693-8698 


Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 
Maine,  8701 

Sut)stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Caring  for  Every  Child's  Mental  Health:  Communities 

Together  Campaign;  cosponsorship  opportunity,  8633- 
8635 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimimi  standards,  Ust,  8635-8636 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Colorado,  8534-8536 

Oklahoma,  8536-8537 
NOTICES 
Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  8642 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Central  New  England  Railroad,  Inc.,  8709 

Trade  Representative,  Office  of  United  States 

NOTICES 

Tariff-rate  quota  amount  determinations: 
Raw  cane  sugar,  8691-8693 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 


Separate  Parts  In  This  Issue 

Part  II 

Housing  and  Urban  Development  Department,  8712-8748 

Part  III 

Health  and  Human  Services  Department,  Food  and  Drug 
Administration,  8750-8807 

Partly 

Education  Department,  8810-8812 

PartV 

Housing  and  Urban  Development  Department,  8814-8822 

Part  VI 

Housing  and  Urban  Development  Department,  8824-8830 

Part  VII 

Education  Department,  8832 

Part  VIII 

Education  IDepartment,  8834 

Part  IX 

Health  and  Human  Services  Department,  Food  and  Drug 
Administration,  8836-8839 


PartX 

The  President,  8843-8844 

Part  XI 

The  President,  8847-8849 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  nimibers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Eletrtronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538T)r  275-0920. 
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Title  3— 

The  President 


8467 


Presidential  Documents 


Executive  Order  12990  of  February  29,  1996 

Adjustments  of  Rates  of  Pay  and  Allowances  for  the 
Uniformed    Services,    Amendment    to    Executive    Order    No. 
12984 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  601  of  Pubhc  Law 
104-106,  it  is  hereby  ordered  as  follows: 

Section  1.  The  rates  of  monthly  basic  pay  (37  U.S.C.  203(a)),  the  rates 
of  basic  allowances  for  subsistence  (37  U.S.C.  402),  and  the  rates  of  basic 
allowances  for  quarters  (37  U.S.C.  403(a))  for  members  of  the  uniformed 
services  and  the  rate  of  monthly  cadet  or  midshipman  pay  (37  U.S.C. 
203(c)(1))  are  adjusted  as  set  forth  on  the  schedule  attached  hereto  and 
made  a  part  hereof. 

Sec.  2.  The  adjustments  in  rates  of  pay  and  allowances  set  forth  on  the 
attached  schedule  are  effective  on  January  1, 1996. 

Sec.  3.  Section  4  and  Schedule  8  of  Executive  Order  No.  12984  of  December 
28, 1995,  are  superseded. 


OsJaUgUUOA  <PtOA^^ 


Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
February  29,  1996. 
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UMI 


Pay 


rjur  DMD  AUiOmMcu  or  tbx  DMiromiD  Hxvzcn  intam  3) 

Part    XI--*MIC  ALLOHIUiCS   FOK  QIDUmM   BATU 


Without  d«p«Bdants 
rull  r«f« fttial  ritf 


«lth 


COMZMZOKID   OPPICEM 


0-10 

$788.40 

S50.70 

$970.50 

0-9 

788.40 

50.70 

970.50 

0-1 

788.40 

50.70 

970.50 

0-7 

788.40 

50.70 

970.50 

0-S 

723.30 

39.60 

873.90 

0-5 

■69S.S0 

33.00 

843.40 

0-4 

S45.60 

26.70 

743.50 

0-3 

517.50 

22.20 

£14.40 

0-2 

410.40 

17.70 

534.70 

0-1 

345.60 

13.20 

468.90 

OFFicns  wiTB  ovn  4  nxiis  of  activi  duty 
nuouuR  OFFicnt 


nXVXCE  M  All  BLZSTSD 


0-3K 

$558.60 

$22.20 

$660.30 

0-3B 

474.90 

17.70 

595.80 

0-lE 

408.30 

13.20 

550.50 

mutAn 

OPPICBM 

H-5 

$655.80 

$25.20 

$716.70 

11-4 

582.60 

25.20 

657.00 

M-3 

489.60 

20.70 

602.10 

11-2 

434.70 

15.90 

553.80 

W-1 

363.90 

13.80 

479.10 

WKLimB 

MBMRS 

E-9 

$478.50 

$18.60 

$630.60 

E-8 

439.20 

15.30 

581.40 

B-7 

375.00 

12.00 

539.70 

B-6 

339.60 

9.90 

498.90 

E-5 

313.20 

8.70 

448.50 

E-4 

272.40 

8.10 

390.00 

E-3 

267.30 

7.80 

363.00 

E-2 

217.20 

7.20 

345.60 

E-1 

193.50 

6.90 

345.60  . 

•  Paynent  of  the  full  rate  of  basic  allowance  for  quarters  at  these  rates  to 
members  of  the  uniformed  services  without  dependents  is  authorized  by 
section  403  of  title  37,  United  States  Code,  and  Part  IV  of  Executive  Order 
11157,  as  amended. 

**.  Payment  of  the  partial  rate  of  basic  allowance  for  quarters  at  these  rates 
to  members  of  the  uniformed  services  without  dependents  who,  under  section 
403(b)  or  (c)  of  title  37,  United  States  Code,  are  not  entitled  to  the  full 
rate  of  basic  allowance  for  quarters,  is  authorized  by  section  1009(c) (2)  of 
title  37,  united  States  Code,  and  Part  IV  of  Executive  Order  11157,  as 
amended. 

Part  III- -BASIC  ALLONAMCS  PO*  SOBSiaTBKB 

Officers  (per  month) 

Enlisted  Members  (per  day) : 

E-l  (less  than  4 
mnnrhM  nf  active  dnfyl 

When  on  leave  or  authorized  to  mess  separately    $6 . 59 

When  rations  in-)cind  are  not  available  7.43 

••hen  assigned  to  duty  under  emergency  conditions   9.86 
where  no  messing  facilities  of  the  United  States 
are  available 

I  Part    IV- -RATI   OF   NOHTHLT    CADET   OR   NIOSHIPIIAII   PAY 

The  rate  of  monthly  cadet  or  midshipman  pay  authorized  by  section  203(c)(1)  of 
title  37,  United  States  Code,  is  $558.04. 


$149. 

S7 

All  Other 

S7 

.15 

8 

.06 

10 

.67 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  785 

[Docket  No.  960221039-6039-01] 

RIN  0694-AB31 

Exports  to  Iran;  Imposition  of 
Economic  Sanctions 


AGENCY:  Bureau  of  Export 
Administration. 
ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  to  reflect  the  imposition  of 
additional  economic  sanctions  on.  Iran 
as  a  result  of  the  issuance  of  Executive 
Order  12959  on  May  6, 1995.  The 
Executive  Order  delegates 
implementation  responsibility  to  the 
Department  .of  the  Treasury's  Office  of 
Foreign  Assets  Control  (OFAC). 
including  authority  for  exports  and 
certain  reexports. 
EFFECTIVE  DATE:  March  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hillary  Hess,  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
2440. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  6, 1995,  President  Clinton 
issued  Executive  Order  12959  (60  FR 
24757),  imposing  significant  new 
economic  sanctions  on  Iran.  The 
effective  date  of  the  Executive  Order 
was  May  7, 1995  at  12:01  EDT,  except 
that  an  effective  date  of  June  6, 1995, 
12:01  a.m.  EDT  applied  for  exports  and 
reexports  under  contracts  that  were 
entered  into  prior  to  May  7, 1995,  and 
that  were  authorized  pursuant  to 
regulations  in  force  immediately  prior  to 
May  6, 1995.  The  Department  of  Uie 


Treasury's  Office  of  Foreign  As.sets 
Control  (OFAC)  has  responsibility  for 
implementing  the  Executive  Order, 
including  issuing  licenses  for  exports 
and  certain  reexports  to  Iran.  (See 
OFAC's  Iranian  Transactions 
Regulations,  31  CFR  part  560.)  If  OFAC 
authorizes  an  export  or  reexport,  no 
separate  authorization  from  BXA  is 
necessary.  This  rule  makes  clear  that 
enforcement  action  may  be  taken  under 
the  EAR  with  respect  to  an  export  or 
reexport  prohibited  both  by  the  EAR 
and  by  the  Executive  Order  and  not 
authorized  by  OFAC. 

Although  tJie  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19,  1994,  as  extended 
by  the  President's  notice  of  August  15, 
1995  (60  Fed.  Reg.  42767). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E. 
O.  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  imder  control  numbers 
0694-0005,  0694-0007,  and  0694-0010. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  participation, 
and  a  delay  in  effective  date,  are 
inapplicable  because  this  regulation 
involves  a  militar>'  and  foreign  affairs 
function  of  the  United  States  (see  5 
U.S.C.  553(a)(1)).  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 


Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  forma! 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess,  Officp  of 
Exporter  Services,  Regulatory  Policy 
Division,  Bureau  of  Export 
Administration,  Department  oi 
Commerce,  P.O.  Box  273.  Washington, 
DC  20044. 

5.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  tor 
public  comment  are  not  requirtd  to  be 
given  for  this  rule  under  5  U.S  C. 
553(a)(1)  or  by  any  other  law,  under 
sections  3(a)  and  4  (a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulator\ 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

List  of  Subfects  in  15  CFR  Part  785 

Exports. 

Accordingly,  Part  785  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  7.30-799)  is  amended  as  follows: 

1.  The  authority  citation  tor  15  CFR 
Part  785  continues  to  read  as  follows: 

.\uthoriry:  Puh   L  90-351.  82  Stat.  197  (18 
L.S  C.  2510  er  seq).  as  amrnded.  Puh  L.  95- 
223.  91  Stat.  lB2b  (50  f  S  C   1701  et  seq  }. 
Pub   L.  95-242.  92  Stat   120  (22  I' SC  1201 
et  seq.  and  42  T  S.C  21.'^9a);  P>.b   L  96-72. 
93  Stat.  503  (50  f  S  C  .^pp  ^401  et  >eq  ]   as 
amended.  Pub  L.  102-48-;.  lOe.  Stat   2575  (22 
U.S.C  6004);  Ff)   12002  of  !iih  7    1977(42 
FR  35623.  Julv  7.  1977).  as  amen:icd  E  O 
12058  of  Mav'n    1978  (43  PR  20947.  Mav 
16.  1978);  E.O   12214  of  Msv  2.  1980  '45  FR 
29783.  Mav  6.  lySO);  E  O   12730  of 
September  30,  1990(55  FR  40373.  CVtnber  2. 
1990).  as  continued  bv  .S'ntu  e  of  September 
25,  1992  (57  FR  44649   Septemb-r  28    19921, 
E.O.  12924  of  Aug-jst  19.  1994  (59  FR  43437, 
August  23.  19941.  EC)   12938  of  November 
14,  1994  (59  FR  59099  fifNo\ ember  16. 
1994):  E.O.  12957  of  Maixh  15.  1995  (50  FR 
14615  of  March  17.  19951:  EO  12959  uf  Mav 
6  1995  (60  FR  24757  of  MdV  9.  1995),  and 
Notice  of  August  15.  1995.  60  FR  42767 

PART  785— {AMENDED] 

2.  Section  785.4  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  785.4    Country  Groups  T  &  V. 

*         *         *         *         » 

(b)  Iran. 

Note:  The  Treasure  Department  s  Offif  e  of 
Foreign  Assets  Control  (OFAC)  administers  a 
comprehensive  trade  and  investment 
embargo  against  Iran  under  the  author. ty  of 
the  International  Emergencv-  Economic 
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Powers  Act  of  1977,  as  amended,  section  505 
of  the  International  Security  and 
Development  Cooperation  Act  of  1985.  and 
Executive  Orders  12957  and  12959  of  March 
15. 1995  and  May  6. 1995,  respectively.  This 
embargo  includes  prohibitions  on  export  and 
certain  reexport  transactions  involving  Iran. 
including  transactions  dealing  with  items 
subject  to  the  EAR.  (See  OF  AG's  Iranian 
Transactions  Regulations.  31  CFR  part  560.) 

(1)  The  controls  on  exports  and 
reexports  to  Iran,  as  specified  in  the  CCL 
and  in  paragraph  (d)  of  this  section, 
continue  to  apply.  To  avoid  duplication, 
exporters  or  reexporters  are  not  required 
to  seek  separate  authorization  from  BXA 
for  an  export  or  reexport  subject  both  to 
the  EAR  and  to  OFAC's  Iranian 
Transactions  Regulations.  Therefore,  if 
OFAC  authorizes  an  export  or  reexport. 
no  separate  authorization  horn  BXA  is 
necessary. 

(2)  Section  3  of  the  Executive  Order 
directs  all  agencies  of  the  United  States 
Government  to  take  all  appropriate 
measures  within  their  jurisdiction  to 
carry  out  the  order.  Accordingly,  no 
validated  license,  general  license  or 
other  authorization  constitutes  authority 
for  any  export  or  reexport  prohibited  by 
the  Iranian  Transactions  Regulations 
unless  authorized  by  OFAC,  and  no 
person  may  export  or  reexport  items 
subject  to  both  the  EAR  and  OFAC's 
Iranian  Transactions  Regulations 
without  prior  OFAC  authorization.  Any 
export  or  reexport  prohibited  both  by 
the  EAR  and  by  the  Executive  Order  and 
not  authorized  by  OFAC  is  a  violation 
of  the  EAR. 

(3)  Exporters  should  consuh  with 
OFAC  (Office  of  Foreign  Assets  Control, 
U.S.  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  N.W.,  Annex, 
2nd  Floor,  Washington,  D.C.  20220. 
Telephone  (202)  622-2480)  for 
authorization  for: 

(i)  Exports  from  the  United  States 
involving  Iran; 

(ii)  Exports  or  reexports  to  Iran  h-om 
a  third  country,  when  the  exporter  or 
reexporter  is  a  United  States  person  (as 
defined  in  OFAC's  Iranian  Transactions 
Regulations,  31  CFR  part  560);  or 

(iii)  Reexports  to  Iran  of  U.S.-origin 
items  that  were  subject  to  any  export 
license  application  requirements  prior 
to  Executive  Order  12959  of  May  6, 
1995. 

(Office  of  Foreign  Assets  Control.  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  N.W.,  Annex,  2nd 
Floor.  Washington,  D.C.  20220.  Telephone 
(202)  622-2480.) 


Dated:  February  29,  1996. 
Sue  E.  Eckert, 

Assistant  Secretary-  for  Export 
Administration. 

iFR  Doc  96-5103  Filed  3-4-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Auttiority  and 
Organization;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
to  set  forth  the  current  organizational 
structure  of  the  agency  as  well  as  the 
current  addresses  for  headquarters  and 
field  offices.  This  action  is  necessarv'  to 
ensure  accuracy  of  the  regulations. 
EFFECTIVE  DATE:  March  5.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  ajid  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  are  being  amended  in  21 
CFR  5.100  to  reflect  the  current 
addresses  for  headquarters  and  for  field 
and  district  offices. 

Notice  and  comment  on  these 
amendments  are  not  necessary  under 
the  Administrative  Procedure  Act 
because  this  is  a  rule  of  Agency 
organization  (5  U.S.C.  553(b)). 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORmr  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2:  7 
U.S.C.  138a.  2271;  15  U.S.C.  638,  1261-1282, 
3701-371  la:  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1451-1461);  21 
U.S.C.  41-50.  61-63,  141-149,  467f,  679(b). 


801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.C.  156;  sees.  301, 
302,  303.  307,  310,  311.  351,  352,  354,  361, 
362,  1701-1706;  2101,  2125,  2127.  2128  of 
the  Public  Health  Service  Act  (42  U.S.C.  241. 
242,  242a,  2421,  242n,  243,  262.  263.  263b. 
264,  265.  300U-300U-5.  300aa-l.  300aa-25, 
300aa-27,  300aa-28);  42  U.S.C.  1395y, 
3246b,  4332,  4831(a),  10007-10008;  E.O 
11490, 11921,  and  12591;  sees.  312.  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Pub.  L.  99-660  (42  U.S.C.  300aa-l 
note). 

§5.100    [Amended] 

2.  Section  5.100  is  amended  by 
revising  footnotes  9  and  12,  and  by 
adding  new  footnote  17  to  the  entry  for 
"Division  of  Clinical  Laboratory 
Devices.'To  read  as  follows: 

§  5.1 00    Headquarters. 


Center  for  Biologies  Evaluation  and 
Research^ 


Office  of  Device  Evaluation'^ 

***** 

Division  of  Clinical  Laboratorj- 
Devices'^ 

***** 

Dated:  Februar>'  26, 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  96-4977  Filed  3^-96;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  52 

[AG  ORDER  No.  2012-96] 

RIN1105-AA43 

Revision  of  Policy  Concerning 
Consent  To  Try  Civil  Matters  Before 
Magistrate  Uudges 

AGENCY:  Department  of  Justice. ' 
ACTION:  Final  rule. 

SUMMARY:  The  United  States  Department 
of  Justice  is  publishing  a  final  rule  to 
revise  and  clarify  Department  policy 
concerning  consent  to  try  civil  matters 
before  magistrate  judges. 
EFFECTIVE  «ATE:  This  final  rule  is 
effective  March  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Morgan,  Deputy  Assistant 
Attorney  General,  Office  of  Policy 


"Mailing  address:  1401  Rockville  Pike,  suite 
200N.  Rockville.  MO  20852-1448. 

'2  Mailing  address:  9200  Corporate  Blvd.. 
Rockville.  MD  20850. 

"See  footnote  13. 


Development,  Department  of  Justice, 
Washington,  DC  20530,  telephone  (202) 
514-0052. 

SUPPLEMENTAHY  INFORMATION:  A  working 
group  consisting  of  representatives  from 
senior  Justice  Department  offices  and 
litigating  divisions  and  the  United 
States  Attorneys'  Offices  reviewed  the 
Department's  policy  concerning  consent 
to  try  civil  matters  before  magistrate 
judges.  As  a  result  of  this  review,  the 
Department  reaffirms  its  existing  policy 
of  encouraging  the  use  of  magistrate 
judges  to  assist  the  district  courts  in 
resolving  civil  disputes  whenever 
possible,  as  set  forth  in  28  CFR  52.01, 
but  makes  several  clarifying  changes. 

Paragraphs  (1)  through  (4)  of 
§  52.01(a)  merely  summarize  provisions 
of  federal  statutory  and  case  law  set 
forth  elsewhere.  This  rule  eliminates 
those  paragraphs,  thus  streamlining  the 
Code  of  Federal  Regulations. 

This  rule  deletes  from  §^52.0l(b)  the 
two  sentences  immediately  following 
paragraph  (7).  The  first  sentence — 
referring  to  cases  "involving  significant 
rights  of  large  numbers  of  persons,  or 
complex,  sensitive,  or  unusually 
important  issues" — is  unnecessary  and 
inconsistent  with  existing  Department 
policy  set  forth  elsewhere  in  this  Part. 
Instead,  this  rule  amends  §  52.01(b)(1)  to 
include  a  reference  to  the  involvement 
of  significant  rights  of  large  numbers  of 
persons  as  a  factor  to  be  considered 
relating  to  the  complexfty  of  the  case. 
The  second  sentence — referring  to  a 
formal  consultation  process  with  the 
appropriate  Assistant  Attorney 
General — is  unnecessary  given  the  large 
number  of  cases  in  which  a  consultation 
with  the  Assistant  Attorney  General  is 
not  required  because  redelegation 
authority  has  been  exercised.  This  rule 
amends  §  52.01(b)  to  require  that  the 
determination  by  the  government 
attorney  whether  to  consent  to  a  trial 
before  a  magistrate  judge  simply  be 
made  "with  the  concurrence  of  his  or 
her  supervisor."  The  rule  retains  the 
requirement  currently  existing  in 
§  52.01(d),  but  incorporates  it  into 
§  52.01(c),  for  consultation  with  the 
appropriate  Assistant  Attorney  General 
regarding  consent  to  an  appeal  to  the 
district  court  rather  than  to  the  court  of 
appeals  but  deletes  the  phrase  "to  a  trial 
before  a  magistrate."  The  rule  amends 
§  52.01(b)  by  adding  the  phrase  "as  set 
forth  in  this  paragraph"  to  clarify  that 
the  determination  is  based  upon 
consideration  of  all  the  enumerated 
factors. 

This  rule  conforms  the  terminology  of 
§§  52.01  and  52.02  to  the  Judicial 
Improvements  Act  of  1990,  Pub.  L.  101- 
650,  section  321,  which  changed  the 


designation  of  persons  appointed  under 
28  U.S.C.  631  from  United  States 
magistrate  to  that  of  United  States 
magistrate  judge. 

Administrative  Procedure  Act  5  U.S.C. 
553 

Because  these  regulations  relate  to 
agency  management  or  personnel,  the 
Department  of  Justice  finds  good  cause 
for  exempting  them  .from  the  provision 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  final 
rule  and,  by  approving  it,  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b).  The  Attorney 
General  has  determined  that  this  rule  is 
not  a  significant  regulator^'  action  under 
Executive  Order  12866,  section  3(0. 
and,  accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  28  CFR  Part  52 

Courts. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  part  52  of  chapter  I  of 
Title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— PROCEEDINGS  BEFORE 
U.S.  MAGISTRATE  JUDGES 

1.  The  heading  for  Part  52  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  pail  52 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  301;  18  U.S.C  3401(f). 

3.  Section  52.01  is  revised  to  read  as 
follows: 

§  52.01    Civil  proceedings:  Special  master, 
pretrial,  trial,  appeal. 

(a)  Sections  636  (b)  and  (c)  of  title  28 
of  the  United  States  Code  govern 
pretrial  and  case-dispositive  civil 
jurisdiction  of  magistrate  judges,  as  well 
as  ser\'ice  by  magistrate  judges  as 
special  masters. 

(b)  It  is  the  policy  of  the  Department 
of  Justice  to  encourage  the  use  of 
magist.-ate  judges,  as  set  forth  in  this 
paragraph,  to  assist  the  district  courts  in 
resolving  civil  disputes.  In  conformity 
with  this  po)icy,  the  attorney  for  the 
government  is  encouraged  to  accede  to 


a  referral  of  an  entire  civil  action  for 
disposition  by  a  magistrate  judge,  or  to 
consent  to  designation  of  a  magistrate 
judge  as  special  master,  if  the  attorney, 
with  the  concurrence  of  his  or  her 
supervisor,  determines  that  such  a 
referral  or  designation  is  in  the  interest 
of  the  United  States.  In  making  this 
determination,  the  attorney  shall 
consider  all  relevant  factors, 
including — 

(1)  The  complexity  of  the  matter, 
including  involvement  of  significant 
rights  of  large  numbers  of  persons: 

(2)  The  relief  sought; 

(3)  The  amount  in  controversy: 

(4)  The  novelty,  importance,  and 
nature  of  the  issues  raised; 

(5)  The  likehhood  that  referral  to  or 
designation  of  the  magistrate  judge  will 
expedite  resolution  of  the  litigation; 

(6)  The  experience  and  qualifications 
of  the  magistrate  judge;  and 

(7)  The  possibility  of  the  magistrate 
judge's  actual  or  apparent  bias  or 
conflict  of  interest. 

(c)  (1)  In  determining  whether  to 
consent  to  having  an  appeal  taken  to  the 
district  court  rather  than  to  the  court  of 
appeals,  the  attorney  for  the  government 
should  consider  all  relevant  factors 
including — 

(i)  The  amount  in  controversy. 

(ii)  The  importance  of  the  questions  of 
law  involved; 

(lii)  The  desirability  of  expeditious 
review  of  the  magistrate  judge's 
judgment. 

(2)  In  making  a  determination  under 
paragraph  (c)ll)  of  this  section  the 
attorney  shall,  except  in  those  cases  in 
which  delegation  authority  has  been 
exercised  under  28  CFR  0.168,  consuh 
with  the  Assistant  .Mtorney  General 
having  supervisory-  authoritv  over  the 
subject  matler. 

§52.02    [Amended] 

4.  Section  52.02  is  amended  by 

removing  the  word  ■maKistrale" 
wherever  it  appin<rs  snd  adding,  in  Us 
place,  "magistrate  )udge"  and  by 
removing  the  word  "magistrate's" 
wherever  it  appears  and  adding,  .n  its 
place,  "magistrate  judge's' 

Dated;  February  26,  1996 

lanet  Reno. 

A  'f  ciryifv  General 

(FRDoc  9J>-492"  Plied  3^-96;  8:45  ami 

BJLUNG  CCOE  MtO-OI-M 


8474       ,  Federal  Register  /  Vol.  61.  No.  44  /    Tuesday.  March  5,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol,  61,  No.  44  /    Tuesday.  March  5.  1996  /  Rules  and  Regulations  8475 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Dockat  Na  FEMA-7636] 

Suspension  of  Community  Eligibility 

AGBICY:  Federal  Emergency 
Management  Agency,  FEMA.        | 
ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  hsted  within  this  rule 
because  of  noncompUance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effiective  suspension  date  given  in  this 
rule,  the  suspension  will  hie  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date. 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington.  DC  20472, 
(202)  646-3619. 

SUPPt-EMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  futiire  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for.compiiance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 


UMI 


will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
availabk  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  Qoodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Acting  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-raonth, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Acting  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  .51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 

Community 
No. 

Effective  date  of  eligitMlity 

Curren*  e1- 

lective  rnap 

>.;at3 

Date  certain 
Federal  assist- 
ance no  longer 
availat>le  m 
special  flood 
hazard  areas 

Region  VI 

Texas:  Terrell,  city  of,  Kaufman  County 

480416 

June  18,  1976.  Emerg;  Sept.  30,  1980,  Reg; 
Mar.  4,  1996,  Susp. 

03-04-96 

Mar   4    1996 

Region  II 

New  York:  Clarence,  town  of,  Erie  County  

360232 

Apr.  4,  1975,  Emerg;  Apr.  1,  1982,  Reg,  Mar. 
5,  1996,  Susp. 

0^-05-96 

Mar.  5,  '996 

Region  III 

Pennsylvania: 

Fayette  City,  borough  of,  Fayette  County  .. 

Nortti  Charleroi,  borough  of,  Wastiington 
'         County. 
West  Virginia: 

Bath,  town  of.  Morgan  County  

420464 
422137 

540005 
5401-14 
540252 

July  30,  1975.  Emerg;  Feb.  3.  1982,  Reg,  Mar. 

5,  1996,  Susp. 
Dec.   13,   1974,  Emerg;  July   16.   1981,  Reg; 

Mar.  5,  1996,  Susp. 

May  20,   1975,   Emerg;  Jan    20.   1980.   Reg; 

Mar.  5.  1996,  Susp 
Oct.  28,  1975,  Emerg:  Ju'y  1,  1987.  Reg.  Mar. 

5.  1996,  Susp. 
Oct.  2,  1975,  Emerg,  Nov.  2.  1984,  Reg;  Mar 

5,  1996,  Susp. 

i2-'a-95 
do 

03-05-96 

do 

.  do 

Do 
Do 

Do 

Morgan  County,  unincorporated  areas  

Paw  Paw,  town  of,  Morgan  County  

Do 
Dc 

Region  V 

Indiana:  Tipton,  city  of,  Tipton  County  

180255 

260236 
260237 

270628 
270166 

550043 
550077 
550083 
550087 

Oct.  29,  1975,  Emerg:  Mar.  5,  1996,  Reg;  Mar 
5,  1996.  Susp 

Aug.   6.    1975,    Emerg;    Feb     ^8,    1981,    Reg; 

Mar.  5.  1996.  Susp 
Aug.  6,  1975,  Emerg;  Mar  2.  I98i,  Reg,  Mar 

5.  1996.  Susp. 

Apr.  23,   1974,   Emerg,  Mar    16,   1982.   Reg; 

Mar.  5,  1996,  Susp. 
May  2.  1974,  Emerg;  May  5,  i98i,  Reg,  Mar 

5,  1996,  Susp. 

Jan.  23.  1975,  Emerg;  Mar.  5.  ^996  Reg,  Mar 

5.  1996,  Susp 
Oct.  20,  1972.  Emerg;  Sept.  29.  1978.  Reg 

Mar.  5,  1996,  Susp. 
July   17,   1975,   Emerg.  Sept    30,   i?80,   Reg. 

Mar.  5,  1996,  Susp. 
June   27,    1974,    Emerg,   May    1.    1980.    Reg; 

Mar.  5,  1996.  Susp. 

do 

0^-05-96 
do 

02-02-96 
12-19-95 

03-05^96 
do 

do 

do 

Do 

Michigan: 

Plymouth,  city  of,  Wayne  County 

Plymouth,    Charter   township    of,    Wayne 
County. 
Minnesota: 

Aitkin  County,  unincorporated  areas 

Hopkins,  city  of,  Hennepin  County 

Do 
Do 

Do 
Do 

Wisconsin: 

Cadott,  village  of,  Ctiippewa  County 

Dane  County,  unincorporated  areas 

Madison,  city  of,  Dane  County 

Do 
Do 
Do.    ■ 

Middleton,  city  of,  Dane  County 

Do 

Region  VI 

Louisiana:  Duson,  town  of,  Lafayette  County  .... 

220104 

Nov.  11,   1975,  Emerg;  Sept    30,   198^  Reg. 
Mar.  5,  1996,  Susp 

02-02-96 

Do 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Rem. — Reinstatement,  Susp. — Suspension 


(Catalog  of  Federal  Domestic  Assistance  No 
83.100.  "Flood  Insurance.") 
Issued:  February  27. 1996. 
Richard  W.  Krimra, 
Acting  Associate  Director.  Mitigation 
Directorate 
[FR  Doc.  96-5088  Filed  3-4-96;  8:45  am) 

BILUNG  CODE  671B-05-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,  2,  5.  21.  22,  23,  25.  73, 
78,  80,  90,  94,  and  95 

[FCC  95--t23] 

Reorganization  of  the  Compliance  and 
Information  Bureau 

AGENCY;  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  re-structures  the 
Compliance  and  Inform.ation  Bureau. 
The  Commission  reviewed  the 


operations  of  the  Bureau  in  light  of 
principles  of  the  National  Performance 
Review  to  makes  its  operations  morf 
LOst  effective  and  to  privatize  those  that 
could  be  handled  b\  the  private  sector 
It  IS  tne  intent  of  this  action  to  improve 
service  to  the  pabliL  at  a  reduced  cost. . 

EFFECTIVE  DATE,  Fpbru3r\  9.  19^'v 

FOR  FURTHER  INFORMA-^ION  CONTACT; 
\Va\neT  M«  kfc    C  "..pLjiice  and 
Information  bi;roi-i.  i  eu^'^v•l 
Communications  Commission. 
\Va;^hingtt)n  DC  2:1554,  (202)  418- 
1191. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summar\-  of  the  Commissions  Order. 
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FCC  95-423.  adopted  October  6. 1995, 
and  released,  February  9, 1996.  The  full 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC  Reference 
Center  (Room  239)  1919  M  SU^et,  NW. 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  2100.M  Street 
NW,  Washington,  DC  20037,  telephone 
(202)  857-3800. 


Summary  of  Order 


I 


1.  The  Commission  completed  a  full 
review  of  the  mission,  processes,  and 
organization  of  the  CompUance  and 
Information  Bureau  and  has  determined 
to  make  changes  to  them  in  order  to 
create  a  more  effiective  organization 
within  the  limits  of  our  budgetary 
constraints. 

2.  The  Commission  will  automate  the 
high  frequency  direction-finding 
network  by  installing  new  technology 
which  can  be  remotely-controlled  from 
a  single  office.  The  Commission  will 
also  establish  a  complaint  and  inquiry 
intake  center,  with  a  toll-free  (800  or 
888)  number,  to  centralize  and  make 
more  efficient  agency  provision  of 
infOTmation  and  processing  of 
complaints.  The  Commission  will  close 
its  offices  in  Buffalo.  New  York;  Miami, 
Florida;  St.  Paul,  Minnesota;  Norfolk, 
Virginia;  Portland,  Oregon;  Houston, 
Texas:  San  Juan,  Puerto  Rico; 
Anchorage,  Alaska;  and  Honolulu. 
Hawaii.  Two  technical  staff  will  be 
retained  in  each  of  these  cities  as 
resident  enforcement  agents.  The 
remaining  offices  will  be  fully  staffed 
and  equipped  to  maintain  the 
Commission's  Enforcement  program. 

3.  Tile  amendments  adopted  pertain 
to  agenc>'  organization,  procedure,  and 
practice.  Consequently,  the  requirement 
of  notice  and  comment  and  the  effective 
date  provisions  of  the  Administrative 
Procedures  Act,  5  U.S.C.  §  553(b),  (d), 
do  not  apply.  { 

4.  Authority  for  the  amendments 
adopted  is  contained  in  Sections  4(i), 
5(b).  5(c)(1)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  154(i),  155(b), 
155(c)(1),  303(r). 

List  of  Subjects 

47  CFR  Part  O 

Organization  and  functions 
(Goverment  agencies),  E)elegation  of 
authority. 

47  CFR  Part  2  \ 

Communications  equipment.  Imports. 


47  CFR  Part  5 
Monitoring  stations.  Radio. 
47  CFR  Part  21 

Monitoring  stations,  Radio. 
47  CFR  Part  22 

Monitoring  stations,  Radio. 
47  CFR  Part  23 

Monitoring  stations.  Radio. 
47  CFR  Part  25 

Monitoring  stations.  Radio. 

47  CFR  Part  73 

Monitoring  stations.  Radio 
broadcasting. 

47  CFR  Part  78 

Monitoring  stations,  Radio. 

47  CFR  Part  80 

Communications  equipment. 
Inspections,  Marine  safety.  Monitoring 
Stations,  Overtime  Compensation. 
Radio,  Telegraph,  Telephone,  Vessels. 

47  CFR  Part  90 

Monitoring  stations,  Radio. 
47  CFR  Part  94 

Monitoring  stations.  Radio. 

47  CFR  Part  95 

Monitoring  stations.  Radio. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Final  Rules 

Title  47  of  the  Code  of  Federal 
Regulations,  Parts  0,  2,  5.  21,  22,  23,  25, 
73,  78,  80,  90,  94,  and  95  are  amended 
as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  O 
continues  to  read  as  follows: 

Authority:  Sees.  5.  48  Stat.  1068.  as 
amended:  47  U.S.C  155 

2.  Section  0.5  is  amended  by  adding 
paragraph  (a)(15)  to  read  as  follows: 

§  0.5    General  description  of  Commission 
organization  and  operations. 

(a)*  •   • 

(15)  Compliance  and  Information 
Bureau. 

****** 

3.  Section  0.111  and  its  preceding 
centered  heading  are  revised  to  read  as 
follows: 


Compliance  and  Information  Bureau 

§  0.1 1 1    Functions  of  the  Bureau. 

(a)  Enforce  the  Commission's  Rules 
and  Regulations;  provide  support  to 
other  governmental  units,  investigate  all 
non-government  communications 
matters;  issue  sanctions. 

(b)  Disseminate  to  the  public  on  a 
local  basis  information  regarding 
communications  issues  and 
Commission  rules,  policies,  and 
programs. 

(c)  Collect  information  through  a 
customer  intelligence  network  to  inform 
the  Commission  on  the  needs  of  its 
customer  and  on  the  impact  of 
regulations  and  necessary  refinements 
to  them  as  suggested  by  the  users  and 
the  public. 

(d)  Participate  in  international 
conferences  dealing  v\dth  monitoring 
and  measurement;  serve  as  the  point  of 
contact  for  the  U.S.  Government  in 
matters  of  international  monitoring, 
fixed  and  mobile  direction-finding,  and 
interference  resolution.  Provide 
technical  and  administrative  support  on 
the  administration  of  the  ITU 
Fellowship  program  and  oversee 
coordination  of  non-routine 
commimications  and  materials  between 
the  Commission  and  international  or 
regional  public  organizations  or  foreign 
administrations. 

(e)  Reduce  or  eliminate  interference  to 
authorized  commimications.  Promote 
private  sector  solutions  to  interference 
problems;  investigate  and  resolve  those 
unsuitable  for  private  sector  resolution 
or  where  the  private  sector  is  unable  to 
provide  solutions.  Work,  in  conjunction 
with  the  Office  of  Engineering  and 
Technology,  with  technical  standards 
bodies. 

(f)  Perform  investigations  in  support 
of  Commission  policies. 

(g)  Maintain,  operate,  and  manage  the 
toll-free  telephone  receiving  center  for 
complaint  and  inquiries.  Coordinate 
with  the  Office  of  PubUc  Affairs  and 
maintain  liaison  with  the  rest  of  the 
agency  to  ensure  that  the  needs  of  the 
public  for  information  are  handled 
promptly,  accurately,  and 
comprehensively  and  that  complaints 
are  directed  to  those  charged  with  acting 
upon  them. 

(h)  Under  the  general  direction  of  the 
Defense  Commissioner,  coordinate  the 
defense  activities  of  the  Commission, 
and  provide  support  to  the  Defense 
Commissioner  in  his  participation  in  the 
Joint  Telecommunication  Resources 
Board  and  the  National  Security 
Telecommunications  Advisory 
Committee,  including  recommendation 
of  national  emergency  plans  and 
preparedness  programs  covering 


Commission  functions  during  national 
emergencies.  Support  the  Chief, 
Common  Carrier  Bureau  on  assignment 
of  Teiecommuiiications  Service  Priority 
System  priorities  and  the  administration 
of  this  system.  The  Chief,  Compliance 
and  Information  Bureau,  or  the  designee 
of  that  person,  acts  as  the  FCC  Defense 
Coordinator  and  the  principal  of  the 
Commission  to  the  National 
Communications  System. 

4.  Section  0.185  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (b)  to  read  as  follows; 

§  0.1 85    Responsibilities  of  the  bureaus 
and  staff  offices. 

The  head  of  each  of  the  bureaus  and 
staff  offices,  in  rendering  assistance  to 
the  Chief,  Compliance  and  Information 
Bureau  in  the  performance  of  that 
person's  duties  with  respect  to  defense 
activities  will  have  the  following  duties 
and  responsibilities: 

(a)  To  keep  the  Chief,  Compliance  and 
Information  Bureau  informed  of  the 
investigation,  progress,  and  completion 
of  programs,  plans,  or  activities  with 
respect  to  defense  in  which  they  are 
engaged  or  have  been  requested  to 
engage. 

(b)  To  render  assistance  and  advice  to 
the  Chief,  Compliance  and  Information 
Bureau  on  matters  which  relate  to  the 
functions  of  their  respective  bureaus  or 
staff  offices. 
***** 

5.  Section  0.284(a)(3)  and  (a)(4)  are 
revised  to  read  as  follows: 

§  0.284    Actions  taken  under  delegated 
authority. 

(a)*   *  * 

(3)  Requests  for  waiver  of  tower 
painting  and  lighting  specifications- 
Wireless  Telecommunications  Bureau. 

(4)  Matters  involving  emergency 
communications,  including  the  issuance 
of  Emergency  Alert  System 
Authorizations  (FCC  Form 

392) — Compliance  and  Information 
Bureau. 


§0.311    [Amended] 

6.  Section  0.311  is  amended  by 
removing  the  words,  "Chief,  Field 
Operations  Bureau,  or  his  designee," 
and  adding  in  their  place,  "Chief, 
Compliance  and  Information  Bureau,  or 
that  person's  designee,"  wherever  they 
occur  and  by  removing  the  words, 
"Field  Operations  Bureau"  and  adding 
in  their  place  "Compliance  and 
Information  Bureau"  wherever  they 
occur. 

§0.445    [Amended] 

7.  Section  0.445(g)  is  amended  by 
removing  the  words,  "FOB  Manual"  and 


adding  in  their  place,  "CIB  Manual" 
wherever  they  occur  and  by  removjng 
the  words,  "Field  Operations  Bureau" 
and  adding  in  their  place,  "Complianct; 
and  Information  Bureau"  wherever  they 
occur. 

§§0.15, 0.91,  0.121,  0.317,  0.332, 0.387, 
0.401,0.431,0.443    [Amended] 

8.  Sections  0.15(i),  0.91(1).  0.121(a), 
0.317,  0.332(d),  0.332(h).  0.387(b), 
0.401(a)(4),  0.431,  and  0.443  are 
amended  by  removing  the  words  "Field 
Operations  Bureau"  and  adding  in  their 
place,  "Compliance  and  Information 
Bureau"  wherever  they  occur. 

PART  2— FREQUENCY  ALLOCATION 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302.  303,  and  307  of  the 
(>)mmunications  Act.  as  amended,  47  U.S.C 
.Sections  154,  302.  303,  and  307,  unless 
otherwise  noted. 

2.  Section  2.1204(a)(4)  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

§  2. 1 204    import  conditions. 

(a)*   *   * 

(4)  *   *   *  Prior  to  importation  of 
more  than  ten  units,  written  approval 
must  be  obtained  from  the  Chief, 
Compliance  Division,  Compliance  and 
Information  Bureau,  FCC*  *  * 


PART  5— EXPERIMENTAL  RADtO 
SERVICES  (OTHER  THAN 
BROADCAST) 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 
1082,  as  amended:  47  U.S.C.  154,  303. 
Interpret  or  imply  sec.  301.  48  Stat.  1081.  as 
amended:  47  U.S.C.  301. 

§5.67    [Amended] 

2.  Section  5.67(d)(2)  is  amended  by 
removing  the  words,  "Field  Operations 
Bureau"  and  adding  in  their  place, 
"Compliance  and  Information  Bureau" 
wherever  they  occur. 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1,  2  4.  201-205.  208,  215, 
218,  303.  307.  313,  403,  404,  410,  602.  48 
Stat,  as  amended,  1064, 1066,  1070-1073, 
1076.  1077.  1080,  1082,  1083,  1087,  1094. 
1098.  1102;  47  U.S.C.  151.  154,  201-205,  208. 
215,  218,  303.  307.  313.  314.  403.  404.  602: 
47  U.S.C.  552.  554. 


§21.113    [Amended] 

2.  Se«;tion  21.1 13(c)(2)  is  amended  by 
removing  the  words.  'Field  Operatiijcs 
Bureau"  and  adding  in  their  place. 
"Compliance  and  Iiifomiatioti  Burr-au' 
wherever  they  occur. 

PART  22— PUBUC  MOBILE  SERVICE 

1 .  The  authority  ( ifation  lor  Part  22 
continues  to  read  uS  follows: 

Authority:  47  U..S  C  154.  303.  unless 
otherwise  noted 

§22.369    [Amended] 

2.  Section  22.3h9(r)(3)  is  ami-nded  by 
removing  the  words.  "Field  Operations 
Bureau"  and  adding  in  ifu-ir  place. 
"Compliance  and  Information  Bureau '• 
wherever  they  occur. 

PART  23— INTERNATIONAL  RXED 
PUBUC  RADIOCOMMUNICATIONS 
SERVICES 

1.  The  authority  citation  lor  Part  23 
continues  to  read  a.s  follows; 

Authority:  Sets  -1,  :)03.  48  .Stat.  1066.  1082 
as  amended:  47  U.S  C  1.54.  303  Inlcrpn-t  nt 
apply  sec.  301.  48  Stat   1081:47  U  SC  ,>01 

§23.20    [Amended] 

2.  Section  23.20(e)(2j  is  amended  by 
removing  the  words,  "Field  Operations 
Bureau"  and  adding  in  their  place. 

'Compliance  and  Inlormation  Bureau" 
wherever  they  occur. 

PART  25-SATELLrrE 
COMMUNICATIONS 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  .Sees.  25.101  to  25.601  issued 
under  Sec.  4,  48  .Stat   1066.  as  amended.  47 
U.S.C.  154.  Interpret  or  apply  sees.  101-104. 
76  Stat.  4m-^27;  47  US  C.  701-744;  47 
U.S.C  554. 

§25.203    [Amended] 

2.  Section  25.203(g)(2)  is  amended  by 
removing  the  words.  "Field  Operations 
Bureau"  and  adding  in  their  place. 
"Compliance  and  Information  Bureau" 
wherever  they  occur. 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73  to 
read  as  follows: 

Authority:  47  I  ISC  1.S4.  303.  334 
§73.1030    [Amended] 

2.  Sec:tion  73.  1030((:)(2)  is  amended 
by  removing  the  words.  "Field 
Operations  Bureau  "  and  adding  in  their 
place,  "Compliance  and  Inforninlion 
Bureau"  wherever  thev  occur. 


UM 
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PART7»-CABLE  TELEVISION  RELAY 
SERVICE  I 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authwity:  Sees.  2.  3  .4.  301,  303,  307.  308, 
309. 48  Stat,  as  amended.  1064, 1065, 1066. 
1D81, 1082, 1083. 1084.  1085;  47  U.S.C.  152, 
153, 154,  301,  303,  307.  308,  309. 

f7ai»    [AmwMtod]  I 

2.  Section  78.19(e)(2)  is  amended  by 
removing  the  words,  "Field  Operations 
Bureau"  and  adding  in  their  place, 
"Compliance  and  Information  Bureau" 
wherever  they  occur. 

I 
PART  80— STATIONS  IN  THE 

MARfTIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Anthority:  Sees.  4,  303. 48  Stat.  1066, 
1082,  as  amended:  47  U.S.C  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068. 1081-1105.  as  amended;  47 
U.S.C  151-155,  301-609;  3  UST  3450,  3  UST 
4726. 12  UST  2377.  , 

180.21    [AmwMtocq 

2.  Sections  80.21(b)(1)  and  80.59(e) 
are  amended  by  removing  the  words, 
"Field  Operations  Bureau"  and  adding 
in  their  place,  "Ck)mpliance  and 
Information  Bureau"  wherever  they 
occur.  I 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  and  332. 48 
Stat.  1066, 1082,  as  amended:  47  U.S.C.  154, 
303,  and  332,  unless  otherwise  noted. 

f90.177    [Amended] 

2.  Section  90.177(d)(2)  is  amended  by 
removing  the  words,  "Field  Operations 
Bureau"  and  adding  in  their  place, 
"Compliance  and  Information  Bureau" 
wherever  they  occ\ir.  . 

PART  94-PRIVATE  OPERATIONAL- 
RXED  MICROWAVE  SERVICE 

1.  Tiie  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  Sections  4,  303.  48  Stat.  1066. 
1082.  as  amended;  47  U.S.C.  154.  303.  unless 
otherwise  noted. 

f»4,25    [Amended]  ' 

2.  Section  94.25(i)(2)  is  amended  by 
removing  the  words,  "Field  Operations 
Bureau"  and  adding  in  their  place, 
"Compliance  and  Information  Bureau" 
wherever  they  occur. 


UMI 


PART  95— PERSONAL  RADIO 
SERVICES 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

$95.39    [Amended] 

2.  Section  95. .39  is  amended  by 
removing  the  words,  "Field  Operations 
Bureau"  and  adding  in  their  place, 
"Compliance  and  Information  Bureau" 
wherever  they  occur. 
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Channel  Exclusivity  to  Qualified 
Private  Paging  Systems  at  92d-930 
MHz 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  Rule. 

SUMMARY:  In  this  Memorandum  Opinion 
and  Order,  the  Commission  reviews  six 
petitions  for  reconsideration  and/or 
clarification  of  the  PCP  Exclusivity 
Order  in  this  docket  establishing 
channel  exclusivity  for  qualified  local, 
regional,  and  nationwide  paging 
systems  in  the  929-930  MHz  band,  and 
grants  the  petitions  in  part  and  denies 
them  in  part.  The  petitions  requesting 
exclusivity  to  regional  929  MHz  systems 
in  regions  defined  by  state  borders, 
rather  than  based  on  their  actual  service 
areas,  are  denied.  The  petitions  that 
seek  to  increase  the  maximum 
transmitter  power  for  local  and  regional 
systems  are  granted.  Additionally,  the 
Commission  partially  grants  certain 
pending  waiver  requests  of  incumbent 
licensees  seeking  additional  time  to 
comply  with  multi-frequency 
transmitter  specifications.  The  intended 
effect  of  this  order  is  to  affirm  that 
exclusivity  to  regional  929  MHz  systems 
is  granted  based  on  the  service  area  as 
set  forth  in  the  PCP  Exclusivity  Order 
and  to  amend  the  rules  to  facilitate  the 
rapid  and  efficient  licensing  of  paging  in 
the  929-930  MHz  band.  These 
amendments  to  the  regional  channel 
exclusivity  scheme  established  in  the 
PCP  Exclusivity  Order  will  facilitate  the 
development  of  seamless,  wide-area  900 
MHz  paging  systems. 
EFFECTIVE  DATE:  April  4,  1996. 
.  FOR  FURTHER  INFORMATION  CONTACT: 
Mika  Savir,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0620. 


SUPPLEMENTARY  INFORMATION:  This 
Memorandum  Opinion  and  Order  in  PR 
Docket  No.  93-35;  RM  Docket  7986, 
adopted  February  8, 1996,  and  released 
February  13, 1996,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  Room  230, 1919  M  Street  N.W., 
Washington  D.C.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  2100  M 
Street  N.E.,  Suite  140,  Washington  D.C. 
20037  (202) 857-3800. 

Synopsis  of  Memorandum  Opinion  and 
Order 

/.  Introduction 

Before  the  Commission  are  six 
petitions  for  reconsideration  and/or 
clarification  of  our  PCP  Exclusivity 
Order,  Amendment  of  the  Commission's 
Rules  to  Provide  Channel  Exclusivity  to 
Qualified  Private  Paging  Systems  at 
929-930  MHz.  Report  and  Order,  PR 
Docket  No.  93-35,  58  FR  62289 
(November  26, 1993)  [PCP  Exclusivity 
Order),  establishing  channel  exclusivity 
for  qualified  local,  regional,  and 
nationwide  paging  systems  in  the  929- 
930  MHz  band.  After  reviewing  the 
issues  involved,  the  Commission  grants 
the  petitions  in  part  and  denies  them  in 
part.  In  particular,  the  Commission 
denies  p>etitions  requesting  that 
exclusivity  be  granted  to  regional  929 
MHz  systems  in  regions  defined  by  state 
borders,  rather  than  based  on  their 
actual  service  areas.  The  Commission 
partially  grants  those  petitions  that  seek 
to  increase  the  maximum  transmitter 
power  for  local  and  regional  systems. 
The  Commission  also  partially  grants 
certain  pending  waiver  requests  of 
incumbent  licensees  seeking  additional 
time  to  comply  with  the  multi- 
frequency  transmitter  specifications. 
The  Commission  otherwise  affirms  the 
rules  governing  929  MHz  private  paging 
as  adopted  in  the  PCP  Exclusivity  Order. 

Additionally,  the  Commission  is 
adopting  a  Notice  of  Proposed  Rule 
Making  in  WT  Docket  No.  96-18,  61  FR 
6199  (February  16, 1996)  to  examine 
ways  to  promote  continued  growth  of 
the  paging  industry.  In  the  Notice  of 
Proposed  Rulemaking,  the  Commission 
proposes  to  adopt  new  rules  providing 
that  future  licensing  of  all  exclusive 
paging  channels,  including  929  MHz 
channels,  will  be  based  on  market- 
defined  service  areas,  with  mutually 
exclusive  applications  to  be  resolved  by 
competitive  bidding.  Therefore,  the 
conclusions  reached  in  this 
Memorandum  Opinion  and  Order  are 
subject  to  future  modification  based  on 


the  outcome  of  the  comprehensive 
paging  rulemaking. 

//.  Background 

PCP  Exclusivity  Order.  In  the  PCP 
Exclusivity  Order,  the  Commission 
implemented  a  system  of  exclusive 
licensing  for  qualified  local,  regional, 
and  nationwide  929  MHz  private  paging 
systems  on  35  of  40  available  channels. 
Prior  to  this  action,  all  private  paging 
fi^quencies,  including  those  at  929 
MHz,  were  assigned  on  a  non-exclusive 
basis.  The  PCP  Exclusivity  Order 
concluded  that  enabling  929  MHz 
paging  systems  to  operate  on  an 
exclusive  basis  is  in  the  public  interest, 
due  to  the  efficiencies  and  incentives 
such  an  approach  encourages  in  the 
marketplace.  Specifically,  the 
Commission  indicated  that  continued 
sharing  of  frequencies  would  undermine 
efficient  use  of  929  MHz  paging 
channels  as  demand  for  paging  services 
expands  in  the  future.  The  Commission 
observed  that,  while  sharing  is 
technically  feasible,  dividing  air  time 
among  multiple  licensees  imposes 
significant  constraints  on  the  efficiency 
and  quality  of  service  in  crowded 
markets.  The  Commission  also  indicated 
that  in  a  shared  environment,  licensees 
are  reluctant  to  invest  in  advanced 
paging  technology  because  of  the  risk 
that  others  will  be  assigned  to  the  same 
frequency  in  the  future.  The 
Commission  concluded  that  exclusivity 
would  create  a  stable,  predictable 
environment  necessary  for  the  industry 
to  attract  investment  in  wide-area,  high 
capacity  paging  systems  in  the  929-930 
MHz  band. 

The  PCP  Exclusivity  Order  established 
the  requirements  for  licensees  to  obtain 
channel  exclusivity  in  the  929  MHz 
band.  In  particular,  the  Commission 
established  minimum  standards  for  the 
configuration  of  protected  systems, 
including  the  number  of  transmitters 
required  for  local,  regional,  and 
nationwide  systems,  and  the  treatment 
of  multi-frequency  transmitters.  The 
Commission  also  implemented 
geographic  separation  standards  for 
placement  of  co-channel  stations,  to 
prote(:t  qualified  local  or  regional 
systems,  and  established  efiiective 
radiated  power  (ERP)  limits  for  all  such 
systems. 

The  PCP  Exclusivity  Order  also  set 
forth  other  prerequisites  to  obtaining 
exclusivity.  Most  notably,  the 
Commission  conditioned  exclusivity  on 
construction  of  a  qualified  system 
within  eight  months  of  licensing.  For 
larger  systems,  the  Commission 
indicated  that  a  new  applicant  may 
request  an  extension  of  up  to  three 
years,  based  on  its  showing  of  need,  a 


construction  timetable,  and  its 
establishment  of  an  escrow  account  or 
securing  of  a  performance  bond  to  cover 
construction  costs.  Other  matters 
addressed  in  the  PCP  Exclusivity  Order 
include  issues  a.ssociated  with 
application  of  exclusivity  to  existing 
systems  and  to  future  licensing,  and 
certain  transitional  procedures.  In 
particular,  the  Commission 
grandfathered  all  existing  systems  and 
indicated  that  it  would  grant  immediate 
exclusivity  to  existing  systems  that 
satisfied  the  new  exclusivity  criteria. 

Petitions  for  Reconsideration/Waivers. 
The  Commission  received  petitions  for 
reconsideration  of  the  PCP  Exclusivity 
Order  from  the  following  businesses  and 
organizations:  (1)  the  National 
Association  of  Business  and  Educational 
Radio  and  its  Association  for  Private 
Carrier  Paging  Section  (NABER);  (2) 
First  American  National  Paging  (First 
National);  (3)  Afro-American  Paging, 
Inc.  (AAP);  (4)  American  Mobilephone, 
Inc.  (AMI);  (5)  Paging  Network,  Inc. 
(PageNet):  MAP  Mobile 
Communications,  Inc.  (MAP);  and  (6) 
Metrocall,  Inc.  The  Commission  has 
sought  and  received  comment  on  the 
issues  raised  by  these  petitions.  Some 
parties  also  have  filed  petitions  asking 
that  various  provisions  of  the  new 
exclusivity  rules  be  waived  to 
accommodate  specific  hardship 
situations.  These  requests  generally 
involve  waiver  of  the  construction 
requirements,  ERP  limits,  or  system 
configiu^tion  rules.  For  the  most  part, 
the  Commission  will  decide  these 
waiver  requests  in  other  proceedings. 
The  Commission  partially  grants  the 
waiver  requests  of  certain  grandfathered 
licensees  seeking  time  to  convert  their 
systems  frt)m  multi-fr«quency 
transmitter  to  single-frequency 
transmitter  operations  for  exclusivity 
purposes. 

///.  Discussion 

A.  Configuration  of  Local  Systems 

Background.  To  qualify  for  channel 
exclusivity  under  the  929  MHz  paging 
rules,  the  PCP  Exclusivity  Order 
provided  that  a  local  .system  must 
consist  of  at  least  six  contiguous 
transmitters,  except  in  the  New  York, 
Los  Angeles,  and  Chicago  markets, 
where  18  contiguous  transmitters  are 
required.  The  Commission  also 
provided  that  transmitters  will  be 
considered  contiguous  if  (1)  each 
transmitter  is  located  within  25  miles  of 
at  least  one  other  transmitter  in  the 
system;  (2)  the  combined  area  defined 
by  a  12.5  mile  radius  around  each 
transmitter  forms  a  single  contiguous 
area;  and  (3)  no  transmitter  is  co-located 


with  any  other  transmitter  being 
counted  as  part  of  the  local  system. 

Petitions  for  Reconsideration/ 
Comments.  On  reconsideration,  AAP 
challenges  Section  90.495  (a)(l)(ii)  of 
the  rules,  as  adopted  in  the  PCP 
Exclusivity  Order,  which  requires  that  a 
12.5  mile  radius  surrounding  each 
transmitter  form  a  single  contiguous 
area.  AAP  argues  that  there  was  no 
notice  of  this  rule  change,  because  the 
restriction  was  not  part  of  our  original 
proposal  and  is  not  a  logical  outgrowth 
of  the  PCP  Exclusivity  Notice, 
Amendment  of  the  Commission's  Rules 
to  Provide  Channel  Exclusivity  to 
Qualified  Private  Paging  Systems  at 
929-930  MHz.  Notice  of  Proposed 
Rulemaking,  PR  Docket  No.  93-35,  58 
FR  17819  (April  6.  1993)  [PCP 
Exclusivity  Notice).  AAP  claims  that  as 
aresult  of  the  added  12:5  mile  radius  . 
requirement,  one  of  its  systems  now  is 
disqualified  from  obtaining  exclusivity. 
AAP  contends  that  if  it  is  the 
Commission 'sgoal  to  confine  systems  to 
smaller  geographic  areas,  a  15  mile 
radius  standard  is  more  equitable.  The 
Commission  has  received  no  comments 
on  AAP's  reconsideration  proposal. 

Decision.  The  Commission  will  not 
eliminate  or  alter  the  requirement  for 
local  exclusivity  that  requires  that  a  12.5 
mile  radius  surrounding  each 
transmitter  form  a  single  contiguous 
area.  The  12.5  mile  rule  is  a  necessary 
component  of  the  exclusivity  rules, 
because  it  ensures  that  a  local  system 
will  serve  a  contiguous  geographic  area. 
Without  such  a  requirement,  licensees 
could  obtain  local  exclusivity  based  on 
non-contiguous  placement  of 
transmitters,  undermining  the 
Commission's  effort  to  establish  truly 
local  systems  serving  an  indigenous 
locale  or  community.  Proportionately, 
the  12.5  mile  distance  is  one-half  the 
distance  of  the  25  mile  rule,  and  thereby 
works  well  to  ensure  that  transmitters 
are  located  to  .serve  a  single  contiguous 
geographic  territory. 

While  the  12.5  mile  rule  was  not 
expressly  included  in  the  PCP 
Exclusivity  Notice,  the  Commission 
believes  that  this  restriction  nonetheless 
is  a  "sufficiently  minor"  difference  from 
the  rule  proposed  to  be  a  "logital 
outgrowth"  of  the  Commission's  efforts 
to  establish  a  system  of  local 
exclusivity.  The  PCP  Exclusivity  Notice 
sought  comment  on  the  configuration  of 
locally  protected  systems.  Specifically, 
the  Commission  proposed  that  eac  h 
transmitter  in  a  qualified  sy.stem  wouhl 
have  to  be  within  25  miles  of  another 
transmitter  to  c  ount  toward  the  numtwr 
required  for  exclusivity  Incorporation 
of  the  12.5  milt)  restriction  in  thp  final 
rules  constitutes  a  minor,  technical 
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change  to  the  original  proposal,  which 
is  necessary  to  ensure  that  local 
exclusivity  is  awarded  to  operators  that 
locate  transmitters  in  close  proximity  to 
one  another  within  a  system.  The  12.5 
mile  rule  effectively  closes  a  loophole  in 
the  original  proposal,  and  comports 
with  the  Commission's  intent  to  create 
local  paging  systems  in  the  929-530 
MHz  band.  Only  AAP  has  objected  to 
the  change,  apparently  based  on  its  own 
unique  situation,  that  one  of  its 
transmitters  is  13.2  miles  from  the 
nearest  other  transmitter,  which  is  best 
resolved  by  a  request  for  waiver. 

B.  Configuration  of  Regional  Systems 

Background.  The  PCP  Exclusivity 
Order  provided  protection  for  exclusive 
regional  systems  based  on  the  location 
of  stations  comprising  the  system.  To 
qualify  for  exclusivity,  a  regional  system 
must  consist  of  70  or  more  transmitters, 
not  necessarily  contiguous,  located  in 
no  more  than  twelve  adjacent  states  in 
the  continental  United  States.  The  rules 
provide  regional  systeins  with 
exclusivity  based  on  a  prescribed 
separation  distance  around  each  of  the 
le^onal  licensee's  stations,  ranging 
from  112  to  187  kilometers  (70  to  116 
miles)  depending  on  the  class  of  the 
station.  Also,  in  each  of  the  top  thirty 
markets,  specified  in  Section  90.741  of 
the  Commission's  rules,  no  transmitter 
may  be  counted  as  part  of  a  regional 
system  unless  it  also  meets  the 
requirements  for  local  exclusivity  in 
that  market.  Petitions  for 
Beconsideration/Comments.  NABER 
and  PageNet  argue  that  the  geographic 
scope  of  exclusivity  granted  to  929  MHz 
regional  systems  should  be  based  on 
state  borders,  rather  than  the  location  of 
the  system's  stations.  According  to 
NABER,  allowing  regional  paging 
systems  statewide  exclusivity  in  each 
state  in  which  the  system  provides 
service  is  needed  to  promote  the 
development  of  regional  systems. 
NABER  and  PageNet  also  express 
concern  that  under  the  current  rules, 
speculators  can  file  applications  in 
strategic  locations  designed  solely  to 
extract  payment  from  regional  systems 
seeking  to  expand  their  coverage. 
NABER  therefore  recommends  that  the 
Commission  grant  regional  applicants 
(i.e.,  applicants  proposing  a  system  of 
70  or  more  transmitters)  exclusivity 
extending  to  the  borders  of  any  state  in 
which  the  applicant  constructs  at  least 
one  transmitter,  except  that  in  states 
having  markets  listed  among  the  top  30, 
the  applicant  must  construct  six  or  18 
transmitters,  depending  on  th^  size  of 
the  market.  NABER  also  requests  that 
the  Commission  permit  regional 
licensees  to  locate  transmitters 


anywhere  within  any  state  included  in 
the  system,  as  long  as  they  maintain  the 
required  geographic  separation  from 
facilities  in  adjoining  regions. 

AMI  and  AE)C  express  concern  about 
the  application  of  NABER's  proposal  to 
licensees  who  are  entitled  to  regional 
exclusivity  under  our  existing  rules.  In 
general,  these  commenters  are  opposed 
to  any  change  that  would  result  in 
divesting  licensees  of  existing 
exclusivity  rights.  ADC  suggests  that  the 
Commission  not  apply  statewide 
exclusivity  to  licensees  whose 
applications  (including  those  for  local 
exclusivity)  were  received  by  NABER 
for  coordination  on  or  before  March  31, 
1994,  at  least  where  a  portion  of  the 
involved  local  system  was  constructed 
and  in  operation  before  October  14, 
1993. 

ARCH.  API,  and  Airtouch,  on  the 
other  hand,  favor  statewide  exclusivity 
for  licensing  as  proposed  by  NABER  and 
PageNet.  According  to  these 
commenters,  permitting  licensees  to 
achieve  exclusivity  on  a  statewide  basis 
is  essential  to  the  development  of  truly 
regional  systems.  Airtouch  and  ARCH 
believe  AMI  and  ADC's  opposition  to 
statewide  exclusivity  stems  from  the 
unique  market  situation  of  these 
licensees,  and  contend  that  the 
appropriate  remedy  for  AMI  and  ADC  is 
a  waiver,  not  a  decision  to  retain  the 
status  quo. 

Decision.  The  Commission  declines  to 
reconsider  the  rules  defining  regional 
exclusivity  for  929  MHz  regional 
systems  in  this  proceeding.  The 
Commission  is  considering  the  issue  of 
revising  the  paging  licensing  area 
definitions  in  a  separate  Notice  of 
Proposed  Rule  Making  on  market-area 
licensing.  Under  the  market-area 
licensing  proposal,  paging  systems  in 
general,  including  929  MHz  systems,  no 
longer  would  be  licensed  on  a  station- 
by-station  basis.  Instead,  licensees 
would  be  licensed  within  Commission-, 
defined  service  areas,  and  would  be 
afforded  the  same  Oexibility,  to  the 
extent  feasible,  as  cellular  and  PCS 
licensees  to  locate,  design,  construct, 
and  modify  system  facilities  throughout 
those  areas.  Because  the  Commission  is 
addressing  this  issue  in  a  broader 
context  than  929  MHz  paging  alone,  it 
is  premature  to  modify  the  rules  for  this 
single  category  of  paging  service  in 
response  to  NABER's  reconsideration 
petition. 

Moreover,  the  Commission  is  not 
persuaded  that  paging  licensing  areas 
should  be  based  on  state  borders,  as 
NABER  proposes.  In  all  other  services 
where  Commission-defined  licensing 
areas  have  been  adopted,  as  opposed  to 
station-by-station  licensing,  the 


Commission  has  used  licensing  area 
definitions  based  on  economic  markets 
or  trading  areas  (e.g.,  MSAs/RSAs  for 
cellular,  and  MTAs/BTAs  for  PCS  and 
900  MHz  SMR).  By  contrast,  using  state 
borders  would  create  licensing  areas 
with  political  boundary  lines  which  do 
not  necessarily  correspond  to  economic 
markets  or  trading  areas  and,  in  some 
instances,  which  may  cut  across  them. 
The  Commission  therefore  concludes 
that  the  status  quo  should  prevail  while 
alternative  licensing  area  definitions 
more  consistent  with  our  approach  in 
other  services  are  considered. 

C.  Effective  Radiated  Power 

Background.  In  the  PCP  Exclusivity 
Order,  the  Commission  established 
effective  radiated  power  (ERP)  limits  of 
1000  watts  for  local  and  regional  929 
MHz  systems  and  3500  watts  for 
nationwide  systems.  The  Commission 
noted  that  the  3500  watt  limit  for 
nationwide  systems  was  the  same  as  the 
limit  for  nationwide  common  carrier 
paging  systems  in  the  931  MHz  band. 
The  Commission  declined  to  adopt  a 
3500  watt  Hmit  for  non-nationwide 
systems,  notvtrithstanding  the  fact  that 
the  Part  22  rules  then  in  effect  allowed 
931  MHz  non-nationwide  common 
carrier  licensees  to  operate  internal 
system  sites  at  3500  watts.  The 
Commission  reasoned  that  higher  power 
limits  for  931  MHz  Ucensees  were 
justified  because  demand  for  931  MHz 
licenses  largely  was  confined  to 
expansion  by  existing  systems.  The 
Commission  concluded  that  a  1000  watt 
maximum  for  929  MHz  non-nationwide 
systems  was  appropriate  to  preserve 
opportunities  for  entry  by  new  systems. 

Petitions  for  Reconsideration/ 
Comments.  NABER  and  PageNet  request 
that  the  Commission  increase  the 
maximum  ERP  for  929  MHz  regional 
systems  from  1000  watts  to  3500  watts, 
provided  that  adjacent  co-channel 
systems  remain  protected.  NABER 
claims  that,  in  the  context  of  the 
statewide  regional  licensing  scheme  it 
has  proposed,  a  3500  watt  power  limit 
would  not  restrict  opportunities  for  the 
entry  of  new  systems  into  the  market, 
which  was  the  reason  the  Commission 
rejected  a  3500  watt  ERP  previously. 
According  to  NABER  and  PageNet,  use 
of  high-power  transmitters  within  the 
boundaries  of  a  regional  system  will 
enable  Ucensees  to  offer  superior  service 
at  a  lower  cost.  Celpage,  ARCH, 
Airtouch.  and  API  support  NABER's 
proposal. 

MAP  seeks  clarification  on  whether 
the  1000  watt  ERP  restriction  applies 
only  to  facilities  that  define  the  exterior 
of  the  licensee's  service  area,  and 
whether  higher  power  facilities  are 


permitted  at  internal  sites  within 
existing  service  areas.  MAP  observes 
that  931  MHz  common  carrier  paging 
licensees  are  permitted  to  operate  at 
3500  watts  ERP  at  internal  sites  within 
their  service  areas.  MAP  asserts  that 
principles  of  regulatory  parity  require  us 
to  apply  the  same  rule  to  private  paging 
systems.  The  Commission  received  no 
comments  on  MAP's  request  for 
clarification. 

Decision.  Except  in  certain  limited 
circumstances  discussed  below,  the 
Commission  declines  to  raise  the 
maximum  ERP  for  non-nationwide  929 
MHz  systems  at  this  time.  NABER's 
proposal  to  raise  the  ERP  limit  is 
premised  on  the  Commission  adopting 
its  proposal  to  base  regional  exclusivity 
on  state  borders,  rather  than  site 
location.  The  Commission  has  declined 
to  redonsider  the  definition  of  regional 
exclusivity,  therefore  NABER's  rationale 
for  raising  the  ERP  limit  does  not  apply. 
The  Commission's  decision  on  this 
issue  does  not  preclude  future  changes 
to  the  rules  if  the  Commission  adopts 
some  form  of  market-based  licensing  for 
929  MHz  channels.  The  Commission 
seeks  further  comment  on  height  and 
power  limits  for  common  carrier  and 
private  carrier  paging  in  the  Notice  of 
Proposed  Rule  Making. 

Ine  Commission  agrees  with 
commenters  that  under  certain 
circumstances,  allowing  local  and 
regional  929  MHz  licensees  to  operate  at 
greater  than  1000  watts  ERP  may  be 
appropriate.  Specifically,  if  operation  of 
sites  at  a  higher  power  would  not 
expand  a  licensee's  existing  service-area 
contour,  there  is  no  reason  to  prohibit 
operation  at  such  higher  power.  The 
Commission  will  modify  the  rules  to 
allow  non-nationwide  licensees  to 
operate  sites  within  their  existing 
service  area  at  up  to  3500  watts  ERP, 
provided  that  such  operation  does  not 
increase  the  minimum  geographic 
separation  applicable  to  co-chaimel 
systems  under  Section  90.495(b)(2)  of 
the  Commission's  rules.  This  will  give 
licensees  greater  flexibility  to  build 
technically  and  economically  efficient 
systems,  without  compromising 
opportunities  for  co-channel  entry  in 
areas  adjacent  to  those  systems. 

D.  Slow  Growth  Eligibility 

Background.  In  the  PCP  Exclusivity 
Order,  die  Commission  adopted  rules 
allowing  for  so-called  "slow  growth" 
extensions  of  the  eight-month 
construction  requirement  for  larger 
system  applicants.  Specifically,  for 
applications  filed  after  October  14', 
1993,  a  period  of  up  to  three  years  may 
be  authorized  for  construction  and 
commencement  of  operations  if  the 


proposed  system  is  composed  of  more 
than  30  transmitters  and  the  applicant 
submits  specific  justification  for  an 
extended  implementation  period. 
Applicants  must  provide  a  detailed 
construction  timetable  and  evidence  of 
the  abiUty  to  fund  construction,  either 
in  the  form  of  a  construction  escrow 
account  or  a  performance  bond  covering 
construction  costs. 

Petitions  for  Reconsideration/ 
Comments.  NABER,  PageNet,  Metrocall, 
First  National  Paging,  and  AMI 
challenge  the  Commission's  decision  to 
make  the  three-year  slow-growth  option 
available  only  to  post-October  14, 1993 
paging  applicants.  NABER  contends  that 
the  Commission  did  not  provide 
adequate  notice  of  the  rule,  because  the 
PCP  Exclusivity  Notice  did  not  expressly 
propose  to  limit  the  slow  growth  option 
to  new  applicants.  According  to 
NABER,  the  restriction  has  a 
detrimental  impact  on  existing  licensees 
because  of  the  added  construction 
demands  posed  by  the  Commission's 
treatment  of  multi-ftequency 
transmitters  under  the  exclusivity  rules. 
AMI  suggests  that  slow-growth 
eligibility  be  extended  to  licensees  who 
filed  for  exclusivity  after  the  March  31, 
1993  release  date  of  the  PCP  Exclusivity 
Notice,  rather  than  limited  to  applicants 
filing  after  the  October  14, 1993  date 
established  in  the  PCP  Exclusivity 
Order.  According  to  AMI,  there  is  no 
link  between  the  October  14, 1993  date 
and  the  decision  by  any  affected 
licensee  to  rebuild  its  facilities. 

Conunenters  generally  support 
extending  the  slow  growth  option  to 
grandfathered  licensees  on  the  grounds 
that  additional  construction  time  is 
needed  for  incumbents  to  transition  to 
our  new  system  of  channel  exclusivity. 
Celpage,  however,  is  concerned  about 
the  treatment  of  licensees  who  relied  on 
single-frequency,  as  opposed  to  multi- 
frequency,  transmitters.  Celpage  does 
not  want  operators  that  decided  to  build 
dedicated  facilities  at  each  licensed  site, 
rather  than  to  rely  on  inter-carrier 
agreements  allowing  them  to  utilize 
other  licensees'  dual-fiequency 
transmitters,  to  be  penalized  under  an 
extended  transition  period.  Celpage 
therefore  seeks  reinstatement  of  certain 
"single  use"  transmitter  licenses,  whose 
authorizations  expired  while  the 
exclusivity  rules  were  under 
consideration.  Arch  and  Airtouch 
support  a  slow  growth  period  for 
existing  licensees,  but  argue  that  the 
bond  and  escrow  requirements  for  new 
construction  should  not  apply  in  such 
cases. 

Decision.  The  Commission  will  not 
change  the  rules  to  make  pre-October 
14, 1993  applicants  automatically 


eligible  for  the  extended 
implementation  construction  schedule. 
October  14, 1993,  the  date  of  the 
Sunshine  Notice  on  the  PCP  Exclusivity 
Order,  is  the  cutoff  date  for  slow  growth 
eligibility.  The  Commission  will  deny 
slow  growth  extensions  to  grandfathered 
licensees  generally.  As  of  our  Sunshine 
Notice  on  October  14. 1993,  applicants 
reasonably  could  anticipate  that  the 
Commission  was  going  to  adopt  channel 
exclusivity  rules  for  929-930  MHz 
paging  licensees.  To  deter  speculative 
filings,  therefore,  the  Commission 
decided  not  to  grandfather  anyone  that 
filed  after  October  14.  1993.  The  date  for 
dividing  "old"  from  "new"  applicants 
also  is  the  appropriate  date  for  triggering 
slow  growth  eligibility.  Moreover,  the 
Commission  never  suggested  that  slow 
growth  extensions  would  apply  to 
grandfathe;^  licensees.  Indeed,  in  an 
April  6, 1993  Order,  Amendment  of  the 
Commission's  Rules  to  Provide  Channel 
Exclusivity  to  Qualified  Private  Paging 
Systems  at  92&-930  MHz,  Order.  PR 
Docket  No.  93-35.  58  FR  21111  (April 
19,  1993)  (Order),  the  Commission 
indicated  that  all  parties  in  the 
application  and  coordination  process 
were  expected  to  comply  with  existing 
eight-month  construction  requirements 
while  the  rule  making  was  underway. 
Consequently,  applicants  falling  into  the 
grandfathered  category  cannot 
legitimately  claim  that  they  expected  to 
be  eligible  for  slow  growth  extensions. 

E.  Multi-Frequency  Transmitters 

Background.  In  the  PCP  Exclusivity 
Order,  the  Commission  considered  the 
issue  of  whether  licensees  should  be 
allowed  to  count  multi-frequenc7 
transmitters  for  exclusivity  purposes  on 
more  than  one  channel.  The 
Commission  concluded  that  licensees 
should  not  be  barred  from  using  multi- 
frequency  transmitters,  but  that  each 
such  transmitter  would  be  counted  only 
once  for  exclusivity  purposes.  This 
requirement  was  to  ensure  that  licensees 
would  not  claim  exclusivity  on  multiple 
channels  by  repeatedly  counting  the 
same  transmitter.  The  Commission 
noted  that  a  licensee  using  multi- 
fiequency  transmitters  could  qualify  for 
exclusivity  on  two  frequencies  by 
constructing  twice  the  number  of 
transmitters  required  to  obtain  one 
channel. 

Petitions  for  Reconsideration/ 
Comments.  Several  parties  urge  the 
Commission  to  relax  the  "single-count" 
rule  to  accommodate  incumbent 
licensees  who  had  constructed  systems 
based  on  multi-frequency  transmitters 
prior  to  the  adoption  of  the  PCP 
Exclusivity  Order  NABER  argues  that 
these  licensees  need  time  to  construct 
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sufficient  single-frequency  transmitters 
to  comply  with  the  exclusivity 
requiremmts  on  a  single-count  basis. 
PageNet  suggests  that  existing  Ucensees 
be  given  two  years  from  the  time  they 
qualify  for  earned  exclusivity  to  make 
this  conversion.  First  National  Paging 
suggests  estabUshing  a  reasonable 
transition  period  for  incumbent 
licensees,  beyond  the  existing  eight- 
month  construction  requirement. 
In  addition  to  reconsideration 
petitions  on  this  issue,  the  Commission 
has  received  waiver  requests  from  Arch, 
Comtech,  First  National  Paging, 
Metrocall,  Airtouch,  and  Message 
Center  Beepers.  At  the  time  the  PCP 
Exclusivity  Order  became  effective,  each 
of  these  petitioners  was  operating 
systems  on  dual  channels  using  multi- 
channel transmitters.  The  number  of 
transmitters  in  place  in  each  system  is 
sufficient  to  qualify  for  regional  or 
nationwide  exclusivity  on  one  channel, 
but  under  the  single-count  rule 
petitioners  would  be  required  to 
construct  additional  sites  to  obtain 
protection  for  their  operations  on  the 
second  channel.  Because  their 
construction  plans  prior  to  the  PCP 
Exclusivity  Order  relied  on  use  of  dual- 
channel  transmitters,  petitioners  request 
twenty- four  months  rather  than  eight 
months  to  reconfigure  their  systems  and 
construct  additional  sites  to  meet  the 
requirements  of  the  single-count  rule. 

Decision.  The  Commission  declines  to 
modify  the  general  rule  that  no 
transmitter  may  be  counted  more  than 
once  for  exclusivity  purposes.  This  rule 
prevents  the  potential  hoarding  of 
multiple  frequencies,  by  requiring 
paging  licensees  seeking  more  than  one 
exclusive  frequency  to  meet  a  higher 
construction  threshold.  Licensees  may 
continue  to  use  multi-frequency 
transmitters  in  their  systems,  but 
exclusivity  will  be  conferred  on 
multiple  channels  only  if  the  total 
number  of  transmitters  is  sufficient  to 
qualify  for  exclusivity  on  each  channel 
on  a  single-count  basis. 

The  Commission  will  grant  some 
additional  time  to  those  grandfathered 
licensees  who  have  filed  waiver 
requests  to  bring  existing  systems  into 
compliance  with  the  single-count  rule. 
Prior  to  the  adoption  of  the  PCP 
Exclusivity  Order,  these  licensees  had 
embarked  on  construction  and  operation 
of  substantial  systems  relying  on  dual- 
frequency  transmitters.  The  adaption  of 
the  single-count  rule  required  these 
licensees  to  modify  their  plans  to  add 
additional  transmitters  in  order  to  gain 
full  exclusivity  protection  for  their 
existing  systems.  The  Commission 
believes  that  a  reasonable  time  should 
be  afforded  to  petitioners  to  make  this 


adjustment.  The  Commission  notes  that 
the  risk  of  allowing  hoarding  of 
frequencies  is  not  present  here,  because 
the  systems  at  issue  already  are 
grandfathered  on  both  channels, 
petitioners  substantially  have 
constructed  their  systems  and  are 
providing  service  to  the  public  on  a 
dual-channel  basis,  and  the  additional 
construction  needed  will  promote 
increased  coverage  and  better  quality 
service. 

The  petitioners  filed  their  initial 
requests  for  a  twenty-four  month 
construction  period  in  early  1994.  Since 
that  time,  petitioners  have  had 
substantial  opportunity  to  construct 
additional  facilities  on  a  single- 
frequency  transmitter  basis  to  bring 
their  systems  into  compliance.  The 
Commission  concludes  that  because  of 
this  elapsed  time,  petitioners  should  be 
granted  an  amount  of  time  consistent 
with  their  original  estimate  of  the  time 
required  to  bring  their  systems  into 
compliance.  The  Commission  grants 
Arch,  Comtech,  First  National  Paging, 
Metrocall,  Airtouch,  and  Message 
Center  Beepers  until  six  months  after 
the  pubUcation  date  of  this 
Memorandum  Opinion  and  Order  in  the 
Federal  Register  to  demonstrate  that 
their  grandfathered  systems  qualify  for 
exclusivity  on  a  single-count  basis. 

F.  Modification  of  Existing  Systems 

Background.  In  the  PCP  Exclusivity 
Order,  the  Commission  concluded  that 
all  existing  929  MHz  licensees  should 
be  grandfathered  under  the  new  rules 
whether  or  not  they  qualified  for 
exclusivity.  Thus,  incumbent  systems 
that  did  not  qualify  for  exclusivity 
would  be  allowed  to  continue  operating 
their  existing  facilities,  and  any  licensee 
granted  exclusivity  on  the  same  channel 
in  the  same  area  would  be  required  to 
share  the  channel  with  the 
grandfathered  system.  Grandfathered 
systems  would  not  be  allowed  to  add 
new  facilities  to  their  systems,  however, 
if  such  expansion  conflicted  with 
exclusivity  rights  granted  to  another 
licensee. 

Petitions  for  Reconsideration/ 
Comments.  MAP  contends  that  the 
Commission  should  allow  grandfathered 
licensees  who  do  not  qualify  for 
exclusivity  to  modify  their  existing 
systems  in  order  to  continue  service  to 
subscribers.  MAP  argues  that  allowable 
modifications  should  include  changes 
in  the  number  of  paging  receivers,  type 
of  emission,  antenna  height,  power, 
class  of  station,  ownership  or  corporate 
structure,  and  location  of  existing 
facilities.  API  opposes  MAP's  proposal. 
API  believes  that  minor  and  reasonable 
modifications  to  existing  facilities 


should  be  allowed,  but  that  other 
changes  should  not  be  permitted, 
particularly  if  the  effect  is  to  diminish 
or  impair  the  development  of  a  co- 
channel  system  which  already  has 
qualified  for  exclusivity  in  the  same 
area.  MAP  replies  that  it  is  not  asking 
to  expand  the  rights  of  grandfathered 
licensees,  but  only  is  seeking  a 
clarification  of  the  types  of  "minor^' 
modifications  that  the  FCC  will  allow. 
MAP  does  not  want  the  rules 
interpreted  in  a  manner  that  hampers 
the  abiUty  of  existing  licensees  to 
improve  service,  respond  to  customer 
needs,  and  adjust  to  business  changes. 

Decision.  Tne  rules  provide  that 
grandfathered  licensees  who  do  not 
qualify  for  exclusivity  may  make 
modifications  to  existing  facilities  that 
do  not  impair  the  exclusivity  rights  of 
co-channel  licensees  or  otherwise- 
violate  our  rules.  There  is  no  reason  to 
change  this  rule,  based  on  MAP's 
petition.  This  issue  is  raised  more 
broadly  in  the  Notice  of  Proposed  Rule 
Making  in  WT  Docket  No.  96-18. 
Therefore,  the  Commission  will  defer 
additional  consideration  of  the  issues 
raised  by  MAP  to  that  proceeding. 

G.  Miscellaneous 

In  the  PCP  Exclusivity  Order,  the 
Commission  addressed  the  issue  of 
conditional  operation  of  929-930  MHz 
stations  located  above  "Line  A,"  i.e., 
within  250  miles  of  the  Canadian 
border.  Noting  that  a  1992  agreement 
between  the  Commission  and  Canada's 
Department  of  Communications  had 
eliminated  the  need  for  international 
coordination  of  these  chaimels,  the 
Commission  stated  that  it  would  allow 
operation  of  929  MHz  stations  above 
Line  A.  provided  all  other  requirements 
of  the  rules  are  met.  Some  licensees 
have  misconstrued  this  language  in  the 
PCP  Exclusivity  Order  to  open  all 
channels  in  the  929-930  MHz  band  to 
operation  by  U.S.  licensees  above  Line 
A.  In  fact,  the  1992  U.S.-Canada 
agreement  provides  that  only  channels 
between  929.5  and  930  MHz  may  be 
used  by  U.S.  licensees  above  Line  A.  To 
eliminate  any  possible  confusion,  the 
Commission  clarifies  that  operation 
above  Line  A  (which  is  now  within  75 
miles  of  the  Canadian  border)  is  allowed 
only  on  these  channels.  In  accordance 
with  the  1992  agreement,  no  U.S. 
licensee  may  operate  conditionally  or 
otherwise  on  channels  from  929.0  MHz 
to  929.5  MHz. 

IV.  Conclusion 

The  Commission  is  amending  the 
rules  as  described  above  to  facilitate  the 
rapid  and  efficient  licensing  of  paging  in 
the  929-930  MHz  band.  The  limited 


amendments  to  the  regional  channel 
exclusivity  scheme  established  in  the 
PCP  Exclusivity  Order  will  facilitate  the 
development  of  seamless,  wide-area  900 
MHz  paging  systems.  Otherwise,  the 
Commission  affirms  the  rules  as 
adopted  in  the  PCP  Exclusivity  Order. 

V.  Procedural  Information 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  the  Commission's  final 
analysis  is  as  follows: 

A.  Need  for  and  Purpose  of  This  Action 

This  Memorandum  Opinion  and 
Order  makes  aihendments  to  Pert  90  of 
the  Commission's  rules  relating  to 
channel  exclusivity  for  qualified  local, 
regional,  and  nationwide  private  paging 
systems  on  certain  channels  at  929-930 
MHz.  The  amendments  will  promote  the 
efficient  use  of  paging  channels  by 
encouraging  investment  in  new  paging 
technology.  They  also  will  foster  the 
development  of  more  efficient  paging 
systems  on  a  local,  regional,  and 
nationwide  basis. 

B.  Summary  of  Issues  Raised  by  Public 
'  Coninient.s  in  Response  to  the  Initial 

Regulatory  Flexibility  Analysis 

Only  one  party,  Radiofone,  filed 
comments  responding  to  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
Radiofone  argued  that  the  Commission 
has  not  adequately  addressed  the  impact 
of  the  proposal  on  small  paging  systems 
and  that  exclusive  licensing  will 
preclude  small  business  entry  at  900 
MHz.  The  Commission  reviewed 
Radiofone's  concerns  in  the  context  of 
PCP  Exclusivity  Order.  No  additional 
comments  have,  been  submitted. 

C.  Significant  Alternatives  Considered 
and  Rejected 

As  the  Commission  determined  in  the 
PCP  Exclusivity  Order  and  affirms  in 
this  Memorandum  Opinion  and  Order, 
this  action  is  fully  consistent  with  the 
Commission's  small  business  policy 
objectives.  The  Commission  noted  in 
the  IRFA  that  this  action  imposes 
certain  conditions  on  the  licensing  of 
smaller  929-930  MHz  paging  systems, 
but  these  requirements  are  not  unduly 
burdensome.  The  new  rules  contain 
significant  benefits  for  small  businesses 
by  protecting  dozens  of  small  existing 
systems  in  place,  allowing  many  such 
systems  to  obtain  exclusivity,  and 
creating  opportunities  for  expansion 
and  new  entry  by  small  busine<is 
licensees. 

Ordering  Clauses 

It  is  ordered  that  pursuant  to  the 
authority  of  Sections  4(i),  o03(g)  303(r), 


and  332(a)  of  the  Communications  .Act 
of  1934.  as  amended.  47  U.S.C. 
§§  154(i).  303(g),  303(r)  and  332(a).  47 
CFR  Part  90,  is  amended  as  set  forth 
below,  effective  April  4.  1996. 

If  is  further  ordered  that  the  petitions 
for  reconsideration  filed  by  National 
Association  of  Business  and  Educational 
Radio/  Association  for  Private  Carrier 
Paging  Section.  First  National  Paging 
Company,  Inc.,  Afro-American  Paging, 
American  Mobilephone,  Inc..  Paging 
Network,  Inc.,  MAP  Mobile 
Communications,  Inc.  and  Metrocall, 
Inc.  are  granted  to  the  extent  described 
above  and  are  denied  in  all  other 
respects. 

It  is  further  ordered  that  the  waiver 
requests  filed  by  American 
Mobilephone,  Inc.,  Arch 
Communications  Group,  Inc.,  Comtech, 
Inc.,  First  National  Paging  Company, 
Inc.,  Message  Center  Beepers,  Inc., 
Metrocall,  Inc.  and  PacTel  Paging  (now 
"Airtouch  Paging")  are  granted  to  the 
extent  described  above. 

It  is  further  ordered  that,  pursuant  to 
the  authority  of  Section  (1.3.31  of  the 
Communications  Act  of  1934,  as 
amended,  we  delegate  to  the  Wireless 
Telecommunications  Bureau  the 
authority  to  address  any  request  for 
waiver  of  our  exclusivity  rules,  which 
shall  be  evaluated  based  on  criteria  set 
forth  above. 

It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  90 

Common  i:arriers. 
Federal  Communications  (kimmission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Amendments 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S  C  154,  303.  and 
332.  unless  otherwise  noted. 

2.  Section  90.494  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  90.494    One-way  paging  operations  in  the 
929-930  MHz  band. 

***** 

(g)  Stations  operating  as  part  of 
regional  or  local  systems  under 
§90.495(a)(l)  or  (a)(2)  may  also  operate 
sites  within  their  existing  service  area  at 
a  maximum  effective  radiated  power  uf 
3500  watts,  provided  that  such  an 


increa.se  in  power  does  not  expand  the 
lie  ensee's  service-area  contour,  and  the 
requirements  of  §  90.495(h)(2)  arw  met  as 
to  any  co-channel  system  that  has 
preexisting  exclusivity  rights. 

IFKlJfK  .  9«>-1723  Filed  3-4-96.  B:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  380 

[Docket  No.  950707173-6036-02;  1.0. 
012296E] 

RIN  0648-AF51 

Antarctic  Marine  Living  Resources 
Convention  Act  of  1984;  Conservation 
and  Management  Measures 

AGENCY:  National  Mannn  Fisherit-s 
Ser\  ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  amends  the  n'gulations 
governing  harvesting  and  reporting  of 
Antarctic  living  marine  resource  catches 
by  vessels  of,  and  persons  suhjert  to  the 
jurisdiction  of,  the  United  States  The 
regulations  iinpieinent  (  onservalion  anci 
management  measures  implemented  by 
the  Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(CCAMLR  or  Commission)  and  accepted 
in  whole  by  the  Government  of  the 
United  States  to  regulate  catches  in 
Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Re.sourc'3s 
(Convention)  statistical  reporting  areas 
48  and  58.  These  measures  restrict  the 
u.se  of  gear,  restrict  the  directed  taking 
;<nd  bycatch  of  certain  species  of  fish, 
prohibit  the  takin^'  of  other  species,  and 
requin'  real-time  and  other  rt'portinii^  ol 
the  harvest  c^f  certain  spet;ies. 
EFFECTIVE  DATE:  Februarv  29.  1996. 
ADDRESSES:  A  copy  of  the  fr.Tinpwork 
environmental  assessment  rmy  be 
obtained  from  the  Assistant 
Administrator  for  Fisherie.^..  NO.A.A. 
National  Marine  Fisheri'^s  .Servicp.  ISIS 
Kast-We.st  Highway,  Silver  Spring.  MD 
20910. 

Comments  regarding  burden  estimates 
or  colieclioii  of  information  aspects  of 
this  rule  should  Ik;  sent  to  Rubin  Tultle, 
(Sw  ADDRESSES),  and  1o  the  Ollii  e  of 
Information  atui  Rej^ulutory  Aff.niis, 
Office  of  Management  and  Hud^et 
(0MB).  W,oshin);ton.  DC.  20.^03. 
Attention:  .\OAA  Desk  Offi.  vr. 
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FOR  FURTHEB  INTORMATtON  CONTACT: 
Robin  Tuttle,  NMFS  International 
Organizations  and  Agreements  Division, 
301-713-2282. 

SUPPLEMBfTARY  INFORMATION: 

Background 

At  its  annual  meeting  in  Hobart, 
Tasmania,  in  1986,  CCAMLR,  of  which 
the  United  States  is  a  member,  adopted 
a  conservation  measure  requiring  the 
Commission  at  subsequent  meetings  to 
adopt  limitations  on  catch,  or  to 
implement  equivalent  measures,  which 
would  be  binding  for  species  upon 
which  fisheries  are  permitted  in 
Convention  subarea  48.3  (South 
Georgia),  depicted  at  (Figure  1  to  part 
380).  The  Commission  has,  also. 
adopted  measures  that  apply  to  other 
Convention  subareas. 

The  measures  adopted  at  the  1995 
meeting  of  the  Commission  address  the 
1995-96  and  1996-97  fishing  seasons. 
The  measures  are  based  upon  the  advice 
of  the  Scientific  Committee  and  take 
into  account  research  conducted  by 
Commission  members  and  the  reports 
and  recommendations  of  the  Scientific 
Committee's  working  groups.  The  1995- 
96  fishing  season  is  defined  as  the 
period  from  November  4, 1995,  to  the 
end  of  the  Commission  meeting  in  1996 
(November  1,  1996).  The  1996-97 
fishing  season  is  defined  as  the  period 
from  &e  end  of  the  Commission 
meeting  in  1996  (November  1, 1996)  to 
the  end  of  the  Commission  meeting  in 
1997  (likely  October  31. 1997).  The 
1997-98  fishing  season  is  not  defined, 
but  will  likely  run  for  the  period  from 
October  31, 1997  to  the  end  of  the 
Commission  meeting  in  1998.  There  are 
shorter  fishing  periods  defined  for 
specific  fisheries. 

Conunents  and  Responses 

The  measures  were  announced  and 
pubUc  comments  invited  (until  January 
9, 1996)  by  a  Federal  Register  notice  on 
December  12, 1995  (60  FR  63752). 
Comments  supporting  the  measures 
were  received  from  the  Pacific  Seabird 
Group  (PSG)  and  H.T.  Harvey  4 
Associates  (Harvey). 

PSG  suggested  that  longline  gear  be 
modified  to  release  hooks  and  longlines 
underwater.  Department  of  State  (DOS) 
noted  that  the  United  States  tabled  a 
paper  at  the  1995  CCAMLR  meeting  on 
the  potential  for  longline  systems  which 
release  baited  line  underwater.  The 
paper  was  strongly  supported  and 
CG\MLR  requested  that  Members  using 
such  systems  report  to  the  Scientific 
Committee  on  their  effectiveness  in 
eliminating  seabird  bycatch. 

PSG  recommended  that  CCAMLR 
study  whether  the  number  of  seabirds 


attracted  to  longline  sets  would  decrease 
if  the  dumping  of  offal  were  reduced. 
DOS  noted  that  CCAMLR  has  prohibited 
the  discharge  of  offal  during  setting  or 
hauling  on  the  side  of  the  vessel  on 
which  longlines  are  set  or  hauled. 

PSG  also  suggested  that  CCAMLR 
study  measures  to  decrease  the  effects  of 
longlines  on  nocturnal  foragers,  like 
petrels,  that  become  entangled  and  die 
when  nets  are  set  at  night.  DOS  reported 
that  CCAMLR  has  recognized  the  urgent 
need  for  research  into  ways  of  reducing 
the  bycatch  of  white-chinned  petrels, 
especially  at  night,  and  has  called  for 
further  work  on  relationships  between 
hook  size  and  the  bycatch  of  petrels. 

PSG  urged  that  longline  fishery 
measures  be  enforced,  and  their  effects 
monitored  and  made  public.  DOS  noted 
that  in  the  Dissostichus  eleginoides 
(Patagonian  toothfish)  fishery  in  subarea 
48.3,  the  primary  fishery  in  which 
seabird  mortality  has  been  a  problem, 
all  vessels  are  required  by  CCAMLR  to 
have  at  least  one  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  aboard 
throughout  all  fishing  activities  within 
the  fishing  period. 

With  respect  to  the  krill  fishery,  PSG 
recommended  that  CCAMLR  scientists 
continue  to  monitor  the  fishery  to 
determine  whether  the  current 
precautionary  limit  is  appropriate.  DOS 
noted  that  the  United  States  has 
concerns  about  the  proposed  use  of  a 
new  krill  productivity  model  and  will 
ensure  that  the  lower  existing  krill  catch 
rate  is  maintained  until  the  integrity  of 
the  newer  model  can  be  assured. 

Both  PSG  and  Harvey  recommended  a 
study  of  the  importance  of  Elecirona 
carlsbergi  (lantemfish)  to  the  Scotia  Sea 
ecosystem  and  foodwebs.  DOS  indicated 
that  it  will  forward  the  suggestion  to  the 
interagency  group  involved  in 
preparations  for  the  1996  meeting  of 
CCAMLR. 

A.  Changes  in  Taxonomy 

The  Commission  recognized  changes 
in  taxonomy  for  Notothenia 
squamifwns  (grey  mckcod),  now  called 
Ltpidorhirus  squamifwns,  and 
Notothenia  gibberifrons  (humped 
rockcod),  now  called  Gobionotothen 
gibberifrons. 

B.  Data  Reporting  Requirements 

The  Commission  has,  at  past  annual 
meetings,  adopted  detailed,  fine-scale, 
reporting  requirements.  These  measures 
continue  in  force  until  amended  or 
revoked.  The  Commission  reduced  the 
overall  reporting  burden  for  the  1995-96 
fishing  season. 


The  Commission  reopened  the  fishery 
for  Champsocephalus  gunnari 
(mackerel  icefish)  in  statistical  area  48.3 
and  required  the  use  of:  (1)  CCAMLR 
Form  Cl  to  report  haul-by-haul  data 
finescale  catch  and  effort  for  trawl 
fisheries,  and  (2)  CCAMLR  Form  B2  to 
report  length  composition 
measurements.  The  forms  must  be 
submitted  at  the  end  of  each  month  of 
fishing.  This  reporting  is  a  lesser  level 
of  reporting  than  in  1993-94,  when  the 
fishery  was  last  open  and  during  which 
fishers  were  also  required  to  report 
catch  and  effort  on  a  5-day  basis. 

The  Commission  modified  the  data 
requirements  for  the  exploratory  crab 
fishery  in  statistical  subarea  48.3  by 
requiring  a  count  of  and  estimated 
weight  total  for  D.  eleginoides  and 
Notothenia  rossii  (marbled  rockcod)  and 
estimated  total  weight  of  other  species 
taken  as  bycatch.  The  regulations 
impose  this  additional  requirement,  but 
remove  past  requirements  for  a 
Commercial  Vessel  Daily  Activity 
Logbook;  a  Commercial  Vessel  Fishing 
Effort  Logbook;  and  a  Commercial 
Vessel  CCAMLR  Subsample  Logbook. 
The  data  reporting  required  by  the 
experimental  harvest  regime  (adopted 
by  the  Conimission  in  1993  and 
included  in  previous  regulations)  serves 
the  purpose  of  those  logbook 
requirements. 

The  Commission  identified  the 
bycatch  species  (any  cephalopod, 
crustacean  or  fish  species  other  than  IS. 
carlsbergi)  to  which  the  continuing 
requirement  for  monthly  biological  data 
reporting  for  E.  carlsbergi  in  statistical 
subarea  48.3  appUes.  The  regulations 
note  these  species. 

The  Commission  required  the  use  of 
the  existing  systems  of  every  10-day 
catch  and  effort  reporting  and  monthly 
effort  and  biological  data  reporting  to 
report  data  from  the  new  fisheries  for  D. 
eleginoides  and  Dissostichus  mawsoni 
(Antarctic  toothfish)  in  statistical 
division  58.4.3  and  deep-water  species 
in  statistical  division  58.5.2.  However, 
since  these  bottom-trawling  only 
fisheries  are  limited  to  Australian 
vessels,  the  data  reporting  requirements 
are  not  included  in  the  regulations. 

The  Commission  made  reporting  for 
C.  gunnari  and  D.  eleginoides  in 
statistical  subarea  58.5.2  less 
burdensome,  by  reducing  the  frequency 
of  required  catch  and  effort  reporting 
from  every  5  days  to  every  10  days. 

C.  Longline  Fishing 

The  Commission  further  defined  the 
actions  which  fishers  must  take  while 
longline  fishing  or  conducting  longHne 
fishing  research  in  the  Convention  Area 
in  order  to  minimize  the  incidental 


mortality  of  seabirds.  The  regulations 
are  amended  to  permit  longline  fishing 
consistent  with  Commission 
restrictions. 

D.  Finfishing  in  Subareas  48.1  (South 
Shetlands  Islands) 

The  Commission  continued 
prohibitions  on  the  taking  of  all  species 
of  finfish,  other  than  for  scientific 
research  purposes,  in  subareas  48.1  and 
48.2  from  November  6,  1993.  until  at 
least  .such  time  that  a  survey  of  stock 
biomass  is  carried  out,  and  a  decision 
that  the  fishery  is  to  be  reopened  is 
made  by  the  Conimission  based  on  the 
advice  of  the  Scientific  Committee. 

E.  Finfishing  in  Subarea  48.3  (South 
Georgia) 

The  Commission  took  action  on 
finfishing  in  subarea  48.3  for  the  1995- 
96,  1996-97,  and  1997-98  fishing 
seasons,  as  follows: 

The  prohibition  on  directed  fishing 
for  G.  gibberifrons,  Chaenocephalus 
aceratns  (blackfin  icefish), 
Fseudochaenichthys  georginnus  (South 
Georgia  icefish),  L.  squamifrons.  and 
Patagonotothen  brevicauda  gunthcri 
(Patagonian  rockcod)  for  the  1994-95 
and  1995-96  fishing  seasons  is 
continued. 

In  any  directed  fishery  in  the  subarea, 
in  any  fishing  season,  the  bycatch  limit 
for  G.  gibberifrons  is  1,470  metric  tons 
(mt);  the  bycatch  limit  for  C.  acerntus  is 
2,200  mt;  and  the  bycatch  limit  for  P. 
georgianus,  N.  rossii,  and  L. 
squamifrons  is  300  mt  each,  the  1992- 
93  levels.  This  measure  was  previously 
given  seasonal  application. 

The  total  allowable  catch  (TAG)  for  E. 
carlsbergi  is  reduced.  The  TAG  for  the 
1995-96  fishing  season  is  109,000  mt.  In 
addition,  the  TAG  for  E.  carlsbergi  is 
14,500  mt  in  the  Shag  Rocks  region.  The 
directed  fishery  for  E.  carlsbergi  will 
close  if  a  bycatch  limit  set  for  G. 
gibberifrons,  C.  aceratus,  P.  georgianus, 
N.  rossii,  or  L.  squamifrons  is  reached 
for  any  of  these  species  or  if  the  TAG  for 
E.  carlsbergi  reaches  109,000  mt, 
whichever  comes  first. 

The  directed  fishery  for  E.  carlsbergi 
in  the  Shag  Rocks  region  will  close  if  a 
bycatch  limit  for  any  of  the  bycatch 
species  is  reached,  or  if  the  TAG  of 
14,500  mt  is  reached,  whichever  comes 
first.  If,  in  the  course  of  the  directed 
fishery  for  E.  carlsbergi,  the  bycatch  of 
any  one  haul  of  the  bycatch  species 
exceeds  5  percent,  the  fishing  vessel 
must  move  to  another  fishing  location 
within  the  subarea.  This  location  was 
not  defined  for  the  1994-95  season.  For 
the  1995-96  season,  it  is  defined  as  a 
fishing  location  not  closer  than  5 
nautical  miles  (9.26  km)  distant.  The 


fishing  vessel  must  not  fish  for  at  least 
5  days  within  5  nautical  miles  (9.26  km) 
of  the  location  in  which  the  catch  of 
species,  other  than  the  target  species, 
exceeded  5  percent.  The  relocation 
distance  and  the  use  of  a  5-day  waiting 
period  were  adopted  pending  the 
adoption  of  a  more  appropriate  distance 
and  period. 

The  TAG  of  D.  eleginoides  was 
increased  to  4,000  mt  for  a  fishing 
season  defined  from  Mirch  1,  1996.  to 
August  31,  1996,  or  until  the  TAC  is 
reached,  whichever  comes  first.  Each 
vessel  participating  in  the  fishery  must 
carry  at  least  one  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  aboard 
throughout  all  fishing  activities  within 
the  fishing  period.  Directed  fishinv;  must 
be  by  longlines  only.  Submission  of 
catch  and  effort  data  continue  to  be 
required  on  an  every-5-day  reporting 
basis.  The  monthly  reporting  of 
representative  samples  of  length 
composition  measurements  using  forms 
provided  by  the  Scientific  Committee 
continues  to  be  required  during  the 
1995-96  fishing  season.  Failure  by  any 
Contracting  Party,  including  the  United 
States,  to  submit  length  composition 
data  for  three  consecutive  reporting 
periods  will  resuh  in  the  closure  of  the 
fishery  to  the  vessels  of  the  Contracting 
Party. 

The  fishery  for  C.  gunnari  was 
reopened  with  a  TAG  of  1,000  mt.  The 
directed  fishery  for  C  gunnari  will  (.lose 
when  the  bycatch  limit  for  any 
designated  bycatch  species  is  reached. 
If,  in  the  course  of  the  directed  fishery, 
the  bycatch  of  any  one  haul  of  a 
designated  bycatch  species  exceeds  5 
percent,  the  fishing  vessel  must  move  to 
another  location  not  closer  than  5 
nautical  miles  (9.26  km)  distant.  For  at 
least  5  days,  the  fishing  vessel  must  fish 
within  5  nautical  miles  (9.26  km)  of  the 
location  in  which  the  bycatch  exceeded 
5  percent.  Vessels  must  undertake  a 
scientific  survey  carried  out  in 
accordance  with  a  survey  design 
specified  in  the  CCAMLR  Draft  Manual 
for  Bottom  Trawl  Surveys  in  the 
Convention  Area.  Each  vessel  must  have 
a  scientific  observer,  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
aboard  throughout  all  fishing  activities 
within  the  fishing  season. 

F.  Finfishing  in  Subarea  48.4  (South 
Sandwich  Islands) 

The  TAG  for  D.  eleginoides  in  subarea 
48.4  is  28  mt  for  the  199.5-96  fishing 
season  beginning  March  1. 1996.  and 
ending  on  the  earliest  of  August  31, 
1996;  reaching  the  TAG  for  D. 


eleginoides  in  <;ubarea  48.3;  or  reaching 
the  TAC  for  D.  eleginoides  in  subare;. 
48.4.  Each  vessel  participating  in  the 
fishery  must  carry  at  least  one  M.ientific 
observer,  appointed  in  .iccordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  aboard 
throughout  all  fishing  activities  within 
the  fishing  period. 

Every  5-aay  catch  and  eflorl  dat.i  and 
monthly  reporting  of  representative 
samples  of  length  composition 
niea«iiirt:ments  using  forms  provided  by 
the  S«;ientific  Committee  continue  to  be 
required. 

G.  Finfishing  in  Division  58.4.3 

Finfishinj?  for  Dissostichus  ,spe<;ies  in 
statistical  division  58.4  3  lor  the  IflQS- 
96  fishing  season  is  closed  to  all  but 
Australian  vessels. 

H.  Finfishing  in  Division  58.4.4  (Ob  and 
Lena  Banks) 

Measures  adopted  in  1992  setting* 
TACs  for  the  1993-94  fishing  season 
wer^ continued  at  the  1994  meeting  for 
the  1994-9.T  and  1995-9fj  fishing 
seasons.  The  TAC  for  L.  squnnufrnns  for 
the  2-ye3r  period  is  1,1. "iO  mt  with  "15 
mt  allocated  to  Lena  Bank  and  4.'}5  ml 
allocated  to  Ob  Bank.  Each  vessel 
participating  in  the  fishery  in  1994-95 
and  1995-96  must  carry  at  iea.st  one 
scientific  obser\er.  appointed  in 
accordance  with  the  CCAMLR  Sf:heme 
of  International  Scientific  Observation, 
aboard  throughout  all  fishing  activities 
within  the  fishing  period. 

I.  Finfishing  in  Division  58.5.32 
(McDonald  and  Heard  Islands) 

In  1994.  the  Commission  adopted  a 
measure  of  continuing  application 
.setting  precautionary  catch  limits  in 
division  58.5.2  of  311  mt  for  C.  guimari 
and  297  mt  (by  trawling  only)  for  D. 
eleginoides.  The  monthly  effort  and 
biological  data  reportmg  requirement 
established  previously  for  other 
fisheries  continues  to  apply,  but  the  5- 
day  reporting  of  catch  and  effort  has 
been  reduced  to  10-day  reporting. 

Fishing  seasons  commence  in  each 
year  at  the  close  of  the  annual  meeting 
of  the  Commission  and  continue  until 
the  earlier  of  June  30  or  reaching  the 
precautionary  catch  limits. 

If  in  the  course  of  a  directed  fishery 
for  D.  eleginoides  or  C.  gunnari.  the 
bycatch  in  any  haul  of  the  species  L 
squamifrons,  N.  rossii,  Channichthys 
rhineratus  (unicorn  icefish)  of  Bathyraia 
spp.  (Antarctic  rays)  exceeds  5  perf:enl. 
the  fishing  vessel  must  move  to  another 
fishing  location  not  closer  than  5 
nautical  miles  (9.26  km)  distant.  For  a 
period  of  at  least  5  days,  the  fishing 
vessel  must  not  fish  within  5  nautical 
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miles  (9.26  km)  of  the  location  in  which 
the  bycatch  exceeded  5  percent.  The 
relocation  distance  and  the  use  of  a  5- 
day  waiting  period  were  adopted 
pending  the  adoption  of  a  more 
appropriate  distance  and  period. 

In  statistical  division  58.5.2,  fishing 
for  deep-water  species  other  than  D. 
eleginoides  is  closed  to  all  but 
Australian  vessels  for  the  1995-96 
fishing  season. 

J.  Fishing  for  Euphausia  supertta 
(Antarctic  KriU) 

Measures  adopted  by  the  Commission 
at  its  1991  and  1992  meetings  capping 
the  catch  of  krill  at  1.5  milUon  mt  in 
area  48  in  any  season  continues  in  force. 
The  cap  in  subarea  58.4.2  was  raised  to 
450,000  mt  during  any  fishing  season. 

K.  Fishing  for  Antarctic  Crab 

The  Commission  continued  measures 
adopted  in  1992  limiting  the  exploratory 
crab  fishery  in  subarea  48.3  and 
specifying  data  requirements  through 
the  1995-96  fishing  season.  The  crab 
fishery  continues  to  be  limited  to  a  TAC 
of  1.600  mt  and  to  one  vessel  per 
Commission  Member. 

An  experimental  harvest  regime 
(EHR)  adopted  in  1993  was  extended 
through  the  1997-98  fishing  season. 
Vessels  conducting  Phase  2  of  the  EHR 
are  no  longer  required  to  fish  within 
squares  as  defined  by  specific  longitude 
and  latitude.  Fishing  during  Phase  2 
requires  that  vessels  fish  in  3  squares 
measuring  approximately  26  square 
nauUcal  miles  (48.15  square  km)  in  an 
area  and  with  overall  dimensions  of  6° 
lat  by  7.5°  long.  Vessel  captains 
determine  the  location  of  the  3  squares 
to  be  fished,  but  the  squares  selected 
must  be  contiguous  and  the  distance 
between  the  boundaries  of  any  2  squares 
must  be  at  least  4  nautical  miles  (7.41 
lun).  This  will  allow  vessels  to  fish  in 
preferred  depth  ranges. 

The  soak  time  for  each  string  of  crab 
pots  is  defined  as  the  time  between  the 
start  of  setting  and  the  start  of  hauling. 

Qassilication 

NMFS  has  determined  that  this  rule  is 
necessary  to  implement  the  Antarctic 
Marine  Living  Resources  Convention 
Act  of  1984  (the  Act)  and  to  give  effect 
to  the  management  measures  adopted  by 
CCAMLR  and  agreed  to  by  the  United 
States. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

It  is  exempt  from  section  553  of  the 
Administrative  Procedure  Act,  because 
it  involves  a  foreign  affairs  function  of 
the  United  States. 


Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  OMB  under  OMB  Control 
Number  648-0194,  which  expires 
August  31, 1997.  The  annual  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  44  Vz  hours  in 
harvesting  and  import  permit-related 
activities;  IV2  hours  in  CCAMLR 
Ecosystem  Monitoring  Program  permit- 
related  activities;  V2  hour  for  finfish 
reporting  in  the  crab  fishery;  6V2  hours 
for  crab  data  reporting;  1  hour  of  radio 
contact;  and  V2  hour  for  reporting 
biological  data  in  the  finfish  and  crab 
fisheries.  The  response  estimates  shown 
include  the  time  for  reviewing 
instructions,  .searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biu'den,  to 
Robin  Tuttle,  NMFS.  and  to  the  Office 
of  Information  and  Regulatory  Affairs 
(sec  ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  380 

Administrative  practice  and 
procedure.  Antarctica,  Fish,  Imports, 
Marine  resources.  Reporting  and 
recordkeeping  requirements,  Treaties, 
Wildlife. 

Dated:  February  23,  1996. 
Gary  Matlock, 

Program  Management  Officer,  National      ' 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  380  is  amended 
as  follows: 

PART  380— ANTARCTIC  MARINE 
LIVING  RESOURCES  CONVENTION 
ACT  OF  1984 

1.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  2431  et  seq. 

§380.2    [Amended] 

2.  In  §  380.2,  the  definition  of  "fishing 
.season"  is  removed,  and  in  the 
definition  for  "Antarctic  finfishes",  in 
the  table,  the  entries  in  the  left  column 
Notothenia  gibberifrons  and  Notothenia 
squamifrons  are- removed  and  the 


entries  Gobionotothen  gibberifrons  and 
Lepidorhirus  squamifrons  are  added  in 
their  place,  respectively. 

3.  hi  §  380.23,  paragraphs  (b)(1).  (c) 
through  (j),  paragraphs  (k)  introductory 
text.  (k)(5)(v)(A),  (k)(5)(ix),  and 
(k)(5)(xiii)  are  revised  and  paragraphs 
(k)(5)(ii)(G)  and  (1)  through  (n)  are  added 
to  read  as  follows: 

§380.23    Catch  restrictions. 

***** 

(b)*  *  * 

(1)  The  total  catch  of  E.  superba  shall 
not  exceed  450,000  mt  in  any  fishing 
season. 

***** 

(c)  The  following  catch  restrictions 
apply  to  D.  eleginoides  in  statistical 
subarea  48.4  (Figure  1  to  part  380): 

(1)  The  total  catch  of  £>.  eleginoides 
shall  not  exceed  28  mt. 

(2)  For  the  pur^ses  of  applying  this 
catch  restriction,  U^fishing  season 
begins  on  March  1, 1996,  and  ends  on 
August  31, 1996. 

(3)  Each  vessel  participating  in  the 
fishery  must  carry  at  least  one  scientific 
observer,  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  aboard 
throughout  all  fishing  activities  within 
the  fishing  period. 

(d)  The  following  directed  fishing  is 
prohibited  in  statistical  subarea  48.3 
(Figure  1  to  part  380): 

(1)  Directed  fishing  on  N.  rossii. 

(2)  Directed  fishing  on  G.  gibberifrons, 
C.  acemtus,  P.  georgianus,  L. 
squamifrons,  and  P.b.  guntheri  from 
November  5, 1994,  through  November  1, 
1996. 

(e)  The  following  bycatch  limitations 
apply  in  statistical  subarea  48.3  during 
any  fishing  season: 

(1)  The  bycatch  of  G.  gibberifrons 
shall  not  exceed  1,470  mt. 

(2)  The  bycatch  of  C.  aceratus  shall 
not  exceed  2,200  mt. 

(3)  The  bycatch  of  P.  georgianus,  N. 
mssii,  and  L.  squamifmns  shall  not 
exceed  300  mt  each. 

(f)  The  following  catch  restrictions 
apply  to  D.  eleginoides  in  statistical 
subarea  48.3  from  March  1, 1996, 
through  August  31, 1996,  or  until  the 
total  allowable  catch  is  reached, 
whichever  comes  first: 

(1)  The  total  catch  of  D.  eleginoides 
shall  not  exceed  4.000  mt. 

(2)  Each  vessel  participating  in  the 
fishery  must  carry  at  least  one  scientific 
observer,  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  aboard 
throughout  all  fishing  activities  within 
the  fishing  period. 

(g)  The  following  catch  restrictions 
apply  to  E.  carisbergi  in  statistical 


subarea  48.3  from  November  3, 1995. 
through  November  1, 1996: 

(1)  The  total  catch  oi  E.  carisbergi 
shall  not  exceed  109,000  mt. 

(2)  The  total  catch  of  E.  carisbergi 
shall  not  exceed  14,500  mt  in  the  Shag 
Rocks  region,  defined  as  the  area 
bounded  by  52'30'  S.  lat.,  40°  W.  long.; 
52''30'  S.  lat.,  44°  W.  long.;  54*'30'  S.  lat.. 
40°  W.  long.;  and  54°30'  S.  lat.,  44°  W. 
long.. 

(3)  If  in  the  course  of  the  directed 
fishery  for  E.  carisbergi,  the  bycatch  in 
any  one  haul  exceeds  5  percent  of  any 
bycatch  species  in  paragraph  (e),  the 
fishing  vessel  must  move  to  another 
fishing  location  within  the  subarea  not 
closer  than  5  nautical  miles  (9.26  km), 
for  a  period  of  at  least  5  days. 

(h)  The  taking  of  finfish.  other  than 
for  scientific  research  purposes,  is 
prohibited  in  subareas  48.1  and  48.2 
(Figure  1  to  part  380). 

(i)  The  following  catch  restrictions 
apply  to  L.  squamifrons  ih  statistical 
division  58:4.4  (Figure  1  to  part  380) 
from  November  5. 1994,  through 
November  1, 1996: 

'  (1)  The  total  catch  of  L.  squamifrons 
for  this  period  shall  not  exceed  715  m 
on  Lena  Bank  and  435  mt  on  Ob  Bank. 

(2)  Each  vessel  participating  in  the 
fishery  shall  carry  a  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  scheme  of  International 
Scientific  Observation  aboard 
throughout  all  fishing  activities  within 
the  fishing  period. 

(j)  The  following  catch  restrictions 
apply  to  statistical  division  58.5.2 
(Figure  1  to  part  380)  for  each  fishing 
season.  (For  purposes  of  applying  this 
limit,  a  fishing  season  begins  at  the 
close  of  the  emnual  meeting  of  CCAMLR 
and  continues  until  the  earlier  of  June 
30  or  until  respective  precautionary 
catch  limits  are  reached,  whichever 
comes  first): 

(1)  The  total  catch  limit  for  C.  gupnari 
is  311  mt. 

(2)  The  total  catch  limit  for  D. 
eleginoides  is  297  mt. 

(3)  If  in  the  course  of  a  directed 
fishery  for  C.  gunnari  or  D.  eleginoides, 
the  bycatch  in  any  haul  exceeds  5 
percent  for  L.  squamifrons,  N.  rossii,  C. 
rhinoceratus  orBathyraja  spp.,  the 
fishing  vessel  shall  move  to  another 
location  not  closer  than  5  nautical  miles 
(9.26  km)  distant.  For  a  period  of  at  least 
5  days,  the  fishing  vessel  shall  not  fish 
within  5  nautical  miles  (9.26  km)  of  the 
location  in  which  the  bycatch  exceeded 
5  percent. 

(k)  The  following  catch  restrictions 
apply  to  fishing  for  any  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda,  Suborder  Reptantia,  in 


statistical  area  48  from  November  4. 
1995,  through  November  1, 1996: 

***** 

(5)*   *   • 

(ii)*  *  * 

(G)  Soak  time  is  defined  for  each 
string  of  crab  pots  as  the  time  between 
the  start  of  setting  and  the  start  of 
hauling. 
***** 

(v)*   *  • 

(A)  Every  vessel  conducting  Phase  2 
shall  fish  in  3  small  squares  measuring 
approximately  26  nautical  miles  (48.15 
km)  in  area  (the  dimension  of  these 
squares  shall  be  6.0°  lat.  by  7.5°  long. 
The  squares  shall  be  subdivisions  of  the 
blocks  delineated  in  Phase  1  of  the 
experimental  regime.  Vessel  captain 
shall  determine  the  location  of  the  3 
squares  that  will  be  fished,  but  selected 
squares  may  not  be  contiguous  and  the 
distance  between  the  boundaries  of  any 
2  squares  must  be  at  least  4  nautical 
miles  (7.41  km). 
***** 

(ix)  Data  collected  during  the 
experimental  harvest  regime  up  to  June 

30  in  any  split-year  shall  be  submitted 
to  the  CCAMLR  Data  manager  by  August 

31  of  the  following  spUt  year. 
***** 

(xiii)  The  experimental  regime  shall 
be  instituted  for  a  period  of  3  spht-years 
(1995-96  to  1997-98).  Fishing  vessels 
that  begin  experimental  fishing  in  the 
1997-98  split-year  must  complete  the 
regime  during  the  1998-99  split-year. 

(1)  The  following  catch  restrictions 
apply  to  C.  gunnari  in  statistical  subarea 
48.3  from  November  3. 1995.  through 
March  31, 1996: 

(1)  The  total  catch  of  C.  gunnari  shall 
not  exceed  1,000  mt. 

(2)  The  fishery  shall  close  if  the 
bycatch  of  any  of  the  species  listed  in 
paragraph  (e)  above  reaches  its  bycatch 
limit  or  if  the  total  catch  of  C.  gunnari 
reaches  1,000  mt,  whichever  comes  first. 

(3)  If,  in  the  course  of  the  directed 
fishery  for  C.  gunnari,  the  bycatch  in 
any  one  haul  exceeds  5  {}ercent  for  any 
of  the  species  listed  in  paragraph  (e)  of 
this  section,  the  fishing  vessel  shall 
move  to  another  location  not  closer  than 
5  nautical  miles  (9.26  km)  distant.  For 

a  period  of  at  least  5  days,  the  fishing 
vessel  shall  not  fish  within  5  nautical 
miles  (9.26  km)  of  the  location  in  which 
the  bycatch  exceeded  5  percent. 

(4)  Each  vessel  participating  in  the 
directed  fishery  for  C.  gunnari  is 
required  to  undertake  a  scientific  survey 
carried  out  in  accordance  with  the 
survey  design  specified  in  the  CCAMLR 
Draft  Manual  for  Bottom  Trawl  Surveys 
in  the  Convention  Area. 

(5)  Each  vessel  participating  in  the 
directed  fishery  for  C.  gunnari  shall 


have  a  scientific  observer,  appointed  in 
ac-ordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
aboard  throughout  alt  fishing  activities 
within  the  fishing  season. 

(m)  Vessels  of,  and  persons  subject  to 
the  jurisdiction  of,  the  United  States 
shall  not  fish  for  D.  eleginoides  and  D. 
mawsoni  in  statistical  58.4.3  from 
November  4, 1995.  through  June  30, 
1996. 

(n)  Vessels  of,  and  persons  subject  to 
the  jurisdiction  of.  the  United  States 
shall  not  fish  for  deep-water  species 
other  than  D.  eleginoides  and  C.  gunnari 
in  statistical  division  58.5.2  from 
November  4, 1995,  through  June  30. 
1996. 

4.  Lfi  §  380.24.  the  introductory  text  to 
paragraphs  (a)  through  (d)  are  revised, 
paragraph  (e)  is  removed,  paragraphs  (f) 
and  (g)  are  redesignated  as  paragraphs 
(e)  and  (f)  respectively,  the  introductory 
text  to  redesignated  paragraphs  (e),  (f), 
(f)(1),  and  redesignated  paragraphs  (f)(2) 
and  (f)(3)  are  revised,  and  paragraphs 
(e)(4).  (e)(5)  and  (f)(4)  are  added  to  read 
as  follows: 

§  380.24    napofting  rwiuiranwnls. 

(a)  Five-day  catch  and  effort  reporting 
is  established  for  catches  in  the 
Convention  Area  greater  than  5  mt  taken 
during  fishing  for  research  purposes;  for 
D.  eleginoides  in  statistical  suhareas 
48.3  and  48.4;  and  for  L  squamifrons  in 
statistical  division  58.4.4  as  follows: 
***** 

(b)  Ten-day  catch  and  effort  reporting 
is  established  for  Pishing  for  any 
member  of  the  crab  group  (Order 
Decapoda.  Suborder  Reptania)  in 
statistical  area  48;  C.  gunnari  in 
statistical  division  58.5.2;  and  D. 
eleginoides  in  statistical  division  58.5.2 
as  follows: 
***** 

(c)  Monthly  catch  and  effort  reporting 
is  established  for  E.  superi)a  in 
statistical  area  48  and  in  statistical 
subdivision  58.4.2;  and  for  E.  carisbergi 
in  statistical  subarea  48.3  as  follows: 
***** 

(d)  Monthly  effort  and  biological  data 
reporting  for  trawl  fisheries  is 
established  for£.  carisbergi  in  statistical 
subarea  48.3;  for  the  bycatch  of  any 
cephalopod,  crustacean  or  fish  specjies 
other  than  E.  carisbergi  in  the  directed 
fishery  for  E.  carisbergi  in  statistical  area 
48.3;  for  L.  squamifmns  in  .statistical 
division  58.4.4;  for  the  bycatch  of  D. 
eleginoides  in  the  directed  fishery  for  L. 
squamifrons  in  statistical  division 
58.4.4.  for  C.  gunnari  in  statistical 
division  58.5.2;  and  for  D.  eleginoides  in 
statistical  division  58.5.2  as  follows: 
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(e)  Monthly  effort  and  biological  data 
D.  eleginoides  for  fishing  in  statistical 
subareas  48.3  and  48.4  from  November 
3, 1995.  through  November  1.  1996.  is 
established  as  follows: 
*****  I 

(4)  Haul-by-haul  data  must  be 
reported  to  the  Assistant  Administrator 
For  Fisheries,  NOAA  (AA)  not  later  than 
the  end  of  following  month  on  the 
CCAMLR  fine-scale  catch  and  effort  data 
form  for  longline  fisheries  (Form  C2, 
latest  version).  These  data  shall  include 
numbers  of  seabirds  and  marine 
mammals  of  each  species  caught  and 
released  or  killed. 

(5)  Completed  forms  B2  and  C2  must 
be  conveyed  by  cable,  telex,  rapidfax,  or 
other  appropriately  timely  method  to 
the  number  or  address  specified  in  the 
vessel's  permit,  and  must  include  the 
vessel's  name,  permit  number,  month  of 
reporting,  and  the  catch  in  metric  tons 
(to  the  nearest  tenth  of  a  metric  ton).  If 
no  restricted  species  are  taken  during  a 
reporting  period,  the  operator  must 
submit  a  form  showing  no  catch  or 
bycatch. 

(f)  Reporting  for  crab  fishing  (Order 
Decapmla,  Suborder  Reptania)  in 
statistical  area  48  is  required  as  follows: 

(1)  The  following  data  must  be 
reported  to  the  CCAMLR  Data  Manager 
by  August  31, 1996  for  catches  taken 
between  November  4, 1995,  and  July  31. 
1996;  by  September  30. 1996  for  catches 
taken  between  July  31. 1996  and  August 
31. 1996;  and  by  November  17, 1996  for 
catches  taken  between  August  31, 1996 
and  November  Iv  1996: 
***** 

(2)  Data  gathered  during  the 
experimental  harvest  regime  described 
in  §  380.23  (k)  shall  be  reported  to 
CCAMLR  Data  Manager  upon  the 
completion  of  each  phase  of  the 
experimental  harvest. 

(3)  Every  10-day  reporting  of  catch 
and  effort  data,  as  described  in 
paragraph  (b),  is  required  during  normal 
fishing  between  Phase  1  and  Phase  2, 
and  between  Phase  2  and  Phase  3  of  the 
experimental  harvest  regime.  Reports 
shall  be  submitted  to  the  CCAMLR  Data 
Manager. 

(4)  Copies  of  all  data  provided 
directly  to  the  CCAMLR  Data  Manager 
shall  be  concurrently  provided  to  the 
AA  to  the  number  or  address  specified 
in  the  vessel's  permit,  and  must  include 
the  vessel's  name,  permit  number, 
month  of  reporting,  and  catch  in  metric 
tons  (to  the  nearest  tenth  of  a  metric 
ton). 

5.  In  §  380.26,  paragraphs  (b)  through 
(i)  are  revised  to  read  as  follows: 


§380.26    Closures. 
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(b)  The  Fishery  for  D.  eleginoides  in 
statistical  subarea  48.3  shall  close  on 
August  31. 1996,  or  when  the  total  catch 
reaches  4,000  mt,  whichever  comes  first. 

(c)  The  fishery  for  D.  eleginoides  in 
statistical  subarea  48.4  shall  close  on 
August  31,  1996.  reaching  the  total 
allowable  catch  for  D.  eleginoides  in 
statistical  subarea  48.3,  or  when  the 
total  catch  reaches  28  mt.  whichever 
comes  first. 

(d)  The  fishery  for  C.  gunnari  in 
statistical  subarea  48.3  shall  close  on 
November  1, 1996.  or  when  the  total 
catch  reaches  1.000  mt.  whichever 
comes  first. 

(e)  The  directed  fishery  for  E. 
carlsbergi  in  statistical  subarea  48.3 
shall  close  November  1, 1996,  or  when 
the  bycatch  of  any  of  the  species  G. 
gibberifrons,  C.  aceratus,  N.  rossii,  L. 
squamifmns,  P.  georgianus,  or  P.B. 
guntheh  reaches  its  bycatch  limit,  or 
when  the  total  catch  of  E.  carlsbergi 
reaches  109.000  mt,  whichever  comes 
first. 

(f)  The  directed  fishery  for  E. 
carlsbergi  in  the  Shag  Rocks  region  of 
statistical  subarea  48.3  shall  close 
November  1,  1996,  or  when  the  bycatch 
of  any  of  the  species  named  in 
paragraph  (e)  of  this  section  reaches  its 
bycatch  limit,  or  when  the  total  catch  of 
E.  carlsbergi  reaches  14,500  mt, 
whichever  comes  first. 

(g)  The  fishery  for  L.  squamifrons  on 
Lena  Bank  in  statistical  division  58.4.4 
shall  close  November  1,  1996,  or  when 
the  total  catch  reaches  715  mt, 
whichever  comes  first. 

(h)  The  fishery  for  L.  squamifrons  on 
Ob  Bank  in  statistical  division  58.4.4 
shall  close  November  1, 1996,  or  when 
the  total  catch  reaches  435  mt 
whichever  comes  first. 

(i)  The  fishery  for  C.  gunnari  and  D. 
eleginoides  in  statistical  division  58.5.2 
shall  close  the  earlier  of  June  30  or  until 
precautionary  catch  limits  of  311  mt  and 
297  mt,  respectively,  are  reached, 
whichever  comes  first. 

6.  Section  380.27  is  revised  to  read  as 
follows: 

§  380.27    Gear  restrictions. 

(a)  Longline  fishing  or  longline  fishing 
research  in  the  Convention  area  (except 
for  waters  adjacent  to  the  Kerguelen  and 
Crozet  Islands  and  the  Prince  Edward 
islands)  shall  be  conducted  as  follows: 

(1)  Fishing  operations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  possible  after  they 
are  put  in  the  water.  Only  thawed  bait 
shall  be  used. 

(2)  For  vessels  using  the  Spanish 
method  of  longline  fishing,  weights 
should  be  released  before  line  tension 
occurs;  whenever  possible  weights  of  at 


least  6  kg  mass  should  be  used,  spaced 
at  20  m  intervals. 

(3)  Longlines  shall  be  set  only  at  night 
(between  the  times  of  nautical  twilight). 
During  longline  fishing  at  night,  only 
the  minimum  ship's  lights  necessary  for 
safety  shall  be  used.  Wherever  possible, 
setting  of  lines  should  be  completed  at 
least  3  hours  before  dawn  (to  reduce 
loss  of  bait  to/catches  of  white-chinned 
petrels). 

(4)  The  dumping  of  offal  shall  be 
avoided  as  far  as  possible  while 
longlines  are  being  set  or  hauled;  if 
discharge  of  offal  is  unavoidable,  the 
discharge  must  take  place  on  the 
opposite  side  of  the  vessel  to  that  where 
longlines  are  set  or  hauled. 

(5)  Every  effort  should  be  made  to 
ensure  that  birds  captured  alive  during 
longlining  are  released  alive  and  that 
wherever  possible  hooks  are  removed 
without  jeopardizing  the  life  of  the  bird 
concerned. 

(6)  A  streamer  line  designed  to 
discourage  birds  from  settling  on  baits 
during  deployment  of  longlines  shall  be 
towed.  Specification  of  the  streamer  line 
is  given  in  Figure  2  to  part  380.  Details 
of  the  construction  relating  to  the 
number  and  placement  of  swivels  may 
be  varied  so  long  as  the  effective  sea 
surface  covered  by  the  streamers  is  no 
less  than  that  covered  by  the  currently 
specified  design.  Details  of  the  device 
dragged  in  the  water  in  order  to  create 
tension  in  the  line  may  also  be  varied. 

(7)  The  streamer  line  is  to  be 
suspended  at  the  stem  from  a  point 
approximately  4.5  m  above  the  water 
and  such  that  the  line  is  directly  above 
the  point  where  the  baits  hit  the  water. 

(8)  The  streamer  line  is  to  be 
approximately  3  mm  diameter,  have  a 
minimum  length  of  150  m  and  have  a 
device  at  the  end  to  create  tension  so 
that  the  main  line  streams  directly 
behind  the  ship  even  in  cross  winds. 

(9)  At  5  rn  intervals  commencing  from 
the  point  of  attachment  to  the  ship  five 
branch  streamers  each  comprising  two 
strands  of  approximately  3  mm  cord 
should  be  attached.  The  length  of  the 
streamer  shoyld  range  between 
approximately  3.5  m  nearest  the  ship  to 
approximately  1.25  m  for  the  fifth 
streamer.  When  the  streamer  line  is 
deployed  the  branch  streamers  should 
reach  the  sea  surface,and  periodically 
dip  into  it  as  the  ship  heaves.  Swivels 
should  be  placed  in  the  streamer  line  at 
the  towing  point,  before  and  after  the 
point  of  attachment  of  each  branch 
streamer  and  immediately  before  any 
weight  placed  at  the  end  of  the  streamer 
line.  Each  branch  streamer  should  also 
have  a  swivel  at  its  attachment  to  the 
streamer  line. 


(10)  Variations  in  the  design  of  the 
streamer  lines  may  be  tested  on  vessels 
carrying  two  observers,  at  least  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  observation,  providing  that  all 
other  elements  of  this  paragraph  are 
complied  with.  The  streamer  lines 
under  test  should  be  constructed  and 
operated  taking  full  account  of 
principles  developed  by  the  CCAMLR 
Working  Group  on  Incidental  Mortality 
Ari^ng  from  LongUne  fishing  (WG- 
IMALF)  and  available  from  the  AERG. 
Testing  should  be  carried  out  - 
independently  of  actual  commercial 
fishing  and  in  a  manner  consistent  with 
§  380.30  on  exploratory  fisheries. 

(b)  The  use  of  net  monitor  cables  on 
harvesting  vessels  in  the  Convention 
Area  (Figure  1  to  part  380)  is  prohibited. 

(c)  The  use  of  bottom  trawls  in  the 
directed  fishery  for  C.  gunnari  in 
statistical  subarea  48.3  irom  November 
3, 1995,  through  November  1, 1996,  is 
prohibited. 

(d)  The  use  of  any  gear,  except  trawls, 
in  the  fisheries  for  C.  gunnari  and  D. 
eleginoides  in  statistical  subdivision 
58.2.2  is  prohibited. 

(e)  The  use  of  any  gear,  except 
longlines,  in  the  directed  fishery  for  D. 
eleginoides  in  statistical  subarea  48.3 
frxim  November  3, 1995,  through 
November  1, 1996,  is  prohibited. 

(f)  The  use  of  any  gear,  except 
longlines,  in  the  directed  fishery  for  D. 


eleginoides  in  statistical  subarea  48.4 
from  November  3,  1995,  through 
November  1, 1996,  is  prohibited. 

(g)  The  use  of  any  gear,  except  crab 
pots  (traps),  in  the  crab  fishery  in 
statistical  area  48  from  November  3, 
1995,  through  November  1, 1996.  is 
prohibited. 

Figure  2  [Redesignated  as  Appendix  A 
to  Part  380;  Amended] 

7.  Figure  2  to  part  380  is  redesignated 
as  Appendix  A  to  part  380  and  Table  2 
to  newly  redesignated  Appendix  A  is 
removed. 

Figure  3  [Redesignated  as  Appendix  B 
to  Part  380] 

8.  Figure  3  to  part  380  is  redesignated 
as  Appendix  B  to  part  380  and  revised 
to  read  as  follows: 

Appendix  B  to  Part  380 — Data  Requirements 
Cor  the  Crab  Fishery  in  Statistical  Subarea 
48.3 

/.  Catch  and  Effort  Data 

(1)  Cruise  Descriptions:  Cruise  code,  vessel 
code,  pennit  number,  year. 

(2)  Pot  Descriptions:  Pot  shape, 
dimensions,  mesh  size,  funnel  attitude, 
number  of  chambers,  presence  of  an  escape 
port. 

(3)  Effort  Descriptions:  Date,  time,  latitude, 
and  longitude  of  the  start  set,  compass 
bearing  of  the  set,  total  number  of  pots  set, 
spacing  of  pots  on  the  line,  number  of  pots 
lost  depth,  soak  time,  bait  type. 

(4)  Catch  Descriptions:  Retained  catch  in 
numl)ers,  bycatch  of  all  S{)ecies,  incremental 
record  number  for  linking  with  sample 
information. 


//.  Data  Requirements  for  Bycatch  Species  in 
the  Exploratory  Crab  Fishery  in  Statistical 
Subarea  48.3 


Species 

Data  reqiKremeots 

Dissostictius 

Numt)ers  ar>d  estimated 

eieginoides. 

total  weight. 

Notothenia  rossii 

Numtiers  and  estvnated 

total  weight. 

Other  species 

Estimated  total  weight. 

///.  Biological  Data 

For  these  data,  crabs  are  to'lje  sampled 
from  the  line  hauled  just  prior  to  noon,  by 
collecting  the  entire  contents  of  a  number  of 
pais  spaced  at  intervals  along  the  line  so  that 
between  35  and  50  specimens  are 
represented  in  the  subsampie. 

(1)  Cruise  Descriptions:  Cruise  code,  vessel 
code,  permit  number. 

(2)  Sample  Descriptions:  Date,  ptosition  at 
the  start  of  the  set,  line  number. 

(3)  Data:  Species,  sex.  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of  the 
destination  of  the  crab  (kept,  discarded, 
destroyed),  record  of  the  pot  numbers  from 
which  the  crab  come. 

9.  In  part  380,  the  words  "Figure  2" 
and  "Figiu^  3"  are  removed  wherever 
they  appear  and  the  words  "Appendix 
A"  and  "Appendix  B"  are  added  in 
their  place,  respectively. 

10.  A  new  Figure  2  is  added  to  part 
380  to  read  as  follows: 

BiUMG  OOOE  3610-a-W 
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Figure  2  to  Part  380— The  Use  of  Streamer  Lines  to  Minimize  the  Incidental  Mortality  of  Seabirds  in  the  Course  of  Longline  Fishing 
or  l-«»iglin»  Fishing  Research  Operations  in  the  Convention  Area  (see  §  380.27  for  specifications  on  use) 
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50CFRPart650 

Poctot  No.  9602226047-6047-01;  I.D. 
0206968] 

Rm0648-Ai37 

Atlantic  Sea  Scallop  Fishery; 
Reduction  in  Crew  Size  Limit 

AGENCY:  National  Marine  Fisheries 
Service  (^fMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUHMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  7  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan 
(tWP).  This  framework  adjustment 
permanently  reduces  the  maximum 
crew  size  from  nine  to  seven. 
EFFECTIVE  DATE:  March  11, 1996. 
ADDRESSES:  Copies  of  Amendment  4,  its 
regulatory  impact  review  and  the  final 
regulatory  flexibility  analysis  contained 
therein,  the  final  supplemental 
environmental  impact  statement  (SETS). 
and  the  supporting  documents  for 
Framework  Adjustment  7  are  available 
from  Douglas  Marshall,  Executive 
Director,  New  England  Fisher>' 
Management  Council,  Suntaug  Office 
Park.  5  Broadway,  Saugus,  MA  01906- 
1097. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
H.  Jones,  508-281-9273. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  final  rule  implementing 
Amendment  4  to  the  FMP  was 
published  on  January  19. 1994  (59  FR 
2777),  with  implementation  of  most 
measures  on  March  1, 1994.  The 
amendment  retained  the  FMP's 
objectives  to:  (1)  Restore  adult  stock 
abundance  and  age  distribution;  (2) 
increase  yield- per-recruit  for  each  stock; 
(3)  evaluate  plan  research,  development, 
and  enforcement  costs;  and  (4) 
minimize  adverse  environmental 
impacts  on  sea  scallops. 

Amendment  4  changed  the  primary 
management  strategy  from  a  meat  coimt 
(size)  control  to  effort  control.  The 
amendment  controls  total  fishing  effort 
through  limited  access  permits  and  a 
schedule  of  reductions  in  allowable 
days  at  sea  (DAS).  Supplemental 
measures  include  limits  on  increases  in 
vessel  fishing  power  to  control  the 
amount  of  fishing  pressure  and  to  help 
control  the  size  of  scallops  landed,  gear 
restrictions,  and  limits  on  the  number  of 
crew  members.  Additionally,  the 
amendment  includes  a  framework 
procedure  for  adjusting  the  management 
measures  in  the  FMP.  Initially,  the 
maximum  crew  size  was  set  at  nine. 

In  response  to  very  high  levels  of 
recruitment  documented  in  the  Mid- 
Atlantic  resource  area,  the  New  England 
Fishery  Management  Council  (Council) 
recommended  lowering  the  maximum 
crew  size  from  nine  to  seven,  because  a 


smaller  crew  lowers  shucked-scallop 
production.  This  reduced  production  is 
exacerbated  if  a  vessel  operator  is 
targeting  small  scallops.  Thus,  this 
restriction  provides  an  incentive  to 
target  larger  scallops  in  order  to  obtain 
the  same  amount  of  yield  from  fewer 
scallops.  Framework  Adjustments  1  (59 
FR  36720,  July  19, 1994)  and  4  (59  FR 
36720,  April  5, 1995),  temporarily 
lowered  the  maximum  crew  size  from 
nine  to  seven.  The  current  framework 
adjustment  4  expires  on  February  29, 
1996. 

Because  the  conditions  that  justified 
lowering  the  maximum  crew  size  to 
seven  still  exist,  the  Council 
recommended  reducing  the  maximum 
crew-size  permanently  from  nine  to 
seven,  imtil  changed  by  plan 
amendment  or  other  action. 

In  Framework  1.  the  7-member  crew 
limit  was  expected  to  increase  yield-per- 
recruit.  which  would  be  realized  during 
1995  and  1996.  No  preliminary  1995 
data  are  available  to  document  that 
year's  yield-per-recruit  results.  Yields 
would  increase  and  spawning  stock 
biomass  would  be  greatly  enhanced,  but 
only  during  1994.  With- an  extension  of 
the  7-member  crew  limit,  similar  results 
are  expected  as  analyzed  in  Framework 
1.  Increased  yield-per-recruit  would 
occur  during  1997  and  1998.  and 
spawning  stock  biomass  would  be 
enhanced  during  1996. 

The  extension  of  the  7-member  crew 
limit  is  expected  to  reduce  total 


landings  of  sea  scallops,  resulting  in  an 
increase  in  ex-vessel  prices  in  1996.  The 
increase  in  ex-vessel  prices  should 
mitigate  the  decrease  in  landings. 
During  1997  and  1998,  landings  and  ex- 
vessel  revenues  are  expected  to 
increase.  After  1998,  the  projected 
impact  of  the  7-member  crew  limit  on 
ex-vessel  revenues  is  projected  to  be 
negligible  when  compared  with 
projected  ex-vessel  revenues  associated 
with  the  9-member  crew  limit. 

The  adjustments  being  made  through 
the  framework  process  (§  650.40)  are 
within  the  scope  of  analyses  contained 
in  Amendment  4  and  the  final  SEIS. 
Supplemental  rationale  and  analyses  of 
expected  biological  effects,  economic 
impacts,  impacts  on  employment,  and 
safety  concerns  are  contained  within  the 
supporting  documents  for  Framework 
Adjustments  1,  4,  and  7  (see 
ADDRESSES). 

The  Council  requests  publication  of 
the  management  measures  as  a  final  rule 
after  considering  the  required  factors 
stipulated  in  the  regulations  governing 
the  sea  scallop  fishery  (§  650.40)  and 
providing  supporting  analysis  for  each 
factor  considered.  The  Director, 
Northeast  Region,  NMFS  concurs  with 
the  Council's  recommendation  and  has 
determined  that  Framework  7  should  be 
published  as  a  final  rule. 

NMFS  is  adjusting  the  scallop 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  4  and  codified  in  50  CFR 
part  650,  subpart  C.  The  Council 
followed  this  procedure  when  making 
adjustments  to  the  FMP,  by  developing 
and  analyzing  the  actions  over  the  span 
of  a  minimum  of  at  least  two  Council 
meetings,  on  December  13, 1995.  and 
January  25. 1996. 

Comments  and  Responses 

In  accordance  with  the  regulations, 
public  conunents  on  the  framework 
adjustment  were  taken  by  the  Council 
during  its  December  13, 1995,  and 
January  25, 1996.  meetings.  Four 
members  of  the  industry  and  two  fishing 
organizations  commented  at  the 
December  and  January  meetings.  The 
comments  were  in  support  of  the 
recommended  adjustment  and  urged 
timely  implementation  to  avoid  a  hiatus 
when  the  current  restriction  expires. 

Written  comments  were  also  received 
from  four  individuals.  One  comment 
was  in  favor  of  the  7-member  crew  limit 
and  requires  no  response.  The 
remaining  comments  and  responses 
follow. 

Comment  1:  All  commenters 
questioned  the  safety  aspects  of  the 
maximum  crew  size. 


Response:  The  analysis  included  in 
the  Council's  framework  package 
suggests  that,  based  on  recent  U.S.  Coast 
Cuard  information  (contained  in  a 
November  8, 1995,  letter,  with 
enclosure,  from  Captain  P.  J.  Howard) 
about  the  scallop  fishery,  there  is  no 
relationship  between  the  size  of  the 
crew  and  accidents  al>oard  scallop 
vessels.  Fishers  have  stated  publicly 
that  most  New  Bedford  scallop  boats 
carried  less  than  seven  crew  members  in 
the  winter  of  1994-95,  simply  because 
scallop  stocks  were  low.  Many  fishers 
have  also  stated  that  there  is  nothing 
inherently  dangerous  about  using  a  7- 
person  crew  and  that  safety  ultimately 
depends  upon  on-board  safety  practices 
rather  than  crew  size.  The  Coast  Guard 
reported  to  the  Council  in  the  above- 
mentioned  November  8  letter  and 
enclosure  that  there  was  no  statistical 
evidence  that  the  number  of  personnel 
casualties  has  increased  due  to  the 
maximimi  crew  restrictions. 

Comment  2:  The  7-person  crew  limit 
■  discriminates  against  those  who  have 
larger,  more  expensive  vessels.  Crew 
size  limits,  if  required,  should  be  based 
on  horsepower,  vessel  length,  tonnage, 
and  size  of  gear  fished. 

Response:  The  Council's  policy  is  to 
treat  all  vessels,  within  the  full-time, 
part-time,  and  occasional  categories, 
equally.  The  7-person  crew  limit  is 
based  on  the  typical  full-time  vessel, 
which  generally  includes  the  largest, 
most  expensive  vessels  and  is  intended 
to  reduce  the  incentive  to  target  small 
scallops.  Although  there  may  be 
smaller,  less  expensive  vessels  in  the 
full-time  category  that  already  use  7- 
person  crews,  or  less,  it  is  unlikely  due 
to  their  limited  crew  that  these  vessels 
pursue  small  scallops. 

Comment  3:  Wheelhouses  are 
unmanned  during  haulbacks  because  of 
the  7-person  crew  limit. 

Response:  Members  of  the  Council's 
Sea  Scallop  Industry  Advisory 
Committee  have  reported  that 
unmanned  wheelhouses  are  a  practice 
found  regardless  of  crew  size,  in  both 
dredges  and  groundfish  trawls.  The  First 
Coast  Guard  District  reported  to  the 
Council  that  this  is  a  common  practice 
among  many  fishing  vessel  operators 
and  not  unique  to  the  scallop  fishery.  In 
any  event,  the  decision  not  to  man  the 
wheelhouse  is  not  a  result  of  the  7- 
member  crew  limit  but  rather  an 
operational  decision  of  the  captain. 

Adherence  to  Framework  Procedure 
Requirements 

Neither  data  availability  nor  the  need 
to  have  the  7-person  crew  limit  in  place 
for  the  entire  harvesting  season  were 
factors  considered  by  the  Council  in  its 


decision  to  recommend  publishing  the 
adjusted  management  measures  as  a 
final  rule. 

The  public  had  adequate  opportunity 
to  express  opinions  at  several  meetings. 
The  crew-limit  issue  was  discussed  at 
the  Scallop  Oversight  CommiMee 
meeting  held  in  East  Boston,  MA,  on 
November  6,  1995,  and  at  the  Council 
meetings  held  in  Danvers.  MA,  on 
December  13.  1995,  and  January  24  and 
25,  1996. 

There  is  an  immediate  need  to  protect 
the  resource  by  reducing  the  crew  limit 
to  seven  before  March  11,  1996.  when 
the  current  temporary  crew  limit 
expires.  Unnecessary  delay  in  effecting 
this  adjustment  would  significantly 
increase  the  danger  to  the  new  incoming 
year-class  during  early  spring. 

The  Council  will  continue  to  evaluate 
the  effectiveness  of  this  crew-size  limit. 
This  continuing  evaluation  will  be  made 
on  the  basis  of  landings  data  and 
enforcement  activity. 

NMFS  has  determined  that  the 
framework  adjustment  to  the  FMP  that 
this  rule  would  implement  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
other  applicable  law.  NMFS,  in  making 
that  determination,  has  taken  into 
account  the  information,  views,  and 
comments  received  during  the  comment 
period  of  the  FMP's  framework 
adjustment  mechanism  in  50  CFR 
650.40. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

In  that  this  regulation  is  not  subject  to 
the  requirement  to  publish  a  general 
notice  of  proposed  rulemaking  under  5 
U.S.C.  553  or  any  other  law,  this  rule  is 
exempt  from  the  requirement  to  prepare 
an  initial  or  final  regulatory'  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act.  As  such,  none  has  been 
prepared. 

This  rule  is  implemented  in 
compliance  with  all  procedural 
requirements  established  by  the 
Administrative  Procedure  Act.  The 
Council  requests  publication  of  the 
management  measures  as  a  final  rule 
after  considering  the  required  factors 
stipulated  under  the  Framework 
Measures  in  the  final  rule  for 
Amendment  4  and  providing  supporting 
analysis  for  each  factor  considered. 
Public  meetings  held  by  the  Council  to 
discuss  the  management  measures 
implemented  by  this  rule  provided 
adequate  opportunity  for  public 
comment  to  be  considered.  The 
Assistant  Administrator  (AA)  for 
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Fisheries,  NOAA,  finds  there  is  good 
cause  to  waive  prior  and  an  opportunity 
for  public  comment  notice  under  5 
U.S.C.  553(b)(B)  as  such  notice  and 
public  procedure  thereon  are 
unnecessary. 

The  AA  finds  that  under  5  U.S.C. 
553(d)  the  need  to  protect  the  resource 
by  having  the  regulation  in  place  by 
March  1, 1996,  when  the  current 
temporary  crew-size  limit  expires, 
constitutes  good  cause  to  waive  the  30- 
day  delay  in  effectiveness  of  this  rule. 
Delay  in  effecting  this  crew-size  limit 
would  significantly  increase  the  danger 
to  the  new  incoming  year  class  of  sea 
scallops  during  early  spring. 

List  of  Sabjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  28, 1996. 
Gary  Matlock, 
Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in.  the 
preamble,  50  CFR  part  650  is  amended 
as  follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
RSHERY  I 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  650.21,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  660.21    Qear  and  cfew  restrictions. 

•  •        •        *        * 

(c)  Crew  restrictions.  Limited  access 
vessels  participating  in  or  subject  to  the 
scallop  DAS  allocation  program  may 
have  no  more  than  seven  people  aboard, 
including  the  operator,  when  not 
docked  or  moored  in  port,  unless 
participating  in  the  small  dredge 
program  specified  in  paragraph  (e)  of 
this  section,  or  otherwise  authorized  by 
the  Director,  Alaska  Region,  NMFS. 

•  »        »        •        » 

IFR  Doc.  96-5017  Filed  2-29-96;  4:00  pm| 
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SO  CFR  Part  651 

ppcctot  Na  960226048-6048-01;  IJ>. 
020996A] 

RIN  0648-^179 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce.  | 

action:  Final  rule. 


summary:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  14  to 
Amendment  5  of  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  This  rule  implements  a  spring 
closure  for  gillnel  gear  in  the  Revised 
Mid-coast  Closure  Area  and  establishes 
a  new  Cape  Cdb  South  Closure  Area  off 
Southern  New  England.  The  intent  of 
this  rule  is  to  further  reduce  harbor 
porpoise  mortality  in  the  Gulf  of  Maine 
sink  gillnet  fishery  to  meet  the  New 
England  Fishery  Management  Council's 
(Council)  bycatch  reduction  goals. 
EFFECTIVE  DATES:  The  addition  of 
§  651.32(a)(l)(iv)  and  Figure  9  is 
effective  March  8,  1996.  The 
amendment  to  §651.32(a)(l)(ii)(B)  is 
effective  March  25, 1996. 
ADDRESSES:  Copies  of  Amendment  5,  its 
regulatory  impact  review  (RIR)  and  the 
final  regulatory  fiexibility  analysis 
(FRFA)  contained  with  the  RIR,  its  final    . 
supplemental  environmental  impact 
statement  (FSEIS),  and  Framework 
Adjustment  14  are  available  upon 
request  from  Douglas  G.  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe.  508-281-9272. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  implementing 
Amendment  5  to  the  FMP  were 
published  on  March  1,  1994  (59  FR 
9872).  One  of  Amendment  5's  principal 
objectives  was  to  reduce  the  bycatch  of 
harbor  porpoise  in  the  Gulf  of  Maine 
sink  gillnet  fishery  by  the  end  of  Year 
4  of  plan  implementation  to  a  level  not 
to  exceed  2  percent  of  the  population, 
based  on  the  best  available  estimates  of 
abundance  and  bycatch.  In  addition. 
Amendment  5  established  a  requirement 
that  by  September  15  of  each  year,  the 
Council's  Harbor  Porpoise  Review  Team 
(HPRT)  complete  an  annual  review  of 
harbor  porpoise  bycatch  and  abundance 
data  in  the  Gulf  of  Maine  and  evaluate 
the  impacts  of  other  measures  that 
reduce  harbor  porpoise  take.  It  also 
encouraged  the  HPRT  to  make 
recommendations  on  other  "reduction- 
of-take"  measures  to  achieve  the  harbor 
porpoise  mortality  reduction  goals  and 
established  a  framework  procedure  for 
timely  implementation  of  appropriate 
measures. 

With  the  issuance  of  implementing 
regulations  for  Framework  Adjustment  4 
to  Amendment  5  of  the  Northeast 
Multispecies  Fishery  Management  Plan 
(59  FR  26972,  May  25.  1994),  a  series  of 
time  and  area  closures  to  sink  gillnet 


gear  were  implemented  based  on  an 
analysis  by  the  Northeast  Fisheries 
Science  Center  (NEFSC)  of  the  seasonal 
and  spatial  distribution  of  harbor 
porpoise  and  sink  gillnet  fishing  activity 
in  the  Gulf  of  Maine. 

This  action  is  necessary  in  order  to 
make  further  progress  toward  the 
Council's  bycatch  reduction  goals  for 
Year  2  (1995-96)  of  the  Program.  The 
target  adopted  by  the  Council  was  a  40 
percent  reduction  in  the  bycatch  or 
approximately  780  animals.  Due  in  part 
to  the  increased  bycatch  rates  in  the 
Mid-coast  region,  incidental  take  of 
harbor  porpoise  for  that  year  may  still 
exceed  1,500  animals.  This  information 
and  the  fact  that  porpoise  takes  had  also 
been  well  documented  in  late  March, 
April  and  May  of  1995  in  the  Revised 
Mid-coast  Closure  Area  creates  a 
situation  in  which  total  bycatch  for  the 
1994-95  season  had  likely  exceeded 
target  levels.  Prior  to  the  proposed 
framework  adjustment,  there  have  been 
no  closures  implemented  to  reduce 
entanglement  as  animals  move 
northward  into  the  northern  Gulf  of 
Maine  and  the  Bay  of  Fundy  in  the 
spring. 

This  final  rule  implements  a  spring 
closure  from  March  25  through  April  25 
in  the  Revised  Mid-coast  Closure  Area 
(see  Figure  8),  establishes  an  additional 
closure  area — the  Cape  Cod  South 
Closure  Area — south  of  Massachusetts 
and  Rhode  Island  (Figure  9),  and 
implements  the  closure  of  that  area  from 
March  8  through  March  30  in  1996  and 
from  March  1  through  March  30  in 
subsequent  years.  These  closure  areas 
will  be  monitored  to  determine  whether 
displaced  gillnet  activity,  if  it  occurs, 
results  in  increa-sed  porpoise  takes. 

Revised  Mid-coast  Closure  Area — 
Figures 

This  area  is  closed  from  March  25 
through  April  25  for  each  fishing  year. 
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Cape  Cod  South  Closure  Area— Figure 
9 

This  area  is  closed  from  March  1 
through  March  30  of  each  fishing  year, 
except  in  1996  when  the  area  is  closed 
from  March  8  through  March  30. 


Comments  and  Responses 

The  Council  has  considered 
information,  views  and  comments  made 
at  a  meeting  of  its  Marine  Mammal 
Committee  (MMC)  held  in  Saugus,  MA 
on  November  28, 1995;  at  an  informal 
meeting  between  Council  staff  and 
southern  New  England  gillnet  fishermen 
in  Tiverton,  Rl  on  December  7, 1995; 
and  at  a  full  Council  meeting  (the  first 
meeting  for  initiating  the  framework 
action)  held  in  Danvers,  MA  on 
December  13,  1995.  Documents 
summarizing  the  Council's  proposed 
action,  the  biological  analyses  upon 
which  this  decision  was  based  and 
potential  economic  impacts  were 
available  for  public  review  5  days  prior 
to  the  second  meeting  required  under 
the  framework  adjustment  process. 
Written  comments  were  accepted  up  to 
and  at  the  January  25,  1996,  Council 
meeting  in  Danvers,  MA,  at  which  time 
the  decision  to  finalize  this  framework 
adjustment  was  made.  Several 
individuals  commented  on  the 
Council's  proposal. 

Comment  1:  A  gillnet  representative 
requested  that  the  Massachusetts  Bay 
Closure  Area  continue  to  be  effective 
from  March  Ithrough  March  30. 

Response:  The  MMC  proposed  no 
change  to  that  closure  area.  The  Council 
and  NMFS  agree  and  the  Massachusetts 
Bay  Closure  will  remain  as  is,  i.e., 
closed  from  March  1  through  March  30. 

Comment  2:  A  gillnet  fisherman  from 
Rhode  Island  asked  that  the  Cape  Cod 
South  Closure  Area  period  be  from  the 
last  2  weeks  in  February  through  the 
first  2  weeks  in  March. 

Response:  The  analysis  prepared  by 
the  NEFSC  indicates  that  the  harbor 
porpoise  takes  for  that  area  are  highest 
in  March.  There  have  been  no  takes 
observed  in  February. 

Comment  3:  A  member  of  the  HPRT 
recommended  that  the  spring  Mid-coast 
area  closure  be  longer  than  just  April. 

Response:  The  MMC  recommended, 
and  the  Council  and  NMFS  agree,  that 
effecting  the  Revised  Mid-coast  Closure 
Area  from  March  25  through  April  25 
will  provide  the  maximum  harbor 
porpoise  bycatch  reduction  while 
minimizing  the  loss  of  fishing 
opportunity  to  harvesters  using  gillnet 
gear,  as  determined  by  the  NEFSC 
analysis.  The  Council  may  seek  to  adjust 
this  closure  period  at  some  future  date. 

Comment  4:  A  member  of  the  HPRT 
recommended  that  the  spring  closure  in 


Massachu.setts  Bay  be  extended  from 
February  1  through  March  30.  The 
commenter  aLso  noted  that  it  may  be 
ne<:essary  to  extend  the  closures  in  the 
Mid-coast  and  Cape  Cod  South  Closure 
Areas  once  additional  data  are  available. 

Response:  The  Council  considered 
several  changes  to  the  Ma.ssachusetts 
Bay  area  closure  times  and  determined 
that  it  had  no  basis  for  making  a  change. 
All  area  closures  and  experimental 
fisheries  will  be  evaluated  annually  by 
the  HPRT  and  recommendations  for 
adjustments  will  be  made  as  necessary. 

Comment  5:  A  member  of  the  HPRT 
commented  that  the  Council  action 
represented  the  best  that  could  be  done 
until  more  data  become  available  to 
gauge  the  effectiveness  of  previous 
closures. 

i?espon.se.- The  Council  will  consider 
modifying  its  harbor  porpoise  bycatch 
reduction  goal  to  match  the  MMPA  goal 
established  under  the  1994 
amendments. 

The  Council  also  received  several 
comments  pertaining  to  an  experimental 
fishery  using  small  acoustic  devices 
called  pingers  to  deter  harbor  porpoise 
bycatch  in  the  sink  gillnet  fishery.  The 
Council  forwarded  these  comments  to 
the  Regional  Director  requesting  that 
such  an  experimental  fishery  be 
established  in  the  closure  areas  during 
the  closure  periods.  The  Regional 
Director  is  considering  such  fisheries, 
which  may  mitigate  negative  economic 
impacts  of  the  closures  for  some 
fishermen.  The  Council  considered  the 
public  comments  pertaining  to  this 
framework  adjustment  prior  to  making 
its  recommendation  to  the  Regional 
Director  under  the  framework 
provisions  for  the  FMP. 

Adherence  to  Framework  Procedure 
Requirements 

Data  were  not  available  for  a  proposed 
rule,  and  the  need  for  regulations  to  be 
in  place  for  an  entire  fishing  season  is 
not  an  issue  for  this  particular  action. 
The  public  was  provided  adequate 
opportunity  to  express  opinions  at 
several  meetings.  These  opportunities 
were  provided  at  the  Council's  MMC 
held  in  Saugus,  MA,  on  November  28. 
1995;  at  an  informal  meeting  between 
Council  staff  and  southern  New  England 
gillnet  fishermen  in  Tiverton,  Rl.  on 
December  7,  1995;  and  at  two  full 
Council  meetings  held  in  Danvers,  MA. 
on  December  13,  1995,  and  January  25. 
1996.  There  is  an  immediate  need  to 
provide  more  protection  for  the  harbor 
porpoise  beyond  the  existing 
management  measures.  There  will  be 
further  evaluation  of  these  management 
measures  based  on  landings  data, 
enforcement  activity,  and  an  expected 


experimental  fishery.  NMFS  has 
determined  that  the  framework 
adjustment  to  the  FMP  that  this  nile 
would  implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnu.son  Conservation  and 
Management  Act,  and  other  applicable 
law.  NMFS,  in  making  th.it 
determination,  has  taken  into  account 
the  information,  views,  and  comment.s 
received  during  the  comment  period  of 
the  FMP's  framework  adjustment 
mechanism  in  ."iO  CFR  651.40. 

Classification 

In  that  this  regulation  is  not  subject  to 
the  requirement  to  publish  a  general 
notice  of  proposed  rulemaking  under  .'j 
U.S.C,  553  or  any  other  law.  this  rule  is 
exempt  from  the  requirement  to  prepare 
an  initial  or  final  regulatory  fiexibility 
analysis  under  the  Regulatory 
Flexibility  Act.  As  such,  none  has  been 
prepared. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA)  finds  there  is 
good  cause  to  waive  prior  notice  and  an 
opportunity  for  public  comment  under 
5  U.S.C.  5.S3(b)(B)  as  such  notice  and 
public  procedure  thereon  are 
unnecessary.  Public  meetings  held  by 
the  Council  to  discuss  the  management 
measures  implemented  by  this  rule 
provided  adequate  prior  noti(  e  and  an 
opportunity  for  public  comment  to  be 
heard  and  considered.  The  AA  finds 
that  under  5  U.S.C.  553(d).  the  need  to 
have  the  closure  of  the  Revised  Mid- 
coast  Closure  Area  effe<;tive  Man:h  25 
and  the  closure  of  the  Cape  Cod  South 
Closure  Area  effective  as  soon  as 
possible  after  March  1  while  at  the  same 
time  providing  fishermen  adequate 
notice  to  comply,  to  avoid  delay  that 
would  likely  impede  the  achievement  of 
harbor  porpoise  mortality  reduction 
goals,  constitutes  good  cause  to  waive  a 
portion  of  the  30-day  delay  in 
effectiveness  of  this  regulation. 
Accordingly,  the  closure  of  the  Revised 
Mid-coast  Closure  Area  is  eff(;ctive 
March  25,  1996,  and  the  closure  of  the 
Cape  Cod  South  Ciosun?  Area  is 
effective  March  8,  1996. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries.  Fishing,  Reporting  and 
recordkeeping^  requirements. 

Dated  pphruary  28.  1996. 

Gaf7  Matlock, 

Program  Mnnogement  Officer.  Slatiomil 
Marine  Fi.'<heries  Serxice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  amended 
as  follows: 
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PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §651.32  the  first  sentence  of 
paragraph  (a)(l)(ii)(B}  is  revised  and 
paragraph  (a)(l)(iv)  is  added  to  read  as 
foHows: 

§  661 .32    Sink  gillnet  requirements  to 
raduce  harbor  porpoise  taltes. 

(a)*  *  * 
(D*  *  * 
(ii)*  *  * 

(B)  Notwithstanding  any  other 
provisions  in  this  part,  from  March  25 


through  April  25  of  each  fishing  year  the 
restrictions  and  requirements  specified 
in  the  introductory  text  of  paragraph  (a) 
of  this  section  apply  to  an  area  known 
as  the  Revised  Mid-coast  Closure  Area, 
which  is  an  area  bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated  (see  Figure  8  of  this 
part).  *   *   * 

(iv)  Cape  Cod  South  Closure  Area. 
From  March  6  through  March  30  of 
fishing  year  1996  and  from  March  1 
through  March  30  of  subsequent  fishing 
years,  the  restrictions  and  requirements 
specified  in  the  introductory  text  of 
paragraph  (a)  of  this  section  apply  to  an 
area  known  as  the  Cape  Cod  South 


Closure  Area,  which  is  an  area  bounded 
by  straight  lines  connecting  the 
following  points  in  the  order  stated  (see 
Figure  9  of  this  part). 

Cape  Cod  South  Closure  Area 
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3.  Figure  9  is  added  to  part  651  to 
read  as  follows: 

BILUNG  CODE  351fr-22-W 
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Figure  9  to  Part  651 — Cape  Cod  South  Closure  Area  for  the  Protection  of  Harbor  Porpoise 


(PR  Doc.  96-5016  Filed  3-1-96;  9:26  am) 
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50  CFR  Part  655 

[DoeM  Na  901211295-6036-02: 1.D. 
111886q 

RM0648-XX37  | 

Attantic  Mackerel,  Squid,  and 
BuneilWi  Rahertoe;  Final  1996 
gpecincaMuna 

AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  specifications  for  the  1996 

Atlantic  mackerel,  squid,  and  butterfish 

fisheries.   

summary:  NMFS  issues  the  final  initial 
specifications  for  the  1996  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (SMB). 
ffFECnVE  DATE:  January  1, 1996. 
through  December  31, 1996. 


addresses:  Copies  of  the 
Environmental  Assessment  are  available 
from  the  Northeast  Regional  Office, 
NMFS,  1  Blackburn  Drive,  Gloucester, 
MA  01930.  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  quota 
paper  and  recommendations  are 
available  from  David  R.  Keifer, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  508-281-9104. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP)  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  appear  at  50  CFR  part  655. 
These  regulations  require  NMFS  to 


publish  a  document  spediying  the 
initial  annual  amounts  of  the  initial 
optimum  yield  (lOY)  as  well  as  the 
amounts  for  allowable  biological  catch 
(ABC),  domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP),  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
under  the  FMP  for  any  of  these  species. 
Procedures  for  determining  the  initial 
annual  amounts  are  found  in  §  655.22. 
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-    These  specifications  are  unchanged 
from  the  proposed  specifications  that 
were  pubUshed  in  the  Federal  Register 
on  December  21, 1995  (60  FR  66249). 
The  following  table  contains  the  final 
1996  initial  specifications  for  Atlantic 
mackerel,  Loligo  and  Illex  squids,  and 
butterfish. 


Final  Initial  Specifications  For  Atlantic  Mackerel,  Squid,  and  Butterfish  for  the  Fishing  Year  January  1 

Through  December  31 ,  1996  (mt) 


Specifications 


MaxOY^ 
ABC»  ..... 

KDY  

DAH 

DAP  . 

JVP 

TALFF  ... 


Squids 


Loiigo 


44.000 
30,000 
25.000 
25,000 
25,000 
0 
0 


lUex 


30,000 
30.000 
21.000 
21,000 
21.000 
0 
0 


Atlantic 
Mackerel 


2N/A 

1.175.500 

105.500 

*105.500 

50.000 

35.000 

0 


Butterfish 


16.000 
7.200 
5,900 
5,900 
5.900 
0 
0 


^  Max  optimum  yield  (OY)  as  stated  in  the  FMP. 
2Nol  f4)pficable,  see  the  FMP. 

»IOY can iTKrease to tt«s amount.  .    ^.   ^  ,_»■       .mf^tro .ecn 

*  Contains  20.500  mt  pn^eCled  recreational  catch  based  on  the  formula  contained  in  the  regulatKXis  (50  CFR  part  655). 


This  dociunent  also  announces  four 
special  conditions  that  would  affect  any 
foreign  joint  venture  fishery  for  Atlantic 
mackerel,  should  one  occur  in  1996:  (1) 
Joint  ventures  are  allowed  south  of 
37*30'  N.  lat.,  but  river  herring  bycatch 
may  not  exceed  0.25  percent  of  the  over- 
the-side  transfers  of  Atlantic  mackerel; 
(2)  the  Regional  Director,  Northeast 
Region,  NMFS,  will  monitor  fishing 
operations  and  manage  harvest  to 
reduce  impacts  on  marine  mammals  in 
prosecuting  the  Atlantic  mackerel 
fishery;  (3)  the  mackerel  OY  may  be 
increased  during  the  year  as  described 
under  §655. 21(b)(2)(v),  in  consultation 
with  the  Council,  but  the  total  should 
not  exceed  125.500  mt;  and  (4) 
applications  from  a  particular  nation  for 
a  joint  venture  for  1996  will  not  be 
approved  until  the  Regional  Director 
determines,  based  on  an  evaluation  of 
performances,  that  the  nation's  purchase 
obligations  for  previous  years  have  been 
fulfilled.  There  were  no  comments 
received  regarding  these  conditions. 


Comment  and  Response 

One  comment  was  received  during 
the  public  comment  period  concerning 
the  proposed  lOY  specifications  for  both 
Illex  and  Loligo  squid. 

Comment:  The  commenter  urged  the 
rejection  of  the  proposed  specifications 
for  the  squids  due  to  the  differences  of 
5.000  mt  and  9,000  mt  between  the  lOY 
and  the  ABC  specifications  for  the 
Loligo  and  Illex  fisheries,  respectively. 
The  commenter  believed  that  both  lOYs 
should  be  set  at  30,090  mt,  the  ABC, 
because  the  proposed  lOYs  would  be 
deleterious  to  New  England  vessels 
wishing  to  harvest  squid. 

Response:  The  Council  provided  a 
firm  biological  rationale  for  lOY 
reductions,  noting  that  the  17th 
Northeast  Regional  Stock  Assessment 
Workshop  concluded  that  both  squids 
have  an  annual  lifespan  and  are 
susceptible  to  recruitment  overfishing. 
Furthermore,  the  lOY  is  not  allocated  by 
region  and  New  England  vessels  have 
the  same  harvest  rights  as  others 


participating  in  the  fishery.  Should 
events  occur  in  these  fisheries  that 
would  require  additional  lOY,  the 
regulations  at  §655.22  give  the  Regional 
Director  authority  to  raise  or  lower  10 Y 
if  it  is  beneficial  to  the  Nation. 

Classification 

This  action  is  authorized  by  50  CFR 
part  655,  and  these  final  specifications 
are  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  27. 1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-4999  Filed  3-4-96;  8:45  am] 

BILLWG  CODE  3S10-22-P 


50  CFR  Part  661 

[Docket  No.  95042611 6-61 1ft-«1;  I.D. 
022796C] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California;  Inseason  Adjustment,  Point 
Arena,  CA,  to  the  U.S.-'Mexican  Border 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  announces  that  the 
retention  of  coho  salmon  will  be 
prohibited  in  the  recreational  salmon 
fishery  in  the  area  from  Point  Arena, 
CA,  to  the  U.S.-Mexican  border  when 
the  season  opens  on  March  2, 1996.  This 
adjustment  is  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective  0001  hours  local  time, 
March  2, 1996,  until  the  effective  date 
of  the  1996  management  measures,  as 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
March  15, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way 
NE.,  BIN  Cl5700-Bldg.  1,  Seattle,  WA 
98115-0070;  or  Hilda  Diaz-SoUero, 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Boulevard,  Suite  4200,  Long 
Beach.  CA  90802-4213.  Information 
relevant  to  this  action  has  been 
compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the 
Director,  Northwest  Region,  NMFS 
(Regional  Director).  • 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  206-526-6140,  or 
Rodney  R.  Mclnnis,  310-980-4030. 
SUPPLEMENTARY  INFORMATION:  In  the 

1995  annual  management  measures  for 
ocean  salmon  fisheries,  NMFS 
announced  1996  recreational  salmon 
seasons  opening  earlier  than  May  1, 

1996  (60  FR  21746.  May  3,  1995).  The 
1996  recreational  fishery  in  the  area 
between  Point  Arena,  CA,  and  the  U.S.- 
Mexican border  is  scheduled  to  open  on 
March  2  (the  nearest  Saturday  to  March 
1)  for  all  salmon,  unless  an  evaluation 
indicates  low  coho  abundance  in  1996, 
in  which  case  inseason  action  may  be 
taken  to  prohibit  retention  of  coho 
salmon. 

The  best  available  information  on 
February  6  indicated  that  the  1996 
preseason  index  abundance  estimate  for 
Oregon  Production  Index  (OPI)  area 


coho  stocks  is  427,300  fish,  about  4 
percent  below  the  1995  preseason 
estimate  of  443,000  fish.  In  1994  and 
1995,  preseason  abundance  estimates 
for  Oregon  coastal  natural  (OCN)  coho 
salmon,  an  OPI  area  stock  component, 
were  at  record  low  levels,  resulting  in 
no  coho  retention  south  of  Cape  Falcon, 
OR,  when  commercial  and  recreational 
salmon  seasons  opened  May  1.  Due  to 
the  continuing  low  preseason 
abundance  estimates  for  OPI  coho  and 
OCN  coho  in  1996,  it  is  necessary  to 
modify  the  recreational  fishery  in  the 
area  between  Point  Arena,  CA,  and  the 
U.S.-Mexican  border  such  that  it  will 
open  on  March  2  for  all  salmon  except 
coho. 

Modifications  in  the  species  which 
may  be  caught  and  landed  during 
specific  seasons  and  the  establishment 
or  modification  of  limited  retention 
regulations  are  authorized  by 
regulations  at  50  CFR  661.21(b)(l)(ii). 
All  other  restrictions  that  apply  to  this 
fishery  remain  in  effect  as  announced  in 
the  annual  management  measures. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  California 
Department  of  Fish  and  Game  regarding 
this  adjustment.  The  State  of  California 
will  also  prohibit  retention  of  coho 
salmon  in  the  recreational  fishery  in 
State  waters  adjacent  to  this  area  of  the 
exclusive  economic  zone.  Because  of  the 
need  for  immediate  action  to  conserve 
coho  salmon,  NMFS  has  determined 
that  good  cause  exists  to  take  this  action 
without  affording  a  prior  opportunity 
for  public  comment.  This  action  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  29, 1996. 
Richard  W.  Surdi, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  96-5100  Filed  2-29-96;  4:00  pm| 
BILUNG  CODE  3S10-22-P 


50  CFR  Part  675 

[Docket  No.  9601 2901 9-«01 9-01;  I.D. 
022396G] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Pacific  Ocean 
Perch  in  the  Central  Aleutian  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Pacific  ocean  pen;h  in  the 
Central  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
fully  utilize  the  total  allowable  catch 
(TAC)  of  Pacific  ocean  perch  in  this 
area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  February  29,  1996,  until  12 
midnight,  A.l.t.,  December  31.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907  586-7228 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Ad. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §  675.20(a)(7)(ii), 
the  Final  1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311,  February  ."5, 
1996)  for  the  BSAI  established  2..571 
metric  tons  (mt)  as  the  initial  TAC  c:atch 
of  Pacific  ocean  perch  for  the  Central 
Aleutian  District.  At  the  same  time,  the 
directed  fishery  for  Pacific  ocean  perch 
in  the  Central  Alevitian  District  was 
closed  to  directed  fishing  under 
§  675.20(a)(8)  in  order  to  reserve 
amounts  anticipated  to  be  needed  for 
incidental  catch  in  other  fisheries. 
NMFS  has  determined  that  as  of 
February  10,  1996,  2,571  mt  remain 
unharvested. 

The  Director,  Ala.ska  Region,  NMFS, 
has  determined  that  the  1996  TAC  for 
Pacific  ocean  perch  in  the  Central 
Aleutian  District  has  not  been  reached. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  reopening 
directed  fishing  for  Pacific  ocean  perch 
in  the  Central  Aleutian  District. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  I'.S.C:.  1801  et  seq 
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Dated:  February  27. 1996.  , 

Rkhard  W.  Siirdi,  ' 

Acting  Director.  Office  of  Fisheries 
Ckinservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-4997  Filed  2-28-96;  3:58  pml 
■UJNQ  CODE  3S10-a2-F 


50  CFR  Part  675  I 

pockat  Na  96Q129019-601»-01;  I.D. 
022396F] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Pacific  Ocean 
Perch  in  the  Eastern  Aleutian  District 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Ck)mmerce. 

ACnON:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
fully  utilize  the  total  allowable  catch 
(TAC)  of  Pacific  ocean  perch  in  this 
area. 


UMI 


EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t).  February  29, 1996.  until  12 
midnight.  A.l.t.,  December  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §  675.20(a)(7)(ii), 
the  Final  1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311.  February  5. 
1996)  for  the  BSAI  established  2.571 
metric  tons  (mt)  as  the  initial  total 
allowable  catch  of  Pacific  ocean  perch 
for  the  Eastern  Aleutian  District.  At  the 
same  time,  the  directed  fishery  for 
Pacific  ocean  perch  in  the  Eastern 
Aleutian  District  was  closed  to  directed 
fishing  under  §  675.20(a)(8)  in  order  to 
reserve  amounts  anticipated  to  be 


needed  for  incidental  catch  in  other 
fisheries.  NMFS  has  determined  that  as 
of  February  10, 1996,  2,485  mt  remain 
unharvested. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  the  1996  TAC  for 
Pacific  ocean  perch  in  the  Eastern 
Aleutian  District  has  not  been  reached. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  reopening 
directed  fishing  for  Pacific  ocean  perch 
in  the  Eastern  Aleutian  District. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  27, 1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-4996  Filed  2-28-96;  3:58  pm] 
BNJJNG  CODE  3S10-42-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  703 

Investment  and  Deposit  Activities 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Proposed  Rule;  extension  of 
comment  period. 

SUMMARY:  On  November  29, 1995  (60  FR 
61219)  the  National  Credit  Union 
Administration  (NCUA)  published  a 
rule  regarding  natural  person  credit 
union  investment  and  deposit  activities. 
The  comment  period  for  this  proposed 
rule  was  to  have  expired  on  March  28. 
1996.  To  encourage  additional 
comments,  the  NCUA  Board  has 
decided  to  extend  the  comment  period 
on  the  proposed  rule  for  an  additional 
90  days.  The  extended  comment  period 
now  expires  June  26, 1996. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  June  26, 
1996.  Comments  must  be  received  on  or 
before  June  26, 1996. 

ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Ehike  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  Post 
comments  on  NCUA's  electronic 
bulletin  board  by  dialing  (703)  518- 
6480.  Please  send  comments  by  one 
method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Marquis,  Director,  Office  of 
Examination  and  Insurance,  (703)  518- 
6360,  or  Daniel  Gordon,  Senior 
Investment  Officer,  (703)  518-6620.  or 
at  the  above  address. 

By  the  National  Credit  Union 
Administration  Board  on  February  23. 1996. 
Becky  Baker, 
Secretary  of  the  Board. 
IFR  Doc.  96-5110  Filed  3-4-96;  8:45  ami 
BILUNG  COOE  7S36-01-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  405 

Trade  Regulation  Rule  on  Misbranding 
and  Deception  as  to  Leather  Content  of 
Waist  Beits 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMHMARY:  The  Federal  Trade 
Commission  ("Commission") 
announces  the  commencement  of  a 
rulemaking  proceeding  for  the  trade 
regulation  rule  on  Misbranding  and 
Deception  as  to  Leather  Content  of 
Waist  Behs  ("Leather  Belt  Rule"  or 
"Rule").  The  proceeding  will  address 
whether  or  not  the  Leather  Belt  Rule 
should  be  repealed.  The  Commission 
invites  interested  parties  to  submit 
written  data,  views,  and  arguments  on 
how  the  Rule  has  affected  consumers, 
businesses  and  others,  and  on  whether 
there  currently  is  a  need  for  the  Rule. 
This  dociunent  includes  a  description  of 
the  procedures  to  be  followed,  an 
invitation  to  submit  written  comments, 
a  list  of  questions  and  issues  upon 
which  the  Commission  particularly 
desires  comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to 
participate  in  the  proceeding. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  4. 1996. 

Notifications  of  interest  in  testifying 
must  be  submitted  on  or  before  April  4, 
1996.  If  interested  parties  request  the 
opportimity  to  present  testimony,  the 
Commission  will  publish  a  document  in 
the  Federal  Register  stating  the  time 
and  place  at  which  the  hearings  will  be 
held  and  describing  the  procedures  that 
will  be  followed  in  conducting  the 
hearings.  In  addition  to  submitting  a 
request  to  testify,  interested  parties  who 
wish  to  present  testimony  must  submit, 
on  or  before  April  4. 1996,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 
to  Office  of  the  Secretary,  Federal  Trade 
Commissidn,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  telephone 
number  (202)  326-2506.  Comments  and 
requests  to  testify  should  be  identified 
at  "16  CFR  Part  405— Comment- 


Leather  Beit  Rule"  and  "16  CFR  Part 
405 — Request  to  Testify— Leather  Belt 
Rule,"  respectively.  If  possible,  submit 
comments  both  in  writing  and  on  a 
personal  computer  diskette  in  Word 
Perfect  or  other  word  processing  format 
(to  assist  in  processing,  please  identif>' 
the  format  and  version  used).  Written 
comments  should  be  submitted,  when 
feasible  and  not  burdensome,  in  five 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lemuel  Dowdy  or  Edwin  Rodriguez. 
Attorneys,  Federal  Trade  Commission. 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  (202)  326-2981 
or  (202)  326-3147. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Pursuant  to  the  Federal  Trade 
Conamission  Act  ("FTC  Act").  15  U.S.C 
41-58,  and  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  701-06. 
by  this  Notice  of  Proposed  Rulemaking 
("NPR")  the  Commission  initiates  a 
proceeding  to  consider  whether  the 
Leather  Belt  Rule  should  be  repealed  or 
remain  in  effect.'  The  Commission  is 
undertaking  this  rulemaking  proceeding 
as  part  of  the  Commissions  ongoing 
program  of  evaluating  trade  regulation 
rules  and  industry  guides  to  determine 
their  effectiveness,  impact,  cost  and 
need.  This  proceeding  also  responds  to 
President  Clinton's  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  unnecessary  regulations. 

II.  Background  Information 

The  Leather  Belt  Rule  was 
promulgated  on  June  27,  1964,  to 
remedy  deceptive  practices  involving 
misrepresentations  about  the  leather 
content  of  waist  belts  that  are  not 
offered  for  sale  as  part  of  a  garment.  The 
Rule  prohibits  representations  that  belts 
not  made  from  the  hide  or  skin  of  an 
animal  are  made  of  leather  or  that  belts 
are  made  of  a  specified  animal  hide  or 
skin  when  such  is  not  the  case.  In 
addition,  the  Rule  requires  that  belts 


'  In  accordance  with  section  18  of  ;he  PTC  Act 
15  U.S.C  57a.  the  CommisMon  siitam:tipd  ihis  NPR 
to  the  Chairman  of  the  Commjilf*  un  (".orr.merce. 
Science,  and  Transportation  I  nitcd  .*>tiip>  .Senate, 
and  the  Chairman  of  the  Sutxommiir(>e  on 
Commerce.  Trade  and  Hazardous  Maionals.  I'nired 
States  House  of  Representatives.  M  davs  pr.or  to  its 
publication  in  the  Federal  Register. 
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made  of  split  leather,  and  ground, 
pulverized  or  shredded  leather  bear  a 
label  or  tag  disclosing  the  kind  of 
leather  of  which  the  beh  is  composed. 
The  Rule  also  requires  that  non-leather 
belts  having  the  appearance  of  leather 
bear  a  tag  or  label  disclosing  their 
composition  or  disclosing  that  they  are 
not  leather. 

As  part  of  its  continuing  review  of  its 
trade  regulation  rules  to  determine  their 
current  efflBCtiveness  and  impact,  the 
Commission  published  a  Federal 
Register  notice  2  on  March  27. 1995,3 
asldng  questions  about  the  benefits  and 
burdens  of  the  Rule  to  consumers  and 
industry.  The  request  for  comments 
elicited  ten  comments.'*  Six  comments 
were  from  consumers  '  and  four  from 
leather  or  leather  goods  manufacturers.^ 

The  consuiner  comments  expressed 
continuing  support  for  the  Rule, 
contending  that  its  disclosure 
requirements  help  consumers  make 
informed  purchasing  decisions.  One 
industry  comment  supported  the  Rule 
for  the  same  reason.^  These  commenters 
stated  that  the  Rule  helps  consumers 
identify  belts  made  of  different  types  of 
cowhide  leather,  such  as  top  grain 
leather,  and  split  leather.^  In  addition, 
the  comments  stated  that  the  disclosures 
required  by  the  Rule  allow  consumers  to 
identify  belts  made  of  vinyl,  plastic, 
polyurethane.  paper  and  other  synthetic 
materials  that  can  be  made  to  look  like 


leather.^  The  consumer  commenters 
stated  that,  without  the  required 
disclosures,  consumers  cannot  be 
certain  of  the  quality  of  the  leather  used 
in  belts,  or  that  belts  are  made  of  leather 

at  all.*" 

Three  comments  recommended  that 
the  Commission  amend  the  Rule  to 
allow  the  use  of  the  term  "bonded 
leather"  when  a  leather  good  is  made  of 
ground,  pulverized,  or  shredded  leather 
that  is  bonded  with  an  adhesive.  ** 
Seven  comments  supported  the 
continuation  of  the  Leather  Belt  Rule  as 
it  currently  exists.*^  Two  comments 
from  industry  members  expressed 
support  for  consolidating  the  Rule  and 
the  Guides  into  one  set  of  guidelines 
that  apply  to  all  finished  leather 
goods.*' 

On  September  18,  1995,  the 
Commission  announced  that,  to 
eliminate  unnecessary  duplication,  it 
had  rescinded  the  three  separate  guides 
for  various  leather  products  "  and 
sought  comment  on  one  set  of  proposed, 
consolidated  guidelines:  the  Guides  for 
Select  Leather  and  Imitation  Leather 
Products.  *5  Because  the  proposed 
Guides  would  cover  belts,  the 
Commission  published,  on  the  same 
day,  an  Advance  Notice  of  Proposed 
Rulemaking  ("ANPR")  stating  that  it 
had  tentatively  determined  that  a 
separate  Leather  Belt  Rule  is  no  longer 


»60  FR  15725.  The  Commission's  Office  of  the 
Secretary  has  assigned  document  number  B172445 
to  this  notice.  All  comments  submitted  in  response 
to  this  notice  are  sequentially  numbered  and  filed 
under  number  Bl  72445  in  the  public  record, 
starting  with  number  B17244500001.  Any  request 
for  copies  or  inspection  of  the  comments  to  this 
notice  should  refer  to  document  number  B172445. 

'  On  the  same  date,  the  Commission  published  a 
Federal  Register  notice  soliciting  comment  on  its 
Industry  Guides  for  luggage,  shoes,  and  Ladies' 
handbags.  60  FR  15724.  See  Guides  for  the  Luggage 
and  Related  Products  Industry,  16  CFR  Pari  24: 
Guides  for  Shoe  Content  Labeling  and  Advertising, 
16  CFR  Part  231;  and  Guides  for  the  ladies' 
Handbag  Industry,  16  CFR  Part  247. 

*For  purposes  of  this  NPR.  we  cite  these  ten 
comments  using  the  name  of  the  commenter  and 
the  sequential  number  of  the  conunent  in 
parentheses,  without  repeating  the  Bl  72445  prefix. 

'The  following  is  a  list  of  the  consumer 
commenters:  Stephen  Toso  (1).  Ross  E.  Kettering 
(2),  Matt  Anderson  (3).  Marilyn  Raeth  (4).  James  A. 
McGarry  (5),  and  Lenna  Mae  Gara  (8). 

"The  following  is  a  list  of  comments  received 
from  industry  members:  Enger  Kress  Company 
(manufactures  mens  and  ladies  wallets  and 
occasionally  leather  belts)  (6).  Cromwell  leather 
Company,  Inc.  (produces  leather  that  is  sold  to 
producers  of  finished  leather  goods)  (7), 
Humphreys,  Inc.  (manufacturer  of  leather  belts)  (9). 
and  Leather  Industries  of  America.  Inc.  (trade 
association  representing  the  leather  tanning 
industry)  (10). 

'  Enger  Kress  (6). 

"Toso  (1).  Kettering  (2).  Anderson  (3),  Raelh  (4), 
McGarry  (5),  and  Gara  (6). 


"Toso  (1)  states  that  the  use  in  belts  of  synthetic 
materials  that  look  like  leather  makes  it  difficuh  to 
determine  the  true  leather  content  of  belts.  The 
comment  gives  as  an  example  the  use  of  "P.U. 
Glove  Leather  "  where  the  "P.U."  stands  for 
polyurethane.  Kettering  (2)  also  opposes  rescinding 
the  Leather  Belt  Rule  because  of  the  difficulty 
consumers  face  in  identifying  belts  that  are  made 
of  real  leather  when  manufacturers  try  to  pass  off 
vinyl  or  other  materials  as  leather;  the  comment 
slates  that  the  Rule's  disclosures  allow  consumers 
to  make  informed  choices  by  identifying  the  leather 
contents  of  belts.  Anderson  (3),  p.2. 

'"Toso  (1)  states  that  the  discount  stores  are 
growing  and  that  they  will  be  tempted  to  deceive 
consumers  by  claiming  that  bells  are  made  a  higher 
quality  leather  than  they  actually  are.  Raeth  (4) 
expresses  the  concern  that  manufacturers  may  pass 
off  cheaper,  inferior  goods  to  consumers  if  the  Rule 
is  eliminated. 

"Cromwell  (7),  Humphreys  (9),  and  Leather 
Industries  (10).  These  commenters  recommend  that 
the  Rule  include  a  prohibition  on  the  use  of  the 
term  "bonded  leather"  unless  at  least  75%  of  the 
fibers  in  the  product  are  leather.  This  issue  has  been 
addressed  in  the  proposed  Guides,  which  allow  the 
use  of  the  term  "bonded  leather"  if  certain  required 
disclosures  are  made. 

''Toso  (1).  Kettering  (2),  Anderson  (3).  Raeth  (4), 
McGarry  (5).  Enger  Kress  (6).  and  Gara  (8). 

'JCromwell  (7)  and  Leather  Industries  (10). 

'<60FR  48027. 

'■'ao  FR  48056.  In  particular  the  Commission 
sought  comment  as  to  whether  the  consolidated 
Guides  should  rover  leather,  or  imitation  leather, 
products  in  addition  to  shoes,  luggage,  handbags, 
and  belts.  The  deadline  for  comment  on  the 
proposed  Guides  was  October  18,  1995.  but  it  was 
subsequently  extended  until  November  15,  1995.  60 
KR  54316  (Oct.  23,  1995). 


necessary,  and  seeking  comments  on  the 
proposed  repeal  of  the  Rule.*"  In 
accordance  with  section  18  of  the  FTC 
Act.  14  U.S.C.  57a,  the  ANPR  was  sent 
to  the  Chairman  of  the  Committee  on 
Commerce.  Science,  and  Transportation, 
United  States  Senate,  and  the  Chairman 
of  the  Subcommittee  on  Commerce. 
Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives. 

The  ANPR  comment  period  closed  on 
October  18, 1995.  The  Commission 
received  two  comments  in  response  to 
the  ANPR.'^  One  of  these  comments 
supports  retention  of  the  existing 
Leather  Belt  Rule.  The  commenter 
believes  that  rescission  of  the  Rule  may 
decrease  the  accuracy  of  the  labeling  of 
waist  belts,  making  the  selection  and 
purchase  of  belts  more  difficult  for 
consumers.*"  The  other  comment 
supports  consolidating  the  Rule  into  one 
set  of  guidelines  governing  disclosures 
of  the  leather  content  of  leather  goods, 
and  recommends  that  the  term  "bonded 
leather"  be  allowed  by  those 
guidelines. '3 

After  reviewing  the  comments 
submitted,  the  Commission  has 
determined  that  the  benefits  of  the  Rule 
are  retained  through  the  inclusion  of 
belts  in  the  proposed  Guides  for  Select 
Leather  and  Lnitation  Leather  Products. 
While  repealing  the  Rule  would 
eliminate  the  Commission's  ability  to 
obtain  civil  penalties  for  any  future 
misrepresentations  of  the  leather 
content  of  belts,  the  Commission  has 
determined  that  it  would  not  seriously 
jeopardize  the  Commission's  ability  to 
act  effectively.  Any  significant  problems 
that  might  arise  could  be  addressed  on 
a  case-by-case  basis,  administratively 
under  Section  5  of  the  FTC  Act.  15 
U.S.C.  45.  or  through  court  actions 
under  Section  13(b).  15  U.S.C.  53(b).  in 
federal  district  court.  Prosecuting 
serious  or  knowing  misrepresentations 
in  district  court  allows  the  Commission 
to  seek  injunctive  relief  as  well  as 
equitable  remedies,  such  as  redress  or 
disgorgement. 

The  Commission  believes  that  the 
proposed  Guides  serve  the  public 
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'*60  FR  48070.  The  Commission's  Office  of  the 
Secretary  has  assigned  document  number  B1837B9 
to  the  ANPR.  All  comments  submitted  in  response 
to  the  ANPR  are  sequentially  numbered  and  filed 
under  document  number  B183789  in  the  public 
record,  starting  with  number  B18378900001.  The 
comments  submitted  in  response  to  the  ANPR  are 
identified  in  this  NPR  by  the  name  of  the 
commenter  and  the  sequential  number,  without 
repeating  the  document  number. 

"The  comments  were  submitted  by  I.arry  E. 
Gundersen  (1),  a  consumer,  and  Humphreys  Inc, 
(2),  a  manufacturer  of  leather  belts. 

'•Gundersen  (1). 

"■•Humphreys  Inc.  (2).  See  footnote  11  above 
regarding  the  term  "bonded  leather." 


UM 


interest  better  than  maintaining  a  Rule 
for  leather  belts  and  separate  Guides  for 
various  other  leather  products. 
Accordingly,  the  Commission  has 
determined  that  a  separate  Leather  Belt 
Rule  is  not  necessary.  The  Commission 
therefore  seeks  comments  on  the 
proposed  repeal  of  the  Leather  Belt 
Rule. 

III.  Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedures  in  this 
proceeding.  First,  there  do  not  appear  to 
be  any  material  issues  of  disputed  fact 
to  resolve  in  determining  whether  to 
repeal  the  Rule.  Second,  the  use  of 
expedited  procedures  will  support  the 
Commission's  goal  of  eliminating 
obsolete  or  unnecessary  regulations 
without  an  undue  expenditure  of 
resources,  while  ensuring  that  the 
public  has  an  opportunity  to  submit 
data,  views  and  arguments  on  whether 
the  Commission  should  repeal  the  Rule. 

The  Commission,  therefore,  has 
determined,  pursuant  to  16  CFR  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  These  procedures  include:  (1) 
Publishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  written 
comments  on  the  Commission's 
proposal  to  repeal  the  Rule;  (3)  holding 
an  informal  hearing,  if  reque.sted  by 
interested  parties;  (4)  obtaining  a  final 
recommendation  from  staff;  and  (5) 
announcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 

rv.  Invitation  To  Comment  and 
Questions  for  Conunent 

Interested  persons  are  requested  to 
submit  written  data,  views  or  arguments 
on  any  issue  of  fact,  law  or  policy  they 
believe  may  be  relevant  to  the 
Commission's  decision  on  whether  to 
repeal  the  Rule.  The  Commission 
requests  that  commenters  provide 
representative  factual  data  in  support  of 
their  comments.  Individual  firms' 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar- 
sized  firms.  Commenters  opposing  the 
proposed  repeal  of  the  Rule  should 
explain  the  reasons  they  believe  the  rule 
is  still  needed  and,  if  appropriate, 
suggest  specific  alternatives!  Proposals 
for  alternative  requirements  should 
include  reasons  and  data  that  indicate 
why  the  alternatives  would  better 
protect  consumers  from  unfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  FTC  Act,  15  U.S.C.  45. 

Although  the  Commission  welcomes 
comments  on  any  aspect  of  the 
proposed  repeal  of  the  Rule,  the 


Commission  is  particularly  interested  in 
comments  on  questions  and  issues 
raised  in  this  Notice.  All  written 
comments  should  state  clearly  the 
question  or  issue  that  the  commenter  is 
addressing. 

Before  taking  final  action,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and 
testimony  given  on  the  record  at  any 
hearings  scheduled  in  respon.se  to 
requests  to  testify.  Written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5:00  p.m.  at  the  Federal 
Trade  Commission,  Public  Reference 
Room,  Room  H-130,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington.  DC  20580,  telephone 
number  (202)  326-2222. 

Questions 

(1)  Is  the  misrepresentation  of  the 
leather  contents  of  belts  by 
manufacturers  and  distributors  of  belts 
still  a  significant  problem  in  the 
marketplace? 

(2)  What  benefits  do  consumers  derive 
from  the  Rule? 

(3)  Should  the  Rule  be  kept  in  effect 
or  should  it  be  repealed? 

(4)  How  would  repealing  the  Rule 
affect  the  benefits  experienced  by 
consumers? 

(5)  How  would  repealing  the  Rule 
affect  the  benefits  and  burdens 
experienced  by  firms  subject  to  the 
Rule's  requirements? 

(6)  Are  there  any  other  federal  or  state 
laws  or  regulations,  or  private  industry 
standards,  that  eliminate  the  need  for 
the  Rule? 

(7)  Are  the  proposed  Guides  for  Selec:t 
Leather  and  Imitation  Leather  Products 
likely  to  provide  all  or  most  of  the 
benefits  now  provided  by  the  Rule? 

(8)  How,  if  at  all,  would  repeal  of  the 
Rule,  and  the  resulting  elimination  of 
civil  penalty  enforcement  actions  now 
available  to  enforce  it,  likely  affect  the 
accuracy  of  the  advertising,  labeling,  or 
marketing  of  leather  belts? 

V.  Requests  for  Public  Hearings 

Because  there  does  not  appear  to  he 
any  dispute  as  to  the  material  facts  or 
issues  raised  by  this  proceeding  and 
because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  scheduled.  If  any  person 
would  like  to  present  te.stimony  at  a 
public  hearing,  he  or  she  should  follow 


the  procedures  set  forth  in  the  DATES 
and  A(X>ncS8ES  sections  of  this  notice. 

VI.  Preliminary  Regulatory  Analysis 

The  Regulatory  Flexibility  Ad 
("RFA").  5  U.S.C.  601-1 1 ,  requires  an 
analysis  of  the  anticipated  impact  of  the 
proposed  repeal  of  the  Rule  on  small 
businesses.^"  The  analysis  must  contain, 
as  applicable,  a  description  of  the 
reasons  why  action  is  being  tonsidered, 
the  objectives  of  and  legal  basis  for  the 
proposed  action,  the  class  and  number 
of  small  entities  affected,  the  proie<;l»'d 
reporting,  ref:ordkeeping  and  other 
compliance  requirements  being 
proposed,  any  existing  federal  rules 
which  may  duplicate,  overlap  or 
confiict  with  the  proposed  action,  and 
any  significant  alternatives  tu  the 
proposed  adion  that  act.omplish  its 
objectives  and,  at  the  same  time, 
minimize  its  impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  the  proposed  repeal  of  the 
Rule  have  been  explained  elsewhere;  iii 
this  Notice.  Repeal  of  the  Rule  would 
appear  to  have  little  or  no  effect  on  any 
small  business.  The  Commission  is  not 
aware  of  any  existing  federal  laws  or 
regulations  that  would  conflict  with 
repeal  of  the  Rule. 

In  light  of  these  reasons,  the 
Commission  certifies,  pursuant  to 
section  605  of  RFA.  5  U.S.C.  605,  that 
if  the  Commission  determines  to  repeal 
the  Rule  that  action  will  not  have  a 
significant  impact  on  a  suh.stantial 
number  of  small  entities.  To  ensure  that 
no  substantial  economic  impact  is  being 
overlooked,  however,  the  Commission 
requests  comments  on  this  issue.  After 
reviewing  any  comments  re<;eived.  the 
Commission  will  determine  whether  it 
is  necessary  to  prepare  a  final  regulator\' 
Hexibility  analysis. 

VII.  Paperwork  Reduction  Act 

The  Leather  Belt  Rule  imposes  third- 
party  disclosure  requirements  that 
constitute  "information  ( oilettion 
requirements'  under  the  Paperwork 


^"Section  22  of  the  FT(,  Act,  fi  H  ,S.C  57l>-3. 
;<lsri  rpquiri's  ihe  Oimmi.-ision  lo  i.'isue  a  preliminary 
rHgiil.Tlorv  .iniilysis  ri'Ulinn  In  prnpnsed  ruins  when 
Ihe  Coir.iiiission  piitilishps  ,i  tiolin-  of  propo.'ipd 
rulem.ikint;    The  (jminusslon  h.is  tlelcrmined  th.i' 
d  prplimiiiHry  rci^ul.'torv  an.ilvMs  is  nut  rcquirpd  b\ 
section  22  in  this  pnx  fcilint;  Ix't  aiisp  the 
Commi.ssioi)  has  no  rp,ison  lo  tielieve  Ihal  i^fieal  of 
ihe  RuIp;  (1 1  Will  hjvi-  ,iii  annii,il  offei,!  on  the 
nalional  rcntiomv  of  SlOd.limi.OOO  nr  mum.  12)  will 
caii.se  A  si]|)sl.inti,il  <  h,in>;c  in  Ihe  uosl  or  prlcp  of 
gooil.s  Of  .sorviies  th.it  ari'  uwhI  nxlensivclv  by 
particular  indii.slrii's.  thrfl  drr  Mipjilied  ctlensivelv 
ill  p,irli(.ul,ir  goo){n[ihiuil  rt'Sions.  or  lliat  are 
ai  'liiirml  in  sif;ni(M  .ml  (juiinlilips  by  iho  Kedenil 
Govfrnnirnl.  or  hv  Sl.i|p  or  local  guvprnmenls,  or 
( tl  olherwist"  will  hnvi"  .i  signirn.Hni  impat  I  'j[vin 
persons  nibjct.t  lo  ihe  Rule  or  upon  rnnsumers 
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Reduction  Act,  44  U.S.C.  3501  et  seq. 
Accoidingly,  repeal  of  the  Rule  would 
eliminate  any  burdens  on  the  public 
imposed  by  these  disclosure 
requirements.  | 

Vm.  Addidonal  Infinination  for 
iBtemted  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Communications  by  Outside  Parties 
to  Ck>mmissioners  or  Their  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Conmiission's  Rules  of  Practice,  16  CFR 
1.18(c),  communications  with  respect  to 
the  merits  of  this  proceeding  firom  any 
outside  party  to  any  Commissioner  or 
Commissioner's  advisor  during  the 
course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  commimications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner's  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
communications.  Memoranda  prepared 
by  a  Commissioner  or  Commissioner's 
advisor  setting  forth  the  contents  of  any 
oral  communications  from  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  commimication 
%vith  a  member  of  Congress  is 
transcribed  verbatim  or  summarized,  the 
transcript  or  summary  will  be  placed 
promptly  on  the  public  record. 

List  of  Subjects  in  16  CFR  Part  405 

Advertising,  Clothing,  Labeling, 
Leather  and  leather  products  industry. 
Trade  practices. 

Anthority:  15  U.S.C.  41-58. 

By  direction  of  the  Ckimmission. 
DoiiaUS.aaric 
Secretary. 

|FR  Doc  95-5043  Filed  3-4-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  54, 312,  314,  320, 330, 
601, 807,  812. 814,  and  860 

[Docket  No.  93N-0445] 

Financial  Disclosure  by  Clinical 
Investigators;  Reopening  of  Comment 
Period  and  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule;  reopening  of 

comment  period  and  notice  of  meeting. 

SUMMARY:  The  Science  Board  to  the 
Food  and  Drug  Administration  (FDA), 
an  FDA  advisory  committee,  will  hold 
an  open  committee  meeting  to  discuss 
the  proposed  rulemaking  on  Financial 
Disclosure  by  Clinical  Investigators, 
which  published  in  the  Federal  Register 
of  September  22,  1994.  At  the  same 
time,  FDA  is  reopening  the  comment 
period  for  the  proposed  rule.  The 
proposed  rule  would  require  that  the 
sponsor  of  any  drug,  biological  product, 
or  device  submit  certain  information 
concerning  the  compensation  to,  and 
financial  interests  of,  any  clinical 
investigator  conducting  clinical  studies 
to  determine  whether  that  product 
meets  the  marketing  requirements 
specified  by  the  agency.  FDA  is  taking 
these  actions  in  order  to  obtain 
additional  comment  on  whether  the 
provision  on"significant  payments  of 
other  sorts"  should'be  eliminated  from 
the  proposed  rule. 

DATES:  The  comment  period  is  reopened 
until  April  29, 1996.  Those  desiring  to 
make  formal  presentations  to  the 
Science  Board  must  notify  the  contact 
person  before  March  14, 1996,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  may  wish  to  present,  and  the 
names  and  addresses  of  proposed 
participants.  Each  presenter  will  be 
limited  in  time  and  not  all  requests  to 
speak  may  be  able  to  be  accommodated. 
All  written  statements  submitted  in  a 
timely  fashion  will  be  provided  to  the 
board. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857..The 
meeting  will  be  held  at  the  Sheraton 
National  Hotel.  North  Ballroom,  900 
South  Orme  St.  (Columbia  Pike  and 
Washington  Blvd.).  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Gross,  Office  of  External  Affairs 


(HF-24).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD,  20857.  301-827-3440;  or 
the  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area)  Science  Board  to  the  Food  and 
Drug  Administration,  code  12603. 
SUPPI.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  22. 1994 
(59  FR  48708).  FDA  proposed 
regulations  to  require  that  the  sponsor  of 
any  drug,  biological  product,  or  device 
submit  certain  information  concerning 
the  compensation  to,  and  financial 
interests  of  any  clinical  investigator 
conducting  clinical  studies  to  determine 
whether  that  product  meets  the 
marketing  requirements  specified  by  the 
agency.  The  agency  is  proposing  to 
require  that  sponsors  either  certify  to 
the  absence  of  certain  financial  interests 
of  clinical  investigators  or  disclose  those 
financial  interests  when  clinical  studies 
are  submitted  to  FDA  in  support  of 
product  marketing. 

FDA  has  asked  the  Science  Board  to 
discuss,  at  the  March  29, 1996,  meeting 
proposed  §  54.4(a)(2)(ii).  which  would 
require  disclosure  by  clinical 
investigators  of  "significant  payments  of 
other  sorts"  from  sponsors.  The 
proposed  definition  of  such  payments  is 
*****  payments  that  exceed  $5,000 
(e.g..  grants  to  fund  ongoing  research, 
compensation  in  the  form  of  equipment 
on  retainere  for  ongoing  consultation,  or 
honoraria)  or  that  exceed  5  percent  of 
the  total  equity  in  a  publicly  held  and 
widely  traded  company."  FT)A 
specifically  seeks  discussion  of  the 
following  issues: 

(1)  In  proposing  to  require  disclosure 
of  any  significant  equity  interest  held  by 
a  clinical  investigator  in  the  sponsor, 
the  agency  has  defined  a  significant 
equity  interest  as  '*any  ownership 
interest,  stock  options,  or  other  financial 
interest  whose  value  cannot  be  readily 
determined.through  reference  to  public 
prices,  or  any  equity  interest  in  a 
publicly  traded  corporation  that  exceeds 
^  percent  of  total  equity."  Is  5  percent 
equity  interest  in  a  publicly  traded 
corporation  an  appropriate  threshold  to 
trigger  disclosure  of  financial 
information  to  FDA?  Should  a  threshold 
dollar  amount  also  be  specified?  If  so, 
what  might  be  a  reasonable  threshold . 
amount? 

(2)  Are  there  financial  arrangements 
that  may  be  overlooked  that  could  affact 
study  outcome  if  FDA  eliminates  the 
provision  entitled  '*significant  payments 
of  other  sorts."  from  the  proposed  rule? 

(3)  E)oes  it  help  to  narrow  the  scope 
of  the  provision  '*significant  payments 
of  other  sorts"  by  raising  the  current 
payment  level  that  would  trigger 


disclosure  of  this  information  from 
$5,000  to  $50,000  annually?  Are  there 
other  options  that  allow  retention  of  the 
provision  but  effectively  narrow  its 
scope? 

Ijiese  issues  will  be  discussed  at  the 
March  29, 1996,  advisory  committee 
meeting.  Because  FDA  wants  to  provide 
adequate  time  for  the  submission  of  all 
relevant  information  related  to  this 
important  public  health  issue,  FDA  is 
reopening  the  comment  period. 

Interested  persons  may,  on  or  before 
April  29. 1996.  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

For  further  information  on  the 
administrative  procedure  for  holding 
the  Science  Board  to  the  Food  and  Drug 
Administration  meeting  and  the  general 
function  of  this  advisory  committee,  see 
the  document  entitled  "Advisory 
Committee;  notice  of  meeting."  that 
published  in  the  Federal  Register  of 
February  26. 1996  (61  FR  7117). 

Dated:  February  27. 1996. 

WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-5116  Filed  3-4-96;  8:45  ami 

WLUNG  CODE  4iaQ-01-F 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1300. 1301, 1302, 1303, 
1304, 1305, 1306, 1307, 1308, 1309, 
1310, 1311. 1312, 1313,  and  1316 

[DEA  Number  139P] 

RIN  Number  111 7-AA33 

Consolidation,  Elimination,  and 
Clarification  of  Various  Regulations 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  DEA  proposes  to  amend  the 
language  in  title  21,  Code  of  Federal 
Regulations,  parts  1300  through  1316.  In 
concert  with  the  President's  National 
Performance  Review,  Regulatory 
Reinvention  Initiative  (NPR).  DEA 
proposes  to  consolidate,  eliminate,  and 
clarify  many  of  its  regulations  to  address 
areas  of  confusion  frequently  raised  by 


the  pharmaceutical,  chemical,  and 
health  care  industries;  and  to  correct 
inaccurate  citations,  office  designations, 
and  typographical  errors. 
DATES:  Written  comments  or  objections 
must  be  received  by  July  3,  J996. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Citchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  A 
comprehensive  review  has  been 
conducted  of  title  21.  Code  of  Federal 
Regulations  (21  CFR).  parts  1300 
through  1316.  Title  21  contains  the  rules 
and  regulations  by  which  DEA 
implements  the  Controlled  Substances 
Act.  the  Narcotic  Addict  Treatment  Act, 
the  Controlled  Substances  Import/ 
Export  Act.  the  Chemical  Diversion  and 
Trafficking  Act.  and  the  Domestic 
Chemical  Diversion  Control  Act.  These 
regulations  are  designed  to  detect  and 
deter  the  diversion  of  controlled 
substances  and  listed  chemicals.  DEA 
undertook  this  review  to  update, 
simplify,  and  consolidate  its  regulations 
in  concert  with  the  President's 
Regulatory  Reform  Initiative  under  the 
NPR;  to  clarify  areas  of  confusion  which 
have  been  raised  by  the  pharmaceutical, 
chemical,  and  health  care  industries; 
and  to  correct  inaccurate  citations, 
office  designations  and  typographical 
errors.  In  this  effort,  DEA  intends  to 
reduce  some  of  the  regulatory  burden  on 
the  afi^ected  industries.  The  changes 
proposed  herein  build  upon  DEA's 
longstanding  commitment  to  internal 
self-examination,  to  respond  to 
technological  advances,  and  to  work 
with  industry  to  develop  the  most 
effective  and  least  intrusive  methods  of 
preventing  and  detecting  the  diversion 
of  controlled  substances  and  listed 
chemicals. 

Among  the  changes  being  proposed, 
which  are  further  described  below,  are 
the  consolidation  into  a  chart  of  the 
frequency  of  registration,  coincident 
activities,  and  fee  schedules;  allowing 
manufacturers  more  latitude  to  set 
individual  labeling  standards;  reducing 
the  frequency  of  ARCOS  reports  from 
monthly  to  quarterly,  and  reducing  the 
number  of  transactions  to  be  reported  by 
manufacturers;  permitting  some 
pharmacies  to  file  prescriptions  without 
marking  them  with  a  red  "C",  to  transfer 
prescriptions  for  refill  purposes  more 


than  once,  and  to  retain  faxed 
prescriptions  as  original  documents  for 
patients  in  home  hospi(%  r.are;  and 
Combining  and  streamlining  various 
reporting,  recordkeeping,  and  inventory 
requirements. 

The  following  summarizes  the 
changes  proposed  to  be  made  to  each 
part  of  the  regulations- 
Part  1300 

DEA  is  proposing  to  move  the 
definitions  set  out  in  21  CFR  parts  1301 
through  1313  into  a  new  part  1300.  This 
will  provide  a  single  source  for 
definition  of  the  terms  u.sed  in  21  CFR 
parts  1301  through  1313,  avoiding  the 
need  for  duplicate  definitions  in  the 
various  parts.  The  definitions  set  out  in 
Part  1316  will  remain  listed  in  that  part 
due  to  the  specificity  of  the  definitions 
to  the  subject  matter  of  the  part. 

Part  1301 

DEA  is  proposing  to  amend  21  CFR. 
part  1301  to  provide  a  simple  and  clear 
set  of  requirements  concerning  the 
registration  of  manufacturers, 
distributors,  dispensers,  importers  and 
exporters  of  controlled  substances.  In 
this  regard,  DEA  is  proposing  to 
incorporate  into  21  CFR,  part  1301  the 
requirements  relating  to  the  registration 
of  importers  and  exporters  which  were 
previously  set  out  in  21  CFR,  part  1311. 

In  order  to  provide  easier  reference  to 
the  primary  regulations  regarding 
registration  (including  separate 
registration  for  independent  activities, 
coincident  activities,  the  application 
forms  and  fees  required  for  registration 
and  reregistration,  and  the  registration 
p)eriod  for  the  various  activities)  DEA  is 
proposing  to  amend  21  CFR.  part  1301 
to  list  such  requirements  in  tatile  form. 
Use  of  the  table  form  allows  for  "at-a- 
glance"  reference  to  the  fundamental 
regulations  concerning  the  registration 
requirements,  rather  than  requiring 
reference  to  multiple  pages  of  text  in 
separate  sections. 

In  addition  to  revising  the  format  of 
21  CFR.  part  1301,  DEA  is  proposing  to 
transfer  the  definitions  previously  listed 
in  §  1301.02  to  the  proposed  new  part 
1300.  and  to  remove  <»§  1301.27, 
1.301.29,  and  1301.53.  relating  to  i:ivil 
defense  authorities,  provisional 
registration  of  nan;oti(:  treatment 
programs  (NTP).  and  waiver  and 
modification  of  rules  in  hearings,, 
respectively.  Se<  tions  1301  27  and 
1301.29  are  obsolete  and  411301  53  is 
duplicated  by  §  1316.44.  With  rrspetjt  to 
civil  defense  authorities.  DKA  will 
continue  to  work  with  the  appropriate 
Federal  and  state  agencies  to  insure  that 
the  proper  policies  and  pro«:ediin>s  are 
in  place  to  deal  with  the  nvailahility  and 
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security  of  controlled  substances  during 
emergencies.  Further,  the  fee  exemption 
provisions  (formerly  in  §  1301.13  and 
now  in  S  1301.21)  and  the  provision 
re^uding  when  a  registrant  may  apply 
for  reregistration  (formerly  in 
§  1301.31(b)  and  now  in  §  1301.13(b)) 
have  been  amended.  The  fee  exemption 
provision  has  been  amended  to  provide 
that  Federal,  state  or  local  ofHcials  who 
must  obtain  an  individual  practitioner 
rerastration  in  order  to  carry  out  their 
official  duties  are  exempted  from  the 
fees  for  registration  and  reregistration. 
This  action  is  being  taken  to  insure  that 
those  individual  government 
practitioners  who  are  not  able  to 
practice  under  the  registration  number 
of  a  hospital  or  clinic  ate  subiect  to  the 
same  exemption  as  those  government 
physicians  carrying  out  official  duties  in 
such  fecilities.  The  reregistration 
provision  has  been  amended  to  allow 
that  a  person  registered  as  either  a  bulk 
manufacturer  of  Schedule  I  or  Q 
controlled  substances  or  an  importer  of 
Schedule  I  or  II  controlled  substances 
may  apply  to  be  reregistered  no  more 
than  120  days  prior  to  the  expiration 
date  of  his/her  registration.  The  current 
limitation  of  no  more  than  60  days  prior 
to  the  expiration  date  does  not  allow 
sufficient  time  prior  to  the  applicant's 
expiration  date  to  satisfy  the  notice  and 
comment  and  hearing  procedures 
required  under  §§  1301.33  and  1301.34 
of  this  chapter.  The  additional  60  days 
should  provide  sufficient  time  to  allow 
for  satisfiaction  of  those  requirements  for 
most  applications  prior  to  the  expiration 
date.  However,  in  no  circumstances  will 
DEA  grant  such  an  applicant 
reregistration  more  than  60  days  prior  to 
the  appUcant's  registration  expiration 

date. 

DEA  is  also  proposing  to  incorporate 
the  language  found  in  §  1307.12  of  this 
chapter  into  the  coincident  activities 
table  and  the  language  found  in 
§  1307.14  into  §  1301.62.  Additionally, 
DEA  is  proposing  to  combine  §§  1301.62 
and  1301.63  into  one  section  and  revise 
the  new  section  to  allow  that  a 
registration  cannot  be  assigned  or 
transferred  unless  specific,  written 
authority  has  been  granted  by  the 
Administration. 

The  proposed  changes  will  result  in  a 
substantial  restructuring  of  part  1301, 
including  the  redesignation  of  most  of 
the  sections  within  the  part.  Only  the 
sections  relating  to  the  Security 
Requirements  (§  1301.71-1301.76)  and 
Employee  Screening— Non-Practitioners 
(§1301.90-1301.93)  are  unchanged.  For 
the  sake  of  clarity,  DEA  is  proposing  in 
the  r^ulatory  text  to  remove  the  old 
§§1301.11  through  1301.63  and  replace 
thmn  with  new  §§  1301.11  through 


1301.52.  While  the  appearance  of  the 
new  sections  is  significantly  changed, 
readers  should  keep  in  mind  that  there 
are  only  minor  changes  to  the  specific 
regulatory  requirements  contained  in 
the  old  parts  1301  and  1311. 

Part  1302 

This  part  contains  the  requirements 
governing  the  labeling  and  packaging  of 
controlled  substances  pursuant  to 
sections  305  and  1008(e)  of  the  Act  (21 
U.S.C.  825  and  958(e)).  The  proposed 
changes  made  in  part  1302  would  move 
the  definitions  into  Part  1300  for  ease  of 
reference  and,  in  general,  allow  more 
latitude  to  the  registrant  in  the  design  of 
labels  for  products  which  contain 
controlled  substances.  While  continuing 
to  require  an  identifiable  marking  on 
labels  of  a  commercial  container  which 
contains  a  controlled  substance,  the 
proposed  changes  would  allow  the 
registrant  to  meet  the  requirement  by  its 
own  design  of  a  label  and  placement  of 
the  required  symbol.  Further,  language 
regarding  labeling  requirements  at  the 
inception  of  the  Controlled  Substances 
Act  (on  May  1, 1971)  has  been  proposed 
to  be  removed  as  no  longer  necessary. 
The  effective  date  for  implementing  the 
labeling  requirements  for  substances 
transferred  or  added  to  a  schedule  is 
proposed  to  be  established  in  the  final 
order.  Finally,  the  requirement  for 
sealing  of  a  commercial  package  is 
proposed  to  be  amended  to  include  all 
controlled  substances,  making  it 
consistent  with  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  and  to  allow  more 
latitude  in  the  design  of  the  seal,  while 
retaining  the  primary  purpose  of  a  seal 
which  is  to  detect  tampering  of  the 
commercial  package. 

Part  1303 

This  part  contains  the  procedures 
governing  the  establishment  of 
production  and  manufacturing  quotas 
for  basic  classes  of  controlled 
substances  listed  in  Schedules  I  and  n. 
Changes  are  being  proposed  in  this  part 
to  correct  inaccurate  citations  and 
typographical  errors  and  to  move  the 
definitions  to  part  1300  for  ease  of 
reference. 

Part  1304 

This  part  sets  forth  inventory  and 
recordkeeping  requirements  for 
registrants  who  handle  controlled 
substances.  In  accordance  with  21 
U.S.C.  827  and  958(e),  registrants  who 
manufacture,  distribute,  or  dispense 
controlled  substances  must  maintain 
complete  and  accurate  records  of  such 
substances  manufactured,  received, 
sold,  delivered  or  otherwise  disposed  of. 
Modifications  to  several  sections  of  part 


1304  are  being  proposed  to  eliminate 
the  requirement  for  reports  which  are 
outdated,  to  remove  redundancies  in 
recordkeeping  and  inventory 
requirements,  to  change  obsolete 
references,  and  to  correct  typographical 
errors. 

Section  1304.02  is  proposed  to  be 
revised  to  remove  all  definitions  to  Part 
1300. 

Section  1304.03  is  proposed  to  be 
revised  to  combine  researcher  activities 
into  one  paragraph,  thereby  eliminating 
redundancies  in  the  recordkeeping 
requirements. 

Section  1304.04  is  proposed  to  be 
revised  to  correct  a  typographical  error 
in  paragraph  (a),  to  update  language  in 
paragraph  (e),  and  amend  paragraph 
(h)(2)  to  permit  pharmacies  with 
automatic  data  processing  systems  to 
file  Schedule  Ill-V  prescriptions 
without  marking  them  with  a  red  "C". 

Section  1304.11  is  proposed  to  be 
revised  to  combine  all  general 
requirements  for  inventories  thereby 
eliminating  redundancies.  Paragraphs 
(b)  and  (c)  were  combined  and  the 
frequency  statement  was  revised  to 
permit  the  biermial  inventory  to  be 
taken  on  any  date  as  long  as  it  is  within 
two  years  of  the  previous  biennial 
inventory;  the  requirements  contained 
in  §§1304.12. 1304.13, 1304.14, 
1304,15, 1304.16, 1304.17, 1304.18  and 
1304.19  were  combined  and  included  in 
1304.11.  In  §  1304.12,  the  reference  to 
the  May  1, 1971  date  is  proposed  to  be 
deleted.  Paragraph  references  are 
proposed  to  be  changed  to  reflect 

revisions. 

Section  1304.21  paragraph  (a):  The 
May  1, 1971  date  is  proposed  to  be 
deleted  and  paragraph  references 
changed  to  reflect  revisions. 

Sections  1304.22. 1304.23, 1304.24, 
1304.25  and  1304.26  are  proposed  to  be 
combined.  Paragraph  references  are 
proposed  to  be  changed  to  reflect 
revisions. 

Sections  1304.31  through  1304.38  are 
proposed  to  be  revised,  combined,  or 
removed  to  delete  obsolete  forms  and 
references,  and  reflect  changes  to 
manufacturer  reporting  ftt)m  existing 
regulations  to  conform  with  current 
practice.  Reporting  requirements  are 
proposed  to  be  revised  to  reflect  changes 
in  frequency  of  reporting  (from  monthly 
to  quarterly)  and  to  reduce  the  number 
of  transactions  (i.e.,  quality  control 
samples,  manufacturing  waste,  etc.) 
required  to  be  reported  by 
manufacturers. 

Part  1305 

This  part  contains  the  procedures 
governing  the  issuaiice,  use,  and 
preservation  of  order  forms  pursuant  to 
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section  308  of  the  Act  (21  U.S.C.  828). 
The  changes  proposed  to  be  made  in 
part  1305,  in  general,  delete  redundant 
requirements  and  move  the  definitions 
into  part  1300  for  ease  of  reference. 
Section  1305.05,  Power  of  Attorney,  is 
amended  only  to  correct  certain 
citations;  however,  the  existing  Power  of 
Attorney  format  is  repeated  in  its 
entirety.  Additionally,  the  Official  Order 
Form  for  Schedule  I  &  II  Controlled 
Substances  contains  instructions  that 
need  not  be  repeated  in  the  regulations. 
Regulations  requiring  reporting  of  lost 
or  stolen  Order  Forms  are  modified  to 
standardize  reporting  to  local  DEA 
offices  of  responsibility. 

Part  1306 

This  part  contains  the  specific 
regulatory  requirements  for  the 
issuance,  filling,  and  filing  of 
prescriptions.  Changes  to  this  part  are 
being  proposed  to  reduce  regulatory 
requirements  for  pharmacies. 
Additional  changes  are  being  made  to 
correct  typographical  errors  in  the 
existing  text. 

Section  1306.02  contains  a  number  of 
definitions  which  are  proposed  to  be 
moved  to  part  1300  for  ease  of  reference. 

Section  1306.11  establishes  the 
requirements  for  prescriptions  for 
controlled  substances  listed  in  Schedule 
n.  Under  §  1306.11,  the  length  of  time 
a  pharmacy  is  permitted  to  obtain  a 
written  prescription  to  cover  an 
emergency  oral  prescription  for  a 
Schedule  II  controlled  substance  is  72 
hours.  Many  pharmacists  have 
expressed  the  view  that  there  often  is 
not  enough  time  to  meet  their  obligation 
within  the  time  permitted.  DEA  is 
therefore  proposing  to  extend  the  time 
allowed  to  obtain  the  written 
prescription  fi^m  72  hours  to  7  days. 

This  same  section  permits 
pharmacists  to  dispense  Schedule  II 
narcotics  to  patients  in  Long  Term  Care 
Facilities  (LTCFs)  pursuant  to 
prescriptions  transmitted  by  facsimile. 
The  facsimile  then  acts  as  the  original 
written  prescription  for  recordkeeping 
purposes.  DEA  is  proposing  to  add  a 
paragraph  to  §  1306.11  to  give 
pharmacies  the  same  authority  to  fill 
Schedule  11  narcotic  prescriptions 
transmitted  by  facsimile  for  patients  in 
a  home  hospice  setting  as  exists  for 
patients  in  LTCFs.  The  physician 
issuing  the  prescription  will  be  required 
to  note  that  the  patient  is  a  hospice 
patient  on  the  face  of  the  faxed 
prescription. 

Section  1306.13  contains  the  rules  for 
the  partial  filling  of  Schedule  II 
prescriptions.  A  prescription  for  a 
Schedule  11  controlled  substance  written 
for  a  patient  in  a  LTCF  or  for  a  patient 


with  a  medical  diagnosis  documenting  a 
terminal  illness  may  be  filled  in  partial 
quantities  to  include  individual  dosage 
units.  Section  1306.13(b)  requires  that 
prior  to  any  subsequent  partial  filling 
the  pharmacist  must  determine  that  the 
additional  partial  fillings  are  necessary. 
DEA  is  proposing  to  remove  this 
requirement. 

The  requirements  for  Schedule  Hi  and 
IV  controlled  substances  are  currently 
delineated  separately  from  those  in 
Schedule  V.  In  order  to  more  clearly 
differentiate  those  requirements  that  are 
identical  from  those  that  are  not,  where 
appropriate,  identical  rules  affecting  the 
controlled  substances  in  Schedule  V  are 
proposed  to  be  merged  with  those  for 
Schedule  III  and  IV.  DEA  is  proposing 
to  add  Schedule  V  references  to 
§  1306.21  and  delete  the  corresponding 
§  1306.31.  The  language  in  these  two 
sections  is  virtually  identical  and, 
therefore,  will  have  no  effect  on  the 
requirements  currently  in  place. 

Several  typographical  errors  and  an 
obsolete  term  are  proposed  to  be 
corrected  in  §  1306.22. 

Section  1306.23,  which  currently 
allows  for  the  partial  filling  of  Schedule 
III  and  IV  prescriptions,  is  proposed  to 
be  expanded  to  add  Schedule  V 
controlled  substances. 

Section  1306.25,  which  refers  to  the 
rules  for  filing  Schedule  HI  and  IV 
prescriptions  contained  in  §  1304.04(h), 
is  proposed  to  be  removed  and  replaced 
by  a  new  paragraph  (§  1306.24(c)). 

Section  1306.26  establishes  the  rules 
for  the  transfer  between  pharmacies  of 
prescription  information  for  Schedules 
III,  IV,  and  V  controlled  substances  for 
refill  purposes.  A  principal  requirement 
for  transferring  prescription  information 
is  that  the  original  prescription  may  be 
transferred  on  a  one  time  basis  only. 
This  limitation  was  and  is  extremely 
important  in  preventing  illegal  and 
unauthorized  refills  from  being 
dispensed.  The  prevention  of  diversion 
through  unauthorized  refills  is 
significantly  impacted  by  the  ability  of 
pharmacists  and  investigators  to  locate 
and  confirm  the  authenticity  of  original 
prescription  records.  However,  in 
situations  where  the  prescription 
information,  to  include  the  entire  refill 
history,  is  immediately  accessible  to  the 
pharmacist,  some  exceptions  to  the  one 
time  only  rule  are  proposed. 

DEA  is  proposing  to  permit 
pharmacies  sharing  a  real-time,  on-line 
electronic  database,  to  transfer 
prescription  information  for  refill 
purposes  for  Schedule  III,  IV,  and  V 
controlled  substances  as  often  as  refills 
are  authorized  by  law  and  the  original 
prescription.  In  addition  to  the 
requirements  currently  imposed  on 


prescription  transfers,  it  is  proposed 
that  a  pharmacy  Tilling  a  transferred 
prescription  will  be  required  to  record 
the  dates  of  all  previous  refills. 

Part  1307 

This  part  is  a  miscellaneous  part 
which  addresses  the  application  of  state 
law  and  other  Federal  Law,  exceptions 
to  regulations,  special  exceptions  for 
manufacture  and  distribution  of 
controlled  substances,  disposal  of 
controlled  substances,  and  special 
exempt  persons.  Changes  to  this  part  are 
being  proposed  to  correct  citation  errors 
and  omissions  and  to  consolidate 
similar  requirements.  Section  1307.01 
contains  a  definition  which  is  proposed 
to  be  moved  to  part  1300.  DEA  proposes 
to  remove  §  1307.12  and  include  its 
provisions  in  the  chart  of  coincident 
activities  contained  in  Part  1301.  DEA 
proposes  to  incorporate  §  1307.14, 
Distribution  upon  discontinuance  or 
transfer  of  business,  with  the 
redesignated  §  1301.52.  Transfer  of 
registration.  Section  1307.21  is 
proposed  to  be  amended  so  that  the 
requirements  for  reporting  controlled 
substances  to  be  disposed  of  will  be 
uniform  for  all  registrants  regardless  of 
whether  or  not  they  file  reports  to 
ARCOS. 

Part  1308 

This  part  sets  forth  the  stiiedules  of 
controlled  substances  and  mechanisms 
for  scheduling,  rescheduling,  or 
decontrolling  a  substance.  Se<;tion 
1308.04  is  proposed  io  be  removed  as 
unnecessary  since  it  is  outdated.  The 
following  tables  are  proposed  to  be 
removed  which  contain  information 
given  out  routinely  to  the  industry  and 
is  available  upon  request:  Section 
1308.24— Exempt  Chemical 
Preparations:  §  1308.26 — Excluded 
Veterinary  Anabolic  Steroid  Implant 
Products;'§  1308.32— Exempted 
prescription  products;  and  §  1308.34 — 
Exempt  Anabolic  Steroid  Products.  The 
sections  will  contain  a  reference  on  the 
procedure  to  request  a  copy  of  the 
tables. 

Sections  1.308.43.  1.308.46,  and 
1308.47  relating  to  hearings  are 
proposed  to  be  removed  as  their 
requirements  are  already  contained  in 
part  1316.  Proposed  to  be  added  to 
Section  1308.42  is  a  sentence  which 
provides  information  on  where  to  locate 
additional  information  on  hearings 
related  to  this  part. 

Part  1309 

Part  1309  is  proposed  to  be  amended 
by  moving  the  definitions  set  out  in 
§1309.02  into  part  1300.  This  will 
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provide  a  centralized  source  for  all 
definitions  for  parts  1301  through  1313. 

Further,  §§  1309.53  and  1309.57  are 
proposed  to  be  removed,  as  they 
duplicate  §  1316.44  and  1316.67 
respectively.  Sections  1309.54  through 
1306.56  are  proposed  to  be  redesignated 
as  §§1309.53  through  1309.55.  In 
addition,  §§  1309.21  (a)  and  (b),  1309.25 
(a)  and  (b),  and  1309.71(a)(2)  are 
proposed  to  be  amended  to  change  the 
citation  from  §  1310.01(f)(l)(iv)  to 
§1300.01(c)(28)(i)(D).  | 

Part  1310 

Part  1310  is  proposed  to  be  amended 
by  moving  the  definitions  set  out  in 
§1310.01  into  part  1300.  Sections 
1310.05  and  1310.08  will  be  amended  to 
remove  references  to  definitions  in 
§1310.01.  Section  1310.10(a)  is 
proposed  to  be  amended  to  change  the 
citation  from  §  1310.01(0(l)(iv)  to 
§1300.01(c)(28)(i)(D)  and  §§  1310.14(a) 
and  1310.15(d)  are  proposed  to  be 
amended  to  change  the  citation  from 
§1310.01(n(l)(iv)(A)to 
§  1300.01(c)(28)(i)(D)(l).  Finally. 
§  1310.09  is  proposed  to  be  removed,  as 
this  section  was  applicable  only  during 
the  initial  chemical  registration  period. 

Part  1311 

This  part  is  proposed  to  be  removed 
and  reserved.  The  requirements 
contained  in  part  1311  have  been 
incorporated  into  the  proposed 
revisions  to  part  1301. 


Part  1312 

This  part  contains  the  procedures 
governing  the  importation,  exportation, 
transshipment,  and  intransit  shipment 
of  controlled  substances.  Changes  are 
being  proposed  in  this  part  to  correct 
inaccurate  citations  and  typographical 
errors,  to  update  office  designations  and 
addresses,  and  to  move  the  definitions 
to  part  1300  for  ease  of  reference: 

Part  1313 

Part  1313  is  proposed  to  be  amended 
by  moving  the  definitions  set  out  in 
§  1313.02  into  part  1300.  In  addition, 
§§1313.15, 1313.21  and  1313.24  are 
proposed  to  be  amended  to  remove 
references  to  the  definitions  in 
§1313.02. 

Part  1316  I 

This  part  contains  the  regulatory 
requirements  and  authorities  related  to 
Administrative  Inspections,  Protection 
of  Researchers  and  Research  Subjects, 
Enfbrconent  Proceedings, 
Administrative  Hearings,  Seizure, 
Forfeiture,  and  Disposition  of  Property 
and  Expedited  Forfeiture  Proceedings 
for  Certain  Property.  Changes  to  this 


part  are  being  proposed  to  correct 
citation  errors  and  omissions  and  to 
consolidate  similar  requirements.  DEA 
proposes  to  revise  §  1316.13  to  replace 
the  present  schedule  of  inspections  with 
a  system  where  the  frequency  of 
inspections  will  be  determined  by  the 
history  of  the  registrant,  potential  for 
diversion,  or  the  amount  of  controlled 
substances  found  in  the  illicit  market. 
DEA  will  focus  inspection  resources  on 
diversion  prevention  and  problem  areas, 
reducing  the  intended  frequency  of 
inspections  of  registrants  with  a 
demonstrated  record  of  compliance. 
This  revision  only  applies  to 
distributors  of  controlled  substances 
listed  in  Schedules  II  through  V  and 
manufacturers  of  controlled  substances 
listed  in  Schedules  III  through  V.  The 
yearly  inspection  for  manufacturers  of 
controlled  substances  listed  in 
Schedules  I  and  II  and  distributors  of 
controlled  substances  listed  in  Schedule 
I  remains  unchanged.  This  proposal  is 
intended  to  reduce  the  expenditure  of 
time  and  effort,  both  on  the  part  of  DEA 
and  the  registrants  who  have  shown  a 
history  of  compliance  in  the  past  and 
continue  to  comply  with  the 
requirements  of  the  CSA. 

The  Deputy  Administrator,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  proposed  regulation  and 
by  approving  it  certifies  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  regulation  will 
streamline  the  current  regulations  set 
out  in  title  21.  Code  of  Federal 
Regulations,  parts  1300  to  end  and  to 
provide  regulatory  relief  to  registrants. 

This  proposed  regulation  has  been 
drafted  in  accordance  with  Executive 
Order  12866,  section  1(b).  Principles  of 
Regulation.  The  Office  of  Managment 
and  Budget  has  reviewed  this  proposed 
rule  and  determined  that  it  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review. 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


List  of  Subjects  in  21  CFR  Parts  1300- 
1316 

Administrative  practice  and 
procedure.  Drug  traffic  control.  Security 
measures,  Exports,  Imports,  Labeling, 
Packaging  and  containers.  Reporting 
requirements.  Prescription  drags. 
Narcotics,  List  I  and  List  n  chemicals, 
Research,  Seizures  and  forfeitures. 

21  CFR  Part  1300  is  proposed  to  be 
added  to  read  as  follows: 

PART  1300— DEnNITIONS 

1300.01  Definitions  relating  to  controlled 
substances. 

1300.02  Definitions  relating  to  listed 
chemicals. 

Authority:  21  U.S.C.  802, 871(b).  951 , 
958(f). 

§  1 300.01    Definitions  relating  to  controlled 
substances. 

(a)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802), 
except  that  certain  terms  used  in  part 
1316  of  this  chapter  are  defined  at  the . 
beginning  of  each  subpart  of  that  part. 

Q})  As  used  in  parts  1301  through 
1308  and  part  1312  of  this  chapter,  the 
following  terms  shall  have  the  meanings 
specified: 

(1)  The  term  Act  means  the  Controlled 
Substances  Act,  as  amended  (84  Stat. 
1242;  21  U.S.C.  801)  and/or  the 
Controlled  Substances  Import  and 
Export  Act,  as  amended  (84  Stat.  1285; 
21  U.S.C.  951). 

(2)  The  term  Administmtion  means 
the  Drag  Enforcement  Administration. 

(3)  The  term  Administrator  means  the 
Administrator  of  the  Drag  Enforcement 
Administration.  The  Administrator  has 
ueen  delegated  authority  under  the  Act 
by  the  Attorney  General  (28  CFR  0.100). 

(4)  The  term  anabolic  steroid  means 
any  drug  or  hormonal  substance, 
chemically  and  pharmacologically 
related  to  testosterone  (other  than 
estrogens,  progestins,  and 
corticosteroids)  that  promotes  muscle 
growth,  and  includes: 

(i)  Boldenone; 

(ii)  Chlorotestosterone  (4- 
chlortestosterone); 

(iii)  Clostebol; 

(iv)  Dehydrochlormethyltestosterone; 

(v)  Dihydrotestosterone  (4- 
dihydrotestosterone); 

(vi)  Drostanolone; 

(vii)  Ethylestrenol; 

(viii)  Fluoxymesterone; 

(ix)  Formebulone  (formebolone); 

(x)  Mesterolone; 

(xi)  Methandienone; 

(xii)  Methandranone; 

(xiii)  Methandriol; 

(xiv)  Methandrostenolone; 


(xv)  Methenolone; 

(xvi)  Methyltestosterone; 

(xvii)  Mibolerone; 

(xviii)  Nandrolone; 

(xix)  Norethandrolone; 

(xx)  Oxandrolone; 

(xxi)  Oxymesterone; 

(xxii)  Oxymetholone; 

(xxiii)  Stanolone; 

(xxiv)  Stanozolol; 

(xxv)  Testolactone; 

(xxvi)  Testosterone; 

(xxvii)  Trenbolone;  and 

(xxviii)  Any  salt,  ester,  or  isomer  of  a 
drag  or  substance  described  or  listed  in 
this  paragraph,  if  that  salt,  ester,  or 
isomer  promotes  muscle  growth.  Except 
such  term  does  not  include  an  anabolic 
steroid  which  is  expressly  intended  for 
administration  through  implants  to 
cattle  or  other  nonhuman  species  and 
which  has  been  approved  by  the 
Secretary  of  Health  and  Human  Services 
for  such  administration.  If  any  person 
prescribes,  dispenses,  or  distributes 
such  steroid  for  human  use,  such  person 
shall  be  considered  to  have  prescribed, 
dispensed,  or  distributed  an  anabolic 
steroid  within  the  meaning  of  this 
paragraph. 

(5)  The  term  basic  class  means,  as  to 
controlled  substances  listed  in 
Schedules  I  and  II: 

(i)  Each  of  the  opiates,  including  its 
isomers,  esters,  ethers,  salts,  and  salts  of 
isomers,  esters,  and  ethers  whenever  the 
existence  of  such  isomers,  esters,  ethers, 
and  salts  is  possible  within  the  specific 
chemical  designation,  listed  in 
§  1308.11(b)  of  this  chapter; 

(ii)  Each  of  the  opium  derivatives, 
including  its  salts,  isomers,  and  salts  of 
isomers  whenever  the  existence  of  such 
salts,  isomers,  and  salts  of  isomers  is 
possible  within  the  specific  chemical 
designation,  listed  in  §  1308.11(c)  of  this 
chapter; 

(iii)  Each  of  the  hallucinogenic 
substances,  including  its  sahs,  isomers, 
and  salts  of  isomers  whenever  the 
existence  of  such  salts,  isomers,  and 
salts  of  isomers  is  possible  within  the 
specific  chemical  designation,  listed  in 
§  1308.11(d)  of  this  chapter; 

(iv)  Each  of  the  following  substances, 
whether  produced  directly  or  indirectly 
by  extraction  from  substances  of 
vegetable  origin,  or  independently  by 
means  of  chemical  synthesis,  or  by  a 
combination  of  extraction  and  chemical 
synthesis: 

(A)  Opium,  including  raw  opium, 
opium  extracts,  opiimi  fluid  extracts, 
powdered  opium,  granulated  opium, 
deodorized  opium  and  tincture  of 
opium; 

(B)  Apomorphine; 

(C)  Codeine; 

(D)  Etorphine  hydrochloride; 


(E)  Ethylmorphine; 

(F)  Hydrocodone; 

(G)  Hydromorphone; 
(H)  Metopon; 

(I)  Morphine; 

(J)  Oxycodone; 

(K)  Oxymorphone; 

(L)  Thebaine; 
-  (M)  Mixed  alkaloids  of  opium  listed 
in  Section  1308.12(b)(2)  of  this  chapter: 

(N)  Cocaine;  and 

(O)  Ecgonine; 

(v)  Each  of  the  opiates,  including  its 
isomers,  esters,  ethers,  salts,  and  salts  of 
isomers,  esters,  and  ethers  whenever  the 
existence  of  such  isomers,  esters,  ethers, 
and  salts  is  possible  within  the  specific 
chemical  designation,  listed  in 
§  1308.12(c)  of  this  chapter;  and 

(vi)  Methamphetamine,  its  sahs, 
isomers,  and  salts  of  its  isomers; 

(vii)  Amphetamine,  its  salts,  optical 
isomers,  and  salts  of  its  optical  isomers; 

(viii)  Phenmetrazine  and  its  salts; 

(ix)  Methylphenidate; 

(x)  Each  of  the  substances  having  a 
depressant  effect  on  the  central  nervous 
system,  including  its  salts,  isomers,  and 
salts  of  isomers  whenever  the  existence 
of  such  salts,  isomers,  and  salts  of 
isomers  is  possible  within  the  specific 
chemical  designation,  listed  in 
§  1308.12(e]  of  this  chapter. 

(6)  The  term  commercial  container 
means  any  bottle,  jar,  tube,  ampule,  or 
other  receptacle  in  which  a  substance  is 
held  for  distribution  or  dispensing  to  an 
ultimate  user,  and  in  addition,  any  box 
or  package  in  which  the  receptacle  is 
held  for  distribution  or  dispensing  to  an 
ultimate  user.  The  term  commercial 
container  does  not  include  any  package 
liner,  package  insert  or  other  material 
kept  with  or  within  a  commercial 
container,  nor  any  carton,  crate,  drum, 
or  other  package  in  which  commercial 
containers  are  stored  or  are  used  for 
shipment  of  controlled  substances. 

(7)  The  term  compounder  means  any 
person  engaging  in  maintenance  or 
detoxification  treatment  who  also 
mixes,  prepares,  packages  or  changes 
the  dosage  form  of  a  narcotic  drug  listed 
in  Schedules  II.  Ill,  IV  or  V  for  use  in 
maintenance  or  detoxification  treatment 
by  another  narcotic  treatment  program. 

(8)  The  term  Controlled  Substance  has 
the  meaning  given  in  section  802(6)  of 
Title  21.  United  States  Code  (U.S.C). 

(9)  The  term  customs  territory  of  the 
United  States  means  the  several  States, 
the  District  of  Columbia,  and  Puerto 
Rico. 

(10)  The  term  detoxification  treatment 
means  the  dispensing,  for  a  period  of 
time  as  specified  below,  of  a  narcotic 
drag  or  narcotic  drags  in  decreasing 
doses  to  an  individual  to  alleviate 
adverse  physiological  or  psychological 


effects  incident  to  withdrawal  from  the 
continuous  or  sustained  use  of  a 
narcotic  drag  and  as  a  method  of 
bringing  the  individual  to  a  narcotic 
drug-free  state  within  such  period  of 
lime.  There  are  two  types  of 
detoxification  treatment:  Short-term 
detoxification  treatment  and  long-term 
detoxification  treatment. 

(i)  Short-term  detoxification  treatment 
is  for  a  period  not  in  excess  of  30  days. 

(ii)  Long-term  detoxification  treatment 
is  for  a  period  more  than  30  days  but  not 
in  excess  of  180  days. 

(11)  The  term  dispenser  means  an 
individual  practitioner,  institutional 
practitioner,  pharmacy  or  pharmacist 
who  dispenses  a  controlled  substance. 

(12)  The  term  export  means,  with 
respect  to  any  article,  any  taking  out  or 
removal  of  such  article  from  the 
jurisdiction  of  the  United  States 
(whether  or  not  such  taking  out  or 
removal  constitutes  an  exportation 
within  the  meaning  of  the  customs  and 
related  laws  of  the  United  States). 

(13)  The  term  exporter  includes  every 
person  who  exports,  or  who  acts  as  an 
export  broker  for  exportation  of, 
controlled  substances  listed  in  any 
schedule. 

(14)  The  term  hearing  means: 

(i)  In  part  1301  of  this  chapter,  any 
hearing  held  for  the  granting,  denial, 
revocation,  or  suspension  of  a 
registration  pursuant  to  seclions  303, 
304,  and  1008  of  the  Aci  (21  U.S.C.  823, 
824  and  958). 

(ii)  In  part  1303  of  this  chapter,  any 
hearing  held  regarding  the 
determination  of  aggregate  production 
quota  or  the  issuance,  adjustment, 
suspension,  or  denial  of  a  procurement 
quota  or  an  individual  manufacturing 
quota. 

(iii)  In  part  1 308  of  this  chapter,  any 
hearing  held  for  the  issuance, 
amendment,  or  repeal  of  any  nile 
issuable  pursuant  to  section  201  of  the 
Act  (21  use.  811). 

(15)  The  term  home  infusion 
pharmacy  means  a  pharmacy  which 
compounds  solutions  for  direti 
administration  to  a  patient  in  a  private 
residence.  Long  Term  Care  Facility  or 
hospice  setting  by  means  of  parenteral, 
intravenous,  intramuscular, 
subcutaneous  or  intraspinal  infusion. 

(16)  The  term  import  means,  with 
respect  to  any  article,  any  bringing  in  or 
introduction  of  such  article  into  either 
the  jurisdiction  of  the  United  States  or 
the  customs  territory  of  the  United 
States,  and  from  the  jurisdiction  of  the 
United  States  into  the  customs  territory 
of  the  United  States  (whether  or  not 
such  bringing  in  or  introduction 
constitutes  an  importation  within  the 
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meaning  of  the  tariff  laws  of  the  United 
States). 

(17)  The  term  importer  includes  every 
person  who  imports,  or  who  acts  as  an 
import  broker  for  importation  of, 
controlled  substances  listed  in  any 
schedule. 

(18)  The  term  individual  practitioner 
means  a  physician,  dentist,  veterinarian, 
or  other  individual  licensed,  registered, 
or  otherwise  permitted,  by  the  United 
States  or  the  jurisdiction  in  which  he/ 
she  practices,  to  dispense  a  controlled 
substance  in  the  course  of  professional 
practice,  but  does  not  include  a 
pharmacist,  a  pharmacy,  or  an 
institutional  practitioner. 

(19)  The  term  institutional 
practitioner  means  a  hospital  or  other 
person  (other  than  an  individual) 
licensed,  registered,  or  otherwise 
permitted,  by  the  United  States  or  the 
jiuisdiction  in  which  it  practices,  to 
dispense  a  controlled  substance  in  the 
course  of  professional  practice,  but  does 
not  include  a  pharmacy. 

(20)  The  term  interested  person  means 
any  person  adversely  affected  or 
aggrieved  by  any  rule  or  proposed  rule 
issuable  pursuant  to  section  201  of  the 
Act  (21  U.S.C.  811). 

(21)  The  term  inventory  means  all 
fiactory  and  branch  stocks  in  finished 
form  of  a  basic  class  of  controlled 
substance  manufactured  or  otherwise 
acquired  by  a  registrant,  whether  in 
buUc,  commercial  containers,  or 
contained  in  pharmaceutical 
preparations  in  the  possession  of  the 
registrant  (including  stocks  held  by  the 
registrant  under  separate  registration  as 
a  manufactiuer,  importer,  exporter,  or 
distributor). 

(22)  The  term  isomer  means  the 
optical  isomer,  except  as  used  in 

§  1308.11(d)  and  §  1308.12(b)(4).  As 
used  in  §  1308.11(d),  the  term  isomer 
means  the  optical,  positional,  or 
geometric  isomer.  As  used  in 
§  1308.12(bK4),  the  term  isomer  means 
the  optical  or  geometric  isomer. 

(23)  The  term  jurisdiction  of  the 
United  States  means  the  customs 
territory  of  the  United  States,  the  Virgin 
Islands,  the  Canal  Zone,  Guam, 
American  Samoa,  and  the  Trust 
Territories  of  the  Paciflc  Islands. 

(24)  The  term  label  means  any  display 
of  written,  printed,  or  graphic  matter 
placed  upon  the  commercial  container 
of  any  controlled  substance' by  any 
manufacturer  of  such  substance. 

(25)  The  term  labeling  means  all 
labels  and  other  written,  printed,  or 
graphic  matter: 

(i)  Upon  any  controlled  substance  or 
any  of  its  commercial  containers  or 
wrappers,  or 


(ii)  accompanying  such  controlled 
substance. 

(26)  The  term  Long  Term  Care  Facility 
(LTCF)  means  a  nursing  home, 
retirement  care,  mental  care  or  other 
facility  or  institution  which  provides 
extended  health  care  to  resident 
patients. 

(27)  The  term  maintenance  twatment 
means  the  dispensing  for  a  period  in 
excess  of  twenty-one  days,  of  a  narcotic 
drug  or  narcotic  drugs  in  the  treatment 
of  an  individual  for  dependence  upon 
heroin  or  other  morphine- like  drug. 

(28)  The  term  manufacture  means  the 
producing,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
other  substance  or  the  packaging  or 
repackaging  of  such  substance,  or  the 
labeling  or  relabeling  of  the  commercial 
container  of  such  substance,  but  does 
not  include  the  activities  of  a 
practitioner  who,  as  an  incident  to  his/ 
her  administration  or  dispensing  such 
substance  in  the  course  of  his/her 
professional  practice,  prepares, 
compounds,  packages  or  labels  such 
substance.  The  term  manufacturer 
means  a  person  who  manufactures  a 
drug  or  other  substance,  whether  under 
a  registration  as  a  manufacturer  or  under 
authority  of  registration  as  a  researcher 
or  chemical  analyst. 

(29)  The  term  mid-level  practitioner 
means  an  individual  practitioner,  other 
than  a  physician,  dentist,  veterinarian, 
or  podiatrist,  who  is  licensed, 
registered,  or  otherwise  permittedtiy  the 
United  States  or  the  jurisdiction  in 
which  he/she  practices,  to  dispense  a 
controlled  substance  in  the  course  of 
professional  practice.  Examples  of  mid- 
level  practitioners  include,  but  are  not 
limited  to,  health  care  providers  such  as 
nurse  practitioners,  nurse  midwives, 
nurse  anesthetists,  clinical  nurse 
specialists  and  physician  assistants  who 
are  authorized  to  dispense  controlled 
substances  by  the  state  in  which  they 
practice. 

(30)  The  term  name  means  the  ofHcial 
name,  common  or  usual  name,  chemical 
name,  or  brand  name  of  a  substance. 

(31)  The  term  narcotic  drug  means 
any  of  the  following  whether  produced 
directly  or  indirectly  by  extraction  from 
substances  of  vegetable  origin  or 
independently  by  means  of  chemical 
synthesis  or  by  a  combination  of 
extraction  and  chemical  synthesis: 

(i)  Opium,  opiates,  derivatives  of 
opium  and  opiates,  including  their 
isomers,  esters,  ethers,  salts,  and  salts  of 
isomers,  esters,  and  ethers  whenever  the 
existence  of  such  isomers,  esters,  ethers 
and  salts  is  possible  within  the  specific 
chemical  designation.  Such  term  does 
not  include  the  isoquinoline  alkaloids  of 
opium. 


(ii)  Poppy  straw  and  concentrate  of 
poppy  straw. 

(iii)  Coca  leaves,  except  coca  leaves 
and  extracts  of  coca  leaves  from  which 
cocaine,  ecgonine  and- derivatives  of 
ecgonine  or  their  salts  have  been 
removed. 

(iv)  Cocaine,  its  salts,  optical  and 
geometric  isomers,  and  salts  of  isomers. 

(v)  Ecgonine,  its  derivatives,  their 
salts,  isomers  and  salts  of  isomers. 

(vi)  Any  compound,  mixture,  or 
preparation  which  contains  any 
quantity  of  any  of  the  substances 
referred  to  in  paragraphs  (b)(3l)  (i) 
through  (v)  of  this  section. 

{32rThe  term  narcotic  treatment 
program  means  a  program  engaged  in 
maintenance  and/or  detoxification 
treatment  with  narcotic  drues. 

(33)  The  term  net  disposal  means,  for 
a  stated  period,  the  quantity  of  a  basic 
class  of  controlled  substance  distributed 
by  the  registrant  to  another  person,  plus 
the  quantity  of  that  basic  class  used  by 
the  registrant  in  the  production  of  (or 
converted  by  the  registrant  into)  another 
basic  class  of  controlled  substance  or  a 
noncontrolled  substance,  plus  the 
quantity  of  that  basic  class  otherwise 
disposed  of  by  the  registrant,  less  the 
quantity  of  that  basic  class  returned  to 
the  registrant  by  any  purchaser,  and  less 
the  quantity  of  that  basic  class 
distributed  by  the  registrant  to  another 
registered  manufacturer  of  that  basic 
class  for  purposes  other  than  use  in  the 
production  of,  or  conversion  into, 
another  basic  class  of  controlled 
substance  or  a  noncontrolled  substance 
or  in  the  manufacture  of  dosage  forms 
ofthat  basic  class. 

(34)  The  term  pharmacist  means  any 
pharmacist  licensed  by  a  State  to 
dispense  controlled  substances,  and 
shall  include  any  other  person  (e.g., 
pharmacist  intern)  authorized  by  a  State 
to  dispense  controlled  substances  under 
the  supervision  of  a  pharmacist  licensed 
by  such  State. 

(35)  The  term  person  includes  any 
individual,  corporation,  government  or 
governmental  subdivision  or  agency, 
business  trust,  partnership,  association, 
or  other  legal  entity. 

(36)  The  term  prescription  means  an 
order  for  medication  which  is  dispensed 
to  or  for  an  ultimate  user  but  does  not 
include  an  order  for  medication  which 
is  dispensed  for  immediate 
administration  to  the  ultimate  user, 
(e.g.,  an  order  to  dispense  a  drug  to  a 
bed  patient  for  immediate 
administration  in  a  hospital  is  not  a 
prescription.) 

(37)  The  term  proceeding  means  all 
actions  taken  for  the  issuance, 
amendment,  or  repeal  of  any  rule  issued 
pursuant  to  section  201  of  the  Act  (21 


U.S.C.  811),  commencing  with  the 
publication  by  the  Administrator  of  the 
proposed  rule,  amended  rule,  or  repeal 
in  the  Federal  Register. 

(38)  The  term  purchaser  means  any 
registered  person  entitled  to  obtain  and 
execute  order  forms  pursuant  to 
§1305.04  and  1305.06. 

(39)  The  term  readily  retrievable 
means  that  certain  records  are  kept  by 
automatic  data  processing  systems  or 
other  electronic  or  mechanized 
recordkeeping  systems  in  such  a  manner 
that  they  can  be  separated  out  from  all 
other  records  in  a  reasonable  time  and/ 
or  records  are  kept  on  which  certain 
items  are  asterisked,  redlined,  or  in 
some  other  maimer  visually  identifiable 
apart  from  other  items  appearing  on  the 
records. 

(40)  The  terms  register  and 
registration  refer  only  to  registration 
required  and  permitted  by  sections  303 
or  1007  of  the  Act  (21  U.S.C.  823  or 
957). 

(41)  The  term  registrant  means  any 
person  who  is  registered  pursuant  to 
either  section  303  or  section  1008  of  the 
Act  (21  U.S.C.  823  or  958). 

(42)  The  term  supp/ier  means  any 
registered  person  entitled  to  fill  order 
forms  pursuant  to  §  1305.08. 

§1300.02    Deflnltions  retoUng  to  Hsted 
clwmicais. 

(a)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802). 
except  that  certain  terms  used  in  part 
1316  of  this  chapter  are  defined  at  the 
beginning  of  each  subpart  of  that  part. 

5))  As  used  in  parts  1309, 1310  and 
1313  of  this  chapter,  the  following  terms 
shall  have  the  meaning  specified: 

(1)  The  term  Act  means  the  Controlled 
Substances  Act,  as  amended  (84  Stat. 
1242;  21  U.S.C.  801)  and/or  the 
Controlled  Substances  Import  and 
Export  Act,  as  amended  (84  Stat.  1285; 
21  U.S.C.  951)  as  amended. 

(2)  The  term  Administration  means 
the  Drug  Enforcement  Administration. 

(3)  The  term  Administrator  means  the 
Administrator  of  the  Drug  Enforcement 
Administration.  The  Administrator  has 
been  delegated  authority  under  the  Act 
by  the  Attorney  General  (28  CFR  0.100). 

(4)  The  terms  broker  and  trader  mean 
any  individual,  corporation,  corporate 
division,  partnership,  association,  or 
other  legal  entity  which  assists  in 
arranging  an  international  transaction  in 
a  listed  chemical  by — 

(i)  Negotiating  contracts; 

(ii)  Serving  as  an  agent  or 
intermediary;  or 

(iii)  Fulfilling  a  formal  obligation  to 
complete  the  transaction  by  bringing 
together  a  buyer  and  seller,  a  buyer  and 


transporter,  or  a  seller  and  transporter, 
or  by  receiving  any  form  of 
compensation  for  so  doing. 

(5)  The  term  chemical  export  means 
transferring  ownership  or  control,  or  the 
sending  or  taking  of  threshold  quantities 
of  listed  chemicals  out  of  the  United 
States  (whether  or  not  such  sending  or 
taking  out  constitutes  an  exportation 
within  the  meaning  of  the  Customs  and 
related  laws  of  the  United  States). 

(6)  The  term  chemical  exporter  is  a 
regulated  person  who,  as  the  principal 
party  in  interest  in  the  export 
transaction,  has  the  power  and 
responsibility  for  determining  and 
controlling  the  sending  of  the  listed 
chemical  out  of  the  United  States. 

(7)  The  term  chemical  import  means 
with  respect  to  a  listed  chemical,  any 
bringing  in  or  introduction  of  such 
listed  chemical  into  either  the 
jurisdiction  of  the  United  States  or  into 
the  Customs  territory  of  the  United 
States  (whether  or  not  such  bringing  in 
or  introduction  constitutes  an 
importation  within  the  meaning  of  the 
tariff  laws  of  the  United  States). 

(8)  The  term  chemical  importer  is  a 
regulated  person  who,  as  the  principal 
party  in  interest  in  the  import 
transaction,  has  the  power  and 
responsibility  for  determining  and 
controlling  the  bringing  in  or 
introduction  of  the  listed  chemical  into 
the  United  States. 

(9)  The  term  chemical  mixture  means 
a  combination  of  two  or  more  chemical 
substances,  at  least  one  of  which  is  not 
a  listed  chemical,  except  that  such  term 
does  not  include  any  combination  of  a 
listed  chemical  with  another  chemical 
that  is  present  solely  as  an  impurity  or 
which  has  been  created  to  evade  the 
requirements  of  the  Act. 

(10)  The  term  customs  territory  of  the 
United  States  means  the  several  States, 
the  District  of  Columbia,  and  Puerto 

Rico. 

(11)  The  term  encapsulating  machine 
means  any  manual,  semi-automatic,  or 
fully  automatic  equipment  which  may 
be  used  to  fill  shells  or  capsules  with 
any  powdered,  granular,  semi-solid,  or 
liquid  material. 

(12)  The  term  established  business 
relationship  with  a  foreign  customer 
means  the  regulated  person  has 
exported  a  listed  chemical  at  least  once 
within  the  past  six  months,  or  twice 
within  the  past  twelve  months  to  a 
foreign  manufacturer,  distributor,  or  end 
user  of  the  chemical  that  has  an 
established  business  in  the  foreign 
country  with  a  fixed  street  address.  A 
person  or  business  which  functions  as  a 
broker  or  intermediary  is  not  a  customer 
within  the  meaning  of  this  section.  The 
term  also  means  that  the  regulated 


person  has  provided  the  Administration 
with  the  following  information  in 
accordance  with  the  Waiver  of  15-day 
advance  notice  requirements  of 
§1313.24  of  this  chapter: 

(i)  The  name  and  street  address  of  the 
chemical  exporter  and  of  each  regular 
customer; 

(ii)  The  telephone  number,  telex 
number,  contact  person,  and  where 
available,  the  facsimile  number  for  the 
chemical  exporter  and  for  each  regular 
customer; 

(iii)  The  nature  of  the  regular 
customer's  business  (i.e..  importer, 
exporter,  distributor,  manufacturer, 
etc.),  and  if  known,  the  use  to  which  the 
listed  chemical  or  chemicals  will  be 
applied; 

(iv)  The  duration  of  the  business 
relationship; 

(v)  The  frequency  and  number  of 
transactions  occurring  during  the 
preceding  12-month  period; 

(vi)  the  amounts  and  the  listed 
chemical  or  chemicals  involved  in 
regulated  transactions  between  the 
chemical  exporter  and  regular  customer; 

(vii)  The  method  of  delivery  (direct 
shipment  or  through  a  broker  or 
forwarding  agent);  and 

(viii)  Other  information  that  the 
chemical  exporter  considers  relevant  for 
determining  whether  a  customer  is  a 
regular  customer. 

(13)  The  term  established  record  as  an 
importer  means  that  the  regulated 
person  has  imported  a  listed  chemical  at 
least  once  within  the  past  six  months, 
or  twice  within  the  past  twelve  months 
from  a  foreign  supplier.  The  term  also 
means  that  the  regulated  person  has 
provided  the  Administration  with  the 
following  information  in  accordance 
with  the  waiver  of  the  1 5-day  advance 
notice  requirements  of  §  1313.15  of  this 
chapter: 

(i)  The  name.  DEA  registration 
number  (where  applicable),  street 
address,  telephone  number,  telex 
number,  and.  where  available,  the 
facsimile  number  of  the  regulated 
person  and  of  each  foreign  supplier;  and 

(ii)  The  frequency  and  number  of 
transactions  occurring  during  the 
preceding  12  month  period. 

(14)  The  term  hearing  means  any 
hearing  held  for  the  granting,  denial, 
revocation,  or  suspension  of  a 
registration  pursuant  to  sections  303, 
304.  and  1008  of  the  Act  (21  U.S.C.  823. 
824  and  958). 

(15)  The  term  international 
transaction  means  a  transaction 
involving  the  shipment  of  a  listed 
chemical  across  an  international  border 
(other  than  a  United  States  border)  in 
which  a  broker  or  trader  located  in  the 
United  States  participates. 
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(16)  The  term  jurisdiction  of  the 
United  States  means  the  customs 
territory  of -the  United  States,  the  Virgin 
Islands,  the  Canal  Zone,  Guam, 
American  Samoa,  and  the  Trust 
Territories  of  the  Pacific  Islands. 

(17)  The  term  listed  chemical  means 
any  list  I  chemical  or  List  II  chemical. 

(18)  The  term  List  I  chemical  means 
a  chemical  specifically  designated  by 
the  Administrator  in  §  1310.02(a)  of  this 
chapter  that,  in  addition  to  legitimate 
uses,  is  used  in  manufacturing  a 
controlled  substance  in  violation  of  the 
Act  and  is  important  to  the  manufacture 
of  a  controlled  substance. 

(19)  The  term  List  U  chemical  means 
a  chemical,  other  than  a  List  I  chemical, 
specifically  designated  by  the 
Administrator  in  §  1310.02(b)  of  this 
chapter  that,  in  addition  to  legitimate 
uses,  is  used  in  manufacturing  a 
controlled  substance  in  violation  of  the 
Act, 

(20)  The  term  name  means  the  official 
name,  common  or  usual  name,  chemical 
name,  or  brand  name  of  a  substance. 

(21)  The  term  person  includes  any 
individual,  corporation,  government  or 
governmental  subdivision  or  agency, 
business  trust,  partnership,  association, 
or  other  legal  entity. 

(22)  The  term  readily  retrievable 
means  that  certain  records  are  kept  by 
automatic  data  processing  systems  or 
other  dectronic  or  mechanized 
recordkeeping  systems  in  such  a  manner 
that  they  can  be  separated  out  from  all 
other  records  in  a  reasonable  time  and/ 
or  records  are  kept  on  which  certain 
items  are  asterisked,  redlined,  or  in 
some  other  manner  visually  identifiable 
apart  Erom  other  items  appearing  on  the 
records. 

(23)  The  terms  register  and 
regtstration  refer  only  to  registration 
required  and  permitted  by  sections  303 
or  1007  of  the  Act  (21  U.S.C.  823  or 
957). 

(24)  The  term  registrant  means  any 
person  who  is  registered  pursuant  to 
either  section  303  or  section  1008  of  the 
Act  (21  U.S.C.  823  or  958). 

(25)  The  term  regular  customer  means 
a  person  with  whom  the  regulated 
person  has  an  established  business 
relationship  for  a  specified  listed 
chemical  or  chemicals  that  has  been 
reported  to  the  Administration  subject 
to  the  criteria  established  in 
§1300.0l(b](12). 

(26)  The  term  regular  importer  means, 
with  respect  to  a  listed  chemical,  a 
person  that  has  an  established  record  as 
an  importer  of  that  listed  chemical  that 
is  reported  to  the  Administrator. 

(27)  The  term  regulated  person  means 
any  individual,  corporation, 
partnership,  association,  or  other  legal 


entity  who  manufactures,  distributes, 
imports,  or  exports  a  listed  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine,  or  who  acts  as  a  broker  or 
trader  for  an  international  transaction 
involving  a  listed  chemical,  tableting 
machine,  or  encapsulating  machine. 

(28)  The  term  regulated  transaction 
means: 

(i)  A  distribution,  receipt,  sale, 
importation,  or  exportation  of  a  listed 
chemical,  or  an  international  transaction 
involving  shipment  of  a  listed  chemical, 
or  if  the  Administrator  establishes  a 
threshold  amount  for  a  specific  listed 
chemical,  a  threshold  amount  as 
determined  by  the  Administrator,  which 
includes  a  cumulative  threshold  amount 
for  multiple  transactions,  of  a  listed 
chemical,  except  that  such  term  does 
not  include: 

(A)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agents  or  employees  of  a  single 
regulated  person;  in  this  context,  agents 
or  employees  means  individuals  under 
the  direct  management  and  control  of 
the  regulated  person; 

(B)  A  delivery  of  a  listed  chemical  to 
or  by  a  common  or  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contract  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  connection  with 
the  distribution,  importation,  or 
exportation  of  a  listed  chemical  to  a 
third  person,  this  paragraph  does  not 
relieve  a  distributor,  importer,  or 
exporter  ft-om  compliance  with  this  part 
or  parts  1309  and  1313  of  this  chapter; 

(C)  Any  category  of  transaction  or  any 
category  of  transaction  for  a  specific 
listed  chemical  or  chemicals  specified 
by  regulation  of  the  Administrator  as 
excluded  from  this  definition  as 
unnecessary  for  enforcement  of  the  Act; 

(D)  Any  transaction  in  a  listed 
chemical  that  is  contained  in  a  drug  that 
may  be  marketed  or  distributed  lawfully 
in  the  United  States  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  unless — 

(2)  The  drug  contains  ephedrine  or  its 
salts,  optical  isomers,  or  salts  of  optical 
isomers  as  the  only  active  medicinal 
ingredient  or  contains  ephedrine  or  its 
salts,  optical  isomers  or  salts  of  optical 
isomers  and  therapeutically 
insignificant  quantities  of  another  active 
medicinal  ingredient.  For  purposes  of 
this  paragraph,  the  term 
"therapeutically  insignificant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.,  the  qualitative  and 
quantitative  composition  of  active 
ingredients  within  the  product)  is  not 
listed  in  any  of  the  following 


compendiums:  American 
Pharmaceutical  Association  (Apha) 
Handbook  of  Nonprescription  Drugs; 
Drug  Facts  and  Comparisons  (published 
by  Welters  Kluwer  Company);  or  USP 
DI  (published  by  authority  of  the  United 
States  Pharmacopeial  Convention,  Inc.); 
or  the  product  is  not  listed  iii  §  1310.15 
of  this  chapter  as  an  exempt  drug 
product.  For  drug  products  having 
formulations  not  found  in  the  above 
compendiums,  the  Administrator  shall 
determine,  pursuant  to  a  written  request 
as  specified  in  §  1310.14  of  this  chapter, 
whether  the  active  medicinal 
ingredients  are  present  in  quantities 
considered  therapeutically  significant 
for  purposes  of  this  paragraph;  or 

[2)  The  Administrator  has  determined 
pursuant  to  the  criteria  in  §  1310.10  of 
this  chapter  that: 

(i)  The  drug  or  group  of  drugs  is  being 
diverted  to  obtain  the  listed  chemical 
for  use  in  the  illicit  production  of  a 
controlled  substance;  and 

[ii)  The  quantity  of  ephedrine  or  other 
listed  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  established  for  that  chemical 
by  the  Administrator; 

(E)  Any  transaction  in  a  chemical 
mixture  fisted  in  §  1310.13  of.this 
chapter. 

(ii)  A  distribution,  importation,  or 
exportation  of  a  tableting  machine  or 
encapsulating  machine  except  that  such 
term  does  not  include  a  domestic  lawful 
distribution  in  the  usual  course  of 
business  between  agents  and  employees 
of  a  single  regulated  person;  in  this 
context,  agents  or  employees  means 
individuals  imder  the  direct 
management  and  control  of  the 
regulated  person. 

(29)  The  term  retail  distributor  means 
a  distributor  whose  List  I  chemical 
activities  are  restricted  to  the  sale  of 
drug  products  that  are  regulated  as  List 
I  chemicals  pursuant  to 

§  1300.01(b)(28)(i)P),  directly  to  walk- 
in  customers  for  personal  use. 

(30)  The  term  tableting  machine 
means  any  manual,  semi-automatic,  or 
fully  automatic  equipment  which  may 
be  used  for  the  compaction  or  molding 
of  powdered  or  granular  solids,  or  semi- 
solid material,  to  produce  coherent  solid 
tablets. 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822.  823,  824. 
871(b),  875,  877,  952,  956,  957,  958,  unless 
otherwise  noted. 

2.  Section  1301.01  is  proposed  to  be 
revised  to  read  as  follows: 


§1301.01    Scope  of  part  1301. 

Procedures  governing  the  registration 
of  manufacturers,  distributors, 
dispensers,  importers,  and  exporters  of 
controlled  substances  pursuant  to 
sections  301-304  and  1007-1008  of  the 
Act  (21  U.S.C.  821-824  and  957-958) 
are  set  forth  generally  by  those  sections 
and  specifically  by  the  sections  of  this 

part. 

3.  Section  1301.02  is  proposed  to  be 
revised  to  read  as  follows: 

§1301.02    Definitions. 

Any  term  used  in  this  part  shall  have 
the  definition  set  forth  in  section  102  of 
the  Act  (21  U.S.C.  802)  or  Part  1300  of 
this  chapter. 

4.  As  set  forth  in  the  Preamble,  part 
1301  is  also  proposed  to  be  amended  by 
revising  §§  1301.11  through  1301.52  and 
the  undesignated  center  headings  and 
by  removing  §§  1301.53  through  1301.63 
and  the  undesignated  center  headings: 


Registration 

§1301.11    Persons  requiredto  register. 

(a)  Every  person  who  manufactures, 
distributes,  dispenses,  imports,  or 
exports  any  controlled  substance  or  who 
proposes  to  engage  in  the  manufacture, 
distribution,  dispensing,  importation  or 
exportation  of  any  controlled  substance 
shall  obtain  a  registration  unless 
exempted  by  law  or  pursuant  to 
§§  1301.22-1301.26.  Only  persons 
actually  engaged  in  such  activities  are 
required  to  obtain  a  registration;  related 
or  affiliated  persons  who  are  not 
engaged  in  such  activities  are  not 
required  to  be  registered.  (For  example, 
a  stockholder  or  parent  corporation  of  a 
corporation  manufacturing  controlled 
substances  is  not  required  to  obtain  a 
registration.) 

§  1301 .1 2    Separate  registrations  for 
separate  locations. 

(a)  A  separate  registration  is  required 
for  each  principal  place  of  business  or 
professional  practice  at  one  general 
physical  location  where  controlled 
substances  are  manufactured, 
distributed,  imported,  exported,  or 
dispensed  by  a  person. 

(b)  The  following  locations  shall  be 
deemed  not  to  be  places  where 
controlled  substances  are  manufactured, 
distributed,  or  dispensed: 

(1)  A  warehouse  where  controlled 
substances  are  stored  by  or  on  behalf  of 
a  registered  person,  unless  such 
substances  are  distributed  directly  from 
such  warehouse  to  registered  locations 
other  than  the  registered  location  from 
which  the  substances  were  delivered  or 
to  persons  not  required  to  register  by 
virtue  of  subsection  302(c)(2)  or 


subsection  1007(b)(1)(B)  of  the  Act  (21 
U.S.C.  822(c)(2)  or  957(b)(1)(B)); 

(2)  An  office  used  by  agents  of  a 
registrant  where  sales  of  controlled 
substances  are  solicited,  made,  or 
supervised  but  which  neither  contains 
such  substances  (other  than  substances 
for  display  purposes  or  lawful 
distribution  as  samples  only)  nor  serves 
as  a  distribution  point  for  filling  sales 
orders;  and 

(3)  An  office  used  by  a  practitioner 
(who  is  registered  at  another  location) 
where  controlled  substances  are 
prescribed  but  neither  administered  nor 
otherwise  dispensed  as  a  regular  part  of 
the  professional  practice  of  the 
practitioner  at  such  office,  and  where  no 
supplies  of  controlled  substances  are 
maintained. 

§  1301.13    Application  for  registration;  time 
for  application;  expiration  date;  registration 
for  Independent  activities;  appHcaUon 
fonns,  fees,  contents  and  signature; 
coincident  activities. 

(a)  Any  person  who  is  required  to  be 
registered  and  who  is  not  so  registered 
may  apply  for  registration  at  any  time. 
No  person  required  to  be  registered  shall 
engage  in  any  activity  for  which 
registration  is  required  until  the 
application  for  registration  is  granted 
and  a  Certificate  of  Registration  is 
issued  by  the  Administrator  to  such 
person. 

(b)  Any  person  who  is  registered  may 
apply  to  be  reregistered  not  more  than 
60  days  before  the  expiration  date  of 
his/her  registration,  except  that  a  bulk 
manufacturer  of  Schedule  I  or  II 
controlled  substances  or  an  importer  of 
Schedule  I  or  11  controlled  substances 
may  apply  to  be  reregistered  no  more 
than  120  days  before  the  expiration  date 
of  their  registration. 

(c)  At  the  tim.e  a  manufacturer, 
distributor,  researcher,  analytical  lab. 
importer,  exporter  or  narcotic  treatment 
program  is  first  registered,  that  business 
activity  shall  be  assigned  to  one  of 
twelve  groups,  which  shall  correspond 
to  the  months  of  the  year.  The 
expiration  date  of  the  registrations  of  all 
registrants  within  any  group  will  be  the 
last  date  of  the  month  designated  for 
that  group.  In  assigning  any  of  the  above 
business  activities  to  a  group,  the 
Administration  may  select  a  group  the 
expiration  date  of  which  is  less  than  one 
year  from  the  date  such  business 
activity  was  registered.  If  the  business 
activity  is  assigned  to  a  group  which  has 
an  expiration  date  less  than  three 
months  from  the  date  of  which  the 
business  activity  is  registered,  the 
registration  shall  not  expire  until  one 
year  ft-om  that  expiration  date;  in  all 
other  cases,  the  registration  shall  expire 


on  the  expiration  date  following  the 
date  on  which  the  business  activity  is 
registered. 

(d)  At  the  time  a  retail  pharmacy, 
hospital/clinic,  practitioner  or  teaching 
institution  is  first  registered,  that 
business  activity  shall  be  assigned  to 
one  of  twelve  groups,  which  shall 
correspond  to  the  months  of  the  year. 
The  expiration  date  of  the  registrations 
of  all  registrants  within  any  group  will 
be  the  last  day  of  the  month  designated 
for  that  group.  In  assigning  any  of  the 
above  business  activities  to  a  group,  the 
Administration  may  select  a  group  the 
expiration  date  of  which  is  not  less  than 
28  months  nor  more  than  39  months 
from  the  date  such  business  aciivity  was 
registered.  After  the  initial  registration 
period,  the  registration  shall  expire  36 
months  from  the  initial  expiration  dale. 

(e)  Any  person  who  is  required  to  be 
registered  and  who  is  no*,  so  registered, 
shall  make  application  for  registration 
for  one  of  the  following  groups  of 
controlled  substances  activities,  which 
are  deemed  to  be  independent  of  each 
other.  Application  for  each  registration 
shall  be  made  on  the  indicated  form, 
and  shall  be  accompanied  by  the 
indicated  fee.  Fee  payments  shall  be 
made  in  the  form  of  a  personal, 
certified,  or  cashier's  check  or  money 
order  made  payable  to  the  "Drug 
Enforcement  Administration".  The 
application  fees  are  not  refundable.  Any 
person,  when  registered  to  engage  in  the 
activities  described  in  each 
subparagraph  in  this  paragraph,  shall  be 
authorized  to  engage  in  the  coincident 
activities  described  without  obtaining  a 
registration  to  engage  in  such  coincident 
activities,  provided  that,  unless 
specifically  exempted,  he/she  complies 
with  all  requirements  and  duties 
prescribed  by  law  fpr  persons  registered 
to  engage  in  such  coincident  activities. 
Any  person  who  engages  in  more  than 
one  group  of  independent  activities 
shall  obtain  a  separate  registration  for 
each  group  of  activities,  except  as 
provided  in  this  paragraph  under 
coincident  activities.  A  single 
registration  to  engage  in  any  group  of 
independent  activities  listed  below  may 
include  one  or  more  controlled 
substances  li.sted  in  the  .schedules 
authorized  in  that  group  of  independent 
activities.  A  person  registered  to 
conduct  research  with  controlled 
substances  listed  in  Schedule  I  may 
conduct  research  with  any  substances 
listed  in  Schedule  1  for  which  he/she 
has  filed  and  had  approved  a  research 
protocol. 

(1) 
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Business  activity 


(i)  Manufacturing 


{¥)  Distrtxjting 


p)  Dispensing  or  Instruct- 
ing (Includes  Practitionef 
Hospital/Ctinic  Retail 
Ptiarmacy,  Teaching  Irr 
stitution). 


(iv)  Research  or  Instructing 


(v)  Research 


(vi)  Narcotic  Treatment 
Program  (including 
compounder).    . 


(vi)  Importing 


(viii)  Exporting 


(ix)  Chemical  Analysis 


Controlled 
substances 


Schedules  I 
through  V. 


Schedules  I 
through  V. 

Schedules  II 
through  V. 


Schedule  I 


Schedules  II 
through  V. 


Narcotic 
Drugs  in 
Schedules 
II  through 
V. 

Schedules  I 
through  V. 

Schedules  I 
through  V. 

Schedules  I 
.  through  V. 


DEA  applica- 
tion forms 


New— 225  . 
Renewal — 
225a. 


Application 
fee 


$875 
875 


New— 225  . 
Renewal — 

225a. 
New— 224  . 
Renewal — 

224a. 


New— 225 

Renewal — 

225a. 


New— 225  . 
Renewal — 
225a. 


New— 363  . 
Renewal — 
363a. 


New— 225  . 
Renewal — 

225a. 
New— 225  . 
Renewal — 

225a. 
New— 225  . 
Renewal — 

225a. 


438 
438 

210 
210 


Registration 
period 


1  year . 


1  year. 


3  years 


70 
70 


70 
70 


70 
70 


438 
438 

438 
438 

70 
70 


1  year 


1  year 


1  year. 

1  year 
1  year. 
1  year 


Coincident  activities  allowed 


Schedules  I  through  V:  May  distribute  that  sub- 
stance or  dass  for  which  registration  was  issued; 
may  not  distribute  any  substance  or  class  for 
which  not  registered.  Schedules  II  through  V:  May 
cortduct  chemical  analysis  and  preclinical  research 
(including  quality  control  analysis)  with  substances 
listed  in  those  schedules  for  which  authorization 
as  a  manufacturer  was  issued. 


May  conduct  research  and  instmctional  activities 
with  those  substances  for  which  registration  was 
granted,  except  that  a  mid-level  practitioner  may 
conduct  such  research  only  to  the  extent  ex- 
pressly authorized  under  state  statute.  A  phar- 
macist may  manufacture  an  aqueous  or  oleagi- 
nous solution  or  solid  dosage  form  containing  a 
narcotic  controlled  sut>stance  in  Schedule  II 
through  V  in  a  proportion  not  exceeding  20  per- 
cent of  the  complete  solution,  compound,  or  mix- 
ture. 

A  researcher  may  manufacture  or  import  the  basic 
class  of  substance  or  substances  for  which  reg- 
istration was  issued,  provided  that  such  manufac- 
ture or  import  Is  set  forth  in  the  protocol  required 
in  Section  1301.18  and  to  distribute  such  class  to 
persons  registered  or  authorized  to  conduct  re- 
search with  such  class  of  substance  or  registered 
or  authorized  to  conduct  chemical  analysis  with 
controlled  substances. 

May  conduct  chemical  analysis  with  controlled  sutv 
stances  in  those  schedules  for  which  registration 
was  issued;  manufacture  such  substances  if  and 
to  the  extent  that  such  manufacture  is  set  forth  in 
a  statement  filed  with  t^e  application  for  registra- 
tion or  reregistration;  import  such  sut>stances  for 
research  purposes;  distribute  such  substances  to 
persons  registered  or  authorized  to  conduct  chem- 
ical analysis,  instructional  activities,  or  research 
with  such  substarKes,  and  to  persons  exempted 
from  registration  pursuant  to  Section  1301 .24,  and 
to  conduct  instructional  activities  with  controlled 
sut>stances. 


May  distribute  that  substance  or  class  for  which  reg- 
istration was  issued;  may  not  distribute  any  sub- 
stance or  dass  for  which  not  registered. 


May  manufacture  and  import  controlled  substances 
.  for  analytical  or  instructional  activities;  may  distrib- 
ute such  substances  to  persons  registered  or  au- 
thorized to  conduct  chemical  analysis,  instructional 
activities,  or  research  with  such  substances  and  to 
persons  exempted  from  registration  pursuant  to 
Section  130124;  may  export  such  substances  to 
persons  in  other  countries  performing  chemical 
analysis  or  enfordng  laws  relating  to  controlled 
sut>stances  or  drugs  in  those  countries,  and  to 
conduct  instructional  activities  with  controlled  sub- 
stances. 
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(2)  DEA  Forms  224,  225,  and  363  may 
be  obtained  at  any  area  office  of  the 
Administration  or  by  writing  to  the 
Registration  Unit,  Drug  Enforcement 
Administration,  Department  of  Justice, 
Post  Office  Box  28083,  Central  Station, 
Washington,  IX:  20005. 

(3)  DEA  Forms  224a.  225a,  and  363a 
will  be  mailed,  as  applicable,  to  each 
registered  person  approximately  60  days 
before  the  expiration  date  of  his/her 
registration;  if  any  registered  person 
does  not  receive  such  forms  within  45 
days  before  the  expiration  date  of  his/ 
her  registration,  he/she  must  promptly 
give  notice  of  such  fact  and  request  such 
forms  by  writing  to  the  Registration  Unit 
of  the  Administration  at  the  foregoing 
address. 

(f)  Each  application  for  registration  to 
handle  any  basic  class  of  controlled 
substance  listed  in  Schedule  I  (except  to 
conduct  chemical  analysis  with  such 
classes),  and  each  application  for 
registration  to  manufacture  a  basic  class 
of  controlled  substance  listed  in 
Schedule  II  shall  include  the 
Administration  Controlled  Substances 
Code  Number^  as  set  forth  in  part  1308 
of  this  chapter,  for  each  basic  class  to  be 
covered  by  such  registration. 

(g)  Each  application  for  registration  to 
import  or  export  controlled  substances 
shall  include  the  Administration 
Clontrolled  Substances  Code  Number,  as 
set  forth  in  part  1308  of  this  chapter,  for 
each  controlled  substance  whose 
importation  or  exportation  is  to  be 
authorized  by  such  registration. 
Registration  as  an  importer  or  exporter 
shall  not  entitle  a  registrant  to  import  or 
export  any  controlled  substance  not 
specified  in  such  registration. 

(h)  Each  application  for  registration  to 
conduct  research  with  any  basic  class  of 
controlled  substance  listed  in  Schedule 
II  shall  include  the  Administration 
Controlled  Substances  Code  Number,  as 
set  forth  in  part  1308  of  this  chapter,  for 
each  such  basic  class  to  be 
manufactured  or  imported  as  a 
coincident  activity  of  that  registration.  A 
statement  listing  the  quantity  of  each 
such  basic  class  or  controlled  substance 
to  be  imported  or  manufactured  during 
the  registration  period  for  which 
application  is  being  made  shall  be 
included  with  each  such  application. 
For  purposes  of  this  paragraph  only, 
manufacturing  is  defined  as  the 
production  of  a  controlled  substance  by 
synthesis,  extraction  or  by  agricultural/ 
horticultural  means. 

(i)  Each  application  shall  include  all 
information  called  for  in  the  form, 
unless  the  item  is  not  applicable,  in 
which  case  this  fact  shall  be  indicated. 

(j)  Each  application,  attachment,,  or 
other  document  filed  as  part  of  an 


application,  shall  be  signed  by  the 
applicant,  if  an  individual;  by  a  partner 
of  the  applicant,  if  a  partnership;  or  by 
an  officer  of  the  applicant,  if  a 
corporation,  corporate  division, 
association,  trust  or  other  entity.  An 
applicant  may  authorize  one  or  more 
individuals,  who  would  not  otherwise 
be  authorized  to  do  so,  to  sign 
applications  for  the  applicant  by  filing 
with  the  Registration  Unit  of  the 
Administration  a  power  of  attorney  for 
each  such  individual.  The  power  of 
attorney  shall  be  signed  by  a  person 
who  is  authorized  to  sign  applications 
under  this  paragraph  and  shall  contain 
the  signature  of  the  individual  being 
authorized  to  sign  applications.  The 
power  of  attorney  shall  be  valid  until 
revoked  by  the  applicant. 

§  1 301 . 1 4    Rling  of  application;  acceptance 
for  filing;  defective  applicatiorts. 

(a)  All  applications  for  registration 
shall  be  submitted  for  filing  to  the 
Registration  Unit,  Drug  Enforcement 
Administration,  Department  of  Justice, 
Post  Office  Box  28083,  Central  Station, 
Washington,  DC  20005.  The  appropriate 
registration  fee  and  any  required 
attachments  must  accompany  the 
application. 

(b)-Any  person  required  to  obtain 
more  than  one  registration  may  submit 
all  applications  in  one  package.  Each 
application  must  be  complete  and 
should  not  refer  to  any  accompanying 
application  for  required  information. 

(c)  Applications  submitted  for  filing 
are  dated  upon  receipt.  If  found  to  be 
complete,  the  application  will  be 
accepted  for  filing.  Applications  failing 
to  comply  with  the  requirements  of  this 
part  will  not  generally  be  accepted  for 
filing.  In  the  case  of  minor  defects  as  to 
completeness,  the  Administrator  may 
accept  the  application  for  filing  with  a 
request  to  the  applicant  for  additional 
information.  A  defective  application 
will  be  returned  to  the  applicant  within 
10  days  following  its  receipt  with  a 
statement  of  the  reason  for  not  accepting 
the  application  for  filing.  A  defective 
application  may  be  corrected  and 
resubmitted  for  filing  at  any  time;  the 
Administrator  shall  accept  for  filing  any 
application  upon  resubmission  by  the 
applicant,  whether  complete  or  not. 

(d)  Accepting  an  application  for  filing 
does  not  preclude  any  subsequent 
request  for  additional  information 
pursuant  to  §  1301.15  and  has  no 
bearing  on  whether  the  application  will 
be  granted. 

§  1 301 . 1 5    Additional  Information. 

The  Administrator  may  require  an 
applicant  to  submit  such  documents  or 
written  statements  of  fact  relevant  to  the 


application  as  he/she  deems  necessary 
to  determine  whether  the  application 
should  be  granted.  The  failure  of  the 
applicant  to  provide  such  documents  or 
statements  within  a  reasonable  time 
after  being  requested  to  do  so  shall  be 
deemed  to  be  a  waiver  by  the  applicant 
of  an  opportunity  to  present  such 
documents  or  facts  for  consideration  by 
the  Administrator  in  granting  or 
denying  the  application. 

S 1 301 . 1 6    Amendmente  to  and  witt>drawal 
of  applications. 

(a)  An  application  may  be  amended  or 
withdrawn  without  permission  of  the 
Administrator  at  any  time  before  the 
date  on  which  the  applicant  receives  an 
order  to  show  cause  pursuant  to 

§  1301.37.  An  application  may  be 
amended  or  withdrawn  with  permission 
of  the  Administrator  at  any  time  where 
good  cause  is  shown  by  the  applicant  or 
where  the  amendment  or  withdrawal  is 
in  the  public  interest. 

(b)  After  an  application  has  been 
accepted  for  filing,  the  request  by  the 
applicant  that  it  be  returned  or  the 
failure  of  the  applicant  to  respond  to 
official  correspondence  regarding  the 
application,  when  sent  by  registered  or 
certified  mail,  return  ret;eipt  re(]uested. 
shall  be  deemed  to  be  a  withdrawal  of 
the  applir^ition. 

§1301.17    Special  procedures  for  certain 
applications. 

(a)  If.  at  the  time  of  application  for 
registration  of  a  new  pharmacy,  the 
pharmacy  has  been  issued  a  license 
from  the  appropriate  State  licensing 
agency,  the  applicant  may  include  with 
his/her  application  an  affidavit  as  to  the 
existence  of  the  State  license  in  the 
following  form: 

Affidavit  for  New  Pharmacy 


I. 


..the 


(Titlfl  of  DfTiciT. 


official,  partner,  or  other  position)  of 

(C;orporation. 

partnership,  or  sole  proprietor),  doing 

business  as  ^__ (Ston;  name)  at 

(Number  and  Street). 

(City) 


(State) 


(Zip  code),  hereby 


certify  that  said  store  was  issued  a  pharmacy 

permit  No. by  the 

(Board  of 

Pharmacy  or  Licensing  Agency  I  of  the  State 

of  " on 

(Date). 

This  statement  is  submitted  in  order  to 
obtain  a  Drug  Enforcement  Administration 
registration  number.  I  understand  that  if  any 
information  is  false,  the  Administration  may 
immediately  suspend  the  registration  for  this 
store  and  commence  prfxrecdings  to  revoke 
under  21  II.S.C.  8241a)  because  of  the  danger 
to  public  health  and  safety,  i  further 
understand  that  any  false  information 
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cxmtained  in  this  affidavit  may  subject  me 
personally  and  the  above-named  corporation/ 
partneiship/business  to  prosecution  under 
21  U.S.C  843,  the  penalties  for  conviction  of 
which  include  imprisonment  for  up  to  4 
years,  a  Bne  of  not  nrare  than  S30,000  or 
both. 

Signature  (Person  who  signs  Application  for 

Registration)  State  of 

County  of 


Subscribed  to  and  sworn  before  me  this 

day  of , 

19 . 


Notary  Public 

(b)  Whenever  the  ownership  of  a 
pharmacy  is  being  transferred  from  one 
person  to  another,  if  the  transferee  owns 
at  least  one  other  pharmacy  licensed  in 
the  same  State  as  the  one  the  ownership 
of  which  is  being  transferred,  the 
transferee  may  apply  for  registration 
prior  to  the  date  of  transfer.  The 
Administrator  may  register  the 
applicant  and  authorize  him  to  obtain 
controlled  substances  at  the  time  of 
transfer.  Such  registration  shall  not 
authorize  the  transferee  to  dispense 
controlled  substances  until  the 
pharmacy  has  been  issued  a  valid  State 
license.  The  transferee  shall  include 
with  his/her  application  the  following 
affidavit:  ■ 

Affidavit  for  Transfer  of  Phamiacy    ' 


I.. 


the 


(Title  of  officer. 


official,  partner  or  other  position)  of 

(Corporation, 

partnership,  or  sole  proprietor),  doing 

business  as (Store  name) 

hereby  certify: 
(1)  That  said  company  was  issued  a 

pharmacy  permit  No. by  the 

(Board  of 


Pharmacy  of  Ucensing  Agency)  of  the  State 

of and  a  DBA  Registration 

Number for  a  pharmacy  located  at 

(Number  and  Street) 

(City)  I 

(State) 


.  (Zip  Code);  and 


(2)  That  said  company  is  acquiring  the 

pharmacy  business  of 

(Name  of  Seller)  doing  business  as 

with  DBA  Registration 

Number on  or  about 

.  (Date  of  Transfier)  and  that 


said  company  has  applied  (or  will  apply  on 

(Date)  for  a  pharmacy 

permit  &om  the  board  of  pharmacy  (or 
licensing  agency)  of  the  State  of 

to  do  business  as 

.  (Store  name)  at 


(Number  and  Street) . 


.  (State) . 


(aty) 


(Zip  Code). 

This  statement  is  submitted  in  order  to 
obtain  a  Drug  Enforcement  Administration 
registration  number. 

I  understand  that  if  a  DEA  registration 
number  is  issued,  the  pharmacy  may  acquire 


controlled  substances  but  may  not  dispense 
them  until  a  pharmacy  fmrmit  or  license  is 
issued  by  the  State  board  of  pharmacy  or 
licensing  agency. 

I  understand  that  if  any  information  is 
false,  the  Administration  may  immediately 
suspend  the  registration  for  this  store  and 
commence  proceedings  to  revoke  under  21 
U.S.C.  824(a]  because  of  the  danger  to  public 
health  and  safety.  I  further  understand  that 
any  false  information  contained  in  this 
affidavit  may  subject  me  personally  to 
prosecution  under  21  U.S.C.  843,  the 
penalties  for  conviction  of  which  include 
imprisonment  for  up  to  4  years,  a  fine  of  not 
more  than  $30,000  or  both. 

Signature  (Person  who  signs  Application  for 
Registration) 

State  of 

County  of 

Subscribed  to  and  sworn  before  me  this 
day  of , 


19_ 


Notary  Public 

(c)  The  Administrator  shall  follow  the 
nonnal  procedures  for  approving  an 
application  to  verify  the  statements  in 
the  affidavit.  If  the  statements  prove  to 
be  false,  the  Administrator  may  revoke 
the  registration  on  the  basis  of  section 
304(a)(1)  of  the  Act  (21  U.S.C.  824(a)(1)) 
and  suspend  the  registration 
immediately  by  pending  revocation  on 
the  basis  of  section  304(d)  of  the  Act  (21 
U.S.C.  824(d)).  At  the  same  time,  the 
Administrator  may  seize  and  place 
under  seal  all  controlled  substances 
possessed  by  the  applicant  under 
section  304(f)  of  the  Act  (21  U.S.C. 
824(0).  Intentional  misuse  of  the 
affidavit  procedure  may  subject  the 
applicant  to  prosecution  for  fraud  under 
section  403(a)(4)  of  the  Act  (21  U.S.C. 
843(a)(4)),  and  obtaining  controlled 
substances  under  a  registration 
fraudulently  gotten  may  subject  the 
applicant  to  prosecution  under  section 
403(a)(3)  of  the  Act  (21  U.S.C.  843(a)(3)). 
The  penalties  for  conviction  of  either 
oflfense  include  imprisonment  for  up  to 
4  years,  a  fine  not  exceeding  $30,000  or 
both. 

§  1301.18    Research  protocols. 

(a)  A  protocol  to  conduct  research 
with  controlled  substances  listed  in 
Schedule  I  shall  be  in  the  following 
form  and  contain  the  following 
information  where  applicable: 

(1)  Investigator: 

(i)  Name,  address,  and  DEA 
registration  number;  if  any. 

(ii)  Institutional  affiliation. 

(iii)  Qualifications,  including  a 
curriculum  vitae  and  an  appropriate 
bibliography  (list  of  publications). 

(2)  Research  project: 


(i)  Title  of  project. 

(ii)  Statement  of  the  purpose. 

(iii)  Name  of  the  controlled 
substances  or  substances  involved  and 
the  amount  of  each  needed. 

(iv)  Description  of  the  research  to  be 
conducted,  including  the  number  and 
species  of  research  subjects,  the  dosage 
to  be  administered,  the  route  and 
method  of  administration,  and  the 
duration  of  the  project. 

(v)  Location  where  the  research  will 
be  conducted. 

(vi)  Statement  of  the  security 
provisions  for  storing  the  controlled 
substances  (in  accordance  with 
§  1301.75)  and  for  dispensing  the 
controlled  substances  in  order  to 
prevent  diversion. 

(vii)  If  the  investigator  desires  to 
manufacture  or  import  any  controlled 
substance  Usted  in  paragraph  (a)(2)(iii) 
of  this  section,  a  statement  of  the 
quantity  to  be  manufactured  or 
imported  and  the  sources  of  the 
chemicals  to  be  used  or  the  substance  to 
be  imported. 

(3)  Authority: 

(i)  Institutional  approval. 

(ii)  Approval  of  a  Himian  Research 
Committee  for  human  studies.. 

(iii)  Indication  of  an  approved  active 
Notice  of  Claimed  Investigational 
Exemption  for  a  New  Drug  (number). 

(iv)  Indication  of  an  approved  funded 
grant  (number),  if  any. 

(b)  In  the  case  of  a  clinical 
investigation  with  controlled  substances 
listed  in  Schedule  I,  the  applicant  shall 
submit  three  copies  of  a  Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug  (IND)  together  with  a 
statement  of  the  security  provisions  (as 
prescribed  in  paragraph  (a)(2)(v)  of  this 
section  for  a  research  protocol)  to,  and 
have  such  submission  approved  by,  the 
Food  and  Drug  Administration  as 
required  in  21  U.S.C.  355(i)  and  §  130.3 
of  this  title.  Submission  of  this  Notice 
and  statement  to  the  Food  and  Drug 
Administration  shall  be  in  heu  of  a 
research  protocol  to  the  Administration 
as  required  in  paragraph  (a)  of  this 
section.  The  applicant,  when  applying 
for  registration  with  the  Administration, 
shall  indicate  that  such  notice  has  been 
submitted  to  the  Food  and  Drug 
Administration  by  submitting  to  the 
Administration  with  his/her  DEA  Form 
225  three  copies  of  the  following 
certificate: 


I  hereby  certify  that  on . 


.  (Date), 


pursuant  to  21  U.S.C.  355(i)  and  21 CFR 

130.3, 1, 

(Name  and  Address  of  IND  Sponsor) 
submitted  a  Notice  of  Claimed  Investigational 
Exemption  for  a  New  Drug  (IND)  to  the  Food 
and  Drug  Administration  for 


(Name  of  Investigational  Drug). 
(Date) 

(Signature  of  Applicant). 

(c)  In  the  event  that  the  registrant 
desires  to  increase  the  quantity  of  a 
controlled  substance  used  for  an 
approved  research  project,  he/she  shall 
submit  a  request  to  the  Registration 
Unit,  Drug  Enforcement  Administration, 
Post  Office  Box  28083,  Central  Station, 
Washington,  DC  20005,  by  registered 
mail,  return  receipt  requested.  The 
request  shall  contain  the  following 
information:  DEA  registration  number; 
name  of  the  controlled  substance  or 
substances  and  the  quantity  of  each 
authorized  in  the  approved  protocol; 
and  the  additional  quantity  of  each 
desired.  Upon  return  of  the  receipt,  the 
registrant  shall  be  authorized  to 
purchase  the  additional  quantity  of  the 
controlled  substance  or  substances 
specified  in  the  request.  The 
Administration  shall  review  the  letter 
and  forward  it  to  the  Food  and  Drug 
Administration  together  with  the 
Administration  comments.  The  Food 
and  Drug  Administration  shall  approve 
or  deny  the  request  as  an  amendment  to 
the  protocol  and  so  notify  the  registrant. 
Approval  of  the  letter  by  the  Food  and 
Drug  Administration  shall  authorize  the 
registrant  to  use  the  additional  quantity 
of  the  controlled  substance  in  the 
research  project. 

(d)  In  the  event  the  registrant  desires 
to  conduct  research  beyond  the 
variations  provided  in  the  registrant's 
approved  protocol  (excluding  any 
increase  in  the  quantity  of  the 
controlled  substance  requested  for  his/ 
her  research  project  as  outlined  in 
paragraph  (c)  of  this  section),  he/she 
shall  submit  three  copies  of  a 
supplemental  protocol  in  accordance 
with  paragraph  (a)  of  this  section 
describing  the  new  research  and 
omitting  information  in  the 
supplemental  protocol  which  has  been 
stated  in  the  original  protocol. 
Supplemental  protocols  shall  be 
processed  and  approved  or  denied  in 
the  same  manner  as  original  research 
protocols. 

Exceptions  To  Registration  and  Fees 

f  1 301 .21    Exemption  from  toss. 

(a)  The  Administrator  shall  exempt 
from  payment  of  an  application  fee  for 
registration  or  reregistration: 

(1)  Any  hospital  or  other  institution 
which  is  operated  by  an  agency  of  the 
United  States  (including  the  U.S.  Army, 
Navy,  Marine  Corps.,  Air  Force,  and 
Coast  Guard),  of  any  State,  or  any 
political  subdivision  or  agency  thereof. 


(2)  Any  individual  practitioner  who  is 
required  to  obtain  an  individual 
registration  in  order  to  carry  out  his  or 
her  duties  as  an  ofiicial  of  an  agency  of 
the  United  States  (including  the  U.S. 
Army,  Navy,  Marine  Corps.,  Air  Force, 
and  Coast  Guard),  of  any  State,  or  any 
political  subdivision  or  agency  thereof. 

(b)  In  order  to  claim  exemption  from 
payment  of  a  registration  or 
reregistration  application  fee,  the 
registrant  shall  have  completed  the 
certification  on  the  appropriate 
application  form,  wherein  the 
registrant's  superior  (if  the  registrant  is 
an  individual)  or  officer  (if  the  registrant 
is  an  agency)  certifies  to  the  status  and 
address  of  the  registrant  and  to  the 
authority  of  the  registrant  to  acquire, 
possess,  or  handle  controlled 
substances. 

(c)  Exemption  ftx)m  payment  of  a 
registration  or  reregistration  application 
fee  does  not  relieve  the  registrant  of  any 
other  requirements  or  duties  prescribed 
by  law. 

$1301.22    Exemption  of  agents  and 
employses;  aflHIated  practitioners. 

(a)  The  requirement  of  registration  is 
waived  for  any  agent  or  employee  of  a 
person  who  is  registered  to  engage  in 
any  group  of  independent  activities,  if 
such  agent  or  employee  is  acting  in  the 
usual  course  of  his/her  business  or 
employment. 

(b)  An  individual  practitioner  who  is 
an  agent  or  employee  of  another 
practitioner  (other  than  a  mid-level 
practitioner]  registered  to  dispense 
controlled  substances  may,  when  acting 
in  the  normal  course  of  business  or 
employment,  administer  or  dispense 
(other  than  by  issuance  of  prescription) 
controlled  substances  if  and  to  the 
extent  that  such  individual  practitioner 
is  authorized  or  permitted  to  do  so  by 
the  jurisdiction  in  which  he  or  she 
practices,  under  the  registration  of  the 
employer  or  principal  practitioner  in 
lieu  of  being  registered  him/herself 

(c)  An  individual  practitioner  who  is 
an  agent  or  employee  of  a  hospital  or 
other  institution  may,  when  acting  in 
the  normal  course  of  business  or 
employment,  administer,  dispense,  or 
prescribe  controlled  substances  under 
the  registration  of  the  hospital  or  other 
institution  which  is  registered  in  lieu  of 
being  registered  him/herself,  provided 
that: 

(1)  Such  dispensing,  administering  or 
prescribing  is  done  in  the  usual  course 
of  his/her  professional  practice; 

(2)  Such  individual  practitioner  is 
authorized  or  permitted  to  do  so  by  the 
jurisdiction  in  which  he/she  is 
practicing; 


(3)  The  hospital  or  other  institution  by 
whom  he/she  is  employed  has  verified 
that  the  individual  practitioner  is  so 
permitted  to  dispense,  administer,  or 
prescribe  drugs  within  the  jurisdiction; 

(4)  Such  individual  practitioner  is 
acting  only  within  the  scope  of  his/her 
employment  in  the  hospital  or 
institution; 

(5)  The  hospital  or  other  institution 
authorizes  the  individual  practitioner  to 
administer,  dispense  or  prescribe  under 
the  hospital  registration  and  designates 
a  specific  internal  code  number  for  each 
individual  practitioner  so  authorized. 
The  code  number  shall  consist  of 
numbers,  letters,  or  a  combination 
thereof  and  shall  be  a  suffix  to  the 
institution's  DEA  registration  number, 
preceded  by  a  hyphen  (e.g..  APO 
123456-10  or  AP0123456-A12);  and 

(6)  A  current  list  of  internal  codes  and 
the  corresponding  individual 
practitioners  is  kept  by  the  hospital  or 
other  institution  and  is  made  available 
at  all  times  to  other  registrants  and  law 
enforcement  agencies  upon  request  for 
the  purpose  of  verifying  the  authority  of 
the  prescribing  individual  practitioner. 

§  1301.23    Exemption  of  certain  military 
and  ottwr  personnel. 

(a)  The  requirement  of  registration  is 
waived  for  any  official  of  the  U.S.  Army. 
Navy,  Marine  Corps,  Air  Force.  Coast 
Guard.  Public  Health  Service,  or  Bureau 
of  Prisons  who  is  authorized  to 
prescribe,  dispense,  or  administer,  but 
not  to  procure  or  purchase,  controlled 
substances  in  the  course  of  his/her 
official  duties.  Such  officials  shall 
follow  procedures  set  forth  in  part  1306 
of  this  chapter  regarding  prescriptions, 
but  shall  state  the  branch  of  service  or 
agency  (e.g..  "U.S.  Army"  or  "Public 
Health  Service")  and  the  service 
identification  number  of  the  is.suing 
official  in  lieu  of  the  registration 
number  required  on  prescription  forms. 
The  service  identification  number  for  a 
Public  Health  Service  employee  is  his/ 
her  Social  Security  identification 
number. 

(b)  The  requirement  of  registration  is 
waived  for  any  official  or  agency  of  the 
U.S.  Anny,  Navy,  Marine  Corps.  Air 
Force.  Coast  Guard,  or  Public  Health 
Service  who  or  which  is  authorized  to 
import  or  export  controlled  substances 
in  the  course  of  his/her  official  duties. 

(c)  If  any  official  exempted  by  this 
section  also  engages  as  a  private 
individual  in  any  activity  or  group  of 
activities  for  which  registration  is 
required,  such  official  shall  obtain  a 
registration  for  such  private  activities. 
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f  1301^    Enmpllon  of  law  anfommant 


(a)  The  requirement  of  registration  is 
waived  for  the  following  persons  in  the 
drcumstances  described  in  this  section: 

(1)  Any  officer  or  employee  of  the 
Administration,  any  officer  of  the  U.S. 
Customs  Service,  any  officer  or 
employee  of  the  United  States  Food  and 
Drug  Administration,  and  any  other 
Federal  officer  who  is  lawfully  engaged 
in  the  enforcement  of  any  Federal  law 
relating  to  controlled  substances,  drugs 
or  customs,  and  is  duly  authorized  to 
possess  or  to  import  or  export  controlled 
substances  in  the  course  of  his/her 
official  duties:  and 

(2)  Any  officer  or  employee  of  any 
State,  or  any  pohtical  subdivision  or 
agency  thereof,  who  is  engaged  in  the 
enforcement  of  any  State  or  local  law 
relating  to  controlled  substances  and  is 
duly  authorized  to  possess  controlled 
substances  in  the  course  of  his/her 
official  dudes. 

(b)  Any  official  exempted  by  this 
section  may,  when  acting  in  the  course 
of  his/her  official  duties,  procure  any 
controlled  substance  in  the  course  of  an 
inspection,  in  accordance  with 

§  1316.03(d)  of  this  chapter,  or  in  the 
course  of  any  criminal  investigation 
involving  the  person  from  whom  the 
substance  was  procured,  and  may 
possess  any  controlled  substance  and 
distribute  any  such  substance  to  any 
oibet  official  who  is  also  exempted  by 
this  section  and  acting  in  the  course  of 
his/her  official  duties. 

(c)  In  order  to  enable  law  enforcement 
agency  laboratories,  including 
laboratories  of  the  Administration,  to 
obtain  and  transfer  controlled 
substances  for  use  as  standards  in 
chemical  analysis,  such  laboratories 
shall  obtain  annually  a  registration  to 
conduct  chemical  analysis.  Such 
laboratories  shall  be  exempted  from 
payment  of  a  fee  for  registration. 
Laboratory  personnel,  when  acting  in 
the  scope  of  their  official  duties,  are 
deemed  to  be  officials  exempted  by  this 
section  and  within  the  activity 
described  in  section  515(d)  of  the  Act 
(21  U.S.C.  885(d)).  For  piirposes  of  this 
paragraph,  laboratory  activities  shall  not 
include  field  or  other  preliminary 
chemical  tests  by  officials  exempted  by 
this  section. 

(d)  hi  addition  to  the  activities 
authorized  under  a  registration  to 
conduct  chemical  analysis  pursuant  to 
§  1301.13(e)(l)(ix).  laboratories  of  the 
Administration  shall  be  authorized  to 
manufacture  or  import  controlled 
substances  for  any  lawful  purpose,  to 
distribute  or  export  such  substances  to 
any  person,  and  to  import  and  export 


such  substances  in  emergencies  writhout 
regard  to  the  requirements  of  part  1312 
of  this  chapter  if  a  report  concerning  the 
importation  or  exportation  is  made  to 
the  Drug  Operations  Section  of  the 
Administration  within  30  days  of  such 
importation  or  exportation. 

§  1 301 .25    Registration  regarding  ocean 
vessels,  aircraft,  and  ottier  entities. 

(a)  If  acquired  by  and  dispensed 
under  the  general  supervision  of  a 
medical  officer  described  in  paragraph 
(b)  of  this  section,  or  the  master  or  first 
otticer  of  the  vessel  under  the 
circumstances  described  in  paragraph 
(d)  of  this  section,  controlled  substances 
may  be  held  for  stocking,  be  maintained 
in,  and  dispensed  from  medicine  chests, 
first  aid  packets,  or  dispensaries: 

(1)  On  board  any  vessel  engaged  in 
international  trade  or  in  trade  between 
ports  of  the  United  States  and  any 
merchant  vessel  belonging  to  the  U.S. 
Government; 

(2)  On  board  any  aircraft  operated  by 
an  air  carrier  under  a  certificate  of 
permit  issued  pursuant  to  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1301); 
and 

(3)  In  any  other  entity  of  fixed  or 
transient  location  approved  by  the 
Administrator  as  appropriate  for 
application  of  this  section  (e.g., 
emergency  kits  at  field  sites  of  an 
industrial  firm). 

(b)  A  medical  officer  shall  be: 

(1)  Licensed  in  a  state  as  a  physician; 

(2)  Employed  by  the  owner  or 
operator  of  the  vessel,  aircraft  or  odier 
entity;  and 

(3)  Registered  under  the  Act  at  either 
of  the  following  locations: 

(i)  The  principal  office  of  the  owner 
or  operator  of  the  vessel,  aircraft  or 
other  entity  or 

(ii)  At  any  other  location  provided 
that  the  name,  address,  registration 
number  and  expiration  date  as  they 
appear  on  his/her  Certificate  of 
Registration  (DEA  Farm  223)  for  this 
location  are  maintained  for  inspection  at 
said  principal  office  in  a  readily 
retrievable  manner. 

(c)  A  registered  medical  officer  may 
serve  as  medical  officer  for  more  than 
one  vessel,  aircraft,  or  other  entity  under 
a  single  registration,  unless  he/she 
serves  as  medical  officer  for  more  than 
one  owner  or  operator,  in  which  case 
he/she  shall  either  maintain  a  separate 
registration  at  the  location  of  the 
principal  office  of  each  such  owner  or 
operator  or  utilize  one  or  more 
registrations  pursuant  to  paragraph 
(b)(3)(ii)  of  this  section. 

(d)  If  no  medical  officer  is  employed 
by  the  owner  or  operator  of  a  vessel,  or 


in  the  event  such  medical  officer  is  not 
accessible  and  the  acquisition  of 
controlled  substances  is  required,  the 
master  or  first  officer  of  the  vessel,  who 
shall  not  be  registered  under  the  Act, 
may  piuchase  controlled  substances 
from  a  registered  manufacturer  or 
distributor,  or  from  an  authorized 
pharmacy  as  described  in  paragraph  (f) 
of  this  section,  by  following  the 
procedure  outUned  below: 

(1)  The  master  or  first  officer  of  the 
vessel  must  personally  appear  at  the 
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proper  identification  (e.g.,  Seaman's 
photographic  identification  card)  and  a 
written  requisition  for  the  controlled 
substances. 

(2)  The  written  requisition  must  be  on 
the  vessel's  official  stationery  or 
purchase  order  form  and  must  include 
the  name  and  address  of  the  vendor,  the 
name  of  the  controlled  substance, 
description  of  the  controlled  substance 
(dosage  form,  strength  and  number  or 
volume  per  container)  number  of 
containers  ordered,  the  name  of  the 
vessel,  the  vessel's  official  number  and 
coxmtry  of  registry,  the  ovmer  or 
operator  of  the  vessel,  the  port  at  which 
the  vessel  is  located,  signature  of  the 
vessel's  officer  who  is  ordering  the 
controlled  substances  and  the  date  of 
the  requisition. 

(3)  The  vendor  may,  after  verifying 
the  identification  of  the  vessel's  officer 
requisitioning  the  controlled  substances, 
deliver  the  control  substances  to  that 
officer.  The  transaction  shall  be 
documented,  in  triplicate,  on  a  record  of 
sale  in  a  format  similar  to  that  outlined 
in  paragraph  (d)(4)  of  this  section.  The 
vessel's  requisition  shall  be  attached  to 
copy  1  of  the  record  of  sale  and  filed 
with  the  controlled  substances  records 
of  the  vendor,  copy  2  of  the  record  of 
sale  shall  be  furnished  to  the  officer  of 
the  vessel  and  retained  aboard  the 
vessel,  copy  3  of  the  record  of  sale  shall 
be  forwarded  to  the  nearest  DEA 
Division  Office  within  15  days  after  the 
end  of  the  month  in  which  the  sale  is 
made. 

(4)  The  vendor's  record  of  sale  should 
be  similar  to,  and  must  include  all  the 
information  contained  in,  the  below 
listed  format. 

Sale  of  Controlled  Substances  to  Vessels 
(Name  of  registrant) 

(Address  of  registrant] 
(DEA  registration  number) 

•  •  *  TABLE  START*  *  * 


Line  No. 


1 
2 
3 


Number  of 

padoges 

ordered 


Sire  of  pack- 
ages 


Name  of 
product 


Packages 
distributed 


Date 
dntritxjted 


FOOTNOTE:  Line  numbers  may  be  continued  according  to  needs  of  the  vendor. 


•  •  •  TABLE  END  *  *  * 
Number  of  lines  completed 


Name  of  vessel 


Vessel's  official  number 


Vessel's  country  of  registry 


Owner  or  operator  of  the  vessel 


Name  and  title  of  vessel's  officer  who 
presented  the  requisition 

Signature  of  vessel's  officer  who  presented 
the  requisition 

(e)  Any  medical  officer  described  in 
paragraph  (b)  of  this  section  shall,  in 
addition  to  complying  with  all 
requirements  and  duties  prescribed  for 
registrants  generally,  prepare  an  annual 
report  as  of  the  date  on  which  his/her 
registration  expires,  which  shall  give  in 
detail  an  accounting  for  each  vessel, 
aircraft,  or  other  entity,  and  a  summary 
accounting  for  all  vessels,  aircraft,  or 
other  entities  under  his/her  supervision 
for  all  controlled  substances  purchased, 
dispensed  or  disposed  of  during  the 
year.  The  medical  officer  shall  maintain 
this  report  with  other  records  required 
to  be  kept  under  the  Act  and,  upon 
request,  deUver  a  copy  of  the  report  to 
the  Administration.  The  medical  officer 
need  not  be  present  when  controlled 
substances  are  dispensed,  if  the  person 
who  actually  dispensed  the  controlled 
substances  is  responsible  to  the  medical 
officer  to  justify  his/her  actions. 

(f)  Any  registered  pharmacy  which 
vtrishes  to  distribute  controlled 
substances  pursuant  to  this  section  shall 
be  authorized  to  do  so,  provided  that: 

(1)  The  registered  pharmacy  notifies 
the  nearest  Division  Office  of  the 
Administration  of  its  intention  to  so 
distribute  controlled  substances  prior  to 
the  initiation  of  such  activity.  This 
notification  shall  be  by  registered  mail 
and  shall  contain  the  name,  address, 
and  registration  number  of  the 
pharmacy  as  well  as  the  date  upon 
which  such  activity  will  commence;  and 

(2)  Such  activity  is  authorized  by  state 
law;  and 

(3)  The  total  number  of  dosage  units 
of  all  controlled  substances  distributed 
by  the  pharmacy  during  any  calendar 


year  in  which  the  pharmacy  is 
registered  to  dispense  does  not  exceed 
the  limitations  imposed  upon  such 
distribution  by  §  1307.11(a)  (4)  and  (b) 
of  this  chapter. 

(g)  Owners  or  operators  of  vessels, 
aircraft,  or  other  entities  described  in 
this  section  shall  not  be  deemed  to 
possess  or  dispense  any  controlled 
substance  acquired,  stored  and 
dispensed  in  accordance  with  this 
section.  Additionally,  owners  or 
operators  of  vessels,  aircraft,  or  other 
entities  described  in  this  section  or  in 
Article  32  of  the  Single  Convention  on 
Narcotic  Drugs,  1961,  or  in  Article  14  of 
the  Convention  on  Psychotropic 
Substances,  1971,  shall  not  be  deemed 
to  import  or  export  any  controlled 
substances  purchased  and  stored  in 
accordance  with  that  section  or 
applicable  article. 

(h)  The  Master  of  a  vessel  shall 
prepare  a  report  for  each  calendar  year 
which  shall  give  in  detail  an  accounting 
for  all  controlled  substances  purchased, 
dispensed,  or  disposed  of  during  the 
year.  The  Master  shall  file  this  report 
with  the  medical  officer  employed  by 
the  owner  or  operator  of  his/her  vessel, 
if  any,  or,  if  not,  he/she  shall  maintain 
this  report  with  other  records  required 
to  be  kept  under  the  Act  and,  upon 
request,  deliver  a  copy  of  the  report  to 
the  Administration. 

(i)  Controlled  substances  acquired  and 
possessed  in  accordance  with  this 
section  shall  not  be  distributed  to 
persons  not  under  the  general 
supervision  of  the  medical  officer 
employed  by  the  owner  or  operator  of 
the  vessel,  aircraft,  or  other  entity, 
except  in  accordance  with  §  1307.21  of 
this  chapter. 

§1301.26    Exemptions  from  Import  or 
export  requirements  for  personal  medical 


Any  individual  who  has  in  his/her 
possession  a  controlled  substance  listed 
in  schedules  II,  m,  IV,  or  V.  which  he/ 
she  has  lawfully  obtained  for  his/her 
personal  medical  use,  or  for 
administration  to  an  animal 
accompanying  him/her,  may  enter  or 
depart  the  United  States  with  such 
substance  notwithstanding  sections 
1002-1005  of  the  Act<21  U.S.C.  952- 
955),  providing  the  following  conditions 
are  met: 


(a)  The  controlled  substance  is  in  the 
original  container  in  which  it  was 
dispensed  to  the  individual:  and 

(b)  The  individual  makes  a 
declaration  to  an  appropriate  official  of 
the  U.S.  Customs  Service  stating: 

(1)  That  the  controlled  substance  is 
possessed  for  his/her  personal  use.  or 
for  an  animal  accompanying  him/her: 
and 

(2)  The  trade  or  chemical  name  and 
the  symbol  designating  the  schedule  of 
the  controlled  substance  if  it  appears  on 
the  container  label,  or,  if  such  name 
does  not  appear  on  the  label,  the  name 
and  address  of  the  pharmacy  or 
practitioner  who  dispensed  the 
substance  and  the  prescription  number, 
if  any. 

Action  on  Applications  for  Registration: 
Revocation  or  Suspension  of 
Registration 

S  1301.ai    Administrative  review  generatiy. 

The  Administrator  may  inspect,  or 
cause  to  be  insp)ected,  the  establishment 
of  an  applicant  or  registrant,  pursuant  to 
subpart  A  of  part  1316  of  this  chapter. 
The  Administrator  shall  review,  the 
application  for  registration  and  other 
information  gathered  by  the 
Administrator  regarding  an  applicant  in 
order  to  determine  whether  the 
applicable  standards  of  section  303  of 
the  Act  (21  U.S.C.  823)  or  section  1008 
(21  U.S.C.  958)  have  been  met  by  the 
applicant. 

§  1 301 .32    Action  on  applications  for 
reaaarcfi  in  Sct>edute  I  substances. 

(a)  In  the  case  of  an  application  for 
registration  to  conduct  research  with 
controlled  substances  listed  in  Schedule 
I,  the  Administrator  shall  process  the 
application  and  protocol  and  forward  a 
copy  of  each  to  the  Secretary  within  7 
days  after  receipt.  The  Secretary  shall 
determine  the  qualifications  and 
competency  of  the  applicant,  as  well  as 
the  merits  of  the  protocol  (and  shall 
notify  the  Administrator  of  his/her 
determination)  within  21  days  after 
receipt  of  the  application  and  complete 
protocol,  except  that  in  the  case  of  a 
clinical  investigation,  the  Secretary 
shall  have  30  days  to  make  such 
determination  and  notify  the 
Administrator.  The  Secretary,  in 
determining  the  merits  of  the  protocol, 
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shall  consult  with  the  Administrator  as 
to  effective  procedures  to  safeguard 
adequately  against  diversion  of  such 
controlled  substances  from  legitimate 
medical  or  scientific  use. 

(b)  An  applicant  whose  protocol  is 
defective  shall  be  notified  by  the 
Secretary  within  21  days  after  receipt  of 
such  protocol  from  the  Administrator 
(or  in  the  case  of  a  clinical  investigation 
within  30  days),  and  he/she  shall  be 
requested  to  correct  the  existing  defects 
before  consideration  shall  be  given  to 
his/her  submission. 

i~\  tr  aL-  c- • J-« :__.  »!... 

applicant  qualified  and  competent  and 
the  research  protocol  meritorious,  he/ 
she  shall  notify  the  Administrator  in 
writing  of  such  determination.  The 
Administrator  shall  issue  a  certificate  of 
registration  within  10  days  after  receipt 
of  this  notice,  unless  he/she  determines 
that  the  certificate  of  registration  should 
be  denied  on  a  ground  specified  in 
section  304(a)  of  the  Act  (21  U.S.C. 
824(a)).  In  the  case  of  a  supplemental 
protocol,  a  replacement  certificate  of 
registration  shall  be  issued  by  the 
Administrator. 

(d)  If  the  Secretary  determines  that  the 
protocol  is  not  meritorious  and/or  the 
applicant  is  not  qualified  or  competent, 
he/she  shall  notify  the  Administrator  in 
writing  setting  forth  the  reasons  for  such 
determination.  If  the  Administrator 
determines  that  grounds  exist  for  the 
denial  of  the  application,  he/she  shall 
within  10  days  issue  an  order  to  show 
cause  pursiiant  to  §  1301.37  and,  if 
requested  by  the  applicant,  hold  a 
hearing  on  the  application  pursuant  to 

§  1301.41.  If  the  grounds  for  denial  of 
the  application  include  a  determination 
by  the  Secretary,  the  Secretary  or  his 
duly  authorized  agent  shall  furnish 
testimony  and  documents  pertaining  to 
his  determination  at  such  hearing. 

(e)  Supplemental  protocols  will  be 
processed  in  the  same  manner  as 
original  research  protocols.  If  the 
processing  of  an  application  or  research 
protocol  is  delayed  beyond  the  time 
limits  imposed  by  this  section,  the 
applicant  shall  be  so  notified  in  writing. 

f  1301.33    Application  for  bulk  manufacture 
of  Schedule  I  and  H  substances. 

(a)  In  the  case  of  an  application  for 
registration  or  reregistration  to 
manufacture  in  bulk  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I  or  n,  the  Administrator  shall,  upon  the 
filing  of  such  application,  publish  in  the 
Federal  Register  a  notice  naming  the 
applicant  and  stating  that  such 
applicant  has  applied  to  be  registered  as 
a  bulk  manufacturer  of  a  basic  class  of 
narcotic  or  nonnarcotic  controlled 
substance,  which  class  shall  be 


identified.  A  copy  of  said  notice  shall  be 
mailed  simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
basic  class  and  to  any  other  applicant 
therefor.  Any  such  person  may.  within 
60  days  from  the  date  of  publication  of 
the  notice  in  the  Federal  Register,  file 
with  the  Administrator  written 
comments  on  or  objections  to  the 
issuance  of  the  proposed  registration. 

(b)  In  order  to  provide  adequate 
competition,  the  Administrator  shall  not 
be  required  to  limit  the  number  of 
manufacturers  in  any  basic  class  to  a 
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maintenance  of  effiective  controls 
against  diversion  solely  because  a 
smaller  number  is  capable  of  producing 
an  adequate  and  uninterrupted  supply- 

(c)  This  section  shall  not  apply  to  the 
manufacture  of  basic  classes  of 
controlled  substances  listed  in 
Schedules  I  or  II  as  an  incident  to 
research  or  chemical  analysis  as 
authorized  in  §01. 13(e)(1). 

§  1 301 .34    Application  for  importation  of 
Schedule  I  and  II  substances. 

(a)  In  the  case  of  an  application  for 
registration  or  reregistration  to  import  a 
controlled  substance  listed  in  Schedule 
I  or  n,  under  the  authority  of  section 
1002(a)(2)(B)  of  the  Act  (21  U.S.C. 
952(a)(2)(B)),  the  Administrator  shall, 
upon  the  filing  of  such  application, 
publish  in  the  Federal  Register  a  notice 
naming  the  applicant  and  stating  that 
such  applicant  has  applied  to  be 
registered  as  an  importer  of  a  Schedule 
I  or  n  controlled  substance,  which 
substance  shall  be  identified.  A  copy  of 
said  notice  shall  be  mailed 
simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
controlled  substance  and  to  any  other 
applicant  therefor.  Any  such  pereon 
may,  within  30  days  firom  the  date  of 
publication  of  the  notice  in  the  Federal 
Register,  file  written  comments  on  or 
objections  to  the  issuance  of  the 
proposed  registration,  and  may.  at  the 
same  time,  file  a  written  request  for  a 
hearing  on  the  application  purauant  to 
§  1301.43.  If  a  hearing  is  requested,  the 
Administrator  shall  hold  a  hearing  on 
the  application  in  accordance  with 
§  1301.41.  Notice  of  the  hearing  shall  be 
published  in  the  Federal  Register,  and 
shall  be  mailed  simultaneously  to  the 
applicant  and  to  all  persons  to  whom 
notice  of  the  application  was  mailed. 
Any  such  person  may  participate  in  the 
hearing  by  filing  a  notice  of  appearance 
in  accordance  with  §  1301.43  of  this 
chapter.  Notice  of  the  hearing  shall 
contain  a  summary  of  all  comments  and 
objections  filed  regarding  the 
application  and  shall  state  the  time  and 
place  for  the  hearing,  which  shall  not  be 


less  than  30  days  after  the  date  of 
pubUcation  of  such  notice  in  the 
Federal  Register.  A  hearing  purauant  to 
this  section  may  be  consolidated  with  a 
hearing  held  purauant  to  §§  1301.35  or 
1301.36  of  this  part. 

(b)  The  Administrator  shall  register  an 
applicant  to  import  a  controlled 
substance  listed  in  Schedule  I  or  II  if  he/ 
she  determines  that  such  registration  is 
consistent  with  the  public  interest  and 
with  U.S.  obUgations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1, 1971.  In 
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following  factora  shall  be  considered: 

(1)  Maintenance  of  effective  controls 
against  diveraion  of  particular 
controlled  substances  and  any 
controlled  substance  in  Schedule  I  or  II 
compoimded  therefrom  into  other  than 
legitimate  medical,  scientific  research, 
or  industrial  channels,  by  limiting  the 
importation  and  bulk  manufacture  of 
such  controlled  substances  to  a  number 
of  establishments  which  can  produce  an 
adequate  and  unintermpted  supply  of 
these  substances  under  adequately 
competitive  conditions  for  legitimate 
medical,  scientific,  research,  and 
industrial  purposes; 

(2)  Compliance  with  appUcable  State 
and  local  law; 

(3)  Promotion  of  technical  advances 
in  the  art  of  manufacturing  these 
substances  and  the  development  of  new 
substances; 

(4)  Prior  conviction  record  of 
applicant  under  Federal  and  State  laws 
relating  to  the  manufacture, 
distribution,  or  dispensing  of  such 
substances; 

(5)  Past  experience  in  the  manufacture 
of  controlled  substances,  and  the 
existence  in  the  establishment  of 
effective  control  against  diveraion; 

(6)  That  the  applicant  will  be 
permitted  to  import  only: 

(i)  Such  amounts  of  crude  opium, 
poppy  straw,  concentrate  of  poppy 
straw,  and  coca  leaves  as  the 
Administrator  finds  to  be  necessary  to 
provide  for  medical,  scientific,  or  other 
legitimate  purposes;  or 

(ii)  Such  amounts  of  any  controlled 
substances  listed  in  Schedule  I  or  II  as 
the  Administrator  shall  find  to  be 
necessary  to  provide  for  the  medical, 
scientific,  or  other  legitimate  needs  of 
the  United  States  during  an  emergency  . 
in  which  domestic  supplies  of  such 
substances  are  found  by  the 
Administrator  to  be  inadequate;  or 

(iii)  Such  amounts  of  any  controlled 
substance  listed  in  Schedule  I  or  II  as 
the  Administrator  shall  find  to  be 
necessary  to  provide  for  the  medical, 
scientific,  or  other  legitimate  needs  of 
the  United  States  in  any  case  in  which 


the  Administrator  finds  that 
competition  among  domestic 
manufacturere  of  the  controlled 
substance  is  inadequate  and  will  not  be 
rendered  adequate  by  the  registration  of 
additional  manufacturere  under  section 
303  of  the  Act  (21  U.S.C.  823);  or 

(iv)  Such  limited  quantities  of  any 
controlled  substance  listed  in  Schedule 
I  or  n  as  the  Administrator  shall  find  to 
be  necessary  for  scientific,  analytical  or 
research  uses;  and 

(7)  Such  other  factora  as  may  be 
relevant  to  and  consistent  with  the 
public  health  and  safety. 

(c)  In  determining  whether  the 
applicant  can  and  will  maintain 
effective  controls  against  diveraion 
within  the  meaning  of  paragraph  (b)  of 
this  section,  the  Administrator  shall 
consider  among  other  factora: 

(1)  Compliance  with  the  security 
requirements  set  forth  in  §§  1301.71- 
1301.76  and 

(2)  Employment  of  security 
procedures  to  guard  against  in-transit 
losses  within  and  without  the 
jurisdiction  of  the  United  States. 

(d)  In  determining  whether 
competition  among  the  domestic 
manufacturere  of  a  controlled  substance 
is  adequate  within  the  meaning  of 
paragraphs  (b)(1)  and  (b)(6)(iii)  of  this 
section,  as  well  as  section  1002(a)(2)(B) 
of  the  Act  (21  U.S.C.  952(a)(2)(B)).  the 
Administrator  shall  consider: 

(1)  The  extent  of  price  rigidity  in  the 
light  of  changes  in: 

(i)  Raw  materials  and  other  costs  and 
(ii)  Conditions  of  supply  and  demand; 

(2)  The  extent  of  service  and  quality 
competition  among  the  domestic 
manufacturere  for  shares  of  the  domestic 
market  including: 

(i)  Shifts  in  market  shares  and 
(ii)  Shifts  in  individual  customere 
among  domestic  manufacturere; 

(3)  The  existence  of  substantial 
differentials  between  domestic  prices 
and  the  higher  of  prices  generally 
prevailing  in  foreign  markets  or  the 
prices  at  which  the  applicant  for 
registration  to  import  is  committed  to 
undertake  to  provide  such  products  in 
the  domestic  market  in  conformity  with 
the  Act.  In  determining  the  existence  of 
substantial  differentials  hereunder, 
appropriate  consideration  should  be 
given  to  any  additional  costs  imposed 
on  domestic  manufacturere  by  the 
requirements  of  the  Act  and  such  other 
cost-related  and  other  factora  as  the 
Administrator  may  deem  relevant.  In  no 
event  shall  an  importer's  offering  prices 
in  the  United  States  be  considered  if 
they  are  lower  than  those  prevailing  in 
the  foreign  market  or  markets  from 
which  the  importer  is  obtaining  his/her 
supply; 


(4)  The  existence  of  competitive 
restraints  imposed  upon  domestic 
manufacturere  by  governmental 
regulations;  and 

(5)  Such  other  factora  as  may  be 
relevant  to  the  determinations  required 
under  this  paragraph. 

(e)  In  considering  the  scope  of  the 
domestic  market,  consideration  shall  be 
given  to  substitute  products  which  are 
reasonably  interchangeable  in  terms  of 
price,  quality  and  use. 

(f)  The  fact  that  the  number  of  existing 
manufacturere  is  small  shall  not 
demonstrate,  in  and  uf  iiMslf.  (liiil 
adequate  competition  among  them  does 
not  exist. 

§1301.35    Certificate  of  registration;  denial 
of  registration. 

(a)  The  Administrator  shall  issue  a 
Certificate  of  Registration  (DEA  Form 
223)  to  an  applicant  if  the  issuance  of 
registration  or  reregistration  is  required 
under  the  applicable  provisions  of 
sections  303  or  1008  of  the  Act  (21 
U.S.C.  823  and  958).  hi  the  event  that 
the  issuance  of  registration  or 
reregistration  is  not  required,  the 
Administrator  shall  deny  the 
application.  Before  denying  any 
application,  the  Administrator  shall 
issue  an  order  to  show  cause  purauant 
to  §  1301.37  and.  if  requested  by  the 
applicant,  shall  hold  a  hearing  on  the 
application  purauant  to  §  1301.41. 

(b)  If  a  hearing  is  requested  by  an 
applicant  for  registration  or 
reregistration  to  manufacture  in  bulk  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I  or  II,  notice  that  a  hearing 
has  been  requested  shall  be  published  in 
the  Federal  Register  and  shall  be  mailed 
simultaneously  to  the  applicant  and  to 
all  pereons  to  whom  notice  of  the 
application  was  mailed.  Any  person 
entitled  to  file  comments  or  objections 
to  the  issuance  of  the  proposed 
registration  purauant  to  §  1301.33(a) 
may  participate  in  the  hearing  by  filing 
notice  of  appearance  in  accordance  with 
§  1301.43.  Such  peraons  shall  have  30 
days  to  file  a  notice  of  appearance  after 
the  date  of  publication  of  the  notice  of 

a  request  for  a  hearing  in  the  Federal 
Register. 

(c)  The  Certificate  of  Registration 
(DEA  Form  223)  shall  contain  the  name, 
address,  and  registration  number  of  the 
registrant,  the  activity  authorized  by  the 
registration,  the  schedules  and/or 
Administration  Controlled  Substances 
Code  Number  (as  set  forth  in  part  1308 
of  this  chapter)  of  the  controlled 
substances  which  the  registrant  is 
authorized  to  handle,  the  amount  of  fee 
paid  (or  exemption),  and  the  expiration 
date  of  the  registration.  The  registrant 
shall  maintain  the  certificate  of 


registration  at  the  registered  location  in 
a  readily  retrievable  manner  and  shall 
permit  inspection  of  the  certificate  by 
any  official,  agent  or  employee  of  the 
Administration  or  of  any  Federal.  Stale, 
or  local  agency  engaged  in  enforcement 
of  laws  relating  to  controlled 
substances. 

f  1301.36    Suspension  or  revocaition  of 
registration;  suspension  of  registration 
pending  final  order;  extension  of 
registration  pending  final  order. 

(a)  For  any  registration  issued  under 
<««~tinn  303  of  the  Ant  (21  U.S.C.  8231. 
the  Administrator  may: 

(1)  Suspend  the  registration  purauant 
to  section  304(a)  of  the  Ac1  (21  U.S.C. 
824(a))  for  any  period  of  time. 

(2)  Revoke  the  registration  purauant  to 
section  304(a)  of  the  Act  (21  U.S.C. 
824(a)). 

(b)  For  any  registration  issued  under 
section  1008  of  the  Ac1  (21  U  S.C.  958), 
the  Administrator  may: 

(1)  Suspend  the  registration  purauant 
to  section  1008(d)  of  the  Act  (21  U.S.C. 
958(d))  for  any  period  of  time. 

(2)  Revoke  the  registration  pursuant  to 
section  1008(d)  of  the  Act  (21  U.S.C. 
958(d))  if  he/she  determines  that  such 
registration  is  inconsistent  with  the 
public  interest  as  defined  in  section 
1008  or  with  the  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
October  12, 1984. 

(c)  The  Administrator  may  limit  the 
revocation  or  suspension  of  a 
registration  to  the  particular  controlled 
substance,  or  substances,  with  respeci  to 
which  grounds  for  revocation  or 
suspension  exist. 

(d)  Before  revoking  or  suspending  any 
registration,  the  Administrator  shall 
issue  an  order  to  show  cause  purauant 
to  §  1301.37  and,  if  requested  by  the 
registrant,  shall  hold  a  hearing  purauant 
to  §13.01.41. 

(e)  The  Administrator  may  suspend 
any  registration  simultaneously  with  or 
at  any  time  subsequent  to  the  service 
upon  the  registrant  of  an  order  to  show 
cause  why  such  registration  should  not 
be  revoked  or  suspended,  in  any  case 
where  he/she  finds  that  there  is  an 
imminent  danger  to  the  public  health  or 
safety.  If  the  Administrator  so  suspends, 
he/she  shall  serve  with  the  order  to 
show  cause  purauant  to  §  1301.37  an 
order  of  immediate  suspension  which 
shall  contain  a  statement  of  his  findings 
regarding  the  danger  to  public  health  or 
safety. 

(f)  Upon  service  of  the  order  of  the 
Administrator  suspending  or  revoking 
registration,  the  registrant  shall 
immediately  deliver  his/her  Certificate 
of  Registration,  any  order  forms,  and 
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any  import  or  export  permits  in  his/her 
possession  to  the  nearest  office  of  the 
Administration.  The  suspension  or 
levocation  of  a  registration  shall 
suspend  or  revoke  any  individual 
manufacturing  or  procurement  quota 
fixed  for  the  registrant  pursuant  to  part 
1303  of  this  chapter  and  any  import  or 
export  permits  issued  to  the  registrant 
pursuant  to  part  1312  of  this  chapter. 
Also,  upon  service  of  the  order  of  the 
Administrator  revoking  or  suspending 
registration,  the  registrant  shall,  as 
instructed  by  the  Administrator: 

(1)  Deliver  all  controlled  substances 
in  his/her  possession  to  the  nearest 
oflice  of  the  Administration  or  to 
authorized  agents  of  the  Administration; 
or 

(2)  Place  all  controlled  substances  in 
his/her  possession  under  seal  as 
described  in  sections  304  (f)  or 
1008(d)(6)  of  the  Act  (21  U.S.C.  824(fl  or 
958(d)(6]). 

(g)  In  the  event  that  revocation  or 
suspension  is  limited  to  a  particular 
controlled  substance  or  substances,  the 
registrant  shall  be  given  a  new 
Certificate  of  Registration  for  all 
substances  not  affiected  by  such 
revocation  or  suspension;  no  fee  shall  be 
required  to  be  paid  for  the  new 
Certificate  of  Registration.  The  registrant 
shall  deliver  the  old  Certificate  of 
Registration  and,  if  appropriate,  any 
order  forms  in  his/her  possession  to  the 
nearest  office  of  the  Administration.  The 
suspension  or  revocation  of  a 
registration,  when  limited  to  a  particular 
basic  class  or  classes  of  controlled 
substances,  shall  suspend  or  revoke  any 
individual  manufacturing  or 
procurement  quota  fixed  for  the 
registrant  for  such  class  or  classes 
pursuant  to  part  1303  of  this  chapter 
and  any  import  or  export  permits  issued 
to  the  registrant  for  such  class  or  classes 
pursuant  to  part  1312  of  this  chapter. 
Also,  upon  service  of  the  order  of  the 
Administrator  revoking  or  suspending 
registration,  the  registrant  shall,  as 
instructed  by  the  Administrator: 

(1)  Deliver  to  the  nearest  office  of  the 
Administration  or  to  authorized  agents 
of  the  Administration  all  of  the 
particular  controlled  substance  or 
substances  affected  by  the  revocation  or 
suspension  Which  are  in  his/her 
possession;  or 

(2)  Place  all  of  such  substances  under 
seal  as  described  in  sections  304(f)  or 
958(d)(6)  of  the  Act  (21  U.S.C.  824(f)  or 
958(d)(6)]. 

(h)  Any  suspension  shall  continue  in 
effect  until  the  conclusion  of  all 
proceedings  upon  the  revocation  or 
suspension,  including  any  judicial 
review  thereof,  unless  sooner 
withdrawn  by  the  Administrator  or 


dissolved  by  a  court  of  competent 
jurisdiction.  Any  registrant  whose 
registration  is  suspended  under 
paragraph  (e)  of  this  section  may  request 
a  hearing  on  the  revocation  or 
suspension  of  his/her  registration  at  a 
time  earlier  than  specified  in  the  order 
to  show  cause  pursuant  to  §  1301.37, 
which  request  shall  be  granted  by  the 
Administrator,  who  shall  fix  a  date  for 
such  hearing  as  early  as  reasonably 
possible. 

(i)  In  the  event  that  an  applicant  for 
reregi-stration  (who  is  doing  business 
under  a  registration  previously  granted 
and  not  revoked  or  suspended)  has 
applied  for  reregistration  at  lea.st  45 
days  before  the  date  on  which  the 
existing  registration  is  due  to  expire, 
and  the  Administrator  has  issued  no 
order  on  the  application  on  the  date  on 
which  the  existing  registration  is  due  to 
expire,  the  existing  registration  of  the 
applicant  shall  automatically  be 
extended  and  continue  in  effect  until 
the  date  on  which  the  Administrator  so 
issues  his/her  order.  The  Administrator 
may  extend  any  other  existing 
registration  under  the  circumstances 
contemplated  in  this  section  even 
though  the  registrant  failed  to  apply  for 
reregistration  at  least  45  days  before 
expiration  of  the  existing  registration, . 
with  or  without  request  by  the 
registrant,  if  the  Administrator  finds 
that  such  extension  is  not  inconsistent 
with  the  public  health  and  safety. 

§  1 301 .37    Order  to  show  cause. 

(a)  If,  upon  examination  of  the 
application  for  registration  from  any 
applicant  and  other  information 
gathered 'by  the  Administration 
regarding  the  applicant,  the 
Administrator  is  unable  to  make  the 
determinations  required  by  the 
applicable  provisions  of  section  303 
and/or  section  1008  of  the  Act  (21 
U.S.C.  823  and  958)  to  register  the 
applicant,  the  Administrator  shall  serve 
upon  the  applicant  an  order  to  show 
cause  why  the  registration  should  not  be 
denied. 

(b)  If,  upon  information  gathered  by 
th^  Administration  regarding  any 
registrant,  the  Administrator  determines 
that  the  registration  of  such  registrant  is 
subject  to  suspension  or  revocation 
pursuant  to  section  304  or  section  1008 
of  the  Act  (21  U.S.C.  824  and  958),  the 
Administrator  shall  serve  upon  the 
registrant  an  order  to  show  cause  why 
the  registration  should  not  be  revoked  or 
suspended. 

(c)  The  order  to  show  cause  shall  call 
upon  the  applicant  or  registrant  to 
appear  before  the  Administrator  at  a 
time  and  place  stated  in  the  order, 
which  shall  not  be  less  than  30  days   . 


after  the  date  of  receipt  of  the  order.  The 
order  to  show  cause  shall  also  contain 
a  statement  of  the  legal  basis  for  such 
hearing  and  for  the  denial,  revocation, 
or  suspension  of  registration  and  a 
summary  of  the  matters  of  fact  and  law 
asserted. 

(d)  Upon  receipt  of  an  order  to  show 
cause,  the  applicant  or  registrant  must, 
if  he/she  desires  a  hearing,  file  a  request 
for  a  hearing  pursuant  to  §  1301.43.  If  a 
hearing  is  requested,  the  Administrator  . 
shall  hold  a  hearing  at  the  time  and 
place  stated  in  the  order,  pursuant  to 
§1301.41. 

(e)  When  authorized  by  the 
Administrator,  any  agent  of  the 
Administration  may  serve  the  order  to 
show  cause. 

Hearings 

$1301.41    Hearings  generally. 

(a)  In  any  case  where  the 
Administrator  shall  hold  a  hearing  on 
any  registration  or  application  therefor, 
the  procedures  for  such  hearing  shall  be 
governed  generally  by  the  adjudication 
procedures  set  forth  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-559)  and  specifically  by  §§  303, 
304,  and  1008  of  the  Act  (21  U.S.C.  823- 
824  and  958),  by  §§  1301.42-1301.46  of 
this  part,  and  by  the  procedures  for 
administrative  hearings  under  the  Act 
set  forth  in  §§  1316.41-1316.67  of  this 
chapter. 

(b)  Any  hearing  under  this  part  shall 
be  independent  of,  and  not  in  lieu  of, 
criminal  prosecutions  or  other 
proceedings  imder  the  Act  of  any  other 
law  of  the  United  States. 

§  1301.42    Purpose  of  hearing. 

If  requested  by  a  person  entitled  to  a 
hearing,  the  Administrator  shall  hold  a 
hearing  for  the  purpose  of  receiving 
factual  evidence  regarding  the  issues 
involved  in  the  denial,  revocation,  or 
suspension  of  any  registration,  and  the 
granting  of  any  application  for 
registration  to  manufacture  in  bulk  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I  or  11.  Extensive  argument 
should  not  be  offered  into  evidence  but 
rather  presented  in  opening  or  closing 
statements  of  counsel  or  in  memoranda 
or  proposed  findings  of  fact  and 
conclusions  of  law. 

§  1 301 .43    Requttt  for  hearing  or 
appearance;  waiver. 

(a)  Any  person  entitled  to  a  hearing 
pursuant  to  §§  1301.32  or  1301.34- 
1301.36  and  desiring  a  hearing  shall, 
within  30  days  after  the  date  of  receipt 
of  the  order  to  show  cause  (or  the  date 
of  publication  of  notice  of  the 
application  for  registration  in  the 
Federal  Register  in  the  case  of 


§  1301.34),  file  with  the  Administrator  a 
written  request  for  a  hearing  in  the  form 
prescribed  in  §  1316.47  of  this  chapter. 

(b)  Any  person  entitled  to  participate 
in  a  hearing  pursuant  to  §  1301.34  or 

§  1301.35(b)  and  desiring  to  do  so  shall, 
within  30  days  of  the  date  of  publication 
of  notice  of  the  request  for  a  hearing  in 
the  Federal  Register,  file  with  the 
Administrator  a  written  notice  of  intent 
to  participate  in  such  hearing  in  the 
form  prescribed  in  §  1316.48  of  this 
chapter.  Any  person  filing  a  request  for 
a  hearing  need  not  also  file  a  notice  of 
appearance. 

(c)  Any  person  entitled  to  a  hearing  or 
to  participate  in  a  hearing  pursuant  to 

§  1301.32  or  §§  1301.34-1301.36  may, 
within  the  period  permitted  for  filing  a 
request  for  a  hearing  or  a  notice  of 
appearance,  file  with  the  Administrator 
a  waiver  of  an  opportunity  for  a  hearing 
or  to  participate  in  a  hearing,  together 
with  a  written  statement  regarding  such 
person's  position  on  the  matters  of  fact 
and  law  involved  in  such  hearing.  Such 
statement,  if  admissible,  shall  be  made 
a  part  of  the  record  and  shall  be 
considered  in  light  of  the  lack  of 
opportunity  for  cross-examination  in 
determining  the  weight  to  be  attached  to 
matters  of  fact  asserted  therein. 

(d)  If  any  person  entitled  to  a  hearing 
or  to  participate  in  a  hearing  pursuant 
to  §§  1301.32  or  1301.34-1301.36  fails 
to  file  a  request  for  a  hearing  or  a  notice 
of  appearance,  or  if  such  person  so  files 
and  fails  to  appear  at  the  hearing,  such 
person  shall  be  deemed  to  have  waived 
the  opportunity  for  a  hearing  or  to 
participate  in  the  hearing,  unless  such 
person  shows  good  cause  for  such 
failure. 

(e)  If  all  persons  entitled  to  a  hearing 
or  to  participate  in  a  hearing  waive  or 
are  deemed  to  waive  their  opportunity 
for  the  hearing  or  to  participate  in  the 
hearing,  the  Administrator  may  cancel 
the  hearing,  if  scheduled,  and  issue  his/ 
her  final  order  pursuant  to  §  1301.46 
without  a  hearing. 

S 1 301 .44    Burden  of  proof. 

(a)  At  any  hearing  on  an  application 
to  manufacture  any  controlled  substance 
listed  in  Schedule  I  or  II,  the  applicant 
shall  have  the  burden  of  proving  that 
the  requirements  for  such  registration 
pursuant  to  section  303(a)  of  the  Act  (21 
U.S.C.  823(a))  are  satisfied.  Any  other 
person  participating  in  the  hearing 
pursuant  to  §  1301.35(b)  shall  have  the 
burden  of  proving  any  propositions  of 
fact  or  law  asserted  by  such  person  in 
the  hearing. 

(b)  At  any  hearing  on  the  grantijjg  or 
denial  of  an  applicant  to  be  registered  to 
conduct  a  narcotic  treatment  program  or 
as  a  compounder,  the  applicant  shall 


have  the  burden  of  proving  that  the 
requirements  for  each  registration 
pursuant  to  section  303(g)  of  the  Act 
(21  U.S.C.  823(g))  are  satisfied. 

(c)  At  any  hearing  on  the  granting  or 
denial  of  an  application  to  be  registered 
to  import  or  export  any  controlled 
substance  listed  in  Schedule  I  or  II,  the 
applicant  shall  have  the  burden  of 
proving  that  the  requirements  for  such 
registration  pursuant  to  sections  1008 
(a)  and  (d)  of  the  Act  (21  U.S.C.  958  (a) 
and  (d))  are  satisfied.  Any  other  person 
participating  in  the  hearing  pursuant  to 
§  1301.34  shall  have  the  burden  of 
proving  any  propositions  of  fact  or  law 
asserted  by  him/her  in  the  hearings. 

(d)  At  any  other  hearing  for  the  denial 
of  a  registration,  the  Administration 
shall  have  the  burden  of  proving  that 
the  requirements  for  such  registration 
pursuant  to  section  303  or  section  1008 
(c)  and  (d)  of  the  Act  (21  U.S.C.  823  or 
958  (c)  and  (d))  are  not  satisfied. 

(e)  At  any  hearing  for  the  revocation 
or  suspension  of  a  registration,  the 
Administration  shall  have  the  burden  of 
proving  that  the  requirements  for  such 
revocation  or  suspension  pursuant  to 
section  304(a)  or  section  1008(d)  of  the 
Act  (21  U.S.C.  824(a)  or  958(d))  are 
satisfied. 

§1301.45    Time  and  place  of  hearing. 

The  hearing  will  commence  at  the 
place  and  time  designated  in  the  order 
to  show  cause  or  notice  of  hearing 
published  in  the  Federal  Register 
(unless  expedited  pursuant  to 
§  1301.36(h))  but  thereafter  it  may  be 
moved  to  a  different  place  and  may  be 
continued  from  day  to  day  or  rerassed 
to  a  later  day  without  notice  other  than 
announcement  thereof  by  the  presiding 
officer  at  the  hearing. 

§1301.46    Rnal  order. 

■  As  soon  as  practicable  after  the 
presiding  officer  has  certified  the  record 
to  the  Administrator,  the  Administrator 
shall  issue  his/her  order  on  the  granting, 
denial,  revocation,  or  suspension  of 
registration.  In  the  event  that  an 
application  for  registration  to 
manufacture  in  bulk  a  basic  class  of  any 
controlled  substance  listed  in  Schedule 
I  or  II  is  granted,  or  any  application  for 
registration  is  denied,  or  any  registration 
is  revoked  or  suspended,  the  order  shall 
include  the  findings  of  fact  and 
conclusions  of  law  upon  which  the 
order  is  based.  The  order  shall  specify 
the  date  on  which  it  shall  take  effect. 
The  Administrator  shall  serve  one  copy 
of  his/her  order  upon  each  party  in  the 
hearing. 


Modification,  Transfer  and 
Termination  of  Registration 

§  1301.51    Modification  m  registration. 

Any  registrant  may  apply  to  modify 
his/her  registration  to  authorize  the 
handling  of  additional  controlled 
substances  or  to  change  his/her  name  or 
address,  by  submitting  a  letter  of  request 
to  the  Registration  Unit.  Drug 
Enforcement  Administration, 
Department  of  )ustice.  Post  Office  Box 
28083,  Central  Station.  Washington,  DC 
20005.  The  letter  shall  contain  the 
registrant's  name,  address,  and 
registration  number  as  printed  on  the 
certificate  of  registration,  and  the 
substances  and/or  schedules  to  be 
added  to  his/her  registration  or  the  new 
name  or  address  and  shall  be  signed  in 
accordance  with  §  1301. 13(j).  If  the 
registrant  is  seeking  to  handle 
additional  controlled  substances  listed 
in  Schedule  I  for  the  purpose  of  research 
or  instructional  activities,  he/she  .shall 
attach  three  copies  of  a  research 
protocol  describing  each  research 
project  involving  the  additional 
substances,  or  two  copies  of  a  .statement 
describing  the  nature,  extent,  and 
duration  of  such  in.stru(:tional  activities, 
as  appropriate.  No  fee  shall  be  required 
to  be  paid  for  the  modification.  The 
request  for  modification  shall  be 
handled  in  the  same  manner  as  an 
application  for  registration.  If  the 
modification  in  registration  is  approved, 
the  Administrator  shall  issue  a  new 
certificate  of  registration  (DEA  Form 
223)  to  the  registrant,  who  shall 
maintain  it  with  the  old  certificate  of 
registration  until  expiration. 

§  1301.52    Termination  of  registration; 
transfer  of  registration;  distribution  upon 
discontinuance  of  business. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  registration  of  any 
person  shall  terminate  if  and  when  such 
person  dies,  ceases  legal  existence,  or 
discontinues  business  or  professional 
practice.  Any  registrant  who  ceases  legal 
existence  or  discontinues  business  or 
professional  practice  shall  notify  the 
Administrator  promptly  of  such  fact. 

(b)  No  registration  or  any  authority 
conferred  thereby  shall  be  assigned  or 
otherwise  transferred  ex(»pt  upon  such 
conditions  as  the  Administration  may 
specifically  designate  and  then  only 
pursuant  to  written  consent.  Any  person 
seeking  authority  to  transfer  a 
registration  shall  submit  a  written 
request,  providing  full  details  regarding 
the  proposed  transfer  of  registration,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration. 


UMI 


8522 


Federal  Register  /  Vol.  61.  No.  44  /  Tuesday,  March  5.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  44  /  Tuesday.  March  5.  1996  /  Proposed  Rules 


8523 


Department  of  Jiistice,  Washington,  DC 
20537. 

(c)  Any  registrant  desiring  to 
discontinue  business  activities 
altcgethw  or  with  respect  to  controlled 
substances  (without  transferring  such 
business  activities  to  another  person) 
shall  return  for  cancellation  his/her 
certificate  of  registration,  and  any 
unexecuted  order  forms  in  his/her 
possession,  to  the  Re^stration  Unit. 
Drug  Enforcement  Acbninistration, 
Department  of  Justice,  Post  Office  Box 
28083,  Central  Station.  Washington.  DC 
20005.  Any  controlled  substances  in 
his/her  possession  may  be  disposed  of 
in  accoi^anoe  with  §  1307.21  of  this 
chapter. 

(d)  Any  registrant  desiring  to 
discontinue  business  activities 
altogether  or  with  respect  to  controlled 
substance  (by  transferring  such  business 
activities  to  another  person)  shall 
submit  in  person  or  by  registered  or 
certified  mail,  return  receipt  requested. 
to  the  Special  Agent  in  Charge  in  his/ 
her  area,  at  least  14  days  in  advance  of 
the  date  of  the  proposed  transfer  (unless 
the  Special  Agent  in  Charge  waives  this 
time  limitation  in  individual  instances), 
the  following  information: 

(1)  Hie  name,  address,  registration 
nimiber,  and  authorized  business 
activity  of  the  registrant  discontinuing 
the  business  (registrant-transferor); 

(2)  The  name,  address,  registration 
number,  and  authorized  business 
activity  of  the  person  acquiring  the 
business  (registrant-transferee); 

(3)  Whether  the  business  activities 
will  be  continued  at  the  location 
registered  by  the  person  discontinuing 
business,  or  moved  to  another  location 
(if  the  latter,  the  address  of  the  new 
location  should  be  listed); 

(4)  Whether  the  registrant-transferor 
has  a  qudta  to  manufactiu«  or  procure 
any  controlled  substance  listed  in 
Schedule  I  or  n  (if  so,  the  basic  clafss  or 
class  of  the  substance  should  be 
indicated);  and 

(5)  The  date  on  which  the  transfer  of 
controlled  substances  will  occur. 

(e)  Unless  the  registrant-transferor  is 
informed  by  the  Special  Agent  in 
Charge,  before  the  date  on  which  the 
transfer  was  stated  to  ocau,  that  the 
transfer  may  not  occur,  the  registrant- 
transferor  may  distribute  (without  being 

X'ered  to  distribute)  controlled 
ances  in  his/her  possession  to  the 
registrant-transferee  in  accordance  with 
the  following: 

(1)  On  the  date  of  transfer  of  the 
controlled  substances,  a  complete 
inventory  of  all  controlled  substances 
being  transferred  shall  be  taken  in 
accordance  with  §  1304.11  of  this 
chapter.  This  inventory  shall  serve  as 


the  final  inventory  of  the  registrant- 
transferor  and  the  initial  inventory  of 
the  registrant-transferee,  and  a  copy  of 
the  inventory  shall  be  included  in  the 
records  of  each  person.  It  shall  not  be 
necessary  to  file  a  copy  of  the  inventory 
with  the  Administration  unless 
requested  by  the  Special  Agent  in 
Charge.  Transfers  of  any  substances 
listed  in  Schedule  I  or  II  shall  require 
the  use  of  order  forms  in  accordance 
with  part  1305  of  this  chapter. 

(2)  On  the  date  of  transfer  of  the 
controlled  substances,  all  records 
required  lu  tw  kept  by  the  registrant- 
transferor  with  reference  to  the 
controlled  substances  being  transferred, 
under  part  1304  of  this  chapter,  shall  be 
transferred  to  the  registrant-transferee. 
Responsibility  for  the  accuracy  of 
records  prior  to  the  date  of  transfer 
remains  with  the  transferor,  but 
responsibility  for  custody  and 
maintenance  shall  be  upon  the 
transferee. 

(3)  In  the  case  of  registrants  required 
to  make  reports  pursuant  to  part  1304  of 
this  chapter,  a  report  marked  "Final" 
will  be  prepared  and  submitted  by  the 
registrant-transferor  showing  the 
disposition  of  all  the  controlled 
substances  for  which  a  report  is 
required;  no  additional  report  will  be 
required  from  him,  if  no  further 
transactions  involving  controlled 
substances  are  consummated  by  him. 
The  initial  report  of  the  registrant- 
transferee  shall  account  for  transactions 
beginning  with  the  day  next  succeeding 
the  date  of  discontinuance  or  transfer  of 
business  by  the  transferor-registrant  and 
the  substances  transferred  to  him  shall 
be  reported  as  receipts  in  his/her  initial 
report. 

§1301.75    Physical  security  controla  for 
practitioners. 

*        *        »        *        * 

(b)  Controlled  substances  listed  in 
Schedules  11,  III,  IV,  and  V  shall  be 
stored  in  a  securely  locked, 
substantially  constructed  cabinet. 
However,  pharmacies  and  institutional 
practitioners  may  disperse  such 
substances  throughout  the  stock  of 
noncontroUed  substances  in  such  a 
manner  as  to  obstruct  the  theft  or 
diversion  of  the  controlled  substances. 
***** 

6.  Section  1301.76  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S 1 301 .76    Other  security  controls  for 
practitlcnefs. 

***** 

(c)  Whenever  the  registrant  distributes 
a  controlled  substance  (without  being 
registered  as  a  distributor,  as  permitted 


in  §  1301.13(e)(1)  and/or  §§  1307.11- 
1307.12)  he/she  shall  comply  with  the 
requirements  imposed  on 
nonpractitioners  in  §  1301.74  (a),  (b), 
and  (e). 

§1301.72   [Anwndecl] 

7.  to  21  CFR  1301.72(b)(4)(i)(b) 
remove  the  word  "lay"  and  add,  in  its 
place,  the  word  "lag". 

PART  1302— {AMENDED] 

1.  The  authority  citation  for  part  1302 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  825.  871(b),  958 
(e). 

2.  Section  1302.02  is  proposed  to  be 
revised  to  read  as  follows: 

§1302.02    Definitions. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  Part 
1300  of  this  chapter. 

3.  Section  1302.04  is  proposed  to  be 
revised  to  read  as  follows: 

§1302.04    t.ocation  and  size  of  symbol  on 
label  and  laboiing. 

The  symbol  shall  be  prominently 
located  on  the  label  or  the  labeling  of 
the  commercial  container  and/or  the 
panel  of  the  cranmercial  container 
normally  displayed  to  dispensers  of  any 
controlled  substance.  The  symbol  on 
labels  shall  be  clear  and  large  enough  to 
afford  easy  identification  of  the 
schedule  of  the  controlled  substance 
upon  inspection  without  removal  hxim 
the  dispenser's  shelf.  The  symbol  T)n  all 
other  labeling  shall  be  clear  and  large 
enough  to  afiord  prompt  identification 
of  the  controlled  substance  upon 
inspection  of  the  labeling. 

§1302.05    [Ramowsd] 

4.  Section  1302.05  is  proposed  to  be 
removed. 

5.  Section  1302.06  is  proposed  to  be 
redesignated  as  Section  1302.05  and 
revised  to  read  as  follows: 

§1302.05    Etfeetlve  dales  of  labeling 
re<|uifanwnts. 

All  labels  on  commercial  containers 
of,  and  all  labeling  of,  a  controlled 
substance  which  either  is  transferred  to 
another  schedule  or  is  added  to  any 
schedule  shall  comply  with  the 
requirements  of  §  1302.03,  on  or  before 
the  efiiective  date  established  in  the  final 
order  for  the  transfer  or  addition. 

6.  Section  1302.07  is  proposed  to  be 
redesignated  as  §  1302.06  and  revised  to 
read  as  follows: 

§13024)6    Sealing  of  controlled 
substances. 

On  each  bottle,  multiple  dose  vial,  or 
other  commercial  container  of  any 


controlled  substance,  there  shall  be 
securely  affixed  to  the  stopper,  cap,  lid, 
covering,  or  wrapper  or  such  container 
a  seal  to  disclose  upon  inspection  any 
tampering  or  opening  of  the  container. 
7.  Section  1302.08  is  proposed  to  be 
redesignated  as  §  1302.07,  and  revised 
to  read  as  follows: 

§  1 302.07    Labeling  and  packaging 
requirements  for  Imported  and  exported 
substances. 

(a)  The  symbol  requirements  of 
§§  1302.03-1302.05  apply  to  every 
commercial  container  containing,  and  to 
all  labeling  of,  controlled  substances 
imported  into  the  jurisdiction  of  and/or 
the  customs  territory  of  the  United 
States. 


Section 

1303.12(b) 

1303.12(b) 

1303.12(d) 

1303.12(e)(1)  

1303.12(e)(3)  

1303.21(a) 

1303.22  

130322  

1303.26  

1303.27  

1303.32(b) ^ 

1303.35(a) 


(b)  The  symbol  requirements  of 

§§  1302.03-1302.05  do  not  apply  to  any 
commercial  containers  containing,  or 
any  labeling  of,  a  controlled  substance 
intended  for  export  from  the  jurisdiction 
of  the  United  States. 

(c)  The  sealing  requirements  of 

§  1302.06  apply  to  every  bottle,  multiple 
dose  vial,  or  other  commercial  container 
of  any  controlled  substance  listed  in 
schedule  I  or  II,  or  any  narcotic 
controlled  substance  listed  in  schedule 
in  or  IV,  imported  into,  exported  from, 
or  intended  for  export  from,  the 
jurisdiction  of  and/or  the  customs 
territory  of  the  United  States. 

PART  1303-{AMENDED] 

1.  The  authority  citation  for  part  1303 
continues  to  read  as  follows: 

Remove 

(or  BND)  eac^  place  it  appears. 

Drug  Control  Section  

Drug  Control  Section  

sut>sance  

1301.22(b)  

1301 .45  and  1301.46  

(or  BND)  each  place  it  appears. 

Drug  Control  Section  

1301.45  or  1301.46  

Drug  Control  Section  

1301.45  or  1301.46  

aggregrate  


Authority:  21  U.S.C.  821.  826.  871lb) 

2.  Section  1303.02  is  proposed  to  be 
revised  to  read  as  follows: 

§1303.02    Oeflnttions. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  se<:1ion 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

3.  In  addition  to  the  proposed 
amendments  set  forth  above.  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Add 


Drug  &  Chemical  Evaluation  Section. 

Drug  &  Chemical  Evaluation  Section. 

substance 

1301.13. 

1301.36 

Drug  4  Chemical  Evaluation  Section. 

1301.36. 

Drug  &  CherTMcal  Evaluation  Section. 

1301.36. 

aggregate 


UMI 


PART  1304-[AMENDED] 

1.  The  authority  citation  for  part  1304 
is  proposed  to  be  corrected  to  read  as 
follows: 

Authority:  21  U.S.C.  821,  827,  871(b), 
958(e).  965.  unless  otherwise  noted. 

2.  Section  1304.02  is  proposed  to  be 
revised  to  read  as  follows: 

§1304.02    Definitions. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

3.  Section  1304.03  is  proposed  to  be 
amended  by  removing  paragraphs  (g) 
and  (h),'and  revising  paragraph  (f)  to 
read  as  follows: 

§1304.03    Persons  required  to  keep 
records  end  file  reports. 

***** 

(f)  Registered  persons  using  any 
controlled  substances  while  conducting 
preclinical  research,  in  teaching  at  a 
registered  establishment  which 
maintains  records  with  respect  to  such 
substances  or  conducting  research  in 
conformity  with  an  exemption  granted 
under  section  505(i)  or  512(j)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(i)  or  360b(j))  at  a 


registered  establishment  which 
maintains  records  in  accordance  with 
either  of  those  sections  are  not  required 
to  keep  records  if  he/she  notifies  the 
Administration  of  the  name,  address, 
and  registration  number  of  the 
establishment  maintaining  such  records. 
This  notification  shall  be  given  at  the 
time  the  person  applies  for  registration 
or  reregistration  and  shall  be  made  in 
the  form  of  an  attachment  to  the 
application,  which  shall  be  filed  with 
the  application. 

4.  Section  1304.04  is  proposed  to  be 
amended  by  removing  "executed"  in 
paragraph  (a)  and  by  adding  "executed" 
and  by  revising  paragraphs  (e)  and  (h) 
to  read  as  follows: 

§1304.04    Maintanence  of  records  and 
inventories. 


(e)  All  central  recordkeeping  permits 
previously  issued  by  the  Administration 
expired  September  30, 1980. 

***** 

(h)  Each  registered  pharmacy  shall 
maintain  the  inventories  and  records  of 
controlled  substances  as  follows: 

(1)  Inventories  and  records  of  all 
controlled  substances  listed  in 
Schedules  I  and  II  shall  be  maintained 
separately  fix»m  all  other  records  of  the 


pharmacy,  and  prescriptions  for  such 
substances  shall  be  maintained  in  a 
separate  prescription  file:  and 

(2)  Inventories  and  ret:ards  of 
controlled  substances  listed  m 
Schedules  III,  IV.  and  V  shall  be 
maintained  either  separately  from  all 
other  records  of  the  pharmacy  or  in  such 
form  tha«  the  information  required  is 
readily  retrievable  from  ordinary 
business  records  of  the  pharmacy,  and 
prescriptions  for  such  substances  shall 
be  maintained  either  in  a  separate 
prescription  file  for  controlled 
substances  listed  in  Schedules  111.  IV. 
and  V  only  or  in  such  form  that  they  are 
readily  retrievable  from  the  other 
prescription  records  of  the  pharmacy 
Prescriptions  will  be  deemed  readily 
retrievable  if.  at  the  time  they  are 
initially  filed,  the  face  of  the 
prescription  is  stamf)ed  in  red  ink  in  the 
lower  right  comer  with  the  letter   C'  no 
less  than  1-inch  high  and  filed  either  in 
the  prescription  file  for  controlled 
substances  listed  in  Schedules  I  and  II 
or  in  the  usual  consecutively  numbered 
prescription  file  for  non-coniroUed 
substances.  However,  if  a  pharmacy 
employs  an  ADP  system  or  other 
electronic  recordkeeping  system  for 
prescriptions  which  permits 
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identification  by  prescription  number 
and  retrieval  of  original  documents  by 
prescriber's  name,  patient's  name,  drug 
dispensed,  and  date  filled,  then  the 
requirement  to  mark  the  hard  copy 
prescription  with  a  red  "C"  is  waived. 
5.  Section  1304.11  is  proposed  to  be 
revised  to  read  as  follows: 

$1904,11    InwMitory  requirenwnts. 

(a)  General  requirements.  Each 
inventory  shall  contain  a  complete  and 
accurate  record  of  all  controlled 
substances  on  hand  on  the  date  the 
inventory  is  taken,  and  shall  be 
maintained  in  written,  typewritten,  or 
printed  form  at  the  registered  location. 
An  inventory  taken  by  use  of  an  oral 
recording  device  must  be  promptly 
transcribed.  Controlled  substances  shall 
be  deemed  to  be  "on  hand"  if  they  are 
in  the  possession  of  or  under  the  control 
of  the  registrant,  including  substances 
returned  by  a  customer,  ordered  by  a 
customer  but  not  yet  invoiced,  stored  in 
a  warehouse  on  behalf  of  the  registrant, 
and  substances  in  the  possession  of 
employees  of  the  registrant  and 
intended  for  distribution  as 
complimentary  samples.  A  separate 
inventory  shall  be  made  for  each 
registered  location  and  each 
independent  activity  registered,  except 
as  provided  in  paragraph  (e)(4)  of  this 
section.  In  the  event  controlled 
substances  in  the  possession  or  under 
the  control  of  the  registrant  are  stored  at 
a  location  for  which  he/she  is  not 
registered,  the  substances  shall  be 
included  in  the  inventory  of  the 
registered  location  to  which  they  are 
subject  to  control  or  to  which  the  person 
possessing  the  substance  is  responsible. 
The  inventory  may  be  taken  either  as  of 
opening  of  business  or  as  of  the  close  of 
business  on  the  inventory  date  and  it 
shall  be  indicated  on  the  inventory. 

(b)  Initial  inventory  date.  Every 
person  required  to  keep  records,  shall 
take  an  inventory  of  all  stocks  of 
controlled  substances  on  hand  on  the 
date  he/she  first  engages  in  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances,  in  accordance 
with  paragraph  (e)  of  this  section  as 
applicable.  In  the  event  a  person 
commences  business  with  no  controlled 
substances  on  hand,  he/she  shall  record 
this  fact  as  the  initial  inventory. 

(c)  Biennial  inventory  date.  After  the 
initial  inventory  is  taken,  the  registrant 
shall  take  a  new  inventory  of  all  stocks 
of  controlled  substances  on  hand  at  least 
every  two  years.  The  biennial  inventory 
may  be  taken  on  the  day  of  the  year  on 
which  the  initial  inventory  was  taken  or 
on  any  other  fixed  date  which  does  not 
vary  by  more  than  6  months  from  the 
biennial  date  that  would  otherwise 


apply.  If  the  registrant  elects  to  take  the 
biennial  inventory  on  another  fixed 
date,  he/she  shall  notify  the 
Administration  of  this  election  and  of 
the  date  on  which  the  biennial 
inventory  will  be  taken. 

(d)  Inventory  date  for  newly 
controlled  substances.  On  the  effective 
date  of  a  rule  by  the  Administrator 
pursuant  to  §§  1308.45. 1308.46,  or 

§  1308.47  of  this  chapter  adding  a 
substance  to  any  schedule  of  controlled 
substances,  which  substance  was, 
immediately  prior  to  that  date,  not  listed 
on  any  such  schedule,  every  registrant 
required  to  keep  records  who  possesses 
that  substance  shall  take  an  inventory  of 
all  stocks  of  the  substance  on  hand. 
Thereafter,  such  substance  shall  be 
included  in  each  inventory  made  by  the 
registrant  pursuant  to  paragraph  (c)  of 
this  section. 

(e)  Inventories  of  manufacturers, 
distributors,  dispensers,  researchers, 
importers,  exporters  and  chemical 
analysts.  Each  person  registered  or 
authorized  (by  §§1301.13  or 
§§1307.11-1307.13  of  this  chapter)  to 
manufacture,  distribute,  dispense, 
import,  export,  conduct  research  or 
chemical  analysis  with  controlled 
substances  and  required  to  keep  records 
pursuant  to  §  1304.03  shall  include  in 
the  inventory  the  information  listed 
below. 

(1)  Inventories  of  manufacturers.  Each 
person  registered  or  authorized  to 
manufacture  controlled  substances  shall 
include  the  following  information  in  the 
inventory: 

(i)  For  each  controlled  substance  in 
bulk  form  to  be  used  in  (or  capable  of 
use  in)  the  manufacture  of  the  same  or 
other  controlled  or  non-controlled 
substances  in  finished  form,  the 
inventory  shall  include: 

(A)  the  name  of  the  substance  and 

(B)  the  total  quantity  of  the  substance 
to  the  nearest  metric  unit  weight 
consistent  with  unit  size. 

(ii)  For  each  controlled  substance  in 
the  process  of  manufacture  on  the 
inventory  date,  the  inventory  shall 
include: 

(A)  The  name  of  the  substance; 

(B)  the  quantity  of  the  substance  in 
each  batch  and/or  stage  of  manufacture, 
identified  by  the  batch  number  or  other 
appropriate  identifying  number; 

(C)  the  physical  form  which  the 
substance  is  to  take  upon  completion  of 
the  manufacturing  process  (e.g., 
granulations,  tablets,  capsules,  or 
solutions),  identified  by  the  batch 
number  or  other  appropriate  identifying 
number,  and  if  possible  the  finished 
form  of  the  substance  (e.g.,  10-milligram 
tablet  or  10-milligram  concentration  per 


fluid  ounce  or  milliliter)  and  the 
number  or  volume  thereof. 

(iii)  For  each  controlled  substance  in 
finished  form  the  inventory  shall 
include: 

(A)  The  name  of  the  substance; 

(B)  each  finished  form  of  the 
substance  (e.g.,  10-milligram  tablet  or 
lO-milligram  concentration  per  fluid 
ounce  or  milliliter); 

(C)  the  number  of  units  or  volume  of" 
each  finished  form  in  each  commercial 
container  (e.g.,  lOO-tablet  bottle  or  3- 
milliliter  vial);  and 

(D)  the  number  of  commercial 
containers  of  each  such  finished  form 
(e.g.  four  lOO-tablet  bottles  or  six  3- 
milliliter  vials). 

[iv]  For  each  controlled  substance  not 
included  in  paragraphs  (e)(1)  (i),  (ii)  or 
(iii)  of  this  section  (e.g.,  damaged, 
defective  or  impure  substances  awaiting 
disposal,  substances  held  for  quality 
control  purposes,  or  substances 
maintained  for  extemporaneous 
compoundings)  the  inventories  shall 
include: 

(A)  The  name  of  the  substance; 

(B)  the  total  quantity  of  the  substance 
to  the  nearest  metric  unit  weight  or  the 
total  number  of  units  of  finished  form; 
and 

(C)  the  reason  for  the  substance  being 
maintained  by  the  registrant  and 
whether  such  substance  is  capable  of 
use  in  the  manufacture  of  any  controlled 
substance  in  finished  form. 

(2)  Inventories  of  distributors.  Each 
person  registered  or  authorized  to 
distribute  controlled  substances  shall 
include  in  the  inventory  the  same 
information  required  of  manufacturers 
pursuant  to  paragraphs  (e)(1)  (iii)  and 
(iv)  of  this  section. 

(3)  Inventories  of  dispensers  and 
researchers.  Each  person  registered  or 
authorized  to  dispense  or  conduct 
research  with  controlled  substances 
shall  include  in  the  inventory  the  same 
information  required  of  manufacturers 
pursuant  to  paragraphs  (e)(1)  (iii)  and 
(iv)  of  this  section.  In  determining  the 
number  of  units  of  each  finished  form 
of  a  controlled  substance  in  a 
commercial  container  which  has  been 
opened,  the  dispenser  shall  do  as 
follows: 

(i)  If  the  substance  is  listed  in 
Schedule  I  or  II,  make  an  exact  count  or 
measure  of  the  contents  or 

(ii)  if  the  substance  is  listed  in 
Schedule  III,  TV  or  V,  make  an  estimated 
count  or  measure  of  the  contents,  unless 
the  container  holds  more  than  1,000 
tablets  or  capsules  in  which  case  he/she 
must  make  an  exact  count  of  the 
contents. 

(4)  Inventories  of  importers  and 
exporters.  Each  person  registered  or 


authorized  to  import  or  export 
controlled  substances  shall  include  in 
the  inventory,  the  same  information 
required  of  manufacturers  pursuant  to 
paragraphs  (e)(1)  (iii)  and  (iv)  of  this 
section.  Each  such  person  who  is  also 
registered  as  a  manufacturer  or  as  a 
distributor  shall  include  in  his/her 
inventory  as  an  importer  or  exporter 
only  those  stocks  of  controlled 
substances  that  are  actually  separated 
firom  his  stocks  as  a  manufacturer  or  as 
a  distributor  (e.g.,  in  transit  or  in  storage 
for  shipment). 

(5)  Inventories  of  chemical  analysts. 
Each  person  registered  or  authorized  to 
conduct  chemical  analysis  with 
controlled  substances  shall  include  in 
his  inventory  the  same  information 
required  of  manufacturers  pursuant  to 
paragraphs  (e)(l]  (iii)  and  (iv)  of  this 
section  as  to  substances  which  have 
been  manufactured,  imported,  or 
received  by  such  person.  If  less  than  1 
kilogram  of  any  controlled  substance 
(other  than  &  hallucinogenic  controlled 
substance  listed  in  Schedule  I),  or  less 
than  20  grams  of  a  hallucinogenic 
substance  listed  in  Schedule  I  (other 
than  lysergic  acid  diethylamide),  or  less 
than  0.5  gram  of  lysergic  acid 
diethylamide,  is  on  hand  at  the  time  of 
inventory,  that  substance  need  not  be 
included  in  the  inventory.  Laboratories 
of  the  Administration  may  possess  up  to 
150  grams  of  any  hallucinogenic 
substance  in  Schedule  I  without  regard 
to  a  need  for  an  inventory  of  those 
substances.  No  inventory  is  required  of 
known  or  suspected  controlled 
substances  received  as  evidentiary 
materials  for  analysis. 

Sf  1304.12— 1304.19    [Removed] 

6.  Sections  1304.12. 1304.13, 1304.14, 
1304.15. 1304.16, 1304.17, 1304.18  and 
1304.19  are  proposed  to  be  removed. 

7.  Section  1304.21  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

i  1304.21    General  requirements  for 
continuing  records. 

(a)  Every  registrant  required  to  keep 
records  pursuant  to  Section  1304.03 
shall  maintain  on  a  current  basis  a 
complete  and  accurate  record  of  each 
such  substance  manufactured,  imported, 
received,  sold,  delivered,  exported,  or 
otherwise  disposed  of  by  him/her. 
except  that  no  registrant  shall  be 
required  to  maintain  a  perpetual 
inventory. 


UM 


(b)  *  *  * 

(c)  Separate  records  shall  be 
maintained  by  a  registrant  for  each 
independent  activity  for  which  he/she  is 


registered,  except  as  provided  in 
§  1304.22(d). 

•        ♦        »        •        • 

8.  Section  1304.22  is  proposed  to  be 
revised  to  read  as  follows: 

1304.22  Records  for  nMnufacturers, 
distriDutofs,  dtspenssfs,  resssfchers, 
Ifflportsrs  and  exporters. 

Each  person  registered  or  authorized 
(by  §  1301.13(e)  or  §§  1307.11-1307.13 
of  this  chapter)  to  manufacture, 
distribute,  dispense,  import,  export  or 
conduct  research  with  controlled 
substances  shall  maintain  records  with 
the  information  listed  below. 

(a)  Records  for  manufoi^urers.  Each 
person  registered  or  authorized  to 
manufacture  controlled  substances  shall 
maintain  records  with  the  following 
information: 

(1)  For  each  controlled  substance  in 
bulk  form  to  be  used  in,  or  capable  of 
use  in,  or  being  used  in,  the 
manufacture  of  the  same  or  other 
controlled  or  noncontrolled  substances 
in  finished  form, 

(i)  The  name  of  the  substance; 

(ii)  The  quantity  manufactured  in 
bulk  form  by  the  registrant,  including 
the  date,  quantity  and  batch  or  other 
identifying  number  of  each  batch 
manufactured; 

(iii)  The  quantity  received  from  other 
persons,  including  the  date  and  quantity 
of  each  receipt  and  the  name,  address, 
and  registration  number  of  the  other 
person  from  whom  the  substance  was 
received; 

(iv)  The  quantity  imported  directly  by 
the  registrant  (under  a  registration  as  an 
importer)  for  use  in  manufacture  by 
him/her,  including  the  date,  quantity, 
and  import  permit  or  declaration 
number  for  each  importation; 

(v)  The  quantity  used  to  manufacture 
the  same  substance  in  finished  form, 
including: 

(A)  The  date  and  batch  or  other 
identifying  number  of  each 
manufacture; 

(B)  The  quantity  used  in  the 
manufacture; 

(C)  The  finished  form  (e.g..  10- 
milligram  tablets  or  10-milligram 
concentration  per  fluid  ounce  or 
milliliter); 

(D)  The  number  of  units  of  finished 
form  manufactured; 

(E)  The  quantity  used  in  quality 

control; 

(F)  The  quantity  lost  during 
manufacturing  and  the  causes  therefore, 
if  known; 

(G)  The  total  quantity  of  the  substance 
contained  in  the  finished  form; 

(H)  The  theoretical  and  actual  yields; 

and 

(I)  Such  other  information  as  is 
necessary  to  account  for  all  controlled 


substances  used  in  the  manufacturing 
process) 

(vi)  The  quantity  used  to  manufacture 
other  controlled  and  noncontrolled 
substances,  including  the  name  of  each 
substance  manufactured  and  the 
information  required  in  paragraph 
(a)(l)(v)  of  this  section; 

(vii)  The  quantity  distributed  in  bulk 
form  to  other  persons,  including  the 
date  and  quantity  of  each  distribution 
and  the  name,  address,  and  registration 
number  of  each  person  to  whom  a 
distribution  was  made: 

(viii)  The  quantity  exported  directly 
by  the  registrant  (under  a  registration  as 
an  exporter),  including  the  date, 
quantity,  and  export  permit  or 
declaration  number  of  each  exportation; 

(ix)  The  quantity  distributed  or 
disposed  of  in  any  other  manner  by  the 
registrant  (e.g.,  by  distribution  of 
complimentary  samples  or  by 
destruction),  including  the  date  and 
manner  of  distribution  or  disposal,  the 
name,  address,  and  registration  number 
of  the  person  to  whom  distributed,  and 
the  quantity  distributed  or  disposed; 

(x)  The  originals  of  all  written 
certifications  of  available  procurement 
quotas  submitted  by  other  persons  (as 
required  by  §  1303.12(f)  of  this  chapter) 
relating  to  each  order  requiring  the 
distribution  of  a  basic  class  of  controlled 
substance  listed  in  Schedule  I  or  II. 

(2)  For  each  controlled  substance  in 
finished  form, 
(i)  The  name  of  the  substance; 
(ii)  Each  finished  form  (e.g.,  10- 
milligram  tablet  or  10-milligram 
concentration  per  fluid  ounce  or 
milliliter)  and  the  number  of  units  or 
volume  of  finished  form  in  each 
commercial  container  (e.g.,  100-fable( 
bottle  or  3-milliliter  vial); 

(iii)  The  number  of  containers  of  each 
such  commercial  finished  form 
manufactured  from  bulk  form  by  the 
registrant,  including  the  information 
required  pursuant  to  paragraph  (a)(l)(v) 
of  this  section; 

(iv)  The  number  of  units  of  finished 
forms  and/or  commercial  containers 
received  from  other  persons,  including 
the  date  of  and  number  of  units  and/or 
commercial  containers  in  each  receipt 
and  the  name,  address,  and  registration 
number  of  the  person  from  whom  the 
units  were  received: 

(v)  The  number  of  units  of  fini.shed 
forms  and/or  commercial  containers 
imported  directly  by  the  person  (under 
a  registration  or  authorization  to 
import),  including  the  date  of,  the 
number  of  units  and/or  commercial 
containers  in,  and  the  import  permit  or 
declaration  number  for.  each 
importation. 
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(vi)  The  number  of  units  and/or 
commercial  containers  manufactured  by 
the  registrant  from  units  in  finished 
fonn  received  from  others  or  imported, 
including: 

(A)  The  date  and  batch  or  other 
identifying  number  of  each 
manufacture; 

(B)  The  operation  performed  (e.g., 
repackaging  or  relabeling); 

(C)  The  number  of  units  of  finished 
form  used  in  the  manufacture,  the 
number  manufactured  and  the  number 
lost  during  manufacture,  with  the 
causes  for  such  losses,  if  known;  and 

(D)  Such  other  information  as  is 
necessary  to  account  for  all  controlled 
substances  used  in  the  manufacturing 
process; 

(vii)  The  number  of  commercial 
containers  distributed  to  other  persons, 
including  the  date  of  and  number  of 
containers  in  each  distribution,  and  the 
name,  address,  and  registration  number 
of  the  person  to  whom  the  containers 
were  distributed; 

(viii)  The  number  of  commercial 
containers  exported  directly  by  the 
registrant  (under  a  registration  as  an 
exporter),  including  the  date,  number  of 
containers  and  export  permit  or 
declaration  number  for  each 
exportation;  and 

(ix)  The  number  of  units  of  finished 
forms  and/or  commercial  containers 
distributed  or  disposed  of  in  any  other 
manner  by  the  registrant  (e.g.,  by 
distribution  of  complimentary  samples 
or  by  destruction),  including  the  date 
and  manner  of  distribution  or  disposal, 
the  name  address,  and  registration 
number  of  the  person  to  whom 
distributed,  and  the  quantity  in  finished 
form  distributed  or  disposed. 

(b)  Records  for  distributors.  Each 
person  registered  or  authorized  to 
distribute  controlled  substances  shall 
maintain  records  with  the  same 
information  required  of  manufacturers 
pursuant  to  paragraphs  (a)(2)  (i),  (ii), 
(iv).  (v),  (vii),  (viii)  and  (ix)  of  this 
section. 

(c)  Records  for  dispensers  and 
researchers.  Each  person  registered  or 
authorized  to  dispense  or  conduct 
research  with  controlled  substances 
shall  maintain  records  with  the-same 
information  required  of  manufacturers 
pursuant  to  paragraph  (a)(2)  (i),  (ii),  (iv) 
and  (vx)  of  this  section.  In  addition, 
records  shall  be  maintained  of  the 
number  of  units  or  volume  of  such 
finished  form  dispensed,  including  the 
name  and  address  of  the  person  to 
whom  it  was  dispensed,  the  date  of 
dispensing,  the  number  of  units  or 
volume  dispensed,  and  the  written  or 
typewritten  name  or  initials  of  the 
individual  who  dispensed  or 


administered  the  substance  on  behalf  of 
the  dispenser. 

(d)  Records  for  importers  and 
exporters.  Each  person  registered  or 
authorized  to  import  or  export 
controlled  substances  shall  maintain 
records  with  the  same  information 
required  of  manufacturers  pursuant  to 
paragraphs  (a)(2)  (i),  (iv),  (v)  and  (vii)  of 
this  section.  In  addition,  the  quantity 
disposed  of  in  any  other  manner  by  the 
registrant  (except  quantities  used  in 
manufacturing  by  an  importer  under  a 
registration  as  a  manufacturer),  which 
quantities  are  to  be  recorded  pursuant  to 
paragraphs  (a)(1)  (iv)  and  (v)  of  this 
section;  and  the  quantity  (or  number  of 
units  or  volume  in  Bnished  form) 
exported,  including  the  date,  quantity 
(or  number  of  units  or  volume),  and  the 
export  permit  or  declaration  number  for 
each  exportation,  but  excluding  all 
quantities  (and  number  of  units  and 
volumes)  manufactured  by  an  exporter 
under  a  registration  as  a  manufacturer, 
which  quantities  (and  numbers  of  units 
and  volumes)  are  to  be  recorded 
pursuant  to  paragraphs  (a)(l)(xiii)  or 
(a)(2)(xiii)  of  this  section. 

§§1304.23—1304.26    [Removed] 

9.  Sections  1304.23  through  1304.26 
are  proposed  to  be  removed. 

§1304.27    [Redesignated  as  §  1304.23] 

10.  Section  1304.27  is  proposed  to  be 
redesignated  as  §  1304.23. 

§1304.28    [Redesignated  as  §1304.24  and 
amended] 

11.  Section  1304.28  is  proposed  to  be 
redesignated  as  §  1304.24  and  reference 
in  §  1304.28(b)  to  "§  1304.24"  is 
proposed  to  be  revised  to  read 
"§1304.22",  and  in  paragraph  (d).  the 
words  "part  1401  of  this  title"  are 
proposed  to  be  revised  to  read  "42  CFR 
Part  2." 

§1304.29    [Redesignated  as  §1304.25] 

12.  Section  1304.29  is  proposed  to  be 
redesignated  as  §  1304.25. 

13.  Section  1304.31  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 304.31    Reports  from  manufacturers 
importing  narcotic  raw  material. 

(a)  Every  manufacturer  which  imports 
or  manufactures  from  narcotic  raw 
material  (opium,  poppy  straw,  and 
concentrate  of  poppy  straw),  shall 
submit  information  which  accounts  for 
the  importation  and  for  all 
manufacturing  operations  performed 
between  importation  and  the  production 
in  bulk  or  finished  marketable  products, 
standardized  in  accordance  with  the 
U.S.  Pharmacopeia,  National  Formulary 
or  other  recognized  medical  standards. 
Reports  shall  be  signed  by  the 


UMI 


authorized  official  and  submitted 
quarterly  on  company  letterhead  to  the 
Drug  Enforcement  Administration,  Drug 
and  Chemical  Evaluation  Section, 
Washington,  D.C.  20537.  on  or  before 
the  15th  day  of  the  month  immediately 
following  the  period  for  which  it  is 
submitted. 

(b)  The  following  information  shall  be 
submitted  for  each  type  of  narcotic  raw 
material  (quantities  are  expressed  as 
grams  of  anhydrous  morphine  alkaloid): 

(1)  Beginning  inventory; 

(2)  Gains  on  reweighing; 

(3)  Imports; 

(4)  Other  receipts; 

(5)  Quantity  put  into  process; 

(6)  Losses  on  reweighing; 

(7)  Other  dispositions  and 

(8)  Ending  inventory. 

(c)  The  following  information  shall  be 
submitted  for  each  narcotic  raw  material 
derivative  including  morphine,  codeine, 
thebaine,  oxycodone,  hydrocodone, 
medicinal  opium,  manufacturing 
opium,  crude  alkaloids  and  other 
derivatives  (quantifies  are  expressed  as 
grams  of  anhydrous  base  or  anhydrous 
morphine  alkaloid  for  manufacturing 
opium  and  medicinal  opium): 

(1)  Beginning  inventory; 

(2)  Gains  on  reweighing; 

(3)  Quantity  extracted  from  narcotic 
raw  material; 

(4)  Quantity  produced/manufactured/ 
synthesized; 

(5)  Quantity  sold; 

(6)  Quantity  returned  to  conversion 
processes  for  reworking; 

(7)  Quantity  used  for  conversion; 

(8)  Quantity  placed  in  process; 

(9)  Other  dispositions; 

(10)  Losses  on  reweighing  and 

(11)  Ending  inventory. 

(d)  The  following  information  shall  be 
submitted  for  importation  of  each 
narcotic  raw  material: 

(1)  Import  permit  number; 

(2)  Date  shipment  arrived  at  the 
United  States  port  of  entry; 

(3)  Actual  quantity  shipped; 

(4)  Assay  (percent)  of  morphine, 
codeine  aifd  thebaine  and 

(5)  Quantity  shipped,  expressed  as 
anhydrous  morphine  alkaloid. 

(e)  Upon  importation  of  crude  opium, 
samples  will  be  selected  and  assays 
made  by  the  importing  manufacturer  in 
the  manner  and  according  to  the  method 
specified  in  the  U.S.  Pharmacopoeia. 
Where  final  assay  data  is  not 
determined  at  the  time  of  rendering 
report,  the  report  shall  be  made  on  the 
basis  of  the  best  data  available,  subject 
to  adjustment,  and  the  necessary 
adjusting  entries  shall  be  made  on  the 
next  report. 

(f)  Where  factory  procedure  is  such 
that  partial  withdrawals  of  opium  are 


made  from  individual  containers,  there 
shall  be  attached  to  each  container  a. 
stock  record  card  on  which  shall  be  kept 
a  complete  record  of  all  withdrawals 
therefrom. 

(g)  All  in-process  inventories  should 
be  expressed  in  terms  of  end-products 
and  not  precursors.  Once  precursor 
material  has  been  changed  or  placed 
into  process  for  the  manufacture  of  a 
specihed  end-product,  it  must  no  longer 
be  accounted  for  as  precursor  stocks 
available  for  conversion  or  use,  but 
rather  as  end-product  in-process 
inventories. 

14.  Section  1^4.32  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 304.32    Reports  of  manufacturers 
importing  coca  leaves. 

(a)  Every  manufacturer  importing  or 
manufacturing  from  raw  coca  leaves 
shall  submit  information  accounting  for 
the  importation  and  for  all 
manufacturing  operations  performed 
between  the  importation  and  the 
manufacture  of  bulk  or  finished 
products  standardized  in  accordance 
with  U.S.  Pharmacopoeia,  National 
Formulary,  or  other  recognized 
standards.  The  reports  shall  be 
submitted  quarterly  on  company 
letterhead  to  the  Drug  Enforcement 
Administration.  Drug  and  Chemical 
Evaluation  Section,  Washington,  E)C 
20537,  on  or  before  the  15th  day  of  the 
month  immediately  following  the 
period  for  which  it  is  submitted. 

(b)  The  following  information  shall  be 
submitted  for  raw  coca  leaf,  ecgonine, 
ecgonine  for  conversion  or  further 
manufacture,  benzoylecgonine. 
manufacturing  coca  extracts  (list  for 
tinctures  and  extracts;  and  others 
separately),  other  crude  alkaloids  and 
other  derivatives  (quantities  should  be 
reported  as  grams  of  actual  quantity 
involved  and  the  cocaine  alkaloid 
content  or  equivalency): 

(1)  Beginning  inventory; 

(2)  Imports; 

(3)  Gains  on  reweighing; 

(4)  Quantity  purchased; 

(5)  Quantity  produced; 

(6)  Other  receipts; 

(7)  Quantity  returned  to  processes  for 
reworking; 

(8)  Material  used  in  purification  for 
sale; 

(9)  Material  used  for  manufacture  or 
production; 

(10)  Losses  on  reweighing; 

(11)  Material  used  for  conversion; 

(12)  Other  dispositions  and 

(13)  Ending  inventory. 

(c)  The  following  Information  shall  be 
submitted  for  importation  of  coca 
leaves: 

(1)  Import  permit  number; 


(2)  Date  the  shipment  arrived  at  the 
United  States  port  of  entry; 

(3)  Actual  quantity  shipped; 

(4)  Assay  (percent)  of  cocaine  alkaloid 
and 

(5)  Total  cocaine  alkaloid  content. 

(d)  Upon  importation  of  coca  leaves, 
samples  will  be  selected  and  assays 
made  by  the  importing  manufacturer  in 
accordance  with  recognized  chemical 
procedures.  These  assays  shall  form  the 
basis  of  accounting  for  such  coca  leaves, 
which  shall  be  accounted  for  in  terms  of 
their  cocaine  alkaloid  content  or 
equivalency  or  their  total  anhydrous 
coca  alkaloid  content.  Where  final  assay 
data  is  not  determined  at  the  time  of 
.submission,  the  report  shall  be  made  on 
the  basis  of  the  best  data  available, 
subject  to  adjustment,  and  the  necessary 
adjusting  entries  shall  be  made  on  the 
next  report. 

(e)  Where  factory  procedure  is  such 
that  partial  withdrawals  of  medicinal 
coca  leaves  are  made  from  individual 
containers,  there  shall  be  attached  to  the 
container  a  stock  record  card  on  which 
shall  be  kept  a  complete  record  of 
withdrawals  therefrom. 

(0  All  in-process  inventories  should 
be  expressed  in  terms  of  end-products 
and  not  precursors.  Once  precursor 
material  has  been  changed  or  placed 
into  process  for  the  manufacture  of  a 
specified  end-product,  it  must  no  longer 
be  accounted  for  as  precursor  stocks 
available  for  conversion  or  use,  but 
rather  as  end-product  in-process 
inventories. 

§1304.33    [Removed] 

15.  Section  1304.33  is  proposed  to  be 
removed. 

§1304.34    [Redesignated  as  §1304.33] 

16.  Section  1304.34  is  proposed  to  be 
redesignated  as  §  1304.33  and  revised  to 
read  as  follows: 

§1304.33    Reports  to  ARCOS. 

(a)  Reports  generally.  All  reports 
required  by  this  section  shall  be  filed 
with  the  ARCOS  Unit,  PO/  28293. 
Central  Station.  Washington,  DC  20005 
on  DEA  Form  333,  or  on  media  which 
contains  the  data  required  by  DEA  Form 
333  and  which  is  acceptable  to  the 
ARCOS  Unit. 

(b)  Frequency  of  reports.  Acquisition/ 
Distribution  transaction  reports  shall  be 
filed  every  quarter  not  later  than  the 
15th  day  of  the  month  succeeding  the 
quarter  for  which  it  is  submitted;  except 
that  a  registrant  may  be  given 
permission  to  file  more  frequently,  (but 
not  more  frequently  than  iponthly). 
depending  on  the  number  of 
transactions  being  reported  each  time  by 
that  registrant.  Inventories  shall  provide 


data  on  the  stocks  of  each  reported 
controlled  substance  on  hand  as  of  the 
close  of  business  on  December  31  of 
each  year.  These  reports  shall  be  filed 
not  later  than  January  15  of  the 
following  year.  Manufacturing 
transaction  reports  shall  be  filed 
annually  for  each  calendar  year  not  later 
than  January  15  of  the  following  year. 

(c)  Persons  reporting.  For  controlled  * 
substances  in  Schedules  I,  II  or  narc.otic 
controlled  substances  in  Schedule  III. 
each  person  who  is  registered  to 
manufacture  in  bulk  or  dosage  form,  or 
package,  repackage,  label  or  relabel  and 
each  person  who  is  registered  to 
distribute  shall  report  acquisition/ 
distribution  transactions.  In  addition  to 
reporting  acquisition/distribution 
transactions,  each  person  who  is 
registered  to  manufacture  controlled 
substances  in  bulk  or  dosage  form  shall 
report  manufacturing  transactions  on 
controlled  substances  in  Schedules  1 
and  II,  each  narcotic  controlled 
substance  listed  in  Schedules  III.  IV. 
and  V,  and  on  each  psychotropic 
controlled  substance  listed  in  Schedules 
III  and  IV  as  identified  in  paragraph  (d) 
of  this  section. 

(d)  Substances  covered. 
Manufacturing  and  acquisition/ 
distribution  transaction  reports  shall 
include  data  on  each  controlled 
substance  listed  in  Schedules  I  and  II 
and  on  each  narcotic  controlled 
substance  listed  in  .Schedule  III  (but  not 
on  any  material,  compound,  mixture  or 
preparation  containing  a  quantity  of  a 
substance  having  a  stimulant  effect  on 
the  central  nervous  system,  which 
material,  compound,  mixture  or 
preparation  is  listed  in  Schedule  III  or 
on  any  narcotic  controlled  substance 
listed  in  Schedule  V).  Additionally, 
reports  on  manufacturing  transactions 
shall  include  the  following  psychotropic 
controlled  substances  listed  in 
Schedules  III  and  IV: 

Schedule  HI 

(1)  Benzphetamine; 

(2)  Cyclobarbital: 

(3)  Mefhyprylon;  and 

(4)  Phendimetrazinp 

Schedule  IV 

(1)  Barbital: 

(2)  Diethylpropion  (Amfepramone); 

(3)  Ethchlorvynol; 

(4)  Ethinamate; 

(5)  L^fetamine  (SPA); 

(6)  Mazindol: 

(7)  Meprobamate; 

(8)  Methylphenobarbital; 

(9)  Phenobarbital: 

(10)  Phentermine.  and 

(11)  Pipradrol. 

Data  shall  be  presented  in  such  a 
manner  as  to  identify  the  particular 
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fonn,  strength,  and  trade  name,  if  any, 
of  the  product  containing  the  cantroiled 
substance  for  which  the  report  is  being 
made.  For  this  puri>ose,  persons  fihng 
reports  shall  utiUze  the  National  Drug 
Code  Number  assigned  to  the  product 
under  the  National  Drug  Code  System  of 
the  Food  and  Drug  Administration. 
,  (e)  Transactions  reported. 
Acquisition/distribution  transaction 
reports  shall  provide  data  on  each 
acquisition  to  inventory  (identifying 
whether  it  is,  e.g.,  by  purchase  or 
transfer,  return  from  a  customer,  or 
supply  by  the  Federal  Government)  and 
each  reduction  from  inventory 
(identifying  whether  it  is,  e.g.,  by  sale  or 
transfsr.  theft,  destruction  or  seizure  by 
Government  agencies).  Manufacturing 
reports  shall  provide  data  on  material 
manufactured,  manufacture  from  other 
material,  use  in  manufacturing  other 
material  and  use  in  producing  dosage 
forms. 

(f)  Exceptions.  A  registered    ' 
institutional  practitioner  who 
repackages  or  relabels  exclusively  for 
distribution  or  who  distributes 
exclusively  to  (for  dispensing  by) 
agents,  employees,  or  affiliated 
institutional  practitioners  of  the 
registrant  may  be  exempted  from  filing 
reports  imder  this  section  by  applying  to 
the  ARCOS  Unit  of  the  Administration. 

(Approved  by  the  0£Bce  of  Management  and 
Buc^t  under  control  number  1117-0003) 

M13M-3S— 1304,38    [Rwnovad] 

17.  Sections  1304.35  through  1304.38 
are  proposed  to  be  removed. 

PART  1305-{AMENDEO]         ' 

1.  The  authority  citation  for  part  1305 
continues  to  read  as  follows: 

Aodiority:  21  U.S.C  821.  828. 871(b) 
unless  otfaeiwise  noted. 

2.  Section  1305.02  is  proposed  to  be 
revised  to  read  as  follows: 

11306.02    Deflnraons.  ' 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  Part 
1300  of  this  chapter. 

3.  Section  1305.03  is  proposed  to  be 
revised  to  read  as  follows: 

f  1905.03    Distrtbuttons  requiring  order 


An  order  form  (DEA  Form  222)  is 
required  for  each  distribution  of  a 
Schedule  I  or  n  controlled  substance 
except  to  persons  exempted  from 
registration  imder  part  1301  of  this 
chapter,  which  are  exported  from  the 
United  States  in  conformity  with  the 
Act;  or  for  delivery  to  a  registered 


analytical  laboratory,  or  its  agent 
approved  by  DEA. 

4.  Section  1305.06  is  proposed  to  be 
amended  to  read  as  follows: 


$1305.06 
forms. 


Procedure  for  executing  order 


(a)  Order  forms  shall  be  prepared  and 
executed  by  the  purchaser 
simultaneously  in  triplicate  by  means  of 
interleaved  carbon  sheets  which  are  part 
of  the  DEA  Form  222.  Order  forms  shall 
be  prepared  by  use  of  a  t)^writer.  pen, 
or  indelible  pencil. 

(b)  Only  one  item  shall  be  entered  on 
each  numbered  line.  An  item  shall 
consist  of  one  or  more  commercial  or 
bulk  containers  of  the  same  finished  or 
bulk  form  and  quantity  of  the  same 
substance.  The  last  line  completed  shall 
be  noted  on  that  form  at  the  bottom  of 
the  form,  in  the  space  provided.  Order 
forms  for  carfentanil.  etorphine 
hydrochloride,  and  diprenorphine  shall 
contain  only  these  substances. 

(c)  The  name  and  address  of  the 
supplier  from  whom  the  controlled 
substances  are  being  ordered  shall  be 
entered  on  the  form.  Only  one  suppher 
may  be  listed  on  any  form. 

(d)  Each  order  form  shall  be  signed 
and  dated  by  a  person  authorized  to  sign 
an  application  for  registration.  The 
name  of  the  purchaser,  if  different  from 
the  individual  signing  the  order  form, 
shall  also  be  inserted  in  the  signature 
space.  Unexecuted  order  forms  may  be 
kept  and  may  be  executed  at  a  location 
other  than  the  registered  location 
printed  on  the  form,  provided  that  all 
unexecuted  forms  are  delivered 
promptly  to  the  registered  location  upon 
an  inspection  of  such  location  by  any 
officer  authorized  to  make  inspections, 
or  to  enforce,  any  Federal.  State,  or  local 
law  regarding  controlled  substances. 

5.  Section  1305.07  is  proposed  to  be 
amended  to  read  as  follows: 

§  1 305.07    Power  of  attorney. 

Any  purchaser  may  authorize  one  or 
more  individuals,  whether  or  not 
located  at  the  registered  location  of  the 
purchaser,  to  obtain  and  execute  order 
forms  on  his/her  behalf  by  executing  a 
power  of  attorney  for  each  such 
individual.  The  power  of  attorney  shall 
be  signed  by  the  same  person  who 
signed  the  most  recent  application  for 
registration  or  reregistration  and  by  the 
individual  being  authorized  to  obtain 
and  execute  order  forms.  The  power  of 
attorney  shall  be  filed  with  the  executed 
order  forms  of  the  purchaser,  and  shall 
be  retained  for  the  same  period  as  any 
order  form  bearing  the  signature  of  the 
attorney.  The  power  of  attorney  shall  be 
available  for  inspection  together  with 
other  order  form  records.  Any  power  of 


attorney  may  be  revoked  at  any  time  by 
executing  a  notice  of  revocation,  signed 
by  the  person  who  signed  (or  was 
authorized  to  sign)  the  power  of 
attorney  or  by  a  successor,  whoever 
signed  the  most  recent  application  for 
registration  or  reregistration,  and  filing 
it  with  the  power  of  attorney  being 
revoked.  The  form  for  the  power  of 
attorney  and  notice  of  revocation  shall 
be  similar  to  the  following: 

Power  of  Attorney  for  DEA  Order  Forms 

(Name  of  registrant) 

(Address  of  registrant)        * 

(DEA  registration  number)    

I, (name  of  person 

granting  power],  the  undersigned,  who  is 
authorized  to  sign  the  current  application  for 
registration  of  the  above-named  registrant 
imder  the  Controlled  Substances  Act  or 
Controlled  Substances  Import  and  Export 
Act.  have  made,  constituted,  and  appointed, 
and  by  these  presents,  do  make,  constitute, 
and  appoint 
(name  of  attorney-in-fact). 


my  true  and  lawful  attorney  for  me  in  my 
name,  place,  and  stead,  to  execute 
applications  for  books  of  official  order  forms 
and  to  sign  such  order  forms  in  requisition 
for  Schedule  I  and  II  controlled  substances, 
in  accordance  with  section  308  of  the 
Controlled  Substances  Act  (21  U.S.C.  828) 
and  part  1305  of  Title  21  of  the  Code  of 
Federal  Regulations.  I  hereby  ratify  and 
confirm  all  that  said  attorney  shall  lawfully 
do  or  cause  to  be  done  by  virtue  hereof 

(Signature  of  person  granting  power) 

I, (name  of  attorney-in- 
fact),  hereby  affirm  that  I  am  the  person 
named  herein  as  attorney-in-fact  and  that  the 
signature  affixed  hereto  is  my  signature. 

(Signatiu«  of  attorney-in-fact) 

Witnesses: 

1. . 

2. 

Signed  and  dated  on  the day  of 

,  (year),  at . 


Notice  of  Revocation 

The  foregoing  power  of  attorney  is  hereby 
revoked  by  the  undersigned,  who  is 
authorized  to  sign  the  current  application  for 
registration  of  the  above-named  registrant 
under  the  Controlled  Substances  Act  of  the 
Controlled  Substances  Import  and  Export 
Act.  Written  notice  of  this  revocation  has 
been  given  to  the  attorney-in-fact 
this  same  day. 

(Signature  of  person  revoking  power) 
Witnesses: 

1. . 

2. . 

Signed  and  dated  on  the day  of 

.  (year) ,  at 


6.  Section  1305.12  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

$1305.12    Lost  Of  stolen  order  fomte. 

***** 

(b)  Whenever  any  used  or  unused 
order  forms  are  stolen  or  lost  (otherwise 
than  in  the  course  of  transmission)  by 
any  purchaser  or  supplier,  he/she  shall 
immediately  upon  discovery  of  such 
theft  or  loss,  report  the  same  to  the 
Special  Agent  in  Charge  of  the  Drug 
Enforcement  Administration  in  the 
Divisional  Office  responsible  for  the 
area  in  which  the  registrant  is  located, 
stating  the  serial  number  of  each  form 
stolen  or  lost.  If  the  theft  or  loss 
includes  any  original  order  forms 
received  from  purchasers  and  the 
supplier  is  unable  to  state  the  serial 
numbers  of  such  order  forms,  he/she 
shall  report  the  date  or  approximate 
date  of  receipt  thereof  and  the  names 
and  addresses  of  the  purchasers.  If  an 
entire  book  of  order  forms  is  lost  or 
stolen,  and  the  purchaser  is  unable  to 
state  the  serial  numbers  of  the  order 
forms  contained  therein,  he/she  shall 
report,  in  heu  of  the  numbers  of  the 
forms  contained  in  such  book,  the  date 
or  approximate  date  of  issuance  thereof. 
If  any  unused  order  form  reported  stolen 
or  lost  is  subsequently  recovered  or 
found,  the  Special  Agent  in  Charge  of 
the  Drug  Enforcement  Administration  in 
the  Divisional  Office  responsible  for  the 
area  in  which  the  registrant  is  located 
shall  immediately  be  notified. 

7.  In  addition  to  the  proposed 
amendments  set  forth  above,  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  coliunn: 


Section 

Remove 

.  Add 

1305.04(b) .... 
1305.'05(b)  .... 
1305.08(a)  .... 
1305.08(a) .... 
1305.09(b)  .... 
1305.09(d) .... 
1305.10(a) .... 
1305.10(a)  .... 
1305.13(a)  .... 
1305.13(b) .... 
1305.13(c)  .... 
1305.13(c)  .... 

1305.14 

1305.14 

1305.16(b) .... 

his 

him  (twice)  ... 

he 

his  (twice)  .... 

he 

his  ovn  

hall 

he 

He 

he 

he 

1305.06(e)  ... 

he  (twice) 

1301 .45  or 
1301.46. 
he 

his/her. 

him/her. 

he/she. 

his/her. 

he/she. 

his/her  own. 

Shan. 

he/she. 

He/She. 

he/she. 

he/she. 

1305.06(d). 

he/she. 

1301.36. 

he/she. 

UMI 


PAFTT  1306-IAMENDED] 

1.  The  authority  citation  for  Part  1306 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  821, 829.  871(b). 


2.  Section  1306.02  is  proposed  to  be 
revised  to  read  as  follows: 

$1306.02    DeflnWons. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

3.  Section  1306.11  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(d)(4).  and  adding  a  new  paragraph  (g) 
to  read  as  follows: 

$  1306.1 1    Requirement  of  prescription. 

(a)  A  pharmacist  may  dispense 
directly  a  controlled  substance  listed  in 
Schedule  II,  which  is  a  prescription 
drug  as  determined  under  the  Federal 
Food,  Drug,  and  (Cosmetic  Act.  only 
pursuant  to  a  written  prescription 
signed  by  the  practitioner,  except  as 
provided  in  paragraph  (d)  of  this 
section.  A  prescription  for  a  Schedule  n 
controlled  substance  may  be  transmitted 
by  the  practitioner  or  the  practitioner's 
agent  to  a  pharmacy  via  facsimile 
equipment,  provided  the  original 
written,  signed  prescription  is  presented 
to  the  pharmacist  for  review  prior  to  the 
actual  dispensing  of  the  controlled . 
substance,  except  as  noted  in  paragraph 
(e),  (fl,  or  (g)  of  this  section.  The  original 
prescription  shall  be  maintained  in 
accordance  with  §  1304.04(h)  of  this 

chapter. 

•        »        •        •        * 

(d)  *  •  • 

(4)  Within  7  days  after  authorizing  an 
emergency  oral  prescription,  the 
prescribing  individual  practitioner  shall 
cause  a  written  prescription  for  the 
emergency  quantity  prescribed  to  be 
delivered  to  the  dispensing  pharmacist. 
In  addition  to  conforming  to  the 
requirements  of  §  1306.05,  the 
prescription  shall  have  written  on  its 
face  "Authorization  for  Emergency 
Dispensing,"  and  the  date  of  the  oral 
order.  The  written  prescription  may  be 
delivered  to  the  pharmacist  in  person  or 
by  mail,  but  if  delivered  by  mail  it  must 
be  postmarked  within  the  7  day  period. 
Upon  receipt,  the  dispensing  pharmacist 
shall  attach  this  prescription  to  the  oral 
emergency  prescription  which  had 
earlier  been  reduced  to  writing.  The 
pharmacist  shall  notify  the  nearest 
office  of  the  Administration  if  the 
prescribing  individual  practitioner  fails 
to  deliver  a  written  prescription  to  him; 
failure  of  the  pharmacist  fo  do  so  shall 
void  the  authority  conferred  by  this 
paragraph  to  dispense  without  a  written 
prescription  of  a  prescribing  individual 
practitioner. 
***** 

(g)  A  prescription  prepared  in 
accordance  with  §  1306.05  written  for  a 
Schedule  II  narcotic  substance  for  a 


patient  released  by  a  registered 
institution  to  a  home  hospice  setting 
which  continues  to  provide  daily  skilled 
nursing  care  to  the  home  hospice  setting 
may  be  transmitted  by  the  practitioner 
or  the  practitioner's  agent  to  the 
dispensing  pharmacy  by  facsimile.  The 
practitioner  or  the  practitioner's  agent 
will  note  on  the  prescription  that  the 
patient  is  a  hospice  patient.  The 
facsimile  serves  as  the  original  written 
prescription  for  purposes  of  this 
paragraph  (g)  and  it  shall  be  maintained 
in  accordance  with  §  1304.04(h)  of  this 
chapter. 

4.  Section  1306.13  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

$1306.13    Partlel  filling  of  prescriptions. 

(b)  A  prescription  for  a  Schedule  D 
controlled  substance  written  for  a 
patient  in  a  Long  Term  Care  Facility 
(LTCF)  or  for  a  patient  with  a  medical 
diagnosis  documenting  a  terminal 
illness  may  be  filled  in  partial  quantities 
to  include  individual  dosage  units.  If 
there  is  any  question  whether  a  patient 
may  be  classified  as  havmg  a  termmai 
illness,  the  pharmacist  must  contact  the 
practitioner  prior  to  partially  filling  the 
prescription.  The  pharmacist  must 
record  on  the  prescription  whether  the 
patient  is  "terminally  ill"  or  an  "LTCF 
patient."  Both  the  pharmacist  and  the 
prescribing  practitioner  have  a 
corresponding  responsibility  to  assure 
that  the  controlled  substance  is  for  a 
terminally  ill  patient.  The  pharmacist 
must  record  on  the  prescription  whether 
the  patient  is  "terminally  ill"  or  an 
"LTCF  patient."  A  prescription  that  is 
partially  filled  and  does  not  contain  the 
notation  "terminally  ill"  or  "LTCF 
patient"  shall  be  deemed  to  have  been 
filled  in  violation  of  the  Act.  For  each 
partial  filling,  the  dispensing 
pharmacist  shall  record  on  the  back  of 
the  prescription  (or  on  another 
appropriate  record,  uniformly 
maintained,  and  readily  retrievable)  the 
date  of  the  partial  filling,  quantity 
dispensed,  remaining  quantity 
authorized  to  be  dispensed,  and  the 
identification  of  the  dispensing 
pharmacist.  The  total  quantity  of 
Schedule  II  controlled  substances 
dispensed  in  all  partial  fillings  must  not 
exceed  the  total  quantify  prescribed. 
Schedule  II  prescriptions  for  patients  in 
a  LTCF  or  patients  with  a  medical 
diagnosis  documenting  a  terminal 
illness  shall  be  valid  for  a  period  not  to 
exceed  60  days  from  the  issue  date 
unless  sooner  terminated  by  the 
discontinuance  of  medication. 
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5.  Section  1306.14  is  proposed  to  be 
amended  by  revising  the  heading  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

f  1308.14    LabaNfig  of  substances  and 
mng  of  prescriptions. 

S    •       •       •       •       * 

(c)  All  written  prescriptions  and 
.  written  records  of  emergency  oral 
.prescriptions  shall  be  kept  in 
accordance  with  requirements  of 
§  1304.04(h)  of  this  chapter. 

6.  Section  1306.15  is  proposed  to  be 
removed. 

7.  The  center  undesignated  heading 
preceding  §  1306.21  and  §  1306.21  are 
proposed  to  be  revised  to  read  as 
follows: 

CmtroUed  Substances  Listed  in 
Schednlcs  m,  IV,  and  V 

f1306^    Requirement  of  prascrlptkxi. 

(a)  A  pharmacist  may  dispense 
directly  a  controlled  substance  listed  in 
Schedule  m,  IV,  or  V  which  is  a 
prescription  drug  as  determined  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  only  pursuant  to  either  a  written 
prescription  signed  by  a  practitioner  or 
a  fcH^simile  of  a  written,  signed 
prescription  transmitted  by  the 
practitioner  or  the  practitioner's  agent  to 
the  pharmacy  or  pursuant  to  an  oral 
prescription  made  by  an  individual 
practitioner  and  promptly  reduced  to 
writing  by  the  pharmacist  containing  all 
information  required  in  §  1306.05, 
except  for  the  signature  of  the 
practitioner. 

(b)  An  individual  practitioner  may 
administer  or  dispense  directly  a 
controlled  substance  listed  in  Schedule 
in,  rv,  or  V  in  the  course  of  his/her 
professional  practice  without  a 
prescription,  subject  to  §  1306.07. 

(c)  An  institutional  practitioner  may 
administer  or  dispense  directly  (but  not 
prescribe)  a  controlled  substance  listed 
in  Schedule  m,  FV,  or  V  only  pursuant 
to  a  written  prescription  signed  by  an 
individual  practitioner,  or  pursuant  to  a 
facsimile  of  a  written  prescription  or 
order  for  medication  transmitted  by  the 
practitioner  or  the  practitioner's  agent  to 
the  institutional  practitioner- 
pharmacist,  or  pursuant  to  an  oral 
prescriptioQ  made  by  an  individual 
practitione^and  promptly  reduced  to 
writing  by  the  pharmacist  (containing 
all  information  required  in  §  1306.05 
except  for  the  signature  of  the 
individual  practitioner),  or  pursuant  to 
an  order  for  medication  made  by  an 
individual  practitioner  which  is 
dispensed  for  immediate  administration 
to  the  ultimate  user,  subject  to 
§1306.07. 


8.  Section  1306.23  is  proposed  to  be 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

§  1306.23    Partial  filling  of  prescriptions. 

The  partial  filling  of  a  prescription  for 
a  controlled  substance  listed  in 
Schedule  III,  IV,  or  V  is  permissible, 
provided  that: 

***** 

9.  Section  1306.24  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 306.24    Labeling  of  substances  and 
filing  of  prescriptions. 

(a)  The  pharmacist  filling  a 
prescription  for  a  controlled  substance 
listed  in  Schedule  III,  IV,  or  V  shall  affix 
to  the  package  a  label  showing  the 
pharmacy  name  and  address,  the  serial 
number  and  date  of  initial  filling,  the 
name  of  the  patient,  the  name  of  the 
practitioner  issuing  the  prescription, 
and  directions  for  use  and  cautionary 
statements,  if  any,  contained  in  such 
prescription  as  required  by  law. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  when  a 
controlled  substance  listed  in  Schedule 
in,  rV,  or  V  is  prescribed  for 
administration  to  an  ultimate  user  who 
is  institutionalized:  provided,  that: 

(1)  Not  more  than  a  34-day  supply  or 
100  dosage  units,  whichever  is  less,  of 
the  controlled  substance  listed  in 
Schedule  III,  IV  or  V  is  dispensed  at  one 
time; 

(2)  The  controlled  substance  listed  in 
Schedule  HI,  IV  or  V  is  not  in  the 
possession  of  the  ultimate  user  prior  to 
administration; 

(3)  The  institution  maintains 
appropriate  safeguards  and  records  the 
proper  administration,  control, 
dispensing,  and  storage  of  the  controlled 
substance  listed  in  Schedule  ni,  IV  or  V; 
and 

(4)  The  system  employed  by  the 
pharmacist  in  filling  a  prescription  is 
adequate  to  identify  the  supplier,  the 
product  and  the  patient,  and  to  set  forth 
the  directions  for  use  and  cautionary 
statements,  if  any,  contained  in  the 
prescription  or  required  by  law. 

(c)  All  prescriptions  for  controlled 
substances  listed  in  Schedules  III,  IV 
and  V  shall  be  kept  in  accordance  with 
§  1304.04(h)  of  this  chapter. 

§1306.25    [Removed] 

10.  Section  1306.25  is  proposed  to  be 
removed. 

§  1 306.26    [Redesignated  as  §  1 306.25  and 
amended] 

11.  Section  1306.26  is  proposed  to  be 
redesignated  as  §  1306.25  and  amended 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 


UMI 


§  1306.25   Transfer  between  pharmacies  of 
prescription  information  for  Schedules  HI, 
IV,  and  V  controlied  substances  for  rsflll 
pufposss. 

(a)  The  transfer  of  original 
prescription  information  for  a  controlled 
substance  listed  in  Schedules  III,  IV  or 
V  for  the  purpose  of  refill  dispensing  is 
permissible  between  pharmacies  on  a 
one  time  basis  only.  However, 
pharmacies  electronically  sharing  a  real- 
time, on-line  database  may  transfer  up 
to  the  maximum  refills  permitted  by  law 
and  the  prescriber's  authorization. 
Transfers  are  subject  to  the  following 
requirements: 

(1)  The  transfer  is  communicated 
directly  between  two  licensed 
pharmacists  and  the  transferring 
pharmacist  records  the  following 
information: 

(i)  Write  the  word  "VOID"  on  the  face 
of  the  invalidated  prescription. 

(ii)  Record  on  the  reverse  of  the 
invalidated  prescription  the  name, 
address  and  DEA  registration  number  of 
the  pharmacy  to  which  it  was 
transferred  and  the  name  of  the 
pharmacist  receiving  the  prescription 
information. 

(iii)  Record  the  date  of  the  transfer 
and  the  name  of  the  pharmacist 
transferring  the  information. 

(b)  The  pharmacist  receiving  the 
transferred  prescription  information 
shall  reduce  to  writing  the  following: 

(1)  Write  the  word  "transfer"  on  the 
face  of  the  transferred  prescription. 

(2)  Provide  all  information  required  to 
be  on  a  prescription  pursuant  to  21  CFR 
1306.05  and  include: 

(i)  Date  of  issuance  of  original 
prescription; 

(ii)  Chiginal  number  of  refills 
authorized  on  original  prescription; 

(iii)  Date  of  original  aisjpensing; 

(iv)  Number  of  valid  renlls  remaining 
and  date(s)  and  locations  of  previous 
refill(s); 

(v)  Pharmacy's  name,  address,  DEA 
registration  number  and  prescription 
number  from  which  the  prescription 
information  was  transferred; 

(vi)  Name  of  pharmacist  who 
transferred  the  prescription. 

(vii)  Pharmacy's  name,  address,  DEA 
registration  number  and  prescription 
number  from  which  the  prescription 
was  originally  filled; 

(3)  The  original  and  transferred 
prescription(s)  must  be  maintained  for  a 
period  of  two  years  hom  the  date  of  last 
refill. 


§  Undesignated  center  heading  and 
§1306.31    [Removed] 

12.  The  undesignated  heading 
preceding  §  1306.31  and  §  1306.31  are 
proposed  to  be  removed. 


§  1 306.32    [Redesignated  as  §  1 306.26  and 
amended] 

13.  Section  1306.32  is  proposed  to  be 
redesignated  as  §  1306.26  and  the 
introductory  text  and  paragraph  (a)  are 
revised  to  read  as  follows: 

§1306.26    Dispensing  without  prescription. 

A  controlled  substance  listed  in 
Schedules  11,  in,  IV  or  V  which  is  not 
a  prescription  drug  as  determined  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  may  be  dispensed  by  a  pharmacist 
without  a  prescription  to  a  purchaser  at 
retail,  provided  that: 

(a)  Such  dispensing  is  made  only  by 
a  pharmacist  (as  defined  in  Part  1300  of 
this  chapter),  and  not  by  a 
nonpbarmacist  employee  even  if  under 
the  supervision  of  a  pharmacist 
(although  after  the  pharmacist  has 
fulfilled  his  professional  and  legal 
responsibilities  set  forth  in  this  section, 
the  actual  cash,  credit  transaction,  or 
delivery,  may  be  completed  by  a 
nonpharmacist); 
***** 

14.  In  addition  to  the  proposed 
amendments  set  forth  above,  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 

Remove 

Add 

1306.03(a)(2) 
1306.03(a)(2) 
1306.05(b)  .... 
1306.05(c)  .... 
130622(a)(2) 
1306.22(b)  .... 
1306.22(b)(2) 
130622(b)(4) 

1301.24(c).... 

1301.25 

1301.24(c).... 

130125  

practioner 

retrival 

duing 

Compliance  .. 

1301.22(c). 

1301.23. 

1301.22(c). 

1301.22(c). 

practtioner. 

retrieval. 

during. 

Diversion. 

PART  1307— [AMENDED] 

1.  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822(d),  871(b). 

2.  Section  1307.01  is  proposed  to  be 
revised  to  read  as  follows: 

§1307.01    Definitions. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  Part 
1300  of  this  chapter. 

3.  Section  1307.02  is  proposed  to  be 
revised  to  read  as  follows: 

§1307.02    Application  of  Stats  law  and 
other  Federal  law. 

Nothing  in  this  chapter  shall  be 
construed  as  authorizing  or  pennitting 
any  person  to  do  any  act  which  such 
person  is  not  authorized  or  permitted  to 
do  under  other  Federal  laws  or 
obligations  under  international  treaties. 


conventions  or  protocols,  or  under  the 
law  of  the  State  in  which  he/she  desires 
to  do  such  act  nor  shall  compliance 
with  such  parts  be  construed  as 
compliance  with  other  Federal  or  State 
laws  unless  expressly  provided  in  such 
other  laws. 

4.  Section  1307.03  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 307.03    Exceptions  to  regulations. 

Any  person  may  apply  for  an 
exception  to  the  application  of  any 
provision  of  this  chapter  by  filing  a 
written  request  stating  the  reasons  for 
such  exception.  Requests  shall  be  filed 
with  the  Administrator,  Drug 
Enforcement  Administration, 
Department  of  Justice,  Washington,  DC 
20537.  The  Administrator  may  grant  an 
exception  in  his  discretion,  but  in  no 
case  shall  he/she  be  required  to  grant  an 
exception  to  any  person  which  is 
otherwise  required  by  law  or  the 
regulations  cited  in  this  section. 

§1307.12    [Removed] 

5.  Section  1307.12  is  proposed  to  be 
removed. 

§1307.13    [Redesignated  as  §1307.1 2] 

6.  Section  1307.13  is  proposed  to  be 
redesignated  as  §  1307.12. 

§1307.14    [Removed] 

7.  Section  1307.14  is  proposed  to  be 
removed. 

§1307.15    [Redesignated  as  §1307.13] 

8.  Section  1307.15  is  proposed  to  be 
redesignated  as  §  1307.13. 

9.  Section  1307.21  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1307.21    Procedure  for  disposing  of 
controlled  sutMtances. 

(a)  Any  person  in  possession  of  any 
controlled  substance  and  desiring  or 
required  to  dispose  of  such  substance 
may  request  the  Special  Agent  in  Charge 
of  the  Administration  in  the  area  in 
which  the  person  is  located  for 
authority  and  instructions  to  dispose  of 
such  substance.  The  request  should  be 
made  as  follows: 

(1)  If  the  person  is  a  registrant,  he/she 
shall  list  the  controlled  substance  or 
substances  which  he/she  desires  to 
dispose  of  on  DEA  Form  41,  and  submit 
three  copies  of  that  form  to  the  Special 
Agent  in  Charge  in  his/her  area;  or 

(2)  If  the  person  is  not  a  registrant,  he/ 
she  shall  submit  to  the  Special  Agent  in 
Charge  a  letter  stating: 

(i)  The  name  and  address  of  the 
person; 

(ii)  The  name  and  quantity  of  each 
controlled  substance  to  be  disposed  of; 

(iii)  How  the  applicant  obtained  the 
substance,  if  known;  and 


(iv)  The  name,  address,  and 
registration  number,  if  known,  of  the 
person  who  possessed  the  controlled 
substances  prior  to  the  applicant,  if 
known. 
*        *        •        •        • 

10.  In  addition  to  the  proposed 
amendments  set  forth  above,  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 

Remove 

Add 

1307.11(a)(2) 

130424(e)     . 

1304.22(c) 

1307.11(a)(2) 

130424(c)  ... 

1304.22(c) 

1307.11(a)(4) 

1301.26 

1301.25. 

1307.11(b)  ... 

130128  

1301  25. 

1307.22  

28083  

20537. 

PART  1308— [AMENDED] 

1.  The  authority  citation  for  part  1308 
continues  to  read  as  follows: 

Authority:  21  L'.SC.  811.  812.  871(b). 

2.  Serlion  1308.02  is  proposed  to  be 
rpvised  to  read  as  follows; 

§1308.02    Definitions. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  part 
1300  of  this  chapter. 

§1308.04    [Removed] 

3.  Section  1308.04  is  proposed  to  be 
removed. 

4.  Section  1308.24  is  proposed  to  be 
amended  by  removing  the  Exempt 
Chemical  Preparations  Table  and 
revising  paragraphs  (a)  and  (i)  to  read  as 
follows: 

§  1 308.24    Exempt  chemical  preparations. 

(a)  The  chemical  preparations  and 
mixtures  approved  pursuant  to 
§  1308.23  are  exempt  from  applie".ation 
of  sections  302.  .303.  305.  306.  307.  308. 
309. 1002,  1003  and  1004  of  the  Act  (21 
U.S.C.  822-823.  825-829.  952-954)  and 
S  1301.74  of  this  chapter,  to  the  extent 
described  in  paragraphs  [b)to  (h)  of  this 
section.  Substances  set  forth  in 
paragraph  (j)  shall  be  exempt  from  the 
application  of  Sections  305.  306.  307. 
308,  309.  1002.  1003  and  1004  of  the 
Act  (21  U.S.C.  825-829,  952-954)  and 
§§  1301.71-1301.73  and  1301.74  (a),  (b). 
(d),  (e)  and  (f)  of  this  chapter  to  the 
extent  as  hereinafter  may  be  provided. 
*        •        •        •        • 

(i)  A  listing  of  exempt  chemical 
preparations  may  be  obtained  by 
submitting  a  written  request  to  the  Drug 
and  Chemical  Evaluation  Section,  Drug 
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Enforcement  Administration, 
Washington.  DC  20537.  j 

•  •        •        •        • 

5.  In  Section  1308.26(a)  the  Table  of 
Excluded  Veterinary  Anabolic  Steroid 
Implant  Products  is  proposed  to  be 
removed.  As  revised,  §  1308.26(a)  is 
proposed  to  read  as  follows: 

fiaoa^   Excluded  vMwinary  anabolic 
alwold  Imptant  products. 

(a)  The  anabolic  steroid-containing 
products,  which  are  expressly  intended 
for  administration  through  implants  to 
cattle  or  other  nonhiunan  species  and 
which  have  been  approved  by  the 
Secretary  of  Health  and  Human  Services 
for  such  administration  are  excluded 
from  all  schedules  pursuant  to  Section 
102(41)(B)a)  of  the  Act  (21  U.S.C. 
802(41)(B)(I)).  A  listing  of  the  excluded 
products  may  be  obtained  by  submitting 
a  written  request  to  the  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washington  DC  20537.  I 

•  •        •        •        * 

6.  In  §  1308.32,  the  Table  of  Exempted 
Prescription  Products  is  proposed  to  be 
removed.  As  revised  §  1308.32  is 
proposed  to  read  as  follows: 

S 1 306.^    Exempted  prescrf ption  products. 

The  compounds,  mixtures,  or 
preparations  which  contain  a 
nonnarcotic  controlled  substance  listed 
in  §  1308.12(e)  or  in  §  1308.13  (b)  or  (c) 
or  in  §  1308.14  or  in  §  1308.15  listed  in 
the  Table  of  Exempted  Prescription 
Products  have  been  exempted  by  the 
Administrator  from  the  application  of 
sections  302  through  305,  307  through 
309. 1002  tiirough  1004  of  the  Act  (21 
U.S.C.  822-825,  827-829,  and  952-954) 
and  Sections  1301.13, 1301.22.  and 
§§1301.71  through  1301.76  of  this 
chapter  for  administrative  purposes 
only.  An  exception  to  the  above  is  that 
those  products  containing  butalbital 
shall  not  be  exempt  from  the 
requirement  of  21  U.S.C.  952-954 
concerning  importation,  exportation, 
transshipment  and  in-transit  shipment 
of  controlled  substances.  Any  deviation 
from  the  quantitative  composition  of 
any  of  the  listed  drugs  shall  require  a 
petition  of  exemption  in  order  for  the 
product  to  be  exempted.  A  listing  of  the 
Exempted  Prescription  Products  may  be 
obtained  by  submitting  a  written  request 
to  the  Drug  and  Chemical  Evaluation 
Section,'  Drug  Enforcement 
Administration,  Washington,  DC  20537. 

7.  In  Section  1308.34.  the  Table  of 
Exempt  Anabolic  Steroid  Products  is 
propoKsed  to  be  removed.  As  revised, 

§  1308.34  is  proposed  to  read  as  follows: 


§  1308.34    Exempt  anatMlic  steroid 
products. 

The  anabolic  steroid  containing 
compounds,  mixtures,  or  preparations 
which  have  been  exempted  by  the 
Administrator  from  application  of 
sections  302  through  309  and  1002 
through  1004  of  the  Act  (21  U.S.C.  822- 
829  and  952-954)  and  §§  1301.13, 
1301.22,  and  1301.71  through  1301.76 
of  this  chapter  for  administrative 
purposes  only  may  be  obtained  by 
submitting  a  written  request  to  the  Drug 
and  Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington.  DC  20537. 

8.  Section  1308.42  is  proposed  to  be 
revised  to  read  as  follows: 

§  1308.42    Purpose  of  hearing. 

If  requestediy  any  interested  person 
after  proceedings  are  initiated  pursuant 
to  §  1308.43  of  this  chapter,  the 
Administrator  shall  hold  a  hearing  for 
the  purpose  of  receiving  factual 
evidence  and  expert  opinion  regarding 
the  issues  involved  in  the  issuance, 
amendment  or  repeal  of  a  rule  issuable 
pursuant  to  Section  201(a)  of  the  Act  (21 
U.S.C.  811(a)).  Extensive  argument 
should  not  be  offered  into  evidence  but 
rather  presented  in  opening  or  closing 
statements  of  counsel  or  in  memoranda 
or  proposed  findings  of  fact  and 
conclusions  of  law.  Additional 
information  relating  to  hearings  to 
include  waivers  or  modification  of 
rules,  request  for  hearing,  burden  of 
proof,  time  and  place,  and  final  order 
are  set  forth  in  Part  1316  of  this  chapter. 

§1308.43    [Removed] 

9.  Section  1308.43  is  proposed  to  be 
removed. 

§  1 308.44    [Redesignated  as  §  1 308.43] 

10.  Sections  1308.44  is  proposed  to  be 
redesignated  as  §  1308.43  and  the 
citation  "1308.45"  in  paragraph  (f)  is 
changed  to  read  "1308.44". 

§  1308.45    [Redesignated  as  §  1308.44] 

11.  Section  1308.45  is  proposed  to  be 
redesignated  as  1308.44  and  the  citation 
"1308.48"  in  paragraph  (e)  changed  to 
read  "1308.45". 

§1308.46  and  1308.47 

[Removed] 

12.  Sections  1308.46  and  1308.47  are 
proposed  to  be  removed. 

§§1308.48—1308.50    [Redesignate  as 

§§  1308.45-1308.47] 

13.  Sections  1308.48  through  1308.50 
are  proposed  to  be  redesignated  as 
§§1308.45  through  1308.47. 


§  1308.5   [Removed] 

14.  Section  1308.51  is  proposed  to  be 
removed. 

§1308.52    [Redesignated  as  §1308.49  and 
corrected] 

15.  Section  1308.52  is  proposed  to  be 
redesignated  as  §  1308.49  and  the 
typographical  error  "withott"  in  the 
introductory  text  is  corrected  to  read 
"without". 

16.  In  addition  to  the  proposed 
amendments  set  forth  above,  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 

Remove 

Add 

TaWe  of  Con- 

1308.52 

1308.52 

tents  for 

sheduling. 

scheduling. 

Part  1308. 

1308.03(a) .... 

1301.44  and 
1311.43. 

1301.35. 

1308.12(g) .... 

prectrsors 

precursors. 

1308.13(b)(1) 

quantitive  

quantitative. 

1308.13(b)(1) 

lirted 

listed. 

1308.13(b)(1) 

308.32 

1308.32. 

1308.22 

nonarcotic  .... 

nonnarcotic. 

130823(c)(7) 

1302.01  

Part  1300  of 
this  chap- 
ter. 

1308.23(f) 

revoje 

revoke. 

1308.24(d)  .... 

Dmg  Control 

Drug  and 
Chemical 
Evaluation. 

1308.33(a)  .... 

1308.02 

Part  1300  of 
this  chap- 
ter. 

1308.33(b)  .... 

1308.02 

Part  1300  of 
this  chap- 

k 

ter. 

PART  1309— {AMENDED] 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822,  823,  824, 
830,  871(b),  875,  877,  958. 

2.  Section  1309.02  is  proposed  to  be 
revised  to  read  as  follows: 

§1309.02    Definitions. 

Any  term  used  in  this  part  shall  have 
the  definition  set  forth  in  Section  102  of 
the  Act  (21  U.S.C.  802)  or  part  1300  of 
this  chapter. 

§§  1309.53  and  1309.57  [Removed]  and 
§§1309.54-1309.56  [Radesignatod  as 
§§1309.53-1309.5^ 

3.  Sections  1309.53  and  1309.57  are 
proposed  to  be  removed  and  §§  1309.54 
through  1309.56  are  proposed  to  be 
redesignated  as  §§  1309.53  through 
1309.55. 

4.  In  addition  to  the  proposed 
amendments  set  forth  above,  DEA  is 
proposing  to  remove  the  words  "Section 


1310.01(f)(l)(iv)  and  add  in  their  place 
the  words  "Section  1300.01(b)(28)(i)(D)" 
in  the  following  places: 

(a)  Section  1309.Q2(e) 

(b)  Section  1309.21  (a)  and  (b) 

(c)  Section  1309.25  (a)  and  (b);  and 

(d)  Section  1309.71(a)(2). 

PART  1310-[AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802, 830,  871(b). 

2.  Section  1310.01  is  proposed  to  be 
revised  to  read  as  follows: 


§1310.01    Definitions. 

Any  term  used  in  this  part  shall  have 
the  definition  set  forth  in  section  102  of 
the  Act  (21  U.S.C.  802)  or  part  1300  of 
this  chapter. 

§1310.05    [Amandad] 

2.  Section  1310.05(c)  is  proposed  to 
be  amended  removing  the  words  "as 
defined  in  §  1310.01(i)"  and  "as  defined 
in§1310.01(j)" 

§1310.08    [Amandad] 

3.  Section  1310.08,  introductory  text, 
is  proposed  to  be  amended  removing  the 


words  "containted  in  21  CFR  1310.01(f) 
and  1313.02(d)" 

§1310.09    [Removed] 

4.  Section  1310.09  is  proposed  to  be 
removed. 

5.  In  addition  to  the  proposed 
amendments  set  forth  above,  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 

Remove 

Add 

1310.10(a) 

1310 14(ai     

1310.01  (0(1  )(iv) 
1310.01  (0(1)(iv)(A) 
1310.01(f)(1)(rv)(A) 

1300.01  (b)(28)(iMD). 
1300.01  (b)(28)(i)(D)(r). 

1310.15(d) 

1 300.01  (b)(28)(i)(D)(r). 

PART  1311— [REMOVED  AND 
RESERVED] 

Part  1311  is  proposed  to  be  removed 
and  reserved. 

PART  1312— {AMENDED] 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  952.  953,  954,  957, 
958. 

2.  Section  1312.02  is  proposed  to  be 
revised  to  read  as  follows: 


§1312.02    Dedntlons. 

Any  term  contained  in  this  part  shall 
have  the  definition  set  forth  in  section 
102  of  the  Act  (21  U.S.C.  802)  or  Part 
1300  of  this  chapter. 

3.  Part  1312  is  proposed  to  be 
amended  to  remove  the  words,  "1405 
EYE  Street,  NW.".  in  the  following 
sections: 

(a)  1312.12(a); 

(b)  1312.16(b); 

(c)  1312.18(b); 

(d)  1312.19(b); 

(e)  1312.22(a); 


(0  1312.24(a); 

(g)  1312.27(a); 

(h)  1312.27(b)(5)(iv); 

(i)  1312.28(d): 

(j)  1312.31(b):  and 

(k)  1312.32(a). 

4.  In  addition  to  the  proposed 
amendments  set  forth  above.  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  column  and  adding  the  words  in 
the  right  column: 


Section 

Rerrxwe 

Add 

1*^19  12<a^ 

Drug  Control  Section 

Drug  Operations  Section. 

1312  14(a)                                              

Drug  Control  Section  

Drug  Operations  Section. 

1312.16(b) - 

1319  17                                                         

Drug  Operations  Section. 

304 

1304. 

1312  18(b) 

Drug  Control  Section  

Drug  Operations  Section. 

1312  18/c)                                               

(or  BND)  

1312  19(a)                                       

Drug  Control  Section  

Drug  Operations  Sectioa 

1312.19(b) -...- 

1312  29(a)                                                           

DruQ  Control  Section  

Drug  Operations  Sectior 

Drug  Control  Section  

Dmg  Operations  Section 

Administration. 

Drug  Operations  Section 

Drug  Operations  Section 

registered. 

Drug  Operations  Section 

initial. 

Dnjg  Operations  Section 

Dnjg  Operations  Section 

131227(b0(4). 

Drug  Operations  Section 

Drug  Operations  Section 

1312  94(a)                                                            

Bureau  

1319  94(a)                                                          

Drug  Control  Section  

1312^5                                          

Drug  Control  Section 

^'k'\oo7(a\                                              

regirtered  

•faio  p7(a\                                                       

Drug  Control  Section 

«» 

1^19  97th\lS\(\u\                                                

inrtal  

1*^19  97ih\lS\iiM\                                             

Drug  Control  Section  

IQIO  9A/d^                                                              

Drug  Control  Section 

131228(d) - 

1319  31(b)                                                   .       .    . 

1327  27(b)(4)                 

Drug  Control  Section 

1312.32(a) : 

Drug  Control  Section  

PART  1313— {AMENDED] 

1.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802. 830,  871(b).  971. 

2.  Section  1313.02  is  proposed  to  be 
revised  to  read  as  follows: 


UMI 


§1313.02    Definitions. 

Any  term  used  in  this  part  shall  have 
the  definition  set  forth  in  section  102  of 
the  Act  (21  U.S.C.  802)  or  part  1300  of 
this  chapter. 

3.  Section  1313.15(a)  is  proposed  to 
be  amended  by  removing  the  words 
"§  1313.02(i)"  and  replace  them  with 
the  words  "§  1300.01(b)(13)" 


4.  Section  1313.21(c)(1)  is  proposed  to 
be  amended  bv  removing  the  words  "as 
defined  §  1313. 02(j)" 

5.  Section  1313.24(a)  is  proposed  to 
be  amended  by  removing  the  words 

"§  1313.02(j)"  and  replacing  them  with 
the  words  "§  1300.01(b)(12)" 
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PART  13ie-{AMENDED] 

1.  The  authority  citation  for  part  1316 
continues  to  read  as  follows: 

Anttiarity:  21  U.S.C  822(f),  871(b).  880, 
958(f).  965. 

2.  Section  1316.02  is  proposed  to  be 
amended  by  revising  paragraph  (g)  to 
read  as  follows: 


{1316l02    DennMons. 


(g)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802) 
or  part  1300  of  this  chapter. 

3.  Section  1316.13  is  proposed  to  be 
amended  by  revising  the  text  to  read  as 
follows: 


§1316.13    Frequency  of  administrative 
Inspections. 

Except  where  circumstances 
otherwise  dictate,  it  is  the  intent  of  the 
Administration  to  inspect  all 
manufacturers  of  controlled  substances 
listed  in  Schedules  I  and  II  and 
distributors  of  controlled  substances 
listed  in  Schedule  I  once  each  year. 
Distributors  of  controlled  substances 
listed  in  schedules  II  through  V  and 
manufacturers  of  controlled  substances 
listed  in  Schedules  III  through  V  shall 
be  inspected  as  circumstances  may 
require,  based  in  part  on  the  registrant's 
history  of  compliance  with  the 
requirements  of  this  chapter  and 
maintenance  of  effective  controls  and 
procedures  to  guard  against  the 
diversion  of  controlled  substances. 

4.  Section  1316.42  is  proposed  to  be 
amended  by  revising  paragraph  (h)  to 
read  as  follows: 


§1316.42    Definitions. 

***** 

(h)  Any  term  not  defined  in  this  part 
shall  have  the  definitipn  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802) 
or  part  1300  of  this  chapter. 

5.  Section  1316.71  is  proposed  to  be 
amended  by  revising  paragraph  (f)  to 
read  as  follows: 

§1316.71    Definitions. 

***** 

(f)  Any  term  not  defined  in  this  part 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802) 
or  part  1300  of  this  chapter. 

6.  In  addition  to  the  proposed 
amendments  set  forth  above,  DEA  is 
proposing  to  amend  each  section 
indicated  in  the  left  column  by 
removing  the  words  indicated  in  the 
middle  colimm  and  adding  the  words  in 
the  right  column: 


Section 


1316.03,  introductory  text 

1316.05 

1316.05 

1316  23(bl 

1316.24(c) 

1316.24(c) 

1316.41 


1316.46(b)(1) 
1316.52(a) 
1316.77(a) 
1316.81 


Remove 


Adminirtrator 

1314.06 

1316.09-1316.14 

1405  I  Street 

1316.21(b) 

1316.22(b) 

1303.41-1303.47 


1301.32(a)(3) 
1301.60 
Forward 
proceeeding 


Add 


Administrator. 

1316.06. 

1316.09-1316.13. 

131623(b). 
131624(b). 
1303.31-1303.37. 


1313.51-1313.57. 

1301.32(a)(6). 

1301.56. 

Forward. 

proceeding. 


UM 


Dated:  February  26, 1996. 
Stepnoi  H.  Greene, 

Deputy  Administrator,  Drug  Enforcement 
Administration. 

|FR  Doc.  96-4663  Filed  3-4-96;  8:45  am) 

■UJNQ  CODE  4410-0*-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 
ISPATS  No.  CO-029-FOR] 

Coiorado  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  pubUc  comment  period  on 
proposed  amendment. 

SUMMABY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
annoimcing  receipt  of  revisions 
pertaining  to  a  previously  proposed 


amendment  to  the  Colorado  regulatory 
program  (hereinafter,  the  "Colorado 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  of  Colorado's 
proposed  rules  pertain  to  the  definitions 
of  "Permit  area"  and  "Self-bonding;" 
permit  application  information 
concerning  the  legal  right  to  enter  and 
proposed  operations  in  which  the 
affected  area  is  within  100  feet  of  a 
public  road;  the  content  of  public 
notices  in  which  the  affected  areas 
would  be  within  100  feet  of  a  public 
road  or  operations  which  propose  to 
close  or  relocate  a  public  road;  decisions 
on  requests  to  disclose  confidential 
information;  the  area  of  the  proposed 
surface  coal  mining  operation  which  is 
subject  to  the  requirements  concerning 
valid  existing  rights;  the  right  to 
comment  on  technical  revisions; 
approval  of  and  conditions  for  self 
bonds;  the  requirements  for  vegetative 
cover  at  the  time  of  release  of  bond 
coverage  for  liability  associated  with 
temporary  drainage  and  sediment 


control  facilities;  and  the  contents  of  a 
showing  in  lieu  of  the  requirement  for 
an  engineer's  certification  of  the 
construction  or  reconstruction  of  haul 
and  access  roads  that  were  completed 
prior  to  August  1, 1995.  The  amendment 
is  intended  to  revise  the  Colorado 
program  to  be  consistent  with  the 
corresponding  Federal  regulations, 
incorporate  the  additional  flexibiUty 
afforded  by  the  revised  Federal 
regulations,  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t.  March  20, 
1996. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  hsted  below. 
Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
docxmient  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 


copy  of  the  proposed  amendment  by 

contacting  OSM's  Denver  Field 

Division. 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  Western  Regional 
Coordinating  Center,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3300,  Denver,  Colorado  80202 

Colorado  Division  of  Minerals  and 
ecology,  E)epartment  of  Natural 
Resources,  215  Centennial  Building, 
1313  Sherman  Street,  Denver, 
Colorado  80203,  Telephone:  (303) 
866-3567 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton,  Telephone:  (303)  672- 

5524. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980, 
Federal  Register  (45  FR  82173). 
Subsequent  actions  conceriiing 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.15,  906.16,  and  906.30. 

n.  Proposed  Amendment 

By  letter  dated  November  20,  1995, 
Colorado  submitted  a  proposed 
amendment  to  its  program 
(administrative  record  No.  CO-675) 
pursuant  to  SMCRA  (30  U.S.C.  1201  et 
seq.).  Colorado  submitted  the  proposed 
amendment  at  its  own  initiative;  in 
partial  response  to  May  7, 1986,  and 
March  22, 1990,  letters  (administrative 
record  No.  CO-282  and  CO-496)  that 
OSM  sent  to  Colorado  in  accordance 
with  30  CFR  732.17(c);  and  in  response 
to  the  requirement  that  Colorado  amend 
its  program  at  30  CFR  906.16(a). 

(5SM  announced  receipt  of  the 
proposed  amendment  in  the  December 
7, 1995,  Federal  Register  (60  FR  62789), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  CO-675-2).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  January  8, 1996. 

During  its  review  of  the  amendment, 
OSM  identified  a  concern  relating  to 
Rule  3.02.4(l)(c),  concerning  the 
regulatory  authority's  discretionary 
acceptance  of  self  bonds,  in  addition  to 
apparent  typographical  errors.  OSM 


notified  Colorado  of  the  concern  and 
typographical  errors  by  letter  dated 
January  25,  1996  (administrative  record 
No.  CC>-675-8).  ciolorado  responded  in 
a  letter  dated  February  16, 1996,  by 
submitting  a  revised  amendment 
(administrative  record  No.  CO-675-9). 

(Colorado  proposes  revisions  at: 

Rule  1.04(89),  concerning  the 
definition  of  "Permit  area,"  to  provide 
gender-neutral  language; 

Rule  1.04(116),  concerning  the 
definition  of  "Self-bonding,"  to  replace 
the  words  "regulatory  authority"  with 
the  word  "Division;" 

Rule  2.03.6(1),  concerning  right  of 
entry  information;  to  clarify  that  a 
permit  application  must  include  a  legal 
description  of  the  permit  boundary  for 
which  the  applicant  has  the  legal  right 
of  entry; 

Rule  2.07.3(2)(e),  concerning  permit 
applications  for  operations  in  which 
proposed  affected  areas  would  be  within 
100  feet  of  a  public  road,  to  clarify  that 
the  100  feet  is  to  be  measured 
horizontally; 

Rules  2.07.3(2)  (e)  and  (f),  concerning 
the  content  of  a  public  notice  for  an 
operation  in  which  the  propnseH 
affected  area  would  be  within  100  feet, 
measured  horizontally,  of  a  public  road, 
or  an  operation  which  proposes  to  close 
or  relocate  a  public  road,  to  clarify  that 
the  public  notice  must  include 
information  regarding  the.availability  of 
a  public  hearing; 

Rule  2.07.5(2)(c).  concerning 
confidential  information  for  which 
persons  have  sought  disclosure,  to 
clarify  that  the  information  will  be 
released  only  after  Colorado  has  made  a 
decision  allowing  such  disclosure; 

Rule  2.07.6(2)(d),  concerning  valid 
existing  rights,  to  clarify  that  it  is  the 
affected  area  of  the  proposed  surface 
coal  mining  and  reclamation  operation 
which  is  subject  to  the  requirements 
concerning  valid  existing  rights; 

Rule  2.08.4(6)(b)(ii),  concerning 
proposed  technical  revisions,  to  clarify 
that  interested  parties  have  the  right  to 
comment  on  the  proposed  revision; 

Rule  3.02.4(l)(c),  concerning  approval 
of  a  self  bond,  to  clarify  that  the 
decision  by  Colorado  to  accept  a  self 
bond  is  discretionary; 

Rule  3.02.4(2){e)(v)(B),  concerning  the 
conditions  for  a  self  bond,  to  clarify 
which  corporate  officers  must  sign  an 
indemnity  agreement; 

Rule  3.03.1(5),  concerning  the  release 
of  bond  coverage  for  liability  associated 
with  temporary  drainage  and  sediment 
control  facilities,  to  clarify  that,  at  bond 
release,  the  vegetative  cover  must  be 
adequate  to  control  erosion  and  similar 
to  the  reclaimed  area  or  surrounding 
undisturbed  area;  and 


Rules  4.03. l(l)(d)(ii)  and 
4.03.2(l)(f)(ii),  concerning  an  exemption 
from  the  requirement  for  an  engineer's 
certification  of  the  construction  or 
reconstruction  of  haul  and  access  roads 
that  were  completed  prior  to  August  1, 
1995,  if  the  applicant  provides  a 
showing  that  the  road  meets  the 
performance  standards  of  Rule  4.03.2,  to 
clarify  that  Colorado  has  the  right  to 
determine  what  information  must  be 
included  in  a  relevant  showing. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Colorado 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
propoised  revisions  to  the  amendment 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Colorado  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Denver  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

IV.  Procedural  Determinations 

J.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Exe<:utive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Execuiive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  reguiator>' 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17{h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
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submittal  is  consistent  with  SMCRA  and 
its  implementing^ Federal  regulations 
and  whether  the  other  requirements  of 
30  cm  parts  730,  731.  and  732  have 
been  met. 

3.  National  Envimnmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  dMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  signihcant  economic  impact  on  a 
sutetantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certiRcation  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
raining,  Undei^ground  mining. 

Dated:  February  27, 1996 
RnsseU  F.  Price,  I 

Acting  Regional  Director,  Western  Regional 

Coordinating  Center. 

|FR  Doc.  96-5109  Filed  3-4-96;  8:45  am] 
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30  CFR  Part  936 
^ATS  No.  OK-017-FOn] 
Oklaliofna  Regulatory  Program 

AOBCY:  Ofhce  of  Surface  Mining 
Reclamation  ^nd  Enforcement  (OSM), 
IntariOT. 
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ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 
regulatory  program  (hereinafter  referred 
to  as  the  "Oklahoma  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of  a 
revision  to  the  Oklahoma  regulations 
that  adds  a  new  permit  condition 
concerning  protected  activity.  The 
proposed  amendment  is  intended  to 
revise  the  Oklahoma  regulations  to  be 
consistent  with  the  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t.  April  4, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  April  1, 1996.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  c.s.t.  on  March  20, 1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Jack  R. 
Carson,  Acting  Director,  Tulsa  Field 
Offlce  at  the  first  address  listed  below. 
Copies  of  the  Oklahoma  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Jack  R.  Carson,  Acting  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430 
Oklahoma  Department  of  Mines,  4040 
N.  Lincoln,  Suite  107,  Oklahoma  City, 
Oklahoma  73105,  Telephone:  (405) 
521-3859 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
R.  Carson,  Acting  Director,  Tulsa  Field 
Office,  Telephone:  (918)  581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  Background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  January  19,  1981,  Federal  Register 
(46  FR  4902).  Subsequent  actions 
concerning  Oklahoma's  program  and 


program  amendments  can  be  found  at 
30  CFR  936.10,  936.15,  and  936.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  February  21, 1996. 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Administrative  Record  No. 
OK-973).  Oklahoma  submitted  the 
proposed  amendment  at  its  own 
initiative.  Jhe  provisions  of  the 
Oklahoma  regulations  that  Oklahoma 
proposes  to  amend  are  at  Oklahoma 
Administrative  Code  (OAC)  460:20-15- 
7  concerning  permit  conditions. 
Specifically,  Oklahoma  proposes  to 
revise  OAC  460:20-15-7  by  adding  a 
new  permit  condition  at  subsection  (5) 
concerning  protected  activity  that  reads 
as  follows. 

(5)  No  person  shall  discharge  or  in 
any  other  way  discriminate  against  or 
cause  to  be  fired  or  discriminated 
against  any  employee  or  any  authorized 
representative  of  employees  because 
that  employee  or  representative  has — 

(A)  Filed,  instituted  or  caused  to  be 
filed  or  instituted  any  proceedings 
under  the  Act  by — 

(1)  Reporting  alleged  violations  or 
dangers  to  the  Secretary,  the  State 
Regulatory  Authority,  or  the  employer 
or  his  representative; 

(2)  Requesting  an  inspection  or 
investigation;  or 

(3)  Taking  any  other  action  which 
may  result  in  a  proceeding  under  the 
Act. 

(B)  Made  statements,  testified,  or  is 
about  to  do  so^ 

(1)  In  any  informal  or  formal 
adjudicatory  proceeding; 

(2)  In  any  informal  conference 
proceeding; 

(3)  In  any  rulemaking  proceeding; 

(4)  In  any  investigation,  inspection  or 
other  proceeding  under  the  Act; 

(5)  In  any  judicial  proceeding  under 
the  Act. 

(C)  Has  exercised  on  his  own  behalf 
or  on  behalf  of  others  any  right  granted 
by  the  Act. 

(D)  Each  employer  conducting 
operations  which  are  regulated  under 
this  Act,  shall  within  30  days  from  the 
effective  day  of  these  regulations, 
provide  a  copy  of  this  part  to  all  current 
employees  and  to  all  new  employees  at 
the  time  of  their  hiring. 

Existing  subsections  (5)  through  (8) 
are  renumbered  (6)  through  (9). 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
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732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  cs.t.  on  March 
20, 1996.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et.  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  Small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  936 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  February  28,  1996 
BrenI  Wahlqukt. 

Regional  Director,  Mid-Continent  Regional 

Coordinating  Center. 

[FR  Doc.  96-5107  Filed  3-4-96;  8:45  am| 
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Bureau  of  Land  Managentent 

43  CFR  Chapter  11 
[WO-310-3110-021A] 

PromotkMi  of  Development.  Reduction 
of  Royalty  for  Marginal  Gas  Properties 

AGBCY:  Bureau  of  Land  Management. 

Interior. 

ACTK3N:  Notice  of  request  for 

information  and  suggestions  regarding 

an  incentive  for  producers  of  marginal 

gas  from  Federal  leases. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  seeking  public 
comments  and  suggestions  on  a  possible 
incentive  for  producers  of  marginal  gas 
from  Federal  leases.  The  incentive 
would  encourage  continued  production 
through  a  possible  reduction  in  Federal 
royahies  for  producers  of  marginally 
economic  gas  properties.  If  the 
comments  indicate  that  such  a 
reduction  in  royalties  is  warranted  and 
will  result  in  a  greater  ultimate  recovery 
of  gas  resources  (without  a  net  loss  in 
revenues  to  the  states  and/or  the  Federal 
government),  the  BIM  will  initiate  a 
public  outreach  program  in  order  to 
discuss  comments  and  suggestions 
received  as  a  result  of  this  request. 
Based  upon  those  meetings,  the  BLM 
will  prepare  a  proposed  rule  for 
subsequent  publication. 
DATES:  Written  comments  should  be 
received  on  or  before  )une  3,  1996. 
ADDRESSES:  Dr.  John  W.  Bebout.  Senior 
Technical  Specialist,  Bureau  of  Land 
Management  (WO-301).  1849  C  Street. 
NW.  Wa.shington,  DC.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  W.  Bebout  (BLM)  (202)  452-0340. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  has  a  vast  and  diverse 
natural  gas  resourf;e  ba.se.  In  their  1992 
study  entitled  The  Potential  for  Natural 


•538 


Fedsral  Register  /  Vol.  61,  No.  44  /  Tuesday.  March  5.  1996  /  Proposed  Rules 


Federal  Regialer  /  Vol.  61,  No.  44  /  Tuesday,  March  5.  1996  /  Proposed  Rules 


•539 


Gas  in  the  United  States,  the  National 
Petroleum  Council  (NPC)  concluded 
that  the  technically  recoverable  natural 
gas  resource  base  is  1,295  trillion  cubic 
feet  (TCF)  for  the  lower  48  states.  Of  this 
amount,  600  TCF  was  believed  to  be 
recoverable  in  the  future  at  a  wellhead 
price  of  $2.50  per  miUion  British 
thermal  unit  (1990  dollars).  According 
to  the  NPC  (Marginal  Wells,  July  1994), 
however,  the  wellhead  price  on  a 
current  basis  trended  upward  to  a  high 
of  $2.66  per  thousand  cubic  feet  (MCF) 
during  the  1974-1984  period  and  has 
declined  to  around  $1.60-$1.80  per 
MCF  over  the  last  eight  years. 

There  is  a  legitimate  concern  that  low 
gas  prices  will  result  in  premature 
abandonment  of  the  marginal  properties 
with  the  concurrent  loss  of  potentially 
recoverable  reserves  as  well  as  royalties, 
taxes  and  employment  opportunities.  A 
1992  study  by  the  hiterstate  Oil  and  Gas 
Compact  Commission  estimated  that 
there  were  approximately  215,000  idle 
or  shut-in  oil,  gas  and  injection  wells  in 
the  United  States  at  that  time.  The  NPC 
believes  that  as  many  as  50  percent  of 
these  wells  are  gas  and  injection  wells. 
While  some  of  these  wells  are 
undoubtedly  shut-in  or  temporarily 
abandoned  while  waiting  for  pipieline 
connections,  a  large  portion  of  these  gas 
wells  are  idle  because  they  are 
uneconomical  to  produce  as  a  result  of 
low  producing  rates,  low  gas  prices  and/ 
or  high  operating  costs  (NPC,  Marginal 
Wells,  July  1994). 

It  is  clear  that  whatever  combination 
of  price  and  cost  factors  currently  define 
the  economic  limit  of  a  marginal  gas 
well,  production-based  incentives  will 
improve  gas  well  economics  and  extend 
their  lives.  Because  premature 
abandonment  of  marginal  wells  results 
in  the  loss  of  domestic  reserves,  such 
incentives  may  be  the  only  way  to 
maintain  the  economic  viability  of  the 
production  and  resources  that  these 
wells  represent. 

Comments  and  suggestions  on  a 
reduction  in  Federal  royalties  should 
concentrate  not  only  on  the  value  of  a 
royalty  rate  reduction  for  producers  of 
marginal  gas.  but  also  on  how  the 
royalty  rate  reduction  might  best  be 
implemented.  Respondents  should 
particularly  consider  the  following 
issues: 

1.  The  need  for  economic  relief  for 
marginal  gas  properties.  Respondents, 
both  for  and  against  the  proposal, 
should  document  any  economic 
arguments  to  the  extent  practicable.  The 
documentation  should  include  all 
economic  assumptions  used  for 
estimated  costs,  profits,  effects  on 
employment,  etc.  The  BLM  would 
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especially  appreciate  detailed  source 
citations  for  verification  and  reference. 

2.  A  workable  definition  of  a 
"marginal"  gas  property.  Before  its 
repeal,  the  Natural  Gas  Policy  Act  of 
1978  defined  a  "stripper"  gas  well  as 
one  producing  60,000  cubic  feet  of  gas 
or  less  per  day  (MCF/D).  For  Minerals 
Management  Service  accounting 
purposes,  however,  any  proposal  for 
royalty  reductions  should  be  based  on  a 
property  (i.e.,,  units,  communitization 
agreements,  leases,  etc.)  rather  than  a 
well-by-well  basis. 

3.  Discouraging  false  reporting  and 
manipulation.  Proposals  should 
describe  measures  to  discourage 
manipulation  of  production  rates  in 
order  to  qualify  for  a  royalty  reduction. 
In  addition,  it  would  be  useful  to  the 
BLM  if  respondents  would  suggest 
possible  requirements  for  qualification 
and  the  time  frames  for  subsequent 
qualification  periods,  if  applicable. 

4.  Minimal  administrative  burden.  All 
proposals  should  be  designed  in  a 
manner  which  minimizes  the 
administrative  burden  placed  upon  the 
government  and  private  industry.  For 
example,  consideration  might  be  given 
to  a  notification  process  rather  than  a 
formal  application  process. 

5.  Minimal  Program  Overlap.  When 
preparing  proposals,  special 
consideration  should  be  given  to 
avoiding  overlap  with  existing  programs 
such  as  the  Heavy  Oil  and  Stripper 
Property  royalty  rate  reductions. 

Dated:  February  26, 1996. 
Sylvia  V.  Baca, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  96-4975  Filed  3-4-96;  8:45  am) 
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Minerals  Management  Service 

43  CFR  Part  14 

Aboriginal  Title  To  The  Alaska  Outer 
Continental  Shelf 

AGENCY:  Minerals  Management  Service 
(MMS),  Department  of  the  Interior. 
ACTION:  Notice  of  receipt  of  petition  for 
rulemaking  and  request  for  comments. 

SUMMARY:  The  Department  of  the 
Interior  announces  receipt  of,  and 
requests  comments  on,  a  petition  for 
rulemaking  on  issues  regarding  claimed 
aboriginal  title  and  aboriginal  hunting 
and  fishing  rights  of  federally 
recognized  tribes  in  Alaska  exercisable 
on  the  federal  Outer  Continental  Shelf 
(OCS). 

DATES:  Comments  on  the  petition  are 
requested  through  April  4, 1996. 


ADDRESSES:  Comments  on  the  petition 
should  be  directed^o:  Paul  Stang,  Chief, 
Branch  of  Leasing  Coordination,  Office 
of  Program  Development  and 
Coordination,  (MS-4410)  Minerals 
Management  Service,  381  Elden  Street, 
Hemdon,  Virginia  20270-4817.  Please 
indicate  that  your  comment  is  in 
response  to  the  petition  for  rulemaking 
on  aboriginal  title  and  rights  on  the 
Alaska  OCS. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Quinn  at  (703)  787-1191. 
SUPPLEMENTARY  INFORMATION:  The 
Villages  of  Eyak,  Tatilek,  Chenega,  Port 
Graham  and  Nanwalek  have  petitioned 
the  Secretary  to  promulgate  a  rule 
stating  that  225  federally  recognized 
tribes  in  Alaska  may  claim  aboriginal 
title  and  aboriginal  hunting  and  fishing 
rights  to  the  Outer  Continental  Shelf 
(OCS)  and  to  make  leases  on  the  OCS  off 
Alaska  subject  to  claimed  aboriginal 
title  and  rights  of  such  tribes.  The  MMS 
is  the  agency  within  the  Department  of 
the  Interior  responsible  for  issuing  and 
managing  mineral  leases  on  the  OCS 
pursuant  to  the  Outer  Continental  Shelf 
Lands  Act,  43  U.S.C.  1331  et  seq.,  hence 
its  involvement  in  this  matter. 

The  initial  petition  was  addressed  to 
both  the  Secretary  of  the  Interior  and  the 
Secretary  of  Commerce  and  did  not 
designate  any  existing  rule  for  revision 
or  propose  a  new  rule  text.  Therefore, 
the  Secretary's  office  notified  the 
Villages  that  under  43  CFR  14.2,  a 
petition  for  rulemaking  must  include 
the  text  of  a  rule  that  the  petitioner 
proposes  for  adoption.  On  September  1, 
1995,  the  Solicitor  of  the  Department 
received  a  letter  from  counsel  for  the 
petitioning  Villages  proposing  the 
following  rule: 

"Proposed  regulation  of  the  Secretary 
of  the  Interior  for  the  protection  of 
aboriginal  title  and  aboriginal  hunting 
and  fishing  rights  on  the  Outer 
Continental  Shelf  of  federally 
recognized  tribes  in  Alaska. 

"1.  The  Department  recognizes  that  the  225 
native  Villages  on  the  Secretary's  list  of 
"Native  Entities  within  the  State  of  Alaska 
Recognized  and  Eligible  to  Receive  Services 
firom  the  United  States  Bureau  of  Indian 
Affairs,"  60  Fed.  Reg.  9250,  February  16, 
1995,  are  Native  Tribes  capable  of  possessing 
aboriginal  claims.  County  of  Oneida  v. 
Oneida  Indian  Nation.  470  U.S.  226,  233 
(1974). 

"2.  Although  the  existence  and  scope  of 
the  aboriginal  titles  of  individual  Alaskan 
tribes  has  not  yet  been  determined,  based  on 
the  historical  and  contemporary  evidence 
available  the  Department  recognizes  that 
many  Alaska  coastal  tribes  have  continuously 
and  exclusively  occupied  areas  of  the  OCS 
off  Alaska  for  long  periods  of  time  and  thus 
possess  the  potential  to  establish  prima  facie 


cases  of  aboriginal  title  to  their  respective 
traditional  use  areas. 

•3.  The  Department  recognizes  that  the 
at)original  title  and  rights  of  such  tribes  were 
not  extinguished  by  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  43  U.S.C.  1601.  et 
seq..  the  Outer  continental  Shelf  Lands  Act, 
43  U.S.C.  1331,  et  seq.  or  by  any  other 
Congressional  Act.  Nor,  is  the  continuing 
existence  of  such  rights  contrary  to  the 
Paramountcv  Doctrine  {see  United  States  v. 
California.  332  U.S.  19  (1947):  United  States 
V.  Maine.  420  U.S.  515  (1975);  and  United 
States  V.  Louisiana.  339  U.S.  699  (1950)  or  to 
the  Ninth  Circuit  decisions  in  Native  Village 
ofGambell  v.  Model.  869  F.2d  1273  (9th  Cir. 
1989)  [Gambell  III]  or  Gambell  v.  Babbitt.  999 
F.2d  403  (9th  Cir.  1993)  {Gambell  IV]. 

"4.  Hereafter  all  Alaska  native  tribes  whose 
aboriginal  territory  or  aboriginal  rights  to  the 
OCS  would  likely  suffer  trespass  or  be 
disturbed  or  affected  in  any  significant  way 
by  Departmental  leases  of  the  OCS  off  the 
coast  of  Alaska,  shall  be  given  written  notice 
of  such  sale  and  of  this  regulation  at  least  180 
days  prior  to  the  official  sale  of  such  leases. 
Oil,  gas,  or  other  mineral  leases  that  would 
likely  cause  disruptive  effects  merely  by 
nature  of  their  proximity  to  aboriginal 
territory  are  included  within  this  notice 
requirement. 

"The  types  of  disruptiofis  or  effects 
requiring  such  prior  notice  include  any 
potential  trespass  upon  the  tribes'  aboriginal 
hunting  and  fishing  grounds,  or  any 
potentially  significant  disturbance,  depletion, 
or  interference  with  Native  hunting,  fishing 
or  exploitation  of  other  resources  or  other 
uses  of  their  aboriginal  territory. 

"5.  The  Department  recognizes  that  all 
existing  as  well  as  future  leases  of  the  OCS 
off  Alaska  are  subject  to  the  aboriginal  title 
and  aboriginal  hunting  and  fishing  rights  of 
Alaskan  Native  Tribes." 

The  matter  addressed  in  the  petition 
has  been  the  subject  of  litigation  for 
many  years  now  and  is  currently  the 
subject  of  litigation  brought  by  the 
petitioning  Villages  seeking  to  halt 
proposed  OCS  Lease  Sale  149  in  the 
Cook  Inlet  in  Alaska.  Native  Village  of 
Eyak,  et  al.  v.  Trawler  Diane  Marie,  Inc., 
et  al..  Case  No.  A95-O063  CIV  (HRH)  (D. 
Alaska,  filed  Feb.  23, 1995).  The 
Government  has  consistently  taken  the 
position  that  no  person  or  entity  has 
title  to,  or  hunting  and  fishing  rights  on, 
the  Alaska  OCS.  Rather,  the  Alaska  OCS 
is  subject  to  the  paramount  authority  of 
the  Federal  Government,  and  to  uses 
permitted  by  the  United  States  pursuant 
to  the  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  1331  et  seq. 

Nevertheless,  in  fairness  to  the 
Villages,  the  MMS  is  publishing  the  text 
of  the  rule  pursuant  to  43  CFR  part  14 
and  invites  knowledgeable  parties  to 
comment  on  it  and  to  consider  the 
following: 

1.  Should  we  engage  in  this 
rulemaking? 

2.  Would  such  a  rule  be  consistent 
with  the  laws  governing  the  OCS? 


3.  Would  granting  the  rule  be 
consistent  with  the  paramount  interest 
of  the  United  States? 

4.  Do  we  have  other  mechanisms 
sufficient  to  protect  claimed  Native 
interests?  and. 

5.  Where  should  undertaking  such 
rulemaking  fit  in  among  the  other 
priorities  of  the  agency? 

Anyone  so  wishing  should  submit 
comments  to  MMS  at  the  address  above. 
In  a  separate  Federal  Register  notice. 
MMS  is  also  pursuing  factual  inquiry 
into  the  potential  nature  and  extent  of 
the  claims  of  the  five  petitioning 
Villages  with  respect  to  the  areas 
proposed  for  lease  in  Cook  Inlet  Sale 
149  and  Gulf  of  Alaska-Yakutat  Sale  158 
in  connection  with  the  decisions  to 
conduct  such  sales. 

Dated:  February  26. 1996. 
Cynthia  Quarterman, 

Director,  Minerals  Management  Senice. 
[FR  Doc.  9&-5009  Filed  3^1-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  108, 110,  111,  112, 113, 
and  161 

[CGD  94-1  oq 

RIN2115-AF24 

Electrical  Engineering  Requirements 
for  Merchant  Vessels 

agency:  Coast  Guard,  DOT. 
ACTION:  Correction  to  proposed  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking,  which  was  published 
Friday,  February  2, 1996,  as  part  of  the 
President's  Regulatory  Reinvention 
Initiative,  the  proposed  rule  amends  the 
Coast  Guard's  electrical  engineering 
regulations. 

EFFECTIVE  DATE:  March  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  P.  Miante,  Project  Manager, 
or  LT(jg)  Jacqueline  M.  Twomey.  Project 
Engineer,  Design  and  Engineering 
Standards  Division  (G-MMS),  (202) 
267-2206. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
amends  the  Coast  Guard's  electrical 
engineering  regulations  to  reduce  the 
regulatory  burden  on  the  marine 
industry,  purge  obsolete  regulations  and 
replaces  prescriptive  requirements  with 


performance-based  regulations  that 
incorporate  international  standards. 

Need  for  Correction 

As  published,  the  final  rule  contains 
typographical  errors  and  omissions 
which  may  prove  to  be  misleading  and 
are  in  need  of  correction.  • 

Correction  of  Publication 

.^c(:crdingiy.  the  publication  on 
February'  2.  1996.  of  the  notice  of 
proposed  rulemaking  at  fil  FR  4132, 
which  was  the  subject  of  FR  Doc  96- 
2149,  is  corrected  as  follows:     • 

1.  On  page  41^5,  in  the  first  column, 
in  the  paragraph  entitled  "Section 
111.05-33."  sixth  line,  the  word  "a" 
should  be  added  before  the  word 
"current.  ' 

2.  On  the  same  page,  in  the  second 
column,  in  the  paragraph  entitled 
"Section  111.12-1."  seventh  line, 
remove  the  word  "governor"  and  add. 
in  its  place,  the  words  "overspeed 
device". 

3.  On  page  4136,  in  the  first  column, 
in  the  paragraph  entitled  "Section 
111.30-4."  tenth  line,  remove  the  words 
"a  section",  and  add  in  their  place  the 
word  "sections". 

4.  On  page  4137,  in  the  first  column, 
in  the  paragraph  entitled  "Section 
111.60-3."  fourth. line,  "lEC  Publication 
352"  should  be  replaced  with  "lEC 
Publication  92-352". 

5.  On  page  4146.  in  the  list  of 
Undenvriters  Laboratories'  standards, 
the  section  affected  for  UL  62.  Flexible 
Cord  and  Fixture  Wire,  should  read 
"111.60-13(a)". 

6.  On  page  4153.  in  the  second 
column,  in  §111.60-13(a).  fourth  and 
fifth  lines,  remove  the  words  "NEMA 
WC  3  and  NEMA  WC  8"  and  add.  in 
their  place  the  words.  "NEMA  WC  3. 
NEMA  WC8orUL62.' 

7.  On  page  4159.  in  the  third  column, 
in  the  paragraph  numbered  "154." 
second  line,  remove  "(q) "  and  add.  in 
its  place,  "(g)". 

8.  On  page  4161.  in  the  third  column, 
in  the  paragraph  numbered  "184." 
second  and  third  lines,  remove  the 
words  "(g).  (h).  and  (i)  are  revised  and 
paragraph  (j)  is  added"  and  add,  in  their 
place,  the  words  "(g)  and  (h)  and 
paragraphs  (i)  and  (j)  are  added". 

9.  On  page  4163,  in  the  first  column, 
in  §  113.50-5(g).  fourth  line,  add  the 
word  "or"  before  "4X". 

10.  On  the  same  page,  in  the  second 
column,  in  the  paragraph  numbered 

"201,"  third  line,  add  the  words 
"paragraph  (e)  is  removed: "  before  the 
words  "and  Table  1135.50-15"  and  after 
§  113.50-15(d)  remove  the  five  asterisks. 
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Dated:  Febnury  26, 1996. 
frntphlAmgito, 

Director  fw  Standards,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection. 
1FR  Doc.  96-5060  Filed  3-4-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapherte 
Admlniatfation 


SO  CFR  Part  651 

[DoefcM  Na  960216032-4032-01: 1.D. 
0t1296E] 

Rm0648-AH70 

Norttiaaat  Multiapaciaa  Flshary; 


AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  regulations  to 
implement  Amendment  7  to  the 
Northeast  Multispedes  Fishery     | 
Management  Plan  (FMP).  These 
regulations  would:  Establish  an  annual 
target  Total  Allowable  Catch  (TAC)  for 
regulated  species;  accelerate  the  current 
days-at-sea  CDAS)  effort  reduction 
program;  eliminate  most  of  the  current 
exemptions  to  the  effort  control 
program;  add  new  closed  areas;  restrict 
fisheries  in  the  Gulf  of  Maine/Georges 
Bank  (GOM/GB)  and  Southern  New 
England  (SNE)  regulated  mesh  areas 
having  more  than  a  minimal  bycatch  of 
regulated  species;  establish  a  possession 
limit  for  vessels  30  ft  (9.1  m)  or  less  in 
length;  establish  the  current 
experimental  Nantucket  Shoals  dogfish 
fishery  as  an  exempted  fishery;  modify 
the  permit  categories;  establish 
restrictions  on  charter  or  party,  and 
recreational  vessels;  revise  and  expand 
the  existing  framework  provisions;  and 
revise  the  harbor  porpoise  protection 
Eramework  procedures.  The  intended 


effiect  of  this  rule  is  to  rebuild 
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multispecies  stocks. 
DATES:  Comments  are  invited  on  the 
proposed  Amendment  7  and  its 
supporting  documents,  including  the 
regulatory  impact  review  (RIR)  and  the 
initial  regulatory  flexibility  analysis 
(IRFA)  contained  within  the  RIR,  and 
the  propped  rule  through  April  19, 
1996. 

ADDRESSES:  Comments  should  be  sent  to 
Dr.  Andrew  A.  Rosenberg,  Director, 
NMFS.  Northeast  Regional  Office,  1 


Blackburn  Drive.  Gloucester.  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Multispecies  Plan." 
Comments  regarding  burden-hour 
estimates  for  collection-of-  information 
requirements  contained  in  this  proposed 
rule  should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(0MB),  Washington,  D.C.  20503 
(Attention:  NOAA  Desk  Officer). 

Copies  of  proposed  Amendment  7,  its 
RIR  and  the  IRFA  contained  within  the 
RIR,  and  the  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS)  are  available  from  Douglas 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council, 
Suntaug  Office  Park,  5  Broadway  (US 
Rte.  1),  Saugus.  MA  01906-1097. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  508-281-9252. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Amendment 
5  to  the  FMP  were  published  on  March 
1, 1994  (59  FR  9872).  Amendment  5's 
principal  objective  was  to  eliminate  the 
overfished  condition  of  the  multispecies 
finfish  stocks.  An  emergency  rule  to 
further  protect  the  severely  depleted 
haddock  resource  was  issued  by  NMFS 
and  published  January  3, 1994  (59  FR 
26).  This  rule  was  extended  through 
further  rulemaking  and  permanently 
became  effective  with  the  publication  of 
Secretarial  Amendment  6  to  the  FMP 
(59  FR  32134). 

Amendment  7  development  began  in 
response  to  an  unprecedented  report 
entitled.  "Special  Advisory:  Groundfish 
Status  on  Georges  Bank,"  issued  and 
delivered  by  the  Northeast  Regional 
Stock  Assessment  Workshop  to  the  New 
England  Fishery  Management  Council 
(Council)  at  its  August  9-10, 1994, 
meeting.  The  Advisory  announced  that 
Amendment  5  to  the  FMP  is  inadequate 
to  achieve  the  reductions  in  fishing 
mortality  rates  needed  to  rebuild  the 
principal  groundfish  stocks  of  cod. 
haddock  and  yellowtail  flounder  and 
cautioned  that  fishing  mortality  "should 
be  reduced  to  as  low  a  level  as  possible, 
approaching  zero"  to  prevent  further 
decline  and  to  rebuild  already  collapsed 
stocks. 

In  response  to  this  advice,  the  Council 
began  development  of  Amendment  7  to 
the  FMP.  As  an  interim  measure,  the 
Council  initiated,  and  NMFS  approved, 
an  emergency  interim  rule  (59  FR 
63926,  December  12, 1994)  to  afford 
some  additional  protection  to  the 
multispecies  resource  during  the 
development  of  Amendment  7.  This 
emergency  action  was  extended  on 
March  13, 1995  (60  FR  13078).  At  the 


request  of  the  Council,  NMFS  approved 
Framework  Adjustment  9  to  the  FMP 
(60  FR  19364,  April  18.  1995)  to 
implement  measures  contained  in  the 
emergency  action  on  a  permanent  basis, 
until  Amendment  7  could  be  finaUzed 
and  implemented. 

Recent  scientific  information  from  the 
Northeast  Fisheries  Science  Center 
(NEFSC)  confirms  that  groundfish 
stocks  are  at  historical  lows.  Results 
from  Stock  Assessment  Workshop  19 
(SAW  19),  presented  to  the  Council  at 
its  February  15-16, 1995,  meeting 
concluded  that  COM  cod  continues  to 
be  overexploited  and  exhibits  persisting 
low  biomass  levels.  Stock  assessment 
scientists  counsel  that  spawning  stock 
biomass  decline  for  GOM  cod  should  be 
halted  and  reversed  immediately. 
Similarly,  results  from  SAW  20  on  GB 
haddock,  presented  at  the  August  10- 
11, 1995,  Council  meeting  indicate  that 
this  stock  remains  in  an  overfished  and 
collapsed  condition  and  that  fishing 
mortality  needs  to  remain  as  low  as 
possible. 

In  addition,  the  most  recent  U.S.  and 
Canadian  bottom  trawl  survey  indices, 
throu^  fall  1995  for  GB  and  SNE 
yellowtail  flounder  and  GB  and  GOM 
cod,  indicate  no  significant  new 
recruitment  in  any  of  these  stocks  and 
suggest  a  continuation  of  consistently 
low  biomass  levels.  Overall,  there  is 
very  littie  recruitment  and  very  low 
biomass  levels  observed  for  all  of  these 
stocks  and  conservation  of  the 
vulnerable  existing  year  classes  has 
become  critical.  In  the  absence  of 
immediate  measures  to  husband  older 
year  classes  and  begin  stock  rebuilding, 
scientists  caution  that  the  recovery 
period  may  be  substantially  lengthened. 

For  haddock,  both  U.S.  and  Canadian 
survey  results  indicate  a  small  amount 
of  recruitment  into  the  fishery,  which,  if 
mortality  levels  are  kept  low.  may 
contribute  to  rebuilding  these  stocks. 

Amendment  7 

This  Amendment  would  implement 
Alternative  3  of  the  Council's 
Amendment  7  public  hearing  document 
as  refined  and  modified  by  the  Council 
for  adoption  as  its  preferred  alternative. 
The  foundation  of  this  action  is  an 
acceleration  of  the  Amendment  5  effort- 
reduction  schedule.  This  action  would 
build  and  expand  upon  the  current 
management  system,  serving  as  a  basic 
structure^o  be  further  developed  by  the 
Council  through  the  framework  process. 

Disapproved  Measures 

Three  measures  proposed  in 
Amendment  7  have  been  disapproved 
by  NMFS  and  are  not  included  in  this 
proposed  rule.  The  allowance  of 


additional  DAS  for  trawl  vessels  in  the 
Individual  DAS  category  that  use  8-inch 
mesh;  the  300-lb  (136.1-kg)  possession 
allowance  of  regulated  species  for  trawl 
vessels  that  use  8-inch  mesh  in  an 
exempted  fishery;  and  the  establishment 
of  a  Limited  Access  permit  category  for 
vessels  that  fished  in  the  Possession 
Limit  Open  Access  category  under 
Amendment  5,  have  been  determined  to 
be  inconsistent  with  the  national 
standards  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  or  other  applicable  law. 

The  first  measure,  which  would  grant 
additional  DAS  for  large  mesh  trawl 
vessels,  was  proposed  by  the  Council 
based  on  its  policy  to  provide  incentives 
for  using  mesh  larger  than  the  minimum 
size.  The  Council  provided  this 
incentive  to  trawl  and  gillnet  vessels 
that  would  have  received  the  Fleet 
category  DAS  allocation  and  to  trawl 
vessels  that  would  receive  the 
Individual  category  DAS  allocation,  but 
did  not  provide  it  to  the  gillnet  vessels 
that  may  be  permitted  in  this  category. 
This  omission,  whether  intentional  or 
unintentional,  is  inequitable;  and  was 
therefore  disapproved,  because  it  is 
inconsistent  with  Magnuson  Act 
National  Standard  4.  Increased  DAS  for 
large  mesh  Fleet  category  vessels  (both 
gillnet  and  trawls)  was  not  disapproved, 
because  no  inequity  is  established 
within  that  category. 

The  300-lb  (136.1-kg)  allowance  of 
regulated  species  bycatch  for  vessels 
fishing  in  an  exempted  fishery  (i.e.,  a 
fishery  that  has  less  than  five-percent 
bycatch  of  regulated  species)  was 
disapproved,  because  it  conflicts  with 
the  Council's  proposed  exempted 
fishery  measure.  A  fishery  can  be 
exempted  only  if  sufficient  information 
is  available  to  demonstrate  that  it  would 
have  a  minimal  bycatch  of  regulated 
species,  otherwise  the  fishery  is  not 
allowed.  The  exemption  standard  is  a 
strong  disincentive  against  regulated 
species  bycatch.  The  300-lb  (136.1-kg) 
allowance  would  provide  an  incentive 
for  regulated  species  bycatch. 
counteracting  the  effect  of  the  bycatch 
prevention  measure.  Therefore,  because 
this  measure  would  counteract  the 
conservation  effect  of  the  bycatch 
protection  measures,  it  cannot  be 
reasonably  calculated  to  promote 
conservation;  therefore  it  is  inconsistent 
with  National  Standard  4. 

The  proposed  establishment  of  a  new 
possession  limit  category  was  also  . 
disapproved.  This  category  would 
establish  an  inequity  and  impose  an 
undue  administrative  burden  on  NMFS. 
The  Council  set  the  possession  limit  for 
this  category  at  zero,  making  it 
effectively  more  restrictive  than  the 


open  access  categories.  Thus,  a  vessel 
applying  to  fish  in  this  category  would 
be  committing  to  at  least  one  year 
without  the  ability  to  land  regulated 
species.  The  administrative  burden  of 
establishing  this  category  is  likely  to  be 
significant  due  to  the  permit  eligibility 
reviews  and  appeal  process.  The 
Amendment  does  not  make  clear  the 
purpose  of  the  category,  that  is,  which 
sector  of  the  industry  would  be  served 
by  it.  This  measure  would  present  a 
significant  administrative  cost  to  NMFS 
with  no  discemable  benefit  or  purpose. 

The  Council  will  have  the 
opportunity  to  reconsider,  modify,  and 
possibly  resubmit  these  measures  under 
the  Magnuson  Act's  60-day  accelerated 
review  schedule. 

Measures  of  Concern 

Public  comments  are  particularly 
sought  on  several  measures.  The  first 
such  measure  is  the  possession 
allowance  for  the  Open  Access 
Handgear  Category  that  would  allow  a 
directed  fishery  on  multispecies  with 
only  a  300-lb  (136.1-kg)  constraint  on 
cod,  haddock  and  yellowtail  catch  and 
a  requirement  to  use  hand  gear.  Charter/ 
Party  permit  holders  and  recreational 
vessels  may  obtain  the  Handgear  permit, 
which  raises  enforcement  concerns 
about  determining  which  set  of  rules  a 
vessel  may  be  fishing  under  at  any  given 
time.  A  call-in  requirement  for  Charter/ 
Party  vessels  is  proposed  to  aid  in 
distinguishing  which  type  of  trip  a 
vessel  is  conducting,  but  this  would 
only  provide  a  partial  solution  at  the 
expense  of  complicating  the  DAS  call-in 
program. 

Tne  second  measure  is  the  white  hake 
exemption  program  presented  in  the 
Amendment  as  an  option  for  future 
implementation  by  the  Director, 
Northeast  Regional,  NMFS  (Regional 
Director).  This  exemption  would  allow 
a  directed  fishery  on  a  regulated  species, 
white  hake,  outside  the  constraint  of.a 
DAS.  This  possible  exemption  raises 
concern  as  this  fishery  is  currently  fully 
exploited  and  may  not  be  able  to 
withstand  additional  pressure. 

Third,  the  Large  Mesh  DAS  permit, 
which  would  allocate  additional  DAS  to 
vessels  using  mesh  larger  than  the 
minimum  size,  is  based  on  the  notion 
that  the  selectivity  of  this  mesh  would 
compensate  for  the  additional  allocation 
of  DAS.  However,  no  mesh  selectivity 
studies  for  7-  (17.8  cm)  and  8-inch  (20.3 
cm)  mesh  in  these  fisheries  exist  yet. 

Fourth,  the  Council  proposed  a 
change  to  the  boundary  for  the  Mid- 
Atlantic  area  to  incorporate  the  inshore 
waters  of  New  York.  For  the  purposes  of 
enforcement,  the  proposed  rule 
simplifies  the  Council's  definition  of  the 


new  boundary  line  by  using  fewer 
coordinates.  "The  simplified  definition 
would  appear  to  achieve  the  Council's 
objective.  This  rule  proposes  to  define 
the  Mid-Atlantic  regulated  mesh  area  as 
the  area  bounded  on  the  east  by  a  line 
nmning  from  the  Rhode  Island 
shoreline  along  71''47.5'  W.  long,  to  its 
intersection  with  the  three-nautical  mile 
line,  south  along  the  three-nautical  mile 
line  to  Montauk  Point,  southwesterly 
along  the  three-nautical  mile  line  to  the 
intersection  of  72''30'  W.  long.,  and 
south  along  that  line  to  the  intersection 
of  the  outer  boundary  of  the  EEZ  (see 
Figure  1  to  part  651). 

Amendment  7  did  not-specifically 
exempt  mid-water  trawl  gear  from  the 
proposed  GOM  area  closures,  but  left 
open  the  possibility  that  this  gear  may 
become  exempt  in  the  future.  NMFS  is 
seeking  public  comment  on  this 
possibility. 

Because  Amendment  7  proposes  to 
eliminate  the  DAS  exemption  for  gillnet 
vesiseis.  most  gillnet  vessels  will  become 
permitted  in  either  the  Fleet  or  the 
individual  DAS  category.  NMFS  is 
seeking  comment  on  how  to  calculate 
the  number  of  DAS  for  any  gillnet  vessel 
that  may  appeal  the  number  of 
Individual  DAS  assigned  to  it  by  NMFS 
because  a  vessel's  initial  allocation  of 
DAS  is  currently  based  on  time  away 
from  the  dock  and  a  gillnet  DAS  is 
proposed  to  be  counted  under  this  rule 
as  time  when  gear  is  in  the  water. 

Fifth,  the  Council  proposed  the 
allowance  of  a  possession  limit  for 
winter  flounder  in  the  Mid-Atlantic 
regulated  mesh  area.  NMFS  is 
concerned  about  the  impact  of  this,  and 
the  Winter  Flounder  State  Waters 
exemptions  because  of  the  severely 
overfished  status  of  this  resource. 

The  following  summarizes  the 
remaining  proposed  measures. 

Total  Allowable  Catch 

The  Amendment  would  establish  a 
procedure  for  setting  annual  target  TAC 
levels  for  specific  cod,  haddock,  and 
yellowtail  flounder  stocks  (GB  cod, 
haddock,  and  yellowtail  flounder,  SNE 
yellowtail  flounder,  and  GOM  cod),  and 
an  aggregate  TAC  for  the  combined 
stocks  of  the  other  regulated  species 
(pollock,  redfish,  white  hake,  witch 
flounder,  American  plaice,  winter 
flounder  and  windowpane  flounder). 
This  procedure  would  be  used  annually 
to  set  TACs,  with  the  exception  of  TACs 
for  1996,  which  would  be  set  by  this 
rule.  The  TACs  would  be  set  based  on 
the  best  available  scientific  information 
and  would  provide  a  measure  by  which 
to  evaluate  the  effectiveness  of  the 
management  program  and  to  make 
determinations  on  the  need  for 
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adjustments  to  this  program  on  an 
annual  basis.  The  TAG  levels  would  be 
set  so  as  to  attain  a  fishing  mortality  rate 
that  would  allow  cod,  haddock,  and 
yellowtail  flounder  stocks  to  rebuild 
over  time,  and  to  maintain  current 
potential  yield  for  the  seven  other 
regulated  species. 

The  1994  special  advisory  concluded 
that  fishing  mortality  "should  be 
reduced  to  as  low  a  level  possible, 
approaching  zero"  for  GB  stocks  of  cod, 
haddock  and  yellowtail  flounder,  and 
SNE  yellowtail  flounder.  The  biological 
reference  point  of  Fai  was  selected  by 
the  Council  as  the  most  practicable  way 
to  achieve  this  goal,  considering  the 
needs  of  the  fishery.  For  GOM  cod,  a  . 
biological  refierence  point  of  Fmu  was 
selected  because  this  stock  is  not  as 
depleted  as  the  others.  TACs  for  the 
remaining  regulated  species  would  be 
set  at  levels  corresponding  to  recent 
fishing  mortality  rates  to  ensure  that 
effort  is  not  redirected  on  these  stocks. 
Because  the  Council's  overriding 
management  objective  is  to  rebuild  the 
five  primary  stocks  of  cod,  haddock  and 
yellowtail  flounder,  the  management 
program  established  under  Amendment 
5,  and  expanded  in  this  Amendment,  is 
based  on  these  primary  stocks  as  well. 
In  other  words,  the  remaining 
multispedes  stocks,  other  than  cod, 
haddock  and  yellowtail  flounder,  would 
be  protected  under  the  management 
program  developed  for  the  primary 
sXodns. 

Using  the  1993  fishing  mortality  rates 
contained  in  Amendment  5  as  a 
baseline,  an  80  percent  average 
reduction  in  the  fishing  mortality  rate  is 
required  to  achieve  the  fishing  mortality 
goals  for  the  above  mentioned  stocks. 
This  Amendment  proposes  to 
accomplish  the  reduction  primarily 
through  a  combination  of  reductions  in 
DAS,  bycatch  controls,  area  closures 
and  elimination  of  previously 
estabUshed  exemptions  to  effort 
reduction  programs. 

Specificatioii  of  1996  and  1997  TAG 
and  Ad|ii8tnieiit8 

For  the  period  May  1, 1996,  through 
April  30, 1997,  the  TAG  levels  that 
would  correspond  to  the  fishing 
mortaUty  rate  objectives  are  contained 
in  the  table  below  (calculation  of  the 
TACs  is  based  on  scientific  assessment 
incorporating  data  and  estimates  of 
stock  sizes,  recruitment  patterns,  natural 
and  fishing  mortaUty,  growth,  etc.). 


Table  1.— 1996  TAG  Specifications 


species 


Georges  Bank  cod 

Georges  Bank  hacklock 

Georges  Bank  yeltowtail  flounder . 

GuH  of  Maine  cod 

Southern  New  England  yellowtail 

flounder  

Aggregate  for  remaining  regulated 

species 


1996  tar- 
get TACs 

(metric 

tons) 


1,851 

2,801 

385 

2,761 

150 

25,500 


UMI 


Specification  of  TACs  and 
adjustments  for  1997  and  beyond  would 
be  accomplished  through  the  annual 
review  framework  process  discussed 
later  in  this  document. 

Days-at-Sea  Effort  Control  Program 

The  Amendment  proposes  to  reduce 
DAS  in  two  equal  increments,  on  May 
1, 1996  and  May  1, 1997,  to  the  level 
called  for  in  the  final  year  of  the  current 
Amendment  5  DAS  reduction  schedule. 
In  addition,  vessels  previously 
exempted  from  the  DAS  program  would 
be  subject  to  the  effort  control  program 
through  this  Amendment.  Specifically, 
vessels  in  the  45-ft  (13.7  m)-and-less, 
Hook-Gear  and  Gillnet  Permit  categories 
were  exempted  from  the  DAS  program. 
Amendment  7  proposes  to  eliminate 
these  exemptions  and  allocate  DAS  to 
all  but  the  smallest  group  of  vessels, 
those  30  ft  (9.1  m)  or  less  in  length. 

Existing  limited  access  vessels  subject 
to  the  effort-control  program  would 
continue  under  reduced  DAS 
allocations.  Vessels  currently  in  the 
Individual  and  Combination  DAS 
permit  categories  would  have  their  DAS 
allocation  reduced  by  35  percent  of  their 
Amendment  5  baseline  in  fishing  year 

1996  and  by  50  percent  in  fishing  year 
1997.  Vessels  assigned  to  the  Fleet  DAS 
limited  access  permit  category  would 
receive  an  allocation  of  139  DAS  in  the 
fishing  year  1996  and  88  DAS  in  the 
fishing  year  1997. 

Limited  access  vessels  that  agree  to 
use  sink  gillnet  gear  with  a  minimum 
mesh  size  of  7  inches  (17.8  cm)  for  the 
entire  fishing  year  could  opt  to  fish 
under  a  new  permit  category  "Large 
Mesh  DAS"  and  would  be  allocated  155 
DAS  in  1996,  and  120  DAS  in  1997. 
Similarly,  trawl  vessels  choosing  to  fish 
exclusively  with  nets  with  a  minimum 
mesh  size  of  8  inches  (20.32  cm)  when 
fishing  under  a  groundfish  DAS 
allocation  could  also  enroll  in  this 
category  and  receive  the  same  DAS 
allocation.  Again,  DAS  allocations  for 

1997  may  change  as  the  result  of  the 
annual  review  process  described  under 
the  framework  provisions. 


Limited  access  vessels  30  ft  (9.1  m)  or 
less  in  length  that  do  not  fish  under  a 
DAS  program  would  be  restricted  to  a 
cod,  haddock  and  yellowtail  flounder 
possession  limit  of  up  to  a  maximum 
combined  weight  of  300  lb  (136.1  kg), 
but  would  not  be  subject  to  any  limits 
on  other  multispecies  finfish.  These 
vessels  may  choose  instead  to  fish  under 
the  DAS  program.  Vessels  issued  a  1995 
valid  limited  access  multispecies  permit 
and  fishing  under  the  Small  boat 
exemption  (less  than  or  equal  to  45  ft 
(13.7  m))  that  are  20  ft  (6.1  m)  or  less 
in  length,  would  initially  be  assigned  to 
the  Small  Vessel  (less  than  or  equal  to 
30  ft  (9.1  m))  category.  However,  due  to 
different  methods  of  measuring  overall 
length,  vessels  greater  than  20  ft  (6.1  m) 
but  less  than  or  equal  to  30  ft  (9.1  m) 
would  need  to  provide  verification  of 
overall  length  to  obtain  a  Small  Vessel 
category  permit. 

With  the  exception  of  one  20- 
consecutive-day  block  of  time  between 
March  1  through  May  31  that  all  vessels 
subject  to  the  effort-control  program 
would  be  required  to  "take  out"  of  the 
fishery,  this  rule  would  eliminate  the 
Fleet  DAS  category  requirement  of 
taking  blocks  of  time  "out"  of  the 
multispecies  fishery  as  well  as  the 
layover  day  provision  currently  required 
after  completion  of  a  multispecies  IDAS. 

Upon  implementation  of  tnis  rule, 
DAS  will  be  prorated  to  account  for  a 
full  fishing  year  beginning  May  1, 1996, 
through  April  30, 1997. 

Closed  Areas 

In  addition  to  retaining  the  current 
closed  areas,  the  Amendment  would 
close  additional  areas,  seasonally,  to 
reduce  further  fishing  mortality.  The 
areas  selected  for  closure  correspond  to 
the  ciurent  time/area  closures  imposed 
on  sink  gillnet  vessels  in  the  GOM,  that 
is,  the  Northeast  Closure  Area,  the  Mid- 
Coast  Closure  Area,  and  the 
Massachusetts  Bay  Closure  Area  to 
reduce  the  bycatdi  of  harbor  porpoise. 
These  areas  would  be  closed  to  all  gear 
types  capable  of  catching  multispecies. 
By  extending  the  closure  of  these  areas 
to  all  gear  capable  of  catching 
multispecies,  the  goal  of  reducing 
bycatch  of  harbor  porpoise  can  be 
realized  in  a  less  complex  and  more 
enforceable  manner,  while  at  the  same 
helping  to  achieve  the  goal  of  reducing 
fishing  mortality  for  regulated  species  in 
the  GOM.  Further,  because  the  closure 
areas  range  from  the  U.S.-Canadian 
boundary,  down  through  Massachusetts 
Bay;  and  would  be  closed  for  different 
seasons  and  for  relatively  short  periods 
of  time,  they  would  affect  vessels  more 
or  less  equally  throughout  the  GOM 
region.  All  vessels  would  be  allowed  to 


transit  these  areas,  provided  that  their 
gear  is  properly  stowed.  To  minimize 
the  impact  of  these  closures  on  other 
fisheries,  gears  that  have  little  or  no 
impact  on  regulated  species  would  be 
exempt  from  the  closures. 

Exempted  Fisheries 

Under  this  proposed  rule,  vessels 
fishing  in  the  GOM/GB  and  SNE 
regulated  mesh  areas  would  be  allowed 
to  fish  only  in  an  exempted  fishery, 
under  a  DAS  (multispecies  or  scallop), 
or  under  the  small  vessel  category.  An 
exempted  fishery  is  one  in  which  it  has 
been  determined  that  there  is  a  minimal 
bycatch  of  regulated  species.  Currently, 
.  a  five-percent  standard  is  applied  to 
fisheries  utilizing  mesh  smaller  than  the 
minimum  mesh  size  in  the  GOM,  GB  or 
SNE  regulated  mesh  areas.  This  rule 
would  extend  the  restriction  to  large 
mesh  fisheries  and  would  revise  the 
requirement  to  reflect  the  Council's 
intent  that  the  five-percent  standard  is 
an  absolute  maximum  and  that  other 
restrictions  on  fishing  gear  and/or 
seasons  may  be  considered  to  reduce 
bycatch. 

Changes  To  Permit  Categories 

The  Amendment  would  establish  two 
additional  limited  access  permit 
categories  and  allow  some  vessels  in  an, 
open  access  category  an  opportunity  to 
qualify  for  a  limited  access  permit  under 
specified  criteria. 

During  the  development  of 
Amendment  5,  the  open  access  Hook- 
Gear  category  was  promoted  by  the 
Council  as  the  remaining  opportunity 
for  new  entrants  into  the  multispecies 
fishery.  Under  Amendment  7,  vessels 
holding  open  access  permits  would  no 
longer  be  allowed  to  target  regulated 
species.  Consequently,  individuals  that 
may  have  invested  in  vessels  and  gear 
based  on  the  Council's  guidance  and 
that  have  participated  in  the  fishery 
would  be  given  an  opportunity  to 
qualify  for  a  Hook-Gear  limited  access 
permit,  if  they  meet  the  following 
criteria:  The  vessel  held  a  1995  open 
access  Hook-Gear  permit  and  submitted 
to  the  Regional  Director,  no  later  than 
January  26, 1996,  fishing  log  reports 
dated  between  June  1, 1994  and  June  1, 
1995,  documenting  landings  of  at  least 
500  lb  (226.8  kg)  of  multispecies  finfish. 
Under  Amendment  5  regulations,  all 
vessels  issued  a  multispecies  permit  are 
required  to  submit  logbooks  within  15 
days  after  the  end  of  each  month.  The 
January  26, 1996  deadline,  therefore, 
actually  is  less  restrictive  than  the 
current  provision.  Vessels  fishing  under 
the  limited  access  Hook-Gear  permit 
would  be  restricted  to  setting  no  more 
than  4,500  hooks  per  day.  And  finally. 


vessels  qualifying  for  the  limited  access 
Hook-Gear  permit  under  this  provision 
would  be  restricted  to  that  limited 
access  category  and  could  not  select  a 
different  limited  access  permit  category. 

A  new  limited  access  category  also 
would  be  established  for  vessels  that 
currently  have  limited  access  status  and 
that  choose  to  use  larger  than  the 
minimum  size  mesh  in  exchange  for  an 
increased  allocation  of  DAS.  The  mesh 
requirements  for  this  category  were 
described  under  "Days  at  Sea  Effort 
Control  Program." 

Vessels  30  ft  (9.1  m)  or  less  in  length 
that  choose  to  fish  under  the  Small 
Vessel  permit  category  and  vessels 
possessing  an  open  access  Handgear 
permit  category  would  not  be  allowed  to 
fish  for,  possess,  or  land  regulated 
multispecies  between  March  1  and 
March  20  of  each  year. 

This  rule  also  proposes  three  new 
open  access  permit  categories: 
Handgear,  Charter/party  and  Scallop 
Multispecies  Possession  Limit.  Vessels 
holding  Handgear  permits  could 
possess,  land,  and  sell  up  to  300  lb 
(136.1  kg),  combined  weight,  of  cod, 
haddock,  and  yellowtail  flounder,  and 
unlimited  amounts  of  the  other 
multispecies  finfish,  provided  they  use 
rod  and  reel  or  handlines  only  (no 
jigging  machines).  Charter/party  permits 
would  be  required  for  vessels  that  carry 
passengers  for  hire  and  that  do  not 
possess  a  limited  access  permit.  These 
vessels  would  be  restricted  by  the 
recreational  fishing  provisions  on 
minimum  fish  sizes,  gear,  and  a 
prohibition  on  sale.  Charter/party 
permit  holders  could  also  obtain  an 
open  access  Handgear  permit  to  fish 
commercially  for  multispecies  finfish 
when  they  are  not  fishing  under  hire. 
Limited  access  scallop  vessels  could 
obtain  an  open  access  Scallop 
Multispecies  Possession  Limit  permit 
and  possess,  land  and  sell  up  to  300  lb 
(136.1  kg)  of  regulated  species  when 
fishing  under  a  scallop  DAS. 

Other  Measures 

The  current  experimental  dogfish 
trawl  fishery  in  the  Nantucket  Shoals 
area  would  be  implemented  on  a 
permanent  basis  during  the  time  period 
of  June  1  through  October  15  of  each 
year.  Extensive  sea  sampling  conducted 
by  the  Massachusetts  Division  of  Marine 
Fisheries  has  shown  that  this  fishery  has 
a  very  low  bycatch  of  regulated  species 
and  is,  therefore,  an  appropriate 
candidate  for  exemption  to  the  mesh 
restrictions.  Vessels  participating  in  the 
Nantucket  Shoals  dogfish  exemption 
program  would  be  required  to  have  on 
board  an  authorization  letter  issued  by 
the  Regional  Director  and  would  be 


allowed  to  retain  the  bycatch  species 
and  amounts  allowed  in  the  GB/GOM 
small  mesh  exemption  area,  as  well  as 
skates  in  an  amount  up  to  10  percent  of 
other  fish  on  board. 

Limited  access  vessels  would  be 
allowed  to  continue  fishing  under  the 
current  state  waters  winter  flounder 
exemption  program.  This  program  is 
available  to  vessels  fishing  in  the  waters 
of  any  state  that  is  in  compliance  with 
the  Atlantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Winter 
Flounder  Fishery  Management  Program. 
Additionally,  limited  access  vessels  that 
are  not  fishing  under  the  DAS  program 
would  be  allowed  to  retain  up  to  500  lb 
(226.8  kg)  of  winter  flounder  when 
fishing  under  this  exemption  program. 

Vessels  fishing  in  the  Mid-Atlantic 
regulated  mesh  area,  when  not  fishing 
under  a  DAS,  would  be  allowed  to 
possess,  land,  and  sell  winter  flounder 
up  to  10  percent  by  weight  of  all  other 
species  on  board,  or  200  lb  (90.72  kg), 
whichever  is  less. 

Vessels  fishing  in  the  SNE  regulated 
mesh  area  would  be  allowed  to  retain  a 
bycatch  of  skate  or  skate  parts  up  to  10 
percent  of  the  total  weight  of  other  fish 
possessed  on  board,  when  fishing  under 
the  small-mesh  exemption  provision. 
This  possession  limit  represents  a 
legitimate  bycatch  when  fishing  in  the 
exempted  species  program,  while 
eliminating  the  incentive  to  conduct  a 
directed  fishery  on  skate. 

A  provision  would  be  added  to  (he 
Observer  Program  section  that  would 
allow  the  Regional  Director  to  acxept 
observer  coverage  funded  by  sources 
other  than  NMFS,  provided  certam 
conditions  are  met.  These  conditions 
are:  That  all  observer  coverage  is 
determined  by  NMFS  to  be  in 
compliance  with  NMFS'  .sea-sampling 
guidelines  and  procedures;  that  the 
owner  or  operator  of  the  vessel  complies 
with  all  requirements  under  the 
multispecies  plan:  and  that  the  observer 
is  approved  by  the  Regional  Director. 

Because  the  Small  Mesh  Area  1 
exemption  area  lies  entirely  within  the 
Mid-coa.st  Closure  Area,  the  .season 
termination  date  for  this  exemption 
would  be  changed  to  coincide  with  the 
closure  of  this  area.  The  current  Small 
Mesh  Area  '•  season  of  July  15  through 
November  15  would,  therefore,  be 
changed  to  July  15  through  0<iober  31. 

Amendment  7  requires  that 
recreational  and  charter/party  vessels 
comply  with  the  following  restrictions 
A  20-inch  (50.8-cni)  minimum  fish  size 
for  cod  and  haddock  for  the  first  year  of 
the  plan  increasing  to  21-inches  (53.3 
cm)  in  the  second  year;  a  prohibition  on 
the  .sale  of  multispecies  finfish;  and  a 
two  hook-per-line  limit  for  each  angler. 
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In  addition,  there  would  be  a  10  fish  bag 
limit  on  cod  and  haddock,  combined, 
for  recraetional  anglers.  This  would  not 
include  charter/party  vessels. 

Qiarter/p>arty  vessels  not  fishing 
under  the  DAS  program  that  possess 
limited  access  multispecies  permits  or 
open  access  Handgear  permits  would  be 
required  to  fish  under  the  recreational 
provisions,  when  fishing  for  hire. 

Amendment  7  would  expand  the 
FMP's  existing  framework  provision  to 
remove  the  current  10-percent  cap  on 
annual  reductions  in  fishing  mortality 
and  establish  an  annual  process  to 
review  progress  towards  fishing 
mortality  goals  and  to  make  changes  in 
the  management  program,  including 
reciBational  provisions.  A  Multispecies 
Monitoring  Committee  (MSMC)  would 
be  established  to  consist  of  technical 
staff  from  the  New  England  and  Mid- 
Atlantic  Coundl's,  the  NMFS  Northeast 
Regional  Office,  the  NEFSC.  and 
representatives  from  the  U.S.  Coast 
Guard,  the  fishing  industry,  and  from 
aflected  coastal  states  appointed  by  the 
ASMFC.  The  MSMC  would  meet 
annually  and,  based  on  a  review  of  the 
status  of  the  resource,  would 
recommend  to  the  Multispecies 
Committee  of  the  Coimdl  annual  DAS 
adjustments  by  fleet  sector,  target  TACs 
and  any  other  management  measure 
adjustments  necessary  to  achieve  the 
FMP's  goals.  After  considering  this 
recommendation,  and  any  public 
comment,  the  Council  would  then  make 
a  reoHnmendation  to  the  Regional 
Director  on  annual  TACs  and 
adjustments  to  management  measures,  if 
any,  for  the  following  fishing  year.  If  the 
Coimcil  fails  to  submit  a 
recommendation  to  the  Regional 
DirectOT  by  February  1  that  meets  the 
FMP  goals  and  objectives,  the  Regional 
Director  may  publish  as  a  proposed  rule 
one  of  the  options  reviewed  and  not 
rejected  by  Uie  Council,  provided  that 
the  option  meets  the  FMP  objective  and 
is  consistent  with  other  applicable  law. 
If,  after  considering  public  comment, 
the  Regional  Director  decides  to  approve 
the  option  published  as  a  proposed  rule, 
the  action  will  be  published  as  a  final 
rule  in  the  Federal  Register. 

This  rule  would  revise  the  current 
haddock  possession  limit  to  be  1 ,000  lb 
(453.6  kg)  for  vessels  fishing  under  a 
multispecies  DAS.  Existing  regulations 
limit  possession  of  haddock  to  500  lb 
(228.8  kg)  or  its  equivalent,  as  measured 
by  the  volume  of  four  standard  boxes  or 
five  standard  totes.  This  volumetric 
measure  has,  in  practice,  allowed 
vessels  to  land  more  than  the  500-lb 
(226.8-kg)  haddock  trip  limit  because 
volumetric  equivalent  measures  turned 
out  to  be  too  generous.  This  has  made 


enforcement  of  this  provision 
problematic  for  cases  based  solely  on 
landing  records.  Therefore,  in  response 
to  the  elimination  of  the  use  of  this 
volumetric  measure  and  to  address  that 
industry  concern  over  vessels  catching 
more  than  the  500-lb  (226.8-kg)  haddock 
trip  limit  and  consequently  discarding 
fish,  the  possession  limit  of  haddock 
would  be  increased  to  1,000  lb  (453.6 
kg).  Although  the  status  of  haddock 
remains  critical,  other  more  restrictive 
conservation  measures  proposed  under 
this  plan  would  afford  additional 
benefits  to  this  species. 

For  clarity,  Latin  nomenclature  for 
genus  and  species  has  been  added  to  the 
Definitions  section  and  removed  from 
all  other  sections. 

Unless  changed  by  this  proposed  rule, 
all  measures  currently  in  place  under 
the  FMP  would  remain  in  effect. 

Classification 

This  action  has  been  determined  to  be 
economically  significant  for  the 
purposes  of  E.O.  12866. 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requires 
NMFS  to  publish  implementing 
regulations  proposed  by  a  Council 
within  15  days  of  the  receipt  of  an 
amendment  and  proposed  regulations. 
At  this  time,  NMFS  has  not  determined 
whether  the  amendment  these  rules 
would  implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  NMFS,  in  making  that 
determination,  will  take  into  accoimt 
the  information,  views  and  comments 
received  during  the  commentperiod. 

The  Council  prepared  a  FSHS  for 
Amendment  7  describing  the  possible 
impacts  on  the  environment  as  a  result 
of  this  rule.  This  amendment  is 
expected  to  have  a  significant  impact  on 
the  human  environment.  A  copy  of  the 
FSEIS  may  be  obtained  from  the  Council 
(see  ADDRESSES). 

The  Biological  Opinion  (BO)  for  the 
original  consultation  on  the  initial  FMP 
in  1986  concluded  that  the  fishing 
activities  resulting  from  that  action  may 
affect  but  are  not  likely  to  jeopardize  the 
continued  existence  of  endangered  and 
threatened  species  of  marine  mammals, 
sea  turtles,  and  fish  or  their  critical 
habitat(s)  found  in  the  affected  area. 
This  conclusion  was  re-evaluated  in  a 
BO  for  the  Marine  Mammal  Exemption 
Program  MMEP  initiated  in  1989  under 
the  Marine  Mammal  Protection  Act  of 
1972.  New  information  regarding 
incidental  take  was  introduced  and  the 
conclusion  of  no  jeopardy  was  reached. 
Amendment  5  to  the  FMP  contained 
measures  to  reduce  the  incidental  take 
of  marine  mammals  and  implemented 


significant  effort  reduction  measures. 
Due  to  the  scope  of  the  proposed 
amendment  and  the  fact  that  right  whale 
critical  habitat  has  been  designated 
since  the  BO  for  Amendment  5  to  the 
Multispecies  FMP  was  written,  formal 
consultation  was  re-initiated.  This 
consultation  does  not  change  the  basis 
for  the  original  determination.  The 
consultation  concluded  that  the 
provisions  of  the  proposed  amendment 
may  affect  but  are  not  likely  to 
jeopardize  the  continued  existence  of 
endangered  and  threatened  species  or 
their  critical  habitat(s). 

Adverse  impacts  on  marine  mammals 
resulting  from  fishing  activities 
conducted  imder  this  rule  are  discussed 
in  the  FSEIS. 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  Council  has 
prepared  an  IRFA  as  part  of  the  RIR 
contained  in  Amendment  7  that 
concludes  that  this  proposed  rule  would 
have  significant  economic  impacts  on  a  . 
substantial  number  of  small  entities. 
The  measures  proposed  are  restrictive, 
and  impacts  on  the  industry  are 
expected  to  be  significant.  Ln  the  early 
years  of  the  program,  some  vessels  may 
be  unable  to  cover  their  costs,  in  part 
because  of  these  restrictions  and  also 
due  to  the  poor  condition  of  the  stocks. 
Such  vessels  are  expected  to  leave  the 
fishery.  Relative  to  the  status  quo, 
however,  this  proposal  produces 
positive  significant  effects  on  a    . 
substantial  number  of  small  entities 
after  stock  abundance  of  groundfish 
recovers.  The  majority  of  the  vessels  in 
the  Northeast  Multispecies  Fishery  are 
considered  small  entities.  The  proposed 
action  will  reduce  the  overall  revenues 
of  the  multispecies  industry  by 
approximately  10  to  25  percent  in  the 
first  three  years  of  the  program 
compared  to  the  status  quo.  The  impact 
of  the  proposed  action  will  not  be 
uniform  for  all  vessels  or  all  sectors. 
Instead,  the  action  will  have  different 
effects  on  different  gear  groups,  with 
trawlers  being  relatively  more 
disadvantaged  than  other  vessels.  This 
is  primarily  because  trawlers  produce 
the  largest  share  of  total  groundfish 
landings  and  have  higher  costs. 
Alternately,  smaller  independent 
vessels  are  well  suited  to  adapting  to 
year  to  year  changes  in  species  as 
availability  changes.  Generally,  smaller 
vessels  are  more  flexible  and  have  lower 
costs.  The  proposed  action  would  allow 
vessels  30  ft  (9.1  m)  or  less  in  length  to 
be  exempt  from  the  DAS  program, 
provided  they  comply  with  the  300-lb 
(136.1-kg)  cod,  haddock,  and  yellowtail 
flounder  possession  limit.  Cod, 
haddock,  and  yellowtail  flounder 


comprise  15  percent  of  the  revenue  of 
these  vessels. 

The  negative  effects  of  the  non- 
selected  alternatives  would  be  greater 
than  those  of  the  proposed  measures. 
Expected  impacts  of  the  proposed  action 
on  crew  income  are  negative  in  the  first 
5  years  of  the  program  and  positive 
thereafter.  Likewise,  the  level  of 
employment  is  expected  to  decline  in 
the  short-term  to  an  undetermined 
extent  but  will  rebound  over  the  long 
term.  Projected  revenues  from  fishing 
will  be  positive  beginning  in  the  year 
2001,  which  will  create  demand  for 
other  goods  and  services  in  the  area  and 
lead  to  increased  production  and 
employment.  The  overall  impacts  will 
be  positive.  The  proposed  action  is 
expected  to  increase  net  benefits  to  the 
nation  by  $18  million  over  the  10-year 
rebuilding  period.  The  recreational 
sector  is  not  expected  to  be  negatively 
impacted  by  this  action. 

The  proposed  action  is  economically 
significant  for  the  purposes  of  E.O. 
12866,  but  probably  will  not  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more,  and  will  not  adversely 
affect  the  productivity,  environment, 
public  health  or  safety  or  state,  local  or 
tribal  governments  or  communities  in 
the  long  term.  By  increasing 
multispecies  catch  rates  in  the  long  term 
and  reducing  operating  costs,  the 
proposed  action  is  expected  to  make  the 
industry  more  productive  after  recovery 
of  groundfish  stock  abundance  and  to 
increase  the  competitiveness  of  the 
domestic  industry  in  comparison  to 
foreign  suppliers. 

This  proposed  rule  contains  six  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
and  have  been  submitted  to  0MB  for 
approval.  The  public  reporting  burden 
for  these  collection-of-information 
requirements  are  indicated  in  the 
parentheses  in  the  following  statements 
and  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  reporting 
burden  estimate  or  any  other  aspect  of 
the  collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

The  new  requirements  are: 

1.  The  Nantucket  Shoals  Dogfish 
exemption,  OMB#  0648-0202,  will 
require  vessel  notification  (2  minutes/ 
response). 

Revisions  to  the  existing  requirements 
are: 

2.  Proof  of  VTS  installation,  OMB# 
0648-0202,  (2  minutes/response); 


3.  Call-in  or  card  system,  OMB#  0648- 
0202,  (2  minutes/ response); 

4.  Limited  access  permit,  OMB# 
0648-0202.  Appeal  of  the  DAS 
allocation  will  require  written 
submission  (2  hours/response); 

5.  Limited  access  permit  appeals, 
OMB#  0648-0202,  appeal  of  denied 
permits  will  require  written  submission 
(0.5  hours/response); 

6.  Three  new  vessel  permit  categories 
(Handgear,  Charter/Party  and  Scallop 
Multispecies  Possession  Limit),  OMB# 
0648-0202,  are  created  with  no  increase 
in  burden  above  that  currently 
associated  with  vessel  permits. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  26. 1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  proposed 
to  be  amended  as  follows; 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §651.2,  the  definition  for 
"Charter  and  party  boats"  is  removed, 
and  the  definitions  for  "Alewife", 
"American  shad",  "Atlantic  croaker". 
"Black  sea  bass",  "Blowfish", 
"Bluefish",  "Charter  or  party  boat  or 
charter/party  boat",  "Conger  eels", 
"Conner",  "Dogfish",  "Exempted  gear". 
"Fourspot  fiounder",  "Hagfish", 
"Handgear",  "Handline  or  handline 
gear",  "Hickory  shad",  "John  Dory", 
"Longhom  sculpin",  "Mullet". 
"Multispecies  Monitoring  Committee", 
"Rod  and  reel",  "Scup",  "Sea  raven", 
"Searobin",  "Skate",  "Spot",  "Summer 
flounder",  "Swordfish",  "Target  Total 
Allowable  Catch  (TAC)",  "Tautog", 
"Tilefish",  and  "Weakfish"  are  added, 
in  alphabetical  order;  the  definitions  for 
"DAS  (Days-at-sea)",  "Out  of  the 
multispecies  fishery  or  DAS  program", 
and  "Sink  gillnet"  are  revised  to  read  as 
follows: 


S  651.2    Definitions. 

***** 

Alewife  means  Alosn 
pseudoharengiis. 

***** 

American  shad  means  Alosa 
sapidissima. 

Atlantic  croaker  means 
Micropogonias  undulatus. 

***** 

Black  sea  bass  means  Centropristis 
striata. 

Blowfish  (puffer)  means  any  spe«Jes 
in  the  family  Tetraodontidae. 

Bluefish  means  Pomatomus  saltathx. 
*         •        •        *        * 

Charter  or  party  boat  or  charter/party 
boat  means  any  vessel  carrying 
passengers  for  hire  to  engage  in 
recreational  fishing  and  that  is  not 
fishing  under  a  DAS. 
***** 

Conger  eels  means  Conger  oceanicus. 

***** 

Cunner  means  Tautogolahnts 
adspersus. 

DAS  (Days-at-sea)  means  the  24-hour 
periods  of  time  during  which  a  fishing 
vessel  is  absent  from  port  in  which  the 
vessel  intends  to  fish  for,  pos.sess  or 
land,  or  fishes  for.  possesses,  or  lands 
regulated  species,  or  for  gillnet  vessels, 
the  24-hour  periods  of  time  beginning 
when  the  gillnet  vessel  leaves  port  with 
the  intent  to  fish  for,  possess  or  land,  or 
fishes  for,  possesses  or  lands  regulated 
species,  and  ending  when  a  gillnet 
vessel  returns  to  port  with  all  of  its 
gillnet  gear  that  was  in  the  water  on 
board. 
'ft        •        •        *        * 

Dogfish  means  spiny  dogfish.  Squaliis 
acanthias,  or  smooth  dogfish.  Miiiitelus 
canis. 

***** 

Exempted  gear  means  gear  that  is 
deemed  to  he  not  capable  of  (.ali.hin^j 
multispec:ies  finfish  and  includes: 
pelagic  hook  and  line.  p)elagir  longline. 
spears,  rakes,  diving  gear,  cast  nets, 
tongs,  harpoons,  weirs,  dipnets.  stop 
nets,  pound  nets,  pelagic  gillnels,  pots 
and  traps,  purse  seines,  shrimp  trawls 
(with  a  properly  configured  grate  as 
defined  under  this  part),  and  mid-water 
trawls. 
***** 

Fourspot  flounder  means  Pamlichthys 
ohiongus. 

***** 

Hagfish  means  Myxine  glutinosn. 

Handgear  means  handline  or  rod  and 
real  gear 

Handline  or  handline  gear  means 
fishing  gear  that  is  released  by  hand  and 
consists  of  one  main  line  to  which  is 
attached  up  to  two  leaders  for  a  total  of 


8546  Federal  Register  /  Vol.  61.  No.  44  /  Tuesday,  March  5.  1996  /  Proposed  Rules 


Federal  Ragiater  /  Vol.  61,  No.  44  /  Tuesday,  March  5.  1996  /  Proposed  Rules 


•M7 


not  more  than  three  hooks.  Handlines 
are  retrieved  only  by  hand,  not  by 
mechanical  means.  | 

«        *        •        •        * 

Hickory  shad  means  Alosa  mediocris. 

«        •        *        *        * 

fohn  Dory  means  Zenopsis  conchifera. 

•  »        •        *        * 

Long^om  sculpin  means 
Myoxocephalus  octodecimspinosus. 

•  »        *        •        * 

Mullet  means  any  species  in  the 
family  MuffUdae.  , 

*****  ' 

MuJtispecies  Monitoring  Committee 
means  a  team  of  scientific  and  technical 
staff  appointed  by  the  Council  to 
review,  analyze,  and  recommend 
adjustments  to  the  management 
measures.  The  team  will  consist  of  staff 
from  the  New  England  and  Mid-Atlantic 
Fishery  Management  Councils,  the 
NMFS  Northeast  Regional  OfHce,  the 
NEFSC,  the  U.S.  Coast  Guard,  an 
industry  representative,  and 
representatives  hom  affected  coastal 
states  appointed  by  the  Atlantic  States 
Marine  Fisheries  Commission. 
***** 

Out  of  the  multispecies  fishery  or  DAS 
program  means  the  period  of  time 
during  which  a  vessel  is  absent  from 
port  and  is  not  fishing  for  regulated 
species  under  the  multispecies  DAS 
program. 
*****  I 

Rod  and  reel  means  a  hand-held 
(including  rod  holder)  fishing  rod  with 
a  manually  operated  reel  attached. 

•  •        *        •        • 

Scup  means  Stenotomus  chrysops. 

Sea  raven  means  Hemitripterus 
americanus. 

Searobin  means  any  species  in  the 
family  Triglidae. 

Sink  gillnet  means  a  bottom-tending 
gillnet,  which  is  any  gillnet,  anchored  or 
otherwise,  that  is  designed  to  be,  or  is 
fished  on  or  near  the  bottom  in  the 
lower  third  of  the  water  column. 

Skate  means  any  species  in  the  family 
Rajidae. 

Spot  means  Leiostomus  xanthunis. 
***** 

Summer  flounder  means  Paralichthys 
dentatus. 

Swordfish  means  Xiphias  gladius. 

Target  Total  Allowable  Catch  (TAC) 
means  the  annual  domestic  harvest 
targets  for  regulated  species. 

Tautog  (blackfish)  means  Tautoga 
onitis. 


Tileflsh  means  Lopholatilus 
chamaeleonticeps. 


UM 


Weakfish  means  Cynoscion  regalis. 

***** 

3.  In  §651.4,  paragraphs  (a),  (b),  (c), 
(e),  (0.  (h)(l)(ii).  (h)(l)(iii)  and  (q)  are 
revised  to  read  as  follows: 

§651.4    Vessel  permits. 

***** 

(a)  General.  Any  vessel  of  the  United 
States,  including  a  charter  or  party  boat, 
must  have  been  issued  and  have  on 
board  a  valid  Federal  multispecies 
permit  issued  under  this  part  to  fish  for, 
possess  or  land  multispecies  finfish  in 
or  from  the  EEZ.  Recreational  vessels 
and  vessels  fishing  for  multispecies 
exclusively  in  state  waters  are  exempt 
from  this  requirement. 

(b)  Limited  access  permits — (1) 
Eligibility — 

(i)  Limited  access  multispecies  permit. 
To  be  eligible  for  a  multispecies  limited 
access  permit,  specified  in  §651.22,  in 

1996  and  thereafter,  a  vessel  must  have 
been  issued  a  limited  access 
multispecies  permit  for  the  preceding 
year,  must  be  replacing  a  vessel  that  was 
issued  a  limited  access  multispecies 
permit  for  the  preceding  year,  or  must 
qualify  for  a  1996  limited  access 
multispecies  permit  under  paragraph 
(b)(l)(ii)  of  this  section. 

(ii)  Limited  access  hook-gear  permit. 
A  vessel  issued  a  1995  open  access 
hook-gear  permit  may  apply  for  and 
obtain  a  1996  limited  access  hook-gear 
permit  provided  it  meets  the  criteria  for 
eligibility  described  below.  Vessels 
must  apply  for  a  limited  access  Hook- 
Gear  permit  before  September  1,  1996, 
to  receive  an  automatic  mailing  of  an 
application  to  renew  their  permit  in 

1997  and  to  be  insured  that  their  permit 
application  will  be  processed  within  the 
30  days  allowed  under  paragraph  (e)  of 
this  section.  Vessels  applying  after 
December  31, 1996,  will  be  ineligible  to 
apply  for  a  1997  limited  access  hook- 
gear  permit.  A  ves.sel  qualifying  for  a 
limited  access  hook-gear  permit  may  not 
change  its  limited  access  permit 
category.  The  criteria  for  eligibility  are: 

(A)  Tne  vessel  held  a  1995  open 
access  Hook-Gear  permit  and  submitted 
to  the  Regional  Director,  no  later  than 
January  26,  1996,  fishing  log  reports 
dated  between  June  1, 1994  and  June  1, 
1995,  documenting  landings  of  at  least 
500  lb  (226.8  kg)  of  multispecies  finfish; 
or 

(B)  The  vessel  is  replacing  a  vessel 
that  meets  the  criteria  set  forth  in 
paragraph  {b)(l)(ii)(A)  of  this  section. 

(2)  Qualification  restriction.  Unless 
the  Regional  Director  determines  to  the 
contrary,  no  more  than  one  vessel  may 
qualify,  at  any  one  time,  for  a  limited 
access  multispecies  permit  based  on 
that  or  another  vessel's  fishing  and 


permit  history.  If  more  than  one  vessel 
owner  claims  eligibility  for  a  limited 
access  multispecies  permit,  based  on 
one  vessel's  fishing  and  permit  history, 
the  Regional  Director  shall  determine 
who  is  entitled  to  qualify  for  the  limited 
access  multispecies  permit  and  the  DAS 
allocation  according  to  paragraph  (b)(3) 
of  this  section. 

(3)  Change  in  ownership.  The  fishing 
and  permit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is  a 
written  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel's  fishing  and  permit 
history  for  purposes  of  replacing  the 
vessel. 

(4)  Replacement  vessels.  To  be 
eligible  for  a  limited  access  permit 
under  this  section,  the  replacement 
vessel  must  meet  the  following  criteria 
and  any  applicable  criteria  under 
paragraph  (b)(5)  of  this  section: 

(i)  The  replacement  vessel's 
horsepower  may  not  exceed  by  more 
than  20  percent  the  horsepower  of  the 
vessel  that  was  initially  issued  a  limited 
access  multispecies  permit  as  of  the  date 
the  initial  vessel  applied  for  such 
permit;  and 

(ii)  The  replacement  vessel's  length, 
gross  registered  tonnage,  and  net 
tonnage  may  not  exceed  by  more  than 
10  percent  the  length,  gross  registered 
tonnage,  and  net  tonnage  of  the  vessel 
that  was  initially  issued  a  limited  access 
multispecies  permit  as  of  the  date  the 
initial  vessel  applied  for  such  permit. 
For  purposes  of  this  paragraph,  a  vessel 
not  required  to  be  documented  under 
title  46,  U.S.C.  will  be  considered  to  be 
5  net  tons.  For  undocumented  vessels, 
gross  registered  tonnage  does  not  apply. 

(5)  Upgraded  vesseLTo  remain 
eligible  to  retain  a  valid  limited  access 
permit  under  this  part,  or  to  apply  for 
or  renew  a  limited  access  permit  under 
this  part,  a  vessel  may  be  upgraded, 
whether  through  refitting  or 
replacement,  only  if  the  upgrade 
complies  with  the  following  limitations: 

(i)  The  vessel's  horsepower  may  be 
increased,  whether  through  refitting  or 
replacement,  only  once.  Such  an 
increase  may  not  «xceed  20  percent  of 
the  horsepower  of  the  vessel  initially 
issued  a  limited  access  multispecies 
permit  as  of  the  date  the  initial  vessel 
applied  for  such  permit;  and 

(ii)  The  vessel's  length,  gross 
registered  tonnage,  and  net  tonnage  may 
be  upgraded,  whether  through  refitting 
or  replacement,  only  once.  Such  an 
increase  shall  not  exceed  10  percent 
each  of  the  length,  gross  registered 


tonnage,  and  net  tonnage  of  the  vessel 
initially  issued  a  limited  access 
multispecies  permit  as  of  the  date  the 
initial  vessel  applied  for  such  permit. 
This  limitation  allows  only  one 
upgrade,  at  which  time  any  or  all  three 
specifications  of  vessel  size  may  be 
increased.  This  type  of  upgrade  may  be 
done  separately  from  an  engine 
horsepower  upgrade. 

(6)  Consolidation  restriction.  Limited 
access  permits  under  this  permit  and 
DAS  allocations  may  not  be  combined 
or  consolidated. 

(7)  Appeal  of  denial  of  limited  access 
multispecies  permit. 

(i)  Any  applicant  eligible  to  apply  for 
an  initial  limited  access  Hook-Gear 
permit  who  is  denied  such  permit  may 
appeal  the  denial  to  the  Regional 
Director  within  30  days  of  the  notice  of 
denial.  Any  such  appeal  must  be  based 
on  one  or  more  of  the  following 
grounds,  must  be  in  writing,  and  must 
state  the  grounds  for  the  appeal: 

(A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  applicant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  the  initial 
decision  on  the  appeal. 

(iii)  The  appellant  may  request  a 
review  of  the  initial  decision  by  the 
Regional  Director  by  so  requesting  in 
writing  within  30  days  of  the  notice  of 
the  initial  decision.  If  the  appellant  does 
not  request  a  review  of  the  initial 
decision  within  30  days,  the  initial 
decision  shall  become  the  final 
administrative  action  of  the  Department 
of  Commerce. 

(iv)  Upon  receiving  the  findings  and 
a  recommendation,  the  Regional 
Director  will  issue  a  final  decision  on 
the  appeal.  The  Regional  Director's 
decision  is  the  final  administrative 
action  of  the  Department  of  Commerce. 

(v)  Status  of  vessels  pending  appeal  of 
a  limited  access  permit  denial.  A  vessel 
denied  a  limited  access  Hook-Gear 
permit  may  fish  under  the  limited 
access  Hook-Gear  category,  provided 
that  the  denial  has  been  appealed,  the 
appeal  is  pending,  and  the  vessel  has  on 
board  a  letter  from  the  Regional  Director 
authorizing  the  vessel  to  fish  under  the 
limited  access  Hook-Gear  category.  The 
Regional  Director  will  issue  such  a  letter 
for  the  pendency  of  any  appeal.  Any 
such  decision  is  the  final  administrative 
action  of  the  Department  of  Commerce 
on  allowable  fishing  activity  pending  a 
final  decision  on  the  appeal.  The 
authorizing  letter  must  be  carried  on 


board  the  vessel.  If  the  appeal  is  finally  ' 
denied,  the  Regional  Director  shall  send 
a  notice  of  final  denial  to  the  vessel 
owner;  the  authorizing  letter  becomes 
invalid  5  days  after  receipt  of  the  notice 
of  denial. 

(8)  Limited  access  permit  restrictions. 
(i)  A  vessel  may  be  issued  a  limited 
access  multispecies  permit  in  only  one 
category  during  a  fishing  year.  Vessels 
are  prohibited  from  changing  limited 
access  multispecies  permit  categories 
during  the  fishing  year,  except  as 
provided  in  paragraph  (f)(3)  of  this 
section.  A  vessel  issued  a  limited  access 
Hook-Gear  permit  may  not  change  its 
limited  access  permit  category  at  any 
time. 

(ii)  With  the  exception  of 
Combination  Vessels,  sea  scallop  dredge 
vessels  are  prohibited  from  being  issued 
a  limited  access  multispecies  permits. 

(9)  Confirmation  of  Permit  History. 
Notwithstanding  any  other  provisions  of 
this  part,  a  person  who  does  not 
currently  own  a  fishing  vessel,  but  who 
has  owned  a  qualifying  vessel  that  has 
sunk,  been  destroyed,  or  transferred  to 
another  person,  may  apply  for  and 
receive  a  Confirmation  of  Permit  History 
if  the  fishing  and  permit  history  of  such 
vessel  has  been  retained  lawfully  by  the 
applicant.  To  be  eligible  to  obtain  a 
Confirmation  of  Permit  History,  the 
applicant  must  show  that  the  qualifying 
vessel  meets  the  eligibility 
requirements,  as  applicable,  in  this  part. 
Issuance  of  a  valid  and  current 
Confirmation  of  Permit  History 
preserves  the  eligibility  of  the  applicant 
to  apply  for  or  renew  a  limited  access 
multispecies  permit  for  a  replacement 
vessel  based  on  the  qualifying  vessel's 
fishing  and  permit  history  at  a 
subsequent  time,  subject  to  the 
replacement  provisions  specified  at 
§651.4.  A  Confirmation  of  Permit 
History  must  be  applied  for  and 
received  on  an  annual  basis  in  order  for 
the  applicant  to  preserve  the  fishing 
rights  and  limited  access  eligibility  of 
the  qualifying  vessel.  If  fishing 
privileges  have  been  assigned  or 
allocated  previously  under  this  part 
based  on  the  qualifying  vessel's  fishing 
and  permit  history,  the  Confirmation  of 
Permit  History  also  preserves  such 
fishing  privileges.  Any  decision 
regarding  the  issuance  of  a  Confirmation 
of  Permit  History  for  a  qualifying  vessel 
that  has  applied  for  or  been  issued 
previously  a  limited  access  permit 
under  this  part  is  a  final  agency  action 
subject  to  judicial  review  under  5  U.S.C. 
704.  Applications  for  a  Confirmation  of 
Permit  History  must  be  received  by  the 
Regional  Director  by  the  beginning  of 
the  fishing  year  for  which  the 
Confirmation  of  Permit  History  is 


required.  Information  requirements  for 
the  Confirmation  of  Permit  History 
application  shall  be  the  same  as  those 
for  a  limited  access  permit  with  any 
request  for  information  about  the  vessel 
being  applicable  to  the  qualifying  ve.ssel 
that  has  been  sunk,  destroyed  or 
transferred.  Vessel  permit  applicants 
who  have  been  issued  a  Confirmation  of 
Permit  History  and  who  wish  to  obtain 
a  vessel  permit  for  a  replacement  vessel 
based  upon  the  previous  ves.sel  history 
may  do  so  pursuant  to  paragraph  (b)(4) 
of  this  section. 

(c)  Open  access  permits.  Subject  to 
the  re.strictions  in  §651.33,  a  U.  S. 
vessel  that  has  not  been  issued  a  limited 
access  multispecies  permit  may  obtain 
an  open  access  Handgear  or  Charter/ 
party  permit.  Vessels  that  are  issued  a 
valid  scallop  limited  access  permit 
under  §650.4  of  this  chapter  and  that 
have  not  been  issued  a  limited  access 
multispecies  permit  may  obtain  an  open 
access  Scallop  Multispecies  Possession 
Limit  permit. 
***** 

(e)  Vessel  permit  application. 
Applicants  for  a  permit  under  this 
seciion  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  from  the  Regional  Direc-tor. 
The  application  must  be  signed  by  the 
owner  of  the  vessel,  or  the  owner's 
authorized  representative,  and  be 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
■to  this  section.  Applicants  for  limited 
access  multispecies  permits  shall 
provide  information  with  the 
application  sufficient  for  the  Regional 
Director  to  determine  whether  the  vessel 
meets  the  eligibility  requirements 
specified. 

(f)  Information  requirements  (1)  In 
addition  to  applicable  information 
required  to  be  provided  by  paragraph  (o) 
of  this  section,  an  appiicuition  for  a 
permit  mu-st  contain  at  lea;?!  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Director:  Vessel  name;  owner  name, 
mailing  address,  and  telephone  number; 
U.S.  Coast  Guard  documentation 
number  and  a  copy  of  the  vessel's 
current  U.S.  Coast  Guard  documentation 
or,  if  undocumented,  state  regi.stration 
number  and  a  copy  of  the  current  state 
registration;  party/charter  boat  license; 
home  port  and  principal  port  of  landing: 
length  overall;  gross  tonnage;  net 
tonnage;  engine  horsepower;  year  the 
ves.sel  was  built;  type  of  construction; 
type  of  propulsion;  approximate  fish- 
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hold  capacity;  type  of  Ashing  gear  used 
by  the  vessel;  number  of  crew;  number 
of  party  or  charter  passengers  licensed 
to  carry  (if  applicable);  permit  category; 
if  the  owner  is  a  corporation,  a  copy  of 
the  current  CertiBcate  of  Incorporation, 
or  other  corporate  papers  showing 
incorporation  and  the  names  of  the 
current  officers  in  the  Corporation,  and 
the  names  and  addresses  of  all 
shareholders  owning  25  percent  or  more 
of  the  corporation's  shares;  if  the  owner 
is  a  partnership,  a  copy  of  the  current 
Partnership  Agreement  and  the  names 
and  addresses  of  all  partners;  if  there  is 
more  than  one  owner,  names  of  all 
owners  owning  a  25  percent  interest  or 
more;  and,  name  and  signature  of  the 
owner  or  the  owner's  authorized 
representative. 

(2)  Applications  for  an  initial  limited 
access  Hook-Gear  permit  must  also 
contain  the  following  information: 

(i)  If  the  engine  horsepower  was 
changed  or  a  contract  to  change  the 
engine  horsepower  had  been  entered 
intojirior  to  May  1, 1996, 'such  that  it 
is  different  from  that  stated  in  the 
vessel's  most  recent  application  for  a 
Federal  Fisheries  Permit  befo^  May  1. 
1996,  sufficient  documentation  to 
ascertain  the  difiierent  engine 
horsepower.  However,  the  engine 
replacement  must  be  completed  within 
one  year  of  the  date  of  when  the 
contract  for  the  replacement  engine  was 
signed. 

(ii)  If  the  length,  gross  tonnage,  or  net 
tonnage  was  changed  or  a  contract  to 
change  the  length,  gross  tonnage  or  net 
tonnage  bad  been  entered  into  prior  to 
May  1, 1996,  such  that  it  is  different 
from  that  stated  in  the  vessel's  most 
recent  application  for  a  Federal     | 
Fisheries  Permit,  sufficient 
documentation  to  ascertain  the  different 
length,  gross  tonnage  or  net  tonnage. 
However,  the  upgrade  must  be 
completed  within  one  year  from  the 
date  when  the  contract  for  the  upgrade 
was  signed. 

(3)  A  vessel  issued  a  limited  access 
multispecies  permit  may  request  a 
change  in  permit  category,  unless 
otherwise  restricted  by  paragraph  (b)(8) 
of  this  section.  In  1996,  any  such  change 
must  be  requested  by  submitting  an 
application  to  the  Regional  Director 
within  45  days  of  implementation  of 
this  rule.  After  45  days,  the  vessel  must 
Bsh  only  in  the  DAS  program  assigned 
for  the  remainder  of  the  1996  fishing 
year.  Any  DAS  that  a  vessel  uses  prior 
to  a  change  in  permit  category  will  be 
counted  against  its  allocation  received 
under  any  subsequent  permit  category. 
For  1997  and  beyond,  limited  access 
multispecies  vessels  eligible  to  request  a 
change  in  permit  category  must  elect  a 


category  prior  to  the  start  of  each  fishing 
year  and  must  remain  in  that  permit 
category  for  the  duration  of  the  fishing 
year.  A  vessel  issued  an  open  access 
permit  may  request  a  different  open 
access  permit  category  by  submitting  an 
application  to  the  Regional  Director  at 
any  time. 

(4)  If  the  vessel  is  a  combination 
vessel,  or  if  the  applicant  elects  to  take 
an  Individual  DAS  allocation  or  to  use 
a  VTS  unit,  although  not  required,  a 
copy  of  the  vendor  installation  receipt 
from  a  NMFS-certiried  VTS  vendor  as 
described  in  §  651.28(a). 
•        •        *        •        * 

(h)*   *  * 

(D*  *  * 

(ii)  The  application  was  not  received 
by  the  Regional  Director  by  the 
deadlines  set  forth  in  paragraphs 
(b)(l)(ii),  and  (q)  of  this  section;  or 

(iii)  The  applicant  and  applicant's 
vessel  failed  to  meet  all  eligibility 
requirements  described  in  paragraph 
(b)(1)  of  this  section;  or 
***** 

(q)  Limited  access  multispecies  permit 
renewal.  To  renew  or  apply  for  a  Umited 
access  multispecies  permit  a  completed 
application  must  be  received  by  the 
Regional  Director  by  the  first  day  of  the 
fishing  year  for  which  the  permit  is 
required.  Failure  to  renew  a  limited 
access  multispecies  permit  in  any  year 
bars  the  renewal  of  the  permit  in 
subsequent  years. 
***** 

4.  Section  651.9  is  revised  to  read  as 
follows: 

§651.9    Prohibitions. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
valid  Federal  multispecies  vessel  permit 
issued  under  this  part,  issued  a  permit 
under  §  651 .5  or  a  letter  under 
§  651.4(b)(7)(v),  to  do  any  of  the 
following: 

(1)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 
application  as  required  under  §651.4(m) 
or§651.5(k). 

(2)  Fish  for,  possess,  or  land 
multispecies  finfish  unless  the  operator 
of  the  vessel  has  been  issued  an 
operator's  permit  under  §651.5,  and  a 
valid  permit  is  on  board  the  vessel. 

(3)  Sell,  barter,  trade,  or  transfer,  or 
attempt  to  sell,  barter,  trade,  or  transfer 
to  a  dealer  any  multispecies  finfish 
unless  the  dealer  has  a  valid  Federal 
dealer's  permit  issued  under  §651.6. 

(4)  Sell,  barter,  trade,  or  transfer,  or 
attempt  to  sell,  barter,  trade,  or 


otherwise  transfer,  for  a  commercial 
purpose,  other  than  transport,  any 
multispecies,  unless  the  transferee  has  a 
dealer  permit  issued  under  §651.6. 

(5)  Fail  to  comply  in  an  accurate  and 
timely  fashion  with  the  log  report, 
reporting,  record  retention,  inspection, 
and  other  requirements  of  §  651.7(b). 

(6)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§651.8. 

(7)  Enter,  fail  to  remove  gear  from,  or 
be  in  the  areas  described  in 
§651.21(0(1)  through  §  651.21(h)(1) 
during  the  time  period  specified,  except 
as  provided  in  §  651.21(d),  (f)(2),  (g)(2), 
and  (h)(2). 

(8)  Possess  or  land  multispecies 
finfish  smaller  than  the  minimum  sizes 
specified  in  §  651.23  or  §  651.34,  as 
appropriate. 

(9)  Land,  or  possess  on  board  a  vessel, 
more  than  the  possession  limits 
specified  in  §  651.27(a),  or  violate  any  of 
the  other  provisions  of  §  651.27. 

(10)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to.land, 
offload,  remove,  or  otherwise  transfer 
fish  &t>m  one  vessel  to  another  vessel  or 
other  floating  conveyance  unless 
authorized  in  writing  by  the  Regional 
Director  pursuant  to  §  651.30(a). 

(11)  Refuse  or  fail  to  carry  an  observer 
if  requested  to  do  so  by  the  Regional 
Director. 

(12)  Interfere  with  or  bar  by 
command,  impediment,  threat, 
coercion,  or  refusal  of  reasonable 
assistance,  an  observer  conducting  his 
or  her  duties  aboard  a  vessel. 

(13)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  specified  in 
§651.31. 

(b)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
limited  access  multispecies  permit 
under  §  651.4(b)  or  a  letter  under 
§651.4(b)(7)(v),  to  do  any  of  the 
following: 

(1)  Fisn  for,  possess,  or  land 
multispecies  finfish  with  or  from  a 
vessel  that  has  had  the  horsepower  of 
such  vessel  or  its  replacement  upgraded 
or  increased  in  excess  of  the  limitations 
specified  in  §651. 4(b)(4)  or 

§  651.4(b)(5). 

(2)  Fish  for,  possess,  or  land 
multispecies  finfish  with  or  from  a 
vessel  that  has  had  the  length,  gross 
registered  tonnage,  or  net  tonnage  of 
such  vessel  or  its  replacement  increased 
or  upgraded  in  excess  of  limitations 
specified  in  §  65 1 .4(b)(4)  or 

§  651.4(b)(5). 

(3)  Combine,  transfer,  or  consolidate 
DAS  allocations. 


(4)  Fish  for,  possess  at  any  time 
during  a  trip,  or  land  per  trip  more  than 
the  possession  limit  of  regulated  species 
specified  in  §  651.27(c)  after  using  up 
the  vessel's  annual  DAS  allocation  or 
when  not  participating  under  the  DAS 
program  pursuant  to  §651.22,  unless 
otherwise  exempted  under 

§§  651.22(b)(3)  or  651.34. 

(5)  Possess  or  land  per  trip  more  than 
the  possession  limit  specified  under 
§651.22(b)(3)(i)  if  the  vessel  has  been 
issued  a  limited  access  Small  Vessel 
permit. 

(6)  Fail  to  comply  with  the 
restrictions  on  fishing  and  gear  specified 
in  §  651.22(b)(4)  if  the  vessel  has  been 
issued  a  limited  access  Hook-Gear 
permit. 

(7)  Fail  to  declare  and  be  out  of  the 
multispecies  fishery  as  required  by 

§  651.22(g),  using  the  procedure 
described  under  §651. 22(h),  as 
applicable. 

(8)  Land,  or  possess  on  board  a  vessel, 
more  than  the  possession  limit  of  winter 
flounder  specified  in  §  651.27(b),  or 
violate  any  of  the  other  provisions 
specified  in  §  651.27(b). 

(9)  If  required  to  have  a  VTS  unit 
specified  in  §  651.28(a)  or  §  651.29(a): 

(i)  Fail  to  have  a  certified,  operational, 
and  functioning  VTS  unit  that  meets  the 
specifications  of  §  651.28(a)  on  board 
the  vessel  at  all  times. 

(ii)  Fail  to  comply  with  the 
notification,  replacement,  or  any  other 
requirements  regarding  VTS  usage 
specified  in  §  651.29(a). 

(10)  Fail  to  comply  with  any 
requirement  regarding  the  DAS 
notification  specified  in  §  651.29(a)  or 
§  651.29(b). 

(11)  Fail  to  comply  with  other 
notification  requirements,  including  a 
call-in  system  specified  in  §  651.29(c),  if 
required  by  the  Regional  Director. 

(12)  Fail  to  provide  notification  of  the 
beginning  or  ending  of  a  trip,  as 
required  under  §651. 29(b)  and 

§  651.29(d). 

(c)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
Handgear  permit  under  §  651.4(c)  to  do 
any  of  the  following: 

(1)  Possess  at  any  time  during  a  trip, 
or  land  per  trip,  more  than  the 
possession  limit  of  regulated  species 
specified  in  §  651.33(a),  unless  the 
regulated  species  were  harvested  by  a 
charter  or  party  vessel. 

(2)  Use,  or  possess  on  board,  gear 
capable  of  harvesting  multispecies 
finfish  other  than  rod  and  reel  or 
handline  while  in  possession  of,  or 
fishing  for,  multispecies  finfish. 


(3)  Possess  or  land  multispecies 
finfish  during  the  time  period  specified 
in  §  651.33(a)(2). 

(d)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
Scallop  Multispecies  Possession  Limit 
permit  under  §  651.4(c)  to  do  any  of  the 
following: 

(1)  Possess  or  land  more  than  the 
possession  limit  of  regulated  species 
specified  in  § 651.33(c). 

(2)  Possess  or  land  regulated  species 
when  not  fishing  under  a  scallop  DAS. 

(e)  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a)  through  (d)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Fish  for,  possess,  or  land 
multispecies  finfish  unless:  (i)  The 
multispecies  finfish  were  being  fished 
for  or  harvested  by  a  vessel  issued  a 
valid  Federal  multispecies  permit  under 
this  part,  or  a  letter  under 
§651.4(b)(7)(v),  and  the  operator  aboard 
such  vessel  was  issued  an  operator's 
permit  under  §651.5  and  a  valid  permit 
is  on  board  the  vessel; 

(ii)  The  multispecies  finfish  were 
harvested  by  a  vessel  not  issued  a 
Federal  multispecies  permit  that  fishes 
for  multispecies  finfish  exclusively  in 
state  waters;  or 

(iii)  The  multispecies  finfish  were 
harvested  by  a  recreational  fishing 
vessel. 

(2)  Sell,  barter,  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer,  for  a  commercial 
purpose,  any  multispecies  finfish  from  a 
trip  unless  the  vessel  is  issued  a  valid 
Federal  multispecies  permit  under  this 
part,  or  a  letter  under  §651. 4(b){7)(v), 
and  is  not  fishing  under  the  charter/ 
party  restrictions  specified  in 

§  651.34(d),  or  unless  the  multispecies 
finfish  were  harvested  by  a  ves.sel  that 
qualifies  for  the  exception  specified  in 
paragraph  (e)(l)(ii)  of  this  section. 

(3)  To  be  or  act  as  an  operator  of  a 
vessel  fishing  for  or  possessing 
multispecies  finfish  in  or  from  the  FEZ, 
or  issued  a  Federal  multispecies  permit 
under  this  part,  without  having  been 
issued  and  possessing  a  valid  operator's 
permit  issued  under  §651.5. 

(4)  Purchase,  possess,  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose  in  the  capacity  of 

a  dealer,  multispecies  finfish  taken  from 
a  fishing  vessel,  unless  in  possession  of 
a  valid  dealer  permit  issued  under 
§651.6;  except  that  this  prohibition 
does  not  apply  to  multispecies  finfish 
taken  from  a  vessel  that  qualifies  for  the 


exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(5)  Purc;hase.  possess,  or  receive  for  a 
commercial  purpose  or  attempt  to 
purchase,  possess,  or  re<;eive 
multispecies  finfish  caught  by  a  vessel 
other  than  one  i.ssued  a  valid  Federal 
multispecies  permit  under  this  part,  or 

a  letter  under  §651. 4(b)(7)(v).  unless  the 
multispecies  finfish  were  harvested  by  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(6)  Land,  offload,  cause  to  be 
offioaded,  sell,  or  transfer;  or  attempt  to 
land,  offioad.  cause  to  be  ofnoaded,  sell, 
or  transfer  multispecies  finfish  from  a 
fishing  vessel,  whether  on  land  or  at  sea, 
as  an  owner  or  operator  without 
accurately  preparing  and  submitting,  in 
a  timely  fashion,  the  documents 
required  by  §651.7,  unless  the 
multispecies  finfish  were  harvested  by  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(1)(ii)  of  this 
section. 

(7)  Pun:hase  or  receive  multispecies 
finfish,  or  attempt  to  pur»;hase  or  receive 
multispecies  finfish,  whether  on  land  or 
at  sea,  as  a  dealer  without  accurately 
preparing,  submitting  in  a  timely 
fashion,  and  retaining  the  do<;uments 
required  by  §651.7. 

(8)  Possess  or  land  fish  caught  with 
nets  of  mesh  smaller  than  the  minimum 
size  spe<:ified  in  §  650.20  of  this  chapter, 
or  with  scallop  dredge  ge,Tr,  unless  said 
fish  are  caught,  possessed  or  landed  in 
accordance  with  §651.20,  or  unless  the 
vessel  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(9)  Fish  with,  use,  or  have  on  board, 
within  the  area  described  in 

§  651.20(a)(1)  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  § 651.20(a)(2),  except  as  provided  in 
§651.20  (a)(3)  through  (a)(6),  (a)(8). 
(a)(9),  (e),  (f)  and  (j),  or  unle.ss  the  vessel 
qualifies  for  the  exception  spe<.ified  in 
paragraph  (e)(l)(ii)  of  this  .sei;tion. 

(10)  Fish  for,  harvest,  possess,  or  land 
in  or  from  the  EEZ  northern  shrimp, 
unless  such  shrimp  were  lished  for  or 
harvested  by  a  vessel  meeting  the 
requirements  spei;ified  in  *}651.20(a)(.'?). 

(11)  Fish  within  the  areas  deM.ribed  in 
§  651.20(a)(4)  with  nets  of  mesh  smaller 
than  the  minimum  size  spe<;ified  in 

§  651.20(a)(2),  unless  the  vessel  is 
issued  and  possesses  on  board  the 
vessel  an  authorizing  letter  issued  under 
§651.20{a)(4)(i). 

(12)  Violate  any  provisions  of  the 
Cultivator  Shoals  Whiting  Fishery 
specified  in  §651. 20(a)(4). 

(13)  Fail  to  comply  with  the 
requirements  of  §  651 .20(a)(5). 
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(14)  Fail  to  comply  with  the 

raquirements  of  §  651 .20(a)(8). 

.  (15)  Fail  to  comply  with  the 

requirements  of  §  651.20(a)(g). 

(16)  Fish  with,  use,  or  have  available 
for  immediate  use  within  the  area 
described  in  §  651.20(c)(1)  nets  of  mesh 
size  smaller  than  the  minimum  size 
specified  in  §6S1.20(c)(2),  except  as 
provided  in  §  651.20(c)(3),  (e),  (f).  and 
(i).  or  unless  the  vessel  qualifies  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(17)  Fish  with,  use,  or  have  available 
for  immediate  use  within  the  area 
described  in  §  651.20(d)(1)  nets  of  mesh 
size  smaller  than  the  minimum  size 
specified  in  §  651.20(d)(2),  except  as 
provided  in  §  651.20(d)(3),  §  651.20(e). 
§651.20(0,  and  §651.20(j),  or  unless  the 
vessel  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(18)  Fish  for  the  species  specified  in 
§651.20  (e)  or  (0  with  a  net  of  mesh  size 
smaller  than  the  applicable  mesh  size 
specified  in  §  651.20(a)(2),  §  651.20(c)(2) 
or  §65 1.20(d)(2),  or  possess  or  land 
such  species,  unless  the  vessel  is  in 
compliance  with  the  requirements 
specified  in  §  651.20(e)  or  §  651.20(0.  or 
unless  the  vessel  qualifies  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(19)  Obstruct  or  constrict  a  net  as 
described  in  §  651.20(h)(1)  and 
§651.20(2). 

(20)  Fish  for,  land,  or  possess 
multispecies  fin  fish  harvested  by  means 
of  pair  trawling  or  with  pair  trawl  gear, 
except  under  the  provisions  of 

§  651.20(e),  or  unless  the  vessels  that 
engaged  in  pair  trawling  qualify  for  the 
exception  specified  in  paragraph 
(e)(l)(ii)  of  this  section. 

(21)  Violate  any  of  the  restrictions  on 
fishing  with  scallop  dredge  gear 
specified  in  §651.20(i). 

(22)  Violate  any  of  the  provisions  of 
§651.20(i). 

(23)  Enter  or  be  in  the  area  described 
in  § 651.21(a)(1)  on  a  fishing  vessel, 
except  as  provided  in  §  651.21(a)(2)  and 
§  651.21(d). 

(24)  Enter  or  be  in  the  area  described  . 
in  §  651.21(b)(1)  on  a  fishing  vessel, 
except  as  provided  in  §  651.21(b)(2). 

(25)  Enter  or  be  in  the  area  described 
in  §  651.21(c)(1),  on  a  fishing  vessel, 
except  as  provided  in  §  651.21(c)(2)  and 
§  651.21(d). 

(26)  Enter  or  be  on  a  fishing  vessel,  or 
fail  to  remove  gear  from  the  EEZ  portion 
of  the  areas  described  in  §651.21(0(1) 
through  §  651.21(h)(1),  during  the  time 
period  specified,  except  as  provided  in 

§  651.21(d),  §651.21(0(2),  §  651.21(g)(2), 
and  §  651.21(h)(2). 


(27)  Import,  export,  transfer,  land, 
buy,  sell  or  possess  regulated  species 
smaller  than  the  minimum  sizes 
specified  in  §651.23,  unless  the 
regulated  species  were  harvested  from  a 
vessel  that  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(28)  Violate  any  terms  of  a  letter 
authorizing  experimental  fishing 
pursuant  to  §  651.24  or  fail  to  keep  such 
letter  on  board  the  vessel  during  the 
period  of  the  experiment. 

(29)  Fail  to  comply  with  the  gear- 
marking  requirements  of  §  651.25. 

(30)  Purchase,  possess,  or  receive  as  a 
dealer,  or  in  the  capacity  of  a  dealer, 
fish  in  excess  of  the  possession  limits 
specified  for  vessels  issued  a  Federal 
multispecies  permit. 

(31)  Tamper  with,  damage,  destroy, 
alter,  or  in  any  way  distort,  render 
useless,  inoperative,  ineffective,  or 
inaccurate  the  VTS,  VTS  unit,  or  VTS 
signal  required  to  be  installed  on  or 
transmitted  by  vessel  owners  or 
operators  required  to  use  a  VTS  by  this 
part. 

(32)  Violate  any  provision  of  §  651.29. 

(33)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove  or  otherwise  transfer 
multispecies  finfish  from  one  vessel  to 
another  vessel,  unless  both  vessels 
qualify  under  the  exception  specified  in 
paragraph  (e)(l)(ii)  of  this  section,  or 
unless  authorized  in  writing  by  the 
Regional  Director  pursuant  to 

§  651.30(a). 

(34)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  a 
NMFS-approved  observer  aboard  a 
vessel. 

(35)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer  or 
employee  of  NMFS,  concerning  the 
taking,  catching,  harvesting,  landing, 
purchase,  sale,  or  transfer  of  any 
multispecies  finfish. 

(36)  Make  any  false  statement  in 
connection  with  an  application  under 
§651.4  or  §651.5  or  on  any  report 
required  to  be  submitted  or  maintained 
under  §651.7. 

(37)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  relating  to  the 
enforcement  of  this  part. 

(0  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a)  through  (e)  of  this 
section,  it  is  unlawful  for  the  owner  or 
operator  of  a  charter  or  party  boat  issued 
a  permit  under  §651.4,  or  of  a 
recreational  vessel,  as  applicable,  to: 

(1)  Fish  with  gear  in  violation  of  the 
restrictions  specified  in  §  651.34(a). 


(2)  Possess  regulated  spedes  smaller 
than  the  minimum  sizes  specified  in 

§  651.34(b). 

(3)  Possess  cod  and  haddock  in  excess 
of  the  possession  limits  specified  in 

§  651.34(c). 

(4)  Sell,  trade,  barter,  or  otherwise 
transfer,  or  attempt  to  sell,  trade,  barter 
or  otherwise  transfer,  multispecies 
finfish  for  a  commercial  purpose  as 
specified  in  §  651.34(d). 

(g)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act,  or  any  regulation  or  permit  issued 
imder  the  Magnuson  Act. 

(h)  Presumption.  The  possession  for 
sale  of  regulated  species  that  do  nof 
meet  the  minimum  sizes  specified  in 
§651.23  will  be  prima  facie  evidence 
that  such  regulated  species  were  taken 
or  imported  in  violation  of  these 
regulations.  Evidence  that  such  fish 
were  harvested  by  a  vessel  not  issued  a 
permit  under  this  part  and  fishing 
exclusively  within  state  waters  will  be 
sufficient  to  rebut  the  presumption.  This 
presumption  does  not  apply  to  fish 
being  sorted  on  deck. 

5.  In  §  651.20,  paragraph  (a)(9)  is 
added  and  paragraphs  (a)(2),  (a)(3)(i)(B), 
(a)(4)(i)(E).  (a)(6)(iii)(C),  (a)(7),  the 
introductory  text  of  paragraph  (a)(8) 
preceding  the  tables,  paragraphs 
(a)(8)(i),  (a)(8)(iii)(B).  (c)(1).  (c)(2), 
(c)(3)(ii),  (c)(5),  (d).  (e)(2),  (0(2),  (i).  (j) 
introductory  text  and  (j)(7)  are  revised  to 
read  as  follows: 

§  651 .20    Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 

***** 

(a)  *  *  • 

(2)  Gear  restrictions,  (i)  Except  as 
provided  in  paragraphs  (a)(2)(iii)  and  (j) 
of  this  section,  and  unless  otherwise 
restricted  under  paragraphs  (a)(2)(ii)  and 
(a)(5)  of  this  section,  the  minimum  mesh 
size  for  any  trawl  net,  sink  gillnet, 
Scottish  seine,  mid-water  trawl,  or  purse 
seine,  on  a  vessel,  or  used  by  a  vessel 
fishing  under  a  DAS  in  the  multispecies 
DAS  program  in  the  GOM/GB  regulated 
mesh  area,  shall  be  6  inches  (15.24  cm) 
square  or  diamond  mesh  throughout  the 
entire  net.  This  restriction  does  not 
apply  to  nets  or  pieces  of  nets  smaller 
than  3  ft  (0.9  m)  x  3  ft  (0.9  m).  (9  sq. 
ft  (0.81  m^)),  or  to  vessels  that  have  not 
been  issued  a  Federal  multispecies 
permit  under  §  651.4  and  that  are 
fishing  exclusively  in  state  waters. 

(ii)  Large  Mesh  vessels.  When  fishing 
in  the  GOM/GB  regulated  mesh  area,  the 
minimum  mesh  size  for  any  sink  gillnet 
on  a  vessel,  or  used  by  a  vessel,  fishing 
under  a  DAS  in  the  Large  Mesh  DAS 
program  specified  in  §65 1.22(b)(6)  shall 
be  7-inch  (17.78-cm)  diamond  mesh 
throughout  the  entire  net.  The  minimum 
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mesh  size  for  any  trawl  net  on  a  vessel, 
or  used  by  a  vessel,  fishing  under  a  DAS 
in  the  Large  Mesh  DAS  program  shall  be 
8-inch  (20.32-cm)  diamond  mesh 
throughout  the  entire  net.  This 
restriction  does  not  apply  to  nets  or 
pieces  of  nets  smaller  than  3  ft  (0.9  m) 
x  3  ft  (0.9  m),  (9  sq.  ft  (0.81  m)),  or  to 
vessels  that  have  not  been  issued  a 
Federal  multispecies  permit  under 
§  651.4  and  that  are  fishing  exclusively 
in  state  waters.     - 

(lii)  Other  gear  and  mesh  exemptions. 
The  minimum  mesh  size  for  any  trawl 
net,  sink  gillnet,  Scottish  seine,  mid- 
water  trawl,  or  purse  seine,  on  a  vessel, 
or  used  by  a  vessel,  when  not  fishing 
under  the  multispecies  DAS  program 
and  when  fishing  in  the  GOM/GB 
regulated  mesh  area,  is  provided  for 
under  the  exemptions  specified  in 
paragraphs  (a)(3),  (a)(4),  (a)(6),  (a)(8), 
(a)(9).  (e),  (0,  (i).  and  (j)  of  this  section. 
Vessels  that  are  not  fishing  in  one  of 
these  exemption  programs,  with 
exempted  gear  (as  defined  under  this 
part),  or  under  the  Scallop  state  waters 
exemption  program  specified  in 
§650.27  of  this  chapter,  or  under  a 
multispecies  DAS  are  prohibited  from 
fishing  in  the  GOM/GB  regulated  mesh 
area. 

(3)*  *  * 

(i)*  *  * 

(B)  The  following  may  be  retained, 
with  the  restrictions  noted,  as  allowable 
bycatch  species  in  the  northern  shrimp 
fishery  as  described  in  this  section: 
Longhom  sculpin;  up  to  two  standard 
totes  of  silver  hake  (whiting);  monkfish 
and  monkfish  parts  up  to  10  percent  by 
weight  of  all  other  species  on  board;  and 
American  lobster  up  to  10  percent  by 
weight  of  all  other  species  on  board  or 
two  hundred  lobsters,  whichever  is  less. 
***** 

(4)  *    *    * 
(i)*    .    * 

(E)  The  following  may  be  retained, 
with  the  restrictions  noted,  as  allowable 
bycatch  species  in  the  Cultivator  Shoal 
whiting  fishery  exemption  area  as 
described  in  this  section:  longhorn 
sculpin;  monkfish  and  monkfish  parts 
up  to  10  percent  by  weight  of  all  other 
species  on  board;  and  American  lobster 
up  to  10  percent  by  weight  of  all  other 
species  on  board  or  two  hundred 
lobsters,  whichever  is  less. 
***** 

(6)*   •   • 
(iii)*   •  * 

(C)  Vessels  may  not  fish  for,  possess 
on  board,  or  land  any  species  of  fish 
except  when  fishing  in  the  areas 
specified  in  paragraphs  (a)(4),  (a)(9),  (c) 
and  (d)  of  this  section.  Vessels  may 
retain  exempted  small  mesh  species  as 


provided  in  paragraphs  (a)(4)(i),  (a)(9)(i), 
(c)(3)  and  (d)(3),  of  this  section. 

(7)  Addition  or  deletion  of 
exemptions,  (i)  An  exemption  may  be 
added  in  an  existing  fishery  for  which 
there  is  sufficient  data  or  information  to 
ascertain  the  amount  of  regulated 
species  bycatch.  if  the  Regional  Director, 
after  consultation  with  the  Council, 
determines  that  the  percentage  of 
regulated  species  caught  as  bycatch  is. 
or  can  be  reduced  to,  less  than  5  percent 
by  weight  of  total  catch  and  that  such 
exemption  will  not  jeopardize  fishing 
mortality  objectives.  In  determining 
whether  exempting  a  fishery  may 
jeopardize  meeting  fishing  mortality 
objectives,  the  Regional  Director  may 
take  into  consideration  factors  such  as. 
but  not  limited  to.  juvenile  mortality.  A 
fishery  can  be  defined,  restricted  or 
allowed  by  area,  gear,  season,  or  other 
means  determined  to  be  appropriate  to 
reduce  bycatch  of  regulated  species.  An 
existing  exemption  may  be  deleted  or 
modified  if  the  Regional  Director 
determines  that  the  catch  of  regulated 
species  is  equal  to  or  greater  than  5 
percent  by  weight  of  total  catch,  or  that 
continuing  the  exemption  may 
jeopardize  meeting  fishing  mortality 
objectives.  Notification  of  additions, 
deletions  or  modifications  will  be  made 
through  publication  of  a  rule  in  the 
Federal  Register. 

(ii)  The  Council  may  recommend  to 
the  Regional  Director,  through  the 
framework  procedure  specified  in 
§  651.40(b),  additions  or  deletions  to 
exemptions  for  fisheries  either  existing 
or  proposed  for  which  there  may  be 
insufficient  data  or  information  for  the 
Regional  Director  to  determine,  without 
public  comment,  percentage  catch  of 
regulated  species. 

(iii)  The  Regional  Director  may,  using 
the  process  described  in  either 
paragraphs  (a)(7)  (i)  or  (ii)  of  this 
section,  authorize  an  exemption  for  a 
white  hake  fishery  by  vessels  using 
regulated  mesh  or  hook  gear. 
Determination  of  the  percentage  of 
regulated  species  caught  in  such  fishery 
shall  not  include  white  hake. 

(iv)  Restrictions  on  exempted 
fisheries.  Exempted  fisheries  authorized 
under  this  paragraph  are  subject,  at 
minimum,  to  the  following  restrictions: 

(A)  With  the  exception  of  fisheries 
authorized  under  paragraph  (a}(7)(iii)  of 
this  section,  possession  of  regulated 
species  will  be  prohibited. 

(B)  Possession  of  monkfish  or 
monkfish  parts  will  be  limited  to  10 
percent  by  weight  of  all  other  species  on 
board. 

(C)  Possession  of  lobsters  will  be 
limited  to  10  percent  by  weight  of  all 


other  species  on  board  or  200  lobsters, 
whichever  is  less. 

(D)  Possession  of  skate  or  skate  parts 
in  the  SNE  regulated  mesh  area  will  be 
limited  to  10  percent  by  weight  of  all 
other  species  on  board. 

(8)  Small  Mesh  Area  1 /Small  Mesh 
Area  2.  Fisheries  using  nets  of  mesh 
smaller  than  the  minimum  size 
specified  in  paragraph  (a)(2)  of  this 
section  in  suhareas  described  as  Small 
Mesh  Area  1  and  Small  Mesh  Area  2  of 
the  Small  Mesh  Exemption  Area  as 
specified  under  paragraph  (a)(3)  of  this 
section,  and  defined  in  this  paragraph 
(a)(8),  have  been  found  to  meet  the 
exemption  qualification  requirements 
specified  in  paragraph  (a)(7)  of  this 
section.  Therefore,  vessels  subject  to  the 
mesh  restrictions  specified  in  paragraph 
(a)(2)  of  this  section  may  fish  with  or 
possess  nets  of  mesh  smaller  than  the 
minimum  size  specified  in  paragraph 
(a)(2)  of  this  section  in  these  areas,  if  the 

•vessel  complies  with  the  restrictions 
specified  in  paragraphs  (a)(8)(i)  through 
(iii)  of  this  section.  These  subareas  are 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated  (.see 
Figure  4  to  part  651): 
***** 

(i)  The  fishing  season  is  from  )uly  15 
through  October  31  when  fishing  under 
the  exemption  in  Small  Mesh  Area  1. 

***** 

(iii)  •  *  • 

(B)  Allowable  bycatch.  Ves.sels  fishing 
for  the  exempted  species  identified  in 
paragraph  (a)(8)(iii)(A)  of  this  section 
may  also  possess  and  land  the  following 
species,  with  the  restrictions  noted,  as 
allowable  bycatch  species:  Longhorn 
sculpin:  monkfish  and  monkfish  parts 
up  to  10  pen:ent  by  weight  of  all  other 
species  on  board;  and  American  lobster 
up  to  10  percent  by  weight  of  all  other 
species  on  board  or  two  hundred 
lobsters,  whichever  is  less. 

(9)  Nantucket  Shoals  dngfiah  fishery 
exemption  area.  The  Nantucket  Shoals 
dogfish  fishery  as  defined  in  this  part 
has  been  found  to  meet  the  exemption 
qualification  requirements  spe<  ified  in 
paragraph  (a)(7)  of  this  section. 
Therefore,  vessels  subject  to  the  mesh 
restrictions  specified  in  paragraph  (a)(2) 
of  this  section  may  fish  with,  use,  or 
possess  nets  of  mesh  smaller  than  the 
minimum  size  specified  in  paragraph 
(a)(2)  of  this  section  in  the  Nantucket 
Shoals  dogfish  fisherv'  exemption  area, 
if  the  ves.sel  complies  with  the 
requirements  specified  in  paragraph 
(a)(9)(i)  of  this  section.  The  N.nntucket 
Shoals  dogfish  fishery  exemption  area  is 
defined  by  straight  lines  connec:ting  the 
following  points  in  the  order  stated  (see 
Figure  4  to  part  651): 
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NAhfTUCKET  Shoals  Dogfish 
Exemption  Area 


Southern  New  England  Regulated 
Mesh  Area 


Point 

Latitude 

Longitude 

NS1  

MS? 

41*45'  N 
41*45'  N 
41*30' N 
41*30' N 
41*26.5'  N 
40*50'W 
40*50' W 
41*45'  N 

70*00' W. 
69*20' W. 

NS3  

69*20' W. 

ai  — 

NS6  .; 

69*23' W. 
69*20' W. 

NS6  

69*20' N. 

NS7   

TOWN. 

NS1  

70*00' W. 

Point 


UM 


(i)  Requirements.  Vessels  authorized 
to  fish  in  this  fishery  must  have  on 
board  an  authorizing  letter  issued  by  the 
Regional  Director.  Vessels  are  subject  to 
the  following  conditions: 

(A)  Authorized  vessels  may  not  fish 
for,  possess  on  board  or  land  any 
species  of  fish  other  than  dogfish  except 
as  provided  under  paragraph  (a)(9)(i)(D) 
of  this  section. 

(B)  Authorized  vessels  may  fish  under 
this  exemption  during  the  season  of 
June  1  through  October  15. 

(C)  When  transiUng  the  GOM/GB 
regulated  mesh  area  as  specified  under 
paragraph  (a)(1)  of  this  section,  any  nets 
of  mesh  smaller  than  the  regulated  mesh 
size  specified  in  paragraph  (a)(2)  of  this 
section,  must  be  stowed  according  to  the 
provisions  of  paragraph  (c)(4)  of  this 
section. 

(D)  The  following  may  be  retained, 
with  the  restrictions  noted,  as  allowable 
bycatch  species  in  the  Nantucket  Shoals 
dogfish  fishery  exemption  area  as 
described  in  this  section:  Longhom 
sculpin,  up  to  two  standard  totes  of 
silver  hake  (whiting);  monkfish  and 
monkfish  parts  up  to  10  percent  by 
weight  of  all  other  species  on  board; 
American  lobster  up  to  10  percent  by 
weight  of  all  other  species  on  board  or 
two  hundred  lobsters,  whichever  is  less; 
and  skate  or  skate  parts  up  to  10  percent 
by  weight  of  all  other  species  on  board. 

(E)  Authorized  vessels  must  comply 
vnth  any  addition^l  gear  restrictions 
specified  in  the  authorization  letter 
issued  by  the  Regional  Director. 

(ii)  Sea  Sampling.  The  Regional 
Director  may  conduct  periodic  sea 
sampling  to  determine  if  there  is  a  need 
to  change  the  area  or  season 
designation,  and  to  evaluate  the  bycatch 
of  R^ulated  species. 
*        •        •        *        *  I 

(c)  Southern  New  England  regulated 
mesTi  area.  (1)  Area  definition.  The 
Southern  New  England  regulated  mesh 
area  is  that  area  bounded  on  the  east  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (see  Figure  1 
part  651): 


G5.. 

G6  .. 

G7  .. 

G8.. 

G9.. 

NL3 

NL2 

NL1 

Gil 

G12 


Latitude 


41*18.6'  N 
40*55.5'  N 
40*45.5'  N 
40*37' N 
40*30.5'  N 
40*22.7'  N 
40*18.7'  N 
40*50'  N 
40*50' N 


Longitude 


66*24.8'  W. 
66*38'  W. 
68*00' W. 
68*00' W. 
69*00' W. 
69*00' W. 
69*4^  W. 
69*40'  W. 
70*00' W. 
70*00*  W.' 


^hkMttiward  to  its  intersection  \«ntti  ttje 
shoreline  of  mainland  Massachusetts;  and  on 
the  west  by  the  eastern  twundary  of  the  Mid- 
Atlantic  regulated  mesh  area. 

(2)  Gear  resfricfjons.  (i)  Except  as 
provided  in  paragraphs  (c)(2)(iii)  and  (j) 
of  this  section,  and  unless  otherwise 
restricted  under  paragraph  (c)(2)(ii)  of 
this  section,  the  minimum  mesh  size  for 
•any  trawl  net.  sink  gillnet.  Scottish 
seine,  purse  seine  or  mid-water  trawl,  in 
use.  or  available  for  immediate  use  as 
described  under  paragraph  (c)(4)  of  this 
section,  by  a  vessel  fishing  under  a  DAS 
in  the  multispecies  DAS  program  in  the 
Southern  New  England  (SNE)  regulated 
mesh  area,  shall  be  6  inches  (15.24  cm) 
square  or  diamond  mesh  throughout  the 
entire  net.  This  restriction  does  not 
apply  to  vessels  that  have  not  been 
issued  a  Federal  multispecies  permit 
under  §651.4  and  that  are  fishing 
exclusively  in  state  waters. 

(ii)  Large  Mesh  vessels.  When  fishing 
in  the  SNE  regulated  mesh  area,  the 
minimum  mesh  size  for  any  sink  gillnet 
on  a  vessel,  or  used  by  a  vessel,  fishing 
under  a  DAS  in  the  Large  Mesh  DAS 
program  specified  in  §  651.22(b)(6)  shall 
be  7-inch  (17.78-cm)  diamond  mesh 
throughout  the  entire  net.  The  minimiun 
mesh  size  for  any  trawl  net  on  a  vessel, 
or  used  by  a  vessel,  fishing  under  a  DAS 
in  the  Large  Mesh  DAS  program  shall  be 
8-inch  (20.32-cm)  diamond  mesh 
throughout  the  entire  net.  This 
restriction  does  not  apply  to  nets  or 
pieces  of  nets  smaller  than  3  ft  (0.9  m)x3 
ft  (0.9  m),  (9  sq.  ft  (0.81  m^)),  or  to 
vessels  that  have  not  been  issued  a 
Federal  multispecies  permit  under 
§651.4  and  that  are  fishing  exclusively 
in  state  waters. 

(iii)  Other  gear  and  mesh  exemptions. 
The  minimum  mesh  size  for  any  trawl 
net.  sink  gillnet.  Scottish  seine,  mid- 
water  trawl,  or  purse  seine,  in  use,  or 
available  for  immediate  use  as  described 
under  paragraph  (c)(4)  of  this  section,  by 
a  vessel  when  not  fishing  under  the 
multispecies  DAS  program  and  when 
fishing  in  the  SNE  regulated  mesh  area, 
is  provided  for  under  the  exemptions 
specified  in  paragraphs  (c)(3).  (e).  (f).  (i). 


and  (j)  of  this  section.  Vessels  that  are 
not  fishing  in  one  of  these  exemption 
programs,  with  exempted  gear  (as 
defined  under  this  part),  or  under  the  . 
Scallop  state  waters  exemption  program 
specified  in  §650.27  of  this  chapter,  or 
under  a  multispecies  DAS  are 
prohibited  ftom  fishing  in  the  SNE 
regulated  mesh  area. 

(3)*  *  * 

(ii)  Possession  and  net  stowage 
requirements.  Vessels  may  possess 
regulated  species  while  in  possession  of 
nets  with  mesh  smaller  than  the 
minimum  size  specified  in  paragraph 
(c)(2)(i)  of  this  section,  provided  that  the 
nets  are  stowed  and  are  not  available  for 
immediate  use  in  accordance  with 
paragraph  (c)(4)  of  this  section,  and 
provided  that  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (c)(2)(i)  of  this  section. 
Vessels  fishing  for  the  exempted  species 
identified  in  paragraph  (c)(3)(i)  of  this 
section  may  also  possess  and  retain  the 
following  species,  with  the  restrictions 
noted,  as  incidental  take  to  these 
exempted  fisheries:  Conger  eels; 
searobins;  black  sea  bass;  red  hake; 
tautog  (blackfish);  blowfish  (puffer); 
cunner;  John  Dory;  mullet;  bluefish; 
tilefish;  longhom  sculpin;  fourspot 
flounder,  alewife;  hickory  shad; 
American  shad;  blueback  herring;  sea 
ravens;  Atlantic  croaker;  spot; 
swordfish;  monkfish  and  monkfish  parts 
up  to  10  percent  by  weight  of  all  other 
species  on  board;  American  lobster  up 
to  10  percent  by  weight  of  all  other 
species  on  board  or  two  hundred 
lobsters,  whichever  is  less;  and  skate 
and  skate  parts  up  to  10  percent  by 
weight  of  all  other  species  on  board. 
***** 

(5)  Addition  or  deletion  of 
exemptions.  An  exemption  may  be 
added,  deleted  or  modified  pursuant  to 
the  procedure  described  in  paragraph 
(a)(7)  of  this  section. 

(d)  Mid-Atlantic  regulated  mesh  area. 
(1)  Area  definition.  The  Mid-Atlantic 
(MA)  regulated  mesh  area  is  that  area 
bounded  on  the  east  by  a  line  running 
from  the  Rhode  Island  shoreline  along 
71*47.5'  W.  long,  to  its  intersection  with 
the  3  nautical  mile  line,  south  along  the 
3  nautical  mile  line  to  Montauk  Point, 
southwesterly  along  the  3  nautical  mile 
line  to  the  intersection  of  72*30'  W. 
long.,  and  south  along  that  line  to  the 
intersection  of  the  outer  boundary  of  the 
EEZ  (see  Figure  1  to  part  651). 

(2)  Gear  restrictions,  (i)  Except  as 
provided  in  paragraphs  (d)(3)  and  (j)  of 
this  section,  and  unless  otherwise 
restricted  under  paragraph  (d)(2)(ii)  of 
this  section,  the  minimum  mesh  size  for 


any  trawl  net,  sink  gillnet.  Scottish 
seine,  purse  seine  or  mid-water  trawl,  in 
'nse.  or  available  for  immediate  use  as 
described  under  paragraph  (c)(4)  of  this 
section,  by  a  vessel  fishing  under  a  DAS 
in  the  multispecies  DAS  program  in  the 
MA  regulated  mesh  area  shall  be  that 
specified  in  the  summer  flounder 
regulations  at  §  625.24(a)  of  this  chapter. 
This  restriction  does  not  apply  to 
vessels  that  have  not  been  issued  a 
Federal  multispecies  permit  under 
§  651.4  and  that  are  fishing  exclusively 
in  state  waters. 

(ii)  Large  mesh  vessels.  When  fishing 
in  the  MA  regulated  mesh  area,  the 
minimum  mesh  size  for  any  sink  gillnet 
on  a  vessel,  or  used  by  a  vessel,  fishing 
under  a  DAS  in  the  Large  Mesh  DAS 
program  specified  in  §  651.22(b)(6)  shall 
be  7-inch  (17.78-cm)  diamond  mesh 
throughout  the  entire  net.  The  minimum 
mesh  size  for  any  trawl  net  on  a  vessel, 
or  used  by  a  vessel,  fishing  under  a  DAS 
in  the  Large  Mesh  DAS  program  shall  be 
8-inch  (20.32-cm)  diamond  mesh 
throughout  the  net.  This  restriction  does 
not  apply  to  nets  or  pieces  of  nets 
smaller  than  3  ft  (0.9  m)x3  ft  (0.9  m).  (9 
sq.  ft  (0.81  m^)),  or  to  vessels  that  have 
not  been  issued  a  Federal  multispecies 
permit  under  §  651.4  and  that  are 
fishing  exclusively  in  state  waters. 

(3)  Exemptions.  Vessels  in  the  MA 
regulated  mesh  area  may  fish  with  or 
possess  nets  of  mesh  size  smaller  than 
the  minimum  size  specified  in 
paragraph  (d)(2)  of  this  section  provided 
that  they  do  not  possess  or  land 
multispecies  finfish,  except  as  provided 
in  §  651.27(b). 

(ii)  Net  stowage  exemption.  Vessels 
may  possess  regulated  species  while  in 
possession  of  nets  with  mesh  smaller 
than  the  minimum  size  specified  in 
paragraph  (d)(2)(i)  of  this  section, 
provided  that  the  nets  are  stowed  and 
are  not  available  for  immediate  use  in 
accordance  with  paragraph  (c)(4)  of  this 
section,  and  provided  that  regulated 
species  were  not  harvested  by  nets  of 
mesh  size  smaller  than  the  minimum 
mesh  size  specified  in  paragraph 
(d)(2)(i)  of  this  section. 

(4)  Additional  exemptions.  The 
Regional  Director  may,  using  the 
process  described  in  either  (a)(7)(i)  or 
(a)(7)(ii),  authorize  an  exemption  for  a 
white  hake  fishery  by  vessels  using 
regulated  mesh  or  hook  gear. 
Determination  of  the  percentage  of 
regulated  species  caught  in  such  a 
fishery  shall  not  include  white  hake. 

(e)*  *  * 

(2)  When  fishing  under  this 
exemption  in  the  GOM/GB  Regulated 
Mesh  Area  vessels  must  have  on  board 


an  authorizing  letter  issued  by  the 
Regional  Director; 

***** 
(f)  *  *  * 

(2)  When  fishing  under  this 
exemption  in  the  GOM/GB  Regulated 
Mesh  Area  vessels  must  have  on  board 
an  authorizing  letter  issued  by  the 
Regional  Director; 
*        *        *        *   >     * 

(i)  Scallop  vessels.  (1)  Except  as 
provided  in  paragraph  (i)(2)  of  this 
section,  scallop  vessels  that  possess  a 
limited  access  permit  under  §650.4  of 
this  chapter,  and  that  are  fishing  under 
the  scallop  DAS  program  described  in 
§650.24,  may  possess  and  land  up  to 
300  lb  (136.1  kg)  of  regulated  species, 
unless  otherwise  restricted  pursuant  to 
§  651.27(a)(2). 

(2)  Combination  vessels  fishing  under 
a  multispecies  DAS  are  subject  to  the 
gear  restrictions  specified  in  §651.20 
and  may  possess  and  land  unlimited 
amounts  of  regulated  species.  Such 
vessels  may  simultaneously  fish  under  a 
scallop  DAS. 

(j)  State  waters  winter  flounder 
exemption.  Any  vessel  issued  a  Federal 
limited  access  multispecies  permit 
under  this  part  may  fish  for,  possess,  or 
land  winter  flounder  while  fishing  with 
nets  of  mesh  smaller  than  the  minimum 
size  specified  in  paragraphs  (a)(2),  (c)f2), 
and  (d)(2)  of  this  section  provided  that: 
***** 

(7)  The  vessel,  when  not  fishing  under 
the  DAS  program,  does  not  fish  for, 
possess,  or  land  more  than  500  lb  (226.8 
kg)  of  winter  flounder; 

***** 

6.  In  §651.21.  paragraphs  (a)(2)(i), 
(b)(2)(i).  (c)(2)(i).  (d)  and  (e) 
introductory  text  are  revised,  and 
paragraphs  (f),  (g).  and  (h)  are  added  to 
read  as  follows: 

§  651 .21    Closed  areas. 

(a)  *   *  * 
(2)*  *  * 

(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters,  or 
pot  gear  designed  and  used  to  take 
hagfish.  and  that  have  no  other  gear  on 
board  capable  of  catching  multispecies 
finfish;  and 
***** 

(b)  *  *  * 
(2)*  *  * 

(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters,  or 
pot  gear  designed  and  used  to  take 
hagfish,  and  that  have  no  other  gear  on 
board  capable  of  catching  multispecies 
finfish; 
***** 

(c)  *  *  * 
(2)  •  *  * 


(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters,  or 
pot  gear  designed  and  used  to  take 
hagfish,  and  that  have  no  other  gear  on 
board  capable  of  catching  multispecies 
finfish; 
***** 

(d)  Transiting.  Vessels  may  transit 
Closed  Area  I,  the  Nantucket  Lightship 
Closed  Area,  the  Northeast  Closure 
Area,  the  Mid-coast  Closure  Area,  and 
the  Massachusetts  Bay  Closure  Area,  as 
defined  in  paragraphs  (a)(1),  (c)(1). 
(f)(1).  (g)(1)  and  (h)(1),  respectively,  of 
this  section,  provided  that  their  gear  is 
stowed  in  accordance  with  the 
provisions  of  paragraph  (e)  of  this 
section. 

(e)  Gear  stowage  requirements. 
Vessels  transiting  the  closed  areas  must 
stow  their  gear  as  follows: 

*         *         *         «         * 

(f)  Northeast  Closure  Area.  (1)  During 
the  period  August  15  through 
September  13,  no  fishing  ves.sel  or 
person  on  a  fishing  vessel  may  enter, 
fish,  or  be,  and  no  fishing  gear  capable 
of  catching  multispecies  finfish.  unless 
otherwise  allowed  in  this  part  may  be, 
in  the  area  known  as  the  Northeast 
Closure  Area  (Figure  3  to  part  651).  as 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated, 
except  as  specified  in  paragraphs  (d) 
and  (0(2)  of  this  section: 


Point 

Latitude 

Longitude 

NE1  

Maine 
shoreline 

68°55  0  W 

NE2 

43°29.6'  N 

68°55  0'  W 

NE3 

44°04.4'  N 

67°48.7-  W. 

NE4  

44°06.9'  N 

67=52  8  W 

NE5 

44°31  2N 

67*02  7  W 

NE6 

Maine 
shoreline 

67''02  7  W 

(2)  Exceptions.  Paragraph  (f)(1)  of  this 
section  does  not  apply  to  persons  on 
fishing  vessels  or  fishing  vessels: 

(i)  That  have  not  been  issued  a 
Federal  multispecies  permit  under 
§  651.4  and  that  are  fishing  exclusively 
in  slate  waters; 

(ii)  Fishing  with  or  using  exempted 
gear  as  defined  under  this  part, 
excluding  mid-water  traw  I  gear, 
provided  that  there  is  no  other  gear  on 
board  capable  of  catching  multispecies 
finfish;  and 

(iii)  Classified  as  charter,  party,  or 
recreational. 

(g)  Mid-coost  Closure  Area.  (1)  Daring 
the  period  November  1  through 
December  31,  no  fi.shing  vessel  or 
person  on  a  fishing  vessel  may  enter, 
fish,  or  be,  and  no  fishing  gear  capable 
of  catching  multispe<;ies  finfish  unless 
otherwise  allowed  in  this  part  may  be. 
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in  the  area  known  as  the  Mid-coast 
Closure  Area  (Figure  3  to  part  651),  as 
defined  by  strai^t  lines  connecting  the 
following  points  in  the  order  stated, 
except  as  specified  in  paragraphs  (d) 
and  (g)(2)  of  this  section: 


Point 

Latitude 

Longitude 

MCI „.. 

42-30'N 

Massadiusetts 
stKKeNne. 

MC2 

42-30'N 

/o-is-w. 

MC3 

42-40tJ 

70-1 5'W. 

MC4 

42-40'N 

70-00^. 

MC5 

,43-00'N 

7onxyw. 

MC8 

43-001^ 

69-30^. 

MC7 

43-15'N 

es-ao-w. 

MC8 

43''15'N 

69-00^. 

MC9 

Maine 
shOfeRne 

69-00'W. 

(2)  Exceptions.  Paragraph  (g)(1)  of  this 
section  does  not  apply  to  persons  on 
fishing  vessels  or  fishing  vessels: 

(i)  Tnat  have  not  been  issued  a 
Federal  multispecies  permit  under 
§651.4  and  that  are  fishing  exclusively 
in  state  waters; 

(ii)  Fishing  with  or  using  exempted 
gear  as  defined  under  this  part, 
excluding  mid-water  trawl  gear, 
provided  that  there  is  no  other  gear  on 
board  capable  of  catching  multispecies 
finfish;  and 

(iii)  Classified  as  charter,  party,  or 
recreational. 

(h)  Massachusetts  Bay  Closure  Area. 
(1)  Ehiring  the  period  March  1  through 
March  30,  no  fishing  vessel  or  person  on 
a  fishing  vessel  may  enter,  fish,  or  be, 
and  no  fishing  gear  capable  of  catching 
multispecies  finfish,  unless  otherwise      ; 
allowed  in  this  part  may  be,  in  the  area 
known  as  the  Massachusetts  Bay 
Closure  Area  (Figure  3  to  part  651),  as 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated, 
except  as  specified  in  paragraphs  (d) 
and  (h)(2)  of  this  section: 


Point 

Latitude 

Longitude 

MB1  

MB2  

42-30'N 

42-30'N 
42-12'  N 
42-12'  N 
Cape  Cod 

shofe- 

line 
42-00'N 

42-00'N 

Massachusetts 

shoreline. 

70-30'W. 

MB3  

70-30'  W. 

MB4  

70-00'  W. 

MB5  

70-00' W. 

MB6  

Cape  Cod 

MB7  

shoreline. 
Massachusetts 

shoreline. 

(2)  Exceptions.  Paragraph  {h)(l)  of  this 
section  does  not  apply  to  persons  on 
fishing  vessels  or  fishing  vessels: 

(i)  Tnat  have  not  been  issued  a 
Federal  multispecies  permit  under 
§651.4  and  that  are  fishing  exclusively 
in  state  waters; 


(ii)  Fishing  with  or  using  exempted 
gear  as  defined  under  this  part, 
excluding  mid-water  trawl  gear, 
provided  that  there  is  no  other  gear  on 
board  capable  of  catching  multispecies 
finfish;  and 

(iii)  Classified  as  charter,  party,  or 
recreational. 

7.  Section  651.22  is  revised  to  read  as 
follows: 

§  651 .22    Effort-control  program  for  limited 
access  vessels. 

(a)  A  limited  access  multispecies 
vessel  issued  a  permit  under  §651. 4(b) 
may  not  fish  for,  possess  or  land 
regulated  species  except  during  a  DAS 
as  allocated  under  and  in  accordance 
with  the  applicable  DAS  program 
described  below,  unless  otherwise 
provided  in  these  regulations. 

(b)  DAS  program— Permit  categories, 
allocations  and  initial  assignments  to 
categories.  Beginning  with  the  1996 
fishing  year,  all  limited  access 
multispecies  permit  holders  shall  be 
assigned  to  one  of  the  following  DAS 
permit  categories  according  to  the 
criteria  specified.  Permit  holders  may 
request  a  change  in  permit  category  for 
the  1996  fishing  year  and  all  fishing 
years  thereafter  as  specified  in 

§  651.4(f)(3).  Each  fishing  year  shall 
begin  on  May  1  and  extend  through 
April  30  of  the  following  year. 

(1)  Individual  DAS  Category— [\)  DAS 
allocation.  Vessels  fishing  under  the 
Individual  DAS  category  shall  be 
allocated  65  percent  of  their  initial  1994 
allocation  baseline  as  established  under 
Amendment  5  to  the  FMP  for  the  1996 
fishing  year  and  50  percent  of  the 
vessel's  initial  allocation  baseline  for 
the  1997  fishing  year  and  beyond,  as 
calculated  under  paragraph  (d)(1)  of  this 
section. 

(ii)  Initial  assignment.  All  vessels 
issued  valid  Individual  DAS  limited 
access  multispecies  permits,  including 
vessels  also  issued  limited  access 
multispecies  Gillnet  category  permits,  as 
of  the  effective  date  of  the  final  rule  for 
Amendment  7,  shall  be  initially 
assigned  to  this  category. 

(2)  Fleet  DAS  Category— (i)  DAS 
allocation.  Vessels  fishing  under  the 
Fleet  DAS  category  shall  be  allocated 
139  DAS  for  the  1996  fishing  year,  and 
88  DAS  for  the  1997  fishing  year  and 
beyond. 

(ii)  Initial  assignment.  As  of  the 
effective  date  of  the  final  rule  for 
Amendment  7,  vessels  issued  valid 
permits  in  one  of  the  following 
categories  shall  be  initially  assigned  to 
this  category:  Fleet  DAS  permit  holders, 
including  vessels  also  issued  limited 
access  multispecies  Gillnet  category 
permits;  limited  access  multispecies 


Hook-Gear  permit  holders;  limited 
access  multispecies  Gillnet  permit 
holders  that  have  not  also  been  issued 
a  permit  in  a  DAS  permit  category; 
limited  access  multispecies  <45  ft  (13.7 
m)  category  permit  holders  that  are 
larger  than  20  ft  (6.1  m)  in  length  as 
determined  by  the  most  recent  permit 
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application. 

(3)  Small  vessel  category— (\)  DAS 
allocation.  Vessels  qualified  and 
electing  to  fish  under  the  Small  Vessel 
category  may  retain  cod,  haddock,  and 
yellowtail  flounder,  combined  up  to  300 
lb  (136.1  kg)  per  trip  without  being 
subject  to  DAS  restrictions.  These 
vessels  are  not  subject  to  a  possession 
limit  for  the  other  multispecies  finfish. 

(ii)  Initial  assignment.  All  vessels 
issued  a  v^lid  limited  access 
multispecies  permit  and  fishing  under 
the  Small  boat  exemption  (less  than  or 
equal  to  45  ft  (13.7  m))  permh  as  of  the 
effective  date  of  the  final  rule  for 
Amendment  7,  and  that  are  20  ft  (6.1  m) 
or  less  in  length  as  determined  by  the 
vessel's  last  application  for  a  permit 
shall  be  initially  assigned  to  this 
category.  Other  vessels  may  elect  to 
change  into  this  category  as  provided  for 
in  §651. 4(f)(3)  if  such  vessel  meets  or 
complies  with  the  following: 

(A)  The  vessel  is  30  ft  (9.1  m)  or  less 
in  length  overall  as  determined  by 
measuring  along  a  horizontal  line  drawn 
from  a  perpendicular  raised  from  the 
outside  of  the  most  forward  portion  of 
the  stem  of  the  vessel  to  a  perpendicular 
raised  from  the  after  most  portion  of  the 
stem; 

(B)  Vessels  for  which  construction 
was  begun  after  May  1, 1994,  must  be 
constructed  such  that  the  quotient  of  the 
overall  length  divided  by  the  beam  will 
not  be  less  than  2.5;  and 

(C)  Acceptable  verification  for  vessels 
20  ft  (6.1  m)  or  less  in  length  shall  be 
U.S.  Guard  documentation  or  state 
registration  papers.  For  vessels  over  20 
ft  (6.1  m)  in  length,  the  measurement  of 
length  must  be  verified  in  writing  by  a 
qualified  marine  surveyor,  or  the 
builder,  based  on  the  boat's  construction 
plans,  or  by  other  means  determined 
acceptable  by  the  Regional  Director.  A 
copy  of  the  verification  must 
accompany  an  application  for  a  Federal 
multispecies  permit  issued  under 
§651.4. 

(D)  Adjustments  to  the  small-boat 
category  requirements,  including 
changes  to  the  length  requirement,  if 
required  to  meet  fishing  mortality  goals, 
may  be  made  following  a  reappraisal 
and  analysis  under  the  framework 
provisions  specified  in  subpart  C  of  this 
part. 

(4)  Hook-Gear  Category— {i)  DAS 
allocation.  Vessels  issued  a  valid 


limited  access  multispecies  Hook-Gear 
permit  shall  be  allocated  139  DAS  for 
the  1996  fishing  year  and  SB  DAS  for  the 
1997  fishing  year  and  beyond.  A  vessel 
fishing  in  this  permit  category  under  the 
DAS  program  must  meet  or  comply  with 
the  following  while  fishing  for,  in 
possession  of,  or  landing,  regulated 
species: 

(A)  Vessels,  and  persons  on  such 
vessels,  are  prohibited  ftom  possessing 
^ear  other  than  hook  gear  on  board  the 
vessel;  and 

(B)  Vessels,  and  persons  on  such 
vessels,  are  prohibited  from  fishing, 
setting,  or  hauling  back,  per  day,  or 
possessing  on  board  the  vessel,  more 
than  4,500  rigged  hooks.  An  unbaited 
hook  and  gangion  that  has  not  been 
secured  to  the  ground  line  of  the  trawl 
on  board  a  vessel  is  deemed  to  be  a 
-replacement  hook  and  is  not  counted 
toward  the  4,500  hook  limit.  A  "snap- 
on"  hook  is  deemed  to  be  a  replacement 
hook  if  it  is  not  rigged  or  baited. 

(ii)  Initial  assignment.  No  vessel  shall 
be  initially  assigned  to  the  Hook-Gear 
category.  Any  vessel  that  meets  the 
qualifications  specified  in  §65 1.4(b)(1) 
may  apply  for  and  obtain  a  permit  to 
fish  under  this  category. 

(5)  Combination  Vessel  Category— [i] 
DAS  allocation.  Vessels  fishing  under 
the  Combination  Vessel  category  shall 
be  allocated  65  percent  of  their  initial 
1994  allocation  baseline  as  established 
under  Amendment  5  to  the  FMP  for  the 
1996  fishing  year  and  50  percent  of  the 
vessel's  initial  allocation  baseline  for 
the  1997  fishing  year  and  beyond,  as 
calculated  under  paragraph  (d)(1)  of  this 
section. 

(ii)  Initial  assignment.  All  vessels 
issued  a  valid  limited  access 
multispecies  permit  qualified  to  fish  as 
a  Combination  Vessel  as  of  the  eHiective 
date  of  the  final  rule*for  Amendment  7 
shall  be  assigned  to  this  category. 

(6)  Lai^e  Mesh  DAS  Category— {i) 
DAS  allocation.  Vessels  fishing  under 
the  Large  Mesh  DAS  category  shall  be 
allocated  155  DAS  for  the  1996  fishing 
year,  and  120  DAS  for  the  1997  fishing 
year  and  beyond.  To  be  eligible  to  fish 
under  the  Large  Mesh  DAS  permit 
category  a  vessel  must  fish  with  gillnet 
gear  with  a  minimum  mesh  net  of  7- 
inch  (17.78-cm)  diamond  or  trawl  gear 
with  a  minimum  mesh  size  of  8-inch 
(20.32-cm)  diamond,  as  described  under 
§651.20(a)(2)(ii).  (c)(2)(ii).  and  (d)(2)(ii). 

(ii)  Initial  assignment.  No  vessel  shall 
be  initially  assigned  to  the  Large  Mesh 
DAS  category.  Any  vessel  that  is 
initially  assigned  to  the  Individual  DAS, 
Fleet  DAS,  or  Small  Vessel  permit 
category  may  request  and  be  granted  a 
change  in  category  into  this  category  as 
specified  in  §651.4(0(3). 


(c)  1996  DAS  appeals.  A  vessel  that 
was  issued  a  valid  1995  limited  access 
multispecies  permit  and  fishing  under 
the  Small  boat  exemption  (less  than  or 
equal  to  45  ft  (13.7  m)),  Hook-Gear  or 
Gillnet  permit  categories,  that  elects  to 
fish  under  the  Individual  DAS  category, 
and  has  not  previously  been  allocated 
Individual  DAS,  is  eligible  to  appeal  its 
allocation  of  DAS  if  it  has  not 
previously  done  so,  as  described  under 
paragraph  (d)(2)  of  this  section.  Each  of 
these  vessel's  initial  allocation  of 
Individual  DAS  will  be  considered  to  be 
176  for  purposes  of  this  appeal  (that  is, 
the  Fleet  DAS  category  baseline  prior  to 
the  1996-1997  reductions). 

(d)  Individual  DAS  allocations — (1) 
Calculation  of  a  vessel's  Individual 
DAS.  The  DAS  assigned  to  a  vessel  for 
purposes  of  determining  that  vessel's 
annual  allocation  under  the  Individual 
DAS  Program  shall  be  calculated  as 
follows: 

(i)  Calculate  the  total  number  of  the 
vessel's  multispecies  DAS  for  the  years 
1988, 1989,  and  1990.  Multispecies  DAS 
are  deemed  to  be  the  total  number  of 
days  the  vessel  was  absent  from  port  for 
a  trip  where  greater  than  10  percent  of 
the  vessel's  total  landings  were 
comprised  of  regulated  species,  minus 
any  days  for  such  trips  in  which  a 
scallop  dredge  was  used; 

(ii)  Exclude  the  year  of  least 
multispecies  DAS;  and 

(iii)  If  2  years  of  multispecies  DAS  are 
remaining,  average  those  years'  DAS,  or, 
if  only  1  year  remains,  use  that  year's 
DAS. 

(2)  Appeal  of  DAS  allocation — (i) 
Appeal  criteria.  Initial  allocations  of 
Individual  DAS  to  those  vessels 
authorized  to  appeal  under  paragraph 
(c)  of  this  section  may  be  apf>ealed  to 
the  Regional  Director  if  a  request  to 
appeal  is  received  by  the  Regional 
Director  no  later  than  July  31, 1996,  or 
30  days  after  the  initial  allocation  is 
made,  whichever  is  later.  Any  such 
appeal  must  be  in  writing  and  be  based 
on  one  or  more  of  the  following 
grounds: 

(A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  applicant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  appUcant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  an  initial 
decision  on  the  written  appeal. 

(iii)  If  the  applicant  is  not  satisfied 
with  the  initial  decision,  the  applicant 
may  request  that  the  appeal  be 
presented  at  a  hearing  before  an  officer 
appointed  by  the  Regional  Director. 


(iv)  The  hearing  officer  shall  present 
his/her  findings  to  the  Regional  Director 
and  the  Regional  Director  will  make  a 
decision  on  the  appeal.  The  Regional 
Director's  decision  on  this  appeal  is  the 
final  administrative  decision  of  the 
Department  of  Commerce. 

(3)  Status  of  vessels  pending  appeal  of 
DAS  allocations.  Vessels,  while  their 
Individual  DAS  allocation  is  under 
appeal,  may  fish  under  the  Fleet  DAS 
category  until  the  Regional  Director  has 
made  a  final  determination  on  the 
appeal.  Any  DAS  spent  fishing  for 
regulated  species  by  a  vessel  while  that 
vessel's  initial  DAS  allocation  is  under 
appeal,  shall  be  counted  against  any 
DAS  allocation  that  the  vessel  may 
ultimately  receive. 

(e)  Accrual  of  DAS.  DAS  shall  accrue 
in  hourly  increments,  with  all  partial 
hours  counted  as  full  hours. 

(f)  Good  Samaritan  credit.  Limited 
access  vessels  fishing  under  the  DAS 
program  and  that  spend  time  at  sea  for 
one  of  the  following  reasons,  and  that 
can  document  the  occurrence  through 
the  U.S.  Coast  Guard,  will  be  credited 
for  the  time  documented: 

(1)  Time  spent  assisting  in  a  U.S. 
Coast  Guard  search  and  rescue 
operation;  or 

(2)  Time  spent  assisting  the  U.S.  Coast 
Guard  in  towing  a  disabled  vessel. 

(g)  Spawning  season  restrictions. 
Vessels  issued  a  valid  Small  Vessel 
category  permit  under  paragraph  (b)(3) 
of  this  section  may  not  fish  for,  possess, 
or  land  regulated  species  between 
March  1  and  March  20  of  each  year.  All 
other  vessels  issued  limited  access 
permits  must  declare  out  and  be  out  of 
the  regulated  muhispecies  finfish 
fishery  for  a  20-day  period  between 
March  1  and  May  31  of  each  fishing  year 
using  the  notification  requirements 
specified  under  §651.29.  If  a  vessel 
owner  has  not  declared,  or  taken,  the 
period  of  time  required  between  March 

1  and  May  31  of  each  fishing  year  on  or 
before  May  12  oTeach  such  year,  the 
vessel  is  prohibited  from  fishing  for. 
possessing  or  landing  any  regulated 
species  during  the  period  May  12 
through  May  31,  inclusive. 

(h)  Declaring  DAS  and  20-day  blocks. 
A  vessel's  owner  or  authorized 
representative  shall  notify  the  Regional 
Director  of  a  vessel's  participation  in  the 
DAS  program  and  declaration  of  its  20- 
day  spawning  period  out  of  the 
multispecies  fishery  using  the 
notification  requirements  specified 
under  §651.29. 

(i)  Adjustments  in  annual  DAS 
allocations.  Adjustments  in  annual  DAS 
allocations,  if  required  to  meet  fishing 
mortality  goals,  may  be  made  following 
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a  raappraisal  and  analysis  as  specified 
in  si^part  C  of  this  part. 

8.  In  §  651.23,  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: . 


1651^    MmiimiinfMii 

(a)  Minimum  fish  sizes  for        ' 
recreational  vessels  and  charter/party 
vessels  that  are  not  fishing  under  a 
miiltlspecies  DAS  are  specified  in 
S  651.34.  All  other  vessels  are  subject  to 
minimum  fish  sizes  (total  length)  as 
follows: 
•        •        •        *        • 

(d)  Exception.  (1)  Each  person  aboard 
a  vessel  issued  a  limited  access  permit 
and  fishing  under  the  DAS  program  may 
possess  up  to  25  lb  (11.3  kg]  of  fillets 
that  measure  less  than  the  minimum 
size,  if  such  fillets  are  from  legal-sized 
fish  and  are  not  offered  or  intended  for 
sale,  trade,  or  barter. 

(e)  Adjustments  of  minimum  size.  (1) 
At  anytime  when  information  is 
avail^Ie,  the  Council  will  review  the 
best  available  mesh  selectivity 
information  to  determine  the 
appropriate  minimum  size  for  the 
species  Usted  in  paragraph  (a)  of  this 
section,  except  winter  flounder, 
according  to  the  length  at  which  25 
percent  of  the  regulated  species  would 
be  retained  by  the  applicable  minimum 
mesh  size. 

(2)  Upon  determination  of  the 
appropriate  minimum  sizes,  the  Council 
shall  propose  the  minimum  fish  sizes  to 
be  implemented  foUoMring  the 
procedures  specified  in  subpart  C  of  this 
part 

(3)  Additional  adjustments  or  changes 
to  the  minimum  fish  sizes  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  exemptions  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  exemptions  as  sp>ecified  in 
paragraph  (c)  of  this  section,  may  be 
made  at  any  time  after  implementation 
of  the  final  rule  as  specified  under 
subpart  C  of  this  part. 

9.  Section  651.27  is  revised  to  read  as 
follows: 

I6S1.27   Additional  posaesaionHmNs  on 
Iwddocic  and  winter  floundir. 

(a)  Haddock— {1]  Multispecies  DAS 
vessels.  A  vessel  issued  a  limited  access 
multispecies  permit  under  this  part  that 
is  fishing  under  a  multispecies  DAS 
may  land,  or  possess  on  board,  up  to 
1000  lb  (453.6  kg)  of  haddock.  Haddock 
on  board  a  vessel  subject  to  this 
possession  limit  must  be  separated  from 
other  species  of  fish  and  stored  so  as  to 
be  readily  available  for  inspection. 

(2)  Scallop  dredge  vessels— (i)  No 
pwson  owning  or  operating  a  scallop 
dredge  vessel  issued  a  permit  luder  this 


part  may  land  haddock  from,  or  possess 
haddock  on  board,  a  scallop  dredge 
vessel.  frt)ra  January  1  through  Jime  30. 

(ii)  No  person  owning  or  operating  a 
scallop  dredge  vessel  without  a  permit 
under  this  part  may  possess  haddock  in, 
or  harvested  from,  the  EEZ,  from 
January  1  through  June  30. 

(iii)  From  July  1  through  December 
31,  no  scallop  dredge  vessel  or  persons 
owning  or  operating  a  scallop  dredge 
vessel,  that  is  fishing  under  the  scallop 
DAS  program  as  described  in 
§651.20(1).  may  land,  or  possess  on 
board,  more  than  300  lbs  (136.1  kg)  of 
haddock.  Haddock  on  board  a  vessel 
subject  to  this  possession  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(b)  Winter  flounder.  A  vessel  issued  a 
limited  access  permit  under  this  part 
that  is  fishing  in  the  MA  regulated  mesh 
area  and  is  not  fishing  under  a 
multispecies  DAS,  may  land,  or  possess 
on  board,  winter  flounder  up  to  10 
percent  by  weight  of  all  other  species  on 
board  or  200  lb  (90.7  kg),  whichever  is 
less.  Winter  floimder  on  board  a  vessel 
subject  to  this  possession  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection  in  standard  totes. 

(c)  Vessels  are  subject  to  any  other 
applicable  possession  limit  restrictions 
of  this  part. 

10.  In  §  651.28,  the  heading  and  the 
first  sentence  of  paragraph  (a),  and 
paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

1 861 .28    Monitoring  requirements. 

(a)  Individual  DAS  limited  access 
multispecies  vessels.  Unless  otherwise 
authorized  or  required  by  the  Regional 
Director  under  §65 1.29(b),  vessel 
owners  fishing  under  the  Individual 
DAS  program  and  Combination  Vessels 
must  have  installed  on  board  an 
operational  VTS  unit  that  meets  the 
minimum  performance  criteria  specified 
in  paragraph  (a)(2)  of  this  section,  or  as 
modified  annually  as  specified  in 
paragraph  (a)(1)  of  this  section.  *  *  * 

(b)  Fleet  DAS  and  other  limited  access 
multispecies  vessels.  Vessels  issued 
limited  access  multispecies  permits  who 
are  participating  in  a  DAS  program  and 
who  are  not  required  to  provide 
notification  using  a  VTS  shall  be  subject 
to  the  call-in  requirements  specified  in 

§  651.29(b). 

(c)  Charter/party  vessels.  Charter/ 
party  vessels  that  are  not  fishing  under 
a  multispecies  DAS  are  subject  to  the 
loUowing  requirements: 

(1)  A  vessel  must  declare  into  and  out 
of  the  charter/party  fishery  providing 
notification  under  §  65i.29(b). 


(2)  Vessels  that  declare  into  the 
charter/party  fishery  are  subject  to  the 
restrictions  in  §  651.34. 

(3)  Once  a  vessel  has  declared  into  the 
charter/party  fishery,  that  vessel  must 
remain  in  the  charter/party  fishery  for  a 
minimum  of  24  hours. 

11.  Section  651.29  is  revised  to  read 
as  follows: 

S  651 .29    DAS  notification  program. 

(a)  VTS  notification.  Unless  otherwise 
authorized  by  the  Regional  Director  as 
specified  in  paragraph  (c)  of  this 
section,  owners  of  vessels  issued  limited 
access  multispecies  permits  that  have 
elected  to  or  are  required  to  use  a  VTS 
system  shall  be  subject  to  the  following' 
requirements: 

(1)  Vessels  that  are  issued  limited 
access  multispecies  permits,  that  have 
crossed  the  demarcation  line  specified 
under  paragraph  (d)(ii)  of  this  section, 
are  deemed  to  be  fishing  under  the  DAS 
program  unless  the  vessel's  owner  or 
authorized  representative  declares  the 
vessel  out  of  die  multispecies  fishery,  by 
notifying  the  Regional  Director  through 
the  VTS.  The  owner  or  authorized 
representative  of  any  vessel  that  has 
bc«n  declared  out  of  the  multispecies 
fishery  must  notify  the  Regional 
Director  through  the  VTS  prior  td 
leaving  port  on  the  vessel's  next  trip 
under  the  DAS  program. 

(2)  If  the  VTS  is  not  available,  or  not 
functional,  and  if  authorized  by  the 
Regional  Director,  a  vessel  owner  must 
comply  with  the  call-in  notification 
requirements  specified  in  paragraph  (b) 
of  this  section. 

(3)  Notification  that  the  vessel  is  not 
under  the  DAS  program  must  be 
received  prior  to  the  vessel  leaving  port. 
A  change  in  status  of  a  vessel  cannot  be 
made  after  the  vessal  leaves  port  or 
before  it  returns  to  port  on  any  fishing 
trip. 

(b)  Call-in  notification.  Vessel  owners 
authorized  or  required  to  provide 
notification  using  the  call-in  system 
shall  be  subject  to  the  following 
requirements: 

(1)  The  vessel  owner  or  authorized 
representative  shall  notify  the  Regional 
Director,  prior  to  leaving  port,  that  the 
vessel  will  be  participating  in  the 
applicable  DAS  program,  or  the  charter 
party  fishery,  by  calling  1-800-260- 
8204  or  508-281-9335,  and  providing 
the  following  information:  Vessel  name 
and  permit  number,  owner  and  caller 
name  and  phone  niunber,  the  type  of 
trip  to  be  taken,  the  port  of  departure, 
and  that  the  vessel  is  beginning  a  trip. 

(2)  A  multispecies  DAS,  or  a  vessel's 
participation  in  the  charter/party 
fishery,  begins  once  the  call  has  been 


received  and  confirmation  given  by  the 
Regional  Director. 

(3)  A  vessel  must  keep  its 
confirmation  number  on  board  for  the 
duration  of  the  trip  and  must  provide  it 
to  an  authorized  officer  upon  request. 

(4)  Upon  returning  to  port,  at  the 
conclusion  of  a  trip  as  defined  in 
paragraph  (d)  of  this  section  or  when  the 
vessel  is  leaving  the  charter/party 
fishery,  the  vessel  owner  or  owner's 
representative  shall  notify  the  Regional 
Director  that  the  trip  has  ended  by 
calling  1-800-260-8204  or  508-281- 
9335,  and  providing  the  following 
information:  Vessel  name  and  permit 
number,  owner  and  caller  name  and 
telephone  number,  port  landed, 
confirmation  number,  and  that  the  trip 
has  ended. 

(5)  A  DAS,  or  the  vessel's 
participation  in  the  charter/party 
fishery,  «nds  when  the  call  has  been 
received  and  confirmation  given  by  the 
Regional  Directw. 


(6)  Any  vessel  issued  a  limited  access 
multispecies  permit  subject  to  the  DAS 
program  and  call-in  requirement,  that 
possess  or  lands  regulated  species, 
except  as  provided  in  §651.23.  shall  be 
deemed  in  the  DAS  program  for 
purposes  of  counting  DAS,  regardless  of 
whether  or  not  the  vessel's  owner  or 
authorized  representative  provided 
adequate  notification  as  required  by  this 
part. 

(7)  Any  change  in  status  of  a  vessel 
cannot  be  done  after  leaving  port  on  any 
fishing  trip. 

(c)  Temporary  authorization  for  use  of 
the  call-in  system.  The  Regional  Director 
may  authorize  or  require,  on  a 
temporary  basis,  the  use  of  an 
alternative  call-in  system  of  notification. 
If  the  call-in  system  is  authorized  or 
Inquired,  the  Regional  Director  shall 
notify  affiected  permit  holders  through  a 
letter,  notification  in  the  Federal 
Register,  or  other  appropriate  means. 
Vessel  owners  authorized  or  required  by 
the  Regional  EHrector  to  provide 


notification  by  a  call-in  system  under 
this  paragraph  shall  be  subject  to  the 
requirements  specified  in  paragraph  (b) 
of  this  section. 

(d)  Counting  of  DAS.  DAS  shall  be 
counted  as  follows: 

(1)  Vessels  fishing  under  the  VTS 
system,  (i)  DAS  for  vessels  that  are 
under  the  VTS  monitoring  system 
described  in  §  651.29(a)  are  counted 
beginning  with  the  first  hourly  location 
signal  received  showing  that  the  vessel 
crossed  the  Vessel  Tracking  System 
Demarcation  Line  leaving  port.  A  trip 
concludes  and  accnial  of  DAS  ends  with 
the  first  hourly  location  signal  received 
showing  that  the  vessel  crossed  the 
Vessel  Tracking  System  Demarcation 
Line  upon  its  return  to  f>ort. 

(ii)  Vessel  Tmcking  System 
Demarcation  Line.  The  VTS 
Demarcation  Line  is  defined  as  straight 
lines  connecting  the  following  points  in 
the  order  stated  (see  Figures  6  and  7  to 
part  651): 


Vessel  Tracking  System  Demarcation  Line 


Description 


I.NoftiMm  terminus  point  (Canada land  mass)  .... 

2.  A  point  east  of  West  Quoddy  Head  Light 

3.  A  point  east  of  Littla  River  LigM  ..._ 

4.  WNsOe  Buoy  "SBr  (SSE  of  Baiter  Island) 

5.  Isle  au  Haut  Ligiit 

6.  Pemaquid  Point  Light _ 

7.  A  point  west  of  Haffway  Rock ~ 

8.  A  point  east  of  Cape  NeddMc  Light ._ 

9.  Menvnack  River  Entrance  "^MT  Whistle  Buoy  .. 

10.  HflttNJt  Point  Gong  Buoy  "1AHP" _. 

11.  Connecting  reference  point _ 

1Z  WhisMe  Buoy  "^  off  Eastern  Point 

13.  Tlie  Graves  Light  (Boston) 

14.  Minets  Ledge  Light 

15.  Famham  Rock  Lighted  BeH  Buoy 

16.  Cape  Cod  Canal  Be«  Buoy  "CC 

17.  A  point  inside  Cape  Cod  Bay  - — 

18.  Race  Point  Lighted  Bel  Buoy  "RP" — 

19.  Peiriced  HW  Bar  Whistle  Buoy  "^PH"  

20.  Connecting  point,  off  Nauset  Light  

21.  A  point  south  of  Chatham  "C"  Whistle  Buoy  .... 

22.  A  point  in  eastern  Vineyard  Sound 

23.  A  point  east  of  Maitiia's  Vineyard  

24.  A  point  east  of  Great  PL  Light,  Nantucket 

25.  A  point  SE  of  Sankaty  Head.  Nantucket  

26.  A  point  west  of  ftantucket ~ 

27.  Squibnocket  Lighted  BeH  Buoy  T 

28.  Wilbur  Point  (on  ScontKut  Neck) 

29.  Mishaum  Point  (on  Smith  Neck) - 

30.  Sakonnet  Entrance  Lighted  Whistle  Buoy  "SR" 

31.  Point  Judith  Lighted  Whistle  Buoy  "2" 

32.  A  point  off  Bhxk  Island  Southeast  Light 

33.  Shinnecock  Inlet  Lighted  Whistle  Buoy  "SH"  ... 

34.  Scotland  Horn  Buoy  "S",  off  Sandy  Hook  (NJ) 

35.  Bamegat  Lighted  Gong  Buoy  "2" 

36.  A  point  east  of  Atlantic  City  Light  _ 

37.  A  point  east  of  Hereford  Inlet  Li^ _ 

38.  A  point  east  of  Cape  Hentopen  Light  

39.  A  point  east  of  FenwKk  Island  Light 

40.  A  point  NE  of  Assateague  Island  (VA) 

41.  Wachapreague  Inlet  Lighted  Whistle  Buoy  "A" 

42.  A  point  NE  of  Cape  Henry 

43.  A  point  east  of  Currituck  Beach  Light 


Longitude 


45'03'N 

86*47'  W. 

44*48.9-  N 

66*56.1' W 

44'3§.0'N 

67*10.5' W 

44*1 3.6'  N 

68*10.8' W 

44'03.9'N 

68*39.1' W 

43*50.2' N 

69*30.4'  W 

43*38.0' N 

70*05.aW 

43*09.9' N 

70*34.5'  W 

42*48.6'  N 

70*47.1' W 

42*42.0' N 

70*37.5'  W 

42*40' N 

70*30- W. 

42*34.3'  N 

70*39.8'  W 

42*21.9' N 

70*52^  W 

42*16.^N 

70*45.6'  W 

42*06.6' N 

70*36.5'  W 

41*48.9'  N 

70*27.7'  W 

41*48.9' N 

70*05' W. 

42-04.9' N 

70*16.8'  W 

42^)7.0'  N 

70*06.2- W 

41*60' N. 

69*53' W. 

41*38'  N. 

69*56.2' W 

41*30' N 

70*33' W. 

41*22.2'  N 

70*24.6'  W 

41*23.4' N. 

69*57'  W. 

41''13'N 

69*57-  W. 

41*15.6' N 

70*25.2'  W 

41*15.7N 

70*46.3'  W 

41*35.2'  N 

70*51.2- W 

41*31.0  N 

70*57.2'  W 

41*25.7'  N 

71*13.4' W 

41*19.3' N 

71*28.6-  W 

41*08.2'  N 

71*32.1' W 

40*49.0'  N 

72*28.6-  W 

40*26.5'  N 

73*55.0'  W 

39*45.5'  N 

73*59.5-  W 

39*21.9'  N 

74*22.7'  W 

39nX).4'  N 

74*46'  W. 

38'47'  N 

75*04'  W. 

38*27.1'  N 

75*02'  W. 

38*00' N 

75*13-  W. 

37*35.0'  N. 

75*33.7-  W 

36*55.6'  N 

75*58.5-  W 

36*22.6'  N 

75*48  W 

Lattude 
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VESSEL  Tracking  System  Demarcation  Line— Continued 


Description 

44.  Oregon  Inlet  (NO)  WhistJe  Buoy 

45.  Wimbte  Shoals,  east  o(  Ctwcamacomico 

46.  A  point  SE  (A  Cape  Hatteras  Light 

47.  Haneras  Inlet  Entrance  Buoy  "HI" 

4&  Ocracoto  hiM  Whistle  Buoy  "OC" 

49.  A  poM  east  ot  Cape  Lookout  Light 

50.  Southern  terminus  point 


Longitude 


35''48.5'  N 
35«36'N 
35M2.5'  N 

35-01.5' N 
34«36.5'  N 
34»35'N 


Latitude 


75»30'  W. 
ZS"^'  W. 
75'2Xy  W. 
75"'46'  W. 
76»00.5'W. 
76''30'  W. 
76"41'  W. 


(2)  Gillnet  vessels  under  the  call-in 
system.  Accrual  of  DAS  under  the  call- 
in  notification  system  for  vessels  fishing 
with  gillnet  gear  begins  once  the  phone 
call  has  been  received,  and  confirmation 
has  been  given  by  the  Regional  Director. 
DAS  continue  to  accrue  as  long  as  the 
vessel's  gillnet  gear  remains  in  the  water 
or  on  the  vessel  when  retiuning  to  port. 
A  trip  concludes  and  accrual  of  DAS 
ends  when  a  vessel  returns  to  port  with 
all  of  its  gillnet  gear  that  was  in  the 
water  on  board,  the  phone  call  has  been 
received,  and  confirmation  has  been 
given  by  the  Regional  Director. 

(3)  A//  other  vessels  under  the  call-in 
system.  Accrual  of  DAS  under  the  call- 
in  notification  system  begins  once  the 
phcme  call  has  been  received  and 
confirmation  has  been  given  by  the 
Regional  Director.  A  trip  concludes  and 
accrual  of  DAS  ends  when  after 
returning  to  port,  the  phone  call  has 
been  received  and  confirmation  has 
been  given  by  the  Regional  Director. 

12.  m  S  651.31,  paragraph  (d)  is  added 
to  read  as  follows: 


1661^1    Al 


(d)  Industry  funded  observer  coverage. 
NMFS  may  accept  observer  coverage 
funded  by  outside  sources  provided  the 
following  requirements  are  met: 

(1)  All  coverage  conducted  by  such 
observers  is  determined  by  NMFS  to  be 
in  compUance  with  NMFS'  observer 
guidelines  and  procedures; 

(2)  The  owner  or  operator  of  the 
vessel  comphes  with  all  other  i 
provisions  of  this  part;  and  ' 

(3)  The  observer  is  approved  by  the 
Regional  Director. 

13.  Section  651.32  is  revised  to  read 
as  follows:  | 

flB1.32   ankgllinatraqulramentato 
raduea  harbor  porpoiae  takaa. 

(a)  Areas  closed  to  sink  gillnets.  The 
closed  area  restrictions  prohibiting  sink 
gillnets  in  the  areas  and  times  specified 
in  §  651.21(f)  through  §  651.32(h)  are 
implemented  in  order  to  reduce  the 
takes  of  harbor  porpoise  consistent  with 
the  harbor  porpoise  mortality  reduction 
goals.  Additional  restrictions  may  be 
implemented  following  a  reappraisal 


and  analysis  under  the  framework 
provisions  specified  in  paragraph  (b)  of 
this  section. 

(b)  Framework  adjustment.  (1)  At  least 
annually  the  Regional  Director  will 
provide  the  Council  with  the  best 
available  information  on  the  status  of 
Gulf  of  Maine  harbor  porpoise  including 
•estimates  of  abundance  and  estimates  of 
bycatch  in  the  sink  gillnet  fishery. 
Within  60  days  of  receipt  of  that 
information,  the  Council's  Harbor 
Porpoise  Review  Team  shall  complete  a 
review  of  the  data,  assess  the  adequacy 
of  existing  regulations,  evaluate  the 
impacts  of  other  measures  that  reduce 
hari>or  porpoise  take  and,  if  necessary, 
recommend  additional  measures  in  light 
of  the  Council's  harbor  porpoise 
mortality  reduction  goals.  In  addition, 
the  HPRT  shall  make  a  determination  on 
whether  other  conservation  issues  exist 
that  require  a  management  response  to 
meet  the  goals  and  objectives  outlined 
in  the  FMP.  The  HPRT  shall  report  its 
findings  and  recommendations  to  the 
Council. 

(2)  After  receiving  and  reviewing  the 
HPRT's  findings  and  recommendations, 
the  Council  shall  determine  whether 
adjustments  or  additional  management 
measures  are  necessary  to  meet  the  goals 
and  objectives  of  the  FMP.  If  the 
Council  determines  that  adjustments  or 
additional  management  measures  are 
necessary,  or  at  any  other  time  in 
consultation  with  the  HPRT,  it  shall 
develop  and  analyze  appropriate 

■  management  actions  over  the  span  of  at 
least  two  Council  meetings. 

(3)  The  Council  may  request  at  any 
time  that  the  HPRT  review  and  make 
recommendations  on  any  harbor 
porpoise  take  reduction  measures  or 
develop  additional  take  reduction 
proposals. 

(4)  The  Council  shall  provide  the 
■  public  with  advance  notice  of  the 

availability  of  the  proposals,  appropriate 
rationale,  economic  and  biological 
analyses,  and  opportunity  to  comment 
on  them  prior  to  and  at  the  second 
Council  meeting.  The  Council's 
recommendation  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 


categories  specified  under 
§  651.40(b)(1). 

(5)  If  the  Coimcil  recommends  that 
the  management  measures  should  be 
published  as  a  final  rule,  the  Council 
must  consider  at  least  the  factors 
specified  in  §  651.40(b)(2). 

(6)  The  Regional  Director  may  accept, 
reject,  or  with  Council  approval,  modify 
the  Council's  recommendation, 
including  the  Council's 
recommendation  to  publish  a  final  rule, 
as  specified  under  §  651.40(b)(3). 

14.  Section  651.33  is  revised  to  read 
as  follows: 

§  661 .33    Open  acceaa  permit  rastrictiona. 

(a)  Handgear  permit.  A  vessel  issued 
a  valid  open  access  Handgear  permit 
issued  under  §  651.4(c)  is  subject  to  the 
following  restrictions: 

(1)  The  vessel  may  possess  and  land 
up  to  300  lb  (136.1  kg)  of  cod,  haddock, 
and  yellowtail  flounder,  combined,  per 
trip,  and  unlimited  amounts  of  the  other 
multispecies  finfish  provided  that  it 
does  not  use,  or  possess  on  board,  gear 
other  than  rod  and  reel  or  handlines 
while  in  possession  of,  fishing  for,  or 
landing  multispecies  finfish. 

(2)  A  vessel  may  not  fish  for,  possess, 
or  land  regulated  species  between 
March  1  and  March  20  of  each  year. 

(b)  Charter/party  permit.  A  vessel  that 
has  been  issued  a  valid  open  access 
Charter/party  permit  under  §  651.4(c), 
and  has  declared  into  the  charter/party 
fishery,  is  subject  to  the  restrictions  on 
gear,  recreational  minimum  fish  sizes 
and  prohibitions  on  sale  specified  in 

§  651.34,  and  any  other  applicable 
provisions  of  this  part. 

(c)  Scallop  Multispecies  Possession 
Limit  Permit.  A  vessel  that  has  been 
issued  a  valid  open  access  Scallop 
Multispecies  Possession  Limit  permit 
under  §651. 4(c)  may  possess  and  land 
up  to  300  lb  (136.1  kg)  of  regulated 
species  when  fishing  under  a  scallop 
DAS  as  described  under  §  651.20(1), 
provided  the  vessel  does  not  fish  for, 
possess  or  land  haddock  during  January 
1  through  June  30  as  specified  under 
§651.27(a)(2)(i). 

15.  Section  651.34  is  added  to  subpart 
B  to  read  as  follows: 


§651.34    Recreational  and  charter-party 
restrtctkMis. 

(a)  Recreational  gear  restrictions. 
Persons  aboard  charter  or  party  vessels 
permitted  under  this  part  and  not 
fishing  under  the  DAS.  program,  and 
recreational  fishing  vessels  in  the  EEZ, 


are  prohibited  from  fishing  with  more 
than  two  hooks  per  line  and  one  line  per 
angler  and  must  stow  all  other  fishing 
gear  on  board  the  vessel  as  specified 
under  §§  651.20(c)(4)  and  651.21(e)(2), 
651.21(e)(3)  and  651.21(e)(4). 


(b)  Recreational  minimum  fish  sizes. 
(1)  Persons  aboard  charter  or  party 
vessels  permitted  under  this  part  and 
not  fishing  under  the  DAS  program,  and 
recreational  fishing  vessels  in  the  EEZ, 
are  subject  to  minimum  fish  sizes  (total 
length)  as  follows: 


Recreational 

Species 

Inches 

1996 

1997* 

Cod  

20  (50.8  cm) 
20  (50.8  cm) 
19  (48.3  cm) 
14  (35.6  cm) 

13  (33.0  cm) 

14  (35.6  cm) 
12  (30.5  cm) 
9  (22.9  cm) 

21  (53.3  cm). 

Haddock 

21  (53.3  cm) 
19  (48.3  cm) 
14  (35.6  cm) 

13  (33.0  cm) 

14  (35.6  cm) 
12  (30.5  cm) 

Pollock                          

Witch  flounder  (orav  sole) 

Yellowtail  fkxjnder    

American  olaice  (dab)    

Winter  flounder  (blackt>ack)                    

RedTish        

9  (22.9  cm). 

(2)  Exception.  Vessels  may  possess 
fillets  less  than  the  minimum  size 
specified  if  the  fillets  are  taken  from 
legal-sized  fish  and  are  not  offered  or 
intended  for  sale,  trade  or  barter. 

(c)  Possession  restrictions.  Each 
person  on  a  recreational  vessel  may  not 
possess  more  than  10  cod  and/or 
haddock,  combined,  in  or  harvested 
from  the  EEZ: 

(1)  For  purposes  of  counting  fish, 
fillets  will  be  converted  to  whole  fish  at 
the  place  of  landing  by  dividing  fillet 
number  by  two.  If  fish  are  filleted  into 

a  single  (butterfly)  fillet,  such  fillet  shall 
be  deemed  to  be  from  one  whole  fish. 

(2)  Cod  and  haddock  harvested  by 
recreational  vessels  with  more  than  one 
person  aboard  may  be  pooled  in  one  or 
more  containers.  Compliance  with  the 
possession  limit  will  be  determined  by 
dividing  the  number  of  fish  on  board  by 
the  munber  of  persons  aboard.  If  there 
is  a  violation  of  the  possession  limit  on 
board  a  vessel  carrying  more  than  one 
person,  the  violation  shall  be  deemed  to 
have  been  committed  by  the  owner  and 
operator. 

(3)  Cod  and  haddock  must  be  stored, 
so  as  to  be  readily  available  for 
inspection. 

(d)  Restrictions  on  sale.  It  is  unlawful 
to  sell,  barter,  trade,  or  otherwise 
transfer  for  a  commercial  purpose,  or  to 
attempt  to  sell,  barter,  trade,  or 
otherwise  transfer  for  a  commercial 
purpose,  multispecies  fififish  caught  or 
landed  by  charter  or  party  vessels 
permitted  under  this  part  not  fishing 
under  a  DAS  or  a  recreational  fishing 
vessels  fishing  in  the  EEZ. 

15.  Section  651.40  is  revised  to  read 
as  follows: 


§  651 .40    Framework  Specifications. 

(a)  Annual  review.  The  Multispecies 
Monitoring  Committee  (MSMC)  shall 
meet  on  or  before  November  15  of  each 
year  to  develop  target  TACs  for  the 
upcoming  fishing  year  and  options  for 
Council  consideration  on  any  changes, 
adjustment  or  additions  to  DAS 
allocations,  closed  areas  or  other 
measures  necessary  to  achieve  the  FMP 
goals  and  objectives. 

(1)  The  MSMC  must  review  available 
data  pertaining  to  the  following: 

(i)  Catch  and  landings: 

(ii)  DAS  and  other  measures  of  fishing 
effort; 

(iii)  Survey  results; 

(iv)  Stock  status; 

(v)  Current  estimates  of  fishing 
mortality;  and 

(vi)  Any  other  relevant  information. 

(2)  Based  on  this  review,  the  MSMC 
shall  recommend  target  TACs  and 
develop  options  necessary  to  achieve 
the  FMP  goals  and  objectives,  which 
may  include  a  preferred  option.  The 
MSMC  must  demonstrate  through 
analysis  and  documentation  that  the 
options  it  develops  are  expected  to  meet 
the  FMP  goals  and  objectives.  The 
MSMC  may  review  the  performance  of 
different  user  groups  or  fleet  sectors  in 
developing  options.  The  range  of 
options  developed  by  the  MSMC  may 
include  any  of  the  management 
measures  in  the  FMP  including,  but  not 
Umited  to: 

(i)  The  annual  target  TACs  which 
must  be  based  on  the  projected  fishing 
mortality  levels  required  to  meet  the 
goals  and  objectives  outlined  in  the 
FMP  for  the  10  regulated  species; 

(ii)  DAS  changes; 

(iii)  Possession  limits; 

(iv)  Gear  restrictions; 

(v)  Closed  areas; 


(vi)  Permitting  restrictions; 

(vii)  Minimum  fish  sizes; 

(viii)  Recreatianal  fishing  measures; 
and 

(ix)  Any  other  management  measures 
currently  included  in  the  FMP 

(3)  The  Council  shall  review  the 
recommended  target  TACs  and  all  of  the 
options  developed  by  the  MSMC,  other 
relevant  information,  consider  public 
comment,  and  develop  a 
recommendation  to  meet  the  FMP 
objective  that  is  consistent  with  other 
applicable  law.  If  the  (Douncil  does  not 
submit  a  recommendation  that  meets 
the  FMP  objectives  and  is  consistent 
with  other  applicable  law,  the  Regional 
Director  may  adopt  any  option 
developed  by  the  MSMC,  unless 
rejected  by  the  Council,  as  specified  in 
(a)(5)  of  this  section,  provided  that  the 
option  meets  the  FMP  objective  and  is 
consistent  with  other  applicable  law. 

(4)  Based  on  this  review,  the  Council 
shall  submit  a  recommendation  to  the 
Regional  Director  of  any  changes, 
adjustments  or  additions  to  DAS 
allocations,  closed  areas  or  other 
measures  necessary  to  achieve  the 
FMP's  goals  and  objectives.  Included  in 
the  Council's  recommendation  will  be 
supporting  documents,  as  appropriate, 
concerning  the  environmental  and 
economic  impacts  of  the  proposed 
action  and  the  other  options  considered 
by  the  Council. 

(5)  If  the  Council  submits,  on  or 
before  January  7,  a  recommendation  to 
the  Regional  Director  after  one  Council 
meeting,  and  the  Regional  Director 
concurs  with  the  recommendation,  the 
Regional  Director  shall  publish  the 
Council's  recommendation  in  the 
Federal  Register  as  a  proposed  rule.  The 
Federal  Register  notification  of 
proposed  action  will  provide  for  a  30- 
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day  public  comment  period.  The 
Council  may  instead  submit  its 
recommendation  on  or  before  February 
1  if  it  chooses  to  follow  the  framework 
process  outlined  in  paragraph  (b)  of  this 
section  and  requests  that  the  Regional 
Director  publish  the  recommendation  as 
a  final  rule.  If  the  Regional  Director 
concurs  that  the  Council's 
recommendation  meets  the  FMP 
objective  and  is  consistent  with  other 
applicable  law  and  determines  that  the 
recommended  nianagement  measures  be 
published  as  a  final  rule,  the  action  will 
be  pubUshed  as  a  final  rule  in  the 
Federal  Register.  If  the  Regional 
Director  concurs  that  the 
recommendation  meets  the  FMP 
objective  and  is  consistent  with  other 
applicable  law  and  determines  that  a 
proposed  rule  is  warranted,  and  as  a 
result  the  effective  date  of  a  final  rule 
falls  after  the. start  of  the  fishing  year  on 
May  1,  fishing  may  continue.  However, 
DAS  used  by  a  vessel  on  or  after  May 
1  will  be  counted  against'«ny  DAS 
allocation  the  vessel  ultimately  receives 
for  that  year. 

(6)  If  the  Regional  Director  concurs  in 
the  Council' s  recommendation,  a  final 
rule  shall  be  published  in  the  Federal 
Register  on  or  about  April  1  of  each 
year,  with  the  exception  noted  in 
paragraph  (a)(5)  of  this  section.  If  the 
Council  fails  to  submit  a 
recommendation  to  the  Regional 
Director  by  February  1  that  meets  the 
FMP  goals  and  objectives,  the  Regional 
Director  may  publish  as  a  proposed  rule 
one  of  the  options  reviewed  and  not 
rejected  by  the  Council,  provided  that 
the  option  meets  the  FMP  objective  and 
is  consistent  with  other  applicable  law. 
If,  after  considering  public  comment, 
the  Regional  Director  decides  to  approve 
the  option  published  as  a  proposed  rule, 
the  action  will  be  published  as  a  final 
rule  in  the  Federal  Register. 

(b)  Within  season  management  action. 
The  Council  may,  at  any  time,  initiate 
action  to  add  or  adjust  management 
measures  if  it  finds  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  FMP. 

(1)  Adjustment  process.  After  a 
management  action  has  been  initiated. 


the  Council  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  shall  provide  the 
public  with  advance  notice  of  the 
availability  of  both  the  proposals  and 
the  analysis,  and  opportunity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting.  The  Council's 
recommendation  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories: 

(i)  DAS  changes; 

(ii)  Effort  monitoring; 

(iii)  Data  reporting; 

(iv)  Possession  limits; 

(v)  Gear  restrictions; 

(vi)  Closed  areas; 

(vii)  Permitting  restrictions; 

(viii)  Crew  limits; 

(ix)  Minimum  fish  sizes; 

(x)  Onboard  observers; 

(xi)  Minimum  hook  size  and  hook 
style; 

(xii)  The  use  of  crucifiers  in  the  hook 
fishery; 

(xiii)  Fleet  sector  shares; 

(xiv)  Recreational  fishing  measures; 

(xv)  Area  closures  and  other 
appropriate  measures  to  mitigate  marine 
mammal  entanglements  and 
interactions;  and 

(xvi)  Any  other  management  measures 
currently  included  in  the  FMP. 

(2)  Council  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  the  Council 
shall  make  a  recommendation  to  the 
Regional  Director.  The  Council's 
recomnjendation  must  include 
supporting  rationale,  and,  if 
management  measures  are 
recommended,  an  analysis  of  impacts, 
and  a  recommendation  to  the  Regional 
Director  on  whether  to  publish  the 
management  measures  as  a  final  rule.  If 
the  Council  recommends  that  the 
management  measures  should  be 
published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 


time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures; 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource;  and 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  Regional  Director  action.  If  the 
Council's  recommendation  includes 
adjustrnents  or  additions  to  management 
measures,  and  if  after  reviewing  the 
Council's  recommendation  and 
supporting  information: 

(i)  The  Regional  Director  concurs  with 
the  Council's  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  may  be  published  as  a  final 
rule  based  on  the  factors  specified  in 
paragraph  (b)(2)  of  this  section,  the 
action  will  be  published  in  the  Federal 
Register  as  a  final  rule;  or 

(ii)  The  Regional  Director  concurs 
with  the  Council's  recommendation  and 
determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additional  public  comment,  if  the 
Regional  Director  concurs  with  the 
Council  recommendation,  the  action 
will  be  published  as  a  final  rule  in  the 
Federal  Register;  or 

(iii)  The  Regional  Director  does  not 
concur,  the  Council  will  be' notified,  in 
writing,  of  the  reasons  for  the  non- 
concurrence. 

(c)  Nothing  in  this  section  is  meant  to 
derogate  from  the  authority  of  the 
Secretary  of  Commerce  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson  Act. 

16.  Figure  5  to  part  651  is  removed 
and  reserved,  and  Figures  1,3,  and  4  to 
part  651  are  revised  to  read  as  follows: 

BILUNG  CODE  3510-22-W 


Figure  1  to  part  651 --Regulated  Mesh  Area 
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Figure    3    to    part    651--Clo?ed    Area: 
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Figure  4  to  part  651 — Exemption  Areas 


[FR  Doc.  96-4709  Filed  2-29-96;  2:05  pm] 
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SO  CFR  Part  686 
(LaoaasssA] 

QoWen  Crab  Fishery  Off  the  Southern 
Atlantic  States;  Initial  Regulations 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a  fishery 

management  plan  and  request  for 

comments. 

SUMNARY:  NMFS  announces  that  the 
South  Atlantic  Fishery  Management 
Council  has  submitted  the  Fishery 
Management  Plan  for  the  Golden  Crab 
Fishery  of  the  South  Atiantic  Region 
(FMP)  for  review,  approval,  and 
implementation  by  NMFS.  Written 
comments  are  requested  firom  the 
public. 

DATES:  Written  comments  must  be 
received  on  or  before  April  25, 1996. 
AODRESSESr  Comments  must  be  sent  to 
the  Southeast  R^onal  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  the  FMP.  which 
includes  a  regulatory  impact  review,  a 
social  impact  assessment,  and  an 
environmental  assessment,  should  be 
sent  to  the  South  Atlantic  Fishery 
Management  Coimcil,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  telephone:  803-571-4366;  FAX 
803-769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter].  Eldridge,  813-570-5305. 
SUPPLBCNTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared  fishery 
management  plan  (plan)  be  submitted  to 
NfffS  for  review  and  approval. 


UMI 


disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  NMFS, 
upon  receiving  a  plan,  immediately 
publish  a  document  in  the  Federal 
Register  stating  that  the  plan  is  available 
forpublic  review  and  comment. 

"rtie  FMP  proposes  to:  (1)  Define  the 
management  unit  and  optimum  yield  for 
the  golden  crab  fishery;  (2)  define 
overfishing  for  species  in  the 
management  unit;  (3)  establish  a 
controlled  access  program,  including 
initial  eligibility  criteria  for  vessel 
permits,  restricted  fishing  zones,  and 
procedures  for  appeals,  transfers,  and 
renewal  of  permits;  (4)  specify 
authorized  gear  for  the  fishery;  (5) 
establish  gear  identification 
requirements;  (6)  specify  maximum 
allowable  trap  sizes;  (7)  require  escape 
gaps  and  a  degradable  panel  on  each 
trap;  (8)  establish  minimum  depth  limits 
for  use  of  traps;  (9)  prohibit  tending  of 
traps  by  unauthorized  individuals;  (10) 
modify  the  definition  of  the  term 
"crustacean  trap"  in  the  regulations 
governing  the  South  Atlantic  snapper- 
grouper  fishery  (50  CFR  part  646)  to 
accommodate  use  of  traps  in  tbe  golden 
crab  fishery;  (11)  prohibit  the  sale  of 
female  golden  crabs  and  limit  retention 
of  female  crabs  to  no  more  than  0.5 
percent,  by  number,  of  all  golden  crabs 
on  board  the  vessel;  (12)  require  that 
golden  crabs  be  landed  whole;  (13)  limit 
sale  of  golden  crab  by  permitted  vessels 
to  permitted  golden  crab  dealers;  (14) 
require  that  permitted  golden  crab 
dealers  purchase  golden  crab  caught  in 
the  exclusive  economic  zone  only  bom 
permitted  vessels;  (15)  prohibit 
possession  of  snapper-grouper  species 
in  whole,  gutted,  or  filleted  form  on 
board  a  vessel  fishing  for  or  possessing 
golden  crab;  (16)  establish  permit  and 
reporting  requirements  for  fishermen 


and  dealers;  (17)  require  mandatory 
observer  coverage  if  a  vessel  is  selected; 
and  (18)  estabUsh  a  regulatory 
adjustment  framework  procedure  to 
allow  timely  implementation  of  changes 
in  the  fMP's  management  measures. 

Based  on  a  preliminary  evaluation  of 
the  FMP,  the  Director,  Southeast  Region, 
NMFS,  (Regional  Director),  has 
disapproved  a  provision  of  the  FMP  that 
would  have  required  100  percent  of  the 
owners  or  operators  of  permitted  vessels 
to  maintain  and  submit  vessel  logbook 
information.  The  Regional  Director 
believes  that  the  metiiods  of  obtaining 
management  data  requested  by  the 
Council,  and  the  appropriate  sampling 
system  for  such  data,  are  operational 
determinations  properly  made  by 
NMFS.  Accordingly.  NMFS  has 
determined  that  tiie  level  of  sampling  of 
vessels  required  to  obtain  the  Council's 
requested  data  is  not  a  matter  of 
sufficient  scope  and  substance 
warranting  review  under  subsection 
304(a)(1)(A)  of  the  Magnuson  Act. 
Initially,  NMFS  intend^  to  select  all 
permitted  vessels  to  submit  logbcraks 
but  may  reduce  the  level  of  reporting  if 
NMFS  subsequently  determines  that  100 
percent  coverage  is  no  longer  necessary. 

Proposed  regulations  to  implement 
those  measures  of  the  FMP  that  were  not 
disapproved  based  on  the  preliminary 
evaluation  are  scheduled  for  publication 
within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  28, 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  9&-501S  Filed  2-29-96;  10:52  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Suppiemsntal  Envlronfnsntal  ImfMCt 
Statsmant  for  the  Revised  Land  and 
Resource  Managenwnt  Plan,  George 
WasMnglonMational  Forest-Oil  and 
Gas  Leniing  in  Laurel  Fork  Special 
Management  Arsa 

AGENCY:  Forest  Service,  USDA. 
action:  Notice;  intent  to  prepare  a 
su{^lemental  Envinmmental  Impact 
Statement. 

summary:  Hie  Forest  Service  will 
prepare  a  draft  asd  final  supplement  to 
the  Final  Envinmmental  Impact 
Statement  (FEIS)  for  the  George 
Washiiigt(Hi  Natimial  Forest's  Revised 
Land  and  Resource  Management  Plan 
(Fraest  Plan)  filed  in  January  1993.  The 
supplement  is  for  a  proposed  action  to 
reconsidw  the  consent  and  availabiUty 
decisions  on  oil  and  gas  leasing  in  the 
Laurel  Fork  Special  Management  Area. 
This  proposed  acticxi  is  Ukely  to  result 
in  a  nonsignificant  amendment  to  the 
Forest  Plan. 

The  agency  invites  written  comments 
and  suggestions  that  are  within  the 
scope  of  the  proposed  action  and 
analysis  for  the  supplement.  In  addition, 
the  agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal,  so  those  interested  and 
affected  may  participate  in  the  process 
and  contribute  to  the  final  decision. 
CtATE:  A  draft  supplement  to  the  FEIS  is 
expected  to  be  available  for  public 
comment  by  June  1996.  Public 
comments  on  the  proposal  are  welcome 
prior  to  the  draft  supplement  as  well. 
ADDRESSES:  Send  written  comments  and 
suggestions  to  William  E.  Damon,  Jr., 
Forest  Supervisor,  5162  Valleypointe 
Parkway,  Roanoke,  VA  24019-3050. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Landgraf,  Planning  Staff  Officer  at  (540) 
265-6054  or  Dave  Plunkett, 


Interdisciplinary  (ID)  Team  Leader  at 
(540) 564-8300. 

SUPPLEMENTARY  MFORMATION:  The 
Revised  George  Washington  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan)  was  approved  on 
January  21, 1993.  In  the  Forest  Plan,  the 
agency  determined  that  the  biological 
and  recreational  values  of  the  Laurel 
Fork  Special  Management  Area  (SMA) 
can  be  protected  while  allowing  oil  and 
gas  leasing.  However,  the  agency  has 
now  determined  that  these  values  in 
Laurel  Fork  might  be  better  maintained 
and  enhanced  under  a  different 
management  scenario.  Therefore,  to 
avoid  future  conflicts  over  management 
of  surface  and  subsurfece  resources,  the 
agency  believes  there  is  a  need  to 
change  the  Plan  to  more  tighUy  focus 
management  on  these  values. 

Currently,  the  Regional  Forester  has 
given  consent  to  the  Bureau  of  Land 
Management  (BLM)  to  lease  the  Laurel 
Fork  area  in  the  futiue  for  surface 
occupancy  by  using  controlled  surface 
use  stipulations.  This  area  was  made 
available  for  leasing  %vith  such 
stipulations  in  the  Revised  Forest  Plan. 

Laurel  Fork  is  located  in  the  very 
northwest  comer  of  Highland  County, 
about  10  miles  from  Monterey,  Virginia. 

The  agency  and  the  public  have  long 
recognized  that  Laurel  Fork  is  unique 
for  its  biological  features  not  commonly 
found  elsewhere  in  Virginia.  It  contains 
one  of  Virginia's  finest  examples  of  a 
northern  boreal  natural  community  of 
northern  hardwoods  and  red  spruce.  At 
least  25  species  of  plants  and  animals 
have  their  only  known  occurrence 
within  the  state  there.  The  area  contains 
three  endangered  species  (the  federally 
endangered  Virginia  northern  flying 
squirrel,  the  state  endangered  snowshoe 
hare  and  water  shrew).  These  biological 
features  make  visiting  the  area  a  unique 
recreational  experience. 

The  scope  of  this  analysis  is  limited 
to  the  11,000-acre  Laurel  Fork  SMA 
(Management  Area  21  and  its  associated 
riparian  MA  18).  The  analysis  would 
not  cover  the  road  corridor  area  (MA  7) 
along  Forest  Development  Road  106;  nor 
would  it  be  for  any  other  portion  of  the 
Alleghany  Front  Lease  Area  as 
described  in  the  FEIS  prepared  for  the 
Forest  Plan  (page  3-72). 

Within  the  SMA,  three  leases  are 
currently  known  to  be  issued.  One  BLM 
lease  (BLM-A-0022918)  is  held  under  a 
Communitization  Agreement  (CA)  for  as 


long  as  a  well  is  considered  capable  of 
producing.  Existing  lease  stipulations 
cannot  be  changed.  Thus,  the  oil  and  gas 
leasing  standard  (Standard  21-4,  Forest 
Plan  page  3-115)  in  the  Forest  Plan  does 
not  apply  to  either  the  BLM  lease  or  the 
remaining  existing  leases.  Since  these 
leases  are  already  issued,  their 
administration  will  be  governed  by  post- 
lease  procedures,  specifically  the 
AppUcation  for  Permit  to  Drill  (APD). 
Any  new  decisions  about  oil  and  gas 
leasing  in  Laurel  Fork  would  not  affect 
existing  leases,  only  fut\u«  leases.  If  the 
BLM  lease  were  ever  relinquished  by 
the  lessee,  the  subsurface  area  would  be 
managed  under  whatever  decision  is 
reached  firom  this  analysis. 

Individuals  who,  in  the  past,  have 
indicated  an  interest  in  the  Laurel  Fork 
area  and  the  Forest's  planning  process 
will  be  notified  about  the  scope  of  the 
proposed  action  and  about  the  process 
to  identify  issues.  General  notice  to  the 
public  concerning  the  scope  of  the 
proposed  action  will  also  be  published 
in  a  news  release. 

In  preparing  the  draft  supplement  to 
the  FEIS,  the  Forest  Service  will 
develop  information  pertaining  to  the 
following  tentative  alternatives: 

1.  The  agency  proposes  to  both 
withdraw  consent  to  the  BLM  for  future 
oil  and  gas  leasing  in  the  SMA  and 
amend  the  Forest  Plan  to  make  Laurel 
Fork  SMA  unavailable  for  oil  and  gas 
leasing. 

2.  The  agency  is  considering  an 
alternative  that  would  give  consent  to 
the  BLM  to  lease  the  entire  SMA  with 

a  "No  Surface  Occupancy"  stipulation. 
The  Forest  Plan  would  be  amended  to 
allow  this  stipulation. 

3.  The  agency  is  considering  an 
alternative  that  would  withdraw 
consent  to  the  BLM  to  lease  that  portion 
of  the  SMA  recognized  as  the  Sp)ecial 
Biological  Area;  but  there  would  be  no 
change  in  the  consent  decision  for  the 
remaining  portion  (east  of  Laurel  Fork 
stream).  This  eastern  area  would 
continue  to  be  available  for  surface 
occupancy  by  using  controlled  surface 
use  stipulations.  The  Forest  Flan  would 
be  amended  to  make  the  Special 
Biological  portion  of  Laurel  Fork 
unavailable  for  oil  and  gas  leasing. 

Alternative  8A  (Revised  Forest  Flan), 
as  currently  discussed  in  the  FEIS. 
would  represent  taking  no  action.  The 
consent  det;ision  would  remain  as 
currently  di.scus.sed  in  the  FEIS.  The 
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currmt  direction  in  the  Forest  Plan 
would  not  be  amended.  The  SMA  area 
would  continue  to  be  available  for 
surface  occupancy  by  using  controlled 
surface  use  stipulations. 

The  draft  supplement  to  the  FBIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
June  1996.  At  that  time,  EPA  vtrill 
publish  a  notice  of  availabiUty  of  the 
draft  supplement  in  the  Federal 
Rndster. 

The  comment  period  for  the  draft 
supplement  to  the  FEIS  will  be  45  days 
bam  the  date  the  EPA's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
supplement  to  the  environmental 
impact  statement  should  be  as  specific 
as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  ahematives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition,  Federal  coiut  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  CityofAngoon  v. 
Hode7,  803  F.Zd  1016, 1022  (9th  Or. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  supplement,  the  comments  will  be 
analyzed,  considered,  and  responded  to 
by  the  Forest  Service  in  preparing  the 
final  supplement  to  the  environmental 
impact  statement.  The  final  is  scheduled 
to  be  completed  by  September  1996. 
The  responsible  official  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  final  supplement,  and  applicable 
laws,  regulations,  and  policies  in 
making  a  decision  regarding  this 
proposal.  The  responsible  official  will 
document  the  decision  and  reasons  for 
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the  decision  in  a  Record  of  Decision 
(ROD).  This  ROD  will  be  consistent  with 
the  scope  of  the  environmental  analysis 
in  the  supplement  and  address  only  the 
two  oil  and  gas  leasing  decisions 
(consent  and  availability)  within  the 
Laurel  Fork  SMA.  That  decision  will  be 
subject  to  appeal  under  36  CFR  217. 

The  Forest  Service  is  the  lead  agency. 
The  BIM  will  be  a  cooperating  agency 
in  this  supplement. 

The  responsible  official  is  Robert  C. 
Joslin,  Regional  Forester,  Southern 
Region,  1720  Peachtree  Road,  NW, 
Atlanta,  Georgia  30367. 

Dated:  February  23, 1996. 
Robert  D.  Bowers, 

Acting  Regional  Forester. 

|FR  Doc.  96-5023  Filed  3-4-96;  8:45  am) 

BILUNQ  CODE  341»-11-M 


Eldorado  National  Forest,  CA;  Notice 
of  Intent 

agency:  Forest  Service,  USDA. 
ACTION:  Revision  of  notice  of  intent  to 
prepare  an  Environmental  Impact     ~ 
Statement. 

SUMMARY:  On  November  7, 1989,  the 
Forest  Service  filed  a  notice  of  intent  in 
the  Federal  Register  to  prepare  an 
environmental  impact  statement  (EIS)  to 
analyze  management  of  off-highway 
vehicle  use  in  the  Rock  Creek  area, 
Eldorado  National  Forest,  Georgetown 
Ranger  District,  El  Dorado  County, 
California.  This  notice  is  being  filed  to 
update  that  notice  of  intent  and  to  notify 
interested  parties  that  the  Draft  EIS  will 
soon  be  available  for  comment. 
ADDRESSES:  Raymond  LaBoa,  District 
Ranger,  Georgetown  Ranger  District, 
Eldorado  National  Forest,  ATTN:  Rock 
Creek  EIS,  7600  Wentworth  Springs 
Road,  Georgetovm,  California  92634. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  EIS  to  Linda 
Earley,  Interdisciplinary  Team  Leader, 
Georgetown!  Ranger  District,  7600 
Wentworth  Springs  Road,  Georgetown, 
California  95634;  phone  (916)  333-4312. 
SUPPLEMENTARY  INFORMATION:  Work  on 
the  EIS  began  in  1989  with  a  study  of 
impacts  to  the  Pacific  Deer  Herd.  Since 
that  time  the  deer  study  has  been 
completed,  issues  identified,  alternative 
management  plans  developed,  and 
extensive  data  collection  and  analysis 
conducted.  The  Draft  Rock  Creek 
Recreational  Trails  EIS  is  now  nearly 
complete  and  is  expected  to  be  released 
late  in  March  1996. 
.  The  Draft  EIS  analyzes  alternative 
management  plans  for  all  types  of 
recreation  uses  on  the  trails:  hiking, 
equestrians,  mountain  bikes,  and  OHVs. 


The  need  to  look  at  all  uses  of  the  trails 
arose  from  concerns  that  other  types  of 
recreation  use  may  have  some  of  the 
same  impacts  as  OHVs;  as  well  as 
concerns  about  compatibility  of  uses. 

Another  concern  identified  in  the 
analysis  is  open  road  densities  which 
exceed  limits  established  in  the 
Eldorado  National  Forest  Land  and 
Resource  management  Plan  (LRMP). 
Because  the  EIS  analyzes  road  and  trail 
densities,  and  because  the  EIS  proposes 
designation  of  both  open  and  closed  . 
roads  for  OHV  use,  it  was  decided  that 
proposals  for  road  closures  to  meet  the 
LRMP  management  direction  would  be 
also  analyzed  in  this  EIS. 

The  following  issues  identified  during 
scoping  for  this  EIS  were  used  to 
develop  and  compare  alternative 
management  plans. 

1.  Erosion:  The  bare  soils  on  road  and 
trail  surfaces  create  a  potential  for 
erosion.  The  amount  of  erosion  may  be 
affected  by  total  miles  of  roads  and 
trails,  soil  type,  trail  location,  design, 
maintenance,  grade,  vegetative  cover, 
and  use  in  excessively  wet  or  dry 
conditions. 

2.  Water  Quality:  Erosion  of  soils  can 
impact  water  quality  by  adding 
sedimentation  to  streams. 
Sedimentation  may  be  affected  by  trail 
location  and  design,  stream  crossings, 
and  proximity  of  trails  to  stream. 
Another  potential  impact  to  water 
quality  from  use  of  trails  is  the  risk  of 
oil  or  fiiel  spills  at  stream  crossings. 

3.  Wildlife  Species:  Use  of  the  trails 
has  the  potential  to  impact  wildlife 
species  primarily  through  disturbance 
by  human  presence  or  noise.  Road  and 
trail  densities  influence  the  potential 
disturbance  by  providing  increased  or 
decreased  access  into  the  area. 

4.  Air  Quality:  Air  quality  may  be 
affected  by  emissions  fit}m  motorized 
vehicles  as  well  as  dust  from  use  of 
roads  and  trails. 

5.  Noise:  The  sound  of  OHVs  is 
unacceptable  to  many  people,  and 
therefore  may  have  a  negative  impact  on 
adjacent  landowners  and  the  experience 
of  other  Forest  users.  The  sound  of 
OHVs  may  also  contribute  to 
disturbance  of  wildlife. 

6.  Opportunity  and  Quality  of  the 
Recreation  Experience:  The  quality  of 
the  recreation  experience  may  be 
affected  by:  the  condition,  variety,  and 
level  of  challenge  of  the  trails;  the 
availabiUty  of  staging  areas  and  the  level 
of  development  there;  other  uses 
allowed  on  the  trails;  and  the  aesthetics 
of  the  trail  experience.  Opportimity  for 
recreation  is  determined  by  the  trail 
mileage  available  and  uses  allowed  on 
each;  the  number  and  size  of  recreation 


evens  allowed;  and  the  frequency  and 
duration  of  trail  closures. 

7.  Health  and  Safety:  Safety  may  be 
affected  by  a  variety  of  factors.  Width  of 
trails  may  affect  speeds  traveled,  and 
therefore  risk  of  accidents.  Intersections 
of  roads  and  trails  may  pose  increased 
risks  of  accidents.  Combination  of 
equestrian  and  mountain  bike  use  of 
trails  may  pose  a  risk  since  bikes  come 
up  quietly  and  may  startle  horses.  Two- 
way  traffic  poses  a  risk  for  OHVs  since 
they  cannot  hear  each  other  coming, 
which  could  result  in  a  head-on 
collison.  Chipsealing  of  road  surfaces 
poses  a  risk  to  equestrians  due  to  the 
slippery  contact  between  the  chipseal 
and  the  horseshoes.  Trail  structures 
such  as  gabions  and  cinderblocks  may 
also  pose  a  risk  to  horses.  Health  may 
be  affected  by  availability  of  drinking 
water  and  sanitation  facilities  for 
recreationists;  or  by  impacts  to  air 
quality  and  water  quality. 

8.  Risk  of  Fire:  Risk  of  fire  is  increased 
by  human  activity  such  as  campfires 
and  smoking  that  may  be  associated 
with  use  of  trails.  Internal  combustion 
engines,  such  as  OHVs  also  increase  the 
risk,  particularly  if  proper  spark 
arresters  are  not  in  place. 

9.  Funding:  Levels  of  funding 
available  affects  the  ability  to  maintain 
trails  properly,  the  number  of  trails  that 
can  be  maintained,  ability  to  construct 
trails,  ability  to  effectively  rehabilitate 
closed  trails,  the  amount  of  monitoring 
that  can  be  conducted,  and  the  level  of 
law  enforcement  that  can  be 
maintained.  These  in  turn,  affect  the 
ability  to  implement  the  management 
plan  and,  therefore,  to  protect  the 
environment  and  the  quality  of  the 
recreation  experience. 

The  foUowmg  alternatives  are 
analyzed  in  the  Draft  EIS: 

Alternative  1 — No  Action: 

This  alternative  would  continue  the 
current  management  of  the  Rock  Creek 
Trails.  Most  trails  in  the  area  are 
multiple  use,  open  to  all  four  use  types: 
hiking,  equestrians,  mountain  bikes,  and 
OHVs.  There  are  approximately  140 
miles  of  multiple  use  routes  (roads  and 
trails)  and  5  miles  of  routes  restricted  to 
non-motorized -uses.  The  current 
management  plan  includes  clousure  of 
the  Critical  Deer  Winter  Range  to  OHVs 
and  mountain  bikes  fix>m  November  1  to 
may  1  each  year.  Trails  are  also  closed 
to  OHVs  during  wet  weather  conditions. 

Alternative  2— No  OHV  Use:  OHV  use 
would  be  eliminated  in  this  alternative. 
There  would  be  approximately  46  miles 
of  non-motorized  routes  available. 
Approximately  31  miles  of  roads  would 
be  closed.  Trails  would  be  closed  to 
equestrians  and  mountain  bikes  during 
wet  weather  conditions,  and  staging 


areas  in  the  Critical  Deer  Winter  Range 
would  be  closed  from  February  1  to  May 
1.  Up  to  two  large  recreation  events, 
with  up  to  300  partici|>ants.  would  be 
allowed  each  year  for  each  non- 
motorized  use  type. 

Alternative  3 — Increased  Multiple  Use 
Recreation:  This  alternative  reduces 
trail  closures  and  allows  the  maximum 
trail  density.  Approximately  141  miles 
of  multiple  use  routes  would  be 
available,  and  15  miles  of  non- 
motorized  routes.  Approximately  28 
miles  of  roads  would  be  closed.  There 
would  be  no  closure  of  the  Critical  Deer 
Winter  Range.  Wet  weather  closures 
would  apply  to  OHVs,  equestrians,  and 
mountain  bikes,  but  an  all-season  route 
would  be  provided  that  could  be  used 
during  those  closures.  Up  to  two  large 
recreation  events  per  year,  with  up  to 
500  participants  each,  would  be  allowed 
for  each  use  type. 

Alternative  4 — Separated  Multiple 
Use  Recreation:  This  alternative 
addresses  concerns  about  shared  use  of 
trails  by  different  types  of  uses.  The 
system  would  include  approximately  84 
miles  of  multiple  use  routes.  17  miles  of 
non-motorized  routes,  5  miles  of  hiking 
only  routes,  and  11  miles  of  hiking  and 
equestrian  routes.  Approximately  26 
miles  of  roads  would  be  closed.  Staging 
areas  in  the  Critical  Deer  Winter  Range 
would  be  closed  from  February  1  to  May 
1.  Trails  would  be  closed  to  OHVs, 
equestrians,  and  mountain  bikes  during 
wet  weather  conditions.  One  large 
recreation  event  would  be  allowed  per 
year  for  each  use  type,  with  up  to  300 
participants  in  each. 

Alternative  5 — Reduced  Multiple  Use 
Recreation:  This  alternative  includes 
approximately  69  miles  of  multiple  use 
routes  and  29  miles  of  non-motorized 
routes.  Approximately  32  miles  of  roads 
would  be  closed.  Routes  in  the  Critical 
Dear  Winter  Range  would  be  closed  to 
all  uses  from  November  10  to  May  1  of 
each  year.  Roads  and  trails  would  be 
closed  to  OHVs,  equestrians,  and 
mountain  bikes  during  the  Forest 
seasonal  road  closures  (generally 
November  through  March).  Trails  would 
be  closed  to  OHVs  during  Forest  fire 
restrictions  (generally  August  and 
September).  Large  recreation  events 
with  over  75  people  involved  would  be 
prohibited. 

Alternative  6— "Carrying  Capacity" 
Alternative:  This  alternative  was 
developed  based  on  a  review  of  effects 
of  other  alternatives.  The  goal  of  the 
alternative  is  to  maximize  recreation 
opportunity  while  providing  protection 
of  the  natural  resources.  The  system 
would  include  approximately  108  miles 
of  multiple  use  routes,  and  13  miles  of 
non-motorized  routes.  Approximately 


32  miles  of  roads  would  be  closed. 
Routes  in  the  Critical  Dear  Winter  Range 
would  be  closed  to  all  u.ses  from 
December  1  to  May  1  each  year,  with  the 
exception  of  an  all-season  route  which 
traverses  the  area.  Routes  would  be 
closed  to  OHVs,  equestrians,  and 
mountain  bikes  during  wet  weather 
conditions  with  the  exception  of  the  all 
season  routes.  Up  to  two  recreation 
events,  with  up  to  300  participants, 
would  be  allowed  each  year  for  each 
type  of  use. 

Raymond  LaBoa.  District  Ranger. 
Georgetown  Ranger  District.  Eldorado 
National  Forest,  is  the  responsible 
official. 

The  draft  EIS  is  expe<;ted  to  be  filed 
with  the  Environmental  Proteclion 
Agency  (EPA)  and  to  be  available  for 
public  review  in  late  March  1996.  At 
that  time  the  EPA  will  publish  a  notice 
of  availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
thai  reviewers  participate  at  that  time. 
To  be  the  most  helpful,  comments  on 
the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Ad  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  September  1996.  The  Forest  Service 
is  required  to  respond  in  the  final  EIS 
to  the  comments  received  (40  CFR 
1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
disclosure  of  environmental 
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consequences,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding ^s  proposal.  The 
responsible  official  will  document  the 
decision  and  rationale  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal.  | 

Dated:  February  23. 1996. 
Raymond  E.  LaBoa, 

District  Ranger,  Georgetown  Ranger  District, 
Eldorado  National  Forest. 
[FR  Doc  96-5085  Filed  3-4-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE    | 

National  Instituta  of  Standards  and 
Taclmdogy  . 

Computer  Systam  Security  and  Privacy 
Advisory  Board,  Meeting 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday,  March  27 
and  Thursday.  March  28, 1996  from 
9:00  a.m.  to  5:00  p.m.  The  Advisory 
Board  was  estabUshed  by  the  Computer 
Security  Act  of  1987  (P.L.  100-235)  to 
advise  the  Secretary  of  Commerce  and 
the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  federal 
computer  systems.  All  sessions  will  be 
open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
*.iarch  27  and  28, 1996  from  9:00  a.m. 
to  5;00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899-0001. 

Agenda: 

— Welcome,  Introduction  of  New 

Members,  and  Overview 
— Issues  Update 
— ^Encryption  Update 
— ^Telecommuting  Security  Issues 
— NARA  E-Mail  Policy  Briefing 
— Pending  Business  | 

— ^Public  Participation 
— Agenda  development  for  June  meeting 
— Wrap-Up 

PubUc  participation:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 


telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  Systems 
Laboratory,  Building  820,  Room  426, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899- 
0001.  It  would  be  appreciated  if  fifteen 
copies  of  written  material  were 
submitted  for  distribution  to  the  Board 
by  March  11, 1996.  Approximately  20 
seats  will  be  available  for  the  public  and 
media. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Roback,  Board  Secretariat, 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  426,  Gaithersburg, 
MD  20899-0001,  telephone:  (301).  975- 
3696. 

Dated:  February  27,  1996. 
Samuel  Kramer, 
Associate  Director. 
[FR  Doc.  96-5027  Filed  3^-96;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  022796A] 

Mid-Atiantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Squid,  Mackerel, 
Butterfish  Committee  and  Large  Pelagics 
Committee  will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
March  19, 1996.  The  Squid,  Mackerel, 
Butterfish  Committee  will  meet  from 
9:30  a.m.  until  1:00  p.m.  The  Large 
Pelagics  Committee  will  meet  from  2:00 
p.m.  until  5:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Days  Inn  (at  airport),  4101  Island 
Avenue,  Philadelphia,  PA;  telephone: 
(215) 492-0400. 

Council  Address:  Mid- Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Dover,  DE  19901;  telephone: 
(302) 674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director; 
telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  meetings  is  to  review 
material  prepared  by  staff  for 
resubmission  of  Amendment  5  to  the 
Squid,  Mackerel.  Butterfish  Plan,  and  to 


discuss  the  quota  for  large  coastal  sharks 
and  issues  related  to  Atlantic  tunas  and 
swordfish. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
(302)  674-2331  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  February  28. 1996. 
Richard  W.  Surdi. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-5099  Filed  3-^-96;  8:45  am) 
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P.D.  022796B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for  a 
scientific  research  permit  (P770#70)  and 
modifications  to  two  scientific  research 
permits  (P563A  and  P510). 

SUMMARY:  Notice  is  hereby  given  that 
the  Coastal  Zone  and  Estuarine  Studies 
Division,  NMFS,  in  Seattle,  WA 
(CZESD)  has  applied  in  due  form  for  a 
permit  and  the  Northern  Wasco  County 
People's  Utility  District  in  The  Dalles, 
OR  (NWCPUD)  and  the  Shoshone- 
Bannock  Tribes  in  Fort  Hall,  ID  (SBT) 
have  applied  in  due  form  for 
modifications  to  permits  to  take 
endangered  and  threatened  species  for 
the  purpose  of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  April  4, 1996. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  CZESD 
requests  a  permit  and  NWCPUD  and 
SBT  request  modifications  to  permits 


under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

CZESD  (P770#70)  requests  a  3-year 
permit  to  directly  take  juvenile, 
threatened.  Snake  River  spring/ summer 
and  fall  chinook  salmon  [Oncorhynchus 
tshawytscha)  and  juvenile,  endangered. 
Snake  River  sockeye  salmon 
(Oncorhynchus  nerka)  and  to  indirectly 
take  juvenile,  threatened,  Snake  River 
spring/summer  and  fall  chinook  salmon 
and  juvenile,  endangered,  Snake  River 
sockeye  salmon  associated  with  four 
studies  designed  to  evaluate  existing 
and  proposed  juvenile  fish  bypass 
systems  at  four  hydroelectric  dams  on 
the  Snake  and  Columbia  Rivers.  Study 
1  will  evaluate  the  new  juvenile  bypass 
facility  at  Ice  Harbor  Dam.  Listed 
juvenile  fish  are  proposed  to  be 
collected  and  sacrificed  for  blood 
chemical  analysis  as  a  means  to  measure 
stress  reaction  to  stimulus  experienced 
by  fish  at  the  facihty.  A  greater 
proportion  of  listed  juvenile  fish  are 
proposed  to  be  indirectly  captured  and 
released  to  acquire  the  juvenile  fish  to 
be  sacrificed  for  the  study.  The  take 
associated  with  Study  1  is  requested 
annually  for  three  years. 

Studies  2-4  will  evaluate  the 
effectiveness  of  juvenile  fish  guidance 
devices  and  other  important  bypass 
system  components  at  Little  Goose  Dam, 
McNary  Dam,  and  John  Day  E)am 
respectively.  A  proportion  of  the  listed 
juvenile  fish  that  are  successfully 
diverted  from  hydropower  turbines  are 
proposed  to  be  captured,  anesthetized, 
examined,  counted,  allowed  to  recover 
frY)m  the  anesthetic,  and  released.  A 
proportion  of  the  listed  juvenile  fish 
that  fail  to  enter  the  fish  bypass  system 
at  John  Day  Dam  only  (Study  4)  are 
proposed  to  be  captured  and  sacrificed. 
Some  indirect  mortaUties  of  the  listed 
juvenile  fish  proposed  to  be  taken  for 
Studies  2-4  are  likely  to  occur.  The 
takes  associated  with  Studies  2-4  are 
requested  for  1996  only. 

NWCPUD  (P563A)  requests 
modification  1  to  permit  948  for  an 
increase  in  their  authorized  annual  take 
of  ESA-listed  species  associated  with 
scientific  research  and  monitoring 
activities.  Permit  948  authorizes  a  take 
of  juvenile,  endangered.  Snake  River 
sockeye  sahnon  [Oncorhynchus  nerka): 
juvenile,  threatened,  naturally-produced 
and  artificially-propagated.  Snake  River 
spring/summer  chinook  salmon 
(Oncofhynchus  tshawytscha);  and 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon  {Oncorhynchus 
tshawytscha)  associated  with  an  annual 
study  designed  to  assess  ruh-of-the-river 


juvenile  anadromous  fish  condition 
after  passage  through  the  screened 
turbine  intake  channel  at  The  Dalles 
Dam,  located  on  the  Columbia  River.  A 
greater  number  of  juvenile,  listed, 
artificially-propagated,  Snake  River 
spring/summer  chinook  salmon  and 
juvenile,  listed.  Snake  River  fall  chinook 
salmon  are  requested  to  be  captured  and 
handled,  with  a  corresponding  increase 
in  the  number  of  indirect  mortalities,  as 
a  result  of  NMFS's  1996  juvenile 
outmigration  estimates.  Modification  1 
is  requested  for  the  duration  of  the 
permit.  Permit  948  expires  on 
September  30, 1999. 

SBT  (P510)  requests  modification  3  to 
scientific  research  permit  849.  Permit 
849  authorizes  a  take  of  adult  and 
juvenile,  threatened.  Snake  River 
spring/summer  chinook  salmon 
associated  with  stock  assessment  and 
fish  condition  surveys  in  the  Salmon 
River  subbasin  and  the  pond  series  of 
Yankee  Fork,  Salmon  River  in  Idaho. 
For  modification  3,  SBT  requests  to 
expand  the  area  of  their  electrofishing 
research  to  include  the  Salmon  River 
subbasin,  an  area  previously 
unspecified  for  this  research  activity. 
Modification  3  would  be  valid  for  the 
duration  of  the  permit.  Permit  849 
expires  on  November  30, 1997. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
any  of  these  applications  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  these  application 
summaries  are  those  of  the  applicants 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Dated:  February  27, 1996. 
Ruvell  J.  Bellmer, 

Chief  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  96-4998  Filed  3-4-96:  8:45  am] 
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COUNCIL  ON  ENVIRONMENTAL 
OUAUTY 

Operational  Summary  of  Qrayrocl(s 
Reservoir  and  Water  Usage  of  the 
l^ramie  River  Station.  16th  Annual 
Report,  for  th«  Water  Year  Ending 
Saptambar  30, 1995,  put>llshad  in 
conjunction  with  ttie  Endangared 
Species  Act  exemption  granted  to 
Qrayrocl(S  Dam  and  Reservoir  by  tt>e 
Endangered  Species  Commitlae  in 
February,  1979 

FOR  FURTHER  INFORMATION  CONTACT: 
Dinah  Bear.  General  Counsel.  Council 
on  Environmental  Quality.  722  )ackson 
Place,  N.W.,  Washington.  DC.  20503. 
Telephone:  202/395-5750. 
Eliubeth  Blaug. 

Associate  General  Counsel,  Council  on 
Environmental  Quality. 

Operational  Summary  of  Grayrocks 
Reservoir  and  Water  Usage  of  the 
Laramie  River  Station— 16th  Annual 
Report  For  the  Water  Year  Ending 
September  30, 1995 

Purpoae  of  Report 

In  compliance  with  the  AGREEMENT 
OF  SETTLEMENT  AND  COMPROMISE, 
the  Missouri  Basin  Power  Project  has 
agreed  to  submit  an  annual  report  to  all 
signed  parties  of  the  AGREEMENT  OF 
SETTLEMENT  AND  COMPROMISE 
concerning  the  operation  of  Grayrocks 
Reservoir.  This  report  provides  data 
gathered  from  metering  and  gaging 
stations  pertinent  to  the  operation  and 
administration  of  Grayrocks  Reservoir 
and  the  Laramie  River  Station  in 
compliance  with  the  AGREEMENT  OF 
SETTLEMENT  AND  COMPROMISE. 

Report  of  Operation 

The  1994-1995  water  year  started  out 
as  another  drought  year;  from  October  1. 

1994  until  March  25. 1995  Grayrocks 
Reservoir  only  gained  300.0  acre  feet  in 
storage.  From  March  25,  1995  to  May  8. 

1995  Grayrocks  Reservoir  storage 
decreased  2000.0  acre  feet.  However, 
spring  and  earlier  summer  rain  and 
snow  kept  the  Laramie  River  inflow  to 
Grayrocks  Reservoir  above  300.0  cfs 
from  May  8  until  July  12. 

Grayrocks  Reservoir  physically  filled 
(104.109  acre  feet)  on  lune  6.  1995  and 
reached  a  peak  storage  of  11 0.603  acre 
feet  on  June  10,  1995.  The  peak  inflow 
to  Grayrocks  Reservoir  occurred  on  lune 
8  with  a  How  of  4220.0  cfs:  the  peak 
release  from  Grayrocks  Reser\oir 
occurred  on  June  10  with  a  flow  of 
3038.0  cfs  as  measured  at  Grayrocks 
Reservoir  outflow  gage. 

Grayrocks  Reser\oir  storage  on 
September  30,  1995  was  99.217  acre  feet 
(1.4  feet  from  being  physically  filled) 
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The  following  is  a  chronological 
summary  of  major  occurrences  during 
the  operation  of  Grayrocks  Dam  and 
Reservoir  for  the  1994-1995  water  year. 

October  1, 1994 — Began  year  with 
74,840  acre  fieet  in  storage. 

October  31, 1994 — October  releases 
approximately  40.0  acre  feet  in  excess  of 
"Agreement"  as  measured  at  Grayrocks 
Outflow  Gage  and  602.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
the  Fort  Laramie  Gage. 

November  30, 1994 — Novemt)er 
releases  approximately  95.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  285.0  acre 
feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage. 

December  31, 1994 — December 
releases  approximately  37.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  143.0  acre 
feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage. 

January  31, 1995 — January  releases 
approximately  159.0  acre  feet  in  excess 
of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  293.0  acre 
feet  in  excess  of  "Agreement"  as 
measured  at  the  For  Laramie  Gage. 

February  28, 1995 — February  releases 
approximately  60.0  acre  feet  in  excess  of 
"Agreement"  as  measured  at  Grayrocks 
Outflow  Gage  and  206.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
the  Fort  Laramie  Gage. 

March  31, 1995 — March  releases 
approximately  36.0  acre  feet  in  excess  of 
"Agreement"  as  measured  at  Grayrocks 
Outflow  Gage  and  64.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
the  Fort  Laramie  Gage. 
*  April  1, 1995 — Increased  releases  to 
50  cfs  according  to  "Agreement". 

April  30,  1995 — April  reiea-ses 
approximately  456.0  acre  feet  in  excess 
of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  118.0  acre 
feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage. 

Grayrocks  Reservoir  minimum  storage 
for  year;  72,786  acre  feet. 

May  1, 1995 — Maintaining  Grayrocks 
Reservoir  releases  at  40  cfs  or  75%  of 
the  inflow  which  ever  is  greater  not  to 
exceed  200  cfs  nor  more  than  12,000 
acre  feet  per  month. 

May  8, 1995 — Grayrocks  Reservoir 
inflow  over  300.0  cfs. 

May  12,  1995 — Grayrocks  Reservoir 
releases  over  200.0  cfs. 

May  19, 1995 — Grayrocks  Reservoir 
inflow  over  500.0  cfs. 

May  27, 199.5 — Grayrocks  Reservoir 
inflow  over  1000.0  cfs. 

May  30, 1995— May  releases 
approximately  298.0  acre  feet  in  excess 
of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  2.0  acre 


feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage. 

June  3,  1995 — Grayrocks  Reservoir 
inflow  over  1600.0  cfs.  Grayrocks 
Reservoir  releases  over  300.0  cfs. 

June  4,  1995 — Grayrocks  Reservoir 
releases  over  400.0  cfs. 

June  6,  1995 — Grayrocks  Reservoir 
releases  over  600.0  cfs. 

June  7,  1995 — Grayrocks  Reservoir 
releases  over  800.0  cfs. 

June  8,  1995 — Grayrocks  Reservoir 
peak  inflow  4220.0  cfs  (24  hour 
average).  Grayrocks  Reservoir  releases 
over  2000.0  cfs. 

June  9,  1995 — Grayrocks  Reservoir 
releases  over  3000.0  cfs. 

June  12,  1995 — Grayrocks  Reservoir 
inflow  below  3000.0  cfs.  Grayrocks 
Reservoir  releases  below  3000.0  cfs. 

June  14,  1995 — Grayrocks  Reservoir 
inflow  below  2000.0  cfs. 

June  15,  1995 — Grayrocks  Reservoir 
releases  below  2000.0  cfs. 

June  16,  1995 — Grayrocks  Reservoir 
inflow  below  1500.0  cfs. 

June  20,  1995 — Grayrocks  Reservoir 
releases  below  1000.0  cfs. 

June  26,  1995 — Grayrocks  Reservoir 
inflow  below  1000.0  cfs. 

June  30,  1995 — June  releases 
approximately  59,500.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  52,088.0 
acre  feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage. 

July  7,  1995 — Grayrocks  Reservoir 
releases  below  500.0  cfs. 

July  9, 1995 — Grayrocks  Reservoir 
inflow  below  500.0  cfs. 

July  19,  1995 — Grayrocks  Reservoir 
inflow  below  200.0  cfs.  Grayrocks 
Reservoir  releases  below  200.0  cfs. 

July  27,  1995 — Grayrocks  Reservoir 
inflow  below  100.0  cfs. 

July  28,  1995 — Grayrocks  Reservoir 
releases  below  100.0  cfs. 

July  31.  1995 — July  releases 
approximately  10,400.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  10,000.0 
acre  feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage. 

August  31,  1995 — August  relea.ses 
approximately  950.0  acre  leet  in  excess 
of  "Agreement"  as  measured  at 
Grayrocks  Outflow  Gage  and  438.0  acre 
feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage. 

September  30,  199.5 — September 
releases  approximately  520.0  acre  feet  in 
excess  of  "Agreement"  as  measured  at 
Grayrot:ks  Outtlow  Gage  and  595,0  acre 
feet  in  excess  of  "Agreement"  as 
measured  at  the  Fort  Laramie  Gage.  . 

Grayrocks  Reservoir  end  of  year 
storage  at  99,217  acre  feet  (14  feet  from 
being  filled). 

On  April  13,  1995  when  the  Boughton 
Water  Transfer  came  into  priority,  there 


was  only  1.0  cfs  at  the  Hosier  Gage. 
Until  the  spring  rain  and  snow  showers 
came  with  the  resulting  runoff,  there 
was  not  any  water  available  for  the 
Boughton  Water  Transfer  right.  Then 
with  the  high  runoff  and  Grayrocks 
Reservoir  being  Tdled,  no  Boughton 
Water  was  transferred.  The  Inundated 
Water  rights  were  fully  utilized. 

During  the  1994-1995  year,  releases 
from  Grayrocks  Reservoirs  totaled 
approximately  126,421.95  acre  feet  as 
measured  at  Grayrocks  outflow  gage;  at 
the  Ft.  Laramie  Gage  the  releases  total 
approximately  118,689.42  acre  feet.  The 
releases  called  for  in  the  "AGREEMENT 
OF  SETTLEMENT  AND 
COMPROMISE"  were  approximately 
53,833.50  acre  feet  for  the  1994-1995 
water  year. 

The  Laramie  River  Station  water 
usage  for  1994-1995  water  year  totaled 
17,591.43  acre  feet,  gross  generation  was 
11,420,657  megawatts,  and  the  net 
generation  was  10,706,705  megawatts. 
With  two  unit  outrages  this  year  the 
Laremie  River  Station  plant  factor  was 
74%. 

Attached  are  the  "Laramie  River 
Station  Water  Sources  and  Station 
Useage  Monthly  Reports  and  Annual 
Summary"  for  the  1994-1995  Water 
Year. 

Basin  Electric  Power  Coopera- 
tive—Laramie  River  Station 
Water  Sources  and  Station 
Usage  Annual  Summary  for 
1994-1995 


Grayrocks  inflows: 

Boughton  water  at 

Bosler 

AF 

0.00 

Conveyance  loss 

Bosler  to 

Grayrocks 

AF 

0.00 

Laramie  River 

above  Grayrocks 

AF 

191,356.77 

Boughton  water  at 

Grayrocks 

AF 

0.00 

Inundated  water 

rights  

AF 

1,647.28 

Natural  flow  above 

Grayrocks 

AF 

189,689.23 

Senior  downstream 

rights  

AF 

0.00 

Water  available  to 

Grayrocks 

AF 

189,689.23 

Grayrocks  releases: 

Laramie  River 

befow  Grayrocks 

AF 

126,421.95 

Laramie  River  at 

Fort  Laramie  

AF 

118,689.42 

Bypass  for  senior 

rights  

AF 

0.00 

Releases  charged 

again  storage 

AF 

33,191.90 

Flood  storage  re- 
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AF 

4,557.21 

Physical  spill 
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93,214.16 
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InurxJated  water  to 
temporary  stor- 
age   

Boughton  water  to 
LRS 

Boughton  water  to 
temporary  stor- 
age   

Direct  dverskxi  to 
LRS 

Temporary  storage 
to  LRS 

Permanent  storage 
to  LRS 


AF 
AF 

AF 
AF 
AF 
AF 


173.23 
0.00 

0.00 

15,914.96 

199.29 

0.00 


Red  well  water  to 

LRS 

AF 

1.76 

Green  well  water  to 

LRS 

AF 

1.45 

Total  water  to 

LRS 

AF 

17,591.43 

Grayrocks  Reservoir 

storage  accounting: 

Ending  reservoir 

elevation 

FT 

4,402.60 

Resen/oir  evapo- 

ratkxi 

AF 

12.398.43 

Evaporation  k>ss  kx 
temporary  stor- 
age   

Transferred  water 
to  temporary  stor- 


Direct  flow  to  per- 

mar>ent  storage  . 
Direct  flow  to  flood 

storage  

Ending  physical 

storage  

Agreements  required  re- 
leases   


AF 

AF 
AF 
AF 
AF 
AF 


41.72 

17323 
43,879.66 
17,166.77 
99,217  00 
53,833.50 


Grayrocks  Reservoir  Storage  in  Acre  Feet  for  1994-1995  Water  year 


1 

2 
3 

4 
5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 


Oct 


74.840 


74.547 
74,253 


73,960 
74^253 


73,960 
73,666 


73,373 


73,373 


Nov. 


73,373 
73,080 


72.786 
73,080 


72,786 


72,493 


72,493 


Dec. 


72.493 


72,199 


72.493 


72.786 


72,786 


Jan. 


72,786 


73,080 
73.373 


73.666 

'73!373 
73.666 

73!666 


Feb. 


73,666 


73,960 


73.666 


73,373 
73,666 


73,960 


74,253 


74,253 


Mar. 


74,253 


74,547 


74.840 


75,140 


74,840 


74,547 
74,840 
74,840 


Apr. 


74.547 


74,253 


73,960 


73.666 


73.373 


73.080 


72.786 


May 


72,786 


73,080 

73,666 
74,253 
74,840 
75,140 
74,840 
75.739 
76,039 

76,339 
76,639 
76,939 
77,538 
78.144 
79,062 
79,674 
80,286 
81,210 
82,460 
83,709 
84,977 
86.888 
88,831 
90,786 
92,443 


Jun. 


93,769 
94.783 
96,135 
98,-163 

101.299 
104,109 
106,900 
106,974 
109.875 
110,603 
110.239 
109.875 
108,418 
106.616 
106,258 
105,900 
105.541 
105.183 
106.541 

105.183 
105,541 

105  900 
105,541 

105,183 
106,616 
106.974 
107,690 


Jul. 


107.332 
106,974 

106,616 
106,258 

106.616 


106.974 
106.616 
106.974 
106.616 
106.258 


105,900 


106.258 
105.900 


Aug. 


105,541 
105.541 


105.541 
105,183 

105.183 
104.825 

lb4!467 
104,109 

103,758 
103,406 

103.055 

102.704 

i02!353 
102.001 

101.650 


Sept 


101.650 
101.299 
100,947 
100.596 

100.251 
99.907 


98,873 


98,528 


96.873 


99.217 
99,217 
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SEPTEMBER  1995 
Grayrocks  Inflows: 

Boughton  water  at  Bosler 

Conveyance  loss  Bosler  to  Grayrocks 

Laramie  River  above  Grayrocks 

Boughton  water  at  Grayrocks 

Inundated  water  rights 

Natural  flow  above  Grayrocks AF 

Senk)r  downstream  rights , .  ;  AF 

Water  available  to  Grayrocks •. 

Grayrocks  Downstream  Release: 

Laramie  River  below  Grayrocks 

Laramie  River  at  Ft.  Laramie 

Bypass  for  senior  rights '. 


AF 

0 

1  AF 

0 

AF 

3,684  35 

AF 

0 

AF 

3221 

AF 

3.652  -4 

AF 

0 

AF 

3,652  14 

AF 

2.904  44 

AF 

2.975  06 

AF 

0 
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Basin  Electric  Power  Cooperative- 


UMI 


neteoaoa  charged  against  storage 

Water  for  storage  or  dversion 

Fkxxl  storage  releases 

Ptiysical  spM 

LRS-Water  Useage: 

InundalBd  water  to  LRS  

tnurdaled  water  to  tenporary  storage 

BougMon  water  to  LRS 

BougMon  water  to  temporary  storage 

Direct  (flvereion  to  LRS  .„ 

Tenfxirary  storage  to  LRS 

Permanent  storage  to  LRS 

Red  Wei  water  to  LRS 

Green  Wei  water  to  LRS  

Totri  water  to  LRS ».- 

Giayrodo  Reservoir  Storage  Accounting: 

Ending  reservoir  elevation „ 

Reservoir  evaporation  

Evap.  loss  for  temporary  storage 

Trans,  water  to  terrporary  storage 

Direct  dK/ersion  to  perm,  storage 

Direct  diversion  to  flood  storage  

Endhig  physical  storage  

Total  required  releases 

J  AUGUST  1995 

Qrayrocks  Inflows:  ^ 

Boughlon  water  at  Bosler 

Conveyance  loes  Bosler  to  Grayrocks 

Laramie  River  above  Grayrodcs 

Boughton  water  at  Grayrocks 

Inundated  water  rights 

Natural  flow  above  Grayrocks 

Senior  downstream  rights ~ 

Water  avaiiabie  to  Grayrocks 

Grayrocks  Downstream  Release: 

Laramie  River  bekiw  Grayrocks 

Laramie  River  at  Ft  Laramie  

•  Bypass  for  senior  rights 

Releases  charged  agamst  storage 

Water  for  storage  or  dh/eision 

Flood  storage  releases 

Pfiysical  spil 

LRS  Water  Useage: 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Boughton  water  to  temporary  storage 

Dvect  dlverskxi  to  LRS  

Tenporary  storage  to  LRS 

Permanent  storage  to  LRS 

Red  Wei  water  to  LRS 

Green  Wei  water  to  LRS  

Total  water  to  LRS 

Grayrocks  Reservoir  Storage  Accounting: 

EnSrg  reservoir  eievatton 

Reservoir  evaporation  

Evap.  toss  for  temporary  storage 

Trans,  water  to  temporary  storage 

Direct  diverston  to  perm,  storage 

Direct  dwerston  to  flood  storage  

Ending  physical  storage  

Total  required  releases _ 

I  JULY  1995 

Grayrocks  Inflows: 

Boughton  water  at  Bosler 
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0 

AF 

2.984.18 

AF 

0 

AF 

407.05 

AF 

2.577.12 

AF 

0 

AF 

2,577.12 

AF 

3.631.19 

AF 

3.111.71 

AF 

0 

AF 

0 

AF 

2,577.12 

AF 

534.89 

AF 

3,631.18 

AF 

399.28 

AF 

7.75 

AF 

0 

AF 

0 

AF 

1.415.96 

AF 

87.54 

AF 

0 

AF 

0 

AF 
AF 

FT 

0 

1.902.78 

4403.3 

AF 

6,580.39 

AF 

22.10 

AF 

7.75 

AF 

230.55 

AF 

50.27 

AF 
AF 

101,650 

2,672.83 

AF 


-LARAMIE  River  Station  Water  Sources  and  Station  Useage  Monthly 
Report— Continued 


Conveyance  loss  Bosler  to  Grayrocks 

Laramie  River  above  Grayrocks 

Boughton  water  at  Grayrocks 

Inundated  water  rights 

Natural  flow  above  Grayrocks 

Senior  downstream  rights 

Water  available  to  Grayrocks 

Grayrocks  Downstream  Release: 

Laramie  River  betow  Grayrocks 

Laramie  River  at  Ft.  Laramie  

Bypass  for  senior  rights 

Releases  charged  against  storage 

Water  for  storage  or  diverston 

Fkxxl  storage  releases 

Physk:al  spill 

LRS  Water  Useage: 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Boughton  water  to  temporary  storage 

Direct  (Aversion  to  LRS  

Temporary  storage  to  LRS 

Permanent  storage  to  LRS 

Red  Well  water  to  LRS 

Green  Well  water  to  LRS  

Total  water  to  LRS 

Grayrocks  Reservoir  Storage  Accounting: 

Ending  reservoir  elevation „ 

Reservoir  evaporation  

Evap.  toss  for  temporary  storage  

Trans,  water  to  temporary  storage 

Direct  Aversion  to  perm,  storage  

Direct  diversiorfto  flood  storage  

Ending  physical  storage  

Totel  required  releases  

JUNE  1995 
Grayrocks  Inflows: 

Boughton  water  at  Bosler 

Conveyance  loss  Bosler  to  Grayrocks 

Laramie  River  atxwe  Grayrocks 

Boughton  water  at  Grayrocks 

Inundated  water  rights 

Natural  flow  dbave  Grayrocks 

Senior  downstream  rights 

Water  availat)ie  to  Grayrocks 

Grayrocks  Downstream  Release: 

Laramie  River  below  Grayrocks 

Laramie  River  at  Ft.  Laramie  

Bypass  for  senior  rights 

Releases  charged  against  storage 

Water  for  storage  or  diverston 

Flood  storage  releases 

Physical  spill 

LRS  Water  Usage: 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Boughton  water  to  temporary  storage 

Direct  cRverston  to  LRS  

TerDporary  storage  to  LRS „ 

Permanerrt  storage  to  LRS 

Red  Weil  water  to  LRS 

Green  Well  water  to  LRS 

Total  water  to  LRS 

Grayrocks  Reservoir  Storage  Accounting: 

Ending  reservoir  eievatton 


AF 
AF 
AF 
AF 
AF 
Af 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


FT 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 

AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


FT 


0 
20,847  58 

0 
407.05 
20,440.52 

0 
20,440.52 

19.622.57 
19,231.02 

0 

0 
20,440.52 
1,551  91 
19,622  55 

393  90 
13.13 
0 
0 
1,368.43 
0 
0 
0 
0 


1,762  33 


4404.4 

1.911.05 

6.98 

13.13 

0 

1,001.41 

105,541 


9.213.00 


0 

0 
101,386  60 

0 
393  92 
100,992  68 

0 
100.992.68 

71,412.94 

63,989.30 

0 

4,562.06 

100.992.68 

2.47041 

66,850.90 

338  48 

55.42 
0 
0 
1,057.61 
0 
0 
0 
0 


1,396.09 


4,405.00 
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Reservoir  evaporation  

Evap.  loss  for  temporary  storage  .. 
Trws.  water  to  temporary  storage 
Direct  diversion  to  perm,  storage  .. 
Direct  diversion  to  flood  storage  ... 
Ending  physical  storage 


Total  required  releases 


MAY  1995 


Qrayroda  Inflows: 

Boughton  water  at  Bosler 

Conveyance  loss  Bosler  to  Grayrodcs 

Laramie  Kver  above  Grayrodcs 

Boughton  water  at  Qrayrocks 

Inundated  water  rights 

Natural  flow  ebove  Grayrocks 

Senior  downstream  rights ~ 

Water  avaieble  to  Grayrocks 

Qrayrocks  Downstream  Release: 

Laramie  River  belcm  Grayrocks 

Laramie  River  at  Ft  Laramie  

Bypass  for  senior  rights » 

nekwsos  chargedagainst  storage 

Water  for  storage  or  dwersion 

Flood  storage  releases 

PTiyaical  spH 

LRS  Water  Usage: 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Boughton  water  to  temporary  skxage  . 

Direct  diverskm  to  LRS  

Temporary  storage  to  LRS - 

Permanent  storage  to  LRS 

Red  Wei  water  to  LRS 

Green  Wei  water  to  LRS  


Total  water  to  LRS 


Grayrocks  Reservoir  Storage  Accounting: 

Erxfng  reservoir  elevation 

Reservoir  evaporation  

Evap.  toss  for  temporary  storage 

Trans,  water  to  temporary  storage  .... 

Direct  dKwsion  to  perm,  storage 

Direct  dK/ersion  to  flood  storage  .._... 
Erving  physical  storage 


Total  required  releases 


I 


APRIL  1995 


Grayrocks  Inflows: 

Boughton  water  at  Bosler 

Conveyance  toss  Bosler  to  Grayrocks 

Laramie  River  above  Grayrocks 

BouQ^iton  water  at  Grayrocks ~ 

*  -      11  ilwiii  il     I  ml  II  ■      I  II  ti  I  I 

Kiuncnea  wanr  ngpis 

Natural  flow  above  Grayrocks 

Sentor  dowratream  rights 

Water  avalable  to  Grayrocks 

Grayrocks  Downstream  notoano: 

Laramie  River  betow  Grayrocks 

Laramie  River  at  Ft  Laramie  _ 

Bypass  for  sentor  rights 

Releases  charged  against  storage 

Water  for  storage  or  dn/ersion „.... 

Flood  storage  releases 

Ptiysksai  spil „ 

LRS  Water  Usage: 

Inundated  water  to  LRS  _ 

Inundated  water  to  temporary  storage 


AF 

838.53 

AF 

2.98 

AF 

55.42 

AF 

14,877.44 

AF 

16.115.09 

AF 

107,690.00 

AF 

11.901.00 

AF 

0 

AF 

0 

AF 

32.796.18 

AF 

0 

AF 

407.05 

AF 

32.389.13 

AF 

0 

AF 

32.389.13 

AF 

10,549.64 

AF 

10.253.11 

AF 

0 

AF 

10.549.66 

AF 

32.389.13 

AF 

0 

AF 

0 

AF 

310.13 

AF 

96.90 

AF 

0 

AF 

0 

AF 

821:88 

AF 

0 

AP 

0 

AF 

0.01 

AF 
AF 

FT 

0.03 

1,132.05 

4,400.60 

AF 

11.92 

AF 

0.04 

AF 

96.90 

AF 

21,067.79 

AF 

0 

AF 
AF 

92.443.00 

10i51.34 

AF 

0 

AF 

0 

AF 

3.170.62 

AF 

0 

AF 

0 

AF 

3.170.62 

AF 

0 

AF 

3,170.62 

AF 

3,431.85 

AF 

3,093.27 

AF 

0 

AF 

3,322.94 

AF 

3,170.62 

AF 

0 

AF 

108.89 

AF 

0 

AF 

0 
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UMI 


Boughton  water  to  LRS 

Boughton  water  to  temporary  storage 

Direct  dwerston  to  LRS  „ 

Temporary  storage  to  LRS 

Permanent  storage  to  LRS 

Red  Wei  water  to  LRS 

Green  Wei  water  to  LRS 

Total  water  to  LRS 

Grayrocks  Reservoir  Storage  Accounting: 

Endbig  reservoir  elevsftton _ 

Reservoir  evaporatton  

Evap.  toss  for  temporary  storage 

Trans,  water  to  temporary  storage 

Direct  diverston  to  perm,  stora^ 

Direct  dn/ersion  to  flood  storage  

Ending  physical  storage 

Total  required  releases 

MARCH  1995 
Grayrocks  Inflows: 

Boughton  water  at  Bosler „ 

Conveyance  toes  Bosler  to  Grayrocks 

Laramie  River  above  Grayrocks 

Boughton  water  at  Grayrocks 

Inundated  water  rights „ 

Natural  flow  a^xive  Grayrocks 

Sentor  downstream  rights 

Water  avalable  to  Grayrocks 

Grayrocks  Downstream  Release: 

Laramie  River  betow  Grayrocks 

Laramie  River  at  Fl  Laramie  

Bypass  for  sentor  rights 

Releases  charged  against  storage , 

Water  for  storage  or  diverston 

Ftood  storage  releases 

Physical  spil 

LRS  Water  Useage: 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

BougNon  water  to  temporary  storage 

Direct  dwerston  to  LRS  

Temporary  storage  to  LRS 

Permanent  storage  to  LRS 

Red  Wei  water  to  LRS „ 

Green  Wefl  water  to  LRS  

Total  water  to  LRS 

Grayrocks  Reservoir  Storage  Accounting: 

Ending  reservoir  elevatton 

Resen«)ir  evaporatton  

Evap.  toss  for  temporary  storage 

Trans,  water  to  temporary  storage 

Direct  diverston  to  perm,  storage 

Direct  dwersion  to  flood  storage  

Ending  physical  storage 

Total  required  releases 

FEBRUARY  1995 

Grayrocks  Inflows: 

Boug^Tton  water  at  Bosler 

Conveyance  toss  Bosler  to  Grayrocks 

Laramie  River  above  Grayrocks 

Boughton  water  at  Grayrocks 

Inuridated  water  rights 

Natural  flow  atxjve  Grayrocks 

Sentor  downstream  rigttts 


AF 

0 

AF 

0 

AF 

1.605.72 

AF 

0 

AF 

0 

AF 

024 

AF 

0.06 

AF 

1.606.02 

FT 

4394.30 

AF 

719.17 

AF 

2.40 

AF 

0 

AF 

127.10 

AF 

0 

AF 

72,786 

AF 

2,97525 

AF 

0 

AF 

0 

AF 

4,731.64 

AF 

0 

AF 

0 

AF 

4.731.64 

AF 

0 

AF 

4.731.64 

AF 

2.496.04 

AF 

2.524.16 

AF 

0 

AF 

2.496.05 

AF 

4,731.64 

AF 

0 

AF 

0 

AF 

0 

AF 

0 

AF 

0 

AF 

0 

AF 

1,317.40 

AF 

0 

AF 

0 

AF 

0.03 

AF 

041 

AF 

1.317.84 

FT 

4,395 

AF 

907.91 

AF 

3.01 

AF 

0 

AF 

1.021.79 

AF 

0 

AF 

74.840 

AF 

2.459.54 

AF 

0 

AF 

0 

AF 

5208.67 

AF 

0 

AF 

0 

AF 

5208.67 

AF 

0 
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I  to  Girayrocks  .....>....,« - ■ 

Gfiyrocks  DowMMkMvn  R6leas6: 

Laramis  RIvar  bslow  Grayrocks «. 

Larani*  Rh»er  at  Ft  Laiamie  •- 

Bypaaa  tor  senior  rights « _ 

-Rsiaasss  chargsd  iiQainst  storaoe ~ ~ 

Waisr  tor  storsQS  or  dKacsion  ...- « »....™ » ~.... 

Pliyiiual  wfH  .......».....>._ _ - - « • 

LRS  WMsr  Ussage: 

to  LRS  ....■■■„■..■■■ 

f-to  tsmporary  storage - ~ - ~ 

__  r  to  LRS ..■.-■..... - — 

■BuuMiaoii  water  to  tsmpocsry  storage  — - — •- - — ~. 

Diwrt<i»ar»iontoLRS _ - ~ ~ 

Tamporaiy  storapw  to  LRS  _.....» - - ~ 

•  Psimanertf  storags  to  LRS -..- - — - _..._......„«.......-... 

Red  Wsl  water  to  LRS - - - 

Qraan  Wal  water  to  Lf« ~- ~ 


Total 


to  LRS 


Grayrecks  Raearvoir  Storage  Aocoutfng: 
Endng  laearvoir  alevalton  .._ 


EMpw  taeafor  tttrftmt)/ 1 
Tiana.  water  to  tsmporary  storage 
Bkact  (Iwarstan  to  pernt  slorags  .. 
Dkaol  (iosrston  to  flood  storage  ... 
Endbig  pliysical  itoiays  ..» 


Total  laquhad 


JANUARY  1995 


'QrayvQclcs  tnaoaw! 

Boughton  watsr  at  Bosler 

Comayanoa  toas  Booler  to  GrayiDcfcs 

'  Rkiar  steva  Grayroda 

Msr  St  Giayfocfcs  ~. 

atsr  rights ....._»....._. 

Nahm  flow  above  Qrayrocfcs 

Senior  downsfeaam  rights 

¥iatorsiiisWatoGrByfOCla 

'Grayiocka  DownsMam  Raiaasec 

Laramis  Rl«ar  bsiow  Grayrocks  ..» 

Laramia  Ptm  at  FL  Laramie  

Bypass  for  ssnior  rights 

Ratsasas  chargsd  against  storage  — 

Wsisi  tor  storags  or  dh«rsion 

Ftood  ttor'igw  rstoaoov ~.~ 

Physical  spil - 

LRS  Water  Useage: 

Inundated  water  to  LRS  — 

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Boughton  water  to^emporary  storage  . 

Direct  dhwsion  to  LRS  ._ — 

Temporary  storage  to  LRS 

Permanent  storage  to  LRS _ 

Red  Wei  water  to  LRS 

Green  Wei  water  to  LRS  


Total  water  to  LRS 


Gcayroda  Reservoir  Storage  Accounting: 

Endtog  reservoir  elevation 

ReserMiir  evaporation  

Evap.  loss  for  temporary  storage 

Tnns.  water  to  temporary  storage  .... 

Direct  dwosion  to  perm,  storage 

Direct  diversion  to  flood  storage  

Endtog  physical  storage  


AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


FT 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


FT 
AF 
AF 
AF 
AF 

AF 


5,208.67 

2,282.41 
2,428.00 

0 
2,282.38 
5,208.67 

0 

0 

0 
0 
0 
0 
1,222.94 
0 
0 
0 
0 


1,222.94 


4,394.8 
0 
0 
0 
1.742,04 
0 
74,253 


2.221.52 


0 

0 
5,163.05 

0 

0 
5.163.06 

0 
5,163.06 

2,618.82 
2,752.70 

0 
2,522.60 
5,163.05 

0 
96.20 

0 
0 
0 
0 
1,466.17 
0 
0 

0.49 
0.26 


1.465.92 


4,394.6 
0 
0 
0 
1,188.06 
0 
73.666 


Basin  Electric  Power  Cooperative— Laramie  River  Station  Water  Sources  and  Station  useage  Monthly 
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Total  required  releases 


DECEMBER  1994 


Grayrocks  Inflows: 

Boughton  water  at  Bosler 

Conveyance  toss  Bosler  to  Grayrocks 

Laramie  River  above  Grayrocks 

Boughton  water  at  Grayrocks 

Inundated  water  ri{^ 

Natural  ftow  above  Grayrocks 

Sentor  downstream  rights 

Water  avalabie  to  Grayrocks 

Grayrocks  Downstream  Release: 

Laramie  River  betow  Grayrocks 

Laramie  River  at  Ft  Laramie  

Bypass  for  sentor  rights 

Releases  ctiarged  agairtst  storage 

Water  for  storage  or  diverston 

Ftood  storage  releases 

Physical  spil 

LRS  Water  Usage: 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Boughton  water  to  temporary  storage  . 

Direct  dh/erston  to  LRS  

Temporary  storage  to  LRS 

Permanent  storage  to  LRS 

Red  wel  Water  to  LRS 

Green  Wel  water  to  LRS  


Total  water  to  LRS 


Grayrocks  Reservoir  Storage  Accounting: 

Ending  reservoir  elevatton 

Resenrair  evaporalton  

Evap.  toss  for  temporary  storage 

Trans,  water  to  temporary  storage  .... 

Direct  diverston  to  perm,  storage 

Dvect  diverston  to  ftood  storage  

ErvSng  physical  storage 


Total  required  releases 


Grayrocks  inftows: 

Boughton  water  at  Bosler 

Conveyance  toss  Bosler  to  Grayrocks 

Laramto  River  aix>ve  Grayrocks 

Boughton  water  at  Grayrocks 

Inundated  water  righto 

Natural  ftow  atxive  Grayrocks 

Senior  downstream  righto 

Watsr  avaiabto  to  Grayrocks 

Grayrocks  Downstraam  Release: 

Laramto  River  betow  Grayrocks 

Laramto  River  at  FL  Laramto  

Bypass  for  sentor  righto 

Releases  chsrged  against  storage 

Water  for  storage  or  diverston 

Ftood  storsge  releases 

Physical  spil  .« « 

LRS  Water  Usage 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Boughton  water  to  temporary  storags  . 

Direct  dh^ersion  to  LRS  

Temporary  storage  to  LRS 

Permanent  storage  to  LRS 

Red  Wel  water  to  LRS 

Green  Wel  water  to  LRS 


AF 


AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


FT 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 

AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 
AF 


2.459.54 


0 

0 
4.870.48 

0 

0 
4,870.48 

0 
4.870.48 

2.497.03 
2.603.34 

0 
2.496.96 
4.870.48 

0 

0 

0 
0 
0 
0 
1,628.62 
0 
0 

0J8 
0.26 


1.62926 


4,394.3 
0 
0 
0 
827.95 
0 
72.786 


2.459.54 


0 
0 

3,661.54 

0 

0 
3,661.54 

0 
3.661.54 

2,475.61 
2,665.63 

0 
2,475.57 
3,661 .54 

0 

0 

0 
0 

0 
0 
1,428.77 
0 
0 

OM 
0.41 


UMI 
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Basin  Electric  Power  Cooperative 
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Tot^  vvator  to  LRS 


Qrayrocfcs  Reservoir  Storage  Accounting: 

Endng  reservoir  elevation 

Reservoir  evaporation  

Evap.  loss  for  temporary  storage 

Trans,  water  to  tenporary  storage  .... 

Direct  diversion  to  perm,  storage 

Direct  diversion  to  flood  storage  

Ending  physical  storage  


Total  re<Mred  releases 


Qrayrocks  Inflows: 

BougMon  water  at  Bosler 

Conve^nce  loss  Bosler  to  Grayrocks 

Laramie  F^ver  above  Grayrocks 

Boughion  water  at  Grayrocks 

Inundated  water  rights 

Natural  flow  above  Grayrocks 

Senior  do^wTStream  rights 

Water  avaiabie  to  Grayrocks 

Grayrocks  Downstream  Release: 

Laramte  River  betow  Grayrocks 

Laramte  River  at  Ft  Laramie  

Bypass  tor  senor  rights 

Releases  enlarged  against  storage 

Water  tor  storage  or  dh«rsk)n 

Ftood  storage  releases 

Ptiysical  spil 

LRS  Water  Usage: 

Inundated  water  to  LRS  

Inundated  water  to  temporary  storage 

Boughton  water  to  LRS 

Bbughton  water  to  temporary  storage  . 

Direct  diverston  to  LRS  

Temporary  storage  to  LRS „ 

Permanent  storage  to  LRS 

Red  Wei  water  to  LRS 

Green  Wei  water  to  LRS 


AF 


FT 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


Total  water  to  LRS 


Grayrocks  Reservoir  Storage  Accounting: 

Endtoig  reservoir  elevatton 

Reservoir  evaporatwn  

Evap.  toss  tor  tomporwy  storage 

Trans,  water  to  temporary  storage  ... 

Direct  draersion  to  perm,  storage 

Direct  dMerston  to  flood  storage  

Erxing  physical  storage 


Total  required  retoases 


AF 


FT 
AF 
AF 
AF 
AF 
AF 
AF 

AF 


1,429.62 


4.394.2 
0 
0 
0 
150.65 
0 
72.493 


2,380.20 


AF 

0 

AF 

0 

AF 

2.851.88 

AF 

0 

AF 

0 

AF 

2.831.64 

AF 

0 

AF 

2,831.64 

AF 

2.499.41 

AF 

3.062.13 

AF 

0 

AF 

2.483.69 

AF 

2.831.64 

AF 

0 

AF 

0 

AF 

0 

AF 

0 

AF 

0 

AF 

0 

AF 

1.549.84 

AF 

64.06 

AF 

0 

AF 

0.17 

AF 

0.02 

1.614.09 


4.394.5 
621.06 
2.13 
0 
26.77 
0 
73.373 


2.459.54 
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COMMODTTY  FUTURES  TRADING 


AppNcalion  of  Hw  Chicago  MMt:antile 
Exchange  for  DMignalion  as  a 
Contract  Marfcat  in  Futures  and 
Opdona  on  tlia  Indtea  da  Predos  y 
Cottaadonaa  "IPC"  (Index  of  Pricas 
and  CHiotaa)  of  tlw  Bolsa  Maxicana  de 
Valoraa  (Mwdcan  Stodt  Exchange) 
AOBICY:  Conunodity  Futures  Trading 
Commission. 


UMI 


ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUIMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  futures  opticms  on 
the  Indice  de  Precios  y  Cotizaciones 
"IPC"  (Index  of  Prices  and  Quotes)  of 
the  Bolsa  Mexicana  de  Valores  (Mexican 
Stock  Exchange).  The  Acting  EHrector  of 
the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 


pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  pubUc 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  April  4, 1996. 


ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  21st  Street  NW., 
Washington.  DC  20581.  Reference 
should  be  made  to  the  CME  IPC 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street.  Washington,  DC,  20581, 
telephone  202-418-5277. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  Washington,  D.C. 
20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5097. 

Other  materials  submitted  by  the  CME 
in  support  of  the  appUcations  for 
contract  market  designation  may  be 
available  upon  request  piu^uant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  1 7 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  February  28, 
1996. 

Blake  Imel, 
Acting  Director. 

[PR  Doc.  96-5029  Filed  3-4-96;  8:45  am) 
BILUNG  CODE  63S1-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 
Commission;  Washington,  DC. 


TIME  AND  DATE:  Wednesday,  March  6, 
1996, 10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  PubUc. 

MATTER  TO  BE  CONSIDERED: 

Multiple  Tube  Mine  &■  Shell  Fireworks 

The  staff  will  brief  the  Commission  on 
a  final  rule  addressing  the  tip-over  of 
large  multiple  tube  mine  and  shell 
fireworks  devices. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated;  February  29, 1996. 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  96-5280  Filed  3-10-96;  3:20  pm] 
BILUMG  CODE  6as»-01-«l  f 


Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 
Commission;  Washington,  DC. 

DATE  A  TIME:  Thursday,  March  7,  1996, 
10:00  a.m. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway.  Bethesda. 
Maryland. 

STATUS:  Closed  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 
Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretar\'.  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. ' 

Dated:  February  29, 1996. 
Sadye  E.  Dunn, 
Secretory'. 

|FR  Doc.  96-5281  Filed  3-1-96;  3:10  pm] 
BILUNO  CODE  63SS-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Acceptance  of  Group  Appiication 
Under  Pub.  L  95-202  and  Department 
of  Defense  Directive  (DODD)  1000^; 
"U.S.  Civilian  Right  Crew  and  Aviation 
Ground  Support  Empioyeas  of 
Norttieaat  Airlines  Atlantic  Division, 
Who  Served  Overseas  as  a  Result  of 
Northeast  Airlines  Contract  With  the 
Air  Transport  Command  During  the 
Period  December  7, 1941  Through 
August  14, 1945" 

Under  the  provisions  of  Section  401 , 
Public  Law  95-202  and  DoD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  application  on  behalf  of 
the  group  knovm  as;  "U.S.  Civilian 
Flight  Crew  and  Aviation  Ground 
Support  Employees  of  Northeast 
Airlines  .Atlantic  Division,  who  served 
Overseas  as  a  resalt  of  Northeast 
Airlines  Contract  with  the  Air  Transport 
Command  During  the  Period  December 
7,  1941.  through  August  14,  1945." 
Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  ser\'ice  of 
this  group  should  be  considered  active 
mihtar\'  service  to  the  Armed  Forces  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DOD  Civilian/Militar\'  Service  Review 
Board.  Secretarv-  of  the  Air  Force 
Personnel  Council,  1535  Command 
Drive,  EE-Wing.  Third  Floor,  .\ndrpws 
AFB,  MD  20762-7002  Copies  of 
documents  or  other  materials  submitted 
cannot  be  returned.  For  further 
information,  contact  Mr.  Johnston,  (301) 
981-5329. 
Patsy  |.  Conner, 

Air  Force  Fedemi  Register  Liaison  Officer 
|FR  Doc.  96-5084  Filed  3-1-96.  8  45  ami 
BILLING  CODE  391(M}1-M 


Defense  Logistics  Agency 

Cooperative  Agreement  Revised 
Procedures 

AGENCY:  Defense  Logistics  Agencv 

(OLA) 

ACTION:  Cooperative  Agret- ment.s 

Proposed  Revised  Procedures. 


SUMMARY:  This  proposed  revised 
procedure  implements  Title  10,  United 
States  Code,  Chapter  142.  as  amended, 
which  authorizes  the  Secretar>'  of 
Defense,  acting  through  the  Director. 
Defense  Logistics  .•\gencv.  to  enter  into 
cost  sharing  cooperative  agreements  to 
support  procurement  technical 
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assistance  programs  established  by  state 

and  local  governments,  private 

nonprofit  oiganizations.  Tribal 

oiganizations,  and  Indian-owned 

economic  enterprises.  Subpart  III  of  this 

issuance  estabUshes  the  proposed 

administrative  procedures  to  be 

implemented  by  DLA  to  enter  into  such 

agreements  for  this  purpose. 

DATES:  Comments  will  be  accepted  until 

March  29, 1996.  Proposed  effective  date: 

April  8, 1996. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Sim  Mitchell,  Program  Manager, 

Office  of  Small  and  Disadvantaged 

Business  Utilization  (DDAS),  Defense 

Logistics  Agency,  8725  John  J. 

Kingsman  Rd.,  Smte  2533,  Fort  Belvoir, 

VA  22060-6221,  Telephone  (703)  767- 

1650. 

StaCAOichtll, 

Program  Manager.  Office  of  Small  and 

Disadvantaged  Business  Utilixation. 

L  Backgraond  Information     I 

The  Procurement  Technical 
Assistance  Cooperative  Agreement 
Program  CPTACAP)  was  established  by 
the  Fiscal  Year  (FY]  1985  Department  of 
Defense  (DoD)  Authorization  Act,  Public 
Law  98-525.  The  Public  Law  amended 
Title  10,  United  States  Code  (U.S.C),  by 
adding  Chapter  142.  Title  10,  U.S.C,  as 
amended,  continues  to  authorize  the 
Secretary  of  Defense,  acting  through  the 
Director,  Defense  Logistics  Agency 
(DLA),  to  enter  into  cost  sharing 
cooperative  agreements  to  support 
procurement  technical  assistance  (PTA) 
programs  estabUshed  by  ehgible 
entities. 

DoD's  efforts  to  increase  competition 
in  the  private  sector  have  been 
supplemented  by  many  state  and  local 
governments,  and  other  entities  that 
operate  PTA  programs.  The  DoD 
PTACAP  provides  assistance  to  ehgible 
entities  by  sharing  the  cost  of 
estabhshing  new  and/or  maintaining 
existing  PTA  programs. 

The  enabling  legislation  placed  the 
following  limitation  on  the  use  of  funds 
allocated  to  the  program: 

A.  DoD's  share  of  an  eUgible  entity's 
net  program  cost  shall  not  exceed  50%, 
unless  the  ehgible  entity  proposes  to 
cover  a  distressed  area.  If  the  eUgible 
entity  proposes  to  cover  a  distressed 
area,  the  DoD  share  may  be  increased  to 
an  amoimt  not  to  exceed  75%.  In  no 
event  shall  DoD's  share  of  net  program 
cost  exceed  $150,000  for  programs 
providing  less  than  statewide  coverage 
or  $300,000  for  programs  providing 
statewide  coverage. 

B.  For  the  American  Indian  program, 
DoD's  share  of  net  program  cost  shall 
not  exceed  75%  or  $150,000,  whichever 


is  less,  for  programs  providing  services 
on  reservations  within  one  Bureau  of 
Indian  Affairs  (BIA)  service  area.  For 
programs  providing  services  to  100%  of 
the  reservations  located  within  one  BIA 
service  area  and  at  least  50%  of  the 
reservations  located  within  another  BIA 
service  area  (multi-area  coverage),  DoD's 
share  of  net  program  cost  shall  not 
exceed  75%  or  $300,000,  whichever  is 
less. 

C.  No  funds  available  to  DoD  may  be 
provided  by  grant  or  contract  to  any 
institution  of  higher  education  that  has 
a  pohcy  of  denying,  or  which  effectively 
prevents,  the  Secretary  of  Defense  from 
obtaining  for  mihtary  recruiting 
purposes — 

1.  entry  to  campuses  or  access  to 
students  (individuals  who  are  17  years 
of  age  or  older)  on  campuses;  or 

2.  access  to  directory  information 
pertaining  to  students. 

D.  No  mnds  appropriated  or 
otherwise  available  to  the  Department  of 
Defense  may  be  obligated  by  contract  or 
by  grant  (including  a  grant  of  funds  to 
be  available  for  student  aid)  to  any 
institution  of  higher  education  that,  as 
determined  by  the  Secretary  of  Defense, 
has  an  anti-ROTC  policy  and  at  which, 
as  determined  by  the  Secretary,  the 
Secretary  would  otherwise  maintain  or 
seek  to  establish  a  unit  of  the  Senior 
Reserve  Officer  Training  Corps  or  at 
which  the  Secretary  would  otherwise 
enroll  or  seek  to  enroll  students  for 
participation  in  a  unit  of  the  Senior 
Reserve  Officer  Training  Corps  at 
another  nearby  institution  of  higher 
education.  The  term  "anti-ROTC 
pohcy"  means  a  policy  or  practice  of  an 
institution  of  higher  education  that — 

1.  prohibits,  or  in  effect  prevents,  the 
Secretary  of  Defense  from  maintaining 
or  establishing  a  unit  of  the  Senior 
Reserve  Officer  Training  Corps  at  that 
institution,  or 

2.  prohibits,  or  in  effect  prevents,  a 
student  at  that  institution  from  eiuolling 
in  a  unit  of  the  Senior  Reserve  Officer 
Training  Corps  at  another  institution  of 
higher  education. 

The  purpose  of  the  proposed  revised 
procedure  is  to  make  available  to  all 
eligible  entities  the  prerequisites, 
policies  and  procedures  that  will  govern 
the  award  of  cooperative  agreements  by 
DLA.  Also,  this  procedure  estabhshes 
the  guidehnes  that  will  govern  the 
administration  of  cooperative 
agreements. 

Although  this  procedure  will  affect  all 
eligible  entities  desiring  to  enter  into  a 
DLA  awarded  cooperative  agreement, 
DLA  has  determined  that  this  procedure 
does  not  involve  a  substantial  issue  of 
fact  or  law,  and  that  it  is  unlikely  to 
have  a  substantial  or  major  impact  on 


the  Nation's  economy  or  large  nimibers 
of  individuals  or  businesses.  This 
determination  is  based  on  the  fact  that 
the  proposed  cooperative  agreement 
procedure  implements  poUcies  already 
pubUshed  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  Title  31, 
U.S.C,  Qiapter  63,  Using  Prociuement 
Contracts  and  Grants  and  Cooperative 
Agreements.  In  addition,  DLA 
cooperative  agreements  will  be  entered 
into  pursuant  to  the  authorities  and 
restrictions  contained  in  the  annual  DoD 
Authorization  and  Appropriation  Acts. 
Therefore,  pubUc  hearings  were  not 
conducted. 


IL  Other  Information 


The  language  contained  in  the  current 
cooperative  agreement  procedure 
limited  the  period  of  coverage  to  the  FY 
95  Program  in  that  it  addressed  the  FY 
95  Authorization  Act  requirements  in 
specific  terms.  This  proposed  revision 
to  the  procedure  will  provide  general 
guidance  for  cooperative  agreements 
entered  into  by  the  DLA  and  will 
become  a  permanent  document  for  the 
diuation  of  the  FYs  96, 97  and  98 
Programs. 

Comments  are  invited  on  the 
procedure.  Comments  should  be 
submitted  to  DLA,  Office  of  Small  and 
Disadvantaged  Business  UtiUzation, 
ATTN:  DDAS,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221.  Comments  received  after 
March  29, 1996  may  not  be  considered 
in  formulating  revisions  to  the 
Procedure. 

m.  Proposed  Revision  to  DLA 
Procedure — Cooperative  Agreements 

3-1    Policy 

A.  Applications  for  cooperative 
agreements  are  obtained  through  the 
issuance  of  a  DLA  sohcitation  for 
cooperative  agreement  apphcations 
(hereafter  referred  to  as  a  SCAA).  The 
contents  of  this  procedure  shall  be 
incorporated,  in  whole  or  in  part,  into 
the  SCAA  to  establish  administrative 
requirements  to  execute  and  administer 
DLA  awarded  cooperative  agreements. 
The  SCAA  may  include  additional 
administrative  requirements  that  are  not 
included  herein. 

B.  The  SCAA  is  issued  by  the 
PTACAP  Manager  (hereafter  referred  to 
as  Program  Manager)  of  the  DLA  Office 
of  Smsdl  and  Disadvantaged  Business 
Utihzation  every  third  fiscal  year,  i.e., 
FY  96,  FY  99,  etc.  The  Program  Manager 
will  respond  to  any  SCAA  questions 
that  may  arise. 

C.  Only  one  apphcation  will  be 
accepted  from  a  single  ehgible  entity. 
An  entity  that  submits  more  than  one 


application,  or  is  listed  as  a 
subagreement  applicant  in  another 
entity's  application  will  not  be 
considered  for  an  award.  D. 
Applications  will  not  be  accepted  from 
applicants  that  apply  as  coequal 
partners  or  joint  ventures.  Only  one 
organization  can  take  the  lead  and 
primary  responsibility  for  the  proposed 
program.  In  other  words,  only  one 
eligible  entity  can  submit  an 
application. 

E.  Applications  will  not  be  accepted 
from  applicants  who  propose  to  provide 
less  than  county  or  equivalent  (i.e., 
parish,  borough]  coverage.  For  example, 
if  an  applicant  proposes  to  service  any 
part  of  a  county  or  equivalent,  the 
applicant  must  service  the  entire  county 
or  equivalent. 

F.  Cooperative  agreements  will  be 
awarded  on  a  competitive  basis 
consistent  with  the  SCAA.  It  is  DLA's 
policy  to  encourage  fair  and  open 
competition  when  awarding  cooperative 
agreements. 

G.  Letters  of  support  and 
recommendation  from  Members  of 
Congress  are  not  necessarj'  and  will  not 
be  considered  in  the  evaluation  and 
selection  of  applications  to  receive 
cooperative  agreement  awards. 

H.  The  SCAA  shall  be  given  the 
widest  practical  dissemination.  It  will 
be  made  available  to  all  known  eligible 
entities  and  to  those  that  request  copies 
after  its  issuance.  All  eUgible  entities 
interested  in  submitting  an  application 
under  the  SCAA  will  be  invited  to 
participate  in  a  pre-application 
conference.  Pre-application  conferences 
will  be  held  at  the  locations  designated 
in  the  SCAA,  approximately  30  calendar 
daysprior  to  the  SCAA's  closing  date. 

I.  Tne  SCAA  shall  not  be  considered 
to  be  an  offer  made  by  DoD.  It  will  not 
obligate  DoD  to  make  any  awards  under 
this  Program. 

J.  In  the  event  that  insufficient  funds 
are  available  to  award  ail  applicants  that 
meet  the  minimum  requirements,  only 
those  apphcants  found  to  be  the  most 
meritorious  will  be  funded  for  an  award. 

K.  If  selected  for  an  award,  the 
applicant  is  bound  to  perform  the 
services  described  in  its  apphcation 
when  the  application  is  incorporated 
into  the  cooperative  agreement  award 
document. 

L.  DoD  is  not  responsible  for  any 
monies  expended  or  expenses  incurred 
by  applicants  prior  to  the  award  of  a 
cost  sharing  cooperative  agreement. 
However,  actual  travel  expenses 
incurred  by  FY  96  award  recipients  to 
participate  in  a  FY  96  pre-application 
and/or  postaward  training  conference 
may  be  reimbursed  under  the  FY  96 
cooperative  agreement  award  subject  to 


the  provisions  of  the  applicable  cost 
principles. 

M.  The  award  of  a  cooperative 
agreement  under  this  Program  shall  not, 
in  any  way,  obligate  DoD  to  enter  into 
a  contract  or  give  preference  for  the 
award  of  a  contract  to  a  business  or  firm 
which  is  or  becomes  a  client  of  a  DLA 
cooperative  agreement  recipient. 

N.  Cooperative  agreement  recipients 
must  give  special  emphasis  to  assisting 
small  disadvantaged  business  (SDB) 
firms  and  any  historically  black  colleges 
and  minority  institutions  that 
participate  or  aspire  to  participate  in 
DoD  prime  and  subconf^acting 
opportunities.  A  concerted  effort  must 
be  made  by  recipients  to  identify  SDB 
firms  and  provide  them  with  marketing 
and  technical  assistance,  particularly 
where  such  firms  are  referred  for 
assistance  by  a  DoD  component,  other 
Federal  agencies,  and  state  and/or  local 
governments. 

O.  Award  recipients  are  not  required 
to  obtain  or  retain  private,  profit  and/or 
nonprofit  consul^ts  to  support  the 
program.  Any  subcontract  costs  being 
proposed  for  consulting  ser\'ices  shall 
not  exceed  10%  of  total  program  cost  for 
the  genera]  program  or  25%  of  total 
program  cost  under  the  American 
Indian  program.  .Applications 
containing  subcontracting  costs  for 
consultant  services  in  excess  of  10%  of 
total  program  cost  for  the  general 
program  and  25%  of  total  program  cost 
for  the  American  Indian  program,  will 
be  removed  from  consideration  for  an 
award. 

P.  Reasonable  quantities  of 
government  publications,  such  as 
"Selling  to  the  Military,"  may  be 
furnished  to  award  recipients  at  no  cost, 
subject  to  availability.  All  requests  for 
such  publications  must  be  submitted  to 
the  cognizant  Deputy  for  Small 
Business. 

Q.  Each  cooperative  agreement 
recipient's  area  of  performance  will  be 
limited  to  the  county(ies)  or  equivalent 
specified  in  its  cooperative  agreement 
award.  Recipients  may  voluntarily 
service  clients  outside  their  area  of 
performance  provided  that  the  client's 
location  is  not  being  serviced  by  another 
PTA  recipient.  For  the  American  Indian 
program,  the  recipient's  area  of 
performance  will  be  limited  to  the 
reservation(s]  specified  in  its 
cooperative  agreement. 

R.  For  the  American  Indian  program, 
if  a  tribal  organization  is  to  perform 
services  benefiting  other  Indian  tribe(s), 
written  approval  must  be  obtained  by 
the  eligible  entity  from  each  Indian  tribe 
it  plans  to  service.  Approval  will  consist 
of  a  written  statement  (signed  by  a 
responsible  official  authorized  to  legally 


bind  the  Indian  tribe  it  plans  to  service] 
indicating  that  the  Indian  tribe  approves 
and  agrees  to  accept  the  services  to  be 
provided  by  the  tribal  organization. 

S.  Cooperative  agreement  awards 
shall  not  be  made  to  entities  listed  in 
the  General  Services  Administration's 
(GSA)  "Lists  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs." 
Cooperative  agreements  will  not  be 
awarded  to  entities  who  employ  any 
person  listed  in  GSA's  "Lists  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs." 

T.  Applications  submitted  in  response 
to  the  SCAA  shall  cover  a  12.  24  or  36- 
month  period.  All  other  applications 
proposing  different  periods  will  not  be 
considered  for  an  award. 

U.  To  be  considered  during  the 
evaluation  process,  part-time  PTA 
program  employees  must  be  employed 
by  the  PTA  program  a  minimum  of  three 
calendar  months  per  year  for  the  base 
year  and  each  of  the  option  years.  Time 
employed  must  be  performed 
continuously  or  incrementally  for  each 
12-month  period. 

V.  Cooperative  agreement  recipients 
shall  not  purchase  non-expendable 
tangible  personal  property  with  a 
delivery  date  later  than  90  days  prior  to 
the  expiration  of  the  cooperative 
agreement's  effective  period.  Cost  of 
non-expendable  tangible  personal 
property  delivered  later  than  90  days 
prior  to  the  expiration  of  the  cooperative 
agreement's  effective  period  will  be 
disallowed. 

W.  Cooperative  agreement  recipients 
will  be  authorized  to  use  GSA's 
subscription  schedules.  Usage  will  be 
limited  to  subscription  serv  ices  only. 

X.  Cooperative  agreement  recipients 
are  required  to  provide  information  to 
their  clients  relating  to  the  objet:tives  of 
the  Government's  Electronic  Commerce/ 
Electronic  Data  interchange  (EC/EDI) 
initiatives  which  are  as  follow 

1.  Exchange  procurement  information 
such  as  solicitations,  offers,  contracts, 
purchase  orders,  invoices,  payments, 
and  other  contractual  documents 
electronically  between  the  private  sector 
and  the  Federal  government  to  the 
maximum  practicable  e.xtent; 

2.  Proviae  businesses,  including 
.small,  small  disadvantaged,  and 

women-owned  businesses  w  ith  greater 
access  to  Federal  procurement 
opportunities; 

3.  Ensure  that  potential  suppliers  are 
provided  simplified  access  to  the 
Federal  government's  electronic 
commerce  system; 

4.  Employ  nationally  and 
internationally  recognired  data  formats 
that  serve  to  broaden  and  ease  the 
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electronic  inter-  change  of  data.  (These 
fonnats  are  the  ANSI  ASC  X-12  and 
UNEDIFACT  formats);  and 

5.  Use  agency  and  industry  systems 
and  networks  to  enable  the  Government 
and  potential  suppliers  to  exchange 
infbrmaticMi  and  access  Federal 
procurement  data. 

Y.  The  recipient  may  add  funds  to  its 
program  after  all  program  funds  are 
properly  expended  and  before 
expiration  of  the  cooperative 
agreement's  effiective  period.  In  the 
event  funds  are  added  to  the  program, 
the  reimbursable  ratio  will  not  be 
afiiacted  and  the  funds  will  not  require 
allocation  by  object  class  category. 
However,  total  hinds  expended  during 
the  effective  period  must  be  reported  on 
the  DLA  Form  1806,  Procurement 
Technical  Assistance  Cooperative 
Agreement  Performance  Report.  The 
expenditure  of  additional  funds  shall  be 
made  in  accordance  with  the  appUcable 
cost  principles. 

Z.  If  the  recipient  charges  or  plans  to 
charge  a  fee  or  service  charge  for  PTA 
given  to  business  firms/clients,  or 
receives  any  other  income  as  a  result  of 
operating  the  PTACAP,  the  amount  of 
such  reimbursement  must  be  added  to 
.  total  program  cost. 

3-2    Scope 

This  procediue  implements  Title  10, 
U.S.C.,  Chapter  142,  as  amended,  and 
establishes  procedures  and  guidelines 
for  the  award  and  administration  of  cost 
sharing  cooperative  agreements  entered 
into  b^ween  DLA  and  eligible  entities. 
Under  these  agreements,  financial 
assistance  provided  by  E)oD  to 
recipients  will  cover  the  DoD  share  of 
the  cost  of  establishing  new  and/or 
maintaining  existing  PTA  programs 
which  furnish  PTA  to  business  entities. 

3-3    Definitions  \ 

The  following  definitions  apply  for 
the  purpose  of  this  procedure. 

A.  Act.  The  enabling  legislation  that 
authorizes  the  establishment  and 
continuation  of  the  PTA  Cooperative 
Agreement  Program  each  fiscal  year. 

B.  Administrative  Grants  Officer 
(AGO).  A  person  with  the  authority  to 
administer  grants  or  cooperative 
agreements  consistent  with  the 
authority  delegated  by  the  Grants 
Officer. 

C  Agency.  A  field  office,  of  one  of  the 
twelve  service  areas,  as  pubUshed  by  the 
Bureau  of  Indian  Affairs  (BIA),  US 
Department  of  the  Interior. 

D.  American  National  Standards 
Institute  (ANSI)  Standard.  A  document 
published  by  ANSI  that  has  been 
approved  through  the  consensus  process 
of  public  announcement  and  review. 


Each  of  these  standards  must  have  been 
developed  by  an  ANSI  committee  and 
must  be  revisited  by  that  committee 
within  five  years  after  approval  for 
update. 

E.  Cash  contributions.  The  recipient's 
cash  outlay,  including  the  outlay  of 
money  contributed  to  the  recipient  by 
third  parties. 

F.  Civil  jurisdiction.  All  cities  with  a 
population  of  at  least  25,000  and  all 
counties.  Townships  of  25,000  or  more 
population  are  also  considered  as  civil 
jurisdictions  in  four  States  (Michigan, 
New  Jersey,  New  York,  and 
Pennsylvania).  In  Connecticut, 
Massachusetts,  Puerto  Rico  and  Rhode 
Island  where  counties  have  very  limited 
or  no  government  functions,  the 
classiHcations  are  done  for  individual 
towns. 

G.  Client.  A  recognized  business 
entity,  including  a  corporation, 
partnership,  or  sole  proprietorship, 
organized  for  profit  or  nonprofit,  which 
is  small  or  other  than  small,  that  has  the 
potential  or  is  seeking  to  market  its 
goods  and/or  services  as  a  prime  or 
subcontractor  to  DoD,  other  Federal 
agencies,  state  and/or  local 
governments.  For  the  American  Indian 
program,  the  client  must  be  located  on 

a  reservation. 
H.  Commercial  Item. 

1.  Any  item,  other  than  real  property, 
that  is  of  a  type  customarily  used  for 
nongovernmental  purposes  and  that — 

a.  nas  been  sold,  leased,  or  licensed  to 
the  general  public;  or, 

b.  Has  been  offered  for  sale,  lease,  or 
license  to  the  general  public; 

2.  Any  item  that  evolved  from  an  item 
descrit}ed  in  paragraph  1.  of  this 
definition  through  advances  in 
technology  or  performance  and  that  is 
not  yet  available  in  the  commercial 
marketplace,  but  will  be  available  in  the 
commercial  marketplace  in  time  to 
satisfy  the  delivery  requirements  under 
a  Government  solicitation; 

3.  Any  item  that  would  satisfy  a 
criterion  expressed  in  paragraph  1.  or  2. 
of  this  definition,  but  for — 

a.  Modifications  of  a  type  customarily 
available  in  the  commercial 
marketplace;  or 

b.  Minor  modifications  of  a  type  not 
customarily  available  in  the  commercial 
marketplace  made  to  meet  Federal 
Government  requirements.  "Minor" 
modifications  means  modifications  that 
do  not  significantly  alter  the 
nongovernmental  function  or  essential  • 
physical  characteristics  of  an  item  or 
component,  or  change  the  purpose  of  a 
process.  Factors  to  be  considered  in 
determining  whether  a  modification  is 
minor  include  the  value  and  size  of  the 
modification  and  the  comparative  value 


and  size  of  the  final  product.  Dollar 
values  and  percentages  may  be  used  as 
guideposts,  but  are  not  conclusive 
evidence  that  a  modification  is  minor; 

4.  Any  combination  of  items  meeting 
the  requirements  of  paragraph  1.,  2.,  3., 
or  5.  of  this  definition  that  are  of  a  type 
customarily  combined  and  sold  in 
combination  to  the  general  public; 

5.  Installation  services,  maintenance 
services,  repair  services,  training 
services,  and  other  services  if  such 
services  are  procured  for  support  of  an 
item  referred  to  in  paragraph  1.,  2.,  3., 
or  4.  of  this  definition,  and  if  the  source 
of  such  services — 

a.  Offers  such  services  to  the  general 
public  and  the  Federal  Government 
contemporaneously  and  under  similar 
terms  and  conditions;  and 

b.  Offers  to  use  the  same  work  force 
for  providing  the  Federal  Government 
with  such  services  as  the  source  uses  for 
providing  such  services  to  the  general 
public; 

6.  Services  of  a  type  offered  and  sold 
competitively  in  substantial  quantities 
in  the  commercial  marketplace  based  on 
established  catalog  or  market  prices  for 
specific  tasks  performed  under  standard 
commercial  terms  and  conditions.  This 
does  not  include  services  that  are  sold 
based  on  hourly  rates  without  an 
estabhshed  catalog  or  market  price  for  a 
specific  service  performed; 

7.  Any  item,  combination  of  items,  or 
service  referred  to  in  paragraphs  1. 
through  6.,  notwithstanding  the  fact  that 
the  item,  combination  of  items,  or 
service  is  transferred  between  or  among 
separate  divisions,  subsidiaries,  or 
affiliates  of  a  contractor;  or 

8.  A  nondevelopmental  item,  if  the 
procuring  agency  determines  the  item 
was  developed  exclusively  at  private 
expense  and  sold  in  substantial 
quantities,  on  a  competitive  basis,  to 
multiple  State  and  local  governments. 

I.  Ckmsultant  services.  Marketing  and 
technical  assistance  obtained  from 
private  nonprofit  and/or  profit  making 
individuals,  organizations  or  otherwise 
qualified  business  entities  to  augment 
die  capabilities  of  the  PTA  center. 

J.  Cooperative  agreement.  A  binding 
legal  instrument  reflecting  a 
relationship  between  DLA  and  the 
recipient  of  a  cooperative  agreement 
when  the  principal  purpose  of  the 
relationship  is  to  transfer  a  thing  of 
value  to  the  recipient  to  carry  out  a 
pubUc  purpose  of  support  or 
stimulation  authorized  by  a  law  of  the 
United  States  instead  of  acquiring 
property  or  services  for  the  direct 
benefit  or  use  of  the  US  Government. 
Substantial  involvement  is  expected 
between  DLA  and  the  recipient  when 


carrying  out  the  activity  contemplated 
in  the  agreement. 

K.  Cooperative  agreement 
Application.  An  applicant's  response  to 
the  SCAA  describing  its  planned  PTA 
program. 

L.  Cooperative  agreement  award 
recipient.  An  organization  receiving 
financial  assistance  directly  from  DLA 
to  carry  out  a  PTA  program.  Awards 
will  only  be  made  to  legal  entities 
recognized  imder  the  laws  in  the  State 
in  which  the  entity  is  organized. 

M.  Cost  matching  or  sharing.  The 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

N.  Coimseling  session.  A  documented 
counseling  session  (telephone  call, 
correspondence  or  personal  discussion) 
held  with  a  business  firm/cUent,  where 
professional  guidance  is  provided  to 
assist  the  business  firm/client  in 
marketing  its  goods  and/or  services  to 
DoD,  other  Federal  agencies,  and  state 
and  local  governments.  This  includes, 
but  is  not  limited  to,  providing  advice 
and  assistance  such  as: 

1.  assisting  business  firms  by 
providing  marketing  and  technical 
assistance  in  selling  their  goods  and/or 
services  to  E)oD,  other  Federal  agencies, 
and  state  and  local  governments; 

2.  assisting  with  understanding 
specifications; 

3.  preparing  applicants  to  be  placed 
on  solicitation  mailing  lists; 

4.  preparing  offers; 

5.  providing  postaward  assistance  in 
areas  such  as  production,  quality  system 
requirements,  finance,  engineering, 
transportation  and  packaging;  and 

6.  providing  information  to  business 
firms/clients  on  the  DoD  Mentor-Protege 
Pilot  Program;  Defense  Conversion, 
Reinvestment  and  Transition  Assistance 
Act  of  1992;  The  Metric  Conversion  Act; 
Electronic  Commerce/Electronic  Data 
Interchange  (EC/EDI);  and  commercial 
item  acquisitions.  The  distribution  of 
publications,  specifications,  bid 
matches  or  simply  referring  business 
firms/clients  to  another  source  for 
advice  or  assistance  is  not  a  coimseling 
session. 

0.  Direct  cost.  Any  cost  that  can  be 
identified  specifically  with  a  particular 
final  cost  objective.  No  final  cost 
objective  shall  have  allocated  to  it  as  a 
direct  cost  any  cost,  if  other  costs 
incurred  for  the  same  purpose,  in  like 
circumstances,  have  been  included  in 
any  indirect  cost  pool  to  be  allocated  to 
that  or  any  other  final  cost  objective. 

P.  Distressed  area.  The  geographical 
area  to  be  serviced  by  an  eligible  entity 
in  providing  PTA  to  business  firms 
physically  located  within  an  area  that: 

1.  has  a  per  capita  income  of  80%  or 
less  of  that  State's  average; 


2.  has  an  unemployment  rate  that  is 
one  percent  greater  than  the  national 
average  for  the  most  recent  24-month 
period  in  which  statistics  are  available; 
or 

3.  is  a  "reservation"  which  includes 
Indian  reservations,  public  domain 
Indian  allotments,  former  Indian 
reservations  in  Oklahoma,  and  land 
held  by  incorporated  Native  groups, 
regional  corporations,  and  village 
corporations  under  the  provisions  of  the 
Alaska  Native  Claims  Settlement  Act. 

Q.  Duplicate  coverage.  A  situation 
caused  by  two  or  more  applicants 
offering  to  provide  marketing  and 
technical  assistance  to  clients  located 
within  the  same  county(ies)  or 
equivalent  within  the  same  geographic 
area. 

R.  Electronic  Commerce  (EC).  The 
end-to-end,  paperless  business 
environment  that  integrates  electronic 
transfer  and  automated  business 
systems.  EC  includes  EDI,  FAX,  Bar 
Coding,  Electronic  Funds  Transfer,  etc. 

S.  Electronic  Commerce  in 
Contracting  (EQC).  Refers  to  electronic 
procurement  transactions. 

T.  Electronic  Data  Interchange  (EDI). 
A  subset  of  EC.  EDI  is  the  computer-to- 
computer  exchange  of  routine  business 
transactions. 

U.  Eligible  entities.  Organizations 
qualifying  to  submit  an  application  as 
follows: 

1.  General  Program: 

a.  State  government.  Any  of  the 
several  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  or  instrumentality 
of  a  State,  exclusive  of  local 
governments.  The  term  does  not  include 
any  public  and  Indian  housing  agency 
under  the  US  Housing  Act  of  1937. 

b.  Local  government.  A  county, 
municipality,  city,  town,  township, 
local  public  authority  (including  any 
public  and  Indian  Housing  agency 
under  the  US  Housing  Act  of  1937), 
school  district,  special  district, 
intrastate  district,  council  of 
governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  State  law),  any  other  regional  or 
interstate  government  entity  (such  as 
regional  planning  agencies),  or  any 
agency  or  instrumentality  of  a  local 
government.  The  term  does  not  include 
institutions  of  higher  education  and 
hospitals. 

c.  Private,  nonprofit  organizations. 
(1)  A  business  entity  organized  and 

operated  exclusively  for  charitable, 
scientific,  or  educational  purposes,  of 
which  no  part  of  the  earnings  inure  to 
the  benefit  of  any  private  shareholder  or 


individual,  of  which  no  substantial  part 
of  the  activities  is  carrying  on 
propaganda  or  otherwise  attempting  to 
influence  legislation  or  participating  in 
any  political  campaign  on  behalf  of  any 
candidate  for  public  office,  and  which 
are  exempt  from  Federal  income 
taxation  under  section  501  of  the 
Internal  Revenue  Code. 
(2)  American  Indian  Program: 

(a)  Indian  Economic  enterprise.  Any 
Indian-owned  (as  defined  by  the 
Secretary  of  the  Interior)  commercial, 
industrial,  or  business  activity 
established  or  organized,  whether  or  not 
such  economic  enterprise  is  organized 
for  profit  or  nonprofit  purposes: 
Provided,  That  such  Indian  ownership 
shall  constitute  not  less  than  51  per 
centum  of  the  enterprise. 

(b)  Indian/Tribal  Organization).  The 
recognized  governing  body  of  any 
Indian  tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body,  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
Provided,  that  in  any  case  where  a 
cooperative  agreement  is  made  to  an 
organization  to  perform  services 
benefitting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indian  tribe 
shall  be  a  prerequisite  to  the  letting  or 
making  of  such  cooperative  agreement. 

V.  Existing  program.  Any  PTA 
program  that  had  a  cooperative 
agreement  with  DLA  for  one  or  more 
years. 

W.  Federal  funds  authorized.  The 
total  amount  of  Federal  funds  obligated 
by  the  Federal  government  for  use  by 
the  recipient. 

X.  Follow-up  counseling  session.  A 
counseling  session  held  with  a  client 
subsequent  to  the  initial  counseling 
session. 

Y.  Grants  officer.  An  official  with  the 
authority  to  enter  into,  administer,  and/ 
or  terminate  grants  or  cooperative 
agreements. 

Z.  Indian.  Any  person  who  is  a 
member  of  any  Indian  tribe,  band, 
group,  pueblo,  or  community  which  is 
recognized  by  the  Federal  Government 
as  eligible  for  services  from  the  BIA  and 
any  "Native"  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act  |43  U.S.C. 
1601  etsec|.j. 

AA.  Indian  tribe.  Any  Indian  tribe, 
band,  group,  pueblo,  or  community, 
including  Native  villages  and  Native 
groups  (including  corporations 
organized  by  Kenai,  Sitka,  and  Kodiak) 
as  defined  in  the  Alaska  Native  Claims 
Settlement  Act  (43  USC  Section  1601  et 
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seq.),  which  is  recognized  by  the 
Federal  Government  as  eligible  for 
services  from  the  Bureau  of  Indian 
Affairs. 

AB.  Indirect  cost.  Any  cost  not 
directly  identified  with  a  single  final 
cost  obiective,  but  identified  with  two  or 
more  final  cost  objectives  or  an 
intermediate  cost  objective.  An  indirect 
cost  is  not  subject  to  treatment  as  a 
direct  cost. 

AC.  Initial  counseling  session.  The 
first  counseling  session  held  by  a 
redpioit  with  a  business  firm.  The 
initial  counseling  session  may 
determine  that  the  business  firm  has  no 
potential  to  do  business  with  a  Federal 
agency  and/or  state  and  local 
govwrnnent. 

AD.  In-kind  contributions.  The  value 
of  noncash  contributions  provided  by 
the  eligiUe  entity  and  ncm-Federal 
parties  to  the  FTA  Program.  Only  when 
authorized  by  Federal  legislation  may 
(Hoperty  or  services  purchased  with 
Federal^  funds  be  considered  as  in-kind 
contributions.  In-kind  contributions 
may  be  in  the  form  of  charges  ior  real 
property  and  nonexpendable  pencmal 
ptupeity  and  the  value  of  goods  and 
services  directly  benefiting  and 
^Mdfically  identifiriale  to  the  jm^ect  or 
pioBam. 

AE.  Integrated  automated  information 
anvinmment.  Computer-to-computer 
exchange  of  public  standard  formatted 
messages  through  use  of  a  VAN. 

AF.  Mhilti-area  covmrage.  A  FTA 
program  that  proposes  to  service  100% 
of  the  reservations  located  within  one 
BIA  service  area  and  ak  least  50%  of  the 
reswvaticms  located  within  uiother  BIA 
service  area. 

AG.  Net  [Hogram  cost.  The  total 
program  cost  from  all  authcmzed 
sources-  less  any  program  income  and/ 
at  other  Federal  funds  not  authorized  to 
be  shared. 

AH.  Networking.  A  method  of 
providing  assistance  throughout  the  area 
to  be  serviced.  Examples  include: 

1.  locating  assistance  offices  in  area  of 
indiistrial  omcentration; 

2.  estabUshing  and/or  maintaining 
data  links  with  other  organizations;  and 

3.  creating  data  exchanges. 

AI.  New  start.  An  eligible  entity  that 
is  not  an  existing  program. 

AJ.  Non-profit  sondes  representing 
the  blind  and  severely  disabled.  A 
qualified  nonprofit  agency  for  the  blind 
or  the  severely  disabled  which  produces 
a  commodity  for,  or  provides  a  service 
to,  the  Government.  For  the  PTACAP 
workshops  may  be  treated  as  small 
businesses. 

AK.  Other  Federal  funds.  Federal 
funds  such  as  those  provided  by  Federal 
agency(ies)  other  than  the  DoD  PTA 


Cooperative  Agreement  Program.  When 
authorized  by  statute,  Federal  funds 
received  from  other  sources,  including 
grants,  may  be  used  as  cost  sharing  and/ 
or  cost  matching  contributions. 

AL.  Outlays/expenditures.  Charges 
made  to  the  FTA  program.  They  may  be 
reported  on  a  cash  or  accrual  basis. 

1.  Cash  basis.  For  reports  prepared  on 
a  cash  basis,  outlays  are  the  sum  of: 

a.  cash  disbursements  for  direct 
charges  for  goods  and  services; 

b.  the  amount  of  indirect  expense 
charged; 

c.  the  value  of  third  party  in-kind 
contributions  applied;  and 

d.  the  amount  of  cash  advances  and 
payments  made  to  subiecipients. 

2.  Accrual  basis.  For  reports  prepared 
on  an  accrual  basis,  outlays  are  the  siun 
of: 

a.  cash  disbursements  for  direct 
diarges  for  goods  and  services; 

b.  the  amount  of  indirect  expense 
inclined; 

c.  the  value  of  in-kind  contributions 
applied: 

a.  the  net  increase  (or  decrease}  in  the 
amoimts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  emi^oyees, 
contractors,  sulHedpients  and  other 
payees;  aad 

e.  other  amounts  becoming  owed 
under  j^ograms  for  which  no  current 
services  or  performance  are  required. 

AM.  Per  capita  incfMne.  The  estimated 
average  amount  per  person  of  total 
money  income  received  during  the 
calendar  year  for  all  persons  residing  in 
a  given  political  jurisdiction  as 
pubHshed  by  the  US  Department  of 
Commerce,  Bureau  of  the  Census. 

AN.  Prior  approval.  Written  approval 
given  by  an  authorized  official 
evidencing  prior  consent  as  required  by 
the  cooperative  agreement  award 
document. 

AG.  Procurement  Technical 
Assistance  Cooperative  Agreement 
Program  (PTACAP).  A  program 
established  to  generate  employment  and 
improve  the  general  economy  of  a 
locality  by  assisting  business  firms  in 
obtaining  and  performing  under  DoD, 
other  Federal  agency  and  state  and  local 
government  contracts. 

AP.  Program  income.  Gross  income 
earned  by  the  recipient  or  subrecipient 
from  cooperative  agreement  supported 
activities.  Program  income  includes  fees 
for  services  performed,  and  the  use  or 
rental  of  personal  property  acquired 
with  cooperative  agreement  funds. 
Except  as  otherwise  provided  in 
program  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal,  interest  or  loans,  rebates. 


credits,  discounts,  refunds,  etc.,  or 
interest  earned  on  any  of  them. 

AQ.  Public  Standard  Format.  A  data 
exchange  format  which  includes  the 
ANSI  format  ASC  X-12  and/or  the 
United  Nations  Electronic  Data 
Interchange  for  Administration, 
Commerce  and  Transport 
(UNEDIFACT). 

AR.  Reservation.  Includes  Indian 
reservations,  public  domain  Indian 
allotments,  former  Indian  reservations 
in  Oklahoma,  and  land  held  by 
incorpcwated  Native  groups,  regional 
corporations,  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  [43 
U.S.C.A.,  Section  1601  et  seq.]. 

AS.  Service  area.  Any  one  of  twelve 
area  officesrfls  published  by  the  US 
Department  of  die  Interior.  BIA,  to 
indude:  Aberdeen.  Albuquerque. 
Anardako.  Billings,  Eastern,  Juneau. 
Minneapolis.  Muskogee,  Navajo, 
Phoenix,  Portland  and  Sacrraiento. 

AT.  Small  business  (SB).  As  used  in 
tliis  solidtation,  a  business,  including 
its  affiliates,  that  is  independently 
owned  and  operated,  not  dominant  in 
the  field  of  operation  in  which  it  is 
bidding  on  Government  contracts,  and 
qualified  as  SB  under  the  criteria  and 
size  standards  in  13  CFR 121. 

AU.  Small  disadvantaged  business 
(SDB).  As  used  in  this  solidtation,  a  SB 
concern  that  is  at  least  51  percent 
unconditionally  owned  by  one  or  more 
individuals  who  are  both  sodally  and 
economically  disadvantaged,  or  a 
publidy  owned  business  that  has  at 
least  51  percent  of  its  stock 
unconditionally  owned  by  one  or  more 
sodally  and  econcnnically 
disadvantaged  individuals  and  that  has 
its  moiagenient  and  daily  business 
controlled  l^  oae  or  more  such 
individuals.  This  term  also  means  a  SB 
concern  that  is  at  least  51  percent 
unccmditionally  owned  by  an 
economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  organization, 
or  publidy  owned  business  that  has  at 
least  51  percent  of  its  stock 
unconditfonally  owned  by  one  of  these 
entities,  that  has  its  management  and 
daily  business  controlled  by  membera  of 
an  economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  organization 
that  meets  the  requirements  of  13  CFR 
124. 

AV.  Solidtation  for  cooperative 
agreement  appUcations  (SCAA).  A 
document  issued  by  DLA  containing 
provisions  and  evaluation  factora 
applicable  to  all  applicants  which  apply 
for  a  PTA  cooperative  agreement. 

AW.  Statewide  coverage.  A  PTA 
program  which  proposes  to  service  at 
least  50%  of  a  State's  counties  or 


equivalent  and  75%  of  the  State's  labor 
force. 

AX.  Subrecipient.  The  legal  entity  to 
which  a  written  subagreement  is 
awarded  and  which  is  accountable  to 
the  recipient  of  a  cooperative  agreement 
bom  DLA  and  any  modification(s) 
thereto. 

AY.  Third  party  in-kind 
contributions.  The  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
PTACAP. 

AZ.  Total  program  cost.  All  allowable 
costs  as  set  forth  in  OMB  Circular  A-21, 
A-87  and  A-122,  as  applicable. 

Al.  Total  program  outlays.  All 
charges  made  to  the  PTA  program. 
These  charges  include  cash 
disbursements  for  dired  charges  for 
goods  and  services,  the  amount  of 
indired  expense  charged,  the  value  of 
in-kind  contributions  appUed,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received  for 
services  performed  by  employees, 
contradors  and  other  payees,  and  other 
amounts  becoming  owed  under 
programs  for  which  no  current  services 
or  performances  are  required. 

A2.  Unliquidated  obligations.  For 
financial  reports  prepared  on  a  cash 
basis,  means  the  amoimt  of  obligations 
incurred  by  the  redpient  that  has  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

A3.  Unobligated  balance.  The  portion 
of  the  fonds  authorized  by  DLA  that  has 
not  been  obligated  by  the  redpient 
which  is  determined  by  deducting  the 
cumulative  obligations  from  the 
cumulative  funds  authorized. 

A4.  Value  added  network  (VAN).  A 
commercial  telecommunications  service 
provider  which  passes  electronic 
commerce  traffic  between  a  government 
entity  and  a  commercial,  private  sedor 
vendor. 

A5.  Woman-owned  small  business 
(WOB).  A  small  business  concern — (i) 
which  is  at  least  51  per  centum  owned 
by  one  or  more  women;  or  in  the  case 
of  a  publicly  owned  business,  at  least  51 
per  centum  of  the  stock  of  which  is 
owned  by  one  or  more  women;  and  (ii) 
whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 


3-4    Program  Purpose  and 
Requirements 

A.  The  purpose  of  the  PTACAP  is  to 
generate  employment  and  to  improve 
the  general  economy  of  a  locality  by 
assisting  business  firms  in  obtaining  and 
performing  under  Federal,  state  and 
local  government  contrads. 

B.  Each  PTA  center  must  meet  these 
minimum  requirements  set  forth  below. 
Failure  to  meet  any  of  these 
requirements  will  be  cause  to  deny  or 
terminate  an  award. 

1.  Service  Area 

Analyze  the  service  area  to  identify  its 
geographic  and  demographic 
charaderistics.  The  applicant  must 
maintain  and  provide  information 
regarding  the  charaderistics  of  the  local 
economy  (distressed  or  nondistressed) 
and  the  type  of  business  firms  located 
in  the  service  area  (SB,  WOB,  SDB. 
OTSB).  Information  must  include: 

a.  An  explanation  how  the  business 
community  will  be  made  aware  of  the 
PTA  Program;  the  types  of  assistance 
being  offered  to  clients;  what  is  required 
from  a  business  firm  to  become  a  FTA 
center's  client;  and  the  impad  the  PTA 
center  will  have  in  generating 
employment  within  the  service  area. 

b.  The  total  number  of  counties  or 
equivalent  within  the  State  and  the 
identification  of  each  county  the 
appUcant  plans  to  service. 

c.  The  average  unemployment  level 
for  each  county  the  applicant  plans  to 
service. 

d.  The  average  per  capita  income  of 
the  State  and  each  county  the  applicant 
plans  to  service. 

e.  The  total  number  of  procurement 
outreach  conferences  the  applicant 
plans  to  sponsor. 

f.  The  total  number  of  procurement 
outreach  conferences  the  applicant 
plans  to  partidpate  in  other  than  as  a 
sponsor. 

g.  The  state's  total  population  and  the 
percent  of  the  population  that  the 
applicant  plans  to  service. 

h.  The  total  number  of  SB,  WOB.  SDB, 
and  OTSB  the  applicant  plans  to 
service. 

2.  Counseling  and  Client  Information 

Applicants  must  provide  clients  with 
counseling  and  information  regarding 
marketing  their  goods  and  services  to 
DoD,  other  Federal  agencies,  and  state 
and  local  governments.  The  applicant 
shall: 

a.  Analyze  the  types  of  business  firms 
within  their  geographic  area  to 
determine  the  types  to  be  counseled  (by 
product  or  service  offered). 

b.  Shall  hiaintain  regulations  and 
publications  (or  identify  sources  for 


obtaining)  that  govern  Federal,  state  and 
local  government  procurement,  as 
applicable. 

c.  Identify  marketing  opportunities  for 
clients  consistent  with  their  products 
and  services. 

d.  Assist  and  advise  clients 
concerning  post  award  functions. 

e.  Educate  clients  in  the  following 
areas: 

(1)  DoD  Mentor-Protege  Pilot  Program. 

(2)  Defense  Conversion.  Reinvestment 
and  Transition  Assistance  Act  of  1992. 

(3)  The  Metric  Conversion  Ad. 

(4)  The  requirements  and  procedures 
used  by  DoD  and  other  Federal  agencies 
in  the  acquisition  of  commercial 
produds. 

f  Maintain  records  to  document 
services  provided  during  all  counseling 
sessions  (initial'and  follow-up)  to 
include  preparation  of  bidders  mailing 
list  applications. 

3.  Electronic  Commerce/Eledronic  Deta 
Interchange 

(EC/EDI) — Applicant  must  provide  its 
clients  with  information  pertaining  to 
Electronic  Commerce  in  Contracting 
(EQC),  including  the  routine  computer 
exchange  of  procurement  information 
such  as  solicitations,  offers,  contracts, 
purchase  orders,  invoices,  payments, 
and  other  contractual  documents 
electronically  exchanged  between  the 
private  sedor  and  the  Federal 
Government,  to  the  maximum  extent 
pradicable,  using  ANSI  ASC  X-12 
standards.  Information  to  be  provided  to 
the  client  should  include: 

a.  An  explanation  of  how  the  business 
community  will  benefit  from  using  EC/ 
EDI. 

b.  A  complete  understanding  of  the 
Federal  Government  EC/EDl  program  to 
include: 

(1)  An  identification  and  explanation 
of  the  functions  of  the  various 
components  of  EC/EDI,  such  as  Value 
Added  network  (VANs)  and  Value 
Added  Services  (VASs),  Government 
gateways  and  networks,  translation 
software,  necessary  hardware,  and  the 
Central  Contractor  Registration  (CCR) 
system. 

(2)  An  explanation  of  current  OSD 
and  Federal  policies  regarding  ECIC. 

(3)  An  explanation  of  transaction  sets 
and  implementation  conventions. 

(4)  An  explanation  of  the  impact  and 
applicability  of  the  Internet  on  ECIC. 
including  identification  of  Government 
home  pages,  electronic  catalogs. 
electronic  bulletin  boards  and  other 
relevant  net  sites. 

(5)  Explanation  of  FACNET 
requirements  and  DoD  and  Federal 
efforts  (and  status]  on  meeting  these 
requirements. 
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4.  Postaward  Assistance 

Applicant  must  assist,  as  appropriate, 
their  clients  with  understanding 
Federal,  state  and  local  government 
requirements  applicable  to  contracting 
for  services,  manufacturing, 
construction  or  other  markets.  As  a 
minimum,  the  assistance  should  include 
but  is  not  limited  to: 

a.  Production  ' 

b.  QuaUty  System 

c.  Accounting  system  requirements,  and 
contract  payments 

d.  Transportation 

e.  Packaging 

f.  Subcontracting 

g.  Property 

5.  Performance  Reporting 

The  PTA  center  shall  collect  sufficient 
information  from  its  clients  to 
supplement  information  maintained  in 
its  files  to  report  current,  complete  and 
accurate  information  required  by  the 
Procurement  Technicai  Assistance 
Cooperative  Agreement  Performance 
Report  (DLA  Form  1806).  The  DLA 
Fimn  1806  shall  be  submitted  to  the 
cognizant  contract  administration 
activity  on  a  semiannual  basis.  The  PTA 
center  shall: 

a.  Segregate  data  by  (Higin  of  award 
(DoD,  other  Federal  agency,  state  and 
local  government)  and  type  of  business 
(small  and  other  than  small)  and 
socioeconomic  status  of  the  business 
receiving  the  award  (SB,  SDB,  WOE. 
OTSB). 

b.  Have  (m  file: 

(1)  A  minimum  of  five  success  stories 
attesting  to  the  PTA  provided  to  DoD 
clients  during  the  base  and  each  option 
year.  Each  success  story  must  be 
verified  by  a  letter  from  the  applicant's 
client  stating  that  the  story  is  true  and 
has  resulted  frran  the  direct  and 
exclusive  effort  on  behalf  of  the  client 
by  the  PTA  center. 

(2)  The  number  and  dollar  value  of 
prime  and  subcontract  awards  received. 

(3)  A  means  of  validating  the  number 
and  dollar  value  for  prime  and 
subcontract  awards  received. 

(4)  A  signed  statement  from  the  client 
confirming  that  the  reported  prime  and/ 
or  subcontract  awards  were  obtained  as 
a  result  of  the  assistance  provided  by 
the  PTA  center. 

(5)  When  requested  by  the  reviewing 
activity,  obtain  detailed  information 
such  as:  the  contract  awarding  activity; 
name  and  telephone  number  of  the 
point  of  contact  at  the  contract  awarding 
activity;  and  the  contract  nimiber  and 
dollar  value  of  prime  and/or  subcontract 
awards  from  the  client  to  support  the 
information  reported  on  the  DLA  Form 
1806,  when  the  information  is  not 
available  in  the  PTA  center's  files. 


c.  Have  on  file  for  the  PTA  center  the 
number  of  jobs  generated  and/ or  retain 
for  the  base  and  each  option  year 
resulting  from  the  assistance  provided 
by  the  PTA  center. 

6.  Client  Satisfaction 

Clients  serviced  by  the  award 
recipient  shall  be  surveyed  annually,  as 
a  minimum,  to  document  client 
satisfaction  with  the  assistance  provided 
by  the  PTA  center.  The  client  shall  be 
requested  to  assess  the  performance  of 
the  PTA  center  and  its  personnel  in 
terms  of: 

a.  Timeliness  and  responsiveness  to 
general  and  specific  client  needs; 

b.  Flexibility  and  ability  to  change 
with  evolving  client  circumstances; 

c.  Commitment  to  the  client's  stated 
goals; 

d.  Training  offered  and  received,  as 
appropriate;  and. 

e.  Overall  capability  to  provide 
relevant  advice  and  assistance  to  the 
client. 

Clients  shall  rate  the  PTA  center  as 
satisfactory  or  unsatisfactory.  The  file 
will  reflect,  in  sufficient  detail,  the  PTA 
•center's  efforts  to  overcome  areas  of 
client  dissatisfaction.  The  above 
information  will  be  compiled, 
documented  and  maintained  as  a  part  of 
each  client's  permanent  file,  and  as  a 
collective  report  for  the  entire  PTA 
center.  The  client  rating  information 
shall  be  made  available  to  the  Grants 
Officer  or  designated  representative  for 
review  upon  request. 

C.  The  recipient  and  subrecipient(s) 
shall  operate  their  PTA  centers  on  a 
forty  (40)  hour  week  basis,  or  during  the 
normal  business  hours  of  the  state  or 
local  government  or  PTA  center's  parent 
organization  throughout  the  effective 
period  of  the  cooperative  agreement. 
Vacation  benefits  and  holidays  allowed 
to  the  staff  of  the  recipient  and 
subrecipient(s)  shall  conform  to  the 
policy  of  the  state  or  local  government 
or  PTA  center's  parent  organization. 

3-5    Procedures 

A.  The  SCAA  and  selection  criteria 
are  developed  and  prepared  by  the 
Headquarters  (HQ),  DIj\  PTA 
Cooperative  Agreement  Program 
Manager  (hereafter  referred  to  as 
Program  Manager).  The  SCAA  and 
selection  criteria  are  approved  by  the 
HQ  DLA  PTA  Cooperative  Agreement 
Program  Policy  Committee  (hereafter 
referred  to  as  Policy  Committee).  The 
Policy  Committee  is  comprised  of 
representatives  from  HQ  DLA.  The 
Director,  office  of  Small  and 
Disadvantaged  Business  utilization, 
serves  as  the  Policy  Committee 
Chairman. 


B.  The  Policy  Committee  is  the  final 
administrative  appeal  authority  for 
disputes  and  protests. 

C.  Grants  Officer  (GO)  as  used  herein 
refere  to  the  GO  assigned  to  HQ  DLA 
Office  of  Small  and  Disadvantaged 
Business  Utilization. 

D.  Applications  and  revisions 
received  after  the  deadline  for  receipt  of 
applications,  as  specified  in  the  SCAA. 
will  not  be  evaluated  unless  acceptable 
evidence  is  provided  by  the  applicant. 
Acceptable  evidence  to  support  an 
otherwise  late  application  or  revision 
received  after  the  closing  time  and  date 
shall  consist  of: 

1.  An  original  U.S.  Post  Office  receipt 
for  registered  or  certified  mail  showing 
the  date  of  mailing  not  later  than  five 
calendar  days  before  the  date  specified 
for  receipt  of  appUcations  and  revisions; 
or 

2.  When  sent  by  U.S.  Postal  Service  - 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  the  date  entered  by 
the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service— Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  US 
Postal  Service.  The  postmark  date  must 
be  two  working  days  prior  to  the  date 
specified  for  receipt  of  applications.  The 
term  working  days  excludes  weekends 
and  Federal  hoUdays.  Applicants 
should  request  the  postal  clerk  to  place 
a  legible  hand  cancellation  "bull's-eye" 
postmark  on  both  the  receipt  and 
envelope  or  wrapper. 

3.  If  the  application  or  revision  is 
hand  delivered,  the  specific  time  and 
delivery  date  shall  be  supported  by  a 
receipt  given  by  the  GO  or  designated 
representative. 

E.  The  evaluation  of  applications  and 
selection  of  award  recipients  resulting 
from  responses  to  the  SCAA  shall  be 
conducted  as  detailed  below: 

1.  The  GO  will  evaluate  each 
application  received  to  determine  if  the 
appUcation:  (i)  offera  at  least  a  county  or 
equivalent  coverage;  (ii)  contains 
sufficient  management,  technical,  cost, 
and  other  required  information;  (iii)  has 
been  signed  by  a  responsible  official 
authorized  to  bind  the  eligible  entity; 
and  (iv)  otherwise  meets  the 
requirements  of  the  SCAA.  Applications 
that  fail  to  meet  the  requirements  of  the 
SCAA  will  be  removed  from  further 
consideration  for  an  award  by  the  GO 
and  the  applicant  will  be  promptly 
notified  of  the  reason  for  removal.  The 
appUcant's  application  will  be  retained 
with  any  other  unsuccessful 
application(s)  by  the  GO. 

2.  Program  status  classification.  The 

•  GO  will  review  and  verify  the  accuracy 
of  the  applicant's  program  status  stated 


in  item  8,  "Type  of  Application"  of  the 
Standard  Form  (SF)  424.  If  the  GO 
considers  the  program  status 
misclassified.  the  matter  will  be 
reviewed  with  the  applicant.  If  the 
applicant  and  the  GO  cannot  agree,  the 
GO  will  determine  the  applicant's 
program  status  based  upon  the 
information  contained  in  the 
application  at  the  time  the  solicitation 
closed.  The  GO's  decision  regarding  the 
program's  status  is  final. 

3.  Minor  informalities  and  mistakes. 
The  GO  shall  provide  an  applicant  the 
opportunity  to  cure  any  deficiency 
resulting  from  a  minor  informality  or 
irregularity  contained  in  the  offer  or 
waive  the  deficiency,  whichever  is  to 
the  advantage  of  the  Government.  A 
minor  informality  or  irregularity  is  one 
that  is  merely  a  matter  of  form  and  not 
of  substance.  It  also  pertains  to  some 
immaterial  defect  in  an  offer  or  variation 
of  an  offer  from  the  exact  requirements 
of  the  solicitation  that  can  be  corrected 
or  waived  without  being  prejudicial  to 
other  applicants.  The  defect  or  variation 
is  immaterial  when  the  effect  on 
program  quality  is  negligible  when 
contrasted  with  the  program's  total  cost. 
Two  examples  of  minor  informalities 
include  the  failure  of  the  applicant  to: 
(i)  return  the  required  number  of  copies 
of  its  application;  and  (ii)  execute  the 
certifications  required  by  the  SCAA 
clauses. 

a.  In  cases  of  apparent  mistakes  and 
in  cases  where  the  GO  has  reason  to 
believe  that  a  mistake  may  have  been 
made,  the  GO  shall  request  verification 
from  the  applicant  that  the  offer  "should 
read  as  stated"  calling  attention  to  the 
suspected  mistake.  Any  clerical  mistake 
apparent  in  the  offer  may  be  corrected 
by  the  GO.  Examples  of  apparent 
mistakes  are:  (i)  obvious  misplacement 
of  a  decimal  point;  (ii)  incorrect 
transposition  of  niunbers;  and  (iii) 
obvious  mistake  in  identifying  the 
program  status  (existing  versus  new 
start  program).  The  GO  shall  obtain  from 
the  applicant  a  written  verification  of 
the  offer  intended. 

b.  Correction  of  a  mistake  by  the  GO 
shall  be  effected  by  attaching  the 
verification  to  the  original  offiar.  The  GO 
shall  not  make  corrections  on  the 
application.  Corrections  shall  be 
restated  in  the  cooperative  agreement 
award  document,  if  the  applicant 
receives  an  award. 

c.  If  an  applicant  request  permission 
to  correct  a  mistake,  and  clear  and 
convincing  evidence  establishes  the 
existence  of  the  mistake,  the  GO  may 
make  a  determination  permitting  the 
applicant  to  correct  the  mistake.  The 
determination  to  allow  correction  of 
mistakes  will  be  made  provided  that 


both  the  existence  of  the  mistake  and 
the  application  actually  intended  are 
established  by  clear  and  convincing 
evidence  from  the  solicitation  and 
application. 

4.  Notification  of  application  removal 
from  consideration  for  an  award.  The 
GO  will  notify  the  applicant  by  certified 
mail  (return  receipt  requested)  if  its 
application  is  removed  from  further 
consideration  for  an  award. 

5.  Duplicate  coverage.  An  application 
shall  not  duplicate  more  than  25%.  on 
an  individual  or  cumulative  basis,  any 
of  the  counties  or  equivalent  (for  the 
general  program)  or  any  of  the 
reservations  (for  the  Indian  program) 
proposed  by  other  applicants.  When  the 
GO  determines  that  two  or  more 
applicants  are  proposing  to  provide 
duplicate  coverage  in  excess  of  25%, 
selection  priority  will  be  given  to  the 
applicant  that  is  determined  to  be  best 
qualified  by  the  evaluation  team.  Only 
one  statewide  program  (under  the 
general  program]  will  be  awarded  in  a 
state. 

6.  Each  application  will  be  reviewed 
by  an  evaluation  team  consisting  of  two 
procurement  functionals,  one  technical 
functional,  and  one  small  business 
functional.  Each  evaluation  factor  will 
receive  individual  adjectival  ratings 
(highly  acceptable,  acceptable, 
marginally  acceptable,  and 
unacceptable)  based  on  the  merit  of  the 
applicant's  support  for  the  particular 
evaluation  element.  The  team  will  then 
collectively  assess  the  overall 
application,  taking  into  consideration 
the  strengths  and  weaknesses  of  the 
application  as  it  relates  to  each 
individual  evaluation  factor.  A  single 
adjectival  rating  will  be  assigned  to  the 
application  which  will  be  used  to 
determine  final  award  status. 
Applicants  should  be  aware  that 
ultimate  award  and  inclusion  into  the 
DLA  PTACAP  may  depend  on  funding 
limitations  and  constraints  placed  upon 
the  Agency. 

7.  Award.  The  award 
recommendations  are  approved  by  the 
F*rogram  Manager  and  executed  by  the 
GO. 

3-6    Evaluation  Plan 

A.  Selection  Procedures 

1.  This  section  outlines  the 
procedures  the  Government  will  use' 
during  the  selection  process  for  the  FY 
96  PTACAP.  The  Government 
contemplates  that  multiple  awards  will 
be  made  from  the  applications 
submitted  for  the  PTACAP.  The 
Government  at  its  discretion  may  select 
multiple  applicants  to  perform  PTACAP 
requirements  at  statewide  and  other 


than  statewide  coverage  levels  provided 
that  any  individual  application  shall  not 
duplicate  any  counties  or  equivalent 
(general  program),  or  reservations 
(Indian  program),  proposed  by  other 
applicants. 

2.  The  section  entitled  Evaluation 
Criteria  describes  the  criteria  the 
Government  will  use  to  select  those 
applicants  that  provide  the  best  overall 
value  to  satisfy  PTACAP  requirements. 
Evaluation  criteria  (in  order  of 
importance)  are: 

a.  Past  Performance  (Existing 
Programs  Only); 

b.  Management: 

c.  Technical  Qualifications: 

d.  Service  Area  (geographic  and 
demographic  characteristics);  and 

e.  Cost  Realism. 

3.  Information  provided  regarding 
past  performance  will  be  evaluated  by 
the  Government  to  determine  the 
applicant's  ability  to  perform  PTACAP 
requirements.  Applicants  selected  for 
the  basic  award  will  be  considered  for 
award  of  option(s)  if  their  demonstrated 
performance  is  equal  or  better  than  that 
required  by  the  base  year  or  first  option 
year  cooperative  agreement  award  and  a 
satisfactory  or  better  performance  rating 
is  received  from  the  cognizant  contract 
administration  activity.  In  the  absence 
of  acceptable  performance  by  the 
original  awardee,  other  applicants  may 
be  selected  to  complete  the  option 
period(s). 

4.  Although  cost  realism  is  of  lesser 
importance,  the  importance  of  cost 
realism  could  increase  among 
applicants  that  are  rated  equally  or 
nearly  equal.  Should  applicants  become 
equal  or  nearly  equal  in  terms  of  the 
factors  shown  above,  other  factors  listed 
below  may  be  used  as  discriminating 
elements  for  determining  the  selection 
of  applications  among  otherwise 
substantially  equal  applicants.  These 
factors  in  descending  order  of 
importance  are: 

a.  Duplication  of  effort; 

b.  Demographic  make-up,  to  include 
population,  unemployment,  and  labor 
surplus  area  coverage; 

c.  Alternative  methods  employed  to 
stimulate  outreach  efforts  aimed  at 
small  disadvantaged  businesses;  and, 

d.  Other  strengths  and  weaknesses  of 
note  demonstrated  in  the  application. 

5.  The  recommendation  oi  applicants 
to  participate  in  the  PTACAP  will  be 
made  by  the  Evaluation  Team  based  on 
an  integrated  assessment  of  all 
applications  submitted  in  response  to 
the  solicitation  and  other  terms  and 
conditions  agreed  upon  prior  to  award. 
The  integrated  assessment  will  involve 
a  determination  by  the  Government  of 
the  overall  value  of  each  proposal 
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)udged  in  tenns  of  the  applicant's 
capability.  Throughout  the  evaluation 
process,  the  Govenunent  will 
independently  identify  deficiencies 
within  the  applications.  The  team  will 
collectively  assess  the  overall 
application,  taking  into  account  the 
strengths  and  weaknesses  of  the 
application  as  it  relates  to  each 
individual  evaliiation  factor.  A  single 
adjectival  rating  will  be  assigned  to  the 
application,  which  will  be  lued  to 
determine  final  award  status. 

B.  Evaluation  Critnia 

1.  Past  Performance  (Existing  Programs 
Only) 

a.  The  Government  will  evaluate  the 
quality  of  the  applicant's  past 
performance.  Tlie  assessment  of  the  past 
performance  will  be  used  in  two  (2) 
ways: 

(1)  First,  the  assessment  of  the 
offeror's  performance  will  be  used  as 
one  means  of  evaluating  the  credibility 
of  the  applicant's  application.  A  record 
of  marginal  or  unacceptable  past 
performancemay  be  considered  an 
indication  that  the  representations  made 
by  the  applicant  are  less  than  reliable. 
Such  an  indication  may  be  reflected  in 
the  overall  assessment  of  the  applicant's 
arolication. 

(2)  Second,  the  assessment  of  the 
applicant's  past  performance  will  be 
used  as  one  means  of  evaluating  the 
relative  capability  of  the  applicant  and 
the.other  appUcants  to  meet  the 
performance  requirements  of  the 
PTACAP.  Thus,  an  applicant  with  an 
exceptional  record  of  past  performance 
may  receive  a  more  bvorable  evaluation 
than  another  whose  record  is 
acceptable,  even  though  both  may  have 
otherwise  equally  acceptable 
applications. 

b.  In  investigating  an  applicant's  past 
performance,  the  Government  will 
consider  the  information  in  the 
applicant's  proposal  and  information 
obtained  bam  other  sources,  such  as 
past  and  present  clients,  other 
Government  agencies,  and  others  who 
may  have  useful  information. 

c.  Evaluation  of  past  performance  will 
be  a  subfective  assessment  based  on  a 
consideration  of  all  relevant  facts  and 
circumstances.  It  will  not  be  based  on 
absolute  standards  of  acceptable 
performance.  The  Govenunent  is 
seeking  to  determine  whether  the  ofiiaror 
has  consistently  demonstrated  a 
commitment  to  client  satisfaction  and 
timely  delivery  of  quality  service  at 
reasonable  costs.  This  is  a  matter  of 
judgement.  Applicants  may  be  given  an 
opportimity  to  address  especially 
unfavorable  reports  of  past  performance. 


and  the  applicant's  response  or  lack 
thereof  will  be  taken  into  consideration. 

d.  By  past  performance,  the 
Government  means  the  appUcant's 
record  of  conforming  to  the  PTACAP 
requirements,  inclucUng  the 
administrative  aspects  of  performance, 
reputation  for  reasonable  and 
cooperative  behavior,  commitment  to 
client  satisfaction,  and  generally,  the 
applicant's  businesslike  concern  for  the 
interests  of  the  client. 

2.  Management 

a.  The  proposed  management  taam 
will  be  rated  to  determine  the  degree  of 
experience  offered  by  the  team  proposed 
and  the  likelihood  of  successful 
management  under  the  PTACAP. 

b.  Management  will  be  evaluated  to 
determine  whether  it  meets  the 
PTACAP  requirements. 

c.  'Hie  application  will  be  evaluated  to 
determine  the  financial  strength  and 
soundness  of  the  organization.  The 
availability  of  resoiut»s  under  the 
application  will  also  be  assessed.  The 
strength  of  the  plan  will  be  assessed  to 
determine  the  adequacy  of  the  plan 
proposed. 

3.  Technical  Qualifications 

Understanding  of  and  ability  to  meet 
PTACAP  requirements  by  the  personnel 
involved  for  this  factor  will  be  evaluated 
to  determine  the  extent  to  which  it 
meets  the  program  requirements  and  the 
likelihood  of  success  of  the  PTACAP  as 
it  relates  to  these  requirements.  Benefits 
will  be  evaluated  in  terms  of 
management  substance  and 
achievability. 

4.  Service  Area  (Geographic  and 
Demographic  Characteristics) 

a.  The  service  area  will  be  evaluated 
based  upon  the  population  to  be 
serviced  as  well  as  the  unemployment 
conditions  in  the  area  to  determine  the 
scope  and  nature  of  the  coverage 
proposed. 

b.  Demographic  characteristics  will  be 
evaluated  including  the  total  population 
of  the  state  and  the  percentage  of  the 
population  to  be  served  and  the 
unemployment  conditions  in  the  area. 
The  unemployment  rate  for  the  most 
recent  24  month  period  for  which 
statistics  are  available  will  be  used  in 
this  process. 

c.  Service  area  will  be  evaluated  to 
assess  the  extent  to  which  the  program 
maximizes  coverage  and  achieves 
PTACAP  requirements  and  objectives. 

5.  Cost  Realism 

Cost  realism  will  be  evaluated  on  the 
basis  of  the  applicant's  ability  to  project 
cost  which  indicates  an  understanding 


of  the  nature  and  scope  of  the  work 
required.  The  costs  proposed  will  also 
be  evaluated  for  reasonableness. 
Reasonableness  is  a  judgement  of  the 
proposed  program  costs  as  compared  to 
expected  needs  of  the  PTACAP, 
appropriate  indices  and  other  relevant 
measures.  Implicit  in  the  assessment  is 
the  need  to  establish  that  any 
application  considered  for  an  award 
must  also  be  realistic  with  respect  to  the 
relationship  of  the  cost  to  the  level  of 
performance  proposed.  This 
determination  is  critical  to  determining 
the  offaror's  understanding  of  the 
PTACAP  requirements  and  probability 
of  successfol  performance.  Upon  a 
determination  of  cost  realism,  a 
compari8(Mi  of  proposed  costs  will  be 
made  to  the  other  evaluation  factore  and 
the  Evaluation  Team  will  make  a 
decision  as  to  which  applications 
represent  the  best  value  to  the 
Government.  It  is  to  be  noted  that  this 
assessment  will  be  a  subjective 
judgement  as  to  the  relative  value  of  the 
applications  received.  The  Government 
reserves  the  right  to  verify  any  and  all 
aspects  of  each  applicant's  application. 

3-7   Evaluation  Factors 

Applications  will  be  evaliuted  for 
merit  and  compliance  with  the 
PTACAP's  solicitation  requirements.  In 
order  to  provide  foil  consideration  of 
the  applicant's  qualification  for  an 
award,  Mch  applicant  should  ensure 
that  the  information  furnished  is  foctual 
current,  acciuate,  and  complete.  The 
content  should  be  presented  in  a 
manner  that  will  allow  evaluatora  to 
determine  the  applicant's  understanding 
of  the  SCAA,  the  operating  environment 
desired  in  PTA  centera,  and  how  the 
appUcant's  overall  concept  meets 
requirements  of  the  SCAA.  Failure  to 
provide  the  information  requested  may 
result  in  a  determination  that  the 
application  is  unacceptable  and  will  be 
removed  from  further  consideration  for 
an  awacd.  The  Government  reserves  the 
right  to  verify  information  provided  by 
the  applicant  for  evaluation  purposes 
and  to  request  additional  supporting 
information,  if  needed.  The  evaluation 
fectora  (in  their  order  of  importance) 
are: 

A.  Past  Performance  (Existing 
Programs  Only).  AppUcants  having  no 
record  of  past  performance  under  a  DLA 
PTACAP  will  receive  a  neutral  rating  for 
this  evaluation  factor.  A  neutral  rating 
for  new  programs  will  have  no  adverse 
effect  on  the  determination  for  award. 
Each  applicant  will  be  evaluated  on  its 
most  recent  12-month  performance 
period  (prior  to  1  April  1996)  under  the 
existing  solicitation  regarding 
compliance  with  requirements; 


management  of  the  program;  and,  ability 
to  account  for  and  document  associated 
costs.  The  applicant  must  summarize 
the  requirements  in  its  most  recent  12- 
month  performance  period  and  describe 
how  its  program  satisfied  those 
requirements  to  include  jobs  generated 
and/or  retained  and  justification  for  any 
funds  that  were  or  will  be  deobligated. 
Evaluation  of  past  performance  will  be 
a  subjective  assessment  based  on  a 
consideration  of  all  relevant  facts  and 
circumstances.  The  most  recent  copy  of 
the  cognizant  contract  administration 
activity's  evaluation  report  must  be 
provided.  The  following  criteria  will  be 
used  to  evaluate  the  application: 

1.  Highly  acceptable— The  application 
must  demonstrate  a  high  degree  of 
success  in  satisfying  all  PTA  Program 
requirements  during  the  most  recent  12- 
month  performance  period.  The 
cognizant  administration  activity's 
evaluation  report  must  substantiate  that 
the  applicant  has  an  above  average 
program. 

2.  Acceptable — ^The  application  must 
demonstrate  that  the  applicant  has  met 
all  PTA  Program  requirements  during 
the  most  recent  12-month  performance 
period.  The  cognizant  administration 
activity's  evaluation  report  must 
substantiate  that  the  applicant  has  an 
adequate  program. 

3.  Marginally  acceptable — ^The 
application  must  demonstrete  that  the 
applicant  has  satisfied  most  of  the  PTA 
Program  requirements  during  the  most 
recent  12-month  performance  period. 
The  cognizant  administration  activity's 
evaluation  report  must  substantiate  that 
the  applicant  has  implemented  most 
program  requirements. 

4.  Unacceptable — ^The  applicant  has 
fulfilled  few  of  the  PTA  Pn^m 
requirements  during  the  most  current 
12-month  performance  period.  The 
cognizant  administrationactivity's 
evaluation  report  must  substantiate  that 
the  applicant  has  an  inadequate 
program. 

Note:  Limit  this  discussion  to  4  single- 
spaced,  type-written  pages. 

B.  Management 

Each  applicant  will  be  evaluated  on 
its  management  approach  to 
successfully  implement  the  PTA 
Program.  The  applicant  shall  describe 
the  methods  and  procedures  it  plans  to 
employ  to  manage  the  PTA  Program  in 
an  efficient  and  efiisctive  manner.  The 
applicant's  approach  will  be  rated  to 
determine  the  degree  of  experience 
offered  and  the  likelihood  of  successfol 
management  under  the  concept 
proposed.  In  addition,  the  evaluation 
will  include  an  assessment  of  the 
overall  strength  and  soundness  of  the 


organization.  The  following  criteria  will 
be  used  to  evaluate  the  application: 

1.  Highly  acceptable — The  applicant 
has  folly  demonstrated  that  the 
techniques  and  methodology  it  intends 
to  employ  will  enable  it  to  exceed  all 
PTA  Program  requirements  during  the 
period  of  performance. 

2.  Acceptable— The  applicant  has 
demonstrated  that  the  techniques  and 
methodology  it  intends  to  employ  are 
adequate  and  that  its  management 
approach  will  enable  it  to  satisfy  all 
PTA  Program  requirements. 

3.  Marginally  acceptable — The 
applicant  has  minimally  demonstrated 
that  the  management  techniques  and 
methodology  it  intends  to  employ  will 
satisfy  most  of  the  PTA  Program 
requirements. 

4.  Unacceptable — The  applicant  has 
not  demonstrated  an  adequate 
underetanding  of  the  management 
techniques  and  methodology  needed  to 
siiccessfoUy  operate  a  PTA  Program  and 
satisfy  requirements. 

N«ile:  Limit  this  discussion  to  3  single- 
spaced,  type-written  pages. 

C.  Technical  Qualifications 

Each  applicant  will  be  evaluated  on 
the  qualifications  of  its  personnel 
regarding  the  number  of  years  of 
procurement  experience,  including 
government  and  industry  experience, 
prociuement  related  training,  and 
education.  The  applicant  must  describe 
how  its  personnel  folfills  these 
requirements.  The  following  criteria 
will  be  used  to  evaluate  the  application: 

1.  Highly  acceptable — The  majority  of 
the  applicant's  professional  personnel 
have  at  least  four  years  of  acquisition 
experience;  a  baccalaureate  degree, 
preferably  in  business  related  subject: 
and,  have  experience  in  operating  a  PTA 
Center  or  equivalent  type  organization. 

2.  Acceptable — ^The  majority  of  the 
applicant's  professional  personnel  have 
at  least  two  years  of  acquisition 
experience;  a  baccalaureate  degree, 
preferably  in  business  related  subject; 
and,  have  experience  in  operating  a  PTA 
Center  or  equivalent  type  organization. 

3.  Marginally  acceptable — The 
majority  of  the  applicant's  professional 
personnel  do  not  have  more  than  one 
year  of  acquisition  experience;  have  a 
baccalaureate  degree,  preferably  in 
business  related  subject;  and,  have  at 
least  some  experience  in  operating  a 
PTA  Center  or  equivalent  type 
organization. 

4.  Unacceptable — ^The  majority  of  the 
applicant's  professional  personnel  do 
not  have  at  least  one  year  of  acquisition 
experience;  do  not  have  a  baccalaureate 
degree;  and,  have  no  experience  in 


operating  a  PTA  Center  or  equivalent 
type  oiganization. 

Note:  Limit  this  discussion  to  2  single- 
spaced,  type- written  pages. 

D.  Service  Area  (geographic  and 
demographic  characteristics) 

Each  applicant  will  be  evaluated  on 
the  population  base  the  applicant 
identifies  and  the  unemployment  level 
in  the  area  to  be  serviced.  Demographic 
characteristics  will  be  evaluated 
including  the  total  population  of  the 
State  and  the  percentage  of  the 
population  to  be  served  and  the 
unemployment  conditions  in  the  area. 
The  following  criteria  will  be  used  to 
evaluate  the  application: 

1.  Highly  acceptable — The  applicant 
will  service  an  area  that  consists  of  the 
lesser  of  either:  (i)  at  least  one  million 
residents  or  (ii)  at  least  75%  of  the 
population  of  the  State.  In  addition,  the 
level  of  unemployment  in  the  area  to  be 
serviced  must  be  at  least  1.25  times  the 
national  unemployment  rate  for  the 
most  recent  24  month  period  for  which 
statistics  are  available. 

2.  Acceptable — The  applicant  will 
service  an  area  that  consists  of  the  lesser 
of  either:  (i)  at  least  five  hundred 
thousand  residents  or  (ii)  at  least  50% 
of  the  population  of  the  State.  In 
addition,  the  level  of  unemployment  in 
the  area  to  be  serviced  must  be  at  least 
equal  to  the  national  unemployment 
rate  for  the  most  recent  24  month  period 
for  which  statistics  are  available.  In  the 
event  that  the  level  of  unemployment  in 
the  area  to  be  serviced  is  at  least  1.5 
times  the  national  unemployment  rate 
for  the  most  recent  24  month  period  for 
which  statistics  are  available,  then  the 
number  of  residents  to  be  serviced  need 
only  to  exceed  three  hundred  and  fifty 
thousand. 

3.  Marginally  acceptable — The 
applicant  will  service  an  area  that 
consists  of  the  lesser  of  either:  (i)  two 
hundred  and  fifty  thousand  residents  or 
(ii)  at  least  25%  of  the  population  of  the 
state.  In  addition,  the  level  of 
unemployment  in  the  area  to  be 
serviced  must  be  at  least  equal  to  the 
national  unemployment  rate  for  the 
most  recent  24  month  period  for  whirJi 
statistics  are  available.  In  the  event  that 
the  level  of  unemployment  in  the  area 
to  be  serviced  is  at  least  1.5  times  the 
national  unemployment  rate  for  the 
most  recent  24  month  period  for  which 
statistics  are  available,  then  the  number 
of  residents  to  be  serviced  need  only  to 
exceed  one  hundred  and  fifty  thousand. 

4.  Unacceptable — The  applicant  will 
service  an  area  that  consists  of  neither: 
(i)twahundred  and  fifty  thousand 
residents  for  areas  where  the  level  of 
unemployment  in  the  area  to  be 
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serviced  is  less  than  1.5  times  the 
national  unemployment  rate  for  the 
most  recent  24  month  period  for  which 
statistics  are  available  or  one  hundred 
and  fifty  thousand  where  the  level  of 
unemployment  in  the  area  to  be 
serviced  is  at  least  1.5  times  the  national 
unemployment  rate  for  the  most  recent 
24  month  period  for  which  statistics  are 
available  or  (ii)  at  least  25%  of  the 
population  of  the  State. 

Note:  Limit  this  discussion  to  1  single- 
specsd,  type-written  page. 


E.  Cost  Realism 


I 


Each  applicant's  response  to  this 
element  will  be  evaluated  for 
reasonableness  and  realism  in  managing 
cost.  Implicit  in  the  assessment  is  the 
need  to  demonstrate  the  relationship  of 
the  estimated  overall  program  cost  to 
the  proposed  level  of  performance.  The 
applicant  shall  describe  the  measures 
intended  to  control,  account  for,  and 
document  relevant  costs.  For  example, 
describe  the  ratio  of  program 
management  cost  to  counselor  cost  and 
the  ratio  of  program  management  cost  to 
total  program  cost,  with  an  objective  of 
optimizing  the  percent  of  total  program 
cost  to  be  spent  on  direct  counseling 
and  assistance  to  clients.  Unrealistic 
cost  reflected  in  the  application  will  be 
deemed  indicative  of  the  applicant's 
inability  to  perform  the  PTA  Program. 
Such  applications  may  also  reflect  lack 
of  understanding  of  the  complexity  or 
the  risks  in  scope  of  the  requirement.  As 
such,  they  will  no  longer  be  considered 
eligible  for  award. 

irhe  following  criteria  will  be  used  to 
evaluate  the  application: 

1.  Highly  acceptable — The  applicant 
must  demonstrate  that  its  approach  to 
cost  management  satisfies  all  PTA 
Program  requirements  in  an  above 
average  manner. 

2.  Acceptable — ^The  applicant  must 
demonstrate  that  i\p  approach  to  cost 
management  is  adequate  to  satisfy  all 
PTA  Program  requirements. 

3.  Marginally  acceptable — ^The 
applicant  must  demonstrate  that  it  has 
the  capability  to  satisfy  the  majority  of 
the  PTA  Program  requirements. 

4.  Unacceptable — ^The  applicant  has 
indicated  through  its  response  to  this 
element  that  its  cost  management 
approach  is  inadequate  to  fulfill 
minimum  PTA  Program  requirements. 

Note:  Limit  this  discussion  to  1  single- 
spaced,  type-written  pages. 

J-9    Cktst  Sharing  Limitations 

A.  General  program. 

1.  The  DoD  share  of  net  program  cost 
shall  not  exceed  50%,  except  in  a.case 
where  an  eligible  entity  meets  the 


criteria  for  a  distressed  area.  When  the 
prerequisite  conditions  to  qualify  as  a 
distressed  area  are  met,  the  DoD  share 
may  be  increased  to  an  amount  not  to 
exceed  75%.  In  no  event  shall  the  DoD 
share  of  net  program  cost  exceed 
$150,000  for  programs  providing  less 
than  statewide  coverage  or  $300,000  for 
programs  providing  statewide  coverage. 

2.  Ck)nsultant  services  provided  by 
private  nonprofit  and/or  profit  making 
individuals,  organizations  or  otherwise 
qualiHed  business  entities  may  be  used 
to  augment  a  cooperative  agreement 
recipient's  internal  capabilities  subject 
to  the  10%  total  program  cost  limitation. 

B.  American  Indian  Program. 

1.  The  DoD  share  shall  not  exceed 
75%  of  net  program  cost  or  $150,000  for 
a  program  providing  service  on 
reservations  within  one  BIA  service 
area,  or  $300,000  for  a  program 
providing  multi-area  coverage. 

2.  Consultant  services  provided  by 
private  nonprofit  and/or  profit  making 
individuals,  organizations  or  otherwise 
qualified  business  entities  may  be  used 
to  augment  a  cooperative  agreement 
recipient's  internal  capabilities  subject 
to  the  25%  total  program  cost  limitation. 

C.  The  type  and  value  of  third-party 
in-kind  contributions  is  limited  to  no 
more  than  25%  of  total  program  cost. 
Third-party  in-kind  contributions  shall 
meet  the  requirements  set  forth  by 
subparagraphs  3-lOE  and  3-lOF  below. 

D.  Indirect  cost  and/or  indirect  rate 
used  in  the  application  are  subject  to 
downward  revision  only. 

E.  The  applicant  shall  submit  a  copy 
of  the  current  negotiated  indirect  rate 
memorandum  issued  by  its  cognizant 
Federal  agency. 

F.  Indirect  cost  for  educational 
institutions  shall  be  limited  to  actual 
cost  incurred  for  administration 
expenses  and  cannot  exceed  26%. 

3-10    Cost  Sharing  Criteria 

A.  Cost  contributions  may  be  either 
direct  or  indirect  costs,  provided  such 
costs  are  otherwise  allowable  in 
accordance  with  the  applicable  cost 
principles.  Allowable  costs  which  are 
absorbed  by  the  applicant  as  its  share  of 
costs  may  not  be  charged  directly  or 
indirectly  or  may  not  have  been 
previously  charged,  in  part  or  in  whole, 
to  the  Federal  Government  imder  other 
contracts,  agreements,  or  grants. 

B.  Except  as  provided  by  Federal 
statute,  a  cost  sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant. 

C.  Program  income  or  other  Federal 
fiinds,  that  are  not  authorized  for  use  by 
Federal  statute,  (excluding  loan 
guarantee  agreements  since  these  do  not 
provide  for  disbursement  of  Federal 


funds)  are  not  acceptable  for  use  as  the 
applicant's  cost  matching  funds. 
Inclusion  of  other  Federal  fonds  in  the 
program  as  part  of  total  program  cost  is 
subject  to  authorization  by  Federal 
statute  and  the  terms  of  the  instrument 
containing  such  funds  or  written  advice 
obtained  from  the  agency  awarding  the 
Federal  funds.  Any  Federal  funds  used 
by  the  eUgible  entity,  other  than  the 
EtoD  PTA  Cooperative  Agreement 
Program  funds,  must  be  disclosed  and 
identified  in  the  eligible  entity's 
proposal. 

D.  Neither  costs  nor  the  values  of 
third  party  in-kind  contributions  may 
count  toward  satisfying  a  cost  sharing  or 
matching  requirement  of  the  SCAP  if 
they  have  been  or  will  be  counted 
toward  satisfying  a  cost  sharing  or 
matching  requirement  of  another 
Federal  grant,  a  Federal  procurement 
contract,  or  any  other  award  of  Federal 
funds. 

E.  All  applicant  contributions, 
including  cash  and  third  party  in-kind, 
shall  be  accepted  as  part  of  the 
recipient's  cost  sharing  or  matching 
when  such  contributions  meet  all  of  the 
following  criteria;  (1)  are  verifiable  from 
the  records  of  recipients,  subrecipients, 
or  cost-type  contractors  (these  records 
must  show  how  the  value  placed  on 
third  party  in-kind  contributions  was 
derived  and  to  the  extent  feasible, 
volunteer  services  must  be  supported  by 
the  same  methods  that  the  organization 
uses  to  support  the  allocability  of 
regular  personnel  costs);  (2)  are  not 
included  as  contributions  for  any  other 
federally-assisted  project  or  program;  (3) 
are  necessary  and  reasonable  for  proper 
and  efficient  accomplishment  of  the 
project  or  program  objectives;  (4)  are 
allowable  under  the  applicable  cost 
principles;  (5)  are  not  paid  by  the 
Federal  Government  under  another 
award,  except  where  authorized  by 
Federal  statute  to  be  used  for  cost 
sharing  or  matching;  (6)  are  provided  for 
in  the  budget  and  (7)  conform  to  other 
provisions  for  uniform  administration 
requirements  under  the  applicable  0MB 
Circular. 

F.  Third  party  in-kind  contributions 
may  satisfy  a  cost  sharing  or  matching 
requirement  only  when  the  payments 
would  be  allowable  costs  if  the  party 
receiving  the  contributions  were  to  pay 
for  them.  Some  third  party  in-kind 
contributions  are  goods  and  services 
that  would  have  been  an  indirect  cost  if 
the  recipient,  subredpient  or  contractor 
had  been  required  to  pay  for  them.  Cost 
sharing  or  matching  credit  for  such 
contribu-  tions  may  be  given  only  if  the 
recipient,  subrecipient  or  contractor  has 
established,  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for 


allocating  to  individual  projects  or 
programs  the  value  of  the  contributions. 

G.  Where  distressed  funding  (greater 
than  50%)  is  requested  and  the  civil 
jurisdiction(s)  which  the  applicant 
plans  to  service  is  both  distressed  and 
nondistressed,  two  budgets  mu.st  be 
submitted  identifying  the  anticipated 
distribution  of  total  program  cost 
between  these  two  areas.  In  addition, 
the  recipient's  accounting  system  must 
segregate  and  accumulate  costs  in  each 
of  the  two  budget  areas. 

H.  Recipients  of  PTA  cooperative 
agreements  are  required  to  maintain 
records  adequate  to  reflect  the  nature 
and  extent  of  their  costs  and 
expenditures,  and  to  ensure  that  their 
required  cost  participation  is  achieved. 

3-1 1     Option  To  Extend  the  Term  of 
the  Cooperative  Agreement 

A.  A  SCAA  will  be  issued  every  third 
fiscal  year,  i.e..  1996,  1999,  etc.    " 
Cooperative  agreements  will  be  awarded 
for  a  base  year  with  one  or  two  option 
periods  of  twelve  months  each. 

B.  The  awarding  of  a  cooperative 
agreement  for  a  base  year  with  one  or 
two  option  periods  of  twelve  months 
each  does  not  guarantee  the  recipient 
that  an  option(s)  will  be  exercised.  The 
Government  at  its  sole  discretion  may 
elect  not  to  exercise  an  option(s),  to 
exercise  an  option(s)  or  to  replace  an 
existing  program  with  either  another 
existing  or  new  start  program.  The 
determination  to  exercise  or  not  to 
exercise  an  option  will  be  made  on  a 
program  by  program  basis.  Duplicate 
coverage,  the  number  of  DLA  funded 
PTA  centers  operating  in  a  state  and 
DoD  funds  available  may  be  considered 
when  deciding  to  or  not  to  exercise  an 
option. 

C.  An  option  may  be  exercised  by  the 
Government  providing  the  recipient's: 

1.  Demonstrated  performance  is  equal 
or  better  than  that  required  by  the  base 
year  or  first  option  year  cooperative 
agreement  award  and  a  satisfactory  or 
better  performance  rating  is  received 
from  the  cognizant  administrative 
contracting  officer. 

2.  Technical  capability  is  equal  or 
better  than  that  required  by  the  base 
year  or  first  option  year  cooperative 
agreement  award. 

3.  Cost  matching  funds  are  available. 

4.  Five  client  success  stories  that 
resulted  from  the  direct  and  exclusive 
effort  of  the  PTA  center  are  verified  by 
the  Government  and — 

5.  No  other  new  application(s) 
(existing  or  new  start)  are  received  by 
DLA  that  can  provide  similar  or  better 
services  at  a  lower  cost  to  the 
Government. 


D.  The  Government  shall  give  the 
cooperative  agreement  recipient  a 
preliminary  written  notice  of  its  intent 
to  extend  the  cooperative  agreement 
performance  period  no  later  than  120 
calendar  days  prior  to  the  end  of  the 
Government's  current  fiscal  year  (1 
October  thru  30  September).  The 
preliminary  notice  does  not  commit  the 
government  to  an  extension.  The 
Government  may  extend  the  effective 
period  of  the  cooperative  agreement  by 
giving  written  notice  to  the  cooperative 
agreement  recipient  no  later  than  105 
calendar  days  after  issuance  of  the 
preliminary  notice. 

E.  New  applications  for  cooperative 
agreements  must  be  submitted  no  earlier 
than  1  April  and  received  no  later  than 
30  April  of  each  calendar  year.  The 
application  shall  be  prepared  in 
accordance  with  the  most  recent 
solicitation  for  cooperative  agreement 
application.  Generally,  awards  will  be 
made  during  the  month  of  July. 

1.  Applications  received  prior  to  April 
30.  1996,  if  selected  to  receive  an  award, 
will  be  awarded  for  a  base  year  with  two 
option  periods  of  twelve  months  each. 

2.  Applications  received  prior  to  April 
30,  1997,  if  selected  to  receive  an  award, 
will  be  awarded  for  a  base  year  with  one 
option  period  of  twelve  months. 

3.  Applications  received  prior  to  April 
30,  1998,  if  selected  to  receive  an  award, 
will  be  awarded  fqr  a  base  year  only. 

4.  The  base  year  application 
.submitted  prior  to  30  April  1996  or 
1997,  unless  otherwise  extended,  must 
include  separate  SF  424s  and  SF  424As 
for  the  option  year(s).  Detailed  budget 
information  for  the  option  year(s)  is  not 
required  to  be  submitted  with  the  base 
year  application.  However,  the  net 
program  cost  and  geographic  area  of 
coverage  shall  be  the  same  for  the 
option  period(s)  as  that  provided  for  the 
base  year. 

F.  The  notice  of  award  for  the  base 
year  will  provide  funding  for  a  12- 
month  period  only.  Option  year(s)  are 
subject  to  the  availability  of  funds  as  set 
forth  by  the  clau.se  entitled  "Availability 
of  funds." 

G.  Option  Year(s)  requirements. 
Upon  receijJt  of  the  Government's 

preliminary  written  notice  of  its  intent 
to  extend,  at  least  120  calendar  days 
prior  to  the  end  of  the  Government's 
current  fiscal  year,  the  cooperative 
agreement  recipient  that  desires 
exercising  of  the  option,  shall  prepare 
and  submit,  to  the  Grants  Officer  no 
later  than  30  calendar  days  after  receipt 
of  the  Government's  preliminary  notice, 
the  following: 

1.  Completed  SF  424 A  for  the  option 
year  with  a  complete  narrative 
justificatioti  for  budgeted  costs. 


2.  Completed  goal  work  sheet. 

3.  Copy  of  its  current  negotiated 
indirect  cost  rate  agreement,  if  there  are 
any  changes. 

4.  Certification  of  cost  match. 

5.  Updated  personnel  form. 

6.  Five  client  success  stories  that 
resulted  from  the  direct  and  exclusive 
effort  of  the  PTA  center. 

7.  The  number  of  jobs  generated  and/ 
or  retained  resulting  from  the 
procurement  technical  assistance 
provided  by  the  re<;ipient. 

8.  A  summary  of  its  most  re<;enl  12- 
month  performance  period,  des<:ription 
of  how  its  program  satisfies  the  i  rileria 
set  forth  below  and  justification  for  any 
funds  that  were  deobligated. 

H.  Evaluation  of  past  pf-rformance 
will  Imj  a  subjet.tive  assessment  based  on 
a  consideration  of  all  relevant  facts  and 
circumstances.  The  most  ret^ent  copy  of 
the  contract  administration  activity's 
Evaluation  Report  must  be  provided. 

1.  Highly  acceptable — Th»!  applii  ntion 
must  demonstrate  a  high  degree  of 
success  in  satisfying  all  PTA  Program 
requirements  during  the  most  current 
12-month  performance  period.  The 
evaluation  report  must  substantiate  that 
the  applicant  has  an  above  average 
program. 

2.  Acceptable — The  application  must 
demonstrate  that  the  applic:ant  has  met 
all  PTA  Program  requirements  during 
the  most  recent  12-month  performance 
period.  The  evaluation  report  must 
substantiate  that  the  appli(Kint  has  an 
adequate  program. 

3.  Marginally  acieptable — The 
application  must  demonstrate  that  the 
applicant  has  satisfied  most  o)  the  PT.'\ 
Program  requirements  during  the  most 
recent  12-monfh  prrformant  e  period 
The  evaluation  report  must  substantiate 
that  the  applicant  has  implemented 
most  program  requirements. 

4.  Unarceptabie— The  applicant  has 
fulfilled  few  of  the  PTA  Program 
requirements  diirinj;  the  most  recent  12- 
month  performan(.e  period  The 
evaluation  report  must  siihstanti,3te  that 
the  applicant  has  an  inadequate 
program. 

Note:  Limit  this  disriission  to  1  smglo- 
spaced.  typr-written  pngcs 

3-12    Administration 

A.  Cooperative  agreements  with  state 
and  local  governments,  nonprofit 
organizations  and  Indian  etonomic 
enterprises  will  be  assigned  to  the 
cognizant  Defense  Contract  Management 
Command  for  administration. 
Cooperative  agreements  with 
educational  institutions  will  \w  assigned 
to  the  Office  of  Naval  Resear* :h  for 
administration. 
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B.  The  oiganization  having 
cognizance  for  postaward 
administration  will  periodically  review 
the  recipient's  performance  imder  the 
cooperative  agreement  to  include: 

1.  management  control  systems; 

2.  financial  management  systems; 

3.  progress  being  made  by  the 
recipient  in  meeting  its  program 
requirements;  and 

4.  compliance  with  certifications, 
representations  and  other  performance 
factors.  The  cognizant  Deputy  for  Small 
Business  will  be  the  focal  point  for  the 
Administrative  Contracting  Officer  for 
small  business  issues  and  for  all 
recipient  publication  and  training 
requests. 

C  For  recipients  covered  by  OMB 
Circular  No.  A-102,  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,  or  OMB  Circular 
No.  A-110.  Grants  and  Agreements  v«th 
Institutions  of  Higher  Education. 
Hospitals  and  other  Non-profit 
Organizations,  the  administrative 
requirements  specified  in  those 
circulars  will  apply. 

D.  Each  state  and  local  entity  that 
receives  Federal  funding  is  required  to 
have  audits  performed  in  accordance 
with  the  requirements  of  OMB  Circular 
A-128.  Nonprofit  organizations  and 
institutions  of  higher  education  are 
required  to  have  audits  performed  in 
accordance  with  the  requirements  of 
OMB  Circular  A-133.  Indian  economic 
enterprises  (for  profit  only)  will  have 
audits  performed  in  accordance  with  the 
requirements  of  OMB  Circular  A-133. 
Recipients  shall  submit  one  copy  of  any 
audit  report  that  results  from  any  audit 
performed  pursuant  to  the  requirements 
of  the  PTA  cooperative  agreement  to  the 
Office  of  the  Assistant  Inspector  General 
for  Audit,  Policy  and  Oversight,  Office 
of  the  Inspector  General,  400  Army- 
Navy  Drive,  Room  1076,  Arlington,  VA 
22202-2884. 

E.  The  following  OMB  Circulars  will 
be  used  to  determine  allowable  costs  in 

.performance  of  the  program: 

1.  OMB  Circular  No.  A-21,  Cost 
Principles  for  Educational  Institutions; 

2.  OMB  Circular  No.  A-87,  Cost 
Principles  for  State  and  Local 
Governments;  and  I 

3.  OMB  Qrcular  No.  A-122,  Cost 
Principles  for  Nonprofit  Organizations. 
This  circular  will  also  be  used  by  for- 
profit  organizations. 

(FR  Doc.  96-5062  Filed  3^-96;  8:45  am) 
BIUINQOOOE  3620-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AQEMCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  6, 
1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  te  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 


hequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  fit)m  Patrick ). 
Sherrill  at  the  address  specified  above. 

Dated:  February  28, 1996. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

OfiBce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Children  and  Youth 
with  Disabilities  Receiving  Special 
Education  Under  Part  B  of  Individuals 
with  Disabilities  Education  Act. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  58;  Burden  Hours:  15.196. 

Abstract:  This  package  provides 
instructions  and  forms  necessary  for 
States  to  report  the  number  of  children 
with  disabilities  served  imder  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)-B  receiving  special 
education  and  related  services.  It  serves 
as  the  basis  for  distributing  federal 
assistance,  monitoring,  implementing, 
and  Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Individuals  with  Disabilities 
Education  Act,  Part  B,  Implementation 
of  FAPE  Requirement. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  58;  Burden  Hours:  198,418. 

Abstract:  This  package  provides 
instructions  and  forms  for  States  to 
report  the  setting  in  which  children 
with  disabilities  served  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)-B  receive  special  education 
and  related  services.  The  form  satisfies 
reporting- requirements  in  this  area  and 
is  used  to  monitor  SEAs  and  for 
Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Personnel  Employed  and 
Needed  to  Provide  Special  Education 
and  Related  Services  for  Children  and 
Youth  with  Disabilities. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  58;  Burden  Hours:  10,585. 

Abstract:  This  package  provides 
instructions  and  forms  for  States  to 
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report  the  number  of  personnel 
employed  and  needed  in  the  provision 
of  special  education  and  related 
services.  Data  are  obtained  from  state 
and  local  education  agencies,  and  are 
used  to  assess  the  implementation  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  and  for  monitoring,  planning 
and  reporting  to  Congress. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Children  and  Youth 
with  Disabilities  Exiting  Special 
Education  During  the  1996-97  School 
Year. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  58;  Burden  Hours:  16,124. 

Abstract:  This  package  provides 
instructions  and  a  form  necessary  for 
States  to  report  the  settings  in  which 
children  with  disabilities  served  under 
Individuals  with  Disabilities  Education 
Act  (IDEA)-B  receive  special  education 
and  related  services.  The  form  satisfies 
reporting  requirements  and  is  used  by 
the  Office  of  Special  Education 
Programs  to  monitor  SEAs  and  for 
Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Number  and  Type  of  Personnel 
Employed  and  Contracted  and 
Additional  Personnel  Needed  to  Provide 
Early  Intervention  Services  for  Infants 
and  Toddlers  with  Disabilities  and 
Their  Families. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  58;  Burden  Hours:  13,596. 

Abstract:  This  package  provides 
instructions  and  forms  necessary  for 
States  to  report  the  number  of  personnel 
employed  and  needed  in  the  provision 
of  early  intervention  services  for  infants 
and  toddlers  with  disabilities  served 
under  Individuals  with  Disabilities 
Education  Act  (IDEA),  Part  H.  Data  are 
obtained  &om  state  and  local  service 
agencies  and  are  used  to  assess  the 
implementation  of  IDEA  and  for 
monitoring,  implementing,  and 
Congres-sional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 
Title:  Forms  Clearance  Package  for  the 
Projects  with  Industry  Program. 
Frequency:  Annually. 


Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  101;  Burden  Hours:  4,040. 

Abstract:  The  purpose  of  collecting 
compliance  indicator  data  on  the 
Projects  with  industry  program  is  to 
comply  with  the  Congressional  mandate 
to  assess  project  performances  based  on 
evaluation  standards  as  established 
under  the  1986  Rehabilitation  Act 
Amendments. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Infants  and  Toddlers 
Receiving  Intervention  Services  in 
accord  with  Part  H  and  Report  of  Early 
Intervention  Services  on  IFSPS 
Provided  to  Infants  and  Toddlers  and 
Their  Families  in  Accord  with  Part  H. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reported  Burden  and  Recordkeeping: 
Responses:  58;  Burden  Hours:  2,378. 

Abstract:  This  package  provides 
instructions  and  forms  necessary  for 
States  to  report  the  number  of  infants 
and  toddlers  with  disabilities  served 
under  Individuals  with  Disabilities 
Education  Act  (IDEA),  Part  H  receiving 
early  intervention  services  and  the 
services  provided  as  indicated  on  the 
Individualized  Family  Service  Plan 
(IFSP).  Data  are  obtained  from  state  and 
local  service  agencies  and  are  used  to 
assess  the  implementation  of  IDEA  and 
for  monitoring,  implementing,  and 
Congressional  reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Program  Settings 
Where  Early  Intervention  Services  are 
Provided  to  Infants  and  Toddlers  with 
Disabilities  and  Their  Families. 

Frequency:  Annually. 

Affected  Public:  State,  local  of  Tribal 
Gov't.  SEAs  or  LEAs.  Reported  Burden 
and  Recordkeeping:  Responses:  58; 
Burden  Hours:  928. 

Abstract:  This  package  provides 
instructions  and  forms  necessary  for 
States  to  report  program  settings  where 
early  intervention  services  are  provided 
to  infants  and  toddlers  with  disabilities 
served  under  Individuals  with 
Disabilities  Education  Act  (IDEA).  Part 
H.  Data  are  obtained  from  state  and  local 
service  agencies  and  are  used  toassess 
the  implementation  of  IDEA  and  for 
monitoring,  implementing,  and 
Congressional  reporting. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 


Title:  Quick  Response  Information 
System  (QRIS). 

Frequency:  One-time. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  4.308;  Burden 
Hours:  3,228. 

Abstract:  This  is  a  request  for  system 
clearance  of  the  QRIS  survey  system 
which  consists  of  the  Fa.st  Response 
Survey  System  (FRSS)  and,  as  of  Fall  96. 
the  Postsecondary  Education  Quick 
Information  System  (PEQIS).  FRSS 
primarily  conducts  surveys  of  the 
elementary/secondary  sector  and  public 
libraries  while.  PEQIS  focuses  on  the 
postsecondary  education  sector.  The 
FRSS  and  PEQIS  were  established  (in 
1975  and  1991  respectively)  to  meet 
quick  turnaround  data  requests  of 
Department  of  Education  and  others 
with  requirements  for  education  data 
that  are  not  available  elsewhere  and  are 
needed  to  formulate  policy;  to  make 
legislative,  budgeting,  and  planning 
decisions  for  existing  programs;  and  to 
develop  new  programs.  The  surveys  are 
characterize  by  short  survey  forms  with 
short  response  time  and  typical  sample 
sizes  of  around  1,000.  it  is  anticipated 
that  about  five  surveys  will  be 
conducted  under  QRJS  this  year. 
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DEPARTMENT  OF  ENERGY 

Planning  Guidance  for  Contractor 
Work  Force  Restructuring 

AGENCY:  Department  of  Energy 
ACTION:  Notice  of  Interim  Planning 
Guidance, 


SUMMARY:  The  Department  of  Energy 
today  publishes  for  public  comment 
interim  Planning  Guidance  that  has 
been  issued  to  Department  of  Energy 
field  organizations  and  other 
components  responsible  for  planning 
and  implementing  contractor  work  fort:e 
restructuring  at  defense  nuclear 
facilities  and  other  DOE  facilities.  The 
Guidance  includes  procedures, 
interpretations,  and  policies  that  the 
field  organizations  should  use  in 
developing  site-specific  plans  consistent 
with  section  3161  of  the  National 
Defense  Authorization  Act  for  Fist:al 
Year  1993.  The  Secretary  has  decided 
that  the  section  3161  planning  pro<:ess 
should  apply,  to  the  extent  practicable 
and  allowed  by  law,  to  work  force 
restructuring  at  ail  Department  of 
Energy  facilities. 
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DATES:  Written  comments  (7  copies)  are 
due  on  or  before  May  6, 1996.  The 
Guidance  is  effiactive  upon  pubhcation 
in  the  Federal  Register. 
AOOncSSES:  Comments  must  be 
submitted  to:  U.S.  Department  of 
Energy,  Office  of  Worker  and 
Community  Transition.  WT-1, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 
FOR  FUnTNER  MFORMATKM  CONTACT!  Ms. 
Deborah  Sullivan,  U.S.  Department  of 
Energy,  Washington,  D.C.  20585.  phone: 
202-586-0452. 

8UPPLBIEKTARY  INFORMATION: 

LBackground 

The  Department  of  Energy 
(Department  or  DOE)  has  broad 
authfmty  to  develop  generally 
applicable  poUcies  covering  all  aspects 
of  defense  nuclear  facilities.  The  Atomic 
Energy  Act.  42  U.S.C.  161(i)(3)  and 
2201  (p).  In  addition,  section  3161  of  the 
National  Defimse  Authorization  Act  for 
Fiscal  Year  1993,  42  U.S.C  7274h, 
requires  the  Department  to  develop  a 
plan  for  restnictiuing  the  work  force  at 
a  defense  nuclear  Eacihty  whenever  the 
DOE  determines  that  a  change  in  the 
vioA  force  is  necessary.  Defense  nuclear 
Cadlities  within  the  meaning  of  section 
3161  include  facilities  conducting 
atomic  energy  defanse  activities 
involving  production  or  utilization  of 
special  nuclear  material,  nuclear  waste 
stmage  or  disposal  facilities,  testing  and 
assembly  facilities,  and  atomic  weapons 
research  faciUties.  The  Department  has 
issued  the  Guidance  published  in  this 
notice  to  assist  field  organizations  in 
developing  site-specific  plans  consistent 
with  section  3161  and  other  applicable 
laws  and  is  voluntarily  publishing  this 
Guidance  for  public  conunent.  The 
Department  intends  to  revise  the 
Guidance  periodically  as  appropriate  in 
light  of  public  comments  and 
experience.  Various  inadvertent  errors 
and  possible  ambiguities  in  the 
Guidance  distributed  on  April  5, 1995, 
have  been  corrected  and  clarified  in  this 
version.  One  significant  respect  in 
which  the  Guidance  has  been  clarified 
is  to  make  it  clear  that  all  notices  of 
involimtary  reductions  in  force  of  more 
than  100  employees  at  a  single  site 
reqiiire  specific  Secretarial  approval. 
Secretarial  approval  of  a  work  force 
restructuring  plan  does  not  authorize  a 
site  to  give  involuntary  separation 
notices  without  specific  Secretarial 
approval  for  the  involuntary 
separations,  although  specific 
Secretarial  approval  of  the  involuntary 
separations  may  be  provided  at  the  same 
time  as  approval  of  the  plan.  Section 
3161  furthers  President  Clinton's 


"Putting  People  First"  policy,  which 
emphasizes  the  importance  of 
conserving  and  efficiently  redirecting 
the  Government's  valuable  human 
resources  from  pursuit  of  the  Cold  War 
to  new  missions.  Some  DOE  defense 
nuclear  facilities  are  being  downsized  as 
a  result  of  decisions  to  reduce  the 
nuclear  weapons  stockpile  and 
terminate  production  of  nuclear 
weapons.  Another  major  change  at  DOE 
defense  nuclear  facilities  has  been  the 
increase  in  recent  years  in 
environmental  restoration  and  waste 
management  activities.  At  other  defease 
nuclear  facilities,  woric  force 
modification  is  needed  because  of 
different  kinds  of  shifts  in  the  mission 
of  the  facility.  Still  other  work  force 
changes  are  the  consequence  of 
reductions  in  the  Department's  budget. 
The  essential  requirement  of  section 
3161  is  that  the  DOE  must  develop  work 
force  restructiuing  plans  to  minimize 
the  social  and  economic  impacts  of 
work  force  changes  at  defense  nuclear 
facilities. 

Section  3161(c)  sets  forth  six 
objectives  that  shall  guide  the 
Department  in  preparing  a  work  force 
restructuring  plan  for  a  defense  nuclear 
facility.  First,  changes  in  the  work  force 
at  a  DOE  defense  nuclear  facility:  (1) 
should  be  accomplished  so  as  to 
minimize  social  and  economic  impacts; 
(2)  should  be  made  only  after  the 
provision  of  notice  of  such  changes  not 
later  than  120  days  before  the 
commencement  of  such  changes  to  such 
employees  and  the  communities  in 
which  such  facilities  are  located;  and  (3) 
should  be  accomplished,  when  possible, 
through  the  use  of  retraining,  early 
retirement,  attrition,  and  other  options 
that  minimize  layoffs. 

Second,  employees  whose 
employment  in  positions  at  such 
facilities  is  terminated  shall,  to  the 
extent  practicable,  receive  preference  in 
any  hiring  by  the  DOE  (consistent  with 
applicable  employment  seniority  plans 
or  practices  of  the  DOE  and  with  section 
3152  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1990 
and  1991  (Public  Law  101-189;  103 
Stat.  1682)).  Third,  employees  shall,  to 
the  extent  practicable,  be  retrained  for 
work  in  environmental  restoration  and 
waste  management  activities  at  DOE 
facilities. 

Fourth,  the  Department  should 
provide  relocation  assistance  to 
employees  who  are  transferred  to  other 
DOE  facilities  as  a  result  of  the  plan. 

Fifth,  the  E)epartment  should  assist 
terminated  employees  in  obtaining 
appropriate  retraining,  education,  and 
reemployment  assistance  (including 
employment  placement  assistance). 


Sixth,  the  Department  should  provide  - 
local  impact  assistance  to  communities 
that  are  affiacted  by  the  restructuring 
■  plan  and  coordinate  the  provision  of 
such  assistance  with  (1)  programs 
carried  out  by  the  Department  of  Labor 
pursuant  to  the  Job  Training  Partnership 
Act  (29  U.S.C.  1501  et  seq.);  (2) 
programs  carried  out  pursuant  to  the 
Defense  Economic  Adjustment, 
Diversification,  Conversion,  and 
Stabilization  Act  of  1990  (Part  D  of 
Public  Law  101-510;  10  U.S.C.  2391 
note);  and  (3)  programs  carried  out  by 
the  Department  of  Commerce  pursuant 
to  title  IX  of  the  Public  Works  and 
Economic  Development  Act  of  1965  (42 
U.S.C.  3241  et  seq.). 

In  establishing  the  Task  Force  on 
Worker  and  Community  Transition  on 
April  21, 1993,  the  Secretary  of  Eneigy 
directed  that,  for  reasons  of  feimess,  the 
planning  process  set  forth  in  section 
3161  should  be  applied,  to  the  extent 
practicable  and  permitted  by  law, 
wherever  work  force  restructuring  takes 
place  in  the  Department.  On  April  23, 
1993,  the  Task  Force  issued  draft 
General  Planning  Guidelines  for  Work 
Force  Restructuring. 

The  formulation  and  execution  of  any 
work  force  restructuring  plan  is  subject 
to  the  availability  of  appropriations,  and 
differences  in  benefits  provided  at 
diffiarent  sites  or  to  defense  and  non- 
defense  workers  may  reflect  different 
levels  of  available  funding. 

n.  stakeholder  Participation  in  Work 
Force  Restructuring  Planning 

Pursuant  to  section  3161.  all  aspects 
of  a  defense  nuclear  feciUty  work  force 
restructuring  plan,  including  the  mix 
and  level  of  benefits  offered,  shall  be 
developed  in  consultation  with  affected 
DOE  employees  (including  employees  of 
Department  contractors  and 
subcontractors),  representatives  of 
collective-bargaining  units  of 
Department  employees,  interested 
Federal,  State,  and  local  government 
agencies,  educational  institutions  and 
other  institutions  and  groups  in 
communities  that  will  be  affected  by 
restructuring. 

The  Guidance  provides  that  draft 
plans  shall  be  distributed  for 
stakeholder  comment  at  appropriate 
points  during  the  planning  process.  The 
Department  will  not  approve  Plans 
developed  by  field  organizations  unless 
there  is  a  showing  of  meaningful 
stakeholder  involvement  in  the 
planning  process.  The  Guidance  also 
identifies  specific  methods  field 
organizations  may  use  to  obtain 
stakeholder  input  in  the  development  of 
site-specific  plans. 


In  addition  to  site-specific  stakeholder 
involvement,  the  Department  has 
involved  stakeholders  in  work  force 
restructuring  policymaking  at  the 
national  level.  The  Guidance  published 
today  reflects  this  extensive  dialogue 
with  stakeholders.  Shortly  after  section 
3161  was  enacted,  the  Secretary  of 
Energy  established  a  Task  Force  on 
Worker  and  Community  Transition  to 
implement  the  new  law  and  to  address 
more  generally  the  impacts  of  defense 
conversion.  The  Task  Force  held  a 
National  Stakeholders  meeting  on  June 
11. 1993.  and  published  a  report  on  July 
29, 1993,  that  summarized  issues  raised 
by  the  stakeholders. 

Based  on  continued  stakeholder  input 
and  lessons  learned  from  the  ongoing 
development  of  site  work  force 
restructuring  plans,  the  Department 
issued  revised  draft  planning  guidelines 
on  March  24, 1994.  Additional  policy 
guidelines  were  subsequently  included 
in  a  Report  on  the  Department's  Worker 
and  Community  Transition  Program, 
issued  by  the  Under  Secretary  on 
August  24, 1994.  In  September  1994,  the 
Office  of  Worker  and  Community 
Transition  replaced  the  Task  Force  and 
held  a  second  National  Stakeholders 
meeting  on  November  15-16, 1994.  A 
third  National  Stakeholders  meeting 
was  held  in  Denver  on  April  20-21, 
1995,  and  a  fourth  was  held  in 
Albuquerque  on  September  13-15, 
1995.  Another  National  Stakeholders 
meeting  will  be  held  in  March  1996  in 
Atlanta. 

m.  The  General  Purpose  of  the  Interim 
Guidance 

The  interim  Guidance  pubUshed 
today  was  prepared  by  the  Department's 
Office  of  Worker  and  Community 
Transition  to  plan  for  and  mitigate  the 
impacts  of  changes  in  the  Department's 
contractor  work  force.  The  Guidance 
was  developed  to  assist  DOE  field 
organizations  that  are  primarily 
responsible  for  developing  section  3161 
plans.  The  Guidance  sets  forth  generally 
non-prescriptive  procedures  for 
coordinating  Department  activities 
related  to  section  3161  planning,  and 
contains  interpretations  and  policy 
statements  to  help  DOE  field 
organizations  implement  section  3161 
consistently  with  applicable  contract 
provisions  and  other  laws  and 
obligations  of  the  Etepartment. 

IV.  Request  for  Public  Comment 

Although  not  required  by  law,  the 
Department  has  chosen  to  publish  this 
revised  interim  Guidance  for  public 
comment  so  that  all  stakeholdera  and 
the  general  public  have  an  opportunity 
to  infliience  the  general  policies  the 


Department  is  following  during  the 
section  3161  planning  process.  The 
Department  will  publish  final  Guidance 
with  appropriate  revisions  in  light  of  the 
public  comments  and  experience  with 
the  interim  Guidance. 

Although  the  public  is  invited  to 
comment  on  all  aspects  of  the  Guidance, 
the  Department  is  especially  interested 
in  receiving  views  on  the  following 
provisions: 

A.  The  "Trigger"  or  Threshold  for 
Section  3161  Planning 

Section  3161  directs  the  Department 
to  develop  a  plan  when  it  is  determined 
that  "a  change  in  the  work  force  at  a 
defense  nuclear  facility  is  necessary." 
and  to  submit  the  plan  to  Congress.  The 
Department  has  interpreted  section  3161 
to  apply  only  where  a  change  in  the 
nature  or  structure  of  the  work  force 
may  affect  100  or  more  employees  at  a 
site  within  a  12-month  period.  While  a 
formal  plan  is  not  required  below  this 
threshold,  the  Department  will  consider 
the  objectives  of  section  3161  during  the 
planning  process  in  such  cases. 

B.  Hiring  Preference  for  "Employees 
Who  Participated  in  Efforts  To  Maintain 
the  Nation 's  Nuclear  Deterrent  During 
the  Cold  War" 

The  Guidance  lists  several  benefits 
which  field  organizations  should 
consider  offering  displaced  workers, 
taking  into  account  the  skills  of  the 
workers  at  the  affected  site,  overall 
budget  constraints,  contractual 
provisions,  applicable  pension  and 
other  benefits  plans,  and  other  legal 
requirements  and  obligations.  However, 
the  Guidance  directs  field  organizations 
to  provide  a  specific  benefit — a  hiring 
preference — to  employees  who 
participated  in  efforts  to  maintain  the 
Nation's  nuclear  deterrent  during  the 
Cold  War.  This  class  of  employees,  in 
whom  the  Department  has  invested 
heavily  to  develop  skills  important  to 
the  Nation,  is  defined  as  employees  who 
were  working  for  a  DOE  contractor  on 
September  27, 1991,  the  day  the  first 
unilateral  reduction  of  the  Nation's 
nuclear  weapons  stockpile  was 
announced,  and  who  have  continued  to 
work  for  DOE  since  that  date,  as  set 
forth  in  greater  detail  in  the  attached 
Appendix  D  of  the  Guidance,  which  has 
been  revised  to  correct  inadvertent 
omissions  in  Appendix  G  as  originally 
distributed  on  April  5. 

The  Guidance  provides  that 
employees  who  participated  in  efforts  to 
maintain  the  i-Jation's  nuclear  deterrent 
during  the  Cold  War,  whose 
employment  is  terminated  involuntarily 
(except  those  terminated  for  cause)  and 
who  are  qualified  for  the  job  at  the  time 


the  work  is  to  begin,  shall  receive 
preference  in  any  hiring  conducted  by 
the  DOE  and  its  contractors  and 
subcontractors  (whose  contracts  equal 
or  exceed  $500,000  in  value)  to  fill 
vacancies,  to  the  extent  practicable  and 
consistent  with  veterans'  preference, 
other  applicable  law,  employment 
seniority  plans,  and  other  legally 
binding  preferences  or  practices,  as  set 
forth  in  greater  detail  in  Section  V.A.  of 
the  Guidance. 

Nothing  in  the  Guidance  is  intended 
to  obligate  a  contractor  to  hire  an 
employee  who  is  not  qualified  to 
perform  the  work.  The  preference  is  not 
applicable  in  situations  where  positions 
become  available  and  existing 
employees  are  offered  a  right  of  first 
refusal  to  those  positions,  e.g.,  where 
one  contractor  has  replaced  another  and 
existing  employees  are  offered  a  right  of 
first  refiisal  to  employment  with  the 
replacement  contractor. 

C.  Retraining  for  New  Missions 
Including  Cleanup 

Section  3161  directs  the  Department, 
to  the  extent  practicable,  to  retrain 
employees  for  environmental  restoration 
and  waste  management  activities  at  the 
site  of  their  employment  or  at  other  DOE 
facilities.  Eligibility  for  retraining 
benefits  is  not  limited  to  employees  who 
have  been  terminated  during  a  work 
force  restructuring. 

The  Guidance  provides,  in  the 
"General  Guidance"  section,  that  early 
in  the  planning  process,  an  analysis 
should  be  made  of  the  facilities'  future 
mission  and  the  work  force  skills  and 
capabiUties  that  will  be  needed  to  fulfill 
that  mission.  The  analysis  should 
compare  those  future  requirements  with 
the  skills  and  capabilities  of  current 
workers  at  the  facility  to  identify 
workers  who  possess  critical  skills  that 
will  be  needed  for  the  future  mission 
and  to  determine  the  retraining  that  will 
be  necessary  to  provide  existing 
employees  with  these  skills. 

Accordingly,  the  "Specific  Benefits 
for  Consideration"  section  provides  that 
work  force  planning  should  identify 
training  needs  and  provide  the  training 
to  prepare  the  existing  work  force  for 
the  DOE's  new  missions  (including 
environmental  restoration  and  waste 
management).  Furthermore,  this  section 
recommends  a  standard  for  determining 
whether  retraining  of  employees  for  new 
missions,  including  cleanup,  should  be 
considered  "practicable"  under  section 
3161(c)(3).  The  recommended  standard 
is  that  the  training  should  be  aimed  at 
jobs  for  which  (1)  vacancies  are 
expected  in  the  near  term  and  (2) 
training  of  current  employees  to  fill 
those  vacancies  can  be  completed 
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within  not  more  than  six  months  at  a 
cost  of  not  more  than  $10,000.  (This 
training  is  different  from  the 
educational  assistance  provided  for 
separated  employees.) 

V.  Opportnoity  for  Public  Comment 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  data,  views,  or  comments 
with  respect  to  today's  notice. 

Seven  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  Comments  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  documents  themselves  with 
the  designation  "Contractor  Work  Force 
Restructuring  Guidance."  In  the  event 
any  person  wishing-to  provide  written 
comments  cannot  provide  7  copies, 
alternative  arrangements  can  be  made  in 
advance  with  the  Department. 

All  comments  received  will  be 
available  for  public  inspection  as  part  of 
the  administrative  record  on  file  for  this 
matter  in  the  Department  of  Energy 
Freedom  of  Information  Office  Reading 
Ro<Mn,  IE-090.  Forrestal  Building,  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585,  202-586-6020, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  D.C  on  February  1, 

labert  W.  DeGrasM,  Jr.. 

Director,  Office  of  Worker  and  Community 
Transition. 
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Interim  Planning  Guidance  for 
Contractor  Work  Force  Restructuring 

I.  Introduction 

This  planning  guidance  was  prepared 
by  the  Department  of  Energy's  Office  of 
Worker  and  Community  Transition  (the 
OfBce)  to  plan  for  and  mitigate  the 
impacts  of  changes  in  the  Department's 
contractor  work  force.  The  Office  is 
directed  to  assure  fair  treatment  of  all 
concerned,  while  at  the  same  time 
recognizing  the  unique  conditions  at 
each  site  and  in  each  contract. 

This  guidance  replaces  guidelines 
issued  by  the  Task  Force  on  Worker  and 
Community  Transition  on  March  24, 
1994.  It  is  a  product  of  the  Department's 
experience  over  the  past  2  years,  and  an 
extensive  process  of  stakeholder  and 
prublic  involvement  in  shaping  our 
worker  and  community  transition 
policies.  This  process  included  national 
meetings  on  June  11, 1993,  and  on 
November  15  and  16, 1994.  Comments 
were  solicited  from  the  public  on  a 
report,  issued  by  Under  Secretary 
Charles  B.  Curtis  on  August  24, 1994. 
Comments  were  also  solicited  on  earlier 
versions  of  this  guidance  issued  on 
April  22,  1993,  and  March  24, 1994. 
Additional  stakeholder  meetings  were 
held  on  April  20  and  21,  and  September 
13  through  15,  1995. 

This  guidance  contains  revisions  and 
technical  corrections  to  the  document 
originally  distributed  on  April  5, 1995. 
The  Office  intends  to  revise  this  interim 
guidance  from  time-to-time  as 
warranted,  based  on  comments  received 
through  notice  and  publication  in  the 
Federal  Register,  and  other  stakeholder 
comments  and  consultation. 


Except  where  otherwise  noted,  this 
guidance  is  not  prescriptive.  Cognizant 
field  organizations  have  responsibility 
for  planning  work  force  restructuring. 
The  Department's  field  organizations  are 
in  the  biest  position  to  conduct  full 
consultation  with  affected  stakeholders 
on  these  plans  and  to  understand  the 
unique  needs  of  work  force 
restructuring  at  field  faciUties.  Points-of- 
contact  at  each  field  organization  are 
listed  in  Appendix  A. 

n.  Legislative  Provisions 

On  April  21, 1993,  Secretary  of 
Energy  Hazel  R  O'Leary  created  a  task 
force  "to  coordinate  worker  and 
community  transition  assistance  as  the 
Department  goes  through  periods  of 
changing  priorities."  In  large  measure, 
the  tasii  force  was  created  to  implement 
section  3161  of  the  National  Defense 
Authorization  Act  (the  Act)  for  Fiscal 
Year  1993.  For  reasons  of  fairness,  the 
Secretary  directed  that  the  process  set 
forth  in  section  3161  should  be  applied 
to  the  extent  practicable  wherever  work 
force  restructuring  takes  place  in  the 
Department. 

Section  3161  requires  the  Secretary  of 
Energy  to  develop  a  plan  for 
restructiuing  the  work  force  for  a 
defense  nuclear  facility  whenever  there 
is  a  determination  that  a  change  in  the 
work  force  is  necessary.  The  plan  is  to 
be  developed  in  consultation  with  local, 
state,  and  national  stakeholders,  and 
submitted  to  Congress  90  days  after 
notice  of  a  planned  work  force 
restructuring  has  been  given  to  the 
affected  employees  and  communities.  A 
work  force  restructuring  plan  must  be 
updated  annually  and  should  include 
an  evaluation  of  the  implementation  of 
the  plan  during  the  preceding  year. 

Section  3161  of  the  Act  provides 
specific  objectives  to  guide  the 
preparation  of  the  plan  to  minimize 
worker  and  community  impacts.  The 
plan  should  provide  at  least  120  days 
notice  to  employees  and  communities 
prior  to  beginning  any  involuntary 
separations.  Reductions  should  be 
accomplished,  when  possible,  through 
use  of  retraining,  early  retirement, 
attrition,  and  other  options  that 
minimize  layers.  To  the  extent 
practicable,  the  Department  should  offier 
a  hiring  preference  to  involuntarily 
separated  employees.  Employees 
should,  to  the  extent  practicable,  be 
retrained  for  work  in  environmental 
restoration  and  waste  management. 
Employees  transferred  to  other 
Department  facilities  should  receive 
relocation  assistance.  Terminated 
employees  should  be  assisted  in 
obtaining  reemployment  assistance, 
including  Out  placement  services. 


appropriate  retraining  and  education 
opportunities.  The  Department  should 
provide  local  impact  assistance  to 
affected  communities.  Relevant  sections 
of  the  Act  are  available  from  the  sources 
listed  in  Appendix  B. 

Pursuant  to  section  3163,  "defense 
nuclear  facilities"  for  the  purposes  of 
section  3161  include  the  following  types 
of  facilities  under  the  control  or 
jurisdiction  of  the  Secretary  of  Energy: 
atomic  energy  defense  facilities 
involving  production  or  utilization  of 
special  nuclear  material;  nuclear  waste 
storage  or  disposal  facilities;  testing  and 
assembly  facilities;  and  atomic  weapons 
research  facilities.  Department  of  Energy 
facilities  that  have  been  determined  to 
be  defense  nuclear  facilities  for  the 
purposes  of  section  3161  are  listed  in 
Appendix  C. 

ni.  General  Guidance 

All  work  force  changes,  regardless  of 
cause,  should  be  managed  by  the 
cognizant  field  organization  consistent 
with  the  objectives  of  section  3161~of 
the  Act,  and  DOE  Order  3309.1  A 
covering  Reductions  in  Contractor 
Employment.'  Each  plan  should  be 
developed  by  the  field  organization 
consistent  with  budget  constraints, 
contractual  provisions  or  other 
obligations.  All  aspects  of  a  plan, 
including  the  mix  and  level  of  benefits 
offered,  should  be  developed  in 
consultation  with  the  stakeholders  at 
the  affected  facility,  and  other 
appropriate  stakeholders  to  ensure, 
among  other  things,  the  judicious 
expenditure  of  public  funds.  The  Office 
encourages  field  organizations  to  utilize 
the  combination  of  work  force 
restructuring  mechanisms  that  will  most 
effectively  accomplish  the  restructuring 
objectives. 

A.  Threshold  for  Plans 

Work  force  restructuring  plans  should 
be  developed  where  changes  in  the 
nature  or  structure  of  the  work  force 
may  affect  100  or  more  employees  at  a 
site  within  a  12-month  period.  Even 
when  a  full  plan  is  not  required,  the 
objectives  of  section  3161  should  be 
followed,  to  the  extent  practicable 
within  available  resources.  While  the 
objectives  of  section  3161  should  be 
considered  in  cases  of  smaller 
reductions,  the  formal  process  required 
by  the  law  is  not  necessary.  Approval 
from  the  Office  and  the  responsible 
program  and  funding  office  should  be 
received  before  any  work  force  change 
is  implemented. 


'  Order  3309.1  A  is  being  revised  to  incorporate 
the  requirements  of  section  3161  of  the  Act  and  the 
organizational  changes  resulting  from  the  creation 
of  the  Office  of  Worker  and  Community  Transition. 


B.  Timing  of  Plans 

Upon  determining  that  a  change  in 
the  work  force  is  necessary,  the 
appropriate  field  organization  should 
immediately  begin  planning  for  the 
restructuring,  and  develop  a  .schedule 
for  preparing  a  work  force  restructuring 
plan,  if  required.  One  of  the  objectives 
of  the  Act  is  to  give  at  least  120  days 
notice  to  the  employees  before 
involuntary  layoffs  begin.  Although  a 
120-day  advance  notification  may  not 
always  be  possible,  every  effort  should 
be  made  to  meet  or  exceed  this 
important  objective.  Field  organizations 
should  work  with  the  Office  to  develop 
a  schedule  for  plan  development  that 
meets  the  needs  of  the  site.  The  work 
force  planning  described  below  should 
occur  on  a  timeline  that  supports  this 
advanced  notification  objective,  to  the 
extent  practicable. 

C.  Work  Forca  Planning 

The  Office  is  developing  an  integrated 
process  for  a  work  force  planning 
system,  pursuant  to  the  Secretary's 
direction.  In  the  interim,  we  will 
employ  the  best  possible  work  force 
planning  practices  available,  consistent 
with  the  objectives  set  forth  below. 

Developing  a  baseline  assessment  of 
the  skills  and  capabilities  of  the  current 
work  force  should  be  the  initial  step  in 
the  work  force  planning  process.  Field 
organizations  should  then  consider  the 
future  missions  and  budget  estimates  to 
project  the  required  work  force  skills 
needed  to  achieve  the  desired  outcomes. 
Strategies  should  be  developed  for 
making  the  transition  from  the  current 
baseline  to  the  projected  need, 
including  retraining,  vohinlary 
separation  incentives,  and  reductions- 
in-Jorce.  Particular  attention  should  be 
directed  to  ensuring  that  workers  with 
critical  skills  are  retained. 

D.  Local  Impact  Assistance  to 
Communities 

The  wofk  force  restruduringplan 
should  be  developed  in  coordination 
with,  and  in  support  of,  the  economic 
development  objectives  of  nearby 
communities.  Therefore,  local  officials 
and  institutions  involved  in  mitigating 
social  and  economic  impacts 
anticipated  to  be  caused  by  the 
Department's  actions  should  be 
consulted  in  development  of  the  plan. 
The  plan  should  provide  demographic 
and  skills  information  about  the  affef;ted 
work  force,  as  well  as  other  data  that 
could  help  frame  the  community's 
economic  development  challenges  and 
options.  It  should  also  discuss  benefits, 
such  as  education  and  training,  that  will 
be  provided  to  eligible  employees  that 


can  augment  community-based 
economic  development  initiatives. 
Finally,  it  should  address  ways  the 
Department  can  support  lo<al  business 
creation,  expansion,  and  attraction 
activities.  Separate  guidance  was  issued 
August  24,  1994,  on  ei;onomic 
development  efforts  that  may  be 
supported  by  the  Worker  and 
Community  Transition  Program  Copies 
of  this  guidance  may  be  obtained  from 
the  Office. 

E.  Stakeholder  Input  to  Plans 

Consultation  with  \oi:a\.  State,  and 
national  stakeholders,  as  well  as  Stale 
and  local  Government  officials,  is  an 
essential  element  of  tht-  work  forte 
restructuring  process.  Input  should  be 
solicited  and  given  consideration  at 
appropriate  points  throughout  the 
development  of  plans  for  work  fon;e 
restnicturing.  When  possible,  the  Offit.e 
recommends  that  field  organizations 
make  this  Interim  Planning  Guidanc.-e 
available  to  their  stakeholders  in 
advance  of  the  120-day  notiPKation. 
This  will  give  stakeholders  a 
perspective  on  the  parameters  within 
which  plans  are  prepared. 

F.  Role  of  Counsel 

Work  force  restructuring  raises  many 
legal  issues  under  a  wide  variety  of 
statutes.  Failure  to  comply  with 
applicable  laws  can  have  significant 
consequences  for  both  the  Ctepartment 
and  its  contractors.  It  is  therefore 
essential  that  counsel  be  involved  in  the 
formation  and  execution  of  the  plans. 
Failure  to  present  properly  stnx  lured 
plans  to  the  Office  can  result  in  delay 
and  increa.sed  cost.  Thereforn,  field 
organizations  should  include  counsel  as 
a  member  of  the  planning  team. 

G.  The  Role  of  DOE  Contractors 

While  the  Department  may  seek  the 
assistance  of  its  contractors  in 
developing  work  foixe  n-striK  turing 
plans,  the  plans  are  Department  ol 
Enei^v  products.  In  general,  it  is  the 
Departments  policy  to  make 
information  available  to  the  public  thai 
is  available  to  the  operating  conlrat  tors 
and  has  bearing  on  the  plans,  unless 
such  information  is  proteclfd  hy  law  or 
regulation. 

Department  contractors  are  not 
identified  by  sei;tion  31fil  of  the  Act  as 
stakeholders  who  must  be  consulted  in 
the  preparation  of  work  force 
restructuring  plans.  The  exclusion  ot 
these  contractors  would  be 
inappropriate,  however,  as  they  may  be 
the  principal  resource  of  inslitiitionnl 
knowledge  on  many  restructuring 
issues,  and  mav  be  the  only  source  for 
certain  information  necessary  for 
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preparing  a  plan.  They  are  the 
employers  of  the  affected  employees 
and  are  generally  the  administrators  of 
the  pension  and  other  beneRt  plans 
involved.  They  are  responsible  for 
fulfilling  their  obligations  to  bargain 
%vith  the  collective-bargaining 
representatives  of  their  employees 
regarding  changes  in  contracts,  pension 
plans,  other  benefits,  and  any  other 
mandatory  bargaining  issues 
necessitated  by  the  restructuring  plan, 
as  well  as  for  obtaining  any  waivers  of 
claims  or  reemployment  appropriate  in 
any  given  situation.  However,  the 
Department  is  responsible  for 
developing  the  plans. 

H.  Appmval  of  Plans 

By  law,  the  Secretary  submits  work 
force  restructuring  plans  to  Congress, 
and  thus  is  the  official  responsible  for 
final  approval.  Involuntary  separations 
should  be  carried  out  consistent  with 
DC£  Order  3309.1  A,  which  requires 
prior  notification  to  Headquarters.  All 
notices  of  involuntary  separation  that 
affect  more  than  100  management  and 
operating  (M&O)  employees  at  a  single 
site  require  Secretarial  approval.  Early 
retirements  and  other  voluntary 
separations  may  begin  before  final  plan 
approval,  after  written  approval  by  the 
Office,  in  order  to  reduce  the  number  of 
involuntary  layoffs.  Draft  plans  should 
be  submitted  to  the  Office  for 
concurrence  prior  to  their  release  to 
stakeholders. 

/.  Plan  Updates 

Within  a  year  of  a  work  force 
restructuring  plan's  submission  to 
Ckingress,  or  earlier  if  events  suggest  that 
it  would  be  appropriate,  the  cognizant 
field  organization  should  submit  an 
update  of  the  plan  to  the  Office  for  the 
Secretary's  approval  and  submission  to 
Congress.  The  plan  update,  which  is 
required  by  law,  should  evaluate  the 
plan's  implementation,  including  the 
number  of  workers  receiving  eadi 
benefit  and  the  overall  cost,  and  cost  per 
participant  of  that  benefit,  together  with 
information  on  retraining  of  retained 
employees,  and  subsequent 
reemployment  of  displaced  workers. 
These  plan  updates  should  be  provided 
to  the  Office  for  submission  to  the 
Congress  even  when  a  new  plan  is 
under  development. 

/.  Funding  for  Plans 

Limited  funds  are  available  for 
implementing  the  objectives  of  section 
3161  of  the  Act  for  defense  nuclear 
{acilities,  including  economic 
development  assistance.  Funding  for 
work  force  restructuring  plans  at 
facilities  other  than  defense  nuclear 


faciUties  should  be  sought  from  the 
program  responsible  for  the  activities 
subject  to  the  work  force  restructuring. 
Likewise,  benefits  for  workers  at  defense 
nuclear  facilities  affected  by  the  changes 
due  to  business  or  efficiency  decisions 
should  be  sought  from  the  appropriation 
of  the  program  making  the  change. 
These  decisions  include  initiatives  such 
as  privatization,  commercialization  and 
reductions  aimed  at  achieving  improved 

efficiency. 

The  allocation  of  funds  to  mitigate  the 
impact  of  restructuring  on  the  workers 
decreases  the  funds  available  for 
continuing  program  responsibilities  and 
economic  development.  No 
"standardized"  allocation  of  funds  is 
contemplated  as  it  is  highly  unlikely 
that  the  needs  of  any  two  work  forces 
and  communities  undergoing  a 
restructuring  would  be  the  same. 

IV.  Specific  Benefits  for  Consideration 

After  work  force  planning  has 
identified  the  classifications  of  workers 
at  risk,  consideration  of  specific  benefits 
to  mitigate  involuntary  separations 
should  take  into  account  available 
funding  and  the  status  of  affected 
employees.  In  implementing  the 
objectives  of  section  3161  of  the  Act,  the 
Department  recognizes  a  special 
responsibility  to  minimize  the  impact  of 
work  force  restructuring  on  employees 
who  were  employed  before  September 
27,  1991,  the  day  President  Bush 
announced  the  first  unilateral  reduction 
of  the  Nation's  nuclear  weapons 
stockpile,  and  the  date  the  Department 
has  chosen  as  the  end  of  the  Cold  War. 
Appendix  D  contains  the  job  attachment 
test  that  has  been  developed  for 
determining  those  employees  who 
participated  in  efforts  to  maintain  the 
Nation's  nuclear  deterrent  during  the 
Cold  War. 

In  developing  a  work  force 
restructuring  plan,  the  following 
benefits  may  be  considered  for  affected 
workers.  If  adopted,  specific  offers  and 
conditions  should  be  described  in  the 
plan. 

A.  Early  Retirement 

The  potential  loss  of  employees  with 
skills  critical  to  achieving  Departmental 
missions  is  a  primary  consideration  in 
determining  the  appropriateness  of  early 
retirement  incentives.  When  early 
retirement  incentives  are  offered,  it  has 
generally  been  the  Department's 
practice  that  the  incentives  are  made 
available  to  all  eligible  employees.  It  is 
legally  permissible  to  limit  benefits  by 
reasonable,  objective  categories  such  as 
job  classification  if  such  limitations  do 
not  give  rise  to  unlawful  discrimination 
or  disparate  impact  of  any  kind. 


Enumeration  of  employees  by  name,  or 
criteria  having  substantially  the  same 
effect,  is  not  generally  considered 
reasonable,  unless  the  employer  has 
utilized  written,  objective  and  neutral 
criteria  in  the  selection  process.  Early 
retirement  incentive  programs  must  be 
consistent  with  applicable  contracts. 

All  proposed  retirement  incentives 
including  lump  sum  payments, 
additional  years  of  service  or  reduction 
in  age  penalties,  should  be  analyzed 
with  respect  to  the  likely  candidates  to 
accept,  and  potential  effects  on  critical 
skills.  Employee  Retirement  Income 
Security  Act  (ERISA),  Age 
Discrimination  In  Emplo)mient  Act 
(ADEA),  and  other  related  legal 
concerns  must  be  considered  and 
resolved  early  in  the  process.  It  is 
essential  that  proposed  early  retirement 
programs  receive  appropriate  actuarial 
validation  establishing  that  they  do  not 
result  in  discrimination  in  favor  of 
highly  compensated  employees  within 
the  meaning  of  the  Internal  Revenue 
Code,  or  in  discrimination  on  the  basis 
of  any  protected  category  of  employees 
with  respect  to  employment  laws  such 
as  ADEA,  Title  VII  of  the  Civil  Rights 
Act,  and  the  Americans  with  Disabilities 
Act. 

Employees  receiving  an  incentive  to 
retire  should  not  receive  educational 
assistance  or  relocation  assistance.  It  is 
anticipated  that  the  value  of  early 
retirement  incentives  will  exceed  the 
value  of  the  benefits  provided  to  other 
separating  employees.  Any  lump  sum 
incentives  paid  to  retirees  in  lieu  of 
pension  formula  enhancements  may  not 
exceed  his  or  her  previous  year's  salary 
consistent  with  Department  of  Energy 
Acquisition  Regulation  Part  970.3102- 
2(1)(6)  and  Federal  Acquisition 
Regulation  Part  31.205-6(j)(7). 

The  cognizant  field  organization 
should  adopt  as  part  of  its  plan 
mechanisms  to  ensure  that  individuals 
accepting  an  early  retirement  incentive 
are  not  inappropriately  rehired.  Such 
mechanisms  could  include  post- 
employment  restrictions,  requiring 
repayment  of  the  incentive,  and  limiting 
the  number  of  waivers  of  any  such 
restrictions  for  critically  skilled 
individuals. 

B.  Voluntary  Separation  Incentives 

Voluntary  separations  may  be 
encouraged  by  offering  severance,  or 
enhanced  severance  payments. 
Applications  for  voluntary  separation 
may  be  refused  in  order  to  preserve 
critical  knowledge  or  skills.  Those 
volunteering  for  separation  may  be 
offered  educational  assistance,  and 
relocation  assistance,  and  they  may 


receive  Displaced  Workers  Medical 
Benefits. 

The  cognizant  field  organization 
should  adopt  as  part  of  its  plan 
mechanisms  to  ensure  that  individuals 
accepting  a  voluntary  separation 
incentive  are  not  inappropriately 
rehired.  Such  mechanisms  could 
include  post-employment  restrictions 
and  require  repayment  of  the  incentive 
upon  rehire.  Individuals  with  critical 
skills  should  not  be  offered  voluntary 
separation  incentives  unless  sufficient 
personnel  are  available  to  fulfill  mission 
requirements. 

C.  Educational  Assistance  for  Separated 
Employees 

Educational  assistance  should  be 
considered  for  employees  being 
voluntarily  or  involuntarily  separated, 
except  for  employees  accepting  early 
retirement  incentives.  It  is 
recommended  that  tuition  assistance, 
and  other  reasonable  and  necessary 
educational  expenses,  be  limited  to  not 
more  than  a  total  of  $10,000  over  a 
period  of  not  more  than  4  years. 

D.  Relocation  Assistance 

Relocation  assistance  should  be 
considered  for  workers  being  terminated 
and  for  those  voluntarily  separating, 
except  for  employees  accepting  early 
retirement  incentives.  Such  assistance 
should  particularly  be  considered  for 
employees  involuntarily  separated  who 
are  hired  at  other  Department  facilities, 
but  who  do  not  qualify  for  relocation 
assistance  under  the  hiring  contractor's 
policies.  It  is  recommended  that 
relocation  assistance  include  actual  and 
reasonable  expenses  for  transportation, 
movement  of  household  goods,  and 
temporary  living  accommodations 
within  a  range  of  $2,000  to  $5,000. 

E.  Retraining  for  New  Missions 
Including  Cleanup 

Work  force  planning  should  identify 
training  needs  and  provide  such 
training  to  transition  the  existing  work 
force  to  new  missions  as  early  in  the 
process  as  possible.  The  Office 
recommends  that  all  retraining  for 
cleanup  or  other  missions  meet  the 
following  practicability  test:  the  training 
should  be  aimed  at  jobs  for  which 
vacancies  are  expected  in  the  near  term; 
and  the  training  should  be  able  to  be 
completed  within  a  reasonable  time- 
fi'ame  in  relationship  to  those  vacancies 
(not  more  than  6  months),  and  at  a 
reasonable  cost  (not  to  exceed  $10,000). 
The  suggested  $10,000  cap  includes 
tuition,  course  materials  and  related 
instructional  costs,  but  not  trainee 
salaries. 


F.  Displaced  Workers  Medical  Benefits 

Displaced  Workers  Medical  Benefits, 
while  not  specifically  mentioned  in  the 
objectives  of  section  3161  of  the  Act, 
shoqld  be  offered  to  all  employees  of 
M&O  or  other  prime  contractors  to  the 
E)epartment  as  an  extension  of  current 
medical  benefits  eligibility.  Department 
of  Energy  Acquisition  Letter  No.  93—4, 
dated  April  7, 1993,  establishes 
guidelines  for  implementing  this 
pro^m.  2 

Eligible  employees  include 
voluntarily  and  involuntarily  separated 
employees  of  M&O  contractors  who  are 
not  otherwise  eligible  for  such  coverage 
under  another  program.  Under  certain 
circumstances,  an  employee  may  be  able 
to  continue  coverage,  at  the  employee's 
expense,  for  pre-existing  medical 
conditions  excluded  ftt)m  coverage 
under  another  plan  for  which  he  or  she 
becomes  eligible.  Retirees  who  are 
provided  medical  coverage  through 
retirement  programs  or  Medicare  are  not 
eligible  for  this  program. 

During  the  first  year  following 
separation,  the  contractor  will  continue 
to  pay  its  portion  of  the  former  worker's 
medical  premium,  and  the  former 
employee  will  pay  his  or  her  normal 
share.  During  the  second  year,  the 
former  employee  will  pay  half  of  the 
Consolidated  Omnibus  Budget  and 
Reconciliation  Act  (COBRA)  rate. 
During  the  third  and  subsequent  years, 
the  former  employee  will  pay  the  full 
COBRA  rate. 

V.  Mandatory  Benefits 

The  benefits  described  below  must  be 
offered  to  eligible  employees: 

A.  Preference  in  Hiring 

Section  3161  of  the  Act  provides  that, 
to  the  extent  practicable,  terminated 
employees  at  a  defense  nuclear  facility 
should  receive  preference  in  filling 
vacancies  in  the  work  force  of  the 
Department  of  Energy  and  its 
contractors  and  subcontractors.  The 
Department  has  determined  that 
employees  must  be  identified  as  having 
helped  maintain  the  Nation's  nuclear  . 
deterrent  during  the  Cold  War  in  order 
to  qualify  for  this  preference.  The 
preference"should  be  honored  by  all 
prime  contractors,  and  by 


'  Subsequent  to  the  issuance  of  Acquisition  letter 
No.  93-4,  the  Displaced  Medical  Benefits  Program 
was  expanded  by  memoranda  to  field  organizations 
dated  August  12.  and  December  2,  1993.  The 
Department  is  currently  revising  Acquisition  Letter 
No.  93-4  based  on  these  memorandums.  All 
separating  employees  of  MfkO  contractors  who  were 
eligible  for  medical  benefits  prior  to  their  separation 
from  employment  are  eligible  for  conlinued 
coverage  under  the  Displaced  Workers  Medical 
Benefits  Program  regardless  of  whether  they  meet 
the  section  3161  job  attachment  test. 


subcontractors  whose  contrat:ts  with  the 
Department  equal  or  exceed  $500,000  in 
value. 

The  Department  has  established  the 
following  criteria  for  determining 
eligibility  for  the  hiring  preference:  the 
individual  must  be  a  former  employee 
(1)  who  was  involuntarily  terminated 
(except  if  terminated  for  cause);  (2)  who 
meets  the  eligibility  standards  in 
Appendix  D;  and  (3)  who  is  qualified  for 
the  job  at  the  time  the  work  is  to  begin. 
Where  qualifications  are  approximately 
equal,  eligible  individuals  will  be  given 
preference  in  hiring.  However,  the 
preference  will  be  administered 
consistent  with  applicable  law, 
regulation,  or  executive  order,  and 
collective  bargaining  agreements.  This 
preference  is  not  immediately 
applicable  in  situations  where  positions 
become  available  through  an 
outsourcing  adion  or  follow-on  contract 
in  which  the  current  employees  should 
first  be  offered  their  same  or  similar  job 
with  the  replacement  contractor  in  order 
to  avoid  a  layoff 

An  individual's  hiring  preference 
continues  until  termination  by  the 
action  (or  inaction)  of  that  individual. 
Initially,  and  on  an  annual  basis 
thereafter,  eligible  individuals  must 
certify  their  desire  to  retain  their  hiring 
preference.  The  Office  has  developed  a 
Preference  in  Hiring  Eligibility  Form  for 
this  purpose  (Apf)endix  E)  which 
eligible  individuals  should  submit  to 
their  DOE  field  organization.  Actions 
that  would  terminate  an  individual's 
hiring  preference  include:  voluntary 
termination  or  termination  for  cause 
from  a  position  that  was  obtained 
through  the  exercise  of  the  preference, 
or  failure  to  comply  with  the  annual 
certification  requirement. 

The  Department  developed  the  job 
Opportunity  Bulletin  Board  System 
(JOBBS)  to  simplify  implementation  of 
the  hiring  preference  by  eligible 
individuals,  and  by  contractors  and 
subcontractors.  Those  individuals  who 
have  applied  for  ,Tnd  have  been 
determined  to  be  eligible  for  the 
preference  may  have  their  resumes 
entered  into  JOBBS  where  they  will  be 
specifically  identified  as  job  seekers 
with  hiring  preference.  Companies 
doing  new  hiring  for  Department  of 
Energy  work  should  place  job 
announcements  into  JOBBS.  Contractors 
and  designated  subcontractors  (those 
whose  DOE  contracts  equal  or  exceed 
$500,000  in  value)  will  be  instructed  by 
the  cognizant  field  organization  to  first 
seek  eligible  workers  among  those  with 
the  hiring  preference  listed  in  JOBBS. 
All  other  subt;ontractors  should  be 
encouraged  to  use  JOBBS  when  hiring 
for  DOE  work.  Eligible  individuals  who 
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do  not  want  to  enter  their  resumes  into 
JOBBS  are  responsible  for  informing 
potential  employers  of  their  preference. 

Each  field  organization  should 
develop  procedures  to  ensure  that  the 
hiring  preference  is  being  honored  by  all 
prime  contractors  and  designated 
subcontractors.  The  procedures  should 
state  that  eligible  individuals  have  the 
responsibility  to:  (1)  Apply  for  the 
preference  by  submitting  the  Preference 
in  Hiring  Eligibility  Form  to  the  EXDE 
field  organization  along  with  any 
necessary  documentation  for 
verification  of  their  eligibility;  (2) 
inform  potential  employers  of  their 
preference  status;  and  (3)  certify  their 
continuing  status  through  annual 
submission  of  the  Preference  in  Hiring 
Eligibility  Form.  Field  organization 
procedures  should  also  describe  how 
JOBBS  can  be  used  by  eligible 
individuals  to  help  fulfill  these 
responsibilities  and  to  aid  their  search 
tor  job  openings  that  should  honor  the 
preference.  The  procedures  may 
establish  criteria  for  use  by  hiring 
contractors  who  must  choose  among 
eligible  workers  who  are  equally 
qualified  for  the  same  job  opening.  One 
example  would  be  assigning  a  higher 
priority  to  candidates  within 
commuting  distance  of  the  new  job.  The 
procedures  should  also  describe  how 
potential  disputes  will  be  resolved.  The 
Office  will  review  the  field  organization 
procedures.  The  procedures  should  be 
posted  where  other  material  of  worker 
interest  is  normally  posted,  such  as 
employee  bulletin  boards. 

The  Department  encourages 
negotiation  to  incorporate  the  hiring 
preference  by  agreements  for  division  of 
work  and  arrangements  for 
accommodations  of  internal  union  rules 
that  might  otherwise  be  obstacles  to 
implementation  of  flowdown  of  the 
hiring  preference  to  applicable 
subcontracts.  Field  organizations  may 
facilitate  implementation  of  the  hiring 
preference  by  developing  subcontract 
award  criteria  or  performance  measures 
and  related  fee  incentives  based  on  the 
hiring  preference. 

B.  Construction  Worker  Benefit 

Construction  wage  rates  and  benefits 
are  structured  to  take  into  account  the 
intermittent  nature  of  construction 
work.  In  recognition  of  this,  early  plans 
generally  limited  benefits  for 
construction  workers  to  tuition 
assistance,  outplacement  support, 
preference  in  hiring  and  relocation 
assistance.  However,  it  has  been  noted 
that  many  construction  workers  have 
maintained  long-term  relationships  with 
the  Department,  and  structured  their 
lives  around  work  at  our  facilities.  Many 


of  these  relationships,  which  had  been 
expected  to  continue,  have  been 
terminated  as  the  general  level  of 
construction  work  declined  following 
the  end  of  the  Cold  War. 

The  Department  has  determined  that 
construction  workers  who  meet  the  job 
attachment  test  (Appendix  D)  may  elect 
to  receive  a  one-time  benefit.  In  return 
for  that  benefit,  these  construction 
workers,  like  other  employees,  may  be 
required  to  waive  the  hiring  preference. 
The  one-time  benefit  should  be 
consistent  with  the  employer's 
established  separation  pay  benefit,  if 
applied,  but  should  not  exceed  6  weeks 
at  base  pay  rates.  The  specific  amount 
of  this  benefit,  as  well  as  other  benefits 
for  construction  workers  should  be 
defined  during  the  plan  development 
and  stakeholder  consultation  process* 
The  Office  does  not  suggest  that  special 
payments  should  be  made  into  either 
pension  or  health  and  welfare  benefits 
funds  for  these  workers.  The  Office  does 
not  view  this  special  benefit  as  a 
precedent-setting  action  for  the 
construction  industry  since  this  benefit 
carries  out  the  intent  of  legislation  that 
uniquely  applies  to  the  Department  of 
Energy's  Federal,  contractor  and 
subcontractor  work  force. 

Construction  workers  who  receive  the 
special  benefit  should  be  restricted  from 
employment  at  a  Department  facility  for 
a  period  not  less  than  the  period  equal 
to  the  salary  value  of  the  benefit  without 
specific  approval  of  the  Department  or 
pro  rata  repayment  of  this  benefit. 

VI.  Administrative  Procedures 

This  section  describes  the 
administrative  procedures  that  should 
be  followed  in  developing  a  new  work 
force  restructuring  plan  or  for  modifying 
an  existing  plan. 

A.  1 20- Day  Notification 

Field  organizations  should  notify 
workers  and  communities  of  impending 
work  force  restructuring  at  least  120 
days  prior  to  making  any  involuntary 
separations.  The  cognizant  field 
organization  should  issue  a  general 
announcement  to  all  employees, 
employee  representatives,  and  to  the 
community  at  large  that  work  force 
changes  are  required  at  the  facility.  The 
draft  announcement  should  be 
coordinated  with  the  Office.  We  will 
seek  concurrence  from  Congressional, 
Public,  and  Intergovernmental  Affairs 
and  the  appropriate  program  offices. 
Field  organizations  should  allow  at  least 
1  week  for  Headquarters  approval  of 
120-day  announcements. 

It  is  important  that  the  notice 
emphasize  that  the  estimate  of 
employees  affected  set  out  in  the  120- 


day  notice  is  a  good  faith  estimate  based 
on  the  information  available  at  the  time. 
The  notice  is  the  beginning  of  a 
downsizing  process;  this  process  and 
the  related  budget  issues  are  necessarily 
fraught  with  uncertainties,  making  it 
difficult  to  predict  the  exact  number  of 
employees  that  will  be  affected.  It  is 
recognized  that  a  120-day  notification 
may  not  be  practicable  imder  certain 
extraordinary  circumstances;  however, 
as  much  advance  notice  should  be  given 
as  possible. 

B.  Develop  Baseline  Data 

Field  organizations  should  establish 
and  maintain  a  baseline  employment 
database  that  categorizes  the  total 
number  of  personnel  employed  on-site 
by  contractor,  program  funding  source 
and  skill  mix.  As  a  basis  for  categorizing 
skills,  the  Office  encourages  field 
organizations  to  utilize  the  Common 
Occupational  Classification  System  to 
ensure  consistency  across  the 
Department.  The  baseline  should  also 
contain  the  number  of  people  employed 
on  a  temporary  or  intermittent  basis, 
and  by  subcontractor  or  support  service 
contractors.  Field  organizations  should 
provide  this  information  to  the  Office  on 
a  quarterly  basis.  Field  organizations  are 
responsible  for  carrying  out  the  data 
collection  and  analysis.  Once  the 
baseline  information  is  established,  the 
Office  intends  to  conduct  an 
independent  audit  to  ensure  data 
reliability,  as  appropriate  in  particular 
circumstances. 

C.  Analyze  Mission  Bequirements 

Field  organizations  should  analyze, 
and  revise  as  necessary,  future  mission 
requirements  and  the  work  force  skills 
required  to  carry  out  those  missions. 
Appropriate  program  offices  are 
responsible  for  defining  the  parameters 
of  the  future  missions.  New  or  modified 
work  force  restructuring  plans  should 
include  a  detailed  description  of  the 
methodology  and  analysis  used  to 
define  the  work  force  necessary  to 
execute  the  missions. 

D.  Identify  Positions  Excess  to  Future 
Bequirements 

Based  on  the  current  work  force,  and 
the  work  force  necessary  to  carry  out 
future  missions,  the  plan  should 
identify  the  classification  of  employees 
that  should  be: 

1.  Retained  because  they  possess 
critical  skills; 

2.  Retained  with  little  or  no 
retraining; 

3.  Retained  with  appropriate 
retraining;  and 

4.  Considered  for  voluntary  separation 
incentives. 


The  analysis  should  also  identify 
those  job  skills  that  are  unlikely  to  be 
satisfied  by  existing  workers. 

E.  Stakeholder  Involvement 

Early  involvement  of  stakeholders  in 
developing  a  work  force  restructuring 
plan  is  essential  to  identify  and  address 
issues  and  concerns  that  might  impede 
the  implementation  of  the  plan. 
Stakeholders  should  also  be  given 
appropriate  opportunity  to  comment  on 
drafts  of  any  new  or  modified  woric 
force  restructuring  plan  as  soon  as  the 
draft  plan  has  been  cleared  by  the  Office 
for  release  to  the  public.  The  Office  will 
endeavor  to  concur  on  draft  plans 
within  2  weeks  of  submission. 

Stakeholder  input  may  be  received  at 
public  meetings,  or  through  written  or 
oral  comments.  Comments  and 
suggestions  of  all  stakeholders  are 
important  and  should  be  considered  in 
developing  the  final  plans  and 
incorporated  where  appropriate.  For 
those  comments  and  suggestions  not 
incorporated  in  the  draft  plans,  a  brief 
explanation  of  the  reason  for  not  doing 
so  should  be  documented.  Every  effort 
should  be  made  to  make  the  plan 
approved  by  the  Secretary  available  to 
each  stakeholder  who  commented  on  an 
earlier  draft  of  the  plan.  A  discussion  of 
stakeholder  involvement  should  be 
included  qs  part  of  each  plan. 

F.  Develop  Voluntary  Separation 
Progmm 

After  appropriate  work  force  planning 
has  been  completed,  field  organizations 
should  consider  voluntary  separation 
incentives  to  facilitate  work  force 
transition.  Voluntary  incentives  must  be 
approved  in  writing  by  the  Office.  Such 
approval  can  be  sought,  and  the 
incentive  can  be  offered,  prior  to 
completion  of  any  new  or  modified 
work  force  restructuring  plan. 

Retirement  incentives,  accompanied 
by  the  appropriate  analysis,  should  be 
presented  for  approval  to  the  Office.  The 
Office  will  coordinate  analysis  and 
evaluation  of  proposals  with  the  Office 
of  Procurement  and  Assistance 
Management,  the  Office  of  General 
Counsel,  and  the  program  office. 
Employees  being  offered  early 
retirement  or  voluntary  separation 
incentives  must  receive  sufficiently 
specific  information  to  satisfy  ERISA 
requirements. 

Early  retirement  incentives  will  be 
evaluated  for  their  consistency  with 
maintaining  critically  needed  skills  and 
any  request  should  include  a  full 
justification  in  conformance  with  this 
requirement.  Field  organizations  should 
provide  an  assessment  of  the  costs  and 
benefits  of  the  proposed  voluntary 


incentives,  particularly  in  work  force 
transitions  designed  to  increase 
organizational  efficiency.  Field 
organizations  should  plan  to  provide  at 
least  2  weeks  for  review  by  the  Office 
and  appropriate  headquarters 
organizations. 

Voluntary  separation  programs  should 
not  be  offered  to  employees  at  the  same 
time  as  early  retirement  programs, 
except  in  special  circumstances  and 
with  prior  approval.  Voluntary 
incentive  programs  should  be 
completed  prior  to  any  involuntary 
separations. 

In  exchange  for  the  enhanced  benefits 
employees  receive  in  a  voluntary 
separation  program,  it  is  the 
Department's  policy  to  obtain  from 
employees  who  separate  under  such  a 
program  a  release  of  claims  related  to 
their  employment  and  separation.  The 
Department  has  adopted  a  model  form 
of  release,  which  is  provided  in 
Appendix  F.  Variations  from  the  model 
may  be  required  by  state  law  or  other 
special  circumstances.  However, 
departures  from  the  model  will  require 
Department  approval,  including  from 
the  Office  of  General  Counsel. 

G.  Plan  Approval 

The  Office  will  coordinate  the 
appropriate  review  by  other 
Headquarters  offices  before  concurring 
with  plans  or  approving  requests  to 
implement  voluntary  incentive 
programs.  In  general,  the  Office  will 
seek  review  from  the  affected  program 
office.  General  Counsel,  Field 
Management,  and  Human  Resources 
and  Administration.  Field  organizations 
should  allow  1  month  for  Secretarial 
approval  of  final  Work  Force 
Restructuring  Plans. 

Thirty  copies,  plus  1  reproducible 
master,  of  the  final  plan  should  be 
submitted  to  the  Office  for  subsequent 
submission  by  the  Secretary  to  the 
appropriate  Congressional  committees 
and  delegations  from  affected  States. 
The  responsible  field  organization 
should  also  make  distribution  to 
interested  local  stakeholders,  and  to  the 
points-of-contact  at  each  cognizant  field 
organization.  The  Office  will  make 
additional  copies,  if  necessary,  from  the 
master  for  distribution  within 
Headquarters  and  to  interested  national 
stakeholders. 

H.  Involuntary  Separation 

In  general,  involuntary  separation 
notices  may  not  be  given  until  after 
Secretarial  approval.  The  notices  should 
identify  the  specific  numbers  and  job 
titles  to  be  laid  off.  Each  affected 
individual  should  be  notified  of  his  or 
her  termination.  Involuntarily  separated 


employees  shall  be  fully  advised  of  any 
benefits  or  services  for  which  they  are 
eligible.  Appropriate  labor 
representatives  should  be  notified  and 
letters  prepared  for  local,  county  and 
state  governments. 

If  layoffs  are  required  that  fall  under 
the  provisions  of  the  Worker 
Adjustment  and  Retraining  Notification 
Act  (WARN),  the  employers  must  give 
the  affected  employees  written  notice  of 
the  layoffs  at  least  60  days  prior  to  the 
date  of  the  intended  layoff.  Employers 
may  conduct  the  involuntary  layoff  by 
providing  written  notice  to  the  affected 
employees  that  their  termination  date 
will  occur  60  days  thereafter. 
Compensation  will  continue  during  the 
60-day  period  following  the  notice  and 
where  appropriate,  employees  may  be 
excused  from  some  or  all  duties  during 
that  period.  If,  during  the  60-day  period, 
an  employee  successfully  obtains  new 
employment,  the  employee  must 
terminate  the  current  employment 
relationship  before  beginning  the  new 
job,  at  which  time  the  remaining  salary 
payments  shall  cease.  If  this  salary  was 
paid  in  a  lump  sum,  the  pro  rata  share 
attributable  to  the  period  after  the 
employee  commences  the  new 
employment  should  be  repaid. 
Repayment  terms  should  be  established 
within  the  restructuring  plan  and 
explained  to  employees  during  the  exit 
interview  process. 

As  a  goal,  all  affected  employees 
should  receive  their  individual 
notification  60  days  before  layoff.  When 
this  is  not  possible,  and  the  work  force 
change  is  not  subject  to  the  provisions 
of  the  WARN  Act.  affected  workers 
should  receive  as  much  layoff  notice  as 
practicable,  but  not  less  than  14  days. 
Intermittent  workers  are  terminated 
when  their  work  is  completed. 

/.  Outplacement  Assistance 

Field  organizations  may  provide  Out 
placement  assistance  (including  training 
and  education)  to  voluntarily  separated 
employees  as  soon  as  they  exercise  thol 
option,  and  to  involuntarily  separated 
employees  as  soon  as  they  are  notified. 
Appropriate  outplacement  assistance 
can  also  be  made  available  to  employees 
who  may  be  at  risk  after  the  120-day 
announcement  has  been  made.  Out- 
placement assistance  should  be  planned 
in  advance  and  should  be  appropriate  in 
light  of  the  number  of  employees 
expected  to  need  such  assistance.  Field 
organizations  are  encouraged  to  track 
the  employment,  education,  and 
insurance  status  of  displaced  workers    - 
for  at  least  1  year  after  separation. 
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/.  Budgeting  for  Plans 

Plans  muSi  include  a  budget  estimate 
for  each  initiative  or  benefit  planned  for 
mitigitiiig  impacts  on  wmkers.  Budget 
estimates  should  be  based  on  a  realistic 
profaclion  of  the  number  of  workers 
who  wUl  participate  in  each  initiative 
and  reflect  the  best  cost  estimates 
available.  Estimated  incremental  costs 
to  peoaion  funds  for  early  retirements 
should  be  based  on  actuarial  estimates. 
H  is  net  acceptable  to  request  funds 
baaed  ajasply  on  maximum  possible 
paitic^Mtion  in  each  initiative  or 
booaAL  For  planning  purposes,  an 
average  coat  of  $15,000  to  $25,000  per 
poaitiOB  eliminated  is  a  reasonable 
raofe  far  guiding  decisions  about  the 
raoge  of  taiefits  ofiiered.  Where  work 
fbice  laalructuring  is  justified  by 
huninana  efficiency  dedsioDs,  the 
bufIgM  eetimates  riiould  be 
iiirnipenind  by  savings  estimates  and 
the  prapoaed  use  of  those  savings,  hi 
genernl.  ftmding  authorizations  will  be 
made  following  final  approval  of  a  plan. 
Fuadiag  authorizations  for  certain 
initialives.  such  as  those  encouraging 
vohmtery  separations,  may  be  made 
eartiar. 
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Appendix  B— Statement  of  Availability 

Sections  3161  and  3163  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year 
1993  (Public  Law  102-484.  October  23. 1992) 
are  available  from  the  Superintendent  of 
Documents,  the  Government  Printing  Office, 
the  Office  of  the  Federal  Register,  by 
contacting  Laurel  Smith  from  the  Office  of 
Worker  and  Community  Transition. 
Department  of  Energy  or  on  the  Office  of 
Worker  and  Community  Transition  Home 
Page  under  "Documents  for  Review  and 
Comment."  (http://www.stat-u8ti.gov/ 
owct.html) 

Appendix  C — Listing  of  Defense  Nuclear 
Facilities 

The  list  below  reflects  facilities  receiving 
funding  for  Atomic  Energy  Defense  activities 
of  the  Department  of  Energy,  with  the 
exception  of  activities  under  Naval  Reactor 
Propulsion.  It  is  recognized  that  these 
facilities  have  varying  degrees  of  defense 
activities,  ranging  from  a  total  defense 
dedication  to  a  very  small  portion  of  their 
overall  activity.  This  may  cause  certain 
difficulties  in  implementing  the  intent  of  the 
section  3161  legislation.  Regardless,  this 
listing  will  be  used  by  the  Office  for  possible 
application  of  funding  received  for  defense 
worker  assistance  and  community  transition 
purposes. 
Kansas  City  Plant 
Pinellas  Plant 
Mound  Facility 
Femald  Environmental  Management  Project 

Site 
Pantex  Plant 
Rocky  Flats  Environmental  Technology  Site, 

including  the  Oxnard  Facility 
Savannah  River  Site 
Los  Alamos  National  Laboratory 
Sandia  National  Laboratory 
Argonne  National  Laboratory 
Biookhaven  National  Laboratory 
Lawrence  Livermore  National  Laboratory 
Oak  Ridge  National  Laboratory 
Nevada  Test  Site 
Y-12  Plant 
K-25  Plant 
Hanford  Site 

Idaho  National  Engineering  Laboratory 
Waste  Isolation  Pilot  Project 


Portsmouth  Gaseous  Diffusion  Plant 
Paducah  Gaseous  Diffusion  Plant 

Appendix  D — Job  Attachment  Test 

In  implementing  the  objectives  of 
section  3161  of  the  Act,  the  Department 
recognizes  a  special  responsibility  to 
minimize  the  impact  of  work  force 
restructuring  on  employees  who 
participated  in  efforts  to  maintain  the 
Nation's  nuclear  deterrent  during  the 
Cold  War.  September  27, 1991,  the  day 
President  Bush  annoimced  the  first 
imilateral  reduction  of  the  Nation's 
stockpile,  has  generally  been  recognized 
by  this  Department  as  the  end  of  the 
Cold  War. 

In  general,  employees  who  meet  the 
job  attachment  test  discussed  below 
should  be  eligible  for  most  benefits 
ofiiered  in  a  woiic  force  restructuring 
plan.  However,  the  benefits  offered  at  a 
specific  site  should  be  tailored  to 
specific  conditions,  to  the  demographics 
of  the  workers  at  that  site,  and  must  be 
practicable  and  reasonable  with  respect 
to  budget  constraints,  contractual 
provisions,  and  other  obligations.  Thus, 
those  who  meet  the  job  attachment  test 
are  not  likely  to  be  offered  exactly  the 
same  benefits  at  all  sites. 

To  identify  employees  who  helped 
maintain  our  nuclear  deterrent  diuing 
the  Cold  War.  the  criteria  listed  below    ■ 
should  be  followed  at  all  sites: 

A.  Regular  Employees 

1.  Must  have  been  working  at  a 
defense  nuclear  fecility  on  September 
27, 1991; 

2.  Must  have  worked  full-time  (or 
regular  part-time)  at  a  facility  Crom  that 
date  through  the  date  of  the  120-day 
notification;  and 

3.  Must  accept  a  voluntary  separation 
incentive  or  have  been  involimtarily 
separated. 

B.  Intermittent  Workers,  Including 
Construction  Woiicers 

1.  Must  have  worked  at  a  defense 
nuclear  facility  on  or  before  September 
27, 1991; 

2.  Must  have  worked  at  a  facility 
within  180  days  preceding  the  work 
force  restructuring  notification; 

3.  Must  have  worked  at  a  fecility  a 
total  time,  including  time  worked  prior 
to  September  27. 1991.  equivalent  to  an 
employee  having  worked  full-time  from 
September  27. 1991  to  the  date  of  the 
120-day  notification,  or  have  actually 
worked  the  industry  standard  of  full- 
time  from  September  27. 1991  through 
the  date  of  the  120-day  notification:  and 

4.  Must  have  been  affected  by  the 
announced  restructuring  within  a 
reasonable  period  of  time  (1  year  is 
suggested).  For  an  intermittent  woiicer, 


this  includes  the  interruption  of  a 
project  before  its  anticipated 
completion,  or  the  completion  of  the 
assignment  or  project  without  prospect 
for  a  follow-on  assignment  at  the  site 
where  the  employee  had  a  reasonable 
expectation  of  a  follow-on  assignment. 

Appendix  E— Example  of  Foim  for 
Establishing  Preference  in  Hiring 

Statement  olhOtn^  bi  Maintaining  Section 
3161  Employnent  EUgflUlity 

Name:    

First       Middle       Last 

Social  Security  Number  -       - 

Address:    

Street 

Apartment  No. 

Oty       State       Zip 

Telephone  No.  f  1  - 

Dote  of  Lay-off  resulting  from  Work  Force 

Restructuring: (Month/Day/ 

Year) 

Occupational  Classifications  held:     


I  hereby  request  that  my  name  be  placed, 
or  retaineid,  on  the  Section  3161  Preference 
in  Hiring  List  for  the  {site  name)  and  be 
considered  for  any  job  opportunities  that  may 
arise  for  which  I  am  qualified  at  this  or  any 
other  Department  of  Energy  site.  I  also  certify 
that  I  have  not  been  terminated  fior  cause 
from  employment  by  a  Department  of  Energy 
Contractor  or  Subcontractor  while 
performing  work  at  a  Department  of  Energy 
site. 


Signature 


Date 


Appendix  F-r-Sample  Release  for  Use 
Mlatk  Force  Restructuring  Programs 

Voluntary  Separation  Payment  Program 
General  Rrieaae  and  Waiver 

This  Voluntary  Separation  Payment 
Program,  Generd  Release  and  Waiver 
("Agreement")  is  entered  into  by  and 

between ("Employee")  and 

.  ("Employer"),  as  part  of 


in 


Employee's  voluntary  election  to  terminate 
employment  with  the  Employer. 

In  Exchange  for  the  Promises  Set  Forth 
Below,  the  Parties  Agree  as  Follows: 

1.  Employee  volimtarily  terminates  his/her 
employment  with  Employer  efiisctive 

,  1995.  Employee  agrees  not  to 

seek  fflnployment  with  or  become  employed 

at  the Site  by  the  Employw  or 

any  other  future  or  current  contractor  or 
subcontractor  ait  the  Site  for  a  period  of 

year(s)  from  the  date  of  Employee's 

resignation.  Tliis  includes  but  is  not  limited 
to  temporary  employment  service  contracts, 
general  task  order  assignments,  indefinite 
quantity  contracts,  basic  ordering 
agreements,  and  consultant  contracts. 
However,  this  does  not  preclude  Employee 


from  employment  with  a  company  providing 
supplies,  equipment,  materials,  or 
commoditiea  to  the  Site  under  a  fixed-price 
contract  or  purchase  order. 

2.  Employee  agrees  that  the  Employer  has 
no  obligation  to  reemploy  Employee  in  the 
future,  and  Employee  waives  any  recall, 
rehire,  or  rehire  prefBrence  rights,  such  as 
those  that  ouy  arise  under  Section  3161  of 
the  National  Defisnae  Authorization  Act  for 
Fiscal  1993.  Employee  agrees  to  perfmn  all 
steps  required  by  Employer's  policies  and 
procedures  at  the  separation  of  his/her 
employment 

3.  Except  as  set  fiorth  in  paragraph  4  below. 
Employee,  on  behalf  of  himsel&heraelf  and 
any  person  or  entity  entitled  to  sue  on 
Employee's  behalf,  waives  and  releases 
Employer,  its  parents,  subsidiaries,  and 
affiliates,  the  Department  of  Energy,  and  their 
employees,  officers,  directors,  shareholden, 
agents,  and  successors  from  any  causes  of 
action  or  claims,  whether  known  or 
unknown,  that  arise  out  of  the  Employee's 
resignation  and  separation  of  employment 
with  Employer  and  any  causes  of  action  ot 
claims  that  arise  out  of  Employee's 
employment  with  Employer,  up  to  and 
including  the  date  of  Employee's  resignation, 
under  any  federal,  state  ot  local  law, 
including  but  not  limited  to  the  Age 
Discrimination  in  Employment  Act,  the 
Older  Workers  Benefit  Protection  Act  of   ** 
1990,  Title  VII  of  the  1964  Qvil  Rights  Act. 
the  Equal  Pay  Act,  the  Family  and  Medical 
Leave  Act,  the  Employee  Retirement  Income 
Security  Act,  and  the  Americans  vrith 
Disabilities  Act,  or  applicable  state  or  local 
law.  Employee  will  not  assert  any  claim  or 
cause  of  action  released  under  thds  agreement 
in  any  administrative  or  judicial  proceeding. 

However,  Employee  does  not  waive: 

(i)  Any  causes  of  action  or  claims  that  arise 
out  of  Employee's  employment  %vith 
Employer,  up  to  and  including  the  date  of 
Emplo3ree's  resignation,  that  have  been 
asserted  in  writing  and  filed  with  the 
appropriate  agency  or  court  prior  to  the  date 
on  wldch  this  Program  was  announced.^ 

(ii)  Any  rights  or  claims  that  may  arise  alter 
the  date  this  Agreement  is  executed. 

(iii)  Any  claims  relating  to  pension  or 
retiree  health  benefits  that  currently  may  be 
accrued  under  the  Company's  standard 
retirement  program. 

(iv)  Any  claims  under  any  applicable  state 
worker's  compensation  laws,  or 

(v)  Any  claims  for  occupational  injuries  or 
illnesses  arising  from  Employee's 
employment  with  Employer  that  are  not 
known  or  reasonably  knowable  by  the 
Employee  at  the  time  of  the  execution  of  this 
Agreement. 

5.  In  exchange  for  Employees'  voluntary 
separation  and  execution  of  this  Agreement. 
Employer  will  give  Employee  the 
consideration  and  benefits  outlined  in  the 
description  attached  to  this  Agreement.  The 
identification  number  or  other  designation 
for  the  document  describing  the  benefits 
constituting  consideration  for  this  Agreement 
should  be  inserted  at  this  point.^ 

6.  If  Employee  becomes  employed  as 
prohibited  in  paragraph  1  or  otherwise 
violates  any  provision  of  this  Agreement^ 
then,  in  addition  to  any  other  remedies 


Empfoyer  has  under  this  Agreement, 
Employer  may  require  Employee  to  repay 
payments  or  other  benefits  under  this 
Agreement,  and  Employee  agrees  to  sudi 
repayment 

7.  Employee  has  been  advised  to  consider 
this  Agreement  and  to  consult  with  an 
attorney  of  his/her  choice,  and  Employee  has 
had  the  opportunity  to  do  so.  Empk>yee  has 
had  the  right  to  consider  this  Agreement  for 
a  period  of  at  least  forty-Hve  (45)  days  prior 
to  entering  into  this  Agreement.  Employee 
has  the  right  to  revoke  this  Agreement  far  a 
period  of  seven  (7)  days  following  execution 
of  this  Agreement  by  giving  written  notice  to 
the  local  Human  Resources  representative.  If 
Employee  revokes  the  Agreement,  it  shall  not 
be  effective  and  enforceable  and  Employee 
wrill  not  receive  any  of  the  benefits  described 
in  paragraph  5.  Emplojree  ha*  reed  and 
understands  the  terms  and  contents  of  this 
Agreement  and  Employee  freely,  voluntarily, 
and  without  coercion  enters  into  this 
Agreement  and  agrees  to  be  bound  t;y  its 
terms. 

8.  This  Agreement  constitutes  the  entire 
understanding  and  agreement  of  Employee 
and  Employer  and  can  only  be  modified  in 
writing  agreed  to  by  both  parties. 

9.  Employee  has  received  all  of  the 
infonnation  required  to  be  diacloeed  in  these 
cimimstances  under  the  Age  Discrimination 
in  Employment  Act  regarding  who  is  covered 
by  the  Program,  the  eligibility  fKtors.  the 
time  limits  of  the  Program,  the  agss  and  job 
titles  of  everyone  eligible  for  the  Program, 
and  the  ages  of  ineligible  employees  in  the 
same  job  classification  or  organizational  unit 

Please  Read  This  Agreement  Carefully.  It 
Contains  a  Release  of  Known  and  Unknown  > 
Qaims  as  Described  in  Paragraph  3,  Above. 
Subject  To  The  Limitations  Expressly  Set 
Forth  in  Paragraph  4. 

Agreed  to: 

Employee/date 

{Employer>/date 
NotM:      • 

1.  The  issuing  oiganization  should  insert  ai 
this  point  a  specific  date  on  which  the 
Separation  Program  involved  was  first 
announced.  In  determining  this  date,  the 
issuing  organization  should  consider  the 
specificity  of  information  provided  to  the 
public  in  work  force  restructuring  plans 
issued  pursuant  to  section  3161.  as  well  as 
the  announcement  of  the  individual 
separation  program  involved. 

2.  When  this  Agreement  is  used  in 
association  with  early  retirement  programs, 
the  following  language  should  be  added  here: 
"Employer  reserves  the  right  to  provide 
equivalent  benefits  in  another  form  in  the 
unlikely  event  that  any  aspect  of  the  Program 
is  improper  under  law." 

3.  Counsel  should  check  to  be  sure  that  this 
aspect  of  the  Model  Release  fully  comports 
with  applicable  state  or  local  law. 

|FR  Doc  96-4401  Filed  3-04-96:  8:45  am) 
aaiJNQOooE  SAsa-ei-p 
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(DodNt  Na  CPM-199-000] 
Fadaiil  Energy  Regulation 


Egan  Hub  Partners,  LP..  Notice  of 


9  96 


I 

Fobniary  28, 1996. 

Take  notice  that  on  February  16, 1996, 
Egan  Hub  Partners,  L.P.  (Egan  Hub)  Bled 
an  application  in  Docket  No.  CP96-199- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  Parts  157  and  284 
of  the  Commission's  Regulations 
(regulations)  requesting:  (1)  a  certificate 
of  public  convenience  and  necessity 
pursuant  to  Subpart  A  of  Part  157 
auth<»izing  the  operation  of  natural  gas 
fedlities  initially  constructed  to  provide 
Natural  Gas  Policy  Act  (NGPA)  Section 
311(aN2)  storage  and  transportation 
services  at  market-based  rates;  (2)  a 
blanket  certificate  pursuant  to  subpart  G 
of  Part  284  authorizing  Egan  Hub  to 
provide  open  access  storage  and 
transportation  services  on  behalf  of 
others;  (3)  a  blanket  construction 
certificate  pursuant  to  Subpart  F  of  Part 
157  authoizing  certain  construction 
and  operation  of  facilities 
abandonments,  and  certificate       i 
amendments;  (4)  a  blanket  sales 
certificate  pursuant  to  Subpart  J  of  Part 
284  authorizing  Egan  Hub  to  provide 
unbundled  sales  service  for  the  limited 
purpose  of  disposing  of  gas  in  storage 
that  shippers  may  fail  to  remove;  and  (5) 
approval  of  the  FERC  Gas  Tariff 
inchided  at  Exhibit  P  to  the  application: 
all  as  more  fully  set  forth  in  the 
appUcation  on  file  with  the  Commission 
and  open  to  public  inspection. 

Egan  Hub  also  requests,  if  market- 
based  rates  are  approved,  waivers  of  (1) 
the  reqiiirements  of  Section  284.8(d)  of 
the  regulations,  which  require  that  rates 
be  designed  using  a  straight  fixed- 
variable  rate  design  methodology;  (2) 
the  requirements  of  Section  157.14  of 
the  regulations  to  permit  Egan  Hub  to 
omit  &diibits  K,  N,  and  O  to  the 
appUcation;  and  (3)  the  accounting  and 
reporting  reqtiirements  under  Part  201 
and  Section  260.2  of  the  regulations. 

The  storage  and  transportation 
facilities  for  which  Egan  Hub  seeks 
approval  to  operate  are  located  in 
Acadia  Parish.  Louisiana.  Egan  Hub  says 
the  hcilities  consist  of  an  underground 
storage  cavern  and  related  natural  gas 
transportation  facilities  which  were 
initially  constructed  to  provide  NGPA 
311(a)(2)  service.  Approval  is  requested 
to  operate  the  existing  storage  cavern 
with  a  3.5  Bcf  working  gas  capacity  and 
pipeline  facilities  consisting  of: 

•  1.75  miles  of  dual  20-inch  pipeline 
and  3.62  miles  of  dual  20-inch  pipeline 


interconnecting  Egan  Hub  with 
Tninkline  Gas  Company.  ANR  Pipeline 
Company,  Tennessee  Gas  Pipeline 
Compan}^  and  Texas  Gas  Transmission 
Corporation;  and 

•  6.70  miles  of  24-inch  pipeline 
interconnecting  Egan  Hub  with 
Columbia  Gulf  Transmission  Company. 
Egan  Hub  proposes  to  charge  and  collect 
market-based  rates  for  these  storage  and 
transportation  services. 

Egan  Hub  also  requests  a  certificate  of 
public  convenience  and  necessity 
pursuant  to  Subpart  A  of  Part  157 
authorizing  construction  and  operation 
of  a  second  cavern  and  appurtenant 
facilities  necessary  to  provide  additional 
new  storage  and  transportation  services 
at  market-based  rates.  The 
Commission's  Staff  will  defer 
processing  this  request  pending  NE 
Hub's  filing  a  supplement  to  this 
application  which  specifically  describes 
the  proposed  new  facilities  and  services 
and  includes  required  environmental 
and  engineering/^ological  data. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
6,  TO96,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  oca 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filled  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  he 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Edgan  Hub  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-5077  Filed  3-4-96;  8:45  am] 
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Federal  Energy  Regulatory 
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pocket  Na  TM96-M4-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

February  28. 1996. 

Take  notice  that  on  February  23. 1996. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  fiUng  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  efliBctive  April  1, 1996, 
the  following  tariff  sheets: 

Thirteenth  Revised  Sheet  No.  8A 
Seventh  Revised  Sheet  No.  8A.01 
Fifth  Revised  Sheet  No.  8A.02 
Eleventh  Revised  Sheet  No.  8B 
Fourth  Revised  Sheet  No.  8B.01  . 

FGT  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  (GTC) 
contained  in  FGT's  Tariff  which 
provides  that  FGT  will  file  a  Fuel 
Reimbursement  Charge  Adjustment  to 
be  effective  each  April  1  and  October  1. 
as  applicable.  Section  27.A.  of  the  GTC   - 
provides  for  the  submission  of 
workpapers  supporting  any  revisions  to 
the  Fuel  Reimbursement  Diarge 
Percentage  at  least  thirty  days  prior  to 
the  proposed  effiective  date  of  die 
adjustment.  Section  27.C.  states  that  the 
Current  Fuel  Reimbursement  Charge 
Percentage  will  be  the  quotient  resulting 
from  fiiel  used  and  lost  and 
unaccounted  for  gas,  less  fiiel  retained 
for  Western  Division  transportation 
service,  divided  by  volumes  delivered, 
excluding  Western  Division  deUveries, 
during  the  six-month  period 
commencing  one  year  prior  to  the 
effective  date  of  the  Fuel 
Reimbursement  Charge  Adjustment. 

FGT  states  the  historical  figures  for 
the  six-month  period  of  April  through 
September,  1995.  reflect  an  extremely 
high  utilization  of  FGT's  newly 
expanded  system.  These  historically 
high  throughput  levels  of  264.362.538 
MMBtu.  or  over  1,444.000  MMBtu  per 
day.  were  in  large  part  a  result  of  the 
economic  attractiveness  of  natural  gas 
compared  to  alternate  fuels  for  the 
generation  of  electricity.  The  total 
throughput  included  9.967,431  MMBtu. 
or  over  54,000  MMBtu  per  day. 
transported  under  FGT's  interruptible 
rate  schedules.  While  FGT  historically 


experiences  high  load  factors  during  the 
summer  period.  FGT  does  not  expect  to 
achieve  the  levels  of  throughput  which 
were  transported  from  April  through 
September  1995  because  natural  gas 
currently  is  selling  at  a  considerable 
premium  over  alternate  fuels  which  can 
be  utilized  by  FGT's  electric  generation 
customers. 

FGT  further  states  because  fuel  usage 
is  a  function  of  throughput  on  FGT's 
system,  and  because  of  the  expectation 
that  throughput  during  the  upcoming 
Summer  period  will  be  reduced  from 
prior  levels.  FGT  believes  that  collecting 
the  3.54%  in-kind  fuel  reimbursement 
supported  by  the  historical  figures  will 
result  in  an  overcoUection  of  fuel  on  a 
current  basis.  Consequently,  the  instant 
filing  reflects  an  adjustment  to  the 
historical  fuel  usage  percentage.  This 
adjustment  is  calculated  by  dividing 
projected  throughput  for  the  upcoming 
Summer  period  of  1.390,137  MMBtu  per 
day  (historical  deliveries  net  of 
interruptible  transportation — 
approximately  96%  load  fector)  by  the 
1.444.604  MMBtu  per  day  of  actual 
throughput  from  April  through 
September  of  1995,  and  multiplying  that 
ratio  times  the  fuel  use  experienced 
during  the  historical  period.  As  a  result 
of  this  adjustment,  FGT  is  proposing  a 
Current  Fuel  Reimbursement  Charge  of 
3.41%. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  §§385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
§  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretory. 
[FR  Doc.  96-5067  Filed  3-4-96;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP9fr-14a-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

February  28. 1996. 

Take  notice  that  on  February  23, 1996, 
National  Fuel  Gas  Supply  Corporation 


(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  April  1, 1996: 

Fourth  Revised  Sheet  Nos.  1  and  2: 

Twelfth  Revised  Sheet  No.  6; 

Original  Sheet  Nos.  97A  through  97M; 

First  Revised  Sheet  No.  150; 

Fourth  Revised  Sheet  No.  205; 

First  Revised  Sheet  No.  210F: 

Second  Revised  Sheet  Nos.  211  and  212; 

Fourth  Revised  Sheet  Nos.  236  and  237;  and 

Original  Sheet  Nos.  284A  through  284F 

National  states  that  these  tariff  sheets 
propose  to  include  a  new  FSS-ST  Rate 
Schedule  to  provide  an  option  for 
customers  to  purchase  firm  storage 
service  on  a  short-term  basis.  This  new 
'rate  schedule  will  give  National 
additional  flexibility  in  re-marketing  3.2 
Bcf  of  firm  storage  capacity  formerly 
sold  under  the  SS-1  and  SS-2  Rate 
Schedules  which  will  be  turned-back  on 
March  31, 1996,  pursuant  to  written 
notices  of  termination. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
upon  the  Regulatory  Commission  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
North  Capitol  Street.  N.E.,  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  96-5070  Filed  3-4-96;  8:45  ami 

BILUNG  COOE  «717-01-M 

[Docket  No.  RP94-206-001] 

Pacific  Gas  Transmission  Company; 
Notice  of  Report  of  Linepack  Sales 

February  28. 1996. 

Take  notice  that  on  February  23. 1996, 
Pacific  Gas  Transmission  Company 
(PGT),  filed  its  Annual  Report  of 
Linepack  Sales,  pursuant  to  Office  of 
Pipeline  Regulation  Letter  Order  of 


March  31,  1995  and  Section  284.288  of 
the  Commission's  Regulations. 

PGT  states  that  it  had  no  linepack 
sales  during  calendar  year  1995.  PGT 
further  states  that  a  copy  of  this  report 
has  been  served  upon  all  jurisdictional 
customers,  interested  state  regulatory 
agencies,  and  all  parties  on  the  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  on  or  before 
March  6.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CasheU, 
Secretary. 

|FR  Doc.  96-5072  Filed  3-4-96;  8:45  am| 
BIUMQ  COOC  f717.«1-« 


[Docket  No.  SA96-2-000] 

Teco  Pipeline  Con^>any;  Notice  of 
Petition  for  Adjustment 

February  28, 1996. 

Take  notice  that  on  Januar>-  17.  1996. 
Teco  Pipeline  Company  (Teco)  filed 
pursuant  to  section  502(C)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA), 
a  petition  for  adjustment  from  Se<:tion 
285.123(b)(l)(ii)  of  the  Commission's 
Regulations  to  permit  Teco  to  use  its 
tariff  on  file  with  the  Railroad 
Commission  of  Texas  (TRC).  for 
suspendable  firm  and  interruptible 
transportation  services  performed 
pursuant  to  NGPA  Section  311 

In  support  of  its  petition,  Te<:o  states 
that  it  provides  intrastate  transportation 
service  within  the  State  of  Texas,  and  is 
a  gas  utility  subje<1  to  the  jurisdiction  of 
the  TRC.  Teco  states  that  it  will  in  the 
future  perform  transportation  services 
pursuant  to  NGPA  Section  311(a)(2)  on 
behalf  of  interstate  pipeline  companies 
and/or  local  distribution  companies 
served  by  interstate  pipeline  companies 
It  is  anticipated  that  its  system  is  or  will 
soon  be  connected  to  the  interstate 
facilities  of  Texas  Eastern  Transmission 
Corporation,  Trunkline  Gas  Company, 
Tennessee  Gas  Pipeline  Company,  and 
Tran.sconfinentaI  Gas  Pipeline 
Corporation.  Teco  will  transport  gas 
under  Section  311(a)(2)  pursuant  to 
negotiated  agreements,  at  rates  not 
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greater  than  those  for  comparable 
intrastate  service  in  its  tariffs  on  file 
with  the  TRC.  Teco  at  present  has  on 
file  with  the  TRC  a  tariff  which  provides 
for  certain  intrastate  firm  and 
intemiptible  transportation  services. 
The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  Sections  385.211  and.  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
•within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lok  O.  CasheU,  I 

Secretary. 

(FR  Doc.  96-5069  Filed  3-4-96;  8:45  am] 
■LUNG  COM  (/IT-ai-M 


p)octot  Na  CP96-211-000] 


I 


Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization  , 

February  28. 1996. 

Take  notice  that  on  February  26, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  2511,  Houston,  Texas 
77252,  filed  in  Docket  No.  CP96-211- 
000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon  3 
sales  meters  along  Tennessee's  right-of- 
way  in  Wharton,  Victoria  and  Jackson 
Counties,  Texas,  under  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP82-413-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  abandon  the  3 
meters,  which  were  used  for  irrigation 
of  rice  farms,  because  they  are  no  longer 
required  by  the  customers  and  no  gas  is 
flowing  through  them.  It  is  stated  that 
Tennessee  would  abandon  the  meters, 
related  value  assemblies  and  all  above- 
ground  appurtenant  facilities  by 
removal  and  dispose  of  the  material  as 
scrap.  It  is  asserted  that  the  meters  were 
installed  in  the  1950's  and  1960's  and 
that  Tennessee's  contracts  for  sales  to 
the  customers  have  all  been  terminated. 
Tennessee  has  provided  letters  from  the 
three  customers  agreeing  to  the 
proposed  abandonments. 


UMI 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  96-5074  Filed  3-4-96;  8:45  am] 

BILUNG  CODE  6717-41-M 


[Docket  No.  RP94-423-004] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  28,  1996. 

Take  notice  that  on  February  23, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  revised  tariff  sheets  contained  in 
Appendix  A  to  become  effective  on  the 
dates  indicated. 

Texas  Gas  states  that  this  filing  is 
made  to  comply  with  the  provisions 
identified  in  the  letter  order  which 
approved  the  Stipulation  and 
Agreement  in  Docket  No.  RP94-423 
issued  February  20,  1996.  Texas  Gas 
intends  to  implement  the  provisions  of 
the  settlement  in  the  referenced  docket. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers,  all 
parties  on  the  Commission's  official 
service  list  in  this  proceeding,  interested 
state  commissions,  and  the  FERC  Staff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasheU,    - 

Secretary. 

[FR  Doc.  96-5071  Filed  3-4-96;  8:45  ami 

BILUNG  CODE  S717-01-M 

Appendix  A — Texas  Gas  Transmission 
Corporation 

FERC  Gas  Tariff  First  Revised  Volume  No.  1 

Tariff  Sheets  Effective  April  1, 1995 

Substitute  Third  Revised  Sheet  No.  1 
Substitute  First  Revised  Sheet  No.  9 
Second  Substitute  Eighth  Revised  Sheet  No. 

10 
Second  Substitute  Fifth  Revised  Sheet  No.  11 
Second  Substitute  Original  Sheet  No.  11 A 
Second  Substitute  Tenth  Revised  Sheet  No. 

12 
Substitute  Second  Revised  Sheet  No.  12A 
Second  Substitute  Third  Revised  Sheet  No. 

13 
Second  Substitute  Second  Revised  Sheet  No. 

15 
Second  Substitute  Second  Revised  Sheet  No. 

16 
Substitute  Second  Revised  Sheet  No.  17 
Substitue  Fifth  Revised  Sheet  No.  18 
Second  Sul>stitute  First  Revised  Sheet  No. 

122 
Original  Sheet  No.  122 A 
Second  Revised  Sheet  No.  145 
Third  Revised  Sheet  No.  207 
Second  Revised  Sheet  No.  208 
First  Revised  Sheet  No.  209 
Third  Revised  Sheet  No.  235 
Second  Revised  Sheet  No.  236 

Tariff  Sheets  Effective  ]une  1, 1995 

Substitute  Ninth  Revised  Sheet  No.  10 
Substitute  Sixth  Revised  Sheet  No.  11 
SubstihJte  First  Revised  Sheet  No.  IIA 
Substitute  Eleventh  Revised  Sheet  No.  12 

Tariff  Sheets  Effective  September  1, 1995 

Substitute  Tenth  Revised  Sheet  No.  10 
Substitute  Seventh  Revised  Sheet  No.  11 
Substitute  Second  Revised  Sheet  No.  11 A 
Substitute  Twelfth  Revised  Sheet  No.  12 

Tariff  Sheets  Effective  October  1, 1995 

Substitute  Eleventh  Revised  Sheet  No.  10 
Substitute  Eighth  Revised  Sheet  No.  11 
Substitute  Third  Revised  Sheet  No.  11 A 
Substitute  Thirteenth  Revised  Sheet  No.  12 
Substitute  Fourth  Revised  Sheet  No.  13 

tariff  Sheets  Effective  November  1, 1995 

Substitute  Twelfth  Revised  Sheet  No.  10 
Substitute  Ninth  Revised  Sheet  No.  11 
Substitute  Fourth  Revised  Sheet  No.  11 A 
Substitute  Fourteenth  Revised  Sheet  No.  12 

Tariff  Sheets  Effective  January  1, 1996 

Substitute  Thirteenth  Revised  Sheet  No.  10 
Substitute  Tenth  Revised  Sheet  No.  11 
Substitute  Fifth  Revised  Sheet  No.  11 A 
Substitute  Fifteenth  Revised  Sheet  No.  12 
Substitute  Fifth  Revised  Sheet  No.  13 

Tariff  Sheets  Effective  February  1 ,  1996 

Substitute  Fourteenth  Revised  Sheet  No.  10 
Substitute  Eleventh  Revised  Sheet  No.  11 
Substitute  Sixth  Revised  Sheet  No.  11 A 
Substitute  Third  Revised  Sheet  No.  15 


Substitute  Third  Revised  Sheet  No.  16 

Tariff  Sheets  Effective  March  1, 1996 

Substitute  Twelfth  Revised  Sheet  No.  11 
Substitute  Seventh  Revised  Sheet  No.  11 A 
Substitute  Sixteenth  Revised  Sheet  No.  12 
Substitute  Fourth  Revised  Sheet  No.  16 
Substitute  Third  Revised  Sheet  No.  17 

FFC  Gas  Tariff  Original  Volume  No.  2 

Tariff  Sheets  Effective  April  1, 1996 

Substitute  Nineteenth  Revised  Sheet  No.  82 
Substitute  Twentieth  Revised  Sheet  No.  547 
Substitute  Twenty-second  Revised  Sheet  No. 

982 
Substitute  Twentieth  Revised  Sheet  No.  1005 
Substitute  Fourteenth  Revised  Sheet  No. 

1085 

[FR  Doc.  96-5071  Filed  3-4-96;  8:45  am] 
BIUJNO  COM  Cri7-«1-M 

IDociwt  No.  CP96-206-4M01 

Transcontinontal  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

February  28, 1996. 

Take  notice  that  on  February  12, 1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  for  authority  (1)  To 
abandon  by  transfer  to  Williams  Gas 
Processing-Gulf  Coast  (WPG),  its 
affiliate,  certain  onshore  and  offshore 
certificated,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Transco  states  that  as  part  of  an 
ongoing  corporate-wide  restructuring  of 
the  Williams  Companies,  Inc.  (Williams) 
with  the  objective  of  separating  all 
gathering  facilities  from  the 
jurisdictional  transmission  companies, 
Transco  seeks  to  spin  down  to  WPG  all 
its  onshore  and  offshore  facilities  which 
are  used  primarily  for  the  purpose  of 
gathering.  It  is  indicated  that  WPG  is 
organized  as  a  separate,  stand-alone 
company  independent  of  the  interstate 
pipeline  affiliates  and  that  the  focus  of 
its  business  is  providing  competitive 
imbundled  gathering  services. 

Transco  proposes  to  abandon  two 
onshore  systems,  five  offshore  systems, 
and  other  miscellaneous  onshore  and 
offshore  stub  facilities.  The  onshore 
systems  are  The  Tilden/McMuUen 
Gathering  System,  which  includes 
facilities  in  Frio,  La  Salle,  McMullen, 
Atascosa,  Live  Oak,  Bee,  San  Patricio, 
Goliad,  Victoria,  De  Witt,  Jackson,  and 
Wharton  Counties,  Texas  and  the  Kings 
Ranch  Plant  Gas  Gathering  System, 
which  includes  facilities  in  Hidalgo, 
Starr,  Willacy,  Brooks,  Duval,  Jim  Wells, 
and  Kleberg  Counties,  Texas.  'The 
offshore  systems  are  the  North  Padre 


Island  Gathering  System,  the  Central 
Texas  Gathering  System,  and  the  North 
High  Island/West  Cameron  Gathering 
System  in  offshore  Texas  and  the 
Central  Louisiana  and  Southeast 
Louisiana  Gathering  Systems  in  offshore 
Louisiana.  In  addition,  Transco 
proposes  to  abandon  certain 
miscellaneous  offshore  and  onshore 
facilities,  most  of  which  are  non- 
contiguous to  Transco's  system  and 
connect  instead  with  third-party 
pipelines.  Transco  proposes  to  abandon 
the  facilities  at  net  book  value,  which  as 
of  December  31, 1995,  was 
approximately  $230,423,155. 

Transco  states  that  WPG  has  made  a 
related  filing  in  Docket  No.  CP96-207- 
000,  requesting  a  declaratory  order 
finding  that  the  facilities  which  it  will 
acquire  will  not  be  subject  to  the 
Commission's  jurisdiction. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
20, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
•  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  |>arty 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  abandonment  is  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Loia  D.  Cadbdl, 

Secretary. 

IFR  Doc.  96-5076  Filed  3-4-96;  8:45  am) 

HLUNO  COOC  Vir-CI-M 

[DocKM  No.  CPM-207-000] 

WiWams  Gas  Procassing-GuW  Coast 
Company.  LP.;  Notica  of  Petition  for 
Declaratory  Order 

February  28, 1996. 

Take  Notice  that  on  February  21, 
1996,  Williams  Gas  Processing — Gulf 
Coast  Company,  LP.  (WGP),  P.O.  Box 
1396,  Houston,  Texas  77251,  filed  a 
petition  for  declaratory  order  in  Docket 
No.  CP96-207-000,  requesting  that  the 
Commission  declare  that  WGP's 
proposed  acquisition,  ownership,  and 
operation  of  certain  onshore  and 
offshore  natural  gas  gathering  systems 
and  other  facilities  currently  owned  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  would  not  subject 
WGP  or  any  potion  of  its  facilities,  rates, 
or  services  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WGP  seeks  a  declaratory  order  finding 
that: 

•  The  facilities  described  in  its 
petition  that  WGP  wishes  to  acquire 
fit>m  Panhandle  will  be  gathering 
facilities  exempt  fix)m  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act; 

•  WGP  will  not  be  a  "natural  gas 
company"  pursuant  to  Section  2  of  the 
Natural  Gas  Act  by  virtue  of  its 
proposed  acquisition,  ownership,  and 
operation  of  such  facilities; 

•  The  gathering  services  to  be 
performed  by  WGP  will  be  non- 
jurisdictional  gathering  services  exempt 
from  the  Commission's  jurisdiction 
under  Section  1(b)  of  the  Natural  Gas 
Act;  and 

•  WGP's  rates,  and  charges  for 
gathering  services  will  not  be  subject  to 
the  Commission's  jurisdiction  pursuant 
to  Sections  4  and  5  of  the  Natural  Gas 
Act. 

WGP  states  that  it  is  a  wholly-owned 
subsidiary  of  The  Williams  Companies, 
Inc.  (Williams).  WGP  is  organized  as  a 
separate,  stand-alone  company 
independent  of  the  interstate  pipeline 
affiliates  and  that  the  focus  of  its 
business  is  providing  competitive 
unbundled  gathering  services. 

WGP  indicates  that  it  would  acquire 
facilities  directly  from  Transco 
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inchiding  gathering  systems  in  onshore 
Texas,  Louisiana,  New  Mexico, 
CMdahoma,  and  Mississippi,  and  in  the 
adjacent  offishcHe  state  waters  and 
adjacent  Outer  Continental  Shelf. 
Specifically,  VIGP  would  acquire  two 
onshcro  systems,  five  offshore  systems, 
and  other  miscellaneous  onshore  and 
otEshore  stub  facilities.  The  onshore 
systems  are  The  Tilden/McMullen 
Gathering  System,  which  includes 
fedlities  m  Frio,  La  Salle,  McMullen, 
Atascosa,  Live  Oak,  Bee,  San  Patricio, 
Goliad,  Victoria,  De  Witt,  Jackscm,  and 
Wharton  Counties,  Texas  and  the  Kings 
Ranch  Plant  Gas  Gathering  System, 
which  includes  fociUties  in  Hidalgo, 
Starr,  Willacy,  Brooks,  Duval,  Jim  Wells, 
and  Kleberg  Counties,  Texas.  The 
ofhhore  systems  are  the  North  Padre 
bland  Gathering  System,  the  Central 
Texas  Gathering  System,  and  the  North 
Hig^  Island/West  Cameron  Gathering 
System  in  ofEshcne  Texas  and  the 
Central  Louisiana  and  Southeast 
Louisiana  Gathering  Systems  in  oflbhore 
Louisiana.  In  addition,  WGP  will 
acquire  certain  miscellaneous  offshore 
and  (Hishore  EKsUties,  most  of  which  are 
non-contiguous  to  Transco's  system  and 
connect  instead  with  third-party 

gipelines.  WGP  notes  that  Transco  has 
led  a  related  application  in  Docket  No. 
CP96-206-000  requesting  authcmty 
pursuant  to  Section  7(b)  to  abandon 
such  fecilities. 

WGP  states  that  it  has  initiated 
discussions  and  negotiations  for  post- 
abandonment  gathering  agreements  with 
many  of  Transco's  existing  shippers  and 
intends  to  negotiate  with  all  existing 
custcmiers.  in  the  event  WGP  is  unable 
to  finalize  negotiated  ^reements  with 
all  existing  shippers,  WGP  asserts  that  it 
will  ensure  continuity  of  service  for 
existing  shippers  in  the  manner 
lequiied  by  the  Commission. 

It  is  argued  that  the  facilities  to  be 
acquired  by  WGP  meet  the  physical  and 
non-physical  criteria  for  determining 
gathering  as  set  forth  in  Farmland 
Industries,  Inc..  23  FERC 1  61,063 
(1983),  as  modified  by  subsequent 
Commission  orders.  WGP  further  argues 
that  the  ofEshore  facilities  it  will  acquire 
qualify  as  gathering  in  accordance  with 
Uie  "modified  primary  function  test"  as 
set  forth  in  Amerada  Hess  Corp.  et  al., 
52  FERC  1  61,268  (1990). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  March  20, 
1996,  file  with  the  Federal  Energy 
Regulatory  Onnmission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  at  385.211).  All  protests  filed 


with  the  Commission  will  be  considered 

by  it  in  determining  the  appropriate 

action  to  be  taken  but  will  not  servo  to 

make  the  protestants  parties  to  the 

proceeding.  Any  person  wishing  to 

become  a  party  to  a  proceeding  or  to 

participate  as  a  party  in  any  hearing 

therein  must  file  a  motion  to  intervene 

in  accordance  with  the  Commission's 

Rules. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  96-5075  Filed  a-4-96;  8:45  am] 

BHJJNO  COM  (717-01-11 

[Docket  No.  ER94-38»-006,  et  al.] 

North  American  Energy  Conservation 
et  ai.;  Electric  itote  and  Corporate 
Regulation  Filings 

February  27, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tenaska  Power  Services  Company 
Energy  Resource  Marketing,  Inc.,  and 
Phibro  Inc. 

IDocket  Nos.  ER94-389-006,  ER94-1580- 
005,  ER95-430-004  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  29, 1996.  Tenaska  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  May  26, 1994  order  in 
Docket  No.  ER94-389-O00. 

On  February  21, 1996,  Energy 
Resource  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  30, 1994  order 
in  Docket  No.  ER94-1 580-000. 

On  February  22, 1996.  Phibro  filed 
certain  information  as  required  by  the 
Commission's  June  9. 1995  order  in 
Docket  No.  ER95-430-000. 

2.  Arliansas  Power  ft  Light  Company 

IDocket  No.  ER95-71 1-001 1 

Take  notice  that  on  February  15, 1996, 
Arkansas  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Dartmouth  Power  Associates 
Partnership 

(Docket  No.  ER96-1 49-001) 

Take  notice  that  on  January  31, 1996, 
Dartmouth  Power  Associates 
Partnership  tendered  for  filing  a  revised 
version  of  FERC  Rate  Schedule  No.  2  for 


the  open-ended  marketing  of  electricity 
at  market-based  rates. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

IDocket  No.  ER96-409-001I 

Take  notice  that  on  February  21, 1996, 
Cinergy  Services,  Inc.  tendered  for  filing 
its  refund  report  in  the  above-referenced 
docket. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Dayton  Power  ft  Light  CiHnpany 

(Docket  No.  ER96-708-0001 

Take  notice  that  on  February  21, 1996, 
Dayton  Power  ft  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Maine  Public  Service  Company 

[Docket  No.  ER96-727-0001 

Take  notice  that  on  February  15. 1996, 
Maine  PubUc  Service  Company 
tendered  for  filing  revised  Appendix  B 
to  replace  Appendix  B  filed  £)ecember 
29. 1995. 

Comment  date;  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Electric  and  Gas 
Cmnpany 

[Docket  No.  ER96-952-OOOI 

Take  notice  that  on  February  21, 1996, 
Public  Service  Electric  and  Gas 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket.      ' 

Comment  date:  March  12. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kentucky  Utilities  Company 

[Docket  No.  ER96-1067-000L 

Take  notice  that  on  February  13, 1996, 
Kentucky  UtiUties  Company  tendered 
for  filing  the  first  revisions  of  Appendix 
D  to  Kentucky  Utilities  Company's 
Transmission  Service  Tariff. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cleveland  Electric  Illuminating 
Cnnpany 

(Docket  No.  ER96-1073-0001 

Take  notice  that  on  February  15, 1996, 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  Service 
Agreements  with  Koch  Power  Services, 
Inc.,  CNG  Power  Services  Corporation, 


Louis  Dreyfus  Electric  Power,  Inc., 
Enron  Power  Marketing,  Inc.,  Coastal 
Electric  Services  Company,  Catex  Vitol 
Electric,  L.L.C..  Noram  Energy  Services, 
Inc..  Midcon  Power  Services  Corp.,  and 
Citizens  Lehman  Power  Sales. 

Comment  date:  March  12, 1996.  in     . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Sauth  Carolina  Electric  ft  Company 

[Docket  No.  BR96-1085-000] 

Take  notice  that  on  February  20, 1996, 
SCAN  A  Energy  Marketing,  Inc, 
tendered  for  filing  additional  material  to 
the  February  16. 1996.  fiUng  in  the 
above-referenced  docket. 

Comment  date:  March  12. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Texas  Utilities  Electric  Company 

(Docket  No.  ER96-1087-0001 

Take  notice  that  on  February  16, 1996, 
Texas  Utilities  Electric  Company  (TU 
Electric)  tendered  for  filing  amendments 
to  the  transmission  service  agreements 
(TSA's)  with  Delhi  Energy  Services,  Inc. 
and  Sonat  Power  Marlieting  Inc.  that 
were  originally  filed  herein  on  January 
8, 1996. 

TU  Electric  requests  an  effective  date 
for  the  TSA's  that  will  permit  them  to 
become  effective  on  or  before  the  service 
commencement  date  under  the  TSA's. 
Accordingly,  TU  Electric  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Delhi  ^ergy  Services,  Inc. 
and  Sonat  Power  Marketing  Inc.,  as  well 
as  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  March  12. 1996.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entei^  Services,  Inc. 

[Docket  No.  ERg6-l  11 2-000] 

Take  notice  that  on  February  20, 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Loiiisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Compoiy,  and  New  Orleans  Public 
Service  Inc.  (Entergy  Operating 
Companies),  tendered  for  filing  a 
Second  Amendment  to  the  Non-Finn 
Transmission  Service  Agreement 
(Amendment)  between  &itergy  Services, 
Inc.  and  NorAm  Energy  Services. 
Entergy  Services  states  that  the 
Amendment  extends  the  effective  date 
of  Non-Firm  Transmission  Service 
Agreement. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Kentncky  Utilities  Company 

[Docket  No.  ER96-1 11 3-000) 

Take  notice  that  on  February  20, 1996, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  an  Amendment  to  the 
Interconnection  Agreement  between  KU 
and  the  Big  Rivers  Electric  Corporation. 
The  filing  provides  for  establishment  of 
a  new  interconnection  point  at  KU's 
Green  River  Power  Plant  161  KV 
Substation  near  Central  City,  Kentudiy. 
The  Amendment  also  establishes  an 
additional  service  schedule  for 
Transmission  Losses  and  a  new  contract 
termination  provision.  The  Agreement 
between  the  parties  dated  September  1, 
1989,  which  is  on  file  with  this 
Commission,  Company  Rate  Schedule 
FERC  No.  201,  provides  for  establishing 
additional  interconnection  points  and 
related  amendments  as  needs  arise. 

Company  states  that  copies  of  the 
filing  have  been  sent  to  Big  Rivera 
Electric  Corporation,  the  Public  Service 
Commission  of  Kentucky  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Services,  Inc 

[Docket  No.  ER96-1 11 4-000] 

Take  notice  that  on  February  20. 1996, 
Entergy  Services,  Inc.  j[Entergy),  on 
behalf  of  Gulf  States  Utilities  Company 
(GSU)  and  Louisiana  Power  &  Light 
Company  (LP&L),  tendered  for  filing  a 
supplement  to  the  Power 
Interconnection  Agreement  between 
GSU  and  Louisiana  Energy  and  Power 
Authority  (LEPA),  GSU  Rate  Schedule 
No.  136.  dated  November  15, 1982,  and 
the  Electric  System  Interconnection 
Agreement  between  LP&L  and  LEPA, 
LP&L  Rate  Schedule  No.  72,  dated 
October  1, 1982. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entei^  Services,  Inc. 

(Docket  No.  ER9&-111&-O00I 

Take  notice  that  on  February  20, 1996. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &<l.ight 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (Entergy  Operating 
Companies),  tendered  for  filing  a 
Second  Amendment  to  the  Non-Firm 
Transmission  Service  Agreement 
(Amendment)  between  Entergy  Services, 
Inc.  and  Noram  Energy  Services. 
Entergy  Services  states  that  the 
Amendment  extends  the  effective  date 


of  Non-Firm  Transmission  Service 
Agreement. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entn^  Services,  Inc. 

(Docket  No.  ER96-1 116-000) 

Take  notice  that  on  February  20. 1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  the  Arkansas 
Power  &  Light  Company  (AP&L) 
tendered  for  filing  the  Twenty-Fourth 
Amendment  to  the  Power  Coordination. 
Interchange  and  Transmission  Service 
Agreement  between  Entergy  Services, 
Inc.  (Entergy  Services),  acting  as  agent 
for  the  Arlcansas  Power  &  Li^t 
Company  (APacL)  and  the  Arkansas 
Electric  Cooperative  Corporation 
(AECC),  dated  June  27, 1977,  which  is 
on  file  with  the  Commission  as  AP&L 
Rate  Schedule  FERC  No.  82.  The 
Amendment  changes  the  transmission 
and  distribution  service  rate  formulas 
currently  in  effect  for  AECC  to  the 
corresponding  rate  formulas  currently  in 
effect  for  AP&L's  other  formula  rate 
customers.  Conforming  the  AECC  rate 
formulas  will  not  result  in  any  change 
in  AP&L's  charges  to  AECC  for    . 
transmission  and  distribution  service. 

Comment  date.'March  12, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York.  Inc. 

(Docket  No.  ER96-1 11 7-000] 

Take  notice  that  on  February  20, 1996. 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  an  agreement  with  Virginia 
Electric  &  Power  Company  ("VPC")  to 
provide  for  the  sale  of  energy  and 
capacity.  For  eneigy  the  ceiling  rate  is 
100  percent  of  the  incremental  energy 
cost  plus  up  to  10  percent  of  the  SIC 
^where  such  10  percent  is  limited  to  1 
mill  per  KWhr  when  the  SIC  in  the  hour 
reflects  a  purchased  power  resource). 
The  ceiling  rate  for  capacity  is  $7.70  per 
megawatt  hour. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
VPC. 

Comment  date:  March  12,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kansas  Qty  Power  ft  Light 
Company 

(Docket  No.  ER96-1 118-000] 

Take  notice  that  on  February  20.  1996, 
Kansas  City  Power  &  Light  Company 
(KCPL).  tendered  for  filing  a  Service 
Agreement  dated  March  1,  1996, 
between  KCPL  and  Illinois  Power 
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Company  (IPC).  KCPL  proposes  an 
•fiiBctive  date  of  March  1, 1996,  and 
requests  vraiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  IPC. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
diarges  which  were  conditionally 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER94-1045-000. 

Comment  date:  March  12. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  KAIer  Energy  Ltd.  1 

IDockflt  No.  ER96-11 19-0001 

Take  notice  that  on  February  20, 1996. 
Kibler  Energy  Ltd.  tendered  for  filing  a 
Petitirai  for  Order  Accepting  Initial  Rate 
Schedule  for  Filing,  Determining  Rates 
to  be  Just  and  Reasonable,  Waving 
Regulations  and  Granting  Preapivoval. 

Comment  dote:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PeuMylvaiiia  Power  &  Light 
Company 

[Docket  No.  ERg6-112O-q00] 

Take  notice  that  on  February  20, 1996, 
Pennsylvania  Power  &  Light  Company 
(PPftL),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
two  Service  Agreements  (the 
Agreements)  between  PP&L  and 
Southern  Energy  Marketing.  Inc.,  dated 
January  12, 1996;  and  (2)  US  Gen  Power 
Services,  L.P.,  dated  January  26, 1996. 

The  Agreements  supplement  a  Short 
Term  Capacity  and  Energy  Sales 
umbrella  tariff  approved  by  the 
Commission  in  Docket  No.  ER95-782- 
000  on  June  21, 1995. 

In  accordance  with  the  policy 
announced  in  Prior  Notice  and  Filing 
Requirements  Under  Part  U  of  the 
Federal  Power  Act,  64  FERC 1 61,139, 
clarified  and  reb  'g  granted  in  part  and 
denied  in  part.  65  FERC  1 61,081  (1993), 
PP&L  requests  the  Commission  to  make 
the  Agreement  efliective  as  of  February 
20, 1996,  because  service  will  be 
provided  under  an  umbrella  tariff  and 
each  service  agreement  is  filed  within 
30  days  after  the  commencement  of 
service.  In  accordance  with  18  C.F.R. 
35.11,  PP&L  has  requested  waivo-  of  the 
sixty-day  notice  period  in  18  C.F.R. 
35.2(e).  PP&L  has  also  requested  waiver 
of  certain  filing  requirements  for 
information  previously  filed  with  the 
Commission  in  Docket  No.  ER95-782- 
000. 

PP&L  states  that  a  copy  of  its  filing 
was  provided  to  the  customers  involved 


and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duke/Louis  Dreyliis  Energy  Services 
(New  England)  L.L.C. 

IDocket  No.  ER96-n  21-000) 

Take  notice  that  on  February  20, 1996, 
Duke/Louis  Dreyfus  Energy  Services 
(New  England)  L.L.C.  (the  Applicant), 
tendered  for  filing  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  April  21. 
1996,  and  requested  that  the 
Commission  waive  certain  of  its 
regulations  and  grant  blanket  approval 
with  respect  to  the  issuance  of  securities 
and  assumption  of  obligations  or 
liabilities. 

The  Applicant  was  formed  by  Duke/ 
Louis  Dreyfus  L.L.C.  and  EUA  Energy 
Services,  Inc. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  NFR  Power.  Inc. 

(Docket  No.  ER96-1122-000I 

Take  notice  that  on  February  21,  1996, 
NFR  Power,  Inc.  (NFR  Power),  478  Main 
Street,  Buffalo.  New  York  14202,  • 

petitioned  the  Commission  for 
acceptance  of  NFR  Power  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations.  NFR  Power  is 
a  subsidiary  of  National  Fuel  Gas 
Company,  an  integrated  natural  gas 
company. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Cinergy  Services,  Inc. 

IDocket  No.  ER96-11 23-000) 

Take  notice  that  on  February  21, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Electric  Sales 
Agreement,  dated  February  1,  1996, 
between  Cinergy,  CG&E,  PSI  and 
Missouri  Public  Service  (MPS). 

The  Electric  Sales  Agreement 
provides  for  the  following  service 
between  Cinergy  and  MPS. 

1.  Service  Schedule  A — Emergency  Service 

2.  Service  Schedule  B — System  Energy 

3.  Service  Schedule  C — Negotiated  Capacity 
and  Energy 

Cinergy  and  MPS  have  requested  an 
effective  date  of  March  1,  1996. 

Copies  of  the  filing  were  served  on 
Missouri  Public  Service  Commission, 


the  Kentucky  Public  Service 
Commission,  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Florida  Power  ft  Light  Company 

[Docket  No.  7X93-4-005] 

Take  notice  that  on  February  21, 1996, 
Florida  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  March  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 . 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 

[FR  Doc.  96-5003  Filed  3-4-96;  8:45  ami 
aajjNQ  oooE  •717-ei-p 


IProlect  Na  3574-00^ 

Continental  Hydro  Corp.  and  Gas 
Company;  Notice  of  Availability  of 
Environmental  Assessment 

February  28, 1996. 

In  accordance  with  the  National 
Enviroiunental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  license  for  the  Tiber 
Etem  Hydroelectric  Project  No.  3574- 
004,  located  at  the  Bureau  of 
Reclamation's  existing  Tiber  Dam  and 
Lake  El  well,  on  the  Marias  River  in 
Liberty  County,  Montana.  The 
Commission  has  prepared  a  draft 
Environmental  Assessment  (EA)  for  the 
project.  The  draft  EA  contains  the 
Commission  staffs  analysis  of  the 


potential  fiitiue  environmental  impacts 
of  the  project  and  has  concluded  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington.  D.C. 
20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  For  further 
information,  contact  Surender  M. 
Yepuri,  Environmental  Coordinator,  at 
(202) 219-3847. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  96-5068  Filed  3-4-96;  8:45  ami 
BiUJNG  cooE  cnr-oi-M 


[Pro)act  Na  2310-073  CalHomia] 

Pacific  Gas  &  Electric  Co.;  Notice  Of 
Availability  of  Environmental 
Assessment 

February  28. 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Commission's 
Office  of  Hydropower  Licensing  has 
reviewed  a  non-capacity  related 
amendment  of  license  for  the  Drum 
Spaulding  Hydroelectric  Project,  No. 
2310-073.  The  Drum  Spaulding  Project 
is  located  on  the  Bear,  South  Yuba,  and 
North  Fork  American  Rivers  in  Placer 
and  Nevada  Counties,  California.  The 
plan  is  for  a  revised  recreation  plan  for 
the  project.  An  Environmental 
Assessment  (EA)  was  prepared  for  the 
plan.  The  EA  finds  that  approving  the 
plan  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Sheet,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  Cashell, 
Secretory. 

[FR  Doc.  96-5073  Filed  3-4-96;  8:45  am) 
BHJJNQ  cow  a717-«1-M 


{Dodwt  Na  RM9e-«-000] 

Gas  Pipeline  Facilities  and  Services  on 
the  Outer  Continental  SheH-4ssues 
Relaled  to  the  Commission's 
Jurisdiction  Undsr  the  Natural  Gas  Act 
and  the  Outer  Continental  SheH  Lands 
Act;  Statement  of  Policy 

Issued  February  28, 1996. 
I.  IntroductioD 

In  this  docket,  the  Commission  has 
been  exploring  the  issue  of  the 
application  of  its  jurisdiction  under  the 
Natural  Gas  Act  (NGA)  >  and  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA) 
over  natural  gas  facilities  and  services 
on  the  Outer  Continental  Shelf  (OCS).* 
In  response  to  several  recent  requests 
that  the  Commission  declare  existing 
certificated  offehore  systems  ^  and 
proposed  offshore  focilities  in  the  Gulf 
of  Mexico*  to  be  exempt  gathering 
facilities,  and  in  view  of  increases  in 


» Section  1(b)  of  the  NGA  granU  the  ConuniMion 
regulatory  jurisdiction  over  "the  tr«n»port«tion  of 
natural  gas  in  interstate  commerce"  and  "the  sale 
in  interstate  commerce  of  natural  gas  for  resale."  At 
the  same  time,  section  1(b)  exempts  from  the  NGA's 
coverage  "the  production  or  gathering  of  natural 
gas."  Thus,  section  l(b)  Tirst  grants  to  the 
Commission  broad  plenary  authority  to  regulate  the 
business  of  transporting  and  of  wholesaling  natural 
gas  moving  in  interstate  commerce.  Secondly, 
section  1(b)  removes  from  that  plenary  grant  of 
federal  jurisdiction  those  aspects  of  natural  gas 
regulation  which  are  the  proper  subject  of  state 
regulation. 

'Generally,  sections  5(e)  and  5(f)(1)  of  the  OCSLA 
give  the  Commission  certain  responsibilities  and 
authorizations  to  ensure  that  natural  gas  pipelines 
on  the  OCS  transport  for  non-owner  shippers  in  a 
nondiscriminatory  manner  and  operate  in 
accordance  with  certain  competitive  principles. 
Section  5(e)  of  the  OCSLA  requires  pipelines  to 
transport  natural  gas  produced  from  the  OCS 
"without  discrimination"  and  in  such 
"proportionate  amounts"  as  the  Commission,  in 
consultation  with  the  Secretary  of  Energy, 
determines  to  be  reasonable.  In  addition,  section 
5(0(1)  of  the  OCSLA  requires  pipelines  transporting 
gas  on  or  acroas  the  OCS  to  adhere  to  certain 
"competitive  principles."  These  "competitive 
principles"  include  a  requirement  that  the  pipeline 
must  provide  "open  and  nondiscriminatory  access 
to  both  owner  and  nonowner  shippers."  The 
applicability  of  the  provisions  of  sections  5(e)  and 
5(0(1)  is  not  restricted  to  interstate  pipelines  that 
are  subject  to  the  Commission's  NGA  jurisdiction. 

The  only  pipelines  that  may  be  exempt  from  the 
Commission's  authority  under  ibe  OCSLA  are 
certain  "feeder  lines,"  which  are  defined  in  section 
5(0(2)  of  the  OCSLA  as  a  pipelinethat  feeds  into 
a  facility  where  oil  and  gas  are  "first  collected"  or 
a  facility  where  oil  and  gas  are    first  separated, 
dehydrated,  or  otherwise  processed."  These  "feeder 
lines"  may  only  be  exempted  from  the  requirement.^ 
of  the  OCSLA  by  order  of  the  Commission. 

'  See  Sea  Robin  Pipeline  Company  (Sea  Robin), 
71  ¥¥S£  1 61,351  (1995)  (denying  request  for 
declaration  of  gathering  status),  rehg  pending: 
Enron  Gulf  Coast  Gathering  L.P.,  Docket  No.  CP95- 
516-000:  and,  Venice  Gathering  Company,  Docket 
No.  CP95-202-000. 

«  See  Shell  Gas  Pipeline  Company  (SGPC),  Docket 
No.  CP96-9-000  (issued  contemporaneously  with 
this  policy  statement)  and  SGPC,  Docket  No.  CP96- 
113-000. 


successful  offshore  exploration  and 
development  activities,  the  Commission 
has  elected  to  review  issues  concerning 
the  status,  scope,  and  effect  of  its 
regulation  of  gathering  and 
transportation  on  the  OCS.  bi  view  of 
the  importance  of  current  OCS 
production,'  and  its  potential  as  a 
source  of  new  production,  the 
Commission  seeks  in  this  proceeding  to 
assure  that  regulatory  policies  do  not 
impede  or  distort  development  activities 
on  the  OCS. 

The  Commission  solicited  comments 
on  the  operational  considerations 
pertaining  to  OCS  exploration  and 
development  activities,  and  the  legal 
and  policy  issues  implicated  in  either 
maintaining  or  departing  from  present 
pobcy,*  Thirty- five  responses  were 
submitted  by  representatives  of  ail 
segments  of  the  industry.'  The 
Commission  has  reviewed  these 
comments  and  will  clarify  its  regulation 
of  OCS  facilities  and  services,  as 
discussed  below. 

II.  Background 

In  1989,  in  response  to  the  decision  in 
EP  Operating  Co.  v.  FERC  (EP 
Operating)* — which  reversed  a 
Commission  determination  that  a  16- 
inch  diameter,  51-mile  long  pipeline 
connecting  an  OCS  production  platform 
to  an  offehore  processing  plant  was  a 
jurisdictional  transportation  facility — 
the  C}ommission  set  upon  a  review  of  its 
gathering  policy.  The  purpose  of  that 
review  was  to  assess  the  impact  of  EP 
Operating  as  well  as  the  continuing 
viability  and  relevance  of  the  "primary 
function"  test,  which  at  that  time  was 
the  Commission's  preferred 
methodology  for  determining  the 
jurisdictional  status  of  gas  pipeline 
facilities.' That  review  culminated  in 


'TheGulfof  Mexico  is  the  largest  single  domestic 
source  of  natural  gas  production,  currenllv 
representing  27  percent  of  the  lower  48  states'  total 
dry  gas  production  and  17  percent  of  proven 
reserve*.  Energv  Information  Administration,  19»« 
Annual  Report.  U.S.  Crude  Oil.  Natural  (ias.  and 
Natural  Gas  Liquids  Reserves.  Table  8  at  28  and 
Table  9  at  31  (October  1995). 

"  See  Notice  of  Inquiry  into  |urisdictional  Issues 
Respecting  Natural  Gas  Pipeline  Facilities  and 
Services  on  the  Outer  Continental  Shelf  (NOI),  73 
KERC  161,227  (1995). 

'  Four  parties  filed  comments  oul-ofhme.  which 
(or  good  cause  shown,  we  aa.epl.  Mineral.^ 
Management  Service  and  Williams  Field  Services 
filed  supplemental  comments  and  OCS  Producers 
filed  reply  conunents.  A  list  of  the  commenlers  is 
included  as  an  appendix  to  'his  policy  stalemeni 

«876F2d46(5thCir   1989). 

•The  "primary  function"  lest  was  articulated  in 
Farmland  Industries,  Inc.  (Farmland),  23  FERC 
161.063  (1983).  In  Farmland  the  Commission 
enumerated  several  physical  and  geographic  criteria 
to  be  included  in  the  analysis  for  determmmg 
whether  the  primar>-  function  of  a  (acililv  is  the 
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the  Commission's  articulation 'and 
application  of  the  "modified  primary 
function"  test  in  Amerada  Hess 
Corporation,  (Amerada  Hess  1).'^° 
Amerada  Hess  I  explained  that 
because  of  recent  advances  in 
engineering  and  available  technology, 
ofbhcve  drilling  operations  were 
moving  further  o^hore  and  further 
from  existing  interstate  pipeline 
interconnections.  Accordingly,  a 
relatively  long  pipeline  on  the  OCS  may 
be  consistent  with  a  primary  function  of 
gathering  or  production  whereas  an 
onshore  pipeline  of  similar  length 
would  not  Therefore,  in  applying  the 
primary  function  test  to  oEEshore 
pipetine  facilities,  the  Commission 
modified  that  test  in  order  to  apply,  in 
efEact,  a  sliding  scale  that  would  allow 
Ux  the  use  of  gathering  pipeUnes  of 
increasing  les^gths  and  diameters  in 
correlation  to  the  distance  from  shore 
and  the  water  depth  of  the  oflishore 
producticm  area.  Specifically,  when 
^>plying  the  Farmland  criteiie.  »ho 
CcHnmissim  stated  that  it  would 
consider,  especially  for  o^hore 
bdlities,  the  changing  technical  and 
geographic  nature  of  exploration  and 
production. 

m.  TIm  Notice  of  Inquiry 

As  explained  in  the  NOI,  the 
Commission  has  been  prompted  to 
reexamine  its  approach  to  regulating 
OCS  bdlities  in  view  of  the  fact  that 
several  companies  have  filed,  or 
indicated  their  intent  to  file,  requests  for 
exempt  gathering  status  for  proposed 
projects  designed  to  bring  gas  onshore 
from  significant,  newly  developed  deep 
water  reserves  in  the  Gulf  of  Mexico. 
Additionally,  there  are  pending  requests 
to  declare  existing  certificated  offshore 
systems  to  be  gathering,  including  Sea 
Robin's  request  for  rehearing  of  the 
Commission's  June  15, 1995  order    '  '  '  ' 
denying  gathering  status  for  its  offshore 
system.  Accordingly,  the  NOI  set  out 
issues  to  be  addressed  by  commenters 
regarding  the  need  for  continued  NGA 


tranapoTtation  or  tha  gatharing  or  production  of 
natiual  gu.  Tliasa  factois  are:  (1)  tha  length  and 
dianatar  of  the  line,  (2)  the  extenaion  of  the  facility 
bafond  the  central  point  in  the  field,  (3)  the  lines' 
gaognphic  configuration.  (4)  the  location  of 
ooDpraaaofa  and  procaaaing  plants,  (5)  the  location 
of  iMtla  along  all  or  part  of  the  Eacility,  and  (6)  the 
opanting  pressure  of  the  line.  The  primary  function 
taat  baa  been  found  by  die  Cmninisaion  to  be 
appliGibla  to  both  onshore  and  o&hore  ficilities. 
Tna  criteria  set  out  in  Pennland  were  not  intended 
(o  ba  all  iadnaitra.  Tha  Commission  has  also 
conalda»aJ  nonphyaical  criteria  such  as  tha 
intmdad  puipoee,  location,  and  operation  of  the 
fiMdllty.  tha  gaoaral  business  activity  of  the  owner 
of  tha  fKlltty,  and  whether  the  jurisdictional 
datarAination  is  consistent  with  the  objectives  of 
tha  NGA  and  tha  Natural  Gas  Policy  Act  of  1978 
(Na>A). 
••52  FERC  161,288  (1990). 


regulation  of  offshore  facilities.  The  NOI 
contained  a  number  of  specific 
questions,  among  them  whether  the 
Commission  should:  continue  to 
distinguish  between  gathering  and 
transportation  on  the  OCS;  declare  all 
OCS  facilities  to  be  gathering  exempt 
from  the  Commission's  jurisdiction 
imder  NGA  section  1(b);  issue  a  rule 
under  the  NGA  declaring  all  OCS 
facilities  to  be  jurisdictional 
transportation  facilities;  adopt  a  "light- 
handed"  regulatory  approach  that  relies 
on  complaints  of  discriminatory  access 
and/or  the  regulatory  authority  provided 
by  the  OCSLA;  or,  continue  application 
of  the  modified  primary  function  test  on 
a  case-by-case  basis. 

IV.  Comments ' ' 

The  commenters  overwhelmingly 
reject  the  suggestion  that  the 
Commission  eliminate  the  distinction 
between  transportation  and  gathering, 
maintaining  that  it  is  necessary,  as  a 
practical  and  legal-SMUer.  to  continue  to 
segregate  faciUties  that  perform 
primarily  difiierent  functions. '^ 
Generally,  interstate  pipelines  assert 
that  regulation  under  the  OCSLA  is 
adequate  given  OCS  competition  and 
parties'  recourse  to  a  complaint 
proceeding;  generally  producers  believe 
continued  NGA  rate  regulation  is 
necessary  to  protect  against  OCS 
interstate  pipelines'  market  power. 

Commenters  maintain  that  a 
declaration  that  all  OCS  facilities  are  of 
one  generic  type  would  constitute  a 
precipitous  departure  fix)m  the 
Commission's  past  practice  of  case- 
specific  consideration,  upset  parties' 
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' '  Marathon  Oil  submitted  a  response  requesting 
that  the  Conunission  establish  a  priority  for 
casinghead  gas.  However,  as  Marathon  Oil  notes, 
this  particular  concern  is  "not  included  in  the 
Commission's  list  of  questions;"  therefore,  this 
polity  slalement  does  not  address  the  merits  of 
Marathon  Oil's  request.  We  note  a  similar  proposal 
to  provide  a  priority  for  casinghead  gas  was 
considered  and  rejected  in  Order  Nos.  509  and  509- 
A.  Interpretation  of,  and  Regulation  of  the  OCSLA 
Governing  Transportation  of  Natural  Gas  by 
Interstate  Natural  Gas  Pipelines  on  the  OCS,  53  PR 
50.925  (December  19.  1988).  FERC  StaU.  ft  Regs., 
1  30.842  at  31.290  (1988),  on  reh'g,  54  PR  8,301 
(February  28. 1989).  FERC  Stats,  ft  Regs.,  1  30,848 
at  31.347-48  (1989). 

The  Slate  of  Louisiana  urged  the  Commission  not 
to  take  any  action  that  might  extend  federal 
regulation  to  include  gathering  activities  instate 
waters  which  have  traditionally  been  considered 
subject  to  regulation  by  the  states.  The  Commission 
does  not  anticipate  the  clarification  of  its  primary 
function  test  contained  herein  will  affect  the 
regulatory  scheme  now  in  effect  ofbhore  in  state  . 
waters. 

"Pour  parties— interstates Columbia,  Natural, 
and  Tennessee,  and  local  distribution  company 
(LDC)  Brooklyn  Union — argued  for  a  blanket 
gathering  declaration;  the  remaining  thirty 
commenters  seek  to  maintain,  to  one  degree  or 
another,  the  distinction  between  gathering  and 
transportation,  or  else  express  no'opihion. 


reliance  upon  functional  classifications 
in  developing  offshore  reserves  and 
accepting  terms  and  conditions  of 
service,  and  invite  judicial  reversal. 
Gatherers  Leviathan  and  Tejas  note  that 
NGA  section  1(b)  specifically  exempts 
gathering  facilities  from  the 
Commission's  NGA  jurisdiction;  thus, 
particularly  in  light  of  £^P  Operating,  the 
Commission  is  without  authority  under 
the  NGA  to  find  all  OCS  facilities  to  be 
jurisdictional.  OCS  Producers  "  concur, 
and  add  that  it  would  constitute  an 
abdication  of  the  Commission's 
regulatory  responsibility  under  NGA 
section  1(b)  to  classify  all  OCS  facilities 
as  gathering.  OCS  Producers  argue  that 
pipeline  systems,  including  facilities 
o^hore,  perform  different  functions, 
that  the  Commission's  historical 
practice  has  been  to  recognize  the 
different  functions  through  appUcation 
of  a  primary  function  test,  and  that 
courts  have  upheld  this  practice.  OCS 
Producers  also  raise  concerns  about  the 
CommisstOlfs  need  to  regulate  the  rates 
charged  by  the  pipelines.  Producers 
Blue  Dolphin  Exploration  and  Energy 
Development  assert  that  OCS  pipelines 
possess  market  power  and  it  is  the 
Commission's  responsibility  under  the 
NGA  is  to  protect  gas  consumers  bom 
the  exercise  of  sudi  power. 

The  NOI  sought  comments  on 
whether  absent  NGA  regulation  of  OCS 
facilities  or  services,  the  Commission's 
regulatory  authority  under  the  OCSLA 
alone  would  be  sufficient  to  protect  the 
public  interest,  or  would  result  in  a 
regulatory  gap. 

Section  5(f)(1)  of  the  OCSLA  provides 
that  pipelines  must  provide  open  and 
nondiscriminatory  access.  Parties 
recognize  that  the  scope  of  the 
Commission's  regulatory  reach  over  gas 
gathering  and  transportation  under  the 
OCSLA  is  largely  untested  and  differ-in . 
their  interpretation  of  the  extent  and 
type  of  action  the  Commission  might 
take  to  assure  open  and 
nondiscriminatory  access.  However, 
parties  agree  that  the  OCSLA  does  not 
provide  for  NGA-type  cost-based  rate 
regulation. 

Interstate  pipelines,'^  producer- 
owned  pipeUnes,  gatherers  Leviathan, 
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■3  DCS  Producers  represents  the  interests  of  major 
producers  of  oil  and  gas  on  the  OCS,  and  marketers, 
and/or  shippers  on  OCS  pipelines  and  consists  of: 
Amerada  Hess  Corporation:  Amoco  Production 
Company  and  Amoco  Energy  Trading  Corporation; 
Anadarko  Patroleum  Corporation;  Ashland 
Explorationlnc.; Chsvron  U.S.A.  Inc; Conoco In&; 
Exxon  Corporation;  Marathon  Oil  Company; 
Meridian  Oil  Inc.;  Mobile  Natural  Gas  Inc;  Oiyx 
Energy  Company;  OXY  USA  Inc;  Phillips 
Petroleum  Company;  Shell  OCbhora  Inc.;  Texaco 
Natural  Gas  Inc.;  and.  Union  Pacific  Fuels,  Inc 

■*  Excepting  Blue  Dolphin  Pipe  Line,  which 
argues  that  absent  a  lagislativa  mandate,  the 


Tejas,  and  Williams  Field  Services,  and 
LDC  Brooklyn  Union  consider  the 
Commission's  authority  under  the 
OCSLA  to  be  sufficient  to  protect  the 
public  interest."  These  parties  generally 
maintain  that  because  of  the  competitive 
environment  offshore,  light-handed 
OCSLA  oversight,  coupled  with  a 
complaint  procedure,  can  provide  an 
adequate  safeguard  against  the  exercise 
of  market  power."  PanEnergy  contends 
the  Commission's  authority  under  the 
OCSLA  is  broad  enough  to  encompass 
establishing  nondiscriminatory  rates. 
These  parties  do  not  anticipate  that 
reliance  upon  the  OCSLA  alone  will 
produce  a  regulatory  gap. 

In  contrast,  producers '''  and 
industrial  end  users »»  are  wary  of 
relying  solely  on  the  OCSLA  and  what 
they  view  as  a  cumbersome  complaint 
procedure.  They  contend  that  absent  the 
Commission's  NGA  rate  regulation, 
barriers  to  entry  and  a  current  lack  of 
transportation  alternatives  leave  OCS 
producera  subject  to  OCS  transportation 
pipelines'  potential  to  exercise  market 
power.  For  example.  Energy 
Development  states  the  OCSLA  protects 
only  access,  but  does  not  provide  the 
Commission  authority  to  regulate  OCS 
transportation  rates,  and  without  rate 
regulation  there  is  no  effective  check  on 
the  exercise  of  maricet  power.  Producers 
and  end  usera  predict  Aat  removing 
NGA  rate  regulation  would  resuh  in  a 
regulatory  gap.  ■' 

Several  commenters  stress  that  the 
Commission  may  not  opt  to  substitute 
OCSLA  regulation  for  NGA  re^alation, 
since  simultaneous  regulation  is 
mandated  by  statute.^  Enserch,  NCSA, 
and  Texaco  speculate  that  if  the 
Commission  were  to  rely  solely  on  the 
OCSLA  and  remedial  complaint 


Commission  cannot  displace  its  NGA  regulatory 
obligations  by  acting  exclusively  under  the  OCSLA. 

"Tejas  conditions  its  endorsement  of  OCSLA- 
only  regulation  upon  the  Commission's  finding 
"that  interstate  transportation  on  the  entire  OCS  is 
workably  competitive  and  that  no  interstate 
pipelines  have  market  power  over  OCS 
transportation." 

>*  Leviathan  would  not  rely  entiraly  on 
complaints.  Leviathan  proposes  to  maintain  cost-of- 
service  based  rates  for  existing  OCS  pipelines  for 
three  years,  with  annual  inflation  adjustments,  and 
would  similarly  apply  cost-based  rates  to  new 
facilities  exceeding  24  inches  in  diameter.  Blue 
Dolphin  Pipe  Line  is  concerned  about  the 
administrative  burden  born  by  the  complainant  and 
the  fact  that  relief  will  be,  at  best,  prospective. 

"OCS  Producers,  IPAA.  NCSA,  Blue  Dolphin 
Exploration,  CNG,  Energy  Development,  Total 
Minatome.  and  Vaster. 

■■Process  Gas  Consumers  and  NCSA. 

"OCS  Producers,  IPAA.  NCSA,  Blue  Dolphin 
Exploration,  Energy  Development,  Total  Minatome, 
Process  Gas  Consumers,  and  NCSA. 

loBlue  Dolphin  Exploration,  Energy 
Development,  CNG,  IPAA,  OCS  Producers,  NCSA, 
and  Process  Gas  Consumers. 


procedures,  rate  and  litigation 
uncertainties  would  chill  offshore 
exploration  and  development. 
The  NOI  asked  whether  the 
Commission  should,  under  a  Ught- 
handed  regulatory  approach,  distinguish 
between  new  and  existing  OCS 
pipelines.  Most  interstates  ^^  and 
gatherera^^  assert  that  a  distinction 
between  OCS  facilities  based  on  age 
would  be  inappropriate,  unlawful,  and 
place  existing  facilities  which  are 
subject  to  NGA  rate  regulation  at  a 
competitive  disadvantage.  However, 
interstate  Koch,  and  producer  Texaco, 
suggest  that  new  facilities  be  presumed 
to  be  gathering,  and  thus  eligible  for 
light-handed  regulation  under  the 
OCSLA.  Tejas  comments  that  new 
gathering  lines  will  be  less  likely  to 
exert  maricet  power  than  existing 

Some  producers  "  argue  that  a  lack  of 
market  po«ver.  not  vintage,  is  the  proper 
criteria  to  consider  in  distinguishing 
which  facilities  might  appropriately  be 
subject  to  light-handed  regulation.  OCS 
Producers  accept  that  vintage  might  be 
considered  as  a  factor  when  determining 
whether  light-handed  regulation  is 
appropriate  in  a  particular  instance. 
Total  Minatome  urges  that  light-handed 
regulation  apply  only  to  production 
from  OCS  leases  granted  after 
promulgation  of  such  regulation  so  as 
not  to  thwart  the  expectations  upon 
which  prior  development  was 
undertaken.  Leviathan  proposes  to 
distinguish  existing  faciUties  which 
have  customers  who  have  relied  on  a 
certain  level  of  regulation  from  new 
facilities  which  have  customers  with  no 
such  reliance. 

The  NOI  requested  comments  on  the 
option  of  allowing  all  rate  regulation  to 
end  at  any  point  that  a  pipeline  and  a 
non-affiliated  shipper  agree.  INGAA  and 
PanEnergy  endorse  the  proposal.  OCS 
Producers,  Process  Gas  Consumers,  Blue 
Dolphin  Pipe  Line,  and  Tejas  disagree 
with  this  option.  Tennessee  asserts  there 
should  be  no  rate  regulation  behind  the 
processing  plant,  regardless  of 
agreement.  Total  Minatome  claims  this 
option  is  not  needed,  since  pipelines 
can  currently  negotiate  discounts  with 
any  customer  and  minimum  rates  are 
low  enough  to  not  inhibit  freely 
negotiated  rates.  Leviathan  also  rejects 
this  option  and  proposes  market-based 
rates  for  new  supply  facilities  24  inches 
in  diameter  or  less,  light-handed  rate 
regulation  for  new  supply  facilities 
greater  than  24  inches  in  diameter,  and 


J'  INGAA,  Columbia,  Sea  Robin.  PanEnergy.  and 
Tennessee. 
"Centana  and  Williams  Field  Services. 
"Blue  Dolphin  Exploration  and  IPAA. 


light-handed  rate  regulation  (through  a 
rate  freeze  and  an  inflation  adjustment) 
for  existing  OCS  faculties. 

Several  parties  addressed  particular 
concerns  involving  rates.  Atlanta  Gas, 
Brooklyn  Union,  and  Natural  argue  that 
if  the  Commission  were  to  declare 
existing  OCS  jurisdirtional  facilities  to 
be  gathering,  then  it  should  promptly 
require  pipelines  to  revise  their  rates  to 
exclude  costs  associated  with  their  OCS 
facilities  from  their  rates.  Leviathan 
proposes  an  anti-cost-shifting  limitation 
to  prevent  cross-subsidies  between 
existing  and  new  fecilities  by  barring 
discoimt  rate  adjustments  for 
jurisdictional  purposes  by  a  market  area 
pipeline  in  setting  downstream  rates  for 
downstream  transportation  of  gas 
transportation  on  OCS  facilities  of  that 
pipeline  or  its  affiliates.  Brooklyn  Union 
claims  a  number  of  interstate  pipelines 
have  onshore  or  offshore  points  of 
aggregation,  and  that  transportation 
faciUties  upstream  of  these  pooling 
points  provide  the  same  function  as 
OCS  faciUties:  consequently,  these 
facilities,  Uke  OCS  facilities,  should  be 
subject  only  to  light-anded  regulation. 

Tne  NOI  asked  parties  to  consider  the 
rationale  for  and  consequences  of 
declaring  all  offehore  faciUties  to  be 
either  gathering  or  transportation.  No 
party  adopted  the  proposition  that  all 
OCS  focilities  be  declared 
transportation.  Columbia,  Natural. 
Tennessee,  and  Brooklyn  Union  argued 
for  a  generic  determination  that  all 
offshore  facilities  are  gathering.  CNG 
proposes  a  Umited  declaration  of 
nonjurisdictional  status  for- OCS 
pipeUnes  owned  by  producers  (or  their 
affiliates)  and  used  exclusively  by  the 
same  producers  (or  their  affiliates), 
claiming  such  facilities  function  as 
extensions  of  the  production  platforms 
to  which  they  are  connected.  All  other 
parties  seek  to  maintain,  to  one  degree 
or  another,  the  distinciion  between 
gathering  and  transportation,  or  else 
express  no  opinion. 

If  the  Commission  did  declare  all 
offshore  facilities  gathering.  Leviathan. 
Sea  Robin.  Tejas.  and  Tennessee  suggest 
existing  customers'  expectations  may  be 
protected,  as  they  have  been  onshore, 
through  a  default  contract  me<:hanism. 
Leviathan  proposes  a  term  that  runs  for 
the  life  of  the  currently  connected 
reserves  with  an  option  to  purchase  gas 
supplies  attached  to  competing  offshore 
pipelines.  Tennessee  sup»ests  a  contract 
term  of  two  years,  and  adds  that  issues 
relating  to  existing  customers  could  be 
resolved  in  individual  abandonment 
proceedings.  Total  Minatome  proposes 
retaining  the  existing  rate  structure  for 
current  shippers  for  the  life  of 
production  and  providing  that  current 
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shippers  receive  any  lesser  rate  that 
might  be  negotiated  by  new  shippers. 
PanEnergy  rejects  the  need  for  a  default 
contract,  noting  gathering  facilities 
offshore  remain  subject  to  the 
Commission's  OCSLA  jurisdiction. 
Columbia,  Enron,  and  PanEnergy 
believe  that  vigorous  competition  and 
the  Commission's  ability  to  remedy 
discrimination  under  the  OCSLA  will 
protect  existing  customers'  expectations. 
Blue  Dolphin  Exploration  states  that  the 
Commission  should  protect  existing 
customers  by  (1)  conditioning  any 
declaration  of  gathering  status  for 
existing  facilities  owned  by  interstates 
or  their  affiliates  upon  divestiture  of 
those  facilities  to  a  non-pipeline,  non- 
pipeline  affiliate  party,  and,  (2) 
requiring  interstate  pipeUnes  to  divest 
all  interests  in  of&hore  gathering 
fiadtities  to  unaffihated,  non-interstate 
owned  or  controlled  third  parties.  OCS 
Producers  contend  that  without  NGA 
rate  regulation,  no  uniform  standard 
conditions  could  adequately  protect 
historical  customers. 

As  noted  above,  the  vast  majority  of 
comments  received  reject  the  prospect 
of  a  blanket  declaration  and  instead 
advocate  continuing  to  distinguish 
between  gathering  and  transportation  on 
a  case-by-case  basis.  However,  while 
producers  and  industrial  end  users 
endorse  a  continued  application  of  the 
Commission's  current  modified  primary 
function  test,  other  parties  propose  that 
that  test  be  altered  in  various  ways. 

Intestate  and  producer-ownea 
pipelines  complain  that 
nonjurisdictional  gatherers  enjoy 
competitive  advantages  over  regulated 
transputers  and  urge  the  Commission  to 
apply  the  primary  function  test  in  a 
manner  that  favors  finding  OCS 
fecllities  to  be  gathering.  For  example, 
INGAA  asserts  the  Commission  should 
continue  with  a  case-specific  analysis, 
but  should  "customize  its  analysis  for 
offshive  facilities,"  recognizing  that 
size,  ownership,  and  vintage  are  not 
necessarily  determinative  of  gathering 
oflshore,  whereas  the  behind-the-plant 
locati(Hi  of  many  off-shore  lines 
demonstrates  their  "true  gathering 
nature."  Rather  than  relying  exclusively 
on  a  bright-line  physical  test,  Sea  Robin 
urges  the  Commission  to  consider  the 
commercial  function  of  an  OCS  facility. 
ANR  would  eliminate  ownership  as  a 
bctor  when  considering  the  status  of 
jurisdictional  stand-alone  OCS  facilities. 
Williams  Field  Services  maintains  that 
gathering  systems'  facilities  may  extend 
beyond  a  processing  plant  to  deUver 
into  multiple  transportation  systems. 

Enron  and  PanEnergy  propose 
adopting  a  rebuttable  presumption  that 
all  offshore  facilities  are  gatheriivg. 


Hence,  gathering  status  for  new  and 
existing  facilities  would  be  granted 
unless  parties  opposed  demonstrate  the 
facilities  function  primarily  as 
transportation.  Koch  and  Texaco  would 
limit  the  presumption  to  new  offshore 
facilities  so  as  not  to  disturb  the 
expectations  of  existing  owners  and 
customers.  Texaco  would  also  require 
that  an  existing  jurisdictional  pipeline 
seeking  gathering  status  be  evaluated  in 
view  of  the  technology  employed  at  the 
time  the  facilities  were  constructed  and 
be  obliged  to  demonstrate  that 
circumstances  have  changed  since  the 
facilities  were  initially  classified. 

On  the  other  hand,  producers  and 
industrial  end  users  generally  urge  the 
Commission  to  continue  applying  the 
primary  function  test  without  any 
change  which  would  skew  that  test  in 
favor  of  a  gathering  determination.  OCS 
Producers,  IPAA.  NCSA,  and  Process 
Gas  Consumers  maintain  there  is  no 
legal  or  policy  basis  for  altering  the 
Commission's  present  application  of  the 
modified  primary  function  lest.  OCS 
Producers  claim  that  revisions  of  the 
test  such  as  elevating  the  behind-the- 
plant  factor  above  all  others,  "would 
lead  to  the  conclusion  that  virtually  all 
pipeline  facilities  on  the  OCS  are 
nonjurisdictional  gathering."  OCS 
Producers,  Vastar,  and  Blue  Ekilphin 
Exploration  endorse  the  outcome  of  the 
Commission's  application  of  the 
primary  function  test  in  Sea  Robin. 
CNG  would  have  the  Commission 
disregard  the  behind-the-plant  and 
central-point-in-the-field  factors,  and 
the  facilities'  geographic  configuration 
and  ownership,  in  favor  of  those  factors 
deemed  relevant  to  determining  an 
offshore  facility's  core  operation, 
namely:  size,  location  of  connecting 
platforms,  operating  pressures,  and 
compression.  According  to  CNG, 
pipelines  with  a  single  or  serial 
attachment  of  supply  sources  serve  as 
surrogate  supply  laterals  and  are  likely 
to  be  gathering,  whereas  systems  that 
generate  economies  of  scale  in 
aggregating  multiple,  scattered  sources 
of  supply  are  likely  to  be  transportation. 

Total  Minatome  considers  onshore 
production  platforms  to  function  as  the 
central  point  in  a  field,  aggregating  gas 
from  different  wells.  Accordingly,  Total 
Minatome  views  the  large  diameter  lines 
that  move  gas  from  platforms  as 
transportation  lines,  and  proposes  that 
the  short,  low-pressure  lines  linking 
multiple  platforms  be  considered  feeder 
lines  under  the  OCSLA  and  gathering 
lines  under  the  NGA. 

Leviathan,  a  gatherer,  proposes  a 
novel  jurisdictional  test  whereby  new 
OCS  system  extensions  of  market  area 
pipelines — i.e.,  expansions  to  reach  new 


production  or  attach  additional  OCS 
supplies — would  be  treated  as 
jurisdictional  transportation  if  the  pipe 
diameters  exceeded  24  inches.  Market 
area  pipelines'  new  supply  pipe  with  a 
diameter  of  24  inches  or  less  would  be 
treated  as  gathering.  New  jurisdictional 
production  area  facilities  greater  than  24 
inches  in  diameter,  including 
extensions  of  jurisdictional  pipeUnes, 
would  be  treated  as  jurisdictional 
transportation  facilities.  Existing  and 
new  gathering  facilities,  including  new 
OCS  supply  pipe  with  a  diameter  of  24 
inches  or  less,  would  be  presumed  to  be 
nonjurisdictional.  Existing  OCS  ^ 

transportation  facilities  would  be 
treated  as  they  have  been  historically. 

V.  Commission  Response  and  OCS 
Policy 

As  stated  in  the  NOI,  the  Commission 
has  been  presented  with  recent  requests 
to  clarify  the  jurisdictional  status  of 
OCS  pipeline  facilities.  These  facilities 
are  an  integral  part  of  proposals  to 
explore  and  develop  natural  gas  reserves 
in  deep  water  areas  of  the  Gulf  of 
Mexico  and  bring  gas  from  such  projects 
onshore  for  processing  and  delivery  into 
the  onshore  interstate  transportation 
grid.  On  the  one  hand,  the  Commission 
recognizes  that  such  projects  are 
expensive,  and  would  not  be 
undertaken  in  an  atmosphere  of 
regulatory  uncertainty.  We  do  not  want 
to  empfoy  a  policy  that  might  impede 
exploration  and  development  of  these 
new  areas.  On  the  other  hand,  we  are 
mindful  of  our  obligations  under  the 
NGA  to  prevent  the  exercise  of  market 
power  by  companies  that  transport 
natural  gas. 

To  strike  a  balance  between  these 
different  objectives,  we  will  retain  our 
existing  primary  function  test  and 
clarify  how  we  intend-to  apply  that  test 
for  determining  whether  particular 
facilities  constitute  gathering  facilities 
exempt  from  our  jurisdiction  under 
NGA  section  1(b).  We  will  add  a  new 
factor  to  our  primary  function  test  that 
will  apply  to  facilities  that  are  designed 
to  collect  gas  produced  in  water  depths 
of  200  meters  or  greater.  Such  facilities 
will  be  presumed  to  qualify  as  gathering 
facilities  up  to  the  point  or  points  of 
potential  connection  with  the  interstate 
pipeline  grid.  From  there  on,  the 
fecilities  will  be  evaluated  under  our 
existing  primary  function  test  and  if 
found  to  be  primarily  transportation 
fecilities,  will  be  subject  to  our 
jurisdiction  under  NGA  section  7. 
We  realize  this  statement  of  our 
gathering  policy  will  require  further 
refinement  in  that  it  leaves  unresolved 
a  number  of  questions  that  will  have  to 
be  addressed  in  individual  cases.  For 


instance,  what  constitutes  a  point  of 
potential  connection  with  the  interstate 
pipeline  grid  may  depend  on  individual 
circumstances.  In  SGPC.  Docket  No. 
CP96-9-000,  which  we  are  issuing 
contemporaneously  with  this  policy 
statement,  the  platform  and  downstream 
stub  lines  interconnecting  with  Texas 
Eastern  Transmission  Corporation's 
interstate  line  six  miles  away  are 
considered  gathering.  All  facilities 
downstream  of  these  are  deemed  to  be 
transportation.  To  consider  another 
example,  the  Viosca  Knoll  system 
(which  predates  this  policy  statement, 
but  which  we  believe  is  consistent  with 
it)  was  constructed  in  depths  less  than 
200  meters,  but  was  specifically 
designed  to  access  new,  deep  water 
production.  Viosca  Knoll,  a  20-inch 
diameter,  95-mile  pipeline,  was 
constructed  roughly  parallel  to  the  edge 
of  the  Continental  Shelf  in  a  type  of 
"header"  configuration  interconnecting 
with  interstate  pipelines  at  either  end. 
The  facility  was  declared  to  be  gathering 
then  and  a  similar  project  would  qualify 
for  a  presumption  of  gathering  under  the 
policy  we  are  adopting  today.^'' 

E}espite  the  issues  that  will  still  need 
to  be  addressed  in  individual  cases,  we 
believe  the  above  policy  provides  the 
necessary  certainty  for  most  new 
projects  and  fairly  balances  the  concerns 
raised  by  the  commenters  in  this 
proceeding.  Many  commenters,  for 
instance,  opposed  any  initiative  that 
would  effectively  eliminate  NGA 
regulation  on  the  OCS  and  rely  only  on 
the  OCSLA  to  provide  a  level  playing 
field.  Commenters  pointed  to  reliance 
on  the  existing  regulatory  scheme  for 
access  to  reasonably  priced 
transportation  and  protection  against 
market  power  by  interstate  pipelines. 
The  policy  adopted  here  would  not 
upset  that  scheme.  Existing  interstate 
pipelines  and  gathering  facilities  would 
retain  their  status  barring  some  change 
in  circumstances,  and  new  proposals  for 
construction  on  the  OCS  would  be 
considered  under  the  current  primary 
function  test  for  gathering. 

At  a  depth  of  roughly  200  meters, 
however,  geographical  and 
topographical  changes  on  the  sea  floor 
make  a  rigid  application  of  the  modified 
primary  function  test  undesirable.  This 
is  the  point  at  which  the  Outer 
Continental  Shelf  drops  off  sharply  to 
very  deep  waters.  Of  necessity, 
exploration  past  this  point  must  rely  on 
large,  floating  production  platforms.  The 
expense  of  exploring  for  and  producing 
gas  at  these  depths  is  considerably 


greater  than  in  shallower  waters.  ■^^  This 
depth  also  is  consistent  with  the  200 
meter  depth  specified  in  the  Outer 
Continental  Shelf  Deep  Water  Royalty 
Relief  Act,  which  provides  royally  relief 
to  encourage  new  oil  and  gas  production 
in  deep  water  lease  blocks  in  the  Gulf 
of  Mexico.  SeeP.L.  104-58.  Title  III,  43 
use  §1337  (1995). 

There  is  little  point  in  attempting  to 
distinguish  between  new  projects  of  this 
kind  based  on  their  physical  features. 
Such  deep  water  projects  perform 
essentially  the  same  function  and  they 
are  all  primarily  engaged  in  production 
and  gathering  activities.  We  think  the 
better  approach  is  to  consider  all  such 
facilities  as  production  and  gathering 
facilities  up  to  the  point  where  they 
duplicate  or  are  in  proximity  to  facilities 
that  are  established  as  transportation 
facilities;  downstream  of  that  point,  we 
will  determine  the  facilities" 
jurisdictional  status  based  on  our 
primary  function  test. 

At  present,  there  are  a  limited  number 
of  projects  that  produce  from  these 
depths,  so  there  is  no  significant 
reliance  by  investors,  producers,  or 
shippers  on  an  established  regulatory 
scheme.  Further,  the  companies  who  are 
sponsoring  pending  proje<;tsare  large 
companies  that  intend  to  produce, 
gather,  and  transport  their  own  gas  and 
who  appear  less  in  need  of  regulatory 
protection  than  others  closer  to  shore. 
As  noted  in  the  comments,  these 
producers  closer  to  shore  have  relied  on 
regulated  interstate  pipelines  to 
transport  most,  if  not  all.  of  their  gas 
onshore  and  may  be  captive  to  these 
pipelines  if  Commission  oversight  were 
suddenly  withdrawn.  In  sum,  it  is  our 
view  that  under  current  circumstances 
the  need  for  NGA  regulation  of  deep 
water  projects  far  offshore  is 
significantly  less  than  it  is  elsewhere. 

Having  said  this,  however,  we  note 
that  where  gas  is  destined  for  interstate 
commerce,  there  is  necessarily  a  point  at 
which  the  gathering  or  collection  of  the 
gas  ends,  and  interstate  transportation 
begins.  The  original  primary  function 
test  was  designed  to  help  identify  this 
point.  For  the  reasons  explained, 
though,  the  rigid  application  of  that  test 
has  not  been  helpful  in  categorizing  the 
new  large  projects  designed  to  bring  gas 
onshore  from  deep  water  production 
areas.  For  long  lines  designed  to  bring 


gas  onshore  from  deep  water,  we  lielieve 
the  place  where  gathering  or  collection 
ends  and  transportation  begins  is  the 
point  or  points  of  potential  conne«.1ion 
with  the  existing  interstate  pipeline 
grid.  Whether  the  lines  actually 
interf;onnec1  there  or  not.  we  see  little 
difference  in  function  IxMween  an 
interstate  transportation  line  that  fakes 
gas  to  shore  and  a  newly  built  line  that, 
for  all  practical  purposes,  runs  parallel 
to  it  and  serves  the  same  purpose  of 
moving  gas  to  shore. 

One  of  the  principles  underlying  our 
policy  on  the  OCS  is  to  hold  all  owners 
of  facilities  that  perform  similar 
functions  to  the  same  regnialorv 
requirements  that  our  stalutor\ 
jurisdiction  allows.  If  would  be 
inconsistent  to  allow  new.  large 
pipelines  that  perform  a  function  no 
different  from  nearby  existing  lines 
subject  to  NGA  r«;gulafion  to  opi»rate 
outside  the  framework  of  Order  No.  6.36 
while,  at  the  same  lime,  applying  the 
requirements  of  Order  No  636  to 
existing  pipelines  with  the  same 
phvsi«.al  features  and  function. 

For  example,  in  the  SGPC  order.  -''  the 
Commi.ssion  is  issuing  a  certificate 
under  NGA  section  "(c)  for  that  portion 
of  the  proposed  fa(;ility  that  performs  a 
transportation  function.  The 
Commission  will  regulate  the  WD  143  to 
Venice  Line  as  an  NGA  fac.ility  be<:ause. 
under  the  Commissions  'primary 
function"  test,  the  line  is 
"representative  of  the  other  long-haul 
transportation  systems  in  the  artia  that 
serve  to  move  C)CS  production,  that  has 
been  aggregated  at  interconnection 
platforms,  to  shore  for  processing  and 
subsequent  redelivery  onto  the  onshore 
interstate  transportation  grid,"  -'  Like 
other  interstate  pipelines  performing  the 
same  function,  the  Commission  will 
require  .SGPC  to  comply  with  all  the 
requirements  of  Order  No  636,  •" 

The  Commission  will  continue  to 
exerc:ise  rate  jurisdirtion  for  gathering 
facilities  that  are  owned  bv  natural  gas" 
companies  (irrespective  of  whether 
these  natural  gas  companies  are  existing 
interstate  pipelines  or  new  deep  water 
producers  that  also  own  transportation 


"Viosca  Knoll  Gathering  System.  66  FERC  1 
61,237  (1994).  ivh'g  denied,  68  FERC  1  61 .050 
(1994). 


""In  1991.  total  costs  for  tlie  average  exploratory 
natural  gas  well  in  llie  lower  48  slates  were  almost 
$600,000  onshore,  and  over  $5  million  offshore.  In 
deep  water,  a  tension  leg  platform  in  3.000  feet  of 
water  can  cos!  a  billion  dollars,"  U,S,  Senate 
Committee  on  Energy  and  Natural  Resources, 
Report  103-248  (April  11.  1994)  (commenting  on  S 
318,  a  draff  of  what  became  the  Outer  Continental 
Shelf  Deep  Water  Royalty  Relief  Act.  Title  III.  F.L, 
104-58.  enacted  November  28.  1995). 


^See  Docket  No  i;P96-9-000.  issued 
contemporaneously  with  this  policy  statement 

•'/rf,  slip  op.  .it  20 

'"In  response  to  the  imerstale  pipeline*.'  roncerns 
about  competing  on  the  tX,.S  with  iinresulaled 
entities,  the  Commission  nol^'^  il  rpcenllv  issued  a 
policy  statement  Ihdt  allows  d  pipelme  to  itegoliaie 
creative  approaches  to  priring  other  than  traditional 
cost-of-service  ratemakin^  if  its  cost  based  ri^-ourse 
rale  is  available  .See  Allernalivrs  Id  Traditional 
Cosl-of-Service  Ratemaking  for  Natural  Cms 
Pipelines,  74  FERC  161,076  (1996), 
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iiMnlities).»  As  noted  in  the  SGPC  order, 
the  Commission  will  have  jurisdiction 
over  rates  charged  by  SGPC  for 
gathering  services  over  those  facilities 
upstream  of  the  WD  143  platform. 

Moreover,  in  addition  to  our  NGA  "in 
connection  with"  jurisdiction  over 
gathering  rates  charged  by  natural  gas 
companies,  the  Commission  has 
jurisdiction  pursuant  to  sections  5(e) 
and  5(f)  of  the  OCSLA.  Such  jurisdiction 
is  not  restricted  to  interstate  pipelines 
subject  to  the  Commission's  NGA 
jurisdiction,  but  rather  extends  to  all 
pipelines  on  the  OCS,  including 
gathering  lines  owned  by  non-interstate 
pipelines.30  The  Commission 
acknowledged  this  jurisdiction  in  Order 
Nos.  509  and  509-A.  In  Order  No.  509- 
A.  the  Commission  stated  that  "the 
open-access  mandate  of  the  OCSLA 
applies  to  all  pipeline  operations  on  the 
OCS.  and  will  consider  appropriate 
measures  for  remedying  discriminatory 
access  to  other  OCS  facilities  on  a  case 
by  case  basis."  31 

The  Commission  continues  to  believe 
this  and  will  treat  seriously,  and 
respond  promptly  to.  complaints  filed 
pursuant  to  the  (DCSLA  by  shippers  on 
OCS  gathering  pipelines  that  are  not 
otherwise  subject  to  the  Commission's 
NGA  "in  connection  with"  jurisdiction. 
The  Commission  interprets  the 
nondiscrimination  mandates  of  sections 
5(e)  and  5(f)  of  the  OCSLA  to  require, 
at  a  minimum,  nondiscriminatory 
access  and  nondiscrimination  with 
respect  to  rates  and  terms  and 
conditions  of  service. 

bx  particular,  the  Commission 
believes  it  has  the  authority  under  the 
OCSLA  to  take  those  steps  necessary  to 
guarantee  that  all  OCS  pipelines, 
including  those  not  subject  to  the  NGA, 
provide  fair  and  unrestricted  access  in 


"Under  lections  4  and  5  of  the  NGA.  the 
Cammission  has  jurisdiction  over  the  rates  and 
charges  received  by  natural  gas  companies  for  or 
"in  connection  with"  the  jurisdictional 
transportation  of  gas.  Thus,  an  interstate  pipeline's 
gtthering  rales  generally  are  subject  to  the 
Commission's  jurisdiction  because  they  are  in 
connection  with  the  pipeline's  jurisdictional 
transportation  services.  See  Northern  Natural  Gas 
Company,  929  F.2d  1261  (8th  Cir.  1991).  cert, 
denied.  112  S.CL  169  (1991). 

"The  only  pipelines  that  may  be  exempt  from 
the  Commission's  jurisdiction  under  the  OCSLA  are 
certain  "feeder  lines."  which  are  defined  in  section 
5(0  of  the  OCSLA.  43  USC  1334(f)(2).  as  a  pipeline 
which  feeds  into  a  facility  where  oil  and  gas  are 
"first  collected"  or  a  Eacility  where  oil  and  gas  are 
"first  separated,  dehydrated,  or  otherwise 
proceMed."  Moreover,  these  "feeder  lines"  only 
may  be  exempted  from  the  requirements  of  the 
OCSLA  by  order  of  the  Commission. 

» Interpietation  of,  and  Regulations  Under. 
Section  S  of  the  Outer  Continental  Shelf  Lands  Act 
(OCSLA)  Governing  Transportation  of  Natural  Gas 
by  Intetstate  Natural  Gas  Pipelines  on  the  Outer 
Continental  Shelf,  54  FR  8.301  (February  28, 1989), 
FERC  Stats.  *  Re(^  \  30,848  at  31.334  (1989). 


a  manner  that  ensures  the  efficient 
development  of  OCS  natural  gas 
resources.  The  Commission  stated  in 
Order  No.  509  that  if  it  received 
complaints  it  would  "use  its  ancillary 
authority,  its  authority  under  sections  4 
and  5  of  the  NGA,  and  its  authority 
under  section  5  of  the  OCSLA,  as 
appropriate  under  the  circumstances 
presented."  3^ 

In  sum,  the  Commission  will  continue 
to  determine  the  primary  function  of 
offshore  facilities  on  a  case-by-case 
basis,  as  the  majority  of  commenters 
advocate.  However,  in  applying  our 
primary  function  test  to  facilities 
offshore,  in  recognition  of  the 
technology  and  topography  particular  to 
operations  in  deep  water,  we  will 
presume  facilities  located  in  deep  water 
are  primarily  engaged  in  gathering  or 
production.  Other  than  this  clarification 
regarding  the  primary  function  of 
facilities  offshore,  after  consideration  of 
the  comments,  we  find  no  cause  to  seek 
to  alter  our  regulatory  authority  under 
the  NGA  and  OCSLA  over  natural  gas 
facilities  and  services  on  the  OCS.  By 
the  Commission. 
Lois  D.  Cashell, 
Secretary. 

Appendix 

Parties  submitting  comments  in 
Docket  No.  RM96-5-000: 
American  Gas  Association  (AGA) 
Amoco  Energy  Trading  Corporation 

jointly  with  Amoco  Production 

Company  (Amoco) 
ANR  Pipeline  Company  (ANR) 
Atlanta  Gas  Light  Company  jointly  with 

Chattanooga  Gas  Company  (Atlanta) 
Brooklyn  Union  CJas  Company 

(Brooklyn  Union) 
Blue  Dolphin  Exploration  Company 

(Blue  Dolphin  Exploration) 
Blue  Dolphin  Pipe  Line  Company  (Blue 

E)oIphin  Pipe  Line) 
Centana  Gathering  Company  (Centana) 
Chemical  Manufactures  Association 

(Chemical  Manufactures)  * 
Columbia  Gas  Transmission  Corporation 

jointly  with  Columbia  Gulf 

Transmission  Company  (Columbia) 
Consolidated  Natural  Gas  Company 

(CNG) 
Energy  Development  Corporation 

(Energy  E)evelopment) 
Enron  Interstate  Pipelines  (Enron) 
Enserch  Exploration,  Inc.  (Enserch) 
Independent  Petroleum  Association  of 

America  (IPAA) 


Interstate  Natural  Gas  Association  of 

America  (INGAA) 
Koch  Gateway  Pipeline  Company 

(Koch) 
Leviathan  Gas  Pipeline  Company 

(Leviathan) 
Marathon.  Oi  1  Com  pany 
Maryland  Department  of  the 

Environment  * 
Minerals  Management  Service,  U.S. 

Department  of  Interior  (MMS)  * 
Natural  Gas  Pipeline  Company  of 

America  (Natural) 
Natural  Gas  Supply  Association 

(NCSA)  • 
OCS  Producers 

PanEnergy  Companies  (PanEnergy) 
Process  Gas  Consumers  Group  jointly 

with  American  Iron  and  Steel 

Institute  and  Georgia  Industrial  Group 

(Prtx»ss  Gas  Consumers) 
Sea  Robin  Pipeline  Company  (Sea 

Robin) 
State  of  Louisifma  (Louisiana) 
Tejas  Power  Corporation  (Tejas) 
Teimessee  Gas  Pipeline  Company 

(Tennessee) 
Texaco  Natural  Gas  Inc.  (Texaco) 
Total  Minatome  Corporation  (Total 

Minatome) 
Vaster  Resources,  Inc.  (Vastar) 
Venice  Gathering  Company  (Venice) 
WilUams  Field  Services  Group.  Inc. 

jointly  with  Transcontinental  Gas 

Pipe  Line  Corporation  (Williams  Field 

Services) 


"Interpretation  of.  and  Regulations  Under, 
Section  5  of  the  Outer  Continental  Shelf  L,ands  Act 
(OCSL,A)  Governing  Transportation  of  Natural  Gas 
by  Interstate  Natural  Gas  Pipelines  on  the  Outer 
Continental  Shelf.  53  FR  50,925  (December  19, 
1988),  FERC  Stats,  ft  Regs.  1 30.842  at  31,289 
(1988). 
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[Docket  No.  CP96-201-000.  «t  al.] 

Algonquin  Gas  Transmission 
Connpany,  at  al.;  Natural  Gas 
Certificate  Filings 

February  26, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Algonquin  Gas  Transmission 
Company 

(Docket  No.  CP96-201-0001 

Take  notice  that  on  February  20, 1996. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  02135  filed  an 
application  pursuant  to  Sections  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  facilities 
necessary  to  connect  Algonquin's 
existing  pipeUne  system  with  facilities 
owned  by  The  Connecticut  Light  and 
Power  Company  (CL&P)  in  Middletown, 
Connecticut  (the  "Middletown  Plant"). 


Algonquin's  application  Is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Algonquin  proposes  to  construct  and 
operate  approximately  8.4  miles  of  20- 
inch  pipeluie  lateral,  a  meter  station  and 
appurtenant  facilities  (the  "Middletown 
Lateral"),  extending  from  a  point  on 
Algonquin's  existing  mainline  system  in 
Glastonbury.  Coimecticut,  south 
through  Portland.  Connecticut  and 
across  the  Connecticut  River  to  CL&P's 
Middletown  Plant.  Algonquin  plans  to 
construct  the  lateral  facilities  generally 
within  CL&P's  electric  transmission 
hght  right-of-way.  Algonquin  states  that 
the  facilities  would  be  constructed 
during  the  Spring  and  Summer  of  1997 
for  an  in-service  date  of  July  1. 1997; 
and.  the  cost  of  the  facilities  is 
estimated  to  be  approximately  $15.1 
million. 

Algonquin  proposes  to  construct  and 
operate  the  Middletown  Lateral  for  the 
transportation  of  up  to  82,500  MMBtu 
per  day  of  natural  gas  for  CL&P. 
Algonquin  states  that  CL&P  intends  to 
use  the  gas  as  an  alternate  fuel  for  the 
No.  2  and  No.  3  Units  of  its  electric 
generating  station  at  the  Middletown 
Plant.  Algonquin  and  CL&P  have 
executed  a  precedent  agreement  dated 
February  15, 1996,  contemplating  firm 
transportation  service  under 
Algonquin's  Rate  Schedule  AFT-1 
following  the  construction  of  the 
facilities  necessary  to  provide  that 
service.  Algonquin  states  that  upon 
satisfaction  of  tiie  conditions  specified 
in  the  precedent  agreement,  principally 
Commission  approval.  Algonquin  and 
CL&P  will  execute  a  service  agreement 
for  transportation  service  for  a  term  of 
twenty  years. 

Comment  date:  March  18. 1996,  ui 
accordance  with"  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP96-202-0001 

Take  notice  that,  on  February  20, 
1996,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  a  request,  pursuant 
to  its  blanket  certificate  in  Docket  No. 
CP82-487-000  et  al.  (30  FERC  1 61,143), 
section  7  of  the  Natural  Gas  Act  (NGA) 
and  §§  157.205  and  157.211  of  tiie 
Commission's  Regulations,  for 
authorization  to  construct  and  operate  a 
new  metering  station  and  appurtenant 
facilities  to  provide  deliveries  of 
transportation  service  volumes  to 
Montana-Dakota  Utilities  Company 
(Montana-Dakota),  a  local  distribution 
company,  for  ultimate  use  by  Dunbar 
Resorts  of  Deadwood,  South  Dakota,  all 


as  more  fully  set  forth  in  the  request, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williston  Basin  states  that  the 
proposed  facilities  are  estimated  to  cost 
$17,000  and  will  consist  of  a  meter, 
regulators,  and  miscellaneous  gauges 
and  valves.  The  delivery  point  that 
WiUiston  Basin  will  use  to  serve  Dunbar 
Resorts  is  an  existing  farm  tap  which 
was  installed  in  the  late  1950's  to  serve 
a  right-of-way  grantor.  WilUston  Basin 
states  that  the  Commission  authorized 
this  tap,  and  the  service  Williston  Basin 
provioes  to  Montana-Dakota  through  it, 
in  Williston  Basin's  above-referenced 
blanket  certificate  proceeding.  Williston 
Basin  further  states  that  the 
transportation  service  it  will  provide  to 
Montana-Ctekota  through  the  proposed 
focilities  will  be  performed  under  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  under  Rate  Schedules 
FT-1  and/or  IT-1. 

The  proposed  meter  station  facilities 
are  to  be  located  on  existing  pipeline 
right-of-way,  in  the  NEV.  of  the  NW  V* 
of  Section  14,  T5N,  R3E,  in  Lawrence 
County,  South  Dakota.  Williston  Basin 
states  that  the  currently  estimated 
maximum  quantity  of  natural  gas  to  be 
delivered  to  Montana-Dakota  through 
this  meter  station  is  120  Mcfd,  that  the 
proposed  faciUties  will  be  designed  to 
deliver  gas  at  a  rate  of  up  to  1,200  Mcfd, 
and  that  the  costs  incurred  to  increase 
the  design  capacity  of  the  faciUties  in 
excess  of  ciment  projected  usage  are 
minimal  and  will  allow  for  expected 
future  growth  in  the  area. 

Williston  Basin  adds  that  all  of  the 
proposed  facilities  will  be  enclosed 
within  a  security  fence,  that  such 
enclosure  will  be  approximately  10  feet 
by  15  feet,  and  that  the  soil  within  such 
area  will  be  sterilized  and  covered  with 
aggregate  to  prevent  any  undesirable 
vegetation  growth. 

Comment  date:  April  11. 1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

[Docket  No.  CP96-203-000I 

Take  notice  that  on  February  20, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-203-000  a  request 
pursuant  Sections  157.205(b)  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205(b)  and  157.212)  for  a 
authority  to  upgrade  an  existing 
delivery  point,  located  in  Olmsted 
County,  Minnesota,  to  accommodate 
natural  gas  deliveries  to  UtiliCorp 
United,  Inc.  (UCU)  under  Northern's 
blanket  certificate  issued  in  Docket  No. 


CP82-401-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  service  would  be 
provided  to  UCU  under  currently 
effective  interruptible  throughput 
service  agreement(s).  Northern  asserts 
that  the  upgrade  of  Elcor  Asphalt  TBS 
is  required  in  order  to  provide 
additional  transportation  service  to  the 
Elcor  Asphalt  plant. 

It  is  hirther  asserted  that  the 
incremental  volumes  that  would  be 
delivered  to  UCU  at  the  Elcor  Asphalt 
TBS  are  296  MMBtu  on  a  peak  day  and 
52,435  MMBtu  on  an  annual  basis. 
Northern  states  that  the  total  estimated 
cost  to  upgrade  the  existing  Elcor 
Asphah  TBS  is  $9,500, 

Comment  date:  April  11, 1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Colmnbia  Gas  Transmiaaion 
Cmporation 

[Docket  No.  CP96-2(H-000| 

Take  notice  that  on  February  20, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP96-204-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commissions 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157,212)  for 
authorization  to  construct  and  operate  a 
new  natural  gas  delivery  point  located 
in  (k>ochland  County,  Virginia  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  construct  and 
operate  a  new  delivery  point  (West 
Creek)  consisting  of  a  4-inch  tap.  a  filter 
separator,  and  a  4-in(:h  meter  for 
Commonwealth  Cias  Services,  inc. 
(COS).  Columbia  states  that  the  new 
facilities  would  cost  approximately 
$102,000  and  COS  would  reimburse 
Columbia  for  these  costs. 

Columbia  states  that  COS  would 
receive  500  Dth  of  gas  per  day  and 
400,000  Dth  of  gas  per  year  ai  the  West 
Creek  point  and  would  reduce  by  like 
quantity  the  amount  of  gas  it  receives  al 
the  existing  Monocan  delivery  point. 
Columbia  mentions  that  since  COS  has 
not  requested  an  increase  in  its  firm 
entitlement,  there  is  no  impact  on 
Columbia's  existing  peak  day 
obligations. 

Comment  dale:  April  11,  1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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9.  ANR  Pqwline  Company 

U>ocket  No.  CP96-2O8-00OI 

Take  notice  that  on  February  21, 1996, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP96-208- 
000  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  for 
authorization  to  use  additional  work 
space  associated  with  a  pipeline 
replacement  project  in  St.  Landry 
Parish,  Louisiana,  all  as  more  fiilly  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  to  replace  a  1.2  mile 
segment  of  its  Southeast  Mainline 
because  of  increased  population  density 
and  in  order  to  satisfy  U.S.  Department 
of  Transportation  safety  regulations. 
ANR  states  that  in  order  to  accomplish 
this  replacement  construction  it  will 
have  to  utilize  work  areas  which  may 
not  have  been  included  in  the  scope  of 
the  authorizations  for  these  facilities 
when  they  were  originally  certificated 
and  constructed.  Therefore,  ANR 
requests  the  temporary  use  of  work 
space  adjacent  to  the  right-of-way  of  the 
pipeline  being  replaced.  It  is  stated  that 
the  construction  will  be  done  under  the 
authority  of  Section  2.55  of  the 
Commission's  Regulations,  which 
authorizes  replacement  within  the 
existing  right-of-way. 

Comment  date:  March  18. 1996,  in 
acctwdance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Stwdard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 


and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  96-5002  Filed  3-4-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6434-3] 

Agency  Information  Collection 
Activities  Under  OMB  Review;  New 
Source  Performance  Standards, 
Calciners  and  Dryers  in  the  Mineral 
Processing  industry;  OMB#  2060-0251, 
EPA#  0746.03 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(A)(1)(D),  this  notice  announces 
that  the  Information  Collection  Request 
(ICR)  for  Standards  of  Performance  for 
New  Stationary  Sources — Calciners  and 
Dryers  in  the  Mineral  Industry  (Subpart 
UUU)  described  below  has  been 
forwarded  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
comment.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  j)urden  and  cost;  where 
appropriate,  it  includes  the  actual  date 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  4, 1996. 
FOR  FUflTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  746.03 
and  OMB  No.  2060-0251. 
SUPPLEMBITARY  INFORMATION:  Title: 
Standards  of  Performance  for  Calciners 
and  Dryers  in  Mineral  Industries 
(Subpart  UUU)  OMB  Control  No.  2060- 
0251;  EPA  ICR  No.  0746.03.  This  is  a 
request  for  revision  of  a  currently 
approved  collection. 

Abstract;  The  Administrator  has 
judged  that  PM  emissions  fiom  calciners 
and  dr3rers  in  the  mineral  industry  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners/ 
operators  of  calciners  and  dryers  must 
notify  EPA  of  construction, 
modification,  startups,  shut  downs,  date 
and  results  of  initial  performance  test. 
Owners/operators  with  facilities  using 
any  wet  scrubbing  device  shall  install, 
calibrate,  and  maintain  continuous 
monitoring  devices  to  measure  pressure 
drop  and  flow  rate.  Weekly  records  of 
the  pressiue  drop  and  flow  rate  are  to 
be  maintained,  and  semi-annual  reports 
are  to  be  submitted  when  the  pressime 
drop  is  less  than  90%  of  the  average 
value,  and/or  the  flow  rate  is  less  Uian 
80%  or  greater  than  120%.  from  the 
most  recent  performance  test  recorded 
according  to  §  60.736(c). 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbere  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on 
September  29, 1995  and  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  51  hoius  per 


response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjiist  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
Respondents/Affected  Entities:  155. 
Estimated  Number  of  Responses:  310. 
Frequency  of  Response  2. 
Estimated  Total  Annual  Hour  Burden: 
15,668  hours. 

Estimated  Total  Aimualized  Cost 
Burden:  $477,090. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimiring 
respondent  bunton.  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0746.03  and 
OMB  Control  No.  2060-0251  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agwicy.  OPPE  Regulatory 
Information  Division  (2136),  401  M 
Street.  SW..  Washington.  DC  20460 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW., 
Washington,  DC  20503. ' 

Dated:  Februaiy  27. 1996. 
JoeaphRetiv, 

Director,  Begaiatory  Information  Diviiion. 
[FR  Doc  96-5030  Filed  3-4-96;  8:45  am] 
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[FRL-6434-4] 

TSCA;  Agency  Infonnation  CoUedkm 
Activities  Under  OMB  Rflfvlew 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice^ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  annoimces  that 
the  Office  of  Prevention,  Pesticides  and 
Toxic  Substances  (OPPTS)  is  seeking 
the  renewal  of  an  existing  Information 


Collection  Request  (ICR)  from  the  Office 
of  Management  and  Budget  (OMB). 
OPPTS  has  forwarded  the  following  ICR 
to  OMB:  TSCA  Section  12(b) 
Notification  of  Chemical  Exports  (OMB 
Control  No.  2070-0030.  EPA  ICR  No. 
795).  which  is  abstracted  below.  The 
ICR  describes  the  natiue  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instnunent.  EPA  requested  conunents 
on  this  ICR  and  its  proposed  renewal  in 
a  Federal  Register  notice  on  September 
29, 1995  (60  FR  50568).  The  sole 
comment  received  was  considered  prior 
to  finalizing  this  ICR. 
DATES:  Comments  must  be  submitted  on 
or  before  April  4, 1996. 
FOR  FURTHER  MFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  0795.09. 
SUPPLEMENTARY  MFORMATION:  Title: 
Notification  of  Chemical  Exports  (OMB 
Control  No.  2070-0030,  EPA  ICR  No. 
0795).  This  is  a  request  for  extension  of 
a  currently  approved  inf(»mation 
collection  which  expires  on  April  30. 
1996 

Abstract:  Section  12(bX2)  of  die  Toxic 
Substances  Control  Act  fTSCA)  requires 
that  any  person  who  exports  or  intends 
to  expcMt  to  a  fweign  coimtry  a  chemical 
substance  or  mixture  that  is  regulated 
under  TSCA  sectirais  4,  5, 6  and/or  7 
submit  to  EPA  notification  of  such 
export  or  intent  to  export.  Upon  receipt 
of  notification.  EPA  wiU  advise  the 
govCTnment  of  the  importing  country  of 
the  U.S.  regulat(»y  action  with  respect 
to  that  sulMtanca.  EPA  uses  the 
information  obtained  from  the  submitter 
via  this  collection  to  advise  the 
government  of  the  importing  country. 

Responses  to  the  collection  of         

inlcvmation  are  mandatory  (see  40  CFR 
part  707).  Respondents  may  claim  all  or 
part  of  a  notice  confid«itial.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiaUty  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2.  However, 
notwithstanding  any  claims  of 
confidentiality,  the  government  of  the 
importing  country  will  be  notified  of  the 
export  of  the  substances  in  question. 

Bwrden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.55  hours  per 
-    response.  This  estimate  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  vahdating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 


and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  infonnation.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OKffl  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities:  Those 
which  export  or  engage  in  wholesale 
sales  of  chemicals. 

Estimated  No.  Of  Respondents:  200. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,800  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  address.  Please  refer  to 
EPA  ICR  No.  0795.09  and  OMB  Control 
No.  2070-0030  in  any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  PoUcy 

Branch  (2136).  401  M  Street,  SW.. 

Washington.  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW., 

Washington.  DC  20503. 

Dated:  February  27. 1996. 


Director,  Regulatory  Infonnation  Division. 
[FR  Doc.  96-5031  Filed  3-4-96:  8:45  am] 
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(OPPTS-62152:  FRL-49e5-«] 

Aabestos-Containing  Materials  In 
Schools;  State  Request  for  Waiver 
from  Requlraments 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  waiver. 


summary:  EPA  has  received  from  the 
State  of  Maine  a  request  for  a  waiver 
from  the  requirements  of  40  CFR  part 
763.  Subpart  E.  Asbestos-Containing 
Materials  in  Schools.  This  document 
announces  an  opportunity  for  public 
review  and  comment  on  the  State 
waiver  request. 

DATES:  Comments  on  the  waiver  request 
must  be  received  by  May  6. 1996. 
ADDRESSES:  Written  comments  must  be 
sent  in  triplicate,  identified  by  the 
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dodut  control  number  OPPTS-621S2 
to:  James  M.  Bryson,  Regional 
Abatement  Coordinator,  Environmental 
Pntecticm  Agency,  OEP  309  Region  I. 
John  F.  Kennedy  Federal  Building, 
Boston,  MA  02203-0001.  Copies  of  the 
Maine  waiver  request  are  on  file  and 
may  be  reviewed  at  the  EPA  Region  I 
Office. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
bry8on.)amesmOepamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electnmic  form  must  be  identified  by 
the  docket  number  OPPTS-62152.  No 
CBI  should  be  submitted  through  e-mail. 
Electronic  comments  on  this  doctmient 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  the  SUPPLEMENTARY 
INFORMATION  unit  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Bryson  at  the  address  listed 
above. 

SUPPLEMBITARY  INFORMATION:  This 
document  is  issued  under  the  authority 
of  Title  n  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2841,  et 
seq.  TSCA  Title  U  was  enacted  as  part 
of  the  Asbestos  Hazard  Emergency 
Respraise  Act  (AHERA),  Pub.  L.  99-519. 
AHERA  is  the  name  commonly  used  to 
refier  to  the  statutory  authority  for  EPA's 
rules  afiiscting  asbestos  in  schools.  For 
purposes  of  this  document,  EPA  will 
use  the  AHERA  designation.  In  the 
Federal  Registn-  of  October  30, 1987  (52 
FR  41846),  EPA  issued  a  final  rule  as 
required  in  AHERA,  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763,  Subpart  E),  which 
requires  all  Local  Education  Agencies 
(LEAs)  to  identify  Asbestos-Containing 
Building  Materials  (ACBMs)  in  their 
school  buildings  and  to  take  appropriate 
actions  to  control  the  release  of  asbestos 
fibers.  The  LEAs  are  required  to 
describe  their  asbestos  control  activities 
in  management  plans,  which  must  be 
available  to  all  concerned  persons  and 
submitted  to  the  State  Governor's 
Designee.  The  rule  reqviires  LEAs  to  use 
specially  trained  and  accredited  persons 
to  conduct  inspections  for  asbestos, 
develop  management  plans,  and  design 
and  conduct  actions  to  control  asi)estos. 

The  recordkeeping  and  reporting 
burden  associated  with  waiver  requests 
was  cleared  under  OMB  control  niunber 
2070-0091.  This  document  merely 


annoimces  the  Agency's  receipt  of  a 
waiver  request  and  therefore  impose  no 
additional  biu'den  beyond  that  which 
was  covered  under  existing  OMB 
control  number  2070-0091.  Send  any 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  to  Qiief,  Information  Policy 
Branch  (2136),  U.S.  Environmental- 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.'DC  20503,  Attention:  Desk 
Officer. 

Under  section  203  of  TSCA  Title  n, 
EPA  may,  upon  request  of  a  State 
Governor  and  after  notice  and  comment 
and  opportunity  for  a  public  hearing  in 
the  State,  waive  in  whole  or  in  part  the 
requirements  of  the  rule  promulgated 
imder  section  203,  if  the  State  has 
established  and  is  implementing  or 
intends  to  implement  a  program  of 
asbestos  inspection  and  management 
which  is  at  least  as  stringent  as  the 
requirements  of  40  CFR  part  763, 
Subpart  E.  The  AHERA  rule  requests 
specific  information  be  included  in  a 
waiver  request  submitted  to  EPA, 
establishes  a  process  for  reviewing 
waiver  requests,  and  sets  forth 
procedures  for  oversight  and  rescission 
of  waivers  granted  to  the  States. 

The  rule  requires  States  seeking 
waivers  to  submit  requests  to  the 
Regional  Administrator  for  the  EPA 
Region  in  which  the  State  is  located. 
EPA  is  hereby  issuing  a  notice  in  the 
Federal  Register  announcing  receipt  of 
the  request  and  soliciting  written 
comments  from  the  public  pertaining  to 
the  State  of  Maine's  asbestos  waiver 
request,  and  Senate  Bill  38  MSRA 
impact  on  the  implementation  and 
enforcement  of  Maine's  Regulation  16B. 
Comments  must  be  submitted  by  May  6, 
1996.  If  during  the  comment  period, 
EPA  receives  a  written  objection  to  the 
State's  request,  EPA  will  schedule  a 
hearing  to  be  held  in  the  affected  State 
after  the  close  of  the  comment  period. 

On  December  20, 1994,  Assistant 
Attorney  General  Jon  H.  Edwards 
submitted  to  John  P.  DeVillars,  Regional 
Administrator,  EPA  Region  I,  a  request 
for  a  waiver  under  the  AHERA  40  CFR 
763.98.  The  request  was  received  by  the 
Regional  Office  on  January  3, 1995.  The 
State's  submittal  requested  a  waiver 
from  all  requirements  of  40  CFR  part 
763,  Subpart  E. 

The  State's  waiver  request  was 
complete  in  that  it  contained  all  of  the 
following  provisions  which  are  required 
by  the  AHERA: 

1.  A  copy  of  the  State  provisions  and 
proposed  provisions  relating  to  its 
■  program  of  asbestos  inspection  and 


management  in  schools  for  which  the 
request  is  made. 

2.  The  name  of  the  State  agency  that 
is  responsible  for  administering  and 
enforcing  the  requirements  for  which  a 
waiver  is  requested,  the  names  and  job 
titles  of  responsible  officials  in  that 
agency,  and  phone  numbers  where  the 
officials  can  be  contacted. 

3.  Detailed  reasons,  supporting 
papers,  and  the  rationale  for  concluding 
that  the  State's  asbestos  inspection  and 
management  program  provisions  for 
which  the  request  is  made  are  at  least 
as  stringent  as  the  requirements  of  40 
CFR  part  763,  Subpart  E. 

4.  A  discussion  of  any  special 
situations,  problems,  and  needs, 
pertaining  to  the  waiver  request 
accompanied  by  an  explanation  of  how 
the  State  intends  to  handle  them. 

5.  A  statement  of  the  resources  that 
the  State  intends  to  devote  to  the 
administration  and  enforcement  of  the 
provisions  relating  to  the  waiver 
request. 

6.  Copies  of  any  specific  or  enabling 
State  laws  and  regulations  relating  to 
the  request,  including  provisions  for 
assessing  criminal  and/or  civil 
penalties. 

7.  Assurance  from  the  Governor/ 
Attorney  General  or  the  lead  agency  that 
the  lead  agency  has  the  legal  authority 
necessary  to  carry  out  the  requirements 
relating  to  the  request. 

EPA  may  waive  some  or  all  of  the 
requirements  of  40  CFR  part  763, 
Subpart  E  if: 

1.  The  State  has  the  legal  authority 
necessary  to  carry  out  the  provisions  of 
asbestos  inspection  and  management  in 
schools  relating  to  the  waiver  request. 
The  Maine  Department  of 
Environmental  Protection  recognizes 
that  asbestos  exposure  in  schools  (and 
elsewhere)  is  a  serious  concern.  The 
Maine  General  Assembly  also 
recognized  this,  and  during  a  1987 
legislative  session  a  bill  was  passed 
authorizing  the  Air  Pollution  Control 
Division,  Maine  Department  of 
Environmental  Protection  to  implement 
State  requirements  under  the  AHERA, 
establish  a  certification  program  for 
abatement  contractors,  develop  and 
implement  asbestos  work  practices  and 
exposure  standard,  collect  fees,  and  levy 
fines.  Efliective  June  30, 1993,  Maine's 
revised  asbestos  regulation  required  the 
certification  of  all  persons  engaging  in 
asbestos-related  work.  The  reqiurement 
applies  to  all  pubUc  and  commercial 
buildings  as  well  as  schools.  The 
revised  regulation  also  contains  more 
stringent  work  practices  for  asbestos 
abatement  and  expands  the  enforcement 
capabiUties  of  the  State  in  regards  to 
false  training  documents  submitted  to 


obtain  certification.  The  Maine  General 
Assembly  has  enacted  authority  for  the 
Maine  Air  Quality  Control  Commission 
to  enforce  rules  and  regulations  to 
minimize  the  risk  to  the  pubUc  from  the 
exposure  to  asbestos,  including 
specifically,  requirements  for  asbestos 
management  plans  to  be  submitted  and 
implemented  by  schools.  All  requisite 
legislative/legal  authority  to  implement 
the  AHERA  waiver  program  have  been 
adopted,  and  no  problems  are 
anticipated  in  meeting  waiver 
objectives. 

2.  The  State's  asbestos  inspection  and 
management  will  be  at  least  as  stringent 
as  the  requirements  of  40  CFR  part,  763 
Subpart  E.  The  requirements  of  Subpart 
E  of  40  CFR  part  763  have  been  adopted 
in  its  entirety,  with  the  exception  of 

§§  763.97  and  763.98  into  the  Maine  Air 
Quality  Control  Commission's 
Regulation  No.  16B,  Chapter  12A, 
"Emission  Standards  for  Asbestos" 
School  Requirements.  The  State  intends 
to  administer  these  regulations  in  a 
manner  that  would  be  at  least  as 
stringent  as  the  requirements  of  40  CFR 
part  763,  Subpart  E. 

3.  The  State  has  the  appropriate 
enforcement  resources  to  devote  to  the 
administration  and  enforcement  of  the 
provisions  relating  to  the  waiver  request. 
The  State  conducts  routine  AHERA 
inspections,  abatement  inspections  and 
"for  cause"  inspections.  Routine 
AHERA  inspections  result  in  a 
determination  of  compliancie  with  the 
need  to  have  and  implement  an 
adequate,  updated  management  plan. 
Routine  inspections  focus  on  assessing 
compliance  with  the  AHERA  and  State 
asbestos  requirements,  including  such 
things  as  implementation  of  appropriate 
work  practices,  compliance  with 
accreditation  (State  Certification) 
requirements  and  proper  recordkeeping. 
"For  cause"  inspections,  are  initiated  as 
a  result  of  tips  or  complaints,  and  are 
made  to  assess  compliance  with  any 
applicable  State  or  EPA  asbestos  rules. 
The  State  will  continue  to  update  its 
existing  Neutral  Administrative 
Inspection  Scheme  (NAIS)  in  support  of 
targeting  LEAs  and  other  "persons"  for 
AHERA  compliance  inspections.  The 
NAIS  will  include  a  specific  method  or 
criteria  for  selecting  inspection  targets 
and  will  comply  with  EPA's  National 
Compliance  Monitoring  Strategies  for 
AHERA.  The  State  has  devoted  four  full- 
time  employees  to  the  existing  TSCA 
Enforcement  Grant  and  will  continue  to 
devote  at  least  that  amount  of  time  to 
stringently  enforce  the  requirements  of 
40  CFR  part  763,  Subpart  E.  The  State 
has  completed  an  enforcement  response 
policy  to  determine  the  most 
appropriate  enforcement  action  for  each 


violation  of  the  State's  laws  and 
regulations. 

4.  The  State  has  or  will  have  qualified 
personnel  to  carry  out  the  provisions 
relating  to  the  waiver  request.  The 
program  will  be  carried  out  by  staff  in 
the  Maine  Department  of  Environmental 
Protection,  Air  Pollution  Control 
Division.  The  State  is  currently  well 
staffed  on  the  TSCA  Asbestos  program. 
The  staff  is  fully  trained  and  certified  as 
Building  Inspector/Management 
Plarmers  and  Contractor/Supervisors. 
Two  of  three  staff  persons  are 
conducting  full  AHERA  inspections. 
One  staff  person  is  conducting  Worker 
Protection  inspections  and  is  currently 
training  to  conduct  full  AHERA 
inspections.  The  fourth  person 
administers  the  grant  and  works  on  case 
development  resulting  from  inspections. 

5.  The  State  will  devote  adequate 
resources  to  the  administration  and 
enforcement  of  the  asbestos  inspection 
and  management  provisions  relating  to 
the  waiver  request.  Based  upon  review 
by  the  EPA  Region  I  Office,  the  Agency 
feels  that  the  Maine  Department  of 
Environmental  Protection  has  resources 
to  effectively  implement  and  administer 
the  asbestos  program  in  Maine. 

6.  When  specified  by  EPA.  the  State 
gives  satisfactory  assurances  that 
necessary  steps,  including  specific 
actions  it  proposes  to  take  and  a  time 
schedule  for  their  accomplishment,  will 
be  taken  within  a  reasonable  time  to 
conform  with  applicable  criteria  in 
items  2  through  5  above.  Final  approval 
of  the  program  by  EPA  will  require 
effective  implementation  and  continued 
use  of  the  EPA-approved  NAIS,  logging 
and  tracking  system,  enforcement 
strategy/standard  operating  procedure, 
enforcement  response  policy,  and 
communication  strategy.  EPA's  final 
approval  of  the  State's  program  will 
require  the  State  to  provide  adequate 
resources  to  support  the  administration 
of  the  program. 

The  reporting  and  recordkeeping 
provisions  relating  to  State  waivers  from 
the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763)  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  and  have  been  assigned 
OMB  control  number  2070-0091. 

On  June  16, 1993,  Maine  Governor 
Angus  S.  King  signed  Senate  Bill  38 
M.R.S.A.  (S.B.  38).  S.B.  38  M.R.S.A.  may 
have  an  impact  on  enforcement  of 
Maine's  asbestos  rules  and  regulations. 
S.B.  38  M.R.S.A.  S.B.  38  appears  to 
create  a  statutory  privilege  for 
environmental  audits  and  a 
presumption  against  imposition  of 
penalties  for  voluntary  disclosures 


arising  out  of  an  environmental  self- 
evaluation.  EPA  is  concerned  that  S.B 
38  restricts  the  enforcement  options 
available  to  the  State  and,  therefore, 
may  not  be  as  stringent  as  the  AHERA. 
Prior  to  making  a  final  decision  on 
Maine's  request  for  an  AHERA  waiver, 
the  State,  should  clarify  SB.  38's  impact 
on  the  State's  enforcement  capabilities. 
EPA  intends  to  request  a  legal  analysis 
from  the  State  on  whether  SB.  38 
applies  to  Maine's  asbestos  rules  and 
regulations,  and  if  so,  to  what  extent  In 
addition.  EPA  specifically  requests 
public  comment  on  this  issue 

EPA  with  this  document  is  hereby 
announcing  receipt  of  the  Slate's  request 
and  soliciting  written  comments  from 
the  public  pertaining  to  the  State  of 
Maine's  asbestos  waiver  request,  and 
Senate  Bill  38  M.R.S.A  impact  on  the 
implementation  and  enforcement  of 
Maine's  Regulation  8.  Comments  must 
be  submitted  by  May  6.  1996.  If  during 
the  comment  period,  EPA  receives  a 
wTitten  objection  to  the  State's  request, 
EPA  will  schedule  a  hearmg  to  be  held 
in  the  affected  State  after  the  close  of  the 
comment  period. 

A  record  has  been  established  for  this 
document  under  docket  number 
■■OPPTS-62152  includmg  comments 
and  data  submitted  electronically  as 
descriljed  below.  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  (  ommenls.  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI).  is  available  for 
inspection  from  8  a.m.  to  4  p  m  . 
Monday  through  Friday,  excluding  le<;al 
hohdays.  The  public  record  is 
maintained  in  Region  I  at  the  location 
listed  under  the  ADDRESSES  unit  of 
this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

br\son.iamesm©epamaii. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  'he 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  document, 
as  well  as  the  pubUc  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directlv  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 
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UHs  of  Subjects 

Environmental  protection  and 
Asbestos. 
Datod:  February  14, 1996. 

lahaP.DtVillan, 

Regional  Administrator,  Region  I. 

IFR  Doc.  96-4968  Filed  3-4-96;  8:45  am) 


EXECUTIVE  OFFICE  OF  THE 


Ofllce  of  National  Drug  Control  Policy 

AQBCY:  Executive  Office  of  tlie 
President.  Office  of  National  Drug 
Control  Policy. 

action:  The  Drug  Control  Research, 
Data,  and  Evaluation  Committee 
(DCRIKC);  Notice  of  establishment. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  the 
IXrector  of  the  CHfice  of  National  Drug 
Control  Policy  has  established  the  Drug 
Control  Research.  Data,  and  Evaluation 
Committee  (DCRDEC). 

The  Committee  shall  provide  an 
avenue  of  communications  by  which  a 
distinguished  expert  group  representing 
scientific,  engineering,  law  enforcement, 
treatment,  and  associated  international 
scientific  communities  may  advise  the 
Director  of  the  Office  of  National  Drug 
Control  Policy  (ONDCP)  on  questions 
related  to  national  drug  control 
research.  In  pursuing  this  objective,  the 
DCRDEC  may  operate  in  subgroups 
composed  of  selected  conunittee 
members  to  conduct  detailed 
examinations  of  specific  issues  related 
to  national  drug  control  policy  research. 

The  Committee  will  identify  gaps  in 
current  data  collection  to  improve  the 
generation  of  accurate  and  useful 
information  on  which  to  base  national 
drug  control  policy.  It  will  function 
solely  as  an  advisory  body  and  in 
compliance  with  the  provisions  of  the 
Federal  Advisory  Conunittee  Act.  Its 
charter  will  be  filed  under  the  Act 
fifteen  (15)  days  from  the  date  of  this 
pubUcation. 

The  Committee  will  be  comprised  of 
approximately  fourteen  members.  The 
full  DCRDEC  subgroup  will  meet 
approximately  twice  per  year  in  plenary 
sessions  at  the  convenience  of  the 
Director  of  the  ONDCP.  In  addition, 
various  sub-committees  meet 
periodically  throughout  the  year. 
FOR  FURTHER  MPORMATION  CONTACT: 
Comments  and  questions  regarding  the 
Drug  Control  Research,  Data,  and 
Evaluation  Committee  (DCRDEC)  should 
be  directed  to  Mr.  Edward  H.  Jurith, 
General  Counsel,  Office  of  National 


Drug  Control  Policy,  Executive  Office  of 
the  President,  750  17th  Street,  N.W., 
Washington,  D.C.  20500,  (202)  395- 
6709. 

Signed  at  Washington.  DC.  this  26th  day  of 
February.  1996. 
Edward  H.  Jurith, 
General  Counsel. 
(PR  Doc.  96-5021  Filed  3-4-96;  8:45  am) 

BIUJNG  CODE  31•»«^P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1104-OR] 

Alat>ama;  Major  Disaster  and  Related 
Determinations 

AQSICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1104-DR),  dated  February  23, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  February  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  23,  1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.Q  5121  et  seq.), 
as  follows:. 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  a  severe  winter  storm,  ice  and 
flooding  on  February  1-12, 1996.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amoimts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  Assistance  may  be  provided  at  a 
later  date,  if  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 


Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Cullman,  DeKalb,  Jaclcson,  Limestone, 
Marshall  and  Morgan  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt, 
Director. 

[FR  Doc.  96-5092  Filed  3-4-96;  8:45  am) 
■LUNQ  coos  9T1»-Ct* 


FEMA-1102-DR] 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AQQICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho 
(FEMA-1102-DR),  dated  February  11, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  February  27. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLBMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  February 
23. 1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

G.  Clay  Hollister. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  96-5090  Filed  3-4-96;  8:45  am) 

BIUMQ  COOE  CnS-tt-P 

[FEMA-110S-OR] 

Montana;  Major  DIaaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency- 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 


disaster  for  the  State  of  Montana 
(FEMA-1105^R),  dated  February  23, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  February  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response-and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLBNENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  23, 1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Montana, 
resulting  from  severe  storms,  flooding  and  ice 
jams  on  February  4, 1996  and  continuing,  is 
of  sufRcient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T,  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Montana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  Hnd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emeigency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  P.  Crier,  IV,  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Montana  to  have 
been  afliected  adversely  by  this  declared 
major  disaster: 

Chouteau,  Deer  Lodge,  Gallatin,  Lewis  and 
Clark,  Lincoln,  Meagher,  Missoula,  Ravalli, 
Sanders  and  Silver  Bow  for  Public  Assistance 
and  Hazard  Mitigation  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt. 
Director. 

IFR  Doc.  96-5093  Filed  3-4-96;  8:45  am] 
BIUMQ  COOE  CnS-tt-P 


[FEMA-1103-DR] 

North  Carolina;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emei<gency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-1103-DR),  dated  February  23, 
1996,  and  related  determinations. 
B7ECTIVE  DATE:  February  23, 1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPl.BIIBn'ARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  23, 1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford* 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  from  a  winter  storm  on  February  2- 
9, 1996,  is  of  sufficient  severity  and 
magnitudejo  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
North  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  fmd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  Assistance  may  be  provided  at  a 
later  date,  if  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 


Alexander.  Burke.  Caldwell,  Catawba, 
Cherokee,  Cleveland.  Davidson,  Forsyth, 
Gaston.  Guilford.  Halifax,  Henderson,  Iredell, 
Lincoln.  McDowell,  Polk,  Stokes,  Wilkes,  and 
Yadkin  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No, 

83.516,  Disaster  Assistance.) 

James  L.  Witt. 

Director. 

IFR  Doc.  96-5091  Filed  3-4-96;  8:45  am) 

aaxm  oooc  crta-ai-p 

[FEMA-109»-DR] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGSilCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon  (FEMA-1099-DR),  dated 
February  9, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C,  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLBNBITARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  February 
21. 1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

WUUam  C  Tidball, 

Associate  Director.  Response  and  Recowry 

Directorate 

IFR  Doc.  96-5094  Filed  3-4-96;  8:45  am] 

BILUNG  COOe  ff71»-03-P 

[FEMA-10M-DR] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGBiCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  noti(x 
of  a  major  disaster  for  the  State  of 
Oregon.  (FEMA-1099-4DR).  dated 
February  9,  1996,  and  related 
determinations. 

BTECnVE  DATE:  February  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLBMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  is  hereby  amended  to  include 
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the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9, 1996: 

Coos,  and  Deschutes  Counties  for  Individual 
Assistance. 

Gilliam,  and  Morrow  Counties  for  Individual 
Assistance  (already  designated  for  Public 
Assistance  and  Hazard  Mitigation). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

G.  Oaj  HoUistBr, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

IFR  Doc.  96-5095  Filed  3-4-96;  8:45  am] 

MjjNQ  COM  sria-os-^  I 


[FEIIA-1003-DR] 

Pwinsylvania;  Amendment  to  Notice  of 
a  Milor  Disaster  Declaration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

8UMIARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1093-DR),  dated  January  21, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  Febrxiary  27, 1996. 
FOR  FURTMER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPIEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania,  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  21. 1996: 

Forest  County  for  Public  Assistance 
(already  designated  for  Individual  Assistance 
and  Hazard  Mitigation). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
G.  Clay  Hollistar, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
IFR  Doc.  96-5096  Filed  3-4-96;  8:45  am) 
aujNQ  cooc  sna-oz-p 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Texas, 
(FEMA-3117-EM),  dated  February  23, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  February  27, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  February  23, 1996: 

Parker  County  for  emergency  assistance  as 
defmed  in  the  declaration  letter  of  February 
23,  1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,'Disaster  Assistance.) 
G.  Clay  HoUister, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
[PR  Doc.  96-5097  Filed  3-4-96;  8:45  am] 
BILLING  CODE  871B-02-P 


[FEMA-3117-CM] 
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Texas;  Amendment  to  Notice  of  a 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


UMI 


[FEMA-1100-DR] 

Washington;  Amendment  to  Notice  of 
a  IMajor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  Tbis  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington  (FEMA-1100-DR),  dated 
February  9, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  February  26. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9, 1996: 
Skagit  County  for  Individual  Assistance. 

Public  Assistance,  and  Hazard  Mitigation 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
G.  Clay  HoUister. 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
IFR  Doc.  96-5089  Filed  3-4-96;  8:45  am] 

BILLING  CODE  a71«-02-P 


FEDERAL  MARmME  COMIMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Bling  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  218-011530. 
Title:  Samson/Sea-Land  Cooperative 
Working  Agreement. 

Parties:  Samson  Tug  &  Barge  Sea- 
Land  Service,  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  engage  in  an 
exclusive  transshipment  arrangement  in 
the  trade  between  Cordova,  King  Cove, 
and  Sand  Point,  Alaska  and  points 
served  via  such  ports  and  ports  and 
points  in  Europe  and  Asia. 
/Agreement  No.:  203-011531. 
Title:  Wilhehnsen/AADL/Safbank/ 
Lykes  Space  Charter  and  Sailing 
Agreement. 

Parties:  American- Africa-Delmas  Line 
(AADL),  Lykes  Bros.  Steamship  Co., 
Inc.,  Safbank  Line  Limited,  Wilhelmsen 
Lines  A/S. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  parties  to 
consult  and  agree  upon  the  deployment 
of  vessels,  to  charter  or  exchange  space 
with  one  another,  and  rationaUze 
sailings.  The  parties  may  also,  on  a 
voluntary  and  non-binding  basis, 
consult  and  agree  upon  terms  and 
conditions,  rates,  rate  poUcy,  charges, 
service  items,  terms  and  conditions  of 
service  contracts  or  tariffs  maintained 
by  any  party  or  by  any  conference,  rate 
or  discussion  agreement  in  trade  from 
U.S.  Atlantic  and  Gulf  Coast  ports  and 
points  and  ports  and  points  in  West 
Africa. 
Agreement  No.:  224-200974. 
Title:  Tampa  Port  Authority /Tampa 
Bay  International  Terminals,  Inc. 
Wharfage  Incentive  Agreement. 
Parties:  Tampa  Port  Authority 
("Port"),  Tampa  Bay  International 
Terminals,  lac.  ("TBIT"). 


Synopsis:  The  proposed  Agreement 
permits  the  Port  to  assess  an  incentive 
wharfage  rate  of  $1.05  per  net  ton  to 
TBIT  on  movements  of  iron  or  steel  wire 
in  coils,  subject  to  a  minimum  annual 
volume  of  10,000  net  tons. 

Dated:  February  29, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 
JoMpli  C  Polking. 
Secretary. 

[FR  Doc.  96-5121  Filed  3-4-96;  8:45  am] 
BILLMG  CODE  t730-01-M 


Ocean  Freight  Fonwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
appUcations  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Desert  Net,  Inc.,  World  Trade  Center,  401  E. 

Pratt  Street,  Baltimore,  MD  21202.  OfBcers: 

Mohammad  D.  Al-Dhoheyan,  Director; 

Mohammad  D.  Al- Ahmed,  President 
)F  Hillebrand  USA  West  Coast,  Inc.,  621  West 

Spain  Street,  Sonoma,  CA  95476.  Officers: 

Qiristophe  Bernard,  President;  Dorothee 

Maier,  Vice  President 
All  America  Freight  Services  Corp.,  10913 

NW.  30th  Street.  Suite  100.  Miami.  Florida 

33172.  Officers:  Osvaldo  Perez.  President; 

Helen  M.  Layton.  Vice  President. 

Dated:  February  28. 1996. 
Joaepli  C  Polking, 
Secretary. 
IFR  Doc.  96-4985  Filed  3-4-96;  8:45  am] 

MUJNO  oooc  tna-01-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shippmg  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
International  Logistics.  Inc..  11015 1  Street. 

Omaha,  NE  68137.  Officers:  Michael 

Contreras,  President;  Steve  Pitzl,  Vice 

President 


American  Worldwide,  Inc.,  5861  So.  Kyrene 
Road,  Suite  t9,  Tempe.  AZ  85283.  Officers: 
Nicholas ).  Matyas,  President;  Nicholas  W. 
Matyas,  Corporate  Secretary. 
Dated:  February  29, 1996. 

[FR  Doc.  96-5120  Filed  3-4-96;  8:45  am] 

BH.UNQ  COOC  t73»-«1-H 


FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  §  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations,  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  appUcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  §  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confUcts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  §  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  conmiients 
regarding  each  of  these  appUcations 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  29. 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Acadiana  Bancshares,  Inc., 
Lafayette.  Louisiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  LBA 
Savings  Bank,  Lafayette,  Louisiana. 

2.  Monticello  Bancshares,  Inc., 
Monticello.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Monticello,  Monticello.  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Capitol  Bancorp  Ltd..  Lansing. 
Michigan;  to  acquire  51  percent  of  the 
voting  shares  of  Bank  of  Tucson. 
Tucson.  Arizona  (in  organization). 

2.  Home  Financial  Bancorp,  Spencer. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Owen  Community 
Bank,  s.b..  Spencer.  Indiana. 

3.  LeMars  Bancorporation,  Inc., 
LeMars.  Iowa;  to  merge  with  Brunsville 
Bancorporation.  Inc..  Brunsville,  Iowa, 
and  thereby  indirectly  acquire  First 
State  Bank.  Brunsville.  Iowa,  and  to 
merge  with  Merrill  Bancorporation.  Inc.. 
Merrill.  Iowa;  and  thereby  indirectly 
acquire  Farmers  State  Bank.  Merrill, 
Iowa. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Union  Texas 
Bancorporation,  Inc.,  Laredo.  Texas,  and 
thereby  indirectly  acquire  Union 
National  Bank,  Laredo,  Texas. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  R.  Banking  Limited  Partnership, 
Oklahoma  City,  Oklahoma;  to  acquire 
up  to  49.99  percent  of  the  voting  shares 
of  BancFirst  Corporation.  Oklahoma 
City,  Oklahoma,  and  thereby  indirectly 
acquire  BancFirst.  Oklahoma  City. 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  28. 
Wiilian  W.  Wilas. 
Secretary  of  the  Board. 
[FR  Doc.  96-5004  Filed  3-4-96:  8:45  ami 
BMJJNO  COOE  •>1»«1-f 
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NoIlM  of  Proposals  to  Engage  in 
raiiiiiaaiilo  Nonbanking  Aetivitiss  or 
ttw  AoqiiiaMon  of  Companies  that  are 
Engigsd  in  PennissiMa  NonlMnldng 


UMI 


The  oHnpanies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  conunence  or  to 
fffig^y  de  novo,  or  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
that  wigiges  either  directly  or  through  a 
subdittary  or  other  company,  in  a 
nonbanking  activity  that  is  listed  in  § 
225.25  of  Itogulation  Y  (12  CFTl  225.25) 
or  that  the  Board  has  determined  by 
Order  to  be  closely  related  to  banking 
and  pennissible  for  bank  holding 
coBupHues.  Unless  otherwise  noted, 
these  activities  will  he  conducted 
thnHMJhout  the  United  States. 

Eaoi  notice  is  available  for  immediate 
inqiectim  at  the  Federal  Reserve  Bank 
indicatsd.  Once  the  notice  has  been 

I  fm  processing,  it  will  also  be 
r  tot  inspection  at  the  ofBces  of 
tlia  Be«d  ^  Governors,  biteiested 
paneas  may  express  thek  views  in 
writtaig  on  the  i)uestion  whether  the 
proposal  cmnplies  with  the  standards  of 
1 4  of  the  BHC  Act.  taicluding 
r  consummation  of  the  proposal 
aiably  be  expected  to  produce 
I  the  pubhc,  such  as  greater 
B,  increased  competitifm.  or 
» in  dBdency,  that  outweigh 
I  adverse  efiiacts,  such  as  undue 
__  J  of  resources,  decreased  or 
unfair  caaipetition.  conflicts  of 
inlwesln.  w  imsoiuid  bankieg  practices" 
(12  U.S.C  §  1843).  Any  rec^wst  for  a 
hearing  en  this  questi<m  must  be 
accompanied  by  a  statement  of  the 
reeseaa  a  written  presentaticm  would 
not  snSce  in  lieu  of  a  hearing, 
identifyteg  specifically  any  c^estions  of 
fact  IIhI  are  in  dispute,  summarizing  the 
evidMoe  that  would  be  presented  at  a 
hearii^  and  indicating  how  the  party 
comaMnting  would  be  aggrieved  by 
appiovri  of  the  proposal. 

Ualass  otherwise  noted,  comments 
regaidiog  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  19, 1996. 
A.  Federal  Reserve  Bank  of 
Ri^aMnd  (Lloyd  W.  Bostian,  )r.,  Senior 
Vice  President)  701  East  Byrd  Street, 
RichaMmd,  Virginia  23261: 

1.  NiOionsBank  Corporation, 
Charlotte,  North  Carolina;  to  acquire  LDI 
Corporation,  Cleveland,  Ohio,  and 
thmeby  engage  in  leasing  technology 
and  data  processing  equipment, 
telecommunications  products,  and  other 
capital  equipment  and  to  engage  in 


commercial  finance  activities,  pursuant 
to  §§  225.25(b)(5)  and  (b)(l)(iv)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1 .  Community  Trust  Financial 
Services  Corporation,  Hiram,  Georgia;  to 
acquire  Community  Loan  Company, 
Hiram,  Georgia,  through  its  subsidiary. 
Personal  Finance  Service,  Inc., 
Rossville,  Georgia,  and  Rock  City 
Enterprises,  Inc.,  Rockmart,  Georgia, 
and  thereby  engage  in  consumer  finance 
business,  credit  insurance,  and  tax 
planning  and  preparation  services, 
pursuant  to  §§  225.25(b)(l)(i), 
225.25(b)(8)(ii)  and  225.25(b)(21)  of  the 
Board's  Regulation  Y.  The  activities  will 
be  conducted  throughout  the  State  of 
Georgia. 

C  Federal  Reserve  Bank  of  Chicago 
Oames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Midstates  BaiKshares,  Inc.,  Harlan, 
Iowa;  to  engage  de  novo  through  its 
subsidiary.  Midstates  Financial 
Services.  Inc..  Harlan,  Iowa,  in  acting  as 
principal,  agent,  or  broker  for  credit 
related  insurance,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y;  and  in  any  insurance  agency  activity 
in  a  place  where  the  bank  holding 
company  or  a  sut)sidiary  of  the  bank 
holding  company  has  a  lending  office 
and  that  has  a  population  not  exceeding 
5,000,  pursuant  to  §  225.25(b)(8Miii)  of 
the  Board's  Regulation  Y. 

In  addition,  AppKcant  also  proposes 
to  engage  de  novo  through  its 
subsidiary,  Midstates  Trust  and  Farm 
Management,  Inc.,  Harlan,  Iowa,  in  trust 
functions  and  activities,  including 
activities  of  a  fiduciary,  agency  or 
custodial  nature,  pursuant  to  § 
225.255(b)(3)  of  the  Boards  Regulation 
Y;  and  in  real  estate  and  personal 
property  appraising,  pursuant  to  § 
225.25(b)(13)  of  the  Board's  Regulation 
Y. 

D.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

I.  Texhoma  Bancshares.  Inc., 
Texhoma,  Oklahoma;  to  acquire  100 
percent  of  the  nonvoting, 
nonconvertable  preferred  shares  of 
Texhoma  Homes,  Inc.,  Texhoma, 
Oklahoma,  and  thereby  engage  in  the 
development  of  low-to-moderate 
residential  housing,  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y 
Comments  regarding  this  application 
must  be  received  by  March  11, 1996. 


Board  of  Governors  of  the  Federal  Reserve 
System.  February  28, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  96-5005  Filed  3-4-96;  8:45  am] 
BIUJNG  coos  a21»«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centere  fOr  Disease  Control  and 
Prevention 

PNFO-96-10] 

Propoaad  Data  Collacttons  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-3453. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coUectimi  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Prapoaed  Projects 

1.  Supplement  to  HIV/AIDS 
Surveillance  (SHAS)— Extension— 
(0920-0262)  There  continues  to  be 
significant  interest  firom  public  heal,th<- 
commimity,  minority  groupsi.  «id' 
affected  groups  in  obtaining  more 
information  on  persons  with  HIV/AIDS 
infection.  Since  1989.  the  Centers  for 
Disease  Ccmtrol  and  Prevention  (CDC), 
in  collaboration  with  12  state  and  local 
health  agencies,  has  collected  data 
through  the  national  Supplemental  HIV/ 
AIDS  Surveillance  (SHAS)  project.  The 
objective  of  this  project  is  to  obtain 
increased  descriptive  information  on 


persons  with  newly  reported  HIV  and 
AIDS  infections,  including 
socioeconomic  characteristics,  risk 
behaviors,  use  of  health  care  services, 
women's  reproductive  history  and 
children's  health,  and  information  on 


disabilities.  This  information 
supplements  information  that  is 
routinely  collected  through  national 
HIV/ AIDS  surveillance.  The  information 
gained  from  SHAS  is  used  to  improve 
our  understanding  of  minority  issues 


related  to  the  epidemic  of  HIV,  tarRel 
educational  efforts  to  prevent 
transmission,  and  improve  services  for 
persons  with  HIV  disease. 


Respondents 


Georgia 

Calilomia  .... 

Michigan 

New  Mexico 

Arizona  

Colorado 

Connecticut 
Delaware  .... 

Florida  

So.  Carolina 
New  Jersey 
Washington 
Total  


No.  of  re- 
spond- 
ents 


409 
325 
164 
83 
283 
168 
213 
202 
261 
206 
224 
146 


No.  of  re- 
sponses/ 
resporid- 
ent 


Avg.  txjr- 
den/re- 
sponse 

(m  hrs.) 


0.75 
0.75 
0.50 
0.75 
0.75 
0.75 
0.75 
0.50 
0.50 
0.50 
0.75 
0.75 


Total  tXK- 

den  (m 

hrs.) 


307 

244 

82 

62 

212 

126 

160 

101 

131 

103 

168 

110 

1.806 


The  cost  to  the  federal  government  of 
the  SHAS  project  component  of  the 
HIV/ AIDS  Cooperative  Agreement  is 
approximately  $1.85  million. 

2.  Assessment  of  the  Training  Needs 
of  Clinical  and  Environmental 
Laboratories — ^New — The  National 
Laboratory  Training  Network  (NLTN) 
was  established  in  1989  through  a 
cooperative  agreement  between  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Association  of 
State  and  Territorial  Public  Health 
Laboratory  Directors  (ASTPHLD).  Its 
mission  is  to  enhance  the  quality  of 
laboratory  testing  in  the  nation's 
laboratories  by  providing  training 
necessary  for  laboratory  staff  to  improve 
their  knowledge  and  skills  in  all  aspects 
of  the  testing  process.  To  accomplish 
this  mission,  seven  NLTN  offices  were 
established  at  various  sites  throughout 
the  nation  giving  all  states  and 


territories  access  to  laboratory  training 
through  this  Network. 

NLTN  staff  was  charged  with  (1) 
assessing  the  training  needs  (2) 
developing  programs,  (3)  delivering 
training  and,  (4)  evaluating  the 
effectiveness  of  the  training.  Staff  in  the 
seven  offices  must  meet  unique  needs  in 
the  geographical  area  for  which  they  are 
responsible.  Assessing  need  is 
particularly  important  because  more 
than  100,000  laboratories  are  doing 
16,380  different  tests  of  631  analytes. 
NLTN  staff  must  determine  the  most 
efficient  and  effective  means  to  provide 
training  where  the  greatest  need  exits. 

Need  for  training  in  laboratories  may 
be  dependent  on  where  the  laboratories 
are  located  and  what  population  they 
serve.  For  example,  small  laboratories  in 
physicians'  offices  (POLs)  may  have 
very  different  needs  than  large, 
independent  laboratories,  hospital  or 


state  laboratories.  Manufacturers 
develop  different  products  for 
laboratories  that  test  in  high  volumes 
and  can  afford  very  sophisticated 
equipment  than  for  small  laboratories 
that  do  a  limited  number  of  tests. 
Education  and  training  of  personnel  in 
the  laboratories  also  very  considerably. 
Current  training  needs  are  vastly 
different  for  people  who  have  complete 
bachelor's  degrees  in  medical 
technology  or  a  science  and  those  who 
have  no  formal  laboratory  education. 

This  information  collection  request  is 
for  clearance  of  a  bank  of  questions  from 
which  NLTN  staff  may  periodically 
select  certain  ones  to  use  in  survey  to 
assess  needs  -  and  for  flexibility  to 
develop  questions  in  specified  formats 
to  address  specific  practices  related  to 
the  many  tests  available.  This  will  allow 
the  NLTN  to  focus  on  the  appropriate 
lab  type,  target  audience  and  test. 


Responderrts 

No.  of  re- 
spond- 
ents 

No.  of  re- 
sponses/ 
respond- 
ent 

Avg.  txir- 
den/re- 
sponse 
(in  hfs.) 

Total  txjf- 

den  (in 

hrs.) 

t.aboratofy*  . 

2.000 

1 

0.5 

1  000 

Total  

1  000 

*  These  respondents  will  vary  depending  on  the  type  of  need  assessment  required  by  the  laboratory.  In  total,  we  estimate  conducting  no  more 
than  2,000  assessments. 
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UMI 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  dw  Life  Sciences  Research  Office 
(LSRO)  of  the  Federation  of  American 
Sodalias  far  Experimental  Biology 
(FASEB)  is  about  to  begin  a  review  of 
d^  on  the  nutritional  needs  of  infants 
and  to  make  recommendations  on 
appropriate  concentrations  of  nutrients 
in  fwmulas  for  term  infants.  The  Infant 
Formula  Act  of  1980  directed  FDA  to 
ensure  the  safety  and  nutritional  quality 
of  infent  fimnulas.  Nutrient 
specifications  for  infant  formulas  are 
codified  under  the  regulations  for  food 
and  huHian  consumption  that  were  most 
recently  revised  in  1985.  This  review  by 
LSRO/FASEB  was  requested  by  the 
agency,  and  it  is  is  intended  to  provide 
FDA  with  an  up-to-date  review  of  the 
nutritional  needs  of  infants  and  of  how 
those  needs  should  be  reflected  in  the 
levete  of  nutrients  in  formulas  for  term 
infants.  To  assist  in  the  preparation  of 
its  scientific  report,  LSRO/FASEB  is 
inviting  the  submission  of  scientific 
data  and  information  on  this  topic.  In 
addition.  LSRO/FASEB  will  provide  an 
opportunity  for  oral  presentations  at  an 
open  meeting. 

IMTCS:  The  LSRO  will  hold  a  1-day 
public  meeting  on  this  topic  on  May  31. 
1996.  The  meeting  will  begin  at  9  a.m. 
Requests  to  make  oral  presentations  at 
the  open  meeting  must  be  submitted  in 
writing  and  received  by  May  10, 1996. 
Written  presentations  of  scientific  data. 
information,  and  views  should  be 
submitted  on  or  before  May  31, 1996. 
AOOflESSes:  Submit  written  requests  to 
make  oral  presentations  of  scientific 


data,  information,  and  views  at  the  open 
meeting  to  Sue  Ann  Anderson.  Life 
Sciences  Research  Office.  Federation  of 
American  Societies  for  Experimental 
Biology.  9650  Rockville  Pike.  Bethesda. 
MD  20814,  301-530-7030,  and  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857.  Two  copies  of  the 
scientific  data,  information,  and  views 
should  be  submitted  to  each  office. 
FOR  FimTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Yetley.  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-205-^168. 
SUPPLEMBfTARY  INFORMATION:  FDA  has  a 
contract  (223-92-2185)  with  FASEB 
concerning  the  analysis  of  scientific 
issues  that  bear  on  the  safety  of  foods 
and  cosmetics.  The  objectives  of  this 
contract  are  to  provide  information  to 
FDA  on  general  and  specific  issues  of 
scientific  fact  associated  with  the 
analysis  of  human  nutrition. 

The  hifant  Formula  Act  of  1980  (Pub. 
L.  96-359)  directed  that  FDA  ensure  the 
safety  and  nutritional  quality  of  infant 
formulas.  Regulations  for  infant 
formulas  are  codified  in  part  107  (21 
CFR  part  107)  and  include  nutrient 
specifications  for  these  products 
(§  107.100).  These  nutrient 
specifications  were  last  revised  in  1985. 
In  1986,  the  infant  formula  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  were  amended  (Pub.  L.  99- 
570).  Among  the  changes  that  Congress 
made  was  to  add  the  list  of 
specifications  to  section  412(i)(l)  of  the 
act  (21  U.S.C.  350a(i)(l)).  The  act  also 
provides  that  the  Secretary  of  Health 
and  Human  Services  (and  by  delegation 
FDA)  can  revise  this  list  by  regulation 
(section  412(i)(2)  of  the  act). 

Since  1985,  new  data  on  nutritional 
needs  of  infants  have  accumulated  bom 
scientific  investigations.  In  addition,  a 
recommended  dietary  allowance  (RDA) 
was  set  for  selenium  and  estimated  safe 
and  adequate  daily  dietary  intakes 
(ESADDI)  were  recommended  for 
fluoride,  chromium,  and  molybdenum 
by  the  National  Research  Council  in 
1989  (see  Ref.  1).  These  four  minerals 
are  not  included  in  the  nutrient 
specifications  for  infant  formulas  in 
section  412(i)  of  the  act  or  §  107.100. 

FDA  is  announcing  that  it  has  asked 
FASEB,  as  a  task  under  contract  223- 
92-2185,  to  provide  FDA's  Center  for 
Food  Safety  and  Applied  Nutrition  with 
an  up-to-date  review  of  nutritional 
needs  of  infants  and  of  the  resultant 
effects  of  new  information  about 
nutritional  needs  of  infants  on 
recommendations  for  levels  of  nutrients 


in  formulas  for  term  infants.  In  response 
to  this  request.  FASEB  has  directed  its 
Life  Sciences  Research  Office  to  obtain 
state-of-the-art  scientific  information  on 
infant  nutritional  needs  and  related 
scientific  questions  cm  infant  formula 
specifications.  The  LSRO/FASEB  will 
undertake  a  study  and  prepare  a 
documented  scientific  report  that 
summarizes  the  available  information 
related  to  these  questions.  LSRO  has 
advised  FDA  that  in  preparing  this 
report,  it  will  consult  with  academic 
and  medical  experts  and  professional 
organizations  concerned  with 
nutritional  needs  of  infants. 

The  objectives  of  this  report  will 
include  evaluations  of  the  following 
types  of  information:  (1)  New  findings 
on  nutrient  requirements  of  infants  and 
on  any  resultant  need  to  establish  or 
revise  minimum  and  maximimi 
amounts  of  nutrients  required  in 
formulas  for  term  infants;  (2)  for 
macronutrients,  evidence  to  support  the 
addition  of  specific  proteins  (e.g.. 
lactoferrin).  carbohydrates  (e.g..  iKtose). 
or  fats  (e.g..  omega-3  fatty  adds)  to 
infant  formulas;  (3)  information  on  the 
dietary  essentiaUty  of  certain  minerals 
(selenium,  chromium,  molybdeniun. 
and  fluoride),  whether  they  should  be 
included  in  infant  formulas  and.  if  so, 
at  what  levels;  (4)  scientific  information 
on  effects  of  ingestion  of  nucleotides, 
taurine,  carnitine,  urea,  cholesterol, 
glutathione,  and  oligosaccharides;  (5) 
information  on  differences  in  nutrient 
requirements  of  older  infants  (4  months 
of  age  and  older)  compared  to  infants 
younger  than  4  months;  (6)  factors 
afiecting  nutrient  stability  and  the 
product  shelf  life  of  infant  formulas;  and 
(7)  the  scientific  basis  for  use  of 
methods  other  than  the  protein 
efficiency  ratio  (PER)  to  ensure  the 
quality  of  proteins  used  in  infant 
formulas.  A  comprehensive  final  report 
that  docimients  and  summarizes  the 
results  oCthe  evaluation  will  be 
prepared. 

FX)A  and  FASEB  are  announcing  that 
LSRO/FASEB  will  hold  a  public 
meeting  on  this  topic  on  May  31, 1996. 
The  meeting  will  begin  at  9  a.m.  It  is 
anticipated  that  the  public  meeting  will 
be  held  for  1  day,  depending  on  the 
number  of  requests  to  make  oral 
presentations.  Requests  to  make  oral 
presentations  at  the  open  meeting  must 
be  submitted  in  writing  and  received  by 
May  10, 1996.  Written  requests  to  make 
oral  presentations  of  scientific  data, 
information,  and  views  at  the  open 
meeting  should  be  submitted  to  LSRO/ 
FASEB  (address  above)  and  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration 
(address  above).  Two  copies  of  the 


Federal  Register  /  Vol.  61,  No.  44  /  Tuesday,  March  5,  1996  /  Notices 


8629 


material  to  be  presented  must  be 
submitted  to  each  office  on  or  before  the 
date  of  the  open  meeting. 

FDA  and  LSRO/FASEB  are  also 
inviting  submission  of  written 
presentations  of  scientific  data, 
information,  and  views.  These  materials 
should  be  submitted  on  or  before  May 
31, 1996.  Two  copies  of  the  written 
materials  must  be  submitted  to  both 
offices. 

Under  its  contract  with  FDA,  FASEB 
will  provide  the  agency  with  a  scientific 
report  on  or  about  March  31, 1997. 

Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  National  Research  Council, 
"Recommended  Dietary  Allowances."  10th 
ed.,  Washington,  DC,  National  Academy 
Press,  1989. 

Dated:  February  27. 1996. 
William  K.  Hubbud. 

Associate  Commissioner  for  Policy 
Coordination. 
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Health  Care  Financing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Pennsylvania  State 
Plan  Amendment  (SPA) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  hearing. 

StJMMARY:  This  notice  announces  an 
administrative  hearing  on  April  10, 
1996;  10:00  a.m.  in  Room  5020;  3535 
Market  Street,  Philadelphia, 
Pennsylvania  to  reconsider  our  decision 
to  disapprove  Pennsylvania  SPA  94-17. 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  March  20, 
1996. 

FOR  FURTHER  INFORMATKM  CONTACT:  Stan 
Katz.  Presiding  Officer.  HCFA.  Cl-04- 
27,  7500  Security  Boulevard,  Baltimore, 
Maryland  21224-1850,  Telephone:  (410) 
786-2661. 

SUPPiailBfTARY  INFORMATKM:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Pennsylvania  State  plan 
amendment  (SPA)  number  94-17. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR,  Part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 


State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

Pennsylvania  submitted  SPA  94-17 
for  approval  on  December  29, 1995.  The 
issues  involved  in  this  reconsideration 
are  as  follows:  (1)  The  revised 
supplement  submitted  with  SPA  94-17 
provides  for  DSH  payments  to  county 
nursing  facilities  prior  to  the  proposed 
effective  date  of  the  plan  amendment  in 
violation  of  federal  law  at  42  CFR 
447.256(c];  (2)  federal  appropriations 
law,  as  interpreted  by  HCFA  prohibit 
the  "retroactive  payment  adjustments" 
which  would  be  authorized  under  SPA 
94-17;  (3)  the  Department  failed  to 
publish  adequate  public  notice  in 
advance  of  the  alleged  change  in  its 
payment  methods  in  accordance  with 
the  requirements  at  42  CFR  447.205(c); 
and  (4)  the  Department  did  not  submit 
adequate  information  in  support  of  its 
Medicare  upper  limit  assurance  at  42 
CFR  447.272  and  447.253(b)(2). 

In  this  plan  amendment,  the  State  of 
Pennsylvania  revises  significantly  the 
State's  nursing  facility  payment  plan 
methodology  to  provide  the  formula  for 
calculating  a  "disproportionate  share" 
payment  to  county  nursing  facilities  for 
State  fiscal  years  (SFYs)  1993. 1994.  and 
1995. 

These  "disproportionate  share" 
paymentsto county  nursing  facilities 
began  in  SPY  1991  and  were  continued 
in  SPY  1992  under  an  approved  State 
plan  amendment.  The  State  has  revised 
significantly  its  nursing  facility  payment 
methodology  three  times  since  then 
(SFYs  1993,  1994  and  1995).  but  did  not 
amend  the  State  plan  concerning  these 
payments  before  the  payments  were 
made.  Since  Pennsylvania  sought 
approval  of  a  payment  adjustment  that 
was  earlier  than  permissible  under  long- 
standing regulatory  provisions 


governing  efi^ective  dates  for  plan 
amendments,  HCFA  disapproved  the 
amendment. 

Issue  Regarding  Effective  Date  of 
Pajnment  Adjustments 

Federal  regulations  at  42  CFR  447.256 
specify  that  an  approved  state  plan 
amendment  becomes  effective  not 
earlier  than  the  first  day  of  the  calendar 
quarter  in  which  an  approvable 
amendment  is  submitted.  This 
amendment  was  submitted  on  December 
29,  1994.  Consequently,  the  earliest  date 
for  which  Federal  financial 
participation  would  be  available  for 
"disproportionate  share"  payments 
made  under  this  amendment,  if 
approved,  was  October  1.  1994.  Even 
though  this  is  the  proposed  effective 
date  for  SPA  94-17  requested  by  the 
State,  this  amendment  could  not  be 
approved,  as  it  would  provide  for 
retroactive  "disproportionate  share" 
payments  for  periods  prior  to  the 
proposed  effective  date. 

Pennsylvania's  retroactive  payment 
adjustments  are  also  prohibited  by  the 
Department's  appropriations  law.  The 
appropriations  law  provides  that 
Medicaid  payments  may  be  made  for 
any  quarter  with  respect  to  state  plan 
amendments  which  are  in  effect  in  that 
quarter,  and  which  were  submitted  in, 
or  prior  to,  that  quarter  and  approved  in 
that,  or  any  later  quarter.  HCFA  has 
interpreted  this  to  mean  that  there  can 
be  no  retroactive  payments  for  any  plan 
amendment  which  could  result  in  an 
increase  in  Medicaid  payments.  If 
approved,  this  amendment  would  have 
increased  Medicaid  payments  in 
quarters  prior  to  the  quarter  in  which 
the  amendment  was  submitted: 
therefore,  HCFA  had  no  choice  but  to 
disapprove  this  SPA. 

Issue  Regarding  Public  Notice 

Federal  regulations  provide  that 
public  notice  of  any  significant 
proposed  change  in  methods  or 
standards  for  setting  payment  rates  must 
be  published  before  the  proposed 
effective  date  of  the  change. 
Pennsylvania  requested  an  effective  date 
of  October  1.  1994.  However,  the  notice 
published  on  July  31 .  1993,  and  relied 
on  by  the  State  to  support  the  revised 
"disproportionate  share"  payments  for 
SPY  1995,  was  defective.  Even  though 
the  July  31,  1993.  notice  appears  to  be 
adequate  for  the  SFY  1994  revised 
payment  methodology,  it  is  not 
sufficient  for  the  SFY  1995  payment 
methodology  because  it  did  not  contain 
an  estimate  of  the  expected  increases  in 
annual  expenditures  for  SFY  1995.  as 
required  by  Federal  rules.  Pennsylvania 
did  not  submit  a  plan  amendment  for 
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SPY  1995  payments  in  accordance  with 
the  effective  date  rules  of  42  CFR 
447.256(c).  Therefore,  the  State's 
retroactive  payment  adjustments  are  not 
eligible  for  Federal  financial 
participation. 

While  the  State  did  publish  notice  of 
the  SFY  1993  and  1994  adjustment",  the 
State  had  indicated  that  public  notice  is 
not  required  because  this  amendment 
did  not  represent  a  significant  change  in 
the  methods  and  standards  for  setting 
payment  rates.  HCFA  disagreed.  Since 
the  State's  currently  approved  plan 
provides  for  a  nursing  facility  payment 
methodology  for  "disproportionate 
share"  payments  for  SFYs  1991  and 
1992  only,  the  State  does  not  have 
methods  or  standards  to  presently 
authorize  maicing  such  payments. 
Accordingly,  the  submission  of  this 
amendment,  that  established  a  new 
methodology  in  that  a  different 
percentage  of  medical  assistance  cost  is 
used  to  determine  the  "disproportionate 
share"  payments  to  county  nursing 
facilities  for  SFYs  1993, 1994,  and  1995, 
is  a  significant  change  for  setting 
payment  rates  that  must  comply  with 
the  public  notice  requirements  of  42 
CFR  447.205(c).  i 

Issue  Regarding  the  Upper  Limit 

The  State  has  not  provided  sufficient 
documentation  in  support  of  its 
assurance  that  the  Medicare  upper  limit 
will  not  be  exceeded  because  it  did  not 
incorporate  the  "disproportionate 
share"  payments  in  the  upper  Umit 
calculation.  Pennsylvania  was  correct  in 
stating  that  Federal  law  does  not 
prohibit  these  payments;  however,  the 
State  must  establish  that  its  payment 
rates,  including  these  additional 
payments,  meet  the  requirements  of  42 
CFR  447.253(b)(2)  and  447.272.  These 
two  references  state  that  aggregate 
Medicaid  payments,  to  nursing 
facilities,  will  not  exceed  the  amount 
that  can  reasonably  be  estimated  to  have 
been  paid  for  those  services  under  the 
Medicare  payment  principles. 

Issue  Regarding  "Deemed  Approval" 

The  State  contends  TN  94-17  was 
deemed  approved  by  operation  of  law 
because  it  did  not  receive  HCFA's 
request  for  additional  information 
within  90  days  of  HCFA's  receipt  of  the 
State's  amendment.  The  applicable 
regulations  at  42  CFR  447.256(b)  state 
that  if  HCFA  does  not  send  notice  to  the 
State  of  its  determination  as  to  whether 
the  assurances  regarding  a  State  plan 
amendment  are  acceptable  within  90 
days  of  the  date  HCFA  receives  the 
amendment,  the  assurances  and  the 
amendment  will  be  deemed  approved. 
In  this  case,  the  assurances  and  related 


rate  information  were  received  by  HCFA 
on  January  3. 1995,  making  the  90th  day 
April  3, 1995.  As  HCFA  requested 
additional  information  regarding  the 
proposed  amendment  by  letter  dated 
March  31, 1995,  the  90-day  requirement 
was  met.  The  State's  response,  dated 
August  23.  1995,  indicated  that  HCFA's 
request  for  additional  information  was 
postmarked  April  5,  1995,  and  received 
on  April  7. 1995.  By  letter  dated 
September  19. 1995,  the  Philadelphia 
Regional  Office  notified  the  State  that 
the  90-day  requirement  does  not  require 
that  the  State  receive  HCFA's  response 
within  90  days.  Because  the  Regional 
Office  sent  the  response  on  March  31, 
1995,  it  informed  the  State  that  the  90- • 
day  requirement  had  been  met  and  that 
the  amendment  was  not  deemed 
approved. 

The  deficiencies  described  above 
allowed  HCFA  no  choice  but  to 
recommend  disapproval  of 
Pennsylvania  94-17. 

The  notice  to  Pennsylvania 
announcing  an  administrative  hearing  to 
reconsider  the  disapproval  of  its  SPA 
reads  as  follows: 

Ms.  Feather  O.  Houstoun, 
Secretary.  Department  of  Public  Welfare, 
Health  and  Welfare  Building.  P.O.  Box 
2675,  Harrisburg,  Pennsylvania  17120 
Dear  Ms.  Houstoun:  I  am  responding  to 
your  request  for  reconsideration  of  the 
decision  to  disapprove  Pennsylvania  State 
Plan  Amendment  (SPA)  94-17. 

Pennsylvania  submitted  .SPA  94-17  for 
approval  on  December  29,  1994.  The  issues 
involved  in  this  reconsideration  are  as 
follows:  (1)  the  revised  supplement 
submitted  with  SPA  94-17  provides  for  DSH 
payments  to  county  nursing  facilities  prior  to 
the  proposed  effective  date  of  the  plan 
amendment  in  violation  of  federal  law  at  42 
CFR  447.256(c);  (2)  Federal  appropriations 
law.  as  interpreted  by  HCFA  prohibit  the 
"retroactive  payment  adjustments"  which 
would  be  authorized  under  SPA  94-17;  (3) 
the  State  failed  to  publish  adequate  public 
notice  in  advance  of  the  alleged  change  in  its 
payment  methods  in  accordance  with  the 
requirements  at  42  CFR  447.205(c);  and  (4) 
the  State  did  not  submit  adequate 
information  in  support  of  its  Medicare  upper 
limit  assurance  at  42  CFR  447.272  and 
447.253(b)(2). 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  April  10, 
1996,  on  the  Fifth  Floor;  Room  5020;  3535 
Market  Street;  Philadelphia,  Pennsylvania.  If 
this  date  is  not  acceptable,  we  would  be  glad 
to  set  another  date  that  is  mutually  agreeable 
to  the  parties.  The  hearing  will  be  governed 
by  the  procedures  prescribed  at  42  CFR  Part 
430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
presiding  officer.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 


notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  he 
reached  at  (410)  786-2661. 

Sincerely, 
Bruce  C.  Vladeck, 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  section  1316);  42  CFR  section  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Pn^am) 

Dated:  February  23. 1996. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 
|FR  Doc.  96-5001  Filed  3-4-96;  8:45  am) 
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Health  Resources  and  Services 
Administration 

Rural  Health  Research  Centers; 
Availability  of  Funds 

agency:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 
ACTION:  Notice  of  availability  of  funds. 

summary:  The  Office  of  Rural  Health 
Policy  (ORHP),  Heahh  Resources  and 
Services  Administration,  announces 
that  applications  are  being  accepted  for 
cooperative  agreements  to  support  Rural 
Health  Research  Centers.  This  program 
is  authorized  by  Section  301,  Title  III,  of 
the  Public  Health  Service  Act.  These 
centers  will  conduct  policy  relevant 
research  on  rural  health  services  issues 
of  multi-state  and  national  significance, 
and  disseminate  the  findings  of  their 
research. 

This  program  announcement  for  the 
above  stated  program  is  subject  to  the 
appropriation  of  funds.  Applicants  are 
advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should  funds 
become  available  for  this  purpose, 
awards  can  be  made  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program.  At  this  time,  given  a 
continuing  resolution  and  the  absence 
of  FY  1996  appropriations  for  this 
program,  the  award  of  cooperative 
agreements  cannot  be  assured  and  the 
amount  of  funds  available  cannot  be 
estimated.  Should  fiinds  become 
available,  awards  will  be  made  to  up  to 
five  Rural  Health  Research  Centers  for 
up  to  $480,000  per  center  per  year  in 
total  costs  (direct  plus  indirect).  The 
project  period  for  these  cooperative 
agreements  is  not  to  exceed  4  years, 
subject  to  the  availability  of  funds. 
Should  funds  become  available, 
notification  of  the  total  funding  amount 
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available  will  be  mailed  to  all  persons 
who  received  application  packets  from 
the  Grants  Management  Officer,  c/O 
Global  Exchange,  Inc. 
DATES:  Applications  must  be  received 
by  the  close  of  business  May  31. 1996, 
to  be  considered  for  competition. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  committee.  A 
legibly  dated  receipt  htim  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  meeting  the  deadline 
will  be  returned  to  the  applicant. 
ADDRESSES:  Requests  for  application 
packets  and  completed  applications 
should  be  addressed  to:  The  Grants 
Management  Officer,  c/o  Global 
Exchange,  Inc.,  7910  Woodmont 
Avenue,  Suite  400,  Bethesda,  Maryland 
20814;  tel:  1-800-784-0345;  fax:  301- 
652-5264. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  program  aspects, 
contact:  Patricia  Taylor!  Ph.D.,  Office  of 
Rural  Health  Policy,  Room  9-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-0835. 

For  information  or  technical 
assistance  regarding  business,  budget,  or 
financial  issues  contact:  the  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care,  Health  Resources  and 
Services  Administration,  4350  East  West 
Highway,  11th  Floor,  Bethesda, 
Maiyland  20814,  301/594-4260. 

The  Standard  Application  Form  and 
general  instructions  for  competing 
applications.  Form  PHS  398  (revised  5/ 
95)  Public  Health  Service  Grant,  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB  No. 
0925-0001).  The  narrative  description 
of  the  research  plan  and  the  budget 
justification  may  not  exceed  a  combined 
length  of  30  pages. 

SUPPLEMENTARY  mFORMATION: 

Eligible  Applicants 

All  public  and  private  entities,  both 
non-profit  and  for-profit,  are  eligible  to 
apply. 

Information  Session  for  Prospective 
Applicants 

An  information  session  for 
prospective  applicants  will  be  held  at  10 
a.m.,  Wednesday,  April  3, 1996,  in 
Room  H,  Parklawn  Conference  Center, 
Third  Floor,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville  MD.  The 
information  session  will  focus  on  the 


programmatic  and  administrative  details 
of  the  program.  Also,  questions  from 
prospective  applicants  will  be 
answered.  A  summary  of  this  meeting 
will  be  available  by  faxed  request  to 
"Meeting  Summary,  RHRC  Program," 
301/443-2803. 

Applications 

Applicants  should  follow  the 
instructions  in  Application  Form  PHS 
398  where  appropriate  and  the 
Supplemental  Instructions  where 
indicated.  Applicants  are  strongly 
encouraged  to  obtain  the  application 
materials  from  the  Grants  Manager 
Officer,  c/o  Global  Exchange,  Inc.,  at  the 
address  above.  This  will  assure  that 
applicants  have  the  complete 
application  packet  including  the 
Supplemental  Instructions. 

Notification 

In  order  to  allow  ORHP  to  plan  for  the 
Objective  Review  Process,  applicants 
are  encouraged  to  notify  ORHP  in 
writing  of  their  intent  to  apply.  This 
notification  serves  to  inform  ORHP  of 
the  anticipated  number  of  applications 
which  are  being  submitted.  The  address 
is:  Patricia  Taylor,  Ph.D.;  Office  of  Rural 
Health  Policy;  Health  Resources  and 
Services  Administration;  Parklawn 
Building  Room  9-05;  Rockville  MD 
20857.  If  notification  is  offered,  it 
should  be  received  by  April  30. 1996. 

Program  Obiectives 

These  awards  will  enable 
organizations  to  support  research 
centers  that  conduct  policy  relevant 
research  on  rural  health  issues.  Should 
funds  become  available,  awards  will  be 
made  for  up  to  three  general  Rural 
Health  Research  Centers  and  up  to  two 
analytic  Rural  Health  Research  Centers 
for  project  periods  not  to  exceed  4  years. 
These  centers  will  be  expected  to  (1) 
conduct  policy  relevant  rural  health 
services  research  and  policy  analyses 
and  (2)  disseminate  their  research 
findings  and  policy  analyses  to  the  rural 
health  policy  audience. 

Background 

The  objective  of  the  Rural  Health 
Research  Center  cooperative  agreement 
program  is  to  increase  the  aihount  of 
high  quality,  policy  relevant  roral  heahh 
services  research  and  policy  analysis 
being  conducted  in  the  nation.  It  is 
intended  that  the  research  and  policy 
analysis  reports  of  these  centers  will  be 
useful  to  policy  makers  as  they  work  to 
maintain  and  improve  the  availability, 
affordability  and  accessibility  of  health 
care  services  for  rural  residents. 

The  work  carried  out  by  each  center 
will  be  muhi-disciplinary,  conducted 


principally  by  social  scientists  in  such 
disciplines  as  economics,  organizational 
behavior,  statistics,  political  science, 
sociology,  and  geography.  Center  staff 
may  also  include  researchers  from  other 
relevant  disciplines,  for  example, 
medicine,  nursing,  law  and  public 
health. 

The  general  centers  and  analytic 
centers  will  have  different  emphases. 
The  general  Rural  Health  Research 
Centers  will  concentrate  on  rural  health 
services  research.  Individual  projects, 
which  will  generally  require  one  to  two 
years  to  complete,  may  include  but  are 
not  limited  to  collection  and  analysis  of 
new  data,  secondary  analysis  of  existing 
data,  comparative  case  studies,  and 
evaluation  of  demonstration  projects. 
These  centers  will  be  responsive  to  the 
diverse  policy  information  needs  of 
rural  health  policy  makers  in  their 
multi-state  regions  as  well  as  at  the 
national  level. 

The  analytic  Rural  Health  Research 
Centers  will  concentrate  on  analytic 
policy  studies  that  will  be  immediately 
useful  in  national  policy  development 
activities.  These  analyses,  which  will 
generally  be  completed  in  less  than  a 
year,  will  rely  primarily  on  existing 
national  data  bases  or  synthesize 
findings  from  a  variety  of  other  studies 
to  address  national  health  policy  issues 
affecting  rural  residents,  communities 
and  providers.  These  centers  will  have 
demonstrated  capabilities  in  policy 
analysis,  research  methodologies,  and 
data  handling.  In  particular,  they  will 
have  extensive  experience  with  and 
access  to  large  scale  national  data  sets: 
and  expertise  in  the  linkage  of  and 
analyses  across  data  sets. 

In  each  year  of  the  cooperative 
agreement,  a  center  will  be  funded  to 
carry  out  a  number  of  research  or  policy 
analytic  projects.  These  projects 
together  constitute  a  center's  research 
agenda  or  policy  analysis  agenda  for  the 
year.  Each  applicant's  proposed 
research  or  policy  analysis  agenda 
should  be  well  focused,  preferably  on 
no  more  than  three  clearly  delineated 
areas  of  rural  health  services  research  or 
policy.  Examples  of  focus  areas  include 
hut  are  not  limited  to: 

Rural  Health  Care  Financing/System 
Reform 

— Rural  impact  of  Medicare,  Medicaid 

and  private  insurer  policies 
— Rural  impact  of  managed  care, 

including  managed  care  carve-outs. 

on  access,  cost  and  quality  of  health 

and  mental  health  services 
— Rural  considerations  in  health  care 

insurance,  legislative,  regulatory  and 

other  reforms 
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Rural  Systems  Building 

— Maintenance  of  health  services 

capacity  in  rural  communities 

through  system  development 
— Development  and  operation  of  rural 

netWOTS,  managed  care 

organizations,  and  provider  sponsored 

organizations 
— Ahemative  models  for  delivering 

health  services,  including  alternative 

models  for  small  rural  hospitals 

Rural  Heahh  Profassions  Supply 

— Financing' 

—Training 

— Recruitment 

— Retentim 

—Mid-level  health  care  practitioners 

Meeting  the  Heahh  Care  Needs  of  Rural 
Populatiims 

— Low  income  residents 
— Radal  and  cultural  groups 
—Age  groups  (e.g.,  adolescente) 
—Occupational  poups  (e.g.,  farm 

fiuulies) 

Awards  will  he  in  the  form  of 
cooperative  agreements.  The  ORHt* 
involvement  in  the  conduct  of  the 
cooperative  agreements  will  generally 
include: 

•  Approval  of  key  research  staff 

•  Joint  center/program  staff 
participation  in  development  of  the 
centw's  annual  agenda  of  research  and 
policy  analytic  proiects 

•  Possible  center/program  staff 
cooperation  in  study  and  survey  designs 

•  Possible  center/program  staff 
cooperation  in  preparation  and 
publication  of  results 

•  Joint  center/program  staff 
participation  in  designing  strategies  for 
dissemination  of  center  reports  to  the 
rural  heahh  poUcy  audience 

Heahhy  People  2000  •■ 

The  Health  Resources  and  Services 
Administration  urges  applicants  to 
submit  propoaed  research  agendas  that 
address  spetdfic  objectives  of  "Healthy 
People  2000."  Potential  applicants  may 
obtain  a  copy  of  "Healthy  People  2000" 
(Full  Repoftr  Stock  No.  017.-OO1-O0474- 
0)  or  "Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325 
(telephone  202-783-3238). 

Review  Procedures 

Applications  will  be  assessed  for 
responsiveness  to  this  notice.  Any 
applications  fudged  nonresponsive 
because  they  are  incomplete,  in  an 
improper  type  size  or  exceed  the 
spedhed  page  limit  will  be  returned 


without  further  consideration.  All 
responsive  applications  will  undergo 
objective  review  for  scientific  merit. 

Review  Criteria  for  General  Rural 
Health  Research  Centers 

'  Grant  appUcations  for  general  rural 
health  research  centers  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

1.  The  qualifications  and 
achievements  of  the  principal 
investigator,  including  level  of 
productivity  and  quality  of  research  cm 
general  and  rural  health  services;jecord 
in  use  of  research  findings  by  health 
policy  makers  at  state  and  national 
levels;  record  in  timely  completion  of 
Department  of  Health  and  Human 
Services'  funded  health  services 
research  studies;  experience  in  leading 
research  teams;  and  appropriateness  of 
time  commitment.  Expertise  in 
Medicare  and  Medicaid  is  desirable. 

2.  The  multi-disciplinary  mix, 
number,  qualifications  and 
achievements  of  the  senior  personnel  of 
the  center,  including  level  of 
productivity  and  quality  of  research  on 
rural  and  general  health  services, 
demonstrated  methodological  skills,  and 
experience  in  management  and  use  of 
la^  data  sets;  record  in  use  of  their 
research  findings  by  health  policy 
makers  at  state  and  national  levels; 
record  in  timely  completion  of  U.S. 
Department  of  Health  and  Human 
Services'  funded  health  services 
research  studies;  and  appropriateness  of 
their  specific  time  commitments.         % 
Expertise  in  Medicare  and  Medicaid  is 
desirable. 

3.  The  quahty  of  the  organizational, 
physical  and  institutional  arrangements 
to  operate  the  proposed  center, 
including  computer  facilities,  access  to 
large  national  data  sets,  and  the 
availability  of  adequate  space  for 
routine  interaction  among  the  core 
research  staff. 

4.  The  planned  level  of  commitment 
of  the  applicant  institution  to  the 
proposed  center  including  its  specific 
plans  to  support  research  personnel  and 
the  organizational  and  management 
structure  of  the  center. 

5.  The  quality  of  the  two  individual 
research  project  proposals  presented  as 
part  of  this  application. 

6.  The  importance  and  relevance  of 
the  center's  proposed  Year  One  research 
agenda  to  rural  health  policy  issues  of 
multi-state  and  national  concern, 
whether  it  is  focused  on  no  more  than 
three  clearly  delineated  substantive 
areas  of  rural  health  services,  and  degree 
to  which  it  is  a  realistic  and  well 
conceived  program  in  view  of  available 
skills  and  hinding  resources. 


7.  The  appropriateness  of  the 
proposed  budget. 

Review  Criteria  for  Anal3rtic  Rural 
Health  Research  Centera 

Grant  applications  for  analytic  rural 
health  research  centera  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

1.  The  quaUfications  and 
achievements  of  the  principal 
investigator,  including  level  of 
productivity  and  quality  of  national 
health  policy  analyses  on  general  and 
rural  issues;  experience  in  leading 
research  teams;  and  appropriateness  of 
time  commitment.  Expertise  in 
Medicare,  Medicaid  and  rural  health 
poUcy  is  highly  desirable. 

2.  The  multi-disciplinary  mix, 
number,  qualifications  and 
achievooaents  of  the  senior  personnel  of 
the  center,  including  level  of 
productivity  and  quality  of  national 
health  policy  analyses  and  health 
services  resrarch  on  rural  and  general 
issues,  expertise  in  Medicare,  Medicaid 
and  rural  health  pohcy,  demonstrated 
methodological  ^lls,  experience  in 
production  of  analytic  reports  suitable 
for  professional  and  lay  audiences, 
experience  in  management  and  use  of 
large  data  sets,  and  expertise  in  the 
linkage  of  and  analyses  across  data  sets; 
and  appropriateness  of  their  specific 
time  commitments. 

3.  The  record  of  the  applicant 
organization  and  the  lead  investigatora 
in  timely  completion  of  health  services 
research  and  poUcy  analytic  studies 
funded  by  the  U.S.  Department  of 
Health  and  Hiunan  Services. 

4.  The  quality  of  the  organizational, 
physical  and  institutional  arrangements 
to  operate  the  proposed  center, 
including  computer  Eacihties,  access  to 
large  scale  national  data  sets,  and  the 
availability  of  adequate  space  for 
routine  interaction  among  the  core 
research  staff. 

5.  The  quality  of  the  two  individual 
analytic  policy  study  proposals 
presented  as  part  of  this  application. 

6.  The  importance  and  relevance  of 
the  center's  proposed  Year  One  agenda 
of  analytic  policy  studies  to  rural  health 
policy  issues  of  national  concern, 
whether  it  is  focused  on  no  more  than 
three  well  deUneated  substantive  areas 
of  rural  health  policy,  and  the  degree  to 
which  it  is  a  realistic  and  well 
conceived  program  in  view  of  available 
skills  and  hmding  resources. 

7.  The  appropriateness  of  the 
proposed  budget. 

In  awarding  grants,  geographic 
distribution  of  centera  will  be 
considered. 


Other  Information 

The  Rural  Health  Research  Centera 
Grant  Program  has  been  determined  to 
be  a  program  which  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.155. 

Dated:  February  29. 1996. 
Giro  V.  Sumaya, 
Administrator. 

[FR  Doc.  96-5113  Filed  3-4-96;  8:45  am) 
BIUMQ  coca  41M-1»-P 


National  Institutes  of  Health 

National  Center  for  Human  Genome 
Research;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix),  notice  is 
hereby  given  of  the  following  meeting: 

Name  of  Committee:  Human  Genome 
Research  Initial  Review  Group. 

Date-.  March  18. 1996. 

Time-.  2:00-6:00  pm. 

Place:  Teleconference,  NIH,  Building  38A. 
Room  605. 9000  Rockville  Pike.  Bethesda, 
Maryland. 

Contact  Person:  Ms.  Linda  Engel,  Chief, 
Office  of  Scientific  Review.  National  Center 
for  Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  Room  604, 
Bethesda.  Maryland  20892.  (301)  402-0838. 

Purpose  Agenda:  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 
The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C.  The 
applications  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  applications,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 

Dated:  February  28. 1996, 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-5019  Filed  3-4-96;  8:45  am] 

BILUNQ  CODE  4140-01-M 


National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pureuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Nursing  Science 
Review  Committee. 
Date:  March  14-15, 1996. 


Time:  8:30  a.m.  until  adjournment. 

Place:  Holiday  Inn  Chevy  Chase,  Chase 
Meeting  Room.  5520  Wisconsin  Avenue. 
Bethesda.  Maryland  20815. 

Contact  Person:  Dr.  Mary  Stephens-Frazier, 
9000  Rockville  Pike.  Building  45.  Room 
3AN.12.  Bethesda,  Maryland  20892,  (301) 
594-5971. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees.  552(c)(4) 
and  5S2b(c)(6).  Title  5.  U.S.C.  Applications 
and  the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
partial  shutdown  of  the  Federal  Government 
and  urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.361.  Nursing  Research. 
National  Institutes  of  Health.) 

Dated:  February  27. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-5018  Filed  3-4-96;  8:45  am) 

BIUJNQ  COOe  414»-ei-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  a  Closed 
Meeting 

Prusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Nanw  of  SEP:  Endocrine  Disrupting 
Chemicals  and  Women's  Health  Outcomes 
(RFA-96-003). 

I>ata.\4arGh  l»-i21.  1996. 

Time:  8:00  P.M. 

Place:  (3/19/96)  Omni  Europa  Hotel. 
Research  Triangle  Park.  NC.  (3/20-21/96) 
NIEHS,  South  Campus  Building  101-C. 
Research  Triangle  Park.  NC. 

Contact  Person:  Dr.  Carol  Shreffler. 
National  Institute  of  Environmental  Health 
Sciences.  P.O.  Box  12233.  Research  Triangle 
Park,  NC  27709.  (919)  541-1445. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6).  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 


urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113.  Biological  Response  to 
Environmental  Agents:  93.114.  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health.) 

Dated:  February  28. 1996. 
SuMn  K.  Feidaan. 

Committee  Management  Officer,  NIH. 
IFR  Doc.  96-5114  Filed  3-4-96;  8:45  ami 

aiUJNG  CODE  414e-*t-M 


National  Institute  of  Mental  Heatth; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

DDte.  March  21.  1996. 

Time:  10  a.m. 

P/ace:  Geofgetown  Holiday  Inn.  2101 
Wisconsin  Avenue.  N.W..  Washington,  DC; 
20007. 

Contact  Person:  Donna  Ricketts.  Parklawn. 
Room  9-101,  5600  Fishers  Lane,  Rockville. 
MD  20857,  Telephone:  301-443-3936 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U  S.C. 
Applications  and/or  propKisals  and  the 
discussions  could  reveal  confldential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infomiatKin 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarrdnted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93  281.  93.2821 

Dated:  February  28.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH 
[FR  Doc.  96-51 15  Filed  3-4-96.  8:45  ami 

BLUNO  COOC  4140-«1-M 


Sut>8tance  Abuse  and  Mental  Heahh 
Services  Administration 

Cosponsorship  of  the  Caring  for  Every 
Child's  Mental  Healttt:  Communities 
Together  Campaign 

agency:  Center  for  Mental  Health 
Services.  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  opportunity  for 
cosponsorship. 

summary:  The  Center  for  Mental  Heahh 
Services  (CMHS),  a  component  of  the 
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Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA), 
announces  the  opportunity  for  for-profit 
and  nonprofit  organizations  to 
oosponsor  the  Caring  for  Every  Child's 
Mental  Health:  Conunimities  Together 
Campaign. 

DATES:  To  receive  consideration, 
requests  to  [tarticipate  as  a  cosponsor 
must  be  received  by  Ms.  Charlotte 
Mehnron.  Director,  Office  of  External 
Liaison.  CMHS.  Parklawn  Building, 
RocHn  13-103,  5600  Fishers  Lane. 
Rockville.  Maryland  20857;  Fax  (301) 
443-5163.  There  are  no  deadlines 
applicable  to  this  cosponsorship  • 

opportunity. 

RW  RJHTHBI  ■ffOnMATWH  comtact:  Ms. 
Vahia  Montgomery.  Project  Officer, 
Office  of  External  Liaison,  CMHS, 
Parklawn  Building.  Room  13-103,  5600 
Fishers  Lane.  Rockville,  Maryland 
20857;  (301)  443-2792. 
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America's  young  people  are  at  risk, 
and  they  desperately  need  the  Nation's 
attention.  Preliminary  studies  suggest 
that,  at  any  given  time,  at  least  one  in 
five  childieB  and  adolescents  may  have 
behavioral,  emotional,  or  mental  health 
problems  that,  without  help,  can  lead  to 
school  fiailiire,  alcohol  and  other  drug 
use.  family  discord,  or  violence.  At  least 
1  in  20 — or  as  many  as  3  million  young 
people — may  have  a  serious  emotional 
disturbance  that  disrupts  his  or  her 
ability  to  fonction.  Tragically,  an 
estimated  two-thirds  of  all  these  young 
people  are  not  getting  the  help  they 
need. 

Recognizing  the  need  for  increased 
national  awareness  of  and  support  for 
children  and  adolescents  with  mental 
health  problems  and  their  families,  the 
CMHS  initiated  a  4-year  national 
education  campaign  in  October  1994. 
The  campaign,  Caring  for  Every  Child's 
Mental  Health:  Communities  Together, 
hereinafter  called  Children's  Campaign, 
is  managed  by  the  CMHS  Office  of 
External  Liaison  in  collaboration  with 
the  Child,  Adolescent  and  Family 
Branch,  Division  of  Demonstration 
Programs,  CMHS.  CMHS  is  also 
collaborating  with  the  National  Institute 
of  Mental  Health,  a  component  of  the 
National  histitutes  of  Health  (NIH)  and 
the  Maternal  and  Child  Health  Bureau 
in  the  Health  Resoiuces  and  Services 
Administration  (HRSA).  SAMHSA. 
HRSA.  and  NIH  are  agencies  in  the  U.S. 
Department  of  Health  and  Human 
Services. 

The  goals  of  the  Children's  Campaign 
are  to:  (1)  Increase  public  awareness  that 
the  mental  health  of  every  child  and 


adolescent  is  as  important  as  physical 
heahh;  (2)  help  families,  educators, 
health  care  and  social  service 
professionals,  and  others  recognize 
mental  health  problems  in  children  and 
adolescents,  and  seek  appropriate 
intervention  and  services  early;  (3) 
diminish  the  stigma  associated  with 
mentat  health  problems;  (4)  assist  and 
support  the  Comprehensive  Community 
Mental  Health  Services  for  Children 
Program  grantees  with  their  commimity- 
based  education;  and  (5)  nationally 
disseminate  knowledge  gained  from 
model  programs  and  science-based 
research. 

Requirements  of  Cosponsorship 

The  Children's  Campaign  is  seeking 
partnership  with  one  or  more  public 
and  private  for-profit  and  nonprofit 
organizations  to  develop  and  distribute 
information  to  effectively  impart  the 
Children's  Campaign  messages  to  target 
groups,  such  as  children  and 
adolescents  and  their  families;  teachers, 
counselors,  and  principals;  youth 
organizations;  primary  care  providers 
and  mental  health  care  professionals; 
government  agencies;  community 
organizations;  and  the  general  public. 
The  Campaijgn  messages  are: 

•  Every  child's  mental  health  is 
important. 

•  Many  children  have  mental  health 

problems. 

•  These  problems  are  real  and  painful 
and  can  be  recognized  and  treated. 

•  Caring  families  and  communities 
working  together  can  help. 

•  Information  is  available;  call  (800) 
789-2647. 

CMHS  will  reserve  the  right  to 
determine  the  form  and  content  of  the 
information  provided  to  the  target 
groups.  We  envision  cosponsorship 
with  a  wide  variety  of  organizations 
concerned  about  children  and 
adolescents  with  mental  health 
problems  and  their  families  in  the 
development  and  dissemination  of 
information.  The  duties  of  the 
cosponsors  may  include  such  activities 
as  implementation  of  an  information 
campaign  for  dissemination  of  the 
Children's  Campaign  messages, 
including  but  not  limited  to.  printing 
brochures  or  booklets;  production  of 
public  service  announcements  or 
videos;  press  briefings  and  media 
events;  and  production  and  distribution 
of  other  materials,  such  as  posters, 
flyers,  paid  advertising,  and  an  exhibit 
designed  for  young  people,  families, 
educators  or  health  care  providers. 

Availability  of  Funds 

There  are  no  Federal  funds  available 
to  conduct  the  cosponsored  activities  for 


the  Children's  Campaign.  It  will  be  the 
unilateral  responsibility  of  the 
cospQnsor(s)  to  bear  all  costs. 

Eligibility  of  Cospoiisorship 

To  be  eligible,  an  interested  party 
must  be:  (1 )  A  public  or  private 
nonprofit  or  for-profit  organization  or 
corporation  and  (2)  an  entity  that,  by 
virtue  of  its  nature  and  purpose,  has  a 
legitimate  interest  in  the  target  groups. 

Expression  of  Interest 

Each  request  for  cosponsorship 
should  be  in  writing  and  contain 
information  pertinent  to  the 
cosponsorship  opportunity. 

Evaluation  Criteria 

The  cosponsors  will  be  selected  by 
the  Qiildren's  Campaign  management 
staff,  CMHS,  based  on  the  following 
evaluation  criteria:  (1)  The 
qualifications  and  capability  of  the 
interested  party  to  develop  and  produce 
materials  for  dissemination  of  the 
Children's  Campaign  messages  to  the 
target  population,  and  (2)  the  ability  of 
the  interested  party  to  arrange  for 
fimding  for  development  and 
dissemination  of  Children's  Campaign 
information  materials  or  messages. 

Neither  this  notice  nor  actions 
pursuant  thereto,  creates  a  proprietary 
right  or  right  of  any  kind  in  any  natural 
or  artificial  person  requesting 
cosponsorship.  CMHS  has  the  unilateral 
right  to  refuse  to  enter  into  a 
cosponsorship  arrangement  with  any 
entity;  exercise  of  this  right  is  solely 
within  the  discretion  of  CMHS. 
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Other  Infoimation 

Prior  to  the  selection  of  the 
cosponsors.  the  Children's  Campaign 
staff  will  meet  separately  with 
interested  parties  who  best  meet  the 
evaluation  criteria.  In  situations  where 
the  Food  and  Drug  Administration 
(FDA)  regulates  the  labeling  of  products 
manufactured  by  cosponsors,  the 
inclusion  of  the  Children's  Campaign 
logo  on  such  products  will  be  subject  to 
FDA  review  and  may  require  agency 
authorization,  depending  on  how  and 
the  context  in  which  the  logo  is  to  be 
used.  Moreover,  other  Federal  agencies 
may  be  involved  in  the  cosponsorship 
process.  Furthermore,  as  a  general  rule, 
restrictions  will  apply  to  the  use  of  the 
Children's  Campaign  logo  or  other 
indicia,  to  avoid  suggestions  that  DHHS, 
or  any  other  department  or  agency  of  the 
Federal  Government,  endorses  any  of 
the  products  involved  in  the  Children's 
Campaign.  Once  details  of  the  program 
have  been  mutually  agreed  upon, 
cosponsors  will  be  required  to  enter  into 
a  cosponsorship  agreement  vrith  the 


CMHS  setting  forth  the  rights  and 
responsibilities  of  the  cosponsor  and 
CMHS,  especially  the  right  of  CMHS  to 
approve  the  Children's  Campaign 
messages  and  use  of  the  Campaign  logo. 

Dated:  February  29, 1996. 
Richard  Kopanda, 
Acting  Executive  Officer.  SAMHSA. 
|FR  Doc.  96-5119  Filed  3-4-96;  8:45  ami 

BILUNQ  CODE  41U-ao-P 


Current  List  of  Lalwratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Latwratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
fit)m  uj)dated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  bom  the  monthly  listing 
thereafter. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301) 443-6014. 
SUPPLBNBfTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratcmes  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards.which 
laboratories  must  meet  in  order  to 
conduct  luine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 


on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certiTicalion  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA. 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21,  Nashville, 
TN  37211. 615-331-5300 

Alabama  Reference  Laboratories.  Inc.,  543 
South  Hull  St.,  Montgomery.  AL  36103, 
800-54 1  -4931/205-263-5745 

American  Medical  Laboratories.  Inc.,  14225 
Newbrook  Dr..  Chantilly.  VA  22021,  703- 
802-6900 

Associated  Pathologists  Laboratories.  Inc.. 
4230  South  Bumham  Ave..  Suite  250,  Las 
Vegas.  NV  89119-5412,  702-733-7866 

Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP).  500Chipeta 
Way.  Salt  Lake  City,  UT  84108,  801-583- 
2787 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little  Rock, 
AR  72205-7299.  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer.  WI  53223, 
4 1 4-355-4444/800-877-701 6 

Cedars  Medical  Center.  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136.  305-325-5810 

Centinela  Hospital  Airpmrt  Toxicology 
Laboratory.  9601  S.  Sepulveda  Blvd.,  Los 
Angeles,  CA  90045.  310-215-6020 

Clinical  Reference  Lab,  11850  West  8Sth  St.. 
Lenexa,  KS  66214,  800-445-6917 

CompuChem  Laboratories,  Inc..  3308  Chapel 
Hill/Nelson  Hwy.,  Research  Triangle  Park. 
NC  27709.  91^-549-8263/800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc.. 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

CORNING  Clinical  Laboratories.  4771  Regent 
Blvd..  Irving,  TX  75063,  800-526-0947 
(formerly:  Damon  Clinical  Laboratories. 
Daraon/MetPath) 

CORNING  Clinical  Laboratories.  875 
Greentree  Rd.,  4  Parkway  Or.,  Pittsburgh, 
PA  15220-3610.  800-284-7515  (formerly: 
Med-Chek  laboratories.  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories) 

CORNING  Clinical  Laboratories,  24451 
Telegraph  Rd.,  Southfield.  MI  48034.  800- 
444-0106  ext.  650  (fbrmeriy:  HealtbCare/ 
Preferred  Laboratories,  HealthCare/ 
MetPath) 

CORNING  Clinical  Laboratories  Inc.,  1355 
Mittel  Blvd..  Wood  Dale.  IL  60191.  708- 


595-3888  (formeriv:  MetPath,  Inc., 

CORNING  MetPath  Clinical  Laboratories) 
CORNING  Clinical  Laboratories.  South 

Central  Divison.  2320  Schuetz  Rd..  .St. 

Louis,  MO  63146,  800-288-7293  (formerly: 

Metropolitan  Reference  Laboratories.  Inc.) 
CORNING  Clinical  Uboratory,  Onu  Malcolm 

Ave..  Teterboro.  N|  07608,  201-.193-5000 

(formeriy:  MetPath.  Inc  .  a)RNING 

MetPath  Clinical  Laboratories) 
a)RNING  National  Center  for  Forensic 

Science.  1901  Sulphur  Spring  Rd  . 

Baltimore,  MD  21227.  410-536-1485 

(formerly:  Maryland  Modical  Latmratory. 

Inc.,  National  Center  for  Forensic  .Scienr.nl 
CORNING  Nichols  Institute.  7470-A  Mission 

Valley  Rd.,  San  Diego.  CA  92108-4406, 

800-446-4728/61 9-68<>-3200  (formeriy 

Nichols  Institute.  Nichols  Institute 

Substance  Abuse  Testing  (NISAT)) 
Ckix  Medical  Centers.  Department  of 

Toxicology.  1423  North  lefFerson  Ave.. 

Springfield.  MO  65802.  800-876-3652/ 

417-836-3093 
Dept.  of  the  Navy.  Navy  Drug  Screening 

Laboratory,  (^reat  Lakes.  IL,  Building  38-H. 

Great  Lakes.  IL  60088-5223.  70»-688- 

2045/70»-6«8-4171 
Diagnostic  Services  Inc.,  dba  DSI.  4048  Evans 

Ave..  Suite  301.  Fort  Myers.  FL  33901. 

813-936-5446/800-735-5416 
Doctors  Laboratory.  Inc..  P.O.  B<jx  2658.  2906 

)ulia  Dr..  Valdosta,  GA  31604.  912-244- 

4468, 
DrugProof,  Division  of  Dynacare/l^boratory 

of  Pathology.  LLC,  1229  Madison  St..  Suite 

500.  Nordstrf>m  Medical  Tower,  Seattle. 

WA  98104.  800-698-0180/206-386-2672 

(formerly:  Laboratory  of  Pathology  of 

Seattle,  Inc.,  DrugPrtx)f,  Division  of 

Laboratory  of  Pathology  of  Seattle,  Inc.) 
DrugScan.  Inc.  P.O.  Box  2969,  1119  Meams 

Rd.,  Warminster.  PA  18974.  215-674-9310 
ElSohly  Laboratories,  Inc..  5  Industrial  Park 

Dr..  Oxford.  MS  38655.  601-236-2609 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison,  WI  53715,  60fr-26'/- 

6267 
Harrison  Laboratones.  Inc.,  9930  W.  Highway 

80,  Midland.  TX  79706.  800-725-3784/ 

915-563-3300  (formeriy:  Harrison  & 

Associates  Forensic  laboratories) 
Holmes  Regional  Medical  Center  Toxicology 

Laboratory.  5200  Babcock  St.,  N.E..  Suite 

107.  Palm  Bay.  FL  32905.  407-726-9920 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Ave..  Cincinnati,  OH  45229.  513- 

569-2051 
LabOne,  Inc..  8915  Lenexa  Dr.,  Overland 

Park.  Kansas  66214.  913-888-3927 

(formerly:  Center  for  Laboratory  Services,  a 

Division  of  LaljOne,  Inc.), 
Laboratory  Corporation  of  America,  13900 

Park  Center  Rd  ,  Hemdon,  VA  22071.  703- 

742-^3100  (Formerly:  National  Health 

Laboratories  Incorporated) 
Laboratory  Corporation  of  America.  21903 

68th  Ave.  South.  Kent.  WA  98032.  20fr- 

395-4000  (Formerly:  Regional  Toxicology 

Services) 
Laboratory  Corporation  of  America  Holdings, 

1120  Stateline  Rd.,  Southaven.  MS  38671, 

601-342-1286  (Formerly:  Roche 

Biomedical  Laboratories,  Inc.) 
Laboratory  Corporation  of  America  Holdings. 

69  First  Ave.,  Raritan,  NJ  08869.  800-437- 
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4986  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 
Labcvatory  Specialists,  Inc.,  113  Janell  Dr.. 

Belle  Chasse,  LA  70037,  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 
Ave..  Marshfield,  WI  54449,  715-389- 
3734/800-222-5835 
MedExpress/National  Laboratory  Center. 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology.  3000 
Arlington  Ave.,  Toledo,  OH  43699-0008, 
419-381-5213 
Medlab  Qinical  Testing.  Inc.,  212  Cherry 
Lane,  New  Castle,  DE  19720.  302-65S- 
5227 
MedTox  Laboratories,  Inc..  402  W.  County 
Rd.  D.  SL  Paul.  MN  55112,  800-832-3244/ 
612-636-7466 
Methodist  Hospital  of  Indiana,  Inc.. 
Department  of  Pathology  and  Laboratory 
Medicine,  1701  N.  Senate  Blvd., 
Indianapolis.  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory.  221  N.E.  Glen  Oak  Ave., 
Peoria,  IL  61636.  800-752-1835/309-671- 
5199 
MetroLab-Legacy  Laboratory  Services,  235  N. 
Graham  St..  Portland.  OR  97227,  503-413- 
4512,  80a-237-7808(x4512) 
National  Psychopharmacology  Laboratory. 
Inc.,  9320  Park  W.  Blvd..  Knoxville,  TN 
37923,  800-251-9492 
National  Toxicology  Laboratories.  Ina.  1100 
California  Ave.,  Bakersfield.  CA  93304, 
805-322-4250 
Northvrest  Toxicology.  Inc.  1141  E.  3900 
South.  Sah  Lake  City.  UT  84124. 800-322- 
3361 
Oregon  Medical  Laboratories,  P.O.  pox  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972,503-687-2134 
Pathology  Associates  Medical  Laboratories, 
East  11604  Indiana,  Spokane,  WA  99206, 
509-926-2400 
PDLA,  Inc.  (Princeton),  100  Corporate  Court, 
So.  Plainfield,  NJ  07080,  908-769-8500/ 
800-237-7352 
PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr..  Menio  Park.  CA  94025. 415- 
328-6200/800-446-5177 
PharmChem  Laboratories.  Inc..  Texas 
Division.  7606  Pebble  Dr..  Fort  Worth.  TX 
76118.  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 
Physicians  Reference  Laboratory.  7800  West 
110th  St..  Overland  Park.  KS  66210.  913- 
338-4070/800-621-3627 
Poisonlab.  Inc.,  7272  Clairemonl  Mesa  Rd.. 
San  Diego.  CA  92111.  619-279-2600/800- 
882-7272 
Premier  Analytical  Laboratories,  15201  I-IO 
Bast.  Suite  125,  Channelview.  TX  77530. 
.713-457-3784  (formerly:  Drug  Labs  of 
Texas) 
Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204.  800- 
473-6640 
Puckett  Laboratory.  4200  Mamie  St.. 
Hattiesbuigh.  MS  39402,  601-264-3856/ 
800-844-8378 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond.  VA  23236. 
804-378-9130 


Scott  &  White  Drug  Testing  Laboratory.  600 
S.  25th  St.,  Temple.  TX  76504,  800-749- 
3788 
S.E.D.  Medical  Laboratories.  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
244-8800,  800-999-LABS 
Sierra  Nevada  Laboratories,  Inc..  888  Willow 

St.,  Reno.  NV  89502.  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91045, 
818-989-2520 
SmithKline  Beecham  Clinical  Laboratories, 
801  East  Dixie  Ave.,  Leesburg,  FL  34748, 
904-787-9006  (formerly:  Doctors  & 
Physicians  Laboratory) 
SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  CA  30340, 
770-452-1590  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy..  Schaumburg,  IL  60173, 
708-885-2010  (formerly:  International 
Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown,  PA  19403,  800- 
523-5447  (formerly:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row.  Dallas,  TX  75247, 
214-638-1301  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 
1737  Airport  Way  South.  Suite  200. 
Seattle,  WA  98134.  206-623-8100 
South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Suite  6.  Tempe,  AZ  85283,  602-438- 
8507 
St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205,  1000  N.  Lee  St., 
Oklahoma  City,  OK  73102,  405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
2703  Clark  Lane,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  314-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave..  Miami,  FL  33166,  305-593- 
2260 
TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave..  Woodland  Hills,  CA  91367,  818-226- 
4373  (formerly:  Laboratory  Specialists, 
Inc.;  Abused  Drug  Laboratories;  MedTox 
Bio- Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 
UNILAB.  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800/818-343-8191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory), 

No  laboratories  withdrew  from  the 
Program  during  February  1996. 
Richard  Kopanda, 

Acting  Executive  Officer.  Substance  Abuse 
and  Mental  Health  Services  Administration. 
|FR  Doc.  96-5132  Filed  3^1-96;  8:45  am) 

BILLING  CODE  4iaO-2(Mi 


ADVISORY  COMMISSION  ON 
INTERGOVERNMENTAL  RELATIONS 

Notice  of  Public  Hearing 
Postponement  and  Extended  Comment 
Period 

Due  to  scheduling  conflicts  and  other 
issues  prohibiting  the  participation  of 
several  commissioners,  the  Advisory 
Commission  on  Intergovernmental 
Relations  (AC3R)  has  postponed  the 
scheduled  March  8  public  hearing  on 
the  preliminary  report,  The  Role  of 
Federal  Mandates  in  Intergovernmental 
Relations  until  Tuesday,  March  26, 
1996.  The  exact  time  and  location  of  the 
rescheduled  hearing  will  be  announced 
as  soon  as  the  information  is  available. 

In  addition.  ACIR  is  extending  the 
public  comment  period  on  the 
preUminary  report  until  Friday,  March 
29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Advisory  Commission  on 
Intergovernmental  Relations,  800  K 
Street,  NW,  Suite  450,  South  Tower, 
Washington.  DC  20575.  Phone:  (202) 
653-5540/FAX:  (202)  653-5429/ 
Internet:  irO02529€Snterramp.com. 

Dated:  March  1, 1996. 
William  E.  Davis, 
Executive  Director 

(FR  Doc.  96-5252  Filed  3-4-96;  8:45  ami 
BILUNQ  OOOE  S500-01-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-320-4130-02-24 1A] 

Notice  of  Proposed  Information 
Collection 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  and  request  for 

comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
annoimcing  its  intention  to  request 
approval  for  the  collection  of 
information  from  mining  claimants  and 
operators  conducting  activities  on  the 
PubUc  Lands  under  the  authority  of  the 
mining  laws.  The  purpose  of  the 
collection  is  to  prevent  unnecessary  or 
undue  degradation  and  prevent 
impairment  of  wilderness  suitability  as 
required  by  Sections  302(b)  and  603(c) 
the  Federal  Land  Policy  and 
Management  Act. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  6, 1996  to  be  assured  of 
consideration. 


ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Bureau  of  Land  Management,  1849  C 
Street  NW,  Room  401LS,  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOl40@attmail.com.  Please  include 
"ATTN:  Surface  Management"  and  your 
name  and  return  address  in  your 
Internet  message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401, 1620 
L  Street.  NW,  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7;45  A.M.  to 
4:15  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Deery,  (202)  452-0353. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.8(d).  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
proposed  collection  of  information  to 
solicit  comments  on  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Accordingly,  BLM  will  not 
require  any  of  the  information  proposed 
to  be  collected  as  described  below  until 
it  receives  and  analyzes  any  comments 
and  obtains  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.,  and  OMB  assigns  a 
clearance  number. 

In  1980.  the  BLM  published  two  final 
rules  to  establish  procedures  for 
managing  prospecting,  exploration, 
mining  and  processing  activities  on 
lands  subject  to  the  operation  of  the 
mining  law  (45  FR  13974,  March  3, 1980 
and  45  FR  78902,  November  26, 1980). 
The  two  rule  makings  put  into  place  the 
regulations  at  43  C.F.R.  Subpart  3802 
(Exploration  and  Mining,  Wilderness 
Review  Program)  and  Subpart  3809 
(Surface  Management).  The  principal 
authorities  for  these  two  sets  of 
regulations  are  the  mining  law  (30 
U.S.C.  22  et  seq.)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 


U.S.C.  1701  etseq.).  OMB  approved  the 
information  collections  contained  in 
these  regulations  and  assigned  OMB 
clearance  numbers  1004-0110  (34  C.F.R. 
3802)  and  1004-0104  (43  C.F.R.  3809). 

BLM  and  the  public  generally  refer  to 
the  two  sets  of  regulations  as  the 
"surface  management"  regulations. 
Under  the  terms  of  these  rules,  anyone 
planning  to  conduct  activities  the  public 
lands  under  the  mining  law  must 
submit  various  types  of  information  to 
the  BLM  to  obtain  a  benefit:  use  of  the 
public  lands  to  prospect,  explore, 
develop,  mine,  or  process  Federally 
owned  mineral  resources  pursuant  to 
the  mining  law.  Depending  on  the  lands 
involved  in  the  activity,  the  mining 
claimant  or  operator  must  submit  the 
information  in  either  a  Notice  (43  C.F.R. 
3809.1-3)  or  a  Plan  of  Operations  (43 
C.F.R.  3802.1-4  and  3809.1-5).  Casual 
use  activities  require  no  submission  of 
information  to  the  BLM  in  either  set  of 
regulations.  For  the  convenience  of  the 
public.  BLM  proposes  to  treat  both  rules 
in  a  single  information  collection 
approval.  Consolidation  of  the 
information  collection  burden  is 
appropriate  because  on  several 
occasions,  activities  regulated  under 
both  sets  of  regulations  have  been 
embraced  by  a  single  mineral  property 
under  the  control  of  a  single  operator. 

The  types  of  information  generally 
contained  within  each  type  of  response 
include:  (1)  The  mining  claimant  or 
operator's  name,  address  and  phone 
number;  (2)  the  activity's  location;  (3) 
when  available,  the  mining.claim 
recordation  numbers);  (4)  the  methods 
and  equipment  to  be  employed  during 
the  operations;  (5)  a  description  of  the 
proposed  activity  sufficient  to  locate  it 
on  the  ground;  (6)  a  description  of 
reclamation  or  mitigation  measures  to 
be  employed  to  prevent  unnecessary  or 
undue  degradation;  (7)  a  description  of 
location  of  aircraft  landing  areas;  (8)  a 
description  of  access  routes  and 
equipment  used  in  construction;  and  (9) 
a  description  of  measures  to  be  taken 
during  periods  of  non-operalion.  In 
addition  to  the  project  information, 
various  types  of  financial  information, 
financial  instruments  and  forms 
associated  with  bonding  and  financial 
guarantees  required  to  ensure 
reclamation  will  be  required  under 
pending  modifications  of  43  C.I'.R. 
3809.  For  details  on  these  requirements, 
see  the  proposed  bonding  regulations  at 
56  FR  31602,  publi.shed  on  July  11. 
1991. 

When  mining  claimants  or  operators 
propose  to  conduct  mineral 
development  operations  on  the  public 
lands,  they  may  have  to  submit 
information  to  State  agencies  as  well. 


Prior  to  the  promulgation  of  the  surface 
management  regulations,  relatively 
robust  State  programs  were  developed 
in  most  of  the  western  States.  In 
recognition  of  these  programs,  the 
regulations  explicitly  allow  for  the 
creation,  by  memorandums  of 
agreement,  of  joint  Sfafe/Federal 
programs  for  administraticn  and 
enforcement  of  the  regulations  Thus,  in 
addition  to  the  information  noted  above, 
any  information  currently  required  by 
State  mining  or  rer;lainPtion  laws  and 
regulations  for  a  permit  or  other 
approval  to  conduct  exploration  or 
mining  operations  is  to  be  submitted 
BLM  and  the  appropriate  State  ag«?ncy. 

When  the  required  information  is 
properly  filed,  BLM  uses  the 
information  to  determine  if  the 
proposed  activities  will  prevent 
unnecessary  or  undue  degradation  of 
the  public  lands.  If  lands  under 
wilderness  review  are  involved.  BLM 
will  also  make  a  determination 
regarding  the  prevention  of  wilderness 
impairment.  In  the  latter  case,  a 
determination  that  impairment  may 
occur  will  result  in  the  rejedion  of  the 
proposed  plan.  In  the  case  where  there 
is  no  land  under  wilderness  review, 
BLM  will  either  approve  a  plan  as 
submitted  if  it  prevents  unnecessary  or 
undue  degradation  or  modify  it  to 
prevent  unneces.sar>-  or  undue 
degradation.  In  making  both  of  these 
detenninations,  BLM  makes  use  of  the 
National  Environmental  Policy  Act 
(NEPA)  process. 

For  Notice  level  actions,  the 
information  submitted  by  the 
respondent  is  subject  to  review  by  BLM 
field  staff,  but  no  BLM  approval  is 
necessary.  BL.M  will  examine  any^ 
activity  that  may  result  in  unnecessary 
or  undue  degradation.  In  the  event  an 
activity  may  result  in  unnecessary  or 
undue  degradation.  BLM  will  advise  the 
respondent  not  to  undertake  that 
activity  unless  it  is  modified  to 
eliminate  the  conflict.  Road 
construction  resulting  in  inside  ruts 
greater  than  three  feet  can  prompt  .i 
consultation  ruquirenient  if  the  BI.M 
decides  such  consultation  is  necessan,'. 

Based  on  BLM's  experience 
administering  the  surface  management  • 
program  over  the  past  15  voars,  the 
public  reporting  burden  for  this  fiitirf 
collection  is  estimated  to  averag*;  15 
hours  per  response.  The  nfspondents  ere 
mining  claimants  and  operators  of 
prospet:ting.  exploration,  mining,  .iiid 
processing  operations.  The  number  ol 
responses  per  respondent  is  one  per 
operation,  and  most  responses  are 
generally  sufficient  for  several  \ears 
worth  of  proposed  activities.  The 
number  of  responses  per  year  is 
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estimated  to  be  about  1.300.  The 
estimated  total  annual  burden  on  new 
respondents  is  collectively  19,500 
hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  February  28, 1996. 
AiiiiBtta  L.  Clweki  I 

Regulatory  Management  Team. 
IFR  Doc.  96-4993  Filed  3-4-96;  8:45  am) 
■UJNG  COOE  4310-S«-P  | 


pMO-d10-131(M>1-24 1A1 

Extension  of  Currently  Approved 
Infomwtion  Coitoction;  0MB  Approval 
Numbw  1004-0162 

AGBCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  and  request  for 

comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
extension  of  approval  for  the  collection 
of  information  from  those  persons  who: 
(1)  Submit  a  notice  of  intent  (Form 
3150-4)  to  conduct  oil  and  gas 
geophysical  exploration  operations  on 
Federal  lands,  and  (2)  submit  a  notice  of 
completion  (Form  3150-5)  of  oil  and  gas 
exploration  operations.  BLM  uses  the 
information  to  determine  who  is 
conducting  geophysical  operations  on 
public  lands  and  to  ensure  that 
appropriate  measures  are  taken  to 
protectee  environment  as  required  by 
the  National  Environmental  Policy  Act 
of  1969. 

DATE:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  6. 1996  to  be  considered. 
ADDRESSES:  Ck>mments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Bureau  of  Land  Management.  1849  C. 
Street  NW.  Room  401  LS  Bldg.. 
Washington,  D.C.  20240. 

Comments  may  be  sent  via  Internet  to: 
WOl40eattmail.com.  Please  include 
"Attn:  1004-0162"  and  your  name  and 
return  address  in  your  Internet  message. 
Comments  may  be  hand  delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401,  L 
Street.  NW.  Washington,  D.C. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  A.M.  to 
4:15  PJvi.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Austin.  (202)  452-0340. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.8(d),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
proposed  collection  of  information  to 
solicit  comments  on  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

The  Mineral  Leasing  Act  (MLA)  of 
1920  (30  U.S.C.  181  et  seq.)  gives  the 
Secretary  of  the  Interior  responsibility 
for  oil  and  gas  leasing  on  approximately 
570  million  acres  of  public  lands  and 
national  forests,  and  private  lands 
where  mineral  rights  have  been  retained 
by  the  Federal  Government.  The  Act  of 
August  7, 1947,  (Mineral  Leasing  Act  of 
Acquired  Lands)  authorizes  the 
Secretary  to  lease  lands  acquired  by  the 
United  States  (30  U.S.C.  341-359).  The 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.) 
establishes  a  public  land  policy  and 
provides  for  the  management, 
protection,  development  and 
enhancement  of  the  public  lands. 

The  regulations  at  43  CFR  Group  3150 
establish  procedures  for  conducting  oil 
and  gas  geophysical  exploration 
operations  on  public  lands  when 
authorization  for  such  operations  is 
required  from  the  Bureau  of  Land 
Management  (BLM).  The  regulations 
were  last  revised  in  1988.  The  notice  of 
intent  (Form  3150-4)  to  conduct  oil  and 
gas  geophysical  exploration  operations 
and  the  notice  of  completion  (Form 
3150-5)  of  oil  and  gas  exploration 
operations  were  developed  in  1990.  and 
the  information  required  from  the 
public  remains  the  same. 

BLM  needs  the  information  requested 
on  the  notice  of  intent  to  allow  it  to 
process  applications  for  geophysical 
exploration  operations  on  public  lands 
and  manage  environmental  compliance 
requirements  in  accordance  with  the 
laws,  regulations,  and  land  use  plans. 
BLM  uses  the  information  to  determine 
that  geophysical  operation  activities 
will  be  conducted  in  a  manner 
consistent  with  the  regulations,  local 
land  use  plans,  and  Environmental 


Assessments.  BLM  needs  the 
information  requested  on  the  notice  of 
completion  to  determine  whether 
rehabilitation  of  the  lands  is  satisfactory 
or  whether  additional  rehabilitation  is 
necessary. 

The  forms  may  be  submitted  in 
person  or  by  mail  to  the  proper  BLM 
office.  The  company  name,  address  and 
phone  number  is  needed  to  identify  the 
person/entity  conducting  operations. 
BLM  assigns  the  BLM  Case  Number  to 
track  each  specific  operation.  Where  a 
particular  operation  requires  State 
approval  also,  the  State  Case  Number  is 
assigned  by  the  appropriate  State  agency 
so  that  the  Bureau  may  coordinate 
exploration  activity  with  the  State.  The 
legal  land  description  is  required  to 
determine  where  the  involved  public 
lands  are  located. 

Based  on  its  experience  administering 
onshore  oil  and  gas  geophysical 
exploration  activities.  BLM  estimates 
the  public  reporting  burden  for 
completing  the  notice  of  intent  (Form 
3150-4)  to  conduct  geophysical 
exploration  operations  is  one  hour.  BLM 
estimates  it  will  take  an  average  time  of 
20  minutes  to  complete  the  notice  of 
completion  (Form  3150-5)  of  oil  and  gas 
exploration  operations.  The  information 
required  is  clearly  outlined  on  the  form 
and  in  the  terms  and  conditions 
attached.  The  information  is  already 
maintained  by  the  respondents  for  their 
own  record-keeping  purposes  and  needs 
only  to  be  transferred  or  attached  to  the 
forms. 

It  is  estimated  that  approximately  600 
notices  of  intent  and  600  notices  of 
completion  will  be  filed  annually  for  a 
total  annual  burden  of  800  hours. 
Respondents  vary  fitjm  small  businesses 
to  major  corporations. 

Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  Form  3150-4  or  3150-5  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT.  All 
responses  to  this  notice  vtrill  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  part  of  the  public  record. 

Dated:  February  29, 1996. 
Annetta  L.  Gieek, 

Regulatory  Management  Team.  Chief. 
[FR  Doc.  96-5104  Filed  3-4-96;  8:45  am] 
BILUNQ  CODE  4310-S4-P 
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[WO-310-131(M)1-24 1A] 

Extension  of  Currently  Approved 
Information  Collection;  0MB  Approval 
Number  1004-0145 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
extension  of  approval  for  the  collection 
of  information  which  will  be  used  to 
determine  the  eligibility  of  an  applicant 
to  hold,  explore  for,  and  produce  oil  and 
gas  on  Federal  lands.  The  information 
supplied  allows  the  Bureau  of  Land 
Management  to  determine  whether  an 
applicant  is  qualified  to  conduct 
geophysical  operations  and  to  hold  a 
lease  to  obtain  a  benefit  under  the  terms 
of  the  Mineral  Leasing  Act  of  1920. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  6. 1996  to  be  considered. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Bureau  of  Land  Management.  1849  C 
Street  NW,  Room  401  LS  Bldg., 
Washington,  D.C.  20240. 

Comments  may  be  sent  via  Internet  to: 
WOl40@attmail.com.  Please  include 
"Attn:  1004-0145"  and  your  name  and 
address  in  your  Internet  message. 

Comments  may  be  hand  delivered  to 
the  Bureau  of  Land  Management 
Administrative  record.  Room  401  L 
Street.  N.W..  Washington.  D.C. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Austin,  (202)  452-0340. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.8(d),  BLM 
is  required  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  a 
proposed  collection  of  information  to 
solicit  comments  on  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  t^je  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

The  Mineral  Leasing  Act  (MLA)  of 
1920  (30  U.S.C.  181  et  seq.)  gives  the 
Secretary  of  the  Interior  responsibility 
for  oil  and  gas  leasing  on  approximately 
570  million  acres  of  public  lands  and 
national  forests,  and  private  lands 
where  mineral  rights  have  been  reserved 
by  the  Federal  Government.  The  Act  of 
May  21,  1930  (30  U.S.C.  301-306), 
authorizes  the  leasing  of  oil  and  gas 
deposits  under  railroads  and  other 
rights-of-way.  The  Act  of  August  7.  1947 
(Mineral  Leasing  Act  of  Acquired 
Lands),  authorizes  the  Secretary  to  lease 
lands  acquired  by  the  United  States  (30 
U.S.C.  341-359). 

The  regulations  at  43  CFR  Group.3100 
outline  procedures  for  members  of  the 
public  to  submit  applications,  offers, 
statements,  petitions,  and  various  forms. 
BLM  needs  the  information  requested  in 
the  applications,  statements  and 
petitions  to  determine  whether  an 
applicant  is  qualified  to  hold  a  lease  to 
obtain  a  benefit  under  the  terms  of  the 
MLA  of  1920  and  its  subsequent 
amendments  and  implementing 
regulations. 

BLM  uses  the  information  to 
determine  the  eligibility  of  an  applicant 
to  lease,  explore  for,  and  produce  oil 
and  gas  on  Federal  lands.  Applicants 
may  submit  information  in  person  or  by 
mail  to  the  proper  BLM  office  or  the 
Department  of  the  Interior,  Minerals 
Management  Service.  Applicants  are 
required  to  certify  that  they  are  citizens 
of  the  United  States,  and  do  not  own  or 
control  in  excess  of  246,080  acres  each 
in  public  domain  and  acquired  lands  of 
Federal  oil  and  gas  leases  in  a  particular 
State  as  required  by  law  under  30  U.S.C. 
184(d)(1).  and  in  accordance  with  the 
regulations  at  43  CFR  3101.2  and  3102. 
L^al  descriptions  of  lands  are  required 
to  determine  where  the  involved 
Federal  lands  are  located.  The  names 
and  addresses  are  needed  to  identify  the 
applicant  and  allow  the  authorized 
officer  to  ensure  that  the  applicant 
meets  the  requirements  of  the  law.  An 
attorney-in-fact  or  agent  signature  is 
needed  only  if  an^attomey  or  agent  is 
filing  the  information  required  on  behalf 
of  an  applicant  or  lessee.  The 
information  required  on  the  statements, 
petitions,  offers  and  applications  is 
needed  for  orderly  processing  of  oil  and 
gas  leases  and  is  needed  to  comply  with 
the  terms  and  conditions  of  the  statutes. 
BLM  also  needs  the  information  to 
determine  whether  an  entity  is  qualified 
to  hold  a  lease  to  obtain  a  benefit. 
Attestations  to  compliance  with  the 
regulations  concerning  parties  of 
interest  and  qualifications  is  necessary, 


subject  to  criminal  sanctions  in 
accordance  with  18  U.S.C,  Section 
1001.  If  the  information  contained  on 
the  applications  statements,  petitions 
and  offers  is  not  collected,  the  leasing  of 
oil  and  gas  could  not  occur  to  allow  a 
benefit  and  millions  of  dollars  in 
revenue  to  the  Federal  Government 
would  be  lost. 

All  information  collections  in  the 
regulations  at  43  CFR  Subparts  3000- 
3120  that  do  not  require  a  form  are 
covered  by  this  notice.  BLM  intends  to 
submit  these  information  collections 
collectively  for  approval  by  the  Office  of 
Management  and  Budget,  as  they  were 
originally  submitted  and  approved. 

Breakdown  of  iNr^oRMATiON 
Collections  and  Total  Hours 


Intormation 
coUection 

No.  of 

re- 
sponses 

Report- 
ing 
hours 
per  re- 
spond- 
ent 

Total 
hours 

3100.3-1  

3100.3-3 

3101.2-^(a)  ... 

3101.2-6 

3101.3-1  

3103.4-1  

3105.2 

30 
50 
10 
10 
50 
20 

150 
50 
20 
50 
40 
60 

100 
30 

150 

500 
20 
20 
20 
20 

1 

1 

1 

1.5 

1 

2 

2 

2 

1 

1 

1 

1 

2 

1 

.5 
.5 

1 

1 

1 

1 

30 
50 
10 
15 
50 
40 
300 

3105.3 

100 

3105.4 

20 

3105.5 

50 

3106.&-1  

3106.8-2 

3106.8-3 

3107.8 

40 

60 

200 

30 

3108.1  

75 

3108.2 

250 

3109.1  

20 

3152.1  

20 

3152.6 

20 

3152.7 

20 

Total  .... 

1.400 

1.400 

Based  on  its  experience  managing  oil 
and  gas  lea.sing  activities.  BLM 
estimates  that  it  will  take  an  average  of 
1  hour  to  complete  the  applications, 
petitions,  offers  and  statements 
required.  The  applicants  have  access  to 
records,  plats  and  maps  neres.sary  for 
providing  legal  land  descriptions.  The 
type  of  information  necessary  is 
outlined  in  the  regulations  and  is 
already  maintained  by  the  respondents 
for  their  own  record-keeping  purposes 
and  needs  only  to  be  compiled  in  a 
reasonable  format.  The  estimate  also 
includes  the  time  required  for 
assembling  the  information,  as  well  as 
the  time  of  clerical  personnel  if  needed. 

BLM  estimates  that  approximately 
1,400  applications,  offers,  petitions  or 
statements  will  be  filed  annually  for  a 
total  of  1.400  refwrting  hours. 
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Respondents  vary  from  individuals  to 
small  businesses  and  major 
corporati(His. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  part  of  the  pubUc  record. 

Dated  February  29, 1996. 
Annetta  L.  CoBekt 

Chief,  Reffilatory  Management  Team. 
(FR  Doc  96-5105  Filed  3-4-96;  8:45  ami 
■LUNQ  COM  4310-M-P 


(lfT-040-06-1020-001 

Notice  Of  Intent  to  Amend  Management 
Framework  Plan 

AQBCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice  of  intent  to  amend 

Management  Framework  Plan. 


summary:  The  Bureau  of  Land 
Management  (BLM)  is  preparing  an 
Environmental  Assessment  (EA)  to 
consider  a  proposed  amendment  to  the 
Pinyon  Management  Framework  Plan 
(MFP).  The  proposed  amendment  would 
consider  alternatives  for  additional 
opportunities  for  land  tenure 
adjustments  in  Iron  County.        ■ 
DATES:  The  comment  period  for 
identification  of  issues  for  the  proposed 
plan  amendment  will  commence  with 
the  date  of  publication  of  this  notice. 
Comments  must  be  submitted  on  or 
before  April  14, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  L.  Tait,  Beaver  River  Resource 
Area  Manager,  Bureau  of  Land 
Management,  Cedar  City  District,  176 
D.L.  Sargent  Drive,  Cedar  City.  Utah 
84720,  telephone  (801)  586-2401. 
Comments  on  the  proposed  plan 
amendment  should  be  sent  to  the  above 
address. 

SUPPI^ieiTARY  INFORMATION:  The 
Beaver  River  Resource  Area  (BRRA)  Of 
the  Cedar  City  district,  BLM,  is 
proposing  to  amend  the  Pinyon  MFP  to 
allow  for  land  tenure  adjustments  on  the 
following  federal  properties  not 
previously  identified  in  the  MFP: 

Federal  land:  5,975.71  acres 

Salt  Lake  Meridian 

T.  35  S.,  R.  17  W.. 

Sec  18  Iot»  1,  2.  3.  4;  E'/^jSWA;  E^hNV/V*; 
T.  35S.,  R.18W.. 

Sections:  13;  14  EW,  24  NW'/.; 
T.  34  S..  R.  17  W.,  I 

Sec  19  lots  3  and  4  inclusive: 
T.  33  S.  R.  17  W., 

Sections:  23  W'/j;  34  W'/^;  35  W'/fe; 
T.  31  S.,  R.  13  W., 

Sections:  1  lots  4,  5.  and  12:  3: 4  lots  1  to 
4  and  7  to  10,  inclusive;  5  lots  1  to  6. 


inclusive.  11,  and  12;  6  lots  1  and  2;  8 

B'/i;  9;  10  WVz;  20  E'/i; 
The  main  purpose  is  to  identify  and 
analyze  the  land  for  exchange  to  private 
parties  for  acquisition  of  lands  that  result  in 
a  net  gain  of  important  and  manageable 
resource  values  on  public  land.  The  United 
States  is  considering  the  acquisition  of  the 
following  described  NON-FEDEBAL: 

Land:  6,590.44  acres 

Salt  Lake  Meridian 

T  "IS  S    R  18  W 

Sections:  23  NW'A;  25  W'/i;  27  N'A;  29 
NV2;  33  SV2;  34  NVz;  35  W'/z. 
T  11  S    R  15  W 

Sections:  2;  16;  36  W'/iNE'/i,  W'A,and 
NWASE'A. 
T.  31  S.,  R.  17  W., 

Section  32; 
T.  32  S.,  R.  17  W. 

Sections:  2  lots  1  to  4,  inclusive.  S'AN'/j, 
SWV«,  N'/jSEV«,  and  SW'ASEV*;  16. 
T.  34  S.,  R.  19  W., 

Section  16. 

Lands  transferred  out  of  Federal 
Ownership  as  a  result  of  the  exchange,  would 
be  available  to  meet  the  various  needs  of  the 
respective  parties.  An  EA  will  be  prepared  to 
analyze  the  impacts  of  this  proposed  plan 
amendment  and  alternatives. 

Public  participation  is  being  sought  at  this 
initial  stage  in  the  planning  process  to  ensure 
the  MFP  amendment  addresses  all  issues, 
problems  and  concerns  firom  those  interested 
in  the  management  of  lands  within  the 
BRRA.  Necessary  amendments  to  the 
approved  plan  will  keep  the  document 
viable. 
Doug  Koza, 

Acting  State  Director,  Utah. 
(FR  Doc.  96-5020  Filed  3-4-96;  8:45  ami 

BILUNG  CODE  4310-OO-P 


Minerals  Management  Service 

Aboriginal  Title  and  Rights  Claims 
Information  in  Cook  Inlet  and  Prince 
William  Sound,  AL 

AGENCY:  Minerals  Management  Service 
(MMS),  Department  of  the  Interior. 
ACTION:  Request  for  information 
regarding  claims  of  aboriginal  title  and 
rights  in  Cook  Inlet  and  Prince  William 
Sound  of  southern  Alaska. 

SUMMARY:  This  notice  solicits  factual 
data  relevant  to  claims  pf  aboriginal  title 
and  rights  to  unspecified  portions  of  the 
Alaska  Federal  Outer  Continental  Shelf 
(OCS)  included  in  the  areas  proposed 
for  lease  in  CX^S  Lease  Sales  149  (Cook 
Inlet)  and  158  (Gulf  of  Alaska/Yakutat). 
In  a  separate  Federal  Register  notice, 
the  Department  of  the  Interior 
announced  receipt  of,  and  requested 
comments  on,  a  petition  for  rulemaking 
on  issues  regarding  claimed  aboriginal 
title  and  aboriginal  hunting  and  fishing 
rights  of  federally  recognized  tribes  in 
Alaska  exercisable  on  the  OCS. 


DATES:  Comments  on  this  request  for 
information  are  requested  through  April 
4, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  Paul  Stang,  Chief,  Branch  of 
Leasing  Coordination,  Office  of  Program 
Development  and  Coordination,  (MS- 
4410)  Minerals  Management  Service, 
381  Elden  Street,  Hemdon.  Virginia 
20270-4817.  Please  indicate  that  your 
comment  is  in  response  to  the  request 
for  factual  data  regarding  aboriginal  title 
and  rights  on  the  Alaska  OCS. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Quinn  at  (703)  787-1191. 
SUPPLEMBiTARY  INFORMATION:  The 
Minerals  Management  Service  (MMS) 
exercises  the  delegated  duties  of  the 
Secretary  of  the  Interior  under  the  Outer 
Continental  Shelf  (OCS)  Lands  Act,  43 
U.S.C.  1331  et  seq.  for  management  of 
the  resources  of  the  OCS,  the  seabed 
seaward  of  three  miles  from  the 
coastline  (except  in  the  case  of  Texas 
and  Florida).  Pursuant  to  the  current 
1992-1977  5-Year  OCS  Leasing 
Program,  annoimced  July  1, 1992,  MMS 
has  advanced  to  the  final  planning 
stages  for  the  scheduled  1996  offering  of 
natural  gas  and  oil  leases  on  the  federal 
OCS  in  Cook  Inlet,  Sale  149.  This  is  the 
fourth  federal  OCS  lease  sale  in  Cook 
Inlet.  The  State  of  Alaska  has  included 
portions  of  Cook  Inlet  in  28  of  its 
offshore  lease  sales. 

The  Native  Villages  of  Eyak,  Tatilek, 
Chenega,  Port  Graham,  and  Nanwalek 
have,  through  correspondence,  petition 
and  litigation,  advised  MMS  of  their 
claims  of  aboriginal  title  and  aboriginal 
hunting  and  fishing  rights  to 
unspecified  portions  of  the  sale  area. 
The  Villages  are  located  in  the  Cook 
Inlet  and  Prince  William  Sound  area  of 
southern  Alaska.  The  Villages  have 
submitted  a  petition  for  rulemaking 
requesting  the  promulgation  of 
regulations  that  recognize  and  protect 
such  Villages'  "exclusive  fishing  rights" 
on  the  Alaska  OCS.  Petitioners  claim 
that  there  is  legal  support  for  the 
existence  and  recognition  of  such  rights 
under  the  doctrine  of  aboriginal  title 
and  that  such  Villages  have  "exclusively 
used  and  occupied"  the  OCS  for 
"subsistence  ptirposes"  since  "time 
immemorial".  The  Villages  assert  that 
Sale  149  would  interfere  with  fhe 
existence  of  their  rights  and  deprive 
them  of  mineral  income  rightfully 
theirs.  This  information  will  also  be 
considered  in  making  final  decisions  on 
Sale  149,  Cook  hilet  and  Sale  158,  Gulf 
of  Alaska,  Yakutat. 

The  Government  has  consistently 
taken  the  position  that  no  person  or 
entity  has  title  to,  or  hunting  and  fishing 
rights  on,  the  Alaska  OCS,  which  is 
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subject  to  the  paramount  authority  of 
the  Federal  Government  exercised 
pursuant  to  the  above  cited  statute.  In 
fairness  to  the  Villages,  however,  the 
MMS  is  carefully  pursuing  a  factual 
inquiry  into  the  potential  nature  and 
extent  of  such  Native  claims.  MMS 
requests  that  any  knowledgeable  party 
submit  any  information  pertinent  to  the 
Villages'  claims  regarding  the  federal 
OCS,  whether  such  information 
supports  or  disputes  the  claims. 

Tne  MMS  has  received  a  report  on 
claimed  aboriginal  use  of  the  OCS  from 
Kayak  Island  to  the  Lower  Cook  Inlet. 
That  report  suggests  that  even  if 
aboriginal  claims  could  exist  on  the 
OCS,  the  factual  predicate  for  a  claim  by 
the  Native  Villages  of  Eyak,  Tatilek, 
Chenega,  Port  Graham,  and  Nanwalek, 
is  not  present.  The  MMS  invites 
comments  on  that  report  which  can  be 
obtained  by  contacting  Paul  Stag  or 
William  Quinn  at  the  addresses  shown 
above. 

MMS  also  invites  knowledgeable 
parties  to  provide  factual  responses  to 
any  of  the  following  questions  and  to 
supply  any  other  relevant  information: 

1.  What  is  the  physical/territorial 
location  of  the  "ancestral  fishing  areas" 
on  the  federal  OCS  of  each  of  the  five 
Native  Villages?  Please  cite  known 
anthropological  data  regarding  historical 
use  indicating  that  the  use  occurred 
more  than  three  miles  from  the  coastline 
on  the  federal  OCS. 

2.  What  is  the  size  of  each  Village's 
historical  fishing  areas  on  the  federal 
OCS?  Do  any  of  them  overlap?  Have  the 
dimensions  and  geographic  descriptions 
of  such  areas  remained  constant  over 
time?  If  not,  please  describe  how  they 
have  changed. 

3.  How  long  has  each  Village  used 
such  areas  on  the  federal  OCS?  During 
this  period  has  such  historical  use  been 
continuous  and  exclusive  of  others? 

4.  For  what  type  of  subsistence  uses 
have  such  areas  on  the  federal  OCS  been 
historically  used? 

a.  To  what  extent,  if  any,  have  they 
been  exclusively  and  continually  used 
in  this  manner?  If  so  for  how  long?  What 
distance  from  the  coast  have  these 
activities  occurred? 

b.  If  such  use  was  ever  interrupted,  for 
what  reason  and  for  how  long? 

c.  What  species  of  fish,  invertebrates, 
birds,  and/or  marine  mammals  were 
hunted  over  the  federal  OCS? 

(i)  During  what  time  of  year  was  each 
species  hunted? 

(ii)  At  what  depth? 

(iii)  What  kinds  of  equipment  were 
historically  used  to  harvest  such 
resoiut:es?  Are  newer  or  different 
methods  and  equipment  used  now?  If 
so,  when  did  such  changes  occur? 


'5.  What  was  the  impact  of  Russian  or 
American  expansion  into  the  region  on 
such  uses? 

6.  Has  the  possession  and  use  of  such 
areas  been  exclusive  of  other  Alaska 
Native  entities? 

If  not,  is  there  any  evidence  of  "joint" 
or  "concurrent"  use  by  other  Villages? 
If  so,  what  is  the  basis  and  nature  of 
such  joint  usage  and  when  did  such 
usage  begin? 

7.  When  was  the  first  use  of  the 
seabed  and  its  resources  and  by  whom? 
Its  mineral  resources  (including 
geological  and  geophysical  work 
preparatory  to  such  exploitation)? 

MMS  will  consider  all  such 
information  (along  with  responses  to  the 
other  request  mentioned  above)  in 
making  final  decisions  on  Sale  149  and 
Sale  158. 

Dated:  February  26. 1996. 
Cynthia  Quarterman, 

Director,  Minerals  Management  Service. 
[FR  Doc.  96-5008  Filed  3-4-96:  8:45  ami 

BILUNG  CODE  431(MMR-M 


Bureau  of  Mines 

Termination  of  Advisory  Committee 

AGENCY:  Bureau  of  Mines,  Interior. 
ACTION:  Notice  of  termination  of  the  U.S. 
Bureau  of  Mines  Advisory  Board. 

SUMMARY:  In  accordance  with  41  CFR 
101-6.1027,  Termination  of  advisory 
committees,  the  U.S.  Bureau  of  Mines 
Advisory  Board  terminates  its  charter, 
effective  November  7, 1995. 
DATES:  Termination  of  the  charter  of  the 
U.S.  Bureau  of  Mines  Advisory  Board, 
will  be  effective  as  of  November  7,  1995. 
ADDRESSES:  U.S.  Bureau  of  Mines.  U.S. 
Department  of  the  Interior,  810  Seventh 
Street,  N.W.,  Washington.  D.C.  20241. 
Tel:  (202)  501-9365. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  contact  David  S.  Brown 
at  the  address  and  telephone  identified 
above. 

Dated:  January  26, 1996. 
Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management 

and  Budget. 

[FR  Doc.  96-5000  Filed  3-4-96;  8:45  ami 

BHJJNG  COOE  43ia-69-M 


National  Parte  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 


by  the  National  Park  Service  before 
February  24.  1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
March  20.  1996. 
Carol  D.  Shull. 
Keeper  of  the  National  Register. 

FLORIDA 
Volusia  County 

Bethune — Cookman  College  Historic  District. 
(Historic  Resources  of  Daytona  Beach).  620 
Dr.  Mary  McLeod  Bethune  Blvd  .  Oa>-tona 
Beach.  96000298 

MARYLAND 

Frederick  County 

Buwlus  Mill  House.  8123  Old  Hagerstown 
Rd..  Spoolsville.  96000300 

Somerwt  County 

Tull,  William  T,.  House.  MD  413.  W  side  of. 
Westover,  96000302 

Worcester  County 

CrockeU  House.  900  Market  .St..  Pocomoke 

City.  96000299 
Mar-Va  Theater.  103  Market  St.,  Pocomoke 

City,  96000301 

MASSACHUSETTS 
Worcester  County 

Whitney  Tavern,  11  Patriots  Rd..  Templefon 
and  Gardner.  96000304 

NEW  YORK 

Erie  County 

Citizens  National  Bank.  5  W  Main  .St  . 
Springville.  96000295 

Scobey  Power  Plant  and  Dam.  |ct.  of  Sf.otwv 
Hill  Rd.  and  Cattaraugus  Cr..  Springville 
vicinity.  96000296 

OKLAHOMA 

Garfield  County 

Enid  Cemeter>'  and  (^lvar>  Catholii 
Cemetery.  200  block  of  W  Willow  Ave.. 
Enid.  96000305 

WISCONSIN 

Door  County 

Meridian  (schooner)  ((ireat  Lakes  .Shipwrecks 
of  Wisconsin)  Address  Restricted.  Sister 
Bay  vicinity.  96000294 

La  Crosse  County 

District  School  No.  1.  MS  14/61  Eof  )ct.  with 
WI  35.  Shelby.  96000303 

|FR  Doc.  96-!>026  Filed  .3-4-96;  8:45  ani| 
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Burwu  of  Reclamation 

BaH>«tt>  Advisory  Council  Meeting 

AGBICY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  meeting. 


SUMMRY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  review  and 
status  of  the  CALFED  Bay-Delta 
Program;  financial  strategy  for  the  long- 
term  program;  review  and  discussion  of 
the  draft  alternatives;  and  scoping  for 
the  long-term  program.  This  meeting  is 
open  to  the  public.  For  the  meeting, 
interested  persons  may  make  oral 
statements  to  the  BDAC  or  may  file 
written  statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  9:00  am  to 
4:00  pm  on  Thursday,  March  21, 1996. 
ADDRESS:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Beverly 
Garland  Hotel.  1780  Tribute  Road  (at 
Exposition  Boulevard/West), 
Sacramento,  CA. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Sharon  Gross,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

8UPPLiae«TARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  Califania's 
natiiral  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  ov^^ight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort  is  being 
carried  out  under  the  policy  direction  of 
CALFED.  A  group  of  citizen  advisors 
representing  California's  agricidtural, 


environmental,  urban,  business,  fishing, 
and  other  interests  who  have  a  stake  in 
finding  long  term  solutions  for  the 
problems  affecting  the  Bay-Delta  system 
has  been  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  as  the 
Bay-Delta  Advisory  Council  (BDAC)  to 
advise  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  CALFED  Bay-Delta 
Program,  BDAC  provides  a  forum  to 
help  ensure  public  participation,  and 
will  review  reports  and  other  materials 
prepared  by  CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155,  1416  Ninth  Street, 
Sacramento.  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Dated.  February  27, 1996. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 
IFR  Doc.  96-5098  Filed  3-4-96;  8:45  ami 

MIXING  CODE  4310-M-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Papenwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project, 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  AVS  Industry  Seminar 
Questionnaire. 

OMB  Approval  Number:  Not  yet 

Abstract:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services.  The 
information  supplied  by  this 
questionnaire  will  determine  customer 
satisfaction  with  AVS  Industry 
Seminars  and  to  identify  future  topics  of 
interest. 

Bureau  form  number:  None. 


Frequency:  On  Occasion. 

Description  of  Respondents:  Industry 
groups. 

Estimated  Completion  Time:  10 
minutes. 

Annual  Responses:  75. 

Annual  Burden  Hours:  15. 

Bureau  Clearance  Officer:  John  A. 
Trelease,  202-208-2617. 

Dated:  February  23, 1996. 
Gene  E.  Krueger, 

Acting  Chief  Office  of  Technology 

Development  and  Transfer. 

|FR  Doc.  96-5108  Filed  3  4  96;  8:45  am] 

BIUJNO  CODE  431O-06-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  consolidated 
actions  entitled  ElfAtochem  North 
America.  Inc.  versus  United  States,  et 
al.  Civil  Action  No.  92-7458  and 
United  States  versus  Witco  Corporation, 
Qvil  Action  No.  94-0662  (E.D.  Pa.),  was 
lodged  on  February  27, 1996,  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
consent  decree  resolves  the  United 
States'  claim,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA"),  against  defendant  Witco 
Corporation  ("Witco")  in  Civil  Action 
No.  94-0662,  and  Witco's  counterclaim 
against  the  United  States,  on  behalf  of 
the  Departments  of  Commerce,  the 
Army,  and  the  General  Services 
Administration  ("Settling  Federal 
Agencies"),  in  Civil  Action  No.  94-0662 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA")  for  contamination  at  the 
Myers  Property  Superfund  Site  in 
Franklin  Township,  Hunterdon  Coimty, 
New  Jersey  (the  "Site").  In  the  proposed 
consent  decree,  Witco  will  pay  the 
United  States  $400,000  in  settlement  of 
the  United  States'  claims  for  past 
response  costs  incurred  by  EPA  at  the 
Site,  and  to  dismiss  its  counterclaim 
against  the  Settling  Federal  Agencies. 
The  Settling  Federal  Agencies  agree  to 
pay  into  the  Hazardous  Substance 
Superfund  the  sum  of  $600,000  in 
reimbursement  of  EPA's  past  response 
costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fiom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
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consent  decree.  Comments  should  be 
addressed  to.  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  ElfAtochem  North 
America,  Inc.  versus  United  States,  et 
al.,  Civil  Action  No.  92-7458  and 
United  States  versus  Witco  Corporation, 
Civil  Action  No.  94-0662  (E.D.  Pa.),  DOJ 
Ref.  Number  90-11-2-662A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1250,  Philadelphia,  Pennsylvania 
19106;  the  Region  li  Office  of  the 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  NY  10278;  and 
the  Consent  Decree'  Library,  1120  G 
Street.  NW.,  4th  Floor,  Washington,  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
loel  M.  Graas, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[PR  Doc.  96-5034  Filed  3-4-96;  8:45  am) 

BILUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2).  notice  is  hereby  given  that 
on  February  20, 1996,  a  Consent  Decree 
was  lodged  in  United  States  v.  Hercules, 
et  al..  Civil  Action  No.  89-562-SLR, 
with  the  United  States  District  Cotut  for 
the  District  of  Delaware. 

The  Complaint  in  this  case,  as 
amended,  was  filed  under  Sections  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980.  as  amended 
("CERCLA"),  42  U.S.C.  §§9606  and 
9607,  with  respect  to  the  Delaware  Sand 
&  Gravel  Superfund  Site  ("DS&G  Site") 
located  in  New  Castle  County, 
Delaware,  against  numerous  defendants, 
many  of  whom  have  agreed  to 
settlement  terms  under  prior  consent 
decrees.  Pursuant  to  the  terms  of  the 
Consent  Decree  with  Harvey  &  Harvey, 
Inc.,  the  United  States  will  receive  a 
payment  of  $1.3  million  over  four  years 
for  costs  incurred  in  connection  with 
the  Site. 


UMI 


The  IDepartment  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Hercules,  et  al..  Civil 
Action  No.  89-562-SLR,  Ref.  No.  90- 
1 1-2-298.  The  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  District  of 
Delaware,  Chemical  Bank  Plaza,  1201 
Market  Street.  Suite  100,  Wilmington, 
Delaware  19899.  Copies  of  the  Consent 
Decree  may  also  be  examined  and 
obtained  by  mail  at  the  Consent  Decree 
Library.  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005  (202-624-0892) 
and  the  offices  of  the  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  When  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $11.00  (twenty-five  cents 
per  page  reproduction  costs)  payable  to 
the  "Consent  Decree  Library." 
Joel  M.  Grass, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  96-5035  Filed  3-4-96;  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehenshre 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  IDepartmental 
policy  and  28  CFR  §  50.7,  notice  is 
hereby  given  that  on  February  21, 1996, 
a  proposed  consent  decree  in  United 
States  V.  Reliance  Battery  Mfg.  Co.,  Civil 
Action  No.  1-94-CV-80018,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Iowa.  This 
consent  decree  represents  a  settlement 
of  claims  against  Reliance  Battery  Mfg. 
Co.,  William  S.  Grant,  and  Rosemary  V. 
Grant  ("Defendants")  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §9601  et 
sea. 

On  April  25, 1994,  the  United  States 
filed  a  Complaint  pursuant  to  Sections 
107(a)  and  (c)(3)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  §  9607(a)  and 
(c)(3)  for  response  costs  and  punitive 
damages  against  Defendants. 
Subsequently,  the  United  States  and 
E)efendants  reached  a  settlement  which 
resolves  the  issues  set  forth  in  the 
Complaint.  Under  this  settlement 


between  the  United  States  and 
Defendants.  Defendants  will  pay  the 
United  States  $20,000  towards  response 
costs  incurred  by  the  United  States  in 
connection  with  the  release  of 
hazardous  substances  from  the  Reliance 
Battery  Mfg.  Co.  facility  in  Councjl 
Bluffs,  Iowa.  The  consent  decree  also 
provides  that  Defendants  will  clean  up 
existing  contamination  at  the  Reliance 
Battery  Mfg.  Co.  site  and  will  reimburse 
the  United  States  for  all  costs  it  incurs 
in  connection  with  this  cleanup.  In 
addition,  the  consent  decree  contains 
measures  designed  to  prevent  future 
releases  of  hazardous  substances  to  the 
environment. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Reliance  Battery  Mfg. 
Co..  D.J.  ref.  90-11-2-961. 

The  proposed  consent  decree  may  be 
examined  at  the  following  locations:  (1) 
Office  of  the  United  States  Attorney. 
Southern  District  of  Iowa,  115  U.S. 
Courthouse,  East  1st  and  Walnut  Streets. 
Des  Moines,  Iowa;  (2)  Office  of  the 
Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Ave,  Kan.sas 
City,  ICansas;  and  (3)  the  Consent  Decree 
Library,  1120  G  Street,  NW..  4th  Floor, 
Washington.  DC  20005.  A  copy  of  the 
proposed  consent  decree  may  tie 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $13.00  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  96-5036  Filed  3-4-96;  8:45  ami 
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Antitrust  Division 

United  States  v.  Browning-Ferris,  Inc.; 
Proposed  Rnai  Judgntent  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16  (b)-(h),  that  a  proposed 
Final  Consent  Judgment,  Stipulation, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  the  above-captioned  case. 
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On  February  15. 1996.  the  United 
States  filed  a  civil  antitrust  Complaint  to 
prevent  and  restrain  Browning-Ferris 
Industries.  Inc.  ("BFI"),  Browning-Ferris 
Industries  of  Iowa,  Inc.  ("BFII").  and 
Browning-Ferris  Industries  of 
Tennessee,  Inc.  ("BFTT")  from 
maintaining  and  enhancing  their  market 
power  by  using  contracts  that  have 
restrictive  and  anticompetitive  effects, 
in  violation  of  Section  2  of  the  Sherman 
Act.  156  U.S.C.  2. 

The  Complaint  alleges  that:  (1) 
Defiendant  BFTT  has  market  power  in 
small  containerized  hauling  service  in 
Uie  Memphis,  TN  market  and  Defendant 
BFn  has  market  power  in  small 
containerized  hauling  service  in  the 
Dubuque.  lA  market;  (2)  Defendants, 
acting  with  specific  intent,  used  and 
enforced  contracts  containing  restrictive 
provisions  to  exclude  and  constrain 
competition  and  to  maintain  and 
enhance  their  market  power  in  small 
containerized  hauling  service  in  those 
markets;  (3)  in  the  context  of  their  large 
maricet  shares  and  market  power,  and 
Dubuque  markets  has  had 
anticompetitive  and  exclusionary  effects 
by  significantly  increasing  barriers  to 
entry  facing  new  entrants  and  barriers  to 
expansion  faced  by  small  incumbents; 

(4)  Defendants'  market  power  is 
maintained  and  enhanosd  by  their  use 
and  enforcement  of  those  contracts;  and, 

(5)  as  a  result,  there  is  a  dangerous 
probability  that  Defendants  will  achieve 
monopoly  power  in  the  Memphis  and 
Dubuque  markets. 

The  proposed  Final  Judgment  would 
require  that  in  dealing  with  small- 
container  customers  in  the  Memphis 
and  Dubuque  markets.  Defendants  only 
enter  intQ  contract  containing 
significantly  less  restrictive  terms  than 
the  contracts  they  now  use  in  those 
markets.  Specifically,  the  Defendants 
will  be  prohibited  from  using  any 
contract  with  small-container  customers 
in  the  Memphis  and  Dubuque  markets 
that: 

(1)  Has  an  initial  term  longer  than  two 
years  (unless  a  longer  term  is  requested 
by  the  customer  and  other  conditions 
are  met); 

(2)  Has  any  renewal  term  longer  than 
one  year; 

(3)  Requires  the  customer  give  notice 
of  termination  more  than  30  days  prior 
to  the  end  of  a  term; 

(4)  Requires  the  customer  to  pay 
liquidated  damages  over  3  times  the 
greater  of  its  prior  monthly  charge  or  its 

•  average  monthly  charge  during  the  first 
year  of  the  initial  term  of  the  customer's 
contract,  orover  2  times  the  greater  of 
its  prior  monthly  charge  or  its  average 
monthly  charge  thereafter; 
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(5)  Is  not  labeled  "Contract  for  Solid 
Waste  Services"  and  is  not  easily 
readable;  or 

(6)  Requires  a  customer  to  give  BFI 
the  right  or  opportunity  to  provide 
hauling  services  for  all  solid  wastes  and 
recyclables,  unless  the  customer 
affirmatively  indicates  that  is  its  desire. 

The  proposed  Consent  Final  Judgment 
also  requires  that  the  Defendants  notify 
customers  in  the  two  relevant  markets  of 
these  changes  and  prohibits  the 
Defendants  from  enforcing  terms  in 
existing  contracts  that  are  inconsistent 
with  the  settlement  in  those  markets. 
Furthermore,  Defendants  would  be 
prohibited  from  enforcing  provisions  in 
existing  contracts  that  are  inconsistent 
with  the  Final  Judgment. 

Public  comment  is  invited  within  the 
statutory  60-day  period.  Such  comments 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Comments  should  be  addressed  to 
Anthony  V.  Nanni,  Chief,  Litigation  I 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  St.,  NW., 
Suite  4000,  Washington,  DC  20530. 
(phone  202/307-6576). 
Rebecca  P.  Dick, 
Deputy  Director  of  Operations. 

United  States  District  Court  for  the 
District  of  Columbia 

In  the  matter  of  United  States  of  America. 
Plaintiff,  v.  Browning-Fersis  Industries  of 
lowG,  Inc.,  Browning-Ferris  Industries  of 
Tennessee,  Inc.,  and  Browning-Ferris 
Industries,  Inc.,  Defiendants. 
ICivil  Action  No.:  1-96-V002971 

Filed:  February  15, 1996. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto  for  the 
purposes  of  this  proceeding.  Defendant 
Browning-Ferris  Industries,  Inc. 
transacts  business  and  is  found  within 
the  district.  Defendants  Browning-Ferris 
Industries  of  Tennessee,  Inc.  and 
Browning-Ferris  Industries  of  Iowa,  Inc. 
consent  to  personal  jurisdiction  in  this 
proceeding.  Defendants  waive  any 
objections  as  to  venue  and  stipulate  that 
venue  for  this  action  is  proper  in  the 
District  of  Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16  (b)-(h)),  and 
without  further  notice  to  any  party  or 


other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  the  Defendants 
and  by  filing  that  notice  with  the  Court; 
and 

3.  Defendants  agree  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Coiul.  If  the  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated  this  15th  day  of  February,  1996. 

Respectfully  submitted. 

For  the  plaintiff  the  United  States  of 
America: 

Anne  K.  Bingaman. 
Assistant  Attorney  General.  Antitrust 
Division,  U.S.  Department  of  Justice. 

Lawrence  R.  FuUerton, 

Deputy  Assistant  Attorney  General. 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

Anthony  V.  Nanni, 

Chief.  Litigation  I  Section. 

Willie  L.  Hudgins,  Jr., 

DCBar»37127. 

Nancy  H.  McMillen. 

Peter  H.  Goldberg, 

DC  Bar  9055608. 

Evangelina  Almirantearena, 

Attorneys,  U.S.  Department  of  Justice, 

Antitrust  Division,  City  Center  Building,  Suite 

4000. 1401  H  Street,  NW..  Washington,  DC 

20530.  202/307-5777. 

For  Defendants  Browning-Fern  Industries 
of  Iowa,  Inc..  Browning-Ferris  Industries  of 
Tennessee,  Inc..  and  Browning-Ferris 
Industries,  Inc.: 
David  Foster, 

Esquire.  DCBar*358247.  Fulbright  Srjaworski 
LLP.,  801  Pennsylvania  Ave.,  NW.  Market 
Square.  Washington.  DC  20004-2604, 202/ 
662-0200. 
Richard  N.  Carrell, 

Esquire,  Fulbright  &  Jaworski  LLP..  1301 
McKinney.  Suite  5100,  Houston,  Texas 
77010-3095.713/651-5151. 

Rufus  Wallingford, 

Esquire,  Senior  Vice  President  &■  General 

Counsel.  Browning-Ferris  Industries,  Inc..  757 

N.  Eldridge  at  Memorial  Drive,  Houston, 

Texas  77079.  71 3/870-8100. 

Lee  ].  Keller, 

Esquire,  Senior  Attorney,  Browning-Ferris 

Industries.  Inc..  757  N.  Eldridge  at  memorial 

Drive,  Houston.  Texas  77079.  713/870-8100. 

Attorneys  for  Defendants. 
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United  States  District  Court  for  the 
District  of  Columbia 

In  the  matter  of  United  States  of  America, 
Plaintiff,  v.  Browning-Ferris  Industries  of 
Iowa,  Inc.,  Browning-Ferris  Industries  of 
Tennessee.  Inc..  and  Browning-Ferris 
■  Industries.  Inc.,  Defendants. 

[Civil  Action  No.:  1-96-V002971 

Filed:  Feb.  15, 1996. 

Final  Judgment 

Whereas  Plaintiff,  United  States  of 
America,  having  filed  its  Complaint  in 
this  action  on  February  15, 1996,  and 
Plaintiff  and  Defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law;  and  without  this 
Final  Judgment  constituting  any 
evidence  or  admission  by  any  party 
with  respect  to  any  issue  of  fact  or  law; 

Now,  therefore,  before  any  testimony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  consent  of  the  parties,  it  is 
hereby 

Ordered,  adjudged  and  decreed  as 
follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
persons  of  the  Defendants,  Browning- 
Ferris  Industries,  Inc..  Browning-Ferris 
Industries  of  Tennessee.  Inc.,  and 
Browning-Ferris  Industries  of  Iowa,  Inc. 
The  Complaint  states  a  claim  upon 
which  relief  may  be  granted  against  the 
Defendants  under  Section  2  of  the 
Sherman  Act,  15  U.S.C.  2. 

II.  Definitions 

As  used  in  this  Final  Judgment: 

(A)  "Memphis  market"  means  the 
counties  of  Shelby,  TN;  Fayette,  TN; 
Crittenden,  AK;  DeSoto,  MS;  Marshall, 
MS;  Tate,  MS;  and  Tunica,  MS. 

(B)  "Dubuque  market"  means  the 
counties  of  Dubuque  and  Jackson,  LA. 

(C)  "Solid  waste  hauling"  means  the 
collection  and  transportation  to  a 
disposal  site  of  trash  and  garbage  (but 
not  construction  and  demolition  debris; 
medical  waste;  hazardous  waste;  organic 
waste;  or  special  waste,  such  as 
contaminated  soil,  or  sludge;  or 
recyclable  materials)  from  residential, 
commercial  and  industrial  customers. 
Solid  waste  hauling  includes  hand  pick- 
up, containerized  pick-up,  and  roll-off 
service. 

(D)  "Defendants"  means  defendant 
Browning-Ferris  Industries,  Inc.,  a 
Delaware  corporation  with  its 
headquarters  in  Houston,  Texas, 
defendant  Browning-Ferris  Industries  of 
Tennessee,  Inc.,  a  Tennessee 
corporation  with  offices  in  Memphis, 


TN,  and  defendant  Browning-Ferris 
Industries  of  Iowa,  Inc.,  an  Iowa 
corporation  with  offices  in  Des  Moines, 
lA,  and  includes  their  officers,  directors, 
managers,  agents,  employees, 
successors,  assigns,  parents  and 
subsidiaries. 

(E)  "Small  Container"  means  a  1  to  10 
cubic  yard  container. 

(F)  "Small  Containerized  Solid  Waste 
Hauling  Service"  means  providing  solid 
waste  hauling  service  to  customers  by 
providing  the  customer  with  a  Small 
Container  that  is  picked  up 
mechanically  using  a  frontload, 
rearload,  or  sideload  truck,  and 
expressly  excludes  hand  pick-up 
service,  and  service  using  stationary 
compactors. 

(C)  "Customer"  means  a  Small 
Containerized  Solid  Waste  Hauling 
Service  customer. 

III.  Applicability 

This  Final  Judgment  applies  to 
Defendants  and  to  their  officers, 
directors,  managers,  agents,  and 
employees,  successors,  assigns,  parents 
and  subsidiaries,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise.  Nothing  contained  in  this 
Final  Judgment  is  or  has  been  created 
for  the  benefit  of  any  third  party,  and 
nothing  herein  shall  be  construed  to 
provide  any  rights  to  any  third  party. 

IV.  Prohibited  Conduct 

Defendants  are  enjoined  and 
restrained  as  follows: 

(A)  Except  as  set  forth  in  paragraph  IV 
(B)  and  (G),  Defendants  shall  not  enter 
into  any  contract  with  a  Customer  for  a 
service  location  in  the  Memphis  or 
Dubuque  markets  that: 

(1)  Has  an  initial  term  longer  than  two 
(2)  years; 

(2)  Has  any  renewal  term  longer  than 
one  (1)  year; 

(3)  Requires  that  the  Customer  give 
Defendants  notice  of  termination  more 
than  thirty  (3)  days  prior  to  the  end  of 
any  initial  term  or  renewal, term; 

(4)  Requires  that  the  Custonrter  pay 
liquidated  damages  in  excess  of  three 
times  the  greater  of  its  prior  monthly 
charge  or  its  average  monthly  charge 
over  the  most  recent  six  months  during 
the  first  year  it  is  a  Customer  of 
Defendants; 

(5)  Requires  that  the  Customer  pay 
liquidated  damages  in  excess  of  two 
times  the  greater  of  its  prior  monthly 
charge  or  its  average  monthly  charge 
over  the  most  recent  six  months  after 
the  Customer  has  been  a  Customer  of 


Defendants  for  a  continuous  period  in 
excess  of  one  (1 )  year; 

(6)  Is  not  easily  readable  (e.g., 
formatting  and  type-face)  and  is  not 
labeled,  in  large  letters,  CONTRACT 
FOR  SOLID  WASTE  SERVICES;  or 

(7)  Requires  a  Customer  to  give 
Defendants  the  right  or  opportunity  to 
provide  hauling  service  for  recyclable  or 
more  than  one  type  of  solid  wa.ste 
hauling  service  for  a  Customer  unless 
the  Customer  affirmatively  indicates  its 
desire  for  all  such  services  on  the  front 
of  the  contract. 

(B)  Notwithstanding  the  provisions  of 
paragraph  IV(A)  of  this  Final  Judgment. 
Defendants  may  enter  into  a  contract 
with  a  Customer  for  a  service  location 
in  the  Memphis  or  Dubuque  markets 
with  an  initial  term  in  excess  of  two 
years  provided  that: 

(1)  Defendants  have  not  implemented 
any  organized,  management — 
authorized  sales  or  marketing  plan 
designed,  through  pricing  or  other 
incentives,  to  induce  Customers  to  use 
other  than  the  form  contracts 
Defendants  are  required  herein  to  offer 
generally  to  Customers: 

(2)  The  Customer  has  the  right  to 
terminate  the  contract  after  2  years  by 
giving  notice  to  Defendants  thirty  (30) 
days  or  more  prior  to  the  end  of  ihat  2 
year  period:  and, 

(3)  The  contract  otherwise  complies 
with  the  provisions  of  paragraph 
IV(A)(2H7). 

(C)  From  the  date  of  filing  of  an 
executed  Stipulation  in  the  form 
.attached  hereto  as  Exhibit  A,  Defendants 
shall  offer  to  new  Customers  with 
service  locations  in  the  Memphis  and 
Dubuque  markets  only  contracts  that 
conform  to  the  requirements  of 
paragraphs  IV(A)  or  (B)  of  this  Final 
Judgment,  except  as  provided  in  IV(C). 

(D)  Except  as  provided  in  IV(G), 
Defendants  shall  send  to  all  existing 
Customers  with  service  locations  in  the 
Memphis  and  Dubuque  markets  with 
contracts  having  an  initial  term  longer 
than  2  years  and  which  otherwise  do 
not  conform  with  paragraph  IV(B)  a 
notice  in  the  form  attached  hereto  as 
Exhibit  B  (for  Memphis  customers)  and 
as  Exhibit  C  (for  Dubuque  customers)  in 
accordance  with  the  following  schedule: 

(1)  Defendants  shall  send  noti(  es  to 
Customers  with  service  locations  in  the 
Memphis  market  within  ninety  (flO)     • 
days  following  entry  of  this  Final 
judgment;  and 

(2)  Defendants  shall  send  notices  to 
Customers  with  service  locations  in  the 
Dubuque  market  within  thirty  (30)  days 
following  the  entry  of  this  Final 
Judgment 

(E)  Except  as  provided  in  IV(G),  tor 
each  Customer  with  a  (ontract  having 
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an  initial  term  longer  than  2  years  and 
which  otherwise  does  not  conform  to 
paragraph  rV(B)  that  enters  a  renewal 
term  120  days  after  entry  of  this  Final 
Judgment,  Etefendants  shall  send  a 
reminder  to  that  Customer  in  the  form 
attached  hereto  as  &diibit  D  ninety  (90) 
days  or  more  prior  to  the  effective  date 
of  the  renewal  term.  This  reminder  may 
be  sent  to  the  customer  as  part  of  a 
monthly  bill,  but  if  it  is,  it  must  be 
displayed  on  a  separate  page  and  in 
large  print. 

(^  Upon  entry  of  this  Final  Judgment, 
Defendants  may  enforce  existing 
contract  provisions  only  to  an  extent 
consistent  with  this  Final  Judgment. 
(For  example,  if  an  existing  service 
agreement  provides  for  six  months' 
liquidated  damages.  Defendants  may 
oi^y  seek  three  months'  worth  of  such 
damages,  consistent  with  IV(A)(4)). 

(G)Notwithstanding  the  provisions  of 
this  Final  Judgment,  Defendants  may 
enter  into  contracts  with  mimicipal  or 
governmental  entities  that  are  not  in 
comphance  with  paragraphs  IV(A)-{F) 
provided  that  those  contracts  are 
awarded  to  Defendants  on  the  basis  of 
a  formal  request  for  bids  or  a  formal 
request  for  proposals  issued  by  the 
Customer. 

(H)  Notwithstanding  the  provisions  of 
this  Final  Judgment,  Defendants  shall 
not  be  required  to  do  business  with  any 
Customer. 

V.  Reporting 

(A)  To  determine  or  secure 
comphance  with  this  Final  Judgment, 
duly  authorized  representatives  of  the 
Plainti£r  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  on  reasonable 
notice  given  to  Defendants  at  this 
prind^  offices,  subject  to  any  lawful 
privilege,  be  promised: 

(1)  Access  during  normal  office  hours 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  documents  and  records  in  the 
possession,  custody,  or  control  of 
Defendants,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment. 

(2)  Subject  to  the  reasonable 
convenience  of  Defendants  and  without 
restraint  or  interference  from  them,  to 
interview  officers,  employees,  or  agents 
of  Defendants,  who  may  have  coimsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment. 


(B)  Upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  on  reasonable 
notice  given  to  Defendants  at  this 
principal  offices,  subject  to  any  lawful 
privilege,  Defendants  shall  submit  such 
written  reports,  under  oath  if  requested, 
with  respect  to  any  matters  contained  in 
this  Final  Judgment. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  by  this 
Section  shall  be  divulged  by  the 
Plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States 
government,  except  in  the  coiu'se  of 
legal  proceedings  to  which  the  United 
States  is  a  party,  or  for  the  piupose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

(D)  If  at  the  time  information  or 
documents  are  furnished  by  Defendants 
to  Plaintiff,  Defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  dociunent  to  which 
a  claim  or  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procediire,  and  Defendants  mark 
each  pertinent  page  of  such  material 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  ten  days  notice 
shall  be  given  by  Plaintiff  to  Defendants 
prior  to  divulging  such  material  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Defendants  are  not 
a  party. 

VI.  Further  Elements  of  Judgment 

(A)  This  Final  Judgment  shall  expire 
on  the  tenth  anniversary  of  the  date  of 
its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  over  this  action  and  the  parties 
thereto  for  the  purpose  of  enabling  any 
of  the  parties  thereto  to  apply  to  this 
Court  at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify  or  terminate 
any  of  its  provision,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

Vn.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Entered: 

UNITED  STATES  DISTRICT  JUDGE 


UMI 


EXHIBIT  A 

United  States  District  Court  for  the 
District  of  Colombia 

United  States  of  America,  Plaintiff,  v. 
Browning-Ferris  Industries  of  Iowa,  Inc., 
Browning-Ferris  Industries  of  Tennessee,  Inc., 
and  Browning-Ferris  Industries,  Inc., 
Defendants. 
[Civil  Action  No.:  1-96-V002971 

Filed:  February  15, 1996. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto  for  the 
purposes  of  this  proceeding.  Defendant 
Browning-Ferris  Industries,  Inc. 
transacts  business  and  is  found  within 
the  district.  Defendants  Browning-Ferris 
Industries  of  Tennessee,  Inc.  and 
Browning-Ferris  Industries  of  Iowa,  Inc. 
consent  to  personal  jurisdiction  in  this 
proceeding.  Defendants  waive  any 
objections  as  to  venue  and  stipulate  that 
venue  for  this  action  is  proper  in  the 
District  of  Coliunbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Coiut's  own  motion,  at  any  time 
after  comphance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16  (b)-(h)), 
and  without  further  notice  to  any  party 
or  other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  it.  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  the  Defendants 
and  by  filing  that  notice  with  the  Court; 
and 

3.  Defendants  agree  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  the  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated  this th  day  of ,  1996. 

Respectfully  submitted. 


For  the  Plaintiff  the  United  States  of 
America. 

Anne  K.  Bingaman, 

Assistant  Attorney  General,  Antitrust 

Division,  U.S.  Department  of  Justice. 

Lawrence  R.  Fullerton, 

Deputy  Assistant  Attorney  General. 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations, 

Anthony  V.  Nanni, 

Chief,  Litigation  I  Section. 

Willie  L  Hudgins,  Jr., 

DDBar*37127. 

Nancy  H.  McMillen, 

Peter  H.  Goldberg, 

DC  Bar*05S608. 

Evangelina  Almiranteaiena, 

Attorneys,  U.S.  Department  of  Justice, 

Antitrust  Division,  City  Center  Building,  Suite 

4000. 1401 H  Street,  NW.,  Washington,  D.C. 

20530, 202/307-5777. 

For  defendants  Browning-Ferris  Industries 
of  Iowa,  Inc.,  Browning-Ferris  Industries  of 
Tennessee,  Inc.,  and  Browning-Ferris 
Industries,  Inc.: 
David  Foster,  Esquire, 

DC  Bar  9358247,  Fulbright  &Jaworski,  801 
Pennsylvania  Ave.,  NW.,  Market  Square, 
Washington,  D.C.  20004-2604, 202/662-0200. 

EXHIBIT  B 

Notice  to  Customers 

Dear  Customer: 

BFI  is  offering  a  new  two  year  contract  to 
its  small  containerized  solid  waste  hauling 
customers  with  service  locations  in  [insert 
market  here).  In  most  cases,  this  new  contract 
will  have  terms  that  are  more  advantageous 
to  customers  than  their  current  contracts. 
This  new  contract  has  the  following  features: 

•  an  initial  term  of  no  longer  than  2  years 
(unless  you  request  a  longer  term); 

•  a  renewal  term  of  1  year, 

•  at  the  end  of  your  initial  term,  you  may 
take  no  action  and  your  contract  will  renew 
or  you  may  choose  not  to  renew  by  giving  us 
notice  at  any  time  up  to  30  days  prior  to  the 
end  of  the  initial  term; 

•  if  you  request  a  contract  with  a  term 
longer  than  2  years,  you  can  cancel  that 
contract  by  giving  us  notice  at  any  time  up 

to  30  days  prior  to  the  end  of  the  first  2  years; 

•  you  can  choose  to  terminate  the  contract 
at  any  other  time,  but  you  will  be  required 
to  pay,  as  liquidated  damages,  no  more  than 
3  times  the  greater  of  your  prior  monthly  or 
average  monthly  charge,  but  if  you  have  been 
a  customer  continuously  for  more  than  1 
year,  the  liquidated  damages  would  be 
reduced  to  2  times  the  greater  of  your  prior 
monthly  or  average  monthly  charge; 

•  you  will  be  able  to  choose  on  the 
contract  which  specific  types  of  waste 
hauling  services  you  would  like  us  to 
perform. 

On  or  before  the  termination  date  of  your 
existing  service  contract,  BFI  will  offer  you 
continued  service  under  the  new  contract. 
BUT  AS  AN  EXISTING  CUSTOMER,  YOU 
WILL  IMMEDIATELY  GAIN  THE 
ADVANTAGES  OF  THE  REVISED 


CONTRACT  SINCE  BH  WILL  NOT 
ENFORCE  ANY  PROVISION  IN  YOUR 
CONTRACT  IN  ANY  MANNER 
INCONSISTENT  WITH  ONE  OF  THE  NEW 
TERMS  OFFERED  ABOVE.  THERE  IS, 
THEREFORE,  NO  NEED  TO  SIGN  A 
REVISED  CONTRACT  AT  THIS  TIME. 
HOWEVER,  IF  YOU  WOULD  LIKE  TO 
ENTER  A  NEW  CONTRACT  IN  THE 
MEANTIME,  PLEASE  SEND  A  LETTER  TO 
[insert  name  and  address)  AND  WE  WILL 
CONTACT  YOU. 
Thank  you  for  your  attention. 

EXmBITC 

Notice  to  Customers 

Dear  Valued  Customer: 

BFI  is  offering  a  new  two  year  contract  to 
all  small  containerized  solid  waste  hauling 
customers  with  service  locations  in  the 
countries  of  Dubuque  and  Jackson,  lA.  We 
would  hke  to  take  this  opportunity  to  offer 
this  contract  to  you.  Of  course,  if  you  prefer, 
you  can  continue  with  your  existing  contract. 

In  most  cases,  this  new  contract  will  have 
terms  that  are  more  advantageous  to 
customers  than  their  current  contracts.  This 
new  contract  has  the  following  features: 

•  an  initial  term  of  no  longer  than  2  years 
(unless  yoif  request  a  longer  term); 

•  a  renewal  term  of  1  year; 

•  you  can  choose  not  to  renew  the  contract 
by  simply  giving  us  notice  at  any  time  up 
to  30  days  prior  to  the  end  of  your  term; 

•  if  you  request  a  contract  with  a  term  longer 
than  2  years,  you  can  cancel  that  contract 
by  giving  us  notice  at  any  time  up  to  30 
days  prior  to  the  end  of  the  first  2  years; 

•  you  can  choose  to  terminate  the  contract  at 
any  other  time,  but  you  will  be  required  to 
f>ay,  as  liquidated  damages,  no  more  than 

3  times  the  greater  of  your  prior  monthly 
or  average  monthly  charge.  If  you've  been 
a  customer  continuously  for  more  than  1 
year,  the  liquidated  damages  would  be 
reduced  to  2  times  the  greater  of  your  prior 
monthly  or  average  monthly  charge; 

•  you  will  be  able  to  choose  on  the  contract 
which  specific  types  of  waste  hauling 
services  you  would  like  us  to  perform. 
You  may  obtain  a  new  contract  containing 

these  terms  by  calling  [insert  BFI  contact  and 
number). 

If  you  prefer,  you  may  continue  with  your 
existing  contract.  If  you  retain  your  existing 
contract,  we  will  not  enforce  any  terms  that 
are  inconsistent  with  the  new  form  contract 
terms. 

If  you  have  any  questions,  please  call  [BFI 
contact  person  and  phone  number.) 

EXmBITD 

REMINDER:  Your  contract  will 
automatically  renew  90  days  from  the  date  of 
this  notice  unless  we  receive  your 
cancellation  within  60  days  from  the  date  of 
this  notice. 

You  may  also  obtain  a  new  form  contract 
for  solid  waste  hauling  services  with  some 
temis  more  advantageous  to  you  than  your 
current  contract.  We  will  send  you  a  copy  on 
request. 

Existing  contract  terms  inconsistent  with 
the  new  form  will  not  be  enforced  against 
you. 


United  States  District  Court  for  the 
District  (rf' Columbia 

In  the  matter  of  United  States  of  America, 
Plaintiff,  v.  Browning-Ferns  Industries  of 
Iowa,  Inc.,  Browning-Ferris  Industries  of 
Tennessee,  Inc..  and  Browning-Ferris 
Industries  Inc.,  Defendants. 

[Case  Number  l-96-V00297| 

JUDGE:  Thomas  Pennfield  Jackson. 
DATE  STAMP:  February  15, 1996. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(b}-(h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  dvil  proceeding. 

1.  Nature  and  Purpose  of  the  Proceeding 

On  February  15, 1996,  the  United 
States  filed  a  civil  antitrust  Complaint  to 
prevent  and  restrain  Browning-Ferris 
Industries^  Inc.  ("BFI"),  Browning-Ferris 
Industries  of  Iowa,  Inc.  ("BFII").  and 
Browning-Ferris  Industries  of 
Tennessee,  Inc.  ("BFTT")  from  using 
contracts  that  have  restrictive  and 
anticompetitive  effects  on  small 
containerized  hauling  service  markets  in 
Memphis  and  Dubuque,  in  violation  of 
Section  2  of  the  Sherman  Act.  15  U.S.C. 

2.  As  alleged  in  the  Complaint, 
Defendants  have  attempted  to 
monopolize  small  containerized  hauling 
service  in  the  Memphis  and  Dubuque 
geographic  markets  by  using  and 
enforcing  contracts  containing 
restrictive  provisions  to  maintain  and 
enhance  their  existing  market  power 
there. 

The  Complaint  alleges  that:  (1) 
Defendant  BUT  has  market  power  in 
small  containerized  hauling  service  in 
the  Memphis,  TN  market  and  Defendant 
BFn  has  market  power  in  small 
containerized  hauling  service  in  the 
Chibuque,  lA  market;  (2)  Defendants, 
acting  with  specific  intent,  used  and 
enforced  contracts  containing  restrictive 
provisions  to  exclude  and  constrain 
competition  and  to  maintain  and 
enhance  their  market  power  in  small 
containerized  hauling  service  in  those 
markets;  (3)  in  the  context  of  their  large 
market  shares  and  market  power. 
Defendants'  use  and  enforcement  of 
those  contracts  in  the  Memphis  and 
Dubuque  markets  has  had 
anticompetitive  and  exclusionan,'  effects 
by  significantly  increasing  barriers  to 
entry  facing  new  enbants  and  barriers  to 
expansion  faced  by  small  incumbents: 

(4)  Defendants'  market  power  is 
maintained  and  enhanced  by  their  use 
and  enforcement  of  those  contracts;  and, 

(5)  as  a  result,  there  is  a  dangerous 
probability  that  Defendants  will  achieve 
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monopoly  power  in  the  Memphis  and 
Dubuque  markets. 

In  its  Complaint,  Plaintiffs  seeks, 
among  other  reUef,  a  permanent 
injimction  preventing  Defendants  from 
continuing  any  of  the  anticompetitive 
practices  alleged  to  violate  the  Sherman 
Act,  and  thus  affording  fair 
opportunities  for  other  firms  to  compete 
in  sihall  containerized  hauling  service 
in  the  Memphis  and  Dubuque  markets. 

The  United  States  and  Defendants 
also  have  filed  a  Stipulation  by  which 
the  parties  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
eliminate  the  anticompetitive  effects  of 
Defendants'  actions  in  the  Memphis  and 
Dubuque  markets.  Under  the  proposed 
Final  Judgment,  as  explained  more  fully 
below,  in  dealing  with  small-container 
customers  in  the  Memphis  and  Dubuque 
markets,  Defendants  would  only  be 
•permitted  to  enter  into  contracts 
containing  significantly  less  restrictive 
terms  than  the  contracts  they  now  use 
in  those  markets.  Furthermore, 
Defendants  would  be  prohibited  from 
enforcing  provisions  in  existing 
contracts  that  are  inconsistent  with  the 
Final  Judgment. 

The  United  States  and  the  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  the  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

Browning-Ferris  Industries,  Inc. 
("BFI"),  is  Uie  world's  second-largest 
company  engaged  in  the  solid  waste 
hauling  and  disposal  business,  with 
operations  throughout  the  United  States. 
Browning-Ferris  Industries,  Inc.  had 
revenues  of  approximately  $4  billion  in 
its  1994  fiscal  year. 

Browning-Ferris  Industries  of  Iowa, 
Inc.  ("BFn")  is  a  subsidiary  of  BFI  with 
its  principal  offices  in  Des  Moines,  lA. 
It  is  the  largest  sohd  waste  hauling  and 
disposal  company  in  the  Dubuque,  lA 
maricet.  BFII  had  revenues  of  over  $2.6 
milUon  in  its  1994  fiscal  year. 

Browning-Ferris  Industries  of 
Tennessee,  Inc.,  ("BFTT")  is  also  a 
subsidiary  of  BFI.  It  has  its  principal 
offices  in  Memphis,  TN.  It  is  the  largest 
solid  waste  hauling  end  disposal 
company  in  the  Memphis,  TN  market. 
BFTT  had  revenues  over  $40.9  million  in 
its  1994  fiscal  year. 


A.  The  Solid  Waste  Hauling  Industry 

Solid  waste  hauling  involves  the 
collection  of  paper,  food,  construction 
material  and  other  solid  waste  from 
homeSf  businesses  and  industries,  and 
the  transporting  of  that  waste  to  a 
landfill  or  other  disposal  site.  These 
services  may  be  provided  by  private 
haulers  directly  to  residential, 
commercial  and  industrial  customers,  or 
indirectly  through  municipal  contracts 
and  franchises. 

Service  to  commercial  customers 
accounts  for  a  large  percentage  of  total 
hauling  revenues.  Commercial 
customers  include  restaurants,  large 
apartment  complexes,  retail  and 
wholesale  stores,  office  buildings,  and 
industrial  parks.  These  customers 
typically  generate  a  substantially  larger 
volume  of  waste  than  do  residential 
customers.  Waste  generated  by 
commercial  customers  is  generally 
placed  in  metal  containers  of  one  to  ten 
cubic  yards  provided  by  their  hauling 
company.  One  to  t^n  cubic  yards 
containers  are  called  "small 
containers."  Small  containers  are 
collected  primarily  by  frontend  load 
vehicles  that  lift  the  containers  over  the 
front  of  the  truck  by  means  of  a 
hydraulic  hoist  and  empty  them  into  the 
storage  section  of  the  vehicle,  where  the 
waste  is  compacted.  Service  to 
commercial  customers  that  use  small 
containers  is  called  "small 
containerized  hauling  service." 
Solid  waste  hauling  firms  also 
provide  service  to  residential  and 
industrial  (or  "roll-ofF")  customers. 
Residential  customers,  typically 
households  and  small  apartment 
complexes  that  generate  small  amounts 
of  waste,  use  noncontainerized  solid 
waste  hauling  service,  normally  placing 
their  waste  in  plastic  bags,  trash  cans,  or 
small  plastic  containers  at  curbside. 

Industrial  or  roll-off  customers 
include  factories  and  construction  sites. 
These  customers  either  generate 
noncompactible  waste,  such  as  concrete 
or  building  debris,  or  very  large 
quantities  of  compactible  waste.  They 
deposit  their  waste  into  very  large 
containers  (usually  20  to  40  cubic  yards) 
that  are  loaded  onto  a  roll-off  truck  and 
transported  individually  to  the  disposal 
site  where  they  are  emptied  before  being 
returned  to  the  customers'  premises. 
Some  customers,  like  shopping  malls, 
use  large,  roll-off  containers  with 
compactors.  This  type  of  customer 
generally  generates  compactible  trash 
similar  to  the  waste  of  commercial 
customers,  but  in  much  greater 
quantities;  it  is  more  economical  for  this 
type  of  customer  to  use  roll-off  service 
with  a  compactor  than  to  use  a  number 


of  small  containers  picked  up  multiple 
times  a  week. 

B.  Relevant  Product  Market 

The  relevant  product  market  is  a    . 
small  containerized  hauling  service. 
There  are  no  practical  substitutes  for 
this  service.  Small  containerized 
hauling  service  customers  will  not 
generally  switch  to  noncontainerized 
service  in  the  event  of  a  price  increase, 
because  it  is  too  impractical  and  more 
costly  for  those  customers  to  bag  and 
carry  their  volume  of  trash  to  the  curb 
for  hand  pick-up.  Similarly,  roll-off 
service  is  much  too  costly  and  the 
container  takes  up  too  much  space  for 
most  small  containerized  hauling 
service  customers.  Only  customers  that 
generate  the  largest  volumes  of 
compactible  solid  waste  can 
economically  consider  roll-off  service, 
and  for  customers  that  do  generate  large 
volumes  of  waste,  roll-off  service  is 
usually  the  only  viable  option. 

C.  Relevant  Geographic  Markets 

The  relevant  geographic  markets  are 
the  Memphis  market  and  the  Dubuque 
market.  Small  containerized  solid  waste 
hauling  services  are  generally  provided 
in  very  localized  areas.  Route  density  (a 
large  number  of  customers  that  are  close 
together)  is  necessary  for  small 
containerized  solid  waste  hauling  firms 
to  be  profitable.  In  addition,  it  is  not 
economically  efficient  for  heavy  trash 
hauling  equipment  to  travel  long 
distances  from  customers  without 
collecting  significant  amounts  of  waste. 
Thus,  it  is  not  efficient  for  a  hauler  to 
serve  major  metropolitan  areas  from  a 
distant  base.  Haulers,  therefore, 
generally  establish  garages  and  related 
facilities  within  each  major  local  area 
served. 

D.  Defendants'  Attempt  to  Monopolize 

Defendant  BFTT  has  market  power  in 
small  containerized  hauling  service  in 
the  Memphis  market.  BFTT  has 
maintained  a  very  high  market  share  for 
over  10  years — consistently  in  excess  of 
BOpercent. 

Defendant  BFII  has  market  power  in 

.  small  containerized  hauling  service  in 

the  Dubuque  market.  BFII  entered  that 

market  in  1979.  It  maintains  a  very  high 

market  share — in  excess  of  60  percent. 

There  are  substantial  barriers  to  entry 
and  to  expansion  into  the  small 
containerized  hauling  markets  in 
Memphis  and  in  Dubuque.  A  new 
entrant  or  small  incumbent  hauler  must 
be  able  to  achieve  minimum  efficient 
scale  to  be  competitive.  First,  it  must  be 
able  to  generate  enough  revenues  to 
cover  significant  fixed  costs  and 
overhead. 
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Second,  a  new  entrant  or  small 
incumbent  hauler  must  be  able  to  obtain 
enough  customers  to  use  its  trucks 
efficiently.  For  example,  it  is  not 
efficient  to  use  a  truck  half  a  day 
because  the  firm  doesn't  have  enough 
customers  to  fill  up  the  truck. 

Third,  a  new  entrant  or  small 
incumbent  hauler  needs  to  obtain 
customers  that  are  close  together  on  its 
routes  (called  "route  density").  Having 
customers  close  together  enables  a 
company  to  pick  up  more  waste  in  less 
time  (and  generate  more  revenues  in 
less  time).  The  better  a  firm's  route 
density,  the  lower  its  operating  costs. 

Until  a  firm  overcomes  these  barriers, 
the  new  entrant  or  small  incumbent  will 
have  higher  operating  costs  than 
Defendants  in  the  relevant  geographic 
markets,  may  not  operate  at  a  profit,  and 
will  be  unable  effectively  to  constrain 
pricing  by  Defendants  in  those  markets. 

Defendant  BFTT  in  the  Memphis 
market  and  Defendant  BFII  in  the 
Dubuque  market  have  entered  into 
written  contracts  with  the  vast  majority 
of  their  small  containerized  hauling 
customers.  Many  of  these  contracts 
contain  terms  that,  when  taken  together 
in  the  relevant  markets  where 
Defendants  have  market  power,  make  it 
more  difficult  and  costly  for  customers 
to  switch  to  a  competitor  of  Defendants 
and  allows  Defendants  to  bid  to  retain 
customers  approached  by  a  competitor. 

The  contracts  enhance  and  maintain 
Defendants'  market  power  in  the 
Memphis  and  Dubuque  markets  by 
significantly  raising  the  cost  and  time 
required  by  a  new  entrant  or  small 
incumbent  firm  to  build  its  customer 
base  and  obtain  efficient  scale  and  route 
density.  Therefore,  Defendants'  use  and 
enforcement  of  tbese  contracts  in  the 
Memphis  and  Dubuque  markets  raise 
barriers  to  entry  and  expansion  in  those 
markets.  Those  contract  terms  are: 

a.  A  provision  giving  Defendants  the 
exclusive  right  or  opportunity  to  collect 
and  dispose  of  all  the  customers'  solid 
waste  and  recyclables; 

b.  An  initial  term  of  three  years; 

c.  A  renewal  term  of  three  years  that 
automatically  renews  unless  the 
customer  sends  Defendants  a  written 
notice  of  cancellation  by  certified  meiil 
more  than  60  days  fiY)m  the  end  of  the 
initial  or  renewal  term;  and 

d.  A  term  that  requires  a  customer 
that  terminates  the  contract  at  any  other 
time  to  pay  E)efendants,  as  liquidated 
damages,  its  most  recent  monthly  charge 
times  six  (if  the  remaining  term  is  six  or 
more  months)  or  its  most  recent 
monthly  charge  times  the  number  of 
months  remaining  under  the  contract  (if 
the  remaining  term  is  less  than  six 
months). 


The  appearance  and  format  of  the 
contracts  also  enhances  Defendants' 
ability  to  use  the  contracts  to  maintain 
their  market  power  in  these  markets. 
The  provisions  that  make  it  difficult  for 
a  customer  to  switch  to  a  competing 
hauler  are  not  obvious  to  customers  in 
the  relevant  markets.  The  document  is 
not  labeled  "Contract"  so  its  legally 
binding  nature  is  not  always  apparent  to 
the  customer.  Also,  all  the  restrictive 
provisions  mentioned  above  are  in  small 
print  and  the  provision  described  in  (d) 
is  on  the  back  of  the  document. 

Defendants'  use  and  enforcement  of 
the  contracts  described  above  in  the 
Memphis  and  Dubuque  markets  have 
raised  the  barriers  already  faced  by  new 
entrants  and  small  existing  firms  in 
those  markets.  Defendants'  use  and 
enforcement  of  the  contracts  has 
reduced  the  likelihood  that  customers 
will  switch  to  a  Defendant's  competitor. 
Given  Defendants'  market  power,  this 
has  made  it  more  difficult  for 
competitors  to  achieve  efficient  scale, 
obtain  sufficient  customers  to  use  their 
trucks  efficiently,  and  develop  sufficient 
route  density  to  be  profitable  and  to 
constrain  Defendants'  pricing  in  those 
markets. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  will 
end  the  unlawful  practices  currently 
used  by  Defendants  to  perpetuate  and 
enhance  their  market  power  in  the 
Memphis  and  Dubuque  markets.  It 
requires  Defendants  to  offer  less 
restrictive  contracts  to  small 
containerized  hauling  customers  in  the 
Memphis  and  Dubuque  markets.' 

In  particular.  Paragraphs  IV  (A)  and 
fOj  prohibit  Defendants  from  entering 
;nto  contracts  containing  the  type  of 
restrictive  terms  described  above. 
Paragraphs  IV  (C),  (D),  (E),  and  (F)  are 
designed  to  bring  existing  contracts  into 
compliance  with  the  proposed  Final 
Judgment  on  an  expeditious  basis. 

A.  Prohibition  of  Contract  Terms  and 
Formats 

The  contracts  used  most  ft«quently  by 
Defendants  in  the  relevant  markets  have 
an  initial  term  of  three  years  and  renew 
automatically  and  perpetually  for 


'  The  proposed  Final  Judgment  applies  to  all 
contracts  entered  into  by  Defendants  with 
customers  for  service  locations  in  the  relevant 
markets  except  contracts  described  in  Paragraph 
rV(G).  Contracts  awarded  to  Defendants  by 
municipal  or  government  entities  as  a  result  of  a 
formal  request  for  bids  or  a  formal  request  for 
proposals  need  not  contain  the  provisions  dictated 
by  the  proposed  Final  (udgment.  These  contracts 
were  excluded  from  the  decre«  to  assure  that 
competition  for  such  bids  would  not  be  adversely 
affected  by  preventing  Defendants  from  bidding. 


additional  three-year  terms  unless 
cancelled  by  the  customer.  In  these 
markets,  given  that  the  Defendants  have 
market  power  and  a  vast  majority  of 
their  existing  customers  are  subject  to 
such  contracts,  the  long  initial  term  and 
long  renewal  terms  prevent  new 
entrants  and  small  incumbents,  no 
matter  how  competitive,  from  quickly 
obtaining  enough  customers  that  are 
close  together  to  be  profitable. 
Shortening  the  initial  term  and  the 
renewal  term  will  allow  competitors  to 
compete  for  more  of  the  customer  base 
each  year  and,  if  they  compete 
effectively,  to  obtain  efficient  scale  and 
route  density  more  quickly.  This,  in 
turn,  will  enhance  competition  in  the 
relevant  markets  and  will  help  offset 
Defendants'  market  power. 

Paragraph  IV(A)(1)  prohibits 
Defendants  from  using  contracts  for 
service  locations  in  the  Memphis  and 
Dubuque  markets  that  have  an  initial 
term  longer  than  two  years,  except 
under  certain  very  limited 
circumstances. 

A  contract  with  an  initial  term  in 
excess  of  two  years  in  the  relevant 
markets  is  permitted,  under  limited 
circumstances,  pursuant  lo  Paragraph 
IV{B)  of  the  proposed  Final  judgment, 
but  the  contracts  must  otherwise 
conform  to  the  Final  Judgment.  The 
United  States  is  aware  that  some 
customers,  for  valid  business  reasons 
such  as  long-term  price  assurance,  want 
contracts  with  an  initial  term  longer 
than  two  years.  Paragraph  IV(B)  is 
intended  to  permit  customers  who  want 
them  to  have  such  contracts,  while 
ensuring  that  customers  who  have  not 
made  such  a  choice  do  not, 
nevertheless,  find  themselves  with  long 
contracts.  Under  Paragraph  IV(B)(1). 
Defendants  may  sign  a  contract  of  longer 
than  two  years  with  a  customer,  but 
only  if  the  Defendants  have  not 
implemented  any  orga^zed, 
management-authorized  sales  or 
marketing  plan  designed,  through 
pricing  or  other  incentives  to  induce 
customers  to  use  other  than  the  form 
contracts  Defendants  are  required  to 
offer  by  the  proposed  Final  judgment. 
Even  if  the  customer  signs  a  contract 
with  an  initial  term  longer  than  two 
years,  the  customer  retains  the  right  to 
terminate  that  contract  at  the  end  of  the 
first  2  years  without  payment  of  any 
liquidated  damages,  pursuant  to 
Paragraph  IV(B)(2).  Paragraph  IV(B)  was 
included  to  give  Defendants  the  ability 
to  contract  with  customers  who  truly 
want  a  longer  term,  for  the  United  States 
anticipates  that  contracts  with  initial 
terms  longer  than  two  years  will  be  the 
exception,  not  the  rule. 
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Paiagraph  IV(A)(2)  prohibits 
Defendants  firom  signing  a  contract  with 
a  renewal  term  longer  than  one  year  in 
length,  down  from  the  three-year 
renewal  term  used  as  a  standard  in  the 
Memphis  and  Dubuque  markets. 

Paragraph  IV(A){3)  increases  the 
period  of  time  that  a  customer  may 
notify  Defendants  of  its  intention  not  to 
renew  the  contract  from  a  period  ending 
60  days  before  the  end  of  any  initial  or 
renewal  term  to  a  period  ending  30  days 
before  the  end  of  any  such  term.  This 
allows  the  customer  to  make  a  decision 
codteming  renewal  closer  to  the  end  of 
the  contract  term.  A  customer  is  more 
likely  to  consider  whether  or  not  it 
wants  its  existing  contract  renewed  the 
closer  that  customer  is  to  the  end  of  the 
contract  term.  Paragraph  IV(A)(3) 
assures  that  a  customer  will  be  able  to 
choose  not  to  renew  its  contract  up  to 
'  30  days  from  the  end  of  the  contract 
term.  Paragraph  IV(A)(3)  also  eliminates 
the  requirement  that  a  customer  give  its 
nonrenewal  notice  in  writing  and  send 
it  to  Defendants  by  certified  mail.  A 
telephone  call  or  letter  is  sufficient 
imder  the  proposed  Final  Judgment. 
These  changes  in  the  notification 
provisions  make  it  easier  for  the 
customer  not  to  renew  within  the  terms 
of  the  contract.  This,  in  turn,  enhances 
customer  choice  and  enables  small 
incumbents  to  compete  for  more 
customers. 

A  liquidated  damages  provision  is 
intended  to  allow  a  seller  to  recover 
otherwise  unrecoverable  costs  where  the 
amount  of  the  damage  resulting  from  a 
breach  of  contract  is  difficult  to 
determine.  Defendants  do  incur  some 
unrecoverable  costs,  including  sales 
costs,  in  contracting  with  customers  for 
small  containerized  solid  waste  hauling 
services.  The  contract  currently  most 
widely  used  by  Defendants  in  the 
relevant  markets  contains  the  following 
liqtiidated  damages  provision  for  early 
termination:  the  customer  must  pay  six 
times  its  most  recent  monthly  charge 
unless  the  contract  has  a  remaining  term 
of  less  than  six  months,  in  which  case 
the  customer  pays  its  most  recent 
monthly  charge  times  the  number  of 
months  remaining  in  its  contract  term. 
If  this  case  went  to  trial,  the  United 
States  believes  it  could  prove  that  these 
liquidated  damages  far  surpass  the' 
contracting  costs  the  Defendants  incur, 
and  that,  in  the  relevant  markets  where 
Defendants  have  market  power. 
Defendants  have  threatened  to  enforce 
such  liquidated  damages  provisions 
with  the  efliect  that  customers  did  not 
switch  to  new  entrants  and  small 
incumbents  when  they  desired  to  do  so. 
In  the  presence  of  market  power,  the 
threat  of  enforcing  large  liquidated 


damages  provisions  can  deter  sufficient 
customers  from  switching  to  a 
competitor  and  harm  competition. 

Paragraphs  IV(A)  (4)  and  (5)  reduce 
the  amount  of  liquidated  damages 
Defendants  can  collect  from  a  customer. 
The  liquidated  damages  Defendants  may 
collect  from  a  customer  in  the  relevant 
markets  during  the  first  year  of  the 
initial  term  of  a  customer's  contract  are 
reduced  to  the  greater  of  three  times  the 
customer's  prior  monthly  charge  or 
average  monthly  charge  over  the  prior 
six  months.  A  firm  that  has  been  a 
customer  of  a  Defendant  for  a 
continuous  period  in  excess  of  one  year 
can  be  required  to  pay  Defendants  no 
more  than  two  times  the  greater  of  the 
customer's  prior  monthly  charge  or 
average  monthly  charge  over  the  prior 
six  months.  The  changes  made  in  the 
liquidated  damages  provisions  make  it 
less  expensive  (and  therefore  more 
likely)  that  a  customer  can  switch  to  a 
competing  hauler  should  it  choose  to  do 
so  during  the  contract  term.  Defendants 
have  incurred  costs  to  sign  small 
containerized  solid  waste  hauling 
customers  to  contracts.  However,  as 
customers  pay  their  monthly  bills  over 
time,  the  unrecovered  amount  of  those 
costs  decreases.  That  fact  is  reflected  in 
the  proposed  Final  Judgment  by  the 
reduction  of  the  liquidated  damages 
Defendants  may  collect  once  a  firm  has 
been  Defendants'  customer  for  more 
than  one  year. 

The  contracts  predominantly  used  by 
Defendants  in  the  relevant  markets 
currently  give  Defendants  the  exclusive 
right  to  perform  all  of  a  customer's  solid 
waste  hauling  services  and  recycling, 
just  because  the  customer  has  signed  a 
contract  for  small  containerized  solid 
waste  hauling  service.  Those  contracts 
also  contain  a  provision  requiring  the 
customer  to  give  BFl  the  opportunity  lo 
provide  the  customer's  need  for 
additional  services  during  the  contract 
term.2  Paragraph  IV(A)(7)  of  the 
proposed  Final  Judgment  prohibits 
these  provisions  in  the  relevant  markets. 
Instead,  it  provides  that  Defendants  may 
perform  only  those  services  a  customer 
selects.  Defendants  may  perform  all 
types  of  solid  waste  hauling  services 
and  recycling  for  a  customer,  but  only 
if  the  customer  chooses  to  have 
Etefendants  do  so  by  affirmatively 
indicating  its  desire  for  such  additional 


^That  provision  reads:  "OPPORTUNITY  TO 
PROVIDE  ADDITIONAL  SERVICES.  BFl  values  the 
opportunity  to  meet  all  of  Customer's  nonhazardous 
waste  collection  and  disposal  needs.  Customer  will 
provide  BFl  the  opportunity  to  meet  those  needs 
and  10  provide,  on  a  competitive  basis,  any 
additional  nonhazardous  waste  disposal  and 
collection  services  during  the  term  of  this 
Agreement." 


services  on  the  ftt)nt  of  the  contract.^ 
The  United  States  does  not  intend  this 
provision  to  prohibit  Defendants  from 
requiring  that  it  be  the  exclusive 
supplier  of  any  one  type  of  service  for 
which  it  contracts  with  a  customer.  For 
example,  if  a  customer  contracts  with 
Etefendants  to  perform  small 
containerized  solid  waste  hauling 
service  at  a  specific  service  location, 
Defendants  may  require  that  it  be  the 
exclusive  supplier  for  that  service  at  the 
location. 

Paragraph  IV(A)(6)  of  the  proposed 
Final  Judgment  requires  Defendant  to 
change  the  appearance  and  format  of  its 
contracts  in  the  relevant  markets.  If  this 
case  went  to  trial,  evidence  from 
customers  in  those  markets  would  show 
that  some  of  them  were  not  aware  they 
had  signed  legally  binding  documents. 
Therefore,  the  proposed  Final  Judgment 
requires  that  the  document  be  labeled 
"CONTRACT  FOR  SOLID  WASTE 
SERVICES"  in  large  letters. 
Furthermore,  evidence  from  customers 
in  the  relevant  markets  would  show  that 
the  contractual  provisions  that  enable  a 
firm  with  market  power  to  restrict 
customers  from  switching  to  a 
competitor  are  in  small  print  and  not 
readily  noticed  by  all  customers.  The 
proposed  Final  Judgment  requires  that 
the  contracts  used  in  the  relevant 
markets  be  easily  readable  in  formatting 
and  type-face. 

B.  Transition  Rules 

In  the  Stipulation  consenting  to  the 
entry  of  the  proposed  Final  Judgment, 
Defendants  agreed  to  abide  by  the 
provisions  of  the  proposed  Final 
Judgment  immediately  upon  the  filing 
of  the  Complaint,  i.e.,  as  Of  February  15, 
'996.  Among  other  things,  the  transition 
provisions  described  herein  will  require 
Defendants  to  abide  by  the  foregoing 
limitations  and  prohibitions  when 
entering  into  any  contracts  with  new 
small  containerized  hauling  customers 
after  February  15, 1996.  Certain 
additional  provisions  of  the  proposed 
Final  Judgment  also  apply  to  existing 
customer  contracts  that  are  inconsistent 
with  the  proposed  Final  Judgment's 
requirements  for  new  customer 
contracts. 

Under  Paragraph  IV(C),  Defendants 
must  offer  contracts  that  conform  with 
Paragraphs  IV  (A)  or  (B)  of  the  proposed 
Final  Judgment  to  all  new  customers 
with  service  locations  in  the  Memphis 
and  Dubuque  markets  beginning  today. 


'The  United  States  anticipates  that  the  customer 
should  be  able  to  afnmiatively  indicate  its  choice 
of  service  types  by  checking  a  box,  or  writing  in  the 
type  of  service  it  wants  on  the  front  of  the  contract, 
or  by  some  similar  mechanism. 


the  date  of  the  filing  of  the  executed 
Stipulation. 

Under  Paragraph  rV(D),  within  ninety 
(90)  days  following  entry  of  the  Final 
Judgment  Defendants  must  notify 
existing  customers  with  service 
locations  in  the  Memphis  market  who 
have  an  initial  term  longer  than  two 
years  and  do  not  otherwise  comply  with 
the  proposed  Final  Judgment  of  their 
right  to  sign  a  new  contract  complying 
with  the  proposed  Final  Judgment. 
Defendants  must  send  a  similar  notice 
within  thirty  (30)  days  following  entry 
of  the  Final  Judgment  for  customers 
with  service  locations  in  the  Ehibuque 
market.  These  notices  must  also  inform 
any  customers  choosing  to  retain  their 
existing  contracts  that  no  provisions 
inconsistent  with  the  proposed  Final 
Judgment  will  be  enforced  against  them. 
The  Final  Judgment  provides  more  time 
for  Defendants  to  notify  customers  in 
Memphis  than  in  Dubuque  because 
Defendants  have  vastly  more  customers 
in  Memphis  than  in  Dubuque;  they  will 
need  a  longer  time  to  provide  the 
required  notices  and  answer  consumer 
inquiries  in  Memphis  than  they  will 
need  in  Dubuque.  With  regard  to 
municipal  and  government  entities, 
Defendants  are  not  required  to  notify 
those  entities  with  nonconforming 
contracts  that  were  awarded  on  the  basis 
of  a  formal  request  for  bids  or  a  formal 
request  for  proposals  issued  by  the 
customer. 

Paragraph  IV(E)  requires  Defendants 
to  give  an  additional  notice  in  the  form 
of  a  reminder  to  any  customer  subject  to 
a  nonconforming  contract  that  enters  a 
rene\yal  term  120  days  or  more  after  the 
entry  to  the  proposed  Final  Judgment. 
Defendants  must  send  the  reminder  to 
each  such  customer  ninety  days  or  more 
prior  to  the  effective  date  of  the  renewal 
term.  The  reminder  informs  the 
customer  that  it  must  cancel  its  contract 
by  a  certain  date  or  the  contract  will 
renew.  It  also  reminds  the  customer  that 
it  may  enter  into  a  new  contract 
conforming  to  the  proposed  Final 
Judgment  on  request  and  that  terms  in 
the  customer's  existing  contract  that  are 
inconsistent  with  the  new  form  will  not 
be  enforced  against  it.  Defendants  may 
send  this  reminder  as  part  of  a  monthly 
bill,  as  long  as  it  appears  on  a  separate 
page  and  in  large  print  so  that  it  will  be 
noticeable. 

Under  Paragraph  IV(F),  Defendants 
may  enforce  existing  contract  provisions 
only  to  the  extent  consistent  with  the 
Final  Judgment  upon  entry  of  the  Final 
Judgment  by  the  Court. 

Finally,  under  paragraphs  IV  (G)  and 
(H),  the  proposed  Final  Judgment  makes 
clear  that  contracts  awarded  by 
municipal  or  government  entities  on  the 


basis  of  a  formal  request  for  bids  or 
proposals  issued  by  the  customer  need 
not  comply  with  Paragraphs  IV(A>-(F). 
Moreover,  nothing  in  the  proposed  Final 
Judgment  requires  Defendants  to  do 
business  with  any  customer. 

Paragraphs  IV  (C)-<F)  further  two 
consistent  goals.  Opportunities  for 
competition  in  small  containerized 
hauling  service  in  the  relevant  markets 
will  be  fostered  by  a  rapid  end  to  the 
provisions  that  significantly  raise  entry 
barriers  in  the  relevant  markets.  At  the 
same  time,  the  transition  rules  avoid 
creating  any  unnecessary  disruption  of 
the  customers'  trash  hauling  service  that 
might  result  from  voiding  all 
nonconforming  contracts.  Existing 
customers  are  not  required  to  terminate 
or  amend  their  existing  contracts  with 
Defendants;  the  choice  belongs  to  the 
customer.  However,  Defendants  may  not 
enforce  against  any  customer  any 
provision  inconsistent  with  the 
proposed  Final  Judgment. 

To  ensure  that  existing  customers 
learn  of  their  rights  under  the  proposed 
Final  Judgment,  Paragraphs  IV  (D)  and 
(E)  require  Defendants  to  notify 
customers  of  their  rights  under  the  Final 
Judgment  and  remind  them  annually  of 
their  right  to  terminate  their  existing 
contract  or  to  sign  a  new  contract  form. 

C.  Enforcement 

Section  V  of  the  proposed  Final 
Judgment  establishes  standards  and 
procedures  by  which  the  Department  of 
Justice  may  obtain  access  to  documents 
and  information  from  Defendants 
related  to  their  compliance  with  the 
proposed  Final  Judgment. 

D.  Duration 

Section  VI  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  will  expire  on  the  tenth  year 
after  its  entry.  Jurisdiction  will  be 
retained  by  the  Court  to  conduct  further 
proceedings  relating  to  the  Final 
Judgment,  as  specified  in  Section  VI. 

IV.  Remedies  Available  To  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  15)  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C.  16(a)).  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 


any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
fudgment 

The  United  States  and  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Judgment  at 
any  time  prior  to  entry.  The  comments 
and  the  response  of  the  United  States 
will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 

Written  comments  should  oe 
submitted  to:  Anthony  V.  Nanni,  Chief. 
Litigation  I  Section.  Antitrust  Division. 
United  States  Department  of  Justice, 
1401  H  Street,  N.W..  Suite  4000. 
Washington,  DC.  20530.  The  proposed 
Final  Judgment  provides  that  the  Court 
retains  jurisdiction  over  this  action,  and 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  litigation  against  Defendants. 
The  United  States  could  have  brought 
suit  and  sought  preliminary  and 
permanent  injunctions  against  the  use 
and  enforcement  of  these  contracts  by 
Defendants  in  the  relevant  markets.  The 
United  States  is  satisfied,  however,  that 
the  relief  outlined  in  the  proposed  Final 
Judgment  will  eliminate  Defendants" 
ability  to  use  restrictive  and 
anticompetitive  contracts  to  maintain 
and  enhance  their  market  power  in  the 
relevant  markets.  The  United  Slates 
believes  that  these  contracts  will  no 
longer  inhibit  the  ability  of  a  new 
entrant  to  compete  with  the  Defendants. 
The  relief  sought  will  allow  new  entry 
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and  expansion  by  existing  finns  in  those 
markets. 

Vn.  standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  hi 
making  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  D.C.  Circuit 
recently  held,  this  statute  permits  a 
court  to  consider,  among  other  things, 
the  relationship  between  the  remedy 
secured  and  the  specific  allegaticms  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  5ee 
United  States  v.  Micmsoft,  56  F.3d  1448, 
1462  (D.C.  Qr.  1995).  In  conducting  this 
inquiry,  "the  Court  is  nowhere 
compelled  to  go  to  trial  or  to  engage  in 
extended  pro^edings  which  might  have 
the  efiiect  of  vitiating  the  benefits  of 
prompt  and  less  costly  settlement 
through  the  consent  decree  process."  '* 

Rather,  absent  a  showing  of  corrupt  failure 
of  the  government  to  discharge  its  duty,  the 
Court,  in  making  its  public  interest  finding, 
should .  .  .  carefiilly  consider  the 
explanations  of  the  government  in  the 
competitive  impact  statement  and  its 
responses  to  conunents  in  order  to  determine 
whether  those  explanations  are  reasonable 
under  the  circumstances.  ■  « 


« 119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  detenni nation  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  Tiled 
purauant  to  the  APPA.  Although  the  APPA 
authorize*  the  use  of  additional  procedures,  IS 
U.S.C  S  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  signiGcant  issues 
and  that  further  proceedings  would  aid  the  court  in 
rMoiving  those  iasues.  See  HJL  Rep.  93-1463.  93rd 
Cong.  2d  Sess.  8-9.  reprinted  in  (1974)  U.S.  Code 
Cong,  a  Ad.  News  6535. 6538. 


United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

The  Court's  inquiry,  under  the  APPA, 
is  whether  the  settlement  is  "within  the 
reaches  of  the  public  interest."  ^  The 
proposed  Final  Judgment  enjoins  the 
Defendants'  continued  use  of  overly 
restrictive  contract  terms  and  opens 
local  markets  to  increased  competition, 
thus  effectively  furthering  the  public 
interest. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  February  15. 1996. 

Respectfully  submitted, 
Nancy  H.  McMillen, 
Peter  H.  Goldberg, 
DC  Sof  #055608, 
Evangelina  Abnirantearena, 
Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  1401  H.  Street,  N.W., 
Suite  4000.  Washington,  D.C.  20530,  (202) 
307-5777. 

Certification  of  Service 

I  hereby  certify  that  a  copy  of  the 
foregoing  has  been  served  upon 
Browning-Ferris  Industries  of  Iowa,  Inc., 
Browning-Ferris  Industries  of 
Tennessee,  Inc.,  and  Browning-Ferris 
Industries,  Inc.,  by  placing  a  copy  of  this 
Competitive  Impact  Statement  in  the 
U.S.  mail,  directed  to  each  of  the  above- 
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>  United  States  v.  Bechtel,  648  F.2d  660, 666  (9th 
Cir.),  cert,  denied.  454  U.S.  1083  (1981);  see  United 
States  V.  BNS.  Inc..  858  F.2d  456.  463  (9th  Cir. 
1988);  United  Slates  v.  National  Broadcasting  Co.. 
449  F.  Supp.  1127,  1143  (CD.  Cal.  1978);  United 
.  States  V.  Gillette  Co..  406  F.  Supp.  at  716.  See  also 
United  States  v.  American  Cyanamid  Co..  719  F.2d 
5S8,  565  (2d  Cir.  1983),  ceii.  denied.  465  U.S.  1101 
(1984);  United  States  v.  American  Tel.  and  Tel  Co., 
552  F.  Supp.  131, 150  (D.D.C.  1982),  afpd  sub  nom. 
Maryland  v.  United  Slates.  460  U.S.  1001  (1983) 
quoting  United  Slates  v.  Gillette  Co.,  supra,  408  F. 
Supp.  at  716;  United  States  v.  Alcan  Aluminum, 
Ud..  605  F.  Supp.  619,  622  (W.D.  Ky  1985). 


named  parties  at  the  addresses  given 
below,  this  15th  day  of  February,  1996. 
Rufus  Wallingfood, 

Esquire,  Executive  Vice  President  and  General 
Counsel, 
Lee  Keller, 

Esquire,  Senior  Litigation  Counsel,  Browning- 
Ferris  Industries,  Inc.,  757  North  Eldridge 
Street,  Houston,  TX  77079. 
David  Foster, 

Esquire,  Fulbright  &  faworski.  LLP.,  801 

Pennsylvania  Avenue,  NW,  Market  Square, 

Washington,  D.C.  20004-2604. 

Richard  N,  Carrell, 

Esquire,  Fulbright  &  Jaworski,  LLP.,  1301 

McKinney,  Suite  5100,  Houston.  Texas 

77010-3095. 

Nancy  H.  McMillen, 

Attorney,  U.S.  Department  of  Justice, 

Antitrust  Division,  1401 H.  Street,  N.  W.,  Suite 

4000,  Washington,  D.C.  20530.  (202)  307- 

5777. 

United  States  District  Court  for  the 
District  of  Columbia 

In  the  matter  of  United  States  of  America, 
Plaintiff,  v.  Browning-Ferris  Industries  of 
Iowa.  Inc.,  Browning-Ferris  Industries  of 
Tennessee,  Inc.,  and  Browning-Ferris 
Industries,  Inc..  Defendants. 

[Case  number:  1-96-V00297] 

Judge:  Thomas  Penfield  Jackson 
Deck  Type:  Antitrust. 
Date  Stamp:  Feb.  15, 1996. 

Motion  of  United  States  to  Exclude  Case 
From  all  Discovery  Requirements  and 
to  Follow  the  Procedures  of  the 
Antitrust  Procedures  and  Penalties  Act 

The  Onited  States  of  America  hereby 
moves  the  Court  for  an  order  to  exclude 
this  case  from  all  discovery 
requirements  imder  the  Federal  Rules  of 
Civil  Procedure  given  that  the 
disposition  of  a  negotiated  civil  antitrust 
case  brought  and  settled  by  the  United 
States  is  governed  by  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16  (b)-(h)  [hereinafter  "the  APPA"). 

As  set  forth  below,  the  parties  have 
consented  to  the  entry  of  the  proposed 
Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  without  the  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  reispect  to 
any  such  issue.  Pursuant  to  the 
procedures  of  the  APPA,  discovery 
between  the  parties  is  unnecessary  and 
would  be  contrary  to  the  intentions  of 
the  parties.  Therefore,  the  United  States 
respectfully  requests  that  the  Court 
enter  the  attached  Order  which  excludes 
the  case  from  discovery  requirements  of 
the  Federal  Rules  of  Civil  Procedure, 
and  states  that  the  disposition  of  the 
case  wnll  be  consistent  with  the  APPA. 

1.  On  February  15. 1996,  the  United 
States  filed  a  Complaint  and  a 


Stipulation  by  which  the  parties  agreed 
to  the  Court's  entry  of  an  attached 
proposed  Final  Judgment  following 
compliance  with  the  APPA. 

2.  The  United  States  also  filed  on 
Febrtiary  15, 1996,  a  Competitive  Impact 
Statement  as  required  by  15  U.S.C. 
16(b). 

3.  The  APPA  also  requires  the  United 
States  to  publish  a  copy  of  the  proposed 
Final  Judgment  and  the  Competitive 
Impact  Statement  in  the  Federal 
Register.  It  further  requires  the 
publication  of  summaries  of  the  terms  of 
the  proposed  Final  Judgment  and  the 
Competitive  Impact  Statement  in  at  least 
two  newspapers  of  general  circulation. 
This  notice  will  inform  members  of  the- 
public  that  they  may  submit  comments 
about  the  Final  Judgment  to  the  United 
States  Department  of  Justice,  Antitrust 
Division.  15  U.S.C.  16  (b)-{c). 

4.  Following  such  publication  in  the 
newspapers  and  Federal  Register,  a 
sixty-day  waiting  period  will  begin. 
During  this  time,  the  United  States  will 
consider,  and  at  the  close  of  that  period 
respond  to,  any  public  comments  that  it 
receives.  It  will  publish  the  comments 
and  its  responses  in  the  Federal 
Register.  15  U.S.C.  16(d). 

5.  After  the  expiration  of  the  sixty-day 
period,  the  United  States  will  file  with 
the  Court  the  comments,  the 
Government's  responses,  and  a  Motion 
For  Entry  of  the  Final  Judgment.  15 
U.S.C.  16(d). 

6.  After  the  filing  of  the  Motion  for 
Entry  of  the  Final  Judgment,  the  Court 
may  enter  the  Final  Judgment  without  a 
hearing,  if  it  finds  that  the  Final 
Judgment  is  in  the  public  interest.  15 
U.S.C.  16  (e)-(f). 

7.  The  parties  fully  intend  to  comply 
with  the  requirements  of  the  APPA. 

As  stated  above,  the  Antitrust 
Procedures  and  Penalties  Act  governs 
the  disposition  of  civil  antitrust  cases 
brought  and  settled  by  the  United 
States.  Discovery  between  the  parties, 
which  have  consented  to  the  proposed 
settlement  filed  with  the  Court,  is 
unnecessary.  Accordingly,  the  attached 
Order  is  justified  and  should  be  entered 
by  the  Court. 

Respectfully  submitted, 
Nancy  H.  McMillen, 

Trial  Attorney.  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  Street,  NW.,  Suite 
4000,  Washington.  DC  20530,  Tel:  (202)  307-  . 
5777. 

Certificate  of  Service 

I  hereby  certify  that  on  February  15, 
1996,  a  true  and  correct  copy  of  the 
foregoing  has  been  served  on  the  parties 
below  by  placing  a  copy  of  this 
MO'nON  OF  UNITED  STATES  TO 
EXCLUDE  CASE  FROM  ALL 


DISCOVERY  REQUIREMENTS  AND  TO 
FOLLOW  THE  PROCEDURES  OF  THE 
ANTITRUST  PROCEDURES  AND 
PENALTIES  ACT  in  the  U.S.  Mail, 
postage  prepaid,  to  the  address  given 
below: 

For  Defendants  Browning-Ferris  Industries 
oflowa.  Inc.,  Browning-Ferris  Industries  of 
Tennessee,  Inc.,  and  Browning-Ferris 
Industries.  Inc.: 
David  Foster,  Esquire. 

Fulbright  B-Jaworski.  LLP..  801  Pennsylvania 
Ave..  N.W..  Market  Square.  Washington,  DC 
20004-2604. 

Rufus  Wallingford,  Esquire. 
Executive  Vice  President  and  General 
Counsel. 

Lee  Keller,  Esquire, 

Senior  Litigation  Counsel.  Browning-Ferris 
Industries.  Inc..  757  North  Eldridge  Street. 
Houston,  TX  77079. 
Richard  N.  Carrell,  Esquire. 
Fulbright  S- Jaworski.  LLP..  1301  McKinney. 
Suite  5100.  Houston.  TX  77010-3095. 
Nancy  H.  McMillen, 

Trial  Attorney.  U.S.  Department  of  Justice. 
Antitrust  Division.  1401  H  Street.  N.W..  Suite 
4000.  Washington.  D.C.  20530.  (202)  307- 
5777. 

United  States  District  Court  for  the 
District  of  Columbia 

In  the  matter  of  United  States  of  America, 
Plaintiff,  v.  Browning-Ferris  Industries  of 
Iowa.  Inc..  Browning-Ferris  Industries  of 
Tennessee,  Inc..  and  Browning-Ferris 
Industries.  Inc.,  Defendants. 
(Civil  Action  No.:  1-96-V002971 

Filed:  Feb.  15, 1996. 

Order  Excluding  Case  From  All 
Discovery  Requirements  and  To  Follow 
the  Procedures  of  the  Antitrust 
Procedures  and  Penalties  Act 

Plaintiff,  the  United  States  of 
America,  has  moved  the  Court  to 
exclude  this  case  from  all  discovery 
requirements  under  the  Federal  Rules  of 
Civil  Procedure  given  that  the 
disposition  of  negotiated  civil  antitrust 
consent  decrees  are  governed  by  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16  (b)-(h).  The  Court  is  of  the 
opinion  that  this  motion  should  be 
granted. 

It  is  therefore  ORDERED  that  this  case 
is  excluded  from  all  discovery 
requirements  under  the  Federal  Rules  of 
Civil  Procedure. 

It  is  also  therefore  ORDERED  that  the 
procedures  to  be  followed  in  this  case 
shall  be  consistent  with  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
§16(bHh). 

Dated: 


UNITED  STATES  DLSTRICT  jUDCIE 
■  |FR  Doc.  96-5033  Filed  3-4-96;  8:45  ami 

BILUNQ  CODE  441»-01-M 


United  States  v.  Waste  lyianagenient. 
Inc.;  Proposal  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16{b)-(h),  that  a  proposed 
Final  Consent  Judgment,  Stipulation, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  Stales 
Distrid  Court  for  the  Southern  District 
of  Georgia  in  the  above-caplioned  case. 

On  February  15. 1996.  the  United 
States  filed  a  civil  antitrust  Complaint  to 
prevent  and  restrain  Waste 
Management,  Inc.  ("WMI"),  Waste 
Management  of  Georgia.  Inc.  ("WMG"). 
d/b/a  Waste  Management  of  Savannah, 
and  Waste  Management  of  Louisiana. 
Inc.  ("WML"),  d/b/a  Waste  Management 
of  Central  Loui-siana  from  maintaining 
and  enhancing  their  market  power  by 
using  contracts  that  have  restrictive  and 
anticompetitive  effet;ts.  in  violation  of 
Section  2  of  the  Sherman  Act.  15  U.S.C. 
2. 

The  Complaint  alleges  that:  (1) 
Defendant  WMG  has  market  power  in 
small  containerized  hauling  service  in 
the  Savannah,  GA  market  and 
Defendant  WML  has  market  power  in 
small  containerized  hauling  service  in 
the  Central  Louisiana  market;  (2) 
Defendants,  acting  with  specific  intent, 
used  and  enforced  contracts  containing 
restrictive  provisions  to  exclude  and 
constrain  competition  and  to  maintain 
and  enhance  their  market  power  in 
small  containerized  hauling  service  in 
those  markets;  (3)  in  the  context  of  their 
large  market  shares  and  market  power. 
Defendants'  use  and  enforcement  of 
those  contracts  in  the  Savannah  and 
Central  Louisiana  markets  has  had 
anticompetitive  and  exclusionary  effects 
by  significantly  increasing  barriers  to 
entry  facing  new  entrants  and  barriers  to 
expansion  faced  by  small  incumbents: 

(4)  Defendants'  market  power  is 
maintained  and  enhanced  by  their  use 
and  enforcement  of  those  contracts;  and, 

(5)  as  a  result,  there  is  a  dangerous 
probability  that  Defendants  will  achieve 
monopoly  power  in  the  Savannah  and 
Central  Louisiana  markets. 

The  proposed  Final  Consent  Judgment 
would  require  that,  in  dealing  with 
small-contifiner  customers  in  the 
Savannah  and  C^entra!  Louisiana 
markets.  Defendants  only  to  enter  into 
contracts  containing  significantly  less 
restrictive  terms  than  the  contracts  they 
now  have  in  use  in  those  markets. 
Specifically,  the  Defendants  will  be 
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prohibited  from  using  any  contract  with 
small-container  customers  in  the 
Savannah  and  Central  Louisiana 
markets  that: 

(1)  Has  an  initial  tenn  longer  than  two 
j^eers  (unless  a  longer  term  is  requested 
by  the  customer  and  other  conditions 
are  met); 

(2)  Has  any  renewal  term  longer  than 
onevear; 

(3)  Requires  the  customer  give  notice 
of  termination  more  than  30  days  prior 
to  the  end  of  a  term; 

(4)  Requires  the  customer  to  pay 
liquidated  damages  over  3  times  the 
greater  of  its  prior  monthly  charge  or  its 
average  monthly  charge  during  &e  first 
year  of  the  initial  term  of  the  customer's 
contract,  or  over  2  times  the  greater  of 
its  prior  monthly  charge  or  its  average 
monthly  charge  thereafter. 

(50  Requires  the  customer  to  give 
Waste  Management  notice  of  any  offer 
by  or  to  another  solid  waste  hauling 
firm  or  requires  the  customer  to  give  it 
a  reasonable  opportunity  the  right  to 
respond  to  sudi  an  offer  for  any  period 
not  covued  by  the  contract  ("right  to 
compete"  clause); 

(aj  Is  not  labeled  "Service  Contract" 
and  is  not  easily  readable;  or 

(7)  Requires  a  customer  to  give  Waste 
Management  the  right  or  opportunity  to 
provide  hauling  services  for  all  solid 
wastes  and  recyclables.  imless  the 
custcHner  affirmatively  indicates  that  is 
its  desire.  Furthermore.  Defendants 
would  be  prohibited  from  enforcing 
provisions  in  existing  contracts  that  are 
inconsistent  with  the  Final  Judgment. 

PubUc  comment  is  invited  within  the 
statutory  60-day  period.  Such  comments 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Comments  should  be  addressed  to 
Anthony  V.  Nanni,  Chief.  Litigation  I 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  St.,  N.W., 
Suite  4000,  Washington,  D.C.  20530 
(phone  202/307-6576). 
KaiMoca  P.  Dkk,  j 

Deputy  Director  of  Operations. 

United  States  District  Court  for  the 
Sonthera  District  of  Georgia,  Savannah 
Dirision 

In  the  matter  of  United  States  of  America, 
Plaintiff,  V.  Waste  Management  of  Georgia, 
Inc.,  d/b/a  Waste  Management  of  Savannah, 
and  Waste  Management  of  Louisiana,  Inc.,  d/ 
b/a  Waste  Management  of  Central  Louisiana, 


UMI 


and  Waste  Management,  Inc..  Defendants. 
Civil  Action  No.:  CV49&-35.  filed:  February 
15, 1996. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto  for  the 
purposes  of  this  proceeding.  Defendant 
Waste  Management  of  Georgia,  Inc.,  dJ 
b/a  Waste  Management  of  Savannah, 
transacts  business  and  is  found  within 
the  district.  Defendants  Waste 
Management  of  Louisiana,  Inc.,  d/b/a 
Waste  Management  of  Central 
Louisiana,  and  Waste  Management,  Inc. 
consent  to  personal  jurisdiction  in  this 
proceeding.  Defendants  waive  any 
objections  as  to  venue  and  the  parties 
stipulate  that  venue  for  this  action  is 
proper  in  the  Southern  District  of 
Georgia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16(bHh)), 
and  without  further  notice  to  any  party 
or  other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  the  Defendants 
and  by  filing  that  notice  with  the  Court; 
and 

3.  Defendants  agree  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  the  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated  this  15th  day  of  February,  1996. 
Resf)ectfully  submitted. 
For  the  Plaintiff  the  United  States  of 
America: 

Anne  K.  Bingaman, 

Assistant  Attorney  General,  Antitrust 
Division.  U.S.  Department  of  Justice. 
Lawrence  R.  FuUerton, 


Deputy  Assistant  Attorney  General. 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

Harry  D.  Dixon,  Jr., 

United  States  Attorney,  Southern  District  of 
Georgia. 

Anthony  V.  Nanni. 
Chief,  Litigation  I  Section. 
Nancy  H.  McMilien, 
Peter  H.  Goldberg. 
Evangelina  Almirantearena, 
/Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  City  Center  Building,  Suite 
4000,  1401  H Street,  N.W.,  Washington,  D.C. 
20530.  202/307-5777. 

For  the  Defendants  Waste  Management, 
Inc.,  Waste  Management  of  Georgia,  Inc.,  and 
Waste  Management  of  Louisiana,  Inc.: 
Robert  Bloch,  Esquire, 
Mayer  Brown  S-  Platt,'2000  Pennsylvania 
Ave.,  N.W.,  Washington,  D.C.  20006. 
Michael  Sennett,  Esquire, 
Bell,  Boyd  6-  Lloyd,  3  First  National  Plaza, 
70  West  Madison  Street.  Chicago.  IL  60602. 
Glen  M.  Derbyshire,  Esquire  (Georgia  Bar 
#205210), 

Hunter,  Maclean.  Exley  S-  Dunn,  P.C,  200 
East  St.  Julian  Street,  Savannah.  GA31412- 
0048.(9121236-0261. 

United  States  District  Court  for  the 
Southern  District  of  Georgia,  Savannah 
Division 

In  the  matter  of  United  States  of  America, 
Plaintiff,  v.  Waste  Management  of  Georgia, 
Inc..  d/b/a  Waste  Management  of  Savannah. 
Waste  Management  of  Louisiana.  Inc.,  d/b/a 
Waste  Management  of  Central  Louisiana,  and 
Waste  Management,  Inc.,  Defendants.  Civil 
Action  No.:  CF496-35,  filed:  Feb.  15. 1996. 

Final  Judgment 

Whereas  Plaintiff,  United  States  of 
America,  having  filed  its  Complaint  in 
this  action  on  February  15, 1996,  and 
Plaintiff  and  Defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law;  and  without  this 
Final  Judgment  constituting  any 
evidence  or  admission  by  any  party 
with  respect  to  any  issue  of  fact  or  law; 

Now,  therefore,  before  any  testimony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  consent  of  the  parties,  it  is 
hereby 

Ordered,  adjudged  and  decreed  as 
follows: 


I. 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
persons  of  the  Defendants,  Waste 
Management,  Inc.,  Waste  Management 
of  Georgia,  Lie,  d/b/a  Waste 
Mamagement  of  Savannah,  and  Waste 
Management  of  Louisiana,  Inc.,  d/b/a 
Waste  Management  of  Central 
Louisiana.  "Hie  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  the  Defendants  under  Section  2 
of  the  Sherman  Act,  15  U.S.C.  2. 

n. 

Definitions 

As  used  in  this  Final  Judgment: 

(A)  "Savaimah  market"  means 
Chatham,  Effingham,  and  Bryan 
Counties,  Georgia. 

(B)  "Central  Louisiana  market"  means 
Rapides,  Natchitoches,  Avoyelles,  Red 
River,  Winn,  and  Sabine  Parishes, 
Louisiana. 

(C)  "Sohd  waste  haufing"  means  the 
collection  and  transportation  to  a 
disposal  site  of  trash  and  garbage  (but 
not  construction  and  demolition  debris; 
medical  waste;  hazardous  waste;  organic 
waste;  or  special  waste,  such  as 
contaminated  soil,  or  sludge;  or 
recyclable  materials)  from  residential, 
commercial  and  industrial  customers. 
Sohd  waste  hauling  includes  hand  pick- 
up, containerized  pick-up,  and  roll-off 
service. 

(D)  "Defendants"  means  defendant 
Waste  Management,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in  Oak 
Brook,  Illinois,  defendant  Waste 
Management  of  Georgia,  Inc.  d/b/a 
Waste  Management  of  Savannah,  a 
Georgia  corporation  with  offices  in 
Savaimah,  Georgia,  and  defendant 
Waste  Management  of  Louisiana,  Inc., 
d/b/a  Waste  Management  of  Central 
Louisiana,  a  Louisiana  corporation  with 
offices  in  Alexandria,  Louisiana,  and 
includes  their  officers,  directors, 
managers,  agents,  employees, 
successors,  assigns,  parents,  and 
subsidiaries. 

(E)  "Small  Container"  means  a  2  to  10 
cubic  yard  container. 

(F)  "Small  Containerized  Solid  Waste 
Hauling  Service"  means  providing  solid 
waste  hauling  service  to  customers  by 
providing  the  customer  with  a  Small 
Container  that  is  picked  up 
mechanically  using  a  frontload, 
rearload,  or  sideload  truck,  and 
expressly  excludes  hand  pick-up 
service,  and  service  using  a  compactor 
attached  to  or  part  of  a  small  container. 

(G)  "Customer"  means  a  Small 
Containerized  Solid  Waste  Hauling 
Service  customer. 


m. 

Applicability 

This  Final  Judgment  applies  to 
Defendants  and  to  their  officers, 
directors,  managers,  agents,  employees, 
successors,  assigns,  parents  and 
subsidiaries,  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise.  Nothing 
contained  in  this  Final  Judgment  is  or 
has  been  created  for  the  benefit  of  any 
third  party,  and  nothing  herein  shall  be 
construed  to  provide  any  rights  to  any 
third  party. 

IV. 

Prohibited  Conduct 

Defendants  are  enjoined  and 
restrained  as  follows: 

(A)  Except  as  set  forth  in  paragraph  IV 
(B)  and  (G),  Defendants  shall  not  enter 
into  any  contract  with  a  Customer  for  a 
service  location  in  the  Savannah  or 
Central  Louisiana  markets  that: 

(1)  Has  an  initial  term  longer  than  two 
(2)  years; 

(2)  Has  any  renewal  term  longer  than 
one  (1)  year; 

(3)  Requires  that  the  Customer  give 
Defendants  notice  of  termination  more 
than  thirty  (30)  days  prior  to  the  end  of 
any  initial  term  or  renewal  term; 

(4)  Requires  that  the  Customer  pay 
liquidated  damages  in  excess  of  three 
times  the  greater  of  its  prior  monthly 
charge  or  its  average  monthly  charge 
over  the  most  recent  six  months  during 
the  first  year  of  the  initial  term  of  the 
Customer's  contract; 

(5)  Requires  that  the  Customer  pay 
liquidated  damages  in  excess  of  two 
times  the  greater  of  its  prior  monthly 
charge  or  its  average  monthly  charge 
over  the  most  recent  six  months  after 
the  Customer  has  been  a  Customer  of  a 
Defendant  for  a  continuous  period  in 
excess  of  one  (1)  year; 

(6)  Requires  the  Custompr  to  give 
Defendants  notice  of  any  offer  by  or  to 
another  solid  waste  hauhng  firm  or 
requires  the  Customer  to  give 
Defendants  a  reasonable  opportunity  to 
respond  to  such  an  offer  for  any  period 
of  covered  by  the  contract  (sometimes 
referred  to  as  a  "right  to  compete" 
clause); 

(7)  Is  not  easily  readable  (e.g., 
formatting  and  typeface)  and  is  not 
labeled,  in  large  letters,  SERVICE 
CONTRACT;  or 

(8)  Requires  a  Customer  to  give 
Defendants  the  right  or  opportimity  to 
provide  hauling  service  for  recyclables 
or  more  than  one  solid  waste  hauling 
service  for  a  Customer  unless  the 


Customer  affirmatively  chooses  to  have 
Defendant  do  so  by  so  stating  on  the 
front  of  the  contract. 

(B)  Notwithstanding  the  provisions  of 
paragraph  IV(A)  of  this  Final  Judgment. 
Defendants  may  enter  into  a  contract 
with  a  Customer  for  a  service  location 
in  the  Savannah  or  Central  Louisiana 
markets  with  an  initial  term  in  excess  of 
two  years  provided  that: 

(1)  The  Customer  has  acknowledged 
in  writing  that  the  Defendants  have 
offered  to  the  Customer  the  form 
contracts  Defendants  are  required  herein 
to  offer  generally  to  Customers; 

(2)  the  Customer  has  the  right  to 
terminate  the  contract  after  2  years  by 
giving  notice  to  Defendants  thirty  (30) 
days  or  more  prior  to  the  end  of  that  2 
year  period; 

(3)  the  contract  otherwise  complies 
with  the  provisions  of  paragraph  fV(A) 

(2)-(a);  and 

(4)  the  number  of  ser\'ice  locations 
subject  to  contracts  permitted  under 
subparagraph  (B)  in  either  the  Savannah 
or  Central  Louisiana  markets  does  not 
exceed  25%  of  the  total  number  of 
service  locations  for  small  containerized 
solid  waste  hauling  service  in  each  such 
market  in  any  year. 

(C)  From  the  date  of  filing  of  an 
executed  Stipulation  in  the  form 
attached  hereto  as  Exhibit  A.  Defendants 
shall  offer  to  new  Customers  with 
service  locations  in  the  Savaimah  and 
Central  Louisiana  markets  only 
contracts  that  conform  to  the 
requirements  of  paragraphs  IV  (A)  or  (B) 
of  this  Final  Judgment,  except  as 
provided  in  IV(G). 

(D)  Except  as  provided  in  rV(G). 
within  thirty  (30)  days  following  the 
entry  of  this  Final  Judgment,  Defendants 
shall  send  to  all  existing  Customers  with 
service  locations  in  the  Savannah  and 
Central  Louisiana  markets  with 
contracts  having  an  initial  term  longer 
than  2  years  and  which  otherwise  do 
not  conform  with  paragraph  IV(B)  a 
notice  in  the  form  attached  hereto  as 
Exhibit  B. 

(E)  Except  as  provided  in  IV(G).  for 
each  Customer  with  a  contract  having 
an  initial  term  longer  than  2  years  and 
which  otherwise  does  not  conform  to 
paragraph  IV(B)  that  enters  a  renewal 
term  120  days  after  entry  of  this  Final 
Judgment.  Defendants  shall  send  a 
reminder  to  that  Customer  in  the  form 
attached  hereto  as  Exhibit  C  ninety  (90) 
days  or  more  prior  to  the  effective  date 
of  the  renewal  term.  This  reminder  may 
be  sent  to  the  Customer  as  part  of  a 
monthly  bill,  but  if  it  is,  it  must  be 
displayed  on  a  separate  page  and  in 
large  print. 

(F)  Upon  entry  of  this  Final  judgment. 
Defendants  may  not  enforce  those 
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contract  provisions  that  are  inconsistent 
with  this  Final  Judsnent. 

(G)  Notwithstanding  the  provisions  of 
this  Final  Judgment,  Defendants  may 
enter  into  contracts  with  municipal  or 
governmental  entities  that  are  not  in 
compliance  with  paragraphs  IV  (AHF) 
provided  that  those  contracts  are 
awarded  to  Defendants  on  the  basis  of 
a  formal  request  for  bids  or  a  formal 
request  for  proposals  issued  by  the 
Customer. 

(H)  Notwithstanding  the  provisions  of 
this  Final  Judgment,  Dsfendants  shall 
not  be  required  to  do  business  with  any 
Customer. 


Reporting 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment, 
diily  authorized  representatives  of  the 
Plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  on  reasonable 
notice  given  to  Defiendants  at  their 
principal  ofBces.  sulqect  to  any  lawful 
privilege,  be  permitted: 

(1)  Access  during  normal  office  hours 
to  inspect  and  cc^y  all  books,  ledgers, 
accoimts,  correspondence,  memoranda 
and  other  documents  and  records  in  the 
possession,  custody,  or  control  of 
Defendants,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment. 

(2)  Subject  to  the  reasonaole 
convenience  of  Defendants  and  without 
restraint  or  interference  from  them,  to 
interview  officers,  employees,  or  agents 
of  Defendants,  who  may  have  counsel 
present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

(B)  Upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  on  reasonable 
notice  given  to  Defendants  at  their 
principal  offices,  subject  to  any  lawful 
privilege.  Defendants  shall  submit  such 
written  reports,  jmder  oath  if  requested, 
with  respect  to  any  matters  contained  in 
this  Final  Judgment. 

(C)  No  information  or  dociunents 
obtained  by  the  means  provided  by  this 
Section  shall  be  divulged  by  the 
Plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States 
government,  except  in  the  course  of 
legal  proceedings  to  which  the  United 
States  is  a  party,  or  for  the  purpose  of 
securing  compliance  with  this  Final 
judgment,  or  as  otherwise  required  by 
law. 

(D)Tf  at  the  time  information  or 
docimients  are  furnished  by  Defendants 


to  Plaintiff,  Defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  document  to  which 
a  claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  Defendants  mark 
each  pertinent  page  of  such  material 
"Subject  to  Claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  ten  days  notice 
shall  be  given  by  Plaintiff  to  Defendants 
prior  to  divulging  such  material  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Defendants  are  not 
a  party. 

VI. 

Further  Elements  of  Judgment 

(A)  This  Final  Judgment  shall  expire 
on  the  tenth  anniversary  of  the  date  of 
its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  over  this  action  and  the  parties 
thereto  for  the  purpose  of  enabling  any 
of  the  parties  thereto  to  apply  to  this 
Court  at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

vn. 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Entered: 

United  States  District  Judge 

Exhibit  A 

United  States  District  Court  for  the 
Southern  District  of  Georgia,  Savannah 
Division 

In  the  matter  of  ['  rted  States  of  America, 
Plaintiff,  v.  Waste  \^->nnefnient  of  Georgia, 
Inc.,  d/b/a  Wastfi  Management  of  Savannah, 
and  Waste  Management  of  Louisiana,  Inc.,  dl 
hi  a  Waste  Management  of  Central  Louisiana, 
and  Waste  Management,  Inc.,  Defendants. 
Ci'  il  Action  No.:  CV496-35,  filed:  February 
15,  1996. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Coiul  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto  for  the 
purposes  of  this  proceeding.  Defendant 
Waste  Management  of  Georgia,  Inc.,  d/ 
b/a  Waste  Management  of  Savannah, 
transacts  business  and  is  found  within 


the  district.  Defendants  Waste 
Management  of  Louisiana,  Inc.,  d/b/a 
Waste  Management  of  Central 
Louisiana,  and  Waste  Management,  Inc. 
consent  to  personal  jurisdiction  in  this 
proceeding.  Defendants  waive  any 
objection  as  to  venue  and  the  parties 
stipulate  that  venue  for  this  action  is 
proper  in  the  Southern  District  of 
Georgia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court'?  own  motion,  at  any  time 
after  compUance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16  (b)-(h)),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  the  Defendants 
and  by  filing  that  notice  with  the  Covut; 
and 

3.  Defendants  agree  to  be  boimd  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  the  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated  this th  day  of  February,  1996. 

Respectfully  submitted. 
For  the  Plaintiff  the  United  States  of 
America: 

Anne  K.  Bingaman, 

Assistant  Attorney  General,  Antitrust 
Division,  U.S.  Department  of  Justice. 

Lawrence  R.  Fullerton, 

Deputy  Assistant  Attorney  General. 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

Harry  D.  Dixon,  Jr., 

United  States  Attorney,  Southern  District  of 
Georgia. 

Anthony  V.  Nanni, 

Chief.  Litigation  I  Section. 

Nancy  H.  McMillen, 

Peter  H.  Goldberg, 

Evangelina  Almirantearena, 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  City  Center  Building,  Suite 
4000, 1401  H.  Street,  N.W.,  Washington,  D.C. 
20530,  202/307-5777. 


For  the  Defiendants  Waste  Management, 
Inc.,  Waste  Management  of  Georgia,  Inc.,  and 
Waste  Management  of  Louisiana,  Inc.: 
Robert  Bloch,  Esquire, 
Mayer  Brown  &■  Piatt,  2000  Pennsylvania 
Ave.,  N.W.^Washington,  D.C.  20006. 
Michael  Sennett,  Esquire, 
Bell,  Boyd  &■  lioyd,  3  First  National  Plaza, 
70  West  Madison  Street,  Chicago,  H  60602. 

Exhibits 

Notice  to  Customers 

Dear  Valued  Customer  (Insert  name  of 
local  operating  company)  is  offering  a  new 
two  year  contract  to  all  small  containerized 
solid  waste  hauling  customers  with  service 
locations  in  (insert  market  here).  We  would 
like  to  take  this  opportunity  to  offer  this 
contract  to  you.  Of  course,  if  you  prefer,  you 
can  continue  with  your  existing  contract. 

In  most  cases,  this  new  contract  will  have 
terms  that  are  more  advantageous  to 
customers  than  their  current  contracts.  This 
new  contract  has  the  following  features: 

•  an  initial  term  of  2  years  (unless  you 
request  a  longer  term); 

•  a  renewal  term  of  1  year, 

•  at  the  end  of  your  initial  term,  you  may 
take  no  action  and  your  contract  will  renew 
or  you  can  choose  not  to  renew  the  contract 
by  simply  giving  us  notice  at  any  time  up  to 
30  days  prior  to  the  end  of  your  term; 

1  if  you  request  a  contract  with  a  term  longer 
than  2  years,  you  can  cancel  that  contract 
after  2  years  by  giving  us  notice  at  any  time 
up  to  30  days  prior  to  the  end  of  the  first 
2  years: 

•  if  you  terminate  the  contract  at  any  other 
time,  you  will  be  required  to  pay,  as 
liquidated  damages,  no  more  than  3  times  the 
greater  of  your  prior  monthly  or  average 
monthly  charge.  If  you've  been  a  customer 
continuously  for  more  than  1  year,  the 
liquidated  damages  would  be  reduced  to  2 
times  the  greater  of  your  prior  monthly  or 
average  monthly  charge; 

•  you  will  not  be  required  to  give  us  notice 
of  any  offer  from  another  waste  hauling  firm 
or  to  give  us  an  opportunity  to  make  a 
coimteroffer  although  you  may  do  so  if  you 
wish; 

•  you  will  be  able  to  choose  on  the 
contract  which  specific  types  of  waste 
hauling  services  you  would  like  us  to 
perform. 

You  may  obtain  a  new  contract  containing 
these  terms  by  calling  (insert  GSR  telephone 
number  or  sales  rep  name  and  nvunber). 

If  you  prefer,  you  may  continue  with  your 
existing  contract.  If  you  retain  your  existing 
contract,  we  will  not  enforce  any  terms  that 
are  inconsistent  with  the  new  form  contract 
terms. 

We  thank  you  for  your  business  and  look 
forward  to  a  continued  relationship  with  you 
If  you  have  any  questions,  please  call  [WM 
contact  person  and  phone  number). 


Reminder  to  Costomera 

Your  contract  will  automatically 
renew  on  MM/DD/YY  unless  we  receive 
yoxir  cancellation  by  MM/DD/YY. 

You  may  also  obtain  a  new  form 
contract  with  some  terms  more 
advantageous  to  you  than  your  current 
contract. 

You  may  obtain  a  new  contract 
containing  these  terms  by  calling  (insert 
CSR  telephone  number  or  sales  rep 
name  and  number). 

United  States  District  Court  for  the 
Southern  District  of  Georgia  Savannah 
Division 

In  the  matter  of  United  States  of  America. 
Plaintiff,  v.  Waste  Management  of  Georgia. 
Inc., d/b/a  Waste  Management  of  Savannah, 
Waste  Management  of  Louisiana,  Inc.,  d/b/a 
Waste  Management  of  Central  Louisiana,  and 
Waste  Management,  Inc.,  Defendants.  (Civil 
Action  No.:  CV496-35  Filed:  February  15. 
1996.1 

Competitive  Impact  Statement 

The  United  States,  piusuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA").  15  U.S.C. 
§  16  (b)-{h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  proceeding. 

L 

Nature  and  Purpose  of  the  Proceeding 

On  February  15, 1996,  the  United 
States  filed  a  civil  antitrust  Compliant  to 
prevent  and  restrain  Waste 
Management,  Inc.  ("WMI").  Waste 
Management  of  Georgia,  Inc.  ("WMG"), 
d/b/a  Waste  Management  of  Savannah, 
and  Waste  Management  of  Louisiana. 
Inc.  ("WML"),  d/b/a  Waste  Management 
of  Central  Louisiana  from  using 
contracts  that  have  restrictives  and 
anticompetitive  effects  in  the  small 
containerized  hauling  service  markets  in 
Savaimah  and  Central  Louisiana,  in 
violation  of  Section  2  of  the  Sherman 
Act,  15  U.S.C.  As  alleged  in  the 
Compliant,  Defendants  has  attempted  to 
monopolize  small  containerized  hauling 
service  in  the  Savannah  and  Central 
Louisiana  geographic  markets  by  using 
and  enforcing  contracts  containing 
restrictive  provisions  to  maintain  and 
enhance  their  existing  market  power 
there. 

The  Complaint  alleges  that:  (1) 
Defendant  WMG  has  market  power  in 
small  containerized  hauling  services  in 


the  Savannah,  GA  market  and 
Defendant  WML  has  market  power  in 
small  containerized  hauling  service  in 
the  Central  Louisiana  market;  (2) 
Defendants,  acting  with  specific  intent, 
used  and  enforced  contracts  containing 
restrictives  provisions  to  exclude  and 
constrain  competition  and  to  maintain 
and  enhance  their  market  power  in 
small  containerized  hauling  service  in 
those  markets;  (3)  in  the  context  of  their 
large  market  shares  and  market  power. 
Defendants'  use  and  enforcement  of 
those  contracts  in  the  Savannah  and 
Central  Louisiana  markets  has  had 
anticompetitive  and  exclusionary  effects 
by  significantly  increasing  barriers  to 
entry  facing  new  entrants  and  barriers  to 
expansion  faced  by  small  incumbents 

(4)  Defendants*  market  power  is 
maintained  and  enhanced  by  their  use 
and  enforcement  of  those  contracts;  and, 

(5)  as  a  resuh,  there  is  a  dangerous 
probability  that  Defendants  will  achieve 
monopoly  power  in  the  Savaimah  and 
Central  Louisiana  markets. 


In  its  Compliant,  Plaintiff  seeks, 
among  other  relief,  a  permanent 
injunction  preventing  Defendants  fi-om 
continuing  any  of  the  anticmpetitive 
practices  alleged  to  violate  the  Sherman 
Act,  and  thus  affording  fair 
opportunities  for  other  firms  to  comjsete 
in  small  containerized  hauling  service 
in  the  Savaimah  and  Central  Louisiana 
markets. 

The  United  States  and  Defendants 
also  have  filed  a  stipulation  by  which 
the  parties  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
ehminate  the  anticompetitive  effects  of 
Defendants'  actions  in  the  Savannah 
and  Central  Louisiana  markets.  Under 
the  proposed  Final  Judgment,  as 
explained  more  fully  below,  in  dealing 
with  small-container  customers  in  the 
Savannah  and  Central  Louisiana 
markets,  Defendants  would  only  be 
permitted  to  enter  into  contracts 
containing  significantly  less  restrictive 
terms  than  the  contracts  they  now  in  use 
in  those  markets.  Furthermore, 
Defendants  would  be  prohibited  from 
enforcing  provisions  in  existing 
contracts  that  are  inconsistent  with  the 
Final  Judgment. 

The  United  States  and  the  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entr\'  of  the 
proposed  Final  Judgment  would 


UM 
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tenninate  the  action,  except  that  the 
Court  would  retain  jurisdiction  to 
ccmstrue.  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

Description  of  the  Events  Giving  Rise  to 
the  Alleged  Violation 

Waste  Management,  Inc.  ("WMI"),  a 
subsidiary  of  WMX  Technologies,  Inc., 
is  the  world's  largest  company  engaged 
in  the  solid  waste  hauling  and  disposal 
business,  with  operations  throughout 
the  United  Statm.  WMI  had  total  1994 
revenues  of  approximately  $5.8  billion. 

Waste  Management  of  Georgia.  Inc. 
("WMG").  d/b/a  Waste  Management  of 
Savannah,  is  a  subsidiary  of  WMI  with 
its  principal  offices  in  Savannah,  GA.  It 
is  the  largest  solid  waste  hauling  and 
disposal  company  in  the  Savannah 
market.  WMG  had  revenues  of  over  $14 
million  in  its  1994  fiscal  year. 

Waste  Management  of  Louisiana,  Inc. 
("WML"),  d/b/a  Waste  Management  of 
Central  Louisiana,  is  also  a  subsidiary  of 
WMI.  It  has  offices  in  Alexandria.  LA 
and  Natchitodies.  LA.  It  is  the  largest 
solid  waste  hauling  and  disposal 
company  in  the  Central  Louisiana 
market.  WML  had  revenues  over  $3 
million  in  its  1994  fiscal  year. 

A.  The  Solid  Waste  Hauling  Industry 

Solid  waste  hauling  involves  the 
collection  of  paper,  food,  construction 
material  and  other  solid  waste  from 
homes,  businesses  and  industries,  and 
the  transporting  of  that  waste  to  a 
landfill  or  other  disposal  site.  These 
services  may  be  provided  by  private 
haulers  directly  to  residential, 
commercial  and  industrial  customers,  or 
indirectly  through  mimidpal  contracts 
and  firanchises. 

Service  to  commercial  customers 
accounte  for  a  large  percentage  of  total 
hauUng  revenues.  Commercial 
customers  include  restaurants,  large 
apartment  complexes,  retail  and 
wholesale  stores,  office  buildings,  and 
industrial  parks.  These  customers 
typicalfy  generate  a  substantially  larger 
volume  of  waste  than  do  residential 
customers.  Waste  generated  by 
commercial  customers  is  generally 
placed  in  metal  containers  of  two  to  ten  - 
cubic  yards  provided  by  their  hauling 
company.  In  the  markets  at  issue,  two  to 
ten  cubic  yard  containers  are  called 
"smaU  containers"  Small  containers  are 
collected  primarily  by  frontend  load 
vehicles  that  lift  the  containers  over  the 
front  of  the  truck  by  means  of  a 
hydraulic  hoist  and  empty  them  into  the 
storage  section  of  the  vehicle,  where  the 
waste  is  compacted.  Service  to 
commercial  customers  that  use  small 


containers  is  called  "small 
containerized  hauling  service." 

Solid  waste  hauling  firms  also 
provide  service  to  residential  and 
industrial  (or  "roU-ofP")  customers. 
Residential  customers,  typically 
households  and  small  apartment 
complexes  that  generate  small  amounts 
of  waste,  use  noncontainerized  solid 
waste  hauling  service,  normally  placing 
their  waste  in  plastic  bags,  trash  cans,  or 
small  plastic  containers  at  curbside. 

Industrial  or  roll-off  customers 
include  factories  and  construction  sties. 
These  customers  either  generate  non- 
compactible  waste,  such  as  concrete  or 
building  debris,  or  very  large  quantities 
of  compactible  waste.  They  deposit  their 
waste  into  very  large  containers  (usually 
20  to  40  cubic  yeirds)  that  are  loaded 
onto  a  roll-off  truck  and  transported 
individually  to  the  disposal  site  where 
they  are  emptied  before  being  returned 
to  the  customer's  premises.  Some 
customers,  like  shopping  malls,  use 
large,  roll-off  containers  with 
compactors.  This  type  of  customer 
generally  generates  compactible  trash 
similar  to  the  waste  of  commercial 
customers,  but  in  much  greater 
quantities;  it  is  more  economical  for  this 
type  of  customer  to  use  roll-off  service 
with  a  compactor  than  to  use  a  number 
of  small  containers  picked  up  multiple 
times  a  week. 

B.  Relevant  Product  Market 

The  revelant  product  market  is  small 
containerized  hauling  service.  There  are 
no  practical  substitutes  for  this  service. 
Small  containerized  hauling  service 
customers  will  not  generally  switch  to 
noncontainerized  service  in  the  event  of 
a  price  increase,  because  it  is  too 
impractical  and  more  costly  for  those 
customers  to  bag  and  carry  their  volume 
of  trash  to  the  curb  for  hand  pick-up. 
Similarly,  roll-off  service  is  much  too 
costly  and  the  container  takes  up  too 
much  space  for  most  small 
containerized  hauling  service 
customers.  Only  customers  that  generate 
the  largest  volumes  of  compactible  solid 
waste  can  economically  consider  roll-off 
service,  and  for  customers  that  do 
generate  large  volumes  of  waste,  roll-off 
service  is  usually  the  only  viable  option. 

C.  Relevant  Geogmphic  Markets 

The  relevant  geographic  markets  are 
the  Savannah  market  and  the  Central 
Louisiana  market.  Small  containerized 
solid  waste  hauling  services  are 
generally  provided  in  very  localized 
areas.  Route  density  (a  large  number  of 
customers  that  are  close  together)  is 
necessary  for  small  containerized  solid 
waste  hauling  Hrms  to  be  profitable.  In 
addition,  it  is  not  economically  efficient 


for  heavy  trash  hauling  equipment  to 
travel  long  distances  from  customers 
without  collecting  significant  amounts 
of  waste.  Thus,  it  is  not  efficient  for  a 
hauler  to  serve  major  metropolitan  areas 
fivm  a  distant  base.  Haulers,  therefore, 
generally  establish  garages  and  related 
facilities  within  each  major  local  area 
served. 

D.  Defendants'  Attempt  to  Monopolize 

Defendant  WMG  has  market  power  in 
small  containerized  hauling  service  in 
the  Savannah  market.  WMG  has 
maintained  a  very  high  market  share 
since  at  least  1991 — consistently  in 
excess  of  60  percent. 

Defendant  WML  has  market  power  in 
small  containerized  hauling  service  in 
the  Central  Louisiana  market.  WML  has 
maintained  a  very  high  market  share 
since  at  least  1988 — consistently  in 
excess  of  60  percent. 

There  are  substantial  barriers  to  entry 
and  to  expansion  into  the  small 
containerized  hauling  markets  in 
Savannah  and  in  Central  Louisiana.  A 
new  entrant  or  small  incumbent  haider 
must  be  able  to  achieve  minimum 
efficient  scale  to  be  competitive.  First,  it 
must  be  able  to  generate  enough 
revenues  to  cover  significant  fixed  costs 
and  overhead. 

Second,  a  new  entrant  or  small 
incumbent  hauler  must  be  able  to  obtain 
enough  customers  to  use  its  trucks 
efficiently.  For  example,  it  is  not 
efficient  to  use  a  truck  half  a  day 
because  the  firm  doesn't  have  enough 
customers  to  fill  up  the  truck. 

Third,  a  new  entrant  or  small 
incumbent  hauler  needs  to  obtain 
customers  that  are  close  together  on  its 
routes  (called  "route  density").  Having 
customers  close  together  enables  a 
company  to  pick  up  more  waste  in  less 
time  (and  generate  more  revenues  in 
less  time).  The  better  a  firm's  route 
density,  the  lower  its  operating  costs. 

Until  a  firm  overcomes  these  barriers, 
the  new  entrant  or  small  incumbent  will 
have  higher  operating  costs  than 
Defendants  in  the  relevant  geographic 
markets,  may  not  operate  at  a  profit,  and 
will  be  unable  effectively  to  constrain 
pricing  bv  Defendants  in  those  markets. 

DefiBndant  WMG  in  the  Savannah 
market  and  Defendant  WML  in  the 
Central  Louisiana  market  have  entered 
into  written  contracts  with  the  vast 
majority  of  their  small  containerized 
hauling  customers.  Many  of  these 
contracts  contain  terms  that,  when  taken 
together  in  the  relevant  markets  where 
Defendants  have  market  power,  make  it 
more  difficult  and  costly  for  customers 
to  switch  to  a  competitor  of  Defendants 
and  allows  Defendants  to  bid  to  retain 
customers  approached  by  a  competitor. 


The  contracts  enhance  and  maintain 
Defendants'  market  power  in  the 
Savannah  and  Central  Louisiana 
markets  by  significantly  raising  the  cost 
and  time  required  by  a  new  entrant  or 
small  incumbent  firm  to  build  its 
customer  base  and  obtain  efficient  scale 
and  route  density.  Therefore, 
Defendants'  use  and  enforcement  of 
these  contracts  in  the  Savannah  and 
Central  Louisiana  markets  raise  barriers 
to  entry  and  expansion  in  those  markets. 
Those  contract  terms  are: 

a.  A  provision  giving  Defendants  the 
exclusive  right  to  collect  and  dispose  of 
all  the  customers'  solid  waste  and 
recyclables; 

b.  An  initial  term  of  three  years; 

c.  A  renewal  term  of  three  years  that 
automatically  renews  unless  the 
customer  sends  Defendants  a  written 
notice  of  cancellation  by  certified  mail 
more  than  60  days  from  the  end  of  the 
initial  or  renewal  term; 

d.  A  term  that  requires  a  customer 
that  terminates  the  contract  at  any  other 
time  to  pay  Defendants,  as  liquidated 
damages,  its  most  recent  monthly  charge 
times  six  (if  the  remaining  term  is  six  or 
more  months)  or  its  most  recent 
monthly  charge  times  the  number  of 
months  remaining  under  the  contract  (if 
the  remaining  term  is  less  than  six 
months);  and 

e.  A  "right  to  compete"  clause  that 
requires  the  customer  to  give 
Defendants  notice  of  any  offer  by  or  to 
a  hauling  competitor  or  requires  the 
customer  to  give  Defendants  a 
reasonable  opportunity  to  respond  to 
such  an  offer  for  any  period  not  covered 
by  the  contract. 

The  appearance  and  format  of  the 
contracts  also  enhances  Defendants' 
ability  to  use  the  contracts  to  maintain 
their  market  power  in  these  markets. 
The  provisions  that  make  it  difficult  for 
a  customer  to  switch  to  a  competing 
hauler  are  not  obvious  to  customers  in 
the  relevant  markets.  The  document  is 
not  labeled  "Contract"  so  its  legally 
binding  nature  is  not  always  apparent  to 
the  customer.  Also,  all  the  restrictive 
provisions  mentioned  above  are  in  small 
print  on  the  back  of  the  document. 

Defendats'  use  and  enforcement  of  the 
contracts  described  above  in  the 
Savaimah  and  Central  Louisiana 
markets  have  raised  the  barriers  already 
faced  by  new  entrants  and  small 
existing  firms  in  those  markets. 
Defendants'  use  and  enforcement  of  the 
contracts  has  reduced  the  likelihood 
that  the  customers  will  switch  to  a 
Defendant's  competitor.  Given 
E)efendants'  market  power,  this  has 
made  it  more  difficult  for  competitors  to 
achieve  efficient  scale,  obtain  sufficient 
customers  to  use  their  trucks  efficiently, 


and  develop  sufficient  route  density  to 
be  profitable  and  to  constrain 
Defendants'  pricing  in  those  markets. 

Ill 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  will 
end  the  unlawful  practices  currently 
used  by  Defendants  to  perpetuate  and 
enhance  their  market  power  in  the 
Savannah  and  Central  Louisiana 
markets.  It  requires  Defendants  to  offer 
less  restrictive  contracts  to  small 
containerized  hauling  customers  in  the 
Savannah  and  Central  Louisiana 
markets.' 

In  particular.  Paragraphs  IV  (A)  and 
(B)  prohibit  Defendants  from  entering 
into  contracts  containing  the  type  of 
restrictive  terms  described  above. 
Paragraphs  IV(C),  (D),  (E),  and  (F)  are 
designed  to  bring  existing  contracts  into 
compliance  with  the  proposed  Final 
Judgment  on  an  expeditious  basis. 

A.  Prohibition  of  Contract  Terms  and 
Formats 

The  Contracts  used  most  frequently 
by  defendants  in  the  relevant  markets 
have  an  initial  term  of  three  years  and 
renew  automatically  and  perpetually  for 
additional  three-year  terms  unless 
cancelled  by  the  customer.  In  these 
markets,  given  that  the  Defendants  have 
market  power  and  a  vast  majority  of 
their  existing  customers  are  subject  to 
such  contracts,  the  long  initial  term  and 
long  renewal  terms  prevent  new 
entrants  and  small  incumbents,  no 
matter  how  competitive,  from  quickly 
obtaining  enough  customers  that  are 
close  together  to  be  profitable. 
Shortening  the  initial  term  and  the 
renewal  term  will  allow  competitors  to 
compete  for  more  of  the  customer  base 
each  year  and,  if  they  compete 
effectively,  to  obtain  efficient  scale  and 
route  density  more  quickly.  This,  in 
turn,  will  enhance  competition  in  the 
relevant  markets  and  will  help  offset 
Defendants'  market  power. 

Paragraph  IV(A)(1)  prohibits 
Defendants  from  using  contracts  for 
service  locations  in  the  Savannah  and 
Central  Louisiana  markets  that  have  an 
initial  term  longer  than  two  years. 


'The  proposed  Final  Judgment  applies  lo  all 
contracts  entered  into  by  Defendants  with 
customers  for  service  locations  in  the  relevant 
markets  except  contracts  described  in  Paragraph  IV 
(C).  Contracts  awarded  to  Defendants  by  municipal 
or  government  entities  as  a  result  of  a  formal 
request  for  bids  or  a  formal  request  for  proposals 
need  not  contain  the  provisions  dictated  by  the 
proposed  Final  ludgment.  These  contracts  were 
excluded  from  the  decree  to  assure  that  competition 
for  such  bids  would  not  be  adversely  affected  by 
preventing  Defendants  £rom  bidding. 


except  under  certain  very  limited 
circumstances. 

A  contract  with  an  initial  term  in 
excess  of  two  years  in  the  relevant 
markets  is  permitted,  under  limited 
circumstances,  pursuant  to  Paragraph 
IV(B)  of  the  proposed  Final  Judgment, 
but  the  contracts  must  otherwise 
conform  to  the  Final  Judgment.  The 
United  States  is  aware  that  some 
customers,  for  valid  business  reasons 
such  as  long-term  price  assurance,  want 
contracts  with  an  initial  term  longer 
than  two  years.  Paragraph  IV(B)  is 
intended  to  permit  customers  who  want 
them  to  have  such  contracts,  while 
ensuring  that  customers  who  have  not 
made  such  a  choice  do  not, 
nevertheless,  find  themselves  with  long 
contracts.  Under  Paragraph  IV(B)(1). 
Defendants  may  sign  a  contract  of  longer 
than  two  years  with  a  customer,  but 
only  if  the  customer  has  been  offered 
the  two  year  contract  and  has 
acknowledged,  in  writing,  that  this  offer 
was  made.'^  Even  if  the  customer  signs 
a  contract  with  an  initial  term  longer 
than  two  years,  the  customer  retains  the 
right  to  terminate  that  contract  at  the 
end  of  the  first  two  years,  without 
payment  of  any  liquidated  damages, 
pursuant  to  Paragraph  IV(B)(2). 
Paragraph  IV(B)  was  included  to  give 
Defendants  the  ability  to  contract  with 
customers  who  truly  want  a  longer  term, 
for  the  United  States  anticipates  that 
contracts  with  initial  terms  longer  than 
two  years  will  be  the  exception,  not  the 
rule,  To  assure  such  an  outcome, 
Paragraph  IV(B)(4)  limits  the  number  of 
service  locations  subject  to  such 
contracts  in  either  the  Savannah  or 
Central  Louisiana  markets  to  no  more 
than  25  percent  of  the  total  number  of 
small  containerized  solid  waste  hauling 
service  locations  in  each  relevant 
market. 

Paragraph  IV(A)(2)  prohibits 
Defendants  from  signing  a  contract  with 
a  renewal  term  longer  than  one  year  in 
length,  down  from  the  three-year 
renewal  term  used  as  a  standard  in  the 
Savannah  and  Central  Louisiana 
markets. 

Paragraph  IV(A)(3)  increases  the 
period  of  time  that  a  customer  may 
notify  Defendants  of  its  intention  not  to 
renew  the  contract  from  a  period  ending 
60  days  before  the  end  of  any  initial  or 
renewal  term  to  a  period  ending  30  days 
before  the  end  of  any  such  term.  This 
allows  the  customer  to  make  a  decision 
concerning  renewal  closer  to  the  end  of 


'The  United  Slates  envisions  thai  the  customer's 
written  acknowledgment  that  the  two  year  conirad 
was  offered,  but  de<:lined.  by  the  cuslompr  r ould  be 
made  by  having  the  customer  check  an  appropriate 
box  on  the  face  of  the  contract  near  the  customer's 
signature,  or  by  some  similar  mechanism. 
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the  contract  term.  A  customer  is  more 
likely  to  consider  whether  or  not  it 
wants  its  existing  contract  renewal  the 
closer  than  customer  is  to  the  end  of  the 
contract  term.  Paragraph  IV(A)(3) 
assures  that  a  customer  will  be  able  to 
choose  not  to  renew  its  contract  up  to 
30  days  from  the  end  of  the  contract 
term.  Paragraph  rV(A)(3)  also  eliminates 
the  requirement  that  a  customer  give  its 
nonrenewal  notice  in  writing  and  send 
it  to  Defendants  by  certified  mail.  A 
telephone  call  or  letter  is  sufficient 
under  the  proposed  Final  Judgment. 
■These  changes  in  the  notiBcation 
provisions  make  it  easier  for  the 
customer  not  to  renew  within  the  terms 
of  the  contract.  This,  in  turn,  enhances 
customer  choice  and  enables  a  new 
entrant  or  small  incumbent  to  compete 
for  more  customers. 

A  liquidated  damages  provision  is 
intended  to  allow  a  seller  to  recover 
otherwise  unrecoverable  costs  where  the 
amoiuit  of  the  damage  resulting  from  a 
breach  of  contract  is  difficult  to 
determine.  Defendants  do  incur  some 
unrecoverable  costs,  including  sales 
costs,  in  contracting  with  customers  for 
small  containerized  solid  waste  hauling 
services.  The  contract  currently  most 
widely  used  by  Defendants  in  the 
relevant  markets  contain  the  following 
liquidation  damages  provision  for  early 
termination:  the  customer  must  pay  six 
times  its  prior  monthly  charge  unless 
the  contract  has  a  remaining  term  of  less 
than  six  months,  in  which  case  the 
customer  pays  its  prior  monthly  charge 
times  the  niunber  of  months  remaining 
in  its  contract  term.  If  this  case  went  to 
trial,  the  United  States  believes  it  could 
prove  that  these  liquidated  damages  far 
surpass  the  contracting  costs  the 
Defendants  incur,  and  that,  in  the 
relevant  markets  where  Defendants  have 
market  power,  Defendants  have 
threatened  to  enforce  such  liquidated 
damages  provisions  with  the  effect  that 
customers  did  not  switch  to  new 
entrants  and  small  incumbents  when 
they  desired  to  do  so.  In  the  presence  of 
market  power,  the  threat  of  enforcing 
large  liquidated  damages  provisions  can 
deter  sufficient  customers  from 
switching  to  a  competitor  and  harm 
competition. 

Paragraphs  IV(A)  (4)  and  (5)  reduce 
the  amount  of  liquidated  damages 
Defendants  can  collect  from  a  customer. 
The  liquidated  damages  Defendants  may 
collect  from  a  customer  in  the  relevant 
markets  during  the  first  year  of  the 
initial  term  of  a  customer's  contract  are 
reduced  to  the  greater  of  three  times  the 
customer's  prior  monthly  charge  or 
average  monthly  charge  over  the  prior 
six  months.  A  firm  that  has  been  a 
customer  of  a  Defendant  for  a 


continuous  period  in  excess  of  one  year 
can  be  required  to  pay  Defendants  no 
more  than  two  times  the  greater  of  the 
customer's  prior  monthly  charge  or 
average  monthly  charges  over  the  past 
six  months.  The  changes  made  in  the 
liquidated  damages  provisions  make  it 
less  expensive  (and  therefore  more 
likely)  that  a  customer  can  switch  to  a 
competing  hauler  should  it  choose  to  do 
so  during  the  contract  term.  Defendants 
have  incurred  costs  to  sign  small 
containerized  solid  waste  hauling 
customers  to  contracts.  However,  as 
customers  pay  their  monthly  bills  over 
time,  the  unrecovered  amount  of  those 
costs  decreases.  That  fact  is  reflected  in 
the  proposal  Final  Judgment  by  the 
reduction  of  the  liquidated  damages 
Defendants  may  collect  once  a  firm  has 
been  Defendants'  customer  for  more 
than  one  year. 

Paragraph  IV(A)(6)  prohibits 
Defendants  from  including  a  "right  to 
compete"  clause  in  their  contracts  in  the 
relevant  markets.  That  clause  requires  a 
customer  to  give  Defendants  notice  of 
any  offer  by  or  to  another  solid  waste 
hauling  firm  or  requires  the  customer  to 
give  Defendants  a  reasonable 
opportunity  to  respond  to  such  an  offer 
for  any  period  not  covered  by  the 
contract.  Defendants  currently  use-a 
clause  in  the  vast  majority  of  contracts 
in  use  in  the  Savannah  and  Central 
Louisiana  markets.^  Such  a  clause 
enables  a  firm  with  market  power  easily 
to  deny  a  sufficient  customer.base  to 
new  entrants  or  small  incumbents 
because  the  customer  must  notify  it  of 
the  terms  of  offers  from  competitors 
before  the  competitor  obtains  a  single 
customer's  business.  It  is  a  simple 
matter  for  the  dominant  firm  to  match 
or  beat  the  competitor's  price  and 
induce  the  customer  not  to  switch  to  the 
competitor.  Furthermore,  it  allows  the 
dominant  firm  to  target  price  reductions 
only  to  those  customers  approached  by 
a  competitor  without  dropping  prices 
across  the  board.  The  existence  of  this 
clause  reduces  a  new  entrant's  expected 
profitability  for  luring  a  customer  away 
from  Defendants.  It  has  the  effect  of 
retarding  entry.  The  Final  Judgment 
prohibits  the  use  of  this  provision  in  the 
relevant  markets. 

The  contracts  predominantly  used  by 
Defendants  in  the  relevant  markets 
currently  give  Defendants  the  exclusive 
right  to  perform  all  of  a  customer's  solid 


'The  clause  reads:  'RIGHT  TO  COMPETE. 
Customer  grants  to  Contractor  the  right  to  compete 
with  any  offer  which  Customer  receives  (or  intends 
to  malte)  relating  to  the  provision  of  nonhazardous 
waste  collection  and  disposal  services  upon  the 
termination  of  this  Agreement  for  any  reason,  and 
agrees  to  give  Contractor  written  notice  of  any  such 
offer  and  reasonable  opportunity  to  respond  to  it." 


waste  hauling  services  and  recycling, 
just  because  Die  customer  has  signed  a 
contract  for  small  containerized  solid 
waste  hauling  service.  Paragraph 
IV(A)(8)  of  the  proposed  Final  Judgment 
prohibits  this  provision  in  the  relevant 
markets.  Instead,  it  provides  that 
Defendants  may  perform  only  those 
services  a  customer  selects.  Defendants 
may  perform  all  types  of  solid  waste 
hauling  services  and  recycling  for  a 
customer  only  if  the  customer 
affirmatively  chooses  to  have 
Defendants  do  so  by  so  stating  on  the 
front  of  the  contract.'*  The  United  States 
does  not  intend  this  provision  to 
prohibit  Defendants  from  requiring  that 
it  be  the  exclusive  supplier  of  any  type 
of  service  for  which  it  contracts  with  a 
customer.  For  example,  if  a  customer 
contracts  with  Defendants  to  perform 
small  containerized  solid  waste  hauling 
service  at  a  specific  service  location. 
Defendants  may  require  that  it  be  the 
exclusive  supplier  for  that  service  at 
that  location. 

Paragraph  rV{A)(7)  of  the  proposed 
Final  Judgment  also  requires  Defendant 
to  change  the  appearance  and  format  of 
its  contracts  in  the  relevant  markets.  If 
this  case  went  to  trial,  evidence  from 
customers  in  those  markets  would  show 
that  some  of  them  were  not  aware  they 
had  signed  legally  binding  documents. 
Therefore,  the  proposed  Final  Judgment 
requires  that  the  document  be  labeled 
"SERVICE  CONTRACT"  in  large  letters. 
Furthermore,  evidence  from  customers 
in  the  relevant  markets  would  show  that 
the  contractual  provisions  that  enable  a 
firm  with  market  power  to  restrict 
customers  from  switching  to  a 
competitor  are  in  very  small  print  on  the 
back  of  the  docimient.  The  proposed 
Final  Judgment  requires  that  the 
contracts  used  in  the  relevant  markets 
be  easily  readable  in  formatting  and 
type- face. 

B.  Transition  Rules 

In  the  Stipulation  consenting  to  the 
entry  of  the  proposed  Final  Judgment, 
Defendants  agreed  to  abide  by  the 
provisions  of  the  proposed  Final 
Judgment  immediately  upon  the  filing 
of  the  Complaint,  i.e.,  as  of  February  15. 
1996.  Among  other  things,  the  transition 
provisions  described  herein  will  require 
Defendants  to  abide  by  the  foregoing 
limitations  and  prohibitions  when 
entering  into  any  contracts  with  new 
small  containerized  hauling  customers 
after  February  15, 1996.  Certain 
additional  provisions  of  the  proposed 


*The  United  States  anticipates  that  the  customer 
should  be  able  to  affirmatively  indicate  its  choice 
of  service  types  by  checking  a  box,  by  writing  in 
the  type  of  service  it  wants  on  the  front  of  the 
contract,  or  by  some  similar  mechanism. 


Final  Judgment  also  apply  to  existing 
customer  contracts  that  are  inconsistent 
with  the  proposed  Final  Judgment's 
requirements  for  new  customer 
contracts. 

Under  Paragraph  IV(C),  Defendants 
must  offer  contracts  that  conform  with 
Paragraphs  IV(A)  or  (B)  of  the  proposed 
Final  Judgment  to  all  new  customers 
with  service  locations  in  the  Savannah 
and  Central  Louisiana  markets 
beginning  today,  the  date  of  the  filing  of 
the  executed  Stipulation. 

Under  Paragraph  IV(D),  within  30 
days  of  the  entry  of  the  proposed  Final 
Judgment,  Defendants  must  notify 
existing  customers  in  the  Savaruiah  and 
Central  Louisiana  markets  who  have 
contracts  with  an  initial  term  longer 
than  two  years  and  do  not  otherwise 
comply  with  the  proposed  Final 
Judgment  of  their  right  to  sign  a  new 
contract  complying  with  the  proposed 
Final  Judgment.  These  notices  must  also 
inform  any  customers  choosing  to  retain 
their  existing  contracts  that  no 
provisions  inconsistent  with  the 
proposed  Final  Judgment  will  be 
enforced  against  them.  With  regard  to 
municipal  and  government  entities. 
Defendants  are  not  required  to  notify 
those  entities  with  nonconforming 
contracts  that  were  awarded  on  the  basis 
of  a  formal  request  for  bids  or  a  formal 
request  for  proposals  issued  by  the 
customer. 

Paragraph  rV(E)  requires  Defendants 
to  give  an  additional  notice  in  the  form 
of  a  reminder  to  any  customer  subject  to 
a  nonconforming  contract  that  enters  a 
renewal  term  120  days  or  more  after  the 
entry  of  the  proposed  Final  Judgment. 
Defendants  must  send  the  reminder  to 
each  such  customer  ninety  (90)  days  or 
more  prior  to  the  effective  date  of  the 
renewal  term.  The  reminder  informs  the 
customer  that  it  must  cancel  its  contract 
by  a  certain  date  or  the  contract  will 
renew.  It  also  reminds  the  customer  th&t 
it  may  enter  into  a  new  contract 
conforming  to  the  proposed  Final 
Judgment  on  request  and  that  terms  in 
the  customer's  existing  contract  that  are 
inconsistent  with  the  new  form  will  not 
be  enforced  against  it.  Defendants  may 
send  this  reminder  as  part  of  a  monthly 
bill,  as  long  as  it  appears  on  a  separate 
page  and  in  large  print  so  that  it  will  be 
noticeable. 

.  Under  Paragraph  IV(F),  Defendants 
may  not  enforce  contract  provisions 
inconsistent  with  the  Final  Judgment 
upon  entry  of  the  Final  Judgment  by  the 
Court. 

Under  Paragraphs  IV  (G)  and  (H),  the 
proposed  Final  Judgment  makes  clear 
that  contracts  awarded  by  municipal  or 
government  entities  on  the  basis  of  a 
formal  request  for  bids  or  proposals 


issued  by  the  customer  need  not  comply 
with  Paragraphs  IV  (A)-(F).  Moreover, 
nothing  in  the  proposed  Final  Judgment 
requires  Defendants  to  do  business  with 
any  customer. 

Paragraphs  IV  (C)-(F)  furUier  two 
consistent  goals.  Opportunities  for 
competition  in  small  containerized 
hauling  service  in  the  relevant  markets 
will  be  fostered  by  a  rapid  end  to  the 
provisions  that  significantly  raise  entry 
barriers  in  the  relevant  markets.  At  the 
same  time,  the  transition  rules  avoid 
creating  any  unnecessary  disruption  of 
the  customers'  trash  hauling  service  that 
might  result  from  voiding  all 
nonconforming  contracts.  Existing 
customers  are  not  required  to  terminate 
or  amend  their  existing  contracts  with 
Defendants;  the  choice  belongs  to  the 
customer.  However,  Defendants  may  not 
enforce  against  any  customer  any 
provision  inconsistent  with  the 
proposed  Final  Judgment. 

To  ensure  that  existing  customers 
learn  of  their  rights  under  the  proposed 
Final  Judgment,  Paragraphs  IV  (D)  and 
(E)  require  Defendants  to  notify 
customers  of  their  rights  under  the  Final 
Judgment  and  remind  them  of  their  right 
to  terminate  their  existing  contract  or  to 
sign  a  new  contract  form. 

C.  Enforcement 

Section  V  of  the  proposed  Final 
Judgment  establishes  standards  and 
procedures  by  which  the  Department  of 
Justice  may  obtain  access  to  documents 
and  information  from  Defendants 
related  to  their  compliance  with  the 
proposed  Final  Judgment. 

D.  Duration 

Section  VI  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  will  expire  on  the  tenth  year 
after  its  entry.  Jurisdiction  will  be 
retained  by  the  Court  to  conduct  further 
proceedings  relating  to  the  Final 
Judgment,  as  specified  in  Section  VI. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  15)  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C.  16(a)),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 


any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  Defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

"The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  eff«;tive 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Judgment  at 
any  time  prior  to  entry.  The  comments 
and  the  response  of  the  United  States 
will  be  filed  with  the  Court  and 
published  in  the  Federal  Re«ster. 

Written  comments  should  oe 
submitted  to:  Anthony  V.  Nannl.  Chief, 
Litigation  I  Section,  Antitrust  Division, 
United  States  Department  of  Justice. 
1401  H  Street  NW.,  Suite  4000, 
Washington.  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI 

Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  litigation  against  Defendants. 
The  United  States  could  have  brought 
suit  and  sought  preliminary  and 
permanent  injunctions  against  the  use 
and  enforcement  of  these  contrads  by 
Defendants  in  the  relevant  markets.  The 
United  States  is  satisfied,  however,  that 
the  relief  outlined  in  the  proposed  Final 
Judgment  will  elimination  Defendants' 
ability  to  use  restrictive  and 
anticompetitive  contracts  to  maintain 
and  enhance  their  market  power  in  the 
relevant  markets.  The  United  States 
believes  that  these  contracts  will  no 
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longer  inhibit  the  ability  of  a  new 
entrant  to  compete  with  the  Defendants. 
«The  relief  sought  will  allow  new  entry 
and  expansion  by  existing  firms  in  those 
markets. 


vn 


I 


Standard  of  Review  Under  the  APPA  for 
Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consult  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  in 
maldng  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 

Xn  the  public  generally  and  individuals 
jing  specific  injury  bom  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  D.C.  Qrcuit 
recently  held  this  statute  permits  a  court 
to  consider,  among  other  things,  the 
relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft,  56  F.3d  1448, 
1462  (D.C.  Qr.  1995).  In  conducting  this 
inquiry,  "the  Court  is  nowhere 
compelled  to  go  to  trial  or  to  engage  in 
extended  pro^edings  which  might  have 
the  effect  of  vitiating  the  benefits  of 
prompt  and  less  costly  settlement 
through  the  consent  decree  process."  ^ 
Rather, 

atisent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
.  .  .  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 


» 119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Responses  to  Comntents  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  §  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  8-9,  reprinted  in  (1974)  U.S.  Code . 
Cong,  k  Ad.  News  6535.  6538. 


statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc..  1977-1  Trade  Cas. 
1  61,508,  at  71,980  (W.D.  Mo.  1977). 

The  Court's  inquiry,  under  the  APPA, 
is  whether  the  settlement  is  "within  the 
reaches  of  the  public  interest."*  The 
proposed  Final  Judgment  enjoins  the 
Defendants'  continued  use  of  overly 
restrictive  contract  terms  and  opens 
local  markets  to  increased  competition, 
thus  effectively  furthering  the  public 
interest. 

vin. 

Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  February  15, 1996. 

Respectfully  submitted, 
Nancy  H.  McMillen, 
Peter  H.  Goldberg. 
Evangelina  Almirantearena, 

Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  1401  H  Street  NW., 
Suite  4000,  Washington,  D.C.  20530,  (202) 
307-5777. 

Certification  of  Service 

I  hereby  certify  that  a  copy  of  the 
foregoing  has  been  served  upon  Waste  " 
Management,  Inc.,  Waste  Management 
of  Georgia,  Inc.,  and  Waste  Management 
of  Louisiana,  Inc.,  by  placing  a  copy  of 
this  Competitive  Impact  Statement  in 
the  U.S.  mail,  directed  to  each  of  the 
above-named  parties  at  the  addresses 
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»  United  States  v.  Bechtei.  648  F.2d  660.  666  (9th 
Cir.),  cert,  denied.  454  U.S.  1083  (1981);  (citations 
omitted)  (emphasis  added):  see  United  States  v. 
BNS.  Inc..  858  F  2d  456.  463.  (9th  Cir.  1988);  United 
Slates  V.  National  Broadcasting  Co.,  449  F.  Supp. 
1 127.  1143  (CD.  Cal  1978);  United  States  v.  Gillette 
Co.,  406  F.  Supp.  at  716:  see  also  United  States  v. 
American  Cyanatnid  Co..  719  F.2d  558,  565  (2d  Cir. 
1983).  cert,  denied.  465  U.S.  1101  (1984):  United 
States  V.  American  Tel.  and  Tel.  Co..  552  F.  Supp. 
131.  150  (D.D.C.  1982),  affd  sub  nom.  Maryland  v. 
United  States.  460  U.S.  1001  (1983)  quoting  United 
States  V.  Gillette  Co..  supra.  406  F.  Supp.  at  716; 
United  States  v.  Alcan  Aluminum,  Ltd.,  605  F. 
Supp.  619,  622  (W.D.  Ky  1985). 


given  below,  this  15th  day  of  February, 

1996. 

Michael  Sennett, 

Esquire,  Bell,  Boyd  &  Uoyd,  3  First  National 

Plaza,  70  West  Madison  Street,  Chicago,  IL 

60602. 

Robert  E.  Bloch, 

Esquire,  Mayer,  Brown  Sr  Piatt,  2000 

Pennsylvania  Ave.,  N.W.,  Washington,  D.C. 

20003. 

Harold  Hellin, 

Esquire, 

Glen  Darbyshire, 

Esquire,  Hunter,  Maclean,  Exier  &  Dunn,  200 

East  Street  Julian,  Savannah,  GA  31401. 

Nancy  H,  McMillen, 

Attorney,  U.S.  Department  of  Justice, 

Antitrust  Division,  1401  H  Street,  N.W.,  Suite 

4000,  Washington.  D.C.  20530,  (202)  307- 

5777. 

United  States  District  Court  for  the 
Southern  District  of  Geoi^a,  Savannah 
Division 

In  the  matter  of  United  States  of  America, 
Plaintiff,  V.  Waste  Management  of  Georgia,  ' 
Inc.,  d/b/a  Waste  Management  of  Savannah, 
Waste  Management  of  Louisiana,  Inc.,  d/b/a 
Waste  Management  of  Central  Louisiana,  and 
Waste  Management,  Inc.  Defendants.  [Civil 
Action  No.:  CV496-35J  filed  February  15, 
1996. 

Motion  of  United  States  to  Exclude  Case 
From  All  Discovery  Requirements  and 
To  Follow  the  Procedures  of  the 
Antitrust  Procedures  and  Penalties  Act 

The  United  States  of  America  hereby 
moves  the  Court  for  an  order  to  exclude 
this  case  from  all  discovery 
requirements  imder  the  Federal  Rules  of 
Civil  Procedure  and  the  Local  Rules  of 
the  United  States  District  Court  for  the 
Southern  District  of  Georgia,  given  that 
the  disposition  of  a  negotiated  civil 
antitrust  case  brought  and  settled  by  the 
United  States  is  governed  by  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16  (b)-(h)  [hereinafter  "the 
APPA").  The  United  States  fiirther 
moves  the  Court  for  inclusion  in  this 
Order  for  an  exemption  from  the 
requirement  that  Defendants  file  any 
responsive  pleading  to  the  Complaint. 

As  set  forth  below,  the  parties  have 
consented  to  the  entry  of  the  proposed 
Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  foct  or  law, 
and  without  the  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  resaect  to 
any  such  issue.  Piu'suant  to  the  \ 
procedures  of  the  APPA,  discovery 
between  the  parties  is  unnecessary  and 
would  be  contrary  to  the  intentions  of 
the  parties.  Therefore,  the  United  States 
respectfully  requests  that  the  Court 
enter  the  attached  Order  which  excludes 
the  case  from  all  discovery  requirements 


of  the  Federal  Rules  of  Civil  Procedure 
and  the  Local  Rules  of  the  United  States 
District  Court  for  the  Southern  District 
of  Georgia,  and  states  that  the 
disposition  of  the  case  will  be  consistent 
with  the  APPA, 

1.  On  February  15,1996.  the  United 
States  filed  a  Complaint  and  a 
Stipulation  by  which  the  parties  agreed 
to  the  Court's  entry  of  an  attached 
proposed  Final  Judgment  following 
compliance  with  the  APPA. 

2.  The  United  States  also  filed  on 
February  15, 1996,  a  Competitive  Impact 
Statement  as  required  by  15  U.S.C. 
16(b). 

3.  The  APPA  also  requires  the  United 
States  to  publish  a  copy  of  the  proposed 
Final  Judgment  and  the  Competitive 
Impact  Statement  in  the  Federal 
Register.  It  further  requires  the 
pubHcation  of  summaries  of  the  terms  of 
the  proposed  Final  Judgment  and  the 
Competitive  Impact  Statement  in  at  least 
two  newspapers  of  general  circulation. 
This  notice  will  inform  members  of  the 
public  that  they  may  submit  comments 
about  the  Final  Judgment  to  the  United 
States  Department  of  Justice,  Antitrust 
Division.  15  U.S.C.  16(b)-(c). 

4.  Following  such  publication  in  the 
newspapers  and  Federal  Register,  a 
sixty-day  waiting  period  will  begin. 
During  this  time,  the  United  States  will 
consider,  and  at  the  close  of  that  period 
respond  to,  any  public  comments  that  it 
receives.  It  will  publish  the  comments 
and  its  responses  in  the  Federal 
Register.  15  U.S.C.  16(d). 

5.  After  the  expiration  of  the  sixty-day 
period,  the  United  States  will  file  with 
the  Court  the  comments,  the 
Government's  responses,  and  a  Motion 
For  Entry  of  the  Final  Judgment.  15 
U.S.C.  16(d). 

6.  After  the  filing  of  the  Motion  For 
Entry  of  the  Final  Judgment,  the  Court 
may  enter  the  Final  Judgment  without  a 
hearing,  if  it  finds  that  the  Final 
Judgment  is  in  the  public  interest.  15 
U.S.C.  16(e)-(0. 

7.  The  parties  fully  intend  to  comply 
with  the  requirements  of  the  APPA. 

As  stated  above,  the  Antitrust 
Procedures  and  penalties  Act  governs 
the  disposition  of  civil  antitrust  cases 
brought  and  settled  by  the  United 
States.  Discovery  between  the  parties, 
which  have  consented  to  the  proposed 
settlement  filed  with  the  Court,  is 
unnecessary.  Accordingly,  the  attached 
Order  is  justified  and  should  be  entered 
by  the  Court. 


Respectfully  submitted, 
Harry  D.  Dixop,  )r.. 

United  States  Attorney,  Southern  District  of 
Georgia,  100  Bull  Street,  Suite  201.  Savannah. 
GA  31401,  Tel.:  (912)  652-4422. 
Nancy  H.  McMillen, 

Trial  Attorney,  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  Street  NW,  Suite 
4000,  Washington,  DC 20530,  Tel.: (202) 307- 
5777. 

Certificate  of  Service 

I  hereby  certify  that  on  February  15, 
1996,  a  true  and  correct  copy  of  the 
foregoing  has  been  served  on  the  parties 
below  by  placing  a  copy  of  this 
MOTION  OF  UNITED  STATES  TO 
EXCLUDE  CASE  FROM  ALL 
DISCOVERY  REQUIREMENTS  AND  TO 
FOLLOW  THE  PROCEDURES  OF  THE 
ANTITRUST  PROCEDURES  AND 
PENALTIES  ACT  in  the  U.S.  Mail, 
postage  prepaid,  to  the  addresses  given 
below. 

For  Defendants  Waste  Management  of 
Georgia,  Inc.,  Waste  Management  of 
Louisiana,  Inc.,  and  Waste  Management, 
Inc.: 
Michael  Sennett,  Esquire,  Bell,  Boyd  & 

Lloyd,  3  First  National  Plaza,  70  West 

Madison  Street,  Chicago,  IL  60602 
Robert  Bloch,  Esquire,  Mayer,  Brown  & 

Piatt,  2000  Pennsylvania  Ave,  NW., 

Washington,  DC  20006 
Harold  Hellin,  Esquire,  Glen  Darbyshire, 

Esquire,  Hunter,  MacLean,  Exler  & 

Dunn,  200  East  Street  Julian, 

Savannah,  GA  31401, 

Nancy  H.  McMillen, 

Trial  Attorney,  U.S.  Department  of  Justice. 
Antitrust  Division,  1401  H  Street  NW.,  Suite 
4000,  Washington,  DC 20530,  (202)  307-5777. 

United  States  District  Court  for  the 
Southern  District  of  Georgia  Savannah 
Division 

In  the  matter  of  United  States  of  America. 
Plaintiff,  v.  Waste  Management  of  Georgia. 
Inc.,  d/b/a  Waste  Management  of  Savannah, 
Waste  Management  of  Louisiana,  Inc.  d/b/a 
Waste  Management  of  Central  Louisiana,  and 
Waste  Management,  Inc.,  Defendants.  Civil 
Action  No.:  CV496-35,  filed:  Feb.  15. 1996. 

Order  Excluding  Case  From  All 
Discovery  Requirements  and  To  Follow 
the  Procedures  of  the  Antitrust 
Procedures  and  Penalties  Act 

Plaintiff,  the  United  States  of 
America,  has  moved  the  Court  to 
exclude  this  case  from  all  discovery 
requirements  under  the  Federal  Rules  of 
Civil  Procedure  and  the  Local  Rules  of 
the  United  States  District  Court  for  the 
Southern  District  of  Georgia,  given  that 
the  disposition  of  negotiated  civil 
antitrust  consent  decrees  are  governed 
by  the  Antitrust  Procedures  and 
PenalUes  Act,  15  U.S.C.  16  (bHh).  The 


Court  is  of  the  opinion  that  this  motion 
should  be  granted. 

It  is  therefore  Ordered  that  this  case 
is  excluded  from  all  discovery 
requirements  under  the  Federal  Rules  of 
Civil  Procedure  and  the  Lcnal  Rules  of 
the  United  States  District  Court  for  the 
Southern  District  of  Georgia.  If  is  further 
ORDERED  that  \j\e  Defendants  are  not 
required  to  file  any  responsive  pleading 
to  the  Complaint. 

It  is  also  therefore  Ordered  that  the . 
procedures  to  be  followed  in  this  case 
shall  be  consistent  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16  (bHh). 
Dated:     ^__ 


United  States  District  iudge. 

IFR  Doc.  96-5040  Filed  3-4-96;  845  am) 

BIIAJNG  COOC  44t»-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199»— IHDT  Cooperative 
Agreement  Program 

Notice  is  hereby  given  that,  on 
November  6, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U,S.C.  §  4301  et  seq.  ("the  Act"), 
IHDT  Cooperative  Agreement  Program, 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  Program.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Acts  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  B(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Bell  Helicopter  Textron  Inc.,  Hurst, 
TX;  and  McDonnell  Douglas  Helicopter 
Systems,  Mesa.  AZ. 

The  nature  and  objectives  of  this 
Program  are  the  development  of 
Integrated  software  and  database 
architecture  that  will  assist  U.S. 
aerospace  companies  and  civilian  and 
military  program  managers  to  reduce 
cycle  time  and  to  improve  product 
affordability  in  the  design,  manufacture, 
and  maintenance  of  rotocraft. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division 
IFR  Tkx:.  96-5038  Filed  3-4-96;  8:45  ami 
niXING  COOE  4410-01-M 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993-"Jolnt  Research  and 
Development  Venture  Agreement  for 
Industrial  Refrigeration 

Notice  is  given  that,  on  July  14. 1995, 
pursuant  to  Section  6(a)  of  the  National 
Cooperative  Research  and  Production 
Act  of  1993, 15  U.S.C.  §^01  et  seq. 
("the  Act").  Philip  W.  Winkler. 
Manager,  Cryrogenic  Refirigerants  & 
Systems  of  Air  Products  k  Chemicals, 
Inc.,  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture  agreement.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Air  Products  &  Chemicals.  Inc.,  7201 
Hamilton  Boulevard,  Allentown,  PA 
18195-1501;  and  Lewis  Energy  Systems, 
Inc.  300  West  1100  North.  North  Sah 
Lake,  UT  84054,  and  the  general  areas 
of  their  planned  activity  are  to  develop 
and  demonstrate  a  new  form  of 
industrial  refrigeration  equipment  using 
dry  air  as  the  working  fluid  in  a  closed 
cycle  at  high  pressures;  an  award  from 
the  National  Institute  of  Standards  and 
Technology,  U.S.  Etepartment  of 
Commerce  will  partially  fund  this  joint 
research  and  development  activity. 
CoBttance  K.  Roirinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-5039  Filed  3-4-96;  8:45  ami 
BUJNG  COOE  4410-»1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum  Project  No.  94-14 

Notice  is  hereby  given  that,  on 
February  9. 1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §4301.  et  seq.  ("the  Act"),  the 
participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  94-14.  titled 
"Cooperative  Bioremediation  Research 
Program."  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  PERF  Project 
No.  94-14  and  (2)  the  nature  and 
objectives  of  the  research  program  to  be 
performed  in  accordance  with  the 
Project.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 


provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  current  parties  participating  in 
PERF  Project  No.  94-14  are:  Exxon 
Research  &  Engineering  Company. 
Florham  Park,  NJ;  Marathon  Oil 
Company,  Littleton,  CO;  Amoco 
Corporation,  Chicago,  IL;  Texaco,  Inc., 
Port  Arthur,  TX;  Phillips  Petroleum 
Company,  Houston,  TX;  and  RETEC, 
Inc.,  Pittsburgh,  PA. 

The  nature  and  objective  of  the 
research  program  performed  in 
accordance  with  PERF  Project  No.  94- 
14  is  to  provide  planning  and  response 
guidelines  for  the  use  of  solidifiers  for 
upstream/downstream  petroleum  (on 
land)  operations. 

Participation  in  this  project  will 
remain  open  to  interested  persons  and 
organizations  until  issuance  of  the  final 
project  report.  The  participants  intend 
to  file  additional  written  notifications 
disclosing  all  changes  in  its 
membership. 

Information  about  participating  in 
PERF  Project  No.  94-14  may  be 
obtained  by  contacting  Mr.  William 
Dahl,  Exxon  Research  &  Engineering 
Company,  Florham  Park,  NJ. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Etoc.  96-5037  Filed  3-^-96;  8:45  am) 

HLUNG  COOE  4410-01-M 


Drug  Enforcement  Administration 
[Docket  No.  95-4S] 

Gilt>ert  Ross,  M.D.;  Revocation  of 
Registration 

On  May  24. 1995.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Gilbert  Ross,  M.D., 
(Respondent)  of  Great  Neck,  New  York, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
AR5677060,  under  21  U.S.C.  824(a)(5), 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f). 
Specifically,  the  Order  to  Show  Cause 
alleged  in  substance  that:  (1)  On 
November  19, 1992,  the  Respondent  was 
indicated  by  a  federal  grand  jury  in  the 
Southern  District  of  New  York  on  a  131- 
count  indictment  on  charges  of 
racketeering  (RICO),  mail  fraud  and 
money  laundering  arismg  from  the 
operation  of  four  sham  medical  clinics 
in  upper  Manhattan  and  the  Bronx;  (2) 
on  November  10, 1993,  after  judgment 


was  entered  against  the  Respondent, 
following  a  jury  trial,  on  one  count  of 
racketeering  (RICO)  in  violation  of  18 
U.S.C.  1962(d),  one  count  of  conspiracy 
in  violation  of  18  U.S.C.  1962(c),  ten 
counts  of  mail  fraud  in  violation  of  18 
U.S.C.  1341  and  1342,  and  one  count  of 
money  laundering  in  violation  of  18 
U.S.C.  982  (a)(1)  and  (b)(1)(A),  he  was 
sentenced  to  46  months  incarceration 
followed  by  three  years  of  supervised 
release  and  ordered  to  make  restitution 
to  the  State  of  New  York  in  the  amount 
of  $612,855.00;  and  (3)  on  June  10, 

1994,  the  Respondent  was  notified  by 
the  Department  of  Health  and  Human 
Services  of  his  ten-year  mandatory 
exclusion  from  participation  in  the 
Medicare/Medicald  program  pursuant  to 
42  U.S.C.  1320a-7(a).  as  a  result  of  the 
above-referenced  conviction. 

On  June  26. 1995,  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  July  28, 

1995,  Counsel  for  the  Govenmient  filed 
a  Motion  to  Amend  Order  to  Show 
Cause  and  for  Summary  Disposition, 
alleging,  additionally,  that  on  or  about 
July  20, 1995,  DEA  received  notice  from 
the  Administrative  Review  Board  for 
Professional  Medical  Conduct  of  the 
Department  of  Health  for  the  State  of 
New  York  (Medical  Board),  that  the 
Respondent's  license  to  practice 
medicine  in  New  York  had  been 
revoked  effective  July  24. 1995.  The 
motion  was  supported  by  a  copy  of  the 
Medical  Board's  Decision  and  Order. 

On  August  10, 1995,  the  Respondent 
filed  a  request  for  an  adjounmient  of 
this  matter,  asserting  that  judicial 
review  of  the  Medical  Board's  decision 
was  pending  before  a  State  court.  Judge 
Bittner  denied  that  request  on  August 
11, 1995.  The  Respondent  did  not 
subsequently  file  a  response  to  the 
Government's  Motion  for  Summary 
Disposition.  Further,  the  Respondent 
did  not  deny  that  his  State  Ucense  had 
been  revoked. 

On  August  24, 1995.  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision.  Conclusions  of  Law  and 
Recommended  Ruling,  in  which  she  (1) 
found  that  the  Respondent  lacked 
authorization  to  practice  medicine  in 
New  York;  (2)  found  that  the 
Respondent  therefore  lacked 
authorization  to  handle  controlled 
substances  in  New  York;  (3)  granted  the 
Government's  Motion  for  Summary 
Disposition,  and  (4)  recommended  that 
the  Respondent's  DEA  Certificate  of 
Registration'be  revoked.  Neither  party 
filed  exceptions  to  her  decision,  and  on 
September  25, 1995,  Judge  Bittner 
transmitted  her  opinion  and  the  record 


of  these  proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
decision  of  the  Administrative  Law 
Judge.  The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
State  in  which  he  conducts  his  business. 
21  U.S.C.  802(21),  832(f).  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D.,  58 
FR  51104  (1993);  James  H.  Sickens. 
M.D..  57  FR  59847  (1992);  RoyE. 
Hardman,  M.D.,  57  FR  49195  (1992); 
Myong  S.  Yi.  M.D.,  54  FR  30618  (1989); 
Bobby  Watts.  M.D..  53  FR  11919  (1988). 

Judge  Bittner  also  properly  granted 
the  Government's  motion  for  summary 
disposition.  Here,  the  parties  did  not 
dispute  that  the  Respondent  was 
unauthorized  to  practice  medicine  and 
to  handle  controlled  substances  in  New 
York,  the  State  in  which  he  maintains 
his  DEA  Certificate  of  Registration. 
Although  the  Respondent  disagreed 
with  the  action  of  the  Medical  Board,  he 
presented  no  evidence  to  contradict  the 
fact  that  he  is  currently  without 
authorization  to  handle  controlled 
substances.  Therefore,  it  is  well-settled 
that  when  no  question  of  fact  is 
involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See 
Dominick  A.  Ricci.  M.D..  58  FR  at  51104 
(findingjt  "well  settled  that  where  there 
is  no  material  question  of  fact  involved, 
a  plenary,  adversarial  administrative 
hearing  [was]  not  required.  Congress  did 
not  intend  administrative  agencies  to 
perform  meaningless  tasks.");  see  also 
Phillip  E.  Kirk.  M.D..  48  FR  32887 
(1983),  affd  sub  nom  Kirk  v.  Mullen. 
749  F.2d  297  (6th  Cir.  1984);  Alfred 
Tennyson  Smurthwaite,  M.D..  43  FR 
11873  (1978);  NLRB  v.  International 
Assoc fation  of  Bridge,  Structural  and 
Ornamental  Ironworkers.  AFL-CIO.  549 
F.2d  634  (9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824.  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  AR5677060.  previously 
issued  to  Gilbert  Ross.  M.D.,  be,  and  it 
hereby  is,  revoked,  and  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 


are,  denied.  This  order  is  effective  April 
4.1996. 

Dated:  February  28, 1996. 
Stephen  H.  Greene. 

Deputy  Administrator. 

[FR  Doc.  96-5006  Filed  3-4-96;  8:45  ami 

BOUNGOOOE  M10-0I-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  SulMnitted  for  Public 
Comment  and  Recommendations; 
Employment  Service  Reporting  System 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)). 

The  Employment  Service  Program 
Reporting  System  provides  data  on  State 
public  emplojrment  service  agency 
program  activities  and  expenditures, 
including  services  to  veterans,  for  use  at 
the  Federal  level  by  the  U.S. 
Employment  Service  and  the  Veterans 
Employment  and  Training  Service  in 
program  administration  and  provides 
reports  to  the  President  and  Congress. 
Currently,  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
revision  of  information  collection  for 
the  Employment  Service  Reporting 
System,  on  Form  ETA  9002  A-C.  ETA 
Quarterly  Report;  Form  VET  200  A  &  B. 
VETS  200  DVOP/LVER  Quarterly 
Report;  Form  VETS  300.  VETS  300  Cost 
Accounting  Report;  and  the  Manager's 
Report  on  Services  to  Veterans. 

Proposed  revisions  are:  (1)  To  delete 
the  line  item  reporting  Non-Personal 
Service  and  Administrative  Overhead 
on  the  VETS  300  Cost  Accounting 
Report — minimal  burden  reduction;  and 
(2)  to  reduce  burden  hours  by 
eliminating  the  need  for  reprogramming 
of  information  on  the  SMOCTA 
program;  and  (3)  to  incorporate  the 
approved  burden  hours  for  the 
Manager's  Report  on  Services  to 

Veterans. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contracting  the  employee  listed  below 
in  the  contact  section  of  this  notice. 


DATES:  Written  comments  must  be 
submitted  on  or  before  May  6,  1996. 
Written  comments  should  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  if  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Pearl  Wah,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4470,  200  Constitution 
Avenue,  N.W..  Washington.  D.C.  20210. 
202-219-5185  (This  is  not  a  toll-free 
number). 

SUPPLBHENTARY  INFORMATION: 

I.  Background 

Information  on  basic  labor  exchange 
services  is  necessary  to  assure  that 
States  are  complying  with  legal 
requirements  of  the  Wagner-Peyser  Act 
as  amended  by  the  Job  Training 
Partnership  Act  (JTPA).  Program  data 
items  are  required  from  States  reporting 
to  the  Department  of  Labor  as  part  of 
other  information  in  (frder  to  determine 
if  States  are  complying  with  the  basic 
labor  exchange  requirements. 

Information  regarding  employment 
and  training  services  provided  to 
veterans  by  State  public  employment 
service  agencies  must  be  collected  by 
the  Department  of  Labor  to  satisfy 
legislative  requirements,  as  follows:  (a) 
To  report  annually  to  Congress  on 
specific  services  (38  U.S.C.  2007(c)  and 
2012(c));  (b)  to  establish  administrativt; 
controls  (38  U.S.C.  2007(b));  and  (c)  for 
administrative  purposes. 

II.  Current  Actions 

This  is  a  request  for  OMB  appro\  al 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(Al  to  revise 
the  collection  of  information  previously 
approved  and  assigned  OMB  Control 
No.  1205-0240.  This  package  will 
incorporate  the  burden  activity  and 
hours  previously  approved  and  assigned 
OMB  Control  No.  1293-0007  for  the 
Manager's  Report  on  Services  to 
Veterans. 


UM 
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Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 


Titles:  Employment  Service  Program 
Reporting  System. 

Form  Numbers:  ETA  9002  Quarterly 
Report:  VETS  200  LVER  Quarterly 


Report:  and  VETS  300  Cost  Accounting 
Report. 

Agency  Number:  1205-1240. 

Estimated  Burden  Hours:  8249. 


1  Reports 

Respond- 
ents 

Fre- 
quency 

Re- 
sponses 

Avg.  time 
per  re- 
sponse 

Burden 

USESRpL 

54 
54 
54 
54 
54 
54 
1,600 

216 
216 
54 
216 
216 
216 
6.400 

2.75 

.25 

12.00 

.75 

.75 

1.00 
.83 

594 

VETSRpL  

54 

USESRec „ - 

VETS  200A  

VETS200B  _ „ 

VETS  300 ~ 

648 
162 
162 
216 

l4gL  Rpt „ 

5,333 

ToMif                 

7.534 

8.249 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Offioe 
Mffliagement  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


I 


Dated:  February  23, 1996. 
JohsM.  Bohiiumi, 
Deputy  Assistant  Secretary,  Employment 
Training  Administration. 

IFR  Doc  96-5047  Piled  3-4-96;  8:45  am) 


Office  of  FMeral  Contract  Compliance 


Rampsrt  Electric,  Inc.,  Debarment 

AGBCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Notice  of  debarment,  Rampart 
Electric.  Inc. 

SUMMARY:  This  notice  advises  of  the 
debarment  of  Rampart  Electric,  Inc. 
(hereafter  "Rampart"),  as  an  eligible 
bidder  on  Government  contracts  and 
subcontracts  and  federally  assisted 
construction  contracts  and  subcontracts. 
The  debarment  is  effective  immediately. 
FOM  FURTMER  MFOfMATION  CONTACT: 
Annie  Blackwell,  Director  Program 
Pobcy,  Office  of  Federal  Contract 
Compliance  Programs.  U.S.  Department 
of  L^r,  200  Constitution  Ave.,  NW, 
Room  C-3325.  Washington,  DC.  20210 
(202-219-9430). 

SUPPLEMBfTARY  INFORMATION:  On 
September  11, 1995.  pursuant  to  41  CFR 
60-30.30.  the  Secretary  of  Labor  issued 
a  Final  Decision  and  (irder  of 
Debarment  and  Related  Sanctions:  (1) 
Finding  Rampart  in  violation  of 
Executive  Order  11246,  as  amended, 
and  its  implementing  regulations;  (2) 
caAicelling  all  Federal  contracts  and 
subcontracts  and  all  federally  assisted 
construction  contracts  and  subcontracts 
of  Rampart,  and  of  its  officers. 


(including  Jeff  Dwyer  a/k/a  Jeff  Droyer 
and  Jeff  Dryer),  agents,  servants, 
employees,  direct  or  beneficial  owners, 
divisions  or  subsidiaries,  and  of  those 
persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise;  declaring  Rampart 
ineligible  for  extensions  or  other 
modiBcations  of  any  existing 
Government  contracts  or  subcontracts; 
and  declaring  Rampart  and  its 
successors,  officers,  agents,  servants, 
employees,  direct  or  beneficial  owners, 
divisions  or  subsidiaries,  and  those 
persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise,  ineligible  for  the 
award  of  any  Government  contracts  or 
subcontracts  until  Rampart  satisfies  the 
Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance  Programs  that  is  in 
compliance  with  Executive  Order 
11246,  as  amended.  A  copy  of  the 
Decision  and  Order  is  attached. 

Signed  Octoiier  26. 1995,  Washington,  DC. 

Shirley  J.  Wilcher, 

Deputy  Assistant  Secretary  For  Federal 
Contract  Compliance  Programs. 

U.S.  DBpartment  of  Labor 

Secretary  of  Labor,  Washington,  DC 

Date:  Septenit)er  11.  1995 
Case  No.  89-OFC-14. 

In  the  Matter  of  Office  of  Federal  Contract 
Compliance  Pro-ams,  United  States 
Department  of  Labor,  Plaintiff  v.  Rampart 
Electric.  Inc.,  Defendant 

Before:  The  Secretary  of  Labor 

Final  Decision  and  Order  of  Debarment 
and  Related  Sanctions 

This  proceeding  arises  under 
Executive  Order  No.  11.246,  3  CFR  339 
(1964-65),  reprinted  as  amended  in  42 
U.S.C.  2000e  note  (1988).  Upon  the 
Defendant's  failure  to  respond  and 
participate  in  these  proceedings,  the 
Administrative  Law  Judge  (ALJ)  issued 


a  [Recommended]  Decision  and  Order 
(R.D.  and  O.),  holding  that  the 
Defendant  had  thereby  admitted  the 
material  allegations  of  fact  in  Plaintiff 
Office  of  Federal  Contract  Compliance's 
(OFCCP's)  Administrative  Complaint 
and  had  waived  its  right  to  a  hearing. 
The  AL)  recommended  cancellation, 
termination,  and  suspension  of  existing 
Government  contracts^  and  federally 
assisted  construction  contracts, 
ineligibility  for  the  receipt  of  future 
Government  contracts  and  federally 
assisted  construction  contracts,  and 
prohibition  against  extensions  or  other 
modifications  of  current  contracts.  RD. 
and  O.  at  3. 

After  referring  to  the  Defendant's 
failures  to  respond  to  the  ALJ's  Notice 
of  Docketing  and  the  Show  Cause  Order 
directing  the  Defendant  to  show  why  its 
failure  to  file  either  an  answer  to 
OFCCP^s  complaint  or  to  the  Notice  of 
Docketing  should  not  constitute  an 
admission  of  OFCCP's  allegations  under 
41  CFR  60-30.6,  the  ALJ  held  the 
following: 

Defendants  [sic]  persistent  refbsal  to 
ptirsue  this  matter  has  left  this  forum  no 
alternative  other  than  to  find  that  it  has 
ADMITTED  all  the  material  all^ations  of  feet 
contained  in  the  complaint  and  has  hereby 
WAIVED  its  right  to  a  hearing  on  this  matter. 
Accordingly  it  is  FOUND  that: 

1.  Pefendant  Rampart  Electric,  Inc.,  at  all 
times  material  hereto,  has  been  a  corporation 
engaged  in  construction,  and  has  maintained 
corporate  offices  at  6605  Alberta  Drive, 
Colorado  Springs.  Colorado  80918. 

2.  Defendant,  at  all  times  material  hereto, 
has  had  a  contract  with  the  Army  and  Air 
Force  Exchange  Service  as  the  subcontractor 
in  an  expansion  project  in  Colorado  Springs, 
Colorado,  the  value  of  which  was  in  excess 
of  $10,000.  Defendant  was  therefore  a 
Government  contractor  within  the  meaning 


'  Contracts  also  connote  sutx^ontracts.  See  41  CFR 
60-1.3  (1995)  (definitions  of  contract,  contractor, 
federally  assisted  construction  contract,  government 
contract.  prinM  contractor,  subcontract, 
subcontractor);  41  CFR  60-4.1. 


of  Executive  Order  (E.O.)  11246,  and  was 
subject  to  the  contractual  obligations 
imposed  on  Government  Contractors  by  E.O. 
11246,  and  the  implementing  regulations, 
including  the  regulations  found  at  41  CFR 
Part  60-4  (affirmative  action  requirements  for 
construction  contractors  and  subcontractors). 

3.  A  compliance  review  under  E.O.  11246 
was  conducted.  On  June  21, 1987,  plaintiff 
notified  defendant  of  the  problem  areas 
which  were  identified  in  the  compliance 
review.    *  *   * 

4.  On  July  17, 1987,  defendant  entered  into 
a  Conciliation  Agreement  with  OFCCP, 
committing  defendant  to  submit  Monthly 
Manpower  Utilization  Reports  (Standard 
Form  CC-257)  to  OFCCP.  *  '  * 

5.  Defendant  failed  to  submit  the  required 
Monthly  Manpower  Utilization  Reports 
(Standsrd  Form  CC-257).  as  provided  for  in 
the  Conciliation  Agreement. 

B.'OFCCP  unsuccessfully  attempted  to 
secure  the  reports  and  defendant's 
compliance  through  means  of  conciliation 
and  persuasion. 

7.  On  January  28, 1989.  OFCCP  sent 
defendant  a  notice  to  show  cause  pursuant  to 
41  CFR  60-4.8  to  which  defendant  failed  to 
respond  with  (sic)  15  days.    *   *  * 

8.  Defendant  continues  to  refuse  to  submit 
the  reports  which  were  due  and  is  in 
violation  of  E.O.  11246,  the  implementing 
regulations  and  its  Conciliation  Agreement. 

RD.  and O. at  1-2. 

Although  the  Defendant's  failure  to 
hie  an  answer  constituted  an  admission 
of  OFCCP's  complaint  allegations,  41 
CFR  6O-30.6(b),  a  waiver  of  hearing  and 
a  lawful  basis  for  the  ALJ's  subsequent 
adoption  of  OFCCP's  material  facts  as 
alleged  in  its  complaint,  412  CFR  60- 
30.6(c),  the  Defendant  was  further 
provided  "an  opportunity  to  file 
exceptions  to  (the  R.D.  and  O.)  and  to. 
file  briefs  in  support  of  the  exceptions." 
41  CFR  60-30.6(c).  The  Defendant  made 
no  such  filings  with  the  Secretary. 

The  Office  of  Administrative  Appeals 
(OAA)  subsequently  issued  an  Order  to 
Ensure  Service  and  Establish  Briefing 
Schedule  in  response  to  Plaintiffs 
Motion  for  Entry  of  Default  Judgment 
and  Entry  of  Sanctions.  Defendant  did 
not  reply  to  OAA's  order  and  the 
document  was  returned  with  a  notation 
(without  attribution)  that  the  Defendant 
had  moved.2 


UMI 


2  Review  of  the  various  documents  in  the  record 
reveals  that  the  name  of  Rampart  Electric's 
President,  Jeff  Dwyer,  has  t)een  spelled  three 
different  ways.  The  Conciliation  Agreement  is 
signed  by  "Joni  Dwryer  fot"  the  typed  name  "Jeff 
Dwyer."  The  certificates  of  service  in  the 
Administrative  Complaint,  the  Notice  of  Docketing 
and  the  Order  to  Show  Cause  refer  to  him  as  "Jeff 
Droyer."  The  certificates  of  service  in  the  Motion 
for  Judgment  on  the  Pleadings  and  the  R.D.  and  O. 
list  him  as  "Jeff  Dryer."  The  certificate  of  service 
in  Plaintiffs  Motion  for  Entry  of  Default  Judgment 
and  Entry  of  Sanctions  and  OAA's  Order  to  Ensure 
Service  and  Establish  Briefing  Schedule  refer  to 
"Jeff  Dwyer."  All  documents  refer  to  him  as 
President  of  Rampart  Electric  at  6605  Alberta  Drive. 
Colorado  Springs,  Colorado.  Subeaquent  inquiries. 


I  agree  with  the  R.D.  and  O.  and 
OFCCP's  motion  for  entry  of  a  default 
judgment  and  sanctions.  Accordingly,  1 
enter  this  default  judgment  and  order 
sanctions,  including  debarment,  for  the 
Defendant's  breach  of  its  Conciliation 
Agreement  to  submit  Monthly 
Manpower  Utilization  Reports  necessary 
to  measure  compliance  thereunder;  its 
failure  to  respond  to  OFCCP's  attempts 
to  secure  these  reports  through 
conciliation  and  persuasion  and  to 
respond  to  OFCCP's  notice  of  violations; 
and  its  repeated  failures  to  participate  in 
the  ALJ  proceeding.  Debarment  and 
other  procurement-related  sanctions  are 
authorized  for  both  substantive  and 
procedural  violations  of  the  Executive 
Order  and  implementing  regulations. 
Unimyal.  Inc.  v.  Marshall,  482  F.  Supp. 
364,  371-75  (D.D.C.  1979);  OFCCP  v. 
Milwaukee  Fence  Co.,  Case  No.  91- 
.  OFC-3,  Sec.  Dec.  and  Fin.  Admin.  Ord.. 
Oct.  6,  1992,  slip  op.  at  1^;  OFCCP  v. 
Disposable  Safety  Wear  Inc..  Case  No. 
92-OFC-ll,  Sec!  Dec.  and  Fin.  Admin. 
Ord.,  Sept.  29,  1992,  slip  op.  at  1-6,  13. 

Accordingly,  I  make  the  following 
ORDER: 

1.  All  federal  contracts  and 
subcontracts  and  federally  assisted 
construction  contracts  and  subcontracts 
of  Defendant.  Rampart  Electric,  Inc..  its 
successors,  officers,  agents,  servants, 
employees,  direct  or  beneficial  owners, 
divisions  or  subsidiaries  and  those 
persons  acting  in  concern  with  them 
shall  be  canceled,  terminated  and 
suspended; and 

2.  Defendant,  Rampart  Electric,  Inc.. 
its  successors,  officers,  agents,  servants, 
employees,  direct  or  beneficial  owners, 
divisions  or  subsidiaries  and  those 
persons  in  active  concert  or 
participation  with  them  shall  be 
ineligible  for  the  award  of  new  federal 
contracts  and  subcontracts  or  federally 
assisted  construction  contracts  or 
subcontracts  or  the  extension  or 
modification  of  any  such  existing 
contracts  or  subcontracts. 

These  sanctions  shall  be  implemented 
and  shall  remain  in  effect  until  such 
time  as  Defendant,  Rampart  Electric, 
Inc.,  its  officers,  agents,''  servants, 
employees,  direct  or  beneficial  owners, 
divisions  or  subsidiaries,  succes.sors  or 
assigns,  and  those  persons  in  active 
concert  or  participation  with  them  have 
satisfied  the  OFCCP  Director,  pursuant 
to  41  CFR  60-1.31,  that  Defendant  is  in 
compliance  with  the  provisions  of 


including  communications  with  the  Colorado 
Secretary  of  State,  have  been  unable  to  locate  Mr. 
Dwyer  and/or  Rampart  Electric. 

'  "Officers"  and  "agents'"  in  this  Order  include 
Jeff  Dwyer,  a/k/a  Jeff  Droyer  and  Jeff  Dryer  in 
various  portions  of  the  record. 


Executive  Order  No.  11,246.  as 
amended,  and  the  rules  and  regulations 
issued  thereunder. 
So  Ordered. 

Washington.  DC. 
Robert  B.  Reich. 

Secretary  of  Lnbor 

Certificate  of  Service 

Case  Name:  OFCCP.  IISDOL  v.  Rampart 
Electric,  Inc. 

Case  No:  89-OFC-14 

Document:  Final  Decision  and  Order  of 
Debarment  and  Related  .Sanction;! 

A  copy  of  the  above- referenced 
document  was  sent  to  the  following 
persons  on  September  11. 1995. 
Kathleen  Gorham. 

Certified  Mail 

Jeff  Dwyer.  President,  (a/k/a/  Jeff  Droyer,  Jeff 
Dryer).  Rampart  Electric.  Inc..  6605  Alberta 
Drive.  Colorado  Springs.  CO  80910 

Corporation  Section.  Qilorado  Secretary  of 
State.  1560  Broadway.  .Suite.  200.  Denver 
CX)  80202 

Business  Regulation  Unit.  Colorado  Attorney 
General.  1525  Sherman  Street.  .5th  Fl.. 
Denver,  CO  80203 

Legal  Services  Unit  (Public  ConU^cts). 
Colorado  Attorney  General.  1525  Sherman 
Street,  5th  Fl..  Denver.  CO  80203 

Tedrick  A.  Housh.  Jr.,  Regional  St-licitor/ 
USDOL.  1585  Federal  Bldg..  1961  .Stout 
Street,  Denver.  Q)  80294  Attn:  Henry  C 
Mahlman.  S.  Lorrie  Ray 

Hand  Delivered 

James  Henry.  Associate  Solicitor.  Civil  Rights 

Division/SOL,  US.  Department  of  Labor 

Room  N-2464.  200  Constitution  Avenue. 

NW.,  Washington.  DC  20210 
Heidi  Finger,  Esq..  Willie  Alexander.  Esq 

Civil  Rights  Division/.SOL.  1 1  S 

Department  of  Labor,  Room  N-2464.  200 

Constitution  Avenue,  NW..  Washington. 

DC  20210 
Diane  A  Heim.  Esq  .Heather  A  joys  Esq., 

Civil  Rights  Division/SO!.,  I   S. 

Department  of  Labor.  Rf)om  N-24f>4. 

Washington.  DC  20210 

Regular  Mail 

Hon.  John  M.  Vittone,  Acting  Chief 
.Administrative  Law  JiidRe  OfHcr  oi 
Administrative  Law  judge,  8(X)  K  .<;trcet. 
Suite  400.  Washington,  DC  20001-8002 
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Occupational  Safety  and  Health 
Administration 

Washington  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
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Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  26, 1973,  notice  was 
published  in  the  Federal  Register  (38 
FR  2421)  of  the  approval  of  the 
Washington  plan  and  the  adoption  of 
Subpart  F  to  Part  1952  containing  the 
decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  me  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standard 
changes  and  on  its  own  initiative  the 
State  submitted  by  letter  dated  August 
19, 1994,  from  Mark  O.  Brown,  Director, 
to  James  W.  Lake,  Regional 
Administrator,  a  State  standard 
corrective  housekeeping  amendment 
comparable  to  29  CFR  1910.1017,  Vinyl 
Chloride,  as  published  in  the  Federal 
Register  (58  FR  35310)  on  June  30, 1993. 
The  State's  original  Vinyl  Chloride 
standard  was  approved  in  the  Federal 
Reiser  on  August  17, 1976  (FR  35896). 
The  change  was  adopted  in  Washington 
Administrative  Order  94-07  on  July  20, 
1994,  effiective  September  20, 1994.  In 
addition,  on  its  own  initiative,  the  State 
submitted  by  letter  dated  February  .8, 
1991.  from  Joseph  A.  Dear,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
and  incorporated  as  part  of  the  plan,  a 
State  standard  amendment.  The 
amendment  added  clarifying  language 
on  end-of-service-life  indicators  on 
respirator  canisters  or  cartridges  for 
vinyl  chloride.  The  State  standard  is 
comparable  to  29  CFR  1910.1017,  Vinyl 
Chloride.  The  change  was  adopted  in 
Administrative  Order  90-18  on  January 
10, 1991  and  effective  February  12, 
1991.  Also,  on  its  own  initiative,  the 
State  submitted  by  letter  dated 
September  26, 1986,  from  G.  David 
Hutchins,  Assistant  Director,  to  James 
W.  Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  amendment.  The  amendment 
eliminated  obsolete  language  and 
updated  types  of  respirators  to  be  used 
by  employees  exposed  to  vinyl  cdiloride. 
llie  State  standard  is  comparable  to  29 


CFR  1910.1017,  Vinyl  Chloride.  The 
change  was  adopted  in  Administrative 
Order  86-28  on  July  25, 1986  and 
effective  August  25,  1986. 

In  response  to  Federal  standard 
changes  the  State  submitted  by  letter 
dated  October  14, 1994,  from  Mark  O. 
Brown,  Director,  to  James  W.  Lake,  * 
Regional  Administrator,  and  • 

incorporated  as  part  of  the  state  plan,  a 
State  standard  amendment.  The 
amendment  added  clarifying  language 
and  made  minor  housekeeping  changes 
comparable  to  29  CFR  1910.132, 
Personal  Protective  Equipment.  General 
Provisions,  29  CFR  1910.133,  Eye  and 
Face  Protection,  29  CFR  1910.136,  Foot 
Protection.  29  CFR  1910.138.  Hand 
Protection.  Appendix  A  to  Subpart  I, 
References  for  further  Information  (Non- 
mandatory)  and  Appendix  B  to  Subpart 
I,  Non-mandatory  Compliance 
Guidelines  for  Hazard  Assessment  and 
Personal  Protective  Equipment 
Selection,  as  published  in  the  Federal 
Register  (59  FR  16360)  on  April  6, 1994 
and  corrections  as  published  in  the 
Federal  Register  (59  FR  33910)  on  July 
1, 1994.  The  changes,  were  adopted  in 
Administrative  Order  94-16  on 
September  30. 1994,  effective  November 
20, 1994. 

In  response  to  P'ederal  standard 
changes  and  on  its  own  initiative  the 
State  submitted  letters  from  the  Director 
of  Washington  Department  of  Labor  and 
Industries  to  James  W.  Lake,  Regional 
Administrator,  State  standard 
amendments  comparable  to  29  CFR 
1910.120  and  1926.65,  Hazardous  Waste 
Operations  and  Emergency  Response. 
The  Federal-initiated  amendments  and 
corrections  were  published  in  the 
Federal  Register  on  March  6, 1989,  final 
rule  (54  FR  429317);  April  13, 1990, 
corrections  (55  FR  14072);  April  18, 
1991,  corrections  (56  FR.  16832);  and 
August  22, 1994,  amended,  (59  FR 
40964).  The  only  significant  difference 
is  that  the  State  requires  eighty  hours  of 
training  for  workers  in  certain  site 
zones.  The  changes  and  amendments 
were  adopted  in:  Administrative  Order 
89-10,  October  10,  1989.  effective 
November  24,  1989;  Administrative 
Order  90-01,  April  10, 1990,  effective 
May  25, 1990;  Administrative  Order  90- 
14,  October  1, 1990,  effective  November 
15, 1990;  Administrative  Order  91-01, 
May  20, 1991,  effective  June  20, 1991; 
Administrative  Order  91-07,  November 
22, 1991,  effective  December  24, 1991; 
Administrative  Order  93-04,  September 
22, 1993',  effective  November  1, 1993; 
Administrative  Order  94-07,  July  20, 
1994,  effective  September  20, 1994; 
Administrative  Order  94-08,  August  3, 
1994,  effective  September  12, 1994  and 


Administrative  Order  94-22,  January  18, 
1995,  effective  March  10, 1995. 

In  response  to  Federal  standard 
changes,  the  State  submitted  by  letters 
from  Richard  A.  Davis  and  Joseph  A. 
Dear,  Directors,  to  James  W.  Lake, 
Regional  Administrator,  a  State  standard 
amendment  comparable  to  the  Federal 
standard  amendment,  29  CFR 
1910.40l(a)(2)(iv),  and  the  definition  for 
Scientific  Diving  in  1910.402, 
Commercial  Diving  Operations,  as 
published  in  the  Federal  Register  (47 
FR  53365)  on  November  26, 1982.  In 
addition,  in  the  same  letters,  the  State, 
on  its  own  initiative,  submitted 
amendments  to  WAG  296-37-510 
through  590,  Safety  Standards  for 
Commercial  Diving  Operations.  The 
code  was  originally  approved  in  the 
Federal  Register  (46  FR  50445)  on 
October  13, 1981.  The  State's  first 
submission  was  adopted  December  26, 
1986,  effective  January  25, 1987,  under 
Administrative  Order  86-44.  National 
Office  review  revealed  discrepancies 
and  the  submission  was  returned  to  the 
State  for  correction.  On  November  18, 
1992,  the  State  submitted  a  corrective 
amendment  which  incorporated  all  of 
the  Federal  amendments  and  State- 
initiated  changes  to  date.  The  minor 
diffierences  in  the  standard  are:  The 
State  included  requirements  for  air 
compressors  and  alarms;  the  State 
included  a  requirement  for  a  safety  line; 
the  State  uses  the  word  recompression 
rather  than  decompression;  and  the 
State  added  a  reference  to  its 
recordkeeping  standards.  The  State  has 
aliso  submitted  by  letter  dated  August 
19, 1994,  from  Mark  O.  Brown,  Director, 
ta  James  W.  Lake,  Regional 
Administrator,  a  State  corrective 
amendment  identical  to  the  Federal 
amendment  at  29  CFR 
1910.401(a)(2)(iii),  Conunercial  Diving, 
published  in  the  Federal  Register  (58 
FR  35310)  on  June  30, 1993.  The  State 
amendment  was  adopted  on  July  20, 
1994,  effective  September  20, 1994, 
under  Administrative  Order  94-07. 

In  response  to  Federal  standards 
changes,  the  State  submitted  by  letter 
dated  April  24, 1990,  from  Joseph  A. 
Dear,  Director,  to  James  W.  Lake, 
Regional  Administrator,  a  State  standard 
amendment  comparable  to  29  CFR 
1910.66,  Powered  Platforms  for  Building 
Maintenance,  as  published  in  the 
Federal  Register  (54  FR  31408)  on  July 
28, 1989.  On  February  8, 1991,  the  State 
submitted  additional  changes  to  its 
standard  to  make  it  identical  to  the 
OSHA  standard  in  four  places.  On 
E)ecember  20, 1991,  the  State  made  a 
minor  change  to  a  reference  to  another 
part  of  its  standard.  Upon  review  of  the 
State  standard,  it  was  determined  to  be 
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less  effiective  than  the  OSHA  standard, 
and  on  November  18, 1993,  the  State 
was  asked  to  make  corrections.  On 
August  19, 1994,  the  State  submitted  the 
necessary  minor  corrections.  The  State's 
standard  replaces,  in  its  entirety,  the 
original  State  standard,  WAG  296-24- 
87,  Powered  Platforms  for  Exterior 
Building  Maintenance,  which  received 
Federal  approval  (41  FR  34836)  on 
August  17, 1976.  The  State  standard, 
which  is  substantially  identical  to  the 
Federal  standard,  is  contained  in  WAC 
296-24-870.  h  was  adopted  on  April  10, 
1990,  effective  April  25, 1990  under 
Administrative  Order  84-18.  The  minor 
changes  asked  for  by  OSHA  in  its 
November  18, 1993  letter  were  adopted 
in  Administrative  Order  94-07  on  July 
20, 1994.  effective  September  20, 1994. 
The  change  made  in  the  February  8, 
1991  letter  was  adopted  in 
Administrative  Order  90-18,  on  January 
10, 1991,  effective  February  12, 1991, 
and  the  change  made  in  the  December 
20, 1991  letter  was  adopted  in 
Administrative  Order  91-07  on 
November  22, 1991,  effective  December 
24, 1991. 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  September  5, 1990,  from  Joseph 
A.  Dear,  Director,  to  James  W.  Lake, 
Regional  Administrator,  a  repeal  of 
WAC  296-155-580  and  adoption  of 
WAC  296-155-48531,  comparable  to  29 
CFR  1926.556,  Aerial  Lifts.  The  repeal 
and  adoption  occurred  in 
Administrative  Order  86-14,  on  January 
21, 1986,  effiective  February  20, 1986. 
Under  Administrative  Order  90-10, 
which  was  adopted  on  August  13, 1990, 
effective  September  24, 1990,  minor 
housekeeping  changes  were  made. 
National  Office  review  revealed 
discrepancies  and  the  submission  was 
returned  to  the  State  for  correction.  On 
September  8, 1992,  the  State  submitted 
a  corrective  amendment  that  made  the 
necessary  changes.  This  submission  was 
adopted  on  August  10, 1992,  effective 
September  10, 1992,  under 
Administrative  Order  92-06.  The 
significant  differences  are:  The  State 
uses  the  more  recent  ANSI  92.2-1979  as 
the  reference;  adds  requirements  for 
specification  and  data  display  and 
placarding;  adds  requirements  for 
elevation  and  reach  determination  and 
insulated  aerial  devices;  and  adds 
requirements  for  inspections.  The  State 
code  was  originally  approved  in  the 
Federal  Register  (47  FR  5956)  on 
February  9, 1982. 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letter 
dated  June  15, 1989,  bom  Joseph  A. 
Dear,  Director,  to  James  W.  Lake, 
Regional  Administrator,  a  State  standard 


for  forklift  elevated  work  platforms  in 
construction.  The  State's  submission, 
which  is  contained  in  WAC  296-155- 
48536,  was  adopted  on  May  15, 1989, 
effective  June  30, 1989,  under 
Administrative  Order  89-03.  National 
Office  review  revealed  discrepancies 
and  the  submission  was  returned  to  the 
State  for  correction.  On  November  25, 
1992,  the  State  submitted  a  conrective 
amendment  that  made  the  changes 
requested  by  the  National  Office.  This 
submission  was  adopted  on  October  30, 
1992,  effective  December  8, 1992,  under 
Washington  Administrative  Order  92- 
06. 

On  its  own  initiative,  the  State  has 
submitted  by  letter  dated  February  9, 
1990,  from  Joseph  A.  Dear,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
a  change  to  its  previously  approved 
Grain  Elevator  standards  at  WAC  296- 
99-015  and  050.  The  change  to  WAC 
296-99-015  incorporated  an  OSHA 
determination  contained  in  a  March  27, 
1989  memorandum  from  the  Directorate 
of  Compliance  Programs  that  the 
'  standard  does  not  apply  to  alfalfa 
processing  plants  that  are  not  involved 
with  grain  handling.  The  change  to 
WAC  296-99-050  incorporated  a  court, 
decision  to  stay  the  1/8  inch  action  level 
contained  in  29  CFR  1910.272(i)(2). 
These  changes  were  adopted  on  January 

11. 1990,  effective  February  26, 1990, 
under  Administrative  Order  89-20.  On 
June  20, 1991,  a  letter  from  Joseph  A. 
Dear,  Director,  to  James  W.  Lake, 
Regional  Administrator,  made  another 
State-initiated  change  to  WAC  296-99- 
050.  This  change  made  the  State 
standard  identical  to  the  Federal 
standard  29  CFR  1910.272(i)(2).  This 
change  was  necessary  to  incorporate  the 
lifting  of  the  stay  by  the  courts  to  the  1/ 
8  inch  action  level.  This  change  was 
adopted  on  May  20, 1991,  effective  June 

20. 1991,  under  Washington 
Administrative  Order  91-01.  The  State 
standard  was  originally  approved  in  the 
Federal  Register  (54  FR  7304)  on 
February  17, 1989.       „ 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  October  29, 
1993,  from  Mark  O.  Brown,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
a  State  standard  amendment  comparable 
to  29  CFR  1910.1000,  Table  Z-3,  Mineral 
Dusts.  The  significant  difference  is:  the 
State  lowered  the  permissible  exposure 
limit  for  nuisance  dust  to  10  milligrams 
per  cubic  meter.  The  change  was 
adopted  under  Administrative  Order 
92-15  on  December  11, 1992  and 
became  effective  on  January  15, 1993. 

On  its  own  initiative,  the  State  of 
Washington  has  submitted  by  letters 
dated  February  8, 1991,  from  Joseph  A. 
Etear,  Director,  to  James  W.  Lake. 


Regional  Administrator,  amendments  to 
its  standards  for  Mechanical  Power 
■"Presses.  WAC  296-24-195;  Powered 
Industrial  Trucks.  WAC  296-24-23023 
and  296-24-23027;  Cylinders  and 
Containers.  WAC  296-24-68203; 
Stairway  Railings  and  Guards,  WAC 
296-24-75009;  Railings.  Toeboards,  and 
Cover  Specifications.  WAC  296-24- 
75011:  and  Xenon  Bulb  Safety 
Procedures,  WAC  296-24-95611.  The 
amendments  were  made  to  incorporate 
previously  approved  Washington 
Regional  Directives  (WRDs).  For 
Mechanical  Power  Presses.  WRDs  78-38 
and  79-25  were  adopted  in  response  to 
OSHA  Directives  STD  1-12.20  and  1- 
12.24  respectively.  For  Powered 
Industrial  Trucks.  WRDs  77-37  and  81- 
22  were  adopted  in  response  to  OSHA 
Directives  STD  1-11.3  and  1-11.7 
respectively.  For  RaiUngs.  Toeboards, 
and  Cover  Specifications.  WRD  81-18 
was  adopted  in  resfKinse  to  OSHA 
Directive  STD  1-1.10.  The  WRDs  for 
Cylinders  and  Containers.  Stairway 
Railings  and  Guards  and  Xenon  Bulbs 
were  79-43.  77-11  and  85-1. 
respectively,  and  were  State-initiated. 
The  State  amendments  were  adopted  on 
January  10. 1991.  effective  February  12. 
1991.  under  Washington  Administrative 
Order  90-18. 

All  of  these  State  standards  changes 
have  been  incorporated  as  part  of  the 
Washington  State  plan.  All  of  the 
Washington  Administrative  Orders  were 
adopted  pursuant  to  RCW  34.04.040(2). 
49.17.040.  49.17.050.  Public  Meetings 
Act  RCW  42.30.  Administrative 
Procedures  Act  RCW  34.04,  and  the 
State  Register  Act  RCW  34.08. 

2.  Decision.  OSHA  has  determined 
that  the  State  standards  and 
amendments  for  Hazardous  Waste 
Operations  and  Emergeficy  Response. 
Aerial  Lifts,  and  Mineral  Dusts  are  at 
least  as  effective  as  the  comparable 
Federal  standards,  as  required  by 
Section  18(c)(2)  of  the  Act.  The 
Hazardous  Waste  amendments  have 
been  in  effect  since  November  15,  1990. 
the  Aerial  Lifts  standard  has  been  in 
effect  since  September  10,  1992.  and  the 
Mineral  Dusts  amendment  has  been  in 
effect  since  January  15.  1993.  During 
this  time  OSHA  has  received  no 
indication  of  significant  objection  to 
these  different  State  standards  either  as 
to  their  effectiveness  in  comparison  to 
the  Federal  standards  or  as  to  their 
conformance  with  product  clause 
requirements  of  section  18(c)(2)  of  the 
Act.  (A  different  State  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  must  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commerce.) 


8670 


Federal  Register  /  Vol.  61,  No.  44  /  Tuesday,  March  5,  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  44  /  Tuesday.  March  5.  1996  /  Notices 


8671 


UMI 


OSHA  has  also  determined  that  the 
diffarences  between  the  State  and 
Federal  amendments  for  all  the 
remaining  standards  in  this  notice  are 
minimal  and  that  these  State  standards 
amendments  are  thus  substantially 
identical.  OSHA  therefore  approves        ^ 
these  standards;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  1111 
Third  Avenue.  Suite  715,  Seattle. 
Washington  98101-3212;  State  of 
Washington  Department  of  Labor  and 
Industries.  7273  Linderson  Way,  S.W., 
Tumwater,  Washington  98501;  and  the 
Office  of  State  Proems,  Occupational 
Safety  and  Health  Administration. 
Room  N-3700,  200  Constitution 
Avenue,  NW,  Washington,  O.C.  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procediires  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  pubUshing  the  supplement  to  the 
Washington  State  Plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason: 

The  standard  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effiective  (Sec.  18, 
Pub.  L.  91-596.  84  STAT.  6108  (29 
U.S.C.  667]). 

Signed  at  Seattle,  Washington,  this  28th 
day  of  April  1995. 

lUdiardS.Terrill,  | 

Acting  Regional  Administrator.  4 

[FR  Doc.  96-5010  Filed  3-4-96;  8:45  am] 
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Pension  and  WeKare  Benefits 
AUiitlntsliaUon 

[Application  Na  D-09986,  et  at.] 
Proposed  Exemptions  NBD  Bancorp 

AGBiCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 


Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Notice  To  Interestfil  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  ef 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 


4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effiactive  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  t^  pe  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

NBD  Bancorp;  Located  in  Detroit, 
Michigan;  Proposed  Exemption 

(Application  No.  D-09986] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  Part  2570.  Subpart 
B  (55  FR  32836,  32847,  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  section  406(b)(2)  of  the 
Act  shall  not  apply  to  the  merger  of  the 
INB  Principal  Stability  Fund  (the  PS 
Fund)  into  the  NBD  Stable  Asset  Income 
Fund  (the  SAI  Fund).* 

The  proposed  exemption  is 
conditioned  upon  satisfaction  of  the 
following  requirements: 

(1)  On  the  date  the  merger  is 
executed,  the  assets  in  the  PS  Fund  and 
the  assets  in  the  SAI  Fund  will  be 
valued  in  the  same  manner,  under 
identical  guidelines,  by  the  same 
individuals; 

(2)  Upon  completion  of  the  merger  of 
the  PS  Fund  into  the  SAI  Fund,  the 
aggregate  fair  market  value  of  the 
interests  of  the  employee  benefit  plans 
(the  Plans)  participating  in  the  SAI 
Fund  immediately  following  the  merger, 
together  with  any  cash  received  in  lieu 
of  fractional  units,  equals  the  aggregate 
fair  market  value  of  each  participating 
Plans'  interest  in  such  Funds 
immediately  before  the  mereer; 

(3)  The  assets  of  each  of  the 
participating  Plans  are  invested  in  the 
same  type  of  investments  both  before 
and  after  the  proposed  merger; 

(4)  Neither  NBD  Bancorp  nor  any  of 
its  affiliates  receives  fees  or 
commissions  in  connection  with  the 
merger; 


■  For  purposes  of  this  proposed  exemption,  the  PS 
Fund  and  the  SAI  Fund  described  herein  are 
collectively  referred  to  as  the  Funds. 


(5)  The  Plans  will  pay  no  sales 
commissions  or  fees,  as  a  result  of  the 
transaction;.and 

(6)  A  fiduciary  who  is  acting  on  behalf 
of  each  afiiscted  Plan  and  who  is 
independent  of  and  unrelated  to  NBD 
Bancorp  and  any  of  its  affiliates  receives 
advance  written  notice  of  the  merger  of 
the  PS  Fund  into  the  SAI  Fund. 

Summary  of  Facts  and  Representations 

1.  The  Plans  involved  in  this 
proposed  exemption  are  certain 
pension,  profit  sharing,  or  stock  bonus 
plans  which  are  exempt  from  Federal 
income  taxation  under  section  501(a)  of 
the  Code  by  reason  of  qualifying  under 
section  401(a)  of  the  Code. 

2.  The  proposed  exemption  is 
requested  on  behalf  of  National  Bank  of 
Detroit  (herein  referred  to  as  NBD 
Michigan)  and  on  behalf  of  NBD  Bank, 
N.A.  (herein  referred  to  as  NBD 
Indiana).  NBD  Michigan  and  NBD 
Indiana  are  national  banking 
associations  and  members  of  an 
"affiliated  group,"  as  defined  in  section 
1504  of  the  Code.  NBD  Michigan  is  a 
wholly-owned  subsidiary  of  NBD 
Bancorp,  a  bank  holding  company  with 
principal  offices  in  Detroit,  Michigan. 
NBD  Indiana,  with  principal  offices  in 
Indianapolis,  Indiana,  is  a  wholly- 
owned  subsidiary  of  NBD  Indiana,  Inc., 
another  bank  holding  company.  It  is 
represented  that  since  1992,  NBD 
Indiana,  Inc.  has  also  been  wholly- 
owned  by  NBD  Bancorp. 

3.  The  SAI  Fund  and  the  PS  Fund  are 
common  funds  maintained  for  the 
collective  investment  of  monies 
contributed  thereto  by  the  Plans.  NBD 
Michigan  and  NBD  Indiana, 
respectively,  serve  as  trustees  for  the 
SAI  Fund  and  the  PS  Fund.  The  SAI 
Fund  is  one  of  tweftty-five  (25)  separate 
collective  investment  funds  under  a 
group  trust  now  known  as  the  National 
Bank  of  Detroit  Investment  Fund  for 
Employee  Benefit  Plans  (the  NBD 
Pooled  Fund)  which  was  established  on 
May  12. 1960,  by  the  National  Bank  of 
Detroit,  a  predecessor  of  NBD  Michigan, 
and  which,  as  amended,  is  now 
maintained  by  NBD  Michigan.  The  PS 
Fund  is  one  of  the  collective  investment 
fujids  under  a  group  trust  known  as  the 
INB  National  Bank  Group  Trust  for 
Employee  Pension  and  Profit-Sharing 
Trusts  B  (the  INB  Group  Trust)  which 
was  established  on  July  18, 1990,  by  INB 
National  Bank,  a  predecessor  of  NBD 
Indiana,  and  which,  aramended,  is  now 
maintained  by  NBD  Indiana. 

4.  Both  the  SAI  Fund  and  the  PS  Fund 
have  substantially  identical  investment 
objectives,  and  the  assets  of  each  are 
invested  in  similar  types  of  guaranteed 
insurance  contracts.  As  of  September 


26, 1994,  approximately  405  Plans 
participated  in  the  SAI  Fund,  and  83 
Plans  participated  in  the  PS  Fund.  As  of 
January  23,  1996,  it  is  represented  that 
there  were  44  Plans  participating  in  the 
PS  Fund.  The  aggregate  fair  market 
value  of  the  SAI  Fund,  as  of  September 
30,  1994,  was  $189,876,000.  As  of 
November  30, 1994,  the  aggregate  fair 
market  value  of  the  PS  Fund  was 
approximately  $12,829,000. 

5.  In  order  to  improve  the 
administration  of  the  SAI  Fund  and  the 
PS  Fund,  thereby  improving  service  to 
the  Plans  participating  in  those  Funds, 
NBD  Michigan  and  NBD  Indiana  desire 
to  merge  the  SAI  Fund  and  the  PS  Fund, 
with  the  SAI  Fund  being  the  surviving 
fund.  It  is  represented  that  the  trustees 
of  the  Plans  which  participate  in  the  PS 
Fund  were  notified  of  the  proposed 
merger  of  the  PS  Fund  into  the  SAI 
Fund  on  or  about  July  1994.  Such 
notification  advisied  the  Plans 
participating  in  the  PS  Fund  of  the  right 
to  withdraw  from  such  fund  and  the 
rules  and  procedures  applicable  to  such 
withdrawal.  Plans  under  the  terms  of 
the  guaranteed  investment  contracts 
held  by  the  Funds  are  permitted  to 
withdraw  any  or  all  of  their  investment 
upon  twelve  (12)  months  prior  written 
notice.  It  is  represented  that  from  the 
time  the  notification  was  sent  in  July 
1994,  none  of  the  Plans  participating  in 
the  PS  Fund  expressed  concern 
regarding  the  merger.  It  is  represented 
that,  if  it  had  been  inclined  to  do  so,  a 
Plan  participating  in  the  PS  Fund  could 
have  submitted  its  withdrawal  request 
at  the  time  the  notification  was  given  in 
July  1994,  (or  even  several  months 
later),  and  could  already  have  received 
a  distribution  of  its  interest  in  the  PS 
Fund.  In  this  regard,  it  is  represented 
that  none  of  the  Plans  participating  in 
the  PS  Fund  subsequently  elected  to 
withdraw  as  a  result  of  the  proposed 
mei^er. 

Because  NBD  Michigan  exercises 
authority  and  control  over  the  assets  of 
the  SAI  Fund,  it  is  deemed  to  be  a 
fiduciary  with  respect  to  each  of  the 
Plans  participating  in  the  SAI  Fund. 
Similarly,  because  NBD  Indiana 
exercises  authority  and  control  over  the 
assets  of  the  PS  Fund,  it  is  deemed  to 
be  a  fiduciary  with  respect  to  each  of  the 
Plans  participating  in  the  PS  Fund. 

6.  As  fiduciaries,  NBD  Michigan  and 
NBD  Indiana  believe  that  because  of 
their  affiliation  in  executing  the  merger 
of  the  PS  Fund  into  the  SAI  Fund,  they 
each  may  be  acting  on  behalf  of  adverse 
parties  to  the  Plans  each  represents;  and 
thus,  a  violation  of  section  406(b)(2)  of 
the  Act  may  occur.  Accordingly,  NBD 
Michigan  and  NBD  Indiana  have 
requested  an  administrative  exemption 


from  the  prohibitions  as  set  forth  in 
section  406(b)(2)  of  the  Act  for  the 
proposed  transaction. 

7.  It  is  represented  that  the  proposed 
merger  is  administratively  feasible  in 
that  it  constitutes  a  single  transadion. 
the  terms  of  which  can  be  reviewed  and 
approved  in  advance  by  the  Department. 
Further.  NBD  Michigan  and  NBD 
Indiana  will  bear  the  cost  of  filing  the 
application  for  exemption,  the  cost  of 
notifying  interested  persons,  and  the 
expenses  associated  with  the  proposed 
transaction. 

8.  NBD  Michigan  and  NBD  Indiana 
have  determined  that  the  merger  would 
be  in  the  best  interest  of  the  Plans 
participating  in  the  SAI  Fund  and  the 
PS  Fund.  In  this  regard,  the  merger  of 
the  PS  Fund  and  the  SAI  Fund  will 
create  a  larger  pool  of  assets  which  will 
result  in  better  investment  diversity  and 
will  increase  the  bargaining  power  of 
the  SAI  Fund  when  purchasing  new 
contracts.  It  is  anticipated  that  the 
increased  size  of  the  SAI  Fund  will 
create  certain  administrative 
efficiencies,  and  will  serve  to  avoid  or^ 
postpone  any  future  fee  increases.  In 
addition,  inasmuch  as  the  SAI  Fund  has 
substantially  greater  liquidity  than  the 
PS  Fund,  Plans  wishing  to  withdraw 
from  the  SAI  Fund  after  the  merger  may 
be  able  to  do  so  in  as  little  as  ninety  (90) 
days),  rather  than  twelve  (12)  months. 

9.  NBD  Michigan  and  NBD  Indiana 
have  determined  that  the  rights  of  the 
Plans  participating  in  the  Funds  are 
protected  in  that  the  fair  niarket  value 
of  the  investment  of  each  of  the  Plans 
in  the  Funds  involved  in  the  proposed 
transaction  will  not  be  changed  as  a 
result  of  the  merger.  In  this  regard,  it  is 
represented  that  the  valuation 
methodology  followed  by  both  the  PS 
Fund  and  the  SAI  Fund  is  identical,  in 
that  both  of  the  Funds  are  valued  daily 
and  prtxessed  under  the  same 
guidelines  by  precisely  the  same 
individuals. 

More  specifically,  it  is  represented 
that  there  are  only  two  classes  of  assets 
in  each  of  the  Funds.  The  first  class 
consists  of  cash  held  by  each  of  the 
Funds  in  short-term  money  market 
funds.  In  this  regard,  the  applicants 
maintain  that  although  the  interest  rate 
earned  in  these  money  market  fund 
varies,  such  money  market  funds  are 
valued  as  cash.  The  second  class  of    • 
assets  consists  of  various  fixed  rate  and 
variable  rate  guaranteed  investment 
contracts  purchased  by  the  Funds  from 
highly  rated  insurance  companies  and 
held  to  term.  It  is  represented  that  both 
the  Funds  hold  fixed  rate  guaranteed 
investment  contracts,  and  that  only  the 
SAI  Fund  holds  variable  rate  guaranteed 
investment  contracts.  It  is  represented 
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that  no  default  presently  exists,  nor  has 
there  previously  been  any  default,  under 
any  guaranteed  investment  contract 
held  by  the  Funds. 

h  is  represented  that  these  guaranteed 
investment  contiacts  held  by  the  Funds 
have  been  and  will  continue  to  be 
valued  on  the  basis  of  the  principal 
value  plus  accrued  interest  to  the  date 
'  of  valuation  calculated  at  the  rate 
appUcable  to  each  contract  through  the 
date  of  valuation.  In  this  regard,  with 
respect  to  the  four  (4)  variable  rate 
guaranteed  investment  contracts  held  by 
the  SAT  Fund,  it  is  represented  that  the 
rate  of  interest  applicable  to  such 
contracts  is  determined  and  announced 
by  the  issuing  insiirance  company  on  a 
monthly  basis,  and  that  the  rate  so 
determined  is  fixed  for  the  following 
thirty  (30)  day  period.  For  example,  if 
the  merger  date  were  specified  to  be 
December  31, 1996.  the  applicable  rate 
under  each  of  these  four  (4)  contracts  as 
of  that  date  would  be  fixed  and  certain, 
such  that  the  contracts  could  be  valued 
to  that  date  using  the  established  rate. 
Accordingly,  the  applicants  represent 
that  there  is  no  significant  benefit  to  be 
derived  firom  an  independent  valuation 
of  the  assets  held  in  the  Funds,  because 
the  straightforward  method  by  which 
the  value  of  both  the  fixed  rate  and 
variable  rate  guaranteed  investment 
contracts  is  determined  can  be  readily 
verified  by  the  Department  and  by  the 
investors  in  the  Funds. 

10.  It  is  represented  that  the  merger 
will  not  create  any  additional  fees  for 
the  Plans  participating  in  the  Funds.  In 
this  regard,  neither  N6D  V{ichigan.  NBD 
Indiana,  nor  any  affiliated  party  will 
receive  any  fees  or  commissions  with 
respect  to  the  proposed  merger,  nor  will 
the  Plans  pay  any  sales  commissions  or 
fees,  as  a  result  of  the  proposed 
transaction.  Other  than  the  incidental 
administrative  efficiencies  which  will 
result  from  the  merger  of  the  PS  Fund 
and  the  SAI  Fund,  it  is  represented  that 
neither  NBD  Michigan  and  NBD  Indiana 
nor  any  affiliated  party  will  derive  any 
financial  benefit  from  the  merger  of  the 
Funds. 

It  is  represented  that  at  the  present 
time,  NBD  Michigan  has  employee 
benefit  trust  customers,  including  the 
Plans,  which  have  assets  invested  in  the 
SAI  Fund,  but  NBD  Michigan  has.no 
employee  benefit  trust  customers 
invested  in  the  PS  Fund.  It  is  further 
represented  that  at  the  present  time, 
NBD  Indiana  has  employee  benefit  trust 
customers,  including  the  Plans,  which 
have  assets  invested  in  the  PS  Fund, 
and  some  employee  benefit  trust 
customers  which  have  already  invested 
assets  in  the  SAI  Fimd.  The  annual 
investment  fee  charged  by  NBD  Indiana 


to  participants  in  either  the  SAI  Fund  or 
the  PS  Fund  consists  of  an  annual  base 
fee  of  $400,  plus  a  market  value  based 
fee  determined  as  follows:  .85%  on  the 
first  $1  million;  .50%  on  the  next  $2 
million:  .35%  on  the  next  $2  million; 
.25%  on  the  next  $5  million;  .15%  on 
the  next  $10  million;  and  .10%  on  the 
excess  over  $20  million.  The  annual 
investment  fee  charged  by  NBD 
Michigan  to  participants  in  the  SAI 
Fund  is  currently  .75%  of  the  market 
value  of  the  SAI  Tund.^ 

Following  the  merger  of  the  PS  Fund 
into  the  SAI  Fund,  both  NBD  Michigan 
and  NBD  Indiana  will  have  employee 
benefit  trust  customers,  including  the 
Plans,  participating  in  the  SAI  Fund.  In 
this  regard,  it  is  represented  that  NBD 
Indiana  and  NBD  Michigan  will 
continue  to  service  their  respective 
employee  benefit  trust  customers, 
including  the  Plans,  and  the  investment 
fees  charged  to  those  Plans  will  be 
determined  by  the  NBD  Bancorp 
subsidiary  (i.e.  NBD  Indiana  or  NBD 
Michigan)  which  originated  that 
customer.  Accordingly,  it  is  represented 
that  the  investment  fees,  as  described 
above,  charged  to  the  Plans  by  NBD 
Michigan  and  NBD  Indiana,  to  the 
respective  Plans  that  each  services  will 
not  change  following  the  merger  of  the 
PS  Fund  and  the  SAI  Fund. 

With  respect  to  the  amount  of  the 
investment  fees  charged  to  the  Plans  by 
NBD  Michigan  and  NBD  Indiana,  the 
applicants  point  out  that,  although 
owned  by  a  common  parent  corporation, 
NBD  Michigan  and  NBD  Indiana  are 
separate  corporations  (one  state- 
chartered  and  one  federally-chartered) 
with  separate  fee  schedules  and  separate 
customers  served  by  employees  of  their 
separate  trust  departments.  The 
applicants  state  that  the  fees  charged  by 
each  bank  include  compensation  for 
services  relating  to  the  administration  of 
each  of  the  Funds,  such  as  acquiring  the 
guaranteed  investment  contracts, 
performing  valuations,  and  satisfying 
reporting  and  recordkeeping 
requirements,  as  well  as  compensation 
for  the  sales  and  consulting  services 
provided  by  the  separate  staff  of  each 
bank  to  its  respective  trust  clients.  It  is 
represented  that  the  level  of  services, 
the  personnel  providing  these  services, 
and  the  overhead  costs  (e.g.  rent. 


2  It  is  represented  that  NBD  Michigan  and  NBD 
Indiana  rely  upon  the  statutory  exemption,  as  set 
forth  in  section  408(b)(2)  of  the  Act,  for  the  receipt 
of  fees  for  investment  management  services 
provided  with  respect  to  the  Funds.  The 
Department,  herein,  expresses  no  opinion  as  to 
whether  the  provision  of  services  by  NBD  Michigan 
and  NBD  Indiana  to  the  Funds  and  the 
compensation  received  therefore  satisfy  the  temu 
and  conditions,  as  set  forth  in  section  408(b)(2)  of 
the  Act. 


compensation  levels,  etc.)  associated 
with  the  provision  of  such  services  is 
entirely  different  for  each  bank.  Further, 
it  is  represented  that  the  separate  fee 
schedules  of  NBD  Michigan  and  NBD 
Indiana,  as  described  above,  are 
primarily  a  function  of  the  different 
markets  served  by  each  bank,  and  are 
intended  to  be  responsive  to  and 
competitive  with  the  fees  charged  by  ' 
t^  other  financial  institutions  in  the  area  in 
which  each  bank  operates.  In  this 
regard,  both  NBD  Michigan  and  NBD 
Indiana  maintain  that  their  respective 
fee  structures  are  reasonable  and 
competitive  with  the  other  institutions 
in  the  markets  they  each  serve.^ 

11.  To  accomplish  the  merger  of  the 
SAI  Fund  and  the  PS  Fund,  the  assets 
of  the  Funds  (including  all  accrued 
income)  will  be  valued  as  of  the  date  the 
merger  is  executed  (the  Merger  Date). 
The  Merger  Date  will  be  declared  by 
NBD  Michigan  and  NBD  Indiana 
following  the  grant  of  tiiis  proposed 
exemption.  As  of  the  Merger  Date,  NBD 
Indiana  will  transfer  all  of  the  assets  of 
the  PS  Fund  to  NBD  Michigan,  as 
trustee  of  the  SAI  Fund.  It  is  represented 
that  all  of  the  assets  of  the  PS  Fund  meet 
the  investment  criteria  of  the  SAI  Fund, 
and  accordingly,  the  SAI  Fund  will 
accept  the  transfer  of  all  of  the  assets  of 
the  PS  Fund,  without  exception.  As  all 
of  the  assets  of  the  PS  Fund  will  be 
transferred  to  the  SAI  Fund,  the  PS 
Fund  will  cease  to  exist  immediately 
following  the  merger. 

The  transferred  assets  will  be 
commingled  for  investment  following 
the  Merger  Date,  and  all  income  will  be 
.  deemed  to  have  been  earned  in  the  SAI 
Fund.  The  Plans  which  participated  in 
the  PS  Fund  immediately  preceding  the 
merger  will  become  participants  in  the- 
SAI  Fund,  as  of  the  Merger  Date.  Each 
of  the  Plans  participating  in  the  PS 
Fund  immediately  preceding  the  merger 
will  have  allocated  to  it,  as  of  the 
Merger  Date,  the  proportion  of  the 
allocated  units  in  the  SAI  Fund  equal  to 
its  proportion  of  units  in  the  PS  Fund 
immediately  preceding  the  merger.  No 
fractional  units  of  participation  in  the 
SAI  Fund  will  be  issued  in  the  merger. 
The  SAI  Fund  will  pay  cash  equal  to  the 
fair  market  value  of  any  such  fractional 
unit  to  which  each  of  the  participating 
Plans  in  the  PS  Fund  would  otherwise 
be  entitled. 


'ERISA's  general  standards  of  fiduciary  conduct 
would  apply  to  the  investment  of  plan  assets  in  the 
SAI  Fund.  Accordingly,  the  plan  fiduciary  must  act 
prudently  with  respect  to  its  decision  to  enter  into 
a  new  compensation  arrangement,  which  under  the 
particular  facts  and  circumstances,  may  result  in 
the  plan  paying  additional  amounts  for  similar 
investment  services. 
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12.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  on  the  date  the  merger  is  executed, 
the  assets  in  the  PS  Fund  and  the  assets 
in  the  SAI  Fund  will  be  valued  in  the 
same  manner,  under  identical 
guidelines,  by  the  same  individuals; 

(b)  the  fair  market  value  of  the     . 
interests  of  the  Plans  j»articipating  in  the 
affected  Funds  will  remain  imchanged 
as  a  result  of  the  proposed  merger; 

(c)  the  assets  of  each  participating 
Plan  will  be  invested  in  the  same  type 
of  investment  both  before  and  after  the 
execution  of  the  merger; 

(d)  the  proposed  merger  will  result  in 
greater  operational  efficiencies  and 
economies  of  scale,  as  well  as  greater 
opportunities  for  investment 
diversification; 

(e)  neither  NBD  Bancorp  nor  any  of  its 
affiliates  will  receive  any  fees  or 
commissions  in  connection  with  the 
proposed  meiger, 

(f)  the  Plans  will  i>ay  no  sales 
commissions  or  fees,  as  a  result  of  the 
transaction;  and 

(g)  A  fiduciary  who  is  acting  on  behalf 
of  each  affected  Plan  and  who  is 
independent  of  and  unrelated  to  NBD 
Bancorp  and  any  of  its  affiliates  has 
received  advance  written  notice  of  the 
merger  of  the  PS  Fund  into  the  SAI 
Fund. 

Notice  to  Interested  Persons 

The  applicant  maintains  that  persons 
who  may  be  interested  in  the  pendency 
of  the  requested  exemption  include  the 
independent  fiduciaries  of  all  of  the 
Plans  participating  under  the  NBD 
Pooled  Fund  and  the  INB  Croup  Trust. 
It  is  represented  within  fifteen  (15)  days 
of  the  date  of  publication  of  the  Notice 
of  Proposed  Exemption  (the  Notice)  in 
the  F^eral  Register,  that  notification  in 
writing  of  the  Notice  will  be  provided 
by  mail  to  the  independent  fiduciaries 
of  all  of  the  Plans  participating  under 
the  NBD  Pooled  Fund  and  the  INB 
Group  Trust.  Such  notification  will 
include  a  copy  of  the  Notice,  as 
published  in  the  Federal  Register,  and 
a  copy  of  the  supplemental  statement,  as 
required,  pursuant  to  29  CFR 
2570.43(b)(2).  the  notification  will 
inform  such  interested  persons  of  their 
right  to  comment  or  request  a  hearing 
within  a  time  period  specified  in  the 
notification. 

FOR  RJRTHER  INFORMATKM  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Departrnent 
(202)  219-6883.  (This  is  not  a  toll-free 
number.) 


Biscajrne  Bay  Pilots,  Inc.  Money 
Purchase  Pension  Plan  (M/P  Plan)  and 
Biscayne  Bay  Pilots,  Inc.  401(k)  Profit 
Sharing  Plan  (P/S  Plan;  Collectively,  the 
Plans);  Locateid  in  Miami,  Florida; 
Proposed  Exemption 

(Application  Nos.  D-10036  and  D-10037J 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  FR  32836.  32847,  August  10. 1990.) 
If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
certain  improved  real  property  (the 
Property)  by  a  trust  (the  HK  Trust) 
established  on  behalf  of  Helge  Krarup 
(Mr.  Krarup)  within  the  Plans  to  Mr. 
Krarup.  a  party  in  interest  with  respect 
to  the  Plans;  provided  that  the  following 
conditions  are  satisfied: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  HK  Trust  will  receive  the 
current  fair  market  value  for  the 
Property  established  at  the  time  of  the 
sale  by  an  independent  qualified 
appraiser; 

(c)  the  HK  Trust  will  jwy  no  expenses 
associated  with  the  sale; 

(d)  the  sale  will  provide  the  HK  Trust 
with  liquidity;  and 

(e)  only  the  assets  in  the  HK  Trust 
will  be  affected  by  the  transaction. 

Summary  of  Facts  and  Representations 

1.  The  Plans  were  esiablished  January 
1, 1989.  The  M/P  Plan  and  the  P/S  Plan 
are  defined  contribution  plans.  As  of 
March  31, 1995,  the  M/P  Plan  had  25 
participants  and  the  P/S  Plan  had  26 
participants.  As  of  March  31, 1995,  the 
Plans  had  aggregate  net  assets  of 
$944,804.67.  Biscayne  Bay  Pilots,  Inc. 
(Biscayne  Bay)  is  the  sponsor  of  the 
Plans. 

Biscayne  Bay  is  a  Florida  corporation 
in  the  business  of  providing  support 
services  to  Biscayne  Bay  Pilots 
Association  (the  Association),  which 
furnishes  harbor  pilot  support  services 
to  ships  in  the  Port  of  Miami.  Once  a 
pilot  is  licensed  by  the  State  of  Florida, 
a  pilot  sets  up  a  corporation  of  which 
he  is  the  sole  officer,  director, 
shareholder  and  employee.  Currently, 
there  are  fifteen  separate  pilot 
corporations  (the  Pilot  Corpwrations), 
which  make  up  the  partners  of  the 
Association.  Biscayne  Bay  and  the  Pilot 
Corporations  constitute  an  affiliated 


service  group  under  section  414(m)  of 
the  Internal  Revenue  Code  of  1986. 

Biscayne  Bay  and  the  Pilot 
Corporations  have  all  adopted  the  Plans. 
The  Plans'  trustees  are  Stephen  E. 
Nadeau,  William  M.  Breese  and  )ohn  R. 
Fernandez,  who  respectively  are  the 
President,  the  Vice-President,  and  the 
Secretary  of  Biscayne  Bay.  Each 
participant  in  the  Plans  can  elect  to, 
among  other  things,  establish  their  own 
trust  within  the  Plans  using  only  their 
funds  to  fund  the  trust.  This  trust 
contains  the  participant's  funds  within 
the  two  Plans,  and  the  participants  are 
required  to  bear  the  expenses  associated 
with  investing  in  their  own  trust.  HK 
Trust  is  such  a  trust  containing  only  the 
assets  in  Mr.  Krarup 's  accounts  in  the 
Plans. 

2.  Helge  Krarup.  Inc.  (HK  Inc.)  is  a 
Florida  corporation  that  was  formed  on 
August  26, 1981.  Mr.  Krarup  is  the  sole 
officer,  director  and  shareholder  of  HK 
Inc.  On  )une  9. 1989,  HK  Inc. 
established  the  HK  Trust  as  a  trust 
within  the  Plans.  HK  Trust  has  one 
participant,  Mr.  Krarup.  Mr.  Krarup's 
account  balances  in  the  Plans  were 
deposited  in  the  HK  Trust.  The  trustees 
of  the  HK  Trust  are  Mr.  Krarup  and  his 
wife  Bente  Krarup.  As  of  December  31. 
1994,  the  HK  Trust  had  net  assets  of 
$565,444. 

3.  In  December  1983,  the  Helge 
Krarup.  Inc.  Defined  Benefit  Pension 
Plan  (the  HK  Plan) «  purchased  the 
Property  from  Kenneth  and  Eunice  Stein 
(the  Steins),  who  were  unrelated  third 
parties,  for  $245,000  plus  appropriate 
closing  costs.  The  Property  contains  a 
residence  (the  Residence)  which  is 
located  on  two  acres  of  land.  The  HK 
Plan  made  a  down  payment  in  the 
amount  of  $40,000  and  took  a  mortgage 
secured  by  the  Property  for  the 
remaining  $205,000  from  the  Steins. 
The  mortgage  had  a  duration  of  fifteen 
years  (15)  and  an  interest  rate  of  12% 
per  annum.  The  applicant  riepresents 
that  accelerated  payments  were  made 
under  the  mortgage  and  the  mortgage 
was  paid  off  by  August  15,  1987.  Mr 
Krarup  as  the  trustee  and  tne  sole 
participant  of  the  HK  Plan,  made  the 
decision  to  purchase  the  Property  as  a 
long-term  investment  for  the  HK  Plan.  It 
is  represented  that  the  Property  is  not 
adjacent  to  any  real  property  owned  by 
Mr.  Krarup  or  any  other  party  in 
interest,  and  that  the  Property  has  never 
been  used  by  a  party  in  interest.  As  of 
December  31, 1983,  the  Property 


*  Mr.  Krarup  was  the  only  participant  in  the  HK 
Plan. 
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represented  in  excess  of  90%  of  the  HK 
Plan's  total  assets.' 

4.  When  the  HK  Plan  was  terminated, 
the  two  deeds  evidencing  the  Property 
were  transferred  to  the  HK  Trust  on 
February  28, 1990.  The  applicant 
represents  that  there  were  two  deeds 
because  th^  Property  was  described  on 
the  original  deed  in  two  parcels. 
Accordingly,  one  deed  was  done  for 
each  parcel.  The  applicant  states  that  at 
the  time  of  the  transfer,  the  Property 
constituted  approximately  65%  of  the 
HK  Trust's  total  assets.  Currently,  the 
Property  is  not  encumbered  by  debt  and 
is  owned  outright  by  the  HK  Trust. 

5.  The  Property,  located  at  1510  NE 
Dixie  Highway.  Jensen  Beach,  Florida, 
was  appraised  on  June  19, 1995  (the 
Appraisal).  The  Appraisal  was  prepared 
by  Mary  Ann  Haskell  and  by  Daniel  K. 
Cteighan,  MAI,  independent  Florida 
state  certified  appraisers  (the 
Appraisers),  who  are  with  Deighan 
Appraisal  Associates,  bic  The 
Appraisers  indicated  that  the  Residence 
on  the  Property  has  not  been  adequately 
maintained,  and  as  of  the  date  of 
inraection  there  was  evidence  of  roof 
leaKs  in  both  of  the  upstairs  bedrooms 
and  of  extensive  wood  rot  on  the 
enclosed  porch.  Because  of  deferred 
maintenance  and  other  deficiencies,  the 
structure  of  the  Residence  is  considered 
to  be  in  "tear  down"  condition  and 
contributes  little  to  the  overall  value  of 
<he  Property.  The  Appraisers  relied 
primarily  on  the  Sales  Comp>arison 
approach,  as  supported  by  the  Cost 
Approach,  and  determined  that  as  of 
June  19, 1995,  the  "as  is"  market  value 
of  the  Property  was  $210,000.  The 
Appraisers  stated  that  the  Income 
approach  was  considered  inapplicable 
due  to  insufBcient  rental  data  in  this 
market. 

6.  Furthermore,  the  applicant  also 
contacted  Johnson  &  Johnson,  a  local 
real  estate  firm  (the  J&J  Firm),  regarding 
prospects  of  increasing  rentals  on  the 
Property  or  selling  the  Property.  In  this 
regard.  Ms.  Kim  Johnson  of  the  J&J  Firm, 
made  the  following  observations:  among 
other  things,  the  Residence  is  very  old 
and  rundown,  and  any  prospective 
purchaser  would  buy  the  Property 
solely  for  the  land  value  and  would  not 
consider  the  Residence  to  be  of  any 
value.  Furthermore,  the  shc.pe  of  the 


'The  Department  notes  that  the  decisions  lo 
transte  and  hold  the  Property  by  the  HK  Trust,  as 
mrell  as  the  maintaining  and  renting  of  the  Property 
by  the  HK  Trust  are  governed  by  the  fiduciary 
responsibility  requirements  of  Part  4,  Subtitle  B, 
Title  I  of  the  Act,  and  the  Department  herein  is  not 
providing  relief  for  any  violations  of  Part  4  which 
may  have  arisen  as  a  result  of  these  fiduciary 
decisions.  Accordingly,  this  exemption  extends 
relief  only  for  the  proposed  sale  of  the  Property  to 
Mr.  Krarup. 
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Property  is  very  irregular  and  it  might 
be  difficult  to  fit  a  large  house  on  the 
Property,  even  though  the  Property  is 
over  two  acres  in  size.  In  the  last  year 
in  the  immediate  area  of  the  Property, 
there  has  been  only  one  purchase  of  a 
large  ocean  front  lot,  which  was  on  the 
market  for  a  significant  period  of  time 
before  it  sold.  Ms.  Johnson  believes  that 
the  Property  could  take  a  year  or  more 
to  sell  for  approximately  $300,000,  and 
the  real  estate  commission  would  be 
approximately  6%  and  the  closing  costs 
would  be  approximately  1%  to  be  paid 
by  the  seller. 

6.  The  applicant  represents  that  the 
Property  has  been  leased  since  April 
1984  to  unrelated  third  parties.  The    ' 
Property  is  currently  leased  under  a 
month-to-month  agreement  to  Kim 
Johnson  and  Chris  Tyler,  who  are 
unrelated  third  parties,  for  a  rental 
amount  of  $650  per  month.  The 
applicant  maintains  that  the  fair  rental 
value  of  the  Property  was  determined  by 
establishing  the  rentals  charged  for 
houses  of  similar  size  and  with  similar 
amenities  in  the  area.  Because  the 
Property  has  been  rented,  the  applicant 
submitted  a  "return  on  investment" 
analysis  for  the  Property,  covering  the 
period  1984  through  1994.  Return  on 
investment  value  ratios  were  derived  by 
the  applicant  by  dividing  net  income  by 
the  original  acquisition  price  of  the 
Property  for  each  year  of  ownership.  An 
average  of  the  "return  on  investment" 
figures  was  determined  to  be 
approximately  one  percent  (1%).  Also, 
in  this  regard,  the  total  expenses  during 
the  period  1984-94  sustained  by  the  HK 
Trust  for  the  Property  were 
approximately  $51,303,  and  the  total 
income  received  by  the  HK  Trust  during 
this  period  was  approximately  $67,116. 
Therefore,  the  net  income  received  by 
the  HK  Trust  for  the  Property  during 
1984-94  was  $15,813  ($67,116- 
$51,303). 

7.  Mr.  Krarup  now  proposes  to 
purchase  the  Property  from  the  HK 
Trust  in  a  one-time  cash  transaction. 
The  applicant  represents  that  the 
proposed  transaction  is  in  the  best 
interest  and  protective  of  the  HK  Trust 
because  the  HK  Trust  will  pay  no 
expenses  or  commissions  associated 
with  the  sale.  Also,  the  fair  market  value 
of  the  Property  has  been  determined  by 
the  independent  qualifred  Appraisers  to 
be  $210,000.  In  this  regard,  Mr.  Krarup 
will  pay  the  HK  Trust  the  current  fair 
market  value  for  the  Property 
established  at  the  time  of  the  sale  by  the 
independent  qualified  Appraisers.  The 
sale  of  the  Property  will  increase  the 
liquidity  of  the  HK  Trust's  portfolio. 
The  sale  will  also  enable  the  HK  Trust 
to  sell  an  illiquid  asset  which  currently 


represents  approximately  45%  of  the 
HK  Trust's  total  assets  and  which  has 
depreciated  in  value  over  time.  It  is 
represented  that  because  the  HK  Trust  is 
a  one  participant  trust  within  the  Plans, 
no  other  participant  in  the  Plans  will  be 
affected  by  the  proposed  transaction. 

8.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  HK  Trust  will  receive  the 
current  fair  market  value  for  the 
Property  established  at  the  time  of  the 
sale  by  the  independent  qualified 
Appraisers; 

(c)  the  HK  Trust  will  pay  no  expenses 
associated  with  the  sale; 

(d)  the  sale  will  provide  the  HK  Trust 
with  liquidity;  and 

(e)  only  the  assets  in  the  HK  Trust 
will  be  affected  by  the  transaction. 

Notice  To  Interested  Pctsods 

Because  Mr.  Krarup  is  the  sole 
participant  of  the  HK  Trust,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  from  Uie  date  of  publication 
of  this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Society  National  Bank;  KeyTnist 
Company  of  Ohio;  Society  Asset 
Management,  Inc;  and  KeyCorp; 
Located  in  Cleveland,  Ohio;  Proposed 
Exemption 

[Application  No.  D-100631 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Section  I — Exemption  for  In-Kind 
Transfer  of  OF  Assets 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (F)  of  the  Code,  shall  not 
apply  as  of  December  1, 1993,  to  the  in- 
kind  transfer  of  assets  of  plans  for  which 
Society  National  Bank,  KeyTnist 
Company  of  Ohio,  N.A.,  Society  Asset 
Management,  Inc.,  and  KeyCorp  or  an 
affiliate  (collectively,  the  Bank)  serves 
as  a  fiduciary  (the  Client  Plans),  other 


than  plans  established  and  maintained 
by  the  Bank,  that  are  held  in  certain 
collective  investment  funds  maintained 
by  the  Bank  (the  QFs),  in  exchange  for 
shares  of  The  Victory  Portfolios 
(collectively,  the  Funds),  an  open-end 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(the  1940  Act),  for  which  the  Bank  acts 
as  an  investment  adviser  as  well  as  a 
custodian,  sub-administrator,  and/or 
shareholder  servicing  agent,  or  provides 
some  other  "secondary  service"  as 
defined  in  Section  IV(h).  in  connection 
with  the  termination  of  such  CIFs, 
provided  that  the  following  conditions 
and  the  general  conditions  of  Section  III 
below  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  the  Client  Plans  in 
connection  with  the  purchase  of  Fund 
shares  through  the  in-kind  transfer  of 
CIF  assets  and  no  redemption  fees  are 
paid  in  connection  with  the  sale  of  such 
shares  bv  the  Client  Plans  to  the  Funds. 

(b)  All  or  a  pro  rata  portion  of  the    - 
assets  of  a  CIF  are  transferred  to  a  Fund 
in  exchange  for  shares  of  siich  Fund. 

(c)  Each  Client  Plan  receives  shares  of 
a  Fund  which  have  a  total  net  asset 
value  that  is  equal  to  the  value  of  the 
Client  Plan's  pro  rata  share  of  the  assets 
of  the  CIF  on  the  date  of  the  transfer, 
based  on  the  current  market  value  of  the 
CIF's  assets,  as  determined  in  a  single 
valuation  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day,  using  independent  sources  in 
accordance  with  Rule  17a-7(b)  of  the 
Securities  and  Exchange  Commission 
(SEC)  under  the  1940  Act  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  17a-7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  market  price  cannot  be  obtained 
by  reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  CIF 
transfers,  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank. 

(d)  A  second  fiduciary  who  is 
independent  of  and  unrelated  to  the 
Bank  (the  Second  Fiduciary)  receives 
advance  written  notice  of  the  in-kind 
transfer  of  assets  of  the  CIFs  and  full 
written  disclosure  of  information 
concerning  the  Funds,  including: 

(1)  A  airrent  prospectus  for  each 
Fund  in  which  a  CUent  Plan  is 
considering  investing; 


(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  defined  in 
Section  IV(h),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Funds,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 

(3)  The  reasons  why  the  Bank 
considers  investing  in  the  Fund  is  an 
appropriate  investment  decision  for  the 
Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  a  Fund, 
and,  if  so,  the  nature  of  such  limitations; 
and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted,  once  such 
documents  are  published  in  the  Federal 
Register. 

(e)  After  consideration  of  the 
foregoing  information,  the  Second 
Fiduciary  authorizes  in  writing  the  in- 
kind  transfer  of  the  Client  Plan's  CIF 
assets  to  a  corresponding  Fund  in 
exchange  for  shares  of  the  Fund. 

(f)  For  ail  in-kind  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  this  proposed  exemption 
in  the  Federal  Register,  the  Bank  sends 
by  regular  mail  to  each  affected  Client 
Plan  the  following  information: 

(1)  Within  30  days  after  completion  of 
the  transaction,  a  written  confirmation 
containing: 

(i)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4); 

(ii)  The  price  of  each  such  security 
involved  in  the  transaction; 

(iii)  The  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  securities; 
and 

(2)  Within  90  days  after  completion  of 
each  in-kind  transfer,  a  wrritten 
confirmation  containing: 

(i)  The  number  of  CIF  units  held  by 
the  Client  Plan  immediately  before  the 
transfer,  the  related  per  unit  value,  and 
the  total  dollar  amount  of  such  QF 
units;  and 

(ii)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
following  the  transfer,  the  related  per 
share  net  asset  value,  and  the  total 
dollar  amount  of  such  shares. 

(g)  The  conditions  set  forth  in 
paragraphs  (e),  (0  and  (n)  of  Section  II 
below  are  satisfied. 


Section  II — Exemption  for  Receipt  of 
rees 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  40(i(h) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of. section  4975(r)(l) 
(A)  through  (F)  of  the  Q)de,  shall  not 
apply  as  of  October  1.  1995  to  (1)  (he 
receipt  of  fees  by  the  Bank  from  the 
Funds  for  acting  as  an  investment 
adviser  to  the  Funds  in  connection  with 
the  investment  by  the  Client  Plans  in 
shares  of  the  Funds;  and  (2)  the  r«:fipt 
and  retention  of  fees  by  the  Bonk  frcn^. 
the  Funds  for  acting  as  custodian,  sub- 
administrator  and  shareholder  servicing 
agent  to  the  Funds,  as  well  as  for 
providing  any  other  services  to  the 
Funds  which  are  not  invcFlment 
advisorv'  services  (i.e.  "secondary 
services"),  in  connection  with  the 
investment  by  the  Client  Plans  in  shares 
of  the  Funds,  provided  that4he 
following  conditions  f>nd  the  general 
conditions  of  Section  III  are  met: 

(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  conne<.-tion  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  lht> 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
IV(e).  and  is  the  same  price  which 
would  have  been  paid  or  Tef:ei\ed  lor 
the  shares  by  any  other  investor  at  that 
time. 

(c)  The  Bank,  including  any  officer  or 
director  of  the  Bank,  does  not  purchase 
or  sell  shares  of  the  Funds  to  anv  Clitiil 
Plan. 

(d)  Each  Client  Plan  niteives  a  credit, 
either  through  cash  or  the  purt.ha.ee  ot 
additional  shares  of  the  Funds  pursuant 
to  an  annual  election  made  by  the  Clnnt 
Plan,  of  such  Plan's  proponionale  share 
of  all  fees  charged  to  the  Funds  by  the 
Bank  for  investment  advi.sory  services, 
including  any  investment  advisory  fc^s  , 
paid  by  the  Bank  to  third  party  sub- 
advisors,  within  no  more  than  one 
business  day  of  the  receipt  of  such  fees 
by  the  Bank. 

(e)  For  each  Client  Plan,  the  combined 
total  of  all  fees  received  by  the  Bank  for 
the  provision  of  services  to  the  Client 
Plan,  and  in  connection  with  the 
provision  of  services  to  the  Funds  in 
which  the  Client  Plan  may  invest,  is  not 
jn  excess  of  "reasonable  compensation  " 
within  the  meaning  of  sedion  408(b)(2) 
of  the  Act. 6 


°ln  addition,  the  Department  notes  that  Section 
404(8)  of  the  Act  requires,  among  other  things,  that 

ConluitMd 
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(0  The  BanJt  does  not  receive  any  fees 
payable  pursuant  to  Rule  12t)-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  the  Bank. 

(h)  The  Second  Fiduciary  receives,  in 
advance  of  any  initial  investment  by  the 
Client  Plan  in  a  Fund,  full  and  detailed 
written  disclosure  of  information 
concerning  the  Funds,  including  but  not 
limited  to: 

(1)  A  ciurent  prospectus  for  each 
Fund  in  which  a  Client  Flan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  defined  in 
Section  IV(h),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Funds,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  sjjch  fees; 

(3)  The  reasons  why  the  Bank  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Client  Pjan  may  be  invested  in  the 
Funds,  and  if  so,  the  nature  of  such 
limitations;  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted,  once  such 
documents  are  pubUshed  in  the  Federal 
RMister. 

U)  After  consideration  of  the 
infcRination  described  above  in 
paragraph  (h),  the  Second  Fiduciary 
■authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  each 
particular  Fujid,  the  fees  to  be  paid  by 
such  Funds  to  the  Bank,  and  the 
purchase  of  additional  shares  of  a  Fund 
by  the  Client  Plan  with  the  fees  credited 
to  the  Qient  Plan  by  the  Bank. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  the  Bank 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 


a  fiduciary  of  a  plan  act  pnjdently,  solely  in  the 
inlarwt  of  the  plan's  participants  and  benenciaries, 
and  for  the  exclusive  purpose  of  providing  benefits 
to  puticipanU  and  beneflciaries  when  making 
invMtmant  decisions  on  behalf  of  a  plan.  Thus,  the 
Department  believes  tliat  the  Bank  should  ensure, 
prior  to  any  investments  made  by  a  Client  Plan  for 
which  it  acts  as  a  trustee  or  investment  manager. 
that  all  fees  paid  by  the  Funds,  including  fees  paid 
to  putiw  unrelated  to  the  Bank  and  its  afniiates, 
ai«  reasonable.  In  this  regard,  the  E)epartment  is 
pTDYidiog  no  opinion  as  to  whether  the  total  fees 
to  be  paid  by  a  Client  Plan  to  the  Bank,  its  affiliates. 
and  third  parties  under  the  arrangements  described 
herain  would  be  either  reasonable  or  in  the  best 
interests  of  the  participants  and  beneficiaries  of  the 
Client  Plans. 


referred  to  in  paragraph  (i)  shall  be 
terminable  at  will  by  the  Client  Plan, 
without  penalty  to  the  Client  Plan,  upon 
receipt  by  the  Bank  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authori2ation  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually;  provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary  pursuant  to  this 
paragraph  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (I)  below,  except 
to  the  extent  required  by  such  paragraph 
in  order  to  disclose  an  additional 
service  or  fee  increase.  The  instructions 
for  the  Termination  Form  must  include 
the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Flan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  horn  the  Second 
Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  the  Bank  to  engage  in 
the  transactions  described  in  paragraph 
(i)  on  behalf  of  the  Client  Plan. 

(k)  The  Second  Fiduciary  of  each 
Client  Plan  invested  in  a  particular 
Fund  receives  full  written  disclosure,  in 
a  statement  separate  from  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  the  Bank  to 
the  Funds  for  secondary  services  (as 
defined  in  Section  IV(h)  below)  at  least 
30  days  prior  to  the  effective  date  of 
such  increase,  accompanied  by  a  copy 
of  the  Termination  Form,  and  receives 
full  written  disclosure  in  a  Fund 
prospectus  or  otherwise  of  any  increases 
in  the  rates  of  fees  charged  by  the  Bank 
to  the  Funds  for  investment  advisory 
services  even  though  such  fees  will  be 
credited  as  required  by  paragraph  (d) 
above. 

(1)  In  the  event  that  the  Bank  provides 
an  additional  secondary  service  to  a 
Fund  for  which  a  fee  is  charged  or  there 
is  an  increase  in  the  amount  of  fees  paid 
by  the  Funds  to  the  Bank  for  any 
secondary  services  resulting  from  a 
decrease  in  the  number  or  kind  of 
services  performed  by  the  Bank  for  such 
fees  in  connection  with  a  previously 
authorized  secondary  service,  the  Bank 
will,  at  least  thirty  days  in  advance  of 
the  implementation  of  such  additional 
service  or  fee  increase,  provide  written 
notice  to  the  Second  Fiduciary 
explaining  the  nature  and  the  amoimt  of 
the  additional  service  for  which  a  fee 
will  be  charged  or  the  nature  and 
amount  of  the  increase  in  fees  of  the 
affected  Fund.  Such  notice  shall  be 
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accompanied  by  the  Termination  Form, 
as  defined  in  Section  IV(i)  below. 

(m)  On  an  annual  basis,  the  Bank 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and,  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Information  for 
such  Funds  which  contains  a 
description  of  all  fees  paid  by  the  Funds 
to  the  Bank; 

(2)  A  copy  of  the  annual  financial 
disclosure  report  of  the  Funds  in  which 
such  Client  Plan  is  invested  which 
includes  information  about  the  Fund 
portfolios  as  well  as  audit  findings  of  an 
independent  auditor  within  60  days, of 
the  preparation  of  the  report;  and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(n)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  with  other  shareholders  of  the 
Funds. 

Section  III — General  Conditions 

(a)  The  Bank  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (b)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  Bank,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  the  Bank 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act  or  to  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  if 
the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  paragraph  (b)  below. 

(d)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  section  504  (a)(2)  and  (b) 
of  the  Act,  the  records  referred  to  in 
paragraph  (a)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 


(2)  None  of  the  persons  described  in 
paragraph  (b)(1)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial  ■ 
information  which  is  privileged  or 
confidential. 

Sectiao  IV— Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Bank"  includes  Society 
National  Bank,  KeyTrust  Company  of 
Ohio,  Society  Asset  Management.  Inc.. 
KeyCorp  and  any  affiliate  thereof  as 
defined  below  in  paragraph  (b)(1)  of  this 
section. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  Victory  Portfolios,  or  any 
other  diversified  open-end  investment 
company  or  companies  registered  under 
the  1940  Act  for  which  the  Bank  serves 
as  an  investment  adviser  and  may  also 
serve  as  a  custodian,  shareholder 
servicing  agent,  transfer  agent  or 
provide  some  other  "secondary  service" 
(as  defined  below  in  paragraph  (h)  of 
this  Section)  which  has  been  approved 
by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  UabiUties  diarged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  The  terra  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 


(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  the  Bank  (or  is 
a  relative  of  such  persons)  or  any 
affiliate  thereof; 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  accoimt  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner, 
employee  of  the  Bank  (or  relative  of 
such  persons),  or  affiliate  thereof,  is  a 
director  of  such  Second  Fiduciary,  and 
if  he  or  she  abstains  from  participation 
in  (i)  the  choice  of  the  Client  Plan's 
investment  adviser,  (ii)  the  approval  of 
any  such  purchase  or  sale  between  the 
CUent  Plan  and  the  Funds,  and  (iii)  the 
approval  of  any  change  in  fees  charged 
to  or  paid  by  the  Client  Plan  in 
connection  with  any  of  the  transactions 
described  in  Sections  I  and  n  above, 
then  paragraph  (g)(2)  of  this  section 
shall  not  apply. 

(h)  The  term  "secondary  service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  the  Bank  to  the  Funds.  For 
purposes  of  this  proposed  exemption, 
the  term  "secondary  service"  will 
include  securities  lending  services 
provided  by  the  Bank  to  the  Funds,  but 
will  not  include  any  brokerage  services 
provided  to  the  Funds  by  the  Bank  for 
the  execution  of  securities  transactions 
engaged  in  by  the  Fimds. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (j) 
of  Section  II.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by  the 
Bank  of  the  form;  provided  that  if.  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  sale  cannot  be  executed 
within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  December  1, 1993,  for  the 
transactions  described  in  Section  I 


above,  and  October  1, 1995,  for  the 
transactions  described  in  Section  II 
above. 

Siunmary  irf  Facts  and  Represenlatioas 

1.  The  applicants  described  herein  are 
Society  National  Bank  (SNB),  a  national 
banking  association,  KeyTrust  Company 
of  Ohio,  N.A.  (KeyTrust).  Society  Asset 
Management,  Inc.  (SAM),  and  Kej^Corp 
and  its  subsidiaries,  including  afniiates 
of  SNB,  KeyTrust,  and  SAM. 
Specifically,  the  exemption  request  is 
being  made  on  behalf  of:  (i)  SNB  as 
former  trustee  of  certain  collective 
investment  funds  under  the  1993 
Amendment  and  Restatement  of  the 
Plan  of  the  Retirement  Trust  of  the 
Ameritrust  Company  National 
Association  (the  SNB-Ameritrust 
Collective  Trust)  and  the  1993 
Amendment  and  Restatement  of 
Declaration  of  Trust  Establishing 
Society  National  Bank  Multiple 
Investment  Trust  for  Employee  Benefit 
Trusts  (the  SNB  Collective  Trust);  (ii) 
KeyTrust,  a  wholly-owned  subsidiary  of 
SNB  and,  effective  January  1. 1995. 
successor  to  SNB's  trust  operations  and 
successor  trustee  of  SNB-Ameritrust 
Collective  Trust  and  SNB  Collective 
Trust  (SNB,  prior  to  January  1, 1995  and 
KeyTrust,  after  January  1. 1995.  are 
hereafter  referred  to  as  either  "the 
Bank"  or  "the  Trustee");  (iii)  SAM.  an 
Ohio  Corporation,  a  wholly-owned 
subsidiary  of  KeyCorp  Asset 
Management  Holdings.  Inc..  which  is  a 
wholly-owned  subsidiary  of  the  Bank; 
and  (iv)  KeyCorp,  an  Ohio  Corporation 

'  of  which  the  Bank  is  a  wholly-owned 
subsidiary.  KeyCorp  is  a  bank  holding 
company  that  owns  directly  or 
indirectly  a  number  of  subsidiaries, 
which  together  constitute  a  controlled 
group  of  corporations  within  the 
meaning  of  section  414(b)  of  the  Code. 
Thus.  KeyCorp  and  its  various 
subsidiaries  are  included  herein  within 
the  definition  of  the  term  "Bank"  (see 
Section  IV(a)  above). 

2.  The  Bank  is  a  trustee  and,  primarily 
through  SAM,  is  an  investment  manager 
for  a  number  of  employee  benefit  plans 
subject  to  Title  I  of  the  Act  as  well  as 
Keogh  plans  and  individual  retirement 
accounts  (i.e.  the  Client  Plans).  The 
Bank  is  also  trustee  of  two  employee 
benefit  plans  sponsored  by  the  Bank 
(the  Bank  Plans).  The  Bank  has  caused 
these  plans  to  invest  in  certain 
collective  investment  funds  (i.e.  the 
CIFs)  which  are  maintained  by  the  Bank 
as  trustee  of  the  SNB-Ameritrust 
Collective  Trust  and  the  SNB  Collective 
Trust.  In  December,  1993.  the  Bank 
liquidated  certain  of  the  CIFs  and.  to  the 
extent  practicable,  distributed  the  assets 
held  in  such  CIFs  to  the  Plans. 
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In  the  can  of  assets  distributed  by  the 
CIFs  to  each  Client  Plan  with  respect  to 
which  an  independent  fiduciary  had 
consented  to  the  transaction,  the  Bank 
immediately  used  the  distributed  assets 
to  purchase  shares  of  the  Funds.  Before 
the  distribution  of  assets  from  the  OPs 
and  ttie  closing  of  the  purchase 
transactions  (the  Fund  Transactions), 
the  applicant  states  that  the  Bank 
cranplied  with  the  requirements  of 
Prohibited  Transaction  Exemption  (PTE) 
77-3, 42  FR 18734  (April  8, 1977),  with 
respect  to  the  Bank  Plans,  and  PTE  77- 
4. 42  FR  18732  (April  8, 1977),  with 
respect  to  the  Client  Plans.^ 

Before  the  Fuind  Transactions,  the 
CIFs  consisted  of  six  separate  collective 
investment  funds  maintained  by  the 
Bank  under  the  SNB  Collective  Trust, 
and  eleven  separate  collective 
investment  fiinds  maintained  by  the 
Bank  under  the  SNB-Ameritrust 
Collective  Trust  The  assets  used  to 
purchase  shares  of  the  Funds  in  the 
Fund  Transactions  consisted  of  assets 
distributed  by  four  of  the  QFs  under  the 
SNB  Collective  Trust  and  eight  of  the 
CIFs  under  the  SNB-Ameritrust 
Collective  Trust. 

The  Bank  contemplates  that  in  the 
future  similar  transactions  structured 
either  identically  to  the  Fund 


Transactions  or  in  the  form  of  an  in- 
kind  transfer  of  assets  from  QFs  to  the 
Funds,  with  no  intermediate 
distribution  to  the  Client  Plans,  may  be 
in  the  best  interests  of  the  Client  Plans. 
In  this  regard,  the  Bank  proposes  to 
modify  the  manner  in  which  it  receives 
approval  from  independent  fiduciaries 
of  the  Client  Plans  for  changes  in  its  fees 
and  any  fees  received  by  other  affiliates 
of  the  Bank  from  the  Funds  (as 
discussed  below). 

3.  The  Funds  are  a  Massachusetts 
business  trust  operating  as  an  open-end 
investment  management  company 
registered  under  the  1940  Act.  The 
Bank,  through  SAM,  serves  as  the 
investment  adviser  to  each  of  the  Fimds 
that  received  assets  from  Plans  in  the 
Fimd  Transactions.  The  Bank  receives 
investment  advisory  fees  from  the 
Funds  for  its  investment  advisory 
services  imder  the  terms  of  an 
investment  advisory  agreement  adopted 
in  accordance  Section  15  of  the  1940 
Act.  The  Bank  performs  services  for  the 
Funds  as  shareholder  servicing  agent, 
sub-administrator  and  custodian.  Both 
the  Funds  and  the  service  agreements 
between  the  Fund  and  the  Bank, 
including  any  fee  arrangements,  are 
described  in  prospectuses  for  the  Funds. 


4.  The  Winsbmy  Company  is  the 
distributor,  administrator  and  principal 
imderwriter  of  the  Funds.  The  Winsbury 
Service  Corporation,  an  affiUate  of  The 
Winsbury  Company,  serves  as  transfer 
agent  and  provides  accoimting  services 
to  the  Funds.  Neither  The  Winsbury 
Company  nor  The  Winsbury  Service 
Corporation  are  affiliates  of  the  Bank. 

The  Fund  Transactions 

5.  In  December  1993,  the  Bank,  acting 
as  trustee  or  investment  manager  of  the 
Plans,  withdrew  the  assets  held  in  the 
CIFs  for  the  benefit  of  the  Plans.  For 
each  Client  Plan  for  which  the  consent 
of  an  independent  fiduciary  was  given, 
the  assets  were  then  used  to  purchase 
shares  of  a  Fimd  with  investment 
objectives  similar  to  the  CIF  that  had 
distributed  the  assets.  Each  Client  Plan 
received  shares  of  each  Fund  in 
consideration  for,  and  in  proportion  to, 
its  share  of  the  assets  used  to  piuchase 
shares  of  the  Fund  and  with  a  value 
equal  to  the  value  of  those  assets  at  the 
time  of  the  Fund  Transactions.  The  CIFs 
bom  which  assets  were  distributed,  and 
the  corresponding  Fund,  which  has 
similar  investment  objectives,  are  as 
follows: 


CIF 


EB 
EB 
EB 
EB 
EB 
EB 
EB 
EB 
EB 
EB 
EB. 
EB 


Balanced  „ 

Capital  Appreciation  Fund 

Equity  Index  Fund 

Fixed  Income  Fund „ 

Government  MortgaQe  Fund 

Grcwtfi  Equity  Fund 

Intormedtate  Bond  Fund  _ 

Inlermedate  Fixed  Bond  Fund  .. 

Smal  Capitalization  Growih 

SmaH  Capitalization  Value  Fund 

Technology  Fund  

Vdue  Fund 


Fund 


Fund  BalarK»d  Fund. 
Special  Growth  Stock  Fund. 
Stoct(  Index  Fund. 
Investment  Quality  Borx)  Fund. 
U.S.  Government  Income  Fund. 
Growth  Stodc  Fund. 
Intenned»te  Income  Fund. 
Intenmed»te  Income  Fund. 
Special  Growth  Stock  Fund. 
Special  Value  Stock  Fund. 
Special  Value  Stock  Fund. 
Value  Stock  Fund. 


All  of  the  Funds,  other  than  the  U.S. 
Government  Income  Fund,  were 
estabhshed  in  connection  with  the  Fund 
Transactions  and  held  no  assets  before 
the  Ftmd  Transactions. 


UM 


TTE  77-3  pormiu  the  acquisition  or  sale  of 
■baiM  of  a  registered,  open-end  investment 
company  by  an  employee  benefit  plan  covering 
only  employee*  of  such  investment  company, 
•mployvM  of  the  investment  adviser  or  principal 
undarwiitai  for  such  investment  company,  or 
wnployna  of  any  affiliated  person  (as  defined 
thmin)  of  such  investment  adviser  or  principal 
undanniter,  provided  certain  conditions  are  met. 

PTE  77-4,  in  pertinent  part,  permits  the  purchase 
and  tale  by  an  employee  benefit  plan  of  shares  of 
a  registered,  open-end  investment  company  when  a 
fiducitty  with  respect  to  the  plan  is  also  the 
investmaot  adviser  for  the  investment  company, 
provided  that,  among  other  things,  the  plan  does 
not  pay  an  investment  management,  investment 
advisory  or  similar  fee  with  respect  to  the  plan 


6.  The  valuation  of  securities  used  to 
purchase  shares  of  the  Funds  was 
implemented  pursuant  to  purchase 
agreements  between  the  Fimds  and  the 
Bank  (the  Purchase  Agreements).  In 
accordance  with  the  Purchase 
Agreements,  the  securities  used  to 
purchase  shares  of  the  Funds  included 
only  cash  and  secvirities  that  had  a 
readily  ascertainable  market  value.  The 
securities  were  valued  at  their  ciurent ' 
market  value  in  accordance  with  SEC 
Rule  17a-7(b).  Under  Rule  17a-7,  the 


assets  invested  in  such  shares  for  the  entire  period 
of  such  investment. 

The  Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  any  of  the 
transactions  with  the  Funds  by  the  Bank  Plans  or 
the  Client  Plans  were  covered  by  either  PTE  77-3 
or  PTE  77-4.  respectively. 


"cxurent  market  price"  for  specific  types 
of  CIF  securities  involved  in  the 
transactions  is  determined  as  follows: 

a.  If  the  security  is  a  "reported 
security"  as  the  term  is  defined  in  Rule 
llAa3-l  uader  the  Seciuities  Exchange 
Act  of  1934  (the  '34  Act),  the  last  sale 
price  v*rith  respect  to  such  security 
reported  in  the  consoUdated  transaction 
reporting  system  (the  ConsoUdated 
System);  or,  if  there  are  no  reported 
transactions  in  the  Consolidated  System 
that  day,  the  average  of  the  highest 
oirrent  independent  bid  and  the  lowest 
current  independent  offer  for  such 
sectuity  (reported  pursuant  to  Rule 
llAcl-1  imder  the  '34  Act),  as  of  the 
close  of  business  on  the  CIF  valuation 
date. 


b.  If  the  security  is  not  a  reported 
setnuity,  and  the  principal  market  for 
such  security  is  an  exchange,  then  the 
last  sale  on  such  exchange  or,  if  there 
are  no  reported  transactions  on  such 
exchange  that  day,  the  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  ofier  on  the 
exchange  as  of  the  close  of  business  on 
the  CIF  valuation  date. 

c.  If  the  security  is  not  a  reported 
security  and  is  quoted  in  the  NASDAQ 
system,  then  the  average  of  the  highest 
current  independent  bid  and  lowest 
cturent  independent  offer  reported  on 
Level  1  of  "NASDAQ  as  of  the  close  of 
business  on  the  QF  valuation  date. 

d.  For  all  other  seoirities,  the  average 
of  the  highest  current  independent  bid 
and  lowest  ciurent  independent  offer 
determined  on  the  basis  of  reasonable 
inquiry  from  at  least  three  independent 
sources  as  of  the  close  of  business  on 
the  CIF  valuation  date. 

The  pricing  information  required  for 
securities  that  were  either  a  "reported 
security"  (as  defined  in  SEC  Rule 
llAa3-l  under  the  Seciuities  Exchange 
Act  of  1934)  or  traded  on  an  exchange 
or  quoted  by  the  NASDAQ  system,  was 
obtained  from  Interactive  Data 
Corporation,  a  jecogni^d  independent 
pricing  service,*  Securities  which  were 
not  a  "reported  security",  and  were  not 
traded  on  an  exchange  or  quoted  by  the 
NASDAQ  system,  were  priced  on  the 
date  of  the  transaction  by  having  the 
Bank's  portfolio  managers  under  the 
CIFs  obtain  bid  and  offer  prices  from 
three  independent  brokers  and  using  the 
average  of  the  highest  independent  bid 
and  lowest  independent  offer  price.' 

The  Bank  represoits  that  these 
valuation  procedures  were  apphed 
uniformly  for  all  assets  held  by  the  QFs. 
A  single  market  value  was  used  for  each 
imit  of  the  same  security  distributed 
from  the  CIFs.  For  the  newly  established 
Funds,  the  value  determined  for  the 
assets  used  to  purchase  shares  of  the 
Funds  was  also  used  to  determine  the 
net  asset  value  of  the  Funds  and  the  pro- 
rated value  of  the  shares  issued  to  the 
Client  Plans  purchased  with  the  assets 
distributed  from  the  CIFs.  Immediately 
following  the  consummation  of  the 
Fund  Transactions,  the  value  of  the 
shares  of  the  Funds,  as  so  determined, 
held  by  each  CUent  Plan  was  equal  to 
the  value  of  the  assets  received  by  the 


■The  applicant  state*  that  securities  held  by  the 
CIFs  which  were  priced  by  Interactive  Data 
Corporation  were  the  type  of  securities  described 
under  SEC  Rule  I7a-7(b)  (1H3). 

*The  applicant  state*  that  tacuritie*  held  by  the 
CIFs  which  were  priced  by  the  average  between  the 
highest  bid  and  lowest  oSer  price*  quoted  by  three 
independent  brokers  were  securities  describsd 
under  SEC  Rule  l7a-7(bX4). 


Client  Plans  from  the  CIFs  immediately 
prior  to  the  consummation  of  the  Fund 
Transactions. 

In  connection  with  the  Bank's 
proposal  that  assets  be  used  to  purchase 
shares  of  the  Funds,  the  Bank  deUvered 
to  an  independent  fiduciary  for  each 
Client  Plan  with  assets  invested  in  a  CIF 
(i.e.,  a  Second  Fiduciary)  copies  of  the 
prospectuses  and  summaries  of 
supplemental  information  relating  to  the 
Funds.  The  Second  Fiduciary  for  each 
CUent  Plan  received  a  schedule  of  the 
rates  of  all  trustee,  investment 
management  and  other  fees  charged  to 
the  CUent  Plan  by  the  Bank. 
Participation  in  the  Fund  Transactions 
by  a  Plan  wasconditioned  upon  receipt 
of. a  letter  (the  Consent. Letter)  executed 
by  the  Second  Fiduciary, 
acknowledging  receipt  and  review  of  the 
informational  materials  and  approving 
the  fees  to  be  paid  to  the  Bank  by  the 
Funds  and  the  CUent  Plan. 

In  the  case  of  CUent  Plans  from  which 
the  Bank  did  not  receive  Consent 
Letters,  any  assets  that  would  otherwise 
have  been  distributed  by  a  CIF  to  such 
Plans  either  were  retained  in  the  QF,  if 
the  CIF  was  continuing,  or  were 
Uquidated  and  the  proceeds  invested  in 
other  QFs  or  in  other  investments 
permitted  under  the  terms  of  the  related 
trust  or  investment  management 
agreement  with  the  Bank. 

No  sales  commissions,  loads  or  other 
fees  were  charged  to,  or  paid  by,  any 
CUent  Plan  in  connection  with  the  Fund 
Transactions.  In  addition,  no 
redemption  fees  were  charged  to  or  paid 
by  any  CUent  Plan  for  the  redemption  of 
any  of  its  shares  in  the  Funds. 

7.  In  consideration  of  its  management 
of  the  Funds,  SAM  received  investment 
advisory  fees  from  the  Funds  that  were 
computed  daily  and  paid  monthly  based 
on  the  average  daily  net  assets  of  the 
Funds.  The  portion  of  those  fees 
attributable  to  a  CUent  Plan  were 
credited  to  the  CUent  Plan  each  month 
as  an  income  item  and  shown  separately 
on  the  monthly  financial  statements 
prepared  for  the  CUent  Plan  by  the 
Bank.  The  fees  were  allocated  among 
the  Client  Plans  invested  in  the  Funds 
based  on  the  value  of  the  Plan's 
investment  in  each  Fund,  determined 
daily.  Fees  for  services  by  the  Bank  were 
billed  to  each  Client  Plan  monthly  or 
quarterly,  after  the  portion  of  SAM's 
investment  advisory  fees  allocable  to  the 
CUent  Plan  for  the  month  or  quarter 
were  credited  to  the  CUent  Plan.  The 
Bank  beUeves  that  this  fee  structure  was 
consistent  with  the  conditions  required 
by  PTE  77-4. '0 


The  Bank  represents  that  no  fees  or 
other  compensation,  directly  or 
indirectly,  have  been  received  from  the 
Funds,  or  from  The  Winsbury  Company 
or  its  affiUates  (Winsbury),  other  than: 
(i)  The  investment  advisory  fees  paid  to 
SAM  by  the  Funds  that  were  credited  to 
the  CUent  Plans  as  described  above,  (ii) 
fees  for  investment  advisory  services 
paid  to  SAM  by  the  Funds  that  were 
based  on  assets  of  the  Funds  that  were 
not  attributable  to  the  investment  in  the 
Funds  by  Client  Plans,  and  (iii)  fees 
paid  to  the  Bank  for  providing 
administrative  services  as  a  shareholder 
servicing  agent,  custodian  and  sub- 
administrator.  In  this  regard,  the  Bank 
has  not  received  any  fees  payable 
pursuant  to  Rule  12b-l  under  the  1940 
Act  in  connection  with  transactions 
involving  any  shares  of  the  Funds. 

Prior  to  the  subject  exemption 
request,  the  Bank  states  that  the  rates  of 
fees  charged  to  or  paid  by  a  CUent  Plan 
or  the  Funds  to  the  Bank  in  connection 
with  the  Client  Plan's  investment  in  the 
Fimds  were  not  changed  unless  an 
independent  fiduciary  of  the  Plan  was 
notified  of  the  change  in  advance  and 
approved,  in  writing,  the  continuation 
of  the  Client  Plan's  investment  in  the 
Funds  or  additional  purchases  and  sales 
of  shares  of  the  Funds. 

Future  Conversion  Transactions 

8.  The  Bank  anticipates  that  in  the 
future  it  may  engage  in  transactions  like 
the  Fund  Transactions.  The  Bank 
represents  that  such  transactions  will  be 
structured  either  (i)  exactly  as  the  Fund 
Transactions,  with  assets  being 
distributed  from  CIFs  to  Plans  and  then 
used  by  the  CUent  Plans  to  purchase 
shares  of  the  Funds,  or  (ii)  without 
intermediate  distribution  to  the  Client 
Plans,  with  assets  being  transferred  in- 
kind  from  CIFs  to  the  Funds  in 
exchange  for  shares  of  the  Funds.  In 
each  instance,  all  or  a  pro  rata  portion 
of  the  assets  of  a  CIF  will  be  transferred 
to  a  Fund  in  exchange  for  shares  of  such 
Fund. 

Prior  to  any  conversion  transaction 
involving  a  CIF.  the  Bank  will  obtain  the 
approval  of  an  independent  fiduciar>'  of 
the  Plan  (i.e.,  a  Second  Fiduciary),  who 
will  generally  be  the  CUent  Plan's 
named  fiduciary,  trustee,  or  sponsoring 
employer.  The  Bank  will  provide  the 
Second  Fiduciary  with  a  current 


'"Section  n(c)  of  PTE  77-4,  in  pertinent  part, 
permits  the  payment  of  investment  advisory  foes  by 


the  investment  company  to  a  plan  fiduciarv  under 
the  terms  of  an  investment  advisory  agreemeni 
adopted  in  accordance  with  section  15  of  ibe  1M0 
Act.  Section  n(c)  states  further  that  this  conditjon 
does  not  preclude  payment  of  an  investment 
advisory  fee  by  the  plan  to  the  plan  fiduciarv'  tMsed 
on  total  plan  assets  from  which  a  credit  has  been 
subtracted  representing  the  plan's  pro  rata  share  of 
investment  advisory  fees  paid  by  the  investment 
company  to  such  plan  fiduciary. 
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piQQMCttis  for  each  Fund  and  a  written 
statement  giving  fiill  disclosure  of  the 
fee  structure  under  which  investment 
advisory  fees  received  by  the  Bank  (i.e., 
SAM)  will  be  credited  back  to  the  Plan. 
Tlie  disclosure  statement  will  explain 
why  the  Bank  believes  the  investment  of 
assets  of  the  Plan  in  the  Funds  is 
appropriate.  The  disclosiire  statement 
will  also  describe,  as  applicable,  any 
limitations  on  the  Bank  regarding  which 
plan  assets  may  be  invested  in  shares  of 
the  Funds  and.  if  so,  the  nature  of  such 
limitations. 

After  consideration  of  such 
information,  the  Second  Fiduciary  may 
authorize  the  Bank  to  invest  plan  assets 
in  the  Fimds,  to  receive  fees  from  the 
Fimds.  and  to  purchase  additional 
shares  of  the  Funds  with  the  fees 
credited  back  to  the  Ghent  Plan  by  the 
Bank.  The  authorization  will  be 
terminable  at  will  by  the  Second 
Fiduciary,  without  penalty  to  the  Ghent 
Plan,  upon  receipt  by  the  Bank  of 
written  notice  of  termination. 

A  form  expressly  providing  an 
election  to  terminate  the  authorization 
(a  "Termination  Form"),  with 
instructions  on  the  use  of  the  form,  will 
be  supphed  to  the  Second  Fiduciary  no 
less  than  annually.  The  Termination 
Form  will  instruct  the  Second  Fiduciary 
that  the  authorization  is  terminable  at 
will  by  the  Ghent  Plan,  without  penalty 
to  the  Ghent  Plan,  upon  receipt  by  the 
Bank  of  written  notice  from  the  Second 
Fiduciary,  and  that  failure  to  return  the 
form  will  result  in  the  continued 
authorization  of  the  Bank  to  engage  in 
the  subject  transactions  on  behalf  of  the 
Ghent  Plan  and  to  receive  fees  therefor. 

The  Termination  Form  may  be  used  to 
notify  the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  held 
by  the  Ghent  Plan  requesting  such 
termination  within  one  business  day 
following  receipt  by  the  Bank  of  the 
form.  If,  due  to  circimistances  beyond 
the  Bank's  control,  the  sale  cannot  be 
executed  within  one  business  day.  the 
Bank  will  complete  the  sale  within  the 
next  business  day. 

For  all  in-kind  transfers  of  GIF  assets 
to  a  Fund  following  the  pubhcation  of 
this  proposed  exemption  in  the  Federal 
Register,  the  Bank  will  send  by  regular 
nuiil  to  each  afiiected  Ghent  Plan,  within 
30  days  after  completion  of  the 
transaction,  a  written  confirmation 
CQfntaining: 

(i)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4): 

(11)  The  price  of  each  such  security 
involved  in  the  transaction; 


(iii)  The  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  secmities. 

In  addition  to  the  information 
described  above,  the  Bank  will  send, 
within  90  days  after  completion  of  each 
in-kind  transfer,  a  written  confirmation 
containing: 

(i)  The  number  of  GIF  units  held  by 
the  Ghent  Plan  immediately  before  the 
transfer,  the  related  per  imit  value,  and 
the  total  dollar  amount  of  such  GIF 
imits;  and 

(ii)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Ghent  Plan 
following  the  transfer,  the  related  per 
share  net  asset  value,  and  the  total 
dollar  amount  of  such  shares. 

The  price  paid  or  received  by  a  Ghent 
Plan  for  shares  in  a  Fund  will  be  the  net 
asset  value  per  share  at  the  time  of  the 
transaction,  as  defined  in  Section  rV(e), 
and  will  be  the  same  price  which  would 
have  been  paid  or  received  for  the 
shares  by  any  other  investor  at  that  time. 

Current  Fee  Arrangement 

9.  Effective  as  of  October  1, 1995,  the 
applicant  represents  that  the  Bank  has 
implemented  a  new  fee  structure  (the 
Fee  Structure)  for  the  Client  Plans 
allowing  for  direct  credits  to  each  Ghent 
Plan,  in  the  form  of  cash  or  additional 
Fund  shares,  of  such  Plan's 
proportionate  share  of  all  investment 
advisory  fees  received  by  the  Bank  from 
the  Fluids.  The  Bank  states  that  the  Fee 
Structure  is  at  least  as  advantageous  to 
the  Client  Plans  as  an  arrangement,  as 
described  in  PTE  77-4,  whereby 
investment  advisory  fees  paid  by  the 
Funds  to  the  Bank  are  offset  against  fees 
paid  directly  to  the  Bank  by  the  Client 
Plans. 

Under  the  Fee  Structure,  the  Bank 
charges  its  standard  fees  to  the  Client 
Plans  for  serving  as  either  a  trustee, 
directed  trustee,  investment  manager,  or 
custodian. ' '  These  fees  are  usually 
billed  on  a  quarterly  basis.  The  aimual 
charges  for  a  Client  Plan  account  are 
individually  negotiated  with  the  Bank 
based  on  the  Bank's  standard  fee 
schedules.  The  Bank  provides 
investment  services  to  the  Client  Plans 
for  which  it  acts  as  a  trustee  with 
investment  discretion,  including  sweep 
services  for  uninvested  cash  balances  in 


' '  The  applicant  represenU  that  all  fees  paid  by 
Client  Plans  directly  to  the  Bank  for  services 
performed  by  the  Bank  are  exempt  from  the 
prohibited  transaction  provisions  of  the  Act  by 
reason  of  section  408(b)(2)  of  the  Act  and  the 
regulations  thereunder  (see  29  CFR  25SO.408b-2). 
The  Department  notes  that  to  the  extent  there  are 
prohibited  transactions  under  the  Act  as  a  result  of 
services  provided  by  the  Bank  directly  to  the  Client 
Plans  which  are  not  covered  by  section  408(b)(2), 
DO  relief  is  being  proposed  herein  for  such 
transactions. 


such  Plans,  under  a  bundled  or  single 
fee  arrangement  which  is  calcidated  as 
a  percentage  of  the  market  value  of  the 
Plan  assets  imder  management.  Thus,  in 
such  instances,  there  are  no  separate 
charges  for  the  provision  of  particular 
services  to  the  Ghent  Plans.  However, 
for  Ghent  Plans  where  investment 
decisions  {ue  directed  by  a  Second 
Fiduciary,  a  separate  charge  Is  assessed 
for  particular  services  where  the  Second 
Fiduciary  specifically  agrees  to  have  the 
Bank  provide  such  services  to  the  Ghent 
Plan.  With  respect  to  sweep  services, 
the  Bank  represents  that  such  services 
are  provided  at  no  additional  charge 
where  the  Bank  exercises  investment 
discretion  for  the  Ghent  Plan's  assets 
and,  in  any  event,  are  provided  only  if 
approved  by  a  Second  Fiduciary  for  the 
Client  Plan  after  disclosure  of  the 
services  to  be  provided. '  2 

In  addition,  the  Bank  (i.e.,  SAM  or 
some  other  affihate  as  described  herein) 
charges  the  Funds  investment  advisory 
fees  in  accordance  with  investment 
advisory  agreements  between  SAM  and 
the  Funds.  These  agreements  have  been 
approved  by  the  independent  members 
of  the  Board  of  Directors  of  the  Fimds 
(the  Directors)  in  accordance  with  the 
apphcable  provisions  of  the  1940  Act, 
and  any  changes  in  the  fees  will  also  be 
approved  by  the  Directors.  These  fees 
are  paid  on  a  monthly  basis  by  the 
Fimds. 

At  the  begiiming  of  each  month,  and 
essentially  simultaneously  with  the 
payment  of  the  investment  advisory  fees 
by  the  Fimds  to  the  Bank  (in  no  event 
later  than  the  same  business  day),  the 
Bank  credits  to  each  Ghent  Plan  its 
proportionate  share  of  all  investment 
advisory  fees  charged  by  the  Bank  (i.e., 
SAM  or  an  affiliate)  to  the  Funds, 
including  any  investment  advisory  fees 
paid  by  ^e  Bank  to  third  pariy  sub- 
advisors  (referred  to  hereafter  as  "the 
Alternative  Credit  Program").  The 
credited  fees  are  used  to  acquire 
additional  shares  of  the  Funds  on  behalf 
of  the  Ghent  Plan  or  are  returned  to  the 
Ghent  Plan's  trust  account  in  the  form 
of  cash,  as  directed  by  the  Second 
Fiduciary. 

The  Bank  retains  fees  received  from 
the  Funds  for  custody  and  shareholder 
services  and  will  recain  additional  fees 
received  in  the  future  for  other 
secondary  services.  The  Bank  states  that 


>2  See  DOL  Letter  dated  August  1, 1986  to  Robert 
S.  Plotkin,  Assistant  Director,  Division  of  Banking 
Supervision  and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System,  stating,  the 
Department's  views  regarding  the  application  of  the 
prohibited  transaction  provisions  of  the  Act  to 
svnvp  services  provided  to  plans  by  fiduciary  banks 
and  the  potential  applicability  of  certain  statutory 
exemptions  as  described  therein. 


such  secondary  services  are  distinct 
from  the  services  provided  by  the  Bank 
as  trustee  to  a  Ghent  Plan.  Trustee 
services  rendered  at  the  Plan-level 
include  maintaining  custody  of  the 
assets  of  the  Ghent  Plan  (including  the 
Fund  shares,  but  not  the  assets 
imdeiljring  the  Fund  shares),  processing 
benefit  payments,  maintaining 
participant  accounts,  valuing  plan 
assets,  conductii^  non-discrimination 
testing,  preparing  Forms  5500  and  other 
required  filings,  and  producing 
statements  and  reports  regarding  overall 
plan  and  individual  participant 
holdings.  These  trustee  services  are 
necessary  regardless  of  whether  the 
Ghent  Plan's  assets  are  invested  in  the 
Funds.  Thus,  the  Bank  represents  that 
its  proposed  receipt  of  fees  for  both 
secondary  services  at  the  Fund-level 
and  trustee  services  at  the  Plan-level 
would  not  involve  the  receipt  of 
"double  fises"  for  duphcative  services  to 
the  Ghent  Plans  because  a  Fimd  is 
charged  for  custody  and  other  services 
relative  to  the  individual  securities 
owned  by  the  Fund,  while  a  Ghent  Plan 
is  charged  for  the  maintenance  of  Plan 
accounts  reflecting  ownership  of  the 
Fund  shares  and  other  assets. '  ^ 

The  Bank  represents  that  for  each 
Ghent  Plan,  the  combined  total  of  all 
fees  received  by  the  Bank  for  the 
provision  of  services  to  the  Ghent  Plan, 
and  in  connection  with  the  provision  of 
services  to  the  Funds  in  which  the 
Ghent  Plan  may  invest,  will  not  be  in 
excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act.'* 


UMI 


»  The  Oepailment  notes  that  although  certain 
transactions  and  fee  arrangements  are  the  sulqect  of 
an  administrative  exemption,  a  Client  Plan 
fiduciary  must  still  adhere  to  the  general  fiduciary 
responsibility  provisions  of  section  404  of  the  Act 
Thus,  the  Department  cautions  the  fiduciaries  of  the 
Client  Plans  investing  in  the  Funds  that  they  have 
an  ongoing  duty  under  section  404  of  the  Act  to 
monitor  the  services  provided  to  the  Client  Plans 
to  assure  that  the  fees  paid  by  the  Client  Plaiu  for 
such  services  are  reasonable  in  relation  to  the  value 
of  the  services  provided.  Such  responsibilities 
would  include  determinations  that  the  services 
provided  are  not  duplicative  and  that  the  fees  are 
reasonable  in  light  of  the  level  of  services  provided. 

The  Department  also  notes  that  the  Bank,  as  a 
trustee  and  investment  manager  for  a  Client  Plan  in 
connection  with  the  decision  to  invest  Client  Plan 
assets  in  the  Funds,  has  a  fiduciary  duty  to  monitor 
all  fees  paid  by  a  Fund  to  the  Bank,  its  affiliates, 
and  third  parties  for  services  provided  to  the  Fund 
to  ensure  that  the  totality  of  such  fees  is  reasonable 
and  would  not  involve  the  payment  of  any 
"double"  fees  for  duplicative  services  to  the  Fund 
by  such  parties. 

■*  The  Department  is  providing  no  opinion  in 
this  proposed  exemption  as  to  whether  the 
conditions  required  for  exemptive  relief  under 
section  408(b)(2)  of  the  Act,  and  the  regulations 
thereunder  (see  29  CFR  2550.408b(2),  would  be  met 
for  all  fees  received  by  the  Bank  for  the  provision 
of  services  to  the  Client  Plans. 


The  Bank  states  that  the  Ahemative 
Credit  Program  ensures  that  the  Bank 
does  not  receive  any  investment 
advisory  fees  from  the  Funds  as  a  result 
of  the  investment  in  the  Funds  by  the 
Ghent  Plans.  Thus,  the  Fee  Structure 
with  the  Alternative  Credit  Program 
essentially  has  the  same  effect  in 
crediting  the  Bank's  investment 
advisory  fees  received  from  the  Fimds 
as  an  arrangement  allowing  for  an  offset 
of  such  fees  against  investment 
management  fees  charged  directly  to  the 
Ghent  Plans.  The  Bank  prefers  the  Fee 
Structiue  with  the  Alternative  Credit 
Program  because  it  allows  fiees  for 
fiduciary  services  charged  at  the  Plan- 
level  to  remain  fixed  without  any 
adjustments  to  such  fees  based  on  the 
investment  advisory  fees  paid  by  the 
Funds  to  the  Bank. 

10.  The  Bank  is  responsible  for 
estabhshing  and  maintaining  a  system 
of  internal  accounting  controls  for  the 
crediting  of  fees  under  the  Alternative 
Credit  Program.  In  addition,  the  Bank 
has  retained  the  services  of  Ernst  & 
Young  LLP  (E&Y)  in  Qeveland,  Ohio,  an 
independent  accounting  firm,  to  audit 
annually  the  crediting  of  fees  to  the 
Ghent  Plans  under  this  program.  In  this 
regard,  the  Bank  states  that  in  the  future 
eitiier  E&Y  or  some  other  quahfied 
independent  auditor  will  be  retained  by 
the  Bank  to  perform  annual  audits  of  the 
Alternative  Credit  Program  (the 
Auditor).  Such  audits  provide 
independent  verification  of  the  proper 
crediting  of  such  fees  to  the  Ghent 
Plans.  Isiormation  obtained  from  the 
audits  is  used  in  the  preparation  of 
required  financial  disclosure  reports  for 
the  Ghent  Plans.  In  its  annual  audit  of 
the  Alternative  Credit  Program,  the 
Auditor  is  required  to:  (i)  review  and 
test  comphance  with  the  specific 
operational  controls  and  procedures 
estabhshed  by  the  Bank  for  making  the 
credits;  (ii)  verify  on  a  test  basis  the 
daily  credit  factors  transmitted  to  the 
Bank  by  the  Funds;  (iii)  verify  on  a  test 
basis  the  proper  assignment  of  credit 
identification  fields  to  the  Ghent  Plans; 
(iv)  verify  on  a  test  basis  the  credits  paid 
in  total  to  the  sum  of  aU  credits  paid  to 
each  Ghent  Plan;  and  (v)  recompute  the 
amount  of  the  credits  determined  for 
selected  Ghent  Plans  and  certify  that  the 
credits  were  made  to  the  proper  Ghent 
Plan. 

The  Bank  will  correct  any  error 
identified  either  by  the  internal  audit  by 
the  Bank  or  by  the  independent  auditor. 
With  respect  to  any  shortfall  in  credited 
fees  to  a  Ghent  Plan  involving  cash 
credits,  the  Bank  will  make  a  cash 
payment  to  the  Ghent  Plan  equal  to  the 
amount  of  the  error  plus  interest  paid  at 
money  market  rates  offered  by  the  Bank 


for  the  period  involved.  With  respect  to 
any  shortfall  in  credited  feet,  involving 
a  Ghent  Plan  where  the  Second 
Fiduciary's  election  was  to  have 
credited  fees  invested  in  shares  of  the 
Funds,  the  Bank  will  make  a  cash 
payment  equal  to  the  amount  of  the 
error  plus  interest  baaed  cm  the  rate  of 
return  for  shares  of  the  Fund  that  would 
have  been  acquired.  Any  excess  credits 
made  to  a  Client  Plan  will  be  corrected 
by  an  appropriate  deduction  and 
reaUocation  of  cash  during  the  next 
payment  period  to  reflect  accurately  the 
amount  of  total  credits  due  to  the  Client 
Plan  for  the  period  involved. 

11.  As  discussed  above,  the  Bank 
currenUy  acts  as  a  custodian,  sub- 
administrator,  and/or  shareholder 
servicing  agent  for  the  Funds,  and 
anticipates  providing  additional 
"secondary  services"  to  the  Funds  in 
the  future.  In  this  regard,  the  Bank 
represents  that  certain  of  the  Funds  may 
institute  a  securities  lending  program 
(the  Program)  which  wiU  be 
administered  by  SAM  or  another 
affihate  of  the  Bank.  SAM,  as  the 
investment  adviser  for  the  Fund,  would 
be  responsible  for  negotiating  the  terms 
of  the  loans,  selecting  borrowers,  and 
investing  cash  collateral.  SAM  would 
receive  an  additional  fee  for  its  services 
to  the  Fund  in  connection  with  the 
Program,  subject  to  the  supervision  and 
approval  of  the  Directors.  The  Bank, 
under  a  separate  agreement  or  an 
amendment  to  the  current  custody 
agreement  with  the  Fund,  would  agree 
to  provide  additional  custodial  and 
administrative  tasks  associated  with  the 
Program.  The  Fund  would  pay  the  Bank 
a  fee  based  on  the  number  and 
complexity  of  the  tasks  the  Bank  is 
required  to  perform  in  connection  with 
the  Program,  that  would  take  into 
account  the  responsibihties  and 
expenses  incurred  by  the  Bank.  As 
custodian  for  the  Fund  under  the 
Program,  the  Bank  would  perform  the 
following  tasks:  (i)  dehver  loaned 
securities  fit»m  the  Fund  to  borrowers; 
(ii)  arrange  for  the  return  of  loaned 
securities  to  the  Fund  at  the  termination 
of  the  loans;  (iii)  monitor  daily  the  value 
of  the  loaned  securities  and  collateral: 
(iv)  request  that  borrowers  add  to  the 
collateral  when  required  by  the  loan 
agreement;  and  (v)  provide 
recordkeeping  and  accounting  services 
necessary  for  the  operation  of  the 
Program.  The  Bank  proposes  to  charge 
fees  for  its  services  to  the  Funds  under 
the  Program  no  sooner  than  30  days 
following  the  issuance  of  a  notice  and 
Termination  Form  to  the  Second 
Fiduciary  of  each  of  the  Client  Plans 
invested  in  the  participating  Funds. 
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The  Bank  represents  that  the  terms  of 
any  securities  loan  under  the  Program 
wmild  comply  with  the  conditions 
required  for  an  exemption  under  PTE 
81-6. 46  FR  7527  (January  23, 1981)  as 
amended  (see  52  FR  18754,  May  19, 
1967),  as  though  the  participating  Fund 
were  an  employee  benefit  plan  subject 
to  such  conditions.  >^ 

Therefore,  the  Bank  beheves  that  the 
interests  of  the  Ghent  Plans,  as  Fund 
investors,  will  be  protected  imder  the 
Program.  The  Bank  notes  that  the  SEC 
issiied  on  May  25, 1995,  a  "no-action" 
letter  in  connection  with  the  Program. 

12.  With  nspect  to  the  receipt  of  fees 
by  the  Bank  from  a  Fimd  in  connection 
with  any  Ghent  Plan's  investment  in  the 
Fund,  the  Bank  states  that  a  Second 
Fiduciary  receives  full  and  detailed 
wrritten  disclosure  of  information 
concerning  the  Fund  in  advance  of  any 
investment  by  the  Ghent  Plan  in  the 
Fund.  On  the  basis  of  such  information, 
the  Second  Fiduciary  authorizes  in 
writing  the  investment  of  assets  of  the 
Client  Plan  in  the  Fund  and  the  fees  to 
be  paid  by  the  Fund  to  the  Bank.  In 
addition,  the  Bank  represents  that  the 
Second  Fiduciary  of  each  Ghent  Plan 
invested  in  a  particular  Fund  will 
receive  full  written  disclosiu«,  in  a 
statement  separate  &t>m  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  diarged  by  the  Bank  to 
the  Funds  for  secondary  services,  which 
are  above  the  rate  reflected  in  the 
prospectus  for  the  Fund,  at  least  30  days 
prior  to  the  effective  date  of  such 
increase.  In  the  event  that  the  Bank 
provides  an  additional  secondary 
service  to  a  Fund  for  which  a  fee  is 
charged  or  there  is  an  increase  in  the 
amount  of  fees  paid  by  the  Funds  to  the 
Bank  for  any  secondary  services, 
resulting  from  a  decrease  in  the  number 
or  kind  of  services  performed  by  the 
Bank  for  such  fees  in  connection  with 
a  previously  authorized  secondary 


UMI 


"PTE  Sl-6.  as  tmanded,  permits  the  lending  of 
securities  that  are  assets  of  an  employee  benefit 
plan  to  a  broker-dealer  registered  under  the 
SacuritieB  Exchange  Act  of  1934  (the  1934  Act)  or 
exempted  from  registration  under  section  15(a)(1)  of 
the  1934  Act  as  a  dealer  in  exempted  Government 
securities  (as  defiiwd  in  section  3(a)(12)  of  the  1934 
Act)  or  to  a  bank.  The  conditions  of  PTE  81-6 
require,  among  other  tilings,  tiiat  the  plan  receive 
tma  the  boirowei  (either  by  physical  delivery  or  by 
book  antry  is  a  securities  depository)  by  the  close 
of  the  landing  fiduciary's  business  on  the  day  in 
which  the  securities  lent  are  delivered  to  the 
boiiotwi,  coUaterai  consisting  of  cash,  seonities 
issued  or  guannteed  by  the  U.S.  Government  or  its 
agendM  or  instrumentalities,  or  irrevocable  bank 
lettats  of  credit  issued  by  a  pwson  other  than  the 
boiiowet  or  as  affiliate  theiwf,  or  any  combination 
tfaanot,  havisg,  as  of  the  dose  of  business  on  the 
prscading  busisesa  day,  a  market  value  or  in  the 
case  of  hittan  of  credit  a  stated  amount,  equal  to 
not  has  than  100  percent  of  the  then  market  value 
oftheiacaritiaal«m. 


service,  the  Bank  will,  at  least  thirty 
days  in  advance  of  the  implementation 
of  such  additional  service  or  fee 
increase,  provide  written  notice  to  the 
Second  Fiduciary  explaining  the  nature 
and  the  amount  of  the  additional  service 
for  which  a  fee  will  be  charged  or  the 
nature  and  amount  of  the  increase  in 
fees  of  the  affected  Fund.'*  Such  notice 
will  be  made  separate  from  the  Fimd 
prospectus  and  will  be  accompanied  by 
a  Temiination  Form.  The  Second 
Fiduciary  will  also  receive  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rate  of 
fees  charged  by  the  Bank  to  the  Fimds 
for  investment  advisory  services  even 
though  such  fees  will  be  credited,  as 
required  by  Section  11(d)  above. 

Any  authorizations  by  a  Second 
Fiduciary  regarding  the  investment  of  a 
Client  Plan's  assets  in  a  Fund  and  the 
fees  to  be  paid  to  the  Bank,  including 
any  future  increases  in  rates  of  fees  for 
secondary  services,  are  or  will  be 
terminable  at  will  by  the  Second 
Fiduciary,  without  penalty  to  the  Ghent 
Plan,  upon  receipt  by  the  Bank  of 
written  notice  of  termination.  The  Bank 
states  that  a  Termination  Form 
expressly  providing  an  election  to 
terminate  the  authorization  with 
instructions  on  the  use  of  the  form  is 
supphed  to  the  Second  Fiduciary  no 
less  than  annually.  The  instructions  for 
the  Termination  Form  include  the 
following  information: 

(a)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  from  the  Second 
Fiduciary;  and 

(b)  Failure  to  return  the  form  will 
result  in  continued  authorization  of  the 
Bank  to  engage  in  the  subject 
transactions  on  behalf  of  ihe  Client  Plan. 

The  Termination  Form  may  be  used  to 
notify  the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Fimds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by  the 


"With  respect  to  increases  in  fees,  the 
Department  notes  that  an  increase  in  the  amount  of 
a  fee  for  an  existing  secondary  service  (other  than 
through  an  increase  in  the  value  of  the  underlying 
assets  in  the  Funds)  or  the  imposition  of  a  fee  for 
a  newly-established  secondary  service  shall  be 
considered  an  increase  in  the  rate  of  such  fees. 
However,  in  the  event  a  secondary  service  fee  has 
already  been  described  in  writing  to  the  Second 
Fiduciary  and  the  Second  Fiduciary  has  provided 
authorization  for  the  Cae,  and  such  fee  was 
temporarily  waived,  no  further  action  by  the  Bank 
would  be  required  in  order  for  the  Bank  to  receive 
such  fee  at  a  later  time.  Thus,  for  example,  no 
further  disclosure  would  be  necessary  if  the  Bank 
had  received  authorization  for  a  fee  for  custodial 
services  horn  Plan  investors  and  subsequently 
determined  to  waive  the  fee  for  a  period  of  time  in 
order  to  attract  new  investors  but  later  charged  the 
fee. 


Bank  of  the  form.  The  Bank  states  that 
if,  due  to  circumstances  beyond  the 
control  of  the  Bank,  the  sale  cannot  be 
executed  within  one  business  day,  the 
Bank  will  complete  the  sale  within  the 
next  business  day. 

Any  disclosure  of  information 
regarding  a  proposed  increase  in  the  rate 
of  any  fees  for  secondary  services  will 
be  accompanied  by  an  additional 
Termination  Form  with  instructions  on 
the  use  of  the  form  as  described  above. 
Therefore,  the  Second  Fiduciary  will 
have  prior  notice  of  the  proposed 
increase  and  an  opportunity  to 
withdraw  frt)m  the  Funds  in  advance  of 
the  date  the  increase  becomes  effective. 
Althou^  the  Second  Fiduciary  will  also 
have  notice  of  any  increase  in  the  rates 
of  fees  charged  by  the  Bank  to  the  Funds 
for  investment  advisory  services, 
through  an  updated  prospectus  or 
otherwise,  such  notice  will  not  be 
accompanied  by  a  Termination  Form 
since  idl  increases  in  investment 
advisory  fees  will  be  credited  by  the 
Bank  to  the  Ghent  Plans  and  will  be 
subject  to  an  annual  reauthorization  as 
described  above.  However,  if  the 
Termination  Form  has  been  provided  to 
the  Second  Fiduciary  for  the 
authorization  of  a  fee  increase,  then  a 
Termination  Form  for  an  annual 
reauthorization  will  not  be  provided  by 
the  Bank  for  that  year  unless  at  least  six 
months  has  elapsed  since  the 
Termination  Form  was  provided  for  the 
fee  increase. 

The  Bank  states  that  the  Second 
Fiduciary  always  receives  a  current 
prospectus  for  each  Fimd  and  a  written 
statement  giving  full  disclosure  of  the 
Fee  Structure  prior  to  any  investment  in 
the  Funds.  The  disclosure  statement 
explains  why  the  Bank  beUeves  that  the 
investment  of  assets  of  the  Ghent  Plan 
in  the  Funds  is  appropriate.  The 
disclosure  statement  also  describes 
whether  there  are  any  limitations  on  the 
Bank  with  respect  to  which  Ghent  Plan 
assets  may  be  invested  in  shares  of  the 
Funds  and,  if  so,  the  nature  of  such 
limitations.'"' 

The  Bank  states  further  that  the 
Second  Fiduciary  receives  an  updated 
prospectus  for  each  Fund  at  least 
annually  and  either  annual  or  semi- 
annual financial  reports  for  each  Fund, 
which  include  information  on  the 


"See  section  n(d)  of  PTE  77-4  which  requires, 
in  pertinent  part,  that  an  independent  plan 
fiduciary  receive  a  current  prospectus  issued  by  the 
investment  company  and  a  full  and  detailed  written 
disclosure  of  the  investment  advisory  and  other  fees 
charged  to  or  paid  by  the  plan  and  the  investment 
company,  including  a  discussion  of  whether  there 
are  any  limitations  on  the  fiduciary/investment 
adviser  with  respect  to  which  plan  assets  may  be 
invested  in  shares  of  the  investment  company  and, 
if  so,  the  nature  of  such  limitationa. 


Auditor's  findings  as  to  the  proper 
crediting  of  the  investment  advisory  fees 
by  the  Bank  to  the  Ghent  Plan.  The  Bank 
also  provides  monthly  reports  to  the 
Second  Fiduciary  of  all  transactions 
engaged  in  by  the  Ghent  Plan,  including 
purchases  and  sales  of  Fund  shares. 

13.  No  sales  commissions  are  paid  by 
the  Ghent  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Fimds. 
In  addition,  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  shares  by 
the  Ghent  Plans  to  the  Funds.  The 
applicant  states  that  the  Bank  does  not, 
and  will  not  in  the  future,  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  die  1940  Act  in  connection  with 
the  transactions.  The  applicant  states 
further  that  all  other  dealings  between 
the  Client  Plans  and  the  Fimds,  the 
Bank  or  any  affihate,  are  on  a  basis  no 
less  favorable  to  the  Ghent  Plans  than 
such  dealings  are  with  the  other 
shareholders  of  the  Funds. 

14.  In  summary,  the  apphcant 
represents  that  the  transactions 
described  herein  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 
(a)  the  Funds  provide  the  Client  Plans 
with  a  more  effective  investment  vehicle 
than  collective  investment  funds 
maintained  by  the  Bank  without  any 
increase  in  investment  management, 
advisory  or  similar  fees  paid  to  the 
Bank;  (b)  the  Bank  requires  annual 
audits  by  an  independent  accounting 
firm  to  verify  the  proper  crediting  to  the 
Ghent  Plans  of  investment  advisory  fees 
charged  by  the  Bank  to  the  Funds;  (c) 
with  respect  to  any  investments  in  a 
Fund  by  the  Ghent  Plans  and  the 
payment  of  any  fees  by  the  Fund  to  the 
Bank,  a  Second  Fiduciary  receives  fiill 
written  disclosure  of  information 
concerning  the  Fund,  including  a 
current  prospectus  and  a  statement 
describing  the  Fee  Structure,  and 
authorizes  in  writing  the  investment  of 
the  Ghent  Plan's  assets  in  the  Fund  and 
the  fees  paid  by  the  Fund  to  the  Bank; 

(d)  any  authorizations  made  by  a  Ghent 
Plan  regarding  investments  in  a  Fund 
and  fees  paid  to  the  Bank,  or  any 
increases  in  the  rates  of  fees  for 
secondary  services  which  are  retained 
by  the  Bank,  are  or  will  be  terminable 
at  will  by  the  Ghent  Plan,  without 
penalty  to  the  Ghent  Plan,  upon  receipt 
by  the  Bank  of  written  notice  of 
termination  frtim  the  Second  Fiduciary; 

(e)  no  commissions  or  redemption  fees 
are  paid  by  the  Ghent  Plan  in 
coimection  with  either  the  acquisition 
of  Fund  shares  or  the  sale  of  Fund 
shares;  (f)  the  Bank  does  not  receive  any 
fees  payable  purauant  to  Rule  12b-l 
under  the  1940  Act  in  connection  with 
the  transactions;  (g)  the  in-kind  transfers 


of  GIF  assets  into  the  Funds  are  done 
with  the  prior  written  approval  of 
independent  fiduciaries  (i.e.  the  Second 
Fiduciary)  following  full  and  detailed 
written  disclosure  concerning  the 
Funds;  (h)  each  Ghent  Plan  receives 
shares  of  a  Fund  which  have  a  total  net 
asset  value  that  is  equal  to  the  value  of 
the  Ghent  Plan's  pro  rata  share  of  the 
assets  of  the  GIF  on  the  date  of  the  in- 
kind-transfer,  based  on  the  current 
market  value  of  the  CIF's  assets  as 
determined  in  a  single  valuation 
performed  in  the  same  manner  at  the 
close  of  the  same  business  day  in 
accordance  with  independent  sources 
and  the  procedures  estabhshed  by  the 
Funds  for  the  valuation  of  such  assets; 
and  (i)  all  dealings  between  the  Client 
Plans,  the  Funds  and  the  Bank,  are  on 
a  basis  which  is  at  least  as  favorable  to 
the  Ghent  Plans  as  such  dealings  are 
with  other  shareholders  of  the  Funds. 

Notice  to  Interested  Persons 

Notice  of  thp  proposed  exemption 
shall  be  given  to  all  Second  Fiduciaries 
of  Client  Plans  described  herein  that 
had  investments  in  a  terminating  GIF 
and  from  whom  approval  was  sought,  or 
will  be  sought  prior  to  the  granting  of 
this  proposed  exemption,  for  a  transfer 
of  a  Ghent  Plan's  OF  assets  to  a  Fund. 
In  addition,  interested  persons  shall 
include  the  Second  Fiduciaries  of  all 
Ghent  Plans  which  are  currently 
invested  in  the  Funds,  as  of  the  date  the 
notice  of  the  proposed  exemption  is 
published  in  the  Federal  Register, 
where  the  Bank  provides  services  to  the 
Funds  and  received  fees  which  would 
be  covered  by  the  exemption,  if  granted. 

Notice  to  interested  persons  shall  be 
provided  by  first  class  mail  within 
fifteen  (15)  days  following  the 
pubhcation  of  the  proposed  exemption 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  pubhshed  in  the 
Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  all  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  pubhc  hearing  are  due 
within  forty-five  (45)  days  following  the 
pubhcation  of  the  proposed  exemption 
in  the  Federal  Reg^er. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 


Zausner  Foods  Corp.  Savings  Plus  Plan 
(the  Plan);  Located  in  New  Holland, 
Pennsylvania;  Proposed  Exemption 

(Application  No.  D-10064| 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  past  sale  by  the 
Plan  of  certain  units  of  limited 
partnership  interests  (the  Units)  to 
Zausner  Foods  Corp.  (Zausner  Foods),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  were  satisfied:  (1)  the  sale 
was  a  one-time  transaction  for  cash:  (2) 
the  Plan  paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (3)  the 
purchase  price  was  the  greater  of:  (a)  the 
fair  market  value  of  the  Units  as 
determined  by  a  qualified,  independent 
appraiser,  or  (b)  the  original  acquisition 
cost  of  the  Units  plus  attributable 
opportunity  costs. 
EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  December  29. 199^. 

Summary  of  Facts  and  Representations 

1.  The  Flan  is  a  profit  sharing  plan 
sponsored  by  Zausner  Foods.  Zausner 
Foods  is  a  member  of  a  controlled  group 
of  corporations  that  manufactures  and 
sells  various  food  products,  including 
milk-related  products.  As  of  December 
31,  1994,  the  Plan  had  1,021 
participants  and  total  assets  of 
approximately  $12,256,538.  Prior  to 
January  1, 1996,  Charles  Schwab  Trust 
Co.  served  as  the  Plan  trustee.  Effective 
January  1, 1996,  Dreyfus  Trust  Co. 
became  the  Plan  trustee. 

2.  Among  the  assets  of  the  Plan  were 
the  Units,  which  were  64  shares  of  the 
MLH  Income  Realty  Partnership  V  (the 
Partnership).  The  Partnership  was 
formed  as  of  December  3 1 .  1983  for 
purposes  of  investing  in  commercial, 
industrial,  and  residential  real  estate. 
The  Plan  acquired  the  Units  in  1991 
when  the  AltaDena  Certified  Dairy 
(AltaDena)  Savings  &  Investment  Plan 
(the  AltaDena  Plan)  was  merged  into, 
and  survived  by,  the  Plan.  The  AltaDena 
Plan,  on  the  recommendation  of  an 
investment  counselor  at  Merrill  Lynch, 
acquired  at  various  public  offerings  in 
1985  a  total  of  70  Units  at  a  cost  of 
$1,000  per  Unit.  When  the  Plan  and  the  . 
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AhaDena  Plan  were  merged  in  1991,  the 
twro  owners  of  AhaDena,  who  w«re  also 
AhaOena  Plan  participants,  received  a 
toflal  of  six  of  the  Units  as  an  in-kind 
difltributioD  upon  the  termination  of 
th^  empIo3^ent.  At  the  time  of  the   f 
merger,  the  Plan's  trustees  froze  the 
investment  in  the  Partnership  by  not 
permitting  participants  to  invest  in  it. 
The  appUcant  represents  that  neither 
Zausner  Foods.  AltaDena,  nor  any  of 
their  reniective  officers  or  directors 
separately  invested  in  the  Partnership 
and  that  the  other  investors  in  the  Units 
are  unrelated  third  parties.  The 
Partnership  had  made  cash  distributions 
writh  respect  to  the  64  Units  in  the 
cumuliAive  amount  of  $43,042.56 
($872.54  per  Unit),  through  November 
13, 1995. 

The  Partnership  originally  intended  to 
lease  the  properties  for  a  period  of  six 
to  tan  jrears  from  the  date  of  the 
Partnnship's  fonnatian,  then  sell  o£F  the 
appiedated  propffirties  at  a  gain. 
Inveetors  «rere  to  receive  yearly  cash 
distributians^  derived  from  the  rental 
properties  and  from  the  sale  proceeds  of 
the  |Hoperties  as  they  were  liquidated. 
Howrevsr,  due  to  subsequent  adverse 
conditimis  in  the  real  estate  market  and 
the  economy  in  general,  the  Partnership 
has  been  unable  to  sell  a  number  of  the 
properties  iat  a  profit.  The  Partnership 
has  therefoie  altered  its  plans  and 
continues  to  hold  these  properties. 

3.  Tha  applicant  represents  that  the 
Units  are  a  highly  illiquid  investment 
lot  which  therts  is  a  very  limited 
secmdary  market  ■■  Merrill  Lynch 
provides  a  service  to  assist  clients 
wishing  to  buy  and  sell  Partnership 
Units.  The  applicant  represents  that  at 
the  time  the  Plan  and  the  AltaDena  Plan 
%vere  merged  in  1991.  the  Plan's  trustees 
contacted  Merrill  Lynch  in  order  to 
discuss  a  possible  sale  of  the  remaining 
64  Units  but  were  told  that  there  was  no 
interest  in  the  investments.  Recently, 
Joseph  E.  Lundy,  Vice  President  at 
Merrill  Lynch's  Lancaster,  Pennsylvania 
office,  advised  the  applicant  that  there 
was  no  market  for  the  Units,  that  no 
market  was  likely  to  develop  in  the 
foreseeable  future,  and  that  if  a 
purchaser  for  the  Units  were  to  be 
fouiui,  the  price  obtained  would  be 
approximately  S350-$390  per  Unit,  less 
than  me-half  the  original  cost  of  the 
investment. 

Hie  applicant  also  obtained  an 
independent  appraisal  of  the  Units  from 
Jack  L.  Hess.  CPA,  of  Hess  &  Hess, 
Certified  Public  Accountants,  located  in 


UMI 


>■  Tb*  DimUiieut  ■Apitiwi  no  opinion  herein 
oa  whallMr  the  acquisition  and  holding  of  the  Unit* 
bjr  the  Plan  rioktad  tny  of  the  provitions  of  Part 
4or'ntlaIinthaAcL 


Lancaster,  Pennsylvania.  After 
reviewing  the  pertinent  data,  Mr.  Hess 
estimated  that  the  Units'  fair  market 
value  as  of  May  9, 1995  was  $450  per 
Unit.  Mr.  Hess  also  noted  that,  as  of 
December  3 1 , 1 994 ,  the  Units  had  a  net 
asset  value  of  $535  per  Unit,  a  figure 
which  is  provided  to  Merrill  Lynch  by 
an  independent  valuation  service  on  an 
annual  basis.  The  appraisal  states  that 
the  Partnership,  which  has  been 
liquidating  its  holdings,  expects  to  sell 
its  remaining  properties  over  the  next 
two  years.  Provided  that  the  Partnership 
sells  its  remaining  properties  dtuing 
that  period,  investors  may  expect  to 
receive  approximately  $500  per  Unit  in 
final  cash  distributions  over  the  next 
two  years.  The  value  of  the  Units  on  the 
secondary  market,  estimated  at  $450  per 
Unit,  reflects  the  present  value  of  this 
expected  benefit,  as  well  as  a  trading 
discount. 

4.  On  December  29. 1995,  Zausner 
Foods  purchased  the  Units  bma  the 
Plan  for  $55,118.72,  which  was 
allocated  on  a  pro  rata  basis  among  the 
participants'  accoimts  that  had  invested 
in  the  Units.  This  amount  represents  the 
greater  of:  (a)  the  fair  market  value  of  the 
Units  as  determined  by  a  qualified, 
independent  appraiser,  or  (b)  the  Units' 
original  acquisition  cost  to  the  AltaDena 
Plaa  plus  opportunity  costs  attributable 
to  the  Units.  Because  the  fair  market 
value  of  the  Units  was  less  than  their 
acquisition  cost,  Zausner  Foods 
purchased  the  Units  from  the  Plan  for 
the  latter  amoimt.  Taking  into  account 
the  purchase  price  ($55,118.72)  and  all 
cash  distributions  ($43,042.56),  the  Plan 
received  a  rate  of  retiun  on  the  Units' 
acquisition  cost  ($64,000)  slightly  in 
excess  of  five  percent  for  each  of  the  ten 
years  that  the  Plan  (and  its  predecessor) 
had  held  the  Units.  The  sale  was  a  one- 
time transaction  for  cash,  and  the  Plan 
paid  no  commissions  nor  other 
expenses  relating  to  the  sale. 

The  applicant  represents  that  the 
subject  transaction  was  in  the  interests 
of  the  Plan  because  if  the  Plan  had 
attempted  a  sale  of  the  Units  on  the 
open  market,  the  Plan  would  have 
received  substantially  less  than  the 
amount  the  applicant  was  willing  to 
pay.  In  addition,  the  sale  converted  the 
Units  into  liquid  assets  that  are  now 
available  for  any  required  distributions, 
as  well  as  being  subject  to  professional 
management. 

5.  In  summary,  the  appUcant 
represents  that  the  subject  transaction 
satisfied  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  for  the  following  reasons:  (1)  the 
sale  was  a  one-time  transaction  for  cash; 
(2)  the  Flan  paid  no  commissions  nor 
other  expenses  relating  to  the  sale;  (3) 


the  sale  enhanced  the  Uquidity  of  the 
assets  of  the  Plan;  and  (4)  the  purchase 
price  was  the  greater  of:  (a)  the  fair 
market  value  of  the  Units  as  determined 
by  a  qualified,  independent  appraiser, 
or  (b)  the  original  acquisition  cost  of  the 
Units  plus  attributable  opportunity 
costs. 

Tax  Conaequenoes  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  resiilts  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  imder 
applicable  provisions  of  the  Code, 
including  sections  401(b)(4).  404  and 
415. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  interested  posons 
by  personal  delivery  and  by  firat-class 
mail  within  10  days  of  the  date  of 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and/ 
or  to  request  a  hearing  with  respect  to 
the  proposed  exemption.  Comments  and 
requests  for  a  hearing  are  due  within  40 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

IRA  Rollover  FBO  John  W.  Meisenbach 
(the  IRA);  Located  in  Seattle, 
Washington;  Proposed  Exemption 

(Application  No.  D-10114] 

liie  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570.  Subpart  B  (55  FR  32836.  32847. 
August  10. 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  497S(c)(l)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  IRA  of 
certain  stock  (the  Stock)  to  John  W. 
Meisenbach,  a  disqualified  person  with 
respect  to  the  IRA,  provided  that  the 
following  conditions  are  satisfied:  (a) 
the  sale  is  a  one-time  transaction  for 
cash;  (b)  the  IRA  pays  no  commissions 
nor  odior  expenses  relating  to  the  sale; 
and  (c)  the  piirchase  price  is  the  fair 


market  value  of  the  Stock  as  determined 
by  a  qualified,  independent  appraiser  as 
as  of  the  date  of  the  sale.  ■' 

Summary  of  Facts  and  Representations 

1.  The  IRA  is  an  individual  retirement 
account,  as  described  under  section 
408(a)  of  the  Code.  The  IRA  was 
established  by  John  W.  Meisenbach, 
who  is  the  sole  participant.  As  of  July 
28, 1995,  the  IRA  had  total  assets  of 
approximately  $7,691,680.45.  The 
trustee  of  the  IRA  is  the  Delaware 
Charter  Guarantee  &  Trust  Company. 

2.  Among  the  assets  of  the  IRA  are 
422,265  shares  of  closely-held  Stock  in 
Garden  Botanika,  Inc.  (Garden 
Botanika),  which  markets  cosmetic  and 
personal  care  products  featuring  natural 
and  herbal  ingredients  via  a  chain  of 
company-owned  specialty  retail  stores. 
The  applicant  represents  that  the  IRA 
acquired  most  of  the  Stock  from  the 
issuer,  as  well  as  40,000  shares  from  a 
private  individual,  at  various  times  and 
at  various  prices  during  the  period  from 
September  9, 1993  to  January  1, 1995. 
An  IRA  account  statement  dated  July  28, 
1995  Usts  the  Stock  as  having  an 
aggregate  fair  market  value  of 
$677,262.50.20  The  applicant  represents 
that  the  total  acquisition  cost  of  the 
Stock  was  less  than  or  equal  to  that 
amount. 

3.  The  applicant  has  obtained  an 
independent  appraisal  of  the  Stock  from 
Dennis  H.  Locke,  CFA,  ASA,  of 
Management  Advisory  Service,  located 
in  Seattle,  Washington.  Relying  on  the 
discoimted  cash  flow  method  of  valuing 
a  business  enterprise,  Mr.  Locke 
estimated  that  the  Stock's  fair  market 
value  as  of  August  31, 1995  was  $2.10 
per  share  (or  a  total  of  $886,756.50), 
based  on  33,822,315  diluted  shares 
outstanding.  Mr.  Locke  stated  that  his 
appraisal  takes  into  account  future 
expectations  for  the  performance  of 
Garden  Botanika  and  for  business  and 
market  conditions  in  general,  as  well  as 
a  10%  discount  to  reflect  the  Stock's 
limited  marketability. 

4.  Mr.  Meisenbach  proposes  to 
purchase  the  Stock  bom.  his  own  IRA 
for  the  fair  market  value  of  the  Stock  as 
of  the  date  of  the  sale,  based  on  an 
updated  independent  appraisal.  In  light 
of  the  extreme  volatility  of  non-publicly 
traded  stocks,  Mr.  Meisenbach  desires  to 


'"Pursuant  to  29  CFR  2S10.3-2(d),  the  IRA  is  not 
within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Title  n  of  the 
Act  pursuant  to  section  4975  of  the  Code. 

»  The  Department  notes  the  applicant's 
representation  that  due  to  the  limited  marketability 
of  non-publicly  traded  stocks,  the  value  of  the  Stock 
is  difficult  to  establish,  and.  therefoie.  the  Stock's 
value  appearing  on  the  IRA  account  statement  dated 
luly  28, 1995  represents  an  approximation  of  its  fair 
market  value. 


divest  the  tRA  of  the  Stock  so  as  to 
protect  the  IRA's  current  asset  value, 
create  Uquidity,  and  provide  for  his 
long-term  security.  The  applicant,  who 
is  now  59  years  of  age,  intends  to 
receive  distributions  from  the  IRA  soon 
after  attaining  age  59V2.  The  sale  will  be 
a  one-time  transaction  for  cash,  and  the 
IRA  will  pay  no  commissions  nor  other 
expenses  relating  to  the  sale. 

The  applicant  represents  that  the 
likelihood  of  selling  such  a  large  block 
of  the  Stock  at  its  appraised  value  to  an 
tmrelated  third  party  is  questionable, 
due  to  the  Umited  marketabiUty  of  the 
Stock.  In  addition,  the  applicant 
represents  that  the  proposed  transaction 
is  in  the  interests  of  the  IRA  because  the 
sale  will  reduce  the  risk  of  large  losses 
in  the  IRA,  as  well  as  the  administrative 
burdens  involved  in  valuing  the  IRA 
assets. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  imder  section  4975(c)(2)  of 
the  Code  for  the  following  reasons:  (a) 
the  sale  will  be  a  one-time  transaction 
for  cash;  (b)  the  IRA  will  pay  no 
commissions  nor  other  expenses 
relating  to  the  sale;  (c)  the  sale  will 
enhance  the  liquidity  and  protect  the 
ciurent  value  of  the  IRA  assets;  (d)  the 
purchase  price  will  be  the  fair  market 
value  of  the  Stock  as  determined  by  a 
qualified,  independent  appraiser  as  as  of 
the  date  of  the  sale;  and  (e)  Mr. 
Meisenbach  is  the  only  participant  who 
will  be  affected  by  the  proposed 
transaction. 

Notice  to  Interested  Persons 

Because  Mr.  Meisenbach  is  the  sole 
participant  in  his  IRA,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing 
with  respect  to  the  proposed  exemption 
are  due  within  30  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  nimiber.) 

Floral  Glass  and  Mirror,  Inc.  Profit 
Sharing  Plan  and  Trust  (the  Plan); 
Located  in  Hauppage.  New  York; 
Proposed  Exemption 

lApplication  No.  D-101441 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 


FR  32836. 32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
20  shares  of  stock  of  Floral  Glass 
Industries,  hic.  (FGI)  by  the  Flan  to  Mr. 
Charles  Kaplanek,  Jr.  (Kaplanek).  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  following  conditions  are 
satisfied:  (a)  the  sale  is  a  one-time 
transaction  for  cash;  (b)  the  Plan  p>ays  no 
commissions  or  other  expenses  in 
connection  with  the  transaction;  (c)  the 
Plan  will  receive  the  fair  market  value 
of  the  shares  as  determined  by  a 
qualified,  independent  appraiser;  and 
(d)  all  terms  and  conditions  of  the  sale 
will  be  at  least  as  favorable  to  the  Flan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  sponsored  by  Floral 
Glass  and  Mirror,  Inc.  (the  Employer),  a 
New  York  corporation.  The  Plan  is  a 
profit  sharing  plan  that  permits 
participants  to  direct  the  investment  of 
the  assets  in  their  accounts.  Participants 
who  do  not  wish  to  direct  the 
investments  of  their  own  accounts  may, 
instead,  have  their  accounts  invested  by 
the  Flan  trustees.  The  Plan  has  29 
participants  and  beneficiaries,  and  had 
assets  of  $3,203,599  as  of  March  31 . 
1995. 

2.  Kaplanek  is  an  80%  shareholder  of 
the  Employer  and  is  also  a  trustee  of  the 
Plan  and  a  participant  in  the  Flan.  On 
January  1.  1981,  Kaplanek's  individual 
account  (the  Account)  in  the  Flan 
purchased,  at  Kaplanek's  direction.  20 
shares  of  stock  in  FGI.  a  Connecticut 
corporation  with  its  principal  place  of 
business  in  Cheshire.  Connecticut  The 
20  shares  represented  100%  of  the 
outstanding  shares  of  FGI.  The  purchase 
price  of  the  Stock  was  $20,000,  and  the 
Stock  was  acquired  from  FGI. 

3.  The  Accoimt  still  owns  the  20 
shares,  or  100%  of  the  shares  of  FGI.-' 
In  addition,  Kaplanek  is  100%  owner  of 
two  related  corporations.  Shapes  and 
Services  Limited  of  Bohemia,  New  York, 
and  Floral  Glass  Industries.  Inc.  of  East 
Rutherford.  New  Jersey,  as  well  as  80% 


'I  The  Department  notes  that  under  section 
2510.3-101(h)(3)  of  the  plan  asset  regulations,  it 
appears  that  the  Plan's  assets  include  the  stock  of 
FG!  and  all  of  the  underlying  assets  of  FGI  In  this 
regard,  the  applicant  has  not  asked  for  relief 
concerning  the  operation  of  FGI.  nor  is  the 
De(>artment  proposing  any  such  relief  herein. 
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ownm  of  the  Employn  (collectively,  the 
Coiporatioiu). 

4.  Hie  Coip<»atioDS  intend  to  undergo 
a  learganization  pursuant  to  which  they 
will  be  consohdated  and/or  reorganized 
into  a  single  coipoiation.  As  part  of  this 
raorganiz^on.  tne  20  shares  of  FGI 
would  be  exchanged  for  shares  in  the 
surviving  or  reorganized  corporation. 
Kather  than  leaving  the  20  shares  of  FGI 
in  the  Plan.  Kaplanek  instead  proposes 
to  purchase  the  shares  from  the  Account 
prior  to  the  reorganization.^: 

5.  FGI  is  a  manufiictxirer  of  insulated 
glass.  In  addition,  it  cuts  to  size  other 
glass  and  mirror  products  and 
distributes  them  to  the  New  England 
region.  FGI's  products  include  several 
items  which  are  registered  or  bear 

'  trademarks.  Mr.  Martin  P.  Randiai, 
President  of  Rand  Consulting  Group, 
Inc..  an  independent  business 
evaluation  and  appraisal  firm  located  in 
Smithtown,  New  York,  has  appraised 
the  shares  of  FGI.  Mr.  Randisi  is  a 
member  of  the  American  Society  of 
Appraisers  and  the  American  Institute 
ofCertified  PubUc  Accoimtants.  Mr. 
Randisi  has  represented  that  he  has 
perfonned  over  1,000  valuations  of 
closely  held  companies  since  1982.  Mr. 
Randisi  represents  that  both  he  and  his 
firm  are  independent  of,  and  luuelated 
to,  the  Employer  and  FGI.  Mr.  Randisi 
has  concluded  that  as  of  March  31 , 
1995.  the  20  shares  of  FGI  stock  had  a 
value  of  $953,000. 

6.  In  summary,  the  appUcant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  the  sale 
will  be  a  one-time  transaction  for  cash; 
(b)  the  Plan  will  not  be  required  to  pay 
any  commissions,  fees  or  other  expenses 
in  connection  with  the  sale;  (c)  the  Plan 
will  receive  as  sales  price  for  the  shares 
the  fair  market  value  of  the  shares  as 
determined  by  a  quaUfied,  independent 
appraiser,  (d)  all  terms  and  conditions 
of  the  sale  will  be  at  least  as  favorable 
to  the  Plan  as  those  obtainable  in  an 
arm's-length  transaction  with  an 
xmrelated  party;  and  (e)  Kaplanek's 
Account  in  the  Plan  is  the  only  account 
to  be  afiected  by  the  transaction,  and 
Kaplanek  has  determined  that  the 
transaction  is  appropriate  for  his 
Account  and  has  determined  that  the 
transaction  should  be  consummated. 
NOTICE  TO  INTERESTED  PERSONS:  Since 
Kaplanek  is  the  only  Plan  participant  to 
be  affected  by  the  proposed  transaction, 
the  Department  has  determined  that 


UM 


^The  applicant  rapresenU  that  FGI  is  not  a  Plan 
sponsor  or  a  contributing  employer  to  the  Plan,  and 
that  the  stock  of  FGI  does  not  constitute  "qualifying 
employer  securitiet''  within  the  meaning  of  section 
407(d)(S)oftheAcL 


there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  within  30  days  from  the 
date  of  pubUcation  of  this  notice  of 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Gary 
H.  Lefkowitz  of  the  Etepartment, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Coin  Acceptors,  Inc.  Savings  and 
Protection  Plan  (the  Plan);  Located  in 
St  Louis,  Missouri;  Proposed 
Exemption 

(Application  No.  D-10183] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procediues  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  past  sale  by  the 
Plan  of  certain  pubhcly  traded  securities 
(the  Securities)  to  Coin  Acceptors,  Inc. 
(Coin  Acceptors),  a  party  in  interest 
with  respect  to  the  Plan,  provided  that  - 
the  following  conditions  weie  satisfied: 
(1)  the  sale  was  a  one-time  transaction 
for  cash;  (2)  the  Plan  paid  no 
commissions  nor  other  expenses 
relating  to  the  sale;  (3)  the  purchase 
price  was  the  aggregate  fair  market  value 
of  the  Seciuities  as  of  the  date  of  the 
sale,  as  determined  by  the  Plan's 
independent  investment  manager  by 
reference  to  the  closing  prices  for  the 
Securities  on  the  New  York  Stock 
Exchange  (NYSE);  and  (4)  the  terms  of 
the  sale  were  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm's 
length  transaction  with  an  imrelated 
party. 

EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  September  29, 1995. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  a  401(k)  feature  sponsored  by  Coin 
Acceptors.  Coin  Acceptors  is  engaged  in 
the  business  of  manufacturing  coin  and 
currency  handling  devices  for  use  in 
vending  machines.  As  of  September  29, 
1995  the  Plan  had  approximately  1,000 
participants  and  total  assets  of 
approximately  $10,000,000.  Effective 
September  29, 1995,  the  Mercantile 
Bank  of  St.  Louis,  N.A.  became  the  Plan 
trustee. 


2.  Among  the  assets  of  the  Plan  were 
the  Securities,  which  were  14  pubhcly 
traded  securities  originally  purchased 
by  the  Plan  on  the  open  market.  These 
14  Securities  were:  Actava  Group, 
Bristol  Myers  Squibb  Co.,  Qticorp, 
Exide  Corp.,  Grace  WR  &  Co.,  MBIA, 
Inc.,  MGIC  hivestment  Corp.,  Mercantile 
Bancorp,  Inc.,  Many  Land  &  Investment 
Co.,  Pep  Boys  Manny  Moe  &  Jack,  Sim 
Microsystems,  Inc.,  Sysco  Corp.,  United 
Healthcare  Corp.,  and  Verifbne,  Inc.  On 
September  29, 1995,  Coin  Acceptors 
purchased  the  Securities  fittm  the  Plan 
for  a  total  of  $998,519.  The  Plan 
realized,  in  the  aggregate,  a  gain  of 
approximately  $243,737  as  a  result  of 
the  sale. 

The  appUcant  represents  that  all  the 
Plan's  assets  were  being  Uquidated  at 
that  time  in  connection  with  a 
modification  to  the  Plan.  Effective 
October  1, 1995,  the  Plan  permitted 
participants  to  direct  the  investment  of 
their  respective  individual  accounts 
among  six  mutual  funds.  Coin 
Acceptors,  which  maintains  its  own 
investment  portfoUo,  was  interested  in 
purchasing  14  of  the  Plan's  secmities 
which  were  to  be  Uquidated.  The 
appUcant  represents  that  the  purchase 
price  of  $998,519  was  the  aggregate  fair 
market  value  of  the  Securities  as  of  the 
date  of  the  sale.  The  fair  market  value 
of  the  Seciuities  was  determined  by  Pin 
Oak  Capital,  Ltd.,  one  of  the  Plan's 
independent  investment  managers,  by 
reference  to  the  closing  prices  of  the 
Seciuities  on  the  NYSE  on  September 
28, 1995  quoted  in  the  Wall  Street 
Journal  on  September  29, 1995.  the  date 
of  the  sale.  The  appUcant  maintains, 
therefore,  that  the  terms  of  the  sale  were 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party.  The 
sale  was  a  one-time  transaction  for  cash, 
and  the  Plan  paid  no  commissions  nor 
other  expenses  relating  to  the  sale. 
Further,  the  costs  of  this  exemption 
appUcation  wiU  be  borne  by  the 
appUcant. 

The  appUcant  represents  that  selling 
the  Securities  to  Coin  Acceptors,  in  Ueu 
of  selling  them  on  the  open  market,  was 
in  the  interests  of  the  Plan  because  it 
saved  the  Plan  brokerage  commissions 
totalling  at  least  $T,458  (based  on  a 
commission  of  $0.06  per  share).  In 
addition,  the  Plan  had  the  use  of  the 
sale  proceeds  two  business  days  earUer 
than  if  the  Plan  had  sold  the  Securities 
on  the  open  market  through  a  broker. 

The  appUcant  represents  they  were 
not  aware  that  Che  sale  would  constitute 
a  violation  of  the  prohibited  transaction 
provisions  of  the  Act  until  October  24,   . 
1995,  when  the  appUcant's  accoimtants 
conducted  the  annual  audit  of  the  Plan. 


Outside  legal  counsel  was  then 
consulted,  and  it  was  recommended  that 
Coin  Acceptors  file  an  appUcation-for  a 
retroactive  exemption. 

5.  In  summary,  the  appUcant 
represents  that  the  subject  transaction 
satisfied  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  for  the  foUowing  reasons:  (1)  the 
sale  was  a  one-time  transaction  for  cash; 
(2)  the  Plan  paid  no  commissions  nor 
other  expenses  relating  to  the  sale;  (3) 
the  purchase  price  was  the  aggregate  fair 
market  value  of  the  Securities  as  of  the 
date  of  the  sale,  as  determined  by  the 
Plan's  independent  investment  manager 
by  reference  to  the  closing  prices  for  the 
Securities  on  the  NYSE;  and  (4)  the 
terms  of  the  sale  were  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaction  with  an 
imrelated  party. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  aU  interested  persons 
by  personal  deUvery  and  by  fiist-class 
mail  within  15  days  of  the  date  of 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  pubUshed  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  conunent  and/ 
or  to  request  a  hearing  with  respect  to 
the  proposed  exemption.  Comments  and 
requests  for  a  hearing  are  due  within  45 
days  of  the  date  of  pubUcation  of  this 
notice  in  the  Fedend  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  foUowing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 


employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  wiU  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  appUcation  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  28th  day  of 
February,  1996. 
Ivan  Strasfeld, 

Director  of  Exemption  Detenninations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[PR  Doc.  96-5022  Filed  3-4-96;  8:45  am] 

BILLMQ  COOE  4510-2S-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  08-019] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
SUMMARY:  NASA  hereby  gives  notice 
that  3M  Company  of  St.  Paul,  Minnesota 
55144-1000,  has  requested  an  exclusive 
Ucense  to  practice  the  invention 
protected  by  a  U.S.  Patent  Application 
entitled  "Anti-Icing  or  De-icing  Fluid," 
NASA  Cast  No.  ARC-12,069-2.  which 
was  filed  iii  the  U.S.  Patent  and 
Trademark  Office  on  January  24, 1996, 
and  assigned  to  the  United  States  of 
America  as  represented  by  the 


Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  Ucense  should  be  sent  to  Mr. 
Ken  Warsh,  Patent  Counsel,  Ames 
Research  Center. 

DATES:  Responses  to  this  Notice  must  be 
received  by  (insert  60  days  from  the  date 
of  pubUcation  in  the  in  the  Federal 
Register). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ken  Warsh,  Patent  Counsel,  Ames 
Research  Center,  Mail  Code  202A-3, 
Moffett  Field,  CA  94035:  telephone 
(415)  604-1592. 

Dated:  February  26, 1996. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  96-»990  Filed  3-4-96:  8:45  am) 
BILLING  COOE  7$1»-10-M 

[Notice  96-023] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Air  Products  and  Chemicals,  Inc.  of 
Allentown,  Pennsylvania  has  requested 
an  exclusive  Ucense  to  practice  the 
invention  described  and  claimed  in  a 
pending  U.S.  Patent  appUcation, 
entitled  "Two-Phase  QuaUtv/Flow 
Meter,"  NASA  Case  Number  KSC- 
11725,  which  is  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  Ucense  to  Air  Products  and 
Chemicals,  Inc.  should  be  sent  to  Ms. 
Beth  Vrioni,  Patent  Attorney.  John  F. 
Kennedy  Space  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  May  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Beth  A.  Vrioni,  John  F.  Kennedy 
Space  Center.  Mail  Code:  DE-TPO. 
Kennedy  Space  Center.  FL  32899; 
telephone  (407)  867-2544. 

Dated:  February  26. 1996. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc.  96-4986  Filed  3-4-96;  8:45  am] 
BiLUNG  CODE  7S1(M)1-M 


[Notice  96-021] 

Notice  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 


Space  Administration. 
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action:  Notice  of  Prospective  Patent 
License. 


ss 


r:  NASA  hereby  gives  notice 
that  Aqua-Terre-Aqua  Technologies 
Corpcvation  of  1240  Valley  Bek  Road, 
Cleveland,  Ohio  44131.  has  applied  for 
a  partially  exclusive  license  to  practice 
the  invention  described  and  claimed  in 
U.S.  Patent  No.  5,373.110.  entitled  "ion 
Exdiaage  Polymer  and  Method  of 
Making,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  field  of  use  will  be  limited  to 
removal  of  heavy  metals  from  industrial 
%va8te  water.  Written  objections  to  the 
procpecttve  giant  of  a  license  to  Aqiia- 
Terra-Aqua  Technologies  Corporation 
should  he  sent  to  Mr.  Kent  Stone. 
DATES:  Responses  to  this  Notice  must  be 
received  by  (insert  60  days  from  date  of 
publication  in  the  Federal  Roister). 
FOR  FUfVTHER  iVOfMATION  CONTACT: 
Mr.  Kent  Stone.  Patent  Attorney,  NASA 
Lewis  Research  Center,  Cleveland,  Ohio 
44135:  telephone  (216)  433-2320. 

Dited:  FBfaruuy  26, 1996. 
BdwardA.iyaaUB, 
Getutal  Couiud.  ' 

[PR  Doc  96-«988  Piled  3  4  06;  8:45  am] 
■UMQ  OOOe  7S1»-»t-M 


PMIoeM-Oiq 

NotlC6  of  Piuip#cllv6  Pstmt  Llcsnss 

AOENCV:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 


UM  I 


r:  NASA  hereby  gives  notice 
that  Atlas  Technology  Corporation,  of 
6000  Paric  of  Commerce,  Boulevard, 
Suite  E,  Boca  Ratcm,  Florida  33487,  has 
requested  an  exclusive  license  to 
practice  the  invention  protected  by  U.S. 
Patent  No.  5,355,724  entitled  "Optical 
Broadcasting  Wind  Indicator,"  which 
%ras  issued  on  October  18, 1994,  and  is 
assigned  to  the  National  Aeronautics 
"  and  Space  Administration.  Written  . 
objections  to  the  prospective  grant  of  a 
hoense  should  be  sent  to  Mr.  William  J. 
Sheehan,  Patent  Coimsel,  Kennedy 
Space  Center. 

DATES:  Response  to  this  notice  must  be 
received  by  (insert  60  days  from  date  of 
publication  in  the  Federal  Register). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  J.  Sheehan,  Patent 
Attorney,  Kennedy  Space  Center,  Mail 
Code  DE-TPO,  Kennedy  Space  Center, 
FL  32899;  (407)  867-2544. 


Dated:  February  26. 1996. 
Edward  A.  Frankle. 
General  Counsel. 

(PR  Doc.  96-4991  Filed  3-4-96;  8:45  am] 
BILUNQ  CODE  TSIO-OI-M 

[Notice  96-022] 

Notlc*  of  Prospective  Patsnt  Ucsnse 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  The  Invention  Factory,  P.O.  Box 
1033.  Waitsfield,  Vermont  05673,  has 
applied  for  a  partially  exclusive  license 
to  practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  5,373,100, 
entitled  "Ion  Exchange  Polymer  and 
Method  of  Making,"  which  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  The  field  of  use  will  be 
limited  to  removal  of  heavy  metals  from 
aqueous  foods,  including  maple  syrup, 
other  than  water.  Written  objections  to 
the  prospective  grant  of  a  license  to  The 
Invention  Factory  should  be  sent  to  Mr. 
Kent  Stone. 

DATES:  Responses  to  this  Notice  must  be 
received  by  (insert  60  days  from  date  of 
publication  in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kent  Stone.  Patent  Attorney,  NASA 
Lewis  Research  Center,  Cleveland,  Ohio 
44135;  telephone  (216)  433-2320. 

Dated:  February  26, 1996. 
Edward  A.  Frankle, 
General  Counsel 

[PR  Doc.  96-4987  Filed  3-4-96;  8:45  am] 
BIUJNQ  CODE  7910-01-M 

[Notice  96-024] 

Notice  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Lee  Associates,  Inc.  of  313  West 
Shore  Road,  South  Hero,  Vermont 
05486,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,373,110,  entitled  "Ion 
Exchange  Polymer  and  Method  of 
Making,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 


The  fields  of  use  will  be  limited  to:  (i) 
Test  kits  for  water  purity;  and  (ii) 
recover  of  precious  metals  for  ores  and 
electroplating  processing  materials. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Lee  Associates.  Inc. 
shoiUd  be  sent  to  Mr.  Kent  Stone. 
DATES:  Responses  to  this  Notice  must  be 
received  by  (insert  60  days  bam  date  of 
pubUcation  in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kent  Stone,  Patent  Attorney.  NASA 
Lewis  Research  Center.  Cleveland.  Ohio 
44135;  telephone  (216)  433-2320. 

Dated:  February  26, 1996. 
Edward  A.  Frankle, 
General  Counsel. 

[PR  Doc  96-5112  Piled  3  4  06;  8:45  am] 
MUJNQ  COOC  7S10-01-M 

[Nonce  9S-017] 

Notioe  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics.and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Microcosm,  Inc.,  of  Annapolis 
Junction,  Maryland,  has  applied  for  an 
exclusive  hcense  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,485,482,  entitled  "Method 
for  Design  and  Construction  of  Efficient, 
Fundamental  Transverse  Mode 
Selected,  Diode  Pumped,  SoUd  State 
Lasers,"  which  is  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Microcosm,  Inc. 
should  be  sent  to  Mr.  R.  Dennis 
Merchant,  Patent  Counsel,  NASA 
Goddard  Space  FUght  Center,  Code  204, 
Greenbelt,  Maryland  20771. 
DATES:  Response  to  this  Notice  must  be 
received  by  (insert  60  days  from  date  of 
pubUcation  in  the  Federal  Register). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  Dennis  Merchant,  Patent 
Counsel,  (301)  286-7351. 

Dated:  February  26, 1996. 
Edward  A.  Frankle, 
General  Counsel. 

[PR  Doc.  96-4992  Piled  3-4-96;  8:45  am] 
BILLING  COOC  7S1»-01-M 

[Notice  96-020] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 


Space  Administration. 


ACTION:  Notice  of  Prospective  Patent 
License. 

summary:  NASA  hereby  gives  notice 
that  Moen  Incorporated  of  15300  Al 
Moen  Drive,  North  Olmstead,  Ohio 
44070,  has  applied  for  a  partially 
exclusive  Ucense  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5.373,110,  entitled  "Ion 
Exchange  Polymer  and  Method  of 
Making,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  field  of  use  will  be  limited  to 
removal  of  lead  from  drinking  water. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Moen  Incorporated 
should  be  sent  to  Mr.  Kent  Stone. 
DATES:  Responses  to  this  Notice  must  be 
received  by  (insert  60  days  from  date  of 
publication  in  the  Federal  Register). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kent  Stone,  Patent  Attorney,  NASA 
Lewis  Research  Center,  Cleveland,  Ohio 
44135;  telephone  (216)  433-2320. 

Dated:  February  26, 1996. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  96-4989  Filed  3^1-96;  8:45  am] 
BILLING  CODE  7510-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Privacy  Act  of  1974;  Amendment  to  an 
Existing  System  of  Records 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Amendment  to  an  existing 

system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (Privacy  Act),  the 
National  Credit  Union  Administration 
(NCUA  or  NCUA  Board)  is  publishing 
amendments  to  the  existing  system  of 
records  entitled  Investigative  Reports 
Involving  Any  Crime  or  Suspected 
Crime  against  a  Credit  Union,  NCUA 
(NCUA  15)  and  is  amending  appendix  B 
to  its  System  of  Records.  The  changes  to 
NCUA  15  reflect  a  new  interagency 
suspicious  activity  reporting  process, 
combining  the  criminal  referral  and 
suspicious  financial  transactions 
reporting  requirements  of  the  federal 
financial  regulatory  agencies  and  the 
U.S.  Department  of  the  Treasury 
(Treasury),  and  involving  the  use  of  a 
new  computerized  database  maintained 
by  the  Financial  Crimes  Enforcement 
Network  (FinCEN),  of  the  Treasury,  on 
behalf  of  these  agencies  and  Treasury. 
Additional  changes  are  made  to  NCUA 


15  to  update  the  system.  The  changes  to 
appendix  B  (which  applies  to  all  of 
NCUA  Systems  of  Records)  updates  the 
listing  of  NCUA  regional  offices  and  the 
states  covered  by  each  region. 
EFFECTIVE  DATE:  The  revised  system  will 
become  effective  without  further  notice 
on  April  1, 1996.  unless  comments 
postmarked,  received  or  posted  on 
NCUA's  Electronic  Bulletin  Board  on  or 
before  April  1  cause  a  contrary  decision. 
If  based  on  NCUA's  review  of  comments 
received,  changes  are  made,  NCUA  will 
publish  a  new  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan.  Special  Counsel  to  the 
General  Counsel.  NCUA.  1775  Duke 
Street,  Alexandria,  VA  22314-3428. 
SUPPLEMENTARY  INFORMATION:  Section 
(e)(4)  of  the  Privacy  Act  of  1974.  5 
U.S.C.  552a(e)(4)  (Privacy  Act),  requires 
each  agency  to  publish  a  notice  of  the 
establishment  of  or  revision  to  each 
system  of  records  maintained  by  the 
agency.  The  NCUA  Board  is  amending 
existing  system  NCUA  15  by  changing 
its  name  from  "Investigative  Reports 
Involving  Any  Crime  or  Suspected 
Crime  Against  a  Credit  Union.  NCUA" 
to  "Investigative  Reports  Involving  Any 
Crime.  Suspected  Crime  or  Suspicious 
Activity  Against  a  Credit  Union, 
NCUA."  Other  changes  to  the  system  are 
discussed  below.  Exemption  rules 
promulgated  pursuant  to  exemption        ^ 
(k)(2)  of  the  Privacy  Act,  5  U.S.C. 
552a(k)(2),  continue  to  apply  for  the 
amended  system. 

Certain  of  the  changes  to  the  system 
reflect  an  agreement  between  FinCEN 
and  the  NCUA  Board,  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  the  Office  of  Thrift  Supervision 
(OTS),  and  the  Federal  Reserve  Board 
(FRB)  (the  federal  financial  regulatory 
agencies)  to  store  Suspicious  Activity 
Reports  (SAR)  in  electronic  form  in  a 
database  maintained  by  FinCEN  and 
located  in  Detroit,  Michigan.  The  SAR  is 
being  adopted  by  all  federal  financial 
regulatory  agencies  and  by  the  Treasury 
as  a  replacement  for  the  Criminal 
Referral  Form,  which  has  been  in  use  by 
financial  institutions  to  report  suspected 
criminal  activity  by  individuals  to  the 
federal  financial  regulatory  agencies  and 
the  federal  law  enforcement  authorities 
(see  FRB,  OCC  and  OTS  proposed 
rulemakings  at  60  FR  34481,  July  3,   ^ 
1995;  60  FR  34476,  July  3, 1995;  and  60 
FR  36366,  July  17, 1995;  respectively). 
NCUA  will  be  amending  its  criminal 
referral  form  regulation  (12  CFR  part 
748)  at  a  later  date.  Information  from  the 
Criminal  Referral  Form  has  always  been 
included  in  the  existing  system  and 
similar  information  will  continue  to  be 


collected  by  the  SAR.  In  addition  to 
reports  of  suspected  criminal  activity, 
the  SAR  will  also  allow  a  credit  union 
or  other  financial  institution  to  report 
suspicious  financial  transactions  under 
federal  money  laundering  statutes, 
pursuant  to  Treasiuy  regulations.  (31 
CFR  part  103).  Some  of  this  information 
is  currently  reported  on  currency 
transaction  reports  required  to  be  filed 
by  financial  institutions.  Only  the 
information  collected  by  the  SAR,  and 
its  status  updates,  will  be  located  in  the 
database  maintained  by  FinCEN;  all 
other  information  in  the  system  will  be 
located  at  the  NCUA. 

Pursuant  to  the  interagency  agreement 
between  FinCEN  and  the  federal 
financial  regulatory  agencies.  FinCEN 
will  manage  a  computerized  database 
containing  the  SAR  and  status  updates, 
which  is  information  currently  collected 
and/or  maintained  separately  by  each  of 
the  federal  financial  regulatory  agencies. 
With  regard  to  this  database,  only  those 
records  that  are  generated  under  the 
jurisdiction  of  the  NCUA  Board  are 
considered  to  be  NCUA  records  for 
purposes  of  the  Privacy  Act.  Access  to 
and  use  of  these  NCUA  records  by  other 
agencies  will  continue  to  be  governed 
by  the  routine  uses  in  NCUA's  System 
15. 

Accordingly,  the  "Routine  Uses" 
element  is  being  amended  to  reflect  the 
sharing  among  federal  financial 
regulator)'  agencies  and  law 
enforcement  agencies  of  the  information 
collected  by  the  SAR  and  the  status 
updates.  Additionally,  the  "Safeguards  ' 
element  is  amended  to  add  that  on-line 
access  to  the  computerized  database 
maintained  by  FinCEN  is  limited  to 
authorized  individuals  who  have  been 
specified  by  each  federal  financial 
regulatory  agency  and  Treasury',  and 
who  have  been  issued  a  nontransferable 
identifier  or  password. 

Other  amendments  reflect  an  overall 
update  to  the  system  including  the 
addition  of  "persons  participating  in  the 
affairs  of  a  credit  union"  as  a  category 
of  individuals  covered  by  the  system ; 
the  addition  of  a  paragraph  explaining 
the  purpose  of  the  system;  the  addition 
of  several  routine  uses  and  record 
source  categories;  and  changes  in  the 
system  manager  and  address.  The 
exemption  for  this  system  of  records 
continues  to  be  {k)(2),  because  the 
information  consists  of  investigatory 
material  compiled  for  law  enforcement 
purposes. 

The  NCUA  Board  is  also  updating 
appendix  B  to  its  Systems  of  Records,  to 
reflect  correct  addresses  for  the  six 
NCUA  regional  offices  and  the  states 
covered  bv  each. 
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In  accordance  with  5  U.S.C.  5S2(r),  a 
report  of  this  amended  system  of 
records  is  being  filed  v/iih  the  President 
of  the  Senate,  the  Speaker  of  the  House 
of  Representatives,  and  the  Director  of 
the  C^ce  of  Man^ement  and  Budget 
(OMB).  OMB  has  oversight  authority 
over  agency  implementation  of  the 
Privacy  Act.  This  amended  system  of 
records  will  become  effective  on  April 
1. 1996,  without  further  notice,  imless 
the  Board  publishes  a  notice  to  the 
contrary  in  the  Federal  Register. 

Accordingly,  the  Board  has  amended 
the  system  of  records  NCUA  15,  newly 
entitled  "Investigative  Reports  Involving 
Any  Crimes,  Suspected  Qime  or 
Suspicious  Activity  Against  a  Credit 
Union,  NCUA",  and  appendix  B  to  its 
Systems  of  Records  as  follows: 

NCUA-15  1 


Investigative  Reports  Involving  Any 
Crime,  Suspected  Crime  or  Suspicious 
Activity  Against  a  Credit  Union,  NCUA. 

SVSTBI  location: 

Office  of  General  Coimsel,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428.  Computerized  records  of 
Suspicious  Activity  Reports  (SAR),  with 
statiis  updates,  are  managed  by  the 
Financial  Crimes  Enforcement  Network 
(FinCEN),  Department  of  the  Treasury, 
pursuant  to  a  contractual  agreement, 
and  are  stored  in  Detroit,  Michigan. 
Authorized  personnel  at  NCUA's 
Central  Office  and  six  regional  offices 
have  on-line  access  to  the  computerized 
database  managed  by  FinCEN  through 
individual  work  stations  that  are  linked 
to  the  database  central  computer. 

CATEOOMES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Directors,  officers,  committee 
members,  employees,  agents,  and 
perscms  participating  in  the  conduct  of 
the  afiiairs  of  federally  insiired  credit 
unions  who  are  reported  to  be  involved 
in  suspected  criminal  activity  or 
suspicious  financial  transactions  and 
are  referred  to  law  enforcement  officials; 
and  other  individuals  who  have  been 
involved  in  irregularities,  violations  of 
law,  or  unsafe  or  unsound  practices 
refraenced  in  documents  received  by  the 
NCUA  in  the  course  of  exercising  its 
supervisory  functions. 


UMI 


CAinOMB  OF  NECOROS  M  THE  SYSrai: 

Inter-  and  intra-agency 
correspondence,  memoranda  and 
reports.  The  SAR  contains  information 
identifying  the  credit  union  involved, 
the  suspected  person,  the  type  of 


suspicious  activity  involved,  and  any 
witnesses. 

AUTNORrTY  FOR  MADfTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1786  and  1789. 

PURPOSE(S): 

The  overall  system  serves  as  a  NCUA 
repository  for  investigatory  or 
enforcement  information  related  to  its 
responsibility  to  examine  and  supervise 
federally  insured  credit  unions.  The 
system  maintained  by  FinCEN  serves  as 
the  database  for  the  cooperative  storage, 
retrieval,  analysis,  and  use  of 
information  relating  to  Suspicious 
Activity  Reports  made  to  or  by  the 
NCUA  Board,  the  Federal  Reserve 
Board,  the  Office  of  the  Comptroller  of 
the  Currency,  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of 
Thrift  Supervision,  (collectively,  the 
federal  financial  regulatory  agencies), 
and  FinCEN  to  various  law  enforcement 
agencies  for  possible  criminal,  civil,  or 
administrative  proceedings  based  on 
known  or  suspected  violations  affecting 
or  involving  persons,  financial 
institutions,  or  other  entities  under  the 
supervision  or  jurisdiction  of  such 
federal  financial  regulatory  agencies. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  to: 

(1)  Determine  if  any  further  agency 
action  should  be  teiken. 

(2)  Provide  the  federal  financial 
regulatory  agencies  and  FinCEN  with 
information  relevant  to  their  operations; 

(3)  Disclose  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(4)  With  regard  to  formal  or  informal 
enforcement  actions;  release 
information  pursuant  to  12  U.S.C. 
1786{s),  which  requires  the  NCUA 
Board  to  publish  and  make  available  to 
the  public  final  orders  and  written 
agreements,  and  modifications  thereto; 
and 

(5)  Standard  routine  uses  as  set  forth 
in  appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETREVMQ,  ACCESSMG,  RETAINMQ,  AND 
OISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  will  be  maintained  in 
electronic  data  processing  systems  and 
paper  files. 

RETREVABNJTY: 

Computer  output  and  file  folders  are 
retrievable  by  indexes  of  data  fields, 
including  name  of  the  credit  union, 
NCUA  Region,  and  individuals'  names. 


SAFEGUARDS: 

Paper  records  and  word  processing 
discs  are  stored  at  the  NCUA  in  lockable 
metal  file  cabinets.  The  database 
maintained  by  FinCEN  complies  with 
appUcable  security  requirements  of  the 
Etepartment  of  the  Treasury.  On-line 
access  to  the  information  in  the  database 
is  limited  to  authorized  individuals  who 
have  been  designated  by  each  federal 
financial  regulatory  agency  and  FinCEN, 
and  each  such  individual  has  been 
issued  a  nontransferable  identifier  or 
password. 

RETENTION  AND  DBP06AL: 

Records  are  maintained  indefinitely. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

General  Counsel.  NCUA.  1775  Duke 
Street,  Alexandria,  VA  22314-3428. 

NomcATioN  procedures: 

Inquiries  should  be  sent  to  the  System 
Manager  as  noted  above. 

RECORD  access  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  received  by  the  NCUA 
Board  from  various  sovuces,  including, 
but  not  limited  to  law  enforcement  and 
other  agency  personnel  involved  in 
sending  inqxiiries  to  the  NCUA  Board. 
NCUA  examiners,  credit  union  officials, 
employees,  and  members.  The 
information  maintained  by  FinCEN  is 
compiled  from  SAR  and  related 
historical  and  updating  forms  compiled 
by  financial  institutions,  the  NCUA 
Board,  and  the  other  federal  financial 
regulatory  agencies  for  law  enforcement 
purposes.    "^ 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

This  system  is  exempt  from  5  U.S.C. 
552a{c)(3),  (d)(1),  (d)(2),  {d)(3),  (d)(4), 
(e)(1),  (e)(4)  (G),  (H)  and  (I),  and  (f)  of 
the  Privacy  Act  pxirsuant  to  5  U.S.C. 
552a(k)(2). 

Appendix  B-^Jst  of  Regional  Offices 
(Addresses  and  States  Covered  by  Each 
Region) 

I.  NCUA  Region  I  OSice:  9  Washington 
Square,  Washington  Avenue  Extension, 
Albany,  NY  12205,  Phone:  518-464-4180, 
FAX:  518-464-4195.  States  covered: 
Connecticut,  Maine,  Massachusetts,  NeW 
Hampshire,  New  York,  Rhode  Island. 
Vemiont. 

n.  NCUA  Region  II  Office:  1775  Duke 
Street,  Suite  4206,  Alexandria,  VA  22314- 
3437,  Phone:  703-838-0401,  FAX:  703-838- 
0571.  States  covered:  Delaware,  District  of 


Columbia,  Maryland,  New  Jersey. 
Pennsylvania.  Virginia.  West  Virginia. 

m.  NCUA  Region  ID  Office:  7000  Central 
Parkway,  Suite  1600.  Atlanta.  GA  30328, 
Phone-r  404-396-4042.  FAX:  404-698-8211. 
States  covered:  Alabama,  Arkansas.  Florida, 
Geoigia,  Kentucky,  Louisiana.  Mississippi, 
North  Carolina,  Puerto  Rico.  South  Carolina 
Tennessee,  Virgin  Islands. 

IV.  NCUA  Region  IV  Office:  4225 
Naperville  Road,  Suite  125.  Lisle.  IL  60532. 
Phone:  708-245-1000,  FAX:  708-245-1016. 
States  covered:  Illinois,  Indiana,  Michigan, 
Missouri,  Ohio,  Wisconsin. 

V.  NCUA  Region  V  Office:  4807  Spicewood 
Springs  Road,  Suite  5200.  Austin,  TX  78759- 
8490,  Phone  512-482-4500,  FAX:  512-482- 
4511.  States  covered:  Arizona,  Colorado. 
Iowa.  Kansas,  Minnesota.  Nebraska.  New 
Mexico,  North  Dakota.  Oklahoma,  South 
Dakota,  Texas,  Utah,  Wyoming. 

VI.  NCUA  Region  VI  Office:  2300  Clayton 
Road,  Suite  1350.  Concord,  CA  94520,  Phone: 
510-825-6125.  FAX:  510-486-3729.  States 
covered:  Alaslca.  American  Samoa. 
California,  Guam,  (lawaii,  Idaho.  Montana, 
Nevada,  Oregon,  Washington. 

By  the  National  Credit  Union 
Administration  Board  on  this  29th  day  of 
February,  1996. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  96-  5111  Filed  3-4-96;  8:45  am] 

BILUNa  CODE  753»-ei-U 


NUCLEAR  REGULATORY 
COMMI3SiON 

Synshine  Act  Meeting 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  March  4, 11, 18,  and  25, 
1996. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  March  4 

Thursday,  March  7 
4:00  p.m. 
AfGrmation  Session  (Public  Meeting) 
a.  Cleveland  Electric  Illuminating  Co. — 
,  Licensee's  Petition  for  Review  of  LBP- 
95-17 
(Contact:  Andrew  Bates,  301-415-1963) 

Friday,  March  8 

1:00  p.m. 
Briefing  by  Low  Level  Waste  Fonun 

(LLWF)  (PubUc  Meetmg) 
(Contact:  Jim  Kennedy,  301-415-6668) 
2:30  p.m. 
Briefing  on  Design  Certification  Issues 

(Public  Meeting) . 
(Contact:  Ted  Quay,  301-415-1118) 

Week  of  March  11— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  March  11. 


Week  of  March  1»— Tentative 

Tuesday,  March  19 

10:30  a.m. 
Briefing  on  U.S.  Enrichment  Corporation 

Certification  (Public  Meeting) 
(Contact:  John  Hickey,  301-415-7192) 

Week  of  Marrh  ZS— Tentative 

Wednesday,  March  27 

10:30  a.m. 
Meeting  with  Nuclear  Safety'  Research 

Review  Conunittee  (NSRRC)  (Public 

Meeting) 
(Contact:  Jose  Cortez,  301-415-6596) 

ADOmONAL  INFORMATION:  By  a  vote  of  3- 
0  on  February  27,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  'Sequoyah  Fuel 
Corporation  and  General  Atomics;  LBP- 
95-18  Approving  Joint  Settlement  with 
Sequoyah  Fuels  Corp.'  and  'Yankee 
Atomic  Electric  Company  (Yankee 
Nuclear  Power  Station),  Docket  No.  50- 
029'"  (PUBUC  MEETING)  be  held  on 
February  27,  and  on  less  than  one 
week's  notice  to  the  public. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary. 
Atm:  Operations  Branch,  Washington,  D.Q 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb@nrc.gov  or  gkt@nrc.gov. 

Dated:  February  29, 1996. 
William  M.  Hill,  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 
(FR  Doc.  96-5208  Filed  3-1-96;  11:41  am) 

BiUJNG  COOE  7S90-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

The  White  House, 
Washington,  February  21, 1996. 

Dear  Mr.  Speaker:  In  accordance  with  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974, 1  herewith  report  three 
rescission  proposals  of  budgetary  resources, 
totaling  $820  million.  These  rescissions  offset 
the  emergency  FY  1996  Defense 
supplemental  appropriations,  which  support 
the  Bosnia  peace  implementation  force.  "The 
rescissions  affect  the  Department  of  Defense. 

Sincerely, 
William  J.  Clinton 


The  Honorable  Newt  Gingrich, 
Speaker  of  the  House  of  Representatives 
Washington,  DC.  20515. 
Note:  A  secret  attachment  to  this  document 
was  not  included  in  the  original  received  bv 
the  OfF.ce  of  the  Federal  Register  and  is  not 
published  in  the  Federal  Ri^iiter. 

Department  of  Defense 

Research.  Dtvelopment.  Test  &■ 
Evaluation.  Air  Force 

Of  the  amounts  appropriated  in  fiscal 
year  1995  "Research,  Development,  Test 
6-  Evaluation,  Air  Force, "  $245,000,000 
is  hereby  rescinded. 

These  funds  are  excess  to 
requirements  and  are  recommended  for 
rescission  to  fund  higher  priority  costs 
associated  with  the  Bosnia  p>eace 
implementation  force. 

Department  of  Defense 

Research,  Development.  Test  fi- 
Evaluation,  Air  Force 

Of  the  amounts  appropriated  in  fiscal 
year  1995  "Other  Procurement,  Air 
Force, "  $265,000,000  is  hereby 
rescinded. 

These  funds  are  excess  to 
requirements  and  are  recommended  for 
rescission  to  fund  higher  priority  costs 
associated  with  the  Bosnia  peace 
implementation  force. 

Department  of  Defense 

Research,  Development.  Test  &■ 
Evaluation.  Air  Force 

Of  the  amounts  appropriated  in  fiscal 
year  1995  "Missile  Procurement.  Air 
Force. "  $310,000,000  is  hereby 
rescinded. 

These  funds  are  excess  to 
requirements  and  are  recommended  for 
rescission  to  fund  higher  priority  costs 
associated  with  the  Bosnia  peace 
implementation  force. 

(FR  Doc.  96-5028  Filed  3-4-96;  8:45  am) 
BILLING  CODE  3110-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

USTR  Announces  Allocation  of  the 
Tariff*rate  Quota  Increase  for  Raw 
Cane  Sugar 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTK)N:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTRl  is 
providing  notice  of  the  country-by- 
country  allocation  of  the  400,000  metric 
ton  increase  in  the  tariff-rate  quota  for 
imported  raw  cane  sugar  for  the  period 
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UM 


that  begins  October  1 ,  1995,  and  ends 
September  30, 1996.  Tbit  is  in  addition 
to  the  previous  pllocations  of  the  tariff- 
rate  quota  of  1,417,195  mt  for  imported 
raw  cane  fi  gar. 

EFFECTIVE  DATE:  January  17. 1996. 

ADDRESSES:  hiquirirs  m:.y  be  mailed  or 
dehvered  to  Tom  Perlins,  Senior 
Economist,  Office  of  Agricultural  Affairs 
(Rocan  421).  Office  of  tLt  United  States 
Trade  Representative,  f  00  17th  Street, 
NW.,  Wafhington,  DC  20508. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Tom  Perkins.  Office  of  Agricultural 
Afiaiis,  202-395-6127. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Additional  U.S.  Note  5  to  chapter  17 
of  tLe  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS),  the  United 
States  maintains  a  tariff-rate  quota  for 
imports  of  raw  sugar,  the  in-quota 
quantity  of  the  tariff-rate  quota  for  the 
p  ?riod  October  1, 1995-September  30, 
1996,  has  been  increased  by  400,000 
metric  tons  by  the  Secretary  of 
Agriculture,  resulting  in  a  new  total  of 
1,817,195  metric  tons,  raw  value. 

Section  404(d)(3)  of  the  Uruguay 
Round  Agreements  Act  (19  U.S.C. 
3601(d)(3))  authorizes  the  President  to 
allocate  the  in-quota  quantity  of  a  tariff- 
rate  quota  for  any  agricultural  product 

1995-96  Raw  Sugar  TRQ  Allocation 

[In  Metric  tons] 


among  supplying  countries  or  customs 
areas.  The  resident  delegated  this 
authority  to  the  United  States  Trade 
Representative  under  paragraph  (3)  of 
Presidential  Proclamation  No.  6763  (60 
FR 1007). 

I  have  determined  to  allocate  the 
increase  in  the  tariff-rate  quota  among 
supplying  coimtries  or  customs  areas. 
Accordingly,  the  country-by-country 
tariff-rate  quota  allocations  in  metric 
tons,  raw  value,  for  raw  cane  sugar 
allowed  into  the  United  States  at  the  in- 
quota  quantity  tariff  rate  for  the  October 
1, 1995-September  30. 1996,  period  are 
as  follows: 


Country 


BiazI 

GolonnOia  ..... 

COflQO  __......„........ 

Canto  (flvoire 

Coato  raca 

Dominical  Republic 
Pfj^if^^ ................. 

B  Salvador 

Qibon  


Guyana . 


lionauras , 


Mauritius 

Mttdco 

Mozambique . 
Nicaragua  — 


Papua  New  Guinaa . 

Paraguay 

Peru ™ 


South  Africa 

SLKids&Netfis 

S««azitond 

Taiivan 

Thaland 

Trinidai^Totxigo 

Uruguay — 

Zhrbatwe 


Total 


Current  fiscal 
year  1996 
allocalion 


58.286 
112.503 

9.488 

14.910 

10.844 

196.541 

32.531 

7.258 

7.258 
20.332 
238.561 
14.910 
35,242 
12.199 

7.258 
65.062 
16.265 

7.256 
13.565 
10,844 
14,910 

7,258 
13,555 
16,265 

7258 
17.621 
28,466 
39.308 

7.258 

7258 

55.574 

182.987 

31,176 

7258 
21,687 
16265 
18,976 

9,488 

7258 
16265 


1.417,195 


AddHional 
adocation 


17,339 

33,468 

2,823 

4,435 

3226 

58,468 

9.677 

0 

0 

6.048 

70,968 

4,435 

10,484 

3,629 

0 

19,355 

4,839 

0 

4.032 

3,226 

4.435 

0 

4,032 

4.839 

0 

5242 

8,468 

11,694 

0 

0 

16.532 

54,435 

9274 

0 

6,452 

4.839 

5.645 

2,823 

0 

4,839 


400,000 


New  fiscal  year 
1996  allocation 


75.623 
145.971 
12.311 
19346 
14,069 
255,009 
42208 

7258 

7258 
26380 
309.528 
19,346 
45,726 
15328 

7258 
84,fl7 
21.104 

7258 
17.587 
14,069 
19346 

7258 
17.587 
21,104 

7258 
22.863 
36.932 
51.002 

7258 

7258 

72.106 

237.422 

40.450 

7258 
28.139 
21,104 
24,622 
12,311 

7258 
21.104 


1.817,195 


The  allocation  includes  the  following 
miniirmni  quota-holding  countries: 
Congo  Cote  d'lvoire,  Gabon,  Haiti, 
Madagascar,  Mexico,  Papua  New 
Guinea,  Paraguay,  St.  Kitts  &  Nevis,  and 
Uruguay. 
Michael  Kantor. 

United  States  Trade  Representative. 
[FR  Doc.  96-4777  Filed  3-4-96;  8:45  am] 
BULMQ  CODE  3110-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-21789;  File  No.  812-8746] 

Tomorrow  Funds  Retirement  Trust,  et 
al. 

February  27. 1996. 

AGENCY:  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Tomorrow  Fimds 
Retirement  Trust  (the  "Trust"),  and 
Weiss,  Peck  k  Greer,  L.L.C.  (the 
"Adviser"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  imder  Section  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPUCATION:  AppUcants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  and  beneficial 
interests  and/or  shares  of  any  other 
investment  company  (or  series  thereof) 
that  is  designed  to  fund  variable 
insurance  products  and  for  which  the 
Adviser,  or  any  of  its  affiUates,  may 
serve  now  or  in  the  future,  as 
investment  adviser,  administrator, 
manager,  principal  imderwriter  or 
sponsor  (collectively,  "Insurance 
Products  Funds")  to  be  sold  to  and  held 
by  (a)  variable  annuity  and  variable  Ufe 
separate  accounts  of  both  affiliated  and 
imaf&liated  life  insurance  companies 
("Participating  Insurance  Companies"), 
and  (b)  quaUfied  pension  and  retirement 
plans  ("QuaUfied  Plans"). 
FILING  DATE:  The  appUcation  was  filed 
on  September  6, 1995,  and  amended  on 
February  20, 1996. 

HEARING  AND  NOTIHCATION  OF  HEARING: 
An  order  granting  the  application  vnll 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  AppUcants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 


by  5:30  p.m.  on  March  25, 1996,  and 
should  be  accompanied  by  proof  of 
service  on  AppUcants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requester's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AppUcants,  Jay  C.  Nadel,  Weiss,  Peck  & 
Greer,  L.L.C.,  One  New  York  Plaza,  New 
York.  New  York  10004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Attorney,  or  Patrice 
M.  Pitts,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  FoUowing 
is  a  simunary  of  the  appUcation.  The 
complete  appUcation  is  available  for  a 
fee  from  the  PubUc  Reference  Branch  of 
the  Commission. 

Applicants'  Representations 

1 .  The  Trust  is  a  series  Delaware 
business  trust  which  is  registered  under 
the  1940  Act  as  an  open-end 
management  investment  company.  The 
Trust  consists  of  six  diversified  series 
mutual  funds  (collectively,  the 
"Funds").  The  Trust's  initial  registration 
statement  on  Form  N-IA  was  declared 
effective  on  November  21,  1995.' 

2.  Each  Fund  of  the  Trust  is 
authorized  to  offer  two  classes  of  shares. 
The  Adviser  Class  of  shares  may  be 
purchased  only  by  Qualified  Plans.  The 
Institutional  Class  of  shares  may  be 
purchased  by  Qualified  Plans  or  by 
separate  accounts  of  Participating 
Insurance  Companies  to  serve  as 
investment  vehicles  for  variable  annuity 
and  variable  life  insurance  contracts. 

3.  Various  fees  and  charges  are 
imposed  by  the  Trust.  The  Tomorrow 
Post-Retirement  Fund  will  pay  the 
Adviser  a  monthly  fee  equal  on  an 
annual  basis  to  0.65%  of  its  average 
dajly  net  assets.  The  remainfng  Fimds 
will  each  pay  the  Adviser  a  monthly  fee 
equal  on  an  annual  basis  to  0.75%  of  the 
Fund's  average  daily  net  assets. 
Pursuant  to  an  administration 
agreement,  the  Adviser  also  will  serve 
as  administrator  for  each  Fund  for 
which  the  Adviser  will  receive  a  fee, 
computed  daily  and  payable  monthly,  at 
an  annual  rate  equal  to  0.09%  of  each 
Fimd's  average  daily  net  assets. 

4.  Applicants  state  that  the  Trust,  on 
behalf  of  each  Fund,  has  adopted  a 
service  plan  piu'suant  to  which  each 


1  File  Nos.  33-60S41  and  811-7315. 


Fund  pays  service  fees  at  an  aggregate 
annual  rate  of  up  to  0.25%  of  a  Fund's 
average  daily  net  assets  attributable  to 
the  Institutional  Class  shares.  The 
service  fee  is  intended  to  be 
compensation  for  QuaUfied  Plan 
fiduciaries  for  providing  personal 
services  and/or  account  maintenance 
services  to  the  underlying  beneficial 
owners  of  the  Institution  Class  shares. 
The  Trust,  on  behalf  of  the  applicable 
Fund,  will  make  monthly  payments  to 
QuaUfied  Plan  fiduciaries  based  on  the 
average  net  asset  value  of  the 
Institutional  Class  shares  which  are 
attributable  to  the  applicable  Qualified 
Plan. 

5.  Shares  of  the  Insurance  Products 
Funds  will  be  offered  to  separate 
accounts  of  other  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  with  one  another,  to  serve 
as  the  investment  vehicle  for  various 
types  of  insurance  products,  which  may 
include  variable  annuity  contracts, 
single  premium  variable  Ufe  insurance 
contracts,  scheduled  premium  variable 
life  insiu-ance  contracts  and  flexible 
premiiun  variable  Ufe  insurance 
contracts. 

6.  AppUcants  state  that  upon 
commencement  of  operation,  each  Fund 
of  the  Trust  will  be  managed  and  its 
shares  will  be  distributed  by  the  Adviser 
which  will  not  be  affiliated  with  any 
Participating  Insurance  Company  whose 
variable  contracts  utilize  the  Trust  as 
the  underlying  investment.  The  Adviser, 
a  Delaware  limited  liability  company, 
consists  of  44  general  principals,  one  of 
whom  is  a  member  of  the  New  York 
Stock  Exchange,  and  certain  associate 
principals.  The  Adviser,  together  with 
its  wholly-owned  subsidiary.  Weiss. 
Peck  &  Greer  Advisers,  Inc..  acts  as 
investment  adviser  for  approximately 
$13  billion  of  institutional  and  private 
investment  accounts. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a).  13(a). 
15(a)  and  15(b)  of  the  1940  Act.^  The 
exemptions  granted  by  Rule  6e-2(b)(15) 
are  available  only  where  a  management 
investment  company  underlying  a  unit 
investment  trust  ("underlying  fund") 
offers  its  shares  "exclusively  to  variable 
life  insurance  separate  accounts  of  the 
life  insurer,  or  of  anv  affiliated  life 


'The  relief  provided  by  Rule  6e-2  is  available  to 
a  separate  account's  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
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insunnoe  company."  Therefore,  the 
reli^  granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  lifB  insurance 
separate  account  that  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  a  variable  aimuity  separate 
account  of  the  same  company  or  of  any 
affiliated  or  unafBhated  life  insurance 
company.  The  use  of  a  common 
management  investment  company  as  the 
underljring  investment  medium  for  both 
variable  aimuity  and  variable  life 
insurance  separate  accounts  of  a  single 
insurance  company  or  of  any  affiliated 
insurance  company  is  referred  to  herein 
as  "mixed  funding." 

2.  In  addition,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  ofiiars  its  shares  to  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  mediiun  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiUated  life  insurance 
companies  is  referred  to  herein  as 
"shued  funding." 

3.  In  connection  with  the  funding  of 
flexible  premiiun  variable  life  insurance 
contracts  issued  through  a  imit 
investment  trust,  Rule  6e-3(Tl(b](15) 
provides  partial  exemptions  £rom 
Sections  9(a),  13(a],  15(a),  and  15(b)  of 
the  1940  Act.3  The  exemptions  granted 
by  Rule  6e-3(T)  are  available  only 
where  a  unit  investment  trust's 
underlying  fund  offers  its  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  wbich  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company 

*  *  *."  Therefore,  Rule  6e-3{T)  permits 
mixed  funding  for  flexible  premiiun 
variable  life  insurance.  However,  Rule 
6e-3(T)  does  not  permit  shared  funding 
because  the  relief  granted  by  Rule  6e- 
3(T)(b)(lS)  is  not  available  with  respect 
to  a  flexible  permium  variable  life 
insurance  separate  accoimt  that  owns 
shares  of  an  underlying  fund  that  also 
ofiisis  its  shares  to  separate  accounts 
(including  flexible  premium  variable 


'The  relief  provided  by  Rule  6e-3(T)  is  available 
to  •  Mparate  account's  investment  adviser, 
pilacipal  underwritar,  and  sponsor  or  depositor. 


life  insurance  separate  accoimts)  of 
unaffiliated  life  insurance  companies. 

4.  Applicants  state  that  the  relief 
granted  by  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  is  not  affected  by  the 
purchase  of  shares  of  an  Insurance 
Products  Fund  by  a  QuaUfied  Plan. 
Applicants  note,  however,  that 
exemptive  relief  is  requested  with 
respect  to  the  sale  of  shares  to  Qualified 
Plans  because  the  separate  accoimts 
investing  in  the  Insurance  Products 
Funds  are  themselves  investment 
companies  seeking  relief  imder  Rules 
6e-2  and  6e-3(T)  and  do  not  wish  to  be 
denied  such  relief  if  the  Insurance 
Products  Funds  sell  shares  to  Qualified 
Plans. 

5.  Applicants  state  that  in  1989,  due 
to  changes  in  the  tax  law,  underlying 
funds  such  as  the  Trust  were  afforded 
the  opportunity  to  increase  their  asset 
base  through  the  sale  of  shares  of  the 
Insurance  Products  Funds  to  QuaUfied 
Plans.  Applicants  state  that  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  contracts. 
The  Code  provides  that  such  contracts 
shall  not  be  treated  as  annuity  contracts 
or  life  insurance  contracts  for  any 
period  in  which  the  investments  are  not, 
in  accordance  with  regulations 
prescribed  by  the  Department  of  the 
Treasury,  adequately  diversified.  On 
March  2, 1989,  the  Department  of  the 
Treasury  issued  regulations  which 
established  diversification  requirements 
for  the  investment  portfolios  underljnng 
variable  contracts.  Treas.  Reg.  §  1.817-5 
(1989).  The  regulations  provide  that,  to 
meet  the  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  The 
regulations  do,  however,  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  investment 
company  to  be  held  by  the  trustee  of  a 
qualified  pension  or  retirement  plan 
without  adversely  affecting  the  abiUty  of 
shares  in  the  same  investment  company 
also  to  be  held  by  the  separate  accounts 
of  insurance  companies  in  connection 
with  their  variable  contracts.  Treas.  Reg. 
§1.817-5(f)(3)(iii). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  company  to  both 
separate  accounts  and  qualified  pension 
and  retirement  plans  could  not  have 
been  envisioned  at  the  time  of  the 


adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15). 

7.  AppUcants  therefore  request  that 
the  Commission,  imder  its  authority  in 
Section  &(c)  of  the  1940  Act,  giant  reUef 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereimder  to  the 
extent  necessary  to  permit  mixed  and 
shared  funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  is  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  to,  or  principal  underwriter  for, 
any  registered  open-end  investment 
company  if  an  affiUated  person  of  that 
company  is  subject  to  any 
disquahfication  specified  in  Sections 
9(a)(1)  or  9(a)(2).  Rule  6e-2(b)(15)  (i) 
and  (ii)  and  Rule  6e-3(T)(b)(15)  (i)  and 
(ii)  provide  exemptions  from  Section 
9(a)  under  certain  circumstances,         "^ 
subject  to  limitations  on  mixed  and 
shared  funding.  The  reUef  provided  by 
Rules  6e-2(b)(15)(i)  and  6e- 
3(T)(b)(15)(i]  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  life  insurer,  or  any  of  its  affifiates, 
so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  adndnistration  of  the  underlying 
fund.  The  relief  provided  by  Rules  6e- 
2(b)(lS)(ii)  and  6e-3(T)(b)(15)(ii) 
permits  the  fife  insurer  to  serve  as  the 
underlying  fund's  investment  adviser  or 
principal  underwriter,  provided  that 
none  of  the  insurer's  personnel  who  are 
ineUgible  purauant  to  Section  9(a) 
participate  in  the  management  or 
administration  of  the  fund. 

9.  AppUcants  state  that  the  partial 
reUef  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9(a),  in  effect,  limits  the 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compUance  with  Section  9  to 
that  which  is  appropriate  in  Ught  of  the 
poUcy  and  purposes  of  Section  9. 
AppUcants  state  that  Rules  6e-2  and  6e- 
3(T)  recognize  that  it  is  not  necessary  for 
the  protection  of  investors  or  for  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 
many  individuals  employed  by  the 
Participating  Insurance  Companies, 
most  of  whom  will  have  no  involvement 
in  matters  pertaining  to  an  investment 
company  within'that  organization. 
AppUcants  note  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Insurance 
Products  Funds.  Therefore,  Applicants 
submit  that  there  is  no  regulatory  reason 
to  apply  the  provisions  of  section  9(a)  to 
the  many  individuals  in  various 
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unaffiUated  insurance  companies  (or 
affiUated  companies  of  Participating 
Insurance  Companies)  that  may  utilize 
the  Trust  as  the  funding  medium  for 
variable  contracts. 

10.  Rules  6e-2(b)(15)(iu)  and  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  Sections  13(a),  15(a), 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commission  to  require  "pass- 
through"  voting  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account,  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
contract  ownere  in  certain  limited 
circiunstances. 

11.  Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  an 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investment 
of  an  underljdng  investment  company 
or  any  contract  between  an  investment 
company  and  its  investment  adviser 
when  required  to  do  so  by  an  insurance 
regulatory  authority. 

12.  Rules  6e-2(bH15)(iii)(B)  and  6e- 
3(T)(b){15)(ui)(B)  provide  that  an 
insurance  company  may  disregard 
contract  owners'  voting  instructions  if 
the  contract  ownere  initiate  any  change 
in  such  company's  investment  poUdes 
or  any  principal  underwriter  or 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  other 
provisions  of  paragraphs  (b)(5)(u)  and 
(b)(7)(ii)  (B)  and  (C)  of  each  Rule. 

13.  AppUcants  state  that  Rule  6e-2 
recognizes  that  variable  Ufe  insurance 
contracts  have  important  elements 
unique  to  insurance  contracts  and  are 
subject  to  extensive  state  regulation. 
AppUcants  maintain,  therefore,  that,  in 
adopting  Rule  6e-2,  the  Commission 
expressly  recognize!  that  exemptions 
from  pass-through  voting  requirements 
were  necessary  "to  assure  the  solvency 
of  the  life  insurer  and  the  performance 
of  its  contractual  obUgations  by  enabling 
an  insurance  regulatory  authority  or  the 
Ufe  insurer  to  act  when  certain 
proposals  reasonably  could  be  expected 
to  increase  the  risks  undertaken  by  the 
Ufe  insurer."  Applicants  state  that 
flexible  premium  variable  Ufe  insurance 
contracts  and  variable  annuity  contracts 
are  subject  to  substantially  the  same 
state  insurance  regulatory  authority,  and 
therefore,  the  corresponding  provisions 
of  Rule  6e-3(T)  presumably  were 
adopted  in  recognition  of  the  same 
considerations  as  the  Commission 
appUed  in  adopting  Rule  6e-2. 
AppUcants  argue  that  these 
considerations  are  no  less  important  or 
necessary  when  an  insurance  company 


funds  its  separate  accounts  on  a  mixed 
and  shared  funds  basis  and  that  such 
funding  does  not  compromise  the  goals 
of  the  insurance  regulatory  authorities 
or  of  the  Commission. 

14.  AppUcants  assert  that  the  sale  of 
shares  to  QuaUfied  Plans  wiU  not  have 
any  impact  on  the  relief  requested  in 
this  regard.  Shares  of  the  Insurance 
Products  Funds  sold  to  Qualified  Plans 
wiU  be  held  by  the  trustees  of  the 
QuaUfied  Plans  as  mandated  by  Section 
403(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA"). 
Section  403(a)  also  provides  that  the 
trustee  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  plan  with  two  exceptions:  (1)  when 
the  plan  expressly  provides  that  the 
trustee  is  subject  to  the  direction  of  a 
named  fiduciary  who  is  not  a  trustee,  in 
which  case  the  trustees  are  subject  to 
proper  directions  made  in  accordance 
with  the  terms  of  the  plan  and  not 
contrary  to  ERISA,  and  (2)  when  the 
authority  to  manage,  acquire,  or  dispose 
of  assets  of  the  plan  is  delegated  to  one 
or  more  investment  managers  purauant 
to  Section  402(c)(3)  of  ERISA.  Unless 
one  of  the  two  exceptions  stated  in 
Section  403(a)  appUes,  Qualified  Plan 
trustees  have  the  exclusive  authority 
and  responsibiUty  for  voting  proxies. 
Where  a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibiUty  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
to  the  named  fiduciary.  In  any  event, 
there  is  no  pass-through  voting  to  the 
participants  in  QuaUfied  Plans. 
Accordingly,  AppUcants  note  that, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
confficts  with  respect  to  voting  is  not 
present  with  respect  to  QuaUfied  Plans. 

15.  AppUcants  state  that  no  increased 
confUcts  of  interest  would  be  presented 
by  the  granting  of  the  requested  reUef. 
Applicants  asseri  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  Ucensed  to  do  business  in 
several  or  all  states.  Applicants  note  that 
where  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Lasurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  Applicants  state  diat  the 
possibiUty,  however,  is  no  different  and 
no  greater  than  exists  where  a  single 


insurer  and  its  affiliates  offer  their 
insurance  prtxlucts  in  several  states. 

16.  Applicants  argue  that  affiUation 
does  not  reduce  the  potential,  if  any 
exists,  for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  Rule  6»-3(T)(15))  discussed 
below  are  designed  to  safeguard  against 
any  adverse  effects  that  different  state 
regulatory  requirements  may  produce.  If 
a  particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Insurance  Products  Funds. 

17.  AppUcants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  aiiy  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  properly  may 
disregard  voting  instructions  of  contract 
owners.  Potential  disagreement  is 
limited  be  the  requirement  that  the 
decision  by  the  Participating  Insurance 
Company  to  disregard  voting 
instructions  be  both  reasonable  and 
based  on  specified  good  faith 
determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  contract  owner 
voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  approving  a  particular 
change,  such  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  relevant  Insurance 
Products  Funds,  to  withdraw  its 
investment  in  that  fund  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal. 

18.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of 
an  Insurance  Products  Fund  with  mixed 
funding  would  or  should  be  materiaUy 
different  from  what  those  policies 
would  or  should  be  if  such  investment 
company  or  series  thereof  funded  only 
variable  annuity  or  only  variable  life 
insurance  contracts.  AppUcants 
therefore  argue  that  there  is  no  reason  to 
beUeve  that  conflicts  of  interest  would 
result  from  mixed  funding.  Moreover. 
Applicants  state  that,  assuming  it  were 
possible,  the  Insurance  Products  Funds 
will  not  be  managed  to  favor  or  disfavor 
any  particular  insurer  or  type  of 
contract. 

19.  Applicants  note  that  no  single 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product.  Each  pool  of  variable  annuity 
and  variable  life  insurance  contract 
owrners  is  composed  of  individuals  of 
diverse  financial  status,  age,  insurance 
and  investment  goals.  An  investment 
company  supporting  even  one  type  of 
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insuzanoe  product  must  accommodate 
those  diverse  factors. 

20.  A  further  note  that  Secticm  817  of 
the  Code  is  the  only  section  in  the  Code 
whflve  separate  accounts  are  discussed. 
Section  817(h)  imposes  certain 
diversification  standards  on  the 
undertying  assets  of  variable  annuity 
contracts  and  variable  life  contracts  held 
in  the  portfolios  of  management 
investment  companies.  Treasury 
Reg^ilittion  1.817-5(f)(3)(iii).  which 
established  diversification  requirements 
for  such  portfolios,  specifically  permits, 
among  omsr  things,  "qualified  pension 
or  rstiremant  pla^"  and  separate 
accounts  to  share  the  same  imderlying 
management  investment  company. 
Therefore,  neither  &e  Code,  the 
Treasury  regulations  nor  the  Revenue 
Rulings  therounder  recognize  any 
inhersnt  conflicts  of  interest  if  Qualified 
Plans,  variable  separate  accounts  and 
variable  lifis  insurance  separate  accounts 
all  invest  in  the  same  management 
investment  company. 

21.  While  there  are  diSsrences  in  the 
manner  in  w^ch  distributions  are  taxed 
for  variable  annuity  contracts,  variable 
liffr  insurance  contracts  and  Qualified 
Plans.  Applicants  state  that  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest  When  distributions  are  to  be 
made,  and  the  separate  account  or  the 
Qualified  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
separate  account  or  the  Qualified  Plan 
vrul  redeem  shares  of  the  afiiected  Trust 
at  their  net  asset  value.  The  Qualified 
Plan  will  then  make  distributions  in 
accordance  with  the  tmns  of  the 
Qualified  Plan  and  the  life  insurance 
company  will  make  distributions  in 
acandance  with  the  terms  of  the 
variable  contract 

22.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  contract  owners 
and  to  Qualified  Plans.  Applicants  state 
that  the  transfer  agent  for  each 
Insurance  Products  Fund  will  inform 
each  Participating  Insurance  Company 
of  its  share  ownership  in  each  separate 
account,  as  well  as  inform  the  trustees 
of  the  Qualified  Plans  of  their  holdings. 
Each  Participating  Insurance  Cranpany 
will  then  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 

3m. 

23.  Applicants  argue  that  the  ability  of 
the  Insiuance  Products  Funds  to  sell 
their  shares  directly  to  Qualified  Plans 
does  not  create  a  "senior  security,"  as 
such  term  is  defined  imder  Section  18(g) 
of  the  1940  Act.  with  respect  to  any 
contract  owner  as  compared  to  a 
participant  imder  a  Qualified  Plan. 
Regardless  of  the  rights  and  benefits  of 


participants  and  contract  owners  imder 
the  respective  Qualified  Plans  and 
contracts,  the  Qualified  Plans  and  the 
separate  accounts  have  rights  only  with 
respect  to  their  respective  shares  of  the 
Insurance  Products  Fund.  Such  shares 
may  be  redeemed  only  at  net  asset 
value.  No  shareholder  of  any  Insurance 
Products  Fund  has  any  preference  over 
any  other  shareholder  with  respect  to 
distribution  of  assets  or  payment  of 
dividends. 

24.  Finally,  Applicants  assert  that 
there  are  no  conflicts  between  variable 
contract  owners  of  the  separate  accoimts 
and  participants  under  the  QuaUfied 
Plans  with  respect  to  the  state  insurance 
commissioners'  veto  powers  (direct  with 
respect  to  variable  life  insiuance  and 
indirect  with  respect  to  variable 
annuities)  over  investment  objectives. 
The  basic  premise  of  shareholder  voting 
is  that  not  all  shareholders  may  agree 
that  there  are  any  inherent  coidlicts  of 
interest  between  shareholders.  The  state 
insiuance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
cannot  simply  redeem  their  separate 
accounts  out  of  one  fund  and  invest  in 
another  fund.  To  accomplish  such 
redemptions  and  transfers,  complex, 
time-consiuning  transactions  must  be 
undertaken.  One  the  other  hand, 
trustees  of  Qualified  Plans  can  make  the 
decision  qmckly  and  implement  the 
redemption  of  shares  from  an  Insiuance 
Products  Fimd  and  reinvest  in  another 
funding  vehicle  without  the  same 
regulatory  impediments  or,  as  is  the 
case  with  most  Qualified  Plans,  hold 
cash  pending  suitable  investment  Based 
on  the  foregoing.  Applicants  maintain 
that  even  should  there  arise  issues 
where  the  interests  of  contract  owners 
and  the  interests  of  Qualified  Plans 
conflict,  the  issues  can  be  resolved 
almost  immediately  because  trustees  of 
the  Qualified  Plans  can,  independently, 
redeem  shares  out  of  the  Insurance 
Products  Fund. 

25.  Applicants  state  that  various 
factors  have  kept  certain  insiirance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  These  factors  include  the  cost 
of  organizing  and  operating  an 
investment  funding  mediiun,  the  lack  of 
expertise  with  respect  to  investment 
management  and  the  lack  of  public 
name  recognition  of  certain  insurers  as 
investment  professionals.  Applicants 
argue  that  use  of  the  Insurance  Products 
Funds  as  common  investment  media  for 
variable  contracts  would  ameUorate 
these  concerns.  Applicants  submit  that 
mixed  and  shared  funding  should 
benefit  variable  contract  owners  by:  (a) 
eliminating  a  significant  portion  of  the 


costs  of  establishing  and  administering 
separate  funds;  (b)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  the  Insiuance  Products 
Funds,  thereby  promoting  eccmomies  of 
scale,  permitting  greater  safety  through 
greater  diversi^ation.  and/or  making 
the  addition  of  new  portfolios  more 
feasible;  and  (c)  encouraging  more 
insurance  companies  to  offer  variable 
contracts,  resulting  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 

Applicants'  Conditions 

The  Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
or  Directors  (each,  a  "Board"  and 
referred  to  herein  collectively  as 
"Boards")  of  each  Insiuance  Products 
Fund  will  consist  of  persons  who  are 
not  "interested  persons"  thereof,  as 
defined  by  Section  2(a)(ig)  of  the  1940 
Act  and  the  Rules  thereunder  and  as 
modified  by  any  appUcable  orders  of  the 
Commission,  except  that,  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  director, 
then  the  operation  of  this  condition 
shall  be  suspended:  (i)  for  a  period  of  45 
days  if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board;  (ii)  for  a  period  of 
60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (iii)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Boards  will  monitor  their 
respective  Insurance  Products  Funds  for 
the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  variable  contract  owners 
of  all  separate  accounts  investing  in  the 
Insurance  Products  Fimds.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  includhig:  (a)  state 
insurance  regulatory  authority  action; 
(b)  a  change  in  appUcable  federal  or 
state  insurance,  tax,  or  securities  laws  or 
regulations,  or  a  pubUc  ruling,  private 
letter  ruling,  or  any  similar  action  by 
insiuance.  tax.  or  securities  regulatory 
authorities:  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  maimer  in  which  the 
investments  of  the  Insurance  Products 
Funds  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  variable  aimuity  and  variable  life 
insurance  contract  owners;  (f)  a  decision 
by  a  Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions;  and  (g)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 


disregard  the  voting  instructions  of 
Qualified  Plan  participants. 

3.  Any  Partiapating  Insurance 
Company,  the  Adviser  (or  any  other 
investment  adviser  of  the  Insurance 
Products  Funds),  and  any  Qualified 
Plan  that  executes  a  fund  participation 
agreement  upon  becoming  an  owner  of 
10%  or  more  of  the  assets  of  an 
Insurance  Products  Fund  will  report  any 
potentid  or  existing  conflicts,  of  which 
they  become  aware,  to  the  Board  and 
will  be  obligated  to  assist  the 
appropriate  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  and 
the  Adviser  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
contract  owner  voting  instructions  and, 
if  pass-through  voting  is  applicable,  an 
obligation  by  the  Adviser  and  a 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Qualified  Plan  participant  voting 
instructions.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Boards  will  be  contractual 
obligations  of  the  Adviser  and  all 
Participating  Insurance  Companies  and 
Qualified  Plans  investing  in  Insurance 
Products  Funds  under  their  agreements 
governing  participation  therein,  and 
such  agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners,  and  if  applicable, 
Qualified  Plan  participants. 

4.  If  a  majority  of  the  Board  of  an 
Insurance  Products  Fund,  or  a  majority 
of  the  disinterested  members  of  such 
Board,  determines  that  a  material 
irreconcilable  conflict  exists,  the 
Adviser  and  the  relevant  Participating 
Insurance  Companies  and  Qualified 
Plans  will,  at  their  expense  and  to  the 
extent  reasonably  practicable  (as 
determined  by  a  majority  of 
disinterested  trustees  or  directors),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  irreconcilable  material 
conflict.  Such  steps  could  include:  (a) 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  an  Insurance  Products  Fund  or  any 
series  thereof  and  reinvesting  such 
assets  in  a  different  investment  medium, 
which  may  include  another  series  of  the 
Insurance  Products  Fund  or  another 
Insurance  Products  Fund;  (b)  submitting 
the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  variable  contract 
owners  and,  as  appropriate,  segregating 
the  assets  of  any  appropriate  groups 


(i.e.,  variable  annuity  contract  owners  or 
variable  life  insurance  contract  owners 
of  one  or  more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
variable  contract  owners  the  option  of 
making  such  a  change;  and  (c) 
establishing  a  new  registered 
management  investment  company  (or 
series  thereof)  or  managed  separate 
account.  If  a  material  irreconcilable 
conflict  arises  because  of  a  Participating 
Insurance  Company's  decision  to 
disregard  contract  owner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Insurance  Products  Fund,  to 
withdraw  its  separate  account's 
investment  therein,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  vtrithdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Qualified  Plan's  decision  to  disregard 
Qualified  Plan  participant  voting 
instructions,  if  applicable,  and  that 
decision  represents  a  minority  position 
or  would  preclude  A  majority  vote,  the 
Qualified  Plan  may  be  required,  at  the 
election  of  the  Insurance  Products  Fund 
to  withdraw  its  investment  in  such 
Insurance  Products  Fimd,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal.  The  responsibility 
to  take  remedial  action  in  the  event  of 
a  Board  determination  of  an 
irreconcilable  material  conflict  and  to 
bear  the  cost  of  such  remedial  action 
shall  be  a  contractual  obligation  of  the 
Adviser  and  all  Participating  Insurance 
Companies  and  Qualified  Plans  under 
their  agreements  governing  participation 
in  the  Insurance  Products  Funds  and 
these  responsibihties  will  be  carried  out 
with  a  view  only  to  the  interests  of  the 
contract  owners,  and,  if  appropriate, 
Qualified  Plan  participants. 

5.  For  purposes  of  condition  4,  a 
majority  of  disinterested  members  of  the 
applicable  Board  will  determine 
whether  any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the 
relevant  Insurance  Products  Fund  or  the 
Adviser  (or  any  other  investment 
adviser  of  the  Insurance  Products  Fund) 
be  required  to  establish  a  new  funding 
medium  for  any  variable  contract.  No 
Participating  Insurance  Company  shall 
be  required  by  condition  4  to  establish 
a  new  funding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of 
contract  owners  materially  and 
adversely  affected  by  the  irreconcilable 
material  conflict. 


6.  The  determination  by  any  Board  of 
the  existence  of  an  irreconcilable 
material  conflict  and  its  implications 
shall  be  made  known  promptly  in 
writing  to  the  Adviser,  all  Participating 
Insurance  Companies  and  Qualified 
Plans. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Variable  contract  owners 
so  long  as  the  Commission  continues  to 
interpret  the  1 940  Act  to  require  pass- 
through  voting  privileges  for  variable 
contract  owners.  Accordingly,  the 
Participating  Insurance  Companies  will 
vote  shares  of  an  Insurance  Products 
Fund  held  in  their  separate  accounts  in 
a  manner  consistent  with  voting 
instructions  timely  received  from 
variable  contract  owoiers.  Participating 
Insurance  Companies  will  be 
responsible  for  assuring  that  each  of 
their  separate  accounts  that  participates 
in  the  Insurance  Products  Funds 
calculates  voting  privileges  in  a  manner 
consistent  with  other  Participating 
Insurance  Companies.  The  obligation  to 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  separate 
accounts  investing  in  the  Insurance 
Products  Fund  will  be  a  conU^ctual 
obligation  of  all  Participating  Insurance 
Companies  under  the  agreements 
governing  their  participation  in  the 
Insurance  Products  Fund.  Each 
Participating  Insurance  Companies  will 
vote  shares  for  which  it  has  not  received 
timely  voting  instructions  as  well  as 
shares  attributable  to  it  in  the  same 
proportion  as  it  votes  those  shares  for 
which  it  has  received  voting 
instructions.  Each  Quahfied  Plan  will 
vote  aff' required  by  applicable  law  and 
governing  Qualified  Plan  documents. 

8.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict  of  interest, 
notifying  the  Adviser,  Participating 
Insurance  Companies  and  Qualified 
Plans  of  a  conflict,  and  determining 
whether  any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the 
appropriate  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

9.  Each  Insurance  Products  Fund  will 
notify  all  Participating  Insurance 
Companies  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each 
Insurance  Products  Fund  will  disclose 
in  its  prospectus  that:  (a)  shares  of  the 
Insurance  Products  Fund  may  be  offered 
to  insurance  company  separate  accounts 
which  fund  both  annuity  and  life 
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insurance  contracts,  and  to  Qualified 
Plans;  (b)  because  of  differences  of  tax 
treatment  and  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  the  Instirance  Products 
Funds  and  the  interests  of  Qualified 
Plans  investing  in  the  Insurance 
Products  Funds  may  conflict;  and  (c)  the 
Board  will  monitor  its  respective 
Insurance  Products  Fund  for  any 
material  conflicts  of  interest  and 
determine  what  action,  if  any,  should  be 
taken. 

10.  Each  Insurance  Products  Fund 
will  comply  with  all  provisions  of  the 
1940  Act  requiring  voting  by 
shareholders  (which,  for  these  purposes, 
shall  be  the  persons  having  a  voting 
interest  in  the  shares  of  the  Insurance 
Products  Fund),  and,  in  particular,  each 
such  Insurance  Products  Fund  will 
either  provide  for  annual  meetings 
(except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings]  or  comply  with  Section  16(c) 
of  the  1940  Act),  as  well  as  with 
Sections  16(a)  and,  if  applicable. 
Section  16(b)  of  the  1940  Act.  Further, 
each  Insiuance  Products  Fund  will  act 
in  accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  (or  trustees]  and 
with  whatever  rules  the  Commission 
may  promulgate  with  respect  thereto. 

11.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3CT)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  reUef  from  any 
provisions  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  AppUcants,  then  the 
Insurance  Ptoducts  Fimds  and/or  the 
Participating  Insurance  Companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T),  as  amended,  and 
Rule  6e-3,  as  adopted,  to  the  extend 
such  rules  are  applicable. 

12.  No  less  than  annually,  the 
Adviser,  the  Participating  Insiuance 
Companies  and  Qualified  Plans  shall 
submit  to  the  Boards  such  reports, 
materials  or  data  as  the  Boards  may 
reasonably  request  so  that  the  Boards 
may  carry  out  fully  the  obligations 
imposed  upon  them  by  these  stated 
conditions.  Such  reports,  materials,  and 
data  shall  be  submitted  more  frequently 
if  deemed  appropriate  by  the  applicable 
Boards.  The  obUgations  of  the  Adviser, 
the  Participating  Insurance  Companies 
and  Qualified  Plans  to  provide  these 
reports,  materials,  and  data  to  the 
Boards  when  it  so  reasonably  requests. 


shall  be  a  contractual  obligation  of  the 
Adviser,  the  Participating  Insurance 
Companies  and  Quahfied  Plans  under 
the  agreements  governing  their 
participation  in  the  Insiuance  Products 
Funds. 

13.  If  a  Qualified  Plan  becomes  an 
owner  of  10%  or  more  of  the  assets  of 
an  Insurance  Products  Fund,  such 
Qualified  Plan  will  execute  a  fund 
participation  agreement  with  the 
applicable  Insurance  Products  Fund 
including  the  conditions  set  forth  herein 
to  the  extent  applicable.  A  Qualified 
Plan  will  execute  an  application 
containing  an  acknowledgment  of  this 
condition  upon  such  Qualified  Plan's 
Initial  purchase  of  the  shares  of  the 
Insurance  Products  Fimd. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  state  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  96-5046  Filed  3-4-96;  8:45  am] 
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Self-Regulation  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
inc.,  Relating  to  Limitation  of  Liability 
of  index  Reporting  Authorities 

February  27, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
7, 1996.  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Conunission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self^Regnlatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
tlie  IProposed  Rule  CSiange 

The  CBOE  proposes  to  amend 
Exchange  Rule  24.14,  which  provides 
for  disclaimers  of  Uability  on  behalf  of 
designated  index  reporting  authorities. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  ar^y 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  amend  Exchange  Rule 
24.14,  which  in  its  present  form 
contains  four  separate  disclaimers  of 
UabiUty  on  behalf  of  ioui  different  index 
reporting  authorities.  ^  Index  reporting 
authorities  provide  index  values  to  the 
Exchange  that  sarve  as  the  basis  for  the 
various  classes  of  index  options  listed 
and  traded  on  the  Exchange.  Pursuant  io 
the  terms  of  the  Exchange's  contracts 
with  certain  index  reporting  euthoiities, 
the  Exchange  has  agreed  to  include 
these  specific  liability  disclaimers  in  its 
rules.  Although  the  substance  of  each  of 
these  disclaimers  is  the  same,  they  differ 
somewhat  in  their  language,  as  reflected 
in  the  four  paragraphs  of  existing 
Exchange  Rule  24.14.  The  proposed  rule 
change  would  combine  the  four  existing 
disclaimers  in  a  single  paragraph  in 
order  to  eUminate  editorial  differences 
among  them,  and  add  the  CBOE  and  any 
other  designated  index  reporting 
authorities  as  persons  entitled  to  the 
benefit  of  the  disclaimer. 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  with 
Section  6(b)(5)  in  particular,^  in  that  by 


'  15  U.S.C.  §  78»(b)(l]  (1988). 
2 17  CFR  240.19b-»  (1994). 


^In  Exchange  Rule  24.1(h),  the  CBOE  defines  the 
term  "reporting  authority"  in  respect  of  a  particular 
Index  as  the  institution  or  reporting  service 
designated  by  the  Exchange  as  the  officiel  source  for 
calculating  the  level  of  the  index  from  the  reported 
prices  of  the  underlying  securities  that  are  the  basis 
of  the  index  and  reporting  such  level. 

*  15  U.S.C  §  76f(b)(5)  (1988). 


retaining  and  clarifying  existing 
disclaimers  of  UabiUty  that  have  been 
found  to  satisfy  statutory  standards,  the 
proposed  rule  change  wiU  improve  the 
basis  on  which  index  options  are  Usted 
and  traded  on  the  CBOE,  which,  in  turn, ' 
will  serve  to  promote  just  and  equitable 
principles  of  trade  as  well  as  to  protect 
investors  and  the  pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Tbe  CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efibctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  CBOE  consents,  the 
Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  - 
Peraons  making  written  submissions 
shoiild  file  six  copies  thereof  with  the 
Secretary,  Sectirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  peraon,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 


should  refer  to  File  No.  SR-CBOE-96- 
05  and  should  be  submitted  by  March 
26, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  96-5044  Filed  3-4-96;  8:45  am) 
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96-06] 

Seif-Reguiatory  Organiiations;  Notice 
Of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  l>y  the  Chicago  Board 
Options  Exchange,  inc.,  Relating  to 
Arbitration  Procedures 

February  27, 1996. 

Pursuant  to  Section  19)b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  February  7, 1996, 
the  Chicago  Board  Options  Exchange, 
hic.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- . 
regulatory  organization.  The 
Commission  is  approving  this  proposal 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  paragraph  (c),  "Pre-Hearing 
Exch^e,"  of  CBOE  Rule  18.22, 
"GeneraJ  Provisions  Governing  Pre- 
hearing Proceeding,"  provides  that,  at 
least  ten  calendar  days  prior  to  the  first 
hearing  date,  all  parties  must  serve  on 
each  oUier  copies  of  documents  in  their 
possession  that  they  intend  to  present  at 
the  hearing  and  identify  witnesses  they 
intend  to  present  at  the  hearing.  The 
CBOE  proposes  to  amend  Exchange 
Rule  18.22(c)  to  provide  that  at  least  20 
calendar  days  prior  to  the  first  hearing 
date:  (1)  the  parties  shall  serve  on  each 
other  copies  of  documents  in  their 
possession  that  they  intend  to  present  at 
the  hearing;  (2)  the  parties  may  provide 
each  other  and  the  Director  of 
Arbitration  with  a  Ust  of  documents  that 
have  already  been  produced  pursuant  to 
other  provisions  of  CBOE  Rule  18.22  in 
Ueu  of  the  actual  documents;  and  (3)  the 
parties  shall  serve  on  each  other  and  on 
the  Director  of  Arbitration  a  Ust 
identifying  witnesses  they  intend  to 
present  at  the  hearing  by  name,  address. 


and  business  affiliation.  In  addition,  the 
CBOE  proposes  to  amend  CBOE  Rule 
18.22(g),  "Power  to  Direct  Appearances 
and  Production  of  Documents."  to 
clarify  that  arbitrators  may  direct  the 
appearance  of  any  CBOE  member 
without  resort  to  the  subpoena  process. 

The  text  of  the  prop>osal  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organiiatioa's 
Statement  of  tlie  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  my  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
amend  CBOE  Rule  18.22(c]  to  conform 
the  Exchange's  rule  to  Section  20(c)  of 
the  Uniform  Code  of  Arbitration 
("Uniform  Code"),  as  amended  by  the 
Seciuities  Industry  Conference  on 
ArbitiBtion  ("SICA").  >  In  addition,  the 
CBOE  proposes  to  amend  CBOE  18.22(g) 
to  clarify  that  arbitrators  have  power 
over  members  to  direct  appearance  and 
produce  documents  without  resort  to 
the  subpoena  process.  According  to  the 
CBOE,  the  proposed  changes  to  CBOE 
Rule  18.22(c)  have  been  adopted  by  the 
National  Association  of  Securities 
,  Dealers  ("NASD")  and  the  New  York 
Stock  Exchange  ("NYSE").  ^ 

CurrenUy,  CBOE  Rule  16.22(c) 
requires  the  parties,  at  least  ten  calendar 
days  prior  to  the  first  scheduled  bearing 
date,  to  serve  each  other  with  any 
documents  in  their  possession  and  to 
identify  witnesses  they  intend  to 
present  at  the  hearing.  The  proposed 
amendment  to  Exchange  Rule  18.22(c) 
allows  parties  to  provide  a  list  of 
documents  that  have  been  produced 


s  17  CFR  200.3O-3(a)(12)  (1994). 


>  CBOE  Rule  lB.22(c)  corresponds  to  SICA 
Uniform  Code  Section  20(cl  (as  amended  )anuary  7, 
1993,  and  October  21, 1994). 

'  See  Securities  Exchange  Act  Release  Nos.  3S222 
(September  13.  1995)  60  FR  48576  (September  19. 
1995)  (order  approving  File  No.  SR-NYSE-95-25); 
and  35525  (March  23.  1995).  60  FR  16219  (March 
29.  1995)  (order  approving  File  No  SR-NASD-9S- 
05)  ("Arbitrstion  Approval  Orders"). 
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previously  to  the  other  side,  in  Ueu  of 
producing  the  same  documents  again. 
The  CBOE  believes  that  the  proposed 
change  will  provide  for  more  efficient 
pre-hearing  exchanges  by  not  requiring 
the  parties  to  again  exchange  those 
documents  that  have  been  produced 
previously.  The  proposal  also  requires 
that  the  witness  Ust  include  the  address 
and  business  affiUation  of  the  witnesses 
identified.  This  will  allow  the  parties  to 
receive  advance  notice  as  to  the 
backgroimd  of  witnesses  and  the 
location  of  nonparty  witnesses.  Finally, 
the  proposed  amendment  to  CBOE  Rule 
18.22(c)  requires  prehearing  exhanges  to 
occur  20  days  in  advance  of  the  hearing, 
instead  of  ten  days,  as  is  presently 
required.  The  Exchange  beUeves  that 
this  part  of  the  proposal  will  serve  to 
provide  the  parties  with  sufficient  time 
to  organize  and  present  their  cases  in  an 
efficient  manner. 

In  addition,  the  CBOE  proposes  to 
amend  CBOE  Rxile  18.22(g).  Currently, 
CBOE  Rule  18.22(g)  empowers 
arbitrators,  without  resorting  to  the 
subpoena  process,  to  direct  the 
appearance  of  employees  of  members 
and  associated  persons  of  members,  and 
order  those  persons,  as  well  as  member 
organizations,  to  produce  records  in 
their  control.  The  proposed  change  to 
paragraph  (g)  clarifies  that  arbitrators 
have  the  same  power  over  members  to 
direct  appearances  and  produce 
documents  without  resort  to  the     1 
subpoena  process. 

By  conforming  the  rules  of  the 
Exchange  to  those  of  other  self- 
regulatory  organizations  ("SROs"),  the 
CBOE  beUeves  that  the  proposed  rule 
change  is  consistent  vfiih  the  Section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest  by  improving  the 
administration  of  an  impartial 
arbitration  forum  for  the  resolution  of 
disputes  between  members,  persons 
associated  with  members,  and  public 
investors. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  soUdted 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  CBOE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act  because  the 
proposed  amendments  to  CBOE  Rule 
18.22(c)  have  been  proposed  previously 
by  other  SROs  and  approved  by  the 
Commission.'  The  Exchange  believes 
good  cause  exists  for  approving  the 
proposal  on  an  accelerated  basis  in 
order  to  ensure  and  promote  uniformity 
in  the  rules  governing  the 
administration  of  arbitration  facilities 
offered  by  the  SROs. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act  *  in  that  the  proposal  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  unfair  discrimination 
between  customers,  issuers,  brokers,  or 
dealers,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
CBOE  proposes  to  amend  Exchange 
Rule  18.22(c)  to  allow  parties  to:  (1) 
Provide  a  list  of  documents  that  have 
been  produced  previously  to  the  other 
side,  instead  of  providing  the  actual 
documents;  (2)  require  the  list 
identifying  witnesses  to  include  the 
address  and  business  affiliation  of  the 
witnesses  listed;  and  (3)  require  pre- 
hearing exchanges  of  documents  and  the 
list  of  dociunents  previously  produced 
to  occur  20  days  in  advance  of  the 
hearing,  instead  of  ten  days,  as  is 
presently  required.  The  Commission 
believes  that  the  proposed  amendments 
to  CBOE  Rule  18.22(c)  should  increase 
the  efficiency  of  the  arbitration  process 
by  eliminating  duplicative  prehearing 
documents  exchanges.  In  addition,  the 
Commission  believes  that  the  proposed 
amendments  should:  (1)  Assist  parties 
in  the  process  of  preparing  and 
organizing  their  cases  by  providing 
them  with  advance  notice  regarding  the 
background  of  witnesses  and  the 
location  of  nonparty  witnesses;  (2) 
reduce  the  number  of  instances  of 
surprise;  and  (3)  provide  parties  with  a 
more  reasonable  time  fi-ame  in  which  to 
address  last  minute  discovery  requests. 

The  Commission  finds  that  the 
proposed  amendment  to  CBOE  Rule 
18.22(g)  is  designed  to  protect  investors 
and  the  public  interest  by  clarifying  the 
power  of  arbitrators  to  direct  the 


appearance  of  CBOE  members,  as  well 
as  persons  employed  by  or  associated 
with  CBOE  members,  without  resort  to 
the  subpoena  process. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  the  proposed 
amendments  to  Exchange  Rule  18.22(c) 
are  identical  to  rules  adopted  previously 
by  other  SROs.^  The  Commission  notes 
that  the  proposals  by  the  NYSE  and  the 
NASD  were  pubUshed  for  comment  in 
the  Federal  Register  and  that  no 
comments  were  received  concerning 
their  proposals.  The  Commission  does 
not  believe  that  the  CBOE's 
amendments  to  Exchange  Rule  18.22(c) 
raise  new  regulatory  issues.  In  addition, 
the  Conunission  finds  good  cause  for 
approving  the  CBOE's  amendment  to 
Exchange  Rule  18.22(g)  because  the 
amendment  clarifies  the  power  of 
arbitrators  to  direct  the  appearance  of 
Exchange  members  without  resort  to  the 
subpoena  process. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  fiUng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
March  26, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR-» 
CBOE-96-06),  is  approved. 


'  See  Arbitration  Approval  Orders,  supra  note  2. 
M5  U.S.C.  §78f(b)(5)  (1982). 


^  See  Arbitration  Approval  Orders,  suprataoie  2. 
•  15  U.S.C.  §  78s(b)(2)  (1982). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(PR  Doc.  96-5045  Filed  3-4-96;  8:45  am) 
BOiJNa  CODE  W10-OVM 


SMALL  BUSINESS  ADMINISTRATION 

Augusta  District  Advisory  Council 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Augusta  District 
Advisory  Coimdl  will  hold  a  public 
meeting  on  Thursday,  April  4, 1996  at 
9:00  am  at  Androscoggin  Valley  Council 
of  Governments,  125  Manley  Road, 
Auburn,  Maine,  to  discuss  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  furUier  information,  write  or  call 
Mr.  Roy  Perry,  District  Director,  U.S. 
Small  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine 
04330,  (207)  622-8242. 

Dated:  February  27, 1996. 
Bill  Combs, 

Associate  Administrator  for  Office  of 
Communication  and  Public  Liaison. 
(PR  Doc.  96-5032  Filed  3-4-96;  8:45  am) 
HLUNG  COOE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  96-007] 

Civil  GPS  Service  Interface  Committee 
Meeting  Announcement 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Civil  Global  Positioning 

System  (GPS)  Service  Interface 

Committee  (CGSIC)  will  meet  to  discuss 

various  issues.  Agenda  items  include 

GPS  Policy,  interference  problems,  and 

status  of  GPS  initiatives.  This  meeting  is 

open  to  the  pubUc. 

DATES:  The  General  Committee  meeting 

will  meet  on  19-20  March  1996,  from 

8:30  a.m.  to  5:50  p.m.  daily.  The 

Subcommittee  will  meet  on  21  March 

1996. 

ADDRESSES:  The  meeting  will  be  held  at 

the  DoubleTree  Hotel,  7801  Leesburg 

Pike,  Falls  Church,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Casswell,  United  States  Coast 

Guard  Navigation  Center,  at  (703)  313- 


UM 


'  17  CFR  200.3O-3(8)(12)  (1995) 


5930  or  FAX  at  (703)  313-5805.  The 
meeting  agenda  is  available  to  the 
Electronic  Bulletin  Board  Systenv.(BBS) 
at  the  Navigation  Information  Service 
(NIS)  in  Alexandria,  Virginia,  at  (703) 
313-5910.  For  information  on  the  BBS, 
call  the  watchstander  of  NIS  at  (703) 
313-5900. 

SUPPLEMENTARY  INFORMATION:  The 
CGSIC  was  formed  to  exchange  GPS 
information  and  to  identify  GPS  issues 
and  needs  that  afi'ect  the  nonmilitary 
user  (e.g.  navigation,  timing,  and 
positioning).  'This  is  done  in  support  of 
the  DOT'S  Civil  GPS  Service  Program 
and  as  a  function  of  the  Assistant 
Secretary  for  Transportation  Policy's 
outreach  program  to  the  civil  GPS 
Service  user  community.  The  CGSIC  is 
open  to  representatives  fi-om  relevant 
private,  government,  and  industry  user 
groups,  both  U.S.  and  international.  The 
meeting  is  chaired  by  the  Department  of 
Transportation's  Radionavigation  Policy 
and  Planning  Staff  Chief. 

Dated:  February  28. 1996. 
Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Navigation  Safety  and  Waterway  Senrices. 
[FR  Doc.  96-5058  Filed  3-4-96;  8:45  am) 
BiUJNG  COOE  4910-14-M 


[CGD  9ft-O09] 

Commericai  Fishing  Industry  Vessel 
Advisory  Committee  (CFIVAC)  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  CFIVAC  will  meet  to  discuss 
various  issues  relating  to  fishing 
industry  vessel  safety.  The  meetings  are 
open  to  the  pubUc. 

DATES:  The  CFIVAC  meeting  will  be 
held  on  Wednesday  and  Thursday, 
April  24-25, 1996,  from  8:30  a.m.  to  5 
p.m.  daily.  Persons  wishing  to  make  oral 
presentations  or  provide  written 
material  during  the  meeting  should 
notify  the  Executive  Director,  listed 
below  under  ADDRESSES,  on  or  before 
Apjil  15.  1996. 

ADDRESSES:  The  CFICAC  meeting  will 
be  held  at  the  Stouffer  Madison 
Renaissance  Hotel,  515  Madison  Street, 
Seattle,  Washington  98104.  Written 
material  should  be  submitted  to  CDR 
Adan  D.  Guerrero,  Executive  Director, 
Commandant  (G-MOS-2),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Adan  D.  Guerrero,  Executive 
Director,  or  LCDR  Mark  D.  Bobal. 
Assistant  to  the  Executive  Director, 
Commandant  (G-MOS-2),  U.S.  Coast 


Guard,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001,  telephone 
(202) 267-1181, fax  (202)  267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  agenda  for 
the  CFIVAC  meeting  will  include 
discussion  of  the  following  topics: 

(1)  Seek  committee  input  on 
implementation  of  the  Convention  on 
Standards  of  Training.  Certification  and 
Watchkeeping  for  Fishing  Vessels. 
(STCW-F): 

(2)  Committee  discussion  on 
Prevention  Through  People  (FTP) 
Initiatives  and  how  this  program  can 
update  NVIC  5-86  deahng  with 
voluntary  standards  for  commercial 
fishing  industr)'  vessels; 

(3)  Committee  discussion  on  fires  in 
refiigerated  holds  on  fish  processing 
vessels; 

(4)  Committee  discussion  on  major 
conversion  issues  for  commercial 
fishing  industry  vessels; 

(5)  Sub— Committee  working  session 
on  stability  standards  for  commercial 
fishing  industry  vessels; 

(6)  Sub — Committee  working  sessions 
on  updating  the  voluntary  standards  of 
U.S.  uninspected  commercial  fishing 
vessels  found  in  Navigational  and 
Vessel  Inspection  Circular,  (NVIC).  5- 
86. 

Attendance  at  the  meeting  is  open  to 
the  public.  With  advance  notice,  and  at 
the  Chairman  discretion,  members  of 
the  public  may  made  oral  presentations 
at  the  meeting.  Persons  wishing  to  make 
oral  presentations  should  notif\'  the 
Executive  Director,  listed  above  under 
"ADDRESSES",  no  later  than  April  22. 
1996.  Written  material  may  be 
submitted  at  any  time  for  presentation 
to  CnVAC. 

Howver,  to  ensure  advance 
distribution  to  each  member,  persons 
submitting  written  material  are  asked  to 
provide  20  copies  to  the  Executive 
Director  no  later  than  April  15.  1996 

Dated;  Februan  28,  1996. 
loseph  |.  Angelo, 

Director  for  Standards,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  96-5059  Filed  3-4-96:  8:-15  am] 
BILLING  COOE  4n»-14-4l 


[CGD  96-008] 

National  Offshore  Safety  Advisory 
Committee  (NOSAC),  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  NOSAC  will  meet  to  discuss 
various  issues  relating  to  offshore  safety. 
The  meeting  will  be  open  to  the  pubUc. 

DATES:  The  NOSAC  meeting  will  be 
held  on  Friday,  March  29, 1996.  from  9 
a.m.  to  3:30  p.m.  Persons  wishing  to 
make  oral  presentations  or  provide 
written  material  during  the  meeting 
should  notify  the  Executive  Director, 
listed  below  under  AOORESSES.  on  or 
before  March  15, 1996. 
AOORESSES:  The  NOSAC  meeting  will  be 
held  in  Rooms  4436/4440,  of  the 
NASSIF  Building,  400  7th  Street,  SW., 
Washington.  DC.  Written  material 
should  be  sent  to  Captain  R.  L.  Skewes, 
Executive  Director,  Commandant  (O- 
MOS).  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R  L.  Skewes,  Executive 
Director,  or  Mr.  Jim  Magill,  Assistant  to 
the  Executive  Director,  Commandant 
(G-^OS-2),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  telephone 
(202)  267-0214,  fax  (202)  267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  The  agenda  for  the  NOSAC 
will  include  discussion  of  the  following 
topics: 

(1)  Revision  of  Subchapter  "N"; 

(2)  Implementation  of  Subchapter  "L" 
on  OfEshore  Supply  Vessels  (OSVs)  and 
Liitboats; 

(3)  Establishment  of  Pipeline- free 
Anchorages  for  Mobile  Offshore  Drilling 
Units  (MODUs),  Liftboats  and  Vessels; 

(4)  Implementation  of  "Prevention 
Through  People"  in  the  Offehore 
Industry; 

(5)  Coordination  of  International 
Safety  Management  Code  and  Safety 
and  Enviromnental  Management 
Program  for  MODUs  and  platforms; 

(6)  International  Maritime 
Organization  (IMO)/Intemational 
Organization  of  Standardization  Issues; 

(7)  IMO  Code  of  Safe  Practice  for 
OSVs. 

Attendance  at  the  meeting  is  open  to 
the  public.  With  advance  notice,  and  at 
the  Chairman's  discretion,  members  of 
the  public  may  make  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
the  Executive  Director,  listed  above 
under  ADDRESSES,  no  later  than  March 
28, 1996.  Written  material  may  be 
submitted  at  any  time  for  presentation 
to  NOSAC.  However,  to  ensure  advance 
distribution  to  each  Committee  member, 
persons  submitting  written  material  are 
asked  to  provide  20  copies  to  the 


Executive  Director  no  later  than  March 
15, 1996. 

Dated:  February  28, 1996. 
Joseph  J.  Angelo, 

Director  for  Standards,  Office  of  Marine 

Safety,  Security  and  Environmental 

Protection. 

(FR  Doc.  96-5061  Filed  3-4-96:  8:45  am] 

BILLWG  COOE  4910-14-M 


Federal  Aviation  Administration 

Emergency  cease  and  desist  order  and 
notice  of  enforcement  poiicy 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Emergency  Cease  and  Desist 
Order  and  Notice  of  Enforcement  PoUcy. 

SUMMARY:  This  order  and  policy 
statement  is  necessary  to  address  safety 
concerns  arising  from  the  interception 
and  destruction  of  two  U.S.  civilian 
aircraft  in  international  airspace  north 
of  Cuba  and  the  unauthorized  operation 
of  U.S.  aircraft  in  Cuban  territorial 
airspace. 

EFFECTIVE  DATE:  February  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Lynch,  Assistant  Chief  Counsel 
for  Enforcement,  Enforcement  Division, 
Office  of  the  Chief  Counsel,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9956. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  24. 1996,  Cuban  military 
aircraft  intercepted  and  destroyed  two 
unarmed  U.S.-registered  civilian  aircraft 
in  international  airspace  north  of  Cuba. 
These  aircraft  posed  no  credible  threat 
to  Cuba's  security.  The  President 
directed  his  Administration  to  take 
immediate  steps  in  response  to  the 
Cuban  Government's  actions.  Among 
other  steps,  the  United  States  sought 
condemnation  of  Cuba's  actions  by  the 
United  Nations  Security  Coimcil  and 
the  International  Civil  Aviation 
Organization.  The  President  also 
suspended  all  commercial  charter 
flights  to  Cuba  indefinitely. 

On  February  27,  1996,  the  United 
Nations  Security  Council  strongly 
deplored  the  destruction  of  the  two  civil 
aircraft  by  the  Cuban  air  force,  and 
requested  that  the  International  Civil 
Aviation  Organization  investigate  the 
incident  in  its  entirety  and  reports  its 
findings  to  the  Security  Council  as  soon 
as  possible. 

Unauthorized  operation  of  U.S.- 
registered  civil  aircraft  in  Cuban 
territorial  airspace  is  prohibited  by  the 


Federal  Aviation  Regulations.  The 
United  States  Government  has  issued 
statements  warning  of  the  serious 
consequences  that  could  occur  should 
any  person  conduct  such  operations. 

Notwithstanding  such  advice  and 
warnings  of  the  United  States 
Government  and  the  unlawfulness  of 
the  conduct,  operations  without 
authorization  in  Cuban  territorial 
airspace  have  occurred. 

Based  on  the  circimistance  described 
above,  I  find  that  an  emergency  exists 
relating  to  safety  in  air  commerce,  and 
that  there  is  an  immediate  need  to  take 
action  for  reasons  of  safety  of  flight  in 
the  vicinity  of  the  Florida  Straits  and  to 
ensiu«  against  the  unauthorized  entry  of 
U.S.  civil  aircraft  into  Cuban  territorial 
airspace.  Unauthorized  operation  of 
U.S.-registered  civil  aircraft  into  the 
territorial  airspace  of  the  Republic  of 
Cuba  is  prohibited. 

Statement  of  Policy 

Now,  therefore,  it  is  ordered  that  any 
person  holding  a  U.S.  airman  certificate 
and/or  operating  U.S.-registered  civil 
aircraft  who  has  conducted 
imauthorized  operations  within  Cuban 
territorial  airspace  Cease  and  desist 
from  this  unlawful  activity. 

It  is  further  ordered  that  all  persons 
holding  U.S.  airman  certificates  and/or 
operating  U.S.-registered  civil  aircraft 
comply  with  the  Federal  Aviation 
Regulations  prohibiting  unauthorized 
operation  within  Cuban  territorial 
airspace. 

Enforcement  Policy 

Take  notice  that,  effective 
immediately,  any  person  who  makes 
unauthorized  entry  into  the  territorial 
airspace  of  the  Republic  of  Cuba  in 
violation  of  the  Federal  Aviation 
Regulations  will  be  subject  to 
enforcement  action  to  the  maximum 
extent  permitted  by  law,  including,  but 
not  limited  to  the  followring:  Immediate 
revocation  of  pilot  certificate;  maximum 
civil  penalties;  seizure  of  aircraft 
involved  in  such  a  violation;  and 
appropriate  judicial  remedies. 

(Authority:  49  U.S.C.  Sections  40113(a), 
44709,  46105(c),  46301,  46304(b),  46106,  and 
46107.) 

Further,  any  person  who  operates  or 
attempts  to  operate  an  aircraft  after  pilot 
certificate  revocation,  or  otherwise 
without  a  valid  airman  certificate,  is 
subject  to  criminal  penalties  of  up  to  3 
years  in  prison,  and/ or  fines  (49  U.S.C. 
Section  46306(b)(7}). 


Issued  in  Washington,  DC,  on  Februaiy  29, 
1996. 

David  I^  HinsoB, 

Administrator. 

[FR  Doc  96-5183  Filed  3-1-96;  10:22  am] 
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Federal  Raiiroad  Administration 
[FRA  Emergency  Order  No.  20.  Notice  No. 

Commuter  and  Intercity  Passenger 
Railroads,  Including  Public  Authorities 
Providing  Passenger  Service,  and 
Affected  Freight  Railroads; 
Clarification  of  Emergency  Order 
Requiring  Enhanced  Operating  Rules 
and  Plans  for  Ensuring  the  Safety  of 
Passengera  Occupying  the  Leading 
Car  of  a  Train  With  Appropriate 
Amendments 

Introduction 

On  February  20, 1996,  the  Federal 
Railroad  Administration  (FRA)  issued 
Emergency  Order  No.  20  (Notice  No.  1). 
The  order  required  prompt  action  to 
immediately  enhance  passenger  train 
operating  rules  and  emergency  egress 
and  to  develop  a  more  comprehensive 
interim  system  safety  plan  addressing 
cab  car  forward  and  multiple  luiit  (MU) 
operations  that  do  not  have  either  cab 
signal,  automatic  train  stop,  or 
automatic  train  control  systems. 
Subsequent  to  issuance  of  the  order, 
FRA  and  the  Federal  Transit 
Administration  (FTA)  recognized  that 
the  original  order's  safety  measures, 
while  estabUshing  requirements  to  abate 
the  safety  risks  at  issue,  would  benefit 
from  ref^eraents  increasing  their 
effectiveness.  Three  aspects  of  the 
original  order  are  being  refined  in  this 
notice.  FRA  is:  (1)  More  sharply 
focusing  and  strengthening  the 
provisions  relating  to  the  delay  in  block 
rule;  (2)  tailoring  the  signal  calling 
provisions  to  reflect  more  diverse 
operating  situations;  and  (3)  providing 
more  detailed  guidance  on  the 
emergency  egress  sampling  provision. 
FRA  is  also  clarifying  measures  that 
apply  to  defective  cab  signal,  automatic 
train  stop  (ATS)  and  automatic  train 
control  (ATC). 

Emergency  Order  No.  20  generally 
apphes  to  commuter  and  intercity 
passenger  railroads  using  push-pull  and 
MU  operations  where  cab  signal,  ATS, 
or  ATX]  is  not  in  operation  and  trains  are 
operating  in  excess  of  30  miles  per  hour. 
Although  enroute  failures  are  rare 
events,  if  cab  signals,  ATS  or  ATC  fail, 
the  relevant  safety  measures  of  this 
order  apply.  The  only  exception  would 
be  when  cab  signal,  ATS  or  ATC  fail  on 


track  that  is  not  governed  by  wayside 
signals.  In  those  instances,  adherence  to 
existing  federal  standards  and 
appUcable  operating  rules  provide  a 
comparable  level  of  safety.  It  is 
important  to  note,  however,  that 
railroads  are  not  expected  to  conduct 
efficiency  testing  when  cab  signal,  ATS^ 
or  ATC  is  the  normal  method  of 
operation  and  there  is  an  occasional 
failure.  Therefore,  railroads  are  not 
expected  to  interfere  with  normal 
operation  of  the  cab  signal,  ATS,  or  ATC 
systems  for  such  efficiency  testing.  All 
changes  and  the  clarification  addressed 
above  reflect  discussions  that  FRA  and 
FTA  held  with  the  commuter  and 
intercity  raihoads  subsequent  to 
issuance  of  the  order. 

(1)  Delayed  in  Block 

The  original  order  required 
application  of  the  delay-in-block 
provisions  regardless  of  the  train's 
location  on  the  railroad  although,  in  the 
relevant  accidents  that  formed  the  basis 
for  the  order,  the  trains  involved  were 
operating  in  a  block  immediately 
preceding  an  interlocking  or  controlled 
point.  Additionally,  the  original  order 
provided  no  maximum  speed  for 
delayed-in-block  movements  other  than 
that  provided  in  relevant  railroad  rules. 
The  FRA's  refined  approach  will  Umit 
the  order's  applicabihty  to  blocks 
immediately  preceding  interlockings 
and  controlled  points  and  require  that 
the  train  reduce  speed  in  accordance 
with  appUcable  operating  rules,  but  in 
no  case  may  speed  exceed  40  miles  per 
hour.  FRA  established  the  maximum 
speed  of  40  miles  per  hour  in 
accordance  with  the  reduced  speed 
imposed  under  its  regulations 
addressing  failure  of  cab  signal,  ATS,  or 
ATC  devices  (see  49  CFR  236.567, 
236.811).  This  will  more  clearly  focus 
the  rule  on  the  situations  intended  to  be 
addressed  by  the  original  order  and 
ensure  that  the  maximum  reduced 
speed  permitted  where  the  rule  appUes 
is  standardized  and  is  based  on  a  luiown 
standard.  In  other  words,  the  maximum 
speed  where  the  rule  applies  will  be  40 
miles  per  hour  or  less,  depending  upon 
the  railroad's  rules.  FRA  is  also 
strengthening  the  delay-in-block  rule  by 
adding  a  measure  requiring  that 
appropriate  signs  be  installed  at  each 
affected  signal  and  at  the  departure  end 
of  stations.  This  will  prevent  confusion 
as  to  where  the  rule  apphes. 

(2)  Signal  Calling 

The  modification  to  the  signal  calling 
provision  reflects  the  reality  that 
desigi^ated  crew  members  will  be 
positioned  in  varying  locations  when 
receiving  the  verbal  communication 


identifying  the  signal  indication. 
Although  the  initial  version  of  the  order 
specified  a  particular  location  on  the 
train  (i.e.  in  a  trailing  unit  or  car),  the 
underlying  safety  concern  can  be 
satisfied  by  having  the  crew  member 
receive  and  acknowledge  the 
communication  regardless  of  the 
responder's  physical  location  on  the 
train. 

(3)  Emergency  Egress 

The  original  order  required  but  did 
not  set  parameters  for  testing  a 
representative  sample  of  emergency 
exits.  The  alteration  to  the  emergency 
egress  provisions  requires  that  sampling 
of  emergency  window  exits  be 
conducted  in  conformity  with  either  of 
two  alternate  methods  commonly 
recognized  for  such  efforts.  This 
modification  provides  a  degree  of 
uniformity  industry  wide.  These 
methods  require  sampling  meeting  a  95 
percent  confidence  level  that  all 
emergency  window  exits  operate 
properly  (i.e.,  the  methods  do  not  accept 
a  defect  rate  of  5  percent).  Although  the 
original  order  would  have  required 
testing  all  exits  on  a  sf>ecific  series  or 
type  of  car  if  one  such  car  had  a 
defective  window  exit,  the  amended 
order  permits  the  use  of  these 
commonly  accepted  sampling 
techniques  to  determine  how  many 
additional  windows  in  test.  In  general, 
these  principles  require  that  the  greater 
the  percentage  of  windows  initially 
found  defective,  the  greater  the 
percentage  of  windows  that  will  have  to 
be  tested. 

In  addition,  FRA  has  modified  the 
emergency  egress  portion  of  the  order  to 
clarify  that  the  exterior  marking 
requirement  applies  to  those  windows 
that  may  be  employed  for  access  by 
emergency  responders,  which  may  be 
windows  other  than,  or  in  addition  to, 
those  designed  for  emergency  egress  for 
passengers.  In  addition.  FRA  has 
modified  the  interim  system  safety  plan 
portion  of  the  order  to  require 
discussion  of  the  railroad's  programs 
and  plans  for  liaison  with  and  training 
of  emergency  responders  with  respect  to 
emergency  access  to  passengers.  The 
original  order  required  discussion  only 
of  methods  used  to  inform  passengers  of 
the  location  and  method  of  emergency 
exits. 

Finding  and  Order 

FRA  concludes  that  certain  current 
conditions  and  practices  on  commuter 
and  intercity  passenger  railroads  pose 
an  imminent  and  unacceptable  threat  to 
public  and  employee  safety.  Of  greatest 
concern  are  push-pull  and  MU 
operations  lacking  the  protection 
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provided  by  cab  signal,  automatic  train 
stop,  or  automatic  train  control  systems. 
Based  on  the  matters  discvissed  in 
Notice  No.  1  of  this  order,  I  found  that 
the  unsafe  conditions  discussed  there 
create  an  emergency  situation  involving 
a  hazard  of  death  or  injury  to  persons. 
While  I  continue  to  find  an  emergency 
situation  to  exist,  I  have  concluded  that 
certain  modifications  to  the  order  are 
necessary.  For  the  convenience  of  those 
subject  to  this  order,  I  have  set  forth 
here  all  of  its  terms,  as  amended. 
Accordingly,  pursuant  to  the  authority 
of  49  U.S.C.  §  20104,  delegated  to  me  by 
the  Secretary  of  Transportation  (49  CFR 
§  1.49),  it  is  hereby  ordered  that  each 
commuter  and  intertdty  passenger 
railroad,  and  any  other  entity  [e.g., 
freight  railroads  over  whose  lines 
afiiected  passenger  operations  are 
conducted)  whose  actions  are  necessary 
to  efiiactuate  the  directives  in  this  order, 
take  the  following  actions: 

(1)  Delayed-in-Block  Rule  ' 

NolK  This  rule  applies  to  all  push-pull  and 
MU  operations  unless  cab  signal,  automatic 
train  stop,  or  automatic  train  control  is  in 
operation,  speeds  do  not  exceed  30  m.p.h.,  or 
within  yard  or  terminal  limits  as  specified  for 
this  purpose  by  the  railroad. 

•  (A)  On  March  4, 1996,  at  12:01  a.m., 
have  in  effect,  publish  in  its  code  of 
operating  rules,  and  comply  with  a  rule 
that  requires:  If  a  passenger  train 
operating  in  the  block  Immediately 
preceding  an  interlocking  or  controlled 
point  stops  for  any  reason,  or  its  speed 
is  reduced  below  10  m.p.h.,  the  train 
shall  proceed  under  the  reduced  speed 
set  forth  in  applicable  operating  rules 
governing  suich  circimistances  and  be 
prepared  to  stop  before  passing  the  next 
signal.  In  no  event  shall  this  reduced 
speed  exceed  40  m.p.h.,  although  lower 
speeds  are  permissible.  The  train  must 
maintain  the  prescribed  reduced  speed 
imtil  the  next  wayside  signal  is  clearly 
visible  and  that  signal  displays  a 
proceed  indication.  A  copy  of  the  rule 
will  be  provided  to  the  FRA  Office  of 
Safety  Ass\irance  and  CompUance  in 
care  of  James  T.  Schultz,  Staff  Director, 
Operating  Practices. 

•  (B)  Within  30  days  of  issuance  of 
the  railroad's  rule,  a  railroad  operating 
supervisor  shall  personally  contact  each 
engineer  dnd  conductor  in  passenger 
service  and  inform  them  in  a  face-to- 
faoe  meeting  of  the  requirements  of  that 
rule.  Such  briefing  shall  be  documented 
and  such  documentation  shall  be 
available  for  FRA  review  upon  request, 
including  date,  time,  location,  crew 
members  contacted,  and  supervisor 
making  the  contact. 

•  (Q  Within  60  days  of  issuance  of 
the  railroad's  rule,  each  engineer/ 


conductor  in  such  passenger  service 
shall  receive  an  unannounced 
operational  ("efficiency")  test  on  the 
rule  which  requires  a  full  stop  at  the 
signal  ahead;  and,  within  90  days  of  rule 
publication,  an  on-board  operational 
monitoring  ride  shall  be  conducted  by 
an  operating  supervisor  of  the  railroad 
to  ensure  a  complete  imderstanding  of 
rule  provisions.  Such  tests  and 
operational  monitoring  checks  shall  be 
documented  and  such  documentation 
shall  be  available  for  FRA  review  upon 
request,  including  date,  time,  location, 
crew  members  involved,  and  supervisor 
making  the  test/monitoring  ride. 

•  (D)  The  railroad's  program  of 
operational  tests  and  inspections  under 
49  CFR  Part  217  shall  be  revised  as 
necessary  to  include  this  rule,  and  shall 
specifically  include  a  minimum  of  two 
such  tests  per  year  for  each  passenger 
engineer. 

•  (E)  Within  30  days  of  issuance  of 
the  railroad's  rule,  an  appropriate 
qualifying  appurtenance  shall  be  affixed 
to  each  signal  governing  the  approach  to 
an  interlocking  or  controlled  point 
signal  to  serve  as  a  visual  reminder  to 
the  engineer.  Appropriate  signage  shall 
be  displayed  at  the  departure  end  of 
passenger  stations  located  in  the  block 
immediately  preceding  interlockings  or 
controlled  points. 

(2)  Crew  Communications  Rule 

Note:  This  rule  applies  to  ail  push-pull  and 
MU  operations  unless  cab  signal,  automatic 
train  stop,  or  automatic  train  control  is  in 
operation,  speeds  do  not  exceed  30  m.p.h.,  or 
within  yard  or  terminal  limits  as  specified  for 
this  purpose  by  the  railroad. 

•  (A)  On  March  4, 1996,  at  12:01  a.m., 
have  in  effect,  pubUsh  in  its  operating 
rules,  and  comply  with  a  rule  that 
requires:  A  crew  member  located  in  the 
operating  cab  of  a  controlling 
locomotive,  cab  car,  or  MU  car,  shall 
have  means  to  communicate  orally  and 
shall  communicate  the  indication  and 
location  of  each  wayside  signal  affecting 
the  movement  of  the  train  as  soon  as  the 
signal  becomes  visible,  for  all  signals 
which  require  either  (1)  that  the  train  be 
prepared  to  stop  at  the  next  wayside 
signal,  or42)  that  the  train  be  prepared 
to  pass  the  next  wayside  signal  at 
restricted  speed.  In  multiple  track 
territory,  the  crew  member  shall  include 
the  affected  track  number.  A  copy  of  the 
rule  shall  be  provided  to  the  FRA  Office 
of  Safety  Assurance  and  Compliance  in 
care  of  James  T.  Schultz,  Staff  Director, 
Operating  Practices. 

•  (B)  A  designated  crew  member  shall 
immediately  acknowledge  the 
transmission,  and  confirm  the 
information  to  the  crew  member(s)  on 
the  controlling  locomotive  by  repeating 


the  message.  If  the  designated  crew 
member  fails  to  acknowledge  the 
conmiunication,  the  engineer  must 
ascertain  at  the  next  scheduled  stop 
why  the  message  is  not  being  confirmed. 
If  necessary  due  to  radio  equipment 
failure,  alternative  means  shall  be 
established  by  the  operating  crew  (e.g., 
via  intercom,  cellular  telephone,  etc.)  to 
accomplish  the  procedure. 

•  (C  1  If  the  engineer  fails  to  control 
the  train  movement  in  accordance  with 
either  a  wayside  signal  indication  or 
other  restrictions  imposed  upon  the 
train,  the  designated  crew  member  shall 
at  once  communicate  with  and  caution 
the  engineer  regarding  the  restriction, 
and,  if  necessary,  take  appropriate 
action  to  ensure  the  safety  of  the  train, 
including  stopping  the  movement  if 
appropriate. 

•  (D)  Within  30  days  of  the  issuance 
of  the  railroad's  rule,  a  railroad 
operating  supervisor  shall  personally 
contact  each  engineer  and  conductor  in 
passenger  service  and  inform  them  in  a 
face-to-face  meeting  of  the  requirements 
of  this  rule.  Such  briefing  shall  be 
documented  and  such  documentation 
shall  be  available  for  FRA  review  upon 
request,  including  date,  time,  location, 
crew  members  contacted,  and 
supervisor  making  the  contact 

•  (E)  Within  60  days  of  the  issuance 
of  the  railroad's  rule,  each  engineer/ 
conductor  in  such  passenger  service 
shall  receive  an  unannounced 
operational  "efBciency"  test  on  the  rule; 
and,  within  90  days  of  rule  publication, 
an  on-board  operational  monitoring  ride 
shall  be  conducted  by  an  operating 
supervisor  of  the  railroad  to  ensure  a 
complete  imderstanding  of  rule 
provisions.  Such  tests  and  operational 
monitoring  checks  shall  be  dociunented 
and  such  documentation  shall  be 
available  for  FRA  review  upon  request, 
including  date,  time,  location,  crew 
members  involved,  and  supervisor 
making  the  test/monitoring  ride. 

•  (FlThe  railroad's  program  of 
operational  tests  and  inspections  under 
49  CFR  Part  217  shall  be  revised  as 
necessary  to  include  this  rule,  and  shall 
specifically  include  a  minimum  of  two 
such  tests  per  year  for  each  passenger 
engineer. 

(3)  Emergency  Egr&s:  Sdarking  and 
Inspecting  Exits 

•  (A)  No  later  than  April  20, 1996. 
ensure  that  each  emergency  exit 
location  is  marked  inside  the  car  for 
passenger  and  crew  information. 
Markings  for  egress  from  inside  the  car 
shall  be  accompanied  by  clear  and 
legible  instructions  for  operation  of  the 
exit.  Also,  clear  markings  shall  also  be 
provided  on  the  exterior  of  each  car 


indicating  which  windows  may  be 
employed  for  access  by  emergency 
lesponders.  All  such  markings  must  be 
clearly  visible  and  legible  at  egress 
locations.  This  paragraph  does  not 
require  action  where  reasonably 
conspicuous  and  fully  legible  markings 
and  instructions  already  exist. 

•  (B)  Immediately  begin,  and  by  April 
20  complete,  a  program  to  test  a 
representative  sample  of  emergency 
window  exits  on  cars  in  its  fleets  to 
verify  proper  operation.  Sampling  must 
be  conducted  to  meet  a  95%  confidence 
level  and  in  accoi^ance  with  Military 
Standard  MIL-STD-105(D)  Sampling  for 
Attributes  or  American  National 
Standards  Institute  ANSI-ASQC  Zl.4- 
1993  Sampling  Procedures  for 
Inspections  by  Attributes.  Defective 
units  will  be  repaired  before  the  car  is 
returned  to  service.  Railroads  must 
report  to  FRA  when  such  action  is 
necessary,  and  shall  include  a  timetable 
for  window  inspection  and  replacement 
on  the  car  series  to  remedy  the  problem 
in  the  most  expeditious  manner. 

•  (C)  Records  of  the  date,  car  nimiber, 
and  verification  of  proper  exit  operation 
shall  be  maintained  and  available  for 
FRA  review  upon  request.  Each  railroad 
shall  also  verify  emergency  exit 
operation  as  part  of  routine  vehicle 
maintenance  cycles. 

(4)  Interim  System  Safety  Plans 

Each  authority  operating  or 
contracting  for  the  operation  of  push- 
pull,  EMU  or  DMU  service  (including 
Amtrak)  shall,  not  later  than  April  5, 
1996,  submit  to  FRA  an  interim  system 
safety  plan  for  the  purpose  of  enhancing 
the  safety  of  such  operations.  In 
developing  such  plans,  the  authority 
shall  provide  opportunity  for  the  riding 
pubUc  and  designated  representatives  of 
railroad  employees  to  comment  on 
proposed  actions  that  may  affect  the 
quality  of  service,  including  passenger 
safety. 

The  plan  shall  address  the  following 
hazards  associated  with  passenger 
occupancy  of  lead  units: 

•  "Train-to-train  colUsions. 

•  Derailments  giving  rise  to  the 
hazard  of  impact  with  fixed  structures. 

•  Collisions  with  heavy  vehicles  at 
highway-rail  crossings. 

The  plan  shall  take  into  consideration 
the  overall  safety  of  all  passengers  and 
crew  members  and  shall,  at  a  minimum, 
address  the  following  opportimities  for 
risk  reduction: 

(A)  Use  of  cab  car/MU  car.  The 
authority  shall  specify  the 
circumstances  under  which  occupancy 
of  a  cab  or  MU  car  in  the  lead  position 
is  permitted,  by  route  and  train 
assignment.  The  authority  shall  propose 


or  report  appropriate  modifications  in 
such  practices,  taking  into  consideration 
service  needs  [e.g.,  equipment  capacity, 
passenger  loadings)  and  safety  issues 
(e.g.,  train  densities,  method  of 
operation,  availabihty  of  cab  signals  and 
automatic  control,  issues  related  to 
standing  passengers,  grade  crossing 
exposure,  and  other  relevant  factors). 

(B)  Operating  rules.  The  authority 
shall  review  railroad  operating  rules  and 
practices  pertinent  to  the  hazards  listed 
above  to  determine  if  further 
enhancements  in  safety  are  warranted 
and  advise  FRA  as  to  what  action  is 
necessary  to  enhance  the  level  of  safety. 
Changes  in  existing  rules  shall  be 
specified.  In  conducting  this  review,  the 
operating  authority  shall  analyze  the 
measiu«s  imposed  in  sections  1  and  2 
of  this  order  and  may  propose 
alternative  approaches  that  ensure  the 
same  enhancements  in  safefy  associated 
with  those  measures. 

(C)  Adverse  conditions.  In  conducting 
the  review  of  railroad  operating  rules 
and  practices,  consideration  shall  be 
given  to  adverse  or  unusual  operating 
conditions  such  as  weather  (e.g.,  fog, 
heavy  rain  or  snow,  flooding,  etc.). 

(D)  Short-term  technology 
enhancements.  The  authority  shall 
consider  short-term  enhancements  in 
technology  that  may  improve  the  safety 
of  train  operations,  such  as  use  of 
alerting  devices,  equipping  of  additional 
locomotives  with  cab  signal/ ATC 
apparatus  (where  in  effect  on  the 
territor}').  or  other  available 
enhancements  to  enhance  engineer 
performance  or  provide  warning  of 
operation  in  excess  of  authority 
provided  by  the  wayside  signal  system. 
In  addition,  the  authority  shall  consider 
whether  the  installation  of  additional 
signals  on  any  particular  Une  would 
appreciably  reduce  the  risk  of  train 
collisions. 

(E)  Crew  management.  The  authority 
shall  review  crew  management  practices 
in  Ught  of  contemporary  hterature 
regarding  shift  work  and  cumulative 
fatigue  to  determine  if  the  alertness  and 
performance  of  employees  can  be 
promoted  by  changes  in  those  practices. 
Special  attention  shall  be  given  to  the 
issue  of  night  split  shifts. 

(F)  Highway-rail  grade  crossings.  The 
authority  shall  review  risks  to 
passengers  associated  with  occupancy 
of  cab  or  MU  cars  in  the  lead  while 
passing  over  highway-rail  crossings, 
particularly  crossings  utiUzed  by  heavy 
vehicles  and  vehicles  transporting 
hazardous  materials,  and  shall  address 
measures  that  can  reduce  these  risks. 

(G)  Emergency  exit  notification.  The 
authority  shall  review  methods  it  uses, 
in  addition  to  marking  emergency  exits. 


to  inform  passengers  of  the  location  and 
operation  of  those  exits,  such  as  flyers 
dropped  on  seats,  announcements  to 
passengers,  explanations  on  the  face  of 
passenger  tickets,  etc.  The  authority 
shall  specify  any  plans  it  has  to  increase 
passenger  awareness  of  the  location  and 
operation  of  emergency  exits.  The 
authority  shall  also  discuss  its  plans  for 
liaison  with  and  training  of  emergency 
responders  with  "respect  to  emergency 
access  to  passenger  cars. 

Upon  receipt  of  plans  responsive  to  the 
above-reference  requirements,  the 
Administrator,  in  consultation  with  the 
FTA  Administrator,  will  determine 
whether  other  mandatory  action  appears 
necessary  to  address  hazards  associated 
with  the  subject  rail  passenger  service. 

Relief 

Petitions  for  special  approval  to  take 
actions  not  in  accordance  with  this 
order  may  be  submitted  to  the  Associate 
Administrator  for  Safety,  who  shall  be 
authorized  to  dispose  of  those  requests 
without  the  necessity  of  amending  this 
order.  A  copy  of  this  petition  should  be 
submitted  to  the  Docket  Clerk.  OfBce  of 
Chief  Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street. 
S.W..  Washington,  DC.  20590. 

Penalties 

Any  violation  of  this  order  shall 
subject  the  person  committing  the 
violation  to  a  civil  penalty  of  up  to 
$20,000.  49  U.S.C.  §§21301.  FR^  may. 
through  the  Attorney  General,  also  seek 
injunctive  relief  to  enforce  this  order.  49 
U.S.C.  §20112.  ' 

Effiective  Date  and  Notice  to  Affected 
Persons 

The  amendments  to  this  order  shall 
take  effect  at  12:01  a.m.  on  March  4, 
1996.  The  original  order  would  have 
required  the  railroad  to  have  its  revised 
operating  rules  on  delay  in  block  and 
crew  communications  to  be  in  place  by 
March  2.  The  additional  two  days 
granted  here  is  intended  to  ensure  that 
it  is  feasible  to  revise,  issue,  and 
implement  the  revised  rules  by  Monday, 
March  4.  Other  deadlines  (i.e.,  for 
compliance  with  the  emergency  egress 
and  interim  system  safety  plan 
requirements)  are  not  changed,  but 
actual  dates  haye  been  inserted  to  avoid 
confusion  about  how  to  count  the  days 
allotted  for  certain  tasks.  This  notice 
will  be  published  in  the  Federal 
Register  as  soon  as  possible.  Prior  to 
pubUcation,  copies  of  t^is  notice  will  be 
delivered  by  overnight  mail  or  facsimile 
to  the  affected  passenger  railroads, 
public  authorities,  and  railroad  labor 
organizations. 
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Review 

Opportunity  for  formal  review  of  this 
Emergency  Order  will  be  provided  in 
accordance  with  49  U.S.C.  §  20104(b) 
and  section  554  of  Title  5  of  the  United 
States  Code.  Administrative  procediues 
governing  such  review  are  found  at  49 
CTR  Part  211.  See  49  CFR  §§  211.47. 
211.71,  211.73.  211.75.  and  211.77. 

lamed  in  Washington,  D.Q  on  Febmaiy  29, 
1996. 

)olnMM.Molitinia. 
Administrator. 

[FR  Doc.  96-5216  Filed  3-1-96;  2:06  pml 
■UMQ  OOOC  4tt«-N-P 


Natiofial  Highway  Traffic  Safety 
Administration 

Announcing  the  Fourteenth  Meeting  of 
the  Motor  Vehicle  Safety  Research 
Advtoory  Committee 

AGENCY:  National  Highway  TrafBc 
Safisty  Administration  (NHTSA),  DOT. 

ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
fourteenth  meeting  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  Committee  was 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Conunittiee  Act  to  obtain  independent 
advice  on  motor  vehicle  safety  research. 
Discussions  at  this  meeting  will  include 
specific  topics  in  NHTSA's 
Craahworthiness,  Crash  Avoidance  and 
Behavioral  Research  research  programs. 

DATE  AND  T«IE:  The  meeting  is 
scheduled  fixun  9:00  a.m.  to  5:00  p.m. 
on  Wednesday.  March  20. 1996. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  6244-48  of  the  U.S.  Department 
of  Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  hi  May 
1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  reconmiendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safety  research,  and  provide  a  fonun  for 
the  development,  consideration  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  meeting  is^open  to  the  pubUc,  but 
attendance  may  be  limited  due  to  space 
availability.  Participation  by  the  public 
will  be  determined  by  the  Committee 
Chairperson. 


A  public  reference  file  (Number  88- 
01)  has  been  established  to  contaia  the 
products  of  the  Committee  and  will  be 
open  to  the  public  during  the  hours  of 
9:30  a.m.  to  4:00  p.m.  at  the  National 
Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street,  SW., 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Coleman,  Office  of  I^search 
and  Development,  400  Seventh  Street, 
SW.,  Room  6206,  Washington,  DC 
20590,  telephone:  (202)  366-1537. 

Issued  on:  February  28, 1996. 
William  A.  Boehly, 

Chairperson,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 
(FR  Doc.  96-5086  Filed  3-4-96;  8:45  am] 
BILUNG  COOE  4910-Se-P 


Research  and  Development  Programs 
Meeting  Agenda 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 
and  discuss  specific  research  and 
development  projects. 
DATES  AND  TIMES:  As  previously 
announced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  March  12, 
1996,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Royce  Hotel — Detroit  Metro  Airport, 
31500  Wick  Road,  Romulus,  MI  48174. 
SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the 
twelfth  in  a  series  of  public  meetings  to 
provide  detailed  information  about 
NHTSA's  research  and  development 
programs.  This  meeting  will  be  held  on 
March  12, 1996.  The  meeting  was 
announced  on  February  12,  1996  (61  FR 
5438).  For  additional  information  about 
the  meeting  consult  that  annoimcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m.,  NHTSA's  Office  of 
Research  and  Development  will  discuss 
the  following  topics: 

•  Crash  test  dummy  component 
development  including  agency  plans 
and  status  regarding  refinements  to  the 
Hybrid  ID  diunmy, 

•  Preliminary  rearend  collision 
avoidance  system  guidelines  and 
pedestrian  detection  devices  for  school 
bus  safety, 


•  Status  and  update  on  agency  efforts 
for  upgraded  side  impact  protection, 

•  Status  and  plans  for  1996  for  the 
National  Accident  Sampling  System 
Crashworthiness  Data  System  (NASS 
CDS),  and 

•  Online  tracldng  system  for  NHTSA 
research  projects — status  and  update  of 
efforts  to  present  information  on 
NHTSA's  ongoing  research  to  the 
pubhc. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  February  22, 1996,  in 
response  to  the  announcement 
published  February  12, 1996. 

As  announced  on  February  12, 1996, 
in  the  time  remaining  at  the  conclvision 
of  the  presentations.  NHTSA  will 
provide  answers  to  questions  on  its 
research  and  development  programs, 
where  those  questions  have  been 
submitted  in  writing  by  4:15  p.m.  on 
March  4. 1995,  to  William  A.  Boehly. 
Associate  Administrator  for  Researdi 
and  Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Washington,  IX  20590.  Fax  number: 
202-366-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  202-366-^862.  Fax 
number:  202-366-5930. 

Issued:  February  28, 1996. 
William  A.  Boehly, 

Associate  Administrator  for  Research  and 
Development. 

(FR  Doc.  96-5087  Filed  3-4-96;  8:45  am) 
BIUJNQ  CODE  4»10-5»-P 


Research  and  Special  Programs 
Administration 

[Notice  No.  96-4] 

Information  Collection  Activities; 
Comment  Request 

agency:  Research  and  Special  Programs 
Admmistration  (RSPA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Research  and  Special  Programs 
Administration  invites  comments  on 
certain  information  collections, 
pertaining  to  hazardous  materials 
transportation  safety  and  oil  spill 
prevention  and  response  planning,  for 
which  RSPA  intends  to  request  approval 
from  the  Office  of  Management  and 
Budget. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  6, 
1996. 

ADDRESSES:  Please  address  written 
comments  to  Dodcets  Unit  (DHM-30), 
Room  8421,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001  (202)  366- 
5046.  Comments  may  also  be  faxed  to 
(202)  366-3753.  Comments  should 
identify  this  notice  number  (96-4)  and 
the  appropriate  Office  of  Management 
uid  Budget  (OMB)  Control  Number(s). 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard  showing  the  notice  number. 
PubUc  information  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
hoUdays. 

Requests  for  a  copy  of  an  information 
collection  should  be  directed  to  Jackie 
Smith,  Office  of  Hazardous  Materials 
Standards  (DHM-10),  Research  and 
Special  Programs  Administration,  Room 
8102,  400  Seventh  Street,  SW, 
Washington.  DC  20590-0001. 
Telephone  (202)  366-8553. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jadde  Smith.  Office  of  Hazardous 
Materials  Standards  pHM-10). 
Research  and  Special  I'rograms 
Administration.  Room  8102. 400 
Seventh  Street.  SW,  Washington,  DC 
20590-0001,  Telephone  (202)  366-8553. 

SUPPLEMENTARY  INFORMATION:  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  require  that 
interested  members  of  the  pubUc  and 
afiiected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies 
information  collections  that  RSPA  is 
submitting  to  OMB  for  extension  or 
reinstatement,  as  appropriate.  These 
collections  are  contained  in  (1)  49  CFR 
107,  Hazardous  Materials  Pro-am 
Procedures;  (2)  49  CFR  110,  Hazardous 
Materials  PubUc  Sector  Training  and 
Planning  Grants;  (3)  49  CFR  130,  Oil 
Spill  Prevention  and  Response  Plans; 
and  (4)  49  CFR  171  through  180, 
Hazardous  Materials  Regulations 
(HMR).  RSPA  has  revised  burden 
estimates,  where  appropriate,  to  reflect 
aurent  reporting  levels  or  adjustments 
based  on  changes  in  proposed  or  final 
rules  pubhshed  since  the  information 
collections  were  last  approved.  RSPA 
will  request  a  three-year  term  of 
approval  for  each  information  collection 
activity  and,  when  approved  by  OMB, 


publish  notice  of  the  approval  in  the 
Federal  Register. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  proper  performance  of  the 
functions  of  the  agency;  (2)  the  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  collection  of  information,  including 
the  vahdity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  quality,  utifity  and  clarity  of  the 
information  collection;  and  (4)  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated,  electronic  or  other 
technological  means  of  collecting 
information.  A  summary  of  public 
comments  will  accompany  RSPA's 
submission  of  the  information  collection 
requests  to  OMB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Title 
of  the  information  collection,  including 
former  title  if  a  change  is  being  made; 
(2)  OMB  control  number;  (3)  siunmary 
of  the  information  collection  activity, 
including  the  need  for  and  use  of  the 
collection;  (4)  description  of  the  affected 
pubhc;  (5)  estimate  of  total  annual 
reporting  and  recordkeeping  burden; 
and  (7)  frequency  of  collection. 

Title:  Inspection  and  Testing  of 
Portable  Tanks  and  Intermediate  Bulk 
Containers  (Former  title:  Portable  Tank 
Inspection  and  Testing). 

OMB  Control  Number  2137-0018. 

Summary:  This  information  collection 
consoUdates  provisions  for 
dociunenting  quaUfications,  inspections 
and  tests  pertaining  to  the  manufacture 
and  use  of  portable  tanks  and 
intermediate  bulk  containers  under 
various  provisions  in  parts  173, 178  and 
180  of  the  HMR  It  is  needed  to  ascertain 
whether  portable  tanks  and  intermediate 
bulk  containers  have  been  quaUfied, 
inspected  and  retested  in  accordance 
with  the  HMR.  For  example,  49  CFR 
173.32  requires  that  portable  tanks  be 
periodically  retested,  and  prescribes 
both  retest  markings  and  retention  of 
records  as  a  demonstration  of 
compUance.  The  information  is  used  to 
verify  that  portable  tanks  and 
intermediate  bulk  containers  meet 
required  performance  standards  prior  to 
being  authorized  for  initial  use  or  reuse 
as  bulk  packagings  for  hazardous 
materials. 

Affected  PubUc:  Manufacturers  and 
owners  of  portable  tanks  and 
intermediate  bulk  containers. 

Annuo/  Reporting  and  Recordkeeping 
Burden: 

Number  of  Respondents:  314. 
Total  Annual  Responses:  51,220. 
Total  Annual  Burden  Hours: 
51.340. 


Frequency  of  Collection:  Design 
quahfication  testing  is  performed  at  the 
start  of  production  for  each  new  or 
different  design  type,  periodic  design 
type  retesting  is  performed  at  one  year 
intervals  for  intermediate  bulk 
containers  only,  and  periodic 
requahfication  of  tanks  in  use  is 
performed  every  2-5  years,  depending 
on  the  type  of  testing  required  and  the 
tank  specification.  Certification 
maridngs  are  appUed  to  each  packaging 
at  time  of  manufacture. 

Tit/e;  Testing,  Inspection,  and 
Marking  Requirements  for  CyUnders 
[Former  title:  Recordkeeping  and 
Information  Collection  for  Cylinders). 

OMB  Control  Number:  2137-0022. 

Summary:  This  information  collection 
consoUdates  provisions  for 
docimienting  qualifications,  insp>ections 
and  tests  pertaining  to  the  manufacture 
and  use  of  cylinders  under  various 
provisions  in  parts  173, 178  and  180  of 
the  HMR.  It  is  needed  to  ascertain 
whether  cylinders  have  been  qualified, 
inspected  and  retested  in  accordance 
with  the  HMR  For  example,  provisions 
in  49  CFR  173.34  for  quaUfication, 
maintenance  and  use  of  cylinders 
require  that  cylinders  be  periodically 
inspected  and  retested  to  ensxue 
continuing  compUance  with  packaging 
standards.  Information  collection 
requirements  also  address  registration  of 
retesters  and  marking  of  cylinders  by 
retesters  and  recertifiers.  The 
information  is  used  to  verify  that 
cylinders  meet  required  manufactiuing 
standards  prior  to  being  authorized  for 
initial  use,  and  that  once  manufactured 
the  cyUnders  are  maintained  and  used 
in  compliance  with  applicable 
requirements  of  the  hMr  as  packagings 
for  hazardous  materials. 

Affected  Public:  Fillers,  owners,  users 
and  retesters  of  reusable  cyUnders. 

Annual  Reporting  and  Recordkeeping 
Burden: 

Number  of  Respondents:  139.352. 
Total  Annual  Responses:  153,287. 
Total  Annual  Burden  Hours: 
171,681. 

Frequency  of  Collection:  Reports  are 
required  for  cylinders  as  they  are 
manufactiued  and  initiaUy  tested. 
Cylinders  are  required  to  be  marked 
after  manufacture  with  specific 
information.  Insp)ection  reports  are  also 
required  to  very  compUance  with  the 
provisions  of  the  HMR,  including 
verification  that  the  cyUnders  passed 
the  required  tests.  Registration  of 
retesters  is  performed  on  a  one-time 
basis.  Retester  marking  on  a  cy Under  is 
performed  once  every  5  to  20  years 
depending  on  cylinder  specification  and 
type  of  service.  Pressure  verification  for 
acetylene  cylinders  is  performed  daily. 
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Title:  Hazardous  Materials  Incident 
Reports 

OAffl  Control  Number:  2137-0039 

Summary:  This  collection  is 
applicable  upon  occurrence  of  incidents 
as  prescribed  in  49  CFR  171.15  and 
171.16.  Basically,  a  Hazardous  Materials 
Incident  Report.  DOT  Fonn  F  5800.1. 
must  be  completed  by  a  carrier  of 
hazardous  materials  after  a  hazardous 
material  transportation  incident  occurs, 
such  as  a  release  of  material,  serious 
accident,  evacuatioh  or  highway 
shutdown.  Serious  incidents  meeting 
criteria  in  49  CFR  171.15  also  require  a 
telephonic  report  by  the  carrier.  This 
information  collection  enhances  RSPA's 
abihty  to  evaluate  the  effectiveness  of  its 
regulatory  program,  determine  the  need 
for  regulatory  changes  and  address 
emerging  hazardous  materials 
transptHlation  safety  issues.  The 
requirement  appUes  to  all  carriers 
engaged  in  the  transportation  of 
hazardous  materials  by  rail,  air,  water 
and  highway. 

Affected  Public:  Each  carrier  who 
transports  hazardous  materials. 

Annual  Reporting  and  Recordkeeping 
Burden'. 

Number  of  Respondents:  700. 

Total  Annual  Responses:  16,600. 

Total  Annual  Burden  Hours:  24,190. 

Frequency  of  Collection:  Reports  are 
required  upon  occiurence  of  a 
reportable  incident. 

Title:  Flammable  Cryogenic  Liquids 
[Previous  title:  Cryogenic  Liquids 
Reqiiirements]. 

0MB  Control  Number:  2137-0542. 

Summery:  Provisions  in  49  CFR 
177.818  require  the  carriage  on  a  motor 
vehicle  of  written  procedures  for 
venting  flammable  cryogenic  liquids 
and  for  responding  to  emergencies. 
Sections  173.318(^,  177.840(h),  and 
180.405(h)  specify  certain  safety 
procedures  and  documentation 
requirements  for  drivers  of  these  motor 
vehicles.  These  requirements  are 
intended  to  ensure  a  high  level  of  safety 
when  transporting  flaiamable 
cryogenics  due  to  their  extreme 
flammabiUty. 

Affected  Public:  Carriers  of  flammable 
cryogenic  Uquids  in  bulk. 

Annual  Reporting  and  Recordkeeping 
Burden: 

Number  of  Respondents:  65. 
Total  Annual  Responses:  18,200. 
Total  Annual  Burden  Hours:  1.213. 

Frequency;  A  response  is  required  for 
each  shipment  of  a  flammable  cryogenic 
material. 

Title:  Approvals  for  Hazardous 
Materials. 

0MB  Control  Number:  2137-0557. 
Summary:  There  are  over  one 
hundred  approval  provisions  contained 


in  the  HMR  and  associated  procedural 
regulations.  Responses  to  these 
collections  of  information  are  required 
to  obtain  benefits,  such  as  to  become  an 
approval  or  certification  agency  or 
obtain  a  variance  from  packaging  or 
handling  requirements  based  on 
information  provided  by  the 
respondent.  This  information  is  used  by 
RSPA  to:  (1)  Determine  whether 
applicants  who  apply  to  become 
designated  approval  agencies  are     • 
qualified  to  evaluate  package  design, 
test  packages,  classify  hazardous 
materials,  etc.;  (2)  verify  that  various 
containers  and  special  loading 
requirements  meet  the  requirements  of 
the  HMR;  (3)  assure  that  regulated 
hazardous  materials  pose  no  danger  to 
life  and  property  during  transportation; 
and  (4)  allow  minor  variations  to 
regulatory  requirements,  based  on 
information  provided  by  respondents, 
without  requiring  the  respondent  to 
apply  using  less  timely  and  more 
burdensome  exemption  procedures. 

Affected  Public:  Businesses  and  other 
entities  who  must  meet  the  approval 
requirements  in  the  HMR. 

Annual  Reporting  and  Recordkeeping 
Burden: 

Number  of  Respondents:  3,503. 

Total  Annual  Responses:  3,853. 

Total  Annual  Burden  Hours:  18,302. 

Frequency:  On  occasion  of  application 
for  a  benefit. 

Title:  Testing  Requirements  for 
Packaging. 

OMB  Control  Number:  2137-0572. 

Summary:  Detailed  packaging 
manufacturing  specifications  have  been 
replaced  by  a  series  of  performance  tests 
that  a  non-bulk  packaging  must  be 
capable  of  passing  before  it  is 
authorized  to  be  used  for  transporting 
hazardous  materials.  The  HMR  require 
proof  that  packagings  meet  these  testing 
requirements.  Manufacturers  must 
retain  records  of  design  quafification 
tests  and  periodic  retests.  Manufacturers 
must  notify,  in  writing,  persons  to 
whom  packagings  are  transferred  of  any 
specification  requirements  that  have  not 
been  met  at  the  time  of  transfer. 
Subsequent  distributors,  as  well  as 
manufacturers  must  provide  written 
notification.  Performance-oriented 
packaging  standards  allow 
manufacturers  and  shippers  much 
greater  flexibility  in  selecting  more 
economical  packagings. 

Affected  Public:  Each  non-bulk 
packaging  manufacturer  that  tests 
packaging  to  ensure  the  safe 
transportation  of  hazardous  materials. 

Annual  Reporting  and  Recordkeeping 
Burden: 

Number  of  Respondents:  5,000. 


Total  Annual  Responses:  15,000. 
Total  Annual  Burden  Hours:  30,000. 
Frequency:  Tests  are  performed  at 
start  of  production  of  a  packaging  design 
type  and  repeated  at  one  or  two-year 
intervals,  depending  on  the  type  of 
packaging.  Written  notificadon  is 
provided  at  time  of  first  transfer,  to  each 
person  to  whom  a  packaging  is 
transferred. 

Title:  Container  Certification 
Statement  [Previous  title:  Statement  of 
Structiual  Serviceability  for  Freight 
Containers  to  be  used  for  Class  1.1  and 
1.2  Explosives]. 
OMB  Control  Number:  2137-0582. 
Summary:  As  required  in  §  176.27, 
shippers  of  hazardous  materials,  in 
freight  containers  or  transport  vehicles 
by  vessel,  are  required  to  certify  that  the 
freight  container  or  transport  vehicle  is 
serviceable,  that  the  hazardous  materials 
are  properly  marked,  labeled,  or 
placarded,  loaded  and  seciued.  For 
explosives  in  Division  1.1  and  1.2, 
shippers  are  required  to  certify  on 
shipping  documentation  that  the  freight 
container  or  transport  vehicle  meets 
minimal  structural  serviceabiUty 
requirements  (see  §  176.172).  These 
requirements  are  intended  to  ensure  an 
adequate  level  of  safety  for  transport  of 
hazardous  materials  aboard  vessel  and 
ensure  consistency  with  similar 
requirements  in  international  standards. 

Affected  Public:  Shippers  of 
hazardous  materials,  including 
explosives  in  freight  containers  or 
transport  vehicles  by  vessel. 

Annual  Reporting  and  Recordkeeping 
Burden: 
Number  of  Respondents:  530. 
Total  Annual  Responses:  604,000. 
Total  Annual  Burden  Hours:  15,100. 
Frequency:X^e  statement  is  required 
for  each  shipment  of  hazardous  material 
in  a  freight  container  or  transport 
vehicle  aboard  a  vessel. 

Title:  Hazardous  Materials  Public 
Sector  Plaiming  and  Training  Grants. 
OMB  Control  Number:  2137-0586. 
Summary:  Part  110  of  49  CFR  sets 
forth  procedures  for  reimbvusable  grants 
for  public  sector  planning  and  training 
in  support  of  the  emergency  planning 
and  training  efforts  of  States,  Indian 
tribes  and  local  communities  to  deal 
with  hazardous  materials  emergencies, 
particularly  those  involving 
transportation.  Sections  in  this  part 
address  information  collection  and 
recordkeeping  with  regard  to  applying 
for  grants,  monitoring  expenditures, 
reporting  and  requesting  modifications. 

Affected  Public:  State  and  local 
governments,  Indian  tribes. 

Annual  Reporting  and  Recordkeeping 
Burden: 


Number  of  Respondents:  66. 

Total  Annual  Responses:  66. 

Total  Annual  Burden  Hours:  4,082. 

Frequency:  Application  for  a  grant  is 
at  the  discretion  of  the  applicant  and 
can  be  made  as  frequently  as  every 
annual  grant  cycle.  Financial  status 
reports  are  submitted  quarterly. 
Grantees  must  complete  a  performance 
report  at  the  end  of  the  grant  period. 

Title:  Response  Plans  for  Shipments 
of  Oil  [Previous  titie:  Preparation  of 
Response  Plans  for  Shipments  of  Oil]. 

OMB  Control  Number:  2137-0591. 

Summary:  In  recent  years  several 
major  oil  discharges  damaged  the 
marine  enviroiunent  of  the  United 
States.  As  required  by  the  Federal  Water 
Pollution  Control  Act,  as  amended  by 
the  Oil  Pollution  Act  of  1990,  RSPA  has 
issued  regulations  that  require 
preparation  ofwritten  spill  response 
plans  and,  in  certain  instances, 
submission  of  these  plans  to  RSPA  for 
the  transportation  of  oil  in  bulk  by 
motor  vehicle  or  rail  car.  These  plans 
are  intended  to  aid  in  the  mitigation  of 
the  effects  of  unintended  discharges  of 
oil  to  the  environment. 

Affected  Public:  Carriers  that 
transport  oil  in  bulk,  by  motor  vehicle 
or  rail. 

Annual  Reporting  and  Recordkeeping 
Burden: 

Number  of  Respondents:  8,000. 

Total  Annual  Responses:  8,000. 

Total  Annual  Burden  Hours:  10,560. 

Frequency:  One  time  report,  plus 
notification  of  changes  when  needed. 


Issued  in  Washington.  DC,  on  February  28, 
1996. 

Edward  T.  MazzuUo, 

Director,  Office  of  Hazardous  Materials 
Standards. 

(FR  Doc.  96-5064  Filed  3-4-96;  8:45  am] 
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Surface  Transportation  Board  ^ 
[Finance  Docket  No.  32769] 

Central  New  England  Railroad,  Inc., 
Modified  Certificate 

On  October  11,  1995,  Central  New 
England  Railroad,  Inc.  filed  a  notice 
under  49  CFR  Part  1150.  Subpart  C— 
Modified  Certificate  of  Public 
Convenience  and  Necessity  to  operate 
approximately  13.5-miles  of  an 
abandoned  ^  rail  line  between  milepost 


■  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-S8,  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29.  1995.  and  took  effect  on  January 
1,  1996.  abohshed  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  ctrtain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996.  and  to  funttions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10901. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 

'The  5.5-mile  portion  of  the  line  between 
milepost  12.5  (Hazardville,  CT)  and  milepost  18.0 
(East  Windsor.  CT),  was  formerly  owned  by  the 
Trustee  of  Penn  Central  Transportation  Company, 
one  of  the  eastern  railroads  reorganized  under  the 
Regional  Rail  Reorganization  Act.  and  was  never 


8.8  at  Enfield.  CT  (on  the  Connecticut- 
Massachusetts  State  line)  and  milepost 
23.3  at  East  Windsor  Hill,  CT.  owned  by 
the  Connecticut  Department  of 
Transportation  (ConnDOT). 

The  Commission  wrill  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  car-ser\ice  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Railroad  Association. 

Decided:  Februan-  28,  1996 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc  96-5063  Filed  3-4-96:  8:45  am] 
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designated  in  the  United  States  Kcilwey 
Associations's  Final  Syslew  Plan  for  trar.f  fer  l6 
Consolidated  Ra.l  Corporation  (CR!  The  ,ine  was 
abandoned  by  the  Trustee  in  1S76  purfud-ii  lo 
section  308  of  the  Regioral  Raii  ReorjiftiiiiBtion  .Act 
of  1973.  45  L'.S.C.  744 fb)  and  aoqo.red  by  the  Stete 
of  Connecticut's  Departme.-i  of  TrEn!.portation 
(ConnEXDTl  for  continued  rail  senice. 

The  3.7-mi!e  poriir  n  of  the  line  betwetn  rr.iit  po>i 
12.5  (Hazardviilp.  CT)  and  m;!epo»t  fc  8  iErfie^d 
CT)  was  abandoned  by  the  Boston  tnd  Mamr 
Corporation  in  1903.  See  Bofton  and  Maine 
Corporation — Abandonmrnt  Exemption — In 
Hartford  County:  CT  and  Hampden  Count\.  MA. 
.\B-32  (Sub-No  6-'.\).  and  Spnngfield  Terminal 
Badway  Company — Discorltnuante  Exemption — In 
Hartford  County,  CT.  and  Hcwpdf-n  (x:unty.  ,\B- 
355  (Sub-.No.  14.\)  (ICC  served  Nov   2-).  1993i 

The  4.3-mi!e  portion  of  the  line  b^lween  T.ilepos! 
18.0  and  milepost  22.3  (East  Windier  Hill.  CT/CR 
milepost  6.77 — Tro>  Road  Connrctior.;  was 
abandoned  by  CR  in  IQS/   S^-  Ccnrai! 
Abandonment  m  Hartford  Count\   CT.  Docket  No. 
.\B-167  (Su!>No.  «84N)  []CC  M-rvpd  FrD  23   1967). 
ConnDOT  sabsec;i.enliy  acq^iired  ihls  portion  of  the 
line  on  Mav  11.  1995.  for  continued  rail  itnitt. 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT     | 

Offioe  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  941. 950, 965,  and  968 
[DodtM  Na  FR-^967-F-01] 
raN2577-ABS9  ' 

Streamlining  tlie  Compretienslve 
Improvement  Assistance  Program' and 
Comprehensive  Grant  Program 

AQBiCY:  Oflice  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action;  Final  rule. 

SUMMARY:  This  rule  amends  24  CFR 
parts  950  (formerly  905)  and  968  to 
streamline,  simplify  and  eliminate 
unnecessary  requirements  for  the 
Department's  two  modernization 
programs  used  in  the  public  housing 
and  Indian  housing  programs.  The 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  is  used  by 
Public  Housing  Agencies  (PHAs)  and 
Indian  Housing  Authorities  (IHAs)  that 
own  or  operate  fewer  than  250  public 
housing  units.  The  Comprehensive 
Grant  Program  (CGP)  is  used  by  PHAs 
and  IHAs  that  own  or  operate  250  or 
more  public  housing  units. 

The  rule  also  combines  into 
provisions  of  a  part  dealing  with  general 
provisions  applicable  to  PHA-owned 
projects  (part  965)  the  nearly  identical 
provisions  concerning  prevailing  wage 
rates  that  have  been  found  in  the 
development  and  modernization  parts 
for  public  housing  (parts  941  and  968). 
EFFECTIVE  DATE:  April  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  Public  Housing:  William  J.  Flood. 
Director,  Office  of  Capital 
Improvements,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  4134,  451 
Seventh  Street,  S.W..  Washington,  D.C. 
20410-5000,  telephone  (202)  708-1640. 

For  Indian  Housing:  Deborah  M. 
LaLancette,  Director,  Housing 
Management  Division,  Office  of  Native 
American  Programs,  Public  and  Indian 
Housing,  Room  B-133,  E)epartment  of 
Housing  and  Urban  Development,  451 
Seventh  Street  S.W.,  Washington,  D.C. 
20410,  telephone  (202) 755-0088. 

Hearing-  or  speech-impaired  persons 
may  use  the  Telecommunications 
Devices  for  the  Deaf  (TDD)  by  contacting 
the  Federal  Information  Relay  Service 
on  1-800-877-TDDY  (1-800-677-8339) 
or  (202)  708-9300.  (Other  than  the 
"800"  TDD  number,  telephone  numbers 
are  not  toll-hee.) 


UMI 


SUPPLEMENTARY  INFORMATION: 

I.  Paperworlc  Burden 

The  information  collection 
requirements  contained  in  this  rule 
remain  essentially  unchanged.  They  are 
merely  moved  to  different  section 
numbers  as  part  of  this  consolidation 
effort.  (See  §§950.618,  950.622, 
950.630,  950.632,  950.634,  950.636, 
968.135,  968.145,  968.210,  968.215. 
968.225,  and  968.230,  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520)  under  OMB  control  number 
2577-0044  (CIAP).  See  also  §§950.650, 
950.656,  950.658,  968.310,  968.325,  and 
968.330,  previously  approved  by  OMB 
under  control  number  2577-0157 
(CGP).) 

II.  Bacltground 

Upon  assuming  the  leadership  of  the 
Department  of  Housing  and  Urban 
Development  (HUD)  in  1993,  Secretary 
Cisneros  made  the  reinvention  of  HUD 
one  of  his  first  priorities.  HUD's 
reinvention  efforts  took  place  in  the 
context  of  a  broader,  government-wide 
reinvention  process,  the  National 
Performance  Review,  under  the 
leadership  of  Vice  President  Gore.  At 
that  time,  HUD  established  five  program 
goals  to  accomplish  its  mission  that 
involved  working  for  healthy  growth  in 
cities,  providing  adequate  housing  for 
all,  and  protection  of  society's  most 
vulnerable  people. 

HUD  determined  that  one  of  the  first 
steps  needed  in  its  transformation  from 
the  old  HUD  to  a  new  HUD  was  the 
consolidation  and  streamlining  of 
funding  programs.  HUD  recently 
submitted  to  Congress  sweeping 
changes  to  transform  public  housing  to 
a  resident-based  program. 

Another  aspect  of  the  reinvention 
involves  HUD's  rules,  which  have  been 
at  the  forefront  of  HUD's  reinvention 
efforts  since  those  efforts  commenced  in 
1993.  The  foundation  of  HUD's 
regulatory  process  is  Executive  Order 
12866  (Regulatory  Planning  and 
Review)  Issued  by  President  Clinton  oh 
September  30, 1993.  This  order  directs 
agencies  to,  among  other  things,  explore 
regulatory  alternatives  and,  if 
regulations  are  determined  to  be 
necessary,  to  select  approaches  that 
maximize  benefits  and  involve 
enhanced  public  accessibility  and 
participation  in  the  rulemaking  process. 

HUD  has  done  a  comprehensive 
review  of  24  CFR  part  968.  Public 
Housing  Modernization.  Part  968 
contains  3  subparts,  covering  general 
requirements  and  separate  requirements 
for  the  Comprehensive  Improvement 


Assistance  Program  (CIAP)  and 
Comprehensive  Grant  Program  (CGP). 
Based  on  its  comprehensive  review, 
HUD  has  determined  that  certain 
provisions  from  CIAP  and  CGP  can  be 
consolidated  in  the  general  provisions, 
subpart  A.  HUD  also  has  determined 
that  there  are  a  number  of  revisions  that 
should  be  made  to  simplify  subpart  B 
for  CIAP  and  subpart  C  for  CGP.  Similar 
changes  are  also  being  made  to  24  CFR 
part  950,  subpart  I.  which  covers  the 
modernization  program  requirements 
for  Indian  Housing. 

In  addition  to  the  simplifications 
mentioned  above  and  described  in  more 
detail  in  Part  III  below,  the  Department 
is  also  responding  in  this  rule  to  public 
comments  received  on  the  interim  CIAP 
rule  published  March  15. 1993  (58  FR 
13916).  This  rule  also  makes  changes 
resulting  from  experience  gained  during 
the  Federal  Fiscal  Years  (FFYs)  1993. 
1994.  and  1995  funding  competitions 
(see  Part  IV  below). 

[The  reader  should  note  that, 
hereafter,  for  ease  of  discussion,  the 
preamble  to  this  final  rule  uses  the  term 
"housing  authorities  (HAs)"  to  refer  to 
both  public  housing  agencies  (PHAs) 
and  Indian  Housing  Authorities  (IHAs) 
and  the  term  "public  housing"  to  refer 
to  both  Public  and  Indian  housing, 
unless  otherwise  stated.  In  addition,  the 
term  "development"  is  used  to  refer  to 
"low-income  projects,**  as  defined  at 
secUon  3(b)(1)  of  the  Act.) 

m.  Reinvention  Changes  for  CIAP  and 
CGP 

As  a  part  of  other  pending 
rulemakings,  various  Federal 
requirements  that  are  applicable  to  a 
number  of  the  Department's  programs, 
including  modernization,  are  being 
moved  to  Department-wide  common 
rules.  One  example  of  such  provisions 
are  those  now  contained  in  §  968.110, 
Other  Federal  requirements. 

The  current  section  covers  civil  rights 
compliance,  minority  and  women's 
business  enterprise  opportunity,  lead- 
based  paint  poisoning  prevention, 
environmental  clearance,  flood 
insurance,  and  wage  rates,  as  well  as 
audits,  uniform  administrative 
requirements,  and  energy  conservation. 
Most  of  the  civil  rights  authorities, 
including  references  to  minority  and 
women's  business  enterprise 
opportunity,  have  been  consolidated 
into  the  Department-wide  rule  (24  CFR 
part  5)  listing  provisions  applicable  to 
all  of  the  Department's  programs.  That 
rulemaking  revised  §  968.110  to  refer  to 
the  Department-wide  rule,  leaving  a  few 
additional  authorities  in  §  968.110(a). 
Another  pending  rulemaking  addresses 


the  applicability  of  lead-based  paint 
poisoning  prevention. 

This  rulemaking  also  revises 
§968.110  as  follows:  §968.110(i). 
Audits,  is  being  moved  to  a  new 
§  968.145.  Fiscal  closeout;  §968.110(j). 
Uniform  administrative  requirements,  is 
being  moved  to  a  new  §968.135, 
Contracting  requirements;  §968.110(1), 
Energy  conservation,  is  being  moved  to 
a  revised  §968.115,  Modernization  and 
energy  conservation  standards;  and  the 
cross-reference  in  paragraph  (e)(3)  for 
preemption  of  prevailing  wage  rates  is 
changed  to  24  CFR  965.101.  (Section 
965.101  is.amended  in  this  rulemaking 
to  broaden  the  coverage  of  its 
preemption  of  prevailing  wage  rates  to 
extend  to  development  and 
modernization,  as  well  as  to  operations.) 

Existing  §968.120,  dealing  with 
preemption  of  State  prevailing  wage 
requirements,  is  being  moved  to  and 
combined  with  §965.101. 

The  Indian  housing  program  is  not 
affected  by  the  consolidation  of  general 
provisions  by  the  other  pending 
rulemaking.  Consequently.  §950.120 
still  contains  comparable  provisions. 

IV.  Relation  of  Current  Regulations 
Sections  to  Final  Rule  Sections 

The  following  chart  shows  the 
locations  of  similar  provisions: 


New  section 

Current  sections 

950.604 

950.601 

950.606 

950.667 

950.608 

950.615,  950.666 

950.610 

950.603 

950.612 

[New  provision] 
950.635 

950.614 

950.616 

950.639 

950.618 

950.642 

950.620 

950.645 

950.622 

950.657 

950.630 

950.618 

950.632 

950.624 

950.634 

950.648 

950.636 

950.651 

950.638 

[New  provisionj 
950.654,  950.675 

950.640 

950.650 

950.669 

950.652 

950.672 

950.654 

950.675 

950.656 

950.678 

950.658 

950.684 

950.660 

950.687 

968.104 

968.312 

968.112 

968210,  968.310 

968.125 

968.130 

968.135 

968.140 

968225 
968230 
968235 
968.240 

968.145 

968.210 

968.215 

968.225 ;. 

968260 
968215 
968220 
968245 

968.230 

968.235 

968250 
[New  provision] 
968.345 
968.315 

968.240 

968.310 

New  section 

Current  sections 

968.315 

968.320 

968.320 
968.325 

968.325 

968.330 

968.330 

968.340 

968.335 

968.345 

V.  Public  Comments  and  Description  of 
the  Simplified  CIAP 

A.  Public  Comments 

The  Department  received  public 
comments  on  the  March  1993  interim 
rule  from  four  HAs  and  two  HA  interest 
groups  (National  Association  of  Housing 
and  Redevelopment  Officials  (NAHRO) 
and  Public  Housing  Authorities 
Directors  Association  (PHADA)).  The 
commenters  agreed  that  HUD  has  made 
substantial  progress  in  simplifying  the 
CIAP,  and  pointed  out  additional  areas 
for  simplification  or  clarification. 

Relocation  requirements.  The  March 
1993  interim  rule  revised  parts  905 
(now  950)  and  968  by  updating  the 
displacement,  relocation  and 
acquisition  requirements  pursuant  to 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970,  as  amended,  and  by  removing 
the  relocation  requirements  from  the 
"Other  program  requirements"  sections 
and  creating  separate  sections  for  the 
relocation  requirements  at  new 
§§905.117  (now  950.117)  and  968.108. 

Comment:  PHADA  and  two  HAs 
recommended  that  HUD  be  required  to 
respond  to  an  HA's  request  for  a 
determination  of  coverage  under  the 
relocation  requirements 
(§§  968.108(g)(3)  and  950.117(g)(3)) 
within  30  calendar  days  or  within  a 
longer  stated  period  or  provide  a 
rebuttal  period  or  the  HA's 
iuierpretation  would  be  accepted  as 
final. 

Response:  The  Department  agrees  that 
dialogue  between  HUD  and  an  HA  is 
important  and  should  start  in  the 
planning  stage.  Technical  assistance  on 
relocation  matters  is  readily  available 
from  Community  Planning  and 
Development  relocation  staff  in  HUD 
Field  Offices.  HUD  will  make  ever}' 
effort  to  respond  promptly  to  HA 
requests  for  assistance.  However,  HUD 
cannot  restrict  the  time  period  for  a 
response  as  suggested.  HUD's  relocation 
rules  implementing  statutory 
requirements  guaranteeing  benefits  to 
eligible  persons  cannot  be  amended  by 
this  rulemaking.  In  fact,  HUD  relies  on 
regulations  issued  by  the  Department  of 
Transportation  for  government-wide 
requirements,  at  49  CFR  part  24  (see  24 
CFR  part  42).  A  delay  in  HUD's 
response  does  not  relieve  an  HA  of  its 
responsibility  to  comply  with  the 


Uniform  Relocation  Act,  where 
applicable. 

Definition  of  modernization 
capability.  Comment:  PHADA 
commented  that  the  determination  of  no 
modernization  capability  he  afforded  an 
appeal  to  the  Regional  Administrator, 
and  that  HUD  be  required  to  inform  the 
HA  as  to  why  the  determination  was 
made  and  what  facts  the  determination 
is  l)ased  on.  Response:  With  regard  to 
the  Public  Housing  Management 
Assessment  Program  (PHMAP).  the  PHA 
may  appeal  its  score  on  the 
Modernization  indicator  to  the  Field 
Office;  if  that  appeal  is  denied,  the  PHA 
may  appeal  to  HUD  Headquarters.  The 
HUD  reorganization  eliminated  the 
Regional  Offices.  With  regard  to  the 
CIAP  technical  review  factor  of 
modernization  capability.  HUD  will 
provide  guidance  in  the  revised  CIAP 
Handbook  on  how  Field  Offices  should 
score  the  technical  review  factors, 
including  modernization  capability,  lo 
ensure  greater  uniformity  among  Field 
Offices.  In  addition,  HUD  has  made 
clarifying  changes  to  the  definitions  of 
modernization  capability  at  §§950.102 
and  968.205  to  ensure  that  no  arbitrary 
exclusion  of  participation  due  to  lack  of 
modernization  capability  will  occur. 

Management  improvement  costs. 
Comment:  PHADA  agreed  with  HUD  on 
allowing  CIAP  programs  composed 
solely  of  management  improvements. 
Two  HAs  questioned  whether  training 
related  to  management  improvements  is 
eligible.  Response:  Training  costs 
related  to  carrying  out  CIAP-approved 
physical  and  management 
improvements  are  eligible.  See 
§§950.608(g)(2)(ii)and968.112(«)(2)(ii). 

Comment:  Two  HAs  also  asked  if 
office  space  and  storage  spare  arc 
eligible  costs.  Response:  Such  costs  an? 
eligible.  See  §§  950.608(c)  and 
968.112(c). 

Commen/.  PHADA  indicated  that 
some  Field  Offices  hiive  traditionally 
frowned  on  management  improvement 
acquests,  flespon.sf?.  This  rule  clarifies 
that  eligible  management 
improvements,  either  development 
specific  or  HA-wide,  may  be  approved 
as  single  work  items  under  Other 
Modernization.  In  addition,  this  rule 
specifically  states  that  the  e.stablishment 
of  a  preventive  maintenance  system  or 
improvement  of  an  existing  system  is  an 
eligible  management  improvement.  See 
§§  950.608(g)(2)(v)  and  968.1 12(g)(2)(v). . 

Reasonable  cost  and  total 
development  cost  (TDCj  Comment: 
PHADA  agreed  wilh  the  definition  of 
reasonable  cost  (hard  costs  not 
exceeding  90%  of  TDC)  for  most  cases, 
but  suggested  exceptions  for  compliance 
with  accessibility  requirements  and 
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remedying  environmental  problems, 
such  as  asbestos  and  lead-based  paint.  It 
was  suggested  that  these  types  of 
situations  are  not  taken  into  account  by 
the  cost  indices  upon  which  TDC  is 
based  and,  therefore,  should  be 
excluded  from  the  definition.  In 
addition,  many  IHAs  with  large 
numbers  of  homeownership  (Mutual 
Help)  units  are  performing 
comprebensive-type,  not  piecemeal, 
modernization. 

Response:  The  rule  has  been  revised 
to  use  the  previous  definition  of 
reasonable  cost  (90%  of  TDC)  and  to 
handle  any  special  cases  on  a  case-by- 
case  basis.  The  Department  had  tried  a 
method  that  allowed  more  flexibility, 
which  we  have  now  determined  to  be 
inappropriate. 

In  the  August  30, 1995,  final  rule 
streamlining  the  CGP,  the  Department 
added  a  second  method  of  determining 
cost  reasonableness  to  provide  HAs  with 
greeter  flexibility  in  determining  the 
cost  of  rehabilitation  versus  the  cost  of 
demolition  and  new  development.  HAs 
could  choose  one  of  two  methods  which 
were:  (1)  unfunded  modernization  hard 
costs  do  not  exceed  90  percent  of 
computed  total  development  cost  (TE)C); 
or  (2)  individual  work  items  are 
reasonable  in  accordance  with  National 
cost  indices,  adjusted  by  local 
conditions  and  the  HA's  own  recent  ^ 
procurement  experience.  During  the  FY 
1995  program  year,  it  became  evident 
that  use  of  the  second  method  was 
having  unintended  consequences  by 
allowing  some  very  high  cost 
developments  to  be  determined  to  have 
reasonable  cost.  This  result  is 
inappropriate  in  the  current 
environment  of  limited  funding.  Since  it 
is  clear  that  resources  for  Public  and 
Indian  Housing  will  remain  constrained, 
it  is  incumbent  on  both  the  Department 
and  the  HAs  to  assure  maximum  return 
for  the  dollars  invested.  It  is  not 
tolerable  to  allow  large-scale  Federal 
investments  to  be  made  in  properties 
which  will  remain  uneconomical  or 
provide  marginally  suitable  housing 
even  after  such  investments  are  made. 

Accordingly,  the  Department  has 
eliminated  the  second  method  of 
determining  cost  reasonableness,  but 
has  provided  that  the  90  percent  of  TDC 
limit  may  be  exceeded  where  justified, 
and  applied  this  procedure  to  both  CIAP 
and  CGP.  If  the  HA  and  the  Field  Office 
recommend  funding  for  a  development 
which  exceeds  90  percent  of  TDC,  the 
Field  Office  must  submit  written 
justification  to  Headquarters  for  final 
decision. 

Social  services.  Comment:  PHADA 
and  three  HAs  suggested  that  eligible 
costs  include  the  direct  provision  of 


social  services,  because  it  is  essential  to 
enhance  the  living  conditions  and  self- 
sufficiency  opportunities  for  residents 
of  small  HAs.  It  was  suggested  that  HUD 
allow  start-up  costs  and  reasonable 
operating  costs  for  three  years 
conditioned  on  the  HA  being  able  to 
provide  HUD  up-front  with  a  reasonable 
plan  for  continuing  the  program  after 
the  CIAP  funds  are  expended.  Response: 
Although  the  1995  Rescissions  Act 
expanded  the  eligible  activities  that  may 
be  funded  under  Section  14  of  the  Act 
with  FFY  1995  and  prior  year 
modernization  funds,  to  include  the 
direct  provision  of  social  services,  there 
is  no  permanent  statutory  authority  for 
eligibility  of  such  activities.  Therefore, 
the  rule  excludes  the  direct  provision  of 
social  services  from  future  year  funding 
unless  otherwise  provided  by  law.  If  a 
later  appropriation  act  specifically 
permits  eligibility  for  these  services, 
that  change  will  be  handled  by  language 
in  the  Notices  of  Funding  Availability 
for  the  affected  years. 

Program  benefit.  Comment:  PHADA 
and  four  HAs  questioned  the  program 
benefit  rules  at  §§  950.615(j)(3)  and 
968.210(j)(3)  (now  found  in 
§§950.608(n)(3)  and  968.112(n)(3)). 
Response:  The  rule  provides  that  where 
the  physical  or  management 
improvement  will  benefit  programs 
other  than  Public  or  Indian  housing, 
such  as  Section  8  or  local  revitalization, 
eligible  costs  are  limited  to  the  amount 
directly  attributable  to  the  Public  or 
Indian  Housing  Program.  CIAP 
assistance  must  be  used  for  the  purposes 
expressed  in  the  statute  and  not  for 
other  programs  or  purposes.  OMB 
Circular  A-87  also  requires  this  program 
benefit  rule.  There  is  no  statutory 
authority  to  use  CIAP  funds  to  subsir*"  '•• 
the  Section  8  program  as  suggested. 

Ineligible  costs.  Comment:  PHADA 
and  four  HAs  mentioned  arguments 
HAs  have  had  with  Field  Offices 
regarding  ineligible  costs.  The  rule  at 
§§950.615(k)  and  968.210(k)  stated  that 
an  HA  shall  not  make  luxury 
improvements,  or  carry  out  any  other 
ineligible  activities,  as  specified  by 
HUD.  Response:  HUD  has  consulted 
with  HA  industry  groups  on  the 
eligibility  and  ineligibility  of  various 
work  items.  In  January  1994,  the 
Department  revised  its  policy,  under  the 
Public  Housing  Development  Program 
and  the  CGP,  on  work  items  previously 
considered  amenities  to  provide  HAs 
with  maximum  flexibility.  The 
Department  is  now  extending  that 
revised  policy  to  the  CIAP  to  allow  work 
items  that  are  modest  in  design  and 
cost,  but  still  promote  the  blending  in  of 
Public  and  Indian  housing  with  the 
design  and  architecture  of  the 


surrounding  community  by  including 
amenities,  quality  materials  and  design 
and  landscaping  features  that  are 
customary  for  the  locality  and  cultine. 
However,  no  additional  operating 
subsidy  will  be  provided.  Accordingly, 
the  CIAP  provisions  on  ineligible  costs 
at  §§  950.615(b)  and  968.210(b)  have 
been  revised  and  moved  to 
§§  950.608(0)  and  968.112(o)  to 
incorporate  this  policy.  The  CGP 
provisions  on  ineligible  costs  at 
§§  950.666(c)  and  968.310(c)  also  have 
been  revised  and  moved  to  §§  950.608 
and  968.11210  incorporate  this  policy, 
consolidating  in  one  section  for  IHAs 
and  another  for  PHAs  the  policy 
applicable  to  both  the  CIAP  and  CGP. 

Administrative  and  maintenance 
space  guidelines.  Comment:  PHADA 
and  three  HAs  commerited  that  HUD 
needs  to  reexamine  the  standards  for 
allowable  administrative  and 
maintenance  space.  Response:  HUD  has 
consulted  with  HA  industry  groups  on 
this  issue  during  the  CGP  rulemaking.  A 
simrey  by  NAHRO  concluded  that  the 
variation  among  HAs  is  so  great  in  terms 
of  the  programs  which  they  operate  for 
the  benefit  of  the  Public  or  Indian 
Housing  Program,  it  is  impossible  to 
establish  standards  for  such  space.  The 
_Department  agrees  that  establishing 
space  standards  is  very  difficult  and,' 
accordingly,  is  eliminating  the 
maximum  space  guidelines  for 
management,  maintenance  and 
community  space.  Instead,  Field  Offices 
are  given,  at  §§  950.608(c)  and 
968.112(c),  the  authority  to  approve 
space  in  accordance  with  the  general 
principles  of  program  need  and  benefit, 
as  well  as  sound  business  practices. 

Expedited  NOFA  publication. 
^:omment:  PHADA  and  two  HAs  urged 
HUD  to  publish  CIAP  NOFAs  within  60 
days  of  passage  of  an  Appropriations 
Act  or  30  calendar  days  from  the  start 
of  a  FFY,  whichever  is  later,  assuming 
there  are  no  major  statutory  changes 
adopted  in  the  Appropriations  Act. 
Response:  Secretary  Cisneros  has  made 
expedited  publication  of  NOFAs  a 
priority.  However,  the  amount  of  funds 
available  for  the  CIAP  each  year  cannot 
be  determined  until  the  modernization 
formula  is  run.  The  formula  determines 
the  fundingsplit  between  the  CIAP  and 
the  CGP.  Revisions  to  the  CGP  (e.g., 
earlier  update  of  the  Formula 
Characteristics  Report  for  CGP  agencies) 
have  enabled  the  Department  to  run  the 
modernization  formula  earlier  in  the 
FFY,  which,  in  turn,  has  benefitted  the 
CIAP.  The  Department  will  continue  its 
efforts  to  make  CIAP  funds  available  as 
soon  as  possible  in  the  FFY. 

Application  process.  Comment} 
PHADA  suggested  that  a  general  format 
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should  be  developed  by  HUD  to  assist 
small  HAs  gather  the  information  being 
requested.  Response:  The  CIAP 
Application  form  (HUI>-52822) 
provides  a  format  for  HAs  to  record 
their  physical  and  management 
improvement  needs.  The  Department 
believes  that  any  other  format  may  be 
burdensome  to  small  HAs.  The 
Department  is  open  to  the  development 
of  guidance  material  which  may  be 
helpful  to  small  HAs  and  welcomes 
specific  suggestions. 

Replacement  estimate  for  equipment, 
systems  or  structural  elements. 
Comment:  PHADA  and  two  HAs 
questioned  why  the  CIAP  Application 
required  identification  of  a  cost  estimate 
for  the  equipment,  systems  or  structural 
elements  which  would  normally  be 
replaced  over  the  remaining  period  of 
the  Annual  Contributions  Contract 
(ACC)  or  during  the  30-year  period 
beginning  on  the  date  of  submission  of 
the  application.  Response:  This  was  a 
burdensome  statutory  requirement  from 
which  HUD  sought  legislative  relief.  A 
technical  amendment  to  section  14(d)(2) 
of  the  Act,  was  signed  into  law  on  April 
11, 1994  (Pub.  L.  103-233, 108  Stat. 
369).  Accordingly,  the  Department  has 
eliminated  this  requirement  on  Form 
HUD-52822,  CIAP  Application. 

Application  requirements  for 
management  improvements.  Comment: 
PHADA  requested  simplification  of  the 
application  requirements  for 
management  improvements.  Response: 
It  appeared  to  PHADA  that  the 
regulation  at  §§  950.610(g)(2)(i)  and 
968.215(c)(2)  required  a  general  recital 
of  the  management  and  administrative 
capabilities  of  the  HA.  In  order  to  clarify 
that  such  items  were  only  examples  of 
eligible  management  improvements,  the 
items  have  been  moved  to  the  eligible 
costs  section  at  §§  950.608(g)(2)(i)  and 
968.112(g)(2)(i). 

Development  deficiencies.  Comment: 
PHADA  pointed  out  a  possible  problem 
with  §§950.618(e)(l)(ii)  and 
968.215(e)(l)(ii).  Each  development  for 
which  work  is  proposed  must  be  at  least 
three  years  old  ftxjm  the  end  of  the 
initial  operating  period  (EIOP).  Since 
warranties  are  generally  one  year  and 
some  builders  may  go  bankrupt,  PHADA 
asked  for  relief  to  be  provided  for  the 
unusual  circumstance  in  which  early 
assistance  from  CIAP  is  required.  Such 
relief  would  be  simpler  than  having  to 
come  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  for  a 
regulatory  waiver.  Response:  In  order  to 
make  the  CIAP  consistent  with  the  CGP, 
the  Department  has  changed  the 
threshold  for  development  eligibility 
from  EIOP  to  Date  of  Full  Availability 
(DOFA)  and  under  ACC  at 


§§  968.210(e)(1)  and  950.630(e)(1). 
However,  the  Department  stresses  that 
the  first  avenue  of  correction  of  a 
development  deficiency  is  fttim  the 
architect  or  contractor,  as  appropriate. 
Where  there  is  no  approved  actual 
development  cost  certificate  (ADCC), 
HUD  will  continue  to  look  to 
development  funds  first  to  correct  the 
development  deficiency;  if  development 
funds  are  not  available,  the  Field  Office 
may  approve  use  of  CIAP  funds  for 
correction,  without  Headquarters 
approval.  Once  there  if.  an  approved 
ADCC,  any  subsequently  identified 
development  deficiency  may  be  funded 
by  CIAP  funds. 

Eligibility  review.  Comment:  PHADA 
was  concerned  about  a  situation  where 
an  HA  is  improperly  managed  and  may 
be  found  to  be  ineligible  under  the 
regulatory  criteria  even  if  a  new 
executive  director  or  key  staff  member 
has  been  employed  and  is  sincerely 
trying  to  correct  the  HA's  problems. 
PHADA  thought  this  situation  may 
require  a  waiver  of  the  eligibility  criteria 
at  §§  950.618(e)  or  968.215(e).  Response: 
HUD  disagrees  with  that  interpretation 
and  refers  the  commenter  to  the  revised 
definitions  of  modernization  and 
management  capability  found  in 
§§968.205  and  950.102.  A  Troubled 
PHA  shall  be  considered  for  funding  of 
non-emergency  improvements  where  it 
is  making  reasonable  progress  toward 
meeting  the  performance  targets 
established  in  its  memorandum  of 
agreement  (or  equivalent)  or  has 
obtained  alternative  oversight  of  its 
management  functions.  The  Field  Office 
shall  determine  whether  the  HA  has  a 
reasonable  prospect  of  acquiring 
management  or  modernization 
capability  through  CIAP-funded 
management  improvements  and 
administrative  support,  such  as  hiring 
staff  or  contracting  for  assistance. 

Technical  review  factors.  Comment: 
PHADA  and  two  HAs  questioned  if  the 
technical  review  factors  are  relevant  for 
CIAP,  considering  the  size  of  the  HAs 
participating  in  CIAP.  Specifically, 
items  5, 6,  and  7  which  deal  with 
resident  involvement,  initiatives,  and 
employment  are  difficult  for  many  small 
HAs.  While  PHADA  was  not  opposed  to 
these  items  in  theory,  it  was  concerned 
about  their  practicality.  PHADA 
suggested  reexamination  of  these 
technical  review  factors  since  small  HAs 
find  it  is  very  difficult  to  get  residents 
involved  and  the  opportunities  for 
resident  employment  with  the  HA  are 
severely  limited,  NAHRO  stated  that  the 
degree  to  which  resident  programs  are 
operating  is  more  often  a  function  of 
fund  availability  and  the  type  of  unit, 
elderly  or  family.  Also,  in  some  small 


towns,  the  local  elected  leadership  may 
be  anti-public  housing.  Item  8  (local 
government  support  for  proposed 
modernization)  may  prevent 
improvements  needed  by  the  residents. 
NAHRO  urged  that  while  vacancies  are 
a  problem  which  should  be  addressed 
whenever  possible  through  CIAP.  when 
assigning  weights  to  this  factor,  the 
Department  should  utilize  data  from  the 
Vacancy  Reduction  Program  to  ascertain 
the  extent  to  which  modernization 
needs  are  causing  vacancies  in  this  size 
category  of  HAs.  NAHRO  indicated  that 
anecdotal  evidence  thus  far  indicates 
that  the  vacancies  in  this  size  group  are 
often  caused  by  market  conditions  or  an 
insufficient  number  of  applicants,  not 
modernization  need. 

Response:  Section  14(d)  of  the  Act 
requires  CIAP  Applications  to  be 
developed  in  consultation  with  the 
appropriate  local  officials  and  with 
residents  of  the  housing  developments 
for  which  assistance  is  requested; 
therefore,  the  technical  review  factors 
must,  at  a  minimum,  reflect  these 
requirements.  The  other  factors  are  a 
matter  of  Secretarial  discretion.  The 
Department  supports  strong  resident 
involvement  in  all  aspects  of  the  Public 
or  Indian  Housing  Program.  These 
technical  review  factors  reflect  HUD's 
goals  for  the  QAP.  HUD  realizes  that 
resident  involvement  varies  depending 
on  the  size  and  resources  of  the  HA,  and 
those  distinctions  are  considered  in 
scoring  the  technical  review  factors.  It 
also  should  be  noted  that  the  technical 
review  factor  on  extent  of  vacancies  has 
been  clarified  to  indicate  that  points 
will  be  given  only  if  the  vacancies  are 
not  due  to  insufficient  demand. 

PHMAP  and  rating.  Comment: 
PHADA  and  one  HA  were  concerned 
about  reinventing  CIAP  and  PHMAP.  It 
was  suggested  that  no  PHA  should  be 
rated  down  in  management  capability 
unless  there  is  a  failing  PHMAP  score  or 
some  unusual  change  occurs  at  the 
PHA.  Conversely,  a  low  PHMAP  score 
should  be  used  to  increase  the  chances 
of  needed  management  improvements 
being  funded.  Response:  If  a  PHA  needs 
CIAP  funds  for  a  management 
improvement  to  address  a  low  PHMAP 
score,  it  is  not  penalized.  Again,  refer  to 
the  revised  definition  of  management 
capability  in  §968.205. 

Application  review.  Comment: 
PHADA  suggested  that  an  application 
should  be  rejected  only  on  new  grounds 
once.  PHADA  wanted  to  avoid  possible 
endless  resubmissions,  flespon.se.  The 
Department  notes  that  the  completeness 
review  is  not  complex  and  that 
operating  experience  has  indicated  that 
only  a  relatively  small  number  of  HAs 
are  required  to  correct  or  resubmit 
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documents.  HUD  cannot  overlook 
'deficiencies  in  HA  sulnnissions. 
Although  HUD  will  make  every  effort  to 

Erovide  technical  assistance  to  HAs 
afore  the  application  deadline  date, 
HAs  have  a  responsibility  to  prepare 
applications  which  meet  HUD 
reouirenients. 

Debriefing  for  unsuccessful 
applications.  Comment:  PHADA  and 
two  HAs  were  concerned  that  too  often 
an  HA  not  receiving  the  CIAP  assistance 
it  requested  is  not  adequately  informed 
as  to  why  it  was  not  funded.  PHADA 
requested  that  the  regulation  be 
modified  to  require  a  debriefing  for  HAs 
whose  applications  are  not  funded  so 
they  can  improve  their  situation  for  the 
next  funding  roimd.  Response:  HUD 
already  requires  the  Field  Office  to 
inform  an  HA  in  writing  as  to  why  its 
application  was  unsuccessful.  This 
requirement  has  been  included  in  the 
final  rule  at  §§  950.630(i)  and  (j)  and 
g68.210(i)  and  (j). 

Residual  receipts.  Comment:  PHADA 
and  NAHRO  noted  that  an  HA  will  not 
be  selected  for  Joint  Review  if  it  has 
residual  receipts  to  carry  out  the 
modernization  activities  for  which  it  is 
applying.  PHADA,  NAHRO  and  one  HA 
indicated  that  residual  receipts  should 
be  used  as  long  as  a  HA  is  allowed  to 
retain  50  percent  of  the  maximum 
allowable  reserves  or  $50,000, 
whichever  is  higher.  This  way,  a 
reasonable  amount  of  reserves  can  be 
used  and  at  the  same  time  the  HA  is  not 
placed  in  financial  jeopardy.  Response: 
The  Department  has  eliminated  the 
requirement  for  PHAs  to  remit  residual 
receipts,  efiiective  for  HAs  with  fiscal 
years  beginning  on  or  after  January  1 . 
1995.  This  change  will  make  the 
retention  or  return  of  residual  receipts  a 
moot  issue  since  there  will  no  longer  be 
funds  identified  as  residual  receipts  and 
no  provision  on  residual  receipts  in  the 
rule.  Accordingly,  the  Department  has 
eliminated  the  provision  in  §968.210(i) 
regarding  non-selection  for  Joint  Review 
where  the  PHA  has  residual  receipts. 

Contracting  and  budget  revisions 
approvals.  Comment:  PHADA,  NAHRO 
and  one  HA  disagreed  with  HUD's 
approval  procedures  for  contracting  and 
midget  revisions.  They  suggested  that 
these  situations  could  be  modified  so 
that  if  HUD  does  not  act  on  an  HA's 
submission  within  15  calendar  days,  it 
is  automatically  approved  and  the 
project  can  proceed.  NAHRO  requested 
that  HUD  clarify  the  processes  to  be 
used  by  Field  Offices  in  establishing 
more  frequent  reporting  or  more 
stringent  requirements  related  to 
thresholds  or  prior  HUD  approval. 
NAHRO  urged  that  PHMAP  should  be 
used  and  cross  refierenced  here. 


UM 


Response:  Field  Offices  are  required  to 
establish  thresholds  as  high  as  possible 
to  give  CIAP  agencies  flexibility  while 
protecting  HUD's  interests  in  the 
contracting  area.  These  thresholds  are 
based  on  an  HA's  in-house  technical 
capability  and  past  performance.  The 
revised  CIAP  Handbook  will  establish    v 
time  frames  for  Field  Office  review  and 
action  on  documents  which  must  be 
submitted  for  prior  HUD  approval.  The 
Department  will  continue  to  urge  Field 
Offices  to  respond  in  a  timely  manner, 
including  use  of  form  letters,  where 
appropriate,  and  to  monitor  Field  Office 
performance  in  this  area. 

The  Department  has  streamlined  the 
requirements  regarding  budget  revisions 
by  requiring  that  a  budget  revision  be 
submitted  for  prior  HUD  approval  only 
where  an  HA  plans  to  deviate  ft-om  the 
competitively  funded  modernization 
program.  Prior  HUD  approval  is  not 
required  for  revisions  that  are  consistent 
with,  and  necessary  to,  completion  of 
the  original  modernization  program. 
The  regulation  also  clarifies  that 
modernization  funds  may  not  be  used 
for  developments  that  are  not  covered 
by  the  original  CIAP  application,  even 
where  there  are  leftover  funds 
remaining  after  the  originally  approved 
modernization  program  has  been 
completed.  See  §§  968.225  and  950.634. 

Modernization  coordinator  or  contract 
administrator.  Comment:  PHADA  seeks 
appeal  rights  whenever  HUD  requires  an 
Ha  to  hire  a  modernization  coordinator 
or  contract  administrator  in  order  to 
receive  the  CIAP  grant.  PHADA 
considers  this  to  be  justified  in  certain 
cases,  but  urges  that  the  regulation 
specifically  allow  the  HA  to  appeal  this 
to  the  Regional  Administrator  and  also 
be  informed  specifically  why  HUD  feels 
this  is  necessary.  PHADA  suggest  that  if 
these  modifications  are  not  made,  this 
provision  could  be  abused  by  some  due 
to  petty  personal  differences.  NAHRO 
suggested  that  the  Department  establish 
in  PHMAP  the  requirements  or 
conditions  for  HAs  who  have  performed 
poorly  in  the  past.  Additionally, 
NAHRO  suggested  that  if  the  Field 
Office  requires  a  contract  administrator, 
the  HA  must  be  notified  at  Joint  Review. 
This  practice  would  give  the  HA  the 
opportunity  to  protest,  or  if  there  is 
agreement,  the  time  to  search  for  one 
who  can  take  over  immediately 
following  the  execution  of  the  ACC. 

Response:  It  has  been  the 
Department's  experience  that  some 
smaller  HAs  do  not  have  in-house 
capacity  to  administer  the  CLAP  and 
require  administrative  and  technical 
assistance  to  implement  their  approved 
programs.  The  Etepartment  must  be 
assured  that  approved  programs  will  be 


carried  out  in  an  economical  and 
effective  manner.  During  Joint  Review, 
the  Field  Office  will  discuss  with  the 
HA  the  type  and  amount  of 
administrative  and  technical  assistance 
which  it  may  need  during 
implementation  of  its  CIAP  program. 
However,  such  needs  may  not  be 
finalized  until  the  scope  of  work  and 
amount  of  funding  are  determined  after 
Joint  Review.  The  Field  Office  has  the 
final  determination  on  this  matter. 

Force  account.  Comment:  PHADA 
and  two  HAs  reconunended  that 
§§  950.635(a)  and  968.225(a)  be  changed 
to  allow  HAs  to  use  force  account  labor 
to  carry  out  modernization  in  all  cases 
except  where  it  is  specifically 
forbidden.  Response:  To  provide  a 
reward  for  high-performing  HAs  and  to 
achieve  consistency  with  the  CGP,  the 
Department  has  eliminated  prior  HUD 
approval  for  use  of  force  account  labor 
by  PHAs  that  are  designated  as  both 
over-all  high  performers  and  mod-high 
performers  under  the  PHMAP  and  by  all 
IHAs.  See  §§  950.612(a)  and  968.120(a). 
PHAs  that  are  not  both  over-all  high 
performers  and  mod-high  performers 
will  continue  to  obtain  prior  HUD 
approval  to  use  force  account  labor 
through  their  CIAP  budgets  or  budget 
revision  submissions.  The  Field  Office 
will  approve  or  disapprove  such  use  as 
part  of  the  budget/budget  revision 
approval  process. 

Modernization  priorities.  Comment: 
Following  the  CGP  model.  PHADA 
urged  HUD  to  respect  an  HA's  priorities 
and  only  modify  the  priorities  after  the 
HA  agrees  to  the  modification. 
Response:  The  key  difference  between 
CIAP  and  CGP  is  that  CIAP  is  a 
competitive,  not  a  formula,  program. 
Although  HUD  does  not  set  priorities  for 
HAs  in  either  program,  HUD  must 
assess  the  relative  extent  and  urgency  of 
need  among  CIAP  agencies  in  rating  and 
ranking  the  CIAP  Applications. 

Comparability  witn  CGP.  Comment: 
NAHRO  noted  that  the  CIAP  is  now 
similar  in  many  respects  to  the  CGP.  It     , 
encouraged  HUD  to  strive  for 
comparability  between  the  two 
programs  on  the  issue  of  technical 
review.  Response:  Except  for  statutory 
differences,  the  Department  has  made 
every  attempt  to  make  the  CIAP 
comparable  to  the  CGP. 

Formula  approach.  Comment: 
PHADA  and  one  HA  requested  HUD  to 
examine  whether  the  competitive  CIAP 
process  could  be  replaced  by  a  CGP 
formula  distribution.  Response:  As  part 
of  HUD's  reinvention,  the  Department 
has  proposed  to  the  Congress  the 
establishment  of  a  Capital  Fund  in  the 
first  stage  of  transforming  public  and 
Indian  housing.  The  Capital  Fund 


would  replace  both  the  existing  CIAP 
and  CGP  programs  and  provide  formula 
funding  to  all  HAs,  regardless  of  size.  In 
FFY  1995,  the  904  CGP  agencies  were 
eligible  to  receive  89  percent  of  the 
available  funds  and  the  2,496  CIAP 
agencies  were  eligible  to  receive  11 
percent  of  the  available  funds. 

Board  Resolution.  Comment:  NAHRO 
questioned'the  HUD  requirement  for  the 
Board  of  Commissioners  to  certify  that 
the  budget,  implementation  schedule  or 
other  documents  are  accurate  and 
complete.  It  was  suggested  that  the 
Board  should  be  able  to  delegate 
responsibility  to  the  Executive  Director 
to  make  certain  certifications  on  behalf 
of  the  HA.  Accountability  could  be 
achieved  by  the  fact  that  the  Executive 
Director  is  accountable  to  the  Board. 
Response:  HUD  requires  that,  after  an 
HA  is  selected  for  fiinding,  the  HA 
submit  the  Board  Resolution  Approving 
the  CIAP  Budget,  Form  HUD-52820, 
with  the  CIAP  budget  and  other 
required  documents.  The  Board 
resolution  does  not  require  certification 
as  to  the  accuracy  and  completeness  of 
the  budget,  including  the 
implementation  schedule,  and  other 
documents.  The  Board  resolution  does 
contain  various  certifications  and 
agreements  regarding  HA  compliance 
with  HUD  policies,  procedures, 
requirements,  regulations  and  Federal 
statutes.  The  Department  is  willing  to 
accept  the  certification  by  the  Executive 
Director,  in  lieu  of  the  Board,  in  these 
matters,  where  the  Executive  Director 
has  been  delegated  this  authority  by  the 
Board  and  is  permitted  to  do  so  under 
State  law. 

B.  Description  of  Simplified  CIAP 

This  final  rule  continues  the 
simplification  of  the  CIAP,  as  set  forth 
in  the  interim  rule,  in  the  areas  of  HA 
application  requirements, 
modernization  types,  application 
processing  and  implementation.  The 
final  rule  provides  increased  efficiency, 
reduces  unnecessary  requirements,  and 
provides  new  flexibility  for  both  the 
participating  HAs  and  HUD.  The 
changes  to  CIAP  are  the  same  for  both 
Public  and  Indian  housing,  with  the 
exception  of  the  Mutual  Help  Program. 
Many  of  these  changes  are  the  result  of 
recent  meaningful  dialogue  with  small 
HAs  and  experience  gained  through 
administering  CIAP. 

C.  Simplification  of  Procedures  for 
Obtaining  Approval  of  a  Modernization 
Program 

Previously,  the  process  for  receiving 
CIAP  funds  involved  multiple  steps. 
This  final  rule  continues  the  approach 
set  forth  in  the  interim  rule  regarding 


the  elimination,  combination  or 
simplification  of  many  of  those  previous 
requirements. 

HUD  expects  that  after  modernization 
funds  for  a  particular  Federal  Fiscal 
Year  become  available,  HUD  would 
continue  to  publish  in  the  Federal 
Register  a  NOFA  and  the  time  frame  for 
submission  for  applications.  HUD 
currently  publishes  an  annual  CIAP 
NOFA  for  this  purpose  and,  in  the  last 
two  years,  the  CIAP  NOFA  has  been 
significantly  improved  to  describe 
clearly  submission  requirements, 
available  amounts,  eligibility,  technical 
review  factors,  application  processing, 
Joint  Review  selections,  and  funding 
decisions.  The  improvements  to  the 
CIAP  NOFA  also  are  intended  to 
promote  fair  competition  in  the 
program. 

This  final  rule  establishes  the 
following  steps  for  obtaining  approval  of 
a  modernization  program:  (1) 
application  submission  by  the  HA;  (2) 
completeness  review  by  HUD;  (3) 
eligibility  review  by  HUD;  (4)  technical 
review,  including  rating  and  ranking,  by 
HUD;  and  (5)  Joint  Review  by  HUD  and 
the  HA;  (6)  funding  decisions  by  HUD; 
(7)  budget  submission  by  HA;  and  (8) 
ACC  amendment.  Based  on  actual 
operating  experience  in  FFYs  1993, 
1994,  and  1995,  processing  time  was 
significantly  reduced. 

The  first  step  for  obtaining  a  CIAP 
grant  is  the  application  submission  by 
the  HA.  As  previously  noted,  the 
requirement  to  provide  a  cost  estimate 
for  the  replacement  of  equipment, 
systems  or  structural  elements  over  a 
30-year  period  is  no  longer  mandated  by 
the  statute  and  has  been  eliminated. 

An  HA  has  the  option  of  including 
only  the  specific  developments  for 
which  it  is  requesting  funding  or  of 
including  all  its  developments  in  the 
CIAP  Application.  The  consequences  of 
not  including  all  its  developments  in 
the  CIAP  Application  are  that  HUD  may 
not,  as  a  result  of  Joint  Review,  consider 
funding  of  any  non-emergency  work  at 
excluded  developments  or  subsequently 
approve  use  of  leftover  funds  at 
excluded  developments.  The  benefits 
derived  from  including  all  its 
developments  are  the  ability  to:  (1) 
revise  specific  work  items  among 
developments  at  Joint  Review;  and  (2) 
use  leftover  funds  upon  completion  of 
the  modernization  for  modernization 
needs  at  other  developments  covered  by 
the  application.  An  HA  must  evaluate 
and  describe  its  modernization  needs 
and  the  estimated  costs  for  each 
development  covered  by  the 
application. 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 


application  submitted  pursuant  to  the 
CIAP  NOFA  are  sufficient  to  indicate 
the  basis  upon  which  assistance  was 
provided  or  denied.  This  material, 
including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  five-year  period  beginning  not  less 
than  30  calendar  days  after  the  award  of 
the  assistance.  Material  will  he  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulation  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  the 
CIAP  NOFA  in  its  quarterly  Federal 
Register  notice  of  all  recipients  of  HUD 
•assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  §§  12.14(a)  and 
12.16(b),  and  the  notice  published  in  the 
Federal  Register  on  January  16.  1992 
(57  FR  1942),  for  further  information  on 
these  requirements.) 

The  second  step  for  obtaining  a  CIAP 
grant  is  the  completeness  review  by 
HUD.  The  final  rule  clarifies  that  if  the 
CIAP  Application  (Form  HUD-52822)  or 
any  other  essential  document,  as 
specified  in  the  NOFA,  is  missing,  the 
HA's  application  will  be  considered 
substantially  incomplete  and.  therefore, 
ineligible  for  further  processing.  If  there 
is  a  technical  mistake,  such  as  no 
signature  on  a  submitted  form,  the  HA 
will  be  given  an  opportunity  to  correct 
the  deficiency.  This  is  not  additional 
time  to  substantially  revise  the 
application.  Deficiencies  that  may  be 
corrected  at  this  time  are  inadvertently 
omitted  documents,  as  spe<;ified  in  the 
NOFA,  or  clarifications  of  previously 
submitted  material  and  other  changes 
which  are  not  of  such  a  nature  as  to 
improve  the  competitive  position  of  thf 
application.  In  addition,  the  final  rule 
clarifies  that  if  the  HA  does  not  correct 
the  deficiency  within  the  specified  time 
period,  the  HA  is  ineligible  for  further 
processing. 

The  third  step  for  obtaining  a  CLAP 
grant  is  the  eligibility  review  by  HUD 
Based  on  operating  experience  in  FFYs 
1993.  1994.  and  1995.  the  Department 
has  made  the  following  changes  from 
the  interim  rule: 

(1)  Eliminated  work  item  eligibility 
and  need  which  may  be  difficult  to 
determine  before  Joint  Review; 

(2)  Changed  the  requirement  that  each 
development  on  which  work  is 
proposed  be  at  least  three  years  old  from 
the  End  of  Initial  Operating  Period 
(EIOP)  to  a  requirement  that  each 
development  must  have  reached  the 
Date  of  Full  Availability  (DOFA)  and  be 
under  ACC.  Also,  clarified  the  eligibility 
of  a  development/building/unit  assisted 
with  Major  Reconstruction  of  Obsolete 
Projects  (MROP)  funding,  under  section 
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5(iK2)  of  the  Act  (see  Section  F  of  this 
Preamble).  These  changes  make 
developmimt  eligibility  under  the  QAP 
consistent  with  the  CGP; 

(3)  Eliminated  the  restriction  on 
processing ,  where  the  HA  has  not 
submitted  the  fiscal  audit  to  HUD 
within  one  year  after  the  end  of  the 
audit  period,  or  requested  an  extension 
for  submission,  in  conformance  with  the 
Single  Audit  Act  requirements.  The 
Department  has  decided  to  use  regular 
monitoring  as  a  more  eRiective  method 
of  obtaining  audit  compliance  rather 
than  eliminating  the  HA  up-front  from 
full  funding  consideration; 

(4)  Eliminated  the  restriction  on 
processing  where  the  HA  owes  fimds  to 
the  Department  as  a  result  of  excess 
development,  modernization  or 
operating  funds  previously  provided 
and  the  HA  has  not  repaid  the  funds,  or 
has  not  entered  into  a  repayment 
agreement,  or  is  not  meeting  its 
obligations  under  a  repayment 
agreement.  The  Department  has  decided 
to  use  regular  monitoring  as  a  more 
effective  method  of  obtaining  funds 
owed  to  the  Department  rather  than 
eliminating  the  HA  up-front  from  full 
funding  consideration; 

(5)  Where  the  HA  has  not  completed 
the  structural  changes  identified  by  the 
Section  504  Needs  Assessment,  added 
the  restriction  on  processing  to 
Emergency  Modernization  or  physical 
work  needed  to  meet  Section  504 
requirements; 

(6)  Where  the  HA  has  not  complied 
with  the  statutory  requirement  to 
complete  Lead  Based  Paint  (LBP)  testing 
on  all  pre-1978  family  units,  added  the 
restriction  on  processing  to  Emergency 
Modernization  or  work  needed  to 
complete  LBP  testing;  and 

(7)  Where  the  HA  has  not  complied 
with  Fair  Housing  and  Equal 
Opportunity  (FHEO)  requirements, 
continued  the  restriction  on  processing 
to  Emngency  Modernization  or  work 
needed  to  remedy  civil  rights 
deficiencies. 

The  fourth  step  for  obtaining  a  OAP 
grant  is  technical  review  by  HUD.  The 
Department  is  retaining  the  provisions 
of  the  interim  rule  regarding  technical 
processing,  categorizing  the  eligible  HAs 
and  their  developments  into  two 
processing  groups  (Group  1  for 
Emergency  Modernization  and  Group  2 
for  Other  Modernization],  and  rating 
and  ranking  of  applications  in  Group  2. 
Preference  is  given  to  all  HA 
applications  in  Group  1  since  such 
applications  involve  emergencies  which 
are  an  immediate  threat  to  resident 
health  or  safety.  Accordingly,  such 
applications  are  not  rated  and  ranked 
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during  technical  processing  and  are 
automatically  selected  for  Joint  Review. 

The  Field  Office  rates  the  Group  2 
HAs/developments  against  the  technical 
review  factors  to  determine  relative 
ranking.  In  accordance  with  section 
14(h)  of  the  Act,  the  Department  will 
continue  the  preference  given  to  HAs 
which  request  assistance  for 
developments  having  conditions  which 
threaten  the  health  or  safety  of  the 
residents  or  having  a  significant  number 
of  vacant,  substandard  units,  and  which 
have  demonstrated  a  capability  of 
carrying  out  the  proposed  activities. 
This  preference  is  reflected  in  the 
technical  review  factors  and  their 
maximum  point  scores. 

The  final  rule  recognizes  the  change 
in  the  Department's  field  structure  by 
eliminating  reference  to  the  Regional 
Office.  Since  each  Field  Office  receives 
its  own  allocation  of  CLAP  funds,  the 
Field  Office  will  proceed  to  Joint 
Review  selection  after  rating  and 
ranking.  The  Field  Office  will  identify 
for  selection  the  highest  ranking  HA 
applications  in  Group  2  in  descending 
order,  and  other  Group  2  HAs  with 
lower  ranking  applications  but  with 
high  priority  needs  which  most 
reasonably  approximate  the  amount  of 
modernization  which  can  be  funded  by 
the  Field  Office.  High  priority  needs  are 
non-emergency  needs,  but  related  to: 
health  or  safety;  vacant,  substandard 
units;  structural  or  system  integrity;  or 
compliance  with  statutory,  regulatory  or 
court-ordered  deadlines.  Again,  all 
Group  1  applications  will  be 
automatically  selected  for  Joint  Review. 

The  fifth  step  for  obtaining  a  CIAP 
grant  is  Joint  Review.  The  purpose  of 
Joint  Review  is  for  the  Field  Office  to 
discuss  with  an  HA  the  proposed 
modernization  program,  as  set  fqrth  in 
the  application,  and  determine  the  size 
of  the  grant,  if  any,  to  be  awarded.  The 
Field  Office  will  notify  those  HAs 
whose  applications  have  been  selected 
for  further  processing  as  to  whether  the 
Joint  Review  will  be  conducted  on-site 
or  off-site  (e.g.,  by  telephone  or  in-office 
meeting).  If  conducted  on-site,  the  Joint 
Review  may  include  an  inspection  of 
the  proposed  physical  work.  An  HA  will 
prepare  for  Joint  Review  by  preparing  a 
draft  CIAP  budget  and  reviewing  the 
other  items  to  be  covered  during  Joint 
Review,  as  prescribed  by  HUD.  The 
Field  Office  will  review  long-term 
viability  and  reasonable  cost 
determinations  during  Joint  Review. 

HAs  not  selected  for  Joint  Review  will 
be  notified  by  letter  stating  the  reasons, 
such  as  the  low  priority  of  its  physical     • 
improvement  needs  relative  to  available 
funding.  If.  prior  to  scheduling  the  Joint 
Reviews,  there  is  determined  to  be  a 


UM 


duplication  of  funding,  the  HA  will  not 
be  selected  for  Joint  Review.  Where  a 
duplication  of  funding  is  determined 
during  Joint  Review,  die  HA  will  not  be 
selected  for  funding. 

The  sixth'and  seventh  steps  for 
obtaining  a  CL\P  grant  are  funding 
decisions  by  HUD  and  budget 
submission  by  the  HA.  Upon 
completion  of  Joint  Review,  the  Field 
Office  will  adjust  the  HAs/ 
developments  and  work  items  to  be 
funded  and  the  amounts  to  be  awarded, 
including  processing  groups,  as 
necessary,  based  on  information 
obtained  at  Joint  Review,  the  results  of 
FHEO  review,  and  completion  of  the 
environmental  reviews.  After 
Congressional  notification,  the  Field 
Office  will  announce  the  HAs  selected 
for  CLAP  grants,  subject  to  their 
submission  of  an  approvable  CIAP 
budget  and  other  required  documents. 
The  Field  Office  will  request  the  fimded 
HA  to  submit  a  CLAP  budget,  which 
includes  an  implementation  schedule,  a 
resolution  by  the  HA  Board  of 
Commissioners  containing  certifications 
required  by  HUD,  and  any  other 
required  documents.  The  Field  Office 
will  select  all  bona  fide  emergencies  in 
Group  1  for  funding  before  funding 
Group  2  appUcations.  HAs  not  selected 
for  funding  will  be  notified  in  writing  of 
the  reason  for  non-selection. 

After  Field  Office  approval  of  the 
CLAP  budget,  the  eighth  step  for 
obtaining  a  CIAP  grant  is  that  the  Field 
Office  and  the  HA  enter  into  an  ACC 
Amendment  in  order  for  the  HA  to 
obtain  modernization  funds.  The  ACC 
Amendment  will  require  low-income 
use  of  the  housing  for  not  less  than  20 
years  from  the  date  of  the  ACC 
Amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC).  It  should  be 
noted  that  HUD  has  the  authority  to 
condition  the  ACC  Amendment  (e.g.,  to 
require  an  HA  to  hire  a  modernization 
coordinator  or  contract  administrator  to 
administer  its  modernization  program). 

The  final  rule  continues  the 
streamlined  ACC  Amendment  process 
by  allowing  Field  Office  program  staff  to 
complete  and  forward  the  ACC 
Amendment  to  the  HA  with  the  budget 
approval  letter,  and  by  allowing  the  HA 
Executive  Director,  where  authorized  by 
the  Board  and  permitted  by  State  law, 
to  sign  and  return  the  ACC  Amendment 
to  the  Field  Office  for  execution.  This  is 
identical  to  the  ACC  Amendment 
process  in  the  CGP.  Excluding  Mutual 
Help  developments,  an  HA  also  will, 
where  necessary,  execute  and  file  for 
record  a  Declaration  of  Trust,  as 
provided  under  the  ACC,  to  protect  the 
rights  and  interests  of  HLID  throughout 


the  20-year  period  during  which  the  HA 
is  obligated  to  operate  the  developments 
receiving  modernization  funds  in 
accordance  with  the  ACC,  the  Act,  and 
HUD  regulations  and  requirements. 

D.  Other  Simplifications  and  Revisions 
to  CIAP 

When  the  revised  CGP  final  rule  was 
published  on  August  30,  1994,  at  59  FR 
44810,  the  Department  eliminated  the 
requirement  that  the  cost  of  non- 
emergency health  and  safety  work  items 
increase  the  purchase  price  and 
amortization  period  for  Turnkey  III  or 
Mutual  Help  homebuyer  families.  This 
requirement  already  was  eliminated  for 
the  CGP  and  CIAP  at  §§  950.602  and 
968.102. 

CIAP  agencies  shall  administer 
previously  approved  CIAP  grants  under 
this  final  rule.  It  would  be  problematic 
for  both  HUD  and  CLAP  agencies  to 
administer  CIAP  programs  in  progress 
under  differing  requirements.  HUD  will 
continue  to  allow  revisions  to 
previously  approved  CIAP  budgets, 
where  appropriate. 

E.  Major  Reconstruction  of  Obsolete 
Projects  (MROP) 

Section  111(b)  of  the  Housing  and 
Community  Development  Act  of  1992 
amended  section  14(c)  of  the  Act  and 
provided  that  a  building  which  is 
assisted  with  MROP  funding  (under 
section  5(j)(2)  of  the  Act)  is  not  eligible 
for  QAP  hinding.  This  statutory 
provision  was  implemented  in  the 
interim  rule  at  §  968.101(b)(5).  To 
provide  further  clarification, 
§  968.101(b)(5)  is  revised  in  the  final 
rule  to  clarify  that  a  development/ 
building/unit  is  eligible  for  CLAP 
funding  where  it  was  hinded  under 
MROP  after  FFY  1988  and  has  reached 
DOFA  or  where  it  was  funded  under 
MROP  during  FFYs  1986-1988  and  all 
MROP  funds  have  been  expended. 

F.  Long-Term  Viability 

The  final  rule  clarifies  at 
§§  905.608(b)  and  968.112(b)  that  HAs 
may  expend  funds  on  a  non-viable 
development  for  essential  non-routine 
maintenance  needed  to  keep  the 
property  habitable  until  the  demolition 
or  disposition  application  is  approved 
and  residents  are  relocated. 

G.  Previous  Participation 

On  June  20, 1994,  the  Department 
pubHshed  at  59  FR  31521,  an  interim 
rule,  which  eliminated  the  requirement 
for  HAs  to  submit  Form  HUD-2530, 
Previous  Participation  Certificate,  on 
modernization  contracts.  Accordingly, 
§§  950.642(d)(3)  and  968.235(d)(3), 
requiring  previous  participation 


clearance,  have  been  eliminated  and 
§§  950.642(g)  (now  950.618)  and 
968.235  (now  968.135)  have  been 
modified  to  delete  reference  to  previous 
participation. 

H.  Time  Extensions 

The  Department  has  added  new 
§§950.638  and  968.235  to  specify 
requirements  regarding  time  extensions 
to  the  obligation  or  expenditure 
deadline  date  approved  by  HUD  in  the 
original  implementation  schedule.  HUD 
approves  implementation  schedules  as 
part  of  the  budget  approval  process 
(refer  to  Part  III  of  the  CIAP  budget).  The 
Department  is  allowing  CIAP  agencies 
to  execute  (as  CGP  agencies  now  are 
authorized  to  do),  without  prior  HUD 
approval,  time  extensions 
commensurate  with  the  delay  no  later 
than  30  calendar  days  after  the 
obligation  or  expenditure  deadUne  date 
where  the  HA  is  able  to  certify  that  the 
delay  is  due  to  reasons  outside  of  the 
HA's  control,  such  as  the  need  to  use 
leftover  funds  from  a  completed 
modernization  program  for  additional 
work,  unforeseen  delays  in  contracting 
or  contract  administration,  litigation, 
and  HUD  or  other  institutional  delay. 
Where  the  delay  is  not  due  to  reasons 
outside  of  the  HA's  control,  the  HA 
must  request  HUD  approval  of  a  time 
extension  no  later  than  30  calendar  days 
after  the  obligation  or  expenditure 
deadline  date  to  avoid  recapture  of 
funds. 

/.  Threshold  for  Performance  and 
Payment  Bond  for  CGP  Agencies 

The  Department's  procurement 
regulations,  as  set  forth  in  24  CFR 
85.36(h),  require  that  HA  contractors 
furnish  a  bid  guarantee  and  a 
performance  bond  and  payment  bond 
for  each  construction  or  equipment 
contract  over  $100,000  For  the  CIAP 
and  the  CGP,  the  Depart (nent  had 
reduced  that  threshold  from  $100,000  to 
$25,000  in  order  to  protect  the  Fedt>ral 
interest.  The  Department  has 
reconsidered  this  matter  and  has  raisnH 
the  threshold  from  $25,000  to  $100,000 
for  both  CIAP  and  CGP  agencies  at 
§§  950.618(b)  and  968.135(b).  The 
Department  inadvertently  omitted  the 
requirement  of  the  bid  guarantee  when 
it  reduced  the  threshold  for  the 
performance  and  payment  bonds  and 
has  included  it  with  this  rule.  In 
addition,  the  Department  is  continuing 
its  policy  of  allowing  for  both  CGP  and 
CLAP  agencies  two  other  alternative 
methods  of  assurance  to  performance 
and  payment  bonds,  which  are  a  twenty 
percent  cash  escrow  or  a  twenty-five 
percent  letter  of  credit. 


VL  Findings  and  Certifications 

Environmental  Imparl 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  whi<.h 
implement  .sef;tion  102(2)(C)  of  th« 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Signifii:ant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:00  p.m. 
weekdays)  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10272.  451  Seventh 
Street.  SW.,  Washington.  DC  20410. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  rule  does  not  have 
substantial,  direct  effects  on  HAs.  The 
revised  modernization  program  is 
consistent  with  federalism  principles 
since  it  reduces  unnecessary  burdens  on 
HAs.  While  the  program  is  revised,  the 
primary  change  is  only  in  the  way  that 
HUD  processes  and  reviews  HA 
modernization  activities,  and  not  the 
modernization  activities  them.selves. 
This  rule  will  not  diminish  the 
importance  of  State  and  local 
governments  with  respect  to  the  Federal 
Government.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  order. 

Impart  on  the  Family 

This  rule  has  been  developed  in 
accordance  with  Executive  Order  12606. 
the  Family.  The  General  Counsel,  as  the 
Designated  Official  under  the  Executive 
Order,  has  determined  that  this  rule 
does  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance,  or  general  well-being, 
since  its  effect  is  limited  to  revising 
program  procedures  for  HAs  applying 
for  discretionary  grants  Families  are  not 
affected  since  HAs  will  continue  to 
carry  out  modernization  activities  at 
public  housing  developments. 

Regulatory  Flexibility  Act 

The  Secretarv.  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S  C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
codifies  revisions  to  the  existing  CIAP 
under  which  HAs  receive 
modernization  assistance  from  HUD  on 
a  competitive  basis.  HUU  does  not 
anticipate  a  significant  et;onomic  impact 
on  small  entities  since  HAs  will 
continue  to  carry  out  their 
modernization  activities  by  entering 
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into  contracts  for  the  work  as  they  now 
do. 

Catalog  of  Domestic  Assistance 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  rule  are  14.146. 14.147.  I4.a50, 
14.851, 14.852,  and  15.141. 

ListofSnbiects  h 

24  CFR  Part  941  ' 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Public  housing. 

24  CFR  Part  950 

Aged,  Grant  programs — housing  and 
community  development.  Grant 
programs — Indians,  bidians,  Individuals 
with  disabilities.  Low  and  moderate 
income  housing,  Public  housing. 
Reporting  and  recordkeeping 
requirements.  | 

24  CFR  Part  965 

Energy  conservation.  Government 
procurement,  Grant  programs — housing 
and  community  development,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  968  ' 

Grant  programs — housing  and 
community  development,  Indians,  Loan 
programs — ^housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  parts  941,  950,  965,  and  968 
of  title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  941— PUBUC  HOUSING 
DEVELOPMENT  | 

1.  The  authority  citation  for  24  CFR 
part  941  continues  to  read  as  follows: 

Authority:  42  U.S.C  1437b.  1437c,  1437g, 
and  3535(d). 

2.  h)  §  941.208.  paragraph  (c)  is 
revised  to  read  as  follows: 

}  941 .208    Other  Federal  requirements. 

*  •        •        *        • 

(c)  Prevailing  wage  rates.  See  part  965 
of  this  chapter  for  applicable 
requirements  on  this  subject.       I 

•  *».** 

3.  In  §  941.503,  paragraph  (d)  is 
revised  to  read  as  follows: 

§941.503   Conatfuction  requirements. 

***** 

(d)  Prevailing  wage  rates.  See 
§  965.101  of  this  chapter. 


PART  95a-<NDIAN  HOUSING 
PROGRAMS 

4.  The  authority  citation  for  24  CFR 
part  950  continues  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C. 
1437aa-1437ee,  and  3535(d). 

5-6.  Section  950.102  is  amended  by 
adding  a  definition  of  "other 
modernization  (modernization  other 
than  emergency)"  in  alphabetical  order, 
and  by  revising  the  definitions  of 
"emergency  modernization", 
"modernization  capability",  and 
"modernization  project",  to  read  as 
follows: 

§950.102    l3eflnitions. 

***** 

Emergency  modernization  (CIAP).  A 
type  of  modernization  program  for  a 
development  that  is  limited  to  physical 
work  items  of  an  emergency  nature,  that 
pose  an  immediate  threat  to  the  health 
or  safety  of  residents  or  is  related  to  fire 
safety,  and  that  must  be  corrected 
within  one  year  of  CLAP  funding 
approval. 
***** 

Modernization  capability.  An  IHA  has 
modernization  capability  if  it  is: 

(1)  Not  designated  as  high  risk  under 
§950.135;  or 

(2)  Designated  as  high  risk,  but  has  a 
reasonable  prospect  of  acquiring 
modernization  capability  through  ClAP- 
funded  management  improvements  and 
administrative  support,  such  as  hiring 
staffer  contracting  for  assistance.  An 
IHA  that  has  been  classiHed  high  risk 
with  regard  to  modernization  is  eligible 
for  emergency  modernization  only, 
unless  it  is  making  reasonable  progress 
toward  meeting  the  performance  targets 
established  in  its  management 
improvement  plap.  under  §  950.135(f)(2) 
or  has  obtained  aliomalive  oversight  of 
its  modernization  runctions.  Where  an 
IHA  does  not  have  a  funded 
modeniiz  itioi\  program  in  progress,  the 
Area  ONAP  ^hall  determine  whether  the 
IHA  h'l':  a  reasonable  prospect  of 
ai.quiring  modernization  capability 
through  hiring  staff  or  contracting  for 
assistance. 
***** 

Modernization  project.  The 
improvement  of  one  or  more  existing 
Indian  housing  developments  under  an 
unique  number  designated  for  that 
modernization  program  (CIAP).  For  each 
modernization  project,  HUD  and  the 
IHA  shall  enter  into  an  ACC 
amendment,  requiring  low-income  use 
of  the  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 


in  accordance  with  the  terms  of  the 
ACC). 

***** 

Other  Modernization  (modernization 
other  than  emergency).  A  type  of 
modernization  program  for  a 
development  that  includes  one  or  more 
physical  work  items,  where  HUD 
determines  that  the  physical 
improvements  are  necessary  and 
sufficient  to  extend  substantially  the 
useful  life  of  the  development,  and/or 
one  or  more  development  specific  or 
IHA-wide  management  work  items 
(including  planning  costs),  and/or  LBP 
testing,  professional  risk  assessments, 
interim  containment,  and  abatement 
*        *        •        *   '■    • 

7.  Subpart  I  of  Part  950,  is  revised  to 
read  as  follows: 

Subpart  I— Modernization  Program 

General  Provisions 

Sec. 

950.600    Purpose  and  applicability. 

950.602    Special  requirements  for  Turnkey 

III  and  Mutual  Help  developments. 
950.604    Allocation  of  funds  under  section 

14. 
950.606    Reserve  for  emergencies  and 

disasters. 
950.608    Eligible  costs. 
950.610    Modernization  and  energy 

conservation  standards. 
950.612    Force  account. 
950.614    initiation  of  modernization 

activities. 
950.616    Fund  requisition. 
950.618    Contracting  requirements. 
950.620    On-site  inspections. 
950.622    Fiscal  cioseout. 

Comprehensive  Improvement  Assistance 
Program  (For  IHAs  That  Own  or  Operate 
Fewrer  Than  250  Indian  Housing  Units) 

950.630    Procedures  for  obtaining  approval 

of  a  modernization  program. 
950.632    Resident  and  homebuyer 

participation. 
950.634    Budget  revisions. 
950.636    Progress  reports. 
950.638    Time  extensions. 
950.640    HUD  review  of  IHA  performance. 

Comprehensive  Grant  Program  (For  IHAs 
That  Own  or  Operate  250  or  More  Indian 
Housing  Units) 

950.650    Determination  of  formula  amount. 
950.652    Comprehensive  plan  (including 

Five- Year  Action  Plan). 
950.654    HUD  review  and  approval  of 

comprehensive  plan  (including  Five- 

Year  Action  Plan). 
950.656    Annual  submission  of  activities 

and  expenditures. 
950.658    IHA  Performance  and  Evaluation 

Report. 
950.660    HUD  review  of  IHA  performance. 


Subpart  I— Modernization  Program 
General  Provisions 

§  950.600    Purpose  and  applicabiiity. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  set  forth  the  policies  and 
procedures  for  the  Modernization 
program,  authorizing  HUD  to  provide 
Hnancial  assistance  to  Indian  Housing 
Authorities  (IHAs). 

(b)  Applicability.  (1)  The  sections 
under  the  undesignated  heading 
"General  Provisions"  apply  to  all 
modernization  under  this  subpart.  The 
sections  under  the  undesignated 
heading  "Comprehensive  Improvement 
Assistance  Program"  (CIAP)  set  forth  the 
requirements  and  procedures  for  the 
CLAP  for  IHAs  that  own  or  operate  fewer 
than  250  Indian  housing  units.  An  IHA 
that  qualifies  for  participation  in  the 
Comprehensive  Grant  Program  (CGP)  is 
not  eligible  to  participate  in  the  CLAP. 
The  sections  under  the  undesignated 
heading  "Comprehensive  Grant  program 
(CGP)"  set  forth  the  requirements  and 
procedures  for  the  CGP  for  IHAs  that 
own  or  operate  250  or  more  Indian 
housing  units.  An  IHA  that  has  already 
qualified  to  participate  in  the  CGP 
remains  eligible  to  participate  in  the 
CGP  so  long  as  it  owns  or  operates  at 
least  200  units. 

(2)  This  subpart  applies  to  IHA-owned 
low-income  Indian  housing 
developments  (including  developments 
managed  by  a  Resident  Management 
Corporation  pursuant  to  a  contract  with 
the  IHA).  This  subpart  also  applies  to 
the  implementation  of  modernization 
programs  which  were  approved  before 
FFY  1996.  Rental  developments  that  are 
planned  for  conversion  to 
homeownership  under  sections  5(h),  21, 
or  301  of  the  Act  (42  U.S.C.  1437c, 
1437s,  1437aaa),  but  that  have  not  yet 
been  sold  by  an  IHA,  continue  to  qualify 
for  assistance  under  this  subpart.  This 
subpart  does  not  apply  to  developments 
under  the  Section  23  Leased  Housing 
Non-Bond  Financed  program,  the 
Section  10(c)  Leased  program,  or  the 
Section  23  or  Section  8  Housing 
Assistance  Payments  programs. 

(c)  Transition.  Any  amount  that  HUD 
has  obligated  to  an  IHA  shall  be  used  for 
the  purposes  for  which  the  funding  was 
provided,  or: 

(1)  For  a  CGP  IHA,  for  purposes 
consistent  with  an  approved  annual 
statement  or  five-year  action  plan 
submitted  by  the  IHA,  as  the  IHA 
determines  to  be  appropriate;  or 

(2)  For  a  CIAP  IHA,  in  accordance 
with  a  revised  QAP  budget  under 
§950.634. 

(d)  Other  applicable  requirements. 
See  subpart  A  of  this  part  for  applicable 


requirements,  other  than  the  Act,  that 
apply  to  modernization  under  this 
subpart  I. 

(e)  Approved  information  collections. 
The  following  sections  of  this  subpart 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  and  assigned  0MB  approval 
number  2577-0044:  §§950.618, 
950.622,  950.630,  950.632,  950.634.  and 
950.636.  The  following  sections  of  this 
subpart  have  been  similarly  approved 
and  assigned  approval  number 
2577.0157:  §§950.650,  950.656,  and 
950.658. 

§  950.602    Special  requirements  for  ■ 
Tumliey  III  and  Mutual  Help  developments. 

(a)  Modernization  costs. 
Modernization  work  on  a  Mutual  Help 
or  Turnkey  III  unit  shall  not  increase  the 
purchase  price  or  amortization  period  of 
the  home. 

(b)  Eligibility  of  paid-off  and  conveyed 
units  for  assistance.  (1)  Paid-off  units.  A 
Mutual  Help  or  Turnkey  III  unit  that  is 
paid  off  but  has  not  been  conveyed  at 
the  time  work  is  included  for  it  in  the 
CLAP  application  or  CGP  Annual 
Statement  is  eligible  for  any  physical 
improvements  provided  under 
§950.608.  However,  in  accordance  with 
the  provisions  of  §  950.440(e)(8),  an  IHA 
may  perform  nonemergency  work  on  a 
paid-off  Mutual  Help  unit  only  after  all 
delinquencies  are  repaid. 

(2)  Conveyed  units.  Where 
modernization  work  has  been  approved 
prior  to  conveyance,  the  IHA  may 
complete  the  work  even  if  title  to  the 
unit  is  subsequently  conveyed  before 
the  work  is  completed.  However,  once 
conveyed,  the  unit  is  not  eligible  for 
additional  or  future  assistance.  An  IHA 
shall  not  use  funds  provided  under  this 
subpart  for  the  purpose  of  modernizing 
units  if  the  modernization  work  was  not 
approved  before  conveyance  of  title. 

(c)  Other  The  hpmebuyer  family  shall 
be  in  complismce  with  its  financial 
obligations  under  its  homebuyer 
agreement  in  order  to  be  eligible  for 
nonemergency  physical  improvements, 
with  the  exception  of  work  necessary  to 
meet  statutory  and  regulatory 
requirements  (e.g.,  accessibility  for 
disabled  persons,  lead-based  paint 
testing,  interim  containment, 
professional  risk  assessment,  and 
abatement)  and  the  correction  of 
development  deficiencies. 
Notwithstanding  the  above  requirement, 
an  IHA  may,  with  prior  HUD  approval, 
complete  nonemergency  physical 
improvements  on  any  homeownership 
unit  if  the  IHA  demonstrates  that,  due 
to  economies  of  scale  or  geographic 
constraints,  substantial  cost  savings  may 


be  realized  by  completing  all  nec;essary 
work  in  a  development  at  one  time. 

§990.604    ANocatlon  of  funds  under 
aeelton14. 

(a)  General.  This  section  describes  the 
process  for  allocating  modernization 
funds  to  the  aggregate  of  IHAs  and  PHAs 
participating  in  the  CLAP  (i.e..  agencies 
that  own  or  operate  fewer  than  250 
units),  and  to  individual  IHAs  and 
PHAs  participating  in  the  CGP  (i.e.. 
agencies  that  own  or  operate  250  or 
more  units).  The  program  requirements 
governing  PHA  participation  in  the 
CL\P  and  CGP  are  contained  in  24  CFR 

part  968. 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY.  HUD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  968  of  this  title,  an  amount 
not  to  exceed  $75  million  (which  shall 
include  unused  reserve  amounts  carried 
over  from  previous  FFYs),  which  shall 
be  made  available  to  IHAs  and  PHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY. 
Any  unused  funds  from  previous  years 
may  remain  in  the  reserve  until 
allocated.  The  requirements  governing 
the  reserve  for  disasters  and 
emergencies  and  the  procedures  by 
which  an  IHA  may  request  such  funds 
are  set  forth  in  §  950.606. 

(c)  Set-aside  for  credits  for  mod 
troubled  PHAs  under  24  CFR  part  968. 
subpart  C  (1)  General.  After  deducting 
amounts  for  the  reserve  for  natural  and 
other  disasters  and  for  emergencies 
under  paragraph  (b)  of  this  section,  HUD 
shall  set  aside  no  more  than  five  p«n;ent 
of  the  remaining  amount  for  the  purpose 
of  providing  credits  to  PHAs  under  24 
CFR  part  968.  subpart  C  that  were 
formerly  designated  as  mod  troubled 
agencies  under  the  Public  Housing 
Management  Assessment  Program 
(PHMAP)  at  24  CFR  part  901.  The 
purpose  of  this  set-aside  is  to 
compensate  such  PHAs  for  amounts 
previously  withheld  by  HUD  because  of 
their  prior  designation  as  a  mod 
troubled  agency. 

(2)  Nonapplicahility  to  IHAs.  Since 
the  PHMAP  performance  indicators 
under  24  CFR  part  901  do  not  apply  to 
IHAs.  these  agencies  cannot  be  deemed 
mod  troubled  for  purposes  of  the  CGP. 
Hence.  IHAs  are  not  subject  to  any 
reduction  in  funding  under  section 
14(k)(5)(a)  of  the  Act.  nor  do  they 
participate  in  the  set-aside  of  credits 
establi-shed  under  paragraph  (c)(1)  of 
this  section. 

(d)  Formula  allocation  hosed  on 
relative  needs.  After  determining  the 
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amounts  to  be  reserved  under 
paragraphs  (b)  and  (c)  of  this  section, 
HUD  shall  allocate  the  amount 
lemaJning  pursuant  to  the  formula  set 
forth  in  paragraphs  (e)  and  (f)  of  this 
section,  which  are  designed  to  measure 
the  relative  backlog  and  accrual  needs  of 
IHAs  and  PHAs. 

(e)  Allocation  for  backlog  needs.  HUD 
shall  allocate  half  of  the  formula  amount 
under  paragraph  (d)  of  this  section 
based  on  the  relative  backlog  needs  of 
IHAs  and  PHAs,  as  follows: 

(1)  Determination  of  backlog  need,  (i) 
Statistically  reliable  data.  Where  HUD 
determines  that  the  data  concerning  the 
categories  of  backlog  need  identified 
under  paragraph  (e)(4)  of  this  section  are 
statistically  reliable  for  individual  IHAs 
and  PHAs  with  250  or  more  units,  or  the 
aggregate  of  IHAs  and  PHAs  with  fewer 
than  250  units  not  participating  in  the 
formula  funding  portion  of  the 
modernization  program,  it  will  base  its 
allocation  on  direct  estimates  of  the 
statutCHy  categories  of  backlog  need, 
based  on  the  most  recently  available, 
statistically  reliable  data. 

(ii)  Statistically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data  concerning 
the  categories  of  backlog  need  identifled 
vmder  paragraph  (e)(4)  of  this  section  are 
not  available  for  individual  IHAs  and 
PHAs  with  250  or  more  units,  it  will 
base  its  allocation  of  funds  under  this 
section  on  estimates  of  the  categories  of 
backlm  need  using: 

(A)  Tne  most  recently  available  data 
cm  the  categories  of  backlog  need  under 
paragraph  (e)(4)  of  this  section; 

(BJ  Obiectively  measurable  data 
concerning  the  following  IHA  or  PHA, 
ccmununity,  and  development 
characteristics: 

(2)  The  average  number  of  bedrooms 
in  the  units  in  a  development  (Weighted 
at  2858.7); 

[2)  The  proportion  of  units  in  a 
development  available  for  occujtancy  by 
very  large  famiUes  (Weighted  at  7295.7); 

(J)  The  extent  to  which  imits  for 
Camilies  are  in  high-rise  elevator 
developments  (Weighted  at  5555.8); 

(4)  Tne  age  of  the  developments,  as 
determined  by  the  DOFA  date  (date  of 
full  availability).  In  the  case  of  acquired 
developments,  HUD  will  use  the  DOFA 
date  imless  the  IHA  provides  HUD  with 
the  actual  date  of  construction,  in  which 
case  HUD  will  use  the  age  of  the 
development  (or  for  scattered  sites,  the 
average  age  of  all  the  buildings),  subject 
to  a  50  year  cap.  (Weighted  at  206.5); 

(5)  In  the  case  of  a  large  agency,  the 
number  of  units  with  2  or  more 
bedrooms  (Weighted  at  .433); 

(6)  The  cost  of  rehabilitating  property 
in  the  area  (Weighted  at  27544.3); 


(7)  For  family  developments,  the 
extent  of  population  decline  in  the  unit 
of  general  local  government  determined 
on  the  basis  of  the  1970  and  1980 
censuses  (Weighted  at  759.5);  and 

(C)  An  equation  constant  of  1412.9. 

(2)  Calibration  of  backlog  need  for 
developments  constructed  prior  to  1985. 
The  estimated  backlog  need,  as 
determined  under  either  paragraphs 
(e)(l){i)  or  (e)(l)(ii)  of  this  section,  shall 
be  adjusted  upward  for  developments 
constructed  prior  to  1985  by  a  constant 
ratio  of  1.5  to  more  accurately  reflect  the 
costs  of  modernizing  the  categories  of 
backlog  need  under  paragraph  (e)(4)  of 
this  section,  for  the  Indian  housing 
stock  as  of  1991. 

(3)  Deduction  for  prior  modernization. 
HUD  shall  deduct  from  the  estimated 
backlog  need,  as  determined  under 
either  paragraphs  (e)(l)(i)  or  (e)(l)(ii)  of 
this  section,  amounts  previously 
provided  to  an  IHA  or  PHA  for 
modernization,  using  one  of  the 
following  methods: 

(i)  Standard  deduction  for  prior  CIAP 
and  MBOP.  HUD  shall  deduct  60 
percent  of  the  CIAP  funds  made 
available  on  an  IHA- wide  or  PHA-wide 
basis  from  FFY  1984  to  1991.  and  40 
percent  of  the  funds  made  available  on 
a  development-speciHc  basis  for  the 
Major  Reconstruction  of  Obsolete 
Projects  (MROP)  (not  to  exceed  the 
estimated  formula  need  for  the 
development),  subject  to  a  maximum  50 
percent  deduction  of  an  IHA's  or  PHA's 
total  need  for  backlog  funding; 

(ii)  Newly  constructed  units.  Units 
with  a  DOFA  date  of  October  1, 1991  or 
thereafter  will  be  considered  to  have  a 
zero  backlog;  or 

(iii)  Acquired  developments. 
Developments  acquired  by  an  IHA  with 
major  rehabilitation,  with  a  DOFA  date 
of  October  1, 1991  or  thereafter,  will  be 
considered  to  have  a  zero  backlog. 

(4)  Categories  of  backlog  need.  The 
most  recently  available  data  to  be  used 
under  either  paragraphs  (e)(l)(i)  or 
(e)(l)(ii)  of  this  section  shall  pertain  to 
the  following  categories  of  backlog  need: 

(i)  Backlog  of  needed  repairs  and 
replacements  of  existing  physical  ' 
systems  in  Indian  housing 
developments; 

(ii)  Items  that  shall  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
§950.610.  and  State,  local  and  tribal 
codes;  and 

(iii)  Items  that  are  necessary  or  highly 
desirable  for  the  long-term  viability  of  a 
development,  in  accordance  with  HUD's 
modernization  standards. 

(0  Allocation  for  accrual  needs.  HUD 
shall  allocate  the  other  half  remaining 
under  the  formula  allocation  under 


paragraph  (d)  of  this  section  based  upon 
the  relative  accrual  needs  of  IHAs  and  " 
PHAs,  determined  as  follows: 

(1)  Statistically  reliable  data.  If  HUD 
determines  that  statistically  reliable  data 
are  available  concerning  the  categories 
of  need  identified  under  paragraph  (f)(3) 
of  this  section  for  individual  IHAs  and 
PHAs  with  250  or  more  units  and  for  the 
aggregate  of  IHAs  and  PHAs  with  fewer 
than  250  units,  it  shall  base  its 
allocation  of  assistance  imder  this 
section  on  the  needs  that  are  estimated 
to  have  accrued  since  the  date  of  the  last 
objective  measurement  of  backlog  needs 
under  paragraph  (e)(l)(i)  of  this  section; 
or 

(2)  Statistically  reliable  data  are 
unavailable.  If  HUD  determines  that 
statistically  reliable  data  concerning  the 
categories  of  need  identified  under 
paragraph  (f)(3)  of  this  section  are  not 
available  for  individual  IHAs  and  PHAs 
with  250  or  more  units,  it  shall  base  its 
allocation  of  assistance  under  this 
section  on  estimates  of  accrued  need 
using: 

(i)  The  most  recently  available  data  on 
the  categories  of  backlog  need  under 
paragraph  (f)(3)  of  this  section; 

(ii)  Objectively  measurable  data 
concerning  the  following  IHA  or  PHA, 
community,  and  development 
characteristics: 

(A)  The  average  number  of  bedrooms 
in  the  units  in  a  development  (Weighted 
at  100.1); 

(B)  The  proportion  of  imits  in  a 
development  available  for  occupancy  by 
very  large  families  (Weighted  at  356.7); 

(C)  The  age  of  the  developments 
(Weighted  at  10.4); 

(D)  The  extent  to  which  the  buildings 
in  developments  of  an  agency  average 
fewer  than  5  units  (Weidited  at  87.1.); 

(E)  The  cost  of  rehabilitating  property 
in  the  area  (Weighted  at  679.1); 

(F)  The  total  number  of  units  of  each 
IHA  or  PHA  that  owns -or  operates  250 
or  more  units  (Weighted  at  .0144);  and 

(iii)  An  equation  constant  of  602.1. 

(3)  Categories  of  need.  The  data  to  be 
provided  under  either  paragraph  (f)(1) 
or  (f)(2)  of  this  section  shall  pertain  to 
the  following  categories  of  need: 

(i)  Backlog  of  needed  repaira  and 
replacements  of  existing  physical 
systems  in  Indian  housing 
developments;  and 

(ii)  Items  that  shall  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
§  950.610.  and  State,  local,  and  tribal 
codes. 

(g)  Allocation  for  CIAP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  IHAs  and 
PHAs  with  fewer  than  250  units  shall  be 
allocated  to  IHAs  in  accordance  with 


the  requirements  under  the 
undesignated  heading  of  this  subpart 
"Comprehensive  Improvement 
Assistance  Program"  (CIAP)  and  to 
PHAs  in  accordance  with  the 
requirements  of  24  CFR  part  968, 
subpart  B. 

(h)  Allocation  for  COP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  IHAs  with 
250  or  more  units  shall  be  allocated  in 
accordance  with  the  requirements  under 
the  undesignated  heading  of  this 
subpart  "Comprehensive  Grant 
Program,"  and  for  PHAs  in  accordance 
with  the  requirements  of  24  CFR  part 
968,  subpart  C.  An  IHA  that  is  eligible 
to  receive  a  grant  under  the  CGP  may 
appeal  the  amount  of  its  formula 
allocation  under  this  section  in 
accordance  with  the  requirements  set 
forth  in  §  950.650.  An  IHA  that  is 
eligible  to  receive  modernization  funds 
under  the  CGP  because  it  owns  or 
operates  250  or  more  imits,  is 
disqualified  from  receiving  assistance 
under  the  CIAP  under  this  part. 

(i)  Use  of  formula  allocation.  Any 
amounts  allocated  to  an  IHA  under 
paragraphs  (e)  and  (f)  of  this  section 
may  be  used  for  any  eligible  activity 
under  this  subpart,  notwithstanding  that 
the  allocation  amount  is  determined  by 
allocating  half  based  on  the  relative 
backlog  needs  and  half  based  on  the 
relative  accrual  needs  of  IHAs  and 
PHAs. 

(j)  Calculation  of  number  of  units.  For 
purposes  of  determining  under  this 
section  the  number  of  units  owned  or 
operated  by  an  IHA  or  PHA,  and  the 
relative  modernization  needs  of  IHAs 
and  PHAsoHUD  shall  count  as  one  unit 
each  existing  rental.  Mutual  Help,  and 
section  23  Bond-Financed  imit  under 
the  ACC,  except  that  it  shall  count  as 
one-fourth  of  a  unit  each  existing  unit 
under  the  Turnkey  III  program.  New 
development  units  that  are  added  to  an 
IHA's  or  PHA's  inventory  will  be  added 
to  the  overall  unit  count  so  long  as  they 
are  under  ACC  amendment  and  have 
reached  DOFA  by  the  first  day  in  the 
FFY  in  which  the  formula  is  being  run. 
Any  increase  in  units  (reaching  DOFA 
and  under  ACC  amendment)  as  of  the 
beginning  of  the  FFY  shall  result  in  an 
adjustment  upwards  in  the  number  of 
units  under  the  formula.  New  units 
reaching  DOFA  after  this  date  will  be 
counted  for  formula  purposes  as  of  the 
following  FFY. 

(k)  Demolition,  disposition,  and 
"  conversion  of  units.  (1)  General.  Where 
an  existing  unit  under  an  ACC  is 
demolished,  disposed  of,  or  converted 
into  a  larger  or  smaller  unit,  HUD  shall 
not  adjust  the  amount  the  IHA  or  PHA 
receives  under  the  formula,  unless  more 


than  one  jiercent  of  the  units  are 
a%cted  on  a  cumulative  basis.  Where 
more  than  one  percent  of  the  existing 
units  are  demolished,  disposed  of,  or 
converted,  HUD  shall  reduce  the 
formula  amount  for  the  IHA  or  PHA 
over  a  3-year  period  to  reflect  removal 
of  the  units  from  the  ACC. 

(2)  Determination  of  one  percent  cap. 
In  determining  whether  more  than  one 
percent  of  the  units  are  affected  on  a 
cumulative  basis,  HUD  will  compare  the 
units  eligible  for  funding  in  the  initial 
year  under  formula  funding  with  the 
number  of  units  eligible  for  funding  for 
the  current  year  under  formula  funding, 
and  shall  base  its  calculations  on  the 
following: 

(i)  Increases  in  the  number  of  units 
resulting  from  the  conversion  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  under  ACC 
amendment  by  the  first  day  in  the  FFY 
in  which  the  formula  is  being  run; 

(ii)  Units  that  are  lost  as  a  result  of 
demolition,  disposition,  or  conversion 
shall  not  be  offset  against  units 
subsequently  added  to  an  IHA's  or 
PHA's  inventory; 

(iii)  For  purposes  of  calculating  the 
number  of  converted  units.  HUD  shall 
regard  the  converted  size  of  the  unit  as 
the  appropriate  unit  count  (e.g.,  a  unit 
that  originally  was  counted  as  one  unit 
under  paragraph  (j)  of  this  section,  but 
which  later  was  converted  into  two 
units,  shall  be  counted  as  two  units 
under  the  ACC). 

(3)  Pbased-in  reduction  of  units,  (i) 
Reduction  less  than  one  percent.  If  HUD 
determines  that  the  reduction  in  units 
under  paragraph  (k)(^)  of  this  section  is 
less  than  one  percent,  the  IHA  or  PHA 
will  be  funded  as  though  no  change  had 
occurred. 

(ii)  Reduction  greater  than  one 
percent.  If  HUD  determines  that  the 
reduction  in  units  under  paragraph 
(k)(2)  of  this  section  is  greater  than  one 
percent,  the  number  of  units  on  which 
formula  funding  is  based  will  be  the 
number  of  units  reported  as  eligible  for 
funding  for  the  current  program,  plus 
two-thirds  of  the  difference  between  the 
initial  year  and  the  current  year  in  the 
first  year,  plus  one-third  of  the 
difference  in  the  second  year,  and  at  the 
level  of  the  current  year  in  the  third 
year. 

(iii)  Exception.  A  unit  that  is 
conveyed  under  the  Mutual  Help  or 
Turnkey  III  programs  will  result  in  an 
automatic  (rather  than  a  phased-in) 
reduction  in  the  unit  count.  Paid-off 
Mutual  Help  or  Turnkey  III  units 
continue  to  be  counted  until  they  are 
conveyed. 

(4)  Subsequent  reductions  in  unit 
count,  (i)  Once  an  IHA's  or  PHA's  unit 


count  has  been  fully  reduced  under 
paragraph  (k)(3)(ii)  of  this  section  to 
refiect  the  new  number  of  units  under 
the  ACC.  this  new  number  of  units  will 
serve  as  the  base  for  purposes  of 
calculating  whether  there  has  been  a 
one  percent  reduction  in  units  on  a 
cumulative  basis. 

(ii)  A  reduction  in  formula  funding, 
based  upon  additional  redudions  to  the 
number  of  an  IHA's  or  PHA's  units,  will 
also  be  phased  in  over  a  3-year  period, 
as  described  in  paragraph  (k)(2)  of  this 
section. 

$950,606    Reserve  for  emergencies  and 


(a)  Emergencies.  (1)  Eligibility  for 
assistance.  An  IHA  (including  an  IHA 
that  is  determined  to  be  high  risk  under 
§  950.135)  may  obtain  funds  at  any  time, 
for  any  eligible  emergency  work  item  as 
defined  in  §950.102  (for  IHAs 
participating  in  CGP)"Dr  for  any  eligible 
emergency  work  item  (described  as 
emergency  modernization  ift  §950.102) 
(for  IHAs  participating  in  CIAP).  from 
the  reserve  established  under 
§  950.604(b).  However,  emergency 
reserve  funds  may  not  be  provided  to  an 
IHA  participating  in  CGP  that  has  the 
necessary  funds  available  from  any 
other  source,  including  its  annual 
formula  allocation  under  §950. 604(e) 
and  (f),  other  unobligated  modernization 
funds,  and  its  replacement  reserves 
under  §950.608.  An  IHA  is  not  required 
to  have  an  approved  Comprehensive 
Plan  under  §  950.652  before  it  can 
request  emergency  assistance  from  this 
reserve.  Emergency  reserve  funds  may 
not  be  provided  to  an  IHA  participating 
in  CIAP  unless  it  does  not  have  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CIAP,  and  no  CIAP  modernization 
funding  is  available  from  HUD  for  the 
remainder  of  the  fiscal  year. 

(2)  Procedure.  To  obtain  emergency 
funds,  an  IHA  shall  submit  a  rt^quest,  in 
a  form  to  be  prescribed  by  HUD,  that 
demonstrates  that  without  the  requested 
funds  from  the  set-aside  under  this 
section,  the  IHA  does  not  have  adequate 
funds  available  to  correct  the  conditions 

■  that  present  an  immediate  threat  to  the 
health  or  safety  of  the  residents.  HUD 
will  immediately  process  a  request  for 
such  assi.stance,  and  if  it  determines  that 
the  IHA's  request  meets  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  it  shall  approve  the  request, 
subject  to  the  availability  of  funds  in  the 
r6SGrv6> 

(3)  Repayment.  A  CGP  IHA  that 
receives  assistance  for  its  emergency 
needs  from  the  reserve  under 

§  950.604(b)  shall  repay  such  assistance 
from  its  future  allocations  of  assistance. 
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as  available.  For  IHAs  participating  in 
the  CX^P,  HUD  shall  deduct  up  to  50 
percent  of  an  IHA's  succeeding  year's 
formula  allocation  under  §  950.604(e) 
and  (f)  to  repay  emergency  funds 
previously  provided  by  HUD  to  the  IHA. 
The  remaining  balance,  if  any,  shall  be 
deducted  ftom  an  IHA's  succeeding 
years'  formula  allocations. 

(b)  Natural  and  other  disasters.  (1) 
Eligibility  for  assistance.  An  IHA 
(including  an  IHA  that  has  been 
dotennined  by  HUD  not  to  be 
administratively  capable  under 
§950.135)  may  request  assistance  at  any 
time  from  the  reserve  under  §  950.604(b) 
for  the  purpose  of  permitting  the  IHA  to 
respond  to  a  natural  or  other  disaster. 
To  qualify  for  assistance,  the  disaster 
shall  pertain  to  an  extraordinary  event 
affecting  only  one  or  a  few  IHAs,  such 
as  an  earthquake  or  hurricane.  Any 
disaster  declared  by  the  President  (or 
that  HUD  determines  would  qualify  for 
a  Presidential  declaration  if  it  were  on 
a  larger  scale)  qualifies  for  assistance 
under  this  paragraph.  An  IHA  may 
receive  funds  from  the  reserve 
regardless  of  the  availability  of  other 
modernization  funds  or  reserves,  but 
only  to  the  extent  its  needs  are  in  excess 
of  its  insurance  coverage.  An  IHA  is  not 
required  to  have  an  approved 
Comprehensive  Plan  under  §  950.652 
before  it  can  request  assistance  from  the 
reserve  under  §  950.604(b). 

(2)  Procedure.  To  obtain  funding  for 
natural  or  other  disasters  under 

§  950.604(b),  an  IHA  shall  submit  a 
request,  in  a  form  prescribed  by  HUD, 
that  demonstrates  that  it  meets  the 
requirements  of  paragraph  (b)(1)  of  this 
section.  HUD  will  immediately  process 
-a  request  for  such  assistance,  and  if  it 
determines  that  the  request  meets  the 
requirements  under  paragraph  (b)(1)  of 
this  section,  it  will  approve  the  request, 
subject  to  the  availability  of  funds  in  the 
reserve. 

(3)  Repayment.  Funds  provided  to  an 
IHA  under  paragraph  (b)(1)  of  this 
section  for  natural  and  other  disasters 
are  not  required  to  be  repaid. 

S  950.608    Eligible  costs.  I 

(a)  General.  An  IHA  may  use  financial 
assistance  received  under  this  part  for 
the  following  eligible  costs: 

(1)  For  a  CGP  UlA,  the  eligible  costs 
are: 

(i)  Undertaliing  activities  described  in 
its  approved  Annual  Statement  under 
§  950.656(e)  and  approved  Five-Year 
Action  Plan  under  §  950.652(e)(5); 

(ii)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  IHA's  approved  Comprehensive 
Plan,  including  Five- Year  Action  Plan, 
or  Annual  Statement; 


(iii)  Funding  a  replacement  reserve  to 
carry  out  eligible  activities  in  future 
years,  subject  to  the  restrictions  set  forth 
in  paragraph  (f)  of  this  section; 

(iv)  Preparing  the  Comprehensive 
Plan  and  Five-Year  Action  Plan  under 
§950.652  and  the  Annual  Submission 
under  §  950.656,  including  reasonable 
costs  necessary  to  assist  residents  to 
participate  in  a  meaningful  way  in  the 
planning,  implementation  and 
monitoring  process;  and 

(v)  Carrying  out  an  audit,  in 
accordance  with  24  CFR  part  44. 

(2)  For  a  CIAP  IHA,  the  eligible  costs 
are  activities  approved  by  HUD  and 
included  in  an  approved  CIAP  budget. 

(b)  Demonstration  of  viability.  Except 
in  the  case  of  emergency  work,  an  IHA 
shall  only  expend  funds  on  a 
development  for  which  the  IHA  has 
determined,  and  HUD  agrees,  that  the 
completion  of  the  improvements  and 
replacements  (for  CGP  IHAs,  as 
identified  in  the  comprehensive  plan) 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the- 
development  at  a  reasonable  cost  (as 
defined  in  §  950.102),  or  for  essential 
non-routine  maintenance  needed  to 
keep  the  property  habitable  until  the 
demolition  or  disposition  application  is 
approved  and  residents  are  relocated. 

(c)  Physical  improvements.  Eligible 
costs  include  alterations,  betterments, 
additions,  replacements,  and  non- 
routine  maintenance  that  are  necessary 
to  meet  the  modernization  and  energy 
conservation  standards  prescribed  in 
§950.610.  These  mandatory  standards 
may  be  exceeded  when  the  IHA  (and 
HUD  in  the  case  of  CIAP  IHAs) 
determine  that  it  is  necessary  or  highly 
desirable  for  the  long-term  physical  and 
social  viability  of  the  individual 
development.  Development  specific 
work  includes  work  items  that  are 
modest  in  design  and  cost,  but  still 
blend  in  with  the  design  and 
architecture  of  the  surrounding 
community  by  including  amenities, 
quality  materials  and  design  and 
landscaping  features  that  are  customary 
for  the  locality  and  culture.  The  Field 
Office  has  the  authority  to  approve 
nondwelling  space  where  such  space  is 
needed  to  administer,  and  is  of  direct 
benefit  to,  the  Public  and  Indian 
Housing  Program.  If  demolition  or 
disposition  is  proposed,  an  IHA  shall 
comply  with  subpart  M  of  this  part. 
Additional  dwelling  space  may  be 
added  to  existing  units. 

(d)  Turnkey  III  developments.  (1) 
General.  Eligible  physical  improvement 
costs  for  existing  Turnkey  III 
developments  are  limited  to  work  items 
that  are  not  the  responsibility  of  the 
homebuyer  families  and  that  are  related 


to  health  and  safety,  correction  of 
development  deficiencies,  physical 
accessibility,  energy  audits  and  cost- 
effective  energy  conservation  measures, 
or  LBP  testing,  interim  containment, 
professional  risk  assessment  and 
abatement.  In  addition,  management 
improvements  are  eligible  costs. 

(2)  Ineligible  costs.  Routine 
maintenance  or  replacements,  and  items 
that  are  the  responsibility  of  the 
homebuyer  families  are  ineligible  costs. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units. 
(i)  Notwithstanding  the  requireinents  of 
paragraph  (d)(1)  of  this  section,  an  IHA 
may  substantially  rehabilitate  a  Turnkey 
III  unit  whenever  the  unit  becomes 
vacant  or  is  occupied  by  a  non- 
homebuyer  family  in  order  to  return  the 
unit  to  the  inventory  or  make  the  unit 
suitable  for  homeownership  purposes. 
An  IHA  that  intends  to  use  funds  under 
this  paragraph  must  identify  in  its  CLAP 
Application  or  CGP  Annual  Submission 
the  estimated  number  of  units  proposed 
for  substantial  rehabilitation  and 
subsequent  sale.  In  addition,  an  IHA 
must  demonstrate  that  it  has 
homebuyers  who  both  are  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  this  part,  and  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  to  be  substantially 
rehabilitated. 

(ii)  Before  an  IHA  may  be  approved 
for  substantial  rehabiUtation  of  a  unit 
under  this  paragraph  (d),  it  must  first 
deplete  any  Earned  Home  Payments 
Account  (EHPA)  or  Non-Routine 
Maintenance  Reserve  (NRMR) 
pertaining  to  the  unit,  and  request  the 
maximum  amount  of  operating  subsidy. 
Any  increase  in  the  value  of  a  unit 
caused  by  its  substantial  rehabilitation 
under  this  paragraph  shall  be  reflected 
solely  by  its  subsequent  appraised 
value,  and  not  by  an  automatic  increase 
in  its  selling  price. 

(e)  Demolition  and  conversion  costs. 
Eligible  costs  include: 

(1)  Demolition  of  dwelling  units  or 
non-dwelling  facilities,  where  the 
demolition  is  approved  by  HUD  under 
subpart  M  of  this  part,  and  related  costs, 
such  as  clearing  and  grading  the  site 
after  demolition  and  subsequent  site 
improvement  to  benefit  the  remaining 
portion  of  the  existing  development; 
and 

(2)  Conversion  of  existing  dwelling 
units  to  dinierent  bedroom  sizes  or  to 
non-dwelling  use. 

(f)  Replacement  reserve  costs  (for  CGP 
only).  (1)  Funding  a  replacement  reserve 
to  carry  out  eligible  activities  in  future 
years  is  an  eligible  cost,  subject  to  the 
following  restrictions: 


(i)  Annual  CGP  funds  are  not  needed 
for  existing  needs,  as  identified  by  the 
IHA  in  its  needs  assessments;  or 

(ii)  A  physical  improvement  requires 
more  funds  than  the  IHA  would  receive 
under  its  annual  formula  allocation;  or 

(iii)  A  management  improvement 
requires  more  funds  than  the  IHA  may 
use  under  its  20%  limit  for  management 
improvements  (except  as  provided  in 
paragraph  (n)(2)(i)  of  this  section),  and 
the  IHA  needs  to  save  a  portion  of  its 
annual  grant,  in  order  to  combine  it 
with  a  portion  of  subsequent  year(s) 
grants  to  fund  the  work  item. 

(2)  The  IHA  shall  invest  replacement 
reserve  funds  so  as  to  generate  a  return 
equal  to  or  greater  than  the  average  91- 
day  Treasury  bill  rate. 

(3)  Interest  earned  on  funds  in  the 
replacement  reserve  will  not  be  added 
to  the  IHA's  income  in  the 
determination  of  an  IHA's  operating 
subsidy  eligibility,  but  must  be  used  for 
eligible  modernization  costs. 

[4]  To  the  extent  that  its  annual 
formula  allocation  and  any  unobligated 
balances  of  modernization  funds  are  not 
adequate  to  meet  emergency  needs,  an 
IHA  must  first  use  its  replacement 
reserve,  where  funded,  to  meet 
emergency  needs,  before  requesting 
funds  from  the  reserve  under  §  950.606. 

(5)  An  IHA  is  not  required  to  use  its 
replacement  reserve  for  natural  and 
other  disasters. 

(g)  Management  improvement  costs. 
(1)  General.  Management  improvements 
that  are  development-specific  or  IHA- 
wide  in  nature  are  eligible  costs  where 
needed  to  upgrade  the  operation  of  the 
IHA's  developments,  sustain  physical 
improvements  at  those  developments  or 
correct  management  deficiencies.  An 
IHA's  ongoing  operating  expenses  are 
ineligible  management  improvement 
costs.  For  CIAP  IHAs,  management 
improvements  may  be  funded  as  a 
single  work  item. 

(2)  Eligible  costs.  Eligible  costs 
include: 

(i)  General  management  improvement 
costs.  Eligible  costs  include  general 
management  improvement  costs,  such 
as:  management,  financial,  and 
accounting  control  systems  of  the  IHA; 
adequacy  and  qualifications  of  IHA 
personnel,  including  training;  resident 
programs  and  services  through  the 
coordination  of  the  provision  of  social 
services  from  tribal  or  local  government 
or  other  public  and  private  entities; 
resident  and  development  security; 
resident  selection  and  eviction; 
occupancy;  rent  collection; 
maintenance;  and  equal  opportunity. 

(ii)  Economic  development  posts. 
Eligible  costs  include  job  training  for 
residents  and  resident  business 


development  activities,  for  the  purpose 
of  carrying  out  activities  related  to  the 
modernization-funded  management  and 
physical  improvements.  HUD 
encourages  IHAs,  to  the  greatest  extent 
feasible,  to  hire  residents  as  trainees, 
apprentices,  or  employees  to  carry  out 
the  modernization  program  under  this 
part,  and  to  contract  with  resident- 
owned  businesses  for  modernization 
work. 

(iii)  Resident  management  costs. 
Eligible  costs  include  technical 
assistance  to  a  resident  council  or 
resident  management  corporation    . 
(RMC),  as  defined  in  §950.962,  in  order 
to:  determine  the  feasibility  of  resident 
management  to  carry  out  management 
functions  for  a  specific  development  or 
developments;  train  residents  in  skills 
directly  related  to  the  operations  and 
management  of  the  development(s)  for 
potential  employment  by  the  RMC;  train 
RMC  board  members  in  community 
organization,  board  development,  and 
leadership;  and  assist  in  the  formation 
of  an  RMC. 

(iv)  Resident  homeownership  costs. 
Eligible  costs  are  limited  to  the  study  of 
the  feasibility  of  converting  rental  to 
homeownership  units  and  the 
preparation  of  an  application  for 
conversion  to  homeownership  or  sale  of 

units. 

(v)  Preventive  maintenance  system. 
Eligible  costs  include  the  establishment 
of  a  preventive  maintenance  system  or 
improvement  of  an  existing  system.  A 
preventive  maintenance  system  must 
provide  for  regular  inspections  of 
building  structures,  systems  and  units 
and  determine  the  applicability  of  work 
eligible  for  operating  funds  (routine 
maintenance)  and  work  eligible  for 
modernization  funding  (non-routine 
maintenance). 

(h)  Drug  elimination  costs.  Eligible 
costs  include  drug  elimination  activities 
involving  management  or  physical 
improvements,  as  specified  by  HUD. 

(i)  LBP  costs.  Eligible  costs  include 
professional  risk  assessments  and 
interim  containment  of  family 
developments/buildings  constructed 
before  1980,  testing  and  abatement  of 
family  developments/buildings 
constructed  before  1978,  and  costs  for 
insurance  coverage  for  pollution 
hazards  associated  with  the  testing, 
abatement,  clean-up  and  disposal  of 
LBP  on  applicable  surfaces  of  family 
developments/buildings  constructed 

before  1978. 

(j)  Administrative  costs. 
Administrative  costs  necessary  for  the 
planning,  design,  implementation  and 
monitoring  of  the  physical  and 
management  improvements  are  eligible 
costs  and  include  the  following: 


(1)  Salaries.  The  salaries  of  non- 
technical and  technical  IHA  personnel 
assigned  full-time  or  part-time  to 
modernization  are  eligible  costs  only 
where  the  scope  and  volume  of  the  work 
are  beyond  that  which  could  be 
reasonably  expecied  to  be  accomplished 
by  such  personnel  in  the  performance  of 
their  non-modernization  duties.  An  IHA 
shall  properly  apportion  to  the 
appropriate  program  budget  any  direct 
charges  for  the  salaries  of  assigned  full- 
or  part-time  staff  (e.g..  to  the  CIAP.  CGP 
or  operating  budget); 

(2)  Employee  benefit  contributions. 
IHA  contributions  to  employee  benefit 
plans  on  behalf  of  non-technical  and 
technical  IHA  personnel  are  eligible 
costs  in  direct  proportion  to  the  amount 
of  salary  charged  to  the  CIAP  or  CGP.  as 
appropriate; 

(3)  Preparation  of  CIAP  or  CGP 
required  documents. 

14)  Resident  participation.  Eligible 
costs  include  those  associated  with 
ensuring  the  meaningful  participation  of 
residents  in  the  development  of  the 
QAP  application  or  the  CGP  Annual 
Submission  and  Comprehensive  Plan 
and  the  impleoientation  and  monitoring 
of  the  approved  modernization  program; 
and 

(5)  Other  administrative  costs,  such  as 
telephone  and  facsimile,  as  specified  by 

HUD. 

(k)  Audit  costs  (for  CGP  only).  Eligible 
costs  are  limited  to  the  portion  of  the 
audit  costs  that  are  attributable  to  the 
modernization  program. 

(1)  Architectural/engineering  and 
consultant  fees.  Eligible  costs  include 
fees  for  planning,  identification  of 
needs,  detailed  design  work, 
preparation  of  construction  and  bid 
documents  and  other  required 
documents,  LBP  professional  risk 
assessments  and  testing,  and  inspection 
of  work  in  progress. 

(m)  Relocation  costs.  Eligible  costs 
include  relocation  and  other  assistance 
for  permanent  and  temporary  relocation, 
as  a  direct  result  of  rehabilitation, 
demolition  or  acquisition  for  a 
modernization-funded  activity,  where 
this  assistance  is  required  by  49  CFR 
part  24  or  24  CFR  g.SO.  11 7. 

(n)  Cost  limitations.  (1)  CIAP  costs,  (i) 
Management  improvement  costs. 
Management  improvement  costs  shall 
not  exceed  a  percentage  of  the  CIAP 
funds  available  to  a  Field  Office  in  a 
particular  FFY.  as  spe<:ified  by  HUD. 

(ii)  Planning  costs.  Planning  costs  are 
costs  that  are  incurred  before  HUD 
approval  of  the  CIAP  application  and 
that  are  related  to  developing  the  CIAP 
application  or  carrying  out  eligible 
modernization  planning,  such  as 
detailed  design  work,  preparation  of 
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solicitations,  and  LBP  professional  risk 
assessment  and  testing.  Planning  costs 
may  be  funded  as  a  single  work  item.  If 
an  IHA  incius  planning  costs  without 
prior  HUD  approval,  an  IHA  does  so 
with  the  full  understanding  that  the 
costs  may  not  be  reimbursed  upon 
approval  of  the  CIAP  apphcation. 
Planning  costs  shall  not  exceed  5 
percent  of  the  CHAP  funds  available  to 
a  Field  Office  in  a  particular  FFY. 

(2)  CGP  costs,  (i)  Management 
improvement  costs.  Notwithstanding  the 
full  fungibility  of  work  items,  an  IHA 
shall  not  use  more  than  a  total  of  20 
percent  of  its  annual  grant  for 
management  improvement  costs  in 
accoimt  1408,  unless  speciHcally 
approved  by  HUD. 

(ii)  Administrative  costs. 
Notwithstanding  the  full  fungibility  of 
work  items,  an  IHA  shall  not  use  more 
than  a  total  of  10  percent  of  its  annual 
grant  on  administrative  costs  in  account 
1410,  excluding  any  costs  related  to 
lead-based  paint  or  asbestos  testing 
(whether  conducted  by  force  account 
employees  or  by  a  contractor),  in-house 
architectural/engineering  (A/E)  work,  or 
other  special  administrative  costs 
required  by  tribal  or  State  law,  imless 
specifically  approved  by  HUD. 

(3)  Program  benefit.  Where  the 
physical  or  management  improvement, 
including  administrative  cost,  will 
benefit  programs  other  than  Indian 
housing,  such  as  Section  8  or  local 
revitalization  programs,  eligible  costs 
are  limited  to  the  amount  directly 
attributable  to  the  Indian  housing 
program. 

(4)  No  duplication.  Any  eUgible  cost 
for  an  activity  funded  by  OAF  or  CGP 
shall  not  also  be  funded  by  any  other 
HUD  program. 

(0)  Ineligible  costs.  Ineligible  costs 
include: 

(1)  Luxury  improvements: 

(2)  Indirect  administrative  costs 
(overhead),  as  defined  in  0MB  Circular 
A-87; 

(3)  Indian  housing  operating 
assistance; 

(4)  Direct  provision  of  social  services, 
through  either  force  account  or  contract 
labor,  from  FFY  1996  and  future  FFYs 
funds,  unless  otherwise  provided  by 
law;  and 

(5)  Other  ineligible  activities,  as 
specified  by  HUD. 

(p)  Expanded  eligibility  for  FFY  1995 
and  prior  year  modernization  funds. 
The  FFY  1995  Rescissions  Act 
expanded  the  eligible  activities  that  may 
be  funded  with  CIAP  or  CGP  assistance 
provided  from  FFY  1995  and  prior  FFY 
funds.  Such  activities  include,  but  are 
not  limited  to: 


(1)  New  construction  or  acquisition  of 
additional  Indian  housing  units, 
including  replacement  units; 

(2)  Modernization  activities  related  to 
the  Indian  housing  portion  of  housing 
developments  held  in  partnership,  or 
cooperation  with  non-Indian  housing 
entities;  and 

(3)  Other  activities  related  to  Indian 
housing,  including  activities  eligible 
under  the  Urban  Revitalization 
Demonstration  (HOPE  VI). 

§  950.61 0    Modernization  and  energy 
conservation  standards. 

All  improvements  funded  under  this 
part  shall: 

(a)  Meet  the  modernization  standards 
as  prescribed  by  HUD; 

(b)  Incorporate  cost-effective  energy 
conservation  measures,  identified  in  the 
IHA's  most  recently  updated  energy 
audit,  conducted  pursuant  to  part  950. 
subpart  K; 

(c)  Where  changing  or  installing  a 
new  utility  system,  conduct  a  life-cycle 
cost  analysis,  reflecting  installation  and 
operating  costs;  and 

(d)  Provide  decent,  safe,  and  sanitary 
-living  conditions  in  IHA-owned  and 
IHA-operated  public  housing. 

§  950.61 2    Force  account 

(a)  An  IHA  may  undertake  the 
activities  using  force  account  or  contract 
labor,  including  contracting  with  an 
RMC,  without  prior  HUD  approval. 

(b)  If  the  entirety  of  modernization 
activity  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  the 
RMC,  the  IHA  shall  not  retain  for  any 
administrative  or  other  reason,  any 
portion  of  the  modernization  funds 
provided,  unless  the  IHA  and  the  RMC 
provide  otherwise  by  contract. 

§  950.61 4    Initiation  of  modernization 
activities. 

After  HUD  has  approved  the 
modernization  program  and  entered  into 
an  ACC  amendment  with  the  IHA,  an 
IHA  shall  undertake  the  modernization 
activities  and  expenditures  set  forth  in 
its  approved  CIAP  budget  or  CGP 
Annual  Statement/Five- Year  Action 
Plan  in  a  timely,  efficient  and 
economical  manner.  All  approved 
funding  must  be  obligated  within  two 
years  of  approval  and  expended  within 
three  years  of  approval  unless  HUD 
approves  a  longer  time  period  in  the 
IHA's  implementation  schedule,  as  set 
forth  in  the  CIAP  budget  or  CGP  Annual 
Statement.  HUD  may  approve  a  longer 
time  period  for  such  reasons  as  the  large 
size  of  the  grant  or  the  complexity  of  the 
work. 


$95a616    Fund  requiaitiorw. 

To  draw  down  modernization  funds 
against  the  approved  CIAP  budget  or 
CGP  Annual  Statement,  as  appropriate, 
an  IHA  shall  comply  with  requirements 
prescribed  by  HUD. 

S  950.61 8   Contracting  requirements. 

In  addition  to  the  requirements 
specified  in  24  CFR  parts  85  and  subpart 
B  of  this  part,  the  following  provisions 
apply: 

(a)  Architect/engineer  and  other 
professional  services  contracts.  For 
CIAP  only  and  notwithstanding  24  CFR 
85.36(g),  an  IHA  shall  comply  with  HUD 
requirements  to  either: 

(1)  Where  the  proposed  contract 
amount  exceeds  the  HUD-established 
threshold,  submit  the  contract  for  prior 
HUD  approval  before  execution  or 
issuance;  or 

(2)  Where  the  proposed  contract 
amount  does  not  exceed  the  HUD- 
established  threshold,  certify  that  the 
scope  of  work  is  consistent  with  the 
originally  approved  modernization 
program,  and  that  the  amount  is 
appropriate  and  does  not  result  in  the 
total  HUD-approved  CIAP  budget  being 
exceeded. 

(b)  Assurance  of  completion.  For 
CIAP  and  CGP  and  notwithstanding  24 
CFR  85.36(h),  for  each  construction 
contract  over  $100,000,  the  contractor 
shall  furnish  a  bid  guarantee  from  each 
bidder  equivalent  to  5%  of  the  bid  price; 
and  one  of  the  following: 

(1)  A  performance  and  payment  bond 
for  100  percent  of  the  contract  price;  or 

(2)  Separate  performance  and 
payment  bonds,  each  for  50%  or  more 
of  the  contract  price;  or 

(3)  A  20%  cash  escrow;  or 

(4)  A  25%  irrevocable  letter  of  credit. 

(c)  Construction  solicitations.  For 
CIAP  only  and  notwithstanding  24  CFR 
85.36(g),  an  IHA  shall  comply  with  HUD 
requirements  to  either: 

(1)  Where  the  estimated  contract 
amount  exceeds  the  HUD-established 
threshold,  submit  a  complete 
construction  solicitation  for  prior  HUD 
approval  before  issuance;  or 

(2)  Where  the  estimated  contract 
amount  does  not  exceed  the  HUD- 
established  threshold,  certify  receipt  of 
the  required  architect's/engineer's 
certification  that  the  construction 
documents  accurately  reflect  HUD-  . 
approved  work  and  meet  the 
modernization  and  energy  conservation 
standards  and  that  the  construction 
solicitation  is  complete  and  includes  all 
mandatory  items. 

(d)  Contract  awards.  (1)  For  CIAP 
only,  an  IHA  shall  obtain  HUD  approval 
of  the  proposed  award  of  a  contract  if 
the  contract  work  is  inconsistent  with 
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the  originally  approved  modernization 
program  or  if  the  procurement  meets  the 
criteria  set  forth  in  24  CFR  85.36(g)(2)(i) 
through  (iv).  In  all  other  instances,  an 
IHA  shall  make  the  award  without  HUD 
approval  after  the  IHA  has  certified  that: 

(i)  The  solicitation  and  award 
procedures  were  conducted  in 
compliance  with  tribal,  State  or  local 
laws  and  Federal  requirements; 

(ii)  The  award  does  not  meet  the 
criteria  in  24  CFR  85.36(g){2)(i)  through 
(iv)  for  prior  HUD  approval;  and 

(iii)  The  contractor  is  not  on  the  Lists 
of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocvirement 
Programs. 

(2)  For  CGP  only,  an  IHA  shall  obtain 
HUD  approval  of  the  proposed  award  of 
a  contract  if  the  procurement  meets  the 
criteria  set  forth  in  24  CFR  85.36(g)(2)(i) 
through  (iv). 

(e)  Contract  modifications.  For  CIAP 
only  and  notwithstanding  24  CFR 
85.36(g),  except  in  an  emergency 
endangering  life  or  property,  an  IHA 
shall  comply  with  HUD  requirements  to 
either: 

(1)  Where  the  proposed  contract 
modification  exceeds  the  HUD- 
established  threshold,  submit  the 
proposed  modification  for  prior  HUD 
approval  before  issuance;  or 

(2)  Where  the  proposed  contract 
modification  does  not  exceed  the  HUD- 
established  threshold,  certify  that  the 
proposed  modification  is  within  the 
scope  of  the  contract  and  that  any 
additional  costs  are  within  the  total 
HUD-approved  CIAP  budget  amount. 

(f)  Construction  requirements.  Where 
indicated  by  poor  performance,  an  IHA 
may  be  required  to  submit  to  HUD 
periodic  progress  reports  and,  for  prior 
HUD  approval,  construction  completion 
documents  above  a  HUD-specified 
amount.  For  CGP  only,  an  IHA  is 
notified  of  additional  construction 
requirements  by  a  notice  of  deficiency 
or  a  corrective  action  order. 

§950.620    On-site  inspections. 

It  is  the  responsibility  of  the  IHA,  not 
HUD,  to  provide,  by  contract  or 
otherwise,  adequate  and  competent 
supervisory  and  inspection  personnel 
during  modernization,  whether  work  is 
performed  by  contract  or  force  account 
labor,  and  with  or  without  the  services 
of  an  architect/engineer,  to  assure  work 
quality  and  progress. 

§950.622    Rscal  closeout 

(a)  Actual  modernization  cost 
certificate!  (AMCC}.  Upon  expenditure 
by  the  IHA  of  all  fimds,  or  termination 
by  HUD  of  the  activities  funded  in  a 
modernization  program,  an  IHA  shall 
submit  the  AMCC,  in  a  form  prescribed 


by  HUD,  to  HUD  for  review  and 
approval  for  audit.  After  audit 
verification,  HUD  shall  approve  the 
AMCC. 

(b)  Audit.  The  audit  shall  follow  the 
guidelines  prescribed  in  24  CFR  part  44, 
Non-Federal  Government  Audit 
Requirements.  If  the  pre-audit  or  post- 
audit  AMCC  indicates  that  there  are 
excess  funds,  an  IHA  shall  immediately 
remit  the  excess  funds  as  directed  by 
HUD.  If  the  pre-audit  or  post-audit 
AMCC  discloses  unauthorized  or 
ineligible  expenditures,  an  IHA  shall 
immediately  take  such  corrective 
actions  as  HUD  may  direct. 

Comprehensive  Improvement 
Assistance  Program  (For  IHAs  that 
Own  or  Operate  Fewer  than  250  Indian 
Housing  Units) 

§  950.630    Procedures  (or  obtaining 
approval  of  a  modernization  program. 

(a)  HUD  notification.  After 
modernization  funds  for  a  particular 
FFY  become  available,  HUD  shall 
publish  in  the  Federal  Register  a  notice 
of  funding  availability  (NOFA)  and  the 
time  frame  for  submission  of  the  CIAP 
application,  and  other  pertinent 
information. 

(b)  IHA  consultation  with  tribal/local 
officials  and  residents/ homebuyers.  An 
IHA  shall  develop  the  application  in 
consultation  with  tribal  and  local 
officials  and  with  residents  and 
homebuyers,  as  set  forth  in  §  950.632. 

(c)  IHA  application.  An  IHA  shall 
submit  to  HUD  an  application,  in  a  form 
prescribed  by  HUD.  Where  an  IHA  has 
not  included  all  its  developments  in  the 
CIAP  application,  HUD  may  not 
consider  funding  any  nonemergency 
work  at  excluded  developments  or 
subsequently  approve  use  of  leftover 
funds  at  excluded  developments. 

(d)  Completeness  review.  To  be 
eligible  for  processing,  an  application 
must  be  physically  received  by  HUD  by 
the  time  and  date  specified  in  the 
NOFA.  Immediately  after  the 
application  deadline,  HUD  shall 
perform  a  completeness  review  to 
determine  whether  the  application  is 
complete,  responsive  to  the  NOFA,  and 
acceptable  for  technical  processing. 

(1)  If  the  application  form  or  any  other 
essential  document,  as  specified  in  the 
NOFA,  is  missing,  the  IHA's  application 
will  be  considered  substantially 
incomplete  and,  therefore,  ineligible  for 
further  processing.  HUD  shall 
immediately  notify  the  IHA  in  writing. 

(2)  If  other  required  documents,  as 
specified  in  the  NOFA,  are  missing  or 
there  is  a  technical  mistake,  such  as  no 
signature  on  a  submitted  form,  HUD 
shall  immediately  notify  the  IHA  in 


writing  to  submit  or  correct  the 
deficiency  within  a  spetTified  period  of 
time  from  the  date  of  HUD's  written 
notification.  This  is  not  additional  time 
to  substantially  revise  the  appii<:ation. 
Deficiencies  that  may  be  corrected  at 
this  time  are  inadvertently  omitted 
documents  or  clarifications  of 
previously  submitted  material  and  other 
changes  which  are  not  of  such  a  nature 
as  to  improve  the  competitive  position 
of  the  application. 

(3)  If  an  IHA  fails  to  submit  or  correct 
the  items  within  the  required  lime 
period,  the  IHA's  application  will  be 
ineligible  for  further  processing.  HUD 
shall  immediately  notify  the  IHA  in 
writing  after  this  occurs. 

(4)  An  IHA  may  submit  an  appli(.ation 
for  Emergency  Modernization  whenever 
needed. 

(e)  Eligibility  review.  (1)  Eligibility  for 
processing.  To  be  eligible  for  processing 
each  eligible  development  for  which 
work  is  proposed  must  have  reached  the 
Date  of  Full  Availability  (DOFA)  and  be 
under  ACC  amendment  at  the  time  of 
CIAP  application  submission. 

(2)  Fligibility  for  processing  on 
reduced  scope.  When  the  following 
conditions  exist,  an  IHA  will  be 
reviewed  on  a  reduced  scope: 

(i)  Section  504  compliance  Where  an 
IHA  has  not  completed  all  required 
structural  changes  to  meet  the  need  for 
accessible  units,  as  identified  in  the 
IHA's  Section  504  needs  assessment,  the 
IHA  is  eligible  for  processing  only  for 
Emergency  Modernization  or  physical 
work  needed  to  meet  Section  504 
requirements. 

(ii)  Lead-based  point  (LBPI  testing 
compliance.  Where  an  IH.\  has  not 
complied  with  the  statutory  requirement 
to  complete  LBP  testing  on  all  pre-1978 
family-units,  the  IHA  is  eligible  for 
processing  only  for  Emergency 
Modernization  or  work  needed  to 
complete  the  testing. 

(iii)  Fair  Housing  and  Equal 
Opportunity  (FHEOI  romplianre.  Where 
an  IHA  has  not  complied  with  any 
applicable  FHEO  requirements  sot  forth 
in  §950.115,  as  evidenced  by  an 
enforcement  action,  finding  or 
determination,  the  IHA  is  eligible  for 
processing  only  for  Emergency 
Modernization  or  for  work  needed  to 
remedy  civil  rights  deficiencies — unless 
the  IHA  is  implementing  a  voluntary 
compliance  agreement  or  settlement 
agreement  designed  to  correct  the 
area(s)  of  noncompliance.  The 
enforcement  actions,  findings,  or 
determinations  that  trigger  limited 
eligibility  are  described  in  paragraphs 
(e)(2)(iii)'(A)  through  (E)  of  this  se«:tion 

(A)  A  pending  proceeding  against  the 
IHA  based  upon  a  charge  of 
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discrimination  issued  under  the  Fair 
Housing  Act.  A  charge  of  discrimination 
is  a  charge  under  section  810(g)(2)  of  the 
Fair  Housing  Act  (42  U.S.C.  3610(g)(2)), 
issued  by  the  Department's  General 
Counsel  or  legally  authorized  designee; 

(B)  A  pending  civil  rights  suit  against 
the  MA,  referred  by  the  Department's 
General  Counsel  and  instituted  by  the 
Department  of  Justice; 

(C)  Outstanding  HUD  findings  of  IHA 
noncompliance  with  civil  rights  statutes 
and  executive  orders  under  §  950.115,  or 
implementing  regulations,  as  a  result  of 
formal  administrative  proceedings; 

(D)  A  deferral  of  the  processing  of 
applications  from  the  IHA  imposed  by 
HUD  under  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d-l)  and 
HUD  implementing  regulations  (24  CFR 
1.8),  the  Attorney  General's  Guidelines 
(28  CFR  50.3).  and  procedures  (HUD 
Handbook  8040.1).  or  under  Section  504 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  and  HUD  implementing 
regulations  (24  CFR  8.57);  or 

(E)  An  adjudication  of  a  violation 
imder  any  of  the  authorities  specified  in 
§950.115  in  a  civil  action  flled  against 

.  the  IHA  by  a  private  individual. 

(f)  Technical  processing.  After  all 
OAP  applications  are  reviewed  for 
eligibility.  HUD  shall  categorize  the 
eligible  IHAs  and  their  developments 
into  two  processing  groups:  Group  1  for 
Emergency  Modernization;  and  Group  2 
for  Other  Modernization.  IHA 
developments  may  be  included  in  both 
groups  and  the  same  development  may 
be  in  each  group.  However,  an  IHA  is 
only  required  to  submit  one  CIAP 
application.  Group  1  developments  are 
not  subject  to  the  technical  review 
rating  and  ranking  and  the  long-term 
viability  and  reasonable  cost 
determination.  Group  2  developments 
are  subject  to  the  technical  review  rating 
and  ranking  and  the  long-term  viability 
and  reasonable  cost  determination. 
Preference  will  be  given  to  IHAs  which 
request  assistance  for  developments  that 
either  have  conditions  that  threaten  the 
health  or  safety  of  the  residents  or  have 
a  signiHcant  number  of  vacant, 
substandard  units,  and  which  have 
demonstrated  a  capability  of  carrying 
out  the  proposed  activities. 

(g)  Rating  on  technical  review  factors. 
After  categorizing  the  eligible  IHAs/ 
developments  into  Group  1  and  Group 
2,  HUD  shall  review  and  rate  each 
Group  2  IHA  on  each  of  the  following 
technical  review  factors: 

(1)  Extent  and  urgency  of  need, 
including  need  to  comply  with 
statutory,  regulatory,  or  court-ordered 
deadlines; 


(2)  Extent  of  vacancies,  where  the 
vacancies  are  not  due  to  insufficient 
demand; 

(3)  IHA's  modernization  capability; 

(4)  IHA's  management  capaoility; 

(5)  Degree  of  resident  involvement  in 
IHA  operations; 

(6)  Degree  of  IHA  activity  in  resident 
initiatives,  including  resident 
management,  economic  development, 
and  drug  elimination  efforts; 

(7)  Degree  of  resident  employment; 

(8)  Tribal/local  government  support 
for  proposed  modernization;  and 

(9)  Such  additional  factors  as  the 
Secretary  determines  necessary  and 
appropriate. 

(h)  Ranking  and  selection  for  Joint 
Review.  After  rating  all  Group  2  IHAs/ 
developments,  the  Area  ONAP  shall 
then  rank  each  Group  2  IHA  based  on 
its  total  score,  list  Group  2  IHAs  in 
descending  order,  subject  to 
confirmation  of  need  and  cost  at  Joint 
Review,  and  identify  for  Joint  Review 
selection  the  highest  IHA  ranking 
applications  in  Group  2  and  other 
Group  2  IHAs  with  lower  ranking 
applications,  but  with  high  priority 
needs,  which  most  reasonably 
approximate  the  amount  of 
modernization  which  can  be  funded. 
High  priority  needs  are  nonemergency 
needs,  but  related  to:  health  or  safety; 
vacant,  substandard  units;  structural  or 
system  integrity;  or  compliance  with 
statutory,  regulatory,  or  court-ordered 
deadlines.  All  Group  1  applications  are 
automatically  selected  for  Joint  Review. 

(i)  Joint  review.  The  purpose  of  the 
Joint  Review  is  for  HUD  to  discuss  with 
an  IHA  the  proposed  modernization 
program,  as  set  forth  in  the  CIAP 
application,  review  long-term  viability 
and  cost  reasonableness  determinations, 
and  determine  the  size  of  the  grant,  if 
any,  to  be  awarded.  HUD  shall  notify 
each  IHA  whose  application  has  been 
selected  for  further  processing  as  to 
whether  Joint  Review  will  be  conducted 
on-site  or  off-site  (e.g.,  by  telephone  or 
in-office  meeting).  An  IHA  shall  prepare 
for  Joint  Review  by  preparing  a  draft 
CIAP  budget,  and  reviewing  the  other 
items  to  be  covered  during  Joint  Review, 
as  prescribed  by  HUD.  If  conducted  on- 
site.  Joint  Review  may  include  an 
inspection  of  the  proposed  physical 
work.  IHAs  not  selected  for  Joint  Review 
will  be  advised  in  writing  of  the  reasons 
for  non-selection. 

(i)  Funding  decisions.  After  all  Joint 
Reviews  are  completed,  HUD  shall 
adjust  the  IHAs,  developments,  and 
work  items  to  be  funded  and  the 
amounts  to  be  awarded,  on  the  basis  of 
information  obtained  from  Joint 
Reviews,  environmental  reviews,  and 
FHEO  review,  and  make  the  funding 


decisions.  An  IHA  will  not  be  selected 
for  CIAP  funding  if  there  is  a 
duplication  of  funding.  HUD  shall  select 
all  bona  fide  emergencies  in  Group  1 
before  funding  Group  2  applications. 
After  funding  announcement,  HUD  shall 
request  a  funded  IHA  to  submit  a  OAP 
budget,  including  an  implementation 
schedule,  and  any  other  required 
documents,  including  the  ACC 
amendment.  IHAs  not  selected  for 
funding  will  be  advised  in  writing  of  the 
reasons  for  non-selection. 

(k)  ACC  amendment.  After  HUD 
approval  of  the  OAP  budget,  HUD  and 
the  IHA  shall  enter  into  an  ACC 
amendment  in  order  for  the  IHA  to  draw 
down  modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  the  housing  for  not  less  than  20 
years  from  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC).  The  IHA 
Executive  Director,  where  authorized  by 
the  Board  of  Commissioners  and 
permitted  by  tribal  or  State  law,  may 
sign  the  ACC  amendment  on  behalf  of 
the  IHA.  HUD  has  the  authority  to 
condition  an  ACC  amendment  (e.g.,  to 
require  an  IHA  to  hire  a  modernization 
coordinator  or  contract  administrator  to 
administer  its  modernization  program). 

(1)  Declaration  of  trust.  As  HUD  may 
require,  an  IHA  shall  execute  and  file 
for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the 
IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the- 
ACC,  the  Act,  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0044.  An 
agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  ofinformation  unless  the 
collection  displays  a  valid  control  number.) 

§  950.632    Resident  and  tiomebuyer 
participation. 

An  IHA  shall  establish  a  Partnership 
Process,  as  defined  in  §950.102,  to 
develop,  implement,  and  monitor  the 
CIAP.  Before  submission  of  the  CIAP 
application,  an  IHA  shall  consult  with 
the  residents,  the  resident  organization, 
or  the  resident  management  corporation 
(see  subpart  O  of  this  part)  (herein 
referred  to  as  the  resident)  of  the 
development(s)  being  proposed  for 
modernization,  regarding  its  intent  to 
submit  an  application  and  to  solicit 
resident  comments.  An  IHA  shall  give 
residents  a  rea.sonable  opportunity  to 
present  their  views  on  the  proposed 
modernization  and  alternatives  to  it  and 


shall  give  full  and  serious  consideration 
to  resident  recommendadons.  An  IHA 
shall  respond  in  writing  to  the  residents, 
indicating  its  acceptance  or  rejection  of 
resident  recommendations,  consistent 
with  HUD  requirements  and  the  IHA's 
own  determination  of  efficiency, 
economy,  and  need.  After  HUD 
approval  of  the  modernization  program, 
an  IHA  shall  inform  the  residents  of  the 
approved  work  items  and  its  progress 
during  implementation.  Where  HUD 
does  not  approve  the  modernization 
program,  an  IHA  shall  so  inform  the 
residents. 

§950.634    Budget  revisions. 

(a)  An  IHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
HUD-approved  CIAP  budget.  An  IHA 
shall  submit  a  budget  revision,  in  a  form 
prescribed  by  HUD,  if  the  IHA  plans  to 
deviate  from  the  originally  approved 
modernization  program,  as  it  was 
competitively  funded,  by  deleting  or 
substantially  revising  approved  work 
items  or  adding  new  work  items  that  are 
unrelated  to  the  originally  approved 
modernization  program. 

(b)  In  addition  to  the  provisions  of 
paragraph  (a)  of  this  section,  an  IHA 
shall  comply  with  the  following 
requirements: 

(1)  An  IHA  is  not  required  to  obtain 
prior  HUD  approval  if,  in  order  to 
complete  the  originally  approved 
modernization  program,  the  IHA  needs 
to  delete  or  revise  approved  work  items 
or  add  new  related  work  items 
consistent  with  the  original 
modernization  program.  In  such  case,  an 
IHA  shall  certify  that  the  revisions  are 
necessary  to  carry  out  the  approved 
work  and  do  not  result  in  substantial 
changes  to  the  competitively  funded 
modernization  program. 

(2)  An  IHA  shall  not  incur  any 
modernization  cost  on  behalf  of  any 
development  that  is  not  covered  by  the 
original  CIAP  application. 

(3)  Where  there  are  funds  leftover 
after  completion  of  the  originally 
approved  modernization  program,  an 
IHA  may,  without  prior  HUD  approval, 
use  the  remaining  funds  to  carry  out 
other  eligible  modernization  activities  at 
developments  covered  by  the  original 
CIAP  application. 

§950.636    Progress  reports. 

For  each  six-month  period  ending 
March  31  and  September  30,  until 
completion  of  the  modernization 
program  or  expenditure  of  all  funds,  an 
IHA  shall  submit  a  progress  report,  in  a 
form  prescribed  by  HUD.  to  the  HUD 
Area  ONAP.  Where  HUD  determines 
that  an  IHA  is  having  implementation 


problems,  HUD  may  require  more 
frequent  reporting. 

§  950.638    Time  extensions. 

An  IHA  shall  not  obligate  or  expend 
funds  after  the  obligation  or  expenditure 
deadline  date  approved  by  HUD  in  the 
original  implementation  schedule 
without  a  time  extension,  as  follows: 

(a)  Certification.  An  IHA  may  extend 
an  obligation  or  expenditure  deadline 
date  no  later  than  30  calendar  days  after 
the  existing  deadline  date,  without  prior 
HUD  approval,  for  a  time  period 
commensurate  with  the  delay,  where 
the  IHA  certifies  that  the  delay  is  due  to 
reasons  outside  the  IHA's  control,  such 

as: 

(1)  Need  to  use  leftover  funds  from  a 
completed  modernization  program  for 
additional  work; 

(2)  Unforeseen  delays  in  contracting 
or  contract  administration; 

(3)  Litigation;  and 

(4)  Delay  by  HUD  or  other 
institutions.  Delay  !iy  the  IHA's  staff  or 
Board  of  Commissioners  or  a  change  in 
the  Executive  Director  is  not  considered 
to  be  outside  of  the  IHA's  control. 

(b)  Prior  HUD  approval.  Where  an 
IHA  is  unable  to  meet  an  obligation  or 
expenditure  deadline  date  and  the  delay 
is  not  due  to  reasons  within  the  IHA's 
control,  the  IHA  must  request  HUD 
approval  of  a  time  extension  no  later 
than  30  calendar  days  after  the  deadline 
date,  to  avoid  recapture  of  funds.  The 
request  shall  include  an  explanation  of 
the  delay,  the  steps  taken  to  prevent 
future  delay,  and  the  requested 
extension. 

§  950.640    HUD  review  of  IHA  performance. 

HUD  shall  periodically  review  IHA 
performance  in  carrying  out  its 
approved  modernization  program  to 
determine  compliance  with  HUD 
requirements,  the  quality  of  an  IHA's 
inspections  as  evidenced  by  the  quality 
of  work,  and  the  timeliness  of  the  work. 
HUD's  review  may  be  conducted  either 
in-office  or  on-site.  Where  conducted  in- 
office,  an  IHA  shall  forward  any 
requested  documents  to  HUD  for  post- 
review.  Where  deficiencies  are  noted,  an 
IHA  shall  take  such  corrective  actions  as 
HUD  may  direct. 

Comprehensive  Grant  Program  (For 
IHAs  That  Own  or  Operate  250  or  More 
Indian  Housing  Units) 

§  950.650    Determination  of  formula 
amount 

(a)  Submission  of  formula 
characteristics  report.  (1)  Formula 
characteristics  report.  In  its  first  year  of 
participation  in  the  CGP,  each  IHA  shall 
verify  and  provide  data  to  HUD,  in  a 
form  and  at  a  time  to  be  prescribed  by 


HUD,  concerning  IHA  and  development 
characteristics,  so  that  HUD  can  develop 
the  IHA's  annual  funding  allocation 
under  the  CGP  in  accordance  with 
§  950.604(e)  and  (f).  If  an  IHA  fails  to 
submit  to  HUD  the  formula 
characteristics  report  by  the  prescribed 
deadline.  HUD  will  use  the  data  that  it 
has  available  concerning  IHA  and 
development  characteristics  for 
purposes  of  calculating  the  IHA's 
formula  share.  After  its  first  year  of 
participation  in  the  CGP.  an  IHA  is  not 
required  to  submit  formula 
characteristics  report  data  to  HUD.  but 
is  required  to  respond  to  data 
transmitted  by  HUD  if  there  have  been 
changes  to  its  inventory  from  that 
previously  reported,  or  when  requested 
by  HUD.  On  an  annual  basis,  HUD  will 
transmit  to  the  IHA  the  formula 
characteristics  report  that  reflects  the 
data  that  will  be  used  to  determine  the 
IHA's  formula  share.  The  IHA  will  have 
at  least  30  c:alendar  days  to  review  and 
advise  HUD  of  errors  in  this  HUD 
report.  Necessary  adjustments  will  be 
made  to  the  IHA's  data  before  the 
formula  is  run  for  the  current  FFY. 

(2)  IHA  Board  Resolution.  In  its  first 
year  of  participation  in  the  CGP.  the 
IHA  must  include  with  its  formula 
characteristics  report  under  paragraph 
(a)(1)  of  this  section,  a  resolution 
adopted  by  the  IHA  Board  of 
Commissioners  approving  the  report, 
and  certifying  that  the  data  contained  in 
the  formula  characteristics  report  are 
accurate. 

(b)  HUD  notification  of  formula 
amount;  appeal  rights  (i)  Formula 
amounts  notification.  After  HUT) 
determines  an  IHA's  formula  allocation 
under  §  950.604(e)  and  (0  based  upon 
the  IHA.  development,  and  community 
characteristics,  it  shall  notify  the  IHA  of 
its  formula  amount  and  provide 
instructions  on  the  Annual  Submission 
in  accordance  with  §t(950.R52(a)  and 
9.50.656: 

(2)  Appeal  based  upon  unique 
circumstances.  An  IHA  may  appeal  in 
writing  HUD's  determination  ot  its 
formula  amount  within  60  calendar 
days  of  the  date  of  HlTD's  determmation 
on  the  basis  of  "unique  circumstances." 
The  IHA  shall  indii;ate  what  is  unique, 
specify  the  manner  in  which  it  is 
different  from  all  other  UiAs 
participating  in  the  CGP.  and  provide 
any  necessary  supporting 
documentation.  HUD  shall  render  a 
written  decision  on  an  IHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  "imique 
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circumstances."  Any  adjustments 
resulting  from  successhil  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  the  subsequent 
years'  allocation  of  funds  under  this 
part: 

(3)  Appeal  based  upon  error.  An  IHA 
may  appeal  in  writing  HUD's 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD's  determination  on  the  basis  of  an 
orror.  The  IHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  IHA 
shall  describe  the  nature  of  the  error  and 
provide  any  necessary  supporting 
documentation.  HUD  shall  respond  to 
the  IHA's  request  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
paragraph  shall  be  made  from 
subsequent  years'  allocation  of  funds 
under  this  part; 

(c)  IHAs  determined  to  be  higf\  risk.  If 
an  IHA  is  determined  to  have  serious 
.  deficiencies  in  accordance  with 
S  950.135.  or  if  the  IHA  fails  to  meet,  or 
to  make  reasonable  progress  toward 
meeting,  the  goals  previously 
estabhshed  in  its  management 
improvement  plan  under  §  950.135, 
HUD  may  designate  the  IHA  as  high 
risk.  If  HUD  designates  the  IHA  as  high 
risk  with  respect  to  modernization,  HUD 
may  withhold  some  or  all  of  the  IHA's 
annual  grant:  HUD  may  declare  a  breach 
of  the  grant  agreement  with  respect  to 
all  or  some  of  the  IHA's  functions,  so 
that  the  IHA  or  a  particular  function  of 
the  IHA  may  be  administered  by  another 
entity;  or  HUD  may  take  other  sanctions 
authorized  by  law  or  regulation. 

>    §W0l062   Comprahenalv  plan  (Inehiding 
rlw^YMr  Action  Plan). 

(a)  Submission.  As  soon  as  possible 
after  modernization  funds  first  become 
available  fw  allocation  under  this 
subpart.  HUD  shall  notify  DiAs  in 
,  writing  of  their  formula  amount  For 
planning  purposes.  IHAs  may  use  the 
amount  they  received  under  CC^  in  the 
prior  jrear  in  developing  their 
comprehensive  plan,  or  they  may  wait 
fat  the  annual  HUD  notification  of 
formula  amount  under  §  950.650(b)(1). 

(b)(1)  Resident  participation.  An  IHA 
is  required  to  develop,  implement, 
monitor,  and  aimually  amend  portions 
of  its  comprehensive  plan  in 
consultation  with  residents  of  the 
developments  covered  by  the 
comprehensive  plan,  and  with 
democratically  elected  resident  groups. 
In  addition,  the  IHA  shall  also  consult 
with  resident  management  corporations 
(RMCs)  to  the  extent  that  an  RMC 


manages  a  development  covered  by  the 
comprehensive  plan.  The  IHA,  in 
partnership  with  the  residents,  shall 
develop  and  implement  a  process  for 
resident  participation  that  ensures  that 
residents  are  involved  in  a  meaningful 
way  in  all  phases  of  the  CGP.  Such 
involvement  shall  include 
implementing  the  Partnership  Process 
as  a  critical  element  of  the  CGP. 

(2)  Establishment  of  Partnership 
Process.  The  IHA,  in  partnership  with 
the  residents  of  the  developments 
covered  by  the  plan  (and  which  may 
include  resident  leaders,  resident 
organizations,  resident  advisory 
councils/boards  and  RMCs)  must 
establish  a  Partnership  Process  to 
develop  and  implement  the  goals, 
needs,  strategies,  and  priorities 
identified  in  the  Comprehensive  Plan. 
After  residents  have  organized  to 
participate  in  the  CGP,  they  may  decide 
to  establish  a  volunteer  advisory  group 
of  experts  in  various  professions  to 
assist  them  in  the  CGP  Partnership 
Process.  The  Partnership  Process  shall 
be  designed  to  achieve  the  following: 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  Comprehensive 
Plan  including,  but  not  limited  to.  the 
physical  and  management  needs 
assessments,  viability  analysis,  five-year 
action  plan,  and  annual  statement.  If 
necessary,  the  IHA  shall  develop  and 
implement  capacity  building  strategies 
to  ensure  meaningful  resident 
participation  in  CGP.  Such  technical 
assistance  efforts  for  residents  are 
eligible  management  improvement  costs 
under  CGP; 

(ii)  To  enable  residents  to  participate, 
on  an  IHA-wide  or  area-wide  basis,  in 
ongoing  discussions  of  the 
comprehensive  plan  and  strategies  for 
its  implementation,  and  in  all  meetings 
necessary  to  ensure  meaningful 
participation. 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  and  duly  elected 
resident  organizations  imder  paragraph 
(b)(4)  of  this  section,  and  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  the  IHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  IHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations: 

(4)  Advance  meeting  for  residents  and 
duly  elected  resident  organizations.  The 
IHA  shall  hold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  a  meeting  for  residents  and  duly 
elected  resident  organizations  at  which 
the  IHA  shall  explain  the  components  of 


the  comprehensive  plan.  The  meeting 
shall  be  open  to  all  residents  and  duly 
elected  resident  organizations; 

(5)  Public  Hearing.  The  IHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 
hearings,  to  present  information  on  the 
comprehensive  plan/annual  submission 
and  the  status  of  prior  approved 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for 
residents,  tribal  government  officials, 
and  other  interested  parties  to  express 
their  priorities  and  concerns.  The  IHA 
shall  give  full  consideration  to  the 
comments  and  concerns  of  residents, 
tribal  government  officials,  and  other 
interested  parties. 

(c)  Tribal/local  government 
participation.  An  IHA  shall  consult  with 
and  provide  information  to  appropriate 
tribal  and  local  government  officials 
with  respect  to  the  development  of  the 
comprehensive  plan.  In  the  case  of  an 
IHA  with  developments  in  multiple 
jurisdictions,  the  IHA  may  meet  this 
requirement  by  consulting  with  an 
advisory  group  representative  of  all  the 
jxirisdictions.  At  a  minimum,  such 
consultation  shall  include  providing 
such  officials  with: 

(1)  Advance  written  notice  of  the 
public  hearing  required  under 
paragraph  (b)(5)  of  this  section; 

(2)  A  copy  of  the  smnmary  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
and  management/operations  needs  IHA- 
wide,  a  specific  description  of  the  IHA's 
process  for  maximizing  the  level  of 
participation  by  residents,  a  summary  of 
the  general  issues  raised  on  the  plan  by 
residents  and  others  during  the  pubfic 
comment  process,  and  the  IHA's 
response  to  the  general  issues.  IHA 
records,  such  as  minutes  of  planning 
meetings  or  resident  svuveys,  shall  be 
maintained  in  the  IPIA's  files  and  made 
available  to  residents,  resident 
organizations,  and  other  interested 
parties  upon  request:  and 

(3)  An  opportunity  to  express  their 
priorities  and  concerns  to  ensure  due 
consideration  in  the  IHA's  planning 
process. 

(d)  Contents  of  Comprehensive  Plan. 
The  comprehensive  plan  shall  identify 
all  of  the  physical  and  management 
improvements  needed  for  an  IHA  and 
all  of  its  developments,  and  that 
represent  needs  eligible  for  funding 
under  §  950.608.  The  plan  shall  also 
include  preliminary  estimates  of  the 
total  cost  of  these  improvements.  The 
plan  shall  set  forth  general  strategies  for 
addressing  the  identified  needs,  and 
highlight  any  special  strategies,  such  as 
major  redesign  or  partial  demolition  of 
a  development,  that  are  necessary  to 


ensure  the  long-term  physical  and  social 
viability  of  the  development.  Where 
long-term  physical  and  social  viability 
of  the  development  is  dependent  upon 
revitalization  of  the  surrounding 
neighborhood  in  the  provision  of  or 
coordination  of  public  services,  or  the 
consolidation  or  coordination  of  drug 
prevention  and  other  human  service 
initiatives,  the  IHA  shall  identify  these 
needs  and  strategies.  Each 
comprehensive  plan  shall  contain  the 
following  elements: 

(1)  Executive  summary.  An  IHA  shall 
include  as  part  of  its  comprehensive 
plan  an  executive  summary  to  facilitate 
review  and  comprehension  by 
development  residents  and  by  the 
public.  The  executive  summary  shall 
include: 

(i)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and  IHA- 
wide  physical  and  management  needs; 
and 

(ii)  A  specific  description  of  the  IHA's 
process  for  maximizing  the  level  of 
participation  by  residents  during  the 
development,  implementation,  and 
monitoring  of  the  comprehensive  plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process,  and 
the  IHA's  response  to  the  general  issues. 
IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  IHA's  files 
and  made  available  to  residents,  duly 
elected  resident  organizations,  and  other 
interested  parties,  upon  request; 

(2)  Physical  needs  assessment,  (i) 
Requirements.  The  physical  needs 
assessment  identifies  all  of  the  work 
that  an  IHA  would  need  to  undertake  to 
bring  each  of  its  developments  up  to  the 
modernization  and  energy  conservation 
standards,  as  required  by  the  Act,  to 
comply  with  lead-based  paint  testing 
and  abatement  requirements  under 

§  950.120(g),  and  to  comply  with  other 
program  requirements  under  §  950.120. 
The  physical  needs  assessment  is 
completed  without  regard  to  the 
availability  of  funds,  and  shall  include 
the  following  information  with  respect 
to  each  of  an  IHA's  developments: 

(A)  A  brief  summary  of  tne  physical 
improvements  necessary  to  bring  each 
development  to  a  level  at  least  equal  to 
the  modernization  and  energy 
conservation  standards  set  forth  in 
§  950.610,  to  comply  with  the  lead- 
based  paint  testing  and  abatement 
requirements  imder  §  950.120(g),  and  to 
comply  with  other  program 
requirements  under  §  950,120.  The  IHA 
also  should  indicate  the  relative  urgency 
of  need.  If  the  IHA  has  no  physical 
improvement  needs  at  a  particular 


development  at  the  time  it  completes  its 
comprehensive  plan,  it  must  so  indicate. 
Similarly,  if  the  IHA  intends  to 
demolish,  partially  demolish,  convert, 
or  dispose  of  a  development  (or  units 
within  a  development),  it  must  so 
indicate  in  the  summary  of  physical 
improvements; 

(B)  The  replacement  needs  of 
equipment  systems  and  structural 
elements  that  will  be  required  to  be  met 
(assuming  routine  and  timely 
maintenance  is  performed)  during  the 
period  covered  by  the  action  plan; 

(C)  A  preliminary  estimate  of  the  cost 
to  complete  the  physical  work;  and 

(D)  In  addition,  the  IHA  shall  provide 
with  respect  to  vacant  or  non- 
homehuyer-occupied  Turnkey  III  units, 
the  estimated  number  of  units  that  the 
IHA  is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §9.S0.608(d)(3). 

(ii)  Sources  of  data.  The  UIj\  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  physical  needs  assessment 
under  this  paragraph  (d)(2),  and  shall 
retain  such  source  documents  in  its 
files. 

(3)  Management  needs  assessment,  (i) 
Requirements.  The  plan  shall  include  a 
comprehensive  assessment  of  the 
improvements  needed  to  upgrade  the 
management  and  operation  of  the  IHA 
and  of  each  viable  development,  so  that 
decent,  safe,  and  sanitary  living 
conditions  will  be  provided.  The 
management  needs  asiiessment  shall 
include  the  following,  with  the  relative 
urgency  of  need  indicated: 

(A)  An  identification  of  the  most 
current  needs  related  to  the  following 
areas  (to  the  extent  that  any  of  these 
needs  is  addressed  in  a  HUD-approved 
management  improvement  plan,  the 
IHA  may  simply  include  a  cross- 
reference  to  these  documents): 

(1)  The  management,  financial,  and 
accounting  control  systems  of  the  IHA; 

(2)  The  adequacy  and  qualifications  of 
personnel  employed  by  the  IHA  in  the 
management  and  operation  of  its 
developments,  for  each  significant 
category  of  employment; 

(5)  The  adequacy  and  efficacy  of: 

(/)  Resident  programs  and  services; 

(//■)  Resident  and  development 
security: 

(/;/)  Resident  selection  and  eviction; 

(iV)  Occupancy: 

(v)  Maintenance; 

(vi)  Resident  management  and 
resident  capacity  building  programs; 

(vij)  Resident  opportunities  for 
employment  and  business  development 
and  other  self-sufficiency  opportunities 
for  residents;  and 

{viii)  Homeownership  opportunities 
for  residents. 


(B)  Any  additional  deficiencies 
identified  through  audits  and  HUD 
monitoring  reviews  that  are  not 
addressed  under  paragraph  (e)(3)(i)(A) 
of  this  section.  To  the  extent  that  any  of 
these  is  addressed  in  a  HUD-approvod 
management  improvement  plan,  the 
IHA  may  include  a  cross-reference  to 
these  documents; 

(C)  Any  other  management  and 
operations  needs  that  the  IHA  wants  to 
address  at  the  IHA-wide  or  development 
level;  and 

(D)  An  IHA-wide  preliminary  cost 
estimate  for  addressing  all  the  needs 
identified  in  the  management  needs 
assessment,  without  regard  to  the 
availability  of  funds. 

(ii)  Sources  of  data  The  IHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  management  needs 
assessment  under  paragraph  (d)(3)  of 
this  section,  and  shall  retain  such 
soun»  documents  in  its  files 

(4)  Demonstration  of  long-term 
physical  and  social  viability,  (i)  Gt^nernl. 
The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replactments 
identified  undei  paragraphs  (e)(2)  and 
(e)(3)  of  this  section  will.reasonably 
ensure  the  long-term  physical  and  sot  ial 
viability,  including  achieving  structural/ 
system  soundness  and  full  o<xupancy. 
of  the  development  at  a  reasonable  cost. 
For  cost  reasonableness,  the  IHA  shall 
determine  whether  the  unfunded  hard 
costs  satisfy  the  definition  of 
"reasonable  cost."  Wher«  the  IH.*i 
wishes  to  fund  a  development,  for  other 
than  emergencies,  where  hard  costs 
exceed  that  reasonable  cost,  the  IHA 
shall  submit  written  just:fication  to  the 
Field  Office.  If  the  Field  Office  agrees 
with  the  IHA's  request,  the  Field  Offi<  e 
shall  forward  its  recommendation  lo 
Headquarters  for  final  decision.  Where 
the  estimated  per  unit  unfunded  hard 
cost  is  equal  to  or  less  than  iht-  per  unit 
TDC  for  the  smallest  l)edrooi!i  sizi"  al  the 
development,  no  further  compulation  of 
the  TDC  limit  is  required.  The  Ul.\  shall 
keep  documentation  in  its  files  to 
support  all  cost  determinations.  The 
Field  Office  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Annual  Submi.ssion  and  the 
Performance  and  Evaluation  Report.  As 
necessary,  HUD  will  review  the  IHA's 
documentation  in  support  of  its  cost 
reasonableness,  taking  into  account 
broader  efforts  to  revitalize  the 
neighborhoods  in  which  the 
development  is  located; 

(ii)  Determination  of  non-viability 
When  an  IHA's  analysis  of  a 
development,  under  paragraph  (e)  of 
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this  section,  establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
IHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  nonroutine  maintenance 
necessary  to  maintain  habitabiUty  until 
residents  can  be  relocated.  The  IHA 
shall  specify  in  its  comprehensive  plan 
the  actions  it  proposes  to  take  with 
respect  to  the  nonviable  development 
[e.g.,  demolition  or  disposition  under 
subpart  M  of  this  part). 

(5)  Five-Year  Action  Plan,  (i)  General. 
The  comprehensive  plan  shall  include  a 
rolling  five-year  action  plan  to  carry  out 
the  improvements  and  replacements  (or 
a  porti<Hi  thereof)  identified  under 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section.  In  developing  its  five-year 
action  plan,  the  IHA  shall  assume  that 
the  current  year  funding  or  formula 
amount  will  be  available  for  each  year 
of  its  five-year  action  plan,  whichever 
the  IHA  is  using  for  planning  purposes, 
plus  the  IHA's  estimate  of  the  funds  that 
will  be  available  from  other  sources, 
such  as  tribal,  state,  and  local 
governments.  All  activities  specified  in 
an  IHA's  five-year  action  plan  are 
contingent  upon  the  availability  of 
funds. 

(ii)  Requirements.  Under  the  action 
plan,  an  IHA  must  indicate  how  it 
intends  to  use  the  funds  available  to  it 
under  the  CGP  to  address  the 
deficiencies,  or  a  portion  of  the 
deficiencies,  identified  under  its 
physical  and  management  needs 
assessments,  as  follows: 

(A)  Physical  condition.  With  respect 
to  the  physical  condition  of  an  IHA's 
developments,  an  IHA  must  indicate  in 
its  action  plan  how  it  intends  to 
address,  over  a  five-year  period,  the 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its  physical 
needs  assessment  so  as  to  bring  each  of 
its  developments  up  to  a  level  at  least 
equal  to  the  modernization  and  energy 
conservation  standards.  This  would 
include  specifying  the  work  to  be 
undertaken  by  the  IHA  in  major  work 
categories  (e.g.,  kitchens,  electrical 
systems,  etc.);  establishing  priorities 
among  the  major  work  categories  by 
development  and  year  based  upon  the 
relative  urgency  of  need;  and  estimating 
the  cost  of  each  of  the  identified  major 
work  categories.  In  developing  its  action 
plan,  an  IHA  shall  give  priority  to  the 
following: 

(1)  Activities  required  to  correct 
emergency  conditions; 

(2)  Activities  required  to  meet 
statutory  (or  other  legally  mandated) 
requiremmits; 


UM 


(3)  Activities  required  to  meet  the 
needs  identified  in  the  Section  504 
needs  assessment  within  the  regulatory 
timeframe;  and 

[4]  Activities  required  to  complete 
lead-based  paint  testing  and  abatement 
requirements. 

(B)  Management  and  operations.  An 
IHA  shall  address  in  its  action  plan  the 
management  and  operations 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its 
management  needs  assessment,  as 
follows: 

(1)  With  respect  to  the  management 
and  operations  needs  of  the  IHA,  the 
IHA  shall  identify  how  it  intends  to 
address  with  CGP  funds,  if  necessary, 
the  deficiencies  (or  a  portion  thereof) 
identified  in  its  management  needs 
assessment,  including  work  identified 
through  audits,  HUD  monitoring 
reviews,  and  self-assessments  (this 
would  include  establishing  priorities 
based  upon  the  relative  urgency  of 
need);  and 

(2)  A  preliminary  IHA-wide  cost 
estimate,  by  major  work  category. 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Plan.  The  IHA  shall 
maintain  a  current  Five-Year  Action 
Plan  by  annually  amending  its  Five- 
Year  Action  Plan,  in  conjunction  with 
the  Annual  Submission; 

(6)  Tribal/local  government  statement. 
The  Comprehensive  Plan  shall  include 

a  statement  signed  by  the  chief 
executive  officer  of  the  appropriate 
governing  body  (or  in  the  case  of  an  IHA 
with  developments  in  multiple 
jurisdictions,  from  the  CEO  of  each  such 
jurisdiction),  certifying  as  to  the 
following: 

(i)  The  IHA  developed  the 
comprehensive  plan/five-year  action 
plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
comprehensive  plan/five-year  action 
plan,  in  accordance  with  the 
requirements  of  paragraphs  (bj  and  (c)  of 
this  section; 

(ii)  The  comprehensive  plan/five-year 
action  plan  or  amendments  thereto  are 
consistent  with  the  appropriate 
governing  body's  assessment  of  its  low- 
income  housing  needs  and  that  the 
appropriate  governing  body  will 
cooperate  in  providing  resident 
programs  and  services;  and 

(iii)  The  IHA's  proposed  drug 
elimination  activities  are  coordinated 
with,  and  supportive  of,  local  drug 
elimination  strategies  and  neighborhood 
improvement  programs,  if  applicable. 

(7)  IHA  resolution.  The  plan  shall 
include  a  resolution,  in  a  form 
prescribed  by  HUD,  adopted  by  the  IHA 


Board  of  Commissioners,  and  signed  by 
the  Board  Chairman  of  the  IHA, 
approving  the  comprehensive  plan  or 
any  amendments. 

fe)  Amendments  to  the 
Comprehensive  Plan.  (1)  Extension  of 
time  for  performance.  An  IHA  shall 
have  the  right  to  amend  its 
comprehensive  plan  (including  the 
action  plan)  to  extend  the  time  for 
performance  whenever  HUD  has  not 
provided  the  amoimt  of  assistance  set 
forth  in  the  comprehensive  plan  or  has 
not  provided  the  assistance  in  a  timely 
manner. 

(2)  Amendments  to  needs 
assessments.  The  IHA  shall  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  five-year  action  plan  or 
annual  statement  that  are  not  reflected 
in  its  current  needs  assessments  (except 
in  the  case  of  emergencies).  The  IHA 
may  propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  annual  submission 
(see  §  g50.656(b)),  or  at  any  other  time. 
These  amendments  shall  be  reviewed  by 
HUD  in  accordance  with  §  950.654; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  Every  sixth  year 
following  the  initial  year  of 
participation,  the  IHA  shall  submit  to 
HUD,  with  its  annual  submission,  a 
complete  update  of  its  comprehensive 
plan.  An  IHA  may  elect  to  revise  some 
or  all  parts  of  the  comprehensive  plan 
more  frequently. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  IHA  shall 
submit  to  HUD,  with  its  annual 
submission,  an  update  of  its  five-year 
action  plan,  eliminating  the  previous 
year  and  adding  an  additional  year.  The 
IHA  shall  identify  changes  in  work 
categories  (other  than  those  included  in 
the  new  fifth  year)  itom  the  previous 
year  five-year  action  plan  when  making 
this  Annual  Submission. 

(5)  Required  submissions.  Any 
amendments  to  the  comprehensive  plan 
under  this  section  shall  be  submitted 
with  the  IHA  resolution  under 

§  950.652(e)(7). 

(f)  Prerequisite  for  receiving 
assistance.  (1)  Prohibition  of  assistance. 
No  financial  assistance,  except  for 
emergency  work  to  be  funded  under 
§§  950.604(b)  and  950.606,  and  for 
modernization  needs  resulting  fitim 
disasters  under  §9S0.604(b),  may  be 
made  available  under  this  subpart 
unless  HUD  has  approved  a 
comprehensive  plan  submitted  by  the 
IHA  that  meets  the  requirements  of 
§  950.652.  An  IHA  that  has  failed  to 
obtain  approval  of  its  comprehensive 
plan  by  the  end  of  the  FFY  shall  have 
its  formula  allocation  for  that  year  (less 


any  formula  amounts  provided  to  the 
IHA  for  emergencies)  added  to  the 
subsequent  year's  appropriation  of 
funds  for  grants  under  this  part.  HUD 
shall  allocate  such  funds  to  PHAs  and 
DiAs  participating  in  the  CGP  in 
accordance  with  the  formiUa  under 
§  950.604(e)  and  (f)  in  the  subsequent 
FFY.  An  IHA  that  elects  in  any  FFY  not 
to  participate  in  the  CGP  under  this 
subpart  may  participate  in  the  CGP  in 
subsequent  FTTs. 

(2)  Requests  for  emergency  assistance. 
An  IHA  may  receive  funds  from  its 
formula  allocation  to  address  emergency 
modemissation  needs  even  if  HUD  has 
not  approved  the  IHA's  comprehensive 
plan.  To  request  such  assistance,  the 
IHA  shall  submit  to  HUD  a  request  for 
funds  in  such  form  as  HUD  may 
prescribe,  including  any  documentation 
necessary  to  support  its  claim  that  an 
emergency  exists.  HUD  shall  review  the 
request  and  supporting  documentation 
to  determine  if  it  meets  the  definition  of 
"emergency  work,"  as  set  forth  in 
§950.102. 

f960.654    HUDiwtowandapprawaiof 
comprahMWiv*  plan  Onchiding  Fhia-Year 
Action  Plan). 

(a)  Submission  of  comprehensive 
plan.  (1)  Upon  receipt  of  a 
comprehensive  plan  fix>m  an  IHA,  HUD 
shall  determine  whether. 

(i)  The  plan  contains  each  of  the 
required  components  specified  at 
§950.652;  and 

(ii)  If  applicable,  the  IHA  has 
submitted  any  additional  information  or 
assurances  required  as  a  result  of  HUD 
monitoring,  findings  of  inadequate  IHA 
performance,  audit  findings,  or  dvil 
rights  compliance  findings. 

(2)  Acceptance  for  review.  If  the  IHA 
has  submitted  a  Comprehensive  Plan 
(including  the  action  plan)  that  meets 
the  criteria  specified  in  piaragraph  (a)(1) 
of  this  section,  HUD  shall  accept  the 
Comprehensive  Plan  for  review,  within 
14  calendar  days  of  its  receipt  in  the 
Area  ONAP.  The  IHA  shall  be  notified 
in  writing  that  the  plan  has  been 
accepted  by  HUD,  and  that  the  75-day 
review  period  is  proceeding. 

(3)  Time  period  for  review.  A 
Comprehensive  Plan  that  is  accepted  by 
HUD  for  review  shall  be  considered  to 
be  approved  unless  HUD  notifies  the 
IHA  in  writing,  postmarked  within  75 
calendar  days  of  the  date  of  HUD's 
receipt  of  the  Comprehensive  Plan  for 
review,  that  HUD  has  disapproved  the 
plan.  HUD  shall  not  disapprove  a 
Comprehensive  Plan  on  tiie  basis  that  it 
cannot  complete  its  review  within  the 
75-day  deadline. 

(4)  Rejection  of  Comprehensive  Plan. 
If  an  IHA  has  submitted  a 


Comprehensive  Plan  (including  the 
action  plan)  that  does  not  meet  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  HUD  shall  notify  the  MA 
within  14  calendar  days  of  its  receipt 
that  HUD  has  rejected  the  plan  for 
review.  In  such  case,  HUD  shall  indicate 
the  reasons  for  rejection,  the 
modifications  required  to  qualify  the 
Comprehensive  Plan  for  HUD  review, 
and  the  deadline  date  for  receipt  of  any 
modifications. 

(b)  HUD  approval  of  Comprehensive 
Plan  (including  action  plan).  (1)  A 
Comprehensive  Plan  (including  the 
action  plan)  that  is  accepted  by  HUD  for 
review  in  accordance  with  paragraph  (a) 
of  this  section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmaiied  within  75  days 
of  the  date  of  HUD'S  receipt  of  the 
Comprehensive  Plan  for  review,  that 
HUD  has  disapproved  the  plan, 
indicating  the  reasons  for  disapproval, 
and  the  modifications  required  to  make 
the  Comprehensive  Plan  approvable. 
The  IHA  shall  re-submit  the 
Comprehensive  Plan  to  HUD,  in 
accordance  with  the  deadline 
established  by  HUD,  which  may  allow 
up  to  75  calendar  days  before  the  end 
of  the  FFY  for  HUD  review.  If  the 
revised  plan  is  disapproved  by  HUD 
following  its  resubmission,  or  the  IHA 
foils  to  resubmit  the  plan  by  the 
deadline  estabUshed  by  HUD.  any  funds 
that  would  have  been  allocated  to  the 
-  IHA  shall  be  added  to  the  subsequent 
year's  appropriation  of  funds  for  grants 
under  this  subpart.  HUD  shall  allocate 
such  funds  to  IHAs  and  PHAs 
participating  in  the  CGP  in  accordance 
with  the  formula  under  24  CFR 
§  950.604  and  968.103.  HUD  shall  not 
disapprove  a  Comprehensive  Plan  on 
the  basis  that  HUD  cannot  complete  its 
review  under  this  section  within  the  75- 
day  deadline. 

(2)  HUD  shall  approve  the 
comprehensive  plan  except  where  it 
makes  a  determination  in  accordance 
with  one  or  more  of  the  following: 

(i)  Comprehensive  plan  is  incomplete 
in  significant  matters; 

(ii)  Identified  needs  are  plainly 
inconsistent  with  facts  and  data; 

(A)  Identified  physical  improvements 
and  replacements  are  inadequate: 

(B)  Identified  management 
improvements  are  inadequate: 

(C)  Proposed  physical  and 
management  improvements  fail  to 
address  identified  needs: 

(iii)  Action  plan  is  plainly 
inappropriate  to  meeting  identified 
needs; 

(iv)  Inadequate  demonstration  of  long- 
term  viability  at  reasonable  cost;  or 


(v)  Contradiction  of  tribal/local 
government  certification  or  IHA 
resolution. 

(c)  Effect  of  HUD  approval  of 
Comprehensive  Plan.  After  HUD 
approves  the  Comprehensive  Plan 
(including  the  Five-Year  Action  Plan), 
or  any  amendments  to  the  plan,  it  shall 
be  binding  upon  HUD  and  the  IHA, 
until  such  time  as  the  IHA  submits,  and 
HUD  approves,  an  amendment  to  its 
plan.  The  IHA  is  expected  to  undertake 
the  work  set  forth  in  the  Annual 
Statement.  However,  the  IHA  may 
undertake  any  of  the  work  identified  in 
any  of  the  other  four  years  of  the  latest 
approved  Five-Year  Action  Plan,  current 
approved  Aimual  Statement  or 
previously  approved  CLAP  budgets, 
without  further  HUD  approval.  Actual 
uses  of  the  funds  are  to  be  reflected  in 
the  IHA  aimual  Performance  and 
Evaluation  Report  for  each  grant.  See 
§  950.658.  HUD  encourages  the  IHA  to 
inform  the  residents  of  significant 
changes  (such  as  changes  in  scope  of 
work  or  whenever  it  moves  work  items 
within  the  approved  Five-Year  Action 
Plan).  The  IHA  shall  retain 
documentation  of  that  information  in  its 
files.  If  HUD  determines  as  a  result  of  an 
audit  or  monitoring  findings  that  an  IHA 
has  provided  false  or  substantially 
inaccurate  data  in  its  Comprehensive 
Plan/ Aimual  Submission  or  has 
circumvented  the  intent  of  the  program, 
HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§  950.660.  Moreover,  in  accordance  with 
18  U.S.C.  1001,  any  individual  or  entity 
who  knowingly  and  willingly  makes  or 
uses  a  dociunent  or  writing  containing 
any  false,  fictitious,  or  fraudulent 
statement  or  entry,  in  any  matter  within 
the  jurisdiction  of  any  department  or 
agency  of  the  United  States,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  five  years, 
or  both. 

S  960.666    Annual  aubmis«k>n  of  activities 
and  expenditures. 

(a)  General.  The  Annual  Submission 
is  a  collective  term  for  all  documents 
that  the  IHA  shall  submit  to  HUD  for 
review  and  approval  before  accessing 
the  current  FFY  grant  hinds.  Such 
documents  include  the  Annual 
Statement,  Work  Statements  for  years 
two  through  five  of  the  Five-Year  Action 
Plan,  local  government  statement.  IHA 
Board  Resolution,  materials 
demonstrating  the  partnership  process, 
and  any  other  documents  as  prescribed 
by  HUD.  For  planning  purposes,  an  IHA 
may  use  either  the  amount  of  funding 
received  in  the  current  year  or  the  actual 
formula  amount  provided  in  HUD's 
notification  under  §950.650  in 
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developing  the  Five- Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  Work  Statements 
cover  the  second  through  the  fifth  years 
of  the  Five- Year  Action  Plan  and  set 
forth  the  major  work  categories  and 
costs,  by  development  or  QiA-wide,  that 
the  DiA  intends  to  undertake  in  each 
year  of  years  two  through  five.  In 
preparing  these  Work  Statements,  the 
IHA  shall  assume  that  the  current  FFY 
formula  amount  will  be  available  in 
each  year  of  years  two  through  five.  The 
Work  Statements  for  all  five  years  will 
be  at  the  same  level  of  detail  so  that  the 
IHA  may  interchange  work  items  as 
discussed  in  §  950.652.  An  IHA  may 
budget  up  to  8  percent  of  its  annual 
grant  in  a  contingency  account  for  cost 
overruns. 

(b)  Submission.  After  receiving  HUD 
notification  of  the  formula  amount 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  tribal  governments,  and 
determining  its  activities  and  costs . 
based  on  the  current  FFY  formula 
amoimt.  the  IHA  shall  submit  its 
Annual  Submission. 

(c)  Acceptance  for  review.  (1)  Upon 
receipt  of  an  Annual  Submission  from 
an  MA,  HUD  shall  determine  whether: 

(i)  The  Annual  Submission  contains 
each  of  the  required  components;  and 

(ii)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring, 
findings  of  inadequate  IHA 
performance,  audit  findings,  and  civil 
rights  compliance  findings. 

(2)  If  the  IHA  has  submitted  a 
complete  Annual  Submission  and  all 
required  information  and  assurances, 
HUD  will  accept  the  submission  for 
review,  as  of  the  date  of  receipt.  If  the 
IHA  has  hot  submitted  all  required 
material,  HUD  will  promptly  notify  the 
IHA  that  it  has  disapproved  the 
submission,  indicating  the  reasons  for 
disapproval,  the  modifications  required 
to  qualify  the  Annual  Submission  for 
HUD  review,  and  the  date  by  which 
such  modifications  shall  be  received  by 
HUD. 

(d)  Resident  and  local  government 
participation.  An  IHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Ccnnprehensive  Plan  as  provided  in 
§950.652,  in  consultation  with  officials 
of  the  appropriate  governing  body  (or  in 
the  case  of  an  IHA  with  developments 
in  multiple  jurisdictions,  in 
consultation  with  the  CEO  of  each  such 
jurisdiction  or  with  an  advisory  group 
representative  of  all  jurisdictions)  and 
with  residents  and  duly  elected  resident 
organizations  of  the  developments 


covered  by  the  Comprehensive  Plan,  as 
follows: 

(1)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(d)(2)  of  this  section,  and  the  public 
hearing  under  paragraph  (d)(3)  of  this 
sectfon,  the  IHA  shall  annually  provide 
public  notice  of  the  advance  meeting 
and  the  public  hearing  in  a  manner 
determined  by  the  IHA  and  that  ensures 
notice  to  all  duly  elected  resident 
organizations; 

(2)  Advance  meeting  with  residents. 
The  IHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  organizations.  The 
advance  meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  (d)(3)  of 
this  section.  The  IHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  IHA's  Five- Year 
Action  Plan  (and  any  proposed 
amendments  to  the  IHA's 
Comprehensive  Plan  to  be  submitted 
with  the  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five- Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 

(3)  Public  hearing.  The  IHA  shall 
annually  hold  at  least  one  public 
hearing,  and  any  appropriate  number  of 
additional  hearings,  to  present 
information  on  the  Annual  Submission 
and  the  status  of  prior  approved 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for  residents 
of  the  developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns.  The  IHA  shall 
give  full  consideration  to  the  comments 
and  concerns  of  residents,  local 
government  officials,  and  other 
interested  parties  in  developing  its  Five- 
Year  Action  Plan,  or  any  amendments  to 
its  Comprehensive  Plan. 

(4)  Expedited  scheduling.  IHAs  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
organizations  under  paragraph  (d)(2)  of 
this  section,  and  the  public  hearing 
under  paragraph  (d)(3)  of  this  section, 
between  July  1  (i.e.,  after  the  end  of  the 
program  year— June  30)  and  September 
30,  using  the  formula  amount  for  the 
current  FFY.  If  an  IHA  elects  to  use  such 
expedited  scheduling,  it  shall  explain  at 
the  meeting  with  residents  and  duly 
elected  resident  organizations  and  at  the 
public  hearing  that  the  current  FFY 
amount  is  not  the  actual  grant  amount 
for  the  subsequent  year,  but  is  rather  the 
amount  used  for  planning  purposes.  It 
shall  also  explain  that  the  Five- Year 


Action  Plan  will  be  adjusted  when  HUD 
provides  notification  of  the  actual 
formula  amount,  and  explain  which 
major  work  categories  at  which 
developments  may  be  added  or  deleted 
to  adjust  for  the  actual  formula  amount 
and  that  any  added  work  categories/ 
developments  will  come  from  the 
Comprehensive  Plan. 

(e)  Contents  of  Annual  Submission. 
The  Annual  Statement  for  each  year 
shall  include,  for  each  development  or 
on  an  IHA-wide  basis  for  management 
improvements  or  certain  physical 
improvements  for  which  work  is  to  be 
funded  out  of  that  year's  grant: 

(1)  A  list  of  development  accounts 
with  an  identification  of  major  work 
categories; 

(2)  The  cost  for  each  major  work 
category,  as  well  as  a  summary  of  cost 
by  development  account; 

(3)  The  IPiA-wide  or  development- 
specific  management  improvements  to 
be  undertaken  during  the  year; 

(4)  For  each  development  and  for  any 
management  improvements  not  covered 
by  a  HUD-approved  management 
improvement  plan,  a  schedule  for  the 
use  of  current  year  funds,  including 
target  dates  for  the  obligation  and 
expenditure  of  the  funds  (see  §  950.614); 

(5)  A  summary  description  of  the 
actions  to  be  taken  with  non-CGP  funds 
to  meet  physical  and  management 
improvement  needs  that  have  been 
identified  by  the  IHA  in  its  needs 
assessments; 

(6)  Documentation  supporting  the 
IHA's  actions  in  carrying  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
related  authorities  in  accordance  with 
§  950. 120(a)  and  (b); 

(7)  Other  information,  as  specified  by 
HUD  and  approved  by  OMB  under  the 
Paperwork  Reduction  Act;  and 

(8)  An  IHA  resolution  approving  the 
Annual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  950.652. 

(f)  Additional  submissions  with 
Annual  Submission.  An  IHA  shall 
submit  with  the  Annual  Submission  any 
amendments  to  the  Comprehensive 
Plan,  as  set  forth  in  §  950.652,  and  such 
additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  under  §  950.654. 

(g)  HUD  review  and  approval  of 
Annual  Submission.  (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
receives  the  Annual  Submission  for 


review  under  paragraph  (c)  of  this 
section,  that  HUD  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  make  the 
Annual  Submission  approvable,  and  the 
date  by  which  such  modifications  shall 
be  received  by  HUD.  HUD  may  request 
additional  information  (e.g.,  for 
eligibility  determinations)  to  facilitate 
review  and  approval  of  the  Annual 
Submission  during  the  75-day  review 
period.  HUD  shall  not  disapprove  an 
Annual  Submission  on  the  basis  that 
HUD  cannot  complete  its  review  under 
this  section  within  the  75-day  deadline; 

(2)  Bases  for  disapproval  for  Annual 
Submission.  HUD  shall  approve  the 
Annual  Submission,  except  when: 

(i)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  IHA's 
approved  Comprehensive  Plan; 

Ui)  Contradiction  of  IHA  resolution. 
HUD  has  evidence  that  tends  to 
challenge,  in  a  substantial  manner,  the 
certifications  contained  in  the  board 
resolution,  as  required  by 
§  950.672(d)(7). 

(h)  Amendments  to  Annual 
Statement.  The  IHA  shall  advise  HUD  of 
all  changes  to  the  IHA's  approved 
Annual  Statement  in  its  Performance 
•  and  Evaluation  Report  submitted  under 
§  950.658.  The  IHA  shall  submit  to  HUD 
for  prior  approval  any  additional  work 
categories  (except  for  emergency  work) 
that  are  not  within  the  IHA's  approved 
Five- Year  Action  Plan. 

(i)  Failure  to  obligate  fofmula  funding 
and  extension  of  time  for  performance. 
(1)  Failure  to  obligate  formula  funds.  If 
the  IHA  fails  to  obligate  formula  funds 
within  the  approved  or  extended  time 
period,  the  IHA  may  be  subject  to  an 
alternative  management  strategy,  which 
may  involve  third-party  oversight  or 
administration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  issued  under  §950.660  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  require  an  alternative 
management  strategy  in  a  corrective 
action  order.  An  IHA  may  appeal  in 
writing  the  corrective  action  order 
requiring  an  alternative  management 
strategy  within  30  calendar  days  of  that 
order.  HUD  Headquarters  shall  render  a 
written  decision  on  an  IHA's  appeal 
within  30  calendar  days  of  the  date  of 
its  receipt  of  the  IHA's  appeal. 

(2)  Extension  of  time  for  performance. 
An  IHA  may  extend  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  Annual  Statement  whenever 
any  delay  outside  the  IHA's  control 


occurs,  as  specified  by  HUD,  and  the 
extension  is  made  in  a  timely  manner. 
Such  revision  is  subject  to  HUD  review 
under  §  950.660  as  to  the  IHA's 
continuing  fcapacity.  HUD  shall  not 
review  as  to  an  IHA's  continuing 
capacity  any  revisions  to  an  IHA's 
Comprehensive  Plan  and  related 
statements  when  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 

(j)  ACC  Amendment.  After  HUD 
approval  of  each  year's  Annual 
Submission,  HUD  and  the  IHA  shall 
enter  into  an  ACC  amendment  in  order 
to  draw  down  modernization  funds.  The 
ACC  amendment  shall  require  low- 
income  use  of  housing  for  not  less  than 
20  years  fttjm  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC). 

(k)  Declaration  of  Trust.  As  HUD  may 
require,  the  IHA  shall  execute  and  file 
for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the 
IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC,  the  Act,  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units. 

§  950.658    IHA  Performance  and  Evaluation 
Report 

For  any  FFY  in  which  an  IHA  has 
received  assistance  under  this  subpart, 
the  IHA  shall  submit  a  Performance  and 
Evaluation  Report,  in  a  form  and  at  a 
time  to  be  prescribed  by  HUD, 
describing  its  use  of  assistance  in 
accordance  with  the  approved  Annual 
Statement.  The  EHA  shall  make 
reasonable  efforts  to  notify  residents  and 
officials  of  the  appropriate  governing 
body  of  the  availability  of  the  draft 
report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

§  950.660    HliD  review  of  IHA  performance. 

(a)  HUD  determination.  At  least 
annually,  HUD  shall  carry  out  such 
reviews  of  the  performance  of  each  IHA 
as  may  be  necessary  or  appropriate  to 
make  the  determinations  required  by 
this  paragraph  (a),  taking  into 
consideration  all  available  evidence. 

(1)  Conformity  with  Comprehensive 
Plan.  HUD  will  determine  whether  the 
IHA  has  carried  out  its  activities  under 
this  subpart  I  in  a  timely  manner  and  in 
accordance  with  its  Comprehensive 
Plan. 


(2)  Continuing  capacity.  HUD  will 
determine  whether  the  IHA  has  a 
continuing  capacity  to  carry  out  its 
Comprehensive  Plan  in  a  timely 
manner.  After  the  first  full  operational 
year  of  CGP.  CIAP  experience  will  not 
be  taken  into  consideration  except  when 
the  IHA  has  not  yet  had  comparable 
experience  under  the  CGP. 

(3)  Reasonable  process.  HUD  shall 
determine  whether  the  IHA  has 
satisfied,  or  has  made  reasonable 
progress  towards  satisfying,  the 
applicable  performance  standards. 

(b)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  IHA  performance  and 
findings  of  any  of  the  deficiencies  in 
paragraph  (d)  of  this  section.  HUD  may 
issue  to  the  IHA  a  notice  of  deficiency 
stating  the  specific  program 
requirements  that  the  IHA  has  violated 
and  requesting  the  IHA  to  take  any  of 
the  actions  in  paragraph  (e)  of  this 
section. 

(c)  Corrective  action  order.  (1)  Based 
on  HUD  reviews  of  IHA  performance 
and  findings  of  any  of  the  deficiencies 
paragraph  (d)  of  this  section.  HUD  may 
issue  to  the  IHA  a  corrective  action 
order,  whether  or  not  a  notice  of 
deficiency  has  previously  been  issued  in 
regard  to  the  specific  deficiency  on 
which  the  corrective  action  order  is 
based.  HUD  may  order  corrective  action 
at  any  time  by  notifying  the  IHA  of  the 
specific  program  requirements  that  the 
IHA  has  violated,  and  specifying  that 
any  of  the  corrective  actions  listed  in 
paragraph  (e)  of  this  section  shall  be 
taken.  HUD  shall  design  corrective 
action  to  prevent  a  continuation  of  the 
deficiency,  mitigate  any  adverse  effecis 
of  the  deficiency  to  the  extent  possible, 
or  prevent  a  recurrence  of  the  same  or 
similar  deficiencies. 

(2)  Before  ordering  corrective  action, 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  consult  with  HUD 
regarding  the  proposed  action. 

(3)  Any  corrective  action  ordered  by 
HUD  shall  become  a  condition  of  the 
grant  agreement. 

(4)  If  HUD  orders  corret^tive  action  by 
an  IHA  in  accordance  with  this  section, 
the  IHA's  Board  of  Commissioners  shall 
notify  affected  residents  of  HUD's 
determination,  the  bases  for  the 
determination,  the  conditioning 
requirements  imposed  under  paragraph 
(c)  of  this  seciion,  and  the  consequences 
to  the  IHA  if  it  fails  to  comply  with 
HUD's  requirements. 

(d)  Basis  for  corrective  action.  HUD 
may  order  an  IHA  to  take  corrective 
action  only  if  HUD  determines: 

(1)  The  IHA  has  not  submitted  a 
performance  and  evaluation  report,  in 
accordance  with  §  950.658; 
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(2)  The  DiA  has  not  carried  out  its 
activities  under  the  CX^P  program  in  a 
timely  manner  and  in  accordance  with 
its  Comprehensive  Plan  or  HUD 
requirements,  as  described  in  paragraph 
(a)(l )  of  this  section; 

(3)  The  IHA  does  not  have  a 
continuing  capacity  to  carry  out  its 
Comprehensive  Plan  in  a  timely  manner 
(V  in  accordance  with  its 
Comprehensive  Plan  or  HUD 
requirements,  as  described  in  paragraph 
(a)(2)  of  this  section; 

(4)  The  IHA  has  not  satisfied,  or  has 
not  made  reasonable  progress  towards 
aatisiying,  the  performance  standards 
described  in  paragraph  (a)(3)  of  this 
section; 

(5)  An  audit  conducted  in  accordance 
with  24  CFR  part  44  and  §  950.120,  or 
pursuant  to  ciher  HUD  reviews 
(including  monitoring  findings)  reveals 
deficiencies  that  HUD  reasonably 
brieves  require  corrective  action; 

(6)  The  IHA  has  flailed  to  repay  HUD 
for  amounts  awarded  under  the  CGP 
program  that  were  improperly 
empended;  or 

(7)  The  IHA  has  been  determined  to 
be  high  risk,  in  accordance  with 
§950.135. 

(e)  Types  of  corrective  action.  HUD 
may  direct  an  IHA  to  take  one  or  more 
of  the  following  corrective  actions: 

(1)  Submit  additional  information: 
(i)  Concerning  the  IHA's 

administrative,  planning,  budgeting, 
accounting,  management,  and 
evaluation  functions,  to  determine  the 
cauae  for  a  IHA  not  meeting  the 
standards  m  paragraphs  (a)(1),  (2),  or  (3) 
of  this  section; 

(ii)  Explaining  any  steps  the  IHA  is 
taking  to  correct  the  deficiencies; 

(iii)  Documenting  that  IHA  activities 
were  not  inconsistent  with  the  IHA's 
annual  statement  or  other  applicable 
laws,  r^ulations,  or  program 
requirements;  and 

(iv)  Demonstrating  that  the  IHA  has  a 
continuing  capacity  to  carry  out  the 
Comprehensive  Plan  in  a  timely 
manner; 

(2)  Submit  detailed  schedules  for 
completing  the  work  identified  in  its 
Annual  Statements  and  report 
periodically  on  its  progress  on  meeting 
the  schedules;         ^ 

(3)  Notwithstanding  24  CFR  85.36(g), 
submit  to  HUD  the  following  documents 
for  prior  approval,  which  may  include, 
but  are  not  limited  to: 

(i)  Proposed  agreement  with  the 
architect/engineer  (prior  to  execution); 

(ii)  Complete  construction  and  bid 
documents  (prior  to  soliciting  bids); 

(iii)  Proposed  award  of  contracts, 
including  construction  and  equipment 
contracts  and  management  contracts;  or 


(iv)  Proposed  contract  modifications 
prior  to  issuance,  including 
modifications  to  construction  and 
equipment  contracts,  and  management 
contracts. 

(4)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  Comprehensive  Plan,  Five- Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 

(5)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  Comprehensive  Plan,  Five- Year 
Action  Plan,  or  Performance  and 
Evaluation  Report; 

(6)  Reimburse,  from  non-HUD 
sources,  one  or  more  program  accounts 
for  any  amounts  improperly  expended; 

(7)  Take  such  other  corrective  actions 
HUD  determines  appropriate  to  correct 
IHA  deficiencies. 

(8)  Submit  to  an  alternative 
management  strategy  which  may 
involve  third-party  oversight  or 
administration  of  the  modernization 
function  (see  §  950.650);  and 

(9)  Take  such  other  corrective  actions 
HUD  determines  appropriate  to  correct 
IHA  deficiencies. 

(f)  Failure  to  take  corrective  action.  In 
cases  in  which  HUD  has  ordered 
corrective  action  and  the  IHA  has  failed 
to  take  the  required  actions  within  a 
reasonable  time,  as  specified  by  HUD, 
HUD  may  take  one  or  more  of  the 
following  steps: 

(1)  Withhold  some  or  all  of  the  IHA's 
grant; 

(2)  E)eclare  a  breach  of  the  ACC  grant 
amendment  with  respect  to  some  or  all 
of  the  IHA's  functions;  or 

(3)  Any  other  sanction  authorized  by 
law  or  regulation. 

(g)  Reallocation  of  funds  that  have 
been  withheld.  If  HUD  has  withheld  for 
a  prescribed  period  of  time  some  or  all 
of  an  IHA's  annual  grant,  HUD  may 
reallocate  such  amounts  to  other  IHAs/ 
PHAs  under  the  CGP  program,  subject  to 
approval  in  appropriations  acts.  The 
reallocation  shall  be  made  to  IHAs  that 
HUD  has  determined  to  be 
administratively  capable  under 

§  950.135,  and  to  PHAs  under  tiie  CGP 
program  that  are  not  designated  as 
either  troubled  or  mod  troubled  under 
the  PHMAP  at  24  CFR  part  901,  based 
upon  the  relative  needs  of  these  IHAs 
and  PHAs,  as  determined  under  the 
formula  at  §  950.604. 

(h)  Bight  to  appeal.  Before 
withholding  some  or  all  of  the  IHA's 
annual  grant,  declaring  a  breach  of  the 
ACC  grant  amendment,  or  reallocating 
funds  that  have  been  withheld,  HUD 


will  notify  the  IHA  and  give  it  an 
opportunity,  within  a  prescribed  period 
of  time,  to  present  to  ONAP 
Headquartera,  in  writing,  any  arguments 
or  additional  facts  and  data  concerning 
the  proposed  action. 

(i)  Notification  of  residents.  The  IHA's 
Board  of  Commissioners  shall  notify 
affected  residents  of  HUD's  final 
determination  to  withhold  funds, 
declare  a  breach  of  the  ACC  grant 
amendment,  or  reallocate  funds,  as  well 
as  the  basis  for,  and  the  consequences 
resulting  from,  such  a  determination. 

(j)  Recapture.  In  addition,  HUD  may 
recaptiue  for  good  cause  any  grant 
amounts  previously  provided  to  an  IHA, 
based  upon  a  determination  that  the 
IHA  has  failed  to  comply  with  the 
requirements  of  the  CGP  program. 
Before  recaptwing  any  grant  amounts, 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  appeal  in  accordance 
with  paragraph  (h)  of  this  section.  Any 
reallocation  of  recaptured  amounts  will 
be  in  accordance  with  paragraph  (g)  of 
this  section.  The  IHA's  board  of 
Commissioners  shall  notify  affected 
residents  of  HUD's  final  determination 
to  recaptiu«  any  funds. 

PART  965— PHA-OWNED  OR  LEASED 
PROJECTS— GENERAL  PROVISIONS 

8.  The  heading  for  part  965  is  revised 
to  read  as  set  forth  above..  * 

9.  The  authority  citation  for  part  965 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437, 1437a,  1437d. 
1437g,  and  3535(d].  Subpart  H  is  also  issued 
under  42  U.S.C.  4821-4846. 

SutifMrt  A— Preemption  of  State 
Prevailing  Wage  Requirements 

10.  The  heading  of  subpart  A  is 
revised  as  set  ioitii  above. 

$965,101    [Amended] 

11.  Section  965.101  is  amended  by: 

a.  Removing  fix>m  the  section  heading 
the  words,  "With  Respect  to 
Maintenance  and  Operation  of 
Projects"; 

b.  Removing  the  parenthetical  phrase 
"(including  modernization)"  fit)m  the 
introductory  text  of  paragraph  (a);  and 

c.  Removing  the  words,  "maintenance 
and  operation"  wherever  they  appear  in 
paragraphs  (a)  introductory  text,  (a)(2), 
(b)(1)  introductory  text,  (b)(2),  and 
(b)(3),  and  adding  in  their  place,  the 
words,  "development,  maintenance,  and 
modernization". 

PART  96a-PUBLiC  HOUSING 
MODERNIZATION 

12.  The  authority  citation  for  24  CFR 
part  968  continues  to  read  as  follows: 


Authority:  42  U.S.C.  1437d,  1437/.  and 
3535(d). 

Sul)part  A— General 

13.  Section  968.101  is  amended  by 
revising  paragraph  (a);  removing  the 
second  sentence  of  paragraph  (b)(2); 
revising  paragraphs  (b)(1),  (b)(5),  and 
(c);  and  adding  a  new  paragraph  (d),  to 
read  as  follows: 

}  968.101    Purpoee  and  applicability. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  set  forth  the  policies  and 
procedures  for  the  Modernization 
program  authorizing  HUD  to  provide 
financial  assistance  to  Public  Housing 
Agencies  (PHAs). 

(b)  Applicability.  (1)  Subpart  A  of  this 
part  applies  to  all  modernization  under 
this  part.  Subpart  B  of  this  part  sets 
forth  the  requirements  and  procedures 
for  the  Comprehensive  Improvement 
Assistance  Program  (OAP)  for  PHAs 
that  own  or  operate  fewer  than  250 
public  housing  units.  Subpart  C  of  this 
part  sets  forth  the  requirements  and 
procedures  for  the  Comprehensive  Grant 
Program  (CGP)  for  PHAs  that  own  or 
operate  250  or  more  units.  A  PHA  that 
qualifies  for  participation  in  the  CGP  is 
not  eligible  to  participate  in  the  CIAP. 

A  PHA  that  has  already  qualified  to 

participate  in  the  CGP  may  elect  to 

continue  to  participate  in  the  CGP  so 

long  as  it  owns  or  operates  at  least  200 

units. 

•        •        *        •        • 

(5)  A  development/building/unit 
which  is  assisted  under  section  5(j)(2)  of 
the  Act  (Major  Reconstruction  of 
Obsolete  Projects)  (MROP)  is  eligible  for 
section  14  hindrng  (CIAP  or  CGP)  where 
it  received  MROP  funding  after  FFY 
1988  and  has  reached  Date  of  Full 
Availability  (DOFA)  or  where  it 
received  MROP  funding  during  FFYs 
1986-1988  and  all  MROP  funds  have 
been  expended. 

(c)  Transition.  Any  amount  that  HUD 
has  approved  for  a  PHA  must  be  used 
for  the  purposes  for  which  the  funding 
was  provided,  or: 

(1)  For  a  CGP  PHA,  fw  purposes 
consistent  with  an  approved  Annual 
Statement  or  Flve-Year  Action  Plan 
submitted  by  die  PHA,  as  the  PHA 
determines  to  be  appropriate;  or 

(2)  For  a  CIAP  PHA,  in  accordance 
with  a  revised  CIAP  budget. 

(d)  Appmved  information  collections. 
The  following  sections  of  this  subpart 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwoii^  Reduction  Act  of 
1995  and  assigned  OMB  approval 
number  2577-0044:  §§968.135. 
968.145,  968.210, 968.215. 968.225,  and 


968.230.  The  following  sections  of  this 
subpart  have  been  similarly  approved 
and  assigned  approval  number 
2577.0157:  §§968.310,  968.315, 
968.325,  and  968.330. 

S96&102    [Amended] 

14.  Section  968.102  is  amended  by 
removing  the  reference  to 

"§  968.310(d)"  in  paragraph  (b)  and 
adding  in  its  place  a  reference  to 
"§  968.112(d)". 

15.  Section  968.103  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (e)(1)  (i) 
and  (ii)  introductory  text,  (f)(1),  (0(2) 
introductory  text,  (f)(2)(i).  (0(2)(ii)  (0. 
(g),  and  (h),  and  the  heading  to 
paragraph  (e)(4).  to  read  as  follows: 

§96&103    Allocation  of  funds  under 
section  14. 

(a)  General.  This  section  describes  the 
process  for  allocating  modernization 
funds  to  the  aggregate  of  PHAs  and  IHAs 
participating  in  the  CIAP  and  to 
individual  PHAs  and  IHAs  participating 
in  die  CGP. 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY.  HUD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  part  950  of  this  title,  an  amount 
not  to  exceed  $75  million  (which  shall 
include  unused  reserve  amounts  carried 
over  from  previous  FF'Ys),  which  shall 
be  made  available  to  PHAs  and  IHAs  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY. 
Any  unused  funds  from  previous  years 
may  remain  in  the  reserve  until 
allocated.  The  requirements  governing 
the  reserve  for  disasters  and 
emergencies  and  the  procedures  by 
which  a  PHA  may  request  such  funds, 
are  set  forth  in  §  968.104. 

(c)  Set-aside  for  credits  for  mod 
troubled  PHAs  under  subpart  C  of  this 
part.  After  deducting  an  amount  for  the 
reserve  for  natural  and  other  disasters 
and  for  emergencies  under  paragraph  (b) 
of  this  section,  HUD  shall  set  aside  from 
the  funds  remaining  no  more  than  five 
percent  for  the  purpose  of  providing 
credits  to  PHAs  that  were  formeriy 
designated  as  mod  troubled  agencies 
under  the  Public  Housing  Management 
Assessment  Program  (PHMAP)  (see  24 
CFR  part  901).  The  purpose  of  this  set- 
aside  is  to  compensate  these  PHAs  for 
amounts  previously  withheld  by  HUD 
because  of  a  PHA's  prior  designation  as 
a  mod  troubled  agency.  Since  part  901 
of  this  chapter  does  not  apply  to  IHAs, 
they  are  not  classified  as  "mod 
troubled"  and  they  do  not  participate  in 


the  set-aside  credits  established  under 
paragraph  (c)  of  this  section. 

(e)*   •  * 

(1)'  •  * 

(i)  Statistically  reliable  data  are 
available.  Where  HUD  determines  that 
the  data  concerning  the  categories  of 
backlog  need  identified  under  paragraph 
(e)(4)  of  this  section  are  statistically 
reliable  for  individual  IHAs  and  PHAs 
with  250  or  more  units,  or  for  die 
aggregate  of  IHAs  and  PHAs  with  fewer 
than  250  units,  which  are  not 
participating  in  the  formula  funding 
portion  of  the  modernization  program,  it 
will  base  its  allocation  on  direct 
estimates  of  the  statutory  categories  of 
backlog  need,  based  on  the  most 
recently  available,  statistically  reliable 
data; 

(ii)  Statically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data  concerning 
the  categories  of  backlog  need  identified 
under  paragraph  (e)(4]  of  this  section  are 
not  available  for  individual  PHAs  and 
IHAs  with  250  or  more  units,  it  will 
base  its  allocation  of  funds  under  this 
section  on  estimates  of  the  categories  of 
backlog  need  using: 

•  •        •        •        • 

(A)  Categories  of  backlog  need.  *  *  * 

(0*  •  * 

(1)  Statistically  reliable  data  are 
available.  Where  HUD  determines  that 
statistically  reliable  data  are  available 
concerning  the  categories  of  need 
identified  under  paragraph  (0(3)  of  this 
section  for  individual  PHAs  and  IHAs 
with  250  or  more  units,  and  for  the 
aggregate  of  PHAs  and  IHAs  with  fewer 
than  250  units,  it  shall  base  its 
allocation  of  assistance  under  this 
section  on  the  needs  that  are  estimated 
to  have  accrued  since  the  date  of  the  last 
objective  measurement  of  backlog  needs 
under  paragraph  (e)(l)(i)  of  this  section; 

(2)  Statistically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data  concerning 
the  categories  of  need  identified  under 
paragraph  (0(3)  of  this  section  are  not 
available  for  individual  PHAs  and  IHAs 
with  250  or  more  units,  it  shall  base  its 
allocation  of  assistance  under  this 
section  on  estimates  of  accrued  need 
using: 

(i)  The  most  recently  available  data  on 
the  categories  of  accrual  need  under 
paragraph  (0(3)  of  this  section; 
(ii)*  •  •  ^       ^ 

(F)  The  total  number  of  units  of  each 
PHA  or  IHA  that  owms  or  operates  250 
or  more  units,  (weighted  at  .0144); 

•  •        •        •        • 

(g)  Allocation  of  CLAP.  The  formula 
amount  determined  under  paragraphs 
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(e)  and  (0  of  this  section  for  PHAs  and 
IHAs  with  fiawer  than  250  units  shall  be 
allocated  to  PHAs  in  accordance  with 
the  requirements  of  subpart  B  of  this 
part  (the  CLAP),  and  to  IHAs  in 
accordance  with  the  requirements  of  24 
CFR  part  950,  subpart  I. 

(h)  Allocation  for  CGP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  PHAs  with 
250  or  more  units  shall  be  allocated  in 
accordance  with  the  requirements  of 
subpart  C  of  this  part  (the  CGP],  and  for 
IHAs  in  accordance  with  the 
requirements  of  24  CFR  part  950, 
subpart  I.  A  PHA  that  is  eligible  to 
receive  a  grant  under  the  CGP  may 
appeal  the  amount  of  its  formula 
allocation  in  accordance  with  the 
requirements  set  forth  in  §  968.310(b).  A 
PHA  that  is  eligible  to  receive 
modernization  funds  under  the  CGP 
because  it  owns  or  operates  250  or  more 
units  is  disqualified  from  receiving 
assistance  under  the  CIAP  under  this 
part. 

16.  Section  968.105  is  amended  by 
adding  in  alphabetical  order  new 
definitions  for  "CGP",  "modernization 
program",  "modernization  project",  and 
"reasonable  cost":  by  revising  the 
definition  "Force  account  labor"; 
removing  the  definition  for  "CIAJP 
program";  and  adding  a  definition  for 
"OAF' to  read  as  follows: 

fM&106    DellnHions. 

•  *        •        •        « 

CGP.  The  Comprehensive  Grant 
Program,  which  provides  modernization 
funds  on  a  formula  basis  to  PHAs  with 
250  or  more  public  housing  units. 

QAP.  The  Comprehensive 
Improvement  Assistance  Program, 
which  provides  modernization  funds  on 
a  compN9titive  basis  to  PHAs  with  fewer 
than  250  public  housing  units. 

•  •        •        •        • 

Force  account  labor.  Labor  employed 
directly  by  the  PHA  on  either  a 
permanent  or  a  temporary  basis.  See 


§968.120. 


I 


Modernization  program.  A  PHA's 
program  for  carrying  out  modernization, 
as  set  forth  in  the  approved  QAP  budget 
or  CC^  Annual  Statement. 

Modernization  project.  The 
improvement  of  one  or  more  existing 
pubUc  housing  developments  under  a 
unique  number  designated  for  that 
modernization  program.  For  each 
modernization  project,  HUD  and  the 
PHA  shall  enter  into  an  ACC 
amendment,  requiring  low-income  use 
of  the  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 


(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC).  The  terms  "modernization  project 
number"  and  "comprehensive  grant 
number"  are  used  interchangeably. 
***** 

Reasonable  cost.  Total  unfunded  hard 
cost  needs  for  a  development  that  do  not 
exceed  90  percent  of  the  computed 
Total  Development  Cost  (TDC)  for  a  new 
development  with  the  same  structure 
type  and  number  and  size  of  units  in  the 
market  area. 


S968.312    [Redesignated  as §968.104] 

17.  Section  968.312  is  redesignated  as 
§968.104;  and  newly  redesignated 
§  968.104  is  amended  by: 

a.  Removing  from  paragraph  (a)(1)  the 
phrase  "under  §  968.310(a)(3)"; 

b.  Removing  references  to  "PHAs 
participating  in  CGP"  and  "PHAs 
participating  in  CIAP"  in  paragraphs  (a) 
(1)  and  (a)(3),  and  adding  in  their  place 
references  to  "CGP  PHAs"  and  "CIAP 
PHAs".  respectively; 

c.  Removing  references  to  "PHA 
participating  in  CGP"  and  "PHA 
participating  in  CIAP"  in  paragraph 
(a)(1),  and  adding  in  their  place 
references  to  "CGP  PHA"  and  "CIAP 
PHA",  respectively; 

d.  Adding  a  sentence  at  the  end  of 
paragraph  (a)(3); 

e.  Removing  from  paragraphs  (a)(1) 
and  (b)(1)  the  two  references  to 

"§  968.320"  and  adding  in  their  place 
references  to  "§968.315"; 

f.  Amending  paragraph  (b)(1)  in  the 
fourth  sentence,  by  adding  after  the 
words  "insurance  coverage"  and  before 
the  period,  the  words  "or  other  Federal 
assistance";  and  in  the  fifth  sentence,  by 
adding  before  the  word  "PHA",  the 
word  "CGP";  and 

g.  Amending  paragraph  (b)(3)  by 
removing  the  phrase,  "shall  be  in  the 
form  of  a  grant,  and";  to  read  as  follows: 

§  968. 1 04    Reserve  for  emergencies  and 
disasters. 

***** 

(a)*   *   * 

(3)*   *  *  A  CIAP  PHA  is  not  required 
to  repay  assistance  for  its  emergency 
needs  from  the  reserve. 


§968.108    [Amended] 

18.  Section  968.108  is  amended  by 
removing  paragraph  (f)(2)  and 
redesignating  paragraph  (f)(3)  as 
paragraph  (f)(2). 

§968.110    [Amended] 

19.  Section  968.110  is  amended  by 
removing  and  reserving  paragraphs  (i), 
(j),  and  (1),  by  removing  from  paragraph 


(e)(3)  Ihe  words  "or  Uibal",  and  by 
removing  from  paragraph  (e)(3)  the 
reference  to  "§  968.120"  and  adding  in 
its  place  a  reference  to  "§  965.101  of  this 
chapter".  , 

20.  A  new  §  968.112  is  added,  to  read 
as  follows: 

§968.112    Ejiglbie  costs. 

(a)  General.  A  PHA  may  use  financial 
assistance  received  under  this  part  for 
the  following  eligible  costs:. 

(1)  For  a  CGP  PHA,  the  eligible  costs 
are: 

■*  (i)  Undertaking  activities  described  in 
its  approved  Annual  Statement  under 
§  968.325  and  approved  Five- Year 
Action  Plan  under  §  968.315(e)(5); 

(ii)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  PHA's  approved  Comprehensive 
Plan,  including  Five- Year  Action  Plan, 
or  Annual  Statement; 

(iii)  Funding  a  replacement  reserve  to 
carry  out  eligible  activities  in  future 
years,  subject  to  the  restrictions  set  forth 
in  jparagraph  (0  of  this  section; 

(iv)  Preparing  the  Comprehensive 
Plan  and  Five- Year  Action  Plan  under 
§  968.315  and  the  Annual  Submission 
under  §96d.325,  including  reasonable 
costs  necessary  to  assist  residents  to 
participate  in  a  meaningful  way  in  the 
planning,  implementation  and 
monitoring  process;  and 

(v)  Carrying  out  an  audit,  in 
accordance  with  24  CFR  part  44. 

(2)  For  a  QAP  PHA,  the  eligible  costs 
are  activities  approved  by  HUD  and 
included  in  an  approved  CIAP  budget. 

(b)  Demonstration  of  viability.  Except 
in  the  case  of  emergency  work,  a  PHA 
shall  only  expend  hinds  on  a 
development  for  which  the  PHA  has 
determined,  and  HUD  agrees,  that  the 
completion  of  the  improvements  and 
replacements  (for  CGP  PHAs,  as 
identified  in  the  Comprehensive  Plan) 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the 
development  at  a  reasonable  cost  (as 
defined  in  §  968.105),  or  for  essential 
non-routine  maintenance  needed  to 
keep  the  property  habitable  until  the 
demolition  or  disposition  application  is 
approved  and  residents  are  relocated. 

(c)  Physical  improvements.  Eligible 
costs  include  alterations,  betterments, ' 
additions,  replacements,  and  non- 
routine  maintenance  that  are  necessary 
to  meet  the  modernization  and  energy 
conservation  standards  prescribed  in 
§968.115.  These  mandatory  standards 
may  be  exceeded  when  a  PHA  (and 
HUD  in  the  case  of  QAP  PHAs) 
determines  that  it  is  necessary  or  highly 
desirable  for  the  long-term  physical  and 
social  viability  of  the  individual 
development.  Development  specific 


work  includes  work  items  that  are 
modest  in  design  and  cost,  but  still 
blend  in  with  the  design  and 
architecture  of  the  surrounding 
community  by  including  amenities, 
quality  materials  and  design  and 
landscaping  features  that  are  customary 
for  the  locality  and  culture.  The  Field 
Office  has  the  authority  to  approve 
nondwelling  space  where  such  space  is 
needed  to  administer,  and  is  of  direct 
benefit  to,  the  public  housing  program. 
If  demolition  or  disposition  is  proposed, 
a  PHA  shall  comply  with  24  CFR  part 
970.  Additional  dwelling  space  may  be 
added  to  existing  units. 

(d)  Turnkey  iff  developments.  (1) 
General.  Eligible  physical  improvement 
costs  for  existing  Turnkey  III 
developments  are  limited  to  work  items 
that  are  not  the  responsibility  of  the 
homebuyer  families  and  that  are  related 
to  health  and  safety,  correction  of 
development  deficiencies,  physical 
accessibility,  energy  audits  and  cost- 
effective  energy  conservation  measures, 
or  LBP  testing,  interim  containment, 
professional  risk  assessment  and 
abatement.  In  addition,  management 
improvements  are  eligible  costs. 

(2)  Ineligible  costs.  Routine 
maintenance  or  replacements,  and  items 
that  are  the  responsibility  of  the 
homebuyer  families  are  ineligible  costs. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units. 

(i)  Notwithstanding  the  requirements 
of  "paragraph  (d)(1)  of  this  section,  a 
PHA  may  substantially  rehabilitate  a 
Turnkey  III  unit  whenever  the  unit 
becomes  vacant  or  is  occupied  by  a  non- 
homebuyer  family  in  order  to  return  the 
unit  to  the  inventory  or  make  the  unit 
suitable  for  homeownership  purposes.  A 
PHA  that  intends  to  use  funds  under 
this  paragraph  must  identify  in  its  CIAP 
application  or  CGP  annual  submission 
the  estimated  number  of  units  proposed 
for  substantial  rehabilitation  and 
subsequent  sale,  hi  addition,  a  PHA 
must  demonstrate,  for  each  of  the 
Turnkey  III  units  proposed  to  be 
substantially  rehabilitated,  that  it  has 
homebuyers  who  both  are  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  24  CFR  part  904,  and 
have  demonstrated  their  intent  to  be 
placed  into  the  unit. 

(ii)  Before  a  PHA  may  be  approved  for 
substantial  rehabilitation  of  a  unit  under 
this  paragraph,  it  must  first  deplete  any 
Earned  Home  Payments  Account 
(EHPA)  or  Non-Routine  Maintenance 
Reserve  (NRMR)  pertainmg  to  the  unit, 
and  request  the  maximum  amount  of 
operating  subsidy.  Any  increase  in  the 
value  of  a  unit  caused  by  its  substantial 
rehabilitation  under  this  paragraph  shall 
be  reflected  solely  by  its  subsequent 


appraised  value,  and  by  an  automatic 
increase  in  its  selling  price. 

(e)  Demolition  and  conversion  costs. 
Eligible  costs  include: 

(1)  Demolition  of  dwelling  units  or 
non-dwelling  facilities,  where  the 
demolition  is  approved  by  HUD  under 
24  CFR  part  970,  and  related  costs,  such 
as  clearing  and  grading  the  site  after 
demolition  and  subsequent  site 
improvement  to  benefit  the  remaining 
portion  of  the  existing  development; 
and 

(2)  Conversion  of  existing  dwelling 
units  to  different  bedroom  sizes  or  to 
non-dwelling  use. 

(0  Replacement  reserve  costs  (for  CGP 
only).  (1)  Fimding  a  replacement  reserve 
to  carry  out  eligible  activities  in  future 
years  is  an  eligible  cost,  subject  to  the 
following  restrictions: 

(i)  Annual  CGP  funds  are  not  needed 
for  existing  needs,  as  identified  by  the 
PHA  in  its  needs  assessments;  or 

(ii)  A  physical  improvement  requires 
more  funds  than  the  PHA  would  receive 
under  its  annual  formula  allocation;  or 

(iii)  A  management  improvement 
requires  more  funds  than  the  PHA  may 
use  under  its  20%  limit  for  management 
improvements  (except  as  provided  in 
paragraph  (n)(2)(i)  of  this  section),  and 
the  PHA  needs  to  save  a  portion  of  its 
annual  grant,  in  order  to  combine  it 
with  a  portion  of  subsequent  year(s) 
grants  to  fund  the  work  item. 

(2)  The  PHA  shall  invest  replacement 
reserve  funds  so  as  to  generate  a  return 
equal  to  or  greater  than  the  average  91- 
day  Treasury  bill  rate. 

(3)  Interest  earned  on  funds  in  the 
replacen^nt  reserve  will  not  be  added 
to  the  PHA's  income  in  the 
determination  of  a  PHA's  operating 
subsidy  eligibility,  but  must  be  used  for 
eligible  modernization  costs. 

(4)  To  the  extent  that  its  annual 
formula  allocation  and  any  unobligated 
balances  of  modernization  funds  are  not 
adequate  to  meet  emergency  needs,  a 
PHA  must  first  use  its  replacement 
reserve,  where  funded,  to  meet 
emergency  needs,  before  requesting 
funds  from  the  reserve  under  §  968.104. 

(5)  A  PHA  is  not  required  to  use  its 
replacement  reserve  for  costs  related  to 
natural  and  other  disasters. 

(g)  Management  improvement  costs. 
(1)  General.  Management  improvements 
that  are  development-specific  or  PHA- 
wide  in  nature  are  eligible  costs  where 
needed  to  upgrade  the  operation  of  the 
PHA's  developments,  sustain  physical 
improvements  at  those  developments  or 
correct  management  deficiencies.  A 
PHA's  ongoing  operating  expenses  are 
ineligible  management  improvement 
costs.  For  CIAP  PHAs,  management 


improvements  may  be  funded  as  a 
single  work  item. 

(2)  Eligible  costs.  Eligible  costs 
include: 

(i)  General  management  improvement 
costs.  Eligible  costs  include  (general 
management  improvement  costs,  such 
as:  management,  financial,  and 
accounting  control  systems  of  the  PHA; 
adequacy  and  qualifications  of  PHA 
personnel,  including  training;  resident 
programs  and  services  through  the 
coordination  of  the  provision  of  so<:ial 
services  from  tribal  or  local  government 
or  other  public  and  private  entities; 
resident  and  development  security; 
resident  selection  and  eviction; 
occupancy;  rent  colieftjon. 
maintenance;  and  equal  opportunity. 

(ii)  Economic  development  costs. 
Eligible  costs  include  job  (mining  for 
residents  and  resident  business 
development  activities,  for  the  purpose 
of  carrying  out  adivities  related  to  the 
modernization-funded  management  and 
physical  improvements.  HUD 
encourages  PHAs,  to  the  greatest  extent 
feasible,  to  hire  residents  as  trainees, 
apprentices,  or  employees  to  tarry  out 
the  modernization  program  imder  this 
part,  and  to  contract  with  resident- 
owned  businesses  for  modernization 
work. 

(iii)  Resident  monngement  costs. 
Eligible  costs  include  technical 
assistance  to  a  resident  council  or 
resident  management  corporation 
(RMC).  as  defined  in  part  9()4.  in  order 
to:  determine  the  feasibilitv  of  resident 
management  to  carry  out  management 
functions  for  a  specific  development  or 
developments;  train  residents  in  skills 
directly  related  to  the  operations  and 
management  of  the  developrTient(s)  for 
potential  employment  by  the  RMC;  train 
RMC  board  members  in  community 
organization,  board  development,  and 
leadership;  and  assist  in  the  formation 
of  an  RMC. 

(iv)  Resident  homeownership  msts 
Eligible  costs  are  limited  to  the  studv  ol 
the  feasibility  of  converting  rental  to 
homeownership  units  and  the 
preparation  of  an  application  for 
conversion  to  homeownership  or  sale  of 
units. 

(v)  Preventive  maintennnre  system 
Eligible  costs  include  the  establishment 
of  a  preventive  maintenance  system  or 
improvement  of  an  existing  system.  A 
preventive  maintenance  system  must 
provide  for  regular  inspections  of 
building  struciures,  systems  and  units 
and  distinguish  between  work  eligible 
for  operating  funds  (routine 
maintenance)  and  work  eligible  for 
modernization  funding  (non-routine 
maintenance). 
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(h)  Drug  elimination  costs.  Eligible 
costs  include  drug  elimination  activities 
invohring  management  or  physical 
improvements,  as  specified  by  HUD. 

U)  LBP  costs.  Eligible  costs  include 
professional  risk  assessments  and 
interim  containment  of  family 
developments/buildings  constructed 
before  1980,  testing  and  abatement  of 
family  developments/buildings 
constructed  before  1978.  and  costs  for 
insurance  coverage  for  pollution 
hazards  associated  with  the  testing, 
abatement,  clean-up  and  disposal  of 
LBP  on  applicable  surfaces  of  family 
developments/buildings  constructed 
before  1978. 

(j)  Administrative  costs. 
Administrative  costs  necessary  for  the 
planning,  design,  implementation  and 
monitoring  of  the  physical  and 
management  improvements  are  eligible 
costs  and  include  the  following: 

(1)  Salaries.  The  salaries  of  non- 
technical and  technical  PHA  personnel 
assigned  full-time  or  part-time  to 
modernization  are  eligible  costs  only 
where  the  scope  and  volume  of  the  work 
are  beyond  that  which  could  be 
reasonably  exp)ected  to  be  accomplished 
by  such  personnel  in  the  performance  of 
their  non-modernization  duties.  A  PHA 
shall  properly  apportion  to  the 
appropriate  program  budget  any  direct 
charges  for  the  salaries  of  assigned  full- 
er part-time  staff  (e.g.,  to  the  CIAP,  CGP 
or  operating  budget); 

(2j  Employee  benefit  contributions. 
PHA  contributions  to  employee  benefit 
plans  on  behalf  of  non-technical  and 
technical  PHA  personnel  are  eligible 
costs  in  direct  proportion  to  the  amount 
of  salary  charged  to  the  CIAP  or  CCP,  as 
appropriate; 

13)  Preparation  of  CIAP  or  CGP 
reauired  documents; 

(4)  Resident  participation.  Eligible 
costs  include  those  associated  with 
ensuring  the  meaningful  participation  of 
residents  in  the  development  of  the 
CIAP  Application  or  the  CGP  Annual 
Submission  and  Comprehensive  Plan 
and  the  implementation  and  monitoring 
of  the  approved  modernization  program; 
and 

(5)  Other  administrative  costs,  such  as 
telephone  and  facsimile,  as  specified  by 
HUD. 

(k)  Audit  costs  (CGP  only).  Eligible 
costs  are  limited  to  the  portion  of  the 
audit  costs  that  are  attributable  to  the 
modernization  program. 

(1)  Architectural /engineering  and 
consultant  fees.  Eligible  costs  include 
fees  for  planning,  identification  of 
needs,  detailed  design  work, 
preparation  of  construction  and  bid 
documents  and  other  required 
documents,  LBP  professional  risk 


assessments  and  testing,  and  inspection 
of  work  in  progress. 

(m)  Relocation  costs.  Eligible  costs 
include  relocation  and  other  assistance 
for  permanent  and  temporary  relocation, 
as  a  direct  result  of  rehabilitation, 
demolition  or  acquisition  for  a 
modernization-funded  activity,  where 
this  assistance  is  required  by  49  CFR 
part  24  or  §968.108. 

(n)  Cost  limitations.  (1)  CIAP  costs,  (i) 
Management  improvement  costs. 
Management  improvement  costs  shall 
not  exceed  a  percentage  of  the  CIAP 
funds  available  to  a  Field  Office  in  a 
particular  FFY,  as  specified  by  HUD. 

(ii)  Planning  costs.  Planning  costs  are 
costs  incurred  before  HUD  approval  of 
the  CIAP  application  and  which  are 
related  to  developing  the  CIAP 
application  or  carrying  out  eligible 
modernization  planning,  such  as 
detailed  design  work,  preparation  of 
solicitations,  and  LBP  professional  risk 
assessment  and  testing.  Planning  costs 
may  be  funded  as  a  single  work  item.  If 
a  PHA  incurs  planning  costs  without 
prior  HUD  approval,  a  PHA  does  so 
with  the  full  understanding  that  the 
costs  may  not  be  reimbursed  upon 
approval  of  the  CIAP  application. 
Planning  costs  shall  not  exceed  5 
percent  of  the  CIAP  funds  available  to 
a  Field  Office  in  a  particular  FFY. 

(2)  CGP  costs,  (i)  Management 
improvement  costs.  Notwithstanding  the 
full  fungibility  of  work  items,  a  PHA 
shall  not  use  more  than  a  total  of  20 
percent  of  its  annual  grant  for 
management  improvement  costs  in 
account  1408,  unless  specifically 
approved  by  HUD  or  the  PHA  has  been 
designated  as  both  an  over-all  hi§h 
performer  and  mod-high  performer 
under  the  PHMAP. 

(ii)  Administrative  costs. 
Notwithstanding  the  full  fungibility  of 
work  items,  a  PHA  shall  not  use  more 
than  a  total  of  10  percent  of  its  annual 
grant  on  administrative  costs  in  account 
1410,  excluding  any  costs  related  to 
lead-based  paint  or  asbestos  testing 
(whether  conducted  by  force  account 
employees  or  by  a  contractor),  in-house 
architectural/engineering  (A/E)  work,  or 
other  special  administrative  costs 
required  by  State  or  local  law,  unless 
specifically  approved  by  HUD. 

(3)  Program  benefit.  Where  the 
physical  or  management  improvement, 
including  administrative  cost,  will 
benefit  programs  other  than  Public 
Housing,  such  as  Section  8  or  local 
revitalization  programs,  eligible  costs 
are  limited  to  the  amount  directly 
attributable  to  the  public  housing 
program. 

(4)  No  duplication.  Any  eligible  cost 
for  an  activity  funded  by  CIAP  or  CGP 


shall  not  also  be  funded  by  any  other 
HUD  program. 

(0)  Ineligible  costs.  Ineligible  costs 
include: 

(1)  Luxury  improvements; 

(2)  Indirect  administrative  costs 
(overhead),  as  defined  in  OMB  Circular 
A-87; 

(3)  Public  housing  operating 
assistance; 

(4)  Direct  provision  of  social  services, 
through  either  force  account  or  contract 
labor,  from  FFY  1996  and  future  FFYs 
funds,  imless  otherwise  provided  by 
law;  and 

(5)  Other  ineligible  activities,  as 
specified  by  HUD. 

(p)  Expanded  eligibility  for  FFY  1995 
and  prior  year  modernization  funds. 
The  FFY  1995  Rescissions  Act 
expanded  the  eligible  activities  that  may 
be  funded  with  CIAP  or  CGP  assistance 
provided  from  FFY  1995  and  prior  FFY 
funds.  Such  activities  include,  but  are 
not  limited  to: 

(1)  New  construction  or  acquisition  of 
additional  public  housing  units, 
including  replacement  units; 

(2)  Modernization  activities  related  to 
the  public  housing  portion  of  housing 
developments  held  in  partnership,  or 
cooperation  with  non-public  housing 
entities;  and 

(3)  Other  activities  related  to  public 
housing,  including  activities  eligible 
under  the  Urban  Revitalization 
Demonstration  (HOPE  VI). 

21.  Section  968.115  is  revised  to  read 
as  follows: 

§  968.1 15    Modernization  and  energy 
conservation  standards. 

All  improvements  funded  under  this 
part  shall: 

(a)  Meet  the  modernization  standards 
as  prescribed  by  HUD; 

(b)  Incorporate  cost-effective  energy 
conservation  measures,  identified  in  the 
PHA's  most  recently  updated  energy 
audit,  conducted  pursuant  to  part  965. 
subpart  C; 

(c)  Where  changing  or  installing  a 
new  utility  system,  conduct  a  life-cycle 
cost  analysis,  reflecting  installation  and 
operating  costs;  and 

(d)  Provide  decent,  safe,  and  sanitary 
living  conditions  in  PHA-owned  and 
PHA-operated  public  housing. 

22.  Section  968.120  is  revised  to  read 
as  follows: 

$968,120    Force  account 

(a)  For  both  CL\P  and  CGP,  a  PHA 
may  undertake  the  activities  using  force 
account  labor,  only  where  specifically 
approved  by  HUD  in  the  CIAP  budget  or 
CGP  Annual  Statement,  except  no  prior 
HUD  approval  is  required  where  the 
PHA  is  designated  as  both  an  overall 


high  performer  and  Modernization  high 
performer  under  the  PHMAP. 

(b)  If  the  entirety  of  modernization 
activity  (including  the  planning  and 
architectural  design  of  the 
rehabiUtation)  is  administered  by  the 
RMC,  the  PHA  shall  not  retain  for  any 
administrative  or  other  reason,  any 
portion  of  the  modernization  funds 
provided,  unless  the  PHA  and  the  RMC 
provide  otherwise  by  contract. 

23.  New  §§968.125.  968.130.  and 
968.135  are  added,  to  read  as  follows: 

$96&12S    Initialion  of modsmiation 
acUvWas. 

After  HUD  has  approved  the 
modernization  program  and  entered  into 
an  ACC  amendment  with  the  PHA.  a 
PHA  shall  imdertake  the  modernization 
activities  and  expenditures  set  forth  in 
its  approved  CIAP  budget  or  CGP 
Annual  Statement/Five- Year  Action 
Plan  in  a  timely,  efficient  and 
economical  manner.  All  approved 
funding  must  be  obligated  within  two 
years  of  approval  and  expended  within 
three  years  of  approval  unless  HUD 
approves  a  longer  time  period  in  the 
PHA's  implementation  schedule,  as  set 
forth  in  the  CIAP  budget  or  CGP  Annual 
Statement.  HUD  may  approve  a  longer 
time  period  for  such  reasons  as  the  large 
size  of  the  grant  or  the  complexity  of  the 
work. 

1968.130    Fund  requisitions. 

To  draw  down  modernization  funds 
against  the  approved  CIAP  budget  or 
CGP  Annual  Statement,  a  PHA  shall 
comply  with  requirements  prescribed  by 
HUD. 

1968.136    Contracting  rsqulrainants. 

In  addition  to  the  requirements 
specified  in  24  CFR  parts  5.  85.  and  965. 
subpart  A.  and  §  968.110(e).  the 
following  provisions  apply: 

(a)  Architect/engineer  and  other  , 
professional  services  contracts.  For 
CIAP  only  and  notwithstanding  24  CFR 
85.36(g),  a  PHA  shall  comply  with  the 
following  HUD  requirements: 

(1)  Where  the  proposed  contract 
amount  exceeds  the  HUD-established 
threshold,  submit  the  contract  for  prior 
HUD  approval  before  execution  or 
issuance;  or 

(2)  Where  the  proposed  contract 
amount  does  not  exceed  the  HUD- 
established  threshold,  certify  that  the 
scope  of  work  is  consistent  with  the 
originally  approved  modernization 
program,  and  that  the  amount  is 
appropriate  and  does  not  result  in  the 
total  HUD-approved  QAP  budget  being 
exceeded. 

(b)  Assurance  of  completion.  For  both 
CIAP  and  CGP  and  notwithstanding  24 


CFR  85.38(h).  for  each  construction 
contract  over  $100,000.  the  contractor 
shall  furnish  a  bid  guarantee  from  each 
bidder  equivalent  to  5%  of  the  bid  price; 
and  one  of  the  following: 

(1)  A  performance  and  payment  bond 
for  100  percent  of  the  contract  price;  or 

(2)  Separate  performance  and 
payment  bonds,  each  for  50%  or  more 
of  the  contract  price;  or 

(3)  A  20%  cash  escrow;  or 

(4)  a  25%  irrevocable  letter  of  credit. 

(c)  Construction  solicitations.  For 

CIAP  only  and  notwithstanding  24  CFR 
85.36(g).  a  PHA  shall  comply  with  HUD 
requirements  to  either. 

(1)  Where  the  estimated  contract 
amount  exceeds  the  HUD-established 
threshold,  submit  a  complete 
construction  soUdtation  for  prior  HUD 
approval  before  issuance;  or 

(2)  Where  the  estimated  contract 
amount  does  not  exceed  the  HUD- 
established  threshold,  certify  receipt  of 
the  required  architect's/engineer's 
certification  that  the  construction 
documents  accurately  reflect  HUD- 
approved  work  and  meet  the 
modernization  and  energy  conservation 
standards  and  that  the  construction 
solicitation  is  complete  and  includes  all 
mandatory  items. 

(d)  Contract  awards.  (1)  For  CIAP 
only,  a  PHA  shall  obtain  HUD  approval 
of  the  proposed  award  of  a  contract  if 
the  contract  work  is  inconsistent  with 
the  originally  approved  modernization 
program  or  the  procurement  meets  the 
criteria  set  forth  in  24  CFR  85.36(g)(2)(i) 
through  (iv).  In  all  other  instances,  a 
PHA  shall  make  the  award  without  HUD 
approval  after  the  PHA  has  certified 
that: 

(i)  The  solicitation  and  award 
procedures  were  conducted  in 
compliance  with  State  or  local  laws  and 
Federal  requirements; 

(ii)  The  award  does  not  meet  the 
criteria  in  24  CFR  85.36(g)(2)(i)  through 
(iv)  for  prior  HUD  approval;  and 

(iii)  Tlie  contractor  is  not  on  the  Lists 
of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs; 

(2)  For  CGP  only,  a  PHA  shall  obtain 
HUD  approval  of  the  proposed  award  of 
a  contract  if  the  procurement  meets  the 
criteria  set  forth  in  24  CFR  85.36(g)(2)(i) 
through  (iv). 

(e)  Contract  modifications.  For  CIAP 
only  and  notwithstanding  24  CFR 
85.36(g),  except  in  an  emergency 
endangering  life  or  property,  a  PHA 
shall  comply  with  HUD  requirements  to 
either: 

(1)  Where  the  proposed  contract 
modification  exceeds  the  HUD- 
established  threshold,  submit  the 


proposed  modification  for  prior  HUD 
approval  before  issuance;  or 

(2)  Where  the  proposed  contract 
modification  does  not  exceed  the  HUD- 
established  threshold,  certify  that  the 
proposed  modification  is  within  the 
scope  of  the  contract  and  that  any 
additional  costs  are  within  the  total 
HUD-approved  CIAP  budget  amount. 

(0  Construction  requirements.  Where 
indicated  by  [>oor  performance,  a  PHA 
may  be  required  to  submit  to  HUD 
periodic  progress  reports  and.  for  prior 
HUD  approval,  construction  completion 
documents  above  a  HUD-specified 
amotmt.  For  CGP  only,  a  PHA  is  notified 
of  additional  construction  requirements 
by  a  notice  of  deficiency  or  a  corrective 
action  order. 

(g)  Reward  for  high  performers.  For 
CIAP  only,  if  a  PHA  is  both  an  overall 
high  performer  and  a  modernization 
high  performer  under  the  Public 
Housing  Management  Assessment 
Program  (PHMAP),  HUD  will  not 
establish  thresholds,  and  the  PHA  is  not 
required  to  obtain  prior  HUD  approval, 
under  paragraphs  (a),  (c),  and  (e)  of  this 
section. 

1968.240    [Radaaignalidss  1968.140] 

24.  Section  968.240  is  redesignated  as 
§968.140. 

25.  A  new  §968.145  is  added  to 
subpart  A.  to  read  as  follows: 

§966.146    Flacsi  closaout 

(a)  Actual  modernization  cost 
certificate  (AMCC).  Upon  expenditure 
by  the  PHA  of  all  funds,  or  termination 
by  HUD  of  the  activities  funded  in  a 
modernization  program,  a  PHA  shall 
submit  the  AMCC,  in  a  form  prescrit)ed 
by  HUD.  to  HUD  for  review  and 
approval  for  audit.  After  audit 
verification.  HUD  shall  approve  the 
AMCC. 

(b)  Audit.  The  audit  shall  follow  the 
guidelines  prescribed  in  24  CFR  part  44, 
Non-Federal  Government  Audit 
Requirements.  If  the  pre-audit  or  post- 
audit  AMCC  indicates  that  there  are 
excess  funds,  a  PHA  shall  immediately 
remit  the  excess  funds  as  directed  by 
HUD.  If  the  pre-aiidit  or  post-audit 
AMCC  discloses  unauthorized  or 
ineligible  expenditures,  a  PHA  shall 
immediately  take  such  corre<:tive 
actions  as  HUD  may  direct. 

26.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Compretiansiv  Improvemant 
Asaistance  Program  (For  PHAs  Ttiat  Own  or 
Oparate  Fewer  Tttan  2S0  Units) 

968.205    Definitions. 

968.210    Procedures  for  obtaining  approval 

of  a  modernization  program. 
968.215     Resident  and  homebuyer 

participation. 
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96S.225  Budget  revisions. 

968.230  Progress  reports. 

968.235  Time  extensions. 

968.240  HUD  review  of  PHA  performance. 

Subpart  B— Comprehensive 
Iwprovetnent  Assistance  Program  (For 
PHAs  That  Own  or  Operate  Fewer  Than 
2S0Unrts)  . 

f96ft^06    DeflnMons. 

In  addition  to  the  definitions  in 
§968.105,  the  following  definitions 
apply  to  this  subpart: 

Emergency  Modernization  (CLAP).  A 
t]rpe  of  modernization  program  for  a 
development  that  is  limited  to  physical 
woric  items  of  an  emergency  nature  that 
poses  an  immediate  threat  to  the  health 
or  safety  of  residents  or  is  related  to  Tire 
safety,  and  that  must  be  corrected 
within  one  year  of  QAP  funding 
approval. 

Mana^ment  capability.  A  PHA  has 
management  capability  if  it  is: 

(1)  Not  designated  as  Troubled  under 
part  901  of  this  chapter.  Public  Housing 
Management  Assessment  Program 
(PHMAP);  or 

(2)  Etesignated  as  Troubled,  but  has  a 
reasonable  prospect  of  acquiring 
management  capability  through  CIAP- 
funded  management  improvements  and. 
administrative  support.  A  Troubled 
PHA  is  eligible  for  Emergency 
Modernization  only,  unless  it  is  making 
reasonable  progress  toward  meeting  the 
performance  targets  established  in  its 
memorandum  of  agreement  or 
equivalent  under  §  901.140  of  this 
chapter  or  has  obtained  alternative 
oversight  of  its  management  functions. 

Modernization  capability.  A  PHA  has 
modernization  capability  if  it  is: 

(1)  Not  designated  as  Modernization 
Troubled  under  part  901  of  this  chapter. 
PHMAP;  or 

(2)  Designated  as  Modernization 
Troubled,  but  has  a  reasonable  prospect 
of  acquiring  modernization  capability 
through  QAP-funded  management 
improvements  and  administrative 
support,  such  as  hiring  staff  or       | 
contracting  for  assistance.  A 
Modernization  Troubled  PHA  is  eligible 
for  Emergency  Modernization  only, 
unless  it  is  making  reasonable  progress 
toward  meeting  the  performance  targets 
established  in  its  memorandum  of 
agreement  or  equivalent  under  §  901.140 
of  this  chapter  or  has  obtained 
alternative  oversight  of  its 
modernization  functions.  Where  a  PHA 
does  not  have  a  funded  modernization 
program  in  progress,  the  Field  Office 
shall  determine  whether  the  PHA  has  a 
reasonable  prospect  of  acquiring 
modernization  capability  through  hiring 
staffer  contracting  for  assistance. 


Other  Modernization  (modernization 
other  than  emergency).  A  type  of 
modernization  program  for  a 
development  that  includes  one  or  more 
physical  work  items,  where  HUD 
determines  that  the  physical 
improvements  are  necessary  and 
sufficient  to  extend  substantially  the 
useful  life  of  the  development,  and/or 
one  or  more  development  specific  or 
PflA-wide  management  work  items 
(including  planning  costs),  and/or  lead- 
based  paint  testing,  professional  risk 
assessments,  interim  containment,  and 
abatement. 

Work  item.  Any  separately 
identifiable  unit  of  work  constituting  a 
part  of  a  modernization  program. 

§  968.21 0    Procedures  for  obtaining 
approval  of  a  modernization  program. 

(a)  HUD  notification.  After 
modernization  funds  for  a  particular 
FFY  become  available,  HUD  shall 
publish  in  the  Federal  Register  a  notice 
of  funding  availability  (NOFA),  the  time 
frame  for  submission  of  the  CIAP 
Application,  and  other  pertinent 
information. 

(b)  PHA  consultation  with  local 
officials  and  residents/homebuyers.  A 
PHA  shall  develop  the  application  in 
consultation  with  local  officials  and 
residents/homebuyers,  as  set  forth  in 
§968.215. 

(c)  PHA  application.  A  PHA  shall 
submit  to  HUD  an  application,  in  a  form 
prescribed  by  HUD.  Where  a  PHA  has 
not  included  some  of  its  developments 
in  the  CIAP  application,  HUD  may  not 
consider  funding  any  non-emergency 
work  at  excluded  developments  or 
subsequently  approve  use  of  leftover 
funds  at  excluded  developments. 

(d)  Completeness  Review.  To  be 
eligible  for  processing,  an  application 
must  be  physically  received-by  HUD  by 
the  time  and  date  specified  in  the 
NOFA.  Immediately  after  the 
application  deadline,  HUD  shall 
perform  a  completeness  review  to 
determine  whether  the  application  is 
complete,  responsive  to  the  NOFA,  and 
acceptable  for  technical  processing. 

(1)  If  the  application  form  or  any  other 
essential  document,  as  specified  in  the 
NOFA,  is  missing,  the  PHA's 
application  will  be  considered 
substantially  incomplete  and,  therefore, 
ineligible  for  further  processing.  HUD 
shall  immediately  notify  the  PHA  in 
writing. 

(2)  If  other  required  documents, 
including  certifications,  as  specified  in 
the  NOFA,  are  missing  or  there  is  a 
technical  mistake,  such  as  no  signature 
on  a  submitted  form,  HUD  shall 
immediately  notify  the  PHA  in  writing 
to  submit  or  correct  the  deficiency 


within  a  specified  period  of  time  from 
the  date  of  HUD's  written  notification. 
This  is  not  additional  time  to 
substantially  revise  the  application. 
Deficiencies  which  may  be  corrected  at 
this  time  are  inadvertently  omitted 
documents  or  clarifications  of 
previously  submitted  material  and  other 
changes  which  are  not  of  such  a  nature 
as  to  improve  the  competitive  position 
of  the  application. 

(3)  If  a  PHA  fails  to  submit  or  correct 
the  items  within  the  required  time 
period,  the  PHA's  application  will  be 
ineligible  for  further  processing.  HUD 
shall  immediately  notify  the  PHA  in 
writing  after  this  occurs. 

(4)  A  PHA  may  submit  an  application 
for  Emergency  Modernization  whenever 
needed. 

(e)  Eligibility  Review.  (1)  Eligibility  for 
processing.  To  be  eligible  for  processing: 

(i)  Each  eligible  development  for 
which  work  is  proposed  has  reached  the 
Date  of  Full  Availability  (DOFA)  and  is 
under  ACC  at  the  time  of  CIAP 
application  submission;  and 

Cii)  Where  funded  under  Major 
Reconstruction  of  Obsolete  Projects 
(MROP)  after  FFY  1988,  the 
development/building/unit  has  reached 
DOFA  or,  where  funded  during  FFYs 
1986-1988,  all  MROP  funds  for  the 
development/building  have  been 
expended. 

[2)  Eligibility  for  processing  on 
reduced  scope.  When  the  following 
conditions  exist,  a  PHA  will  be 
reviewed  on  a  reduced  scope: 

(i)  Section  504  compliance.  Where  a 
PHA  has  not  completed  all  required 
structural  changes  to  meet  the  need  for 
accessible  units,  as  identified  in  the 
PHA's  Section  504  needs  assessment, 
the  PHA  is  eligible  for  processing  only 
for  Emergency  Modernization  or 
physical  work  needed  to  meet  Section 
504  requirements. 

(ii)  Lead-based  paint  (LBP)  testing 
compliance.  Where  a  PHA  has  not 
complied  with  the  statutory  requirement 
to  complete  LBP  testing  on  all  pre-1978 
family  units,  the  PHA  is  eligible  for 
processing  only  for  Emergency 
Modernization  or  work  needed  to 
complete  the  testing. 

(iii)  Fair  Housing  and  Equal 
Opportunity  (FHEO)  compliance.  Where 
a  PHA  has  not  complied  with  FHEO 
requirements  set  forth  in  §  968.110,  as 
evidenced  by  an  enforcement  action, 
finding  or  determination,  the  PHA  is 
eligible  for  processing  only  for 
Emergency  Modernization  or  for  work 
needed  to  remedy  the  civil  rights 
deficiencies— unless  the  PHA  is 
implementing  a  voluntary  compliance 
agreement  or  settlement  agreement 
designed  to  correct  the  area(s)  of 


noncompliance.  The  enforcement 
actions,  findings,  or  determinations  that 
trigger  limited  eligibility  are  described 
in  paragraphs  (e)(2)(iii)  (A)  through  (E) 
of  this  section: 

(A)  A  pending  proceeding  against  the 
PHA  based  upon  a  charge  of 
discrimination  issued  under  the  Fair 
Housing  Act.  A  charge  of  discrimination 
is  a  charge  under  section  810(g)(2)  of  the 
Fair  Housing  Act  (42  U.S.C.  3610(g)(2)), 
issued  by  the  Department's  General 
Counsel  or  legally  authorized  desigiiee; 

(B)  A  pendmg  civil  rights  suit  against 
the  PHA,  referred  by  the  Department's 
General  Counsel  and  instituted  by  the 
Department  of  Justice; 

(C)  Outstanding  HUD  findings  of  PHA 
noncompliance  with  civil  rights  statutes 
and  executive  orders  specified  in  24 
CFR  part  5  and  §968.110  or 
implementing  regulations,  as  a  result  of 
formal  administrative  proceedings; 

(D)  A  deferral  of  the  processing  of 
applications  from  the  PHA  imposed  by 
HUD  under  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d-l)  and 
HUD  implementing  regulations  (24  CFR 
1.8),  the  Attorney  General's  Guidelines 
(28  CFR  50.3),  and  procedures  (HUD 
Handbook  8040.1),  or  under  Section  504 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  794)  and  HUD  implementing 
regulations  (24  CFR  8.57);  or 

IE)  An  adjudication  of  a  violation 
under  any  of  the  civil  rights  authorities 
specified  in  24  CFR  part  5  and  §  968.110 
in  a  civil  action  filed  against  the  PHA 
by  a  private  individual. 

(f)  Technical  processing.  After  all 
CIAP  applications  are  reviewed  for 
eligibility,  HUD  shall  categorize  the 
eligible  PHAs  and  their  developments 
into  two  processing  groups:  Group  1  for 
Emergency  Modernization;  and  Group  2 
for  Other  Modernization.  PHA 
developments  may  be  included  in  both 
groups  and  the  same  development  may 
be  in  each  group.  However,  a  PHA  is 
only  required  to  submit  one  CIAP 
application.  Group  1  developments  are 
not  subject  to  the  technical  review 
rating  and  ranking  and  the  long-term 
viability  and  reasonable  cost 
determination.  Group  2  developments 
are  subject  to  the  technical  review  rating 
and  ranking  and  the  long-term  viability 
and  reasonable  cost  determination. 
Preference  will  be  given  to  PHAs  which 
request  assistance  for  developments 
having  conditions  which  threaten  the 
health  or  safety  of  the  residents  or 
"having  a  significant  number  of  vacant, 
substandard  units,  and  which  have 
demonstrated  a  capability  of  carrying 
out  the  proposed  activities. 

(g)  Rating  on  technical  review  factors. 
After  categorizing  the  eligible  PHAs/ 
developments  into  Group  1  and  Group 


2,  HUD  shall  review  and  rate  each 
Group  2  PHA  on  each  of  the  following 
technical  review  factors: 

(1)  Extent  and  urgency  of  need, 
including  need  to  comply  with 
statutory,  regulatory  or  court-ordered 
deadlines; 

(2)  Extent  of  vacancies,  where  the 
vacancies  are  not  due  to  insufficient 
demand; 

(3)  PHA's  modernization  capability; 

(4)  PHA's  management  capaoility; 

(5)  Degree  of  resident  involvement  in 
PHA  operations; 

(6)  Degree  of  PHA  activity  in  resident 
initiatives,  including  resident 
management,  economic  development, 
and  drug  elimination  efforts; 

(7)  De^e  of  resident  employment; 

(8)  Local  government  support  for 
proposed  modernization;  and 

(9)  Such  additional  factors  as  the 
Secretary  determines  necessary  and 
appropriate. 

(h)  Ranking  and  selection  for  Joint 
Review.  After  rating  all  Group  2  PHAs/ 
developments,  HUD  shall  then  rank 
each  Group  2  PHA  based  on  its  total 
score,  list  Group  2  PHAs  in  descending 
order,  subject  to  confirmation  of  need 
and  cost  at  Joint  Review,  and  identify 
for  Joint  Review  selection  the  highest 
PHA  ranking  applications  in  Group  2 
and  other  Group  2  PHAs  with  lower 
ranking  applications,  but  with  high 
priority  needs,  which  most  reasonably 
approximate  the  amount  of 
modernization  which  can  be  funded. 
High  priority  needs  are  non-emergency 
needs,  but  related  to:  health  or  safety; 
vacant,  substandard  units;  structural  or 
system  integrity;  or  compliance  with 
statutory,  regulatory  or  court-ordered 
deadlines.  All  Group  1  applications  are 
automatically  selected  for  Joint  Review. 

(i)  Joint  Review.  The  purpose  of  Joint 
Review  is  for  HUD  to  discuss  with  a 
PHA  the  proposed  modernization 
program,  as  set  forth  in  the  CIAP 
Application,  review  long-term  viability 
and  cost  reasonableness  determinations, 
and  determine  the  size  of  the  grant,  if 
any,  to  be  awarded.  HUD  shall  notify 
each  PHA  whose  application  has  been 
selected  for  further  processing  as  to 
whether  Joint  Review  will  be  conducted 
on-site  or  off-site  (e.g.,  by  telephone  or 
in-office  meeting).  A  PHA  shall  prepare 
for  Joint  Review  by  preparing  a  draft 
CIAP  budget  and  reviewing  the  other 
items  to  be  covered  during  Joint  Review, 
as  prescribed  by  HUD.  If  conducted  on- 
site.  Joint  Review  may  include  an 
inspection  of  the  proposed  physical 
work.  PHAs  not  selected  for  Joint 
Review  will  be  advised  in  writing  of  the 
reasons  for  non-selection. 

(j)  Funding  decisions.  After  all  Joint 
Reviews  are  completed,  HUD  shall 


adjust  the  PHAs,  developments,  and 
work  items  to  be  funded  and  the 
amounts  to  be  awarded,  on  the  basis  of 
information  obtained  from  Joint 
Reviews,  environmental  reviews,  and 
FHEO  review,  and  make  the  funding 
decisions.  A  PHA  will  not  be  selected 
for  CIAP  funding  if  there  is  a 
duplication  of  funding.  HUD  shall  select 
all  bona  fide  emergencies  in  Croup  1 
before  funding  Group  2  applications. 
After  funding  announcement,  HUD  shall 
request  a  funded  PHA  to  submit  a  CIAP 
budget,  including  an  implementation 
schedule,  and  any  other  required 
documents,  including  the  ACC 
amendment.  PHAs  not  selecied  for 
funding  will  be  advised  in  writing  of  the 
reasons  for  non-selection. 

(k)  ACC  amendment.  After  HUD 
approval  of  the  CIAP  budget,  HUD  and 
the  PHA  shall  enter  into  an  ACC 
amendment  in  order  for  the  PHA  to 
draw  down  modernization  funds.  The 
ACC  amendment  shall  require  low- 
income  use  of  the  housing  for  not  less 
than  20  years  from  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC).  The  PHA 
Executive  Director,  where  authorized  by 
the  Board  of  Commissioners  and 
permitted  by  State  law.  may  sign  the 
ACC  amendment  on  behalf  of  the  PHA. 
HUD  has  the  authority  to  condition  an 
ACC  amendment  [e.g..  to  require  a  PHA 
to  hire  a  modernization  coordinator  or 
contract  administrator  to  administer  its 
modernization  program). 

(I)  Declaration  of  trust.  As  HUD  may 
require,  the  PHA  shall  execute  and  file 
for  record  a  Declaration  of  Trust,  as 
provided  under  the  ACC.  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the 
PHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC,  the  Act,  and  HUD  regulations  and 
requirements. 

§  968.21 5    Resident  and  homebuyer 
participation. 

A  PHA  shall  establish  a  Partnership 
Process,  as  defined  in  §968.10.5.  to 
develop,  implement  and  monitor  the 
CIAP.  Before  submission  of  the  CIAP 
application,  a  PHA  shall  consult  with 
the  residents,  the  resident  organization, 
or  the  resident  management  torporation 
(see  part  964,  subpart  C  of  this  chapter) 
(herein  referred  to  as  the  resident)  of  the 
development(s)  b»ing  proposed  for 
modernization,  regarding  its  intent  to 
submit  an  application  and  to  solicit 
resident  comments.  A  PHA  shall  give 
residents  a  reasonable  opportunity  to 
present  their  views  on  the  proposed 
modernization  and  alternatives  to  it  and 
shall  give  full  and  serious  consideration 
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to  resident  recommendations.  A  PHA 
shall  respond  in  writing  to  the  residents, 
indicating  its  acceptance  or  rejection  of 
resident  recommendations,  consistent 
Mrith  HUD  requirements  and  the  PHA's 
own  determination  of  efficiency, 
economy,  and  need.  After  HUD 
approval  of  the  modernization  program, 
a  PHA  shall  inform  the  residents  of  the 
approved  work  items  and  its  progress 
during  implementation.  Where  HUB 
does  not  approve  the  modernization 
program,  a  PHA  shall  so  inform  the 
residents. 

{M8w22S    Budget  revisions. 

(a)  A  PHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
HUD-approved  OAP  budget.  A  PHA 
shall  submit  a  budget  revision,  in  a  form 
prescribed  by  HUD,  if  the  PHA  plans  to 
deviate  from  the  originally  approved 
modernization  program,  as  it  was 
competitively  funded,  by  deleting  or 
substantially  revising  approved  work 
items  or  adding  new  work  items  that  are 
unrelated  to  the  originally  approved 
modernization  program,  or  to  change 
the  method  of  accomplishment  h-om 
contract  to  force  account  labor,  except 
as  provided  in  paragraph  (b)(4)  of  this 
section. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a  PHA 
shall  comply  with  the  following 
requirements: 

(1)  A  PHA  is  not  required  to  obtain 
prior  HUD  approval  if,  in  order  to 
complete  the  originally  approved 
modernization  program,  the  PHA  needs 
to  delete  or  revise  approved  work  items 
or  add  new  related  work  items 
consistent  witb  the  original 
modernization  program.  In  such  case,  a 
PHA  shall  certify  that  the  revisions  are 
necessary  to  carry  out  the  approved 
work  and  do  not  result  in  substantial 
changes  to  the  competitively  funded 
modernization  program. 

(2)  A  PHA  shall  not  incur  any 
modernization  cost  on  behalf  of  any 
development  that  is  not  covered  by  the 
original  QAP  application. 

(3)  Where  there  are  hinds  leftover 
after  completion  of  the  originally 
approved  modernization  program,  a 
PHA  may,  without  prior  HUD  approval, 
use  the  remaining  funds  to  carry  out 
eligible  modernization  activities  at 
developments  covered  by  the  original 
CLAP  application. 

(4)  Ifa  PHA  is  both  an  overall  high 
performer  and  a  modernization  high 
performer  under  the  Public  Housing 
Management  Assessment  Program 
(PHMAP),  the  PHA  is  not  required  to 
obtain  prior  HUD  approval  to  change 
the  method  of  accomplishment  from 
contract  to  force  account  labor. 


§  968.230    Progress  reports. 

For  each  six-month  period  ending 
March  31  and  September  30,  until 
completion  of  the  modernization 
program  or  expenditure  of  all  funds,  a 
PHA  shall  submit  to  HUD  a  progress 
report,  in  a  form  prescribed  by  HUD. 
Where  HUD  determines  that  a  PHA  is 
having  implementation  problems,  HUD 
may  require  more  frequent  reporting. 

§  96a235    Time  extensions. 

A  PHA  shall  not  obligate  or  expend 
funds  after  the  obligation  or  expenditure 
deadline  date  approved  by  HUD  in  the 
original  implementation  schedule 
without  a  time  extension,  as  follows: 

(a)  Certification.  A  PHA  may  extend 
an  obligation  or  expenditure  deadline 
date  no  later  than  30  calendar  days  after 
the  existing  deadline  date,  without  prior 
HUD  approval,  for  a  period 
commensurate  with  the  delay,  where 
the  PHA  certifies  that  the  delay  is  due 
to  reasons  outside  of  the  PHA's  control, 
such  as: 

(1)  Need  to  use  leftover  funds  from  a 
completed  modernization  program  for 
additional  work; 

(2)  Unforeseen  delays  in  contracting 
or  contract  administration; 

(3)  Litigation;  and 

(4)  Delay  by  HUD  or  other 
institutions.  Delay  by  the  PHA's  staffer 
Board  of  Commissioners  or  a  change  in 
the  Executive  Director  is  not  considered 
to  be  outside  of  the  PHA's  control. 

(b)  Prior  HUD  approval.  Where  a  PHA 
is  unable  to  meet  an  obligation  or 
expenditure  deadline  date  and  the  delay 
is  due  to  reasons  within  the  PHA's 
control,  the  PHA  may  request  HUD 
approval  of  a  time  extension  no  later 
than  30  calendar  days  after  the  deadline 
date,  to  avoid  recapture  of  funds.  The 
request  shall  include  an  explanation  of 
the  delay,  steps  take  to  prevent  future 
delay,  and  the  requested  extension. 

§96a240    HUO  review  of  PHA 
performance. 

HUD  shall  periodically  review  PHA 
performance  in  carrying  out  its 
approved  modernization  program  to 
determine  compliance  with  HUD 
requirements,  the  adequacy  of  a  PHA's 
inspections  as  evidenced  by  the  quality 
of  work,  and  the  timeliness  of  the  work. 
HUD's  review  may  be  conducted  either 
in-office  or  on-site.  Where  conducted  in- 
office.  a  PHA  shall  forward  any 
requested  documents  to  HUD  for  post- 
review.  Where  deficiencies  are  noted,  a 
PHA  shall  take  such  corrective  actions 
as  HUD  may  direct. 

27.  The  heading  for  subpart  C  is 
revised  to  read  as  follows: 


Sutipart  C— Comprehensive  Grant 
Program  (for  PHAs  That  Own  or 
Operate  250  or  Mora  Public  Housing 
Units) 

$968,901    [Removed] 

28.  Section  968.301  is  removed. 

§968.305    [Amended] 

29.  Section  968.305  is  amended  by: 

a.  Removing  the  definition  for 
"comprehensive  annt  number'';  and 

b.  Removing  references  to 

"§  968.310(a)(3)",  "968.320(d)(5)",  and 
"968.320(d)",  wherever  they  appear, 
and  adding  in  their  place,  respectively, 
references  to  "968.112(f)", 
"968.315(e)(5)",  and  "968.315(e)". 

§968.310    [Removed] 

30.  Section  968.310  is  removed. 

§968.315    [Redesignated  as  §968.310] 

31.  Section  968.315  is  redesignated  as 
§968.310;  and  newly  redesignated 

§  968.310  is  amended  by: 

a.  Removing  from  paragraph  (a)(1)  the 
phrase,  "under  this  subpart,"; 

b.  Removing  from  paragraph  (b)(1)  the 
references  to  "968.320"  and  "968.330" 
and  adding  in  their  place  references  to 
"968.315"  and  "968.325",  respectively; 

c.  Removing  from  paragraph  (c)(5)  the 
references  to  "part  905"  and 

"§  905.135"  and  adding  in  their  place 
references  to  "part  950"  and 
"§950.135",  respectively; 

d.  Removing  paragraph  (d);  and 

e.  Revising  the  section  heading  to 
read,  "§968.310  Determination  of 
formula  amount." 

32.  A  new  §  968.315  is  added,  to  read 
as  follows: 

§968.315    CompretMnsive  Pian  (inctuding 
Five-Year  Action  Plan). 

(a)  Submission.  As  soon  as  possible 
after  modernization  funds  first  become 
available  for  allocation  under  this 
subpart,  HUD  shall  notify  PHAs  in 
writing  of  their  formula  amount.  For 
planning  purposes,  PHAs  may  use  the 
amount  they  received  under  COP  in  the 
prior  year  in  developing  their 
comprehensive  plan,  or  they  may  wait 
for  the  annual  HUD  notification  of 
formula  amount  under  §  968.310(b)(1). 

(b)(1)  Resident  participation.  A  PHA 
is  required  to  develop,  implement, 
monitor  and  annually  amend  portions  of 
its  comprehensive  plan  in  consultation 
with  residents  of  the  developments 
covered  by  the  comprehensive  plan.  In 
addition,  th^PHA  shall  consult  with 
resident  management  corporations 
(RMCs)  to  the  extent  that  an  RMC 
manages  a  development  covered  by  the 
comprehensive  plan.  The  PHA,  in 
partnership  with  the  residents,  must 
develop  and  implement  a  process  for 
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resident  participation  that  ensures  that 
residents  are  involved  in  a  meaningful 
way  in  all  phases  of  the  CGP.  Such 
involvement  shall  involve 
implementing  the  Partnership  Process 
as  a  critical  element  of  the  CGP. 

(2)  Establishment  of  Partnership 
Process.  The  PHA,  in  partnership  with 
the  residents  of  the  developments 
covered  by  the  plan  (and  which  may 
include  resident  leaders,  resident 
councils,  resident  advisory  councils/ 
boards,  and  RMCs)  must  establish  a 
Partnership  Process  to  develop  and 
implement  the  goals,  needs,  strategies 
and  priorities  identified  in  the 
comprehensive  plan.  After  residents 
have  organized  to  participate  in  the 
CGP,  they  may  decide  to  establish  a 
volunteer  advisory  group  of  experts  in 
various  professions  to  assist  them  in  the 
CGP  Partnership  Process.  The 
Partnership  Process  shall  be  designed  to 
achieve  the  following: 

(i)  To  ensure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  comprehensive 
plan  including,  but  not  limited  to,  the 
physical  and  management  needs 
assessments,  viability  analysis,  Five- 
Year  Action  Plan,  and  Annual 
Statement.  If  necessary,  the  PHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 

(ii)  To  enable  residents  to  participate, 
on  a  PHA-wide  or  area-wide  basis,  in 
ongoing  discussions  of  the 
comprehensive  plan  and  strategies  for 
its  implementation,  and  in  all  meetings 
necessary  to  ensure  meaningful 
participation. 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(b)(4)  of  this  section  and  the  public 
hearing  under  paragraph  (b)(5)  of  this 
section,  the  PHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  PHA  that  ensures  notice  to  all 
duly  elected  resident  councils. 

(4)  Advance  meeting  for  residents. 
The  PHA  shall  hold,  within  a  reasonable 
amount  of  time  before  the  public 
hearing  imder  paragraph  (b)(5)  of  this 
section,  a  meeting  for  residents  and  duly 
elected  resident  councils  at  which  the 
PHA  shall  explain  the  components  of 
the  comprehensive  plan.  The  meeting 
shall  be  open  to  all  residents  and  duly 
elected  resident  councils. 

(5)  Public  hearing.  The  PHA  shall 
hold  at  least  one  public  hearing,  and 
any  appropriate  number  of  additional 


hearings,  to  present  information  on  the 
comprehensive  plan/annual  submission 
and  the  status  of  prior  approval 
programs.  The  public  hearing  shall 
provide  ample  opportunity  for 
residents,  local  government  officials, 
and  other  interested  parties  to  express 
their  priorities  and  concerns.  The  PHA 
shall  give  full  consideration  to  the 
comments  and  concerns  of  residents, 
local  government  officials,  and  other 
interested  parties. 

(c)  Local  government  participation.  A 
PHA  shall  consult  with  and  provide 
information  to  appropriate  local 
government  officials  with  respect  to  the 
development  of  the  comprehensive  plan 
to  ensure  that  there  is  coordination 
between  the  actions  taken  under  the 
^nsolidated  plan  (see  24  CFR  part  91) 
for  project  and  neighborhood 
improvements  where  public  housing 
units  are  located  or  proposed  for 
construction  and/or  modernization  and 
improvement  and  to  coordinate  meeting 
public  and  human  service  needs  of  the 
public  and  assisted  housing  projects  and 
their  residents.  In  the  case  of  a  PHA 
with  developments  in  multiple 
jurisdictions,  the  PHA  may  meet  this 
requirement  by  consulting  with  an 
advisory  group  representative  of  all  the 
jurisdictions.  At  a  minimum,  such 
consultation  must  include  providing 
such  officials  with: 

(1)  Advance  written  notice  of  the 
public  hearing  required  under 
paragraph  (b)(5)  of  this  section; 

(2)  A  copy  of  the  summary  of  total 
preliminary  estimated  costs  to  address 
physical  needs  by  each  development 
and  management/operations  needs 
PHA-wide  and  a  specific  description  of 
the  PHA's  process  for  maximizing  the 
level  of  participation  by  residents  and  a 
summary  of  the  general  issues  raised  on 
the  plan  by  residents  and  others  during 
the  public  comment  process  and  the 
PHA's  response  to  the  general  issues. 
PHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  PHA's  files 
and  made  available  to  residents, 
resident  organizations,  and  other 
interested  parties  upon  request;  and 

(3)  An  opportunity  to  express  their 
priorities  and  concerns  to  ensure  due 
consideration  in  the  PHA's  planning 
process; 

(d)  Participation  in  coordinating 
entities.  To  the  extent  that  coordinating 
entities  are  set  up  to  plan  and 
inpplement  the  consolidated  plans 
(under  24  CFR  part  91),  the  PHA  shall 
participate  in  these  entities  to  ensure 
coordination  with  broader  community 
development  strategies. 

(e)  Contents  of  comprehensive  plan. 
The  comprehensive  plan  shall  identify 


all  of  the  physical  and  management 
improvements  needed  for  a  PHA  and  ail 
of  its  developments,  and  that  represent 
needs  eligible  for  funding  under 
§968.112.  The  plan  also  shall  include 
preliminary  estimates  of  the  total  cost  of 
these  improvements.  The  plan  shall  set 
forth  general  strategies  for  addressing 
the  identified  needs,  and  highlight  any 
special  strategies,  such  as  major 
redesign  or  partial  demolition  of  a 
development,  that  are  necessary  to 
ensure  the  long-term  physical  and  social 
viability  of  the  development.  Where 
long-term  physical  and  social  viability 
of  the  development  is  dependent  upon 
revitalizalion  of  the  surrounding 
neighborhood  in  the  provision  of  or 
coordination  of  public  services,  or  the 
consolidation  or  coordination  of  drug 
prevention  and  other  human  service 
initiatives,  the  PHA  shall  identify  these 
needs  and  strategies.  In  addition,  the 
PHA  shall  identify  the  funds  or  other 
resources  in  the  consolidated  plan  that 
are  to  be  used  to  help  address  these 
needs  and  strategies  and  the  activities  in 
the  comprehensive  plan  that  strengthen 
the  consolidated  plan.  Each 
comprehensive  plan  shall  contain  the 
following  elements: 

(1)  Executive  summary.  A  PHA  shall 
include  as  part  of  its  comprehensive 
plan  an  executive  summary  to  facilitate 
review  and  compreheiision  by 
development  residents  and  by  the 
public.  The  executive  summary  shall 
include  the  following: 

(i)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and  PHA- 
wide  physical  and  management  needs; 

and 

(ii)  A  specific  description  of  the 
PHA's  process  for  maximizing  the  level 
of  participation  by  residents  during  the 
development,  implementation  and 
monitoring  of  the  Comprehensive  Plan, 
a  summary  of  the  general  issues  raised 
on  the  plan  by  residents  and  others 
during  the  public  comment  process  and 
the  PHA's  response  to  the  general 
issues.  PHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  PHA's  files 
and  made  available  to  residents,  duly 
elected  resident  councils,  and  other 
interested  parties,  upon  request; 

(2)  Physical  needs  assessment,  (i) 
Requirements.  The  physical  needs 
assessment  identifies  all  of  the  work 
that  a  PHA  would  need  to  undertake  to 
bring  each  of  its  developments  up  to  the 
modernization  and  energy  conservation 
standards,  as  required  by  the  Act,  to 
comply  with  lead-based  paint  testing 
and  abatement  requirements  under  this 
part,  and  to  comply  with  other  program 
requirements  under  §  968.1 10.  The 
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physical  needs  assessment  is  completed 
without  regard  to  the  availability  of 
funds,  and  shall  include  the  following: 

(A)  A  brief  summary  of  the  physical 
improvements  necessary  to  bring  each 
such  development  to  a  level  at  least 
equal  to  applicable  HUD  standards  with 
respect  to  modernization  standards, 
energy  conservation  and  life-cycle  cost 
effiactive  performance  standards,  lead- 
based  paint  testing  and  abatement 
standards.  This  summary  must  indicate 
the  relative  urgency  of  need.  If  the  PHA 
has  no  physical  improvement  needs  at 

a  particular  development  at  the  time  it 
completes  its  comprehensive  plan,  it 
must  so  indicate.  Similarly,  if  the  PHA 
intends  to  demolish,  partially  demolish, 
convert,  or  dispose  of  a  development  (or 
units  within  a  development)  it  must  so 
indicate  in  the  summary  of  physical 
improvements; 

(B)  The  replacement  needs  of 
equipment  systems  and  structural 
elements  that  will  be  required  to  be  met 
(assuming  routine  and  timely 
maintenance  is  performed)  during  the 
period  covered  by  the  action  plan; 

(C)  A  preliminary  estimate  of  the  cost 
to  complete  the  physical  work; 

(D)  Any  physical  disparities  between 
buildings  occupied  predominantly  by 
one  racial  or  ethnic  group  and,  in  such 
cases,  thd  physical  improvements 
required  to  correct  the  conditions;  and 

(E)  hi  addition,  with  respect  to  vacant 
or  non-homebuyer  occupied  Turnkey  III 
units,  the  estimated  number  of  units 
that  the  PHA  is  proposing  for 
substantial  rehabilitation  and 
subsequent  sale,  in  accordance  with 

"^968,1 12(d)(3). 

(ii)  Source  of  data.  The  PHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  physical  needs  assessment 
under  this  paragraph  (e)(2)  and  shall 
retain  such  source  documents  in  its 
files; 

(3)  Management  needs  assessment  (i) 
Requirements.  The  plan  shall  include  a 
comprehensive  assessment  of  the 
improvements  needed  to  upgrade  the 
management  and  operation  of  the  PrtA 
and  of  each  viable  development  so 
decent,  safe,  and  sanitary  living 
conditions  will  be  provided.  The 
management  needs  assessment  shall 
include  the  following,  with  the  relative 
urgency  of  need  indicated: 

(A)  An  identification  of  the  most 
current  needs  related  to  the  following 
areas  (to  the  extent  that  any  of  these 
needs  is  addressed  in  a  HUD-approved 
memorandum  of  agreement  or 
improvement  plan,  the  PHA  may  simply 
include  a  cross-reference  to  these 
documents): 
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(1)  The  management,  financial,  and 
accounting  control  systems  of  the  PHA; 

(2)  The  adequacy  and  qualifications  of 
personnel  employed  by  the  PHA  in  its 
management  and  operation,  for  each 
significant  category  of  employment; 

{3)  The  adequacy  and  efficacy  of: 

(/)  Resident  programs  and  services; 

(ii)  Resident  and  development 
security; 

(Hi)  Resident  selection  and  eviction; 

(iv)  Occupancy; 

(v)  Maintenance; 

(vi)  Resident  management  and 
resident  capacity  building  programs; 

(vii)  Resident  opportunities  for 
employment  and  business  development 
and  other  self-sufficiency  opportunities 
for  residents;  and 

(viii)  Homeownership  opportunities 
for  residents; 

(B)  Any  additional  deficiencies 
identified  through  PHMAP,  audits  and 
HUD  monitoring  reviews  that  are  not 
addressed  under  paragraph  (e)(3)(i)(A) 
of  this  section.  To  the  extent  that  any  of 
these  is  addressed  in  a  HUD-approved 
memorandum  of  agreement  or 
improvement  plan,  the  PHA  may 
include  a  cross-reference  to  these 
documents; 

(C)  Any  other  management  and 
operations  needs  that  the  PHA  wants  to 
address  at  the  PHA-wide  or 
development  level;  and 

(D)  A  PHA-wide  preliminary  cost 
estimate  for  addressing  all  the  needs 
identified  in  the  management  needs 
assessment,  without  regard  to  the 
availability  of  funds; 

(ii)  Sources  of  funds.  The  PHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  management  needs 
assessment  under  this  paragraph  (e)(3) 
and  shall  retain  such  source  documents 
in  its  files; 

(4)  Demonstration  of  long-term 
physical  and  social  viability,  (i)  General. 
The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (e)(2)  and 
(e)(3)  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability,  including  achieving  structural/ 
system  soundness  and  full  occupancy, 
of  the  development  at  a  reasonable  cost. 
For  cost  reasonableness,  the  PHA  shall 
determine  whether  the  unfunded  hard 
costs  satisfy  the  definition  of 
"reasonable  cost."  Where  the  PHA 
wishes  to  fund  a  development,  for  other 
than  emergencies,  where  hard  costs 
exceed  that  reasonable  cost,  the  PHA 
shall  submit  written  justification  to  the 
Field  Office.  If  the  Field  Office  agrees 
with  the  PHA's  request,  the  Field  Office 


shall  forward  its  recommendation  to 
Headquarters  for  final  decision.  Where 
the  estimated  per  unit  unfunded  hard 
cost  is  equal  to  or  less  than  the  per  unit 
TDC  for  the  smallest  bedroom  size  at  the 
development,  no  further  computation  of 
the  TDC  limit  is  required.  The  PHA 
shall  keep  documentation  in  its  files  to 
support  all  cost  determinations.  The 
Field  Office  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  annual  submission  and  the 
performance  and  evaluation  report.  As 
necessary,  HUD  will  review  the  PHA's 
documentation  in  support  of  its  cost 
reasonableness,  taking  into  account 
broader  efforts  to  revitalize  the 
neighborhoods  in  which  the 
development  is  located; 

(ii)  Determination  of  non-viability. 
Where  a  PHA's  analysis  of  a 
development  under  paragraph  (e)  of  this 
section  establishes  that  completion  of 
the  Identified  improvements  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
PHA  shall  not  expend  CGP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  PHA 
shall  specify  in  its  comprehensive  plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g.,  demolition  or  disposition  under  24 
CFR  part  970); 

(5)  Five-year  action  plan,  (i)  General. 
The-comprehensive  plan  shall  include  a 
rolling  five-year  action  plan  to  carry  out 
the  improvements  and  replacements  (or 
a  portion  thereof)  identified  under 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section.  In  developing  its  five-year 
action  plan,  the  PHA  shall  assume  that 
the  current  year  funding  or  formula 
amount  will  be  available  for  each  year 
of  its  five-year  action  plan,  whichever 
the  PHA  is  using  for  planning  purposes, 
plus  the  PHA's  estimate  of  the  funds 
that  will  be  available  from  other 
sources,  such  as  state  and  local 
governments.  All  activities  specified  in 
a  PHA's  five-year  action  plan  are 
contingent  upon  the  availability  of 
funds; 

(ii)  Requirements.  Under  the  action 
plan,  a  PHA  must  indicate  how  it 
intends  to  use  the  funds  available  to  it 
under  the  CGP  to  address,  over  a  five- 
year  period,  the  deficiencies  (or  a 
portion  of  the  deficiencies)  identified  in 
its  physical  and  management  needs 
assessments,  as  follows: 

(A)  Physical  condition.  With  respect 
to  the  physical  condition  of  a  PHA's 
developments,  a  PHA  must  indicate  in 
its  action  plan  how  it  intends  to 
address,  over  a  five-year  period,  the 


deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its  physical 
needs  assessment  so  as  to  bring  each  of 
its  developments  up  to  a  level  at  least 
equal  to  the  modernization  and  energy 
conservation  standards.  This  includes 
specifying  the  work  to  be  undertaken  by 
the  PHA  in  major  work  categories  (e.g., 
kitchens,  electrical  systems,  etc.); 
establishing  priorities  among  the  major 
work  categories  by  development  and 
year,  based  upon  the  relative  urgency  of 
need;  and  estimating  the  cost  of  each  of 
the  identified  major  work  categories.  In 
developing  its  action  plan,  a  PHA  shall 
give  priority  to  the  following: 

(1)  Activities  required  to  correct 
emergency  conditions; 

(2)  Activities  required  to  meet 
statutory  or  other  legally  mandated 
requirements  (e.g.,  compliance  with  a 
court-ordered  desegregation  plan  or 
voluntary  compliance  agreement); 

(3)  Activities  required  to  meet  the 
needs  identified  in  the  Section  504 
needs  assessment  within  the  regulatory 
timeframe;  and 

(4)  Activities  required  to  complete 
lead-based  paint  testing  and  abatement 
requirements; 

(B)  Management  and  operations.  A 
PHA  must  address  in  its  action  plan  the 
management  and  operations 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its 
management  needs  assessment,  as 
follows: 

(1)  With  respect  to  the  management 
and  operations  needs  of  the  PHA,  the 
PHA  must  identify  how  it  intends  to 
address  with  CGP  funds,  if  necessary, 
the  deficiencies  (or  a  portion  thereof) 
identified  in  its  management  needs 
assessment,  including  work  identified 
through  PHMAP,  audits,  HUD 
monitoring  reviews,  and  self- 
assessments.  The  action  plan  must 
indicate  the  relative  urgency  of  need; 

(2)  A  preliminary  PHA-wide  cost 
estimate,  by  major  work  category. 

(iii)  Procedure  for  maintaining  current 
five-year  action  plan.  The  PHA  shall 
maintain  a  current  five-year  action  plan 
by  annually  amending  its  five-year 
action  plan,  in  conjunction  with  the 
annual  submission; 

(6)  Local  government  statement.  The 
comprehensive  plan  shall  include  a 
statement  signed  by  the  chief  executive 
officer  of  the  unit  of  general  local 
government  (or,  in  the  case  of  a  PHA 
with  developments  in  multiple 
jurisdictions,  from  the  CEO  of  each  such 
jurisdiction)  certifying  to  the  following: 

(i)  The  PHA  developed  the 
comprehensive  plan/five-year  action 
plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 


development  residents  covered  by  the 
comprehensive  plan/five-year  action 
plan,  in  accordance  with  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section; 

(ii)  The  comprehensive  plan/five-year 
action  plan  or  amendments  thereto  are 
consistent  with  the  appropriate 
governing  body's  assessment  of  its  low 
income  housing  needs  (as  evidenced  by 
its  consolidated  plan  under  24  CFR  part 
91.  if  applicable),  and  that  the 
appropriate  governing  body  will 
cooperate  in  providing  resident 
programs  and  services;  and 

(iii)  The  PHA's  proposed  drug 
elimination  activities  are  coordinated 
with,  and  supportive  of,  local  drug 
elimination  strategies  and  neighborhood 
improvement  programs,  if  applicable; 
and 

(7)  PHA  resolution.  The  plan  shall 
include  a  resolution,  in  a  form 
prescribed  by  HUD,  adopted  by  the  PHA 
Board  of  Commissioners,  and  signed  by 
the  Board  Chairman  of  the  PHA, 
approving  the  comprehensive  plan  or 
any  amendments. 

if)  Amendments  to  the  comprehensive 
plan. — ^(1)  Extension  of  time  for 
performance.  A  PHA  shall  have  the 
right  to  amend  its  comprehensive  plan 
(including  the  action  plan)  to  extend  the 
time  for  performance  whenever  HUD 
has  not  provided  the  amount  of 
assistance  set  forth  in  the 
comprehensive  plan  or  has  not  provided 
the  assistance  in  a  timely  manner; 

(2)  Amendments  to  needs 
assessments.  The  PHA  shall  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  five-year  action  plan  or 
annual  statement  that  are  not  refiected 
in  its  current  needs  assessments  (except 
in  the  case  of  emergencies).  The  PHA 
may  propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  annual  submission 
(see  §968.325)  or  at  any  other  time. 
These  amendments  shall  be  reviewed  by 
HUD  in  accordance  with  §  968.320. 

(3)  Six-year  revision  of  comprehensive 
plan.  Every  sixth  year  following  the 
initial  year  of  participation,  the  PHA 
shall  submit  to  HUD,  with  its  annual 
submission,  a  complete  update  of  its 
comprehensive  plan.  A  PHA  may  elect 
to  revise  some  or  all  parts  of  the 
comprehensive  plan  more  frequently. 

(4)  Annual  revision  of  five-year  action 
plan.  Annually,  the  PHA  shall  submit  to 
HUD,  with  its  annual  submission,  an 
update  of  its  five-year  action  plan, 
eliminating  the  previous  year  and 
adding  an  additional  year.  The  PHA 
shall  identify  changes  in  work 
categories  (other  than  those  included  in 
the  new  fifth  year)  from  the  previous 


year  five-year  action  plan  when  making 
this  annual  submission. 

(5)  Required  submissions.  Any 
amendments  to  the  comprehensive  plan 
under  this  section  must  be  submitted 
with  the  PHA  resolution  under 
§  968.315(e)(7). 

(g)  Prerequisite  for  receiving 
assistance. — (1)  Prohibition  of 
assistance.  No  financial  assistance, 
except  for  emergency  work  to  be  funded 
under  §§968. 103(b)  and 
968.112(a)(l)(ii),  and  for  modernization 
needs  resulting  from  disasters  under 
§  968.103(b).  may  be  made  available 
under  this  subpart  unless  HUD  has 
approved  a  comprehensive  plan 
submitted  by  the  PHA  that  meets  the 
requirements  of  this  section.  A  PHA  that 
has  failed  to  obtain  approval  of  its 
comprehensive  plan  by  the  end  of  the 
FFY  shall  have  its  formula  allocation  for 
that  year  (less  any  formula  amounts 
provided  to  the  PHA  for  emergencies) 
added  to  the  subsequent  year's 
appropriation  of  funds  for  grants  under 
this  part.  HUD  shall  allocate  such  funds 
to  PHAs  and  IHAs  participating  in  the 
CGP  in  accordance  with  the  formula 
under  §968. 103(e)  and  (f)  in  the 
subsequent  FFY.  A  PHA  that  elecls  in 
any  FFY  not  to  participate  in  the  CGP 
may  participate  in  the  CGP  in 
subsequent  FFYs; 

(2)  Requests  for  emergency  assistance. 
A  PHA  may  receive  funds  from  its 
formula  allocation  to  address  emergency 
modernization  needs  where  HUD  has 
not  approved  a  PHA's  comprehensive 
plan.  "To  request  such  assistance,  a  PHA 
shall  submit  to  HUD  a  request  for  funds 
in  such  form  as  HUD  may  prescribe, 
including  any  do<;umentation  necessar>^ 
to  support  its  claim  that  an  emergency 
exists.  HUD  shall  review  the  request  and 
supporting  documentation  to  determine 
if  if  meets  the  definition  of  "emergencv 
work"  as  set  forth  in  §968.305. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  lumiber  2577- 
0157) 

§968.320    [Remov«d] 

33.  Sectiun  968.320  is  removed. 

§968.325    [Redeslgnalad  as  §968.320] 

34.  Section  968.325  is  redesignated  as 
§968.320;  and  newly  redesignated 
§968.320  is  amended  by: 

a.  Removing  from  paragraph  (a)(l)(i) 
the  reference  to  "§  968.320(d)"  and 
adding  in  its  place  a  reference  to 

"§  968.315(e)"; 

b.  Removing  from  paragraph  (c)  the 
references  to  "§968.340"  and 

"§  968.345"  and  adding  in  their  place 
references  to  "§968.330"  and 
"§968.335",  respectively;  and 
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c.  Revising  paragraph  (b)(2)  to  read  as 
follows: 

19681320    HUD  revltw  and  approval  of 
eompraharaiva  ptan  (bidiMNng  tlvo^yeer 
■cHonptan). 

*  •       *        *        • 

(b)*  *  * 

(2)  HUD  shall  approve  the 
Ckimprehensive  Plan  except  where  it 
makes  a  determination  in  accordance 
with  (Hie  or  more  of  the  following: 

(i)  Comprehensive  Plan  is  incomplete 
in  significant  matters; 

(11)  Identified  needs  are  plainly 
inconsistent  with  facts  and  data; 

(A)  Identified  physical  improvements 
and  replacements  are  inadequate; 

(B)  Identified  management 
improvements  are  inadequate; 

(C)  Proposed  physical  and 
management  improvements  fail  to 
address  identified  needs; 

(iii)  Action  plan  is  plainly 
inappropriate  to  meeting  identified 
needs; 

(iv)  Inadequate  demonstration  of  long- 
term  viability  at  reasonable  cost;  and 

(v)  Contradiction  of  local  government 
certificaticm  or  PHA  resolution. 

•  *        *        •        *  I 

f96&330   [Redetlgnei8da»§ 968.325] 

35.  Section  968.330  is  redesignated  as 
§  968.325;  and  newly  redesignated 
§  968.325  is  amendewi  by: 

a.  Removing  from  paragraph  (a)  the 
reierence  to  "§  968.315(b)(1)"  and 
adding  in  its  place  a  reference  to 

"§  968.310(b)(1)"  and  by  moving  the 
phrase  ",  as  discussed  in 
§968.320(d)(5)(i)"  bom  the  end  of  the 
penultimate  sentence  in  the  paragraph 
to  the  end  of  the  sentence  before  it,  and 
revising  the  number  "§  968.320"  in  that 
phrase  to  read  "§968.315"; 

b.  Removing  from  paragraph  (d) 
introductory  text  the  reference  to 


UMI 


"§  968.320"  and  adding  in  its  place  a 
reference  to  "§968.315"; 

c.  Removing  from  paragraph  (e)(8)  the 
reference  to  "§  968.320(d)(7)"  and 
adding  in  its  place  a  reference  to 

"§  968.315(e)(7)"; 

d.  Removing  from  paragraph  (f) 
references  to  "§  968.320(e)"  and 

"%  968.325"  and  adding  in  their  place 
references  to  "§  968.315(f)"  and 
"§968.320"; 

e.  Removing  from  paragraph  (g)(2)(ii) 
the  reference  to  "§  968.320(d)"  and 
adding  in  its  place  a  reference  to 

"§  968.315(e)": 

f.  Removing  from  paragraph  (h)  the 
reference  to  "§968.305"  and  adding  in 
its  place  a  reference  to  "§  968.330"; 

g.  Removing  from  paragraph  (i)(l) 
references  to  "§  968.345"  and  adding  in 
their  place  references  to  "§  968.335"; 

h.  Removing  from  paragraph  (j)  the 
words  "to  obtain"  and  adding  in  their 
place  the  words  "in  order  for  the  PHA 
to  draw  down";  and 

i.  Revising  the  section  heading  and 
paragraph  (e)(4),  to  read  as  follows: 

$968,325    Annual  submission  of  activities 
and  expenditures. 

«        *        *        *        • 

(e)*  *   * 

(4)  For  each  development  and  for  any 
management  improvements  not  covered 
by  a  HUD-approved  memorandum  of 
agreement  or  management  improvement 
plan,  a  schedule  for  the  use  of  current 
year  funds,  including  target  dates  for  the 
obligation  and  expenditure  of  the  funds 
(see  §968.125); 


§968.335    [Removed] 

36.  Section  968.335  is  removed. 

§96&340    [Redesignated  as  §968.330] 

37.  Section  968.340  is  redesignated  as 
§  968.330.  and  newly  redesignated 

§  968.330  is  amended  by  removing  the 


paragraph  designation  and  heading  from 
paragraph  (a),  and  by  removing 
paragraph  (b). 

§968.345    [Redesignated as §968.33^ 

38.  Section  968.345  is  redesignated  as 
§  968.335;  and  newly  redesignated 

§  968.335  is  amended  by: 

a.  Removing  paragraphs  (a)(l)(i)  and 
(a)(l)(ii),  paragraphs  (a)(2)(i)  and 
(a)(2)(ii).  and  paragraphs  (a)(3)(i) 
through  (a)(3)(iii); 

b.  Removing  from  paragraph  (d)  the 
reference  to  "|  905.684"  and  adding  in 
its  place  a  reference  to  "§  968.330"; 

c.  Removing  from  paragraph  (e)(7)  the 
words  "(see  §  968.315(d))"; 

d.  Removing  from  paragraph  (g) 
references  to  "§  905.135"  and 

"§  905.601"  and  adding  in  their  place 

references  to  "%  950.135"  and 

"§  968.103(e)  and  (f)",  respectively; 

e.  Removing  from  paragraph  (j) 
references  to  "§  978.345(h)"  and 

"§  968.345(g)"  and  adding  in  their  place 
references  to  "paragraph  (h)  of  this 
section"  and  "paragraph  (g)  of  this 
section",  respectively;  and 

f.  Removing  the  reference  in 
paragraph  (k)  to  "§968.312(c)"  and 
adding  in  its  place  a  reference  to 
"§  968.310(c)". 

Subpart  D— Vacancy  Reduction 
Program 

§§968.401, 968.403, 968.405, 968.407, 
968.410.  and  968.413   [Removed] 

39.  Sections  968.401,  968.403, 
968.405,  968.407,  968.410,  and  968.413 
are  removed. 

Dated:  February  8, 1996. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for 
Distressed  and  Troubled  Housing  Recovery. 
[FR  Doc.  96-4814  Filed  3-4-96;  8:45  am) 
BIUJNQ  COOE  4210-a3-P 
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DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 

21CFRPart101 
ID0GtalNa93N-4>481] 


Food  LaMIng:  Haalth  Claims  and 
Labsl  Slalwnanis;  Folate  and  Neural 
Tuba  Defects;  Ravocatlon 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revoke  a  regulation  authorizing  a  health 
claim  on  the  relationship  between  folic 
add  and  neiiral  tube  defects  (NTD's)  on 
the  labels  and  in  the  labeling  of  dietary 
supplements  that  became  final  by 
operation  of  law.  The  agency  intends  to 
replace  this  revoked  regulation  with  one 
that  is  published  elsewhere  in  this  issue 
of  the  Fedovl  Register.  This  action  is 
being  taken  to  ensiue  that  the  regulation 
that  authorizes  claims  on  this  nutrient 
disease  relationship  is  fully  responsive 
to  the  public  comments  that  FDA  has 
received  on  this  matter. 
DATES:  Written  comments  by  April  4, 
1996.  The  agency  is  proposing  that  any 
fiiud  rule  that  may  issue  based  on  this 
proposal  become  effective  on  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dodcets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  I.  Rader,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-175),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-205-5375. 
SUPPlEMBfTARY  INFORMATION: 

I.  Background  I 

The  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments) 
(Pub.  L.  101-535)  amended  the  Food, 
Drug,  and  Cosmetic  Act  (the  act)  to  give 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA,  the 
authority  to  issue  regulations 
authorizing  health  claims  on  the  labels 
and  in  the  labeling  of  foods.  Section 
403(r)(l)(B)  of  the  act  (21  U.S.C. 
343(r)(l)(B))  provides  that  a  product  is 
misbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
conditicm,  unless  the  claim  is  made  in 


accordance  with  procedures  and 
standards  established  under  section 
403(r)(3)  and  {r)(5)(D)  of  the  act. 

The  1990  amendments  also  directed 
the  Secretary  to  determine  through 
rulemaking  whether  claims  regarding  10 
nutrient-disease  relationships  met  the 
requirements  of  the  act.  The 
relationship  of  folic  acid  and  NTD's  was 
among  those  10  topics  (section 
3(b)(l)(A)(x)  of  the  1990  amendments). 

A.  The  1991  Proposed  Rule 

In  the  Federal  Register  of  November 
27, 1991  (56  FR  60537),  FDA  proposed 
to  not  authorize  a  health  claim  on  folic 
acid  and  NTD's.  The  agency  tentatively 
concluded  that  the  available  evidence 
did  not  establish  that  the  standard  that 
FDA  had  proposed  for  health  claims  for 
dietary  supplements  under  section 
403(rj(5)(D)  of  the  act  was  met;  that  is, 
that  there  was  not  significant  scientific 
agreement,  based  on  the  totality  of 
publicly  available  scientific  evidence, 
that  the  claim  is  valid. 

B.  The  Public  Health  Service 
Recommendations 

In  September  1992,  following  the 
availability  of  significant  new  data,  the 
Public  Health  Service  (PHS)  issued  a 
recommendation  that  all  women  of 
childbearing  age  in  the  United  States 
who  are  capable  of  becoming  pregnant 
should  consume  0.4  milligram  (mg)  of 
folic  acid  per  day  for  the  purpose  of 
reducing  their  risk  of  having  a 
pregnancy  afiected  with  spina  bifida  or 
other  NTD's.  The  recommendation  was 
based  on  data  suggesting  that  folic  acid, 
when  given  at  a  high  dose  (4  mg),  can 
reduce  the  risk  of  recurrence  of  NTD's 
and  on  studies  that  used  multivitamins 
containing  folic  acid  at  dose  levels  from 
0  to  1,000  micrograms  per  day.  The  PHS 
recommendation  identified  approaches 
and  identified  outstanding  issues, 
including  the  recommended  intake  of 
folate,  the  potential  role  of  other 
nutrients  in  reduction  of  risk  of  NTD's, 
safety  concerns,  and  the  "folate- 
preventable"  fraction  of  NTD's. 

C.  The  Dietary  Supplement  Act  of  1992 

In  October  1992,  the  Dietary 
Supplement  Act  of  1992  (the  DS  act) 
was  enacted.  This  statute  imposed  a 
moratorium  on  FDA's  implementation 
of  the  1990  amendments  with  respect  to 
dietary  supplements  until  December  15, 
1993.  The  DS  act  directed  FDA  to  issue 
proposed  rules  to  implement  the  1990 
amendments  with  respect  to  dietary 
supplements  by  June  15, 1993,  and  to 
issue  final  rules  based  on  these 
proposals  by  December  31, 1993.  The 
DS  act  also  amended  the  so-called 
"hammer"  provision  of  the  1990 


amendments,  section  3(b)(2)  of  the  1990 
amendments,  to  provide  that  if  the 
agency  did  not  meet  the  established 
Uiecember  31, 1993,  timeframe  for 
issuance  of  final  rules,  the  proposed 
regulations  would  be  considered  final 
regulations. 

D.  The  1993  Final  Rules  for  Health 
Claims  for  Food  in  Conventional  Food 
Form 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2606),  FDA  published  a 
final  rule  to  not  authorize  a  health  claim 
for  folic  add  and  NTD's.  However,  the 
agency  reaffirmed  its  support  of  the  PHS 
recommendation  that  all  women  of 
childbearing  age  in  the  United  States 
who  are  capable  of  becoming  pregnant 
should  consume  0.4  mg  of  folic  acid 
daily  to  reduce  their  risk  of  having  a 
pregnancy  affiected  with  spina  bifida  or 
other  NTD's.  The  agency  noted, 
however,  that  unresolved  questions 
about  the  safe  use  of  folate  remained. 
The  agency  concluded  that  it  could  not 
authorize  a  health  claim  until  these 
questions  were  resolved.  Because  of  the 
DS  act,  FDA  took  no  final  adion  with 
resped  to  the  use  of  a  health  claim  on 
foUc  acid  and  NTD's  on  dietary 
supplements. 

E.  The  1993  Proposal  to  Authorize  a 
Health  Claim  on  Folic  Acid  and  NTD's 

In  the  Federal  Register  of  Odober  14, 
1993  (58  FR  53254),  FDA  published  a 
proposed  rule  to  authorize  the  use  of  a 
health  claim  about  the  relationship  of 
folate  and  NTD's  on  the  labels  of  foods 
in  conventional  food  form  and  dietary 
supplements.  FDA  tentatively 
concluded,  based  on  its  discussions 
with  an  advisory  committee,  that  it 
could  ensure  the  safe  use  of  folate.  FDA 
provided  60  days  for  comment  on  this 
proposed  adion.  The  comment  period 
closed  on  December  13, 1993. 

F.  The  1994  Final  Rule 

Section  3(b)(2)  of  the  1990 
amendments,  as  amended  by  section 
202(a)(2)(B)(ii)  of  the  DS  ad,  provides 
that  if  the  Secretary  does  not  promulgate 
final  regulations  on  any  of  the  health 
claims  applicable  to  dietary 
supplements  in  a  timely  manner,  the 
proposed  regulations  shall  be 
considered  final  regulations  but  not 
until  December  31, 1993.  Because  FDA 
was  unable  to  publish  a  final  rule  by 
December  31, 1993,  in  the  proceeding 
instituted  in  October  of  1993,  FDA 
published  a  notice  in  the  Federal 
Register  of  January  4, 1994  (59  FR  433), 
announcing  that  the  regulation  that  it 
had  proposed  in  the  Odober  1993 
folate/I^fTD  proposal  was  considered  to 
be  a  final  regulation  for  dietary 


supplements  by  operation  of  law, 
effective  July  1, 1994. 

This  document  did  not  conclude  the 
rulemaking  begun  in  October  of  1993, 
however.  Rather,  the  January  4, 1994, 
document  was  part  of  a  separate 
proceeding  that  is  compelled  under 
section  3(b)(2)  of  the  1990  amendments 
(see  H.  Rept.  101-538, 101st  Cong.,  2d 
Sess.  18  and  136  Congressional  Record 
5842  on  the  effed  of  this  "hammer" 
provision). 

In  the  January  4, 1994  document,  FDA 
stated  that  the  rulemaking  that  it 
instituted  in  October  of  1993  was 
ongoing,  and  that  it  intended  to  issue  a 
final  rule  that  would  resolve  the  issues 
in  that  ongoing  proceeding.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  issuing  a  final  rule  to  conclude 
that  proceeding.  Given  that  FDA  has 
now  issued  that  final  rule,  the 
regulation  that  resulted  must  to 
supersede  the  regulation  that  became 
final  by  operation  of  law.  The  agency  is 
now  instituting  this  rulemaking  to  bring 
about  this  supersession. 

n.   The  Proposal 

FDA  is  proposing  to  withdraw  the 
regulation  that  became  final  by 
operation  of  law  on  January  4, 1994  (the 
January  4, 1994,  regulation).  FDA 
tentatively  finds  that  this  action  is  in  the 
best  interests  of  consumers, 
manufacturers,  and  regulatory  ofiicials 
for  several  reasons. 

The  January  4, 1994,  regulation  did 
not  have  the  benefit  of  public  comment. 
It  refleds  FDA's  initial  views  on  the 
folic  acid/NTD  health  claim  and  what  it 
should  say.  From  the  comments 
received  in  response  to  the  folic  acid/ 
NTD  health  claim  proposal,  it  is  clear 
that  the  January  4, 1994,  regulation  does 
not  adequately  address  several  issues 
related  to  this  health  claim.  Because  the 
regulation  included  in  the  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register  addresses  the 
comments  that  the  agency  received  and 
includes  changes  that  the  agency  has 
made  in  response  to  those  comments, 
FDA  tentatively  finds  that  that 
regulation  is  better  able  to  implement 
the  act  than  the  January  4,  1994, 
regulation,  and  that  it  provides  for  a 
more  useable  and  scientifically  valid 
health  claim. 

FDA  tentatively  finds  that  replacing 
the  January  4, 1994,  regulation  with  the 
regulation  included  in  the  final  rule  will 
not  result  in  any  hardship  to 


manufadurers  who  have  relied  on  the 
January  4, 1994,  regulation.  The 
regulation  in  the  final  rule  in  most 
respects  is  consistent  with  the  January 
4, 1994,  regulation.  The  only  differences 
are  those  modifications  that  have  been 
made  to  shorten  the  claim  and  to 
provide  more  fiexibility  to  those  who 
decide  to  use  it  on  their  labels  or  in  their 
labeling.  Thus,  replacing  the  January  4. 
1994,  regulation  with  the  final 
regulation  published  elsewhere  in  this 
issue  of  the  Federal  Register  will  not 
present  manufacturers  with  a  situation 
in  which  they  must  adjust  to  a  dramatic 
shift  in  the  standard  that  they  must 
meet. 

FDA  is  also  proposing  to  limit  the 
comment  period  to  30  days,  and  to  make 
any  final  rule  that  issues  in  this 
proceeding  effedive  on  the  date  of 
publication.  FDA  is  proposing  both  of 
these  actions  for  the  same  reason.  FDA 
believes  that,  if  the  regulation  in  the 
final  rule  is  to  supersede  the  January  4, 
1994,  regulation,  this  action  should 
proceed  as  expeditiously  as  possible. 
Expeditious  action  will  minimize  the 
possibility  for  confusion  and  ambiguity 
created  by  this  action.  FDA  tentatively 
finds  that  the  proposed  steps  are 
necessary  to  facilitate  expeditious 
action,  and  thus  that  there  is  good  cause 
for  both  of  these  proposed  actions. 

UK  Environmental  Impad 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  statement  is 
required. 

IV.    Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
direds  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order. 


The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  has  fully  assessed 
the  economic  impact  of  replacing  the 
January  4,  1994,  regulation  with  the 
regulation  contained  in  the  Rnal  rule 
and  has  determined  this  proposal  will 
impose  no  costs,  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.   Comments 

Interested  persons  may,  on  or  before 
April  4,  1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  ofSubiects  in  21  CFR  Pari  101 

Food  labeling.  Nutrition.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNQ 

l.The  authority  citation  for  21  CFR 
part  101  continues  to  jead  as  follows: 

Authority:  Sc<:s.  4,  5.  6  of  the  Fair 
Packaging  and  Laljeling  Act  (15  DSC.  1453, 
1454,  1455);  .sees.  201.  301,  402,  403.  4(W. 
701  of  the  Federal  Food,  Drug,  and  ('.osniniic 
Act  (21  U.S.C.  321.  331,  342,  343.  348,  371) 

§101.79    [Removed] 

2.  Section  101.79  Health  claims: 
folate  and  neural  tube  defects  is 
removed. 

Dated:  February  26,  1996. 
David  A.  Kessler, 
Comrnissioner  of  Food  and  Drugs. 
Donna  E.  Shaiala. 

Secretary  of  Health  and  Human  Senices 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[DoeltMNa91N-100HI 

RiN(»10-AA19 


Food  LabaNng:  Healtit  Clainw  and 
Labal  SlatMnants;  Folala  and  Naural 
TUbaDofacts 

AGBCY:  Food  and  Drug  Administration, 

HHS. 

ACIKM:  Final  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  authorizing  the 
use  on  the  labels  and  in  the  labeling  of 
food,  including  dietary  supplements,  of 
health  claims  on  the  association 
between  adequate  intake  of  folate  and 
the  risk  of  neural  tube  birth  defects. 
This  rule  is  issued  in  response  to 
provisions  of  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments)  that  bear  on  health  claims. 
The  agency  has  concluded  that,  based 
on  the  tot^ty  of  the-publicly  available 
scientific  evidence,  there  is  significant 
scientific  agreement  among  qualified 
experts  that,  among  women  of 
cfaildhearing  age  in  the  general  U.S. 
population,  maintaining  adequate  folate 
intakes,  particularly  during  the 
poticonceptional  interval,  may  reduce 
the  risk  of  a  neural  tube  birth  defect- 
affacted  pregnancy. 
EFFKmVE  date:  April  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  L  Rader.  Office  of  Food  Labeling 
(HFS-175),  Food  and  Drug 
Administi^on,  200  C  St.  SW.. 
Washington,  DC  20204,  202-205-5375. 

suFPLBeirARY  information: 
I.  Background 

A.  Procedura]  History 
1.  The  1990  Amendments 

The  1990  amendments  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
provided  for  extensive  changes  in  the 
way  foods  are  labeled.  Under  these 
amendments,  FDA  can  authorize  the 
use.  in  the  labeling  of  foods,  of  health 
claims  that  characterize  the  relationship 
of  a  nutrient  to  a  disease  or  a  health- 
related  condition.  Section  403(r)(l](B)  of 
the  act  (21  U.S.C.  343(r)(l)(B))  provides 
that  a  product  is  misbranded  if  it  bears 
a  claim  that  characterizes  the 
relationship  of  a  nutrient  to  a  disease  or 
a  health-related  condition  unless  the 
claim  is  made  in  accordance  with 
procedures  and  standards  established 
under  section  403(r)(3)  and  (r)(5)(0)  of 


UM 


the  act.  The  1990  amendments  required 
that  FDA  evaluate  10  nutrient/disease 
relationships  with  respect  to  their 
appropriateness  as  the  subjects  of  health 
claims.  The  topic  of  folic  acid  and 
neural  tube  defects  was  among  those  10 
topics. 

In  the  Federal  Register  of  November 
27, 1991  (56  FR  60537),  in  conformity 
with  the  requirements  of  the  1990 
amendments,  the  agency  proposed  to 
establish  general  principles  that  would 
govern  the  appropriateness  and  validity 
of  health  claims  on  dietary  supplements 
as  well  as  on  foods  in  conventional  food 
form.  The  agency  also  proposed  to 
authorize  four  health  claims  and  to  not 
authorize  six  others,  including  a  claim 
on  folate  and  neural  tube  defects. 

2.  The  Dietary  Supplement  Act  of  1992 
PS  Act) 

to  October  of  1992,  the  Dietary 
Supplement  Act  (DS  Act;  Title  n  of  Pub. 
L.  102-571)  was  enacted.  It  imposed  a 
moratorium  until  December  15, 1993,  on 
FDA  implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements.  The  DS  Act  directed  FDA 
to  issue  proposed  rules  to  implement 
the  1990  amendments  with  respect  to 
dietary  supplements  by  June  15. 1993. 
and  to  issue  final  rules  based  on  these 
proposals  by  December  31, 1993. 

Tne  DS  Act  also  amended  the  so- 
called  "hammer"  provision  of  the  1990 
amendments  to  provide  that,  if  the 
agency  did  not  meet  the  established 
December  31, 1993,  timeframe  for 
issuance  of  final  rules,  the  proposed 
regulations  would  be  considered  final 
regulations. 

Accordingly,  when  FDA  issued  its 
final  rules  on  health  claims  in  the 
Federal  Register  of  January  6, 1993  (58 
FR  2478),  they  did  not  cover  dietary 
supplements. 

3.  The  1993  Final  Rules 

On  January  6, 1993,  FDA  published 
its  final  rules  on  general  principles  for 
health  claims  (58  FR  2478)  and  the  10 
nutrient  disease-relationships  (58  FR 
2537  tiirough  2849).  The  general 
principles  regulation  provides  that  FDA 
will  issue  regulations  authorizing  health 
claims  only  when  it  determines,  based 
on  the  totality  of  publicly  available 
scientific  evidence  (including  evidence 
from  well-designed  studies  conducted 
in  a  manner  that  is  consistent  with 
generally  recognized  scientific 
procedures  and  principles)  that  there  is 
significant  agreement,  among  experts 
qualified  by  training  or  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  the  scientific  evidence. 

On  January  6, 1993,  the  agency  also 
issued  regulations  announcing  its 


decisions  with  respect  to  conventional 
foods  for  each  of  the  10  nutrient-disease 
relationships  that  the  1990  amendments 
directed  it  to  consider.  The  agency 
authorized  claims  on  all  foods, 
including  dietary  supplements,  on 
seven  nutrient-disease  relationships: 
Calcium  and  osteoporosis;  sodium  and 
hypertension;  fat  and  cancer;  saturated 
fat  and  cholesterol  and  coronary  heart 
disease  (CHD);  fiber-containing  grain 
products,  fruits,  and  vegetables  and 
cancer;  firuits.  vegetables,  and  grain 
products  that  contain  fiber  and  risk  of 
CHD;  and  firuits  and  vegetables  and 
cancer. 

Because  of  the  DS  Act.  FDA  took  no 
final  action  with  respect  to  the  use  on 
dietary  supplements  of  health  claims  on 
dietary  fiber  and  cancer;  dietary  fiber 
and  CHD;  omega-3-fatty  acids  and  CHD; 
zinc  and  immune  function  in  the 
elderly;  antioxidant  vitamins  and 
cancer;  and  folic  acid  and  neural  tube 
defects. 

With  respect  to  folic  acid,  the  agency 
explained  tiiat.  while  the  Public  Health 
Service  (PHS)  had  recommended  that  all 
women  of  childbearing  age  in  the 
United  States  consume  0.4  milligram 
(mg)  of  foUc  acid  daily  to  reduce  their 
risk  of  having  a  pregnancy  affected  with 
spina  bifida  or  other  neural  tube  defects. 
PHS  had  also  identified  several  issues 
that  remained  outstanding,  including 
the  appropriate  level  of  foUc  acid  in 
food  and  safety  concerns  regarding 
increased  intakes  of  folic  acid.  Sections 
403(r)(3)(A)(ii),  402(a).  and  409  of  the 
act  (21  U.S.C.  342(a)  and  348)  establish 
that  the  use  of  a  substance  in  food  must 
be  safiB.  Questions  raised  in  the  PHS 
recommendation  (see  58  FR  2606  at 
2609)  included  the  safety  of  high  intakes 
of  folate  by  the  target  population  as  well 
as  by  other  segments  of  the  population 
who  may  unintentionally  be  exposed  to 
high  intakes  if  overfortification  of  the 
food  supply  with  folic  acid  were  to 
occur  as  a  result  of  the  PHS 
recommendation.  FDA  concluded  that  it 
could  not  authorize  a  health  claim  on 
folic  acid  until  the  questions  regarding 
the  safety  of  the  use  of  this  nutrient,  as 
well  as  other  concerns  raised  by  PHS, 
were  satisfactorily  resolved  (58  FR  2606 
at  2614). 

4.  The  Dietary  Supplement  Proposals 

to  the  Federal  Register  of  June  18, 
1993  (58  FR  33700),  FDA  published  a 
proposal  on  health  claims  on  dietary 
supplements.  FDA  proposed  to  revise  its 
food  labeling  regulations  to  make 
dietary  supplements  of  vitamins, 
minerals,  herbs,  or  other  similar 
nutritional  substances  subject  to  the 
same  general  requirements  that  apply  to 


all  other  types  of  food  with  respect  to 
health  claims. 
In  the  Federal  Register  of  October  14, 

1993  (58  FR  53296),  FDA  published  a 
proposal  not  to  authorize  health  claims 
on  the  labels  of  dietary  supplements  on 
five  nutrient-disease  relationships: 
Dietary  fiber  and  cancer;  dietary  fiber 
and  CHD;  antioxidant  vitamins  and 
cancer;  omega-3-fatty  acids  and  CHD; 
and  zinc  and  immune  function  in  the 
elderly.  However,  in  the  same  issue  of 
the  Federal  Register  (58  FR  53254),  the 
agency  did  propose  to  authorize  the  use 
on  the  labels  and  labeling  of 
conventional  foods  and  dietary 
supplements  of  a  health  claim  on  the 
relationship  between  folate  and  risk  of 
neural  tube  defects  and  to  provide  for 
safe  use  of  folic  acid  in  foods  by 
amending  several  of  its  regulations  that 
permit  use  of  folic  acid  in  foods  (see 
also  58  FR  53305  and  58  FR  53312). 

5.  The  Dietary  Supplement  Health 
Claim  Final  Rule 

In  the  Federal  Register  of  January  4, 

1994  (59  FR  395),  FDA  announced  that 
it  was  amending  its  food  labeling 
regulations  to  make  dietary  supplements 
subject  to  the  same  general  requirements 
that  apply  to  all  other  types  of  food  with 
respect  to  the  use  on  the  label  or  in 
labeling  of  health  claims  that 
characterize  the  relationship  of  a 
substance  to  a  disease  or  health-related 
condition. 

Also  in  the  Federal  Register  of 
January  4, 1994  (59  FR  433),  the  agency 
announced  that,  in  accordance  with  the 
1990  amendments,  as  amended  by  the 
DS  Act,  the  regulation  on  folate  and 
neural  tube  defects  that  it  proposed  on 
October  14, 1993  (58  FR  53254),  was 
considered  a  final  regulation  for'dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances  (dietary  supplements).  In  its 
notice,  the  agency  stated  that  the 
docimient  was  part  of  a  separate 
rulemaking  contemplated  by  Congress  if 
a  final  regulation  on  the  proposal  issued 
on  October  14, 1993,  was  not  issued  by 
December  31, 1993,  and  noted  that  the 
notice  bore  a  separate  docket  number 
(i.e..  No.  93N-0481)  to  distinguish  it 
from  The  one  assigned  to  the  October  14, 
1993  rulemaking  (i.e..  No.  91N-100H). 
which,  the  agency  said,  was  ongoing. 

In  this  document,  FDA  is  finalizing  its 
October  14, 1993,  proposal  to  authorize 
health  claims  on  the  relationship 
between  folate  and  neural  tube  defects. 
This  final  rule  pertains  to  conventional 
food  as  well  as  to  dietary  supplements. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  proposing  to  revoke  the 
regulation  on  this  nutrient-disease 


relationship  that  became  final  by 
operation  of  law. 

6.  The  Dietary  Supplement  Health  and 
Education  Act  of  1994 

The  President  signed  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994  (Pub.  L.  103-417)  (hereinafter 
referred  to  as  the  DSHEA)  into  law  on 
October  25, 1994.  Among  other  things, 
the  DSHEA  defines  "dietary 
supplements"  (in  section  3(a)). 

In  the  October  14, 1993,  proposal, 
FDA  used  the  terms  "dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  nutritional  substances" 
and  "food  in  conventional  food  form." 
Under  the  changes  effected  by  the 
DSHEA  (see  sections  3  (a)  and  (c)  of  the 
DSHEA),  the  form  of  a,  product  is  no 
longer  determinative  of  whether  the 
product  is  a  dietary  supplement. 
Accordingly,  with  the  exception  noted 
below,  FDA  will  use  the  terms  "food" 
or  "foods"  in  this  document  to  refiect 
this  change  and  the  act's  definition  of 
"dietary  supplements."  FDA  will  use 
the  terms  "conventional  food"  and 
"dietary  supplement"  in  response  to 
comments  dealing  with  the 
bioavailability  of  folate,  for  which  a 
distinction  needs  to  be  made  between 
foods  and  dietary  supplements.  Where 
other  terminology  was  used  in  the 
regulatory  language  of  the  October  14, 
1993,  proposal,  FDA  has  modified  that 
language  to  conform  to  the  changes 
effected  by  DSHEA. 

B.  Relationship  Between  Folate  and 
Neural  Tube  Defects 

The  agency  reviewed  and  updated  the 
scientific  literature  on  the  relationship 
between  folate  and  neural  tube  defects 
in  the  Federal  Register  of  November  27, 
1991  (56  FR  60610).  January  6,  1993  (58 
FR  2606),  and  October  14,  1993  (58  FR 
53254),  and  provides  only  a  brief 
summary  here. 

Folate.  The  term  "folate,"  as  used  in 
this  document,  includes  the  entire 
group  of  folate  vitamin  forms:  That  is, 
folic  acid  (pteroylglutamic  acid),  the 
fonn  of  the  vitamin  added  to  dietary 
supplements  and  to  fortified  foods,  and 
the  naturally-  occurring 
folylpolyglutamates 
(pteroylpolyglutamates)  which  are 
found  in  foods.  "Folate"  is  thus  the 
general  term  used  to  include  any  form 
of  the  vitamin,  without  reference  to  the 
state  of  reduction,  degree  of 
substitution,  or  number  of  glutamates. 
As  a  vitamin,  folate  functions 
metaboUcally  in  the  synthesis  of  amino 
acids  and  nucleic  acids.  InsufTicient 
quantities  of  folate  in  the  diet  lead  to 
impaired  cell  multiplication  and 
alterations  in  protein  synthesis  (Ref.  1). 


These  effects  are  most  noticeable  in 
rapidly  growing  or  dividing  cell 
populations  (Ref.  1).  Pregnancy 
increases  the  need  for  folate  and  many 
other  nutrients  because  of  the  need  of 
the  mother  to  maintain  adequate 
nutrition  and  to  meet  the  nutritional 
requirements  of  the  developing  fetus. 

Neural  tube  defects.  Neural  lube 
defects  are  serious  birth  defects  that  can 
result  in  infant  mortality  or  serious 
disability.  The  birth  defects 
anencephaly  and  spina  bifida  are  the 
most  common  forms  of  neural  lube 
defects  and  account  for  about  90  percent 
of  these  defects.  These  defects  result 
from  failure  of  closure  of  the  covering  of 
the  brain  or  spinal  cord  during  early 
embryonic  development.  The  neural 
tube  forms  between  the  18th  and  20th 
days  of  pregnancy  and  closes  between 
the  24th  and  27th  days.  Because  the 
neural  tube  forms  and  closes  during 
early  pregnancy,  the  defeci  may  occur 
before  a  woman  realizes  that  she  is 
pregnant. 

Each  year,  about  2,500  cases  of  neural 
tube  defects  occur  among  about  4 
million  births  in  the  United  States  (i.e., 
in  approximately  6  of  10,000  births 
annually).  Recent  data  from  Slate-based 
birth  defects  surveillance  systems  show 
decUning  trends  for  neural  tube  defects 
in  the  United  States  for  about  the  last  30 
years  (Ref.  2).  The  Maternal  and  Child 
Health  Bureau  of  the  Health  Resources 
and  Services  Administration  reported 
that  the  neural  tube  defect  rate  in  the 
United  States  has  declirted  from  1.3  per 
1.000  live  births  in  1970  to  0.6  per  1.000 
live  births  in  1989  (Ref.  3). 

The  majority  of  neural  tutje  defects 
are  isolated  defects  and  are  believed  to 
be  caused  by  multiple  factors.  About  90 
percent  of  infants  with  a  neural  tube 
defect  are  bom  to  women  who  do  not 
have  a  family  history  of  these  defects. 
Neural  tube  defects  have  been  reported 
to  vary  with  a  wide  range  of  factors 
including  genetics,  geography, 
socioeconomic  status,  maternal  birth 
cohort,  month  of  conception,  race, 
nutrition,  and  maternal  health, 
including  maternal  age  and 
reproductive  history  (Ref.  4).  Women 
with  a  close  relative  (i.e.,  sibling,  nie<.e. 
nephew)  with  a  neural  lube  defect,  wilh 
insulin-dependenl  diabetes  mellitus. 
and  with  seizure  disorders  who  are 
being  treated  with  valproic  acid  or 
carbamazepine  are  at  significantly 
increased  risk  compared  wilh  women 
without  these  characteristics.  Rales  for 
neural  tube  defects  also  vary  within  the 
United  States,  with  lower  rales  obser\ed 
on  the  west  coast  than  on  the  east  coast. 

Several  lines  of  evidence  led  to  the 
hypothesis  that  nutritional  factors  might 
be  as.sociated  with  some  human  neural 
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tube  defects  (see  56  FR  60610,  58  PR 
2606,  and  58  FR  53254).  Among  the 
nutrients  that  were  hypothesized  to  play 
a  role  in  reducing  the  risk  of  neural  tube 
defects,  folate,  a  B  vitamin,  received  the 
greatest  attention  because  of 
associations  between  folate  intake  and 
reduced  risk  of  neural  tube  defects 
found  in  observational  studies  in 
humans  and  because  of  the  well- 
recognized  role  of  folate  in  cell  division 
and  growth.  Because  the  neural  tube 
forms  early  in  embryonic  development, 
interventions  aimed  at  reducing  the  risk 
of  these  defects  must  occur 
periconceptionally  (i.e.,  during  the 
interval  extending  from  at  least  1  month 
before  conception  and  continuing 
through  the  first  6  weeks  of  pregnancy). 

In  the  folate  health  claim  proposal  (58 
FR  53254),  FDA  tentatively  concluded 
that  the  available  data  show  that  folate 
alone  may  reduce  the  risk  of  recurrence 
of  neiuul  tube  defects  when  given 
.periconceptionally  at  high-dose  levels 
(i.e.,  4  mg/day)  to  women  at  high  risk 
of  such  a  recurrence.  Additionally, 
based  on  a  synthesis  of  information 
from  several  observational  studies  that 
reported  periconceptional  use  of 
multivitamins  containing  0  to  1,000 
micrograms  (meg  or  ^g)  of  foUc  acid, 
FDA  inferred  that  folic  acid  intake  at 
levels  of  0.4  mg  (400  meg)  per  day  may 
reduce  the  risk  of  occurrence  of  neural 
tube  defects.  Protective  effects  measured 
by  reduction  in  incidence  of  neural  tube 
defects  have  been  found  in  several 
observational  studies  that  reported 
periconceptional  use  of  multivitamin 
supplements  containing  about  400  meg 
folic  acid. 

Public  health  significance.  Reduction 
in  adverse  pregnancy  outcomes  such  as 
birth  defects  is  an  important  public 
health  goal.  Because  most  neural  tube 
defects  occur  in  women  without  a 
history  of  such  outcomes.  Interest  in 
reducing  the  risk  of  first  occurrences  has 
been  very  high.  PHS  has  inferred  that  if 
all  women  of  childbearing  age 
consumed  0.4  mg  (400  meg)  folic  acid 
daily  throughout  their  childbearing 
years,  there  might  be  a  reduction  in 
neural  tube  defects  of  about  50  percent 
(i.e.,  about  1,250  cases  per  year)  (Ref.  5). 

C.  Regulatory  and  Other  Activities 
Related  to  Folate  and  Neural  Tube 
Defects 

Since  the  passage  of  the  1990 
amendments  in  November  1990,  the 
rapidly  evolving  nature  of  the  science 
relative  to  folate  and  the  risk  of  neural 
tube  defects  and  a  number  of  PHS 
activities  have  intertwined  with  the 
regulatory  process  on  the  question  of 
whether  a  health  claim  should  be 
authorized  on  this  topic.  These 


developments  have  resulted  in  a 
dynamic  process  that  began  with  the 
publication  of  a  proposed  rule  not  to 
authorize  a  health  claim  on  folic  acid 
and  neural  tube  defects  (56  FR  60610); 
saw  PHS  issue  a  recommendation  that 
all  women  of  childbearing  age  in  the 
United  States  should  consume  0.4  mg  of 
folic  acid  per  day  for  the  purpose  of 
reducing  their  risk  of  having  a 
pregnancy  affected  with  spina  bifida  or 
other  neural  tube  defect  (Ref.  5); 
included  meetings  of  FDA's  Folic  Acid 
Subcommittee  and  Food  Advisory 
Committee  (Refs.  6  and  7);  and  was 
marked  by  FDA  publishing  a  final  rule 
that  noted  that,  while  the  PHS 
recommendation  evidenced  that 
significant  scientific  agreement  exists 
regarding  the  relationship  between 
folate  and  neural  tube  defects,  there 
were  significant  unresolved  questions 
about  the  safe  use  of  folic  acid  in  food 
(58  FR  2606).  In  its  January  6,  1993, 
Federal  Register  document,  the  agency 
concluded  that  it  could  not  authorize  a 
health  claim  for  folate  until  the 
questions  regarding  the  safe  use  of  this 
nutrient,  as  well  as  other  concerns 
raised  by  PHS,  were  satisfactorily 
resolved. 

The  process  proceeded  to  the  point 
where,  in  October  1993,  FDA  stated  that 
it  had  tentatively  concluded  that  the 
safety  questions  had  been  resolved,  and 
that  there  is  significant  scientific 
agreement  about  the  validity  of  the 
relationship  between  folate  and  neural 
tube  defects  (58  FR  53254).  The  agency 
also  tentatively  concluded  that,  based 
on  its  discussions  with  the  Folic  Acid 
Subcommittee  and  its  analyses  of  food 
intake  data,  daily  folate  intakes  can  be 
maintained  within  safe  ranges  by 
allocating  fortification  with  folic  acid  to 
specific  foods  in  the  food  supply 
through  an  amendment  to  the  food 
additive  regulation  for  folic  acid. 

The  agency  therefore  proposed  to 
authorize  a  health  claim  relating  diets 
adequate  in  folate  to  a  reduced  risk  of 
neural  tube  defect-affected  pregnancies 
(58  FR  53254).  In  companion  documents 
published  in  the  same  issue  of  the 
Federal  Register,  the  agency  also 
proposed  to  provide  for  the  safe  use  of 
folic  acid  in  foods  by  amending  the  food 
additive  regulations  for  folic  acid  (58  FR 
53312)  and  to  amend  the  standards  of 
identity  for  specific  enriched  cereal- 
grain  products  to  require  the  addition  of 
foHc  acid  (58  FR  53305). 

The  agency  convened  the  Folic  Acid 
Subcommittee  and  the  Food  Advisory 
Committee  on  October  14  and  15, 1993 
(Ref.  8).  Members  were  asked  to 
comprehensively  review  the  October  14, 
1993,  proposals  and  to  provide 
comments.  The  agency  requested  that 


the  Folic  Acid  Subcommittee  give 
priority  to  the  health  claim  issue 
because  the  DS  Act  required  that  health 
claim  regulations  be  finalized  by 
December  31, 1993.  The  agency  treated 
the  discussions  of  the  Folic  Acid 
Subcommittee  as  comments.  A 
summary  of  the  discussions  that 
occurred  during  the  meetings  is 
provided  in  the  summary  of  comments 
below. 

As  stated  above,  in  January  1994,  FDA 
announced  (59  FR  433)  that,  by 
operation  of  law,  the  regulation  that  it 
proposed  on  October  14, 1993  (58  FR 
53254),  to  authorize  the  use  of  a  health 
claim  about  the  relationship  between 
folate  and  the  risk  of  neural  tube  defects 
was  a  final  regulation  applicable  to  the 
label  and  labeling  of  dietary 
supplements  only.  The  agency  also 
advised  that,  given  the  PHS 
recommendation  and  the  results  of  the 
agency's  review  of  the  evidence  on  this 
claim,  in  addition  to  authorizing  the 
claim  on  dietary  supplements,  it  had  no 
intention  of  taking  action  against 
conventional  foods  that  are  naturally 
high  in  folate  that  bear  a  claim  on  this 
nutrient-disease  relationship,  so  long  as 
the  claim  fully  complies  with  the 
provisions  of  the  regulation  that  became 
final  for  dietary  supplements  by 
operation  of  law. 

D.  Scope  of  This  Document 

In  the  Federal  Register  of  October  14, 
1993  (58  FR  53254),  the  agency  posed  a 
series  of  questions  for  itself.  These 
questions,  and  the  agency's  proposed 
answers,  provided  the  outline  for  the 
October  14, 1993  document.  The 
questions  were:  (1)  Is  a  health  claim  on 
the  relationship  between  folate  and 
neural  tube  defects  appropriate  on  food 
labels?  (2)  If  the  agency  concludes  that 
a  health  claim  can  be  safely    . 
implemented,  what  should  such  a  claim 
say  about  folate  and  neural  tube  defects? 

(3)  Should  the  food  supply  be  fortified 
with  folic  acid  to  ensure  that  women 
have  adequate  folate  intakes?  If  so,  is  it 
necessary  to  limit  the  foods  to  which 
folic  acid  can  be  added  and  the  levels 
at  which  it  can  be  added  to  those  foods? 

(4)  If  there  are  to  be  limitations  on  the 
foods  that  can  be  fortified  with  folic, 
acid,  which  foods  are  most  appropriate 
for  fortification,  and  at  what  levels 
should  they  be  fortified? 

During  the  development  of  this  final 
rule,  data  on  the  folate  status  of  the  U.S. 
population  obtained  during  Phase  1  of 
the  Third  National  Health  and  Nutrition 
Examination  Survey  (NHANES  III, 
Phase  1, 1988-1991)  became  available. 
The  agency  anticipated  evaluating  red 
blood  cell  (RBC)  and  serum  folate  data, 
and  data  on  folate  intake  from  foods  and 
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dietary  supplements  from  this  survey. 
Additionally,  because  the  NHANES  III 
folate  consumption  data  are  more 
current  than  the  data  used  by  the  agency 
in  developing  its  October  14, 1993, 
proposals  for  food  fortification  and  for 
amending  the  agency's  food  additive 
regulation  for  folic  acid  (58  FR  53305 
and  58  FR  53312,  respectively),  the 
agency  considered  delaying  completion 
of  these  rulemakings  until  evaluation  of 
the  newer  data  was  complete. 

However,  in  late  1993,  FDA  became 
aware  of  a  methodological  problem 
associated  with  the  radioassay  kits  used 
in  NHANES  III  (1988  to  1994)  that 
affected  serum  folate  and  RBC  folate 
values  antl,  consequently,  data 
interpretation.  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition  requested 
that  the  Life  Sciences  Research  Office 
(LSRO),  Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB),  review,  under  a  contract  with 
FDA,  the  issues  and  report  its  findings 
to  the  agency.  FDA  requested  that 
LSRO/FASEB:  (1)  Examine  the 
analjrtical  bases  of  the  discrepancies 
associated  with  serum  folate  and  RBC 
folate  values  derived  from  use  of  certain 
analytical  kits  used  in  NHANES  III 
(1988  to  1991);  (2)  evaluate  the  scientific 
basis  and  validity  of  procedures 
proposed  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  to  make 
corrections  to  serum  folate  and  RBC 
folate  values  obtained  in  NHANES  III 
Phase  1  (1988  to  1991);  (3)  reexamine 
current  "cutofP'  values  used  for 
estimation  of  "deficient,"  "low  status," 
etc.,  in  light  of  the  need  for  application 
of  a  correction  factor;  and  (4)  determine 
whether  these  approaches  are  still 
useful  for  estimating  the  prevalence  of 
inadequate  folate  nutriture  in  the  U.S. 
population. 

A  full  description  of  the  problem,  the 
analytical  issues  involved,  the  issues 
that  arose  that  are  related  to  the 
interpretation  of  NHANES  III  Phase  1 
(1988  to  1991)  data,  and  LSRO/FASEB's 
conclusions  are  presented  in 
"Assessment  of  Folate  Methodology 
Used  in  the  Third  National  Health  and 
Nutrition  Examination  Survey 
(NHANES  in,  1988-1991)"  (Ref.  9).  A 
major  conclusion  of  LSRO/FASEB  was 
that  neither  adjustment  of  the  serum 
folate  or  RBC  folate  data  from  NHANES 
III  Phase  1  (1988  to  1991)  to  correct  for 
the  analytical  problem,  the  use  of  the 
data  without  adjustment,  nor  the  use  of 
either  data  set  with  adjusted  criteria  for 
normalcy  and  deficiency,  by 
themselves,  can  predict  the  prevalence 
of  inadequate  folate  nutriture  of  the  U.S. 
population. 

Based  on  LSRO/FASEB's  report  and 
its  own  review  of  the  data,  the  agency 


has  concluded  that  while  there  is  a  need 
for  further  evaluation  of  the  NHANES  III 
(1988  to  1991)  serum  folate  and  RBC 
folate  data  set,  the  agency  will  not  delay 
this  rulemaking  until  such  evaluation  is 
complete. 

The  complete  data  from  NHANES  III 
(1988  to  1994)  on  folate  intake  from 
food  and  dietary  supplements  are  not 
yet  publicly  available.  Therefore,  the 
agency  cannot  evaluate  total  folate 
intakes  from  foods  and  from  dietary 
supplements  from  this  survey  data.  The 
agency  has  concluded  that  it  will  also 
not  delay  the  fortification  and  food 
additive  rulemakings  until  the  expected 
availability  of  these  data  in  1996. 

II.  Summary  of  Comments  and  the 
Agency's  Responses 

The  agency  received  nearly  100 
comments  in  response  to  its  October  14, 
1993,  proposed  rule  on  a  health  claim 
on  folate  and  neural  tube  defects.  In 
addition,  as  stated  above,  FDA 
submitted  the  transcript  of  the  October 
14  and  15, 1993,  meetings  of  the  Folic 
Acid  Subcommittee  and  Food  Advisory 
Committee,  in  which  the  proposed  rule 
was  discussed,  to  the  docket  91N-100H 
as  a  comment  (Ref.  8).  Comments  were 
received  from  individual  members  of 
FDA's  Fohc  Acid  Subcommittee  and 
Food  Advisory  Committee  and  invited 
guest  consultants;  other  Federal 
agencies;  a  foreign  government;  State 
departments  of  agriculture,  consumer 
services,  or  health;  health  care 
professionals;  consumers;  consumer 
advocacy  groups;  national  organizations 
of  health  care  professionals;  State  and 
territorial  public  health  nutrition 
directors;  manufacturers  and  suppliers 
of  vitamins  to  the  conventional  food 
industry  and  the  dietary  supplement 
industry;  manufacturers  of  finished 
foods  including  breakfast  cereals,  frozen 
foods,  and  bakery  products;  and  trade 
associations  of  dietary  supplement 
manufacturers,  bakers,  millers,  and  food 
processors.  A  number  of  comments  were 
received  that  were  more  appropriately 
answered  in  other  dockets,  and  these 
were  forwarded  to  the  appropriate 
dockets  for  response. 

FDA  has  considered  all  of  the 
comments  on  a  health  claim  on  folate 
and  neural  tube  defects  that  it  received. 
The  agency  reviewed  ail  of  the 
documents,  including  letters,  press 
releases,  scientific  articles  and  data 
supporting  these  articles,  review 
articles,  and  recommendations,  that 
were  included  in  the  comments.  A 
summary  of  the  comments  that  the 
agency  received  and  the  agency's 
responses  follow. 


A.  Advisability  of  Authorizing  Health 
Claims 

1.  Some  comments  endorsed  health 
claims  because  of  their  potential 
educational  benefits,  while  other 
comments  stated  that  health  claims  on 
foods  that  focus  on  single  nutrients  are 
a  bad  idea  because  combinations  of 
foods,  not  single  nutrients,  build  health. 
The  advisability  of  health  claims  was 
also  discussed  at  the  October  14  and  15, 
1993.  meeting  of  the  Folic  Acid 
Subcommittee  (Ref.  8). 

The  agency  notes  that  the  issue  of 
whether  health  claims  should  be 
permitted  in  food  labeling  is  moot 
because  the  1990  amendments 
authorized  claims  on  the  relationship 
between  substances  and  diseases  or 
health-related  conditions  if  the 
scientific  validity  standard  is  met. 

B.  Advisability  of  Authorizing  a  Health 
Claim  for  Folate  and  Neural  Tube 
Defects 

In  §101.79(e)(2)(i)(A)  (21  CFR 
101.79(c)(2)(i)(A)),  FDA  proposed  to 
authorize  health  claims  on  labels  or  in 
labeling  of  conventional  foods  and 
dietary  supplements  on  the  relationship 
between  folate  and  neural  tube  defects 
in  women  of  childbearing  age. 

1.  Scientific  Validity  Standard: 
Adequacy  of  the  Scientific  Data 

2.  Many  comments  supported  FDA's 
tentative  decision  to  authorize  a  health 
claim  on  the  relationship  between  folate 
and  neural  tube  defects  but  did  not 
provide  any  specific  reasons  for  their 
support.  Several  comments  noted  that 
the  scientific  basis  for  the  claim  was  as 
strong  as  that  used  to  authorize  other 
claims  (e.g..  those  relating  calcium  and 
osteoporosis  and  saturated  fat  and  heart 
disease).  Members  of  the  Folic  Acid 
Subcommittee  who  supported  a  health 
claim  noted  that  such  claims  would 
provide  information  to  the  target 
population,  and  that  such  claims  tend  to 
be  more  effective  than  educational 
programs  alone. 

Other  comments  opposed  the  health 
claim,  identifying  specific  concerns 
with  the  quality  and  quantity  of  the  data 
used  to  develop  the  PHS 
recommendation  and  to  support  the 
proposed  health  claim.  Members  of  the 
Folic  Acid  Subcommittee  who  opposed 
a  health  claim  cited  the  weakness  of  the 
data  supporting  the  relationship, 
including  the  very  small  number,  and 
observational  nature,  of  studies  relating 
intake  of  folate  at  levels  attainable  from 
usual  diets  to  reduced  risk  of  neural 
tube  defects  and  the  many  issues 
associated  with  the  interpretation  of 
these  studies  (58  FR  53265). 
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Several  comments  noted  that  because 
of  the  variety  of  micronutrients  in 
addition  to  folic  acid  contained  in 
supplements  whose  use  was  reported  in 
several  case-control  studies,  and 
because  foods  high  in  folate  are  also 
important  sources  of  other 
micronutrients,  it  is  not  possible  to 
isolate  an  independent  role  for  folate  in 
reduction  in  risk  of  first  occurrences  of 
neural  tube  defects.  Other  comments 
also  expressed  concern  regarding  the 
lack  of  folate-specific  data  at  intakes  of 
400  meg  daily  and  noted  that  studies 
showing  a  positive  impact  of  use  of 
multivitamins  containing  400  to  1,000 
meg  of  folic  acid  may  have  been 
showing  a  combined  effect  of  folic  acid 
and  vitamin  Bl2  or  of  folic  acid  and 
other  components  of  the  multivitamin 
preparations. 

A  comment  noted  that  there  is  little 
knowledge  about  biological  mechanisms 
that  would  explain  the  role  of  folate  in 
reduction  in  risk  of  neural  tube  defects. 
The  comment  stated  that  it  was 
inappropriate  to  conclude  that,  because 
folic  acid  alone  at  a  supraphysiologic 
dose  (i.e.,  4.000  meg/day;  4  mg/day)  is 
effisctive  in  reducing  the  risk  of  neural 
tube  defiscts  among  women  at  recurrent 
risk,  it  would  also  reduce  the  risk  of 
such  defects  among  women  at  much 
lower  risk  of  a  Brst  occurrence  when 
consumed  at  lower  doses  (i.e.,  at  400 
meg/day;  0.4  mg/day).  Another 
comment  expressed  the  opinion  that  the 
agency  should  not  authorize  a  claim 
because  there  is  not  significant  scientific 
agreement  that  the  evidence  supports 
the  claim.  

Section  101.14(c)  (21  CFR  101.14(c)) 
states  that  the  agency  will  issue  a 
regulation  authorizing  a  health  claim 
when  it  determines,  based  on  the 
totality  of  the  publicly  available 
scientific  evidence,  that  there  is 
significant  scientific  agreement,  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  such  claims, 
that  the  claim  is  supported  by  such 
evidence. 

For  folate  and  neural  tube  defects,  the 
agency  evaluated  all  of  the  available 
scientific  evidence,  consulted  with  the 
FoUc  Acid  Subcommittee  and  Food 
Advisory  Committee  about  this 
evidence,  and  considered  all  the 
information  contained  in  the  comments. 
Based  on  this  review,  FDA  has 
concluded  that  there  is  significant 
scientific  agreement  that  the  data 
associating  folate  intake  and  reduced 
risk  of  neural  tube  defects  support  a 
health  claim  on  this  relationship. 

The  strongest  evidence  for  this 
relationship  comes  from  the  randomized 
controlled  Medical  Research  Council 
intervention  study  (Ref.  14)  that  showed 


that  women  at  risk  of  a  recurrence  of  a 
neural  tube  defect-affected  pregnancy 
who  consumed  a  supplement  containing 
4  mg  (4,000  meg;  10  times  the  reference 
daily  intake  (RDI)  folic  acid  daily 
throughout  the  periconceptional  period 
had  a  significantly  reduced  risk  of 
having  another  child  with  a  neural  tube 
defect.  This  study  demonstrated,  for  the 
first  time,  that  there  was  a  significant 
reduction  in  recurrence  of  neural  tube 
defects  with  high  levels  of  foHc  acid  but 
not  with  other  vitamins  and  minerals. 
This  study  identified  a  specific  role  for 
folic  acid  in  reducing  the  risk  of 
recurrence  of  neural  tube  defect-affected 
pregnancies  in  women  with  a  history  of 
this  defect  and  thus  established  the 
scientific  basis  for  a  relationship 
between  folate  intake  and  the 
occurrence  of  neural  tube  defects. 

In  addition,  protective  effects  against 
occurrence  of  neural  tube  defects  were 
found  in  a  Hungarian  randomized 
controlled  trial  that  used  a 
multivitamin/multimineral  preparation 
containing  0.8  mg  folic  acid  daily  (Ref. 
15).  Four  of  five  observational  studies 
have  also  reported  a  reduced  risk  of 
neural  tube  defects  among  women  who 
reported  consuming  0.4  to  1.0  mg  folate 
daily  from  multivitamin  supplements 
(Refs.  10, 11, 13,  and  16).  Several  of 
these  studies  (Refs.  11,  13,  and  16)  have 
also  reported  beneficial  effects  against 
occurrence  of  neural  tube  defects  of 
dietary  folate  intakes  of  100  to  250  meg 
or  more  daily. 

Based  on  its  review  of  all  of  these 
studies,  the  agency  has  concluded  that 
their  results  are  consistent  with  the 
conclusion  that  folate,  at  levels 
attainable  from  usual  diets,  may  reduce 
the  risk  of  occurrence  of  neural  tube 
defects. 

The  agency  agrees  that  there  are  still 
significant  gaps  in  our  knowledge  about 
the  etiology  of  neural  tube  defects;  about 
how  folate,  either  alone  or  in 
combination  with  other  nutrients, 
reduces  the  risk  of  neural  tube  defects; 
about  dose-response  relationships 
between  folate  intake  and  reduction  in 
risk  of  neural  tube  defect-affected 
pregnancies;  and  about  the  role  of  other 
essential  nutrients  in  the  etiology  of 
neural  tube  defects.  However,  the 
randomized  controlled  Medical 
Research  Council  trial  (Ref.  14)  clearly 
established  the  specific  effectiveness  of 
increased  folate  intake  in  reducing  the 
risk  of  recurrence  of  some  neural  tube 
defects,  and  the  findings  of  most  of  the 
studies  cited  above  (Refs.  9, 10, 11, 13, 
and  16)  are  consistent  with  the 
conclusions-drawn  from  the  results  of 
the  Medical  Research  Council  trial. 

Because  of  the  consistency  between 
the  results  of  the  Medical  Research 


Council  trial  and  the  results  of  the 
smaller  observational  studies,  PHS  has 
inferred  that  folate  alone,  at  levels 
attainable  in  usual  diets,  may  reduce  the 
risk  of  neural  tube  defects  (Ref.  5).  FDA 
participated  in  the  development  of  the 
PHS  recommendation  and  noted  in  the 
folate  health  claim  proposal  (58  FR 
53266)  that  the  recommendation 
evidenced  that  significant  scientific 
agreement  exists  regarding  the  validity 
of  an  association  between  folate  intake 
and  risk  of  neural  tube  defects. 

FDA  has  therefore  concluded,  based 
on  its  own  review  of  the  scientific 
literature,  that  there  is  significant 
scientific  agreement  regarding  the 
validity  of  the  relationship,  and  that  the 
statutory  requirements  for  authorizing  a 
health  claim  in  this  topic  area  have  thus 
been  met.  Therefore,  the  agency  is 
adopting  §  101.7g(c)(2)(i)(A)  as 
proposed. 

2.  Appropriateness  of  Providing  for  a 
Claim 

In  addition  to  comments  addressing 
the  scientific  validity  of  a  health  claim 
on  folate  and  neural  tube  defects,  the 
agency  received  comments  questioning 
the  advisability  of  authorizing  a  claim 
on  this  topic. 

a.  General  comments. 

3.  Some  comments  stated  that  it  was 
advisable  to  provide  for  a  folate/neural 
tube  defects  health  claim  because  such 
a  claim  can  serve  to  broaden  public 
knowledge  of  the  relationship  between 
folate  and  neural  tube  defects.  A 
comment  noted  that  the  folate/neural 
tube  defect  claim  might  be  especially 
beneficial  for  women  who  had 
previously  had  a  child  with  a  neural 
tube  defect.  One  comment  suggested 
that  a  health  claim  for  folate  and  neural 
tube  defects  would  increase  intake  of 
folate  by  women  of  childbearing  age. 

Others  expressed  concern  by  noting 
that  consumers  will  find  it  difficult  to 
understand  the  claim  and  will  begin  to 
associate  folate-containing  foods  with 
an  effect  on  birth  defects  in  general.  A 
comment  noted  that,  given  that  many 
occurrences  of  neural  tube  defects  will 
not  be  affected  by  folate  intake,  the 
claim  will  give  a  false  hope  of  avoidance 
of  the  defect.  A  comment  expressed 
concern  that  publication  of  the  claim 
might  cause  imnecessary  alarm  among 
women  who  are  pregnant.  Other 
comments  noted  that  neural  tube  defects 
are  not  the  result  of  folate  deficiency  per 
se  or  noted  the  lack  of  evidence  that 
there  is  a  need  in  the  general  U.S. 
population  for  an  increase  in  folate 
intake.  Another  comment,  in 
considering  the  agency's  proposed 
model  health  claims,  noted  that  FDA 


was  trying  to  make  the  food  label  do 
more  than  it  can. 

Another  comment  emphasized  that 
the  context  in  which  data  from  the 
major  controlled  intervention  trial  of 
effects  of  folic  acid  at  levels 
approaching  those  obtainable  from  diets 
(i.e.,  the  Hungarian  trial;  Ref.  15)  were 
obtained  (e.g.,  women  who  volunteered 
for  the  trial  gave  up  drinking  and 
smoking,  consumed  healthful  diets 
before  pregnancy,  and  in  general 
pursued  good  health  practices  in  the 
periconceptional  interval)  is  not  the 
same  context  in  which  women  in  the 
general  population  will  receive  folate. 

The  agency  agrees  with  the  comments 
above  that  a  health  claim  for  folate  and 
neural  tube  defects  may  have  an 
educational  benefit  and  has  the 
potential  for  increasing  folate  intake 
among  women  in  the  target  population 
by  informing  them  of  the  importance  of 
folate  intake  during  their  childbearing 
years.  The  agency  also  recognizes  the 
importance  of  informing  women  of 
childbearing  age  of  the  need  to  ensure 
that  their  diets  include  adequate  folate 
throughout  this  time  of  their  lives  and 
notes  that  providing  information  at  the 
point  of  purchase  of  food  by  means  of 
health  claims  and  nutrient  content 
claims  can  be  an  effective  means  of 
getting  the  information  to  consumers 
and  of  helping  consumers  to  maintain 
healthful  diets.  Given  that  about  half  of 
all  pregnancies  are  unplanned,  many 
women  in  the  general  population  can 
benefit  from  the  information  provided 
in  the  health  claim  because  it  will 
motivate  them  to  increase  their  folate 
intake,  even  if  they  are  not  anticipating 
a  pregnancy  in  the  near  future. 

The  agency  recognizes  that  women  in 
the  Hungarian  trial  (Ref.  15)  were 
advised  to  adopt  specific  health 
conscious  practices  before  attempting  to 
beconte  pregnant,  and  that  women  in 
the  general  population  may  not  adopt 
such  practices  before  becoming 
pregnant.  The  agency  notes,  however, 
that  there  are  no  data  to  indicate  that  the 
outcome  of  the  Hungarian  trial  was 
related  to  or  dependent  uppn  the 
adoption  of  those  practices,  and  that  all 
women  in  the  trial  were  urged  to  adopt 
those  practices,  not  only  those  receiving 
folate-containing  supplements.  The 
agency  finds  no  basis  to  deny  the  claim 
based  on  such  a  consideration.  In 
addition,  although  emphasis  is 
frequently  placed  upon  estimates  that 
about  half  of  all  pregnancies  in  the 
United  States  are  unplanned,  the  agency 
notes  that  the  large  numbers  of  women 
who  do  plan  their  pregnancid^  (i.e., 
about  50  percent)  may  be  adopting 
health-conscious  practices  before 
conception  and  thus  may  receive  folate 


in  a  context  similar  to  that  employed  in 
the  Hungarian  trial. 

The  agency  recognizes  that  there  is 
the  potential  for  the  health  claim  to  be 
misleading  and  has  addressed  that 
potential  by  requiring  that  all  claims 
contain  specific  information  that 
informs  women  about  the  effect  that 
adequate  intake  of  folate  during  their 
childbearing  years  may  have  on  their 
risk  of  a  specific  type  of  birth  defect, 
without  implying  that  adequate  folate 
intake  will  provide  100  percent 
protection  against  that,  or  any  other, 
birth  defect.  The  agency  recognizes  that 
many  nutrients,  as  well  as  attention  to 
overall  diet  and  healthful  lifestyles,  are 
important  for  obtaining  the  best  possible 
outcome  of  pregnancy  and  has 
incorporated  these  concepts  into  the 
language  of  the  health  claim. 

Specifically,  in  this  health  claim 
regulation,  the  agency  identifies  the 
target  population  for  the  claim  as 
women  during  their  childbearing  years 
(§  101.79(c)(2)(i)(A));  describes  the  effect 
of  folate  intake  on  the  risk  of  neural  tube 
defects,  a  very  specific  type  of  birth 
defect  (§  101.79(c)(2)(i)(C));  requires  that 
claims  not  imply  that  folate  intake  is  the 
only  recognized  risk  factor  for  neural 
tube  defects  (§  101.79(c)(2)(i){D)): 
summarizes  the  significance  of 
appropriate  folate  intake  relative  to 
reduction  in  risk  of  neural  tube  defects 
in  the  total  dietary  context  by  requiring 
that  claims  state  that  healthful  diets  are 
also  needed  (§  101.79(c)(2)(i)(H));  and 
provides  for  optional  (voluntary) 
identification  of  a  variety  of  sources  of 
folate  in  the  claim  (§  101.79(c)(3)(vii)). 
In  describing  the  requirements  for  foods 
to  bear  the  claim,  the  agency  has 
defined  characteristics  that  will  qualify 
a  food  for  bearing  the  folate/neural  tube 
defect  health  claim  with  an  eye  to 
ensuring  that  such  foods  will  be  good 
sources  of  folate  (§  101.79(c)(2)(ii)(A)). 

Provision  of  such  information  will 
assist  women  in  understanding  the 
relationship  of  folate  intake  to  the  risk 
of  neural  tube  defects  and  the 
significance  of  the  information  in  the 
context  of  the  total  daily  diet.  Thus,  the 
claim  includes  facts  essential  for 
consumer  understanding  of  the 
conditions  and  circumstances  under 
which  the  claimed  effect  is  more  likely 
to  be  obtained. 

b.  Small  size  of  the  population  at  risk. 

4.  Some  comments  disagreed  with  the 
agency's  proposal  to  authorize  a  health 
claim  for  folate  and  neural  tube  defects 
because  other  authorized  claims  are 
different  from  this  one.  They  pointed 
out  that  the  folate  claim  deals  with  a 
problem  that  affects  a  very  small 
number  of  people,  while  other 
authorized  claims  deal  with  reducing 


the  risk  of  long-developing  conditions 
affecting  very  large  segments  of  the 
population  (e.g..  calcium  and 
osteoporosis:  fat  and  heart  disease). 
Another  comment  noted  that  there  have 
been  lai^e  unexplained  declines  in 
neural  tube  defects  in  the  United  States 
since  the  1930's.  Another  comment 
noted  that  neural  tube  defects  constitute 
only  a  small  fraction  of  all  birth  defects 
and  stated  that  the  proposed  claim 
could  lead  to  a  false  sense  of  security 
regarding  protection  from  risk  of  all 
birth  defects.  Another  comment  noted 
that  despite  their  distressful  nature, 
because  neural  tube  defect-affected 
births  are  a  relatively  rare  phenomena, 
they  should  be  attacked  at  a  medical 
level. 

The  agency  disagrees  with  comments 
that  it  should  not  authorize  a  folate/ 
neural  tube  defect  heahh  claim  on  the 
basis  that  the  affected  population  is 
small  in  number.  The  eligibility 
requirements  for  a  health  claim  do  not 
limit  such  claims  solely  to  disease  or 
health-related  conditions  affecting 
significant  portions  of  the  population. 
Rather,  the  general  eligibility 
requirements  for  health  claims  require 
that  for  a  sub.stance  to  be  eligible  for  a 
health  claim,  the  substance  must  be 
associated  with  a  disease  or  health- 
related  condition  for  which  the  general 
population  or  an  identified  U.S. 
population  subgroup  (e.g.,  the  elderly)  is 
at  risk  (see  §101. 14(b)(1)). 

As  FDA  explained  in  the  final  rule 
establishing  §  101.14(b)(1)  (58  FR  2478 
at  2499),  the  agency  will  interpret  this 
provision  fiexibly  and  will  disqualify 
few  claims  under  it.  However,  the 
agency  also  advised  that  if  the  affected 
population  is  small  in  size  or  is  not 
readily  identifiable,  information  on 
prevalence  in  the  U.S.  population  will 
be  a  material  fact  that  must  be  disclosed 
to  avoid  misbranding  the  product. 

FDA  agrees  that  the  prevalence  of 
pregnancies  affected  by  neural  tube 
defects  in  the  United  States  is  low. 
However,  because  it  is  not  currently 
possible  to  predict  when  a  pregnancy 
will  be  affected,  the  U.S.  subpopulation 
potentially  at  risk  is  large  (i.e.,  women 
capable  of  becoming  pregnant).  The 
agency,  consequently,  disagrees  that  this 
health  claim  should  not  be  authorized 
because  a  large  subpopulation  is 
potentially  at  risk  of  a  neural  tube 
defect-affected  pregnancy. 

c.  Potential  impact  of  new  data. 

5.  Several  comments  expres.sed 
concern  that  results  of  research  in 
progress  on  the  potential  role  of  factors 
other  than  folate  could  lead  to  revisions 
of  the  current  PHS  recommendation  that 
all  women  consume  0.4  mg  of  folate 
daily  throughout  their  childbearing 
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years  to  reduce  their  risk  of  neural  tube 
birth  defacts.  A  conunent  noted  that, 
based  on  testimony  presented  at  the 
April  15  and  16, 1993,  meeting  of  the 
Folic  Acid  Subcommittee,  data  from 
ongoing  studies  in  South  CaroUna  and 
Texas  will  be  available  soon  and  should 
provide  information  on  the  effiectiveness 
of  fblate-containing  supplement 
intervention  programs  in  these  areas. 
Another  comment  noted  that  data 
reported  at  the  recent  meeting  of  the 
American  Public  Health  Association 
suggested  that  while  reported  intake  of 
'  folate-containing  supplements  appeared 
to  be  associated  with  a  reduced 
incidence  of  neural  tube  defect-affected 
pregnancies  overall,  the  association  was 
not  statistically  significant  for  Hispanic 
women  who  have  a  higher  risk  for 
neural  tube  defects  than  many  other 
women. 

Some  members  of  the  Folic  Acid 
Subcommittee  questioned  whether  new 
data  on  vitamin  B12  (summarized  in 
section  II.E.6.  of  this  document)  should 
influence  the  agency's  position  on  the 
relationship  between  folate  and  neural 
tube  defects.  Another  Folic  Acid 
Subcommittee  member  stated  that 
regardless  of  the  new  findings,  the 
agency  should  move  ahead  with  the 
folate/neural  tube  defect  health  claim. 

The  agency  is  aware  that  data  from 
several  ongoing  studies  have  been 
discussed  at  national  meetings,  but  until 
these  data  and  detailed  descriptions  of 
study  designs,  methodologies,  and  full 
results  are  publicly  available,  the  agency 
cannot  act  on  them.  New  data  that  have 
become  publicly  available  during  this 
rulemaking  are  reviewed  in  Section 
II.E.6  of  this  document.  The  agency 
notes,  however,  that  the  validity  of  the 
relationship  between  folate  and  neural 
tube  defects  has  been  established  by  the 
Medical  Research  Council  trial  (Ref.  14). 
New  findings  are  not  likely  to  detract 
from  the  validity  of  that  relationship. 

C.  Issues  Regarding  the  Substance/ 
Disease  Relationship  That  Is  the  Basis  of 
the  Claim 

1.  Identifying  the  Substance  (Folic  Acid 
Versus  Folate) 

In  developing  its  proposed  regulation, 
the  agency  considered  how  best  to 
describe  the  relationship  between  folate 
and  neural  tube  defects.  In  the  proposed 
statement  of  the  substance/disease 
relationship  (§101.79(c)(2)(i)(A)),  FDA 
described  the  substance  that  is  the 
subject  of  the  claim  as  "folate."  FDA 
also  used  this  term  in  proposed 
§  101.79(a)(2).  (b)(1),  (b)(3),  (c)(2)(i)(B). 
(c)(2)(i)(F),  (c)(2){ii)(A).  (c)(2)(ii)(B), 
(c)(2)(iv),  (c)(3)(ii).  and  (d).  The  agency's 
use  of  this  term  difliered  from  the 


wording  of  the  1990  amendments  which 
required  that  FDA  evaluate  the 
relationship  between  "foHc  acid"  and 
neural  tube  defects. 

Based  on  its  review  of  the  available 
studies,  the  agency  in  its  October  14, 
1993,  proposed  rule  (58  FR  53254  at 
53280)  described  its  rationale  for 
broadening  the  topic  by  noting  that  the 
term  "folates"  is  used  broadly  to 
represent  the  entire  group  of 
nutritionally  active  folate  vitamin  forms 
and  includes  both  synthetic  folic  acid 
and  the  folylpolyglutamates  that  occur 
naturally  in  foods. 

In  reviewing  the  scientific  evidence 
on  the  relationship  between  folate  and 
neural  tube  defects,  the  agency  noted 
that  some  studies  reported  effects  of  use 
of  supplements  of  folic  acid  in 
combination  with  intakes  of  food  folates 
(Ref.  10).  while  other  studies  reported 
effects  of  dietary  intakes  of  food  folates 
alone  (Refs.  11, 13,  and  16).  Based  on  its 
review  of  these  studies,  the  agency 
tentatively  concluded  that  the  diet/ 
disease  relationship  is  more  accurately 
described  as  being  related  to  all  of  the 
biologically  active  vitamin  forms  of 
folate  rather  than  just  to  the  synthetic 
form  of  the  vitamin  (i.e.,  foUc  acid). 
Thus,  in  its  review  of  the  substance/ 
disease  relationship,  FDA  considered 
the  effect  of  all  of  the  nutritionally    . 
active  forms  of  this  vitamin  (i.e.,  folates) 
on  neural  tube  defects  and  not  just  the 
effect  of  the  form  of  the  vitamin 
specified  in  the  1990  amendments  (i.e., 
folic  acid).  Use  of  the  term  "folate"  in 
proposed  §  101.79(a)(2),  (b)(1),  (b)(3), 
(c)(2)(i)(B),  (c)(2)(i)(F),  (c)(2)(ii)(A), 
(c)(2)(ii)(B).  (c)(2)(iv).  (c)(3)(ii),  and  (d) 
was  consistent  with  the  scope  of  the 
agency's  review. 

6.  A  comment  stated  that  FDA  had 
unjustifiably  changed  the  demonstrated 
efficacious  form  of  the  vitamin  from 
"folic  acid"  to  "dietary  folate,"  and  that 
because  dietary  food  folate  has  not  been 
demonstrated  to  reduce  the  incidence  of 
neural  tube  defects,  such  a  change  is  not 
justified.  Several  comments  stated  that 
FDA,  in  its  health  claims  proceedings, 
had  departed  from  the  PHS 
recommendation,  which  uses  the  term 
"folic  acid"  in  its  title  and  in  describing 
dietary  change  associated  with  reduced 
risk  of  neural  tube  defects,  and  that 
FDA,  instead,  concentrated 
inappropriately  on  food  folate. 

FT)A  does  not  agree  with  these 
comments  and  concludes  that  it  was 
justified  in  expressing  the  food 
substance/disease  relationship  as  "folate 
and  neural  tube  defects"  rather  than  as 
"folic  acid  and  neural  tube  defects." 
FDA  also  disagrees  with  the  comments 
that  folic  acid  is  the  only  substance  that 
was  appropriately  the  subject  of  FDA's 


review,  and  that  dietary  food  folate  has 
not  been  demonstrated  to  reduce  the 
incidence  of  neural  tube  defects. 

a.  Efficacy  of  food  folate.  In  reviewing 
the  scientific  evidence  on  the 
relationship  between  folate  and  neural 
tube  defects,  the  agency  noted  that  one 
study  attributed  all  observed  effects  to 
consumption  of  dietary  supplements  of 
undefined  composition  without 
quantifying  contribution  of  folate  either 
from  the  supplements  or  from  food  (Ref. 
10),  while  other  studies  attempted  to 
specifically  quantify  intakes  of  folate 
from  food  as  well  as  from  dietary 
supplements  (Refs.  11. 13,  and  16). 

Some  studies  reported  protective 
effects  of  use  of  supplements  containing 
folic  acid  in  combination  with  intakes  of 
food  folates  (Refs.  11, 13,  and  16),  while 
other  studies  reported  protective  effects 
from  dietary  improvement  in  general 
(Ref.  17)  or  from  intakes  of  food  folates 
alone  (i.e.,  without  supplement  use) 
(Refs.  11  and  13). 

Milunsky  et  al.  (Ref.  11),  Bower  and 
Stanley  (Ref.  16),  and  Werler  et  al.  (Ref. 
13)  presented  data  on  the  relationship  of 
dietary  folate  to  risk  of  neural  tube 
defects  among  nonusers  of  dietary 
supplements.  Each  of  these  studies 
foimd  reduced  risk  of  neural  tube 
defects  associated  with  increasing 
dietary  intake  of  food  folate.  In  the 
prospective  study  of  Milunsky  et  al. 
(Ref.  11),  the  relative  risk  of  neural  tube 
defects  was  0.42  for  those  women 
ingesting  more  than  100  meg  folate  per 
day  compared  with  those  ingesting  less 
than  100  meg  folate  per  day.  Bower  and 
Stanley  (Ref.  16),  in  a  study  in  Western 
Australia,  found  reduced  risk  of  neural 
tube  defects  among  women  consuming 
more  than  240  meg  food  folate  per  day 
versus  community  controls.  Werler  et  al. 
(Ref.  13)  reported  a  significant  trend  of 
reduced  occurrence  of  neural  tube 
defects  with  increasing  dietary  food 
folate. 

Laurence  et  al.  (Ref.  17)  performed  a 
trial  of  dietary  education  without 
prescribing  supplements  and  found  that 
improvement  in  women's  diets  from 
"poor"  to  "good"  led  to  a  50  percent 
reduction  in  recurrence  of  neural  tube 
defects  in  women  at  high  risk  of  this 
complication.  Dietary  improvement  is 
assumed  to  increase  intake  of  folate  and 
many  other  nutrients  by  unspecified 
amounts.  Specifically,  these  authors 
reported  no  cases  of  neural  tube  defects 
among  women  who  were  judged  to  have 
eaten  "good"  or  "fair"  diets  (Ref.  17). 
All  recurrences  occurred  among  the  30 
of  186  women  who  were  judged  to  have 
eaten  "poor"  diets.  "Poor"  diets  were 
defined  as  those  considered  to  be 
deficient  in  first-class  protein,  usually 
no  fruits  and  vegetables,  and  generally 
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with  excessive  amounts  of 
carbohydrates.  "Good"  diets  were 
defined  as  those  providing  good  intakes 
of  all  essential  foods,  including  protein, 
and  with  no  excessive  amounts  of 
refined  carbohydrates,  sweets,  and  soft 
drinks  (see  58  FR  53253,  October  14, 
1993). 

The  studies  of  Milunsky  et  al.  (Ref. 
11),  Bower  and  Stanley  (Ref.  16),  Werier 
et  al.  (Ref.  13),  and  Laurence  et  al.  (Ref. 
17)  have  all  demonstrated  that  food 
folates  provide  protective  efi'ects  against 
risk  of  neural  tube  defects. 

b.  Interchangeability  of  the  terms 
"folate"  and  "folic  acid"  in  common 
usage  and  in  nutrition  labeling.  FDA 
notes  that,  in  common  usage,  the  terms 
"folic  acid"  and  "folate"  are  frequently 
used  interchangeably  to  describe  the 
biologically  active  forms  of  the  vitamin. 
Folates  are  ubiquitous  in  nature,  being 
present  in  nearly  all  natural  foods  (Ref. 
18),  and  occurring  in  a  wide  range  of 
forms  (Ref.  19).  Human  nutritional 
requirements  for  folate  can  be  met  by  a 
variety  of  naturally  occurring  forms  of 
the  vitamin  from  many  sources  as  well 
as  by  pteroylglutamic  acid,  the  form  of 
the  vitamin  added  as  a  fortificant  to 
breakfast  cereals  and  other  foods,  and 
the  form  present  in  dietary 
supplements. 

In  nutrition  labeling,  "folic  acid," 
"folate,"  and  "folacin"  are  allowable 
synonyms  (§  101.9(c)(8)(iv)  and 
(c)(7)(iv)).  All  of  these  terms  provide  a 
way  to  describe  the  nutritional  value  of 
folate  vitamin  forms,  although  the  term 
"folacin"  is  now  rarely  used. 

c.  Interchangeability  of  the  terms 
"folate"  and  "folic  acid"  in  the  PHS 
recommendation.  FDA  disagrees  that 
the  PHS  statement  emphasizes  synthetic 
folic  acid,  the  form  of  the  vitamin  used 
as  a  fortificant  in  conventional  foods 
and  in  dietary  supplements.  In  point  of 
fact,  the  PHS  statement,  consistent  with 
lay  information  and  with  nutrition 
labeling  regulations,  uses  the  terms 
"folic  acid"  and  "folate" 
interchangeably  (Ref.  5).  For  example, 
the  PHS  recommendation  states  that 
"folate  intake  S  0.4  mg/day  can  be 
obtained  from  the  diet  through  careful 
selection  of  foods,"  that  improvement  in 
dietary  habits  is  one  potential  approach 
"for  the  dehvery  of  folic  acid  to  the 
general  population  in  the  dosage 
recommended,"  and  that  "women 
should  be  careful  to  keep  their  total 
daily  folate  consumption  at  <  1  mg  per" 
day"  (Ref.  5). 

That  some  ambiguity  with  respect  to 
use  of  the  terms  "foUc  acid"  and 
"folate"  was  present  in  the  PHS 
recommendation  was  recognized  during 
finalization  of  the  recommendation  at  a 
CDC-sponsored  meeting  held  in  Atlanta 


on  July  27, 1992.  At  that  meeting,  CDC 
staff  noted  that  the  ambiguity  was 
deliberate  (Ref.  20): 

INVITED  SPEAKER  WALD:  There  is  an 
ambiguity  here  over  whether  it's  total  or 
extra,  unless  you  have  a  particularly  kind  of 
astute  legal  perspective  on  this.  *  *  *  I  have 
a  question,  though.  Was  the  ambiguity 
deliberate? 

CDC's  ERICKSON:  Yes. 

INVITED  SPEAKER  WALD:  You  see.  I 
think  I  would  have  probably  inserted  the 
same  ambiguity  myself.  Because  the 
intention  is  to  get  something  going.  *  *  * 
And  one  has  the  0.4  mg  figure  from  the 
previous  RDA  *  *  *  at  least  that  is  a 
psychological  fixing  point. 

Thus,  there  was  some  ambiguity  in 
the  PHS  recommendation  from  the  time 
of  its  development,  and  the 
recommendation  does  not  identify 
synthetic  folic  acid  as  the  sole  active 
form  of  the  vitamin. 

d.  Conclusion.  Based  on  its  review  of 
the  available  studies,  the  agency 
tentatively  concluded  in  the  proposed 
rule  that  the  food  substance/disease 
relationship  is  most  accurately 
expressed  as  "folate  and  neural  tube 
defects"  rather  than  as  "folic  acid  and 
neural  tube  defects"  because  the  term 
"folate"  encompasses  all  forms  of  the 
vitamin  from  any  source.  In  addition,  at 
intakes  attainable  from  usual  diets,  tx>th 
folate  from  foods  and  folic  acid  from 
fortified  foods  or  dietary  supplements 
are  converted  into  the  same  hinctional, 
metabolically  active,  reduced  coenzyme 
vitamin  forms  in  the  body  (Ref.  19). 
Thus,  nutritional  requirements  are  met 
by  a  variety  of  forms  of  folate,  and,  with 
respect  to  reduction  in  risk  of  neural 
tube  defects,  the  utility  of  increased 
folate  intake,  whether  achieved  through 
improved  food  choices  or  through  use  of 
dietary  supplements,  has  been  shown. 

The  comments  summarized  above  do 
not  provide  a  basis  for  the  agency  to 
change  the  relationship  statement 
because  they  are  inconsistent  with  the 
scientific  data,  and  they  do  not  provide 
data  that  demonstrate  that  "foHc  acid" 
performs  nutritional  functions  different 
from  those  performed  by  naturally 
occurring  food  folates.  Thus,  making  a 
distinction  between  "folate"  and  "folic 
acid"  when  all  forms  of  the  vitamin  are 
capable  of  conversion  to  active  vitamin 
coenzymes  and  metabolic  fimction  is 
artificial  and  inappropriate. 

Therefore,  in  §  101.79,  FDA  is 
authorizing  a  health  claim  on  labels  and 
in  labeUng  of  conventional  foods  and 
dietary  supplements  about  the 
relationship  between  folate  and  neural 
tube  defects  in  women  of  childbearing 
age.  The  agency  is  retaining  this 
terminology  throughout  the  codified 
language.  However.  §  101.79(c)(2)(i)(B) 
states  that  any  one  of  several  synonyms 


may  be  used,  including  "folic  acid"  and 
"folate,"  when  specifying  the  nutrient 
in  a  health  claim. 

FDA  notes  that  in  proposed 
§  101.79(c)(2)(i)(F),  the  term  "folic  acid" 
was  used  instead  of  the  intended  term 
"folate,"  which  was  otherwise 
consistently  used  throughout  the 
proposed  codified  language.  FDA  is 
correcting  this  terminology  in  the  final 
codified  language,  which  for  other 
reasons  described  in  this  preamble  is 
redesignated  as  §  101.79(c)(2)(i)(E). 

2.  Issues  of  Source  and  Amount 

In  §  101.79(c)(2)(i)(H),  the  agency 
proposed  to  prohibit  statements  in  the 
health  claim  that  a  specified  amount  of 
folate  (e.g.,  400  meg  (100  percent  of  the 
Daily  Value  (DV))  in  a  dietary 
supplement)  is  more  effective  in 
reducing  the  risk  of  neural  tube  defects 
than  a  lower  amount  (e.g..  100  meg  (25 
percent  of  the  DV)  in  a  breakfast  cereal 
or  from  diets  rich  in  fruits  and 
vegetables).  The  agency  proposed  this 
limitation  because  it  is  consistent  with 
scientific  data  showing  that  reduced  risk 
of  neural  tube  defects  has  been 
associated  with  general  dietary 
improvement,  which  is  assumed  to 
increase  folate  intake  by  unspecified 
amounts.  In  response  to  this  proposed 
limitation,  the  agency  received 
comments  addressing  the  separate 
issues  of  source  of  folate  and  amount  of 
folate. 

a.  Source. 

7.  Several  comments  agreed  with  the 
agency's  proposal,  stating  that  health 
claims  should  not  contain  statements 
that  adequate  diets  cannot  provide 
sufficient  folate,  or  that  only  fortified 
foods  or  supplements  can  provide 
adequate  folate.  Other  comments 
disagreed,  stating  that  FDA  should 
require  claims  to  state  that  the  evidence 
that  folate  reduces  the  risk  of  neural 
tube  defects  is  stronger  for  supplements 
than  for  food.  Other  comments  stated 
that  evidence  that  folate-rich  diets 
reduce  the  risk  of  neural  tube  defects  is 
only  suggestive,  while  evidence  that 
folic  acid  containing-supplements 
reduce  the  risk  of  neural  tube  defects  is 
conclusive. 

The  agency  agrees  with  comments 
that  health  claims  should  not  contain 
statements  that  diets  cannot  provide 
sufficient  folate  to  affect  the  risk  of  a 
neural  tube  defect  because  such 
statements  are  inconsistent  with  the 
available  scientific  evidence. 

The  studies  of  Milunsky  et  al.  (Ref 
11).  Bower  and  Stanley  (Ref.  16),  Werier 
et  al.  (Ref.  13).  and  Laurence  et  al.  (Ref 
17)  were  summarized  in  response  to 
comment  6.  above.  Milunsky  et  al.  (Ref 
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11).  Bower  and  Stanley  (Ref.  16),  and 
Werler  et  al.  (Ref.  13)  all  presented  data 
on  the  relationship  of  dietary  folate  to 
risk  of  neural  tube  defects  among 
nonusers  of  dietary  supplements.  Each 
of  these  studies  found  reduced  risk  of 
neural  tube  defiects  associated  with 
increasing  intakes  of  dietary  folate. 
Laurence  et  al.  (Ref.  17)  found  fiairly 
strong  protection  against  recurrence  of 
neural  tube  defects  associated  with 
improvement  in  overall  diets. 

rDA  concludes,  based  on  its  review  of 
the  scientific  literature,  that  the 
proposed  Umitation  in  §  101.79  on 
statements  that  specific  sources  are 
superior  to  others  is  appropriate  because 
the  scientific  literatiu^  does  not  support 
the  superiority  of  any  one  source  over 
others.  As  noted  above,  both  folate  firom 
conventional  foods  and  foUc  add  from 
fortified  foods  or  dietary  supplements 
are  converted  into  functional, 
metabolically  active  coenzyme  forms  for 
use  in  the  body  (Ref.  19).  llius,  in  the 
absence  of  the  limitation,  manufacturers 
would  be  free  to  put  statements  that 
would  be  £alse  and  misleading  in  their 
labeling.  The  agency's  conclusion  is 
consistent  with  PHS's  recommendation 
that  advises  that  careful  selection  of 
foods  is  one  means  by  which  women 
can  increase  their  folate  intakes. 

b.  Amount 

8.  Several  comments  agreed  with  the 
agency  that  the  claim  should  not  state 
that  a  specific  amount  of  folate  is  more 
e^ctive  than  another  amount.  Several 
comments  noted  that  dose/response 
data  to  justify  such  statements  do  not 
exist,  and  that  scientists  do  not  yet 
know  the  requisite  folate  level  that  will 
protect  the  fetus  from  a  neural  tube 
defect.  Other  comments  disagreed, 
stating  that  claims  should  state  that 
experts  recommend  400  meg  per  day  or 
100  percent  of  the  DV  when  referring  to 
adequate  amounts  of  folate.  Another 
comment  stated  that  while  the  400  meg 
level  is  admittedly  imprecise,  it  is  the 
recommendation  of  PHS.  Another 
comment  stated  that  consumers  need  to 
be  reminded  that  a  reduction  in  neural 
tube  defects  will  only  occur  if  all 
women  consume  400  meg  folate  per  day 
throughout  their  childbearing  years. 

The  agency  agrees  with  comments 
that  dose/response  data  are  insufficient 
to  provide  a  basis  fbr  stating  that  a 
specific  amoimt  of  folate  is  more 
effiactive  than  another  amoiuit.  The 
quantitative  results  from  the  studies  of 
Milunsky  ei.  al.  (Ref.  11),  Bower  and 
Stanley  (Ref.  16),  and  Werler  et  al.  (Ref. 
13)  suggest  that  amounts  lower  than  the 
current  recommendation  of  400  meg 
may  be  protective. 

After  reviewing  the  comments  above 
and  the  available  scientific  literature. 


FDA  concludes  that  the  comments  do 
not  provide  a  basis  for  the  agency  to 
change  its  position  regarding 
prohibition  of  statements  in  the  claim 
that  imply  that  specific  amounts  of 
folate  are  superior  to  other  amounts 
because  such  statements  are 
inconsistent  with  the  scientific  data. 
FDA's  conclusion  is  consistent  with 
information  provided  in  the  PHS 
recommendation  that  states  that 
amounts  of  folate  lower  than  400  meg 
may  reduce  the  risk  of  neural  tube 
defects,  and  that  additional  research  is 
needed  to  establish  the  minimum 
effective  dose  (Ref.  5).  Again,  a  contrary 
position  by  the  agency  would  permit 
false  statements  to  appear  on  the  label. 

In  the  final  codified  language,  the 
agency  is  redesignating  proposed 
§  101.79(c)(2)(i)(H)  as  §  101.79(c)(2)(i)(G) 
and,  for  the  reasons  stated  above,  is 
prohibiting  in  §  101.79(e)(2)(i)(G)  claims 
that  a  specified  amount  of  folate  per 
serving  firom  one  source  is  more 
effective  in  reducing  the  risk  of  neural 
tube  defects  than  a  lower  amoimt  per 
serving  from  another  source. 

c.  Restriction  of  claims  to  specific 
products. 

9:  Several  comments  stated  that  the 
health  claim  should  be  limited  to 
supplements  containing  400  or  800  meg 
of  folate  or  limited  to  dietary 
supplements  or  breakfast  cereals 
containing  400  meg  of  folate.  Other 
comments  stated  that  health  claims 
should  not  be  allowed  for  natiually 
occurring  food  folates.  Another 
comment  stated  that  to  allow  health 
claims  solely  on  supplements  or 
fortified  foods  would  undermine  the 
need  for  women  to  learn  to  eat  more 
healthfully  and  to  obtain  a  full  array  of 
nutrients  found  in  a  balanced  diet. 

The  agency  disagrees  with  comments 
that  recommended  that  it  limit  claims  to 
dietary  supplements  or  to  dietary 
supplements  and  fortified  breakfast 
cereals  that  contain  400  meg  or  more  of 
folate.  The  agency's  review  of  the 
scientific  literature,  summarized  in 
response  to  comments  6  to  8  above, 
provides  no  basis  for  making  a 
distinction  in  source  or  in  amount 
between  folate  from  conventional  foods 
and  folic  acid  from  dietary  supplements 
or  fortified  cereals  because  the  available 
evidence  shows  that  increased  folate 
intake,  rather  than  the  source  of  the 
folate,  is  what  is  of  importance  in 
reducing  the  risk  of  neural  tube  defects 
(Ref.  5).  Increasing  total  folate  intake 
among  women  of  childbearing  age, 
rather  than  emphasis  on  one  source 
versus  another,  is  what  is  of  importance. 
This  conclusion  is  consistent  with 
PHS's  recommendation,  which  states 
that  improvement  in  dietary  habits  and 


use  of  dietary  supplements  are  both 
appropriate  approaches  by  which 
women  may  increase  their  folate  intake. 

d.  Target  intake  goal.  The  agency 
proposed  in  §101.79(c)(3)(iv)  to  include 
as  optional  information  in  the  health 
claim  a  statement  that  the  DV  level  of 
400  meg  of  folate  is  the  target  intake 
goal. 

10.  Several  comments  stated  that  all 
health  claims  should  refer  to  the  likely 
effectiveness  of  400  meg  of  folate,  or 
that  claims  should  be  required  to  state 
that  experts  recommend  400  meg  per 
day.  Odier  comments  stated  that  400 
meg  is  the  PHS  recommendation,  and 
without  this  information,  women  may 
assume  that  .lower  amounts  are 
adequate. 

The  agency  disagrees  with  these 
comments.  n3A  chose  not  to  propose  to 
require  that  claims  identify  400  meg  as 
the  target  intake  goal  because  it 
tentatively  concluded  that  there  is 
imcertainty  as  to  the  optimal  intake  of 
folate  with  respect  to  reduction  in  risk 
of  neural  tube  defects  (Ref.  5).  As  noted 
above,  several  studies  (Refs.  11  and  13) 
have  found  reductions  in  risk  of  neural 
tube  defect-affected  pregnancies  at 
folate  intakes  below  400  meg  per  day. 
None  of  the  comments  provided 
evidence  that  showed  that  these 
findings  were  not  valid.  Thus,  FDA 
concludes  that  a  requirement  that 
claims  state  that  women  must  consume 
400  meg  folate  per  day  to  achieve  a 
reduction  in  risk  of  a  neural  tube  defect- 
affected  pregnancy  would  be 
inconsistent  with  the  available  scientific 
data. 

However,  because  400  meg  is  the 
reference  daily  intake  (RDI),  because 
PHS  recommends  a  400  meg/day  intake, 
and  because  the  Folic  Acid 
Subcommittee  supported  the  400  meg/ 
day  intake  goal,  the  agency  has 
concluded  that  it  may  be  helpful  to 
some  consumers  if  the  health  claim 
were  to  include  inforination  that  the  RDI 
of  400  meg  per  day  is  the  target  intake 
goal.  Therefore,  FDA  is  adopting 
§  101.79(c)(3)(iv)  to  allow  for  optional 
inclusion  of  this  infonhation,  with  the 
target  intake  goal  (400  meg;  0.4  mg) 
expressed  as  100  percent  DV.  Claims 
may  identify  100  percent  of  the  DV  (400 
meg  folate)  as  the  target  intake  goal  and 
may  state  the  PHS  recommended  daily 
intake  (400  meg  folate,  0.4  mg). 

3.J^ocusing  on  the  Periconceptional 
Interval 

In  proposed  §  101.79(a)(1),  the  agency 
defined  neural  tube  defects  as  serious 
birth  defects  of  the  brain  or  spinal  cord. 
The  agency  noted  that  these  defects 
result  from  a  failure  of  the  covering  of 
the  brain  or  spinal  cord  to  close  during 


early  embryonic  development  and 
further  noted  that,  because  the  neural 
tube  forms  and  closes  during  early 
pregnancy,  the  defect  may  occur  before 
a  woman  realizes  that  she  is  pregnant. 
In  proposed  §  101.79(a)(2),  the  agency 
described  the  relationship  between 
adequate  folate  intake  and  reduced  risk 
of  a  neural  tube  defect-affected 
pregnancy  and  summarized  the  studies 
whose  results  provide  the  basis  for  the 
health  claim. 

11.  A  number  of  comments  stated  that 
studies  have  shown  that  folic  acid 
added  to  the  diet  before  pregnancy 
reduces  the  risk  of  neural  tube  defects, 
and  that  the  relationship  statement 
should  be  corrected  to  reflect  this  fact. 

The  agency  agrees  that  the  studies 
that  provide  the  basis  for  the 
relationship  between  folate  and  neural 
tube  defects  focused  on  improved  folate 
nutriture  before  conception  and 
continuing  into  early  pregnancy. 
Therefore,  the  agency  is  modifying 
several  of  the  statements  in 
§  101.79(a)(2)  to  more  precisely  describe 
the  results  of  these  studies.  Specifically, 
FDA  is  modifying  the  second  sentence 
of  §  101.79(a)(2)  to  state  that  in  the 
studies  described,  folic  acid  was 
consumed  daily  "before  conception  and 
continuing  into  early  pregnancy  *  *  *," 
and  the  fourth  sentence  to  state  that  the 
study  involved  reported 
periconceptional  use  of  multivitamins 
that  contained  folic  acid. 

12.  A  comment  suggested  that  claims 
be  allowed  to  be  more  precise  in 
describing  the  period  during  which 
adequate  folate  is  needed.  The  comment 
noted  that  the  statement  relating  to  daily 
consumption  of  folate  throughout  the 
childbearing  years  implies  that  body 
folate  stores  must  be  built  up  over 
decades,  while  studies  have  shown  that 
it  is  sufficient  to  consume  folate  during 
the  weeks  before  the  neural  tube  closes. 
The  comment  proposed  that  a  statement 
that  women  who  consume  adequate 
amounts  of  folate  during  the  month 
before  and  after  becoming  pregnant  may 
reduce  their  risk  of  a  neural  tube  defect 
would  convey  this  information.  Another 
comment  criticized  the  model  health 
claims  provided  by  the  agency  because 
they  failed  to  alert  women  to  the  critical 
periconceptional  period. 

The  agency  recognizes  that  the 
scientific  data  support  the  need  for 
specific  attention  to  folate  intake  in  the 
periconceptional  interval  and  has 
modified  §  101.79(a)(2)  to  reflect  this 
fact  by  specifically  mentioning 
periconceptional  use. 

The  agency  notes  that  one  of  the 
purposes  of  health  claims  is  to  assist 
women  in  recognizing  the  importance  of 
healthful  diets,  including  adequate 


folate  nutriture  throughout  their 
childbearing  years  (see  H.  Rept.  101- 
538,  101st  Cong.,  2d  Sess.  9-10  (1990)). 
Given  that  about  50  percent  of 
pregnancies  are  unplanned,  and  that 
many  women  may  not  recognize  that 
they  are  pregnant  until  after  the  critical 
period  of  neural  tube  closure,  it  is 
important  for  women  to  maintain 
healthful  diets  throughout  their 
childbearing  years.  While  some  women 
who  plan  their  pregnancies  might 
benefit  from  the  more  specific 
information  suggested  in  the  comment, 
the  agency  concludes  that  the  more 
general  wording  in  the  model  claims 
will  reach  a  wider  group  of  women  and 
provide  them  with  useful  and  important 
information. 

FDA  is  adopting  §  101.79(c)(3)(ii). 
which  states  that  health  claims  may 
include  statements  from  paragraphs 
§  101.79  (a)  and  (b).  Through  the  use  of 
statements  derived  from  §  101.79(a)(2). 
manufacturers  will  be  able  to  provide 
information  that  alerts  women  to  the 
importance  of  the  periconceptional 
period. 

4.  "Will  Reduce"  Versus  "May  Reduce" 

13.  One  comment  stated  that 
proposed  §  101.79(a)(2),  which  stated 
that  available  data  show  that  diets 
adequate  in  folate  may  reduce  the  risk 
of  neural  tube  defects,  was  misleading 
and  recommended  that  this  section  be 
reworded  to  state  that  "studies  have 
shown  that  folic  acid  added  to  the  diet 
before  a  pregnancy  occurs  will  reduce 
the  risk  of  neural  tube  defects." 

The  agency  disagrees  with  the 
assertion  that  adequate  folate  intake  will 
reduce  the  risk  of  neural  tube  defects. 
The  available  data  show  that  in  an  area 
of  low  prevalence  of  neural  tube  defects, 
folate  intake  from  dietary  supplements 
or  from  fortified  cereals  was  not 
associated  with  reduced  risk  of  neural 
tube  defects  (Ref.  12).  The  agency  did 
not  receive  any  data  or  information 
challenging  this  data. 

The  agency  notes  that  use  of  the  term 
"will  reduce"  is  overly  promissory  to 
the  individual  and  is  misleading 
because  it  is  not  consistent  with  the 
available  data.  Prevalence  rates  for 
neural  tube  defects  vary  with  a  wide 
range  of  factors  including  genetics, 
socioeconomic  status,  maternal  health, 
and  race.  The  agency  has  discussed  the 
multifactorial  nature  of  neural  tube 
defects  (and  will  do  so  again  below  (see 
comment  36  of  this  document)).  It  has 
concluded  that  claims  need  to  reflect 
this  aspect  of  the  nature  of  these  defects 
because  folate  intake  is  not  the  only  risk 
factor  for  them.  Use  of  the  term  "will 
reduce"  in  the  claim  is  not  consistent 
with  the  multifactorial  nature  of  neural 


tube  defei:ts.  Thus,  FDA  finds  no  basis 
to  change  the  wording  of  §  101.79(a)(2), 
and  it  is  including  the  sentence  "The 
available  data  show  that  diets  adequate 
in  folate  may  reduce  the  risk  of  neural 
tube  defects"  in  the  rmal  regulation 
without  change. 

5.  Need  for  Healthful  Diets 

14.  Some  members  of  the  Folic  Acid 
Subcommittee  expressed  concern  about 
a  single  nutrient  approach  to  the 
problem  of  neural  tube  defeds  be<:ause 
nutrients  function  together  in  the  body. 
Another  comment  felt  that  a  health 
claim  for  folic  acid  could  be 
misinterpreted  to  mean  that  folic  acid 
could  prevent  all  birth  defects.  One 
comment  noted  that,  because  nutrients 
function  synergistically  in  the  body, 
increasing  a  single  nutrient  is  unwise. 
Another  comment  stated  that  by 
fo<:using  on  the  relationship  between  a 
single'nutrient  and  a  single  outcome, 
opportunities  to  improve  overall  health 
are  missed.  Another  comment  expressed 
concern  about  singling  out  one  vitamin 
for  a  health  claim  when  the  major 
sources  of  the  vitamin  (e.g.,  fruits  and 
vegetables)  are  being  promoted  for  good 
health.  Other  comments  noted  that  in 
pregnancy  it  is  the  total  diet,  not  a 
single  nutrient,  that  is  related  to  health 
outcome. 

The  agency  agrees  with  the  comments 
that  expressed  concern  about  the 
problems  in  focusing  on  a  single- 
nutrient,  particularly  in  women  of 
childbearing  age.  Many  nutrients  affect 
healthy  pregnancy,  and  the  claim 
should  not  lead  women  to  focus  undue 
attention  on  one  nutrient,  or  on  a  single 
dietary  factor,  instead  of  on  overall 
healthful  diets  and  health  conscious 
behaviors. 

In  addition,  because  healthy 
pregnancies  and  good  pregnancy 
outcomes  are  dependent  upon  an 
overall  good  diet,  adequate  in  protein., 
vitamins  and  minerals,  and  many  other 
nutrients,  women  should  not  be  misled 
into  believing  that  folate  is  the  only 
nutrient  about  which  they  need  to  be 
concerned  in  preparing  for  a  pregnancy. 
With  respect  to  neural  tube  defe<:ts,  FDA 
in  its  proposed  rule  (58  FR  53254) 
reviewed  evidence  that  nutrients  other 
than  folate  (e.g.,  methionine,  vitamin 
Bi2,  pantothenic  acid)  have  roles  in 
reducing  the  risk  of  neural  tube  defects, 
and  additional  evidence  is  summarized 
in  section  II.E.6.  of  this  do«:ument.  Thus, 
normal  fetal  development  requires  many 
nutrients  in  addition  to  the  nutrient  that 
is  the  subject  of  the  health  claim. 

Based  on  these  considerations,  the 
agency  has  concluded  that  information 
regarding  overall  improvement  in  a 
woman's  diet  and  nutrition  in  the 
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periconceptional  interval,  as  well  as 
throughout  her  childbearing  years,  is  of 
considerable  importance  because 
pregnancy  outcome  depends  upon 
adequate  intakes  of  a  wide  range  of 
nutrients.  This  concern  needs  to  be 
balanced  against  the  fact  that  the 
available  evidence  provides  the  has'':  for 
significant  scientific  agreement  that 
dietary  intakes  of  folate  may  reduce  the 
risk  of  neural  tube  defect-affected 
pregnancies. 

Therefore,  in  response  to  these 
comments,  FDA  is  including  in 
§  101.79(c)(2)(i)(H)  in  the  final 
regulation  a  requirement  that  the  claim 
state  that  folate  needs  to  be  consumed 
as  part  of  a  healthy  diet.  This 
requirement  will  ensure  that,  while 
highlighting  the  role  of  adequate  folate 
intake,  the  health  claim  will  not  cause 
women  to  place  undue  emphasis  on 
consumption  of  this  nutrient.  Thus,  this 
information  is  necessary  to  ensure  that 
the  claim  is  properly  balanced. 

D.  Requirements  for  Foods  Bearing  the 
Claim 

1.  Qualifying  Amounts 

In  §  101.79(c)(2Kii){A),  FDA  proposed 
that  the  food  or  dietary  supplement 
meet  or  exceed  the  requirements  for  a 
"good  source"  of  folate  as  defined  in 
§  101.54  (i.e.,  containing  >  10  percent  of 
the  RDI).  In  proposing  this  eligibility 
requirement,  FDA  considered  that  folate 
is  ubiquitously  distributed  in  the  U.S. 
food  supply.  While  a  number  of  foods 
(e.g.,  some  legumes,  okra,  broccolis 
spinach,  turnip  greens,  asparagus, 
Brussels  sprouts,  endive,  lentils)  contain 
more  than  80  meg  of  folate/serving  (the 
amount  that  is  greater  than  or  equal  to 
20  percent  of  the  RDI  (i.e.,  that  amount 
that  would  be  required  for  a  claim  of  a 
"rich"  source)),  the  great  majority  of 
foods  contain  folate  at  lower  levels.  For 
example,  oranges,  grapefruit,  many 
berries,  peas,  many  vegetable  juices. 
beets,  and  parsnips  contain  folate  at 
levels  of  40  to  80  meg/serving  (i.e.,  at  or 
above  10  percent  of  the  RDI  or  at  levels 
that  meet  the  requirement  of  a  claim  of 
a  "good"  source)  (Ref.  22). 

a.  General  comments. 

15.  Many  comments  and  the  Folic 
Acid  Subcommittee  and  Food  Advisory 
Committee  were  generally  satisfied  with 
the  eligibility  requirements  and 
supported  FDA's  proposal  to  allow 
claims  on  foods  that  were  at  least  a  good 
source  of  folate.  These  comments 
supported  the  criterion  because  it  would 
accommodate  a  wide  variety  of  fruits 
and  vegetables  that  would  be  excluded 
if  the  eligibility  requirement  was  set  at 
a  higher  level.  One  comment,  however, 
suggested  that  the  proposed  amount  was 


too  high  and  miglit  exclude  some 
commonly  consumed  foods  such  as 
peas. 

A  third  group  of  comments  thought 
that  the  proposed  amount  was  too  low. 
Some  of  the  comments  said  that  claims 
should  not  be  permitted  unless  the  food 
provides  at  least  20  percent  of  the  RDI 
(i.e..  80  meg  folate/serving),  arguing  that 
it  was  poor  policy  to  make  exception  to 
the  general  health  claims  requirements 
regulations,  and  that  if  the  goal  is  to 
maximize  intake  of  folate,  then  20 
percent  of  the  RDI  should  be  the 
minimum  amount  allowed  for  the  claim. 
Others  felt  strongly  that  the  claim 
should  be  limited  to  those  foods  or 
supplements  that  provide  100  percent  of 
the  RDI  per  serving  or  per  dose. 

The  agency  is  concerned  that  if  it 
required  (in  accord  with 
§  101.14(d)(2)(vii))  that  the  food  contain 
20  percent  or  more  of  the  RDI  for  folate 
(i.e.,  80  meg  or  more  folate  per  reference 
amount  customarily  consumed;  an 
amount  sufficient  to  qualify  for  a  "high" 
or  "excellent  source  of  nutrient  content 
claim)  to  bear  a  health  claim,  many  good 
food  sources  of  folate  would  not  qualify 
without  fortification. 

One  of  Congress'  purposes  in 
providing  for  health  elaims  was  to 
enable  Americans  to  maintain  a 
balanced  and  healthful  diet  (H.  Rept. 
101-538.  supra,  pp.  9-10).  Given  this 
fact,  and  given  that  the  evidence 
demonstrates  that  the  risk  of  neural  tube 
defects  can  be  affected  by  consuming 
foods  that,  while  good  sources  of  this 
nutrient,  do  not  provide  the  high  level 
that  is  provided  by  supplements  and 
highly  fortified  foods  (see  Refs.  11, 13, 
16.  and  17),  FDA  concludes  that  it 
would  not  be  consistent  with  the  intent 
of  the  1990  amendments  to  set 
requirements  that  would  hmit  eligibility 
to  bear  a  health  claim  to  the  foods  that 
are  high  in  folate. 

Use  of  a  qualifying  criterion  for  the 
health  claim  that  is  consistent  with  the 
"good  source"  definition  (i.e.,  10  to  19 
percent  of  the  DV;  40  to  76  meg  folate/ 
serving)  provides  for  an  amount  of  the 
nutrient  that  allows  a  wide  variety  of 
fruits,  vegetables,  and  whole  grain 
products  to  qualify  to  bear  the  health 
claim,  's  consistent  with  current  Federal 
guidelines  for  general  dietary  patterns, 
and  yet  is  still  likely  to  result  in  a  daily 
dietary  intake  of  folate  that  the  data 
show  may  reduce  the  risk  of  neural  tube 
defects.  For  example,  current  Federal 
dietary  guidelines  recommend  five  or 
more  servings  of  fruits  and  vegetables 
and  six  or  more  servings  of  grain 
products  per  day.  Consumption  of 
fruits,  vegetables,  and  grain  products  in 
the  recommended  amounts  would  likely 
result  in  daily  intakes  of  folate  of  0.4  mg 


(400  meg)  or  more,  even  though 
individually  many  of  the  foods 
consumed  contain  less  than  20  percent 
of  the  RDI  for  folate  per  reference 
serving  (Ref.  22). 

Accordingly,  FDA  is  adopting 
§  101.79(c)(2)(ii)(A).  which  provides 
that  conventional  foods  and  dietary 
supplements  can  bear  a  folate/neural 
tube  defect  health  claim  if  they  contain 
10  percent  or  more  of  the  RDI  for  folate 
per  reference  amount  customarily 
consumed  (i.e.,  meet  the  definition  for 
a  "good  source"  claim  in  §  101.54  (21 
CFR  101.54)).  The  availability  of  the 
claim  for  a  wide  variety  of  products  will 
provide  flexibility  to  women  in  deciding 
how  to  individually  achieve  the  target 
intake  by  selecting  from  among  foods 
that  naturally  contain  folate,  dietary 
supplements,  and  highly  fortified  foods. 

b.  Higher  qualifying  amounts  for 
dietary  supplements  than  for  foods. 

16.  Several  comments  stated  that  to 
qualify  to  bear  the  claim,  each  food 
should  provide  at  least  25  percent  of  the 
RDI,  and  each  supplement  should 
provide  100  percent  of  the  RDI. 
However,  these  comments  did  not 
provide  any  support  for  the  levels  that 
they  suggested  or  for  why  supplements 
should  have  to  have  a  higher  level  of  the 
nutrient  than  a  conventional  food. 

Having  dealt  with  the  level  necessar>' 
to  qualify  to  bear  the  claim  in  response 
to  the  previous  comment,  the  agency 
will  deal  here  with  the  question  of 
whether,  to  qualify  for  a  claim,  dietary 
supplements  should  be  required  to 
provide  more  folate  than  foods.  The 
agency  concludes  that  there  is  no  reason 
why  they  should.  In  response  to 
comment  7  of  this  document,  the  agency 
concluded  that  the  available  scientific 
evidence  establishes  that  sources  of 
folate  are  equivalent  in  their  ability  to 
provide  folate.  Thus,  there  is  no  basis 
for  requiring  that  either  dietary 
supplements  or  conventional  foods 
provide  more  than  10  percent  of  the  RDI 
for  folate  per  reference  amount 
customarily  consumed  to  qualify  for  the 
claim. 

2.  Disintegration  and  Dissolution  of 
Dietary  Supplements 

FDA  proposed  in  §  101.79(c)(2)(ii)(C) 
to  disquahfy  dietary  supplements  from 
bearing  a  health  claim  if  they  fail  to 
meet  the  United  States  Pharmacopeia 
(USP)  standards  for  disintegration  and 
dissolution.  The  agency  tentatively 
concluded  that  the  benefits  of  folate 
intake  from  food  and  dietary 
supplements  can  only  be  obtained  if  the 
folate  is  available  for  absorption  and 
metabolism  by  the  body.  The  agency 
noted  that  a  dietary  supplement  that 
does  not  disintegrate  and  dissolve 


clearly  does  not  provide  the  nutrient  in 
an  assimilable  form,  and  that  a  claim  for 
such  a  supplement  would  be  misleading 
because  the  supplement  would  not 
provide  the  nutrient  that  is  the  subject 
of  the  health  claim  (58  FR  58283). 

17.  Several  comments  agreed  with  the 
agency's  proposed  requirement  and 
urged  the  agency  to  require  airdietary 
supplements  to  meet  such  quality 
standards.  Another  comment  proposed 
that  the  agency  use  the  USP  standards 
that  are  currently  under  development, 
and  that  the  dissolution  requirement 
become  effective  when  the  USP 
proposal  becomes  effiective.  The  USP 
commented  and  proposed  wording  for 
use  in  §  101.79(c)(2)(ii)(C):  "Folic  acid 
present  in  dietary  supplement  dosage 
forms  (e.g.,  tablets,  capsules)  shall  meet 
the  requirements  of  the  United  States 
Pharmacopeia  as  defined  in  Section 
201(j)oftheact." 

Another  comment  stated  that  in 
making  this  proposed  requirement 
effective  for  dietary  supplements,  the 
agency  would  accord  the  same  claim  to 
foods  (i.e.,  conventional  foods)  without 
similar  requirements  for  bioavailability, 
and  that  excluding  foods  from  this 
requirement  was  scientifically 
unjustified.  The  comment  did  not 
identify  conventional  foods  from  which 
folate  had  been  demonstrated  to  be 
unavailable  or  elaborate  on  the  concern. 

The  agency  proposed  that  dietary 
supplements  meet  USP  standards  for 
dissolution  and  disintegration,  and  that 
bioavailability  under  conditions  of  use 
stated  on  the  label  be  shown  only  if 
there  are  no  applicable  USP  sttmdards 
for  disintegration  and  dissolution.  Thus, 
the  agency  propiosed  that  a 
demonstration  of  bioavailability  would 
be  required  only  if  there  were  no  USP 
method  available  to  check  for 
dissolution  and  disintegration. 

The  comment  that  stated  that  in 
making  the  requirement  proposed  in 
§  101.79(c)(2)(ii)(C)  effective  for  dietary 
supplements,  the  agency  would  accord 
the  same  claim  to  conventional  foods 
without  similar  requirements,  may  have 
misread  the  agency's  proposed 
requirement.  "Bioavailability"  includes, 
but  is  not  limited  to,  dissolution  and 
disintegration.  Dissolution  and 
disintegration  are  necessary 
preconditions  for  absorption  and 
subsequent  metatk}lism.  Digestive 
processes  ensure  that  conventional 
foods  are  digested,  and  that  components 
are  liberated  for  absorption.  With 
respect  to  the  bioavailabiUty  of  folate 
from  conventional  foods,  the  agency  is 
aware  that  the  bioavailability  of  folate 
varies  widely  but  is  not  aware  of  any 
foods  from  which  folate  has  been  shown 
to  be  imavailable. 


However,  dietary  supplements, 
including  folate-containing 
supplements,  can  be  manufactured  in  a 
manner  that  prevents  dissolution  and 
disintegration  (e.g.,  extremely 
compressed  preparations),  and  the 
digestive  processes  may  be  insufficient 
to  ensure  the  liberation  of  the 
components  for  absorption.  The 
components  of  such  a  supplement 
would  not  be  available  for  absorption 
and  utilization  by  the  body.  A  claim  on 
a  dietary  supplement  that  doe»  not 
disintegrate  or  dissolve  would  be 
misleading  because  the  supplement 
would  not  meet  the  preconditions 
necessary  to  ensure  that  the  nutrient 
that  is  the  subject  of  the  claim  is 
available  for  absorption. 

The  agency  did  not  receive  other 
comments  contending  that  dietary 
supplements  should  not  meet  USP 
standards  for  disintegration  and 
dissolution,  or  that  bioavailability 
should  not  be  demonstrated  when 
apphcable  USP  disintegration  and 
dissolution  standards  are  not  available. 
The  agency  is  adopting 
§  101.79(c)(2)(ii)(C)  as  proposed  and  is 
redesignating  it  as  §  101.79(c)(2)(ii)(B). 

3.  No  Health  Claim  on  Foods  or 
Supplements  Containing  More  Than  100 
Percent  of  the  RDI  for  Preformed 
Vitamin  A  or  Vitamin  D 

In  §  101.79(c)(2)(jii),  FDA  proposed 
that  a  health  claim  for  folate  and  neural 
tube  defects  be  prohibited  on 
conventional  foods  and  on  dietary 
supplements  that  contain  more  than  100 
percent  of  the  RDI  for  vitamin  A  as 
retinol  or  preformed  vitamin  A  or 
vitamin  D  per  serving  or  per  unit.  The 
agency  proposed  this  Umitation  because 
of  the  recognized  toxicity  of  high 
intakes  of  these  vitamins  for  the  fetus 
and  the  teratogenic  effects  of  these 
nutrients  at  levels  not  greatly  in  excess 
of  the  RDI. 

18.  Several  comments  agreed  with 
FDA's  proposal,  noting  that  many 
dietary  supplements  currently  contain 
more  than  100  percent  of  the  RDI  for 
vitamin  A,  and  that  such  levels  are 
unnecess&ry  and  potentially  harmful. 
Another  comment  misread  the  proposed 
requirement  regarding  vitamin  A  and 
noted  that  since  manufacturers  were 
now  increasing  the  P-carotene  content  of 
supplements  because  of  health  benefits, 
these  supplements  should  not  be 
excluded  from  carrying  a  folate/neural 
tube  defect  claim  because  of  their  high 
^carotene  content. 

The  agency  is  aware  that  folate  is 
often  combined  with  other  nutrients, 
particularly  vitamins  and  minerals,  in 
dietary  supplement  formulations  or  in 
highly  fortified  foods.  In  light  of  the 


expectation  that  the  presence  of  a  health 
claim  on  the  label  of  such  products  is 
likely  to  result  in  increased  intake  of 
these  products,  FDA  is  concerned  that 
some  consumers  may  try  to  increase 
their  folate  intake  by  consuming 
multiple  doses  of  dietary  supplements 
or  multiple  servings  of  highly  fortified 
foods.  The  agency  was  concerned  that, 
for  some  fortified  foods  and  dietary 
supplements  that  contain  both  folate 
and  preformed  vitamin  A  or  vitamin  D, 
consumers  could  be  exposed  to 
excessive  vitamin  A  or  vitamin  D 
intakes  in  their  attempts  to  obtain 
increased  amounts  of  folate.  The  agency, 
however,  did  not  propose  similar 
requirements  for  ^-carotene  because  the 
agency  is  not  aware  of  data  on  potential 
teratogenic  or  other  adverse  effects  of  ^ 
carotene  on  the  fetus. 

This  limitation  is  consistent  with 
other  recent  recommendations.  In  1991. 
the  CDC  recommendation  for  increased 
intake  of  folate  by  women  with  a  history 
of  a  neural  tube  defect-  affected 
pregnancy  (Ref.  23)  warned  against 
overconsumption  of  multivitamins 
because  of  the  potential  for  excessive 
intakes  of  vitamins  A  and  D  from  such 
preparations  and  the  known  adverse 
effects  of  these  vitamins  on  the  health 
of  the  fetus.  In  addition,  recent 
recommendations  in  Canada  for  women 
of  childbearing  age  regarding  folic  acid 
and  neural  tube  defects  recognized  the 
teratogenicity  of  high  levels  of  vitamin 
A  and  cautioned  against  excessive 
intakes  of  this  nutrient  (Ref.  24). 

With  the  exception  of  the  comment 
regarding  ^-carotene  discussed  above, 
the  agency  received  no  comments 
objecting  to  this  requirement.  Thus,  the 
agency  is  adopting  §  101.79(c)(2)(iii)  as 
proposed.  The  agency  advises  that  the 
limitation  contained  in  this  provision 
pertains  only  to  conventional  foods  or  to 
dietary  supplements  that  contain  more 
than  100  percent  of  the  RDI  for  vitamin 
A  as  retinol  or  preformed  vitamin  A  or 
vitamin  D. 

E.  Label  Information  t 

1.  Mandatory  Nutrition  Labeling 

hi  §101.79(c)(2)(iv),  FDA  proposed  to 
require  that  the  nutrition  label  of 
conventional  foods  or  dietan,' 
supplements  beafing  the  folate/neural 
tube  defect  health  claim  provide 
information  about  the  amount  of  folate 
in  the  food  or  dietary  supplement.  This 
proposed  requirement  is  consistent  with 
§101.9(c)(8)(ii)  (21  CFR  101.9(c)(8)(i)). 
which  states  that  the  declaration  cf 
vitamins  and  minerals  on  the  nutrition 
label  shall  include  any  of  the  vitamins 
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and  minerals  listed  in  §  101.9(c)(8)(iv) 
when  a  claim  is  made  abo^it  them. 

19.  One  comment  agreed  with  the 
proposed  requirement  for  mandatory 
nutrition  labeling  on  products  bearing 
the  folate/neural  tube  defects  health 
claim.  Another  comment  noted  that  use 
of  multiple  terms  such  as  "micrograms," 
milUgrams,"  etc.,  would  probably 
confuse  lay  persons. 

The  agency  agrees  with  the  comments 
and  is  adopting,  with  the  modifications 
noted  below,  the  requirement  in 
§  101.79(c)(2)(iv]  that  products  bearing 
the  health  claim  include  in  the  nutrition 
labeling  information  about  the  amount 
of  folate  in  the  food. 

FDA  adopted  the  1980  Recommended 
Dietary  Allowance  (RDA)  values  as  RDI 
values,  with  folate  values  expressed  on 
the  label  in  milligrams  (mg)  and  percent 
of  the  DV  (58  FR  2206.  January  6, 1993). 
bi  the  Federal  Register  of  January  4, 
1994  (59  FR  427  at  431).  FDA  proposed 
to  amend  §  101.9  by  revising  paragraph 
(c)(8)(iv)  to  state,  among  other  things, 
the  RDI  for  folate  in  micrograms  (i.e., 
400  micrograms;  400  meg).  The  agency 
stated  that  changing  the  c\irrent  unit  of 
measure  for  folate  will  facilitate 
consumer  comprehension  of 
quantitative  nutrient  information 
because  consumers  are  more  familiar 
with  this  nutrient  being  expressed  in 
microgram  units. 

In  §  101.79(c)(2)(i)(F)  and  (c)(3)(iv), 
FDA  has  modified  the  codified  language 
so  that  all  references  to  folate  intake  in 
the  health  claim  will  be  required  to  be 
expressed  as  percent  DV  with  the  option 
of  adding  the  microgram  equivalent  in 
parentheses.  That  is.  values  for  folate 
will  be  expressed  as  percent  of  the  DV 
(i.e.,  the  percent  of  the  RDI  as 
established  in  §  101.9(c)(8)(iv)).  FDA  has 
modified  the  codified  language  in 
§  101.79(c)(2)(iMF)  so  that  reference  to 
the  safe  upper  Umit  of  daily  folate 
intake  in  the  health  claim  will  also  be 
required  to  be  expressed  as  percent  DV 
with  the  option  of  adding  the  microgram 
equivalent  in  parentheses  (see  comment 
32  of  this  document).  Thus,  in  response 
to  the  comment's  concern  about  the 
confusion  that  would  result  if  muhiple 
terms  are  used  to  describe  the  level  of 
folate,  FDA  has  modified  the  regulations 
to  provide  for  consistent  terminology. 

2.  Identifying  the  Nutrient 

hi  proposed  §  101.79(c)(2)(i)(B),  FDA 
considered  the  use  of  synonyms  for 
"folate"  and  the  need  to  aid  consumers 
in  imderstanding  this  nutrient.  The 
agency  provided  for  the  use  of 
synonyms  and  for  additional 
description  of  this  term  through  phrases 
such  as  "folate,"  "folic  add,"  "folacin," 


"folate,  a  B  vitamin,"  "folic  acid,  a  B 
vitamin,"  and  "folacin,  a  B  vitamin." 

20.  Several  comments  agreed  that  the 
agency's  proposed  synonyms  are 
appropriate.  Other  comments  urged  that 
a  single  term,  for  example,  "folic  acid," 
"folic  acid,  a  B  vitamin."  "folate,"  or 
"folate,  a  B  vitamin,"  be  used 
throughout  all  claims.  Other  comments 
agreed  with  the  use  of  the  agency's 
proposed  s\Tionyms  to  encourage  the 
consumption  of  healthy  diets  but 
recommejided  that  claims  be  worded  in 
such  a  way  as  to  demonstrate  that  "folic 
acid"  is  the  effective  form.  Several 
comments  disagreed  with  use  of  the 
term  "folacin,"  noting  that  it  was  rarely 
used. 

The  agency  notes  that  the  descriptive 
term  "a  B  vitamin"  in  conjunction  with 
"folate,"  "folacin,"  or  "folic  acid"  is 
commonly  used  in  lay  information  for 
consumers  and  may  be  useful  for 
consumers  in  indicating  the  nutritive 
function  of  folate  as  a  vitamin.  FDA  is 
thus  retaining  the  provision  for  its 
optional  use  in  §  101.79(c)(2)(i)(B). 

FDA  recognizes  that  current 
regulations  for  nutrition  labeling  in 
§§  101.9  and  101.36  do  not  include  the 
term  "folic  acid"  as  an  allowable 
synonym  for  folate.  This  omission  was 
an  oversight  when  the  agency  amended 
§  101.9  (58  FR  2079  at  2178.  January  6, 
1993),  and  when  it  promulgated 
§  101.36  (59  FR  373,  January  4, 1994). 
Before  it  was  amended,  §  101.9  had 
listed  folic  acid  as  the  preferred  term, 
with  folacin  as  an  allowable 
parenthetical  synonym.  When  it 
proposed  amendments  to  §  101.9  in 
1990  (55  FR  29847,  July  19,  1990),  the 
agency  explained. why  the  term  "folate" 
was  preferable  to  "folacin".  However, 
an  explanation  for  use  of  "folic  acid" 
was  inadvertently  omitted  in  that 
document,  as  was  inclusion  of  the  term 
"folic  acid"  as  an  allowable  synonym. 

The  agency  has  advised  firms  that  it 
would  have  no  objection  to  the  use  of 
the  term  "folic  acid"  in  nutrition 
labeling.  In  light  of  common  usage  and 
FDA  policy,  and  for  consistency  among 
nutrition  labeling  and  health  claim 
regulations,  the  agency  is  making  a 
technical  amendment  to  §§  101.9  and 
101.36  in  this  final  rule  to  include  "folic 
acid"  as  an  allowable  synonym  for 
folate. 

The  agency  notes  that,  as  discussed  in 
comment  6,  above,  the  terms  "folic 
acid"  and  "folate"  are  both  used  in  the 
PHS  recommendation  (Ref.  5).  By 
allowing  the  use  of  these  terms,  the  PHS 
recommendation  can  be  quoted  directly 
on  the  label  if  ail  other  requirements  for 
the  health  claim  are  met.  The 
inappropriateness  of  limiting  the  term  to 
"folic  acid"  to  describe  the  relationship 


has  been  discussed  in  response  to 
comment  6  of  this  document.  Therefore, 
FDA  is  adopting  §  101.79(c)(2)(i)(B)  as 
proposed. 

3.  Identifying  Diets  Adequate  in  Folate 

hi  §  101.79(c)(2)(ii)(B),  the  agency 
proposed  to  require  that  health  claims 
relating  folate  to  neural  tube  defects 
identify  sources  of  folate  by  stating  that 
adequate  amounts  of  folate  may  be 
obtained  by  making  specific  dietary 
choices  of  folate-ridi  foods,  as  well  as 
through  use  of  dietary  supplements  or 
fortified  breakfast  cereals.  The  purpose 
of  this  proposed  requirement  was  to 
assist  women  in  obtaining  adequate 
amounts  of  folate  in  their  diets  by 
providing  information  on  sources  of 
folate,  hi  proposed  §  101.79(c)(2)(ii)(B), 
the  agency  provided  examples  of  the 
types  of  phrases  that  could  be  used  to 
meet  this  requirement  (e.g.,  "Adequate 
amounts  of  folate,  a  B  vitamin,  can  be 
obtained  from  diets  rich  in  fruits,  dark 
green  leafy  vegetables  and  legumes, 
enriched  grain  products,  fortified 
cereals,  or  from  dietary  supplements"). 

21.  Many  comments  agreed  with  the 
proposal  to  require  statements  that 
dietary  sources  such  as  fruits, 
vegetables,  and  grains  may  contribute 
folate  to  the  diet,  although  some 
comments  disagreed  with  providing 
specific  details,  such  as  recommended 
numbers  of  servings.  Other  comments 
supported  the  agency's  proposed 
approach,  emphasizing  that  the  health 
claim  must  help  consumers  understand 
that,  in  pregnancy,  it  is  the  total  diet.    - 
not  a  single  food,  that  is  related  to 
health  outcome,  and  that  there  is  good 
evidence  for  dietary  claims  regarding 
increased  folate  intake  and  reduced  risk 
of  neural  tube  defects.  Another 
comment  stated  that  health  claims 
should  not  reveal  a  bias  against  food 
forms,  fortificants,  or  dietary 
supplements. 

Other  comments  disagreed  with  the 
proposal  to  identify  healthful  dietary 
patterns  on  the  basis  that  many  women 
will  not  change  their  eating  habits,  and 
that  it  is  therefore  important  to  point  out 
the  importance  of  use  of  dietary 
supplements.  Other  comments  noted 
that  the  statements  regarding  beneficial 
diets  were  overly  focused  on  food  and 
should  be  made  optional,  that  adding 
dietary  information  to  the  health  claim 
reduces  its  educational  effectiveness, 
and  that  inclusion  of  such  information 
was  neither  required  by  law  nor 
consistent  with  other  authorized  health 
claims  such  as  that  for  calcium  and 
osteoporosis.  Several  comments 
recommended  that  statements  regarding 
diets  adequate  in  folate  be  made 
optional  because  such  information  is 


better  presented  in  educational 
materials. 

The  agency  disagrees  with  the 
comments  that  stated  that  the  proposed 
statements  regarding  sources  of  folate 
were  overly  focused  on  food.  Sugh 
comments  imply  that  FDA  was  biasing 
the  statements  against  dietary 
supplements.  In  fact,  each  example 
included  dietary  supplements  in  the  list 
of  sources  of  folate  (e.g.,  fruits, 
vegetables,  enriched  grain  products, 
fortified  cereals,  and  dietary 
supplements).  The  agency  also  disagrees 
that  the  educational  effectiveness  of  the 
claim  is  reduced  by  inclusion  of  the 
proposed  statement  because  statements 
of  this  type  provide,  in  an  abbreviated 
form,  information  on  sources  of  folate 
about  which  a  consumer  may  be 
unaware. 

In  the  context  of  a  total  diet,  the 
consumer  needs  flexibility  in  deciding 
how  to  increase  folate  intake.  Provision 
of  this  information  is  consistent  with 
section  403(r)(3)(B)(iii)  of  the  act,  which 
states  that  the  claim  shall  be  stated  in 
a  way  that  enables  the  public  to 
understand  the  relative  significance  of 
the  claim  in  the  context  of  the  total 
daily  diet.  Awareness  of  the  food 
sources  of  folate,  including  dietary 
supplements,  will  assist  women  in 
recognizing  the  significance  of  the  claim 
in  the  context  of  the  total  diet.  Provision 
of  information  on  sources  of  folate  in 
the  health  claim  will  assist  consumers 
by  making  them  aware  that  specific 
foods  and  dietary  supplements  contain 
folate. 

However,  FDA  recognizes  that  while 
there  has  been  a  noticeable  increase  in 
the  use  of  health  claims  ov^r  the  last  2 
years,  the  number  of  products  that  bear 
health  claims  is  not  as  great  as  the 
agency  had  anticipated.  The  agency  is 
therefore  interested  in  simplifying 
claims  to  facilitate  their  increased  use. 
The  agency  is  particularly  interested  in 
removing  so-called  "required"  elements 
that  are  not  necessary  to  ensure  that  the 
claims  are  truthful,  not  misleading,  and 
scientifically  valid.  While  the  agency 
agrees  with  the  comments  that 
supported  inclusion  of  information  on 
the  dietary  sources  of  folate,  and  while 
it  supports  health  claim  statements  that 
include  examples  of  dietary  sources  of 
this  nutrient,  the  agency  is  concerned 
that  requiring  such  specific  information 
will  increase  the  length  of  the  claim  and 
may  dissuade  manufacturers  from 
including  it  in  their  labeling. 

In  comment  14  of  this  document,  the 
agency  concluded  that  information 
regarding  overall  improvement  in  a 
woman's  diet  and  nutrition  throughout 
her  childbearing  years  is  of  considerable 
importance  because  pregnancy  outcome 


depends  upon  adequate  intake  of  a  wide 
range  of  nutrients.  'The  agency  is 
adopting  §  101.79(c)(2)(i){H),  which 
requires  that  the  health  claim  state  that 
there  is  a  need  for  a  healthful  diet  as 
well  as  adequate  folate  intake.  FDA  has 
concluded  that  this  information  is 
necessary  to  ensure  that  the  claims  have 
proper  balance. 

The  agency  is  persuaded  that  shorter 
claims  that  state  the  need  for  a  healthful 
diet,  without  reference  to  specific  foods, 
will  meet  the  objective  of  encouraging 
broader  use  of  the  claim  while  alerting 
women  to  the  importance  of  overall  diet 
during  the  childbearing  years. 
Therefore,  FDA  is  requiring  that  claims 
state  that  adequate  folate  needs  to  be 
consumed  as  part  of  a  healthful  diet  (see 
section  n.C.5.  of  this  document,  and 
new  §  101.79(c)(2)(i)(H))  without 
identifying  specific  sources.  The 
appearance  of  the  claim  on  a  wide  range 
of  qualifying  foods  will  itself  convey 
information  about  the  variety  of  sources 
of  folate  available  to  women  as  part  of 
a  healthful  total  diet. 

Therefore,  the  agency  is  removing 
proposed  §  101.79(c)(2)(ii)(B)  in  its 
entirety  and  is  adding  in  the  codified 
language  a  provision  (§101.79(c)(3)(vii)) 
for  optionally  including  in  the  claim 
information  that  identifies  sources  of 
folate.  Because  of  these  changes.  FDA 
has  adopted  proposed 
§  101.79(c)(2)(ii)(C)  as 
§101.79(c)(2)(ii)(B). 

4.  Identifying  the  Health-Related 
Condition 

In  developing  proposed 
§  101.79(c)(2)(i)(C),  FDA  considered 
whether  women  might  be  confused  or 
not  understand  the  term  "neural  tube 
defect"  and  provided  for  some 
qualification  of  this  term  through  use  of 
alternate  phrases  such  as  "the  birth 
defect  spina  bifida,"  "the  birth  defects 
spina  bifida  and  anencephaly,"  "spina 
bifida  and  anencephaly,  birth  defects  of 
the  brain  or  spinal  cord,"  and  "birth 
defects  of  the  brain  or  spinal  cord,  spina 
bifida  and  anencephaly." 

22.  The  agency  received  several 
comments  regarding  these  proposed 
synonyms.  A  comment  agreed  with  the 
agency  that  the  health-related  condition 
must  be  specified  and  stated  that  the 
agency's  proposed  synonyms  were 
appropriate.  Another  comment  noted 
that  "anencephaly"  is  not  a  familiar 
term,  and  that  a  phrase  such  as  "certain 
serious  birth  defects,  neural  tube 
defects"  is  preferable.  Another  comment 
recommended  that  only  the  statement 
"neural  tube  defect"  be  allowed  because 
it  is  the  more  appropriate  and  accurate 
term,  and  because  consumers  will 
benefit  from  seeing  the  same  identifying 


statements  in  health  claims  on  many 
products.  Several  comments,  however, 
asserted  that  consumers  will  not 
understand  "neural  tube  defects"  and 
stated  that  a  more  understandable  term 
might  be  "birth  defects  of  the  brain  and/ 
or  spinal  cord." 

Tne  agency  has  considered  these 
comments  and  concludes  that  the  term 
and  qualifiers  provided  in  its  proposed 
rule,  i.e..  "neural  tube  defects,"  "the 
birth  defect  spina  bifida,"  "birth  defects 
spina  bifida  and  anencephaly,"  "spina 
bifida  and  anencephaly,  birth  defects  of 
the  brain  or  spinal  cord,"  and  "birth 
defects  of  the  brain  or  spinal  cord 
anencephaly  or  spina  bifida,"  will  allow 
manufacturers  considerable  flexibility 
in  crafting  claims  and  in  educating 
consumers.  The  agency  is  also 
persuaded  to  include  the  option  of  using 
the  simpler  terms  "birth  defects  of  the 
brain  or  spinal  cord"  or  "brain  or  spinal 
cord  birth  defects"  and  has  modified 
§  101.79(c)(2)(i)(C)  arxordingly.  The 
agency  accepts  the  suggestion  that  use 
of  the  latter  terms  will  make  the  claims 
simpler  and  more  useful  to  consumers 
because  the  phrase  may  be  more 
understandable  than  phrases  that 
include  medical  terms  such  as  "neural 
tube  defects"  or  "anencephaly  "• 

The  agency  also  considerea  whether 
use  of  the  very  general  terms  "some 
birth  defects"  or  "some  serious  birth 
defects"  would  be  appropriate.  As 
discussed  in  its  January  1993  final  rule 
on  folate  and  neural  tube  defects  (58  FR 
2606  at  2610),  the  act  requires  that 
claims  on  foods  be  truthful  and  not 
misleading.  The  agency  recognizes  that, 
based  on  the  results  of  the  Medical 
Research  Council  trial,  the  asso<;iation 
between  folate  intake  and  birth  defe<:ts 
is  limited  to  neural  tube  defe<;ts.  The 
Medical  Research  Council  trial  found 
that  folic  acid,  while  significantly 
reducing  the  risk  of  neural  tube  defects 
in  women  at  high  risk  of  recurrence  of 
this  complication,  did  not  significantly 
alter  the  incidences  of  a  wide  variety  of 
other  birth  defetrts  in  the  population 
studied  (Ref.  14).  Similarly.  Czeizel  et 
al.  (Ref.  15)  reported  that  the  results  of 
the  Hungarian  trial  that  studied  use  of 
a  multivitamin/multimineral 
supplement  containing  0.8  mg  of  folic 
acid  showed  no  reduction  in  incidences 
of  birth  defects  other  than  neural  tube 
defects. 

FDA  also  points  out  that  the 
prevalence  of  neural  tube  defects  in  the 
United  States  has  been  steadily 
declining  in  recent  decades,  and  that  the 
estimated  incidence  is  presently  about  1 
in  1,600  births  (Ref.  25).  Currently, 
estimated  incidences  of  other  serious 
birth  defects  are  considerably  higher 
than  that  for  neural  tube  defects.  For 
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instance,  estimated  incidences  are  1  in 
115  for  birth  defects  involving  the  heart 
and  circulation,  1  in  130  for  those 
involving  the  muscles  and  skeleton.  1  in 
135  for  those  involving  the  genital  and 
urinary  tract,  1  in  235  for  those 
involving  the  nervous  system  and  eye, 
1  in  735  for  club  foot,  and  1  in  635  for 
chromosomal  syndromes  (Ref.  25). 

Because  neural  tube  defects  constitute 
a  relatively  small  fraction  of  all  birth 
defiacts,  women  should  not  be  misled 
into  a  false  sense  of  seciuity  that  they 
can  affect  their  risk  of  all  birth  defects 
through  diets  adequate  in  folate.  The 
agency  has  therefore  decided  not  to 
include  use  of  the  more  general  terms 
"some  birth  defects"  or  "some  serious 
birth  defects"  because  use  of  such  terms 
would  fail  to  disclose  the  material  fact 
that  the  food  substance/disease 
relationship  is  specifically  between 
folate  and  neural  tube  defects.  Use  of 
such  general  terms  can  create  the 
impression  that  adequate  folate  intake 
will  reduce  a  woman's  risk  of  other 
serious  birth  defects,  and  women  might, 
as  a  result,  discount  risk  factors  for 
other  birth  defects  (e.g.,  alcohol  use, 
drug  abuse).  | 

5.  Safe  Upper  Limit  of  Daily  Intake 

Sections  403(r)(3)(A)(ii).  402(a),  and 
409  of  the>act  establish  that  the  use  of 
a  substance  in  a  food  must  be  safe. 
Based  on  concerns  discussed  in  the 
Federal  Register  of  January  6, 1993  (58 
PR  2606),  the  agency  concluded  that  it 
could  not  authorize  a  health  claim  on 
folate  and  neural  tube  defects  at  that 
time.  The  agency  was  concerned  that 
the  possibility  exists  that  folic  acid  itself 
could  be  a  substance  that  increases  the 
risk  of  a  disease  or  a  health-related 
condition  in  persons  in  the  general 
population  (see  section  403(r)(3)(A)(ii) 
of  the  act). 

Recognizing  the  potential  for  adverse 
effects  from  high  intakes  of  folate,  PHS 
^included  a  caution  statement  in  its 
recommendation  that  "because  the 
effiects  of  higher  intakes  are  not  well 
known  but  include  complicating  the 
diagnosis  of  vitamin  B12  deflciency,  care 
should  be  taken  to  keep  total  folate 
consumption  at  <1  mg  per  day,  except 
under  the  supervision  of  a  physician" 
(Ref.  5). 

In  §  101.79(c)(2)(i)(G),  FDA  proposed 
to  require  a  statement  as  part  of  the 
health  claim  on  fortified  foods  in 
conventional  food  form  and  on  dietary 
supplements  containing  more  than  25 
percent  of  the  RDI  for  folate  per  unit  or 
per  serving  that  1  mg  of  folate  per  day 
is  the  safe  upper  limit  of  intake.  The 
agency  noted  that  the  availability  of  the 
health  claim  would  likely  encourage 
increased  intakes  of  health-claim 


labeled  foods,  and  that,  if  intakes  of 
highly  fortified  foods  and  dietary 
supplements  were  increased,  it  could 
result  in  folate  intakes  above  the  level 
known  to  be  safe. 

The  agency  received  comments 
addressing  two  issues  related  to  safe  use 
of  foods  bearing  health  claims:  (1)  Is 
there  a  need  for  concern  about  a  safe 
upper  limit  of  daily  intake?  (2)  If  so, 
should  a  statement  identifying  a  safe 
upper  limit  of  intake  be  included  in  a 
health  claim,  and  how  should  such  a 
statement  be  worded? 

a.  Need  for  concern  about  a  safe 
upper  limit  of  daily  intake.  FDA 
tentatively  concluded  that,  under 
certain  circumstances,  there  was  a  need 
to  disclose  the  safe  upper  limit  of  intake 
in  the  health  claim  and  tentatively 
decided  to  use  1  mg  per  day  (1,000  meg; 
250  percent  of  the  DV)  of  total  folate  as 
the  upper  limit  for  such  intake  (58  FR 
53254  at  53273). 

The  agency  noted  in  the  final  rule  of 
January  6. 1993  (58  FR  2606  at  2612), 
and  the  proposed  rule  of  October  14, 
1993  (58  FR  53254  at  53266),  that  there 
is  a  general  paucity  of  evidence  on  the 
safety  of  daily  folate  intakes  above  1,000 
meg  (1  mg).  The  agency  noted  that  there 
may  be  risks  attendant  upon  increased 
consumption  of  folate  for  some  groups 
in  the  population.  The  agency  stated 
that,  at  the  present  time,  the  potential 
adverse  effect  that  has  been  most 
extensively  documented  is  a  masking  of 
anemia  in  persons  with  vitamin  B12 
deficiency,  while  irreversible  neurologic 
damage  progresses.  Other  groups  at  risk 
from  excessive  intakes  of  folate  include 
pregnant  women,  persons  on  antiseizure 
(i.e.,  antiepileptic)  medications,  and 
those  on  anti folate  medications.  There 
were  no  data  to  identify  the  magnitude 
of  other  possible  risks  of  increased 
folate  intake  or  to  establish  safe  use  at 
daily  intakes  above  1,000  meg. 

In  its  proposal  of  October  14. 1993  (58 
FR  53254  at  53266),  the  agency 
described  how  it  had  reached  its 
tentative  decision  that  1  mg  of  total 
folate  per  day  was  the  safe  upper  limit 
of  intake.  Based  on  its  review  of  the 
scientific  literature  and  its  discussions 
with  the  Folic  Acid  Subcommittee,  the 
agency  tentatively  concluded  that:  (1) 
For  those  with  vitamin  B12  deficiency, 
there  was  little  likelihood  of  problems  at 
daily  intakes  lower  than  1  mg  (58  FR 
53254  at  53268  to  53270);  (2)  an  upper 
limit  of  intake  of  1  mg  of  folate  per  day 
was  safe  for  pregnant  women  and  for 
persons  with  epilepsy;  (3)  doses  of  folic 
acid  of  up  to  1  mg  per  day  have  not  been 
reported  to  reduce  the  effectiveness  of 
medications  that  interfere  with  folate 
metabolism;  (4)  effects  of  long-term 
continuous  exposures  of  body  tissues  to 


elevated  blood  levels  of  folic  acid, 
which  occur  when  the  body's  capacity 
to  metabolize  folic  acid  is  exceeded, 
have  not  been  evaluated;  and  (5)  there 
have  been  no  long-term  studies  to 
quantitate  the  effects,  if  any,  of 
increased  folate  intake  on  the 
metabolism  of  other  nutrients. 

The  agency  stated  (58  FR  53254  at 
53268)  that  it  knew  of  no  data  that 
would  support  the  long-term  safety  of 
continuous  daily  folate  intakes  of  more 
than  1  mg.  The  agency,  noting  that  the 
value  of  1  mg  for  a  safe  upper  limit  of 
daily  folate  intake  could  be  modified  if 
data  were  available  to  support  such  a 
decision,  solicited  comments  and  data 
on  this  point. 

In  addition,  the  agency  described  how 
it  had  reached  its  tentative  decision  that 
a  statement  that  1  mg  of  total  folate  per 
day  was  the  safe  upper  limit  of  daily 
intake  should  be  required  on  products 
bearing  the  health  claim  and  fortified 
above  25  percent  of  the  RDI  for  folate. 
The  agency's  tentative  conclusion  was 
based  on,  among  other  considerations: 
(1)  The  scientific  evidence,  and  the  view 
expressed  by  experts,  that  there  are  no 
data  to  ensure  that  adverse  effects  are 
not  likely  to  occur  at  daily  intakes  above 
1  mg  (Refs.  6.  7.  8,  and  26);  (2)  die  PHS 
recommendation  that  folate  intake  of 
women  of  childbearing  age  should  not 
exceed  1  mg  per  day  (Ref.  5);  and  (3)  the 
support  by  the  Folic  Acid  Subcommittee 
of  FDA's  use  of  1  mg  of  total  folate  per 
day  as  a  safe  upper  limit  guide  when 
considering  fortification  strategies.  The 
upper  safe  limit  of  intake  that  FDA 
proposed  was  based  on  its  best  scientific 
judgment  at  the  time.  The  agency 
solicited  comments  and  data  on  its 
tentative  judgment. 

Some  comments  expressed 
uncertainty  regarding  an  amount  that 
would  represent  a  safe  upper  limit  of 
daily  intake  of  folate,  while  other 
comments  strongly  agreed  or  strongly 
disagreed  with  FDA's  proposal  that 
1 ,000  meg  of  total  folate  per  day  is  the 
safe  upper  limit  of  intake. 

The  agency  did  not  receive  any  data 
relating  to  safety  of  long-term  intakes  of 
folate  at  levels  above  1  mg  per  day  for 
any  of  the  groups  considered  at 
potential  risk  from  increased  intakes. 

23.  Several  comments  noted  that  the 
agency  should  not  misconstrue  the 
absence  of  safety  data  on  folate  intakes 
of  1  to  4  mg  (1,000  to  4,000  meg)  per  day 
as  evidence  of  the  absence  of  harm;  that 
because  daily  intakes  for  the  general 
population  are  well  below  1  mg,  it  has 
never  been  established  that  1  mg  per 
day  of  folate  from  all  sources  is  a  safe 
daily  upper  Umit;  and  that  the  upper 
safe  limit  of  intake  for  African- 
Americans,  and  perhaps  Hispanic 


Americans,  is  not  known.  Several 
comments  noted  that  pernicious  anemia 
has  an  earlier  age-at-onset.  among 
African- Americans  than  among 
Caucasians,  and  that  vitamin  B12 
deficiency  is  not  rare  in  persons  with 
sickle  cell  anemia.  Another  comment 
noted  that  the  level  of  folate  that  will 
accelerate  the  neurologic  disorders  of 
vitamin  B12  deficiency  is  imknown,  and 
that  physicians  see  patients  who  have 
been  taking  folic  acid  supple!hents  who 
present  vrith  neuropsychiatric 
distiubances.  Another  comment  noted 
that  there  were  uncertainties  regarding 
effects  of  chronic  exposures  of  diildren, 
whose  requirements  for  folate  are  lower 
than  those  of  adults,  to  increased 
intakes  of  folic  acid.  Uncertainties 
regarding  safety  of  increased  intakes  of 
this  nutrient  were  the  major  factor  in  the 
opposition  in  the  Folic  Acid 
Subcommittee/Food  Advisory 
Committee  to  FDA's  proposed  rules 
(Ref.  8). 

Many  comments  agreed  with  FDA's 
estimate  of  1  mg  of  folate  as  an  upper 
safe  limit  of  intake  given  the  paucity  of 
information  concerning  the  possible 
risks  of  excess  folate  intakes.  Other 
comments  noted  that  the  masking  of 
pernicious  anemia  is  real,  but  that  there 
is  no  evidence  for  folate  toxicity  at  daily 
intakes  of  1  mg/day  or  less.  The 
comments  said  that  the  value  of  1  mg/ 
day  has,  therefore,  emerged  as  being 
safe.  Other  comments  recognized  that 
overconsiunption  of  folate  may 
complicate  the  diagnosis  of  vitamin  B12 
deficiency,  but  that  there  is  limited 
evidence  regarding  effects  of  intakes  of 
folic  acid  between  400  meg  and  5,000 
meg  per  day. 

FDA  notes  that  a  major  factor  in  both 
the  FoUc  Add  Subcommittee's  and  the 
Food  Advisory  Committee's  concern 
about  FDA's  proposals  was  the 
fundamental  issue  of  lack  of 
documentation  of  safety  of  long-term 
daily  intakes  at  levels  above  1,000  meg 
(Ref.  8).  Hie  agency  is  also  aware  that 
the  Committee  members  expressed 
considerable  concern  about  the  lack  of 
information  on  the  size  of  the 
population  potentially  at  risk  from 
increased  intakes  of  folate.  Specifically, 
the  agency  did  not  receive  data 
regaining  potential  adverse  effects  of 
increased  folate  intakes  in  African- 
American  women  or  in  children.  The 
agency  notes  that  the  absence  of  data  on 
long-term  effects  of  increased  folate 
intakes  does  not  allow  the  agency  to 
adequately  identify  those  potentially  at 
risk. 

As  stated  above,  the  agency  is  not 
aware  of  any  data  that  establish  the . 
safety  of  long-term  intakes  of  folate 
above  1.000  meg  per  day.  The  absence 


of  any  data  that  allow  systematic 
evaluation  of  intakes  above  this  level 
means  that  potential  risks  and  at-risk 
groups  caimot  be  adequately  defined  or 
described.  FDA  notes  that  some 
members  of  the  Folic  Acid 
Subcommittee  and  most  folate  and 
vitamin  B12  experts  submitting 
comments  (Ref.  8)  were  concerned  about 
the  lack  of  documentation  of  safety  of 
daily  long-term  intakes  of  folate  above 
the  level  of  1  mg/day.  In  addition  to 
concerns  regarding  those  with  low 
vitamin  B12  status,  other  safety  concerns 
included  uncertainties  of  effects  of 
increased  folate  intakes  by  young 
children  and  the  unknown 
physiological  significance  of  circulating 
free  folic  acid  in  the  blood,  particularly 
in  pregnant  women.  In  its  proposed  rule 
(58  FR  53254  at  53269),  the  agency 
summarized  evidence  from  the 
scientific  literature  that  high  levels  of 
free  folic  acid  are  not  normally  found  in 
the  circulation,  and  that  folic  add  is 
concentrated  in  crossing  the  placenta 
and  accumulates  in  fetal  tissues.  The 
agency  also  noted  that  no  information  is 
available  to  ascertain  whether 
developing  neural  tissue  is  protected 
from  the  neurotoxic  effects  of  very  high 
circulating  levels  of  free  folic  add.  None 
of  these  issues  were  addressed  in 
comments  that  the  agency  received. 

Comments  that  disagreed  with  FDA's 
proposal  to  consider  1 ,000  meg  folate/ 
day  as  the  safe  upper  limit  of  intake 
raised  several  issues  which  are 
considered  below: 

i.  Basis  for  a  safe  upper  limit: 
Synthetic  folic  acid  versus  total  folate. 

24.  A  comment  stated  that  the  limit 
should  be  based  on  supplemental 
synthetic  folic  acid  only  because  only 
this  form  has  been  associated  with 
masking  of  the  anemia  of  pernicious 
anemia.  This  issue  of  whether  the  upp)er 
limit  should  be  based  on  total  folate  or 
on  synthetic  crystalline  folic  acid  was 
raised  in  several  comments,  with  some 
comments  of  the  opinion  that  it  was 
appropriate  to  use  estimated 
consumption  of  folate  from  all  sources 
in  defining  the  safe  upper  bmit  of  intake 
and  others  recommending  use  of 
"crystalline  folic  add"  only. 

tne  agency  disagrees  that  the  safe 
upper  limit  of  daily  intake  should  be 
based  on  "crystalline  folic  acid"  rather 
than  total  folate  from  all  sources.  FDA 
notes  that  the  distinction  between 
"synthetic  folic  acid,"  referring  only  to 
crystalline  folic  acid,  and  "folate," 
referring  only  to  naturally  occurring 
food  folates,  vnth  respect  to  the  1,000 
mg/day  estimate  of  safe  daily  intake,  is 
an  artifidal  one  and  is  not  consistent 
with  what  is  known  about  the 
nutritional  interrelatedness  of  a  variety 


of  folate  vitamin  forms  in  providing 
coenzyme  forms  of  the  vitamin  for 
meeting  the  body's  needs  for  this 
essential  nutrient.  Issues  relating  to 
"folic  acid"  versus  "folate"  are 
discussed  in  response  to  comment  6  of 
this  docuiment. 

Metabolic  needs  for  folate  are  met 
from  body  pools  of  reduced  coenzymes, 
regardless  of  whether  these  coenz>Tnes 
are  derived  from  synthetic  folic  acid  or 
from  naturally  occurring  food  folates. 
While  it  is  true  that  evidence  relative  to 
the  masking  of  the  anemia  of  vitamin 
B12  deficiency  has  been  obtained  from 
persons  who  consumed  or  were  treated 
with  synthetic  folic  acid,  such 
individuals  were  also  consuming 
unknown  quantities  of  folate  from 
foods.  Thus,  total  daily  folate  exposures 
associated  with  the  masking  have  not 
been  quantified,  and  the  effect  of  food 
folates  on  adverse  effects  is  not  known. 
It  is  also  not  known  whether  the 
variable  responses,  in  terms  of  masking 
effects,  to  low  levels  of  folic  acid  in 
supplements  are  the  result  of  differences 
in  folate  intakes  from  background  diets 
or  of  other  factors  that  are  currently  not 
understood.  For  these  reasons,  it  is  not 
possible  to  attribute  all  adverse  effects 
solely  to  crystalline  folic  acid. 

In  addition,  high  intakes  of  food 
folates  can  have  adverse  effects  in 
persons  with  poor  vitamin  B12  status. 
With  respect  to  non pernicious  anemia- 
related  vitamin  B12  deficiency,  Sanders 
and  Reddy  (Ref.  27)  noted  that 
megaloblastic  anemia  is  rarely 
encountered  in  Caucasian  vegetarians 
and  vegans  because  of  their  high  intakes 
of  folate.  These  authors  reported  that. 
for  example,  the  folate  content  of  diets 
of  vegan  children  aged  6  to  13  years  was 
twice  as  high  as  that  of  omnivorous 
children  aged  7  to  12  years  (Ref.  27). 
Because  the  high  folate  intakes  would  at 
least  temporarily  improve  the  associated 
anemia,  vitamin  Bi;  deficiency  usually 
presents  with  neurological  signs  and 
symptoms  in  infants  (Ref.  27).  Herbert 
reported  that  studies  over  several 
decades  have  all  indicated  that  major 
myelin  synthesis  damage  from  vitamin 
B12  deficiency  with  only  minor 
hematopoietic  (i.e..  hematologic) 
damage  refiects  better  folate  status 
because  folate  improves  hematologic, 
but  not  neurologic,  manifestations  of  the 
deficiency  (Ref.  28).  He  also  found 
generally  higher  red  cell  folate  in 
persons  with  greater  myelin  damage 
(that  only  vitamin  B12  deficiency 
produces)  than  in  persons  with  greater 
hematologic  damage  (which  deficiency 
of  either  folate  or  vitamin  B12  produces) 

(Ref.  28). 

The  observations  above  suggest  that  a 
safe  upper  limit  of  daily  intake  is  more 
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accurately  based  on  total  folate  intake 
than  on  just  intake  of  crystalline  folic 
add  because  under  conditions  in  which 
vitamin  B12  utilization  or  intake  is 
limited  (i.&.  in  pernicious  anemia  or  in 
nonpemidous  anemia-related  vitamin 
Bi3  defidency),  either  crystalline  folic 
add  or  food  folate  may  cause  adverse 
efliacts  when  consumed  in  excess. 

The  agency  noted  in  response  to 
comment  6  of  this  document,  that  use  of 
a  distinction  between  "folic  acid"  and 
"folate"  is  inconsistent  with  the  PHS 
leconunendation,  which  uses  these 
terms  interchangeably  (Ref.  5),  and  with 
advice  provided  by  FDA's  and  CDC's 
advisory  panels.  Moreover,  use  of  such 
a  distinction  is  not  supported  by  recent 
statmnents  from  experts  on  folate  and 
vitamin  B12  (Re£s.  7, 8,  and  26). 
Tbereftve,  the  agency  concludes  that  the 
safe  upper  limit  of  daily  intake  should 
be  based  on  total  folate  intake  (i.e.,  on 
consumption  of  folate  from  all  sources). 

ii.  Lack  of  evidence  of  untoward 
effects  of  increased  intakes. 

25.  Several  comments  that  disagreed 
with  the  agency's  tentative  conclusion 
that  1  mg  folate  per  day  from  all  sources 
is  the  safe  upper  limit  of  intake  stated 
that  there  is  no  evidence  that  maximum 
intakes  of  1,500  meg  to  2,000  mqg  will 
result  in  any  untoward  effects.  Another 
commrait  reviewed  the  literature 
describing  the  effects  of  intakes  of  1,000 
to  5,000  mf:g  foUc  add  per  day  in 
persons  with  vitamin  B12  deficiency  and 
-conchided  that  the  Uterature  did  not 
reveal  any  substantial  safety  concerns. 
Another  comment  stated  that  5,000 
meg/day  should  replace  1,000  meg/day 
as  the  upper  limit  of  safe  intake. 

The  agency  is  aware  that  the  literatiu^ 
describing  the  effects  of  intakes  of  folic 
add  between  1,000  and  5,000  meg  per 
day  is  very  limited  but  disagrees  that 
there  is  no  evidence  of  untoward  eff^ects 
of  daily  folate  intakes  of  1,500  to  2,000 
mc^  per  day,  and  that  5,000  meg  per  day 
^ould  be  identified  as  the  safe  upper 
limit  of  intake. 

The  literature  describing  the  effects  of 
daily  intakes  of  1.000  to  5,000  meg  folic 
add  indudes  three  uncontrolled 
intervention  trials  involving  15  persons 
(Refe.  29, 30,  and  31)  and  16  case 
reports  (Refs.  32,  33,  34,  35,  36,  and  37). 
These  reports  represent  a  very  small 
data  base,  with  information  from  a  total 
of  only  31  individuals.  Moreover,  the 
agmcy  notes  that,  among  these  data, 
exposures  of  9  individuals  to  daily 
intakes  of  1,000  to  5,000  meg  foUe  acid 
lasted  for  less  than  30  days  (e.g.,  Refs. 
30. 31.  32.  and  33).  Therefore,  these 
reports  are  not  useful  in  assessing  the 
safety  of  life-long  exposures.  However, 
hematological  responses  that  could  lead 
to  a  delay  in  the  diagnosis  of  vitamin 
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B|2  deficiency  were  observed  in  9  of  the 
16  patients  (i.e.,  in  more  than  50 
percent)  whose  daily  oral  intakes  of 
folic  acid  were  in  the  range  of  1,000  to 
5,000  meg  and  continued  for  1  month  or 
more  (Refs.  29,  32,  33.  35,  and  37). 
Thus,  the  limited  scientific  literature 
shows  that  approximately  half  of  the 
patients  with  pernicious  anemia 
associated  with  vitamin  Bu  deficiency 
will  respond  to  folate  at  doses  between 
1,000  and  5,000  meg  per  day  when  they 
are  given  the  vitamin  for  relatively  short 
periods  of  time  (e.g.,  several  months). 

In  addition,  in  discussing  safety 
issues  in  its  proposed  rule  (58  FR  53254 
at  53267),  the  agency  noted  that, 
although  there  was  a  lack  of  systematic 
evaluation  of  the  effect  of  folic  acid  on 
the  anemia  of  vitamin  B12  deficiency  at 
intakes  of  less  than  5,000  meg  per  day, 
several  case  reports  have  described 
hematologic  improvement  in  pernicious 
anemia  patients  with  doses  of  folic  acid 
lower  than  1.000  meg/day  (e.g..  at  200 
to  500  meg/day;  Refs.  38,  39.  40,  41,  42, 
64  through  65,  and  72  through  74). 
Thus,  adverse  effects  have  been  reported 
at  daily  doses  of  less  than  1,000  meg,  at 
doses  of  1,000  to  5,000  meg,  and  at 
doses  greater  than  5,000  meg. 

iii.  Locit  of  evidence  of  toxic  effects  of 
increased  folate  intakes  in  pregnant 
women. 

26.  Another  comment  that  disagreed 
with  the  agency's  tentative  conclusion 
noted  that  millions  of  pregnant  women 
have  taken  prenatal  vitamins  containing 
1,000  meg  folic  acid,  that  folic  acid  at 
dosages  of  4,000  meg  per  day  has  been 
extensively  studied  in  pregnant  women, 
and  that  no  toxic  effects  have  been 
shown  in  healthy  individuals. 

The  agency  disagrees  with  the 
comment  that  folic  acid  at  doses  of 
4,000  meg  per  day  have  been 
extensively  studied  in  pregnant  women 
and  are  without  toxic  effects.  The 
agency  recognizes  that  pregnant  women 
take  prenatal  supplements  which 
usually  contain  800  meg  of  foUe  acid, 
and  that  such  supplements  have  been  in' 
use  for  many  years.  FDA  notes  that, 
while  there  is  no  evidence  that  800  meg 
of  folic  acid  per  day  (i.e.,  the  RDA  level 
for  pregnant  or  laetating  women)  is 
unsafe  for  this  group,  such  dosages  are 
usually  taken  only  during  the  second 
and  third  trimesters  of  pregnancy  or 
during  lactation  to  meet  specific 
nutritional  needs  for  limited  periods  of 
time  and  are  usually  taken  under 
physician  supervision.  The  Institute  of 
Medicine  in  Nutrition  During  Pregnancy 
stated  that  the  safety  of  large  doses  of 
folic  acid  in  pregnant  women  has  not 
been  systematically  determined  (Ref. 
43). 


The  agency  notes  also  that  the 
comment  that  folic  acid  at  doses  of 
4,000  meg  per  day  has  been  extensively 
studied  in  pregnant  women,  and  that 
such  doses  are  without  toxic  effects,  is 
not  substantiated  by  the  scientific  data. 
In  the  only  study  utilizing  4,000  meg 
folic  acid/day,  the  Medical  Research 
Council  (MRC)  trial,  about  910  women 
took  supplements  containing  4,000  meg 
of  folic  acid  from  the  time  of 
randomization  into  the  trial  until  the 
12th  week  of  pregnancy  (Ref.  14).  At  the 
conclusion  of  the  study,  the  author 
stated  that,  although  the  MRC  trial  had 
sufficient  statistical  power  to 
demonstrate  the  efficacy  of  the 
intervention,  it  did  not  have  sufficient 
power  to  answer  the  question  of  safety 
for  public  health  purposes. 
Consequently,  this  study  does  not 
provide  a  basis  on  which  to  determine 
whether  the  use  of  4,000  meg/day  of 
folic  acid  by  pregnant  women  is  safe. 

Thus,  the  agency  has  not  received  any 
data  or  information  that  would  persuade 
it  that  any  level  other  than  1  mg  (1,000 
meg)  folate  per  day  is  the  appropriate 
safe  upper  limit  of  intake  for  pregnant 
women. 

iv.  Adverse  effects  in  those  with 
vitamin  Bn  deficiency  can  be  detected 
with  clinical  care. 

27.  Another  comment  disagreed  with 
the  proposed  1,000  meg  safe  intake  limit 
and  noted  that  adverse  effects  of  high 
intakes  of  folate  with  respect  to  vitamin 
B12  deficiency  can  be  detected  with 
clinical  care.  Other  comments  stated 
that  the  issue  of  masking  of  vitamin  B12 
deficiency  was  overstated  and  predated 
modem  clinical  nutrition. 

FDA  is  aware  that,  in  many  instances, 
the  adverse  effects  of  increased  folate 
intake  associated  with  the  masking  of 
the  anemia  of  vitamin  B12  defidency 
can  be  detected  with  clinical  care  but 
disagrees  that  this  fact  provides 
adequate  justification  for  increasing  the 
safe  limit  of  daily  intake.  The  agency 
notes  that  measurements  of  vitamin  B12 
status  are  not  performed  on  a  routine 
basis  by  physicians.  Currently,  there  are 
no  population-based  data  on  how  many 
people  in  the  United  States  have 
undiagnosed  vitamin  B12  deficiency  and 
thus  might  be  at  risk  from  increased 
intakes  of  folate.  The  agency  noted  in 
the  January  6, 1993  final  rule  (58  FR 
2606  at  2615).  that  significant 
percentages  of  the  elderly,  demented 
patients,  acquired  immune  deficiency 
syndrome  (AIDS)  patients,  and  patients 
with  maUgnant  diseases  have  subnormal 
vitamin  B12  levels 'without  having  any  of 
the  classical  manifestations  of  vitamin 
B|2  deficiency.  Lindenbaum  et  al. 
recently  reported  that  the  prevalence  of 
vitamin  B12  deficiency  was  greater  than 


12  percent  in  a  large  study  (n=548)  of 
free-living  elderly  Americans  (Ref.  44). 
In  addition,  5  to  10  percent  of  all 
patients,  regardless  of  age  or  clinical 
status,  are  foimd  to  have  low  serum 
vitamin  B12  levels  (58  FR  2606  at  2615). 
Little  is  known  about  whether  folate 
supplementation  would  have  any 
adverse  effect  on  such  persons,  who  are 
far  more  numerous  in  the  U.S. 
population  than  are  persons  with 
pernicious  anemia. 

The  argument  that  adverse  effeds  in 
persons  with  vitamin  Bi2-related 
problems  can  be  identified  with  clinical 
care  fails  to  consider  whether  such 
persons,  who  may  be  unaware  of  their 
vitamin  B12  status,  would  recognize  an 
adverse  efTed  as  being  the  result  of 
increased  folate  intake,  and  whether 
they  would  seek  medical  attention  if 
subtle  adverse  effeds  were  experienced. 
Thus,  the  agency  concludes  that  the 
argument  that  adverse  effeds  in  persons 
with  vitamin  Bu-related  problems  can 
be  identified  with  clinical  care  does  not 
provide  a  sufficient  basis  for  increasing 
the  safe  upper  limit  of  intake  for  such 
persons  or  for  other  persons  in  the 
general  population  for  whom  there  are 
currently  no  data  to  establish  the  effects, 
if  any,  of  high  intakes  of  folate.  In 
developing  its  proposed  rule, 

FDA  was  aware  of  the  contentious 
nature  of  a  proposed  upper  limit  and 
spedfically  asked  for  data  on  this  issue. 
This  topic  was  also  extensively 
discussed  by  FDA's  Folic  Add  Advisory 
Committee  and  Food  Advisory 
Committee  (Refs.  7  and  8).  No  data  were 
submitted  in  any  of  the  comments  that 
addressed  the  issue  of  the  safety  of 
intakes  above  1,000  meg  per  day  either 
for  persons  in  the  general  population  or 
for  any  of  the  groups  identified  as 
potentially  at  risk  from  increased  folate 
intakes.  The  agency  also  notes  that  its 
position  regarding  use  of  1,000  meg 
folate  per  day  as  the  safe  upper  limit  of 
daily  intake  was  supported  by  all 
comments  from  individuals  with  known 
expertise  in  folate  and  vitamin  B12 
metabolism  and  related  diseases. 

Because  there  are  inadequate  data  and 
information  on  the  safely  of  consuming 
more  than  1,000  meg  folate  per  day,  the 
agency  is  unable  to  conclude  that  there 
is  a  reasonable  certainty  of  no  harm  to 
persons  consuming  more  than  1,000 
meg  folate  per  day.  In  the  absence  of 
data  on  high  intakes  of  folate,  the 
agency  is  unable  to  adequately  define 
the  nature  or  magnitude  of  potential  risk 
from  increased  folate  intakes.  At  this 
time,  the  agency  has  no  data  to  support 
a  conclusion  of  safe  use  of  folate  above 
1,000  meg  per  day  or  data  that  would 
provide  a  basis  for  a  change  from  the 
proposed  upper  limit  of  1,000  meg  per 


day  to  an  upper  limit  of  5,000  meg  per 
day.  In  addition,  for  the  reasons 
explained  above,  the  agency  has  not 
been  persuaded  by  the  comments  that  it 
should  consider  synthetic  folic  acid  as 
the  only  active  form  of  the  vitamin  and 
thus  base  its  estimate  of  a  safe  upper' 
limit  of  intake  on  this  form  of  the 
vitamin  only. 

The  agency  therefore  concludes  that, 
because  of  the  lack  of  evidence  of  safe 
use  at  intakes  greater  than  1,000  meg 
folate  daily,  and  the  potential  for  serious 
harm  to  some  persons  from  such 
intakes,  daily  intakes  above  1,000  meg 
by  the  general  population  should  not  be 
encouraged. 

b.  Including  a  safe  upper  limit  of  daily 
intake  in  the  claim.  In  recognition  of 
comments  and  safety  concerns 
discussed  in  its  proposal,  FDA,  in 

§  101.79(c)(2)(i)(G),  proposed  to  require 
a  statement  on  fortified  foods  in 
conventional  food  form  and  on  dietary 
supplements  that  contain  more  than  25 
percent  of  the  RDI  (i.e.,  more  than  100 
mc^  per  reference  amount  customarily 
consumed  or,  for  supplements,  per  unit) 
about  the  maximum  safe  daily  limit  for 
folate  consumption.  The  agency 
proposed  that  such  a  statement  (e.g., 
"Folate  consumption  should  be  limited 
to  1,000  meg  per  day  from  all  sources.") 
was  necessary  to  prevent  the  health 
claim  from  being  misleading  regarding 
potential  risks  from  excessive  intakes. 

In  the  Odober  14, 1993  proposal  (58 
FR  53254  at  53282),  the  agency,  noting 
that  the  safe  upper  limit  of  intake  was 
1  mg  (1,000  meg),  stated  that  a  fortified 
food  that  contains  more  than  100  meg 
folate  per  serving  contributes  more  than 
25  percent  of  the  RDI  and  more  than  10 
percent  of  the  daily  limit.  Therefore,  it 
continued,  consumption  of  such  foods 
should  be  monitored  by  the  consumer, 
so  that  he  or  she  will  not  consistently 
or  significantly  exceed  the  upper  limit. 

In  its  proposed  rule  (58  FR  53254  at 
53282),  the  agency  also  noted  that  it  was 
not  proposing  to  require  that  this 
statement  be  included  in  claims  on  the 
relatively  small  number  of  conventional 
foods  that  contain  more  than  100  meg  of 
folate  without  fortification  (e.g.,  dark 
green  leafy  vegetables,  certain  legumes). 
The  agency  stated  that  it  believed  that 
there  is  no  need  for  the  consumer  to 
monitor  intakes  of  these  foods  because 
their  folate  content  consists  of  reduced 
pteroylpolyglutamates  whose 
bioavailability  is  generally  considered 
lower  than  that  of  the  folic  acid  (i.e., 
pteroylmonoglutamate)  added  as  a 
fortificant  to  foods.  The  agency  received 
many  comments  on  this  asped  of  the 
proposal. 

c.  General  comments. 


28.  Comments  supporting  inclusion  of 
a  caution  statement  in  health  claims 
stated  that  an  admonition  regarding 
excessively  high  intakes  is  absolut^y 
essential  in  the  health  claim,  and  tnat 
the  agency  must  require  a  meaningful 
and  useful  disclosure  regarding  the  risks 
of  excess  intake.  One  comment  stated 
more  spedfically  that  health  claims 
related  to  folate  and  neural  tube  defeds 
should  be  balanced  by  a  warning 
statement  that  increased  intakes  of 
folate  may  increase  the  frequency  of 
irreversible  neurologic  damage  from 
vitamin  B12  deficiency.  A  related 
comment  stated  that,  among  Black  and 
Hispanic  females,  folic  acid  fortification 
or  supplementation  is  likely  to  do  more 
harm  than  good,  and  that  9  caution 
statement  was  important  for  such 
groups.  One  comment  recognized  the 
need  to  set  upper  limits  of  safe  intake 
but  noted  that,  in  the  absence  of  strong 
evidence,  it  is  inappropriate  to  warn 
consumers  about  potential  adverse 
effeds  and  detrad  from  the  benefits  of 
the  health  claim. 

Other  comments  supported  the  use  of 
a  statement  of  a  safe  upper  limit  of 
intake  but  found  FDA's  proposed 
language  in  §  101.79(c)(2Mi)(G)  and  in 
the  model  health  claims  (§  101.79(d)) 
unsatisfadory  because  the  agency  failed 
to  provide  specific  information  on  the 
potential  adverse  effects  of 
overconsumption  and  failed  to  identify 
the  subpopulations  at  risk  from  high 
intakes  (e.g.,  the  elderly). 

The  agency  does  not  agree  that  it  is 
inappropriate  to  warn  consumers  about 
the  potential  adverse  effects  of  increased 
folate  intake  because  adverse  effects 
have  been  documented  in  the  scientific 
literature.  The  agency's  responses  to 
comments  23,  25,  and  27  of  this 
document  make  clear  that,  for  some 
population  groups,  there  are  risks 
attendant  upon  increased  folate  intake. 
Such  groups  include  those  with  vitamin 
Bi2  deficiency  and  African-American 
women.  As  noted  above,  the  agency  did 
not  receive  data  providing  evidence 
rebutting  the  risks  of  folate  intakes 
above  1  mg  per  day  (1,000  meg/day)  for 
these  and  other  at-risk  groups,  such  as 
pregnant  women,  children,  persons  on 
antiseizure  medications,  or  persons  on 
antifolate  medications. 

Therefore,  the  agency  agrees  with  the 
comments  that  stated  that  it  should 
require  that  a  useful  statement  regarding 
risks  of  excessive  intakes  be  included  in 
the  health  claim.  In  response  to  the 
comment  that  the  model  health  claims 
were  unsatisfactory  because  they  failed 
to  identify  specific  subpopulations  at 
risk  from  increased  intakes  (e.g..  the 
elderly),  the  agency  is  advising  that  it 
will  not  require  identification  of  specific 
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at-risk  groups  in  the  caution  statement 
becauae  the  limited  data  available  from 
populatians  consuming  folate  at  the 
level^  1  mg  per  day  (1,000  meg  per 
day)  and  above  do  not  allow  an 
adequate  identification  of  all  such 
groups  to  be  made.  Identification  in  the 
claim  of  only  some  of  the  groups  at  risk 
(ag..  the  elderly)  would  be  misleading 
because  persons  in  other  at-risk  groups 
that  were  not  identified  in  the  claim 
oould  OMiclude  that  because  they  were 
not  mentioned,  they  were  not  at  risk 
firom  high  intakes. 

d.  Inappropriate  to  include  caution 
statement  only  on  fortified  foods  and 
supphments. 

29.  Other  comments  stated  that  it  was 
inappropriate  to  single  out  only  fortified 
foods  or  supplements  that  contain  folate 
above  25  percent  of  the  DV  for  carrying 
a  warning  statement. 

The  agency  proposed  not  to  require 
the  caution  statement  in  health  claims 
on  the  relatively  small  number  of 
conventional  foods  that  contain  more 
than  100  meg  of  folate  without 
fwtification  (e.g..  dark  green  leafy 
vegetables,  certain  legumes)  because 
many  of  these  foods  are  not  consumed 
on  a  daily  basis,  and  even  when 
oonsumed  regularly,  the  bulk  and 
energy  value  of  such  foods  tends  to  limit 
their  consumption. 

The  agency  has  reevaluated  whether 
foods  tlut  are  naturally  high  in  folate 
(e.g.,  those  containing  more  than  25 
percent  of  the  DV)  should  carry  the 
caution  statement  proposed  for  fortified 
floods  or  supplements  containing  more 
than  25  percent  of  the  DV.  The  agency 
agrees  with  the  comment  that  it  is 
inappropriate  to  single  out  fortified 
foods  and  supplements  for  a  caution 
statement  because  there  is  no 
justification  for  distinguishing  between 
added  and  naturally-occurring 
nutrients.  This  decision  is  consistent 
with  the  agency's  conclusion  (see 
comment  23  of  this  document)  that  total 
folate  intake  from  all  sources  needs  to 
be  considered  in  arriving  at  a  safe  upper 
limit  of  daily  intake.  For  this  reason, 
FDA  has  decided  to  require  that  the 
modified  caution  statement  described  in 
comment  31  of  this  document  appear  on 
any  conventional  food  or  dietary 
supplement  that  meets  the  criteria  set 
out  in  §  101.79(c)(2)(i)(F). 

e.  Optional  caution  statement. 

30.  Another  comment  advised  the 
agency  to  permit  the  identification  of 
the  1,000  meg  per  day  limit  as  optional 
information. 

The  agency  rejects  this  comment. 
Given  ibe  point  of  the  health  claim 
message,  it  is  unlikely  that  an  optional 
caution  statement  would  be  included  in 
most  health  claims.  Therefore^  most 


consumers  would  not  be  alerted  to  the 
potential  adverse  effects  of  high  levels 
of  folate  or  might  assume  that  claim- 
bearing  products  without  the  caution 
statement  were  safer  than  products  that 
bore  a  claim  that  included  the  caution 
statement.  Consumption  of  products 
bearing  the  caution  statement  might 
come  to  be  associated  with  potential 
adverse  effects,  while  consumption  of 
other  products  with  an  identical  folate ' 
content  that  did  not  bear  the  caution 
statement  would  not  be  associated  with 
such  potential  adverse  effects.  Because 
potential  adverse  effects  are  related  to 
increased  intakes  of  folate  from  any 
source,  it  would  be  illogical  for  the 
agency  not  to  require  the  caution 
statement  on  all  products  that  carry  the 
health  claim  and  that  meet  the  criteria 
for  the  caution  statement.  Claims  on 
products  that  meet  the  criteria  and  that 
fail  to  carry  the  caution  statement  would 
be  misleading  because  they  would  fail 
to  alert  consumers  to  the  material  fact 
that  there  may  be  risks  attendant  upon 
excessive  folate  intakes. 

f.  Upper  limit  of  safe  intake  expressed 
as  percent  DV. 

31.  Another  comment  agreed  with  the 
use  of  a  caution  statement  but  felt  that 
the  safe  upper  limit  of  intake  should  be 
expressed  as  percent  of  the  DV. 

The  agency  agrees  with  this  comment 
because  this  method  of  communicating 
the  safe  upper  limit  of  intake  will 
provide  consistency  with  the  nutrition 
label,  thereby  enhancing  the 
comprehensibility  of  the  information. 
The  agency  notes  that,  as  stated  in 
response  to  comment  19  of  this 
document  and  in  the  codified  language 
in  §  101.79(c)(2)(i)(F),  the  upper  limit  of 
daily  intake  is  to  be  expressed  in  the 
claim  as  percent  of  the  DV,  with 
manufacturers  having  the  option  of 
including  the  microgram  equivalent  in 
parentheses  (e.g.,  250  percent  DV  (1,000 
meg)). 

g.  Limit  caution  statement  to  products 
with  100  percent  DV. 

32.  Several  comments  said  that  a 
warning  statement  should  be  limited  to 
higher-dose  foods  or  dietary 
supplements  (those  containing  100 
percent  or  more  of  the  DV)  imless 
further  research  and  monitoring 
demonstrate  that  the  risks  of  increased 
folate  intakes  from  lower-dose  foods  or 
supplements  are  also  significant.  Other 
comments  argued  that  there  is  no  need 
to  include  a  warning  statement  and 
noted  that  supplements  and  cereals  with 
100  percent  of  the  DV  have  never 
carried  such  awarning  statement.  Other 
comments  expressed  the  opinion  that 
the  warning  statement  would  discourage 
increased  consumption  of  folic  acid 
supplements. 


The  agency  has  considered  whether 
requiring  that  the  caution  statement 
appear  in  claims  on  foods  or  dietary 
supplements  that  contain  more  than  25 
percent  of  the  DV  is  too  restrictive.  The 
agency  recognizes  that  such  a 
requirement  would  require  that  caution 
statements  appear  as  part  of  health 
claims  on  a  wide  range  of  products  that 
contain  more  than  100  meg  folate  per 
serving  (e.g.,  dietary  supplements,  ' 
breakfast  cereals)  that  have  not 
previously  carried  such  a  statement.  The 
agency  agrees  with  the  comment  that 
the  result  of  such  caution  statements 
could  well  be  to  discourage 
consumption  of  such  products.  It  was 
not  the  agency's  intent  to  cause  such  a 
result  because  breakfast  cereals  and 
dietary  supplements  have  traditionally 
been  important  sources  of  folate  for 
consumers  who  use  them.  Additionally, 
in  the  case  of  many  dietary 
supplements,  a  statement  regarding 
daily  consumption  (e.g.,  "consume  one 
per  day")  is  already  included  in  the 
labeling  and  serves  to  inform  consumers 
as  to  the  appropriate  daily  intake. 

The  agency  notes,  however,  that  the  • 
health  claim  is  intended  to  encourage 
women  to  increase  their  intakes  of 
folate,  and  that  the  claim  is  Ukely  to 
encourage  some  women  to  consume 
more  of  particular  products,  particularly 
those  hearing  the  claim  that  are  very 
high  in  folate,  than  they  might 
otherwise  consume.  Thus,  a  caution 
statement  regarding  excessive  intakes  is 
appropriate  on  foods  that  contain  very 
high  levels  of  folate  because  the 
possibility  is  created  by  the  claim  itself 
that  some  women  will  achieve  high 
folate  intakes. 

The  agency  has  concluded  that  a 
statement  about  high  consumption  of 
folate  is  necessary  if  a  product  contains 
more  than  100  percent  of  the  DV  (i.e., 
400  meg  when  labeled  for  use  by  adults 
and  children  4  or  more  years  of  age;  800 
meg  when  labeled  for  use  by  pregnant 
or  lactating  women;  58  FR  2206  at  2213, 
January  6, 1993;  Food  Labeling; 
Reference  Daily  Intakes  and  Daily 
Reference  Values).  Such  an  amount  of 
folate  would  exceed  not  only  the  DV's 
but  the  PHS  recommended  folate  intake 
for  women  of  childbearing  age.  Thus, 
the  caution  statement  is  required  only 
on  products  that  contain  more  than 
current  recommended  daily  intakes  of 
folate  per  serving. 

The  agency  has  redesignated 
proposed  §  101.79(c)(2)(i)(C)  as 
§  101.79(c)(2)(i)(F)  and  has  modified 
this  provision  to  read  that: 

Claims  on  foods  that  contain  more  than 
100  percent  of  the  Daily  Value  (DV)  (400 
meg)  when  labeled  for  use  by  adults  and 
children  4  or  more  years  of  age,  or  800  meg 


when  labeled  for  use  by  pregnant  or  lactating 
women)  shall  identify  the  safe  upper  limit  of 
daily  intake  with  respect  to  the  DV.  The  safe 
upper  limit  of  daily  intake  value  of  1,000  meg 
(1  mg)  may  he  included  in  parentheses. 

h.  Upper  limit  useless  without 
reference  to  intake  goal. 

33.  Other  comments  opposed 
including  a  reference  to  the  upper  limit 
of  1,000  meg  per  day  in  any  health 
claim  because,  they  argued,  consumers 
cannot  determine  their  total  daily 
intakes  from  all  sources.  These 
comments  noted  that  stating  an  upper 
limit  was  useless  unless  all  food  types 
were  labeled  with  their  folate  content. 
Another  comment  opposing  the 
inclusion  of  a  warning  statement  on 
foods  or  supplements  containing  more 
than  25  percent  of  the  DV  stated  that 
inclusion  of  an  upper  limit  was 
problematic  if  reference  was  not  made 
to  the  400  meg/day  intake  goal. 

The  agency  recognizes  that  there  was 
an  inconsistency  in  the  way  that 
proposed  §  101.79(c)(2)(i)(G)  was 
worded  in  that  the  safe  upper  limit  of 
daily  intake  was  expressed  as  1,000  meg 
rather  than  as  a  percent  of  the  DV.  The 
agency  has  corrected  this  inconsistency, 
as  noted  above  in  response  to  comment 
32  of  this  document. 

The  agency  disagrees  that  inclusion  of 
the  400  meg  intake  goal  is  necessary  to 
make  a  caution  statement 
understandable,  and  that  a  caution 
statement  is  useless  unless  all  foods  are 
labeled  with  their  folate  contents.  The 
agency  notes  that  diets  that  do  not 
contain  highly  fortified  foods  and 
dietary  supplements  rarely  provide 
daily  folate  intakes  of  more  than  1,000 
meg.  The  likelihood  of  achieving  daily 
intakes  exceeding  1,000  meg  arises  fit)m 
consumption  of  highly  fortified  foods 
and  dietary  supplements,  particularly 
those  that  contain  more  than  the  DV  per 
unit  or  per  serving.  Under  current 
labeling  requirements,  such  foods  and 
supplements  must,  or  soon  will  have  to, 
carry  nutrition  labeling.  The  safe  upper 
limit  of  daily  intake  will  thus  ap{>ear  on 
those  products  whose  use  provides  the 
greatest  potential  for  contributing  to 
overconsumption  (e.g.,  highly  fortified 
foods  and  supplements  whose  label 
bears  a  health  claim  that  explains  a 
potential  benefit  of  increased 
consiunption).  The  agency  concludes 
that  it  is  necessary  to  require  inclusion 
of  the  caution  statement,  with  the  safe 
upper  limit  of  daily  intake  expressed  as 
percent  of  the  DV  (percent  DV),  as  part 
of  the  health  claim  on  such  products. 

The  agency  also  notes  that  the 
availability  of  the  health  claim  may 
result  in  increased  consumption  of 
foods  with  high  folate  content  that  carry 
the  claim.  The  expression  of  the  folate 


content  as  a  percent  of  the  DV  will  help 
consumers  who  select  a  health  claim- 
labeled  food  that  contains  more  than 
100  percent  of  the  DV  and  that  is 
labeled  with  a  statement  that  folate 
intakes  should  be  limited  to  250  percent 
of  the  DV,  to  recognize  that  the  product 
provides  more  than  the  full  amount  of 
the  DV  while  still  leaving  a  considerable 
allowance  for  consumption  of  other 
foods  of  lower  folate  content.  The 
percent  DV  labeling  will  also  allow  a 
consumer  who  selects  four  health  claim- 
labeled  foods  that  each  contain  more 
than  100  percent  of  the  DV  to  quickly 
■compute  that  these  four  products  alone 
will  provide  more  than  400  percent  of 
the  DV,  an  amount  in  excess  of  the  safe 
upper  Umit  of  daily  intake  of  250 
percent  of  the  DV.  Thus,  the  agency 
does  not  believe  that  explicit  reference 
to  the  400  meg  target  intake  goal  is 
necessary  to  make  the  caution  statement 
understandable.  The  agency  advises, 
however,  that  manufacturers  wishing  to 
include  reference  to  the  400  meg  intake 
goal  may  do  so  (§  101.79(c)(3)(iv)). 

i.  Caution  statement  on  all  products 
with  >25  percent  DV. 

34.  One  comment  interpreted  the 
proposed  regulation  to  mean  that  the 
agency  was  proposing  to  require  use  of 
a  caution  statement  on  all  products  with 
more  than  100  meg  folate/serving, 
whether  or  not  they  bore  the  health 
claim. 

This  comment  misunderstood  the 
proposal.  The  agency  advises  that  it  is 
requiring  that  the  caution  statement  be 
used  only  on  conventional  foods  or 
dietary  supplements  that  bear  the  folate/ 
neural  tube  defects  health  claim  and 
that  contain  more  than  100  percent  of 
the  DV  (400  meg  when  labeled  for  use 
by  the  general  population  or  800  meg 
when  labeled  for  use  by  pregnant  or 
lactating  women). 

j.  Warnings  on  supplements  without 
adequate  vitamin  B\2. 

35.  One  comment  suggested  that  the 
agency  should  require  warnings  on 
supplements  that  do  not  provide 
amounts  of  vitamin  B12  adequate  to 
provide  protection  from  the  potential 
problem  in  nearly  all  cases. 

This  comment  was  based  on  the 
assumption  that  the  greatest  potential 
for  adverse  effects  of  high  folate  intake 
is  the  masking  of  the  anemia  of  vitamin 
Bi2  deficiency,  with  continued 
progression  of  neurologic  damage,  and 
that  provision  of  oral  vitamin  Bu  will 
negate  this  concern.  The  comment  did 
not  provide  data  or  information 
identifying  the  amount  of  oral  vitamin 
Bi2  that  would  protect  nearly  all  persons 
from  masking  of  a  vitamin  B12 
deficiency  and,  thus,  the  level  below 


which  a  warning  statement  would  be 
required. 

The  agency  disagrees  with  this 
suggestion.  The  agency  is  aware  that 
very  high  doses  of  vitamin  B12  (e.g., 
about  1  mg;  500  times  the  RDI  for  this 
vitamin)  without  intrinsic  factor  (i.e., 
without  the  protein  factor  necessary  for 
the  absorption  of  vitamin  B12  and  the 
factor  whose  lack  causes  pernicious 
anemia)  have  provided  adequate 
treatment  for  some  persons  with 
pernicious  anemia  (Ref.  45).  It  has  been 
suggested,  based  in  part  on  observations 
that  some  patients  with  pernicious 
anemia  can  be  maintained  on  oral 
vitamin  Bw,  that  high  doses  of  vitamin 
Bi2  be  added  to  foods  and  dietary 
supplements  fortified  with  folic  acid  to 
reduce  the  potential  for  adverse  effects 
in  persons  with  vitamin  B12  deficiency. 

Several  experts  at  a  CDC  meeting  on 
surveillance  for  adverse  effects  of 
increased  intakes  of  folate  (Ref.  26) 
commented  on  this  suggestion.  One 
expert  noted  that  in  the  presence  of 
other  nutrients  (e.g..  vitamin  C,  thiamin, 
iron),  vitamin  B12  may  be  converted  into 
analogs,  some  of  which  may  have 
antivitamin  B12  activity. 

In  the  proposal  of  October  14,  1993 
(58  FR  53254  at  53280),  the  agency 
discussed  the  issue  of  whether  high 
doses  of  vitamin  B12  should  be  added  to 
foods  or  supplements  fortified  with  folic 
acid  to  reduce  the  potential  for  adverse 
effects  in  persons  whh  vitamin  Bu 
deficiency.  The  agency  requested 
comments,  specifically  data,  on  the 
appropriateness,  potential  effectiveness, 
and  safety  of  such  fortification.  The 
agency  did  not  receive  data  or  other 
information  on  this  issue. 

Given  this  lack  of  information.  FDA 
finds  no  basis  to  require  a  warning  • 
statement  on  supplements  based  on 
their  content  of  vitamin  B12  because 
there  are  no  data  on  the  effects  of 
various  folate/vitamin  Bu  combinations 
on  which  to  base  a  warning.  In  addition, 
relating  a  caution  statement  only  to  the 
vitamin  B12  content  of  a  product  would 
fail  to  recognize  the  potential  adverse 
effects  of  increased  folate  intakes  on 
other  population  groups,  including,  as 
discussed  above,  pregnant  women, 
children,  those  on  antiepileptic 
medications,  and  those  on  antifolate 
medications,  because  it  would  fail  to 
recognize  that  potential  adverse  effects 
of  increased  intakes  are  not  limited  only 
to  those  with  vitamin  Bu-related 
problems. 

Because  data  are  not  available  that 
address  for  the  general  population  on 
the  issue  of  simultaneous  fortification  of 
foods  or  dietary  supplements  with  both 
folate  and  vitamin  Bu,  the  agency 
cannot  establish  a  level  of  oral  vitamin 
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B|2  that  is  sufficient  to  protect  most 
persons  with  vitamin  Bi2-related 
problems  from  the  adverse  effects  of 
increased  intakes  of  folate.  In  addition, 
questions  regarding  the  appropriateness, 
potential  effectiveness,  and  safety  of 
such  an  approach  remain  unanswered. 
Vitamin  B12  deHciency,  including 
pernicious  anemia,  is  a  serious 
condition,  which,  if  untreated,  can  lead 
to  irreversible  neurological  damage. 
Regardless  of  the  widespread        | 
availability  of  oral  vitamin  B12 
preparations,  patients  with  pernicious 
anemia,  and  others  at  risk  of  vitamin  B12 
deficiency,  should  be  diagnosed, 
treated,  and  monitored  by  a  physician 
(Ref.  45). 

6.  Multifactorial  Nature  of  Neural  Tube 
Defects 

The  general  requirements  for  health 
claims  for  conventional  foods 
(§101.14(d)(2)(iii))  provide  that,  where 
factors  other  than  dietary  intake  of  the 
substance  affect  the  relationship 
between  the  substance  and  the  disease 
or  health-related  condition,  FDA  may 
require  that  such  factors  be  addressed  in 
the  health  claim.  FDA  has  decided  that 
health  claints'  on  dietary  supplements 
should  be  subject  to  the  same 
requirement  (see  59  FR  395  at  425). 

It  is  well-recognized  that  neural  tube 
defects  have  many  causes,  some  of 
which  are  not  related  to  folate  status. 
Genetic  and  environmental  factors 
contribute  to  the  multifactorial  nature  of 
neural  tube  defects.  Environmental 
factors  associated  with  neural  tube 
defects  include,  for  example,  maternal 
health,  maternal  family  history  of  neural 
tube  defects,  and  maternal  use  of  certain 
antiseizure  medications  (see  58  FR 
53254  at  53258  for  references). 

FDA  discussed  the  multifactorial 
nature  of  neural  tube  defects  in  several 
sections  of  its  proposed  rule.  In 
proposed  §  101.79(b)(1),  FDA  discussed 
the  fact  that  neural  tube  defects  are 
caused  by  many  factors  and  also  noted 
that  a  signiHcant  risk  factor  is  a  personal 
or  family  history  of  a  pregnancy  affected 
by  a  neural  tube  defect.  In 
§101.79(c)(2)(i)(D),  FDA  proposed  to 
require  that  claims  state  that  neural  tube 
defects  have  many  causes,  and  that 
claims  not  imply  that  folate  intake  is  the 
only  recognized  risk  factor  for  neural 
tube  defects.  The  agency  included 
language  to  this  effect  in  the  agency's 
proposed  model  claims  (§  101.79(d)). 

The  agency  received  several  general 
comments  and  new  data  in  response  to 
the  sections  of  the  proposed  codified 
language  addressing  the  multifactorial 
nature  of  neural  tube  defects. 

a.  General  comments. 
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36.  Several  comments  agreed  that  the 
claim  should  include  information  on  the 
multifactorial  nature  of  neural  tube 
defects  to  be  consistent  with  claims  for 
other  diet-disease  relationships.  These 
comments  asserted  that  the  claims 
would  be  misleading  if  such 
information  were  not  included.  CMher 
comments  disagreed  that  the 
muhifactorial  nature  of  neural  tube 
defects  should  be  recognized  in  the 
claim  because,  for  example:  (1)  Folate  is 
the  most  important  risk  factor,  or  (2) 
there  is  no  educational  value  in 
identifying  the  multifactorial  nature  of 
the  condition.  Another  comment  stated 
that  only  factors  that  can  be  controlled, 
or  those  on  which  women  could  take 
action,  should  be  included  in  the  claim. 

FDA  is  in  the  process  of  reconsidering 
the  need  to  include  in  health  claims  the 
fact  that  the  disease  that  is  the  subject 
of  the  claim  has  many  causes.  In  the 
January  1993  final  rules  on  health 
claims,  FDA  included  this  fact  as  a 
required  element  of  the  claim.  However, 
as  discussed  below,  FDA  has  come  to 
tentatively  conclude,  at  least  in  part  in 
response  to  a  petition  from  the  National 
Food  Processors  Association  (Docket 
No.  94P-0390),  that,  at  least  for  most 
claims,  a  statement  about  their 
multifactorial  etiology  adds  length  to 
the  claim  without  conveying 
information  that  would  directly  affect 
the  dietary  choices  of  the  consumers. 

The  agency  is  particularly  concerned 
that  manufacturers  will  be  disinclined 
to  use  unnecessarily  lengthy  health 
claims  on  food  labels,  that  additional 
verbiage  may  detract  from  the  central 
consumer  message  of  the  claim,  and 
that,  as  a  result,  health  claims  will  be 
infrequently  used,  and  the  benefits  of 
communicating  information  on  diet- 
disease  relationships  to  consumers 
through  such  claims  will  not  be 
realized. 

The  issue  of  manufacturers' 
reluctance  to  use  lengthy  health  claims 
is  particularly  significant  in  the  case  of 
the  folate/neural  tube  defects  health 
claim  because  this  topic  has  received 
much  less  attention  than  has  been  given 
to  chronic  illnesses  such  as 
osteoporosis,  heart  disease,  and  cancer. 
The  lower  level  of  public  familiarity 
with  this  topic  was  confinned  in  a 
recent  survey  conducted  for  the  March 
of  Dimes  Birth  Defects  Foundation 
regarding  knowledge  and  practices  of 
women  of  childbearing  age  in  the 
United  States  with  respect  to 
consumption  of  folic  acid  from 
supplements  and  breakfast  cereals  (Ref. 
53). 

During  January  and  February  1995, 
the  Gallup  Organization  conducted  for 
the  March  of  Dimes  a  proportionate. 


stratified  random-digit-dialed  telephone 
survey  of  a  national  sample  of  2,010 
women  aged  18  to  45  years.  The 
response  rate  was  50  percent.  Estimates 
were  statistically  weighted  to  reflect  the 
total  population  of  women  aged  18  to  45 
years  in  the  continental  United  States. 
In  response  to  the  question  "Have  you 
ever  heard  or  read  anything  about  folic 
acid?",  52  percent  of  women  reported 
ever  hearing  of  or  reading  about  this 
nutrient.  Of  these,  9  percent  answered 
that  folic  acid  helps  to  prevent  birth 
defects  and  6  percent  that  folic  acid 
helps  to  reduce  the  risk  for  spina  bifida; 
45  percent  were  unable  to  recall  what 
they  had  heard  or  read.  Fifteen  percent 
of  respondents  reported  having 
knowledge  of  the  PHS  recommendation 
regarding  the  use  of  folic  acid;  4  percent 
reported  that  the  recommendation  was 
for  prevention  of  birth  defects  and  1 
percent,  for  the  prevention  of  spina 
bifida  (Ref.  52). 

Respondents  were  also  asked  "From 
what  you  know,  is  there  anything  a 
woman  can  do  to  reduce  her  risk  of 
having  a  baby  with  birth  defects?"  A 
total  of  88  percent  of  respondents 
reported  that  a  woman  can  help  reduce 
the  risk  for  having  an  infant  with  birth 
defects.  The  most  common  responses 
about  how  to  reduce  risk  were  avoiding 
alcohol  and  drugs  (73  percent),  and  not 
smoking  (63  percent);  1  percent  of 
women  reported  that  folic  acid  could 
reduce  risk. 

This  study  found  that  while  most 
women  interviewed  recognized  that 
there  were  a  number  of  factors  that 
might  affect  their  risk  of  having  a  baby 
with  a  birth  defect,  there  was  a  low  level 
of  awareness  that  consumption  of  folate 
from  supplements,  breakfast  cereals, 
and  other  foods  may  specifically  help  to 
reduce  their  risk  of  a  neural  tube  defect- 
affected  pregnancy. 

The  results  of  the  March  of  Dimes 
survey  are  consistent  with  recent 
findings  by  FDA.  As  part  of  FDA's 
ongoing  review  of  its  regulations 
governing  health  claims,  the  agency 
conducted  six  focus  groups  in  May  and 
June  1995  to  evaluate  consumer 
understanding  of  health  claim  messages. 
In  a  report  on  these  focus  groups,  Levy 
(Ref.  54)  noted  that  while  almost  all 
participants  were  aware  of  health  effects 
of  fat,  calcium,  and  fruits  and 
vegetables,  very  few  had  heard  much 
about  folic  acid.  Participants 
appreciated  information  provided  in  the 
folate/neural  tube  defects  model  claims 
but  considered  it  insufficient  to  inform 
them  as  adequately  as  they  wished  to  be 
informed. 

Thus,  recently  available  information 
suggests  that  there  is  a  low  level  of 
awareness  of  the  potential  impact  that 


increased  folate  intake  may  have  on  the 
risk  of  a  serious  type  of  birth  defect. 

The  agency  has  concluded,  based  in 
part  on  the  studies  mentioned  above, 
that  the  need  to  provide  a  succinct 
health  claim  in  this  topic  area  is  very 
important.  Succinctness  in  the  claim 
will  increase  the  likelihood  that  firms 
will  use  it  and  thus  will  increase  its 
educational  value.  To  facilitate  the  use 
of  such  a  claim  by  manufacturers,  it 
needs  to  be  no  longer  than  necessary  to 
convey  the  central  consumer  message. 

Witn  respect  to  the  issue  of  whether 
explicit  identification  of  the 
multifactorial  nature  of  neural  tube 
defects  is  necessary  to  prevent  the 
folate/neural  tube  defects  health  claim 
fronr  being  misleading,  the  agency  notes 
that  use  of  the  term  "may  reduce"  in  the 
claim  describes  the  potential  of  folate  to 
affect  the  risk  of  neural  tube  defects  and 
serves  to  reflect  the  multifactorial  nature 
of  this  birth  defect.  In  addition,  data 
obtained  in  the  March  of  Dimes  survey 
described  above  indicate  that  many 
women  already  recognize  that  birth 
defects  in  general  may  have  many 
causes.  The  agency  has  therefore 
concluded  that  explicit  reference  to 
"may  have  many  causes"  is  redundant 
when  included  with  the  phrase  "may 
reduce." 

The  agency  has  concluded  that  it  is 
not  necessary  to  include  explicit 
reference  to  the  multifactorial  nature  of 
neural  tube  defects  in  the  claim. 
"  The  agency  notes,  however,  that  the 
fact  remains  that  neural  tube  defects  are 
multifactorial  in  nature.  This  fact  is 
confirmed  by  new  data  of  which  FDA 
has  become  aware  and  that  are 
discussed  in  the  following  section. 
Because  of  this  fact,  the  claim  must  not 
imply  that  folate  intake  is  the  only  risk 
factor  for  these  birth  defects. 

Therefore,  the  agency  is  modifying 
§  101.79(c)(2)(i)(D)  by  deleting  the 
requirement  that  the  claim  state  that 
neural  tube  defects  have  many  causes 
but  is  retaining  the  requirement  that 
claims  shall  not  imply  that  folate  intake 
is  the  only  recognized  risk  factor  for 
neural  tube  defects. 

The  agency  is  also  advising  that 
manufacturers  who  wish  to  do  so  may 
include,  on  an  optional  basis, 
information  in  the  claim  on  additional 
risk  factors  for  neural  tube  defects. 
Information  that  may  be  included  is 
described  in  §  101.79(c)(3)(i). 

b.  Data  received  in  comments.  1.  The 
agency  received  new  data  from  an  Irish 
study  that  found  that  plasma  levels  of 
vitamin  B12,  as  well  as  folate,  were 
independent  risk  factors  for  neural  tube 
defects  (Ref.  51).  These  data  were 
reviewed  at  the  October  14  and  15, 
1993.  meeting  of  the  Folic  Acid 


Subcommittee  and  are  summarized  here 
because  the  agency  did  not  have  the 
data  in  sufficient  time  to  include  them 
in  its  October  14, 1993,  proposed  rule. 
Kirke  et  al.  (1993)  (Ref.  51)  compared 
values  for  plasma  folate,  plasma  vitamin 
Bi2.  and  red  blood  cell  folate  in  81 
women  who  had  a  neural  tube  defect- 
affected  pregnancy  and  247  control 
women.  Values  for  all  three  parameters 
were  significantly  lower  in  case  mothers 
than  in  control  mothers.  Plasma  vitamin 
Bi2  and  red  cell  folate  were  both 
significantly  positively  correlated  in 
case  mothers  but  not  in  control  mothers. 
Multiple  regression  analysis  showed 
that  plasma  vitamin  B12  and  plasma 
folate  were  independent  predictors  of 
red  cell  folate  in  case  mothers  but  not 
in  control  mothers. 

The  authors  concluded  that  plasma 
vitamin  Bt2  and  plasma  folate  were 
independent  risk  factors  for  neural  tube 
defects  and  suggested  that  the  enzyme 
methionine  synthetase  was  involved 
directly  or  indirectly  in  the  etiology  of 
neural  tube  defects.  They  noted  that  the 
correlation  between  plasma  vitamin  B12 
and  red  cell  folate,  observed  in  case 
mothers  only,  was  difficult  to  explain 
on  a  purely  nutritional  basis  and 
favored  the  etiology  of  neural  tube 
defects  as  being  the  result  of  some 
metabolic  abnormality  in  the  mother, 
and  possibly  in  the  embryo,  interacting 
with  maternal  plasma  levels  of  folate 
and  vitamin  B12  (Ref.  50). 

Mooij  et  al.  (Ref.  46)  measured  levels 
of  seven  vitamins  in  blood  of  women 
who  had  a  neural  tube  defect-affected 
pregnancy  and  reported  that  such 
measurements  were  not  suitable  for 
identifying  women  at  high  risk  of 
another  affected  pregnancy.  The  authors 
hypothesized  that  the  effect  of  folic  acid 
was  attributable,  at  least  in  part,  to  its 
overriding  a  metabolic  disorder. 

2.  The  agency  received  additional 
new  data  in  a  comment  relating  to  a 
possible  role  of  a  deficiency  of  one  or 
more  antioxidant  enzymes  in  the 
development  of  neural  tube  defects.  The 
comment  discussed  the  hypothesis  that 
a  genetic  defect  in  antioxidant  enzyme 
systems  that  protect  neuronal 
membranes  from  excessive  lipid 
peroxidation  may  play  a  role  in  the 
etiology  of  neural  tube  defects.  The 
comment  noted  that  abnormalities  of  the 
neural  tube  have  been  documented  in 
cultured  rat  embryos  exposed  to  oxygen 
radicals  generated  in  vitro  by  xanthine 
plus  xanthine  oxidase.  The  severity  of 
these  abnormalities,  which  increases  in 
a  dose-responsive  manner  with 
exposure  to  xanthine  oxidase,  can  be 
moderated  by  substances  with  known 
antioxidant  activity  such  as  glutathione. 


catalase,  L-ascorbic  acid  (vitamin  C),  or 
DL-alpha  tocopherol  (vitamin  E). 

This  comment  provided  the  results  of 
a  pilot  study  that  tested  the  hypotheses 
in  children  with  neural  tube  defects  and 
their  immediate  families.  In  testing  the 
hypothesis,  the  investigators  assessed  a 
number  of  red  blood  cell  free  radical- 
scavenging  enzymes  in  eight  families 
with  one  or  more  children  with  the 
neural  tube  defect  meningomyelocele. 
Seventeen  healthy  adults  without  a 
history  of  neural  tube  defects  served  as 
controls.  All  meningomyelocele-affected 
children  were  found  to  be  deficient  in 
red  blood  cell  glutathione  peroxidase, 
with  5  in  the  range  of  moderately  to 
severely  deficient.  At  least  one  parent  of 
seven  of  the  eight  affected  children  was 
deficient  in  red  blood  cell  glutathione 
peroxidase  activity,  with  four  of  seven 
in  the  moderately  to  severely  deficient 
range.  Nine  additional  children  with 
meningomyelocele  or  other  neural  tube 
defects  (specifically,  encephalocele  and 
iniencephaly)  were  also  studied.  Red 
blood  cell  glutathione  peroxidase 
activities  were  low  in  all  of  the  nine 
additional  affected  children,  with  values 
in  six  of  the  nine  in  the  moderately  to 
severely  deficient  range. 

The  comment  also  noted  that  pterin 
aldehyde,  a  contaminant  that  may  be 
present  at  a  level  of  about  4  percent  in 
commercially  available  folic  acid 
preparations,  may  reduce  exposure  of 
the  developing  neural  tube  to  toxic 
oxygen  free  radicals  through  its  activity 
in  inhibiting  xanthine  oxidase.  The 
comment  suggested  (Comment  68H  to 
docket  93N-100H)  that  a  combination  of 
genetic  factors,  deficient  antioxidant 
enzyme  capacities,  exogenous  or 
endogenous  teratogens, 
periconceptional  diets  with  inadequate 
amounts  of  free  radical  scavenging 
substances,  or  suboptimal 
concentrations  of  pterin  aldehyde-like 
agents  may  provide  further  explanations 
for  tissue-specific  injury  in  some 

pregnancies. 
The  comment  concluded  that,  while 

,  the  mechanisms  of  neural  tube  defect 
formation  likely  fit  into  a  complex 
ecogenetic  model,  a  deficiency  of  one  or 
more  antioxidant  enzymes  may  increase 
the  risk  for  the  development  of  neural 
tube  defects.  The  comment 
recommended  further  study  to 
determine  whether  reduced  antioxidant 
activity  predisposes  the  embrjo  to  the 
development  of  neural  tube  defects. 

c.  Data  that  were  pii'olished  after  the 
close  of  the  comment  period  1.  Mills  et 
al.  (1995)  (Ref.  47)  reported  that  women 
with  neural  tube  defect -affected 
pregnancies  had  significantly  higher 
levels  of  homocysteine  than  did  vitamin 
Bi2-matched  controls.  Mills  et  al.  (1905) 
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(Ref.  47)  noted  that  their  study  showed 
that  an  abnormality  of  homocysteine 
metaboUsm,  apparently  related  to 
methionine  synthase,  is  present  in  many 
pregnancies  that  resulted  in  neural  tube 
defects. 

2.  Mechanistic  studies  in  cultured  rat 
embryos  have  also  provided  insights 
into  roles  for  nutrients  in  addition  to 
folate  in  the  etiology  of  neural  tube 
defects.  Chambers  and  coworkers 
identified  autoantibodies  (i.e., 
antibodies  directed  against  tissue 
components  of  the  same  organism)  to 
the  extracellular  basement  membrane 
(i.e.,  the  noncellular  layer  underlying 
the  epithelium)  protein  laminin  as  an 
agent  that  caused  neural  tube  defects  in 
whole  embryo  cultures  (see  Ref.  48  for 
additional  references).  Such  antibodies 
were  found  initially  in  the  embryotoxic 
sera  of  monkeys  with  poor  reproductive 
histories.  Chambers  et  al.  (1995)  (Ref. 
48)  recently  reported  that  methionine 
overcomes  neural  tube  defects  in  rat 
embryos  cultured  on  sera  from  monkeys 
immunized  against  laminin.  The 
authors  noted  that  the  association  of 
autoimmune  diseases  and  fetal  loss  has 
received  closer  attention  in  recent  years, 
but  that  neithw  the  mechanisms  of  fetal 
loss  nor  treatments  have  been  well 
defined  (Ref.  48).  The  authors  suggested 
that  epidemiologic  studies  are  needed  to 
establish  a  possible  role  for 
autoantibodies  in  the  etiology  of  neural 
tube  defects  and  to  determine  the 
efficacy  of  methionine  supplementation 
in  overcoming  such  defects. 

3.  Data  addressing  the  etiologic 
heterogeneity  of  neural  tube  defects 
were  also  derived  from  observations  that 
infants  and  fetuses  with  isolated  neural 
tube  defects  have  different  risk  factors 
than  those  with  neural  tube  defects 
occurring  with  other  birth  defects  and 
from  reported  differences  in  recurrence 
risks  for  neural  tube  defects  based  on 
the  level  of  the  affected  infant's  defect 
(Ref.  49;  Shaw  et  al.,  1994,  for 
references).  Shaw  et  al.  (1994)  (Ref.  49), 
used  population-based  case 
ascertainment  by  the  California  Birth 
Defects  Monitoring  Program  in  an 
ethnically  diverse  population  of  more 
than  700,000  live  births  and  fetal  deaths 
to  investigate  whether  heterogeneity 
existed  among  various  anatomic  and 
pathogenetic  subclasses  of  neural  tube 
defects  for  a  variety  of  commonly 
collected  child  and  parental 
characteristics.  Among  cases  of 
anencephaly,  increased  risks  were 
found  for  Hispanic  white  women  with 
risk  estimates  highest  for  nonisolated 
cases.  This  population-based  study 
showed  increased  risk  for  Hispanic 
women  specifically  among 
subclassifications  of  neural  tube  defects. 


and  provides  some  evidence  that  further 
classification  of  neural  tube  defects  may 
reveal  subgroupings  of  cases  with 
different  etiologies. 

Shaw  et  al.  (1995)  (Ref.  50)  used  a 
case-control  study  design  (549  cases  and 
540  controls)  to  investigate  whether 
intake  of  supplemental  folic  acid  or 
dietary  folate  reduced  the  risk  of  a 
neural  tube  defect-affected  pregnancy 
(Ref.  50).  The  authors  found  that  women 
with  any  use  of  a  folic  acid-containing 
vitamin  in  the  .3  months  prior  to 
conception  had  a  lower  risk  of  having 
an  NTD-affected  pregnancy.  Odds  ratios 
were  similar  for  average  daily  folic  acid 
intakes  of  <400  meg,  4d0  to  900  meg, 
and  >900  meg/day,  and  thus,  no  dose- 
response  pattern  was  apparent.  Use  of 
400  to  900  meg  folic  acid/day  in  the  3 
months  after  conception  was  also 
associated  with  reduced  risk  of  a  neural 
tube  defect-affected  pregnancy.  The 
authors  also  observed  that  women  who 
did  not  begin  using  a  folic  acid- 
containing  vitamin  until  the  second 
trimester  of  pregnancy  also  had  a 
reduced  risk  of  neural  tube  defects  and 
suggested  that  although  the  finding  may 
be  indicative  of  errors  in  reporting 
vitamin  use  in  general,  it  also  weakens 
the  attribution  of  a  direct  preventive 
effect  of  folate  on  neural  tube  defects  in 
the  study  population  (Ref.  50). 

When  race/ethnicity  were  considered, 
nonHispanic  white  women  who  used  a 
folic  acid-containing  vitamin  in  the  3 
months  before  conception  had  a 
reduced  risk  of  a  neural  tube  defect- 
affected  pregnancy.  However,  risk  of  a 
neural  tube  defect-affected  pregnancy 
was  not  reduced  in  Hispanic  women 
who  consumed  a  folic  acid-containing 
vitamin  in  the  3  months  before 
conception.  The  overall  results  of  this 
study  are  consistent  with  other  studies 
showing  associations  between  folate 
intake  and  reduced  risk  of  neural  tube 
defects.  However,  the  data  also  suggest 
that  the  folate-associated  reduction  in 
risk  may  be  specific  to  subsets  of  the 
population,  primarily  nonHispanic 
women  (Ref.  50). 

These  recent  studies  are  of 
significance  for  the  insights  that  they 
provide  into  understanding  the 
multifactorial  etiology  of  neural  tube 
defects.  They  support  the  hypothesis 
that  neural  tube  defects  are  not  the 
result  of  a  wide-spread  nutritional 
deficiency  of  folate  in  the  U.S. 
population  but  may  result  from 
metabolic  defects  or  other  physiologic 
conditions  affecting  a  small  part  of  the 
population.  These  new  data  support 
FDA's  decision  to  require  that  claims 
not  imply  that  folate  intake  is  the  only 
recognized  risk  factor  for  neural  tube 
defects. 


7.  Prevalence  Statements 

In  §  101.79(c)(2)(i)(E),  the  agency 
proposed  to  require  that  the  claim 
provide  information  that  neural  tube 
defects  "while  not  widespread,  are 
extremely  significant."  Because  the 
affected  population  is  few  in  nupiber 
and  not  readily  identifiable,  FDA 
proposed  to  require  that  this 
information  be  disclosed  to  prevent 
women  from  being  misled  into  believing 
that  neural  tube  defects  are  very 
common  birth  defects,  or  that,  lacking  a 
personal  or  family  history  of  such 
defects  or  other  recognized  risk  factors, 
their  risk  of  having  a  pregnancy  affected 
with  such  a  birth  defect  is  very  high. 

37.  The  agency  received  a  number  of 
comments  on  the  proposed  prevalence 
statement.  Some  comments  stated  that 
the  wording  "while  not  widespread" 
was  not  clear,  and  one  comment 
suggested  use  of  "uncommon"  rather 
than  "while  not  widespread"  in 
describing  the  prevalence  of  neural  tube 
defects.  One  comment  noted  that 
statements  indicating  that  neural  tube 
defects  had  a  low  prevalence  in  the 
United  States  would  discourage  women 
from  taking  folic  acid  supplements 
because  women  would  believe  that  the 
health  claim  is  not  applicable  to  them, 
and  they  would  be  misled  into  not 
taking  the  health  claim  seriously.  One 
comment  noted  that  there  is  no  standard 
for  the  proposed  term  "not 
widespread."  One  comment  noted  that 
because  the  behavior  intended  to  result 
from  authorization  of  the  health  claim 
was  to  have  women  consume  more  folic 
acid,  qualifiers  regarding  prevalence  of 
the  condition  had  no  educational 
benefit.  One  comment,  noting  that 
statements  regarding  the  extent  of  the 
disease-related  conditions  were  optional 
in  oiher  approved  health  claims,  and 
that  the  rarity  of  spina  bifida  and  related 
birth  defects  is  obvious  to  virtually  all 
consumers,  urged  the  agency  to  make 
prevalence  statements  optional  in  the 
folate/neural  tube  defect  claim. 

The  Folic  Acid  Subcommittee  also 
commented  on  issues  of  prevalence  and 
demographics  of  neural  tube  defects  at 
all  of  its  meetings  (e.g.,  Ref.  8).  The 
Folic  Acid  Subcommittee  discussed  the 
decline  in  the  rate  of  neural  tube  defects 
from  a  high  in  Boston  in  the  1930's  of 
5  per  1,000  births  to  the  current  overall 
U.S.  rate  of  about  0.6  per  1,000  births 
(i.e.,  about  2,500  cases/year  in  the 
United  States).  In  addressing  the 
prevalence  of  neural  tube  defects  among 
different  ethnic  groups,  one  Folic  Acid 
Subcommittee  member  noted  that 
African-American  women  have  a  rate 
lower  than  the  overall  U.S.  rate,  while 
Mexican-American  women  have  a  rate 


about  two  and  one-half  times  the 
national  average.  The  participant  also 
noted  that  there  is  about  a  two-  fold 
higher  rate  among  women  in  lower 
socio-economic  groups  than  among 
those  in  higher  socio-economic  groups 
(Ref.  8). 

The  agency  has  reviewed  the 
comments  that  it  received  and  agrees 
that  use  of  the  proposed  wording  "while 
not  widespread"  is  not  clear  because  it 
is  not  quantitative.  The  agency  notes 
that  even  though  the  occurrence  of 
neural  tube  defect-affected  pregnancies 
is  low,  the  population  at  risk  may  be 
quite  large  because  about  half  of 
pregnancies  are  unplanned.  Therefore, 
the  agency  concludes  that  a  statement  of 
prevalence  is  not  a  material  fact  in  light 
of  the  other  statements  made  in  the 
claim.  For  this  reason,  the  agency 
concludes  that  it  is  not  necessary  to 
require  that  the  claim  state  that  the 
prevalence  of  neural  tube  defects  is  low 
to  ensure  that  the  claim  is  not 
misleading.  Therefore,  the  agency  is 
deleting  the  requirement  proposed  in 
§  101.79(c)(2)(i)(E)  and  redesignating 
subsequent  sections  as  discussed  below 
and  as  shown  in  the  codified  language. 

However,  given  the  other  comments 
cited  above  and  its  discussions  with  the 
Folic  Acid  Subcommittee,  the  agency    ■ 
does  not  agree  that  there  would  be  no 
educational  benefit  from  providing 
prevalence  information  in  the  health 
claim.  The  agency  concludes,  based  on 
the  comments  above,  that  prevalence 
information  can  be  useful  to  consumers 
because  it  can  provide  a  context  that 
increases  understanding  of  how 
frequently  neural  tube  defects  actually 
occur  among  pregnancies  in  the  U.S. 
population. 

'The  agency  recognizes  that  it  has 
provided  for  inclusion,  on  an  optional 
rather  than  required  basis,  in  oliher 
authorized  health  claims  of  information 
on  the  number  of  people  in  the  United 
States  who  have  the  health-related 
condition  (e.g.,  see  saturated  fat  and 
cardiovascular  disease  claim  and  dietary 
fiber  and  cancer  claims).  Thus,  in 
response  to  the  comments  above,  and 
consistent  with  other  authorized  health 
claims,  FDA,  in  §  101.79(c){3)(v),  is 
authorizing  the  use  of  optional 
statements  to  provide  the  estimated 
numbers  on  an  annual  basis  of  neural 
tube  defect  births  among  live  births  to 
women  in  the  general  U.S.  population. 
Currently,  this  estimate  is  0.6  cases  per 
1,000  Uve  births,  or  6  cases  per  10,000 
live  births,  or  about  2,500  cases  among 
4  million  Uve  births,  or  about  1  case  per 
l,f>00  live  births.  These  estimates  are 
based  on  information  for  the  U.S. 
population  from  PHS.  FDA  finds,  based 
on  a  review  of  how  such  statistics  are 


generally  presented,  that  expressing  this 
information  as  the  estimated  annual 
number  of  neural  tube  defects  per  a 
specified  number  of  births  (e.g.,  per 
1,000  live  births  or  per  10,000  live 
births)  will  help  to  make  this 
information  as  usefulas  possible. 
Section  101.79{c)(3)(v)  provides  for  use 
of  these  estimates  unless  more  current 
estimates  from  PHS  become  available,  in 
which  case,  the  newer  estimates  may  be 
used. 

8.  Quantifying  Risk  Reduction 

In  §  101.79(c)(2)(i)(F),  the  agency 
proposed  that  the  claim  contain  a 
statement  that  some  women  may  reduce 
their  risk  of  a  neural  tube  defect-affected 
pregnancy  by  maintaining  adequate 
folate  intake  during  their  childbearing 
years.  Such  a  statement  is  consistent 
with  the  estimate  provided  in  the  PHS 
recommendation  that  about  half  of 
neural  tube  defects  (i.e.,  about  1,250 
annually)  might  be  averted  if  all  women 
of  childbearing  age  in  the  United  States 
who  are  capable  of  becoming  pregnant 
consumed  0.4  mg  of  folate  daily 
throughout  their  childbearing  years. 
FDA  tentatively  concluded  that  such  a 
statement  is  necessary  to  ensure  that 
women  do  not  conclude  on  the  basis  of 
the  claim  that  adequate  intake  of  folate 
will  prevent  all  occurrences  of  neural 
tube  defects.  The  agency  also  proposed 
in  §  101.79(c)(2)(i)(F)  that  the  claim  not 
attribute  any  specific  degree  of 
reduction  in  risk  of  neural  tube  defects 
to  maintaining  an  adequate  folate  intake 
throughout  the  childbearing  years. 

38.  Several  comments  agreed  with  the 
agency  that  a  specific  degree  of 
reduction  in  risk  should  not  be  stated  in 
the  health  claim.  Other  comments  noted 
that  while  occurrence  of  neural  tube 
defects  will  be  averted  by  only  some 
women,  the  risk  of  occurrence  will  be 
reduced  for  the  population.  Other 
comments  objected  to  the  proposal  to 
prohibit  use  of  the  PHS  estimated 
percent  risk  reduction  of  50  percent. 
Some  comments  argued  that  the  50 
percent  estimate  should  be  stated 
because  it  was  a  scientific  finding,  and 
that  failure  to  include  this  estimate 
could  have  a  negative  effect  on  how    ' 
much  effort  women  make  to  ensure  that 
they  have  adequate  folate  intake. 
Another  comment  stated  that  the 
estimate  of  50  percent  reduction  should 
be  included  because  it  is  preferable  for 
women  to  know  the  exact  benefit  of 
folic  acid  rather  than  to  be  informed  that 
"some  but  not  all  women  may  benefit." 

The  agency  disagrees  with  comments 
that  the  PHS  estimate  of  50  percent  is 
a  scientific  finding  and  represents  an 
exact  benefit  achievable  by  all  women 
who  consume  adequate  folate  daily 


throughout  their  childbearing  years.  The 
PHS  recommendation  states  that  the  50 
percent  estimate  was  derived  from 
studies  that  associated  recalled  use  of 
folic  acid-containing  muhivitamins  with 
reduced  risk  of  neural  tube  defect- 
affected  pregnancies  and  states  that  "the 
protective  effect  found  in  the  studies  of 
lower-dose  folic  acid,  measured  by  the 
reduction  in  neural  tube  defect 
incidence,  ranged  from  none  to 
substantial"  (Ref.  5)  (emphasis  added). 
The  PHS  recommendation  also  noted 
that: 

It  is  exptected  that  consumption  of 
adequate  folic  acid  will  avert  some,  but  not 
all.  neural  tul)e  defects.  The  underlying 
causeiis  of  neural  tut)e  defects  are  not  known. 
Thus,  it  is  not  known  what  proportion  of 
neural  tube  defects  will  be  averted  by 
adequate  folic  acid  consumption.  From  the 
available  evidence.  CDC  estimates  that  there 
is  the  potential  for  averting  50  percent  of 
cases  that  now  occur.  However,  until  further 
research  is  done,  no  firm  estimate  of  this 
proportion  will  be  available  (Ref  5). 

The  agency  also  notes  that  there  may 
be  minimal  or  no  effect  of 
periconceptional  use  of  folate  in  areas  of 
low  prevalence  or  in  areas  where  other 
factors  are  contributing  to  an  increased 
prevalence.  This  observation  is 
consistent  with -scientific  evidence  that 
shows  that,  in  an  area  of  low  prevalence 
in  the  United  States,  women  who 
consumed  folate  from  multivitamins  or 
fortified  breakfast  cereals  did  not  have 
a  lower  risk  of  having  a  neural  tube 
defect-affected  pregnancy  than  did 
women  who  did  not  consume 
multivitamins  or  fortified  breakfast 
cereals  (Ref.  12:  Mills  et  al). 

Thus,  the  estimate  of  a  potential  for  a 
5t)  percent  reduction  in  neural  tube 
defect-affected  pregnancies,  if  all 
women  consumed  adequate  folate 
throughout  their  childbearing  years,  is 
not  a  scientific  finding  and  may  not  be 
applicable  to  estimating  potential  risk 
reduction  in  areas  of  low  prevalence. 
The  agency  notes  further  that  the 
estimate  of  50  percent  is  not  applicable 
to  risk  reduction  that  might  be 
experienced  by  individual  women, 
whose  personal  risk  factors  are  not  fully 
understood.  In  addition,  the  estimated 
proportion  may  change  with  the 
availability  of  new  scientific  data  and 
information.  The  agency  recognizes, 
however,  that  manufacturers  may  wish 
to  use  the  PHS  recommendation, 
including  the  estimate  of  the  potential 
for  a  50  percent  reduction  in  the 
incidence  of  neural  tube  defects,  as 
labeling  for  folate-containing  products. 
The  agency  also  notes  that  there  is 
considerable  potential  for  making  a 
misleading  claim  if  such  information  is 
not  presented  in  an  accurate  context. 


UM 
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The  agency  has  concluded  that  an 
estimate  of  potential  risk  reduction  can 
be  included  in  the  health  claim  because 
it  may  help  some  consumers  better 
understand  the  potential  population- 
based  impact  on  neural  tube  defect- 
affected  pregnancies  if  all  women 
consumed  adequate  folate  throughout 
their  diildbearing  years.  Therefore,  FDA 
is  providing  in  §  101.79(c)(2)(i)(E)  that 
population-based  estimates  of  risk 
reduction  may  be  included  in  the  claim 
so  long  as  the  claim  makes  clear  that  the 
estimate  does  not  reflect  risk  reduction 
that  may  be  experienced  by  individual 
women.  Provision  of  such  information 
will  reduce  the  likelihood  of  women 
being  misled  that  adequate  folate  intake 
will  prevent  an  occurrence  of  a  neural 
tube  defect-affected  pregnancy. 

The  agency  has  revised  §  101.79(b)(3) 
to  provide  information  from  the  PHS 
recommendation  that  explains  how  the 
estimate  of  a  potential  for  reduction  in 
incidence  of  neural  tube  defects  of  50 
percent  was  derived  and  provides  the 
context  in  which  the  estimate  can  be 
understood  by  individual  women. 

FDA  has  also  redesignated  proposed 
§  101.79(c)(2)(i)(F)  as  §  101.79(c)(2)(i)(E) 
and  reviseid  this  section  to  remove  the 
prohibition  against  use  of  the  PHS 
estimate.  Section  I01.79(c)(2)(i)(£) 
includes  reference  to  new 
§  101.79(c)(3)(vi)  which  provides  for 
optional  inclusion  of  statements  about 
population-based  estimates  of  risk 
reduction.  The  requirement  that  claims 
state  that  some  women  may  reduce  their 
risk  of  a  neural  tube  defect-affected 
pregnancy  through  adequate  intake  of 
folate  throughout  their  childbearing 
years  U  retained  in  §  101.79(c)(2)(i)(E). 

New  S  101.79(c)(3)(yi)  states  that  an 
estimate  of  the  reduction  in  the  numl)er 
of  neural  tube  defect-affected  births  that 
might  occur  in  the  United  States  if  all 
women  consumed  adequate  folate 
throughout  the  childbearing  years  (i.e., 
SO  percent)  may  be  included  in  the 
claim  if  such  an  estimate  is 
accompanied  by  information  that  states 
that  it  is  a  population-based  estimate 
and  does  not  reflect  reduction  in  risk 
that  may  be  experienced  by  individual 
women.  New  §  101.79(c)(3)(vi)  also 
provides  for  use  in  the  claim  of 
information  in  revised  §  101.79(b)(3). 

9.  Optional  Health  Claim  Information 

In  §  101.79(c)(3)(i),  the  agency 
proposed  to  permit  manufacturers,  in 
addiition  to  including  the  fact  that 
neural  tube  defects  have  many  causes, 
to  specifically  identify  risk  factors  for 
neural  tube  defects.  The  agency  stated 
that  specific  examples  of  other  risk 
factors  include  a  personal  history  of 
-  such  a  defect,  maternal  diabetes 


mellitus,  use  of  the  antiepileptic  drug 
valproic  acid,  maternal  febrile  illness,  or 
a  close  relative  with  a  neural  tube  defect 
(§  101.79(b)(1)  and  (b)(2)).  The  agency 
requested  comments  on  whether  such 
additional  information  would  be  useful 
to  consumers. 

a.  Identifying  other  risk  factors. 
39.  Some  comments  expressed  the 

opinion  that  most  of  the  optional 
information  was  helpful,  while  others 
stated  that  there  was  no  educational 
value  in  identifying  the  multifactorial 
nature  of  neural  tube  defects,  and  that 
women  cannot  control  other  risk  factors. 

The  agency  disagrees  with  the 
comments  that  stated  that  identification 
of  other  risk  factors  would  not  be 
helpful  to  women.  Certain  conditions, 
such  as  diabetes  mellitus,  are  known  to 
increase  a  woman's  risk  of  a  neural  tube 
defect-affected  pregnancy.  Identification 
of  these  risks  in  the  claim  may  serve  to 
alert  some  women  to  their  higher  risk 
and  encourage  them  to  seek  advice  ft'om 
their  health  care  providers  l)efore 
becoming  pregnant. 

The  agency  is  providing  in 
§  101.79(c)(3)(i)  for  the  inclusion  of 
optional  information  in  the  claim. 
Information  in  §  101.79(b)(1)  or  (b)(2)  or 
drawn  from  other  parts  of  §  101.79(c)(3) 
may  be  included  in  the  claim.  Use  by 
manufacturers  of  factors  listed  in  the 
regulation  will  ensure  that  claims  will 
only  include  scientifically-based 
information  and  will  not  include 
information  that  has  not  bron  well- 
documented  (e.g..  "Birth  defects  of  the 
brain  or  spinal  cord  may  have  many 

causes,  such  as  exposure  to  pesticides 
•  *   »'»i 

b.  Consult  a  physician.  In 

§  101.79(c)(3)(iii).  the  agency  proposed 
that  a  claim  could  include  a  statement 
that  women  with  a  history  of  a  neural 
tube  defect  pregnancy  should  consult 
their  physicians  or  health  care  providers 
before  becoming  pregnant.  The  agency 
tentatively  concluded  that  such  a 
statement  would  encourage  such 
women  to  obtain  medical  guidance  and 
thereby  decrease  their  risk  of  a 
recurrence  of  a  neural  tube  defect- 
affected  pregnancy.  The  available  data 
show  that  women  with  a  history  of  a 
neural  tube  defect-affected  pregnancy 
are  at  very  high  risk  of  another  affected 
pregnancy  (e.g.,  risk  of  a  recurrence  of 
a  neural  tube  defect  pregnancy  is 
significantly  greater  than  risk  of  an 
occurrence  of  this  birth  defect).  The 
agency  requested  comments  on  whether 
provision  of  such  information  would  be 
helpful  to  consumers. 

40.  The  agency  received  several 
comments  on  this  proposed  optional 
information.  All  comments  that 
addressed  this  issue  recommended  that 


it  be  broadened  to  include  a\\  women 
rather  than  only  those  with  a  personal    , 
history  of  a  neural  tube  defect-  affected 
pregnancy.  Comments  stated  that 
prenatal  care  was  critical  for  all  women 
and  suggested  that  health  claims  should 
include  a  statement  that  all  women 
planning  a  pregnancy  should  consult  a 
physician  or  health  care  provider  for 
information  about  adequate  diets  for 
their  and  their  babies'  health.  Several 
comments  suggested  that  such  a 
statement  be  mandatory  rather  than 
optional. 

FDA  does  not  believe  that  it  is 
appropriate,  in  general,  for  health 
claims  to  bear  statements  concerning  the 
need  to  seek  medical  advice  for  treating 
the  disease  or  health-related  condition 
mentioned  in  the  claim.  The  agency  is 
concerned  that  the  appearance  of  a 
statement  concerning  the  treatment  of  a 
disease  on  the  label  of  a  food  could 
mislead  some  consumers  to  believe  that 
the  food  possesses  therapeutic  value  for 
an  existing  disease  or  health-related 
condition  (58  FR  2478  at  2514). 

The  agency  originally  proposed  such 
a  statement  regarding  women  at 
recurrent  risk  of  a  neural  tube  defect- 
afliected  pregnancy  because  their  risk  of 
recurrence  is  very  high,  and  because  a 
specific  recommendation  irom  PHS  has 
been  made  to  such  women  when  they 
are  planning  a  pregnancy  (i.e.,  they  are 
advised  to  take  4  mg  folic  acid  daily 
under  a  physician's  supervision;  Ref. 
52). 

Because  all  comments  favored 
broadening  the  advice  to  include  all 
women,  and  because  the  agency 
recognizes  that  it  is  important  for  all 
women  to  consult  a  health  care  provider 
before  becoming  pregnant,  the  agency  is 
persuaded  to  modify  §  101.79(c){3)(iii) 
as  suggested  in  the  comments  and  to 
provide  for  claims  to  include,  in 
addition  to  a  statement  regarding 
women  at  recurrent  risk  of  a  neural  tube 
defect,  a  statement  that  all  women 
should  consult  a  health  care  provider 
before  becoming  pregnant  (e.g., 
"Women,  including  those  with  a  history 
of  a  neural  tube  defect  pregnancy, 
should  consult  their  health  care 
provider  when  planning  a  pregnancy."). 

However,  because  the  length  of  claims 
has  been  consistently  a  concern  of  the 
comments,  the  agency  is  not  persuaded 
that  the  information  provided  for  in 
§  101.79(c)(3)(iii)  should  be  required  in 
all  health  claims,  as  suggested  by  one 
comment  above.  10.  Model  Health 
Claims 

FDA  provided  several  model  claims 
in  the  proposal  that  contained  the 
elements  described  in  its  proposal.  The 
agency  included  these  model  claims  to 


UMI 


assist  manufacturers  in  formulating 
appropriate  claims. 

a.  Toll-free  number,  pregnancy 
information  symbol. 

41.  Several  comments  stated  that  less 
detailed  model  claims  were  needed  and 
proposed  that  the  agency  establish  a 
toll-free  800  number  through  which 
women  could  obtain  more  information 
or  recommended  that  the  agency  devise 
a  uniform  pregnancy  information 
symbol  for  food  labels  that  would  alert 
women  to  look  for  products  that  bear 
the  symbol. 

The  agency  agrees  that  educational 
information  is  of  great  importance  in 
increasing  awareness  among  women  of 
the  need  for  adequate  nutrition, 
including  adequate  folate  intake,  during 
their  childbearing  years.  The  agency  is 
considering  how  best  to  evaluate 
consumer  understanding  of  the  health 
claim  and  is  working  with  other  PHS 
agencies  to  develop  strategies  to 
implement  the  PHS  recommendation  on 
folate  intake. 

With  respect  to  the  use  of  a  pregnancy 
information  symbol,  the  agency  noted 
above  that  many  pregnancies  are 
unplaimed,  and  for  this  reason,  women 
need  to  be  informed  of  the  need  for 
adequate  nutrition  throughout  their 
childbearing  years.  While  a  pregnancy 
symbol  might  draw  the  attention  of 
women  who  are  already  pregnant  or 
who  might  be  planning  a  pregnancy,  it 
may  not  be  helpful  to  women  whose 
pregnancies  are  unplaimed  or  to  women 
whose  pregnancies  are  too  far  advanced 
for  folate  intake  to  alter  their  risk  of 
giving  birth  to  a  neural  tube  defect- 
afiiected  infant.  Such  a  symbol  may  also 
discourage  other  wonTen  from  using  the 
product  because  they  do  not  think  they 
will  become  pregnant. 

The  agency  also  notes  that  many  of 
the  foods  that  will  bear  the  health  claim 
will  be  consumed  by  the  general 
population,  and  the  appearance  of  a 
pregnancy  symbol  on  the  label  might  be 
incorrectly  interpreted  by  some 
consumers  to  mean  that  the  product  is 
specifically  intended  for  use  in 
pregnancy. 

For  these  reasons,  the  agency  is  not 
persuaded  to  use  a  pregnancy  symbol 
with  the  health  claim. 

b.  General  comments. 

42.  Many  comments  criticized  the 
length  of  the  model  claims  and  their 
required  components.  Comments  stated 
that  the  model  messages  were  too 
lengthy  and  complex  and  unwieldy,  and 
that  therefore  manufacturers  would  be 
disinclined  to  use  them.  Other 
comments  noted  that  the  claims 
included  uiuiecessary  disclosures  and 
requested  that  FDA  remove  the 
requirements  relating  to  the 


multifactorial  nature  of  neural  tube 
defects,  sources  of  folate  other  than 
dietary  supplements,  and  the  caution 
statement.  Several  comments,  stating 
that  the  model  claims  were  overly 
focused  on  foods,  urged  the  agency  to 
develop  a  condensed  claim  for  dietary 
supplements  and  suggested  that  such  a 
claim  should  not  need  to  identify  other 
sources  of  folate  or  state  a  maximum 
daily  limit  on  intake. 

Another  comment  noted  that  in 
formulating  the  claim,  the  agency 
should  be  guided  by  the  need  to 
communicate  the  benefits  of  increased 
folate  intake  fiom  food  sources  or 
dietary  supplements,  and  that  the 
message  must  also  convey  prop>er 
cautions,  including  the  fact  that 
increased  folate  intake  will  not  prevent 
all  birth  defects  or  even  all  neural  tube 
defects.  Several  comments  praised 
portions  of  the  model  claims  that 
required  disclosure  of  the  multifactorial 
nature  of  neural  tube  defects  and  the 
inclusion  of  information  regarding 
sources  of  folate.  One  comment 
recommended  that  claims  use  the 
information  in  the  PHS 
recommendation,  including  the  warning 
statement,  as  closely  as  possible.  Several 
comments  noted  that  the  model  claims 
were  not  educationally  strong  enough, 
while  others  recognized  the  problem  of 
providing  the  guidance  that  needs  to  be 
included  in  the  claim  without  having 
the  claim  become  so  long  as  to  be 
unusable.  Some  comments  provided 
examples  of  shorter  claims  that  they 
proposed  as  more  appropriate  than  the 
agency's  model  claims. 

As  discussed  in  the  proi>osal  and 
elsewhere  in  this  final  rule,  certain 
information  is  needed  in  the  health 
claim,  whether  for  conventional  foods 
or  for  dietary  supplements,  for  such 
claims  to  be  truthful,  scientifically 
valid,  and  not  misleading  to  segments  of 
the  population  that  are  not  at  high  risk 
of  having  a  neural  tube  defect-affected 
pregnancy  or  for  whom  no  link  between 
folate  intake  and  risk  of  neural  tube 
defect-affected  pregnancies  has  been 
established. 

The  agency  has  addressed  the  issues 
of  mandatory  requirements  relating  to 
the  multifactorial  nature  of  neural  tube 
defects,  sources  of  folate  other  than 
dietary  supplements,  and  the  caution 
statement  in  response  to  comments  36, 
21,  and  32,  respectively.  The  agency 
disagrees  that  all  of  these  elements 
should  be  removed.  Specifically,  the 
agency  has  discussed  in  response  to 
comment  36  why  claims  shall  not  imply 
that  folate  intake  is  the  only  risk  factor 
for  neural  tube  defects.  In  response  to 
comments  28  through  34,  the  agency 
explained  why  a  caution  statement  is 


necessary,  as  well  as  its  reasoning  in 
limiting  the  requirement  for  such  a 
statement  to  very  narrow  circumstances. 
The  agency  in  response  to  comments 
has  dropped  the  requirement  that 
sources  of  folate  be  identified  in  the 
claim  and  instead  has  provided  for 
optional  inclusion  of  such  information. 

The  agency  also  disagrees  that  its 
proposed  model  claims  were  overly 
focused  on  foods  because  each  of  the 
proposed  claims  specifically  identified 
sources  of  folate  as  fruits,  vegetables, 
whole  grain  products,  fortified  cereals, 
and  dietary  supplements. 

The  agency  rejects  the  comments  that 
urged  it  to  develop  a  condensed  claim 
for  dietary  supplements  and  not  identify 
a  safe  upper  limit  of  daily  intake. 
Throughout  its  responses  to  the 
comments  it  received,  the  agency  has 
been  even-handed  in  considering 
conventional  foods  and  dietary 
supplements  (comments  29  and  32, 
above).  Since  increased  folate  intake  is 
what  is  of  importance,  and  since  a 
variety  of  dietary  sources  of  folate  are 
available,  it  would  be  inconsistent  with 
the  available  evidence  for  the  agency  to 
set  different  requirements  for  claims  on 
dietary  supplements  than  for  claims  on 
conventional  foods. 

Thus,  the  agency,  in  developing  this 
final  rule,  has  been  guided  by  the  need 
to  communicate  the  effects  on  the  risk 
of  neural  tube  defects  of  increased  folate 
intake  while  providing  sufficient 
cautions  to  prevent  claims  from  being 
misleading  and  to  ensure  that  they  are 
scientifically  valid. 

FDA  has  modified  the  model  claims 
to  refiect  the  changes  that  it  has  made 
in  §  101.79  in  respKjnse  to  the 
comments.  The  agency  has  sought  to 
illustrate  in  the  model  claims  that  it  is 
possible  to  fully  comply  with  §  101.79 
and  still  produce  a  claim  that  uses  less 
than  30  words  (see  Examples  1  and  2  in 
§  101.79(d)).  The  agency  also  notes  that 
in  response  to  the  petition  from  the 
National  Food  Processors  Association, 
mentioned  above,  it  is  exploring  the 
possibility  of  permitting  a  shortened 
version  of  the  claim  to  appear  on  the 
front  panel  of  the  food  label  as  long  as 
the  full  claim  appears  on  the  label.  FDA 
is  considering  how  this  can  be 
accomplished  while  still  ensuring  that 
there  is  full  compliance  with  section 
403  (a)  and  (r)  of  the  act.  FDA 
anticipates  publishing  a  proposal  on 
these  matters  in  the  near  future. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
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neither  an  environmental  assessment 
nor  an  environmental  impact  statnnent 

is  required. 

I 
IV.  EooDomic  Impact  ■ 

FDA  has  examined  the  impacts  of  this 
final  rule  to  authorize  the  use  on  the 
labels  and  in  the  labeling  of 
conventional  food  and  dietary 
supplements  of  health  claims  on  the 
relationship  between  adequate  folate 
intake  and  risk  of  neural  lube  birth 
defects  as  required  by  Executive  Order 
12866  and  the  Reg\ilatory  Flexibility 
Act.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  beneRts 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  beneHts  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts 
and  equity).  The  Regulatory  Flexibility 
Act  (Pub.  L.  96-654)  requires  analyzing 
options  for  regulatory  relief  for  small 
businesses.  FDA  finds  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  by  Executive  Order  12866.  In 
compliance  with  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

On  October  14, 1993.  FDA  published 
an  analysis  of  the  economic  impact  of 
the  proposed  rule  under  the  previous 
Executive  Order  (E.0. 12291).  In  that 
analysis,  the  agency  stated  that  folate 
health  claims  may  result  in  increased 
demand  for  products  containing  folate, 
and  that  an  increase  in  consumption  of 
products  containing  folate  is  likely  to 
result  in  health  benefits  in  terms  of 
fewer  neural  tube  defects.  The  agency 
also  stated  that  there  would  be  no  costs 
associated  with  folate  health  claims  as 
use  of  these  claims  is  voluntary. 

The  agency  concluded  that  it  was  not 
able  to  estimate  the  number  of  products 
that  will  bear  health  claims,  or  the  effect 
that  folate  health  claims  will  have  on 
consumer  demand  for  products 
containing  folate,  and  requested 
comments.  As  mentioned  previously, 
the  agency  received  nearly  100 
comments  in  response  to  the  proposed 
rule  on  health  claims  for  folate  and 
neural  tube  defects.  None  of  the 
comments  provided  information  that 
would  alter  the  agenCy's  economic 
impact  conclusion. 

V.  Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et.  seq.). 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455);  sees.  201,  301,  402,  403,  409. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343.  348.  371). 

2.  Section  101.9  Nutrition  labeling  of 
food  is  amended  in  paragraph  (c)(8)(v) 
by  revising  the  entry  for  folate  to  read 
as  follows: 

§101.9    Nutrition  labeling  Of  food. 

•        *        »        •        * 

(c)*  *  * 


(8)'   •   • 
(v)*   *   * 

Folate — either  Folic  acid  or  Folacin 
may  be  used. 


§101.36    [Amended] 

3.  Section  101.36  Nutrition  labeling  of 
dietary  supplements  of  vitamins  and 
minerals  is  amended  in  paragraph 
(b)(3)(v)  by  removing  the  words  "folate 
(folacin)."  and  by  adding  in  their  place 
the  words  "folate — either  folic:  acid  or 
folacin  may  be  used.' 

4.  Section  101.79  is  revised  to  read  as 
follows: 

§  1 01 .79    Health  claims:  Fdale  and  neural 
tulM  defects. 

(a)  Relationship  between  folate  and 
neural  tube  defects — (1 1  Definition 
Neural  tube  defects  are  serious  birth 
defects  of  the  brain  or  spinal  cord  that 
can  result  in  infant  mortality  or  serious 
disability.  The  birth  defects 
anencephaly  and  spina  bifida  are  the 
most  common  forms  of  neural  tube 
defec-ts  and  account  for  about  90  percent 
of  these  defects.  These  defects  result 
from  failure  of  closure  of  the  covering  of 
the  brain  or  spinal  cord  during  early 
embryonic  development.  Be<:ause  the 
neural  tube  forms  and  <;loses  during 
early  pregnancy,  the  defect  may  o<;cur 
before  a  woman  realizes  that  she  is 
pregnant. 

(2)  Relationship.  The  available  data 
show  that  diets  adequate  in  folate  may 
reduce  the  risk  of  neural  tube  defet:ts. 
The  strongest  evidence  for  this 
relationship  comes  from  an  intervention 
study  by  the  Medical  Research  Council 
of  the  United  Kingdom  that  showed  that 
women  at  risk  of  recurrence  of  a  neural 
tube  defect  pregnancy  who  consumed  a 
supplement  containing  4  milligrams 
(mg)(4,000  micrograms  (meg))  folic  acid 
daily  before  conception  and  continuing 
into  early  pregnancy  had  a  reduced  risk 
of  having  a  child  with  a  neural  tube 
defect.  (Products  containing  this  level  of 
folic  acid  are  drugs).  In  addition,  based 
on  its  review  of  a  Hungarian 
intervention  trial  that  reported 
periconceptional  use  of  a  multivitamin 
and  muitimineral  preparation 
containing  800  meg  (0.8  mg)  of  folic 
acid,  and  its  review  of  the  observational 
studies  that  reported  periconceptional 
use  of  multivitamins  containing  0  to 
1,000  meg  of  folic  acid,  the  Food  and 
Drug  Administration  concluded  that 
most  of  these  studies  had  results 
consistent  with  the  conclusion  that 
folate,  at  levels  attainable  in  usual  diets, 
may  reduce  the  risk  of  neural  tube 
defects. 

(b)  Significance  of  folate— {\)  Public 
health  concern.  Neural  lube  defects 
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occur  in  approximately  0.6  of  1,000  live 
births  in  the  United  States  (i.e., 
approximately  6  of  10,000  live  births; 
uout  2.500  cases  among  4  million  live 
births  annually).  Neural  tube  defects  are 
believed  to  be  caused  by  many  factors. 
The  single  greatest  risk  factor  for  a 
neural  tube  defect-affected  pregnancy  is 
a  personal  or  Gunily  history  of  a 
pregnancy  afiiected  with  a  such  a  defect. 
However,  about  90  percent  of  infants 
with  a  neural  tube  defect  are  bom  to 
women  who  do  not  have  a  family 
history  of  these  defects.  The  available 
evidence  show«  that  diets  adequate  in 
■folate  may  reduce  the  risk  of  neural  tube 
defects  but  not  of  other  birth  defects. 
'    (2)  Populations  at  risk.  Prevalence 
rates  for  neural  tube  defects  have  been 
reported  to  vary  with  a  wide  range  of 
factors  including  genetics,  geography, 
socioeconomic  status,  maternal  birth 
cohort,  month  of  conception,  race, 
nutrition,  and  maternal  health, 
including  maternal  age  and 
reproductive  history.  Women  with  a 
close  relative  (i.e.,  sibling,  niece, 
nephew)  with  a  neural  tube  defect, 
those  with  insulin-dependent  diabetes 
mellitus,  and  women  with  seizure 
disorders  who  are  being  treated  with 
valproic  acid  or  carbamazepine  are  at 
significantly  increased  risk  compared 
with  women  without  these 
characteristics.  Rates  for  neiual  tube 
defects  vary  within  the  United  States, 
with  lower  rates  observed  on  the  west 
coast  than  on  the  east  coast. 

(3)  Those  who  may  benefit.  Based  on 
a  synthesis  of  information  from  several 
studies,  including  those  which  used 
multivitamins  containing  folic  acid  at  a 
daily  dose  level  of  >400  meg  (<0.4  mg), 
the  Public  Health  Service  has  inferred 
that  folate  alone  at  levels  of  400  meg 
(0.4  mg)  per  day  may  reduce  the  risk  of 
neural  tube  defects.  The  protective 
effect  found  in  studies  of  lower  dose 
folate  measured  by  the  reduction  in 
neural  tube  deflect  incidence,  ranges 
hbm  none  to  substantial;  a  reasonable 
estimate  of  the  expected  reduction  in 
the  United  States  is  50  percent.  It  is 
expected  that  consumption  of  adequate 
folate  will  avert  some,  but  not  all,  neural 
tube  defects.  The  underlying  causes  of 
neural  tube  defects  are  not  known. 
Thus,  it  is  not  known  what  proportion 
of  neural  tube  defects  will  be  averted  by 
adequate  folate  consumption.  From  the 
available  evidence,  the  Public  Health 
Service  estimates  that  there  is  the 
potential  for  averting  50  percent  of  cases 
that  now  occur  (i.e.,  about  1.250  cases 
annually).  However,  until  further 
research  is  done,  no  firm  estimate  of  this 
proportion  will  be  available. 

(c)  Requirements.  The  label  or 
labeling  of  food  may  contain  a  folate/ 


neural  tube  defect  health  claim 
provided  that: 

(1)  General  requirements.  The  health 
claim  for  a  food  meets  all  of  the  general 
requirements  of  §  101.14  for  health 
claims,  except  that  a  food  may  qualify 
to  bear  the  health  claim  if  it  meets  the 
deHnition  of  the  term  "good  source." 

(2)  Specific  requirements — (i)  Nature 
of  the  claim — (A)  Relationship.  A  health 
claim  that  women  who  are  capable  of 
becoming  pregnant  and  who  consume 
adequate  amounts  of  folate  daily  during 
their  chiidbearing  years  may  reduce 
their  risk  of  having  a  pregnancy  affected 
by  spina  bifida  or  other  neural  tube 
defects  may  be  made  on  the  label  or 
labeling  of  food  provided  that: 

(B)  Specifying  the  nutrient.  In 
specifying  the  nutrient,  the  claim  shall 
use  the  terms  "folate,"  "folic  acid," 
"folacin,"  "folate,  a  B  vitamin,"  "folic 
acid,  a  B  vitamin,"  or  "folacin,  a  B 
vitamin." 

(C)  Specifying  the  condition.  In 
specifying  the  liealth-  related  condition, 
the  claim  shall  identify  the  birth  defects 
as  "neural  tube  defects,"  "birth  defects 
spina  bifida  or  anencephaly,"  "birth 
defects  of  the  brain  or  spinal  cord 
anencephaly  or  spina  bifida,"  "spina 
biBda  and  anencephaly,  birth  defects  of 
the  brain  or  spinal  cord,"  "birth  defects 
of  the  brain  or  spinal  cord;"  or  "brain 
or  spinal  cord  birth  defects." 

(D)  Multifactorial  nature.  The  claim 
shall  not  imply  that  folate  intake  is  the 
only  recognized  risk  factor  for  neural 
tube  defects. 

(E)  Reduction  in  risk.  The  claim  shall 
not  attribute  any  speciBc  degree  of 
reduction  in  risk  of  neural  tube  defects 
from  maintaining  an  adequate  folate 
intake  throughout  the  chiidbearing 
years.  The  claim  shall  state  that  some 
women  may  reduce  their  risk  of  a  neural 
tube  defect  pregnancy  by  maintaining 
adequate  intakes  of  folate  tiuring  theif 
chiidbearing  years.  Optional  statements 
about  population-based  estimates  of  risk 
reduction  may  be  made  in  accordance 
with  paragraph  (c)(3)(vi)  of  this  section. 

(F)  Safe  upper  limit  of  daily  intake. 
Claims  on  foods  that  contain  more  than 
100  percent  of  the  Daily  Value  PV)  (400 
meg)  when  labeled  for  use  by  adults  and 
children  4  or  more  years  of  age,  or  800 
meg  when  labeled  for  use  by  pregnant 
or  lactating  women)  shall  identify  the 
safe  upper  limit  of  daily  intake  with 
respect  to  the  DV.  The  safe  upper  limit 
of  daily  intake  value  of  1,000  meg  (1  mg) 
may  be  included  in  parentheses. 

(G)  The  claim.  The  claim  shall  not 
state  that  a  specified  amount  of  folate 
per  serving  from  one  source  is  more 
effective  in  reducing  the  risk  of  neural 
tube  defects  than  a  lower  amount  per 
serving  from  another  source. 


(H)  The  claim  shall  state  that  folate 
needs  to  be  consumed  as  part  of  a 
healthful  diet. 

(ii)  Nature  of  the  food — (A) 
Requirements.  The  food  shall  meet  or 
exceed  the  requirements  for  a  "good 
source"  of  folate  as  defined  in  §  101.54; 

(B)  Dietary  supplements.  Dietary 
supplements  shall  meet  the  United 
States  Pharmacopeia  (USP)  standards 
for  disintegration  and  dissolution, 
except  that  if  there  are  no  applicable 
USP  standards,  the  folate  in  the  dietary 
supplement  shall  be  shown  to  be 
bioavailable  under  the  conditions  of  use 
stated  on  the  product  label. 

(iii)  Limitation.  The  claim  shall  not  be 
made  on  foods  that  contain  more  than 
100  percent  of  the  RDI  for  vitamin  A  as 
retinol  or  preformed  vitamin  A  or 
vitamin  D  per  serving  or  per  unit. 

(iv)  Nutrition  labeling.  The  nutrition 
label  shall  include  information  about 
the  amount  of  folate  in  the  food.  This 
information  shall  be  declared  after  the 
declaration  for  iron  if  only  the  levels  of 
vitamin  A.  vitamin  C.  calcium,  and  iron 
are  provided,  or  in  accordance  with 
§  101.9  (c)(8)  and  (c)(9)  if  other  optional 
vitamins  or  minerals  are  declared. 

(3)  Optional  information — (i)  Risk 
factors.  The  claim  may  specifically 
identify  risk  factors  for  neural  tube 
defects.  Where  such  information  is 
provided,  it  may  consist  of  statements 
from  §  101.79(b)(1)  or  (b)(2)  (e.g.. 
Women  at  increased  risk  include  those 
with  a  personal  history  of  a  neural  tube 
defect-affected  pregnancy,  those  with  a 
close  relative  (i.e..  sibling,  niece, 
nephew)  with  a  neural  tube  defiect; 
those  with  insulin-dependent  diabetes 
mellitus;  those  with  seizure  disorders 
who  are  being  treated  with  valproic  acid 
or  carbamazepine)  or  frtim  other  parts  of 
this  paragraph  (c)(3)(i). 

(ii)  Relationship  between  folate  and 
neural  tube  defects.  The  claim  may 
include  statements  frt}m  paragraphs  (a) 
and  (b)  of  this  section  that  summarize 
the  relationship  between  folate  and 
neural  tube  defects  and  the  significance 
of  the  relationship  except  for 
information  specifically  prohibited  from 
the  claim. 

(iii)  Personal  history  of  a  neural  tube 
defect-affected  pregnancy.  The  claim 
may  state  that  women  with  a  history  of 
a  neural  tube  defect  pregnancy  should 
consult  their  physicians  or  health  care 
providers  before  becoming  pregnant.  If 
such  a  statement  is  provided,  the  claim 
shall  .also  state  that  all  women  should 
consult  a  health  care  provider  when 
planning  a  pregnancy. 

(iv)  Daily  vafue.  The  claim  may 
identify  100  percent  of  the  DV  (100% 
DV;  400  meg)  for  folate  as  the  target 
intake  goal. 


(v)  Prevalence.  Tlie  claim  may 
provide  estimates,  expressed  on  an 
annual  basis,  of  the  number  of  neural 
tube  defect-affected  births  among  live 
births  in  the  United  States.  Current 
estimates  are  provided  in  §  101.79(b)(1), 
and  are  approximately  6  of  10.000  live 
births  annually  (i.e.,  about  2,500  cases 
among  4  million  live  births  annually). 
Data  provided  in  §  101.79(b)(1)  shall  be  ' 
used,  unless  more  current  estimates 
from  the  U.S.  Public  Health  Service  are 
available,  in  which  case  the  latter  may 
be  cited. 

(vi)  Reduction  in  risk.  An  estimate  of 
the  reduction  in  the  number  of  neural 
tube  defect-affected  births  that  might 
occur  in  the  United  States  if  all  women 
consumed  adequate  folate  throughout 
their  chiidbearing  years  may  be 
included  in  the  claim.  Information 
contained  in  paragraph  (b)(3)  of  this 
section  may  be  used.  If  such  an  estimate 
(i.e.,  50  percent)  is  provided,  the 
estimate  shall  be  accompanied  hy 
additional  information  that  states  that 
the  estimate  is  population-based  and 
that  it  does  not  reflect  risk  reduction 
that  may  be  experienced  by  individual 
women. 

(vii)  Diets  adequate  in  folate.  The 
claim  may  identify  diets  adequate  in 
folate  by  using  phrases  such  as  "Sources 
of  folate  include  fruits,  vegetables, 
whole  grain  products,  fortified  cereals, 
and  dietary  supplements."  or  "Adequate 
amounts  of  folate  can  be  obtained  from 
diets  rich  in  fruits,  dark  green  leafy 
vegetables,  legumes,  whole  grain 
products,  fortified  cereals,  or  dietary 
supplements."  or  "Adequate  amounts  of 
folate  can  be  obtained  from  diets  rich  in 
fruits,  including  citrus  fruits  and  juices, 
vegetables,  including  dark  green  leafy 
vegetables,  legumes,  whole  grain 
products,  including  breads,  rice,  and 
pasta,  fortified  cereals,  or  a  dietary 
supplement." 

(d)  Model  health  claims.  The 
following  are  examples  of  model  health 
claims  that  may  be  used  in  food  labeling 
to  describe  the  relationship  between 
folate  and  neural  tube  defects: 

(1)  Examples  1  and  2.  Model  health 
claims  appropriate  for  foods  containing 
100  percent  or  less  of  the  DV  for  folate 
per  serving  or  per  unit  (general 
population).  The  examples  contain  only 
the  required  elements: 

(i)  Healthful  diets  with  adequate 
folate  may  reduce  a  woman's  risk  of 
having  a  child  with  a  brain  or  spinal 
cord  birth  defect. 

(ii)  Adequate  folate  in  healthful  diets 
may  reduce  a  woman's  risk  of  having  a 
child  with  a  brain  or  spinal  cord  birth 
defect. 

(2)  Example  3.  Model  health  claim 
appropriate  for  foods  containing  100 


percent  or  less  of  the  DV  for'folate  per 
serving  or  per  unit.  The  example 
contains  all  required  elements  plus 
optional  information:  Women  who 
consume  healthful  diets  with  adequate 
folate  throughout  their  chiidbearing 
years  may  reduce  their  risk  of  having  a 
child  with  a  birth  defect  of  the  brain  or 
spinal  cord.  Sources  of  folate  include 
fruits,  vegetables,  whole  grain  products, 
fortified  cereals,  and  dietary 
supplements. 

(3)  Example  4.  Model  health  claim 
appropriate  for  foods  intended  for  use 
by  the  general  population  and 
containing  more  than  100  percent  of  the 
DV  of  folate  per  serving  or  per  unit: 
Women  who  consume  healthful  diets 
with  adequate  folate  may  reduce  their 
risk  of  having  a  child  with  birth  defects 
of  the  brain  or  spinal  cord.  Folate  intake 
should  not  exceed  250%  of  the  DV 
(1,000  meg). 

Dated:  February  26, 1996. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 

Donna  E.  Shalala. 

Secretary  of  Health  and  Human  Services. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  136, 137.  and  139 
[Docket  No.  91N-100S] 
.RiN0010-AA19 

Food  Standards:  Amendment  of 
Standards  of  Identity  For  Enriched 
Grain  Products  to  Require  Addition  of 
Folic  Acid 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKX4:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
standards  of  identity  for  several 
enriched  grain  products  and.  by  cross- 
reference,  the  standards  of  identity  for 
enriched  bromated  flour,  enriched 
vegetable  macaroni,  and  enriched 
vegetable  noodle  products,  to  require 
the  addition  of  folic  acid.  The  agency  is 
requiring  that  these  products  be  fortified 
with  folic  acid  at  levels  ranging  from 
0.43  milligrams  (mg)  to  1.4  mg  per 
pound  (mg/lb)  or  95  micrograms  (ug)  to 
309  (ig/100  grams  (g),  of  product.  These 
values  are  based  on  a  fortification  level 
of  140  (ig/100  g  (0.635  mg/lb)  of  the 
cereal  grain  product.  This  action  is 


being  taken  to  help  women  of 
chiidbearing  age  to  reduce  their  risk  of 
having  a  pregnancy  affected  with  spina 
bifida  or  other  neural  tube  defects 
(NTD's)  and  to  comply  with  the 
recommendation  of  the  U.S.  Public 
Health  Service  (PHS)  that  they  consume 
at  least  0.4  mg  (400  \ig]  of  folic  acid 
daily.  This  action  also  responds  to  a 
citizen  petition  submitted  by  Glenn 
Scott. 

EFf=ECnVE  DATE:  January  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  B.  Satchell.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-205-5099. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Recent  estimates  state  that  there  are 
approximately  4.000  pregnancies  each 
year,  including  2,500  live  births,  that  are 
affected  by  spina  bifida  and  other  neural 
tube  defects.  In  September  1992,  PHS 
recommended  that  all  women  of 
chiidbearing  age  in  the  United  States 
consume  0.4  mg  (400  jig)  of  folic  acid 
daily  to  reduce  their  risk  of  having  a 
pregnancy  affected  with  spina  bifida  or 
other  NTD's  (Ref.  1).  Furthermore.  PHS 
identified  several  possible  approaches 
by  which  folate  intake  by  the  target 
population  could  be  increased.  These 
approaches  included:  (1)  Inrprovement 
of  dietary  habits,  (2)  fortification  of  the 
U.S.  food  supply,  and  (3)  daily  use  of 
folic  acid  supplements  by  women 
throughout  their  chiidbearing  years. 
However,  the  PHS  recommendation 
cautioned  against  daily  intakes  of  folate 
above  1  mg.  A  recognized  adverse  effect 
of  high  intakes  of  folate  is  a  masking  of 
the  anemia  of  vitamin  B12  deficiency, 
allowing  the  neurologic  damage  to 
progress  untreated.  PHS  noted  that  care 
should  be  taken  to  keep  total  folate 
consumption  at  less  than  1  mg  (1.000 
Hg)/day.  except  under  the  supervision  of 
a  physician  (Ref.  1). 

Following  publication  of  the  PHS 
recommendation,  FDA  convened  a  Folic 
Acid  Subcommittee  from  its  Food 
Advisory  Committee  (hereinafter 
referred  to  as  the  Folic  Acid 
Subcommittee)  to  consider  some  of  the 
issues  raised  by  the  recommendation. 
After  consideration  debate,  the  Folic 
Acid  Subcommittee  identified  several 
approaches  that  might  assist  women  of 
chiidbearing  age  to  increase  their  daily 
folate  intake.  These  approaches 
included:  (1)  Development  of  a 
fortification  program  .such  that  90 
percent  of  women  of  chiidbearing  age 
could  receive  at  least  400  |ig  per  day 
from  all  sources,  while  preventing 
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excessively  high  folate  intakes  by 
nontaiget  groups;  (2)  appropriate 
labeling  of  foods,  including  dietary 
supplraients;  and  (3)  implementation  of 
an  eiducBtional  program  directed 
piimarily  at  women  of  childbearing  age 
that  emphasizes  the  importance  of  folate 
intake  before  pregnancy,  and  continuing 
into  early  pregnancy  and  its  potential 
efiect  on  reducing  the  incidence  of 
NTD's.  CPor  a  detailed  discussion  of  the 
issues  and  concerns  raised  by  the  Folic 
Add  Subconunittee  please  refer  to  the 
Ifaalth  Claims  proposed  rule  (58  FR 
23254  at  23256)  and  the  final  rule 
authorizing  a  health  claim  about  the 
relationship  between  folate  and  neural 
tube  defects  (hereinafter  referred  to  as 
the  claims  final  rule)  published 
elsewhere  in  this  issue  of  the  Federal 

After  considering  the  suggestions  of 
PHS  and  the  Folic  Add  Subcommittee, 
FDA  tentatively  concluded  that 
development  and  implementation  of  a 
fortification  program  for  the  addition  of 
folic  add  to  the  food  supply  could  be  an 
efiisctive  part  of  an  overall  plan  to 
increase  the  folate  intake  of  women  of 
childbeering  age  to  assist  them  in 
reducing  their  risk  of  having  a  NTD- 
affected  pregnancy.  Food  fortification, 
as  noted  by  the  FoUc  Add 
Subcommittee  and  expert  speakers  who 
testified  before  the  Fouc  Add 
Subcommittee,  has  the  advantage  of 
reaching  a  great  number  of  women  in 
the  target  population  before  conception 
and  during  early  pregnancy.  It  also  has 
the  advantage  of  providing  folic  add  in 
a  continuous  and  passive  manner  and, 
thus,  represents  a  potentially  efiiective 
means  for  improving  the  folate  nutriture 
of  women  throughout  their  childbearing 
]rears.  However,  fortification  must  be 
controlled  to  ensure  that  daily  intake  of 
folate  by  the  target  population,  as  well 
as  by  the  general  population,  is  no  more 
than  1  mg. 

The  issues  raised  by  a  fortification 
program  were  highli^ted  for  the  agency 
in  the  Federal  Ri^ister  of  October  14, 
1993  (58  FR  53254).  in  a  document 
entitled  "Food  Labeling:  Health  Claims 
and  Label  Statements;  Folate  and  Neural 
Tube  Defects."  (hereinafter  referred  to  as 
the  folic  add  health  claims  proposal) 
when  it  proposed  to  authorize  a  health 
claim  about  the  relationship  between 
folate  and  the  risk  of  neural  tube  birth 
defects  on  the  labels  or  in  the  labeling 
of  foods  and  dietary  supplements.  In  the 
folic  add  health  claims  proposal  (58  FR 
53254  at  53270),  FDA  acknowledged 
that  authorizing  a  health  claim  on  folate 
and  NTD's  would  create  the  likelihood 
that  manufiadurers  would  fortify  their 
products  with  folic  add  so  that  they 
could  qualify  to  bear  the  claim,  thereby 


increasing  the  possibility  of 
uncontrolled  fortification  of  the  food 
supply.  Consequently,  FDA  said  that 
any  fortification  program  that  it  adopted 
must  be  consistent  with  a  safe  range  of 
intake  for  all  population  groups  and  yet 
be  capable  of  maximizing  the  folate 
intakes  of  the  target  population  within 
this  safe  range. 

The  options  that  FDA  considered  for 
providing  folic  acid  to  women  of 
childbearing  age  through  food 
fortification  included  ^e  addition  of 
folic  acid  to  cereal-grain  products,  fruit 
juices,  and  dairy  products.  In  weighing 
these  optioils,  FDA  considered  the 
effects  of  the  inclusion  of  folic  acid  in 
breakfast  cereals  and  in  dietary 
supplements.  The  agency's  decision  to 
factor  the  amount  of  folic  acid  supplied 
by  breakfast  cereals  and  supplements  in 
its  estimates  of  the  effects  of  fortification 
is  fully  discussed  in  the  folic  acid  health 
claims  proposal  (58  FR  53254  at  53276). 

In  determining  the  appropriate  levels 
of  fortification  with  folic  add,  the 
agency  used  the  U.S.  Department  of 
Agriculture's  (USDA's)  1987  to  1988 
national  food  consiunption  data  (Ref.  2) 
to  estimate  the  daily  intake  of  folate  for 
the  target  population,  as  well  as  for  the 
general  population,  with  fortification  at 
different  levels  for  cereal-grain 
produds,  dairy  produds,  and  juites. 
The  agency  estimated  the  effeds  of 
fortification  using  three  values:  70. 140. 
and  350  pg  of  folic  acid/100  g  of  cereal- 
grain  product.  As  discussed  in  the  folic 
acid  health  claims  proposal,  the  value  of 
70  Mg/100  g  (0.317  jig/lb)  is  the  amount 
recommended  in  1974  by  the  Food  and 
Nutrition  Board,  National  Research 
Council,  National  Academy  of  Sciences, 
and  would  restore  the  folate  lost  in  the 
milling  of  cereal-grain  products  (Ref.  3). 
The  value  of  140  ^g/lOO  g  is  twice  that 
amount,  and  350  (ig/100  g  is  five  times 
that  amount. 

FDA's  analysis  showed  that  when 
fortification  included  Gruit  juices  and 
dairy  products  in  addition  to  cereal- 
grain  products,  ready-to-eat  breakfast 
cereals,  and  dietary  supplements, 
intakes  by  consumers  in  some  nontarget 
groups  exceeded  1  mg/day  even  at  the 
lowest  level  of  fortification.  However, 
when  fortification  is  limited  to  cereal- 
grain  products  at  levels  of  70  Mg/100  g 
or  140  pig/lOO  g,  estimates  of  daily 
intakes  remained  below  1  mg/lOO  g.  At 
fortification  levels  of  350  (ig/lOO  g.  FDA 
estimated  the  daily  intake  to  reach 
levels  of  1,220  (ig/day.  which  exceeds 
the  recommended  safe  upper  limit. 

The  agency  also  estimated  the  daily 
intake  of  folate  for  consumers  who 
follow  Federal  government  dietary 
guidance,  such  as  the  U.S.  Dietary 
Guidelines  and  the  DHHS/USDA  Food 


Guide  Pyramid,  and  consume  cereal- 
grain  products  fortified  with  folic  acid, 
to  determine  whether  these  consumers 
will  have  daily  intakes  in  excess  of  the 
recommended  safe  upper  limit  of  1  mg/ 
day. 

These  estimates  showed  that 
consiuners  who  followed  even  the  low- 
end  of  recommendations  from  the 
USD  A  Food  Guide  Pyramid  could, 
without  supplement  use,  easily 
consiune  420  ^g  or  more  of  folate  per 
day  fit)m  cereal-grain  produds  fortified 
with  70  Mg/100  g.  FiuUier,  such 
consumers'  daily  intake  could  triple  if 
such  produds  were  fortified  with  350  Mg 
folic  acid/100  g. 

As  a  result  of  its  analysis  of 
fortification  of  several  cereal-grain, 
dairy,  and  juice  produds,  FDA 
tentatively  determined  that  fortification 
should  be  limited  to  cereal-grain 
produds  and  not  extended  to  dairy 
produds  and  Ihiit  juices.  The  agency 
noted  that  intakes  by  very  large 
segments  of  the  general  population 
could  reach  several  milligrams  per  day 
if  all  of  these  foods  were  fortified  with 
folic  acid. 

The  agency  also  tentatively  decided 
that  the  appropriate  fortification  level 
for  cereal-grain  products  was  140  Mg/100 
g.  Based  on  the  results  of  its  analysis, 
FDA  determined  that  fortification  of 
cereal-grain  products  with  140  Mg/100  g, 
along  with  fortification  of  ready-to-eat 
breakfast  cereals  up  to  100  Mg/serving 
and  dietary  supplements  up  to  400  Mg 
per  unit  or  per  serving,  would  provide 
increased  intakes  of  folate  for  women  in 
their  childbearing  years,  while  keeping 
daily  intakes  for  the  nontarget 
population  within  the  recommended 
safe  upper  limit  of  approximately  1  mg/ 
day.  l^e  agency  noted  that  even  with 
supplement  use,  95th  percentile  intakes 
by  adults  51+  years  of  age  could  reach 
840  to  860  Mg/day  if  these  enriched 
cereal-grain  products  are  fortified  with 
140  Mg/100  g.  While  the  agency 
recognized  that  this  level  approached 
the  recommended  safe  upper  limit  and 
did  not  take  into  account  likely 
imderreporting  biases  regarding  food 
intakes  and  underestimation  of  folate 
content  of  foods,  it  tentatively 
concluded  that  fortification  of  cereal- 
grain  products  with  140  Mg/100  g  folic 
acid  was  the  most  appropriate 
fortification  level  of  the  three  levels 
analyzed. 

In  addition  to  estimating  daily  intakes 
of  folate  at  the  levels  cited  above,  FDA 
reviewed  the  existing  food  additive 
regulation  §  172.345  (21  CFR  172.345) 
governing  the  use  of  folic  acid  to 
determine  whether  the  regulation  was 
adequate  to  ensure  that  addition  of  folic 
acid  to  foods  would  be  consistent  with 


the  fortification  proposals  discussed 
above.  As  a  result  of  its  review,  FDA 
recognized  that  the  existing  regulation 
lacked  the  guidance  necessary  for 
manufacturers  to  decide  which  foods 
are  appropriate  for  fortification,  and  the 
levels  at  which  folic  acid  can  be  added. 
More  importantly,  FDA  realized  that  the 
regulation  would  not  have  limited  the 
addition  of  folic  acid  to  enriched  cereal- 
grain  products,  breakfast  cereals,  and 
dietary  supplements.  In  fact,  the 
regulation  as  written  would  have 
permitted  folic  acid  addition  to  virtually 
any  food. 

Thus,  in  the  same  issue  of  the  Federal 
Register  that  the  agency  proposed  to 
authorize  a  health  claim  about  the 
relationship  of  folate  and  NTD's  (58  FR 
53254  at  53270),  it  published  a  proposal 
entitled  "Food  Additives  Permitted  for 
Dired  Addition  to  Food  for  Human 
Consumption,  Folic  Acid  (Folacin)"  (58 
FR  53312)  (hereinafter  referred  to  as  the 
food  additives  proposal)  to  amend  the 
food  additive  regulation  to  restrict  the 
addition  of  folic  acid  to  specific  foods. 
In  that  document,  FDA  proposed, 
among  other  things,  to  establish  a 
limitation  on  the  addition  of  folic  acid 
to  breakfast  cereals  of  100  Mg  folic  acid 
per  serving,  to  retain  current  limitations 
(i.e.,  400  Mg/daily)  on  the  use  of  folic 
acid  in  dietary  supplements,  and  to 
permit  the  addition  of  folic  acid  to  foods 
as  authorized  by  the  standards  of 
identity.  The  agency  tentatively 
concluded  that  such  action  was 
necessary  to  establish  safe  conditions  of 
use  for  folic  acid  in  the  food  supply  and 
still  assist  the  target  population,  women 
of  childbearing  age,  to  achieve  the  goal 
recommended  by  PHS  that  they 
consume  at  least  400  Mg  of  folate  per 
day. 

Also,  in  the  Odober  14, 1993,  issue  of 
the  Federal  Register,  FDA  published  a 
proposal  entitled  "Food  Standards: 
Amendment  of  the  Standards  of  Identity 
for  Enriched  Grain  Products  to  Require 
Addition  of  Folic  Acid,"  (58  FR  53305) 
(hereinafter  referred  to  as  the  standards 
of  identity  proposal)  to  amend  the 
followlTig  standards  of  identity  to 
require  the  addition  of  folic  acid  at  a 
fortification  level  of  140  Mg/100  g: 
enriched  bread,  rolls,  and  buns 
(§  136.115  (21  CFR  136.115));  enriched 
flour  (§  137.165  (21  CFR  137.165)); 
enriched  self-rising  flour  (§  137.185  (21 
CFR  137.185));  enriched  com  grits 
(§  137.235  (21  CFR  137.235));  enriched 
com  meals  (§  137.260  (21  CFR 
137.260));  enriched  farina  (§  137.305  (21 
CFR  137.305));  enriched  rice  (§137.350 
(21  CFR  137.350));  enriched  macaroni 
products  (§  139.115  (21  CFR  139.115)); 
enriched  nonfat  milk  macaroni  produds 
(§139.122  (21  CFR  139.122));  and 


enriched  noodle  products  (§  139.155  (21 
CFR  139.155))  and,  by  cross-reference, 
the  standards  of  identity  for  enriched 
bromated  flour  (§  137.160  (21  CFR 
137.160)),  enriched  vegetable  macaroni 
products  (§  139.135  (21  CFR  139.135)). 
and  enriched  vegetable  noodle  products 
{§  1.39.165  (21  CFR  139.165)). 

FDA  received  approximately  170 
letters  in  response  to  its  proposal  to 
amend  the  standards  of  identity  for 
enriched  cereal-grain  products  to 
require  folic  acid  fortification  at  140  Mg/ 
100  g.  Each  letter  contained  one  or  more 
comments.  The  letters  were  from  a  wide 
range  of  sources,  including  individual 
members  of  FDA's  Folic  Acid 
Subcommittee  and  Food  Advisory 
Committee,  Federal  and  State 
Government  agencies,  a  foreign 
government,  health  care  organizations, 
academia,  consumer  organizations, 
medical  professionals,  consumers, 
indu.stry,  and  industry  trade 
associations.  Some  comments  supported 
various  provisions  of  the  proposal. 
Other  comments  suggested 
modifications,  revisions,  or  revocations 
of  various  provisions  of  the  proposal. 
Some  comments  raised  concerns  that 
were  more  germane  to  issues  discussed 
in  the  folic  acid  health  claims  and  food 
additive  proposals.  These  comments 
were  forwarded  to  the  appropriate 
dockets  for  response.  Some  comments 
raised  issues  tliat  were  outside  the  scope 
of  this  mlemakingand  will  not  be 
addressed  in  this  final  rule.  A  summary 
of  the  relevant  comments,  the  agency's 
responses  to  the  comments,  and  a 
complete  discussion  of  the  agency's 
conclusions  with  respect  to  the 
fortification  of  enriched  cereal-grain 
products  follow. 

n.  Comments  and  Agency  Response 

A.  Fortification 

1.  The  majority  of  comments 
recognized  the  need  to  assist  women  of 
childbearing  age  to  increase  their  daily 
intake  of  folate  to  reduce  their  risk  of  an 
NTD-affected  pregnancy.  Many  of  these 
comments  agreed  with  the  PHS"  and 
Folic  Acid  Subcommittee's 
recommendations  that  fortification  of 
the  food  supply  is  an  appropriate 
approach  to  achieve  this  goal.  Several 
comments,  however,  oppo.sed  the  use  of 
fortification  as  a  mechanism  to  address 
this  need.  Some  of  the  comments 
opposed  fortification  because  of 
uncertainties  in  the  efficacy  data.  These 
comments  stated  that  the  available  data 
do  not  indicate  what  minimum  level  of 
folate  is  needed  to  effect  a  significant 
reduction  in  NTD's,  and  they  argued 
that,  therefore,  the  decision  to  fortify  is 
premature.  These  comments  suggested 


that  the  agency  wait  until  additional 
studies  have  been  comphtled  that  t)etter 
define  the  minimum  level  of  folate 
needed  to  be  effe<;tiv«  or  that  identify 
other  alternatives  that  would  be 
effective  in  increasing  the  daily  folate 
intake  of  the  target  population 

While  FDA  recognizes  that  there  is 
some  uncertainty  in  the  literature  as  to 
the  optimal  intake  of  folate  required  to 
reduce  the  risk  of  NTD's.  PHS.  in 
examining  the  data  from  the  available 
human  studies,  found  the  evidence 
sufficiently  consistent  to  make  its 
recommendation  that  all  wpmen 
capable  of  becoming  pregnant  should 
consume  400  Mg  folic  acid  daily  This 
target  intake  goal  represents  the  best 
scientific  judgment  based  on  available 
data.  It  has  also  been  supported  by  the 
Folic  Acid  Subcommittee. 

Furthermore.  PHS.  the  Folic  Acid 
Subcommittee,  as  well  as  other  medical 
experts,  recommended  food  fortification 
as  part  of  an  overall  program  to  improve 
the  folate  intake  of  women  of 
childbearing  age.  This  recommendation 
is  based  on  the  fact  that  50  percent  of 
pregnancies  are  unplanned,  and  that  a 
large  segment  of  women  in  the  target 
group  will  not  use  folic  acid 
supplements  daily.  Thus,  a  passive 
means  of  ensuring  that  these  women 
have  adequate  folate  intake  is  important. 
The  comments  that  opposed 
fortifiruition  did  not  submit  any  data  in 
support  of  their  position  Thus,  the 
agency  has  no  basis  to  reject  the 
recommendations  of  PHS  and  the  Folic 
Acid  Subcommittee  to  develop  a  folate 
fortification  program  to  assist  women  of 
childbearing  age  in  consuming  at  least 
400  Mg/day. 

Although  the  ageni;y  is  aware  that 
there  are  several  ongoing  studies  on  the 
relationship  between  folate  and  NTD's. 
it  has  not  been  persuaded  by  the 
comments  to  wait  until  additional 
studies  have  been  completed  lo 
detemiine  what  minimum  level  of  folate 
intake  is  likely  to  be  effective  The 
agency  has  confidence  in  the  data  that 
suggest  that  at  intake  levels  of  4()i)  ng/ 
day,  the  incidence  of  NTD"s  can  t)e 
reduced.  Thus,  the  agency  concludes 
that  it  would  not  be  in  the  best  interest 
of  women  in  the  target  group  to  wait 
until  the.se  studies  are  completed  and 
reviewed  before  implementing  a 
program  to  assist  them  in  increasing 
their  daily  intake  of  folate. 

The  evidence  that  is  available 
supports  the  position  that  the 
consumption  of  folate  plays  an 
im'portant  role  in  redu(  ing  the  risk  of 
neural  tube  birth  defetis.  Weighing  this 
evidence  and  recognizing  that  the 
majority  of  women  in  the  target 
population  do  not  consume  the  levels  of 
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folic  acid  recommended  to  reduce  the 
risk  of  neural  tube  birth  defects  (Ref.  1), 
the  agency  concludes  that  it  is 
appropriate  to  implement  a  fortification 
program  at  this  time. 

Further,  the  agency  is  concerned  that 
without  the  limitations  that  it  is 
adopting  in  this  final  rule,  and  in  the 
final  rule  entitled  "Food  Additives 
Permitted  for  Direct  Addition  to  Food 
for  Human  Consumption;  Folic  Acid 
(Folacin)"  (hereinafter  referred  to  as  the 
food  additives  final  rule)  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  to  control  the  addition 
of  folic  acid  to  the  food  supply,  the 
authorization  of  the  health  claim  about 
folate  and  NTD's  may  encourage 
overfortification  of  the  U.S.  food  supply 
and  increase  the  risk  of 
overconsumption  of  folate.  Because  the 
current  food  additive  regulation  dses 
not  limit  or  specify  the  types  of  fogds 
that  can  be  fortified  with  folic  acid, 
approval  of  the  claim,  without  any  other 
action  by  the  agency,  could  encourage 
manuGacturers  to  fortify  a  variety  of 
foods  to  qualify  the  food  for  a  health 
claim.  Consequently,  without  proper 
control  over  the  types  of  foods  that  can 
be  fortified  with  folic  acid, 
overfortification  could  result. 

The  amendment  to  the  standards  of 
identity  for  enriched  cereal-grain 
products  to  require  the  addition  of  folic 
acid  at  specific  levels  will  help  to 
ensure  that  the  addition  of  folic  acid  to 
the  food  supply  is  done  in  a  safe, 
rational,  and  reasonable  manner  because 
it  will  limit  the  number  of  foods  that 
can  be  fortified  and  limit  the  level  of 
fortification.  The  levels  of  fortification 
established  in  this  final  rule,  coupled 
with  the  provisions  governing  addition 
of  folic  acid  to  nonstandardized  foods 
established  in  the  food  additives  final 
rule,  will  meet  the  goal  of  increasing 
folate  intake  among  women  of 
childbearing  age  while  keeping  the  daily 
consumption  of  folate  below  the  safe 
upper  limit  of  1  mg/day. 

2.  Comments  that  opposed 
fortification  asserted  that  consumers 
believe  that  fortification  as  proposed 
denies  fieedom  of  choice  and  control 
over  daily  folate  intake  and  is,  therefore, 
viewed  as  an  attempt  to  medicate 
people  without  obtaining  informed 
consent.  These  comments  further 
asserted  that  fortification,  as  proposed, 
subjects  them  to  the  risk  of 
overconsumption.  As  an  alternative, 
these  conunents  suggested  that  the  effort 
to  increase  dietary  folate  intake  in  the 
target  population  focus  on  the  use  of 
dietary  supplements  because  the 
amount  of  intake  can  be  better 
controlled.  They  suggested  that  FDA 
work  with  other  public  health  service 


agencies  to  establish  policy  initiatives 
equivalent  to  those  used  by  the  food  and 
dietary  supplement  industries  to  market 
their  products. 

The  agency  disagrees  with  these 
comments.  The  agency  is  providing  for 
fortification  with  folic  acid  only  in  the 
standards  of  identity  for  enriched 
cereal-grain  products.  Unenriched 
cereal-grain  products  without  folic  acid 
will  continue  to  be  available. 
Consunrers  will  be  able  to  select  foods 
made  with  the  unenriched  version  of 
the  product  if  they  wish  to  avoid  folic 
acid.  Furthermore,  the  estimated  daily 
intakes  that  will  result  from  the  level  of 
fortification  established  in  this  final  rule 
are  well  below  the  level  of  folic  acid 
traditionally  used  to  treat  persons  with 
folate  deficiency.  Therapeutic  dosages 
of  folic  acid  used  for  treatment  of  folate 
deficiency  are  generally  in  the  range  of 
1  to  5  mg/day  and  are  administered 
under  the  supervision  of  a  physician. 
Therefore,  the  comments  that  suggest 
that  fortification  of  enriched  cereal-grain 
products  is  an  attempt  to  medicate  the 
U.S.  population  simply  have  no  basis  in 
fact. 

Furthermore,  the  intakes  that  are 
likely  to  result  from  the  level  of 
fortification  established  in  this  final  rule 
do  not  present  a  health  concern  to  the 
general  population,  especially  in 
conjunction  with  the  provisions  of  the 
food  additive  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  has  projected  the  total 
daily  intake  of  folate  that  is  likely  to 
result  from  the  levels  of  fortification  that 
FDA  is  requiring  and  determined  that  it 
is  well  within  the  safe  upper  limit  of 
intake.  Moreover,  cereal-grain  products 
have  a  long  history  of  being  vehicles  for 
improving  the  nutrient  intake  of  the 
U.S.  population.  FDA  requires  the 
addition  of  niacin,  thiamin,  and 
ribofiavin  in  the  standards  of  identity 
for  enriched  cereal-grain  products  to 
improve  the  daily  intake  of  these 
nutrients.  Fortification  of  these  products 
was  instrumental  in  reducing  the 
prevalence  of  diseases  related  to 
insufficient  intake  of  these  vitamins. 

In  response  to  the  comments  that 
suggested  that  FDA  rely  on  the  use  of 
dietary  supplements  to  increase  daily 
folate  intake,  the  agency  notes  that  in 
requiring  the  fortification  of  enriched 
cereal-grain  products,  it  is  not 
discounting  the  use  of  dietary 
supplements  to  assist  women  in  the 
target  group  to  increase  their  daily  folate 
intake.  In  fact,  the  agency  included  the 
use  of  dietary  supplements  in  its 
estimates  to  determine  the  appropriate 
level  for  fortification  of  enriched  cereal- 
grain  products.  However,  the  agency  is 
not  confident  that  the  use  of  dietary 


supplements  alone  will  be  sufficient  to 
reach  the  target  population  when  folate 
intake  is  critical  (i.e.,  before  and  during 
the  first  6  weeks  of  pregnancy). 

During  the  first  6  weeks  of  pregnancy 
many  women  are  not  even  aware  that 
they  are  pregnant  and  would  likely  not 
be  under  the  care  of  a  physician.  Thus, 
as  stated  in  several  comments,  there 
would  be  no  reason  to  expect  the  many 
women  who  do  not  normally  take 
supplements  daily  to  be  motivated  to 
change  this  behavior.  Therefore, 
supplement  use  cannot  be  relied  on  as 
the  sole  source  for  increasing  dietary 
folate  intake.  As  discussed  above,  the 
use  of  fortification  of  cereal-grain 
products  has  the  advantage  of  providing 
folic  acid  in  a  continuous  and  passive 
manner  and,  therefore,  should  be  an 
effective  means  for  improving  the  folate 
nutriture  of  women  in  their  childbearing 
years. 

3.  A  few  comments  opposed  to 
fortification  suggested  that,  as  an 
alternative,  FDA  encourage  women  in 
the  target  group  to  increase  their  daily 
folate  intake  by  increasing  consumption 
of  foods  that  naturally  contain  high 
levels  of  folate  such  as  blackeye  peas. 

While  FDA  finds  merit  in  the 
comments'  suggestion  to  encourage 
women  in  the  target  group  to  increase 
their  daily  folate  intake  by  increasing 
their  consumption  of  foods  naturally 
high  in  folate,  the  agency  is  not 
p^i^uaded  that  such  action  makes  food 
fortification  unnecessary.  The  dietary 
guidance  suggested  by  the  comment  can 
be  used  in  conjimction  with  food 
fortification,  as  part  of  a  program 
designed  to  help  women  in  the  target 
group  to  increase  their  daily  folate 
consumption.  A  health  claim  about  the 
relationship  between  folate  and  NTD's 
on  a  food  that  qualifies  to  bear  the  claim 
will  contribute  to  such  a  program, 
regardless  of  whether  the  food  naturally 
qualifies  to  bear  the  claim  or  qualifies 
on  the  basis  of  its  fortification  level.  In 
addition,  foods  that  naturally  contain 
folate  and  qualify  to  bear  a  health  or 
nutrient  content  claim  are  likely  to  be 
highlighted  as  a  source  of  this  nutrient. 
Such  claims  will  encourage  women  in 
the  target  group  to  select  these  foods  as 
a  part  of  their  diet. 

Most  significantly,  however,  given  the 
value  of  adequate  folate  intake  by 
women  of  childbearing  age  and  given 
the  value  of  a  program  that  allows 
women  to  obtain  adequate  folate  by 
simply  consuming  such  staples  as  bread 
and  rolls.  FDA  sees  no  reason  not  to 
require  fortification  of  such  foods,  even 
though  foods  exist  that  are  naturally 
high  in  folate. 

4.  Some  comments  opposed  to 
fortification  opined  that  fortification 


would  not  assure  physicians  and  health 
care  professionals  that  their  patients  are 
obtaining  adequate  amounts  of  folate 
from  the  food  supply  because  the 
bioavailability  of  folate  in  foods  is  25  to 
75  percent  depending  on  the  food. 

As  discussed  in  the  folic  acid  health 
claims  proposal,  FDA  considered 
several  issues  in  developing  its  options 
for  fortification.  With  respect  to  issues 
of  bioavailability,  FDA  concluded  that 
bioavailability  cannot  be  meaningfully 
factored  into  fortification  scenarios 
because  issues  of  bioavailability  are  very 
complex,  and  no  systematic  data  are 
available  on  many  of  the  factors  that 
affect  bioavailability.  Consequently,  the 
estimates  developed  by  FDA  focused 
more  on  consumption  patterns  of 
various  staple  foods,  and  their 
availability  and  use  in  the  U.S.  food 
supply,  than  on  the  bioavailability  of 
folic  acid  from  a  specific  food. 

The  comment  did  not  provide 
information  to  persuade  the  agency  that 
the  complexity  associated  with 
bioavailability  would  significantly 
reduce  the  effectiveness  of  food 
fortification  as  part  of  an  overall  effort 
to  improve  folate  nutriture  among 
women  in  the  target  group. 

5.  Two  comments  recommended 
revising  the  proposal  to  require  the 
addition  of  vitamin  B12  in  a  one-to-one 
ratio  with  folic  acid.  The  comments 
contended  that  doing  so  will  not  only 
prevent  vitamin  B12  deficiency,  but  it 
will  also  prevent  the  masking  effect  that 
may  be  caused  with  high  consumption 
of  folate.  One  comment  urged  FDA  to 
design  research  that  will  determine  the 
safety  and  effectiveness  of  fortifying  the 
food  supply  with  vitamin  B12  along  with 
folic  acid  because  such  fortification 
could  eliminate  the  adverse  effect  of 
folate  on  vitamin  B12  deficiency. 

The  agency  is  not  persuaded  that  the 
approach  suggested  by  these  comments 
addresses  all  of  the  safety  concerns 
relating  to  persons  with  vitamin  B12 
deficiencies.  As  fully  discussed  in  the 
food  additives  final  rule,  FDA  rejects 
this  recommendation  because  the 
available  data  do  not  establish  that 
requiring  the  addition  of  vitamin  B12 
whenever  folic  acid  is  added  will 
eliminate  the  safety  concerns  relating  to 
persons  with  vitamin  B12  deficiencies 
that  arise  because  of  deficiencies  in 
intrinsic  factor  (pernicious  anemia)  or 
other  612-related  deficiencies. 

6.  Two  comments  opposed  to 
fortification  stated  that  FDA  should  take 
the  same  position  with  respect  to  folic 
acid  jfortification  that  it  did  when  it 
decided  not  to  fortify  foods  with  iron  in 
the  1970's  because  of  the  concern  about 
iron  storage  diseases. 


While  the  agency  acknowledges  that  it 
considered  taking  a  similar  approach  to 
increase  the  amount  of  iron  provided  by 
the  diet  when  it  proposed  to  double  the 
amount  of  iron  added  to  enriched 
cereal-grain  products,  the  agency  did 
not  firvalize  that  proposal  because  of 
significant  safety  concerns  regarding  the 
risk  of  iron  storage  disea.ses.  Rather,  the 
agency  retained  the  existing  level  of  iron 
fortification  for  cereal-grain  products. 
The  agency  does  not  have  similar  safety 
concerns  about  the  level  of  folic  acid 
fortification  that  it  is  requiring  in  this 
final  rule  because  it  has  concluded, 
based  on  a  safety  review  (as  fully 
discussed  in  the  food  additives  proposal 
and  final  rule),  that  this  required  level 
is  safe  and  will  not  result  in 
overconsumption  of  folate. 

B.  Covered  Products 

7.  Some  comments  stated  that  dietary 
consumption  studies  indicate  that 
women  of  reproductive  age  are  less 
likely  than  other  groups  to  consume 
enriched  cereal-grain  products  that 
conform  to  a  standard  of  identity,  and 
that,  therefore,  the  use  of  such  foods  as 
a  vehicle  for  folic  acid  fortification 
would  not  significantly  affect  the  risk  of 
NTD's.  These  comments  argued  that, 
instead,  fortifying  these  foods  will  only 
increase  the  amount  of  daily  folate 
intake  among  the  nontarget  groups. 

In  selecting  cereal-grain  products  as 
vehicles  for  fortification,  the  agency 
started  with  the  basic  principle  that 
fortification  of  staple  products  that  are 
commonly  consumed  in  significant 
amounts  by  virtually  all  members  of  the 
target  population  is  most  likely  to  result 
in  increased  intakes  of  a  specific 
nutrient  by  the  target  population. 
Although  the  agency  recognizes  that 
current  survey  data  suggest  that 
consumption  of  enriched  grain  products 
may  be  somewhat  lower  in  the  target 
population  than  in  other  groups,  these 
foods  still  are  reported  to  be  consumed 
on  a  daily  basis  by  more  than  90  percent 
of  women  of  childbearing  age  (Ref  4). 
In  addition,  data  show  that  the 
difference  between  target  and  nontarget 
populations  in  consumption  of  other 
foods  considered  as  fortification 
vehicles,  such  as  dairy  products  and 
juices,  is  even  greater  (Ref  4).  Therefore, 
the  other  foods  would  be  no  more 
appropriate  as  fortification  vehicles  for 
maximizing  folate  intake  by  the  target 
group,  and  yet  maintaining  safe 
consumption  by  nontarget  groups,  than 
cereal-grain  products. 

The  agency  notes  that  cereal-grain 
products  were  recommended  by  the 
Food  and  Nutrition  Board  in  its  1974 
report  on  food  fortification  as 
fortification  vehicles  because  of  the 


patterns  of  consumption  of  thesw  foods, 
in  addition,  enriched  cereal-grain 
products  have  a  long  history  of  being 
successful  vehicles  for  improving  the 
nutriture  of  the  U.S.  population  and  for 
reducing  the  risk  of  nutrient  deficiency 
diseases.  Thus,  the  agency  concludes 
that  enriched  cereal-grain  products  are 
an  appropriate  vehicle  to  increase  daily 
folate  intake  among  women  of 
childbearing  age.  In  fact,  the  estimates 
that  FDA  developed  in  evaluating 
options  for  folic  acid  fortification 
demonstrate  that  the  addition  of  foli(. 
acid  to  enriched  cereal-grain  products, 
coupled  with  the  addition  of  this 
nutrient  to  breakfast  cereals  and  dietary 
supplements,  will  help  to  significantly 
increase  the  daily  folate  intake  of 
women  in  the  target  group  (see  Table  7 
of  .58  FR  53254  at  5.3295)). 

Furthermore,  increasing  awareness  of 
the  role  of  folate  in  reducing  the  risk  of 
neural  tube  birth  defects  through  the  use 
of  health  claims  and  other  educational 
initiatives  should  encourage  women  in 
the  target  group  to  increase  their  daily 
folate  intake  by  consuming  folate 
containing  foods,  including  enriched 
cereal-grain  products.  Consumption  of 
cereal-grain  products  is  al.so  likely  to  be 
infiuenced  by  current  dietary  guidelines 
that  promote  increased  consumption  of 
these  foods. 

8.  Other  comments  requested  that 
FDA  permit  the  addition  of  folic  acid  to 
other  cereal-grain  products  such  as 
whole  grain  flours,  breads,  cereals, 
macaroni  produds,  rice,  and  grits  and 
not  just  the  enriched  cereal-grain  foods 
that  conform  to  a  standard  of  identity- 
The  comments  argued  that  without 
these  products  being  fortified, 
consumers  may  be  encouraged  to  eat 
enriched  refined  grains  instead  of  their 
whole  grain  counterparts  and 
consequently  follow  dietary  patterns 
that  are  inconsistent  with  current 
dietary  guidelines  to  eat  whole  grain 
products. 

FDA  did  not  propose  to  provide  for 
the  addition  of  folic  acid  to  whole  grains 
or  products  from  whole  grains  because, 
traditionally,  these  products  are  not 
enriched.  Whole  grain  wheat  products 
naturally  contain  higher  levels  of  the  B 
vitamins,  including  folate,  because  the 
germ  and  bran  layer  are  not  removed 
when  the  wheat  kernel  is  processed. 
FDA's  standards  of  identity  for  cracked 
wheat,  crushed  wheat,  and  whole  wheat 
flour,  in  §§  137.190,  137.195.  and 
137.200,  respectively,  state  th.il  the 
proportions  of  the  natural  con.stituents 
of  .such  wheat,  other  than  the  moisture, 
remain  unaltered  by  the  manufacturing 
process.  In  establishing  the  standards  of 
identity  for  the  enriched  cereal-grain 
products,  the-agency's  initial  goal  was  to 
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restore  thiamin,  niacin,  and  riboflavin, 
nutrients  that  are  removed  when  the 
bran  layer  and  germ  are  removed  during 
the  processing  of  wheat.  Subsequently, 
the  agency  required  the  addition  of  iron 
to  the  enriched  grain  and  also  provided 
for  the  optional  addition  of  other 
nutrients,  such  as  caldimi  and  vitamin 
D. 

The  estimates  that  the  agency  has 
relied  on  in  selecting  a  fortification  level 
of  140  |ig/100  g  considered  only 
fortification  of  break&st  cereals,  dietary 
supplements,  and  standardized 
enriched  cereal  grain  products  and  did 
not  include  fortification  of  other 
nonstandardized  ix  unenriched 
standardized  cereal-grain  products. 
Consequently,  including  such  foods  in 
the  fortification  program  could  result  in 
a  daily  intake  of  folate  that  is  above  the 
safe  upper  limit  of  1  mg/day.  Thus,  the 
agency  is  not  persuaded  by  the 
comment  that  other  cereal-grain 
products  should  be  fortified  with  folic 
acid. 

With  regard  to  the  concern  raised  in 
the  comment  that  fortification  of 
enriched  cereal  grain  products  may 
encourage  consumers  to  choose  these 
products  over  their  whole  grain 
counterparts,  the  comment  did  not 
provide  any  support  for  its  concern.  The 
decision  to  fortify  enriched  cereal  grain 
products  at  the  level  of  140  ^g/100  g  is 
based  on  current  dietary  consumption 
patterns.  The  agency  is  not  persuaded 
by  the  comments  that  the  addition  of 
folic  acid  will  significantly  change     - 
consimiption  patterns  of  the  target 
population.  There  is  no  evidence  that 
women  will  suddenly  start  consimiing 
enriched  products  instead  of  whole 
grain  foods.  In  fact,  one  reason  the 
agency  has  decided  to  require  the 
fortification  of  enriched  cereal-grain 
products  is  to  enable  women  of 
childbearing  age  to  significantly 
increase  their  daily  folate  intake  without 
changing  their  dietary  habits.  Finally, 
the  agency  notes  that  while  ciirrent 
dietary  recommendations  do  encourage 
increaised  consumption  of  whole  grain 
foods,  they  also  encourage  consumption 
of  all  cereal-grain  products. 

9.  One  comment  expressed  concern 
that  the  agency's  tentative  decision  to 
fortify  cereal-grain  products  was  unfair 
to  the  cereal-grain  industry  because  it 
singled  out  one  segment  of  industry  to 
address  a  health  concern.  (The  agency 
notes  that  the  comment  was  not 
submitted  by  a  member  of  the  cereal 
grains  industry.) 

As  discussed  in  the  folic  acid  health 
claims  proposal,  FDA  considered 
several  options  that  included 
fortification  of  dairy  products  and  juices 
before  concluding  that  the  most 


appropriate  option  was  to  limit 
fortification  to  enriched  cereal-grain 
products.  Aside  from  the  fact  that  these 
products  have  a  long  history  of 
successful  use  as  vehicles  for  increasing 
nutrient  intake  among  U.S.  consu9iera, 
consumption  data  and  other  relevant 
information  reviewed  by  the  agency 
show  that  these  products  are  consumed 
routinely  on  a  daily  basis  by  90  percent 
of  women  in  the  target  group. 
Furthermore,  some  comments  submitted 
to  the  docket  by  representatives  of  the 
cereal  grains  industry  stated  that, 
generally,  these  products  can  be  easily 
fortified  with  folic  acid.  Therefore,  FDA 
concludes  that  the  enriched  cereal-grain 
products  are  the  appropriate  foods  for 
fortification,  and  that  fortification  of 
these  products  is  not  unfair  to  the 
industry. 

C.  Fortification  Level 

10.  In  the  standards  of  identity 
proposal,  FDA  requested  comments  on 
whether  the  proposed  fortification 
levels  discussed  for  enriched  cereal- 
grain  products  were  appropriate. 
Comments  responding  to  this  issue  were 
varied.  Some  comments  that  supported 
fortification  of  cereal-grain  products 
stated  that  the  proposed  levels  were  too 
low  to  have  any  appreciable  effect  on 
reducing  the  risk  of  NTD's  in  the  target 
population.  One  of  these  comments 
urged  the  agency  to  revise  its  proposal 
and  require  fortification  at  levels  of  at 
least  210  )ig/100  g.  However,  the 
majority  of  these  comments 
recommended  that  FDA  require 
fortification  of  folic  acid  within  the 
range  of  250  to  350  ^g/100  g.  In  support 
of  their  position,  these  comments 
contended  that  this  range  was  well 
within  limits  for  safety  and  should  not 
mask  the  effects  of  vitamin  B12 
deficiency.  One  comment  further  argued 
that  at  a  fortification  level  of  350  Mg/100 
g,  95  percent  of  persons  in  the  nontarget 
population  would  not  consume  more 
than  1  mg  per  day.  One  comment 
recommended  400  ^g/100  g  for  cereal- 
grain  products.  This  comment  argued 
that  fortification  of  enriched  cereal-grain 
products  should  be  at  the  same  level  as 
dietary  supplements. 

However,  supplemental  comments 
submitted  by  a  majority  of  the 
organizations  supporting  a  higher 
fortification  level,  stated  that 
implementing  fortification  at  a  level  of 
at  least  140  ^g/100  g  will  constitute  a 
critically  important  step  forward  for  the 
health  of  American  children.  Some  of 
these  comments  further  stated  that 
fortification  with  at  least  140  ^g/100  g 
will  be  the  most  efficient  and  cost- 
effective  approach  to  ensuring  that 
women  of  childbearing  age  consume  the 


level  of  folic  acid  recommended  to 
reduce  the  risk  of  having  a  neural  tube 
defect  afiiacted  pregnancy. 

The  agency  agrees  with  the  latter 
comments.  As  discussed  in  the  folic 
acid  health  claims  proposal  (58  FR 
532^4  at  53279),  fortification  of  cereal- 
grain  products  at  140  |ig/100  g  will 
produce  a  significant  increase  in  daily 
folate  intake,  even  for  women  who  make 
food  choices  from  the  "low"  range  of 
the  USDA  Food  Guide  Pyramid  and 
consiune  only  5  servings/day  of  cereal- 
grain  products  and  1  bowl  of  cereal 
containing  a  minimum  of  100  pg  of  folic 
acid.  From  these  sources  alone,  these 
women  will  consume  about  320  Mg  of 
foUc  acid.  Addition  of  a  serving  or  two 
of  vegetables,  or  of  a  serving  of  &uit, 
will  provide  them  with  a  folate  intake 
above  500  Mg/day.  Thus,  fortification  of 
cereal-grain  products  at  140  Mg/100  g  is 
an  important  step  in  assisting  women  of 
childbearing  age  achieve  the  PHS 
reconunendation  of  consuming  400  Mg- 

However,  if  cereal-grain  products 
were  fortified  at  350  ^100  g,  and  the 
dietary  choices  indicated  above  were 
made,  a  "low"  consumer  would  obtain 
610  Mg  folic  acid  daily  fi-om  these 
sources  alone.  Thus,  at  a  fortification 
level  of  350  Mg/100  g  a  "high"  consumer 
could  reach  intakes  of  folic  acid  of  more 
than  1  mg/day  from  bread,  noodle,  rice, 
and  pasta  products  alone.  Additional 
consumption  of  breakfast  cereals,  fruits, 
vegetables,  and  a  dietary  supplement  by 
"high"  consimiers  could  result  in  daily 
intakes  of  folate  of  about  2.5  mg/day,  a 
level  significantly  above  the  safe  upper 
limit  of  daily  intake  of  1  mg. 

The  comments  supporting 
fortification  of  enriched  cereal-grain 
products  at  levels  above  140  Mg/100  g 
did  not  provide  any  information  to  the 
agency  that  it  had  not  considered  in 
developing  its  proposed  rules.  Nor  did 
the  comments  offer  alternative 
fortification  schemes  that  would  allow 
addition  of  folic  acid  to  enriched  cereal- 
grain  products  at  levels  exceeding  140 
Mg/100  g  yet  limit  the  daily  intake  of 
folate  to  levels  that  are  within  the  safe 
upper  limit  of  1  mg/day.  Consequently, 
FDA  disagrees  with  those  comments 
that  suggested  that  enriched  cereal-grain 
products  be  fortified  at  levels  of  at  least 
210  Mg/100  g.  There  simply  is  no 
evidence  in  the  record  that  such  a 
fortification  program  would  keep  folate 
intakes  within  the  safe  upper  limit. 

Accordingly,  as  proposed,  the  agency 
is  requiring  the  addition  of  folic  acid  to 
enriched  cereal  grain  products  at  a  . 
fortification  level  of  140  Mg/100  g.  FDA 
concludes  that  140  Mg/100  g  is  the 
maximum  level  of  fortification  of 
enriched  cereal-grain  products  that 
would  be  safe  for  all  groups. 


Nonetheless,  as  the  agency  states  in 
the  final  rule  on  the  use  of  folic  acid  as 
a  food  additive,  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  given  the  nature  of  the  support 
for  higher  folic  acid  fortification  levels 
in  the  comments,  if  evidence  becomes 
available  to  support  that  there  is  a 
reasonable  certainty  of  no  harm  at  folate 
intakes  above  1  mg/day,  FDA  would  be 
willing  to  reconsider  the  fortification 
levels  that  it  is  adopting  and  to  consider 
raising  those  levels. 

11.  Other  comments  opposed 
fortification  at  the  proposed  level  of  140 
^/lOO  g  on  the  grounds  that  it  is  too 
high.  These  comments  asserted  that 
such  fortification  may  increase  the  risk 
of  consuming  folate  at  levels  in  excess 
of  the  safe  upper  limit  of  1  mg/day  in 
a  substantial  portion  of  the  general 
population.  Son^e  of  these  comments  . 
suggested  that  FDA  consider  the  lower 
fortification  level  of  70  Mg/100  g  in 
conjunction  with  an  educational 
campaign  that  could  still  be  effective  in 
reducing  the  risk  of  NTD's  yet  not  pose 
the  risk  of  daily  consumption  of  folate 
in  excess  of  1  mg/day. 

In  support  of  their  position,  some  of 
these  comments  noted  that  the  Food  and 
Nutrition  Board  recommended  the 
fortification  of  cereal-grain  products  at 
70  Mg/100  g  to  restore  folate  lost  in  the 
milling  of  cereal-grain  products. 
Another  comment  supporting 
fortification  at  the  restoration  level 
contended  that  such  action  would 
permit  additional  restorations  of 
nonstandardized  foods  such  as  breakfast 
cereals.  One  comment  from-a  foreign 
government  questioned  FDA's  decision 
to  require  folic  acid  fortification  of  all 
enriched  cereal-grain  products  when  the 
data  do  not  clearly  establish  the 
effectiveness  and  safety  of  the  proposed 
intervention  program.  However,  the 
comment  suggested  support  of  the  Food 
and  Nutrition  Board's  1974  proposal  for 
cereal  grain  fortification,  i.e., 
fortification  with  folic  acid  at  70  Mg/100 
g. 

In  the  standards  of  identity  proposal, 
FDA  tentatively  concluded  that 
fortification  of  cereal-grain  products 
with  140  ^100  g  folic  acid  was  the 
most  appropriate  fortification  level  of 
the  three  levels  analyzed  to  ensure  that 
folate  intakes  by  the  target  population 
would  increase.  The  comments  have  not. 
persuaded  the  agency  that  a  fortification 
level  of  70  Mg/100  g  could  be  as  effective 
in  assisting  women  in  the  target 
population  to  achieve  the  PHS 
recommended  daily  intake  of  400  Mg-  In 
fact,  at  a  fortification  level  of  70  Mg/100 
g,  the  estimated  daily  folate  intake  by 
"low"  consumers  among  women  of 
childbearing  age  is  not  likely  to  reach 


the  PHS  recommended  levels  of  400  Mg/ 
day  without  changes  in  their  food 
selection  practices  (see  Table  4  of  58  FR 
53254  at  53292).  While  the  agency  must 
ensure  that  the  use  of  folic  acid  in  the 
food  supply  is  safe,  it  must  also  provide 
as  great  an  opportimity  as  is  prudent 
and  rational  for  all  women  of 
childbearing  age  to  increase  their  intake 
to  the  recommended  level.  The  agency 
concludes  that  a  level  of  140  Mg/100  g 
is  the  most  appropriate  fortification 
level  for  enriched  cereal-grain  products 
because,  based  on  the  results  of  its 
estimated  daily  intakes,  fortification  at 
this  level  will  provide  daily  intakes  for 
the  nontarget  population  that  remain 
within  the  recommended  safe  upper 
limit  of  1  mg/day,  while  providing 
increased  intakes  of  folate  for  women  in 
their  childbearing  years  (see  Table  7  of 
58  FR  53254  at  53295). 

The  agency  notes,  however,  that  it  has 
reconsidered  its  proposed  fortification 
level  for  breakfast  cereals.  As  fully 
discussed  in  the  food  additives  final 
rule,  published  elsewhere  in  this  issue 
of  the  Federal  Register.  FDA  is 
permitting  breakfast  cereals  to  contain 
up  to  400  Mg  of  folic  acid  per  serving. 
As  explained  in  that  document,  the 
estimates  for  total  daily  folate  intake 
that  FDA  presented  in  the  folic  acid 
health  claims  proposal  were  based  on 
the  assumption  that  all  breakfast  cereals 
were  fortified  at  400  Mg/serving.  Based 
on  those  estimates,  daily  folate  intake 
for  certain  groups  in  the  nontarget 
population  could  exceed  the 
recommended  safe  upper  limit  of  1  mg/ 
day.  Currently,  however,  only  about  3  to 
6  percent  of  breakfast  cereals  fortify  at 
400  Mg/serving.  The  agency  has  found 
no  reason  to  expect  that  this  percentage 
will  change  and.  therefore,  considers  it 
unlikely  that  daily  folate  intake  in  the 
nontarget  population  will  exceed  1  mg 
with  the  fortification  program  adopted 
in  this  final  rule  and  in  the  food 
additives  final  rule. 

D.  Optional  Versus  Mandatory 

Because  of  the  increased  health  risk  to 
persons  with  vitamin  B  12  deficiency 
caused  by  increased  levels  of  folate   . 
intake,  FDA  solicited  comments  in  the 
standards  of  identity  proposal  on 
whether  the  addition  of  folic  acid  to 
enriched  cereal-grain  products  should 
be  required  as  proposed  or  made 
optional. 

12.  A  few  comments  fully  supported 
the  agency's  proposal  to  require  folic 
acid  addition  to  the  enriched  cereal- 
grain  products.  These  comments 
contended  that  required  addition  of 
folic  acid  was  an  appropriate  means  of 
increasing  the  daily  folate  intake  of 
women  in  the  target  population. 


However,  the  majority  of  the  comments 
that  responded  to  this  issue  stated  that 
fortification  should  be  voluntary.  The 
comments  cited  varied  reasons  in 
support  of  their  position.  Some 
comments  stated  that  the  addition  of 
folic  acid  to  enriched  cereal-grain 
products  should  he  optional  pending 
further  evidence  that  the  benefits 
outweigh  the  risk  of  masking  vitamin 
Bi2  deficiency.  These  comments 
contended  that  mandatory  fortification 
of  a  wide  variety  of  common  products 
may  create  difficulty  for  people  wishing 
to  avoid  folic  acid.  Furthermore,  the 
comments  asserted  that  FDA  failed  to 
establish  why  mandatory  fortification 
would  be  necessary  given  that  under 
current  regulations  voluntary 
fortification  of  standardized  foods  with 
folic  acid  is  prohibited. 

Other  comments  recommended 
optional  fortification  so  that  millers  will 
not  have  to  change  their  enrichment 
premixes  for  the  general  Hour  supply, 
thereby  minimizing  the  costs  associated 
with  fortification,  i.e..  label  changes, 
analytical  testing,  and  inventory  and 
supply  coordination,  espe<:ially  for 
products  exported  to  countries  thai  do 
not  permit  folic  acid  fortification.  The 
comments  also  stated  that  voluntary 
fortification  would  facilitate  compliance 
with  the  various  State  enrichment  laws. 

A  few  comments  opposed  to 
mandatory  fortification  stated  that  FDA 
failed  to  offer  information  as  to  why 
voluntary  fortification  would  not  be 
sufficient  to  accomplish  the  public 
health  goal  of  decreasing  the  incidence 
of  pregnancies  with  neural  tube  birth 
defects.  The  comments  urged  FDA  to 
establish  a  voluntary  fortification 
program  for  enriched  cereal-grain 
products  and  to  reassess  the  need  for  a 
mandatory  fortification  in  several  years. 
One  of  these  comments  acknowledged, 
however,  that  it  is  difficult  to  predict 
the  extent  of  voluntary  fortification. 

A  small  number  of  comments 
supported  voluntary  fortification  for 
only  the  enriched  noodle  and  macaroni 
products.  The  comments  contended  that 
voluntary  compliance  is  consistent  with 
FDA"s  current  standards  of  identity  for 
enriched  noodle  and  macaroni  products 
with  regard  to  vitamin  D,  calcium,  and 
wheat  germ. 

The  agency  does  not  agree  with  the 
comments  that  argued  that  the 
fortification  of  enriched  cereal-grain 
products  should  be  voluntary.  In 
acc',,Ming  the  PHS'  and  Folic  Acid 
Subcommittee's  recommendation  to 
include  fortification  as  part  of  an  overall 
plan  to  increase  the  folate  nulriture  of 
women  of  childbearing  age.  FDA  has 
concluded  that  in  order  for  a 
fortification  program  to  be  effective. 
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fortification  must  be  mandatory  for  the 
enriched  cereal-grain  products.  FDA  is 
concerned  that  if  it  made  fortification 
voluntary,  and  voluntary  fortification 
were  not  widespread,  there  would  be 
only  a  negligibte  increase  in  the  daily 
folate  intake  of  the  target  group,  and  the 
intent  of  this  rulemaking  would  have 
been  defeated.  FDA  finds  that  there  is  a 
public  health  need  for  women  in  their 
childbearing  years  to  have  adequate 
folate  intake,  and  that  the  only  way  that 
it  can  ensure  that  they  will  have  such 
an  intake  is  through  mandatory 
fortification. 

FDA  has  traditionally  used  mandatory 
fortification  to  restore  nutrients  lost 
during  the  processing  of  cereal  grains 
and  thereby  to  address  the  need  for 
reducing  the  risk  of  certain  vitamin 
deficiency-related  problems.  The 
comments  have  not  persuaded  the 
agency  that  the  same  basic  approach 
should  not  be  applied  in  this  case, 
where  low  folate  intake  represents  a  risk 
fector  for  a  neural  tube  defect-affected 
pregnancy.  USDA  consumption  data 
show  that  90  percent  of  women  of 
childbearing  age  consume  cereal-grain 
products.  Thus,  mandatory  fortification 
of  cereal  grains  will,  as  stated  above, 
increase  folate  intake  among  the  target 
group,  without  requiring  significant 
change  in  dietary  patterns. 
Consequently,  mandatory  fortification  of 
enriched  cereal  grains  will  help  to 
ensure  that  the  daily  intake  among  the 
target  group  will  reach  the  PHS 
recommended  level  of  400  ^g.  Voluntary 
fortification  does  not  ofiiar  the  same 
likelihood  that  folate  intake  will  result 
in  intakes  that  approach  the  PHS 
recommendation  because  the  decision 
to  fortify  with  folic  add  will  be  at  the 
discretion  of  individual  manufacturers. 
Therefore,  voluntary  fortification  will 
not  adequately  address  the  need  for 
increased  folate  intake  among  women  of 
childbearing  age. 

FDA  derived  the  fortification  levels 
estabUshed  in  this  final  rule  based  in 
part  on  a  safe  upper  limit  of  1  mg  folate/ 
day.  The  agency  has  concluded  that 
mandatory  fortification  of  the  enriched 
cereal-grain  products  at  the  levels 
provided  inlhis  final  rule  is  not  likely 
to  increase  the  risk  of  "masking"  anemia 
in  vitamin  B12  deficient  persons.  Thus,, 
the  fortification  program  that  FDA  is 
adopting  will  help  to  ensure  that  the 
amoimt  of  folate  ihat  people  in  all 
groups  of  the  population  can  reasonably 
be  expected  to  consiune  will  not  exceed 
1  mg/day.  As  discussed  in  the  food 
additives  final  rule,  the  agency  has 
examined  the  available  data  on  the 
levels  of  folate  that  may  mask  anemia  of 
vitamin  B12  deficiency  and  concluded 


that  a  daily  intake  of  up  to  1  mg  of  folate 
is  safe. 

In  response  to  concerns  raised  by 
millers  regarding  label  changes, 
analytical  testing,  and  inventory  and 
supply  coordination,  FDA  recognizes 
that  manufacturers  will  need  ample 
time  to  implement  the  changes  required 
by  this  amendment  of  the  standards  of 
identity.  As  discussed  below  in  the 
effective  date  section,  FDA  is  permitting 
manufacturers  time  to  coordinate  any 
necessary  changes  that  need  to  be  made 
throughout  the  chain  of  food  production 
to  comply  with  the  requirements 
established  in  this  final  rule  as  well  as 
with  the  requirements  set  out  in  part 
101  (21  CFR  part  101). 

The  agency  notes  that  manufacturers 
will  continue  to  have  the  option  of 
using  unenriched  cereal-grain  products 
as  ingredients  in  foods  and  to  add 
enrichment  nutrients  to  those  products 
as  they  choose.  Several  comments  firom 
industry  representatives  raised  a 
concern  that  the  provisions  in  the  food 
additive  proposal  would  not  permit 
addition  of  folic  acid  at  the  bakery  site. 
To  the  contrary,  as  discussed  in  the  food 
additives  final  rule,  FDA  will  permit 
addition  of  folic  acid  at  the  bakery  site 
as  long  as  it  is  in  compliance  with  the 
governing  standard  of  identity. 
Consequently,  manufacturers  will  have 
the  same  option  of  adding  foUc  acid  as 
they  have  with  other  enrichment 
nutrients  when  preparing  foods  that  are 
made  with  unenriched  cereal-grain 
ingredients.  The  agency  notes,  however, 
that  any  products  marketed  as  a 
standardized  enriched  cereal-grain 
product  will  have  to  contain  folic  acid 
at  the  levels  established  in  this  final 
rule,  and  that  these  requirements 
preempt  state  enrichment  requirements 
that  are  not  identical  (see  section  403(a) 
of  the  act  (21  U.S.C.  343(a))). 

With  regard  to  exported  products,  the 
agency  recognizes  that  manufacturers 
may  be  required  to  maintain  separate 
inventories  for  foreign  and  domestic 
sales.  While  FDA  recognizes  the 
importance  of  reducing  trade  barriers, 
its  first  obligation  is  to  protect  and 
promote  the  health  of  U.S.  consumers. 
In  that  regard,  the  agency  concludes 
that,  because  the  fortification  program 
adopted  in  this  final  rule  is  necessary  to 
significantly  reduce  the  incidence  of 
neural  tube  defect  affected  pregnancies, 
it  would  not  constitute  an  illegal  trade 
barrier. 

E.  Other  Issues 

13.  One  comment  from  a  consumer 
interest  group  recommended  that  if 
research  and  monitoring  does  not 
establish  in  the  next  2  years  that  the  risk 
of  increasing  folate  intakes  is  significant 


for  persons  affiacted  with  vitamin  B12 
deficiency  or  any  folate-related  diseases, 
then  FDA  should  increase  the 
fortification  levels  in  grain  products  or 
other  foods  and  require  that  upper  safe 
limits  be  disclosed  in  higher  dose 
products.  This  comment  urged  FDA  to 
initiate  a  rulemaking  to  restore  refined 
grain  products  with  most  of  the 
vitamins  and  minerals  that  are  removed 
during  milling  as  recommended  by  the 
Food  and  Nutrition  Board  in  1974.  The 
comment  stated  its  belief  that  such  an 
approach  would  raise  few  safety 
concerns  and  would  not  be  costly 
because  manufectiuers  are  already 
equipped  to  add  nutrients  to  food. 

FDA  cannot  at  this  time  commit  to 
increasing  the  levels  of  folic  acid  that 
may  be  added  to  food  within  the  next 
several  years.  However,  as  stated  above, 
should  data  become  available  that 
demonstrate  that  modifications  need  to 
be  made  to  improve  the  effectiveness  of 
the  intervention  program,  and  evidence 
be  developed  that  the  safe  upper  limit 
can  be  raised,  FDA  will  decide  what 
action  is  necessary.  The  agency  notes, 
however,  that  the  action  it  is  taking  in 
this  rulemaking  will  more  than 
compensate  for  the  amount  of  folate  lost 
during  the  milling  process. 

As  for  the  comment's  request  that 
FDA  initiate  rulemaking  to  restore  to 
refined  grain  products  other  vitamins 
and  minerals  that  are  removed  during 
milling  raises,  the  agency  notes  that  the 
request  issues  outside  the  scope  of  this 
rulemaking.  Therefore,  no  action  on  this  . 
request  is  appropriate  at  this  time. 

14.  Several  comments  raised  concern 
regarding  the  impact  of  the  proposed 
regulation  on  foreign  trade.  One 
comment  from  a  foreign  trade 
association  urged  FDA  to  delay 
finahzing  the  proposed  regulation  to 
provide  the  International  Harmonization 
Working  Groups  the  opportimity  to 
review  the  proposal  and  recommend  a 
strategy  that  would  serve  public  health 
goals,  while  achieving  the  spirit  and 
intent  of  the  North  American  Free  Trade 
Agreement  (NAFTA).  Another  comment 
stated  that  the  extra  costs  and  inherent 
inefficiencies  of  separate  production 
runs  could  preclude  some 
manufacturers  from  the  export 
marketplace. 

Other  comments  stated  that  the  lack 
of  consistent  requirements  for  folic  acid 
fortification  between  major  trading 
partners,  e.g.,  the  United  States  and 
Canada,  would  create  problems  in  cross- 
border  trade  and  could  result  in  higher 
costs  for  both  U.S.  and  foreign 
consumers.  Furthermore,  these 
comments  asserted  that  inconsistent 
requirements  could  reduce  the 
competitiveness  of  domestic 


manufacturers  who  export  their 
products.  Thus,  the  comments  urged 
FDA  to  resolve  the  issue  of  exporting 
folic  acid  enriched  products  to  foreign 
countries  by  working  with  foreign 
governments  to  permit  export  of  folic 
acid-enriched  food. 

FDA  recognizes  that  the  provisions  it 
is  adopting  in  this  final  rule  may  be 
inconsistent  with  the  fortification 
policies  of  other  countries.  However,  as 
discussed  above,  the  agency  finds  that 
the  action  that  it  is  taking  in  this  final 
rule  is  necessary  to  adequately  protect 
the  public  health  of  U.S.  consumers. 
FDA  will  continue  to  work  with  officials 
in  other  countries,  particularly  parties  to 
NAFTA,  to  find  ways  to  reduce  barriers 
to  cross-border  trading  of  cereal-grain 
products  and  other  foods. 

F.  Specific  Standards  of  Identity 

In  this  document,  the  agency  is 
providing  for  the  addition  of  folic  acid 
at  the  level  of  140  j^/100  g  to  the 
individual  enriched  cereal-grain 
products  that  are  the  subject  of 
standards  of  identity.  The  agency 
described  indepth  the  method  that  it 
used  in  arriving  at  the  levels  of  addition 
for  folic  acid  in  the  specific  standards  of 
identity  in  the  standards  of  identity 
proposal.  FDA  will  not  describe  that 
method  again  in  this  document  except 
to  the  extent  that  clarification  is 
warranted  in  response  to  specific 
comments.  For  a  complete  discussion  of 
the  basis  on  which  FDA  established  the 
enrichment  levels  for  the  subject 
standards  of  identity,  the  agency  refers 
interested  persons  to  the  standards  of 
identity  proposal  (58  FR  53305  at  53307 
to  53309). 

1.  Bakery  and  Wheat  Flour  Products 

15.  One  comment,  while  supportive  of 
the  proposal  to  fortify  cereal-grain 
products,  suggested  that  a  range  of 
levels  be  permitted  for  addition  of  foUc 
acid  to  all  enriched  cereal-grain 
products  because  of  the  inherent 
variation  in  the  addition  of  the  vitamins, 
the  distribution  of  the  vitamins  in  a 
food,  and  the  analytical  methodology. 
The  comment  suggested  that  FDA 
permit  the  addition  of  folic  acid  within 
a  range  of  24  to  35  percent  over  the 
amount  established  for  each  individual 
standard.  For  example,  the  comment 
suggested  that  the  proposed  amount  of 
0.7  mg/lb  for  enriched  flour  should  be 
revis^  to  0.7  to  0.91  mg/lb.  The 
comment  argued  that  this  scheme  is  the 
same  as  that  used  for  enrichment  in  the 
macaroni  and  noodle  standards  and  is 
needed  for  the  same  reasons  that  it  is 
provided  for  in  those  standards. 

FDA  does  not  agree  that  it  is 
necessary  to  provide  for  a  range  in  the 


level  of  folic  acid  used  in  the 
production  of  all  enriched  cereal-grain 
products.  Providing  for  a  single  level, 
with  provision  for  reasonable  overages 
within  the  limits  of  current  good 
manufacturing  practice  (CGMP),  has 
worked  well  with  the  other  nutrients 
(thiamin,  niacin,  riboflavin,  and  iron) 
required  to  be  added  to  enrich  bread, 
rolls,  and  buns  and  various  flour 
products.  The  provision  for  "reasonable 
overages"  in  the  standards  for  enriched 
bread,  rolls,  and  buns  (§  136.115(a)(3)) 
and  enriched  flour  (§  137.165(c)) 
provides  manufacturers  with  flexibility 
to  ensure  that  required  levels  for  the 
added  nutrients  will  be  met,  and  that 
these  levels  will  be  maintained 
throughout  the  shelf  life  of  the  food 
under  customary  conditions  of 
distribution  and  storage.  While  FDA  is 
not  establishing  a  specific  upper  limit 
for  folic  acid  addition,  the  agency 
advises  that  reasonable  variations  for 
overages  of  folic  acid  will  be  assessed 
on  the  same  basis  as  that  for  the  other 
added  nutrients  in  these  foods.  Those 
reasonable  variations  are  based  on  a 
number  of  factors,  including  the 
technology  of  nutrient  addition,  the 
possibility  of  nutrient  deterioration,  the 
firms'  quality  control  procedures,  and 
appreciation  by  the  manufacturer  of 
these  factors. 

FDA  acknowledges  that  some  of  the 
standards  for  enriched  cereal-grain 
products  that  are  the  subject  of  this  final 
rule  specify  the  levels  of  added  nutrient 
(thiamin,  riboflavin,  and  iron)  in  terms 
of  ranges,  and  FDA  has  continued  this 
approach  with  respect  to  the  addition  of 
folic  acid  in  those  products.  In  addition, 
the  agency  notes  that  it  received  a 
petition  (Docket  No.  94P-0413/CP  1) 
subsequent  to  the  issuance  of  the  folic 
acid  health  claims  proposal  to  amend 
the  standards  for  enriched  macaroni  and 
noodle  products  to  provide  for  nutrient 
addition  in  terms  of  a  single  level  with 
provision  for  reasonable  overages. 
However,  FDA  is  not  making  the  change 
to  a  single  enrichment  level  in  those 
standaMs  at  this  time  because,  while  it 
has  reached  a  final  decision  on  folic 
acid  fortification,  it  has  not  had  an 
opportunity  to  fully  analyze  the 
petition.  FDA  is  not  aware  of  any  reason 
why  it  should-delay  action  in  the 
present  rulemaking  while  it  analyzes  the 
petition.  Thus,  until  such  time  as  the 
agency  rules  on  the  petition,  the 
standards  in  question  will  continue  to 
provide  for  nutrient  addition  in  terms  of 
ranges. 

The  ranges  established  in  those 
standards  provide  a  measure  of 
flexibility  in  selecting  the  target  level 
when  nutrients  are  added  to  foods  that 
consist  of  large  particles  such  as  farina 


or  rice,  or  for  preparations  (e.g.. 
semolina  or  other  ingredients)  used  for 
manufacturing  enriched  macaroni  or 
noodle  products.  The  nutrients,  which 
usually  are  in  the  form  of  a  fine  powder, 
have  a  tendency  to  settle  out  and  to 
make  uniform  blends  with  the  cereal 
grains  more  difficult  to  achieve.  In  such 
instances,  manufacturers,  depending  on 
their  application  process,  may  select 
target  levels  at  the  upper  end  of  the 
range  to  ensure  that  the  minimum  levels 
established  for  the  nutrients  will  be  met. 
Thus,  to  enable  manufacturers  to  adhere 
to  procedures  that  will  deliver  the 
minimum  level  of  nutrients  required  by 
the  standards  and  to  compensate  for 
variables  in  the  processing  operations, 
the  agency  is  continuing  to  provide  for 
nutrient  additions  in  terms  of  ranges  for 
the  other  enriched  foods  as  set  forth 
below. 

FDA  also  notes  that  the  regulations  for 
nutrition  labeling  in  §  101.9(g)(4)(i) 
require  that  added  nutrients  be  present 
in  the  food  at  levels  that  are  at  least 
equal  to  the  amount  declared  on  the 
label.  In  addition.  §  101.9(g)(6)  provides 
for  reasonable  overages  within  the  limits 
of  CGMP.  Thus,  the  manufacturer  bears 
the  responsibility  of  ensuring  that  not 
only  will  the  requirements  for  added 
nutrients  in  the  respective  standards  of 
identity  be  met,  but  also  that  the  content 
of  any  added  nutrient  is  accurately 
declared  in  nutrition  labeling. 
Therefore,  consumers  should  receive  the 
stated  quantity  of  each  added  nutrient 
whether  the  standard  provides  for  the 
added  nutrient  in  terms  of  a  single  level 
or  a  range. 

a.  Enriched  flour.  No  specific 
comments  were  received  on  the 
fortification  of  enriched  flour  with  folic 
ecid.  Thus,  as  proposed,  FDA  is 
requiring  that  enriched  flour  contain  0.7 
mg/lb  of  folic  acid.  FDA  derived  this 
value  by  adding  the  fortification  level  of 
0.635  mg/lb  to  the  Food  and  Nutrition 
Board's  folate  value  of  unfortified  flour 
of  0.076  mg/lb,  which  yields  0.711  mg/ 
lb.  The  agency  rounded  this  value  to  0.7 
mg/lb.  Accordingly,  based  on  this 
calculation,  FDA  is  amending  the 
standards  of  identity  for  enriched  flour 
(§137.165)  and  enriched  self-rising  flour 
(§  137.185),  and,  by  cross-reference, 
enriched  bromated  flour  {§  137.160).  to 
require  that  these  foods  contain  0.7  mg/ 
lb  of  folic  acid. 

b.  Enriched  bread,  rolls,  and  buns. 
FDA  is  amending  the  standards  of 
identity  for  enriched  bread,  rolls,  and 
buns  in  §  136.115  to  require  that  these 
foods  contain  0.43  mg/lb  of  folic  acid. 
This  rate  of  fortification  is 
proportionally  consistent  with  the 
fortification  rate  for  the  B  vitamins 
(thiamin,  riboflavin,  and  niacin)  when 
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enriched  flour  is  used  in  making  these 
foods.  For  example,  the  levels  of 
thiamin,  riboflavin,  and  niacin  in 
mriched  flour  (§  137.165)  are  2.9, 1.8, 
and  24.0  mg/Ib,  respectively,  and  in 
mriched  bread  (§  136.115)  are  1.8, 1.1, 
and  15.0  mg/lb.  resulting  in  a  ratio  of 
approxiraately  1.62  to  1.  In  the  case  of 
the  level  of  folic  acid,  the  level  for 
enriched  flour  is  0.7  mg/lb  compared  to 
0.43  mg/lb  for  bread,  resulting  in  a  ratio 
1.63  to  1.  The  levels  of  enrichment 
specified  for  the  B  vitamins  and  folic 
add  content  are  sUghtly  lower  in 
rairiched  bread  products  than  in 
Miriched  flour  to  allow  the  bread 
pfoducts  to  be  made  from  the 
standardized  enriched  flour  without 
further  fortification. 

c.  Enriched  farina.  In  the  standards  of 
identity  proposal.  FDA  proposed  to 
establish  a  fortification  level  for  folic 
add  in  enriched  farina  (§  137.305]  on 
the  same  basis  as  that  for  enriched 
wheat  flour,  i.e.,  1  lb  of  the  food  would 
contain  not  less  than  0.7  mg  of  folic 
add. 

One  comment  disagreed  with  the 
agency's  rationale  and  argued  that 
enriched  farina  is  a  di%rent  product 
than  enriched  wheat  flour  and  therefore 
should  not  be  fortified  at  the  same  level 
as  enriched  wheat  flour.  The  comment 
asserted  that  farina  is  used  differently 
than  flour.  For  example,  according  to 
the  comment,  ferine  is  often  used  as  an 
ingredient  in  the  less  expensive  pastas 
to  replace  the  more  expensive  semolina. 
The  comment  pointed  out  that  farina  is 
also  eaten  as  a  hot  cereal,  and  that 
precooked  breakfast  cereals  are  fortified 
with  folic  add.  The  comment  did  not 
oflisr  an  alternative  fortification  level  or 
data  on  which  an  alternative  level  could 
bebased. 

Because  both  wheat  flour  and  farina 
are  made  from  the  endosperm  of  wheat, 
that  portion  of  the  wheat  kernel  that 
remains  after  the  bran  layer  and  germ 
have  been  removed,  and  because  it  is 
the  bran  layer  and  germ  that  contain 
most  of  the  B  vitamins,  including  the 
naturally  ocouring  folate,  the  amount  of 
B  vitamins  lost  during  processing  would 
be  similar  in  both  foods.  Therefore,  the 
agency  finds  that  it  is  reasonable  to 
fortify  both  flour  and  farina  on  the  same 
basic  level  of  140  Mg/100  e. 

However,  FDA  acknowledges  that 
eiuiched  farina  and  enriched  flour  may 
serve  different  functions.  Farina  is  often 
used  as  a  substitute  for  a  flour- 
containing  food,  e.g..  as  a  hot  cereal  at 
breakfast,  with  or  without  other  cereal- 
grain  products  being  consumed  at  that 
meal,  and  It  may  be  used  in  other  foods 
such  as  pasta.  However,  the  agency 
finds  no  basis  to  change  the  fortification 
level  based  on  these  possible  end  uses 


of  the  products  because  these  uses  are 
governed  by  other  regulations.  For 
example,  when  farina  is  used  as  an 
ingredient  in  the  manufactme  of 
precooked  or  instant  breakfast  cereal 
products,  the  level  of  enrichment  is 
governed  by  the  food  additive  regulation 
in  §  172.345.  That  regulation  provides 
that  such  ready-to-eat  cereals  may  be 
enriched  with  folic  acid  up  to  100  . 
percent  of  the  daily  value  per  serving 
(i.e.,  400  (ig/serving).  Neither  this  final 
rule  nor  the  food  additive  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  would  affect  the 
continued  addition  of  folic  acid  to  the 
precooked  or  ready-to-eat  breakfast 
cereals  that  are  manufactured  with 
farina. 

With  respect  to  pasta  products,  the 
agency  notes  that  the  standard  of 
identity  for  enriched  macaroni  and 
noodle  products  provides  for  the  use  of 
farina  as  an  ingredient.  However,  the 
agency  is  not  persuaded  that  it  should 
adjust  the  fortification  level  for  farina 
based  on  this  possible  use  of  this  food. 
In  cases  where  farina  is  used  as  an 
ingredient  in  an  enriched  macaroni  or 
noodle  product,  the  manufacturer  has 
the  option  of  adding  enrichment 
nutrients  to  the  farina  at  the  flour  mill 
or  at  the  manufacturing  facility  to  meet 
the  requirements  of  the  standard  of 
identity  for  enriched  macaroni  or 
noodle  products. 

One  comment  pointed  out  that  farina 
is  not  washed  before  cooking  as  had 
been  noted  in  the  proposal,  and,  thus, 
washing  should  not  be  a  factor  in 
determining  appropriate  fortification 
levels. 

The  agency  acknowledges  that  current 
farina  product  labels  do  not  suggest  that 
eruiched  farina  products  need  to  be 
rinsed  before  cooking.  Thus,  with 
current  technology,  rinsing  of  the 
enriched  farina  product  would  not  be  a 
factor  in  deciding  on  an  appropriate 
value  for  vitamin  and  mineral  addition 
to  farina.  However,  the  agency  notes 
that  the  proposed  upper  limit  was  not 
based  solely  on  the  fact  that  the  product 
may  be  rinsed  but  also  on  the  fact  that 
it  may  be  diluted  when  prepared  in 
other  recipes.  The  comment  did  not 
offer  data  to  persuade  the  agency  to 
deviate  from  the  proposed  upper  limit 
of  folic  acid  addition.  Thus,  as 
proposed,  the  agency  is  amending  the 
standard  of  identity  for  enriched  farina 
to  provide  for  an  upper  limit  for  folic 
acid  addition  (0.87  mg/lb)  that  is 
approximately  25  percent  higher  than 
the  minimum  of  0.7  mg/lb  as  it  has  done 
for  the  other  B  vitamins  (thiamin, 
riboflavin,  and  niacin)  that  are  required 
to  be  present  in  enriched  farina. 


2.  Com  and  Rice  Products 

a.  Enriched  com  grits.  No  specific 
comments  were  received  regarding  the 
addition  of  folic  acid  to  enriched  com 
grits.  Thus,  as  proposed.  FDA  is 
amending  §  137.235  to  require 
fortification  of  enriched  com  grits  with 
the  same  level  of  folic  add  as  that 
established  for  enriched  wheat  flour 
produds,  such  that  each  pound  of  the 
food  would  contain  at  least  0.7  mg  of 
foUc  acid.  FDA  is  also  establishing  the 
proposed  upper  limit  for  folic  add 
fortification  of  1.0  mg/lb,  which  is 
approximately  50  percent  higher  than 
the  minimum  of  0.7  mg/lb,  as  it  has 
done  for  the  other  B  vitamins  (thiamin, 
riboflavin,  and  niadn)  that  are  required 
to  be  present  in  enriched  com  grits. 

The  agency  notes  that  it  published  a 
proposed  mle  in  the  Federid  Register  of 
Odober  13, 1995  (60  FR  53480),  that 
would  revoke  the  standard  of  identity 
for  enriched  com  grits.  If  comments  to 
the  proposal  support  revocation  of  this 
standard  of  identity,  the  provisions  set 
forth  in  this  final  rule  for  enriched  com 
grits  will  also  be  revoked.  FDA  believes, 
however,  that  enriched  com  grits  is  a 
widely  consumed  food  that  is  likely  to 
be  eaten  by  women  in  need  of 
additional  sources  of  folate.  Therefore, 
should  FDA  revoke  this  standard  of 
identity,  the  agency  is  prepared  to 
amend  §  172.345,  the  food  additive 
regulation  on  folic  add,  to  include 
fortified  ^ts  to  the  list  of 
nonstandardized  foods  to  which  folic 
acid  may  be  added. 

b.  Enriched  com  meals.  No  sped  fie 
comments  were  received  regarding  the 
enrichment  of  com  meal  products  with 
folic  acid.  Thus,  as  proposed.  FDA  is 
amending  the  standard  of  identity  in 

§  137.260  to  provide  for  a  minimum 
foUc  acid  level  that  is  consistent  with 
that  established  for  enriched  flour,  such 
that  each  poimd  of  the  food  contains  0.7 
mg.  Because  com  meal  products  may  be 
used  as  substitutes  for  wheat  flour 
produds.  the  agency  believes,  as 
discussed  in  the  standards  of  identity 
proposal  (58  FR  53305  at  53308),  that 
consumers  exped  to  be  able  to  obtain 
the  same  levels  of  nutrients  from 
enriched  com  meals  as  irom  enriched 
wheat  flour.  FDA  is  also  establishing  an 
upper  limit  for  foUc  acid  addition  (i.e., 
1.0  mg/lb  which  is  approximately  50 
percent  higher  than  the  minimum 
fortification  level),  as  has  been  done  for 
the  added  B  vitamins.  The  upper  limit 
on  the  other  B  vitamins  is  intended  to 
prohibit  addition  of  excessive  amounts 
of  the  nutrient  and  to  ensure  uniformity 
in  composition  of  com  meals.  FDA  finds 
that,  for  the  same  reasons,  an  upper 


limit  on  the  addition  of  folic  acid  of  1 .0 
mg/lb  is  necessary. 

c.  Enriched  rice.  The  folic  acid 
content  of  rice  varies  from  0.008  mg/100 
g  (0.036  mg/lb)  for  white  rice  to  0.020 
mg/100  g  (0.090  mg/lb)  for  brown  rice 
(Ref.  7).  FDA  proposed  to  amend  the 
standard  of  identity  forenriched  rice  to 
provide  for  the  addition  of  not  less  than 
0.7  mg  and  not  more  than  1.4  mg  of  folic 
acid  per  pound  (58  FR  53305  at  53312). 
The  agency  also  noted  in  the  standards 
of  identity  proposal  that  rice  in  the 
United  States  may  be  enriched  by 
addition  of  a  powder  mixture  containing 
the  added  nutrients  or  by  use  of  a  rice 
premix  consisting  of  rice  kernels  coated 
with  a  concentrated  nutrient  mix.  When 
the  powder  enrichment  procedure  is 
used,  the  label  of  the  package  generally 
bears  a  statement  that  the  rice  should 
not  be  rinsed  before  or  drained  after 
cooking,  in  accordance  with 
§  137.350(c),  to  ensure  that  the  rice 
retains  the  added  nutrients.  However, 
the  agency  stated,  there  is  no  assurance 
that  these  instructions  are  being 
followed.  In  the  case  of  the  rice  premix, 
a  special  coating  is  applied  to  the  rice 
kernels,  so  that  the  added  nutrients  will 
not  be  washed  off  if  the  product  is 
rinsed  before  cooking.  Rice  coated  with 
the  premix  is  blended  with  unenriched 
rice  such  that  the  finished  enriched  rice 
product  will  contain  the  required 
minimum  levels  of  added  nutrients.  The 
agency  stated  that  the  proposed  range 
would  provide  flexibility  in  the 
production  of  the  enriched  rice  and 
ensure  that  the  food,  when  prepared  for 
consumption,  will  contain  the  required 
minimum  levels  of  nutrients. 

16.  According  to  comments  on  the 
standards  of  identity  proposal,  most 
enriched  rice  produced  in  this  country 
is  manufactured  using  the  powder 
procedure  to  add  nutrients.  A  comment 
stated  that  some  rice  processors  are  very 
concerned  about  the  addition  of  an 
enrichment  powder  mix  containing  folic 
acid  because  folic  acid  could  result  in 
off  colors,  taste,  and  aromas  in  the 
enriched  rice.  The  comment  maintained 
that  firms  fear  that  consumers  may 
reject  the  enriched  rice  product  if  it 
does  not  possess  the  usual  white  color. 
It  further  stated  that  processors  needed 
additional  time  to  conduct  research  on 
the  addition  of  folic  acid  to  rice. 

While  FDA  acknowledges  that  the 
provision  in  the  enriched  rice  standard 
for  the  addition  of  riboflavin  has  been 
stayed  because  of  objections  from  the 
industry  stating  that  riboflavin  addition 
results  in  a  yellow  discoloration  being 
imparted  to  the  rice  that  is  unacceptable 
to  consumers  (23  FR  1170,  Febmary  25, 
1958).  the  agency  has  not  received  any 
information  from  rice  processors  that 


demonstrates  that  addition  of  folic,  acid 
to  rice  will  result  in  off  colors,  taste,  or 
aromas  in  the  enriched  rice  product." 
Thus,  as  proposed,  the  agency  is 
amending  the  standard  of  identity  for 
enriched  rice  (§  137.350)  to  include  a 
range  for  the  folic  acid  fortification 
level,  0.7  mg/lb  to  1.4  mg/lb,  with  the 
lower  limit  being  consistent  with  the 
folic  acid  fortification  level  for  enriched 
wheat  flour.  FDA  concludes  that  u.se  of 
the  same  minimum  level  of  fortification 
is  appropriate  because  it  is  consistent 
with  the  Food  and  Nutrition  Board's 
recommendation  that  the  same 
restoration  level  be  used  for  wheat  flour, 
corn  products,  and  rice  (although  the 
Food  and  Nutrition  Board  only 
recommended  addition  at  restoration 
levels).  FDA  is  also  establishing  an 
upper  limit  for  folic  acid  fortification  of 
enriched  rice  of  1.4  mg/lb,  as  it  has  done 
with  other  enrichment  nutrients  added 
to  rice.  As  discussed  in  the  standards  of 
identity  proposal  (58  FH  53305  at 
53309),  the  upper  level  is  based  on  the 
way  that  rice  is  fortified  in  this  country. 

The  agency  recognizes  that 
manufacturers  will  need  time  to 
experiment  with  the  addition  of  folic 
acid  to  their  products.  FDA  is  providing 
approximately  2  years  from  the 
publication  date  of  this  final  rule  to 
allow  manufacturers  to  test  their  ability 
to  comply  with  the  new  requirements 
and  to  make  appropriate  label  changes. 

17.  One  comment  stated  that,  because 
the  powder-enriched  rice  suffers 
substantial  nutrient  loss  when  it  is 
washed  (as  rice  is  by  many  consumers), 
it  is  unlikely  that  folate  intakes  will 
increase  as  much  as  FDA  estimates.  The 
comment  suggested  that  the  agency 
should,  consequently,  increase  the 
fortification  level. 

FDA  disagrees  with  the  comment.  For 
those  consumers  who  wish  to  consume 
"enriched"  rice,  the  agency  has 
provided  requirements  in  the  standard 
of  identity  for  enriched  rice  to  ensure 
delivery  of  the  required  nutrients. 
Section  137.350(c)  requires  that 
enrichment  nutrients  be  present  in  the 
rice  in  such  form  and  at  such  levels  that 
if  the  enriched  rice  is  washed,  it 
contains  not  less  than  85  percent  of  the 
minimum  quantities  of  the  nutrients 
required  to  be  present  in  the  enriched 
rice.  If  they  are  not  present  in  such  form 
or  at  such  levels  to  comply  with  these 
minimum  requirements,  the  label  of  the 
enriched  rice  must  bear  the  statement 
"to  retain  vitamins  do  not  rinse  before 
or  drain  after  cooking"  immediately 
following  the  name  of  the  food.  In 
addition,  the  label  cannot  bear  cooking 
directions  that  call  for  washing  or 
draining  the  enriched  rice.  In  the  case 
of  precooked  enriched  rice,  the  package 


must  he  labeled  with  directions  for 
preparation  that,  if  followed,  will  avoid 
washing  away  or  draining  off 
enrichment  ingredients. 

As  discussed  above,  FDA  is  providing 
for  addition  of  folic  acid  at  the  level  of 
140  ng/100  g  of  the  enriched  cereal- 
grain  producrts.  The  agenc  y  has 
concluded  that  this  fortification  level  is 
necessary  to  help  ensure  that  the  total 
consumption  level  will  not  exceed  the 
recommended  daily  consumption  level 
of  1  mg  (or  1,000  ng).  To  minimize  the 
potential  losses  in  enrichment  nutrients 
in  rice,  the  agency  had  provided  for  a 
range  in  the  levels,  with  an  upper  limit 
that  is  twice  that  of  the  minimum  level 
required  to  be  present  in  the  rice.  Thus, 
rice  processors  who  use  the  powder- 
enrichment  procedure,  where  nutrient 
losses  would  be  expected  to  be  greater, 
will  be  able  to  use  a  level  of  enrichment 
nutrients  that  makes  it  likely  that 
consumers  will  receive  the  minimum 
levels  of  nutrients  required  to  be  in  the 
food. 

3.  Macaroni  and  Noodle  Products 

The  standards  of  identity  for  enriched 
macaroni  products  [^  139.115),  enriched 
nonfat  milk  macaroni  produces 
(§  139.122),  and  enriched  noodle 
products  (§  139.155),  and  the  cross- 
referenced  standards  of  identity  for 
enriched  vegetable  macaroni  products 
(§  139.135)  and  enriched  vegetable 
noodle  products  (§  139.165),  provide  for 
significantly  higher  levels  of  nutrient 
addition  than  the  related  Hour  standards 
of  identity  because  these  produds  are 
usually  cooked  in  a  large  amount  of 
water  that  is  usually  discarded  after 
cooking  and  before  consumption  of  the 
macaroni  and  noodle  products. 

18.  One  comment  asserted  that 
because  of  the  preparation  pro<;ess  for 
macaroni  and  noodle  products,  vitamin 
retention  data  are  absolutely  essential 
before  any  level  of  enrichment  can  be 
discussed.  Thus,  the  comment 
recommended  that  FDA  delay 
implementation  of  folic  acid 
fortifuation  of  cereal-grain  products 
until  more  concrete  information  is 
available  on  vitamin  retention  with 
cooking. 

FDA  is  not  delaying  the 
implementation  of  folic  acid 
fortification,  as  suggested  by  the 
comment,  because  of  the  need  to 
increase  the  folic  acid  levels  in  the  diets 
of  women  of  childbearingage.  The 
agency  recognizes  that  there  will  be 
losses  in  the  content  of  water  soluble 
vitamins  when  the  enriched  macaroni 
and  enriched  noodle  products  are 
cooked  in  water,  and  that  water  is 
drained  from  the  foods  before 
consumption  (Ref.  8).  The  agency  also 
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acknowledges  that  data  on  retention  of 
the  vitamins  (thiamin,  niacin,  and 
riboflavin)  required  to  be  added  to 
enrich  these  foods  are  limited,  and  (hat 
it  is  difBcuIt  to  make  inferences  as  to 
the  retention  of  added  folic  acid  when 
folic  acid  enriched  products  are  cooked 
in  water,  and  the  water  is  discarded. 
However,  there  are  some  data  to  suggest 
that  the  retention  rates  are  similar. 

According  to  a  study  conducted  by 
Ranhortra,  et  al.  CRef.  8),  on  the 
retention  rates  of  the  thiamin,  niacin, 
and  riboflavin  in  three  enriched  pasta 
products  (spaghetti,  noodles,  and 
macaroni),  at  least  50  percent  (75  to  77 
percent  on  average)  of  the  added 
nutrients  was  retained  after  cooking  in 
water  and  draining.  This  study  looked  at 
the  retention  of  the  naturally  occurring 
folate  in  the  pasta  products,  before  and 
after  cooking,  and  found  that  the 
retention  rate  was  77  to  79  percent. 
Based  on  this  data,  FDA  does  not  expect 
that  the  retention  rate  of  folic  acid  in 
these  products  would  be  significantly 
different  from  the  retention  rates  of  the 
other  B  vitamins. 

FDA  recognizes  that,  as  with  other 
grain  products,  manufacturers  will  need 
to  conduct  research  on  the  most 
effective  means  of  adding  folic  acid  and 
of  ensuring  that  the  added  foUc  acid 
will  be  available  in  the  finished  food. 
Such  studies  will  need  to  focus  on  not 
only  the  method  of  adding  the  nutrient 
but  also  on  the  stability  of  the  vitamin 
during  usual  conditions  of  distribution 
and  storage.  The  agency  notes  that 
similar  studies  were  required  when  FDA 
established  requirements  for  the 
addition  of  the  other  B  vitamins  to 
enriched  cereal-grain  products.  In 
addition  to  studies,  it  may  be  necessary 
for  manufacturers  to  develop  label 
instructions  on  how  the  product  should 
be  prepared,  e.g.,  instructions  on 
limiting  the  amount  of  water  to  be  used 
in  its  preparation  or  cooking  time,  and 
on  whether  the  cooked  food  can  be 
rinsed  without  loss  of  nutrients  before 
serving,  to  ensure  maximum  retention  of 
foUc  acid  and  the  added  water  soluble 
nutrients. 

FDA  is  requiring  the  addition  of  folic 
acid  to  macaroni  and  noodle  [n-oducts  in 
the  same  proportion  as  it  is  requiring 
such  addition  to  enriched  flour,  except 
that  the  required  level  (expressed  in 
terms  of  a  range)  will  be  approximately 
25  percent  hi^er  for  macaroni  and 
noodle  products  than  the  required  level 
of  folic  acid  that  is  to  be  added  to  flour. 
This  25-percent  increment  is  consistent 
with  the  requirements  for  the  other 
added  nutrients  (thiamin,  riboflavin, 
niacin,  and  iron)  in  the  enriched 
macaroni  and  noodle  products 


standards,  compared  to  those  in  the 
standards  of  identity  for  flourproducts. 

Accordingly,  as  proposed,  FDA  is 
requiring  that  the  enriched  macaroni 
and  noodle  products  contain  from  0.9  to 
1.2  mg/lb  of  folic  acid. 

G.  Effective  Date 

19.  Many  comments  expressed 
concern  over  the  statement  in  the 
standards  of  identity  proposal  that  the 
final  rule  would  become  effective  1  year 
after  publication.  The  comments  stated 
that  it  would  be  difficult  and 
impractical  to  synchronize  the  addition 
to  a  food  of  a  folic  acid-fortified 
enriched  cereal-  grain  product  with  the 
availability  of  revised  labels  for  that 
food  that  declare  folic  acid  in  the 
ingredient  statement.  These  comments 
pointed  out  that  enrichment  nutrients 
are  generally  not  added  to  each 
separately  labeled  product  but  are 
added  to  thousands  of  pounds  of  floiu 
at  the  flour  mill,  the  flour  is  sold  to 
other  manufacturers  as  an  ingredient, 
and  then  this  ingredient  is  used  in  many 
different  products.  Thus,  the  comments 
asserted  that  as  a  matter  of  economic 
necessity,  the  enrichment  of  all  these 
products  occurs  at  the  same  time, 
regardless  of  the  availability  of  new 
labeling.  One  comment  recommended 
that  FDA  establish  an  effective  date  of 
at  least  2  years  from  the  date  of 
publication  of  the  final  rule.  The 
comment  asserted  that  a  2-year  period 
would  allow  adequate  time  to 
incorporate  changes  on  labels  of  slower 
moving  products  as  well  as  products 
with  higher  retail  turn  rates.  Thus,  the 
comment  continued,  existing  packaging 
inventory  could  be  used,  thereby 
reducing  the  cost  impact  of  the 
regulation.  Another  comment  suggested 
a  "phase-in"  period  of  at  least  3  years 
or,  in  the  alternative,  an  effective  date 
consistent  with  the  next  uniform 
effective  date,  whichever  is  later,  hi 
support  of  the  suggestion,  the  comment 
asserted  that  a  "phase-in"  period  would 
allow  label  changes  to  take  place 
concurrent  with  the  folic  acid  addition 
on  a  product-by-product  basis.  In 
addition,  the  comment  contended,  such 
action  would  allow  manufacturers  to 
exhaust  their  current  label  inventory 
and  reduce  the  economic  impact  of  the 
regulation.  Moreover,  the  comment 
continued,  additional  time  is  needed  for 
analytical  testing  for  declaration  of  folic 
acid  in  nutrition  labeling. 

FDA  acknowledges  the  concerns 
raised  in  these  comments  regarding 
label  changes  that  must  accompany  the 
addition  of  folic  acid  to  enriched  cereal- 
grain  products  and  to  foods  in  which 
these  products  are  used  as  ingredients. 
FDA  is  persuaded  by  the  concerns 


raised  in  the  comments  to  establish  an 
effective  date  that  will  provide 
manufacturers  with  time  to  implement 
the  label  and  formulation  changes 
required  by  the  amendments  established 
in  this  final  rule.  The  agency  agrees 
with  the  comment  that  suggested  that 
FDA  establish  an  effective  date  of  at 
least  2  years  from  the  date  of 
publication  of  the  final  rule.  A  2-year 
period  would  allow  manufacturers  time 
to  exhaust  current  packaging  inventory, 
add  foUc  acid  to  their  statement  of 
ingredients  and  the  nutrition  fects  panel 
as  other  changes  are  made  to  update 
package  labeling,  and  subsequently 
ensure  that  packaging  is  available  that 
accurately  reflects  the  addition  of  folic 
acid  to  their  products.  Furthermore,  the 
agency  points  out  that  a  2-year  period  is 
consistent  with  the  amount  of  time 
given  for  implementation  of  the 
Nutrition  Labeling  and  Education  Act 
(NLEA)  requirements.  Thus,  the 
effective  date  of  this  final  rule  will  be 
January  1, 1998.  The  agency  notes, 
however,  that  compliance  with  the 
requirements  established  in  this  final 
rule  may  begin  immediately,  provided 
that  the  label  accurately  reflects  that 
folic  acid  has  been  added  to  the 
product.  Furthermore,  the  agency  will 
not  object  to  the  use  of  stickers  to  bring 
a  product  label  into  compliance  with 
the  ingredient  labeling  and  nutrition 
labeling  provisions.  The  agency  notes, 
however,  that  unless  the  standardized 
food  bears  a  claim  about  folate,  the 
declaration  of  folate  in  the  nutrition 
label  is  voluntary. 

20.  A  few  comments  that  raised 
concern  about  label  changes  that  must 
accompany  the  addition  of  folic  acid 
suggested  that  the  agency  permit  folic 
acid  to  be  added  to  the  product  without 
requiring  declaration  in  the  ingredient 
statement.  One  comment  contended  that 
there  was  no  safety  issue  regarding  folic 
acid  that  would  require  its  declaration 
on  the  label. 

Traditionally,  the  agency  has  not 
permitted  manufacturers  who  change 
their  formulas  by  adding  or  deleting 
ingredients  to  use  noncompliant  labels. 
Furthermore,  as  discussed  in  response 
to  the  previous  comment,  the  agency  is 
establishing  an  effective  date  in  this 
final  rule  that  will  provide  industry 
ample  time  to  ensure  that  products 
enriched  with  folic  acid  are  labeled  in 
compliance  with  the  regulations. 

In  response  to  the  argument  that  the 
addition  of  folic  add  need  not  be 
declared  because  it  does  not  raise  a 
safety  issue,  the  agency  advises  that  the 
act  requires  that  all  foods  fabricated 
from  two  or  more  ingredients  declare 
each  of  its  ingredients  by  common  or 
usual  name  in  a  list  of  ingredients.  This 


requirement  applies  without  regard  to 
whether  there  is  a  safety  issue  regarding 
the  food.  Consequently,  the  agency  has 
not  been  persuaded  by  the  comments  to 
permit  the  addition  of  folic  acid  to  foods 
without  also  requiring  that  folic  acid  be 
declared  in  ingredient  labeling. 

III.  Economic  Impact 

FDA  has  examined  the  impacts  of  this 
final  rule  to  require  the  addition  of  folic 
acid  to  enriched  cereal-grain  products 
that  conform  to  a  standard  of  identity  as 
required  by  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
654)  requires  the  analysis  of  options!  for 
regulatory  relief  for  small  businesses. 
FDA  finds  that  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  In 
compHance  with  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
biisi  n6ss6s* 

On  October  14,  1993  (58  FR  53305  at 
53309),  FDA  published  an  economic 
impact  analysis  of  the  proposed 
requirements  under  the  previous 
Executive  Order  (E.O.  12291).  In  the 
analysis,  the  agency  evaluated  the 
following  regulatory  options: 

1.  Improve  dietary  practices  among 
women  of  childbearing  age. 

2.  Require  fortification  with  folic  acid 
at  140  (4^100  g. 

3.  Require  fortification  with  folic  acid 
at:  (a)  A  lower  level,  specifically  70  jig/ 
100  g;  or  (b)  a  higher  level,  specifically 
350  Mg/100  g. 

In  response  to  the  standards  of 
identity  proposal,  the  agency  received 
several  comments  that  provided 
information  that  has  altered  its 
economic  impact  analysis.  Costs  and 
benefits  for  each  of  the  regulatory 
options  are  examined  below. 

A.  Costs 

Cost  estimates  are  revised  first  for 
fortification  at  140  ng/100  g  followed  by 
the  cost  estimates  for  fortification  at  70 
^g/100  g  and  350  Mg/100  g. 

1.  Require  Fortification  With  Folic 
Acid  at  140  Mg/100  g 

Costs  of  fortifying  with  folic  acid  at 
140  Mg/100  g  include  health  costs  and 
reformulation  costs. 


a.  Health  costs.  Potential  health  costs 
of  this  regulatory  option  include  the 
costs  of  neurologic  disease  associated 
with  masking  of  the  anemia  of  vitamin 
Bi2  deficiency.  Several  studies  have 
found  that  folic  acid  can  mask  the 
anemia  of  vitamin  B12  deficiency  at 
levels  as  low  as  250  Mg/day.  Although 
there  is  no  scientific  consensus  on  the 
percentage  of  diagnoses  of  vitamin  B12 
deficiency  anemia  that  would  be 
complicated  by  folate  intake  at  this 
level,  the  agency  has  determined  that 
adverse  health  effects  are  not  significant 
until  folate  intake  reaches  1  mg/day.  In 
the  proposal,  FDA  tentatively  concluded 
that  the  140  j^/100  g  level  for 
fortification  of  enriched  cereal  grain 
products  was  the  most  appropriate  level 
based  on  a  regulation  that  would  have 
required  that  fortification  of  all  breakfast 
cereals  be  limited  to  100  Mg  folic  acid/ 
serving.  This  limitation  was  proposed 
under  a  separate  fopd  additive, 
regulation  published  elsewhere  in  the 
same  Federal  Register  (53  FR  53312). 
With  this  option,  140  Mg/100  g,  FDA 
preliminarily  concluded  that  intake  of 
persons  in  the  target  and  nontarget 
populations  would  remain  below  1  mg/ 
day. 

Comments  submitted  in  response  to 
the  proposal  to  limit  breakfast  cereals  to 
100  Mg  folic  acid/serving  persuaded  the 
agency  to  allow  breakfast  cereals  to 
continue  to  contain  up  to  400  Mg  folic 
acid/serving.  If  all  breakfast  cereals  were 
fortified  at  the  level  of  400  Mg/serving, 
some  high  end  consumers  could 
consume  more  than  1  mg  folate/day. 
However,  most  cereals  currently  are 
fortified  at  a  level  of  100  Mg/serving  (25 
percent  of  the  reference  daily  intake 
(RDI))  and  only  an  estimated  5  percent 
of  breakfast  cereals  fortify  at  a  level  of 
400  iig  (100  percent  of  the  RDI). 

Further,  it  is  unlikely  that 
manufacturers  of  breakfast  cereals  will 
increase  the  folic  acid  level  in  cereals 
from  100  Mg/serving  to  400  Mg/serving. 
Since  most  breakfast  cereals  that  contain 
at  least  40  Mg/serving  (10  percent  of  the 
RDI)  of  folic  acid  can  now  make  health 
claims  (if  all  other  criteria  are  met), 
manufacturers  have  no  incentive  to 
reformulate  from  100  Mg  to  40D  ^  per 
serving  and  incur  reformulation  costs. 

There  are  a  number  of  confounding 
uncertainties  that  make  it  difficult  to 
estimate  the  potential  health  costs  of 
folic  acid  fortification  of  enriched  grain 
products  (Ref.  9).  These  include: 

1.  Current  intakes  estimated  from  food 
consumption  survey  data  may 
underestimate  actual  intakes  due  to 
underreporting  of  food  intake; 

2.  The  folate  content  of  foods  may  be 
underestimated  due  to  methodologic 
difficulties; 


3.  Good  data  on  the  di.stribution  of 
dietary  supplement  intake  are  not 
available: 

4.  Estimates  of  masking  of  anemia 
(with  subsequent  progression  of 
neurologic  symptoms)  based  on 
enumerating  only  those  as.socia1ed  with 
pernicious  anemia  would  underestimate 
potential  adverse  effects  because  all 
vitamin  Bi:  deficiencies  may  lead  to 
neurologic  problems;  and 

5.  It  is  difficult  to  predict  effects  of 
changes  in  dietary  pallems  that  occur 
simultaneously  with,  but  independently 
of,  this  regulation.  Such  changes  may  be 
the  result  of  educational  efforts  by 
various  organizations,  physicians,  and 
health  care  providers  or  in  response  to 
health  claims. 

The  last  factor  is  particularly 
problematic.  Recent  surveys  have 
shown  a  growing  awareness  of  the  value 
of  increased  folate  intake  among  both 
the  population  as  a  whole  and. 
specifically,  among  women  of 
childbearing  age.  From  1994  to  1995, 
awareness  of  the  problems  associated 
with  insufficient  folic  acid  intake  grew 
from  28  to  44  percent  among  women  of 
all  ages  (Ref.  10).  As  awareness  grows, 
it  is  likely  that  folic  acid  intake  will 
increase  in  the  target  group.  In  addition, 
new  label  claims  allowed  by  the  final 
rule  for  health  claims  on  the  association 
between  folate  intake  and  a  reduced  risk 
of  NTD's  are  also  expected  to  increase 
folic  acid  intake  among  women  of 
childbearing  age.  However,  the  survey 
mentioned  above  also  showed  that  such 
awareness  is  strongly  positively 
correlated  with  education,  so  that  these 
messages  may  not  reach  less  well- 
educated  women  in  the  population. 

In  the  folic  acid  health  claims 
proposal.  FDA  tentatively  found  that 
there  were  several  nontarget  groups 
whose  intake  levels  of  folate  may 
approach  1  mg/day  (intakes  >  800  Mg/ 
day)  with  a  level  of  140  Mg/day  and  use 
of  dietary  supplements.  These  include 
individuals  in  groups  including 
children  4  through  10  years  of  age  and 
males  11  through  18,  19  through  50.  and 
51+  years  of  age.  Individuals  at  risk  of 
pernicious  anemia  include  both  males 
and  females  over  51  and  Hi.spanic 
females  ages  40  and  above.  The  largest 
group  at  potential  risk  includes  males 
over  51  who  take  dietary  supplements. 
In  order  to  be  at  risk  of  potential  adverse 
effects  from  consuming  greater  than  1 
mg  folate/day  individuals  must:  (1) 
Consume  an  excessive  amount  of  folic 
acid  through  .some  combination  of 
supplements  containing  folic  acid  and 
consumption  of  fortified  enriched  grain 
products  and  other  products  containing 
folic  acid;  and  (2)  have  low  vitamin  Bi: 
status  or  have  vitamin  B12  deficiency. 
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Because  of  the  difficulties  mentioned 
above,  it  is  not  possible  to  estimate  the 
number  of  people  in  the  high  risk 
subgroup  who  fit  all  of  these  categories. 
However,  me  such  attempt  has  been 
made  between  the  time  of  the  standards 
of  identity  proposal  and  this  final  rule. 
In  this  analysis,  Romano  et.  aL  made  the 
following  assumptions: 

1.  The  annual  incidence  of  pernicious 
anemia  is  9.5  to  16.7  per  100,000 
persons  (based  on  two  European 
population-based  studies); 

2.  With  low  level  fortification,  5  to  10 
percent  of  these  patients  would  receive 
enough  folic  acid  to  mask  the  anemia  of 
vitamin  B12  deficiency;  and 

3.  Between  "24  and  26  percent  of 
patients  with  pernicious  anemias  whose 
anemias  respond  to  fohc  acid  develop 
neurologic  signs"  (Ref.  11). 

Based  cm  these  assiunptions,  the 
authors  estimated  that  approximately 
500  people  per  year  would  develop 
neurologic  disease  as  a  result  of  low 
level  folic  acid  fortification.  Other 
authors  contend  that  this  estimate  may 
considerably  understate  the  number  of 
cases  (Ref.  12).  On  the  other  hand,  one 
uncertainty  not  acknowledged  by  this 
analysis  is  that  this  rule  may  create  a 
maiket  for  cereal-grain  products  that  are 
not  "enriched."  A  nonstandardized 
cereal-grain  product  could  be  produced 
that  was  not  labeled  as  being  enriched 
with  folate  (although  it  could  have  other 
vitamins  and  minerals  added  and  be 
labeled  to  reflect  this  fact)  and  could  be 
marketed  to  people  at  risk  of  vitamin  B12 
deficiency.  If  such  a  market  developed, 
and  at-risk  persons  were  encouraged  to 
consume  products  not  enriched  with 
folic  acid,  this  problem  might  be 
reduced.  In  addition,  sale  to  high  risk 
subgroups  of  nonstandardized  products 
such  as  whole  wheat  breads  (mentioned 
earlier  in  this  preamble)  which  do  not 
need  to  be  enriched,  may  increase  as  a 
result  of  this  rule. 

Another  uncertainty  that  would 
reduce  the  number  of  cases  of  masked 
anemia,  mentioned  by  one  comment,  is 
the  percentage  of  cases  of  B12  deficiency 
that  could  be  discovered  with  routine 
population  screening.  If  such  tests  were 
performed  proactively,  Btz  deficiencies 
might  be  identified  before  neurologic 
symptoms  developed. 

In  addition,  it  is  not  clear  whether  the 
European  population-based  studies  that 
reported  the  annual  incidence  of 
diagnosed  pernicious  anemia  are 
relevant  to  the  U.S.  population.  Some 
population  groups  in  the  United  States 
(e.g..  African-American  women)  appear 
to  experience  an  earlier  age-at-onset  of 
pernicious  anemia  than  occurs  with 
pernicious  anemia  in  Northern 


European  countries,  which  are 
predominantly  Caucasian  populations. 

Although  not  able  to  estimate  an 
absolute  number,  FDA  has  calculated  a 
cost  per  case  of  neurologic  symptoms 
resulting  from  masking  of  the  anemia  of 
pernicious  anemia  so  that  a  break-even 
point  may  be  calculated  at  which  point 
benefits  would  equal  the  costs.  The  cost- 
per-illness  will  be  calculated  using  the 
sum  of  medical  costs  and  the  cost  of  lost 
utility.  The  majority  of  medical  costs, 
which  include  costs  for  physicians, 
other  hospital  services,  and  drugs,  are 
normally  paid  by  insurance  such  that 
estimates  based  on  willingness-to-pay  to 
avoid  death  would  not  be  likely  to  be 
included.  Other  utility  losses,  including 
death,  pain  and  suffering,  immobility, 
and  lost  productivity  associated  with 
morbidity,  are  calculated  as  a  function 
of  the  willingness-  to-pay  (WTP)  to 
avoid  death.  Thus,  for  example,  each 
day  of  morbidity  is  a  day  spent  in  less 
than  perfect  health  engendering  some 
utility  loss.  That  is,  each  day  of  illnesses 
is  somewhere  between  a  day  of  full 
utility,  1,  and  death,  0.  Because  WTP  to 
avoid  death  does  not  include  the 
medical  expenditures  mentioned  above, 
these  costs  are  calculated  separately. 

The  expected  utility  loss  estimates 
were- calculated  in  the  preliminary 
economic  impact  analysis  (the  PRLA)  in 
the  standards  of  identity  proposal.  The 
most  common  symptoms  of  a  delay  in 
the  diagnosis  of  vitamin  B12  deficiency 
are  permanent  paresthesia  (numbness  or 
tingling)  in  the  hands  or  feet  and  ataxia 
(inability  to  coordinate  voluntary 
muscular  movements). 

In  the  standards  of  identity  proposal, 
FDA  estimated  the  cost  per  case  to  be 
approximately  $.538,000  (Ref.  13).  This 
estimate  was  calculated  using  weighted 
probabilities  of  a  mild  (95  percent)  and 
a  severe  case  (.S  percent)  and  the  value 
of  expected  utility  loss  per  case  of 
neurologic  disability.  For  each  state, 
mild  and  severe,  a  health  status  value 
was  calculated  that  related  the  state  to 
a  day  of  "perfect  health".  Thus,  a  person 
with  a  mild  case  of  neurologic  disability 
is  calculated  to  enjoy  only  70  percent  of 
the  utility  per  day  as  that  of  a  person  in 
a  perfectly  healthy  state.  For  a  more 
severe  case  it  would  be  approximately 
50  percent  (Ref.  14).  Using  the  likely 
duration  of  each  illness,  the  utility  loss 
from  a  severe  neurologic  disability  was 
found  to  be  equivalent  to  a  loss  of  5.56 
perfect-health  years.  From  the  value  of 
a  perfect  health  year,  $138,889  (Ref.  14), 
the  value  of  expected  utility  loss  per 
case  of  mild  neurologic  disability  was 
estimated  to  be  $525,598.  The  utility 
loss  due  to  severe  neurologic  disability 
was  estimated  in  a  similar  fashion  to  be 
$772,598  per  case.  The  weighted  value 


(based  on  likelihood  of  a  mild  versus 
severe  case)  of  a  case  of  masked 
pernicious  anemia  leading  to  permanent 
adverse  health  effiects  was  calculated  as 
the  weighted  mean:  (0.95  x  525,598)  + 
(0.05  X  772,598)  =  $537,948. 

In  addition  to  utility  costs,  hospital 
costs  of  neurologic  effects  due  to 
pernicious  anemia  have  been  estimated 
by  Romano  et  al.  (Ref.  11).  In  this  study, 
each  neurologic  case  requires 
hospitalization  once  for  an  average 
duration  of  16  days  at  $867/day.  After 
factoring  in  physician  services  and  other 
direct  and  indirect  costs,  the  total  direct 
outlay  cost  of  neurologic  disease  as  a 
result  of  folic  acid  fortification  was 
estimated  to  be  $33,000  per  case  (Ref. 
11).  Total  costs  per  case  are  thus 
calculated  to  be  $570,000. 

However,  as  mentioned  in  Romano  et 
al.,  the  cost  estimate  may  be  too  high 
because  these  estimates  assume  that  all 
neurologic  disease  would  be  severe,  and 
mild  cases  may  not  require 
hospitalization  (Ref.  11).  In  addition, 
this  estimate  may  be  too  high  if  there 
were  routine  population  wide  screening 
for  vitamin  B12  deficiency,  although  this 
is  not  currently  occiuring  nor  is  it  likely 
to  be  instituted.  At  the  same  time, 
however,  the  estimate  may  be  too  low  if 
a  case  leads  to  later  complications  or  to 
the  need  for  lifelong  skilled  nursing  care 
(Ref.  11). 

These  costs,  lost  utility  and  hospital 
costs,  are  not  annual  costs.  Once 
someone  has  experienced  permanent 
adverse  health  effects  from  masked 
pernicious  anemia,  that  person  ought 
not  to  be  included  in  the  costs  estimated 
for  subsequent  years,  since  the 
discounted  value  of  their  permanent 
adverse  health  effiscts  has  already  been 
calculated  and  attributed  to  the  first 
year.  Any  costs  in  subsequent  years 
would  involve  only  those  entering  the 
at-risk  age  pool. 

b.  Other  health  costs.  FDA  is  aware  of 
the  potential  for  other  health  problems 
resulting  from  increased  long-term 
intakes  of  folic  acid  but  has  no  data  with 
which  to  quantify  these  costs. 

c.  Reformulation  costs.  Reformulation 
costs  associated  with  this  option  were 
estimated  in  the  proposal  to  be  $27 
million  for  the  first  year.  The  cost  of 
adding  the  required  folic  acid  is 
approximately  $4  million  per  year.  The 
cost  of  testing  was  estimated  to  be  about 
$2.5  million  per  year  and  the  cost  of  the 
required  label  changes  $20  million.  FDA 
will  use  these  costs  for  this  final  rule  as 
no  comments  were  received  on  this  part 
of  the  analysis. 

In  addition,  some  countries,  such  as 
Canada,  do  not  allow  folic  acid 
fortification  of  these  products.  Thus, 
this  option  would  require  that  separate 


production  runs  be  made  for  fortified 
products  exported,  to  and  imported 
from,  these  countries.  This  requirement 
may  preclude  some  manufacturers  from 
the  export  market.  None  of  the 
comments  provided  information  that 
would  assist  in  determining  the  costs  of 
having  different  international 
requirements. 

2.  Costs  of  Requiring  Fortification  With 
Folic  Acid  at  Either  70  ng/100  g  or  350 
jig/lOOg 

The  total  cost  of  the  option  to  fortify 
at  70  (ig/100  g  in  the  first  year  was 
estimated  in  the  proposal  to  be  $25 
million  plus  the  cost  of  separate 
production  runs  for  these  products 
exported  to  and  imported  from  certain 
foreign  countries.  For  the  option  of 
fortifying  with  folic  acid  at  350  ^g/100 
g,  the  PRIA  estimated  a  cost  of  $1.88 
billion  annually. 

With  the  latter  option,  the  folate 
intake  of  some  consumers  at  risk  of 
vitamin  B12  deficiency  (including 
pernicious  anemia)  would  be  raised  to 
levels  exceeding  1  mg  per  day.  One 
comment  to  the  proposal  said  that  the 
estimated  health  costs  of  fortifying  at 
this  (higher)  level  were  unrealistically 
high  as  FDA  had  failed  to  take  into 
account  that  each  subsequent  year 
should  only  account  for  new  cases  (Ref. 
11).  Because  of  the  problems  with 
estimating  numbers  of  [>eople  who  will 
become  ill  at  either  level,  FDA  will  not 
quantify  these  costs. 

Reformulation  costs.  In  the  proposal, 
the  cost  of  the  folic  acid  required  to 
fortify  at  350  pg/lOO  g  was  estimated  to 
be  approximately  $10  million  per  year. 
The  cost  of  testing  was  estimated  to  be 
$2.5  million  and  die  cost  of  the  required 
label  changes  was  estimated  to  be  $20 
million. 

B.  Benefits 

1.  Require  Fortification  with  Folic  Acid 
at  140  (ig/lOO  g 

The  primary  benefit  of  this  option  is 
a  reduction  in  the  niunber  of  infants 
bom  with  NTD's  each  year.  In  addition, 
a  possible  benefit  will  be  a  reduction  in 
c^iovascular  diseases  from  intake  of 
increased  folate.  However,  there  is  still 
tremendous  uncertainty  with  respect  to 
the  latter  effect  (for  a  more  complete 
discussion,  see  folic  acid  food  additive 
document  published  elsewhere  in  this 
Federal  Register). 

Based  on  a  synthesis  of  information 
from  several  studies,  including  those 
which  used  multivitamins  containing 
folic  acid  at  a  daily  dose  level  of  S  0.4 
rag,  it  was  inferred  that  folic  acid  alone 
at  levels  of  0.4  mg  per  day  will  reduce 
the  risk  of  NTD's.  This  conclusion  was 


based  on  two  studies,  one  from  a  high 
risk  population  (Hungary)  with  a  small 
number  of  subjects  that  was  found  to  be 
100  percent  effective  and  another  from 
a  study  that  showed  zero  risk  reduction 
in  a  low  prevalence  population 
(California  and  Illinois).  From  these 
studies,  the  PHS  estimated  a  reduction 
of  50  percent  of  the  number  of  NTD's  in 
the  United  States.  Other  studies 
evaluated  by  PHS  varied  in  their  results. 
A  possible  explanation  for  the  lack  of 
effectiveness  was  that  studies  were 
conducted  in  populations  with  a  low 
prevalence  of  NTD's  which  may  not 
have  had  a  folate-related  subset  of 
NTD's. 

In  a  study  by  Shaw  et  al.,  the 
reduction  in  NTD  risk  associated  with 
folate  intake  is  consistent  with  other 
studies,  but  the  reduced  risk  was  found 
to  be  specific  to  particular  subsets  of  the 
population,  primarily  non-Hispanic 
women  and  women  whose  education  ,. 
did  not  exceed  high  school  (Ref.  15).  For 
Hispanic  women,  the  risk  reduction  was 
approximately  10  percent.  In  a  study  by 
Romano  et.  al.,  the  50  percent  estimate 
of  reduced  risk  of  NTD's  was  used  with 
literature-based  sensitivity  limits  of  67 
percent  (Ref  16)  and  20  percent  (Refs. 
11  and  17). 

In  the  proposal,  FDA  estimated  that 
under  the  140  Mg/100  g  option,  116 
NTD's  per  year  would  be  prevented  (50 
percent  reduction).  Initiation  of  this 
option  was  also  estimated  to  prevent  an 
additional  25  infant  deaths  each  year. 
Total  benefits  of  this  option  were 
estimated  to  be  between  $651  and  $788 
million  per  year. 

There  is  no  consensus  on  the  dose- 
response  relationship  between  folate 
intake  and  the  reduction  in  risk  of 
NTD's.  However,  using  a  lower  bound  of 
10  percent  and  an  upper  bound  of  a  50 
percent  reduction  in  NTD's,  the 
estimated  reductions  in  total  cases 
would  be  between  25  (5  deaths)  and  125 
(27  deaths)  resulting  in  quantified 
benefits  ranging  from  $220  to  $700 
million. 

2.  Require  Fortification  with  Folic  Acid 
at  70  Mg/100  g  and  350  Mg/100  g 

a.  70  (ig/lOO  g.  The  benefit  of 
requiring  fortification  of  these  products 
at  70  ng/lOO  g  was  estimated  in  the 
proposal  to  be  between  $326  and  $394 
million.  Using  the  sensitivity  limits 
mentioned  above,  10  to  50  percent  of 
the  estimated  benefits  would  range  from 
$110  to  $346  million. 

b.  350  ng/100  g.  The  benefit  of 
requiring  fortification  of  these  products 
at  350  n^lOO  g  is  estimated  to  be 
between  $550  million  and  $1.4  billion. 
This  option  is  the  only  option  that 
would  generate  significant  health  costs. 


C.  Conclusion 

In  accordance  with  Executive  Order 
12866,  the  agency  has  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  this  rule,  if  issued, 
will  not  be  an  economically  significant 
rule  as  defined  by  that  order. 

The  cost  of  this  final  rule  in  the  first 
year  is  estimated  to  be  approximately 
$27  million  which  includes  the  cost  of 
relabeling,  testing,  and  fortification.  In 
addition,  there  may  be  some  health 
costs  associated  with  neurologic 
symptoms  resulting  from  masking  the 
anemia  of  vitamin  B12  deficiency  as  well 
as  the  cost  of  separate  production  runs 
for  products  exported  to  and  imported 
from  certain  foreign  countries.  The  cost 
of  the  proposed  action  in  each  year  after 
the  first  year  should  be  approximately 
25  percent  of  the  first  year  cost.  The 
benefits  are  estimated  to  be  between 
$220  and  $700  million  per  year.  Using 
a  value  of  $570,000  per  case  of  masked 
pernicious  anemia  resulting  in 
neurologic  damage,  the  break-even 
number  of  these  cases  at  which  costs 
would  equal  benefits  would  fall 
between  386  and  1.228. 

Although  reformulation  costs  of  this 
option  are  approximately  $27  million, 
the  cost  per  firm  is  expected  to  be  very 
small.  Therefore,  in  accordance  with  the 
Regulatory  Flexibility  Act.  FDA  has 
determined  that  this  rule  will  not  have 
an  adverse  imjjact  on  a  substantial 
number  of  small  businesses. 

rv.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday 
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List  of  Subjects 

21  CFHPart  136 

Bakery  products.  Food  grades  and 
standards. 

21  CFR  Part  137 

Cereals  (food).  Food  grades  and 
.standards. 

21  CFR  Part  139 

Food  grades  and  standards. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  parts  136. 
137,  and  139  are  amended  as  follows: 

PART  136— BAKERY  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  136  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  403,  409,  701, 
721  of  thn  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341.  ,343,  348,  371,  379e). 

2.  Section  136.11.')  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 36. 11 5    Enriched  bread,  rolls,  and  buns. 

(a)*   *   * 

(1)  Each  such  food  contains  in  each 
pound  1.8  milligrams  of  thiamin,  1.1 
milligrams  of  riboflavin,  15  milligrams 
of  niacin,  0.43  milligrams  of  folic  acid, 
and  12.5  milligrams  of  iron. 


PART  137— CEREAL  FLOURS  AND 
RELATED  PRODUCTS 

3.  The  authority  citation  for  21  CFR 
part  137  continues  to  read  as  follows: 

Authority:  Sees.  201.  401,  403,  409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341.  343,  348,  371,  379e).- 

4.  Section  137.165  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 37. 1 65    Enriched  flour. 

*         «         *         *         * 

(a)  It  contains  in  each  pound  2.9 
milligrams  of  thiamin,  1.8  milligrams  of 
riboflavin,  24  milligrams  of  niacin,  0.7 
milligrams  of  folic  acid,  and  20 
milligrams  of  iron. 

*  *  *  *  n 

5.  Section  137.185  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 37. 1 85    Enriched  self-rising  flour. 

*  *  *  A  * 

(a)  It  contains  in  each  pound  ?  9 
milligrams  of  thiamin,  1  8  milligrams  of 
ribollavin,  24  milligrams  of  niacin,  0.7 
milligrams  of  folic  acid,  and  20 
milligrams  of  iron. 


6.  Section  137.235  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 37.235    Enriched  corn  grits. 

(a)  *  *  * 

(1)  It  contains  in  each  pound  not  less 
than  2.0  milligrams  (mg)  and  not  more 
than  3.0  mg  of  thiamin,  not  less  than  1.2 
mg  and  not  more  than  1,8  mg  of 
riboflavin,  not  less  than  16  mg  and  not 
more  than  24  mg  of  niacin  or 
niacinamide,  not  less  than  0.7  mg  and 
not  more  than  1.0  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
26  mg  of  iron  (Fe); 
***** 

7.  Section  137.260  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 37.260    Enriched  corn  meals. 

(a)  *  *  * 

(1)  It  contains  in  each  pound  not  less 
than  2.0  milligrams  (mg)  and  not  more 
than  3.0  mg  of  thiamin,  not  less  than  1.2 
mg  and  not  more  than  1.8  mg  of 
riboflavin,  not  less  than  16  mg  and  not 
more  than  24  mg  of  niacin  or 
niacinamide,  not  less  than  0.7  mg  and 
not  more  than  1.0  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
26  mg  of  iron  (Fe); 
***** 

8.  Section  137.305  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§137.305    Enriched  farina. 

(a)  *  *  * 

(1)  It  contains  in  each  pound  not  less 
than  2,0  milligrams  (mg)  and  not  more 
than  2.5  mg  of  thiamin,  not  less  than  1.2 
mg  and  not  more  than  1.5  mg  of 
riboflavin,  not  less  than  16.0  mg  and  not 
more  than  20.0  mg  of  niacin  or 
niacinamide,  not  less  than  0.7  mg  and 
not  more  than  0.87  mg  of  folic  acid,  and 
not  less  than  13.0  mg  of  iron  (Fe). 
*        «        *        *        * 

9.  Section  137.350  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§137.350    Enriched  rice. 

(a)  *   *  -* 

(1)  Not  less  than  2.0  milligrams  (mg) 
and  not  more  than  4.0  mg  of  thiamin, 
not  less  than  1.2  mg  and  not  more  than 
2.4  mg  of  riboflavin,  not  less  than  16  mg 
and  not  more  than  32  mg  of  niacin  or 
niacinamide,  not  less  than  0.7  mg  and 
not  more  than  1.4  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
26  mg  of  iron  (Fe). 


PART  139-MACARONI  AND  NOODLE 
PRODUCTS 

10.  The  authority  citation  for  21  CFR 
part  139  continues  to  read  as  follows: 

Authority:  Sees.  201, 401, 403, 409,  701, 
721  of  the  Federal  Food,  Drug,  and  CosmeUc 
Act  (21  U.S.C.  321.  341,  343,  348,  371,  379e). 

11.  Section  139.115  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§139.115    EnrtclMd  macaroni  products. 

(a)*  *  * 

(1)  Each  such  food  contains  in  each 
pound  not  less  than  4.0  milligrams  (mg) 
and  not  more  than  5.0  mg  of  thiamin, 
not  less  than  1.7  mg  and  not  more  than 
2.2  mg  of  riboflavin,  not  less  than  27  mg 
and  not  more  than  34  mg  of  niacin  or 
niacinamide,  not  less  than  0.9  mg  and 
not  more  than  1.2  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
16.5  mg  of  iron  (Fe); 
***** 

12.  Section  139.122  is  amended  by 
revising,  the  first  sentence  of  paragraph 
(a)(3)  to  read  as  follows: 

§139.122    Enriched  nonfat  mHk  macaroni 
products. 

(a)'*  *  * 

(3)  Each  such  food  contains  in  each 
pound  not  less  than  4.0  milligrams  (mg) 
and  not  more  than  5.0  mg  of  thiamin, 
not  less  than  1.7  mg  and  not  more  than 
2.2  mg  of  riboflavin,  not  less  than  27  mg 
and  not  more  than  34  mg  of  niacin  or 
niacinamide,  not  less  than  0.9  mg  and 
not  more  than  1.2  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
16.5  mg  of  iron  (Fe).  *   *   * 
***** 

13.  Section  139.155  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§139.155    Enriched  noodle  products. 

(a)*  *  * 

(1)  Each  such  food  contains  in  each 
pound  not  less  than  4  milligrams  (mg) 
and  not  more  than  5  mg  of  thiamin,  not 
less  than  1.7  mg  and  not  more  than  2.2 
mg  of  riboflavin,  not  less  than  27  mg 
and  not  more  than  34  mg  of  niacin  or 
niacinamide,  not  less  than  0.9  mg  and 
not  more  than  1.2  mg  of  folic  acid,  and 
not  less  than  13  mg  and  not  more  than 
16.5  mg  of  iron  (Fe); 
***** 

Dated:  February  26, 1996. 
David  A.  Kessier, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  96-5014  Filed  2-29-96;  12:03  pmj 
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21  CFR  Part  172 
[Doci(atNo.91N-100F] 

Food  Additives  Pennitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Folic  Acid  (Folacin) 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


StMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  folic  acid  in  foods  that 
are  the  subject  of  a  standard  of  identity 
that  requires  the  addition  of  foHc  acid; 
to  provide  for  its  addition  to  breakfast 
cereals  on  a  per  serving  twsis;  to  permit 
its  use  in  infant  formulas,  medical 
foods,  and  foods  for  special  dietary  use; 
and  to  incorporate  specifications  for 
folic  acid  consistent  with  those  in  the 
Food  Chemicals  Codex.  This  action  is 
being  taken  to  ensure  that  the  amount  of 
folic  acid  that  all  segments  of  the 
population  are  reasonably  expected  to 
consume  is  safe  under  the  Federal  Food, 
Drug,  and  Cosmetics  Act  (the  act)  and  to 
implement  Public  Health  Service's 
(PHS)  recommendation  to  increase  folic 
acid  intake  by  women  of  childbearing 
age,  thereby  reducing  the  risk  of 
pregnancies  affected  by  neural  tube 
defects  (NTD's). 

DATES:  Effective  March  5, 1996;  written 
objections  and  requests  for  a  hearing  by 
April  4, 1996.  The  Director  of  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
21  CFR  103.35(d)(3)(v),  effective  March 
5, 1996. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857. 
FOn  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Keefe.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-418-3090. 

SlIPPLEMBITARY  INFORMATION: 
L  Background 

In  the  Federal  Register  of  October  14, 
1993  (58  FR  53312).  FDA  proposed  to 
amend  the  regulation  that  establishes 
safe  conditions  of  food  use  for  folic  acid, 
§  172.345  (21  CFR  172.345)).  In  the 
proposed  rule,  which  was  entitled 
"Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Folic  Acid  (Folacin)." 
FDA  said  that  it  intended  to  amend 
§  172.345  to:  (l)  Set  limitations  on  the 


use  of  folic  acid  on  a  per  serving  basis, 
in  accord  with  the  Nutrition  Labeling 
and  Education  Act  of  1990;  (2)  allow  for 
the  addition  of  folic  acid  in  foods  for 
which  standards  of  identity  exist,  where 
such  standards  permit  the  addition  of 
folic  acid;  (3)  restrict  to  •breakfast  cereals 
the  foods  for  which  standards  of 
identity  do  not  exist,  to  which  folic  acid 
may  be  added;  (4)  continue  to  permit 
the  use  of  folic  acid  in  infant  formulas, 
dietary  supplements,  and  foods  for 
special  dietary  use;  and  (5)  incorporate 
specifications  for  folic  acid  consistent 
with  those  in  the  Food  Chemicals 
Codex. 

Interested  persons  were  given  until 
December  13,  1993,  to  comment  on  the 
proposal.  FDA  received  59  letters,  each 
containing  one  or  more  comments,  from 
consumers,  members  of  the  Folic  Acid 
Subcommittee  of  FDA's  Food  Advisory 
Committee,  the  United  States 
Pharmacopeial  Convention,  Inc., 
consumer  interest  groups,  food 
manufacturers,  trade  associations,  and 
dietary  supplement  manufacturers.  Most 
comments  generally  supported  the 
proposed  amendments:  Some  comments 
suggested  modifications  of  various 
provisions  of  the  proposed  rule  or 
requested  clarification  of  certain  issues. 
A  number  of  comments  were  received 
that  were  more  appropriate  to  other 
dockets,  and  these  were  forwarded  to 
the  appropriate  dockets  (Docket  Nos. 
91N-100H  or  91N-100S)  for  response.  A 
summary  of  the  comments  and  the 
agency's  responses  are  presented  in 
section  11  of  this  document. 

n.  Comments  to  the  Proposal 

A.  Safe  Upper  Limit 

As  part  of  FDA's  implementation  of 
the  PHS  recommendation  that  women  of 
childbearing  age  consume  400 
micrt>grams  (ug)  of  folic  acid  per  day  to 
reduce  their  risk  of  a  pregnancy  affected 
by  an  NTD  (Ref.  1).  FDA  initiated  this 
proceeding,  as  well  as  a  rulemaking  to 
authorize  a  health  claim  on  the 
relationship  between  folate  and  NTD's 
and  a  rulemaking  to  require  the  addition 
of  folic  acid  to  certain  standardized 
cereal-grains.  As  part  of  FD.A's 
rulemaking  to  authorize  a  folate  health 
claim,  the  agency  found  it  necessary  to 
address  the  issue  of  the  safe  upper  limit 
of  daily  folate  intake.  In  the  health  claim 
proceeding,  FDA  was  confronted  with 
all  of  the  issues  related  to  a  safe  upper 
limit  that  have  been  presented  in  this 
proceeding.  Thus,  FDAs  response  to  the 
comments  that  addressed  the  safe  upper 
limit  for  folic  acid  intake  in  the  present 
rulemaking  draws  largely  on  the 
agency's  response  to  similar  comments 
as  laid  out  in  a  final  rule  authorizing  a 
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h^lth  claim  about  the  relationship  of 
folate  and  neural  tube  defects  published 
elsewhere  in  this  issue  of  the  Federal 
Reoflter. 

Ine  agency's  overriding  goal  in  this 
food  additive  rulemaking  is  to  ensure 
that  the  amount  of  folic  acid  that  all 
segments  of  the  population  are 
reasonably  expected  to  consume  is  safe 
under  section  409(c)(3)(A)  and  (c)(5)(A) 
of  the  act  (21  U.S.C.  348(c)(3)(A)  and 
(c)(5)(A)),  while  concurrently  aiding 
compliance  with  the  PHS 
recommendation  on  folate  and  NTD's  by 
increasing  the  folate  content  of  the  U.S. 
food  supply. 

The  agency  noted  in  the  final  folate 
health  claim  rule  of  January  6, 1993  (58 
FR  2606  at  2612).  and  the  folate  health 
claim  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  that 
there  may  be  risks  attendant  upon 
increased  consumption  of  folate  for 
some  groups  in  the  population.  At  the 
present  time,  the  potential  adverse  effect 
for  which  there  is  the  most  evidence  is 
a  masking  of  anemia  in  persons  \vith 
vitamin  B12  deficiency,  while  severe  and 
irreversible  neurologic  damage  may 
progress.  There  is  currently  no  way  to 
determine  how  many  persons  in  the 
general  U.S.  population  have 
undiagnosed  vitamin  B12  deficiency, 
and  thus,  how  many  are  potentially  at 
risk  of  developing  pernicious  anemia. 
However,  marginal  vitamin  Bu 
nutritional  status  is  not  uncommon  in 
the  U.S.  population  (58  FR  53254  at 
53266  to  53268),  and  it  is  observed  not 
only  in  persons  with  pernicious  anemia 
from  an  inability  to  absorb  dietary 
vitamin  B12  but  also  in  approximately 
10  to  20  percent  of  elderly  persons. 
more  than  25  percent  of  demented 
patients,  15  to  20  percent  of  acquired 
immime  deficiency  syndrome  (AIDS) 
patients,  and  15  to  20  percent  of 
patients  with  malignant  diseases. 

The  agency  further  noted  that  other 
groups  may  be  at  risk  from  excessive 
intakes  of  folate.  These  other  groups 
include  pregnant  women  (with  the 
potential  for  high  levels  of  free  folic  acid 
affecting  the  embryo  during  early 
gestation)  and  persons  on  medications 
(the  effectiveness  of  which  could  be 
adversely  affected  by  high  dietary  folate 
intakes)  used  in  the  treatment  of  various 
cancers,  psoriasis,  rheumatoid  arthritis, 
and  bronchial  asthma).  Throughout  its 
folate  rulemaking  proceedings.  FDA 
evaluated  the  safety  of  high  intakes  of 
folate  for  all  of  these  potentially  at-risk 
groups.  In  its  folate  health  claim  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register,  the  agency 
described  how  it  had  reached  its  , 
decision  that  1  mg  of  total  folate  per  day 
was  the  safe  upper  limit  of  intake. 


In  the  folate  health  claim  proposed 
rule  (58  FR  53254,  October  14, 1993), 
the  agency  provided  data  demonstrating 
the  difficulty  of  concurrently  achieving 
the  PHS  recommended  increase  in  folate 
intake  for  all  women  of  childbearing  age 
without  raising  folate  intakes  of  other 
segments  of  the  population  to  unsafe 
levels.  Thus,  the  agency  recognized  the 
significance  of  the  proposed  upper  limit 
for  daily  folate  intake  in  limiting  the 
ability  of  fortification  of  the  food  supply 
alone  to  enable  all  women  of  child- 
bearing  age  to  achieve  the  PHS 
recommendation  on  folate  intake.  The 
agency  also  noted  that  there  is  a  general 
paucity  of  evidence  on  the  safety  of 
daily  folate  intakes  above  1,000  ug  (1 
mg).  Therefore,  in  the  folate  food 
additive  proposal,  FDA  specifically 
requested  comments  and  data  on  the  use 
of  1  mg  per  day  total  folate  as  a  safe 
upper  limit  for  establishing  restrictions 
on  food  additive  uses  of  folic  acid.  FDA 
further  noted  that  the  1  mg  daily  safe 
upper  limit  for  folate  intake  may  need 
to  be  modified  if  data  became  available 
to  support  such  a  decision.  Several 
comments  supported  FDA's  tentative 
conclusion  of  1  mg  total  dietary  folate 
per  day  as  the  safe  upper  limit  because 
they  felt  that  the  1  mg  per  dav  limit  is 
based  on  the  best  available  data.  As 
described  below,  other  comments  felt 
that  this  level  was  either  too  high  or  too 
low. 

1.  Folate  intakes  of  1  mg  or  Less  Daily 

Several  comments  contended  that 
current  scientific  knowledge  is 
insufficient  to  set  the  safe  upper  limit  at 
1  mg  folate  per  day,  and  that  perhaps 
the  safe  upper  Hmit  may  actually  be 
lower  than  1  mg  folate  per  day.  These 
comments  cited  published  studies 
suggesting  that  500  ng  folic  acid  per  day 
may  mask  the  anemia  of  vitamin  B12 
deficiency  and  urged  that  FDA  set  the 
safe  upper  limit  below  500  ng  folic  acid 
per  day.  None  of  the  commenters 
provided  any  new  data  to  support  their 
arguments. 

FDA  disagrees  with  those  comments 
that  contended  that  the  safe  upper  limit 
of  intake  of  1  mg  folate  daily  is  too  high, 
and  that  the  limit  should  be  set  at  a 
lower  level.  In  its  proposed  folate  health 
claim  rule  (58  FR  53254  at  53266  to 
53270,  October  14.  1993).  FDA  stated 
that  it  was  avvare  that  several  published 
case  reports  suggest  that  there  is 
evidence  of  masking  of  pernicious 
anemia  in  patients  who  consumed 
supplements  that  provided  less  than  1 
mg  folic  acid  daily.  FDA  was  also  aware 
of  limited  reports  of  masking  of  the 
anemia  of  vitamin  Bu  deficiency  at 
levels  as  low  as  2.=)0  ng  folic  acid  daily. 
These  reports  were  the  basis  for  the 


agency's  amendment,  in  the  Federal 
Register  of  October  17, 1980,  to  its  drug 
regulation  on  the  therapeutic  uses  of 
fohc  acid  (45  FR  69043  at  69044).  In  that 
instance,  the  agency  required  that  the 
labeUng  of  oral  and  parenteral 
preparations  of  folic  acid  include  a 
"Precautions"  statement  that  "Folic  acid 
in  doses  above  0.1  mg  daily  may 
obscure  pernicious  anemia  in  that 
hematologic  remission  can  occur  while 
neurological  manifestations  remain 
progressive"  (see  discussion  in 
proposed  health  claims  rule,  58  FR 
53254  at  53257,  October  14, 1993). 

FDA,  as  part  of  its  review  of  the 
scientific  literature  and  its  discussions 
with  the  Folic  Acid  Subcommittee, 
carefully  considered  the  reports  of 
masking  at  relatively  low  levels  of 
folate.  In  its  folate  health  claim 
proposal,  FDA  noted  that  the  effects  of 
intakes  of  less  than  1  mg  are  infrequent, 
suboptimal,  and  less  predictable  than 
those  occurring  at  higher  intakes  (58  FR' 
53254  at  53267,  October  14,  1993). 

A  safe  upper  limit  of  daily  folate  ' 
intake  of  1  mg  for  persons  with  vitamin 
B|2  deficiency  was  discussed  by  experts 
during  a  Centers  for  Disease  Control  and 
Prevention  (CDC)  workshop  on 
surveillance  for  adverse  effects  of 
increased  folic  acid  intakes.  Those 
experts  stated  that  there  was  little 
likelihood  of  problems  at  daily  intakes 
lower  than  1  mg  (Ref.  2). 

Most  commenters  with  expertise  in 
folate  and  vitamin  Bu  metabolism  and 
nutrition  also  supported  a  safe  upper 
limit  of  1  mg  folate  daily  based  on  their 
scientific  knowledge  and  clinical 
experiences  (see  folate  health  claim 
final  rule  published  elsewhere  in  this 
issue  of  the  Federal  Register).  Moreover, 
a  safe  upper  limit  of  1  mg  folate  daily 
is  consistent  with  the  "current  Reference 
Daily  Intakes  (RDI's)  for  folate  (i.e.,  400 
Hg  daily  for  the  general  population  and 
800  ng  daily  for  pregnant  women,  levels 
that  were  the  same  as  the  U.S.  RDA's 
that  were  used  as  early  standards  for 
nutrition  labeling  (Ref.  3))  and  is 
consistent  with  the  1992  PHS 
recommendation  for  women  of  child- 
bearing  age  (Ref.  1). 

Therefore,  FDA  concludes  that  for 
those  with  vitamin  B12  deficiency,  there 
is  little  likelihood  of  problems  if  daily 
folate  intakes  are  1  mg  or  less. 
Moreover,  FDA  received  no  comments 
that  disagreed  with  the  agency's 
tentative  conclusions  that  daily  folate 
intakes  of  1  mg  or  less  are  safe  for 
pregnant  women  and  for  persons  on 
medications  whose  effectiveness  could 
be  adversely  affected  by  high  folate 
intakes.  Thus,  FDA  concludes  that  there 
is  a  reasonable  certainty  of  no  harm 
from  a  daily  intake  of  up  to  1  mg  folate. 


2.  Folate  Intakes  Above  1  mg  Daily 

Other  comments  asserted  that  FDA's 
tentative  conclusion  of  a  safe  upper 
limit  of  intake  of  1  mg  daily  was  too 
low.  These  comments  contended  that 
there  is  no  evidence  that  folic  acid 
intakes  of  1.5  to  2  mg  per  day  would 
result  in  any  untoward  effects  and 
recommended  that  FDA  set  the  safe 
upper  limit  at  1.5  to  2  mg  folic  acid  per 
day.  Another  comment  opined  that 
setting  the  safe  upper  limit  for  folate 
intake  at  1  mg  per  day  is  "arbitrary"  and 
"paranoid."  One  comment  claimed  that 
the  1  mg  limit  is  inappropriate  because 
it  is  not  based  on  substantive  medical 
data.  Several  comments  claimed  that 
there  is  no  evidence  to  suggest  that  folic 
acid  doses  at  1  mg  per  day  are  toxic. 
One  comment  argued  that  "[tlhere  is  no 
toxicity  for  folic  acid  per  se,"  and  that 
"Itjhe  fact  one  mg.  is  needed  to  treat 
megaloblastic  anemia  really  represents  a 
floor.  It  does  not  speak  to  the  intakes  of 
Americans  from  food  and  fortification 
and  supplements.  Because  Americans 
are  laggards  in  their  intake,  a  relative 
ceiling  of  2  mgs.  is  not  likely  to  be 
reached."  This  comment  argued  that, 
because  the  food  bioavailability  of 
folacin  is  fair  but  not  excellent, 
fortificant  and  supplement  intakes  of 
folic  acid  are  not  likely  to  exceed  one 
mg.  None  of  these  comments  provided 
data  to  support  their  views. 

Several  comments  focused  on  the 
safety  of  high  folate  intakes  for  pregnant 
women.  These  comments  suggested  that 
concerns  about  the  safety  of  high  intakes 
of  folate  in  pregnant  women  were 
unfounded.  In  support  of  this 
contention  one  comment  claimed  that 
"*  *  *  millions  of  pregnant  women 
have  safely  consumed  prenatal  vitamins 
with  1  mg  of  folic  acid  in  addition  to 
their  diet  over  the  past  15-20  years." 
Several  comments  questioned  why  FDA 
set  the  safe  upper  limit  at  1  mg  per  day 
while  the  United  Kingdom  (UK)  was 
recommending  a  much  higher  limit  of  5 
mg  folic  acid  per  day. 

Other  comments  focused  on  FDA's 
concern  about  the  absence  of  data  on 
safe  use  for  persons  with  marginal 
vitamin  B12  nutritional  status.  One 
comment  asserted  that  FDA  overstated 
the  issue  of  the  masking  of  B12 
deficiency  by  folate.  Another  comment 
claimed  that  a  hematologic  response  to 
folic  acid  in  dosages  between  1  mg  and 
5  mg  per  day  appears  to  occur  in 
persons  with  clinical  vitamin  B12 
deficiency,  but  the  frequency, 
magnitude,  and  duration  of  this 
response  is  unknown.  The  comment 
also  stated  that  it  is  not  known  whether 
this  hematological  response  could  lead 
to  a  delay  in  the  diagnosis  of  vitamin 


B12  deficiency.  While  agreeing  that  the 
masking  of  pernicious  anemia  is  a 
concern,  these  comments  argued  that 
there  is  evidence  that  a  substantial 
proportion  of  persons  with  pernicious 
anemia  do  not  present  with  anemia 
before  neurological  symptoms. 
Therefore,  these  comments  argued, 
these  individuals  would  suffer  the 
effects  of  undiagnosed  pernicious 
anemia  with  or  without  folic  acid 
supplementation.  These  comments  did 
not  provide  any  new  data  to  support 
their  view. 

In  proposing  the  safe  upper  limit  at  1 
mg  folate  per  day,  FDA  carefully 
considered  the  available  evidence  on 
the  safety  for  all  segments  of  the 
population  that  might  be  placed  at  risk 
if  folate  intakes  were  to  become 
excessively  high.  In  response  to  the 
proposal,  the  agency  did  not  receive  any 
comments  that  provided  data  relating  to 
the  safety  of  long-term  intakes  of  folate 
at  levels  above  1  mg  per  day  for  any  of 
the  groups  considered  at  potential  risk 
from  increased  intakes.  FDA  notes  that 
both  the  Folic  Acid  Subcommittee  and 
the  Food  Advisory  Committee  expressed 
concerns  about  the  lack  of  information 
to  support  the  safety  of  long-term  daily 
intakes  at  levels  above  1  mg  (Ref.  4).  The 
Food  Advisory  Committee  also 
expressed  concern  about  the  lack  of 
information  on'the  size  of  the 
population  potentially  at  risk  frt)m 
increased  intakes  of  folate. 

The  agency  is  not  aware  of  data  that 
establish  the  safety  of  long-term  intakes 
of  folate  above  1  mg  per  day.  The 
absence  of  any  data  allowing  systematic 
evaluation  of  intakes  above  this  level 
means  that  potential  risks  and  at-risk 
groups  cannot  be  adequately  defined  or 
described.  FDA  notes  that  most  folate 
and  vitamin  B12  experts  submitting 
comments  were  concerned  about  the 
lack  of  documentation  of  safety  of  long- 
term  daily  intakes  of  folate  above  the 
level  of  1  mg  per  day.  In  addition  to 
expressing  safety  concerns  regarding 
those  with  low  vitamin  B12  status, 
experts  cited  uncertainties  about  the 
eflfects  of  increased  folate  intakes  by 
young  children  and  the  unknown 
physiological  significance  of  circulating 
free  folic  acid  in  the  blood,  particularly 
in  pregnant  women.  In  its  folate  health 
claim  proposed  rule  (58  FR  53254  at 
53269,  October  14, 1993),  the  agency 
.  summarized  evidence  from  the 
scientific  literature  that  high  levels  of 
free  folic  acid  are  not  normally  found  in 
the  circulation,  and  that  folic  acid  is 
concentrated  in  crossing  the  placenta 
and  accumulates  in  fetal  tissues.  At  that 
time,  the  agency  noted  that  no 
information  was  available  to  ascertain 
whether  developing  neural  tissue  is 


protected  from  the  neurotoxic  effects  of 
very  high  circulating  levels  of  free  folic 
acid.  Neither  these  issues  nor  issues 
related  to  long-term  folate  intakes  of 
greater  than  1  mg  daily  by  other  risk 
groups  were  addressed  in  the  comments 
that  the  agency  received. 

The  agency  finds  that  the  comments 
that  suggested  that  there  is  evidence  of 
safe  use  of  high  intakes  of  folate  by 
pregnant  women  are  misleading  and 
erroneous.  The  agency  disagrees  with 
comments  asserting  that  folic  acid  at 
doses  of  4  mg  per  day  have  been 
extensively  studied  in  pregnant  women 
and  are  without  toxic  effects.  The 
agency  recognizes  that  pregnant  women 
take  prenatal  supplements  that  usually 
contain  800  ng  of  folic  acid,  and  that 
such  supplements  have  been  in  use  for 
many  years.  FDA  notes,  however,  that 
while  there  is  no  evidence  that  BOO  ^g 
of  folic  acid  per  day  (i.e.,  the  U.S.  RDA 
level  for  pregnant  or  lactating  women)  is 
unsafe  for  this  group,  such  dosages  are 
usually  taken  only  during  the  second 
and  third  trimesters  of  pregnancy,  or 
during  lactation,  to  meet  specific 
nutritional  needs  for  limited  periods  of 
time  and  are  usually  taken  under  a 
physician's  supervision.  FDA  further 
notes  that  the  Institute  of  Medicine  has 
stated  that  the  safety  of  large  doses  of 
folic  acid  in  pregnant  women  has  not 
been  systematically  determined  (Ref  5). 

FDA  also  disagrees  with  the 
comments  that  stated  that  the 
recommendations  of  the  government  of 
the  UK  are  directly  relevant  to  inferring 
that  5  mg  daily  is  a  safe  level  of  intake 
for  pregnant  women.  FDA  notes  that 
these  comments  fail  to  reveal  the  full 
content  of  the  UK  recommendations 
(Ref.  6).  The  UK  government  made  two 
recommendations  relating  daily  folate 
intake  to  women  of  child-bearing  age. 
The  first  recommendation  is  for  health 
care  professionals  to  prescribe  a  dietary 
supplement  containing  4  or  5  mg  (4,000 
or  5,000  ng)  folic  acid  daily  until  the 
12th  week  of  pregnancy  to  women  who 
have  already  had  a  pregnancy  affected 
by  a  neural  tube  birth  defect  and. 
therefore,  are  at  a  particularly  high  risk 
for  another  affected  pregnancy.  The 
second  recommendation  is  that  women 
of  child-bearing  age,  who  have  not  had 
a  previous  pregnancy  affected  by  a 
neural  tube  defect  and  who  are  likely  to 
become  pregnant,  should  increase  their 
intakes  of  folate-rich  foods  and  take  a 
dietary  supplement  containing  400  ^g 
folic  acid  daily.  The  supplement  use  is 
recommended  from  the  start  of 
attempting  to  conceive  until  the  12th 
week  of  pregnancy.  Clearly,  the  UK 
recommendation  for  women  in  the 
general  population  is  the  relevant 
recommendation  to  this  rulemaking 
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rather  than  the  recommendation  for  the 
uaeof  high  potency  supplements,  by 
prescription,  for  women  at  high  risk  of 
an  afiscted  pregnancy.  Moreover,  the 
UK  raooounendation  for  women  in  the 
general  population  is  consistent  with 
the  PHS  recommendation,  to  which 
FDA  subscribes.  Finally,  and  most 
significant  to  this  rulemaking,  the  UK 
raoommendations  do  not  directly 
address  the  safety  of  fortification  for  the 
entirB  food  supply.  FDA.  therefore,  finds 
that,  contrary  to  the  suggestion  in  the 
comment,  the  UK's  folate  intake 
raoommendations  for  women 
■  anticipating  pregnancy,  but  who  have 
not  had  a  history  of  a  prior  affiected 
pregnancy,  are  consistent  with  FDA's 
ooiiclusions  of  safe  intakes  for  pregnant 
women. 

FDA  also  disagrees  with  the  comment 
that  asserted  that  folic  acid  at  doses  of 
4  mg  per  day  has  been  extensively 
studied  in  pregnant  women,  and  that 
sudi  doses  are  without  toxic  effiacts.  In 
the  only  study  utilizing  4  mg  folic  acid 
per  day,  the  Medical  Research  Council 
trial,  about  910  women  took 
supplements  containing  4  mg  of  folic 
add  from  the  time  of  randomization 
into  the  trial  until  the  12th  week  of 
pregnancy  (Ref.  7).  The  authors  of  this 
study  a»cluded  that,  although  this  trial 
had  sufficient  statistical  power  to 
demonstrate  the  efficacy  of  the 
intervention,  it  did  not  have  sufficient 
poMrer  to  answer  the  question  of  safety 
for  public  health  purposes. 
Consequently,  this  study  does  not 
provide  a  basis  on  whidi  to  determine 
whethffl'  the  chronic  use  of  4  mg  per  day 
of  folic  add  by  pregnant  women  is  safe. 
The  agency  is  not  aware  of  any  other 
studies  on  the  effect  of  daily  folate 
intakes  of  4  mg  in  pregnant  women,  or 
of  any  other  data  or  information  that 
would  persuade  the  agency  that  4  mg 
folate  per  day  is  the  appropriate  safe 
upper  limit  of  intake  for  pregnant 
womoi. 

FDA  is  also  not  convinced  by  the 
comments  on  masking  of  the  anemia  of 
vitamin  B12  deficiency  that  a  higher 
vahie  for  a  safe  upper  limit  of  folate 
intake  is  appropriate.  As  stated  in  the 
food  additive  proposed  rule  (58  FR 
53312,  October  14, 1993),  one  of  the 
safety  oonoems  associated  with  high 
intakias  of  folate  is  the  potential  for 
masking  the  anemia  associated  with 
vitamin  Bu  defidency  which  may  delay 
accurate  diagnosis  and  prompt 
treatment  of  this  problem  while 
neurologic  damage  progresses.  Hie 
s]rmptoms  of  vitamin  B12  deficiency 
indude  both  hematologic  and 
neurologic  efiiects.  While  the 
hematologic  effects  of  vitamin  Bu 
defidendes  are  reversible,  the 


associated  neurologic  effects  may  be 
irreversible  depending  on  how  far  they 
have  progressed  before  detection  and 
treatment.  Any  increase  in  the  potential 
for  masking  the  hematologic  effects  of 
vitamin  B12  deficiency  may  compromise 
prompt  and  effective  treatment,  thereby 
making  irreversible  neurologic  damage 
more  likely. 

The  scientific  literature  describing  the 
effects  of  intakes  of  folic  acid  between 
1  and  5  mg  per  day  is  very  limited. 
Nonetheless,  FDA  disagrees  with  the 
comments  that  asserted  that  there  is  no 
evidence  of  untoward  effects  of  daily 
folate  intakes  of  1.5  to  2  mg  per  day,  and 
that  5  mg  per  day  should  be  identified 
as  the  safe  upper  limit  of  intake. 

The  literature  describing  the  effects  of 
daily  intakes  of  1  to  5  mg  folic  acid 
includes  three  uncontrolled 
intervention  trials  involving  15  persons 
(Refs.  8,  9,  and  10)  and  16  case  reports 
(Refs.  11, 12. 13. 14. 15,  and  16).  These 
reports  represent  a  very  small  data  base, 
with  information  from  a  total  of  only  31 
individuals.  Moreover,  the  agency  notes 
that,  among  these  data,  exposures  of  9 
individuals  to  daily  intakes  of  1  to  5  mg 
folic  acid  lasted  for  less  than  30  days 
(e.g..  Refs.  9, 11. 12,  and  17).  These 
short-term  reports  are  inadequate  for 
assessing  the  safety  of  life-long 
exposures.  FDA  notes,  however,  that 
hematological  responses  that  could  lead 
to  a  delay  in  the  diagnosis  of  vitamin 
B|2  deficiency  were  observed  in  9  of  the 
16  patients  (i.e.,  in  more  than  50 
percent)  whose  daily  oral  intakes  of 
folic  acid  were  in  the  range  of  1  to  5  mg 
and  continued  for  1  month  or  more 
(Refs.  8, 11, 12. 14.  and  16).  Thus,  the 
scientific  literature,  although  limited, 
shows  that  approximately  half  of  the 
patients  with  pernicious  anemia 
associated  with  vitamin  B12  deficiency 
responded  to  folate  at  doses  between  1 
and  5  mg  per  day  when  they  are  given 
the  vitamin  for  relatively  short  periods 
of  time  (e.g.,  several  months).     . 

FDA  also  is  not  convinced  by  the 
comments  that  noted  that  adverse 
effects  of  high  intakes  of  folate  with 
respect  to  vitamin  Bu  deficiency  can  be 
detected  with  clinical  care  and  that  the 
issue  of  masking  of  vitamin  B12 
deficiency  predated  modem  clinical 
nutrition.  FDA  is  aware  that,  in  many 
instances,  the  adverse  effects  of 
increased  folate  intake  associated  with 
the  masking  of  the  anemia  of  vitamin 
B|2  deficiency  can  be  detected  with 
clinical  care  but  disagrees  that  clinical 
care  alone  is  sufficient  to  ensure  a 
reasonable  certainty  of  no  harm  should 
the  intake  of  folate  exceed  1  mg  folate 
per  day.  The  agency  notes  that 
measurements  of  vitamin  B12  status  are 
not  performed  on  a  routine  basis  by 


physicians,  and  that  there  is  no  way  to 
systematically  determine  how  many 
people  in  the  United  States  have 
undiagnosed  vitamin  B12  deficiency  and 
thus  might  be  at  risk  from  increased 
intake  of  folate.  The  agency  noted  in  the 
January  6, 1993,  folate  health  claim  final 
rule  (58  FR  2606  at  2615)  that 
significant  percentages  of  the  elderly, 
demented  patients,  AIDS  patients,  and 
patients  with  malignant  diseases  have 
subnormal  vitamin  B 12  levels  without 
having  any  of  the  classical 
manifestations  of  vitamin  B12 
deficiency.  It  has  been  reported,  in  a 
large  study  (n  =  548)  that  the  prevalence 
of  vitamin  B12  deficiency  is  greater  than 
12  percent  among  free-living  elderly 
Americans  (Ref.  18).  In  addition,  5  to  10 
percent  of  all  patients,  regardless  of  age 
or  clinical  status,  are  found  to  have  low 
serum  vitamin  B12  levels  (58  FR  2606  at 
2615,  January  6, 1993).  Little  is  known 
about  whether  folate  supplementation 
would  have  any  adverse  efliect  on  such 
persons,  who  are  far  more  numerous  in 
the  U.S.  population  than  are  persons 
with  pernicious  anemia. 

The  argument  that  adverse  effects  in 
persons  with  vitamin  Bi2-related 
problems  can  be  identified  with  clinical 
care  fails  to  consider  whether  such 
persons,  who  may  be  unaware  of  their 
vitamin  B12  status,  would  recognize  an 
adverse  effect  as  being  the  result  of 
increased  folate  intake,  and  whether 
they  would  seek  medical  attention  if 
such  an  effect  occurred.  There  is  no 
reason  to  conclude  that  they  would. 
Thus,  the  agency  concludes  that  the 
argument  that  adverse  effects  in  persons 
with  vitamin  Bi2-related  problems  can 
be  identified  with  clinical  care  does  not 
provide  a  sufficient  basis  for  the  agency 
to  conclude  that  increasing  the  safe 
upper  limit  of  intake  provides  a 
reasonable  certainty  of  no  harm. 

In  developing  its  proposed  rules,  FDA 
was  aware  of  the  contentious  nature  of 
the  proposed  1  mg  folate  per  day  upper 
limit  and  specifically  asked  for  data  on 
this  issue.  This  topic  was  also 
extensively  discussed  by  FDA's  Folic 
Acid  Subcommittee  and  the  full  Food 
Advisory  Committee  (Refs.  4  and  19). 
No  data  were  submitted  in  any  of  the 
comments  that  addressed  the  issue  of 
the  safety  of  intakes  above  1  mg  per  day 
either  for  persons  in  the  general 
population  or  for  any  of  the  groups 
identified  as  potentially  at  risk  from 
increased  folate  intakes.  The  agency  also 
notes  that  its  position  regarding  use  of 
1  mg  folate  per  day  as  the  safe  upper 
limit  of  daily  intake  was  supported  by 
all  comments  irom  individuals  with 
known  expertise  in  folate  and  vitamin 
B|2  metabolism  and  related  diseases. 
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Because  there  are  inadequate  data  and 
information  on  the  safety  of  consuming 
more  than  1  mg  folate  per  day,  the 
agency  finds  that  it  cannot  condude 
that  there  is  a  reasonable  certainty  of  no 
harm  to  persons  who  consume  more 
than  1  mg  folate  per  day.  In  the  absence 
of  safety  data  on  daily  intakes  of  folate 
above  1  mg  per  day,  the  agency  is 
unable  to  adequately  define  the  nature, 
or  assess  the  magnitude,  of  potential 
risk  from  increased  folate  intakes. 
Therefore,  the  agency  concludes  that, 
because  of  the  lack  of  evidence  to 
support  the  safety  of  intake  at  levels 
greater  than  1  mg  folate  daily,  and  the 
potential  for  serious  harm  to  some 
persons  bom  such  intakes,  the  safe 
upper  limit  for  daily  folate  intakes  is 
appropriately  set  at  1  mg,  the  highest 
intake  level  that  meets  the  safety 
standard  for  food  additives  that  there  is 
a  reasonable  certainty  of  no  harm  frtim 
use  of  the  additive. 

FDA  finds  that  1  mg  per  day  as  the 
safe  upper  limit  for  folate  intake  is 
supported  by:  (1)  The  totaUty  of  the 
available  scientific  evidence  and  the 
views  expressed  by  experts  with 
recognized  expertise  in  folate  and 
vitamin  B12  nutrition  and  metabolism, 
that  there  are  no  data  to  ensure  that 
adverse  effects  are  not  likely  to  occur  at 
daily  intakes  above  1  mg  (Refe.  2,  4, 19, 
and  20);  (2)  the  PHS  recommendation 
that  folate  intake  of  women  of 
childbearing  age  should  not  exceed  1 
mg  per  day  (Ref.  1);  and  (3)  the  FoUc 
Acid  Subcommittee's  use  of  1  mg  of 
total  folate  per  day  as  a  safe  upper  limit 
guide  when  considering  fortification 
strategies. 

The  agency  also  is  aware,  however,  of 
the  rapidly  evolving  and  potentially 
significant  research  suggesting  a 
()ossible  link  between  folate  intakes  and 
reduced  risk  of  heart  disease.  The 
agency  notes  that  a  recent  expert 
workshop  sponsored  by  the  National 
Heart,  Limg,  and  Blood  Institute  of  the 
National  Institutes  of  Health  reviewed 
the  state-of-the  art  science  in  this  area 
(Ref.  21).  The  expert  working  group 
found  that  the  currently  available  data, 
while  highly  suggestive  of  a 
relation^ip,  were  insuffident  to 
demonstrate  the  validity  of  this 
hypothesis.  Nonetheless.  FDA  intends 
to  monitor  and  review  new  data  and 
information  on  both  the  safety  of  daily 
folate  intakes  at  levels  above  1  mg  daily 
and  on  the  potential  need  for  improving 
the  folate  nutritional  status  of  large 
segments  of  the  U.S.  population.  Should 
persuasive  evidence  emerge  that 
provides  a  reasonable  certainty  that 
daily  intakes  of  folate  at  higher  levels 
are  safe,  the  agency  will  take  action  to 


modify  the  1  mg  per  day  safe  upper 
limit  for  daily  folate  intake. 

B.  Concurrent  Vitamin  B12  Addition 

One  comment  recommended 
requiring  the  addition  of  vitamin  B12  to 
all  foods  containing  added  folic  acid  as 
a  means  to  alleviate  some  of  the 
concerns  about  the  masking  of  the 
effects  of  vitamin  B12  defidendes. 
Another  comment  claimed  that  many 
dietary  supplements  contained  100 
percent  of  the  RDI  for  vitamin  B12  as 
well  as  100  percent  of  the  RDI  for  folic 
acid  and  asserted  that  this  level  of 
vitamin  B12  should  allay  the  concerns 
about  masking  vitamin  B12  deficiencies. 

FDA  is  aware  that  very  high  oral 
doses  of  vitamin  B12  (e.g.,  about  1  mg; 
500-times  the  RDI  for  this  vitamin)  have 
provided  effective  treatment  for  some 
persons  with  pernicious  anemia  (Ref. 
22).  These  findings  have  led  some 
scientists  to  suggest  that  high  doses  of 
vitamin  B12  could  be  added  to  foods  and 
dietary  supplements  fortified  with  folic 
acid  to  reduce  the  potential  for  adverse 
effiacts  in  persons  with  vitamin  B12 
deficiency. 

This  suggestion  was  discussed  during 
a  meeting  on  surveillance  for  adverse 
effects  of  increased  intakes  of  folate 
organized  by  CDC  (Ref.  2).  Several 
experts  noted  that  even  if  an  individual 
has  pernicious  anemia  because  of 
vitamin  B12  malabsorption,  they  are  able 
to  absorb  a  small  amount  of  oral  vitamin 
Bi2  (about  1  to  2  percent).  Several 
experts,  however,  suggested  that  one 
possible  question  about  using  foods  or 
food  products  containing  added  vitamin 
B12  is  that  in  the  presence  of  other 
nutrients  (e.g.,  vitanlin  C,  thiamin,  iron), 
vitamin  B12  may  be  converted  into 
analogs,  some  of  which  may  have 
antivitamin  B12  activity.  The 
participants  in  this  meeting  noted  the 
paucity  of  data  about  this  matter.  There 
were  no  conclusions  or 
recommendations  by  this  expert  group 
on  these  issues. 

In  the  folate  health  claim  proposal  of 
Odober  14. 1993  (58  FR  53254  at 
53280),  the  agency  discussed  the  issue 
of  whether  high  doses  of  vitamin  B12 
should  be  added  to  foods  or 
supplements  fortified  with  folic  add  to 
reduce  the  potential  for  adverse  effeds 
in  persons  with  vitamin  B12  deficiency. 
The  agency  requested  comments,  and 
spedfically  data,  on  the 
appropriateness,  potential  effediveness, 
and  safety  of  such  fortification.  The 
agency  did  not  receive  any  data  or  other 
information  on  this  issue. 

Because  data  are  not  available  that 
address  the  safety  of  simultaneous 
fortification  of  foods  or  dietary 
supplements  with  both  folate  and 


vitamin  B 12.  the  agency  cannot  establish 
a  level  of  oral  vitamin  B12  that  is  safe  for 
the  general  population,  safe  for  persons 
with  vitamin  Bi2-related  problems,  and 
sufficiently  high  to  protect  persons  with 
vitamin  Bi2-related  problems  from  the 
adverse  effeds  of  increased  intakes  of 
folate.  Furthermore,  FDA  notes  that, 
because  difficulty  in  absorbing  oral 
vitamin  B12  is  the  primary  reason  for 
inadequate  vitamin  B12  nutriture  in 
many  persons,  the  amount  of  vitamin 
Bi2  to  be  added  would  likely  need  to  be 
very  high,  |>erhaps  up  to  500  times  the 
RDI.  Questions  regarding  the 
appropriateness,  potential  effediveness, 
and  safety  of  such  an  approach  remain 
unanswered. 

Given  that  vitamin  Bu  deficiency, 
including  pernicious  anemia,  is  a 
serious  condition,  which  if  untreated 
can  lead  to  irreversible  neurological 
damage,  patients  with  p>ernicious 
anemia,  and  others  at  risk  of  vitamin  B12 
deficiency,  should  be  diagnosed, 
treated,  and  monitored  by  a  physician 
(Ref.  22).  Moreover,  the  addition  of  both 
vitamin  B12  and  folic  acid  to  a  food  is 
not  relevant  to  other  potential  safety 
issues  associated  with  high  folate 
intakes  (e.g.,  high  intakes  in  pregnant 
women  and  adverse  interadions  in 
persons  on  some  medications). 
Therefore,  the  agency  rejeds  the 
suggestion  that  it  require  the  addition  of 
vitamin  B12  to  all  foods  containing 
added  folic  acid  because  there  is  not 
sufficient  information  to  demonstrate 
that  the  addition  of  vitamin  B12 
whenever  folic  acid  is  added  will  be 
effedive  for  its  intended  purpose  and 
will  ensure  the  safety  of  the  use  of  folic 
acid. 

C.  Folate  Versus  Folic  Acid 

Several  comments  supported  FDA's 
proposal  to  fortify  certain  cereal-grain 
products  based  on  a  safe  upper  limit  for 
total  folate  rather  than  folic  acid.  Some 
comments  stated  that  the  use  of  total 
folate  as  opposed  to  only  added  folic 
acid  to  set  the  safe  upper  limit  of  intake 
was  advisable  because  this  approach 
provides  an  additional  safety  fador. 
Other  comments  recommended  that  the 
safe  upper  limit  should  be  based  solely 
on  added  folic  acid  and  not  total  folate 

intake. 

In  support  of  establishing  the  safe 
upper  limit  based  on  folic  acid  intakes, 
one  comment  claimed  that  the  1  mg 
limit  should  be  based  on  folic  acid 
rather  than  folate  because  the 
bioavailability  of  folate  is  fair  but  not 
excellent.  One  comment  argued  that 
using  folic  acid  rather  than  folate  as  the 
benchmark  for  measuring  the  safe  upper 
limit  of  total  folate  intake  is  consistent 
with  FDA's  historical  treatment  of  the 
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distinction  between  folic  acid  and 
folate.  The  comment  pointed  out  that  in 
1971,  for  example,  FDA  concluded  that 
"(fjolic  acid  especially  in  doses  above 
1.0  mg  daily  may  obsciire  pernicious 
anemia  *  *  *"  (36  FR  6843.  April  7. 
1971).  According  to  this  comment,  in 
1979.  FDA  warned  that  for  products 
containing  1  mg  fohc  acid  "[tihe  use  of 
folic  acid  for  treatment  of  anemia 
without  the  direction  of  a  physician 
may  be  dangerous."  (44  FR  16126  at 
16149.Marchl6,  1979.) 

Several  comments  questioned  why 
FDA  proposed  to  establish  the  safe 
upper  limit  on  a  folate  basis,  rather  than 
on  a  folic  acid  basis,  given  the  fact  that 
the  human  trials  were  run  with  folic 
acid,  and  there  is  no  evidence  of  food 
folate  reducing  the  incidence  of  NTD's. 

Another  comment  recommended  that 
the  safe  upper  limit  be  established  on  a 
folic  add  basis  because: 

•*•(!)  all  evidence  relative  to  the  delay 
in  diagnons  of  vitamin  B12  deficiency  at 
ooosumption  levels  of  1,000  meg  and  above, 
however  equivocal,  derives  from  persons 
who  took /o/ic  acid  supplements  orally  or 
raoeived  folic  acid  parenterally  and  who 
were  simultaneously  consuming  folates  from 
their  diets,  and,  (2)  for  years,  the  cut  point 
between  'over  the  counter'  and  prescription 
folic  acid  supplements  has  been  1,000  meg. 
FDA's  1971  drug  use/safety  regulation 
governing  oral  and  parenteral  usage  of  folic 
add  (36  FR  6843)  stated  that  'folic  acid 
etpedally  in  doses  above  1.0  mg  daily  may 
obacure  pernicious  anemia  in  that 
heniatolagic  remission  may  occur  while 
neurological  manifiestatioas  remain 
progranive." 

As  discussed  previously  and  in  the 
proposed  rule  (58  FR  53312,  October  14. 
1993).  FDA  is  aware  of  the  effect  on  the 
choice  of  a  fortification  option  if  the  safe 
upper  limit  were  established  based  on 
total  folate  rather  than  the  added  form 
of  the  vitamin,  folic  acid.  FDA  notes 
that  the  distinction  between  "synthetic 
folic  add,"  referring  only  to  folic  acid, 
and  "folate,"  referring  only  to  naturally 
occurring  food  folates,  with  respect  to 
the  1  mg  estimate  of  safe  daily  intake  is 
an  artifidal  one  and  is  not  consistent 
with  what  is  known  about  the  metabolic 
intefrelatedness  and  substitutability  of  a 
variety  of  folate  vitamin  forms. 

The  agency  acknowledges  that 
evidence  relative  to  the  masking  of  the 
anemia  of  vitamin  B12  deficiency  has 
been  obtained  from  persons  who 
consumed  or  were  treated  with      | 
synthetic  folic  acid.  However,  these 
individuals  were  also  consuming 
unmeasured  quantities  of  folate  from 
foods.  Thus,  total  daily  folate  exposures 
were  unknown.  The  extent  to  which 
variations  in  background  food  folate 
intakes  affected  the  variable  responses, 
in  terms  of  masking  effects,  cannot  be 


determined.  The  absence  of  data  on  this 
issue  means  that  it  is  not  possible  to 
conclude  that  only  added  folic  acid  is 
responsible  for  any  masking  effects. 

Moreover,  the  agency  notes  that 
studies  in  vegetarians  can  provide  some 
insights  into  the  question  of  whether 
high  intakes  of  folates  from  food  sources 
alone  can  have  adverse  effects  in 
persons  with  poor  vitamin  Bn  status. 
Vegetarians  present  a  model  group  for 
evaluating  this  question  because  their 
diets  are  very  low  in  vitamin  B12 
(because  animal  foods  are  the  sole 
dietary  source  of  vitamin  B12)  and 
usually  very  high  in  foods  rich  in  folate 
(e.g.,  fruits,  vegetables  and  legumes). 
Thus,  vegetarians  are  at  risk  of 
developing  vitamin  B12  deficiency  in  the 
presence  of  high  folate  intakes.  In  one 
study  of  vegetarians,  the  authors 
reported  that  megaloblastic  anemia  (i.e., 
the  type  of  anemia  associated  with 
vitamin  Bu  deficiency)  is  rarely 
encountered  in  Caucasian  vegetarians 
and  vegans  (Ref.  23).  This  study  also 
reported  that  the  folate  content  of  diets 
of  vegan  children  aged  6  to  13  years  was 
twice  as  high  as  that  of  omnivorous 
children  aged  7  to  12  years.  When 
infants  of  vegetarian  mothers  developed 
vitamin  B12  deficiency,  they  usually 
presented  first  with  neurological  signs 
and  symptoms  rather  than  anemia. 
Another  article  reported  that  studies 
conducted  over  several  decades  in 
vegetarian  populations  have  all 
indicated  that  major  damage  to  myelin 
synthesis  (i.e.,  synthesis  of  the  covering 
of  nerves)  occurs  with  only  minor 
hematopoietic  damage  (i.e.,  inability  to 
synthesis  red  blood  cells,  resulting  in 
anemia)  (Ref.  24).  This  report  also  found 
generally  higher  red  cell  folate  in 
persons  with  greater  myelin  damage  of 
the  type  that  only  vitamin  B12 
deficiency  produces  than  in  persons 
with  greater  hematologic  damage  (i.e., 
anemia).  These  studies  are  suggestive 
that  high  food  folate  intakes  alone  can 
mask  early  hematologic  symptoms  of 
vitamin  B12  deficiency  in  vegetarians, 
thus,  suggesting  that  food  folates  and 
synthetic  folic  acid  are  each  capable  of 
causing  masking  effects. 

These  observations  support  the  view 
that  a  safe  upper  limit  of  daily  intake  is 
more  accurately  based  on  total  folate 
intake  than  on  just  intake  of  synthetic 
(or  added)  folic  acid.  Under  conditions 
in  which  vitamin  B12  utilization  or 
intake  is  limited,  either  synthetic  folic 
acid  or  food  folate  may  cause  masking 
of  vitamin  Bi2-related  anemia,  and  these 
two  sources  appear  to  be  additive. 

FDA  also  disagrees  with  the 
comments  that  the  historical  concern 
with  safety  of  folate  intakes  for  drugs,  as 
well  as  for  FDA's  food  additive 


regulations,  was  limited  only  to 
synthetic  folic  acid.  The  agency  notes 
that  the  commenters'  references  to 
FDA's  1971  drug  regulation  in  which 
intakes  of  synthetic  folic  acid  above  1 
mg  daily  were  stated  to  cause  masking 
of  anemia  related  to  vitamin  B12 
deficiency  are  misleading  in  that  they 
fail  to  note  that  in  1980,  FDA  revised 
the  1971  drug  regulation  to  require  a 
warning  statement  that  intakes  as  low  as 
0.1  mg  daily  may  obscure  pernicious 
anemia  (45  FR  69043  at  69044,  October 
17, 1980).  Clearly,  for  the  food  supply, 
a  safe  upper  limit  of  intake  of  0.1  mg 
would  be  inadequate  to  provide  the 
known  folate  nutritional  requirements 
of  the  U.S.  population.  Thus, 
considerations  in  drugs  that  are 
intended  for  the  treatment  of  persons 
with  diagnosed  diseases  and  health- 
related  conditions  are  not  necessarily 
directly  applicable  to  questions  of  food 
safety. 

FDA  fiulher  finds  that  suggestions 
that  the  historical  examination  of  food 
additive  regulations  dealt  only  with 
synthetic  folic  acid  are  not  helpful. 
Food  additive  regulations  on  folate 
addition  to  foods  necessarily  specify 
that  the  added  form  is  synthetic  because 
that  is  the  only  form  that  can  be  a  food 
additive.  On  the  other  hand,  it  is 
common  practice  when  evaluating  the 
safety  of  an  added  food  ingredient  to 
consider  the  safety  within  the  context  of 
total  dietary  exposures,  regardless  of 
source. 

As  to  comments  on  possible 
differences  in  bioavailability  between 
food  sources  and  synthetic  sources  of 
folic  acid  and  the  potetltial  of  these 
differences  to  affect  safety 
considerations,  FDA  discussed  this     '    . 
issue  in  its  proposed  health  claim  rule 
(58  FR  53254  at  53273  to  53274).  FDA 
tentatively  concluded  that  the  issue  of 
bioavailability  is  complex,  and  that  no 
systematic  data  are  available  on  many  of 
the  factors  that  affect  bioavailability. 
FDA  was  not  aware  of  any  meaningful  . 
way  to  factor  bioavailability  into 
fortification  scenarios  or,  by  extension, 
into  evaluations  of  safety.  FDA  received 
no  new  data  on  this  matter.  Therefore, 
FDA  has  no  basis  on  which  to  factor 
possible  differences  in  bioavailability  of 
synthetic,  as  opposed  to  food,  folates 
into  its  determination  of  the  safe  upper 
limit  of  folate  intakes. 

Significantly,  the  use  of  a  distinction 
between  folic  acid  and  folate  for  the 
purposes  of  establishing  a  safe  upper 
limit  of  folate  intake  was  not  supported 
by  any  expert  group  that  the  agency 
consulted  during  this  rulemaking 
proceeding  or  by  comments  from 
experts  in  folate  and  B12  metabolism 
and  related  diseases  (Riafs.  2,  4,  and  19). 


Nor  was  it  supported  by  any  of  the 
folate  or  vitamin  Bi2  experts  who 
submitted  written  comments  to  the 
record.  FDA  received  no  new  data  or 
compelling  arguments  in  this  regard. 
Therefore,  the  agency  concludes  that  the 
safe  upper  Umit  of  daily  intake  should 
be  based  on  total  folate  intake  (i.e.,  on 
consumption  of  folate  from  all  sources). 

D.  Breakfast  Cereals 

Several  comments  supported  the 
proposal  to  limit  the  fortification  of 
breakfast  cereals  to  100  ng  per  serving. 
One  comment  supported  the  proposed 
rule's  distinction  between  the 
consumption  of  dietary  supplements 
and  breakfast  cereals,  noting  that: 

The  document  appropriately  makes  the 
disUnction  between  breakfast  cereal  and 
vitamin  supplements  noting  that  some 
persons  may  consume  many  more  than  one 
serving  of  breakfast  cereal  per  day. 

In  contrast,  however,  another 
comment  argued  that: 

*  •  *  the  potential  for  overconsumption  of 
folic  acid  is  greater  for  dietary  supplements 
in  pill/tablet/capsule  form  than  for 
supplement  cereals.  Supplement  cereal 
consumption  is  self-limiting  in  light  of 
volume  and  caloric  considerations.  In 
contrast,  smaller  supplements  have  the 
potential  to  be  consumed  excessively,  for 
example,  by  adults  using  a  multivitamin/ 
mineral  product  to  increase  vitamin  C  intake 
to  combat  a  cold,  or  by  children,  with  the 
potential  result  of  iron  toxicity. 

Several  comments  recommended  that 
currently  marketed  breakfast  cereals 
containing  400  itg  per  serving  folic  acid 
should  be  allowed  to  continue  to  be 
formulated  at  this  level.  One  breakfast 
cereal  manufacturer  argued  that 
allowing  dietary  supplements  to  contain 
the  full  RDl  level  of  folic  acid  while 
limiting  the  folic  acid  added  to  breakfast 
cereal  to  25  percent  of  the  RDI  did  not 
seem  to  be  based  on  any  scientific 
rationale: 

If  100%  RDI  is  a  safe  level  for  a  vitamin 
supplement  in  tablet  form,  it  surely  is  a  safe 
level  in  a  food  form.  In  fact,  food  is 
potentially  a  safer  alternative  since  the 
consumption  is  self-limiting;  whereas  there  is 
greater  potential  for  over  consuming 
supplements  in  tablet  form. 

Several  comments  stated  that  they  did 
not  understand  how  FDA  could  reduce 
the  level  of  added  folic  acid  in  breakfast 
cereals  and  still  implement  the  PHS 
recommendation  to  have  women  of 
childbearing  age  consume  400  ]xg  folic 
acid  per  day.  Other  comments  argucid 
that  FDA  should  allow  some  breakfast 
cereals  to  contain  100  percent  of  the  RDI 
for  folic  acid  per  serving  as  an 
alternative  to  taking  dietary  supplement 
tablets. 


Still  other  comments  argued  that  FDA 
should  not  make  a  regulatory  distinction 
between  dietary  supplements  in 
conventional  and  unconventional  food 
forms.  The  comments  asserted  that  both 
should  be  allowed  to  provide  100 
percent  of  the  daily  value  of  folic  acid. 

One  comment  suggested  that  for 
breakfast  cereals  to  contain  100  percent 
of  the  RDI  for  folic  acid,  they  must 
contain  100  percent  of  the  RDI  for  at 
least  10  vitamins  for  which  RDl's  have 
been  determined  to  preserve  their  status 
as  rationally  balanced  supplement 
products. 

In  the  proposal,  FDA  tentatively 
concluded  that  if  cereal-grain  products 
were  fortified  at  140  pg  foUc  acid  per 
100  g,  the  addition  of  folic  acid  to 
breakfast  cereals  should  be  limited  to 
100  Mg  folic  acid  per  serving.  FDA  stated 
that  fortification  of  all  breakfast  cereals 
to  400  pg  folic  acid  per  serving  would 
result  in  the  estimated  daily  intake  of 
folate  among  significant  portions  of  the 
population  exceeding  the  safe  upper 
limit  of  1  mg  folate  per  day. 

FDA  recognizes  that  fortification  of 
some  breakfast  cereals  at  400  ug  folic 
acid  per  serving  provides  women  of 
child-bearing  age  flexibility  to  meet  the 
PHS  recommendation  that  such  women 
consume  400  ^g  of  folic  acid  per  day  as 
a  means  to  reduce  their  risk  of  having 
a  pregnancy  affected  by  an  NTD.  FDA 
emphasizes  that  the  estimates  of  folate 
consumption  presented  in  the  health 
claims  proposal  (58  FR  53295,  October 
14, 1993)  were  based  on  calculations 
that  assumed  all  breakfast  cereals  would 
be  fortified  at  0, 100  pg,  or  400  pg  folic 
acid  per  serving.  As  discussed  in  the 
proposal,  most  breakfast  cereals  are 
fortified  at  100  pg  folic  acid  per  serving, 
and  only  3  to  6  percent  of  breakfast 
cereals  are  fortified  at  400  pg  folic  acid 
per  serving  (Nielsen  Scantrack  Data, 
A.C.  Nielsen  Marketing  Research,  Inc., 
Cherry  Hill,  New  )ersey). 

FDA  has  no  basis  to  conclude  that  the 
current  market  distribution  of  breakfast 
cereals  fortified  at  400  pg  folic  acid  per 
serving  will  substantially  change  as  the 
result  of  the  authorization  of  a  health 
claim  on  the  relationship  of  folate  to 
NTD's.  In  fact,  the  agency  notes  that  the 
health  claim  on  the  relationship 
between  folate  and  NTD's  may  be 
included  in  the  labeling  of  foods  that  are 
good  sources  of  folate  (40  to  76  pg  folic 
acid  per  serving).  Because  most 
breakfast  cereals  contain  folic  acid  at 
levels  (100  pg  foHc  acid  per  serving)  that 
permit  them  to  bear  this  health  claim, 
there  is  no  need  for  breakfast  cereal 
manufacturers  to  increase  their  level  of 
folic  acid  fortification  to  qualify  to  bear 
the  claim. 


Moreover,  FDA  has  provided  in  21 
CFR  101.79(c)(2)(i)(G)  that  the  health 
claim  for  folate  and  NTD's  cannot  slate 
that  a  specified  amount  of  folate  per 
serving  from  one  source  is  more 
effective  in  reducing  the  risk  of  NTD's 
than  a  lower  amount  per  serving  from 
another  source.  Thus,  the  health  claim 
regulation  provides  no  incentive  for 
increasing  the  level  of  folic  acid 
fortification  in  breakfast  cereals. 

Therefore,  given  the  small  number 
and  limited  market  share  of  breakfast 
cereals  that  are  fortified  with  400  pg  of 
folic  acid  per  serving,  the  lack  of 
incentive  for  there  to  be  any  significant 
increase  in  this  number,  and  the  fact 
that,  if  used  appropriately,  breakfast 
cereals  can  contribute  to  a  healthful  diet 
and  provide  flexibility  for  women  in 
selecting  foods  to  meet  the  PHS 
recommendation,  FDA  has  concluded 
that  it  is  not  necessary  to  limit  the 
addition  of  folic  acid  to  breakfast  cereals 
to  100  pg  folic  acid  (25  percent  of  the 
RDI)  per  serving.  FDA  has  determined 
that  addition  of  up  to  400  pg  folic  acid 
per  serving  in  breakfast  cereals  is  safe  as 
long  as  this  practice  does  not  become 
widespread.  FDA  intends  to  monitor  the 
marketplace,  however,  and  should  the 
proportion  of  breakfast  cereals  fortified 
at  400  pg  folic  acid  change  substantially. 
FDA  may  find  it  necessary  to  reconsider 
this  conclusion. 

E.  Fruit  Juice  Replacements 

One  comment  recommended  that  fruit 
juice  replacements  be  permitted  to  add 
folic  acid  at  20  percent  of  the  RDI. 

FDA  has  considered  this 
recommendation  in  light  of  its  efforts 
towards  implementation  of  the  PHS 
recommendation  and  establishing  safe 
conditions  of  use  for  folic  acid. 

In  examining  options  for  providing 
folate  to  women  of  childbearing  age 
through  food  fortification,  the  agency 
considered  various  options  including 
allocation  of  folate  to  products  such  as 
cereal-grain  products,  fruit  juices,  and 
dairy  products. 

In  selecting  foods  to  consider  as 
vehicles  for  fortification,  the  agency 
started  with  the  basic  principle  that 
fortification  of  staple  products  that  are 
commonly  consumed  in  significant 
amounts  by  virtually  all  members  of  the 
target  population  is  most  likely  to  result 
in  increased  intakes  of  a  specific 
nutrient  by  the  target  population  (Ref. 
26).  The  agency  notes  that,  based  on  this 
general  principle,  cereal-grain  products 
were  the  fortification  vehicle 
recommended  by  the  Food  and 
Nutrition  Board  (Ref.  26). 

Recent  food  consumption  data 
confirm  that  90  percent  of  women  of 
childbearing  age  consi5fme  cereal-grain 
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products  on  a  daily  basis  (Ref.  26). 
Therefore,  ail  fortification  options  that 
the  agency  considered  included 
fortification  of  cereal-grain  products. 
Other  commonly  consumed  food 
categories  that  may  lend  themselves  to 
fortification  with  nutrient  additives, 
including  juices  and  dairy  products, 
were  also  considered.  Examples  of  dairy 
products  and  fruit  juices  that  the  agency 
considered  for  fortification  included: 
Fluid  cows'  milk,  reconstituted  dry 
milk,  condensed  and  evaporated  milks, 
yogurts,  and  fruit  juices  such  as  orange, 
grapefruit,  lemon,  pineapple,  apple,  and 
grape. 

FDA  also  included  breakfast  cereals  in 
evaluating  all  fortification  strategies 
because  these  products  represent  a 
traditional  source  of  many  nutrients, 
including  folate,  for  those  who  consume 
them.  Breakfast  cereals  are  also 
consumed  by  many  women  of 
childbearing  age  (Ref.  27).  Similarly, 
because  approximately  30  to  40  percent 
of  women  of  childbearing  age  use 
dietary  supplements  (Ref.  28),  the 
agency  also  included  the  availability 
and  continued  use  of  dietary 
supplements  in  all  fortification  options. 

In  the  agency's  analyses  of  potential 
intakes  from  fortified  foods,  FDA 
applied  different  levels  (70, 140,  and 
350  Mg  per  100  unit)  of  fortification  to 
the  broad  range  of  food  products  under 
consideration,  including  certain  dairy 
f     products  and  fruit  juices. 

When  fortification  at  the  lowest  level, 
(i.e.,  70  ^g  per  unit)  included  fruit  juices 
and  dairy  products  in  addition  to  cereal- 
grain  products,  intakes  of  high 
consiuners  exceeded  the  safe  upper 
limit  of  1  mg  folate  per  day  for  most  age 
groups.  For  example,  fortification  of 
cereal-grain  products,  fruit  juices,  and  ^ 
dairy  products  with  70  ^.g  folic  acid  per 
unit,  in  addition  to  usual  patterns  of 
dietary  supplement  and  breakfast  cereal 
use,  was  estimated  to  result  in  daily 
folate  intakes  of  high  consumers  in 
many  groups  in  excess  of  1  mg  (58  FR 
53254  at  53292,  October  14.  1993). 

On  the  other  hand,  as  discussed  more 
fully  in  the  folate  health  claim  proposal, 
FDA  examined  the  effects  of  not 
including  fruit  juices  and  dairy  products 
in  its  fortification  model.  As  noted 
above,  cereal-grain  products  are  more 
widely  consumed  than  dairy  products 
or  fruit  juices  by  women  of  childbearing 
age.  The  agency  examined  the  following 
fortification  levels:  70.  140,  or  350  ng 
folic  acid  per  unit.  If  cereal -grain 
products  were  fortified  with  70  ng  folif: 
acid  per  100  g,  folate  intakes  by  adult 
population  groups  of  "high  consumers" 
would  remain  below  1  mg  per  day  (58 
FR  53254  at  53292,  October  14.  1993). 
If  fortification  of  cereal-grain  products 
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was  140  ng  per  100  g,  intakes  by  adults 
51+  years  who  were  "high  consumers" 
and  who  used  supplements  would 
approach  but  not  exceed  1  mg  folate  per 
day.  Fortification  of  cereal-grain 
products  at  350  ng  per  100  g  could 
result  in  e.stimated  daily  intakes  by 
"high  consumers"  among  several  sex/ 
age  groups  in  excess  of  1  mg  folate  per 
day  (58  FR  53254  at  53292,  October  14, 
1993). 

As  discussed  above,  FDA  has 
concluded  that  1  mg  folate  per  day  is 
the  safe  upper  limit  for  folate  intake.  To 
ensure  that  the  safe  upper  limit  is  not 
exceeded,  FDA  finds  that  folic  acid 
fortification  must  be  limited  to  the 
cereal-grain  products  that  are  the  subject 
of  a  standard  of  identity  that  requires 
the  addition  of  this  substance  at  a  level 
of  140  Jig  per  100  g.  Fortification  of 
other  .standardized  foods  with  folic  acid 
would  cause  the  total  daily  folate  intake 
of  .some  segments  of  the  population  to 
e.xceed  the  safe  daily  intake  of  folate. 

Because  tniit  juices  and  fruit  juice 
replacements  are  not  as  widely 
consumed  as  cereal-grain  products  by 
women  of  childbearing  age,  they  do  not 
provide  as  effective  a  means  for 
addressing  the  PHS  recommendation 
that  women  of  childbearing  age 
consume  400  jig  folic  acid  per  day. 
Moreover,  allowing  their  fortification  in 
addition  to  the  fortification  of  cereal- 
grain  products  would  cause  some 
members  of  the  population  to  exceed 
the  safe  upper  limit  of  intake.  Therefore, 
FDA  rejects  the  comments 
recommending  that  fruit  juice 
replacements  be  permitted  to  add  folic 
acid. 

F.  Infant  Formula 

One  comment  by  a  trade  association 
representing  infant  formula 
manufacturers  supported  proposed 
§  172.345(e)  which  explicitly  permits 
the  addition  of  folic  acid  to  infant 
formula,  consistent  with  section  412(1) 
of  the  act  (21  U.S.C.  3.50a(i)). 

Another  comment  expressed  concern 
that  proposed  §  172.345(e)  would  allow 
the  addition  of  elevated  levels  of  folic 
acid  to  infant  formula. 

FDA  notes  that  in  accordance  with 
section  412(i)  of  the  act,  infant  formulas 
are  required  to  contain  all  e.ssential 
nutrients,  including  folic  acid.  This 
rulemaking  amends  the  food  additive 
regulations  to  make  clear  that  the  use  of 
folic  acid  in  infant  formula  at  a  level 
necessary  to  provide  4  jig  of  folate  is 
safe  and  meets  the  known  nutrient 
requirements  of  infants  when  used  at 
the  required  level.  This  level  was  set  in 
accordance  with  the  19fi7 
reconuuendations  of  the  Committee  on 
Nutrition  of  the  American  Academy  of 


Pediatrics  (Ref.  29)  and  was  * 
incorporated  into  the  1980  Infant 
Formula  Act  and  the  1986  Amendments 
to  the  act.  Therefore,  FDA  concludes 
that  addition  of  folic  acid  to  infant 
formula  at  levels  that  comply  with 
section  412  of  the  act  is  safe. 

G.  Dietary  Supplements 

In  the  proposal,  FDA  tentatively 
concluded  that  it  should  continue  to 
provide  for  the  use  of  folic  acid  in 
dietary  supplements  (58  FR  53312  at 
53316.  October  14, 1993).  FDA  received 
several  comments  supporting  this 
tentative  conclusion.  Since  publication 
of  the  proposal,  however,  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994  (DSHEA)  was  enacted.  The 
DSHEA  amended  the  act  to  exempt 
dietary  ingredients,  including  vitamins, 
used  in  dietary  supplements  from  the 
definition  of  a  "food  additive"  (section 
201(s)(6)  of  the  act).  Therefore,  there  is 
no  need  to  provide  for  the  use  of  folic 
acid  in  dietary  supplements  in  the  food 
additive  regulations.  Consequently,  FDA 
has  modified  the  proposed  revision  of 
§  172.345  by  removing  paragraph  (f)  and 
redesignating  paragraph  (g)  as  paragraph 
(f). 

H.  Medical  Foods 

A  comment  from  a  trade  association 
that  represents  manufacturers  of 
medical  foods  supported  FDA's 
proposal  to  allow  the  addition  of  folic 
acid  to  medical  foods. 

FDA  recognizes  that  it  is  necessary 
and  appropriate  to  provide  for  the  use 
of  folic  acid  in  foods  that  are  formulated 
to  be  consumed  or  administered 
enterally  under  the  supervision  of  a 
physician  and  that  are  intended  for  the 
specific  dietary  management  of  a 
disease  condition  for  which  distinctive 
nutritional  requirements,  based  on 
recognized  scientific  principles,  are 
established  by  medical  evalua.tion 
(medical  foods).  Therefore,  FDA  is 
providing  for  the  use  of  folic  acid  in 
medical  foods  in  §  172.345(f).  In  the 
proposal,  FDA  provided  for  medical 
foods  as  a  subsef  of  foods  for  special 
dietary  use  (see  proposed  §  172.345(g)). 
However,  FDA  has  reevaluated  this 
approach  and  concludes  that  it  is  more 
consistent  with  the  act  to  provide  for 
medical  foods  as  a  separate  class  of 
products  (see  section  403(r)(5)(A)  of  the 
act  and  compare  section  4n{c)(3)  (21 
U.S.C.  350(c)(3))  of  the  act  with  section 
5(b)(3)  of  the  Orphan  Drug  Act  (21 
U.S.C.  360ee(b)(3)). 

FDA  has  provided  for  the  addition  of 
folic  acid  to  foods  for  special  dietary  u.se 
in  this  final  rule  (§  172.345(g)). 


/.  Meal-Replacements 

Several  comments  recommended  that 
FDA  allow  the  fortification  of  meal- 
replacement  products  with  folic  acid. 
These  comments  stated  that  weight 
control  meal-replacement  products 
should  be  allowed  to  be  fortified  with 
folic  acid  at  a  level  based  on  the 
proportion  of  the  total  daily  caloric 
inteJce  that  the  product  is  intended  to 
provide.  One  comment  argued  that 
meal-replacement  products  are  unlikely 
to  contribute  to  excess  folic  acid  in  the 
diet  because  their  use  is  self-limiting.  In 
addition,  several  comments  argued  that 
the  addition  of  folic  acid  to  meal- 
replacement  products  is  consistent  with 
the  rationale  used  by  FDA  to  justify  the 
fortification  of  breakfast  cereals,  because 
meal-replacement  products  are 
alternatives  to  bretJcfast  cereals,  and  like 
breakfast  cereals,  meal-replacement 
products  are  consumed  typically  as  a 
single  serving  at  the  beginning  of  the 
day.  In  support  of  allowing  addition  of 
folic  acid  to  meal-replacement  products, 
one  comment  argued  that  these  products 
are  often  consumed  by  women  of 
childbearing  age  at  breakfast  in  place  of 
cereal,  or  they  ate  eaten  as  a  mid- 
morning  snack  when  breakfast  is 
skipped. 

Another  comment  recommended  that 
any  meal-replacement  products  be 
permitted  to  contain  up  to  100  percent 
of  the  RDI  per  serving  of  folic  acid.  The 
comment  argued  that  this  level  was 
justified  because  these  products  are 
usually  promoted  and  knowingly 
purchased  at  a  premium  for  their 
nutrient  properties. 

FDA  recognizes  that  meal- 
replacement  products  intended  to  be 
consumed  as  the  sole  item  of  a  meal  or 
a  diet  provide  persons  consuming  such 
products  with  essential  nutrients. 
Moreover,  folic  acid  fortification  of  such 
products  provides  an  alternative  to 
breakfast  cereals  and  dietary 
supplements  for  women  of  child-bearing 
age  that  want  to  follow  the  PHS 
recommendation  that  they  consume  400 
\i%  of  folic  acid  per  day.  Therefore,  FDA 
concludes  that  meal-replacement 
products  represented  as  a  sole  item  of  a 
meal  or  a  diet  may  contain  added  folic 
acid. 

To  ensure  that  consumers  of  such 
meal-replacement  products  do  not 
exceed  the  safe  upper  limit  for  folate  per 
day.  FDA  has  concluded  that  meal- 
replacement  products  that  are  intended 
to  be  consumed  once  per  day  may 
contain  up  to  400  jig  folic  acid  per 
serving.  However,  to  ensure  that 
consumption  of  meal-replacement 
products  does  not  result  in  folate 
intakes  exceeding  the  safe  upper  limit  of 


1  mg  folate  per  day.  FDA  has  concluded 
that  meal-replacement  products 
intended  to  be  consumed  more  than 
once  per  day  may  contain  up  to  200  jig 
folic  acid  per  serving  (§  172.345(h)). 

/.  Foodstuff  Premixes 

One  comment  requested  that  the 
agency  clarify  whether  folic  acid  may  be 
added  to  foodstuff  premixes  made  with 
unenriched  flour,  but  whose  labeling 
indicates  that  the  product  contains 
enriched  flour. 

FDA  recognizes  that  current 
manufacturing  practices  can  involve  the 
addition  of  nutrients,  including  folic 
acid,  to  premixes  containing  unenriched 
cereal-grain.  FDA  advises  that  the 
addition  of  folic  acid  to  premixes  made 
with  unenriched  cereal-grain  flours, 
where  a  regulation  establishing  a 
standard  of  identity  exists  and  where 
the  standard  specifically  requires  the 
addition  of  folic  acid,  is  viewed  by  the 
agency  as  use  in  accordance  with 
§  172.345(c). 

K.  Specifications 

Several  comments  requested  that  the 
proposed  specifications  for  folic  acid 
(§  172.345(b))  be  modified  to  include 
standards  established  by  the  United 
States  Pharmacopeia  (USP)  for  the  use 
of  folic  acid  in  dietary  supplements. 
These  comments  maintained  that 
current  USP  and  Food  Chemicals  Codex 
standards  for  folic  acid  are  identical, 
and  that  including  the  USP 
requirements  would  help  resolve  any 
differences  should  USP  improve  the 
standards  for  folic  acid.  The  comments 
noted  that  USP  intends  to  establish  new 
standards  for  folic  acid. 

As  discussed  previously,  in  response 
to  the  DSHEA,  FDA  has  removed  all 
references  to  the  use  of  folic  acid  in 
dietary  supplements  from  §  172.345. 
Establishing  specifications  for  the  use  of 
folic  acid  in  dietary  supplements,  as 
recommended  in  the  comments,  is 
beyond  the  scope  of  this  rulemaking. 
Therefore,  FDA  concludes  that  new 
§  172.345(b)  will  specify  FCC 
specifications  for  the  food  additive  use 
of  folic  acid. 

L.  Analytical  Methodology 

A  comment  noted  that  the  current 
Association  of  Official  Analytical 
Chemists  (AOAC)  method  for  folate 
quantitation  in  food  is  inadequate,  and 
that  there  is  a  critical  need  for  an 
improved  method.  Another  comment 
noted  that  the  current  AOAC  method  is 
subject  to  considerable  variability  and 
requires  5  to  7  days  to  complete.  The 
comment  noted  that  this  length  of  time 
is  not  practical  for  in-plant  quality 
control  purposes. 


The  agency  recognizes  that  current 
methods  for  folate  quantitation  in  foods 
may  present  a  problem.  FDA  notes  that 
folate  is  one  of  the  most  labile  of  the 
water-soluble  vitamins,  and  the 
instability  of  the  numerous  folate  forms 
in  food  has  proven  to  be  an  obstacle  to 
their  quantitation. 

Current  methods  to  quantitate  the 
level  of  folate  in  foods  generally  involve 
a  two-step  process  consisting  of 
extraction  of  folate  from  the  food  matrix 
followed  by  quantitation  of  folate  levels. 
Extraction  of  folate  from  the  food  matrix 
is  the  most  technically  challenging  step 
in  the  analysis.  The  AOAC  has 
approved  two  methods  for  folate 
quantitation  in  food  (Ref.  30).  Both  are 
microbiological  assays.  These  assays  can 
be  completed  within  72  hours  after 
extraction  of  folate  from  the  food 
sample. 

Attempts  to  improve  the  extraction  of 
folate  from  food  matrices  have  fo<:us<?d 
on  the  use  of  a  triple  enzymatic 
digestion  procedure  using  a  broad 
specificity  protease,  an  a-amylase,  and 
chicken  pancreatic  conjugase.  Use  of  the 
triple  enzyme  procedure  has  been  found 
to  increase  measurable  folate  from  a 
wide  range  of  food  matrices  and  has 
been  shown  to  be  particularly  effective 
on  cereal-grain  based  foods  and  milk 
and  milk  by-products.  The  triple 
enzyme  procedure  has  been  adapted 
into  analysis  protocols  at  FDA's  Atlanta 
Center  for  Nutrient  Analysis  for  the 
quantitation  of  folate  in  FDA's  Total 
Diet  samples  (Ref.  31). 

FDA  scientists  are  studying  the  triple 
enzyme  extraction  procedure  to  identify 
foodstuffs  for  which  the  extraction 
method  is  most  applicable.  The  agency 
also  notes  that  a  number  of  high 
pressure  liquid  chromatography  (HPLC) 
methods  for  folate  analysis  and 
quantitation  have  been  described  in  the 
literature.  Because  such  HPLC  methods 
are  more  rapid  than  the  microbial 
methods  currently  in  use,  they  offer  the 
potential  for  development  of  a  rapid 
folate  quantitation  assay  for  quality 
control  purposes. 

FDA  will  continue  to  work  with 
AOAC  to  improve  the  methodology  for 
quantitation  of  folate  in  food.  The 
agency  anticipates  that  the  use  of  the 
triple  enzyme  extraction  prot:edure  and 
HPLC  will  result  in  advances  over  the 
current  folate  assays  by  reducing 
variability  and  assay  time. 

in.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
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required.  The  agency'.s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

rv.  Objections  i 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  4, 1996  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Incorporation  by 
Reference,  Reporting  and  recordkeeping 
requirements. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 


PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
172  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  402, 409,  701, 
721  of  the  Federal  Food.  DruR-  and  Cosmetic 
Act  (21  U.S.C.  321,  341.  342,  348.  371.  379e). 

2.  Section  172.345  is  revised  to  read 
as  follows: 

§172.345    Fdlc  add  (fdacln). 

Folic  acid  (CAS  Reg.  No.  59-30-3). 
also  known  as  folacin  or  folate,  may  be 
safely  used  in  food  as  a  nutrient  in 
accordance  with  the  following 
prescribed  conditions: 

(a)  Folic  acid  is  the  chemical  N-[4- 
[((2-amino-l,4-dihydro-4-oxo-6- 
pteridinyl)methyllamino]benzoyll-L- 

glutamic  acid. 

(b)  Folic  acid  meets  the  specifications 
of  the  "Food  Chemicals  Codex,"  3d  ed. 
(1981).  pp.  125  to  126,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


Copies  may  be  obtained  from  the 
National  Academy  Press,  2101 
Constitution  Ave.  NW..  Washington,  DC 
20418.  or  may  be  examined  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library.  200  C  St.  SW..  rm. 
3321,  Washington,  DC  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
St.  NW.,  suite  700,  Washington,  DC. 

(c)  Folic  acid  may  be  added  to  foods 
subject  to  a  standard  of  identity 
established  under  section  401  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  when  the  standard  of  identity 
specifically  provides  for  the  addition  of 
folic  acid. 

(d)  Folic  acid  may  be  added,  at  levels 
not  to  exceed  400  micrograms  (^lg)  per 
serving,  to  breakfast  cereals,  as  defined 
under  §  170.3(n)(4)  of  this  chapter. 

(e)  Folic  acid  may  be  added  to  infant 
formula  in  accordance  with  section 
412(i)(l)  of  the  act  or  with  regulations 
issued  under  section  412(i)(2)  of  the  act 
which  are  codified  in  §  107.100  of  this 
chapter. 

(f)  Folic  acid  may  be  added  to  a 
medical  food,  as  defined  in  section 


5(b)(3)  of  the  Orphan  Drug  Act  (21 
U.S.C.  360ee(b)(3)),  at  levels  not  to 
exceed  the  amount  necessary  to  meet 
the  distinctive  nutritional  requirements 
of  the  disease  or  condition  for  which  the 
food  is  formulated. 

(g)  Folic  acid  may  be  added  to  food 
for  special  dietary  use  at  levels  not  to 
exceed  the  amount  necessary'  to  meet 
the  special  dietary  needs  for  which  the 
food  is  formulated. 

(h)  Folic  acid  may  be  added  to  foods 
represented  as  mfeal-replacement 
products,  in  amounts  not  to  exceed; 

(1)  Four  hundred  ^g  per  serving  if  the 
food  is  a  meal-replacement  that  is 
represented  for  use  once  per  day;  or 

(2)  Two  hundred  ^g  per  serving  if  the 
food  is  a  meal-replacement  that  is 
represented  for  use  more  than  once  f)€r 
day. 

Dated:  February  28.  1996 
David  A.  Kenler, 
Commissioner  of  Food  and  Drugs 
IFR  Doc.  96-5012  Filed  2-2»-96;  12:04  pm| 
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DEPARTMENT  OF  EDUCATION 

RMMTCh  in  Education  of  Individuals 
Wnh  Disabilities  Program 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority. 

SUMMARY:  The  Secretary  announces  a 
final  priority  for  the  Research  in 
Education  of  Individuals  with 
DisabiUties  Program.  The  Secretary  may 
use  this  priority  in  Fiscal  Year  1996  and 
subsequent  years.  The  Secretary  takes 
this  action  to  focus  Federal  assistance 
on  identified  needs  to  improve 
outcomes  for  children  with  disabilities. 
This  final  priority  is  intended  to  ensure 
wide  and  effective  use  of  program 
funds. 

EFFECTIVE  pATE:  This  priority  takes  effect 
on  April  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Andres.  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W.,  Room  3526.  Svtdtzer  Building, 
Washington.  D.C.  20202-2641. 
Telephone:  (202)  205-8125.  Fax:  (202) 
205-8105.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953.  Internet:  Doris— 
Andres@ed.gov 

SUPPt^MENTARY  INFORMATION:  The 
Research  in  Education  of  Individuals 
with  Disabilities  Program,  authorized  by 
Part  E  of  the  Individuals  with 
DisabiUties  Education  Act  (20  U.S.C. 
1441-1443),  provides  support:  to 
advance  and  improve  the  knowledge 
base  and  improve  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services — 
including  professionals  in  regular 
education  environments — to  provide 
children  with  disabilities  effective 
instruction  and  enable  these  children  to 
learn  successfully. 

On  November  7, 1995,  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(60  FR  56192-56193). 

This  final  priority  supports  the 
National  Education  Goals  by  improving 
.  understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

The  publication  of  this  priority  does 
not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  Umit  the  Secretary  to  funding  only 
"this  priority,  subject  to  meeting 
applicable  rulemaJcing  requirements. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  and  the 
quality  of  the  applications  received. 
Further,  FY  1996  priorities  could  be 


affected  by  enactment  of  legislation 
reauthorizing  these  programs. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  four  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priority  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Priority— Initial  Career  Awards 

Comment:  Two  commenters 
expressed  concern  about  limiting  the 
priority  to  researchers  in  the  initial 
phases  of  their  careers.  One  commenter 
opposed  limiting  the  competition  to  one 
category  of  researcher  given  the  limited 
amount  of  funding,  if  any,  that  may  be 
available  over  the  next  few  years  for 
research.  The  commenter  felt  strongly 
that  the  priority  should  focus  on  the 
highest  quality  of  research  that  will 
continue  to  move  the  field  forward, 
irrespective  of  the  status  of  the  careers 
of  the  researchers.  The  commenter  also 
suggested  that  the  priority  be  changed  to 
encourage  applications  from  persons 
with  disabilities  and  from  professionals 
who  have  demonstrated  success  in 
service  delivery.  Another  commenter 
felt  the  priority  could  penalize  those 
researchers  who  have  spent  a  few  years 
outside  academia  in  the  "real  world"  of 
service  systems  and  programmatic 
realities,  before  they  define  research 
lines  of  interest  for  their  research 
careers. 

Discussion:  The  Department  has  a 
basic  three  pronged  approach  to  develop 
the  capacity  of  the  special  education 
research  community.  First,  there  is  the 
Student-Initiated  Research  Projects 
priority  (begun  in  1974)  that  targets 
students  at  the  post-secondary  level  to 
encourage  students  to  pursue  special 
education  research.  Second,  the  Initial 
Career  Awards  (ICA)  competition 
(begun  in  1990)  is  intended  to  bridge  the 
gap  between  students  and  established 
researchers  by  providing  support  to 
individuals  who  are  in  the  initial  phases 
of  their  careers  to  initiate  and  develop 
promising  lines  of  research.  Third,  the 
Field-Initiated  Research  Projects 
competition  (begun  in  1964  and  the 
oldest  continuous  source  of  Federal 
funding  in  education)  provides  support 
to  researchers  who  may  be  associated 
with  institutions  of  higher  education. 
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State  and  local  educational  agencies, 
and  other  public  agencies  and  nonprofit 
private  organizations.  The  Department 
believes  this  approach  should  be 
maintained  because  historically  the 
students  and  beginning  researchers  have 
a  difficult  time  competing  against 
established  researchers,  and  the 
Department  believes  it  is  important  to 
encourage  and  support  their 
participation  to  expand  the  special 
education  research  capacity  into  as 
broad  a  range  as  possible.  The  priority 
as  written  provides  for  the  involvement 
of  individuals  with  recognized 
professional  expertise  in  the  subject 
matter,  and  researchers  with  disabilities 
are  encouraged  to  apply  along  with 
other  eligible  applicants. 

The  Secretary  agrees  with  the 
commenter  that  researchers  who  have 
spent  a  few  years  outside  academia  are 
deserving  of  support,  and  they  are 
eligible  to  apply  to  the  Field-Initiated 
Research  Projects  competition. 

Regarding  the  concern  that  there 
could  be  increasingly  limited  funding 
for  research  activities,  the  Secretary 
notes  that  final  action  on  the  1996 
appropriation  is  difficult  to  predict. 
Congress  has  not  yet  enacted  a  fiscal 
year  1996  appropriation  for  the 
Department  of  Education,  and  is 
considering  proposals  to  eliminate  or . 
reduce  funding  in  fiscal  year  1996  for 
many  of  the  discretionary  grant 
programs  administered  by  the 
Department  for  which  the  President 
requested  funds.  In  order  to  ensure  that 
the  Department  has  the  ability  to  award 
funds  in  the  event  they  become 
available  for  programs  for  which 
funding  is  uncertain,  the  Etepartment  is 
proceeding  with  the  publication  of 
priorities  and  the  conduct  of  planned 
competitions.  The  Department  will 
make  final  decisions  on  the  appropriate 
priorities  and  mix  of  awards  for  each 
program  once  a  final  appropriation  is 
enacted. 

Changes:  None. 

Comment:  Two  commenters  suggested 
other  areas  that  proposals  should  focus 
on  including:  (1)  Natural  settings  for 
infants  and  young  children;  (2) 
inclusive  classrooms;  (3)  the  effective 
utilization  of  technology  and 
telecommunications;  (4)  students  with 
disabilities  meeting  educational 
standards  established  for  all  students; 
(5)  integrating  students  with  disabilities 
with  their  nondisabled  peers  throughout 
their  educational  experience;  and  (6) 
effective  transition  planning  so  that 
individuals  with  disabilities 
successfully  participate  in 
postsecondary  education  and  are 
employed  in  integrated  work  settings. 
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Discussion:  The  Secretary  concurs 
with  the  importance  of  the  focus  areas 
listed  above. 

However,  the  priority  as  written  does 
not  preclude  proposals  on  the  suggested 
topics.  The  Secretary  prefers  that 
applicants  be  given  flexibility  to 
propose  their  particular  area  of  inquiry, 
and  believes  it  would  be  overly 
prescriptive  to  limit  potential  applicants 
to  certain  topics. 

Changes:  None. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Absolute  Priority— Initial  Career  Awards 

Background:  There  is  a  need  to  enable 
individuals  in  the  initial  phases  of  their 
careers  to  initiate  and  develop 
promising  lines  of  research  that  would 
improve  early  intervention  services  for 
infants  and  toddlers,  and  special 
education  for  children  and  youth  with 
disabilities.  Support  for  research 
activities  among  individuals  in  the 
initial  phases  of  their  careers  is 
intended  to  develop  the  capacity  of  the 
special  education  research  community. 
This  priority  would  address  the 
additional  need  to  provide  support  for 
a  broad  range  of  field-initiated  research 
projects — focusing  on  the  special 
education  and  related  services  for 
children  and  youth  with  disabilities  and 
early  intervention  for  infants  and 
toddlers — consistent  with  the  purpose 
of  the  program  as  described  in  34  CFR 
324.1. 

Priority:  The  Secretary  establishes  an 
absolute  priority  for  the  purpose  of 
awarding  grants  to  eligible  applicants 
for  the  support  of  individuals  in  the 
initial  phases  of  their  careers  to  initiate 
and  develop  promising  lines  of  research 
consistent  with  the  purposes  of  the 
program.  For  purposes  of  this  priority, 
the  initial  phase  of  an  individuals  career 
is  considered  to  be  the  first  three  years 
aftep  completing  a  doctoral  program  and 
graduating  (e.g.,  for  fiscal  year  1996 
awards,  projects  may  support 
individuals  who  completed  a  doctoral 
program  and  graduated  no  earlier  than 
the  1991-92  academic  year). 

Projects  must — 

(a)  Pursue  a  line  of  inquiry  that 
reflects  a  programmatic  strand  of 
research  emanating  either  from  theory 
or  a  conceptual  framework.  The  line  of 
research  must  be  evidenced  by  a  series 
of  related  questions  that  establish 
directions  for  designing  future  studies 
extending  beyond  the  support  of  this 


award.  The  project  is  not  intended  to 
represent  all  inquiry  related  to  the 
particular  theory  or  conceptual 
ft-amework;  rather,  it  is  expected  to 
initiate  a  new  line  or  advance  an 
existing  one; 

(b)  Include,  in  its  design  and  conduct, 
sustained  involvement  with  nationally 
recognized  experts  having  substantive 
or  methodological  knowledge  and 
expertise  relevant  to  the  proposed 
research.  Experts  do  not  have  to  be  at 
the  same  institution  or  agency  at  which 
the  project  is  located,  but  the  interaction 
must  be  sufficient  to  develop  the 
capacity  of  the  researcher  to  pursue 
effectively  the  research  into  mid-career 
activities.  At  least  50  percent  of  the 
researcher's  time  must  be  devoted  to  the 
project; 

(c)  Prepare  its  procedures,  findings, 
and  conclusions  in  a  manner  that 
informs  other  interested  researchers  and 
is  useful  for  advancing  professional 
practice  or  improving  programs  and 
services  to  infants,  toddlers,  children, 
and  youth  with  disabilities  and  their 
families;  and 

(d)  Disseminate  project  procedures, 
findings,  and  conclusions  to  appropriate 
research  institutes  and  technical 
assistance  providers. 

A  project's  budget  must  include  funds 
to  attend  the  two-day  Research  Project 
Directors'  meeting  to  be  held  in 
Washington,  D.C.  each  year  of  the 
project. 

Applicable  Program  Regulations:  34 
CFR  Part  324. 

Program  Authority:  20  U.S  C  1441-1443. 

(Catalog  of  Federal  Domestic  Assistance 
Numt)er  84.023.  Research  in  Education  of 
Individuals  with  Disabilities  Program) 

Dated:  February  28, 1996. 
Kalherine  D.  Seelman, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  96-5056  Filed  3^-96;  8:45  am) 

BILUNG  CODE  400(M>1-P 


[CFDA  No.:  84.023N] 

Research  in  Education  of  Individuals 
With  Disabilities  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1996 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  in  regular  education 
environments — to  provide  children  with 
disabilities  effective  instruction  and 
enable  them  to  successfully  learn. 


This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  vyith  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants;  Eligible 
applicants  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  .(EDGAR)  in 
34  CFR  Parts  74.  75.  77,  80.  81.  82,  85. 
and  86;  (b)  The  regulations  for  this 
program  in  34  CFR  Part  324;  and  (c)  The 
priority  in  the  notice  of  final  priority  for 
this  program,  as  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
applies  to  this  competition. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Deadline  for  Transmittal  of 
Applications:  May  17.  1996. 

Applications  Available:  March  15. 
1996. 

Estimated  Wimher  of  Awards:  5. 

Project  Period:  Up  to  36  months. 

Available  Funds:  In  fiscal  year  1996. 
the  Department  proposes  to  allocate 
approximately  5375,000  to  support  an 
estimated  5  projects,  with  a  maximum 
size  of  award  of  $75,000  for  the  first 
twelve  months  of  the  project.  Multi-year 
projects  will  be  level  funded  unless 
there  are  increases  in  costs  attributable 
to  significant  changes  in  activity  level. 

The  Congress  has  not  yet  enacted  a 
fiscal  year  1996  appropriation  for  the 
Department  of  Education.  The 
Department  is  publishing  this  notice  in 
order  to  give  potential  applicants 
adequate  time  to  prepare  applicuitions. 
The  estimate  of  the  amount  of  funds  that 
will  be  available  for-this  (ornpetition  is 
based  in  part  on  the  President's  1996 
budget  request  and  in  part  on  the  level 
of  funding  available  for  fiscal  year  1995. 

Potential  applicants  should  note, 
however,  that  the  Congress  is 
considering  proposals  to  eliminate  or  to 
reduce  funding  in  1996  for  manv  of  the 
discretionary  grant  programs 
administered  by  the  Department, 
including  the  program  under  which  this 
competition  would  be  conducted  Final 
action  on  the  1996  appropriation  mav 
require  the  Department  to  cancel  the 
competition  announced  in  this  notice. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice 

For  Applications  and  General 
Information  Contort:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Claudette  Carev. 
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U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Switzer 
Buildhig.  Room  3525,  Washington,  D.C. 
20202-2641.  Telephone:  (202)  205- 
9864.  FAX:  (202)  205-8105.  Internet: 
Claudette— Carey«ed.gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
flTO)  may  call  the  TDD  number  (202) 

205-8953. 

For  Technical  Information  Contact: 
Doris  Andres,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3526,  Switzer  Building, 


Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-8125.  FAX:  (202) 
205-8105.  Internet:  Doris— 
Andres@ed.gov 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  appUcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases);  or  on  the  World  Wide  Web  at 


http:y/www.ed.gov/money.html 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 
Program  Authority:  20  U.S.C.  1441-1443. 

Dated:  February  28, 1996. 
Katherme  D.  Seelman, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  96-5057  Filed  3-4-96;  8:45  am] 
BNJJNQ  CODE  4000-01-P 
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OEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


24  CFR  Parts  d62  and  984 
IPoctat  Na  FR-398»-f-01] 
nN2577-AB61 


Ofllc*  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  Family 
SeH-Sufndency  Program;  Streamlining 
Final  Rule 

AQBiCY:  Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian 
Housing,  HUD.  | 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  HUD's 
regulations  for  the  Family  Self- 
Suffidency  (FSS)  Program.  In  an  effort 
to  comply  with  the  President's 
regulatory  reform  initiatives,  this  rule 
will  streamline  the  Family  Self- 
Suffidency  Program  regulations  by 
consolidating  the  public  housing  and 
the  Section  8  FSS  regulations  and  by 
eliminating  redxmdant  or  otherwise 
unnecessary  provisions.  This  final  rule 
will  make  the  Family  Self-Suffidency 
regulations  dearer  and  more  condse. 
ffFECnVE  DATE:  April  4, 1996. 
FOR  FURTHER  MFORMA-nON  CONTACT: 
Louise  K.  Hunt.  Diredor  for  Policies  and 
Procedures,  Room  4216,  Department  of 
Housing  and  Url>an  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  number  (202)  708- 
3887,  ext.  330.  This  nimiber  may  be 
accessed  through  TDD  by  calling  the 
Federal  Relay  Service  at  (202)  708-9300 
or  1-800-877-TDDY  (1-800-877-8389). 
(Other  than  the  "1-800"  number,  these 
telephone  numbers  are  not  toll-free.) 

SUPPI^MENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

This  rule  does  not  alter  existing 
information  collodion  requirements. 
The  information  colledion  requirements 
contained  in  §§962.201,  962.302, 
962.305,  and  962.401  of  this  rule  were 
previously  submitted  to  the  Office  of 
Management  and  Budget  for  review 
imder  the  Paperwork  Redudion  Ad  of 
1995  (42  U.S.C.  3501-3520)  and  had 
been  approved  under  the  control 
number  2577-0178.  The  Department's 
request  for  reinstatement  of  this  control 
number  is  pending  at  0MB.  (See  notice 
pubUshed  in  the  Fedo-al  Register  on 
November  30, 1995,  at  60  FR  61563.)  An 
agency  may  not  condud  or  sponsor,  and 
person  is  not  required  to  respond  to  a 
colledion  of  information  imless  the 
collection  displays  a  valid  control 
niunber.  The  OKffl  control  niunber, 
when  reinstated,  will  be  added  by 
separate  notice  in  the  Federal  Register. 


Background 

On  March  4, 1995,  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conduded  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  the  public  housing  and 
Section  8  FSS  Programs  can  be 
improved  and  streamlined  by 
consolidating  these  regulations.  The  two 
current  Code  of  Federal  Regulations 
parts  affected  (part  962  for  the  public 
housing  FSS  Program  and  part  984  for 
the  Sedion  8  FSS  program)  contain 
many  identical  provisions. 
Consolidating  the  parts  should 
especially  benefit  HAs  that  operate  bcth 
a  public  housing  and  a  Sedion  8  FSS 
program. 

Some  provisions  in  the  regulations  are 
not  regulatory  requirements.  For 
example,  several  sections  in  the 
regulations  contain  nonbinding 
guidance  or  explanations.  While  this 
information  is  very  helpful  to  recipients, 
HUD  will  more  appropriately  provide 
this  information  through  handbook 
guidance  or  other  materials  rather  than 
maintain  it  in  the  CFR. 

Section  984.201,  Action  Plan, 
contains  revisions  to  conform  to 
changes  to  administrative  plan 
requirements  in  24  CFR  part  982  for  the 
Section  8  Tenant-Based  Assistance 
Program.  (See  24  CFR  982.54,  as  added 
by  60  FR  34698.  July  3. 1995,  and  the 
related  preamble  discussion  of  the  FSS 
action  plan  at  60  FR  34661.)  In 
conformity  with  those  changes  this  rule 
removes  the  requirement  in  the  current 
Sedion  8  FSS  program  regulation  to 
include  certain  FSS  policies  in  the 
administrative  plan  rather  than  in  the 
adion  plan. 

This  rule  does  not  affed  the  Indian 
housing  FSS  Program,  which  is  codified 
at  24  CFR  part  950  with  other  Indian 
housing  programs.  This  rule  appUes  to 
Indian  Housing  Authorities  that  opt  or 
have  opted  to  participate  in  the  Sedion 
8  FSS  Program. 

Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effed,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procediue  is 


"impracticable,  lumecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
pubUsh  this  rule  for  effed  without  first 
soUciting  public  comment.  This  rule 
merely  consolidates  existing  CFR  parts 
and  removes  unnecessary  regulatory 
provisions  and  does  not  establish  or 
affed  substantive  policy.  Therefore, 
prior  public  comment  is  unnecessary. 

Other  Matters 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Ad  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
removing  redundant  or  unnecessary 
provisions.  The  rule  will  have  no 
adverse  or  disproportionate  economic 
impad  on  small  businesses. 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impad.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 
provisions  and  does  not  alter  the 
environmental  effed  of  the  regulations 
being  amended.  A  Finding  of  No 
Significant  Impad  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  sedion  102(2)(C)  of  the 
National  Environmental  Policy  Ad  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  regulations  initially 
implementing  the  FSS  Program  (HUD 
Docket  No.  FR-2961).  That  finding 
remains  applicable  to  this  rule,  and  is 
available  for  pubUc  inspedion  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Offidal  under  sedion  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  dired  effeds  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic' 
or  pohcy  changes  will  result  fit)m  this 
rule  that  would  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 


Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
sigiiificant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  proposed  rule  is  14.850. 
14.855,  and  14.887. 

List  of  Subjects 

24  CFH  Part  962 

Grant  programs — housing  and 
community  development,  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  984 

Grant  programs — housing  and 
community  development.  Housing.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  under  the  authority  of 
42  U.S.C.  353'5(d),  parts  962  and  984  of 
24  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  962— [REMOVED] 

1.  Part  962  is  removed. 

2.  Part  984  is  revised  to  read  as 
follows: 

PART  984— SECTION  8  AND  PUBLIC 
HOUSING  FAMILY  SELF-SUFFICIENCY 
PROGRAM 

Subpart  A — General 

Sec. 

984.101  Purpose,  scope,  and  applicability. 

984.102  Program  objectives. 

984.103  Definitions. 

984.104  Basic  requirements  of  the  FSS 
program. 

984.105  Minimum  program  size. 

Subpart  B — Program  Development  and 
Approval  Procedures 

984.201  Action  Plan. 

984.202  Program  Coordinating  Committee 
(PCC). 

984.203  FSS  family  selection  procedures. 

984.204  On-site  facilities. 

Subpart  C — Program  Operation 

984.301  Program  implementation. 

984.302  Administrative  fees. 

984.303  Contract  of  participation. 

984.304  Total  tenant  payment,  family  rent, 
and  increases  in  family  income. 

984.305  FSS  account. 

984.306  Section  8  residency  and  portability 
requirements. 


Subpart  D — Reporting 

984.401     Reporting. 

Authority:  42  U.S.C.  1437f.  1437u.  and 
3535(d). 

Subpart  A — General 

§984.101    Purpose,  scope,  and 
applicability. 

(a)  Purpose.  (1)  The  purpose  of  the 
Family  Self-Suftlciency  (FSS)  program 
is  to  promote  the  development  of  lo(,al 
strategies  to  coordinate  the  use  of  public 
and  Indian  housing  assistance  and 
housing  assistance  under  the  Section  8 
rental  certificate  and  rental  voucher 
programs  with  public  and  private 
resources,  to  enable  families  eligible  to 
receive  a.ssistance  under  these  programs 
to  achieve  economic  independence  and 
self-sufficiency. 

(2)  The  purpose  of  this  part  is  to 
implement  the  policies  and  procedures 
applicable  to  operation  of  a  local  FSS 
program,  as  established  under  section 
23  ofthe  1937  Act  (42  U.S.C.  1437u). 
under  HUD's  rental  voucher,  rental 
certificate,  and  public  housing 
,  programs. 

(b)  Scope  (1)  Each  PH--\  that  received 
funding  for  public  housing  units  under 
the  FY  1991  and  FY  1992  FSS  incentive 
award  competitions  mu.st  operate  a 
public  housing  FSS  program. 

(2)  Each  H.^  that  received  funding  tor 
Section  8  rental  certificates  or  rental 
vouchers  under  the  combined  FY  1991/ 
1992  FSS  incentive  award  competition 
must  operate  a  Section  8  FSS  pro^nam. 

(3)  Unless  the  H.A  receives  an 
exception  from  the  program  as  provided 
in  §984.10,5,  each  HA  that,  in  FY  1993 
or  any  subsequent  FY,  received  or 
receives  funding  for  additional  rental 
certificates  or  rental  vouchers  must 
operate  a  Section  8  FSS  program  or  for 
additional  public  housing  units  must 
operate  a  public  housing  FSS  program. 

(c)  Applicability — ( 1 )  Public  housing. 
This  part  applies  to  public  housing 
assisted  under  the  1937  Act. 

(2)  Indian  Housing  Authnritins  This 
part  does  not  apply  to  Indian  housing. 
The  regulations  governing  Indian 
housing  FSS  programs  are  set  forth  in  24 
CFR  part  950,  subpart  R.  The  operation 
of  a  Section  8  FSS  program  is  optional 
for  Indian  Housing  .Authorities  (IHAs) 
that  operate  a  certificate  or  voucher 
program.  IHAs  that  elect  to  operate  a 
Section  8  FSS  program  are  subject  to  the 
.requirements  of  this  part,  except  that 
§  984.105(c)  of  this  subpart  A  governing 
minimum  program  size  does  not  apply 
to  IHAs.  Additionally,  IHAs  that 
received  section  8  units  under  the  FSS 
incentive  award  competitions  and  are 
operating  a  section  8  FSS  program  are 


not  subject  to  the  minimum  program 
size  requirements. 

(3)  Section  8  This  part  also  applies  to 
the  Section  8  rental  certificate  program 
and  the  Section  8  rental  voucher 
program  authorized  by  Section  8  of  the 
1937  Ac.\  and  implemented  at  24  CFR 
parts  882,  887,  and  982. 

§  984. 1 02    Program  objectives. 

The  objective  of  the  FSS  program  is  to 
reduce  the  dependency  of  low-income 
families  on  welfare  assistance  and  on 
Section  8,  public  or  Indian  housing 
assistance,  or  any  Federal,  State,  or  lotal 
rent  or  homeownership  subsidies. 
Under  the  FSS  program,  low-income 
families  are  provided  opportunities  for 
education,  job  training,  counseiinj^,  and 
other  forms  of  sot;ial  service  assistance, 
while  living  in  assisted  housing,  so  that 
they  may  obtain  the  education, 
employment,  and  business  and  social 
skills  necessary  to  achieve  self- 
sufficiency,  as  defined  in  i«9H4  103  of 
this  subpart  A.  The  Department  will 
measure  the  success  of  a  local  FSS 
program  not  only  bv  the  number  of 
families  who  achieve  self-sulficiencv. 
but  also  by  the  number  of  FSS  families 
who,  as  3  result  of  pnrtu  ipation  in  the 
program,  have  tamil\  members  who 
obtain  their  first  job,  or  who  obtain 
higher  paying  jobs;  no  longer  need 
benefits  received  under  one  or  more 
welfare  programs,  obtain  a  hi^h  school 
diploma  or  higher  ediu.ition  degree,  or 
accomplish  similar  goals  thai  will  assist 
the  familv  in  obtaining  economic 
indipendem  e. 

§984,103    Definitions. 

(a)  The  terms  1937  Art.  Fair  Mnrket 
Rnnt.  Hl'D.  Indian  Housing  Authorit\ 
iIHAl.  Public  Housing  Agf-nry  iPHAl. 
Sfcrftary.  and  Sf^rtion  H.  as  used  in  this 
part,  are  defined  in  2A  CFK  5.10U. 

(b)  .As  used  in  this  part. 
CtTtifirntinn  means  a  written 

assertion  based  on  supporting  evidence, 
provided  by  the  FSS  family  or  the  H,-\. 
as  may  be  required  iindrr  this  part,  and 
which: 

n)  shall  he  maint/iined  by  the  H.A  in 
the  ca.se  of  the  family  s  (.ertification,  or 
by  HUD  in  the  case  of  the  H.As 
certifitalion: 

il]  Shall  be  made  available  tor 
inspection  by  HUD.  the  H.A,  and  the 
public,  as  appropriate'  and 

(3)  Shall  be  deemed  to  be  accurate  for 
purposes  of  this  part,  unless  the 
Sei  retary  or  the  \\A.  ;is  applicable, 
determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notic  e 
and  opportunity  for  toniment 

C/i)e/>.\ern(/vr  nfficiT  ICEOI  The 
CEO  of  a  unit  of  general  local 
government  means  the  elected  official  or 
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the  legally  designated  official,  who  has 
the  primary  responsibihty  for  the 
conduct  of  that  entity's  governmental 
afEairs.  The  CEO  for  an  hidian  tribe  is 
the  tribal  governing  official. 

ContitKt  of  participation  means  a 
contract  in  a  form  approved  by  HUD, 
entered  into  between  a  participating 
family  and  an  HA  operating  an  FSS 
program  that  sets  forth  the  terms  and 
conditicms  governing  participation  in 
the  FSS  program.  The  contract  of 
participation  includes  all  individual 
training  and  services  plans  entered  into 
between  the  HA  and  all  members  of  the 
family  who  will  participate  in  the  FSS 
program,  and  wUch  plans  are  attached 
to  the  contract  of  participation  as 
exhibits.  For  additional  detail,  see 
§  984.303  of  this  subpart  A. 

Earned  income  means  income  or 
earnings  included  in  aimual  income 
from  wages,  tips,  salaries,  other 
employee  compensation,  and  self- 
employment.  (See  24  CFR  813.106(b)(1). 
(2)  and  (8)  and  913.106(b)(1).  (2)  and 
(8).)  Earned  income  does  not  include 
any  pension  or  annuity,  transfer 
payments,  any  cash  or  in-kind  benefits, 
or  funds  deposited  in  or  accrued  interest 
on  the  FSS  escrow  accoimt  established 
by  an  HA  on  behalf  of  a  participating 
family. 

Effective  date  of  contract  of 
participation  means  the  first  day  of  the 
m<mth  following  the  month  in  which 
the  FSS  family  and  the  HA  entered  into 
the  contract  of  participation. 

Eligible  families  means: 

(1)  For  tne  public  housing  FSS 
program,  current  residents  of  pubhc 
housing.  Eligible  families  also  include 
current  residents  of  public  housing  who 
are  participants  in  local  public  housing 
self-sufficiency  proffams;  and 

(2)  For  Section  8  FSS  program, 
ourent  Section  8  rental  certificate  or 
rental  voucher  program  participants, 
including  participants  in  the  Project 
Self-Sufficiency  or  Operation  Bootstrap 
or  other  local  self-sufficiency  programs. 

Enrollment  means  the  date  that  the 
FSS  family  entered  intolhe  contract  of 
participation  with  the  HA. 

Family  Self-Sufficiency  program  or 
FSS  program  means  the  program 
established  by  an  HA  within  its 
jurisdiction  to  promote  self-sufficiency 
among  participating  families,  including 
the  provision  of  supportive  services  to 
these  families,  as  authorized  by  section 
23ofthel937  Act. 

FSS  account  means  the  FSS  escrow 
account  authorized  by  section  23  of  the 
1937  Act,  and  as  provided  by  §  984.305 
ofthis  subpart  A. 

FSS  creait  means  the  amount  credited 
by  the  HA  to  the  participating  family's 
FSS  account. 


FSS  family  or  participating  family 
means  a  family  that  resides  in  public 
housing  or  receives  assistance  under  the 
rental  certificate  or  rental  voucher 
programs,  and  that  elects  to  participate 
in  the  FSS  program,  and  whose 
designated  head  of  the  family  has  signed 
the  contract  of  participation. 

FSS  related  service  program  means 
any  program,  publicly  or  privately 
sponsored,  that  offers  the  kinds  of 
supportive  services  described  in  the 
definition  of  "supportive  services"  set 
forth  in  this  §984.103. 

FSS  slots  refer  to  the  total  number  of 
public  housing  units  or  the  total  number 
of  rental  certificates  or  rental  vouchers 
that  comprise  the  minimiun  size  of  an 
HA's  respective  public  housing  FSS 
program  or  Section  8  FSS  program. 

FY  means  Federal  Fiscal  Year 
(starting  with  October  1,  and  ending 
September  30,  and  designated  by  the 
calendar  year  in  which  it  ends). 

HA  means  a  Housing  Authority — 
either  a  Public  Housing  Agency  (PHA) 
or  an  Indian  Housing  Authority  (MA). 

Head  of  FSS  family  means  the  aduU 
member  of  the  FSS  family  who  is  the 
head  of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

Housing  subsidies  means  assistance  to 
meet  the  costs  and  expenses  of 
temporary  shelter,  rental  housing  or 
homeownership,  including  rent, 
mortgage  or  utility  payments. 

Individual  training  and  services  plan 
means  a  written  plan  that  is  prepared 
for  the  head  of  the  FSS  family,  and  each 
adult  member  of  the  FSS  family  who 
elects  to  participate  in  the  FSS  program, 
by  the  HA  in  consultation  with  the 
family  member,  and  which  sets  forth: 

(1)  The  supportive  services  to  be 
provided  to  the  family  member; 

(2)  The  activities  to  be  completed  by 
that  family  member;  and 

(3)  The  agreed  upon  completion  dates 
for  the  services  and  activities.  Each 
individual  training  and  services  plan 
must  be  signed  by  the  HA  and  the 
participating  family  member,  and  is 
attached  to,  and  incorporated  as  part  of 
the  contract  of  participation.  An 
individual  training  and  services  plan 
must  be  prepared  for  the  head  of  the 
FSS  family. 

JOBS  Program  means  the  Job 
Opportunities  and  Basic  Skills  Training 
Program  authorized  under  part  F  of  title 
IV  of  the  Social  Security  Act  (42  U.S.C. 
402(a)(19)). 

fTPA  means  the  Job  Training 
Partnership  Act  (29  U.S.C.  1579(a)). 

Low-income  family.  See  definitions  in 
24  CFR  813.102  and  913.102. 

Participating  family.  See  definition 
for  "FSS  family"  in  this  section. 


Program  Coordinating  Committee  or 
PCC  is  the  committee  described  in 
§984.202  of  this  part. 

Public  housing  means  housing 
assisted  under  the  1937  Act,excluding 
housing  assisted  imder  Section  8  of  the 
1937  Act. 

Self-sufficiency  means  that  an  FSS 
family  is  no  longer  receiving  Section  8, 
public  or  Indian  housing  assistance,  or 
any  Federal,  State,  or  local  rent  or 
homeownership  subsidies  or  welfare 
assistance.  Achievement  of  self- 
sufficiency,  although  an  FSS  program 
objective,  is  not  a  condition  for  receipt 
of  the  FSS  account  funds.  (See  §984.305 
ofthis  part.) 

Supportive  services  means  those 
appropriate  services  that  an  HA  will 
make  available,  or  cause  to  be  made 
available  to  an  FSS  family  imder  a 
contract  of  participation,  and  may 
include: 

(1)  Child  care— child  care  of  a  type 
that  provides  sufficient  hoiu«  of 
operation  and  serves  an  appropriate 
range  of  ages; 

(2)  Transportation — transportation 
necessary  to  enable  a  participating 
family  to  receive  available  services,  or  to 
commute  to  their  places  of  employment; 

(3)  Educafion^remedial  education; 
education  for  completion  of  secondary 
or  post  secondary  schooling; 

(4)  Employment— iob  training, 
preparation,  and  counseling;  job 
development  and  placement;  and 
follow-up  assistance  after  job  placement 
and  completion  of  the  contract  of 
participation; 

(5)  Personal  welfare — substance/ 
alcohol  abuse  treatment  and  coimseling; 

(6)  Household  skills  and 
management — training  in  homemaking 
and  parenting  skills;  household 
management;  and  money  management; 

(7)  Cou/jseyj/ig— counseling  in  the 
areas  of: 

(i)  The  responsibilities  of 
homeownership; 

(ii)  Opportunities  available  for 
affordable  rental  and  homeownership  in 
the  private  housing  market,  including 
information  on  an  individual's  rights 
under  the  Fair  Housing  Act;  and 

(iii)  Money  management;  and 

(8)  Other  services— any  other  services 
and  resources,  including  case 
management,  reasonable 
accommodations  for  individuals  with 
disabilities,  that  the  HA  may  determine 
to  be  appropriate  in  assisting  FSS 
families  to  achieve  economic 
independence  and  self-sufficiency. 

Unit  size  or  size  of  unit  refers  to  the 
niunber  of  bedrooms  in  a  dwelling  imit. 

Very  low-income  family.  See 
definitions  in  24  CFR  813.102  and 
913.102. 


Welfare  assistance  means  income 
assistance  from  Federal  or  State  welfare 
programs,  and  includes  assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program, 
Supplemental  Security  Income  (SSI) 
that  is  subject  to  an  income  eligibility 
test;  Medicaid,  food  stamps,  general 
assistance,  or  other  assistance  provided 
under  a  Federal  or  State  program 
directed  to  meeting  general  living 
expenses,  such  as  food,  health  care, 
child  care,  but  does  not  include 
assistance  solely  directed  to  meeting 
housing  expenses,  and  does  not  include 
transitional  welfare  assistance  provided 
to  JOBS  participants. 

§  984.1 04    Basic  requirements  of  the  FSS 
program. 

An  FSS  program  established  under 
this  part  shall  be  operated  in  conformity 
with: 

(a)  The  regulations  ofthis  part,  and 
for  a  Section  8  FSS  program,  the  rental 
certificate  and  rental  voucher 
regulations,  codified  in  24  CFR  parts 
882.  887.  and  982  respectively,  and  for 
a  public  housing  FSS  program,  the 
applicable  public  housing  regulations, 
including  the  regulations  in  24  CFR 
parts  913,  960,  and  966; 

(b)  An  Action  Plan,  as  described  in 
§984.201,  and  provide  comprehensive 
supportive  services  as  defined  in 
§984.103;  and 

(c)  An  FSS  program  established  under 
this  part  shall  be  operated  in 
compliance  with  the  nondiscrimination 
and  equal  opportunity  requirements  .set 
forth  in  24  CFR  part  5.  with  the 
exception  of  Executive  Orders  11246, 
11625, 12432, and  12138. 

§984.105    Minimum  program  size. 

(a)  General.  Unless  otherwise 
excepted  from  operation  of  an  FSS 
program  as  provided  in  paragraph  (c)  of 
this  section,  or  from  operation  of  an  FSS 
program  of  the  minimum  size  as 
provided  in  paragraph  (d)  ofthis 
section,  an  HA  shall  operate  an  FSS 
program  of  the  minimum  size  as 
determined  in  this  section. 

(1)  Determining  minimum  program 
size.  The  minimum  size  of  a  FSS 
program: 

(ij  For  a  public  housing  FSS  program, 
is  equal  to: 

(A)  The  total  number  of  public 
housing  units  reserved  in  FY  1993,  and 
each  subsequent  FY;  plus  (if  applicable) 

(B)  The  number  of  public  housing 
units  reserved  in  FY  1991  and  FY  1992 
under  the  FSS  incentive  award 
competitions; 

(ii)  For  a  Section  8  FSS  program,  is 
equal  to: 

(A)  The  total  number  of  rental 
certificates  and  rental  vouchers  reserved 


in  FY  1993,  and  each  subsequent  FY: 
plus  (if  applicable) 

(B)  The  number  of  rental  certificates 
and  rental  vouchers  reserved  under  the 
combined  FY  1991/1992  FSS  incentive 
award  competition. 

(2)  Applicable  units  and  certificates 
and  vouchers.  In  determining  minimum 
program  size,  for  a  public  housing  FSS 
program,  all  new  public  housing  rental 
units  reserved  will  be  counted  and.  for 
a  Section  8  FSS  program,  all  rental 
certificates  and  rental  vouchers  reser\ed 
will  be  counted,  except  those  used  to 
replace  rental  certificates  or  rental 
vouchers  (renewals). 

(b)  Maintaining  minimum  program 
size.  As  the  contracts  of  participation  for 
FSS  families  are  completed  or 
terminated,  replacement  FSS  families 
must  be  selected  to  maintain  the  ^ 
minimum  program  size.  A  replacemertf 
family  must  be  selected  in  accordance 
with  the  FSS  family  selection 
procedures  set  forth  in  §984.203. 

(c)  Exception  to  program  opcratinn 
(1)  Upon  approval  by  HUD.  an  H,^  will' 
not  be  required  to  establish  and  carry 
out  a  public  housing  or  a  Section  8  FSS 
program  if  the  HA  provides  to  HUD  a 
certification,  as  defined  in  §984.103. 
that  the  establishment  and  operation  of 
such  an  FSS  program  is  not  feasible 
because  of  local  circumstances,  which 
may  include,  but  are  not  limited  to: 

(i)  Lack  of  acce.ssible  supportive 
services  funding,  including  lack  of  the 
availability  of  programs  under  JTPA  or 
JOBS; 

(ii)  Lack  of  funding  for  reasonable 
administrative  costs: 

(iii)  Lack  of  cooperation  by  other  units 
of  State  or  local  government;  or 

(iv)  Lack  of  interest  in  participating  in 
the  FSS  program  on  the  part  of  eligible 
families. 

(2)  An  e.xception  will  not  be  granted 
if  HUD  determines  that  local 
circumstances  do  not  preclude  the  HA 
from  effectively  operating  an  FSS 
program  that  is  smaller  than  the 
minimum  program  size. 

(d)  Reduction  in  program  size.  Upon 
approval  by  HUD.  an  H,-\  may  be 
permitted  to  operate  a  public  housing  or 
a  Section  8  FSS  program  that  is  smaller 
than  the  minimum  program  size  if  the 
HA  provkles  to  HUD  a  certification,  as 
defined  in  «? 984.103,  that  the  operation 
of  an  FSS  program  of  the  minimum 
program  size  is  not  feasible  because  of 
local  circumstances,  which  may 
include,  but  are  not  limited  to: 

(1)  Decrease  in  or  lack  of  accesi^ible 
supportive  services,  including  decrease 
in  the  avaiiahiiitv  ol  programs  under 
jTPA  or  lOBS; 

(2)  De<:rease  in  or  lack  of  fundinn  for 
reasonable  administrative  costs; 


(3)  Decrease  in  or  lack  of  cooperation 
by  other  units  of  State  or  local 
government; 

(4)  Decrease  in  or  lack  of  interest  in 
participating  in  the  FSS  program  on  the 
part  of  eligible  families. 

(e)  Revipw  of  certifirntion  records. 
HUD  reserves  the  right  to  examine, 
during  its  management  review  of  the 
HA,  or  at  any  time,  the  documentation 
and  data  that  an  HA  relied  on  in 
certifying  to  the  unfeasibility  of  its 
establishing  and  operating  an  FSS 
program,  or  of  operating  an  FSS 
program  of  less  than  minimum  program 
size. 

Subpart  B — Program  Development  and 
Approval  Procedures 

J984.201    Action  Plan. 

(a)  Requirement  for  Action  Plan — (1) 
General.  To  participate  in  the  FSS 
program,  an  HA  must  have  a  Hl'D- 
approved  .-Kction  Plan  that  complies 
with  the  requirements  ofthis  section. 

(2)  (Reserved I 

(b)  Dfwiapment  nt  .Action  Plan.  The 
.Action  Plan  shall  be  developed  b\  the 
HA  in  consultation  with  the  chief 
executive  officer  of  the  applicable  unit 
of  general  local  government,  and  the 
Pro>?ram  Coordinating  Committee. 

(c)  Initial  suhmisf<inn  and  revisions — 
(1)  Initial  submission  Unless  the  dates 
.set  forth  in  this  paragraph  (c)  are 
extended  b\  HUD  for  good  cau.se.  an  }L\ 
that  is  estahlishing  its  first  FSS  prot;rani 
must  submit  an  .Action  Plan  to  HUD  for 
approval  within  90  davs  ot'notjfi(  ation 
by  HUD  of  approval  of: 

(i)  The  H.\'s  application  for  incentive 
award  units;  or 

(ii)  It  the  HA  did  not  applv  for  FSS 
incentive  award  units,  other  funding; 
that  establishes  the  obligation  to  operate 
an  FSS  program. 

(2)  Rf-xisinn.  Following  initial 
npprn\  al  of  the  .Action  Plan  by  HUD.  no 
further  approval  of  the  .Action  Plan  is 
required  unless  the  H.A  proposes  to 
make  policy  changts  to  the  .Ac  tion  Plan. 
ori:han)Jes  are  requirert  by  HUD  .Anv 
changes  to  the  ,A(  lion  Plan  must  he 
sub.mitt.'d  to.  and  approved  by.  HUU. 

(3)  Conlfnts  of  Plan  The  .Action  Plan 
shall  describe  the  poht  ies  and 
procedures  of  the  U.\  tor  operation  of  a 
local  FSS  program,  and  shall  contain,  at 
a  minimum,  the  following  information: 

(1)  Fnniilv  demngrapriirs.  A 
description  df  the  number,  size, 
characteristics,  and  other  demographics 
(including  racial  and  ethnic  data),  and 
the  sujiportive  service  needs  of  the 
tdinilies  expected  to  p.'irticipate  in  the 
FSS  proi^rani: 

(2)  EstinintP  ni  participating  families 
.A  description  of  the  number  of  eligible 
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FSS  families  who  can  reasonably  be 
expected  to  receive  supportive  services 
under  the  FSS  program,  based  on 
available  and  anticipated  Federal,  tribal, 
State,  local,  and  private  resources; 

(3)  Eligible  families  from  other  self- 
sufficiency  program.  U  ajipMcable,  the 
number  of  famiUes,  by  program  type, 
who  are  participating  in  Operation 
Bootstrap,  Project  Self-Sufficiency,  or 
any  other  local  self-sufficiency  program 
who  are  expected  to  agree  to  execute  an 
FSS  contract  of  participation. 

(4)  FSS  family  selection  procedures.  A 
statement  indicating  the  procedures  to 
be  utilized  to  select  families  for 
participation  in  the  FSS  program, 
subject  to  the  requirements  governing 
the  selection  of  FSS  families,  set  forth 
in  §  984.203.  This  statement  must 
include  a  description  of  how  the  HA's 
selection  procedures  ensiu^  that 
families  will  be  selected  without  regard 
to  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(5)  Incentives  to  encourage 
participation — a  description  of  the 
incentives  that  the  HA  intends  to  offer 
eligible  families  to  encourage  their 
participation  in  the  FSS  program 
(incentives  plan).  The  incentives  plan 
shall  provide  for  the  establishment  of 
the  FSS  accoimt  in  accordance  with  the 
requirements  set  forth  in  §  984.305,  and 
other  incentives,  if  any,  designed  by  the 
HA.  The  incentives  plan  shall  be  part  of 
the  Action  Plan. 

(6)  Outreach  efforts.  A  description  of: 
(i)  The  HA's  efforts,  including 

notification  and  outreach  efforts,  to 
recruit  FSS  participants  from  among 
eligible  families;  and 

Ri)  The  HA's  actions  to  be  taken  to 
assure  that  both  minority  and  non- 
minority  groups  are  informed  about  the 
FSS  program,  and  how  the  HA  will 
make  this  information  known. 

(7)  FSS  activities  and  supportive 
services.  A  description  of  the  activities 
and  supportive  services  to  be  provided 
by  both  public  and  private  resources  to 
FSS  famiUes,  and  identification  of  the 
public  and  private  resources  which  are 
expected  to  provide  the  supportive 
services. 

(8)  Method  for  identification  of  family 
support  needs.  A  description  of  how  the 
FSS  program  will  identify  the  needs  and 
deUver  the  services  and  activities 
according  to  the  needs  of  the  FSS 
famihes; 

(9)  Program  termination;  withholding 
of  services;  and  available  grievance 
procedures.  A  description  of  the  HA's 
pohcies  concerning:  terminating 
participation  in  the  FSS  program, 
withholding  of  supportive  services,  or 
terminating  or  withholding  Section  8 
assistance,  on  the  basis  of  a  family's 


failure  to  comply  with  the  requirements 
of  the  contract  of  participation;  and  the 
grievance  and  hearing  procedures 
available  for  FSS  families. 

(10)  Assurances  of  non-interference 
with  rights  of  non-participating  families. 
An  assurance  that  a  family's  election  not 
to  participate  in  the  FSS  program  will 
not  affect  the  family's  admission  to 
public  housing  or  to  the  Section  8 
program  or  the  family's  right  to 
occupancy  in  accordance  with  its  lease. 

(11)  Timetable  for  program 
implementation.  A  timetable  for 
implementation  of  the  FSS  program,  as 
provided  in  §  984.301(a)(1),  including 
the  schedule  for  filling  FSS  slots  with 
eligible  FSS  families,  as  provided  in 
§984.301; 

(12)  Certification  of  coordination.  A 
certification  that  development  of  the 
services  and  activities  under  the  FSS 
program  has  been  coordinated  with  the 
JOBS  Program;  the  programs  provided 
under  the  JTPA;  and  any  other  relevant 
employment,  child  care,  transportation, 
training,  and  education  programs  (e.g., 
Job  Training  for  the  Homeless 
Demonstration  program)  in  the 
applicable  area,  and  that 
implementation  will  continue  to  be 
coordinated,  in  order  to  avoid 
duphcation  of  services  and  activities; 

and 

(13)  Optional  additional  information. 
Such  other  information  that  would  help 
HUD  determine  the  soimdness  of  the 
HA's  proposed  FSS  program. 

(e)  Eligibility  of  a  combined  program. 
An  Ha  that  wishes  to  operate  a  joint 
FSS  program  with  other  HAs  may 
combine  its  resources  with  one  or  more 
HAs  to  deliver  supportive  services 
under  a  joint  Action  Plan  that  will 
provide  for  the  establishment  and 
operation  of  a  combined  FSS  program 
that  meets  the  requirements  of  this  part. 

(f)  Single  action  plan.  HAs 
implementing  both  a  Section  8  FSS 
program  and  a  public  or  Indian  housing 
FSS  program  may  submit  one  Action 
Plan. 

§984.202    Program  Coordinating 
Committee  (PCC). 

(a)  General.  Each  participating  HA 
must  establish  a  PCC  whose  functions 
will  be  to  assist  the  HA  in  securing 
commitments  of  public  and  private 
resources  for  the  operation  of  the  FSS 
program  within  the  HA's  jurisdiction, 
including  assistance  in  developing  the 
Action  Plan  and  in  implementing  the 
program. 

(b)  Membership — (1)  Required 
membership.  The  PCC  must:  (i)  For  a 
public  housing  FSS  program,  consist  of 
representatives  of  the  PHA,  and  the 
residents  of  public  housing.  The  public 


housing  resident  representatives  shall 
be  solicited  from  one  or  more  of  the 
following  groups: 

(A)  An  area-wide  or  city-wide 
resident  council,  if  one  exists; 

(B)  If  the  PHA  will  be  transferring  FSS 
participants  to  vacant  units  in  a  specific 
pubhc  housing  development,  the 
resident  council  or  resident 
management  corporation,  if  one  exists, 
of  the  public  housing  development 
where  the  public  housing  FSS  program 
is  to  be  carried  out; 

(C)  Any  other  public  housing  resident 
group,  which  the  PHA  believes  is 
interested  in  the  FSS  program,  and 
would  contribute  to  the  development 
and  implementation  of  the  FSS 
program;  and 

(u)  For  a  Section  8  FSS  program, 
consist  of  representatives  of  the  HA.  and 
of  residents  assisted  imder  the-section  8 
rental  certificate  or  rental  voucher 
program  or  under  HUD's  public  or 
Indian  housing  programs. 

(2)  Recommended  membership. 
Membership  on  the  PCC  also  may 
include  representatives  of  the  unit  of 
general  local  government  served  by  the 
HA,  local  agencies  (if  any)  responsible 
for  carrying  out  JOBS  training  programs, 
or  programs  under  the  JTPA.  and  other 
organizations,  such  as  other  State,  local 
or  tribal  welfare  and  employment 
agencies,  public  and  private  education 
or  training  institutions,  child  care 
providers,  nonprofit  service  providers, 
private  business,  and  any  other  public 
and  private  service  providers  with 
resources  to  assist  the  FSS  program. 

(c)  Alternative  committee.  The  HA 
may,  in  consultation  with  the  chief 
executive  officer  of  the  unit  of  general 
local  government  served  by  the  HA, 
utilize  an  existing  entity  as  the  PCC  if 
the  membership  of  the  existing  entity 
consists  or  will  consist  of  the 
individuals  identified  in  paragraph 
(b)(1)  of  this  section,  and  also  includes 
individuals  from  the  same  or  similar 
organizations  identified  in  paragraph 
(b)(2)  of  this  section. 

§984.203    FSS  family  selection 
prooBduras. 

(a)  Preference  in  the  FSS  selection 
process.  An  HA  has  the  option  of  giving 
a  selection  preference  for  up  to  50 
percent  of  its  pubUc  housing  FSS  slots 
and  of  its  Section  8  FSS  slots 
respectively  to  eligible  families,  as 
defined  in  §  984.103,  who  have  one  or 
more  family  members  ciurently  enrolled 
in  an  FSS  related  service  program  or  on 
the  waiting  Ust  for  such  a  program.  The 
HA  may  limit  the  selection  preference 
given  to  participants  in  and  applicants 
for  FSS  related  service  programs  to  one 
or  more  eUgible  FSS  related  service 


programs.  An  HA  that  chooses  to 
exercise  the  selection  preference  option 
must  include  the  following  information 
in  its  Action  Plan: 

(1)  The  percentage  of  FSS  slots,  not  to 
exceed  50  percent  of  the  total  number  of 
FSS  slots  for  each  of  its  FSS  programs, 
for  which  it  will  give  a  selection 
preference; 

(2)  The  FSS  related  service  programs 
to  which  it  will  give  a  selection 
preference  to  the  programs'  participants 
and  applicants;  and 

(3)  Tne  method  of  outreach  to,  and 
selection  of,  families  with  one  or  more 
members  participating  in  the  identified 
proCTams. 

(b)  FSS  selection  without  preference. 
For  those  FSS  slots  for  which  the  HA 
chooses  not  to  exercise  the  selection 
preference  provided  in  paragraph  (a)  of 
this  section,  the  FSS  slots  must  be  filled 
with  eligible  families  in  accordance 
with  an  objective  selection  system,  such 
as  a  lottery,  the  length  of  time  living  in 
subsidized  housing,  or  the  date  the 
family  expressed  an  interest  in 
participating  in  the  FSS  program.  The 
objective  system  to  be  used  by  the  HA 
must  be  described  in  the  HA's  Action 
Plan. 

(c)  Motivation  as  a  selection  factor — 
(1)  General.  An  HA  may  screen  families 
for  interest,  and  motivation  to 
participate  in  the  FSS  program, 
provided  that  the  factors  utilized  by  the 
HA  are  those  which  solely  measure  the 
family's  interest,  and  motivation  to 
participate  in  the  FSS  program. 

(2)  Permissible  motivational  screening 
factors.  Permitted  motivational  factors 
include  requiring  attendance  at  FSS 
orientation  sessions  or  preselection 
interviews,  and  assigning  certain  tasks 
which  indicate  the  family's  willingness 
to  undertake  the  obligations  which  may 
be  imposed  by  the  FSS  contract  of 
participation.  However,  any  tasks 
assigned  shall  be  those  which  may  be 
readily  accomplishable  by  the  family, 
based  on  the  family  members' 
educational  level,  and  disabilities,  if 
any.  Reasonable  accommodations  must 
be  made  for  individuals  with  mobility, 
manual,  sensory,  speech  impairments, 
mental  or  developmental  disabilities. 

(3)  Prohibited  motivational  screening 
factors.  Prohibited  motivational 
screening  factors  include  the  family's 
educational  level,  educational  or 
standardized  motivational  test  results, 
previous  job  history  or  job  performance, 
credit  rating,  marital  status,  number  of 
children,  or  other  factors,  such  as 
sensory  or  manual  skills,  and  any 
factors  which  may  result  in 
discriminatory  practices  or  treatment 
toward  individuals  with  disabilities  or 
minority  or  non-minority  groups. 


§984.204    On-site  facilities. 

Each  HA  may,  subject  to  the  approval 
of  HUD,  make  available  and  utilize 
common  areas  or  unoccupied  dwelling 
units  in  public  housing  projects  (or  for 
IHAs,  in  Indian  housing  projects)  to 
provide  supportive  services  under  an 
FSS  program,  including  a  Section  8  FSS 
program. 

Sut>part  C — Program  Operation 

§  984.301    Program  implementation. 

(a)  Program  implementation 
deadline— {1)  Program  start-up.  Except 
as  provided  in  paragraph  (a)(3)  of  this 
section,  operation  of  a  local  FSS 
program  must  begin  within  12  months 
of  the  earlier  of  notification  to  the  HA 
of  HUD's  approval  of  the  incentive 
award  units  or  of  other  funding  that 
establishes  the  obligation  to  operate  an 
FSS  program.  Operation  means  that 
activities  such  as  outreach,  participant 
selection,  and  enrollment  have  begun. 
Full  delivery  of  the  supportive  services 
to  be  provided  to  the  total  number  of 
families  required  to  be  served  under  the 
program  need  not  occur  within  12 
months,  but  must  occur  by  the  deadline 
set  forth  in  paragraph  (a)(2)  of  this 
section. 

(2)  Full  enrollment  and  delivery  of 
service.  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  the  HA  must  have 
completed  enrollment  of  the  total 
number  of  families  required  to  be  served 
under  the  FSS  program  (based  on  the 
minimum  program  size),  and  must  have 
begun  delivery  of  the  supportive 
services  within  two  years  from  the  date 
of  notification  of  approval  of  the 
application  for  new  public  housing 
units  for  a  public  housing  FSS  program 
or  for  new  rental  certificates  or  rental 
vouchers  for  a  Section  8  FSS  program. 

(3)  Extension  of  program  deadlines  for 
good  cause.  HUD  may  extend  the 
deadline  set  forth  in  either  paragraph 
(a)(1)  or  paragraph  (a)(2)  of  this  section 
if  the  HA  requests  an  extension,  and 
HUD  determines  that,  despite  best 
efforts  on  the  part  of  the  HA,  the 
development  of  new  public  housing 
units  will  not  occur  within  the 
deadlines  set  forth  in  this  paragraph  (a). 
the  commitment  by  public  or  private 
resources  to  deliver  supportive  services 
has  been  withdrawn,  the  delivery  of 
such  services  has  been  delayed,  or  other 
local  circumstances  warrant  an 
extension  of  the  deadlines  set  forth  in 
this  paragraph  (a). 

(b)  Program  administration.  An  HA 
may  employ  appropriate  staff,  including 
a  service  coordinator  or  program 
coordinator  to  administer  its  FSS 
program,  and  may  contract  with  an 
appropriate  organization  to  establish 


and  administer  the  FSS  program, 
including  the  FSS  account,  as  provided 
by  §984.305. 

§984.302    Administrative  tees. 

(a)  Public  housing  FSS  program.  The 
performance  funding  system  (PFS), 
provided  under  section  9(a)  of  the  1937 
Act,  shall  provide  for  the  inclusion  of 
reasonable  and  eligible  administrative 
costs  incurred  by  PHAs  in  carrying  out 
the  minimum  program  size  of  the  public 
housing  FSS  programs.  These  costs  are 
subject  to  appropriations  by  the 
Congress.  However,  a  PHA  may  use 
other  resources  for  this  purpose. 

(b)  Section  8  FSS  program.  The 
administrative  fees  paid  to  HAs  for 
HUD-approved  costs  associated  with 
operation  of  an  FSS  program  are 
established  by  the  Congress  and  subject 
to  appropriations. 

§  984.303    Contract  of  participation. 

(a)  General.  Each  family  that  is 
selected  to  participate  in  an  FSS 
program  must  enter  into  a  contract  of 
participation  with  the  HA  that  operates 
the  FSS  program  in  which  the  family 
will  participate.  The  contract  of 
participation  shall  be  signed  by  the  head 
ofthe  FSS  family. 

(b)  Form  and  content  of  contract — (1) 
General.  The  contract  of  participation, 
which  incorporates  the  individual 
training  and  services  plan(s).  shall  be  in 
the  form  prescribed  by  HUD.  and  shall 
set  forth  the  principal  terms  and 
conditions  governing  participation  in 
the  FSS  program,  including  the  rights 
and  responsibilities  ofthe  FSS  family 
and  of  the  HA.  the  services  to  be 
provided  to.  and  the  activities  to  be 
completed  by.  the  head  of  the  FSS 
family  and  each  adult  member  ofthe 
family  who  elects  to  participate  in  the 
program. 

(2)  Interim  goals.  The  individual 
training  and  services  plan,  incorporated 
in  the  contract  of  participation,  shall 
establish  specific  interim  and  final  jjoals 
by  which  the  HA,  and  the  family,  may 
measure  the  family's  progress  toward 
fulfilling  its  obligations  under  the 
contract  of  participation,  and  becoming 
self-sufficient.  For  each  participating 
FSS  family  that  is  a  recipient  of  welfare 
assistance,  the  HA  must  establish  as  an 
interim  goal  that  the  family  become 
independent  from  welfare  assistance 
and  remain  independent  from  welfare 
assistance  at  least  one  year  before  the 
expiration  ofthe  term  ofthe  contract  of 
participation,  including  any  extension 
thereof. 

(3)  Compliance  with  lease  terms.  The 
contract  of  participation  shall  provide 
that  one  of  the  obligations  of  the  FSS 
family  is  to  comply  with  the  terms  and 
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conditicms  of  the  respective  public 
housing  lease  w  Section  8-assisted 

(4)  Employment  obligation — (i)  Head 
offiimihps  obligation.  The  head  of  the 
FSS  family  shall  be  required  under  the 
contract  of  participation  to  seek  and 
iMJntiiin  suitable  employment  during 
the  term  of  the  contract  and  any 
extmsion  thereof.  Although  other 
members  of  the  FSS  family  may  seek 
and  Tim'"**'"  employment  during  the 
twm  of  the  contract,  only  the  head  of 
the  FSS  family  is  required  to  seek  and 
m#intiiin  suitable  employment. 

(ii)  Seek  employment.  The  obligation 
to  seek  employment  means  that  the 
head  of  the  FSS  family  has  applied  for 
employment,  attended  job  interviews, 
and  has  otherwise  followed  through  on 
emplojmient  opportxmities. 

(iii)  Detennination  of  suitable 
employment.  A  determination  of 
suitable  employment  shall  be  made  by 
the  HA  based  on  the  skills,  education, 
and  job  training  of  the  individual  that 
has  been  designated  the  head  of  the  FSS 
family,  and  based  on  the  available  job 
opportunities  within  the  jurisdiction 
served  by  the  HA. 

(5)  Consequences  of  noncompliance 
with  the  contract.  The  contract  of 
participation  shall  specify  that  if  the 
FSS  family  fails  to  comply,  without 
good  cause,  with  the  terms  and 
conditions  of  the  contract  of 
participation,  which  includes 
compliance  %ith  the  public  bousing 
lease  or  the  Section  8-assisted  lease,  the 
HA  may: 
(i)  Withhold  the  supportive  services; 
(ii)  Terminate  the  family's 
participation  in  the  FSS  program;  or 

(iii)  For  the  Section  8  FSS  program, 
terminate  or  withhold  the  family's 
Section  8  assistance,  except  in  the  case 
where  the  only  basis  for  noncompliance 
with  the  contract  of  participation  is 
noncompliance  with  the  lease,  or  failure 
to  become  independent  from  welfare 
assistance.  However,  failure  to  become 
independent  from  welfare  assistance 
because  of  failure  of  the  head  of 
household  to  meet  the  employment 
obligation  described  in  paragraph  (a)(4) 
of  tMs  section,  or  failure  of  the  FSS 
family  to  meet  any  other  obligation 
under  the  contract  of  participation, 
except  the  interim  goal  concerning 
welfare  assistance,  is  grounds  for  the 
HA  to  terminate  or  withhold  Section  8 
assistance. 

(c)  Contract  term.  The  contract  of 
participation  shall  provide  that  each 
FSS  family  will  be  required  to  fulfill 
those  obligations  to  which  the 
participating  family  has  committed 
itself  under  the  contract  of  participation 


no  later  than  5  years  alter  the  effective 
date  of  the  contract. 

(d)  Contract  extension.  The  HA  shall, 
in  writing,  extend  the  term  of  the 
contract  of  participation  for  a  period  not 
to  exceed  two  years  for  any  FSS  family 
that  requests,  in  writing,  an  extension  of 
the  contract,  provided  that  the  HA  finds 
that  good  cause  exists  for  granting  the 
extension.  The  family's  written  request 
for  an  extension  must  include  a 
description  of  the  need  for  the 
extension.  As  used  in  this  paragraph  (d), 
"good  cause"  means  circumstances 
beyond  the  control  of  the  FSS  family,  as 
determined  by  the  HA,  such  as  a  serious 
illness  or  involimtary  loss  of 
employment.  Extension  of  the  contract 
of  participation  will  entitle  the  FSS 
family  to  continue  to  have  amountis 
credited  to  the  family's  FSS  account  in 
accordance  with  §984.304. 

(e)  Unavailability  of  supportive 
services— (1)  Good  faith  effort  to  replace 
unavailable  services.  If  a  social  service 
agency  fails  to  deliver  the  supportive 
services  pledged  under  an  FSS  family 
member's  individual  training  and 
services  plan,  the  HA  shall  make  a  good 
faith  effort  to  obtain  these  services  from 
another  agency. 

(2)  Assessment  of  necessity  of 
services.  If  the  HA  is  unable  to  obtain 
the  services  from  another  agency,  the 
HA  shall  reassess  the  family  member's 
needs,  and  determine  whether  other 
available  services  would  achieve  the 
same  purpose.  If  other  available  services 
would  not  achieve  the  same  piupose, 
the  HA  shall  determine  whether  the 
unavailable  services  are  integral  to  the 
FSS  family's  advancement  or  progress 
toward  self-sufficiency.  If  the 
unavailable  services  are: 

(i)  Determined  not  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency,  the  HA  shall  revise  the 
individual  training  and  services  plan  to 
delete  these  services,  and  modify  the 
contract  of  participation  to  remove  any 
obligation  on  the  part  of  the  FSS  family 
to  accept  the  unavailable  services,  in 
accordance  with  paragraph  (f)  of  this 
section;  or 

(ii)  Determined  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency  (which  may  be  the  case  if 
the  affected  family  member  is  the  head 
of  the  FSS  family),  the  HA  shall  declare 
the  contract  of  participation  null  and 
void.  Nullification  of  the  contract  of 
participation  on  the  basis  of 
unavailability  of  supportive  services 
shall  not  be  grounds  for  termination  of 
Section  8  assistance. 

(f)  Modification.  The  HA  and  the  FSS 
family  may  mutually  agree  to  modify 
the  contract  of  participation.  The 
contract  of  participation  may  be 


modified  in  writing  with  respect  to  the 
individual  training  and  services  plans, 
the  contract  term  in  accordance  with 
paragraph  (d)  of  this  section,  and 
designaition  of  the  head  of  the  family, 
(g)  Completion  of  the  contract.  The 
contract  of  participation  is  considered  to 
be  completed,  and  a  family's 
participation  in  the  FSS  program  is 
considered  to  be  concluded  when  one  of 
the  following  occurs: 

(1)  The  FSS  family  has  fulfilled  all  of 
its  obligations  imder  the  contract  of 
participation  on  or  before  the  expiration 
of  the  contract  term,  including  any 
extension  thereof;  or 

(2)  30  percent  of  the  monthly  adjusted 
income  of  the  FSS  family  equals  or 
exceeds  the  published  existing  housing 
fair  market  rent  for  the  size  of  the  unit 
for  which  the  FSS  family  qualifies  based 
on  the  HA's  occupancy  standards.  The 
contract  of  participation  will  be 
considered  completed  and  the  family's 
participation  in  the  FSS  program 
concluded  on  this  basis  even  though  the 
contract  term,  including  any  extension 
thereof,  has  not  expired,  and  the  family 
membera  who  have  individual  training 
and  services  plans  have  not  completed 
all  the  activities  set  forth  in  their  plans. 

(h)  Termination  of  the  contract.  The 
contract  of  participation  is 
automatically  terminated  if  the  family's 
Section  8  assistance  is  terminated  in 
accordance  with  HUD  requirements. 
The  contract  of  participation  may  be 
terminated  before  the  expiration  of  the 
contract  term,  and  any  extension 
thereof,  by: 

(1)  Mutual  consent  of  the  parties; 

(2)  The  failure  of  the  FSS  family  to 
meet  its  obligations  under  the  contract 
of  participation  without  good  cause, 
including  in  the  Section  8  FSS  program 
the  failure  to  comply  with  the  contract 
requirements  because  the  family  has 
moved  outside  the  jiirisdiction  of  the 
HA; 

(3)  The  family's  withdrawal  from  the 
FSS  program; 

(4)  Such  other  act  as  is  deemed 
inconsistent  with  the  purpose  of  the 
FSS  program;  or 

(5)  Operation  of  law. 

(i)  Option  to  terminate  Section  8 
housing  and  supportive  service 
assistance.  The  HA  may  terminate  or 
withhold  Section  8  housing  assistance, 
the  supportive  services,  and  the  FSS 
family's  participation  in  the  FSS 
program,  if  the  HA  determines,  in 
accordance  with  the  hearing  procedures 
provided  in  24  CFR  982.555  that  the 
FSS  family  has  failed  to  comply  without 
good  cause  with  the  requirements  of  the 
contract  of  participation  as  provided  in 
paragraph  (b)(S)  of  this  section. 


(j)  Transitional  supportive  service 
assistance.  An  HA  may  continue  to  offer 
to  a  former  FSS  family  who  has 
completed  its  contract  of  participation 
and  whose  head  of  family  is  employed, 
appropriate  FSS  supportive  services  in 
becoming  self-sufficient  (if  the  family 
still  resides  in  public  housing,  or  • 
Section  8-assisted  housing),  or  in 
remaining  self-sufficient  (if  the  family 
no  longer  resides  in  public,  Section  8- 
assisted  housing,  or  other  assisted 
housing). 

§  984.304    Total  tenant  payment,  family 
rent,  and  increases  in  family  Income. 

(a)(1)  Public  housing  FSS  progivm: 
Calculation  of  total  tenant  payment. 
Total  tenant  payment  for  a  family 
participating  in  the  public  housing  FSS 
program  is  determined  in  accordance 
with  the  regulations  set  forth  in  24  CFR 
part  913. 

(2)  Section  8  FSS  program: 
Calculation  of  family  rent.  For  the  rental 
certificate  program,  total  tenant 
payment  for  a  family  participating  in  the 
Section  8  FSS  program  and  the  amount 
of  the  housing  assistance  payment  is 
determined  in  accordance  with  the 
regulations  set  forth  in  24  CFR  parts  813 
and  882.  For  the  rental  voucher 
program,  the  housing  assistance 
payment  for  a  family  participating  in  the 
FSS  program  is  determined  in  . 
accordance  with  the  regulations  set 
forth  in  24  CFR  part  887. 

(b)  Increases  in  FSS  family  income. 
Any  increase  in  the  earned  income  of  an 
FSS  family  during  its  participation  in  an 
FSS  program  may  not  be  considered  as 
income  or  a  resource  for  purposes  of 
eligibility  of  the  FSS  family  for  other 
benefits,  or  amount  of  benefits  payable 
to  the  FSS  family,  under  any  other 
program  administered  by  HUD.  unless 
the  income  of  the  FSS  family  equals  or 
exceeds  80  percent  of  the  median 
income  of  the  area  (as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families). 

§984.305    FSS  account 

(a)  Establishment  of  FSS  account — (1) 
General.  The  HA  shall  deposit  the  FSS 
account  funds  of  all  families 
participating  in  the  HA's  FSS  program 
into  a  single  depository  account.  The 
HA  must  deposit  the  FSS'account  funds 
in  one  or  more  of  the  HUD-approved 
investments. 

(2)  Accounting  for  FSS  account 
funds — (i)  Accounting  records.  The  total 
of  the  combined  FSS  account  funds  will 
be  supported  in  the  HA  accounting 
records  by  a  subsidiary  ledger  showing 
the  balance  applicable  to  each  FSS 
family.  Ehiring  the  term  of  the  contract 
of  participation,  the  HA  shall  credit 


periodically,  but  not  less  than  annually, 
to  each  family's  FSS  account,  the 
amount  of  the  FSS  credit  determined  in 
accordance  with  paragraph  (b)  of  this 
section. 

(ii)  Proration  of  investment  income. 
The  investment  income  for  funds  in  the 
FSS  account  will  be  prorated  and 
credited  to  each  family's  FSS  account 
based  on  the  balance  in  each  family's 
FSS  account  at  the  end  of  the  period  for 
which  the  investment  income  is 
credited. 

(iii)  Reduction  of  amounts  due  by  FSS 
family.  If  the  FSS  family  has  not  paid 
the  family  contribution  towards  rent,  or 
other  amounts,  if  any.  due  under  the 
public  housing  or  section  8-assisted 
lease,  the  balance  in  the  family's  FSS 
account  shall  be  reduced  by  that  amount 
(as  reported  by  the  owner  to  the  HA  in 
the  Section  8  FSS  program)  before 
prorating  the  interest  income.  If  the  FSS 
family  has  fraudulently  under-reported 
income,  the  amount  credited  to  the  FSS 
account  will  be  based  on  the  income 
amounts  originally  reported  by  the  FSS 
family. 

(3)  Reporting  on  FSS  account.  Each 
HA  will  be  required  to  make  a  report, 
at  least  once  annually,  to  each  FSS 
family  on  the  status  of  the  family's  FSS 
account.  At  a  minimum,  the  report  will 
include: 

(i)  The  balance  at  the  beginning  of  the 
reporting  period; 

(ii)  The  amount  of  the  family's  rent 
payment  that  was  credited  to  the  FSS 
account,  during  the  reporting  period; 

(iii)  Any  deductions  made  from  the 
account  for  amounts  due  the  HA  before 
interest  is  distributed; 

(iv)  The  amount  of  interest  earned  on 
the  account  during  the  year;  and 

(v)  The  total  in  tne  account  at  the  end 
of  the  reporting  period. 

(b)  FSS  credit — (1)  Computation  of 
amount.  For  purposes  of  determining 
the  FSS  credit,  "family  rent"  is:  for  the 
public  housing  program,  the  total  tenant 
payment  as  defined  in  24  CFR  part  913; 
for  the  rental  certificate  program,  the 
total  tenant  payment  as  defined  in  24 
CFR  part  813;  and  for  the  rental  voucher 
program.  30  percent  of  adjusted 
monthly  income.  The  FSS  credit  shall 
be  computed  as  follows: 

(i)  For  FSS  families  who  are  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  which  is  the  lesser  of: 

(A)  Thirty  percent  of  current  monthly 
adjusted  income  less  the  family  rent, 
which  is  obtained  by  disregarding  any 
increases  in  earned  income  (as  defined 
in  §984.103)  from  the  effective  date  of 
the  contract  of  participation;  or 

(B)  The  current  family  rent  less  the 
family  rent  at  the  time  of  the  effective 
date  of  the  contract  of  participation. 


(ii)  For  FSS  families  who  are  low- 
income  families  but  not  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  determined  according  to 
paragraph  (b)(l)(i)  of  this  section,  but 
which  shall  not  exceed  the  amount 
computed  for  50  f)ercenl  of  median 
income. 

(2)  Ineligibility  for  FSS  credit.  FSS 
families  who  are  not  low-income 
families  shall  not  be  entitled  to  any  FSS 
credit. 

(3)  Cessation  of  FSS  credit.  The  HA 
shall  not  make  any  additional  credits  to 
the  FSS  family's  FSS  account  when  the 
FSS  family  has  completed  the  contrad 
of  participation,  as  defined  in 

§  984.303(g),  or  when  the  contract  of 
participation  is  terminated  or  otherwise 
nullified. 

(c)  Disbursement  of  FSS  account 
funds — (1)  General.  The  amount  in  an 
FSS  account,  in  excess  of  any  amount 
owed  to  the  HA  by  the  FSS  family,  as 
provided  in  paragraph  (a)(3)(iii)  of  this 
section,  shall  be  paid  to  the  head  of  the 
FSS  family  when  the  contraci  of 
participation  has  been  completed  as 
provided  in  §  984.303(g),  and  if,  at  the 
time  of  contract  completion,  the  head  of 
the  FSS  family  submits  to  the  HA  a 
certification,  as  defined  in  §984.103. 
that,  to  the  best  of  his  or  her  knowledge 
and  belief,  no  member  of  the  FSS  family 
is  a  recipient  of  welfare  assistance 

(2)  Disbursement  before  expiration  of 
contract  term,  (i)  If  the  HA  determines 
that  the  FSS  family'has  fulfilled  its 
obligations  under  the  contract  of 
participation  before  the  expiration  of  the 
contract  term,  and  the  head  of  the  FSS 
family  submits  a  certification  that,  to  the 
best  of  his  or  her  knowledge,  no  member 
of  the  FSS  family  is  a  recipient  of 
welfare  assistance,  the  amount  in  the 
family's  FSS  account,  in  excess  of  any 
amount  owed  to  the  HA  by  the  FSS 
family,  as  provided  in  paragraph 
(a)(3)(iii)  of  this  section,  shall  be  paid  to 
the  head  of  the  FSS  familv. 

(ii)  If  the  H.\  determines  that  the  FSS 
family  has  fulfilled  certain  interim  goals 
established  in  the  contract  of 
participation  and  needs  a  portion  of  the 
FSS  account  funds  for  purposes 
consistent  with  the  contract  of 
participation,  such  as  completion  of 
higher  education  (i.e.,  college,  graduate 
school),  or  job  training,  or  to  meet  start- 
up expenses  involved  in  creation  of  a 
small  business,  the  HA  may.  at  the  HAs 
sole  option,  disburse  a  portion  of  the 
funds  from  the  family's  FSS  account  to 
assist  the  family  meet  those  expenses. 

(3)  Verification  of  family  certification. 
Before  disbursement  of  the  FSS  account 
funds  to  the  family,  the  HA  may  verify 
that  the  FSS  family  is  no  longer  a 
recipient  of  welfare  assistance  by 
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requesting  copies  of  any  documents 
which  may  indicate  whether  the  family 
is  receiving  any  welfare  assistance,  and 
contacting  welfaie  agencies. 

(d)  Succession  to  FSS  account.  If  the 
head  of  the  FSS  family  ceases  to  reside 
with  Q^er  family  members  in  the  public 
housing  or  the  Section  8-assisted  unit. 
the  remaining  members  of  the  FSS 
family,  after  consultation  with  the  HA, 
shall  have  the  right  to  designate  another 
family  member  to  receive  the  funds  in 
accordance  with  paragraph  (c)  (1)  or  (2) 
of  this  section. 

(e)  Use  of  FSS  account  funds  for 
homeownership.  A  public  housing  FSS 
family  may  use  its  FSS  account  funds 
for  the  purchase  of  a  home,  including 
the  purchase  of  a  home  under  one  of 
HUD's  homeownership  programs,  or 
other  Federal,  State,  or  local 
homeownership  programs  unless  such 
use  is  prohibited  by  the  statute  or 
regulations  governing  the  particular 
homeownership  program. 

(f)  Forfeiture  of  FSS  account  funds- 
ID  Conditions  for  forfeiture.  Amounts  in 
the  FSS  accoimt  shall  be  forfeited  upon 
the  occurrence  of  the  following: 

(i)  The  contract  of  participation  is 
terminated,  as  provided  in  §  984.303(e) 
or  §  984.303(h);  or 

(ii)  The  contract  of  participation  is 
completed  by  the  family,  as  provided  in 
§  984.303(g).  but  the  FSS  family  is 
receiving  welfare  assistance  at  the  time 
of  expiration  of  the  term  of  the  contract 
of  participation,  including  any 
extension  thereof. 

(2)  Treatment  of  forfeited  FSS  account 
funds — (i)  Public  housing  FSS  program. 
FSS  account  funds  forfeited  by  the  FSS 
family  will  be  credited  to  the  PHA's 
operating  reserves  and  counted  as  other 
income  in  the  calculation  of  the  PFS 
operating  subsidy  eligibility  for  the  next 
budget  year. 

(ii)  Section  8  FSS  program.  FSS 
accoimt  funds  forfeited  by  the  FSS 
family  will  be  treated  as  program 
receipts  for  payment  of  program 
expenses  imder  the  HA  budget  for  the 
appUcable  Section  8  program,  and  shall 
be  used  in  accordance  with  HUD 
requirements  governing  the  use  of 
program  receipts. 

1984.306   Section  8  residency  and 
porM>IWy  requlrenwnts. 

(a)  Relocating  FSS  family.  For 
purposes  of  this  section,  the  term 
"relocating  FSS  family"  refers  to  an  FSS 


family  that  moves  from  the  jxuisdiction 
of  an  HA  at  least  12  months  after  signing 
its  contract  of  participation. 

(b)  Initial  occupancy.  A  family 
participating  in  the  Section  8  FSS 
program  must  lease  an  assisted  unit,  for 
a  minimum  period  of  12  months  after 
the  effective  date  of  the  contract  of 
participation,  in  the  jurisdiction  of  the 
HA  which  selected  the  family  for  the 
FSS  program.  Thereafter,  the  FSS  family 
may  move  outside  the  jurisdiction  of  the 
initial  HA  consistent  with  the 
regulations  of  24  CFR  part  982. 

(c)  Portability:  relocation  but 
continued  participation  in  the  FSS 
program  of  the  initial  HA — (1)  General. 
A  relocating  FSS  family  may  continue 
in  the  FSS  program  of  the  initial  HA  if 
the  family  demonstrates  to  the 
satisfaction  of  the  initial  HA  that, 
notwithstanding  the  move,  the 
relocating  FSS  family  will  be  able  to 
fulfill  its  responsibilities  under  the 
initial  or  modified  contract  of 
participation  at  its  new  place  of 
residence.  (For  example,  the  FSS  family 
may  be  able  to  conunute  to  the 
supportive  services  specified  in  the 
contract  of  participation,  or  the  family 
may  move  to  obtain  employment  as 
specified  in  the  contract.) 

(2)  Single  contract  of  participation.  If 
the  relocating  family  remains  in  the  FSS 
program  of  the  initial  HA,  there  will 
only  be  one  contract  of  participation, 
which  shall  be  the  contract  executed  by 
the  initial  HA. 

(d)  Portability:  relocation  and 
participation  in  the  FSS  program  of  the 
receiving  HA — (1)  General.  A  relocating 
FSS  family  may  participate  in  the  FSS 
program  of  the  receiving  HA,  if  the 
receiving  HA  allows  the  family  to 
participate  in  its  program.  An  HA  is  not 
obligated  to  enroll  a  relocating  FSS 
family  in  its  FSS  program. 

(2)  Two  contracts  of  participation.  If 
the  receiving  HA  allows  the  relocating 
FSS  family  to  participate  in  its  FSS 
program,  the  receiving  HA  will  enter 
into  a  new  contract  of  participation  with 
the  FSS  family  for  the  term  on  the 
remaining  contract  with  the  initial  HA. 
The  initial  HA  will  terminate  its 
contract  of  participation  with  the 
family. 

(e)  Single  FSS  account.  Regardless  of 
whether  the  relocating  FSS  family 
remains  in  the  FSS  program  of  the 
initial  HA  or  is  enrolled  in  the  FSS 
program  of  the  receiving  HA,  there  will 
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be  a  single  FSS  account  which  will  be 
maintained  by  the  initial  HA.  When  an 
FSS  family  will  be  absorbed  by  the 
receiving  HA,  the  initial  HA  will 
transfer  the  family's  FSS  accoimt  to  the 
receiving  HA. 

(f)  FSS  program  termination;  loss  of 
FSS  account;  and  termination  of  Section 
8  assistance.  (1)  If  an  FSS  family  that 
relocates  to  another  jurisdiction,  as 
provided  under  this  section,  is  unable  to 
fulfill  its  obligations  under  the  contract 
of  participation,  or  any  modifications 
thereto,  the  HA,  which  is  party  to  the 
contract  of  participation,  niay: 

(i)  Terminate  the  FSS  family  from  the 
FSS  program  and  the  family's  FSS 
account  will  be  forfeited;  and 

(ii)  Terminate  the  FSS  family's 
Section  8  assistance  on  the  ground  that 
the  family  failed  to  meet  its  obligations 
under  the  contract  of  participation. 

(2)  In  the  event  of  forfeiture  of  the 
family's  FSS  account,  the  funds  in  the 
family's  FSS  accoimt  will  revert  to  the 
HA  maintaining  the  FSS  account  for  the 
family. 

Subpart  D— Reporting 

§984.401    Reporting. 

Each  HA  that  carries  out  an  FSS 
program  under  this  part  shall  submit  to 
HUD,  in  the  form  prescribed  by  HUD,  a 
report  regarding  its  FSS  program.  The 
report  shall  include  the  following 
information: 

(a)  A  description  of  the  activities 
carried  out  under  the  program; 

(b)  A  description  of  the  effectiveness 
of  the  program  in  assisting  families  to 
achieve  economic  independence  and 
self-sufficiency; 

(c)  A  description  of  the  effectiveness 
of  the  program  in  coordinating  resources 
of  communities  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(d)  Any  recommendations  by  the  HA 
or  the  appropriate  local  program 
coordinating  committee  for  legislative  or 
administrative  action  that  would 
improve  the  FSS  program  and  ensure 
the  effectiveness  of  the  program. 

Dated:  February  26, 1996. 
Kevin  E.  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[PR  Doc.  96-4908  Filed  3-4-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oflloe  of  tlie  Assistant  Secretary  for 
PuWic  and  Indian  Housing       j 

[Ooetot  Na  FR-4002-N-01]  I 

NOFA  for  Emergency  Shelter  Grants 
Ssl-Aside  for  Indian  Trll)es  and 
Alaskan  Native  Villages 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  This  NOFA  announces  the 
availabiUty  of  approximately  $1,150,000 
in  funds  for  emergency  shelter  grants  to 
be  allocated  to  Indian  tribes  and 
Alaskan  Native  villages  by  competition 
for  Fiscal  Year  (FY)  1996.  Assistance 
provided  to  Indian  tribes  and  Alaskan 
Native  villages  under  this  NOFA  will  be 
used  to  help  improve  the  quality  of 
existing  emergency  shelters  for  the 
homeless,  to  make  available  additional 
emergency  shelters,  to  meet  the  costs  of 
operating  emergency  shelters  and  of 
providing  essential  social  services  to 
homeless  individuals,  and  to  help 
prevent  homelessness.  This  ESG  set- 
aside  allocation  will  increase  the 
availabiUty  and  expedite  receipt  of 
program  funds  to  Native  American 
communities.  This  NOFA  contains:  (1) 
Information  concerning  eUgible 
applicants,  (2)  Information  on  funding 
available  within  each  HUD  Indian 
program  region,  (3)  Information  on 
apphcation  requirements  and 
procedures,  and  (4)  A  description  of 
appUcable  statutory  changes  to  the  ESG 
program. 

Note:  The  Congress  has  not  yet  enacted  an 
FY  1996  appropriation  for  HUD.  However, 
HUD  is  publishing  this  notice  in  order  to  give 
potential  applicants  adequate  time  to  prepare 
applications.  The  amount  of  funds 
announced  in  this  NOFA  is  an  estimate  of  the 
amount  likely  to  be  enacted  in  1996.  HUD  is 
not  bound  by  the  estimate  set  forth  in  this 
notice.  The  estimated  amount  may  be 
adjusted  l>ased  on  the  enacted  1996 
appropriation. 

DATES:  Applications  must  be  received 
by  the  appropriate  HUD  Office  of  Native 
American  Programs  (ONAP)  by  no  later 
than  3:00  p.m.  local  time  (i.e.,  the  time 
in  the  office  to  which  the  application  is 
submitted)  on  April  19. 1996. 
ADDRESSES:  Application  packages  are 
available  firdm  (he  HUD  Offices  of 
Native  American  Programs  (ONAPs) 
Usted  in  Appendix  2  to  this  NOFA.  The 
Office  of  Native  American  Programs 
(ONAP)  serving  the  area  in  which  the 
applicant's  project  is  located  must 
receive  an  original  application  and  one 


copy  by  the  deadline  described  in  the 
"Dates"  section  of  this  NOFA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  may  contact  the  appropriate 
Office  of  Native  American  Programs 
(ONAPs)  for  further  information. 
Appendix  2  to  this  NOFA  contains  a 
complete  list  of  these  offices  with  their 
addresses  and  telephone  numbers. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  Notice  of 
Funding  Availability  (NOFA)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520),  and  assigned  0MB  control 
number  2577-0205.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  niunber. 

I.  Purpose  and  Substantive  Description 


A.  Authority  and  Purpose 

The  Emergency  Shelter  Grants  (ESG) 
program  was  first  established  in  section 
101(g)  of  Public  Law  99-500  (approved 
October  18.  1986).  making 
appropriations  for  Fiscal  Year  (FY)  1987 
as  provided  in  H.R.  5313.  The  program 
was  reauthorized  with  amendments  in 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended  (42  U.S.C. 
11371-11378)  (McKinney  Act).  Section 
832(f)  of  the  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L.  101-625, 
approved  November  28, 1990)  provided 
for  the  explicit  eligibility  of  Indian 
tribes  for  ESG  program  assistance,  and 
established  a  set-aside  allocation  for 
Indian  tribes  that  is  equal  to  1  percent 
of  the  amounts  appropriated  for  the  ESG 
program.  Regulations  governing  the  ESG 
program  are  in  24  CFR  part  576,  except 
as  superseded  by  statutory  amendments 
under  NAHA  and  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Act)  (Pub.  L.  102-550,  approved 
October  28, 1992),  as  discussed  below. 

Approximately  $1,150,000  is  available 
for  the  Indian  Emergency  Shelter  Grants 
(ESG)  Program  as  authorized  by  subtitle 
B,  title  rv  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  as  amended. 
The  proposed  rule  on  Emergency 
Shelter  Grants  Program;  Set-Aside 
Allocation  for  Indian  Tribes  and 
Alaskan  Native  Villages.  pubHshed  in 
the  Federal  Register  on  April  5. 1993 
(58  FR  17764).  describes  the  method  for 
allocating  these  funds. 

Note:  The  Congress  has  not  yet  enacted  an 
FY  1996  appropriation  for  HUD.  However, 
HUD  is  publishing  this  notice  in  order  to  give 
potential  applicants  adequate  time  to  prepare 


applications.  The  amount  of  fiinds 
announced  in  this  NOFA  is  an  estimate  of  the 
amount  likely  to  be  enacted  in  1996.  HUD  is 
not  bound  by  the  estimate  set  forth  in  this 
notice.  The  estimated  amount  may  be 
adjusted  Ixised  on  the  enacted  1996 
appropriation. 

These  grants  will  be  governed  by  all 
provisions  applicable  to  the  ESG 
program,  including  the  provisions  in  the 
Housing  and  Community  Development 
Act  of  1992  that  became  effective  upon 
that  law's  enactment,  such  as  the 
authorization  to  make  eligible  the  use  of 
grant  funds  for  staff  costs  relating  to  the 
operation  of  emergency  shelters  up  to  a 
maximiun  amount  of  10  percent  of  the 
grant,  and  the  requirement  that  the 
recipient  establish  a  "formal  process"  in 
order  to  terminate  assistance  imder  the 
program. 

Assistance  provided  to  Iqdian  tribes 
and  Alaskan  Native  villages  under  this 
NOFA  will  be  used  to  help  improve  the 
quality  of  existing  emergency  shehers 
for  the  homeless,  make  available 
additional  emergency  shelters,  meet  the 
costs  of  operating  emergency  shelters 
and  of  providing  essential  social 
services  to  homeless  individuals,  and 
help  prevent  homelessness.  This  ESG 
set-aside  allocation  will  increase  the 
availability  and  expedite  receipt  of 
program  funds  to  Native  American 
commtmities. 


Allocation  of  ESG  Set-Aside  for 
Indian  Tribes  by  HUD  Area 
ONAPs  FOR  FY  1996 


B.  Statutory  Amendments 

This  NOFA  addresses  section  832  of 
NAHA,  which  contains  niunerous 
amendments  to  the  McKinney  Act,  and 
several  amendments  to  the  ESG  program 
in  the  1992  Act.  These  statutory 
amendments  supersede  applicable 
provisions  of  the  program  regulations 
found  in  24  CFR  part  576.  This  NOFA 
describes  these  statutory  changes  to 
assist  Indian  tribes  in  complying  with 
program  requirements,  including  the 
NAHA  and  1992  Act  amendments  (see 
Appendix  1  of  this  NOFA  for  a  listing 
of  statutory  amendments  that  apply  to 
this  program). 

II.  Application  Process 

A.  Allocation  Amounts 

This  NOFA  announces  the  availability 
of  approximately  $1,150,000  in  funding 
for  FY  lg96  to  fund  competitive  grants 
to  Indian  tribes  for  emergency  shelter 
grants.  Set-aside  allocations  of  the  total 
amount  to  each  area  Office  of  Native 
American  Programs  (ONAP)  are  detailed 
in  the  following  chart: 


Pefcent 

EasterrVWoodlands  

Southem  Plains 

16.70 
19.75 

Northern  Plains 

18.92 

Southwest 

26  70 

Northwest 

8.60 

Alaska 

9.33 

Total 

•    100.00 

HUD  reserves  the  right  to  negotiate 
reductions  in  the  amounts  requested  by 
applicants  based  on  the  overall  demand 
for  the  funds.  HUD  further  reserves  the 
right  to  reallocate  these  amounts  as 
provided  in  section  II. F,  Ranking  and 
Selection,  of  this  NOFA.  Each  Indian 
tribe  must  spend  all  of  the  grant 
amounts  it  is  awarded  within  24  months 
of  the  date  of  the  grant  award  by  HUD. 
Any  emergency  shelter  grant  amounts 
that  are  not  spent  within  this  time 
period  may  be  recaptured  and  added  to 
the  following  fiscal  year's  ESG  set-aside 
for  Indian  tribes. 

B.  Eligibility  and  Threshold 
Requirements 

(1)  Eligible  Applicants 

Eligible  applicants  are  any  Indian 
Tribe,  band,  group,  or  nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  native  village  of  the 
United  States  which  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450),  or  which  had  been  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221).  Eligible  recipients  under  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  are  those  that  have  been 
determined  eligible  by  the  Department 
of  the  Treasury.  Office  of  Revenue 
Sharing. 

Tribal  organizations  which  are 
eligible  under  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
any  Indian  Tribe,  band,  group,  nation, 
or  Alaskan  native  village  eligible  under 
that  act  for  funds  under  this  part  when 
one  or  more  of  these  entities  have 
authorized  the  Tribal  organization  to  do 
so  through  concurring  resolutions.  Such 
resolutions  must  accompany  the 
application  for  funding.  Eligible  Tribal 
organizations  under  title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

Only  eligible  applicants  shall  receive 
grants.  However,  eligible  applicants  may 


contract  or  otherwise  agree  with 
noneligible  entities  such  as  States, 
cities,  counties,  or  other  organizations  to 
assist  in  the  preparation  of  applications 
and  to  help  implement  assisted 
activities.  For  instance,  private 
nonprofit  organizations  are  not  eligible 
to  apply  directly  to  HUD  for  a  grant,  but 
may  receive  funding  from  a  grantee  if  • 
the  grantee  determines  that  the 
nonprofit  has  the  financial  and 
organizational  capacity  to  carry  out  the 
proposed  activities. 

(2)  Thresholds 

The  selection  process  for  the  Indian 
tribe  set-aside  program  includes  a 
preliminary  threshold  review.  The 
applicant  must  clearly  demonstrate  and 
HUD  will  review  each  application  to 
determine  whether: 

(a)  The  application  is  adequate  in 
form,  time,  and  completeness: 

(b)  The  applicant  is  eligible:  and 

(c)  The  proposed  activities  and 
persons  to  be  sened  are  eligible  for 
assistance  under  the  program. 

C.  Obtaining  Applications 

Application  packages  are  available 
from  the  HUD  area  Offices  of  Native 
American  Programs  listed  in  Appendix 
2  to  this  NOFA. 

D.  Submitting  Applications 

The  ONAP  ser\  ing  the  area  in  which 
the  applicant's  project  is  located  must 
receive  an  original  application  and  one 
copy  no  later  than  3:00  p.m.  local  time 
(i.e..  the  time  in  the  office  to  which  the 
application  is  submitted)  on  the 
deadline  date  April  19.  1996 
Applications  transmitted  by  FAX  will 
not  be  accepted.  A  determination  that 
an  application  was  received  on  time 
will  he  made  .solely  on  receipt  of  the 
original  application  at  the  appropriate 
Office  of  Native  American  Programs 
serving  theapplicant's  proJ€?ct. , 

The  deadline  is  firm  as  to  date  and 
hour.  In  the  interest  of  fairness  to  all 
competing  applicants.  HUD  will  treat 
any  application  that  is  received  after  the 
deadline  as  ineligible  for  consideration. 
Applicants  should  take  this  practice 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
ineligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

E.  Rating  Criteria 

Applications  that  fulfill  each  ot  the 
threshold  review  requirements 
described  in  Section  II. B.  Eligibility  and 
Threshold  Requirements,  of  this  NOF.X 
will  be  rated  up  to  100  points  based  on 
the  following  criteria. 


(1)  Applicant  capacity  (30  points}. 
HUD  will  award  up  to  30  pomts  to  an 
applicant  that  demonstrates  the  ability 
to  carry  out  activities  under  its  proposed 
program  within  a  reasonable  time,  and 
in  a  successful  manner,  after  exec;ution 
of  the  grant  agreement  by  HUD. 
Reviewers'  knowledge  of  the  applic  ant's 
previous  experience  will  weigh  heavily 
in  the  scoring.  Documented  evidence  of 
poor  or  slow  performance  will  enter 
stronglv  into  that  determination.  The 
applicants  that  rate  highest  on  this 
criterion  will  show  substantial 
experience  as  an  organization  and/or 
staff  in  past  endeavors  that  are  directlv 
related  to  the  proposed  proj«H:t 

The  applicant  will  receive  the 

following  points  if  it: 

30    Shows  substnntinl  experience  as  an 
organization  and/or  staff  in  past 
endeavors  that  are  dirccliv  and 
cnrnprehensiveh  related  to  the 
proposed  pro)ec:ts;  and 
demonstrates  assurance  of  assisting 
the  homeless  within  a  reasonable 
time. 

20    Shows  substantial  experience  as  an 
organization  and/or  staff  in  past 
endeavors  that  are  rlosfly  (but  not 
directly  or  comprehensivelv) 
related  to  the  proposed  project:  and 
shows  pmmisf  of  assisting  the 
homeless  within  a  reasonable  time 

10     Shows  limited  experience  as  an 
organization  and'or  staff  in  past 
endeavors  that  are  riosfly  (hut  not 
directly  or  comprehensively) 
related  to  the  proposed  project;  and 
shows  promise  of  assisting  the 
homeless  within  a  reasonable  time. 

,S     Shows  limited  experience  as  an 
organization  and/or  staff  m  past 
endeavors  that  are  only  rpnuAeh 
related  to  the  proposi'd  projet  t:  or 
some  evidenc  e  exists  that  firings 
into  question  the  organization's 
capacity  to  implement  the  proposed 
project;  and  it  is  iinr/cnr whether 
the  organizatioii  will  l)e  able  to 
assist  the  humeli!>>s  v\ithin  a 
reasonable  time. 

0     Shows  nn  e\  ideni  e  as  .in 

organization  and  or  staff  in  past 
endeavors  that  relate  to  the 
demands  of  the  proposed  projei  t; 
and  substantial  evidence  exists  that 
the  organizatioii  is  incapable  of 
implementing  the  proposed  project: 
and  documented  evidence  exists 
that  the  organization  iw7/  not  be 
able  to  iissist  the  homeless  within  a 
reasonable  time. 

(2)  S'eed  120 pomts).  HIT)  will  award 
up  to  Jl)  points  to  a'n  applicant  that 
(ieniop.strates  the  existence  of  an  unmet 
need  lor  the  proposed  project  in  the  area 
to  be  ser\  ed.  The  applicants  that  rate 
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highest  on  this  criterion  will:  (a)  clearly 
define  the  unmet  housing  and  essential 
services  needs  of  the  homeless 
population  proposed  to  be  served  in  the 
area  to  be  served  by  the  project,  Cb) 
demonstrate  in-depth  knowledge  of  the 
population  to  be  served  and  its  needs, 
and  (c)  set  forth  an  outreach  strategy 
that  assures  that  the  intended 
population  will  be  served. 

The  applicant  will  receive  the 
following  points  if  it: 
20    Clearly  defines  the  unmet  housing 
and  supportive  services  needs  of 
the  homeless  population(s)  to  be 
served  in  the  area  to  be  served  by 
the  project.  That  unmet  need  (as 
•  described)  is  ffvat  relative  to  other 
applications  reviewed.  Presents 
evidence  of  use  of  credible  surveys 
or  other  data  gathering  mechanisms 
to  support  claims  made. 
Application  reveals  in-depth 
understanding  of  the  population(s) 
to  be  served  and  of  its  unmet 
housing  and  supportive  services 
needs.  Entry  and  outreach  policies 
will  ensure  that  the  population(s) 
proposed  to  be  served  will  actually 
be  served  by  the  project. 
15    Generally  defines  the  unmet 
housing  and  supportive  services 
needs  of  a  homeless  population(s) 
to  be  served,  but  not  as  is 
comparable  in  magnitude  to  most 
other  apphcations  reviewed. 
Presents  evidence  of  use  of 
acceptable  surveys  or  other  data 
gathering  mechanisms  to  support 
claims  made.  Application  reveals 
in-depth  imderstanding  of  the 
population(s)  to  be  served  and  of  its 
unmet  housing  and  supportive 
services  needs.  Entry  and  outreach 
poUcies  will  ensure  that  the 
population(s)  proposed  to  be  served 
will  actually  he  served  by  the 
project. 
10    Generally  defines  the  unmet 
housing  and  supportive  service 
needs  of  a  homeless  population(s) 
to  be  served,  but  not  as  clearly  in 
the  specific  area  to  be  served.  That 
immet  need  (as  described]  is 
comparable  in  magnitude  to  most 
other  apphcations  reviewed. 
Presents  evidence  of  use  of 
acceptable  surveys  or  other  data 
gathering  mechanisms  to  support 
claims  made.  Application  reveals 
general  understanding  of  the 
population(s)  to  be  served  and  of  its 
unmet  housing  and  supportive 
services  needs.  Entry  and  outreach 
policies  will  likely  ensure  that  the 
population(s)  proposed  to  be  served 
will  actually  he  served. 
5    Offers  a  fraffnentary  description  of 
the  unmet  housing  and  supportive 


services  needs  of  the  homeless  10 

population(s)  to  be  served  by  the 
project  with  minimal  evidence 
supporting  the  claim.  That  unmet 
need  (as  described)  is  less  in 
magnitude  than  most  other 
applications  reviewed.  Supportive 
documentation  is  very  limited  or 
tangential  to  the  unmet  needs 
described.  Application  reveals  only 
Umited  understanding  of  the 
population(s)  proposed  to  be  served 
or  of  its  unmet  needs.  Entry  and 
outre  ich  policies  relate  only  5 

indirectly  to  the  population(s)  that 
the  applicant  proposes  to  serve. 
0    Fails  to  delineate  the  immet  housing 
and  supportive  services  needs  of 
the  homeless  population(s)  to  be 
served  by  the  project.  Application 
reveals  a  complete  absence  of 
understanding  of  the  population(s) 
to  be  served  or  of  its  unmet  housing 
and  supportive  services  needs. 

(3)  Service  to  homeless  population  (20 
points).  HUD  will  award  up  to  20  points 
to  an  applicant  that  proposes  to  serve         g 
'  that  part  of  the  Indian  homeless 
population  that  is  most  difficuh  to  reach 
and  serve,  i.e.,  those  persons  having  a 
primary  nighttime  residence  that  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  sleeping 
accommodations  for  human  beings.  In 
urban  areas,  this  is  usually  referred  to  as 
living  "on  the  street."  To  the  extent  that 
Indians  living  on  reservations  live  in 
such  situations  (e.g.,  sleeping  in  cars, 
abandoned  structures,  out  in  the  open), 
they  meet  the  definition  of  living  in 
conditions  similar  to  living  on  the 
street. 

HUD  will  focus  upon  proposed 
outreach  and  intake  plans,  and 
especially  the  degree  to  which  such 
plans  would  maximize  the  likelihood 
that  homeless  persons  would  be  served 
by  the  proposed  project.  The  outreach 
strategy/intake  procedures  to  seek  out 
and  evaluate  the  needs  of  the 
population  to  be  served  should  be 
clearly  described  in  the  application. 

The  applicant  will  receive  the 
following  points  if  it: 

20    Clearly  specifies  the  reasons  that 
individuals  will  be  hard  to  reach  in 
terms  of  their  geographic  location, 
specific  problems,  or  their 
willingness  to  enter  into  the 
program;  and  states  clearly  how 
outreach  to  these  individuals  will 
be  achieved  by  the  apphcant  or 
with  other  organizations;  and 
specifically  reveals  how  intake 
process  will  be  used  to  identify  the 
needs  of  the  population  to  be 
served. 


States  only  that  individuals  will  be 
hard  to  reach  and  does  not  contain 
any  description  of  their  geographic 
location,  specific  problems,  or  their 
willingness  to  enter  into  the 
program;  and  does  not  describe 
what  outreach  process  will  be  used 
to  seek  out  those  individuals  by  the 
applicant  or  with  other 
organizations;  and  states  that  an 
intake  process  will  be  used  to 
identify  the  needs  of  the  population 
to  be  served. 
5    States  only  that  individuals  will  be 
hard  to  reach  and  does  not  contain 
any  description  of  their  geographic 
location,  sfiecific  problems,  or  their 
willingness  to  enter  into  the 
program;  and  does  not  describe 
what  outreach  process  will  be  used 
to  seek  out  those  individuals  by  the 
applicant  or  with  other 
organizations;  and  contains  little 
information  about  what  intake 
process  will  be  used  to  identify  the 
needs  of  the  population  to  be 
served. 
0    Fails  to  delineate  that  the  population 
is  hard  to  reach  or  what  outreach 
measiues  wrill  be  used  to  contact  the 
population  to  be  served  by  the 
project. 
(4)  Appropriateness  of  essential 
services  (30  points).  HUD  will  award  up 
to  30  points  to  an  applicant  that 
proposes  essential  services  that:  (a)  are 
appropriate  to  the  needs  of  the 
population  proposed  to  be  served;  (b) 
are  used  or  coordinated  with  existing 
sources  of  supportive  services  and 
networks  of  support  in  the  community; 
and  (c)  to  the  degree  possible,  help  to 
move  residents  to  longer  term  housing 
situations.  Applicants  should  describe 
what  services  are  available  and  how 
they  will  make  those  services  accessible 
"to  the  people  they  serve.  In  addition, 
HUD  will  evaluate  the  means  by  which 
the  people  to  be  served  will  be  assisted 
in  moving  to  permanent  housing  that  is 
appropriate  and  affordable.  Applicants 
should  describe  what  resources  are 
available  to  assist  the  population  they 
serve  to  find  permanent  housing. 
The  applicant  will  receive  the 
following  points  if  it: 
30    Proposes  a  program  of  essential 
services  that  is  comprehensive  and 
that  gives  promise  of  being  of  very 
high  quaUty;  and  that  is  generally 
appropriate  to  the  needs  of  the 
population  proposed  to  be  served, 
responds  to  the  changing  needs  of 
that  population(s),  q^ers  a 
personalized  response  to  the 
individual  needs  of  the  residents 
served;  and  coordinates  extensively 
with  other  sources,  public  and 


private,  of  essential  services  and 
networks  of  support  already 
existing  within  the  community:  and 
ran  demonstrate  with  reasonable 
certainty  that  the  results  of  the 
program  are  likely  to  be  successful. 
The  applicant  will  have  access  to 
housing  counseling,  assistance  with 
applying  for  other  Federal,  State,  or 
local  housing  assistance  programs, 
referrals  to  other  organizations 
involved  in  these  activities,  or  other 
assistance  such  as  moving 
assistance,  security  deposits,  or 
landlord/tenant  negotiation  directly 
related  to  entering  transitional  or 
permanent  adequate  and  affordable 
housing. 

20    Proposes  a  program  of  essential 
services  that  is  reasonably 
comprehensive  and  that  gives 
promise  of  being  of  good  quality; 
that  responds  to  a  genuine  need,  as 
identified  in  Element  (3);  proposes 
use  of  other  sources  of  essential 
services  and  existing  networks  of 
support;  and  offers  reasonable 
assurance  that  the  results  of  the 
program  are  likely  to  be  successful. 
The  applicant  will  have  access  to 
housing  coimseling,  assistance  with 
applying  for  other  Federal,  State,  or 
local  housing  assistance  programs, 
referrals  to  other  organizations 
involved  in  these  activities,  or  other 
assistance  such  as  moving 
assistance,  security  deposits,  or 
landlord/tenant  negotiation  directly 
related  to  entering  transitional  or 
permanent  adequate  and  affordable 
housing. 

10    Proposes  a  program  of  essential 
services  that  is  reasonably 
comprehensive  and  that  gives 
promise  of  being  of  good  quality; 
that  responds  to  a  genuine  need,  as 
identified  in  Element  (3);  proposes 
use  of  other  sources  of  essential 
services  and  existing  networks  of 
support;  and  offers  reasonable 
assurance  that  the  results  of  the 
program  are  likely  to  be  successful. 
The  applicant  will  have  access  to 
housing  counseling,  assistance  with 
applying  for  other  Federal,  State,  or 
local  housing  assistance  programs, 
or  be  able  to  make  referrals  to  other 
organizations  involved  in  these 
activities. 

5    Presents  a  proposed  project  with  a 
few  services  that  meet  basic  needs 
but  are  not  designed  to  encourage 
residents  to  move  to  greater 
independence  within  an  emergency 
shelter  environment. 

0    Presents  a  proposed  project  with  no 
essential  services  or  with  services 
that  are  clearly  inappropriate  to  the 
population  to  be  served;  success  is 


highly  unlikely.  The  application 
fails  to  indicate  how  or  when 
residents  will  be  able  to  leave 
emergency  shelter  for  transitional  or 
permanent  housing. 

F.  Ranking  and  Selection 

Applications  from  Indian  tribes 
within  the  area  served  by  the  applicable 
HUD  Office  of  Native  American 
Programs  will  be  assigned  a  rating  score 
and  placed  in  ranked  order,  based  upon 
the  rating  criteria  listed  in  Section  lI.E 
of  this  NOFA.  Only  those  applications 
receiving  at  least  50  total  points  will  be 
given  funding  consideration.  In  the  final 
stage  of  the  selection  process,  qualified 
applicants  will  be  selected  for  funding 
in  accordance  with  their  ranked  order 
within  each  area  ONAP,  to  the  extent 
that  funds  are  available  within  that  area 
ONAP's  jurisdiction. 

In  the  event  of  a  tie  between 
applicants,  the  applicant  with  the 
highest  total  points  for  rating  criterion 
(2),  Need,  in  section  lI.E  of  this  NOFA. 
will  be  selected.  In  the  event  of  a 
procedural  error  that,  when  corrected, 
would  warrant  selection  of  an  otherwise 
eligible  applicant  under  this  NOFA. 
HUD  may  select  that  applicant  when 
sufficient  funds  become  available. 

Depending  on  the  availability  of 
funds,  HUD  may  fund  qualified 
applications  regardless  of  location.  If  an 
area  ONAP  has  insufficient  funds  to 
make  awards  to  all  of  its  qualified 
applicants,  HUD  may  reallocate  funds  to 
that  office  from  any  other  area  ONAP  • 
that  has  funds  remaining  after  making 
awards  to  all  of  its  qualified 
applications. 

m.  Checklist  for  Application 
Submission  Requirements 

A  checklist  of  submission 
requirements  is  provided  at  .Appendix  3 
to  this  NOFA,  to  assist  the  applicant  in 
preparing  .a  complete  application. 

rv.  Corrections  To  Deficient 
Applications 

HUD  will  notify  the  applicant  if  there 
are  any  curable  technical  deficiencies  in 
the  application.  Curable  technical 
deficiencies  relate  to  minimum 
eligibility  requirements  (such  as 
certifications  and  signatures)  that  are 
necessary  for  funding  approval  but  that 
do  not  relate  to  the  quality  of  the 
applicant's  program  proposal  under  the 
selection  criteria.  The  applicant  must 
submit  corrections  in  accordance  with 
the  information  provided  by  HUD 
within  14  calendar  days  of  the  date  of 
the  HUD  notification. 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B.  HUD  may 
contact  an  applicant  to  seek  clarification 


of  an  item  in  an  applicant's  applic:ation, 
or  to  request  additional  or  missing 
information.  The  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

V.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  This  Finding  is  available  for 
public  inspection  between  7:30  a.m.  to 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk  in  the  Office  of  the 
General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington.  DC  20410-0500. 

B.  Federalism  Impact 

The  General  Counsel,  asthe 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
resuh,  this  NOFA  is  not  subjeci  to 
review  under  the  Order.  This  NOFA 
announces  the  availability  of  funds  set 
aside  for  Indian  tribes  for  emergency 
shelter  activities  and  invites 
applications  from  eligible  applicants. 

C.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
this  NOFA.  to  the'extent  the  funds 
provided  under  it  are  dir«:ted  to 
families,  has  the  potential  for  a 
beneficial  impact  on  family  formation, 
maintenance,  and  general  well-being. 
Since  any  impact  on  families  is 
beneficial,  no  further  review  is 
considered  neces.sary. 

D.  Economic  Opportunities  for  Ijow-  and 
Very  Low-Income  Persons 

All  applicants  are  herein  notified  that 
the  provisions  of  .section  3  of  the 
Housing  and  Urban  Developnier;t  Act  of 
1968.  as  amended,  and  the  rpHulations 
in  24  CFR  part  135  are  applicable  to 
funding  awards  made  under  this  NOF,^ 
One  of  the  purposes  of  the  assistance  i.s 
to  give  to  the  greatest  extent  feasible, 
and  consistent  with  existing  Federal, 
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State,  and  local  laws  and  regulations, 
fob  training,  employment,  contracting, 
and  other  economic  opportimities  to 
section  3  residents  and  section  3 
business  OHicems.  Tribes  that  receive 
HUD  assistance  described  in  this  part 
shall  comply  with  the  proi^ures  and 
requirements  of  this  part  to  the 
maximiun  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  bdian  Self- 
Deteimination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

E.  Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements:  Applicant/Recipient 
Disclosures 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
punuant  to  this  NOFA  are  siifBdent  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
3ort,  will  be  made  available  for 

Siic  inspection  for  a  five-year  period 
nning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  in  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
ledpients  of  assistance  pursuant  to  this 
NQFA  in  its  Federal  Register  notice  of 
ail  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.14(a)  and  12.16(b),  and  the 
notice  published  in  the  Federal  Register 
on  January  16, 1992  (57  FR 1942),  for 
further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Fonn  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports— both  applicant  disclosures 
and  updates — ^will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  unplementing  regulations  in  24 
CFR  part  15.  (See  24  CFR  part  12, 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
'  requirements.) 

F.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
Mction  103  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989  (42  U.S.C.  3537a), 
was  published  in  the  Federal  Registn- 
on  May  13, 1991  (56  FR  22088),  and 
became  effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  this  funding  competition.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 
HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4.  Applicants  or 
employees  who  have  ethics  related 
questions  should  contact  the  HUD 
Office  of  Ethics  at  (202)  708-3815.  (This 
is  not  a  toll-free  number.)  For  HUD 
employees  who  have  specific  program 
questions,  such  as  whether  a  particular 
subject  matter  can  be  discussed  with 
persons  outside  HUD,  the  employee 
should  contact  the  appropriate  Regional 
or  Field  Office  Counsel,  or  Headquarters 
counsel  for  the  program  to  which  the 
question  pertains. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  Byrd  Amendment),  and  the 
implementing  regulations  in  24  CFR 
part  87.  These  authorities  prohibit 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  Indian  Housing 
Authorities  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
their  sovereign  power  are  excluded  from 
coverage,  but  IHAs  established  under 
State  law  are  not  excluded  from 
coverage. 


I.  The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.231. 

Authority:  42  U.S.C.  11376;  42  U.S.C. 
3535(d). 

Dated:  January  26, 1996. 
Kevin  Emannri  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Appendix  1 — Statutory  Amendments 
(Section  I.B) 

National  Affordable  Housing  Act 
Amendments:  Sections  (l)-(6)  below 
describe  the  relevant  NAHA  amendments. 

(1)  Extension  of  eligibility  to  Indian  tribes. 
Section  832(f)  of  NAHA  (42  U.S.C.  11371- 
11378)  expressly  extends  eligibility  for 
assistance  under  the  ESG  program  to  Indian 
tribes,  and  has  the  effect  of  applying  the  same 
formula  as  used  in  the  Community 
Development  Block  Grant  (CDBG)  program 
for  determining  the  amount  of  ESG  funds  to 
be  set  aside  for  Indian  tribes.  The  1  percent 
figure  for  the  Indian  tribe  set-aside  is  dictated 
by  sections  832(f)(3)  and  913(b)  of  NAHA  (42 
U.S.C.  5306). 

(2)  Administrative  costs.  Section  832(b)(1) 
of  NAHA  (42  U.S.C  11378)  permits  recipients 
to  use  up  to  5  percent  of  an  ESG  program 
grant  for  administrative  purposes.  This 
amoimt  equals  5  percent  of  the  total  of 
amounts  of  ESG  fonds  requested  for  all  other 
eligible  activities.  Administrative  costs 
include:  costs  of  accounting  for  the  use  of 
grant  funds,  preparing  reports  for  submission 
to  HUD  or  to  the  State,  obtaining  program 
audits,  conducting  environmental  reviews, 
coordinating  program  activities,  and  similar 
costs  related  to  administering  the  grant. 
These  costs  do  not  include  the  costs  of 
carrying  out  other  activities  eligible  under 
the  ESG  program. 

(3)  Use  of  funds  for  essential  services. 
Section  832(c).of  NAHA  (42  U.S.C. 
11374(a)(2)(B))  increased  the  percentage  of  a 
grant  that  may  be  used  to  provide  essential 
services  from  20  percent  to  30  percent. 
Consistent  with  this  amendment,  HUD  will 
apply  its  waiver  authority  in  section  414(b) 
of  the  McKinney  Act  to  the  new,  higher  30 
percent  limitation.  As  with  the  previous  20 
percent  limit,  the  30  percent  limit  is  to  be 
measured  against  the  aggregate  amount  of 
each  emergency  shelter  grant  to  an  Indian 
tribe.  Section  832(f)(6)  of  NAHA  makes  the 
limitations  on  the  provision  of  essential 
services  applicable  to  Indian  tribes. 

(4)  Use  of  funds  for  prevention  of 
homelessness.  Homelessness  prevention  was 
added  as  a  category  of  eligible  activities  by 
section  423  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act  (Pub. 
L.  100-688,  approved  November  7, 1988), 
which  also  treated  these  activities  as 
"essential  services."  However,  section  832(d) 
of  NAHA  (42  U.S.C  11374(a)(4))  withdraws 
homelessness  prevention  activities  from 
categorization  as  "essential  services,"  and 
imposes  a  separate  limit  of  30  percent  of  the 
aggregate  amount  of  assistance  to  any 
recipient,  including  an  Indian  tribe,  that  may 
be  used  for  efforts  to  prevent  homelessness. 

Thus,  under  NAHA,  essential  services  and 
homelessness  prevention  are  now  each 
subject  to  a  30  percent  cap.  However,  unlike 


the  category  of  essential  services,  there  is  no 
statutory  authority  to  permit  a  waiver  of  the 
cap  on  the  amount  of  assistance  that  may  be 
used  for  homelessness  prevention  activities 
By  its  express  terms,  the  statutory  waiver  is 
available  only  in  the  category  of  essentia! 
services. 

(5)  Confidentiality  of  records  for  family 
violence  services.  Section  832(e)  of  NAHA 
(42  U.S.C.  11375(c)(5))  requires  each 
recipient  to  certifj'  that  it  will  develop  and 
implement  procedures  to  ensure  the 
confidentiality  of  records  pertaining  to  any 
individual  provided  family  violence 
prevention  or  treatment  services  with  ESG 
program  assistance.  In  addition,  the  address 
or  location  of  any  ESG-assisted  housing  used 
as  a  family  violence  shelter  may  not  be  made 
public  without  the  written  authorization  of 
persons  responsible  for  the  operation  of  the 
shelter.  This  new  certification  is  included  in 
the  application  kit,  as  provided  m  Section  III 
of  this  NOFA. 

(6)  Establishes  habitability  standards. 
Section  832(g)  of  NAHA  (42  U.S.C.  1 1376(c)) 
requires  the  Secretary  to  prescribe  the 
minimum  standards  of  habitability 
appropriate  to  ensure  that  emergency  shelters 
assisted  by  this  program  are  environments 
that  provide  appropriate  privacy,  safety,  and 
sanitary  and  other  health-related  conditions 
for  homeless  persons  and  families.  A 
description  of  the  Minimum  Habitability 
Standards  and  the  required  certification  is 
included  in  the  application  kit,  as  provided 
in  Section  III  of  this  NOFA.  The  Habitability 
Standards  that  have  been  developed  under 
section  832(g)  of  NAHA  to  apply  to 
emergency  shelters  are  as  follows: 


(a)  Structure  and  materials.  The  shelter 
shall  be  structurally  sound  so  as  not  to  pose 
any  threat  to  the  health  and  safety  of  the 
occupants  and  so  as  to  protect  the  occupants 
from  the  environment. 

(b)  Access.  The  shelter  shall  be  accessible 
and  capable  of  being  utilized  without 
unauthorized  use  of  other  private  properties 
The  building  shall  provide  an  alternate 
means  of  egress  in  case  of  fire. 

(c)  Space  and  security  Each  occupant  shall 
be  afforded  adequate  space  and  security  for 
the  occupants  f)erson  and  twiongings.  Each 
occupant  shall  be  provided  an  acceptable- 
place  to  sleep. 

(d)  Interior  ait  quality  Every  room  or  space 
shall  be  provided  with  natural  or  mechanical 
ventilation.  The  shelter  shall  be  frue  of 
pollutants  in  the  air  at  levels  that  threaten  the 
health  of  the  occupants. 

(e)  Water  supply.  The  water  supply  shall  be 
free  from  contamination  at  levels  that 
threaten  the  health  of  the  rec  ipients. 

(f)  Sanitary- facilities.  Shelter  occupants 
shall  have  access  to  sanitan.'  facilities  that  are 
in  prof>er  operating  condition,  can  be  used  in 
privac  y.  and  are  adequate  for  personal 
cleanliness  and  the  disposal  of  human  waste. 

(g)  Thennal  environment.  The  shelter  shall 
have  adequate  heating  and  cooling  facilities 
in  proper  operating  condition. 

(h)  Illumination  and  electricity.  The  shelter 
shall  have  adequate  natural  or  artificial 
illumination  to  permit  normal  indoor 
activities  and  to  support  the  health  and  safety 
of  occupants.  Sufficient  electncal  soun.os 
shall  be  provided  to  permit  ase  of  essentia! 
electrical  appliances  while  .assuring  safetv 
from  fire. 


(i)  Food  preparation  and  refuse  disposal 
All  food  preparation  arf'as  shall  contain 
suitable  space  and  equipment  to  sturff. 
prepare,  and  sen-e  foivf  in  a  sanitary  manner. 

( j)  .S(7n;forv  condition  The  shelter  and  its 
equipment  shall  b«'  maintained  in  satiitar> 
condi'.on 

Housing  and  Community  DexelnpniTit  Ad 
rif  1992  Amendments  Sections  (r)-{9)  below 
describe  the  relevant  rhangt»s  of  thr- 1992 
Act. 

(7)  Certification  of  involvement  of 
homeless  individuals  and  families  The 
rpcipinnt  must  certif>  that,  to  the  maximum 
extt-nt  practicable,  it  will  involve  homeless 
individuals  and  families,  througn 
employment,  volunteer  servjces.  or 
otherwise,  in  providing  services  and  in 
t  onstriicting.  renovating,  maintaining,  and 
operuting  facilities,  when  assistance  is 
provided  for  those  activities  under  the 
prog.'am. 

i8)  Termination  of  assistance  Tho 
recipient  Tiav  terminate  assistance  provided 
to  an  individual  or  a  fa.Tiilv  only  in 
accordance  with  a  form.^l  prtccss  PstaMishod 
by  the  rec  ipient  that  rccognizes^e  rights  of 
the  individuals  affected  which  may  include 
a  hearing. 

(91  ElipiibiUty  of  staff  costs  Staff  costs 
relating  to  the  operation  of  errprRenr  v 
shelrers  a,-e  spe<  ificdllv  recognized  as  ar 
i;ligib!e  activitv.  but  not  more  than  10  peri.i-nt 
of  the  amount  of  any  grant  may  be  used  for 
these  costs  Staff  costs  for  mainienanre  of 
and  security  for  emergency  sheltrrs  will  not 
be  counted  against  the  10  pcn.ent  cap. 


Appendix  2.— HUD  Offices  of  Native  American  Programs 


Tribes  and  IHAs  located 


East  of  the  Mississippi  River  (including  all  of 
Minnesota  and  Iowa). 

Louisiana,  Missouri,  Kansas,  Oklahonna,  and 
Texas  except  for  Isleta  del  Sur. 

Colorado,  Montana,  Nebraska,  Nortti  Dakota, 
South  Dakota,  Utah,  and  Wyoming 

Arizona,  California,  New  Mexico,  Nevada,  and 
Isleta  del  Sur  in  Texas. 


Idaho,  Oregon,  and  Washington 
Alaska 


ONAP  address 


Eastern/Woodlands  Office  of  Native  American  Programs,  5P.  Metcalfe  Federal  Buildtr>g.  77 

West  Jackson  Boulevard,  Chicago.  Illinois  60604-3507,  (3i2)  353-1282  or  (300)  735-3239 

TOD  Nun*ers;  1-600-927-9275  or  312-886-3741. 
Southern  Plains  Office  of  Native  American  Programs,  6.IPI,  500  W   Mam.  Suite  ^00.  Okla- 
homa City.  Oklahoma  73102,  (405)  553-7428,  TDD  Numbers;  405-23i^i8l  or  405-23'- 

4891. 
Northern  Plains  Office  of  Native  Amencan  Programs.  8P,  First  interstate  Tower  North   633 

17th  Street,  Denver,  Colorado  80202-3607.  (303)  672-5462,  TDD  Number  303-672-5248. 
Southwest  Office  of  Native  American  Programs,  9EPID,  Two  Arizona  Center,  400  Nortti  Fifth 

Street.  Suite  1650,  Phoenix,  Anzona  85004-2351,  (602)  379-4156.  TDD  Number    602- 

37^-4461. 
or 
Albuquerque  Division  of  Native  Amencan  Programs,  9EPIDI.  Atooquerque  Plaza    20i   3rd 

Street,  N.W.,  Suite  1830,  Albuquerque,  New  Mexico  87102-3368.  (505)  766-1372.  TDD 

Number:  None, 
or 
Norttiefn  California  Division  of  Native  American  Programs,  450  GokJen  Gate  Avenue,  8tn 

Floor,  Box  36003,  San  Francisco.  CA  94102-3448.  (415)  436-8i2i.  TDD  Numtjer:  (415) 

556:6357. 
NorttTwest  Office  of  Native  Amencan -Programs,  lOPI,  909  First  Avenue.  Suite  300   Seattle. 

Washington  98104-1000,  (206)  220-5270,  TDD  Number  (206)  220-5185. 
Alaska  Office  of  Native  American  Programs,  lO.iPI.  949  East  36th  Avenue.  Suite  40i.  Arv 

chorage.  Alaska  99508-^399.  (907)  271-4633,  TDD  Number:  (907)  271-<1328 


Appendix  3 — Checklist  of  Application 
Submission  Requirements 

Applicants  must  complete  and  submit 
applications  in  accordance  with  the 
instructions  contained  in  the  application  kit. 
The  following  is  a  checklist  of  the 


application  contents  that  will  be  specified  in 
the  application  kit: 

— (1)  Applicant  Information,  including  name, 
address,  contact  person,  and  telephone 
number; 

—(2)  Standard  Form  424; 


— (3)  Certifications  of  compliance  with  the 
requirements  of; 
—(a)  24  CFR  576.21  (a)(4l(ii!.  concerning 
assistance  provided  for  homelessness 
prevention  activilies.  *!  567  51(b)(2)(v), 
concerning  the  funding  of  ESG  activities 


UMI 
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in  commercial  facilities;  §  576.73, 
coDceming  the  continued  use  of 
buildings  as  emergency  shelters  for  the 
population  to  be  served;  §  576.75, 
concemiiig  building  standards:  576.77, 
OHiceming  assistance  to  the  homeless; 
and  $  576.80,  concerning  displacement 
and  relocation; 

—(b)  The  Indian  Civil  Rights  Act  (25  U.S.C 
1301),  and  section  7(b)  of  the  Indian  Self- 
Determination  and  Education  Assistance 
Act  (25  U.S.C.  450e(b)); 

— (c)  Section  504  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C  794); 

— (d)  The  Age  Discrimination  Act  of  1975 
(42  U.S.C  6101-07); 

—(e)  Executive  Orders  11625, 12432,  and 
12138,  prcHnoting  the  use  of  minority 
business  enterprises  and  women-owned 
businesses  to  the  maximiun  extent 
consistent  with  the  Indian  Self- 
Determination  and  Education  Assistance 
Act; 

—(f)  The  requirements  of  24  CFR  part  24, 
concerning  the  Drug-Free  Workplace  Act 
of  1988' 

-(g)  Section  832(e)(2)(C)  of  NAHA, 
concerning  the  confidentiality  of  records 


UMI 


pertaining  to  any  individual  provided 
family  violence  prevention  or  treatment 
services; 

— (h)  Section  832(g)  of  NAHA,  concerning 
minimum  habitability  standards 
prescribed  by  the  Department: 

— (i)  Section  l64(g)  of  the  Housing  and 
Community  Development  Act  of  1974 
and  24  CFR  part  58.  concerning 
assumption  of  the  HUD  environmeiital 
review  responsibilities; 

— (j)  Section  576.71(b)(2)(vii),  concerning 
compliance  with  Tribal  law  in  the 
submission  of  an  application  for  an 
emergency  shelter  grant,  and  possession 
of  legal  authority  to  carry  out  emergency 
shelter  grant  activities; 

— (k)  Prohibitions  on  the  use  of  Federal 
funds  for  lobbying,  and  the  completion 
of  SF-LLL,  Disclosure  Form  to  Report 
Lobbying,  if  applicable; 

—(1)  42  U.S.C.  11375(c)(7),  as  added  by  the 
Housing  and  Community  Development 
Act  of  1992,  concerning  the  involvement 
through  employment,  volunteer  services, 
or  otherwise,  to  the  maximum  extent 
practicable,  of  homeless  individuals  and 
families  in  constructing,  renovating. 


maintaining,  and  operating  facilities 
assisted  under  the  ESG  program,  and  in 
providing  services  for  occupants  of  these 
focilities; 
— (m)  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended, 
and  the  regulations  in  24  CFR  part  135; 

— (4)  Form  HUD-2880,  Applicant/Recipient 
Disclosiu«/Update  Form,  if  applicable; 

— (5)  Project  Summary  and  Proposed 
Budgets; 

— (6)  Description  of  the  homeless  population 
to  be  served; 

— (7)  Facility  Description; 

— (8)  Narrative  addressing  the  rating  criteria; 

— (9)  Matching  funds  certification  as  required 
under  §  576.51(b)(2)(ii),  §  576.71,  and 
section  415  of  the  MciGnney  Act  (42 
U.S.C  11375(a)).  Each  grantee  must 
match  the  funding  provided  by  HUD 
with  an  equal  amount  of  funds  from 
sources  other  than  under  this  part. 

These  funds  must  be  provided  after  the 
date  of  the  grant  award  to  the  grantee. 

[FR  Doc.  96-5081  Filed  3-4-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.023C]  | 

Office  Of  Special  Education  and 
Rehabiiitative  Services;  Research  in 
Education  of  Individuals  With 
Disabilities  Program 

ACTION:  Extension  Notice. 

PURPOSE:  On  August  10,  199."^,  the 
Secretary  published  in  the  Federal 
Register  (60  FR  4095B)  a  combiiied 
application  notice  (CAN)  inviting 
applications  for  new  awards  for  fiscal 
year  1996  under  a  number  of  the 
Department's  direct  grant  and 
fellowship  programs.  Included  in  the 
CAN  under  the  Research  in  Education  of 
Individuals  with  Disabilities  Program 
was  a  closing  date  for  the  Field-Initiated 


Research  Projects  competition,  CFDA 
No.  84.023C.  On  October  30,  1995  an 
extension  notice  was  published  in  the 
Federal  Register  (BO  FR  5.5247)  that 
revised  the  closing  date  for  that 
competition  to  .March  29,  1998.  The 
purpose  of  tiiis  notice  is  to  revise,  once 
again,  the  (.losing  date  tor  the  Field- 
Initi?.ted  Rfrsearch  Projects  competition. 

DEADLINE  FOR  TRANSMITTAL  OF 
applications:  April  ?.(),  199B. 

This  action  is  taken  in  c:onsideration 
of  the  current  proposals  in  the  Congress 
that  either  eliminate  or  substantially 
reduce  funding  for  the  program. 
Extending  the  closing  date  for  this 
competition  allows  the  Department  and 
potential  applicants  time  to  consider 
further  developments  related  to  the 
hscai  year  1996  appropriation. 


FOR  FURTHER  INFORMATION  CONTACT: 

Claudette  Carey,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.VV.,  room  .3525,  Switzer  Building. 
Washington,  D.C.  20202-2641. 
telephone:  (202)  205-9864.  FAX:  (202) 

205-8105.  Internet:  Claudette 

Carey@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Program  Authority:  20  U.S.C.  1441-1442, 
34  CFR  324. 

Dated:  February'  28, 1996. 
Katherine  D.  Seelman, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Servites. 
IFR  Doc.  9fy-5054  Filed  3-4-96;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na:  84.133A} 

Office  Of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
btviting  Applications  for  New  Awards 
Under  the  Research  and 
Demonstration  Program  for  Fiscal 
Years  1996-1997 

Purpose  of  Program:  Research  and 
Demonstration  Projects  support  research 
and  demonstrations  in  single  project 
areas  on  problems  encountered  by 
individuals  with  disabilities  in  their 
daily  activities.  These  projects  may 
conduct  research  on  rehabilitation 
techniques  and  services,  including 
analysis  of  medical,  industrial, 
vocational,  social,  psychiatric, 
psychological,  recreational,  economic, 
and  other  factors  to  improve  the 
rehabilitation  of  individuals  with 
disabilities.  In  addition,  the  projects 
may  conduct  studies,  analyses,  and 
demonstrations  of  architectural  and 
engineering  design,  including  universal 
design,  adapted  to  meet  the  special 
needs  of  individuals  with  disabilities. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Deadline  for  Transmittal  of 
Applications:  May  17,  1996. 

Application  Available:  March  15, 
1996. 

Available  Funds:  $425,000. 

Estimated  Average  Size  of  Awards  Per 
Year:  Architectural  and  Engineering 
Design — $250,000,  Recreation — 
$175,000. 

Estimated  Number  of  Awards:  2. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR  Parts  74.  75,  77,80,81.82.85, 
86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  and  351. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants. 

This  notice  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  cit^enship. 

Priorities:  Under  34  Cn( 
75.105(b)(2)(v)  and  (c)(3)  and  Section 
204(a)  of  the  Rehabilitation  Act  of  1973, 


as  amended,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  both  of  the  following 
priorities  The  Secretary  funds  under 
this  competition  only  applications  that 
meet  one  or  both  of  these  absolute 
priorities: 

Absolute  Priority  1 — Architectural  and 
Engineering  Design 

Studies,  analyses,  and  demonstrations 
utilizing  architectural  and  engineering 
designs  to  address  the  special  needs  of 
individuals  with  disabilities. 

Invitational  Priority  1 :  Within 
absolute  priority  1,  the  Secretary  is 
particularly  interested  in  applications 
that  address  the  following  invitational 
priority.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Universal  design  is  a  holistic 
approach  to  creating  environments  and 
products  that  are  usable  by  many  people 
regardless  of  their  abilities  or  age 
(Strategies  for  Teaching  Universal 
Design,  ed.  by  P.  Welch,  Adaptive 
Environments  Center,  Boston,  MA, 
1995).  Manufacturers  who  apply 
principles  of  universal  design  to  their 
products  are  making  a  significant 
contribution  toward  promoting  the 
independence  and  inclusion  of  persons 
with  disabilities  in  the  mainstream  of 
society.  They  are  also  increasing  the 
market  for  their  products  by  making 
those  products  attractive  to  or  useable 
by  larger  numbers  of  people. 
Understanding  the  decision-making 
process  of  manufacturers  who  adopt 
principles  of  universal  design  can 
contribute  to  its  increased  utilization. 
The  Se<;refary  invites  applications  to 
investigate  the  factors  contributing  to 
the  application  of  principles  of 
universal  design  by  manufacturers  who 
have  designed  and  marketed  universally 
designed  products. 

Absolute  Priority  2 — Recreation 

Studies  and  analysis  on  the  effects  of 
recreation  on  the  rehabilitation  of 
individuals  with  disabilities. 

Invitational  Priority  2:  Within  the 
absolute  prii3rity  2,  the  Secretary  is 
particularly  interested  in  applications 
that  address  the  following  invitational 
priority.  However,  undtr  34  CFR 
75.105(c)(1)  an  application  that  meets 
an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Regular  physical  exercise  and  the 
resulting  fitness  can  reduce  the 
likelihood  of  heart  disease,  obesity,  low 
back  pain,  depression,  and  other 
ailments  associated  with  inactivity. 


Incorporating  exercise  into  tlif  lives  of 
individuals  with  disabilities  enables 
them  to  enjoy  the  physical  and 
psychological  benefits  of  fitne<;s, 
achieve  greater  independence,  and 
perform  activities  of  daily  living  with 
less  fatigue.  The  Secretary  invites 
applications  related  to  exercise  and 
fitness  for  persons  with  disabilities.  The 
Secretary  invites  applications  on  topics 
such  as:  (1)  Measuring  the  fitness  level 
of  persons  with  disabilities  and 
comparing  it  to  the  level  of  fitness  of 
persons  without  disabilities;  (2) 
evaluating  the  exercise  habits  of  persons 
with  disabilities;  (3)  determining  the 
level  of  participation  of  persons  with 
disabilities  in  utilizing  fitness  centers, 
programs,  and  products  and  identifying 
barriers  to  particip'.tion;  or  (4)  designing 
modifications  to  exercise  regimens  to 
accommodate  the  needs  of  persons  with 
disabilities. 

FOR  APPUCATIONS  CONTACT:  In  order  to 
obtain  an  application  package,  contact 
William  H.  Whalen,  U.S.  Department  of 
Education.  600  Independence  Avenue 
S.W..  Switzer  Building,  Room  3411. 
Washington.  D.C.  20202.  Telephone: 
(202)  205-9141.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8887. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Esquith,  U.S.  Department  of 
Education.  600  Independence  Avenue 
S.W.,  Switzer  Building.  Room  3424. 
Washington.  D.C.  20202.  Telephone: 
(202)  205-8801.  Individuals  who  use  a   ' 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8133.  Internet: 
DAVID ESQUITH@ED.GOV. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  appUcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases);  or  on  the  World  Wide  Web  at 
http://www.ed.gov/money.html. 

However,  the  official  application 
notice  for  a  discretionary  grant 
competition  is  the  notice  published  in 
the  Federal  Register. 

Program  Authority:  29  U.S.C.  761a  and 
762. 

Dated:  f'ebruary  28, 1996. 
Katherine  D.  Seelman, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  96-5055  Filed  3-4-96;  8:45  am] 
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21CFRPART332  ' 

{DOCKET  NO.  87N-0063] 
f«N<M10-AA01 

Antiflatulent  Drug  Products  for  Over- 
tfM^kMnlBr  Human  use;  Amendment 
of  Monograph 

AQBCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  monograph  for  over- 
the-counter  (OTC)  antiflatulent  drug 
products  by  adding  a  statement  of 
identity  section  to  conform  to  the  format 
of  other  OTC  drug  final  monographs  and 
by  revising  the  indications  to  include 
additional  descriptive  terms,  and  by 
adding  a  definition  for  the  term 
"antigas."  FDA  is  issuing  this  final  rule 
after  considering  public  comments  on 
the  agency's  proposed  regulation  and  all 
new  data  and  information  on  OTC 
antiflatulent  drug  products  that  have 
come  to  the  agency's  attention.  This 
final  rule  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

dates:  Effective  March  5, 1997;  written 
comments  by  June  3, 1996. 
FOR  FURTMER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-105), 
Food  and  Drug  Administration,  5600 
Fidiers  Lane,Rockville,  MD  20857.  301- 
827-2304. 
SUPPLEMENTARY  INFORMATION: 

LBackgroiind 

In  the  Federal  Register  of  June  4, 1974 
(39  FR 19862),  FDA  issued  a  final      - 
m(mograph  for  OTC  antiflatulent  drug 
products  (21  CFR  part  332)  that 
established  conditions  under  which 
these  drug  products  are  generally 
recognized  as  safe  and  effiective  and  not 
misbranded. 

In  the  Federal  Register  of  January  29, 
1988  (53  FR  2716),  the  agency  published 
a  proposed  amendment  of  the 
monograph  for  OTC  antiflatulent  drug 
products  to  add  a  statement  of  identity 
section  to  conform  to  the  format  of  other 
OTC  drug  final  monographs  and  to 
revise  the  indications  for  use  to  include 
additional  descriptive  terms  describing 
the  symptoms  that  are  commonly 
referred  to  as  "gas."  The  proposed 
statement  of  identity  was 
"antiflatulent,"  antigas,"  or 
"antiflatulent  (antigas)."  FDA  issued 
that  proposal  after  considering  the 
report  and  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Ehug  Products 


(the  Miscellaneous  Internal  Panel)  and 
public  comments  on  the  advance  notice 
of  proposed  rulemaking  for  OTC 
digestive  aid  drug  products  (47  FR  454, 
January  5, 1982).  that  was  based  on 
those  recommendations.  Interested 
persons  were  invited  to  submit 
comments,  objections,  or  requests  for 
oral  hearing  by  March  29,.  1988. 

In  the  Federal  Register  of  April  19, 
1988  (53  FR  12778  and  12779),  the 
agency  extended  the  comment  period 
from  March  29. 1988,  until  May  27, 
1988,  to  allow  adequate  time  for  one 
manufacturer  to  fully  evaluate 
information  it  had  received  from  the 
agency  and  to  prepare  comments  to  the 
notices  of  proposed  rulemaking  for  OTC 
antiflatulent  drug  products  and  OTC 
digestive  aid  drug  products. 

In  response  to  the  proposed 
monograph  amendment,  three  drug 
manufacturers  and  three  physicians 
submitted  comments.  One  comment 
requested  an  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs.  That 
request  concerned  the  inclusion  of 
activated  charcoal  in  the  OTC 
antiflatulent  monograph  if  the 
ingredient  was  found  to  be  Category  I  in 
the  OTC  digestive  aid  monograph.  The 
agency  addressed  the  hearing  request  in 
comment  1  of  the  final  rule  for  CTTC 
digestive  aid  drug  products  (58  FR 
54450  at  54451,  October  21, 1993),  and 
concluded  that  activated  charcoal  will 
not  be  included  in  either  monograph, 
and  a  hearing  is  not  necessary.  "Copies 
of  the  comments  and  the  hearing  request 
received  are  on  public  display  in  the 
Dockets  Management  Branch  (H.A.- 
305),  Food  and  Drug  Administration, 
12420 Parklawn  Dr.,  rm.  1-23  Rockville, 
MD  20857,  and  may  be  seen  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  pubhc  display  in  the  Dockets 
Management  Branch. 

In  proceeding  with  this  final  rule,  the 
agency  has  considered  all  comments, 
objections,  and  the  request  for  oral 
hearing.  A  summary  of  the  comments 
and  the  new  data  with  FDA's  responses 
to  them  follows. 

II.  Summary  of  the  Comments  Received 

1.  One  comment  agreed  with  the 
agency's  use  of  the  term  "antigas"as 
interchangeable  with  "antiflatulent." 
The  comment  expressed  concern, 
however,  that  the  agency  was 
prohibiting  other  terminology,  e.g., 
"antigas  formulation  relieves  gas 
trapped  in  the  intestine"  or  "for  gas 
pain."  The  comment  stated  that  the 
basis  for  the  agency's  labeling  restriction 
appeared  to  be  recommendations  of  the 


Miscellaneous  Internal  Panel  (47  FR 
454),  which  were  at  variance  with  the 
findings  of  the  Advisory  Review  Panel 
on  OTC  Antacid  Drug  Products  (38  FR 
8714,  April  5, 1973)  (the  Antacid  Panel) 
that  recognized  the  cause  of  "bloating," 
"pressure,"  and  "fullness"  as  being  the 
result  of  gas.  The  comment  cited  the 
Antacid  Panel's  recommended 
indication  "alleviate  or  relieve  the 
symptoms  of  gas"  for  simethicone- 
containing  products  as  support  for  its 
position  that  excess  gas  causes 
discomfort.  The  comment  also  qited  the 
double-blind,  placebo-controlled 
clinical  study  by  McDonald,  O'Leary, 
and  Stratton  (Ref.  1)  as  demonstrating 
that  dosing  with  simethicone  results  in 
a  reduction  of  gastrointestinal  foam. 
Finally,  the  comment  stated  that  terms 
such  as  "relieves  gas  trapped  in  the 
intestine,"  "for  gas  pain,"  and  "relieves 
the  symptoms  of  gas  should  not  be 
prohibited  under  the  antiflatulent  final 
monograph  because  consumers  use 
these  terms.  The  comment  referred, 
specifically,  to  the  consumer  survey 
discussed  in  the  proposed  amendment 
(53  FR  2716)  and  indicated  that  the 
terms  "  bloating,"  "pressure,"  "stuffed 
feeling,"  and  "fijllness"  are  very 
meaningful  to  and  used  by  consumers  to 
describe  "gas."  The  comment  concluded 
by  stating  it  is  unclear  whether  the 
existing  indication  in  §  332.30(a),  "to 
alleviate  or  relieve  the  symptoms  of 
gas,"  is  still  permitted  because  the 
proposal  appears  to  omit  this  indication. 

Tne  agency  is  no  longer  including  the 
indication  "to  alleviate  or  relieve  the 
symptoms  of  gas"  in  the  antiflatulent 
monograph.  As  explained  in  the 
proposal  to  amend  the  antiflatulent 
monograph  (53  FR  2716),  the  agency 
modified  the  wording  of  this  indication 
to  ("alleviates"  or  "relieves")  "the 
symptoms  referred  to  as  gas."  The 
agency  also  recognized  that  consumers 
use  the  terms  "bloating,  pressing, 
fullness," 

"  or  "stuffed  feeling  "to  refer  to  gas  and 
provided  an  additional  indication 
statement  that  includes  these  terms: 
("alleviates"  or  "relieves")  ("bloating, 
pressure,  fullness,  or  stuffed  feeling) 
commonly  referred  to  as  gas." 

The  agency  disagrees  with  the 
comment's  statement  that  the  Antacid 
Panel  recognized  the  cause  of 
"bloating,"  "pressure,  "and  "fulhiess" 
as  being  the  result  of  gas.  The  Antacid 
Panel  stated  that  claims  or  indications 
such  as  "full  feeling"  or  "gas" 
encourage  the  user  to  draw  conclusions 
as  to  the  cause  of  such  symptoms,  "a 
conclusion  that  even  the  medical 
profession  is  incapable  of  drawing  at 
this  time,"  and  placed  claims  such  as 
"hill  feeling"  or  "gas"  in  Category  HI  (38 
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PR  8714  at  8722  to  8723).  Further,  while 
these  symptoms  describe  discomfort,  as 
noted  by  the  Antacid  Panel,  the  Panel 
did  not  include  "pain  "  as  one  of  the 
symptoms  of  gas  (38  FR  8722  to  8723). 

In  the  proposal  to  amend  the 
antiflatulent  monograph,  the  agency 
also  stated  that  phrases  such  as  "antigas 
formulation  relieves  gas  trapped  in  the 
intestine"  and  "for  gas  pain"  would  be 
considered  inappropriate  (53  FR  2716). 
The  agency  reviewed  the  study  by 
McDonald,  O'Lean,',  and  Stratton  (Ref. 
1),  cited  by  the  comment,  which 
discusses  the  effectiveness  of 
simethicone  in  eliminating  foam  and 
bubbles  that  may  obscure  the  visual 
field  in  peroral  endoscopy.  According  to 
the  study  results,  simethicone  is 
effective  as  a  defoaniing  agent,  but  the 
study  does  not  define  the  term 
"bubbles"  or  explain  the  source  of  the 
foam  or  bubbles  that  obscure  the  visual 
field.  Without  knowing  whether  the 
bubbles  are  derived  from  gas  or  air,  the 
study  cannot  support  the  phrases 
"relieves  gas  trapped  in  the  intestine" 
and  "for  gas  pain." 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  digestive  aid  drug 
products  (47  FR  454).  the  Miscellaneous 
Internal  Panel  discussed  at  length  the 
question  of  whether  excessive  gas  is  the 
causative  agent  of  distress  in  the  upper 
gastrointestinal  tract  and  concluded  that 
data  were  insufficient  to  make  this 
assumption.  In  the  tentative  final 
monograph  for  OTC  digestive  aid  drug 
products  (53  FR  2706,  January  29, 1988), 
the  agency  acknowledged  that  the  word 
"gas"  is  commonly  used  by  consumers. 
Therefore,  the  agency  had  no  objection 
to  use  of  the  word  "gas"  in  the  labeling 
of  OTC  digestive  aid  drug  products, 
provided  there  was  no  implication  that 
the  presence  of  gas,  in  the  literal  sense 
of  excess  gas  bubbles  in  the 
gastrointestinal  tract,  is  the  cause  of  the 
symptoms.  The  agency  discussed  the 
consumer  survey  mentioned  by  the 
comment  and  agreed  that  a  number  of 
terms  were  commonly  used  by 
consumers  in  describing  what  is 
commonly,  if  not  accurately,  referred  to 
as  "gas"  (53  FR  2706  at  2710J.  However, 
the  terms  did  not  include  "gas  pain." 

Based  on  all  of  the  data  evaluated  to 
date,  the  agency  finds  the  claims 
"antigas  formulation  relieves  gas 
trapped  in  the  intestine"  and  "for  gas 
pain"  inappropriate  for  OTC 
antiflatulent  drug  products.  The  agency 
concludes  that  the  general  term 
"antigas"  is  appropriate  when  used  for 
the  indications  provided  in  the 
monograph,  e.g.,  "relieves  the 
symptoms  referred  to  as  gas."  However, 
the  agency  acknowledges  that  the  term 
could  be  interpreted  by  some  as  the 


mechanism  of  action  for  these  prodnrts. 
While  this  is  not  supported 
Sfibntifically,  the  agency  concludes  th.it 
this  term  is  understood  by  consumers 
and  is  an  appropriate  statement  ot 
identity  for  these  products. 

The  agency  is  adding  the  following 
definition  for  the  term  "antigas"  in  the 
monograph:  "Anligas  is  a  term  that  niay 
be  used  interchangeably  with  the  term 
antiflatulent.  Neither  term  should  be 
considered  as  describing  the  met.hunism 
of  action  of  the  active  ingredient 
contained  in  the  product."  This 
definition  appears  in  new  §332.3  of  the 
final  monograph. 

Reference 

(1)  McDonald.  CI.  B..  R.  OLfary.  and  C 
.Stratton,  "Pre-Endos<;(ipic  I'sc  of 
OralSimelhicont;."  Gastrointestinal 
Endascopy.  24:2«.i.  1978. 

2.  Three  comments,  submitting  to 
both  the  OTC  antiflatulent  and  digestive 
aid  drug  products  rulemakings, 
contended  that  activated  charcoal  was 
solely  an  antiflatulent  drug  and  did  not 
belong  in  the  digestive  aid  drug 
products  rulemaking.  Another  comment 
expres,sed  concern  that  activated 
charcoal  was  not  included  as  a 
monograph  ingredient  in  the  19RH 
proposal  to  amend  the  final  monograph 
for  OTC  antiflatulent  drug  products  The 
comments  cited  studies  (Refs.  1  through 
5)  in  the  literature  to  support 
monograph  status  for  activated  charcoal. 
One  comment  mentioned  that 
physicians  who  use  charcoal  to  treat 
lower  intestinal  gas  symptoms  indicate 
that  charcoal  is  effective  under  certain 
circumstances.  The  comment  referred  to 
studies  by  Jain  et  al.  (not  cited),  as  well 
as  its  own  studies  (not  submitted),  as 
evidence  that  activated  charcoal 
decreased  intestinal  gas  and  relieved 
associated  symptoms.  The  comment 
argued  that  the  need  for  additional 
studies  and  ongoing  research  should  not 
deter  the  availability  or  u.se  of  activated 
charcoal  for  excessive  gas  and  related 
symptoms  for  which  it  is  reasonably 
expected  to  be  effective.  The  comment 
felt  charcoal  was  not  approved  because 
it  had  a  stigma  as  "an  old  remedy." 
which  is  difficult  to  overcome. 

Two  advisory  review  panels  (Antacid 
(38  FR  8714)  and  Miscellaneous  Internal 
(47  FR  454))  evaluated  charcoal  for 
antiflatulent  and  digestive  aid  use.  Both 
panels  concluded  that  more  data  were 
needed  to  establish  effectiveness  for 
these  uses. 

Subsequently,  after  the  comments 
were  submitted,  the  agency  received 
additional  data,  including  studies  done 
by  one  comment  and  by  Jain  et  al. 
(referenced  by  the  comment).  The 
agency  discussed  these  studies  and  the 


mferences  provided  by  the  comments  in 
the  final  mie  fnr  f  JTC  digestive  -lid  drug 
products  (58  KR  ')44.^n  ,it' 544^1)  The 
agency  fouiid  Ww.  data  insiiffirifnl  to 
support  the  effectiveness  of  a(  tivnted 
(  harcoal  as  a  digestive  aid  or  as  an 
antiflatulent  (S«  FR  .'.4451)  No  new  dola 
have  been  provided  to  the  agenc.y 
The  agency  has  never  attached  a 
"stigma  "  to  a  drug  because  it  has  fieen 
in  the  marketplac-e  for  many  v^.irs  The 
agency  has  proposed  -j  number  of  vtr\ 
old  ingredients  (e.g..  aspirin,  l.-run, 
(  as«.ara.  and  psv  Ilium)  as  monograph 
ingredients.  The  data  that  have  been 
provided  iiavp  not  been  adeqii.ile  to 
include  activated  charcoal  in  a 
monograph  for  use  as  an  antiflatulent 
Maniifartu.'tjrs  have  the  option  to 
petition  the  .igency  to  amend  the 
nnliflatulent  monogrnph  in  th''  future 
should  .idditional  data  become  available 
to  support  the  efferf iveness  of  activated 
charcoal  as  an  antiflatiilent. 
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("Ajrlxihydrate  Fermentation"  American 
lournal  of  Gastroenterology,  (abst.).  B2;950. 
1987. 

3.  Three  manufacturers  submitted 
protocols  to  study  the  effectiveness  of 
activated  chart  oal  in  decreasing 
gastrointestiiKil  distress.  One 
manufacturer  did  not  pursue  studies 
after  1989. 

The  agency  met  with  representatives 
of  the  other  two  manufacturers  (Ref  I) 
to  discuss  their  study  protocols  Both 
manufacturers  submitted  revised 
protcxols  in  response  to  the  agent  ys 
comments.  The  agency  provided  written 
comments  on  only  one  of  the  protocols 
(Ref.  2)  because  one  manufac  turt>r 
indicated  that  it  intended  to  Iwgiti  its 
studv  and  that  no  further  review  by  the 
agency  was  nec:essary. 

Subsequently,  one  manufacturer 
informed  FDA  that  it  had  dec  ided  not  to 
pursue  studies  (Ref  3)  The  other 
manufacturer  (Ref  4)  has  not  submitted 
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any  study  results  to  date.  In  the  absence 
of  new  data,  the  agency  concludes  there 
is  no  basis  to  include  activated  charcoal 
in  the  OTC  antiflatulent  drug  products 
numograpb  at  this  time.  Manufacturers 
have  the  option  to  petition  the  agency 
to  amend  the  antiflatulent  monograph  in 
the  future  should  additional  data 
beoHne  available  to  support  the 
effectiveness  of  activated  charcoal  as  an 

antiflatulent. 

! 

KsfiBrmccs 

(1)  MenuHandum  of  Meeting  between  FDA 
representatives  and  refwe^ntatives  from 
Kramer  Laboratories  and  Requa,  Inc.,  coded 
MM4,  Docket  No.  81N-0106,  Dockets 
Management  Branch. 

(2)  Letter  from  W.  E.  Gilbertson,  FDA,  to 
).  Geils,  Requa,  Inc.,  dated  July  22. 1994, 
coded  LET  20,  Docket  No.  81N-0106, 
Dockets  Management  Branch. 

(3)  Memorandum  of  Telephone 
Conversation  between  M.  Barach,  of  Akin, 
Gump,  Strauss,  Hauer  ft  Feld  on  behalf  of 
KramCT  Labwatories,  and  B.  Ryland,  FDA, 
coded  MT3,  Docket  No.  81N-0106.  Dockets 
Management  BrancL  i 

(4)  Memorandum  of  Telephone 
Conversation  between  B.  Mariin,  Requa 
Consultant,  and  B.  Ryland,  FDA,  coded  MT4, 
Docket  No.  81N-0106,  Dockets  Management 
Branch. 

m.  The  Agency's  Final  Conclusions 

The  agency  has  carefully  evaluated 
the  comments'  proposals  and  concludes 
that  the  terms  "antigas"  and 
"antiflatulent"  are  interchangeable.  The 
agency  is  providing  manufactiu^rs  the 
option  of  using  either  term  or  both  as 
the  statement  of  identity  for  their 
products.  Although  "antigas"  is  now  the 
preferable  term,  the  agency  is  also 
allowing  'iantiflatulent." 

In  respect  to  the  one  comment's 
concern  that  activated  charcoal  is  not  a 
monograph  ingredient,  the  agency 
points  out  that  manufacturers  of 
products  containing  this  ingredient  have 
had  over  20  years  to  provide  sufficient 
data  to  support  claims  for  activated 
charcoal  as  an  antiflatulent  and  have 
failed  to  do  so.  Accordingly, 
simethicone  remains  the  only 
antiflatulent  monograph  ingredient. 

Interested  persons  may,  on  or  before 
June  3, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  on  these  warnings. 
Comments  should  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  doomient.  Three  copies 
of  all  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Receii^ed  comments  may  be  seen 
in  the  office  above  between  9  a.m.  and 
4  p.m..  Mcmday  through  Friday. 


IV.  Analysis  of  Impacts 

No  cormnents  regarding  the  economic 
impact  of  this  rulemaking  were 
received.  FDA  has  examined  the  final 
rule  under  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory  action  as 
defined  by  the  Executive  Order  and, 
thus,  is  not  subject  to  review  imder  the 
Executive  Order.  This  final  rule 
provides  for  minor  labeling  revisions 
that  can  be  implemented  at  very  little 
cost  by  manufactvu^rs  at  the  next 
printing  of  labels.  The  agency  is 
providing  12  months  for  these  revisions 
to  be  made  and,  thus,  believes  that  this 
rule  will  have  no  significant  economic 
impact.  Accordingly,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  332 

Labeling,  Over-the-counter 
drugs.Therefore,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs,  21 
CFR  part  332  is  amended  as  follows: 


PART  332— ANTIFLATULENT 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  332  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  501.  502,  503,  505. 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352,  353, 
355,  360,  371). 

2.  New  §  332.3  is  added  to  Subpart  A 
to  read  as  follows: 

Subpart  A — General  Provisions 

§332.3  Definitions. 

As  used  in  this  part: 

Antigas.  A  term  that  may  be  used 
interchangeably  with  the  term 
antiflatulent.  Neither  term  should  be 
considered  as  describing  the  mechanism 
of  action  of  the  active  ingredient 
contained  in  the  product. 

3.  Subpart  D  consisting  §  §  332.30  and 
332.31  is  redesignated  as  Subpart  C;  and 
§  332.30  is  amended  by  revising  the 
section  heading;  by  redesignating 
paragraphs  (a),  (b).  and  (c)  as  paragraphs 
(b),  (c),  and  (d),  respectively;  by  adding 
new  paragraph  (a);  and  by  revising 
newly  redesignated  paragraph  (b)  to 
read  as  follows: 

Subpart — Labeling 

§332.30    Labeling  of  antifiatulent  dnig 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "antiflatulent," 
"antigas,"  or  "antiflatulent  (antigas)." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  one  or  more  of  the 
phrases  listed  in  this  paragraph  (b),  as 
appropriate.  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 
paragraph  (b),  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  IDnig,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  (Select  one  of  the  following: 
"Alleviates  or  Relieves")  "the  symptoms 
referred  to  as  gas." 

(2)  (Select  one  of  the  following: 
"Alleviates"  or  "Relieves")  (select  one 
or  more  of  the  following:  "bloating," 
"pressure,"  "fullness,"  or  "stuffed 
feeling")  "commonly  referred  to  as  gas." 


Dated:  February  23, 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordinlion. 

(PR  Doc.  96-5118  Filed  3-4-96;  8:45  am] 
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The  President 


Proclamation  6867  of  March  1.  1996 

Declaration    of    a    National    Emergency    and    Invocation    of 
Emergency  Authority  Relating  to  the  Regulation  of  the 
Anchorage  said  Movement  otVessels 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

WHEREAS,  on  February  24,  1996,  Cuban  military  aircraft  intercepted  and 
destroyed  two  unarmed  U.S. -registered  civilian  aircraft  in  international  .lir- 
space  north  of  Cuba; 

WHEREAS  the  Government  of  Cuba  has  demonstrated  a  ready  and  reckless 
willingness  to  use  excessive  force,  including  deadly  force,  in  the  ostensible 
enforcement  of  its  sovereignty; 

WHEREAS,  on  July  13.  1995,  persons  in  U.S. -registered  vessels  who  entered 
into  Cuban  territorial  waters  suffered  injury  as  a  result  of  the  reckless  use 
of  force  against  them  by  the  Cuban  military;  and 

WHEREAS  the  entry  of  U.S. -registered  v6*ssels  into  Cuban  territorial  waters 
could  again  result  in  injury  to.  or  loss  of  life  of.  persons  engaged  in  that 
conduct,  due  to  the  potential  use  of  excessive  force,  including  deadly  fon  e. 
against  them  by  the  Cuban  military,  and  could  threaten  a  disturbance  in 
international  relations; 

NOW,  THEREFORE,  I,  WILLIAM  ).  CLINTON,  President  of  the  United  .States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  a>id  the 
laws  of  the  United  States  of  America,  including  section  1  of  title  II  of 
Public  Law  65-24,  ch.  30.  June  15.  1917.  as  amended  (50  U.S.C.  101), 
sections  201  and  301  of  the  National  Emergencies  Act  (50  U.S.C  1001 
et  seq.),  and  section  301  of  title  3,  United  States  Code,  find  and  do  hnnhy 
proclaim  that  a  national  emergency  does  exist  by  reason  of  a  disturb. iiiro 
or  threatened  disturbance  of  international  relations.  In  order  to  actiiif^^s 
this  national  emergency  and  to  secure  the  observance  of  the  righib  .tn  1 
obligations  of  the  United  States.  1  hereby  authorize  and  tiirert  the  SnTet^'-\ 
of  Transportation  (the  "Secretary")  to  make  and  issue  su^.h  rules  ami  icguii 
tions  as  the  Secretary  may  find  appropriate  to  regulate  the  anthor^v'  -ind 
movement  of  vessels,  and  delegate  to  the  Secretary  m\  mthority  to  ,ipi  ro\e 
such  rules  and  regulations,  as  authorized  by  the  A(  t  of  [une  It  iTiT. 
Section  1.  The  Secretary  may  make  rules  rtnd  ^egul•^lio;■.^  >;o\ern:rm  li.f 
anchorage  and  movement  of  any  vessel,  foreign  or  domestn  .  in  th--  ;•:• -Nir  .;1 
waters  of  the  United  vStates.  which  may  be  used,  or  i.^  si.sf  optjhln  ot  i-,:i:; 
used,  for  voyage  into  Cuban  territorial  waters  and  thai  ni,'\  ( rtM;»  unsafe 
conditions  and  threaten  a  disturbance  of  internationa!  n  inticjus  Am  rule 
or  regulation  issued  pursuant  to  this  proclamation  ina\  t)e  t-ltedue  uiaie- 
diately  upon  issuance  as  such  rule  or  regulation  shall  .n.ulve  ,i  Urcij^n 
affairs  function  of  the  United  States. 

Sec.  2.  The  Secretary  is  authorized  to  inspect  any  vessel,  foreign  or  doni>>sii(  . 
in  the  territorial  waters  of  the  United  States,  at  anv  time:  to  pla-.  e  j^u.jrds 
on  any  such  vessel;  and,  with  my  consent  expresslv  hereby  gi.inled,  take 
full  pos.session  and  control  of  any  such  vessel  and  remove  the  oiniers 
and  crew,  and  all  other  persons  not  specifically  authon/od.  bv  the  Serret.MV 
to  go  or  remain  on  board  the  vessel  when  necessary  lo  secuie  tlie  ri^tiis 
and  obligations  of  the  United  States. 
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Sec.  3.  The  Secretary  may  request  assistance  from  such  departments,  agencies, 
officers,  or  instrumentalities  of  the  United  States  as  the  Secretary  deems 
necessary  to  carry  out  the  purposes  of  this  proclamation.  Such  departments, 
agencies,  officers,  or  instrumentalities  shall,  consistent  with  other  provisions 
of  law  and  to  the  extent  practicable,  provide  requested  assistance. 

Sec.  4.  The  Secretary  may  seek  assistance  from  State  and  local  authorities 
in  carrying  out  the  purposes  of  this  proclamation.  Because  State  and  local 
assistance  may  be  essential  for  an  effective  response  to  this  emergency, 
I  urge  all  State  and  local  officials  to  cooperate  with  Federal  authorities 
and  to  take  all  actions  within  their  lawful  authority  necessary  to  prevent 
the  unauthorized  departure  of  vessels  intending  to  enter  Cuban  territorial 
waters. 

Sec.  5.  All  powers  and  authorities  delegated  by  this  proclamation  to  the 
Secretary  may  be  delegated  by  the  Secretary  to  other  officers  and  agents 
of  the  United  States  Government  unless  otherwise  prohibited  by  law. 

Sec.  6.  This  proclamation  shall  be  immediately  transmitted  to  the  Congress 
and  published  in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twentieth. 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

I  am  pleased  to  count  myself  among  the  over  40  million  Americans  who 
can  trace  their  heritage  back  to  Ireland.  Like  so  many  of  our  forebears, 
immigrants  from  the  Emerald  Isle  came  to  this  country  seeking  dignity 
and  prosperity,  and  they  brought  with  them  traditions  rooted  in  the  values 
of  family  and  faith.  Some  arrived  on  our  shores  even  before  our  Nation 
was  founded,  lending  their  energy  to  the  establishment  of  our  Republic; 
nine  sons  of  Ireland  signed  the  Declaration  of  Independence,  and  our  first 
President,  George  Washington,  proudly  claimed  Irish  ancestry. 

The  largest  wave  of  Irish  immigration  occurred  150  years  ago.  when  more 
than  1  million  people  left  Ireland  for  America  as  potato  blight  and  famine 
devastated  their  homeland.  These  sons  and  daughters  of  Erin  transformed 
our  cities,  stimulating  industry  and  commerce  from  New  York  to  Boston 
to  Chicago.  In  pursuing  the  American  Dream,  they  set  an  example  of  courage. 
hard  work,  and  determination  that  was  to  be  followed  again  and  again 
by  hopeful  newcomers. 

Today,  Irish  Americans  celebrate  this  history  and  the  contributions  that 
their  brethren  have  made  to  all  aspects  of  American  life — providing  leader- 
ship in  Government,  the  law.  business,  finance,  literature,  and  the  arts. 
Renewed  interest  in  Gaelic  culture  has  led  to  university  courses  in  Irish 
studies,  and  hundreds  of  Saint  Patrick's  Day  parades  across  the  country 
attest  to  the  vigor  of  Irish  American  communities.  This  month  and  throughout 
the  year,  let  us  recognize  the  gifts  brought  to  America  by  children  of  Ireland 
and  honor  the  strengths  they  have  added  to  our  national  character. 

In  tribute  to  all  Irish  Americans,  the  Congress,  by  Public  Law  103-379. 
has  designated  March  1996  as  "Irish-American  Heritage  Month"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  month. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested   in  me  by  the  ConslitiitJon 
and  laws  of  the  United  States,  do  hereby  proclaim  March   1996  as  Irish 
American  Heritage  Month.  I  call  upon  all  the  people  of  the  United  States 
to  observe  this  month  with  appropriate  ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  dav  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twentieth. 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

Vision  is  a  remarkable  gift.  Our  eyes  allow  us  to  read,  to  see  the  faces 
of  our  loved  ones,  and  to  experience  many  of  life's  greatest  pleasures. 
Too  often,  we  take  our  sight  for  granted  and  must  be  reminded  that  our 
eyes  require  regular  care  and  attention.  The  more  we  learn  about  preventing 
eye  disease  and  vision  loss,  the  better  equipped  we  will  be  to  take  care 
of  these  vital  organs. 

Many  young  people  suffer  from  vision-related  learning  disabilities  that  jeop- 
ardize their  academic  success.  However,  with  early  intervention,  such  sight 
problems  are  often  easily  correctable.  Senior  citizens,  too,  are  particularly 
vulnerable  to  eye  difficulties,  but  we  are  fortunate  that  advances  in  medical 
research  are  improving  our  understanding  of  the  diseases  that  often  rob 
older  Americans  of  their  sight. 

As  a  result  of  these  new  technologies  and  discoveries  in  the  field  of  eye 
care,  many  diseases  that  would  have  caused  permanent  sight  loss  just  decades 
ago  can  now  be  treated  with  excellent  prospects  for  full  recovery.  For  exam- 
ple, people  with  diabetes  can  reduce  their  risk  of  blindness  with  timely 
laser  surgery,  the  ^fects  of  glaucoma  can  often  be  prevented,  and  studies 
are  exploring  the  role  of  vitamins  and  minerals  in  slowing  the  progression 
of  age-related  macular  degeneration  and  cataract. 

To  educate  people  about  these  strides  and  to  encourage  all  Americans  to 
protect  their  precious  eyesight,  the  Congress,  by  joint  resolution  approved 
December  30,  1963  [77  Stat.  629;  36  U.S.C.  169a).  has  authorized  and  re- 
quested the  President  to  proclaim  the  first  ueek  in  March  of  each  year 
as  "Save  Your  Vision  Week." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  t.[  tho  United  States 
of  America,  do  hereby  proclaim  March  3  through  Martp  •  1996,  as  Save 
Your  Vision  Week.  I  ur:ge  all  the  people  of  the  United  St.i'  -s  to  participate 
in  this  observance  by  making  eye  care  and  eye  safety  a  nriority  and  to 
recognize  the  important  contributions  that  vision  research  iiakes  (o  our 
lives.  I  invite  eye  care  professionals,  the  media,  and  all  public  and  private 
organizations  committed  to  the  goal  of  sight  preservation  to  join  in  activities 
that  educate  our  citizens  about  the  simple  steps  they  can  take  to  save 
their  vision. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twentieth. 
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(not  published  on  Saturdays,  Sundays,  or  on  onicial  holidays],  by 
the  OEBce  of  the  Federal  lugister,  National  Archives  and  Records 
Administration.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  SUt.  500,  as  amended:  44  U.S.C.  Ch.  15]  and  the 
ngulatioDS  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Fedval  RagislBr  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  docimients  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judiaally  notirad. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throu^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Roister  is  published.  The  database 
includes  botn  text  and  graphics  from  volume  59,  Number  l 
(January  2, 1994)  forward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
using  the  World  Wide  Web;  the  Superintendent  of  Documents 

htnne  page  address  is  http://www.access.gpo.gov/su docs/,  by 

using  uxal  WAIS  client  software,  or  by  telnet  to. 
swais.access.gpo.gov.  then  login  as  guest,  (no  password  required]. 
Kal-in  users  snould  use  communications  software  and  modem  to 
call  (202)  512-1661t  type  swais,  then  login  as  guest  (no  password 
required).  For  general  information  about  GPO  Access,  contact  the 
GPO  Access  User  Support  Team  by  sending  Internet  e-mail  to 
help«eids05.eids  gpo.gov:  by  faxing  to  (202)  512-1262:  or  by 
calung  (202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time, 
Monday-Friday,  except  for  Federal  holidays. 

The  aimual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Remster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subeeriptions  are  available  for  one-half  the  annual  rate.  The  charge 
Iot  incbvidual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound:  or  SI. 50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
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Subscriptioiis: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

202-512-1800 
512-1806 

General  online  information 

202-512-1530 

Single  copies^ck  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 

512-1800 
512-1803 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

523-5243 
523-5243 

atthaandofthisianM. 

FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOIL         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 

WASHINGTON,  DC 

[Two  Sessions] 
WHEN:  March  12.  1996  at  9:00  am  and 

March  26,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  Ndrth  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro] 
RESERVATIONS:   202-523-4538 


Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 

See  Food  and  Consiuner  Service 

See  Food  Safety  and  Inspection  Service 

Alcohol,  TotMcco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9009-9011 

Army  Department 

NOTICES 

Meetings: 
Science  Board,  8922-8923 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission 

NOTICES 

Meetings;  Sunshine  Act,  8972 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Simshine  Act,  8908 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8909-8910 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Arizona,  8908 

Wyoming,  8908-8909 

Commerce  Department 

See  Census  Bureau 
See  Export  Administration  Bureau 
See  International  Trade  Administration 
See  Minority  Business.Development  Agency 
See  National  Oceanic  and  Atmospheric  Administration 
See  Patent  and  Trademark  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  8909 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  youth  sports  program,  8942-8960 

Defense  Department 

See  Army  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
G&O  Pharmacy  et  al.,  8973-8977 
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Education  Department 

NOTICES 
Meetings: 
National  Resource  (Center  and  foreign  language  and  area 

studies  fellowship  programs;  technical  assistance 

workshop,  9050 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  8873-8875 
Clean  Air  Act: 
State  operating  permits  programs — 
Indiana;  correction,  8875-8876 
Pesticide  programs: 
Federal  Insecticide,  Fungicide,  and  Rodenticide'Act 
container  and  containment  standards 
Exemptions,  8876-8879 
Toxic  substances: 
Lead — 
Lead-based  paint  poisoning  prevention  in  residential 
structures;  information  disclosure  requirements, 
9064-9088 
PROPOSED  RULES 
Air  programs: 
Stratospheric  ozone  protection — 
Motor  vehicle  air  conditioners  servicing,  9014-9033 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  8901 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Prosulfuron.  8903-8905 
Triphenyltin  hydroxide,  8901-8903 
NOTICES 

Pesticide  registration,  cancellation,  etc.: 
Methoxychlor,  etc.,  8928-8930 
Provado  1.6  Flowable,  etc.,  8930-8932 
Pesticides;  emergency  exemptions,  etc.: 
Bifenthrin,  8932-8933 
Mancozeb,  8933-8934 
Metolachlor,  8934-8935 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8910-8911 

Family  Support  Administration 

See  Conunimity  Services  Office 

Farm  Credit  Administration 

NOTICES 

Meetings;  Simshine  Act,  8935-8936 

Federal  Aviation  Administration 

RULES 

Class  D  and  Class  E  airspace,  8859 
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PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  8896-8899 

Airbus  Industrie,  8892-8896 
Class  D  airspace,  8899-8900 
NOTICES 
Meetings: 

RTCA.  Inc.,  9003 
Passenger  facility  charges;  applications,  etc.: 

Los  Angeles  International  Airport.  CA,  9003-9004 


Communications  Commission 


Common  carrier  services: 
Inmate  calling  services;  prison  payphones;  designation  as 
customer  premises  equipment  (CPE);  declaratory 
nUing,  8879 
Tariffs- 
Billing  name  and  address;  tariffing  requirements.  8879- 

8880 
Radio  stations;  table  of  assignments: 
North  Carolina,  8881 
Pennsylvania.  8880-8881 
PROPOSED  RULES  I 

Common  carrier  services: 
SateUite  communications — 
Fixed-satelhte  service  in  13.75-14.0  GHz  band.  8905 
Radio  services,  special: 
Aviation  services — 
Aeronautical  advisory  stations  (unicorns);  automatic 
operation,  8905-8907 

rsdsral  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Malting  barley  option  crop  insurance  provisions,  8851- 
8858 

Fsdsral  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 
Uniform  system  of  accoimts,  forms,  statements,  and 
reporting  requirements;  revisions.  8860-8872 

NOTICES 

Data  availability  on  bulletin  board  system  for  review  by 
working  groups,  8925-8926 

Electric  rate  and  corporate  regulation  filings: 
DC  Tie.  Lie,  et  al.,  8926-8928 

Environmental  statements;  availability,  etc.: 
Upper  Peninsula  Power  Co..  8925 

Applications,  hearings,  determinations,  etc.: 
Coltmibia  Gas  Transmission  Corp..  8923-8924 
Consohdated  Edison  Co.  of  New  York,  tac.  8924 
Koch  Gateway  Pipeline  Co..  8924-8925 

Psderal  Maritime  Commission 

NOTICES 

Complaints  filed: 
Rose  International.  Inc.,  et  al..  8936 

Federal  Railroad  Administration 

RULES 

Railroad  locomotive  safety  standards: 
Locomotive  conspicmty;  auxiliary  external  lights; 
minimiun  standards,  8881-8888 


Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Home  Financial  Bancorp  et  al..  8936 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Georgetown  PubUshing  House  Ltd.  Partnership  et  al., 

8936-6939 
Mrs.  Fields  Cookies,  Inc.,  8939-8941 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

8968-8969 
Marine  manunal  permit  appUcations,  8921-8922 

Food  and  Consumer  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request;  correction,  8908 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Mallinckrodt  Veterinary,  hic,  8872-8873 
PROPOSED  RULES 

Food  for  human  consumption: 
Food  labeling — 
Nutrient  content  claims;  general  principles;  correction, 
8900-8901 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8960-8961 
Harmonisation  International  Conference;  guidelines 
availabiUty: 
Stability  testing  for  new  dosage  forms,  9060-9061 
Human  drugs,  medical  devices,  and  biological  products: 
Clinical  program  design  for  developing  treatment  of 

rheumatoid  arthritis;  guidance  and  workshop,  8961- 
8962 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Substances  suitable  for  use  in  meat  and  poultry  products 
preparation;  approval  procedures,  8892 

Government  Ethics  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8941-8942 

Health  and  Human  Services  Department 

See  Community  Services  Office 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Reports:  availabiUty,  etc.: 
Integrity  and  misconduct  in  research,  8942 


Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Ryan  White"  Title  FV  human  immimodeficiency  virus 
(HIV)  program — 
Children,  youth,  women,  and  famiUes;  coordinated 
services  and  access  to  research,  8962-8965 

Housing  and  Urtian  Development  Department 

RULES 

Federal  regulatory  review: 
Low  income  housing — 
HOME  investment  partnerships  program,  9036-9037 
Lead-based  paint  poisoning  prevention  in  residential 

structures;  information  disclosure  requirements,  9064- 
9088 
Low  income  housing: 
Assisted  housing  admission  preferences;  Federal 
regulatory  review,  9040-9048 
PubUc  and  Indian  housing: 
Indian  loan  guarantee  program;  housing  financing  on 
restricted  lands,  9052-9058 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8965-8968 
Submission  for  OMB  review;  comment  request,  8968 

Immigration  and  Naturalization  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Institutional  hearing  program  director.  8858-8859 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
Wapato  Irrigation  Project.  WA,  8969-8970 

interior  Department 

See  Fish  and  WildUfe  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

Intemational  Trade  Administration 

NOTICES 
Antidumping: 
Polyethylene  terephthalate  fihn,  sheet,  and  strip  from — 
Korea,  8911 
-  Porcelain-on-steel  cookware  from — 
Mexico,  8911-8914 
Stainless  steel  wire  rods  from — 

France,  8915-8918 
Standard  welded  carbon  steel  pipe  and  tube  from — 
Turkey,  8918-8919 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  NaturaUzation  Service 
See  National  Institute  of  Justice 


Lat>or  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  8978- 
8979 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Cyprus  Bagdad  Copper  Corp.,  Bagdad,  AZ;  taiUngs  and 
waste  rock  disposal  areas,  8970 

Realty  actions;  sales,  leases,  etc.: 
Utah,  8970-8971 

Siuvey  plat  fiUngs: 
Idaho. 8971 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Surety  bond  coverage  for  leases,  8901       * 

Minority  Business  Development  Agency 

NOTICES 

Community-based  enhanced  services  initiative; 
implementation.  8919-8920 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibiUty;  determinations.  9004-9005 

National  Institute  of  Justice 

NOTICES 

Boot  camp  research  and  evaluation,  8978 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Environmental  Health  Sciences, 
8965 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  8888-8890 

Gulf  of  Alaska  groundfish,  8888 

Western  Pacific  bottomfish,  8890-8891 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.; 

Joint  and  cooperative  institute  program,  8920-8921 
Permits: 

Marine  mammals,  8921-8922 

National  Park  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Everglades  National  Park,  FL;  Miccosukee  inventory, 

8971-8972 
Museum  of  New  Mexico,  NM;  Acoma  inventory,  8972 

National  Science  Foundation 

NOTICES 

Meetings: 
Biological  Sciences  Special  Emphasis  Panel,  8979 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 
8979-8980 
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VII 


Ecological  Studies  Advisory  Panel  at  al..  8980 
Elementary,  Secondary  and  Informal  Education  Special 

Emphasis  Panel,  8980 
Human  Resource  Development  Special  Emphasis  Panel, 

8980-8981 
Materials  Research  Special  Emphasis  Panel,  8981 
Mathematical  Sciences  Special  Emphasis  Panel.  8981 
Systemic  Reform  Office  Special  Emphasis  Panel,  8981 
Systemic  Reform  Special  Emphasis  Panel.  8981 

Wuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availahiUty,  etc.: 
Vermont  Yankee  Nuclear  Power  Corp..  8984-8985 

Meetings: 
Materials  Ucensing  process;  pubUc  workshop.  8985 
Reactor  Safeguards  Advisory  Committee,  8985-8986 

Applications,  hearings,  determinations,  etc.: 
Qeveland  Electric  Illuminating  Co.  et  al.,  8982-6984 
Cleveland  Electric  Illifininating  Co.  et  al.;  correction. 
8981-€982 

Oviraaas  Private  Inveatmant  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  8986 

Patant  and  Tradamarii  Offica 

^^NOnCES 


Nucleic  add  sequences  foimd  in  patent  appUcations; 
search  systems,  8922 

PiMIc  Health  Service  I 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0663-AB24 

Common  Crop  Insurance  Regulations; 
Malting  Barley  Price  and  Quality 
Endorsement  Crop  Insurance 
Provisions 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  ("FCIC")  hereby  issues 
additional  regulations  for  provisions  to 
insure  malting  barley.  TTiis  action  will 
add  a  second  endorsement,  the  Malting 
Barley  Price  and  Quality  Endorsement, 
under  which  malting  bu-ley  may  be 
insured.  The  current  malting  barley 
endorsement  will  remain  in  effect  for 
the  1996  crop  only  and,  effective  with 
the  1997  crop  year,  will  be  replaced  by 
the  new  Malting  Barley  Price  and 
Quality  Endorsement.  The  intended 
effect  of  this  rule  is  to  improve  the 
insurance  coverage  now  available  for 
producers  who  grow  malting  barley 
under  contract  and  provide  a  new 
option  that  will  allow  producers 
without  contracts  (open  market 
producers)  to  obtain  insurance  for  their 
malting  barley. 

EFFECTIVE  DATE:  March  4, 1996. 
ADDRESSES:  For  information  concerning 
submission  of  comments  on  information 
collection,  see  SUPPl£iENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  a  cojTy  of  the 
Cost-Benefit  Analysis  to  the  Malting 
Barley  Price  and  Quality  Endorsement 
Crop  Insimmce  provisions,  contact 
Diana  Moslak,  United  States  Department 
of  Agriculture,  Federal  Crop  Insurance 
Corporation,  Washington,  D.C.  20250. 
Telephone  (202)  720-0713. 
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SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
("USDA")  procedures  establisjied  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  luider 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
July  1,2000. 

This  rule  has  been  determined  to  be 
"significant"  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  ("OMB"). 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
smnmary,  the  analysis  finds  that  the 
expected  benefits  of  this  action 
outweigh  the  costs.  The  new  Malting 
Barley  Price  and  Quality  Endorsement 
will  simplify  program  operations, 
benefit  FQC  and  reinsured  companies, 
and  enhance  the  insurance  coverage  for 
malting  barley  producers. 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
OMB  under  OMB  control  number  0563- 
0003  through  September  30,  1998.  No 
public  comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995  . 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 


FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory- 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  impact  of 
obtaining  or  delivering  these  policies 
will  not  vary  significantly  from  that 
required  to  obtain  or  deliver  the  present 
policy.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  §  605  )  and  no  Regulatory- 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24.  1983. 

Executive  Order  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extern  such  state  and  local  laws  are 
inconsistent  herewith.  The 
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administrative  appeal  provisions  at  7 
CFR  part  11,  must  be  exhausted  before 
action  for  judicial  review  may  be 
brought. 

EnrinHunental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnece^ary  or  dupUcative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Monday,  December  11, 1995,  FCIC 
pubUshed  a  proposed  rule  in  the 
Federal  Register  at  60  FR  63457  to 
amend  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  by  revising 
7  CFR  457.103.  Malting  Barley  Option 
Provisions,  effective  for  the  1996  and 
succeeding  crop  years.  However,  the 
December  31, 1995,  date  by  which 
contract  changes  must  be  made  for  the 
1996  crop  year  passed  before  the 
provisions  could  be  published  as  a  final 
rule.  TTierefore,  for  the  1996  crop  year 
only,  FCIC  will  make  both  the  current 
Malting  Barley  Endorsement  (§  457.103) 
and  this  new  Malting  Barley  Price  and 
QuaUty  Endorsement  (§457.118) 
available.  The  new  endorsement  will 
make  insurance  coverage  available  to 
malting  barley  producers  who  do  not 
hold  a  production  contract  with  a 
malting  or  brewing  company,  and  to 
improve  coverage  for  those  producers 
who  do  have  such  a  contract.  Beginning 
with  the  1997  crop  year,  the  Malting 
Barley  Price  and  Quality  Endorsement 
will  replace  the  current  Malting  Barley 
Endorsement. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  15  days  to 
submit  written  comments,  data,  and 
opinions.  FQC  received  33  comments. 
TTie  comments  received  and  FCIC 
responses  are  as  follows: 

Comment;  One  comment  received 
from  a  State  Commissioner  of         * 
Agriculture  recommended  adding  the 
following  to  the  supplementary 
information  in  the  preamble:  "FQC 
must  offer  producers  the  right  to 
mediation  as  required  imder  Pub.  L.  No. 
103-354.  as  part  of  the  informal 
administrative  appeal  process." 

Response:  FQC  agrees  that  mediation 
may  be  required  in  some  instances  but 
that  requirement  is  contained  in  the 
appeal  regulations. 


Comment:  Three  comments  were 
received  regarding  the  length  of  the 
comment  period  for  the  proposed  rule. 
One  received  from  the  legal  counsel  of 
a  reinsured  company  stated  that  FCIC's 
proposed  rulemaking  is  in  violation  of 
the  Administrative  Procedure  Act.  Two 
comments,  one  from  the  insurance 
industry  and  one  from  a  State 
Commissioner  of  Agriculture,  indicated 
that  the  comment  period  was  too  short. 

Response:  FCIC  published  its 
proposed  regulation  with  a  shortened 
comment  period  in  order  to  allow 
sufficient  time  to  consider  all  comments 
and  pubhsh  the  final  rule  wnth 
sufficient  time  before  the  sales  closing 
date  to  permit  the  sale  of  the  insurance 
policies  and  training  of  insurance 
providers.  Further,  interested  parties 
were  kept  apprised  of  the  proposed 
changes  to  the  malting  barley  program, 
and  the  date  of  its  publication,  in  order 
to  facilitate  their  ability  to  provide 
meaningful  comments  within  the  short 
time  period.  No  violation  of  the 
Administrative  Procedure  Act  has 
occurred. 

Comment:  One  comment  received 
from  the  insurance  industry 
recommended  that  implementation  of 
this  rule  be  delayed  until  the  1997  crop 
year.  The  comment  indicated  that  it  is 
too  late  to  implement  the  proposed 
program  changes  for  the  1996  crop  year 
because:  (1)  The  Standard  Reinsurance 
Agreement  (SKA)  is  already  in  place  and 
approved;  (2)  Agent  training  is 
completed  in  many  areas,  and 
procedures  for  1996  are  in  place:  and  (3) 
Little  time  for  training  and  marketing 
will  be  available.  The  comment  states 
that  changing  the  endorsement  for  the 
1996  crop  year  will  require  FCIC  to 
allow  companies  to  make  changes  to  the 
SRA  fund  and  percentage  elections;  and 
that  reimbursement  of  company  costs 
associated  with  marketing,  training,  and 
reissuance  of  procedures  will  need  to  be 
addressed  under  the  1996  SRA. 

Response:  There  is  nothing  in  the 
SRA  that  precludes  FCIC  from  changing 
the  terms  of  an  insurance  contract  prior 
to  the  contract  change  date  or  offering 
new  insurance  products  after 
implementation  of  the  current  years' 
SRA.  FCIC  is  offering  the  new  Malting 
Barley  Price  and  Quality  Bhdorsement 
as  a  new  insiuance  product  to  be  sold 
in  conjunction  with  the  currently 
available  malting  barley  endorsement. 
Nothing  requires  any  company  to  sell 
the  endorsement.  The  Company  may  do 
so  if  it  believes  that  making  the  option 
available  is  good  business. 

Comment:  One  comment  received 
from  a  barley  industry  organization 
indicated  that  the  new  endorsement  will 
offer  an  important  option  to  many  North 


Dakota  open-market  barley  producers. 
The  comment  further  stated  that  these 
producers  now  will  be  afforded  the 
opportunity  to  insure  against  quality 
losses  at  representative  prices. 
Response:  FCIC  agrees. 
Comment:  One  comment  received 
from  the  Farm  Service  Agency  (FSA) 
asked  if  the  endorsement  will  be 
available  in  all  counties  that  ciurently 
have  a  feed  barley  insurance  program  or 
only  in  counties  that  currently  have 
malting  barley  insurance. 

Response:  The  new  endorsement  will 
initially  be  available  only  in  counties 
that  ciurently  have  a  malting  barley 
insurance  program  in  plape. 

Comment:  One  comment  received 
from  the  insurance  industry  indicated  it 
would  be  advantageous  for  producers  to 
elect  Option  A  or  B  on  a  yearly  basis 
rather  than  the  initial  selection  being 
continuous.  The  comment  stated  that 
insureds  with  Option  B  will  think  they 
have  an  endorsement  in  effect  even  if 
they  fail  to  execute  a  malting  barley 
contract. 

Response:  This  recommendation 
would  result  in  imnecessary  additional 
paperwork  and  administrative  expense 
each  crop  year.  The  endorsement  is 
clear  that  there  is  no  coverage  when  the 
producer  fails  to  obtain  a  malting  barley 
contract.  Further,  a  producer  can  cancel 
an  Option  and  select  another,  provided 
it  is  done  prior  to  the  sales  closing  date. 
Also,  there  are  large  malt  barley  growing 
areas  in  which  there  is  very  little,  if  any, 
contracted  production.  Requiring 
producers  to  affirmatively  select  option 
A  each  year  is  lumecessary  in  these 
areas.  No  changes  in  the  proposed 
provisions  have  been  made. 

Comment:  One  comment  received 
fit>m  a  State  Commissioner  of 
Agricultiu^  suggested  adding  the 
following  language  to  section  2  of  the 
endorsement:  "Producers  who  sign  up 
for  coverage  Option  A  at  the  time  of  the 
sales  closing  date,  and  subsequently 
enter  into  a  contract  with  some  or  all  of 
their  malting  barley  production  wrill 
retain  the  Option  A  malting  barley 
coverage.  The  malting  barley  production 
guarantee  for  the  producer  then  will  be 
the  same  as  the  coverage  guaranteed 
under  the  Option  A  insurance  contract." 
The  comment  indicated  that  malting 
barley  contracts  can  be  entered  into  in 
the  late  spring  and  that  growers  with 
Option  A  coverage  should  not  forego 
their  insurance  coverage  if  they  do  enter 
into  such  a  contract. 

Response:  FCIC  agrees  with  the 
comment.  Section  2  and  language  in  the 
heading  of  Option  A  have  been 
amended  accordingly. 

Comment:  Two  comments  were 
received,  one  fitjm  FSA  and  one  from 


the  insiu^nce  industry,  that 
recommended  clarifying  whether  the 
additional  value  price  election 
percentage  can  vary  torn  that  selected 
for  feed  barley  or  if  the  percentages 
must  be  the  same. 

Response:  It  is  intended  that 
producers  be  allowed  to  select  a  price 
election  percentage  for  malting  barley 
that  varies  from  that  selected  for  feed 
barley.  FQC  agrees  that  clarification  is 
needed  and  has  amended  the  provisions 
in  section  3  accordingly. 

Comment:  One  comment  received 
from  the  insurance  industry  indicated 
that  the  provision  requiring  a  producer 
to  select  an  additional  value  price 
election  at  the  time  of  appUcation 
would  work  the  first  year  of  insurance, 
but  would  be  a  problem  in  succeeding 
years.  The  comment  also  asked  what 
procedure  would  be  followed  to  change 
price  elections  from  year  to  year. 

Response:  Under  any  crop  insurance 
pohcy,  the  producer  is  required  to  select 
a  price  election.  There  is  greater 
uncertainty  under  Option  B  because  the 
price  upon  which  the  election  is  based 
is  not  established  prior  to  the  sales 
closing  date.  However,  there  is  too  great 
a  risk  of  adverse  selection  associated 
with  permitting  producers  to  select  their 
price  elections  after  their  prices  have 
been  estabhshed  by  contract.  The 
maximiun  price  election  is  stated  in 
Option  B.  Procedures  to  change  price 
elections  from  year  to  year  will  be  the 
same  as  those  in  effect  for  other  crops. 
No  change  has  been  made  to  the 
proposed  provision. 

Comment:  One  comment  received 
frt>m  a  State  Commissioner  of 
Agrioiltiu^  recommended  providing 
prevented  planting  coverage  imder  the 
terms  of  the  endorsement. 

Response:  Determining  a  producer's 
intentions  would  make  prevented 
planting  difficult  to  administer.  Under 
other  insurance  products,  all  terms  of 
the  contract  are  known  on  or  before  the 
sales  closing  date.  However,  under  this 
endorsement,  a  producer  may  not  know 
if  the  malting  barley  will  be  under 
contract,  the  nimiber  of  acres  insurable 
imder  the  endorsement  or  the  price 
until  the  acreage  reporting  date.  This 
uncertainty  m^es  it  difficult  to 
establish  an  actuarially  soimd  premium 
rate.  Therefore.  FQC  finds  it 
appropriate  to  provide  prevented 
planting  coverage  on  the  basis  of  the 
feed  barley  production  guarantee  and 
price  election.  If  reUable  methods  to 
administer  a  prevented  planting 
program  can  be  devised,  then  the 
endorsement  can  later  be  amended.  No 
change  to  the  proposed  provision  has 
been  made. 


Comment:  One  comment  received 
from  a  producer  organization  indicated 
that  the  proposed  "cap"  of  200%  of  the 
maximiun  additional  value  price 
election  shown  on  the  Special 
Provisions  is  too  low  to  cover  the 
contract  prices  received  for  malting 
barley.  The  comment  suggested 
"capping"  the  additional  value  price 
election  under  Option  B  at  S2.00  per 
bushel. 

Response:  FCIC  agrees  and  has 
revised  the  provisions  as  recommended. 

Comment:  One  comment  received 
from  the  insurance  industry 
recommended  changing  the  time  by 
which  a  producer  must  submit  a  claim 
for  indemnity  to  the  earlier  of  the  date 
of  final  disposition  of  all  production  or 
May  31  of  Uie  calendar  year  following 
the  year  the  crop  is  normally  harvested. 

Response:  FCIC  agrees  that  the  time  of 
disposition  of  all  production  should  be 
considered  and  has  amended  the 
provisions  in  section  7  accordingly. 

Comment:  Two  comments  received 
from  the  insurance  industry  indicated 
concern  regarding  the  extended  date  for 
settling  claims.  One  comment  stated 
that  keeping  claims  open  until  May  31 
places  the  insurance  provider  well  into 
the  following  crop  year  when  early 
losses  are  being  worked,  and  increases 
the  Ukelihood  of  errors.  This  comment 
also  recommended  using  a  system  of 
discount  factors  to  allow  claims  to  be 
worked  at  harvest  time.  The  other 
comment  indicated  that  the  settlement 
date  will  delay  needed  benefits  to 
producers  and  complicate  settlement 
under  the  Standard  Reinsurance 
Agreement. 

Response:  Losses  will  have  initially 
been  adjusted  as  soon  as  possible  after 
the  notice  of  loss.  It  is  only  when  there 
is  production  that  fails  to  meet  the 
quality  criteria  that  the  claim  remains 
open.  If  the  claim  remains  open, 
adjustment  only  occurs  if,  and  when, 
the  producer  is  able  to  sell  such 
production.  U  such  production  is  later 
sold,  there  is  little  or  no  economic  loss 
to  producers.  Even  though  settlement  of 
claims  may  be  delayed,  the  use  of 
discount  factors  or  settlement  of  claims 
at  harvest  time  is  not  actuarially  sound 
since  it  will  allow  the  producer  to 
receive  payments  to  which  he  may  not 
be  entitled.  Further,  since  the  May  31 
deadUne  still  falls  under  the  same 
Standard  Reinsurance  Agreement, 
settlement  should  not  be  complicated  by 
this  delay.  Therefore,  no  change  has 
been  made  to  the  proposed  provisions. 

Comment:  One  comment  received 
from  the  insurance  industry  indicated 
that  some  producers  may  contract  the 
production  from  some  acreage  but  also 
grow  additional  acreage  for  open-market 


sales.  The  comment  indicated  that  it 
would  be  difficult  to  track  the  acreage 
separately  and  that  the  problem  might 
be  rectified  by  allowing  the 
uncontracted  acreage  to  be  insured 
under  Option  A. 

Response:  The  endorsement  already 
requires  producers  who  grow  both 
contracted  and  non-contracted 
production  within  the  same  crop  year  to 
insure  such  production  under  Option  A. 
As  indicated  in  the  comment,  it  is 
difficult  to  track  the  specific  acreage 
from  which  malting  barley  production  is 
harvested.  Therefore,  no  change  is 
required. 

Comment:  Two  comments  received 
from  the  insurance  industry 
recommended  using  the  same  Actual 
Production  History  (APH)  database  for 
both  feed  and  malting  barley.  One  of  the 
comments  recommended  using  a 
temporary  yield  in  the  malting  barley 
APH  database  to  avoid  a  one  year 
difference  in  the  databases  between 
malting  and  feed  barley.  This  comment 
also  recommended  making  reference  to 
the  APH  crop  year  in  section  1  of 
Option  A  to  avoid  confusion. 

Response:  FQC  considered  using 
temporary  yields  in  malting  barley 
databases  but  elected  not  to  do  so 
because  of  the  extra  paperwork  and 
administrative  expense  involved  with 
replacing  the  temporary  yields  each 
year.  FQC  agrees  that  adding  a  reference 
to  APH  in  section  1  of  Option  A  may 
help  clarif}'  record  requirements  and  has 
amended  the  section  accordingly. 

Comment:  One  comment  received 
from  the  insurance  industn 
recommended  that  the  malting  barley 
APH  database  reflect  only  acreage  from 
which  malting  barley  wa.s  actually  sold. 
The  comment  indicated  that  a  guarantee 
based  on  the  total  acreage  planted  to 
malting  varieties  and  the  production 
sold  for  malting  purposes  would 
misrepresent  potential  production. 

Response:  Since  all  acreage  planted  to 
approved  malting  varieties  is  insured 
and  the  production  available  for  sale,  it 
must  be  considered  in  the  database. 
Otherwise,  FCIC  would  be  providing 
insurance  for  changes  in  the  market, 
which  is  not  an  insured  cause  of  loss. 
No  changes  have  been  made  to  the 
proposed  provisions. 

Comment:  One  comment  received 
from  a  State  Commissioner  of 
Agriculture  recommended  changing  the 
number  of  yearly  records  of  sale  of 
malting  barley  that  are  required  from  at 
least  four  years  to  three  out  of  the 
previous  five  years.  The  comment 
further  recommended  that  "acceptable 
records"  be  defined. 

Response:  Allowing'the  producer  to 
select  the  years  for  which  production 
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records  are  provided  might  result  in  the 
poorest  production  years  not  being 
reflected  in  the  data  base.  This  would 
result  in  excessive  production 
guarantees,  losses,  and  loss  ratios. 
Specific  production  record  requirements 
are  statutory  and  will  be  contained  in 
procedural  handbooks.  No  change  has 
been  made  to  the  proposed  provision. 

Conanent:  One  comment  received 
from  a  State  Commissioner  of 
Agriculture  recommended  removing 
provisions  that  limit  the  malting  barley 

firoduction  guarantee  to  that  determined 
or  feed  barley.  The  comment 
recommends  using  only  the  malting 
barley  records  to  determine  coverage 
under  Option  A.  and  only  the 
contracted  amoimt  of  production  to 
determine  coverage  under  Option  B. 

Response:  The  production  giiarantee 
is  intended  to  determine  that  portion  of 
the  expected  production  that  will  be 
insured.  Producers  should  not  receive  a 
guarantee  in  excess  of  what  the  acreage 
could  reasonably  be  expected  to 
produce.  Under  Option  A,  the  best 
indicator  of  the  expected  production  is 
using  the  APH  for  feed  barley  because 
it  takes  into  consideration  all  the  actual 
production  from  the  insured  acreage, 
whether  or  not  sold  as  malting  barley. 
Under  Option  B,  the  producer's 
insurance  is  limited  to  contracted 
acreage  or  production.  However,  the 
contracted  amount  may  differ  from  the 
actual  production  of  the  acreage. 
Therefore,  the  actual  production  must 
be  taken  into  consideration.  No  change 
has  been  made  to  the  proposed 
provisions. 

Comment:  One  comment  received 
from  the  insurance  industry 
recommended  changing  the  date  by 
which  a  producer  must  submit  a  copy 
of  the  malting  barley  contract  from  the 
acreage  reporting  date  to  the  sales 
closing  date.  The  comment  stated  that 
adverse  selection  would  be  reduced  by 
changing  this  requirement  to  an  earlier 
date. 

Response:  In  many  cases,  malting 
barley  contracts  are  not  completed  until 
April  or  May.  Changing  the  contract 
submission  date  to  the  March  15  sales 
closing  date  would  cause  many  growers 
who  normally  complete  contracts  after 
this  date  to  be  ineUgible  for  coverage 
under  Option  B  No  change  has  been 
made  in  the  proposed  provisions. 

Comment:  One  comment  received 
frtim  the  insurance  industry  stated  that 
the  insurance  guarantee  under  Option  B 
would  be  underestimated  when  a 
grower  plants  more  acreage  to  approved 
malting  varieties  than.the  number  of 
acres  grown  under  contract.  ■ 

Response:  Option  B  is  not  available  to 
producers  who  grow  more  acreage  of 


malting  barley  than  is  under  contract. 
Option  A  should  be  used  by  producers 
who  grow  all  open-market  production  or 
a  combination  of  contracted  and  open- 
market  production. 

Comment:  One  comment  received 
from  the  insurance  industry  asked  if  an 
additional  data  base  would  have  to  bfe 
established  for  malting  barley. 

Response:  Separate  production  data 
bases  will  be  required  for  any  acreage 
planted  to  approved  malting  barley 
varieties  and  acreage  planted  for  feed 
barley. 

Comment:  One  comment  received 
from  the  FSA  recommended  expanding 
the  premium  computation  contained  in 
Option  B.  section  3(b)  (redesignated  as 
3(c)  in  the  final  rule)  to  include  the 
factors  to  be'  applied,  whether  or  not  a 
separate  liabiHty  is  to  be  calculated,  and 
the  appHcable  premiimi  rate  (feed  barley 
or  a  separate  rate). 

Response:  The  comment  misinterprets 
the  terra  "premium"  in  this  subsection. 
As  used  in  Option  B,  section  3(c).  the 
term  refers  to  an  additional  dollar 
amount  (above  the  base)  paid  to  the 
producer  for  barley  production  meeting 
contractual  requirements  rather  than  the 
premium  amount  charged  for  insurance. 
The  provision  has  been  clarified  by 
using  the  term  "premium  price  per 
bushel."  *" 

Comment:  One  comment  received 
from  the  FSA  recommended  that  the 
definition  of  imit  be  clarified  to  indicate 
that  units  by  share  will  be  available.  The 
comment  stated  that  the  proposed 
provisions  indicate  that  basic  units  will 
not  be  available. 

Response:  All  acreage  of  malting 
barley  is  insiuable  under  a  single  imit; 
basic  units  are  not  available.  All 
insurable  shares  in  the  malting  barley 
will  be  designated  on  the  acreage  report 
for  the  single  unit.  No  changes  have 
been  made  in  the  proposed  provisions. 

Comment:  One  comment  received 
from  a  State  Conunissioner  of 
Agriculture  recommended  that 
producers  have  the  option  of 
designating,  on  an  acre  by  acre  basis, 
either  feed  barley  insurance  coverage  or 
malting  barley  insurance  coverage.  The 
comment  further  suggested  that 
producers  have  the  option  of 
designating  separate  insurance  units. 

Response:  To  prevent  selecting 
against  the  insurance  provider,  all 
acreage  planted  to  approved  malting 
varieties  must  be  insured  as  malting 
barley.  Allowing  malting  barley 
insurance  only  on  acreage  selected  by 
the  producers  would  allow  them  to 
designate  malting  barley  insurance  only 
on  acreage  where  they  have  had 
difficulty  producing  barley  meeting 
malting  barley  standards  and,  thus. 


receiving  a  larger  indemnity  than  would 
be  available  for  feed  barley.  Allowing 
units  would  create  situations  in  which 
growers  could  deUver  100  percent  or 
more  of  the  malting  barley  guarantee 
and  still  receive  an  indemnity  for  a 
malting  barley  loss  on  one  or  more 
units.  This  not  only  violates  an  accepted 
principle  of  insurance  that  the  insiued 
should  not  profit  by  a  loss,  it  also  makes 
it  difficult  to  develop  an  adequate 
premium  rate  for  the  coverage.  No 
changes  in  the  provisions  have  been 
made. 

Conunent:  One  comment  received 
frtim  a  State  Commissioner  of 
Agriculture  recommended  removing  the 
requirement  that  potential  unharvested 
production  be  cotmted  against  the 
insurance  guarantee.  The  comment 
indicated  Uiat  the  intent  of  provisions  in 
•section  4(a)(2)  of  Option  B  is  unclear. 

Response:  This  section  may  be 
unclear  because  of  a  drafting  error. 
Section  4(a)(2)  of  Option  B  should  not 
begin  with  the  word  "either."  This 
correction  has  been  made.  This  section 
is  intended  to  require  that  all  harvested 
production  and  all  production  that  is 
not  harvested  be  considered  when 
determining  the  amount  of  production 
to  count  against  the  production 
guarantee. 

Comment:  One  comment  received 
from  the  FSA  pointed  out  a 
typographical  error  in  the  second 
sentence  of  section  7  (redesignated  as 
section  6  in  this  final  rule)  in  Option  B. 
The  sentence  should  read  as  follows: 
Assume  that  each  imit  contains.... 

Response:  The  correction  has  been 
made. 

Comment:  One  conunent  received 
from  the  insurance  industry  asked  for 
clarification  of  the  2,100  bushel 
guarantee  reference  in  section  7 
(redesignated  as  section  6  in  this  final 
rule)  of  Option  B. 

Response:  This  provision  has  been 
revised  to  clarify  how  an  indemnity  will 
be  paid. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
indicated  that  the  producer's  share 
needs  to  be  added  to  the  provisions 
regarding  calculation  of  the  claim 
amoimt. 

Response:  FCIC  agrees  and  has 
amended  the  provisions  as 
reconmiended. 

In  addition  to  the  changes  indicated 
above,  FCIC  has  determined  that  it  is 
necessary  to: 

(1)  Modify  the  definition  of  "Malting 
barley  contract"  for  the  purpose  of 
clarification; 

(2)  Add  provisions  in  section  9  to 
indicate  that  production  of  approved 
malting  varieties  and  any  production  of 
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feed  barley  varieties  must  not  be 
commingled  prior  to  the  insurance 
provider  making  all  necessary 
determinations  for  the  purposes  of  this 
coverage;  Failure  to  keep  production 
separate  may  result  in  denial  of 
indemnity  under  the  endorsement; 

(3)  Delete  the  definition  of  "Value  per 
bushel."  This  definition  was  used  to 
describe  how  production  not  meeting 
quahty  standards  contained  in  the 
endorsement  was  to  be  valued  if  such 
production  was  ultimately  sold  as 
malting  barley.  The  definition  is 
unnecessary  because  the  value  of  such 
production  will  simply  be  the  sale  price 
per  bushel  of  the  damaged  production; 

(4)  Add  provisions  in  section  4(b)  of 
both  Options  A  and  B  to  allow 
conditioning  costs  to  be  subtracted  from 
the  value  of  production  that  could  not 
be  sold  for  malting  purposes  without 
conditioning;  and 

(5)  Relocate  provisions  regarding 
delayed  settlement  of  claims  from 
section  5  of  both  Options  to  section  7  of 
the  provisions  that  apply  to  both 
Options.  These  provisions  were 
identical  in  the  proposed  rule  and 
should  not  be  dupficated.  Provisions  6 
and  7  of  both  Options  have  been 
redesignated  as  sections  5  and  6. 
respectively. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  pubUcation  in  the 
Federal  Register  and  without  the  30-day 
period  required  by  the  Administrative 
Procedure  Act.  This  rule  substantially 
improves  the  malting  barley  insurance 
coverage.  Pubhc  interest  requires  the 
agency  to  act  immediately  to  make  this 
endorsement  available  for  the  1996  crop 
year.  The  rule  expands  coverage 
availabihty  to  producers  who  do  not 
hold  a  production  contract  with  a 
malting  or  brewing  company  and 
improves  coverage  for  those  producers 
who 'do  have  such  a  contract.  Therefore, 
good  cause  is  shown  to  make  this  final 
rule  effective  in  less  than  30  days  after 
pubUcation. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Malting  Barley  Price 
and  Quahty  Endorsement  Crop 
Provisions. 

Final  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended  (7  UiS.C.  §  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  amends  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457) 
by  adding  a  new  §457.118.  effective  for 
the  1996  and  succeeding  crop  years,  to 
read  as  follows: 


PART  457— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.118  to  read  as 
follows: 

§467.118    Malting  Barley  Crop  Insurance. 

The  malting  barley  crop  insurance 
provisions  for  the  1996  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation  Small 
Grains  Crop  Insurance  Malting  Barley  Price 
and  Quality  Endorsement 

(This  is  a  continuous  endorsement.  Refer  to 
section  2  of  the  Common  Crop  Insurance 
Policy.) 

In  return  for  your  payment  of  premium  for 
the  coverage  contained  herein,  this 
endorsement  will  be  attached  to  and  made 
part  of  the  Common  Crop  Insurance  Policy 
(§457.8)  and  Small  Grains  Crop  Provisions 
(§457.101),  subject  to  the  terms  and 
conditions  described  herein. 

1.  You  must  have  the  Common  Crop 
Insurance  Policy  (§457.8)  and  the  Small 
Grains  Crop  Insurance  Provisions  (§457.101) 
in  force  to  elect  to  insui-e  malting  barley 
under  this  endorsement. 

2.  You  must  select  either  Option  A  or 
Option  B  on  or  before  the  sales  closing  date. 
Failure  to  select  either  Option  A  or  Option 
B,  or  if  you  elect  Option  B  but  fail  to  have 

a  malting  barley  contract  in  effect  by  the 
acreage  reporting  date,  will  result  in  no 
coverage  under  this  endorsement  for  the 
applicable  crop  year.  If  you  elect  coverage 
under  Option  A,  and  subsequently  enter  into 
a  malting  barley  contract,  your  coverage  will 
continue  under  the  terms  of  Option  A.  Your 
selection  (Option  A  or  B)  will  continue  from 
year  to  year  unless  you  cancel  or  change  your 
selection  on  or  before  the  sales  closing  date. 

3.  You  must  select  either  an  additional 
value  price  election  or  a  f)ercentage  of  the 
maximum  additional  value  price  election  on 
or  before  the  sales  closing  date.  The 
percentage  of  the  maximum  additional  value 
price  election  you  select  does  not  have  to  be 
the  same  as  that  selected  under  the  Small 
Grains  Crop  Provisions  for  feed  barley.  In  the 
event  that  you  choose  a  percentage  of  the 
maximum  additional  value.price  election,  we 
will  multiply  that  percentage  by  the 
maximum  additional  value  price  election 
specified  in  Option  A  or  B  to  determine  the 
additional  value  price  election  that  pertains 
to  your  contract. 

4.  The  additional  premium  amount  for  this 
coverage  will  be  determined  by  multiplying 
your  malting  barley  production  guarantee  per 
acre  by  your  selected  additional  value  price 
election,  times  the  premium  rate  stated  in  the 
Actuarial  Table,  times  the  acreage  planted  to 
approved  malting  barley  varieties,  times  your 
share  at  the  time  coverage  begins. 

5.  In  addition  to  the  reporting  requirements 
contained  in  section  6  of  the  Common  Crop 
Insurance  Policy  (§457.8),  you  must  provide 
the  information  required  by  the  Option  you 
select. 


6.  In  lieu  of  the  provisions  regarding  units 
and  unit  division  in  the  Common  Crop 
Insurance  Policy  (§457.8)  and  the  Small 
Grains  Crop  Provisions  (§457.101),  all  barley 
acreage  in  the  county  that  is  planted  to 
malting  varieties  that  is  insurable  under  the 
Small  Grains  Crop  Provisions  for  feed  barley 
and  your  selected  Option  must  be  msured 
under  this  endorsement  and  will  be 
considered  as  one  unit  regardless  of  whether 
such  acreage  is  owned,  rented  for  cash,  or 
rented  for  a  share  of  the  crop.  The  producer's 
shares  in  the  malting  barley  acreage  to  be 
insured  under  this  endorsement  must  be 
designated  on  the  acreage  report. 

7.  In  lieu  of  the  provisions  in  the  Common 
Crop  Insurance  Policy  (§457.8)  that  requires 
us  to  pay  your  loss  within  30  days  after  we 
reach  agreement  with  you.  whenever  any 
production  fails  one  or  more  of  the  quality 
criteria  specified  herein,  the  claim  may  not 
be  settled  until  the  earlier  of: 

(a)  The  date  you  sell,  feed,  donate,  or 
otherwise  utilize  such  production  for  any 
purpose;  or 

(b)  May  31  of  the  calendar  year 
immediately  following  the  calendar  year  in 
which  the  insured  malting  barley  is  normally 
harvested. 

If  the  production  meets  all  quality  criteria 
contained  herein  or  grades  U.S.  No.  4  or 
lower  in  accordance  with  the  grades  and 
grade  requirements  for  the  subclasses  Six- 
rowed  and  Two-rowed  barley,  and  for  the 
class  Barley  in  accordance  with  the  Official 
United  States  Standards  for  Grain,  the  claim 
will  be  settled  within  30  days  in  accordance 
with  the  Common  Crop  Insurance  Policy 
(§457.8). 

8.  This  endorsement  does  not  provide 
additional  prevented  planting  coverage.  Suth 
coverage  is  only  provided  in  accordance  with 
the  provisions  of  the  Small  Grain  Crop 
Provisions  for  feed  barlev. 

9.  FVoduction  from  all  acreage  insured 
under  this  endorsement  and  any  production 
of  feed  barley  varieties  must  not  be 
commingled  prior  to  our  making  all 
determinations  necessary  for  the  purposes  of 
this  insurance.  Failure  to  keep  production 
separate  may  result  in  denial  of  your  claim 
for  indemnity. 

10.  Definitions: 

(a)  APH — Actual  production  history'  as 
determined  in  accordance  with  7  CFR  part 
400,  subpart  G. 

(b)  Approved  malting  variety — A  variety  of 
barley  specified  as  such  in  the  Special 
Provisions. 

(c)  Brewery — A  facility  where  malt 

,  beverages  are  commercially  produced  for 
human  consumption. 

(d)  Contracted  production — A  quantity  of 
barley  the  producer  agrees  to  grow  and 
deliver,  and  the  buyer  agrees  to  accept,  under 
the  terms  of  the  malting  barley  contract. 

(e)  Licensed  grain  grader — A  person 
authorized  by  the  U.S.  Department  of 
Agriculture  to  inspect  and  grade  barley  under 
the  U.S.  Standards  for  malt  barley. 

(f)  Malting  barley  contract — An  agreement 
in  writing  between  the  producer  and  a 
brewery  or  a  business  enterprise  that 
produces  or  sells  malt  or  processed  mash  to 
a  brewery,  or  a  business  enterprise  owned  by 
such  brewery  or  business,  that  contains  the 
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■mount  of  contncted  production,  the 
purchue  price,  or  a  method  to  deteimine 
nich  price,  and  other  such  terms  that 
•ctabUrii  the  obligations  of  each  party  to  the 
agreenient. 

(g)  Objective  test — A  determination  made 
by  a  qualified  person  using  standardized 
equipment  that  is  widely  used  in  the  malting 
industry,  and  following  a  procedure 
approved  by  the  American  Society  of 
Brewing  Chemists  when  determining  percent 
germination  or  protein  content:  grading 
performed  by  following  a  procedure 
approved  by  the  Federal  Grain  Inspection 
Service  when  determining  quality  factors 
other  than  percent  germination  or  protein 
ooDtiBnt;  or  by  the  Food  and  £)rug 
Administration  when  determining 
concentrationa  of  mycotoxins  or  other 
substances  or  conditions  that  are  identified 
as  being  injurious  to  human  or  animal  health. 
(h)  Subjective  test— A  determination  made 
by  a  person  using  ol&ctory,  visual,  touch  or 
fisel,  masticatory,  or  other  senses  unless 
performed  by  a  licensed  grain  grader  or  that 
uses  non-standardized  equipment:  or  that 
does  not  follow  a  procedure  approved  by  the 
,  American  Society  of  Brewing  Chemists,  the 
Federal  Grain  Inspection  Service,  or  the  Food 
and  Drug  Administration. 

(i)  Unit— All  insurable  acreage  of  approved 
malting  varieties  in  the  coimty  on  the  date 
coverage  bef^s  for  the  crop  year. 

OptloB  A— (Available  for  Producers  of 
Piadndloa  CoBlracted  After  the  Sales 
Ooaii^  Date.  Nvn-CmilraGiwl  Pradoction,  or 
•  CaBUnatloB  of  CaDtraded  uii  N«m- 
Cootractad  Production) 

This  option  provides  coverage  for  malting 
barley  production  and  quality  losses  at  a 
price  per  bushel  greater  than  that  offered 
under  the  Small  Grains  Crop  Provisions. 

1.  To  be  eligible  for  coverage  under  this 
option,  you  must  provide  us  acceptable 
records  of  your  sales  of  malting  barley  and 
the  number  of  acres  planted  to  malting 
varieties  for  at  least  the  four  crop  years  in 
your  APH  database  prior  to  the  crop  year 
immediately  preceding  the  currant  crop  year. 
For  example,  to  determine  your  production 
guarantee  for  the  1996  crop  year,  records 
must  be  provided  for  the  1991  throu^  the 
1994  crop  years,  if  malting  barley  varieties 
were  planted  in  each  of  those  crop  years. 
Failure  to  provide  acceptable  records  or 
reports  as  required  herein  will  make  you 
ineligible  for  coverage  under  this 
endorsement.  You  must  provide  these 
reccxrds  to  us  no  later  than  the  production 
reporting  date  specified  in  the  Common  Crop 
Insurance  Policy  (§  457.8]. 

2.  Your  malting  barley  production 
guarantee  per  acre  will  be  the  lesser  of: 

(a)  The  production  guarantee  for  feed 
barley  for  acreage  planted  to  approved 
r^ilHng  varieties  calculated  in  accordance 
with  the  Small  Grains  Crop  Provisions  and 
APH  regulations;  or 

(b)  A  production  guarantee  calculated  in 
acccndance  v>rith  APH  procedures  using  the 
malHng  barley  sales  and  acreage  records 
provided  by  you. 

3.  The  additional  value  price  per  bushel 
elected  cannot  exceed  the  maximum  price 
designated  in  the  Special  Provisions. 


4.  The  amount  of  production  to  count 
against  your  malting  barley  production 
guarantee  will  be  determined  as  follows: 

(a)  Production  to  count  will  include  all: 

(1)  Appraised  production  determined  in 
accordance  with  sections  11(c)(1)  (i)  and  (ii) 
of  the  Small  Grains  Crop  Provisions; 

(2)  Harvested  production  and  potential 
unharvested  production  that  meets,  or  would 
meet  if  properly  handled: 

(i)  Tolerances  established  by  the  Food  and 
Drug  Administration  or  other  public  health 
organization  of  the  United  States  for 
substances  or  conditions,  including 
mycotoxins,  that  are  identified  as  being 
injurious  to  human  health;  and 

(ii)  The  following  quality  standards,  as 
applicable: 


Six-rowed 

Two-rowed 

malting  tar- 

matting  bar- 

ley (percent) 

ley  (percent) 

Protein  (dry 

14.0  maxi- 

14.0 maxi- 

basis). 

mum. 

mum 

Plump  ker- 

65.0 mini- 

75.0 mini- 

nels. 

mum. 

mum 

Ttiin  kernels  . 

10.0  maxi- 

10.0 maxi- 

mum. 

mum 

Germinatkxi  . 

95.0  mini- 

95.0 mint- 

mum. 

mum 

Blight  dam- 

4.0 maximum 

4.0  maximum 

aged. 

Injured  by 

5.0  maximum 

5.0  maximum 

mow. 

Mokl  dam- 
aged. 

Sprout  dam- 

0.4 maximum 

0.4  maximum 

1 .0  maximum 

1.0  maximum 

aged. 

Injured  by 

5.0  maximum 

5.0  maximum 

frost 

Frost  dam- 

0.4 maximum 

0.4  maximum 

aged. 

(3)  Harvested  production  that  does  not 
meet  the  quality  standards  contained  in 
section  4(a)(2)  of  this  Option,  but  is  accepted 
by  a  buyer  for  malting  purposes.  For  such 
production,  the  production  to  count  may  be 
reduced  or  the  price  used  to  settle  the  claim 
may  be  adjusted  in  accordance  with  sections 
4  (b).  (c).  and  (d)  of  this  Option. 

(b)  The  quantity  of  production  that  initially 
fails  any  quality  standard  contained  in 
section  4(a)(2).  but  is  sold  as  malting  barley 
(except  production  included  in  section  4(c)), 
may  be  reduced  as  described  in  this 
subsection,  provided  the  failure  of  such 
production  to  meet  these  standards  is  due  to 
insurable  causes.  The  production  to  coimt  of 
production  sold  under  section  4(a)(3)  will  be 
determined  by: 

(1)  Adding  the  maximum  barley  price 
election  under  the  Small  Grains  Crop 
Provisions  and  the  maximum  additional 
value  price; 

(2)  Dividing  the  result  of  paragraph  (1)  by 
the  price  per  bushel  received  for  the  damaged 
production;  and 

(3)  Multiplying  the  result  of  paragraph  (2) 
(not  to  exceed  1.000)  by  the  number  of 
bushels  of  damaged  production. 

(c)  The  production  to  count  for  production 
that  initially  fails  any  quality  standard 
contained  in  section  4  (a)(2),  sold  as  malting 
barley,  bat  is  conditioned  before  the  sale  will 


not  be  reduced  under  section  4(b).  Such 
production  will  be  considered  separately 
from  all  other  production  to  coimt.  (See 
section  S(d).] 

(d)  The  additional  value  price  election  per 
bushel  used  to  determine  the  value  of  the 
production  to  count  for  production  that 
initially  fails  any  quality  standard  contained 
in  section  4(a)(2),  but  is  sold  as  malting 
barley,  may  be  reduced  by  the  cost  incurred 
for  any  conditioning  required  to  improve  the 
quality  of  production  so  that  it  is  marketable 
as  malting  barley,  provided  the  failure  of 
such  production  to  meet  these  standards  is 
due  to  insurable  causes. 

(e)  No  reduction  in  the  production  to  count 
or  the  additional  value  price  election  will  be 
allowed  for  moisture  content,  damage  due  to 
uninsured  causes;  costs  or  reduced  value 
associated  with  drying,  handling,  processing, 
or  quality  factors  other  than  those  contained 
in  section  4(a)(2)  of  this  Option;  or  any  other 
costs  associated  vnth  normal  handling  and 
marketing  of  malting  barely. 

(f)  All  grade  and  quality  determinations 
must  be  based  on  the  results  of  objective 
tests.  No  indemnity  will  be  paid  for  any  loss 
established  by  subjective  tests.  We  may 
obtain  one  or  more  samples  of  the  insured 
crop  and  have  tests  performed  at  an  official 
grain  inspection  location  established  under 
the  U.S.  Grain  Standards  Act  or  laboratory  of 
our  choice  to  verify  the  results  of  any  test 

In  the  event  of  a  conflict  in  the  test  results, 
our  results  will  determine  the  amount  of 
production  to  count. 

5.  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(a)  Multiplying  the  insured  acreage  times 
your  malting  barley  production  guarantee  per 
acre; 

(b)  Multiplying  the  result  in  subsection  (a) 
of  this  section  times  your  additional  value 
price  election  per  bushel; 

(c)  Multiplying  the  number  of  bushels  of 
production  to  coimt  determined  in 
accordance  with  sections  4(a)  and  (b)  of  this 
-Option  times  yoxir  elected  additional  value 
price  per  bushel; 

(d)  Multiplying  the  production  to  count 
determined  under  section  4(c)  of  this  Option 
times  the  additional  value  price  per  bushel 
determined  in  section  4(d)  of  the  Option; 

(e)  Adding  the  results  of  subsections  (c) 
and  (d)  of  this  section; 

(f)  Subtracting  the  result  of  subsection  (e) 
of  this  section  from  the  result  in  subsection 
Q>);  and 

(g)  Multiplying  the  result  of  subsection  (f) 
of  this  section  times  your  share. 

6.  For  example,  assiune  you  insure  two 
imits  of  barley  under  the  Small  Grains  Crop 
Provisions  in  which  you  have  a  100%  share 
and  that  are  planted  to  approved  malting 
varieties.  Assume  the  following: 

(a)  Each  unit  contains  40  acres; 

(b)  You  have  sold  an  average  of  20  bushels 
per  acre  of  malting  barley  for  each  of  the  last 
6  yean; 

(c)  You  have  selected  the  70  percent 
coverage  level; 

(d)  Your  production  guarantee  under  the 
Small  Grains  Crop  Provisions  and  the  APH 
regulations  for  feed  barley  is  30  bushels  per 
acre; 

(e)  Your  total  production  from  all  units 
under  the  Small  Grains  Crop  Provisions  is 
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1,000  bushels,  all  of  which  fails  to  meet  the 
quality  standards  specified  by  this  Option. 
Two  hundred  bushels  are  sold  for  malting 
purposes  after  conditioning.  Conditioning 
costs  are  $0.05  per  bushel;  and 

(f)  Your  additional  value  price  election  is 
S0.40  per  bushel. 

Your  malting  barley  production  guarantee 
is  1120.0  bushels  (the  lesser  of  20  or  30x70 
percent  coverage  level  x80  acres).  The  value 
of  your  production  guarantee  is  $448.00 
(1120  bushels  x$0.40  per  bushel).  Your 
production  to  count  is  200  bushels.  The 
value  of  your  production  to  count  is  $70.00 
(200  bushels  x$0.35  ($0.40— «0.05)).  Your 
indemnity  for  the  malting  barley  unit  is 
$378.00  (($448.00— $70.00)  xlOO  percent 
share).  Any  remaining  loss  is  paid  under  the 
Small  Grains  Crop  Provisions  for  feed  barley. 

Option  B— (Available  for  Producen  of 
Contracted  Production  Only) 

This  option  provides  coverage  for  malting 
barley  production  and  quality  losses  at  a 
price  per  bushel  greater  than  that  offered 
under  the  Small  Grains  Crop  Provisions 
provided  you  have  a  malting  barley  contract. 

1.  If  you  elect  this  option  you  must  provide 
us  a  copy  of  your  malting  barley  contract  on 
or  before  the  acreage  reporting  date.  All  terms 
and  conditions  of  die  contract,  including  the 
contract  price  or  futures  contract  premium 
price,  must  be  specified  in  the  contract  and 
be  effective  on  or  before  the  acreage  reporting 
date.  If  you  fail  to  timely  provide  the 
contract,  or  any  terms  are  omitted,  we  may 
elect  to  determine  <he  relevant  information 
necessary  for  insurance  under  this  Option 
(B),  or  deny  liability.  Only  contracted 
production  or  acreage  is  covered  by  this 
Option  (B). 

2.  Your  malting  barley  guarantee  p>er  acre 
will  be  the  lesser  of: 

(a)  The  production  guarantee  for  feed 
barley  for  acreage  planted  to  approved 
malting  barley  varieties  calculated  in 
accordance  with  the  Small  Grains  Crop 
Provisions  and  APH  regulations;  or 

(b)  The  number  of  bushels  obtained  by: 

(1)  Dividing  the  number  of  bushels  of 
contracted  production  by  the  number  of  acres 
planted  to  approved  malting  varieties  in  the 
current  crop  year;  and 

(2)  Multiplying  the  result  by  the  percentage 
for  the  coverage  level  you  elected  under  the 
Small  Grains  Crop  Provisions. 

3.  The  additional  value  price  election  per 
bushel  will  be  the  lesser  of,  as  applicable: 

(a)  The  guaranteed  sale  price  per  bushel 
established  in  the  malting  barley  contract 
(without  regard  to  discounts  or  incentives 
that  may  apply)  minus  the  maximum  price 
election  for  feed  barley;  or 

(b)  The  premium  price  per  bushel  (without 
regard  to  discoimts  or  incentives)  if  the  sale 
price  is  based  on  a  future  market  price  as 
specified  in  the  malting  barley  contract. 

Under  no  circumstances  will  the  additional 
value  price  election  per  bushel  exceed  $2.00 
per  bushel. 

4.  The  amount  of  production  to  count 
against  your  malting  barley  production 
guarantee  will  be  determined  as  follows: 

(a)  Production  to  count  virill  include  all: 
(1)  Appraised  production  determined  in 
accordance  with  sections  11(c)(1)  (i)  and  (ii) 
of  the  Small  Grains  Crop  Provisions; 


(2)  Harvested  production  and  potential 
unharvested  production  that  meets,  or  would 
meet  if  properly  handled,  the  minimum 
acceptance  standards  contained  in  the 
malting  barley  contract  for  protein,  plump 
kernels,  thin  kernels,  germination,  blight 
damage,  mold  injury  or  damage,  sprout 
damage,  frost  injury  or  damage,  and 
mycotoxins  or  other  substances  or  conditions 
identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organization  of  the  United  Stales  as  being 
injurious  to  human  health,  or  the  following 
quality  standards  as  applicable: 


Six-rowed 

Two-rowed 

malting  bar- 

malting bar- 

ley 

ley 
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(percent) 

Protein  (dry 

14.0  maxi- 

14.0 maxi- 
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mum. 

mum 
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10.0 maxi- 

mum. 
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Blight  dam- 

4.0 maximum 
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aged. 

Injured  by 
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mow. 

Mold  dam- 

0.4 maximum 
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aged. 

Sprout  dam- 

1.0  maximum 
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aged. 

Injured  by 

5.0  maximum 

5.0  maxirTHjm 

frost 

Frost  dam- 

0.4 maximum 

0.4  maximum 

aged. 

(3)  Harvested  production  that  does  not 
meet  the  quality  standards  contained  in 
section  4(a)(2)  of  this  Option,  but  is  accepted 
by  a  buyer  for  malting  piuposes.  For  such 
production,  the  production  to  count  may  be 
reduced  or  the  price  used  to  settle  the  claim 
may  be  adjusted  in  accordance  with  sections 
A  (hi,  (c),  and  (d)  of  this  Option. 

(b)  The  quantity  of  production  that  initially 
fails  any  quality  standard  contained  in 
section  4(a)(2).  but  is  sold  as  malting  bariey 
(except  production  included  in  section  4(c)). 
may  be  reduced  as  described  in  this 
subsection,  provided  the  failure  of  such 
production  to  meet  these  standards  is  due  to 
insurable  causes.  The  production  to  count  of 
production  sold  under  section  4(a)(3)  wiU  be 
determined  by: 

(1)  Adding  the  maximum  barley  price 
election  under  the  Small  Grains  Crop 
Provisions  and  the  maximum  additional 
value  price; 

(2)  Dividing  the  result  of  paragraph  (1)  by 
the  price  per  bushel  received  for  the  damaged 
production;  and 

(3i)  Multiplying  the  result  of  paragraph  (2) 
(not  to  exceed  1.000)  by  the  number  of 
bushels  of  damaged  production. 

(c)  The  production  to  count  for  production 
that  initially  bils  any  quality  standard 
contained  in  section  4(a)(2),  sold  as  malting 
barley,  but  is  conditioned  before  the  sale  will 
not  be  reduced  under  section  4(b).  Such 
production  will  be  considered  separately 


from  all  other  production  to  count.  (See 
section  5(d).) 

(d)  The  additional  value  price  election  per 
bushel  used  to  determine  the  value  of  the 
production  to  count  for  production  that 
initially  fails  any  qualify  standard  contained 
in  section  4(a)(2),  but  is" sold  as  malting 
barley,  may  be  reduced  by  the  cost  incurred 
for  any  conditioning  required  to  improve  the 
qualitj-  of  production  so  that  it  is  marketable 
as  malting  barley,  provided  the  failure  of 
such  production  to  meet  these  standards  is 
due  to  insurable  causes. 

(e)  No  reduction  in  the  production  to  count 
or  the  additional  value  price  election  will  be 
allowed  for  moisture  content,  damage  due  to 
uninsured  causes;  costs  or  reduced  value 
associated  with  drying,  handling,  processing, 
or  quality  factors  other  than  those  contained 
in  section  4(a)(2)  of  this  Option;  or  any  other 
costs  associated  with  normal  handling  and 
marketing  of  malting  barely 

(f)  All  grade  and  quality  determinations 
must  be  based  on  the  results  of  objective 
tests.  No  indemnify  will  be  paid  for  any  loss 
established  by  subjective  tests.  We  may 
obtain  one  or  more  samples  of  the  insured 
crop  and  have  tests  performed  at  an  official 
grain  inspection  location  established  under 
the  U.S.  Grain  Standards  Act  or  laboratory  of 
our  choice  to  verify  the  results  of  any  test. 

In  the  event  of  a  confiict  in  the  test  results, 
our  results  will  determine  the  amount  of 
production  to  count. 

5.  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(a)  Multiplying  the  insured  acreage  times 
your  malting  barley  production  guarantee  per 
acre; 

(b)  Multiplying  the  result  in  subsection  (a) 
of  this  section  times  your  additional  value 
price  election  per  bushel: 

(c)  Multiplying  the  number  of  bushels  of 
production  to  count  determined  in 
accordance  with  sections  4  (a)  and  (b)  of  this 
Option  times  your  elected  additional  value 
price  per  bushel; 

(d)  Multiplying  the  production  to  count 
determined  under  section  4(c)  of  this  Option 
times  the  additional  value  price  per  bushel 
determined  in  section  4(d)  of  the  Option;, 

(e)  Adding  the  results  of  subsections  (c) 
and  (d)  of  this  section; 

(f)  Subtracting  the  result  of  subsection  (e) 
of  this  section  from  the  result  in  subsection 
(b);  and 

(g)  Multiplying  the  result  of  subsection  (f) 
of  this  section  times  your  share. 

6.  For  example,  assume  you  insure  two 
units  of  barley  under  the  Small  Grains  Crop 
Provisions  in  which  you  have  a  100%  share 
and  that  are  planted  to  approved  malting 
varieties.  Assume  the  following: 

(a)  Each  unit  contains  40  acres; 

(b)  You  have  a  contract  for  the  sale  of  2500 
bushels  of  malting  barley; 

•    (c)  You  have  selected  the  70  percent 
coverage  level; 

(d)  Your  production  guarantee  under  the 
Small  Grains  Crop  Provisions  and  the  APH 
regulations  for  feed  barley  is  3b  bushels  per 
acre; 

(e)  Your  total  production  fix)m  all  units 
under  the  Small  Grains  Crop  Provisions  is 
1,000  bushels,  all  of  which  fails  to  meet  the 
quality  standards  specified  by  this  Option. 
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Two  hundred  bushels  are  sold  for  malting 
purposes  after  conditioning.  Conditioning 
cost  S0.05  per  bushel;  and 

(Q  Your  additional  value  price  election  is 
$0.60  per  bushel. 

Your  nwlting  barley  production  guarantee 
is  1750.0  bushels  (the  lesser  of  35  or  21.875 
(2500  contracted  bushels  +90  acres  x  70 
percent  coverage)  x  80  acres).  The  value  of 
your  production  guarantee  is  $1050.00  (1750 
bushels  X  $0.60  per  bushel).  Your  production 
to  count  is  200  bushels.  The  value  of  your 
production  to  count  is  $110.00  (200  bushels 
X  $0.55  ($0.60— $0.05)).  Your  indemnity  for 
the  malting  berley  unit  is  $940.00 
(($1050.00— $110.00)  X  100  percent  share). 
Any  remaining  loss  is  paid  under  the  Small 
Grains  Crop  Provisions  for  feed  barley. 

Done  in  Washington,  D.C,  on  March  1, 
1996. 

Kannath  D.  Ackarmao, 
Manager,  Fedaal  Crop  Insurance 
Corporation. 

(FR  Doc.  96-5383  Filed  3-4-96;  1:01  pm) 
■um  COM  MIO-f  A-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8CFRPart242 

IIN8No.1716-eq 
RM  1115-AE13 

Order  to  Show  Cause  and  Notice  of 
Hearing;  Apprehension,  Custody  and 
Detention 

AQENCY:  Ixmnigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  This  rule  amends  existing 
Inunigration  and  Naturalization  Service 
(Service)  regulations,  by  adding  the 
position  of  institutional  hearing 
program  director  to  the  list  of 
Immigration  and  Naturalization  Service 
officials  authorized  to  issue  orders  to 
show  cause  and  warrants  of  arrest.  This 
is  an  internal  change  only  and  is 
necessitated  by  the  placement  of  Service 
special  agents  at  correctional  institution 
sites  to  process  criminal  aliens  for 
deportation  proceedings.  The 
modification  is  intended  to  facilitate  the 
processing  of  incarcerated  criminal 
aliens.  The  position  of  patrol  agent  in 
charge  is  also  being  added  to  the  list  of 
officials  authorized  to  issue  orders  to 
show  cause  and  warrants  of  arrest.  This 
change  will  allow  the  Service  to  obtain 
more  efficient  use  of  its  personnel  and 
resources  and  is  in  keeping  with  current 
organizational  command  structure  and 
program  responsibility  with  a'Border 
Patrol  sector.  This  rule  also  deletes 
positions  from  the  Ust  of  officials 
authorized  to  issue  orders  to  show  cause 


and  warrants  of  arrest  which  are  no 
longer  necessary. 
EFFECTIVE  DATE:  March  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ira  L.  Frank.  Senior  Special  Agent. 
Investigations  Division.  Immigration 
and  Naturalization  Service,  425  I  Street 
NW..  Room  1000,  Washington.  DC 
20536,  telephone:  (202)  514-0747. 
SUPPLEMENTARY  INFORMATION:  This  rule 
adds  the  position  of  institutional 
hearing  program  director  and  patrol 
agent  in  charge  to  the  list  of  linmigration 
and  Naturalization  Service  officials 
authorized  to  issue  orders  to  show 
cause,  thereby  initiating  deportation 
proceedings  pursuant  to  8  CFR  242.1(a). 
It  also  amends  8  CFR  242.2(c)(1)  to 
permit  the  same  officials  to  sign 
warrants  of  arrest. 

The  Institutional  Hearing  Program 
(IHP)  represents  one  of  the  Service's 
major  undertakings  to  process  criminal 
aliens  while  they  are  incarcerated  in 
correctional  institutions  and  to  obtain 
orders  of  deportation  prior  to  their 
release  from  imprisonment.  The 
correctional  institutions  designated  as 
IHP  sites  are  often  geographically 
situated  a  great  distance  from  an 
'  existing  Service  office  that  has  an 
official  designated  to  sign  orders  to 
show  cause  and  warrants  of  arrest. 
Sending  orders  to  show  cause  or 
warrants  of  arrest  to  another  Service 
office  location  frequently  causes  as 
unnecessary  delay  in  the  processing  of 
the  criminal  aUen.  This  rule  will  permit 
the  institutional  hearing  program 
director,  in  charge  of  a  staff  at  a 
correctional  institution  designated  as  an 
IHP  site,  to  sign  orders  to  show  cause 
and  warrants  of  arrest. 

Frequently,  patrol  agents  in  charge  are 
also  geographically  remote  from  the 
sector  officials  currently  authorized  to 
issue  orders  to  show  cause  and  warrants 
of  arrest.  The  addition  of  patrol  agents 
in  charge  to  the  list  of  immigration 
officials  authorized  to  issue  orders  to 
show  cause  and  warrants  of  arrest  will 
allow  the  Service  to  obtain  more 
efficient  use  of  its  personnel  and 
resources,  and  is  in  keeping  with 
current  organizational  command 
structure  and  program  responsibiUty 
within  a  Border  Patrol  sector. 
The  Service  is  withdrawing 
authorization  for  the  Director, 
Organized  Crime  Drug  Enforcement 
Task  Force  (OCDETF),  and  the  Assistant 
Director,  OCDETF  (New  York,  NY; 
Houston,  TX;  Los  Angeles,  CA;  and 
Miami,  FL),  to  issue  orders  to  show 
cause  and  warrants  of  arrest.  These 
organizational  positions  cease  to  exist. 
The  Service  is  also  withdrawing 
authorization  for  the  Assistant 


Commissioner.  Refugees.  Asyliun  and 
Parole,  to  issue  orders  to  show  cause, 
because  this  organizational  position  no 
longer  exists. 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  upon  the 
"good  cause"  exception  foimd  at  5 
U.S.C.  553(b)(B).  The  reason  and  the 
necessity  for  immediate  implementation 
of  this  &ial  rule  is  as  follows:  This  is 
a  rule  of  agency  organization,  practice, 
or  procedure  and  does  not  include 
action  which  goes  beyond  formality  and 
substantially  affects  the  rights  of  those 
over  whom  the  agency  exercises 
authority. 

The  rule  will  not  have  a  significant 
economic  impact.  It  does  not  affect 
parties  that  are  small  entities. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  NaturaUzation  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
as  discussed  in  the  Supplemental 
section  of  this  doomient.   . 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  §  3{f). 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  8  CFR  Port  242 

Administrative  practice  and 
procedure.  Aliens,  Deportation. 

Accordingly,  part  242  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABIUTY  OF  ' 
AUENS  IN  THE  UNITED  STATES: 
APPREHENSION.  CUSTODY, 
HEARING.  AND  APPEAL 

1.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

AuOiority:  8  U.S.C.  1103, 1182, 1186a, 
12S1, 1252, 1252  note,  1252a,  12S2b,  1254, 
1362:  8  CFR  part  2. 

2.  Section  242.1.  paragraph  (a)  is 
revised  to  read  as  follows: 

§242.1    Order  to  show  cause  and  notice  of 
hearing. 

(a)  Conunencement.  Every  proceeding 
to  determine  the  deportability  of  an 
alien  in  the  United  States  is  commenced 
by  the  filing  of  an  order  to  show  cause 
with  the  Office  of  the  Immigration 
Judge,  except  for  an  alien  who  has  been 
admitted  to  the  United  States  under  the 
provisions  of  section  217  of  the  Act  and 
Part  217  of  this  chapter  other  than  such 
an  alien  who  has  appUed  for  asylum  in 
the  United  States,  hi  the  proceeding,  the 
alien  shall  be  known  as  Uie  respondent. 
Orders  to  show  cause  may  be  issued  by: 

(1)  District  directors  (except  foreign); 

(2)  Deputy  district  directors  (except 
foreign); 

(3)  Assistant  district  directors  for 
investigations; 

(4)  DNsputy  assistant  district  directors 
for  investigations; 

(5)  Assistant  district  directors  for 
deportation; 

(6)  Deputy  assistant  district  directors 
for  deportation; 

(7)  Assistant  district  directors  for 
examinations; 

(8)  Deputy  assistant  district  directors 
for  examinations; 

(9)  Officers  in  charge  (except  foreign); 

(10)  Assistant  officers  in  charge 
(except  foreign); 

(11)  Chief  patrol  agents; 

(12)  Deputy  chief  patrol  agents; 

(13)  Associate  chief  patrol  agents; 

(14)  Assistant  chief  patrol  agents; 

(15)  Patrol  agents  in  diarge; 

(16)  the  Assistant  Commissioner, 
Investigations; 

(17)  Service  center  directors; 

(18)  Supervisory  asyliun  officers;  or 

(19)  Institutional  Hearing  Program 
Directors. 

»        •        »        •        * 

3.  hi  §  242.2.  paragraph  (c)(1)  (i) 
through  (xvii)  is  revised  to  read  as 
follows: 

§242.2   Apprehension,  custody,  and 
detention. 

•        *       *        *       • 

(c)*  *  * 

(i)  District  directors  (except  foreign); 


(ii)  Deputy  district  directors  (except 
foreign); 

(iii)  Assistant  district  directore  for 
investigations; 

(iv)  Deputy  assistant  district  directora 
for  investigations; 

(v)  Assistant  district  directors  for 
deportation; 

(vi)  Deputy  assistant  district  directors 
for  deportation; 

(vii)  Assistant  district  directors  for 
examinations; 

(viii)  Deputy  assistant  district 
directors  for  examinations; 

(ix)  Officers  in  charge  (except  foreign); 

(x)  Assistant  officers  in  charge  (except 
foreign); 

(xi)  Chief  patrol  agents; 

(xii)  Deputy  chief  patrol  agents; 

(xiii)  Associate  chief  patrol  agents; 

(xiv)  Assistant  chief  patrol  agents; 

(xv)  Patrol  agents  in  charge; 

(xvi)  The  Assistant  Commissioner, 
Investigations;  or 

(xvii)  Institutional  Hearing  Program 
Directors. 
•        •        *        •        • 

Dated:  February  22, 1996. 
Doris  Meissner. 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  96-5176  Filed  3-5-96;  8:45  am] 
mLUNO  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-1] 

Removal  of  Class  D  and  E2  Airspace; 
Lawrencevilie,  QA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  withdrawal. 

SUMMARY:  This  action  withdraws  the 
final  rule  pubUshed  in  the  Federal 
Register  on  January  23, 1996,  with  an 
effective  date  of  April  25, 1996.  The  rule 
revoked  the  Class  D  and  E2  airspace  at 
Lawrencevilie,  GA.  The  planned 
opening  of  a  non-federal  control  tower 
at  the  Lawrenceville/Gwinnett  County- 
Briscoe  Field  Airport  was  delayed 
indefinitely  due  to  construction 
problems.  Therefore,  the  Class  D  and  E2 
airspace  was  not  necessary,  and  action 
was  undertaken  to  remove  this  airspace. 
However,  the  Gwinnett  County  Airport 
Authority  has  been  able  to  secure  a 
temporary  tower  until  the  permanent 
tower  can  be  completed.  TTierefore,  the 
Class  D  and  E2  airspace  will  be 
necessary,  and  action  to  revoke  this 
airspace  is  being  withdrawn. 


DATES:  The  withdrawal  is  effective 
March  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benny  L.  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPI.EMENTARY  INFORMATION: 

History 

Class  D  and  E2  airspace  at 
Lawrencevilie,  GA,  was  established  to 
support  the  planned  opening  of  a  non- 
federal control  tower  at  the 
Lawrenceville/Gwiimett  Coimty-Briscoe 
Field  Airport.  Due  to  construction 
problems,  the  opening  was  delayed 
indefinitely.  Therefore,  on  January  23, 
1996,  the  FAA  pubUshed  a  final  rule 
stating  that,  since  the  Class  D  and  E2 
airspace  was  not  necessary,  the  Class  D 
and  E2  airspace  in  the  vicinity  of  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport  was  being  revoked  (61  FR 
1705).  However,  the  Gwiimett  County 
Airport  Authority  has  been  able  to 
seciire  a  temporary  control  tower  until 
the  permanent  control  tower  can  be 
completed.  As  a  result,  the  Class  D  and 
E2  airspace  will  be  necessary.  TTierefore, 
the  action  to  revoke  the  Class  D  and  E2 
drspace  at  Lawrencevilie,  GA.  is  being 
writhdrawn. 

Conclusion 

In  consideration  of  the  action  taken  to 
provide  the  Lawrenceville/Gwinnett 
County-Briscoe  Field  Airport  with  a 
temporary  control  tower  until  the 
permanent  tower  is  completed,  action  to 
revoke  the  airspace  is  unnecessary. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Withdrawal  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  Airspace 
Docket  No.  96-ASO-l,  as  pubUshed  in 
the  Federal  Register  on  January  23, 
1996  (61  FR  1705),  is  hereby  withdrawrn. 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.G.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

Issued  in  College  Park,  Georgia,  on 
February  21, 1996. 
Benny  L.  McGlunery, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  96-5125  Filed  3-5-96;  8:45  ami 
BiLUNQ  CODE  4910-1»-M 
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DEPARTMBfT  OF  ENERGY 

Fedefii  Energy  Regulatory 
vominieeion 

18  CFR  Parte  201  and  284 

[Qoctal  No.  RMe5-«-001:  Order  No.  561- 

RavMona  to  Uniform  Syatem  of 
Aecounta,  Forma,  Stalementa,  and 
Reporting  Raquirementa  for  Neturai 
Oea  Companiee;  Order  on  Rehearing 

Issued  Psbniary  29. 1996. 

AQENCY:  Fedmal  Energy  Regulatory 

Coinmission. 

ACTION:  Final  Rule;  Order  on  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  issuing  an 
ordbr  oo  the  requests  for  rehearing  of 
Order  No.  581.  the  final  rule  amending 
the  Commission's  Uniform  System  of 
Accotuits,  its  forms,  and  its  reports  and 
statements  for  natural  gas  companies.  In 
the  final  rule,  the  Commission  sought  to 
simplify  and  streamline  its  requirements 
to  reduce  the  btirden  of  respondents. 
The  revisions  here  address  issues  raised 
and  clarificatitnis  requested  by  parties 
in  this  proceeding. 
DATES:  The  revised  regulations  will 
become  effective  April  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  J.  Yanoff.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202]  208-0708. 
SUPPLEMENTARY  MFORMATKM:  In 
addition  to  pubUshing  the  full  text  of 
this  document,  excluding  Appendices  A 
(Revised  Pages  of  FERC  Form  No.  2)  and 
B  (Revised  Pages  of  FERC  Form  No.  2- 
A)  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportimity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  at  888 
First  Street,  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  dociunents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800-856-3720  if 
dialing  long  distance.  To  access  CIPS. 
set  your  communications  software  to 
19200. 14400. 12000,  9600.  7200,  4800, 
2400.  or  1200  bps,  full  duplex,  no 
.parity.  8  data  bits,  and  1  stop  bit.  The 
full  text  of  this  dociunent  will  be 
available  on  OPS  indefinitely  in  ASCII 
and  WordPerfect  5.1  format.  The 
complete  text  on  diskette  in 


WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair:  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey,  and  Donald 
F.  Santa,  Jr. 

I.  Introduction 

On  September  28, 1995,  the  Federal 
Energy  Regulatory  Commission 
(Conmiission)  issued  Order  No.  581, 
amending  its  Uniform  System  of 
Accounts,  its  forms,  and  its  reports  and 
statements  for  natural  gas  companies. ' 
In  Order  No.  581,  the  Commission,  with 
respect  to  the  Uniform  System  of 
Accounts,  addressed  the  treatment  of 
gas  in  vmdergroimd  storage  reservoirs 
and  in  pipelines,  and  of  revenues  and 
gas  supply  expenses,  eliminated  all 
accounts  for  Nonmajor  respondents,  and 
redesignated  accounts  used  only  by 
Major  respondents  for  use  by  all 
respondents.  The  Commission  also 
modified  various  forms,  reports,  and 
statements  in  an  effort  to  create 
documents  that  reflect  the  current 
regulatory  environment  of  imbundled 
pipeline  sales  for  resale  at  market-based 
prices  and  open-access  transportation  of 
natural  gas.  This  included  changes  to, 
and  deletions  from,  the  FERC  Form  No. 
11  (Form  No.  11),  "Natural  gas  pipeline 
company  monthly  statement,"  the  FERC 
Form  No.  2  (Form  No.  2),  "Annual 
report  of  Major  natural  gas  companies," 
and  the  FERC  Form  No.  2-A  (Form  No. 
2-A).  "Annual  report  of  Nonmajor 
natural  gas  companies." 

The  Commission  also  sought  to 
simplify  and  streamline  its  requirements 
to  reduce  the  burden  on  respondents. 
Hence,  the  Commission  eliminated 
certain  reporting  requirements  (as  well 
as  a  few  non-reporting  requirements) 
that  were  outdated  or  nonessential  in 
light  of  current  regulation,  or  were 
duplicative  of  other  reporting 
requirements.  This  included  the 
deletion  of  the  Form  No.  8, 
"Underground  Gas  Storage  Report."  At 
the  same  time,  the  Commission  imposed 


'  Revisions  to  Uniform  System  of  Accounts, 
Forms,  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies,  60  FR  53019  (October  U, 
1995),  n  FERC  Stats,  k  Regs.  1 20.000  et  seq.  (1995) 
(regulatory  text),  m  FERC  Stats.  &  Regs.  1 31,026 
(1995)  (preamble).  This  order  on  rehearing  is  a 
companion  to  the  order  on  rehearing,  issued 
concurrently  in  Docket  No.  RM95-3-001.  which 
concerned  amendments  to  the  form  and 
composition  of  interstate  natural  gas  pipeline  tariffs 
and  the  filing  of  rates  and  charges  for  the 
transportation  of  natural  gas.  See  Filing 
Requirements  for  Interstate  Natural  Gas  Company 
Rate  Schedules  and  Tariffs,  Order  No.  582,  60  FR 
52960  (October  11.  1995). 


new  reporting  requirements,  too.  most 
notably,  the  electronic  Index  of 
Customers. 

All  of  the  revisions,  especially  of 
Form  No.  2.  were  designed  to  provide 
financial,  rate,  and  statistical 
information  on  transactions  that  is  more 
useful  than  what  is  nureiitly  available 
to  regulatory  agencies  and  other  users  of 
the  financial  statements  and  reports  of 
natiual  gas  companies. 

ANR  Pipeline  Company  and  Colorado 
Interstate  Gas  Company  (ANR/CIG). 
jointly,  and  the  National  Registry  of 
Capacity  Rights.  Inc.  (Registry)  request 
rehearing  of  Order  No.  581.  ^  Coliunbia 
Gas  Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
(collectively.  Columbia)  also  request 
rehearing,  but  do  so  alternatively,  if  the 
Commission  does  not  clarify  Order  No. 
581  as  they  request.  The  Interstate 
Natural  Gas  Association  of  America 
(INGAA).  the  Natural  Gas  Supply 
Association  (NCSA),  and  the  PEC 
Pipeline  Group '  each  filed  a  request  for 
clarification  of  Order  No.  581. 

Generally,  the  issues  raised  and 
clarifications  requested  by  these  parties 
concern  Order  No.  581 's  holdings  with 
respect  to  storage  accounting  in  the 
Uniform  System  of  Accoimts,  the  lack  of 
receipt  and  delivery  point  information 
in  the  Index  of  Customers,  and  the 
disclosure  of  commercially  sensitive 
information  in  the  Index  of  Customers 
and  the  discount  rate  report.  In 
addition,  Louis  Dreyfus  Energy  Corp. 
(Louis  Dreyfus)  filed  a  petition  for 
reconsideration  of  Order  No.  581 's 
elimination  of  the  Form  No.  8. 

This  order  grants  in  part,  and  denies 
in  part,  the  rehearing  requests,  denies 
Louis  Dreyfus'  petition  for 
reconsideration,  and  clarifies  Order  No. 
581. 

n.  Uniform  S3rstem  of  Accounts 

A.  Storage  Accounting 

1.  Accoimting  for  Use  of  System  Gas 
Under  Fixed  Asset  Model ' 

ANR/QG  request  rehearing  with 
respect  to  the  Commission's  treatment 
of  new  Account  117.4.  "Gas  Owed  to 
System  Gas."  In  the  final  rule,  the 
Commission  permitted  pipeUnes  to 
accoimt  for  system  gas  using  either  the 
inventory  method  or  the  fixed  asset 
method.  For  pipelines  using  the  fixed 
asset  method,  the  Commission  adopted 
accounting  provisions  which  require 
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>  ANR/aC's  request  is  titled  "Request  for 
Rehearing  and  Clarification." 

'The  "PEC  Pipeline  Group"  refers,  collectively, 
to  Panhandle  Eaistem  Pipe  Line  Company, 
Trunkline  Gas  Company,  Texas  Eastern 
Transmission  Corporation,  and  Algonquin  Gas  ' 
Transmission  Company. 


that  fatuie  encroachments  on  system 
gas,  resulting  from  transportation 
imbalances,  no-notice  transportation, 
and  other  operational  needs,  be  credited 
to  Account  117.4  at  the  then-current 
market  price  of  gas.  with  a 
corresponding  charge  to  Account  808.1, 
"Gas  Withdrawn  From  Storage-Debit." 
The  Commission  stated  that  if  the 
volumes  withdrawn  are  used  to  meet 
transportation  imbalances.  Account  806, 
"Exchange  Gas,"  will  be  credited  and 
Account  174,  "Miscellaneous  Current 
and  Accrued  Assets,"  will  be  debited 
simultaneously  with  the  entries  to  the 
system  gas  accotmt.  * 

ANR^G  argue  that  this  accounting 
treatment  will  result  in  a  fluctuating 
balance  for  Account  117  (the  sum  of 
Accounts  117.1, 117.2, 117.3,  and 
117.4),  which  is  designated  as  a  fixed 
asset.  In  order  to  treat  the  balance  in 
Accoimt  117  as  a  fixed  asset,  and 
prevent  potential  monthly  fluctuations, 
which  ANR/CIG  assert  is  inconsistent 
with  the  nattu«  of  a  fixed  asset,  ANR/ 
CIG  urge  the  Commission  to  establish  an 
additional  contra  accoimt  within  Ae 
Accoimt  117  series,  instead  of  using  the 
current  asset  Accoimt  174. 

The  Commission  will  not  adopt  ANR/ 
CIG's  suggestion  for  the  following 
reason.  Although  the  receivable  may 
have  originally  been  generated  by  the 
encroachment  of  system  gas,  the 
settlement  of  the  receivable  is  not 
dependent  on  the  replacement  of  the 
system  gas  volumes.  For  example,  a 
customer  may  "cash-out"  his  receivable 
with  the  pipeline  in  one  month,  while 
the  pipeline  replaces  the  volumes  into 
storage  in  another  month.  The  amount 
of  the  receivable  may  also  differ  from 
the  amount  of  the  encroachment  if,  e.g., 
the  pipeline  revalues  its  encroachments. 
Because  of  the  lack  of  one-to-one 
correspondence  between  the  receivable 
and  the  replacement  of  the 
encroachment  volumes,  the  Account 
117  series  would  become  misstated  if 
we  were  to  allow  recording  of  the 
receivable  within  them.  It  would  also 
not  be  appropriate  to  mix  one  type  of 
asset  (i.e.,  a  receivable)  with  a 
completely  diffierent  type  of  asset  (i.e., 
aystem  gas  volumes). 

2.  Losses  on  Settlement  of  Imbalances 

In  explaining  how  the  simplified 
recordkeeping  requirements  under  the 
fixed  asset  method  should  mitigate  CNG 
Transmission  Corporation's  concerns 
over  the  recordkeeping  required  to 
calculate  imbalance  gains  or  losses,  the 
Commission  stated: 

For  imbalances  in  which  the  pipeline  has 
delivered  more  than  the  shipper  injected  at 


the  receipt  point,  gains  (or  losses)  will  be  the 
difference  between  the  cash-out  price  and  the 
pipeline's  purchase  cost  of  replacement  gas 
volumes.  For  cashed-out  imbalances  in 
which  the  pipeline  has  delivered  less  than 
the  shipper  has  tendered  into  the  pipeline, 
the  gain  (or  loss)  will  be  the  difference 
between  the  cash-out  price  paid  by  the 
pipeline  and  the  current  price  of  volumes 
recorded  in  Account  117.4. ' 
INGAA  asserts  that  this  accounting 
treatment  assumes  that  all  pipelines  that 
elect  the  fixed  asset  model  use  a 
monthly  cash-out,  and  purchase 
replacement  volumes  concurrently. 
However,  INGAA  states  that  some 
pipelines  roll  imbalances  over  month- 
to-month  after  assigning  a  dollar  value 
to  the  imbalance,  and  that  pipelines  do 
not  necessarily  purchase  or  track 
replacement  volumes  on  a  transaction- 
by-transaction  basis. 

INGAA  argues  that  it  appears  that  the 
intended  accounting  treatment,  based 
on  other  statements  in  the  final  rule 
under  "Use  of  System  Gas,  Fixed  Asset 
Method,"*  and  on  the  Account  174  and 
242  definitions,  is  for  the  gain  or  loss  to 
equal  the  difference  between  the  cash 
out  (or  the  current  value  of  gas 
physically  received  or  delivered)  and 
the  imbalance  receivable  or  payable 
balance.  Therefore,  INGAA  requests  that 
the  Commistiion  modify  the  wording 
under  "Losses  on  Settlement  of 
Imbalances"  to  be  consistent  with  the 
intended  accounting. 

The  Commission  will  not  clarify 
Order  No.  581  as  requested  by  INGAA. 
The  final  rule  correctly  stated  that  the 
difference  between  the  cash-out  price 
and  the  pipeline's  purchase  costs  of 
replacement  gas  volumes  is  the  amount 
of  the  gain  or  loss  on  imbalances 
involving  cash-out  settlements.  Such 
gain  or  loss  consists  of  two  components: 
(1)  Gain  or  loss  on  the  settlement  of 
receivables/ payables  (i.e.,  the  difference 
between  the  recorded  amount  of  the 
receivable/payable  and  the  actual  cash- 
out  amount);  and  (2)  gain  or  loss  on  the 
difference  between  the  injection  price 
and  the  actual  cost  of  replacement  gas. 

Contrary  to  INGAA 's  assertion,  the 
accounting  requirements  for  storage 
imbalances  do  not  assume  that  all 
pipelines  settle  cash-outs  concurrently 
with  the  replacement  of  system  gas;  the 
prescribed  accounting  is  designed  to 
accommodate  different  cash-out 
settlement  dates  and  replacement  dates. 
For  example,  if  a  pipeline  recorded  a 
$100  imbalance  receivable  in  month 
one,  and  rolled  it  over  to  month  two,  in 
which  it  had  an  additional  $200 
imbalance  receivable,  it  could  settle  the 
$300  receivable  (or  any  part  of  it)  by 


*m  FERC  StaU.  ft  Reg*,  at  31,454-55. 
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debiting  cash  and  crediting  the 
receivable,  and  would  recognize  a  gain 
or  loss  on  the  difference  between  the 
recorded  amount  of  receivable  and  the 
settlement  amount.  If  the  pipeline 
replaced  the  gas  in  month  six,  it  would 
recognize  a  gain  or  loss  on  the 
difference  between  its  cost  of 
replacement  gas  and  the  accounting 
vsdue  of  the  storage  injection.  The  gain 
or  loss  on  the  settlement  of  the 
receivable  and  the  replacement  activity 
would  be  reflected  in  the  gain  or  loss 
accounts  in  the  period  in  which  they 
occur.  There  would  be  no  tracking  of 
gains  or  losses  on  transactions  for 
individual  customers. 

3.  Pricing  of  Losses  of  System  Gas 

The  Commission  stated  in  Order  No. 
581  that,  under  the  fixed  asset  model, 
"losses  of  system  gas  should  be  priced 
at  the  same  rate  used  to  price 
withdrawals  in  the  month  in  which  the 
gas  loss  is  recognized  {i.e.,  the  current 
market  price  of  gas  available  to  the 
utihty)."  ■^  According  to  Columbia,  this 
is  appropriate  for  accounting  for  losses 
of  working  gas,  but  not  for  accounting 
for  losses  of  cushion  gas. 

In  support,  Columbia  argues  that 
losses  of  system  gas  often  occur  over 
long  periods  of  time,  and  are  recognized 
only  after  extensive  periods  of  analyses 
of  storage  fields.  A  pipeline  may  choose 
not  to  replace  cushion  gas  losses. 
Additionally,  Columbia  maintains  that 
in  instances  where  a  pipeline  accrues  a 
reserve  for  cushion  gas  losses,  it  would 
be  inappropriate  to  use  a  value  which 
differs  from  the  actual  cost  of  the  gas. 
Thus,  Columbia  requests  that  the 
Commission  clarify  that  losses  of 
cushion  gas  must  be  recorded  at  book 
value,  not  at  the  present  market  value, 
or  in  the  alternative,  grant  rehearing  on 
this  issue. 

Columbia  also  reiterates  its 
recommendation  in  its  initial  comments 
that  the  Commission  add  another 
subaccount  or  provision  to  Account 
117.1  to  allow  for  recognition  of 
extraordinary  gas  storage  losses  as  a 
reduction  of  the  asset  which  has 
incurred  the  loss.  Columbia  states  that 
the  Commission  did  not  address  this 
issue  in  the  final  rule,  and  therefore, 
requests  rehearing. 

The  Commission  will  not  clarify 
Order  No.  581  to  permit  losses  of 
cushion  gas  to  be  recorded  at  book 
value.  Under  the  fixed  asset  model, 
losses  of  both  working  gas  and  cushion 
gas  are  accounted  for  in  the  same 
manner— Account  117.4  is  credited  (and 
Account  823  is  charged)  with  the 
current  market  value  of  the  lost  gas.  The 
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underlying  presumption  is  that  aU 
encioachments  of  system  gas  (including 
gu  losses)  will  be  replaced  in  order  to 
maintain  authorized  System  gas  levels. 
However,  the  Commission  will  grant 
lehearing,  in  part,  and  allow  pipelines 
to  credit  the  system  gas  accounts  (i.e.. 
Account  117.1  or  117.2)  directly  with 
the  historical  cost  of  the  decrease  in 
authorized  sjrstem  gas  volumes  in  the 
unusual  situation  where  a  pipeline 
determines,  and  the  Commission 
authorizes,  a  decrease  in  system  gas 
volumes  (due  to,  for  example, 
extraordinary  straage  losses,  changes  in 
system  operational  needs,  etc.).  The 
Commission  does  not  believe  that  it  is 
necessary,  though,  to  create  a  separate 
subaccount  \mdet  Account  117,  or 
include  another  provision  in  the 
legulationa  to  accommodate  these 
unusual  occurrences.  Because 
Commission  approval  is  reqiiired  to 
change  authorized  system  gas  levels,  a 
pipeline  should  not  record  permanent 
reductions  in  authorized  system  gas 
volumes  prior  to  receiving  Commission 
approval.  Instead,  prior  to  receiving 
Commission  approval,  a  pipeline  should 
credit  Accoimt  117.4  witn  die  market 
value  of  the  losses. 

4.  Use  of  Customer-Owned  Storage 
Quantities  for  Balancing 

In  Coltmibia's  comments  to  the  NOPR, 
Columbia  sought  confirmation  that 
entries  to  Accoimt  117.4  to  record 
encroachments  by  customers  resulting 
from  imbalances,  no-notice 
transportation,  and  other  operational 
needs  should  be  made  only  after 
Columbia  has  exhausted  other  options 
for  resolving  the  encroachments,  such  as 
using  customer-owned  storage 
quantities.  Coltunbia  stated  that 
Account  117.4  should  be  used  only  after 
the  balance  of  all  customer  gas  has  been 
withdrawn,  and  the  only  remaining  gas 
belongs  to  the  pipeline.  In  Order  No. 
581,  the  Commission  responded: 

Columbia  is  permitted  to  boirow  the  gas 
from  (torage  becatue  of  an  arrangement 
bstvraen  Columbia  and  its  customers  that, 
consistent  with  Columbia's  tariff,  allows 
Columbia  to  use  its  customer's  gas  for 
balancing  purposes.  Thus,  Columbia  and  any 
other  similarly  situated  pipeline  would 
record  amounts  in  Account  117.4  only  after 
custraner  gas  available  to  the  utility  for 
system  balancing  piuposes  has  been 
vdiausted.  This  accoimting  is  appropriate 
becauae  the  pipeline  is  using  its  customers' 
gM  to  meet  imbalances  on  its  transportation 
S3wtem.* 

Columbia  now  requests  clarification 
that  the  Commission's  holding  in  Order 
No.  581  with  respect  to  the  use  of 
customer  gas  for  storage  withdrawals. 


above,  will  not  require  Columbia  to 
make  revisions  to  its  present  tariff.  It 
states  that  the  Commission's  language 
could  be  interpreted  to  require  that 
Columbia's  present  accounting 
methodology  for  gas  imbalances  be 
conditioned  upon  specific  tariff 
provisions.  Columbia  further  states  that 
the  storage  accounting  it  employs  is 
based  upon  its  system  operations  as 
reviewed  and  accepted  by  the 
Commission  in  its  restnictiuing 
proceeding.  Thus,  Columbia  seeks 
confirmation  that  Order  No.  581 
approved  its  storage  accounting,  and 
was  not  intended  to  require  Columbia  to 
revise  its  current  tariff. 

Order  No.  581  allows  Columbia,  and 
similarly  situated  pipelines,  to 
recognize  that  gas  borrowed  firom 
storage  (to  the  extent  that  there  is 
customer  gas  in  storage)  to  meet 
imbalances  belongs  to  the  storage 
customers.  This  recognition  is 
permissible  where  there  are 
arrangements  between  the  pi]}eline  and 
its  customer(s),  consistent  with  the 
pipeline's  tariff,  that  permit  the  pipeline 
to  use  its  customer's  gas  for  balancing 
purposes.  In  Columbia's  case,  Rate 
Schedule  FSS  specifically  provides  for 
customers'  storage  to  be  used  for 
extinguishing  imbalances  arising  imder 
the  customera'  various  service 
agreements: 

Buyer's  FSS  Inventory  under  this  Rate 
Schedule  shall  be  increased  or  decreased  by 
any  actual  imbalances  (actual  receipts 
compared  to  actual  deliveries)  created  under 
any  other  Service  Agreement(s)  Buyer  has 
with  Seller  and  the  imbalance  shall  be 
removed  from  such  other  Service 
Agreement(s).  Such  increase  or  decrease  shall 
be  deemed  to  be  a  storage  injection  or 
withdrawal  under  Buyer's  FSS  Service 
Agreement.' 

It  was  this  and  similar  provisions  in 
Columbia's  tariff  which  prompted  the 
Commission's  response  in  Order  No. 
581. 

However,  we  clarify  that  where  the 
pipeline's  retained  system  gas  is  used 
for  balancing,  no-notice  service,  or  other 
uses  associated  with  maihtaining 
efficient  transmission  operations, 
entries  to  Account  No.  117.4  are 
necessary.  Columbia's  tariff  contains 
two  rate  schedules,  Rate  Schedules  NTS 
and  SIT,  which  rely  on  Columbia's 
retained  storage.'" 

Further,  in  me  restructuring 
proceeding,  Columbia  asserted  that 
retained  storage  would  be  used  for 
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balancing  purposes.  As  described  by  the 
Commission: 

Columbia  avers  the  allocation  of  retained 
storage  costs  to  FTS  service  is  appropriate  to 
recognize  the  use  of  storage  for  operational 
balancing  agreements  (OBAs)  with  upstream 
pipelines.  Columbia  also  argues  its  retained 
storage  handles  the  hourly  swings  of 
customers  and  imbalances  within  tolerance 
levels.  Allocation  of  retained  storage  costs 
thus  recognizes  system  balancing  for  all 
services." 

Therefore,  Columbia  (and  any 
similarly  situated  pipeline)  must 
comply  with  the  appUcable  Uniform 
System  of  Accounts  instructions  for 
recording  system  gas  injections  and 
withdrawals  whenever  it  uses  its  own 
system  gas  for  balancing,  no-notice,  or 
other  uses  associated  with  maintaining 
efficient  transmission  operations. 

Columbia  additionally  asks  the 
Commission,  assuming  arguendo,  that 
the  Commission  finds  that  storage 
encroachments  by  customera  must  be 
recorded  in  Account  No.  117.4  before  all 
customer  gas  has  been  physically 
withdrawn,  to  expand  the  instructions 
ii),  Account  117.4  to  address  the 
accounting  treatment  of  gas  resulting 
from  a  net  overtender  position  (i.e., 
when  shippera  put  more  gas  into  the 
system  than  they  take  out).  Columbia 
seeks  clarification  of  the  accounting 
entries  required  when  customera  are  in 
an  overtendered  position,  which 
physically  requires  an  injection  of  gas 
into  storage.  ' 

The  Commission  believes  that 
overtendered  gas  should  be  treated  the 
same  as  customer  contract  gas 
physically  held  by  the  pipeline.  That  is, 
records  of  stored  volumes  should  be 
maintained,  but  no  formal  accoimting 
recognition  of  dollar  amounts  should  be 
given  to  the  overtendered  volumes. 

5.  Conforming  Corrections  to  Regulation 
Text 

Several  parties  have  identified 
instances  in  which  the  findings  and 
rulings  of  the  Commission,  as  described 
in  Order  No.  581,  are  not  reflected  in  the 
text  of  the  new  regulations.  In  those 
instances,  discussed  below,  the  parties 
maintain  that  the  Part  201  regulations 
need  to  be  amended  accordingly.  Also 
identified  below  are  minor 
typographical  errora. 

INGAA  and  the  PEC  Pipeline  Group 
state  that  the  use  of  Account  117.2  to 
credit  withdrawals  of  storage  gas  imder 
the  inventory  method,  as  permitted  by 
Order  No.  581,  is  not  specified  in  the 
instructions  for  Account  808.  The 
Commission  will  conform  the 
instructions  for  Accoimt  808.1,  Gas 


Withdrawn  fi^m  storage-Debit,  and 
Account  808.2,  Gas  Injected  into 
storage-Credit,  to  reflect  withdrawals 
and  injections  of  gas  imder  the 
inventory  method  of  accounting. 

INGAA  states  that  the  changes  in  the 
final  rule  that  explicitly  require  that 
storage  losses  be  charged  to  Account 
823  are  not  reflected  in  the  Part  201 
instructions.  The  Commission  will 
modify  the  instructions  to  the  text  of 
Account  823,  Gas  Losses,  and  the 
Special  Instructions  to  Accounts  117.1, 
117.2  and  117.3,  to  require  losses  of  gas 
stored  in  underground  reservoire  to  be 
charged  to  Account  823. 

INGAA  and  the  PEC  Pipeline  Group 
state  that  in  the  Special  Instructions  to 
Accounts  117.1, 117.2,  andll7.3,  (b) 
Fixed  Asset  Method,  the  firat  sentence 
of  the  fourth  paragraph  is  incomplete, 
and  should  be  revised  to:  "When 
replacement  of  the  gas  is  made,  the 
amoimt  carried  in  Accoimt  117.4  for 
such  volumes  must  be  cleared  with  an 
offsetting  entry  to  Account  808.2."  The 
Commission  agrees,  and  will  revise  the 
instruction  accordingly. 

INGAA  and  the  PEC  Pipeline  Group 
state  that  the  last  sentence  of  the 
instructions  to  Accoimt  117.4,  Gas 
Owed  to  System  Gas,  must  be  corrected 
by  changing  the  word  "revolve"  to 
"revalue".  The  Commission  agrees  and 
will  revise  the  instruction  accordingly. 

B.  Shipper-Supplied  Gas 

1.  Recordkeeping 

In  Order  No.  581,  the  Commission 
revised  the  recordkeeping  requirements 
for  shipper-supplied  fiiel  to  require 
records  to  be  maintained  and  readily 
available  for  shipper-supplied  gas  on  a 
rate  schedule  and  zone  basis. '^  INGAA 
requests  that  the  Commission  clarify 
that  for  companies  that  calculate 
shipper-supplied  fuel  based  on 
delivered  volumes,  the  accounts  of 
retained  fuel  and  unaccounted-for 
volumes  be  maintained  on  the  basis  of 
gas  delivered,  rather  than  gas  received. 

The  Commission  clarifies  that  it  is 
permissible  to  maintain  records  of 
shipper-supplied  gas  on  the  basis  of  gas 
delivered  or  gas  received,  as  appropriate 
in  the  circumstances. 

2.  Conforming  Changes  to  Regulation 
Text 

According  to  NCSA,  Order  No.  581  . 
states  that  "the  value  of  gas  received 
from  shippera  under  tariff  allowances 
that  is  not  consumed  in  operations  nor 
returnable  to  customera  through  rate 
tracking  mechanisms  shall  be  credited 
to  Account  495,  Other  Gas  Revenues 


and  charged  to  Account  805."  '-^ 
However,  NCSA  states  that  this 
language  does  not  appear  in  the  revised 
regulations.  NGSA  requests  that  the 
Commission  clarify  this  matter  by 
including  a  statement  in  the  regulations 
which  explicitly  requires  such 
accounting  treatment. 

The  Commission  will  add  a  new 
paragraph  to  the  text  of  Account  805. 
Other  gas  purchases,  to  address  the 
treatment  of  retained  shipper-supplied 
gas. 

C.  Revenues 

In  Order  No.  581.  the  Commission 
modified  the  accounting  treatment  it 
had  proposed  for  gains  and  losses  on 
imbalance  transactions,  in  instances 
where  a  pipeline's  tariff  requires  such 
gains  and  losses  to  be  passed  along  to 
customers.  Rather  than  requiring  a  gain 
or  loss  to  be  initially  recorded  in 
Accounts  495  or  813.  respectively,  the 
Commission  stated  that  it  would  require 
pipelines  to  record  the  gain  or  loss  on 
imbalances  directly  in  Account  254. 
Other  Regulatory  Liabilities,  or  Account 
182.3,  Other  Regulatory  Assets,  as 
appropriate.'* 

INGAA  and  the  PEC  Pipeline  Group' 
argue  that  the  corresponding 
instructions  do  not  appear  in  Account 
174  of  the  Balance  Sheet  Accounts;  they 
state  that  Account  174  only  includes 
instructions  to  record  all  gains  and 
losses  from  balancing  transactions  in 
Accounts  495  and  813,  respectively. 
INGAA  and  the  PEC  Pipeline  Group 
request  that  the  Commission  clarify  the 
regulations  to  reflect  its  decision  to 
record  certain  gains  and  losses  bom 
imbalance  transactions  in  the  deferred 
accounts.  Account  254  and  Account 
182.3,  respectively. 

The  Commission  will  not  clarify  the 
regulations  as  requested  by  the  parties. 
Because  the  Uniform  System  of 
Accounts  already  provides  instructions 
for  accounting  for  regulatory  assets  and 
liabilities,^*  the  Commission  believes 
that  it  is  uimecessary  to  modify  the  text 
of  Accounts  174,  Miscellaneous  Current 
and  Accrued  Assets,  and  Account  242. 
Miscellaneous  Current  and  Accrued 
Liabilities,  to  specifically  address 
regulatory  assets  and  liabilities  related 
to  imbalances.  As  with  any  revenue, 
expense,  gain,  or  loss  that  would  have 
been  included  in  net  income 
determinations  in  one  period  under  the 
general  requirements  of  the  Uniform 
System  of  Accounts  were  it  not  for  the 
probability  that  such  items  would  be 


included  in  a  different  period  for 
ratemaking  purposes  (or.  in  the  case  of 
regulatory  UabiliUes,  would  be  required 
to  be  refunded). 1^  imbalance  gains  and 
losses  to  be  collected  from  or  returned 
to  customers  in  future  rates  must  be 
accounted  for  as  regulatory  assets  and 
liabilities  in  accordance  with  Definition 
No.  31,  and  the  instructions  to  Accounts 
182.3  and  254  of  the  Uniform  System  of 
Accounts. 

D.  Gas  Supply  Expenses 

In  Order  No.  581,  the  Commission 
found  that  the  amounts  recorded  in 
Account  806,  Exchange  Gas.  should  be 
based  on  the  measurement  attribute  of 
the  gas  received  or  delivered  in  the 
exchange.'"'  INGAA  and  the  PEC 
Pipeline  Group  maintain  that  the 
instructions  in  the  final  rule  for 
recording  the  amounts  in  Account  806 
do  not  appear  in  the  Account  806 
regulations.  They  assert  that  in  the  final 
rule,  the  Commission  properly  stated 
that  if  a  company  is  using  the  inventory 
method,  and  the  gas  delivered  in  an 
exchange  has  been  priced  on  a  historical 
cost  basis,  the  costs  to  be  recorded  in 
Account  806  would  be  based  on  the 
historical  cost  of  the  gas.  The  parties 
state  that  the  text  of  the  Account  806 
regulation  states  that  "costs  are  to  be 
determined  from  the  current  market 
price  of  gas  at  the  time  gas  is  tendered 
for  trfuisportation,"  reflecting  a 
pipeline's  use  of  only  the  fixed  asset 
method.  Therefore.  INGAA  and  the  PEC 
Pipeline  Group  ask  that  the  regulations 
for  Account  806  be  clarified  to  reflect 
the  appropriate  accounting  for  both  the 
fixed  asset  and  the  inventory  method. 

The  Commission  will  modify  the  text 
of  Account  806  to  reflect  the  use  of  the 
inventory  method,  as  well  as  the  use  of 
the  fixed  asset  method. 

The  PEC  Pipeline  Group  states  in 
Order  No.  581.  the  Commission  adopted 
Panhandle  Eastern  Pipeline  Company's 
suggestion  to  move  the  detailed 
recordkeeping  requirements  for  cash-out 
transactions  to  other  accounts."*  The 
PEC  Pipeline  Group  argues  that 
paragraph  B  of  the  Part  201  instructions 
for  Account  806,  establishing  the 
recordkeeping  requirement,  should  be 
deleted,  and  the  detailed  recordkeeping 
requirements  for  all  balancing 
transactions  should  be  moved  to  other 
accounts  [i.e..  Account  174, 
Miscellaneous  Current  and  Accrued 
Assets,  and  Account  242,  Miscellaneous 
Current  and  Accrued  Liabilities). 


■  64  FERC  1  61.060  at  61.528  (1993). 


12  m  FERC  SUU.  &  Regs,  at  31.463. 


"W.  at  31,461. 
"/d.  at  31,464-65. 

"  See  Definition  No.  31  of  the  Uniform  System 
of  Accounts,  18  C.F.R.  Part  201  (1995). 


Id. 


"This  defines  "reguiatorv  a&sels  and  liabilities.' 
/. 

I'm  FERC  Stats,  h  ReRS  at  31  466 
>*ld. 
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In  response  to  Panhandle's  comments 
on  the  NOPR.  the  Commission  reduced 
the  level  of  recordkeeping  requirements, 
and  moved  the  instructions  for 
accounting  for  settlement  of  imbalance 
receivables  and  payables  from  Account 
806  to  Accounts  174  and  242. 
respectively.  Included  in  the  new 
Paragraph  B  of  the  instructions  to 
Accounts  174  and  242  is  a  requirement 
that  pipelines  maintain  for  each  party 
entering  gas  exchange,  load  balancing, 
or  no-notice  transportation  transactions, 
the  quantity  and  cost  of  gas  delivered 
and  received.  This  is  the  same 
requirement  as  now  appears  in 
paragraph  B  of  Account  806.  Therefore, 
to  avoid  unnecessary  duplication,  the 
Commission  will  delete  paragraph  B  of 
Account  806.  as  requested  by  the  PEC 
Pipeline  Group. 

m.  Form  Noe.  2  and  2-A 

Only  one  corrective  change  to  the 
Form  No.  2  was  requested  by  the 
parties.  INGAA  and  the  PEC  Pipeline 
Group  note  that  on  page  220,  in  Column 
(e)  for  Account  117.4.  lines  2  and  3 
should  not  be  blacked  out.  Similarly, 
INGAA  states  that  lines  2  and  3  in  ' 
Column  (b)  for  Account  117.1  also 
should  not  be  blacked  out.  INGAA  states 
that  if  a  pipeline  is  using  the  fixed  asset 
method,  it  will  show  entries  in  both 
Account  117.1  and  Accoimt  117.4  for 
contra  accounts  Gas  Delivered  to 
Storage  (line  2)  and  Gas  Withdrawn 
From  Storage  (line  3).  The  Commission 
agrees  that  those  lines  should  not  be 
blacked  out,  and  will  delete  the  shading 
from  those  lines. 

The  Commission  has  identified 
several  other  editorial,  typographical, 
and  conforming  changes  that  must  be 
made  to  the  Form  No.  2,  and  where 
applicable,  to  the  Form  No.  2-A,  also, 
lliese  changes  are  listed  below,  and 
appear  in  the  revised  pages  of  the  forms 
in  Appendices  A  and  B  ■'  to  this  order: 

General  Information — Page  i 

In  section  III,  paragraph  (b).  the 
second  sentence  of  the  parenthetical  is 
revised  to  read:  "Indicate  by  checking 
the  appropriate  box  on  page  3,  *  •  *  ." 

In  section  DI,  paragraph  (c](i),  the 
word  "aspects"  is  revised  to  "respects." 

General  Information — Page  ii 

In  section  m.  paragraph  (c)(ii],  the 
pages  referring  to  schedule  "Statement 
of  Income"  are  revised  to  "114-116," 
and  the  page  referring  to  schedule 
"Notes  to  Financial  Statements"  are 
revised  to  "122." 


'*TheM  Appendices  are  ao<  being.publUbed  in 
tbe  F*da«l  Kegiitar.  but  are  available  from  the 
Commistion's  Public  Reference  Room. 


In  section  DI,  paragraph  (d),  the  word 
"Branch"  is  added  to  the  end  of  the 
phrase  "Public  Reference  and  Files 
Maintenance." 

General  Instructions — Page  iii 

In  section  IV,  paragraph  (b),  the 
Commission  is  omitting  the  reference  to 
page  4. 

List  of  Schedules  (Natural  Gas 
Company) — Page  3 

In  Column  (a),  imder  Income  Account 
Supporting  Schedules,  the  word 
"Other"  in  the  second  and  third  lines  is 
revised  to  "Others."  In  addition  in 
Column  (a),  under  Common  Section,  the 
page  reference  for  Distribution  of 
Salaries  and  Wages  is  revised  to  "354- 
355." 

Comparative  Balance  Sheet  (Assets  and 
Other  Debits)— Page  110 

The  page  niunber  reference  of  200- 
201  on  line  1  is  moved  to  line  3.  The 
page  number  reference  of  221  on  lines 
17  and  18  is  eliminated.  In  addition, 
line  21  is  revised  to  read:  "(For  Cost  of 
Account  123.1  See  Footnote  Page  224. 
line  40)." 

Statement  of  Income  for  the  Year — Page 
116 

The  account  titles  on  lines  29  through 
34  are  indented. 

Statement  of  Retained  Earnings  for  the 
Year— Pages  118-119 

On  page  118,  Columns  (b),  (c),  and  (d) 
for  the  account  title 
"UNAPPROPRIATED  RETAINED 
EARNINGS,"  and  on  lines  2  and  3,  are 
shaded. 

On  page  119,  Column  (b),  "Contra 
Primary  Account  Affected,"  is 
eliminated  for  all  lines. 

Notes  to  Financial  Statements — Page 
122 

The  Conunission  is  modifying 
instruction  9  to  require  explanation  for 
only  those  significant  changes  in 
accounting  methods  made  during  the 
"year  which  had  an  effect  on  net  income. 

Gas  Plant  in  Service  (Accounts  101,102, 
103,  and  106)— Pages  204-209 

On  page  204,  the  Commission  is 
adding  instructions  to  each  line 
showing  a  total  [i.e.,  lines  5  and  26), 
instructions  to  total  the  applicable  lines. 
The  Commission  is  also  shading 
Columns  (b)  and  (c)  on  line  27. 

On  page  205,  the  Commission  is 
adding  shading  to  all  columns  of  line 
27. 

On  page  206,  the  Commission  is 
adding  to  each  line  showing  a  total  [i.e., 
lines  36,  37.  39.  54,  65,  75.  and  76), 
instructions  to  total  the  applicable  lines. 


On  page  208,  the  Commission  is 
adding  to  each  line  showing  a  total  [i.e., 
lines  86, 102, 114, 116,  and  121), 
instructions  to  total  the  applicable  lines. 

On  page  209,  the  Commission  is 
removing  the  shading  on  line  119,  and 
adding  shading  to  Coliunn  (d)  on  line 
118. 

General  Description  of  Construction 
Overhead  Procedure— Page  218 

The  Commission  is  adding  the  word 
"the"  at  the  beginning  of  instruction 
1(a).  The  title  of  Column  (c),  "Capital 
Ratio,"  is  revised  to  read  "Capitalization 
Ratio."  In  addition,  the  Commission  is 
repositioning  the  parentheses  and 
brackets  in  the  formulas  listed  in  items 
2  and  3  to  correctly  present  the 
formiUas. 

Gas  Stored  (Accounts  117.1, 117.2, 
117.3,  117.4, 164.1. 164.2.  and  164.3}— 
Page  220 

In  addition  to  deleting  the  shading  on 
lines  2  and  3  of  Colimms  (b)  and  (e).  the 
Commission  is  deleting  the 
parenthetical  "(contra  account)"  from 
Unes  2  and  3  of  Colimm  (a),  and  is 
revising  the  parenthetical  on  the  last 
line  in  instruction  3,  to  read,  "(i.e.,  fixed 
asset  method  or  inventory  method)." 

Investments  in  Subsidiary  Companies 
(Account  123.1)— Page  224 

After  the  word  "Total"  on  line  40.  the 
Commission  is  adding  the  phrase  "Cost 

of  Account  123.1  $ "  to  Column 

(a),  and  the  word  "Total"  to  Column  (c). 

Other  Regulatory  Assets  (Account 
182.3)— Page  232 

The  title  of  Column  (d)  is  revised  to 
"Accoimt  Charged." 

Miscellaneous  Deferred  Debits  (Account 
186}— Page  233 

On  line  39,  the  Commission  is  adding 
shading  to  Columns  (c),  (d),  and  (e). 

IV.  Form  No.  8 

All  natural  gas  companies  operating 
an  underground  natural  gas  storage  field 
have  been  required  to  file  with  the 
Commission,  imder  section  260.11,  a 
monthly  report  of  its  storage  activities — 
the  Form  No.  8,  "Underground  Gas 
Storage  Report."  In  die  NOPR,  the 
Commission  stated  the  following,  with 
respect  to  both  section  260.11  and 
section  260.4  (prescribing  the  Form  No. 
14,  "Annual  Report  for  Importers  and 
Exporters  of  Natural  Gas"): 

"The  Commission  is  not  proposing  any 
substantive  changes  to  these  sections  in  this 
NOPR.  However,  the  Commission  is  seeking 
comments  on  whether  the  collection  of  the 
information  contained  in  these  fomis  by 
other  governmental  or  private  sources  l« 


currently  adequate,  making  the  collection  of 
the  same  information  in  these  Commission 
forms  unnecessary*" 

The  Commission  received  comments 
indicating  that  essentially  the  same 
storage  information  is  collected  by  the 
Department  of  Energy  (DOE)  in  the  more 
comprehensive  Form  ElA-191, 
"Undergrotind  Gas  Storage  Report."  In 
the  final  rule,  the  Commission 
determined  that  the  data  from  Form 
EIA-191  could  be  used  to  meet  the 
Commission's  requirements  for  storage 
data  in  lieu  of  the  Form  No.  8 
information,  and  therefore  eliminated 
the  requirement  to  file  Form  No.  8.  The 
Commission  held  that  elimination  of 
this  form  was  consistent  with  the 
overall  objective  of  the  rulemaking 
proceeding  to  eliminate  duplicative 
reporting  requirements. 

Louis  Dreyfus  has  filed  a  petition  for 
reconsideration  of  the  Commission's 
elimination  of  the  Form  No.  8.  Louis 
Dreyfus  maintains  that  the  ready 
availability  of  the  storage-related 
information  reported  on  Form  No.  8  is 
essential  to  the  continual  maturation  of 
the  primary  and  secondary  gas 
transmission  and  storage  markets  and  to 
improved  natural  gas  commodity  price 
discovery.  Louis  Dreyfus  argues  that  the 
Conunission  erred  in  eliminating  the 
Form  No.  8  both  on  substantive    - 
groimds,  asserting  that  there  is  no 
adequate  alternative  source  from  which 
to  obtain  the  storage  capacity  and 
inventory  data  in  the  Form  No.  8,  and 
on  procediu-al  groimds,  asserting  that 
the  Commission  failed  to  provide  notice 
that  it  might  eliminate  the  form. 

A.  Necessity  of  Form  No.  8 

Louis  Dreyfus  argues  that  the  Form 
ElA-191  is  not  an  exact  duplicate  of,  or 
adequate  substitute  for,  the  FERC  Form 
No.  8,  and  that  the  two  forms  differ 
radically  in  their  usefulness  to  the 
public  and  as  sources  of  information. 
Louis  Eheyfus  states  that  the 
information  filed  in  Form  ELA-191  is 
confidential  and  is  never  made  available 
to  the  public  on  a  company-by-company 
basis,  while  the  company-by-company 
information  contained  in  Form  No.  8  is 
made  public  within  a  few  weeks  of  its 
submission.  It  claims  that  only  after  a 
delay  is  aggregated  Form  ElA-191  data 
made  available  to  the  public,  and  that 
such  aggregated  data  is  insufficient  to 
meet  its  needs  as  a  natural  gas 
marketer.  2" 


Louis  Dreyfus  maintains  that  without 
timely  access  to  the  information 
reported  in  Form  No.  8,  market 
participants  will  be  hampered  in  their 
efforts  to  compete  fairly  in  natural  gas 
markets.  It  argues  that  marketers, 
particularly  those  not  affiliated  with 
storage-owning  pipelines,  must  be  able 
to  evaluate  the  state  of  storage  capacity 
and  storage  balances  in  pricing  their 
products.  It  claims  that  marketers 
lacking  the  data  formerly  collected  and 
made  publicly  available  through  Form  8 
will  be  at  a  disadvantage  to  marketers 
that  can  gain  access  to  storage-related 
information.Louis  Dreyfus  also  argues 
that  any  efforts  by  DOE  to  have  the 
confidentiality  requirements  of  Form 
ElA-191  removed,  which  the 
Conunission  endorsed  in  Order  No.  581, 
are  unlikely  to  succeed.  In  its  comments 
to  the  NOPR.DOE  stated  that  the 
opposition  to  having  the  confidentiality 
requirements  lifted  that  was  voiced 
when  DOE  attempted  to  do  so  in  1993, 
may  have  decreased  with  the 
implementation  of  Order  No.  636. 
However,  Louis  Dreyfus  argues  that  that 
opposition  was  based  on  the  position 
that  Order  No.  636  and  increased 
competition  were  the  precise  reasons 
why  data  on  storage  field  performance 
by  reservoir  must  not  be  made  public. 
Most  of  the  reporting  requirements 
under  review  in  this  rule  exist  in  large 
part  to  enable  the  Commission  to  carry 
out  its  regulatory  mission.  They  are 
intended  to  provide  the  Commission 
with  the  information  it  needs  to  conduct 
its  regulatory  review  activities. 
Accordingly,  one  of  the  Commission's 
main  goals  in  this  rulemaking 
proceeding  has  been  to  eliminate  filing 
requirements  that  may  be  unnecessary 
to  meet  the  Commission's  regulator}' 
responsibilities,  either  because  they  are 
duplicative,  or  outdated,  or  because  of 
other  reasons.  In  keeping  with  this  goal, 
the  Commission  determined  in  Order 
No.  581  that  Form  No.  8  and  Form  EIA- 
191  are  similar  enough  that  it  is 
unnecessary  for  both  DOE  and  the 
Commission  to  require  the  reporting  of 
the  information  contained  in  those 
forms.  The  Commission  further  found 
that  it  could  eliminate  Form  No.  8  and 


use  the  data  collected  in  Form  EIA-191 
to  meet  its  regulatory  needs. 

Moreover,  uie  Energy  Information 
Administration  (EIA),  within  EXDE,  is 
subject  to  a  statutory  obligation  to 
collect  and  publish  energy  information 
and  statistics. 22  The  information  that  is 
collected  by  the  EIA  must  be  "promptly 
provideldl"  to  other  offices  within  DOE 
when  requested. 2'  Thus,  the 
Commission  is  confident  that  it  will  be 
able  to  readily  obtain  the  storage  data  in 
Form  ELA-191  when  needed,  and 
therefore,  that  replacing  the  Form  No.  8 
data  collection  with  access  to  storage 
data  through  the  Form  EIA-191  will  be 
adequate  to  meet  the  Commission's 
needs. 

With  respect  to  Louis  Dreyfus'  needs, 
Louis  Dreyfus  complains  that  the  Form 
EIA-191  data  is  insufficient  for  its 
purposes  because  the  EIA  only  makes 
publicly  available  aggregated  storage 
data  from  the  Form  ELA-191  due  to  the 
confidentiality  restrictions,  and  because 
such  data  is  not  company-specific. 
However,  the  ELA  is  under  an 
obligation,  upon  request  to  "promptly 
(make)  available  to  the  public  in  a  form 
and  manner  easily  adaptable  for  public 
use"  the  information  that  it  collects. '* 
Louis  Dreyfus  is  fi«e  to  pursue  any 
changes  to  the  EIA's  publication  of  the 
EL\-191  data  with  the  EIA. 

B.  Adequacy  of  Notice  Provided 

Louis  Dreyfus  asks  that  the 
Commission  exercise  its  discretion  to 
reconsider  the  elimination  of  Form  No. 
8  in  hght  of  the  alleged  lack  of  notice 


»rv  FERC  SUts.  a  Regs.  1  32,512  at  33,017. 

2'  The  Form  No.  8  collects  monthly  pipeline 
storage  data  such  as  injections,  withdrawals,  and 
balances.  This  data  in  the  Form  No.  8  is  reported 
on  a  company-by-company  basis,  aggregating  all 
storage  fields  operated  by  a  company.  Reservoir 
capacity  and  ownership  is  reported  separately  by 


storage  field.  The  Form  EIA-191  collects  monthly 
data  on  the  location  and  operations  of  all  active 
underground  natural  gas  storage  fields,  such  as 
injections,  withdrawals,  base  gas,  working  gas,  and 
peak  day  withdrawals.  U  also  collects  annual  data 
on  the  capacity,  type  of  facility,  maximum 
deliverability,  and  pipelines  to  which  the  field  is 
connected.  Thus,  the  Form  EIA-191  is  more 
comprehensive,  and  collects  the  data  by  reservoir. 
However,  the  Form  EIA-191  is  subject  to  certain 
confidentiality  requirements,  and  therefore  is  not 
public  information.  DOE  does,  though,  aggregate  the 
Form  EIA-191  datf  by  geographical  jurisdiction, 
and  makes  that  aggregated  data  available  publicly. 


"  Section  205(a)(2)  of  the  Department  of  Energy 
Organization  Act  provides  that  the  Administrator  of 
EIA  shall  be  responsible  for  carrying  out  a  central 
comprehensive,  and  unified  energy  data  and 
information  program  which  will  collect,  evaluate, 
assemble,  analyze,  and  disseminate  data  and 
information  which  is  relevant  to  energy  resource 
reserves,  energy  production,  demand,  and 
technology,  and  related  economic  and  statistical 
information,  or  which  is  relevant  to  the  adequacy 
of  energy  resources  to  meet  demands  in  the  near 
and  longer  term  future  for  the  Nation's  economic 
and  social  needs. 

42  U.S.C.A.  §  7135(a)(2)  (1995). 

"Section  205(f)  states:  The  Administrator  shall. 
upon  request,  promptly  provide  any  information  or 
analysis  in  his  possession  pursuant  to  this  section 
to  any  other  administration,  commission,  or  office 
within  the  Department  which  such  administration, 
commission  or  office  determines  relates  to  the 
functions  of  such  administration,  commission,  or 
office. 

42  U.S.C.A.  §7135(0(1995). 

"Section  205(g)  of  the  Department  of  Energy 
Organization  Act  provides,  in  pertinent  part: 

'Information  collected  by  the  Energy  Information 
Administration  shall  be  cataloged  and.  upon 
request,  any  such  information  shall  be  promptly 
made  available  to  the  public  in  a  form  and  manner 
easily  adaptable  for  public  use,  except  that  this 
subsection  shall  not  require  disclosure  of  matters 
exempted  from  mandatory  disclosure  by  secticn 
552(b)  of  Title  5,  United  States  Code. 

42  U.S.C.A.  §  7135(g)  (1995). 


UMI 
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afforded  to  it.  Louis  Dreyfus  states  that 
the  CommisBioo  never  suggested  in  the 
NC^iR  that  it  ndght  eliminate  the  Fonn 
No.  8  filing  requirement,  but  rather 
"reassured  potentially  interested  parties 
that  the  Form  No.  8  reporting 
requirements  were  'not  on  the  table'  for 
elimination."  ^  Louis  Dreyfus  argues 
that  the  Commission's  Cailure  to  provide 
any  notice  of  the  possibility  that  it  could 
wholly  eliminate  the  Form  No.  8 
reporting  requirement,  or  to  provide  an 
adequate  comment  period  for  all 
interested  parties  to  express  their 
concerns  about  such  proposal,  violates 
the  provisions  of  Section  553  of  the 
Administrative  Procedure  Act  (APA),^* 
and  applicable  case  law.  As  a  remedy 
for  Order  No.  581 's  alleged  legal  error  in 
eliminating  the  Form  No.  8  without 
adequate  notice,  Louis  Dreyfus  argues 
that  the  Commission  must  reinstate  the 
Form  No.  8  reporting  requirements,  or 
in  the  alternative,  reopen  the  matter  by 
issuing  a  supplemental  notice  of 
proposed  rulemaking  that  proposes  the 
eliinination  of  Form  No.  8  and  invites 
comments  thereon. 

The  Conunission  denies  Louis 
Dreyfus'  request  for  reconsideration. 
The  primary  purpose  of  the  notice 
requirement  under  Section  553(b)  of  the 
APA  is  to  provide  an  opportunity  for  the 
public  to  participate  in  the  rulemaking 
process  through  a  commenting 
procedure.  The  purpose  of  section  553 
of  the  APA  has  been  met  by  the  notice 
given  in  the  NOPR  with  respect  to  the 
Form  No.  8.  While  the  Commission  did 
not  explicitly  propose  to  eliminate  the 
Form  No.  8,  the  notice  provided  was 
adequate  imder  the  APA  to  justify 
elimination  because  the  Commission 
expressly  invited  parties  to  comment  on 
whether  the  collection  of  the  Form  No. 
8  information  is  unnecessary.  In  so 
doing,  the  notice  raised  the  issue  of  the 
necMsity  and  continuing  existence  of 
the  Form  No.  8,  and  gave  interested 
parties  an  opport\mity  to  comment  on 
that  issue.  Given  the  goal  of  the 
rulemaking  proceeding  to  simplify  and 
streamline  its  regulations  to  reduce  the 
reporting  burden,  the  reasonable 
imphcation  from  the  Commission's 
invitation  for  comments  was  that  if 
commenters  advised  the  Commission 
that  the  collection  of  storage 
information  in  the  Form  No.  8  was 
unnecessary  because  the  collection  of 
the  same  iniformation  by  other  entities 
was  adequate,  the  Commission  would 
eliminate  the  Form  No.  8.  Thus,  the 


notice  did  indeed  raise  the  prospect  of 
a  potential  elimination  of  the  Form  No. 
8. 

The  notice  with  respect  to  the  Form 
8  was  also  adequate  imder  applicable 
case  law.  Louis  Dreyfus  argues  that 
courts  have  found  notice  of  an  adopted 
change  to  be  inadequate  in  cases  such 
as  this  one,  where  "there  were  major 
substantive  differences  between  the 
proposed  rule  and  the  rule  adopted."'' 
However,  substantive  differences 
between  a  proposed  and  final  rule  do 
not  always  invalidate  the  ftnal  rule  for 
lack  of  notice.  The  standard  generally 
invoked  by  the  courts  with  respect  to 
the  sufficiency  of  notice,  where  the  final 
rule  differs  from  the  proposed  rule,  is 
that  if  the  rule  finally  adopted  is  a 
"logical  outgrowth"  of,  or  is  "in 
character  with,"  the  proposed  rule,  the 
rulemaking  proceeding,  or  the 
comments  received,  a  second  notice  and 
comment  period  is  unnecessary,  and  the 
final  rule  will  not  be  invalidated.  2* 
However,  "if  the  final  rule  deviates  too 
sharply  fi-om  the  proposal,  affected 
parties  will  be  deprived  of  notice  and  an 
opportunity  to  respond  to  the 
proposal."  29 

In  this  case,  the  elimination  of  Form 
No.  8  as  an  unnecessary  reporting 
requirement  is  a  "logical  outgrovvth"  of, 
and  "in  character  with"  the  nature  of 
the  proposed  rule,  which  was  designed 
to  simplify  and  streamline  the 
Commission's  reporting  requirements  in 
an  effort  to  reduce  the  reporting  burden, 
as  well  as  with  the  comments  received. 


''Patition  ibr  Reconsideration  at  5. 

*  Section  S53(b)  of  the  APA  requires  that  an 
agmcy's  notice  of  proposed  rulemaking  provide 
"either  the  tcnns  or  substance  of  the  proposed  rule 
M  a  deacription  of  the  subjects  and  issues 
involved."  S  U.S.C  $553(b)(3)  (1994). 


"Chrysler  Corporation  v.  Dept  of  Transportation, 
515  F.2d  1053.  1061  (6th  Cir.  1975).  Louis  Dreyfus 
cites  other  cases,  as  well,  stressing  the  importance 
of  specificity  in  agency  notice.  See  Petition  for 
Reconsideration  at  4-5. 

"Shell  Oil  Company  v.  EPA.  950  F.2d  741.  750- 
51  (D.C  Cir.  1991)  (citations  omitted)  ("An  agency, 
of  course,  may  promulgate  flnal  rules  that  differ 
from  the  proposed  regulations.  To  avoid  'the 
absurdity  that  *   *   *  the  agency  can  learn  from  the 
comments  on  its  proposals  only  at  the  peril  of 
starting  a  new  procedural  round  of  commentary," 
we  have  held  that  final  rules  need  only  be  a  "logical 
outgrowth"  of  the  proposed  regulations."); 
Rybachek  v.  U.S.  EPA.  904  F.2d  1276. 1287-8S  (9th 
Cir.  1990)  ("ITjhe  fact  that  a  final  rule  varies  from 
a  proposal,  even  substantially,  does  not 
automatically  void  the  regulations.  Rather,  we  must 
determine  whether  the  *   *   *  final  rule  was  in 
character  with  the  original  proposal  and  a  logical 
outgrowth  of  the  notice  and  comments  received."); 
City  of  Stoughton,  Wisconsin  v.  U.S.  EPA,  S58  P.2d 
747,  753  (D.C.  Cir.  1988)  ("|Aln  agency  may 
promulgate  a  final  rule  that  differs  from  its 
proposed  rule  without  allowing  further  comment  if 
the  relevant  changes  are  a  'logical  outgrowth"  of  the 
proposed  rule  and  the  notice  and  comments  upon 
it."):  Natural  Resources  Defense  Council,  Inc.  v. 
U.S.  EPA,  824  F.2d  1258. 1283  (1st  Cir.  1987) 
(citations  omitted)  ("An  agency  can  make  even 
substantial  changes  from  the  proposed  version,  as 
long  as  the  final  changes  are  'in  character  with  the 
original  scheme'  and  a  'logical  outgrowth'  of  the 
noMce  anc*  comment."' 

^ Small  Refiner  Lead  Phase-Down  Task  Force  v. 
U.S.  EPA.  705  F.2d  506,  547  (D.C  Cir.  1983). 


In  the  NOPR.  the  Commission  proposed 
to  eliminate  niunerous  uimecessary 
reporting  requirements  because  they 
■wen  "outdated  or  nonessential  in  light 
of  current  regulation,  or  [were] 
dupUcative  of  other  reporting 
requirements."  ^  Thus,  the 
Commission's  action  taken  in 
eliminating  the  Form  No.  8  fell  within 
the  general  rubric,  or  "original  scheme" 
of  the  NOPR,  and  Louis  Dreyfus  should 
have  anticipated  that  elimination  of  the 
Form  No.  8  was  possible. 

Moreover,  in  determining  whether  a 
final  rule  is  a  "logical  outgrowth"  of  a 
proposed  rule,  "tihe  key  focus  is  on 
whether  the  purposes  of  notice  and 
comment  have  been  adequately 
served."  ^'  In  this  case,  parties  were 
given  an  adequate  opportunity  to 
comment  on  the  Form  No.  8, 
specifically  on  its  relationship  to  other 
sources  of  storage  information,  and  its 
necessity.  Five  parties  did,  in  fact, 
comment  in  favor  of  the  elimination  of 
the  Form  No.  8  reporting  requirement, 
indicating  that  they  imderstood  what 
was  being  proposed.  Louis  Dreyfus  had 
the  same  opportunity  to  comment  on 
the  retention  of  the  Form  No.  8,  but 
chose  to  ignore  the  Commission's 
request. 

Louis  Dreyfus  claims  that  it  relied  on 
the  Commission's  statement  that  it  was 
"not  proposing  any  substantive  changes 
to  [the  Form  No.  8]  in  this  NOPR."  It 
claims  that  such  reliance  is  the  reason 
it  failed  to  comment  prior  to  the  final 
rule,  and  the  reason  that  it  was  unaware 
of  the  Commission's  "surprise  repeal" 
of  the  Form  No.  8  in  time  to  file  a  timely 
rehearing  request.  ^^ 

That  statement  in  the  NOPR,  taken 
alone,  would  have  indicated  to  the 
public  that  no  substantive  changes 
would  appear  in  the  final  rule. 
However,  read  together  with  the  NOPR's 
invitation  for  comments  on  whether  the 
Form  No.  8  might  be  imnecessary,  the 
statement  put  the  public  on  notice  that 
the  Commission  was  contemplating 
eliminating  the  form;  the  soUcitation  for 
comments  following  the  statement 
conveyed  to  the  pubUc  that  the 
Commission  did  not  yet  have  enough 
information  upon  which  to  propose  the 
elimination  of  the  form,  but  that  it 


»IV  Stats,  a  Regs.  1 32,512  at  32,996. 

>■  Fertilizer  Institute  v.  U.S.  EPA.  935  F.2d  1303, 
1311  p.C  Cir.  1991)  (citations  omitted)  {"This 
means  that  a  final  rule  will  be  deemed  to  be  the 
logical  outgrowth  of  a  proposed  rule  if  a  new  round 
of  notice  and  comment  would  not  provide 
commenters  with  'their  first  occasion  to  offer  new 
and  difference  criticisms  which  the  agency  might 
find  convincing.' ");  see  Small  Refiner  Lead  Phase- 
Down  Task  Force  v.  U.S.  EPA,  705  F.2d  at  547. 

'•  Petition  for  Reconsideration  at  8.  Louis  Dreyfiu 
states  that  it  learned  of  the  elimination  of  the  Fonn 
No.  8  from  reading  the  trade  press. 


simply  needed  comments  to  fully  and 
carefidly  consider  the  issue. 

The  GDmmission  finds  that 
reinstatement  of  the  Form  No.  8  on 
procedural  grounds  is  imwarranted. 
Similarly,  Louis  Dreyfus'  request  in  the 
alternative  for  reconsideration  of  the 
Form  No.  8  issue  through  additional 
notice  and  comment  procedures  is 
denied.  The  Commission  has  already 
reconsidered  the  issue  on  the  merits, 
supra,  based  on  Louis  Dreyfus'  petition 
for  reconsideration,  and  has  determined 
that  the  Form  No.  8  will  not  be 
reinstated. 

V.  Discount  Rate  Report 

A.  Disclosure  of  Commercially  Sensitive 
Information 

In  their  comments  to  the  NOPR,  ANR/ 
aC  objected  to  the  public  disclosure  of 
the  customer-specific  data  that  was 
included  in  the  proposed  discount 
report.  The  discount  report  that  was 
proposed  in  section  284.7(c)(6) 
represented  a  combination  of  the 
requirements  contained  in  the  existing 
discoimt  reporting  and  maintenance 
provisions  in  section  284.7(d)(5)(iv)  and 
250. 16(d),  and  thus,  required  expanded 
public  reporting  ef  discount 
information.  The  proposed  discount 
report  included:  (1)  "The  shipper's 
contract  number  (for  all  discounts  on 
firm  transportation);  (2)  any  affiliate  role 
in  the  transaction;  (3)  the  quantity  of  gas 
delivered  during  the  billing  period  at 
the  discounted  rate;  and  (4)  the  zone  of 
delivery  (for  intemiptible).  ANR/QG 
argued  that  the  disclosure  of  much  of 
the  information  in  the  discount  repori 
would  cause  competitive  harm  to  both 
pipelines  and  their  customers. 
Therefore,  ANR/QG  sought  the 
elimination  of  the  discount  report,  or  at 
a  minimum,  the  deletion  of  the  contract 
number,  affiUate's  role,  quantities 
delivered,  and  delivery  zone. 

Hie  Commission  heard  the  concerns 
of  ANR/QG  and  other  commenters 
regarding  the  release  of  sensitive 
commercial  information,  and 
consequently,  abandoned  its  proposal 
for  an  expanded  discoimt  reporting 
requirement  under  section  284.7.  Thus, 
the  Commission  eliminated  many  of  the 
proposed  data  elements  from  the 
discount  report,  and  limited  the 
information  required  to  be  filed  to  the 
discount  data  that  was  ciutently 
required  to  be  filed  imder  existing 
section  284.7(d)(5)(iv).  ''  However,  on 


"The  discount  rate  report  adopted  in  new 
section  284.7(c)(6)  contains  the  name  of  the 
shipper,  the  corporate  affiliation  between  the 
shipper  and  the  transporting  pipeline,  the 
maximum  rate  or  fee,  and  the  rate  or  fee  actually 
charge  during  the  billing  period. 


rehearing,  ANR/QG  request  that  the 
Commission  reconsider  its  decision  to 
require  disclosure  of  the  information 
that  was  retained;  essentially,  ANR/QG 
continue  to  seek  eUmination  of  the 
requirement  that  pipelines  file  discount 
rate  reports. 

By  retaining  the  existing  discount  rate 
report  requirement,  the  Commission  has 
already  met  ANR/QG's  original, 
alternative  request  that  the  contract 
number,  affiliate's  role,  quantities 
delivered,  and  delivery  zone  be 
eliminated  from  the  discount  report. 
The  Commission,  however,  will  not  go 
one  step  further  and  eliminate  entirely 
the  discoimt  rate  report. 

The  purpose  of  the  discount  rate 
report  is  to  ensure  that  discounts  are 
offered  on  a  nondiscriminatory  basis. 
The  public  disclosure  of  the  discount 
rate  information  is  a  critical  element  of 
the  requirement  to  produce  the  data;  it 
enables  the  discount  report  to  achieve 
the  purposes  for  which  it  was  designed. 
Public  reporting  permits  the 
Commission,  as  well  as  other  interested 
parties,  to  maintain  a  vigil  against 
discriminatory  pricing.  Making  it  more 
difficult  to  access  this  information  will 
diminish  the  ability  of  the  Commission 
and  the  public  to  discover  problem 
deals.  This  concept  was  supported  by 
the  United  States  Court  of  Appeals  for 
the  D.C.  Circuit  when  it  condoned  rate 
discounting: 

The  reporting  system  will  enable  the 
Commission  to  monitor  behavior  and  to  act 
promptly  when  it  or  another  party  detects 
behavior  arguably  falling  under  the  bans  of 
[sections]  4  and  5.  ^ 

B.  Customer  Codes 

At  a  minimum,  if  the  Commission 
continues  to  require  the  filing  of  a 
discount  rate  report,  ANR/CIG  request 
that  in  all  instances  where  customer- 
specific  information  is  sought,  the 
Commission  permit  pipelines,  at  their 
option,  to  use  a  customer  code  to 
identify  customers.  ANR/CIG  state  that 
each  customer  would  be  apprised  of  its 
customer  code,  and  the  code  would  be 
used  consistently  in  all  filings  where 
customer  information  is  required.  ANR/ 
QG  argue  that  if  the  need  arises  to 
identify  any  customer  in  any 
proceeding,  that  information  could  be 
sought  in  discovery,  and  such  need 
evaluated  on  a  case-by-case  basis.  Thus, 
ANR/QG  support  the  use  of  customer 
codes,  rather  than  shipper  names.  For 
example,  ANR/QG  assert  that  the 
provision  of  customer-specific 
information  in  the  discount  report, 
identified  by  customer  code,  with  an 


identification  of  which  codes  represent 
affiUates  of  the  pipeline,  would  be 
equally  useful  as  a  discount  report 
containing  the  full  name  of  the  shipper. 
The  Commission  will  not  permit  the 
use  of  customer  codes  in  place  of  the 
full  legal  name  of  the  shipper  in  the 
discount  rate  report.  As  noted  above,  the 
key  purpose  of  the  discoimt  rate  report 
is  to  enable  shippers  to  determine 
whether  a  pipeline  has  offered  a 
discount  to  a  similarly  situated  shipper. 
Since  under  ANG/CIG's  proposal,  only 
the  shipper  receiving  the  discount 
would  know  its  code,  other  shippers 
would  be  unable  to  determine  whether 
the  discount  given  was  to  a  "similarly 
situated"  shipper.  In  other  words, 
shippers  need  to  know  the  name  of  the 
shipper  being  given  a  discount  to 
evaluate  if  they  are  similarly  situated. 
Therefore,  the  substitution  of  a  secret 
code  for  the  name  of  the  shipper  will 
thwart  the  purpose  of  the  discount  rate 
report,  and  the  collection  of  the 
discount  rate  data  will  become  useless. 

VI.  Index  of  Customers 

A.  Receipt  Point  Data 

In  Order  No.  581,  the  Commission 
required  interstate  pipelines 
transporting  gas  under  subparts  B  and  G 
to  estabUsh  an  Index  of  Customers 
through  a  downloadable  electronic  file. 
Under  new  section  284.106(c),  on  the 
first  day  of  each  calendar  quarter,  the 
electronic  Index  of  Customers  must  be 
posted  on  the  pipeline's  electronic 
bulletin  board  (EBB),  and  filed  with  the 
Commission  in  electronic  form.  A  paper 
copy  of  the  Index  is  not  required  to  be 
filed. 

The  Index  of  Customers,  as  finally 
adopted  by  Order  No.  581,  contains  for 
all  firm  customers  under  contract  as  of 
the  first  day  of  the  calendar  quarter,  the 
full  legal  name  of  the  shipper,  the  rate 
schedule  number  for  which  service  is 
contracted,  the  contract  effective  and 
expiration  dates,  and  the  maximum 
daily  contract  quantities.  This  is  a  more 
limited  Index  of  Customen;  than  the 
Index  of  Customers  that  was  proposed 
in  the  NOPR.  The  proposed  Index  had 
included  a  number  of  additional  data 
elements,  including  the  receipt  and 
delivery  points  associated  with  the 
shippers'  maximum  daily  quantities 
(MDQs).« 

However,  in  light  of  the  primary  goal 
of  the  rulemaking  proceeding  to 
eliminate  unnecessary  regulations,  and 
in  response  to  comments  that  much  of 
the  proposed  information  was 
commercially  sensitive,  and  that  its 
disclosure  would  be  harmful  and 


>4  Associated  Gas  Distributors  v.  FERC,  824  F.2d 
981, 1009.  (D.C  Cir.  1987). 


33 IV  Stau.  I>  Regs.  1  32,512  at  33.039. 


UMI 
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burdeiuome,  the  Commission 
reconsidered  the  regulatory  need  for  the 
information  in  the  proposed  Index.  The 
Commission  found  that  many  items, 
such  as  the  receipt  and  delivery  points, 
extended  beyond  that  which  the 
Commission  needs  to  receive  from  all 
pipelines  on  a  regular  basis  to  regulate 
the  natural  gas  industry  today.  Thus,  in 
the  final  rule,  the  Commission 
eliminated  such  items,  reducing  the 
information  contained  in  the  proposed 
Index  of  Customers  to  only  that 
information  absolutely  necessary  for  the 
Commission's  regulatory  purposes. 

On  rehearing,  the  Registry  argues  that 
capacity  information  at  receipt  and 
delivery  points  must  be  included  in  the 
Index  of  Customers  because  it  is  crucial 
to  the  development  and  functioning  of 
the  capacity  market.  The  Registry  states 
that  point  rights  define  the  location, 
nature,  and  extent  of  capacity  rights, 
and  are  the  only  way  to  determine 
segment  rights.  It  argues  that  knowing 
the  quantity  of  rights  in  a  contract  alone 
is  useful  neither  to  shippers,  nor  to 
regulators.  The  Registry  argues  that  the 
Commission's  deletion  of  point  rights 
information  from  the  Index  of 
Customers  will  ensiue  that  the  capacity 
release  market  will  function  improperly, 
and  that  in  taking  such  action,  the 
Commission  has  abdicated  its 
responsibility  to  protect  the  public 
interest. 

The  Registry  analogizes  the  operation 
of  the  capacity  release  market  without 
disclosure  of  point  rights  to  the 
operation  of  the  securities  market 
without  disclosiue  of  the  quantity  of 
stocks  or  bonds  available  in  each  class, 
or  disclosure  of  their  matiuity,  rate,  and 
redemption/conversion  terms.  The 
Registry  uses  this  analogy  to  argue  that 
abwnt  access  to  point  information,  the 
capacity  release  market  will  fail,  since 
the  securities  market  failed  due  to  a  lack 
of  confidence,  prior  to  securities 
registration. 

m  a  nutshell,  the  Registry  explains 
that  if  users  cannot  identify  the  quantity 
of  rights  that  they  own  to  move  gas  into 
and  out  of  a  point  relative  to  the 
quantity  of  rights  others  own  to  move 
gas  into  and  out  of  the  pipeline  at  the 
same  and  other  locations,  shippers  will 
not  know  the  value  of  their  capacity  and 
will  discount  the  value  they  ascribe  to 
owning  the  pipeline's  capacity.  In  other 
words,  without  the  availability  of  point 
quantity  information,  there  is  no 
method  for  market  participants  to 
monitor  the  quantity  of  rights  sold  or 
available  for  sale,  or  to  measure  the 
relative  amount  of  rights  held  in  relation 
to  the  total  of  rights.  The  Registry  asserts 
that  this  lack  of  knowledge  of  the  true 
value  of  capacity  in  the  capacity  release 


market  will  lead  to  a  lack  of  confidence 
in  the  market  and  in  the  real  value  of 
capacity  rights. 

According  to  the  Registry,  a  lack  of 
confidence  in  the  capacity  market  will 
lead  to  an  avoidance  of  long-term 
commitments,  which  in  turn,  will  result 
in  an  unhealthy  gas  market  and  market 
failure.  The  Registry  argues  that  a 
healthy  gas  business  is  in  the  public 
interest,  and  that  it  is  the  Commission's 
fundamental  role  and  responsibility  to 
provide  confidence  in,  and  contribute 
to,  a  healthy,  functioning  natural  gas 
market,  and  to  thereby  protect 
consumers. 

Finally,  the  Registry  argues  that 
receipt  and  delivery  point  information 
is  not  overly  burdensome  or  needless;  it 
argues  point  data  is  essential,  otherwise 
the  market  will  fail,  and  heavy-handed 
'regulation  will  return.  The  Registry 
believes  that  this  information  is  most 
likely  currently  contained  in  one  or 
more  computerized  databases  and/or 
control  systems  operating  at  the 
pipelines,  since  pipelines  need  this 
information  to  deterinine  releases  and 
valid  nominations  for  the  flow  of  gas. 
According  to  the  Registry,  the  only  tool 
necessary  to  "publish"  this  information 
would  be  an  electronic  application  to 
extract  the  information  from  the 
computerized  system  it  is  contained  in, 
and  to  place  it  into  the  defined  format 
for  download.  Since  this  application  has 
to  be  developed  anyway  to  supply  the 
rest  of  the  information  contained  in  the 
Index  of  Customers,  argues  the  Registry, 
the  marginal  cost  to  extract  and  include 
point  level  information  in  the 
application  is  far  less  than  the  benefits 
to  the  natiual  gas  market  of  having  the 
information  available. 

In  the  final  rule,  the  Commission 
found  that  it  was  impersuaded  that  it 
should  require  pipelines  to  maintain  a 
comprehensive  Ust  of  capacity  rights  by 
receipt  and  delivery  points  to  aid  the 
secondary  capacity  market,  or  to  assist 
third-party-run  exchanges  and  market 
center  developers.  The  Conunission 
stated  that  it  was  not  clear  what 
practical  effect  providing  the  proposed 
receipt  and  delivery  point  information 
would  have  on  the  secondary  market. 
The  Commission  remains  unpersuaded 
that  inclusion  of  capacity  information 
by  receipt  and  delivery  points  in  the 
Index  of  Customers  is  essential  to  the 
continued  viability  of  the  capacity 
market. 

One  of  the  goals  of  this  rulemaking 
proceeding  is  to  simplify  and  streamline 
the  Commission's  reporting 
requirements,  and  to  reduce  the 
reporting  burden  on  pipelines.  For  the 
Commission  to  add  to  the  reporting 
burden  by  including  receipt  and 


deUvery  point  data  in  the  Index  of 
Customers,  a  conclusive  showing  would 
need  to  be  made  that  a  problem  in  the 
secondary  market  exists,  and  that  the 
inclusion  of  the  point  information 
would  solve  the  problem.  The  Registry 
has  not  made  such  a  showing  in  its 
request  for  rehearing.  Instead,  the 
Registry  has  presented  a  general  claim 
that  the  market  wrill  fail  to  function 
properly,  or  will  collapse  completely, 
without  the  availability  of  the 
information. 

Receipt  and  delivery  point 
information  has  never  before  been 
available  in  an  electronic  index.  At  best, 
the  information  was  embedded  in  the 
initial  and  subsequent  reports  that 
pipelines  were  required  to  file,  and 
thus,  not  easily  accessible.  Without  the 
ready  availability  of  receipt  and  delivery 
point  information,  the  secondary 
capacity  market  was  created,  and  has 
grown  to  a  healthy  market.  Since  the 
market  has  expanded  to  what  it  is  today, 
without  market  participants'  access  to 
capacity  information  at  receipt  and 
delivery  points  throughout  its  infancy 
and  development,  it  is  logical  to  assume 
that  a  continued  lack  of  access  to  this 
information  will  not  cause  it  to  fail  or 
collapse. 

The  Registry  rests  its  belief  that  the 
market  is  destined  to  fail  on  the  lack  of 
confidence  in  the  market  and  of 
knowledge  of  the  true  value  of  capacity 
that  will  be  caused  by  a  lack  of  access 
to  receipt  and  delivery  point 
information.  It  states  that  without 
capacity  information  by  point,  there  is 
no  method  for  market  participants  to 
monitor  the  quantity  of  rights  sold  or 
available  for  sale. 

However,  market  participants  may 
determine  the  quantity  of  rights  sold,  at 
particular  receipt  and  delivery  points, 
through  the  capacity  release  data  sets 
that  pipeUnes  are  required  to  make 
publicly  available  through  EDI 
transmission  and  information  posted  on 
each  pipeline's  EBB.  Second,  even  if  the 
contract  quantity  by  receipt  and 
delivery  point  were  posted  in  the  Index 
of  Customers,  there  is  no  way  of 
knowing  what  proportion  of  the  posted 
capacity  is  available  for  release.  In  any 
given  time  frame,  some  capacity  is 
available  for  release,  some  is  used  by  the 
owner,  and  some  is  idle. 

Finally,  the  Conunission  is  not 
abdicating  its  responsibiUty  to  the 
nattual  gas  market  and  to  the  public  by 
falling  to  require  that  this  information 
be  included  in  the  Index  of  Customera 
for  the  purpose  of  aiding  the  secondary 
market.  The  Commission  has  all 
indications  that  the  market  can  function 
adequately  without  the  electronic 
posting  of  this  information  in  an  Index 


of  Customers.  Moreover,  we  have 
determined  that  requiring  this 
information  to  be  included  in  a 
quarterly  Index  of  Customers  is 
unnecessary  for  the  Commission  to 
fulfill  its  regulatory  overaight 
responsibilities.  We  find  that  there  is 
enough  information  included  in  the 
capacity  release  data  sets  for  the 
Commission  to  monitor  the  secondary 
market.  Accordingly,  the  Commission 
will  not  require  that  receipt  and 
deUvery  point  information  be  included 
in  the  Index  of  Customers.  Rehearing  is 
denied. 

B.  Customer  Codes 

As  with  the  discoimt  reports.  ANR/ 
CIG  are  concerned  that  the 
dissemination  of  the  information  in  the 
Index  of  Customera  could  cause 
competitive  harm.  Therefore.  ANR/CIG 
also  seek  the  use  of  customer  codes 
instead  of  customer  names  for  the 
customer-specific  information  required 
in  the  Index  of  Customera. 

The  Commission  will  not  permit  the 
use  of  customer  codes  in  the  Index  of 
Ci^tomera.  ANR/CIG  has  proposed  the 
use  of  customer  codes  to  ensure  that  the 
information  reqiured  by  the  Index  of 
Customera  is  kept  confidential. 
However,  this  information,  including 
the  shipper's  name,  is  information  that 
appeara  in  the  contract  between  the 
pipeline  and  the  shipper,  and  is  the  type 
of  information  that  section  4(c)  of  the 
Natural  Gas  Act  (NGA)  requires  the 
pipeline  to  make  publicly  available.  ^ 

Fiulhermore.  it  has  not  been 
demonstrated  that  the  release  of  a 
shipper's  name,  and  the  other 
information  included  in  the  Index  of 
Customera,  would  cause  competitive 
harm.  Firat.  the  data  is  basic  contract 
information  of  an  identifying  nature, 
and  does  not  include  commercially 
sensitive  rate  information.  Second,  the 
Commission  does  not  presiune  the 
existence  of  competition  in  the  natural 
gas  transportation  market,  since  there  is 
a  presumption  that  a  pipeline  still 
retains  a  substantial  degree  of  market 
power  in  the  transportation  of  natiual 
gas.  unless  proven  otherwise.  When  the 
claim  of  confidentiaUty  has  been 
.  asserted  in  Commission  proceedings, 
the  Commission  has  required  the  claim 
to  be  supported  with  specificity,  rather 
than  with  vague  and  speculative 
allegations  of  competitive  harm. '''  since 
the  Conunission  must  "balance  the  need 
for  public  disclosiue  against  the  harm 


caused  by  release  of  the  information."  ^ 
ANR/CIG's  request  for  rehearing  on  this 
issue  is  denied. 

3.  Clarification  of  Quarterly  Posting 
Requirement 

Section  284.106(c)  provides  that  each 
calendar  quarter,  a  pipeline  must  post 
on  the  pipeline's  electronic  bulletin 
board  (EBB),  and  file  with  the 
Commission  in  electronic  form,  an 
electronic  index  of  firm  customera 
imder  contract  as  of  the  firat  day  ofthe 
calendar  quarter.  The  Commission 
clarifies  this  provision  to  require 
pipelines  to  post  and  file  its  index  of 
customera  that  are  under  contract  as  of 
the  firat  day  ofthe  calendar  quarter,  on 
the  firat  business  day  ofthe  calendar 
quarter.  This  will  conserve  the 
pipelines'  persoimel  resources  in  the 
event  the  firat  day  of  the  calendar 
quarter  falls  on  a  weekend  or  a  hoHday. 

Vn.  Effiective  Date 

The  amendments  to  the  Commission's 
regulations  adopted  in  this  order  on 
rehearing  will  become  effective  April  5, 
1996,  except  for  the  changes  to  the  Form 
Nos.  2  and  2-A,  which  will  be  effective 
January  1, 1996.  In  the  final  rule,  the 
Commission  adopted  an  effective  date  of 
January  1, 1996  for  the  changes  to  Form 
Nos.  2,  2-A,  and  11  to  afford  the 
pipelines  adequate  opportimity  to  adapt 
to  the  requirements  of  the  finalrtile,  and 
to  make  the  necessary  modifications  to 
their  recordkeeping  systems.  Adopting 
the  January  1, 1996  effective  date  means 
that  data  for  the  report  year  1995  will 
be  submitted  in  the  format  for  Form 
Nos.  2  and  2-A  in  effect  prior  to  January 
1, 1996.  Similarly,  for  report  months 
November  1995  and  December  1995, 
pipelines  will  report  Form  No.  11  data 
in  the  format  in  effect  prior  to  January 
1. 1996.  This  is  true  even  though  the 
filing  dates  for  the  forms  fall  subsequent 
to  January  1.1996. 

ListofSublects 

18  CFR  Part  201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accoimts. 

18  CFR  Part  284 

Continental  shelf,  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 

LoisD.CasheU, 

Secretary. 

In  consideration  of  "the  foregoing,  the 
Commission  denies  rehearing  in  part. 


grants  rehearing  in  part,  clarifies  Order 
No.  581  as  described  above,  and  amends 
Parts  201  and  284,  Chapter  I.  Title  18, 
Code  of  Federal  Reflations,  as  set  forth 
below. 

PART  201-UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  QAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  QAS  ACT 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352,  7651-76510. 

2.  hi  Part  201,  Balance  Sheet 
Accounts,  Special  Instructions  to 
Accounts  117.1, 117.2,  and  117.3.  a  new 
subparagraph  is  added  after  the  last 
subparagraph  in  paragraph  (a),  and 
paragraph  (b)  is  revised  to  read  as 
follows: 

Balance  Sheet  Accounts 


»15  U.S.C.  S  717c(c)  (1994). 
>^See  Trunkline  Ga*  Compwiy.  49  FERC 1  61,227 
(1989). 


M  ANR  Pipeline  Company.  65  FERC  1  61,280  at 
62,305  (1993). 


Special  Instructions  to  Accounts  117.1, 
117.2  and  117.3 


(a)  Inventory  Method—  •  •  • 
Adjustments  for  inventory  losses 

related  to  gas  held  in  underground 
reservoire  due  to  cumulative 
inaccuracies  of  gas  measurements,  or 
from  other  causes,  must  be  charged  to 
Account  823,  Gas  Losses.  Losses  of 
system  gas  not  associated  with 
underground  reservoire  must  bs  charged 
to  Account  813,  Other  Gas  Supply 
Expenses. 

(b)  Fixed  Asset  Method— *  "  * 
When  replacement  of  the  gas  is  made, 

the  amount  carried  in  Account  117.4  for 
such  voliunes  must  be  cleared  with  a 
contra  entry  to  Account  808.2,  Gas 
Delivered  to  Storage — Credit.  Any 
difference  between  the  utility's  cost  of 
replacement  gas  volumes  and  the 
amount  cleared  from  Account  117.4 
must  be  recognized  as  a  gain  in  Account 
495,  Other  gas  revenues,  or  as  a  loss  in 
Account  813,  Other  gas  supply 
expenses,  with  contra  entries  to 
Account  808.2. 

Adjustments  for  inventory  losses 
related  to  gas  held  in  imderground 
reservoire  due  to  cumulative         * 
inaccuracies  of  gas  measurements,  or 
from  other  causes,  must  be  charged  to 
Accoxmt  823,  Gas  Losses.  Losses  of 
system  gas  not  associated  with 
underground  reservoirs  must  be  charged 
to  Account  813,  Other  Gas  Supply 
Expenses.  Gas  losses  must  be  priced  at 
the  market  price  of  gas  available  to  the 
utility  in  the  month  the  loss  is 
recognized. 


UMI 
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Gas  owrned  by  the  utility  and  injected 
into  its  system  will  be  deemed  to  satisfy 
any  encroachment  on  system  gas  first 
before  any  other  use. 

3.  hi  part  201,  Balance  Sheet 
Accounts,  Account  117.4,  the  word 
"revolve"  is  removed,  and  the  word 
"revalue"  is  added  in  its  place. 

4.  hi  Part  201,  Operation  and 
Maintenance  Expoise  Accounts, 
Account  805,  a  new  paragraph  D  is 
added  to  read  as  follows: 

Operatioa  and  Maintenance  Expense 

ACGOWltS 


805    Other  gas  purchases. 

D.  The  value  of  gas  received  firom 
shippers  under  tariff  allowances  that  is 
not  consumed  in  operations  nor 
retximable  to  customers  through  rate 
tracking  mechanisms  must  be  credited 
to  Accotmt  495.  Other  Gas  Revenues 
and  charged  to  this  accoiuit.  Utilities 
must  simultaneously  charge  Accounts 
117.3  or  117.4  as  appropriate,  with 
contra  credits  to  Account  808.2,  Gas 
DeUvered  to  Storage — Credit  Records 
are  to  be  maintained  and  readily 
available  that  include  the  name  of 
shipper,  quantity  of  gas,  and  the 
publication  and  price  used  to  value 
ahipper-suppUed  gas. 
•        •        •        •        • 

5.  hi  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  806  is  revised  to  read  as 
follows:* 

Operation  and  Maintenance  Expense 
Accoonts 


806  Exchange  gas. 

This  account  includes  debits  or 
credits  for  the  cost  of  gas  in  unbalanced 
transactions  where  gas  is  received  f^om 
or  deUvered  to  another  party  in 
exchange,  load  balancing,  or  no-notice 
transportation  transactions.  The  costs 
are  to  be  determined  consistent  with  the 
accoimting  method  adopted  by  the 
utiUty  for  its  system  gas.  If  the  utility 
has  adopted  the  inventory  method  of 
accounting,  the  amounts  to  be  recorded 
in  Account  806  must  be  based  on  the 
historical  cost  of  the  gas.  If  the  utility 
has  adopted  the  fixed  asset  method  of 
accoxmting,  the  amoimts  to  be  recorded 
in  Account  806  must  be  based  on  the 
current  market  price  of  gas  at  the  time 
gas  is  tendered  for  transportation.  (See 
the  Special  Instructions  to  Accoimts 
117.1, 117.2,  and  117.3  for  a  description 
of  the  inventory  and  fixed  asset  methods 
and  the  definition  of  the  current  market 
price  of  gas.)  Contra  entries  to  those  in 
this  account  are  tol>e  made  to  account 


174,  Miscellaneous  Current  and 
Accrued  Assets,  for  gas  receivable  and 
to  account  242,  Miscellaneous  Current 
and  Accrued  Liabilities,  for  gas 
deUverable  under  such  transactions. 
Such  entries  must  be  reversed  and 
appropriate  contra  entries  made  to  this 
account  when  gas  is  received  or 
delivered  in  satisfaction  of  the  amounts 
receivable  or  deliverable. 

•  •        •        •        • 

6.  In  part  201,  Operation  and 
Maintenance  Expense  Accounts, 
paragraph  A  of  Accounts  808.1  and 
808.2  are  revised  to  read  as  follows: 

Operation  and  Maintenance  Expense 
Accounts 

•  *        •        •        * 

808.1  Gas  withdrawn  from  storage- 
Debit. 

A.  This  account  shall  include  debits 
for  the  cost  of  gas  withdrawn  from 
storage  during  the  year.  Contra  credits 
for  entries  to  this  account  shall  be  made 
to  accounts  117.1  through  117.4,  or 
account  164.2,  Liquefied  Natural  Gas 
Stored,  as  appropriate.  (See  the  Special 
Instructions  to  accoimts  117.1, 117.2, 
and  117.3). 
***** 

808.2  Gas  delivered  to  storage-Credit. 
A.  This  account  shall  include  credits 

for  the  cost  of  gas  delivered  to  storage 
during  the  year.  Contra  debits  for  entries 
to  this  account  shall  be  made  to 
accounts  117.1  through  117.4,  or 
account  164.2,  Liquefied  Natural  Gas 
Stored,  as  appropriate.  (See  the  Special 
Instructions  to  accounts  117.1, 117.2, 
and  117.3). 
***** 

7.  In  Part  201,  Operation  and 
Maintenance  Expense  Accoimts, 
Account  823  is  revised  to  read  as 
follows: 

823     Gas  losses. 

This  account  shall  include  the 
amounts  of  inventory  adjustments 
representing  the  cost  of  gas  lost  or 
unaccounted  for  in  underground  storage 
operations  due  to  ciunulative 
inaccuracies  of  gas  measurements  or 
other  causes.  (See  the  Special 
Instructions  to  Accounts  117.1, 117.2 
and  117.3).  If  however,  any  adjustment 
is  substantial,  the  utility  may,  with 
approval  of  the  Commission,  amortize 
the  amount  of  the  adjustment  to  this 
account  over  future  operating  periods. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

8.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 


Anthoritjr:  15  U.S.C  717-717w,  3301- 
3432;  42  U.S.C.  7201-7352;  43  U.S.C  1331- 
•1356. 


Subpart  B— Certain  Transportation  by 
Interstate  Pipelines 

9.  In  §  284.106,  the  first  sentence  of 
paragraph  (c)(1)  is  revised  to  read  as 
follows: 

f  284.1 06    Reporting  requirements. 

•  •        •        •       • 

(c)  Index  of  customers.  (1)  On  the  first 
business  day  of  each  calendar  quarter, 
subsequent  to  the  initial 
implementation  of  this  provision,  an 
interstate  pipeline  must  provide  for 
electronic  dissemination  of  an  index  of 
all  its  firm  transportation  and  storage 
customers  under  contract  as  of  the  first 
day  of  the  calendar  quarter.*  *  * 

•  •        •        •        • 

[PR  Doc.  96-5164  Filed  3-5-96;  8:45  am] 
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18  CFR  Part  284 
[Docket  No.  RM95-4-00(q 

Revisions  to  Uniform  System  of 
Accounts,  Forms,  Statements,  and 
Reporting  Requirements  for  Natural 
Gm  Companies 

February  29, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  Notice  Adopting 

Electroiuc  Filing  Specifications  for  the 

Index  of  Customera  and  Discount 

Transportation  Rate  Report. 

SUMMARY:  On  September  28, 1995,  the 
Commission  issued  a  final  rule  in  this 
proceeding  requiring  pipelines  to  file 
electronically,  a  quarterly  Index  of 
Customers  through  a  downloadable  file, 
and  the  discount  transportation  rate 
reports  previously  filed  only  on  paper. 
The  Commission  is  adopting 
specifications  and  instructions  for  the 
electronic  fifing  of  these  reports.  These 
filing  specifications  are  entitled 
"Instruction  Manual  for  Electronic 
Filing  of  the  Index  of  Customers,"  and 
"Instruction  Manual  for  Electronic 
Filing  of  the  EKscount  Transportation 
Rate  Report,"  respectively. 
DATES:  Pipelines  must  implement  the 
data  sets  for  the  Index  of  Customers  '  ^ 

starting  on  April  1, 1996,  and  for  the        * 
discount  transportation  rate  reports, 
starting  with  the  first  filing  after  April 
1. 1996. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  D.C.  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  White,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington.  D.C.  20426.  (202)  208- 
0491 
EUzabeth  A.  Taylor,  Office  of  Pipeline 
Regulation,  888  Firet  Street  NE., 
Washington.  D.C.  20426,  (202)  208- 
0826. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubUshing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  the 
document  during  normal  business  hours 
in  Room  2-A,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (dPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800-856-3720  if 
dialing  long  distance.  To  access  OPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200,  4800, 
2400  or  1200  bps,  full  duplex,  no  parity, 
8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  notice  will  be  available  on  OPS 
indefinitely  in  ASCII  and  WordPerfect 
5.1  format.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  La  Dom  Systems 
Corporation,  also  located  in  the  Public 
Reference  Room,  888  Firat  Street,  N.E., 
Washington,  D.C.  20426. 

The  Commission's  bulletin  board 
system  can  also  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system. 

•  After  logging  on,  type:  /go  FERC 
To  access  the  FedWorld  system, 

through  the  Internet: 

•  Tebiet  to:  fedworld.gov 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 
Or: 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorid  Tehiet  Site 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type: /go  FERC 

On  September  28, 1995,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  581, 


amending  its  Uniform  System  of 
Accounts,  its  forms,  and  its  reports  and 
statements  for  natural  gas  companies.' 
These  changes  include  modifications  to 
the  Commission's  electronic  filing 
requirements. 

Order  No.  581  contains  several  new 
and  revised  electronic  filing 
requirements.  Interstate  pipelines 
transporting  or  storing  gas  under 
subparts  B  and  G  must  now  provide  an 
electronic  Index  of  Customers  through  a 
downloadable  file  that  is  updated 
quarterly.^  The  discount  rate  report, 
previously  filed  only  on  paper,  will  now 
be  filed  both  on  paper  and 
electronically.'  In  addition,  the 
electronic  filing  requirements  for  Form 
Nos.  2,  2-A,  and  11  must  be  modified 
to  recognize  changes  made  to  these 
forms. 

Although  Order  No.  581  imposed  new 
electronic  filing  requirements,  it  did  not 
include  the  final  electronic  filing 
specifications.  The  Commission  wanted 
to  provide  the  industry  the  opportunity 
to  participate  in  the  formulation  of  the 
specifications  and  formats  for  the 
electronic  filing  requirements.  To 
ensure  the  widest  possible  input,  the 
Commission  directed  its  staff  to  convene 
an  informal  technical  conference.  The 
first  conference  was  convened  on 
December  1, 1995.  As  a  result  of  the 
discussions  at  that  meeting,  the 
Commission's  staff  has  formulated  the 
final  electronic  filing  requirements  for 
the  Index  of  Customers  and  the  discount 
rate  reports,  attached  as  Appendices  A 
and  B,  respectively.*  Work  on  Form 
Nos.  2,  2-A,  and  11  will  be  completed 
by  the  working  group  established  for 
that  purpose.* 

The  Index  of  Customers  consists  of 
five  data  elements:  the  customer  name, 
the  rate  schedule  under  which  service  is 
rendered,  the  contract  effective  date,  the 
contract  termination  date,  and  the 
maximum  daily  contract  ^quantity,  for 
either  transportation  or  storage  service, 
as  appropriate.  Since  the  expiration  date 


I  Revisions  to  Uniform  System  of  Accounts. 
Forms.  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies.  60  FR  53019  (October  11. 
1995). 

'See  18  CFR  284.1D6(c)  and  284.223(b).  H  FERC 
Stats,  ft  Regs.  11  24,866  and  24,943.  No  paper 
copies  of  the  Index  of  Customers  are  r«quired  to  be 
filed. 

3  See  18  CFR  284.7(c)(6).  11  FERC  StaU.  ft  Regs. 
1  24,847.  In  its  "Order  on  Clarification  and 
Granting  Rehearing  Solely  for  the  Purpose  of 
Further  Consideration,"  73  FERC  1  61,215  (1995), 
the  Commission  clarined  that  the  discount  rate 
reports  should  be  Tiled  solely  on  paper  until  the 
electronic  filing  specifications  are  issued. 

*The  Appendices  are  not  being  published  in  the 
Federal  Register,  but  are  available  from  the 
Commission's  Public  Reference  Room. 

'The  Working  Group— Forms  met  on  December 
12, 1995,  and  again  on  February  7, 1996. 


of  the  contract  may  depend  on  the  terms 
of  an  evergreen  or  roll-over  provision,* 
a  separate  field  is  provided  to  enter  the 
number  of  days  in  the  roll-over  or 
evergreen  period.  For  example,  if  a 
contract  has  passed  its  primary 
expiration  date,  and  is  continuing  on  a 
month-to-month  basis,  the  pipeline 
would  report  the  number  31.  This 
number  was  chosen  since  the  next 
possible  expiration  date  would  be  in 
one  month's  time.  For  three  of  the  four 
reporting  dates,  that  is  31  days  away.  To 
minimize  the  number  of  changes  each 
quarter  to  the  Index,  the  working  group 
participants  agreed  to  use  the  number 
31  to  designate  an  evergreen  period  of 
one  month  and  365  to  designate  one 
year.  If  the  primary  term  has  not  yet 
expired  and,  therefore,  the  contract  is 
not  operating  under  an  evergreen  or  roll- 
over clause,  this  field  would  be  empty. 
That  is,  two  tabs  would  appear  side-by- 
side. 

The  primary  term  must  be  reported 
for  every  record.  When  the  contract  is 
operating  under  an  evergreen  clause,  the 
next  possible  termination  date  can  only 
be  determined  by  using  the  primary 
terra  date  and  the  number  of  days 
reported  in  the  "Days  Until  Next 
Possible  Contract  Expiration"  field. 

In  a  departure  from  past  practice,  a 
three-character  code  to  identify  the 
filing  pipeline  will  be  used  for  the  Index 
of  Customers  and  the  discount  rate 
reports.  Previously,  the  electronic  filing 
requirements  specified  a  six-digit 
company  code  available  from  the  Energy 
Information  Agency.  In  the  future,  the 
three-digit  code  assigned  by  the 
Commission  as  part  of  the  docket 
number  in  all  dockets  with  the  prefix 
"TM."  will  be  used  to  identify  the  filing 
pipeline.  The  new  code's  short  length 
allows  it  to  be  used  not  only  in  the  data, 
but  as  part  of  the  filename.  A  complete 
list  of  die  pipelines'  three-digit  codes  is 
included  in  these  filing  specifications. 

In  addition  to  the  file  specifications 
and  definitions,  the  filing  instructions 
contain  aids  to  filing.  One  such  aid  is  a 
presentation  of  a  sample  tab-delimited 
file,  and  a  sample  of  what  it  would  look 
like  when  displayed  in  a  text  editor. 
These  samples  are  intended  to  help  the 
pipeline  accurately  create  the  file.  Also 
included  is  a  section  entitled  "File 
Creation  Hints/  Do's  and  Don'ts,  which 
contains  helpful  hints  on  creating  a  tab- 
delimited  file  in  several  popular 
software  applications. 

These  electronic  filing  specifications 
for  the  Index  of  Customers  and  discount 


'■These  terms  are  defined  in  the  electronic  filing 
specifications  as  they  are  defined  in  Order  No.  636. 
m  FERC  Statutes  and  Regulations  1  30.939  at 
30.445. 
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NADANo. 

Trade  name 

Active  Ingredi- 
ent 

106-965 

Tnlxissen 

Trimethoprim, 

48%  Injec- 

Sulfadazine 

tion. 

116-087 

Burazolidin 

Phenylbutazo- 

Paste/ 

ne 

Butazolidin/ 

, 

Phenyteone/ 

Bute. 

' 

120-326 

RIban 

Dielhylcarbe- 

Chewabie 

mazine  Cit- 

Wafers. 

rate 

124-842 

Filban  Tablets 

Diethylcarba- 
mazine  Cit- 
rate 

131-918 

Tribrissen  400 

Trimethoprim, 

Oral  Paste. 

Sulfadmzine 

136-741 

Tribrissen  60 

Trimethoprim. 

Oral  Sus- 

Sulfadiazine 

pension. 
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rate  rapoits,  entitled  "Instruction 
Manual  for  Electronic  Filing  of  the 
Index  of  Custcmera,"  and  "Instruction 
Manual  for  Electronic  Filing  of  the 
Discount  Transportation  Rate  Report," 
respectively,  and  attached  to  this  notice 
as  Appendices  A  and  B,  are  hereby 
adopted.  The  first  electronic  filing  of  the 
Index  of  Customers  under  sections 
284.106(c)  and  284.223(b)  will  be  April 
1, 1996.  April  1  is  one  of  the  four 
achedided  filing  dates  provided  for  in 
the  referenced  regulations.  The  first 
discount  rate  reports  to  be  filed 
electronically  will  be  the  reports  due  for 
the  month  of  March  1996.  lliose  reports 
are  due  within  1 5  days  of  the  close  of 
the  March  billing  period. 

By  dirsction  of  the  Gommisaion. 
D. 


The  agency  is  amending  21  CFR 
510.600(c)(l]  and  (c)(2),  and  parts  520. 
522.  and  524  to  reflect  the  change  of 
sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procediue,  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520.  522.  and  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510.  520.  522.  and  524  are 
amended  as  follows: 

PART  510--MEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  {21  U.S.C  321,  331,  351,  352, 
353,  360b,  371,  379e]. 

1510.600    [Amended] 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Coopers  Animal  Heal&. 
Inc.";  and  in  the  table  in  paragraph 
(c)(2)  by  removing  the  entry  for 
"017220". 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citaticm  for  21  CFR 
part  520  continues  to  read  as  follows: 

Aitfbmitjr:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b) . 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510, 520, 522,  and  524 

Animal  Drugs,  Fssds,  and  Related 
Products;  Ctiangs  of  Sponaor 

AQENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


I 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  for  28  approved  new 
animal  drug  apphcations  (NADA's)  from 
Coopers  Animal  Health,  Inc..  to 
Mallinckrodt  Veterinary,  Inc. 

EFFECTIVE  DATE:  March  6,  1996. 

FOR  FURTHER  INFORMATICN  COftTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-827-0213. 

8UPPI.EMENTARY  MFORMAHCN:  Coopers 
Animal  Health.  Inc.,  1201  Douglas  Ave., 
Kansas  City,  KS  66103-1438,  has 
informed  FDA  that  it  has  transferred  the 
ownership  of,  and  all  rights  and 
interests  in,  the  following  approved 
NADA's  to  Mallinckrodt  Veterinary, 
Inc.,  Mundelein,  IL  60060. 


UMI 


NADANo. 

Trade  name 

Active  ingredl^ 
ent 

6-602 

A-H  Tablets 

Doxytemine 

25  milli- 

Succinate 

grams  (mgV 

100  mg. 

6-983 

A-H  Injection 

Doxyiamine 
Succinate, 
Chlorobuta- 

nol 

10-987 

Butazolidin 

PhenyRxitazo- 

Tablets/ 

ne 

Bohjs. 

11-??? 

Diquel  Tablets 

Ethylisobutra- 
zine  Hydro- 
chloride 

11-575 

Butazolidin  Irv 

Phenylbutazo- 

jection20%. 

ne 

11-877 

Jenotone  Tat>- 

Aminopromaz- 

lets. 

ine 
Fumarate 

11-893 

Dermathycin 

Ttiyrotd  Stinv 

Injection. 

ulating  Hor- 
mone 

15-182 

CanoparTal> 

Thenium 

lets. 

Ciosylate 

13-181 

Jenomycin 

Aminopromaz- 

Tablets. 

ine 

Fumarate, 
Neomycin 
Sulfate 

34^77 

Jenotone  So- 

Aminopromaz- 

lution. 

ine 
Fumarate 

35-016 

Scolaban400 

Bunamidme 
Hydro- 
chloride 

35-265 

Diquel  Solu- 

Ethyiisobutra- 

tion. 

zineHydro- 
Ghioride 

38-800 

Butazolidin 

Phenyfeutazo- 

Granules. 

ne 

44-757 

Prolate  l-E  .... 

Ptxjsrrtet 

48-913 

Halox  Womier 
Drencti. 

Haioxon 

65-476 

Cortisporin 

BactricinZN, 

Veterinary 

Neomycin 

Ophthalmic 

Sulfate, 

Ointment 

Polymyxin 
B  Sulfate, 
Hydro- 
cortisone 
Acetate 

65^185 

Neosponn 

BactricinZN, 

Ophthalmic 

Neomycin 

Ointment 

Sulfate. 

Polymyxin 

BSulfate 

92-483 

Halox  Bolus  .. 

Haioxon 

95-614 

Tribrissen  30/ 

Sulfadiazine. 

120/480/ 

Trimelhoprr- 

960  Tablets. 

m 

97-288 

Imizol  Equine 

Imdocarb 

Injection. 

Dipropionat- 
e 
Thenium 

101-161 

ThenatolPW 

Tablets. 

Closytate. 

Piperazine 

Phosphate 

105-093 

Tritxissen 

Trunelhopi  int. 

24%  Injec- 

Suifadtazine 

tion. 

SodHjm 

§52a82a    [Amended] 

4.  Section  520.82a  Aminopropazine 
fumarate  tablets  is  amended  in 
paragraph  (b)  by-removing  "017220" 
and  adding  in  its  place  "011716". 

§  520.82b    [Amended] 

5.  Section  520.82b  Aminopropazine 
fumarate,  neomycin  sulfate  tablets  is 
amended  in  paragraph  (h)  by  removing 
"017220"  and  adding  in  its  place 
"011716". 

$520,222    [Amended] 

6.  Section  520.222  Bunamidine 
hydrochloride  is  amended  in  paragraph 
(c)  by  removing  "017220"  and  adding  in 
its  place  "011716". 

§520.6220    [Amended] 

7.  Section  520.622c 
Diethylcarbamazine  citrate  chewabie 
tablets  is  amended  in  paragraph  (b)(5] 
by  removing  "017220"  and  adding  in  its 
place  "011716". 

§520.784    [Amended] 

8.  Section  520.784  Doxyiamine 
succinate  tablets  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§520.863    [Amended] 

9.  Section  520.863  Ethylisobutrazine 
hydrochloride  tablets  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§  520.1120a    [Amended] 

10.  Section  520.1120a  Haioxon 
drench  is  amended  in  paragraph  (c)  by 
removing  "017220"  and  adding  in  its 
place  "011716". 

§520.1 120b    [Amended] 

11.  Section  520.1120b  Haioxon 
boluses  is  amended  in  paragraph  (c)  by 
removing  "017220"  and  adding  in  its 
place  "011716". 

§520.1 720a    [Amended] 

12.  Section  520.1720a 
Phenylbutazone  tablets  and  boluses  is 
amended  in  paragraph  (b)(1)  by 
removing  "017220"  and  adding  in  its 
place  "011716". 

§520.1 720b    [Amended] 

13.  Section  520.1720b 
Phenylbutazone  granules  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§520.1 720c    [Amended] 

14.  Section  520.1720c 
Phenylbutazone  paste  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 


§520.1805    [Anwnded] 

15.  Section  520.1805  Piperazine 
phosphate  with  thenium  ciosylate 
tablets  is  amended  in  paragraph  (b)  by 
removing  "017220"  and  adding  in  its 
place  "011716". 

§520.2362    [Amended] 

16.  Section  520.2362  Thenium 
ciosylate  tablets  is  amended  in 
paragraph  (c)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§520.2610    [Amended] 

17.  Section  520.2610  Trimethoprim 
and  sulfadiazine  tablets  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§520.2611    [Amended] 

18.  Section  520.2611  Trimethoprim 
and  sulfadiazine  oral  paste  is  amended 
in  paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§520.2612    [Amended] 

19.  Section  520.2612  Trimethoprim 
and  sulfadiazine  oral  suspension  is 
amended  in  paragraph  (b)  by  removing 
"017220"  and  adding  in  its  place 
"011716". 

PART  522— iiMPLANTATiON  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANilMAL  DRUGS 

20.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§522.82    [Amended] 

21.  Section  522.82  Aminopropazine 
fumarate  sterile  solution  injection  is 
amended  in  paragraph  (b)  by  removing 
"017220"  and  adding  in  its  place 
"011716". 

§522.784    [Amended] 

22.  Section  522.784  Doxyiamine 
succinate  injection  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§522.863.  [Amended] 

23.  Section  522.863  Ethylisobutrazine 
hydrochloride  injection  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§522.1155    [Amended] 

24.  Section  522.1155  Imidocarb 
dipropionate  sterile  powder  is  amended 
in  paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

§522.1720    [Amended] 

25.  Section  522.1720  Phenylbutazone 
injection  is  amended  in  paragraph  (b)(1) 
by  removing  "017220"  and  adding  in  its 
place  "011716". 


§522.2610    [Amended] 

26.  Section  522.2610  Trimethoprim 
and  sulfadiazine  sterile  suspension  is 
amended  in  paragraphs  (a)(2)  and  (b)(2) 
by  removing  "017220"  and  adding  in  its 
place  "011716". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

27.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  L'.S.C.  360b). 

§524.154    [Amended] 

28.  Section  524.154  Bacitracin  or 
bacitracin  zinc-neomycin  sulfate- 
polymyxin  B  sulfate  ophthalmic 
ointment  is  amended  in  paragraph  (aK2) 
by  removing  "017220"  and  adding  in  its 
place  "011716". 

§524.155    [Amended] 

29.  Section  524.155  Bacitracin  zinc- 
polymyxin  B  sulfate  neomycin  sulfate- 
hydrocortisone  or  hydrocortisone 
acetate  ophthalmic  ointment  is 
amended  in  paragraph  (a)(1)  by 
removing  "017220"  and  adding  in  its 
place  "01 1716". 

§524.1742    [Amended] 

30.  Section  524.1742  N- 
(Mercaptomethyl)  phthalimide  S-(0.0- 
dim  ethyl  ph  osphorodith  ioa  tej 
emulsifiable  liquid  is  amended  in 
paragraph  (b)  by  removing  "017220" 
and  adding  in  its  place  "011716". 

Dated:  February  28,  1996. 
Rolwrt  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  96-5213  Filed  3-5-96:  8:45  am) 
BILUNG  CODE  4ieO-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-71-2-6062a;  FRL-6427-4] 

Approval  and  Promulgation  of 
Implementation  Plans— Kentucky: 
Approval  of  Revision  To  The  State 
Implementation  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Kentucky  State 
Implementation  Plan  (SIP)  adopted  by 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
(KNREP)  on  March  4.  1993.  for  the 
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purpose  of  implementing  a  Stage  n 
vapor  recovery  program  in  Jefferson 
County,  Kentuocy. 

DATES:  This  final  rule  is  effsctive  May  6, 
1996  unless  adverse  or  critical 
comments  are  received  by  April  5, 1996. 
If  the  efiisctive  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 


I:  Written  comments  on  this 
action  should  be  addressed  to  Alan 
Powell  at  the  EPA  Regional  Office  listed 
below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  dociunents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Envirounental  ProtectioD 
Agency,  401  M  Street,  SW. 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
Kentucky  Resources  and  Environmental 
Protection  Cabinet,  DeparUnent  for 
Environmental  Protection,  Division 
for  Air  Quality,  316  St.  Clair  Mall, 
Frankfort.  Kentvicky  40601. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Alan  PoMrell,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555,  extension  4209.  Reference 
fileKY-71-2. 

aUFPLEMENTARY  INFORMATION:  On 
November  15, 1990,  the  President 
signed  into  law  the  Gean  Air  Act 
Amendments  of  1990.  The  Clean  Air 
Act  as  amended  in  1990  (CAA)  includes 
new  requirements  for  the  improvement 
of  air  quality  in  ozone  nonattainment 
areas.  Under  section  181(a)  of  the  CAA, 
nonattainment  areas  were  categorized 
by  the  severity  of  the  area's  ozone 
jnoblem,  and  progressively  more 
stringent  control  measures  were 
required  for  each  category  of  higher 
ozone  concentrations.  The  basis  for 
classifying  an  area  in  a  specific  category 
was  the  ambient  air  quality  data 
obtained  in  the  three  year  period  1987- 
1989.  The  CAA  delineates  in  section 
182  the  SIP  requirements  for  ozone 
nonattainment  areas  based  on  their 
classifications.  Specifically,  section 
182(b)(3)  requires  areas  classitied  as 
moderate  to  implement  Stage  n  controls 


unless  and  until  EPA  promidgates  On 
Board  Vapor  Recovery  (OBVR) 
regulations  pursuant  to  section  202(a)(6) 
of  the  CAA.  Based  on  consultation  with 
the  National  Highway  Transportation 
Safety  Board,  EPA  determined  that 
OBVR  were  unsafe  and  therefore 
moderate  areas  must  implement  a  Stage 
n  program.  On  January  22, 1993,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  ruled  that  EPA's 
previous  decision  not  to  require  OBVR 
controls  be  set  aside  and  that  OBVR 
regulations  be  promulgated  pursuant  to 
section  202(a)(6)  of  the  CAA. 
Subsequently,  EPA  reached  a  settlement 
with  the  plaintiffs  which  required  EPA 
to  promulgate  final  regulations  by 
January  22.  1994.  After  such 
promulgation,  moderate  areas  will  not 
be  required  to  implement  Stage  11 
regulations,  but  Kentucky  has  indicated 
that  the  Commonwealth  intends  to 
continue  Stage  11  as  part  of  its  ozone 
attainment  plan  for  the  Jefferson 
County,  Kentucky  area.  The  EPA 
Administrator  signed  the  OBVR  final 
rule  on  January  24,  1994. 

Under  section  182(b)(3),  EPA  was 
required  to  issue  guidance  as  to  the 
effectiveness  of  Stage  11  systems.  In 
November  1991,  EPA  issued  technical 
and  enforcement  guidance  to  meet  this 
requirement.  These  two  dociunents  are 
entitled  "Technical  Guidance-Stage  II 
Vapor  Recovery  Systems  for  Control  of 
Vehicle  Refueling  Emissions  at  Gasoline 
Dispensing  Facilities"  (EPA-450/3-91- 
022)  and  "Enforcement  Guidance  for 
Stage  II  Vehicle  Refueling  Control 
Programs."  In  addition,  on  April  16, 
1992.  EPA  published  the  "General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990"  (57  FR  13498).  The  guidance 
documents  and  the  General  Preamble 
discuss  Stage  II  statutory  requirements 
and  indicate  what  EPA  believes  a  State 
submittal  needs  to  include  to  meet  those 
requirements. 

The  Pollution  Control  District  of 
Jefferson  Coimty  approved  these 
regulations  and  on  February  24, 1993, 
the  Commonwealth  of  Kentucky  granted 
prior  conciurence  according  to  the 
provision  in  KRS  224.20-130.  The 
Jefferson  County  regulation  is 
summarized  as  follows. 

Regulation  6.40 — Standards  of 
Performance  for  Gasoline  Transfer  to 
Motor  Vehicles  (Stage  II  Vapor 
Recovery) 

The  CAA  specifies  that  the  state 
regulation  must  apply  to  any  facifity 
that  dispenses  more  ihan  10,000  gallons 
of  gasoline  per  month  or.  in  the  case  of 
an  independent  small  business  marketer 
(ISBM),  any  facility  that  dispenses  more 


than  50,000  gallons  of  gasoline  per 
month.  Section  324  of  the  CAA  defines 
an  ISBM.  The  Jefferson  County 
regulation  does  not  allow  the  ISBM 
exemption  and  all  gasoline  dispensing 
stations  with  a  throughput  of  more  than 
10,000  gallons  per  month  must  comply. 

Consistent  with  EPA's  guidance,  the 
regulation  requires  that  Stage  n  systems 
be  tested  and  certified  to  meet  a  95 
percent  emission  reduction  efficiently 
by  using  a  system  approved  by  the 
California  Air  Resources  Board  (CARB). 
The  regulation  requires  sources  to  verify 
proper  installation  and  function  of  Stage 
n  equipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  five  years  or 
upon  major  modification  of  a  fadhty 
(i.e.,  75  percent  or  more  equipment 
change).  The  County  has  also 
established  an  inspection  program 
consistent  with  that  described  in  EPA's 
guidance  and  has  established 
procedures  for  enforcing  violations  of 
the  Stage  11  reouirements. 

EPA  nas  evaluated  the  Kentucky 
submittal  for  consistency  with  the  CAA, 
EPA  regulations,  and  EPA  policy.  EPA 
has  determined  that  the  rule  addressed 
in  this  notice  meets  all  of  the  CAA 
requirements  and  is  approving  under 
section  110(k)(3),  Regulation  6.40  of  the 
Air  Pollution  Control  District  of 
Jefferson  Coimty  as  part  of  the  Kentucky 
SIP. 

Final  Action 

EPA  is  approving  this  revision 
because  it  meets  the  requirements  of 
EPA  and  the  CAA.  This  action  is  being 
taken  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  May 
6, 1996  imless,  by  April  5, 1996  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  sudi  comments, 
this  action  will  be  vdthdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  vail 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  May  6, 1996. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 


State  implementation  plan  for 
conformance  with  the  provisions  of  the 
CAA.  The  Agency  has  determined  that 
this  action  conforms  with  those 
requirements. 

Under  section  307(b)(1)  of  the  Act.  42 
U.S.C.  7607  (b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  6. 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
Commonwealth  is  already  imposing. 
Therefore,  because  the  Federal  SIP- 
approval  does  not  impose  any  new 
requirements.  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 


under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2)  and  7410(k)(3). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Madates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
undertake  various  actions  in  association 
with  proposed  or  final  rules  that  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

Throu^  submission  of  this  state 
"^  implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section 
(insert)  of  the  CAA.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  EPA  has  examined 
whether  the  rules  being  approved  by 
this  action  will  impose  no  new 
requirements,  since  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action,  and  therefore 
there  will  be  no  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Inteigovemmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  10, 1996. 
Phyllis  P.  Harris. 

Acting  Regional  Administrator. 

52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 

Subpart  S — Kentucky 

2.  Section  52.920.  is  amended  by 
adding  paragraph  (c)  (82)  to  read  as 
follows: 

§  52.920    Identification  of  plan. 

***** 

(c)*  *  * 


(82)  Revision  to  the  Kentucky  State 
Implementation  Plan;  Regulation  6.40  of 
the  Air  Pollution  Control  District  of 
Jefferson  County  which  was  submitted 
to  EPA  on  March  4,  1993. 

(i)  Incorporation  by  reference. 

Regulation  6.40  Standards  of 
Performance  for  Gasoline  Transfer  to 
Motor  Vehicles  (Stage  II  Vapor  Recovery 
and  Control)  which  were  adopted  on 
December  16.  1992. 

(ii)  Other  material.  None. 

(FR  Doc.  96-5082  Filed  3-5-96;  8:45  am] 
BILUNQ  CODE  65a»-S(M> 


40  CFR  Part  70 

PN002;  FRL-&434-2] 

Clean  Air  Act  Final  Interim  Approval  of 
the  Operating  Permits  Program; 
Indiana;  Correction 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  interim  approval; 
Correction. 

SUMMARY:  On  November  14,  1995  (60  FR 
57191).  EPA  promulgated  interim 
approval  of  the  40  CFR  Part  70 
Operating  Permits  Program  for  the  State 
of  Indiana.  The  document  correctly 
identified  the  effective  date  as  December 
14,  1995.  However,  the  language  to 
amend  40  CFR  part  70  listed  an 
incorrect  effective  date  and  an  incorrect 
expiration  date  for  the  interim  approval 
of  this  program. 

EFFECTIVE  DATE:  December  14,  1995. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Sam " 
Portanova,  AR-18J,  77  West  Jackson 
Boulevard.  Chicago,  Illinois,  60604, 
(312) 886-3189. 

SUPPLEMENTARY  INFORMATION:  In  the 
document  published  on  November  14, 
1995.  at  60  FR  57191,  column  3,  the 
effective  date  and  expiration  date  were 
incorrect.  This  final  rule  corrects  the 
language  to  amend  40  CFR  part  70  in  a 
manner  which  is  consistent  with  the 
November  14,  1995  rule.  The  correct 
effective  date  of  this  interim  approval  is 
December  14. 1995.  and  the  correct 
expiration  date  of  this  interim  approval 
is  December  14,  1997. 

The  USEPA  regrets  any 
inconvenience  the  earlier  information 
has  caused. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 


UMI 
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Dttod:  januny  25. 1996. 
VaUwV.AdMkw. 
Ikfionol  Aibninittntor. 

40  CFR  part  70  is  amended  as  follows: 
PART70-[AMENDE0I 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 


:42U.S.C7401etfe9. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  the  entry  for  Indiana  to  read 
as  fellows: 

appendix  A  to  Part  70— Approval 
Slatw  of  State  and  Local  Operating 


Indiana 

(a)  The  Indiana  Department  of 
Environmental  Management:  submitted 
on  August  10, 1994;  interim  approval 
effsctive  on  December  14, 1995;  interim 
amaroval  expires  December  14, 1997. 

(d)  Reserved 

IFR  Doc  g»-S053  Filed  }-5-96:  8:45  am) 


40  CFR  Part  152 
(OPP-30036OA;  FRL  4M4-q 
IIM207O-ACC7 


EnmpOon  Of  Certain  Peetlcide 
Subetanoee  From  Federal  Ineecticide, 
FunglcWe^  and  nodentkside  Act 


AQENCY:  Environmental  Protection 
Agency  (EPA).  . 

action:  Final  Rule. 


(:  This  rule  establishes  an 
exemption  from  regulation  imder  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  for  certain 
pesticides.  EPA  has  determined  that 
theae  pesticides,  under  certain 
oonditicms,  are  of  a  character  not 
necessary  to  be  regiilated  under  FIFRA 
in  order  to  carry  out  the  purposes  of  the 
Act  EPA  has  concluded  that  exemption 
of  products  covered  by  this  final  rule 
will  not  pose  unreasonable  risks  to 
public  health  or  the  environment  and 
will,  at  &e  same  time,  relieve  producers 
of  the  burden  associated  with 
regulation.  Pestiddal  products  that  do 
not  meet  the  conditions  of  this  final  rule 
will  continue  to  be  regulated  under 
FIFRA. 

DATES:  This  rule  becomes  effective  May 
6, 1996. 

R3R  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Brennis,  Registration  Division 


(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington  DC  20460. 
Office  location:  Room  713.  CM  «2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
Telephone:  703-305-7501,  e-mail: 
brennis.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM: 

I.  Background 

Authority:  This  rule  is  issued  under 
the  authority  of  FIFRA  section  25(b). 

EPA  issued  a  proposed  rule  in  the 
Federal  Register  on  September  15, 1994 
to  exempt  from  FIFRA  regulation  certain 
pestiddal  substances  (59  FR  47289).  In 
its  proposal,  EPA  identified  a  total  of  31 
pestiddal  active  ingredients  that  it 
believed  were  not  of  a  diarader 
necessary  to  be  regulated  under  FIFRA. 

In  developing  its  list  of  exempted 
sul}stances,  EPA  applied  certain  fodors. 
Consideration  was  given  to  such  fadors 
as,  (1)  whether  the  pestiddal  substance 
is  widely  available  to  the  general  public 
for  other  uses;  (2)  if  it  is  a  common  food 
or  constituenr  of  a  common  food;  (3)  if 
it  has  a  nontoxic  mode  of  action;  (4)  if 
it  is  recognized  by  the  Food  and  Drug 
Administration  (FDA)  as  safe;  (5)  if 
there  is  no  information  showing 
significant  adverse  effeds;  (6)  if  its  use 
pattern  will  result  in  significant 
exposure,  and  (7)  if  it  is  likely  to  be 
persistent  in  the  environment. 

EPA  also  proposed,  as  a  condition  of 
exempted  status,  several  restrictions. 
First,  the  proposal  identified  active 
ingredients  and  listed  certain  inert 
ingredients  that  would  be  permitted  in 
exempted  formulations.  Pestidde 
formulations  would  qualify  only  if  all  of 
the  ingredients  contained  in  the  produd 
were  exempt.  All  inert  ingredients 
contained  in  the  formulation  would 
have  to  be  from  the  list  of  inerts 
identified  as  minimum  risk  inerts  as 
published  in  the  Federal  Register  as  List 
4A  inerts.  This  list  was  last  published 
in  the  Federal  Register,  September  28. 
1994  (59  FR  49400). 

Second,  in  order  to  qualify  for  the 
exemption,  the  pesticide  produd  label 
must  identify  all  the  ingredients  of  the 
produd.  Third,  labels  must  comply  with 
established  regulations  regarding  folse 
and  misleading  statements  (40  QH 
156.10(a)(5)(i)  through  (viii)).  And 
fourth,  the  substance  or  produd  could 
not  bear  claims  either  to  control  or 
mitigate  microorganisms  that  pose  a 
threat  to  human  health  or  carriers  of 
such  microorganisms. 

In  its  proposal.  EPA  solidted 
comments  on  the  list  of  substances 
themselves,  the  evaluation  fadors  and 
the  conditions  of  exemption. 

EPA  has  determined,  with  the 
conditions  imposed  by  this  rule,  that 


use  of  these  pestiddes  poses 
insignificant  risks  to  human  health  or 
the  environment  in  order  to  carry  out 
the  purposes  of  the  Ad,  and  the  biuden 
imposed  by  regulation  is,  therefore,  not 
justified,  the  Agency,  in  promulgating 
this  rule,  is  responding  to  society's 
increasing  demand  for  more  natural  and 
benign  methods  of  pest  control,  and  to 
the  desire  to  reduce  governmental 
regulations  and  ease  the  burden  on  the 
public.  The  regulatory  steps  required  to 
register  any  pestidde  substance  are 
formidable,  not  only  for  the  Agency  but 
for  the  appUcants,  who  often  are  small 
businesses.  The  novice  registrant  often 
requires  extra  attention  and  instruction. 
EPA  believes  that  both  the  applicant 
and  the  Agency  are  consuming  valuable 
time,  energy,  and  money  to  register 
chemicals  that  pose  such  low  risk. 

n.  Implementation 

Products  registered  with  EPA  which 
now  qualify  for  exemption  from 
pestidde  regulation  imder  this  rule,  will 
remain  registered  until  further  action  is 
taken  by  the  registrant.  The  Agency 
encourages  voluntary  cancellation  of 
these  registrations.  Cancellation 
requests  shoiUd  be  mailed  to  James  A. 
Hollins,  Office  of  Pesticide  Programs 
(7502C)  EPA,  401  M  St.,  SW., 
Washington,  DC  20460.  The  letter 
should  request  cancellation  \mder  ' 
FIFRA  section  25(b)  and  spedfy  the 
produd  to  be  canceled  by  both  name 
and  EPA  registration  niunber.  Existing 
stocks  may  be  distributed  for  1  year  after 
the  date  of  cancellation.  After  that  date, 
it  will  be  a  violation  of  FIFRA  for  the 
former  registrant  to  sell  or  distribute 
stock  with  an  EPA  registration  number 
displayed  on  the  label.  Products  in 
channels  of  trade  may  be  sold  and  used 
until  supplies  are  exhausted. 

Producers  of  products  that  are 
exempted  fit>m  regulation  by  this  final 
rule,  will  not  be  obligated  to  comply 
with  the  established  registration  and 
reporting  requirements  of  FIFRA. 
section  7  vnih  resped  to  exempted 
products.  Producers  who  wish  to  market 
exempted  produds  do  nd  need  to 
notify  the  Agency  or  obtain 
confirmation  that  the  produd  is  exempt. 
Provided  the  producer  complies  with  all 
conditions  of  this  rule,  produd  may  be 
distributed.  To  comply,  producers  must 
refer  to  this  rule,  the  most  recently 
pubUshed  4A  inerts  list,  and  a  copy  of 
the  false  and  misleading  labeling 
requirements  contained  in  40  CFR 
156.10(a)(5)(i)  through  (viii). 

It  is  important  to  note  that  this  rule 
only  affects  Federal  regulation  of 
pestidde  products.  Pestidde  producers 
of  exempt  products  should  contad  the 
pestidde  agency  in  each  State  in  which 


they  wish  to  market  their  products,  to 
determine  if  there  are  State 
requirements  which  need  to  be  met. 

m.  Public  Conunent  and  Agency 
Response 

Fifty-six  commenters  responded  to 
the  proposed  rule.  Of  these,  29  (52%) 
generally  opposed  the  proposal,  and  23 
(41%)  generally  supported  it.  Fourteen 
of  the  29  commenters  who  opposed  the 
rule  as  proposed,  expressed  support  for 
some  form  of  reduced  regulation  of  low- 
risk  pesticides. 

Supporters  of  the  proposal  include 
the  "organic"  industry.  Greenpeace  and 
companies  likely  to  benefit  from 
deregulation  of  these  substances.  Those 
opposed  to  the  proposal  include  the 
States'  FIFRA  Issues  Research 
Evaluation  Group  (SFIREG);  State  lead 
agencies  with  pesticide  enforcement 
responsibilities  in  Arizona.  CaUfomia, 
New  Jersey  and  Vermont;  the  Armed 
Forces  Pest  Management  Board;  the  U.S. 
Department  of  Health  and  Human 
Services'  Center  for  Disease  Control;  the 
National  Coalition  Against  the  Misuse  of 
Pestiddes  (NCAMP);  mosquito  and 
vedor  control  agendes;  and  several 
members  of  the  regulated  pesticide 
industry. 

The  supporters  of  the  proposal 
generally  agreed  with  EPA  Uiat 
regulation  of  the  listed  substances  is  not 
necessary  to  prevent  unreasonable 
adverse  efiieds  on  human  health  or  the 
environment.  Many  commented  that 
deregulation  would  encourage  the 
development  and  use  of  "safer" 
pestiddes  and  that  the  exemptions 
would  benefit  business,  espedally  small 
business  and  the  organic  industry.  Many 
supporters  felt  that  EPA  should  more 
fuUy  implement  the  proposal  by  greatly 
expanding  the  lists  of  exempted  active 
ingredients  and  permitted  inerts. 
Approximately  80  additional  active 
ingredients  and  50  inerts  were  proposed 
for  futiue  consideration.  The  Agency 
'will  evaluate  each  active  ingredient  and 
will  include  those  it  feels  qualify  for 
exemption  in  its  next  proposal.  The 
inerts  are  presently  being  reviewed  for 
possible  inclusion  in  the  next  published 
list  of  inerts  of  minimum  concern  (inerts 
4A  list). 

Among  objections  to  the  proposal,  the 
most  often  repeated  concern  was  that 
deregulation  would  result  in  a 
proliferation  of  ineffective  products 
making  false  or  misleading  claims  about 
produd  performance  and/ or  safety  and 
that  the  public  would  pay  the  price  for 
inadequate  oversight  by  EPA  and  the 
Federal  Trade  Commission  (FTC). 
SFIREG,  the  State  Lead  Agencies,  and 
others  expressed  concern  that 
deregulation  would  create  a  niunber  of 


serious  enforcement  problems  for  States. 
Other  significant  concerns  included  the 
fear  that  deregulation  of  arthropod 
repellents  would  adversely  affect  public 
health;  that  certain  substances  proposed 
for  exemption  or  included  on  the  list  of 
permitted  inerts  were  not  "safe"  or 
could  cause  adverse  effects  when  used 
in  combination  or  in  ways  not 
anticipated  by  EPA;  that  EPA's  factors 
and  process  for  determining  which 
substances  to  exempt  or  its  process  for 
revoking  exemptions  in  the  face  of 
reported  adverse  effeds  were 
inadequate;  and  that  deregulation  of 
these  substances  would  give  an  unfair 
competitive  advantage  to  manufadurers 
of  exempt  pesticide  products.  Although 
more  than  50  percent  of  the  commenters 
opposed  the  proposed  exemptions, 
nearly  half  (14  of  29)  of  the  opponents 
expressed  support  for  some  form  of 
reduced  regulation  of  low-risk 
pestiddes. 

In  response  to  concerns  regarding 
labeling  and  enforcement,  the  Agency 
has  changed  the  rule  to  provide  spedfic 
label  requirements  as  indicated  in  the 
following  sedion  of  this  rule.  If  these 
conditions  are  not  met  by  produds 
being  distributed,  then  the  conditions 
for  exemption  horn  regulation  have  not 
been  met,  and  the  Agency  retains 
authority  to  bring  enforcement  adion 
under  FIFRA. 

It  is  significant  to  point  out,  that  since 
one  condition  for  exemption  i's  that  the 
product  label  cannot  niake  false  or 
misleading  claims,  it  is  important  for 
formulators  and  distributors  of 
unregulated  products  to  ensure  that  they 
are  not  making  any  unsupported 
efficacy  claims  for  any  pest,  particularly 
for  those  which  may  be  of  a  possible 
public  health  concern. 

The  final  rule  clearly  and  concisely 
states  which  conditions  manufadurers 
must  meet  to  obtain  exempted  status  for 
certain  low-risk  pesticides.  States  need 
only  review  whether  a  product  meets 
those  conditions  to  determine  exempt 
status.  The  Agency  is  convinced  that  the 
deregulation  of  low  risk  produds  is 
wise.  Exempted  produds  should  not 
require  significant  monitoring  and  it 
will  not  be  difficult  for  States  to  identify 
properly  exempted  products.  Those 
States  which  do  not  allow  exemptions 
from  State  registration  are  free  to 
continue  to  enforce  their  State 
provisions. 

Many  commenters  expressed  concern 
that  deregulation  of  some  pesticides 
would  give  a  competitive  advantage  to 
manufactiuers  of  deregulated  products. 
EPA's  regulatory  authority  imder  FIFRA 
is  primarily  a  licensing  authority  and 
every  decision  has  some  potential  effed 
on  competitors.  The  Agency  does  not 


consider  potential  impact  on 
competitors  to  be  a  vahd  and  suffident 
reason  to  preclude  an  exemption  under 
FIFRA. 

While  no  one  submitted  com]>elling 
evidence  that  the  listed  substances 
should  not  be  exempted  from 
regulation,  several  people  took  issue 
with  the  way  EPA  approached 
exempting  pestiddes  in  general  and 
expressed  concerns  about  the  specific 
fadors  the  Agency  used  to  arrive  at  its 
selections.  The  Agency  agrees  that  any 
one  factor,  taken  alone,  is  insufficient  to 
make  a  minimum  risk  determination. 
Admittedly,  many  chemicals  that  are 
available  to  the  public  on  a  daily  basis, 
pose  some  level  of  risk,  and  several 
higher-risk  pesticides  were  once  listed 
on  FDA's  Generally  Recognized  As  Safe 
(GRAS)  list.  It  is  important  to  stress  that 
these  fadors  were  not  applied  exclusive 
of  one  another,  but  rather  in  conjunction 
with  all  of  the  others.  Moreover,  the 
factors  themselves  are  not  meant  to  be 
absolute  criteria  and  certainly  some 
factors  are  unsupported  for  some  of  the 
substances.  But.  taken  as  a  whole.  EPA 
believes  that  the  fadors  applied  to  each 
of  the  substances  indicate  thai  the 
substances  will  not  pose  a  risk  that 
warrants  regulation  under  FIFRA.  EPA 
researched  each  substance  prior  to 
proposing  it  for  exemption.  A  general 
literatiu^  search  was  performed  in 
addition  to  an  in-house  search  of  the 
Agency's  own  data  base. 

In  its  proposal,  the  Agency  invited  the 
public  to  add  to  the  list  of  factors  or 
submit  information  that  might  be 
appropriate  to  consider  in  determining 
whether  a  substance  should  be 
exempted  from  FIFRA  regulation.  No 
information  was  submitted  by 
commenters  about  the  proposed 
pesticides  to  support  their  comments. 
Any  person  may  submit  evidence  that 
refutes  the  Agency's  conclusions  that 
any  exempted  pesticide  should  no 
longer  be  exempted  because  of  newly 
uncovered  risk.  EPA  will  consider  such 
information  in  determining  whether  the 
exemption  should  be  continued. 

Commenters  indicated  that  EPA 
should  adopt  a  position  similar  to  FDA's 
that  allows  cosmetics  manufacturers  to 
use  the  generic  term  "fragrance"  on 
their  labels.  The  requirement  to  list  all 
ingredients  on  the  exempted  product 
label  presents  problems,  since 
fragrances  are  often  purchased  from 
independent  vendors,  and  their 
formulations  are  proprietary.  Fragrances 
can  be  skin  sensitizers  or  have  other 
adverse  effects,  particularly  at  higher 
concentrations.  The  Agency's  evaluation 
of  fragrances  is  concentration 
dependent;  that  is,  it  is  based  upon  the 
amount  of  fragrance  that  will  be  used  in 
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•  given  formulation.  What  is  acceptable 
at  0.1%  concentration,  may  not  be 
acceptable  at  2%.  In  deregulating,  the 
Agency  would  not  be  able  to  regulate 
the  concentration  of  these  fragrances  in 
a  foimulation.  The  Agency  understands 
Cbe  proprietary  nature  of  many  fragrance 
fbnnulatioos,  and  wre  have  evaluated 
ways  of  including  fragrances  on  inerts 
list  4A.  The  Agency  has  foimd  no 
woriEable  solutions  for  this  issue.  The 
rule  has  not  been  changed. 

All  public  comments  and  more 
detailed  responses  to  specific  issues,  are 
available  in  the  public  docket. 

IV.  levisioas  MMie  to  the  Rule  in 
I  to  ComnientB 


The  Agency  has  made  the  following 
dianges  frtmi  the  proposed  rule  in 
response  to  the  comments  it  received. 

1.  The  ingredients  cinnamon, 
dtronella,  garlic,  and  sesame  have  been 
revised  to  include  their  oils. 

2.  The  requirement  that  the  product 
label  must  indicate  the  percentage  (by 
weight)  of  active  ingredient(s)  contained 
in  theproduct  has  been  added. 

3.  The  requirement,  "The  substance  or 
product  miist  not  bear  claims  either  to 
control  or  mitigate  microorganisms  that 
pose  a  threat  to  human  health  or  carriers 
of  such  miCTOoiganisms",  has  been 
amended  to  read,  "The  substance  or 
product  must  not  bear  claims  either  to 
omtrol  or  mitigate  microorganisms  that 
pose  a  threat  to  human  health, 
including,  but  not  limited  to  disease 
transmitting  bacteria  or  viruses,  or 
claims  to  control  insects  or  rodents 
carrying  specific  diseases,  including, 
but  not  limited  to  ticks  that  carry  Lyme 
disease." 

4.  The  requirement  that  products 
must  not  include  any  false  and 
misleading  labeling  statements, 
including  those  listed  in  40  CFR 
156.10(a)(5)(i)  -  (viii)  has  been  added. 

V.  PubUc  Docket 

EPA  has  estabUshed  a  public  docket 
fior  this  rulemaking  (OPP-300350  and 
3003S0A).  All  comments  received  in 
response  to  the  proposed  and  final  rule 
are  available  in  the  public  docket.  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  pubUc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C],  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  Please  address  all 


written  inquiries  to  the  Public  Response 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  it  has  been 
determined  that  this  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  review  by  the  Office  of  Management 
and  Budget. 

B.  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  imder  the 
Regulatory  Flexibility  Act  of  1980 
(Pub.L.  9&^354;  94  Stat.  1164,  5  U.S.C. 
601  et  seq.).  EPA  has  determined  that 
this  rule  will  have  a  positive  economic 
impact  on  a  substantial  number  of  small 
businesses  which  will  no  longer  be 
subject  to  FIFRA  regulation,  thereby 
reducing  their  costs  and  regulatory 
burdens. 

Accordingly,  I  certify  that  this  rule 
does  not  require  a  separate  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements.  Therefore,  the 
Paperwork  Reduction  Act  is  not 
applicable. 

D.  SAP.  USDA  and  Congressional 
Review 

In  accordance  with  FIFRA  section  25, 
the  FIFRA  Scientific  Advisory  Panel 
(SAP)  has  waived  review  of  this  rule.  A 
copy  of  the  rule  has  been  forwarded  to 
the  U.S.  Department  of  Agriculture 
before  publication.  Copies  of  the  final 
rule  also  were  forwarded  to  the 
Conunittee  of  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition  and  Forestry 
of  the  Senate. 

List  of  Subjects  in  40  CFR  Part  152 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  February  28, 1996. 

Carol  M.  Browner, 

Administrator 

Therefore,  40  CFR  chapter  I,  part  152 
is  amended  as  follows: 

PART  152— {AMENDED] 

1.  The  authority  citation  for  part  152 
continues  to  read  as  follows: 


Audiority:  7  U.S.C  136-136y. 

2.  In  §  152.25  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§152.25    Exemptions  for  pesticides  Of  a 
character  not  requiring  FIFRA  regulation. 

•     «     •     •     * 

(g)  Minimum  risk  pesticides —  (1) 
Exempted  products.  Products 
containing  the  foUoMring  active 
ingredients  are  exempt  from  the 
requirements  of  FIFRA,  alone  or  in 
combination  with  other  substances 
listed  in  this  paragraph,  provided  that 
all  of  the  criteria  of  this  section  are  met. 

Castor  oil  (U.S.P.  or  equivalent) 

Cedar  oil 

Cinnamon  and  cinnamon  oil 

Citric  acid 

Citronella  and  Citronella  oil 

Cloves  and  clove  oil 

Com  gluten  meal 

Com  oil 

Cottonseed  oil 

Dried  Blood 

Eugenol 

Garlic  and  garlic  oil 

Geraniol 

Geranium  oil 

Lauryl  sulfate 

Lemongrass  oil 

Linseed  oil 

Malic  acid 

Mint  and  mint  oil 

Peppermint  and  peppermint  oil 

2-Phenethyl  propionate  (2-phenylethyl 
propionate) 

Potassium  sorbate 

Putrescent  whole  egg  solids 

Rosemary  and  rosemary  oil 

Sesame  (includes  ground  sesame  plant) 
and  sesame  oil 

Sodium  chloride  (common  salt] 

Sodium  lauryl  sulbte 

Soybean  oil 

Thyme  and  thyme  oil 

White  pepper 

Zinc  metal  strips  (consisting  solely  of  zinc 
metal  and  impurities] 

(2)  Permitted  inerts.  A  pesticide 
product  exempt  under  paragraph  (g)(1) 
of  this  section  may  only  include  inert 
ingredients  listed  in  the  most  current 
List  4A.  This  Ust  is  updated  periodically 
and  is  published  in  the  Federal 
Register.  The  most  current  list  may  be 
obtained  by  writing  to  Registration 
Support  Branch  (4A  Inerts  List) 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington  DC  20460. 

(3)  Outer  conditions  of  exemption.  All 
of  the  following  conditions  must  be  met 
for  products  to  be  exempted  under  this 
section: 

(i)  Each  product  containing  the 
substtmce  must  bear  a  label  identifying 
the  name  and  percentage  (by  weight)  of 
each  active  ingredient  and  die  name  of 
each  inert  ingredient. 


(ii)  The  product  must  not  bear  claims 
either  to  control  or  mitigate 
microorganisms  that  pose  a  threat  to 
human  health,  including  but  not  limited 
to  disease  transmitting  bacteria  or 
viruses,  or  claims  to  control  insects  or 
rodents  carrying  specific  diseases, 
including,  but  not  limited  to  ticks  that 
carry  Lyme  disease. 

(iii)  The  product  must  not  include  any 
false  and  misleading  labeling 
statements,  including  those  listed  in  40 
CFR  156.10(a)(5)(i)  through  (viii). 

[FR  Doc.  96-5240  Filed  3-5-96;  8:45  am] 
snxMQ  CODE  ewo  BO  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  64 
(FCC  96-34] 

Inmate  Calling  Services— Prison 
Payphones 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Declaratory  ruling. 

SUMMARY:  On  January  30, 1996,  the 
Commission  adopted  a  Declaratory 
Ruling  that  inmate-only  payphone 
instruments  are  customer  premises 
equipment  (CPE)  that  must  be  provided 
on  an  imregulated  basis.  The 
Commission  additionally  denied 
petitioner's  request  that  certain  inmate- 
only  services  be  considered  enhanced 
services.  The  intended  effect  is  to 
ensure  that  the  inmate-only  payphone 
market  remains  competitive. 
EFFECTIVE  DATE:  March  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  A.  Thomas,  Attorney,  Network 
Services  Division,  Common  Carrier 
Bureau,  (202)  418-2338. 
SUPPLEMENTARY  INFORMATION:  This 
report  summarizes  the  Commission's 
Declaratory  Ruling  in  the  matter  of 
Petition  for  Declaratory  Ruling  by  the 
Inmate  Calling  Services  Providers  Task 
Force — Prison  Payphones,  (RM-8181, 
FCC  96-34.  adopted  January  30. 1996 
and  released  February  20. 1996).  The 
file  is  available  for  inspection  and 
copying  during  the  weekday  hours  of  9 
ajn.  to  4:30  p.m.  in  the  Commission's 
Reference  Center,  room  239. 1919  M  St., 
N.W.,  Washington  D.C.,  or  copies  may 
be  purchased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.  2100  M 
St.,  N.W.,  Suite  140.  Washington,  D.C. 
20037.  phone  (202)  857-3800. 

Analjrsis  of  Proceeding 

1.  Petitioner  requested  the 
Commission  to  rule  that  LECs  must 


provide  inmate-only  payphone 
instruments  as  detariffed  CPE  and  must 
offer  certain  prison  inmate  payphone 
services  as  unregulated  enhanced 
services.  Petitioner  argued  that  inmate- 
only  payphone  service  is 
distinguishable  from  pay  telephone 
service  offered  to  the  "transient  mobile 
public,"  as  defined  in  Tonka  Tools,  Inc. 
58  RR  2d  903,  50  FR  24694  (June  12, 
1985]  and  therefore  not  entitled  to 
special  treatment  pursuant  to 
Amendment  of  Section  64.702  of  the 
Commission's  Rules  and  Regulations 
(Computer  H),  77  FCC  2d  384  (1980),  45 
FR  24694  (May  13, 1980). 

2.  In  this  Declaratory  Ruling,  the 
Commission  concluded  that  the 
decision  in  Tonka  resulted  from  a 
concern  that  payphones  should  be 
available  to  the  "transient  mobile"  or 
gene^l  public.  Those  concerns,  the 
Commission  concluded,  are  not 
applicable  in  the  context  of  prison 
payphones.  Thus  the  Commission 
agreed  with  Petitioner  that  inmate-only 
payphones  are  to  be  considered  CPE  for 
regulatory  purposes. 

3.  Additionally,  the  Commission 
rejected  Petitioner's  Eugument  that 
inmate  phone  services  such  as  call 
monitoring  and  blocking,  and 
restrictions  on  call  timing  and  duration 
are  enhanced  services  under  the 
Commission's  Computer  II  decisions. 
The  Commission  concluded  that  these 
services  may  be  characterized  as 
adjuncts  to  basic  service  imder  existing 
precedent.  The  Commission  also 
concluded  that  the  record  provided 
insufficient  detail  to  support  a  ruling 
that  inmate  Personal  Identification 
Numbers  (PINs)  are  an  enhanced 
service. 

4.  Ordering  Clauses.  /( is  ordered. 
pursuant  to  Section  4  of  the 
Communications  Act  as  amended.  47 
U.S.C.  §§  154,  that  the  petition  for 
declaratory  ruling  filed  by  the  Inmate 
Calling  Services  Providers  Task  Force  of 
the  American  Public  Communication 
Council  is  Granted  to  the  extent 
discussed  and  otherwise  IS  Denied. 

5.  It  is  further  ordered  that  carriers 
shall  notify  their  customers  in  writing 
for  prison  payphone  service  of  the 
change  in  status  of  inmate-only 
customer  premises  equipment  from  a 
regulated  activity  to  a  nonregulated 
activity  by  July  1, 1996.  Accordingly,  by 
September  2, 1996,  the  LECs  must 
reclassify  any  inmate-only  pay 
telephone  investment  recorded  in 
Account  32.2351,  Public  telephone 
terminal  equipment,  along  with  the 
associated  depreciation  and  tax  reserves 
and  any  related  expenses,  from  a 
regulated  activity  to  nonregulated 
activity  pursuant  to  our  Part  64  rules. 


The  LECs  shall  also  establish  whatever 
Part  64  cost  pools  are  needed  to 
accomplish  this  reclassification  and 
shall  file  revisions  to  their  Cost 
Allocation  Manuals  reflecting  this 
reclassification  within  sixty  (60)  days 
prior  to  the  effective  date  of  the  change. 
In  addition,  carriers  must  make 
appropriate  tariff  changes  pursuant  to 
Part  61  of  the  Commission's  Rules. 

6.  List  of  Subjects  in  47  CFR  Parts  61 
and  64 

Inmate-only  payphone  equipment. 
Communications  common  carriers. 
Telephone. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  96-5187  Filed  3-5-96;  8:45  am] 
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47  CFR  Part  64 

[CC  Docket  No.  91-115;  FCC  96-38] 

Tariffing  Requirements  for  Billing 
Name  and  Address 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  Rule;  petition  for 

reconsideration. 

SUMMARY:  On  February  1,  1996.  the 
Commission  adopted  a  Third  Order  on 
Reconsideration  in  this  proceeding 
denying  two  petitions  for 
reconsideration  filed  by  US  West 
Communications,  Inc.  (US  West).  In  its 
first  petition,  US  West  sought 
reconsideration  of  the  Commission's 
denial  of  its  petition  for  stay  of  the 
Order  requiring  LECs  to  file  tariffs 
governing  the  provision  of  billing  name 
and  address  (BNA)  information.  The 
Commission  denied  this  petition  as 
repetitious,  because  the  Commission 
had  addressed  all  of  US  West's 
arguments  in  a  previous  Order.  In  the 
other  petition,  US  West  sought 
reconsideration  of  the  prohibition 
against  using  BNA  information  for 
marketing  purposes,  which  the 
Commission  adopted  in  1993  to  protect 
end  user  privacy  when  local  exchange 
carriers  provide  BNA  information  under 
tariff.  US  West  also  claimed  that  the 
previous  Orders  in  this  proceeding  did 
not  explain  whether  the  BNA  rules 
applied  to  all  BNA  information,  or  only 
to  BNA  information  associated  with 
calling  card,  third  party,  and  collect 
calls.  The  Commission  denied  this 
petition  to  the  extent  it  sought  to 
eliminate  the  prohibition  against  using 
BNA  information  for  marketing 
purposes,  and  granted  it  to  the  extent  it 
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sought  clarification  of  the  application  of 
the  BNA  requirements. 
EFFECTIVE  DATE:  April  5, 1996. 
FOR  FURTMER  MFORMATION  CONTACT: 
Stevm  Spaeth,  Tariff  Division,  Qmimon 
Carrier  Bureau.  (202)  418-1530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sununary  of  the  Commission's  Third 
Order  on  Reconsideration  adopted 
February  1, 1996,  and  released  February 
9. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
bu^ess  hours  in  the  FCC  PubUc 
Reference  Room  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Suite  140,  2100 
M  Street  NW.,  Washington,  DC  20037. 

Regulatory  Flexibility  Analysis 

The  Commission  has  determined  that 
Section  605(b)  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C  605(b), 
does  not  apply  to  these  rules  because 
they  do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  definition  of  a  "small 
entity"  in  Section  3  of  the  Small 
Business  Act  excludes  any  business  that 
is  dominant  in  its  field  of  operation. 
Although  some  of  the  local  exchange 
carrins  that  will  be  affected  are  very 
small,  local  exchange  carriers  do  not 
qiudify  as  small  entities  because  each  of 
them  has  a  monopoly  on  ubiquitous 
access  to  the  subscribers  in  their  service 
area.  The  Commission  has  also  found  all 
exchange  carriers  to  be  dominant  in  its 
competitive  carrier  proceeding.  See  85 
FCC  2d  1,  23-24  (1980).  To  the  extent 
that  small  telephone  companies  will  be 
affected  by  these  rules,  the  Commission 
hereby  certifies  that  these  rules  will  not 
have  a  significant  effect  on  a  substantial 
number  of  "small  entities." 

Sammary  of  Report  and  Order. 

In  the  Second  Report  and  Order  in 
this  Docket,  58  FR  36143,  July  6, 1993, 
the  Commission  required  local  exchange 
carriers  (LECS)  to  provide  their 
customers'  BNA  information  to 
interexchange  carriers  and  other 
telecommunications  service  providers 
on  a  common  carrier  basis.  Because 
widespread  disclosiue  of  BNA 
information  could  conflict  with 
customers'  reasonable  expectations  of 
privacy,  the  Commission  also  limited 
BNA  disclosure,  thus  safeguarding  these 
expectations.  In  particular,  the 
Commission  prohibited  parties 
obtaining  BNA  information  from  using 
it  for  marketing  purposes.  In  the  Second 
Order  on  Reconsideration  in  this  docket. 


58  FR  65669.  December  16, 1993,  the 
Commission  revised  some  of  its  privacy 
protections,  but  again  expressly  forbade 
parlies  from  using  BNA  information  for 
marketing  purposes. 

In  its  petitions  for  reconsideration,  US 
West  argued  that  the  record  did  not 
adequately  demonstrate  the  need  for  any 
privacy  protections,  that  adopting  these 
rules  violated  US  West's  due  process 
rights,  that  these  rules  were  inconsistent 
with  rules  we  adopted  in  a  different 
proceeding,  and  that  the  restriction 
against  marketing  was  an 
unconstitutional  restriction  on  BNA 
purchasers'  freedom  of  speech.  The 
Commission  found  that  none  of  these 
arguments  warranted  revision  of  the 
BNA  privacy  protections. 

US  West  also  claimed  that  the 
previous  Orders  in  this  proceeding  did 
not  explain  whether  the  rules  appUed  to 
all  BNA  information,  or  only  to  BNA 
information  associated  with  calling 
card,  third  party,  and  collect  calls.  The 
Commission  explained  which  of  its 
rules  apply  to  all  BNA  information,  and 
which  apply  only  to  BNA  information 
associated  with  calling  card,  third  party, 
and  collect  calls.  The  Commission  also 
revised  Section  64.1201(e)(3)  of  its 
rules,  to  make  its  application  more 
clear. 

Ordering  Clauses 

Accordingly,  It  is  ordered.  Pursuant  to 
Section  l.-429(i)  of  the  Commission's 
Rules,  47  CFR  §  1.429(i),  that  the 
petition  for  reconsideration  of  the  First 
BNA  Reconsideration  Order  filed  by  US 
West  Communications,  Inc.  is  dismissed 
as  repetitious. 

It  is  further  ordered.  Pursuant  to 
Section  1.429(i)  of  the  Commission's 
Rules.  47  CFR  §  1.429(i),  that  the 
petition  for  reconsideration  of  the 
Second  BNA  Reconsideration  Order 
filed  by  US  West  Conmiunications,  Inc. 
is  granted  to  the  extent  indicated  above, 
and  otherwise  is  denied. 

It  is  further  ordered.  That  the  policies, 
rules  and  requirements  set  forth  herein 
are  adopted. 

List  of  Subjects  in  47  CFR  Part  64 

Commimications  common  carriers. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Title  47  of  the  CFR,  Part  64,  is 
amended  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

Rule  Changes 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


Aotfaority:  Sec.  4, 48  SUt.  1066,  as 
amended;  47  U.S.C  154,  unless  otherwise 
noted. 

2.  Section  64.1201(e)(3)  is  revised  to 
read  as  follows: 

§  64.1201    Restrictions  on  billing  name  and 
address  disclosura. 


(e)*  *  * 

(3)  No  local  exchange  carrier  shall 
disclose  the  billing  name  and  address 
information  associated  with  any  calling 
card  call  made  by  any  subscriber  who 
has  afBrmatively  withheld  consent  for 
disclosiue  of  BNA  information,  or  for 
any  third  party  or  collect  call  charged  to 
any  subscriber  who  has  affirmatively 
withheld  consent  for  disclosure  of  BNA 
information. 

(FR  Doc.  96-5189  Filed  3-5-96;  8:45  am] 
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47  CFR  Part  73 

PMM  DoelMt  No.  87-433;  RIIII-5994  and  RM- 
6181] 

Radio  Broadcasting  Services; 
Punxsutawney,  PA 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  diief,  PoUcy  and  Rules 
Division  denied  the  petition  for 
reconsideration,  filed  by  Renda  Radio, 
Inc.,  licensee  of  Station  WPXZ-FM, 
Punxsutawney,  Pennsylvania,  of  the 
letter  decision  by  the  Chief,  Allocations 
Branch,  to  retiun  as  procedurally 
defective  Renda's  petition  for  rule 
making.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  March  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  )r..  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  87-433,  adopted  February 
16, 1996  and  released  February  29, 
1996.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  Commission's  Reference  Center 
(Room  239),  1919  M  Street.  NW., 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  fitim  the  Commission's  copy 
contractor.  International  Transcription 
Services,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 


Federal  Communications  Commission. 
Douglas  W.Webbink, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  96-5191  Filed  3-5-96;  8:45  am] 
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47  CFR  Part  73 

[MM  DockM  No.  89-«94,  RM-7142,  RM- 
7318] 

Radio  Broadcasting  Services; 
HarristMirg  and  AltMmarle,  NC 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Chief,  Poficy  and  Rules 
Division  denied  the  petition  for 
reconsideration,  filed  by  Piedmont 
Crescent  Communications,  Inc.,  of  the 
Report  and  Order  in  this  proceeding,  56 
FR  1650,  pubUshed  January  15, 1992. 
The  Report  and  Order  granted  RM-7142 
to  allot  Channel  224A  to  Harrisbiug  and 
partially  denied  another  proposal, 
treated  as  a  counterproposal  and  filed 
by  Piedmont,  to  substitute  Channel 
264A  for  Channel  265A  at  Albemarle, 
North  Carolina,  to  reallot  Channel  264A 
to  Harrisburg.  North  Carolina,  and  to 
modify  the  Ucense  of  Albemarle  Station 
WABZ-FM  accordingly,  and  also  to  allot 
Channel  224A  to  Harrisburg.  With  this 
action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE:  March  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-594,  adopted  February 
16, 1996  and  released  February  29, 
1996.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  Commission's  Reference  Center 
(Room  239),  1919  M  Street,  NW., 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  2100  M  SUeet,  NW.,  Suite  140. 
Washington,  DC  20037,  (202)  857-3800. 

Federal  Communications  Commission. 
Douglas  W.  Webbink. 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  96-5190  Filed  3-5-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49CFRPart229 

[FRA  Dockst  No.  RSQC-^  Notloe  No.  10] 

RIN2130-AA80 

Locomotive  Visibility;  Minimum 
Standards  for  Auxiliary  Lights 

AGENCY:  Federal  Raihoad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  FRA  amends  the  locomotive 
safety  standards  to  increase  train 
visibiUty.  This  action  requires  that 
certain  locomotives  be  equipped  with 
aiudhary  Ughts  to  enable  motorists, 
railroad  employees  and  pedestrians  to 
recognize  approaching  trains  at  a  greater 
distance.  The  rule  requires  that 
locomotives  operated  over  public 
highway-rail  crossings  at  greater  speeds 
than  20  miles  per  hour  be  equipped 
with  auxiliary  lights. 
EFFECTIVE  DATE:  May  6, 1996. 
ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W.,  Room  8201, 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Davids,  Bridge  Engineer,  Office 
of  Safety.  FRA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590 
(telephone:  202-366-0507);  Grady 
Cothen,  Jr.,  Deputy  Associate 
Administrator  for  Safety  Standards, 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  (telephone: 
202-366-0897);  or  Kyle  M.  Mulhall, 
Trial  Attorney,  Office  of  Chief  Counsel, 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  (telephone: 
202-366-0635). 

SUPPLEMENTARY  INFORMATION:  On  August 
28, 1995,  FRA  published  a  notice  of 
proposed  rulemaking  (NPRM)  that 
would  change  headlight  regulations  for 
locomotives  by  requiring  two  auxiliary 
lights  that  would  be  placed  on  the  front 
of  the  locomotive  to  form  a  triangle  with 
the  headhght.  60  FR  44457.  PubUcation 
of  this  final  rule  was  required  by  section 
14  of  the  Amtrak  Authorization  and 
Development  Act  (Pub.  L.  102-533). 
This  legislation  added  a  new  subsection 
(u)  to  §  202  of  the  Federal  Raihoad 
Safety  Act  of  1970  (FRSA)  (45  U.S.C. 
431(u)],  to  address  locomotive  visibility. 
On  July  5. 1994,  §  202(u)  of  the  FRSA. 
together  with  all  the  other  general  and 
permanent  Federal  railroad  safety  laws, 
was  simultaneously  repealed,  revised 


and  reenacted  without  substantive 
change,  and  recodified  as  positive  law  at 
49  U.S.C.  20143.  As  recodified,  the 
section  now  reads  as  follows: 

Locomotive  Visibility 

(a)  Definition. — In  this  section, 
"locomotive  visibility"  means  the 
enhancement  of  day  and  night  visibility 
of  the  front  end  locomotive  of  a  train, 
considering  in  particular  the  visibility 
and  perspective  of  a  driver  of  a  motor 
vehicle  at  a  grade  crossing. 

(b)  Interim  Regulations. — Not  later 
than  December  31, 1992,  the  Secretary 
of  Transportation  shall  prescribe 
temporary  regulations  identifying  ditch, 
crossing,  strobe,  and  oscillating  lights  as 
temporary  locomotive  visibihty 
measures  and  authorizing  and 
encouraging  the  installation  and  use  of 
those  li^ts.  Subchapter  11  of  chapter  5 
of  title  5  does  not  apply  to  a  temporary 
regulation  or  to  an  amendment  to  a 
temporary  regulation. 

(cj  Review  of  Regulations. — The 
Secretary  shall  review  the  Secretary's 
regulations  on  locomotive  visibility.  Not 
later  than  E)ecember  31, 1993,  the 
Secretary  shall  complete  the  current 
research  of  the  Department  of 
Transportation  on  locomotive  visibility. 
In  conducting  the  review,  the  Secretary 
shall  collect  relevant  information  from 
operational  experience  by  rail  carriers 
using  enhanced  visibility  measures. 

(d)  Regulatory  Proceeding. — Not  later 
than  June  30,  1994,  the  Secretary  shall 
begin  a  regulatory  proceeding  to 
prescribe  final  regulations  requiring 
substantially  enhanced  locomotive 
visibility  measures.  In  the  proceeding, 
the  Secretary  shall  consider  at  least — 

(1)  Revisions  to  the  existing 
locomotive  headlight  standards, 
including  standards  for  placement  and 
intensity; 

(2)  Requiring  the  use  of  reflective 
material  to  enhance  locomotive 
visibihty; 

(3)  Requiring  the  use  of  additional 
alerting  lights,  including  ditch,  crossing, 
strobe,  and  oscillating  lights; 

(4)  Requiring  the  use  of  auxiliary 
lights  to  enhance  locomotive  visibility 
when  viewed  from  the  side; 

(5)  The  effect  of  an  enhanced 
visibility  measure  on  the  vision,  health, 
and  safety  of  train  crew  members;  and 

(6)  Separate  standards  for  self- 
propelled,  push-pull,  and  multiple  unit 
passenger  operations  without  a 
dedicated  head  end  locomotive. 

(e)  Final  Regulations.— {\)  Not  later 
than  June  30,  1995,  the  Secretary  shall 
prescribe  final  regulations  requiring 
enhanced  locomotive  visibility 
measures.  The  Secretary  shall  require 
that  not  later  than  December  31, 1997, 
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a  locomotive  not  excluded  ^m  the 
regulations  be  equipped  with  temporary 
visibility  measures  under  subsection  (b) 
of  this  section  or  the  visibility  measures 
the  final  regulations  require. 

(2)  In  prescribing  r^ulations  under 
paragraph  (1)  of  this  subsection,  the 
Secretary  may  exclude  a  category  of 
trains  or  rail  operations  from  a  specific 
visibility  requirement  if  the  Secretary 
decides  the  exclusion  is  in  the  public 
interest  and  is  consistent  with  rail 
safety,  including  grade-crossing  safety. 

(3)  A  locomotive  equipped  with 
temporary  visibility  measiues 
prescribed  under  subsection  (b)  of  this 
section  when  final  regulations  are 
prescribed  under  paragraph  (1)  of  this 
subsection  is  deemed  to  be  complying 
with  the  final  regulations  for  4  years 
after  the  final  regulations  are  ^escribed. 

After  pubhcation  of  the  NPRM,  FRA 
held  a  public  hearing  at  the  request  of 
the  Association  of  American  Railroads 
(AAR)  and  The  American  Short  Line 
Railroad  Association  (ASLRA).  This 
hearing  was  held  in  Washington,  on 
November  28, 1995.  FRA  also  extended 
the  comment  period  on  the  NPRM.  FRA 
now  responds  to  the  comments 
concerning  this  rulemaking. 

FRA  Study  of  Auxiliary  Lights 

ERA'S  Office  of  Research  and 
Envelopment,  through  the  Volpe 
National  Transportation  Systems  Center 
(VNTSC),  has  studied  the  impact  of 
auxiliary  lights  as  alerting  devices  to 
improve  locomotive  visibility.  A  copy  of 
the  final  report  was  placed  in  the  docket 
of  this  rulemaking. 

As  part  of  this  study,  FRA  initially 
evaluated  various  Ughting  systems, 
paint  schemes,  and  reflective  materials. 
Four  of  the  alerting  light  systems  were 
selected  for  further  study:  standard 
locomotive  headUghts  and  crossing, 
ditch,  and  strobe  lights.  FRA  evaluated 
the  lights  for  compliance  with  FRA's 
interim  advisory  standards  and  for  cost 
and  reliabihty  and  conducted  field  tests 
on  their  abihty  to  increase  an 
approaching  train's  visibility. 

The  results  were  that  the  addition  of 
auxiliary  lights  significantly  increased 
train  visibility  compared  to  the  use  of 
standard  headlights  alone.  Results 
indicated  a  10  to  20  percent  increase  in 
the  distance  an  approaching  train  can  be 
recognized.  Tests  also  indicated  that  . 
motorists  are  better  able  to  predict  the 
time  it  takes  for  an  approaching  train  to 
enter  a  crossing.  Limited  data  collected 
from  three  railroads  participating  in  the 
study  suggested  that  accident  rates  drop 
significantly  when  auxiliary  lights  are 
used. 

The  AAR  dismisses  FRA's  findings  on 
two  groimds;  one,  that  the  field  tests  did 


not  adequately  reproduce  real 
conditions  at  highway-rail  grade 
crossings;  and,  two,  that  FRA  failed  to 
separate  locomotives  that  were  and  were 
not  equipped  with  auxiliary  lights  when 
it  determined  there  was  a  drop  in  the 
accident  rate  after  auxiliary  lights  were 
installed  on  some  locomotives. 

FRA  replies  that  the  field  tests  were 
not  intended  to  simulate  real  conditions 
at  highway-rail  grade  crossings.  They 
were  intended  to  compare  the  responses 
of  a  selected  group  of  subjects  to  the 
approach  of  trains  with  several 
configurations  of  auxiUary  lights,  and  a 
control  sample  with  no  auxiliary  Ughts. 
Real  conditions  at  highway-rail  grade 
crossings  involve  so  many  variables  that 
testing  for  all  possible  conditions  would 
not  have  been  possible  within  the  time 
and  resources  available  for  this  project. 
The  tests  were  successful  in  measuring 
the  subjects"  response  to  the  carefully 
selected  parameters. 

The  in-service  accident  data  was 
requested  from  the  participating 
railroads  by  VNTSC  after  the  periods  for 
which  the  data  had  been  accumulated. 
FRA  used  data  that  was  available  at  the 
time,  and  the  data  had  not  been 
collected  with  this  rulemaking  in  mind. 
Therefore,  the  data  was  not  available  for 
an  ideal  detailed  statistical  analysis. 
However,  the  trend  favoring  the 
accident-reduction  potential  of  auxiliary 
lights  was  obvious  throughout  the 
analysis  that  was  performed  and 
reported  by  VNTSC. 

Section  Analysis 

1.  Three-Light  Triangle:  §  229.125(d) 

It  continues  to  be  FRA's  belief  that  a 
uniform  light  configuration  on 
locomotives  will  help  the  public 
become  familiar  with  and  quickly 
recognize  the  appearance  of  an 
approaching  locomotive.  A 
configuration  of  three  front-moimted 
lights  is  the  most  common  system 
adopted  by  the  railroad  industry  since 
the  issuance  of  the  first  interim  rule  in 
1993.  Those  three  lights  form  a  triangle 
with  one  major  dimension  (bese  or 
vertical  axis)  of  at  least  60  inches. 

In  its  post-hearing  comments,  AAR 
objects  to  the  standard  measures  used 
for  placing  auxiliary  lights.  AAR  argues 
that  236  Canadian  National  locomotives, 
which  operate  over  the  United  States 
border  with  Canada,  would  have  to  be 
refitted  to  come  into  compliance  since 
their  auxiliary  lights  are  not  arranged  as 
required  by  this  rule.  As  an  AAR 
spokesman  at  the  public  hearing  states, 
however,  "[w]e  could  understand  FRA 
is  looking  toward  standardization  of 
some  type  over  time,  and  we  support 
that." 


FRA  is  indeed  concerned  with  giving 
a  consistent  warning  so  motorists  are 
not  confused.  In  addition,  the  Canadian 
National  filed  comments  with  FRA 
addressing  the  NPRM  and  did  not  raise 
this  objection.  FRA  did,  however, 
consider  AAR's  latest  comment. 

The  normal  human  eye  can  discern 
two  objects  as  separate  when  the  objects 
are  spaced  to  form  a  visual  angle  of 
approximately  one-half  of  one  degree. 
When  the  lights  are  seen  as  separate,  the 
observer  can  better  estimate  the  speed  of 
an  approaching  train  because  as  the 
locomotive  moves  closer  the  lights  will 
appear  to  move  further  apart.  It  is  the 
goal  of  this  rule  to  give  a  uniform 
warning.  If  the  lights  are  arranged  in  a 
standard  position,  then  motorists  at 
grade  crossings  will  become  accustomed 
to  judging  the  train's  rate  of  approach. 
If  the  distance  between  the  lights  vary, 
from  locomotive  to  locomotive,  then  the 
motorists  will  not  be  receiving  a 
consistent  warning.  The  Canadian 
National  locomotives  have  a  maximimi 
axis  of  as  little  as  44.5  inches.  The 
smaller  axis  reduces  the  distance  at 
which  the  lights  can  be  discerned  as 
separate,  and  would  give  a  false  visual 
indication  of  a  greater  than  actual 
distance  fi'om  the  train. 

It  is  also  unclear  under  what 
circumstances  these  Canadian  National 
locomotives  will  operate  in  this  country, 
or  if  all  of  these  locomotives  are 
intended  to  be  used  in  the  United 
States.  Given  the  fact  that  all  carriers 
have  been  aware  of  the  proposed 
dimensions  for  several  years,  it  is 
difficult  to  understand  why  locomotives 
in  use  in  this  coimtry  would  have  been 
fitted  with  auxiliary  lights  which  were 
not  in  compliance  with  the  interim 
standards  or  the  NPRM. 

Given  the  prevalence  and  practicality 
of  the  three-light  triangle  system,  the 
desire  for  a  uniform  appearance  of  an 
approaching  locomotive,  and  the 
physical  advantages  of  this  system,  FRA 
believes  it  to  be  the  best  lighting  system 
to  accomplish  the  purpose  of  this  rule. 

The  dimensions  for  the  three-light 
triangle  are  the  same  as  those  specified 
in  the  interim  rule  as  revised  on  May  13. 
1994.  Those  dimensions  were 
prescribed  as  the  result  of  comments 
made  on  the  first  interim  rule  of 
February  3, 1993.  They  are  functionally 
the  same,  but  the  second  interim  rule 
permitted  more  flexibility  in  light 
placement  on  locomotives  to 
accommodate  various  locomotive 
configurations  and  placement  of  other 
vital  appliances.  FRA  will,  however, 
permit  the  light  arrangement  on  the 
Canadian  National  locomotives  to  be 
grandfathered.  Any  locomotive 
equipped  before  May  30, 1994,  with  a 
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three-auxiliary-light  arrangement  with 
one  axis  at  least  44  inches,  will  be 
considered  in  compliance  with  this  rule 
until  such  time  as  the  locomotive  is 
rebuilt  or  retired.  This  liberalization  of 
the  grandfathering  provision  will 
validate  early  investment  in  visibility 
measures  that  increase  safety. 

The  36-inch  minimum  vertical  axis 
requirement  aids  the  observer's  sight 
distance.  The  maximum  vertical  curve 
recommended  by  the  American  Railway 
Engineering  Association  for  main  track 
has  a  rate  of  change  of  grade  of  0.2 
percent  per  100  feet.  On  this  vertical 
curve,  a  light  three  feet  above  the  track 
will  be  visible  to  an  observer  at  a 
distance  of  1 ,095  feet,  provided  the 
observer's  eyes  are  three  feet  above  the 
track.  A  reduction  in  height  of  one  foot, 
of  either  the  observer  or  the  light, 
reduces  the  sight  distance  by 
approximately  100  feet. 

One  comment  to  the  first  interim  rule 
requested  a  lower  height  above  the  rail 
for  lights  on  cab  control  cars  in 
subiurban  passenger  service.  FRA 
believes  that  an  inflexible  requirement 
to  place  lights  on  cab  control  cars  or 
other  multiple  unit  locomotives  as 
defined  in  this  regulation  at  a  height  of 
36  inches  might  lead  to  a  reduction  in 
the  integrity  of  the  car  body  structure  at 
this  critical  location.  Such  reduced 
structural  integrity  could  increase  the 
risk  of  injury  to  the  occupants  of  the 
equipment  in  the  event  of  an  accident. 
The  final  rule  would  therefore  permit 
auxiliary  Ughts  to  be  mounted  at  heights 
down  to  24  inches  above- the  rail  on 
equipment  that  would  not  readily 
accommodate  a  higher  placement. 

However,  the  lower.  24-inch 
minimum  height  for  multiple  unit 
locomotives  and  cab  control  cars  is  not 
suitable  for  general  railroad  service, 
owing  to  the  reduced  visibility  on 
vertical  curves,  and  susceptibility  to 
damage  from  snow  and  foreign  material 
away  frtim  commuter  lines.  FRA 
therefore  retains  the  minimum  height  of 
36  inches  for  auxiliary  lights  for  all 
other  applications. 

Horizontal  orientation  of  the  auxiliary 
lights  should  also  be  reasonably  uniform 
in  order  to  ensure  recognition.  FRA  has 
selected  the  "crossing  Ught" 
configuration  (focused  within  plus  or 
minus  15  degrees  of  a  line  parallel  to  the 
centerline  of  the  locomotive)  in  lieu  of 
the  extreme  "ditch  Ught"  configuration 
as  described  in  the  grandfathering  rule 
(turned  outward  up  to  45  degrees).  In 
the  extreme  ditch  light  configuration, 
there  appears  to  be  a  risk  that  the 
auxiliary  lights  might  affect  the  night 
vision  of  motorists  on  parallel 
roadways.  Several  parties  commented 


that  this  was  a  legitimate  fear,  although 
no  direct  evidence  was  presented. 

FRA  had  also  requested  comment  as 
to  whether  a  dimmer  feature  should  be 
required  for  auxiliary  lights  similar  to 
the  dimmer  used  on  headlights.  The 
comments  received  on  this  point 
indicated  that  the  dimmer  feature  would 
be  unnecessary.  FRA  can  identify  no 
compelling  safety  need  for  a  dimmer  on 
auxiliary  lights.  The  one  argument  made 
for  dimmers  was  that  the  device  might 
prevent  blinding  motorists.  As  noted 
above,  FRA  believes  that  aligning  the 
lights  as  required  in  the  final  rule 
should  reduce  this  possibility.  Several 
parties  also  argued  that  requiring 
dimmers  would  significantly  increase 
installation  cost  per  locomotive. 

The  interim  rule  and  the  proposed 
rule  provided  a  minimum  intensity 
requirement  of  200,000  candela  for  each 
auxiliary  light.  The  criterion  assumes 
steady-state  operation.  Field 
observations  suggest  that  current 
alerting  light  pulsing  systems  provide 
more  than  adequate  effective  candela; 
however,  research  conducted  to  date 
evaluated  only  strobe  lights  for  effective 
intensity  in  a  pulsing  or  flashing  mode. 
No  comments  were  received  suggesting 
a  separate  effective  intensity 
requirement  be  stated  in  the  final  rule 
for  systems  that  operate  pulsing.  At  this 
time,  FRA  can  identify  no  compelling 
safety  reason  to  set  a  different  candela 
intensity  for  pulsing  auxiliary  Ughts. 

FRA's  final  rule  permits  the  use  of 
either  the  steady-state  or  pulsing 
auxiliary  lights,  drawing  permissible 
features  from  both  the  "ditch  lights" 
and  "crossing  lights"  as  described  in  the 
interim  requirements. 

It  should  be  noted  that  nomenclature 
for  auxiliary  lights  is  not  standard.  For 
example,  most  non-pulsing  installations 
referred  to  by  railroads  as  "ditch  lights" 
have,  in  practice,  been  aligned  within 
15  degrees  of  centerline  and  would 
therefore  meet  FRA's  requirements  for 
permanent  auxiliary  lights.  This  rule 
does  not  elect  a  single  option  from 
among  the  configiu^tions  that  railroads 
continue  to  evaluate.  Rather,  it  proposes 
a  minimiun  standardization  of 
placement  and  alignment  of  the  two 
auxiliary  lights  that,  with  the 
locomotive  headlight,  form  the  distinct 
triangle. 

Speed  Limits 

Much  comment  has  been  received 
concerning  FRA's  low  speed  exclusion 
bom  the  auxiUary  Ughts  requirement. 
FRA  proposed  this  exception  for  two 
reasons;  one,  accidents  at  lower  speeds 
are  significantly  less  likely  to  cause 
injuries  or  fatalities  (for  example,  on  an 
annual  average,  92  percent  of  accident 


fatalities  occur  at  speeds  greater  than  20 
miles  per  hour);  and  two,  FRA  believed 
the  cost  of  equipping  these  locomotives, 
which  are,  on  average,  nearer  the  end  of 
their  useful  life,  would  not  produce  the 
justifying  benefits,  given  the  shorter 
time  for  recovering  the  costs  of 
upgrading. 

FRA  originally  considered  requiring 
the  use  of  auxiliary  lights  only  during 
the  20  seconds  before  a  locomotive 
entered  a  public  highway-rail  grade 
crossing.  It  was  quickly  concluded, 
however,  that  it  would  be  too  difficult 
for  a  train  operator  to  tell  whether  or  not 
he  was  20  seconds  approach  time  from 
the  crossing.  FRA  concluded,  therefore, 
that  the  interest  of  safety  would  be  best 
served  if  all  locomotives  required  by 
this  rule  to  be  equipped  with  auxiliary 
lights  were  required  to  use  those  lights 
whenever  the  locomotive  is  moving. 
Only  locomotives  which  never  exceeded 
20  miles  per  hour  would  be  allowed  to 
operate  without  ever  using  auxiUary 
lights. 

AAR,  ASLRA,  and  parties 
representing  tourist  railroads  requested 
an  increase  in  this  speed  limit.  These 
parties  asked  that  FRA  raise  the  speed 
exclusion  to  30  miles  per  hour.  FRA  has 
considered  this  option  and  also  the 
opUon  of  raising  the  limit  to  25  miles 
per  hour.  After  much  consideration, 
FRA  has  concluded  that  the  projected 
reduction  in  accidents  that  would  occur 
at  speeds  greater  than  20  miles  per  hour 
if  locomotives  at  those  speeds  were 
equipped  with  auxiliary  lights 
significantly  outweighs  any  cost  savings 
from  not  having  to  equip  the  affected 
class  of  locomotives. 

FRA  also  believes  that  having  large 
numbers  of  unequipped  locomotives 
would  confuse  the  public.  Many 
unequipped  locomotives  would  be  able 
to  operate  on  freight  main  lines  if  the 
speed  were  significantly  raised. 
Motorists  crossing  such  lines  will  likely 
expect  to  see  the  light  triangle.  This 
might  be  particularly  true  in  rural  areas 
where  many  crossings  are  only 
passively  signed.  FRA's  analysis  of  costs 
and  benefits,  discussed  further  below, 
confirmed  the  positive  contribution  that 
auxiliary  lights  can  make  to  grade 
crossing  safety,  even  at  speeds  only 
slightly  above  20  miles  per  hour.  FRA 
therefore  will  retain  the  20  miles  per 
hoxxi  speed  exclusion. 

FRA  is  required  to  issue  a  rule  that 
would  require  that  by  December  31 , 
1997,  locomotives  be  equipped  with  a 
form  of  auxiUary  lights.  In  order  to 
develop  additional  information  that  may 
later  provide  a  basis  for  distinguishing 
between  steady-burning  and  alternately- 
pulsing  arrangements,  AAR  has 
indicated  that  they  would  conduct  a 
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fnxther  rtudy  under  which  two  or  more 
major  nilroads  would  equip  portions  of 
their  fleets  used  in  the  same  service 
with  steady  and  pulsing  Ughts.  In  order 
to  eliminate  transient  effects,  the  study 
would  follow  the  two  matched  fleets  for 
aperiod  of  approximately  three  years. 
The  progress  of  this  study  will  be 
tnciud  on  an  annual  basis,  and  at  the 
conclusion  of  the  study,  FRA  will 
review  the  data  to  determine  if  a 
statisdcally  significant  difference  can  be 
discerned  Detween  the  effectiveness  of 
steady  and  flashing  lights.  The  results  of 
the  study  should  provide  a  factual  basis 
for  determining  whether  further 
refinement  of  the  rule  is  appropriate 
and,  if  so,  the  degree  of  urgency 
associated  with  any  such  change. 

2.  Flash  Ratet:  3229.125(e) 

Subsection  (e)  provides  that  auxiliary 
lights  may  be  illumined  continuously  or 
may  be  arranged  to  flash  on  approach  to 
a  highway-rail  grade  crossing.  If  flashing 
Ughts  are  used,  the  rate  must  be  not 
fewer  than  40  and  not  more  than  180 
per  minute,  as  provided  in  the  second 
interim  rule.  FRA  has  received  no 
negative  comments  regarding  the  range 
of  flash  rates  permitted  for  locomotive 
visibility  Ughts  in  the  second  interim 
rule  or  the  ^4PRM.  The  rates  are 
constrained  by  the  need  for  visibiUty 
but  also  the  need  to  avoid  a  "fUcker 
vertigo"  effect  on  train  crew  members. 

¥m.  leaves  control  of  flashing  Ughts 
to  the  discretion  of  the  railroad. 
Depending  on  their  operations,  some 
railroads  might  consider  it  advisable  to 
interconnect  the  horn  and  Ughting 
controls  to  provide  joint  activation 
when  approaching  a  crossing,  but  that 
question  need  not  be  addressed  in  a 
regulation. 

3.  Operation  of  Auxiliary  Li^ts: 
§229.125(f) 

In  subsection  (f),  FRA  proposed  to 
require  operation  of  auxiUary  Ughts  for 
a  period  of  at  least  20  seconds  prior  to 
arrival  of  the  locomotive  at  the  crossing. 
FRA  received  comments,  however,  tiiat 
estimating  the  approach  time  to  a 
crossing  is  too  dfifficult  an  assigmnent  to 
be  reliably  carried  out  by  the  locomotive 
engineer.  FRA  agrees  that  this  is  an 
imlBir  responsibiUty  to  place  on  the 
train  crew.  The  Final  Rule,  therefore, 
requires  continuous  use  of  auxiUary 
Ughts.  Railroads  using  locomotives  with 
flashing  Ughts  shall  include  in  the 
railroad's  operating  rules  standard 
procedures  for  use  of  this  model  of 
auxiliary  U^t. 

FRA  received  several  comments  from 
railroads  asking  allowance  for  not  using 
auxiUary  U^ts  under  certain 
circumstances  for  the  safety  of 


motorists,  or  railroad  employees 
working  in  the  area,  or  for  certain 
weather  conditions.  FRA  beUeves  that . 
any  exception  should  be  made  only  in 
the  best  interest  of  safety  to  avoid  grade 
crossing  accidents  where  there  has  been 
a  railroad  decision  not  to  use  the 
auxiliary  lights. 

RaiUoads  may  wish  to  extinguish 
auxiliary  Ughts  when  the  headUght  is 
dimmed  under  existing  operating  rules. 
Rule  5.9  of  the  General  Code  of 
Operating  Rules,  for  instance,  requires 
that  the  headUght  be  dimmed  at  stations 
and  yards  where  switching  is  done, 
when  the  engine  is  stopped  close 
behind  another  engine,  when  passing 
another  train,  and  under  other  specified 
circumstances. 

FRA  will  allow  railroads  subject  to 
this  rule  to  except,  for  a  public  safety 
purpose,  auxiUary  Ught  use  at  any 
highway-rail  grade  crossing  so 
designated  in  the  raiUoads"  operating 
rules,  timetable,  or  special  order.  These 
exceptions  will  be  subject  to 
disapproval  by  FRA's  Associate 
Administrator  for  Safety,  or  one  of 
FRA's  Regional  Administrators,  after 
investigation  and  opportunity  for 
response  by  the  railroad,  for  good  cause 
stated. 

FRA  believes  there  will  be  Uttle 
burden  on  the  industry  from  this 
requirement  since  it  is  currently 
standard  practice  for  railroads  to  so 
print  such  directions  for  use  by  train 
crews.  Under  existing  railroad  rules, 
there  are  few  exceptions,  Umited 
primarily  to  situations  where  two  trains 
are  approaching  each  other  and  it  is 
necessary  to  avoid  blinding  their 
respective  locomotive  engineers. 

4.  Other  Uses  of  Auxiliary  Lights: 
Proposed  §229.1 25(g) 

FRA's  proposed  subsection  (g)  is 
deleted  from  the  Final  Rule.  Continuous 
use  of  auxiUary  lights  is  now  required 
for  any  lead  locomotive  that  is  equipped 
with  such  lights. 

5.  Defective  En  Route:  §  229.125(g) 

FRA's  proposed  subsection  (h)  is 
relettered,  and  its  provisions  are  now 
contained  at  subsection  (g). 

FRA  received  comments  from  several 
carrier  representatives  that  more 
flexibiUty  was  needed  for  making 
auxiliary  light  repairs.  FRA's  proposed 
subsection  regarding  movement  of 
defective  locomotives  permitted  a  lead 
locomotive  with  one  defective  auxiUary 
light  to  proceed  to  a  point  where  repairs 
could  be  made.  If  boUi  auxiUary  Ughts 
were  out,  §  229.9  (movement  of  non- 
complying  locomotives)  would  apply, 
which  would  ordinarily  require  diet  the 
locomotive  be  switched  to  a  trailing 


position  or  be  operated  at  less  than  20 
miles  per  hour.  It  should  be  noted  that 
the  requirement  for  auxiUary  Ughts 
applies  only  to  a  lead  locomotive. 

FRA  recognizes  that  Ught  failures 
should  be  infrequent,  and  accidents 
occurring  during  a  period  of  failure  even 
more  rare.  Although  each  is  important, 
the  large  number  of  safety  items  on  a 
locomotive  presents  a  challenge  with 
respect  to  appropriate  use  of  an  asset 
that  may  be  valued  as  high  as  two 
milUon  dollars. 

FRA's  final  rule  requires  that  if  either 
of  the  two  auxiUary  Ughts  on  a  lead 
locomotive  is  inoperative  at  an  initial 
terminal,  then  each  inoperative 
auxiUary  Ught  must  be  fully  repaired 
prior  to  the  train's  departure.  At  any 
other  time,  a  lead  locomotive  may 
continue  with  one  auxiliary  light  out  to 
the  place  where  the  next  calendar  day  . 
inspection  is  conducted.  An  en  route 
failure  of  both  Ughts  would  require 
repair  at  the  next  location  in  the 
direction  of  movement  where  repairs  of 
the  kind  can  be  made.  This  movement 
must  be  consistent  with  §  229.9. 

6.  Exception  for  Historic  Equipment: 
§  229.125(h) 

FRA  also  received  comments  on  its 
proposed  rule  fi-om  parties  concerned 
with  historic  locomotive  models  that  are 
not  steam  driven.  FRA  agrees  that 
requiring  these  rare  locomotives  to  be 
equipped  with  auxiUary  lights  is 
unnecessary  and  would  compromise 
their  historic  appearance.  These 
locomotives,  including  inter-urban 
electric  cars,  operate  at  low  speeds  on 
limited  operations,  and  generaUy  during 
daylight  hours.  Fitting  these  historic 
locomotives  with  auxiUary  Ughts  can 
entail  the  upgrading  of  the  entire 
electrical  system,  libis  expense  seems 
unnecessary.  FRA  has  been  informed 
that  these  locomotives  were  no  longer 
built  after  the  end  of  1948.  FRA  wiU 
therefore  allow  an  exception  for  historic 
locomotives  built  before  December  31, 
1948.  This  exception  does  not  apply  to 
any  locomotive  used  in  regular 
commuter  or  inter-city  passenger 
service.  This  exception  does  apply  to 
locomotives  operated  by  historic  or 
tourist  railroads. 

In  1992,  FRA  reviewed  its  poUcy 
regarding  tourist,  scenic  and  excursion 
railroads  that  transport  passengers  on 
lines  separate  from  the  general  railroad 
system  of  transportation.  While  in  the 
past  FRA  has  usually  limited  its 
exercise  of  jurisdiction  over  passenger 
operations  to  those  on  the  general 
system,  FRA  determined  that  pubUc 
safety  required  a  uniform  floor  of 
regulation  for  this  growing  segment  of 
the  railroad  marketplace.  Only  those 


railroads  deemed  "insular"  were 
excluded  from  this  exercise  of 
jurisdiction;  however,  several  existing 
sets  of  regulations,  including  Part  229, 
do  not  apply  to  passenger  railroads  that 
are  not  part  of  the  general  rail  system. 
Since  a  major  criterion  of  non-insular 
status  is  the  presence  of  a  public 
highway-rail  grade  crossing,  the  issue  is 
presented  in  this  proceeding  whether 
these  non-general  system  railroads 
should  be  required  to  equip  their 
locomotives  with  auxiliary  alerting 
lights. 

FRA  has  determined  that  any 
passenger  railroad  that  is  not  part  of  the 
general  railroad  system  of  transportation 
should  not  be  required  to  comply  with 
this  rule.  The  small  number  of 
locomotives,  if  any,  that  would  fit  in 
this  category  present  Uttle  safety  risk  at 
grade  crossings.  These  trains  tend  to 
operate  at  lower  speeds,  carry  fewer 
passengers  over  grade  crossings,  and  are 
used  predominately  during  daytime 
when  visibility  is  better.  This 
locomotive  visibiUty  rule  already 
excludes  locomotives  operated  at  20 
miles  per  hour  or  less.  This  exclusion 
renders  the  rule  inapplicable  to  many 
non-steam  locomotives  owned  and 
operated  by  passenger  railroads  off  the 
general  system. 

7.  Grandfathering:  §229.133 

The  interim  provisions  on  auxiUary 
lights  are  contained  in  49  CFR  229.133. 
Subsection  (c),  which  makes  use  of 
auxiUary  U^ts  elective  during  the 
period  prior  to  December  31, 1997, 
would  be  repealed  on  that  date. 

The  interim  provisions  identify  four 
alerting  Ught  arrangements  that  FRA 
beUeved  would  increase  locomotive 
visibiUty.  First,  ditch  lights,  which  are 
composed  of  two  white  lights  focused 
within  45  degrees  of  the  longitudinal 
centerline  of  the  locomotive.  Second, 
strobe  Ughts,  which  are  two  white 
stroboscopic  Ughts  that  flash  at  a  rate 
between  one  pulse  every  1.0  to  1.3 
seconds.  Third,  crossing  lights,  which 
are  two  white  standard  lights  that  flash 
at  the  same  rate  as  the  strobes  and  are 
focused  within  15  degrees  of  the 
longitudinal  centerline  of  the 
locomotive.  And  the  final  alerting  lights 
system,  an  oscillating  light,  which  is 
composed  of  one  or  more  white  lights 
that  cast  a  moving  beam  in  circular  or 
elliptical  shapes  in  front  of  the 
locomotive,  these  alerting  light  systems 
will  be  "grandfathered"  and  considered 
in  temporary  compliance  with  any  final 
rule. 

By  law,  "grandfathered"  auxiliary 
Ughts  installed  before  the  final  rule  is 
issued  may  continue  in  use  for  four 


years  from  the  date  the  final  rule  is 
issued. 

During  the  comment  period  on  the 
NPRM,  FRA  was  asked  to  extend  the 
grandfathering  period  beyond  the 
minimum  set  by  the  statute.  This 
request  was  referred  to  as 
"supergrandfathering."  These  comments 
concerned  oscillating  and  strobe  lights. 

FRA  did  consider  the  use  of 
oscillating  lights  and  strobe  lights  for 
inclusion  in  the  NPRM  and  final  rule  in 
§  229.125(d).  Both  light  systems  offer 
significant  advantages  but  have  unique 
drawbacks.  An  oscillating  light  can 
provide  a  startling  effect  when  the  light 
rapidly  reflects  off  nearby  objects,  fog, 
or  snow.  However,  in  general, 
oscillating  Ughts  are  costly  and  difficult 
to  maintain.  Oscillating  lights  have 
often  been  used  individually,  a 
configuration  inconsistent  with  the 
triangular  signature  common  in 
European  railroad  operators. 

Desirable  effects  can  also  be  achieved 
with  pulsating  strobe  lights,  particularly 
those  lights  operated  in  pairs.  However, 
extensive  use  of  strobe  and  oscillating- 
type  lights  on  emergency  vehicles  has 
reduced  their  usefulness  as  a  distinct 
warning  of  an  approaching  train. 
Further,  strobe  lights  can  tend  to  wash 
out  against  a  light  background  and  may 
not  compete  well  for  attention  in  a 
nighttime  environment  with  a  variety  of 
light  sources. 

Research  in  support  of  this 
proceeding  indicates  that  crossing  lights 
and  ditch  lights — ^the  auxiliary  lights 
most  widely  used  by  U.S.  railroads — 
also  appear  to  perform  well  under  both 
experimental  conditions  and  in  revenue 
service.  Experimental  field  tests 
compared  the  performance  of  a  lone 
headlight  with  combinations  of  a 
headlight  and  each  of  the  following: 

(i)  pulsing  "crossing  lights"  that  were 
aligned  straight  dowrn  the  railroad, 

(li)  steady  burning  "ditch  lights"  that 
were  outwardly  aligned  at  15  degrees, 
and 

(iii)  dual  strobe  lights  mounted  on  the 
top  of  the  locomotive. 

All  three  types  of  auxiliary  lights 
outperformed  the  lone  headlight  by 
significantly  increasing  the  distance  a 
train  can  be  detected  and  improving  an 
observer's  abiUty  to  estimate  a  train's 
arrival  time  at  the  crossing.  For 
detection  distance,  the  crossing  light 
performed  best,  followed  by  the  ditch 
and  strobe  lights.  With  respect  to 
estimation  of  time  of  arrival,  the 
crossing  lights  were  judged  to  result  in 
the  smallest  estimation  errors  for  actual 
arrival  time  intervals  between  7  and  22 
seconds.  However,  the  ditch  Ughts 


clearly  aided  estimation  of  arrival,  as 
well.' 

The  Volpe  Center  gathered  limited 
data  from  Norfolk  Southern,  Conrail, 
and  CalTrans  (California)  comparing 
accident  experience  of  locomotives 
equipped  with  crossing  lights  to 
locomotives  equipped  with  a  headlight 
alone.  These  data  suggest  that  the  use  of 
crossing  Ughts  may  result  in  a  greater 
than  50-  percent  reduction  in  accident 
rates.  Although  these  trials  lasted  from 
only  nine  to  twenty-four  months,  and 
some  of  the  accident  reduction  may 
have  resulted  from  a  "novelty  effect" 
(an  initial  impact  that  wanes  as  risk- 
taking  motorists  become  accustomed  to 
the  new  lights),  there  is  no  reason  to 
believe  that  there  will  not  be  substantial 
and  continuing  benefits  from  use  of 
auxiliary  lights. 

All  of  the  service  applications 
examined  by  the  Volpe  Center  involved 
pulsing  auxiliary  lights,  and  the 
experimental  field  tests  potentially 
relevant  to  this  issue  involved  a 
confounding  variable  (angle  of 
alignment).  Accordingly,  no 
empirically-based  comparisons  can  be 
made  at  this  time  between  lights  that 
pulse  (alternately  flash)  on  approach  to 
a  crossing  and  those  that  bum  steadily. 

FRA  agrees  with  those  parties  who 
argued  that  evidence  that  crossing  lights 
are  superior  is  not,  however,  extensive. 
FRA  also  recognizes  that  it  has  been  the 
agency's  policy  to  encourage  early 
installation  of  auxiliary  lights.  Many 
carriers  made  just  such  good  faith 
investments  in  safety.  FRA  therefore 
will  permit  "supergrandfathering"  for 
certain  light  arrangements.  The  final 
rule  will  consider  oscillating  lights, 
installed  in  newly-acquired  equipment 
ordered  prior  to  January  1,  1996,  as 
permanently  grandfathered.  Use  of  these 
lights  is  concentrated  in  low  speed  and 
commuter  operations  over  territories 
where  an  oscillating  pattern  should 
provide  significant  benefits.  Strobe 
lights  will  be  permitted  on  a  locomotive 
until  the  locomotive  is  retired  or  rebuilt. 
Strobe  lights  will  be  permanently 
grandfathered  on  any  locomotive  that  is 
limited  to  operating  at  speeds  no  greater 
than  40  miles  per  hour.  TRA  believes 
this  approach  best  validates  early 


'  In  thfi  field  \esis.  observers  wore  headphones  lo 
mask  noise  from  the  oncoming  lucomotive.  KRA  hfl.i 
conducted  separate  analyses  that  indicate 
locomotive  horns  provide  a  very  powerful  (though 
not  always  sufficienll  warning  to  motorists  that  the 
train  is  present  and  its  arrival  at  the  crossing  is 
imminent.  FRA  recognizes  that  some  overlap  may 
exist  between  the  two  warning  systems,  however, 
to  the  extent  this  overlap  may  be  beneficiai  in 
modifying  risky  behavior,  its  potential  should  be 
exploited.  The  actual  service  experience  tends  to 
confirm  the  possibility  that  such  an  effect  may 
exist. 
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investment  in  safety,  while  encouraging 
uniform  Ught  configurations. 

FRA  notes  that  application  of  strobe 
or  osdliating  lights,  as  attention-getting 
supplements  to  the  triangular  pattern  of 
auxiliary  lights  made  standard  by  this 
rule,  can  have  further  beneficial  effects 
on  safety.  Nothing  in  this  final  rule 
should  be  construed  to  discourage  use 
of  such  systems  as  supplements  to  the 
triangle  pattern,  either  through  retention 
of  existing  lights  or  new  installations. 

RriatedlsiiM* 

Beflective  Materials 

The  enabling  legislation  requires  that 
the  Secretary  consider  the  use  of 
reflective  materials  to  enhance 
locomotive  visibiUty.  Research  has 
shown  that  the  frontal  visibility  of  a 
locomotive  displaying  a  headlight  is  not 
afiected  by  reflective  material  or 
distinctive  colors.  The  headlight  is 
visible  at  a  far  greater  distance  than  any 
light  reflected  from  the  front  of  the 
locomotive. 

Analysis  of  the  4v240  highway-rail 
grade  crossing  accidents  reported  to 
FRA  in  1993  shows  that  the  lead 
locomotive  of  a  train  struck  the  motor 
vehicle  in  3,171  of  the  accidents.  The 
motor  vehicle  struck  the  lead 
locomotive  in  664  accidents.  In  the 
remaining  405  accidents,  the  motor 
vehicle  struck  the  train  at  a  point 
behind  the  lead  locomotive. 

This  information  suggests  that 
enhancing  the  visibility  of  the  front  of 
the  train  could  affect  up  to  90  percent 
of  crossing  accidents.  The  effect  of 
increasing  the  visibiUty  of  the  side  of 
the  train  does  not  have  as  clearly 
defined  a  potential  to  reduce  accidents. 
Nevertheless,  FRA  continues  to  conduct 
research,  including  analysis  of  recently 
designed  retro-reflective  materials  and 
evaluation  of  the  accident  experience  of 
car  fleets  equipped  with  retro-reflective 
material.  FRA  is  required  by  other 
legislation  to  consider  the  use  of  retro- 
reflective  materials  on  railroad  cars  as 
well  as  locomotives,  and  will  address 
the  issue  in  a  separate  proceeding.  See 
49  U.S.C  20148.  Pub.  L.  103-440,  §  212 
(Nov.  2, 1994).  As  soon  as  sufficient 
information  becomes  availableto 
support  a  decision  on  whether  to  place 
reflective  material  on  cars  and 
locomotives.  FRA  will  act  accordingly. 

Applicability.  Steam  Locomotives 

This  rule  amends  Part  229  of  title  49, 
Code  of  Federal  Regulations,  which 
applies,  in  general,  to  railroads  in  the 
general  system  and  only  to  non-steam 
locomotives.  FRA  beheves  that,  as  a 
general  rule,  steam  locomotives  are  used 
with  relatively  less  frequency  or  at 


lower  speeds  than  non-steam 
locomotives.  Equipping  steam 
locomotives  with  alerting  lights  would 
cost  more  per  locomotive  because  of  the 
need  to  update  generators,  and  some 
steam  operators  have  commented  that 
the  modification  would  detract  from  the 
historic  authenticity  of  this  antique 
equipment.  FRA  presently  has 
insufficient  specific  information 
indicating  that  safety  would  benefit 
from  application  of  auxiliary  lights  to 
steam  locomotives. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures  and  is  considered 
"nonsignificant"  under  Executive  Order 
12866.  It  is  also  considered  to  be  not 
significant  under  DOT  policies  and 
procedures.  See  44  FR  11034. 

Although  the  rule  is  "nonsignificant," 
FRA  nonetheless  has  prepared  a 
regulatory  evaluation  addressing  the 
economic  impact  of  the  rule.  This 
regulatory  evaluation  has  been  placed  in 
the  docket  and  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  in  Room  8201.  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Copies 
may  also  be  obtained  by  submitting  a 
vmtten  request  to  the  FRA  Docket  Clerk 
at  the  above  address. 

The  evaluation  found  costs  and 
benefits  associated  with  this  rule 
calculated  for  a  twenty-year  period 
using  the  seven  percent  discoimt  rate 
required  by  federal  regulatory 
evaluation  guidelines. 

This  rule  allows  two  distinct  light 
system  specifications — a  pulsing  light 
system  and  a  steady  beam  light  system. 
Auxiliary  light  requirements  can  be  met 
by  equipping  locomotives  with  the 
lower  cost  steady  beam  lights.  However, 
realistically,  some  locomotives  will 
have  steady  beam  lights  installed  and 
others  will  have  pulsing  lights  installed. 
Information  available  to  FRA  suggests 
that  at  least  8,327  locomotives  are 
currently  equipped  with  auxiUary  lights 
complying  wiUi  the  rule.  About  52.84 
percent  of  these  locomotives  have 
pulsing  lights.  The  remainder  (47.16 
percent)  have  steady  beam  fights.  Small 
operators  involved  mainly  in  shortline 
service  may  choose  to  equip  their 
afiected  locomotive  fleet  with  the  less 
expensive  steady  beam  lights.  Assuming 
locomotives  which  operate  at  speeds 
below  30  m.p.h.  are  equipped  with 
steady  beam  lights  and  all  others 
continue  to  be  equipped  in  the  current 
proportions,  we  expect  twenty-year 


costs  to  total  about  $83  million.  This 
includes  installation  and  maintenance 
costs  which  the  railroad  industry  would 
not  incur  in  the  absence  of  this  rule. 

Although  specifications  for  pulsing 
and  steady  beam  lights  differ,  data  is  not 
available  to  establish  that  one  light 
system  is  more  effective  than  the  other. 
This  analysis  assumes  both  are  equally 
effective  than  the  other.  For  total 
benefits  oi  the  auxiliary  lights  to  justify 
inciirring  $83  million  in  costs,  use  of  the 
lights  must  prevent  an  average  of  about 
nine  accidents  annually.  FRA  estimates 
that  the  use  of  auxiUary  Ughts  will 
prevent  at  least  3,300  grade  crossing 
accidents  (involving  about  750  fataUties 
and  1.800  injuries)  valued  at  $1.3  bilUon 
over  twenty  years,  or  an  average  of 
about  165  accidents  annually.  Analysis 
indicates  this  accident  reduction  will 
almost  certainly  be  achieved  and 
probably  will  be  substantially  exceeded 
as  a  result  of  using  auxiliary  lights.  The 
benefit/cost  ratio  is  15.7:1. 

Analysis  of  costs  and  benefits  of 
locomotives  operating  at  maximum 
speeds  between  21  and  25  m.p  Ji. 
indicates  that  for  that  particular  sector 
this  rule  has  a  benefit/cost  ratio  of  no 
less  than  1.3:1.  The  retiim  on 
investment  represented  by  the  ratio  is 
relatively  lower  for  this  sector. 
However,  the  increased  safety  still 
justifies  incurring  the  costs  associated 
with  applying  the  rule  to  this  sector. 

Costs  and  benefits  associated  with  the 
in-service  tests  are  not  quantified  in  this 
analysis.  FRA  recognizes  that 
participating  railroads  will  incur  data 
collection  costs.  However,  given  the 
permissive  nature  of  the  industry  in- 
service  tests,  we  cannot  determine  the 
level  of  participation  or  the  magnitude 
of  costs  which  the  industry  will  incur. 
Nevertheless,  safety  benefits  resulting 
frtim  appUcation  of  the  knowledge 
gained  should  far  outweigh  costs 
incurred  by  the  participants.  Including 
test  costs  would  not  change  the  final 
outcome  of  this  analysis. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities,  unless  the  Secretary  certifies 
that  a  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  It 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
FlexibiUty  Act. 

Paperwork  Reduction  Act 

This  rule  will  require  that  railroads 
note  any  grade  crossings  excluded  from 
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auxiUary  Ught  use  in  the  railroads" 
operating  rules,  time  tables,  or  special 
orders.  It  is  therefore  necessary  to 
estimate  the  pubUc  reporting  burden  for 
purposes  of  me  Paperwork  Reduction 
Act  of  1980, 44  U.S.C.  3501  et  seq. 

FRA  is  currently  preparing  this 
analysis.  Once  it  is  completed,  before 
the  rule  takes  efliect  in  December,  1997, 
the  paperwork  reduction  review  will  be 
placed  in  the  docket. 

FRA  is  anticipating  a  minimal 
paperwork  impact  from  this  rule  given 
the  fact  that  railroad  operating  rules 
standardly  contain  the  type  of  operating 
instructions  now  required  by  FRA. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  It  has  been  determined 
that  this  rule  wiU  not  have  any  effect  on 
the  quaUty  of  the  environment. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  govenmient.  Therefore, 
in  accordance  with  Executive  Order 
12612.  a  FederaUsm  Assessment  is  not 
necessary. 

Under  49  U.S.C.  20106  (superseding 
at  45  U.S.C.  434),  issuance  of  this 
regulation  preempts  any  State  law,  rule, 
regulation,  order,  or  standard  covering 
the  same  subject  matter,  except  for  a 
provision  directed  at  a  local  safety 
hazard  if  that  provision  is  consistent 
with  this  rule  and  does  not  impose  an 
imdue  burden  on  interstate  commerce. 

List  rfSobjects in  49  CFR  Part  229 

Railroad  safety. 

The  Final  Rul* 

In  consideration  of  the  foregoing,  FRA 
amends  Part  229.  Title  49,  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  229 
is  revised  to  read  as  foUows: 

Audiority:  49  U.S.C.  20102-20103,  20110- 
20112,  20114,20133,  20137,  20138,  20143, 
20301-20303,  20306,  20701-20703,  21301- 
21302,  21304, 21306,  and  21311;  49  CFR  1.49 
(c),  (g)  and  (m). 

2.  Section  229.9  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  foUows: 


f  229.9    Movement  of  non-complying 
locomotlwa. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  §  22g.l25(h),  a  locomotive 
with  one  or  more  conditions  not  in 
compliance  with  this  part  may  be 
moved  only  as  a  lite  locomotive  or  a 
dead  locomotive  after  the  carrier  has 
compUed  with  the  following: 

•  •        •        •        * 

3.  Section  229.125  is  amended  by 
revising  the  section  heading  and  by 
adding  (d),  (e),  (f),  (g),  and  Qi)  to  read 
as  follows: 

S229.125    Haadllghta  and  auxiliary  lights. 

•  •        *        *        * 

(d)  Effective  December  31, 1997.  each 
lead  locomotive  operated  at  a  speed 
greater  than  20  miles  per  hour  over  one 
or  more  public  highway-rail  crossings 
shall  be  equipped  with  operative 
auxiliary  lights,  in  addition  to  the 
headUght  required  by  paragraph  (a)  or 
(b)  of  this  section.  A  locomotive 
equipped  on  March  6, 1996  with 
auxiUary  Ughts  in  conformance  with 

§  229.133  shall  be  deemed  to  conform  to 
this  section  vaitil  March  6,  2000.  All 
locomotives  in  compliance  with 
§  229.133(c)  shaU  be  deemed  to  conform 
to  this  section.  AuxiUary  Ughts  shaU  be 
composed  as  follows: 

(1)  Two  white  auxiliary  lights  shall  be 
placed  at  the  front  of  the  locomotive  to 
form  a  triangle  with  the  headUeht. 

(i)  The  auxiUary  lights  shall  be  at  least 
36  inches  above  the  top  of  the  rail, 
except  on  MU  locomotives  and  control 
cab  locomotives  where  such  placement 
would  compromise  the  integrity  of  the 
car  body  or  be  otherwise  impractical. 
AuxiUary  Ughts  on  such  MU 
locomotives  and  control  cab 
locomotives  shall  be  at  least  24  inches 
above  the  top  of  the  rail. 

(ii)  The  auxiUary  Ughts  shaU  be 
spaced  at  least  36  inches  apart  if  the 
vertical  distance  from  the  headUght  to 
the  horizontal  axis  of  the  auxiUary  Ughts 
is  60  inches  or  more. 

(iii)  The  auxiUary  Ughts  shall  be 
spaced  at  least  60  inches  apart  if  the 
vertical  distance  from  the  headUght  to 
the  horizontal  axis  of  the  auxiUary  Ughts 
is  less  than  60  inches. 

(2)  Each  auxiUary  Ught  shall  produce 
at  least  200,000  candela. 

(3)  The  auxiUary  Ughts  shall  be 
focused  horizontally  within  15  degrees 
of  the  longitudinal  centerline  of  the 
locomotive. 

(e)  AuxiUary  Ughts  required  by 
paragraph  (d)  of  this  section  may  be 

•arranged 

(1)  to  bum  steadily  or 

(2)  flash  on  approach  to  a  crossing. 
If  the  auxiUary  Ughts  are  arranged  to 

flash; 


(i)  they  shaU  flash  alternately  at  a  rate 
of  at  least  40  flashes  per  minute  and  at 
most  180  flashes  per  minute, 

(ii)  the  railroad's  operating  rules  shall 
set  a  standard  procedure  for  use  of 
flashing  Ughts  at  pubUc  highway-rail 
grade  crossings,  and 

(iii)  the  flauiing  feature  may  be 
activated  automatically,  but  shaU  be 
capable  of  manual  activation  and 
deactivation  by  the  locomotive  engineer. 

(f)  AuxiUary  lights  required  by 
paragraph  (d)  of  this  section  shall  be 
continuously  illuminated  immediately 
prior  to  and  during  movement  of  the 
locomotive,  except  as  provided  by 
railroad  operating  rules,  timetable  or 
special  instructions,  unless  such 
exception  is  disapproved  by  FRA.  A 
railroad  may  except  use  of  auxiliary 
lights  at  a  specific  public  highway-rail 
grade  crossing  by  designating  that 
exception  in  the  railroad's  operating 
rules,  timetable,  or  a  special  order.  Any 
exception  from  use  of  auxiliary  Ughts  at 
a  specific  public  grade  crossing  can  be 
disapproved  for  a  stated  cause  by  FRA's 
Associate  Administrator  for  Safety  or 
any  one  of  FRA's  Regional 
Administrators,  after  investigation  by 
FRA  and  opportimity  for  response  from 
the  railroad. 

(g)  Movement  of  locomotives  with 
defective  auxiliary  lights. 

(1)  A  lead  locomotive  with  only  one 
failed  auxiUary  Ught  must  be  repaired  or 
switched  to  a  trailing  position  biefore 
departure  from  the  place  where  an 
initial  terminal  inspection  is  required 
for  that  train. 

(2)  A  locomotive  with  only  one 
auxiliary  light  that  has  failed  after 
departure  from  an  initial  terminal,  must 
be  repaired  not  later  than  the  next 
calendar  inspection  required  by 
§229.21. 

(3)  A  lead  locomotive  with  two  failed 
auxiliary  Ughts  may  only  proceed  to  the 
next  place  where  repairs  can  be  made. 
This  movement  must  be  consistent  with 
§229.9. 

(h)  Any  locomotive  subject  to  Part 
229,  that  was  built  before  December  31, 
1948,  and  that  is  not  used  regularly  in 
commuter  or  intercity  passenger  service, 
shall  be  considered  historic  equipment 
and  excepted  irom  the  requirements  of 
paragraphs  (d)  through  (h)  of  this 
section. 

4.  Amend  §  229.133  by  revising 
paragraph  (c)  to  read  as  foUows: 

§  229. 1 33    Intartm  locomotiv*  consptculty 
measures    auxiliary  axtemai  lights. 

*        •        *        *        • 

(c)(1)  Any  lead  locomotive  equipped 
with  oscillating  lights  as  described  in 
paragraph  (b)(4)  that  were  ordered  for 
installation  on  that  locomotive  prior  to 
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January  1, 1996,  is  considered  in 
compliance  with  §  229.125(d)  (1) 
through  (3). 

f2)  Any  lead  locomotive  equipped 
with  stiobe  lights  as  described  in 
paragraph  (b)(2)  and  operated  at  speeds 
no  greater  than  40  miles  per  hour,  is 
considered  in  compliance  with 
§  229.125(d)  (1)  through  (3)  until  the 
locomotive  is  retired  or  rebuilt, 
whichever  comes  first. 

(3)  Any  lead  locomotive  equipped 
with  two  white  auxiUary  Ughts  spaced 
at  least  44  inches  apart  on  at  least  one 
axis  which  was  equipped  with  these 
auxiliary  lights  before  May  30, 1994, 
will  be  considered  in  compUance  Mrith 
$  229.125(d)  (1)  through  (3)  until  the 
locomotive  is  retired  or  rebuilt, 
whichever  comes  first.  ■ 

Appendix  B  [Amended] 

5.  Amend  Appendix  B  to  Part  229 — 
Schedule  of  Qvil  Penalties — by  adding 
in  numerical  sequence  by  section 
number  the  following: 


Vio4a- 
tion 


Wiilfui 
viola- 
tion 


229.125: 

(a)  HeadHghts 2.500      5,000 

(d)  AiniNary  lights 2.500      5.000 


laniad  in  Washington,  DC,  on  February  28, 
i99v.  I 

)olnMM.Molit(Ml«.  .    I 

Federal  Railroad  Administrator. 
(FR  Doc  96-«838  Filed  3-5-96;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

NaUonai  Oceanic  and  Atmospheric 
Administration 

50CFRParte72  I 

(DocfcM  No.  960129018-8018-01;  I.D. 


(001968] 


I 


Qroundflah  of  tha  Gulf  of  Alaska; 
Pacific  Cod  for  Processing  by  the 
inahors  Component 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Qosure. 


r:  NMFS  i's  closing  the  directed 
fishery  for  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 


(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  allocation  of 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  March  2, 1996,  until  12 
midnight,  A.l.t.,  December  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groimdfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with 
§672.20(c)(l](ii)(B],  the  allocation  of 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  was  established  by  the  Final  1996 
Harvest  Specifications  of  Groundfish  (61 
FR  4304,  February  5, 1996)  as  16.965 
metric  tons  (mt). 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  672.20(c)(2)(ii).  that 
the  allocation  of  Pacific  cod  total 
allowable  catch  for  processing  by  the 
inshore  component  in  the  Western 
Regulatory  Area  soon  will  be  reached. 
The  Regional  Director  established  a 
directed  fishing  allowance  of  15,965  mt, 
with  consideration  that  1,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Western 
Regulatory  Area.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area. 

Maximiun  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  fit)m  review  imder 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  1,1996. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-5228  Filed  3-1-96;  2:35  pm] 

BILUNQ  COOE  351»-22-P 


50  CFR  Part  675 

[Doctot  No.  960129019-6019-01;  I.D. 
022996B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area;  Inshore 
Component  Pollock  in  the  Bering  Sea 
sutMrea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closvue. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  first  allowance  of  Uie  pollock  total 
allowable  catch  (TAG)  for  vessels 
catching  pollock  for  processing  by  the 
inshore  component  in  the  BS. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  March  2, 1996,  until  12 
noon,  A.l.t..  April  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §  675.20(a)(7)(ii), 
the  first  seasonal  allowance  of  pollock 
for  the  inshore  component  in  the  BS 
was  established  by  the  Final  1996 
Harvest  Specifications  of  Groundfish  (61 
FR  4311,  February  5. 1996)  as  159,311 
metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined  in 
accordance  with  §  675.20(a)(8),  that  the 
first  seasonal  allowance  of  pollock  TAG 
for  vessels  catching  pollock  for 
processing  by  the  inshore  component  in 
the  BS  soon  will  be  reached.  Therefore, 
the  Regional  Director  has  established  a 
directed  fishing  allowance  of  147,311 
mt  with  consideration  that  12,000  mt 
will  be  taken  as  incidental  catch  in 
directed  fishing  for  other  species  in  the 
BS.  Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollodc  for  processing  by  the 
inshore  component  in  the  BS.  This 
closure  is  effective  March  2, 1996,  imtil 


12  noon,  A.l.t.,  April  15, 1996.  Under 
§  675.20(a)(2)(ii),  the  second  seasonal 
allowance  will  be  available  horn  12 
noon,  A.l.t.,  August  15  through  the  end 
of  the  fishing  year. 

Maximum  retainable  bycatch  amoimts 
for  applicable  gear  types  may  be  foimd 
in  the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  fitim  review  under  E.O. 
12866. 

Authority.  16  U.S.C.  1801  et  seq. 
Dated:  February  29, 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Mmarine  Fisheries  Service. 
[FR  Doc.  96-5181  Filed  3-1-96;  10:23  am) 
BILUNO  COOe  a510-22-F 


50  CFR  Part  675 

[DoclwtNo.  960129019-6019-01;  I.D. 
022996A] 

Qroundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area,  Trawl  Closure  to 
Protect  Red  King  Crab 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  has  determined  that  an 
interim  closure  to  all  trawling  is 
necessary  in  a  part  of  the  Bristol  Bay 
area  of  the  Bering  Sea  and  Aleutians 
Islands  (BSAI)  management  area. 
Results  of  the  1995  bottom  trawl  survey 
conducted  by  NMFS  in  Bristol  Bay 
indicate  that  the  red  king  crab  stock  in 
Bristol  Bay  continues  to  be  severely 
depressed.  NMFS  anticipates  that  the 
condition  of  this  stock  could  worsen  if 
vessels  fishing  for  groundfish  with  trawl 
gear  were  allowed  to  conduct  operations 
in  a  particular  part  of  Bristol  Bay  that  is 
important  to  red  king  crab  during  a 
period  after  they  have  molted  and  are  in 
a  softshell  condition.  NMFS  is  closing 
part  of  Bristol  Bay  to  trawling  for 
groundfish  for  purposes  of  protecting 
red  king  crab  from  anticipated  adverse 
impacts  due  to  trawl  operations.  This 
measure  is  necessary  to  respond  to  the 
continued  decline  of  red  king  crab 
stocks  in  the  BSAI  management  aiea.  It 
is  intended  to  accompUsh  the  objectives 
of  the  North  Pacific  Fishery 
Management  Council  (Coimcil)  with 
respect  to  management  of  red  king  crab 
stocks. 


DATES:  Effective  April  1, 1996.  through 
June  15, 1996.  Comments  must  be 
submitted  by  April  5, 1996. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802, 
Attention:  Lori  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
BSAI  is  managed  by  NMFS  according  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  The 
FMP  was  prepared  by  the  Council  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801,  et 
seq.)  (Magnuson  Act),  and  is 
implemented  by  regulations  governing 
the  U.S.  groimdfish  fisheries  at  50  CFR 
parts  675  and  676.  General  regulations 
that  also  pertain  to  U.S.  fisheries  are 
codified  at  50  CFR  part  620. 

High  rates  of  prohibited  species 
bycatch  may  warrant  inseason 
adjustment  to  close  an  area  to  fishing  for 
groundfish.  Authority  for  interim 
closures  of  a  specific  area  is  contained 
in  regulations  at  §  675.20(e).  This 
inseason  adjustment  prohibits  fishing 
for  groundfish  by  operators  of  vessels 
using  trawl  gear  fi'om  April  1, 1996, 
through  June  15, 1996,  in  that  portion  of 
the  Bering  Sea  that  is  bounded  by 
straight  lines  connecting  the  following 
coordinates  in  the  order  listed  below. 

Latitude  Longitude 

56*00'  N.;  163°00'  W.; 

56'00'  N.:  164°00'  W.; 

57*00'  N.;  IWOO'  W.; 

57*00'  N.:  163°00'  W.;  and 

56*00'  N.:  163*00'  W. 

This  action  is  necessary  to  protect 
depressed  stocks  of  red  king  crab  from 
being  taken  by  the  groundfish  trawl 
fisheries  during  a  period  when  the  crab 
are  in  a  softshell  condition  and  are 
particularly  vulnerable  to  injury. 
Further  reasons  for  the  inseason 
adjustment  under  §  675.20(e)(l)(iv) 
follow. 

Results  of  the  1995  NMFS-conducted 
bottom-trawl  survey  in  Bristol  Bay 
indicate  that  the  total  population  of  red 
king  crab  continues  to  be  at  low  levels. 
Although  the  number  of  legal  male  red 
king  crab  was  6.3  million,  which 
represents  a  15  percent  increase  from 
1994,  the  number  of  pre-recruits  was  5.4 
million,  which  represents  an  11  percent 
decrease  from  1994.  The  number  of 


large  female  crab  was  8.0  million,  which 
is  400,000  fewer  than  the  number 
considered  to  be  the  "threshold"  in  the 
FMP  for  the  Commercial  King  and 
Tanner  Crab  Fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  (crab  FMP).  Under 
the  crab  FMP.  the  Acceptable  Biological 
Catch  in  the  directed  red  king  crab 
fishery  is  defined  as  zero  when  the 
female  red  king  crab  stock  is  at  or  below 
threshold.  Accordingly,  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
closed  the  directed  red  king  crab  fishery 
in  1995. 

Likewise,  because  NMFS  survey 
results  in  1994  also  indicated  that  the 
number  of  female  red  king  crab  was 
below  threshold,  ADF&G  closed  the  red 
king  crab  fishery  in  1994.  Due  to  the 
1994  and  1995  closures  of  the  red  king 
crab  fishery  in  Bristol  Bay,  ADF&G 
closed  the  area  east  of  163°  W.  longitude 
to  Chionoecetes  bairdi  Tanner  crab 
fishing  for  both  years  to  reduce 
incidental  mortality  of  red  king  crab  in 
this  area. 

The  Council  responded  to  the  1994 
results  by  recommending  that  NMFS 
close  by  emergency  rule  an  area 
between  56"  and  57°  N.  lat.  and  162° 
and  164°  W.  long,  to  trawling  during  the 
rock  sole  roe  fishery.  NMFS 
implemented  that  emergency  rule  (60 
FR  4866,  January  25, 1995),  and  it 
remained  in  effect  from  January  20 
through  April  25, 1995.  At  that  time,  the 
Council  directed  its  staff  to  analyze 
alternative  closure  areas  that  could  be 
implemented  permanently  under  an 
FMP  amendment  to  provide  long-term 
protection  to  Bristol  Bay  red  king  crab. 

At  its  September  1995  meeting,  the 
Council  recommended  implementation 
of  proposed  Amendment  37  to  the  FMP, 
an  action  similar  to  the  emergency  rule. 
This  includes  a  closure  of  the  Red  King 
Crab  Savings  Area  to  vessels  using  non- 
pelagic  trawl  gear  as  well  as  an  increase 
in  observer  coverage.  NMFS  has  not  yet 
received  that  amendment  from  the 
Council  for  review  under  Section  304  of 
the  Magnuson  Act. 

On  January  20, 1996,  NMFS 
implemented  an  inseason  adjustment 
(60  FR  63451,  Decemberll,  1995)  under 
its  authority  at  50  CFR  675.20(e)  to  close 
the  above-described  area  through  March 
31, 1996.  The  purpose  of  this  action  was 
to  protect  female  red  king  crab  during  a 
time  when  the  trawl  fishery  for  rock  sole 
was  ongoing. 

On  January  30, 1996,  the  Council  met 
jointly  with  the  Alaska  Board  of 
Fisheries  (BOF)  and  reviewed  the  best 
available  scientific  information  about 
the  status  of  red  king  crab  and  the 
potential  effectiveness  of  measures  that 
have  been  taken  to  protect  red  king  crab. 
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The  Council  and  BOF  were  especially 
coDcemed  about  potential  adverse 
impacts  of  trawl  operations  on  red  king 
CFU>  during  a  period  when  crab  are  in 
a  softshell  condition.  This  condition 
occxus  during  the  months  of  January 
through  mid-Jime  when  crab  molt  and 
then  mate.  When  in  this  softshell 
condition,  red  long  crab  could  be 
damaged  by  physical  impacts  of  the 
bottom  trawl  itself  or  by  additional 
handling  when  they  are  caught  in  a 
trawl,  brought  aboard  a  vessel,  sorted, 
and  eventually  returned  to  the  sea.  The  . 
Coimcil  also  received  agency  reports 
simunarizing  the  result  of  the  1995 
NMFS  trawl,  survey,  which  provided  the 
.aforementioned  status  of  red  king  crab. 

The  Coimcil  and  BOF  heard 
testimony  about  existing  management 
measures,  including  the  aforementioned 
inseason  adjustment  that  will  be  in 
effiect  through  March  31,  which  are 
intended  to  protect  red  king  crab  in  the 
management  area.  These  measures 
include  a  year  round  closiu^  of  Federal 
Statistical  Srea  512  to  trawling,  and  a 
closure  of  Federal  Statistical  Area  516 
from  March  15  through  June  15  to 
protect  red  king  crab  during  their 
molting  and  mating  period.  An  analysis 
of  data  from  the  NMFS-conducted  trawl 
surveys  in  1993, 1994,  and  1995 
indicates  that  a  substantial  proportion 
(19  percent)  of  mature  male  crab  are 
located  in  part  of  Federal  Statistical 
Area  516.  This  analysis  also  indicates 
that  another  substantial  proportion  (21 
percent)  of  male  red  king  crab  is  located 
between  the  same  latitudes  immediately 
to  the  west  between  163°  W.  and  164° 
W.  long.  Without  further  regulatory 
action,  the  area  west  of  Statistical  Area 
516  would  open  to  trawling  once  the 
aforementioned  inseason  adjustment 
expires  on  March  31, 1996.  which  could 
aggravate  the  depressed  condition  of  red 
king  crab  during  the  period  when  they 
are  in  a  softshell  condition. 

On  February  2, 1996,  after  reviewing 
new  information  obtained  during  its 
January  30  meeting  with  the  BOF  and 
additional  information  from  the  public 
as  well  as  NMFS  and  ADF&G  testimony, 
the  Council  recommended  that  an 
emergency  rule  be  implemented  to  close 
an  area  in  part  of  Bristol  Bay  to  fishing 
by  vessels  using  trawl  gear  through  June 
15, 1996.  The  particular  area  is  located 
between  163°  and  164°  W.  long,  and  56° 
N.  arid  57°  N.  lat.  This  area  is  to  the 
west  of,  and  immediately  adjacent  to. 
Statistical  Area  516,  which  is  closed 
under  existing  regulations  from  March 
15  through  June  15.  A  closure  of  the 
additional  area  to  the  west  through  June 
15  would  provide  necessary  protection 
for  red  king  crab  during  the  period  they 
are  in  a  softshell  condition  and  are 


particularly  susceptible  to  fishing 
mortality. 

The  Council  intends  to  review  ciurent 
management  regimes  that  govern 
groundfish  fishing  to  determine  whether 
the  protection  measures  afforded  red 
king  crab  and  other  crab  species 
managed  under  the  crab  FMP  are 
adequate  or  should  be  changed  to 
respond  to  new  information  concerning 
both  the  groundfish  and  crab  fisheries. 
NMFS  anticipates  that  the  Council  will 
recommend  potential  regulat9ry 
changes  in  the  near  future. 

The  Council's  emergency  rule 
recommendation  is  intended  to  avoid 
significant  direct  economic  loss  to 
fishermen  who  might  otherwise  benefit 
in  the  future  as  red  king  crab  stocks 
rebuild  to  harvestable  levels.  PubUc 
testimony  at  the  Council's  January  1996 
meeting,  indicated  that  the  groundfish 
trawl  fishing  industry  was  concerned 
about  not  being  able  to  trawl  for 
yellowfin  sole  in  the  closed  area,  should 
yellowfin  sole  be  present  during  the 
month  of  April  in  schooling 
concentrations  as  they  migrate  to  more 
northeriy  locations  in  Bristol  Bay. 
Industry  members  indicated  that  the 
amount  of  time  required  to  complete  a 
tow  with  trawl  gear  may  be  about  a  Va 
hour  compared  to  more  than  2  hours 
when  yellowfin  school  stocks  are  not 
concentrated.  If  these  vessel  operators 
are  not  allowed  to  operate  in  the  closed 
area,  their  operating  costs  (including 
fuel  and  crew  time)  could  increase  as 
they  fish  at  lowfer  catch  rates  where 
yellowfin  sole  stocks  are  not 
concentrated. 

NMFS  does  not  have  information  to 
quantify  what  these  increased  costs 
might  be,  because  vessels'  operating 
costs  differ.  NMFS  notes  that  the 
locations  of  the  migrating  yellowfin  sole 
might  even  be  outside  the  closed  area 
where  they  could  still  be  targeted  by 
participating  vessels.  The  actual  costs 
would  depend  on  the  ability  of  these 
vessel  operators  to  achieve  their  harvest 
goals,  which  will  depend  on  market 
conditions,  catch  rates,  and  possibly 
premature  closures  resulting  from  other 
regulations. 

NMFS  anticipates  that  large  numbers 
of  red  king  crab  could  be  adversely 
impacted  in  this  area  by  trawl 
operations  during  their  softshell  period. 
Therefore,  NMFS  has  determined  that  a 
closure  to  trawling  in  the  area  described 
above  is  necessary  to  protect  red  king 
crab  through  June  15  while  they  are  in 
a  softshell  condition.  Notwithstanding 
the  Council's  recommendation  that 
NMFS  implement  this  closing  by 
emergency  rule,  NMFS  is  implementing 
it  under  the  inseason  adjustment 
authority  at  §  675.20(e).  Inseason 


adjustments  are  authorized  for  a  period 
of  60  days,  which  would  be  less  than 
the  Council's  intended  closure  period. 
Regulations  at  §  675.20(e)(6)  authorize 
closiu-es  beyond  60  days  if  warranted  by 
available  data.  The  available  scientific 
information  indicates  that  the  relative 
distribution  and  abundance  of  red  king 
crab  in  the  closure  area  is  high.  The 
Director,  Alaska  Region,  NMFS  has 
determined  that  this  interim  closure  is 
based  on  the  best  available  scientific 
information  concerning  the  seasonal 
distribution  and  abundance  of  red  king 
crab  and  the  bycatch  rates  of  red  king 
crab  associated  with  groundfish  trawl 
fisheries. 

Classification 

This  action  is  taken  under  §  672.20(e) 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  1, 1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  9&-5227  Filed  3-1-96;  2:35  pm) 
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50  CFR  Part  683 

[Docket  No.  950803202-6040-02;  I.D. 
070395q 

RIN0648-AH48 

Western  Pacific  Bottomfish  Fisheries; 
Enforcement  of  Permit  and  Other 
Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
make  minor  changes  to  regulations 
governing  the  Bottomfish  Fisheries  of 
the  Western  Pacific  Region,  hi  addition 
to  making  some  technical  changes,  the 
rule  requires  operators  of  bottomfish 
vessels  to  display  their  official  number 
to  enhance  enforcement,  and  fish 
dealers  to  make  available  to  authorized 
officers  records  of  fish  landings  and 
sales  they  are  required  by  state  law  to 
maintain  to  facilitate  monitoring  of  the 
fishery.  These  changes  are  intended  to 
make  existing  regulations  clearer  and 
more  effective. 

EFFECTIVE  DATE:  April  4, 1996. 
ADDRESSES:  Send  comments  on  the 
coUection-of-information  requirement  to 
Ms.  Hilda  Diaz-Soltero,  EMrector, 
Southwest  Region,  NMFS,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 


Beach,  CA  90802-4213  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
ATTN:  Paperwork  Reduction  Project 
0648-0306,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Morgan,  310-980-4036;  or  Alvin 
Z.  Katekaru,  808-973-2985. 
SUPPLEMENTARY  INFORMATION:  The 
Western  Pacific  Fishery  Management 
Council  recommended  that  NMFS 
amend  the  existing  regulations 
governing  the  bottomfish  fishery  to 
make  the  regulations  clearer  and  more 
effective.  The  changes  made  by  this 
final  rule  were  proposed  in  the  Federal 
Register  on  August  18, 1995  (60  FR 
43106).  The  public  comment  period  on 
the  proposed  changes  ended  on  October 
16, 1995.  No  comments  were  received. 

The  final  rule  makes  the  following 
changes  in  addition  to  a  number  of 
editorial  changes: 

1.  Adding  a  prohibition  to  the 
prohibitions  section  of  the  regulations  to 
clarify  that  fishing  for  bottomfish  in  the 
Mau  Zone  of  the  Northwestern 
Hawaiian  Islands  without  a  permit  is 
imlawful; 

2.  Adding  a  requirement  that  the 
official  number  of  a  bottomfish  vessel  be 
prominently  displayed;  and 

3.  Adding  a  requirement  that  any 
person,  such  as  fish  dealers,  make 
available  to  authorized  officers  records 
of  fish  landings  and  sales  that  are 
required  to  be  maintained  by  state  law. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failiu«  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  imless  the  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
PRA,  namely  the  requirement  that 
vessels  display  their  official  number  in 
a  specified  manner.  This  collection  of 
information  has  been  approved  by  OMB 


under  OMB  Control  Number  0648-0306, 
which  expires  September  29, 1998.  The 
burden  estimate  for  compliance  is  45 
minutes.  Send  comments  regarding  this 
burden  estimate,  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Hilda  Diaz-Soltero.  NMFS,  or  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  683 

Administrative  practice  and 
procedure.  Fisheries,  Reporting  and 
«cecordkeeping  requirements. 

Dated:  February  29, 1996. 
Gary  Matlock, 

Progran\Managenient  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  683  is  amended 
as  follows: 

PART  68^-WESTERN  PACiFIC 
BOTTOMFiSH  AND  SEAMOUNT 
GROUNDFISH  FISHERiES 

1.  The  authority  citation  for  part  683 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §  683.2,  the  definition  of 
"Council"  is  revised  to  read  as  follows: 

§683.2    Definitions. 

*  •        •        *        • 

Council  means  the  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  Street.  Suite  1405,  Honolulu.  HI 
96813,  808-522-8220. 

*  *         *         *         * 

3.  In  §  683.4,  paragraph  (d)  is  added 
to  read  as  follows: 

§683.4    Recordkeeping  and  reporting. 

*  •        *        •        • 

(d)  Any  person  who  is  required  by 
state  laws  and  regulations  to  maintain 
records  of  landings  and  sales  for  vessels 
regulated  by  this  part,  shall  meike  those 
records  immediately  available  for 
Federal  inspection  and  copying  upon 
request  by  an  authorized  officer. 

4.  In  §  683.6,  paragraphs  (i)  and  (j)  are 
amended  by  removing  the  word 
"fishing"  and  replacing  it  with  the  word 
"fish";  and  paragraphs  (f)  through  (k) 
are  redesignated  as  paragraphs  (g) 


through  (1),  respectively,  and  paragraphs 
(f).  (m),  and  (n)  are  added  to  read  as 
follows: 

§683.6    Prohibitions. 

•  •        •        *        • 

(f)  Fish  for  bottomfish  in  the  Mau 
Zone  without  a  permit  issued  under 
§683.21. 

*  *  '      *        *        * 

(m)  Fail  to  affix  and  maintain  vessel 
markings,  as  required  by  §  683.9. 

(n)  Refuse  to  make  available  to  an 
authorized  officer  for  inspection  any 
records  that  must  be  made  available  in 
accordance  with  §681.4. 

5.  Sections  683.9  and  683.10  are 
redesignated  as  §§683.10  and  683.11. 
respectively,  and  a  new  §683.9  is  added 
as  follows: 

§683.9    Vessel  Identification. 

(a)  Official  number.  Each  fishing 
vessel  subject  to  this  part  must  display 
its  official  number  on  the  port  and 
starboard  sides  of  the  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck  so 
as  to  be  visible  from  enforcement 
vessels  and  aircraft. 

(b)  Numerals.  In  each  of  the  three 
locations  specified  in  paragraph  (a),  the 
official  number  must  appear  in  block 
Arabic  numerals  at  least  18  inches  (45.7 
cm)  in  height  for  fishing  vessels  of  65  ft 
(19.8  m)  in  length  or  longer,  and  at  least 
10  inches  (25.4  cm)  in  height  for  other 
vessels.  Markings  must  be  legible  and  of 
a  color  that  contrasts  with  the 
background. 

(c)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  subject  to  this  part 
must: 

(1)  Keep  the  displayed  official  number 
clearly  legible  and  in  good  repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  or  its  fishing  gear  obstructs 
the  view  of  the  official  number  from  an 
enforcement  vessel  or  aircraft. 

§683.29    [Amended] 

6.  In  §683.29,  paragraph  (a)  is 
amended  by  removing  the  telephone 
number  "808-955-8831"  and  adding,  in 
its  place  "808-973-2939". 

!FR  Doc  96-5182  Filed  .3-5-96:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION      80»»Pt^llEHTARY  INFORMATIOM: 


DEPARTMENT  OF  AGRICULTURE 

Food  Sataly  and  Inapoctlon  Sarvico 

9  CFR  Parts  310, 318, 319,  and  381 
IPoGltBtNo.8»-026E]  I 

Sutoatanoao  Approvad  for  Uaa  in 
Praparadon  of  Moat  and  Poultry 
Producta— Raopaning  of  Commant 


AOBICY:  Food  Safety  and  Inspection 
Sendee,  USDA. 

action:  Proposed  rule;  reopening  of 
comment  period. 

SIMMARY:  The  Food  Safoty  and 
Inspection  Service  (FSIS)  is  reopening 
the  comment  period  for  the  proposed 
rule,  "Substances  Approved  for  Use  in 
the  Preparation  of  Meat  and  Poultry 
Products"  (60  FR  67459),  pubUshed  in 
the  Federal  Register  on  December  29, 

1995,  in  response  to  a  request  for 
additional  time  to  answer  comments. 
FSIS  is  interested  in  receiving  properly 
evaluated  and  thoughtful  comments  on 
the  proposal.  Therefore,  FSIS  is 
reopening  the  comment  period  for  60 
days. 

DATES:  Comments  must  be  received  on 
or  before  May  6, 1996. 
ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to:  FSIS 
Dod^et  Clerk.  Docket  «88-026P,  Room 
4352.  South  Agricultxire  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-3700. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  Stafko,  Deputy  Director,  Policy, 
Evaluation  and  Planning  Staff,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agricultiue,  Room  3835, 
South  Agriculture  Building, 
Washington,  DC  20250-3700;  (202)  720- 
7773. 

Done  at  Washington,  DC,  on:  February  28. 

1996.  I 
Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc  96-5160  Filed  3-5-96:  8:45  am] 
■UMQ  COOK  MIO-Mt-P 


Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-NM-85-AD] 

Alrworthinaas  Directives;  Alrtxis 
Industrie  Modal  A300,  A300-600,  and 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A300, 
A300-600,  and  A310  series  airplanes. 
This  proposal  would  require  inspections 
to  detect  cracks  in  the  lower  spar  axis 
of  the  pylons  between  ribs  6  and  7,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  reports  that  fatigue  - 
cracking  has  been  foimd  on  the  lower 
spar  of  the  pylon.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  such  fatigue  cracking,  which 
could  result  in  reduced  structural 
integrity  of  the  lower  spar  of  the  pylon. 

DATES:  Comments  must  be  received  by 
April  12. 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
85-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rend  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
•Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 


Commeirts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  bie  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
mu9t  submit  a  self-addressed,  stamped 
postcard  o^  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-85-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-85r-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washmgton  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300,  A300-600,  and 
A310  series  airplanes.  The  DGAC 
advises  that  fatigue  cracks  have  been 
foimd  on  the  lower  spar  of  the  pylon 
between  ribs  6  and  7  on  airplanes 
equipped  with  General  Electric  and 
Pratt  &  Whitney  engines.  These  cracks 
initiated  at  the  pylon  center  stiffener 
beyond  the  flat  area.  Fatigue  cracking  in 
this  area,  if  not  detected  and  corrected 


in  a  timely  manner,  could  result  in 
reduced  structiual  integrity  of  the  lower 
spar  of  the  pylon. 

Relevant  Service  Information 

Airbus  has  issued  the  following 
inspection  service  bulletins: 

•  Airbus  Service  Bulletin  A300-54- 
0073  (for  Model  A300  series  airplanes), 
Revision  1,  dated  March  28, 1994; 

•  Airbus  Service  Bulletin  A300-54- 
6014  (for  Model  A300-600  series 
airplanes).  Revision  1,  dated  March  28, 
1994;  and 

•  Airbus  Service  Bulletin  A310-54- 
2017  (for  Model  A3 10  series  airplanes). 
Revision  1,  dated  March  28, 1994. 

These  inspection  service  bulletins 
describe  procedures  for  repetitive 
internal  eddy  current  inspections  to 
detect  cracks  in  the  lower  spar  axis  of 
the  pylons  between  ribs  6  and  7,  and 
repair,  if  necessary.  These  service 
bulletins  permit  further  flight  with    , 
pylons  that  are  cracked  within  certain 
limits.  In  such  instances,  the  service 
bulletins  recommend  that,  following 
repair  of  cracking  within  specified 
limits,  repaired  areas  should  be 
inspected  repetitively  using  eddy 
current  techniques  to  detect  cracks  at 
the  stiffener  ends,  ribs  6  and  7,  at  the 
edge  of  the  holes  made  during  the  repair 
and  on  the  fasteners  located  at  the  edge 
of  the  doubler.  The  DGAC  classified 
these  service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
93-228-154(B),  dated  December  22, 
1993,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Airbus  also  has  issued  the  following 
modification  service  bulletins: 

•  Airbus  Service  Bulletin  A300-54- 
0080  (for  Model  A300  series  airplanes). 
Revision  1,  dated  January  16, 1995; 

•  Airbus  Service  Bulletin  A300-54- 
60^0  (for  Model  A300-600  series 
airplanes),  dated  October  15, 1993,  as 
amended  by  Service  Bulletin  Change 
Notice  O.A.,  dated  February  22, 1994; 
and 

•  Airbus  Service  Bulletin  A310-54- 
2023  (for  Model  A310  series  airplanes), 
dated  October  15, 1993. 

These  modification  service  bulletins 
describe  procedures  for  modification  of 
the  lower  spar  between  ribs  6  and  7.  The 
modification  involves  installation  of  an 
outer  doubler  on  the  imdamaged 
structiu«  of  the  lower  spars  between  ribs 
6  and  7.  For  Model  A300  and  A300-600 
series  airplanes,  accomplishment  of  the 
modification  reduces  the  probabiUty  of 
cracking  in  the  lower  spar  of  the  pylon 
and,  thereby,  allows  an  extension  of  the 
initial  inspection  threshold  and 
repetitive  interval  for  accomplishing  the 
internal  eddy  current  inspections.  For 


Model  A310  series  airplanes, 
accomplishment  of  the  modification 
eliminates  the  need  for  the  internal 
eddy  current  inspections. 

Proposed  Requirements  of  the  Rule 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  internal  eddy  current 
inspections  to  detect  cracks  in  the  lower 
spar  axis  of  the  pylons  between  ribs  6 
and  7,  and  repair,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
inspection  service  bulletins  described 
previously. 

For  Model  A300  and  A300-600  series 
airplanes,  the  proposed  AD  would 
provide  for  an  optional  modification, 
which,  if  accomplished,  would  allow  an 
extension  of  the  initial  inspection 
threshold  and  repetitive  interval  for 
accomplishing  the  required  inspections. 
For  Model  A3 10  series  airplanes,  the 
proposed  AD  also  would  provide  for  an 
optional  terminating  modification, 
which,  if  accomplished,  would 
constitute  terminating  action  for  the 
repetitive  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  modification 
service  bulletins  described  previously. 

Differences  Between  the  Proposed  Rule 
and  Relevant  Service  Information 

Operators  should  note  that  this 
proposed  rule  would  not  permit  further 
flight  after  detection  of  cracking  of  the 
lower  spar  axis  of  the  pylons,  as  allowed 
by  the  inspection  service  bulletins. 
Instead,  this  proposed  rule  would 
require  repair  of  the  crack  in  accordance 
with  the  appUcable  service  bulletin 
prior  to  further  flight;  or,  if  cracking  is 
within  certain  limits,  stop-drilling  the 
crack  in  accordance  with  the  Structural 
Repeiir  Manual  (SRM)  as  a  temporary 
measure  for  a  specified  number  of 
landings  imtil  the  repair  or  modification 
is  accompUshed.  (Stop-drilling  the  crack 


does  not  constitute  a  repair;  rather,  it  is 
only  an  interim  measure  that  would 
temporarily  reduce  the  stress 
concentration  effect  of  the  crack  tip 
before  the  repair  or  modification  is 
accomplished  to  restore  the  structure  to 
its  ultimate  load  capability.)  In  addition, 
this  proposed  AD  also  provides  for 
installation  of  an  optional  terminating 
modification  in  accordance  with  the 
applicable  service  bulletin  prior  to 
further  flight. 

The  SRM  for  the  affected  airplanes 
identifies  the  pylon  as  "primary 
structure."  As  defined  in  the  SRM, 
primary  structure  is  that  structure 
which  contributes  significantly  to 
carrying  flight,  ground,  and 
pressurization  loads.  The  SRM  further 
classifies  the  main  frame  of  the  pylon  as 
a  "restricted  area,"  where  repairs  could 
afi^ect  the  load  carrying  capability  of  the 
pylon  for  some  flight  and  crash 
conditions.  In  Ught  of  this,  the  FAA 
finds  that  an  adequate  level  of  safety  for 
the  affected  fleet  requires  that  cracking 
of  the  lower  spar  axis  of  the  pylons  must 
be  addressed  immediately  by  repair  or 
temporary  measures,  as  specified 
previously.  The  FAA  has  determined 
that,  in  cases  where  certain  known 
imsafe  conditions  exist,  and  where 
actions  to  detect  and  correct  thos^ 
unsafe  conditions  ceui  be  readily 
accomplished,  those  actions  must  be 
required. 

Cost  Impact 

The  FAA  estimates  that  99  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figiues.  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $47,520,  or  $480  per 
airplane,  per  inspection  cycle. 

The  cost  imp>act  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  of  a  Model  A300 
series  airplane  elect  to  accomplish  the 
optional  modification  that  would  be 
provided  by  this  AD  action,  it  would 
take  approximately  100  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  required 
parts  would  be  approximately  $1 ,500 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  optional  modification 
for  Model  A300  series  airplanes  is 
estimated  to  be  $7,500  per  airplane. 
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Should  an  operator  of  a  Model  A300- 
600  or  A310  series  airplane  elect  to 
accomplish  the  optional  modification 
that  would  he  provided  by  this  AD 
action,  it  woidd  take  approximately  110 
work  hours  to  aocompUsh,  at  an  average 
labor  rate  of  S60  per  work  hour.  The 
cost  of  required  parts  would  be 
approximately  $1,500  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  modification  for  Model 
A300-600  and  A310  series  airplanes  is 
estimated  to  be  $8,100  per  airplane. 

Ragulatory  Impact 

The  regulations  proposed  herein 
would  not  have  siibstantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  PoUdes  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  mmiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Snbfacts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
'  authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  30-AIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anifaortty:  49  USC  106(g],  40113, 44701. 
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S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Airims  Industrie:  Docket  95-NM-«&-AD. 

Applicability:  Model  A300,  A300-600,  and 
A310  series  airplanes;  as  listed  in  Airbus 
Industrie  Service  Bulletins  A30O-54-0073. 
A30O-54-6O14.  and  A310-54-2017,  all 
Revision  1,  all  dated  March  28, 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sp)ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  lower  spar,  accomplish  the  following: 

(a)  For  Model  A300  series  airplanes 
equipped  with  General  Electric  CF6-50C 
engines,  and  having  pylons  that  have  not 
been  modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A30O-54-OO8O. 
Revision  1,  dated  January  16, 1995:  Prior  to 
the  accumulation  of  10,900  total  landings,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  perform  an 
internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spmr  axis  of  the  pylons  ' 
between  ribs  6  and  7,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
0073,  Revision  1,  dated  March  28, 1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,700  landings. 

(2)  If  any  crack  is  foimd  that  is  less  than 
35  mm,  prior  to  further  flight,  stop-drill  the 
crack  in  accordance  with  the  procedures 
specified  in  Section  51-41-10  of  the 
Structural  Repair  Manual  (SRM).  Thereafter, 
prior  to  the  accumulation  of  250  landings 
after  crack  discovery,  repair  in  accordance 
with  the  service  bulletin.  Prior  to  the 
accimiulation  of  17,900  landings  after 
accomplishing  the  repair,  perform  an  eddy 
current  inspection  to  detect  cracks  at  the 
stiffener  ends,  ribs  6  and  7,  at  the  edge  of  the 
holes  made  during  the  repair  and  on  the 
fiasteners  located  at  the  edge  of  the  doubler, 
in  accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (a)(2)  of 
this  AD  thereafter  at  Intervals  not  to  exceed 
15,000  landings. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(3)  If  any  crack  is  found  that  is  greater  than 
or  equal  to  35  mm,  prior  to  further  flight. 


repair  in  accordance  with  a  method  approved 
l^  the  Manager,  Standardization  Branch, 
ANM-113. 

(b)  For  Model  A300  series  airplanes 
equipped  with  General  Electric  CF6-50C 
engines,  and  having  pylons  that  have  been 
modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-0080. 
Revision  1,  dated  January  16, 1995:  Prior  to 
the  accumulation  of  30,300  landings  since 
installation  of  the  modification,  or  within 
500  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  an  eddy 
current  inspection  to  detect  cracks  in  the 
lower  spar  axis  of  the  pylons  between  ribs  6 
and  7,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-54-O073,  Revision  1, 
dated  March  28, 1994. 

(1)  If  no  crack  is  found,  repeat  the  eddy 
current  inspection  thereafter  at  intervals  not 
to  exceed  21,300  landings. 

(2)  If  any  crack  is  foimd,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(c)  For  Model  A300  series  airplanes 
equipped  with  Pratt  ft  Whitney  JT9D-59A 
engines,  and  having  pylons  that  have  not 
been  modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-0080. 
Revision  1,  dated  January  16, 1995:  Prior  to 
the  accumulation  of  8,600  total  landings,  or 
within  500  landings  after  the  efi^ective  date  of 
this  AD,  whichever  occurs  later,  perform  an 
internal  eddy  current  inspection  to  detect 
craclu  in  the  lower  spar  axis  of  the  pylons 
between  ribs  6  and  7,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
0073,  Revision  1,  dated  March  28, 1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  5,700  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
35  mm,  prior  to  further  flight,  stop-drill  the 
crack  in  accordance  with  the  procedures 
specified  in  Section  51-41-10  of  the  SRM. 
Thereafter,  prior  to  the  accumulation  of  250 
landings  after  crack  discovery,  repair  in 
accordance  with  the  service  bulletin.  Prior  to 
the  accumulation  of  14,200  landings  afier 
accomplishing  the  repair,  perform  an  eddy 
current  inspection  to  detect  cracks  at  the 
stiffsner  ends,  ribs  6  and  7,  at  the  edge  of  the 
holes  made  during  the  repair  and  on  the 
fastenera  located  at  the  edge  of  the  doubler, 
in  accordance  with  the  service  bulletin. 

'  (i)  If  no  crack  is  found,  tepeat  the 
inspection  required  by  paragraph  (c)(2)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
12,800  landings. 

(ii)  If  any  crack  is  foimd,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  l>y  the  Manager,  Standardization 
Branch,  ANM-113. 

(3)  If  any  crack  is  found  that  is  greater  than    . 
or  equal  to  35  mm,  prior  to  further  flight,  ^ 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113. 

(d)  For  Model  A300  series  airplanes 
equipped  with  Pratt  ft  Whitney  }T9D-59A 
engines,  and  having  pylons  that  have  been 
modified  in  accordance  with  Airbus 
Industrie  Service  BuUetin  A30D-54-0080, 
ReAdsion  1,  dated  January  16, 1995:  Prior  to 
the  accumulation  of  24,000  landings  since 


installation  of  the  modification,  or  within 
500  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  ^rform  an  eddy 
current  inspection  to  detect  cracks  in  the 
lower  spar  axis  of  the  pylons  between  ribs  6 
and  7,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A30O-54-O073,  Revision  1, 
dated  March  28, 1994. 

(1)  If  no  crack  is  foitnd,  repeat  the  eddy 
current  insp>ection  thereafter  at  intervals  not 
to  exceed  18,200  landings. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(e)  For  Model  A300-600  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
engines,  and  having  pylonsthat  have  not 
been  modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A30O-54-6020, 
dated  February  22, 1994:  Prior  to  the 
accimiulation  of  9,400  total  landings,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  pterform  an 
internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spar  axis  of  the  pylons 
between  ribs  6  and  7,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
6014,  Revision  1,  dated  March  28, 1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,100  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
or  equal  to  35  mm,  prior  to  further  flight, 
stop-drill  the  crack  in  accordance  with  the 
procedures  specified  in  Section  51-41-10  of 
the  SRM.  Thereafter,  prior  to  the 
accumulation  of  250  landings  after  crack 
discovery,  repair  in  accordance  with  the    • 
service  bulletin.  Prior  to  the  accumulation  of 
15,600  landings  after  accomplishing  the 
repair,  perform  an  eddy  current  inspection  to 
detect  cracks  at  the  stiffener  ends,  ribs  6  and 
7,  at  the  edge  of  the  holes  made  during  the 
repair  4nd  on  the  fosteners  located  at  the 
e^ge  of  the  doubler,  in  accordance  with  the 
service  bulletin. 

(i)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (e)(2)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
13,600  landings. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(3)  If  any  crack  is  found  that  is  greater  than 
or  equal  to  35  mm,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113. 

(f)  For  Model  A300-600  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
engines,  and  having  pylons  that  have  been 
modified  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-54-6020, 
dated  February  22, 1994:  Prior  to  the 
accumulation  of  26,400  landings  since 
installation  of  the  modification,  or  within 
500  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  an  eddy 
current  inspection  to  detect  cracks  in  the 
lower  spar  axis  of  the  pylons  between  ribs  6 
and  7,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A30O-54-6014,  Revision  1, 
dated  March  28, 1994. 


(1)  If  no  crack  is  found,  repeat  the  eddy 
current  inspection  thereafter  at  intervals  not 
to  exceed  19,400  landings. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(g)  For  Model  A30O-600  series  airplanes 
equipped  with  Pratt  ft  Whitney  JT9D-7R4  or 
PW  4000  engines,  and  having  pylons  that 
have  not  been  modified  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
6020,  dated  February  22. 1994:  Prior  to  the 
accumulation  of  5,700  total  landings,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  perform  an 
internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spar  axis  of  the  pylons 
between  ribs  6  and  7,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
6014,  Revision  1,  dated  March  28, 1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,400  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
35  mm,  prior  to  further  flight,  stop-drill  the 
crack  in  accordance  with  the  procedures 
specified  in  Section  51—41-10  of  the  SRM. 
Thereafter,  prior  to  the  accumulation  of  250 
landings  after  crack  discovery,  repair  in 
accordance  with  the  service  bulletin.  Prior  to 
the  accumulation  of  10,100  landings  after 
accomplishing  the  repair,  perform  an  eddy 
current  inspection  to  detect  cracks  at  the 
stiffener  ends,  ribs  6  and  7,  at  the  edge  of  the 
holes  made  during  the  repair  and  on  the 
fasteners  located  at  the  edge  of  the  doubler. 
in  accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (g)(2)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
10,000  landings. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(3)  If  any  crack  is  found  that  is  greater  than 
or  equal  to  35  mm,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113. 

(h)  For  Model  A300-600  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D-7R4  or 
PW  4000  engines,  and  having  pylons  that 
have  been  modified  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
6020,  dated  February  22, 1994:  Prior  to  the 
accumulation  of  14,500  landings  since 
installation  of  the  modification,  or  within 
500  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  jjerform  an  eddy 
current  inspection  to  detect  cracks  in  the 
lower  spar  axis  of  the  pylons  between  ribs  6 
and  7,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-54-6014,  Revision  1, 
dated  March  28. 1994. 

(1)  If  no  crack  is  found,  repeat  the  eddy 
current  inspection  tiiereafter  at  intervals  not 
to  exceed  14,500  landings. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(i)  For  Model  A310  series  airplanes 
equipped  with  General  Electric  CF6-80C2,  or 
Pratt  ft  Whitney  JT9D-7R4.  or  Pratt  & 


Whitney  PW4000  engines:  Prior  to  the 
accumulation  of  36,700  total  landings,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  perform  an 
internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spar  axis  of  the  pylons 
between  ribs  6  and  7,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-54- 
2017.  Revision  1.  dated  March  28, 1994. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  15,(X)0  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
35  mm,  prior  to  further  flight,  stop-drill  the 
crack  in  accordance  with  the  procedures 
specified  in  Section  51-41-10  of  the  SRM. 
Thereafter,  prior  to  the  accumulation  of  250 
landings  after  crack  discovery,  repair  in 
accordance  with  the  service  bulletin.  Prior  to 
the  accumulation  of  40,000  landings  after 
accomplishing  the  repair,  perform  an  eddy 
current  inspection  to  detect  cracks  at  the 
stiffener  ends,  ribs  6  and  7,  at  the  edge  of  the 
holes  made  during  the  repair  and  on  the 
fasteners  located  at  the  edge  of  the  doubler, 
in  accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (i)(2)  of  this 
AD  thereafter  at  intervals  not  to  exceed 
33,000  landings. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(3)  If  any  crack  is  found  that  is  greater  than 
or  equal  to  35  mm,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
bv  the  Manager,  Standardization  Branch, 
ANM-113. 

())  For  Model  A310  series  airplanes 
equipped  with  General  Electric  CF6-80C2,  or 
Pratt  &  Whitney  JT9D-7R4,  or  Pratt  & 
Whitney  PW4000  engines:  Accomplishment 
of  the  modification  specified  in  Airbus 
Industrie  Service  Bulletin  A31O-54-2023. 
dated  October  15, 1993.  constitutes 
terminating  action  for  the  inspections 
required  by  paragraph  (i)  of  this  AD. 

(k)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safet>'  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(1)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Inued  in  Ranton,  Washington  on  Februaiy 
27, 1996. 

DnrtU  M.  PMlnMB. 
Acting  Managa;  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
(FR  Doc  96-5223  Filed  3-5-96;  8:45  am] 
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{Doctat  Na  95-NM-19e^D] 

AlTMOflMneM  DiractlvM;  Airtxis  Model 
A320-111.-211.-212.and-231  SoriM 
Airplanes 

agency:  Federal  Aviation       i 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to 
certain  Airbus  Model  A320-111,  -211, 
•212,  and  -231  series  airplanes.  This 
proposal  would  require  removing  the 
existing  forward  pintle  nut  and  cross 
bolt  on  the  main  landing  gear  (MLG), 
and  installing  a  new  nylon  spacer  and 
cross  bolt  and  nut.  This  proposal  is 
prompted  by  resiilts  of  fatigue  testing 
which  revealed  that  the  cross  bolt  and 
nut  in  the  forward  pintle  pin  of  the  MLG 
were  damaged  due  to  fatigue  cracking. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  collapse 
of  the  MLG. 

DATES:  Comments  must  be  received  by 
April  12, 1996. 

ADDRESSES:  Submit  comments  in 
tiipUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
198-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATfON  CONTACT:  Tim 
Backman.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  m  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-198-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-19&-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that  during  fatigue  tests  on  an 
Airbus  Model  A320  test  article,  the 
cross  bolt  and  nut  in  the  forward  pintle 
pin  of  the  main  landing  gear  (MLG) 
were  found  to  be  damaged  due  to  fatigue 
cracking.  Such  fatigue  cracking,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  collapse  of  the 
MLG. 

Airbus  has  issued  Service  Bulletin 
A320-32-1119,  Revision  1,  dated  June 
13.  1994.  which  describes  procedures 
for  removing  the  existing  forward  pintle 
nut  and  cross  bolt  on  the  MLG,  and 
installing  a  new  nylon  spacer  and  cross 


bolt  and  nut.  The  new  nylon  spacer  will 
absorb  deflections  and  reduce  the  loads 
on  the  cross  bolt  and  the  nut. 
Additionally,  the  cross  bolt  is  longer 
than  the  existing  cross  bolt  to 
accommodate  the  addition  of  the  nylon 
spacer.  (The  Airbus  service  bulletin 
references  Dowty  Aerospace  Service 
Bulletin  200-32-194.  Revision  1,  dated 
October  4, 1993,  as  an  additional  source 
of  service  information  for 
accomplishment  of  these  procedvires.) 
The  DGAC  classified  the  service  bulletin 
as  mandatory  and  issued  French 
airworthiness  directive  94-037-052  (B), 
dated  March  16. 1994,  in  order  to  assiue 
the  continued  airworthiness  of  these 
airplanes  in  France. 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
apphcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  removing  the  existing  forward 
pintle  nut  and  cross  bolt  on  the  MLG; 
and  installing  a  new  nylon  spacer  and 
cross  bolt  and  nut.  The  actions  would  be 
required  to  be  accompUshed  in 
accordance  with  the  Airbus  service 
bvdletin  described  previously. 

The  FAA  estimates  that  90  airplanes 
of  U.S.  registry  woidd  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hoiu  per  airplane 
to  accompUsh  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hoiu.  Required  parts  will  be 
supplied  by  the  parts  manufacturer  at 
no  cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$5,400,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 


the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly, pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

'     1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiibiu:  Docket  95-NM-19a-AD. 

Applicability:  Model  A320-111,  -211,  -212. 
and  -231  series  airplanes,  on  which  Airbus 
Modification  23573  (Aitfaus  Service  Bulletin 
A320-32-1119,  Revision  1,  dated  June  13, 
1994),  has  not  been  installed;  certificated  in 
any  category. 

Note  1.  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  main  landing 
gear  (MLG)  during  landing,  due  to  failure  of 
the  forward  pintle  pin  cross  bolt,  accomplish 
the  following: 

(a)  Remove  the  existing  forward  pintle  nut 
and  cross  bolt;  and  install  a  new  nylon  spacer 
and  post-mod  cross  bolt  and  nut  of  the  MLG, 
in  accordance  with  Airbus  Service  Bulletin 
A320-32-1119,  Revision  1,  dated  June  13, 
1994,  at  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  {a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  20,000 
total  landings,  or  at  the  next  main  landing 
gear  overhaul,  whichever  occurs  first. 

(2)  Within  500  landings  after  the  effective 
date  of  this  AD. 

Note  2:  The  Airbus  service  bulletin 
references  Dowty  Aerospace  Service  Bulletin 
200-32-194,  Revision  1,  dated  October  4. 
1993,  as  an  additional  source  of  service 
information  for  accomplishment  of  these 
procedures. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
27, 1996. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-5222  Filed  3-5-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-NM-150-AD] 

Airworthiness  Directives;  AirlMJS  Model 
A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to  all 
Airbus  Model  A300-600  series 


airplanes.  This  proposal  would  require 
an  eddy  current  inspection  to  detect 
cracks  on  the  forward  fittings  in  the 
radius  of  frame  40  adjacent  to  the 
tension  bolts  in  the  center  section  of  the 
wings,  and  various  follow-on  actions. 
This  proposal  is  prompted  by  reports  of 
cracking  in  the  radius  of  fi-ame  40 
adjacent  to  the  tension  bolts  at  the 
center/outer  wing  junction  due  to 
fatigue-related  stress.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  fatigue-related 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  wings. 
DATES:  Comments  must  be  received  by 
April  12,  1996. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
150-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-150-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-150-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuaaion  I 

On  January  15, 1993,  the  FAA  issued 
AD  93-01-24,  Amendment  39-«478  (58 
FR  6703,  February  2, 1993),  which  is 
applicable  to  all  Airbus  Model  A300  B2, 
E^lOG,  and  B4-200  series  airplanes. 
That  AD  requires  supplemental 
structural  inspections  to  detect  fatigue 
cracking,  and  repair  or  replacement,  if 
necessary:  or  the  installation  of  specific 
modifications.  That  action  was 
prompted  by  a  structural  reevaluation, 
which  identified  certain  significant 
structural  components  to  inspect  for 
fetigue  cracks  as  these  airplanes 
approach  and  exceed  the  manufactiurer's 
(mginal  fatigue  design  Ufe  goal.  The 
requirements  of  that  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
these  airplanes. 

Since  the  issuance  of  that  AD,  the 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  all  Airbus  Model  A300-600 
series  airplanes.  The  DGAC  advises  that, 
during  sampling  inspections  required  by 
AD  93-01-24,  cracking  was  found  in  the 
radius  of  frame  40  adjacent  to  the 
tension  bolts  at  the  center/outer  wing 
jimction.  The  cracking  occurred  on 
Model  A300  B2  and  B4  series  airplanes 
that  had  acciunulated  between  15,000 
and  24,000  total  fUght  cycles.  The  cause 
of  such  cracking  has  been  attributed  to 
fatigue-related  stress.  Such  fatigue- 
related  cracking,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  wings. 

The  subject  area  on  certain  Model 
A300-600  series  airplanes  is  almost 
identical  to  that  on  the  affected  Model 
A300  B2  and  B4  series  airplanes. 
Therefore,  those  Model  A300-600  series 
airplanes  may  be  subject  to  the  same 


unsafe  condition  revealed  on  the  Model 
A300  02  and  34  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A30G-57-6062,  dated  February  14, 
1995,  which  describes  procedures  for  an 
eddy  current  inspection  to  detect  cracks 
on  the  forward  fittings  in  the  radius  of 
fi-ame  40  adjacent  to  the  tension  bolts  in 
the  center  section  of  the  wings,  and 
various  follow-on  actions.  (TTiese 
follow-on  actions  include  applying  a 
sealant,  eddy  current  inspections,  and 
blending  of  cracks.)  This  service 
bulletin  permits  further  flight,  under 
certain  conditions,  with  forward  fittings 
that  are  cracked  within  certain  limits. 
The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  95-063- 
177(B),  dated  April  12, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

Explanation  of  the  Proposed  Rule 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Puirsuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  an  eddy  current  inspection  to 
detect  cracks  on  the  forward  fittings  in 
the  radius  of  frame  40  adjacent  to  the 
tension  bolts  in  the  center  section  of  the 
wings,  and  various  follow-on  actions. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Differences  Between  the  Proposed  Rule 
and  Relevant  Service  Information 

Operators  should  note  that,  ujilike  the 
procedtues  described  in  the  referenced 
service  bulletin,  this  proposed  AD 
would  not  permit  further  flight  with 
cracking  detected  in  the  forward  fittings. 
The  FAA  has  determined  that,  due  to 
the  safety  implications  and 
consequences  associated  with  such 
cracking  under  certain  conditions,  the 
subject  forward  fittings  that  are  foimd  to 
be  cracked  must  be  repaired.  In 


addition,  if  any  crack  is  removed  and 
the  blend  out  is  greater  than  50  mm  long 
and/or  2  mm  deep,  the  forward  fitting 
must  be  repaired.  These  repairs  would 
be  required  to  be  accompUshed  in 
accordance  with  a  method  approved  by 
the  FAA. 

In  addition,  the  service  bulletin 
specifies  that  inspection  thresholds  and 
intervals  should  be  adjusted  based  on 
the  average  utiUzation  rate  of  the 
airplane.  However,  the  FAA  has 
determined  that,  in  some  cases,  such 
adjustments  would  not  address  the 
unsafe  condition  in  a  timely  manner. 
Therefore,  this  proposed  AD  does  not 
permit  such  adjustments.  In  developing 
the  appropriate  inspection  thresholds 
and  intervals  for  the  proposed  rule,  the 
FAA  considered  not  only  the 
manufacturer's  recommendation  and  the 
average  utilization  rate  of  the  affected 
U.S.  registered  airplanes,  but  the  safety 
imphcations  involved  with  cracking  in 
the  radius  of  fiame  40  adjacent  to  the 
tension  bolts  at  the  center/outer  wing 
jimction.  In  fight  of  these  factors,  the 
FAA  finds  the  compliance  times 
specified  in  the  proposed  AD  for 
initiating  the  required  actions  to  be 
warranted,  in  that  they  represent  an 
appropriate  interval  of  time  allowable 
for  the  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Furthermore,  the  service  bulletin 
specifies  that  operators  need  not  coimt 
touch-and-go  landings  in  determining 
the  total  niunber  of  landings  between 
two  consecutive  inspections,  even  if 
those  landings  are  less  than  five  percent 
of  the  landings  between  inspection 
intervals.  Since  fatigue  cracking  that 
was  found  in  the  radius  of  fi^me  40 
adjacent  to  the  tension  bolts  at  the 
center/outer  wing  is  aggravated  by 
landing,  the  FAA  finds  that  all  touch- 
and-go  landings  must  be  counted  in 
determining  the  total  number  of 
landings  between  two  consecutive 
inspections. 

Cost  Impact 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  22  work  hours  per 
airplane  to  accompfish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$46,200,  or  $1,320  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  v^U  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  95-NM-150-AD. 

Applicability:  All  Model  A30(V-600  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafacondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  cracking,  which 
could  result  in  reduced  structural  integrity  of 
the  wing,  accomplish  the  following: 

(a)  Perform  an  eddy  current  inspection  to 
detect  cracks  on  the  forward  fittings  in  the 
radius  of  frame  40  adjacent  to  the  tension 
bolts  in  the  center  section  of  the  wings,  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6062,  dated  February  14. 1995,  at 
the  applicable  time  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
12,400  total  landings  or  less  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  10,500  total  landings,  or 
within  1,500  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
more  than  12,400  total  landings  as  of  the 
effective  date  of  this  AD:  Inspect  within  750 
landings  after  the  effective  date  of  this  AD. 

(b)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  apply  sealant,  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6062,  dated  February  14, 1995. 
Repeat  the  eddy  current  inspection  thereafter 
at  intervals  not  to  exceed  4,500  landings. 

(c)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  blend  it  out  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6062,  dated  February  14,  1995. 
Prior  to  further  flight  after  accomplishing  the 
blend  out,  perform  an  eddy  current 
inspection  to  verify  that  the  crack  has  been 
removed,  in  accordance  with  the  service 
bulletin. 

(1)  If  any  crack  is  removed  and  the  blend 
out  is  equal  to  or  less  than  50  mm  long  and/ 
or  2  mm  deep,  repeat  the  eddy  current 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  950 
landings. 

(2)  If  any  crack  exists,  or  if  any  crack  is 
removed  and  the  blend  out  is  more  than  50 
mm  long  and/or  2  mm  deep,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
27, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Se/vjce. 
IFR  Doc.  96-5221  Filed  3-5-96;  8:45  am) 
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14  CFR  Part  71 

[Airspsca  Docket  No.  95-AQL-21] 

Establishment  of  Class  D  Airspace; 
Minneapolis,  Anoka,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Anoka 
County-Blaine  Airport,  Anoka,  MN. 
Class  D  airspace  is  needed  during  the 
specific  times  that  the  Anoka  County- 
JBlaine  Air  Traffic  Control  Tower 
(ATCT)  is  in  operation.  The  intended 
effect  of  this  proposal  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  April  25,  1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  95-AGL-21,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Salmon,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708) 294-7568 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views, 
or  azguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  n>ecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
air^Mce  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Cconmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AGLr-21."  The  postcard  will  be  date/ 
time  stamped  and  retxuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nile.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
(keat  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siuiunaiizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  S.W.,  Washington.  DC  20591, 
or  by  calUng  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procediue. 

ThePropoaal  ' 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Anoka 
County-Blaine  Airport,  Anoka,  MN. 
Class  D  airspace,  is  needed  during  the 
specific  times  that  the  Anoka  County- 
Blaine  ATCT  is  in  operation.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 


instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procediues.  Class  D 
airspace  designations  are  published  in 
paragraph  5000  of  FAA  Order  7400.9C 
dated  August  17, 1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu«s  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  5000    General 


AGL  MN  D  Mimwapolis,  Anoka,  MN  [New] 

Mumeapolis,  Anoka  County-Blaine  Airport, 
MN 
(Ut.  45'08'41.6"N.  long.  93*12'39.8"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3400  feet  MSL 
within  a  3.9-mile  radius  of  Anoka  County- 
Blaine  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         *         *         •         • 

Issued  in  Des  Plaines,  Illinois  on  January 
25, 1996. 
Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  96-5122  Filed  3-5-96;  8:45  am] 
BNJJNO  CODE  4*ia-19-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  94P-^»90  and  95P-0241} 

Food  LatMiIng:  Nutrient  Content 
Claims,  Qeneral  Pdnclples;  Health 
Claims,  Qeneral  Requirements  and 
Other  Specific  Requirements  for 
Individual  Health  Claims;  Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  December  21, 1995 
(60  FR  66206).  The  dociunent  proposed 
to  amend  the  food  labeling  regulations 
on  nutrient  content  claims  and  health 
claims  to  provide  additional  flexibility 
in  the  use  of  these  claims  on  food 
products.  The  document  was  pubUshed 
with  some  typographical  errors.  This 
dociunent  corrects  those  errors. 
DATES:  Written  comments  by  March  20, 
1996.  The  agency  is  proposing  that  any 
final  rules  that  may  issue  based  upon 
this  proposal  become  effective  on  the 
date  of  publication. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12140  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  301-443-1751. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
150),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4561. 


In  FR  Doc.  95-31008,  appearing  on 
page  66206  in  the  Federal  Register  of 
Thursday,  December  21, 1995,  the 
following  corrections  are  made: 

1.  On  page  66213,  in  the  first  column, 
in  the  second  full  paragraph,  beginning 
in  the  third  line,  "thiamin,  niacin,  or 
carbohydrates"  is  corrected  to  read 
"thiamin,  niacin,  or  complex 
carbohydrates",  and  beginning  in  the 
tenth  line,  "thiamin,  niacin,  or 
carbohydrates"  is  corrected  to  read 
"thiamin  or  niacin". 

2.  On  page  66214,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  fifteenth  line,  "of  formation"  is 
corrected  to  read  "of  information". 

Dated:  February  27, 1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc.  96-5214  Filed  3-5-96;  8:45  am] 

BILUNG  CODE  41«>-01-f 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  250,  251,  and  256 
BIN  1010-AB92 

Revision  of  Requirements  Governing 
Surety  Bonds  for  Outer  Continental 
Shelf  Leases 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Extension  of  comment  period 
for  proposed  rule. 

SUMMARY:  This  document  extends  to 
May  6, 1996,  the  deadline  for  the 
submission  of  comments  on  the 
proposed  revision  of  requirements 
governing-surety  bonds  for  Outer 
Continental  Shelf  (OCS)  leases  that  were 
published  December  8, 1995. 
DATES:  MMS  will  consider  all  comments 
we  receive  by  May  6, 1996.  We  will 
begin  reviewing  comments  at  that  time 
and  may  not  fully  consider  comments 
we  receive  after  May  6, 1996,  in  this 
rulemaking. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand-carried  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  4700;  Hemdon,  Virginia 
22070-^817;  Attention:  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  D.  Rhodes,  Engineering  and 
Technology  Division,  Telephone  (703) 
787-1609. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
has  been  asked  to  extend  the  deadline 
for  respondents  to  submit  comments  on 
the  proposed  revisions  of  MMS's 


requirements  governing  surety  bonds  for 
OCS  leases  that  were  published 
December  8, 1995  (60  FR  63011).  The 
request  explains  that  more  time  is 
needed  to  allow  respondents  time  to 
prepare  detailed  and  comprehensive 
comments  and  recommendations  on  the 
complex  factual  and  legal  issues  posed 
by  MMS's  proposal. 

Dated:  February  28, 1996. 
Thomas  M.  Gemhofer, 

Associate  Director  for  Offshore  Minerals 

Management. 

[FR  Doc.  96-5106  Filed  3-5-96;  8:45  am) 

BILUNG  CODE  43ia-MR-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY-71-2-6062b;  FRL-6427-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky: 
Approval  of  Revisions  to  the  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Kentucky  for  the 
purpose  of  establishing  a  Stage  II  vapor 
recovery  program  in  Louisville, 
Kentucky.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  fmal  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  Hnal  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  April  5, 1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Alan 
Powell  at  the  EPA  Regional  Office  listed 
below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 


inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  4gl  M  Street.  SW., 
Washington.  DC  20460 
Environmental  Protection  Agency. 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta. 
Georeia  30365 
Kentucky  Resources  and  Environmental 
Protection  Cabinet.  Department  for 
Environmental  Protection.  Division 
for  Air  Quality.  316  St.  Clair  Mali, 
Frankfort,  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Powell,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555,  extension  4209.  Reference 
file  KY-71-2. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  January  10,  1996. 
Phyllis  P.  Harris. 
Acting  Regional  Administrator. 
(FR  Doc.  96-5083  Filed  3-5-96;  8;45  ami 
BtLUNG  COOC  •S«fr-80-P 


40  CFR  Part  180 
[OPP-300414;  FRL-6347-7] 
PIN  2070-AB18 

Triphenyttin  Hydroxide;  Proposed 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  proposes  to 
revoke  tolerances  for  residues  of 
Triphenyltin  Hydroxide  in  or  on  carrots, 
peanuts  and  peanut  hulls.  All  domestic 
registrations  for  use  on  these  crops  have 
been  cancelled,  therefore  there  is  no 
longer  a  need  to  maintain  these 
tolerances. 

DATES:  Written  comments  should  be 
submitted  to  EPA  by  May  6,  1996. 
ADDRESSES:  By  mail,  submit  wTitten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
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Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2, 1921 
JetfiBnota  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
oonceming  this  document  may  be 
claimed  confidential  by  markhig  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
CBI  should  not  be  submittefl  through  e- 
malL  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
cffn*""  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  ftxmi  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp-dodcet- 
epamail.epa.gov  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-300414]. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
informatimi  on  electronic  submissions 
can  be  fo\md  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Jude 
Andieasen,  Special  Review  and 
Raregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460. 
Telephone:  (703)  308-8016;  e- 
mail:andreasen.iude-epamail.epa.gov . 

SUPPLEMBfTARY  INFORMATION: 
L  Legal  Authorization 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA.  21  U.S.C.  301  et  seq.) 
authorizes  the  establishment  of 
tolaranoea  (maximum  legal  residue 
levels)  and  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  conunodities  pursuant  to 
section  408  [21  U.S.C.  346(a)].  Without 
such  tolerances  or  exemptions,  a  food 
containing  pesticide  residues  is 
considered  "adulterated"  imder  section 
402  of  the  FFDCA,  and  hence  may  not 
legally  be  moved  in  interstate  commerce 
[21  U.S.Q  342].  To  establish  a  tolerance 
or  an  exemption  \mder  section  408  of 


the  FFDCA.  EPA  must  make  a  finding 
that  the  promulgation  of  the  rule  would 
"protect  the  public  health"  [21  U.S.C. 
346a(b)].  For  a  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  imder  the 
FFDCA,  but  also  must  be  registered 
under  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act  (FIFRA, 
7  U.S.C.  136  et  seq.). 

In  1988,  Congress  amended  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA,  7  U.S.C.  136  et 
seq.)  and  required  EPA  to  review  and 
reassess  the  potential  hazards  arising 
from  currently  registered  uses  of 
pestiddes  registered  prior  to  November 
1, 1984.  As  part  of  this  process,  the 
Agency  must  determine  whether  a 
pestidde  is  eligible  for  reregistration  or 
whether  any  subsequent  actions  are 
required  to  fully  attain  reregistration 
status.  EPA  has  chosen  to  include  in  the 
reregistration  process  a  reassessment  of 
existing  tolerances  or  exemptions  from 
the  need  for  a  tolerance.  Through  this 
reassessment  process,  based  on  more 
recent  data,  EPA  can  determine  whether 
a  tolerance  must  be  amended,  revoked, 
or  established,  or  whether  an  exemption 
from  the  requirement  of  one  or  more 
tolerances  must  be  amended  or  is 
necessary.Tbe  procedure  for 
establishing,  amending,  or  revoking 
tolerances  or  exemptions  from  the 
requirement  of  tolerances  is  set  forth  in 
40  CFR  parts  177  through  180.  The 
Administrator  or  EPA,  or  any  person  by 
petition,  may  initiate  an  action 
proposing  to  establish,  amend,  revoke, 
or  exempt  a  tolerance  for  a  pestidde 
registered  for  food  uses.  Each  petition  or 
request  for  a  new  tolerance,  an 
amendment  to  an  existing  tolerance,  or 
a  new  exemption  fit}m  the  requirement 
of  a  tolerance  must  be  accompanied  by 
a  fee.  Current  Agency  policy  on 
tolerance  actions  identified  diuing  the 
reregistration  process  is  to  waive  the 
payment  of  fees  if  the  tolerance  action 
concerns  revision  or  revocation  of  an 
established  tolerance,  or  if  the  proposed 
exemption  from  the  requirement  of  a 
tolerance  requires  the  concurrent 
revocation  of  an  approved  tolerance. 
Comments  submitted  in  response  to  the 
Agency's  published  proposals  are 
reviewed;  the  Agency  then  pubUshes  its 
final  determinaticMi  regarding  the 
spedfic  tolerance  actions. 

n.  Chemical — Specific  Infbrmatioii  and 
Proposed  Actions  On  Triphenyltin 
hydroxide:  Revocation  of  Tolerances 

1.  Regulatory  background. 
Triphenyltin  hydroxide  (TPTH)  was 
first  registered  under  FIFRA  in  1971;  a 
Registration  Standard  was  issued  in 
September,  1984.  The  Standard 


established  the  restricted  use 
classification,  announced  EPA's  intent 
to  initiate  a  Special  Review  based  on 
developmental  toxidty,  imposed  label 
warnings,  established  a  24-hour  reentry 
period,  and  required  data  to  fill  gaps  in 
product  chemistry,  residue  chemistry, 
environmental  fate,  ecologicdl  efiiects 
and  toxicology. 

Data  Call-In  Notices  were  issued  in 
1986, 1988, 1990  and  1993.  Worker 
exposure  studies  and  reentry  studies  for 
pecan  harvesters  were  submitted  in 
early  1995  and  are  under  review.  The 
registrants  (Griffin  Corporation,  Elf 
Atochem  and  Hoechst,  now  Agrevo) 
formed  a  Task  Force  and  agreed  that 
carrots  and  peanuts  would  not  be 
supported  uses,  but  that  data  for  use  on 
sugar  beets,  potatoes  and  pecans  would 
be  generated  jointly  by  the  Task  Force. 

A  notice  announcing  receipt  of  a 
request  for  a  voluntary  cancellation  of 
the  use  of  TPTH  on  carrots  was 
published  in  the  Federal  Register  on 
March  6, 1991  (56  FR  9358).  No 
comments  were  received  in  connection 
with  this  notice  and  the  registration  was 
subsequently  canceled  60  days  later. 
Earlier,  the  technical  registrant.  Griffin 
Corporation,  submitted  an  application 
and  proposed  label  amendments  which 
deleted  the  use  of  TPTH  on  peanuts. 
The  Agency  approved  this  action  on 
June  13, 1988. 

2.  Current  proposal.  Revocation  of 
tolerances  under  40  CFR  180.236  are 
proposed.  Registrants  are  not  supporting 
the  use  of  TPTH  on  peanuts  or  carrots. 
Therefore,  the  Agency  is  proposing  to 
revoke  the  tolerances  for  peanuts, 
peanut  hulls  and  carrots. 

m.  Public  Comment  Procedores 

EPA  invites  interested  parties  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 
May  6. 1996.  Comments  must  bear  a 
notation  indicating  the  docket  number. 
Three  copies  of  the  comments  should  be 
submitted  to  either  location  Usted  under 
the  "ADDRESSES"  section  above. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  "Confidential 
Bvisiness  Information"  (CBI).  EPA  will 
not  disclose  information  so  marked, 
except  in  accordance  with  procedures 
set  forth  in  40  CFR  part  2.  A  second 
copy  of  such  comments,  with  the  CBI 
deleted,  must  also  be  submitted  for 
indusion  in  the  public  record.  EPA  may 
pubUcly  disclose  without  prior  notice 
information  not  marked  confidential. 

Any  person  who  has  registered  or 
submitted  an  appUcation  for  registratioQ 
of  a  pestidde.  under  FIFRA.  as 


amended,  that  contains  any  of  the 
ingredients  listed  herein,  may  request 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  FFDCA. 

EPA  has  established  a  record  for  this 
proposed  rule  under  docket  number 
[OPP-300414]  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:00  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  public  recordMs  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  EKvision  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  i2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket-epamail.epa.gov 

The  official  record  for  this  proposed 
rule,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  proposed  rule  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
proposed  rule  record  is  the  paper  record 
maintained  at  the  "ADDRESSES"  Usted 
at  the  beginning  of  this  dociunent. 

rv.  Refisrences 

1.  U.S.  Environmental  Protection 
Agency.  56  FR  9358,  TPTH:  Deletion  of 
Uses  and  Directions  for  Use  on  Carrots, 
March  6, 1991. 

2.  Application  and  revised  label  from 
Griffin  Corporation  to  EPA,  October  16, 
1987,  deleting  the  use  on  peanuts  for 
EPA  registration  munber  1812-244. 
Accepted  appUcation,  June  13, 1988. 

V.  Regulatory  Assessment 
Requirements 

To  satisfy  requirements  for  analysis 
specified  by  Executive  Order  12866,  the 
Regulatory  FlexibiUty  Act,  the 
Paperwork  Reduction  Act,  and  the 
Unfunded  Mandates  Reform  Act,  EPA 
has  considered  the  impacts  of  this 
proposal. 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  r^idatory 
action  is  "significant"  and  therefore 


subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(0.  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  Ukely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  railUon  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  hefilth  or  safety,  or  state,  local,  or 
tribal  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant";  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  redpients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  a  "significant 
regulatory  action,"  because  it  does  not 
meet  any  of  the  regulatory-significance 
criteria  Usted  above.  The  use  sites  for 
which  tolerance  revocation  is  proposed 
have  been  cancelled  for  some  time. 
Revoking  the  tolerances  is  not  expected 
to  have  any  significant  impact. 

B.  Regulatory  FlexibiUty  Act 

EPA  has  reviewed  this  proposed  rule 
under  the  Regulatory  Flexibility  Act  of 
1980  [Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601et  seq.],  and  has  determined 
that  it  wiU  not  have  a  significant 
economic  impact  on  any  small 
businesses,  governments,  or 
organizations.  The  proposed  rule  is  not 
expeded  to  have  any  significant  impact 
on  entities  of  any  size.  Accordingly,  I 
certify  that  this  proposed  rule  does  not 
require  a  separate  regulatory  flexibility 
analysis  under  the  Regulatory 
FlexibiUty  Act. 

C.  PaperwQii:  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Ad  of 
1980,  44  U.S.C.  3501  et  seq. 

D.  Unfunded  Mandates 

This  proposed  rule  contains  no 
Federal  mandates  imder  Title  11  of  the 
Unfunded  Mandates  Reform  Ad  of 
1995,  Pub.  L.  104-4.  for  State,  local,  or 
tribal  governments  or  the  private  sector, 
because  it  would  not  impose 
enforceable  duties  on  them. 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  22,  1996. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  346a  and  371. 

2.  Section  180.236  is  revised  to  read 
as  follows: 

§  180.236  Triphenyltin  hydroxide;  tolerances 
for  residues. 

Tolerances  are  established  for 
residues  of  the  fungicide  triphenyltin 
hydroxide  in  or  on  raw  agricultural 
commodities  as  follows: 

0.1  p>art  per  million  in  or  on  sugar  beet 
roots. 

0.05  part  per  million  in  or  on  {>ecans  and 
potatoes. 

0.05  part  per  million  in  the  kidney  and 
liver  of  cattle,  goats,  hogs,  horses  and  sheep. 

[FR  Doc.  96-5242  Filed  3-5-96;  8:45  am) 
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40  CFR  Part  180 
[OPP-300416;  FRL-6349-7] 
RIN  2070-AC18 

Pesticide  Tolerance  for  Prosulfuron 

agency:  Environmental  Protection 
Aqency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  extend  the 
tolerances  for  residues  of  the  herbicide 
prosulfuron,  l-(4-methoxy-6-methyl- 
triazin  2-yl)-3-[2-(3,3,3-trinuoropropyl)- 
phenylsulfonyll-urea  in  or  on  the  raw 
agricultural  commodities  com  (forage, 
fodder,  grain  and  fresh  (inrluding  sweet 
kernels  plus  cobs  with  husks  removed]) 
at  0.01  part  per  million  (ppm),  milk  at 
0.01  ppm,  and  fat,  kidney,  liver,  meat 
by-products,  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  at  0.05  ppm.  The 
Agency  has  not  completed  the 
regulator)^  assessment  of  our  science 
findings;  therefore,  the  Agency  is 
proposing  to  extend  these  tolerances 
until  December  1999. 
DATES:  Comments  must  be  sumitted  by 
April  5, 1996. 
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By  mail,  submit  written 
comments,  identified  by  the  docket 
number  (OPP-3004161  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to  Rm.  1132, 
CM  «2, 1921  Jefferson  Davis  Highway., 
Arlington.  VA  22202.  Information 
submitted  as  a  comment  ^concerning  this 
document  may  be  claimed  confidential 
by  maildng  part  or  all  that  information 
as  "Conficuntial  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
proa»dures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8:00  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamaiI.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASQI  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-300416].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25.  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
305-6800,  e-mail: 
taylor.robert@epamaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  (60  FR  24788.  May 
10. 1995)  which  established  tolerances 
for  residues  of  the  herbicide 
prosulfuron.  l-(4-methoxy-6-methyl- 
triazin-2-yl)-3-|2-(3.3,3-trifluoropropyl)- 
phenylsulfonylj-urea  in  or  on  the  raw 
agricultural  commodities  com  (forage. 
foidder,  grain,  and  fresh  [including  sweet 


kernels  plus  cobs  with  husks  removed]) 
at  0.01  ppm.  milk  at  0.01  ppm,  and 
meat,  fat  and  meat  by-products,  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
at  0.05  ppm,  with  an  expiration  date  of 
December  31, 1995  [PP  4F4336/R21331. 
These  tolerances  with  an  expiration  date 
were  required  by  EPA  to  allow  the 
petitioner,  Ciba-Geigy  Corp.  to  submit 
additional  data  concerning  the  method 
trial  and  com  metabolism  and  ruminant 
metabolism  data.  The  petitioned  has 
submitted  the  method  and  the  method 
has  been  validated  by  an  independent 
laboratory.  Additional  time  is  being 
required  to  complete  review  of  this 
method  trial  and  allow  additional  time 
to  complete  and  submit  the  required 
metabolism  data. 

Based  on  the  information  cited  above 
and  in  the  document  establishing  the 
time-limiting  tolerance  for  prosulfuron 
(60  FR  24788),  the  Agency  has 
determined  that  when  used  in 
accordance  with  good  agricultural 
practice,  this  ingredient  is  useful  and 
the  tolerances  will  protect  the  public 
health.  Therefore,  EPA  is  proposing  to 
establish  the  tolerances  as  described 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  active  ingredients 
listed  herein,  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this 
mlemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  Federal  Food.  Dmg, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
number  [OFP-300416].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  fi-om 
8:00  a.m.  to  4:30  p.m..  Monday  throuqh 
Friday,  except  leqal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (OPP- 
300416]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 


Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  ArUngton,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-Docket^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirements  of  section  3  of 
Executive  Order  112866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat.  1164.  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  2 1 . 1 996. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
PesGcide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a.  and  371. 


2.  By  revising  §  180.481  to  read  as 
follows: 


1 1 80.481    Prosulfuron;  totorsnces  for 
rseiduM. 

Tolerances  that  expire  on  December 
31, 1999  are  being  extended  for  residues 
of  the  herbicide  prosulfuron  l-(4- 
methoxy-6-methyl-triazin-2-yl)-3-[2- 
(3,3.3-trifluoropropyl)-phenylsulfonyl]- 
urea  in  or  on  the  following  raw 
aqriciUtural  commodities: 


Commodmes 

Parts  per 
millkm 

Com.  forage ,. 

Corn.  fOuuBr 

0.01 
0.01 

Com.' grain  and  fresh  (including 
sweet  kernels  plus  oobs  with 
husks  renxjvedl)  

0.01 

0.01 

Meat.  fat.  kkjney,  liver  &  meat 
by-products,  of  cattle,  goats, 
hogs,  horses,  and  sheep  of 
cattle,  goats,  sheep 

0.05 

[FR  Doc.  96-5241  Filed  3-5-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

[ET  DoclMt  No.  96-20.  RM-8638:  FCC  90- 

FIxed-Satailita  Service 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  mle. 

SUMMARY:  By  this  Notice  of  Proposed 
Rule  Making  [NPRAfl,  the  Commission 
proposes  to  allocate  the  13.75-14.0  GHz 
band  to  the  Fixed-SatelUte  Service 
("FSS")  on  a  co-primary  basis  for  Earth- 
to-space  ("uplink")  transmissions. 
Adoption  of  this  proposal  would 
accommodate  growing  demand  for  FSS 
services  and  would  provide  satellite 
operators  with  increased  flexibility  in 
the  design  of  their  systems. 
DATES:  Comments  must  be  submitted  on 
or  before  April  1, 1996  and  reply 
comments  must  be  submitted  on  or 
before  April  16, 1996. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  NPRM  in 
ET  Docket  No.  96-20,  adopted  on 
Febroary  13, 1996,  and  released  on 
Febroary  23, 1996.  The  complete  NPRM 
is  available  for  inspection  and  copying 


during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  N.W..  Washington,  D.C.,  and 
also  may  be  purchased  from  the 
Commission's  dupUcation  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  N.W., 
Suite  140,  Washington  D.C.  20037. 

Summary  of  NPRM 

1.  The  Commission  proposes  to 
amend  Part  2  of  its  rules  to  allocate  the 
13.75-14.0  GHz  frequency  band  to  the 
FSS  on  a  co-primary  basi^or  uplink 
transmissions  and  to  make  conforming 
revisions  to  the  associated  service  rales 
in  Part  25.  The  FSS  is  a 
radiocommunication  service  between 
earth  stations  at  a  specified  fixed  point 
or  any  fixed  point  within  specified  areas 
and  one  or  more  satellites.  In  some  cases 
this  service  includes  satellite-to-satellite 
links,  which  may  also  be  operated  in  the 
inter-satellite  service.  The  FSS  may  also 
include  feeder  links  for  other  space 
radiocommunication  services.  In 
addition,  the  Commission  proposes  to 
adopt  domestically  the  international 
footnotes  that  specify  the  spectrum 
sharing  criteria  between  incimibent 
services  and  the  FSS  as  contained  in  the 
United  States  Proposals  for  the  1995 
World  Radiocommunication  Conference 
("WRC-95").  The  Commission  notes 
that  WRC-95  has  recently  concluded 
and  that  it  adopted  most  of  the  United 
States'  proposals.  The  Commission  is 
reviewing  the  decisions  made  at  WRC- 
95  and  will  consider  the  international 
footnotes  adopted  for  the  13.75-14.0 
GHz  band  later  in  this  proceeding.  The 
Conunission  also  proposes  to  adopt  a 
United  States  footnote  that  would 
require  that  all  FSS  applications 
requesting  the  use  of  any  frequency  in 
the  13.75-13.8  GHz  band  segment  be 
coordinated  in  order  to  minimize 
harmful  interference  to  the  Federal 
Government's  Tracking  and  Data  Relay 
Satellite  System.  This  action  would  be 
consistent  with  the  international 
allocation  for  this  band  made  at  the 
1992  World  Administrative  Radio 
Conference,  and  would  provide 
incumbent  operations  in  this  band  with 
adequate  interference  protection  from 
FSS  uplinks. 

List  of  Subjects 

47  CFR  Part  2 

Radio. 
47  CFR  Part  25 

Radio,  Satellites. 


Federal  Communications  CommiMion. 

Williun  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-5186  Filed  3-5-96;  8:45  am] 
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47  CFR  Part  87 

[WT  Docket  No.  90-1.  FCC  96-2] 

Automatic  Operation  of  Aeronautical 
Advisory  Stations  (Unicorns) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
(NPRM)  which  seeks  to  permit 
unattended,  automatic  operation  of 
aeronautical  advisory  stations  (unicorns) 
to  enhance  service  to  the  general 
aviation  community.  This  action  stems 
from  a  Petition  for  Rule  Making  filed  by 
Potomac  Aviation  Technology 
Corporation  (PATC).  The  proposed  rules 
would  facilitate  more  efficient  use  of 
previously-allocated  radio  spectrum, 
make  unicorn  services  more  widely 
available  within  the  general  aviation 
community,  and  increase  safety  in  air 
navigation. 

DATES:  Comments  must  be  filed  on  or 
before  March  29,  1996,  and  reply 
comments  must  be  filed  on  or  before 
April  29,  1996.  Written  comments  by 
the  public  on  the  proposed  and/or 
modified  information  collections  are 
due  on  or  before  March  29,  1996,  and 
reply  comments  on  or  before  April  29, 
1996.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  before  May  6,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington.  DC  20554.  In  addition  to 
fiUng  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Conunission,  Room  234,  1919  M  Street, 
NW..  Washington,  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to  fain — t@aI.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Noel  of  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680.  For  additional  information 
concerning  the  information  collections 
contained  in  this  NPflM  contact  Dorothy 
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Conway  at  202-418-0217,  or  via  the 
Internet  at  dconway^cc.gov. 
•UPPLQKNTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NPRM, 
WT  Docket  No.  96-1.  FCC  96-2. 
adopted  January  11. 1996,  and  released 
January  29. 1996.  The  full  text  of  this 
NPRM  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  239) 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037.  telephone  (202) 
857-3800.  This  NPRM  contains 
proposed  or  modified  information 
collections  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  Pub.  L. 
No.  104-13.  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Section  3507(d) 
of  the  PRA.  OMB.  the  general  public, 
and  other  Federal  agencies  are  invited  to 
comment  on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding. 

Sammary  of  Notice  of  Propoeed  Rule 
Middng 

1.  The  imicom  service  was  established 
in  the  1950s  to  provide  weather  and 
runway  advisories,  radio  checks,  and 
other  services  necessary  to  the  safe  and 
expeditious  operation  of  general 
aviation  aircraft,  and  is  a  primary  source 
of  this  type  of  information  at  many  of 
the  nation's  15.000  general  aviation 
airfields.  Many  smaller  airfields, 
however,  cannot  afford  persoimel  to 
operate  unicom  stations  full-time,  nor 
can  they  afford  other  already-available 
but  mOTe  complex  automated  advisory 
systems  such  as  automatic  weather 
observation  stations  (AWOS)  or 
automatic  terminal  information  stations 
(ATIS).  The  instant  proceeding  was 
initiated  by  a  petition  for  rulemaking 
filed  by  Potomac  Aviation  Technology 
Corporation  (PATC).  PATC  has  been 
operating  several  automatic  unicom 
stations  imder  a  developmental  license 
since  February,  1994. 

2.  The  Commission  proposes  to 
expand  the  unicom  service  by 
permitting  unicom  stations  to  transmit 
in  automatic  mode  without  a  live 
operator  at  the  control  point.  Unicorns 
operating  in  automatic  mode  will  be 
subject  to  all  of  the  rules  applicable  to 
non-automatic  unicoms.  In  order  to 
reduce  the  potential  for  increased 
congestion  on  the  unicom  frequencies, 
however,  unicoms  in  automatic  mode 
must  be  configured  to  imitate  basic 
congestion-reducing  techniques 
employed  by  live  operators. 

3.  Specifically,  unicoms  in  automatic 
mode  must  transmit  only  in  response  to 


pilot  interrogation  via  brief  keyed  RF 
signals  from  aircraft  stations  (generated 
by  briefly  depressing  the  "push-to-talk" 
button  on  an  aircraft's  microphone), 
monitor  the  unicom  frequency  before 
transmitting,  and  transmit  only  when 
the  frequency  has  been  silent  for  at  least 
three  seconds. 

4.  Under  the  proposed  rules,  only  one 
unicom  station  will  be  permitted  to 
operate  in  automatic  mode  at  any 
airport.  There  will  be  no  special 
licensing  requirements  for  automated 
unicom  operation  beyond  those 
applicable  to  a  non-automatic  unicom 
station:  however,  if  an  automatic 
imicom  is  to  operate  at  an  airport  where 
more  than  one  unicom  station  has  been 
authorized,  all  of  the  unicom  operators 
at  that  airport  must  come  to  an 
arrangement  concerning  who  will 
control  the  automatic  operations  or  how 
control  will  be  shared.  The  Commission 
seeks  specific  comments  concerning  the 
proposed  rule  amendments  set  forth  at 
the  end  of  this  dociunent. 

5.  This  NPRM  is  issued  under  the        ^ 
authority  of  sections  4(i),  4(j),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154{i),  154(j),  and 
303(r). 

Initial  Regulatory  Flexibility  Analjrsis 

Reason  for  Action 

The  Commission  proposes  to  permit 
Aeronautical  Advisory  Stations 
(Unicoms)  to  operate  in  automatic 
mode. 

Objectives 

We  seek  to  increase  unicom  service 
availability  without  allocating  new 
spectrum  to  the  service  or  causing  an 
increase  in  congestion  on  the  imicom 
frequencies. 

Legal  Basis 

The  proposed  action  is  authorized 
under  Sections  4(i)  and  303(r)  of  the 
Communications  Act,  47  U.S.C. 
§§154(i)and303(r). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

Our  proposed  addition  of  47  CFR 
§  87.219  would  require  all  unicom 
licensees  at  airports  having  more  than 
one  unicom  to  jointly  sign  a  letter  of 
agreement,  prior  to  the  operation  of  a 
unicom  in  automatic  mode  at  such  an 
airport,  stating  the  name(s)  of  the 
licensee(s)  who  will  control  the 
automatic  unicom  and.  if  applicable, 
how  control  of  the  automatic  unicom 
will  be  divided. 


Federal  Rules  Which  Overlap,  Duplicate 
or  Conflict  With  These  Rules 

None;  however,  FAA  Advisory 
Circular  150/5340,  "Air-to-Ground 
Radio  Control  of  Airport  Lighting 
Systems"  addresses  the  method  of 
activating  automated  systems  contained 
in  our  proposed  amendments  and 
permitted  under  our  current  rules.  Any 
proposed  changes  to  47  CFR.  §  87.187(y) 
should  be  fully  compatible  with  the 
FAA  Advisory  Circular. 

Description,  Potential  Impact,  and 
Small  Entities  Involved 

Permitting  Aeronautical  Advisory 
Stations  (Unicoms)  to  operate  in 
automatic  mode  will  make  efficient  use 
of  previously-allocated  spectral 
resources,  will  make  unicom  services 
more  widely  available  within  the 
general  aviation  community,  will  likely 
create  a  small  number  of  manufacturing 
jobs,  and  will  b«iefit  pilots  who  rely  on 
unicom  information. 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

None. 
Paperwork  Reduction  Act 

This  iVPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  from  date  of 
pubUcation  of  this  NPRM  in  the  Federal 
Register.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quaUty,  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  N/A. 

Title:  Proposed  87.219  Automatic 
operations  (NPRM  in  WT  Dck  No  96-1). 

Fonn  No.:  N/A. 

Type  of.  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 


Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  0.7 
hour.  I 

Total  Annual  Annualized  Cost: 
$5,500. 

Total  Annual  Burden:  35. 

Needs  and  Uses:  This  rule  requires 
that  if  airports  have  control  towers  or 
FAA  flight  service  stations,  and  more 
than  one  licensee  and  want  to  have  an 
automated  aeronautical  advisory  station 
(unicom),  they  must  write  an  agreement 
outlining  who  will  be  responsible  for 
the  unicom'au)peration,  sign  the 
agreement  and  keep  a  copy  of  the 
agreement  with  each  licensee's  station 
authorization.  The  information  will  be 
used  by  compliance  personnel  for 
enforcement  purposes  and  by  licensees 
to  clarify  responsibiUty  in  operating 
unicom. 

List  of  Subjects  in  47  CFR  Part  87 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Proposed  Rules 

Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations,  Part  87,  is 
proposed  to  be  amended  as  follows: 

PAFTT  87— AVIATION  SERVICES 

The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-156.  301-609. 

Section  87.5  is  amended  by  revising 
the  definition  of  "automatic  weather 
observation  station"  to  read  as  follows: 

f87,5    Dsflnltions. 

•  •        •        •        • 

Automatic  weather  observation 
station  (AWOS)  or  automatic  surface 
observation  station  (ASOS).  A  land 
station  located  at  an  airport  and  used  to 
automatically  transmit  weather 
information  to  aircraft. 

*  •        •        •        • 

3.  Section  87.187  is  amended  by 
revising  paragraph  (y)  introductory  text 
and  the  first  sentence  in  paragraph  (y)(4) 
to  read  as  follows: 


187.187 


Frsqusndss. 

•        *        • 


(y)  Brief  keyed  RF  signals  (keying  the 
transmitter  by  momentarily  depressing 
the  microphone  "push-to-talk"  button) 
may  be  transmitted  fix)m  aircraft  for  the 
control  of  automated  unicoms  on  the 
imicom  frequencies  listed  in  paragraph 
(y)(3)  of  this  section,  or  for  the  control 
of  airport  lights  on  the  following 
frequencies: 
•        *        •        •        • 

(4)  Aviation  support  station 
frequencies  Usted  in  §  87.323(b):  *  *  * 

«        *        •        •        * 

4.  A  new  Section  87.219  is  added  to 
Subpart  G  to  read  as  follows: 

$87,219    Automatic  operations. 

(a)  A  station  operator  need  not  be 
present  when  an  automated  unicom  is 
in  operation. 

(b)  In  addition  to  the  requirements 
applicable  to  non-automated  unicom 
operations,  unicoms  operating  in  an 
automated  mode  must: 

(1)  Monitor  the  unicom  frequency 
prior  to  transmission,  and  transmit  only 
when  no  detectable  signals  are  received 
for  at  least  three  seconds; 

(2)  Transmit  only  in  response  to  brief 
keyed  RF  signals  from  aircraft  stations 
as  specified  in  §87.187(y); 

(3)  Automatically  shut  down  after 
three  minutes  of  continuous 
transmission. 

(c)  Automated  advisory  transmissions 
must  be  as  brief  as  possible,  and  must 
include  the  time  and  date  of  the 
advisory  message's  last  update  in  each 
transmission. 

(d)  Only  one  automated  unicom  may 
be  operated  at  an  airport.  Prior  to  the 
operation  of  an  automated  unicom  at  an 
airport  with  more  than  one  unicom 
licensee,  all  of  the  licensees  at  that 
airport  must  sign  a  letter  of  agreement 
stating  which  Ucensee(s)  control  the 
automated  unicom  operations,  and,  if 
control  is  to  be  shared  among  several 
operators,  how  that  control  will  be 
divided  or  scheduled.  The  original  or  a 
copy  of  the  letter  of  agreement  must  be 
kept  with  each  licensees'  station 
records.  Within  90  days  of  the  date 
upon  which  a  new  unicom  operator  is 
licensed  at  an  airport  where  more  than 
one  unicom  is  authorized,  and  an 
automated  unicom  is  being  operated,  an 
amended  letter  of  agreement  that 
includes  the  new  licensee's  signature 
must  be  signed  or  automated  unicom 
operations  must  cease. 

5.  Section  87.419  is  revised  to  read  as 
follows: 


$87,419    Supplsmwitsl  eligibility. 

Only  one  control  tower  or  RCO  will 
be  licensed  at  an  airport. 

6.  Subpart  S  is  amended  by  revising 
the  heading  to  read  as  follows: 

Subpert  S— Automatic  Weather 
Stations  (AWOS/ASOS) 

7.  Section  87.525  is  revised  to  read  as 
follows: 

S  87.525    Scope  of  service. 

Automatic  weather  observation 
stations  (AWOS)  and  automatic  surface 
observation  stations  (ASOS)  must 
provide  up-to-date  weather  information 
including  the  time  of  the  latest  weather 
sequence,  altimeter  setting,  wind  speed 
and  direction,  dew  point,  temperature, 
visibility  and  other  pertinent  data 
needed  at  airports  having  neither  a  full- 
time  control  tower  nor  a  full-time  FAA    . 
Flight  Service  Station.  When  a  licensee 
has  entered  into  an  agreement  with  the 
FAA,  an  AWOS  or  an  ASOS  may  also 
operate  as  an  automatic  terminal 
information  station  (ATIS)  during  the 
control  tower's  operating  hours. 

8.  Section  87.527  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  and  paragraph  (c)  to  read  as  follows: 

f  87.527    Suppiemsntai  eligtt>illty. 

*        •        *        •        • 

(b)  EUgibility  for  an  AWOS.  an  ASOS, 
or  an  ATIS  is  hmited  to  the  owner  or 
operator  of  an  airport  or  to  a  person  who 
has  entered  into  a  written  agreement 
with  the  owner  or  operator  for  exclusive 
rights  to  operate  and  maintain  the 
station.  Where  applicable  a  copy  of  the 
agreement  between  the  applicant  and 
owner  or  operator  of  the  airport  must  be 
submitted  with  an  application.  •   •   • 

(c)  Only  one  AWOS.  ASOS.  or  ATIS 
will  be  licensed  at  an  airport. 

9.  Section  87.529  is  amended  by 
revising  the  fourth  and  fifth  sentences  to 
read  as  follows: 

§87.529    Frequencies. 

*  "   *  Normally,  frequencies  available 
for  air  traflRc  control  operations  set  forth 
in  subpart  E  will  be  assigned  to  an 
AWOS.  ASOS,  or  to  an  ATIS.  When  a 
licensee  has  entered  into  an  agreement 
with  the  FAA  to  operate  the  same 
station  as  both  an  AWOS  and  as  an 
ATIS,  or  as  an  ASOS  and  an  ATIS.  the 
same  frequency  will  be  used  in  both 
modes  of  operation. 

IFR  Doc.  96-5185  Filed  3-5-96;  8:45  ami 
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TNs  section  o(  the  FEDERAL  REGISTER 
contiine  documents  other  than  rules  Of 
prapoeed  rules  that  are  appicabte  to  the 
public.  Notices  of  hearings  and  investigations, 
convnillee  meetings,  agency  decisions  and 
ruings.  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
exaiTVies  of  documents  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Conwnwr  Service 

Information  Coiiection  Requirements 
Submttlad  for  Public  Comment  and 
Rooommandations;  Correction  and 
Exianaion  of  Comment  Period 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Food  and 
Consumer  Service  is  correcting  language 
regarding  submission  of  comments  in  a 
previously  published  notice  which 
sought  public  comment  on  information 
collection  requests.  In  addition,  the 
comibent  period  on  this  Federal 
Register  notice  is  being  extended  to 
allow  further  public  comment  based  on 
the  corrected  language. 

Correction  I 

FR  Doc.  96-3032,  published  on 
February  12, 1996  at  61  FR  5373, 
column  1  is  corrected  by  adding  a  new 
paragraph  between  the  first  and  second 
paragraph  of  the  Addresses  section  to 
read  as  follows: 

Comments  are  invited  on:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of  the 
functions  of  the  agency,  including  whether 
the  information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information:  (c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information  on 
respondents,  including  through  the  use  of 
automated  collection  techniques  or  other 
forms  of  information  technology. 

Extension  of  Comment  Period 

The  comment  period  for  this  notice  is 
being  extended  for  ten  days  to  allow 
additional  comments  based  on  the 
corrected  language  above.  Comments 
must  be  received  by  April  26. 1996. 

Comments  should  be  sent  to  Rose 
McClyde,  Accounting  Division,  Food 
and  Consumer  Service,  USDA,  3101 


Park  Center  Drive,  Room  415, 
Alexandria,  VA  22032. 

Dated:  February  29. 1996. 
William  E.  Ludtiog, 

Administrator,  Food  and  Consumer  Service. 
[FR  Doc.  96-5251  Filed  3-5-96;  8:45  am] 
BILUNG  CODE  3410-40-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  March  12, 1996;  9:00 

a.m. 

PLACE:  Cohen  Building,  330 
Independence  Avenue,  S.W.,  Room 
3709,  Washington,  D.C.  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  address 
internal  procedural,  budgetary,  and 
personnel  issues,  as  well  as  sensitive 
foreign  policy  issues  relating  to 
potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.  (c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  persoimel 
issues  of  the  BBC  or  the  International 
Broadcasting  Bureau.  (5  U.S.C.  552b. 
(c)(2)  and  (6)). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Persons  interested  in  obtaining  more 
information  should  contact  Barbara 
Floyd  at  (202)  401-3736. 

Dated:  March  4, 1996. 
David  W.  Burke. 
Chairman. 
|FR  Doc.  96-5423  Filed  3-4-96;  2:07  pm) 

BILUNG  CODE  61 56-01 -M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  3:00  p.m.  on  March  22, 
1996,  at  the  Wyndham  Garden  Hotel, 
427  North  44th  Street,  Phoenix,  Arizona 
85008.  The  purpose  of  the  meeting  is  to 
discuss  plans  for  release  of  a  report  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Manuel  Peiia, 
602-542-4171,  or  Philip  Montez. 
Director  of  the  Western  Regional  Office, 
213-894-3437  (TDD  213-894-0508). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  28, 
1996. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  96-5146  Filed  3-5-96;  8:45  am) 

BtLUNO  CODE  OSS-OI-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  1:00  p.m.  on  March  30, 
1996.  at  the  BW  Hitching  Post  Inn,  1700 
W.  Lincolnway,  Cheyenne,  Wyoming 
82001.  The  purpose  of  this  meeting  is  to 
brief  the  Committee  on  Commission  and 
regional  activities,  discuss  current  civil 
rights  issues  in  the  State,  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Oralia  G. 
Mercado,  307-472-2105,  or  John  Dulles. 
Director  of  the  Rocky  Mountain 
Regional  Office.  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 


days  before  the  scheduled  date  of  the 
nieeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  28, 
1996. 

Carol-Lee  Hurley, 

Chief,  Regional  Proems  Coordination  Unit. 
(FR  Doc.  96-5147  Filed  3-5-96;  8:45  am] 
BILLMQ  COOC  6336-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  the  following  information 
collection  requirement  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Coastal  Information 
Management  Customer  Survey. 

Agency  Number:  None. 

OMB  Number:  None. 
'    Type  of  Request:  New  Collection. 

Burden:  198  hovu«. 

Number  of  Respondents:  600. 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  National 
Oceanic  and  Atmospheric 
Administration's  Coastal  Service  Center 
bridges  the  gap  between  scientists  and 
managers  in  the  coastal  zone 
management  community.  The  goal  is  to 
provide  marine  ecosystem  and  coastal 
watershed  data  to  coastal  resource 
managers.  This  survey  request  is  for  a 
customer  survey  to  identify  the  services 
and  products  users  want  and  expect,  as 
well  as  to  determine  their  satisfaction 
with  existing  services.  The  information 
will  be  used  to  make  quality 
improvements  to  the  products  and 
services  offered. 

Affected  Public:  Federal,  state,  local 
or  tribal  governments. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Adele  Morris, 
-(202)395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC's  Acting  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue  N.W..  Washington, 
D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  should  be  sent  to  Adele 


Morris,  OMB  Desk  Officer.  Room  10202, 
New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Dated:  February  29, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  96-5178  Filed  3-5-96;  8:45  am] 
BILUNQ  CODE  3810-12-P 


Bureau  of  the  Census 

1996  Test  Censu8->Special  Place 
Facility  Questionnaire  DT-351 

ACTION:  Proposed  Agency  Information 
Collection  Activity;  Comment  Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu-den.  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  6. 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14Ui  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Charles  Moore,  Bureau  of  the 
Census,  Room  1769  #3,  Washington,  DC 
20230,  (301)  457-2050. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Planning  is  currently  underway  for 
the  1996  Test  Census  which  is  an 
integral  part  of  the  overall  planning 
process  for  the  Year  2000  Deceruiial 
Census.  The  Census  Bureau  must 
provide  everyone  in  our  test  sites  the 
opportunity  to  be  coimted  including 
persons  Uving  at  group  quarters  (GQs) 
student  doims,  shelters  and  housing 
units  (HUs)  at  and/or  associated  with 
special  places  (SPs).  One  of  the  major 
requirements  for  enumeration  of 
persons  at  SP  faciUties  is  to  identify  the 
GQs  and  any  associated  HUs  at  each  SP. 

We  will  phone  each  SP  in  the  1996 
Test  Census  and  conduct  interviews  to 
identify  and  collect  updated 
information  about  the  GQs  and  HUs  at 
each  SP  using  the  DT-351  Special  Place 
Facility  Questionnaire. 


n.  Method  of  Collection 

Telephone  interviews  will  be 
conducted  using  a  paper  questionnaire. 
We  plan  to  conduct  this  operation  via 
Computer  Assisted  Telephone 
Interviewing  (CAT!)  for  the  year  2000 
census.  However,  resources  did  not 
allow  us  to  implement  this  approach  in 
the  1996  Test  Census.  Form 
modifications  should  reduce  the  amount 
of  time  needed  to  conduct  the  interview 
as  well  as  eliminate  other  problems 
caused  by  personal  visit  interviews. 

in.  Data 

OMB  Number:  Not  available. 

Form  Number:  DT-351. 

Type  of  review:  Regular  Submission. 

Affected  Public:  Individuals, 
Businesses  or  other  for-profit 
organizations,  non-profit  institutions 
and  small  businesses  or  organizations. 

Estimated  number  of  Respondents:  40 
SPs  in  the  1995  Test  Census  sites. 

Estimated  Time  Per  Response:  Each  - 
interview  should  take  about  15  minutes 
(0.250  hours). 

Estimated  Total  Annual  Burden 
Hours:  10  hours. 

Estimated  Total  Annual  Cost:  All 
costs  for  the  Special  Place  Facility 
Questionnaire  Operation  ($700)  are 
covered  by  funding  for  the  1996  Test 
Census.  There  is  no  cost  to  respondents 
for  providing  information  on  this 
operation,  except  for  a  few  minutes  of 
their  time. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performanee 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record.     . 
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Dated:  February  29. 1996. 
Linda  Engelmeiar, 

Acting  Departmental  Forms  Qearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc  96-5145  Filed  3-5-96:  8:45  am] 
■LUM  COK  »1«-07-P 


Buraau  of  Export  Administration 

Ono>TinM  Report  for  Foreign  Software 
or  Technology  Eligible  for  De  IMinimis 
Excfcialon 

action:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  Information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  104-13  (44  U.S.C. 
350e(c)(2HA)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  6, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Clearance  Officer, 
Department  of  Commerce,  Room  5327. 
14th  and  Constitution  Avenue  NW., 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s]  and  instructions  should 
be  directed  to  Stephen  Baker,  U.S.  Dept. 
of  Commerce,  14th  and  Constitution 
Avenue.,  NW.,  room  6877,  Washington. 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract  | 

Section  734.4  exempts  from  the 
Export  Administration  Regulations 
reexports  of  foreign  technology 
commingled  with  or  drawn  from 
controlled  U.S.  origin  technology  valued 
at  10%  or  less  of  the  total  value  of  the 
foreign  technology.  Any  company 
seeking  exemption  from  export  controls 
on  foreign  so^ware  and  technology 
commingled  with  U.S.  software  or 
technology  must  submit  a  one-Ume 
report  to  BXA  prior  to  reliance  upon 
this  de  minimis  exclusion. 

n.  Method  of  Collection 

Exporters  intending  to  rely  on  the  de 
minimis  exclusion  for  foreign  software 
and  technology  commingled  with  U.S. 
software  and  technology  must  file  a  one- 
time written  report  for  the  foreign 
software  or  technology. 


m.  Data 

OMB  Number:  0694-0101. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Response:  25 
hours. 

Estimated  Total  Annual  Burden 
Hours:  250. 

Estimated  Total  Annual  Cost:  $5,000 
for  preparation  of  report.  There  are  no 
equipment  or  maintenance  costs 
associated  with  this  collection. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  informatioil  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/6r 
included  in  the  request  for  OMB 
approval  of  this  information. collection; 
they  will  also  become  a  matter  of  pubhc 
record. 

Dated:  February  29.  1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

(FR  Doc.  96-5179  Filed  3-5-96;  8:45  am) 
BILLING  CODE  3S10-OT-P 


Miscellaneous  Activities 

ACTION:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


UMI 


DATES:  Written  comments  must  be 
submitted  on  or  before  May  6, 1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker,  U.S.  Dept. 
of  Commerce,  14th  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

SUPP1.EMENTARY  INFORMATION: 

L  Abstract 

On  September  30, 1993,  the  Secretary 
of  Commerce  submitted  to  the  Congress 
a  report  of  the  Trade  Promotion 
Coordinating  Committee,  entitled 
Toward  a  National  Export  Strategy.  The 
report  included  the  goal  to  "Undertake 
a  comprehensive  review  of  the  Export 
Administration  Regulations  to  simplify, 
clarify,  and  make  the  regulations  more 
user-friendly".  To  carry  out  this 
recommendation,  BXA  has  rewritten  the 
entire  EAR.  During  the  course  of  this 
process,  many  activities  imposed  on  the 
public  were  changed  to  reduce  the 
burden,  however  the  methods  varied. 
Some  were  merely  eliminated;  others 
had  old  activities  replaced  with  newer, 
simpler  activities,  and  still  others  had 
new  activities  added  to  permit 
participation  in  programs  where 
prohibitions  once  existed.  Therefore,  to 
the  extent  activities  have  been  added  or 
changed  but  not  deleted,  this  collection 
represents  the  authority  to  collect,  on 
rare  occasions,  certain  information  from 
the  public.  This  assembly  of  information 
collection  activities  is  comprised  of 
three  activities.  Two  of  these — 
"Registration  Of  U.S.  Agricultural 
Commodities  For  Exemption  From 
Short  Supply  Limitations  On  Export", 
and  "Petitions  For  The  Imposition  Of 
Monitoring  Or  Controls  On  Recyclable 
Metallic  Materials;  Public  Hearings"  are 
statutory  in  nature  and — though  Aey 
never  have  been  applied — must  remain 
a  part  of  the  EAR.  The  third— The 
Commerce  Control  List — became 
necessary  as  the  rewrite  of  the  Export 
Administration  Regulations  sought  to 
harmonize  the  U.S.  ECCN  system  with 
the  European  system  for  consistency 
and  future  simplicity.  For  the  purpose 
of  clarity,  this  abstract  will  refer  to  these 
three  activities  as  follows: 

US  AG  vrill  refer  to  Registration  Of 
U.S.  Agricultural  Commodities  For 
Exemption  From  Short  Supply 
Limitations  On  Export  activities; 


Petitions  will  refer  to  Petitions  For 
The  Imposition  Of  Monitoring  Or 
Controls  On  Recyclable  Metallic 
Materials;  Public  Hearings  activities; 
and 

CCL  will  refer  to  Commerce  Control 
List  activities  that  are  associated  with 
export  license  applications. 

n.  Method  of  Collection 

For  USAG,  the  method  is  a  written 
application  for  the  exemption  from 
Short  Supply  Limitations  on  Export 
Activities. 

For  Petitions,  the  method  is  a  written 
petition  requesting  the  monitoring  of 
exports  or  the  imposition  of  export 
controls,  or  both,  with  respect  to  certain 
materials. 

For  CCL,  the  method  is  by  electronic 
or  paper  submissions  related  to  export 
license  applications. 

m.  Data 

OMB  Number:  0694-0102? 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response: 

USAG:  5  hours  per  response. 

Petition:  5  hours  per  response. 

CCL:  n/a — ^time  is  part  of  license 
application  requirements. 

Estimated  Total  Annual  Burden 
Hours:  10. 

Estimated  Total  Annual  Cost:  $200. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's-estimate  of  the  burden 
(induding  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  wrill  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  pubhc 
record. 


Dated:  February  29, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Qearance 

Officer,  Office  of  Management  and 

Organization. 

[FR  Doc.  96-5180  Filed  3-5-96;  8:45  am) 

MLUNQ  COOC  3S10-OT-P 


International  Trade  Administration 
[A-680-607] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  ttie  ReputMic  of 
Korea;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  preliminary  and  final 
results  of  the  review  of  polyethylene 
terephthalate  film,  sheet,  and  strip  (PET 
film)  from  the  Republic  of  Korea.  The 
review  covers  four  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  and  the  period  June  1, 
1 994  through  May  3 1 , 1 995 . 

EFFECTIVE  DATE:  March  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michdel  J.  Heaney  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  telephone:  (202)  482^475  or 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  URAA  (245  days 
from  the  last  anniversary  month  for 
preliminary  determinations,  120 
additional  days  for  final 
determinations),  pursuant  to  Section 
"  751(a)(3)(A)  ofthe  Trade  and  Tariff  Act 
of  1930,  as  amended,  the  Department  is 
extending  the  time  limits  for  completion 
ofthe  preUminary  results  until  Jime  30, 
1996.  We  will  issue  our  final  results  for 
this  review  by  October  31, 1996. 

These  extensions  are  in  accordance 
writh  section  751(a)(3)(A)  ofthe  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 


Dated:  February  22, 1996. 
RoUnd  L.  MocDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

[FR  Doc.  96-5144  Filed  3-5-96;  8:45  am) 

BILUNO  COOC  3910-08-M 

[A-201-604] 

Notice  of  Preiiminary  Results  of 
Antidumping  Duty  Administrstive 
Review;  Porcaiain-on-Steei  Cool(ware 
From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
porcelain-on-steel  cookware  from 
Mexico.  The  review  covers  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  December  1. 1991 
through  November  30,  1992.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  review  period.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  March  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Dolores  Peck,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20230; 
telephone,  (202)  482-4929. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  4,  1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  ofthe 
Antidumping  Duty  Order  on  Porcelain- 
on-Steel  Cookware  from  Mexico  (57  FR 
57419).  In  accordance  with  19  C.F.R. 
353.22(a)(2),  on  December  16,  1992, 
General  Housewares  Corporation 
requested  an  administrative  review  of 
the  antidumping  order  covering  the 
period  December  1,  1991,  through 
November  30, 1992.  We  initiated  the 
administrative  review  on  February  23, 
1993  (58  FR  11026),  and  are  conducting 
it  in  accordance  with  section  751  ofthe 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  ofthe  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel 
cookware,  including  tea  kettles,  which 
do  not  have  self-contained  electric 
heating  elements.  All  of  the  foregoing 
are  constructed  of  steel  and  are 
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sled  or  glazed  with  vitreous 
.  This  merchandise  is  currently 
dudfiable  under  Harmonized  Tariff 
ScheduVe  oftlw  United  States  (HTSUS) 
itHD  number  7323.94.00.  Kitchenware 
cunently  entering  under  HTS  item 
number  7323.94.00.30  is  not  subject  to 
the  order.  Although  the  HTSUS 
niHieedingB  are  provided  for 
convenienoe  and  CustcHns  purposes,  our 
written  description  of  the  scope  of  this 
pmmodinE  is  dispositive. 

The  review  covers  two  manufacturers/ 
exporters,  Aoero  Porcelanizado,  S.A.  de 
CV.  (APSA)  and  Cinsa,  S.A.  de  C.V. 
(CINSA)  of  Mexican  porcelaln-on-steel 
cookware.  The  period  of  review  (POR)  is 
nwowmber  1. 1991  to  November  30, 
1992. 

AppUcable  Statote  and  Regulations 

Unkss  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
refwenoe  to  the  provisions  as  they 
existed  on  December  31, 1994. 


In  aocordanoB  with  the  Department's 
standard  methodology,  we  first 
compared  identical  merchandise.  Where 
there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  product  type,  quality,  color,  and 
number  of  enamel  coats  for  QNSA  and 
product  type  and  quality  for  APSA. 

CINSA  argued  that  beginning  in  the 
fifth  review  period  (1990-91).  its  home 
maiiet  costs  and  prices  began  to 
diCEBrentiate  between  items  having 
difEarent  oAon  and  enamel  coats.  We 
analyxed  the  information  on  the  record 
in  the  sixth  review  (1991-92)  and 
determined  that  appreciable  diH'erences 
in  costs  may  result  from  different  coats/ 
colors  for  a  product  otherwise  the  same 
wdiich  is  sold  in  the  same  period  of 
time.  We  also  noted  that  CINSA's  home 
market  pricing  appears  to  differentiate 
between  items  having  diH'erent  colors 
and  enamel  coats,  as  argued  by 
respondent.  Accordingly,  in  addition  to 
the  product  type  and  quality  criteria,  we 
have  also  used  color  and  coat  as 

matrhing  criteria  foT  QNSA. 

APSA  argues  that  color  and  coat 
should  not  be  used  in  its  product 
comparisons  since  the  difference  in  its 
cost  of  producing  cookware  of  different 
colors  and  coats  is  insignificant  in 
relaticm  to  the  total  cost  of  production 
(CXX>).  Moreover.  APSA  argued  that  the 
Department  had  matched  only  by 
product  and  quaUty  in  past  reviews.  As 
a  result  of  our  analysis  of  the 
information  on  the  record,  we 
concluded  that  there  is  no  evidence 


indicating  that  the  previous  matching 
criteria  are  inappropriate  for  purposes  of 
this  review  for  this  company. 
Accordingly,  for  APSA,  we  have 
compared  products  using  only  the 
product  type  and  quality  criteria,  as  was 
done  in  past  reviews.  [See  Concurrence 
Memorandum  dated  September  13, 
1995,  for  further  discussion  of  this 
issue). 

For  those  U.S.  sales  for  which  we 
found  no  contemporaneous  sales  of 
comparable  merchandise  sold  in  the 
home  market  and  for  which  there  was 
no  constructed  value  (CV)  data  on  the 
record,  we  used  best  information 
available  (BIA).  (See  United  States  Price 
section  of  this  notice). 

United  States  Price 

A.  APSA 

We  based  United  States  price  (USP) 
on  Ixith  exporter's  sales  price  (ESP)  and 
purchase  price  (PP),  in  accordance  with 
section  772  of  the  Act,  because  the 
subject  merchandise  was  sold  both 
before  and  after  importation  into  the 
United  States.  We  based  ESP  and  PP  on 
the  packed,  ex- factory  price  to  unrelated 
purchasers  in  the  United  States. 

For  both  PP  and  ESP  sales  we  made 
deductions  from  USP,  where 
appropriate,  for  foreign  and  U.S.  inland 
freight  and  insurance,  Mexican  and  U.S. 
brokerage  and  U.S.  import  duties  and 
user  fees,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
deductions  for  discounts  and  rebates. 

We  made  further  deductions  from 
ESP,  where  applicable,  for  commissions, 
credit  expenses  and  indirect  selling 
expenses,  pursuant  to  section  772(e)(1) 
and  (2)  of  the  Act. 

For  three  U.S.  products,  we  found  no 
identical  home  market  products  sold  in 
contemporaneous  periods,  and  APSA 
did  not  provide  an  adjustment  for 
differences  in  merchandise  or 
constructed  value  information,  as  we 
had  repeatedly  requested.  Therefore,  we 
used  BIA  for  these  sales  pursuant  to 
Section  776(C)  of  the  Act.  As  partial 
BIA,  we  used  the  weighted-average  of 
8.75  percent  from  Porcelain-On-Steel 
Cookware  From  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (3rd  Administrative  Review),  58 
FR  32095  (June  8, 1993),because  it  is  the 
highest  rate  ever  determined  for  APSA. 
This  is  consistent  with  the  Department's 
general  application  of  partial  BIA  (see. 
e.g..  Final  Results  of  Antidumping  Duty 
Adminisrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  ay.,(AFBs),  60 
FR  10900, 10907  (February  28, 1995)). 


B.  CINSA 

We  based  USP  on  PP,  in  accordance 
with  section  772  of  the  Act,  because  the 
subject  merchandise  was  sold  before 
importation  into  the  United  States.  We 
based  PP  on  the  packed,  ex-factory  price 
to  unrelated  purchasers  in  the  United 
States. 

We  made  deductions  from  USP, 
where  appropriate,  for  foreign  and  U.S. 
inland  freight  and  insurance,  Mexican 
and  U.S.  brokerage  and  U.S.  import 
duties,  in  accordance  with  section 
772(d)(2)  of  the  Act. 

We  added  to  USP  the  amount  of 
import  duties  which  have  been  rebated, 
or  which  not  have  been  collected,  by 
reason  of  the  exportation  of  the  subject 
merchandise  to  the  United  States. 

C.  CINSA  and  APSA 

For  both  QNSA  and  APSA  we  made 
an  adjustment  to  USP  for  the  value- 
added  tax  (VAT)  paid  on  the 
comparison  sales  in  Mexico.  In  Ught  of 
the  Federal  Circuit's  decision  in  Federal 
Mogul  V.  United  States.  CAFC  No.  94- 
1097,  the  Department  has  changed  its 
treatment  of  home  market  consiunption 
taxes.  Where  merchandise  exported  to 
the  United  States  is  exempt  firam  the 
consumption  tax,  the  Department  will 
add  to  the  U.S.  price  the  absolute 
amount  of  such  taxes  charged  on  the 
comparison  sales  in  the  home  market. 
This  is  the  same  methodology  that  the 
Department  adopted  following  the 
decision  of  the  Federal  Circuit  in  Zenith 
V.  United  States.  988  F.  2d  1573, 1582 
(1993),  and  which  was  suggested  by  that 
coiul  in  footnote  4  of  its  decision.  'The 
Court  of  International  Trade  (CTT) 
overtiuned  this  methodology  in  Federal 
Mogul  V.  United  States,  834  F.  Supp. 
1391  (1993),  and  the  Department 
acquiesced  in  the  CTT's  decision.  The 
Department  then  followed  the  CIT's 
preferred  methodology,  which  was  to 
calculate  the  tax  to  be  added  to  U.S. 
price  by  multiplying  the  adjusted  U.S. 
price  by  the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "2^nith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  (i.e.,  assessments 
that  are  imaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
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particular  the  General  Agreement  on 
TariSs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CTT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
wiU  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  niunerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  Uruguay  Round 
Agreements  Act  (URAA)  expUdtiy 
amended  the  antidiunping  law  to 
remove  consumption  taxes  &t>m  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
expUdtly  states  that  this  change  was 
intended  to  result  in  tax  neutraUty. 

While  the  "Zenith  footnote  4" 
methodology  is  sUghtly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  frtim 
home  market  pri(»,  it  does  result  in  tax- 
neutral  duty  assessments.  In  stmi,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  maimer 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Also,  for  both  APSA  and  CINSA.  the 
Department  verified  in  the  original 
investigation  and  in  previous  reviews 
that  both  companies  incur  the  same 
packing  expenses  for  sales  of  the  subject 
merchandise  in  the  United  States  and  in 
Mexico.  Therefore,  as  in  previous 
reviews,  no  adjustment  vma  made  for 
packing. 

Foreign  Maricet  Valne 

A.  APSA 

In  calculating  foreign  market  value 
(FMV),  the  Department  used  home 
market  price,  as  defined  in  section  773 
of  the  Act.  Home  market  price  was 
based  on  the  packed,  ex-&ctory  price  to 
certain  related  and  unrelated  purchasers 
in  the  home  market.  In  oiir  margin 
calculations,  we  used  sales  to  related 
parties  which  we  foimd  were  at  arm's 
length.  See  Certain  Hot-Rolled  Lead  and 


Bismuth  Carbon  Steel  Products  from  the 
United  fCingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  60  FR  44012  (August  24, 1995). 

We  made  deductions  from  the  home 
market  price  for  discoimts  and  rebates. 
For  comparison  to  PP  sales,  pursuant  to 
section  773(a)(4)(B)  and  19  C.F.R. 
353.56(a)(2),  we  made  a  ciraunstance- 
of-sale  (COS)  adjustment,  where 
appropriate,  for  differences  in  credit 
expenses.  For  comparison  to  ESP  sales, 
we  also  deducted  credit  expenses  from 
FMV. 

We  adjusted  for  differences  in 
commissions  in  accordance  vnth  19  CFR 
353.56(a)(2)(1994). 

Regarding  indirect  selling  expenses, 
APSA  calcuJated  inventory  carrying 
costs  based  on  sales  price.  We 
recalculated  these  costs  based  on 
APSA's  cost  of  goods  sold. 

We  adjusted  tor  VAT  in  accordance 
with  our  practice.  (See  the  United  States 
Price  section  of  this  notice,  above.) 

B.  aNSA 

We  also  used  home  market  price  for 
QNSA,  when  sufficient  quantities  of 
such  or  similar  merchandise  were  sold 
in  the  home  market,  at  or  above  the  cost 
of  production  (COP),  to  provide  a  basis 
for  comparison. 

Home  market  price  was  based  on  the 
packed,  delivered  and  ex-factory  price 
to  certain  related  and  unrelated 
purchasers  in  the  home  market.  In  our 
margin  calculations,  we  used  sales  to 
related  parties  which  we  foimd  were  at 
arm's  length.  We  made  deductions  from 
home  market  price  for  discounts,  where 
appUcable. 

m  light  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  decision  in  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  \.  United 
States,  13  F.3d  398  (Fed.  Cir.  1994),  the 
Department  no  longer  can  deduct  home 
market  movement  charges  from  FMV 
pursuant  to  its  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute. 
Instead,  we  adjust  for  those  expenses 
under  the  COS  provision  of  19  CFR 
353.56(a).  Accordingly,  in  the  present 
case,  we  adjusted  for  post-sale  home 
market  inland  freight  charges  imder  the 
COS  provision  of  19  CFR  353.56(a).  We 
did  not  deduct  pre-sale  iidand  freight 
charges  because,  as  in  the  fifth 
administrative  review,  CINSA  did  not 
demonstrate  to  the  Department's 
satisfaction  that  these  expenses  are 
directly  related  to  sales  of  the  subject 
merchandise.  Because  QNSA  did  not 
report  warehousing  as  a  direct  selling 
expense,  it  is  reasonable  to  assume  that 
freight  to  the  warehouse  also  is  not 
dir«:lly  related  to  sales.  See  Final 
Determination  of  Sales  at  Less  Than 


Fair  Value:  Canned  Pineapple  Fruit 
from  Thailand.  60  FR  29553,  29563 
(Jime  5, 1995)  for  a  complete  discussion 
on  the  Department's  policy  concerning 
pre-sale  movement  charges. 

Pursuant  to  section  773(a)(4)(B)  and 
19  C.F.R  353.56(a)(2),  we  made  a  COS 
adjustment,  where  appropriate,  for 
differences  in  credit  expenses.  We 
recalculated  home  market  credit  using 
the  revised  interest  rate  reported  in  the 
May  2, 1994,  supplemental  response. 
Also,  as  stated  in  this  response,  we  did 
not  calculate  credit  expenses  for  sales  in 
the  home  market  where  there  were 
missing  pay  dates.  We  determined  that 
the  bank  fees  associated  with  the  letter 
of  credit  transactions  for  certain  U.S. 
customers  are  a  direct  selling  expense 
and  have  added  these  fees  to  FMV.  We 
deducted  home  market  commissions 
and  added  U.S.  indirect  selling 
expenses  capped  by  the  amount  of  home 
market  commissions. 

We  adjusted  for  VAT  in  accordance 
with  our  practice.  (See  the  "United 
States  Price"  section  of  this  notice, 
above.) 

Cost  of  Production 

With  regard  to  CINSA,  there  is  a 
history  of  sales  below  the  COP.  In  order 
to  determine  whether  home  market 
prices  were  below  COP  within  the 
meaning  of  section  773(b)  of  the  Act,  we 
performed  a  product-specific  cost  test, 
in  which  we  examined  whether  each 
home  market  product  sold  during  the 
POR  was  priced  below  the  COP  of  that 
product.  For  CINSA's  home  market 
models  for  which  there  were 
insufficient  sales  at  or  above  the  COP. 
we  used  CV. 

Regarding  APSA,  petitioner's  June  18, 
1993,  letter  requested  an  extension  for 
filing  a  sales  below  cost  allegation, 
however,  no  such  allegation  was  filed 
with  the  Department.  Therefore,  we  did 
not  perform  a  sales  below  cost  analysis 
of  APSA. 

A.  Calculation  of  COP 

We  calculated  COP  based  on  the  sum 
of  respondent's  cost  of  materials, 
fabrication,  general  expenses  and 
packing  costs,  in  accordance  with  19 
CFR  353.51(c).  In  our  COP  analysis,  we 
have  relied  on  COP  information 
submitted  by  CINSA,  except  in  the 
following  instances  where  it  was  not 
appropriately  quantified  or  valued:  1) 
We  included  expenses  related  to 
employee  profit  sharing  in  the  cost  of 
manufacture;  2)  We  revised  CINSA's 
submitted  interest  costs  to  exclude  the 
calculation  of  negative  interest  expense; 
and  adjusted  the  VAT  amount  included 
in  COP. 
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B.  Test  (rfHome  MaHcet  Sales  Prices 

As  required  by  section  773(b)  of  the 
Act,  we  tested  whether  a  substantial 
quantitY  of  respondent's  home  market 
sales  of  subject  merchandise  were  made 
at  prices  below  OOP  over  an  extended 
period  of  time.  We  also  tested  whether 
such  sales  were  made  at  prices  which 
pennit  recovery  of  all  costs  within  a 
(BBsonable  period  of  time  in  the  normal 
ooone  of  trade.  On  a  product-specific 
basis,  wre  compared  the  COP  (net  of 
seUing  expenses)  to  the  reported  home 
maiket  [trices,  less  any  applicable 
moveoMDt  charRes,  reirates,  and  direct 
and  indirect  selung  expenses.  To  satisfy 
the  raquiiement  of  section  773(b)(1)  of 
the  Act  that  below-cost  sales  be 
disreguded  only  if  made  in  substantial 
quantities,  we  appUed  the  following 
fflediodolagy.  If  over  90  percent  of  the 
leqMXident's  sales  of  a  given  product 
wen  at  prices  equal  to  or  greater  than 
the  COP,  we  did  not  disregard  any 
briow-cost  sales  of  that  product  because 
we  detennined  that  the  below-cost  sales 
were  not  made  in  "siibstantial 
quantities."  If  between  10  and  90 
percent  of  the  respondent's  sales  of  a 
given  product  were  at  prices  equal  to  or 
patter  than  the  COP,  and  sales  of  that 
product  wrere  also  found  to  be  made 
over  an  extended  period  of  time,  we 
dtsrsgerded  <mly  the  below-cost  sales. 
Where  we  found  that  more  than  90 
percent  of  the  respcmdent's  sales  of  a 
product  were  at  prices  below  the  COP, 
and  the  sales  wrere  made  over  an 
extended  period  of  time,  we  disregarded 
all  sales  of  that  product,  and  calculated 
FMV  based  on  CV,  in  accordance  with 
section  773(b)  of  the  Act. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
adiether  below-cost  sales  had  been 
made  over  ^a  extended  period  of  time, 
we  compared  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POR  in  which  that  product  was 
sokL  If  a  product  was  sold  in  three  or 
more  months  of  the  POR,  we  do  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POR.  When  we 
found  that  sales  of  a  product  only 
oocuiredon  (me  or  two  months,  the 
number  of  months  in  which  the  sales 
occurred  constituted  the  extended 
period  of  time,  i.e..  where  sales  of  a 
product  were  made  in  only  two  months, 
the  extended  pwiod  of  time  was  two 
months;  M/bere  sales  of  a  product  were 
made  in  only  one  month,  the  extended 
period  of  time  was  one  month.  See  Final 
DelenninaUon  of  Sales  at  Less  Than 
Pair  ViAie:  Certain  Carbon  Steel  Butt- 
WM  Pipe  Fittings  from  the  United 


Kingdom,  60  FR  10558, 10560  (February 
27, 1995). 

C.  Results  of  COP  Test 

We  found  that  for  certain  products, 
between  10  and  90  percent  of  QNSA's 
home  market  sales  were  sold  at  below 
CX)P  prices  over  an  extended  period  of 
time.  Because  CINSA  provided  no 
indication  that  the  disregarded  sales 
were  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade,  in  accordance  with  section  773(b) 
of  the  Act,  we  based  FMV  on  CV  for  all 
U.S.  sales  left  without  a  home  market 
sales  match  as  a  result  of  our 
application  of  the  COP  test. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  simi  of  respondent's  cost  of 
materials,  fabrication,  general  expenses 
and  packing  costs.  In  accordance  with 
section  773(e)(1)(B)  (i)  and  (ii),  we  used: 
(1)  The  actual  amount  of  general 
expenses  because  those  amounts  were 
greater  than  the  statutory  minimum  of 
ten  percent  and  (2)  the  actual  amount  of 
profit  where  it  exceeded  the  statutory 
minimum  of  eight  percent. 

We  recalculated  the  respondent's  CV 
based  on  the  methodology  described  in 
the  calculation  of  COP  above,  with  the 
exception  of  the  VAT  adjustment.  In 
addition,  we  revised  CV  profit  based 
upon  the  calculation  provided  by 
CINSA. 

Price-to-CV  Comparisons 

Where  we  made  CV  to  PP 
comparisons,  we  made  a  COS 
adjustment  for  direct  selling  expenses. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preUminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1, 1991,  through  November 
30, 1992: 


Manufac- 
turer/exporter 

Review  period 

(Margin 
(per- 
cent) 

APSA  

CINSA  

12/1/91-1 1/30«2 
12/1/91-11/30/92 

1.65 
4.93 

UMI 


Interested  parties  may  request  a 
disclosure  within  5  days  of  publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  no  later  than  seven  days 
after  the  scheduled  date  for  submissicm 
of  rebuttal  briefs.  Case  briefs  will  be  due 
on  April  22, 1996,  and  rebuttal  briefs, 
limited  to  issues  raised  in  the  case 
briefs,  will  be  due  on  April  29. 1996.  We 


will  pubUsh  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
USP  and  FMV  may  vary  fi-om  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Uie  Customs 
Service. 

Furthermore,  the  following  deposit 
requirement  will  be  effective  for  all 
shipments  of  subject  merchandise  bom 
Mexico  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
the  pubUcation  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  the  cash  deposit  rates  for 
the  reviewed  companies  will  be  those 
rates  estabUshed  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation,  but  the  manufactiirer  is, 
the  cash  deposit  rate  will  be  the  rate 
estabUshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  the  "all  othere"  rate 
of  29.52  percent  from  the  original 
investigation. 

This  notice  serves  as  a  preliminary 
reminder  to  importera  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiurod  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  February  29, 1996. 
Susan  G.  Enerman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  96-5257  Filed  3-5-96;  8:45  am] 
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[A-427-811] 

Certain  Stainless  Steel  Wire  Rods 
From  Francs:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidiunping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by 
Imphy  S.A.,  and  Ugine-Savoie, 
respondents,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
stainless  steel  wire  rods  from  France. 
This  review  covere  the  above 
manufacturera/exportera  of  the  subject 
merchandise  to  the  United  States.  'The 
period  of  review  (POR)  is  August  5, 
1993  through  December  31, 1994. 

We  have  preliminarily  determined 
that  respondents  sold  subject 
merchandise  at  less  than  normal  value 
(NV)  during  the  POR.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  in  this  proceeding  should  also 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief  (no 
longer  than  five  pages,  including 
footnotes)  summary  of  the  argument. 
EFFECTIVE  DATE:  February  28, 1996. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Stephen  Jacques  or  Jean  Kemp,  Office  of 
Agreements  Compliance,  Import 
Administration,  fritemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3434  or  (202)  482- 
4037,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amen(hnents 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regiilations,  as  amended  by  the 
interim  regulations  pubUshed  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130), 

Backg^nnd 

On  December  29, 1993,  the 
Department  published  in  the  Federal 
Register  (58  FR  68865)  the  final 
af^mative  antidumping  duty 


determination  on  certain  stainless  steel 
wire  rods  from  France,  and  published 
an  amended  fiAal  determination  and 
antidumping  duty  order  on  January  28, 

1994.  On  January  12, 1995,  the 
Department  published  the  Opportunity 
to  Request  an  Administrative  Review  of 
this  order  for  the  period  August  5, 
1993^3ecember  31, 1994  (  60  FR  2941). 
The  Department  received  a  request  for 
administrative  review  from  Imphy,  S.A., 
("Imphy")  and  Ugine  Savoie  ("Ugine"), 
related  producers/exporters  of  the 
subject  merchandise  on  January  30, 

1995.  We  initiated  the  review  on 
February  15, 1995.  On  November  7, 
1995,  the  Department  published  in  the 
Federal  Register  its  notice  extending  the 
deadline  in  this  review  (60  FR  56142). 

The  Department  is  now  conducting 
this  review  in  accordance  with  section 
751  of  the  Act.  The  review  covers  sales 
of  certain  stainless  steel  wire  rods  by 
Imphy,  Ugine,  and  their  affiliated 
companies,  Metalimphy  Alloys  Corp. 
("MAC"),  and  Techalloy  Company,  Inc. 
("Techalloy"). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  wire  rods  (SSWR), 
products  which  are  hot-rolled  or  hot- 
rolled  annealed,  and/or  pickled  rounds, 
squares,  octagons,  hexagons,  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromiiun,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling,  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  is  roimd 
in  cross-sectional  shape,  annealed,  and 
pickled.  The  most  common  size  is  5.5 
millimeters  in  diameter. 

The  SSWR  subject  to  this  review  is 
oirrently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0020,  7221.00.0030, 
7221.00.0040,  7221.00.0045, 
7221.00.0060,  7221.00.0075,  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  verified  information 
provided  by  the  respondent  by  using 
standard  verification  procedures, 
including  onsite-inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 


original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports. 

Transactions  Reviewed 

In  accordance  with  Section  751  of  the 
Act,  the  Department  is  required  to 
determine  the  normal  value  and  export 
price  (EP)  or  constructed  export  price 
(CEP)  of  each  entry  of  subject 
merchandise  during  the  relevant  review 
period.  Because  there  can  be  a 
significant  lag  between  entry  date  and 
sale  date  for  CEP  sales,  it  has  been  the 
Department's  practice  to  examine  U.S. 
CEP  sales  during  the  period  of  review. 
Gray  Portland  Cement  and  Clinker  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
48826  (1993)  (Dept.  did  not  consider 
ESP  (now  CEP)  entries  which  were  sold 
after  the  POR).  The  Court  of 
International  Trade  has  upheld  the 
Department's  practice  in  this  regard. 
See,  The  Ad  Hoc  Committee  of  Southern 
California  Producers  of  Gray  Portland 
Cement  v.  United  States,  CIT  Slip  Op. 
95-195,  December  1, 1995.' 

The  Department  has  adopted  an 
exception  to  its  practice  of  examining 
all  U.S.  sales  during  the  period  of 
review.  That  exception  applies  when  a 
respondent  is  able  to  demonstrate,  to  the 
satisfaction  of  the  Department,  that  the 
merchandise  covered  by  a  particular 
sale  entered  prior  to  the  suspension  of 
liquidation  pursuant  to  the 
Department's  preliminary  determination 
in  the  LTFV  investigation.  See,  High- 
Tenacity  Rayon  Filament  Yam. 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR 
32181  (1994)  (specific  sales  excluded 
when  linked  to  pre-suspension  entries); 
compare,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from 
Australia;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  60  FR  42507  (1995)  (sales  not 
excluded  when  respondent  unable  to 
link  them  to  specific  pre-suspension 
entries).  Merchandise  proven  to  have 
entered  the  U.S.  prior  to  the  suspension 
of  liquidation  (and  in  the  absence  of  an 
affirmative  critical  circumstances 
finding)  is  not  subject  merchandise 
within  the  meaning  of  section  771(25)  of 
the  Act. 

In  this  review,  respondent  claimed 
that  certain  merchandise  was  not 


1  Although  the  OT,  in  Ad  Hoc,  accepted  that 
"consideration  of  all  sales,  rather  than  entries,  niade 
during  the  period  of  review  may  result  in  the 
consideration  of  entries  made  prior  to  the 
suspension  of  liquidation".  Ad  Hoc  is  not  a  case  in 
which  the  respondent  linked  sp>eciric  sales  during 
the  POR  to  specific  entries  prior  to  the  suspension 
of  liquidation.  Ad  Hoc.  Slip  Op.  at  19  (emphasis 
added). 
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subject  to  review  because  it  entered 
prior  to  the  period  of  review  for  sale  by 
an  affiliated  U.S.  company  during  the 
period  of  review.  The  Department 
verified  that  respondent  was  able  to  link 
OBitain  sales  during  the  period  to  entries 
of  merchandise  prior  to  the  suspension 
of  liqmdation.  Biscause  respondent  has 
demonstrated  that  certain  merchandise 
entered  prior  to  the  suspension  of 
liquidation,  we  excluded  sales  of  that 
merchandise  from  our  analysis. 

Prodnct  CfHnparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
prodiiced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of  the 
Review  section,  above,  and  sold  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
in  Appendix  in  of  the  Department's 
June  20. 1995  antidumping 
questionnaire  and  additional 
specifications  listed  in  our  December  1 . 
1995  supplemental  questionnaire.  In 
making  the  product  comparisons,  we 
matched  foreign  like  products  based  on 
the  physical  characteristics  reported  by 
the  respondents  and  verified  by  the 
Department. 

Level  of  Trade 

As  set  forth  in  section  773(a](2)(B](i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  829-631,  to  the 
extent  practicable,  the  Department  will 
calculate  normal  value  based  on  sales  at 
the  same  level  of  trade  as  the  U.S.  sale. 
When  the  Department  is  unable  to  find 
sale(s)  in  the  comparison  market  at  the 
same  level  of  trade  as  the  U.S.  sale(s), 
the  Department  may  compare  sales  in 
the  U.S.  and  foreign  markets  at  a 
different  level  of  trade. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  we  compare  a 
U.S.  sale  at  one  level  of  trade  to  normal 
value  sales  at  a  diR^erent  level  of  trade, 
the  Department  will  adjust  the  normal 
value  to  account  for  the  difference  in 
level  of  trade  if  two  conditions  are  met. 
First,  there  must  be  differences  between 
the  actual  selling  functions  performed 
by  the  seller  at  the  level  of  trade  of  the 
U.S.  sale  and  at  the  level  of  trade  of  the 
NV  sale.  Second,  the  differences  must 
affect  price  comparability  as  evidenced 
by  a  pattern  of  consistent  price 
differences  between  sales  at  the 


different  levels  of  trade  in  the  market  in 
which  normal  value  is  determined. 
When  constructed  export  price  is 
applicable,  section  773(a)(7)(B)  of  the 
Act  establishes  the  procedures  for 
making  a  constructed  export  price  offset 
when:  (1)  normal  value  is  at  a  different 
level  of  trade,  and  (2)  the  data  available 
do  not  provide  an  appropriate  basis  for 
a  level  of  trade  adjustment  from  the  U.S. 
sale.  Also,  in  accordance  with  section 
773(a)(7)(B).  to  qualify  for  a  CEP  offset, 
the  level  of  trade  in  the  home  market 
must  also  constitute  a  more  advanced 
stage  of  distribution  than  the  level  or 
trade  of  the  CEP. 

In  order  to  identify  levels  of  trade,  the 
Department  must  review  information 
concerning  selling  functions  of  the 
exporter.  Therefore,  in  addition  to  the 
questions  related  to  the  level  of  trade  in 
our  June  20,  1995.  questionnaire,  on 
December  13, 1995.  we  sent  respondents 
supplemental  questions  related  to  level 
of  trade  comparisons  and  adjustments. 
We  asked  respondents  to  establish  any 
claimed  levels  of  trade  based  on  selling 
functions  performed  and  services 
offered  to  each  customer  or  customer 
class,  and  to  document  and  explain  any 
claims  for  a  level  of  trade  adjustment. 

Respondents'  reported  one  level  of 
trade  in  the  home  market  (to  end  users) 
and  two  channels  of  distribution:  1) 
direct  to  end  users;  and  2)  through 
Ugine  Service,  a  joint-venture  between 
Imphy  and  Ugine  which  acts  as  a  selling 
arm.  We  examined  and  verified  the 
selling  functions  performed  in  each 
channel  and  found  that  the  two  sales 
channels  provided  many  of  the  same  or 
similar  selling  functions  including: 
strategic  planning,  order  evaluation, 
warranty  claims,  technical  services, 
inventory  maintenance,  packing  and 
freight  and  delivery.  We  found  some 
differences  between  the  two  channels  of 
trade  in  advertising,  customer  contacts, 
computer  systems  (order  input/invoice 
system),  and  administrative  functions. 
(Dverall,  we  determine  that  the  selling 
functions  between  the  two  sales 
channels  are  sufficiently  similar  to 
consider  them  as  one  level  of  trade  in 
the  home  market. 

For  the  U.S.  market,  respondents 
claimed  that  they  sold  to  two  levels  of 
trade:  1)  end  users  through  MAC  (EP 
sales);  and  2)  distributors,  e.g.,  MAC. 
Techalloy  and  US&A  (CEP  sales).  We 
examined  and  verified  the  selling 
functions  performed  for  U.S.  sales  to 
end  users  through  MAC  and  determined 
that  they  are  at  the  same  level  of  trade 
as  home  market  sales.  We  then 
examined  and  verified  that  different 
(fewer)  selling  functions  were 
performed  for  U.S.  sales  to  distributors 
than  for  home  market  sales.  Specifically. 


we  found  the  selling  functions  were 
sufficiently  different  in  customer  sales 
contacts,  technical  services,  inventory 
maintenance,  computer  systems  and 
administrative  functions  to  warrant 
treating  U.S.  sales  to  distributors  and 
the  home  market  sales  as  different  levels 
of  trade. 

To  the  extent  practicable,  we 
compared  normal  value  at  the  same 
level  of  trade  as  the'  U.S.  sale.  Because 
we  compared  these  CEP  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  examined  whether  a  level  of  trade 
adjustment  may  be  appropriate.  In  this 
case,  respondent  only  sold  at  one  level 
of  trade  in  the  home  market;  therefore, 
there  is  no  basis  upon  which  respondent 
can  demonstrate  a  consistent  pattern  of 
price  differences  between  levels  of 
trade.  Further,  we  do  not  have 
information  which  would  allow  us  to 
examine  pricing  patterns  based  on 
respondent's  sales  of  other  products  and 
there  are  no  other  respondents  or  other 
record  information  on  which  such  an 
analysis  could  be  based. 

Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  level  of  trade  adjustment  but  the  level 
of  trade  in  the  HM  is  a  more  advanced 
stage  of  distribution  than  the  LOT  of  the 
CEP  sale,  a  CEP  offset  is  appropriate. 
Respondents  claimed  a  CEP  offset  for 
those  U.S.  CEP  and  CEP/FM  (CEP/ 
Further  Manufactured)  sales  compared 
to  sales  in  France  through  Ugine 
Service.  We  included  a  CEP  offset  for  all 
sales  in  France  which  are  compared 
with  CEP  and  CEP/FM  sales  in  the 
United  States  since  the  comparison  of 
home  market  sales  to  CEP  sales  is  at  a 
different  level  of  trade.  We  appUed  the 
CEP  offset  to  normal  value  or 
constructed  value,  as  appropriate  (See 
Fair  Value  Comparisons  Section, 
below).  The  level  of  trade  methodology 
employed  by  the  Department  in  these 
preliminary  results  of  review  is  based 
on  the  facts  particular  to  this  review. 
The  Department  will  continue  to 
examine  its  policy  for  making  level  of 
trade  compeirisons  and  adjustments  for 
its  final  results  of  review. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
by  respondents  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  EP  or  CEP  to  the  normal 
value  (NV),  as  described  in  the  "Export 
Price  and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2). 
we  calculated  monthly  weighted- 
average  prices  for  NV  and  compared 
these  to  individual  U.S.  transactions. 
Where  possible,  in  calculating  a 
monthly  weighted  average  normal 


value,  we  averaged  home  market  sales 
across  the  chaimel  of  distribution  most 
comparable  to  that  in  which  the  U.S. 
transaction  was  made.  Where  there  were 
no  home  market  sales  through  that 
chaimel  of  distribution,  we  averaged 
home  market  sales  through  the  other 
chaimel  of  distribution. 

Export  Price  and  Constructed  Export 
Price 

We  used  EP,  in  accordance  with 
subsections  772(a)  and  (c)  of  the  Act, 
where  the  subject  merchandise  was  sold 
directly  or  indirectly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  In  addition,  we  used  CEP 
in  accordance  with  subsections  772(b). 
(c)  and  (d)  of  the  Act,  for  those  sales  to 
the  first  unaffiliated  ptirchaser  that  took 
place  after  importation  into  the  United 
States. 

We  made  adjustments  as  follows: 

We  calculated  EP  based  on  packed 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  discounts,  forei^  inland  frei^t, 
foreign  brokerage  and  handling, 
international  freight,  U.S.  inland  freight, 
U.S.  brokerage  and  handling,  and  U.S. 
Customs  duties.  We  also  adjusted  the 
starting  price  for  billing  adjustments  to 
the  invoice  price. 

We  calculated  CEP  sales  based  on 
packed  prices  to  unaffiliated  customers. 
Where  appropriate,  we  made  deductions 
for  early  payment  discounts,  credit 
expenses,  warranty  expenses,  other 
direct  selling  expenses  and 
commissions.  We  deducted  those 
indirect  selling  expenses,  including 
inventory  carrying  costs  and  product 
liability  premiums,  that  related  to 
commercial  activity  in  the  United 
States,  We  also  made  deductions  for 
foreign  brokerage  and  handling,  foreign 
inland  freight,  international  freight,  U.S. 
inland  freight,  U.S.  brokerage  and 
handling,  and  U.S.  duty  and  harbor  fees. 
We  also  adjusted  the  starting  price  for 
billing  adjustments  to  the  invoice  price 
and  for  interest  revenue.  Finally,  we 
made  an  adjustment  for  CEP  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

Further  Manufacturing 

For  product  that  was  further 
manufactured  after  importation,  we 
adjusted  for  all  value  added  in  the 
United  States,  including  the 
proportional  amount  of  profit 
attributable  to  the  value  added.  We 
computed  profit  based  on  total  revenues 
realized  on  sales  in  both  the  U.S.  and 
home  markets,  less  all  expenses 


associated  with  those  sales.  We  then 
allocated  profit  to  expenses  incurred 
with  respect  to  U.S.  economic  activity 
(including  further  manufacturing  costs), 
based  on  the  ratio  of  total  U.S.  expenses 
to  total  expenses  for  both  the  U.S.  and 
home  market. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
respondents'  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act,  Since 
respondents'  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  we  have  based  NV  on  home 
market  sales. 

Where  appropriate,  we  deducted 
discounts,  credit  expenses,  warranty 
expenses,  inland  freight,  inland 
insurance  and  packing.  We  also 
adjusted  the  starting  price  for  billing 
adjustments  to  the  invoice  price  and 
interest  revenue.  We  did  not  adjust  the 
starting  price  for  commissions  in  the 
home  market  (please  see  the 
Concurrence  Memo  for  a  discussion  of 
this  issue). 

To  calculate  the  CEP  offset,  we  took 
the  home  market  indirect  selling 
expenses  and  deducted  this  amount 
from  normal  value,  on  home  market 
sales  which  were  compared  to  U.S.  CEP 
sales.  We  limited  the  home  market 
indirect  selling  expense  deduction  by 
the  amoimt  of  the  indirect  selling 
expenses  incurred  in  the  United  States. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act.  In 
accordance  with  the  Department's 
practice,  where  the  difference  in 
merchandise  adjustment  for  any  product 
comparison  exceeded  20  percent,  we 
based  normal  value  on  CV.  In  addition, 
in  accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

Further,  because  we  disallowed  all 
home  market  commissions,  we 
deducted  from  normal  value  the  lesser 
of  either  (1)  the  amount  of  commission 
paid  on  a  U.S.  sale  for  a  particular 
product,  or  (2)  the  amount  of  indirect 
selling  expenses  incurred  on  the  home 
market  sales  for  a  particular  product. 


Price  to  CV  Comparisons 

Where  we  compared  CV  to  EP,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  seUing  expenses 
and  added  the  weighted-average  U.S. 
product-specific  direct  selling  ex]>enses. 

Cost  of  Production  Analysis 

Based  on  the  fact  that  the  Department 
had  disregarded  sales  in  the  L'TFV 
investigation  because  they  were  made 
below  the  cost  of  production  (COP),  the 
Department  found  reasonable  grounds 
in  this  review,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act,  to 
believe  or  suspect  that  respondents 
made  sales  in  the  home  market  at  prices 
below  the  cost  of  producing  the 
merchandise.  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  the  respondents 
made  home  market  sales  during  the  POR 
at  prices  below  their  COP  within  the 
meaning  of  section  773(b)  of  the  Act. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  respondents'  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  home  market 
selling,  general,  and  administrative 
expenses  (SG&A)  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act,  We  relied  on  the  respondents' 
reported  COP  amounts. 

B.  Test  of  Home  Market  Prices 

We  used  the  respondents'  weighted- 
average  COP  for  the  POR.  We  compared 
the  weighted-average  COP  figures  to 
home  market  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
below-cost  prices  within  an  extended 
period  of  time  in  substantial  quantities, 
and  whether  they  were  at  prices  which 
permit  recovery  of  all  costs  vdthin  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
applicable  movement  charges,  rebates, 
and  direct  and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(c). 
where  less  than  20  percent  of 
respondents'  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  less 
than  the  COP,  we  disregarded  the 
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below-cost  sales  because  we  determined 
that  the  below-cost  sales  were  made 
within  an  extended  period  of  time  in 
"substantial  quantities"  in  accordance 
with  section  773(b)(2)(B)  of  the  Act,  and 
because  we  determined  that  the  below- 
cost  sales  of  the  product  were  at  prices 
which  woiild  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  CV,  in 
accordance  with  section  773(b)(1)  of  the 
Act 

D.  Calculation  ofCV  \ 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CY  based  on  the 
siun  of  respondents'  cost  of  materials, 
fabrication,  SG&A  ,  U.S.  packing  costs, 
interest  expenses  and  profit  as  reported 
in  the  U.S.  sales  databases.  In 
accordance  with  sections  773(e)(2)(A), 
%ve  based  SG&A  and  profit  on  the 
amounts  inciured  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  coimtry. 
.  We  rehed  on  the  respondents'  reported 
CV  amoimts.  For  selling  expenses,  we 
used  the  weighted-average  home  market 
selling  expenses. 


AnnVLength  Sales 


I 


Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
were  excluded  from  our  analysis.  To  test 
whether  these  sales  were  made  at  arm's 
length,  we  compared  the  starting  prices 
of  sales  to  affiliated  and  unaffiliated 
customers  net  of  all  movement  charges, 
direct  and  indirect  selling  expenses, 
discounts  and  packing.  Where  the  price 
to  the  related  party  was  99.5  percent  or 
more  of  the  price  to  the  unrelated  party, 
we  determined  that  the  sale  made  to  the 
related  party  was  at  arm's-length.  Where 
no  related  customer  ratio  could  be 
constructed  because  identical 
merchandise  was  not  sold  to  unrelated 
customers,  we  were  unable  to  determine 
that  these  sales  were  made  at  arm's . 
length  and,  therefore,  excluded  them 
from  our  analysis.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (58  FR 
37062,  37077  (July  9, 1993)).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made 
comparison  to  the  next  most  similar 
model. 


Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  For  these 
preliminary  results  of  review,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  Therefore,  when  we  determined  a 
fluctuation  existed,  we  substituted  the 
benchmark  for  the  daily  rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  USP 
and  NTV,  we  preliminarily  determine 
that  the  following  weigtited-average 
dumping  margin  exists: 


Manufacturer/ex- 
porter 

Period 

Mar- 
gin 

Imphy/Ugine- 
Savoie  

8/5^3-12/31/94 

5.01 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
and/or  other  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  Umited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
any  written  comments  or  at  a  hearing, 
not  later  than  180  days  after  the  date  of 
publication  of  this  notice. 

Upon  completion  of  this  review,  the 
following  deposit  requirements  will  be 
effective  upon  publication  of  the  final 
results  of  this  antidumping  duty  review 
for  ail  shipments  of  SSWR  from  France, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)  of  the  Tariff  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  companies 
will  be  that  established  in  the  final 
results  of  review;  (2)  for  exporters  not 


covered  in  this  review,  but  covered  in 
the  LTFV  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  from  the  LTFV 
investigation;  (3)  if  the  exporter  is  not  a 
firm  covered  in  this  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  estabUshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  24.51 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibiUty  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occtured  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

These  preliminary  results  of  review 
are  published  pursuant  to  section 
751(a)(1)  of  the  Act  and  19  CFR  353.22. 

Dated:  February  28, 1996. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-5259  Filed  3-5-96;  8:45  am] 
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Certain  Standard  Welded  Cartion  Steel 
Pipe  and  Tube  from  Turkey;  Extension 
of  Time  Limits  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  preliminary  and  final 
results  in  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
standard  welded  carbon  steel  pipe  and 
tube  (pipe  and  tube)  fi^m  Turkey, 
covering  the  period  May  1, 1994, 
through  April  30, 1995,  since  it  is  not 
practioable  to  complete  the  review 
Avithin  the  time  limits  mandated  by  the 


Tariff  Act  of  1930.  as  amended,  19 
U.S.C.  1675(a)  (the  Act). 
EFFECTIVE  DATE:  March  6, 1996. 
FOR  FURTVCR  INFORMATION  CONTACT:  Kris 
Campbell  or  Michael  Rill,  Office  of 
Antidimiping  CompUance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce 
received  a  request  to  conduct  an 
administrative  review  of  the 
antidiunping  duty  order  on  pipe  and 
tube  from  Turkey.  On  June  13, 1995,  the 
Department  initiated  this  administrative 
review  covering  the  period  May  1, 1994, 
through  April  31, 1995.  The  Department 
adjusted  the  time  limits  by  28  days  due 
to  the  govenunent  shutdowns,  which 
lasted  from  November  14, 1,995,  to 
November  20, 1995,  and  from  December 
15, 1995.  to  January  6. 1996.  See 
Memorandum  to  the  file  from  Susan  G. 
Esserman.  Assistant  Secretary  for  Import 
Administration,  January  11;  1996. 

It  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751  (a)  (3)  (A)  of  the  Act. 
llierefore.  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  preliminary  results  to 
Jime  27. 1996,  and  for  the  final  results 
to  December  24, 1996. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  353.34  (b). 

These  extensions  are  in  accordance 
with  section  751  (a)  (3)  (A)  of  the  Act. 
Joseph  A.  ^tetrini. 
Deputy  Assistant  Secretary  for  CompUance. 

Dated:  February  28, 1996. 
(FR  Doc.  96-5258  Filed  3-5-96;  8:45  am) . 
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Minority  Business  Development 
Agency 

[Dodwt  No.  960214029-602»:01] 
nN0640-XX01 

Implementation  of  Pilot  Community- 
Based  Enhanced  Services  (CBES) 
Initiative  in  Baltimore,  Maryland,  and 
the  Identification  of  Ottier  Martcets  To 
Be  Considered  as  Alternatives  to  the 
Minority  Business  Development  Center 
Progcam  for  the  Deihrery  of 
Management  and  Technical  Assistance 
to  Minority  Rrms  and  Entrepreneurs 

agency:  Minority  Business 
Development  Agency.  Commerce. 


action:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  will 
begin  to  implement,  on  a  pilot  basis,  its 
Commimity-Based  Enhanced  Services 
(CBES)  Initiative  in  the  Baltimore, 
Maryland  MetropoUtan  Statistical  Area 
(MSA)  as  an  alternative  to  the  Minority 
Business  Development  Center  (BDC) 
Program.  Under  the  CBES  Initiative,  the 
Department  of  Commerce  has  made  a 
financial  assistance  award  to  the 
Empower  Baltimore  Management 
Corporation  (Empower  Baltimore),  a 
Maryland  non-profit  corporation,  to 
assist  Empower  Baltimore  in 
establishing  a  comprehensive  minority 
business  assistance  program.  Through 
the  efforts  of  Empower  Baltimore,  the 
services  provided  under  this  award 
shall  be  coordinated  with  the  activities 
of  Baltimore's  Federal  Empowerment 
Zone.  Should  the  Baltimore  pilot  prove 
successful,  MBDA  has  also  identified 
other  markets  which  will  be  assessed  to 
determine  the  feasibihty  of  providing 
services  under  a  fully  developed  and 
implemented  CBES  Initiative. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Webber,  IV,  Assistant  Director 
for  Operations,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230. 
(202) 482-3237. 

SUPPLEMENTARY  INFORMATION:  The  CBES 
Initiative  is  a  community-based  strategy 
that  seeks  to  identify  joint  venture 
partners  with  whom  MBDA  can 
collaborate  in  order  to  provide  an 
enhanced  level  of  services  to  minority 
firms.  The  piupose  of  the 'CBES  program 
is  to  enable  MBDA  to  enter  into  strategic 
alliances,  coordinating  the  deUvery  of 
its  services  with  those  of  other  entities 
capable  of  assisting  in  minority  and/ or 
small  and  disadvantaged  business 
development  in  a  particular  market.  The 
collaborative  approach  of  CBES  is 
intended  to  maximize  opportimities  for 
MBDA  to  leverage  its  funding  with  state, 
local,  pubUc,  non-profit  and  private 
funding  in  order  to  produce  the  most 
effective  coordinated  services  available 
to  the  local  service  area. 

Under  this  pilot  CBES  Initiative, 
Empower  Baltimore  has  been  selected  as 
the  recipient  of  federal  funding. 
Empower  Baltimore  is  the  non-profit 
corporation  estabUshed  by  the  City  of 
Baltimore  to  coordinate  all  activities 
arising  from  Baltimore's  designation  as 
a  Federal  Empowerment  Zone,  and  to 
administer  all  funds  earmarked  for  the 
Zone.  Services  to  the  minority  business 
commimity  imder  this  award  will  be 
provided  by  the  Council  for  Economic 
and  Business  Opportimity,  Inc.  (CEBO). 
a  Maryland-based  non-profit 


organization  with  over  twenty-seven 
(27)  years  of  experience  in  minority 
business  development.  The  total  annual 
cost  of  this  project  will  be  $575,000.  The 
federal  share  will  be  $250,000  per  year. 
The  recipient's  non-federal  share,  in  the 
amount  of  $325,000,  will  be  derived 
from  client  fees,  in-kind  contributions, 
and  substantial  additional  funding 
awarded  to  CEBO  by  the  City  of 
Baltimore,  Baltimore  County  and  other 
non- federal  so\m:es. 

The  terms  of  this  award  require  CEBO 
to  continue  to  provide  general 
management  and  technical  assistance 
and  other  business  assistance  to 
minority  firms  and  entrepreneurs  in  the 
Baltimore  MSA,  using  its  existing  non- 
federal funding.  The  proceeds  from  the 
federal  financial  assistance  will  be  used 
to  provide  specialized  and  enhanced 
management  and  technical  assistance  in 
the  areas  of  1)  finance  and  capital 
development,  and  2)  marketing  and 
procurement.  As  the  singular 
organization  charged  with  managing 
Baltimore's  Empowerment  Zone, 
Empower  Baltimore  brings  a  unique 
capability  to  coordinate  all  of  the 
economic  development  activity  within 
the  Zone,  and  to  insure  that  MBDA's 
goals  for  minority  business  development 
are  achieved.  

The  selection  of  CEBO  as 
subcontractor  was  based  on  a 
comprehensive  market  assessment 
prepared  by  the  research  firm  of  D.J. 
Miller  &  Associates,  Inc.,  an 
independent  consultant  under  contract 
with  MBDA.  The  purpose  of  the 
assessment  was  to  examine  the  business 
environment  for  minority  firms  in  the 
Baltimore,  MSA.  identifying  the 
particular  needs  of  local  minority  firms, 
and  to  identify  resource  providers  and 
service  organizations  providing 
assistance  to  the  minority  business 
commimity.  Since  the  Baltimore  pilot  is 
being  used  to  test  the  CBES  Initiative, 
MBDA  proceeded  to  conduct  an  internal 
review  of  the  organizations  listed  in  the 
report  to  determine  which  one  would  be 
best  able  to  accomplish  the  program 
goals  of  the  award,  based  on  existing 
capabiUties  and  funding  levels.  CEBO 
was  identified  from  this  review  as  the 
most  suitable  provider.  Should  the 
Baltimore  pilot  prove  to  be  successful 
and  the  CBES  Initiative  expanded  to 
other  markets,  the  Department  of 
Commerce  will  make  futiue  awards  on 
a  competitive  basis. 

Statement  of  Policy: 

The  CBES  Initiative  is  considered  to 
be  an  alternative  service  delivery 
program  which  could  replace  the  BDC 
Program  in  certain  selected  markets. 
The  Empower  Baltimore  Award  will  be 
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used  to  test  the  feasibility  of  the 
Initiative.  One  of  the  key  benefits  of  the 
CBES  approach  is  that  it  enables  MBDA, 
with  the  participation  of  joint  venture 
partners,  to  deliver  management  and 
technical  assistance  services  that  are 
specifically  tailored  for  a  given  minority 
business  conunimity. 

bi  its  initial  stage,  markets  targeted  for 
CBES  will  undergo  a  comprehensive 
community  assessment,  which  will  be 
used  to  determine  the  feasibiUty  of 
providing  service  to  those  markets 
under  the  CBES  hutiative  and,  if 
appropriate,  to  design  a  coordinated 
funding  and  service  delivery  strategy  for 
its  subject  market,  including  the 
identification  of  community-based 
organizations  and  service  providers 
who,  by  virtue  of  their  resources  and 
expertise,  would  constitute  potential 
joint  venture  partners.  Subject  to 
funding  availabihty,  and  shifts  in  the 
Agency's  program  goals  with  respect  to 
specific  markets,  MDBOA  expects  to 
assess  the  following  locations  to 
determine  the  feasibility  of  providing 
service  to  these  markets  under  the  CBES 
initiative:  Anaheim/Santa  Ana, 
Cahfomia;  Los  Angeles,  California; 
Oxnard,  California;  San  Francisco, 
California;  Jacksonville,  Florida; 
Orlando,  Florida;  Tampa/St.  Petersburg, 
Florida;  Atlanta,  Georgia;  Chicago, 
Illinois;  Shreveport,  Louisiana;  Boston, 
Massachusetts;  Las  Vegas,  Nevada; 
Newark/Jersey  City,  New  Jersey;  Bronx, 
New  York;  Charlotte,  North  Carolina; 
Cincinnati,  Ohio;  Brownsville,  Texas; 
Corpiis  Christ!,  Texas;  El  Paso,  Texas; 
Houston,  Texas;  Laredo,  Texas; 
McAllen,  Texas;  San  Antonio,  Texas; 
and  Washington,  D.C. 

The  comprehensive  market 
assessments  of  these  locations  will  also 
be  prepared  by  the  research  firm  of  D.J. 
Miller  &  Associates,  Inc.  These 
assessments  will  result  in  written  final 
reports  which  will  then  be  used  to 
determine  the  optimum  service  delivery 
strategy  for  each  market.  Organizations 
interested  in  being  included  in  the 
market  assessments  should  contact  the 
further  information  contact  listed  at  the 
bMiniung  of  this  notice. 

MBDA  will  contribute  federal  funding 
to  selected  joint  ventiues,  and  its  best 
practices  experience  and  technical 
support  fit>m  its  headquarters  and 
regional  offices.  Recipients  of  direct 
federal  funding  will  be  limited  to  non- 
profit organizations,  state,  local  or 
Indian  tribal  entities.  State  and  local 
governments,  as  well  as  private  funding 
sources,  will  be  attracted  to  the  joint 
venture  because  the  pooling  effect  of 
funds  for  a  common  mission  will  allow 
ill  partners  to  reaUze  a  greater  return  on 
investment.  Furthermore,  the  delivery  of 


enhanced  services  through  commimity- 
based  partners  decreases  the 
dependency  of  the  project  on  any  single 
funding  source,  and  facilitates  the 
development  of  the  project  as  a  long- 
term  resource  in  its  local  market. 

Individual  notices,  which  will  solicit 
applications  for  Federal  funding  on  a 
competitive  basis,  will  be  published  in 
the  Federal  Register  as  new  markets  are 
identified  for  inclusion  in  the  CBES 
Initiative. 

Authority: 

15  U.S.C.  §  1512  and  Executive  Order 
11625. 

Dated:  February  28. 1996. 
Joan  Parrott-Fonseca, 
Director,  Minority  Business  Development 
Agency. 
(PR  Doc.  96-5260  Filed  3-5-96;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  960130020-602(M)1] 

RIN  0648-2A18 

Joint  and  Cooperative  Institute 
Program 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research  (OAR), 
Environmental  Research  Laboratories 
(ERL),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Notice. 

summary:  NOAA  issues  this  notice  to 
announce  its  Fiscal  Year  1996  funding 
plan  to  continue  its  financial  support  of 
the  Cooperative  and  Joint  Institutes 
sponsored  by  the  NOAA  Environmental 
Research  Laboratories.  The  Cooperative 
and  Joint  Institute  Program  estabUshes 
formal,  collaborative  research 
agreements  between  ERL  through  the 
Office  of  the  Director  and  participating 
universities.  The  primary  purpose  of 
each  institute  is  to  create  a  mechanism 
to  bring  together  the  resources  of  a 
research-oriented  university,  the  ERL 
and  other  branches  of  NOAA  in  order  to 
develop  a  center  of  excellence  in 
research  relevant  to  understanding  the 
Earth's  oceans,  the  Great  Lakes,  inland 
waters,  arctic  regions,  solar  terrestrial 
environment,  intermountain  west  and 
the  atmosphere. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marilyn  Moll,  Program  Manager,  OAR/ 
ERL  Joint  Institute  Program  1315  East- 
West  Highway  (R/E),  §ilver  Spring, 
Maryland  20910.  (301)  713-2474. 
Intemet:mmoll@rdc.noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
institutes  represent  a  close  research  link 


between  ERL,  other  branches  of  NOAA 
and  the  academic  imits  of  various 
universities.  The  collaboration  between 
the  imiversities  and  NOAA  provides  an 
interdisciplinary  approach  and  a 
pooling  of  resources  required  to  address 
the  needs  of  the  universities  and  NOAA 
for  better  scientific  understanding,  and 
of  NOAA  for  improved  capability  of 
environmental  prediction  and  other 
mission-related  goals.  NOAA  funds 
activities  of  the  institutes  through 
cooperative  agreements  with  the 
universities  to  support  and  stimulate 
research  in  defined  areas  which 
comport  with  NOAA's  mission  as 
authorized  pursuant  to  49  U.S.C.  App. 
§1463,  33  U.S.C.  §883d,  and  15  U.S.C. 
§2904. 

Hie  institutes  are  established  by  a 
Memorandum  of  Understanding  (MOU) 
between  NOAA  and  each  imiversity. 
The  MOU  identifies  the  unique 
capabilities  of  the  imiversity,  the 
interdisciplinary  areas  for  proposed 
themes  of  research,  and  structure  of  the 
institute.  Each  participating 
organization  takes  full  financial  and 
operational  responsibility  for  its 
employees  affiliated  with  the  institute. 
The  director  of  the  institute  is  a 
university  senior  faculty/staff  member. 
The  location  of  the  institutes  are 
generally  on  university  property. 
Financial  assistance  is  not  provided 
throi^  the  MOU.  The  research  themes 
and  associated  administrative  costs  of 
the  institutes  are  currently  funded  by  a 
cooperative  agreement.  The  period  of 
the  cooperative  agreement  for  the  Fiscal 
Year  1996  funding  cycle  will  be  for  five 
years. 

Subject  to  the  availability  of  funds, 
NOAA  intends  to  continue  supporting 
the  following  institutes  during  the 
Fiscal  Year  1996  funding  cycle. 

The  Cooperative  Institute  for  Research 
in  Environmental  Sciences/University 
of  Colorado  (ORES).  The  University  of 
Colorado  is  the  only  university  co- 
located  with  NOAA  research 
laboratories  in  Boulder,  and  the  only 
university  in  the  Colorado  area  that  has 
the  critical  mass  or  the  quality  of 
atmospheric  chemistry  to  support  the 
Climate  and  Global  Change  and  Air 
QuaUty  programs  of  NOAA.  ORES' 
research  themes  include  environmental 
chemistry,  atmospheric  and  climate 
dynamics  and  solid  earth  sciences. 

The  Cooperative  Institute  for  Research 
in  the  Atmosphere/Colorado  State 
University  (QRA).  The  Colorado  State 
University  is  the  only  other  Colorado 
university  co-located  with  a  NOAA 
research  program,  and  is  the  only 
university  in  Colorado  that  has  a 
graduate  meteorological  program  that  is 
required  to  support  the  Climate  and 


Global  Change  and  weather  research 
missions  of  NOAA.  CIRA's  research 
themes  include  global  climate 
dynamics,  local  weather  forecasting, 
applied  doud  physics,  satellite 
-observations,  air  quality,  and  numerical 
modeling. 

The  Cooperative  Institute  for 
Mesoscale  Meteorological  Studies/ 
University  of  Oklahoma  (OMMS).  The 
University  of  Oklahoma  is  the  only 
university  in  the  Norman  area  co- 
located  with  the  NOAA  research 
laboratory,  and  it  is  unique  in  graduate 
mesoscale  meteorology  research  and 
training — a  primary  consideration  for 
the  study  of  tornadoes  and  severe 
convective  storm  processes.  Also  co- 
located  with  OMMS  are  the  National 
Weather  Service  Forecast  Office  and  the 
Operational  Support  Facility,  OMMS' 
research  themes  include  basic 
convective  and  mesoscale  research, 
forecast  improvements,  climate  effects 
of/controls  on  mesoscale  processes, 
socioeconomic  effects  of  mesoscale 
weather  systems  and  regional  climate 
variations. 

The  Cooperative  Institute  for 
Limnology  and  Ecosystems  Research/ 
University  of  Michigan  (CILER).  The 
University  of  Michigan  is  the  only 
university  co-located  with  the  NOAA 
Great  Lakes  ERL.  The  University  is  the 
only  one  in  the  Aim  Arbor  area  that  has 
expertise  in  Great  Lakes  limnology  and 
ecosystems  research.  CILER's  research 
themes  include  climate  and  large  lakes 
dynamics,  coastal  and  nearshore 
processes,  and  large  lake  ecosystem 
structure  and  function. 

The  Cooperative  Institute  for  Marine 
and  Atmospheric  Studies/University  of 
Miami  (CIMAS).  The  Rosenstiel  School 
of  Marine  Atmospheric  Sciences, 
University  of  Miami,  is  theonly 
university  component  co-located  with 
NOAA/AOML.  It  is  also  co-located  with 
NOAA/Southeast  Fisheries  Center,  is 
the  only  university  in  the  Miami  region 
that  has  a  graduate  program  in 
meteorological  and  oceanic  research, 
and  has  the  number  and  cafiber  of 
researchers  able  to  effisctively 
coordinate  research  with  NOAA 
Fisheries,  Climate  and  Global  Change, 
Coastal  Ocean  and  Hurricane  research 
elements.  CIMAS'  research  themes 
include  climate  variability,  fishery 
dynamics  and  coastal  ocean  ecosystem 
processes. 

The  Cooperative  Institute  for  Arctic 
Research/University  of  Alaska  (OFAR). 
The  University  of  Alaska  is  the  only 
umversity  situated  in  the  Arctic  region 
that  has  graduate  programs  in  the 
collaborative  research  areas  of  fisheries 
oceanography,  hydrographic  studies  and 
sea  ice  dynamics,  atmospheric  research. 


climate  dynamics  and  variabiUty, 
tsumani  research  and  prediction,  and 
environmental  assessment,  monitoring 
and  numerical  modeling.  QFAR's 
research  themes  include  all  phases  ot 
arctic  research. 

The  Cooperative  Institute  of 
Atmospheric  Sciences  and  Terrestrial 
Applications/Desert  Research  Institute 
of  the  University  and  Community 
College  System  of  Nevada  (CL\STA). 
The  Desert  Research  Institute  PRI) 
represents  the  University  and 
Community  College  system  of  Nevada. 
NOAA's  National  Weather  Service 
forecast  office  is  co-located  on  DRI's 
campus.  DRI  and  NOAA  will  continue 
to  collaborate  on  weather,  climate  and 
remote  sensing  research.  CLASTA's 
research  themes  include  atmospheric 
physics  and  chemistry  in  mountainous 
regions,  hydrology  and  water  supply  in 
the  arid  regions,  aerospace  remcie 
sensing,  atmospheric  modification,  and 
global  environmental  change. 

The  Joint  Institute  for  the  Study  of 
Atmosphere  and  Oceans/University  of 
Washington  (JISAO).  The  University  of 
Washington  is  the  only  imiversity  in  the 
Seattie  area  co-located  with  NOAA/ 
PMEL  and  is  the  only  university  in  the 
Seattie  area  that  has  graduate  research 
programs  in  oceanography  and 
meteorology  which  coordinate  research 
and  support  NOAA's  CUmate  and 
Global  Qiange,  Coastal  Ocean  and 
Weather  Research  offices.  JISAO's 
research  themes  include  climate 
variability,  estuarine  processes, 
environmental  chemistry,  and 
interannual  variability  of  fisheries 
recruitment. 

The  Joint  Institute  for  Marine  and 
Atmospheric  Research/University  of 
Hawaii  (JIMAR).  The  University  of 
Hawaii  is  co-located  with  the  Tsunami 
Forecast  Center,  the  National  Marine 
Fineries  Center,  the  National  Weather 
Service,  is  the  closest  university  to  the 
NOAA  observatory  on  Mauna  Loa  and  is 
the  only  U.S.  university  that  supports 
graduate  programs  in  Tsunami  research. 
It  is  the  only  U.S.  university  that  has  a 
Pacific  sea  level  measuring  program, 
and  is  the  only  U.S.  university  sited 
geographically  close  enough  to  maintain 
a  viable  research  program  in  fishery 
recruitment  on  volcanic  islands  in  the 
Pacific.  JIMAR's  research  themes 
include  tsunamis,  climate  research, 
equatorial  oceanography,  fisheries 
oceanography  and  tropical  meteorology. 

Each  of  the  universities  provide  the 
location/space,  staff,  and  share  in  the 
financial  support  to  operate  the 
institutes.  NOAA  utiUzes  the  institutes 
to  collaborate  on  research  and  provides 
financial  support  to  enhance  the  pubUc 
benefits  to  be  derived  by  universities' 


research  activities.  The  institutes  with 
universities  are  established  based  on 
their  geographical  location  associated 
with  the  NOAA  Environmental 
Research  Laboratories  and  expertise  in 
the  research  activity  related  to  NOAA's 
mission. 

The  base  funding  for  each  institute 
generally  ranges  from  $100,000  to 
$700,000  a  year.  The  institutes'  funding 
cycle  will  be  contingent  upon  the 
appropriation  of  funds  by  the  Congress 
of  the  United  States  and  the  legislature 
of  the  universities'  states  necessary  for 
NOAA  and  the  universities  to  meet  all 
of  their  respective  financial  obUgations. 

NOAA  does  not  intend  to  establish  or 
fund  new  institutes  at  this  time.  This 
notice  is  not  a  solicitation  for  proposals. 
Catalogue  of  Federal  Domestic 
Assistance 

The  ERL  institute  program  is  listed  in  the 
Catalogue  of  Federal  Domestic  Assistance 
under  number  11.432,  Environmental 
Research  Laboratories  Cooperative  Institutes 
and  under  number  11.455,  Ckwperative 
Science  and  Education  Program. 
Qassificfition 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Dated:  December  19, 1995. 
Marilyn  MoU, 

Program  Manager,  OAR/ERL  Joint  Institute 
Program. 
[PR  Doc.  96-5267  Filed  3-S-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 

AdmlnistFBtion 

pj).  0201MC] 

DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  WlldlHe  Sarvica 

Marine  Mammala 

AGENCIES:  National  Marine  Fisheries 
Service,  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  and  U.S.  Fish  and  Wildlife 
Service  (FWS),  Interior. 
ACTION:  Issuance  of  scientific  research 
permit  No.  985  (P405B). 

SUMMARY:  Notice  is  hereby  given  that  a 
permit  for  scientific  research  has  been 
issued  to  The  Burke  Museum, 
University  of  Washington,  Seattle,  WA 
98195. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 
Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 


\JW  \ 
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Director,  Northwest  Region,  NMFS, 
7600  Sandpoint  Way.  NE  BIN  C15700, 
Bldg.  1.  Seattle.  WA  98115-0070 
(206/526-6150): 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221); 

Director,  Southwest  Region,  NMFS,  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310/980- 
4001): 

Director,  Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250):  and 

Director,  Southeast  Region,  NMFS,  9721 
Executive  Center  Drive.  St. 
Petersburg.  FL  33702-2432  (813/570- 
5301). 

SUPPLBMBTTARY  MFOfMATION:  On 

November  15. 1995.  a  document  was 
published  in  the  Federal  Register  (60 
F.R.  57401)  that  a  request  for  a  scientific 
research  permit  had  been  submitted  by 
the  above-named  individual.  The 
request  was  to  collect  and  import  and/ 
or  export  an  unspeciHed  number  of 
specimen  materials  from  dead 
individuals  of  all  cetacean  species,  all 
pinniped  species,  all  sirenian  species, 
polar  bears,  sea  and  marine  otters, 
worldwide,  over  a  5-year  period  for 
purposes  of  scientific  research.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA)  as 
amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973  (ESA)  as  amended  (16  U.S.C.  1531 
et  seq.],  the  regulations  governing 
endangered  species  permits  (50  CFR 
parts  217-227),  and  the  Fur  Seal  Act  of 
1966  (16  U.S.C.  1151  et  seq.)  and 
regulations  (50  CFR  215). 

Issuance  of  this  Permit  as  required  by 
the  ESA  of  1973  was  based  on  a  finding 
that  the  permit:  (1)  was  applied  for  in 
good  faiUi;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
poUcies  set  forth  in  Section  2  of  the 
ESA. 

Dated:  February  16. 1996. 
Am  D.  TobiBh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

Dated:  February  23. 1996. 
Maigaid  Tieger. 

Chief,  Branch  of  Permits,  Office  of 
Managerrwnt  Authority,  U.S.  Fish  and 
Wiidlife  Service. 

(PR  Doc  9&-5234  Filed  3-5-%:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Notice  of  Meeting  To  Provide 
Infbrmation  to  the  Public  At>out  the 
Sequence  Searcli  Systems  Utilized  tiy 
the  Patent  and  Trademark  Office 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  Meeting. 

SUMldARY:  The  Patent  and  Trademark 
Office  (PTO)  will  hold  a  meeting  to 
provide  information  to  the  public  on  the 
search  systems  used  at  the  PTO  to 
search  nucleic  acid  sequences  found  in 
the  patent  applications,  interested 
members  of  the  public  are  invited  to 
attend  the  meeting  and  provide  input  to 
the  PTO  on  other  available  search 
systems. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  April  3. 1996  from  9:00 
a.m.  until  1:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  PTO  Patent  Academy,  Crystal 
Square  4,  Suite  700, 1745  Jeflierson 
Davis  Highway,  Arlington,  Virginia, 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Doll  by  telephone  at  (703)  308- 
1123,  by  facsimile  transmission  to  (703) 
308-4930,  by  electronic  mail  at 
seqmeet@uspto.gov.  or  by  mail  marked 
to  his  attention  addressed  to  the 
Assistant  Commissioner  for  Patents,  Box 
Comments-Patents,  Washington,  D.C., 
20231. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  of  Patents  and  Trademarks 
is  authorized  under  35  U.S.C.  131  to 
cause  an  examination  to  be  made  of 
patent  applications.  The  PTO  has 
received  a  small  number  of  f>atent 
applications  each  of  which  claim 
thousands  of  nucleic  acid  sequences. 
The  search  and  examination  of  these 
applications  will  require  the  dedication 
of  human  and  computer  resources  far  in 
excess  of  normal  workloads.  These 
relatively  few  applications  alone  will 
require  a  large  share  of  resources  from 
both  the  sequences  searching  staff  of  the 
PTO  Scientific  and  Technical 
Information  Center  (STIC)  and  the 
biotechnology  examining  staff  for  over  a 
year.  In  an  effort  to  get  public 
suggestions  on  how  the  PTO  can  best 
meet  this  challenge,  the  PTO  is 
establishing  a  dialog  with  its  customers. 
On  April  3,  1996,  from  9:00  a.m.  to  1:00 
p.m.,  the  PTO  will  host  an  open  house 
meeting  to  provide  information  about 
our  current  sequence  search  systems, 
including  the  hardware  and  software 
utilized,  types  of  claims  found  in  typical 
biotechnology  applications,  and  the 


search  times  and  costs  associated  with 
the  volume  of  sequences  which  have 
been  filed.- The  meeting  will  take  place 
in  the  PTO  Patent  Academy,  Crystal 
Square  4,  Suite  700, 1745  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202.  PTO  would  welcome 
recommendations  from  the  public  on 
available  search  systems,  strategies, 
automated  solutions  or  suggestions  for 
efficiencies  to  address  these  search  and 
examination  challenges. 

Space  is  Umited  and  reservations  will 
be  allotted  on  a  first  come,  first  served 
basis.  Individuals  interested  in 
participating  should  contact  John  Doll, 
Director,  Patent  Examining  Group  1800, 
by  telephone  at  (703)  308-1123,  by  fax 
at  {703)  308-4930,  by  mail  marked  to 
his  attention  addressed  to  the  Assistant 
Commissioner  for  Patents,  Box 
Comments-Patents,  Washington,  D.C. 
20231  or  over  the  Internet  to 
seqmeet@uspto.gov.  A  request  for 
participation  should  include  the  names 
and  addresses  of  attendees,  the  number 
of  spaces  requested,  affiliation,  the  area 
of  expertise  for  each  attendee  and 
telephone  number.  PTO  will  confirm 
your  participation  by  telephone. 

Dated:  March  1,1996. 
Lawrence  J.  Goffiiey, 

Acting  Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  96-5245  Filed  3-5-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annoimcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  6  k  7  March  1996. 

Time  of  Meeting:  0900-1700.  6  March 
1996;  0930-1700,  7  March  1996. 

Place:  Pentagon— Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Study  Group  on  "Army  Digitization 
Vulnerabilities"  will  meet  to  hear  selected 
briefings  relative  to  the  subject  under  study. 
These  meetings  will  he  closed  to  the  public 
in  accordance  with  Section  552l)(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (4)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  proprietary  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  any  portion  of  these 


UMI 


meetings.  For  further  information, 
please  contact  Michelle  Diaz  at  (703) 
695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 

Board. 

IFR  Doc.  96-5135  Filed  3-5-96;  8:45  am] 
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Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  29  February  1996. 

Time  of  Meeting:  0900-1700. 

Place:  Pentagon — Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB) 
C4I  Issue  Group  on  "A  Strategy  for 
Leveraging  Conunercial  Technologies  for 
Future  Araiy  Radios"  will  meet  to  write  a 
final  report  for  the  study.  This  meeting  will 
be  closed  to  the  public  in  accordance  with 
Section  552b(c)  of  title  5,  U.S.C,  specifically 
subparagraph  (4)  thereof,  and  Title  5,  U.S.C, 
Appendix  2,  subsection  10(d).  The 
proprietary  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  this  meeting.  For 
further  Information,  please  contact  Michelle 
Diaz  at  (703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 

Board. 

[FR  Doc.  96-5136  Filed  3-5-96;  8:45  am] 

WLUNO  CODE  3710-Oe-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  28  &  29  February  1996. 

Time  of  Meeting:  0745-1730,  28 
Februaryl996;  0745-1300,  29  February  1996. 

Place:  USASSDC— Huntsville,  AL. 

Agenda:  The  Army  Science  Board  (ASB) 
Independent  Assessment  Panel  on  "Hit-To- 
Kill  Interceptor  l^ttiality"  will  meet  to 
consolidate  lethality  information  from 
individual  members  and  prepare  a  fomiat  for 
the  outbrief.  These  meetings  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  For  further 


information,  please  call  Michelle  Diaz  at 
(703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 

Board. 

IFR  Doc.  9&-5137  Filed  3-5-96;  8:45  am] 
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Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB),  Special  Study  Panel  on 
Reengineering  the  Acquisition  and 
Modernization  Processes  of  the  Institutional 
Army. 

Date  of  Meeting:  12  March  1996. 

Time:  1000-1500  hours. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Special 
Study  Panel  on  Reengineering  the 
Acquisition  and  Modernization  Processes  of 
the  Institutional  Army  will  meet  to  discuss 
the  current  status  of  Army  Modernization 
and  to  discuss  plans  to  reengineer  the 
Acquisition  and  Modernization  processes. 
Discussion  will  include  the  current  shortfalls 
in  modernization  and  the  attendant 
vulnerabilities  to  the  U.S.  Army.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c]  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  classified  and  unclassified 
information  to  be  discussed  is  so  inextricably 
intertwined  so  as  to  preclude  op>ening  any 
portion  of  the  meeting.  Ms.  Michelle  Diaz 
may  be  contacted  for  further  information  at 
(70'3)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer.  Army  Science 
Board. 

[FR  Doc.  96-5138  Filed  3-5-96:  8:45  am] 
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Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB),  Special  Study  Panel  on 
Reengineering  the  Acquisition  and 
Modernization  Processes  of  the  Institutional 
Army. 

Date  of  Meeting:  6  March  1996. 

Time:  1000-1600  hours. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Special 
Study  Panel  on  Reengineering  the 
Acquisition  And  Modernization  Processes  of 
the  Institutional  Army  will  meet  to  discuss 
the  current  status  of  Army  Modernization 
and  to  discuss  plans  to  reengineer  the 
Acquisition  and  Modernization  processes. 


Discussion  will  include  the  current  shortfalls 
in  modernization  and  the  attendant 
vulnerabilities  to  the  U.S.  Army.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2.  subsection 
10(d).  The  classified  information  to  be 
discussed  is  so  inextricably  intertwined  so  as 
to  preclude  opening  any  portion  of  the 
meeting.  Ms.  Michelle  Diaz  may  be  contacted 
for  further  information  at  (703)695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer.  Army  Science 
Board. 

(FR  Doc.  96-5139  Filed  3-5-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-20S-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

February  29, 1996. 

Take  notice  that  on  February  20. 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
SE.,  Charleston,  West  Virginia  25314. 
filed  a  prior  notice  request  with  the 
Commission  in  Docket  No.  CP96-205- 
000  pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  upgrade  an  existing  delivery  point  to 
Cincinnati  Gas  and  Electric  Company 
(Cincinnati)  in  Butler  County,  Ohio, 
under  Columbia's  blanket  certificate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  reque.st  which 
is  open  to  the  public  for  inspection. 

Columbia  proposes  to  upgrade  its 
existing  Millville/Menton  Road 
Measuring  Station  '  in  Butler  County,  at 
which  Texas  Eastern  Transmission 
Corporation  (TETCO)  has  agreed  to 
install  additional  measurement  and 
regulation  equipment  and  station 
piping.  Columbia  states  that  the 
proposed  modifications  would  in(Tease 
the  capacity  of  the  Millville/Menton 
Road  Measuring  Station  from  its  current 
capacity  of  7,600  Dth/day  to  14.000  Dth/ 
day  in  order  to  deliver  gas  to  Cincinnati, 
who  would  then  deliver  the  gas  to 
Oxford  Natural  Gas  Company  (Oxford) 
at  their  existing  Butler  County 
Interconnection.  Columbia  also  states 


'  Columbia  owns  this  faclliiy  which  is  located  on 
TETCO's  Line  1  and  serves  as  a  Columbia  receipt 
point  from  TETCO.  as  well  as  a  Columbia  deliver,' 
point  to  Cincinnati. 
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that  it  would  pay  the  estimated 
oonrtiuction  cost  of  $146,640. 

Cohimlria  states  that  it  would  provide 
gM  service  to  OxSatd  under  Rate 
Schedules  FTS  and  ITS  of  ite  FERC  Gas 
Tnift  Columbia  also  states  that  the 
ocntracted  natural  gas  volumes  would 
be  within  csrtificated  volumes. 

Any  ponon  or  the  Commission's  staff 
may.  uritUn  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Coomiissian's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intanrantion  and  pursuant  to  Section 
157.205  of  tbe  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
raqoast.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
eSsctive  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  witndrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
iD.1 


Seattary. 

[FR  Doc  96-5ie9  Piled  3-5-96;  8:45  am) 
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[Peelwl  Na  RPW-140-O(N1 

Columbia  Qm  TransmlMion 
Corporatton;  Notioa  of  Umltad  Waiver 
ol  Tariff  PfovMon 

Fabraaty  29. 1996. 

Take  notice  that  on  February  26, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  pursuant  to  Rule  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.212)  filed  a 
petition  fbr  a  liniited  waiver  of  Section 
5  ofits  MS  Rate  Schedule  to  the  extent 
necessary  fbr  Columbia's  storage 
facilities  to  be  treated  as  a  point  of  sale 
for  certain  base  gas  to  be  retired  by  sale 
to  Columbia's  firm  Storage  Service  (FSS) 
customers. 

Columbia  states  that  the  {Mxnnpt 
Commission  action  is  justified  given  the 
time  sensitive  nature  of  the  retirement 
proposal.  Columbia  states  that  the  FSS 
customers'  storage  gas  quantities  have 
decline  significantiy  as  a  resuh  of  recent 
cold  weather.  Ihat  decline  has  or  will 
soon  limit  the  customers'  maximimi 
daily  writhdrawal  quantities  (MDWQ) 
vatdn  ^plicable  tariff  provisions.  The 
immediate  availability  of  this  base  gas, 
which  is  already  in  storage,  will  allow 
the  FSS  customers  to  replenish  their 
storage  accounts  without  delay,  thereby 
minimiring  the  deterioration  of  their 
FSS  invmtory. 


Columbia  states  that  it  is  proposing  a 
retirement  by  sale  of  natural  gas  that  is 
at  least  potentially  subject  to  the 
regulations  promulgated  by  Order  Nos. 
497  and  566.  Columbia  requests  that  its 
disposition  of  the  base  gas  not  be  subject 
to  Order  Nos.  497  and  566  and  their 
regulations. 

Columbia  requests  that,  to  the  extent 
deemed  necessary  by  the  Commission. 
Coliunbia  be  granted  waiver  by  March  5, 
1996  of  Section  5  of  its  MS  Rate 
Schedule  in  order  to  permit  the 
immediate  retirement  by  sale  of  the  base 
gas  out  of  storage  as  well  as  the  separate 
waiver  referenrod  covering  Order  Nos. 
497  and  566. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
March  7, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tal^en,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lok  D.  Cadbell. 
Secretary. 

[FR  Doc.  9fr-5173  Filed  3-5-96;  8:45  am] 
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[Docliat  Noa.  ER95-321-000  and  ER9e-1M- 
OOQl 

Consolidated  Edison  Company  of  Htm 
Yorfc,  Inc.;  Notico  of  Filing 

February  29, 1996. 

Take  notice  that  on  February  16. 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  an  amendment  to  its  filing 
regarding  Con  Edison  Rate  Schedule 
FERC  No.  129,  a  facilities  agreement 
with  Orange  and  Rockland  Utilities,  Inc. 
("O&R"). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
Dockets  Room,  Room  2A,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  hi 
accordance  with  Rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211, 385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  Mi^  12. 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashdl, 
Secretary. 

[FR  Doc  96-5171  Filed  3-5-96;  8:45  am] 
I  eooe  snT-«i-M 


[Docket  No.  CP96-210-40Q] 

Koch  Qatseray  Pfpaiino  Co;  Notica  of 
Application 

February  29, 1996. 

Take  notice  that  on  February  23, 1996. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478.  Hoiuton. 
Texas  77521-1478.  filed  in  Docket  No. 
CP9G-210-000  an  application  pxirsuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Section  157.18  of  the  Commission's 
Regulations  for  an  order  permitting  and 
approving  the  abandonment  in  place 
and  removal  of  its  Sharon  Compressor 
Station  and  associated  facilities  located 
in  Claiborne  Parish.  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  March 
21, 1996.  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.  Washington.  D.C.  20426,  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natiual 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  fiuther  notice  before  the 


Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediu^s  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Koch  Gateway  to  appear 
or  be  represented  at  the  hearing. 
LoisD.Cashell, 
Secretary. 

(FR  Doc.  96-5170  Filed  3-5-96;  8:45  ami 
BILLMQ  COOe  (Tir-OI-M 


[Project  No.  1864] 

Upper  Peninsula  Power  Company; 
Notice  Extending  Time  to  File  Scoping 
Comments 

Februaiy  29, 1996. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  an 
Environmental  Impact  Statement 
Scoping  Dociunent  for  relicensing  the 
Bond  Falls  Hydroelectric  Project,  FERC 
Project  No.  1864,  on  December  5, 1995. 
This  hydropower  project  is  located  on 
major  branches  of  the  Ontonagon  River, 
a  tributary  of  western  Lake  Superior,  in 
Ontonagon  and  Gogebic  counties  of  the 
upper  peninsula  of  Michigan,  and  Vilas 
County  in  northern  Wisconsin. 

In  response  to  a  letter  filed  by  the 
Michigan  Department  of  Natural 
Resources,  and  supported  by  other 
parties  to  be  proceedings,  FERC  is 
extending  the  scoping  comment  period 
imUl  March  16, 1996. 

Anyone  wishing  to  submit  written 
scoping  comments  must  do  so  no  later 
than  March  16, 1996.  Comments  should 
be  addressed  to:  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426. 

Reference  should  be  clearly  made  to: 
Bond  Falls  Hydroelectric  Project 
(Project  No.  1864). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-5172  Filed  3-5-96;  8:45  am] 
BNJJNa  COOE  1717-01-M 


[Docket  No.  RM95-3-000  and  Docket  No. 
RM«S-4-00ai 

Filing  and  Reporting  Requirements  for 
Interstate  Natural  Qas  Companies  Rate 
Schedules  and  Tariffs  and  Revisions  to 
Uniform  System  of  Accounts  Fonms, 
Statements,  and  Reporting 
Requirements  for  Natural  Qas 
Companies;  Notice  of  Data  Availability 
for  Working  Groups 

February  29, 1996. 

Take  notice  that  data  is  available  on 
the  Federal  Energy  Regulatory 
Commission's  (Commission's)  bulletin 
board  system  (BBS)  for  review  by  the 
Working  Group — Forms  and  Wcrrking 
Group — Filings.  The  following 
information  is  now  available  on  the  Gas 
Pipeline  Data  (GPD)  portion  of  the  BBS: 

— The  meeting  summaries  for  the 
working  group  meetings  held  on 
February  7  and  8, 1996,  and 

— The  draft  specifications  for  filing 
the  Form  No.  1 1  both  on  paper  and 
electronically,  incorporating  the 
changes  discussed  at  the  working 
Group — Forms  meeting  held  February  7. 

In  addition  to  the  above,  the 
Commission  has  enabled  the  upload 
feature  ofits  bulletin  board  system  for 
use  by  the  working  group  participants 
and  other  interested  persons.  Any  files 
uploaded  to  the  Commission's  bulletin 
board  are  not  considered  filed  with  the 
Commission.  These  files  are  solely  for 
review  by  the  working  group  and  other 
interested  parties  to  help  in  the 
development  of  formats  for  electronic 
filing  requirements  specified  in  Order 
Nos.  581  and  582. 

The  Commission  invites  written 
comments  on  the  draft  specifications  for 
filing  Form  No.  11.  Such  comments  may 
be  uploaded  to  the  Commission's  BBS 
or  addressed  to  Richard  A.  White,  Office 
of  General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  D.C.  20426. 
Comments  should  be  received  by  March 
5, 1996.  We  encourage  commenters  to 
submit  their  written  comments  also  on 
a  3V2"  diskette  in  Rich  Text  Format  or 
ASCn  so  they  can  be  posted  on  the 
Commission's  bulletin  board,  it  is 
preferable  for  comments  uploaded  to  the 
Commission's  BBS  to  be  in  ASCII  format 
so  files  may  be  viewed  on-line  and 
easily  converted  to  other  software 
formats. 

The  upload  option,  available  under 
the  Order  No.  581/582  Working  Group 
Menu,  is  designed  to  permit  members  of 
the  public  to  upload  a  file  to  the 
Commission's  bulletin  board.  To  do  so, 
select  upload  from  the  Working  Group 
menu.  You  will  be  prompted  for  the  File 
Mask.  Enter  the  Drive,  directory,  if 


apphcable,  and  the  filename.  If  more 
than  one  file  is  to  be  uploaded,  enter  the 
file  mask  using  wildcard  characters  for 
the  unique  portion  of  the  niename.  For 
example: 

File  Mask?  C:/FERC/Form— 1 1  .txt 
or 

File  Mask?  C:/*tst.wkl  to  represent 
Altst.wkl  Bltst.wkl,  etc. 

You  will  be  prompted  to  enter  a  file 
description.  A  file  description  must 
accompany  every  file.  The  basic  file 
description  can  be  no  more  than  70 
characters.  You  may,  if  you  wish,  enter 
a  more  detailed  description.  After 
typing  the  detailed  description,  select 
send  to  associate  it  with  your  file.  Other 
menu  features  are  explained  under  the 
Help  option. 

The  system  will  not  allow  you  to 
upload  a  file  with  the  same  name  as  a 
file  already  on  the  bulletin  board.  It  is 
preferable  to  incorporate  your  company 
initials  or  some  other  unique  identifier 
in  the  file  name  to  distinguish  your  files 
from  others  files. 

While  the  upload  featured  is  in  its 
testing  phase,  files  uploaded  to  the 
Commission's  bulletin  board  will  not  be 
immediately  available  for  download. 
The  party  uploading  the  file  may. 
however,  check  the  file  list  to  ensure  the 
file  uploaded  properly. 

This  document  is  available  for  your 
inspection  or  copying  by  accessing  the 
Commission  Issuance  Posting  System 
(CIPS).  CIPS  and  GPD  are  part  of  the 
Commission's  electronic  bulletin  board 
service  providing  access  to  documents 
issued  by  or  available  electronically 
from  the  Commission.  CIPS  and  GPD  are 
available  at  no  charge  to  the  user  and 
may  be  accessed  using  a  personal 
computer  with  a  modem  by  dialing 
(202)  208-1397,  if  local,  or  1-800  856- 
3920,  if  long  distance. 

In  addition  to  this  notice,  the  most 
current  list  of  those  that  signed  up  for 
participation  in  the  working  groups 
will,  also,  be  posted  on  CIPS. 
Information  concerning  working  group 
meetings  will  be  posted  on  CIPS  on  a 
regular  basis.  Up-to-date  information 
can  be  found  in  bulletin  20  on  CIPS  or 
bulletin  9  on  GPD. 

To  access  the  Commission's  bulletin 
b(5ard  system,  set  your  communications 
software  to  19200, 14400.  12000,  9600, 
7200.  4800.  2400,  1200,  or  300  bps,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format. 
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Thf  CommiMiaii's  bulletiii  boaid 
sjfstam  can  also  be  aocened  through  the 
PedWorld  system  directly  by  modem  or 
throu^  the  bitemet 

By  modem: 

Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system.  Alter  logging  on, 
type:  /go  FERC 

Through  the  Internet: 
Tebaat  to:  fedworld.gov 
Select  the  option:  [1]  FedWorld 
Logon  to  the  FedWorld  system 
Type:  /go  FERC  | 

Or: 
Point  jrour  Web  Browser  to:  http:// 

www.fedworld.gov 
Scroll  down  the  page  to  select  FedWorld 

Tehiet  Site 
Select  the  option:  (l]  FedWorld 
Logon  to  the  FedWorld  system 
Type:  /go  FERC 
iD. 


SsavUny. 

tPR  Doc  96-5168  Filed  3-5-96;  8:45  am] 


(Pocket  No.  ER91-436-01S,  et  al.) 

DC  TIa,  mc,  et  aL;  Elactrtc  Rate  and 
Corporala  Regulation  Fllinga 

Fslmary  28, 1996.  ' 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  D.C  Tie,  Inc.,  R.).  Dahnke  & 
Aaaodatea,  PowerTec  International 

[Dockat  No.  ER91-I35-018;  Docket  No. 
BXM-l  352-006;  Docket  No.  ERg6-l-001 
[U.-A.  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  February  8, 1996,  D.C.  Tie,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  July  11, 1991,  order  in 
Docket  No.  ER91-43&-000. 

On  February  5, 1996,  R.J.  Dahnke  & 
Associates  filed  certain  information  as 
required  by  the  Commission's  August 
10, 1994,  order  in  Docket  No.  ER94- 
1352-000. 

On  February  15, 1996,  Powertec 
International  filed  certain  information 
as  required  by  the  Commission's 
Deoraiber  1, 1995,  order  in  Docket  No. 
ER96-1-000. 

2.  Tocaon  Electric  k  Power  Company 
[Docket  No.  ER94-1424-000] 

Take  notice  that  on  February  12, 1996, 
Tucson  Electric  k  Power  Company 
tamkned  for  filing  an  amendment  in  the 
■bove-refarenced  docket 


Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pennsylvania  Power  k  Light 
Company 

(Docket  No.  ER96-932-0001 

Take  notice  that  on  February  21, 1996, 
Pennsylvania  Power  &  Light  Com{>any 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER96-1 124-000] 

Take  notice  that  on  February  21, 1996, 
Houston  Lighting  &  Power  Company 
(HL&P).  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Southwestern  Electric  Power 
Company  (SWEPCO)  for  Economy 
Energy  and  Emergency  Power 
Transmission  Service  under  HLAP's 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  for  Transmission  Service  To, 
From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  January  31, 1996. 

Copies  of  the  filing  were  served  on 
SWEPCO  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Co. 

[Docket  No.  ER96-1125-0001 

Take  notice  that  on  February  21, 1996, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the 
following  agreement  between  Edison 
and  the  City  of  Azusa:  Application  and 
Contract  for  Added  Facilities  Between 
the  Qty  of  Azusa  and  Southern 
California  Edison  Company. 

Edison  requests  waiver  of  the 
Commission's  60-day  notice 
requirement  and  an  effective  date  of 
June  28. 1991. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  March  13. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Appalachian  Power  Company 

(Docket  No.  ER96-1 126-000] 

Take  notice  that  on  February  21, 1996, 
Appalachian  Power  Company  (APCo), 
tendered  for  filing  with  the  Commission 
an  Electric  Service  Agreement  (ESA) 
that  was  executed  by  APCo  and  Old 
Dominion  Electric  Cooperative  (ODEC) 
on  February  12, 1996.  The  ESA  sets 


forth  the  terms  pursuant  to  which  APCo 
proposes  to  supply  additional  wholesale 
electric  service  to  ODEC  at  its  existing 
Evington  delivery  point. 

To  match  the  e%ctive  date  requested 
by  ODEC.  APCo  proposes  an  effective 
date  of  MajTch  15, 1996.  APCo  also  states 
that  a  copy  of  its  filing  was  served  on 
ODEC,  Virginia  Electric  and  Power 
Company,  which  currently  provides 
service  to  ODEC  at  its  Evington  delivery 
point,  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Century  Povrer  Corporation 

(Docket  No.  ER96-1127-O00] 

Take  notice  that  on  February  *21, 1996, 
Century  Power  Corporation  tendered  for 
filing  Notices  of  Cancellation  with 
respect  to  (i)  Century's  FERC  Electric 
Tariff,  Original  Volume  No.  1,  and  (ii) 
Century's  Rate  Schedule  FERC  No.  1. 
These  are  the  last  two  Century 
schedules  on  file  with  the  Commission 
for  jurisdictional  services. 

'Oentury  states  that  it  no  longer  owns 
any  electric  generating  assets  or  makes 
any  sales  of  electric  energy  at  wholesale 
or  retaiL  Century  further  states  that  a 
copy  of  its  filing  has  been  served  on  San 
Diego  Gas  &  Electric  Company,  the  only 
customer  under  either  of  the  affected 
schedules. 

Comment  date:  March  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Duke  Power  Company 

(Docket  No.  ER96-1 128-000] 

Take  notice  that  on  February  21, 1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Lig^t  Company,  andNorth 
Carolina  Electric  Membership 
Corporation  (NCEMC).  Duke  states  that 
the  TSA  sets  out  the  transmission 
arrangements  under  which  Duke  will 
provide  NCEMC  firm  transmission 
service  under  its  Transmission  Service 
Tariff. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke  Power  Company 

(Docket  No.  ER96-1129-000] 

Take  notice  that  on  February  21, 1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
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Power  and  Light  Company,  and  North 
Carolina  Electric  Membership 
Corporation  (NCEMC).  Duke  states  that 
the  TSA  sets  out  the  transmission 
arrangements  imder  which  Duke  will 
provide  NCEMC  non-firm  transmission 
service  imder  its  Transmission  Service 
Tariff. 

Comment  date:  March  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duke  Power  Company 

[Docket  No.  ER96-1 130-000] 

Take  notice  that  on  February  21, 1996. 
Duke  Power  Company  (Ehike),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and  NorAm 
Energy  Services.  Inc.  (NorAm).  Ehike 
states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  NorAm  non-firm 
transmission  service  under  its 
Transmission  Service  Tariff. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Montaup  Electric  Company 
[Docket  No.  ER96-1 131-000] 

Take  notice  that  on  February  21, 1996, 
Montaup  Electric  Company  (Montaup] 
filed  a  credit  of  $4,172,382.35  under  its 
Purchased  Capacity  Adjustment  Clause 
(PCAC)  to  true  up  the  amounts  billed  in 
1995  under  a  forecast  billing  rate  to 
conform  with  actual  purchased  capacity 
costs.  The  credit  will  appear  in  bills  for 
January  1996  service  rendered  for  all 
requirements  service  to  Montaup's 
affiliates  Eastern  Edison  Company  in 
Massachusetts  and  Blackstone  Valley 
Electric  Company  and  Newport  Electric 
Corporation  in  Rhode  Island,  and  for 
contract  demand  service  to  two  non- 
affiliates:  Pascoag  Fire  District  in  Rhode 
Island  and  the  Town  of  Middleborough 
in  Massachusetts. 

Comment  date:  March  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER96-1 132-000] 

Take  notice  that  on  February  21,  1996, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  an 
Agreement  dated  January  31. 1996, 
establishing  Coastal  Electric  Services 
Company  as  a  customer  under  the  terms 
of  WP&L's  Point-to-Point  Transmission 
Tariff. 

WP&L  requests  an  effective  date  of 
January  31, 1996  and  accordingly  seeks 


waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  March  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER96-n33-000] 

Take  notice  that  on  February  22,  1996, 
South  Carolina  Electric  &  Gas  Company, 
tendered  for  filing  proposed  Contract  for 
Purchases  and  Sales  of  Power  and 
Energy  between  South  Carolina  Electric 
&  Gas  Company  and  LG&E  Power 
Marketing,  Inc. 

Under  the  proposed  contract,  the 
parties  will  purchase  and  sell  electric 
energy  and  power  between  themselves. 
South  Carolina  Electric  and  Gas 
Company  also  requested  waiver  of 
notice  in  order  that  the  contract  be 
effective  on  March  1, 1996. 

Copies  of  this  filing  were  served  upon 
LG&E  Power  Marketing,  Inc. 

Comment  date:  March  13. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-11 34-000] 

Take  notice  that  on  February  22,  1996, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed  a 
service  agreement  with  Heartland 
Energy  Services,  Inc.  for  service  under 
its  interruptible  open  access 
transmission  service  tariff  for  its 
operating  division,  Missouri  Public 
Service. 

Comment  date:  March  13,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  UtiliCorp  United  Inc. 

(Docket  No.  ER9&-1 135-000] 

Take  notice  that  on  February  22,  1996, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed  a 
service  agreement  with  Heartland 
Energy  Services,  Inc.  for  service  under 
its  interruptible  open  access 
transmission  service  tariff  for  its 
operating  division,  WestPlains  Energy- 
Colorado. 

Comment  date:  March  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-11 36-000] 

Take  notice  that  on  February  22,  1996, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed  a 
service  agreement  with  Heartland 
Energy  Services,  Inc.  for  service  under 
its  interruptible  open  access 
transmission  service  tariff  for  its 
operating  division.  WestPlains  Energy- 
Kansas. 


Comment  date:  March  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Union  Electric  Company 

[Docket  No.  ER96-11 37-000) 

Take  notice  that  on  February  22,  1996. 
Union  Electric  Company  (UE),  tendered 
for  filing  an  Interchange  Agreement 
dated  Januar>'  30, 1996,  between  UE  and 
the  Byng  Public  Works  Authority,  Ada, 
Oklahoma.  UE  asserts  that  the  purpose 
of  the  Agreement  is  to  set  out  specific 
rates,  terms,  and  conditions  for  the 
types  of  power  and  energy  to  be 
exchanged. 

Comment  date:  March  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  UtiliCorp  United  Inc. 

[Docket  No.  ES96-1 8-000] 

Take  notice  that  on  February  22,  1996, 
UtiJiCorp  United  Inc.  (UtiliCorp),  filed 
an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  (i)  corporate 
guaranties  in  support  of  Debt  Securities 
in  an  amount  of  up  to  and  including  $40 
million  (Canadian)  to  be  issued  in  one 
or  more  series  by  West  Kootenay  Power, 
Ltd.  (WKP)  on  or  before  December  31 . 
1997,  (ii)  corporate  guaranties  in 
support  uf  obligations  under  working 
capital  lines  of  credit  in  an  amount  of 
up  to  and  including  $20  million 
(Canadian),  and  (iii)  a  $3.1  million 
Junior  Subordinated  Debenture  to 
UtiliCorp  Capital  LP.  and  for  exemption 
from  competitive  bidding  and 
negotiated  placement  requirements. 
WKP  is  a  wliolly-owned  subsidiary  of 
UtiliCorp  British  Columbia  Ltd.,  which 
in  turn  is  a  wholly-owned  subsidiary  of 
UtiliCorp. 

Comment  date:  March  21 .  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  TPC4,  Inc. 

[Docket  No.  QF88-364-00.1] 

On  January  16.  1996.  as  amended  on 
February  20,"  1996,  IPC  4  Inc. 
(Applicant)  of  1455  Frazee  Road.  9th 
Floor,  San  Diego.  California  9210H 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  Section  292,207  of 
the  Commission's  Rej^ulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  romplrip  filing. 

According  tn  the  applicant,  the  small 
power  production  fa(  ility  is  located  in 
Kern  County.  California,  to  the  west  of 
the  town  of  Mojaye  The  Commission 
previously  certified  thr  facility  as  a 
small  power  production  facility. 
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Gamma  Mariah,  Inc.,  44  FERC 1 61,442 
(1988).  A  notice  of  self-certification  was 
filed  aa  December  30. 1994.  The  facility 
was  recertified  in  Gamma  Mariah,  Inc. 
53  FERC  62.243  (1990).  The  instant 
application  for  receitification  is  due  to 
a  change  in  the  ownership  structure  of 
the  facility. 

Comment  date:  Thirty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standanl  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shoidd  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pardes  to  the  proceeding. 
Any  person  willing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D..CuheU. 

Secretary. 

[FR  Doc.  96-5167  Filed  3-5-96;  8:45  am] 

BILUNO  COOE  «717-01-P 


deUvery  and  telephone  number:  Room 
216.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Midway,  ArUngton.  VA.  (703) 
305-5761;  e-mail: 
hollins.jamesOepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-340e9;  FRL  5349-8] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  accordance  vnth  Section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  June  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 


—    I.  Introduction 


Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  appUcations  from  registrants 
to  delete  uses  in  the  23  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  Usted  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  Jime  4, 1996 
to  discuss  withdrawal  of  the 
apphcations  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  AMENDME^4TS  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 


000829-00236 
001386-00352 
001386-00494 
002217-00129 

002217-00131 


002217-00470 
002393-00280 


Product  Name 


SA-50  Biand  Fruit  Spray  Concerrtrate 
Mettwxychior  Emulsifiat}te  Concentrate 
50%  Mettwxychlor  Wettat>le  Powder 
50%  Methoxychlor  Wettat)ie  Powder 

Methoxychlor  Emulsion  Concentrate 


Alfa-Spray 

Hopkins    Malathion    57%    Emulsifiabie 
Liquid  Insecticide  B 


Active  Ingredient 


Mettxjxychlor 
Mettwxychlor 
Methoxychbr 
Methoxychlor 

Methoxychlor 


Mettwxychlor 
Malathion 


Delete  From  Label 


UMI 


002935-00385 
003125-00449 
010107-00005 

010107-00138 


Methoxychlor  2  Spray 

DYLOX  80  SP  Nursery  Insecticide 

Methoxychlor  E-2 

Rotenone  Plus  Copper  Dust 


Methoxychlor 

Trichlorlon 

Mettwxychlor 

Basic  Cupric  Sulfate 


Plums 

Grain  storage  bins 

Grain  storage  bins 

Farm  buildings  (livestock  bkigs  &  premises),  as- 
paragus 

Aerial  applications,  beaches,  standng  water, 
mosquito  breeding  areas,  farm  buildings,  grain 
storage  bins,  elevator  tunnels,  peanut  ware- 
houses, freight  cars,  grain  tnjcks,  ships'  hokj, 
cranberries,  asparagus 

Aerial  appNcation 

Almonds,  apples,  cowpea  hay,  filberts,  peanuts, 
pears,  plums,  prunes,  quirices,  safllower,  soy- 
beans, sweet  potatoes,  tobacco,  commercial 
greenhouse  uses,  forest  crops,  household 
uses,  domestic  pets,  in  and  around  house, 
dairies,  food  processing  plants,  livestock  uses, 
stored  products,  in  &  around  wineries,  process- 
ing plants 

Aerial  appfication,  grain/  cereal  storage  bins 

Turf  (sod  farm)  use 

Cranberries,  farm  buiUings,  grain  storage  bins, 
non-agricuttural  land 

Terrestrial  uses 


TABLE  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Reg  No. 


010107-00139 

01016»-O0172 
02829S-00153 
033955-00528 
034704-00018 

034704-00102 


034704-00108 


034704-00119 


034704-00205 


034704-00565 

034704-00679 
034704-00749 


Product  Name 


Magestic  Green  1%  Rotenone  Oust 


Imidan  Technical 

Unicom  Rotenone  Dfp 

Acme  Methoxychlor  50%  Wettable 

Clean  Crop  Malathion  ULV  Concentrate 
Insecticide 

Clean  Crop  Methoxychlor  2EC 


Clean  Crop  Malathion  57EC 


Clean  Crop  Malathion  8EC  Insecticide 


Clean     Crop     Malathion/Methoxychlor 
Spray 


Clean  Crop  Malathion 


Liquid  Seed  Treater 

Malathion  2   Home   Lawn  &  Garden 
Spray 


Active  Ingredient 


ULV  Concentrate  Insec- 
ticide 


Delete  From  Label 


Rotenone  Beans,  cucumtjers,  melons,  squash,  pumpkins. 

tomatoes,  potatoes,  egg  plants,  cabbage,  as- 
paragus 

Phosmet  Com,  citrus 

Pyrethrins  Terrestrial  crop  uses 

Methoxychlor  Farm  buildings,  asparagus 

Malathion  Safflower,  soybeans,  sugar  beets,  beef  cattle  feed 

lots  &  hoWing  pens,  non-  agncultura!  lands,  to- 
matoes, forestry 

Methoxychlor  Mosquito  control  on  beaches,  cranberries,  dunps, 

elevator  tunnels,  farm  buildings,  freight  cars, 
grain  storage  bins,  grain  trucks,  mushroom 
houses,  non-agricultural  land,  peanut  ware- 
houses, pet  bedding,  public  parks,  ships'  hokJs, 
standing  water,  acreage  &  aenal  application 

Malathion  Almonds,  apples,  cowpea  hay,  filberts,  peanuts, 

pears,  plums,  prunes,  quinces,  safflower,  soy- 
beans strawt)erries,  totjacco,  stored  commodity 
treatment,  animal  uses,  bagged  citrus  pulp 

Malathion  Almonds,    apples    cranl)erries,    dates,    filtwrts, 

pears,  plums,  quinces,  inside  buildings,  stored 
grain,  fiekj  &  garden  seeds,  bagged  citrus  pulp. 
bagged  surface  treatment 

Methoxychlor  Mosquito  control  on  beaches,  cranberries,  dunps, 

elevator  tunnels,  farm  buildings,  freight  cars, 
grain  storage  bins,  grain  trucks,  mushroom 
houses,  non-agricultural  land,  peanut  ware- 
houses, pet  bedding,  public  parks,  ships'  holds, 
standing  water,  acreage  &  aerial  application 

Flax,  peas,  safflower,  soybeans,  sugar  beets,  to- 
matoes, beei  cattle  feed  lots  &  holding  pens, 
forestry 

PCNB  Rice,  sugar  beets 

Malathion  Almonds,  apples,  plums,  prunes,  quinces,  crarv 

berries,  soil  incorporated  application  on  straw- 
berries 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000829 
001386 
002217 
002393 
002935 
003125 
010163 
010107 
028293 
033955 
034704 


Company  Name  and  Address 


Southern  Agricultural  Insectfcide,  Inc.,  P.O.  Box  218,  Palmetto  FL  34220. 

Universal  Cooperatives,  Inc.,  7801  Metro  Pari<way,  P.O.  Box  460,  Minneapolis,  MN  55440. 

PBI/Gordon  Corp.,  1217  W.  12th  SL.  P.O.  Box  4090,  Kansas  City,  MO  64101. 

Haco,  Inc.,  P.O.  Box  667,  Greeley,  CO  80632. 

Wilbur-Ellis  Co.,  191  W.  Shaw  Ave.,  Suite  107,  Fresno,  CA  93704. 

Bayer  Corp.,  P.O.  Box  4913,  8400  Hawthom  Rd.,  Kansas  City,  MO  64120. 

Gowan  Company,  P.O.  Box  5569,  Yuma,  AZ  85366. 

Combelt  Chemical  Co.,  P.O.  Box  410,  McCook,  NE  69001. 

Unteom  Laboratories,  13535  Feather  Sound  Drive,  Suite  400,  Clearwater,  FL  34622. 

PBI/Gordon  Corp.,  P.O.  Box  014090,  1217  West  12th  Street,  Kansas  City,  MO  64101. 

Platte  Chemical  Co.,  419  18th  Street,  P.O.  Box  667,  Greeley,  CO  80632. 


8930 


Federal  Register  /  Vol.  61,  No.  45  /  Wednesday,  March  6.  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  45  /  Wednesday,  March  6,  1996  /  Notices 


8931 


m.  Existing  Stocks  Prorisioiis 

The  Agency  has  authorized  registrants 
to  seU  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  aiter  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  February  IS.  1996. 

Oscar  Morales, 

Acting  Dinctor,  Pmgrem  i^inagement  and 
Support  Dhnaon,  Office  ofPetticide 
Prug/xinu. 

(FR  Doc  96-4969  Filed  3-5-96;  8:45  am] 


[OPP-66221;  FRL  5348-2] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice^ 

summary:  In  accordance  with  Section 

6(f)(1)  of  the  Federal  Insecticide, 

Fungicide  and  Rodentidde  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
June  4, 1996,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  for  commercial  courier 
deUvery  and  telephone  number:  Room 
216.  Crystal  Mall  #2, 1921  Jefferson 


Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPl£MENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  notice  annoimces  receipt  by  the 
Agency  of  requests  lo  cancel  some  22 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  Usted  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the . 
following  Table  1. 


Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation 


Regislration  No. 


000000  ID-9&-0011 

000000  WA-«5- 

0026 

000100  OR-91- 
0017 

000100  WI-93-0004 

000491-00201 

000672-00053 

000672-00068 


001270-00192 


^Product  Name 


001685-00064 
001791-00019 
00221 7-O02S1 


003125  OR-95- 
0011 

005197-00040 


006836-00176 


Provado  l  .6  Flowable 
Provado  l.6Flowat)ie 

Funginex 

Funglnex 

Selg's  Mister  Trim  No.  10 

Rocktand  Rotenone  1%  Dust 

Rockland  "homeowner"  Vegetal)le-Tomato  Dust 

ZEPMislic 

\ 

Fomxjia  268  Aqua-Ouat 

Super  Chlor 

Mill  and  Farm  Bin  Spray  ^ 


Provado  1.6  Flowable 
Viro-Ptiene 


Bio  Guard  SI-25  Hospital  Spray  Disinfectant  and  De- 
odorant 


Chemical  Name 


006822-00024  I  Peifcadl  Thiram  -  99 


1  -((6<;hk)ro-3-pyridinyOmethyl)-/\Anitro-2-imida20tkJinimine 
l-((6-Chloro-3i)yridinyl)methyl)-A*^iitro-2-imida2olJdlnlmine 

N,NH^  .4-Piperazinediylbis(2,2,2-trichk3roethylkline)bi8(forinamJde) 

N,N'^{^  .4-Piperazinediytt)is(2,2.2-trichk)roethylidine)W8(forTnamide) 

6.7-Dihydrodipyrido(1 ,2-a:2',1  '-c)pyrazinedliumdtoromide 

RfAenone 

Cube  Resins  other  than  Rotenone 

Copper  sulfate 

RoterK)ne  ^ 

Cube  Resins  other  than  Rotenone 

Ethanol 

Alkyl*  dimethyl  benzyl  ammonium  chlorkJe  •(60%Ci4,  30%Ci6, 

5%C|8,  5%C|2) 
Alkyl*    dimethyl    ethyK>enzyl    ammonium    chloride    *(68%Ci2. 

32%Cu) 
6.7-Dihydrodipyrido(l  ,2-a:2',r-c)pyrazinediiumd»romkJe 
Sodium  hypochlorite 

Methoxychkx  (2,2-bis(p-melhoxyphenyl)-l,1.1-trichkxoethane) 
(Butytearbityl)(6-propylipiperonyO  ether  80%  and  related  conv 

pounds  20% 
Pyrethrins 

1  -({6-Chtoro-3-pyridinyl)methyl)-Nflitro-2-Jmida2olidinimine 

Isopropanol 
4-tert-Amylphenoi 
o-Phenylpherwl 
1,2-Propenedtol 

Isopropanol 

Alkyl*  dimethyl  benzyl  ammonium  chtoride  *(58%Ci4.  28%Ci6. 

14%C,2) 
Tetramethyl  thiuramdisuMde 


Table  1.  —  Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registratkm  No. 


010182  MN-93- 
0002 

010663-00011 

010807-00168 

033955-00527 
034704-00759 

036301-00009 
064240-00012 


Product  Name 


Fusilade  2000  Herbicide 

Yardman 

Misty  Accur  Spray  III  Wasp  &  Hornet  Killer 

Acme  Pestroy  25%  Mettwxychlor 
1%  Rotenone  Dust 

J-Chk>r-2  Concentrate 
Combat  Ant  and  Roach  Killer  III 


Chemical  Name 


Butyl  («)-2-(4-((5-(trtfluoromethyl)-2- 

pyridinyl)oxy)phenoxy)propanoate 

6,7-Dihydrodipyrido{1 .2-a:2M  ■-c)pyrazinediiumd«xomide 

(5-Benzyl-3-furyl)methy1  2.2-dimethyl-3-(2- 

methylpropenyi)cyclopropanecarboxylate 

Methoxychlor  (2,2-bis(p-methoxypheny1)-1,1,l-trichtoroethane) 

RoterK)ne 

Cube  Resins  other  than  rotenone 

Methoxychlor  (2,2^s(p-methoxyphenyl)-1 .1 ,1  -trichtoroethane) 
(*cis-trans-Allethrin 
^Wctyl  bicydoheptene  dicartwximide 

4-Chloro-alpha-(1-methylethyl)ben2eneacetic       acid.       cyano(3- 
phenoxyphenyl)methyl 


Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publicaUon  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  apphcable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


ooofoo 

000491 
000572 
001270 
001685 
001791 
002217 
003125 
005197 
006836 
006922 
010182 
010663 
010807 
033955 
034704 
036301 
064240 


Company  Name  and  Address 


Ciba-Geigy  Corp.,  Box  18300,  Greensboro,  NC  27419. 

The  Selig  Chemical  Industries,  840  Selig  Dr.,  SW.  Atlanta.  GA  30378. 

Rockland  Corp.,  686  Passaic  Ave.,  Box  809,  West  Caldwell,  NJ  07007. 

ZEP  Mfg.  Co.,  Box  2015,  Atanta,  GA  30301. 

The  State  Chemkal  Mfg.  Co.,  3100  Hamilton  Ave.,  Cleveland,  OH  441 14. 

Savome  Inc.,  10848  E.  Marginal  Way  So.,  Seattle,  WA  98168. 

James  Armbruster,  Regulatory  Sennces,  PBI-Gordon,  Agent  For:  PBI/Gordon  Corp.,  Box  014090,  Kansas  City.  MO  64101 . 

Bayer  Corp.,  Agriculture  Division,  8400  Hawthorn  Rd.,  Box  4913.  Kansas  City,  MO  64120. 

Systems  General,  Inc..  Box  152170,  Iwing.  TX  75015. 

Lonza  Inc.,  17-17  Rte  208,  Fair  Lawn.  NJ  07410. 

Akzo  Chemie  America,  300  S.  Riverside  Plaza,  Chicago,  IL  60606. 

Zeneca  Ag  Products,  Box  15458,  Wilmington,  DE  19850. 

Sentry  Chemical  Co.,  1481  Rock  Mountain  Blvd.,  Stone  Mountain,  GA  30086. 

AMREP,  Inc.,  990  Industrial  Dr.,  Marietta,  GA  30062. 

James  Amfibmster,  Regulatory  Sen/ices,  PBI-Gordon,  Agent  For:  PBI/gordon  Corp.,  Box  014090,  Kansas  City,  MO  64101 . 

Platte  Chemical  Co.  Inc.,  c/o  William  M.  Mahlburg,  Box  667,  Greeley,  CO  80632. 

Degesch  America,  Inc.,  Houston  Division,  14802  Pari<  Almeda  Drive.  Box  451036,  Houston,  TX  77245. 

Combat  Insect  Control  Systems,  c/o  PS  &  RC,  Box  493,  Pleasanton.  CA  94566. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  vrithdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
HolUns,  at  the  address  given  above, 
postmarked  before  June  4, 1996.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
apphcable  6(f)(1)  request  hsted  in  this 
notice.  If  the  product(8)  have  been 
subject  to  a  previous  cancellation 
action,  the  efCective  date  of  cancellation 


UMI 


and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  apphcable 
unsatisfied  data  requirements. 

rv.  Provisions  for  Disposition  of 
Existing  Stoclcs 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 


registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26,  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
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disposition  dates  will  be  given  in  the 
cucellatiGm  oiders. 

Bxlft^wg  stocks  STB  those  stocks  of 
registered  pesticide  products  which  are 
cunently  in  the  United  States  and 
wbidi  have  been  padcaged,  labeled,  and 
leleased  for  shipment  prior  to  the 
^Bcdve  date  of  the  cancellation  acticm. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
farther  sale  and  use  comply  with  the 
EPA-approved  U^  and  labeling  of  the 
afibctad  product(s).  Exceptions  to  these 
ganaral  rules  will  be  made  in  specific 
cases  whan  more  stringent  restrictions 
on  sale,  distribution,  ax  use  of  the 
products  or  their  ingredients  have 
abeady  been  imposed,  as  in  Special 
Review  actiaDs,  or  where  the  Agency 
has  identified  significant  potential  risk 
cmcems  associated  with  a  particular 
chemical. 

LktorSabfsds 

Environmental  protection.  Pesticides 
and  pests,  Pxoduct  registrations. 
Datad:  Pebroary  15, 1M6. 


Acting  Director,  Pivpuui  Managenwnt  and 
Support  DiviiioR.  OffioB  qfPettidde 
Ptogranu. 

(FR  Doc  90-4970  Fllsd  3-5-96;  8:45  am) 
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|pPP-iaOMS;Fm.B94«-«|      | 

BIlMMhrln;  Raoalpt  of  Applications  for 
EiMrganey  Emmpdona,  Solicitatton  of 
PuMo  CwniMnt 

AQBICV:  Environmental  Protection 

Agency  CEFA).  . 

ACnOH:  Notice. 

tUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  California 
Environmental  Protection  Agency  and 
the  Arizona  Department  of  Agriculture 
(hereefter  reiiBrred  to  as  the 
"Applicants")  to  use  the  pesticide 
bifanthrin  [CAS  826S7-04-3  (ds 
isomer)  and  CAS  83322-02-5  (trans 
isomer)]  to  treat  up  to  113.000  and 
28,000  acres,  respectively,  of  cucurbits 
(cucumbers,  melons,  ptmipkins,  and 
squash)  to  control  the  svreet  potato 
vdkitefly.  hi  accoidance  with  40  CFR 
186.24,  EPA  is  solidting  public 
comment  before  making  the  dedsion 
wdiether  or  not  to  grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
orbefore  March  21, 1996.    . 
ADOmiiril  Three  copies  of  written 
comments,  bearing  the  identification 


notation  "OPP-ISOQQS,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Ciystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  spedal 
characters  and  any  form  of  enoyption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfsd  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nimiber 
(OPP-180gg3].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  Information  on 
electronic  submissions  can  be  found 
.  below  in  this  dociunent. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  pot  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  indusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pestidde 
Programs,  Environmental  Protection 
Agency,  40Mv!  St,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway. 
ArUngton.  VA,  (703)  308-8791;  e-mail: 
beard.andreaOepamail.epa.gov. 
SUPPt-EMENTARY  mFORMATKM:  Pursuant 
to  Section  18  of  the  Federal  Insecticide, 
Fungidde,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
bom  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sadx 
exemption.  The  Applicants  have 


requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
bdfenthrin  on  cucurbits  to  control  the 
sweet  potato  whitefly.  Information  in 
acojrdance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  sweet  potato  whitefly  (SPWF)  is 
a  relatively  new  pest  on  cucurbits.  The 
SPWF  has  caused  severe  economic 
damage  to  several  other  commodities 
nationwide  induding  cotton,  lettuce, 
squash,  beans,  peanuts,  and 
ornamentals.  SPWF  causes  damage 
through  feeding  activities,  and  also 
indirectly  through  the  production  of  a 
honeydew,  whidi  encourages  growth  of 
sooty  mold  and  other  fungi.  This  pest 
also  causes  a  physiological  disorder 
resulting  in  irregular  ripening  of  fruit, 
believed  to  be  caused  by  transmission  of 
a  geminivirus.  The  Applicants  claim 
that  adequate  control  of  the  SPWF  is  not 
being  at^eved  with  the  currently 
registered  compounds.  The  Applicants 
daim  that  significant  economic  losses 
are  esniected  in  CaUfomia  and  Arizona 
cucuAit  production  if  the  SPWF  is  not 
adequately  controlled,  and  are  therefore 
requesting  this  use  of  bifenthrin. 

The  Applicants  propose  to  apply 
bifenthrin  at  a  maximum  rate  of  0.1  lb. 
active  ingredient  (a.i.)  (6.4  oz.  of 
produd)  per  acre  with  up  to  three 
applications  allowed,  and  a  maximimi 
of  0.3  lb.  a.i.  per  acre  per  season,  on  a 
total  ol  113.000  acres  of  cucurbits  in 
California,  and  28,000  acres  of  cucurbits 
in  Arizona.  It  is  possible  to  produce  two 
cucurbit  crops  per  calendar  year  on  a 
given  acre,  and  therefore,  the  acreage 
could  potentially  receive  6  applications. 
(maxJTniwn  of  0.6  lb.  a.i.  per  acre)  per 
calendar  year.  Therefore,  use  under 
these  exemptions  coiild  potentially 
amount  to  a  m»v<Tniiin  total  of  60,000 
lbs.  of  active  ingredient  in  California 
and  8,400  lbs.  of  active  ingredient  in 
Arizona. 

This  notice  does  not  constitute  a 
dedsion  by  EPA  on  the  applications 
themselves,  lliis  is  the  si3cth  year  that 
this  use  has  been  requested  tmder 
section  18.  The  regulatfons  governing 
section  18  require  that  the  Agency 
publish  notice  of  receipt  in  &e  Federal 
Register  and  solidt  public  comment  on 
an  application  for  a  specific  exemption 
proposing  use  of  a  pestidde  if  an 
emergency  exemption  has  been 
requeued  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
and/or  a  petition  for  tolerance  for 
residues  in  or  on  the  commodity  has  not 
been  submitted  to  the  Agency  [40  CFR 
166.24(a)(6)]. 

A  recGord  has  been  established  for  this 
notice  under  docket  number  [OPP- 
180993]  (induding  comments  and  data 


submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pestidde  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spedal  charaders  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  record  which  will  also  include 
all  conunents  submitted  direcUy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimient. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  EKvision  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
California  Environmental  Protection 
Agency  and  the  Arizona  Department  of 
Agriculture. 

List  of  Subjects 

Environmental  protection,  Pestiddes 
and  pests.  Crisis  exemptions. 

Dated:  February  23, 1996. 

-  Peter  CauUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  I*rograms. 

IFR  Doc.  96-4971  Filed  3-5-96;  8:45  am) 
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[OPP-180M4;  FRL  5350-1] 

Mancozab;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture,  Trade,  and 
Consiuner  Protection  (hereafter  referred 
to  as  the  "Applicant")  to  use  the 
pesticide,  mancozeb  to  treat  up  to  4,167 
acres  of  ginseng  to  control  stem  and  leaf 
blight.  An  emergency  exemption  for  this 
use  has  been  requested  for  the  previous 
3  years,  and  a  complete  application  for 
registration  of  this  use  and  tolerance 
petition  has  not  been  submitted  to  the 
Agency.  In  addition,  this  emergency 
exemption  has  been  subject  to  a  Special 
Review.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  21, 1996. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180994."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
{OPP-180994].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
conunent  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
pari  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  CiysUl  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 


from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505 W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6.  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway. 
Arlington.  VA.  (703)  306-8347;  e-mail: 
collantes.margarita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  mancozeb  on 
ginseng  to  control  stem  and  leaf  blight. 

Information  in  accordance  with  40 
CFR  part  166  was  submitted  as  part  of 
this  request.  According  to  the 
Applicant.  Altemaria  blight  rarely  kills 
the  ginseng  root,  which  is  the  marketed 
portion;  however,  loss  of  the  foliage 
results  in  significant  root  yield  loss  in 
a  harvested  crop,  and  retards  root 
growth  and  overwintering  ability  in 
younger  crops.  Infestations  of  AJtemaria 
blight  in  one  season  greatly  increase  the 
potential  for  epidemics  in  subsequent 
seasons,  since  the  fungus  remains  in  the 
infected  plant  debris.  Rovral  SOW.  the 
only  fungicide  carrying  a  section  3  label 
for  use  against  Alternaria  blight  on 
ginseng,  is  no  longer  effective  since 
Altemaria  panax  has  developed 
resistance  to  it.  If  not  controlled, 
Altemaria  blight  can  be  expected  to 
infest  all  of  Wisconsin's  5,000  acres  of 
ginseng  and  growers  will  suffer 
significant  economic  loss. 

Under  the  proposed  exemption  2.0  lbs 
of  product  1(1.5  lbs  of  active  ingredient 
(a.i.)]  i>er  acre  will  be  used  on  4,167 
acres.  A  maximum  of  12  applications  at 
a  minimum  of  7-day  intervals  will  be 
made  by  ground  equipment  using  a 
minimum  of  80  gallons  of  water  per 
acre.  A  28  day  pre-harvest  interval  will 
be  observed. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
subject  to  a  Special  Review,  and  is 
intended  for  a  use  that  could  pose  a  risk 
similar  to  the  risk  posed  by  any  use  of 
the  pesticide  which  is  or  has  been 
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fubfect  of  the  Special  Review.  [CFR 
186^4  (a)(5)]. 

TIm  A^ncy  initiated  a  Special 
Review  of  the  ethylene 
taiadlthiocaifaamate  (EBDC)  fungicides 
on  hily  17, 1987.  which  includes 
manooaab.  A  notice  of  final 
detennination  was  issued  Maich  2. 
1992.  The  Agency  took  this  action  based 
on  an  assessment  of  the  risks  from 
floqMsuie  to  ethylenethiourea  (ETU) 
present  in,  or  fimned  as  a  result  of 
metabolic  conversion  from,  pesticide 
products  containing  the  active 
ingredient  mancozeb.  ETU,  a  potential 
human  carcinogen,  teratogen,  and 
thyroid  toxicant,  is  present  as  a 
contaminant,  degradation  product,  and 
metabolite  of  all  the  EBDC  pesticides. 
The  Agency  concluded  that  the 
estimated  cumulative  risk  of  10->  from 
all  current  55  food  uses  was 
unacceptable  and,  therefore,  canceled 
the  following  11  food  uses:  apricots, 
carrots,  celery,  collards  mustard  greens, 
nectarines,  peaches,  rhubarb,  spinach 
succulent  beans  and  turnips.  These 
cancellations  reduce  estimated  lifetime 
dietary  risk  to  1.6  x  10-*  which  the 
Agency  has  determined  does  not 
outweigh  the  benefits  of  the  44  retained 
uses. 

The  regulations  also  require  the 
Agency  to  pubhsh  a  notice  of  receipt  in 
the  Federal  Register  and  solicit  public 
comment  on  an  application  for  a 
specific  exemption  if  an  emergency 
exemption  has  been  requested  or 
granted  for  that  use  in  any  3  previous 
years,  and  a  complete  application  for 
registration  of  that  use  has  notbeen 
sumnitted  to  the  Agency  (40  CFR 
166.24(a)(6)].  Exemptions  for  the  use  of 
mancoz^  on  ginseng  have  been 
requested  for  the  past  9  years  (1987  - 
1996).  The  registrant,  Rohm  and  Haas, 
has  indicated  that  they  intend  to  pursue 
a  registration  in  cooperation  with  IR-4 
this  year.  However,  an  application  for 
registration  of  this  use  has  not  been 
submitted  to  the  Agency. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
180994]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Envtromnental  Protection  Agency, 
Qystal  Mall  #2, 1921  Je^rson  Davis 
Highway,  Arlington,  VA. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginiiing  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  wall  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture, 
Trade,  and  Consumer  Protection. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Emergency  exemptions. 

Dated:  February  22. 1996. 

Peter  CauUdns, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  9&-4965  Filed  3-5-96;  8:45  am] 
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[OPP-180995;  FRL  5350-2] 

Metolachlon  Receipt  of  Application  for 
Emergency  Exemption,  Soilcitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  requests  from  the  Wisconsin 
Department  of  Agricultiue,  Trade  and 
Consumer  Protection  and  the  Virginia 
Department  of  Agriculture  and 
Consimier  Services  (hereafter  referred  to 
as  the  "Applicants")  to  use  the  pesticide 
metolachlor  to  treat  up  to  160  acres  in 
Jefferson,  Marquette  and  Waushara 
coimties  in  Wisconsin  and  1,000  acres 
in  Virginia  of  spinach  to  control  grasses 
and  weeds.  The  Applicants  propose  the 
use  of  an  emergency  exemption  which 
has  been  requested  for  the  previous  3 
years.  A  complete  application  for 
registration  of  this  use  and  a  tolerance 


petition  has  not  been  submitted  to  the 
Agency.  Therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  21, 1996. 
AOORESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180995,"  shoiild  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comm«its  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-180g9S].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Oystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  2046a  Office  location  and  telephone 
nimiber.  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-8347;  e-mail: 
collantes.margaritaOepamail.epa.gov. 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
metolachlor  on  spinach  to  control 
grasses  and  weeds.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicants,  the 
discontinued  production  of  diethatyl 
ethyl  (Antor)  by  Nor-Am  Chemical 
Company  has  left  spinach  growers 
without  an  efficacious  registered 
alternative.  Spinach  is  grown  entirely 
on  drained  muck  soil  in  Wisconsin. 
These  high  organic  matter  soils  render 
the  registered  alternative,  Roneet  6E 
ineffective  as  a  pre-emergent  treatment 
to  control  grasses  and  weeds.  Roneet 
does  not  control  the  pineapple  weed  nor 
galinsoga  weeds  of  Virginia.  These 
weeds  contaminate  the  spinach  and 
cannot  be  economically  removed  by 
hand  on  cleaning  belts  in  packing 
houses.  Without  the  use  of  metolachlor, 
spinach  growers  could  suffer  significant 
economic  losses. 

Under  the  proposed  exemptions,  a 
maximum  of  one  ground  application  at 
the  rate  of  2.00  pounds  of  active 
ingredient  per  acre  will  be  used  on  160 
acres  of  spinach  in  Jefferson,  Marquette, 
and  Waushara  counties  in  Wisconsin.  A 
maximum  of  one  pre-emergence 
application  per  crop  (three  harvest 
periods)  at  a  rate  of  0.75. to  1.0  pounds 
of  active  ingredient  per  acre  by  ground 
or  air  equipment  will  be  made  on  1,000 
acres  in  Virginia. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  an 
emergency  exemption  which  has  been 
requested  in  any  3  previous  years,  and 
a  complete  application  for  registration 
of  the  use  and/or  a  tolerance  petition 
has  not  been  submitted  to  the  Agency 
[40  CFR  166.24  (a)(6)).  This  is  the  fourth 
year  this  use  has  been  requested  under 
section  18  of  FIFRA  and  no  tolerance 
petition  has  yet  to  be  submitted. 
According  to  applicants,  IR-4  is 
planning  to  prepare  a  petition  package 
in  late  1996.  Such  notice  provides  for 
ojjportunity  for  public  comment  on  the 
application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
180995  ]  (including  comments  and  data 


submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture, 
Trade,  and  Consumer  Protection  and  the 
Virginia  Department  of  Agriculture  and 
Consumer  Services. 

List  of  Subjects 

Environmental  protection,  pesticides 
and  pests,  emergency  exemptions. 

Dated:  February  22, 1996. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  96-4966  Filed  3-5-96  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Proposed 
Related  Services;  Real  Estate 
Brokerage,  Farm  Management,  and 
Minerals  Management 

AGENCY:  Farm  Credit  Administration. 


ACTION:  Public  notice. 


SUMMARY:  On  July  17,  1995,  the  Farm 
Credit  Administration  (FCA  or  Agency), 
published  a  request  for  public 
comments  regarding  an  inquirv  bv  a 
Farm  Credit  System  (System  or  PCS) 
institution  for  approval  to  offer  Real 
Estate  Brokerage,  Farm  Management, 
and  Minerals  Management  service 
programs  as  authorized  "Related 
Services."  The  public  comment  period 
closed  on  September  15,  1995. 
Subsequently,  the  request  for  approval 
by  the  PCS  institution  was  withdrawn, 
and  the  Agency  is  no  longer  considering 
the  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  C.  Sherman.  Policy  Analyst, 
Regulation  Development,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883^498.  TDD  (703)  883- 
4444, 

or 

Gary  K.  Van  Meter,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-.S090.  (703)  883-4020,  TDD 
(703)  883^444. 

SUPPLEMENTARY  INFORMATION:  On  Julv 
17.  1995.  the  FCA  requested  public  " 
comment  (60  FR  36415)  on  the 
following  related  services  that  were 
being  contemplated  under  §618.8000: 
Real  Estate  Brokerage  Services,  Farm 
Management  Services,  and  Minerals 
Management  Services. 

The  regulation  at  §618.8000  requires 
a  prior  determination  that  any  new 
services,  not  previously  authorized  and 
placed  on  the  Related  Services  List  (RS 
List),  are  legally  authorized  and  do  not 
present  excessive  risk  to  the  requesting 
in.sfitufion  or  the  System  as  a  whole. 
Because  of  the  complex  nature  of  these 
proposed  services,  the  FCA  solicited 
public  comment  prior  to  acting  on  the 
request,  in  accordance  with  the 
guidelines  recentlv  adopted  in 
§618.801{)(b)(3). 

Many  comments  were  received  from 
FCS  institutions,  real  estate  brokers, 
auctioneers,  commercial  bankers,  and 
Members  of  Congress.  However,  before 
the  Agency  completed  its  deliberations, 
the  FCS  institution  that  had  originally 
requested  approval  of  real  estate 
brokerage, farm  management,  and 
minerals  management  services 
withdrew  its  request.  Because  the 
request  was  withdrawn,  approval  of  the 
three  services  and  their  addition  to  the 
RS  List  is  no  longer  under  consideration 
by  the  Agency. 
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final  decision  of  the  Conunissicm  shall 

be  issued  by  June  30, 1997. 

Joseph  C  Polking. 

Secretary. 

(FR  Doc.  96-5143  Filed  3-5-96;  8:45  am) 

BILUNO  CODE  f73l>-»1-M 
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FEDERAL  MARITIME  COMMISSION 
I0ocl«INa96>0q 

RoMhrtwiMllonal,  Inc.  v.  Overseas 
Moving  NeMork  imsmationel.  et  al.; 
NoOoe  of  FHIng  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Rose  International,  Inc. 
("Complainant")  against  Overseas 
Moving  Network  International 
("C»«NI").  OMNI  Shipping  Services. 
Inc.  American  International,  Inc., 
Cartwright  International  Van  Lines,  Inc., 
Crown  Overseas  Movers,  Inc.,  Graebel 
Movers  International,  Inc.,  Movers 
International,  Inc.,  Ocean- Air 
IntBinational.  Inc.,  Sentry  Household 
Shipping.  Inc.  and  Victory  Van 
Corporation  (collectively  designated 
"Respondents")  was  served  February 
29, 1996.  Complainant  alleges  that 
Respondents  have  violated,  and 
continue  to  violate,  sections  10(a)(1), 
(b)(1).  (b)(2).  (b)(3).  (b)(4),  (b)(6),  (b)(10), 
(b)(ll),  (b)(12)  and  (d)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
8S  1709(a)(1),  (b)(1),  (b)(2).  (b)(3),  (b)(4). 
(b)(6),  (b)(10).  (b)(ll).  (b)(12).  and  (d)(1). 
in  connection  with  their  activity  and 
practices  svurounding  service  contracts 
between  OMNI  and  the  Trans- Atlantic 
Conference  Agreement,  and  its 
predecessor,  the  Trans-Atlantic 
Agreement. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  February  28, 1997,  and  the 


FEDERAL  RESERVE  SYSTEM 

Fonnalions  of,  Acquisitions  t»y,  and 
Mergers  of  Banli  Holding  Companiee 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  §  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  apphcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  §  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  §  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  wtAild 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  29. 
1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Home  Financial  Bancorp.  Spencer. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  ^ares  of  Owen  Community 
Bank,  s/b/,  Spencer,  Indiana. 

Applicant  also  has  applied  to  engage 
directly  in  making  loans  and  other 
extensions  of  credit,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1.  Republic  Bancshares,  Inc.,  Natoma, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  United 
National  Bank  of  Natoma,  Natoma, 
Kansas. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  PearlStreet. Dallas. Texas  75201- 
2272: 

1.  Medina  Community  Bancshares, 
Inc..  Hondo,  Texas;  to  become  a  bank 
holding  company  by  acquiiring  100 
percent  of  the  voting  shares  of 
Community  National  Bank,  Hondo,   . 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  29. 1996. 
JennifiBT  J.  Joluuon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-5175  Filed  3-5-96;  8:45  am) 
BHXMQ  COOE  a210-01-f 
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FEDERAL  TRADE  COMMISSION 
[File  No.  952-3388] 

Georgetown  Publishing  House  Limited 
Partnership;  Georgetown  Publishing, 
Inc.;  Daniel  Levinas;  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Washington,  D.C.-based  publishing 
firm  from  misrepresenting  that  an 
advertisement  is  an  independent  review 
or  article,  or  that  it  is  not  a  paid 
advertisement.  The  consent  agreement 
settles  allegations  that  Georgetown  used 


deceptive  advertising  practices  to 
promote  the  sale  of  a  book  titled  The 
American  Speaker:  Your  Guide  to 
Successful  Speaking. 
DATES:  Comments  must  be  received  on 
or  before  May  6, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Winston,  Federal  Trade  Commission,  S- 
4002,  6th  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580.  (202)  326- 
3153.  Lesley  Anne  Fair,  Federal  Trade 
Commission,  S-4002,  6th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580,  (202)  326-3081. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  PubUc  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

In  the  matter  of:  Georgetown  Publishing 
House  Limited  Partnership,  a  limited 
partnership;  Georgetown  Publishing  House, 
Inc..  a  corporation;  and  Daniel  Levinas, 
individually  and  as  an  officer  of  said 
corporation. 

File  N'o.  952-3388. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Georgetown 
Publishing  House  Limited  Partnership,  a 
limited  partnership;  Georgetown 
Publishing  House,  Inc.,  a  corporation; 
and  Daniel  Levinas,  individually  and  as 
an  ofBcer  of  Georgetown  Publishing 
House,  Inc.  ("proposed  respondents"); 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
Georgetown  Publishing  House  Limited 
Partnership,  by  its  duly  authorized 
General  Partner;  Georgetown  Publishing 
House,  Inc.,  by  its  duly  authorized 
officer;  and  Daniel  Levinas,  individually 
and  as  an  officer  of  Georgetown 


Pubhshing  House.  Inc.;  and  coimsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Georgetown 
Publishing  House  Limited  Partnership  is 
a  limited  partnership  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  District  of 
Columbia,  with  its  principal  office  or 
place  of  business  at  1101  30th  Street 
NW.,  Washington,  D.C.  20007. 

Proposed  respondent  Georgetown 
Publishing  House,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
xmder  and  by  virtue  of  the  laws  of  the 
District  of  Columbia,  with  its  principal 
office  or  place  of  business  at  1101  30th 
Street  NW.,  Washington,  D.C.  20007. 
Georgetown  Publishing  House.  Inc.,  is 
General  Partner  of  Georgetown 
Publishing  House  Limited  Partnership. 

Proposed  respondent  Daniel  Levinas 
is  an  officer  of  Georgetown  Publishing 
House,  Inc.  Individually  or  in  concert 
with  others,  he  formulates,  directs  and 
controls  the  policies,  acts  and  practices 
of  said  corporation  and  his  address  is 
the  same  as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 


6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to-order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
cnmpliance  reports  showing  that  thev 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

; 

It  is  ordered  that  respondents 
Georgetown  Publishing  House  Limited 
Partnership,  a  limited  partnership,  and 
its  successors  and  assigns;  Georgetown 
Publishing  House,  a  corporation,  its 
successors  and  assigns,  and  its  officers; 
and  Daniel  Levins,  individually  and  as 
an  officer  of  said  corporation;  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from: 
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A.  Misrepresenting,  directly  or 
indiiectly,  that  such  product  has  been 
independently  reviewed  or  evaluated; 

B.  Misrepresenting,  directly  or 
indirectly,  that  an  advertisement  is  an 
independent  review  or  article  or  is  not 
a  paid  advertisement. 

B  I 

It  is  further  ordered  that  respondents 
Georgetown  Publishing  House  Limited 
Partnership  and  Georgetown  Publishing 
House,  Inc.,  their  successors  and 
assigns,  shall  for  a  period  of  five  (5) 
years  from  the  date  of  entry  of  this 
Order  m*'"*"'"  and  make  available  to 
the  Federal  Trade  Commission  within 
seven  (7)  business  days  of  the  date  of 
the  receipt  of  a  written  request,  business 
records  demonstrating  compUance  with 
the  terms  and  provisions  of  this  order. 

m  I 

It  is  further  ordered  that  respondents 
Georgetown  Publishing  House  Limited 
Partnership  and  Georgetown  PubUshing 
House,  Inc.,  their  successors  and 
assigns,  shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  order,  provide  a  copy  of  this 
order  to  each  of  its  current  principals, 
officers,  directors,  and  managers,  and  to 
all  personnel,  agents,  and 
representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
order,  and 

B.  For  a  period  often  (10)  years  from 
the  date  of  entry  of  this  order,  provide 
a  copy  of  this  order  to  each  of  its  future 
principals,  officers,  directors,  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
order  within  three  (3)  days  after  the 
person  commences  his  or  her 
responsibilities. 

TV  I 

It  is  further  ordered  that  respondents 
Georgetown  Publishing  House  Limited 
Partnership  and  Georgetown  Publishing 
House,  Inc.,  their  successors  and 
assigns,  shall  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
structxue,  including  but  not  limited  to 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation  or  partnership, 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  the  planned 
filing  of  a  bankruptcy  petition,  or  any 
other  change  in  the  corporation  or 
partnership  that  may  affect  compUance 
obligations  arising  out  of  this  order. 


It  is  further  ordered  that  respondent 
Daniel  Levinas  shall,  for  a  period  of  five 
(5)  years  from  the  date  of  entry  of  this 
order,  notify  the  Commission  within 
thirty  (30)  days  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  his  affiliation  with  any  new  business 
or  employment  which  involves  the  sale 
of  consumer  products.  Each  notice  of 
affiliation  with  any  new  business  or 
employment  shall  include  the 
respondent's  new  business  address  and 
telephone  number,  current  home 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  his  duties  and  responsibilities. 

VI 

It  is  further  ordered  that  this  order 
will  terminate  twenty  years  from  the 
date  of  its  issuance,  or  twenty  years 
from  the  most  recent  date  that  the 
United  States  or  the  Federal  Trade 
Commission  files  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  alleging  any 
violation  of  the  order,  whichever  comes 
later;  provided,  however,  that  the  filing 
of  such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  paragraph  in  this  order  that 
terminates  in  less  than  twenty  years; 

B.  This  order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  order  if  such  complaint  is 
filed  after  the  order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and 
the  dismissal  or  ruUng  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appeafing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

VII 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  order. 

Analysis  of  Proposed  Conaent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 


from  Georgetown  PubUshing  House 
Limited  Partnership;  Georgetown 
PubUshing  House,  Inc.;  and  Daniel 
Levinas,  the  president  of  Georgetown 
PubUshing  House.  The  respondents  sell 
various  biisiness  pubUcations,  including 
The  American  Speaker:  Your  Guide  to 
Successful  Specjdng,  which  are 
advertised  through  direct  mail 
promotions  to  consumers. 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  {>eriod  will  become  part  of 
the  pubUc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

In  this  case,  proposed  respondents 
sent  direct  mail  soUcitations  to 
consiuners  for  The  American  Speaker: 
Your  Guide  to  Successful  Specddng.  The 
soUdtation  was  headed  with  the  word 
"REVIEW"  and  was  printed  on  glossy 
paper  with  a  torn  left  margin,  similar  in 
appearance  to  an  article  torn  out  of  a 
magazine.  The  bottom  of  the  page 
included  the  words  "page  17"  and 
"November  1994,"  suggesting  that  the 
"review"  had  appeared  on  that  page  of 
a  monthly  magazine.  The  second  page  of 
the  "review"  included  the  carry-over 
conclusion  of  an  unrelated  article 
crossed  out  by  hand  that  was 
purportedly  "continued  bom  page  12." 
Attached  to  the  pvuported  "review"  was 
a  post-it  note  containing  the 
handwritten  notation: 


(Recipient's  name]. 
Try  this. 
It  works! 

/ 

The  Commission's  complaint  in  this 
matter  charges  the  proposed 
respondents  with  falsely  representing 
that  the  direct  mail  soUdtation  was  a 
book  review  written  by  an  independent 
joumaUst  and  reviewer  and  had  been 
disseminated  in  a  magazine  or  other 
independent  pubUcation.  In  fact, 
according  to  the  complaint,  the  cUpping 
was  not  an  independent  review  from  a 
magazine  sent  by  an  acquaintance. 
Rather  it  was  an  advertisement  written 
and  sent  by  the  proposed  respondents. 

The  proposed  order  contains 
provisions  designed  to  remedy  the 
alleged  violations.  Part  I  of  the  proposed 
order  prohibits  the  proposed 
respondents  from  misrepresenting  that 
any  product  has  been  independently 
reviewed  or  evaluated.  In  addition.  Part 


I  prohibits  the  proposed  respondents 
from  misrepresenting  that  an 
advertisement  is  an  independoit  article 
or  review  or  is  not  a  paid  advertisement. 
The  proposed  order  also  contains 
standard  recordkeeping  and  reporting 
requirements,  including  a  provision 
sunsetting  the  order  after  twenty  years 
under  certain  drcumstances. 

The  purpose  of  this  analysis  is  to 
faciUtate  pubUc  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  offidal  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Cluk,  . 
Seaetaiy. 

(PR  Doc.  96-5225  Filed  3-5-96;  8:45  am] 
MUMQ  OOOC  STSO-SI-ai 


(File  No.  962-3014] 

Mrs.  FMds  CookiM,  Inc.;  ConMnt 
AgrMfiMiit  With  Analyais  To  Aid 
Public  Commwit 

AQENCV:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  filnal 
Commission  approval,  wotild  prohibit 
the  Salt  Lake  Qty,  Utah-based 
corporation  bom  misrepresenting  the 
amotmt  of  fat,  saturated  fat,  cholesterol, 
or  calories  in  any  bakery  food  products. 
The  consent  agreement  settles 
allegations  that  Mrs.  Fields  touted  a 
cookie  line  as  "low  Cat"  in  advertising 
and  promotional  materials  when  the  fat 
content  of  two  cookies  in  the  line 
exceeded  the  amount  of  &t  that  quaUfies 
as  "low  Cat"  under  Food  and  Drug 
Administration  regulations. 
DATES:  Comments  must  be  received  on 
or  before  May  6. 1996. 
ADDRESSES:  Comments  should  be 
direded  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Waahington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  D.  Morse,  Boston  Re^onal 
Office,  Federal  Trade  Commission,  101 
Merrimac  Street,  Suite  810,  Boston, 
Massachusetts  02114-4719,  (617)  424- 
5960. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Ad,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subjed  to  final 


approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  PubUc  comment  is 
invited.  Such  conunents  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspedion  and 
copying  at  its  prindpal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rides  of  Pradioe  (16 
CFR  4.9(b)(6)(u)). 

In  the  matter  of:  Mrs.  Fields  Cookies,  Inc. 
a  corporation.  File  No.  952  3014. 

Agreement  Conteiniiig  Conaent  Order 
To  Ceaae  and  Delist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Mrs.  Fields 
Cookies,  Inc.,  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Mrs.  Fields  Cookies,  Inc.,  by  its  duly 
authorized  officer  and  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed. respondent  Mrs.  Fields 
Cookies,  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
CaUfomia  with  its  office  and  principal 
place  of  business  located  at  462  West 
Bearcat  Drive.  Sah  Lake  Qty,  UT  84115. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  fads  set  forth  in  the 
attached  draft  complaint. 

3.  Pro{>osed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  dedsion  contain  a 
statement  of  findings  of  fad  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vaUdity  of  the  Order  entered  pursuant  to 
this  agreement 

4.  'This  agreement  shall  not  become 
pari  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  wiU  be  placed 
on  the  pubUc  reconj  for  a  period  of  sixty 
(60)  days  and  information  in  reaped 
thereto  pubUcly  released.  The 
Conmiission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 


dedsion,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  setUement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attadied  draft  complaint  and 
its  dedsion  containing  the  foUowing 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (2)  make 
information  public  in  reaped  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effed  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shaU  become 
final  upon  service.  DeUvery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  rights  it  may  have  to  any  other 
maimer  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradid  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
wiU  be  required  to  file  one  or  more 
compUance  reports  showing  that  it  has 
fully  compUed  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  Uable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that  respondent  Mrs. 
Fields  Cookies,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
diredly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connedion  with  the  manufaduring, 
labeling,  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
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any  food  in  or  aflJncrtng  commerce,  as 
"flood"  and  "commerce"  are  defined  in 
the  Fedend  Trade  Commission  Act,  do 
farthnridi  oaaaa  and  desist  from 
miaiepiesenting  in  any  manner,  directly 
or  fa^  impUcatioa,  through  numerical  or 
descriptive  terms  or  any  other  means, 
the  existence  or  amount  of  fat,  saturated 
bt,  cholesterol  or  calories  in  any  bakery 
food  product,  whether  cooked  or 
uncooked.  If  any  representation  covered 
by  this  Part  either  directly  or  by 
implication  conveys  any  nutrient 
content  claim  defined  (for  purposes  of 
labeling)  by  any  regulation  promulgated 
by  the  Food  and  Drag  Administration, 
compliance  with  this  Part  shall  be 
governed  by  the  qualifying  amount  for 
such  defined  claim  as  set  forth  in  that 
regulation. 


Nothing  in  this  Order  shaU  prohibit 
respondent  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  food  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990. 

m  I 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  sny  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 


T^^i 


materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  test,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

/V 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
chai^  in  the  respondent  such  as 
dissfuution.  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  respondent  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 


h  is  further  ordered  that  respondent 
shdl.  within  thirty  (30)  days  after 
service  of  this  Order,  distribute  a  copy 
of  this  Order  to  each  of  its  operating 


divisions,  to  each  manager  of  its 
company-owned  and  franchised  stores, 
and  to  each  of  its  officers,  agents, 
representatives,  and  employees  engaged 
in  the  preparation  or  placement  of 
advertisements  or  promotional  materials 
covered  by  this  Order. 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Commission  may  require,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Vtt 

This  Order  will  terminate  twenty  (20) 
years  from  the  date  of  its  issuance,  or 
twenty  (20)  years  from  the  most  recent 
date  that  the  United  States  or  the 
Federal  Trade  Commission  files  a 
complaint  (with  or  without  an 
accompanying  consent  decree)  in 
federal  court  alleging  any  violation  of 
the  Order,  whichever  comes  later; 
provided,  however,  that  the  filing  of 
such  a  complaint  will  not  affiact  Uie 
duration  of: 

A.  Any  paragraph  of  this  Order  that 
terminates  in  less  than  twenty  (20) 
years; 

B.  This  Order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  respondent  did  not 
violate  sny  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Older  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  N4rs.  Fields  Cookies,  Inc.  ("Mrs. 
Fields"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  shoiild 


withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  claims  made  by 
Mrs.  Fields  in  its  advertising  for  three 
new  cookies  it  introduced  in  1994.  The 
Commission's  complaint  charges  Mrs. 
Fields  with  engaging  in  unfair  or 
deceptive  practices  in  connection  with 
the  advertising  these  cookies.  According 
to  the  complaint.  Mrs.  Fields  falsely 
represented  that  all  three  of  the  new 
cookies  are  low  fat. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Mrs.  Fields  from 
engaging  in  similar  deceptive  and  unfair 
acts  and  practices  in  the  fiittire. 

Part  I  of  the  order  prohibits  Mrs. 
Fields  from  misrepresenting  the 
existence  or  amount  of  fet,  saturated  fat, 
cholesterol  or  calories  in  any  bakery 
food  product,  whether  cooked  or 
uncooked.  Part  I  also  requires  that  any 
representation  covered  by  this  Part  that 
conveys  a  nutrient  content  claim 
defined  for  labeling  by  any  regulation  of 
the  Food  and  Drug  Administration 
("FDA")  must  comply  with  the 
qualifying  amount  set  forth  in  that 
regulation. 

Part  n  of  the  order  provides  that 
representations  that  woiild  be 
specifically  permitted  in  food  labeling, 
imder  regulations  issued  by  the  FDA 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990,  are  not 
prohibited  by  the  order. 

Part  ni  of  the  order  requires  Mrs. 
Fields  to  maintain  copies  of  all 
materials  relied  upon  in  making  any 
representation  covered  by  the  order. 

Part  IV  of  the  order  requires  Mrs. 
Fields  to  notify  the  Commission  of  any 
changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  V  of  the  order  requires  Mrs. 
Fields  to  distribute  copies  of  the  order 
to  its  operating  divisions  and  to  various 
officers,  agent  and  representatives  of 
Mrs.  Fields. 

Part  VI  of  the  order  requires  Mrs. 
Fields  to  file  with  the  Commission  one 
or  more  reports  detailing  compliance 
with  the  order. 

Part  Vn  of  the  order  is  a  "simset" 
provision,  dictating  that  the  order  will 
terminate  twenty  (20)  years  from  the 
date  it  is  issued  or  twenty  years  after  a 
complaint  is  filed  in  federal  court,  by 
either  the  United  States  or  the  FTC, 
alleging  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conunent  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 


the  agreement  and  proposed  order,  or  to 

modify  any  of  their  terms. 

Dmald  S.  Qark, 

SBcretary. 

(PR  Doc.  96-5226  Filed  3-5-96;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

Proposed  Extansion  of  Colloction; 
Comnwnt  Request  for  the  SF  278 
Public  Financial  Disclosure  Report 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

action:  Notice. 

summary:  The  Office  of  Government 
Ethics  plans  to  submit  the  Standard 
Form  (SF)  278  which  it  sponsors  for  a 
three-year  extension  of  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  The  SF  278  is  henceforth  to  be 
accompanied  by  agency  notification  to 
filers  of  certain  modified  reporting 
requirements  not  yet  incorporated  into 
the  form  itself;  QCS,  also  intends  to 
work  on  a  future  modified  form  to 
eventually  replace  the  existing  SF  278. 
DATES:  Commenb  on  this  proposed 
extension  should  be  received  by  May 
20, 1996. 

ADDRESSES:  Comments  should  be  sent  to 
William  E.  Grossman,  Office  of 
Govenunent  Ethics.  Suite  500. 1201 
New  York  Avenue,  NW.,  Washington. 
DC  20005-3917.  Comments  may  also  be 
sent  electronically  to  OGE's  Internet  E- 
mail  address  at  ogeOattmail.com  (for  E- 
mail  messages,  the  subject  line  should 
include  the  following  reference — "SF 
278  paperwork  comment"). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gressman  at  the  Office  of  Government 
Ethics;  telephone:  202-523-5757,  ext. 
1110;  FAX:  202-  523-6325.  A  copy  of  a 
blank  SF  278  form  may  be  obtained, 
without  charge,  by  contacting  Mr. 
Gressman. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period,  the  SF  278  Executive  Branch 
Personnel  Public  Financial  Disclosure 
Report  (OMB  control  ntunber  3209- 
0001)  for  a  three-year  extension  of 
approval  by  OMB  under  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C 
chapter  35).  The  ctirrent  papowork 
approval  for  the  SF  278  is  scheduled  to 
expire  at  the  end  of  September  1996. 
Since,  for  now  (see  discussion  below), 
no  modification  to  the  standard  form  is 
being  proposed,  OCX  will  not  need  to 
seek  General  Services  Administration 
(GSA)  clearance  for  the  future  request 


for  extension  of  OMB  paperwork 
approval. 

The  Office  of  Government  Ethics,  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal    . 
Government  under  the  Ethics  in 
Government  Act  (the  "Ethics  Act"),  is 
the  sponsoring  agency  for  the  SF  278, 
the  most  recent  edition  of  which  is  that 
of  June  1994.  The  prior  January  1991 
edition  also  remains  usable  uintil 
supplies  are  exhausted.  In  accordance 
with  section  102  of  the  Ethics  in 
Government  Act,  S  U.S.C.  app.  §  102, 
and  OGE's  implementing  financial 
disclosure  regulations  at  5  CFR  part 
2634,  the  SF  278  collects  pertinent 
financial  information  from  certain 
officers  and  high-level  employees  in  the 
executive  branch  for  conflicts  of  interest 
review  and  public  disclosiue.  The 
financial  information  collected  imder 
the  statute  and  regulations  relates  to: 
assets  and  income:  transactions;  gifts, 
reimbursements  and  travel  expenses; 
liabilities;  agreements  or  arrangements; 
outside  positions;  and  compensation 
over  $5,000  paid  by  a  source— all 
subject  to  various  reporting  thresholds 
and  exclusions. 

The  SF  278  is  completed  by 
candidates,  nominees,  new  entrants, 
incuonbents  and  terminees  of  certain 
high-level  positions  in  the  executive 
branch  of  the  Federal  Government.  The 
Office  of  Govenunent  Ethics,  along  with 
the  agencies  concerned,  conducts  the 
review  of  the  SF  278  reports  of 
Presidential  nominees  subject  to  Senate 
confirmation.  This  group  of  nominee 
reports  forms  the  basis  of  OGE's 
paperwork  estimates.  In  light  of  OGE's 
experience  over  the  past  three  years 
(1993-1995),  the  estimate  of  the  total 
number,  on  average,  of  such  nominee's 
SF  278  forms  expected  to  be  filed 
annually  at  OGE  by  members  of  the 
public  (as  opposed  to  current  Federal 
employees),  primarily  by  private  citizen 
nominees  and  private  representatives 
(lawyers,  accotmtants,  brokers  and 
bankers)  of  both  private  citizen  and 
Federal  employee  nominees,  remains 
280. 

The  estimated  average  amoimt  of  time 
to  complete  the  report  form,  including 
review  of  the  instructions,  is  also  the 
same — three  hours.  Thus,  the  overall 
estimated  aimual  pubUc  burden  for  the 
SF  278  for  the  nominee  report  forms 
processed  at  the  Office  of  Government 
Ethics  will  stay  at  840  hours.  Moreover, 
OGE  estimates,  based  on  the  agency 
ethics  program  questionnaire  responses 
for  1994  (the  most  recent  survey 
available),  that  some  22,500  SF  278 
report  forms  are  filed  annually  at 
departments  and  agencies  throughout 
the  executive  branch.  Most  of  those 
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executive  branch  filers  are  current 
Federal  employees  at  the  time  they  file, 
but  certain  candidates  for  President  and 
Vice  President,  nominees,  new  entrants 
and  terminees  complete  the  form  either 
before  or  after  their  Government  service. 
The  percentage  of  private  citizen  filers 
branchwide  is  estimated  at  no  more 
than  5%  to  10%,  or  some  1,125  to  2,250 
at  most. 

As  noted  above,  the  Office  of 
Government  Ethics  is  asking  executive 
branch  departments  and  agencies  to 
notify  filers  of  the  SF  278  of  certain 
recent  changes  in  the  reporting  law  as 
regards  higher-category  (over 
$1,000,000)  assets,  income  and 
liabilities.  In  addition,  OGE  itself  will 
notify  concerned  filers  holding  qualified 
blind  trusts  of  a  modification  as  to 
reportable  trust  interests.  See  sections 
20  and  22  of  the  Lobbying  Disclosure 
Act  of  1995,  Public  Law  104-65,  which 
amended  the  Ethics  in  Government  Act. 
There  may  also  be  a  need  to  modify  the 
gifts/reimbursement  reporting 
thresholds  if  the  "minimal  value"  under 
the  Foreign  Gifts  and  Decorations  Act,  5 
U.S.C.  7342.  is  raised  by  GSA  to  over 
$250  (the  Ethics  Act  reporting 
thresholds  are  pegged  to  any  increase 
over  that  amount  of  "minimal  value"). 
If  so,  this  change  would  likewise  be 
handled  for  now  by  OGE  and  agency 
notification  to  filers.  In  the  next  year  or 
two,  OGE  intends  to  begin  work  on  an 
eventual  successor  form  to  the  current 
version  of  the  SF  278  that  would  reflect 
these  recent  changes  as  well  as  add 
express  mention,  on  the  public  burden 
information  block,  of  a  statement 
pursuant  to  the  1995  amendments  to  the 
paperwork  law  to  the  effect  that  "an 
agency  may  not  conduct  or  sponsor,  and 
no  person  is  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number,"  together  with  a  parenthetical 
mention  that  such  number  is  displayed 
in  the  upper  right-hand  comer  of  the 
front  page  of  the  form.  Serious 
consideration  will  also  be  given  to  an> 
other  appropriate  changes,  including 
possible  redesign  of  the  form  at  that 
time.  That  future  form  may  either  be  a 
modified  standard  form  or  a  new  OGE 
form  and  will  be  subject  to  appropriate 
clearances  before  issuance.  Again,  for 
now,  OGE  is  not  proposing  to  modify 
the  SF  278  report  form  itself,  but  rather 
will  ask  that  departments  and  agencies 
notify  their  filers  of  the  modifications  to 
the  reporting  requirements  and  new 
paperwork  statement  when  the  existing 
SF  278  forms  are  provided  for 
completion  (OGE  will  notify  concerned 
filers  of  the  changes  as  to  qualified  blind 
tmst  interests). 


UMI 


y 


Fedwl  Regiater  /  Vol.  61.  No.  45  /  Wednesday,  March  6.  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  45  /  Wednesday.  March  6.  1996  /  Notices 


8943 


Based  oa  an  OGE  request  last  year  as 
approved  by  the  General  Services 
A(uninistrati<ni,  the  SF  278  PubUc 
Financial  Disclosure  Report  can  now  be 
electronically  duplicated  without 
standard  form  exception  clearance 
pursuant  to  GSA's  Federal  Information 
Resources  Management  Regulation 
Bulletin  B-3.  provided  that  the 
bulletin's  strict  dupUcation  standards 
(precisely  paralleling  the  cxiginal  paper 
form  to  the  extent  feasible)  are  complied 
with.  Thus,  departments  and  agencies 
can  develop  their  own  electronic  SF  278 
forms.  The  Office  of  Government  Ethics 
is  also  considering  development  of  a 
stand-alone  electronic  SF  278  form  that 
would  be  made  available  free  of  charge 
or  at  cost  to  executive  branch 
departments  and  agencies.  In  addition, 
that  electronic  version  of  the  form  could 
be  placed  on  OGE's  electronic  bulletin 
board  entitled  "The  Ethics  Bulletin 
Board  System"  (TEBBS).  For  now,  OGE 
notes  that  even  with  these  electronic 
initiatives,  the  SF  278  reports,  once 
completed,  will  still  need  to  be  printed 
out  and  signed  manually.  Electronic 
filing  is  not  authOTized  at  the  present 
time  fcv  the  SF  278s. 

Public  comment  is  invited  on  each 
aspect  of  the  SF  278  PubUc  Financial 
Disclosure  Report  as  set  forth  in  this 
notice,  including  specifically  views  on 
the  need  for  and  practical  utiUty  of  this 
collection  of  information,  the  accuracy 
of  OGE's  burden  estimate,  the  potential 
for  enhancement  of  quahty .  utihty  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology). 

Comments  received  in  response  to 
this  notice  will  be  summariziBd  for,  and 
may  be  included  with,  the  OGE  request 
for  extension  of  the  OMB  paperwoii^ 
approval  for  this  information  collection. 
The  comments  will  also  become  a 
matter  of  pubUc  record. 

Approved:  Petmiaiy,  1996. 
SleplMB  D.  Potli, 

Director,  Office  of  Government  Ethics. 
[PR  Doc  96-5250  Filed  ^-5-96;  8:45  am) 


DEPARTMEIfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Oflle*  of  th«  S«er«tary 

Nolle*  of  AvailabHIty  of  ttM  Report  of 
llw  CommlMlon  on  Rosoareh  Intogrtty 

Notice  is  hereby  given  of  the 
availabiUty  of  the  final  Report  of  the 
Commission  on  Research  Integrity: 
Integrity  and  Misconduct  in  Res^rch. 
The  mandate  of  the  Commission  was  to 
develop  recommendations  for  the 


Secretary  of  Health  and  Human  Services 
(DHHS)  and  the  Congress  on  the 
administration  of  Section  493  of  the 
Public  Health  Service  Act.  as  amended 
by  and  added  to  by  Section  161  of  the 
NIH  Revitalization  Act  of  1993. 

Henrietta  D.  Hyatt-Knorr.  Executive 
Secretary  of  the  Commission  on 
Research  Integrity,  can  be  reached  at 
Rockwall  II,  Suite  700,  5515  Security 
Lane,  Rockville  MD  20852,  (301)  443- 
3400  (phone),  (301)  443-5351  (fax),  or  at 
hhyatt@osophs.ssw.dhhs.gov  (Internet). 
The  report  is  available  on  the  World 
Wide  Web  (WWW)  at  the  ORI 
Homepage  at  bttp://phs.os.dhhs.gov/ 
phs/ori/  ori — home.html.  To  access  the 
report  go  to  "Publications", 
"Additional",  and  Number  10: 
"Integrity  and  Misconduct  in  Research." 
All  interested  parties  are  encouraged  to 
access  the  report  in  this  manner. 

The  Executive  Secretary  can  also 
provide  a  WordPerfect  5.1  or  6.1  version 
on  a  disk.  Please  submit  the  request 
along  with  a  3W,  formatted  disk  (IBM- 
compatible)  and  a  self-addressed, 
stamped  envelope. 

Printed  copies  of  the  report  are 
available  free  of  charge  from  the 
Executive  Secretary. 
HenrietU  D.  Hyatt-Knorr, 

Executive  Secretary,  Commission  on  Besearch 
Integrity. 

[FR  Doc.  96-5210  Filed  3-5-96;  8:45  am) 
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Administration  for  ChUdren  and 
FamlllM 

Office  of  Community  Services 

[Program  Announcement  No.  OCS-M-02] 

Request  for  Applications  Under  tti* 
Office  of  Community  Services'  Fiscal 
Year  1996  National  Youttt  Sports 


AQENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Request  for  appUcations  under 
the  Office  of  Commtmity  Services' 
National  Youth  Sports  Program. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  Section  682  of  the  Community 
Services  Block  Grant  Act  of  1981,  as 
amended.  This  Program  Announcement 
contains  forms  and  instructions  for 
submitting  an  appUcation. 


CLOSMQ  DATE:  The  closing  time  and  date 
for  receipt  of  appUcations  is  4:30  p.m. 
(Eastern  Time  Zone)  April  22. 1996. 

Applications  received  after  4:30  p.m. 
will  be  classified  as  late. 
CONTACT:  Joseph  R.  Carroll.  Acting 
Director,  Division  of  Community 
Discretionary  Programs,  Office  of 
Commimity  Services.  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade.  S.W.,  Washington,  D.C. 
20447,  (202)  401-9345. 

This  Annoimcement  is  accessible  on 
the  OCS  Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  a  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Miimie  Lan^  at  (202)  401-5309. 

Part  A— Preamble 

1.  Legislative  Authority 

Section  682  of  the  Commimity 
Services  Block  Grant  Act,  as  amended, 
authorizes  the  Secretary  of  Health  and 
Hiunan  Services  to  make  a  grant  to  an 
eligible  service  provider  to  administer 
national  or  regional  prt>grams  designed 
to  provide  instructional  activities  for 
low-income  youth. 

2.  Definitions  of  Terms 

For  ptirposes  of  this  Program 

Annoimcement  the  following 

definitions  apply: 

— ^Low-income  youth:  a  youth  between 
the  ages  of  10  through  16  whose 
femily  income  does  not  exceed  the 
DHHS  Poverty  Income  Guidelines. 

— Eligible  Applicant:  A  national  private 
nonprofit  organization,  a  coaUtion  of 
such  organizations,  or  a  private 
nonprofit  organization  applying 
jointiy  with  a  business  concern  that 
has  demonstrated  experience  in 
-  operating  a  program  providing 
instructions  to  low-income  youth. 

— ^Budget  period:  The  interval  of  time 
into  which  a  grant  period  of 
assistance  is  divided  for  budgetary 
and  funding  purposes. 

— ^Project  period:  Ine  total  time  for 
which  a  project  is  approved  for 
support,  including  any  approved 
extensions. 

Part  B— Application  Prerequisites 

1.  Eligible  Applicants 

OCS  Mrill  only  consider  those 
applications  received  from  entities 
which  are  eUgible  appUcants  as 
specified  in  Part  A  2.  of  this 
Announcement.  Non-profit 
organizations  must  submit  proof  of  thefr 
non-profit  status  in  their  applications  at 
the  time  of  submission.  Failure  to  do  so 
will  result  in  rejection  of  their 
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applications.  The  non-profit  agency  can 
accompUsh  this  by  providing  a  copy  of 
the  applicant's  Usting  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  and  by 
'  providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

2.  Number  of  Grants,  Grant  Amount, 
and  Matching  Requirements 

a.  Number  of  Grants 

The  OCS  anticipates,  subject  to  the 
availability  of  funds,  that  one  grant  will 
be  made  under  this  program. 

b.  Grant  Amounts 

Estimated  twelve  million  dollare 
($12,000,000)  subject  to  final 
appropriation. 

c.  Matching  Requirements 

The  grants  require  a  match  of  either 
cash  or  third  party  in-kind  of  one  dollar 
for  each  dollar  awarded  up  to 
$9,400,000  and  a  cash  match  of  29%  of 
the  Federal  funds  requested  in  excess  of 
$9,400,000. 

3.  Project  Period  and  Budget  Period 

The  project  and  budget  periods  must 
not  exceed  12  months,  with  significant 
amount  of  program  activities  to  be 
undertaken  in  the  period  covering  June, 
July  and  August  1996. 

4.  Administrative  Costs/Indirect  Costs 

No  funds  from  a  grant  made  under 
this  program  may  be  used  for 
administrative  expenses.  To  the  extent 
that  indirect  costs  are  not  administrative 
in  nature,  such  costs  may  be  allowed 
provided  the  grantee  has  negotiated  an 
approved  Indirect  Cost  Rate  Agreement 
which  excludes  administrative 
expenses.  However,  it  should  be 
understood  that  indirect  costs  are  part. 
of,  and  not  in  addition  to,  the  amount 
of  funds  awarded  in  the  subject  grant. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  targeted  toward  10-16 
year  olds  from  low-income  families. 

Attachment  A  to  this  Announcement 
is  an  excerpt  from  the  most  recently 
pubUshed  Poverty  Income  guidelines. 
Annual  revisions  of  these  Guidelines  are 
normally  pubUshed  in  the  Federal 
Register  in  February  or  early  March  of 
each  year  and  are  appUcable  to  projects 
being  implemented  at  the  time  of 
pubUcation.  Grantees  will  be  required  to 
apply  the  most  recent  Guidelines 


throughout  the  project  period.  The 
Federal  Register  may  be  obtained  from 
pubUc  Ubraries,  Congressional  offices, 
or  by  writing  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  In 
addition,  it  may  be  obtained  by 
downloading  from  the  OCS  Electronic 
Bulletin  Board.  (See  instructions  under 
CONTACT  at  the  beginning  of  this 
document.) 

No  other  government  agency  or 
privately  defined  poverty  guidelines  are 
applicable  to  the  detemftnation  of  low- 
income  eUgibility  for  this  OCS  program. 

6.  Multiple  Submittals 

An  applicant  organization  should  not 
submit  more  than  one  application  under 
this  Program  Announcement. 

Part  C — Purpose  and  project 
Requirements 

1.  Purpose 

The  Department  of  Health  and  Human 
Services  is  committed  to  improving  the 
health  and  physical  fitness  of  young 
people,  particularly  those  that  are 
members  of  low-income  families  and 
residents  of  economicaUy  disadvantaged 
areas  of  the  United  States. 

The  Department  seeks  to  improve  the 
Uves  of  these  young  people  through 
sports  skill  instruction,  counseUng  in 
good  health  practices,  and  counseling 
related  to  anti-drug  and  anti-alcohol 
abuse. 

2.  Project  Requirements 

Any  instructional  activity  carried  out 
by  an  eligible  service  provider  receiving 
a  grant  under  this  Program 
Announcement  shall  be  carried  out  on 
the  campus  of  an  institution  of  higher 
education  (as  defined  in  section  1201  (a] 
of  the  Higher  Education  Act)  and  shall 
include — 

a.  access  to  the  facilities  and  resources 
of  such  institution; 

b.  an  initial  medical  examination  and 
follow-up  referral  or  treatment,  without 
charge,  for  youth  during  their 
participation  in  such  activity; 

c.  at  least  one  nutritious  meal  daily, 
without  charge,  for  participating  youth 
during  each  day  of  participation; 

d.  high  quality  instruction  in  a  variety 
of  sports  (tiiat  shall  include  swimming 
and  that  may  include  dance  and  any 
other  high  quality  recreational  activity) 
provided  by  coaches  and  teachers  from 
institutions  of  higher  education  and 
from  elementary  and  secondary  schools 
(as  defined  in  sections  1471(8)  and 
1471(21)  of  the  Elementary  and 
Secondary  Education  Act  of  1965);  and 

e.  enrichment  instruction  and 
information  on  matters  relating  to  the 


well-being  of  youth,  to  include 
educational  opportunities  and  study 
practices,  education  for  the  prevention 
of  drug  and  alcohol  abuse,  health  and 
nutrition,  career  opportunities,  and 
family  and  job  responsibiUties. 

Part  D— Review  Criteria 

•    Applications  which  pass  the  initial 
screening  and  pre-rating  review 
described  in  Part  G  5.  wiU  be  assessed 
and  scored  by  reviewers.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  weaknesses  under  each  appUcable 
criterion  published  in  this 
Annoimcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  criteria  set  forth 
below  coupled  with  the  specific 
requirements  described  in  Part  G. 

AppUcants  should  write  their  project 
narrative  according  to  the  review 
criteria  using  the  same  sequential  order. 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement 

1.  Criterion  1:  Location  and  number  of 
institutions  of  Higher  Education 
(Maximum:  20  points). 

a.  Applicant  must  describe  and 
document  the  number  and  location  of 
Institutions  of  Higher  Education 
committed  to  participation  in  this 
program,  with  special  attention  to 

'  documenting  the  accessibility  of  the 
schools  to  economically  disadvantaged 
communities  (0-12  points). 

b.  Applicant  must  describe  in  the 
aggregate  the  facilities  which  will  be 
available  on  the  campuses  of  the 
institutions  to  be  used  in  the  program 
(swimming  pools,  medical  facilities, 
food  preparation  facihties,  etc.)  (0-8 
points). 

2.  Criterion  II:  Adequacy  of  Work 
Program  (Maximum:  20  Points). 

a.  Applicant  must  set  forth  realistic 
weekly  time  targets  (for  the  summer 
program)  and  quarterly  time  targets  (for 
any  extended-year  program  activities). 
The  time  targets  should  specify  the  tasks 
to  be  accomplished  in  the  given 
timeframes.  (0-8  points). 

b.  Applicant  must  address  the 
legislatively-mandated  activities  found 
in  Part  C.2.,  to  include:  (1)  project 
priorities  and  rationale  for  selecting 
them;  (2)  project  goals  and  objectives; 
and  (3)  project  activities.  (0-12  points). 

3.  Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum:  20 
points). 

a.  Applicant  proposes  to  improve 
nutritional  services  to  the  participating 
youths  (0-5  points). 
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b.  Pro^sct  inoorpontes  medical 
•xaminatiaDS  along  with  fbUow-up 
lefcrnd  or  tzeatinent  (0-5  points). 

c  Pto^Bct  includes  counseling,  related 
to  anti-dxug  and  anti-alcohol  abuse,  by 
counaekcs  with  experience  in  those 
areas  as  a  nia|or  elconent  (0-5  points). 

d.  Pr^^ect  makes  use  of  an  eodstiDg 
outreach  activity  of  a  community  action 
agency  or  some  other  commimity-based 
organixatiaa  (0-5  points). 

4.  CMferion  IV:  Organizational 
Experifloce  in  Program  Area  and  Staff 
Rasponaibilities  (Maximum:  30  points). 

a.  Organizational  experience  in 
program  area  (0-10  points). 

Documentatiai  provided  indicates 
that  pnqects  previously  imdertaken 
have  been  relevant  ana  effective  and 
have  i»ovided  significant  benefits  to 
low-income  youtL  Information 
provided  should  also  address  the 
achievements  and  competence  of  the 
participating  institutions. 

b.  Management  history  (0-10  ix>ints). 
Applicants  must  fully  detail  tneir 

aUlity  to  implement  sound  and  effective 
managsment  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently ' 
complied  with  financial  and  program 
progress  rep<nting  and  audit 
ratjuiiements.  Applicants  should  submit 
any  available  documentation  on  their 
management  practices  and  progress 
reporting  procedures.  Applicant  should 
also  sulmiit  a  statement  by  a  Certified  or 
Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  applicant's  financial 
management  system  to  protect  any 
Federal  fimds  which  may  be  awarded 
under  this  program. 

c.  Staffing  sJdlls,  resources  and 
renransibilities  (0-10  points). 

Applicant  must  briefly  describe  the 
experience  and  skills  of  the  proposed 
project  director  showing  that  the 
individual  is  not  only  well  qualified  but 
that  his/her  professional  capabilities  are 
relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  been  identified,  the 
application  should  contain  a 
comprehensive  position  description 
which  indicates  that  the  responsibilities 
assigned  to  the  project  director  are 
relevant  to  the  successful 
implementation  of  the  project. 

The  apphcation  must  indicate  that  the 
appUcant  and  the  subgrantees  or 
delegate  institutions  have  adequate 
facilities  and  resources  (i.e.  space  and 
eqxiipment)  to  successfully  cany  out  the 
work  plan.  The  application  must  clearly 
show  that  sufficient  time  of  the  project 
director  and  other  senior  staff  will  be 
budgeted  to  assure  timely 
implementation  and  oversight  of  the 


project  and  that  the  assigned 
responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 

5.  Criterion  V;  Adequacy  of  Budget 
(Maximum:  10  points). 

Budget  is  adequate  and  funds 
requested  are  commensurate  with  the 
level  of  effort  necessary  to  accomplish 
the  goals  and  objectives  of  the  program. 
The  estimated  cost  of  the  project  to  the 
government  is  reasonable  in  relation  to 
the  anticipated  results. 

Part  E— Contents  of  Application  and 
Receipt  Process 

1.  Contents  of  Application 

Each  application  package  should 
include  one  signed  original  and  two 
additional  copies  of  the  following: 

a.  A  signed  Application  for  Federal 
Assistance  (SF-424); 

b.  Budget  InformaUon — Non- 
Construction  Programs  (SF— 424A); 

c.  A  signed — Assurances — Non- 
construction  Programs  (SF-424B); 

d.  A  Project  Narrative  consisting  of 
the  following  elements  preceded  by  a 
consecutively  niunbered  Table  of 
Contents  that  describes  the  project  in 
the  following  order: 

(i)  Eligibility  confirmation. 

(ii)  Nimiber  and  location  of 
Institutions  of  Higher  Education 
committed  to  the  program  and  their 
accessibility  to  youth  bom  economically 
disadvantaged  areas. 

(iii)  Organization  experience  and  staff 
responsibilities. 

(iv)  Work  program  (including 
Executive  Summary) 

(v)  Appendices,  including  Bylaws; 
Articles  of  Incorporation;  proof  of  non- 
profit status;  resume  of  project  director, 
statement  by  a  Certified  or  Licensed 
Public  Accountant  as  to  the  sufficiency 
of  the  applicant's  financial  management 
system  to  protect  Federal  funds;  Single 
Point  of  Contact  comments,  if  available; 
certifications  regarding  Lobbying, 
Debarment  and  Drug  Free  Workplace 
activities. 

The  total  nimiiber  of  pages  for  the 
entire  application  package  should  not 
exceed  50  pages.  Applications  should  be 
two  holed  pimched  at  the  top  and 
fastened  separately  with  a  compressor 
slide  paper  fastener  or  a  binder  clip.  The 
submission  of  bound  applications,  or 
applications  enclosed  in  binder,  is 
especially  discouraged. 

Applications  must  be  uniform  in 
composition  since  DCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8V3  x  11  inch 
paper  only.  They  should  not  include 
colored,  oversized  or  folded  materials. 


Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films.  cUps,  etc  in  the  proposal.  They 
may  be  discarded,  if  included. 

2.  Acknowledgement  of  Receipt 

All  applicants  will  receive  an 
acknowledgement  postcard  with  an 
assigned  identification  niunber. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  postcard.  The 
assigned  identification  number  must  be 
referred  to  in  all  subsequent 
communications  with  ACF  concerning 
the  apphcation.  If  an  acknowledgement 
is  not  received  within  three  weeks  after 
the  deadline  date,  please  notify  )^CF  by 
telephone  (202)  401-9365. 

Part  F— Instructions  for  Completing 
Application  Package 

It  is  suggested  that  the  appUcant 
reproduce  the  SF-424  and  SF-424A, 
and  type  your  apphcation  on  the  copies. 
If  an  item  on  the  SF-424  carmot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
requested  write  NA  for  "Not 
AppUcable". 

I^pare  your  apphcation  in 
accordance  Mrith  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
specific  instructions  set  forth  below: 

1.  SF-424  "Application  for  Federal 
Assistance" 

Item  Niunbers 

1.  For  the  purposes  of  this 
Announcement,  all  projects  are 
considered  "Apphcations";  there  are  no 
"Pre-appUcations".  All  projects  are  non- 
construction  projects.  Qieck  the 
^  appropriate  biox  under  "Apphcation". 

5  and  6.  The  legal  name  of  the 
applicant  must  match  that  Usted  as 
corresponding  to  the  Employer 
Identification  Ntunber.  Where  the 
appUcant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Nimiber  (EIN) 
and  the  Payment  Identifying  Number 
(PIN),  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

7.  If  the  appUcant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  marked  "Other."  Proof  of  non- 
profit status  must  be  included  in  the 
apphcation  at  the  time  of  submission, 
llus  can  be  accompUshed  by  providing 
a  copy  of  the  appUcant's  Usting  in  the 
Internal  Revenue  Services'  (IRS)  most 


recent  Ust  of  tax-exempt  organizations 
in  section  501(c)(3)  of  the  IRS  code  or 
by  providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

8.  For  the  purposes  of  this 
Annotmcement,  all  appUcations  are 
"New". 

9.  Enter  DHHS-ACF/OCS. 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  OCS  programs 
covered  imder  this  Aimoimcement  is 
93.570.  The  tide  is  "CSBG  Discretionary 
Awards." 

2.  SF-424A— "Budget  Infonnation— 
Non-Construction  Programs" 

See  instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
"Federal  Funds"  budget  entries  will 
relate  to  the  requested  OCS 
discretionary  funds  only,  and  "Non- 
Federal"  wiU  include  mobilized  funds 
from  all  other  soiuces — appUcant,  state, 
local,  and  other.  Federal  funds  other 
than  requested  OCS  discretionary 
funding  should  be  included  in  "Non- 
Federal"  entries.   - 

The  budget  forms  in  SF-424A  are 
only  to  be  used  to  present  grant  costs 
and  major  budget  categories.  Other 
internal  project  cost  data  must  be 
separate  and  should  appear  as  part  of  - 
other  project  implementation  data. 
AppUcants  are  reminded  that  grant 
funds  may  not  be  utilized  for 
administrative  expenses. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  Non-Federal  (mobiUzed)  funds. 
Section  B  contains  entries  for  Federal 
(OCS)  funds  only.  Clearly  identified 
continuation  sheets  in  SF-424A  format 
should  be  used  as  necessary. 

Section  A — Budget  Snnunary 

Lines  1-4.  Col.  [a):  Line  1  Enter 
"CSBG  Discretionary";  CoL  (b):  Line  1 
Enter'"93.570";  Col.  (c):  and  (d); 
AppUcants  should  leave  columns  (c) 
and  (d)  blank. 

Cols.  (e)-(g):  For  line  1,  enter  in 
columns  (e).  (f)  and  (g)  the  appropriate 
amounts  needed  to  support  the  project 
for  the  budget  period. 

Line  5,  Enter  the  figures  from  Line  1 
for  all  colimms  completed  as  required, 
(c),(d),(e).(f),and(g). 

Section  B — ^Budget  Categories 

AllowabiUty  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  Part  74. 

Columns  (1)  and  (5):  hi  OCS 
apphcations,  it  is  only  necessary  to 
complete  Columns  (1)  and  (5).  Column 


1:  Enter  the  total  requirements  for  OCS 
Federal  funds  by  the  Object  Class 
Categories  of  this  section: 

Personnel — Line  6A:  Enter  the  total 
costs  of  salaries  and  wages  of  appUcant/ 
grantee  staff  only.  Do  not  include  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  appUcant. 

Fringe  Benefits — Line  6b:  Enter  the 
total  costs  of  fringe  benefits  imless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Travel — Line  6c:  Enter  total  costs  of 
all  travel  by  employees  of  the  project. 
Do  not  enter  costs  for  consultant's 
travel.  Provide  justification  for 
requested  travel  costs. 

Equipment — Line  6d:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property" 
means  tangible  property  having  a  useful 
Ufe  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  An  appUcant  may  use  its  own 
definition  of  non-expendable  personal 
property,  provided  that  such  a 
definition  would  at  least  include  all 
tangible  personal  property  as  defined  in 
the  preceding  sentence.  (See  Line  21  for 
additional  requirements). 

SuppUes — Line  6e:  Enter  the  total 
costs  of  aU  tangible  personal  property 
(suppUes)  other  than  that  included  on 
lineed. 

Contractual — ^Line  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
pnxnirement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  suppUes,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  specific  project^)  to  be 
f^anced  by  the  applicant. 

Other — Line  6h:  Enter  the  total  of  aU 
other  costs.  Such  costs,  where 
appUcable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (non-contractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  space  and  equipment 
rentals,  printing  and  pubUcation, 
computer  use,  training  costs,  including 
tuition  and  stipends,  training  services 
costs  including  wage  payments  to 
individuals  and  supportive  services 
payments,  and  staff  development  costs. 

Total  Direct  Charges — Line  6i:  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Lines  6j:  Enter  the 
total  amoimt  of  indirect  costs.  This  line 
should  be  used  only  when  the  appUcant 
currentiy  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 


and  Human  Services  or  another  Federal 
agency  or  is  awaiting  such  approval. 

AppUcants  should  enclose  a  copy  of 
the  current  rate  agreement. 

If  the  appUcant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately,  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  be  also  charged  as 
direct  costs  to  the  grant. 

Totals— Line  6k;  Enter  the  total 
amounts  of  Lines  6i  and  6j.  The  total 
amount  should  be  shown  in  Section  B, 
Colunui  1:  Carry  totals  from  Column  1 
to  Colunm  5  for  aU  Une  items. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  "Non- 
Federal"  resources  mean  other  than 
OCS  funds  for  which  the  appUcant  is 
applying.  Therefore,  mobilized  funds 
from  other  Federal  programs,  such  as 
the  Job  Training  Partnership  Act 
Program,  should  be  entered  on  these 
Unes.  Provide  a  brief  Usting  of  the  non- 
Federal  resources  on  a  separate  sheet 
and  describe  whether  it  is  a  grantee- 
incurred  cost  or  a  third-party  in-kind 
contribution. 

Line  8:  Column  (a):  Enter  the  project 
title.  Column  (b):  Enter  the  amount  of 
contributions  to  be  made  by  the 
appUcant  to  the  project.  Column  (c): 
Enter  the  State  contribution.  Column 
(d):  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all 
other  sources.  Column  (e):  Enter  the 
total  of  columns  (b),  (c),  and  (d). 

Line  9, 10,  and  11  should  be  left 
blank. 

Line  12:  Carry  the  total  of  each 
column  of  Unes  8,  (b)  through  (e).  The 
amount  in  Column  (e)  should  be  equal 
to  the  amount  on  Section  A,  Line  5. 
column  (f). 

Section  D — Forecasting  Cash  Needs 

Line  13:  Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant  by 
quarter. 

Section  F — Other  Budget  Information 

Line  21:  Use  this  space  and 
continuation  sheets  as  necessary  to  fully 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
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fiKiUtata  dfltennination  of  allowability, 
relsvance  to  the  project,  and  cost 
benefits.  Puticular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  t^proval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to,  the 
following: 

1.  Salary  amounts  and  percentage  of 
time  workiad  for  those  key  individuals 
who  are  identified  in  the  project 
namttve; 

2.  Any  foreign  travel; 

3.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  and  which  meet  the  definition  of 
nonexpendable  personal  property 
providsd  on  Line  6d.  Section  B.  Need 
for  equipment  must  be  supported  in  the 
program  narrative. 

4.  Contractual:  MajOT  items  or  groups 
of  smaller  items;  and 

5.  Other.  Group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  traioing 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Line  22:  Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect 
during  the  fimding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  the  Department  of  Health  and 
Human  Services. 

Line  23:  Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 


3.  SF-424B  "Assurances 
Construction" 


-Non- 


AppUcants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B 
(Attachment  D)  with  their  apphcations. 

4.  Restrictions  on  Lobbying  Activities 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements:  Fill 
out,  sign  and  date  form  found  at 
Attadmient  H. 
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5.  Disclosure  of  Lobbying  Activities,  SF- 
LLL 

Fill  out,  sign  and  date  form  found  at 
Attachment  H,  if  applicable. 

6.  Project  Nanvtive 

The  project  narrative  must  address  the 
specific  concerns  and  requirements 
mentioned  under  Parts  C  and  D  of  this 
Announcement.  After  confirmation  of 
eligibility  (as  required  by  Part  B).  the 
narrative  should  follow  the  order  and 
respond  to  the  content  of  the  criteria 
detailed  under  Part  D. 

Part  G — Application  Procedures 

1.  Availability  of  Forms 

Application  for  awards  under  this 
OCS  program  must  be  submitted  on 
Standard  Forms  (SF)  424,  424A,  and 
424B.  Part  F  and  Attachments  B,  C.  and 
D  to  this  F^rogram  Announcement 
contain  all  the  instructions  and  forms 
required  for  submitting  of  applications. 
The  forms  may  be  reproduced  for  use  in 
submitting  applications.  Copies  of  the 
Federal  Register  containing  this 
Announcement  are  available  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources  they  may 
be  obtained  by  writing  or  telephoning 
the  ofBce  listed  in  the  section  entitied 
CONTACT  at  the  beginning  of  this 
Announcement. 

2.  Application  Submission 

The  date  by  which  applications  must 
be  received  is  indicated  under  CLOSmO 
DATE  at  the  beginning  of  this 
annoimcement. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  LTnfant  Promenade,  S.W.. 
Mail  Stop  6C-462,  Washington,  D.C. 
20447.  Attention:  Application  for 
National  Youth  Sports  Program. 
Applicants  are  responsible  for  mailing 
applications  well  in  advance,  when 
using  all  mail  services,  to  ensiue  that 
the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
overnightyexpress  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m..  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grant.  ACF  Maihoom,  S.W., 


Washington.  D.C  20024.  between 
Monday  and  Friday  (excluding  Federal 
holidays!.  (AppUcants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed.) 

ACF  caimot  accommodate 
transmission  of  applications  by  fiax  or 
through  other  electroiuc  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  Date  or  Time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  comnetition. 

Extension  ofaeadlines:  ACF  may 
extend  the  deadline  for  all  apphcants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

Paperwork  Reduction  Act  of  1980: 
Under  the  Paperwork  Reduction  Act  of 
1980.  PubUc  Law  96-511,  the 
Department  is  reqtiired  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  recordkeeping 
requirements  in  regulations,  including 
Program  Announcements.  This  Program 
Announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
apphcations  under  OMB  Control 
Number  0348-0040. 

3.  Intergovernmental  Review 

Executive  Order  12372 — Notification 
Process:  This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  OrdBt,  States  may  design 
their  own  processes  for  reviewing  and 
conunenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alaska,  Colorado,  Connecticut,  Hawaii, 
Idaho.  Kansas,  Louisiana, 
Massachusetts,  Michigan,  Miimesota, 
Montana.  Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota.  Tennessee, 
Virginia,  Washington,  American  Samoa 
and  Palau  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
estabUshed  Single  Points  of  Contacts 
(SPOCs).  AppUcants  fitmi  these  twenty 
jurisdictions  need  take  no  action 
regarding  E.0. 12372.  AppUcants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 


also  exempt  from  the  requirements  of 
E.0. 12372.  Otherwise,  appUcants 
should  contact  their  SPCO  as  soon  as 
possible  to  alert  them  of  the  prospective 
appUcations  and  receive  any  necessary 
instructions.  AppUcants  must  submit 
any  required  material  to  the  Sl'OCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imi>erative  that  the  appUcant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  reqtiired)  on  the  Standard 
Form  424.  item  16a. 

Under  45  CFR  100.8(1)(2),  a  SPOC  has 
60  days  from  the  appUcation  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encoiuaged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  FamiUes,  Division  of 
Discretionary  Grants.  6th  Floor,  370 
L'Enfant  Promenade.  S.W..  Washington, 
D.C.  20447. 

A  Ust  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  of  this  Announcement. 

4.  Application  Consideration 

AppUcations  which  meet  the 
screening  requirements  in  Section  5 
below  wiU  be  reviewed  competitively. 
Such  appUcations  wiU  be  rererred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
Annoimcement  AppUcations  wiU  be 
reviewed  by  persons  outside  of  the  OCS 
unit  which  would  be  directly 
responsible  for  programmatic 
management  of  the  grant.  The  results  of 
these  reviews  wiU  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  appUcations.  Reviewers' 
scores  wiU  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  AppUcations  will 
generaUy  be  considered  in  order  of  the 
average  scores  assigned  by  reviewers. 
However,  highly  ranked  appUcations  are 
not  guaranteed  funding  since  the 
Director  may  also  consider  other  factors 
deemed  relevant  including,  but  not 
limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 


funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials:  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  appUcants; 
compUance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  appUcant's 
progress  in  resolving  any  final  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants.  OCS  reserves  the  right  to 
disciiss  appUcations  with  other  Federal 
or  non-Federal  funding  sources  to 
ascertain  the  appUcant's  performance 
record. 

5.  Criteria  for  Screening  Applications 

All  appUcations  that  meet  the 
pubUshed  deadline  for  submission  wiU 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  Annoimcement.  Only  those 
applications  meeting  the  following 
requirements  wiU  be  reviewed  and 
evaluated  ccHnpetitively.  Others  will  be 
returned  to  the  appUcants  with  a 
notation  that  they  were  unacceptable. 

a.  Initial  Screening 

(1)  The  appUcation  must  contain  a 
completed  Standard  Form  SF-424 
signed  by  an  official  of  the  entity 
applying  for  the  grant  who  has  authority 
to  obUgate  the  organization  legaUy; 

(2)  a  budget  (SF-424A);  and 

(3)  "Assurances"  (SF-424B)  signed  by 
the  appropriate  official. 

b.  Pre-rating  Review 

AppUcations  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and 
scoring  based  on  the  criteria  detailed  in 
the  section  below  and  the  specific 
requirements  contained  in  Pari  C  of  this 
Aimouncement.  Prior  to  the 
programmatic  review,  these  reviewers 
and/or  OCS  staff  will  verify  that  the 
applications  comply  with  this  Program 
Aimoimcement  in  the  following  areas: 

(1)  EUgibiUty:  Applicant  meets  the 
eligibiUty  requirements  found  in  Pari 
A2. 

(2)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  as  defined  in 
the  DHHS  Poverty  Income  Guidelines 
(Attachment  A). 

(3)  Grant  Amoimt:  The  amoimt  of 
funds  requested  does  not  exceed  the 
estimated  amount  of  $12  milUon. 

(4)  Program  Focus:  The  appUcation 
addresses  the  geographic  scope  and 
project  requirements  described  in  Part  C 
of  this  Aimouneement. 


c.  Evaluation  Criteria 

AppUcations  which  pass  the  initial 
screening  and  pre-rating  review  wiU  be 
assessed  and  scored  by  reviewers.  Each 
reviewer  wiU  give  a  numerical  score  for 
each  appUcation  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  major  weaknesses  under  each 
appUcable  criterion  pubUshed  in  this 
Annouincement. 

Part  H— Poet-Award  Information  and 
Reporting  Requirements 

FoUowing  approval  of  the 
appUcations  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  for  use  in  the  project  period,  the 
budget  period  for  which  support  is 
provided,  and  the  terms  and  conditions 
of  the  award. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  wiU  be  appUcable 
to  grant,  the  grantee  will  be  subject  to 
the  provisions  of  45  CFR  Part  74  along 
with  OMB  Circulars  A-122,  A-133.  and, 
for  institutions  of  higher  education,  A- 
21. 

Grantee  will  be  required  to  submit 
progress  and  financial  reports  (SF-269). 

Grantee  is  subject  to  the  audit 
requirements  in  45  CFR  Part  74. 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  appUcations. 

Applicants  must  provide  a 
certification  concerning  Lx>bbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  appUcants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  AppUcants  must  sign  and 
return  the  certification  with  their 
applications. 

AppUcants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
appUcations,  apphcants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  apphcations. 

AppUcants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineUgible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
appUcations. 
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Copies  of  the  cntificatioiu  and 
assurances  are  located  at  the  end  of  this 
Announcement. 

Secticm  319  of  Public  Law  101-121, 
signed  into  law  on  October  23. 1989, 
imposes  new  prohibitions  and 
requirements  tat  disclosure  and 
certification  related  to  lobbying  when  an 
applicant  has  engaged  in  loi)bying 
activities  or  is  e}q>ected  to  lobby  in 
trying  to  obtain  the  grant.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtier 
contractors  and/or  grantees)  are 

Chibited  from  using  appropriated 
ds  fx  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 


award  of  a  contract,  grant  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  nonappropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds  and 
(3)  to  file  quarterly  updates  about  the 

Attachment  A 


use  of  lobbyists  if  an  event  occurs  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
declaration  and  certificaticHi.  The  law 
establishes  dvil  penalties  for 
noncompUance  and  is  eSactive  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  Ipans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  H  for  certification  and 
disclosing  forms  to  be  submitted  with 
the  applications  for  this  program. 
'  Attachment  I  indicates  the  regulations 
which  apply  to  all  appUcants/grantees 
imder  the  Discretionary  Grants  Program. 

E)ated:  February  28, 1996. 
Donald  Sykn, 
Director,  Office  of  Community  Services. 


1                                   Size  of  family  unit 

Proverty 
guideiine 

1996  POVERTY  INCOME  QUIOEUNES  FOR  ALL  STATES  (EXCEPT  ALASKA  AND  HAWAII)  AND  THE  DISTRICT  OF  COLUMBIA 

1  _ 

$  7,470 

10,030 

3 _ 

12.590 

4 „ _ - 

15,150 

5                               _ 

17,710 

6                

20,270 

7 

22,830 

8 

25,390 

For  famiiy  units  with  more  than  8  members,  add  $2,560  for  each  additional  memtwr.  (The  same  increment  applies  to  smaller  family  sizes  also, 

as  can  be  seen  In  the  figures  atwve.) 

POVERTY  INCOME  GUIDELINES  FOR  ALAKSA 


1 
2 

3 

4 
5 
6 
7 
8 


$  9,340 
12,540 
15.740 
18,940 
22,140 
25,340 
28,540 
31.740 


For  family  units  with  more  than  8  members,  add  $3,200  for  each  additional  member.  (The  same  increment  applies  to  smaller  family  sizes  also, 

as  can  be  seen  in  figures  above.) 

POVERTY  GUIDELINES  FOR  HAWAII 


1 
2 

3 

4 
5 
6 

7 
8 


$  8,610 
11,550 
14,490 
17,430 
20,370 
23.310 
26.250 
29.190 


For  family  units  with  more  than  8  members,  add  a  $2,940  for  each  additional  member.  (The  same  increment  applies  to  smaller  family  sizes  also, 

as  can  be  seen  in  the  figures  above.) 
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Attachment    B 
APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Q    COMiruction 


1.  o»n  wiwnte 


S.MTI 


tnntn 


4.MT< 


■V 


I.  AffPUCANT  M^OMIATIOH 


UgHNaiM: 


Odami  (gn»  ciif.  eountf.  uam.  and  ap 


WKtMl! 

1  1  1- 

I.  TVPtOrAMUCAHONl 

Q  Nn>  '       D  CenUnuMon        Q  n»won 

«  nimiipn.  anMr  MprapriM*  IM«w(t)  in  beMM):  Q        O 

A  Inctw  Aoart         B.  Otcttam  Aaart  C  inci««M  Ouramn 

0.  Omamm  Ouranon    OttMi  (ipad^rj.- 


OrganuaMnai  UM: 


Namv  end  tdaphont  numbv  of  tha 
I 


MM* 


r.  rm  or  tfnXIMt:  Wnmr  V»roqnut  MWr  m  bo*l  I    I 

A  SUM  H  mammnami  School  OiM 

B  County  I    Slalo  Comralid  immuMn  ot  Hi^w 

C  Uunepoi  J    PiMMi  Unnaiaiv 

'  0  ToOTHtap  K    mdMn  TrAo 

E  Morfiaw  L    indMduol 

F  Infmuin^iol  M  Prolit  OrganuaMn 

O  Spacal  Oiatnci  N  OUiar  (Scaafyl    


la.  cATALoa  or  nonuL 

AttlSTAMCI 


m\JL 


iL  AMAS  Ameno  ir  MRuacr  fc/aat.  ceunMt.  (tata*.  tef 


II 


PWOJSCT; 


Start  Data 


Ending  Oala 


(.  NAM  OrKMIWU.  AMNCV: 


II.  ecKMraMmviorAWucAMrtawMKT: 


14.  CQWOWmWHAL  OBTIIKT>  Of. 


«.  Aoctcam 


IS.  miMAnsnMOMft 


a   Fadaral 


b.  Acciieani 


c  Siala 


d  Local 


a  Oihar 


I    PvoQftfit  Inoofnc 


g  TOTAL 


JH 


i«.«AaaucATKMMajKrToiKviiwivsTAnnKUTivto«otHi»n  moctMt 

A       YES  THIS  PnEAPPUCATIONfAPPUCATION  WAS  UAOE  AVALASLE  TO  THE 
STATE  EXECUTIVE  Onoe<  12172  PROCESS  FOR  REVCW  ON 


DATE 


b       NO    G    PROGRAM  Q  NOT  COVERED  ar  E  O  12372 

Q    OR  PnOGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOP  REVCW 


17.  MTNiAPPUCAMTDajMOUeiTONAN* 

Q  vai       *  To*.'  attach  «t 


D  **» 


11  TOTMBOTOFimniNONLnM 
AUTMORIZro  gv  TUB  OOVffMMNQ 


AUDATAWnmA»»UCATWI>PIHAPPLKATWWAIHTIIWAI10WimgCT.1>«B0CWWWHAmWI0ULr 
OP  THiAPPUCAWT  AND  TWiAPPUCAIITWIU  COMPLY  WmimgAnACHBe*MWIAWCW»TMgA«»l«TAIICl«*WAne«0 


•  Typad  Namo  oi  AutnonMd  Rapcaaantatna 


b  Trtia 


Pravout  EdiMns  Net  Usabia 


Authorized  for  Local  ReprodMCtion 


SWidard  Form  424  (REV  4-68) 
Praaeribad  by  OMB  Circular  A- 102 
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KwtniGtioiM  fnr  ths  SF  424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  CKXsheet  for  preapplications 
and  applications  sulxnitted  for  Federal 
assistance,  it  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  ft  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  exhting  award,  enter  present 
Federal  identifier  ntmiber.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will   , 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(ESN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
jMovided. 


8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the.  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 

■  construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to  -. 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  a^cted  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amoimt  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  ftmding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authOTized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representatives  of  the  applicant.  A  copy  of 
the  governing  body's  authorization  foryou  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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InstnictioiiB  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Section  A,  B,  C,  and  D  should  i»t>vide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  l^  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b) — For 
applications  pertaining  to  a  single  Federal 
grant  program  (Federal  Domestic  Assistance 
Catalog  number)  and  not  requiring  a 
functional  or  activity  breakdown,  enter  on 
Line  1  under  Col\mm  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  yci\. 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Colimm  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  one  each  line  in  Column  (a)  and 
the  respective  catalog  niunber  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  fonn  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Colimms  (c)  urough  (g.) — For 
new  applications,  leave  Colimms  (c)  and  (d) 
blank.  For  each  line  entry  in  Columns  (a)  and 
(b).  enter  in  Columns  (e),  (f),  and  (g)  the 
appropriate  amoimts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  befrae  &e  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amoimts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount8(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 


For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Column 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  tities  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6e-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shone 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amoimts  in  Section 
A,  Colunms  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
'  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant  if 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Colunm  (b) — ^Enter  the  contribution  to  be 
made  by  the  applicant. 

Coltmm  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  frxim  all 
other  sources. 

Column  (e) — ^Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Colunms  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  of 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  amendments,  changes,  or 
supplements]  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section  annotate 
accordingly  and  how  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  D — Assurances — Non- 
Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  caf>ability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  astiblish  nCBguutb  to  piohi\At 
•raployvM  from  using  tbeir  positioDS  for  a 
purpoM  tiMt  constitutM  or  pmanto  ths 
Bppmnam  of  panonal  or  wganizatioiul 
conflict  of  intnwt,  or  panonal  gain. 

4.  Will  initiatB  and  complata  the  work 
within  tha  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  VtHl  comply  with  the  Intaigovemmental 
PHioonel  Act  of  1070  (42  U.S.C  §$  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  m  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
far  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900,  Subpart  F]. 

6.  Will  amply  with  all  Federal  statutes 
relating  to  nondiscriminatitm.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Gvil 
RighU  Act  of  1964  (P.L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C  §S  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  $  794). 
which  prohibits  discrimination  on  the  bests 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C  $$6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  ass;  (e)  the  Drug  Abuse  Office  and 
Treetmont  Act  of  1972  (P.L  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprahensive  Alcohol  and  Rehabilitation 
Act  of  1970  (P.L  91-616),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  $$  523  and 
527  of  the  Public  Health  Service  Act  of  1912 
(42  U.S.C  290  dd-3  and  290  ee-3),  as 
amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  $  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
ncmdiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 
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7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  D  and  m  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquireid  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  S§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
$$  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C  S  276c  and  18  U.S.C  $$874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  SS  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
seq.);  (g)  protection  of  underground  sources 


of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974.  as  amended  (P.L  93-523); 
and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973, 
as  amended  (P.L  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Pr«servation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Art^aeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801  et 
seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  ^1  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

fitie 

Applicant  Organization 


Attactnen^    E 


Date  Submitted 
■LUNG  CODE  41M-ei-M 


U.S.  Department  of  Health  and  Human  Services 


Certtflcatlon  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  appUcation  or  grant  agraament,  tha  grantaa  is  providing  ttia  cartHcatloii 
sat  out  l)alow. 

This  oenifiGatiao  it  reqtiired  by  regulatJoiu  implememiag  the  Drug-Free  Workpisoe  Act  of  1988, 4S  C^ 
F.  The  regiilaiKMis,  published  m  the  May  25. 1990  Fcdenlitccistcr,  require  certifkation  by  grsBiees  that  tb^ 
a  drug-free  workplace.  The  ceitificatioD  set  out  below  is  a  materiai  representation  of  faa  upon  wluch  reliance  wiO  be  placed 
when  the  Depnuneat  of  Health  and  Hunan  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  A^ftrr-^-^  that 
the  grantee  knowingly  rendered  a  false  cenificaiioa,  or  otherwise  violates  the  requireaenu  of  the  Drug-Free  Workplace 
Aa»  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Govemnent,  may  taken  action  authoriaed  under  the 

Drug-Free  Workplace  ACL  False  eewinotinn  nr  vinUtinw  nl  ihf  tvniru;^^um  thaU  hn  pramAf  f^  «ii»p|..,nQ,  f^  paymmtt. 

luspeasioa  or  termination  of  grants,  or  govenmeatwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuak.  need  not  he  irif«iifmd  cm  ttu-  ^wtifif^;^  IfknowB,they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  u  no  application,  the  grantee  must  keep  the  identity  of  the  work;^aoe(s)  on  fde  in  iu  ofTue  and  p^^f  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  paru  of  buildings)  or  other  sites  where  work 
under  the  gram  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  departmem  while  in  operation.  State  employees  in  each  local  unemployment  ofTice,  performers  in  coocen  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  gramee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Gramees'  attention  is  called,  in  panicttlar,  to  the  following  defmiiioa  from  these 
rules: 

'Controlled  sabttaace*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  ComroUed  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21 CFR  1308.11  through  1308.15). 

'CoavictiM'  means  a  finding  of  guUt  (including  a  plea  of  nolo  comendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drag  statatc*  means  a  Fedml  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  subsunce; 

"Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  gram,  including:  (i) 
All  'direct  charge'  employees;  (ii)  all  "mdirea  charge'  employees  unless  their  impaa  or  involvemem  is  iniipiificaw  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  gramee's  payroll.  This  definition  does  not  indffle  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  voiumeers,  even  if  used  to  meet  a  matching  requirement;  coasultanu  or  independem  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subredpienu  or  suboontraaors  in  covered  workplaces). 

Tha  grantaa  eartifiaa  that  it  will  or  will  continua  to  provida  a  drug-traa  worfcplaca  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  imlawful  manufaaure,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohiUted  in  the  gramee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violatioa  of  such  prohibitioo; 

(b)  FjtaMishing  an  ongoing  dnig-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  pamee's  policy  of  maintaining  a  drug-free  workpiaoe;  (3)  Any 
available  drug  counseling,  reh'abilitatioa,  and  employee  assistanrr  programs;  and,  (4)  The  penalties  that  may  be  imposed 
Upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requireoieu  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statemem  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statemem  required  by  paragraph  (a)  that,  as  a  condition  of  employmeu  under  the 
grant,  the  employee  wilL 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  iiis  or  her  coovictioo  for  a  violatioa 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(c)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  conviaed  employees  must  provide  notice, 
including  position  title,  to  every  grant  offioer  or  other  desipiee  on  whose  gram  acuvity  the  convicted  employee  WIS  working, 
unless  the  Federal  agency  has  designated  a  central  poim  for  the  receipt  of  such  notices.  Notice  shall  include  the 
idemification  aumber(s)  of  each  affeaed  grant; 
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(f)  Takiag  one  of  the  fbilowug  aaioas.  wiUun  30  calendar  days  of  receiviBg  BOtice  uadcr  subparagraph  (d)(2).  with 
rcspea  to  lay  employee  wko  is  so  cooviacd 

(1)  Takiag  appropriate  penoaael  action  against  such  an  employee,  up  to  and  including  temiBatioa,  cnwiiteat  with  the 
reqwreaeats  of  the  Rehabiliuiton  Act  of  1973.  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfaaorily 
in  a  drug  abuse  isBMaact  or  rehabiliiatioo  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency, 

(g)  MakJag  a  good  fakh  cffon  to  coMJauc  to  maintain  a  drug-free  workpUce  through  imptemcntMion  of  parapaphs  (a). 
(b),(c).(d).(e)aBd(0. 


The  9r*mat  rpay  Insart  In  the  apaca  provided  below  the  sita(s)  for  the  parformanea  of  work  dona  In 
eonnaction  wWi  tha  ipeeffle  grant  (uaa  atuehments.  If  needed): 


(Sirtet  address,  Qty,  Cooaty,  Sutc,  ZIP  Codc)_ 


Oteek  ___  ifiHen  art  ttorkpiacu  on  fiie  ihat  an  noi  identified  hen. 


Seaions  76.630(c)  and  (d)(2)  and  76.63j(a)(l)  and  (b)  pro>ide  that' a  Federal  ageaqr  may  designate  a  central  receipt 
point  for  STATE -UIDE  AND  STATE  AGENCY-N^IDE  ceniftcauons.  and  for  notiflcatioo  of  criminal  drug  convioiOBS. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Managtmcm  and 
Oversight,  ORice  of  Management  and  Acquisition.  Department  of  Health  and  Human  Services,  Room  517-D,  200 
lodepeBdeace  Avenue,  S.W.,  Washington,  D.C  20201. 


DCMOF«fM«2    llMtMdMaytfN 


COOf  4ia«-»1^ 


UM  I 


AttaclunentF 

Certification  Regarding  Debanneni 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  In  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principMils: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 

E receding  this  proposal  been  convicted  of  or 
ad  a  civil  judgment  rendered  against  them 
for  obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State  or  local) 
transaction  or  contract  imder  a  public 
transaction;  violation  of  Federal  or  State 
antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presendy  indicated  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local] 
with  commission  of  any  of  the  offenses 
enumeratMl  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the     * 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Depertment  of  Health  and  Hiunan  Services' 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  fiimish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voltmtary  Exclusion — 
Lower  Tier  Covered  Transactions"  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  volimtarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency; 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 


above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Attachment  G— OMB  State  Single  Point  of 
Contact  Listing* 

Arizona 

)oni  Saad,  Arizona  State  Clearinghouse,  3S00 
N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix,  Arizona  85012,  Telephone:  (602) 
280-1315,  FAX:  (602)  280-1305 

Arkansas 

Mr.  Tracy  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  St.,  Room 
412,  Little  Rock,  Arkansas  72203, 
Telephone:  (501)  682-1074,  FAX:  (501) 
682-5206 

Alabama 

Jon  C.  Strickland,  Alabama  Department  of 
Economic  and  Community  Affairs, 
Planning  and  Economic  Development 
Division,  401  Adams  Avenue, 
Montgomery,  AL  36103-5690,  Telephone: 
(205)  242-5483,  FAX:  (205)  242-5515 

California 

Grants  Coordinator,  Office  of  Planning  ft 
Research,  1400  Tenth  Street,  Room  121. 
Sacramento,  California  95814,  Telephone 
(916)  323-7480,  FAX  (916)  323-3018 

Delaware 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building,  P.O.  Box  1401,  Dover,  Delaware 
19903,  Telephone:  (302)  739-3326,  FAX: 
(302)  739-5661 

District  of  Columbia 

Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt.  ft  Dev.,  717 
14th  Street,  N.W.— Suite  500,  Washington. 
D.C.  20005,  Telephone:  (202)  727-«554. 
FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse,  Department  of 
Conununity  Affairs,  2740  Centerview 
Drive,  Tallahassee,  Florida  32399-2100, 
Telephone:  (904)  922-5438,  FAX:  (904) 
487-2899 

Georgia 

Tom  L.  Raid  m.  Administrator,  Georgia  State 
Clearinghouse,  254  Washington  Street, 
SW.,— Room  401J,  Atlanta,  Georgia  30334, 
Telephone:  (404)  656-3855  or  (404)  656- 
3829,  FAX:  (404)  656-7938 

Illinois 

Barbara  Beard,  State  Point  of  Contact, 
Department  of  Qunmerce  and  Community 
Affairs,  620  East  Adams,  Springfield, 
Illinois  62701,  Telephone:  (217)  782-1671, 
FAX:  (217)  534-1627 


Indiana 

Amy  Brewer,  State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204, 
Telephone:  (317)  232-5619.  FAX:  (317) 
233-3323 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines.  Iowa  50309,  Telephone:  (515) 
242-4719,  FAX:  (515)  242-4859 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone:  (502)  573-2382, 
FAX:  (502)  573-2512 

Maine 

)oyce  Bensdh,  State  Planning  Office,  State 
House  Station  *38.  Augusta,  Maine  04333, 
Telephone:  (207)  287-3261,  FAX:  (207) 
287-«489 

Maryland 

William  G.  Carroll,  Manager,  State 
Clearinghouse  for  Intergovernmental 
Assistance,  Maryland  Office  of  Planning. 
301  W.  Preston  Street— Room  1104, 
Baltimore.  Maryland  21201-2365,  Staff 
Contact:  Linda  Janey,  Telephone:  (410) 
225-4490,  FAX:  (410)  225-4480 

Michigan 

Richard  Pfaff,  Southeast  Michigan  Council  of 
Governments,  1900  Edison  Plaza,  660  Plaza 
Drive,  Detroit,  Michigan  48226.  Telephone: 
(313)961-4266 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  North  Lamar  Street, 
)ackson,  Mississippi  39202-3087, 
Telephone:  (601)  359-6762,  FAX:  (601) 
359-6764 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse. 
Office  of  Administration,  P.O.  Box  809, 
Room  760,  Truman  Building,  Jefferson 
City,  Missouri  65102,  Telephone:  (314) 
751-4834,  FAX:  (314)  751-7819 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone:  (702)  687- 
4065,  FAX:  (702)  687-3983 

New  Hampshire 

Jeffiey  H.  Taylor.  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process.  Mike 
Blake.  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone;  (603)  271- 
2155,  FAX:  (603)  271-1728 

New  Jersey 

Gregory  W.  Adkins,  Assistant  Commissioner. 

New  Jersey  Department  of  Community 

Affairs 

Please  direct  all  correspondence  and 
questions  about  intergovernmental  review  to: 
Andrew  J.  Jaskolka,  State  Review  Process, 
Intergovernmental  Review  Unit  CN  800, 
Room  81 3 A,  Trenton,  New  Jersey  08625- 
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0800,  Telephone:  (609)  292-0025.  FAX:  (609) 
633-2132. 

New  Mexico  | 

Robeit  Peters.  State  Budget  Division,  Room 
190.  Bataan  Memorial  Btulding,  Santa  Fe, 
New  Mexico  B7503,  Telephone:  (505)  827- 
3640 

Now  York  ' 

New  York  State  Qearinghouse,  Division  of 
the  Budget,  State  Capitol.  Albany.  New 
York  12224.  Telephone:  (518)  474-1605 

North  Carolina  | 

Chiys  Baggett.  Director.  N.C  State 
Clearinghouse,  Office  of  the  Secretary  of 
Admin..  116  West  Jones  Street,  Raleigh. 
North  Carolina  27603-8003.  Telephone: 
(919)  733-7232.  FAX:  (919)  733-9571 

Nofth  Dakota 

»■ 

Noth  Dakota  Single  Point  of  Contact.  Office 
of  Inteigovemmental  Assistance.  600  East 
Boulevard  Avenue.  Bismarck.  North 
Dakota  5850fr-«170.  Telephone:  (701)  224- 
2094.  FAX:  (701)  224-2308 

Ohio 


I 


Larry  Weaver/  State  Single  Point  of  Contact. 
State  Qeeringhouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street  34  th 
Floor,  Columbus,  Ohio  43266-0411 

Mease  direct  correspondence  and 
fuastions  about  intergovernmental  review  to: 
Linda  Wise,  Telephone:  (614)  466-0698. 
FAX:  (614)  466-5400 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director. 
DejMrtment  of  Administration/Division  of 
Planning,  One  Capitol  Hill.  4th  Floor, 
Providence.  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656.  FAX:  (401) 
277-2083 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator.  Office  of 
Strategic  Planning. 

South  Carolina  | 

Omeagia  Burgess.  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor.  1205  Pendleton  Street — Room 
477.  Columbia,  South  Carolina  29201 , 
Telephone:  (803)  734-0494,  FAX:  (803) 
734-0385 

Texas  ' 

Tom  Adams,  Governor's  Office,  Director, 
Intergovernmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711.  Telephone: 
(512)  463-1771,  FAX:  (512)  463-1880 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  Room  116 
State  Capitol,  Salt  Lake  City,  Utah  84114, 
Telephone:  (801)  538-1535,  FAX:  (801) 
S3»-1547 

Vermont  ^  ' 

Nancy  McAvoy,  State  Single  Point  of 
Contact,  Pavili(Hi  Office  Building,  109  State 
Straet,  Montpelier.  Vermont  05609. 
Telephone:  (802)  828-3326.  FAX:  (802) 
828-3339 


West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office.  Building  «6,  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248 

Wisconsin 

Martha  Kerner.  Section  Chief,  State/Federal 
Relations.  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street — 
6th  Floor,  P.O.  Box  7868,  Madison, 
Wisconsin  53707,  Telephone:  (608)  266- 
2125.  FAX:  (608)  267-6931 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone: 
(307)  777-7574.  FAX:  (307)  638-8967 

TERRITORIES 

Guam 

Mr.  Giovanni  T.  Sgambelluri, 

Director, 

Bureau  of  Budget  and  Management  Research, 

Office  of  the  Governor, 

P.O.  Box  2950, 

Agana,  Guam  96910, 

Telephone:  011-671-472-2285 

FAX:  011-671-472-2825 

Puerto  Rico 

Norma  Burgos/Jose  E.  Caro. 
Chairwoman/Director, 
Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Office, 
Minillas  Government  Center, 
P.O.  Box  41119, 

San  Juan,  Puerto  Rico  00940-1119, 
Telephone:  (809)  727-4444,  (809)  723-6190, 
FAX:  (809)  724-3270,  (809)  724-3103 

North  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Virgin  Islands 

Jose  George 

Director,  Office  of  Management  and  Budget, 

'41  Norregade  Emancipation  Garden,  Station, 

Second  Floor,  Saint  Thomas,  Virgin  Islands 

00802 

Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Linda  Clarke,  Telephone:  (809) 
774-0750.  FAX:  (809)  776-0069. 

Attachment  H — Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriatisd  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 


Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosiuv  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  docimiients  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upran  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certffication  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  foils  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  SIOO.OOO  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SIO.OOO  and  not  more 
than  $100,000  for  each  such  failure. 

Signature. 

Title 


Organization 


Date 

BNJJNQ  COM  4ia4-01-M 


»WrDn<  fcrOMt 


DISCLOSURE  OF  LOBBYING  ACnVITlES 

Complete  this  fonn  to  disdose  lobbying  activities  punuant  to  31  U.S.C.  1352 
(See  revefse  for  put>lic  burden  disclosure.) 


Type  of  Federal  Action: 


D 


a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guai;^tee 

f.  loan  insurance 


2.     Statin  of  Federal  Action: 


n 


a.  bid/offer/appiication 

b.  initial  award 
c  post-award 


4.     Name  and  Address  of  Reporting  Entity: 

a     Prime 


O    Sufoawardee 

Tier ,  if  known: 


Congressional  District.  tf<tnown: 


S.     Federal  Dcpaitmcnt/Agcncy: 


S.     Federal  Action  Number,  if  known: 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  Maiefid  Chaste  <Mr-  ' 

year  ^^___  qusner 
date  of  last  repon  


5.     If  Reporting  Entity  in  No.  4  m  Subawardcc.  Enter  Name 
and  Address  of  Primr. 


Congressional  District  if  known: 


7.     Federal  Program  Name/ Description: 


CFDA  Number,  if  applicable: 


9.     Award  Amount  if  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Emily 

((/  indnnduaJ.  last  name,  first  name.  Mlh 


b.  Individuals  Peifo<raiiig  Services  (mcludmg  address  if 
different  from  No.  JOaJ 
(last  name,  fnt  name.  Ml): 


Unaeh  Conimution  ShtttH)  SHU-A.  H  ntenufv) 


11.  Amount  of  Payment  (check  aJI  that  apply): 

$  _^^^^^^^^^  a  actual        a  planned 


n.  Form  of  Payment  (chedc  a// (/lat  app/y;: 
D    a.  cash 

O    b.  in-kind;  specify:  nature  _^^___ 
value    


13.  Type  of  Payment  (chtck  all  that  apply): 

O  a.  retainer 

a  b.  one-time  fee 

Q  c  commission 

a  d.  contingent  fee 

O  e.  deferred 

O  f.  other  specify:  


14.  Brief  Description  of  Sendees  PcHofmcd  orlo  be  Performed  and  Datcts)  of  Service,  including  officertsl. 
or  Mcmbcfts)  coiNactcd,  for  Payment  Indicated  in  Hem  11: 


s>. 


fatutti  CeMmuaiton  I/wrfi)  Sf-lU-A  if  iwcwwv) 


IS.  Continuation  Shcctls)  SF-UL-A  atiacbcd:        O  Yes 


a  No 


1C. 


««■  to  wfetRx  ••  •  cMi  pwiriir  ••  HM  iMi  eiM 


Signature 


TMc: 


TCtepllOIIC  NO-!  a 


Dair. 


rUtnlVimOalfi 


f 


HUMQ  OOOE  41M-01-C 


UM    I 
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Th*  following  DHHS  ragulatioiis  apply  to 
■U  qiplkuts/gnntMt  under  Uw  National 
Youth  Sports  Pragnm: 
Tltla  45  of  the  Oode  ofFedaal  Regulations: 
Put  16 — PraoaduiM  of  the  Departmental 

&ant  Appeal!  Board 
Part  74 — Administration  of  Grants  (non- 
governmental) 
Hxi  74— Administration  of  CkanU  (sUte 

and  local  governments  and  Indian  Tribal 

affiliates): 
Sections  i 

74.62(a)    Non-Federal  Audits 
74.173    Hospitals 

74.174(b)    Other  Nonprofit  Oigaiiizations 
74.304    Final  Decisions  in  Disputes 
74.710    Reel  Property,  Equipment  and 

SuppUee 
74.715    General  Program  Income 
Put  75-^nfonnal  Grant  Appeals 

Procedures 
Part  76 — Debarment  and  Suspension  Ibtm 

BU^ility  for  Financial  Assistance 
&ibp«rt  F— Drug  Ftae  Woricplace 

Requinments 
Part  80— Noo-diacrimination  Under 

Ptopams  Receiving  Federal  Assistance 

through  the  Department  of  Heelth  and 

Human  Services.  Bfiectuation  of  Title  VI 

of  the  Civil  R^ts  Act  of  1964 
hit  81 — Practice  and  Procedures  lor 

Hearings  Under  Part  80  of  this  Title 
Part  84 — Non-discrimination  on  the  Basis 

of  Handicap  in  Programs 
Part  86— aNondiscrimination  on  the  besis 

of  sax  in  the  admission  of  individuals  to 

training  pnigraiiis 
Part  91— ^Non-discrimination  on  the  basis 

of  A^s  in  Itoalth  and  Human  Services 

Pro-ams  or  Activities  Receiving  Federal 

Financial  Assistance 
Part  92 — UniiioRn  Administrative 

Requirements  far  Grants  and  Cooperative 

Agraements  to  States  and  Local 

Governments  (Federal  Regialer.  March 

11. 1968) 
Part  93 — New  Restrictiozu  on  Lobbying 
Part  100— Inteigovemmebntal  Review  of  • 

Department  of  Health  and  Human 

Services  Programs  and  Activities 

CBrtr/lcation  Regarding  Environmental 
Tobacco  Smoka 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro<}iildien  Act  of  1994  (Act), 
raqpiiies  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  fKdlity  owned  or 
keeed  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  fat  the  provision  of 
health,  day  care.^  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 
aidwr  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  fKdlities  funded  solely  by 
Medicare  at  Medicaid  funds,  and  p<fftions  of 
hdlitiee  used  far  inpetient  drug  or  alcohol 
treatment  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  dvil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 


administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

[FR  Doc  96-5148  Filed  3-S-%;  8:45  am) 
MUMQ  CODE  4ia4-ei-« 


Food  and  Drug  Administration 
[DociwtNo.95N-0288] 

Agency  Information  Coilection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995. 
Federal  agencies  are  required  to  publish 
a  notice  in  the  Federal  Register 
concerning  each  collection  of 
information  and  allow  60  days  for 
pubUc  comment  in  response  to  the 
notice.  This  notice  soUcits  comments  on 
requirements  relating  to  the  approval 
and  labeling  of  color  additives. 
DATES:  Submit  written  comments  on  the 
information  collection  requirements  by 
May  6, 1996. 

ADDRESSES:  Submit  written  comments 
on  the  information  collection 
requirements  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parldawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  All  comments  should  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Pincus,  Office  of  Information 
Resources  Management  (HFA-25d), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville. 
MD  20857.  301-443-4055. 
SUPPLEMENTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c).  To  comply  with  this 


requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acctiracy  of  FDA's  estimate  of  the 
biirden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  qiiality.  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Sections  70.25  Labeling  requirements 
for  color  additives  (other  than  hair  dyes) 
(21  CFR  70.25)  and  71.1  Petitions  (21 
CFR  71.1)  (OMB  Control  Number  0910- 
0185 — ^Extension) 

Section  721(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  379e)  provides  that  a  color 
additive  shall  be  deemed  to  be  tmsafe 
unless  the  additive  and  its  use  are  in 
conformity  with  a  regulation  that 
describes  the  condition(s)  under  which 
the  additive  may  safisly  be  used,  or 
tmless  the  additive  and  its  use  conform 
to  the  terms  of  an  exemption  for 
investigational  use  issued  tmder  section 
721(f)  of  the  act.  Color  additive  petitions 
are  submitted  by  individuals  or 
companies  to  obtain  approval  of  a  new 
color  additive  or  a  chuige  in  the 
conditions  of  use  permitted  for  a  color 
additive  that  is  approved  already. 
Section  71.1  specifies  the  information 
that  a  petitioner  must  submit  in  order  to 
establiish  the  safisty  of  a  color  additive 
and  to  secure  the  issuance  of  a 
regulation  permitting  its  use. 

FDA  scientific  personnel  review  color 
additive  petitions  to  ensure  that  the 
intended  use  of  the  color  additive  in  or 
on  food,  drugs,  cosmetics,  and  medical 
devices  is  stiitable  and  safe.  Color 
additive  petitions  were  specifically 
provided  for  by  Congress  when  it 
enacted  the  Color  Additive 
Amendments  of  1960  (Pub.  L.  94-295). 
If  FDA  stopped  accepting  color  additive 
petitions  or  stopped  requiring  them  to 
contain  the  infbnnation  specified  in 
§  71.1,  the  number  of  new  color 
additives  approved  would  decrease. 

FDA's  color  additive  labeling 
requirements  in  §  70.25  require  that 
color  additives  that  are  to  be  used  in 
foods,  drugs,  devices,  or  cosmetics  be 


labeled  with  sufficient  information  to  FDA  estimates  the  burden  of 

ensure  their  safe  use.  complying  with  the  information 


collection  provisions  of  the  agency's 
color  additive  regulations  as  follows: 


Estimated  Annual  Reporting  Burden 


2lCFRSeo- 
tkxi 

No.  of  Respond- 
ents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  Per  Re- 
sponse 

Total  Hours 

Total  Operatiru  &  Mainte- 
nance costs 

70.25 

71.1 
Total 

2 
2 
2 

1 

1 

2 

2 

1.700 

3,415 
3.415 

$6,000 
$6,000 

There  are  no  capital  costs  associated  with  this  collection. 


This  estimate  is  based  on  the  number 
of  new  color  additive  petitions  received 
in  1994.  Although  the  burden  varies 
with  the  type  of  petition  submitted,  a 
color  additive  petition  involves 
analytical  work  and  appropriate 
toxicology  studies,  as  well  as  the  work 
of  drafting  the  petition  itself.  Because 
labeling  requirements  under  §  70.25  for 
a  particular  color  additive  involve 
ixibrmation  required  as  part  of  the  color 
additive  petition  safisty  review  process, 
the  estimate  for  the  number  of 
respondents  is  the  same  for  §  70.25  as 
for  §  71.1.  and  the  burden  hotirs  for 
labeling  are  included  in  the  estimate  for 
§71.1. 

Dated:  February  27, 1996. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-5212  Filed  3-5-96;  8:45  am] 
BlUJNa  CODE  4ise-ei-F 


[Dodwt  No.  Seo-OOST] 

Guidance  for  Industry,  Designing 
Clinical  Programs  for  Developing 
Human  Drugs,  Medical  Devices,  or 
Biological  Products  Intended  for  the 
Treatment  of  Rheumatoid  Arthritis; 
Availability  of  Draft  Quidance;  Notice 
of  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availabiUty  of  a  draft  guidance 
doaunent  entitled  "E^ft  Guidance  for 
Industry  in  Designing  Clinical  Programs 
for  Developing  Human  Drugs,  Medical 
Devices,  or  Biological  Products  Intended 
for  the  Treatment  of  Rhetunatoid 
Arthritis."  The  agency  is  also 
announcing  a  public  workshop  to 
discuss  the  draft  guidance  document. 
The  draft  guidance  document  was 
prepared  by  the  Rheumatology  Working 
Group  comprised  of  members  from:  The 
Center  for  Drug  Evaluation  and 


Research,  the  Center  for  Biologies 
Evaluation  and  Research,  and  the  Center 
for  Devices  and  Radiological  Health. 
The  workshop  will  enable  experts  in 
rheumatology  clinical  trials  and 
interested  representatives  of  industry, 
academia,  and  the  pubhc  to  exchange 
ideas  on  developing  and  assessing  new 
treatment  modalities  for  rheurbatoid 
arthritis  (RA)  and  to  discuss  the  types  of 
claims  that  might  be  reasonably  pursued 
and  the  data  necessary  to  support  such 
claims. 

DATES:  The  pubUc  workshop  will  be 
held  Wednesday,  March  27, 1996,  bom 
8  a.m.  to  6  p.m.  There  is  no  registration 
fee  for  the  workshop,  but  advance 
registration  is  requested.  Interested 
parties  are  encouraged  to  register  early 
because  space  is  limited.  Written 
comments  on  the  draft  guidance  for 
consideration  at  the  workshop  should 
be  submitted  by  March  22, 1996.  The 
administrative  docket  will  remain  open 
until  May  30, 1996,  for  the  submission 
of  written  comments,  data,  information, 
or  views  on  the  draft  guidance  or  the 
workshop. 

ADDRESSES:  The  pubUc  workshop  will 
be  held  at  the  DoubleTree  Hotel,  1750 
Rockville  Pike,  Plaza  1  and  2.  Rockville, 
MD  20852.  Persons  interested  in 
attending  should  Fax  their  registration 
to  Rose  Cunningham  at  301-594-5493. 
The  Fax  should  include  the 
participant's  name  and  title; 
organization  name,  if  any;  address;  and 
telephone  number. 

A  copy  of  the  draft  guidance 
dociunent  entitled  "Draft  Guidance  for 
Industry  in  Designing  Clinical  Programs 
for  Developing  Human  Drugs,  Medical 
Devices,  or  Biological  Products  Intended 
for  the  Treatment  of  Rheumatoid 
Arthritis"  is  available  through  the 
Center  for  Drug  Evaluation  and 
Research's  Fax-on-Demand,  301-827- 
0577  or  800-342-2722,  under  the  index 
"Guidance  to  industry,"  document  no. 
0806.  The  draft  guidance  is  also 
available  via  Internet  by  connecting  to 
the  CDER  file  transfer  protocol  server 
(CDVS2.CDER.FDA.GOV).  A  Uanscript 


of  the  workshop  will  be  available  from 
the  Freedom  of  Information  Office  (HFI- 
35).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  10  business  days 
after  the  workshop  at  a  cost  of  10^  per 
page. 

Written  comments  on  the  draft 
guidance  or  the  workshop  should  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville.  MD  20857.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  niunber 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Cunningham,  Center  for  Drug 
Evaluation  and  Research  (HFD-6),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
5470. 

SUPPLEMENTARY  INFORMATION:  A  variety 
of  new  treatment  modalities  are  being 
developed  for  RA.  and  many  of  these  are 
anticipated  to  have  beneficial  effects 
that  are  different  from  traditional  agents. 
However,  uncertainty  exists  among 
experts  in  rheumatology  clinical  trials 
about  the  types  of  claims  that  might  be 
reasonably  pursued  for  these  agents  and 
what  data  would  be  necessary  to 
support  such  claims.  In  addition,  there 
is  a  need  to  identify  appropriate 
outcome  measures  for  RA,  including 
composite  indices,  quality  of  life 
measures,  and  radiographic  techniques. 
Parallel  developments  of  treatment 
modahties  for  RA  in  the  human  drug, 
biological,  and  medical  device 
communities  have  provided  further 
impetus  to  the  creation  of  this  draft 
guidance  document. 

FDA,  through  its  Rheumatology 
Working  Group,  has  developed  a  draft 
guidance  document  for  industry  that 
i  provides  an  overview  of  the  kinds  of 
design  problems  that  are  encountered  in 
RA  trials  intended  for  product 


UMI 
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devalopmant.  and  ofisn  a  variaty  of 
suggBflted  approaches  that  may  be 
oanaidarad  for  improving  the  reliability, 
robustnaH.  and  clinical  relevance  of 
such  trials.  FDA  is  sponsoring  a  public 
workshop  to  provide  an  opportunity  for 
soqierts  in  rheumatology  clinical  trials 
snd  interested  representatives  of 
indiutzy,  academia.  and  the  public  to 
discuss  the  woridng  draft  of  the 
guidance  document  and  to  exchange 
ideas  on  developing  snd  assessing  new 
treatment  modalities  for  RA  as  well  as 
the  types  of  claims  that  might  be 
reasooably  pursued  and  the  data 
necesesry  to  support  such  claims. 
After  considnation  of  aU  data, 
infionnatian.  or  views  submitted  on  the . 
draft  guidance  and  at  the  woricshop, 
FDA  wiU  issue  a  final  guidance 
document  and  announce  its  availability 
with  a  notice  published  in  the  Federal 


DMmL  Fsbfuny  29. 1906.  ' 

WllllasiB.Sdmlls. 

Dapaty  CoauiUaMionerfor  Policy. 
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Ryen  WMIe  TWe  IV  Qrante  for 
CooirdbMiMi  MV  tter¥lcee  «id  Ai 
tD  Reeeefch  for  ChHdfwii  Youtti, 
WmmHi  end  FemiHee 

AOBICV:  Health  Resources  and  Services 
Administration  (HRSA),  PHS. 

ACTION:  Notice  of  availabiUty  of  funds. 


r:  The  HRSA  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1996  funds  for  grants  for 
projects  that  enhance  access  to  clinical 
research  trials  and  other  research,  and 
develop  and  support  the  provision  of 
coordinated  comprehensive  services 
and  activities  for  children,  youth, 
women  and  families  infiscted/affected 
by  the  Human  Immimodefidency  Virus 
(HIV).  Projects  will  be  funded  to 
implement  programs  of  family-centered, 
community-based  coordinated  care  and 
research  for  children,  youth,  women, 
and  families  infected/affected  by  HIV,  or 
those  at  risk  for  developing  infection. 
lliese  projects  are  authorized  under, 
and  expected  to  meet  provisions 
contained  within.  Section  2671  of  the 
Public  Health  Service  Act  [as  enacted  by 
Title  IV.  of  the  Ryan  White 
Comprehensive  AIDS  Resource 
Eme^ency  (CARE)  Act  of  1990,  Public 
Law  101-381  (42  U.S.C.  300ff-ll  et 
seq.)].  Within  the  HRSA,  Ryan  White 
HUe  IV  projects  are  administered  by  the 


Maternal  and  Child  Health  Bureau 
(MCHB). 

This  program  annoimcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
program  annoimcement  is  a  contingency 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
they  can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  even 
dis&ibution  of  funds  throughout  the 
fiscal  year.  At  this  time,  given  a 
continuing  resolution  and  the  absence 
of  FY  1996  appropriations  for  the  EMSC 
program,  the  amount  of  available 
funding  for  this  specific  grant  program 
cannot  be  estimated.  In  addition, 
reauthorization  of  the  Ryan  White  CARE 
Act,  currently  pending  in  Congress, 
could  add  new  Title  IV  grant 
requirements  in  addition  to  those 
included  in  this  notice. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  national  activity  for  setting 
priority  areas.  Title  IV  directly 
addresses  the  Healthy  People  2000 
objectives  related  to  the  priority  area  of 
HIV  infection.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  Number  017-001- 
0474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Dociunents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(telephone  202  783-3238). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-fiee 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition. 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  (or  in  some  cases  any 
portion  of  a  facility)  in  which  regidar 
routine  education,  library,  day  care, 
child  care  or  early  development  services 
are  provided  to  diildren. 
ADDRESSES:  Grant  applications  for  the 
Ryan  White  Title  IV  Program  (PHS  form 
«5161-1,  approved  under  OMB  #0937- 
0189)  must  be  obtained  fittm  and 
submitted  to:  Mona  D.  Thompson. 
Grants  Management  Branch,  Office  of 
Program  Support,  Maternal  and  Child 
Health  Bureau,  HRSA.  Room  18-12, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
3429.  You  must  obtain  appUcation 
materials  in  the  mail. 

Federal  Register  notices  and 
application  guidance  for  MCHB 
programs  are  available  on  the  World 
Wide  Web  via  the  Internet  at  address: 
http://www.os.dhhs.gov/hrsa/mchb. 
Click  on  the  file  name  you  want  to 


download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  (Macintosh  or) 
Wordperfect.5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  type  in  the 
file  name  followed  by  a  <retuni>.  The 
file  wiU  expand  to  a  Wordperfect  5.1 
file.  If  you  have  difficulty  accessing  the 
MCHB  Home  Page  via  the  Internet  and 
need  technical  assistance,  please  contact 
Linda  L.  Schneider  at  301-443-0767  or 
"lschneidei^irsa.ssw.dhhs.gov". 
DATES:  The  application  deadline  date  is 
April  19. 1996.  Competing  applications 
will  be  ccnsidered  to  be  on  time  if  they 
are: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  deadline 
date  and  received  in  time  for  orderly 
processing. 

As  proof  of  timely  mailing,  applicants 
should  obtain  a  legibly  dated  receipt 
firom  the  commercial  carrier  or  the  U.S. 
Postal  Service;  private  metered 
postmarics  will  not  be  accepted  as  proof 
of  timely  mailing. 

Late  applications  not  accepted  for 
processing  or  those  sent  to  an  address 
other  than  specified  in  the  ADDRESSES 
section  will  be  returned  to  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding 
technical  and  program  issues  may  be 
obtained  from:  the  Division  of  Services 
for  Children  with  Special  Health  Needs. 
Maternal  and  Child  Health  Bureau, 
Health  Resources  and  Services 
Administration.  Room  18A-19, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Telephone 
(301)  443-9051.  Requests  for 
information  concerning  business 
management  issues  should  be  directed 
to:  Sandra  Perry,  Acting  Grants 
Management  Officer  (GMO),  Maternal 
and  Child  Health  Bureau,  at  the  address 
specified  in  the  ADDRESSES  section. 

SUPPI^MENTARY  INFORMATION: 

Program  Background  and  Objectives 

The  Pediatric  AIDS  Program  was 
initiated  in  1988.  The  program  grew 
from  13  projects  fund«i  at  $4.4  million 
to  a  total  of  59  projects  funded  at  $25.4 
million  in  FY  1995.  Since  1988,  the 
program  has  evolved  from  a  primary 
focus  on  the  coordination  of  services  for 
the  management  and  care  of  infected 
children  and  their  families  to  also 
address  the  broader  prevention  and  care 
needs  of  youth  and  women  infected/ 
afiiected  by  HIV.  In  FY  1994,  Congress 
funded  the  Pediatric  AIDS  Program 
under  section  2671.  TiUe  IV  of  the  Ryan 
White  Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  1990.  Public 
Law  101-381  (Title  IV).  As  a  result  of 


authorization  tmder  TiUe  IV.  the  focus 
ofthe  program  was  expanded  to  include 
the  development  of  iimovative  models 
linking  clinical  trials  offered  by  the 
National  Institutes  of  Health  (NTH)  and 
other  research  entities,  with  systems  of 
comprehensive  primary/commtmity- 
based  medical  and  social  services. 

In  1994  published  results  bora  a  NIH 
clinical  trial  (ACTG  076)  demonstrated 
the  potential  for  reducing  perinatal  HIV 
transmission  by  two-thirds  when 
pregnant  women  and  their  newborns 
were  given  zidovidine  (ZDV).  The  ZDV 
therapy  regimen  has  been  published  in 
the  Centers  for  Disease  Control's 
Morbidity  and  Mortality  Weekly  Report 
(MMWR  1994:43  (RR-11). 

Over  the  past  year,  the  CDC  has 
issued  recommendations  for  enhanced 
voluntary  HIV  coimseling  and  testing 
for  women  of  child  bearing  age,  and  the 
HRSA  issued  an  Advisory:  The  Use  of 
Zidovidine  (ZDV)  to  reduce  Perinatal 
HIV  Transmission  in  HRSA-Funded 
Programs.  This  advisory  contains 
practical,  specific  steps  for 
implementing  U.S.  Public  Health 
Services  recommendations  for  offering 
zidovidine  (ZDV)  to  pregnant  women.  A 
copy  of  this  advisory  will  be  mailed  to 
all  Title  IV  applicants  with  the 
application  guidance.  Applicants  are 
expected  to  review  this  advisory  and 
describe  how  they  will  implement  these 
recommendations  in  their  application. 

Reauthorization  ofthe  Ryan  White 
CARE  Act  is  pending  in  Congress.  The 
final  version  of  the  Act.  whidi  will 
include  Title  TV,  is  expected  to  contain 
new  requirements  concerning 
arrangements  between  Tide  IV  programs 
and  research  entities  and  enhancement 
of  opportunities  for  Title  IV  Clients  to 
participate  in  clinical  research. 
Reauthorization  of  the  Ryan  White 
CARE  Act  could  result  in  incorporation 
of  additional  requirements  for  Tide  IV 
grants  in  the  applications  guidance  for 
these  projects. 

Pnrpoae 

The  purpose  of  Title  IV  funding  is  to 
link  clinical  research  and  other  research 
activities  with  comprehensive  care 
systems,  and  to  improve  and  expand  the 
coordination  of  a  system  of 
comprehensive  care  for  children,  youth, 
women,  and  families  who  are  infected/ 
affected  by  HIV.  Funds  will  be  used  to 
support  programs  that:  (1)  cross 
established  systems  of  care  to 
coordinate  service  delivery,  HIV 
prevention  efforts,  and  clinical  research 
and  other  research  activities;  and  (2) 
address  the  barriers  to  comprehensive 
care  and  research  experienced  by 
children,  youth,  women,  and  families 
infected/affected  by  HIV. 


While  children,  youth,  and  women 
represent  the  most  recently  impacted 
and  rapidly  growing  popiilation  groups 
a%cted  by  HIV,  they  also  represent  the 
groups  feeing  the  greatest  barriers  in 
accessing  care  and  research.  These 
groups  are  disproportionately  members 
of  commimities  of  color  with  limited 
economic  resources.  Given  these 
realities,  children,  youth,  and  women 
affected  by  HIV  are  confronted  with  a 
complex  array  of  economic  and  social 
issues  that  increase  their  need  for 
comprehensive  services  and  increase 
the  cost  and  intensity  of  care.  Existing 
systems  of  care  are  often  not  prepared 
to  respond  to  these  needs  and  require 
targeted  resources  and  interventions  in 
order  to  develop  infrastructures  and 
provider  capacities  that  would  allow 
them  to  provide  quality  care  to  these 
populations. 

Given  these  immet  needs,  activities 
under  these  grants  should  address  the 
following  goals: 

— ^Link  HIV/ AIDS  clinical  research  trials 
and  other  research  activities  with 
comprehensive  systems  of  care, 
resulting  in  increased  access  for 
children,  youth,  women,  and  their 
families. 
— ^Foster  the  development  and  support 
of  comprehensive  care  infrastructures, 
including  primary  cars,  that  increase 
access  to  cultiu-ally-competent, 
family-centered,  community-based, 
coonUnated  care. 
— ^Emphasize  prevention  within  the 
comprehensive  care  system  in  order 
to  reduce  the  spread  of  the  HIV 
infection  to  vulnerable  populations. 

Funding  Category 

Applications  which  do  not  fall  within 
this  program  category  will  not  be 
considered  for  funding. 

The  Ryan  White  Title  IV  Program  for 
Children,  Youth,  Women,  and  Families 
develops  and  supports  innovative 
projects  that  foster  collaboration 
between  clinical  research  institutions 
and  family-centered,  primary/ 
conunimity-based  medical  and  social 
service  programs,  and  that  coordinate 
systems  of  comprehensive  HIV  care  for 
children,  youth,  women  and  their 
families.  Projects  will  focus  on  local 
capacity-building,  making  maximum 
use  of  all  available  public  and  private 
resources  for  reaching  and  providing 
health  care  and  supportive  services  to 
the  target  population.  Projects  should 
strengthen  existing  comprehensive  care 
infrastructiues  by:  (1)  broadening  the 
coalition  of  agencies,  providers, 
community  organizations  and 
consumers  that  participate  in  the 
identification  of  needs,  services 
planning,  the  coordination  and  delivery 


of  services,  and  the  financing  of  services 
for  HIV  affected  populations;  and  (2) 
identifying  and  addressing  systemic 
issues  that  affect  provider  collaboration 
and  impact  the  provision  of  coordinated 
hi^  quality  comprehensive  care. 

Preference  for  funding  in  this  category 
will  be  given  to  projects  that  have:  (1) 
established  and  currently  support  a 
comprehensive,  coordinated,  system  of 
HTV  care  serving  either  children,  youth, 
women,  or  families;  and  (2)  linked  with, 
or  initiated  activities  to  link  with 
clinical  trials  or  other  research.  This 
means  that  these  projects  will  be  funded 
ahead  of  new  groups  of  applications  in 
this  category. 

Special  Concerns 

Grantees  supported  by  Title  TV  of  the 
Ryan  White  CARE  Act  should 
coordinate  their  projects  with  other 
Federal,  State,  and  local  programs 
concerned  with  HIV  and/or  serving  the 
target  population  of  children,  youth, 
women  and  families  affected  by  or  at 
risk  for  HTV.  particularly:  Title  V 
Maternal  ad  Child  Health  programs; 
Ryan  White  TiUes  I,  n  and  m(b) 
programs;  providers  funded  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administration;  the  Health 
Resoiut^s  and  Services  Administration; 
the  Centers  for  Disease  Control 
prevention  efforts;  and  clinical  trials 
funded  by  NIH  or  other  sources. 

HRSA's  Maternal  and  Child  Health 
BiuBau  places  special  emphasis  on 
improving  service  delivery  to  women, 
children  and  youth  from  communities 
with  limited  access  to  comprehensive 
care.  In  order  to  assure  access  and 
cultural  competence,  it  is  expected  that 
projects  wrill  involve  individuals  from 
the  populations  to  be  served  in  the 
planning  and  implementation  of  the 
project.  The  Bureau's  intent  is  to  ensure 
that  project  interventions  are  responsive 
to  the  cultural  and  linguistic  needs  of 
special  populations,  that  services  are 
accessible  to  consumers,  and  that  the 
broadest  possible  representation  of 
culturally  distinct  and  historically 
underrepresented  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB. 

In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  high  quality 
education  by  broadening  participation 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  uniquely 
reflecting  the  Nation's  cultural  and 
linguistic  diversity,  and  increasing 
opportunities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
public  health  programs,  HRSA  will 
place  a  funding  priority  on  projects  from 
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Histoncally  Black  Colleges  and 
Universities  CHBCU)  or  Hispanic 
Serving  Instituticms  (HSI)  in  all 
categories  and  suhcategOTies  in  this 
notice  kft  which  applications  from 
waidi'fn'*^  institutions  are  encouraged. 
Hus  is  in  confonnity  with  the  Federal 
Govenunent's  pohdes  in  support  of 
White  House  Initiatives  on  Historically 
Black  Colleges  and  Universities 
(Executive  Order  12876)  and 
Educational  Excellence  for  Hispanic 
Americans  (Executive  Order  12900).  An 
appoved  proposal  from  a  HBCU  or  HSI 
wi&  receive  a  0.5  point  favorable 
adjustment  of  the  priority  score  in  a  4 
point  range  before  funding  decisions  are 
made. 

Applications  wiU  be  reviewed  with 
particular  attention  to  inclusion  of 
women  and  persons  from  cultiually 
distinct  populations.  Funding  will  be 
provided  to  those  which,  in  the 
Department's  view,  best  meet  the 
statutory  purposes  of  the  Ryan  White 
Title  IV  Program  and  addrMs 
•chievemmt  of  the  Health  People  2000 
objectives  related  to  HIV  infection. 

Isrview  Criteria 

AppUcations  for  grant  categories  will 
be  reviewed  and'rated  by  objective 
review  panels  according  to  the 
following  weighted  criteria: 

1.  Documentation  of  the  HTV  medical 
and  social  support  service  needs  of 
children,  youth,  women  and  families. 
Weight:  15  percent 

2.  Demonstration  of  capacity  to 
coordinate  and  support  a 
comprehensive  system  of  HIV  care  for 
chiloren.  youth,  women  and  families. 
Weight:  25  percent. 

3.  Demonstrated  capacity  to  provide 
rlinirwl  trials  or  to  establi^  linkages 
with  providen  ofiiering  clinical  trials,  or 
other  research. 

Weight:  IS  percent. 

4.  The  degree  to  which  the  Title  TV's 
program  priority  of  consumer 
involvement  has  been  implemented. 
Weight:  10  percent. 

5.  The  degree  to  which  the  proposed 
plan: 

•  Addresses  the  issues  identified  in 
response  to  Review  Criteria  I; 

•  Reflects  the  legislative  and 
programmatic  priorities  of  the  Title  IV 
program  (access  to  clinical  trials, 
reduction  of  perinatal  HIV  transmission, 
and  consumer  involvement): 

•  Contains  goals  and  objectives  that 
are  clear,  measiuable,  and  time  framed; 
and 

•  Presents  an  evaluation  strategy 
capable  of  documenting  the 
adiievement  of  project  goals.  Weight:  25 
percent. 
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6.  The  degree  to  which  the  proposed 
budget  clearly  supports  administrative 
and  programmatic  activities  necessary 
to  manage  the  program  and  accomplish 
proposed  goals  and  activities.  Weight: 
10  percent. 

Eligible  Applicants 

Grants  may  be  awarded  to  public  or 
nonprofit  private  entities  that  provide  or 
arrange  for  primary  health  care.  Eligible 
entities  may  include,  but  are  not  limited 
to,  State  or  local  health  departments, 
university  medical  centers,  public  or 
nonprofit  private  hospitals,  community 
health  centers  (as  defined  in  section 
330(a)  of  the  Act),  hemophilia  treatment 
centers,  drug  abuse  treatment  agencies, 
tribal  health  programs,  school  based 
clinics  and  institutions  of  higher 
education. 

If  any  additional  ehgibility 
requirements  are  established  in  a 
reauthorized  Ryan  White  CARE  Act, 
they  will  be  clearly  identified  in  the 
apphcation  guidance. 

Allowable  Coets 

The  HRSA  may  support  reasonable 
and  necessary  costs  of  HIV  Project 
grants  within  the  scope  of  approved 
projects.  Allowable  costs  may  include 
salaries,  equipment  and  supplies,  travel, 
contractual  arrangements,  consultants, 
and  others,  as  well  a^ndirect  costs.  The 
HRSA  adheres  to  administrative 
standards  reflected  in  the  Code  of 
Federal  Regulations  (45  CFR  Part  92  and 
45  CFR  Part  74).  All  other  sources  of 
funding  to  support  this  project  must  be 
accurately  reflected  in  the  applicant's 
budget. 

Reporting  Requirements 

A  successful  appUcant  imder  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  J,  Monitoring  and 
Reporting  of  Program  Performance,  with 
the  exception  of  State  and  local 
governments  to  which  45  CFR  Part 
92.40  will  apply.  Financial  reporting 
will  be  required  in  accordance  with  45 
CFR  Part  74,  Subpart  I,  with  the 
exception  of  State  and  local 
governments,  to  which  45  CFR  Subpart 
C  will  apply. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  imder  OMB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 


provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Commimity-based  nongovernmental 
applicants  are  reqiiired  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  5161). 

(b)  A  summary  of  the  project  (PHSIS), 
-  not  to  exceed  one  page,  which  provides: 

(1)  A  description  oTthe  population  to 
be  served. 

,  (2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

The  project  abstract  may  be  used  in 
lieu  of  the  one-page  PHSIS,  if  the 
applicant  is  recpiired  to  submit  a  PHSIS. 

Executive  Order  12372 

The  Title  IV  Program  has  been 
determined  to  be  siibject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100. 

Executive  Order  12372  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Fedetal  programs.  The  appUcation 
packages  to  be  made  available  imder 
this  notice  (Form  PHS  5161-1  with 
revised  &ce  sheet  HHS  Form  424  and 
with  Program  Narrative  and  Checklist 
approved  under  OMB  0937-0189)  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  such  a  review  system 
and  will  provide  a  single  point  of 
contact  (SPOC)  in  the  States  for  review. 
Applicatits  (other  than  federally- 
recognized  Indian  tribal  governments) 
should  contact  their  State  SPOCs  as 
eariy  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  appUcant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  application  deadline  for  new 
and  competing  awards.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
racommendations  it  receives  after  that 
date.  (See  Part  148.  Intergovernmental 
Review  of  PHS  Programs  imder 
Executive  Order  12372  and  45  CFR  part 


100  for  a  description  of  the  review 
process  and  requirements.) 

(The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  the  HIV  Program  for 
Children,  Youth,  Women,  and  Families  is 
93.153) 

Dated:  Febniaiy  29, 1996. 
Giro  V.  Sumaya, 
Administrator. 

[FR  Doc.  96-5209  Filed  3-5-96;  8:45  am] 
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National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  a  Cloaed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Development  of  Deuterated 
Nitroso  Spin  Traps  for  Identifying  Xenobiotic 
Free  Radical  Metabolites  (SBIR  Phase  I  Topic 
45)  ft  Synthesis  of  New  Nitrones  in  Spin 
Traps  (Phase  II  Topic  38)  (Telephone 
Conference  Call). 

Date;  March  11, 1996. 

Tijne;  10:30  AM. 

Place:  National  Institute  of  Environmental 
Health  Sciences  North  Campus,  Building  17, 
Conference  Room  1713  Research  Triangle 
Park,  NC. 

Contact  Penon:  Dr.  John  Braun,  National 
bistitute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,  (919)  541-1446. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
5S2b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
conunercial  property  such  as  patentable 
material  and  personal  infbnnation 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health.) 

Dated:  March  1, 1996. 
Susan  K.  Fddman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-5314  Filed  3-1-96;  4:33  pm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  FR-^17-N-49] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  OfGce  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  informatiDn 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  May  6, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8226, 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Carson,  Research  Analyst,  Office  of 
Policy  Development  and  Research — 
telephone  (202)  708-3700  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whet])er  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology  (e.g.  permitting  electronic 
submission  of  responses). 

This  notice  also  lists  the  following 
information: 


Title  of  Proposal:  Survey  of 
Vouchered-out  Households. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Currently,  HUD's  Office  of  Property 
Disposition  is  in  the  process  of 
disposing,  through  demolition,  several 
privately-owned  multifamily  assisted 
properties  which  have  been  acquired  by 
the  Department  as  a  result  of  foreclosure 
or  deteriorating  safety  and  social 
conditions.  Prior  to  disposing  of  these 
properties,  eligible  resident  households 
are  provided  with  Section  8  housing 
vouchers  to  obtain  alternative  housing. 
In  order  to  gain  insight  into  the 
transformation  of  project -based 
programs  to  tenant-based  assistance,  the 
Department  proposes  to  study  several  of 
these  vouchered-out  projects. 
Specifically,  the  Department  is 
interested  in  learning  more  about 
housing  and  neighborhood  outcomes  for 
renter  households  who  receive  a 
voucher  to  leave  multifamily  assisted 
housing  for  residence  in  unassisted 
housing.  The  results  of  this  study  will 
have  a  direct  bearing  on  the 
Department's  policies  for  re-locating 
households  from  distressed  assisted 
housing. 

Members  of  affected  public:  200 
households  who  received  a  voucher  to 
leave  assisted  housing  will  be 
interviewed  concerning  their 
experiences  in  obtaining  alternative 
housing  with  a  voucher. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  will  be 
collected  through  one-time  telephone 
interviews  with  200  members  of 
households  who  moved  from  assisted 
housing  to  private  housing  with  a 
voucher.  These  interviews  will  last  an 
average  of  .417  hours  (25  minutes)  for  a 
total  respondent  burden  of  83.4  hours 
(200  X. 41 7). 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.c.  Chapter  35, 
as  amended. 

Dated:  February  27. 1996. 
Midbael  A.  Stagman, 

Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 
(FR  Doc.  96-5194  Filed  3-5-96;  8:45  am) 
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Ofioe  of  Itw  AsaMant  Sacretary  for 
Houaing 


IPedHt  No.  FR-W17-H-tf(q 

NoHoa  of  Propoaad  Information 
CoUactfon  for  PiJk)iic  Comment 

AOENCV:  OfBce  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 


r:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  6. 1996. 

AOOncsSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal,  comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nxmiber  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street,  SW,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  docxmients. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

Toe  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
lor  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Description  of 
Materials. 


OMB  Control  Number:  2502-0192. 

Description  of  the  need  for  the 
information  and  the  proposed  use: 
HUD-92005  is  needed  so  that  buildera 
and  sponsors  can  describe  the  materials 
and  assembly  of  dwellings  and  other 
improvements  to  property.  This  form 
and  the  drawings  define  the  scope  and 
limits  of  the  construction  and  is  used  by 
HUD  to  estimate  value  for  FHA 
Mortgage  Insurance. 

Agency  fonn  numbers:  HUD-92005. 

Members  of  affected  public:  Builders 
and  sponsors. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  50,000,  number  of 
respondents  is  100,000,  frequency 
response  is  dependent  upon  the 
occurrence  of  the  application  process, 
and  the  hour  of  response  is  0.05  of  an 
hour. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  26, 1996. 
Nicolas  P.  Retsinas, 

A/S  Secretary  for  Housing  Federal  Housing 
Commissioner. 

(FR  Doc.  96-5195  Filed  3-5-96;  8:45  am) 

BILUNG  COOE  4210-27-M 


Office  of  the  Assistant  Secretary  for 
Housing — Federai  Housing 
Commissioner 

[Docket  No.  FR-3917-N-61] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  6, 1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street.  SW,  Room  9116,  Washington, 
DC  20410. 


FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  tq^OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  membere  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Notice  also  lists'the  following 
information: 

Title  of  Proposal:  Construction 
Complaint  for  Newly  Constructed 
Property. 

OMB  Control  Number:  2502-0047. 

Description  of  the  need  for  the 
information  and  proposed  use:  A 
homebuyer  who  has  purchased  a  newly 
constructed  property  must  complete  the 
form  to  identify  items  of  their 
construction  complaint,  to  identify 
builders  not  conforming  to  applicable 
standards  and  to  request  financial 
assistance  for  a  structural. 

Agency  form  numbers:  HUD-92556. 

Members  of  affected  public: 
Individuals  or  households. 

An  estimation  of  the  total  numbers  of 
hoiu^  needed  to  prepare  the  information 
collection  is  2,300.  the  number  of 
respondents  is  4,600  frequency  of 
response  is  on  occasion,  and  the  hour  of 
response  is  0.5. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  26, 1996. 
Nicolas  P.  Retsinas, 

A/S  Secretary  for  Housing — Federal  Housing 
Commissioner. 

[FR  Doc.  96-5196  Filed  3-5-96;  8:45  am) 
eajJNQ  COOK  4210-aT-H 


Pocket  No.  FR-M17-N-44] 

Offica  of  tha  Aaaiatant  Sacretary  for 
Administration;  Notica  of  Propoaad 
Information  Collaetion:  Comment 
naquaat 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  6, 1996. 
ADDRESSES:  Interested  peraons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gloria  S.  Diggs,  Reports  Liaison  Officer. 
Office  of  Administration.  Department  of 
Housing  &  Uiban  Development.  451-7th 
Street,  SW,  Room  4176.  Washington.  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  S.  DeWalt.  202-708-0294  (this  is 
not  a  toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents. 

8UPPI.EMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  membera  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
through  the  use  of  appropriate 
automated  collection  tedmiques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  proposal:  Solicitation  Mailing 
List  Application. 

O^  Control  Number,  if  applicable: 
2535-0086. 


Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  will  be  used  by  potential 
sources  to  indicate  their  particular 
field(s)  of  expertise  or  interest.  HUD 
will  use  this  information  to  target  the 
types  of  soUdtations  that  organizations 
receive  as  a  result  of  being  placed  on  the 
Sohcitation  Mailing  List. 

Agency  form  numbers,  if  applicable: 
HUD-24010  and  SF-129. 

Members  of  affected  public:  Business 
or  Other  For-Profit,  Individuals  or 
Households,  Not-For-Profit  Institutions, 
and  State,  Local,  or  Tribal  Government 

Estimation  of  the  total  numbera  of 
houra  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hoius  of  response:  1,200  respondents  x 
1  time  per  year  x  5  minutes  per 
respondent  =  1,200  burden  hours. 

Status  of  the  proposed  information 
collection:  Extension,  no  change. 

Authoritjr:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  February  21, 1996. 
David  S.  Crtoty. 

Acting  Director,  Information  Resource 
Management  Policy  and  Management 
Division. 

[FR  Doc.  96-5198  Filed  3-5-46;  8:45  am] 
BIUMO  CODE  421M>1-M 


[Docket  No.  FR-M1 7-N-47] 

Offlca  of  Adminlatration;  SulNniaalon 
for  OMB  Ravlaw:  Comment  Raquaat 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  5, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  fitnn  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  nimiber  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 


Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Defiartment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  pubUc  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  February  26, 1996. 
David  S.  Cristy. 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Supportive  Housing 
Program  Renewal  Application. 

Office:  Commimity  Planning  and 
Development. 

OMB  Approval  Number:  2506-0134. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 

State  and  local  governments, 
nonprofit  organizations,  and  Indian 
Tribes  are  required  to  submit  proposals 
for  reapplication  for  continued 
participation  in  the  Supportive  Housing 
Program.  This  program  provides  grants 
to  stimulate  community-wide  efforts  to 
assist  homeless  families  and 
individuals. 

Form  Number:  HUD-40109. 

Respondents:  Not-For-Profit 
Institutions  and  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  Annually 
and  On  Occasion. 


UMI 
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Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 


Houre  per  re- 
sponse 


Burden  houre 


Applcilion 


215 


20 


4,300 


Total  Estimated  Burden  Hours:  4,300. 

Status:  Reinstatement  with  change. 

Contact:  Maggie  Taylor,  HUD,  (202) 
70fr-4300,  Joeeph  F.  Lackey,  Jr..  0MB. 
(202)  395-7316. 

Oited:  Pebruuy  26, 1996. 

pni  Doc  96-5197  Filed  3-S-96:  8:45  am] 
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Oflloe  of  AdrntatMretton;  Submieeion 
for  0MB  RevieiR  Comment  Roqueet 

AQBICY:  Office  of  Administration,  HUD. 
action:  Notice. 


r:  The  proposed  information 
collection  requirement  described  below 
has  boen  siibmitted  to  the  Office  of 
Management  anji  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
8ttb)ect  proposal. 

DATES:  Comments  due  date:  April  5, 
1996. 


I:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
C^fB  approval  nimiber  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  706-0050.  This  is  not  a 
toll-fr«e  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPl£MENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
aniected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
numbiBr  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  famiUar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

AvAantf.  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  February  26, 1996. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Sttbmiasion  of  Proposed 
Infiinnation  Collection  to  OMB 

Title  of  Proposal:  Assessing  Service 
Quality:  Section  203(k)  Loan  Program. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  will  survey 
actual  and  potential  customers  of  the 
Federal  Housing  Administration  (FHA) 
Section  203(k)  Rehabilitation  Loan 
Program.  The  survey  will  assist  FHA  in 
expanding  the  use  of  Section  203(k) 
loans.  These  loans  provide  an  important 
vehicle  for  community  revitalization 
and  for  expanding  homeownership 
opportunities. 

Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit  and  Not-For-Profit  Institutions. 

Frequency  of  Submission:  One-Time. 

Reporting  Burden: 


Numt>erof  re- 
sporxtents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Surrey 


800 


1 


.25 


200 


Total  Estimated  Burden  Hours:  200. 

Status:  New. 

ConttKt:  David  Chase,  HUD,  (202) 
708-4504  xlll,  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

Dated:  February  26, 1996. 
IFR  Doc  96-5199  Filed  3-&-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit  [4310-55] 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-811599 
Applicant:  Steven  John  Camp,  Keller.  TX. 


The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
[Acinonyx  jubatus)  from  Zimbabwe  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-811771 

Applicant:  Jesse  T.  Kirk,  Irving.  TX. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah  . 
(Acinonyx  jubatus)  from  Namibia  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  George  Washington 
University,  Washington.  DC,  PRT- 
811643 
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The  applicant  requests  a  permit  to 
import  haitian  and  tissue  samples  from 
captive-held,  captive-bom.  and  wild- 
caught  aolenodon  {Solenodon 
paradoxus)  in  the  Dominican  Republic 
for  the  purpose  of  sdoitific  research  to 
enhance  the  survival  of  the  species. 

Tlie  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Ptotection  Act  of  1972, 
OS  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR 18). 
PRT-611418 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA. 

Type  of  Permit:  Import  for  public 
Display. 

Name  and  Number  of  Animals:  Polar 
Bear  {Ursus  mantimus),  2. 

Sununary  of  Activity  to  be 
Authorized:  "Hie  applicant  has  requested 
a  permit  to  import  0.2  polar  bears  &t>m 
Jungle  Cat  World,  Orono,  Ontario, 
Canada  for  the  purposes  of  public 
display. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Canada; 
originally  recovered  as  orphaned  cubs 
approximately  10  month  old. 

Period  of  Activity:  Up  to  five  years 
from  issuance  of  a  permit,  if  issued. 

Concurrent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  appUcation, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  tiie  U.S. 
Fi^  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  420(c),  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  pubUcation 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act,  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 


Dated:  March  1, 1996. 
Caroline  Andenoa. 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc  96-5239  Filed  3-S-96;  8:45  am) 
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Burseu  of  Indian  Affairs 

Operation  and  Maintenance  Rete 
Adjustment  Wapato  Irrigation  Project, 
Weehlngton 

action:  Notice  of  operation  and 
maintenance  rate  increase. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  changing  the  assessment  rates  for 
operating  and  maintai^g  the  Wapato 
Inigation  Project  for  1996  and 
subsequent  years.  The  assessment  rates 
are  based  on  a  prepared  estimate  of  the 
cost  of  normal  operation  and 
maintenance  of  the  inigation  project. 
Normal  operation  and  maintenance 
means  the  expenses  we  incur  to  provide 
direct  support  or  benefit  to  the  project's 
activities  for  administration,  operation, 
maintenance,  and  rehabiUtation.  We 
must  include  at  least: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  our 
employees  under  his  management 
control, 

(b)  Materials  and  supplies,  *>  Major 
and  minor  vehicle  and  equipment 
repairs, 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement, 

(e)  Capitalization  expenses, 

(f)  Acquisition  expenses,  and 

(g)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  inigation  project 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Bureau  of  Indian  Affairs, 
Portland  Area  Office,  911  NE  11th 
Avenue,  Portland,  Oregon  97232-4169, 
telephone  (503)  231-6702. 
DATE:  This  rate  is  efiisctive  for  the  1996 
irrigation  season  and  all  subsequent 
years  imtil  modified. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  docxunent  is 
vested  in  the  Assistant  Secretary  of 
hidian  Affairs  by  5  U.S.C.  301  and  the 
Act  of  August  15,  1914  (38  Stat.  583,  25 
U.S.C.  385).  The  Secretary  ha% delegated 
this  authority  to  the  Assistant 
Secretary — Indian  Affairs  pursuant  to 
part  209  Departmental  Manual,  Chapter  ■ 
8.  lA  and  Memorandum  dated  January 
25, 1994.  &t>m  Chief  of  Staff, 
Department  of  the  Interior,  to  Assistant 
Secretaries,  and  Heads  of  Bureaus  and 
Offices. 


This  notice  is  given  in  accordance 
with  Section  171.1(e)  of  part  171, 
Subchapter  H,  Chapter  1,  of  Title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  the  Area  Director  to  fix  and 
announce  the  rates  for  annual  operation 
and  maintenance  assessments  and 
related  information  of  the  Wapato 
Irrigation  Project  for  Calendar  Year  1996 
and  subsequent  years. 

The  purpose  of  this  notice  is  to 
announce  an  increase  In  the  Wapato 
Project  assessment  rates  proportionate 
with  actual  operation  and  maintenance 
costs.  The  assessment  rates  for  1996  will 
amount  to  an  increase  of  11%  for  the 
Wapato  Satus  Unit  A  Lands  and  21%  for 
B  lands  due  to  increased  storage  charges 
and  an  11%  increase  for  the  Toppenish- 
Simcoe  &  Ahtanum  Units. 

Charges  for  Special  Services 

Charges  will  be  collected  for  various 
special  services  requested  by  the  general 
public,  water  users  and  other 
organizations  during  the  Calendar  Year 
1996  and  subsequent  years  until  further 
notice,  as  detailed  below: 

(1)  Requests  for  Irrigation  Accounts 

and  Status  Reports.  Per  Report S15.00 

(2)  Requests  for  Verification  of 
Account  Delinquency  Status,  Per 
Report $10.00 

(3)  Requests  for  Splitting  of  Operation  and 

Maintenance  Bills  (In  addition  to 
minimum  billing  fee) 
Per  Bill $10.00 

(4)  Requests  for  Billing  of  Operation  and 

Maintenance  to  Other  than  Owner  or 
L.es8ee  of  Record  (in  addition  to 
minimum  billing  fee] 
Per  Bill $10.00 

(5)  Requests  for  Other  Special  Services 

Similar  to  the  above,  when  appropriate. 
Per  Report $10.00 

(6)  Requests  for  elimination  of  lands 
from  the  Project  In  the  event  that 
the  elimination  is  approved,  a 
portion  of  the  fee  will  be  used  to 
{>ay  the  Yalcima  County  Recording 

Fee $10.00 

(7)  Review  of  subdivision  plats $10.00 

Ahtanum  Unit 

Charges 

(A)  The  operation  and  maintenance 
rate  on  lands  of  the  Ahtanum  Irrigation 
Unit  for  the  Calendar  Year  1996  and 
subsequent  years  until  further  notice,  is 
fixed  at  $10.00  per  acre  per  annum  for 
land  to  which  water  can  be  delivered 
from  the  project  works. 

(B)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5,00  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate  per 
acre  times  the  number  of  acres  plus 
$5.00.  A  one  acre  charge  shall  be  levied 
on  all  tracts  of  less  than  one  acre. 


•970 
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I  Unit 
QuugBt 

(A)  The  operation  and  maintenance 
rate  for  the  unds  under  the  Toppenish- 
Simcoe  Iirigation  Unit  for  the  Calendar 
Year  1996  and  subsequent  years  until 
further  nodce,  is  fixed  at  $10.00  per  acre 
per  annum  for  land  for  which  an 
application  for  water  is  approved  by  the 
Project  Engineer. 

(B)  hi  aodition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
diaige  of  $5.00  for  each  tract  of  land  for 
whidi  opentioD  and  maintenance  bills 
are  prepared.  The  bills  issued  for  any 
tract  will,  theiefore,  be  the  basic  rate  per 
acre  times  the  number  of  acres  plus 
$5.00.  A  one  acre  charge  shall  be  levied 
oa  all  tracts  of  less  than  one  acre. 

Wapato-SelMUBit 

Charge 

(A)  The  basic  operation  and 
mfTT**f"»"'^  rates  cm  assessable  lands 
under  the  Wapato-Satus  Unit  are  fixed 
for  the  Calendsr  Year  1996  and 
subeequent  years  until  further  notice  as 
follows: 

(1)  Minimum  chogB  for  all  tracU S40.00 

(2)  Basic  nto  upon  all  hrm  units  or 
tracts  lor  each  assessable  acre 

except  Additional  Woriu  lands S40.00 

(3)  Rate  per  assessable  ooe  Cor  all 
lands  with  a  stotige  water  rights, 
known  as  .b.  lands,  in  addition  to 

other  cliaigBS  per  ooe S8.00 

(4)  Basic  rote  upon  all  turn  units  or 
tracts  for  each  assessable  acre  of 
Additional  Works  lands $44.00 

(5)  Basic  rote  for  each  assessable  acre 
of  Water  Rental  Agreement  L>ands 
$49.00 

(B)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5.00  for  each  tract  of  land  for 
whidi  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate  p«r 
acre  times  the  number  of  acres  phis 
$5.00.  A  one  acre  charge  shall  be  levied 
against  all  tracts  of  less  than  one  acre. 

Payments 

The  water  charge  becomes  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  date.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 

Interest  and  Penalty  Fees 

biterest  and  penalty  fees  will  be 
assessed,  where  required  by  law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regiilations,  Title  4, 
Part  102.  Federal  Claims  Collection 
Standards;  and  42  BIAM  Supplement  3, 
part  3.8  IM>t  Collection  Procedures. 


The  Notice  proposing  this  increase  to 
the  Wapato  Irrigation  Inject 's  operation 
and  maintenance  assessment  rate  was 
published  on  December  21, 1995  (60  FR 
66315).  A  30-day  comment  period  was 
allowed.  The  Bureau  received  23 
comments.  All,  except  one  comment, 
came  from  the  Yakima  Reservation 
Irrigation  District  and  its  members  or 
the  tribe.  The  Bureau  held  a  meeting 
with  the  Irrigation  District  and  the  tribe 
on  February  13, 1996.  All  issues  were 
fully  discussed  and  the  need  for  the 
increase  explained  to.  every  one.  The 
one  comment  frvm  a  congressional 
representative  was  answered  directly  by 
the  Portland  Area  office. 

Dated:  February  28, 1996. 
Ada  E.  Doer. 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  9&-5130  Filed  3-S-96:  8:45  am] 
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Bureau  of  Land  Menegement 
[AZ-020-7122-0<^-64M:  AZA  286391 

Notioe  of  Aveilebility  Of  the  Record  Of 
Decieion  for  ttw  Final  Environmental 
Impect  Statement  (FEI8),  Propoeed 
Talllnge  end  Weete  Rock  Dlepoeel 
Areee,  Cyprue  Bagded  Copper 
Corporation,  Beqdiad,  Arizona 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability,  record  of 

decision  for  Final  Environmental  Impact 

Statement  (FEIS). 

SUMMARY:  The  Bureau  of  Land 
Management,  Phoenix  District,  in 
response  to  a  Mining  Plan  of  Operations 
(MPO)  filed  by  Cyprus  Bagdad  Copper 
Corporation  (CBCC),  has  prepared  an 
Environmental  Impact  Statement  (EIS) 
in  compliance  with  the  Federal  Land 
PoUcy  and  Management  Act  of  1976.  as 
amended,  43  CFR  3809,  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969.  The  proposed  action 
involves  development  of  a  new  tailings 
impoundment,  expansion  of  an  existing 
waste  rock  disposal  area,  and 
continuation  of  expansion  of  the 
existing  open  pit  in  order  to  continue 
copper  mining  and  milling  operations  in 
Bagdad,  Arizona  for  35  years.  The  BLM 
has  approved  the  Mining  Plan  of 
Operations  as  described  in  the  proposed 
action.  The  Record  of  Decision  is  now 
available  to  the  public. 
ADDRESSES/FOR  FURTHER  INFORMATION, 
CONTACT:  Copies  of  the  Record  of 
Decision  may  be  requested  from:  Mary 
Johnson,  Project  Mainager,  Bureau  of 
Land  Management,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 


Phoenix.  AZ  85027.  or  telephone  (602) 
780-8090,  ext.  564. 

DATES:  The  publication  of  this  notice  in 
the  Federal  Register  constitutes  public 
notice  of  the  decision.  The  decision  may 
be  appealed  on  or  before  April  5. 1996 
by  any  person  adversely  affected  by  the 
decision,  to  the  Interior  Board  of  Land 
Appeals  (IBLA).  Office  of  the  Secretary, 
in  accordiance  with  the  regulations 
contained  in  43  CFR  Part  4.  Information 
on  filing  appeals  may  be  obtained  from 
the  Project  Manager  listed  above. 

Dated:  February  28, 1996. 
David  J.  Miller. 

Associate  District  Managa. 

(FR  Doc  96-5065  Filed  3-5-96;  8:45  am] 
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(UT-040-06-1430-01;  UTU-71138,  UTU- 
711781 

Reelty  Aetkme;  Saiee,  Leaeee,  Etc; 
Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  and 
Notice  of  Realty  Action. 

SUMMARY:  Notice  is  hereby  given  that  an 
environmental  assessment  and  proposed 
plan  amendment  for  the  Cedar.  Beaver, 
Garfield.  Antimony  Resotuce 
Management  Plan  have  been  completed. 
Pursuant  to  the  environmental 
assessments  and  proposed  plan 
amendments.  87.5  acres  of  public  land 
have  been  foxmd  suitable  for  sale,  under 
the  authority  of  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  of 
1926,  as  amended.  Iron  Coimty  would 
purchase  7.5  acres  located  at  Salt  Lake 
Meridian.  T.  36  S..  R.  15  W..  sec.  20, 
NWV4NEV4NEV4SWV4.  N»/i.NWV4NEV4 
SWV4.  Iron  County.  Utah  and  Beaver 
County  would  ptirchase  80  acres  located 
at  Salt  Lake  Meridian,  T.29S.,  R..  7  W., 
sec.  8,  NWV4NEV4.  SEV4NWV4.  Beaver 
County,  Utah.  The  land  will  not  be 
offered  for  sale  imtil  at  least  60  days 
after  the  date  of  this  notice  and  is 
contingent  upon  the  signing  of  a 
decision  record  approving  the  proposed 
amendment. 

DATES:  The  proposed  plan  amendment 
may  be  protested.  The  protest  period 
will  commence  with  the  date  of 
publication  of  this  notice.  Protests  must 
be  submitted  on  or  before  April  5, 1996. 
Also,  for  a  period  of  45  days  from  March 
6, 1996.  interested  parties  may  submit 
comments  on  the  proposed  land  sale  to 
the  District  Manager,  Cedar  City  District, 
at  the  address  below. 


A0DRESSC8:  Proteets  to  the  proposed 
plan  amendment  should  be  addressed  to 
the  Director,  Bureau  of  Land 
Management  (480).  Resource  Planning 
Team.  1849  C  Street  NW.,  Washington. 
DC  20240.  within  30  days  after  the  date 
of  pubUcation  of  this  Notice  for  the 
proposed  planning  amendments.  All 
comments  concerning  this  proposed 
sale  should  be  addreMed  to  A.). 
Meredith.  District  Manager.  Cedar  Qty 
District.  176  East  DL  Sargent  Drive. 
Cedar  aty.UT  84720. 

FOR  FURTHER  MFORMATION  CONTACT: 
Arthur  L.  Tait  at  176  East  DL  Sargent 
Drive.  Cedar  Qty.  UT  84720.  telephone 
(801) 865-3080. 

SUPPI^MENTARY  MFORMATION:  The  lands 
described  are  hereby  segregated  from  all 
forms  of  appropriation  imder  the  public 
land  laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  270 
days  from  March  6. 1996.  whichever 
occurs  first.  Only  the  surface  estate  will 
be  sold,  llie  patents,  when  issued,  will 
contain  certain  reservations  to  the  . 
United  States  and  will  be  subject  to 
existing  rights-of-way.  Detailed 
information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Cedar  Qty  Distiict  Office 
at  the  address  listed  above.  Any  person 
who  participated  in  the  planning 
process  and  has  an  interest  whidi  is  or 
may  be  adversely  affected  by  these 
proposed  amendments  may  protest  to 
the  Director  of  the  Bureau  of  Land 
Management  The  protest  must  be  in 
writing  and  filed  within  30  days  of  the 
date  of  publication  of  this  Notice  of 
Availability  in  the  Federal  Register.  The 
protest  shall  contain  the  name,  mailing 
address,  telephone  number  and  interest 
of  the  person  filing  the  protest;  a 
statement  of  the  issue  or  issues  being 
protested;  a  statement  of  the  part  of  the 
amendment  (s)  being  protested;  a  copy 
of  all  documents  addressing  the  issue  or 
issues  that  were  submitted  during  the 
planning  process  and  a  concise 
statement  explaining  why  the  State 
Director's  proposed  decision  is  believed 
to  be  wrong,  hi  the  absence  of  timely 
objections,  these  proposals  shall  become 
the  final  determiiuition  of  the 
Department  of  the  Interior. 
Douglas  M.  Kosa, 
Acting  State  Director. 
(FR  Doc.  96-5202  Filed  3-5-96;  8:45  am) 
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Idaho:  Filing  of  Plals  of  Survey.  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  February  27, 1996. 

Tlie  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  subdivision 
and  the  survey  of  lot  7,  in  section  9,  and 
correcting  certain  information  as  shown 
on  the  plat  accepted  and  in  the  field 
notes  approved  November  15, 1993,  T. 
14  S..  R.  32  E..  Boise  Meridian,  Idaho, 
Group  No.  930,  was  accepted,  February 
27. 1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief.  Cadasttal  Survey.  Idaho  State 
Office,  Bureau  of  Land  Management. 
3380  Americana  Terrace,  Boise,  Idaho, 
83706-2500. 

Dated:  February  27. 1996. 
Duana  E.  Oban, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  96-5134  Filed  3-5-^96: 8:45  ami 
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National  Park  Service 

Notice  of  inventory  Completion  for 
Human  Remaine  end  Funerary  Ob|ects 
In  the  Poseaeslon  of  Evergiadee 
Natlonal  Parte,  Homeeteed,  PL 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d).  of  the 
completion  of  an  inventory  of  human 
remains  and  funerary  objects  in  the 
possession  of  the  Everglades  National 
Park.  Homestead,  FL. 

A  detailed  assessment  and  inventory 
of  the  human  remains  and  associated 
objects  has  been  made  by  National  Park 
Service  professional  staff  in 
consultation  with  the  Miccosukee  Tribe 
of  Indians  of  Florida. 

In  1982,  as  part  of  an  authorized 
survey,  a  single  tooth  was  found  at  a  site 
located  on  a  hammock  island  in  Shark 
River  Slough.  Archeological  and 
ethnographic  information  indicates  that 
the  island  was  occupied  by  members  of 
the  Miccosukee  tribe  in  the  early  2Dth 


Century.  The  tooth  is  believed  to  have 
been  extracted  and  disposed  of  in  a 
traditional  manner  by  the  Miccosukee 
man  who  Uved  at  the  site.  The  identity 
of  the  individual  has  not  been 
determined. 

A  site  located  on  another  hammock 
island  located  in  the  vicinity  of  Broad 
River  was  also  excavated  during  the 
1982  project.  Human  remains  were 
observed  at  the  site  and  efforts  were 
made  to  avoid  distiubing  them. 
However,  during  the  course  of  the 
fieldwork,  one  tooth  representing  one 
individual  was  collected.  No  known    . 
individual  was  identified.  The  41 
objects  found  in  association  with  the 
remain  include:  medicine  and  wine 
botUes,  a  glass  pitcher,  an  earthenware 
jug,  a  creamware  saucer,  a  padlock,  a 
coral  pendant,  and  several  marine  shells 
(Busycon  and  mercenaria).  Museum 
records  indicate  that  a  carbide  lamp  and 
a  brass  signal  lamp  were  also  collected 
at  the  site  but  can  not  be  located. 
Archeological  and  ethnographic 
information  indicates  that  the  Mosquito 
Island  Site  was  a  Miccosukee  camfMite 
during  the  mid-20th  Century. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry,  Officials  of 
the  National  Park  Service  have 
determined  that  the  41  objects  Usted 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Further,  officials  of  the 
National  Park  Service  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2). 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  himian  remains  and 
funerary  object  and  the  Miccosukee 
Tribe  of  Indians  of  Florida. 

This  notice  has  been  sent  to  officials 
of  the  Miccosukee  Tribe  of  Indians  of 
Florida.  Representatives  of  any  other 
Indian  tribe  which  believes  itself  to  be 
cultiirally  affiliated  with  the  human 
remains  or  funerary  objects  should 
contact  Richard  Ring.  Superintendent, 
Everglades  National  Park.  40001  State 
Road  9336,  Homestead,  FL  33034, 
telephone  (305)  242-7710,  before  April 
5, 1996.  Repatriation  of  the  human 
remains  and  funerary  objects  to  the 
Miccosukee  Tribe  of  Indians  of  Florida 
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may  begin  after  tliat  date  if  no 
additianal  claimants  come  forward. 

Dated:  Febcuaiy  29. 1996 

DfpartmealalConmilting^cheologist 
QUtf,  Archeological  Assistance  Division 
IFR  Doc  9e-S266  Filed  »-5-fl6;  8:45  am) 


Notfoe  Of  hrtant  to  Repatriate  Cultural 
name  ai  vie  poaeeaeKifi  oi  vie 
MuaeuRi  of  Haw  Maxloot  Santa  Fa,  NM 

Mater.  National  Paric  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  G^ves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005(a)(2). 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Museum  of 
Indian  Aits  and  Culture,  Laboratory  of 
Anthropology,  Miiseimi  of  New  Mexico, 
Ssnta  Fe,  NM  which  meet  the  definition 
of  "sacred  object"  as  defined  in  Section 
2  of  the  Act 

The  ten  objects  include:  one  snake 
effigy;  one  parrot  effigy;  two  wooden 
balls;  two  katsina  figures;  three  fetishes; 
and  i^ayersticks,  fetishes,  and  talismans 
oompri^ng  one  shrine. 

Between  1928  and  1972,  the  Museum 
of  New  Mexico  accessioneid  these  ten 
cultural  items  into  its  collections. 

In  1928,  the  three  wooden  cylindrical 
fstishes  were  purchased  at  the  Pueblo  of 
Acoma  by  Mr.  George  H.  Huddy  during 
a  F^ed  Harvey  Car  tour. 

On  October  6, 1957,  Mr.  and  Mrs.  G. 
Olmi  illegally  removed  a  shrine  from 
Acoma  tribal  lands,  and  donated  the 
shrine  consisting  of  prayersticks,  wood 
fetishes,  and  talismans  to  the  Museum 
of  New  Mexico. 

In  1958,  one  red  and  white  cylindrical 
katsina  figure  was  piirchased  from  Mr. 
James  K.  Riley,  and  the  other  brown, 
%vhite.  blue,  and  black  cylindrical 
Mountain  katsina  figure  purchased  fit)m 
Mr.  James  Ehrms. 

In  1968,  the  Museum  of  New  Mexico 
purchased  the  green  carved  foot-tall 
penot  effigy  from  Mr.  Joe  Chavez  of  San 
Fidel,  NM. 

In  1972,  the  second  small  unpainted 
wooden  ball  was  improperly  removed 
from  Acoma  lands  by  a  Museum  of  New 
Mexico  archeologist. 

The  Museum  has  no  information 
ccmceming  the  collection  or  donation  of 
the  snake  effigy  or  one  of  the  wooden 
bells.  The  wood  snake  effigy  is 
undecorated.  The  small  wooden  ball  is 
unpainted,  writh  a  notation  "purchase 
MCS".  Museum  records  do  not  Indicate 
the  meaning  of  "purchase  MCS". 


During  consultation  with  the  Museum 
of  New  Mexico,  representatives  of  the 
Pueblo  of  Acoma  identified  these 
objects  as  necessary  for  the  practice  of 
traditional  Acoma  religion.  Provenance 
information  indicates  the  objects  are 
Acoma  in  origin  and  most  likely  used  by 
Acoma  during  the  last  one  hundred 
years,  and  as  recently  as  the  1950s. 

Based  on  the  above-mentioned 
information,  officials  of  the  Museum  of 
New  Mexico  have  determined  that, 
pursuant  to  25  U.S.C.  3001(3)(C),  these 
cultural  items  are  specific  ceremonial 
objects  which  are  needed  by  traditicMial 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present  day 
adherents.  Officials  of  the  Museum  of 
New  Mexico  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001(2).  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traoad  between 
these  items  and  the  Pueblo  of  Acoma. 

This  notice  has  been  sent  to 
representatives  of  the  Pueblo  of  Acoma. 
Representatives  of  any  other  Indian  tribe 
which  beUeves  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Dr.  Bruce  Bernstein,  Director, 
Museum  of  Indian  Arts  and  Culture/ 
Museum  of  New  Mexico,  P.O.  Box  2087, 
Santa  Fe,  NM  87504-2087,  telephone 
(505)  827-6344  before  April  5, 1996. 
Repatriation  of  these  objects  to  the 
Pueblo  of  Acoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 
Dated: 

Frands  P.  McMuuunon 
Departmental  Consulting  Archeologist 
Chief,  Archeology  and  Ethnography  Prtmam 
(PR  Doc.  96-5265  Filed  3-5-961  8:45  j^V 

BILLMQ  COM  4S10-70-F  «>-^ 


Sunehine  Act  Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Meeting. 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5.  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  March  21. 1996. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Conunission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  pm 
at  Blackstone  Town  Hall,  15  St  Paul 


Street.  Blackstone.  MA  for  the  following 
reasons: 

1.  Preaentation  by  the  To«ra  of  North 
Smithfield 

2.  Other  Commission  Business 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  R.  Pepper.  Executive  Director. 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square.  Woonsocket,  RI 02895, 
Tel:  (401) 762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James  R. 
Pepper,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Jamas  R.  Pappar. 
Executive  Director  BRVNHCC. 
[PR  Doc  9fr-5343  Filed  3  4  06;  10:12  am] 
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Bureau  of  Reclamation 

Annarican  Rivar  Water  Reaourcaa 
Invaatlgatlon.  Central  Vallay.  Califdmla 

AQENCV:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  public  workshops  and 
public  hearings  on  draft  planning 
report/draft  environmental  impact 
statement/draft  environmentat  impact 
report. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and 
the  California  Environmental  Quality 
Act,  the  Bureau  of  Reclamation 
(Reclamation)  and  the  Sacramento 
Metropolitan  Water  Authority  (SMWA) 
have  prepared  a  draft  planning  report/ 
draft  environmental  impact  statement/ 
draft  environmental  impact  report  (DPR/ 
DEIS/DEIR)  for  the  American  River 
Water  Resources  Investigation  (ARWRI). 
The  DPR/DEIS/DEIR  was  made  available 
to  the  public  on  February  2, 1996. 
Reclamation  and  SMWA  have 
scheduled  five  public  workshops  to 
present  material  on  the  alternatives  and 
to  answer  questions.  Five  public 
hearings  will  also  be  held  to  receive 
comments  bom  interested  organizations 
and  individuals  on  the  environmental 
impacts  of  the  project. 

DATES:  The  public  workshops  will  be 
held  at  the  following  locations: 
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•  March  19. 1996. 7:00  p.m..  Folsom 
Community  Center.  52  Natoma  Street. 
Folsom.  CA  95630. 

•  March  20. 1996. 1:00  p.m..  Red  Lion 
Sacramento  Inn.  1401  Arden  Way  (at 
Business  80).  Sacramento.  CA  95815. 

•  March  21, 1996,  7:00  p.m..  Auburn 
Holiday  Inn,  120  Grass  Valley  Highway. 
Auburn.  CA  95603. 

•  March  27, 1996.  2:00  p.m.,  Best 
Western  Placerville  bm.  6850  Greenleaf 
Drive,  Placerville.  CA  95667. 

•  March  28. 1996.  7:00  p.m.,  Stockton 
Hilton,  2323  Grand  Canal  Boulevard, 
Stockton,  CA  95207. 

Hie  public  hearings  will  be  held  at 
the  following  locations: 

•  April  9. 1996,  7:00  p.m..  Stockton 
Hilton.  2323  Grand  Canal  Boulevard. 
Stockton.  CA  95207. 

•  April  10. 1996,  7:00  p.m..  Auburn 
Holiday  Inn.  120  Grass  Valley  Highway, 
Auburn,  CA  95603. 

•  April  11, 1996,  7:00  p.m:,  Folsom 
Community  Center,  52  Natoma  Street, 
Folsom.  CA  95630. 

•  April  16. 1996,  7:00  p.m..  Best 
Western  Placerville  Inn.  6850  Greenleaf 
Drive,  PlacerviUe,  CA  95667 

•  April  17, 1996,  7:00  p.m.,  Red  Lion 
Sacramento  Inn,  1401  Arden  Way  (at 
Business  80),  Sacramento,  CA  95815. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Alan  R.  Candlish, 
Study  Manager.  CC-102.  Bureau  of 
Reclamation.  7794  Folsom  Dam  Road. 
Folsom  CA  95630;  telephone:  (916)  989- 
7255. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  R.  Candlish.  Study  Manager,  CC- 
102.  Biireau  of  Reclamation.  7794 
Folsom  Dam  Road.  Folsom  CA  95630, 
telephone:  (916)  989-7255;  Mr.  Gene 
Robinson,  Sacramento  Metropolitan 
Water  Authority,  5620  Birdcage  Street, 
Suite  180,  Qtrus  Heights,  CA  95610-  ' 
7632,  telephone:  (916)  967-7692;  or  Mr. 
David  M.  Haisten,  Activity  Manager. 
MP-700,  Bureau  of  Reclamation,  2800 
Cottage  Way,  Sacramento  CA  95825- 
1898,  telephone:  (916)  979-2338. 

SUPPLEMENTARY  INFORMATION 

Requests  to  Testify 

Written  or  telephone  requests  to 
present  oral  comments  at  die  April  1996 
public  hearings  should  be  addressed  to 
Ms.  Lynnette  Wirth,  MP-140,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  CA  95825-1898,  (916)  979- 
2837.  Registration  cards  for  presenting 
oral  comments  will  also  be  at  each 
public  hearing. 

Oral  comments  at  each  hearing  will  be 
limited  to  5  minutes.  The  hearing  officer 
may  allow  any  speaker  to  provide 
additional  oral  comment  after  all 
persons  wishing  to  comment  have  been 


heard.  Speakers  not  present  when  called 
will  lose  their  privilege  in  the  scheduled 
order,  and  will  be  recalled  at  the  end  of 
the  scheduled  speakers.  Written 
comments  from  those  unable  to  attend 
or  those  wishing  to  supplement  their 
oral  presentation  at  the  hearing  should 
be  received  by  Reclamation  by  April  18, 
1996,  for  inclusion  in  the  heari£  ; 
record.  Written  comments  received  after 
April  18, 1996,  will  not  be  included  in 
the  hearing  record  but  will  be  included 
in  the  public  comment  period  which 
will  close  on  May  3, 1996.  All  written 
comments  should  be  addressed  to  Mr. 
Alan  R.  Candlish,  Study  Manager,  CC- 
102,  Bureau  of  Reclamation,  7794 
Folsom  Dam  Road,  Folsom  CA  95630, 
telephone:  (916)  989-7255. 

Dated:  Feljruary  29, 1996. 
FrankliB  E.  Dimkk. 
Acting  Regional  Director. 
(FR  Doc.  96-5184  Filed  3-S-96;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

[Docket  Na  94-34  end  92-7q 

AML  Corporation,  d^a  Q  &  O 
Pharmacy,  and  Q  A  O  Pharmacy 
Revocation  of  Registration 

On  July  23, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  G  &  O  Pharmacy 
(Respondent),  DEA  Registration, 
AG299969A,  of  Paducah,  Kentucky, 
notifying  it  of  an  opportunity  to  show 
cause  as  to  why  DEA  shoiild  not  revoke 
its  DEA  Certificate  of  Registration,  and 
deny  any  pending  applications,  under 
21  U.S.C.  823(f)  and  824(a)(4).  as  being 
inconsistent  with  the  public  interest. 
Specifically,  the  Order  to  Show  Cause 
alleged  in  substance,  that:  (1)  in  July 
1990,  an  individual  had  overdosed  on 
Demerol  received  from  the  owner- 
manager  pharmacist  of  the  Respondent, 
Randall  Lockhart,  without  benefit  of 
prescription;  (2)  accountability  audits 
conducted  of  the  Respondent  by  DEA 
investigators  in  1990  revealed  shortages 
of  Schedules  n  and  m  controlled 
-substances;  (3)  the  Respondent  had 
filled  at  least  217  call-in  prescriptions 
not  authorized  by  the  physicians  whose 
names  appeared  on  the  Respondent's 
records;  and  (4)  at  least  one  individual, 
on  multiple  occasions,  had  received 
controlled  substances  from  Mr.  Lockhart 
without  seeing  the  physician  listed  on 
the  call-in  prescriptions. 


Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and  the 
case  was  docJceted  as  G  &  O  Pharmacy, 
Dod»t  No.  92-78.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Louisville,  Kentucky,  on  March  10  and 
11, 1993.  At  the  hearing,  both  parties 
called  writnesses  to  testify  and 
introduced  docxunentary  evidence.  After 
the  hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument. 

Subseouently,  on  December  16, 1993, 
coimsel  tor  the  Government  filed  a 
motion  to  reopen  the  proceedings.  The 
motion  alleged  that  Mi.  Lockhart  had 
transferred  the  ownership  of 
Respondent  G  &  O  Pharmacy  to  AML 
Corporation  (AML).  Further,  the  motion 
alleged  that  AML  had  applied  for  and 
received  a  DEA  registration. 
BA38385S3,  to  operate  the  Respondent, 
and  that  DEA  had  not  been  notified, 
pursuant  to  21  CFR  1301.62  and 
1307.14(b),  that  G  *  O  Pharmacy  had 
ceased  doing  business  under  the 

Erevious  ownership  or  that  Mr.  Lockhart 
ad  transferred  ownership  to  another 
entity.  The  Respondent  did  not  answer 
the  motion,  and  on  January  12, 1994, 
Administrative  Law  Judge  Mary  Ellen 
Bittner  issued  an  order  reopening  the 
proceedings  in  Docket  No.  92-78. 

On  March  11, 1994,  an  Order  to  Show 
Cause  was  issued  to  AML  d/b/a/  G  ft  O 
Pharmacy,  alleging  that  the 
Respondent's  continued  registration  was 
inconsistent  with  the  public  interest  on 
the  same  basis  as  stated  in  the  July  1992 
order  in  Docket  No.  92-78.  with  the 
addition  of  the  allegation  that  Mr. 
Lockhart  had  improperly  transferred 
ownership  of  Respondent  without 
notifying  the  DEA  as  required.  The 
Respondent  requested  a  hearing,  and  on 
Jime  1, 1994,  Judge  Bittner  issued  an 
order  consolidating  the  two  cases.  On 
November  17, 1994,  Judge  Bittner 
conducted  a  hearing  in  the  consolidated 
proceedings  in  Louisville,  Kentucky.  At 
this  hearing,  AML  was  represented  by 
counsel,  and  both  parties  called 
witnesses  to  testify  and  introduced 
documentary  evidence.  Following  the 
hearing,  both  the  Government  and  the 
Respondent,  AML,  filed  further 
proposed  findings  of  fact,  conclusions  of 
law  and  argument. 

On  May  31, 1995.  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling, 
reconunending  that  the  Respondent's 
DEA  registration  be  revoked  and  that 
any  pending  applications  be  denied. 
AML  and  G  ft  O  Pharmacy  filed 
exceptions  to  her  opinion,  and  on  July 
17, 1995,  the  Government  filed  a 
response  to  these  exceptions.  On  July 
19, 1995,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  and  the 
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parties'  filings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  i^ecord  and  the  filings  by 
the  parties  in  their  entirety,  and 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  the  Opinion  and 
Recommended  Ruling.  Findings  of  Fact, 
Conclusions  of  Law  and  Decision  of  the 
Administrative  Law  Judge,  with  noted 
exceptions,  and  his  adoption  is  in  no 
manner  diminished  by  any  recitation  of 
facts,  issues  and  conclusions  herein,  or 
of  any  failure  to  mention  a  matter  of  fact 
or  law. 

The  Deputy  Administrator  finds  that 
the  Respondent  is  a  pharmacy  in 
Paducah,  Kentucky.  Randall  Lockhart  is 
a  registered  pharmacist  in  the 
Commonwealth  of  Kentucky,  and  he  has 
practiced  pharmacy  since  1959.  His 
wife.  Cjmthia  Lockhart,  is  a  registered 
nurse  who  worked  at  the  Respondent's 
location.  In  March  or  April  of  1989,  Mr. 
Lockhart  bought  a  50%  ownership  in 
Oehlschlaeger  Corporation 
(Oehlschlaeger),  owner  of  the 
Respondent  pharmacy,  and  in  February 
of  1990,  he  bought  the  remaining  50% 
ownership  interest.  Mr.  Lockhart 
continued  to  work  as  the  pharmacist  at 
G  &  O  Pharmacy. 

At  the  hearing  before  Judge  Bittner, 
Mr.  Lockhart  testified  that  in  July  1990, 
he  had  received  a  telephone  call  from  a 
local  dentist  (Dentist),  requesting 
injectable  Demerol  for  a  planned 
surgical  procedure  he  was  to  perform 
with  the  assistance  of  another  dentist. 
Dr.  Heine.  Mr.  Lockhart  further  testified 
that  he  had  told  the  calling  Dentist  that 
he  had  twenty-four  vials  of  Demerol  on 
hand,  but  that  he  would  either  have  to 
write  a  prescription  if  the  Demerol  was 
for  the  use  of  a  single  patient,  or  provide 
a  DEA  order  form,  if  he  wanted  the 
substance  for  general  office  use. 
Demerol  is  the  brand  name  for 
meperidine  hydrochloride,  a  Schedule  II 
controlled  substance. 

Although  in  dispute,  Mr.  Lockhart 
testified  that  the  Dentist  then  appeared 
at  the  pharmacy,  gave  Mrs.  Lockhart 
wdiat  appeared  to  be  a  prescription  for 
Demerol,  and  obtained  all  twenty-four 
vials  from  the  pharmacy,  telling  Mrs. 
Lockhart  that  he  would  return  the  next 
day  with  the  requisite  DEA  order  form. 
The  next  day,  Mr.  Lockhart  called  Dr. 
Heine  and  requested  that  either  he  or 
the  Dentist  provide  the  required 
paperwork  for  the  transfer  of  the 
Demerol,  and  that  Dr.  Heine  told  him 
that  the  [)entist  was  a  drug  addict,  and 
that  "he  wouldn't  do  a  surgical 
procedure  with  him  in  a  100  years."  Mr. 


Lockhart  testified  that  that  was  the  first 
time  he  had  ever  heard  the  Dentist 
referred  to  as  a  drug  addict.  Mr. 
Lockhart  then  testified  that,  upon 
further  investigation,  he  found  out  that 
the  Dentist  was  in  a  hospital  emergency 
room  following  an  overdose. 

Mr.  Lockhart  testified  that  he 
subsequently  contacted  the  Inspector  of 
the  Kentucky  Board  of  Pharmacy 
(Kentucky  Board)  for  advice,  and  that 
the  Inspector  advised  him  to  contact  the 
DEA  office  in  Louisville.  Mr.  Lockhart 
wrote  to  the  DEA,  and  following  the 
DEA's  advice,  also  wrote  to  the  Board  of 
Dentistry  concerning  these  events. 

Paducah  Police  Department  Officers 
(Officers)  interviewed  the  Dentist,  who 
stated  that  he  had  not  written  the 
prescription  Mr.  Lockhart  had  for  the 
Demerol.  The  Dentist  also  stated  that  on 
fifteen  to  twenty  previous  occasions  he 
had  received  controlled  substances  from 
Mr.  Lockhart  merely  by  asking,  and  that 
he  had  obtained  "basically  whatever  I 
wanted  [a]s  long  as  it  wasn't  Schedule 
II."  He  also  stated  that  he  had  taken 
fictitious  prescriptions  for  Percocet  to 
Mr.  Lockhart,  which  ha  had  filled. 
Percocet  contains  oxycodone,  a 
Schedule  II  controlled  substance. 

The  Dentist  also  told  the  Officers  that 
he  had  been  a  substance  abuser  since 
1985,  and  that  he  was  sure  Mr.  Lockhart 
knew  what  he  intended  to  do  with  the 
drugs  be  obtained  from  the  Respondent, 
although  he  later  stated  that  he  had 
assumed  Mr.  Lockhart  knew  of  his 
substance  abuse  problem.  However,  at 
the  hearing  before  Judge  Bittner,  Mr. 
Lockhart  denied  knowing  that  the 
Dentist  was  a  substance  abuser  at  the 
time  of  this  incident. 

A  DEA  diversion  investigator 
(Investigator)  testified  that  the  Paducah 
PoUce  Department  had  advised  him  in 
September  of  1990,  of  the  incident  with 
the  Dentist,  and  that  on  October  10. 
1990.  a  DEA  special  agent  served  a 
federal  search  warrant  on  the 
Respondent.  Pursuant  to  this  warrant, 
DEA  persoimel  seized  controlled 
substance  prescriptions  and  other 
records. 

The  Investigator  testified  that  he  had 
used  the  seized  records  to  conduct  an 
accountability  audit  of  the  Respondent's 
Schedule  II  controlled  substances  for 
the  period  May  28, 1989,  to  October  10, 
1990,  and  for  various  Schedule  IH 
through  V  controlled  substances  for  the 
period  May  1. 1989,  through  October  10. 
1990.  In  her  opinion.  Judge  Bittner 
summarized  the  significant  audit 
results,  and  the  simimaries  demonstrate 
that  Mr.Lockhart  had  significant 
shortages  of  Dilaudid  4  mg.. 
Meperidine,  Mepergan  Fortis,  Valium 
10  mg.,  APAP  #3,  Tylenol  #3,  Lortab  5 


mg.  and  7.5  mg.,  and  Didrex  50  mg.,  as 
well  as  a  significant  overage  of  Demerol 
100  mg. 

Mr.  Lockhart  testified  before  Judge 
Bittner  that  he  did  not  think  that  the 
DEA  audit  acciirately  reflected  shortages 
and  overages,  but  that  he  was  unable  to 
verify  the  numbers.  He  also  testified  that 
he  had  not  conducted  an  inventory 
when  he  had  purchased  an  interest  in 
the  Respondent  pharmacy,  and  that 
there  could  have  been  shortages  at  that 
time.  The  Inspector  testified  that  Mr. 
Lockhart's  records  had  been  seized  in  a 
search  conducted  by  the  Paducah  police 
officers  prior  to  the  DEA  search,  and 
that  the  Officers  had  not  returned  them. 
It  is  imdisputed  that  the  Paducah  poUce 
executed  a  search  warrant  for  the 
Respondent's  controlled  substance 
records  in  August  1990.  However,  Mr. 
Lockhart  did  not  indicate  that  he  ever 
advised  the  DEA  Investigator,  at  either 
the  time  of  the  DEA  search  or  audit,  that 
G&O's  records  may  have  been 
incomplete. 

The  Investigator  testified  that  during 
the  October  1990«6earch,  he  had  noticed 
that  the  Respondent  had  filled 
disproportionately  more  call-in 
prescriptions  than  other  pharmacies. 
Therefore,  he  obtained  copies  of  these 
prescriptions  from  the  Respondent 
pharmacy.  The  Investigator  then 
interviewed  the  physicians  (or  their 
office  personnel)  listed  on  the 
prescriptions  to  verify  the  authorization 
for  each  prescription  under  review.  In 
ten  cases.the  physician  or  office 
personnel  workhig  for  the  physician, 
indicated  that  the  person  named  on  the 
prescription  was  not  his  or  her  patient, 
and  that  patient  records  were  not 
maintained  for  that  named  individual. 
In  total,  the  Investigator  testified  that  he 
was  unable  to  verify  approximately  198 
prescriptions  purportedly  authorized  by 
twenty  different  doctors.  Many  of  the 
prescriptions  were  dated  after  the  time 
Mr.  Lockhart  became  the  100  peM»nt 
owner  of  the  pharmacy.  All  of  these 
prescriptions  were  dispensed  by  either 
Mr.  Lockhart  or  Mr.  Oehlschlaeger. 
another  pharmacist  and  co-owner 
working  at  the  Respondent  pharmacy 
prior  to  Mr.  Lockhart's  becoming  the 
sole  owner.  Judge  Bittner  foimd  the 
Investigator's  testimony  credible. 

However.  Mr.  Lockhart  testified  that 
all  of  the  allegedly  unauthorized 
prescriptions  were  authorized,  and  that 
"almost  all  [of  these  unauthorized 
prescriptions  were]  what  [amounted]  to 
refill  prescriptions."  He  also  testified 
that  he  had  routinely  received  oral 
prescriptions  from  the  physicians  who 
had  denied  authorizing  the 
prescriptions  under  review. 
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While  the  G&O  Pharmacy  case  was 
pending,  Mra.  Lockhart  called  the 
Diversion  Group  Supervisor 
(Supervisor)  at  DEA's  Louisville  office 
to  express  her  concern  about  the 
Respondent's  Certificate  of  Registration. 
The  Certificate  was  due  to  expire,  and 
because  of  the  pending  proceedings,  a 
renewal  certificate  had  not  been  issued. 
Mrs.  Lockhart  feared  suppliers  would 
not  fill  orders  because  of  the  expired 
certificate.  The  Supervisor  advised  Mrs. 
Lockhart  that  the  registration  remained 
active  on  a  day-to-day  basis  imtil  a  final 
order  was  issued  by  the  DEA.  The 
Supervisor  also  offered  to  call  the 
Respondent's  suppliera  to  explain  the 
situation.  Subsequently,  the 
Investigator,  a  subordinate  of  the 
Supervisor's,  did  call  a  suppUer  and  an 
insurance  company  and  explained  that 
Ihe  Respondent  remained  authorized  to 
handle  controlled  substances  on  a  day- 
to-day  basis. 

On  May  31, 1993,  Mr.  Lockhart 
executed  a  renewal  application  for  the 
respondent's  Kentucky  pharmacy 
license,  listing  Respondent's  owner  as 
Oehlschlaeger  with  himself  as  the 
president,  and  Mrs.  Lockhart  as  the  vice 
president,  secretary,  and  treasurer.  On 
August  11. 1993,  Mr.  Lockhart  executed 
a  renewal  appUcation  for  the 
Respondent's  DEA  registration. 
However,  on  October  4, 1993,  Mre. 
Lockhart  executed  articles  of 
incorporation  for  AML,  listing  its 
business  address  as  the  same  as  the 
Respondent's,  with  herself  as  the 
incorporator.  By  letter  dated  October  13, 
1993,  Mr.  Lockhart  advised  the 
Pharmacy  Board  of  the  transfer  of 
ownership  to  AML  with  Mra.  Lockhart 
as  the  sole  owner  of  AML's  stock. 

Before  Judge  Bittner,  Mra.  Lockhart 
testified  that  she  and  her  husband  had 
talked  about  this  transfer  of  ownership 
as  early  as  in  1990,  and  that  the  primary 
reason  for  the  transfer  of  ownership  was 
Mr.  Lockhart's  health.  He  had  had 
coronary  bypass  surgery  approximately 
9  yeara  prior,  and  they  had  both  agreed 
that  he  should  taper  his  involvement  in 
the  btisiness.  However,  Mr.  Lockhart 
remained  the  primary  pharmacist.  Mra. 
Lockhart  testified  that  she  intended  to 
hire  another  pharmacist,  but  due  to  the 
uncertainty  generated  by  these 
proceedings,  she  had  waited  to  add 
additional  staff  until  she  could  provide 
assurances  of  long-term  employment. 
Mra.  LocUiart  fuller  testified  that  she 
had  formed  a  new  corporation,  rather 
than  merely  having  her  husband  transfer 
his  stock  fit>m  the  prior  corporation  to 
her,  because  she  wanted  a  corporate 
name  of  her  own.  The  record  contains 
no  indication  of  how  much  money,  if 
any.  AML  paid  for  the  business. 


On  October  15, 1993,  Mra.  Lockhart 
applied  for  a  Kentucky  pharmacy 
hcense  for  the  Respondent,  noting  the 
change  of  ownerahip,  Usting  a  proposed 
acquisition  date  of  October  26, 1993, 
and  showing  the  corporate  owner  as 
"AML  Corp.  DBA  G&O  Pharmacy."  She 
also  listed  herself  a  President,  Vice 
President,  And  Secretary /Treasurer,  and 
her  husband  as  Pharmacist  in  Charge. 

That  same  day,  Mra.  Lockhart 
executed  an  appUcation  for  a  DEA 
registration,  listing  hereelf  as  president 
of  "AML  Corporation,  doing  business  as 
G&O  Pharmacy,"  located  at  the  same 
address  as  the  Respondent.  AML  was 
issued  a  Certificate  of  Registration, 
number  BA3838553,  effective  November 
15, 1993,  with  an  expiration  date  of  June 
30, 1996. 

The  Investigator  testified  before  Judge 
Bittner  that  he  had  firat  learned  about 
the  AML  transaction  on  or  about 
December  1, 1993,  when  the  Louisville 
DEA  office  received  copies  of  DEA  order 
forms  dated  November  22, 1993. 
transferring  Schedule  II  controlled 
substances  fitsm  "G&O  Pharmarcy"  to 
AML.  Mra.  Lockhart  testified  that  she 
had  mailed  the  DEA  order  forms.  She 
also  testified  that  her  husband  had 
mailed  to  the  DEA  the  prior 
corporation's  unused  DEA  order  forms 
and  the  Respondent's  expired  DEA 
Certificate  of  Registration.  Although 
Mra.  Lockhart  testified  that  she  had 
retrained  possession  of  the  return  mail 
receipts  for  both  sets  of  documents, 
such  receipts  were  not  offered  into 
evidence  and  are  not  a  part  of  the 
record.  Further,  the  Investigator  testified 
that  he  have  not  pereonally  received  any 
unused  order  forms  from  the 
Respondent,  and  that  there  was  no 
record  in  his  office  that  the  forms  had 
been  received.  Further,  the  record 
contains  no  other  evidence  to  evidence 
to  show  that  the  unused  order  forms  had 
been  received  by  the  DEA  or  that  the 
DEA  has  been  advised  of  the  transfer  of 
ownership  of  the  Respondent  as 
required  by  DEA  regulations. 

The  Pharmacy  Board  Inspector 
testified  that  he  had  inspected  the 
Respondent  approximately  two  to  four 
times  per  year,  and  that  after  Mr. 
Lockhart  had  become  associated  with 
the  pharmacy,  it  had  a  "cleamer  and 
neater  appearance,"  and  its 
recordkeeping  had  improved.  The 
Inspector  also  testified  that  he  had 
inspected  the  Respondent  after  AML 
had  become  its  owner,  and  that  as  far  as 
he  knew  it  was  not  cited  for  any 
violations  of  Kentucky  regulation  and 
remained  in  good  standing  with  the 
Pharmacy  Board.  Further,  Mre.  Lockart 
testified  before  Judge  Bittner,  stating 
that  the  Respondent  was  an 


independent  pharmacy,  that  it  was  the 
only  pharmacy  in  the  area  that 
compound  medications,  and  that 
physicians  bom  a  nearby  hospital 
routinely  called  her  husband  to  obtain 
advice  on  how  to  prepare  pediatric 
medications. 

Purauant  to  21  CFR  1301.62  and 
1301.63,  the  cessation  of  business 
terminates  a  DEA  registration,  and  a 
registrant  is  required  to  notify  the 
agency  promptly  and  in  writing  if  it 
ceases  doing  business.  The  regulations 
also  require  a  registrant  intending  to 
transfer  its  business  interests  to  another 
business  entify  to  provide  specified 
information  to  the  appropriate  DEA 
Special  Agency  in  Charge  at  least 
fourteen  days  in  advance  of  the 
proposed  transfer.  Also,  purauant  to  21 
CFR  1307.14(b),  an  inventory  of  all 
controlled  substances  must  be  taken  on 
the  date  of  the  transfer,  but  the 
regulation  does  not  require  filing  of  the 
inventory  with  the  DEA. 

Further,  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(4).  the  Deputy  Administrator 
may  revoke  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factore  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  vsdth 
respect  to  controlled  substances. 

(3)  The  appplicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  CompUance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factore  are  to  be  considered  in 
the  disjimctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factore  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz,  Jr.,  M.D..  Docket  No 
88-42,  54  FR  16422  (1989) 

In  this  case,  the  Deputy  Administrator 
finds  factore  one,  two,  four,  and  five 
relevant  in  determining  whether  the 
Respondent's  continued  registration 
would  be  inconsistent  vnth  the  public 
interest.  As  to  factor  one, 
"recommendation  of  the  appropriate 
State  licensing  board,"  per  the 
Inspector's  testimony,  the  Respondent 
AML's  state  ficenses  are  in  order,  and 
no  adverse  actions  are  pending. 
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As  to  fKtor  two,  the  Respondent's 
"floqperienoe  in  dispensing  *  *  * 
oontiolled  substances,"  it  has 
previously  been  found  that  the  improper 
filling  of  prescriptions  by  a  pharmacist 
walking  in  a  pharmacy  could  serve  as 
a  basis  for  revoking  the  DEA  Certificate 
of  Registration  for  that  pharmacy.  See, 
e.g..  Medic-Aid  Pharmacy,  Docket  No. 
89-12. 55  FR  30043  (1990).  Also,  the 
regulations  implementing  the 
Controlled  Substances  Act  specify  that  a 
prescription  for  a  controUed  substance 
"shaU  be  dated  as  of,  and  signed  on,  the 
day  when  issued  and  shall  bear  the  fiill 
name  and  address  of  the  patient,  the 
drug  name,  strength,  dosage  form, 
quantity  prescribed,  directions  for  use, 
and  the  name,  address  and  registration 
number  of  the  practitioner."  21  CFR 
1306.0S(a).  Also,  a  pharmacist  may 
dispense  directly  a  Sdiedule  II 
controlled  substance  "only  pursuant  to 
a  written  prescription  signed  by  the 
prescribing  individual  practitioner. 
•  •  •"  21  CFR  1306.11(a).  Tlie 
regulations  also  prohibit  practitioners 
frcon  issuing  prescriptions  in  order  "to 
obtain  controlled  substances  for 
supplying  the  individual  practitioner  for 
the  purpose  of  general  dispensing  to 
patienU."  21  CFR  1306.04(b). 

It  is  undisputed  that  the  document 
left  by  the  Dentist  when  he  took  the 
Demerol  in  )uly  of  1990,  even  if  he  had. 
in  fiact,  signed  it  and  left  it  with  Mrs. 
Lockhari,  would  not  have  been  an 
adequate  dociunent  to  record  the 
transfer  of  24  dosage  units  of  Demerol 
for  in-office  use.  However,  the  Deputy 
Administrator  agrees  with  Judge 
Bittner's  conclusions  regarding  this 
incident,  when  she  wrote: 

Aatuming  arguendo,  that  Mr.  Lockhart  did 
not  txamine  the  "prescription."  and  that 
neither  of  tlie  Lockliarts  anticipated  that  [the 
Dentist)  would  take  the  Demerol  without 
leaving  proper  doounenUtion,  this  incident 
standing  alone  might  not  vrarrant  revoking 
(the)  Rnpondent's  DEA  registTation. 

However,  this  incident  does  not  stand 
alone,  for  the  record  contains  other 
evidence  of  Mr.  Lockhart 's  dispensing 
practices.  Although  Mr.  Lockhart 
testified  about  flaws  in  the  DEA  audit, 
especially  following  the  Paducah  Police 
search.  Judge  Bittner  noted  that  "Mr. 
Lockhart  apparently  did  not  think  it 
necessary  to  advise  the  DEA  auditors 
that  his  records  might  be  incomplete, 
Mfhidx  prompts  the  inference,  which  I 
make,  that  he  was  not  seriously 
concerned  about  the  matter."  Further, 
Judge  Bittner  found  that  "(the) 
Respondent  adduced  no  persuasive 
evidence  to  explain  the  shortages." 
Rather,  she  noted,  and  the  Deputy 
Administrator  concurs,  that  the 


UMI 


evidence  demonstrated  that  the 
shortages  were  substantial,  for  "some 
shortages  of  Schedule  in  through  V 
controlled  substances  were  in  the 
thousands  of  dosage  units,  amounting  to 
more  than  fifty  percent  of  the  total  for 
which  [the]  Respondent  was 
accoimtahle."  The  Deputy 
Administrator  also  concurs  with  Judge 
Bittner's  conclusion,  that  "these 
shortages  constitute  a  basis  for  revoking 
[the]  Respondent's  DEA  registration." 
See  Val  Gene  latum,  d/b/a/  Val's 
Pharmacy,  56  FH 16117  (1991),  afTd  sub 
nom  Val  G.  Tatum  v.  DEA,  9th  Cir.  No. 
91-70328  Oanuary  16. 1992; 
unpublished). 

As  for  the  evidence  of  unauthorized 
dispensing,  the  Investigator  testified 
that  approximately  198  prescriptions 
were  imauthorized.  and  in  10  cases,  he 
had  interviewed  doctors  or  their  office 
personnel,  who  had  stated  that  the 
individuals  named  on  the  prescriptions 
were  not  their  patients.  Although  the 
Investigator's  testimony  concerning  his 
conversations  with  these  medical 
personnel  was  hearsay,  the  Deputy 
Administrator  concurs  with  Judge 
Bittner's  findings  and  conclusions  as  to 
the  reliability  of  this  evidence:  "I  find 
that  the  hearsay  evidence  introduced 
through  [the]  Investigator  [    ]  is  more 
reliable  than  Mr.  Lockhart 's  testimony, 
and  therefore  conclude  that  [the] 
Respondent  filled  controlled  substance 
prescriptions  without  authorization 
from  physicians.  This  conduct  is  further 
grounds  for  revoking  [the]  Respondent's 
DEA  registration."  Also  significant,  and 
as  noted  by  Judge  Bittner,  Mr.  Lockhart 
"proffered  no  explanation  as  to  why 
various  doctors  denied  authorizing  the 
prescriptions  at  issue." 

As  to  factor  four,  the  Respondent's 
"(cjompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances,"  the  Deputy 
Administrator  finds  significant  the 
Government's  evidence  of 
noncompliance  with  DEA  regulations  by 
Mr.  Lockhart  when  he  transferred 
ownership  of  G  &  O  Pharmacy  to  AML. 
Specifically,  21  CFR  1305.14  states,  in 
relevant  part:  "If  the  registration  of  any 
purchaser  terminates  (because  the 
purchaser  *  *  *  ceases  legal 
existence  ••*)•*•  he  shall  return 
all  unused  order  forms  for  (Schedules  I 
and  n]  substance[s]  to  the  nearest  office 
of  the  Administration."  Although  Mrs. 
Lockhart  testified  that  she  befieved  Mr. 
Lockhart  had  sent  unused  DEA  order 
forms  to  the  DEA  via  registered  mail, 
AML's  counsel  did  not  introduce  the 
registered  mail  receipt,  and  the  DEA 
Investigator  testified  that  such  forms 
were  not  received  by  the  DEA. 


Furthermore,  in  this  case,  21  CFR 
1307.14(b)  required  Mr.  Lockhart  to 
provide  the  Special  Agent  in  Charge  in 
his  area  specific  information  at  least  14 
days  in  advance  of  the  date  of  the 
proposed  transfer  of  his  ownership  in 
the  pharmacy.  Unrefuted  evidence 
exists  to  establish  that  Mr.  Lockhart  had 
failed  to  inform  the  DEA  of  his  transfer 
of  ownership  in  compliance  with  this 
regulation. 

The  Deputy  Administrator  also  takes 
into  account  Judge  Bittner's  finding: 
"Neither  Mr.  nor  Mrs.  Lockhart 
impressed  me  as  credible  witnesses. 
Their  testimony  appeared  tailored  to 
suit  [the]  Respondent's  defenses  rather 
than  to  accurately  reflect  relevant 
events.  ...  In  contrast.  Investigator  [  ] 
appeared  to  be  forthright  and  to  exhibit 
good  recall,  and  I  therefore  credit  [his] 
testimony."  Thus,  the  Deputy 
Administrator  concludes  that 
preponderating  evidence  exists  to 
establish  that  Mr.  Lockhart  failed  to 
comply  with  the  cited  regulations  in 
effectuating  the  transfer  of  ownership  of 
G  &  O  Pharmacy. 

As  to  factor  five,  "[s]uch  other 
conduct  which  may  threaten  the  pubUc 
health  or  safety,"  the  Deputy 
AdministratOT  finds  significant  the 
continued  pattern  of  Mr.  Loddiart's 
noncompliance  with  the  Controlled 
Substances  Act  and  the  implementing 
regulations.  Specifically,  in  neither 
hearing  before  Judge  Bittner  did  Mr. 
Lockhart  present  any  evidence  of  his 
acknowledging  past  misconduct  by 
taking  responsibiUty  for  (1)  any  of  the 
documented  shortages  of  controlled 
substances;  (2)  his  customer's  having 
obtained  controlled  substances  without 
authorization  from  physicians;  or  (3)  his 
failure  to  transfer  his  ownership  in  the 
pharmacy  in  a  manner  which  would 
have  been  in  compliance  with  DEA 
regulations.  Mr.  Lockhart's  conduct  fails 
to  reflect  the  acceptance  of 
responsibihty  needed  to  continue  as  a 
registered  handler  of  controlled 
substances.  . 

As  for  the  transfer  of  ownership  of  the 
Respondent.  Judge  Bittner  wrote  that 
"the  preponderance  of  the  record 
establishes,  and  I  find,  that  the  transfer 
*  *  *  was  not  a  bona  fide  transaction, 
but  rather  a  stratagem  to  obtain  a  new 
DEA  registration."  However,  Mrs. 
Lockhart  testified  about  the  efforts  she 
made  to  insiire  AML  was  clearly  a 
distinct  entity  from  Mr.  Lockhart's 
corporation.  Specifically,  she  testified 
that  on  behalf  of  AML,  she  had  opened 
a  bank  account,  obtained  a  federal 
employer  tax  identification  number, 
procured  insurance  for  AML,  and  paid 
Mr.  Lockhart  a  salary  as  an  employee. 


After  reviewing  this  evidence,  the 
Deputy  Admmistrator  has  determined 
that  he  need  not  make  a  finding  as  to  the 
viability  of  this  ownerahip  transaction. 
Even  assuming,  arguendo,  that  the 
transfer  was  a  bona  fide  transaction, 
revocation  of  AML's  registration  is  still 
appropriate.  For,  previously  it  has  been 
foimd  that  revocation  of  the  DEA 
registration  remained  appropriate 
despite  a  transfer  of  ownership,  where 
there  has  been  no  change  in  the  control    . 
exerted  by  the  prior  pharmacist  who 
had  engaged  in  misconduct  related  to 
the  dispensing  of  controlled  substances. 
Specifically,  "[t]he  close  connection 
between  the  former  and  current  owners 
leads  the  Administrator  to  believe  that 
the  transfer  has  not,  and  will  not,  alter 
the  way  business  is  conducted  at  the 
pharmacy."  Absecon  Pharmacy,  Docket 
No.  88-76,  55  FR  9029  (1990).  Here,  the 
new  owner,  Mrs.  Lockhart,  is  not  a 
registered  pharmacist,  is  the  wife  of  the 
former  owner,  and  continues  to  employ 
Mr.  Lockhart  as  the  "Pharmacist  in 
Charge."  Mr.  Lockhart  continues  to  hold 
imrestricted  authorization  to  order  and 
dispense  controlled  substances.  Further, 
AML  did  not  provide  any  evidence  to 
demonstrate  that  any  precautions  had 
been  taken  to  provide  assurances  that 
controlled  substances  would  not  be 
improperly  dispensed  in  the  future  by 
Mr.  Lockhart.  "The  Deputy  Administrator 
finds  that  the  risk  of  diversion  by  Mr. 
Lockhart  remains,  even  though  G  &  O 
Pharmacy  is  currently  imder  the 
ownership  of  AML.  Since  Mr.  Lockhart 
remains  the  primary  pharmacist  of  the 
Respondent,  his  past  misconduct 
continues  to  justify  the  revocation  of  the 
Respondent's  DEA  Certificate  of 
Remstration. 

"rhe  Respondent  AML  raised  several 
exceptions  to  Judge  Bittner's  opinion. 
First,  AML  asserted  that  it  was  denied 
procedural  due  process  through  the 
consolidation  of  the  two  cases,  for  AML 
argued  that: 

Due  process  requires  that  any  denial, 
revocation,  or  suspension  of  AML's 
registration  be  based  upon  the  ^cts  and 
omissions .  .     of  AML,  npt  a  predecessor  in 
interest  to  its  business.  Further,  fundamental 
due  process  requires  that  AML  have  notice 
and  an  opportunity  to  confibnt  witnesses  and 
contest  the  grounds  upon  which  the 
govenunent  seeks  to  revoke  its  DEA 
certificate  of  registration. 

However,  the  Deputy  Administrator 
notes  that  the  Order  to  Show  Cause 
issued  to  AML  Corporation  on  March 
11, 1994,  specifically  set  out  the 
allegations  of  Mr.  Lockhart's  acts  of 
misconduct,  mirroring  the  notice  given 
to  G  &  O  Pharmacy  in  July  Of  1992.  By 
letter  dated  April  5, 1994,  AML's 
coimsel  entered  his  appearance. 


requested  a  bearing,  and  responded  to 
the  allegations  in  the  show  cause  order 
paragraph  by  paragraph.  Thus,  AML  had 
notice  of  the  acts  which  might 
constitute  the  basis  for  revoking  AML's 
re^stration. 

Further,  by  order  dated  Jime  1, 1994, 
Judge  Bittner  ordered  G  &  O's  counsel 
to  provide  AML's  counsel  copies  of 
documents  from  the  March  1993 
hearing,  and  she  ordered  the 
Government  to  provide  AML's  counsel 
exhibits  and  a  copy  of  the  transcript 
from  that  hearing.  Judge  Bittner, 
concurrent  with  the  June  1994  order, 
provided  AML's  counsel  with  copies  of 
the  Administrative  Law  Judge's  exhibits 
and  the  record  to  date  in  the  G  &  O  case. 
Also,  AML  received  a  hearing,  witnesses 
appeared,  and  documentary  evidence 
was  received.  AML  thus  received  notice 
and  had  an  opportuinity  to  confront 
witnesses  and  "contest  the  grounds 
upon  which  the  government  seeks  to 
revoke  its  DEA  Certificate  of 
resdstration". 

The  only  reference  in  the  record 
which  even  arguably  could  be  viewed  as 
restricting  AML's  access  to  witnesses, 
was  the  following  from  the  hearing 
transcript  of  AML's  proceedings: 

[Judge  Bittner):  My  understanding  is  that 
we  agreed  this  morning,  prior  to  the 
commencement  of  the  hearing,  that  we 
weren't  going  back  into  the  prior  case. 

Mr.  SHANNON:  [AML's  counsel)  Yes, 
Judge.  And  I  was  just  getting  ready  to  say  I 
can  probably  obviate  any  of  the  objections. 
All  I  want  the  record  to  reflect  is  that  [the 
Investigator]  conducted  the  investigation  of 
Oehlschlaeger,  Inc.,  [.]  AML  Corporation  was 
not  audited.  They  were  not  in  existence. 

The  Deputy  Administrator  certainly  is 
not  conceding  that  AML  was  denied  an 
opportimity  to  confront  and  cross- 
examine  witnesses  from  the  preceding 
hearing.  However,  even  assuming 
arguendo,  that  AML's  access  to 
witnesses  was  somehow  restricted,  on 
the  record  AML's  coimsel  seems  to  have 
affirmatively  waived  his  right  to  "go 
back  into  the  prior  case,"  at  the  hearing 
~  before  Judge  Bittner.  Thus,  given  the 
complete  record  of  AML's  notice, 
opportunity  and  access  to  evidence,  and 
AML's  own  adtions  before  Judge  Bittner, 
the  Deputy  Administrator  finds  that 
AML's  procedural  due  process  rights 
were  not  violated  by  the  manner  in 
which  these  proceedings  were 
conducted. 

Further,  AML  objected  to  the  fact  that 
Judge  Bittner  did  not  consider  all  factors 
listed  in  21  U.S.C.  823(f).  As  has  been 
previously  noted,  the  Deputy 
Administrator  may  review  those  factors 
in  the  disjimctive,  and  he  need  not 
make  a  finding  as  to  each  factor. 
However,  as  requested  by  AML,  the 


Deputy  Administrator  notes  that  the 
record  contains  no  evidence  to  indicate 
that  AML  has  been  convicted  of  any 
federal  or  state  law  violations.  The 
remainder  of  AML's  exceptions  have 
been  previously  addressed. 

G  &  O  Pharmacy  also  filed  exceptions 
to  Judge  Bittner's  opinion.  Specifically, 
G  &  O  objected  to  Judge  Bittner's  placing 
reliance  upon  the  results  of  the  DEA 
audit.  The  reUability  of  the  audit  results 
has  been  addressed  by  the  Deputy 
Administrator,  and  needs  no  further 
comment  here.  Second,  the  Respondent 
G  &  O  asserts  that  Judge  Bittner  erred  in 
admitting  hearsay  evidence  during  the 
administrative  hearing.  However,  since 
the  Respondent's  hearing  was 
conducted  in  accordance  with 
applicable  statutes  and  regulations,  the 
E)eputy  Administrator  declines  to  adopt 
the  Respondent's  exceptions  based  upon 
his  challenged  evidentiary  rulings.  See, 
e.g.,  Klinestiver  v.  Drug  Enforcement 
Administration.  606  F.2d  1128. 1129-30 
(D.C.  Cir.  1979);  Gary  E.  Stanford,  M.D., 
No.  91-30,  58  Fed.  Reg.  14.430  (1993). 
As  to  the  probative  value,  reliability, 
and  "fairness  of  its  use,"  the  Deputy 
Administrator  finds  that  Judge  Bittner 
addressed  these  issues  in  her  opinion, 
that  he  concurs  with  her  Hndings,  and 
that  no  further  comment  is  required. 

Therefore,  after  review  of  the  entire 
record,  the  Deputy  Administrator  finds 
that  the  public  interest  is  best  served  by 
revoking  AML's  Certificate  of 
Registration.  The  Deputy  Administrator 
notes  that  pursuant  to  21  CFR  1301.62, 
the  transfer  of  ownership  of  G  &  O 
Pharmacy  to  AML  effectively  terminated 
all  authority  granted  under  DEA 
Certificate  of  Registration  AG2999691 , 
previously  issued  to  G  &  O  Pharmacy- 
See  21  CFR  1301.62  and  1301.63. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BA3838553,  previously 
issued  to  AML  Corporation,  is  revoked 
and  any  pending  applications  denied  at 
this  time.  This  order  is  effective  April  5, 
1996. 

Dated:  February  29. 1996. 
Stephen  H.  Greene, 
Deputy  Administrator. 
[FR  Doc.  9e-5141  Filed  3-5-96;  8:45  am) 
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Nettonai  Ineliiute  of  Justice 
SoNcHMon  for  Boot  Camp  Research 
and  EvahMtlon  for  Rseal  Year  1996 

AOENCY:  U.S.  Department  of  Justice, 
OfBoe  of  Justice  Programs,  National 
Institute  of  Justice. 
ACTION:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  Solicitation  for  Boot  Camp 
Research  and  Evaluation  for  Fiscal  Year 
i99d. 


I:  National  Institute  of  Justice, 
633  Indiaiu  Avenue.  NW.,  Washington, 
D.C  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on  April 
30,1996. 

FOR  FURTHEA  StFOmiATION  CONTACT:  Dr. 
Vcmcile  Gowdy  at  (202)  307-2951. 
National  Institute  of  Justice,  633  Indiana 
Avenue.  NW..  Washington,  DC  20531. 
aUPPUMBfTARY  SiFONMATION:  The 
following  supplementary  information  is 
provided: 

Andiority  ! 

This  actioD  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  StreeU  Act 
of  1968.  SS  201-03.  as  amended,  42  U.S.C. 
SS  3721-23  (1988). 


UMI 


The  National  Institute  of  Justice  seeks 
to  support  evaluations  of  the  impact  of 
selected  boot  camps  funded  by  the 
OEBce  of  Justice  Programs  under  the 
1994  Crime  Act.  NIJ  is  soliciting 
proposals  that  will  provide  a  knowledge 
base  for  understanding  all  aspects  of 
boot  camps.  A  multisite  evaluation,  as 
well  as  a  number  of  local-level 
evaluations  and  planning  assessments, 
will  be  conducted  on  boot  camp 
programs  funded  by  the  OJP  Corrections 
Program  Office.  Interested  organizations 
should  call  the  National  Criminal  Jus 
tice  Refersnce  Service  (NCJRS)  at  1- 
800-851-3420  to  obtain  a  copy  of  "Boot 
Camp  Research  and  Evaluation  for 
Fiscal  Year  1996"  (refer  to  document  no. 
SL000139).  The  solicitation  is  available 
electronically  via  the  NCJRS  Bulletin 
Board,  which  can  be  accessed  via 
Internet.  Telnet  to 

ncjrsbbs.aspens]rs.com.  or  gopher  to 
n4rs.a8pensys.com  71.  For  World  Wide 
Web  access,  connect  to  the  NCJRS 
Justice  Information  Center  at  http:// 
ncjr8.aspensys.com:61/ncjrshome.htmI. 
Those  without  Internet  access  can  dial 
the  NCJRS  Bulletin  Board  via  modem: 


dial  301-738-8895.  Set  modem  at  9600 
baud,  8-N-l. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
(FR  Doc.  96-5220  Filed  3-5-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

March  1, 1996. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  OMB  approval 
has  been  requested  by  March  7, 1996.  A 
copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  ([202] 
219-5095). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Pension  and  Welfare  Benefits 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  ([202]  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  In  comments 
which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency.  Including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Pension  and  WeiiiBre  Benefits 
Administration. 


Title:  Notice  of  Conditional 
Compliance  Program. 

Frequency:  Cta  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Number  of  Respondents:  1,722. 

Estimatea  Time  Per  Respondent:  1 
hour.' 

Tota7  Burden  Hours:  1,722. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operatir^ 
maintaining):  0. 

Description:  The  Department  of  Labor 
(the  Department)  is  proposing  to  adopt 
the  Pension  Payback  Program  which  is 
designed  to  benefit  workers  by 
encouraging  employers  to  restore 
delinquent  participant  contributions 
plus  earnings  to  pension  plans.  This 
program  is  targeted  at  persons  who 
failed  to  transfer  participant 
contributions  to  pension  plans  defined 
under  section  3(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act),  including  section  401(k) 
plans,  within  the  timeframes  mandated 
by  the  Department's  regulations,  and 
thus  violated  title  of  the  Act. 

The  conditional  compliance  program 
is  available  to  certain  persons  who 
voluntarily  restore  delinquent 
participant  contributions  to  pension 
plans.  Those  who  comply  with  the 
terms  of  the  program  will  avoid 
potential  ERISA  civil  actions  initiated 
by  the  Department,  the  assessment  of 
dvil  penfdties  under  section  502(1)  of 
the  Act  and  Federal  criminal 
prosecutions  arising  from  their  failure  to 
timely  remit  such  contributions  and 
non-disclosure  of  the  non-remittance. 
As  pari  of  this  compliance  program, 
notice  to  the  Department  is  required  as 
well  as  the  provision  of  certain 
information  to  affacted  participants. 

On  a  temporary  basis,  pendmg 
promulgation  by  the  Department  of  the 
final  class  exemption  setting  forth  the 
conditions  for  retroactive  relief,  the 
Department  will  not  piusue 
enforcement  against  persons  who 
comply  with  the  conditions  of  the 
Pro-am  with  respect  to  any  prohibited 
transaction  hability  which  may  have 
arisen  as  a  result  of  a  delay  in 
forwarding  participant  contributions. 
The  Internal  Revenue  Service  has 
advised  the  Department  that  it  will  not 
seek  to  impose  the  Internal  Revenue 
Code  section  4975(a)  and  (b)  sanctions 
with  respect  to  any  prohibited 
transaction  that  is  covered  by  the 
proposed  class  exempticm.     ~ 
notwithstanding  any  subsequent 
changes  to  the  proposed  exemption 
when  it  is  finalized,  provided  that  all 
requirements  specified  in  the  proposed 
class  exemption  have  been  met. 


A  notice  of  proposed  exemption 
which,  when  finalized,  will  replace  the 
non-enforcement  policy,  will  be 
published  in  the  Fedmd  Register  on  the 
same  date  as  the  announcement  of  the 
program.  It  is  contemplated  that  the 
proposed  exemption  will  require,  in 
pari,  compliance  with  the  notice  and 
informational  requirements  of  the 
conditional  compliance  program. 
Participation  in  the  program  will  be 
available  to  persons  who  rely  on  the 
proposed  exemption  notwithstanding 
any  subsequent  modifications  to  the 
final  exemption. 
Cheryl  A.  RoUoaon, 
Acting  Departmental  Qeaiance  Officer. 
[FR  Doc.  96-5236  Filed  3-5-96;  8:45  am] 
MUJNQ  ooof  4«ie-a-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaais  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Sdence 
Foundation  (NSF)  aimounces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  March  29-30. 1996: 8:30 
a.m.-5  p.m. 

Phce:  National  Sdence  Foimdation,  Room 
310, 4201  Wilson  Botilevard,  Arlington,  VA 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  Stollnitz,  Program 
Officer  for  Cross-Diractorate  Activities  in  the 
Division  of  Integrative  Biology  and 
Neuroscience,  Room  685,  National  Science 
Foundation  4201  Wilson  Boulevard, 
ArUngton,  VA  22230.  Telephone:  (703)  306- 
1413. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Research 
Planning  Grants  and  Career  Advancement 
Awards  for  Women  Scientists  and  Engineers 
(RPG/CAA)  proposals  as  part  of  the  selection 
process  for  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matten  are  exempt  under  5 
U.S.C  552b(c],  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  1, 1996. 
M.  RalMOca  Vnnkler, 
Committee  Management  Officer. 
[FR  Doc.  96-5268  Filed  3-5-96;  8:45  am) 
iHJJNQ  COM  TSaS-OMI 


Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdatlon  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  March  27  ft  28, 1996. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  340.  Arlington,  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Lisa  Brooks,  Division 
of  Environmental  Biology,  Room  635, 
National  Science  Foimdation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1480. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  supprart. 

Agenda:  To  review  and  evaluate  Career 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Stmshine  Act. 

Dated:  March  1, 1996. 
M.  Rebecca  Mnkler, 
Committee  Manag/ement  Officer. 
[FR  Doc.  96-5277  Filed  3-5-96;  8:45  am] 
BILLMO  COOS  78SS-01-M 


Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Fovmdatlon  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  March  26  ft  27, 1996;  8:30 
a.m.  to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
530  ft  580,  Arlington,  Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Oscar  W.  Dillon,  Dr. 
William  A.  Spitzig,  Program  Directors, 
Mechanics  and  Materials  Program,  Division 
of  Civil  and  Mechanical  Systems,  Room  545. 
NSF,  4201  Wilson  Blvd.,  Arlington,  VA 
22230  703/306-1381,  x5076/x5078. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppwt. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  March  1, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-5272  Filed  3-5-96;  8:45  am) 
BIUMQ  COM  4H«-ei-M 


Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  (Act  Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time;  March  29. 1996: 8:30  a.m. 
to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Boulevard.  Room 
390,  Arlington,  Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Oscar  W.  Dillon.  Dr. 
William  A.  Spitzig,  Program  Directors. 
Mechanics  and  Materials  Program,  Division 
of  Civil  and  Mechanical  Systems.  Room  545, 
NSF,  4201  Wilson  Blvd.,  Arlington.  VA 
22230  703/306-1361,  x5076/x50r8 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Aeason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  March  1. 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-5273  Filed  3-5-96;  8:45  ami 

BILLMO  coos  7B66-ei-M 


Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Cormnittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Civil  and  Mechanical  Systems 
(#1205). 

Date  and  Time:  March  28-29, 1996,  8:30 
a.m.  to  5:00  p.m. 
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ffacv:  Room  1020.  Natioiul  Science 
Pounditkm.  4201  Wikon  Boulevard, 
ArUngkn.^  22230. 

7>pe  ofMmting:  Qoeed 

Contact  Amon:  John  B.  Scalzi,  Program 
Dinctor  in  tba  Divieion  of  Gvil  and 
l>iierhBnlril  Syitentt.  Rm  S4S,  National 
Sdanoe  Foundatirai.  4201  Wilaon  Boulevard, 
Ariii«ion.  VA  32230.  Tekphaoe:  (703)  306- 
1362. 

Puqfom  of  Meeting:  To  provide  advice  and 
raconniMidationa  coDcaming  {vopoaals 
•ubmittad  to  NSF  tor  financial  support 

Afendb:  To  review  and  evaluate 
UnaoUdted  IIA  Large  Structural  and  Building 
Syatams  Program  propoeala  aa  part  of  the 
leletHoit  pioceM  for  awards. 

Asiuon  /or  doting:  The  propoeals  being 
ie»iewed  include  infinmation  of  a 
piupitfiy  or  confidential  nature,  including 
trhnical  infonnatiaD;  financial  data,  such  as 
salaries  and  parsnnal  infonnadon  concerning 
iadividoals  aaaodatad  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(cX4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  . 

Dated:  March  1. 1996. 


CoaunhtBoliianagnamtOfficm. 

tPR  Doc.  96-6275  Filed  3-5-46;  6:45  am) 


MvMon  of  Environmental  Biology: 
mmw  wi  Hiaenngs 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  Naticmal  Sdenoe 
Foundation  (NSF)  announces  the 
following  meetings. 

Mane:  Advisory  Auie/  for  Ea^ogical 
Stadias  (*1751) 

Dote  »  rime:  March  27-29, 1996, 8:30 
•jn.-sn>  pjn.  each  day. 

Pboe:  Room  390,  Natiaial  Science 
Foundatiop,  4201  Wilaon  Boulevard, 
Arlingtoo.  VA  22230. 

Contact  Arson:  Dr.  Taber  Alhaon,  Program 
Dtrador.  Ecological  Studies,  Division  of 
BBvironmantal  Biology,  Room  935,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
ArUnglon.  VA  22230.  Telephone:  (703)  306- 
1479. 

mnulm:  May  be  obtained  from  the  contact 
panoo  listed  above. 

Afsnda:  To  review  and  evaluate  Ecology 
proposals  as  part  of  the  selection  process  Ccrr 
awards. 

Mraie:  Adriaory  Pond  for  Ecological 
Stadias  («1751) 

Arts  »  Ttaw:  April  11  ft  12, 1996, 8:30 
ajB.-6  A)  p.m.  eech  day. 

Phco:  Room  680.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlingtm.  VA  22230. 

Contact  Arson:  Dr.  James  T.  Callahan, 
Plopam  Director,  Ecological  Studies, 
Dtvirian  of  Environmental  Biology,  Room 
635,  National  Sdance  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 
Telaphonr.  (703)  306-1479. 

hBmOm:  May  be  obtained  from  the  contact 
1  listed  above. 


UMI 


Agenda:  To  review  and  evaluate  Ecosystem 
Stuues  proposals  as  part  of  the  selection 
process  for  awards. 

Name:  Advisory  Panel  fw  Systematic  and 
Population  Biology  (•1753). 

Date  Br  Time:  March  26-29, 1994,  8:00 
a.m.-5:00  p.m.  each  day. 

Place:  Room  1235,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  Person:  Dr.  Charles  O'Kelly, 
Program  Director,  Systematic  and  Population 
Biology  Quster,  Division  of  Environmental 
Biology,  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1481. 

Minutes:  May  be  obtained  from  the  contact 
person  above. 

Agenda:  To  review  and  evaluate 
Systematic  Biology  Proposals  as  part  of  the 
selection  process  for  swards. 

Name:  Advisory  Panel  fm-  Systematic  and 
Population  Biology  (#1753). 

Date  Br  Time:  April  11-12, 1996, 8:00  a.m.- 
5:30  p.m.  each  day. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22203.  Telephone:  (703)  306- 
1481. 

Contact  Person:  Dr.  Candace  Galen, 
Program  Director,  Systematic  and  Population 
Biology  Quster,  Division  of  Environmental 
Biology,  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22203.  Telephone:  (703)  306- 
1481. 

h4inutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  To  review  and  evaluate 
Population  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  ^e  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
profHietary  or  confidential  nature,  including 
technical  Information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c)  (4)  and  (6)  of  Uie  Government 
in  the  Simshine  Act 

Dated:  March  1, 1996. 
M.  Rebecca  Winkler. 
Conunittee  Management  Officer. 
(FR  Doc  96-5279  Filed  3-5-^96;  8:45  am] 
SaUNQ  OOOE  7SiB-01-M 


Special  Emphasia  Panel  In  Elamantary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  of  Committee:  Advanced 
Technological  Education  (59) 


Dote  and  Time:  March  14, 1996  7:00  p.m. 
10:00  p.m.,  March  16, 1996  8K)0  a.m.-5:00 
pjn. 

Place:  The  Latham  Hotel  3000  M  Street, 
N.W.,  Washington,  D.C  20007-3701 
(Geoigetown). 

Type  of  Meeting:  Closed. 

Contact  Arson:  Dr.  Gerhard  Salinger, 
Program  Officer,  Division  of  Elementary, 
Secondary  and  Informal  Education,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Ariington,  VA  22230.  Telephone:  (703)  306- 
1620. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  bx  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awuds. 

Aeoson  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  S52b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

I^son  for  Late  Notice:  Difficulty  in 
locating  acceptable  meeting  site. 

Dated:  March  1, 1996. 


Winlder. 

Committee  Management  Officer. 

[FR  Doc  96-5270  Filed  3-5-^96;  8:45  am] 


Spadal  Emphaala  Panel  in  Human 
Raaouroa  Davalopmant;  Notica  Of 
MaatfnQ 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annotmces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Rasoiuce 
Development  (1199). 

Date  and  Time:  March  25, 1996: 8:30  a.m. 
to  5  pjn.;  Maroh  26, 1996:  8:30  a.nL  to  5  p.m. 

Rface:  National  Sdenoe  Foundation,  4201 
Wilson  Boulevard,  Room  310,  Arlington,  VA 
22230. 

7>pe  of  Meeting:  doted. 

Cmtact  Person:  Dr.  Bobbie  Wilson, 
Program  Director,  Human  Resource 
Development  Division,  Room  815,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1634. 

Purpose  of  Meeting:  To  provide  advice  and 
reoHninendations  concerning  proposals 
submitted  to  NSF  for  finmdal  support 

Agenda:  To  review  and  evaluate  Research 
Improvement  in  Minority  Institutions 
proposals  u  part  of  the  selection  process  for 
awnds. 

Reason-For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
oonceming  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 


U.S.C  552(b)(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  March  1. 1996. 
M.  RriMoca  Winlder, 
Committee  Management  Officer. 
(FR  Doc.  96-5274  Filed  3-5-96;  8:45  am] 
SajJNQ  OOK  7HS-01^ 


Spadal  Emphaala  Panel  in  Matarfala 
Raaaareh;  Notica  of  Maatmg 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR)  (« 1203). 

Z>ite  and  Time:  March  29, 1996;  8:00  am- 
5:00  pm. 

Place:  National  Science  Foimdation,  4201 
Wilson  Blvd.,  Room  f  1060,  Arlington,  VA 
22230. 

Type  of  Meeting^:  Qosed 

Ointact  Penon:  Dr.  Lorretta  J.  Inglehart, 
Program  Directtv,  Division  of  Materials 
Research,  Room  1065,  National  Science 
Foundation,  4201  Wilson  Blvd.  Arlington, 
VA,  22230.  Telephone  (703)  306-1817. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  fnr 
Instrumentation  for  Materials  Research 
proposals. 

Agenda:  Evaluation  of  proposals. 

Aeason  /or  Qosing:  The  proposal  being 
reviewed  may  include  inframaticm  of  a 
proprietary  (v  confidential  nature,  including 
technical  information,  finanrial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
propMal.  These  matters  are  exempt  under  5 
U.S.C  552b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  1, 1996 
M.  RflbMxa  Winkler, 
Corranitiee  Management  Officer. 
(FR  Doc.  96-5271  Filed  3-5-96;  8:45  am] 
BRxsn  cooe  7MS-ei-M 


Spadal  Emphaala  Panel  In 
Mathematical  Sclancaa;  Notica  of 
Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetfiig. 

Mmie  and  Committee  Code:  Special 
Emphasis  Panel  in  Mathematical  Sciences 
Research  Planning  Grants  and  Career 
Advancement  Awards  for  Women  and 
Minorities  (#1204). 

Date  and  Time:  March  25-26, 1996, 8:30 
am  until  5  pm 

Place:  Room  1020,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Uoyd  E.  Douglas,  Program 
Director,  Division  of  Mathematical  Sciences, 


Room  #1025  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  TeMphone  (703)  306-1874. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Planning  Grants  and  Career  Advancement 
Awards  for  Women  and  Minorities 
nominations/applications  as  part  of  the 
selection  process  for  awards. 

Reason  /or  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  1, 1996. 
M.  Rdiecca  V^^nkkr, 
Committee  Management  Officer. 
[FR  Doc  96-5278  Filed  3-5-96;  8:45  am] 
BSJJNa  OODC  7IH-01-M 


Spadal  Emphaala  Panel  In  omce  of 
Syatamic  Reform;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annotmces  the  following 
meeting. 

Name  and  Code:  Office  of  Systemic 
Reform/1765. 

Date  and  Time:  March  24-26, 1996  [8  am- 
5  pm). 

Place:  NSF  Headquarters,  4201  Wilson 
Blvd.,  Arlington,  VA  22230. 

Type  of  feting:  Qosed. 

Contact  Persons:  Division  of  Educational 
System  Reform  Program  Directors,  Room  875, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1690. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
for  Phase  2  of  the  Statewide  Systemic 
Initiatives  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonnation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  March  1, 1996 
M.RriieocaWnkler. 
Committee  Management  Officer. 
(FR  Doc.  96-5269  Filed  3-5-96;  8:45  am] 
BILUNQ  COOe  7HB-01-M 


Special  Emphaala  Panel  in  Syalemic 
Reform;  Notice  of  llleatlng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National  • 
Science  Foundation  annoimces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Systemic 
Reform  («1765) 

Dates  and  Times:  12:00  noon-6:30  p.m.; 
March  28, 1996,  8:00  a.m.-12:00  noon;  March 
29, 1996. 

Place:  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington,  Virginia  22202.  Phone:  . 
(703)  416-4100,  FAX  (703)  416-4126. 

Type  of  Meeting:  Closed. 

Contact:  Dr.  Richard  J.  Anderson,  Head, 
Office  of  Experimental  Program  to  Stimulate 
Competitive  Research,  National  Science 
Foundation,  Suite  875, 4201  Wilson  Blvd., 
Arlington,  VA  22203,  (703)  306-16083. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  EPSCoR  program  for 
financial  support. 

Agenda:  To  review  and  evaluate  science 
and  technology  (S&T)  proposals  from  states 
participating  in  the  Experimental  Program  to 
Stimulate  Competitive  Research.  Proposals 
request  support  for  36-month  EPSCoR 
Cooperative  Agreements  and  an  submitted  in 
response  to  NSF  EPSCoR  soliciUtion  95-141. 

Aeason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  1, 1996. 
M.  Rabeoca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-5276  Filed  3-5-96;  8:45  am] 
BiLUNO  coof  Tsas-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5(M4<q 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Notl6e  of 
ConakJaration  of  iaauance  of 
Amendrnent  to  Facility  Operating 
Ucanaa,  Propoaad  No  Significant 
Hazarda  Conalderation  Determination, 
and  Opportunity  for  a  Hearing: 
Correction 

agency:  Nuclear  Regulatory 
Commission. 

ACnON:  Notice  of  consideration  of 
issuance  of  amendment  to  facility 
operating  license,  proposed  no 
significant  hazards  consideration 
determination,  and  opporttmity  for  a 
hearing:  Correction. 
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f.  This  document  conects  a 
notice  appearing  in  the  Federal  Roister 
on  Februaiy  29, 1996  (61  FR  7823),  that 
states  that  the  Commission  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58,  issued  to  the  Cleveland  Electric 
Illuminating  Company,  et  al.  This  action 
is  necessary  to  change  the  30-day  filing 
date  to  a  15-day  filing  date. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  T.  Lesar.  Chief,  Rules  Review 
Section.  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  telephone 
(301)  415-7163. 

SUPPLEMENTARY  MFORMATKM:  On  page 
7823,  in  the  third  complete  paragraph  in 
the  third  column,  the  date  "April  1, 
1996."  should  read  "March  15. 1996." 

Datad  at  Rodiville,  Maryland,  this  28th  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
MidiaalT.Lflaar, 

Chief  Ruin  Review  Section.  Rules  Review 
and  Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications  Services, 
Office  of  Administration. 
(FR  Doc  96-5203  Filed  3-5-96;  8:45  am) 


[D0CiiMN0.«M4<q 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Notice  of 
Conaidenrtion  of  laauancaof 
Amendment  to  Facility  Operating 
Ucenee,  Propoaed  No  Significant 
Hazarda  ConaMeration  Detennlnation. 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fadhty  Operating  License  No.  NPF- 
58.  issued  to  The  Cleveland  Electric 
Illuminating  Company,  et  al.  (the 
licensee),  for  operation  of  the  Perry 
Nuclear  Power  Plan,  Unit  1,  located  in 
Lake  County,  Ohio. 

The  proposed  amendment  would 
revise  the  licensing  basis  as  described  in 
the  Updated  Safety  Analysis  Report  to 
allow  the  drywell  personnel  airlock 
shield  doors  to  be  opened  dxiring  plant 
startup  and  shutdown  (Operational 
Conditions  1,  2.  and  3)  until  the  end  of 
Operating  Cycle  6. 

The  Ucensee  has  requested  that  the 
review  be  handled  as  an  exigent 
amendment  to  support  restart  following 
the  end  of  the  current  fifth  refueling 
outage.  On  February  9, 1996,  the 
licensee  determined  that  opening  the 
shield  doors  at  power  was  a  condition 
outside  the  original  design  basis  of  the 
facility. 


UMI 


The  licensee  met  with  the  staff  on 
February  15, 1996,  completed 
engineering  analyses,  and  prepared  the 
request  for  license  amendment  in  a 
timely  fashion  and  submitted  the 
request  on  February  27, 1996.  Review  of 
this  amendment  request  will  ensure  that 
processing  of  the  amendment  will  not 
be  the  sole  item  restraining  plan  restart 
from  the  current  refueling  outage,  which 
is  currently  scheduled  for  Mardi  25, 
1996.  Such  a  restraint  would  result  in  a 
costly  extension  to  the  outage  with  no 
corresponding  benefit  to  safety. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circxmistances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
meugin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

An  assessment  was  made  of  functionality 
given  occurrence  of  the  loads  imposed  on  the 
shield  doors.  This  assessment  involves  the 
620'-6"  steel  platform,  the  monorail 
suspension  structure  and  the  shield  doors 
themselves.  Although  certain  structural 
members  of  the  620'-6"  platform  exceed  the 
design  basis  acceptance  criteria,  these 
members  were  found  to  be  acceptable  when 
reviewed  for  functionality  using  alternate 
acceptance  criteria.  This  demonstrates  that 
the  various  supported  systems  and 
components  that  are  important  to  safety  will 
remain  OPERABLE  (for  Technical 
Specification  systems)  or  functional  (for  non- 
Technical  Specification  systems,  structures 
and  components).  Even  if  the  3/4  inch  tie  rod 
(which  provides  lateral  stability)  and  the  left 
support  bracket  (a  vertical  load  bearing 
member)  were  assumed  to  be  foiled,  the 
shield  doors  would  remain  in  a  upright 
position  and  not  fall.  The  monorail 
suspension  structure  and  shield  doors  do  not 
provide  support  to  other  systems.  There  are 
no  interferences,  and  opening  the  shield 
doors  has  no  effect  on  other  systems. 


Therefore,  there  will  be  no  increase  in  the 
probability  of  an  accident  due  to  the 
monorail  suspension  structure  or  shield 
doors,  with  the  doors  placed  in  the  open 
position  during  Operational  Conditions  1,  2, 
and  3. 

The  primary  purpose  of  the  shield  doors  is 
to  mitigate  radiation  streaming  from  the 
Drywell  through  the  Personnel  Airlock  into 
the  adjacent  areas  of  the  Containment,  to 
maintain  doses  to  personnel  working  inside 
containment  ALARA  (as  low  as  reasonably 
achievable).  Opening  the  doors  during  power 
operation  will  have  no  effiect  on  the 
postulated  accident  source  term,  and  the 
shield  doors  do  not  provide  a  barrier  against 
fission  products.  Therefore,  allowing  the 
shield  doors  to  be  opened  during  plant 
startup  and  shutdown  while  in  Operational 
Conditions  1,  2,  or  3  will  also  not  increase 
the  consequences  of  an  accident  previously 
evaluated  in  the  USAR. 

Based  on  the  above,  the  proposed  changes 
do  not  significantly  increase  the  probability 
or  the  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve 
physical  modifications  to  the  plant.  There  are 
no  interferences  with  piping  or  other  system 
components  when  the  doors  are  placed  in  the 
open  position  during  Operational  Conditions 
1,  2,  or  3.  Given  the  initiating  events 
postulated  for  the  various  load  combinations, 
non  result  in  a  new  type  of  accident.  The 
increase  in  radiation  levels  in  the  immediate 
vicinity  of  the  open  shield  doors  with  the 
plant  at  power  was  verified  to  have  no  effect 
on  the  qualification  and  operation  of  systems, 
structures,  or  components  important  to 
safety.  Since  th9f>latfonn  and  the  monorail 
suspension  structure  will  continue  to  provide 
support  for  the  shield  doors,  i.e.,  the  doors 
will  not  fall  from  the  support  structure,  no 
new  initiators  of  accidents  are  introduced. 

The  620'-6"  platform  will  continue  to 
function  with  the  shield  doors  open.  The 
equipment  supported  by  the  platform  will 
continue  to  perform  their  safety  related 
design  functions.  Although  components  of 
the  platform  and  the  monorail  suspension 
structure  exceed  design  basis  acceptance 
criteria,  analyses  have  shown  that,  based  on 
a  functional  assessment,  the  monorail 
suspension  structure  will  continue  to 
function  and  the  doors  will  remain  upright. 
With  no  additional  loads  imposed  on  other 
equipment  and  the  continued  functioning  of 
the  monorail  suspension  structure,  there  will 
be  no  "diffisrent"  accidents,  since  there  will 
be  no  change,  degradation,  or  prevention  of 
actions  described  or  assimied  in  any 
analyzed  accident.  The  radiological 
consequences  and  the  fission  product 
barriers  are  not  affected. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  In  a  margin  of  safety. 

l^e  NRC  has  accepted  the  Perry  structural 
steel  design  (Safety  Evaluation  Report, 


NUREG-0887)  based  on  the  Structuial 
Acceptance  Criteria  in  Standard  Review  Plan 
Section  3.8.3.  Analyses  were  subsequently 
performed  considering  the  shield  doors  to  be 
in  the  open  position  during  plant  operation. 
Several  members  and  connections  of  the 
620'-6"  platform  and  monorail  suspension 
structure  exceed  the  allowable  stresses  based 
on  those  acceptance  criteria,  and  therefore  a 
determination  was  made  imder  the 
provisions  of  10  CFR  50.59  that  there  was  a 
slight  reduction  in  the  margin  of  safety. 
However,  as  described  below,  the  proposed 
change  has  been  reviewed  and  determined 
not  to  involve  a  significant  reduction  in  a 
margin  of  safety,  as  discussed  in  10  CFR 
50.92. 

Those  members  which  had  exceeded  the 
design  basis  allowables  were  found  to  meet 
the  Functional  Evaluation  acceptance 
criteria.  This  demonstrated  fimctionality  of 
the  platform  and  the  monorail  structure;  i.e., 
the  platform  would  continue  to  support 
systems,  structures,  and  components  (SSCs) 
important  to  safety,  the  SSCs  would  remain 
functional,  and  the  shield  doors  would  not 
fsU  down.  Analytical  conservatisms  within 
the  Functional  Evaluations  remain  to  provide 
adequate  assiuance  of  continued  function  of 
the  affected  SSCs. 

Placing  the  shield  doors  in  the  open 
position  during  Operational  Conditions  1,  2, 
or  3  is  not  inconsistent  with  the  guidelines 
of  the  Technical  Specifications  for  High 
Radiation  Areas  and  the  Radiation  Protection 
Program.  The  open  shield  doors  will  not 
affect  radiological  limiting  conditions  or 
action  limits  for  plant  efiluents  as  described 
in  the  Technical  Specifications  or  Operating 
License.  It  does  not  affect  the  radiological 
bases  as  described  in  the  Technical 
Specifications  or  Operating  License.  It  does 
not  affect  the  margin  of  radiological  safety. 
The  ofisite  radiation  doses  to  members  of  the 
public  are  not  increased. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

T^e  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 


15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  fitjm  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
conunents  received  may  be  examined  at 
the  NRC  Public  Doctunent  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  18, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for -leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Perry 
Public  Library,  3753  Main  Street,  Perry, 
Ohio.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Conunission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended  ' 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner^shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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prasent  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  fiiul  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwrithstanding  the  request  for  a 
hearing.  Any  heering  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  RegulatOTy  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivored  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitioners  are 
filed  during  the  last  10  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  284-5100 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
Gail  H.  Marcus:  petitioner's  name  and 
telephcne  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Kegiater  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Jay  E.  Silbeig,  Shaw, 
Pittman.  Potts  &  Trowbridge.  2300  N 
Street,  NW.,  Washington,  DC  20037, 
attorney  for  the  licensee. 

Nonmnely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commissioh,  the  presiding  officer  or  the 
presiding  Atomic  Safoty  and  Licensing 
'  Board  that  the  petition  and/or  request 
should  be  granted  based  i^n  a 
balandng  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  detadls  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  27, 1996, 
which  is  available  for  public  inspection 


at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room,  located  at 
the  Perry  Public  Library.  3753  Main 
Street,  Perry,  Ohio. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
Linda  L.  Gundrum, 

Project  Manager.  Project  Directorate  ni-3. 
Division  of  Reactor  Projects— UI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  96-5206  Filed  3-5-96;  8:45  am] 
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[Docket  No.  50-^1] 

Vermont  Yankee  Nuclear  Power 
Corporation,  Vermont  Yankee  Nuclear 
Power  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approving  disposal  in  place 
of  slightly  contaminated  soil  located 
beneath  existing  plant  structures  at  the 
Vermont  Yankee  Nuclear  Power  Station 
(VYNPS),  pursuant  to  10  CFR  20.2002, 
as  requested  by  the  Vermont  Yankee 
Nuclear  Power  Corporation  (the 
licensee).  VYNPS  is  located  in 
Windham  County,  Vermont. 

Enidronmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
disposal  in  place  of  slightly 
contaminated  soil  placed  at  its  present 
location  beneath  existing  plant 
structures  during  origind  plant 
construction. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
November  18. 1991.  as  supplemented  by 
letter  dated  July  10, 1992. 

The  Need  for  the  Proposed  Action 

I>uring  plant  of>eration.  a  leak  fix>m  a 
chemistry  sample  sink  drain  released 
small  amounts  of  radioactive 
contamination  to  soil  located  beneath 
existing  plant  structures.  The  licensee 
proposes  to  dispose  of  the  contaminated 
soil  in  its  present  location. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  disposition 
of  the  soil  in  its  current  location  will 
minimize  the  risk  of  unexpected 
exposure. 

The  change  will  not  increase  the 
probability  or  consequences  of 


accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

AHemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Vermont  Yankee 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  21, 1995.  the  staff 
consulted  with  the  Vermont  State 
official.  Mr.  William  K.  Sherman  of  the 
Vermont  Department  of  PubUc  Service, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
questioned  the  impact  of  the  proposed 
action  on  decommissioning  of  VYNPS. 
At  the  time  of  decommissioning,  the 
hcensee  will  be  required  to  demonstrate 
that  the  activity  levels  on  the  site  are 
suffidenUy  low  to  permit  releasing  the 
site  for  general  use. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiiect  on  the  quality  of  the 
hiunan  enviroiunent  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 


For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
(kted  November  18. 1991.  as 
supplemented  by  letter  dated  July  10. 
1992.  which  are  available  for  public 
inspection  at  the  Commission's  Public  . 
Document  Room.  The  Gelman  Building, 
2120  L  Stieet,  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Brooks  Memorial  Library. 
224  Main  Stieet.  Brattleboro.  VT  05301. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  February,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Lodyard  B.  Maiah, 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  96-5205  Filed  3-5-96;  8:45  am] 
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Public  Workshop  on  the  Nuclear 
Regulatory  Commission's  Materials 
Licensing  Process 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACnON:  Notice  of  meeting. 

summary:  The  NRC  will  hold  a  public 
worlcshop  in  Rockville,  Maryland,  to 
receive  input  from  licensees  and  the 
public  on  its  recent  initiative  to  re- 
design the  materials  licensing  process. 
All  interested  licensees,  and  members  of 
the  public  are  invited  to  attend  this 
workshop.  The  NRC  has  prepared  a 
workshop  agenda  and  backg^und 
information  on  the  project.  They  will  be 
available  for  review  after  April  11, 1996. 
Attendees,  who  would  like  a  package  in 
advance  of  the  meeting,  should  Call,  fax, 
or  E-mail  the  contact  listed  in  this 
notice.  Interested  parties,  unable  to 
attend  the  workshop,  are  encouraged  to 
provide  written  comments  pertinent  to 
the  process,  by  May  11, 1996. 
DATES:  The  workshop  will  be  held  on 
April  25, 1996,  beginning  at  9  a.m.  and 
ending  at  5  p.m. 

ADDRESSES:  The  public  workshop  will 
be  held  in  the  NRC  auditorium  at  Two 
White  FUnt  North,  11545  Rockville 
Pike,  Rockville.  Maryland.  Visitor 
parking  around  the  NRC  building  is 
limited;  however,  the  workshop  site  is 
located  adjacent  to  the  White  Flint 
Station  on  the  Metro  Red  Line.  Seating 
for  the  pubUc  will  be  on  a  first-come, 
first-served  basis.  Written  comments 
may  be  provided  at  the  workshop  or  to 
the  Secretary,  U.S.  Nuclear  Regtilatory 
Commission,  Washington  DC  20555, 
Attention:  Docketing  and  .Service 
Branch.  Written  comments  should  be 
submitted  on  or  before  May  11, 1996. 
Copies  of  the  agenda  and  related 


documents  can  be  obtained,  after  April 
11, 1996,  from  the  NRC  contact  listed 
below,  or  from  the  NRC's  Public 
Document  Room.  2120  L  Street  NW, 
Lower  L^vel,  Washington,  DC  20555; 
telephone  202-634-3273;  fax:  202-634- 
3343. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Sally  L.  Merchant,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  Mail 
Stop  T  8-F-5,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  301-415-7874;  fax:  301-415- 
5369;  INTERNET:  SLM2©NRC.GOV. 

SUPPLEMENTARY  INFORMATION:  In  October 

1994,  the  NRC  began  to  examine  its 
materials  licensing  process  to  identify 
ways  to  improve  it.  while  maintaining 
or  raising  the  level  of  public  safety.  An 
improved  process  would:  perform 
licensing  reviews  and  associated  tasks 
an  order  of  magnitude  faster  than  the 
current  practice;  reduce  the  resources 
associated  with  the  current  licensing 
practice;  and  take  full  advantage  of 
information  technology.  The  staff  is 
using  a  technique  called  Business 
Process  Redesign,  a  process  of 
fundamentally  changing  the  way  that 
work  is  performed,  to  achieve 
significant  improvements  in  speed,  cost, 
and  quality. 

A  detailed  plan  for  implementing  this 
new  process  was  presented  to  the 
Commission  in  May  1995.  On  Jime  16, 

1995,  the  Commission  directed  the  staff: 
(1)  to  proceed  with  the  detailed  design 
and  testing  of  the  new  process;  (2)  to 
coordinate  its  efforts  closely  with  the 
Agreement  States,  licensees,  and  the 
public:  (3)  to  separate  the  payment  of 
licensing  fees  bom  the  process  of 
issuing  a  license  and  continue  to 
streamline  fees;  and  (4)  extend  certain 
qualified  licenses  for  an  additional  5 
years,  on  a  one-time  basis.  A  final  rule 
to  extend  qualified  licenses  was 
pubUshed  on  January  16, 1996,  and 
effective  on  February  15, 1996. 
Implementation  of  the  new  licensing 
process  is  scheduled  to  begin  early  in 
1997. 

This  workshop  is  one  of  a  series  of 
interactions  with  the  Agreement  States, 
licensees,  and  the  public  to  gather 
suggestions  and  ideas  to  ensure  the 
success  of  this  licensing  initiative.  A 
transcript  of  this  workshop  will  be 
available  for  inspection,  and  copying  for 
a  fee  at  the  NRC  Pubhc  Document 
Room,  2120  L  Street,  NW,  Lower  Level, 
Washington,  DC  20555,  on  or  about  May 
23, 1996. 

The  workshop  will  be  open  to  the 
public,  and  the  pubUc  will  be  provided 
opportunities  tluoughout  the  workshop 
to  comment  on  issues  imder  discussion. 


Dated:  February  29, 1996. 
Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  NMSS. 
[FR  Doc.  96-5204  Filed  3-5-96:  8:45  am] 
Buxwa  cooc  7g«»4i-r 


Advisory  Committee  on  Reactor 
Safeguards  and  Advisory  Committee 
on  Nuclear  Waste  Subcommittee 
Meeting 

The  ACRS  and  ACNW  Subcommittee 
will  hold  a  joint  meeting  on  March  26, 
1996,  Room  T-2B3. 11545  Rockville 
Pike,  Rockville,  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  March  26,  1996—8:30  a.m. 
until  the  conclusion  of  business. 

The  Joint  Subcommittee  will  discuss 
the  protocol  of  the  Joint  Subcommittee, 
the  activities  of  the  Spent  Fuel  Program 
Office,  the  status  of  the 
decommissioning  rule  and  related 
matters,  and  perspectives  regarding  the 
health  effects  of  low-level  radiation.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committees. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  thai  are  uptsu  lu  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS/ACNW  staff 
member  named  below  five  days  prior  to 
the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  consultants  who  may  be  present, 
may  exchange  preliminary  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  these  matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  niUng  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  Senior 
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Prognin  Analyst,  Roxanne  Siunmera 
(telephone  301/415-7371)  between  7:45 
a.m.  and  4:30  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
uiged  to  contact  the  above-named 
individual  one  to  two  woiidng  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  propfMed 
agenda,  etc,  that  may  have  occurred. 

Datsd:  February  28. 1996. 
fahaT.Larldm. 

ExBcutive  Dinctor.  ACRS/ACNW. 
(FR  Doc.  90-5207  Filed  5-5-96: 6:45  am] 


0VEB8EAS  PfWATE  INVESTMENT 
CORPORATION 

Bowd  of  Dbvetort;  Sunshin*  Act 


;  AND  OATC:  Tuesday,  March  12. 
1996,  IKW  p.m.  (OPEN  Portion);  1:30 
p.m.  (CLOSED  Portion) 

PIACC:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
Yatk  Avenue,  N.W..  Washington.  D.C. 

STATUS:  Meeting  OPEN  to  the  Pubhc 
from  1:00  p.m.  to  1:30  p.m.;  Closed 
pordoD  will  commence  at  1:30  p.m. 
(approx) 

MATTERS  TO  BE  CONS»ERE0: 

1.  Pretident't  Report 

2.  New  Appointment 

3.  Approve]  of  December  12. 1995  Minutes 
(Open  Portion) 

4.  Meeting  schedule  tiirough  March,  1997 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Qosed  to  the  Public  1:30  p.m.) 

1.  Finance  Project  in  Brazil 

2.  Insurance  Project  in  Colombia 

3.  Finance  Project  in  Argentina 

4.  Insurance  Project  in  Brazil 

5.  Finance  Project  in  Paraguay 

6.  Insurance  Project  in  Morocco 

7.  Global  Investment  Fund 

8.  Investment  Fund  in  South  Asia 

9.  Investment  Fund  in  Latin  America 

10.  Investment  Fund  amendment  in  the  NIS 
and  Baltic  Sutes 

11.  Pending  Major  Projects 

12.  Approval  of  December  12. 1996  Minutes 
(Qoeed  Portion) 

CONTACT  PERSON  FOR  MFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
33&-8438. 

OPKCoiTMnite  Secretary. 

IFR  Doc  96-5422  Filad  3  4  06;  2:07  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-^791;  811-3961] 

John  Hancock  Capital  Growth  Fund; 
Notice  of  Application 

February  28,  1996. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act'O. 

APPLICANT:  John  Hancock  Capital 
Growth  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
riLJNQ  DATE:  The  application  was  filed 
on  January  5, 1996  and  amended  on 
February  26, 1996. 

HEARiNQ  OR  NOTIFICATION  OF  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  Mrith  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  25, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  N.W..  Washington.  D.C.  20549. 
Applicant,  101  Huntington  Avenue, 
Boston,  Massachusetts  02199-7603. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pal,  Staff  Attorney,  at  (202) 
942-0574,  or  Alison  E.  Baur,  Brandi 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company.  On 
February  3, 1984,  applicant  filed  a 
registration  statement  imder  the  name 
Criterion  Technology  Fund.  Inc.,  a 
Texas  corporation,  pursuant  to  section 
8(b)  of  the  Act.  AppUcant  reorganized  as 
a  Massachusetts  btisiness  trust  on 


December  17, 1984,  and  registered  an 
indefinite  ntunber  of  shares  imder  the 
Securities  Act  of  1933  on  December  31, 

1984.  The  registration  statement  was 
declared  effective  on  September  26, 

1985,  and  applicant's  initial  public 
ofiiering  commenced  thereafter. 
Applicant  imderwent  several  name 
changes,  and  as  of  December  22, 1994, 
was  blown  as  the  Transamerica  Capital 
Growth  Fund.  On  December  22, 1994, 
The  Berkeley  Financial  Group,  a  John 
Hancock  subsidiary,  acquired  the 
Transamerica  group  of  hmds  and 
applicant  became  known  as  the  John 
Hancock  Capital  Growth  Fund. 

2.  On  May  16, 1995,  applicant's  Board 
of  Trustees  ("Trustees"),  including  a 
majority  of  Trustees  who  were  not 
interested  persons  of  applicant, 
approved  an  agreement  and  plan  of 
reorganization  (the  "Agreement"),  and 
recommended  that  applicant's 

,  shareholders  approve  the  Agreement. 
Under  the  Agreement,  applicant  would 
transfisr  all  of  its  assets  and  Uabilities  to  ^ 
John  Hancock  Growth  Fund  ("Growth 
Fund"),  a  portfoUo  of  John  Hancock 
Capital  Series,  for  shares  of  Growth 
Fund.  Pursuant  to  rule  17a-8  of  the  Act, 
appUcant's  Trustees  found  that 
participation  in  the  reorganization  was 
in  the  best  interest  of  applicant  and  that 
the  interests  of  applicant's  existing 
shareholders  would  not  be  diluted.  > 
Proxy  materials  were  filed  with  the  SEC 
and  were  distributed  to  shareholders  on 
July  21, 1995.  A  meeting  held  on 
September  8, 1995,  applicant's 
shareholders  approved  the  Agreement. 

3.  Pursuant  to  the  Agreement,  on 
September  15, 1995,  applicant 
transferred  all  of  its  assets  and  liabiUties 
to  Growth  Fund  in  exchange  for  shares 
of  Growth  Fund.  Immediately  thereafter, 
applicant  distributed  the  shares  of 
Growth  Ftmd  to  applicant's 
shareholders  in  complete  Uquidation. 
Upon  completion  of  the  reorganization, 
each  shareholder  of  applicant  owned 
shares  of  Growth  Fimd  with  the  same 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization. 

4.  Applicant  and  Growth  Fimd  each 
asstuned  its  own  expenses  in 
connection  with  the  reorganization.  No 
brokerage  commissions  were  incurred  in 
connection  with  the  reorganization. 


>  Ahhough  purcbasM  and  sales  between  affiliated 
parsons  generally  an  proUbitad  by  taction  17(a)  of 
the  Act,  rule  17»-B  providea  an  exemption  for 
certain  puichaaet  and  sales  among  invwtmant 
companies  that  an  affiUaM  persons  of  one  another 
solely  by  raason  of  having  a  common  investment 
adviser,  coaunon  diractors,  and/or  common 
officers.  AppUcant  and  John  Hancock  Capital  Series 
may  deemed  to  be  affiliated  persons  of  each  other 
by  reason  of  having  a  oammon  investment  adviser, 
common  diiectota.  and/or  common  officwa. 


5.  At  the  time  of  the  appUcation, 
applicant  had  no  shareholders,  assets,  or 
liabiUties.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  enga^,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Applicant  was  terminated  as  a 
business  trust  imder  the  laws  of 
Massachusetts  as  of  September  15, 1995. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  96-5157  Filed  3-5-96;  8:45  am] 
BILLINQ  COOG  a01»41-M 


pnveatment  Company  Act  Relaata  No. 
21793;  811-3240] 

Lexington  Short^lntannediata 
Government  Securities  Fund,  Inc.; 
Notice  of  Application 

February  29, 1996. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 
APPLICANT:  Lexington  Short- 
Intermediate  Government  Securities 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPLICATION:  Applicant       ' 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  January  31, 1996. 
HEARINO  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
March  26, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Strdet,  N.W.,  Washington,  D.C.  20549. 
Applicants.  Paric  80  West,  Plaza  Two, 
Saddle  Brook,  New  Jersey  07662. 
FOR  FURTHER  INFORMATION  CONTACT:  ^ 
Diane  L.  Titus,  Paralegal  Specialist,  at 


(202)  942-0584,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  an  open-end 
management  investment  company,  is 
organized  as  a  corporation  under  the 
laws  of  Maryland.  On  August  19, 1981, 
applicant  registered  imder  the  Act  and 
filed  a  registration  statement  under  the 
Securities  Act  of  1933.  Applicant's 
registration  statement  was  declared 
effective  on  October  19, 1981  and  the 
initial  public  offering  of  its  shares 
commenced  on  or  about  that  date. 

2.  On  September  12, 1995,  applicant's 
board  of  directors  adopted  a  plan  of 
complete  liquidation  and  termination 
(the  "Plan").  Prior  to  the  meeting, 
Lexington  Management  Corporation  (the 
"Adviser")  advised  the  directors  that 
continued  operation  was  not 
economically  feasible  for  the  Adviser  or 
applicant's  shareholders.  On  September 
20, 1995,  applicant  filed  proxy  materials 
with  the  SEC,  and.  on  October  2. 1995. 
applicant  distributed  the  proxy 
materials  to  shareholders.  On  November 
1. 1995.  applicant's  shareholders 
approved  the  Plan.  On  December  6. 
1995.  applicant  distributed  $2,878,850 
in  cash  to  its  shareholders,  which 
amount  represented  the  cash  value  of 
appUcant's  portfolio  and  the  net 
proceeds  received  from  the  liqviidation 
of  the  remaining  portfolio  of  applicant. 
Each  shareholder  received  his  or  her 
proportionate  interest  based  on  the  net 
asset  value. 

3.  Applicant  retained  $15,789  to  cover 
outstanding  liabilities  associated  with 
the  liquidation.  These  liabilities  are 
estimated  to  be  approximately  $15,789. 
Any  costs  in  excess  of  this  amount  will 
be  borne  by  the  Adviser. 

4.  AppUcant  has  no  shareholdera.  At 
the  time  of  fiUng  the  appUcation. 
appUcant's  only  debts  consisted  of  the 
above-mentioned  UabiUties.  Applicant 
is  not  a  party  to  any  Utigation  or 
administrative  proceeding. 

5.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

6.  AppUcant  intends  to  file  for 
dissolution,  in  accordance  with  the  laws 
of  Maryland  after  the  SEC  has  issued  an 
order. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
'  Deputy  Secretary. 
(FR  Doc.  96-5218  Filed  3-5-96;  8:45  am) 
BtUJNQ  COM  a010-01-Mi 

[Rel.  No.  IC-21792;  812-100iq 

McDonald  &  Company  Securities.  Inc., 
et  a!.;  Temporary  Order 

February  29, 1996. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Temporary  Order  and  Notice  of 

Application  for  Permanent  Exemption 

under  the  Investment  Company  Act  of 

1940  (the  "Act"). 

APPLICANT:  McDonald  &  Company 
Securities,  Inc.  ("McDonald"). 
RELEVANT  ACT  SECTIONS:  Permanent 
order  requested,  and  temporary  order 
issued,  under  section  9(c)  granting  an 
exemption  from  section  9(a). 
SUMMARY:  McDonald  has  received  a 
temporary  order  for  sixty  days,  and  has 
requested  a  permanent  order  exemption 
it  from  the  prohibitions  of  section  9(a). 
solely  with  respect  to  its  conviction  on 
a  misdemeanor  charge  entered  by  the 
Common  Pleas  Court  of  Franklin 
Coimty,  Ohio,  on  February  29,  1996. 
Pending  the  SEC's  action  on  the  request 
for  the  permanent  order,  McDonald  has 
requested  an  additional  temporary 
order. 

FILING  DATE:  The  appUcation  was  filed 
on  February  29.  1996. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  (30 
days  following  publication  in  the 
federal  registrar]  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  noUfication  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
AppUcant,  800  Superior  Avenue, 
Cleveland,  Ohio  44114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A  Robertson. 
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Bnnch  C3iief.  at  (202)  942-0572.  or 
Robert  A.  Robertson.  Bnnch  Qiief,  at 
(202)  942-05M  (Division  of  Investment 
Management,  Office  of  Investment 
Compeny  Regulation). 
aUPPUMBfrART  MFOfMATKM:  The 
iDlkiwing  is  a  summary  of  the 
appUcalion.  Hm  complete  application 
may  be  obtained  for  a  fise  at  the  SEC's 
Public  Refccenoa  Branch. 


UM  I 


1.  McDonald  is  registered  as  a  broker- 
dealer  and  an  investment  adviser. 
McDonald  serves  as  underwriter  and, 
duough  its  Gradison  Divisiun.  as 
investment  adviser  to  four  open*end 
series  investment  companies  (the 
"Funds").  The  Gradison  Divisicm  is  not 
organized  as  a  separate  legal  entity.  The 
Funds  consist  of  eight  series  with  total 
Meets  of  approximately  $2  billion  and 
604)00  sharriiolder  accounts  as  of 
Deoemhwr  31, 1995. 

2.  On  February  29. 1996,  McDonald 
pled  no  contest  to  a  fourth  degree 
misdemeenor  charge  under  the  laws  of 
the  state  of  (Xiio  in  the  Common  Pleas 
Court  of  Franklin  Coimty,  Ohio,  (Docket 
No.  96CF  02-1274)  and  was  fined 
$2,000  (the  "Conviction").  McDonald 
was  found  to  have  violated  section 
101.71(e)  of  the  Ohio  Revised  Cdde 
("ORG")  by  failing  to  report  its 
expenditures  accurately  to  state 
l^ialators  during  the  period  of  May 
through  August  of  1993. 

3.  Section  101.73  of  the  ORC  requires 
a  "statement  of  expenditures"  to  be  filed 
with  the  Ohio  Joint  Legislative  Ethics 
Committee  by  any  employer  of  a 
legislative  agent  or  the  agent  who  makes 
certain  expenditures  to  the  Ohio 
legislators  or  their  staff.  This  report 
must  include  the  amount  of  the 
expooditures.  Section  101.71(C) 
provides  that  no  person  shall  fail  to  file 
a  statement  required  to  be  filed  pursuant 
to  section  101.73.  Section  101.99  of  the 
ORC  states  that  fisilure  to  satisfy  this 
duty  is  a  fourth  degree  misdemeanor. 

4.  McDonald  was  found  to  have  failed 
to  report  its  expenditures  accurately  as 
required  pxirsuant  to  section  101.73.  The 
expenditures  in  question  totaled  $9,540. 
AU  but  $40  of  these  expenditures 
represented  payments  of  honoraria  to 
legislators  for  agreeing  to  attend  a 
McDonald  sponsored  seminar  on  two 
successive  days.  Payments  of  honoraria 
were  legally  permissible  under  Ohio  law 
at  that  time.  The  seminar  at  issue  was 
attended  only  by  McDonald  employees 
and  government  affairs  consiiltants 
acting  as  McDonald  agents.  The  piirpose 
of  the  seminar  was  to  educate  McDonald 
employees  on  current  matters  pending 
before  the  Ohio  General  Assembly.  No 


speatic  legislation  materially  affecting 
McDonald  was  discussed  at  the  seminar. 

Applicant's  Legal  Analysis 

1.  Section  9(a)  of  the  Act  disqualifies, 
among  others,  any  person  or  company 
from  serving  or  acting  in  the  capacity  of 
investment  adviser  or  principal 
underwriter  for  any  registered  open-end 
company,  if  such  person,  or  an  affiliated 
person  of  such  person,  within  ten  years 
has  been  convicted  of  any  felony  or 
misdemeanor  involving  the  purchase  or 
sale  of  any  security  or  arising  out  of 
such  person's  conduct  as,  among  other 
things,  an  underwriter,  a  broker,  or  a 
dealer. 

2.  If  the  conduct  that  led  to  the 
Conviction  is  deemed  to  arise  out  of 
McDonald's  conduct  as  a  underwriter, 
broker,  or  dealer,  the  prohibitions  in 
section  9(a)  would  apply  to  McDonald 
as  a  result  of  the  Conviction.  In 
addition,  the  section  9(a)  prohibitions 
would  apply  to  any  company  which  is 
an  affiliated  person  of  McDonald. 

3.  Section  9(c)  of  the  Act  provides 
that,  upon  application,  the  SEC  shall 
grant  an  exemption  from  the  provisions 
of  section  9(a),  either  unconditionally  or 
on  appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
the  prohibitions  of  section  9(a).  as 
applied  to  the  applicant,  are  imduly  or  * 
disproportionately  severe,  or  the 
conduct  of  such  person  has  been  such 
as  to  not  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  the  application. 

4.  McDonald  requests  a  permanent 
order  exempting  it  from  the 
disqualification  provisions  of  section 
9(a)  solely  with  respect  to  the 
Conviction,  and  a  temporary  order 
exempting  it  from  section  9(a)  pending 
the  SEC's  determination  with  respect  to 
the  permanent  order.  Applicant 
imderstands  that  the  SEC's  Division  of 
investment  Management  (the 
"Division")  only  has  the  delegated 
authority  to  issue  a  temporary  order  for 
a  period  not  to  exceed  sixty  days.  17 
C.F.R.  200.30-5(a)(7).  Accordingly, 
applicant  requests  that  the  Division, 
under  its  delegated  authority,  issue  a 
temporary  order  for  sixty  days.  If  the 
SEC  has  not  made  a  final  determination 
with  respect  to  the  permanent  order 
within  the  sixty  day  time  period, 
applicant  further  requests  that  the  SEC 
issue  an  additional  temporary  order  to 
remain  in  effect  until  it  makes  a  final 
determination  concerning  the 
permanent  order.  McDonald  requests 
that  the  requested  relief  extend  to  all 
entities  that  may  become  affiliated 
persons  (as  that  term  is  defined  in 
section  2(a)(3)  of  the  Act)  of  McDonald 
in  the  future.  No  affiliated  person  of 


McDonald  currently  requires  such  relief 
or  currently  intends  to  rely  upon  the 
requested  relief. 

5.  McDonald  believes  that  the 
prohibitions  of  section  9(a)  in 
connection  with  the  Conviction  would 
be  unduly  or  disproportionately  severe 
and  its  conduct  is  not  such  as  to  make 
it  against  the  public  interest  or 
protection  of  investors  for  the  SEC  to 
grant  the  requested  relief  for  the 
following  reasons: 

a.  The  ORC  provisions  which  form  the 
basis  of  the  Conviction  apply  to  any 
person  or  organization  required  to 
register  as  an  employer  of  a  legislative 
agent.  These  are  statutes  of  general 
applicability  and  none  of  these 
provisions  relate  solely  to  imderwriters, 
brokers,  or  dealers. 

b.  The  matters  giving  rise  to  the 
Conviction  are  unrelated  to  any  of 
McDonald's  activities  regrading 
registered  investment  companies, 
iitcluding  its  position  as  principal 
imderwriter  and  investment  adviser  to 
the  Funds. 

c.  Upon  learning  that  a  report  had  not 
been  filed  accurately.  McDonald  took 
remedial  actions,  including  the 
following:  (i)  it  filed  an  amended  report 
which  accurately  reported  the  . 
expenditures  which  had  been  made,  (ii) 
it  reassigned  direct  responsibill.ty  for 
filing  these  reports  to  a  senior 
management  official  who  has  overall 
responsibility  for  McDonald's  financial 
reporting  obUgations.  and  (iii)  it 
established  a  procedure  for  the  prior 
review  of  all  such  filings. 

d.  McDonald  has  never  previously 
filed  an  application  for  relief  pursuant 
to  section  9(c)  and  is  not  currently 
subject  to  any  other  judgment  or  order 
that  would  disqualify  it  under  section 
9(a),  besides  the  Conviction  described 
herein. 

e.  A  denial  of  the  requested  orders 
would  adversely  affect  the  Funds  and 
their  shareholders.  The  Funds  and  their 
shareholders  would  incur  additional 
costs  and  possible  disruption  of  service 
if  the  Funds  were  required  to  retain  one 
or  more  new  principal  imderwriters  and 
investment  advisers  and  to  seek  related 
approvals  of  their  boards  of  trustees  and 
shareholders. 

f.  In  addition,  McDonald  states  that 
granting  a  sixty  day  temporary 
exemption  would  protect  the  interests  of 
the  Funds  by  allowing  time  for  the 
orderly  consideration  of  the  application 
for  permanent  relief  by  the  SEC.         • 

g.  If  the  requested  exemption  is  not 
granted,  section  9(a)  would  have  an 
imi^y  and  disproportionately  severe 
imiMCt  on  McDonidd.  The  imposition  of 
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these  prohibitions  would  prohibit 
McDonald  fivm  acting  as  the  principal 
imderwriter  or  investment  adviser  for 
the  Funds  and  other  registered  open-end 
investment  companies  in  the  future. 
McDonald  states  that  acting  in  these 
capacities  for  the  Funds  is  an  integral 
part  of  McDonald's  business  as  a  full- 
service  brokerage  firm.  McDonald  states 
that  it  would  lose  substantial  revenue  if 
it  were  prohibited  from  conducting  this 
business. 

Applicant's  Condition 

Applicant  agrees  that  the  following 
condition  may  be  imposed  in  any  order 
of  the  SEC  granting  relief: 

Any  temporary  exemption  issued 
pursuant  to  this  application  shall  be 
without  prejudice  to,  and  shall  not  limit 
the  SEC's  rights  in  any  manner  with 
respect  to.  any  SEC  investigation  of,  oi 
administrative  proceedings  involving  or 
against,  applicant,  including  without 
limitation,  the  consideration  by  the  SEC 
of  the  application  for  a  permanent 
exemption  from  section  9(a)  of  the  Act 
requested  pursuant  to  this  appUcation 
or  the  revocation  or  removal  of  any 
temporary  exemptions  granted  under 
the  Act  in  connection  with  this 
application. 

Temporary  Order 

The  Division  has  considered  the 
matter  and,  without  necessarily  agreeing 
with  all  of  the  facts  represented  or  all  of 
the  arguments  asserted  by  applicant, 
finds,  in  accordance  with  17  CFR 
200.3O-5(a)(7),  that  it  appeare  tiiat  (i) 
the  prohibitions  of  section  9(a),  as 
applied  to  applicant,  may  be  unduly  or 
disproportionately  severe,  (ii) 
applicant's  conduct  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  protection  of  investors  to  grant  the 
temporary  exemption,  and  (Ui)  granting 
the  temporary  exemption  would  protect 
the  interests  of  the  Investment 
companies  being  served  by  applicant  by 
allowing  time  for  the  orderly 
consideration  of  the  application  for 
permanent  relief. 

Accordingly,  it  is  hereby  ordered, 
under  section  9(c),  that  applicant  is 
granted  a  temporary  exemption  for  sixty 
days  from  the  provisions  of  section  9(a), 
effective  forthwith,  solely  with  respect 
to  the  Conviction,  subject  to  the 
condition  in  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigirat  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc  96-5217  Filed  3-5-46;  8:45  am] 
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(Retease  No.  34-38906;  FHa  No.  265-19) 
ponsumer  Affairs  Advisory  Commitlse 

AQENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  the  Renewal  of  the 

Securities  and  Ex^aage  Commission 

Consumer  Affairs  Advisory  Committee. 

SUMMARY:  The  Chairman  of  the 
Commission,  with  the  concurrence  of 
the  other  members  of  the  Commission, 
has  renewed  the  Securities  and 
Exchange  Commission's  Consumer 
Affiairs  Advisory  Committee 
("Committee").  The  Committee  will 
advise  the  Commission  on  the  interests 
and  concerns  of  individual  investors  in 
the  securities  market. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  265-19.  Conunents 
should  be  submitted  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  M.  Gottsegen,  Coimsel  to  the 
Director,  Office  of  Lovestor  Education 
and  Assistance,  at  (202)  942-7040; 
Securities  and  Exchange  Commission, 
450  Fifth  Stiwt,  N.W.,  Washington.  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  Securities  and 
Exchange  Commission  has  directed 
publication  of  this  notice  that  Chairman 
Arthur  Levitt,  with  the  concurrence  of 
the  other  member  of  the  Commission, 
has  renewed  the  "Seciirities  and 
Exchange  Commission  Consumer 
Affairs  Advisory  Committee."  Chairman 
Levitt  certifies  tiiat  he  has  determined 
that  the  renewal  of  the  Conmiittee  is 
necessary  and  in  the  public  interest. 

The  Committee's  charter  directs  the 
Committee  to  (1)  advise  the  Commission 
on  the  interests  and  concerns  of 
consumers  and  individual  investors 
who  participate,  directly  or  indirectly, 
in  the  U.S.  securities  markets,  and  (2)  to 
advise  the  Commission  on  how  the 
Commission's  existing  and  proposed 
rules  and  programs  could  be  improved 
to  provide  better  disclosure  and 
protection  to  individual  consumers  and 
investors. 

The  Committee  members  represent 
the  varied  interests  affected  by  the  range 
of  issues  being  considered.  The 
Committee's  membership  includes 
persons  who  represent  investors, 
issuers,  market  participants, 
independent  public  accountants, 
regulators  and  the  public  at  large.  The 
Committee's  members  represent  a 


variety  of  viewpoints  and  have  varying 
experience,  and  the  Committee  is 
balanced  in  terms  of  points  of  view, 
backgrounds  and  tasks.  The  Chairman  of 
the  Committee  is  Chairman  Levitt. 
The  Conmiittee  will  conduct  its 
operations  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  duties  of  the 
Committee  are  solely  advisory. 
Determinations  of  action  to  be  taken  and 
policy  to  be  expressed  with  respect  to 
matters  upon  which  the  Advisory 
Conmiittee  provides  advice  or 
recommendations  shall  be  made  Solely 
by  the  Commission.  The  Committee  will 
meet  at  such  intervals  as  are  necessary 
to  carry  out  its  functions.  The  Securities 
and  Exchange  Commission  will  provide 
necessary  support  services  to  the 
Committee. 

The  Committee  wrill  terminate  on 
February  18, 1998  unless  its  charter  is 
renewed  for  a  further  period  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  The  Committee  will 
also  terminate  on  February  18. 1998  if 
the  Chairman,  with  the  concurrence  of 
the  other  members  of  the  Commission, 
determine  that  continuance  of  the 
Committee  is  no  longer  in  the  public 
interest. 

Concurrent  with  publication  of  this 
notice  in  the  Federal  Register,  a  copy  of 
the  charter  of  the  Committee  will  be 
filed  with  the  Chairman  of  the 
Commission,  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs 
and  the  House  Committee  on 
Commerce.  A  copy  of  the  charter  will 
also  be  furnished  to  the  Library  of 
Congress  and  placed  in  the 
Commission's  Public  Reference  Room 
for  pubUc  inspection. 

Dated:  February  29. 1996. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  96-5158  Filed  3-5-96;  8.45  ami 
aiLUNG  CODE  801»-01-« 


[Release  NO.  34-36905;  File  No.  SR-CSE- 
96-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effecth^eness 
of  Proposed  Rule  Change  by  The 
Cincinnati  Stock  Exchange  Relating  To 
Including  Within  the  Exchange'a  Minor 
Rule  Plan  Rule  4.1  Which  Deals  With 
the  Maintenance  of  Records 

February  28, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Secretary  Exchange  Act  of  1934 
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TAct"),*  notice  is  hereby  given  that  on 
Fibraary  ff.  1996  The  Cincinnati  Stock 
Exchange  ("CSE"  or  "Exchange")  filed 
with  the  Secuiitief  and  Exchange 
Connniedon  ("Comniisaion")  the 
propoeed  rule  change  as  described  in 
hma»  I,  n.  and  in  below,  which  items 
have  been  prepared  by  the  self- 
ragul^ory  organization.  On  February  27. 
1996,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
changs  to  the  Commission.'  The 
Commiasioa  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
dumgs  from  interested  persons. 

L  Sdf-lagiilaloffy  Oi^ganiaatton's 

I  of  the  Tanas  of  Sobatance  of 


The  Exchange  hereby  corrects  and 
amends  Rule  8.14  regarding  the 
imposition  of  fines  for  minor  violations. 

n.  SaiMtagnlatary  Organization's 
I  of  the  Paipose  of,  and 
>  BaeiB  fisr,  Um  Propoeed  Rule 


In  its  filing  with  the  Commission,  the 
seU-regulatory  organization  included 
statements  concerning  the  piirpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  theee  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-repilatory  organization  has 
prepared  summaries,  set  forth  in 
Secttons  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Seif-Regala^ry  Organization's 
Statament  of  the  Purpose  of,  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  8.14  '  authorizes  the  Exchange, 
in  lieu  of  commencing  a  disciplinary 
proceeding  before  a  hearing  panel,  to 
impose  a  fine  not  to  exceed  $2,500,  on 
any  member,  member  organization,  or 
registered  or  non-rsgistered  employee  of 


a  member  organization  for  a  minor 
violation  of  certain  specified  Exchange 
Rules.* 

The  purpose  of  the  Riile  8.14 
procedure  is  to  improve  the  Exchange's 
ability  to  efficiently  meet  its  statutory 
enforcement  responsibilities  by 
establishing  a  program  for  the 
imposition  of  fines  for  minor  violations 
of  Exchange  Rules  and  by  designating 
certain  specified  Rule  violations  as 
minor  Rule  violations.'  In  File  No.  SR-* 
CSE-88-1 ",  which  initially  set  forth  the 
provisions  and  procedures  of  Rule  8.14, 
the  Exchange  indicated  that  it  woidd 
periodically  prepare  and  announce  to  its 
members  and  member  organizations  a 
revised  list  of  Exchange  Rules  for 
violation  of  which  the  Exchange  may 
impose  fines  pursuant  to  Rule  8.14,  as 
well  as  the  fines  that  may  be  imposed 
for  such  violation. 

The  purpose  of  the  proposed  Rule 
change  is  to  add  Exchange  Rule  4.1  ^  to, 
and  correct,  Exchange  Rule  8.14.  Due  to 
a  typographical  error.  Exchange  Rule 
8.14.  which  includes  a  list  of  Rules  to 
which  the  minor  rule  plan  applies, 
referenced  Rule  4.1  instead  of  Rule  4.2, 
which  was  added  to  the  Exchange's 
minor  rule  plan  in  1990."  At  this  time, 
the  Exchange  is  correcting  this  reference 
and  adding  Rule  4.1,  which  relates  to 
the  maintenance  of  books  and  records, 
to  such  list.  As  a  result,  the  list  of  Rules 
to  which  the  minor  rule  plan  applies 
will  now  reference  both  Rules  4.1  and 
4.2 

2.  Statutory  Basis 

The  Proposed  rule  change  is 
consistent  with  Section  6(b)(6)  of  the 


UMI 


>15U.S.C7ai(bMl). 

*  Anwndmeiit  No.  1  canwtMl  the  CSE**  filing  to 
nhnocM  Saction  6(bKe)  of  Um  Act  ratbar  than 
SkUoo  e(bMS)  tharaof  m  tba  sututory  basis  for  the 
propoaaL  Amamiiaant  Na  1  also  radasignatad  the 
piopcaad  tula  chaoga  as  a  "noDGontiavanial"  filing 
nadm  SacOoa  19(bX3XA)  and  Rule  lQb^(a](6) 
tbannadar.  See  Latter  dated  February  27. 1OT6. 
torn  9ebmt  Ackemaiin.  Vice  President  Regulatory 
Sarrica.  CSB,  to  Glen  Bairentine,  Senior  Counsel/ 
TamLaMiar.SEC 

*Riilra.l4  was  approved  by  the  Commission  on 
«^*»..ii  1,  IMS.  See  Securities  Exchange  Act 
Riliaii  No.  28053  (September  1. 1988).  S3  FR 
34851  (Saptambar  8.  IMS)  (order  approving  File 
No.  SR-CSE-88-1).  A  subeequent  addition  of  a  rule 
to  the  Rule  8.14  Violations  List  was  made  in 
Sacurltlaa  Bxrhanga  Act  Release  No.  27609  Oanuary 
11. 1980).  55  FR  1758  Qanuary  IS.  1990)  (ordering 
ippravii^  File  Na  ainCSE-89-«0. 


*  CSE  Rule  8.14.  entitled  Imposition  of  Fines  for 
Minor  Violation(s]  of  Rules,  contains  a  list  of  minor 
rule  violations  as  to  which  the  Exchange  may 
impose  such  fines.  Although  the  CSE's  Board  of 
Trustees  makes  the  initial  determination  of  whether 
a  CSE  rule  violation  is  "minor"  for  purposes  of  CSE 
Rule  8.14,  this  determination  is  subject  to 
Commission  approval  pursuant  to  Section  19(d)(1) 
of  the  Act  and  paragraph  (c)(2)  of  Rule  19d-l  under 
the  Act  See  Release  No.  26053  n.5,  supra  note  2. 

»/d. 

•U. 

'  CSE  Rule  4.1  provides  that  "each  member  shall 
make  and  keep  books,  accounts,  records, 
memoranda  and  correspondence  in  conformity  with 
Section  17  of  the  Act  and  the  rules  thereunder,  with 
all  other  applicable  laws  and  the  rules,  regulations 
and  statements  of  policy  promulgated  thereunder, 
and  with  Exchange  Rules." 

■CSE  Rule  4.2  provides  that  "every  member  shall 
furnish  to  the  Exchange,  upon  request  and  in  a  time 
and  manner  required  by  the  Exchange,  current 
copies  of  any  financial  information  filed  with  the 
Ccinmission,  as  well  as  any  records,  files  or 
financial  information  pertaining  to  tranaactioiu 
executed  on  or  through  the  Exchange.  Further,  the 
Exchange  shall  be  allowed  access,  at  any  time,  to 
the  books  and  records  of  the  member  in  order  to 
obtain  or  verify  information  related  to  transactioiu 
executed  on  or  through  the  Exchange  or  activities 
relating  to  the  Exchange."  See  Release  No.  34- 
27609.  supni  note  3. 


Act*  in  that  it  will  provide  a  procedure 
whereby  member  organizations  can  be 
"appropriately  disciplined"  in  those 
instances  whoi  a  rule  violation  is  minor 
in  nature,  but  a  sanction  more  serious 
than  a  warning  or  cauticmary  letter  is 
appropriate.  The  rule  change  provides  a 
fair  procedure  for  imposing  such 
sanctions,  in  accordance  with  the 
requirements  of  Sections  6(b)(7)  and 
6(d)(1)  of  the  Act." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  from 
Mimbers,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effsctiveneaa  of  the 
Pn^KMed  Rule  Change  and  Timing  for 
Commiaaion  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  February  8, 1996,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  rule  change 
at  least  five  business  days  prior  to  the 
filing  date,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act^i  and  subparagraph  (e)(6)  of  Rule 
19b-4  thereunder.!* 

At  any  time  within  60  days  of  the 
filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public    . 
interest,  for  the  protection  of  investors 
or  otherwise  in  fiutherance  of  the 
pmposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 


•lSU.S.C78(b)(e). 

"15  U.S.C  78f(b)(7)  and  78f(dMl). 

"15U.S.C78s(b)(3)(A). 

"17CFR240.19b-4. 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  The  Cincinnati  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CSE-96-02  and  should  be 
submitted  by  March  27, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-5154  Filed  3-5-96;  8:45  am] 
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[Release  No.  34-36901 ;  File  No.  SR-DQOC- 
96-02]] 

Self  Regulatory  Organlzationa;  Delta 
Government  Optlona  Corp.;  Notice  of 
Filing  and  Immediate  Effectivenesa  of 
a  Propoaed  Rule  Change  Relating  to 
the  Addition  of  Euro  Brokera  Maxcor 
Inc.  aa  an  Intardealer  Broker  for  Delta 
Qovemmant  Optiona  Corp-'a 
Rapurchaaa  Agreement  Clearanca 
System 

February  28. 1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^.  notice  is  hereby  given  that  on 
January  30. 1996.  Delta  Government 
Options  Corp.  ("DGOC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  items  have  been 
prepared  primarily  by  DGOC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Role  Change 

The  purpose  of  the  proposed  rule 
change  is  to  accommodate  Euro  Brokers 
Maxcor  Inc.  ("Euro  Brokers")  as  an 
intardealer  broker  in  DGOC's  over-the- 
counter  clearance  and  settlement  system 


for  U.S.  Treasiuy  repurchase  agreement 
("repo")  transactions. 

n.  Self-Regulatory  Organizaticm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DGOC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  DGOC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  System  clears  repo  agreements 
that  have  been  agreed  to  through  the 
facilities  of  interdealer  brokers  that  have 
been  specially  authorized  by  DGOC 
("Authorized  Brokers")  to  offer  their 
services  to  DGOC  participants.^ 
Currently.  Liberty  Brokerage.  Inc.  and 
RMJ  Special  Brokerage  Inc.  are 
Authorized  Brokers.  The  purpose  of  the 
proposed  rule  change  is  to 
accommodate  Euro  Brokers  as  an 
Authorized  Broker  in  DGOC's  clearance 
and  settlement  system  for  repo  trades. 

The  proposed  rule  change  will 
facilitate  the  prompt  and  acciirate 
clearance  and  settlement  of  securities 
transactions,  and  therefore,  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  specifically 
Section  17A  of  the  Act.  and  the  rules 
and  regulations  thereunder.'* 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DGOC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  Propose 
Rule  Cliange  Received  from  Membm, 
Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


»17CFR200.3O-3(a)(12). 
MS  U.S.C.  78s(b)(l)  (1988). 


'  The  Commission  has  modified  parts  of  these 
statements. 

'  For  a  complete  description  of  the  DGOC's  repo 
clearance  system,  see  Securities  Exchange  Act 
Release  No.  36367  (October  13,  1995),  60  FR  5409S. 

*  15  U.S.C.  78q-l  (1988). 


m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act*  and  Rule 
19b-4(e)(4),6  in  that  the  proposal  effects 
a  change  in  an  existing  service  of  a 
registered  clearing  agency  that  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible  and  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  the  clearing  agency  or 
persons  using  the  service.  At  any  time 
within  sixty  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  (Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwfse 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Dommission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
DGOC.  All  submissions  should  refer  to 
File  No.  SR-DGOC-96-02  and  should  be 
submitted  by  March  27, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  96-5150  Filed  3-5-96;  8:45  am] 
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I  oijwiiwiOHBi  ine 
DepQtIJbry  Tnmt  Compeny;  Noioe  of 


OMnotSMklnflto 
InMtl  PudNc 


OffMliiy 


Fafanaty  27, 1986. 

Puisuant  to  Section  19(b)(1)  of  the 
Secuzitiee  Exchange  Act  of  1934.^  notice 
is  heieby  given  that  on  January  2. 1996, 
The  Depositovy  Thist  Company  ("DTC") 
filed  with  the  Securities  and  Exdiange 
Commissian  ("Commission")  the 
proposed  rule  change  as  described  in 
Bams  I,  n,  snd  III  below,  which  items 
have  been  i»eparsd  primarily  by  DTC. 
On  January  31, 1996,  OTC  amended  the 
filing  to  clarify  the  proposed  rule 
diangss.'  The  Commission  is 
publishing  this  notice  to  solicit 
fi^imiiMwita  iwi  thw  prnpnMd  nilfl  changB 
fkom  interested  persons. 


of  Substance  of 


DTC  proposes  to  implement  an  Initial 
Public  Oftring  ("IPO")  Tracking 
System  that  wUl  allow  lead  managers 
(alsoraisned  to  as  managing 
undenvritars)  snd  syndicate  members  ' 
of  equity  underwritLigs  to  monitor 
"flipping"  *  of  new  issues  in  an 
automated  book-entry  envtronment 

^  Setf-Ugnlatavy  Oiganizatioo's 
A  of  dM  Pnrpoee  of,  and 
'  Beats  for,  ttM  Proposed  Role 


snd  (C)  below,  of  the  most  significsnt 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

DTC  is  proposing  to  implement  its 
IPO  Tracking  System  to  facilitate  the 
immobilizatian  of  newly  underwritten 
equity  securities  at  the  time  of  issuance 
and  to  establish  the  means  to  effectively 
track  IPOs  in  a  book-entry 
environment."  Currently,  many  IPOs  are 
distributed  entirely  in  physical, 
certificated  form  outside  the 
depositories  so  that  tracking  may  be 
accomplished  by  using  certificate 
numbers  to  monitor  the  movements  of 
the  securities.  This  form  of  tracking  is 
a  cumbersome  and  costly  process. 

Under  DTC's  proposed  rule  change, 
the  lead  manager  will  initiate  the  IPO 
Tracking  System  by  notifying  DTC  of  its 
election  to  track  an  issue  by  4:00  p.m. 
two  days  prior  to  the  closing  date.  On 
.the  closing  day  of  the  issue,  the 
underwriting  department  for  the  IPO 
will  place  the  outstanding  shares  in  the 
lead  manager's  IPO  control  account  at 
DTC.'  Allocation  of  these  shares  by  the 
lead  manager  will  depend  upon  the 
nature  of  the  ultimate  buyer. 

Institutional  Trade 

For  an  institutional  customer,  the  lead 
manager  will  move  the  shares  from  its 
IPO  control  accoimt  into  the  selUng 
group  broker-dealers'  IPO  accounts  at 
DTC  via  initial  distribution  deliver 


In  its  filing  with  the  Cconmission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  lor  the 
proposed  rule  change  and  discussed  any 
comments  it  rsoeived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 


MSU.&C7Si(bXl)(lB88). 

•MTttwindinn  from  RktuRi  B.  Hmaaa,  GanKil 
CowkML  OTC  to  CkiiitiM  Sibilk,  Senior  CoudmI. 
DtiirioB  d  »<■<»>  lUgutotion.  ConunlMton 
Ounsy  31. 1S9S). 

*Sjn£ta»  amrbm  m  *  ffoap  othtakm-dmkn 
that  if^m  to  pureiiaM  •  naw  Imim  of  wcuzitiM  bom 
■n  iaiur  nwMr  an  UMkrwiiting  agrMmanL  The 
iriUBt  inxip  i>  a  gnup  of  bnkar-daalan  that 
iiMchat  tha  naw  iaaoa  to  tba  public.  Sailing  group 
fankaf^kalaf*  may  pnichiaa  from  a  tyndicata 
"■—■*»  or  may  ba  a  tyndicata  mambar. 

^Flipping  occuia  whan  a  ayndicata't  laad 
BMi^W  ia  lappacting  tha  IPO  with  t  ttabilixation 
bid  OBlaDdad  to  kaap  tha  prioa  of  tba  iMue  from 
dRtppfaig  bakiw  ita  initial  otteing  prica),  and 
ttffwMf  that  bad  baan  diatributad  to  Invaaton  aia 
laaoid  bf  tboaa  Invaaion  back  to  tba  tyndicata.  Tha 
laad  iiiantgar  may  wiah  to  idantify  flipped 
banaactiaaa  to  thit  nndanrriting  concaationa  can 
ba  latoaaiad  from  tha  app(opri«ta  tyndicata 


UMI 


>  Tha  Cominiasiou  \mm  modified  tha  text  of  tha 
aummariaa  prapaiad  by  DTC 

*  Under  tha  rulaa  of  moat  national  tacuiitiet 
exchange*  and  tha  National  Attodation  of 
Securitiaa  Deelan  ("NASD"),  in  order  to  be  liatad 
for  trading  on  a  national  aecuritiea  exchange  or  to 
be  eligible  for  incluaion  in  Neadaq  iaaoara  mutt 
repretent  that  the  CUSIP  number  identifying  tlte 
tecuritiet  to  be  lifted  on  tuch  exchange  or  to  ba 
eligible  for  incluaion  in  Neadaq  bat  been  included 
in  tha  file  of  eligible  itanet  maintained  by  a 
aecuritiea  depoaitory  regittered  at  a  cleering  agancy 
under  Section  17A  of  the  Act  However,  prior  to  the 
availability  of  a  flipping  tracking  tyttem,  the 
managing  underwriter  may  delay  the  date  a  lecurity 
i*  deemed  depoaitory  eligil>le  for  up  to  three 
month*  after  trading  bat  commenced  in  the  tecnrity 
Securltiet  Exchange  Act  Releate  No.  35706  Qune  1, 
1995).  60  FR  30909.  Typically,  tranaactiont  in 
depoaitory  eligible  aecuritiea  between  financial 
intermediariea  and  between  e  financial 
intermediary  and  a  cuttomer  %vith  delivery  venut 
peyment  privileget  mutt  be  tattled  by  book  entry. 
Securitiet  Exchuige  Act  Ralaeae  No.  32455  Qune 
11, 1993),  58  FR  33679. 

'  To  accommodate  IPOt  which  require  that  a 
portion  of  the  thaie*  be  dittributed  to  ibieign 
broken  at  tyndicata  membert,  the  initial 
dittribution  from  tha  primary  lead  manager  to  ita 
tecond  participant  account  (i.e.,  oO'ieporting 
relationahip)  at  DTC  or  to  another  co-managai't 
perticipant  account  {i.e.,  co-manager  relationahip) 
will  be  identified  by  the  leed  manager  uaing  a  naw 
reaton  code. 


orders  ("DOs"). "  The  lead  manager  and 
selling  group  may  then  distribute  the 
institutional  portion  of  the  initial 
distribution  to  agent  banks  or  prime 
brokers*  through  DTCs  Institutional 
Delivery  ("ID")  system  or  by  submitting 
a  DO  with  an  Id  agent  bank  identifier.  *<> 
The  DO  or  ID  confinn  will  contain  the 
Agent  Internal  Account  ("AIA")  niunber 
and  the  Broker  Internal  Account  ("BIA") 
number,*  ^  which  will  be  captured  in 
order  to  a^ropriately  poptuate  the  IPO 
database.  Ine  selling  group  member's 
participant  number  will  be  stored  in  the 
IPO  database  along  with  the  BIA 
number  to  hilly  identify  the  customer  to 
the  selling  group  member. 

Agent  banks  will  not  have  IPO  control 
accoimts;  therefore,  all  activity  into  and 
out  of  the  agent  banks'  fee  accoimts  vrill 
be  monitorod  to  keep  track  of  customer 
purchases  and  sales.  This  monitoring 
process  will  ensure  that  all  customer 
sales  are  properly  reported.  When  an  ID 
confirm  is  generated  for  a  sale  in  a 
tracked  issue,  DTC  will  validate  the  AIA 
number  on  the  confirm  against  the  AIA 
number  in  the  IPO  databue.  A  warning 
message  will  be  produced  on  the 
confirmation  and  on  the  affirmed 
confirmation  for  AIA  numbers  that  do 
not  match  AIA  niunbers  contained  in 
the  IPO  database.  Similarly,  settlement 
authorization  or  DO  processing  will  be 
prohibited  if  a'match  to  an  AIA  number 
in  the  IPO  dat^Mse  is  not  found,  i'  In 
order  to  settle  the  transaction,  the  agent 
bank  must  either  ad)ust  the  IPO 
database  using  the  IPO  Customer-Level 
Adjustment  fiyinction  or  submit  a  DO 
with  an  AIA  number  that  matches  the 
IPO  database. 

Unlike  agent  banks,  prime  brokers 
will  have  IPO  control  accounts  at  DTC 
Upon  receipt  of  an  initial  distribution 
transaction,  shares  will  be  moved  to  the 
prime  broker's  IPO  control  accoimt,  and 
the  IPO  datdMse  will  be  updated  with 
customer-level  detail  information  from 


•With  tracked  ittuee,  tha  laad  manager  mutt 
deliver  tharot  dliactly  into  tha  account  of  the 
btokar-daalar  that  will  either  bold  the  tharat  or 
tianaiar  tha  thaiat  to  a  cuttodian.  All  other  there 
movomanU  are  lagiatarad  at  flipa.  DTC  will  not 
know  if  a  receiving  btokar-daalar  it  a  tyndicata 
member  or  haa  purchaaad  tharat  through  e 
tyndicate  member. 

•  A  prima  broker  it  a  farokar-daalar  that  acu  at 
cuttodian  far  inttitutional  cuatoman  and  utaa 
DTCt  ID  tyttem  (acting  at  an  agent  benk). 

>"  Alternatively,  the  lead  manager  may  deliver 
directly  to  tha  cuttodian  of  tha  telling  group 
mambar't  inatitutimial  cliantt.  Thit  procaat  it 
rateiad  to  a*  directed  concataiont. 

"Tha  AIA  numbw  ia  tha  internal  number  uted 
by  the  cuttodian  U-a..  agant  bank  or  prime  broker) 
to  identify  the  inatitutional  client  Ttie  BIA  number 
ia  tha  intaraal  account  number  that  tha  telling 
group  btokar-daalar  utee  to  identify  the 
iattittttional  client. 

"At  a  reeult.  tba  trentaction  will  be  marked  aa 
aUL 


the  ID  trade  information.  The  IPO 
Tracking  System  will  automatically 
generate  releases  of  IPO  positions  to  the 
prime  broker's  free  accoimt  for  affirmed 
ID  trades  of  secondary  market 
transactions  when  the  AIA  number  on 
the  confirmation  matches  an  AIA 
number  contained  in  the  IPO  database. 
It  is  the  release  of  the  IPO  position  that 
results  in  a  report  of  a  flip. 

When  an  iiistitutional  customer  has 
positions  in  the  same  security 
purchased  in  both  an  IPO  and  in  the 
maricet,  the  system  will  use  the 
secondary  market  position  to  complete 
a  delivery  before  using  shares  received 
during  the  initial  distribution.  Also, 
when  a  customer  has  received  shares 
from  multiple  broker-dealers  and 
subsequenUy  sells  such  shares,  the 
system  will  assign  the  "flipped"  shares 
on  a  prorated  basis  among  the  selling 
group  members  servicing  that  customer. 

Retail  Trade 

For  a  retail  distribution,  the  lead 
manager  will  move  the  securities  bom 
its  IPO  control  account  to  the  IPO 
control  account  of  the  selling  group 
broker-dealer  for  the  retail  customer. 
Broker-dealers  may  populate  the  IPO 
database  with  their  own  aistomer-level 
detail  information  for  retail  accounts  by 
entering  "Add  Customer-Level  Detail" 
transactions  directly  into  the  IPO 
lYaddng  System  or  may  submit  daily 
formatted  trade  files.  Broker-dealers  will 
not  be  required  to  provide  customer 
level  det«dl.  Broker-dealers  also  may 
adjust  such  information  using  the  IPO 
Customer  Level  Adjustment  function. 

Upon  the  sale  of  a  position  that  was 
established  in  the  initial  distribution, 
the  selling  group  broJcer^ealer  will 
release  the  shares  from'its  IPO  control 
account  to  its  free  aocoimt  by  using  the 
IPO  release  capability  available  using 
DTC's  participant  terminal  system 
("PTS"),  computer-to-computer 
facilities  ("CCF"),  or  main  frame  dual 
host  ("MDH").  The  release  instructions 
will  include  number  of  shares,  trade 
date,  and  price.  If  the  broker-dealer  has 
previously  assigned  a  customer  internal 
account  number  to  the  IPO  shares,  the 
release  instructions  must  identify  such 
number  which  must  match  a  previously 
established  IPO  database  entry  or  the 
transaction  will  be  rejected.  Upon  DTC's 
acceptance  of  the  release  instructions, 
the  shares  wiU  move  from  the  broker- 
dealer's  IPO  control  account  to  the 
participant's  free  account  It  is  this 
movement  that  will  mark  the  activity  as 
a  flip.  All  deliveries  and  Continuous  Net 
Settlement  ("CNS")  short  positions  will 
be  satisfied  from  the  participant's  free 
account 


Correspondent  Relationships 

When  an  introducing  broker  is  acting 
as  a  selling  group  member  (i.e..  it  is  not 
a  DTC  participant),  its  shares  are  held 
by  its  designated  clearing  agent,  which 
may  be  a  broker-dealer  or  agent  bank. 
When  distributing  these  shares,  the  lead 
manager  identifies  the  transaction  as  a 
correspondent  delivery  by  entering  the 
Correspondent  Account  ("CA")  number 
on  the  DO."  The  IPO  Tracking  System 
will  capture  the  CA  number  fi^m  the 
delivery  to  the  clearing  agent.  The  CA 
number  will  be  stored  in  the  IPO 
database  with  the  clearing  agent's 
participant  number  to  fully  identify  a 
correspondent  [i.e.,  the  introducing 
broker)  as  a  selling  group  member. 
When  the  ultimate  purchaser  is  a  retail 
customer,  clearing  agents  may  enter 
customer-level  details  into  the  IPO 
database  on  behalf  of  correspondents. 
When  the  ultimate  purchaser  is  an 
institution,  clearing  agents  will  be  able 
to  use  the  ID  system  or  a  properly 
identified  1X3  to  deliver  shares  as  {>art 
of  the  initial  distribution  to  a  custodian. 
Subsequent  share  movements  for 
correspondents,  either  sales  or  accotmt 
transfers,  will  require  use  of  the  CA 
number  and  will  be  subject  to  the  same 
release  rules  that  apply  to  direct  DTC 
participants. 

Physical  Certificates 

DTC  will  not  accept  deposits  of 
physical  certificates  in  tracked  issues. 
Participants  may  request  a  physical 
certificate  throu^  a  withdrawal-by- 
transfer  ("WT")  request,  which  will  be 
processed  from  the  first  settlement  day 
of  the  issue.^*  DTC's  automated  WT 
system  will  be  modified  to  allow  input 
of  the  AIA,  CA,  and  ID  agent  bank 
numbers.  If  the  numbers  entered  do  not 
match  those  in  the  IPO  database,  the  WT 
will  be  rejected.  If  a  WT  request  exceeds 
the  position  in  the  agent  bank's  account, 
the  request  will  be  rejected  and  an  error 
message  will  be  generated.  For  agent 
banks,  the  IPO  Tracking  System  will 
process  WT  requests  first  using  shares 
which  were  not  part  of  the  initial 
distribution  and  then  shares  which  were 
part  of  the  initial  distribution  provided 
there  is  sufficient  position. 

For  shares  held  oy  broker-dealers,  the 
WT  request  must  contain  customer  level 
detail  information.  DTC  will  process 
WT  requests  using  shares  in  Uie  IPO 


'*The  CA  number  it  the  clearing  firm't  internal 
number  for  the  Lntroducii^  broker. 

>*A  WT  it  uted  when  participantt  need  to 
withdraw  phytical  ttock  or  regittered  bond 
certifiMtet  from  DTC  regitterMl  in  a  name  other 
than  DTCi  nominee  name.  Cede  k  Co.  DTC  penooitt 
peiticipantt  to  withdraw  tecuritiet  in  round  lott, 
odd  lott,  or  mixed  lott  regittered  in  a  name 
detignated  by  tba  participent 


control  accoimt  with  a  matching 
customer  number.  When  there  is  a 
customer  niunber  match  in  the  IPO 
database.  DTC  will  generate  a  release 
from  the  IPO  account  and  will  report  it 
on  the  lead  manager's  and  selling  group 
member's  reports  as  a  WT  even  if  the 
WT  is  not  processed.  The  released  IPO 
shares  will  be  combined  with  free 
account  shares,  and  the  WT  will  be 
processed  from  the  free  accoimt.  If  the 
broker-dealer's  IPO  control  account  does 
not  contain  shares  with  a  matching 
customer  number,  the  WT  will  be 
processed  using  shares  from  the  free 
account  provided  there  is  sufficient 
position. 

Stock  Loan 

Participants  will  be  able  to  process 
stock  loan  DOs  using  stock  loan  reason 
codes.  Participants  will  not  have  to 
enter  individual  account  numbers  {i.e., 
AIA  numbers)  to  match  the  IPO 
database.  For  brokers,  IPO  tracked 
shares  do  not  have  to  be  released  by 
participants  to  execute  stock  loans 
because  the  IPO  system  will 
automatically  release  these  shares. 

Customer  Accoimt  Transfer 

Customer  account  transfera  must  be 
processed  by  the  new  IPO  customer 
account  transfer  function  for  tracked 
IPO  issues.  The  function  aUows  the 
deliverer  [i.e.,  the  broker-dealer  or  agent 
bank)  to  enter  the  customer  internal 
account  niunber  from  which  the  shares 
are  coming,  its  participant  number,  and 
customer  internal  account  number  to 
which  the  shares  are  going.  To  expedite 
this  process,  broker-dealers  will  he 
notified  by  NSCC's  Automated 
Customer  Account  Transfer  system  that 
the  issue  is  a  tracked  issue  and  a  trade- 
for-trade  ticket  will  be  produced.  The 
transaction  can  then  be  entered  through 
the  DPO  customer  account  transfer 
function. 

Reclamation 

Initial  distribution  deliveries  (i.e.. 
deliveries  from  the  lead  manager  to  a 
selling  group  member)  that  are 
reclaimed  and  matched  will  return  to 
the  account  from  which  they  originated 
[i.e.,  the  IPO  control  account). 
Reclamations  done  for  shares  which 
were  released  from  a  selling-group 
broker-dealer's  IPO  control  account  or  a 
prime  broker's  control  accoimt  to  a  free 
account  to  satisfy  an  obligation  on  the 
secondary  market  will  be  returned  to  the 
delivering  participant's  free  account  and 
such  shares  will  still  be  registered  as 
flipped.  When  a  reclamation  occurs  for 
an  agent  bank,  the  reclaimed  E)0  will  be 
matched  to  the  original  delivery,  and 
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1h»  infcnnaticci  on  the  IPO  database  will 
be  ravened  (i.e..  no  flip  will  be  shown). 

Over  Subecripdon  ' 

Genarally,  when  an  issue  is 
oversi^scribed  the  lead  manager  will 
puichass  securities  in  the  secmidary 
maorkat  Theee  shares  will  reside  in  the 
kad  manager's  frse  account  The  lead 
mansgnr  will  have  the  optton  of 
delivering  oversubscribKi  shares  from 
its  bee  account  to  selling  group 
members'  IPO  control  accounts  or  to  its 
IPO  control  account  for  its  own 
custoniers' shares. 

Memo  Segregation  ' 

UTC  will  enhance  memo  segregation 
processing  for  IPO  tracked  issues  by 
allowing  participants  to  enter  memo 
segregstion  instructions  with  share 
quantities  that  represent  the  combined 
total  of  their  free  and  IPO  shares.^' As 
DTC  processes  DOs,  the  share  quantity 
of  the  memo  segregation  instruction  will 
be  subtracted  £ram  the  combined  share 
total  of  the  free  account  and  the  IPO 
account  and  then  compared  against  the 
quantity  on  the  DO  to  determine  if  the 
delivery  can  take  place.  The  shares  will 
be  removed  from  die  participant's  free 
account  . 

Termination  of  Tracking 

During  the  tracking  period,  the  lead 
manager  and  selling  group  members 
will  be  able  to  obtaLi  information  on  the 
flipping  of  shares  through  hard  copy  or 
marhinw  readable  daily  reports  or 
through  a  new  FTS  inquiry  function. 
The  lead  manager's  report  combined 
with  market  conditions  will  assist  the 
lead  manager  in  determining  when  to 
instruct  DTC  to  discontinue  IPO 
tracking.  DTC  will  discontinue  tracking 
an  IPO  on  the  earlier  of  the  business  day 
following  DTC's  receipt  of  a  termination 
request  from  the  managing  underwriting 
or  120  calendar  days  from  the  date 
trading  commenced.  Once  IPO  tracking 
is  discontinued,  any  shares  remaining  in 
a  broker-dealer's  IPO  control  account 
will  be  moved  to  its  free  account.  ^^ 

At  the  close  of  the  tracking  period  the 
lead  manager  will  receive  a  final  report 
detailing  the  selling  group  members 
(including  the  clearing  agents)  whose 
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customers  have  flipped.  The  report  will 
include  sale  price,  trade  date,  and 
number  of  shares  as  well  as  the  cleering 
agent's  participant  number  and  the  CA 
number.  The  report  also  will  show:  (1) 
Outstanding  CNS  short  positions  for 
selling  group  members  long  in  the  IPO 
control  account,  (2)  a  total  aggregate  of 
all  open  CNS  commitments.  (3)  WT 
transfers,  and  (4)  outstanding  stock 
loans  by  agent  bank  or  broker-dealer. 
The  lead  manager's  report  will  not 
include  customer  level  detail 
information  [i.e.,  BIA  niunbers,  AIA 
numbers,  or  customer  internal  account 
niunbers). 

Selling  group  members  (and  lead 
managers,  as  part  of  the  syndicate)  wrill 
receive  a  report  of  their  institutional  or 
retail  customers'  sale  transactions.*' 
Such  report  will  include  the  original 
BIA  number,  the  identity  of  the  prime 
brokers  or  agent  banks,  and  the  AIA 
niunber  or  for  retail  customer  trades,  the 
customer  internal  accoimt  number.  This 
will  provide  sufficient  information  for 
selling  group  members  to  identify  the 
clients  that  have  potentially  flipped 
shares  during  the  tracking  period. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  18  and  the  rules  thereimder 
because  it  will  promote  the 
immobilization  of  securities  as  well  as 
efficiency  and  safety  in  the  clearance 
and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Oiange  Received  from 
Members.  Participants  or  Others 

In  1991,  the  U.S.  Working  Committee 
of  the  Group  of  Thirty  "  established  a 
focus  group  to  examine  how  settlement 
of  IPOs  could  be  processed  in  a  book- 
entry  environment  while  still  providing 
lead  managers  With  the  ability  to  track 


UMI 


<*T)m  niHno  Mgragation  function  ("MSEC") 
CTMlM  •  iBHno  potitioo  within  the  paiticipant'* 
tnm  acGouat  Tn*'*'''"B  participant*  to  ptotact 
custaoMr  tacuritiaa. 

>*DTC  will  automaticaUy  ralaaaa  tha  tharaa  from 
tb*  IPO  control  account  to  tha  participant's  DTC 
fiibaocottnt  Mgrafation  account  at  the  close  of  the 
Inckiiig  period  when  lequeeted  in  writing  a*  a 
.>.mii.i|  inctnictien  hy  individual  participants  that 
uae  tha  subaccount  aegngation  service.  Without 
thia  ttaniting  inatniction.  DTC  will  release  shares 
naidlng  in  the  IPO  control  account  directly  into  the 
participant's  ftae  account  at  the  end  of  the  tracking 
pariod- 


<'  Syndicate  members  «vill  not  see  infotrsdtion 
regarding  their  selling  group  broker-dealer 
customers. 

••15U.S.C78q-l(1988). 

>*The  Group  of  Thirty,  established  in  1978,  ia  an 
international,  nonprofit  organization  charged  with 
broadening  the  understanding  of  international 
economic  and  financial  issues,  exploring  the 
international  repercussions  of  decisions  taken  in 
public  and  private  sectors,  and  examining  the 
choices  available  to  policymakers.  The  U.S. 
Working  Committee  of  the  Group  of  Thirty  is  an 
organization  made  up  of  representatives  of  broker- 
dealers,  banks  and  financial  intermediaries  charged 
with  analyzing  the  existing  clearance  and 
settlement  systems  in  the  U.S.  in  light  of 
recommendations  made  by  the  Group  of  Thirty. 


flipping.  Recognizing  that  no  tracking 
system  would  succeed  without  support 
from  both  broker-dealers  and  agent 
banks,  the  focus  group  established  a 
Flipping  Design  Committee  composed 
of  senior  people  from  a  diverse  group  of 
broker-dealers  and  agent  banks.  Once 
the  design  was  proposed,  a  Design 
Implementation  Committee  composed 
of  broker-dealers  and  agent  banks  was 
established  to  finalize  die  details  of  the 
system.  The  Design  Implementation 
CDmmittee  completed  its  work  in 
December  1994. 

The  IPO  Tracking  System  has  been 
described  in  detail  in  several  Important 
Notices  to  participants.  DTC  received 
several  comments  on  the  proposal  aad 
has  implemented,  or  anticipates 
implementing  changes  to  the  system  as 
a  result  of  those  comments. '°  'The 
development  of  the  IPO  Tracking 
System  has  been  supported  by  the  SIA 
Clearance  and  Settlement  Committee. 
SOD  Regulatory  and  Clearance 
Committee,  U.S.  Working  Committee  of 
the  Gtoup  of  Thirty,  New  Yorit  Clearing 
House  DTC  Matters  Committee,  Bank 
Depository  User  Group,  and  The 
Cashiers'  Association  of  Wall  Street,  Inc. 

m.  Date  of  ECbctiveneaa  of  the 
Proposed  Rule  Change  and  Timing  for 
Cn^mission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  twlf-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commxmications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be* 
available  for  inspection  and  copying  in 
the  Commission's  Fhiblic  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-95-27  and 
should  be  submitted  within  March  27, 
1996. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  20 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(PR  Doc.  96-5155  Filed  3-5-95;  8:45  am] 
BIUJNG  CODE  aOIO-OI-M 


[Release  No.  34-36002;  International  Sertea 
Release  No.  940;  File  No.  SR-ISCC-OS-06] 

S«lf-R0gulatofy  Organlzattons; 
International  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Global  Clearance  Networi(  Service 

February  28. 1996. 

On  December  2, 1995,  the 
International  Securities  Clearing 
Corporation  ("ISCC")  filed  a  proposed 
rule  change  (File  No.  SR-ISCC-95-06) 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Regiater  on  January  5, 1996,  to 
solicit  comments  from  interested 
persons.  2  No  comments  were  received. 
As  discussed  below,  this  order  approves 
the  proposed  rule  change. 

1.  Description 

ISCC  has  established  a  foreign 
clearance,  settlement,  and  custody 
service  known  as  a  Global  Clearance 
Network  ("GCN")  in  conjunction  with 
certain  banks,  trust  companies,  and 
other  entities.  Presently,  ISCC  has 
established  GCN  relationships  with 
Qtibank,  N.A.;  Standard  Bank  of  SouUi 
Africa;  Westpac  Custodian  Nominees 
Limited  of  Australia;  Westpac 
Nominees-NZ-Limited;  and  S.D. 
INDEVAL,  S.A.  de  C.V.3  The  proposed 


"  Spadfically,  DTC  wrill  have  the  memo 
segregation  ptocMaing  feature  in  place  prior  to 
implementation  of  the  IPO  Tracking  System. 


«>\7  CFR  20O.3O-3(a)(12)  (ISSSL 

>15U.S.CS78S(B](1988). 

'  Securities  Exchange  Act  Release  No.  36656 
(December-29, 1995),  61  FR  430. 

'Securities  Exchange  Act  Release  Nos.  29841 
(October  18. 1991).  56  FR  55960;  35392  (February 
16. 1995),  60  FR  10415;  36339  (October  5, 1995), 


rule  change  accommodates  Standard 
Chartered  Bank  ("SCB")  as  an 
additional  GCN  service  provider. 

SCB  has  provided  clearance, 
settlement,  and  custodial  services  in  the 
Asian-Pacific  Region  for  over  forty  years 
and  has  had  a  banking  presence  in  this 
region  for  over  one  hundred  and  forty 
years.  The  value  of  overall  assets  under 
SCB's  administration  is  approximately 
US  $55  billion.  ISCC  members  will  be 
offered  clearance,  settlement,  and 
custody  services  in  the  Philippines, 
South  Korea,  and  Taiwan  through  a 
division  of  SCB,  Standard  Chartered 
Ec^tor  Group  ("The  Equitor  Group").* 

The  Equitor  Group  provides  clearance 
and  custody  services  in  fifteen  markets 
in  the  Asian-Pacific  Region.  The  Equitor 
Group  established  a  branch  office  in  the 
Philippines  in  1872,  which  has 
provided  local  custody  services  since 
1935  and  currently  has  US  $1.12  billion 
in  assets  under  custody.  The  Equitor 
Group  established  a  branch  office  in 
South  Korea  in  1984,  which  has 
provided  local  custody  services  since 
1991  and  currently  has  US  $1.47  billion 
in  assets  imder  custody.  SCB  has 
represented  that  acting  through  its 
branches  it  meets  the  requirements  of 
Rule  17f-5  under  the  Investment 
Company  Act  of  1940  to  be  an  eligible 
foreign  custodian.^  The  Equitor  Group 
established  a  branch  office  in  Taiwan  in 
1985,  which  has  provided  local  custody 
services  since  1992  and  currenUy  has 
U.S.  $810  million  in  assets  under 
custody. 

In  the  future,  ISCC  may  offer 
clearance,  settlement,  and  custody 
servicua  Lhruugh  SCB  in  other  countries 
such  as  Bangladesh,  Hong  Kong, 
Indonesia,  Japan,  Malaysia,  Pakistan, 
Shanghai,  Shenzhen,  Singapore,  Sri 
Lanka,  and  Thailand.  In  Malaysia,  SCB 
operates  through  its  wholly  owned 
subsidiary,  Standard  Chartered  Bank 
Malaysia  Berhad  ("SCBM").  SCB  has 
received  an  exemptive  order  imder  Rule 
1 7f-5  on  behalf  of  SCBM.s 

SCB  has  entered  into  an  agreement 
writh  ISCC  pursuant  to  which  SCB  has 
agreed  to  provide  access  to  its  clearance, 
setUement,  and  custody  services  to  (XN 
participants  that  qualify  to  be  customers 
of  SCB.  ICB  has  agreed  to  provide  the 


60  FR  53447;  and  36791  (January  30.  1996)  61  FR 
4508). 

*The  Equitor  Group  is  not  a  separate  legal  entity. 

>  Letters  from  Julie  Beyers,  Associate  Counsel. 
ISCC,  to  Michele  Bianco,  Division  of  Market 
Regulation,  Commission  (December  12, 1995  and 
December  13, 1995). 

■Letter  from  Julie  Beyers,  Associate  Counsel, 
ISCC.  to  Michele  Bianco,  Division  of  Market 
Regulation,  Commission  (December  13. 1995). 
Investment  Company  Act  of  1940  Release  No. 
20019,  International  Series  Release  No.  628  (January 
14. 1994). 


services  at  reduced  prices.  ISCC  will  not 
provide  any  volume  guarantees  to  SCB. 
ISCC  will  collect  fees  from  the 
participants  on  behalf  of  SCB.^  The 
agreement  will  be  terminable  by  mutual 
agreement  of  the  parties  or  on  ninety 
days  prior  notice. 

n.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act. 
and  therefore,  is  approving  the 
proposal.8  The  Commission  states  in  the 
initial  order  granting  ISCC  temporary 
registration  as  a  clearing  agency  that  the 
development  of  efficient  and 
comparable  automated  national  and 
international  clearance,  settlement,  and 
payment  systems  is  one  of  the  more 
important  international  goals.'  The 
Commission  noted  that  without 
established  international  systems, 
broker-dealers  and  their  institutional 
customers  often  are  forced  to  devote 
substantial  resources  to  each  task 
related  to  trade  settlement  and  must 
deliver  securities  by  physical  means. 
The  Commission  also  found  that 
clearing  linkages  facilitate  cross-border 
settlements  without  compromising  the 
essential  soimdness  and  integrity  of 
each  national  clearing  and  settlement 
system. 

The  GCN  service  offers  participating 
ISCC  members  advantages  in  securities 
processing  including  central  access  for 
processing  trades,  standardized 
operating  procedures,  receipt  of  imiform 
reports  on  their  trades,  and  reduced 
costs.  The  addition  of  SCB  as  a  (XN 
provider  gives  ISCC  participants  access 
to  settlement  services  in  areas  not 
currently  covered  by  the  (X^N  service 
and  thus  increases  the  utility  of  the  GCN 
service.  Therefore,  the  Commission 
believes  the  proposal  is  consistent  with 
Section  17A(b)(3)(F)  of  the  Act  in  that 
it  promotes  Uie  prompt  and  acciirate 
clearance  and  settlement  of  securities 
transactions.'" 

m.  Conclusion 

For  the  reasons  stated  above,  the 
Conunission  finds  that  ISCC's  proposal 
is  consistent  with  Section  17A  of  the 
Act. 

It  is  therefore  ordered,  piu^uant  to 
Section  19(b)(2)  of  tiie  Act."  tiiat  the 


'  ISCC  is  not  responsible  for  fees  not  rendered  lo 
SCB  by  participants. 

•15  U.S.C.  78q-l  (1988). 

'Securities  Exchange  Act  Release  No.  26812  (May 
12,  1989),  54  FR  21691. 

>»15  U.S.C.  78q-l(b)(32)(F)  (1988). 

"  15  U.S.C.  7es(b)(2)  (19S8). 
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proposed  rule  change  (File  No.  SR- 
ISCC-95-06)  be  and  hereby  is  approveo. 

For  the  Comminion  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
nithority.i' 

I H.  McFarUnd, 


Dtputy  Secretary. 
IFRDoc  9S-5151  Piled  ^5-96;  8:45  am] 
I  ooof  Mie-ei-n 
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8«H-negulalory  Organizations;  Notice 
of  FINng  of  Proposed  Ruie  Change  t>y 
NMional  Association  of  Securities 
Dsalsrs,  Inc.  Rslatlng  to  Issuer  Hearing 


February  28. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  22, 1996, 
the  Natiooal  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 0,  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self'Ragnlatory  Organixation's 
Siatament  of  the  Tcnns  of  Substance  of 
the  Propoaed  Role  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  revise  the 
issuer  hearing  fee  under  Part  IV  uf 
Schedule  D  to  the  NASD  By-Laws.' 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Part  IV 
Listing  Fees 


Issuer  Hearing  Fee 

L  Hearing  Fee 

1.  Each  issuer  that  applies  for  an 
exception  under  Article  IX  of  the  Code 
of  Procedure  to  the  requirements  of 
Parts  n  or  m  of  Schedule  D  to  the  By- 
Laws  shall  pay  a  fee  to  the  Nasdaq  Stock 
Market,  Inc.  to  cover  the  cost  of 
considering  such  application  as  follows: 


UIV  i 


"  17  CFR  200.3O-3(a)(12)  (19950. 

<  Pursuant  to  a  n«w  rule  numbering  system  for  the 
NASD  Manual  anticipated  to  be  effective  no  later 
than  May  1, 1996.  this  rule  will  become  Rule  4530. 
See  "^t""!!*  Act  Relaate  No.  36698  (January  11. 
1995).  61  FR 1419  January  19. 1996).  order 
apfinnring  new  rule  numtMring  system. 


(a]  where  the  application  is  to  be 
considered  on  the  basis  of  written 
submissions  from  the  issuer,  $1,400 
[$500];  or 

(b)  where  the  application  is  to  be 
considered  on  the  basis  of  an  oral 
hearing,  whether  in  person  or  by 
telephone.  $2,300  [Sl.OOOl. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exemiined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Farts  II  and  III  of  Schedule  D  to  the 
NASD  By-Laws  set  forth  the 
requirements  applicable  to  issuers  for 
initial  and  continued  inclusion  in  the 
Nasdaq  Stock  Market.  Pursuant  to 
Article  IX  of  the  NASD  Code  of 
Procedure,  issuers  may  apply  for  an 
exception  to  these  requirements,  which 
shall  be  considered  by  a  hearing  panel 
designated  by  the  Board  of  Governors. 
The  purpose  of  the  proposed  rule 
change  is  to  increase  the  hearing  fee 
from  $500  to  $1,400  for  written 
appUcations  and  from  $1,000  to  $2,300 
for  oral  applications. 

The  costs  associated  with  the  hearing 
process  include  fixed  costs  for  all 
applications  and  additional  variable 
costs  for  oral  hearing  applications.  The 
increased  fees  relate  directly  to  these 
cests  and  reflect  the  recovery  of  the 
fixed  costs  evenly  across  all  hearing 
applicants  and  the  recovery  of  the 
additional  variable  costs  only  from  oral 
hearing  applicants.  The  fees  are 
designed  to  be  revenue  neutral  based  on 
the  number  of  exception  applications 
for  the  most  recent  year. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act  2  in  that  the  fee  increases  are 
allocated  equitably  to  provide  a  forum 
for  issuers  seeking  to  retain  a  Nasdaq 
listing  or  issuers  seeking  to  be  Usted  on 
Nasdaq  under  an  exception  to  current 
listing  standards.  The  new  fees  are 


intended  to  directly  offset  the  costs 
associated  vtrith  the  hearing  process,  and 
are  distributed  among  issuers  based  on 
the  type  of  hearing  requested. 

(B)  Sitf-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
o'f  the  purposes  of  Uie  Act,  as  amended. 

(C)  Self-Regulatory  C^aitization  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Oiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  Uie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vnth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pterson,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  27, 1996. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Dqiuty  Secretary. 

[FR  Doc.  96-5156  Filed  3-5-96:  8:45  am) 
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[Release  No.  34-36907;  File  Na  Sft-NSCC- 
98-01] 

Self-Regulatory  Organization;  National 
Securities  Clearing  Corporation; 
Notice  of  Filing  of  a  ProfMsed  Rule 
Change  Establishing  Systemlzed, 
Standard  Prices  for  Transfers  of  Non- 
Continuous  Net  Settlement  Assets 
Through  the  Automated  Customer 
Account  Transfer  Service 

February  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
January  5, 1996,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  IH  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
On  February  8,  and  20, 1996,  NSCC 
filed  amendments  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

NSCC  proposes  modifying  its  rules  to 
coincide  with  its  practice  of  establishing 
systemized,  standard  default  prices  for 
non-Continuous  Net  Settlement  ("CNS") 
assets  submitted  by  a  member  for 
transfer  through  NSCC's  Automated 
Customer  Accoimt  Transfer  Service 
("ACATS").  Such  prices  are  to  be  based 
on  the  type  of  asset  being  transferred. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 


summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC's  rules  to 
coincide  with  its  practice  of  establishing 
systemized,  standard  default  prices 
based  on  asset  type  for  assets  not 
eligible  for  CNS  submitted  by  Members 
for  transfer  through  ACATS.  NSCC, 
through  ACATS,  currently  provides  an 
automated  and  standardized  service  for 
the  accurate  and  timely  transfer  of  assets 
in  a  customer  account  from  one 
brokerage  firm  to  another.^ 

When  a  customer  wants  to  transfer  his 
or  her  account  to  a  new  broker-dealer 
("receiving  broker-dealer"),  the 
receiving  broker-dealer  submits  through 
NSCC  a  transfer  initiation  request  form 
to  the  broker-dealer  holding  the 
customer's  assets  ("delivering  broker- 
dealer").  Within  three  business  days, 
the  delivering  broker-dealer  must 
submit  to  NSCC  a  list  of  customer  assets 
held  at  the  delivering  broker-dealer.  The 
list  must  include  prices  assigned  to  the 
non-CNS  eligible  assets.  Transfer  of  the 
accoimt  generally  will  take  place  four 
business  days  later. 

On  settlement  date,  NSCC 
automatically  debits  the  delivering 
broker's  settlement  accoimt  at  NSCC 
with  the  market  value  of  the  assets  being 
transferred  through  ACATS  and  credits 
the  receiving  broker's  settlement 
account  with  the  same  amount.  The 
resulting  settlement  obligations  will 
appear  on  the  members'  initial 
settlement  statements  issued  in  the 
afternoon.  When  the  non-CNS-eligible 
assets  are  delivered  through  NSCC's 
envelope  delivery  service,  NSCC  will 
then  credit  the  delivering  broker's 
accoimt  at  NSCC  with  the  value  of  those 
assets  and  will  debit  a  corresponding 
amoimt  from  the  receiving  broker's 
account.^  Thus,  the  delivering  broker's 
initial  settlement  statement  will  reflect 
both  the  debit  from  the  initial  ACATS 
request  and  a  corresponding  credit  from 
the  delivery  of  assets  resulting  in  no 
change  to  such  member's  overall 
settlement  obligations.  If  the  assets  are 
not  delivered,  the  delivering  broker's 


» 15  U.S.C  780-3. 


M7CFR2D0.30-3(a)(12). 

il5U.S.C.$7Ba(bKl)(19S8). 

'  Letters  from  Julie  Bejren,  Associate  Counsel, 
NSGC,  to  Christine  Sibille,  Division  of  Market 
Regulation,  Commitaion  (February  7  and  IS,  1996], 


>  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC 

••  For  a  complete  description  of  ACATS,  refer  to 
Securities  Exchange  Act  Release  No.  34879  (October 
21,  1994).  59  FR  54229  (File  No.  SR-NSCC-94-131 
(order  approving  a  proposed  rule  change  modifying 
ACATS).  See  also  NSCC  Rule  50. 

'Assets  delivered  through  NSCC's  envelope 
delivery  service  must  be  submitted  by  11:3  a.m. 


settlement  bank  will  be  debited  the 
assigned  value  of  the  assets  at  the  end- 
of-day  settlement.  These  funds  will  be 
creditede  back  to  the  delivering  broker 
when  such  broker  delivers  the 
customer's  assets. 

CNS  assets  submitted  for  transfer 
through  the  ACATS  system  are 
systematically  priced.  However,  an  asset 
value  needs  to  be  assigned  to  any  non- 
CNS  assets  (e.g.,  limited  partnerahips, 
mortgaged  backed  securities,  zero 
coupon  bonds,  foreign  securities,  U.S. 
government  and  U.S.  agency  securities, 
and  thinly  traded  municipal  bonds) 
submitted  for  transfer  through  ACATS. 
NSCC  will  ascribe  non-CNS  assets  a 
value  by  using  a  pricing  service.^  If 
there  is  no  price  available  from  a  pricing 
service,  NSCC  will  assign  a  value  based 
on  the  higher  of  (i)  the  price  submitted 
by  the  delivering  broker  or  (ii)  the  price 
indicated  by  an  industry  defined  default 
price  matrix.  The  default  price  matrix 
will  employ  security  category  indicators 
and  will  specify  a  default  price  for  each 
identified  security  category.  For 
example,  domestic  stock  will  be  valued 
at  Si. 00  per  share,  and  miuiicipal  bonds 
will  be  valued  at  $85  per  $100  principle 
amount.  Once  the  default  value  is 
established,  changes  by  participants  are 
notpermitted. 

The  pricing  of  additional  assets  being 
transferred  through  ACATS  will  provide 
ACATS  users  with  standardized  default 
pricing  based  on  asset  type.  This 
method  of  pricing  will  decrease 
discrepancies  with  respect  to  asset    , 
valuation  by  reducing  exposure  to  the 
delivering  broker  due  to  the 
overvaluation  of  assets  and  by  reducing 
exposure  to  the  receiving  broker  due  to 
the  undervaluation  of  assets. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  because  establishment  of 
systemized  standard  default  prices  for 
non-CNS  assets  transferred  through 
ACATS  will  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 


*NSCC  will  use  the  following  pricing  services 
(listed  in  order  of  preference).  Equities:  The  New 
York  Stock  Exchange,  the  American  Sloil, 
Exchange,  NASDAQ,  Vancouver  Stock  Exchange, 
average  OTC  comparison  system  price,  Interactive 
Data  Financial  Times  information,  previous  day's 
system  price,  or  last  available  pnice  in  system. 
Eionds:  Average  price  in  the  Bond  Com[>arison 
System  for  trades  compared  on  T  or  T+I,  average 
price  in  the  Bond  Comparison  System  for  trades 
compared  on  T+2,  average  price  in  the  Bond 
Comparison  System  for  trades  compared  on  T+3  or 
older.  Interactive  Data  Financial  Times  information, 
previous  day's  system  price,  last  available  price  in 
system,  or  for  municipal  bonds  only,  if  such  price 
is  Tive  days  or  older,  the  price  obtained  from  ).). 
Kenny  S*P. 

M  5  U.S.C.  §78q-l  (1988). 
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account  tjansfan  from  one  biokarage 
film  to  another. 

B.  Seif-Begaiatory  Organixation's 
Statmnmt  on  Burden  on  Competition. 

NSOC  does  not  peiceive  that  the 
propoaad  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
PropoMfd  Rule  Change  Received  from 
hlmd)KS.  Participants,  or  Others 

No  written  comments  have  been 
soUdted  or  received.  NSCX:  will  notiiy 
the  rywninimrinn  of  any  written 
comments  received. 

m.  Dale  of  Eflactiirenaes  of  the 
Propaeed  Role  Oiaiige  and  liming  for 
[Action 


Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
RsgMar  or  within  sadi  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 

!>ublisbes  its  reasons  for  so  finding  or 
ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

wmi 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Insntute  proceedings  to  determine 
wdiether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
hispection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
tetet  to  File  No.  SR-NSGC-96-01  and 
should  be  submitted  by  March  27, 1996. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margarat  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  96-5149  Filed  3-S-96;  8:45  am] 
■ajjNQ  cooc  tois-ei-M 


CnHssas  No.  34-36904;  FHe  No.  SIMIY8E- 
96-01] 

Sotf-rtogulatory  Organizations;  Notica 
of  HIing  of  Propoawl  Rula  Changa  by 
Iha  New  York  Stock  Exchanga,  Inc. 
Ralating  to  Amandmant  of  Exchanga 
Rula  460.10 

February  28. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  5, 1996,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  and  on  February 
26, 1996,  filed  Amendment  No.  1  to  the 
proposed  rule  change,^  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  Exchange  Rule  460.10  to 
modify  certain  prohibitions  on  the 
ownership  by  specialists  of  securities  in 
which  they  are  registered  ("specialty 
securities")  and  to  modify  the 
prohibition  on  business  transactions 
specialists  may  have  with  the  issuers  of 
specialty  securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


Secdona  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regnlatory  Organization's 
Statement  of  the  Pnipoee  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
Rule  460.10  to  modify  certain 
prohibitions  on  the  ownership  of 
specialty  securities  and  business 
•transactions  specialists  may  have  with 
the  issuers  of  specialty  secudties. 

a.  Ownership  Restrictions 

NYSE  Rule  460.10  prohibits  a 
specialist  ^  from  acquiring  more  than 
10%  of  the  outstanding  shares  of  any 
equity  security  in  whidi  the  specialist  is 
registered.  If  a  specialist  acquires  5%  or 
more  of  an  equity  issue  in  which.he  or 
she  is  registered,  notice  is  reqtiired  to  be 
given  to  Market  Surveillance,  and  the 
spedaUst  may  be  directed  to  reduce  the 
position  below  that  level. 

The  restrictions  on  beneficial 
ownership  codified  in  the  rule  are 
intended  to  ensure  that  speciaUsts  do 
not  enter  into  a  control  relationship 
with  an  issuer  in  whose  securities  the 
speciaUst  is  registered,  such  that  the 
specialist's  status  as  a  significant 
shareholder  may  create  conflicts  of 
interest  with  respect  to  the  specialist's 
affirmative  and  negative  obl^ations  to 
maintain  a  fair  and  orderly  market  in 
the  security. 

The  language  of  the  rule  refers 
specifically  to  "any  equity  security"  in 
which  the  specialist  is  registered, 
although  a  specialist  may  be  registered 
in  a  particular  security  where  a  position 
in  excess  of  the  5%  and  10%  parameters 
would  not  give  rise  to  the  control 
relationship/potential  conflict  of 
interest  issue  noted  above.  For  example, 
a  specialist  registered  in  both  a  warrant 
and  the  imderlying  common  stock  could 
convert  a  10%  position  in  the  warrant 
tinto  the  common  stock,  but  the 
resulting  position  in  the  common  stock 
would  not  approach  the  10%  control 
relationship  threshold.  Other  examples 
could  be  found  in  convertible  securities, 
or  American  Depository  Receipts  or 
Global  Depository  Receipts,  where 
conversion  of  the  security  would  result 
in  a  small  position  in  relation  to  the 
overall  number  of  shares  outstanding  in 
the  common  stock.  The  proposed 
amendment  would  delete  the  10% 
threshold  for  such  convertible 


UMI 


•17  CFR  200.30-3(a)(12)  (1995). 

"15  U.S.C.  8788(b)(1). 

'  See  Letter  from  Donald  Siemer,  Director,  Market 
Surveillance,  NYSE  to  Glen  Barrentine,  Team 
Leader.  Division  of  Market  Regulation,  SEC,  dated 
February  23, 1996. 


)  By  its  terms.  Rule  4fl0.10  apply  to  the  specialist, 
bis  or  her  member  organization  or  any  other 
member,  allied  member  or  approved  person  in  such 
member  organization  or  officer  or  employee  thereof, 
individually  or  in  the  aggregate. 


securities,  provided  that,  upon 
conversion,  the  position  in  the 
underl)ring  common  stock  does  not 
exceed  10%  of  the  issue.* 

Another  example  of  a  sectuity  in 
which  10%  ownership  would  not 
present  a  control  issue  is  presented  by 
certain  investment  company  units  (the 
"units"),  hi  File  No.  SR-NYSE-95-23,5 
the  Exchange  described  certain  entities 
organized  as  open-end  management 
investment  companies,  which  would 
hold  securities  comprising,  or  otherwise 
based  on  or  representing  an  investment 
in,  an  index  or  portfolio  of  securities 
that  represent  the  equity  markets  of  a 
country.  Each  unit  represents  ownership 
of  a  portion  of  a  portfolio  of  securities 
corresponding  to  an  underlying 
"coimtry  index,"  as  determined  by  a 
consortium  of  investment  concerns  and 
the  Institute  of  Actuaries.  Specialists 
may  be  required  to  enter  into 
transactions  in  these  securities  to  effect 
creation  or  redemption  of  the  units,  and 
these  transactions  may  result  in  an 
ownershipof  greater  than  10%  of  an 
issue  of  units.  Ptirsuant  to  changes  to 
Rule  460.10  that  have  been  proposed  in 
File  No.  SR-NYSE-95-23  .e  the 
specialists'  activities  in  these 
transactions,  however,  would  be  subject 
to  facilitation  of  their  market-making 
responsibilities.  In  addition  and  as 
described  more  fully  below,'  Rule 
460.10,  as  proposed  to  be  amended 
hereby,  would  allow  the  specialist  to 
engage  in  such  transactions  only 
according  to  the  same  terms  and 
conditions  as  every  other  investor.  The 
Exchange  believes  that  given  the  open- 
ended  nature  of  these  entities  in  that 
securities  will  be  issued  on  a 
continuous  basis,  the  issue  of  control  by 
a.specialist  would  not  be  relevant.  The 
proposed  amendment  would  delete  the 
10%  threshold  for  certain  investment 
company  imits,  provided  that,  the 
redemption  of  such  units  would  not 
result  in  a  position,  directly  or 
indirectly,  in  any  equity  security  in 


*  The  proposed  rule  does  not  change  the 
requirement  that  if  a  specialist  acquires  5%  or  more 
of  an  equity  issue  in  which  he  or  she  is  registered, 
he  or  she  must  give  notice  to  market  surveillance. 

>  See  Securities  Exchange  Act  Release  No.  36032 
Uuly  28. 1995),  60  FR  40403  (Aug.  8, 1995)  (File 
No.  SR-NYSE-9^23). 

*In  Release  No.  34-36032,  supra,  note  5,  the 
Exchange  proposed,  among  other  matters,  to  amend 
Rule  460.10  to  provide  that,  notwithstanding  the 
prohibition  of  Rule  460.10  on  specialist  engaging  in 
any  business  transaction  with  any  company  in 
whose  stock  the  specialists  is  registered,  specialists 
registered  in  a  security  issued  by  an  investment 
company  may  purchase  and  redeem  the  listed 
security,  or  securities  that  can  be  subdivided  or 
converted  into  the  listed  security,  from  the  issuer 
as  appropriate  to  facilitate  the  maintenance  of  a  fair 
and  orderly  market  in  the  subject  security. 

'  See  part  D.  A.  1.  b.  below. 


which  the  specialist  is  registered 
exceeding  the  10%  threshold.* 

The  proposed  amendment  would  also 
exempt  from  the  10%  threshold,  with 
Exchange  permission,  a  specialist 
registered  in  a  security  where  the 
corporate  control  relationship  issue  is 
absent,  such  as  a  foreign  currency 
warrant,  which  trades  in  relationship  to 
the  value  of  that  underlying  currency,  or 
an  index  warrant,  which  trades  in 
relationship  to  the  value  of  that 
underlying  index.  With  respect  to  these 
securities,  however,  the  specialist 
would  not  be  permitted  to  acquire  a 
position  of  more  than  25%  of  the  issue. 

In  these  situations,  the  Exdiange 
believes  that  the  specialist  should  be 
permitted,  to  the  extent  consistent  with 
the  specialist's  market  making 
responsibilities,  to  exceed  the  10% 
parameter  in  Rule  460.10  without  being 
required  to  liquidate  its  position  in  the 
security. 

b.  Business  Transactions 

Rule  460.10  also  prohibits  a  specialist, 
his  or  her  member  organization  or  any 
other  member,  allied  member,  approved 
person  in  such  member  organization  or 
officer  or  employee  from  engaging  in 
any  business  transaction  with  any 
company  in  whose  stock  the  specialist 
is  registered.^  This  prohibition  is 
designed  to  prevent  a  potential  conflict 
of  interest  with  the  specialist's  market 
making  obligations  and  any  status  he  or 
she  might  attain  through  business 
dealings  with  the  issuer.  This 
prohibition,  however,  may  be  read  to 
cover  any  type  of  business  dealing 
between  a  specialist  and  an  issuer, 
including  one  where  the  service  or  good 
is  routinely  available  to  the  pubhc  and 
confers  no  special  status  to  the  recipient 
beyond  that  of  a  consumer.  The 
Exchange  proposes  to  amend  the  rule  to 
permit  the  receipt  of  such  routine 
business  services  by  a  specialist  or  other 
party  listed  in  the  rule.  For  example,  a 
specialist  organization  may  wish  to 
contract  for  commercial  insurance 
services  from  one  of  its  specialty  stock 
companies.  The  amended  rule  would 


•For  purposes  of  Rule  460.10,  on  investment 
company  unit  refers  to  a  security  that  represents  an 
interest  in  a  registered  investment  company  that 
could  be  organized  as  a  unit  investment  trust,  an 
open-end  management  investment  company,  or  a 
similar  entity,  sll  as  more  completely  described  in 
proposed  Section  703.16  of  the  Exchange's  Listed 
Company  Manual,  which  is  proposed  to  be 
amended  in  Release  No.  34-36032,  supra,  note  5. 

•  Under  certain  circumstances,  NYSE  Rule  98 
affords  exemptive  relief  to  approved  persons  of  a 
specialist  organization  from  restrictions  found  in 
various  NYSE  rules,  including  certain  provisions  of 
NYSE  Rule  460.  See  Securities  Exchange  Act 
Release  No.  36043  (Aug.  1,  1995),  60  FR  40216 
(August  7, 1995)  (Order  approving  File  No.  NYSE- 
95-21). 


permit  such  a  transaction,  as  long  as  the 
type  of  service  is  generally  available  to 
other  business  entities. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market.'" 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(8)  that  an  Exchange 
have  rules  that  do  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act."  The  Exchange 
does  not  believe  that  market  makers  in 
derivative  securities  in  other  market 
centers  are  subject  to  restrictions  such 
as  those  contained  in  Rule  460.10.  Thus, 
the  proposed  rule  change  is  consistent 
with  these  objectives  in  removing  a 
barrier  to  competition  without 
compromising  investor  protection  or  the 
public  interest. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  New  York  Stock  Exchange  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Recffived  from 
Members,  Participants,  orOthers 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  Such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


'0  15  U.S.C.  S78frb)(5). 
"15U.S.C.  S78ftb)(8). 
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Pmans  makiiig  written  submissions 
should  file  six  copies  thereof  with  the 
Seaetaiy,  Securities  and  Exchange 
Commisdao,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  lespect  to  the  proposed  rule 
^j>«tg»  that  are  filed  with  the 
Cammissian.  and  all  written 
communications  relating  to  the 
proposed  rule  chsnge  between  the 
Commission  and  any  person,  other  than 
thoee  thM  may  be  withheld  from  the 
public  in  acondanoe  with  the 
provisions  of  5  U.S.C  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  RefiBrence 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exdiange.  All  sumnissions 
should  refer  to  File  No.  SR-NYSE-96- 
01  and  should  be  sidnnitted  by  March 
27. 1996. 

For  th*  CammiMian,  by  the  Division  of 
Market  RagulatiMi.  puituant  to  delegated 
authority. 

iH-McFariaad. 


DtputySacntaiy. 

(PR  Doc  96-5153  Filed  3-5-M:  8^S  am) 
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;FleNa8R- 


PMadriphia  Depository  TnMl 
Company;  NoOee  of  FHIng  and 

•dtala  CWactlveneaB  of  Proposed 
>  Clianga  ModHyIng  ttia  Customer 
iMaNing  Tranafsr  Rslum 


Febniary  28, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
December  11, 1995,  the  Philadelphia 
Depository  Trust  Company 
("PHUADEP")  filed  with  the  Securities 
and  Exchange  Commission 
("Cranmission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  items  have  been 
prepared  primarUy  by  PHILADEP.  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  parties. 

L  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Propoeed  Knle  Change 

PHILADEP  proposes  to  modify  its 
Customer  Name  Mailing  C'CNM") 


transfisr  return  procedures  to  allow  a 
participant  to  have  securities  certificates 
that  are  registered  in  a  customer's  name 
deposited  directly  into  the  participant's 
PHILADEP  accoimt. 

n.  Self-Regulatory  Organization's 
Statements  of  the  Purpoee  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PHILADEP  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
PHILADEP  has  prepared  summaries,  as 
set  forth  in  sections  (A),  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
these  statements.' 

(A)  Self-Regalatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  CtfM  transfer 
return  procedures.  Transfer  return  is  the 
method  by  which  PHILADEP  returns  to 
participants  securities  that  the 
participant  requested  to  be  registered  in 
customer  name  but  for  which  the 
customer  is  no  longer  the  beneficial 
owner.  A  typical  transfer  return 
situation  arises  when  a  customer 
requests  that  securities  certificates  be 
registered  in  its  name.  The  participant 
notifies  PHILADEP's  CNM  department 
of  its  request,  and  the  CNM  department 
notifies  the  appropriate  transfer  agent. 
The  transfer  agent  issues  the  securities 
certificates  in  the  customer's  name  and 
sends  tiiem  back  to  PHILADEP. 
PHILADEP  then  mails  the  securities 
certificates  to  the  customer.  ^  If  the 
participant  notifies  PHILADEP  before 
PHILADEP  has  mailed  the  securities  to 
the  participant's  customer  that  the 
customer  has  sold  the  securities, 
PHILADEP  employs  the  transfer  return 
procedures  and  returns  the  certificates 
directly  to  the  participant.  At  this  point, 
if  the  participant  wants  to  deposit  the 
certificates  in  its  PHILADEP  account,  it 
must  return  the  certificates  to 
PHILADEP  with  the  appropriate  deposit 
information.  PHILADEP  will  send  the 


UMI 


MS  U.S.C  578i(bXl)  (W88). 


'  Tha  ConuniMion  has  modifiad  the  text  of  the 
f  uminarias  prepared  by  PHILADEP. 

>  Once  PHILADEP  receives  these  securities  from 
the  transfer  agent,  a  participant  may  request  that 
PHILADEP  delay  mailing  these  securities  for  a 
coupte  of  days  in  order  to  verify  that  the  customer 
in  whose  oarae  the  securities  are  registered  still  is 
the  beneficial  owner  ("Hold  Mail  Request").  Many 
participants  prefer  to  check  the  l>eneficial 
ovraership  of  securities  before  PHILADEP  mails 
them. 


certificates  to  the  transfer  agent  to  have 
the  certificates  reregistered  in 
PHILADEP's  nominee  name  (i.e., 
PHILADEP  &  Co.).  The  transfer  agent 
will  send  the  securities  back  to 
PHILADEP,  and  PHILADEP  will  deposit 
them  in  the  participant's  PHILADEP 
accoimt. 

The  new  transfer  return  procedures 
eliminate  the  need  for  PHILADEP  to 
return  to  the  participant  securities 
certificates  that  the  participant  wants 
deposited  in  its  PHILADEP  account 
Under  the  proposed  modifications  to  the 
transfer  return  procedures,  a  participant 
now  will  be  able  to  have  the  securities 
directly  deposited  into  its  PHILADEP 
account  without  first  having  the 
securities  returned  to  it.  For  those 
securities  registered  in  customer  name 
that  a  participant  chooses  to  directly 
deposit,  the  participant  will  send  to 
PHILADEP  a  deposit  ticket  along  with  a 
MedaUion  Guaranteed  letter  of 
indemnity  or  a  signed  stock  or  bond 
power.  PHILADEP  will  send  the 
seciirities,  which  are  registered  in  the 
participant's  customer's  name,  to  the 
transfer  agent  to  be  reregistered  in  the 
name  of  PHILADEP  &  Co.  The  transfer 
agent  will  send  the  securities  back  to 
PHILADEP,  and  PHILADEP  will  deposit 
them  into  the  participant's  PHILADEP 
accoimt. 

PHILADEP  participants  can  choose 
this  alternative  transfer  return 
procediire  by  including  a  letter  "D"  in 
the  transmission  with  the  Hold  Mail 
Request.  The  letter  "D"  indicates  to 
PHILAIKP  that  the  participant  would 
like  the  item  directly  deposited  into 
their  deposit  account  at  PHILADEP. 

PHILADEP  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  specifically 
with  Sections  17A(b){3)(A)  and  (F)* 
because  it  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settiement  of 
securities  transactions  and  further 
assures  the  safeguarding  of  securities 
which  are  in  the  custody  or  control  of 
PHILADEP. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  C(Mpetitxon 

PHILADEP  does  not  beUeve  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
h4embers.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Efiectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  >  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4)B  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  of 
PHILADEP  tiiat  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  the  custody  or  control  of 
PHILADEP  and  does  not  significanUy 
affect  the  respective  rights  or  obligations 
or  PHILADEP  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  stmimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.    . 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  NW, 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PHILADEP.  AU  submissions 
should  refar  to  File  Number  SR- 
PHILADEP-95-10  and  should  be 
submitted  by  March  27, 1996. 


*  15  U.S.C  §S  78q-l(bK3)(A)  and  (F)  (1888). 


"  IS  U.S.C  S  78a(b)(3)(AKiii)  (1988). 
■  17  CFR  240.19b-t(eX4)  (1S8S). 


For  the  Commission  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  96-5152  Filed  3-5-96;  6:45  am) 
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[fMease  No.  34-36903;  File  No.  SR-Ptilx- 
96-01] 

Salf-Ragulatory  Organizations;  Notice 
of  Filing  and  Order  Qranting 
Accaleratad  Approval  of  Proposed 
Rule  Changa  by  tha  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Raatrtctiona 
on  Exarclaa  for  A.M-Settied  Indax 
Optiona 

February  28, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  January  17, 1996, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  witii  tiie 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Phlx  has  requested  accelerated  approval 
for  the  proposal.  This  Order  approves 
the  Phlx  proposal  on  an  accelerated 
basis  and  solicits  comments  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rules  1042A  (and 
corresponding  Options  Floor  Procedure 
Advice  G-1)  and  IIOIA  to  clarify  their 
application  to  a.m.-setUed  index 
options.  In  addition,  Phlx  also  proposes 
to  clarify  in  its  applicable  Rule 
Commentary  that  Phlx  Super  Cap  Index 
options  trading  hours  extend  until  4:15 
p.m.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Phlx  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule   ■ 
Change 

1.  Purpose 

The  Exchange  recently  amended  Rule 
1006A,  "Other  Restrictions  on  Options 
Transactions  and  Exercises,"  to  replace 
the  term  "business  day"  with  "trading 
day"  in  order  to  correct  the  application 
of  that  rule  to  a.m.-settled  index 
options.'  As  a  result,  restrictions  on 
exercise  are  only  in  effect  until  the 
opening  of  business  on  the  last  business 
day  before  expiration,  which  is 
generally  Friday  for  all  index  options. 
Following  further  review  of  the  index 
options  rules,  however,  the  Exchange 
has  identified  two  additional  changes 
necessary  to  clarify  the  application  of 
restrictions  on  exercise  to  a.m.-settled 
index  options. 

First,  the  Exchange  proposes  to 
amend  Rule  1042A.  "Exercise  of  Option 
Contracts,"  to  seplace  the  term  "trading 
day"  with  "business  day"  in  paragraph 
(b].2  Paragraph  (a)  to  Rule  1042A 
requires  members  to  follow  certain 
procedures  when  tendering  exercise 
advices.  Paragraph  (b),  however,  states 
that  the  provisions  of  paragraph  (a)  do 
not  apply  on  the  last  trading  day  before 
expiration.  Although  all  index  options 
expire  on  Saturday,  the  last  trading  day 
for  a.m.-settled  index  options  is 
Thursday.  Under  the  current  Rule, 
therefore,  an  investor  who  exercises  an 
a.m.-setUed  option  on  Satiu-day  by 
notifying  his  broker  on  Friday  would  be 
required  to  submit  an  exercise  advice. 
Changing  the  term  "trading  day"  to 
"business  day"  allows  the  Exchange  to 
correct  an  unintended  result  and  more 
clearly  reflects  that  an  exercise  advice  is 
not  required  for  exe^ises  of  index 
options  submitted  on  expiration  Friday, 
whether  a.m.-settled  or  p.m. -settled. 

Second,  the  Exchange  proposes  to 
amend  Commentary  .01  to  Rule  11 01  A, 
Terms  of  Option  Contracts,  to  replace 
the  language  "including  the  business 
day  prior  to  expiration"  with  "through 
the  last  trading  day  prior  to  expiration." 
This  change  is  necessary  because  the 
old  language  implies  that  expiring  a.m.- 
setUed  index  options  may  trade  on  the 
Friday  prior  to  expiration.  By  changing 
this  language,  the  Exchange  notes  that 
broad-based  index  options  to  which  the 
Commentary  is  applicable  will  be  able 


'  17  C3^  20O.3O-3(a)(12)  (1995). 


'  See  Securities  Exchange  Act  Release  No.  3SB27 
Oune  B.  1995).  60  FR  31336  (June  14,  199S). 

'  Phbc  proposes  to  make  tha  same  change  in 
Options  Floor  Procedure  Advice  G-1,  Exercise 
Requirements. 
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to  trade  until  4:15  p.m.  each  business 
day.  through  the  hot  trading  day  prior 
to  expiratitm,  which  would  be  Friday 
for  pjn.-settled  indsx  options  and 
Thuiaday  far  ajn.-settled  index  options. 

The  PUx  notes  that  Rule  1101  A(c) 
establishes  that  index  options  shall 
trade  until  4:10  p.m..  Commentary  .01  to 
this  Rule  extends  the  trading  session  to 
4:15  pjn.  for  certain  broad-ba^  index 
options.  Acondingly.  the  Phbt  also 
proposes  to  amend  the  language  in  Rule 
110lA(c)  from  "business  day"  to 
"trading  day"  in  order  to  clarify  that 
•jn.-aettled  index  options  which  trade 
until  4:10  p.m.  may  not  trade  on  the 
Friday  pricv  to  expiration. 

nnaUy.  the  Exchange  proposes  to 
clarify  in  Coounentary  .01  to  Rule 
IIOIA  that  Super  Cap  Index  options 
trade  until  4:15  p.m. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  changes  are  consistent  with  Section 
6(b)  of  the  Act  in  general  and  further  the 
obfectives  of  Section  6(b)(5)  in 
particular  in  that  they  ara  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  }ust 
and  equitable  principles  of  trade,  and 
ere  not  designed  to  permit  unfair 
discrimination  between  customers. 
iMoen,  broken  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Fiadings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
'    requirements  of  Section  6(b)(5).3 
Specifically,  the  Commission  notes  that 
the  change  in  terminology  to  Rules 
1042A  and  1101 A  achieves  conformity 
with  the  language  contained  in  Phlx 
Rule  1006A  with  respect  to  restrictions 
on  exercise.  As  a  lesidt, -exercise  advices 
will  not  be  required  on  the  Friday  before 
expiraticm.  regardless  of  whether  an 
option  is  a.m.  or  p.m.-8ettled.  or 


whether  it  trades  until  4:10  p.m.  or  4:15 
p.m.  Furthermore,  implementation  of 
the  proposal  is  necessary  to  effect  the 
Exchange's  intended  procedures 
regarding  exercise  requirements  and 
restrictions  for  index  options. 

The  Commission  also  believes  that  the 
Exchange's  proposed  rule  text 
clarification  that  trading  houn  for  Super 
Cap  Index  options  extend  until  4:15 
p.m.  is  reasonable.  The  Commission  has 
previously  approved  the  trading  of 
Super  Cap  Index  options  to  4:15  p.m.* 
Therefore,  the  amendment  is  technical 
in  nature  and  does  not  raise  any  new  or 
unique  regulatory  issues. 

The  Commission  finds  good  cause  to 
approve  the  proposed  rule  changes  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  the 
Commission  finds  that  because  the 
changes  in  terminology  to  Rules  1042A 
and  IIOIA  simply  bring  these  Rules 
into  conformity  with  Phlx  Rule  1006 A 
and  other  options  exchanges,  and  the 
Phlx  rule  text  clarification  that  Super 
Cap  Index  Options  trade  until  4:15  p.m. 
is  technical  in  nature,  they  do  not  raise 
any  new  or  unique  regvdatory  issues. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  the  Act  to  approve  the 
proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Ccnnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission  s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-01 
and  should  be  submitted  March  27. 
1996. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Acts  that  the 
proposed  rule  change  (SR-Phlx-96-01) 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Cammission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  gft-5219  Filed  3-5-96;  8:45  am] 
■Uan  CODE  S»1»4t-M 


DEPARTMENT  OF  STATE 

[PuMleNotico2353] 

Advieory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  documentation 
will  meet  in  the  Department  of  State  on 
Thursday,  March  21. 1996  in 
Conference  Room  1205  and  Friday, 
March  22, 1996,  in  Conference  Room 
1105. 

The  Committee  will  meet  in  open 
session  from  9  a.m.  on  the  morning  of 
Thursday,  March  21. 1996,  until  12 
noon.  The  remainder  of  the  Committee's 
sessions  fiom  1:30  p.m.  on  Thursday, 
March  21  until  1  p.m.  Friday,  March  22, 
will  be  closed  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  It  has 
been  determined  that  discussions 
during  these  portions  of  the  meeting 
will  involve  consideration  of  mattere 
not  subject  to  public  disclosure  under  5 
U.S.C.  552b(c)(l).  and  that  the  public 
interest  requires  that  such  activities  will 
be  withheld  fiom  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretary,  Advisory 
Conmiittee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520.  telephone  (202)  663-1123.  (e- 
mail  histofi®ix.netcom.com). 

Dated:  February  27, 1996. 
William  Z.  Slany. 
Executive  Secretary. 

IFR  Doc.  96-5174  Filed  3-5-96;  iB:45  am] 
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*  IS  U.S.C  §  7Sf(bXS)  (1988). 


*  See  Securities  Exchange  Act  Releeae  No.  38389 
(Oct  13. 1995). 


s  15  U.S.C.  §  78»(b)(2)  (1988). 
•  17  CFR  200.3O-3(a)(12)  (1994). 


DEPARTMENT  OF  TRANSPORTATION 

OrUce  of  the  Secretary 

[Dockets  OST-OS-666  and  OST-05-667] 

APPLICATIONS  OF  SUNWORLD 
INTERNATIONAL  AIRLINES,  INC.  FOR 
ISSUANCE  OF  NEW  CERTIFICATE 
AUTHORITY 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  96-2-58) 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Sunworld 
International  Airlines,  Inc.,  fit,  willing, 
and  able,  and  (2)  awarding  it  certificates 
of  public  convenience  and  necessity  to 
engage  in  interstate  and  foreign 
scheduled  air  transportation  of  persons, 
property,  and  mail,  for  a  period  of  one 
year. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
March  7, 1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-95-666  and  OST-95-667  and 
addressed  to  the  Documentary  Services 
Division  (C-55,  Room  PL-^01),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  COHrACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.  Washington,  D.C. 
20590,  (202)  366-9721. 

Dated:  Fabruaiy  29. 1996. 

CkaricH  A.  Hnakxtt 

Assistant  Secretary  for  Aviation  and 
bttemational  AffcUrt. 

(FR  Doc  96-5192  Filed  3-S-96;  8:45  tm] 
tflntfi  coos  <tn  n  p 


Fedeial  Aviallon  AUmli  lietratton 

[tpedalCoiiMMMlt^ 

(nTCA,  RiC!  MkNmuafi  Ferfonnence  and 

IwBlailBtluii  Wandaide  tor  Ruwawey  Guard 

LigMs 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  for  a  Special  Committee 
184  meeting  to  be  held  March  26. 1996, 
starting  at  9:30  son.  The  meeting  will  be 
held  at  RTCA.  1140  Connecticut 
Avenue,  N.W.,  Suite  1020,  Washington, 
DC.  20036. 


The  agenda  will  be  as  follows:  (1) 
Administrative  Annoimcements;  (2) 
Chairman's  Introductory  Remarks;  (3) 
Review  and  Approval  of  Meeting 
Agenda;  (4)  Review  and  Approval  of 
Minutes  of  the  Previous  Meeting;  (5) 
Review  Work  Assignments  fix>m  the 
Previous  Meeting;  (6)  Complete  All 
Sections  of  Draft  in  Preparation  for 
Distribution  for  Comment;  (7)  Other 
Business;  (8)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434)  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  February 
28, 1996. 

Janice  L.  Peten, 

Designated  Official. 

[FR  Doc.  96-5123  Filed  3-5-95;  8:45  am] 
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Intent  to  Rule  on  Application  to  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  Collected  at  Los  Angeles 
Intematlonai  Airport  (LAX),  Los 
Angeles,  California 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Los  Angeles  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  15, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  in  triplicate 
to  the  following  mailing  address: 
Federal  Aviation  Administration, 
Airports  Division,  P.O.  Box  92007, 
WWPC,  Los  Angeles,  CA  90009,  or 
delivered  in  triplicate  to  the  following 
street  address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Hawthorne,  CA 
90261. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jerald  K. 
Lee,  Deputy  Executive  Director,  Los 
Angeles  Department  of  Airports,  One 
Worid  Way,  Los  Angeles,  CA  90045. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the,  Los  Angeles 
Department  of  Airports  under  §  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  P.  Milligan,  Supervisor, 
Standards  Section.  AWP-62lm  Airports 
Division,  Federal  Aviation 
Administration.  15000  Aviation  Blvd., 
Hawthorne,  CA  90261.  Tel  (310)  725- 
3621.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  fiom  a  PFC  at  LAX  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  February  14.  1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Los  Angeles  Department  of  Airports 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  31,  1996. 

The  following  is  a  brief  overview  of 
the  application  (PFC  application  I?) 

Levey  o/ PFC;  $3.00. 

Actual  charge  effective  date:  July  1, 
1993. 

Actual  charge  expiration  date: 
December  31, 1995. 

Total  estimated  net  PFC  revenue 
collected:  $168,000,000. 

Total  estimated  PFC  revenue  to  be 
used:  $116,000,000. 

The  balance  of  approximately 
$52,000,000  in  PFC  revenue  is 
concurrently  proposed  for  airfield 
projects  at  Ontario  International  Airport 
(ONT)  and  LAX  under  a  separate  PFC 
application.  This  is  part  of  an  informal 
resolution  process  in  accordance  with 
section  168.83  of  FAR  Part  158. 

Brief  description  of  proposed  project: 
ONT  Terminal  Development  Program. 

Class  or  classes  of  air  carriers  which 
'  the  public  agency  has  requested  not  be 
required  to  collect:  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
Form  1800-31,  including:  American 
Trans  Air  Execujet.  CFI,  Inc.,  Chrysler 
Aviation.  Corporate  Flight.  Inc.,  Elliott 
Aviation.  Geneva  International.  Key  Air. 
KMR  Aviation,  Louisiana  Pacific 
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Corporation.  Mayo  Aviation.  Inc.. 
Mcathco  Enterprises,  Inc.,  Modesto 
Executive  Air  Charter,  Morgan 
Equipment.  Raleigh  Jet  Charter, 
Sunaritan  Health  Services,  Valko,  Inc.. 
Windstar  Aviation  Corp..  and  Yecny 
Enterprises,  Inc. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 

■ronnATWw  contact. 

In  addition,  any  person  may,  upon 
request,  inspect  the  apphcation,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Los  Angeles 
Department  of  Airports.  Los  Angeles 
Intematianal  Airport.  | 

bsusd  in  Los  Angeles,  Califiomia  on 
Fritfuary  16, 1996. 
latertCBlM^ 

Acting  Manager,  AirportM  Divigkm,  Western- 
Pacific  Region. 

(FR  Doc  96-5124  Filed  3-5-96;  8:45  am] 
I  0001  4S1S-1S-M 


Nadofiai  Highwiy  Traffic  Sataty 
Adniniatralloii^ 

IPodNt  Na  96-M;  NoMee  q 

DaeWon  ttiat  Nonconforming  1991 
BMW  735IL  Paaaangar  Cars  are 
EHgiMaforimportalion 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decisicn  by  NHTSA 
that  nonconforming  1991  BMW  735IL 
passanger  cars  are  eligible  for 
importation. 


f :  This  notice  announces  the 
decision  by  NHTSA  that  1991  BMW 
735IL  passenger  cars  not  originally 
manufactured  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufactiuer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1991 
BMW  735IL).  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

EFFECTIVE  DATE:  March  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  CompUance.  NHTSA  (202-365- 
5306).  I 

•UPPLEMENTARY  mFORMATION:    | 

Backgronnd 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 


Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactxired 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Fart  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rnpster. 

Qiampagne  Imports,  Inc.  of  Landsale. 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1991  BMW  735IL  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  December  11, 1995  (60 
FR  63568)  to  afford  an  opportunity  for 
public  comment.  The  Reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner.  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-146  is  the 
vehicle  eligibility  nimiber  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1991  BMW  735IL  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1991  BMW  735IL  originally 
manufactured  for  importation  into  and 


sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  February  29, 1996. 
Marilynna  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc  96-5128  Filed  3-5-96;  8:45  am] 
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[Docket  No.  95-«6;  Notice  2] 

Deciaion  that  Nonconforming  1992  and 
1993  Mereedea-Benz  500SEL 
Paaaenger  Cars  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1992  and  1993 
Mercedes-Benz  500SEL  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1992  and  1993 
Mercedes-Benz  500SEL  passenger  cars 
not  originally  manufactiued  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
vehicles  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards  (the  U.S.-certified 
versions  of  the  1992  and  1993 
Mercedes-Benz  500SEL),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
EFFECTIVE  DATE:  March  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  . 
George  Entwistle,  Office  of  Vehicle 
Safety  CompUance,  NHTSA  (202-3766- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S,C. 
30115  (formerly  section  114  of  the  Act), 


and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eUgibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  (wriod, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it 
received,  whether  the  vehicle  is  efigible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rnrister. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  CaUfomia  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1992  and  1993 
Mercedes-Benz  500SEL  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  NFfTSA  publishes  notice 
of  the  petition  on  December  15, 1995  (60 
FR  64468)  fo  afford  an  opportunity  for 
public  comment  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to°the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  EUgibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-147  is  the 
vehicle  eligibifity  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1992  and  1993  Mercedes-Benz  500SEL 
(Model  ID  140.051)  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  substantially 
similar  to  1992  and  1993  Mercedes-Benz 
500SEL  passenger  cars  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  are 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on  February  29, 1996. 
Marilyniw  Jacobs, 

Director  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  96-5129  Filed  3-5-96;  8:45  am) 
BILLMQ  coos  4eiO-a»-M 


Resaarch  and  Special  Programa 
Administration 

Pipeline  Safety  User  Fees 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice 

SUMMARY:  This  notice  aimoimces  that 
the  fiscal  year  1996  user  fee  assessments 
for  pipeline  facilities  will  be  mailed  to 
pipeline  o{>erators  on  or  about  February 
29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Kokoszka,  (202)  366-4554,  U.S. 
Department  of  Transportation,  RSPA, 
Office  of  Pipeline  Safety,  400  Seventh 
Street,  S.W.,  Washington.  DC  20590, 
regarding  the  subject  matter  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  The  fee  to 
be  assessed  for  Natural  Gas 
Transmission,  Hazardous  Liquid  and 
Liquefied  Natiual  Gas  (LNG)  are  as 
indicated  below: 

Natural  gas  transmission  pipelines: 
$77.49  per  mile  (based  on  290,924  miles 
of  pipeline).  Hazardous  liquid  pipelines: 
$49.65  per  mile  (based  on  155,649  miles 
of  pipeline). 

LnG  is  based  on  the  number  of  plants 
and  total  storage  capacity: 


Total  Storage  Capac- 
ity BE  LS 

Assessment/Plant 

<1 0,000 

-  $1,250 

10,000-100.000  

100,000-250,000  

250,000-600,000  

>500,000  

-$2,500 
-  $3,750 
-$5,000 
-$7  500 

Section  60301  of  Title  49,  United 
States  Code '.  authorizes  the  assessment 
and  collection  of  pipeline  user  fees  to 
fund  the  pipeline  safety  activities 
conducted  imder  49  U.S.C.  60101  et  seq. 
RSPA  assesses  each  operator  of 
regulated  interstate  and  intrastate 
natural  gas  transmission  pipelines  (as 
defined  in  49  CFR  Part  192),  and 
hazardous  liquid  pipefines  carrying 
petroleum,  petroleiun  products, 
anhydrous  ammonia  and  carbon  dioxide 
(as  defined  in  49  CFR  Part  195)  a  share 
of  the  total  Federal  pipeline  safety 
program  costs  in  proportion  to  the 


■  Formerly  section  7005  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985  (Pub.L 
9&-272).  The  change  in  citation  is  the  result  of  the 
enactment,  on  July  5, 1994,  of  Pub.  L.  103-272, 
which  codified  various  transportation  laws. 


number  of  miles  of  pipeline  each 
operator  has  in  service.  Operators  of 
LNG  facilities  are  assessed  based  on 
total  storage  capacity  (as  defined  in  49 
CFR -Part  193). 

A  final  rule  on  hazardous  liquid 
pipelines  operating  at  20  percent  or  less 
of  specified  minimum  yield  strength 
(low  stress  pipelines),  was  published  in 
the  Federal  Register  on  July  12, 1994. 
This  rule  became  effective  on  August 
11, 1994.  Low  Stress  Pipelines  include 
pipelines  that  carry  highly  volatile 
liquids  (HVL),  pipelines  or  pi{}eline 
segments  in  populated  areas,  and 
pipelines  or  pipeline  segments  in 
navigable  waterways.  Onshore  rural 
gathering  pipelines,  pipelines  that 
operate  at  less  than  20%  of  SMYS  (non- 
HVL  located  outside  populated  areas 
and  navigable  waterways),  and  other 
pipelines  excluded  from  regulation  by 
49  CFR  195,  should  not^  included. 

In  accordance  with  the  provisions  of 
49  U.S.C.  60301,  Departmental 
resources  were  taken  into  consideration 
for  determining  total  program  costs.  The 
apportionment  ratio  between  gas  and 
liquid,  as  shown  below,  is  a  result  of 
increased  program  resources  to  the 
hazardous  Uquid  program  because  of 
environmental  requirements  following 
passage  of  the  Pipeline  Safety  Act  of 
1992  (Pub.  L.  102-508): 


Year(s) 

General  pro- 
gram costs 
(Gas) 

General  pro- 
gram costs 
(Liquid) 

1986- 
1990. 

1991- 
1992. 

1993 

1994 

1995 

1996 

80% 

75% 

75%  (3/4  yr.)  ... 
60%  (1/4  yr.)  ... 

60% 

75% 

65% 

20% 

25% 

25%  (3/4  yr) 
40%  (1/4  yr) 
40% 
25% 
35% 

Collection  Dates:  In  accordance  with 
the  regulations  of  the  Department  of  the 
Treasury,  user  fees  will  be  due  30  days 
after  the  date  of  the  assessment.  Interest, 
penalties,  and  administrative  charges 
will  be  assessed  on  delinquent  debts  in 
accordance  with  31  U.S.C.  3717. 

Issued  in  Washington,  DC  on  February  29, 
1996. 

Dr.  DJC.  Sharma, 

Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  96-5193  Filed  3-5-96;  8:45  am) 
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Surfaca  Tranaportation  Board  ■ 

[STB  Finance  Docket  No.  32873] 

ArkanaaaOUahoma  Railroad 
Company— Laaaa  and  Trackage  Rights 
EmmpUon— Maaouri  Pacific  Raliroad 
Company  and  the  State  of  Oklahoma 

Arkansas-Oklahoma >  Railroad 
Company  (AOK),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.31  to  assimie  the  Missouri 
Pacific  Railroad's  (MP)  lease  of  a  rail 
line  which  is  owned  by  the  State  of 
(%lahoma  between  Howe,  OK.  at 
milepost  295.36  and  McAlester,  OK,  at 
milepost  364.96,  a  distance  of  69.60 
miles.  The  transaction  also  includes 
incidental  AOK  trackage  rights  for 
interchange  purposes  over  MP's 
Shawnee  Branch  rail  line  Iwtween 
milepost  364.96  and  milepost  370.5  and 
between  milepost  566.00  and  milepost 
563.00,  a  distance  of  8.54  miles. 

Consummation  is  scheduled  to  occur 
on  or  after  the  March  1, 1996  e%ctive 
date  of  the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction.  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  32873,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board,  Case  Control 
Branch.  1201  Constitution  Avenue, 
N.W.,  Washington,  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Kelley  E.  O'Brien,  Mayer, 
Brown  ft  Piatt,  2000  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20006. 

Decided:  February  29, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Varaon  A.  Williams, 
Secretary. 

[FR  Doc.  96-5255  Filed  3-5-96;  8:45  am) 
MLUNQ  CODE  OiJ  QQ  r 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88.  109  Sut.  803  (the  Act),  which  vras  enacted 
on  December  29, 1995,  and  took  effect  on  January 
1, 1996,  abolished  the  Interstate  Conunerce 
CommiMion  (ICCJ  and  transferred  certain  functions 
to  the  Sur&ce  Transportation  Board  (Board).  This 
notice  relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  10901. 


[STB  Finance  Docket  No.  32872] 

IMinnesota  Commercial  Railway 
Company— Trackage  Rights 
Exemption — Soo  Line  Railroad 
Company 

Minnesota  Commercial  Railway 
Company  (MNCR)  has  filed  a  verified 
notice  under  49  CFR  1180.2(d)(7)  to 
acquire  overhead  trackage  rights  from 
the  Soo  Line  Railroad  Company  (Soo) 
over  approximately  7.60  miles  between 
milepost  416.14+/-  near  Merriam  Park 
and  milepost  408.54+/-  near  East 
Hoffman  Avenues  in  St.  Paul,  Ramsey 
Coimty,  MN.  The  trackage  rights  were 
scheduled  to  become  effective  on 
February  29.  1996. 

The  notice  states  that  the  MNCR's  use 
of  the  Soo  track  will  enable  MNCR  to 
operate  trains  it  handles  in  interchange 
with  other  carriers. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  wiU  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.—rLease  and 
Operate.  354  I.C.C.  732  (1978)  and  360 
I.C.C.  653  (1980). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32872,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Larry  D.  Stams,  Esq.,  1000  Soo  Line 
Building.  105  South  Fifth  Street, 
Minneapolis,  MN  55402. 

Decided:  February  29,  1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-5256  Filed  3-5-96;  8:45  am) 
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'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-68.  109  Stat.  B03.  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996.  abolished  the  Interstate  Conunerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323. 


DEPARTMErfT  OF  THE  TREASURY 

SulNniaaion  for  0MB  review;  comment 
request 

February  22. 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
0M6  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  Offices/Financial  Crimes 
Enforcement  Network  (FinCEN) 

OMB  Number:  1505-0063. 

Form  Number:  TD  F  90-22.1. 

Type  of  Review:  Extension. 

Title:  Report  of  Foreign  Bank  and 
Financial  Accounts. 

Description:  The  Department  of  the 
Treasury  requires  the  information  on 
this  form  in  order  to  assist  it  in  its 
efforts  to  prevent,  detect,  and  enforce 
laws  to  combat  money  laimdering  and 
other  financial  crimes. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
140,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
11,510,025  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental 
Offices,Room  2110, 1425  New  York 
Avenue,  N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  96-5246  Filed  3-5-96;  8:45  am] 
BIUMQCOOE  4810-2S-P 


Submisaion  for  OMB  review;  comment 
request 

February  28, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 


Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Cleerance 
Officer  Usted.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  CUSTOMS  SERVICE  (CUS) 

OMB  Number:  1515-0208. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Tjue:  North  American  Free  Trade 
Agreement  Duty-Deferral. 

Description:  The  duty  deferral 
claimant  will  make  application  to  the 
U.S.  Customs  for  excess  duty  paid  on 
NAFTA  eUgible  good  which  has  been 
exported  to  another  NAFTA  coimtry. 
This  procedure  of  refimds  will  become 
effective  for  goods  into  Canada 
(Effective  01/01/96)  and  Mexico 
(Effective  01/01/01). 

Respondents:  Individuals  or 
hotiseholds.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,783. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  250,065  houis. 

Clearance  Officer:  Norman  Waits 
(202)  927-1551,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6426, 1301  Constitution 
Avenue,  N.W.,  Washington.  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUaod, 

Departmental  Reports  Managpment  Officer. 
(FR  Doc.  96-5247  Filed  3-5-96;  8:45  am] 
MLUNQ  oooe 


Submiaalon  for  OMB  Raviaw; 
Comment  Request 

February  28, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury.  Room  2110. 142S  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Qutoms  Serrice  (CUS) 

OMB  Number:  1515-0170. 

Form  Number:  CF-3461. 

Type  of  Review:  Extension. 

Title:  Manufacturer/Shipper  Name 
and  Address  Required  at  'Time  of  Entry. 

Description:  llie  manufacturer's/ 
shipper's  names  and  addresses  are 
required,  in  coded  format,  in  block  26 
of  the  entfy  form  3461.  This  information 
assists  Customs  not  only  with  the 
verification  of  the  Manufacturer's 
Identification  number  provided  on  the 
entry  forms,  but  also  with  the 
interdiction  of  violative  shipments 
through  positive  identification  of  the 
parties. 

Respondents:  Business  or  other  for- 
profit,  Federal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  minutes. 

Frequency  of  Response:  Other  (Daily). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,919  hotuv. 

Clearance  Officer:  Norman  Waits, 
(202)  927-1551,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6426, 1301  Constitution 
Avenue  NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Managsment  Officer. 
[FR  Doc  96-5248  Filed  3-5-06;  8:45  am] 
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Submlaaion  for  OMB  Raviaw; 
Conunant  Raquaat 

February  28, 1996. 

The  Department  of  Treasury  has 
submitted  the  foUowing  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
PubUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  WasMngton,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  end 
Firearms  (BATF) 

OMB^lumber:  1512-0141. 

Form  Number:  ATF  F  2635  (5620.8). 


Type  of  Review:  Extension. 

Title:  Claim— Alcohol,  Tobacco  and 
Fiiearms  Taxes. 

Description:  This  form  is  used  by 
taxpayers  to  show  the  basis  for  a  credit 
remission  and  aUowance  of  tax  on  a  loss 
of  taxable  articles.  To  request  a  refimd 
or  abatement  on  taxes  excessively  or 
erroneously  coUected.  To  request  a 
drawback  of  tax  p>aid  on  distiUed  spirits 
used  in  the  production  of  non-beverage 
products.  This  form  is  submitted  along 
with  supporting  docimients  to  indicate 
the  reason  a  credit  of  Federal  tax  should 
be  made. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 
Quarterly,  Monthly. 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

OMB  Number:  1512-0178. 

Form  Number:  ATF  F  4483  (5300.5). 

Type  of  Review:  Extension. 

Title:  Reporting  of  Firearms 
Transactions. 

Description:  This  form  is  used  to 
evaluate  firearms  transactions  by 
Ucensee  when  the  Regional  Director 
(Compliance)  determines  the  need  to  do 
so.  It  is  prepared  from  existing  records 
and  submitted  to  the  official. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250  hours. 

OMB  Number:  1 5 1 2-0203 . 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/06. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plants — Excise 
Taxes. 

Description:  lliis  collection  of 
information  is  necessary  to  account  for 
and  verify  taxable  removals  of  distilled 
spirits.  The  data  is  used  to  audit  tax 
payments. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
133. 

Estimated  Burden  Hours  Per 
Recordkeeper:  26  hours. 

Frequency  of  Response:  Weekly. 

Estimated  Total  Recordkeeping 
Burden:  3,458  hours. 

OMB  Number:  1512-0204. 

Form  Number:  ATF  F  51 10.38. 
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TVpe  of  Review:  Extension. 

Title:  Fonnula  for  Distilled  Spirits 
Under  the  Federal  Alcohol 
Administration  Act  (Supplemental). 

Description:  ATF  F  5110.38  is  used  to 
determine  the  classification  of  distilled 
spirits  for  labeling  and  for  consumer 
protectian.  The  form  describes  the 
person  filing,  type  of  prodiict  to  be 
made,  and  restrictions  to  the  labeling 
and  manutiacture.  The  form  is  used  by 
ATF  to  ensure  that  a  product  is  made 
and  labeled  properly  and  to  audit 
distilled  spirits  operations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  1  hoiir. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4.000  hoMis. 

OMB  A/umber- 1512-0369. 

Recordkeeping  Requirement  ID 
Number  ATF  REC  5300/1. 

Type  of  Review:  Extension. 

Title:  Licensed  Firearms 
Manufacturers  Records  of  Production, 
Disposition,  and  Supporting  Data. 

Description:  Firearms  manufacturers' 
record  is  a  permanent  record  of  firearms 
manufactured  and  records  of  their 
disposition.  These  records  are  vital  to 
support  ATF's  mission  to  inquire  into 
the  disposition  of  any  firearms  in  the 
course  of  a  criminal  investigation. 
.    Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,380. 

Estimated  Burden  Hours  Per 
Recordkeeper:  3  minutes  per  line  item. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  72,023  hours. 

OMB  Number:  1512-0386. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  7570/1. 

Type  of  Review:  Extension. 

Tiue:  Records  of  Acquisition  and 
Dis{>08ition — ^Registered  Importers  of 
Arms,  Anmiunition  and  Implements  of 
War  on  the  U.S.  Mimitions  Imports  List. 

Description:  These  records  of  items 
that  are  usted  on  the  U.S.  Munitions 
List  are  used  to  account  for  the  items  by 
the  Registered  Import  and  this  Bureau  in 
investigation  to  insure  compliance  with 
the  Federal  Law. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  250  hours. 


Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB??eviewer.-  Milo  Smiderhauf, 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUuid, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  96-5249  Filed  3-5-96;  8:45  am] 
aa-UNQ  CODE  4S10-31-P 


Office  of  inspector  General 

Privacy  Act  of  1974.  as  Amended; 
System  of  Records 

AGENCY:  Departmental  Offices.  Treasiuy. 
ACTION:  Notice  of  Revised  System  of 
Records. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974.  the  Office  of 
Inspector  General  (OIG)  gives  notice  of 
a  revised  system  of  records  entitled 
General  Allegations  and  Investigative 
Records— Treasury/DO.190.  The  system 
notice  was  last  published  in  its  entirety 
in  the  Federal  Register,  at  60  FR  56664 
on  November  9, 1995. 
DATES:  This  notice  will  be  adopted 
without  further  publication  in  the 
Federal  Register  on  April  15, 1996, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public. 

ADDRESSES:  Comments  should  be  sent  to 
Office  of  Inspector  General,  Assistant 
Inspector  General  for  Resources,  Room 
7119, 1201  Constitution  Avenue,  NW, 
Washington,  DC  20220.  Comments 
received  will  be  available  for  inspection 
in  the  Office  of  Inspector  General, 
Resources  Directorate,  Room  7102, 1201 
Constitution  Avenue,  NW,  Washington, 
DC,  during  the  hours  of  9  a.m.  to  3  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rennay  Nicholas,  Resources  Directorate, 
(202)  927-5210. 
SUPPt.EMENTARY  INFORMATION: 

The  General  Allegations  and 
Investigative  Records  system  is  being 
revised  to  reflect  additional  system 
locations,  authority  for  maintenance  of 
the  system,  and  revisions  to  the  storage, 
retrievability,  retention,  and  system 
manager  sections.  The  revisions  are 
necessary  to  accommodate  the  OIG's 
expanded  size  and  increased 
responsibility,  which  resulted  in  part 
from  the  Inspector  General  Act 
Amendments  of  1988  (Pub.  L.  100-504). 

To  adequately  fulfill  its  mission,  the 
OIG's  Office  of  Investigations  has 


opened  offices  in  five  locations  aroimd 
the  country.  Keeping  investigative  files 
in  these  locations  is  essential  to  the 
successful  operation  and  adequate 
record  keeping  of  the  Office  of 
Investigations. 

The  Privacy  Act  notice  data  element 
"P\upose(s)"  is  being  added  to  the 
notice  to  conform  with  requirements  of 
the  Act. 

The  storage  and  safeguards  of 
magnetic  media  have  been  changed  to 
increase  security  over  those  indices. 

The  investigative  index,  which 
previously  had  been  maintained  on 
index  cards,'has  been  automated.  The 
automation  allows  for  more  rapid 
retrieval  of  case  niunbers  and  status 
synopses.  Retrievability  by  case  agent's 
name  and  number  is  being  added  to 
further  assist  OIG  officials  in  evaluating 
workload  and  case  status  information. 
In  addition,  a  correspondence  tracking 
system  called  the  Correspondence 
Allegations  and  Investigative  Tracking 
System  (CAITS)  was  developed  to  more 
efficiently  control  investigative 
correspondence.  CAITS  is  accessed 
throu^  the  OIG's  Management 
Information  System  (D0.191)  menu. 
However,  the  records  reside  in 
Treasury  fDO  .190 — General  Allegations 
and  Investigative  Records  system. 

The  retention  period  for  investigative 
indices  stored  on  magnetic  media  has 
been  changed  to  be  retained 
indefinitely.  The  records  will  be 
updated  as  necessary. 

The  system  manager  responsibility 
has  been  delegated  to  the  Assistant 
Inspector  General  for  Investigations  for 
increased  office  efficiency. 

The  specific  changes  to  this  system  of 
records  are  set  forth  below: 

Traeaury/DO  .190 

SYSTEM  name: 

General  Allegations  and  Investigative 
Records — ^Treasury/DO. 

SYSTEM  location: 

Office  of  Inspector  General  (OIG), 
Assistant  Inspector  General  for 
Investigations,  1201  Constitution 
Avenue.  NW,  Washington.  DC  20220; 
Regional  Inspectors  General  for 
Investigations  in  Washington.  DC; 
Houston.  TX;  Los  Angeles,  CA;  and 
Chicago,  IL;  and  Office  of  Investigations 
field  offices  in  New  York,  NY,  and 
Gljmco.  GA.  Addres^s  may  be  obtained 
from  the  system  manager. 


AUTHonmr  for  maintenance  of  the  system: 

The  Inspector  General  Act  of  1978.  as 
Amended.  5  U.S.C.A.  App.3. 


PURP08E(8): 

The  records  and  information  collected 
for  and  maintained  in  this  system  are 
used  to  (a)  receive  allegations  of 
violations  of  the  Department's  rules  of 
conduct,  the  Office  of  Personnel 
Management  merit  system,  or  any  other 
criminal  or  dvil  misconduct  and  to  (b) 
prove  or  disprove,  to  the  extent 
possible,  allegations  which  the  OIG 
receives  that~are  made  against 
Department  of  the  Treasury  employees. 


SrORAQE: 

Paper  records  in  file  jackets  are 
maintained  in  a  secured  locked  room. 
Also,  magnetic  media  maintained  on  the 
Case  Tracking  Systems  are  password 
protected,  secured  by  an  internal  lock 
and  locked  in  a  secured  room.  Backup 
of  the  magnetic  media  is  maintained  in 
a  locked  safe. 

RErmEVABRJTY: 

Alphabetically  by  name  of  subject  or 
complainant,  by  case  number,  and  by 
special  agent  name  and/or  employee 
niunber. 

SAFEQUAROS: 

Paper  records  and  word  processing 
disks  are  maintained  in  lodged  safes  and 
all  access  doors  are  locked  when  offices 
are  vacant.  Automated  records  are 
controlled  by  computer  security 
programs  which  limit  access  to 
authorized  personnel  who  have  a  need 
for  such  information  in  the  course  of 
their  duties.  The  records  are  available  to 
Office  of  Inspector  General  personnel 
who  have  an  appropriate  security  . 
clearance  on  a  need-to-know  basis. 

RETENTION  AND  DISPOSAL: 

Investigative  files  and  paper  indices 
are  stored  on-site  for  3  years.  Indices  to 
those  files  are  stored  on-site  on 
magnetic  media  for  an  indefinite  time. 
The  magnetic  media  will  be  retained  . 
indefinitely;  however,  they  will  be 
updated  periodically  to  reflect  changes. 
Upon  expiration  of  their  respective 
retention  periods,  the  investigative  files 
are  transferred  to  the  Federal  Records 
Center.  Suitland.  Maryland,  for  storage 
and  in  most  instances  destroyed  by 
burning,  maceration  or  pulping  when  20 
years  old. 

SYSTEM  MANAQER(8)  AND*AOORE88(S): 

Assistant  Inspector  General  for 
Investigations,  Room  7320. 1201 
Constitution  Avenue.  NW,  Washington. 
DC  20220. 


Dated:  February  27, 1996. 
Alex  Rodriquez, 

Deputy  Assistant  Secretary  (Administration). 

(FR  Doc.  96-5159  Filed  03-05-95;  8:45  am] 
Bn.UNQ  COOE:  4tie-a5-F 


Bureau  of  Alcohol,  Tobacco  and 
Flrsarma 

Propoaed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwoiii  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3S06(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  Excise 
Tax  Retiun-Alcohol  and  Tobacco. 
DATES:  Written  comments  should  be 
received  on  or  before  May  6, 1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  Avenue  NW.. 
Washington.  DC  20226,  (202)  927-7768. 
FOR  FURTMER  MFORMATKM  COKTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Ruhf ,  Tax 
Compliance  Branch.  650  Massachusetts 
Avenue  NW..  Washington.  DC  20226. 
(202) 927-8210. 

SUPPUEMENTARY  INFORMATION: 

Title:  Excise  Tax  Retum-Alcohol  and 
Tobacco. 

OMB  Number:  1512-0467. 

Forni  Number:  ATF  F  5000.24. 

Abstract:  Businesses  report  their 
Federal  excise  tax  UabiUty  on  distilled 
spirits,  beer.  wine,  tobacco  products,  or 
cigarette  papers  and  tubes  on  ATF  F 
5000.24.  ATF  needs  this  form  to  identify 
the  taxpayer  and  to  determine  the 
amount  and  type  of  taxes  due  and  paid. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  sutenitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2800. 


Estimated  Time  Per  Respondent:  42 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  35,800. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubUc  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  Febmary  29, 1996. 
Bradley  A.  Bucklea. 
Acting  Director. 

(FR  Doc  96-5229  Filed  3-5-96;  8:45  am) 
iNJJW  coot  4t1»-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
oppurtuuity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Records  and  Supporting  Data:  Daily 
Summaries,  Records  of  Production, 
Storage,  and  Disposition,  and 
Supporting  Data  By  Licensed  Explosives 
Manufacturers  and  Manufacturers 
(Limited). 

DATES:  Written  comments  should  be 
received  on  or  before  May  6, 1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes,  650 
Massachusetts  Avenue  NW. , " 
Washington,  DC  20226,  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  f6rm(s)  and  instructions 
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should  be  directed  to  Janice  L.  Fields, 
nreanns  and  Explosives  Operations 
Branch,  650  Maraachusetts  Avenue, 
NW..  Washington,  DC  20226,  (202)  927- 
8052. 

Title:  Records  and  Supporting  Data: 
Daily  Summaries,  Records  of 
Production,  Storage,  and  Disposition, 
and  Supporting  Data  By  Licensed 
Explosives  Manubcturers  and 
Muiubcturers  (Limited). 

OMB  Nwnber  1512-0372. 

Recordkeeping  Requirement  ID 
Number.  ATF  REC  5400/2. 

Abstract:  These  records  show  daily 
activities  in  the  manufacture,  use, 
storage,  and  disposition  of  explosive 
materials  by  manufacturers  and 
manufacturers  (limited)  covered  imder 
18  U.S.C.  Chapter  40.  The  records  are 
used  to  show  where  and  to  whom 
explosive  materials  are  sent,  thereby 
ensxuing  that  any  diversion  will  be 
readily  apparent  and,  if  lost  or  stolen, 
ATF  will  be  immediately  notified  on 
discovery  of  the  loss  or  theft.  ATF 
requires  that  records  be  kept  5  years 
from  date  of  transaction. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,053. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  68.835. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  February  29, 1996. 
Bradley  A.  Buckln, 
Acting  Director. 

(FR  Doc  96-5230  Filed  3-5-96;  8:45  am] 
■UMQ  OOOe  4t10-31-^ 


UMI 


Propoaed  Collection;  Comment 
Requeat 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasiu7  is 
soliciting  comments  concerning  the 
AppUcation  and  Permit  to  Ship  Puerto 
Rican  Spirits  to  the  United  States 
Without  Payment  of  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  May  6, 1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  Lou  Blake, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue 
NW..  Washington.  DC  20226.  (202)  927- 
8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  and  Permit  to  Ship 
Puerto  Rican  Spirits  to  the  United  States 
Without  Payment  of  Tax. 

OMB  Number:  1512-0200. 

Form  Number:  ATF  F  5110.31. 

Abstract:  ATF  F  5110.31  is  used  to 
allow  a  person  to  ship  spirits  in  bulk 
into  the  U.S.  The  form  identifies  the 
person  in  Puerto  Rico  from  where 
shipments  are  to  be  made,  the  person  in 
the  U.S.  receiving  the  spirits,  amounts 
of  spirits  to  be  shipped,  and  the  bond 
of  the  U.S.  person  to  cover  taxes  on  such 
spirits. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  450. 

'  Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 


be  siimmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  acoiracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  February  29, 1996. 
Bradley  A.  Buckles, 

Acting  Director. 

(FR  Doc.  96-5231  Filed  3-5-96;  8:45  am] 

■ILUNQ  CODE  4*10-31-P 


Propoaed  Collection;  Comment 
Requeat 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
sohciting  comments  concerning  the 
Excise  Tax  Return-Alcohol  and  Tobacco 
Products  (Puerto  Rico). 

DATES:  Written  comments  should  be 
received  on  or  before  May  6, 1996  to  be 
assiired  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226,  (202)  927-7768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Ruhf.  Tax 
CompUance  Branch,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226, 
(202)  927-8220. 

SUPPLEMENTARY  INFORMATION: 

Ti'tie;  Excise  Tax  Retum-Alcohol  and 
Tobacco  Products  (Puerto  Rico). 

OMB  Number:  1512-0497. 

Fonn  Number:  ATF  F  5000,25. 


Abstract:  Businesses  in  Puerto  Rico 
report  their  Federal  excise  tax  liability 
on  distilled  spirits,  beer,  wine,  tobacco 
products,  or  cigarette  papers  and  tubes 
on  ATF  F  5000.25.  ATF  needs  this  form 
to  identify  the  taxpayer  and  to 
determine  the  amount  and  type  of  taxes 
due  and  paid. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  130. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubUc  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quaUty,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  tbe  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  Febrtiary  29, 1996. 
Bradky  A.  Bucklw, 
Acting  Director. 

(FR  Doc.  96-5232  Filed  3-5-96;  8:45  am] 
BHJJNQ  coot  4aiO-S1-^ 


Propoaed  Collection;  Comment 
Requeat 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Manufacturer  of  Tobacco  Products 
Monthly  Report. 

DATES:  Written  comments  should  be 
received  on  or  before  May  6, 1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue  NW.. 
Washington.  DC  20226.  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Chfford  A. 
Mullen.  Wine,  Beer  and  Spirits 
Regulations  Branch,  650  Massachusetts 
Avenue  NW.,  Washington.  EX:  20226, 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Manufacturer  of  Tobacco 
Products  Monthly  Report. 

OMB  Number:  1512-0163. 

Form  Number:  ATF  F  5210.5  (3068). 

Abstract:  ATF  F  5210.5  (3068) 
documents  a  tobacco  products 
manufacturer's  accounting  of  cigars  and 
cigarettes.  The  form  describes  the 


tobacco  products  manufactured,  articles 
produced,  received,  disposed  of  and 
statistical  classes  of  large  cigars.  ATF 
examines  and  verifies  entries  on  these 
reports  so  as  to  identify  imusual 
activities,  errors  and  omissions. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
101. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1212. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  p)erformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  February  29. 1996. 
Bradley  A.  Bucklet, 
Acting  Director 
[FR  Doc.  96-5233  Filed  3-5-96;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

[FRL-54M-1] 

nN20eO-AF36 

Pfolwtion  of  Stratospheric  Ozone; 
Servicing  of  Motor  Vehicle  Air 
Condltioneri 

AQBICY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule.  i 


r:  On  July  14, 1992,  EPA 
published  a  final  rule  in  the  Federal 
Regisler  establishing  standards  and 
requirements  regarding  the  servicing  of 
motor  vehicle  air  conditioners  (MVACs) 
that  use  chlorofluorocaibon-12  (CFC- 
12),  a  class  I  refrigerant,  and 
establishing  restrictions  on  the  sale  of 
small  containers  of  class  I  or  class  n 
refrigerants,  pursuant  to  section  609  of 
the  Qean  Air  Act,  as  amended  (the  Act). 

Pursuant  to  section  609(b)(1),  today's 
proposed  rule  would  establish  standards 
and  requirements  for  the  servicing  of 
motor  vehicle  air  conditioners  that  use 
class  I  or  class  II.substances  other  than 
CFG-12  as  a  refrigerant,  or  use  HFC- 
134a.  a  non-ozone-depleting  substitute 
for  CFC-12,  or  any  other  substitute  for 
a  class  I  or  class  Usubstance  used  in  an 
MVAC 

Today's  proposed  rule  also  would 
require  that  at  motor  vehicle  disposal 
focihties,  either  section  609  certified 
technicians,  or  employees,  ov^rners  or 
operators  of  the  facilities,  be  used  to 
recover  refrigerant  (whether  CFC-12  or 
a  substitute)  from  motor  vehicles 
located  at  the  facilities  and  bound  for 
disposal.  The  recovered  refrigerant 
would  have  to  be  reclaimed  or  recycled 
using  approved  equipment  priw  to  use 
in  recharging  an  MVAC  or  MVAC-like 
appliance.  The  proposal  would  also 
establish  standutts  for  owners  and 
operators  of  salvage  yards,  scrap 
recycling  fecilities,  landfills  or  other 
facilities  where  such  vehicles  may  be 
located,  to  sell  refrigerant  recovered 
from  such  vehicles  to  section  609 
certified  technicians.  Finally,  the 
proposal  would  establish  standards  for 
mobile  recovery  and  recycling  service. 

Today's  proposal  increases  industry 
flexibility  in  selecting  and  purchasing 
proper  recovery  and  recycling 
equipment  by  establishing  standards  for 
equipment  that  recovers  and/or  recycles 
additional  refrigerants,  and  approving 
independent  testing  organizations  that 
certify  such  equipment. 

By  promoting  the  recycling  or 
reclamation  of  all  refrigerants  from 


MVACs,  this  proposed  rule  will  help  to 
lower  the  risk  of  depletion  of  the 
stratospheric  ozone  layer  and  the 
possibility  of  global  warming,  thus 
diminishing  potentially  harmful  effects 
to  human  health  and  the  environment, 
including  increased  incidence  of  certain 
skin  cancers  and  cataracts. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  April 
5, 1996,  unless  a  hearing  is  requested  by 
March  18, 1996.  If  a  hearing  is 
requested,  written  comments  must  be 
received  30  days  after  the  hearing. 
Individuals  wishing  to  request  a  hearing 
must  contact  the  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
between  10  a.m.  and  4  p.m.,  Monday 
through  Friday,  Eastern  time,  by  March 
18, 1996.  To  find  out  whether  a  hearing 
will  take  place,  contact  the 
Stratospheric  Ozone  Information 
Hotline  after  March  19, 1996. 
ADDRESSES:  Written  comments  and  data 
should  be  sent  to  Public  Docket  No.  A- 
95-34.  This  docket  is  located  in  Room 
M-1500,  Waterside  Mall  (Ground 
Floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W.  Washington, 
D.C.  20460.  Dockets  may  be  inspected 
from  8:30  a.m.  to  5:30  p.m..  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Dibble,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J).  401  M  Street 
S.W.,  Washington,  D.C.  20460.  (202) 
233-9147  or  fax  (202)  233-9577  or 
electronically  at 

dibhlfl.chri.stine@epamail.epa.gov. 
Comments  and  data  submitted 
electronically  will  not  be  accepted.  The 
Ozone  Information  Hotline  at  1-800- 
296-1996  can  also  be  contacted  for 
further  information. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background 

A.  Statutory  Authority 

B.  July  14. 1992  Final  Rule  and  May  2. 
1995  Supplemental  Final  Rule 

II.  Today's  Proposed  Rule 

A.  Service  Practices 

1.  The  Handling  of  Refrigerant  From  Motor 
Vehicles  Bound  for  Disposal  and  Located 
at  Motor  Vehicle  Disposal  Facilities 

2.  Mobile  Recovery  and  Recycling 

B.  Standards  for  Recover/Recycle 
Equipement"^ 

1.  Standard  for  HFC-134a  Recover/Recycle 
Equipment 

2.  Standard  for  HFC-134a  Recover-only 
Equipment 

3.  Standard  for  Automotive  Refrigerant 
Recycling  Equipment  Intended  for  Use 
With  Both  CFC-12  and  HFC-134a 


4.  Standard  for  Recover-only  Equipment 
That  Extracts  Class  I  or  Class  II 
Refrigerants  Other  Than  CFC-12 

C.  Substantially  Identical  Equipment 

D.  Approved  Independent  Testing 
Oi^anizations 

E.  Technician  Training  and  Certification 

F.  Sales  Restrictions 

III.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 
C  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

I.  Background 

A.  Statutory  Authority 

Title  VI  of  the  Act  is  designed  to 
protect  the  stratospheric  ozone  layer. 
Section  609  of  the  Act  requires  the 
Administrator  to  promulgate  regulations 
establishing  standards  and  requirements 
regarding  the  servicing  of  MVACs. 
Section  609  defines  "refrigerants"  to 
include,  as  of  November  14, 1995,  any 
substance  that  substitutes  for  a  class  I  or 
class  II  substance  used  in  an  MVAC. 
The  statute  requires  that  as  of  that  date: 
Persons  servicing  an  MVAC  system  for 
consideration  must  use  approved 
recover/recycling  equipment.  To  be 
approved,  equipment  must  be  certified 
by  the  Administrator,  or  by  an 
independent  standards  testing 
organization  approved  by  the 
Administrator,  or  the  equipment  must 
be  substantially  identical  to  such 
equipment  if  it  was  purchased  prior  to 
the  date  EPA  proposed  standards 
applicable  to  the  equipment.  To  be 
certified,  the  equipment  must  meet 
standards  established  by  the 
Administrator,  which  shall  be  at  least  as 
stringent  as  Society  of  Automotive 
Engineers  (SAE)  standard  J1990.  In 
addition,  any  such  servicing  of  an 
MVAC  system  for  consideration  must  be 
performed  by  a  technician  trained  and 
certified  according  to  standards 
established  by  the  Administrator.  EPA 
also  sets  standards  for  certification  and 
training,  and  approves  organizations  to 
conduct  such  training  if  they  meet  the 
Agency's  standards.  Finally,  section  609 
prohibits  the  sale  of  small  containers  of 
class  I  or  class  II  substances  used  in 
MVACs,  unless  sold  to  section  609 
certified  technicians. 

B.  July  1 4,  1992  Final  Rule  and  May  2, 
1995  Supplemental  Final  Rule 

On  July  14, 1992,  the  Agency 
published  a  final  rule  initially 
implementiiig  section  609.  In  that  rule, 
the  Agency  prohibited  the  repair  or 
servicing  of  any  MVAC  for 
consideration  if  such  repair  or  servicing 
involved  the  air  conditioner  refrigerant, 
unless  performed  by  a  trained  and 
certified  technician  who  properly  uses 
approved  refrigerant  recycling 


equipment.  The  Agency  also  prohibited 
the  sale  or  distributioo  of  any  class  I  or 
class  n  substance  suitable  for  use  in  an 
MVAC  that  is  in  a  container  of  less  than 
20  poimds  to  anyone  other  than  a 
properly  trained  and  certified  section 
609  technician. 

The  July  14, 1992  final  rule  defines 
"approved  refrigerant  recycling 
eqmpment"  as  equipment  that  recovers 
and  recycles  CFC-12  refrigerant  and 
that  is  certified  by  the  Administrator  or 
by  an  independent  standards  testing 
organization  approved  by  the  Agency  as 
meeting  the  standards  set  forth  in 
appendix  A  in  the  rule.  Refrigerant 
recycling  equipment  is  also  considered 
approved  if  it  was  purchaaed  before 
September  4, 1991,  and  is  substantially 
identical  to  the  certified  equipment. 
Only  equipment  certified  as  meeting  the 
standards  or  meeting  the  criteria  for 
substantially  identiod  equipment  is 
approved  for  use  in  the  servicing  of 
motor  vehicle  air  conditioners  under 
section  609  of  the  Act. 

The  July  14, 1992  rule  also  estabUshes 
standards  by  which  (i)  an  independent 
standards  testing  organization  may 
apply  to  the  Agency  for  approval  to  test 
and  approve  refrigerant  recycling 
eqmpment,  and  (ii)  a  training  and 
certification  program  may  apply  to  the 
Agency  for  approval  to  train  and  certify 
technicians  in  the  proper  use  of 
refrigerant  recycling  equipment  for 
MVACs.  Finally,  the  rule  establishes 
various  recordkeeping  and  reporting 
requirements. 

Underwriters  Laboratories  (UL)  and 
ETL  Testing  Laboratories  (ETL)  are  the 
approved  independent  standards  testing 
organizations  uiat  currently  certify 
equipment  using  the  standards  that 
appear  in  appendix  A  of  the  rule.  These 
standards  apply  to  recover/recycle 
eqmpment  that  extracts  CFC-12 
refrigerant  from  a  motor  vehicle  air 
conditioner  and  cleans  the  refrigerant 
on-site.  The  regulatory  standards  are 
based  on  those  developed  by  SAE  and 
cover  service  procedures  for  recovering 
CFC-12  (SAE  J1989.  issued  in  October 
1989),  test  procedures  to  evaluate 
recover/recTcle  equipment  (SAE  J1990 
issued  in  October  1989  and  revised  in 
1991)  and  a  purity  standard  for  recycled 
CFC-12  refrigerant  (SAE  J1991,  issued 
in  October  1989). 

As  stated  above,  section  609  prohibits 
the  sale  or  distribution  of  any  class  I  or 
class  n  substance  suitable  for  use  in  an 
MVAC  that  is  in  a  container  of  less  than 
20  pounds  to  anyone  other  than  a 
properly  trained  and  certified  section 
609  technician.  It  should  be  noted, 
however,  that  EPA  expanded  this 
prohibition  in  the  regulations  pubUshed 
on  May  14. 1993  at  58  FR  28712  under 


section  608  of  the  Act  (40  CFR 
82.154(n)).  which  prohibits  the  sale  as 
of  November  14, 1994  of  any  size 
container  of  a  class  I  or  class  D 
substance,  including  refiigerant  blends 
that  include  class  I  or  class  D 
substances,  to  other  than  a  section  608 
or  section  609  certified  technician. 
The  July  14, 1992  rule  reserved 
standards  for  equipment  that  extracts 
but  does  not  recycle  CFC-12  refrigerant 
(recover-only  equipment)  in  Appendix 
B  to  the  rule.  On  May  2, 1995,  EPA 
published  a  final  rule  e^tabUshing 
regulatory  standards,  again  based  on 
those  developed  by  SA£,  which  apply  to 
certification  of  recover-only  equipment. 
Specifically,  for  recover-oiUy 
equipment,  the  Agency  adopted  (i)  the 
recommended  service  procedure  for  the 
containment  of  CFC-12  described  in 
SAE  J1989  and  already  set  forth  in 
appendix  A,  and  (ii)  a  standard  that 
describes  test  procedures  to  evaluate 
recover-onfy  equipment  that  is  based  on 
SAE  J2209  (issued  in  June,  1992). 

n.  Today's  Proposed  Rule 

Today's  proposed  rule  further 
implements  section  609(b)(1)  of  the  Act. 
This  section  of  the  preamble  reviews  the 
major  elements  of  the  proposal. 
Specifically,  the  proposed  regulations 
would: 

(i)  explicitly  permit  and  establish 
standards  for  (a)  section  609  certified 
technicians  to  recover  refrigerant 
(whether  CFC-12  or  a  substitute)  from 
motor  vehicles  bound  for  disposal 
(including  vehicles  that  contain  MVAC- 
like  appliances)  and  recycle  that 
refiigerant  in  their  service  fadUties  for 
use,  and  (b)  owners  or  operators  of 
salvage  yards,  scrap  recyclers,  landfills 
or  other  facilities  where  such  vehicles 
may  be  located,  to  sell  refrigerant 
recovered  from  such  vehicles  (whether 
CFC-12  or  a  substitute)  to  section  609 
certified  technicians  without  recycling 
the  recovered  refrigerant; 

(ii)  revise  the  definition  of  "properly 
using"  to  explicitly  permit  and  establish 
standards  for  mobile  recovery  and 
recycling  service; 

(ill)  establish  a  standard  for  approval 
of  recover/recycle  equipment  that 
extracts  and  recycles  Ifft>134a  from 
MVACs; 

(iv)  establish  a  standard  for  approval 
of  recover-only  equipment  that  extracts 
HFC-134a  from  MVACs; 

(v)  establish  a  standard  for  approval  of 
recover-only  equipment  for  FRIGC"^,  a 
class  n-containing  blend  refrigerant  that 
has  been  listed  as  acceptable  for  use  in 
MVACs  tmder  the  Agency's  Significant 
New  Alternatives  PoUcy  (SNAP) 
program,  and  for  other  class  I  or  class 


n  refrigerants  used  in  MVACs  other  than 
CFC-12; 

(vi)  establish  a  standard  for  approval 
of  recover-recycle  equipment  that 
extracts  and  recycles  both  CFC-12  and 
HFC-134a  using  a  common  refrigerant 
circuit; 

(vii)  revise  the  requirements  for 
Agency  approval  of  independent 
standards  testing  organizations  to 
include  certification  of  recover/recycle 
and  recover-only  eqiupment  designed  to 
service  HPC-134a  and  FRIGC™  MVAC 
systems;  and 

(viii)  revise  the  criteria  for  approval  of 
technician  training  and  certification 
programs  to  reflect  the  use  of  recover/ 
recycle  and  recover-only  equipment 
designed  to  service  HFC-134a, 
FRIGC ''^,  and  other  class  I  or  class  II 
refrigerant  MVAC  systems. 

In  addition,  in  this  notice  EPA 
describes  its  intention  to  grandfather 
technicians  currenUy  certified  under 
section  609,  so  that  they  will  not  need 
to  be  recertified  to  operate  recover/ 
recycle  and  recover-only  equipment 
designed  to  service  HFC-134a, 
FRIGC  1^,  and  other  class  I  or  class  II 
refrigerant  MVAC  systems. 

A.  Service  Practices 

Today's  proposed  rule  clarifies  the 
Agency's  position  on  two  issues  that 
have  not  previously  been  exphcitiy 
addressed  in  the  section  609 
regulations:  (i)  Under  wbat  conditions  it 
is  permissible  for  a  section  609  certified 
technician  to  recover  refrigerant  from 
motor  vehicles  located  at  a  motor 
vehicle  disposal  faciUty  and  boimd  for 
disposal,  and  under  what  conditions  it 
is  permissible  for  the  owner  or  operator 
of  a  motor  vehicle  disposal  faciUty  to 
sell  refrigerant  recovered  from  such 
vehicles  to  certified  technicians;  and  (ii) 
under  what  conditions  it  is  permissible 
to  conduct  mobile  recovery  and 
recycling  service,  i.e..  service  in  which 
approved  recover-only  or  recover/ 
recycle  equipment  is  transported  to  the 
location  of  an  MVAC  for  servicing  by  a 
certified  technician. 

The  Agency  intends  that  the  same 
service  practice  regulations  being 
proposed  today  for  MVACs  will  also  be 
proposed  for  MVAC-like  appUances 
(such  as  tractors  and  other  farm 
equipment,  construction  equipment, 
and  mining  and  quarry  equipment,  that 
meet  the  definition  of  MVAC-like 
appUances  set  forth  in  40  CFR 
82.152(1)).  Because  MVAC-like 
apphances  are  governed  under  section 
608  of  the  Act  rather  than  under  section 
609,  service  practice  regulations  similar 
to  those  being  proposed  today  will  be 
proposed  for  MVAC-like  apphances  in  a 
separate  proposal  to  amend  section  608. 
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llie  Moposed  changes  to  the  section  608 
leguMtions  an  intended  for  pubUcation 
on  or  about  the  date  of  publication  of 
this  section  609  piopond  rule. 

1.  The  Handling  of  Refitigerant  Prom 
Automobiles  Bound  for  Disposal  and 
Located  at  Motor  Vehicle  Disposal 
Facilities 

Since  the  pubUcation  of  the  July  14, 
1902  rule,  EPA  has  received  an 
incraasing  number  of  questions 
concerning  the  >«*nrfHng  of  refrigerants 
from  MVACs  and  MVAC-like  appliances 
bound  for  disposal  and  located  at  motor 
vdiicle  disposal  Csdlities.  Many  owners 
of  motor  veoide  disposal  facilities  have 
assumed  that  recovered  refrigerant  must 
be  sent  off-site  for  reclamation,  while 
others  have  assumed  that  they  may  sell 
the  refrigerant  to  any  interested  parties. 
In  response  to  the  iiuaeasing  cost  of 
CFC-12,  some  service  technicians  have 
begun  to  recover  refrigerant  from  motor 
vuicle  disposal  facilities  for  use  in 
their  own  service  facilities.  In  addition, 
owners  and  operators  of  motor  vehicle 
disposal  Cadlities  have  been  recovering 
refrigerant  from  automobiles  and  selling 
it  to  service  technicians.  The  rule 
proposed  today  would  clarify  that  the 
Agoicy  permits  these  activities  as  long 
as  certain  reqxiirements  are  met  during 
theperformance  of  the  activities. 

Tne  regulations  adopted  by  EPA  at  40 
CFR  part  82,  subparts  B  and  F  (i.e.,  the 
section  609  and  608  regulations) 
cuirantly  address  to  some  extent 
activities  involving  recovery  and  sale  of 
refrigerant  from  MVACs  and  MVAC-like 
appliances  at  motor  vehicle  disposal 
fodlities.  Section  82.1S6(g)  requires  that 
all  persons  recovering  refrigerant  from 
MVACs  and  MVAC-like  appliances  for 
purposes  of  disfxwal  must  reduce  the 
pressure  of  the  system  to  or  below  102 
mm  of  memuy  vacuum,  using 
equipment  that  meets  the  requirements 
of  §82.158(1).  Section  82.154(f)  requires 
that  persons  who  recover  refrigerant 
from  MVACs  and  MVAC-like  appliances 
for  purposes  of  disposal  must  certify  to 
the  Administrator  that  they  have 
acquired  equipment  that  meets  such 
standards.  In  addition,  persons  who  take 
the  final  step  in  the  disposal  process 
must  recover  any  remaining  refrigerant 
in  accordance  with  applicable 
requirements.  These  provisions  were 
adopted  pursuant  to  section  608  of  the 
Act  Within  the  section  609  regulations, 
S  82.34(b)  requires  that  small  containers 
of  class  I  or  n  substances  suitable  for  use 
in  an  MVAC  may  only  be  sold  to 
certified  technicians.  This  applies  to 
sales  of  class  I  or  n  substances  recovered 
from  MVACs  or  MVAC-like  appliances 
at  motor  vehicle  disposal  facilities. 
Finally,  any  servicing  of  an  MVAC  or 


MVAC-like  appliance  with  refrigerant 
recovered  from  a  motor  vehicle  disposal 
facility  would  be  subject  to  the  various 
equipment  and  use  restrictions  in  40 
CFR  Part  82,  subparts  B  and  F. 

The  regulations  proposed  today 
would  supplement  this  regulatory 
scheme  with  a  set  of  requirements  that 
provide  an  incentive  for  the  recovery 
and  re-use  of  refrigerants  from  MVACs 
located  at  motor  vehicle  disposal 
facilities,  minimize  the  discharge  of 
refrigerants,  and  provide  for  the  proper 
recycling  or  reclamation  of  the 
refrigerants  prior  to  their  use  in 
servicing  MVACs  or  MVAC-like 
appliances.  The  Agency  intends  that  the 
regulations  to  be  proposed  shortly 
amending  section  608  of  the  Act  will 
similarly  provide  an  incentive  for  the 
recovery  and  re-use  of  refrigerants  from 
MVAC-like  appliances  located  at  motor 
vehicle  disp<Mal  facilities  so  that  the 
refrigerants  are  properly  recycled  or 
reclamed  prior  to  their  use  in  servicing 
MVACs  or  MVAC-like  appliances. 

The  Agency  believes  mat  recovery 
and  recycling  of  refrigerant  bom 
MVACs  boimd  for  disposal  and  located 
at  motor  vehicle  disposal  facilities  will 
be  more  economically  attractive  to  the 
MVAC  technician  and  the  motor  vehicle 
disposal  facility  operator  if  the  sale  or 
reuse  of  unreclaimed  refrigerant  is 
explicitly  permitted.  The  MVAC 
technician  will  derive  higher  profit  by 
selling  recycled  refrigerant  to  an  MVAC 
service  customer  than  by  selling  it  to  a 
reclaimer.  Because  of  this  economic 
incentive,  technicians  will  seek 
salvaged  MVACs.  In  additirai,  motor 
vehicle  disposal  facility  owners  and 
operators  may  profit  by  selling 
refrigerant  directly  to  technicians,  or  by 
charging  technicians  fees  for  the 
opportimity  to  recover  refrigerant  at  the 
facility,  creating  other  economic 
incentives  in  the  refrigerant  recycling 
chain.  The  Agency  believes  that 
encouraging  these  activities  will,  by 
increasing  the  value  of  refrigerant  to  the 
person  recovering  it,  reduce  the  amount 
of  refrigerant  that  either  leaks  out  of 
MVACs  while  they  await  disposal,  or  is 
purposely  vented  during  the  process  of 
disposal. 

Today's  proposed  rule  would  revise 
the  definition  of  "properly  using" 
located  at  §  82.32(e),  add  a  definition  of 
"motor  vehicle  disposal  facility"  at 
§  82.32(i),  and  add  a  new  §  82.34(d).  The 
effect  of  these  changes  is  that  upon  the 
recovery  of  refrigerant  from  MVACs 
bound  for  disposal  and  located  at  motor 
vehicle  disposal  facilities,  a  person 
recovering  the  refrigerant,  whether  a 
certified  technician  or  motor  vehicle 
disposal  facility  owner,  operator,  or 
employee,  would  be  able  to  transfer  the 


refrigerant  off-site  bx  recycling  or 
reclamation  in  accordance  with  the 
conditions  described  below. 

The  conditions  described  below  in 
section  (a)  propose  who  may  recover 
refrigerant  from  a  motor  vehicle 
disposal  facility,  and  what  kind  of 
equipment  should  be  used  to  recover 
refrigerant  Secdon  (b)  proposes  who 
may  purchase  refrigerant  recovered  from 
a  motor  vehicle  disposal  facility,  and 
section  (c)  proposes  how  refrigerant 
recovered  by  the  persons  described  in 
(a)  or  (b)  should  be  processed  prior  to 
reuse.  Section  (d)  discusses 
recordkeeping  and  reporting 
reqtdrements.  Section  (e)  provides  a 
general  discussion  of  TninimiTiTig 
contamination  of  refrigerant  from  motor 
vehicle  disposal  facilities  and  requests 
comment  on  certain  issues  relating  to 
the  proposals  described  herein. 

a.  Recovery  of  refrigerant  from 
MVACs  at  motor  vehicle  disposal 
facilities.  The  proposed  restriction  set 
forth  in  §  82.32(e)(3)  states  that 
equipment  capable  of  reducing  system 
pressure  to  or  below  102  mm  of  mercury 
vacuum  must  be  used  to  recover  the 
refrigerant.  This  proposal  simply 
references  a  provision  previously 
adopted  under  section  608.  It  is 
repeated  here  for  purposes  of 
clarification  only. 

The  proposal  would  also  require  in 
§  82.34(d)  that  any  person  recovering 
refrigerant  from  MVACs  at  a  motor 
vehicle  disposal  facility  who  is  not 
employed  at  or  by  the  facility,  or  who 
is  not  the  owner  or  operator  of  the 
facility,  be  a  section  608  or  section  609 
certified  technician.  With  respect  to 
class  I  and  class  II  substances,  sections 
608(a)  and  (b)  authorize  the  restriction 
on  who  may  recover  refrigerant.  Under 
section  608,  the  Administrator  may 
prescribe  standards  and  eqtdpment 
regarding  the  use  and  disposal  of  class 
I  or  n  substances,  in  order  to  reduce  the 
use  and  emissions  of  these  substances-to 
the  lowest  achievable  level,  and  to 
maximize  the  recaptiue  and  recycling  of 
these  substances.  The  Administrator 
also  may  establish  standards  and 
requirements  regarding  the  safe  disposal 
of  these  substances. 

Although  sections  608(a)  and  (b) 
authorize  the  restriction  on  who  may 
recover  refrigerant  from  a  motor  vehicle 
disposal  facility  with  respect  to  class  I 
or  n  substances,  these  sections  do  not 
directly  require  regulation  of  the  use  of 
substitute  refrigerants  that  are  not  class 
I  or  class  II  substances.  Section 
608(c)(2),  however,  does  prohibit  the 


knowing '  venting  or  release  of  such 
substitutes  during  the  maintenance, 
repair,  service  or  disposal  of  an 
appliance  where  the  refrigerant  may 
enter  the  enviix)nment,  unless  the 
Administrator  has  determined  that  such 
venting,  release,  or  disposal  does  not 
pose  a  threat  to  the  environment.  De 
minimis  releases  associated  with  good 
faith  efforts  to  recapture  and  recycle  or 
safely  dispose  of  the  refrigerant  are  not 
subject  to  this  prohibition.  Releases 
associated  with  recovery  that  does  not 
comply  with  the  regulations  would  not 
be  considered  de  minimus.  This  venting 
prohibition  is  self-effectuating,  and 
went  into  efifisct  on  November  15, 1995 
with  respect  to  substitutes  for  class  I  or 
class  II  substances.  In  today's 
rulemaking,  EPA  is  proposing  to  define 
the  kind  of  recovery  and  recycling 
practices  that  must  be  follovred  in  order 
to  avoid  violating  the  prohibition  on 
venting  substitutes  for  class  I  or  class  n 
refrigerants.  The  reqtiirement  that  only 
a  section  608  or  section  609  certified 
technician  or  an  owner,  operator,  or 
employee  of  a  motor  vehicle  disposal 
facility  extract  the  substitute  refrigerant 
from  an  MVAC  at  a  motor  vehicle 
disposal  facility  is  a  reasonable  exercise 
of  diis  authority, 'because  extraction  is 
an  intentional  activity,  and  any  release 
associated  with  it  would  be  considered 
a  knowing  release.  In  addition,  it  is 
reasonable  to  prestune  there  will  be  a 
release  associated  with  extraction, 
unless  the  person  can  show  that  in  foct 
there  was  no  such  release.  EPA  is 
therefore  proposing  that  it  be  a 
prohibited  act  to  extract  substitute 
refrigerant  from  MVACs  at  motor 
vehicle  disposal  facilities  without 
meeting  the  requirements  described  in 
this  proposal.  A  showing  that  there  was 
no  release  would  serve  as  an  affirmative 
defense  to  this  prohibition. 

The  proposed  restriction  on  who  may 
recover  refrigerant  serves  to  prohibit 
fit)m  recovering  refiigerant  at  motor 
vehicle  disposal  fadUties  persons  who 
are  not  certified  under  the  Act  to  handle 
refrigerants,  unless  they  are  owners, 
operators  or  employees  of  the  facilities. 
Because  these  persons  have  not  been 
trained  in  the  proper  methods  of 
recovering  refrigerant  bom  an  MVAC 
system,  they  are  more  likely  to  vent 
refrigerant  in  the  process  of  extracting  it, 
and  are  less  likely  to  know  how  to 
protect  the  purity  of  the  refrigerant 
Allowing  these  persons  to  recover  class 
I  and  class  II  refrigerants  at  motor 
vehicle  disposal  facilities  would  not  be 
consistent  with  the  Agency's  mandate  to 


>  EPA  intarprats  the  tann  "knowring"  as  used  in 
section  608(c)(1)  to  mean  a  general  intent,  and  not 
a  specific  intent  to  leleasa  or  vent  the  refrigerant 


establish  requirements  that  would 
maximize  the  recapture  and  recycling  of 
class  I  and  class  n  refrigerants.  Allowing 
them  to  recover  substitute  refrigerants 
would  not  be  consistent  with  the  section 
608(c)  venting  prohibition. 

The  Act  currently  permits  owners, 
operators  and  employees  of  motor 
vehicle  disposal  fedUties  to  recover 
refiigerants  from  MVACs  located  at  the 
fadUties  even  though  they  may  not  be 
certified  and  therefore  trained  in  the 
proper  handling  of  these  refiigerants. 
The  Agency  intends  to  continue  to 
permit  this  activity.  Under  this 
proposed  rulemaking,  refiigerant 
handled  by  these  persons  must  be 
transferred  either  to  a  reclaimer,  or  to  a 
608  technidan.  who  In  turn  sells  it  to 
a  reclaimer,  or  to  a  609  technician,  who 
recydes  the  refiigerant.  In  all  of  these 
instances,  because  the  refrigerant  is 
either  recycled  or  reclaimed,  the  piuity 
of  that  refrigerant  should  be  protected. 
In  addition,  many  owners,  operators  and 
emplojrees  of  these  faciUties  may  have 
already  invested  in  equipment  that  they 
use  to  recover  refrigerant,  and  may 
currently  have  in  place  contracts  to  seU 
the  refiigerant  extraded  from  MVACs  at 
the  fadUties.  If  the  Agency  had  dedded 
instead  to  begin  to  prohibit  owners, 
operators  and  employees  of  motor 
vehide  disposal  fadUties  from 
recovering  refiigerant  (so  that  only 
certified  technidans  could  recover 
refrigerant),  these  persons  might  be 
imable  to  use  any  equipment  they  had 
already  purchased,  and  in  violation  of 
contracts  previously  entered  into.  In 
order  to  assure  that  motor  vehicle 
disposal  CadUty  owners  and  operators 
maximize  the  recapture  of  class  I  and 
class  n  refiigerants  as  required  by 
section  608(a)  of  the  Ad,  and  refrain 
from  venting  substitute  refrigerants  as 
required  by  section  608(c)  of  the  Act, 
the  Agency  has  traditionally  reUed  on  a 
combination  of  providing  the  industry 
with  informational  guidance  and 
requiring  the  industry  to  meet 
regulatory  mandates.  Rather  than 
requiring  that  owners  and  operators  of 
motor  vehicle  disposal  faciUties  become 
certified  technidans,  the  Agency 
proposes  to  continue  to  pubUsh 
guidance  alerting  the  industry  of  the 
environmental  consequences  of 
releasing  refrigerant,  refrigerant  salvage 
techniques,  and  the  importance  of  not 
mixing  different  refiigerants. 

b.  Restriction  on  sale  of  recovered 
refrigerant.  The  proposal  includes  a 
restriction  set  forth  at  §  82.34(d)  on  who 
may  purchase  refiigerant  recovered  from 
a  motor  vehide  disposal  fadUty.  For 
class  I  and  n  substances  recovered  from 
MVACs,  sections  608  and  609  authorize 
the  proposed  sales  restriction.  While 


section  609  is  limited  to  restricting  the 
sale  of  class  I  or  11  substances  in  small 
containers  for  use  in  MVACs,  section 
608  authorizes  a  broader  sales 
restriction.  The  sales  restriction 
provision  proposed  today  for  inclusion 
in  §  82.34(d)  basically  repeats  the  sales 
restridions  previously  promulgated  at 
§§  82.34(b)  and  82.154(n).  This  proposal 
makes  clear  that  the  restriction  applies 
with  resped  to  class  I  or  11  substances 
recovered  from  MVACs  during  the 
disposal  process. 

The  current  sales  restriction  in  section 
609(e)  does  not  extend  to  substitute 
refrigerants  that  are  neither  class  I  nor 
class  II  substances.  EPA  is  currently 
developing  a  proposal  addressing  the 
use  of  substitutes  under  section  608, 
and  is  considering  extending  the  sales 
restriction  to  such  substitutes.  EPA  will 
address  the  sale  of  substitutes  recovered 
fiom  MVACs  diuing  the  disposal 
process  in  that  rulemaking.  Section  F  of 
this  preamble  provides  additional 
disctission  with  resped  to  restrictions 
on  the  sales  of  motor  vehicle 
refrigerants. 

c.  Subsequent  use  of  recovered 
refrigerant.  Section  82J2(e)  of  the 
regulatory  text  proposed  today  would 
require  that  certified  technidans 
process  refrigerant  recovered  fiom  a 
motor  vehicle  disposal  facility  through 
section  609  approved  recycling 
equipment  before  it  could  be  used  to 
charge  or  recharge  an  MVAC.  (In  the 
concomitant  proposed  amendments  to 
section  608  of  the  Act,  EPA  intends  to 
propose  similar  requirements  for 
refiigerant  that  is  used  to  charge  an 
MVAC-like  appUance.)  The  only 
exception  to  this  recycling  requirement 
would  be  where  the  recovered 
refrigerant  has  been  reclaimed  to  the 
appropriate  level  of  purity.  Section  609 
authorizes  this  restriction  with  resped 
to  MVACs,  both  for  class  I  and  class  11 
substances  as  well  as  substitutes.  A 
certified  technidan  purchasing  or 
accepting  refrigerant  from  MVACs 
boimd  for  disposal  and  located  at  a 
motor  vehicle  disposal  facility  is 
responsible  to  assure  that  the  refrigerant 
is  recycled  properly  prior  to  being 
charged  into  another  MVAC  or  MVAC- 
like  appUance  and  should  not  rely  on 
assurances  from  the  disposal  faciUty 
that  the  refrigerant  has  been  recycled. 

Further,  if  refrigerant  recovered  from 
a  motor  vehicle  disposal  facility  is  to  be 
recycled  in  sedion  609  approved 
refrigerant  recycling  equipment  prior  to 
reuse,  the  refrigerant  may  subseqiiently 
be  charged  only  into  an  MVAC  or  an 
MVAC-like  appUance.  This  proposal 
essentially  references  the  requirement 
previously  adopted  in  40  CFR  82.154(g) 
and  (h)  that  refrigerant  recovered  from 
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a  608  appUanoe  that  is  to  be  charged 
into  any  type  of  appliance  other  man  an 
MVAC  or  MVAC-uke  appUance  must 
fiiat  be  reclaimed.  It  is  repeated  here  for 
puxpoaaa  of  clarification  only. 

d.  Raoordkaeping  and  reporting. 
Today'-a  proposed  rule  does  not  require 
anv  addltiooal  recordkeeping  relating  to 
renigerant  recovered  from  MVACs  prior 
to  disposal.  Requiring  disposal  bcilities 
to  track  refrigerant,  and  to  demonstrate 
how  the  refrigerant  in  each  MVAC  was 
handled  prior  to  the  disposal  of  the 
vriiicle,  would  inhibit  the  activity  EPA 
is  encouxaging  in  today's  rule.  Ftuther. 
a  recordkeeping  requirement  would  add 
an  undue  aoministrative  burden  to 
industry  because  of  the  large  nimiber  of 
vehicles  disposed  of  annually,  and 
would  provide  no  additional  benefit  to 
the  environment. 

e.  Minimizing  contamination/requests 
for  coounent  The  Agency  is  concerned 
that  the  purity  of  the  supply  of  each 
automotive  refrigerant  he  maintained. 
Although  motor  vehicle  air  conditioning 
has  laag  been  dominated  by  CFC-12, 
automodve  manufacturers  now  install 
HFC-134a  in  new  car  systems,  while 
gome  refrigerant  manufacturers  are 
attempting  to  establish  large  markets  for 
other  CFC-12  substitutes  in  vehicles. 
This  proliferation  of  refrigerants  in  the 
section  609  sector  increases  the  chances 
of  contaminatirai  in  individual  systems. 
Contaminated  refrigerant  suppUes  may 
czeate  MVAC  system  fiulures  as  well  as 
Ciilures  of  refrigerant  recover/recycle 
equipment,  leading  to  emissions  of 
refrigerants  and  to  increased  costs  for 
both  service  facilities  and  motor  vehicle 
owners,  hi  addition,  contaminated 
refrigerant  may  be  extremely  difficult  to 
recycle,  reclaim,  or  dispose  of,  so  that  it 
is  likely  to  be  vented  into  the 
atmosphere. 

i.  Contaminated  MVAC  systems 
entering  the  disposal  bdhty. 
Refrigerant  recovered  from  MVACs 
bound  for  disposal  at  motor  vehicle 
disposal  faciUties  may  of  coiuse  be 
contaminated  by  refrigerants  not 
approved  for  motor  vehicle  use,  such  as 
HCFC-22  or  blends  containing 
hydrocarbons.  The  Agency  believes  that 
permitting  the  recovery  and  recycling/ 
reclamation  of  refrigerant  from  these 
MVACs  will  not  significantly  increase 
the  poesibiUty  of  contamination  of  the 
automotive  refrigerant  supply,  for  two 
reasons.  First,  nearly  all  MVACs 
currently  being  disposed  of  use  only 
CFC-12.  Second,  MVACs  using  any 
other  refrigerants  are  rcqiiired  by  EPA  to 
have  unique  fittings  and  a  label  stating 
the  type  of  refrigerant  used  in  the  air- 
conditioning  system.  EPA  strongly 
recommends,  but  is  not  requiring,  that 
the  person  recovering  the  refrigerant  at 


the  fecility  identify  the  type  of 
refrigerant  prior  to  recovery,  using 
refrigerant  identifier  equipment.  EPA 
believes  that  the  proper  recovery  and 
recycling/reclamation  of  refrigerant 
from  vehicles  located  at  disposal 
facilities,  as  described  in  this  profKisal, 
should  serve  to  minimize  the  possibility 
of  contaminated  refrigerant  suppUes 
from  disposal  faciUties. 

ii.  Improper  practices  at  disposal 
facilities  which  would  result  in  mixing 
or  contamination  of  refrigerants.  In 
order  to  minimize  the  chances  of  mixed 
refrigerants  coming  bom  motor  vehicle 
disposal  faciUties,  it  may  be  necessary 
to  require  that  persons  recovering 
re&igerant  at  the  faciUties  change  the 
type  of  equipment  that  they  now  use. 
Current  regulations  in  82.158(1)  provide, 
that  any  person  recovering  refrigerant 
from  an  MVAC  at  a  disposal  feciUty 
must  use  equipment  capable  of  reducing 
the  system  pressure  to  102  mm  (about 
4  inches)  of  mercury  vacuum.  Although 
the  Agency  is  today  proposing  to 
continue  to  permit  persons  recovering 
refrigerant  from  MVACs  at  disposal 
faciUties  to  do  so,  the  Agency  is 
concerned  that  these  persons  may  not 
properly  purge  or  clear  the  recovery 
eq\iipment  prior  to  extracting  another 
type  of  refrigerant  with  that  equipment, 
or  that  they  may  not  otherwise  take  the 
correct  precautions  to  ensure  that  only 
one  type  of  refrigerant  is  recovered  into 
a  container.  Depending  on  the  design  of 
the  equipment,  significant  quantities  of 
refrigerant  may  be  left  behind  in  the 
condenser  of  the  equipment  after  the 
recovery  or  recycling  process  is 
complete.  This  issue  was  discussed  at 
length  in  the  proposal  and  final  rule  for 
the  original  section  608  regulations. 
Parties  interested  in  this  issue  should 
review  the  discussion  of  it  in  the  final 
608  regulations  at  58  FR  28681-682. 

EPA  is  consequently  interested  in 
receiving  conmients  from  the  pubUc  as 
to  whether  the  current  requirement 
should  be  changed  to  satisfy  this 
concern.  Specifically,  EPA  would  like  to 
receive  comments  addressing  whether 
EPA  should  require  that  persons 
recovering  refrigerant  must  instead  use 
(i)  only  equipment  that  meets  the 
definition  of  "approved  refiigerant 
recycling  equipment"  set  forth  in 
§ 82.32(b)  (j.e.,  equipment  approved 
imder  section  609),  (u)  only  equipment 
that  meets  the  definition  of  "certified 
refiigerant  recovery  or  recycling 
equipment"  set  forth  in  §  82.152(c)  (i.e., 
equipment  approved  under  section  608). 
or  (iii)  equipment  that  meets  either  the 
definition  set  forth  in  §  82.32(b)  or  the 
definition  set  forth  in  §  82.152(c). 
Equipment  approved  under  section  609 
is  generaUy  dedicated  to  recovering 


and/or  recycling  a  single  re&igerant, 
with  the  exception  of  certain  equipment 
designed  for  recycling  both  CFC-^12  and 
HFC-134a  which  uses  either  two 
separate  circuits  or  conunon  circuitry. 
The  Agency  is  not  aware  of  any 
equipment  approved  under  section  609 
that  recovers  but  does  not  recycle 
multiple  refrigerants.  Equipment 
approved  under  section  608  is  generally 
designed  for  use  with  multiple 
refrigerants  but  uses  a  common  circuit. 
Refrigerant  from  section  608  appUances 
must  either  be  returned  to  the  same 
system  or  reclaimed.  For  both  section 
608  and  section  609  approved 
equipment  that  handles  multiple 
refiigerants  using  common  circuitry, 
certain  equipment  features  are  designed 
to  prevent  cross  contamination.  In 
addition,  technicians  are  instructed  on 
how  to  clear  the  equipment  of  residual 
refrigerant  between  jobs. 

In  order  to  minimize  the  chances  of 
contaminated  refrigerants  coming  from 
motor  vehicle  disposal  faciUties,  it  may 
be  necessary  to  limit  sales  of  refiigerant 
by  owners,  operators  and  employees  of 
these  faciUties  to  section  608  certified 
technicians  only.  Section  609  certified 
technicians,  rather  than  purchasing 
refrigerant  from  the  facility  owners, 
would  have  to  recover  the  refrigerant 
themselves.  Although  the  Agency  does 
not  wish  to  impose  requirements  on  the 
disposal  industry  that  would  discourage 
recovery  of  refrigerants  to  such  an 
extent  that  the  requirements  defeat  the 
goals  of  Title  VI  of  the  Act,  the  Agency 
is  particularly  concerned  that  faciUties 
that  dismantle  both  refrigerators, 
residential  air  conditioners  and  other 
section  608  appliances,  and  motor 
vehicles,  may  engage  in  the  practice  of 
recovering  from  section  608  appUances 
refiigerant  that  is  high  in  add  levels  due 
to  compressor  burn-out,  and  then  selling 
that  refrigerant  to  a  section  609  certified 
technician  for  use  in  an  MVAC  or 
MVAC-Uke  appUance.  Efforts  to  identify 
the  refrigerant  would  not  show  that  the 
refrigerant  was  contaminated  by  these 
acids.  Sources  such  as  residential  air 
conditioners  and  refiigerators  are  much 
more  likely  to  have  ceased  operation 
because  of  compressor  bum-out,  a 
condition  whidi  may  be  remedied 
through  reclamation  to  the  ARI  700 
standard  achieved  in  reclamation  but 
not  through  recycling  in  section  609 
approved  refiigerant  recycling 
equipment.  The  Agency  is  interested  in 
receiving  comments  on  this  issue. 

2.  Mobile  Recovery  and  Recycling 

EPA  has  in  the  past  not  permitted  a 
technician  to  transport  his  approved 
refrigerant  recycling  equipment  off-site 
to  perform  air  conditioning  service  for 


an  automobile  body  shop,  service 
station,  dealership  or  other  faciUty  that 
services  MVACs  or  MVAC-Uke 
appUances,  although  the  technician  has 
been  permitted  to  take  the  approved 
equipment  to  a  faciUty  where  such 
servicing  is  generally  not  performed  for 
consideration,  such  as  a  farm  or 
personal  residence.  While  this  off-site, 
or  mobile,  service  poUcy  was  directly 
addressed  in  an  AppUcabiUty 
Determination  dated  July  22, 1994,  and 
later  addressed  in  a  September  22, 1994 
clarification  of  that  AppUcabiUty 
Determination,  the  poUcy  was  not 
directly  addressed  in  the  original  rule. 

The  original  rule  does  require, 
however,  that  refiigerant  may  only  be 
recycled  off-site  if  the  refrigerant  is  first 
extracted  from  an  MVAC  using  recover- 
only  equipment,  and  is  then  recycled 
off-site  using  equipment  owned  by  the 
person  who  owns  both  the  recover-only 
equipment  and  the  estabUshment  at 
which  the  refrigerant  is  extracted.  In  all 
other  instances,  refrigerant  removed 
from  the  location  where  it  is  extracted 
has  to  be  reclaimed  to  ARI  700 
standards  to  assure  purity.  EPA  believes 
that  this  requirement  minimizes 
prospects  of  contamination  of  MVACs. 

This  on-site/off-site  distinction 
discussed  in  the  original  rule,  however, 
may  be  distinguished  from  the  mobile 
service  discussed  in  today's  proposal. 
EPA  required  the  on-site/off-site 
distinction  because  of  its  concern  that 
refrigerant  from  non-MVAC  air 
conditioning  or  refiigeration  systems 
might  contaminate  MVAC  systems  and 
recycling  equipment,  particularly  since 
MVAC  recycUng  equipment  is  not 
designed  to  remove  contaminants  fiom 
non-MVAC  systems.  In  contrast,  the 
mobile  service  discussed  in  today's 
proposal  would  not  increase  the  risk  of 
contamination  from  non-MVAC  sources, 
because  EPA  is  limiting  the  mobile 
service  to  MVACs  where  the  refiigerant 
must  stiU  be  recycled  on-site  to  the 
appropriate  section  609  standard  prior 
to  reuse  in  another  MVAC  or  in  an 
MVAC-Uke  appliance. 

The  goal  of  EPA 's  past  prohibition  on 
transportation  of  equipment  off-site  to 
perform  air-conditioning  service  was  to 
enhance  compUance  by  encouraging 
MVAC  service  faciUties  to  obtain  their 
own  approved  equipment  and  to  have 
their  employees  certified  imder  section 
609.  EPA  has  based  its  interpretation 
that  the  609  regulations  preclude  such 
mobile  recovery  and  recycUng  for 
MVACs  on  the  certification  provision  at 
§  82.42(a)(1).  ]n  the  AppUcabiUty 
Determination  dated  July  22, 1994,  EPA 
stated  that  since  the  certification  form 
specifies  the  address  of  the 
estabUshment  where  the  equipment  wiU 


be  located,  the  equipment  may  therefore 
not  be  moved  bom  the  address  where 
the  service  is  performed.  The  Agency 
also  stated  in  the  Determination  that 
while  current  reg\ilations  allow  MVACs 
to  be  transported  to  a  faciUty  where 
approved  equipment  is  located  and 
serviced  there,  that  facility  may  not 
transport  the  equipment  to  a  second 
faciUty  where  such  equipment  is  not 
located,  and  service  the  MVAC  at  the 
second  faciUty. 

EPA  is  proposing  to  change  these 
provisions  and  allow  an  expanded  use 
of  mobile  recovery  and  recycle  units. 
EPA  intends  to  publish  an  amendment 
to  section  608  of  the  Act  proposing  that 
the  same  activity  be  expUcitly  permitted 
with  respect  to  the  mobile  servicing  of 
MVAC-Uke  appliances.  EPA  believes 
that  the  mobile  service  poUcy  has  failed 
to  encourage  MVAC  service  facilities  to 
obtain  their  own  approved  equipment  or 
to  have  their  employees  certified  under 
section  609.  Consequently,  today's 
rulemaking  proposes  to  explicitly 
permit  mobile  servicing  of  MVACs.  In 
its  reconsideration,  EPA  determined 
that  allowing  mobile  service  performed 
by  certified  technicians  using  approved 
equipment  encourages  proper  use  of  the 
equipment  and  discourages  venting  of 
refrigerant.  This  poUcy  also  increases 
the  flexibiUty  of  industry  to  choose  the 
mode  of  compUance  by  allowing 
businesses  that  do  not  spedaUze  in 
MVAC  service  to  contract  their  MVAC 
services  that  involve  refrigerant  to  a 
sedtion  609  certified  technician.  The 
definition  of  "properly  using"  set  forth 
in  §  82.32(e)  would  consequently  be 
amended  to  explicitly  permit  this 
activity.  This  proposed  provision  would 
apply  to  servicing  both  CFC-12  and  any 
substitutes  for  CFC-12  in  MVACs.  An 
MVAC  service  facility  engaging  a  mobile 
technician  would  be  responsible  to 
ensure  that  the  technician  is  prop>erly 
certified.  The  technician's  showing  the 
faciUty  his  section  609  certification  card 
should  provide  a  sufficient 
demonstration  to  the  faciUty  that  he  is 
properly  certified.  The  Agency  is 
interested  in  receiving  comments  with 
respect  to  whether  the  MVAC  service 
facility  engaging  the  technician  should 
be  responsible  to  ensure  that  the 
technician  is  using  section  609 
approved  recycling  equipment. 

"The  definition  of  "properly  using"  in 
section  609(b)  provides  the 
Administrator  discretion  to' include  the 
use  of  mobile  recovery  and  recycling. 
The  certification  provision  in  section 
609(d)  requires  that  persons  who 
perform  service  on  MVACs  for 
consideration  must  acquire  and 
properly  use  approved  equipment  for 
servidng  involving  refrigerant.  Where 


mobile  recovery  is  involved,  the  person 
with  the  service  facility  has  not 
acquired  approved  equipment,  but  the 
person  who  actually  performs  the 
service  under  the  proposed  provision 
would  be  a  certified  technidan  using 
approved  equipment  acquired  by  that 
technician  or  their  employer.  EPA 
believes  it  is  a  reasonable  interpretation 
of  section  609(d)  to  allow  the  use  of 
mobile  recovery  and  recycling  under 
these  drcumstances,  as  the  text  of 
section  609(d)  can  be  interpreted  to 
include  this  and  it  will  further  the 
purposes  of  this  section  by  promoting 
the  proper  use  of  approved  equipment 
and  reducing  the  amount  of  improper 
servicing  or  discharge. 

B.  Standards  for  Recover/ Recycle 
Equipment 

Section  609  of  the  Act  authorizes  the 
Agency  to  establish  standards  for  the 
equipment  used  in  recovering  and 
recycUng  MVAC  refrigerant.  Section 
82.36(a)  of  the  regulations  specifies  that 
equipment  that  recovers  and  recycles 
CFC-12  refrigerant  must  meet  the 
standards  set  forth  in  appendix  A. 
Equipment  that  only  recovers  CFC-12  to 
be  reclaimed  or  recycled  by  separate 
equipment  must  meet  the  standards  set 
forth  in  appendix  B.  Today's  rulemaking 
adds  standards  for  HFC-1 34a  recover/ 
recycle  equipment,  HFC-1 34a  recover- 
only  equipment,  service  procedures  for 
HFC-134a  containment,  piuity  of 
recycled  HFC-1 34a,  equipment 
intended  for  use  with  both  CFC-12  and 
HFC-1 34a,  and  recover-only  equipment 
designed  to  be  used  with  FRIGCTm  or 
other  class  I  and/or  class  II  refrigerants 
other  than  CFC-12. 

Tlibbe  stditdards,  proposed  today  as 
appendix  C,  D,  E  and  F  to  the 
regulations  promulgated  imder  section 
609,  represent  a  consensus  of  the 
Interior  CUmate  Control  Committee  of 
SAE.  This  committee  is  made  up  of 
automotive  industry  experts,  equipment 
and  supply  manufacturers,  and 
chemical  producers.  SAE  issued  the 
standards  (SAE  J1990.  J1991.  J1989) 
later  adopted  by  EPA  in  appendix  A  and 
the  Agency  believes  that  the  standards 
set  forth  in  today's  rulemaking  as 
appendices  C.  D,  E.  and  F  are  consistent 
with  the  specifications  required  in  those 
standards  for  recovery,  recycling, 
refrigerant  purity,  and  service 
procedures. 

The  Agency  beUeves  that  the 
standards  are  appropriate  for  recovery 
and  recycling  because  they  achieve 
environmental  protection  through 
recycling  and  containment  of 
refrigerant,  and  protect  automobile 
equipment  through  minimum 
refrigerant  purity  standards  and  service 
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iHooedure  standards.  The  standards 
being  proposed  are  based  on  SAE  J2099 
(Standard  of  Purity  for  Recycled  HFC- 
134a),  SAE  J2211  (Recommended 
Service  Procedure  for  the  Containment 
of  HFC-134a).  SAE  )2210  (Standard  for 
HFG-134a  Recycling  Equipment),  SAE 
)1732  (HFC-134a  Extraction  Equipment 
for  M<Mle  Air  Conditioning  Syistems) 
■nd  SAE  J1770  (Standard  for  Recycling 
Equipment  Intended  for  Use  with  Both 
CFC-12  and  HFC-134a). 

Appendix  F.  Standard  for  Recover- 
only  Equipmoit  that  Extracts  Class  I  or 
GUss  n  Refrigerants  Other  Than  CFC- 
12,  is  based  on  SAE  12209  (CPG-12 
Extracticm  Equipment  for  Mobile  Air 
Conditicming  Systems).  Since  SAE  is  not 
at  this  time  developing  a  standard 
Kwdfically  for  FRIGC™  or  any  other 
aass  I  or  class  n  refrigerant  other  than 
CFC-12,  the  Agency  developed  a 
standard  in  cooperation  with  SAE  and 
other  industry  representatives. 
Equipment  that  is  certified  by  an 
^approved  testiiu  organization  to  meet 
^hese  SAE  stancurds  prior  to  the 
proposed  standards  in  this  rule 
n«'^«^<"g  final  will  be  considered  EPA- 
approved  equipment. 

iJnder  section  609  of  the  Act, 
standards  developed  by  the 
Administrator  for  approved  refrigerant 
recycling  equipment  shaU,  at  a 
minimiiTn,  be  83  Stringent  as  SAE  J1990 
in  effect  as  of  November  15, 1990.  The 
standards  proposed  today  as  appendices 
C,  D,  E  and  F  are  as  stringent  as  SAE 
)1990  regarding  the  equipment 
standards  for  refrigerant  purification, 
equipment  testing,  and  equipment 
operation  and  performance.  The 
proposed  standards  are  nearly  identical 
to  the  SAE  J1990  standard,  with  the 
exception  that  the  standards  proposed 
today  are  more  stringent  than  J1990,  in 
that  they  specify  a  higher  minimum 
vacuum  requirement  of  102  mm  of 
merciuy,  compared  to  the  general 
requirement  in  J1990  that  refrigerant 
extraction  be  performed  "to  a  vacuimi." 
This  will  help  prevent  any  refrigerant 
from  being  vented  by  ensuring  that  all 
refrigerant  has  been  removed  from  an 
MVAC  system  prior  to  opening  it  to  the 
atmosphere.  Among  the  provisions 
contained  in  the  appendices  proposed 
today  that  are  as  stringent  as  those  in 
J1990  are  the  following:  The  moisture, 
acid  and  particulate  removal  and  non- 
condensable  gas  purging  requirements 
of  the  proposed  standards;  the 
requirements  for  operating  instructions 
and  safety  requirements:  the 
requirements  for  overfill,  pressure  relief, 
portable  tanks  and  containers,  hoses, 
and  lubricant  separation;  and  the  testing 
requirements  that  verify  that  the 
equipment  operates  properly. 


The  Act  also  requires  that  standards 
establishing  proper  service  procedures 
shall,  at  a  minimum,  be  as  stringent  as 
SAE  J1989  in  effect  as  of  November  15, 
1990.  The  standards  proposed  today  are 
equally  as  stringent  as  the  SAE  J1989 
regarding  the  recovery,  recycling  and 
other  handling  of  refrigerant  associated 
with  the  servicing  of  MVACs.  The 
proposed  standards  are  nearly  identical 
to  the  SAE  J1989  standards.  SAE  J1989 
required  that  the  recovery  equipment  be 
operated  until  the  pressure  be  reduced 
"to  a  vacuum".  The  proposed  standard 
specifies  a  vacuum  of  102  mm  of 
mercury.  The  standards  provide 
pressure  and  temperature  tables  to 
provide  for  safe  handling  of  refrigerant 
storage  containers.  The  tables  are  as  a 
stringent  as  the  requirements  of  J1990. 

1.  Standards  for  HFC-134a  Recover/ 
Recycle  Equipment 

Today's  proposed  rule  adopts  a 
standard  for  (0^0-1348  recycling 
equipment  for  mobile  air-conditioning. 
This  standard  establishes  specific 
minimum  equipment  requirements  for 
the  recycling  of  HFC-134a  that  has  been 
directly  removed  from,  and  is  intended 
for  reuse  in,  mobile  air-conditioning 
systems. 

Today's  proposed  rule  requires  that 
the  recycling  equipment  meet  the 
standards  set  forth  in  appendix  C  to  this 
rule.  The  standard  contains 
specifications  for  labeling  the  recovery 
equipment  once  it  is  certified,  safety 
requirements,  operating  instruction  and 
a  functional  description  of  the 
equipment,  including  hose  and  fitting 
specification,  overfill  protection 
requirements  and  storage  tank 
requirements.  The  standard  provides  a 
procedure  to  test  the  eqiupment  to 
verify  that  it  meets  the  specifications  of 
the  standard. 

Today's  rule  adds  a  standard  for 
purity  for  recycled  HFC-134a  that 
establishes  the  minimum  level  of  purity 
required  for  recycled  HFC-134a 
removed  from,  and  intended  for  reuse 
in,  mobile  air-conditioning  systems.  The 
standard  sets  purity  specifications  for 
levels  of  moisture,  lubricant  and 
noncondensable  gases,  and  is  set  forth 
in  appendix  C  to  this  rule. 

Today's  rule  also  proposes  a  standard 
recommended  service  procediu^  for 
containment  of  HFC-134a,  set  forth  in 
appendix  C,  that  provides  guidelines  for 
the  technicians  that  service  MVACs  and 
operate  refrigerant  recycling  equipment 
designed  for  HFC-134a.  The  proposed 
standard  provides  specific  procedures  to 
recover  the  refrigerant  by  reducing 
system  pressure  to  at  least  102  nun  of 
mercury  vacuimi.  The  standard  contains 
requirements  for  stored  refrigerant 


containers  and  disposal  of  empty 
containers. 

The  standard  set  forth  in  appendix  C 
is  nearly  idraitical  to  the  SAE  J2210 
standard  issued  by  SAE  December  1992. 
The  diSierences  between  SAE  J2210  and 
appendix  C  are  incidental,  such  as 
grammatical  corrections  and  spelling, 
and  do  not  affect  the  requirements  of  the 
standard. 

2.  Stand<ud  for  HFC-134a  Recover-Only 
Equipment 

Today's  proposed  rule  adds  standards^ 
for  equipment  that  recovers  refrigerant 
but  does  not  recycle  the  refrigerant  by 
removing  impurities.  Refrigerant 
recovered  by  this  type  of  equipment 
must  be  properly  recycled  on-site  or 
reclaimed  off-site  before  it  can  be  reused 
in  an  MVAC.  The  proposed  rule 
requires  that  equipment  meets  the 
standards  set  forth  in  appendix  D  to  this 
rule.  The  standard  requires  that  the 
container  for  used  refrigerant  be  marked 
in  black  print  "Dirty  Refrigerant — ^Do 
Not  Use  Without  Recycling."  The 
standard  states  that  the  recovery 
equipment  be  able  to  separate  the 
refrigerant  from  the  recovered 
refrigerant  and  indicate  the  amount  of 
lubricant  removed  so  that  the  technician 
can  return  the  proper  amoimt  of 
lubricant  to  the  system. 

The  standard  set  forth  in  appendix  D 
is  nearly  identical  to  the  SAE  J1732 
standard  issued  by  SAE  in  December 
1994.  The  differences  between  SAE 
J1732  and  appendix  D  are  incidental, 
such  as  grammatical  and  spelling, 
corrections  and  do  not  affect  the 
requirements  of  the  standard. 

3.  Standard  for  Automotive  Refrigerant 
Recycling  Equipment  Intended  for  Use 
With  Both  CFC-12  and  HFC-134a 

Today's  proposed  rule  adds  a 
standard  that  establishes  specific 
minimum  equipment  requirements  for 
automotive  refrigerant  recycling 
equipment  intended  for  use  widi  both 
CFC-12  and  HFC-134a  in  a  common 
refrigerant  circuit.  The  proposed  rule 
requires  that  equipment  meets  the 
standards  set  forth  in  appendix  E  to  this 
rule.  The  proposed  standard  in 
appendix  E  requires  labeling  of  the 
equipment  after  certification,  and 
includes  requirements  to  prevent  cross 
contamination  before  operations 
involving  a  different  refrigerant  can 
begin.  These  requirements  include 
interlocks  and  indications  to  prevent 
cross  contamination.  The  standard 
contains  requirements  to  piuify  the 
refrigerant,  safety  requirements  and 
functional  description  of  the  equipment, 
requirements  for  labeling  of  the  storage 
tanks  to  identify  CFC-12  and  HFC- 


134a,  and  hose  and  connection 
reqiiirements.  Today's  proposed 
standard  also  provides  guidelines  for 
testing  the  equipment  to  verify  that  it 
meets  the  requirements  of  the  standard. 
The  standi  set  forth  in  appendix  E 
is  nearly  identital  to  the  SAE  J1770 
standard  issued  by  SAE  in  December, 
1995'.  The  differences  between  SAE 
J1770  and  appendix  E  are  incidental, 
such  as  grammatical  and  spelling 
corrections,  and  do  not  affect  the 
requirements  of  the  standard. 

4.  Standard  for  Recover-Only 
Equipment  That  Extracts  Class  I  or  Class 
n  Refrigerants  Other  Than  CFC-12 

Today's  proposed  rule  adds  standards 
for  equipment  that  recovers  but  does  not 
recycle  refrigerants  other  than  CFC-12 
and  HFC-134a.  The  refrigerant  that  is 
recovered  by  this  type  of  equipment 
must  be  properly  reclaimed  before  it  can 
be  reused  in  an  MVAC.  The  proposed 
rule  requires  that  equipment  meets  the 
standards  set  forth  in  appendix  F. 
Appendix  F  is  based  on  the  recover-only 
standard  for  CFC-12.  The  standard 
states  that  the  recovery  equipment  be 
able  to  separate  the  lubricant  from  the 
recovered  refrigerant  and  indicate  the 
amount  of  lubricant  removed  so  that  the 
technician  can  return  the  proper  amoimt 
of  lubricant  to  the  system. 

C:  Substantially  Identical  Equipment 

Section  609  of  the  Act  provides  that 
equipment  purchased  before  the 
proposal  of  standards  shall  be 
considered  certified  if  it  is  substantially 
identical  to  equipment  certified  by  the 
EPA  or  by  an  independent  standards 
testing  organization  approved  by  EPA. 
Section  82.36(b]  of  the  regulations  states 
that  recover/recycle  equipment 
designed  for  use  with  CFC-12  and 
purchased  before  the  proposal  of  the 
standards  for  refiigerant  recycling 
equipment  in  apfwndix  A  (i.e.,  before 
September  4, 1991)  shall  be  considered 
certified  if  it  is  "substantially  identical" 
to  equipment  approved  under  §  82.36(a). 

Today's  proposal  would  apply  the 
Act's  "substantially  identical"  provision 
to  recover/recycle  and  recover-only 
equipment  that  services  HFC-134a 
MVaCs,  recover/recycle  equipment 
intended  for  use  with  both  CFC-12  and 
HFC-134a  MVACs,  and  equipment  that 
recovera  but  does  not  recycle  class  I  and 
class  n  refrigerants  other  than  CFC-12. 
These  types  of  equipment  will  be 
considered  approved  if  they  are 
substantially  identical  to  equipment 
approved  under  §  82.36(a)  and  if  they 
were  purchased  prior  to  the  date  of 
today's  proposal.  A  manufacturer  or 
owner  may  request  a  determination 
from  EPA  on  the  point  of  whether  a 


particular  model  is  substantially 
identical. 

The  Agency's  views  on 
implementation  of  the  "substantially 
identical"  provision  are  discussed  in 
some  detail  in  the  September  4, 1991 
Notice.  EPA  considers  equipment  to  be 
substantially  identical  if  it  performs 
equivalently  to  the  equipment  that  is 
certified  to  meet  all  the  approved 
equipment  standards  but  was  purchased 
prior  to  the  date  of  publication  of  the 
appropriate  EPA  proposed  standard.  In 
general,  EPA  proposes  to  follow  the 
same  strict  approach  in  implementing 
the  substantially  identical  provision  for 
the  equipment  subject  to  the  standards 
proposed  today  as  for  recover/recycle 
and  recover-only  equipment  that 
services  CFC-12  MVACs.  EPA  is  aware 
of  some  cases  in  which  equipment 
purchased  before  the  publication  of  the 
proposal  to  today's  rule  was  produced 
by  manufacturers  that  have  not  yet 
received  a  certification  on  any  model  or 
by  manufacturers  that  no  longer  make 
equipment.  In  situations  where 
equipment  was  purchased  without 
certification  and  no  model  by  that 
manufacturer  achieves  certification, 
EPA  will  evaluate  the  equipment  on  a 
model-by-model  basis  before  making  a 
substantially  identical  determination. 
Owners  of  the  equipment,  if  they  cannot 
contact  manufacturers  to  determine  the 
status  of  equipment,  may  submit 
process  flowsheets  and  lists  of 
components  to  EPA.  EPA  reserves  the 
right  to  inspect  the  equipment  and 
request  samples  of  refrigerant  if 
necessary.  TTie  address  for  submittal  of 
information  is:  MVACs  Recycling 
Program  Manager,  Stratospheric 
Protection  Divisiou.  (6205J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
Attention:  Substantially  Identical 
Equipment  Review.  EPA  will  maintain  a 
strict  interpretation  of  the  substantially 
identical  clause  in  order  to  protect  the 
air-conditioning  units  and  the  integrity 
of  the  recycling  program.  As  a  result,  the 
Agency  does  not  anticipate  that  many 
types  of  equipment  subject  to  the 
standards  proposed  today  will  qualify  as 
substantially  identical  through  this 
evaluation  procediu«. 

The  Agency  is  aware  that  some  HFC- 
134a  recover-'only  equipment  has  been 
sold  prior  to  SAE's  issuance  of  the  J1732 
standard  for  HFC-134a  recover-only 
equijpment  in  December,  1994  and  that 
some  dual  refrigerant  recycling 
equipment  has  been  sold  prior  to  SAE's 
issuance  of  the  J1770  standard  for 
equipment  that  recovers  both  CFC-12 
and  HFC-134a  in  December,  1995. 
Because  no  SAE  standard  was  in  place 
at  the  time  of  sale,  the  equipment  could 


not  be  certified  for  EPA  approval  by  UL 
or  ETL.  In  such  an  event,  i.e.,  where 
imits  are  sold  prior  to  the  publication  of 
the  appropriate  SAE  standard,  so  that 
there  is  no  sticker  or  plate  on  the  unit 
shqwing  that  the  model  has  been  tested 
by  UL  or  ETL  to  meet  the  appropriate 
SAE  standard,  and  later,  after 
publication  of  the  standard,  units  of  the 
same  model  are  certified  by  IfL  or  ETL. 
the  Agency  is  considering  treating  the 
units  sold  prior  to  the  pubhcation  of  the 
standard  to  be  substantially  identical. 
The  Agency  reserves  the  right,  however, 
to  terminate  such  treatment  of  earlier 
units  in  the  event  the  Agency  receives 
evidence  that  some  earlier  units  of  that 
model  (e.g.,  prior  to  serial  number 
xxxxx)  were  not  able  to  achieve  one  or 
more  of  the  provisions  of  the 
appropriate  SAE  standard.  In  that 
instance,  the  manufacturer  will  have  to 
demonstrate  to  EPA  that  the  units  in 
question  are  substantially  identical 
before  EPA  would  make  a  determination 
to  that  effect.  The  Agency  recognizes 
that  manufacturers  of  units  sold  prior  to 
the  publication  of  the  appropriate  SAE 
standard  may  consider  developing 
retrofit  kits  to  bring  pre-certification 
units  up  to  the  performance  standard  of 
certified  units. 

It  should  be  noted  that  some  dual 
refiigerant  recycling  equipment  sold 
prior  to  SAE's  issuance  of  the  J1770 
standard  for  equipment  that  recovers 
both  CFC-12  and  HFC-134a  in 
EJecember,  1995,  may  be  labeled  with  a 
UL  or  ETTL  sticker  that  indicates  that  the 
uiut  meets  SAE  J-1990  and  J-2210.  The 
Agency  does  not  consider  that  these 
units  necessarily  meet  the  J1770 
standnrri.  In  thn  Rvent  that  later  version? 
of  the  same  model  of  equipment  become 
certified  by  UL  or  ETL  to  meet  the  Jl  770 
standard,  then,  as  discussed  above,  the 
Agency  is  considering  treating  the  units 
sold  prior  to  the  publication  of  the 
standard  to  be  substantially  identical, 
although  EPA  reserves  the  right  to 
terminate  this  determination  as  noted 
above. 

The  Agency  is  aware  of  several 
models  of  automotive  refrigerant 
recycling  equipment  intended  for  use 
wiUi  botii  CFC-12  and  HFG-134a  where 
units  have  been  sold  prior  to  the 
publication  of  SAE  standard  J1770. 
These  models  are  the  SPX/Robinair 
model  numbers  12134A  and  17800A, 
the  White  Industries  model  number 
01234a,  and  the  American  Thermoflo 
model  nimiber  18000.  After  reviewing 
the  equipment  specifications  and 
performance  for  each  of  these  models, 
the  Agency  proposes  to  determine  that 
they  are  substantially  identical  to 
equipment  EPA  would  approve 
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■ccording  to  the  standards  set  forth  in 
this  profMeal. 

D.  Approved  Independent  Testing 
Organizations 

Section  82.38  establishes  the  criteria 
for  approval  of  testing  laboratories  or 
organizations  to  certify  whether 
ecpiipment  governed  by  the  regulations 
meets  the  standards  set  forth  in  the 
regulations.  Under  the  July  14, 1992 
final  rule  and  the  May  2, 1995 
supplemental  final  rule,  approved 
organizations  would  determine  whether 
lecover/recyde  and  recover-only 
equipment  meets  the  standards  set  forth 
in  the  appendices  to  the  rule,  which 
were  baaed  on  SAE  standards.  Today's 
rulemaking  will  expand  that  provision 
so  that  these  approved  organizations 
wrill  be  able  to  determine  whether  the 
equipment  subject  to  today's  proposal 
meets  the  standards  set  forth  in  the 
appropriate  appendices. 

Because  the  application  materials 
received  by  the  Agency  from  UL  on 
October  21, 1991,  and  from  ETL  on 
November  27. 1991  demonstrate  that 
both  organizations  have  met  the  criteria 
set  forth  in  §  82.38(b)  with  respect  to  all 
equipment  subject  to  today's  proposal, 
and  because  the  Agency  has  received 
written  requests  from  both  UL  and  ETL 
stating  that  all  the  application  criteria 
are  still  being  met  and  requesting  that 
they  be  approved  to  certify  the 
equipment  subject  to  today's  proposal, 
the  Agency  intends  to  approve  UL  and 
ETL  to  certify  this  equipment,  effective 
as  of  the  effsctive  date  of  this  final 
rulemaking. 

EPA  encourages  applications  from 
other  fMnlities  that  are  capable  of  testing 
equipment  to  the  necessary  standards. 
Orguiizations  must  demonstrate  that 
,  they  have  the  experience  and  the 
appropriate  equipment  to  perform 
taking.  The  EPA  will  maintain  a  list  of 
approved  independent  standards  testing 
organizations  available  upon  request  at 
the  address  set  forth  in  §  82.38.  The 
Agency  reserves  the  right  to  revoke 
approval  if  the  testing  organization 
violates  any  of  the  requirements 
contained  in  §  82.38. 

E.  Technician  Training  and  Certification 

Section  82.40  estabUshed  the 
standards  for  programs  approved  to 
train  and  certify  technicians.  The 
standards  cover  training,  the  subject 
material  that  must  be  covered  by  each 

program,  Snd  miniTnum  test 

administration  procedures.  Summaries 
of  reviewrs  of  programs  miist  be  »f 
submitted  every  two  years  and  programs 
must  offer  technicians  proof  of 
certification  upon  successful 
onnpletion  of  the  test. 


At  this  time,  over  twenty 
organizations  have  been  approved  by 
EPA  to  train  and  certify  technicians  in 
the  use  of  recover-recycle  and  recover- 
only  equipment  that  services  CFC-12 
MVACs.  Ten  of  these  organizations  train 
and  certify  their  employees,  while  the 
remaining  train  members  of  the  general 
public.  While  EPA's  approval  of  these 
organizations  has  been  limited  to 
equipment  that  services  CFC-12 
MVACs,  the  Agency  beUeves  that  for 
purposes  of  training  and  certification 
conducted  prior  to  30  days  after  the 
publication  of  the  final  rule  following 
this  proposal,  these  organizations 
should  also  be  considered  as  approved 
for  purposes  of  the  equipment  and 
refrigerants  subject  to  today's  proposal. 
As  discussed  below,  the  design  features 
of  recover/  recycle  and  recover-only 
equipment  subject  to  today's  proposal 
are  very  similar  to  the  design  features  of 
CFC-12  equipment,  and  the  procedures 
for  extracting  refrigerant  are  very  similar 
for  all  types  of  equipment.  The 
organizations  have  previously  shown 
their  compliance  with  the  provisions 
regarding  test  administration  and  proof 
of  certification.  Retraining  and    > 
recertifying  of  technicians  already 
certified  to  use  CFC-12  equipment 
would  produce  only  a  limited 
environmental  benefit.  In  addition,  such 
retraining  and  recertification  would 
impose  a  large  burden  on  the 
technicians  and  the  organizations  that 
certify  them.  For  these  reasons,  EPA 
intends  to  approve  the  25  organizations 
noted  above  for  any  training  and 
certification  of  technicians  they 
conducted  prior  to  30  days  after 
pubUcaticn  of  the  final  rule  in  the  use 
of  the  equipment  and  refrigerants 
subject  to  today's  proposal. 

EPA  also  intends  to  approve  the 
above-noted  currenUy  approved 
organizations  for  future  training  and 
certification  of  technicians  for  the  use  of 
the  equipment  and  refiigerants  subject 
to  today's  proposal  on  the  condition  that 
the  organization  certify  in  writing  to  the 
Agency  that  its  training  materials 
discuss  the  standards  set  forth  in 
appendices  C,  D,  E,  and  F,  as  finally 
adopted,  and  that  its  testing  materials 
include  questions  concerning  those 
standards.  Each  of  the  above 
organizations  that  submits  such  a 
certification  shall  be  approved  upon  the 
date  which  is  the  later  of  (i)  the  effective 
date  of  the  final  nde,  or  (u)  the  receipt 
by  the  Agency  of  such  a  certification. 
Organizations  that  do  not  submit  such  a 
certification  wiU  not  be  approved  to 
train  and  certify  fut\ue  technicians  for 
the  use  of  the  equipment  and 
refiigerants  subject  to  today's  proposal. 


As  noted  above,  the  prior  training  and 
testing  of  previously  approved 
technicians  for  CFC-12  equipment 
adequately  and  sufficiently  covers  the 
standards  set  forth  in  appendices  C,  D, 

E,  and  F  because  of  the  large  overlap 
between  the  text  of  the  standard  based 
on  SAE  J1990  contained  in  appendix  A 
and  the  standards  based  on  the  SAE 
standards  contained  in  appendices  C.  D, 
E  and  F.  In  all  of  these  appendices,  the 
following  provisions  are  identical  or 
nearly  identical:  safety  requirements; 
reqiurement  that  the  manufacturer  must 
provide  operating  instructions; 
requirement  that  the  equipment  must 
ensure  the  refrigerant  recovery  by 
reducing  system  pressure  below 
atmospheric  to  a  minimum  of  102  mm 
of  mercury;  the  preconditioning  of  the 
equipment  with  a  contaminated  sample; 
the  composition  of  that  contaminated 
sample;  the  requirement  that  the 
equipment  must  be  certified  by  UL  or  an 
equivalent  certifying  laboratory;  the 
requirement  that  the  label  on  the 
equipment  must  state  that  it  has  been 
design  certified  to  meet  applicable  SAE 
standards;  and  the  additional  storage 
tank  requirements. 

Where  the  SAE  J1990-based  standards 
in  appendix  A  differ  from  the  SAE 
J1732-based  standards  in  appendices  D 
and  F,  they  differ  largely  because 
appendix  A  contains  many  provisions 
that  relate  to  the  recycle  portion  of  the 
equipment  operation  and  which  are 
thus  not  applicable  to  appendices  D  and 

F.  For  example,  appendix  A  describes 
requirements  for  the  recycling  test  cycle 
and  for  the  quantitative  determination 
of  moisture,  lubricant,  and 
noncondensable  gas  in  that  cycle. 

A  review  of  SAE  J1732  indicates  that 
it  contains  two  provisions  that  relate  to 
the  recovery  of  refiigerant  for  which 
there  are  no  equivalent  provisions  in 
SAE  J1990.  First,  section  6.3.2  of  SAE 
J1732  requires  that  the  equipment 
discharge  or  transfer  fitting  shall  be  W 
ACME  thread.  SAE  did  not  consider  this 
reqtiirement  tmtil  after  the  publication 
of  the  final  version  of  )1990.  This 
requirement  guards  against  mixing  of 
difiiarent  refrigerants  by  using  imique 
fittings.  Second,  section  6.1  of  SAE 
J1732  requires  that  the  unit  must  have 
a  device  that  assures  that  refrigerant  has 
been  recovered  so  that  outgassing  is 
prevented.  Although  there  is  no 
equivalent  to  this  provision  in  SAE 
)1990,  J1989  requires  safeguards  to 
prevent  outgassing. 

EPA  encourages  applications  from 
other  organizations  that  are  capable  of 
training  and  testing  technicians. 
Organizations  must  demonstrate  that 
they  have  the  appropriate  experience  to 
perform  the  training  and  testing  and 


meet  the  other  requirements  of  §  82.40. 
The  materials  must  cover  the  subjects 
described  in  40  CFR  82.40.  Approved 
organi^tions  must  demonstrate  that  the 
tests  they  offer  will  be  graded  by  a 
computer  scanner  or.  disinterested, 
independent  party.  The  EPA  will 
maintain  a  list  of  approved  testing  and 
training  organizations  available  upon 
request  at  the  address  set  forth  in 
§  82.38.  The  Agency  reserves  the  right  to 
revoke  approval  of  the  organization 
pursuant  to  provisions  set  forth  in 
§82.40. 

F.  Sales  Restiictions 

Section  609  made  it  imlawful, 
effective  November  15, 1992,  for  any 
person  to  sell  or  distribute,  or  offer  for 
sale  or  distribution,  except  to  section 
609  certified  technicians,  any  class  I  or 
class  n  substance  suitable  for  use  as 
refrigerant  in  a  motor  vehicle  air- 
conditioning  system  and  that  is  in  a 
container  with  less  than  20  poimds  of 
refrigerant.  ConsequenUy,  sales  of  small 
cans  of  CFC-12,  as  well  as  small  cans 
of  FRIGC  and  any  other  HCFC  blend 
which  EPA's  Significant  New 
Alternatives  Policy  (SNAP)  program 
may  determine  to  be  acceptable  as  a 
substitute  for  CFC-12  in  MVACs,  are 
limited  to  section  609  certified 
technicians.  In  addition,  section  608 
regulations  that  became  effective 
November  14. 1994  (58  FR  28714) 
restrict  the  sales  of  all  containers 
(regardless  of  size)  of  any  class  I  or  n 
refrigerant  to  technicians  certified  under 
either  section  608  or  section  609  of  the 
Act. 

In  conjunction  with  the  publication  of 
this  proposal  for  changes  to  the 
regulations  promulgated  imder  section 
609  of  the  Act,  the  Agency  is  proposing 
in  a  separate  rule  several  changes  to  the 
regulations  promulgated  imder  section 
608  of  the  Act.  The  proposed  changes  to 
the  section  608  regulations  are  intended 
for  pubUcation  on  or  about  the  date  of 
publication  of  this  section  609  proposed 
rule.  The  proposed  changes  to  die 
section  608  regulations,  pursuant  to  the 
mandate  of  section  608(c)(2),  establish 
standards  and  requirements  for  the 
servicing  of  appliances  and  industrial 
process  refrigeration  that  use 
refiigerants  that  substitute  for  the 
currently-regulated  class  I  or  class  11 
substances.  In  addition,  in  that 
proposal,  the  Agency  may  include  a 
provision  proposing  to  restrict  the  sale 
of  substitute  refiigerants,  including 
HFC-134a,  to  technicians  certified 
under  either  section  608  or  section  609 
of  the  Act.  Should  the  Agency 
determine  to  propose  such  a  sales 
restriction,  the  proposed  changes  to  the 
regulatory  text  and  explanatory 


discussion  in  the  preamble  would  be 
entirely  contained  in  tne  section  608 
proposed  rule,  even  though  the  changes 
would  also  affect  industries  governed 
under  section  609 — automotive 
refrigerant  distributors^  automobile 
manufacturers,  and  the  automotive 
service  industry.  All  parties  interested 
whether  EPA  decides  to  institute  a  sales 
restriction  are  therefore  urged  to  review 
the  language  contained  in  the  section 
608  proposal. 

m.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review 
under  the  Executive  Order.  The  Agency 
prepared  an  analysis  to  assess  the 
impact  of  the  proposed  regulation  (see 
Regulatory  Assessment  for  EPA's 
Proposed  Rule  on  Standards  and 
Requirements  for  Servicing  of  Motor 
Vehicle  Air  Conditioners  that  use 
Refrigerants  other  than  Class  I  or  Class 
II  Substances,  U.S.  EPA  Stratospheric 
Protection  Division,  November,  1995), 
which  covers  both  recover/recycle 
equipment  and  recover-only  equipment, 
and  is  available  for  review  in  the  public 
docket  for  this  rulemaking. 

B.  Regulatory  Flexibility  Analysis 
1.  Purpose 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612.  requires  tiiat  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 


U.S.C.  604(a).  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

The  Agency  has  performed  an  initial 
regulatory  flexibility  analysis  and 
determined  that  this  regulation  does  not 
affect  a  substantial  number  of  small 
businesses.  The  analysis  is  found  in 
Appendix  A  in  the  Regulatory 
Assessment  for  EPA's  Proposed  Rule  on 
Standards  and  Requirements  for 
Servicing  of  Motor  Vehicle  Air 
Conditioners  that  use  Refrigerants  other 
than  Class  I  or  Class  11  Substances  (U.S. 
EPA  Stratospheric  Protection  Division. 
October,  1995)  (Regulatory  Assessment) 
and  is  available  for  review  in  the  docket. 
The  methodology  and  results  of  the 
analysis  are  presented  below. 

2.  Methodology  and  Results 

To  examine  the  impacts  on  small 
businesses,  EPA  first  characterized  the 
regulated  community  by  identifying  the 
SIC  codes  that  would  be  involved  in  the 
servicing  and  repair  of  motor  vehicle  air 
conditioners.  After  determining  the 
number  of  these  entities  that  are 
classified  as  small  by  the  Small 
Business  Act  (SBA),  the  Agency 
performed  impact  tests  using  sales, 
profits  and  cash  flow  measures.  The 
analysis  included  least  expensive  and 
most  expensive  private  cost  scenarios 
for  compliance  that  were  developed  for 
the  Regulatory  Assessment.  The  least 
expensive  cost  scenario  assumed 
recover/recycle  equipment  is  purchased 
while  the  more  expensive  option 
assumes  dual  refrigerant  recover/recycle 
equipment  is  acquired.  The  analysis 
also  takes  the  cost  of  sending  refrigerant 
out  for  reclamation,  labor,  and  cost 
savings  from  using  recycled  refrigerant 
into  account. 

The  analysis  indicates  that  the 
number  of  small  establishments 
significantly  affected  by  the  regulation 
ranges  from  3.4%  if  the  least  expensive 
compliance  option  is  chosen,  to  7.4%  if 
the  most  expensive  compliance  option 
is  chosen.  The  Agency  frequently 
defines  a  "substantial  number  '  of  small 
entities  as  approximately  20%  or  more 
of  small  establishments.  As  a  result,  the 
Agency  certifies  that  this  regulation  will 
not  significantly  affect  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 
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C.  Paperwork  Reduction  Act 

ThiM  proposed  rule  has  no  new 
Infianiiation  requirements  subject  to  the 
Papnworii  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Refbnn  Act  of  1995  (UMRA),  P.L.  104- 
4.  establishes  requirements  for  Federal 
■gancies  to  assess  the  effects  of  their 
lenilirtoiy  actions  on  State,  local  and 
trual  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
resuh  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
mora  in  any  one  yeei.  Before 
{oomuJgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  ransider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
eCEBCtive  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

Today's  proposed  rule  contains  no 
Federal  mandates  xindei  the  regulatory 
inovisions  of  Title  n  of  the  UMRA  for 
State,  local  or  tribal  governments  or  the 
private  sector.  As  the  draft  Regulatory 
Assessment  demonstrates.  EPA  believes 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local 
and  tribal  governments,  in  the  aggregate. 
or  the  private  sector,  in  any  one  year. 
Thus,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  KPA  has  alsn 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Chlorofluorocarbons.  Motor  vehicle  air- 
conditioning.  Reporting  and 
recordkeeping  requirements.  Recover/ 
recycle  equipment.  Recover-only 
equipment.  Reporting  and  certification 
requirements.  Stratospheric  ozone  layer. 

Dated:  February  12, 1996. 
Carol  M.  Bfownw, 

/LdmjJij'stnitor 

For  the  reasons  set  out  in  the 

Ereamble,  40  CFR  part  82  is  proposed  to 
s  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7414.  7601,  7671- 
7671q. 

2.  Section  82.30  is  amended  by 
revising  paragraph  (a)  to  read  to  read  as 
follows: 

§82.30    Purpose  and  scope. 

(a)  The  purpose  of  the  regulations  in 
this  subpart  B  is  to  implement  section 
609  of  the  Clean  Air  Act.  as  amended 
(Act)  regarding  the  servicing  of  motor 
vehicle  air  conditioners,  and  to 
implement  section  608  of  the  Act 
regarding  certain  servicing, 
maintenance,  repair  and  disposal  of  air 
conditioners  in  motor  vehicle-like 
appliances. 

•  •        •        *        * 

3.  Section  82.32  is  amended  by 
adding  a  heading  to  paragraph  (e),  by 
revising  paragraph  (e)(1),  and  by  adding 
paragraphs  (e)(3).  (e)(4).  and  (i)  to  read 
as  follows: 

S  82.32    Deflnttions. 

•  •        •        •        • 

(e)  Properly  using.  (1)  Properly  using 
means  using  equipment  in  conformity 
with  the  recommended  service 
procedures  and  practices  for  the 
containment  of  refrigerant  set  forth  in 
appendices  A.  B.  C.  D.  E,  and  F  of  this 
subpart,  as  applicable. 

•  •        •        •        • 

(3)  Refrigerant  that  is  extracted  from 
an  MVAC  located  at  a  motor  vehicle 
disposal  facility  must  be  properly 
processed  through  approved  refrigerant 
recycUng  equipment  prior  to  using  it  to 
charge  or  recharge  an  MVAC  or  MVAC- 
like  appliance  (as  that  term  is  defined  in 
§  82.152(e)).  unless  the  refrigerant  has 
been  reclaimed  in  accordance  with  this 
subpart  B. 

(4)  Notwithstanding  any  other  terms 
of  this  paragraph  (e).  approved 
refrigerant  recycling  equipment  may  be 
transported  off-site  and  used  to  perform 
air-conditioning  service  involving 
refrigerant  at  other  locations  where 
servicing  of  MVACs  occtots.  Any  such 
servicing  of  MVACs  or  involving 
refrigerant  must  meet  all  of  the 
requirements  of  this  subpart  B  that 
would  apply  if  the  servicing  occurred 
on-site. 
***** 

(i)  Motor  vehicle  disposal  facility 
means  any  commercial  facility  that 
engages  in  motor  vehicle  disposal, 
dismantling  or  recycling,  including  but 
not  limited  to  scrap  yards,  landfills  and 
salvage  yards  engaged  in  such 
operations.  Motor  vehicle  repair 
facilities,  including  collision  repair 
facilities,  are  not  considered  motor 
vehicle  disposal  facilities. 

4.  Section  82.34  is  amended  by 
revising  the  reference  "§  82.42(b)(4)"  to 


read  "§  82.42(b)(3)"  in  paragraph  (b); 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

S  82.34    ProhibMona. 

•        •        •        •        • 

(d)  Any  person  who  recovers 
refrigerant  from  an  MVAC  located  at  a 
motor  vehicle  disposal  facility  must  be 
a  certified  technician  under  this  subpart 
B  or  under  subpart  F  of  this  part,  except 
-for  employees,  owners,  or  operators  of 
the  disposal  faciUty.  Any  sale  of  a  class 
I  or  class  II  substance  extracted  from  an 
MVAC  located  at  such  facility  must  be 
to  a  technician  certified  under  this 
subpart  B  or  under  subpart  F  of  this 
part. 

5.  Section  82.36  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  to  read 
as  follows: 

S  82..36    Approved  reMgefant  rscycHng 
equipment 

(a)*  •  • 

(2)  Equipment  that  recovers  and 
recycles  refrigerant  must  meet  the 
standards  set  forth  in  appendix  A  of  this 
subpart  (Recommended  Service 
Procedure  for  the  Containment  of  CFC- 
12,  Extraction  and  Recycle  Equipment 
for  Mobile  Automotive  Air-Conditioning 
Systems,  and  Standard  of  Purity  for  Use 
in  Mobile  Air  Conditioning  Systems), 
appendix  C  of  this  subpart 
(Recommended  Service  Procedure  for 
the  Containment  of  HFC-134a  and 
Standards  for  Recover/Recycle 
Equipment  that  Extracts  and  Recycles 
HFC-134a  and  Standard  of  Purity  for 
Recycled  HFC-134a  for  Use  in  MVACs) 
and  appendix  E  of  this  subpart 
(Automotive  Refiigerant  Recycling 
Equipment  Intended  for  Use  with  both 
CFC-12  and  HFC-134a),  as  applicable. 
Equipment  that  recovers  refrigerant  for 
recycling  on-site  or  for  reclamation  off- 
site  must  meet  the  standards  set  forth  in 
appendix  B  of  this  subpart 
(Recommended  Service  Procedure  for 
the  Containment  of  CFC-12,  Extraction 
Equipment  for  Mobile  Automotive  Air- 
Conditioning  Systems),  appendix  D  of 
this  subpart  (HFC-134a  Recover-Only 
Equipment,  Recommended  Service 
Procedure  for  the  Containment  of  HFC- 
134a)  and  appendix  F  of  this  subpart 
(Recover  only  Equipment  that  Extracts 
Class  1  or  Class  II  Refrigerants  Other 
Than  CFC-12).  as  applicable. 

(b)(1)  Refrigerant  recycling  equipment 
that  has  not  been  certified  under 
paragraph  (a)  of  this  section  shall  be 
considered  approved  if  it  is 
substantially  identical  to  the  applicable 
equipment  certified  imder  paragraph  (a) 
of  this  section,  and: 


(i)  For  equipment  that  recovers  and 
recycles  CFC-12  refiigerant.  it  was 
purchased  before  September  4, 1991; 

(ii)  For  equipment  that  recovers  CFC- 
12  refrigerant  for  recycling  on-site  or 
reclamation  off-site,  it  was  purchased 
before  April  22. 1992; 

(iii)  For  equipment  that  recovers  and 
recycles  HFC-134a  refrigerant,  it  was 
purchased  before  March  6, 1996; 

(iv)  For  equipment  that  recovers  HFC- 
134a  refrigerant  for  recycling  on-site  or 
reclamation  ofi-site.  it  was  purchased 
before  March  6. 1996. 

(v)  For  equipment  that  recovers  any 
class  I  or  class  II  refiigerant  other  than 
CFC-12  for  recycling  on-site  or 
reclamation  off-site,  it  was  purchased 
before  March  6. 1996;  and 

(vi)  For  equipment  that  recovers  and 
recycles  HFC-134a  and  CFC-12 
refrigerant,  it  was  purchased  before 
March  6, 1996. 

(2)  Equipment  manufacturers  or 
owners  may  request  a  determination  by 
the  Administrator  by  submitting  an 
application  and  supporting  documents 
that  indicate  that  the  equipment  is 
substantially  identical  to  approved 
equipment  to:  MVACs  Recycling 
Pro^m  Manager.  Stratospheric 
Protection  Division  (6205J).  U.S. 
Environmental  Protection  Agency,  401 
M  Sti^et.  S.W..  Washington,  D.C.  20460, 
Attn:  Substantially  Identical  Equipment 
Review.  Supporting  dociunents  must 
include  process  flow  sheets,  lists  of 
components  and  any  other  information 
that  would  indicate  that  the  equipment 
is  capable  of  processing  the  refiigerant 
to  the  standards  in  appendix  A.  B.  C.  D, 
E  or  F  of  this  subpart,  as  applicable. 
Authorized  representatives  of  the 
Administrator  may  inspect  equipment 
-  for  which  approval  is  being  sought  and 
request  samples  of  refrigerant  that  has 
been  extracted  and/or  recycled  using  the 
equipment.  Equipment  that  fails  to  meet 
appropriate  standards  will  not  be 
considered  approved. 
***** 

6.  Section  82.38  is  amended  by 
revising  paragraphs  (a)  and  (b)(l)(iii)  to 
read  as  follows: 

S  82.38    Approved  Independent  stsndards 
testing  or^lations. 

(a)  Any  independent  standards  testing 
organization  may  apply  for  approval  by 
the  Administrator  to  certify  equipment 
as  meeting  the  standards  in  appendix  A, 
B,  C,  D,  E.  or  F  of  this  subpart,  as 
applicable.  The  application  shall  be  sent 
to:  MVACs  RecycUng  Program  Manager, 
Stratospheric  Protection  Division 
(6205 J),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

(b)*  •  • 


(D*  *  * 

(iii)  Thorough  knowledge  of  the 
standards  as  they  appear  in  the 
applicable  appendices  of  this  subpart; 
and 
***** 

7.  Section  82.40  is  amended  by 
revising  paragraph  (a)(2)(i)  to  read  as 
follows: 

§  82.40    Technician  training  and 
certification. 

(a)  •  •  * 

(2)*   •  * 

(i)  The  standards  established  for  the 
service  and  repair  of  motor  vehicle  air 
conditioners  as  set  forth  in  appendices 
A,  B.  C,  D.  E.  and  F  of  this  subpart. 
These  standards  relate  to  the 
recommended  service  procedures  for 
the  containment  of  refrigerant, 
extraction  equipment,  extraction  and 
recycle  equipment,  and  the  standard  of 
purity  for  refrigerant  in  motor  vehicle 
air  conditioners. 
***** 

8.  Appendix  C  is  added  to  Subpart  B 
to  read  as  follows: 

Appendix  C  to  Part  82,  Subpart  B — 
Standard  for  Recover/Recycle 
Equipment  for  HFC-134a  Refrigerant 

I.  SAE 12210.  issued  December.  1991. 

HFC-134a  Recycling  Equipment  for  Mobile 
Air  Conditionii^  Systems 

Foreword 

The  purpose  of  this  standard  is  to  establish 
the  specific  minimum  equipment 
specification  required  for  the  recycling  of 
HFC-134a  that  has  been  directly  removed 
from,  and  is  intended  for  reuse  in,  mobile  air- 
conditioning  systems.  Establishing  such 
specifications  will  assure  that  system 
operation  with  recycled  HFC-134a  will 
provide  the  same  level  of  performance  and 
durability  as  new  refrigerant. 

1.  Scope 

The  purpose  of  this  standard  is  to  establish 
specific  minimum  equipment  requirements 
for  recycling  HFC-134a  that  has  been  directly 
removed  from,  and  is  intended  for  reuse  in, 
mobile  air-conditioning  (A/C)  systems. 

2.  References 

Applicable  Documents — The  following 
publications  form  a  part  of  this  specification 
to  the  extent  specified. 

2.1.1  SAE  Publications — Available  from 
SAE,  400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001. 

SAE  J2099— Standard  of  Purity  for 
Recycled  HFC-134a  for  Use  in  Mobile  Air- 
Conditioning  Systems. 

SAE  J2196 — Service  Hoses  for  Automotive 
Air-Conditioning. 

SAB  J2 197— Service  Hose  Fittings  for 
Automotive  Air-Conditioning. 

2.1.2  CGA  Publications — Available  from 
OGA.  1235  JeHlerson  Davis  Highway, 
Arlington,  VA  22202. 


CGA  Pamphlet  S-1.1— Pressure  Relief 
Device  Standard  Part  1— Cylinders  for 
Compressed  Gases. 

2.1.3  DOT  Publications— Available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
DC.  20402. 

DOT  Standard,  49  CFR  173.304— 
Shippers — General  Requirements  for 
Shipments  and  Packagings. 

2.1.4  UL  Publications — Available  from 
Underwriters  laboratories,  333  Pfingsten 
Road,  Northbrook,  IL  60062-2096. 

UL  1769— Cylinder  Valves. 
UL  1963 — Refrigerant  Recovery/Recycling 
Equipment. 

3.  Specification  and  General  Description 

3.1  The  equipment  must  be  able  to 
remove  and  process  HFC-134a  from  mobile 
A/C  systems  to  the  purity  level  specified  in 
SAE  J2099. 

3.2  The  equipment  shall  be  suitable  for 
use  in  an  automotive  service  garage 
environment  and  be  capable  of  continuous 
operation  in  ambients  from  10  to  49  "C  (50 
tol20°F). 

3.3  The  equipment  must  be  certified  that 
it  meets  this  specification  by  Underwriters 
Laboratories  (UL)  or  an  equivalent  certifying 
laboratory. 

3.4  The  equipment  shall  have  a  label 
which  states  "Design  Certified  by  (Certifying 
Agent)  to  meet  SAE  J2210"  in  bold-type 
letters  a  minimum  of  3  mm  in  height. 

4.  Refrigerant  Recycling  Equipment 
Requirements 

4.1  Moisture  and  Acid— The  equipment 
shall  incorporate  a  desid&Sm  package  that 
must  be  replaced  before  saturation  with 
moisture,  and  whose  mineral  acid  capacity  is 
at  least  5%  by  weight  of  the  dry  desiccant. 

4.1.1    The  equipment  shall  be  provided 
with  a  moisture  detection  means  that  will 
reliably  indicate  when  moisture  in  the  HFC- 
134a  reaches  the  allowable  limit  and 
desiccant  replacement  is  required. 

4.2  Filter — The  equipment  shall 
incorporate  an  in-line  filter  that  will  trap 
particulates  of  IS  micron  spherical  diameter 
or  greater. 

4.3  Noncondensable  Gases. 

4.3.1  The  equipment  shall  either 
automatically  purge  noncondensables  (NCGs) 
if  the  acceptable  level  is  exceeded  or 
incorporate  a  device  that  indicates  to  the 
operator  that  the  NCG  level  has  been 
exceeded.  NCG  removal  must  be  part  of  the 
normal  operation  of  the  equipment  and 
instructions  must  be  provided  to  enable  the 
task  to  be  accomplished  within  30  minutes. 

4.3.2  Refrigerant  loss  from 
noncondensable  gas  purging  during  the 
testing  described  in  Section  8  shall  not 
exceed  5%  by  weight  of  the  total 
contaminated  refrigerant  removed  from  the 
test  system. 

4.4  Recharging  and  Transfer  of  Recycled 
Refrigerant — Recycled  refrigerant  for 
recharging  and  transfer  shall  be  taken  from 
the  liquid  phase  only. 

5.  Safety  Requirements 

5.1    The  equipment  must  comply  with 
applicable  federal,  state,  and  local 
requirements  on  equipment  related  to 
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handliog  HPC-134a  matsriaL  Safety 
pncaudoiu  or  notices  related  to  safe 
operation  of  the  equipment  shall  be 
prominently  displayed  on  the  equipment  and 
should  also  state  "CAUTION— SHOULD  BE 
OPERATED  BY  QUALIFIED  PERSONNEL ". 

5.2  HFC-134a  has  been  shown  to  be 
nonflammable  at  ambient  temperature  and 
atmospheric  pressure.  However,  tests  imder 
controlled  conditions  have  indicated  that,  at 
pnasures  above  atmospheric  and  with  air 
ooocentraticms  greater  than  60%  by  volume, 
HP&-134a  can  form  combustible  mixtiires. 
While  it  is  recopiiged  that  an  ignition  source 
Is  also  lequirad  for  combustion  to  occur,  the 
pieseniii  of  combustible  mixtures  is  a 
polantially  dangerous  situation  and  should 
be  avoided. 

5.3  Under  NO  CIRCUMSTANCES  should 
any  equipment  be  preesura  tested  or  leak 
tasted  with  aii/HFC-134a  mixtures.  Do  not 
use  oompreesed  air  (shop  air)  for  leak 
detection  in  HFO-134a  systems. 

e.  Operating  Instructioiu 

6.1  The  equipment  manufecturer  must 
provide  operating  instructions,  including 
proper  attainment  of  vehicle  system  vacuum 
(i.e.,  when  to  stop  the  extraction  process), 
filtar/dssiocant  replacement,  and  purging  of 
nonoondensable  gases  (air).  Also  to  be 
Included  are  any  other  necessary 
maintenance  procedures,  source  information 
far  replacement  parts  and  repair,  and  safety 
precautions. 

6.2  The  equijMnent  must  prominently 
display  the  manufecturer's  name,  address. 
the  type  of  refrigerant  it  is  designed  to 
recycle,  a  service  telephone  niunber,  and  the 
part  numbnr  fior  the  replacement  filter/drier. 

7.  Functional  Deecription 

7.1  The  equipment  must  be  capable  of 
ensuring  removu  of  refrigerant  from  the 
system  being  serviced  by  reducing  the  system 
pnssure  to  a  minimum  of  102  mm  (4  in)  of 
maicury  below  atnaoepheric  pressure  [i.e., 
vacuum). 

7.2  During  operation,  the  equipment  shall 
provide  ovarfil  protection  to  assure  that  the 
Uquid  fill  of  the  storaga  container  (which 
nay  be  intagral  or  external)  does  not  exceed 
80%  of  the  tank's  rated  volume  at  21.1  °C  (70 
*F)  par  Dapartniant  of  Transportation  (DOT) 
Standard,  4t  CFR  173.304  and  the  American 
Sodaty  irfMechaoical  Engineers. 

7.3  Portable  rsfiUable  tanks  or  containers 
used  in  coojunction  withthis  equipment 
must  be  labalad  "HFC-134a",  meet 
appUcable  DOT  or  Underwriters  Laboratories 
(UL)  Standards,  and  shall  incorporate  fittings 
parSAE)2197. 

7.3.1  Tlw  cylinder  vahre  riiall  comply 
widi  Ike  standard  far  cylinder  valves,  UL 
176t. 

7.3.2  The  pceasura  relief  device  shall 
conply  with  the  Pwasure  Relief  Device 
StHMird  Pvt  1— Cyliaden  far  Compressed 
Gaaea.  OGA  Pamphlet  S-1.1. 

7.3.3  The  taaji  aaaembly  shall  be  marked 
to  iadicate  the  first  rateet  data  which  shall  be 
5  yaars  aflar  the  date  of  manufacture.  The 

takall  iadicafla  that  ratest  must  be 
I  every  subsequent  5  yean.  The 
J  shall  be  in  letter  at  least  6  mm  ( V4 
in)  Ugh. 

7.4  All  flexible  hoses  must  comply  %vith 
SA£J219e. 
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7.5  Service  hoses  must  have  shutoff 
devices  located  within  30  cm  (12  in)  of  the 
connection  point  to  the  system  befng 
serviced  as  identified  in  )2196.  All  service 
fittings  must  comply  with  SAE  J2197. 

7.6  The  equipment  must  be  able  to 
separate  the  lubricant  from  the  removed 
refrigerant  and  accurately  indicate  the 
amount  of  lubricant  removed  during  the 
process,  in  30  mL  (1  fl  oz)  units.  Refrigerant 
dissolves  in  lubricants  and,  as  a  result, 
increases  the  volume  of  the  recovered 
lubricant  sample.  This  creates  the  illusion 
that  more  lubricant  has  been  recovered  than 
actually  has  been.  The  equipment  lubricant 
measuring  system  must  take  into  account 
such  dissolved  refrigerant  to  prevent 
overcharging  the  vehicle  system  with 
lubricant.  (Note:  Use  only  new  lubricant  to 
replace  the  amount  removed  during  the 
recycling  process.  Used  lubricant  should  be 
discarded  per  applicable  federal,  state,  and 
local  requirements.) 

8.  Testing 

This  test  procedure  and  its  requirements 
are  to  be  used  to  determine  the  ability  of  the 
recycling  equipment  to  adequately  recycle 
contaminated  refrigerant. 

8. 1  The  equipment  shall  be  able  to  clean 
the  contaminated  refrigerant  in  section  8.3  to 
the  purity  level  defined  in  SAE  ]209g. 

8.2  The  equipment  shall  be  of>erated  in 
accordance  with  the  manufacturer's 
operating  instructions. 

8.3  Contaminated  HFC-134a  Sample. 
8.3.1    The  standard  contaminated 

refrigerant  shall  consist  of  liquid  HFC-134a 
with  1300  ppm  (by  weight)  moisture 
(equivalent  to  saturation  at  38  "C  [100  °F]), 
45.000  ppm  (by  weight)  HFC-134a 
compatible  lubricant,  and  1000  ppm  (by 
weight)  of  noncondensable  gases  (air). 
8.3.1.1    The  HFC-134a  compatible 
lubricant  referred  to  in  section  8.3.1  shall  be 
la  DGLF  118,  or  equivalent,  which  shall 
contain  no  more  than  1000  ppm  by  weight 
Oi  uioisture. 

8.4  Test  Cycle. 

8.4.1  The  equipment  must  be 
preconditioned  by  processing  13.6  kg  (30  lb) 
of  the  standard  contaminated  HFC-134a  at  an 
ambient  of  21  "C  (70  "F)  before  starting  the 
test  cycle.  1.13  kg  (2.5  lb)  samples  are  to  be 
processed  at  5  min  intervals.  The  test  fixture, 
depicted  in  Figure  1  to  Appendix  A  of  this 
subpart,  shall  be  operated  at  21  'C  (70  '¥). 

8.4.2  Following  the  preconditioning 
procedure  per  section  8.4.1, 18.2  kg  (40  lb) 

of  standard  contaminated  HFC-134a  are  to  be 
processed  by  the  equipment. 

8.5  Sample  Requirements. 
8.5.1    Samples  of  the  standard 

contaminated  refrigerant  from  section  8.3. 1 
shall  be  processed  as  required  in  section  8.6 
and  shall  be  analyzed  after  said  processing  as 
defined  in  sections  8.7,  8.8,  and  section  8.9. 
Note  exception  for  non-condensable  gas 
determination  in  section  8.9.4. 

8.6  Equipment  Operating  Ambient 
8.6. 1    The  HFC-1 34a  is  to  be  cleaned  to 

the  purity  level,  as  defined  in  SAE  J2099, 
with  the  equipment  operating  in  a  stable 
ambient  of  10,  21,  and  49"^  (50,  70, 120  T) 
while  processing  the  samples  as  defined  in 
section  8.4. 


8.7  Quantitative  Determination  of 
Moisture. 

8.7.1  The  recycled  liquid  phase  sample  of 
HFC-1 34a  shall  be  analyzed  for  moisture 
content  via  Karl  Fischer  coulometric 
titration,  or  an  equivalent  method.  The  Karl 
Fischer  apparatus  is  an  instrument  for 
precise  determination  of  small  amounts  of 
water  dissolved  in  liquid  and/or  gas  samples. 

8.7.2  In  conducting  this  test,  a  weighed 
sample  of  30  to  130  g  is  vaporized  directly 
into  the  Karl  Fischer  anolyte.  A  coulometric 
titration  is  conducted  aod  the  results  are 
reported  as  parts  per  million  moisture 
(weight). 

8.8  Determination  of  Percent  Lubricant. 

8.8.1  The  amount  of  lubricant  in  the 
recycled  HFC-1 34a  sample  shall  be 
determined  via  gravimetric  analysis.  The' 
methodology  must  account  for  the 
hygroscopicity  of  the  lubricant. 

8.8.2  Following  venting  of 
noncondensable  gases  in  accordance  with  the 
manufacturer's  operating  instructions,  the 
refrigerant  container  shall  be  shaken  5  min 
prior  to  extracting  samples  for  testing. 

8.8.3  A  weighed  sample  of  175  to  225  g 
of  liquid  HFC-1 34a  is  allowed  to  evaporate 
at  room  temperature.  The  percent  lubricant  is 
calculated  from  weights  of  the  original 
sample  and  the  residue  remaining  after 
evaporation. 

8.9  Noncondensable  Gases. 

8.9.1  The  amount  of  noncondensable 
gases  shall  be  determined  by  gas 
chromatography.  A  sample  of  vaporized 
refrigerant  liquid  shall  be  separated  and 
analyzed  by  gas  chromatography.  A  Porepak 
Q  column  at  130  'K:  (266  "F)  and  a  hot  wire 
detector  may  be  used  for  the  analysis. 

8.9.2  This  test  shall  be  conducted  on 
liquid  phase  samples  of  recycled  refrigerant 
taken  from  a  full  container  as  defined  in 
section  7.2  within  30  minutes  following  the 
proper  venting  of  noncondensable  gases. 

8.9.3  The  liquid  phase  samples  in  section 
8.9.2  shall  be  vaporized  completely  prior  to 
gas  chromatographic  analysis. 

8.9.4  This  test  shall  be  conducted  at  21 
and  49  "Xl  (SO  and  120''F)  and  may  be 
performed  in  conjimction  with  the  testing 
defined  in  section  8.6.  The  equipment  shall 
process  at  least  13.6  kg  (30  lb)  of  standard 
contaminated  refrigerant  for  this  test. 

Rationale 

Not  applicable. 
Relationship  of  Standard  to  ISO  Standard 

Not  applicable. 

Application 

The  purpose  of  this  standard  is  to  establish 
the  specific  minimum  equipment 
requirements  for  recycling  HFC-134a  that 
has  been  directly  removed  from,  and  is 
intended  for  reuse  in,  mobile  air- 
conditioning  (A/C)  systems. 

Reference  Section 

SAE  J2099— Standard  of  Purity  for 
Recycled  HFC-1 34a  for  Use  in  Mobile  Air- 
Conditioning  Systems. 

SAE  J2196-— Service  Hoses  for  Automotive 
Air-Conditioning. 

SAE  J2197— Service  Hose  Fittings  for 
Automotive  Air-Conditioning. 


OGA  Pamphlet  S-1.1— Pressure  Relief 
Device  Standard  Part  1 — Cylinders  for 
Compressed  Cases. 

UL  1769— Cylinder  Valves. 

UL  1963 — Refrigerant  Recovery/Recycling 
Equipment. 

DOT  Standard,  49  CFR  173.304— 
Shippers— General  Requirements  for 
Shipment  and  Packagings. 

IL  SAE  )2211,  issued  December.  1991. 

Recommended  Service  Procedure  for  the 
Containment  of  HFC-134a 

1.  Scope 

Refrigerant  containment  is  an  important 
part  of  servicing  mobile  air-conditioning 
systems.  This  procedure  provides  guidelines 
for  technicians  for  servicing  mobile  air- 
conditioning  systems  and  operating 
refrigerant  recycling  equipment  designed  for 
HFC-134a  (described  in  SAE  J2210). 

2.  References 

2.1  .  Applicable  Documents — ^The 
following  publications  form  a  part  of  this 
specification  to  the  extent  specified.  The 
latest  issue  of  SAE  publications  shall  apply. 

2.1.1    SAE  Publications — Available  from 
SAE,  400  Commonwealth  Drive,  Warrendale. 
PA  15096-0001. 

SAE  J2196— Service  Hoses  for  Automotive 
Air-Conditioning. 

SAE  J2197— Service  Hose  Fittings  for 
Automotive  Air-Conditioning. 

SAE  )2210 — Refrigerant  Recycling 
Equipment  for  HFC-1 34a  Mobile  Air- ' 
Conditioning  Systems. 

SAE  )2219— Concerns  to  the  Mobile  Air- 
Conditioning  Industry. 

2.2  Definitions. 

2.2.1  Recovery/Recycling  (R/R)  Unit— 
Refera  to  a  single  piece  of  equipment  that 
performs  both  functions  of  Recovery  and 
recycling  of  refrigerants  per  SAE  J2210. 

2.2.2  Recovery — Refera  to  that  portion  of 
the  R/R  unit  operation  that  removes  the 
refrigerant  from  the  mobile  air-conditioning 
system  and  places  it  in  the  R/R  unit  storage 
container. 

2.2.3  Recycling — ^Refera  to  that  portion  of 
the  R/R  unit  operation  that  processes  the 
refrigerant  for  reuse  on  the  same  job  site  to 
the  purity  specifications  of  SAE  J2099. 

3.  Service  Procedure 

3.1  Connect  the  recycling  imit  service 
hoses,  which  shall  have  shutoff  devices  [e.g., 
valves)  within  30  cm  (12  in)  of  the  service 
ends,  to  the  vehicle  air-conditioning  (A/C) 
service  ports.  Hoses  shall  conform  to  SAE 
J2196  and  fittings  shall  conform  to  SAE 
J2197. 

3.2  Operate  the  recycling  equipment  per 
the  equipment  manufacturer's  recommended 
procedure. 

3.2.1  Verify  that  the  vehicle  A/C  system 
has  refrigerant  pressure.  Do  not  attempt  to 
recycle  refrigerant  from  a  discharged  system 
as  this  will  introduce  air  (noncondensable 
gas]  into  the  recycling  equipment  which 
must  later  be  removed  by  purging. 

3.2.2  Begin  the  recycling  process  by 
removing  the  refrigerant  from  the  vehicle 
A/C  system.  Continue  the  process  until  the 
system  pressure  has  been  reduced  to  a 
minimum  of  102mm  (4  in)  of  mercury  below 
atmospheric  pressure  [i.e.,  vacuum).  If  A/C 


components  show  evidence  of  icing,  the 
component  can  be  gently  heated  to  facilitate 
refrigerant  removal.  With  the  recycling  unit 
shut  off  for  at  least  5  minutes,  check  A/C 
system  pressure.  If  this  pressure  has  risen 
above  vacuum  (0  psig),  additional  recycler 
operation  is  required  to  remove  the 
remaining  refrigerant.  Repeat  the  operation 
until  the  system  pressure  remains  stable  at 
vacuum  for  2  minutes. 

3.3  Close  the  valves  in  the  service  lines 
and  then  remove  the  service  lines  from  the 
vehicle  system.  If  the  recovery  equipment  has 
automatic  closing  valves,  be  sure  they  are 
operating  properly.  Proceed  with  the  repair/ 
service. 

3.4  Upon  completion  of  refrigerant 
removal  from  the  A/C  system,  determine  the 
amount  of  lubricant  removed  during  the 
process  and  replenish  the  system  with  new 
lubricant,  which  is  identified  on  the  .\/C 
system  label.  Used  lubricant  should  be 
discarded  per  applicable  federal,  state,  end 
local  requirements. 

4.  Service  with  a  Manifold  Gauge  Set 

4.1  High-side,  low-side,  and  center 
service  hoses  must  have  shutoff  devices  [e.g.. 
valves)  within  30  cm  (12  in)  of  the  service 
ends.  Valves  must  be  closed  prior  to  hose 
removal  from  the  A/C  system  to  prevent 
refrigerant  loss  to  the  atmosphere. 

4.2  During  all  service  op>erations,  service 
hose  valves  should  be  closed  until  connected 
to  the  vehicle  A/C  system  or  to  the  charging 
source  to  exclude  air  and/or  contain  the 
refrigerant. 

4.3  When  the  manifold  gauge  set  is 
disconnected  from  the  A/C  system,  or  when 
the  center  hose  is  moved  to  another  device 
that  cannot  accept  refrigerant  pressure,  the 
gauge  set  hoses  should  be  attached  to  the 
recycling  equipment  to  recover  the 
refrigerant  from  the  hoses. 

5.  Supplemental  Refrigerant  Checking 
Procedure  for  Stored  Portable  Containers 

5.1  Certified  recycling  equipment  and  the 
accompanying  recycling  procedure,  when 
properly  followed,  will  deliver  use-ready 
refrigerant.  In  the  event  that  the  full  recycling 
procedure  was  not  followed  or  the  technician 
is  unsure  about  the  noncondensable  gas 
content  of  a  given  tank  of  refrigerant,  this 
procedure  can  be  used  to  determine  whether 
the  recycled  refrigerant  container  meets  the 
sfwcification  for  noncondensable  gases  (air). 
(Note:  The  use  of  refrigerant  with  excess  air 
will  result  in  higher  system  operating 
pressures  and  may  cause  A/C  system 
damage.) 

5.2  The  container  must  be  stored  at  a 
temperature  of  18.3  "C  (65  "F)  or  above  for  at 
least  12  hours,  protected  from  direct  sunlight. 

5.3  Install  a  calibrated  pressure  gauge, 
with  6.9  kPa  (1  psig)  divisions,  on  the     *  . 
container  and  read  container  pressure. 

5.4  With  a  calibrated  thermometer, 
measure  the  air  temperature  within  10  cm  (4 
in)  of  the  container  siuface. 

'5.5    Compare  the  observed  container 
pressure  and  air  temperature  to  the  values 
given  in  Tables  1  and  2  to  determine  whether 
the  container  pressure  is  below  the  pressure 
limit  given  in  the  appropriate  table.  For 
example,  at  an  air  temperature  of  21  "C  ( -  70 
°F)  the  container  pressure  must  not  exceed 
524  kPa  (76  psig). 


5.6  If  the  refrigerant  in  the  container  has 
been  recycled  and  the  container  pressure  is 
less  than  the  limit  in  Tables  1  and  2,  the 
refrigerant  may  be  used. 

5.7  If  the  refrigerant  in  the  container  has 
been  recycled  and  the  container  pressure 
exceeds  the  limit  in  Tables  1  and  2,  slowly 
vent,  from  the  top  of  the  container,  a  small 
amount  of  vapor  into  the  recycle  equipment 
until  the  pressure  is  less  than  the  pressure 
shown  in  Tables  1  and  2. 

5.8  If,  after  shalung  the  container  and 
letting  it  stand  for  a  few  minutes,  the 
container  pressure  still  exceeds  the  pressure 
limit  shown  in  Tables  1  and  2,  the  entire 
contents  of  the  container  shall  be  recycled. 

Table  1  .—Maximum  Allowable 
Container  Pressure  (Metric) 


Temp,  C(F) 


18(65)  

19(66)  

20  (68)  

21  (70)  

22  (72)  

23  (73)  

24  (75)  

25  (77)  

26  (79)  

27(81)  

28  (82)  

29  (84)  

30  (86)  

31  <88)  

32  (90)  

33(91)  

34  (93)  

35  (95)  

36  (97)  

37  (99)  

38(100)  

39(102)  

40(104)  

41  (106)  

42  (108)  

43(109)  

44(111)  

45(113)  

46(115)  

47(117)  ,. 

489(118)  

49(120)  


kPa 


476 

483 

503 

524 

545 

552 

572 

593 

621 

642 

655 

676 

703 

724 

752 

765 

793 

814 

.841 

876 

889 

917 

945 

979 

1007 

1027 

1065 

1089 

1124 

1158 

1179 

1214 


Table  2.— Maximum  Allowable 
Container  Pressure  (English) 


Temp.  F 

Psig 

65 

69 

66 

70 

67 

71 

68 

73 

69 

74 

70 

76 

71  

77 

72 

79 

73 

80 

74  

82 

75 

83 

76 

85 

77 

86 

78 

88 

79 

90 

9028 
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996 


Table  2.— Maximum  Allowable  Con- 
tainer Pressure  (Engush)— Con- 
tinued 


Temp.F 

Psio 

80 

81  

ISC  *••••■■*■■•■•■••■■•••■■■■•••■••••••••••■••*••■•••••••> 

OO  •••••••••••••••••••••••••••••••••••••••••••••••••••••• 

O^  ••■■•••«>>•>•■•••••■••■•••••••••■•■■■«■■■■■•■■■•••••■• 

91 
93 
95 
96 
98 

86 _. 

1M 

00  ...„„ „ 

102 

87      

103 

88 

105 

89 

107 

90 

109 

91  - 

111 

92 

113 

83  _-      

115 

117 

9S 

118 

96 

120 

97 

122 

98 - ~ 

125 

W  •••••••••••••••••••••••••••••••••••••••••••••••••••••• 

127 

ttAf  •••••••••■•••«••■••••••••••••••••••■••■••■■••••••••• 

129 

101 

131 

10B 

133 

103 »... 

135 

104 

137 

106 

139 

106 — : - 

142 

107 

144 

108  ... „ 

146 

1 00 . 

149 

1 10 

151 

111     ••«•«■■«>«•■••«•••••••••••••••••••••••••■••••«•■■••■ 

153 

lie    •••••••••••«••••■•■•■•■■••■••■•■■■■■■■•>■•■■••■•■••■ 

156 

1 13  . - 

158 

1 14 

160 

1 15 

163 

116  ^....^^...^ ~~ 

165 

1 1 7 

168 

118  ............~~..«....~.....~ ~ 

171 

119 

173 

120 

176 

6.  Containers  for  Storage  of  Recycled 
Refrigerant 

6.1  Recycled  refrigerant  should  not  be 
salvaged  or  stored  in  disposable  containers 
(this  is  one  conunon  type  of  container  in 
which  new  refrigerant  is  sold).  Use  only  DOT 
49  CFR  or  UL  approved  storage  containers, 
specifically  marked  for  HFC-134a.  for 
recycled  refrigerant. 

6.2  Any  container  of  recycled  refrigerant 
that  has  been  stored  or  transferred  must  be 
checked  prior  to  use  as  defined  in  Section  5. 

6.3 .  Evacuate  the  tanks  to  at  least  635  nun 
Hg  (25  in  Hg)  below  atmospheric  pressure 
(vacuum)  prior  to  first  use. 

7.  Transfer  of  Recycled  Refrigerant 

7.1  When  external  portable  containers  are 
used  for  transfer,  the  container  must  be 
evacuated  to  at  least  635  mm  (25  in  Hg) 
below  atmospheric  pressxire  (vacuum)  prior 
to  transfer  of  the  recycled  refrigerant  to  the 
container.  External  portable  containers  must 
meet  DOT  and  UL  standards. 

7.2  To  prevent  on-site  overfilling  when 
transferring  to  external  containers,  the  safe 
filling  level  must  be  controlled  by  weight  and 


must  not  exceed  60%  of  the  container  gross 
weight  rating. 

8.  Safety  Note  for  HFG-1 34a 

n.  1     HFC-1 34a  has  been  shown  to  be 
nonflammable  at  ambient  temperature  and 
atmospheric  pressiue.  However,  recent  tests 
under  controlled  conditions  have  indicated 
that,  at  pressures  above  atmospheric  and 
with  air  concentrations  greater  than  60%  by 
volume,  HPC-134a  can  form  combustible 
mixtures.  While  it  is  recognized  that  an 
ignition  source  is  also  required  for 
combustion  to  ocoir,  the  presence  of 
combustible  mixtures  is  a  potentially 
dangerous  situation  and  should  be  avoided. 

8.2    UnderNO  CIRCUMSTANCE  should 
any  equipment  be  pressure  tested  or  leak 
tested  with  air/HFC-134a  mixtures.  Do  not 
use  compressed  air  (shop  air)  for  leak 
detection  in  HFC-1 34a  systems. 

9.  Disposal  of  Empty/Near  Empty  Containers 

9.1  Since  all  refrigerant  may  not  have 
been  removed  from  disposable  refrigerant 
containers  during  normal  system  charging 
procedures,  empty/near  empty  container 
contents  should  he  recycled  prior  to  disposal 
of  the  container. 

9.2  Attach  the  container  to  the  recycling 
unit  and  remove  the  remaining  refrigerant. 
When  the  container  has  been  reduced  from 

a  pressure  to  vacuiun,  the  container  valve  can 
be  closed  and  the  container  can  be  removed 
from  the  unit.  The  container  should  be 
marked  "Empty",  after  which  it  is  ready  for 
disposal, 
m.  SAE  )2099,  issued  December,  1991. 

Standard  of  Purity  for  Racydad  HFC-134a 
for  Uae  in  Mobile  Air  Conditioniiig  Syatema 

Foreword 

The  purpose  of  this  standard  is  to  establish 
the  minimum  level  of  purity  required  for 
recycled  HFC-1 34a  removed  from,  and 
intended  for  reuse  in,  mobile  air- 
conditioning  systems. 

1.  Scope 

This  standard  applies  to  HFC-134a 
refrigerant  used  to  service  motor  vehicle 
passenger  compartment  air-conditioning 
systems  designed  or  retrofitted  to  use  HFC- 
134a.  Hermetically  sealed,  refrigerated  cArgo 
systems  are  not  covered  by  this  standard. 

2.  References 

2.1    Applicable  Documents — ^The 
following  publications  form  a  part  of  this 
specification  to  the  extent  specified.  The 
latest  issue  of  SAE  publications  shall  apply. 

2.1.1    SAE  publications — Available  from 
SAE,  400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001. 

SAE  J22 10— HFC-1 34a  Recycling 
Equipment  for  Mobile  Air-Conditioning 
Systems. 

SAE  J2211 — Recommended  Service 
Procedure  for  the  Containment  of  HFC-1 34a. 

3.  Piu-ity  Specification 

The  refrigerant  referred  to  in  this  standard 
shall  have  been  directly  removed  from,  and 
intended  to  be  returned  to.  a  mobile  air- 
conditioning  system.  Contaminants  in  this 
recycled  refrigerant  shall  be  limited  to 
moisture,  refrigerant  system  lubricant,  and 


noncondensable  gases,  which,  when 
measured  in  the  refrigerant  liquid  phase, 
shall  not  exceed  the  following  levels: 

3.1  Moisture^SO  ppm  by  weight 

3.2  Lubricant — 500  ppm  by  weight 

3.3  Noncondensable  Gases  (Air)— 150 
ppm  by  weight 

4.  Requirements  for  Recycle  Equipment  Used 
in  Diiwrt  Mobile  Air-Conditioning  Service 
Operations 

4.1    Such  equipment  shall  meet  ]2210, 
which  covers  additional  moisture,  acid,  and 
filter  requirements. 

5.  Purity  of  HFC-1 34a  Supplied  from  Other 
Sources 

The  purity  of  HFC-1 34a  refrigerant 
supplied  in  containers  from  other  sources 
shall,  for  servicing  mobile  air-conditioning 
systems,  meet  the  refrigerant  manubcturer's 
specification  for  new  HFC-1 34a  intended  for 
mobile  air-conditioning  system  use. 

6.  Operation  of  the  Recycle  Equipment 

Recycle  equipment  operation  shall  be  in 
accord  with  SAE  J2211. 

Application 

This  Standard  applies  to  HFC-1 34a 
refrigerant  used  to  service  motor  vehicle 
passenger  compartment  air-conditioning 
systems  designed  or  retrofitted  to  use  }WC- 
134a.  Hermetically  sealed,  refrigerated  cargo 
systems  are  not  covered  by  this  standard. 

Rafisrence  Section 

SAE  J2210— HFC-134a  Recycling 
Equipment  for  Mobile  Air-Conditioning 
Systems. 

SAE  J2211 — Recommended  Service 
Procedure  for  the  Containment  of  HFC-134a. 

9.  Appendix  D  is  added  to  Subpart  B 
to  read  as  follows: 

Appendix  D  to  Part  82,  Subpart  B — 
Standard  for  HFC-134a  Recover^nly 
Equipment 

SAE  J2211,  Recommended  Service 
Procedure  for  Containment  of  HFC-1 34a,  as 
set  forth  under  Appendix  C  of  this  subpart, 
also  applies  to  this  Appendix  D. 

SAE  ]1732,  issued  December,  1994. 

HFC-134a  (R-134a)  Extraction  Equipment 
for  Mobile  AutomotiTe  Air-Conditioning 
Syitams 

Foreword 

Appendix  C  of  this  part  established 
equipment  specifications  for  on-site  recovery 
and  reuse  of  HFC-1 34a  in  air-conditioning 
systems.  These  specifications  are  for  HFC- 
134a  extraction  only  equipment  that  are 
intended  to  be  used  in  conjunction  with  the 
on-site  recycling  equipment  currently  used  at 
service  facilities,  or  allow  for  off-site 
refrigerant  reclamation. 

1.  Scope 

a.  The  purpose  of  this  standard  is  to 
provide  equipment  specification  for  only  the 
recovery  of  HFC-1 34a  refrigerant  to  be 
returned  to  a  refrigerant  reclamation  focility 
that  will  process  it  to  ARI  Standard  700-93 
or  allow  for  recycling  of  the  recovered 
refrigerant  to  SAE  J2210  specifications  by 
using  Design  Certified  equipment  of  the  same 


ownerahip.  It  is  not  acceptable  that 
refrigerant  removed  from  a  mobile  air 
conditioning  system  with  this  equipment  be 
directly  returned  to  a  mobile  air-conditioning 
system. 

b.  This  information  applies  to  equipment 
used  to  service  automobiles,  light  trucks,  and 
other  vehicles  with  similar  HFC-1 34a  air 
conditioning  systems. 

2.  References 

2.1    Applicable  Documents — ^The 
following  publications  form  a  part  of  this 
specification  to  the  extent  specified. 

2.1.1  SAE  Publications — ^Available  from 
SAE,  400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001. 

SAE  J639— Vehicle  Service  Coupling. 

SAE  J2210— HFC-134a  Recycling 
Equipment  for  Mobile  Automotive  Air 
Conditioning  Systems. 

SAE  J2 196— Service  Hoses  for  Automotive 
Air-Conditioning. 

SAE  J2197— Service  Hose  Fittings  for 
Automotive  Air-Conditioning. 

2.1.2  ARI  Publication — Available  from 
Air  Conditioning  and  Refrigerant  Institute, 
1501  Wilson  Blvd.  Sixth  Floor,  Arlington.  VA 
22209. 

ARI  700-93 — Specifications  for 
Fluorocarbon  Refrigerants. 

2.1.3  CGA  Publications — Available  from 
OGA,  1235  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 

CGA  Pamphlet  S-1.1— Pressure  Relief 
Device  Standard  Part  1 — Cylinden  for 
Compressed  Gases. 

2.1.4  DOT  Publications — ^Available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
O.C.  20402. 

DOT  Standard,  49  CFR  49  173.304 
Shippers— General  Requirements  for 
Shipments  and  Packagings. 

2.1.5  UL  Publications — Available  from 
Underwriters  Laboratories,  333  Pfingsten 
Road,  Northbrook,  IL  60062-2096. 

UL  1769— Cylinder  Valves. 

3.  Specification  and  General  E)escription 

3.1  The  equipment  must  be  able  to  extract 
HFC-134a  from  a  mobile  air-conditioning 
system. 

3.2  The  equipment  shall  be  suitable  for 
use  in  an  automotive  service  garage 
environment  as  defined  in  section  6.8. 

3.3  Equipment  Certification — ^The 
equipment  shall  be  certified  by  Underwriters 
Laboratories  or  an  equivalent  certifying 
laboratory  to  meet  this  standard. 

3.4  Label  Requirements — The  equipment 
shall  have  a  label  "Design  Certified  by 
(Company  Name)  to  meet  SAE  J1732  for  use 
only  with  HFC-1 34a.  The  refrigerant  from 
this  equipment  must  be  processed  to  ARI 
700-93  specifications  or  to  SAE  )2210 
specifications  by  using  Design  Certified 
equipment  of  the  same  ownership."  The 
minimum  letter  size  shall  be  bold  type  3  mm 
in  height. 

4.  Safety  Requirements 

4.1    The  equipment  must  comply  with 
applicable  federal,  state,  and  local 
requirements  on  equipment  related  to  the 
handling  of  HFC-1 34a  materiaL  Safety 
precautions  or  notices  or  labels  related  to  the 


safe  operation  of  the  equipment  shall  also  be 
prominently  displayed  on  the  equipment  and 
should  state  "CAUTION— SHOULD  BE 
OPERATED  BY  CERTIFIED  PERSONNEL." 
The  safety  identification  shall  be  located  on 
the  front  near  the  controls. 

4.2    The  equipment  must  comply  with 
applicable  safety  standards  for  electrical  and 
mechanical  requirements. 

5.  Operating  Instructions 

5.1  The  equipment  manufecturer  must 
provide  operating  instructions  that  include 
information  required  by  SAE  J1629, 
necessary  maintenance  procedures,  and 
source  information  for  replacement  parts  and 
repair. 

5.1.1    The  instruction  manual  shall 
include  the  following  information  on  the 
lubricant  removed.  Only  new  lubricant,  as 
identified  by  the  system  manufacturer, 
should  be  replaced  in  the  mobile  air 
conditioning  system.  Removed  lubricant 
from  the  system  and/or  the  equipment  shall 
be  disposed  of  in  accordance  with  the 
applicable  federal,  state,  and  local 
procedures  and  regulations. 

5.2  The  equipment  must  prominently 
display  the  manufacturer's  name,  address, 
the  type  of  refrigerant  it  is  designed  to 
extract,  a  service  telephone  number,  and  any 
items  that  require  maintenance  or 
replacement  that  affect  the  proper  operation 
of  the  equipment.  Operation  manuals  must 
cover  information  for  complete  maintenance 
of  the  equipment  to  assure  proper  operation. 

6.  Functional  Description 

6.1  The  equipment  must  be  capable  of 
ensuring  removal  of  refrigerant  from  the 
system  being  serviced  by  reducing  the  system 
pressure  to  a  minimum  of  102  mm  (4  in)  of 
mercury  below  atmospheric  pressure  [i.e., 
vacuum).  To  prevent  system  delayed 
outgassing,  the  unit  must  have  a  device  that 
assures  the  refrigerant  has  been  recovered 
from  the  air-conditioning  system. 

6.1.1    Testing  laboratory  certification  of 
the  equipment  capability  is  required  which 
shall  process  contaminated  refrigerant 
samples  at  specific  temperatures. 

6.2  The  equipment  must  be 
preconditioned  by  processing  13.6  kg  (30  lb) 
of  the  standard  contaminated  HFC-1 34a  at  an 
ambient  of  21  °C  (70  °F)  before  starting  the 
test  cycle.  Sample  amounts  are  not  to  exceed 
1.13  kg  (2.5  lb)  with  sample  amounts  to  be 
repeated  every  5  minutes.  The  test  fixture 
shown  in  Figure  1  to  Appendix  A  of  this 
subpart  shall  be  operated  at  21  'C.  ' 
Contaminated  HFC-134a  samples  shall  be 
processed  at  ambient  temperatures  of  10  and 
49  °C.  without  equipment  shutting  due  to  any 
safety  devices  employed  in  this  equipment. 

6.2.1  Contaminated  HFC-1 34a  sample 

6.2.2  Standard  contaminated  HFC-1 34a 
refrigerant,  13.6  kg  sample  size,  shall  consist 
of  liquid  HFC-1 34a  with  1300  ppm  (by 
wei^t)  moistiue  at  21  "C  and  45,000  ppm 
(by  weight)  of  oil  (polyalkylene  glycol  oil 
with  100  cs  viscosity  at  40  "C  or  equivalent) 
and  1000  ppm  by  weight  of  noncondensable 
gases  (air). 

6.3  Portable  refiUable  containers  used  in 
conjunction  with  this  equipment  must  meet 
applicable  DOT  Standards. 

6.3.1    The  container  color  must  be  blue 
with  a  yellow  top  to  identify  that  it  contains 


used  HFC-1 34a  refrigerant.  It  must  be 
permanently  marked  on  the  outside  surface 
in  black  print  at  least  20  mm  high  "DIRTY 
HFC-1 34a— DO  NOT  USE,  MUST  BE 
REPROCESSED". 

6.3.2  The  portable  refillable  container 
shall  have  a  ^/z  inch  ACME  thread. 

6.3.3  During  operation,  the  equipment 
shall  provide  overfill  protection  to  assure 
that  the  storage  container  liquid  fill  does  not 
exceed  80%  of  the  tank's  rated  volume  at  21 
"C  per  DOT  Standard.  49  CFR  173.304  and 
the  American  Society  of  Mechanical 
Engineers. 

6.4  Additional  Storage  Tank 
Requirements. 

6.4.1  The  cylinder  valve  shall  comply 
with  UL  1769. 

6.4.2  The  pressure  relief  device  shall 
comply  with  CGA  Pamphlet  S-1.1. 

6.4.3  The  container  assembly  shall  be 
marked  to  indicate  the  first  retest  date,  which 
shall  be  5  years  after  date  of  manufacture. 
The  marking  shall  indicate  that  retest  must 
be  performed  every  subsequent  5  years.  The 
markings  shall  be  in  letters  at  least  6  mm 
high. 

6.5  All  flexible  hoses  must  meet  SAE 
J2196  for  service  hoses. 

6.6  Service  hoses  must  have  shutoff 
devices  located  within  30  cm  [12  in)  of  the 
connection  f>oint  to  the  system  being 
serviced  to  minimize  introduction  of 
noncondensable  gases  into  the  recovery 
equipment  during  connection  and  the  release 
of  the  refrigerant  during  disconnection. 

6.7  The  equipment  must  be  able  to 
separate  the  lubricant  from  recovered 
refrigerant  and  accurately  indicate  the 
amount  removed  from  the  simulated 
automotive  system  during  processing  in  30 
mL  units. 

6.7.1  The  purpose  of  indicating  the 
amount  of  lubricant  removed  is  to  ensure  that 
a  proper  amount  of  new  lubricant  is  returned 
to  the  mobile  air  conditioning  system  for 
compressor  lubrication. 

6.7.2  Refrigerant  dissolved  in  this 
lubricant  must  be  accounted  for  to  prevent 
system  lubricant  overcharge  of  the  mobile 
air-conditioning  system. 

6.8  The  equipment  must  be  capable  of 
continuous  op>eration  in  ambient 
temperatures  of  10  °C  to  49  °C  and  comply 
with  sections  6.1  and  6.2. 

7.  For  test  validation,  the  equipment  is  to 
be  operated  according  to  the  manufacturer's 
instructions. 

Application 

a.  The  purpose  of  this  standard  is  to 
provide  equipment  specification  for  only  the 
recovery  of  HFC-1 348  refrigerant  to  be 
returned  to  a  refrigerant  reclamation  facility 
that  will  process  it  to  ARI  Standard  700-93 
or  allow  for  the  recycling  of  the  recovered 
refrigerant  to  SAE  J2210  specifications  by 
using  Design  Certified  equipment  of  the  same 
ownership.  It  is  not  acceptable  that  the 
refrigerant  removed  from  a  mobile  air- 
conditioning  system  with  this  equipment  be 
directly  returned  to  a  mobile  air-conditioning 
system. 

b.  This  information  applies  to  equipment 
used  to  service  automobiles,  light  trucks,  and 
other  vehicles  with  similar  HFC-1 34a  air- 
conditioning  systems. 
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Rafinmico  Section 

SAB  )639— Vahidfl  Service  Coupling. 

SAE 12210— HFC-134a  Recycling 
Equipment  far  Mobile  Automotive  Air 
Condititming  Systems. 

SAE  J219^-Servica  Hoses  for  Automotive 
Air-Conditioning. 

ARI  700-93— Specifications  for 
Floarocarbon  Refrigerants. 

OGA  Pamphlet  S-1.1 — Pressure  Relief 
Device  Standard  Part  1— Cylinders  fat 
Compressed  Gases. 

UL  1769— Cylinder  Valves. 

49  CFR  173.304  —Shippers— General 
Raquirements  for  Shipment  and  Packagings. 

10.  Appendix  E  is  added  to  Subpart 
B  to  reed  as  follows: 

Appendix  E  to  Part  82,  Subpart  B— The 
Studard  for  AntomotiTe  Refrigerant 
KaqrcUng  Equipment  Intended  Cor  Uae 
with  bodi  CFC-12  and  HFC-134a 

SAB  J2211,  Recommended  Service 
Prooadure  bt  the  Containment  of  HFC-134a. 
as  set  fiarth  under  Appendix  C  of  this  subpart, 
and  SAE  J1989,  Recommended  Service 
Procedure  for  the  Containment  of  CFD-12,  as 
set  forth  under  Appendix  A  of  this  subpart, 
also  apply  to  this  Appendix  E. 

SAE  )1770,  issued  December,  1995. 


I  Mabifuaat  Recycle  Equipment 
I  for  Use  with  Both  CFC-12  and 
HFC-134a 


Foreword 


I 


The  purpoee  of  this  standard  is  to  establish 
tpedfic  minimum  equipment  requirements 
far  automotive  refrigerant  recyding 
equipment  intended  for  use  with  both  CFC- 
12  and  HFC-134a  in  a  common  refrigerant 
circuit  Establishing  such  specifications  will 
assure  that  this  equipment  does  not  cross 
contaminate  refrigerant  above  specified 
limits  when  used  under  normal  opnating 
conditions. 

1.  Scope 

The  purpoee  of  this  standard  is  to  establish 
the  specific  minimiun  equipment  intended 
far  use  with  both  CFC-12  and  HFC-134a  in 
a  cnnmon  refrigerant  circuit  that  has  been 
directly  removed  from,  and  is  intended  for 
reuse  in,  mobile  air-conditioning  (A/C) 
systems.  This  standard  does  not  apply  to 
equipment  used  for  CFC-12  and  HFC-134a 
halving  a  common  enclosure  with  separate 
circuits  for  each  refrigerant. 

2.  Refarencas 

2.1    Applicable  Documents— The 
following  publications  fiorm  a  part  of  this 
specification  to  the  extent  specified.  The 
latest  issue  of  SAE  publications  shall  apply. 

2.1.1    SAE  Publications — Available  from 
SAE,  400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001. 

SAE  j2099-^tandard  of  Purity  for 
Recycled  HFC-134a  for  Use  in  Mobile  Air- 
Conditioning  Systems. 

SAE  1991— Standard  of  Purity  for  Use  in 
Mobile  Air-Conditioning  Systems. 

SAE  J2196— Service  Hoses  far  Automotive 
AirConditioning. 

SAE  J2197— Service  Hose  Fittings  for 
Automotive  Air-Conditioning. 
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SAE  J2210— HFC-134a  (R-134a)  Recycling 
Equipment  for  Mobile  A/C  Systems. 

SAE  )1990 — Extraction  and  Recycling 
Equipment  for  Mobile  A/C  Systems. 

2.12    Compressed  Gas  Association  (OGA) 
Publications — Available  from  OGA,  1235 
Jefierson  Davis  Highway,  Arlington,  VA 
22202. 

OGA  Pamphlet  S-1.1— Pressure  Relief 
Device  Standard  Part  1 — Cylinders  for 
Compressed  Gases. 

2.1.3  DOT  Publications— Available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
D.C  20402. 

2.1.4  UL  Publications — ^Available  from 
Underwriters  Laboratories,  333  Pfingsten 
Road,  Norihbrook,  IL  60062-2096. 

UL  1769— Cylinder  Valves. 
UL  1963 — Refrigerant  Recovery /Recycling 
Equipment. 

3.  Specification  and  General  Description 

3.1  The  equipment  shall  be  suitable  for 
use  in  an  automotive  service  garage 
environment  and  be  capable  of  continuous 
operation  in  ambients  fiom  10  to  49  "C. 

3.2  The  equipment  must  be  certified  that 
it  meets  this  specification  by  Underwriters 
Laboratories  Inc.  (UL),  or  by  an  equivalent 
Nationally  Recognized  Testing  Laboratory 
(NRTL). 

3.3  The  equipment  shall  have  a  label 
which  states  "Design  Certified  by  (Certifying 
Agent)  to  meet  SAE  J1770  for  recycling  CPC- 
12  and  HFC-134a  using  common  refrigerant 
circuits",  in  bold-type  letters  a  minimum  of 
3  mm  in  height. 

4.  Equipment  Requirements 

4.1  General 

4.1.1  The  equipment  shall  be  capable  of 
preventing  cross  contamination  to  the  level 
required  by  Section  9.2.1.G  before  an 
operation  involving  a  different  refrigerant  can 
begin.  The  equipment  must  prevent  initiation 
of  the  recovery  operation  if  the  equipment  is 
not  set  up  properly. 

4.1.2  If  an  operator  action  is  required  to 
clear  the  unit  prior  to  reconnecting  for  a 
different  refrigerant,  the  equipment  shall  be 
provided  with  a  means  which  indicates 
which  refrigerant  was  last  processed. 

4.1.3  Means  shall  be  provided  to  prevent 
recovery  from  both  an  CFC-12  and  IffC- 
134a  mobile  air  conditioning  system 
concurrently. 

4.1.4  Transfer  of  recycled  refrigerant — 
Recycled  refrigerant  for  recharging  and 
transfer  shall  be  taken  from  the  liquid  phase 
only. 

4.2  Seat  Leakage  Test. 

4.2.1    Valves,  including  electrically 
operated  solenoid  valves,  that  are  used  to 
isolate  CFC-12  and  HFC-134a  refrigerant 
circuits,  shall  have  a  seat  leakage  rate  not 
exceeding  15  g/yr  (*/b  oz/yr)  before  and  after 
100,000  cycles  of  operation.  This  Endurance 
Test  shall  be  conducted  with  HFC-134a  at 
maximum  operating  pressure  as  determined 
by  sections  8.1  and  8.2.  The  Seat  Leakage 
Test  shall  be  performed  at  1.5  times  this 
pressure  at  an  ambient  of  24  °C. 

4.3  Interlocks. 

4.3.1    Electrical  interlock  devices  used  to 
prevent  cross  contamination  of  refiigerant 
shall  be  operated  for  100,000  cycles  and  there 


shall  be  no  failure  that  would  permit  cross 
contamination  of  refrigerant.  Solid  state 
interlock  devices  shall  comply  with  the 
Transient  Overvoltage  Test  and  the  Fast 
Transient  (Electric  Noise)  Test  contained  in 
the  Standard  for  Tests  for  Safety  Related 
Controls  Employing  Solid-State  Devices,  UL 
991. 

4.4  Noncondensable  Gases 

4.4.1  The  equipment  shall  either 
automatically  purge  noncondensabies  (NCGs) 
if  the  acceptable  level  is  exceeded  or 
incorporate  a  device  that  indicates  to  the 
operator  the  NCG  level  has  been  exceeded.  A 
pressure  gauge  used  to  indicate  an  NOG  level 
shall  be  readable  in  1  psig  increments.  NOG 
removal  must  be  part  of  the  normal  operation 
of  the  equipment  and  instructions  must  be 
provided  to  enable  the  task  to  be 
accomplished  within  30  minutes. 

4.4.2  Refrigerant  loss  from 
noncondensable  gas  purging,  oil  removal, 
and  refrigerant  clearing  shall  not  exceed 
more  than  5  percent  by  weight  of  the  total 
amount  of  refrigerant  throu^  the  equipment 
as  detailed  in  Sections  8.1, 8.2,  and  9.2. 

4.5  Filter. 

4.5.1    A  15  micron  filter,  or  other 
equivalent  means,  fo  remove  particulates  of 
IS  micrometers  spherical  diameter  or  greater 
shall  be  located  before  any  manual 
electrically  operated  valves  that  may  cause 
cross  contamination. 

4.6  Moisture  and  Acid. 

4.6.1  The  equipment  shall  incorporate  a 
desiccant  pack^e  that  must  be  replaced 
before  saturated  with  moisture,  and  whose 
acid  capacity  is  at  least  5%  by  weight  of  the 
dry  desiccant. 

4.6.2  The  equipment  shall  be  provided 
with  a  moisture  detection  means  that  will 
reliably  indicate  when  moisture  in  the  HFC- 
134a  exceeds  50  ppm,  or  in  the  CFO-12 
exceeds  15  ppm,  and  requires  the  filter/dryer 
replacement. 

5.  Operating  Instructions 

5.1  The  equipment  manufocturer  must 
provide  operating  instructions,  including 
proper  attainment  of  vehicle  system  vacuum 
(i.e.,  when  to  stop  the  extraction  process,  and 
also  to  stop  the  extraction  process  if  it  is 
noticed  that  the  AJC  system  being  serviced 
has  a  leak),  filter/desiccant  replacement,  and 
purging  of  noncondensable  gases  (air).  The 
instructions  shall  indicate  that  the  correct 
sequence  of  operation  be  followed  so  that  the 
equipment  can  properly  remove 
contaminates  to  the  acceptable  level.  Also  to 
be  included  are  any  other  necessary 
maintenance  procedures,  source  information 
for  replacement  parts  and  repair,  and  safety 
precautions. 

5.2  The  equipment  must  prominently 
display  the  manufacturer's  name,  address, 
the  type  of  refrigarant  (CFC-12  and  HPC- 
134a),  a  service  telephone  number,  and  the 
part  number  for  the  replacement  filter/drier. 
Operation  manuals  must  cover  information 
for  complete  maintenance  of  the  equipment 
to  assure  proper  operation. 

6.  Safety  Requirements 

6.1    The  equipment  must  comply  with 
applicable  federal,  state,  and  local 
requirements  on  equipment  related  to 
hmdling  CFO-12  and  HFC-134a  material. 


Safety  precautions  or  notices  related  to  the 
safe  operation  of  the  equipment  shall  be 
prominently  displayed  on  the  equipment  and 
should  also  state  "CAUTION— SHOULD  BE 
OPERATED  BY  QUALIFIED  PERSONNEL". 

6.2    HFC-134a  has  been  shown  to  be 
nonflammable  at  ambient  temperature  and 
atmospheric  pressure.  The  following 
statement  shall  be  in  the  operating  manMal: . 
"Caution:  HFC-134a  service  equipment  or 
vehicle  A/C  systems  should  not  be  pressure 
tested  or  leak  tested  with  compressed  air. 
Some  mixtures  of  air  and  HFC-134a  have 
been  shown  to  be  combustible  at  elevated 
pressures  (when  contained  in  a  pipe  or  tank). 
These  mixtures  may  potentially  dangerous, 
causing  injury  or  property  damage. 
Additional  health  and  safety  information 
may  be  obtained  from  refrigerant  and 
lubricant  manufacturers." 

7.  Functional  Description 

7.1  General. 

7.1.1  The  equipment  must  be  capable  of 
ensuring  recovery  of  the  CFC-12  and  HFC- 
134a  from  the  system  being  serviced,  by 
reducing  the  system  to  minimum  of  102  mm 
of  mercury  below  atmospheric  pressure  [i.e., 
vacuum). 

7.1.2  The  equipment  roust  be  compatible 
with  leak  detection  material  that  may  be 
present  in  the  mobile  A/C  system. 

7.2  Shut  Off  Device. 

7.2.1    To  prevent  overcharge,  the 
equipment  must  be  equipped  to  protect  the 
tank  used  to  store  the  recycled  refrigerant 
with  a  shutoff  device  and  a  mechanical 
pressure  relief  valve. 

7.3  Storage  Tanks. 

7.3.1  Portable  refillable  tanks  or 
containers  shall  be  supplied  with  this 
equipment  and  must  be  labeled  "HFC-134a" 
or  "CFC-12"  as  appropriate,  meet  applicable 
Department  of  Transportation  (DOT)  or 
NRTL's  Standards  and  be  adaptable  to 
existing  refrigerant  service  and  charging 
equipment. 

7.3.2  The  cylinder  valve  shall  comply 
with  the  Standard  for  Cylinder  Valves,  UL 
1769. 

7.3.3  The  pressure  relief  device  shall 
comply  with  the  Pressure  Relief  Device 
Standard  Part  1 — Cylinders  for  Compressed 
Gases.  CGA  Pamphlet  S-1.1. 

7.3.4  The  tank  assembly  shall  be  marked 
to  indicate  the  first  retest  date,  which  shall 
be  5  years  after  the  date  of  manufacture.  The 
marking  shall  indicate  that  retest  must  be 
performed  every  subsequent  5  years.  The 
marking  shall  be  in  letters  at  least  6  mm  high. 

7.4  Overfill  Protection. 

7.4.1    During  operation,  the  equipment 
must  provide  overfill  protection  to  assure 
that  during  filling  or  transfer,  the  tank  or 
storage  container  cannot  exceed  80%  of 
volume  at  21.1  't!^  of  its  maximum  rating  as 
defined  by  DOT  standards,  49  CFR  173.304 
and  American  Society  of  Mechanical 
Engineera. 

7.5  Hoses  and  Connections. 

7.5.1  Separate  inlet  and  outlet  hoses  with 
fittings  and  separate  connections  shall  be 
provided  for  each  refrigerant  circuit. 

7.5.2  All  flexible  hoses  and  fittings  must 
meet  SAE  )2196  (for  CFC-12)  and  SAE  )2197 
(for  HFC-134a). 


7.5.3    Service  hoses  must  have  shutoff 
devices  located  within  30  cm  of  the 
connection  point  to  the  system  being 
serviced. 

7.6    Lubricant  Separation. 

7.6.1  The  equipment  must  be  able  to 
separate  the  lubricant  from  the  removed 
refrigerant  and  accurately  indicate  the 
amount  of  lubricant  removed  during  the 
process,  in  30  ml  (1  fl  oz)  units.  Refrigerant 
dissolves  in  lubricant  and,  as  a  result, 
increases  the  volume  of  the  recovered 
lubricant  sample.  This  creates  the  illusion 
that  more  lubricant  has  been  recovered  than 
actually  has  been.  The  equipment  lubricant 
measuring  system  must  take  into  account 
such  dissolved  refrigerant  removed  from  the 
A/C  system  b^ing  serviced  to  prevent 
overcharging  the  vehicle  system  with 
lubricant.  (Note:  Use  only  new  lubricant  to 
replace  the  amount  removed  during  the 
recycling  process.  Used  lubricant  should  be 
discarded  per  applicable  federal,  state  and 
local  requirements.) 

7.6.2  The  equipment  must  be  provided 
with  some  means,  such  as  a  lockout  device, 
which  will  prevent  initiation  of  the  recovery 
operation  after  switching  to  the  other 
refrigerant,  if  the  lubricant  has  not  been 
drained  from  the  oil  separator. 

8.  Testing 

8.0  Equipment  shall  be  tested  in  sequence 
as  noted  in  sections  8.1,  8.2  and  9.2.  The 
filter/dryer  may  be  replaced  only  as  noted  by 
section.4.6.2. 

8.1  CFC-12  Recycling  Cycle. 

8.1.1  The  maximum  operating  pressure  of 
the  equipment  shall  be  determined  when 
recycling  CFC-12  while  conducting  the 
following  tests.  This  pressure  is  needed  for 
the  Seat  Leakage  Test,  Section  4.2. 

8.1.2  The  equipment  must  be 
preconditioned  with  13.6  kg  of  the  standard 
contaminated  CFC-12  (see  section  8.1.2a)  at 
an  ambient  of  21  'C  before  starting  the  test 
cycle.  Sample  amounts  shall  be  1.13  kg  with 
sample  amounts  to  be  repeated  every  5 
minutes.  The  sample  method  fixture,  defined 
in  Figure  1  to  App>endix  A  of  this  subpart, 
shall  be  operated  at  21  °C. 

8.1.2a    Standard  contaminated  CFC-12 
refrigerant  shall  consist  of  liquid  CFC-12 
with  100  ppm  (by  weight)  moisture  at  21°C 
and  45,000  ppm  (by  weight)  mineral  oil  525 
suspension  viscosity  nominal  and  770  ppm 
by  weight  of  noncondensable  gases  (air). 

8.1.3  The  high  moisture  contaminated 
sample  shall  consist  of  CFC-12  vapor  with 
1000  ppm  (by  weight)  moisture. 

8.1.4  The  high  oil  contaminated  sample 
shall  consist  of  CFC-12  with  200,000  ppm 
(by  weight)  mineral  oil  525  suspension 
viscosity  nominal. 

8.1.5  Afier  preconditioning  as  stated  in 
section  8.1.2,  the  test  cycle  is  started, 
processing  the  following  contaminated 
samples  through  the  equipment. 

A.  13.6  kg  (1.13  kg  per  batch)  of  standard 
contaminated  CFC-12. 

B.  1  kg  of  high  oil  contaminated  CFC-12. 

C.  4.5  kg  (1.13  kg  per  batch)  of  standard 
contaminated  CFC-12. 

D.  1  kg  of  high  moisture  contaminated 
CFC-12. 

8.1.6  The  CFG-12  is  to  be  cleaned  to  the 
minimum  purity  level,  as  defined  in  SAE 


)1991,  with  the  equipment  operating  in  a 
stable  ambient  of  10,  21,  and  49  °C  and 
processing  the  samples  as  defined  in  section 
8.1.5. 

8.2    HFC-134a  Recycling  Cycle. 

-8.2.1     The  maximum  operating  pressure  of 
the  equipment  shall  be  determined  when 
recycling  HFC-134a  while  conducting  the 
following  tests.  This  pressure  is  needed  for 
the  Seat  Leakage  Test,  Section  4.2. 

8.2.2  The  equipment  must  be 
preconditioned  by  processing  13.6  kg  of  the 
standard  contaminated  HFC-134a  (see 
section  8.2.2a)  at  an  ambient  of  21  "^  before 
starting  the  test  cycle.  113  kg  samples  are  to 
be  processed  at  5  minute  intervals.  The  text 
fixture  shown  in  Figure  1  to  Appendix  A  of 
this  subpart  shall  be  operated  at  21  °C. 

8.2.2a    The  standard  contaminated 
refrigerant  shall  consist  of  liquid  HFC-134a 
with  1300  ppm  (by  weight)  moisture 
(equivalent  to  saturation  at  38°|100  "FJ), 
45,000  ppm  (by  weight)  HFC-134a 
compatible  lubricant,  and  1000  ppm  (by 
weight)  of  noncondensable  gases  (air). 

8.2.2b    The  HFC-1 34a  compatible 
lubricant  referred  to  in  section  8.2.2a  shall  be 
a  polyalkylene  glycol  based  synthetic 
lubricant  or  equivalent,  which  shall  contain 
no  more  than  1000  ppm  by  weight  of 
moisture. 

8.2.3  Following  the  preconditioning 
procedure  per  section  8.2.2, 18.2  kg  of 
standard  contaminated  HFC-1 34a  are  to  be 
processed  by  the  equipment  at  each  stable 
ambient  temperature  of  10.  21,  and  49  "C. 

8.2.4  TheHFC-134aistobecleanedto 
the  purity  level,  as  defined  in  SAE  )2099. 

9.  Refrigerant  Cross  Contamination  Test 

9.1  General. 

9.1.1  For  test  validation,  the  equipment  is 
to  hr  operated  according  to  the 
manufacturer's  instruction. 

9.1.2  The  equipment  shall  clean  the 
contaminated  CFC-12  refrigerant  to  the 
minimum  purity  level  as  defined  in 
Appendix  A  of  this  subpart,  when  tested  in 
accordance  with  the  requirements  in  section 
8.1. 

9.1.3  The  equipment  shall  clean  the 
contaminated  HFC-1 34a  refrigerant  to  the 
purity  level  defined  in  Appendix  C  of  this 
subpart,  when  tested  in  accordance  with  the 
requirements  in  section  8.2. 

9.2  Test  Cycle. 

9.2.1     The  following  method  shall  be  used 
after  the  tests  and  requirements  in  Sections 
8.1  and  8.2.  respectively,  are  completed. 
Following  the  manufacturer's  instructions, 
the  equipment  shall  be  cleared  of  HFC-1 34a. 
prior  to  beginning  step  A.  The  only 
refrigerant  used  for  this  is  noted  in  steps  A. 
C,  and  E  of  this  section  9.2.1.  The  test  fixture 
shown  in  Figure  1  to  Appendix  A  of  this 
subpart  sh&ll  be  used  and  the  test  shall  be 
conducted  at  10,  21,  and  49  "C  ambients 

A.  A  1.13  kg  standard  contaminated 
sample  of  CFC-12  (see  section  8.1.2a)  shall 
be  processed  by  the  equipment. 

B.  Follow  manufacturer's  instructions  to 
clear  the  equipment  of  CFC-1 2  before 
processing  HFC-1 34a. 

C.  Process  a  1.13  kg.  standard 
contaminated  sample  of  HFC-1 348  (see 
section  8.2.2a)  through  the  equipment. 
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D.  Follow  iMmifactuiw's  instructions  to 
clav  the  «{uipment  of  HPC-134a  before 
prdUniagCFC-U. 

B.  Process  ■  1.13  kg  standtrd  contaminated 
snnple  (rfCFC-12  (see  section  8.1.2a) 
dmmgli  the  e(]uipioent. 

P.  Follow  manubcturer's  instructions  to 
dew  the  equipment  of  CPC-\  2. 

G.  The  amount  of  cross  contaminated 
refrifsrant,  as  determined  by  gas 
chramatogriphy,  in  samples  processed 
during  steps  C  and  B,  shall  not  exceed  0.5 
percent  by  weight 

la  Sample  Analysis  I  • 

10.1  General. 

10.1.1  The  processed  contaminated 
samples  shall  be  analyxed  according  to  the 
ioUotring  procedure. 

10.2  Quantitative  Determination  of 
Moisture.  * 

laz.l    The  rended  liquid  phase  sample 
of  lefrigerant  shall  be  analyzed  for  moisture 
content  via  Karl  Fischer  coulometer  titration 
or  an  equivalent  method.  The  Karl  Fischer 
apparatus  is  an  instrument  for  predse 
determination  of  small  amounts  of  water 
dlaaolved  in  liquid  and/or  gas  samples. 

10.2.2  In  conducting  the  test,  a  weighed 
ample  of  30  to  130  g  is  vapwized  directly 
into  the  Kari  Fischer  anol^.  A  coulometer 
titntion  is  conducted  and  the  results  are 
calculated  and  displayed  as  parts  per  million 
molslure  (weight). 

10.3  Deteimination  of  Percent  Lubricant. 

10.3.1  The  amount  of  lubricant  in  the 
recyded  sample  of  refrigerant/lubricant  is  to 
be  determined  by  gravimetric  analysis. 

10.3.2  Following  venting  of 
noncondensable,  in  accordance  with  the 
manubctiuvr's  operating  instructions,  the 
refrigerant  container  shall  be  shaken  for  5 
minutes  prior  to  extracting  samples  for  test. 

10.3.3  A  weighed  sample  ofl75  to  225  g 
of  liquid  refrigerant/  lubricant  is  allowed  to 
evaporate  at  room  temperature.  The  percent 
hifaricant  is  to  be  calculated  from  the  weight 
of  the  original  sample  and  the  residue 
remaining  after  the  evaporstion. 

10.4  Noncondensable  Gas. 

10.4.1  The  amount  of  noncondensable  gas 
is  to  be  determined  by  gas  chromatography. 
A  sample  of  vaporized  refrigerant  liquid  shall 
be  separated  and  analyzed  by  gas 
chromatoaraphy.  A  Propak  Q  column  at 
130*C  and  a  hot  wire  detector  may  be  used 
for  analysis. 

10.4.2  This  test  shall  be  conducted  on 
liquid  phase  samples  of  recycled  refrigerant 
taken  from  a  fiill  container  as  defined  in 
section  7.4  within  30  minutes  following  the 
proper  venting  of  noncondensable  gases. 

10.4.3  The  samples  shall  be  shaken  for  at 
least  15  minutes  prior  to  testing  while  at  a 
temperature  of  24*C  ±  2.8'Xl 

10.5  Refrigerant  Cross  Contamination. 
10.5. 1    The  amount  of  cross 

contamination  of  CFC-12  in  HFC-134a  or 
HFC-134a  in  CFC-12  shall  not  exceed  0.5 
percent  by  weight  as  determined  by  gas 
chromatography.  A  sample  of  vaporized 
refrigerant  liquid  shall  be  separated  and 
analyzed  by  gas  chromatography.  A  1%  SP- 
1000  on  Carbopack  B  (60/80  mesh)  column 
may  be  used  for  the  analysis. 

11.  Appendix  F  is  added  to  Subpart 
B  to  read  as  follows: 


Appendix  F  to  Part  82,  Subpart  B— 
Standard  for  RecorerKtnly  Equipment 
That  Extracts  Class  I  or  Claaa  U 
Refiigerants  Other  Than  CFC-12 

Foreword 

These  specifications  are  for  extraction  only 
eauipment  used  to  service  FRIGCtm  FR-12  or 
otner  class  I  or  class  II  refrigerants  other  than 
CFC-12. 

1.  Scope 

The  purpose  of  this  standard  is  to  provide 
equipment  specifications  for  the  recovery  of 
FRGC™  FR-12  or  other  dass  I  or  dass  II 
refrigerants  other  than  CFC-12  which  are 
either  (1)  to  be  returned  to  a  refrigerant 
reclamation  facility  that  will  process  the 
refrigerant  to  ARI  Standard  700-93  or 
equivalent  new  product  specifications  at  a 
minimum,  or  (2)  to  be  recycled  in  other  EPA 
approved  recyding  equipment  (in  the  event 
that  EPA  in  the  future  designates  a  standard 
for  equipment  capable  of  recycling  FRGCT** 
FR-12  or  other  class  I  or  class  n  refrigerant, 
as  appropriate).  It  is  not  acceptable  that  the 
refrigerant  removed  from  a  mobile  air 
conditioning  system,  with  this  equipment  be 
directly  returned  to  mobile  air  conditioning 
system.  This  standard  applies  to  equipment 
used  to  service  automobiles,  light  trucks,  and 
other  vehicles  with  similar  air  conditioning 
systems. 

2.  References 

2.1    Applicable  Documents — ^The 
following  publications  form  a  part  of  this 
specification  to  the  extent  specified.  The 
latest  issue  of  SAE  publications  shall  apply. 

2.1.1  SAE  Publications — Available  from 
SAE,  400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001. 

SAE  )639-Vehicle  Service  Coupling. 
SAE  J2196-Service  Hoses  for  Automotive 
Air-Conditioning  (fittings  modified). 

2.1.2  ARI  Publication — Available  from 
Air  Conditioning  and  Refrigeration  Institute, 
1501  Wilson  Boulevard,  Sixth  Floor. 
Arlington,  VA  22209. 

ARI  700-93 — Specifications  for 
Fluorocarbon  Refrigerants. 

2.1.3  Compressed  Gas  Association  (CGA) 
Publications — Available  from  CGA,  1235 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

CGA  Pamphlet  S-1.1— Pressure  Relief 
Device  Standard  Part  1 — Cylinders  for 
Compressed  Gases. 

2.1.4  DOT  Publ  ications — Available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
DC.  20402. 

DOT  Standard,  49  CFR  173.304— 
Shippers — General  Requirements  for 
Shipments  and  Packagings. 

2.1.5  UL  Publications — Available  from 
Underwriters  Laboratories,  333  Pfingsten 
Road,  Northbrook,  IL  60062-2096. 

UL  1769— Cylinder  Valves. 
UL  1963 — Refrigerant  Recovery  Recycling 
Equipment. 

3.  Specifications  and  General  Description 

3.1    The  equipment  must  be  able  to  extract 
from  a  mobile  air  conditioning  system 
FRIGCTM  FR-12  or  another  class  1  or  class  II 
refrigerant  other  than  CFC-12  to  which  the 
equipment  is  dedicated. 


3.2  The  equipment  shall  be  suitable  for 
use  in  an  automotive  service  garage 
environment  as  defined  in  section  6.8. 

3.3  The  equipment  discharge  or  transfer 
fitting  shall  be  unique  to  prevent  the 
uiiintentional  use  of  the  extracted  refrigerant 
for  recharging  auto  air  conditioners. 

3.4  Equipment  Certification— The 
equipment  shall  be  certified  by  Underwriters 
Laboratories  or  and  equivalent  certifying 
laboratory  to  meet  this  standard. 

3.5  Labsl  Requirements — The  equipment 
shall  have  a  label  "Designed  Certified  by 
(Company  Name)  to  meet  EPA  requirements 
for  use  only  with  (the  applicable  refrigerant). 
The  refrigerant  from  this  equipment  must  be 
processed  to  ARI  700-93  specifications  or 
equivalent  new  product  specifications  before 
reuse  in  a  mobile  air-conditioning  system." 
The  minimum  letter  size  shall  be  bold  type 

3  mm  in  height. 

4.  Safety  Requirements 

4.1  The  equipment  must  comply  with 
applicable  federal,  state,  and  local 
requirements  on  equipment  related  to  the 
handling  of  the  applicable  refrigerant 
material.  Safety  precautions  or  notices  or 
labeb  related  to  the  safe  operation  of  the 
equipment  shall  also  be  prominently 
displayed  on  the  equipment  and  should  state 
"CAUTION— SHOULD  BE  OPERATED  BY 
CERTIFIED  PERSONNEL".  The  safety 
identification  shall  be  located  on  the  front 
near  the  controls.  « 

4.2  The  equipment  must  comply  with 
applicable  safety  standards  for  electrical  and 
mechanical  requirements. 

5.  Operating  Instructions 

5.1  The  equipment  manufecturer  must 
provide  operating  instructions  that  include 
information  eqiuvalent  to  that  required  by 
SAE  )1629,  necessary  maintenance 
procedures,  and  source  information  for 
replacement  parts  and  repair. 

5.1.1    The  instruction  manual  shall 
include  the  following  information  on  the 
lubricant  removed:  Ctaly  new  lubricant,  as 
identified  by  the  system  manufecturer, 
should  be  replaced  in  the  air  conditioning 
system.  Removed  lubricant  from  the  system 
■and/or  the  equipment  shall  be  disposed  on  in 
accordance  with  the  applicable  federal,  state, 
and  local  procedures  and  regulations. 

5.2  The  equipment  must  prominently 
display  the  manufectiuer's  name,  address, 
the  type  of  refrigerant  it  is  designed  to 
extract,  a  service  telephone  number,  and  any 
items  that  require  maintenance  or 
replacement  that  affect  the  proper  operation 
of  the  equipment.  Operation  manuals  must 
cover  information  for  complete  maintenance 
of  the  equipment  to  assure  proper  operation. 

6.  Functional  Description 

6.1    The  equipment  must  be  capable  of 
ensuring  removal  of  refrigerant  from  the 
system  being  serviced  by  reducing  the  system 
pressure  to  a  minimum  of  102  mm  (4  in)  of 
mercury  below  atmospheric  pressure  [i.e.,  to 
a  vacuum).  To  prevent  system  delayed 
outgassing,  the  unit  must  have  a  device  that 
assures  that  the  refrigerant  has  been 
recovered  from  the  air-conditioning  system. 

6.1.1    Testing  laboratory  certification  of 
the  equipment  capability  is  required  which 


shall  process  contaminated  refrigerant 
samples  at  specific  temperatures. 

6.2  The  equipment  must  be 
preconditioned  by  processing  13.6  kg  (30  lb) 
of  the  standard  contaminated  refrigerant  at  an 
ambient  of  21  "C  (70  "F)  before  starting  the 
test  cycle.  Sample  amounts  are  not  to  exceed 
1.13  kg  (2.5  lb]  with  sample  amounts  to  be 
processed  at  5  min  intervals.  The  test  method 
fixture,  depicted  in  Figure  1  to  Appendix  A 
of  this  subpart,  shall  be  operated  at  21  °C 

(70  "F).  Contaminated  refrigerant  samples 
shall  be  processed  at  ambient  temperatures  of 
10  and  49  "C,  without  equipment  shutting 
due  to  any  safety  devices  employed  in  this 
equipment. 

6.2.1    Standard  contaminated  refrigerant, 
13.6  kg  (30  lb)  sample  size,  shall  consist  of 
liquid  refrigerant  with  1300  ppm  (by  weight) 
moisture  at  21  °C  and  45,000  ppm  (by  weight) 
of  oil  (mineral  oil  and  POE)  and  1000  ppm 
by  weight  of  noncondensable  gases  (air). 

6.3  Portable  refillable  containers  used  in 
conjunction  with  this  equipment  must  meet 
applicable  DOT  Standards. 

6.3.1  The  container  color  must  be  colored 
(with  the  applicable  ARI  color  code  for  the 
specific  refr^erant)  with  a  yellow  top  to 
identify  that  it  contains  used  refrigerant.  It 
must  be  permanently  marked  on  the  outside 
siuface  in  black  print  at  least  20  mm  high 
"DIRTY  [NAME  OF  REFRIGERANT]— DO 
NOT  USE.  MUST  BE  PROCESSED". 

6.3.2  The  portable  refillable  container 
shall  have  a  unique  thread  connection  for  the 
specific  refrigerant. 

6.3.3  During  operation,  the  equipment 
shall  provide  overfill  protection  to  assure 
that  the  storage  container  liquid  fill  does  not 
exceed  80%  of  the  tank's  rated  volume  at 


21  "C  per  DOT  Standard.  49  CFR  173.304, 
and  the  American  Society  of  Mechanical 
Engineers. 

6.4  Additional  Storage  Tank 
Requirements. 

6.4.1  The  cylinder  valve  shall  comply 
with  UL  1769. 

6.4.2  The  pressure  relief  device  shall 
comply  with  CGA  Pamphlet  S-1.1. 

6.4.3  The  container  assembly  shall  be 
marked  to  indicate  the  first  retest  date,  which 
shall  be  5  years  after  date  of  manufecture. 
The  marking  shall  indicate  that  retest  must 
be  performed  every  subsequent  5  years.  The 
marking  shall  be  in  letters  at  least  6  mm  high. 

6.5  All  flexible  hoses  must  meet  SAE 
)2196  for  service  hoses  except  that  fittings 
shall  be  unique  to  the  applicable  refrigerant. 

6.6  Service  hoses  must  have  shutoff 
devices  located  within  30  cm  of  the 
connection  point  to  the  system  being 
serviced  to  minimize  introduction  of 
noncondensable  gases  into  the  recovery 
equipment  during  connection  and  the  release 
of  the  refrigerant  during  disconnection. 

6.7  The  equipment  must  be  able  to 
separate  the  lubricant  from  the  recovered 
refrigerant  and  accurately  indicate  the 
amount  removed  from  the  simulated 
automotive  system  during  processing  in  30 
ml  units. 

6.7.1  The  purpose  of  indicating  the 
amount  of  lubricant  is  to  ensure  that  a  proper 
amount  of  new  lubricant  is  returned  to  the 
mobile  air  conditioning  system  for 
compressor  lubrication. 

6.7.2  Refrigerant  dissolved  in  this 
lubricant  must  be  accounted  for  to  prevent 
system  lubricant  overcharge  of  the  mobile 
air-conditioning  system. 


6.8    The  equipment  must  be  capable  of 
continuous  operation  in  temperatures  of  10 
to  49  "C  and  must  comply  with  sections  6.1 
and  6.2. 

7.  For  test  validation,  the  equipment  is  to 
be  operated  according  to  the  manufacturer's 
instructions. 

Application 

The  purpose  of  this  standard  is  to  provide 
equipment  specifications  for  the  recovery  of 
any  class  I  or  class  II  refrigerant  other  than 
CFC-12  for  return  to  a  refrigerant  reclamation 
facility  that  will  process  it  to  ARI  Standard 
700-93  (or  for  recycling  in  other  EPA 
approved  recycling  equipment,  in  the  event 
that  EPA  in  the  future  designates  a  standard 
for  equipment  capable  of  recycling  FRIGC^^ 
FR-12  or  other  class  I  or  class  II  refrigerant, 
as  appropriate).  It  is  not  acceptable  that  the 
refrigerant  removed  from  a  mobile  air- 
conditioning  system  with  this  equipment  be 
directly  returned  to  mobile  air-conditioning 
system. 

Reference  Section 

SAE  J639— Vehicle  Service  Coupling. 

SAE  12196 — Service  Hoses  for  Automotive 
Air-Conditioning. 

ARI  700-93— Specifications  for 
Fluorocarbon  Refrigerants. 

CGA  Pamphlet  S-1.1— Pressure  Relief 
Device  Standard  Part  1 — Cylinders  for 
Compressed  Gases. 

UL  1769— Cvlinder  Valves. 

49  CFR  173.'304— Shippers— General 
Requirements  for  Shipment  and  Packagings. 

[FR  Doc.  96-4033  Filed  3-5-96;  8:45  am^ 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


24GFRPart92 

IQoetail  No.  FR-39e2-M>1] 
RM2S01-AC06 


OfHca  Of  the  Secretary;  HOME 
InveatRient  Partnerahipa  Program: 
Strawilinlng  Intarim  Rule 

AOBICY:  Office  of  the  Assistant 
Secretaiy  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Interim  rule.  ' 


f:  This  interim  rule  streamlines 
HUD's  regulations  for  the  HOME 
Program  by  eliminating  provisions  that 
are  redundant  of  statutes  or  are 
otherwise  imnecessary.  This  rule  will 
make  the  HOME  Program  regulations 
more  concise. 

EFFECTIVE  DATE:  April  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maiy  Kolesar,  Director,  Program  Policy 
Division,  Office  of  Affordable  Housing 
Programs,  Room  7162,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  number  (202)  708- 
2470.  (This  is  not  a  toll-free  number).  A 
telecommimications  device  for  hearing- 
and  speech-impaired  persons  (TDD)  is 
available  at  l-«00-677-8339  (Federal 
Information  Relay  Service). 
aUPPI^MENTARY  INFORMATION:  On  March 
4, 1995,  President  Clinton  issued  a 
memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Envelopment 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consoUdated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  the  HOME  Investment 
Partnerships  Program  can  be  improved 
and  streamlined  by  eUminating 
imnecessary  provisions. 

Several  provisions  in  the  regulations 
repeat  statutory  language  from  the 
Cranston-Gon^ez  National  Affordable 
Housing  Act  (NAHA).  It  is  unnecessary 
to  maintain  statutory  requirements  in 
the  Code  of  Federal  Regulations  (CFR), 
since  those  requirements  are  otherwise 
fiilly  accessible  and  binding. 
Furthermore,  if  regulations  contain 
statutory  language,  HUD  must  amend 
the  regulations  whenever  Congress 
amends  the  statute.  Therefore,  this  rule 
will  remove  repetitious  statutory 
language  and  replace  it  with  a  citation 
to  the  specific  statutory  section  for  easy 
refisrence. 
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Several  other  provisions  in  the 
egulations  apply  to  more  than  one 
program,  and  therefore  HUD  repeated 
these  provisions  in  different  subparts. 
This  repetition  is  unnecessary,  and 
updating  these  scattered  provisions  is 
cumbersome  and  often  creates 
confusion.  Therefore,  this  rule  will 
consolidate  these  duplicative 
provisions,  maintaining  appropriate 
cross-references  for  the  reader's 
convenience. 

Some  provisions  in  the  regulations  are 
now  obsolete.  For  instance,  this  rule 
removes  reference  to  obsolete 
regulations  regarding  Cost  Effective 
Energy  Standards  in  subpart  F.  These 
guidelines  were  found  in  24  CFR  part 
39,  which  has  been  deleted  but  will  be 
made  available  as  standards  for 
participating  jurisdictions. 

Justification  for  Interim  Rulemaking 

HUD  generally  pubhshes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  pubhc  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  This  rule 
merely  removes  unnecessary  regulatory 
provisions  and  does  not  establish  or 
affect  substantive  poUcy.  Therefore, 
prior  pubhc  comment  is  imnecessary. 
This  mle  is  being  published  as  an 
interim  rule  and  not  as  a  final  rule 
because  the  HOME  program  regulation 
at  24  CFR  part  92  has  not  yet  been 
issued  as  a  final  rule. 

Other  Matters 

Regalatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
removing  unnecessary  provisions.  The 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Environmental  Impact 

This  rulemaking  does  not  have  an 
environmental  impact.  This  rulemaking 
simply  amends  an  existing  regulation  by 
consolidating  and  streamlining 


provisions.  It  does  not  change  the 
environmental  review  procedures  or  the 
physical  impact  of  the  program  or  the 
projects  assisted  imder  the  regulations 
being  amended.  Findings  of  No 
Significant  Impact  with  respect  to  the 
environment  were  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  regulations 
^plementing  the  HOME  Investment 
Partnerships  Program,  and  regulations 
removihg^24  CFR  part  39.  Those 
findings  reUiain  applicable  to  this  rule, 
and  are  available^or  public  inspection 
between  7:30  a.m/knd  5:30  p.m. 
weekdays  in  the  Offic^^the  Rules 
Docket  Clerk,  Office  of  Geheral  Counsel, 
Room  10276,  Department  of  Hoiuing 
and  Urban  Development,  451  Sev^th 
Street,  SW,  Washington,  IX. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  No  programmatic 
or  poUcy  changes  that  would  affect  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments  will  result  from  this  rule. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HlJD 
poUcies  or  programs  will  result  fitim 
promulgation  of  this  rule. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  HOME  Program  is 
14.239. 

List  of  Subjects  in  24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  conununity  development.  Grant 
programs — Indians,  Low  and  moderate 
income  housing.  Manufactured  homes. 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  92  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  02-HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

1.  The  authority  citation  for  part  92  is 
revised  to  read  as  follows: 

Aolfaarity:  42  U.S.C  3535(d)  and  12701- 
12839. 

2.  Section  92.1  is  revised  to  read  as 
follows: 


192.1 

This  part  implements  the  HOME 
Investment  Partnerships  Act  (the  HOME 
Investment  Partnerships  Pro-am).  In 
general,  imder  the  HOME  Investment 
Partnerships  Program,  HUD  allocates 
funds  by  formula  among  eligible  State 
and  local  governments  to  strengthen 
public-private  partnerships  to  expand 
the  supply  of  decent,  safe,  sanitary,  and 
affordable  housing,  with  primary 
attention  to  rental  housing  for  very  low- 
income  and  low-income  families. 
Generally,  HOME  funds  must  be 
matched  by  nonfiBderal  resources.  State 
and  local  governments  that  become 
participating  jurisdictions  may  use 
HOME  fun£  to  carry  out  multi-year 
housing  strategies  through  acquisition, 
rehabilitation,  and  new  construction  of 
housing,  and  tenant-based  rental 
assistance.  Participating  jiuisdictions 
are  able  to  jnovide  assistance  in  a 
nxunber  of  eligible  forms,  including 
loans,  advances,  equity  investments, 
interest  subsidies  and  other  forms  of 
investment  that  HUD  ap|Hpves. 

3.  hi  §  92.2,  the  definition^ct"  is 
added  in  alphabetical  order,  torrad  as 
follows: 

f92J2   Dennltlona. 

Act  means  the  HOME  Investment 
Partnerships  Act  at  titie  II  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act.  as  amended,  42  U.S.C. 
12701.  etse^. 
•        •        •        *        • 

4.  Section  92.4  is  revised  to  read  as 
follows: 

192.4   Suspension  of  rsqulrements  for 


HUD  may  suspend  HOME  statutory 
requirements  in  coimection  with 


disaster  areas  in  accordance  with 
section  290  of  the  Act. 

192.52    [Removed] 

5.  Section  92.52  is  removed. 

{92.100    [Wsmoved  end  ressrvedl 

6.  Section  92.100  is  removed  and 
reserved. 

192.212  [nsmoved  end  leeerved] 

7.  Section  92.212  is  removed  and 
reserved. 

8.  Section  92.213  is  revised  to  read  as 
follows: 

192.213  Development  of  model  programs. 
HUD  will  develop  and  make  available 

model  programs  in  accordance  with 
section  213  of  the  Act. 

9.  In  §  92.214,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

192.214  ProMbltsd  aettvltiee. 

(a)  •  •  • 

(2)  Provide  tenant-based  rental 
assistance  for  the  special  purposes  of 
the  existing  section  8  program  in 
accordance  with  section  212(d)  of  the 
Act. 
•        •        •        •        • 

10.  Section  92.215  is  revised  to  read 
as  follows: 

{92.215    Limitation  on  Jurisdictions  under 
court  order. 

Limitations  on  the  use  of  HOME 
funds  in  connection  with  Utigation 
involving  discrimination  or  fair  housing 
are  set  forth  in  section  224  of  the  Act. 

192.251    [Amended] 

11.  Section  92.251  is  amended  by 
removing  the  last  sentence  in  paragraph 


12^  Section  92.302  is  revised  to  read 
as  follows: 

{  92.302    Housing  education  end 
orgenizatlonel  Support 

(a)  General.  Hl)Dis  authorized  to 
provide  education  and,  organizational 
support  assistance  in  co^unction  with 
HOME  funds  made  availabie  to 
community  housing  development 
organizations  in  accordance  with 
section  233  of  the  Act. 


(b)  Limitations.  Contracts  under  this 
section  with  any  one  contractor  for  a 
fiscal  year  may  not — 

(1)  Exceed  20  percent  of  the  amoimt 
appropriated  for  this  section  for  such 
fiscal  year;  or 

(2)  Provide  more  than  20  percent  of 
the  operating  budget  (which  may  not 
include  funds  that  are  passed  through  to 
community  housing  development 
organizations]  of  the  contracting 
organization  for  any  one  year. 

(c)  Single-state  contractors.  Not  less 
than  40  percent  of  the  funds  made 
available  f6r  this  section  in  an 
appropriations  Act  in  any  fiscal  year 
must  be  made  available  for  eligible 
contractore  that  have  worked  primarily 
in  one  state.  HUD  shall  provide 
assistance  under  this  section,  to  the 
extent  apphcations  are  submitted  and 
approved,  to  contracton  in  each  of  the 
HUD  geographic  regions. 

(d)  Notice  of  funding.  HUD  will 
pubhsh  a  notice  in  the  Federal  Register 
aimoimcing  the  availability  of  funding 
under  this  section,  as  appropriate.  The 
notice  need  not  include  fundir^  for 
each  of  the  eUgible  activities,  but  may 
target  funding  from  among  the  eUgible 
activities. 

192.358    [Removed  end  reeerved]) 

13.  Section  92.358  is  removed  and 
reserved. 

14.  Section  92.400  is  revised  to  read 
as  follows: 

§92.400    Coordineted  Federal  support  for 
housing  strategies. 

(a)  General.  HUD  will  provide 
assistance  to  increase  the  capacity  to 
identify  and  meet  the  needs  to  increase 
the  supply  of  affordable  housing  in 
accordance  with  subtitle  C  of  the  Act. 

(b)  Notice  of  funding.  HUD  will 
publish  a  notice  in  the  Federal  Register 
announcing  the  availability  of  funding 
under  this  section  as  appropriate. 

Dated:  February  22, 1996. 
Henrjr  G.  Cisneros, 

Secretary. 

(PR  Doc.  9&-5049  Filed  3-5-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc«  of  th«  Secratary  ' 

24  CFR  Parts  5, 880, 881, 882, 883, 884, 
886. 886. 889. 904, 960, 982,  and  983 

[Doetet  NO.  FR-3980-F-O1] 

MN  2S01-AC10  I 

I 

Ragulatory  Ralnvention— 
Conaolidation  of  Admission 
PrafTsnc^s  for  Assisted  Housing 

agency:  Office  of  the  Secretary,  HUD. 
'ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
various  program  regulations  governing 
assisted  housing  programs  to  remove  the 
nearly  identical  provisions  concerning 
admission  preferences  found  in 
numerous  parts  of  title  24  of  the  Code 
of  Federal  Regulations  and  adds  several 
sections  on  this  subject  in  24  CFR  part 
5.  The  amendments  made  by  this  rule 
do  not  change  the  substance  of  the 
provisions  but  eliminate  redundant 
provisions  by  placing  in  a  general  part 
the  provisions  that  derive  from  parallel 
statutory  provisions  in  the  United  States 
Housing  Act  of  1937. 
EFFECTIVE  DATE:  April  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Section  8  project-based  programs 
other  than  the  Moderate  Rehabilitation 
and  Project-Based  Certificate  programs: 
Barbara  Hunter,  Director,  Program 
Management  Division,  Office  of 

I 


Housing,  telephone  (202)  708-3944 
(voice). 

For  the  Section  8  Certificate,  Voucher 
and  Moderate  Rehabilitation  programs 
and  for  the  public  housing  program: 
Linda  Campbell,  Director  of  Marketing, 
Leasing  and  Management  Division, 
Office  of  Public  and  Indian  Housing, 
telephone  (202)  708-0744  (voice). 

Both  of  these  officials  are  located  at 
the  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  D.C.  20410.  Forbearing- or 
speech-impaired  persons,  the  above- 
stated  telephone  numbers  may  be 
accessed  via  TDD  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

There  are  no  changes  to  the 
information  collection  requirements 
contained  in  these  provisions.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

L  Background 

The  impetus  for  this  rule  is  the 
Secretary's  desire  to  simplify  the 
Department's  regulations.  In  response  to 
the  President's  initiative  to  reinvent 
regulations,  the  Secretary  has 
determined  that  the  regulations 

Corresponding  Preference  Provisions 

[New  provision  at  head  of  column] 


currently  fotmd  in  parts  880,  881,  882, 
883, 884,  885,  886.  889,  904,  960,  982, 
and  983  concerning  preferences  in 
admission  to  assisted  housing  for 
persons  that  are  involuntarily  displaced, 
living  in  substandard  housing,  or  paying 
more  than  50  percent  of  income  for  rent, 
can  be  consolidated  into  one  set  of 
provisions  to  apply  to  these  programs 
without  dianging  the  policies 
implemented  by  those  provisions.  This 
consolidation  will  eliminate  56  pages 
from  the  Department's  regulations 
codified  at  title  24  of  the  Code  of 
Federal  Regulations. 

The  continuing  resolution  enacted  on 
January  26, 1996,  approving  pariial 
funding  for  the  Department,  provides 
that  the  statutory  provisions  on 
admissions  preferences  implemented  by 
the  regulations  being  consolidated  in 
this  rulemaking  are  suspended  for  Fiscal 
Year  1996.  Therefore,  this  consolidated 
rule  and  the  regulations  that  it  amends 
have  no  effect  until  October  1, 1996. 

n.  Action 

The  nearly  identical  provisions  in 
pans  880, 881,  882,  883,  884,  885,  889, 
960, 982,  and  983  shown  in  die 
following  chart  are  being  removed  and 
consolidated  in  the  corresponding 
sections  of  part  5.  Cross  references  to 
those  sections  are  revised  to  refer  to  the 
Federal  preference  provisions  of  24  CFR 
part  5: 


5.410 

5.415 

5.420 

5.425 

5.430 

880.813 

880.614 

880.615 

880.616 

880.617 

881.613 

881.614 

881.615 

881.616 

881.617 

882.517 

882.518 

882.519 

882.520 

882.521 

883.714 

883.715 

883.716 

883.717 

883.718 

884226 

884.227 

884.228 

884229 

884.230 

886.132 

886.133 

886.134 

886.135 

886.136 

886.337 

1 

889.611 

'                     889.612 

889.613 

889.614 

889.615 

904.122 

960.211 

960.212 

960213 

960214 

960215 

982.209 

982.210 

98221 1 

982212 

982213 

983203 

Findings  and  Cprtifications 

Justification  for  Final  Rule 

It  is  HUD's  pohcy  to  pubhsh  rules  for 
public  comment  before  their  issuance 
for  effect,  in  accordance  with  its  own 
regulations  on  rulemaking  found  at  24 
CFR  part  10.  However,  part  10  provides 
that  prior  pubhc  procedure  will  be 
omitted  if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  pubhc  interest"  (24  CFR  10.1). 
HUD  finds  that  in  this  case,  prior  public 


comment  is  unnecessary  because  the 
removal  of  nearly  identical  program 
requirements  and  consolidation  of  these 
provisions  into  a  single  part  does  not 
affect  or  establish  policy.  The  primary 
purpose  of  this  rule  is  to  relocate 
provisions  concerning  admission 
preferences,  not  to  revise  them. 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 


regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969,  42  U.S.C.  4332  when  the 
admission  preference  rules  (FR-3122 
and  FR-3727)  were  promulgated  as  final 
rules.  Those  Findings  of  No  Significant 
Impact  are  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW, 
Washington.  DC  20410-0500. 


Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federahsm,  has 
determined  that  actions  taken  in  this 
rule  do  not  have  significant  impact  on 
States  or  their  political  subdivisions, 
since  the  rule  merely  relocates 
provisions  regarding  admission 
preferences  for  assisted  hoiising. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  Therefore,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order.  No  significant  change 
in  existing  HUD  policies  or  programs 
will  result  from  promulgation  of  this 
rule,  as  those  poUcies  and  programs 
relate  to  family  concerns. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  rule  is  limited  to 
consolidating  identical  provisions  foimd 
in  various  program  regulations. 

Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  whidi  is  available  for  public 
inspection  at  the  address  stated  above 
for  review  of  the  environmental  finding. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  program  affected 
by.  this  nile  are  14.157, 14.182, 14.850,  and 
14.856. 

List  of  Subjects 

24  CFR  Part  5 

Administrative  practive  and 
procedure,  Grant  programs — housing 
and  commxmity  development.  Low  and 
moderate  income  housing,  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  880 

Grant  programs — Chousing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 


24  CFR  Part  881 

Grant  programs— housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development,  Homeless, 
Lead  poisoning,  Manufectured  homes, 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

.  Grant  programs — ^housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — ^housing  and 
conmumity  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

24  CFR  Part  885 

Aged,  Individuals  with  disabiUties, 
Loan  programs — housing  and 
commimity  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  886 

Grant  programs — ^housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  889 

Aged,  Capital  advance  programs. 
Grant  programs — Chousing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  904 

Grant  programs — housing  and 
commimity  development.  Loan 
programs — ^housing  and  community 
development.  Public  housing. 

24  CFR  Part  960 

Aged,  Grant  programs — Chousing  and 
community  development.  Individuals 
with  disabilities.  Public  housing. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Housing,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  983 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 


Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  5,  880,  881^882, 
883,  884,  885,  886,  889,  904,  960,  982, 
and  983  of  title  24  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  S—QENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  42  U.S.C.  1437a  and  353S(d). 

2.  New  §§  5.410,  5.415,  5.420,  5.425. 
and  5.430,  are  added  to  subpart  D  of 
part  5,  to  read  as  follo\/s: 

Subpart  D— OennlUons  and  Other  Qaneral 
RaqutrMnems  tor  AaaManoe  Under  tiM 
United  SMaa  Housing  Act  of  1937 


UMI 


5.410    Selection  preferences. 
5.415    Federal  preferences:  general. 
5.420    Federal  preference:  involuntary 

displacement 
5.425    Federal  preference:  substandard 

housing. 
5.430    Federal  preference:  rent  burden. 

Subpart  D— Definitions  and  Other 
Qanaral  Raqulrsmants  for  Assistance 
Under  tha  Unltad  Statas  Housing  Act 
of  1937 


15.410    Seteetlon  preferences. 

(a)  Applicability.  The  selection 
preferences  that  are  described  in  this 
part  are  applicable  to  public  housing 
and  housing  assisted  under  the  Section 
8  Housing  Assistance  Payments 
program.  (Corresponding  provisions 
appUcable  to  the  Indian  housing 
program  are  found  in  24  CFR  part  950.) 
These  preferences  are  administered  by 
the  entity  responsible  for  admission 
functions  in  the  programs  covered 
("responsible  entity"),  i.e.,  the  public 
housing  agency  ("HA")  in  the  public 
housing  and  Section  8  Certificate/ 
Voucher  and  Moderate  Rehabilitation 
programs  and  the  owner  in  all  other 
Section  8  programs. 

(b)  Types  of  preference.  There  are 
three  types  of  admission  preferences: 

(1)  "Federal  preferences"  are 
admission  preferences  for  three 
categories  of  families,  as  prescribed  in 
42  U.S.C.  1437d(c)(4)(A).  1437fld)(l){A). 
1437f(o)(3).  and  1437f  note.  Federal 
preference  is  given  for  selection  of 
families  that  are: 

(i)  Involuntarily  displaced; 

(ii)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(iii)  Paying  more  than  50  percent  of 
family  income  for  rent. 
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(2)  "Ranking  preferences"  are 
preferencm  that  may  be  established  by 
the  responsible  entity  to  use  in  selecting 
among  applicants  that  qualify  for  federal 
preferences. 

(3)  "Local  preferences"  are 
preferences  for  use  in  selecting  among 
applicants  without  regard  to  their 
federal  preference  status.  (See  42  U.S.C. 
1437d(c)(4)(A).  1437f(d)(l)(A). 
1437f(o)(3),  and  1437f  note.) 

(c)  System,  hi  the  Section  8  programs 
other  than  the  Certificate/Voucher  and 
Moderate  Rehabilitation  programs,  the 
owner  must  estabUsh  a  system  for 
selection  of  applicants  from  the  waiting 
Ust  that  includes  the  following: 

(1)  How  the  federal  preferences  will 
be  used: 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(d)  Use  of  preference  in  selection 
process.  (1)  Factors  other  than  federal 
and  local  preferences,  (i)  Characteristics 
of  the  unit.  For  developments 
administered  under  the  Section  8  New 
Construction  and  Substantial 
RehabiUtation  programs  and  the  public 
housing  program,  the  responsible  entity 
may  match  other  characteristics  of  the 
applicant  family  with  the  type  of  unit 
available,  e.g.,  number  of  bedrooms.  In 
selection  of  a  family  for  a  unit  that  has 
special  accessibility  features,  the 
responsible  entity  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
24  CFR  100.202(c)(3)).  Also,  in  selection 
of  a  family  for  a  unit  in  a  mixed 
population  project,  the  responsible 
entity  will  give  preference  to  elderly 
families  and  disabled  families  (see 
subpart  D  of  part  960  or  §  880.612a  or 
§881.612a  of  this  title). 

(ii)  Singles  preference.  See  §  5.405. 

(2)  Local  preference  admissions,  (i) 
Local  preferences  may  be  adopted  or 
amended  by  an  HA  to  respond  to  local 
housing  needs  and  priorities  after  the 
HA  has  conducted  a  public  hearing. 

(ii)  For  Section  8  programs  other  than 
the  Section  8  Certificate/Voucher, 
Project-Based  Certificate,  and  Moderate 
Rehabilitation  programs  operated  under 
24  CFR  part  982.  983.  and  882, 
respectively,  if  the  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  it  must  use  the  local 
preference  system  adopted  for  use  in  the 
Section  8  Certificate/Voucher  programs 
by  the  housing  agency  for  the 
jiuisdiction.  If  there  is  more  than  one 
HA  for  the  jurisdiction,  the  owner  shall 


use  the  local  preference  system  of  the 
HA  for  the  lowest  level  of  government 
that  has  jurisdiction  where  the  project  is 
located.  For  the  public  housing 
program,  the  HA  may  use  a  local 
preference  system  it  adopts  for  that 
program. 

(iii)  In  the  Section  8  programs  other 
than  the  Certificate/ Voucher,  Project- 
Based  Certificate,  and  Moderate 
Rehabilitation  programs  operated  under 
24  CFR  parts  982,  983  and  882. 
respectively,  before  an  owner 
implements  the  HA's  local  preferences, 
the  owner  must  receive  approval  from 
the  HUD  Field  Office.  HUD  shall  review 
these  preferences  to  ensure  that  they  are 
applicable  to  any  tenant  eligibility 
limitations  for  the  subject  housing  and 
that  they  are  consistent  with  HUD 
requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iv)  In  any  year,  the  number  of 
families  given  preference  in  admission 
pursuant  to  a  local  preference  over 
families  with  a  federal  preference  may 
not  exceed  the  local  preference  limit. 
"Local  preference  limit"  means  the 
following: 

(A)  For  an  HA's  Section  8  Certificate/ 
Voucher  program  operated  under  24 
CFR  part  982,  ten  percent  of  annual 
waiting  list  admissions; 

(B)  For  an  HA's  public  housing 
program,  fifty  percent  of  annual 
admissions; 

(C)  For  an  HA's  Section  8  Moderate 
Rehabilitation  program,  thirty  percent  of 
annual  admissions; 

(D)  For  Section  8  New  Construction, 
Substantial  Rehabilitation,  and  Loan 
Management/Property  Disposition 
projects,  thirty  percent  of  annual 
admissions  to  each  project;  and 

(E)  For  the  Section  8  Project-Based 
Certificate  program,  thirty  percent  of 
total  annua!  waiting  list  admissions  to 
the  HA's  Project-Based  Certificate 
program  (including  admissions 
pursuant  to  24  CFR  983.203(c)(3)). 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  With  respect  to  the 
Section  8  Certificate,  Voucher,  Loan 
Management,  and  Property  Disposition 
programs  and  the  public  housing 
program,  the  HA  may  not  give  a 
preference  (federal  preference,  local 
preference,  or  ranking  preference)  to  an 
applicant  if  any  member  of  the  family  is 
a  person  who  was  evicted  during  the 
past  three  years  from  housing  assisted 
under  a  1937  Housing  Act  program 


because  of  drug-related  criminal 
activity.  However,  the  HA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(i)  If  the  HA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  HA; 

fii)  If  the  HA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  HA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(4)  Retention  of  federal  preference 
status.  With  respect  to  determining  the 
preference  status  of  an  applicant  for  the 
Section  8  Certificate/Voucher  programs, 
an  applicant  who  is  receiving  tenant- 
based  assistance  imder  the  HOME 
program  (24  CFR  part  92)  and  an 
applicant  who  resides  in  public  or 
Indian  housing  of  the  same  HA  (and  was 
on  the  tenant-based  program  waiting  list 
when  admitted  to  the  HA's  public  or 
Indian  housing  on  or  after  April  26, 
1993),  the  HA  determines  whether  the 
applicant  qualifies  for  federal  preference 
based  on  the  situation  of  the  applicant 
at  the  time  the  applicant  began  to 
receive  tenant-based  assistance  under 
the  HOME  program  or  was  admitted  to 
the  HA's  public  or  Indian  housing 
program  (beginning  of  initial  public  or 
Indian  housing  lease). 

(e)  Income-based  admission.  (1)  In 
public  housing,  the  HA  may  only  give 
preference  to  select  a  relatively  hi^er 
income  family  for  admission  if  the 
preference  is  pursuant  to  a  "local 
preference"  admission.  (For  other 
income-related  restrictions  on  selection, 
see  24  CFR  913.105.) 

(2)  In  Section  8  programs,  the 
responsible  entity  may  not  select  a 
family  for  admission  in  an  order 
different  from  the  order  on  the  waiting 
list  for  the  purpose  of  selecting  a 
relatively  higher  income  family  for 
admissien. 

(f)  Informing  applicants  about 
admission  preferences.  (1)  The 
responsible  entity  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  responsible  entity 
determines  that  the  notification  to  all 
applicants  on  a  waiting  list  required  by 
paragraph  (f)(1)  of  this  section  is 
impracticable  because  of  the  length  of 
the  list,  the  responsible  entity  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  responsible  entity  must, 
however,  have  notified  a  sufficient 


number  of  applicants  at  any  given  time 
that,  on  the  basis  of  the  entity's 
determination  of  the  number  of 
applicants  on  the  waiting  list  who 
already  claim  a  federal  preference  and 
the  anticipated  number  of  project 
admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  responsible  entity's  framework  for 
applying  the  preferences  imder 
paragraph  (c)  of  this  section  and  the 
federal  preferences  claimed  by  those 
already  on  the  waiting  list,  any 
applicant  who  has  not  been  so  notified 
would  receive  assistance  before  those 
who  have  received  notification. 

(g)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied.  (1) 
If  the  responsible  entity  determines  that 
an  applicant  does  not  qualify  for  a 
federal  preference,  ranking  preference, 
or  local  preference  claimed  by  the 
applicant,  the  responsible  entity  must 
promptly  give  the  applicant  written 
notice  of  the  determination.  The  notice 
must  contain  a  brief  statement  of  the    . 
reasons  for  the  determination,  and  state 
that  the  applicant  has  the  right  to  meet 
with  a  representative  of  the  responsible 
entity  to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
responsible  entity,  who  may  be  an 
officer  or  employee  of  the  responsible 
entity,  including  the  person  who  made 
or  reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
ri^ts  if  the  appHcant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age. 
disability  or  famiUal  status. 

(h)  Residency  preferences.  A 
"residency  preference"  is  a  preference 
for  admission  of  families  that  reside 
anywhere  in  a  specified  "residency 
preference  area."  A  residency 
preference  may  be  used  as  a  ranking  or 
local  preference. 

(1)  Section  8  programs  other  than 
Certificate/Voucher  and  Project-Based 
Certificate.  In  these  developments,  local 
residency  requirements  are  prohibited. 

(2)  Section  8  Certificate/Voucher  and 
Project-Based  Certificate  programs.  Any 
residency  preference  must  be  approved 
by  HUD. 

(i)  A  county  or  municipality  may  be 
used  as  a  residency  preference  area. 

(ii)  An  area  smaller  than  a  county  or 
municipality  may  not  be  used  as  a 
residency  preference  area. 

(3)  All  projects.  With  respect  to  any 
residency  preference,  applicants  who 
are  worldng  or  who  have  been  notified 


that  they  are  hired  to  work  in  the 
residency  preference  area  shall  be 
treated  as  residents  of  the  residency 
preference  area.  A  residency  preference 
may  not  be  based  on  how  long  the 
applicant  has  resided  in  or  worked  in 
the  residency  preference  area. 

(i)  Nondiscrimination.  (1)  Any 
selection  preferences  must  be 
established  and  administered  in 
accordance  with  the  following 
authorities: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 

1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 
109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 

Opportimity  in  Housing  and  the 

implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 

8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C. 6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and  -^ 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 
apphcable)  the  owner's  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  numbers  2577- 
0105  and  2502-0372.) 

§  5.41 5    FederBt  preferences:  generei. 

(a)  Definitions.  The  definitions  of 
these  preference  categories  stated  in 

§§  5.420,  5.425,  and  5.430  must  be  used 
by  the  responsible  entity,  except  that  an 
HA  may  use  its  own  alternative 
definitions  if  they  have  been  approved 
by  HUD. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
responsible  entity's  system  of 
administering  the  federal  preferences 
(its  admission  policy,  in  the  case  of  the 
Section  8  Certificate/Voucher  programs) 
may  provide  for  use  of  ranking 
preference  for  selecting  among 
applicants  who  qualify  for  federal 
preference. 

(1)  The  responsible  entity  may  give 
preference  to  working  families — so  long 
as  the  prohibition  of  §  5.410  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 


violated.  (If  a  responsible  entity  adopts 
such  a  preference,  it  may  not  give 
greater  weight  to  an  applicant  based  on 
the  amount  of  employment  income,  and 
an  appUcant  household  shall  be  given 
the  benefit  of  the  preference  if  the  head 
and  spouse,  or  sole  member,  are  age  62 
or  older  or  are  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual's 
inability  to  work.)  A  responsible  entity 
may  give  preference  to  graduates  of,  as 
well  as  active  participants  in, 
educational  and  training  programs  that 
are  designed  to  prepare  individuals  for 
the  job  market.  The  responsible  entity 
also  may  use  the  housing  agency's 
"local  preferences"  for  the  Section  8 
Cprtificate  and  Voucher  programs  to 
r^nk  federal  preference  holders. 
^  (2)  The  ranking  preferences  may  give 
d  fferent  weight  to  the  federal 
references,  through  such  means  as: 
/  W  Aggregating  the  federal  preferences 
^e.B.,  provide  that  two  federal 
treierences  outweigh  one); 
\  (Ii)  Giving  greater  weight  to  holders  of 
aTJarticular  category  of  federal 
preference;  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  federal  preference. 

(c)  Qualifying  for  a  federal  preference. 
(1)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
responsible  entity  that  the  family 
qualifies  for  federal  preference.  The 
responsible  entity  must  accept  this 
certification,  unless  the  responsible 
entity  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(2)  Verification  of  preference,  (i) 
Before  admitting  an  applicant  on  the 
basis  of  a  federal  preference,  the 
responsible  entity  must  require  the 
applicant  to  provide  information  needed 
by  the  responsible  entity  to  verify  that 
the  applicant  qualifies  for  a  federal 
preference  because  of  the  applicant's 
current  status.  The  applicant's  current 
status  must  be  determined  without 
regard  to  whether  there  has  been  a 
change  in  the  applicant's  qualification 
for  a  federal  preference  between  the 
time  of  application  and  selection  for 
admission,  including  a  change  from  one 
federal  preference  category  to  another, 
(ii)  In  the  case  of  Section  8  programs 
other  than  the  Section  8  Certificate/ 
Voucher,  Project-Based  Certificate,  and 
Moderate  Rehabilitation  programs,  the 
owner  must  use  the  verification 
procedures  specified  in  §  5.420(c) 
(involuntary  displacement);  §  5.425(c) 
(substandard  housing);  and  §  5.430(b) 
(rent  burden).  In  the  case  of  the  Section 
8  Certificate/ Voucher,  Project-Based 
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Certificate,  and  Moderate  Rehabilitation 
programs  and  the  public  housing 
program,  the  HA  may  adopt  its  own 
verification  procedure. 

(iii)  Once  the  responsible  entity  has 
verified  an  applicant's  qualification  for 
a  federal  preference,  the  responsible 
entity  need  not  require  the  applicant  to 
provide  information  needed  by  the 
responsible  entity  to  verify  such 
qualification  again  unless: 

(A)  The  responsible  entity  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification;  or 

(B)  The  responsible  entity  has 
reasonable  grounds  to  believe  that  the 
applicant  no  longer  qualifies  for  a 
federal  preference. 

(3)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  h-om 
domestic  violence  must  be  evaluated. 

(d)  Approved  of  special  conditions 
satisfying  preference  definitions.  With 
respect  to  Section  8  programs  other  than 
the  Section  8  Certificate/Voucher. 
Proiect-Based  Certificate  and  Moderate 
RehabiUtation  programs.  HUD  may 
specify  additional  conditions  \mder 
which  the  federal  preferences,  as 
described  in  §§5.420,  5.425.  and  5.430, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.)  (Approved  by  the  Office  of 
Management  and  Budget  under  0MB 
control  number  2502-0372  and  2577- 
0105.) 

fS.420    Federel  preferance:  lnve<untary 


(a)  How  applicant  qualifies  for 
displacement  preference.  (See 
§  5.415(a)(2)  and  (c)(2)(ii)  for 
applicability  of  this  section  to  the 
Section  8  CertificateA/'oucher.  Project- 
Based  Certificate,  and  Moderate 
RehabiUtation  programs  and  the  public 
housing  program.) 

(1)  An  applicant  quahfies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
appfy: 

(i)  The  applicant  has  been 
involimtarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 


family  or  verification  by  the  responsible 
entity. 

(2)(i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing"  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant's  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to.  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 


transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  imits;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  couri 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence,  (i)  An  applicant  is 
involuntarily  displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence;  or 

(B)  The  apphcant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  responsible  entity  must 
determine,  in  accordance  with  HUD's 
administrative  instructions,  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  responsible  entity  has  given 
advance  written  approval.  If  the  family 
is  admitted,  the  responsible  entity  may 
deny  or  terminate  assistance  to  the 
family  for  breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals,  (i) 
An  applicant  family  is  involuntarily 
displacet'  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  responsible  entity  may 
establish  appropriate  safeguards  to 
conceal  the  identity  of  families 
requiring  protection  against  such 
reprisals. 

(6)  Displacement  by  hate  crimes,  (i) 
An  applicant  is  involuntarily  displaced 
if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 


(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fiear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime"  means  actxial  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex,  national  origin,  huidicap, 
or  familial  status. 

(iii)  The  responsible  entity  must 
determine,  in  accordance  vrixh  HUD's 
administrative  instructions,  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  imit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Commimity  Development 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  A  private 
owner's  verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  following  documentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 
govenunent  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant's  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  fix>m  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
cormection  with  code  enforcement  or  a 
public  improvement  or  development 
proo^m. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  owner's 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 


displacement  because  of  domestic 
violence  fit)m  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
coimseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobiUty  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible,  and  statement  by  the 
owner  that  it  is  unable  to  make 
necessary  changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

S  5.425    Federal  preference:  subetandard 
houalng. 

(a)  When  unit  is  substandard.  (See 
§  5.415(a)(2)  and  (c)(2)(ii)  for 
applicability  of  this  section  to  the 
Siection  8  Certificate/Voucher,  Project- 
Based  Certificate,  Moderate 
Rehabilitation  programs  and  the  public 
housing  program.)  A  unit  is  substandard 
if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
soiut:e  of  heat; 

(7)  Should,  but  does  not,  have-a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions.  (1)  Dilapidated 
unit.  A  housing  unit  is  dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 


(2)  Homeless  family,  (i)  An  applicant 
that  is  a  "homeless  family"  is 
considered  to  be  Uving  in  substandard 
housing. 

(ii)  A  "homeless  family"  includes: 

(A)  Any  person  or  family  that  lacks  a 
fixed,  regular,  and  adequate  nighttime 
residence;  and 

(B)  Any  person  or  family  that  has  a 
primary  nighttime  residence  that  is: 

[1)  A  supervised  pubUcly  or  privately 
operated  belter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

[2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionaUzed;  or 

[3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification.  The  following  provisions 
are  applicable  to  private  owners: 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  from  an  applicant's 
present  landlord  that  the  applicant's 
unit  is  "substandard  housing"  (as 
described  in  this  section). 

(2)  In  the  case  of  a  "homeless  family" 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency- 

S  5.430    Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined.  (See  §  5.415(a)(2)  and 
(c)(2)(ii)for  applicability  of  this  section 
to  the  Section  8  Certificate/Voucher. 
Project-Based  Certificate,  and  Moderate 
Rehabilitation  programs  and  the  public 
housing  program. ) 

(1)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 
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(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 
(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord:  and 

(B)  For  utihties  purchased  directly  by 
tenants  from  utiUty  providers: 

(I)  The  utiUty  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  (lA  tenant-based  program;  or 

[2]  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  (>aid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(iv)  For  purposes  of  the  Section  8 
Certificate/Voucher  programs,  rent  for 
an  applicant  who  owns  a  manufactured 
home,  but  rents  the  space  upon  which 
it  is  located,  includes  the  monthly 
pajrment  to  amortize  the  purchase  price 
of  the  home,  calculated  in  accordance 
with  HUD's  requirements.  In  addition, 
for  this  program,  rent  for  members  of  a 
cooperative  means  the  charges  under 
the  occupancy  agreement  between  the 
members  and  the  cooperative. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 


the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  awner 
must  verify  the  amount  due  to  the 
family's  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement; 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PAFTT  880-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

3.  The  authority  citation  for  part  880 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f. 
3535(d).  12701,  and  13611-13619. 

Subpart  F— Management 

§880.603    [Amended] 

4.  Section  880.603  is  amended  by: 

a.  Amending  the  introductory  text  of 
paragraph  (b)  by  removing  the  phrase 
"§§880.613  through  880.617."  from  the 
end  of  the  paragraph,  and  adding  in  its 
place  the  phrase  "24  CFR  part  5."; 

b.  Amending  paragraph  (b)(1) 
introductory  text  by  removmg  the  term 
"§  880.613(c)(2)"  from  the  third 
sentence,  and  adding  in  its  place  the 
phrase  "24  CFR  part  5";  and 

c.  Amending  paragraph  (b)(2)  by 
removing  the  term  "§  880.613(k)"  from 
the  fifth  sentence,  and  adding  in  its 
place  "24  CFR  5.410". 

§880.6123    [Amended] 

5.  In  §  880.612a,  paragraph  (g)  is 
amended  by  removing  the  term 

"§  880.613"  in  the  two  places  where  it 
appears,  and  by  adding  the  term  "24 
CFR  part  5"  in  those  two  places. 

§§880.613,  880.614,  880.615,  880.616,  and  ■ 
880.617    [Removed] 

6.  Sections  880.613,  880.614.  880.615, 
880.616,  and  880.617  are  removed. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

7.  The  authority  citation  for  part  881 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
3535(d),  12701.  and  13611-13619. 

Subpart  F— Management 
§881.603    [Amended] 

8.  Section  881.603  is  amended  by: 

a.  Amending  the  introductory  text  of 
paragraph  (b)  by  removing  the  phrase 
"§§881.613  through  881.617"  from  the 
end  of  the  paragraph,  and  adding  in  its 
place  the  phrase  "24  CFR  part  5"; 

b.  Amending  paragraph  (b)(2) 
introductory  text  by  removing  the  term 
"§  881.613(c)(2)"  from  the  third 
sentence,  and  adding  in  its  place  the 
phrase  "24  CFR  part  5";  and 

c.  Amending  paragraph  (b)(3)  by 
removing  the  term  "§881.613(k)"  from 
the  fifth  sentence,  and  adding  in  its 
place  the  term  "§  24  CFR  5.410". 

§881.6123    [Amended] 

9.  In  §  881.612a,  paragraph  (g)  is 
amended  by  removing  the  term 

"§  881.613"  in  the  two  places  where  it 
appears,  and  by  adding  the  tenn  "24 
CFR  part  5"  in  those  two  places. 

§§881.613, 881.614, 881.615, 881.616,  and 
881.617    [Removed] 

10.  Sections  881.613.  881.614, 
881.615,  881.616,  and  881.617  are 
removed. 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

11.  The  authority  citation  for  part  882 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f. 
and  3535(d). 

Subpart  E— Special  Procedures  for 
Moderate  Rehabilitation— Program 
Development  and  Operation 

§882.514    [Amended]  « 

12.  Section  882.514  is  amended  by: 

a.  Amending  paragraph  (a)(1)  by 
adding,  before  the  term  "750"  in  the 
parenthetical  phrase,  the  term  "5,  ",  and 
by  removing  the  last  sentence,  and 

b.  Amending  the  introductory  text  of 
paragraph  (b)  by  removing  the  term 

"§  882.517(c)(2)"  from  the  fourth 
sentence,  and  adding  in  its  place  the 
phrase  "24  CFR  part  5". 

§§882.517, 882.518. 882.519, 882.520,  and 
882.521    [Removed] 

13.  Sections  882.517.  882.518, 
882.519.  882.520,  and  882.521  are 
removed. 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-STATE  HOUSING 
AGENCIES 

14.  The  authority  citation  for  part  883 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f. 
3535(d),  and  13611-13619. 

Subpart  G— Management  of  New 
Construction  and  Sut>stantial 
Rehabilitation  Projects 

§883.704    [Amended] 

15.  Section  883.704  is  amended  by: 

a.  Amending  the  introductory  text  of 
paragraph  (b)  by  removing  the  phrase 
"parts  750  and  760  of  chapter  VII",  and 
adding  in  its  place  the  phrase  "24  CFR 
parts  5,  750,  and  760",  and  by  removing 
the  phrase  ",  including  giving  a  Federal 
preference  in  accordance  with 

§  883.714"  from  the  end  of  the 
paragraph; 

b.  Amending  paragraph  (b)(2)  by 
removing  the  term  "§  883.714(c)(2)" 
from  the  third  sentence,  and  adding  in 
its  place  the  phrase  "24  CFR  part  5"; 
and 

c.  Amending  paragraph  (b)(3)  by 
removing  the  terqi  "883.714(k)"  from 
the  third  sentence,  and  adding  in  its 
place  "24  CFR  5.410". 

§  883.704a    [Amended] 

15a.  In  §883. 704a,  paragraph  (g)  is 
amended  by  removing  the  term 
"§883.714"  in  the  two  places  it  appears, 
and  adding  in  its  places  the  term  "24 
CFR  part  5". 

§§883.714,483.715, 883.716, 883.717,  and 
883.718    [Removed] 

16.  Sections  883.714,  883.715, 
883.716,  883.717,  and  883.718  are 
removed. 

PART  884-SECnON  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

17.  The  authority  citation  for  part  884 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
3535(d),  and  13611-13619. 

17a.  The  table  of  contents  for  part  884 
is  amended  to  add  the  reference  to 
"§  884.223a  Preference  for  occupancy 
by  elderiy  families." 

Subpart  B— Project  Development  and 
Operation 

§884.214    [Amended] 

18.  Section  884.214  is  amended  as 
follows: 

a.  Paragraph  (b)(1)  is  amended  by 
removing  the  term  "§884.226"  from  the 


parenthetical  phrase,  and  adding  in  its 
place  the  phrase  "24  CFR  part  5"; 

b.  Paragraph  (b)(2)  is  amended  by 
removing  the  term  "§  884.226(c)(2)" 
from  the  second  sentence,  and  adding  in 
its  place  the  phrase  "24  CFR  part  5"; 
and 

c.  Paragraph  (b)(7)  is  revised,  to  read 
as  follows: 

§884.214    Marketing. 


(b)*  *  • 

(7)  See  24  CFR  part  5  for  the  informal 
review  provisions  for  the  denial  of  a 
Federal  selection  preference. 


§884.2238    [Amended] 

19.  In  §  884.223a,  paragraph  (g)  is 
amended  by  removing  the  term 
"§884.226"  in  the  two  places  where  it 
appears,  and  by  adding  in  those  places 
the  phrase  "24  CFR  part  5". 

§§884.226, 884.227,  884.228, 884.229,  and 
884.230    [Removed] 

20.  Sections  884.226,  884.227. 
884.228,  884.229,  and  884.230  are 
removed. 

PART  885-LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANDICAPPED 

21.  The  authority  citation  for  part  885 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
1437f  and  3535(d). 

Subpart  B— Section  202  Projects  for 
the  Elderly  or  Handicapped—Section  8 
Assistance 

§885.427    [Amended] 

22.  Section  885.427  is  amended  by 
removing  the  term  "§§880.613-880.617 
of  this  chapter"  and  adding  in  its  place 
the  phrase  "24  CFR  part  5.  subpart  D". 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-SPECIAL  ALLOCATIONS 

23.  The  authority  citation  for  part  886 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f, 
3535(d).  and  13611-13619. 

Subpart  A— Additional  Assistance 
Program  for  Projects  With  HUD- 
Insured  and  HUD-Held  Mortgages 

§886.119    [Amended] 

24.  hi  §886.119,  paragraph  (a)(3)  is 
amended  by  removing  the  term 
"§886.132"  and  adding  in  its  place  the 
phrase  "24  CFR  part  5". 

25.  Section  886.132  is  revised  to  read 
as  follows: 


§  886. 1 32    Selactioi}  preferences. 

Sections  5.410  through  5.430  of  this 
title  govern  the  use  of  preferences  in  the 
selection  of  tenants  under  this  subpart 

A. 

§§886.133, 886.134,  886.135,  and  888.136 
[Removed] 

26.  Sections  886.133,  886.134, 
886.135,  and  886.136  are  removed. 

Subpart  C— Section  8  Housing 
Assistance  Program  for  the 
Disposition  of  HUD-Owned  Projects 

§886.337    [Amendwl] 

27.  Section  886.337  is  amended  by 
removing  the  phrase  "Sections  886.132 
through  886.136"  and  by  adding  the 
phrase  "Sections  5.410  through  5.430". 

PART  88»-SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

28.  The  authority  citation  for  part  889 
is  revised  to  read  as  follows; 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
3535(d). 

Subpart  F— Project  Management 

29.  In  §889.610,  paragraph  (a)  is 
revised  to  read  as  follows:  ^ 

§  889.61 0    Selection  and  admission  of 
tenants. 

(a)  Written  procedures.  The  owner 
shall  adopt  written  tenant  selection 
procedures  that  ensure 
nondiscrimination  in  the  selection  of 
tenants  and  that  are  consistent  with  the 
purpose  of  improving  housing 
opportunities  for  verji  low-income 
elderly  persons;  thatfere  reasonably 
related  to  program  eligibility  and  an 
applicant's  ability  to  perform  the 
obligations  of  the  lease;  and  that 
conform  to  the  requirements  on 
preferences  contained  in  24  CFR  part  5. 
Owners  shall  promptly  inform  in 
writing  any  rejected  applicant  of  the 
grounds  for  any  rejection.  Additionally, 
owners  shall  maintain  a  written, 
chronological  waiting  list  showing  the 
name,  race,  gender,  ethnicity  and  date  of 
each  person  applying  for  the  program. 


§§889.611, 889.612, 889.613, 889.614,  and 
889.615    [Removed] 

30.  Sections  889.611,  889.612. 
889.613,  889.614,  and  889.615  are 
removed. 

PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

31.  The  authority  citation  for  part  904 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437-1437eeand 
3535(d). 


UMI 
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Subpart  B— Turnkey  HI  Program 
Description 


9  96 


S  904.122    [Amwided] 


I 


32.  Section  904.122  is  amended  by 
removing  the  phrase  "§§960.211 
through  960.215"  and  adding  in  its 
place  the  phrase  "24  CFR  5.410  through 
5.430".  ] 

PAFIT  960— ADMISSION  TO,  AND 
OCCUPANCY  OF.  PUBUC  HOUSING 

33.  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437d, 
1437n.  and  3S35(d). 

Subpart  B— Admission,  Rent  and 
Reexamination 

f  960.203    [Removed  and  reserved] 

34.  Section  %0.203  is  removed  and 
reserved. 

1960204    [Amended] 

35.  In  §  960.204,  paragraph  [a]  is 
amended  by  adding  after  the  word 
"chapter",  the  phrase  "and  24  CFR  part 
5";  and  by  removing  paragraph  (d). 

1960.205    [Amended] 

36.  In  §  960.205,  paragraph  (c)  is 
amended  by  removing  the  two 
parenthetical  phrases  that  read  "(see 
§960.211)"  and  "(But  see  §960.21 1(d)". 

§960.206    [Amended] 

37.  In  §  960.206,  paragraph  (a)  is 
amended  by  removing  the  reference  to 
"§960.211"  and  by  adding  in  its  place 
the  phrase  "24  CFR  part  5". 

1960.207    [Amended] 

38.  In  §960.207,  paragraph  (a)  is 
amended  by  removing  the  phrase  "(see 
§960.211)". 

H960.211, 960.212,  060.213, 960,214,  and 
960.215    [F 


Sg.'Sections  960.211.  960.212, 
960.213,  960,214,  and  960.215  are 
removed. 


PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RULE 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

40.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

Subpart  A— General  Information 

§982.3    [Amended] 

41.  Section  982.3  is  amended  by 
removing  the  definitions  of  "Federal 
preference,"  Federal  preference  holder," 
"Local  preference,"  "Local  preference 
limit,"  "Ranking  preference," 
"Residency  preference,"  and  "Residency 
preference  area." 

Subpart  E— Admission  to  Tenant- 
Based  Program 

§982.202    [Amended] 

42.  Section  982.202  is  amended  by: 

a.  Redesignating  paragraph  (b)(4)(i)  as 
paragraph  Cb)(4); 

b.  Redesignating  paragraphs 
(b)(4)(i)(A).  (b)(4)(i)(B),  (b){4)(i)(C), 
(b)(4)(i)(D),  and  (b)(4)(i)(E),  as 
paragraphs  (b)(4)(i),  (b)(4)(ii),  (b)(4)(iii), 
{b)(4)(iv),  and  (b)(4)(v),  respectively;  and 

c.  Removing  paragraph  (D)(4)(ii). 

43.  Section  982.207  is  revised  to  read 
as  follows: 

§  082.207    Waiting  list:  Use  of  preferences. 

(a)  The  HA  must  use  the  following  to 
select  among  applicants  on  the  waiting 
list  with  the  same  preference  status: 

(1)  Date  and  time  of  application;  or 
(?)  A  drawing  or  other  random  choice 

technique. 

(b)(1)  The  method  for  selecting 
applicants  from  preference  categories 
must  be  consistent  with  requirements 
governing  federal  preference  and  the 
singles  preference,  as  described  in  24 
CFR  part  5. 

(2)  In  its  system  for  applying  the 
preferences  described  in  24  CFR  part  5, 
the  following  provisions  apply: 

(i)  The  HA  may  limit  the  number  of 
applicants  that  may  qualify  for  any 
ranking  preference  or  local  preference. 


(ii)  The  local  preference  limit  only 
applies  to  admission  of  an  applicant 
from  the  HA  waiting  list.  A  special 
admission  is  not  counted  against  the 
local  preference  limit. 

(iii)  The  local  preference  limit  does 
not  apply  when  an  applicant  is  received 
in  an  HA  program  under  portability 
procedures.  The  admission  of  a 
portability  family  by  a  receiving  HA 
does  not  count  against  the  receiving  HA 
local  preference  limit.  The  admission  of 
such  a  family  (not  qualified  for  federal 
preference)  counts  against  the  local 
preference  limit  of  the  initial  HA. 

(c)  The  method  for  selecting 
applicants  from  preference  categories 
must  leave  a  clear  audit  trail  that  can  be 
used  to  verify  that  each  applicant  has 
been  selected  in  accordance  with  the 
method  specified  in  the  administrative 
plan. 

§§  982.208, 982.209, 982.21 0, 982.21 1 , 
982.212,  and  982.213    [Removed] 

44.  Sections  982.208,  982.209, 
982.210,  982.211,  982.212,  and  982.213 
are  removed. 

PART  983— SECTION  8  PROJECT- 
BASED  CERTIFICATE  PROGRAM 

45.  The  authority  citation  for  part  983 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

Subpart  E— Management 

§983.203    [Amended] 

46.  Section  983.203  is  amended  as 
follows: 

a.  Paragraph  (a)(1)  is  amended  by 
removing  the  phrase,  "except  (d)(1),  and 
982.208  through  982.213  of  this 
chapter",  and  adding  in  its  place  the 
phrase,  "and  24  CFR  5.410  through 
5.430";  and 

b.  Paragraph  (a)(5)  is  removed,  and 
paragraphs  (a)(6)  and  (a)(7)  are 
redesignated  as  paragraphs  (a)(5)  and 
(a)(6),  respectively. 

Dated:  February  22, 1996. 
Henry  G.  Cisneros, 

Secretary. 

(PR  Doc.  96-5024  Filed  3-5-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.015] 

National  Resource  Center  and  Foreign 
Language  and  Area  Studies  Fellowship 
Programs;  Notice  of  Technical 
Assistance  Worlcshop 

SUMMARY:  The  U.S.  Department  of 
Education  will  sponsor  a  two-day 
technical  assistance  workshop  for 
colleges  and  universities  interested  in 
learning  more  about  the  application 
process  for  the  National  Resource  Center 
(NRC)  and  Foreign  Language  and  Area 
Studies  Fellowship  (FLAS)  Programs. 
This  workshop  will  be  conducted  by 
staff  of  the  Center  for  International 
Education,  Office  of  Postsecondary 


Education,  U.S.  Department  of 
Education.  The  workshop  will  cover  the 
guidelines  concerning  applications  for 
the  expected  fall  1996  (FY  1997) 
competition,  proposed  regulatory 
changes,  and  data  collection  techniques 
for  funded  centers.  The  workshop  will 
also  offer  suggestions  for  preparing 
applications. 

Dates:  April  1-2,  1996. 

Time:  8:30  a.m.-5:30  p.m. 

Place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street,  N.W.,  Washington,  D.C., 
Telephone:  (202)  234-0700. 

Note:  There  will  be  no  registration  fees. 
Participants  should  notify  Uri  Monson  of 
their  intentions  to  attend  by  no  later  than 
March  15,  1996,  by  fax:  (202)  205-9489  or 
e-mail:  (uri monson@ed.gov).  Registration 


will  take  place  on  March  31, 1996  from  5:00 
p.m.-7:00  p.m.  at  the  Omni  Shoreham  Hotel. 

FOR  FURTHER  INFORMATION  CONTACT:  Uri 
Monson  at  (202)  401-9779.  or 

(uri monson@ed.gov).  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  Time,  Monday  through 
Friday. 

Dated:  February  15, 1996. 
David  A.  Longaneclcer, 

Assistant  Secretary  for  Postsecondary 

Education. 

(PR  Doc.  96-5142  Filed  3-5-96;  8:45  am] 
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OCPARTMDIT  OF  HOUSMQ  AND 


MCniP«t966 


OHM  Of  llw  AMMMit  Swrattry  tor 
Puble  and  MtanHoMkio;  Loot     ' 
» tor  Mtan  Housing 


r:  OfBce  of  tha  Assistant 
Sacntaiy  for  Public  and  Indian 
Housing.  HUD. 
ACnON:  Final  rule. 


UMI 


, r:  This  final  rule  sets  forth 

ngidatians  to  implement  the  Indian 
Loan  Guarantee  Program  authorized  by 
section  184  of  the  Housing  and 
Coaamunity  Development  Act  of  1992. 
The  purpose  of  the  program  is  to 
provide  loan  guarantees  that  will  make 
private  w««iHng  available  to  Native 
Americans  on  reebicted  lands  where  no 
touroe  of  WwtiHng  is  currently 
available. 
VraenVE  date:  April  5. 1996. 

rem  rvmmn  mfomiation  contact: 
Dominic  Nessi,  Deputy  Assistant 
Secretary  fbr  Native  American 
Programs,  JLoom  B-133.  Department  of 
Housing  and  Urban  Development, 
Washington.  DC  20410;  telephone  (202) 
755-0032  (voice)  or  (202)  708-0850 
(TDD  for  speech  or  hearing  impaired 
individuals).  These  are  not  toll-free 
numbers. 

tUPPLEMDITARY  MFOmiATION: 

I.  Paperwork  Reduction  Act  SUtement 

The  information  collection 
requirements  contained  in  §  955.101  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Bud^  in 
accordance  wiu  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  and  assigned  0MB  control 
niunber  2577-0200.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  nimiber. 

n.  Background 

Section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
(HC3)A  1992)  (Pub.  L.  102-550, 
approved  October  28, 1992)  authorized 
the  establishment  of  the  Indian  Housing 
Loan  Guarantee  Fund  (the  Fund)  to 
provide  access  to  sources  of  private 
finAnring  to  Indian  families  and  Indian 
housing  authorities  who  otherwise 
could  not  acquire  housing  financing 
because  of  the  unique  legal  status  of 
Indian  trust  land.  In  general,  these 
lands,  held  in  trust  by  the  United  States 


for  the  benefit  of  an  Indian  or  Indian 
tribe,  are  inalienable.  Trust  lands  under 
this  program  also  include  lands  to 
which  the  title  is  held  by  an  Indian  tribe 
subject  to  a  restriction  against  alienation 
imposed  by  the  United  States.  Because 
titles  to  individual  plots  do  not  convey, 
and  liens  do  not  attach,  conventional 
mortgage  lending  practices  do  not 
operate  in  this  forum. 

The  Fund  addresses  these  obstacles  to 
mortgage  finanring  by  guaranteeing 
loans  made  to  Indian  families  or  Indian 
housing  authorities  to  construct, 
acquire,  or  rehabilitate  1-  to  4-fBmily 
dwellings  that  are  standard  housing  and 
are  located  on  trust  land  or  land  located 
in  an  Indian  or  Alaska  Native  area. 
Loans  may  be  made  by  any  lender 
approved  by  the  Secretary  of  Housing 
and  Uifoan  Development,  the  Secretary 
of  Agriculture,  or  the  Secretary  of 
Veterans'  Affairs;  or,  any  lender  which 
is  supervised,  approved,  regulated  or 
insured  by  any  agency  of  the  Federal 
Government. 

The  Department  implemented  the 
section  184  Loan  Guarantees  for  Indian 
Housing  program  at  24  CFR  part  955  by 
an  interim  njde  published  on  August  18, 
1994  (59  FR  42732).  Six  public 
comments,  which  are  discussed  in 
section  IV.  of  this  preamble,  below, 
were  received  in  response  to.  the  interim 
rule. 
m.  Changes  Made  in  the  Final  Rule 

In  keeping  with  the  President's 
mandate  to  reinvent  and  rbform 
regulations,  part  955  is  substantially 
streamlined  in  this  rule.  One  of  the 
methods  by  which  the  Department  is 
streamliniug  and  reducing  its 
regulations  is  to  remove  rule  text  that 
only  repeats  statutory  language.  Rules 
will  only  contain  legally  binding 
requirements  that  are  in  addition  to 
those  contained  in  a  statute.  Besides 
reducing  the  sheer  bulk  of  rules,  this 
practice  will  remove  the  problems  that 
result  when  a  rule  that  edioes  the 
language  of  a  statute  becomes 
inconsistent  with  new  statutory 
amendments.  The  period  before  such  a 
rule  is  amended  to  conform  to  new 
statutory  language  is  often  one  of 
confusion  and  uncertainty  as  to  which 
law  applies:  the  old  provisions  in  the 
regulations  or  the  new  provisions  in  the 
statute.  The  new  part  955  promulgated 
here  does  not,  therefore,  repeat  any 
statutory  language,  but  only  implements 
requirements  that  are  in  addition  to 
those  in  Section  184. 

The  combined  statutory  and 
regulatory  requirements  Uiat  apply  with 
respect  to  Section  184  loan  guarantees 
have  been  placed  in  an  appendix  to  this 
final  rule.  The  final  rule  will  be  codified 


in  the  Code  of  Federal  Regulations;  the 
appendix  will  not  be  codified.  However, 
the  appendix  is  available  to  the  public 
as  a  single  document  which  provides  a 
unified  overview  of  the  general 
requirements  under  Section  184. 

lliis  finAl  rule  also  adds  a  definition 
of  Section  184.  referring  to  the  loan 
guarantee  program,  that  makes  citing  the 
program  in  the  rule  more  convenient 

IV.  Commants  on  the  Interim  Rnla 

HUD  solicited  public  comments  on 
the  interim  nde.  During  the  comment 
period  HUD  received  6  comments  from 
IHAs,  Tribal  leaders,  and  financial 
institutions.  This  final  rule  summarizes 
below  the  comments  according  to  their 
relevant  subparts  and  provides  HUD's 
responses  to  those  comments. 

Section  955.101    Applicability 

Three  commentors  objected  to  the 
interim  rule's  definition  of  eligible  areas 
as  "restricted  Indian  lands."  These 
conunentors  stated  that  eligible  areas 
should  be  defined  as  all  lands  in  Indian 
country,  regardless  of  title  status 
(including  fee  lands). 

HUD  response:  Section  184  can  be 
used  only  with  respect  to  properties 
which  are  located  on  trust/restricted 
lands  or  which  are  located  within  an 
Indian  area.  Some  tribes  are  currently 
expanding  their  service  area  by 
purchasing  fee  simple  land  and  placing 
that  land  into  trust  status.  These  areas 
are  eligible  for  section  184  assistance 
because  they  are  restricted  lands  within 
an  Indian  area. 


Section  955.103  Definitions 

One  commentor  noted  that  the 
Interim  Rule  refers  to  "Native 
Americans"  while  the  statute  refers  to 
"Indian  families"  and  "hidian  Housing 
Authorities."  The  commentor 
reconunended  that  references  to  "Native 
Americans"  be  removed  from  the  rule. 

HUD  response:  The  definition  of 
Indian  used  in  the  rule  means  any 
person  recognized  as  being  Indian  or 
Alaska  Native  by  an  Indian  tribe,  the 
Federal  Government,  or  any  State,  and 
includes  the  term  "Native  American", 
which  has  been  added  to  the  regulatory 
language  at  the  discretion  of  the 
Department. 

One  commentor  requested 
clarification  regarding  whether  Native 
Hawaiians  are  eligible  borrowers  under 
the  section  184  prozram. 

HUD  response:  Tne  statutory  piupose 
of  the  section  184  program  is  given  at 
HCDA  1992  section  184(a)  as:  "To 
provide  access  to  sources  of  private 
financing  to  Indian  families  and  Indian 
housing  authorities  who  otherwise 
could  not  acquire  housing  financing 


because  of  the  unique  legal  status  of 
Indian  trust  land  *  *  *".  Native 
Hawaiians,  who  are  not  included  within 
the  definition  of  the  term  "Indian,"  do 
not  qualify  under  this  statutory  purpose. 

Section  955.105  Eligible  Loans 

Two  commentors  noted  that  the 
restriction  on  eligible  loans  should  be 
expanded  to  include  adjustable  rate 
mortgages  and  balloon  payment 
mortgages. 

HUD  response:  The  Department  has 
determined  that  the  section  184  program 
will  be  operating  in  a  totally  new 
lending  environment  and  the 
imcertainty  of  a  balloon  payment 
mortgage  or  an  adjustable  rate  mortgage 
of  any  type  would  create  an  unnecessary 
risk  to  the  borrower,  the  lender  and  the 
Department.  This  rule  clarifies,  at 
§  955.105,  that  only  fixed  rate,  fixed 
term  loans  with  even  monthly  payments 
are  eligible. 

Two  commentors  noted  that 
acquisition  and  rehabilitation  is  an 
eligible  activity  and  requested 
clarification  whether  a  single 
guaranteed  loan  can  be  made  to  cover 
both  of  these  activities  for  one  structure. 

HUD  response:  Yes,  a  single 
guaranteed  loan  can  be  made  to  cover 
both  acquisition  and  rehabilitation  for 
one  structure.  A  section  184  guaranteed 
loan  may  be  used  to  "pay  off  a  Mutual 
Help  home  so  that  the  property  may  be 
conveyed  to  the  homeowner.  A 
guaranteed  loan  could  be  used  to  pay  off 
and  rehabilitate  a  Mutual  Help  home. 

Section  955.107  Eligible  Housing 

One  commenter  stated  that  fee  lands 
within  Indian  country  should  be  eligible 
sites.  HUD  will  allow  fee  simple  lands 
in  limited  circumstances.  Fee  simple 
lands  within  a  designated  Indian  area 
are  eligible  sites  under  section  184. 

One  commentor  recommended  that 
the  term  "modest  in  size  and  design"  be 
defined  in  specific  terms. 

HUD  response:  In  order  to  determine 
"modest"  the  section  184  program  loan 
may  not  exceed  150%  of  the  FHA 
mortgage  limits,  as  adjusted  for  the  area. 
These  mortgage  limits  are  published  by 
the  Federal  Housing  Administration 
(FHA)  by  area  of  the  country  on  a 
periodic  basis.  Thus,  the  mortgage  limit 
in  Anchorage  may  differ  greatly  from 
the  mortgage  limit  in  Oklahoma  City. 

One  commentor  criticized  the  lack  of 
specificity  in  the  construction  standards 
at  §  955.107(2).  The  commentor 
recommended  that  structures  be 
required  to  conform  to  the  Uniform 
Building  Code  (UBC)  and  other  locally 
adopted  Tribal  building  ordinances. 

HUD  response:  The  section  184 
statute  provides  requirements  relating  to 


size;  heating,  plimibing,  and  electrical 
requirements;  and  energy  efficiency. 
However,  the  Department  emphasizes 
that  the  standards  represent  a  minimum 
level  of  requirements.  The  tribe, 
individual  owner,  or  IHA  may  design 
and  construct  a  property  that  meets  a 
higher  standard. 

Section  955.109  Eligible  Lenders 

In  addressing  this  section,  one 
commentor  stated  that  the  rule  should 
cross  reference  prohibitions  against 
housing  discrimination.  The  same 
commentor  then  stated  that  lenders 
should  not  be  able  to  withhold  loans 
where  the  fund  is  fully  obligated. 

HUD  response:  The  commentor 
appears  to  be  asking  HUD  to  prohibit 
lenders  from  refusing  to  make  loans  to 
eligible  borrowers  as  long  as  there  is 
section  184  gueu-antee  authority 
available.  Notwithstanding  any  housing 
discrimination  laws,  HUD  does  not  have 
the  authority  to  compel  lenders  to 
participate  in  this  program. 

Section  955.111    Eligible  Collateral 

One  commentor  suggested  that  the 
term  "leasehold"  be  deleted  from 
section  §955.1 11  (b)(3). 

HUD  response:  HUD  agrees,  and  has 
removed  the  term  "leasehold"  from 
section  §  955.111(b)(3)  of  the  final  rule. 

One  commentor  stated  that  there  is  no 
time  period  specified  for  when  the 
Notice  of  Default  (NOD)  is  filed  or  for 
when  it  ends,  or  when  the  60  day  period 
starts  for  the  eviction  action.  Another 
commentor  stated  that  tribal  eviction 
procedures  imder  §955.111(4)  should 
be  standardized  and/or  reviewed  by 
OGC  and  ONAP  for  approval  as  a 
precondition  for  participation  in  the 
section  164  program. 

HUD  response:  Tribes  are  required  to 
adopt  foreclosure,  eviction,  and  priority 
of  lien  procedures  to  be  eligible  for 
participation  in  the  section  184 
program.  HUD  does  not  approve  or 
review  the  text  of  each  procedure.  This 
function  is  left  to  Tribal  discretion.  The 
Department  will  simply  ensure  that 
such  procedures  do  exist.  In  order  to 
provide  maximum  flexibility  and  Tribal 
discretion  in  the  matter  of  establishing 
foreclosure  and  eviction  policies  HUD 
has  determined  to  only  recognize  the 
existence  of  such  procedures  and  not  a 
line  by  line  technical  review  of  each 
tribe's  pohcies. 

One  commentor  stated  that  the  60-day 
time  period  for  appealing  decisions 
under  §  955.111(b)(4)(ii)  shoul#be 
reduced  to  30  days. 

HUD  response:  HUD  agrees  with  the 
commentor  and  will  change  the  60-day 
time  period  for  appealing  decisions 
under  §955.11l(b)(4)(ii)  to  30  days. 


One  commentor  stated  that  Indian 
nation  public  policy  allows  for  a  wide 
range  of  collateral  arrangements. 

HUD  response:  The  rule  takes  this 
into  account  by  specifying  that 
collateral  may  include,  but  is  not 
limited  to,  the  categories  specified. 

One  commentor  objected  to  the 
priority  of  loan  obligation  provision, 
asserting  that  it  gives  HUD  oversight 
regarding  the  substantive  content  of 
Indian  nation  law. 

HUD  response:  This  is  a  critical  step 
to  ensure  the  financial  stability  of  tiiis 
new  loan  program  and  will  provide  the 
tribes  and  the  Department  with  the 
assurance  of  prompt  action  and 
protection  of  the  guaranteed  loan. 

One  commentor  objected  to  the 
requirement  that  tribes  must  certify  that 
they  have  in  place  and  will  enforce 
procedures  for  eviction.  The  commentor 
stated  that  it  is  not  required  by  the 
Statute. 

HUD  response:  The  Department  has 
attempted  to  provide  the  broadest 
interpretation  possible  in  all  instances; 
however,  in  a  totally  new  lending 
environment  it  is  necessary  to  have  in 
place  at  least  minimal  safeguards  to  the 
financial  integrity  of  the  loan  guarantee 
fund. 

One  commentor  objected  to  the 
enforcement  requirement  under 
§  955.11  l(b)(4)(i).  stating  that  it 
in&inges  on  Indian  nation  sovereignty. 

HUD  response:  Once  again  the 
Department  has  determined  that,  in  this 
entirely  new  lending  environment,  it  is 
critical  to  have  in  place  minimal 
'standards  that  vfill  ensure  the  financial 
integrity  of  the  loan  guarantee  fund. 

One  commentor  requested  further 
clarification  on  the  review  of  HUD 
decisions  to  cease  issuing  guarantees  to 
specific  tribes,  saying  that  it  is 
important  to  ensure  due  process  rights. 

HUD  response:  The  Department  has 
determined  that  due  process  rights  of 
appeal  Ifeve  been  developed  to  ensure 
maximwn  protection  to  both  the 
Department  and  the  tribes  with  several 
levels  Jt  appeal  available  and  a  final 
optioi^O  resubmit  the  appeal  based 
upon  new  evidence  following  the 
exhaustion  of  all  appeal  levels. 

Section  955. 113    Certificate  of 
Guarantee 

No  comments  received  concerning 
this  section. 

Section  955. 115    Guarantee  Fee 

One  commentor  requested 
clarification  on  what  happens  to  the  one 
percent  guarantee  fee. 

HUD  response:  Funds  received  as  a 
result  of  the  one  percent  guarantee  fee 
are  returned  to  the  loan  guarantee  fund 
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Section  955.  J 17    Liability  Under 
Guarantee 

No  comments  received  concerning 
this  section. 

Section  955.  J 1 9    Transfer  and 
Assumptions 

One  commentor  questioned  whether 
HUD  will  require  that  all  of  the  loans 
under  the  section  184  program  be 
assumable,  stating  that  many  lenders  are 
reluctant  to  underwrite  assumable 
loans. 

HUD  response:  There  is  no 
requirement  that  all  of  the  loans  under 
the  section  184  program  be  assumable. 

One  commentor  requested 
clarification  regarding  whether  sales 
and  assignments  to  financial  institutions 
will  be  subject  to  the  law  of  the  Indian 
nations  where  the  loans  are  made,  in 
addition  to  being  subject  to  agency 
supervision  imder  state  regulators. 

HUD  response:  Transactions  may  be 
subject  to  tribal  laws  in  addition  to 
agency  supervision  under  state 
regulations. 

Section  955.121    Disqualification  of 
Lenders  and  Civil  Money  Penalties 

No  comments  received  concerning 
this  section. 

Section  955.123    Payment  Under 
■Guarantee 

Three  commentors  recommended  that 
consideration  be  given  to  the  issue  of 
wheUier  the  loan  guarantee  program 
will  allow  nonjudicial  remedies  such  as 
deeds  of  trust  and  escrow  agents  to  be 
utilized  as  an  alternative  to  judicial 
foreclosxu^.  as  referred  to  under 
§955.123(a)(l)(i)  of  the  interim  rule. 

HUD  response:  Any  method  that 
promotes  collection  is  encouraged, 
because  the  statute  requires  the  holder 
of  the  guarantee  to  exhaust  all 
reasonable  possibilities  of  collection 
before  any  payment  under  a  guarantee  is 
made. 

Section  955.125    Expiration  of  Interim 
Rule 

No  comments  received  conqiming 
this  section. 

V.  Other  Matters 

Impact  on  Small  Entities 

The  De[>artment,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  requirements  of  this  interim  rule  are 
!,to  individual  borrowers,  Indian 
Hoiising[Apthorities,  Tribal 
governments  and  financial  institutions. 


Environmental  Beview 

A  Finding  of  No  Significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Fart  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  this 
order.  Specifically,  the  requirements  of 
this  rule  are  directed  to  individual 
borrowers  and  financial  institutions. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  has  potential 
for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  Indian  Loan  Guarantee 
Program  will  make  it  possible  for  Native 
American  families  to  build  or  acquire 
homes  on  their  Native  lands  where 
homeownership  opportunities  have 
been  very  limited  in  the  past. 
Accordingly,  since  the  impact  on  the 
family  is  beneficial,  no  further  review  is 
considered  necessary. 

List  of  Subjects  in  24  CFR  Part  955 

Indians,  Loan  programs — Indians, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  part  955  is 
revised  to  read  as  follows: 

PAFTT  955— LOAN  GUARANTEES  FOR 
INDIAN  HOUSING 

Sec. 

955.101  Applicability  and  scope. 

955.103  Definitions.  *, 

955.105  Eligible  loans. 

955.107  Eligible  collateral. 

955.109  Guarantee  fee. 

955.111  Safety  and  quality  standards. 
Authority:  42  U.S.C.  1715z-13a  and 
3535(d). 

§  955.101    Applicablltty  and  scope. 

Under  the  provisions  of  section  184  of 
the  Housing  and  Community 


Development  Act  of  1992  (12  U.S.C. 
1515z-13a),  the  Department  of  Housing 
and  Urban  Development  (the 
Department)  has  the  authority  to 
guarantee  loans  for  the  construction, 
acquisition,  or  rehabilitation  of  1-  to  4- 
family  homes  to  be  owned  by  Native 
Americans  on  restricted  Indian  lands. 
This  part  provides  requirements  that  are 
in  addition  to  those  in  section  184. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0200.) 

§956.103    Definitions. 

In  addition  to  the  definitions  that 
appear  in  Section  184  of  the  Housing 
and  Community  Development  Act  of 
1992,  the  following  definitions  are 
applicable  to  loan  guarantees  under 
Section  184 — 

Default  means  the  failure  by  a 
borrower  to  make  any  payment  or  to 
perform  any  other  obligation  under  the 
terms  of  a  loan,  and  such  failure 
continues  for  a  period  of  more  than  30 
days. 

Indian  means  any  person  recognized 
as  being  Indian  or  Alaska  Native  by  an 
Indian  tribe,  the  Federal  Government,  or 
any  State,  and  includes  the  term  "Native 
American". 

Mortgage  as  used  in  this  part,  means 
a  first  lien  as  is  commonly  given  to 
secure  advances  on.  or  the  unpaid 
purchase  price  of,  real  estate  under  the 
laws  of  the  jiuisdiction  where  the 
property  is  located  and  may  refer  both 
to  a  security  instrumenticreating  a  lien, 
whether  called  a  mortgage,  deed  of  trust, 
security  deed,  or  another  term  used  in 
a  particular  jiuisdiction,  as  well  as  the 
credit  instrument,  or  notei,  secured 
thereby. 

Principal  residence  means  the 
dwelling  where  the  mortgagor  maintains 
(or  will  maintain)  his  or  her  permanent 
place  of  abode,  and  typically  spends  (or 
will  spend)  the  majority  of  the  calendar 
year.  A  person  may  have  only  one 
principal  residence  at  any  one  time. 

Section  184  means  section  184 
(entitled,  "Loan  Guarantees  for  Indian 
Housing")  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1515z-13a). 

S  955.105    Eligible  loans. 

(a)  In  general.  Only  fixed  rate,  fixed 
term  loans  with  even  monthly  payments 
are  eligible  under  the  Section  184 
program. 

(b)  Eligible  borrowers.  A  loan 
guaranteed  imder  Section  184  may  be 
made  to  a  borrower  that  is: 

(1)  An  Indian  who  will  occupy  it  as 
a  principal  residence  and  who  is 
otherwise  qualified  under  Section  184; 
or 

(2)  An  Indian  Housing  Authority. 


(c)  Appraisal  of  labor  value.  The 
value  of  any  improvements  to  the 
property  made  through  the  skilled  or 
unskilled  labor  of  the  borrower,  which 
may  be  used  to  make  a  payment  on 
account  of  the  balance  of  the  purchase 
price,  must  be  appraised  in  accordance 
with  generally  acceptable  practices  and 
procedures. 

(d)  Construction  advances.  The 
Department  may  guarantee  loans  from 
which  advances  will  be  made  during 
construction.  The  Department  will 
provide  guarantees  for  advances  made 
by  the  mortgagee  during  construction  if 
all  of  the  following  conditions  are 
satisfied: 

(1)  The  mortgagor  and  the  mortgagee 
execute  a  building  loan  agreepnent, 
approved  by  HUD,  setting  forth  the 
terms  and  conditions  under  which 
advances  will  be  made; 

(2)  The  advances  are  made  only  as 
provided  in  the  commitment; 

(3)  The  principal  amount  of  the 
mortgage  is  held  by  the  mortgagee  in  an 
interest  bearing  account,  trust,  or  escrow 
for  the  benefit  of  the  mortgagor,  pending 
advancernent  to  the  mortgagor  or  to  his 
or  her  creditors  as  provided  in  the  loan 
agreement;  and 

(4)  The  mortgage  shall  bear  interest  on 
the  amount  advanced  to  the  mortgagor 
or  to  his  or  her  creditors  and  on  the 
amount  held  in  an  account  or  trust  for 
the  benefit  of  the  mortgagor. 

(e)  Environmental  compliance.  Prior 
to  the  guarantee  of  any  loan,  there  must 
be  compliance  with  the  environmental 
rules  as  stated  in  24  CFR  part  50. 

$955,107    Eligible  collateral. 

(a)  In  general.  A  loan  guaranteed 
under  Section  184  may  be  secured  by 
any  collateral  authorized  under  Federal, 
State,  or  tribal  law  and  determined  by 
the  lender  and  approved  by  the 
Department  to  be  sufficient  to  cover  the 

•  amount  of  the  loan,  and  may  include, 
but  is  not  limited  to,  the  following: 

(1)  The  property  and/or 
improvements  to  be  acquired, 
constructed,  or  rehabilitated,  to  the 
extent  that  an  interest  in  such  property 
is  not  subject  to  the  restrictions  of  trust 
lands  against  alienation; 

(2)  A  first  or  second  mortgage  on 
property  other  than  trust  land; 

(3)  Personal  property;  or 

(4)  Cash,  notes,  an  interest  in 
securities,  royalties,  annuities,  or  any 
other  property  that  is  transferable  and 
whose  present  value  may  be 
determined. 

(b)  Trust  land  as  collateral.  If  trust 
land  is  used  as  collatpral  for  the  loan, 
the  following  additional  provisions 
apply: 

(1)  Approved  Lease.  Any  land  lease 
for  a  unit  financed  under  Section  184 


must  be  on  a  form  approved  by  both 
HUD  and  the  Bureau  of  Indian  Affairs, 
U.S.  Department  of  Interior. 

(2)  Assumption  or  sale  of  leasehold.  If 
a  leasehold  is  used  as  security  for  the 
loan,  the  loan  form  must  contain  a 
provision  requiring  tribal  consent  before 
any  assumption  of  an  existing  lease. 
except  where  title  to  the  leasehold 
interest  is  obtained  by  the  Department 
through  foreclosure  of  the  guaranteed 
mortgage.  A  mortgagee  other  than  the 
Department  must  obtain  tribal  consent 
before  obtaining  title  through  a 
foreclosure  sale.  Tribal  consent  must  be 
obtained  on  any  subsequent  transfer 
fi-om  the  purchaser,  including  the 
Department,  at  foreclosure  sale.  The 
lease  may  not  be  terminated  by  the 
lessor  without  HUD's  approval  while 
the  mortgage  is  guaranteed  or  held  by 
the  Department. 

(3)  Priority  of  loan  obligation.  Any 
tribal  government  whose  courts  have 
jurisdiction  to  hear  foreclosures  must 
enact  a  law  providing  for  the 
satisfaction  of  a  loan  guaranteed  or  held 
by  the  Department  before  other 
obligations  (other  than  tribal  leasehold 
taxes  against  the  property  assessed  after 
the  property  is  mortgaged)  are  satisfied. 

(4)  Eviction  procedures.  Before  HUD 
will  guarantee  a  loan  secured  by  trust 
land,  the  tribe  having  jurisdiction  over 
such  property  must  notify  the 
Department  that  it  has  adopted  and  will 
enforce  procedures  for  eviction  of 
defaulted  mortgagors  where  the 
guaranteed  loan  has  been  foreclosed. 

(i)  Enforcement.  If  the  Department 
determines  that  the  tribe  has  failed  to 
enforce  adequately  its  eviction 
procedures,  HUD  will  cease  issuing 
guarantees  for  loans  for  tribal  members 
except  pursuant  to  existing 
commitments.  Adequate  enforcement  is 
demonstrated  where  prior  evictions 
have  been  completed  within  60  days 
after  the  date  of  the  notice  by  HUD  that 
foreclosure  was  completed. 

(ii)  Review.  If  the  Department  ceases 
issuing  guarantees  in  accordance  with 
the  first  sentence  of  paragraph  (c)(1)  of 
this  section,  HUD  shall  notify  the  tribe 
of  the  reasons  for  such  action  and  that 
the  tribe  may,  within  30  days  after 
notification  of  HUD's  action,  file  a 
written  appeal  with  the  Field  Office  of 
Native  American  Programs  (FONAP) 
Administrator.  Within  30  days  after 
notification  of  an  adverse  decision  of 
the  appeal  by  the  FONAP 
Administrator,  the  tribe  may  file  a 
written  request  for  review  with  the 
Deputy  Assistant  Secretary,  Office  of 
Native  American  Programs  (ONAP). 
Upon  notification  of  an  adverse  decision 
by  the  Deputy  Assistant  Secretary,  the 
tribe  has  30  additional  days  to  file  an 


appeal  with  the  Assbtant  Secretary  for 
Public  and  Indian  Housing.  The 
determination  of  the  Assistant  Secretary 
shall  be  final,  but  the  tribe  may  resubmit 
the  issue  to  the  Assistant  Secretary  for 
review  at  any  subsequent  time  if  new 
evidence  or  changed  circumstances 
warrant  reconsideration.  (Any  other 
administrative  actions  determined  to  be 
necessary  to  debar  a  tribe  from 
participating  in  this  program  will  be 
subject  to  the  formal  debarment 
procedures  contained  in  24  CFR  part 
24.) 

§  955. 1 09    Guarantee  fee. 

The  lender  shall  pay  to  the 
Department,  at  the  time  of  issuance  of 
the  guarantee,  a  (ee  for  the  guarantee  of 
loans  under  Section  184.  in  an  amount 
equal  to  1  percent  of  the  principal 
obligation  of  the  loan.  This  amount  is 
payable  by  the  borrower  at  closing. 

§  955.1 1 1    Safety  and  quality  standards. 

Loans  guaranteed  under  Section  184 
shall  be  made  only  on  dwelling  units 
which  meet  safety  and  quality  standards 
set  forth  herein.  Each  unit  must: 

(a)  Be  decent,  safe,  sanitary,  and 
modest  in  size  and  design; 

(b)  Conform  with  applicable  general 
construction  standards  for  the  region; 

(c)  Contain  a  heating  system  that: 

(1)  Has  the  capacity  to  maintain  a 
minimum  temperature  in  the  dwelling 
of  65  degrees  Fahrenheit  during  the 
coldest  weather  in  the  area; 

(2)  Is  safe  to  operate  and  maintain; 

(3)  Delivers  a  uniform  distribution  of 
heat;  and 

(4)  Conforms  to  any  applicable  tribal 
heating  code  or.  if  there  is  no  applicabie 
tribal  code,  an  appropriate  county. 
State,  or  National  code; 

(d)  Contain  a  plumbing  system  that: 

(1)  Uses  a  properly  installed  system  of 
piping: 

(2)  Includes  a  kitchen  sink  and  a 
partitional  bathroom  with  lavatory, 
toilet,  and  bath  or  shower:  and 

(3)  Uses  water  supply,  plumbing  and 
sewage  disposal  systems  that  conform  to 
any  applicable  tribal  code  or.  if  there  is 
no  applicable  tribal  code,  the  minimum 
standards  established  by  the  applicable 
county  or  State; 

(e)  Contain  an  electrical  system  using 
wiring  and  equipment  properly 
installed  to  safely  supply  electrical 
energy  for  adequate  lighting  and  for 
operation  of  appliances  that  conforms  to 
any  applicable  tribal  code  or,  if  there  is 
no  applicable  tribal  code,  an  appropriate 
county.  State,  or  National  code; 

(0  Be  not  less  than: 
(1)  570  square  feet  in  size,  if  designed 
for  a  family  of  not  more  than  4  persons: 
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(2)  850  square  feet  in  size,  if  designed 
for  a  family  of  not  less  than  5  and  more 
than  7  persons;  and 

(3)  1020  square  feet  in  size,  if 
designed  for  a  family  of  not  less  than  8 
persons;  or 

(4)  The  size  provided  under  the 
appUcable  locally  adopted  standards  for 
size  of  dwelling  units;  except  that  the 
Department,  upon  the  request  of  a  tribe 
or  Indian  housing  authority,  may  waive 
the  size  requirements  under  this 
paragraph;  and 

(g)  Conform  writh  the  energy 
peifuiuianoe  requirements  for  new 
oonstnicdon  established  by  the 
Department  mider  section  526(a)  of  the 
National  Housing  Act  (12  U.S.C.  I735f- 

4). 
DMed:  February  26. 1996.  < 

kOckariB-laais. 

GeneraJ  Deputy  Astittant  Secretary  for  Public 
and  Indian  Housing: 

(NeiR  The  fbUowing  appendix  will  not  be 
codified  in  the  Code  of  Federal  Regulations.) 

Appendia— QuMe  to  Loen  Quarantees 
for  Indtan  Housing 

Section  1.  Purpose,  applicability  and  scope. 

Section  2.  Definitions. 

Section  3.  Eligible  loons.  | 

Section  4.  Eligible  housing. 

Section  5.  Eligible  lenders. 

Section  6.  Eligible  collateral. 

Section  7.  Certificate  of  Guarantee. 

Section  8.  Guarantee  fee. 

Section  9.  Liability  under  guarantee. 

Section  10.  Transfer  and  assumptions. 

Section  11.  Disqualification  of  lenders  and 

civil  money  penalties. 
Section  12.  Payment  under  guarantee. 

Section  l.  Purpose,  Applicability  and  Scope 

The  purpose  of  this  guide  is  to  present,  in 
•  single  document,  the  statutory  and 
regulatory  requirements  that  apply  to  the 
Loan  Guarantees  for  Indian  Housing  Program 
iinder  section  184  of  the  Housing  and 
Community  Development  Act  of  1992  (P.L. 
102-550,  approved  October  28, 1992). 
Although  it  presents  the  regulatory  and 
statutory  requirements  in  a  combined  format, 
this  guide  is  a  secondary  source  for  these 
requirements.  The  Code  of  Federal 
Regulations  (CFR),  at  24  CFR,  is  the  primary, 
governing  source  for  regulatory  requirements, 
and  section  184  of  the  Housing  and 
Community  Development  Act  of  1992  is  the 
.  primary,  governing  sounx  for  statutory 
requirements. 

Under  the  provisions  of  Section  184,  the 
Department  of  Housing  and  Urban 
Development  (the  Department)  has  the 
authority  to  guarantee  loans  for  the 
construction,  acquisition,  or  rehabilitation  of 
1-  to  4-iami\y  homes  to  be  owned  by  Native 
Americans  on  restricted  Indian  lands.  This 
guide  describes  the  eligibility  of  borrowers, 
lendeis  and  property,  as  well  as  the  benefits 
of  the  Indian  Loan  Guarantee  Program. 


Section  2.  Definitions 

Default  means  the  failure  by  a  borrower  to 
make  any  payment  or  to  perform  any  other 
obligation  under  the  terms  of  a  loan,  and 
such  bilure  continues  for  a  period  of  more 
than  30  days. 

Department  means  the  U.  S.  Department  of 
Housing  and  Urban  Development  (HUD). 

Guarantee  Fund  means  the  Indian  Housing 
Loen  Guarantee  Fund  established  ujider 
section  184(i)  of  the  Housing  and  Commimity 
Development  Act  of  1992. 

Indian  means  any  person  recognized  as 
being  Indian  or  Alaska  Native  by  an  Indian 
tribe,  the  Federal  Government,  or  any  State, 
and  includes  the  term  "Native  American". 
Indian  area  means  the  area  within  which 
an  Indian  housing  authority  is  authorized  to 
provide  housing. 

Indian  Housing  Authority  (IHA)  means  any  ' 
entity  that  is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Indians  and  that  is 
established  either  (1)  by  exercise  of  the 
power  of  self-government  of  an  Indian  tribe 
independent  of  State  law;  or  (2)  by  operation 
of  State  law  providing  specifically  for 
housing  authorities  for  Indians,  including 
regional  housing  authorities  in  the  State  of 
Alaska. 

Mortgage  as  used  in  this  {lart,  means  a  first 
lien  as  is  commonly  given  to  secure  advances 
on,  or  the  unpaid  purchase  price  of,  real 
estate  under  the  laws  of  the  jurisdiction 
where  the  property  is  located  and  may  refer 
both  to  a  security  instrument  creating  a  lien, 
whether  called  a  mortgage,  deed  of  trust, 
'  security  deed,  or  another  term  used  in  a 
particular  jiuisdiction,  as  well  as  the  credit 
instrument,  or  note,  secured  thereby. 

Principal  residence  means  the  dwelling 
where  the  mortgagor  maintains  (or  will 
maintain)  his  or  her  permanent  place  of 
abods.  and  typically  spends  (or  will  spend) 
the  majority  of  the  calendar  year.  A  person 
may  have  only  one  principal  residence  at  any 
one  time. 

Secretary  means  the  Secretary  of  Housing 
and  Urban  Development. 

Section  J 84  means  section  184  (entitled, 
"Loan  Guarantees  for  Indian  Housing")  of  the 
Housing  and  Community  Development  Act  of 
1992  (Pub.  L.  102-550,  approved  October  28, 
1992). 

Standard  bousing  means  a  dwelling  unit  or 
housing  that  complies  with  the  requirements 
established  in  this  part. 

Tribe  means  any  tribe,  band,  pueblo, 
group,  community,  or  nation  of  Indians  or 
Alaska  Natives. 

Trust  land  means  land,  title  to  which  is 
held  by  the  United  States  for  the  benefit  of 
an  Indian  or  Indian  tribe;  or,  land,  title  to 
which  is  held  by  an  Indian  tribe,  subject  to 
a  restriction  against  alienation  imposed  by 
the  United  States. 

Section  3.  Eligible  Loans 

(a)  In  general.  Only  fixed  rate,  fixed  term 
loans  with  even  monthly  payments  are 
eligible  under  the  Section  184  program. 

(b)  Eligible  borrowers.  A  loan  guaranteed 
under  Section  184  may  be  made  to  a 
borrower  that  is: 

(1)  An  Indian  who  will  occupy  it  as  a 
principal  residence  and  who  is  otherwise 
qualified  under  this  part;  or 


(2)  An  Indian  Housing  Authority 

(c)  Tenns  of  loan.  The  loan  shall: 

(1)  Be  made  for  a  term  not  exceeding  30 
yean; 

(2)  Bear  interest  (exclusive  of  the  guarantee 
fee  and  service  charges,  if  any)  at  a  fixed  rate 
agreed  upon  by  the  borrower  and  the  lender 
and  determined  by  the  Department  to  be 
reasonable,  which  may  not  exceed  the  rate 
generally  charged  in  the  area  (as  determined 
by  the  Department)  for  home  mortgage  loans 
not  guaranteed  or  insured  b^any  agency  or 
instrumentality  of  the  Federal  Government 

(d)  Maximum  mortgage  amounts. 

(1)  A  principal  obligation  may  not  exceed: 
(i)  An  amount  equal  to  the  siun  of: 

(A)  97  percent  of  the  first  $25,000  of  the 
appraised  value  of  the  property,  as  of  the  date 
the  loan  is  accepted  for  guarantee,  and 

(B)  95  percent  of  such  value  in  excess  of 
S25,000;  and 

(ii)  Amounts  approved  otherwise  by  the 
Department 

(2)  The  balance  of  the  purchase  price  must 
involve  a  payment  on  account  of  the  property 
that  may  be: 

(i)  In  cash  or  other  property  of  equivalent 
value  acceptable  to  the  lender  and  the 
Department,  or 

(ii)  The  value  of  any  improvements  to  the 
property  made  through  the  skilled  or 
unskilled  labor  of  the  borrower,  appraised  in 
accordance  with  generally  acceptable 
practices  and  procedures. 

(e)  Construction  advances:  The  Department 
may  guarantee'  loans  from  which  advances 
will  be  made  during  construction.  The 
Department  will  provide  guarantees  for 
advances  made  by  the  mortgagee  during 
construction  if  all  of  the  following  conditions 
are  satisfied: 

(1)  The  mortgagor  and  the  mortgagee 
execute  a  building  loan  agreement,  approved 
by  HUD,  setting  forth  the  terms  and 
conditions  under  which  advances  will  be 
made; 

(2)  The  advances  are  made  only  as 
provided  in  the  commitment; 

(3)  The  principal  amount  of  the  mortgage 
is  held  by  the  mortgagee  in  an  interest 
bearing  account,  trust,  or  escrow  for  the 
benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor  or  to  his  or  her 
creditora  as  provided  in  the  loan  agreement; 
and 

(4)  The  mortgage  shall  bear  interest  on  the 
amount  advanced  to  the  mortgagor  or  to  his 
or  her  creditors  and  on  the  amount  held  in 
an  account  or  trust  for  the  benefit  of  the 
mortgagor. 

(f)  Environmental  compliance.  Prior  to  the 
guarantee  of  any  loan,  there  must  be 
compliance  with  the  environmental  rules  as 
stated  in  24  CFR  part  50. 

Section  4.  Eligible  Housing 

(a)  In  general.  A  loan  guaranteed  under 
Section  184  may  be  used  for  the  construction, 
acquisition,  or  rehabilitation  of  a  1-  to  4- 
bmily  dwelling  unit  located  on  trust  land  or 
land  located  in  an  Indian  area. 

(b)  Safety  and  quality  standards.  Loans 
guaranteed  under  Section  184  shall  be  made 
only  on  dwelling  units  which  meet  safety 
and  quality  standards  set  forth  herein.  EaCh 
unit  must: 


(1)  Be  decent,  safe,  sanitary,  and  modest  in 
size  and  design; 

(2)  Conform  with  applicable  general 
construction  standards  for  the  region; 

(3)  Contain  a  heating  system  that:  ' 
(i)  Has  the  capacity  to  maintain  a  minimum 

temperature  in  the  dwelling  of  65  degrees 

Fahrenheit  during  the  coldest  weather  in  the 

area; 
(ii)  Is  safe  to  operate  and  maintain: 
(iii)  Delivers  a  uniform  distribution  of  heat; 

and 
(iv)  Conforms  to  any  applicable  tribal 

heating  code  or,  if  there  is  no  applicable 

tribal  code,  an  appropriate  county.  State,  or 

National  code: 

(4)  Contain  a  plumbing  system  that: 
(i)  Uses  a  properly  installed  system  of 

piping; 

(ii)  Includes  a  kitchen  sink  and  a 
partitional  bathroom  with  lavatory,  toilet, 
and  bath  or  shower;  and 

(iii)  Uses  water  supply,  plumbing  and 
sewage  disposal  systems  that  conform  to  any 
applicable  tribal  code  or,  if  there  is  no 
applicable  tribal  code,  the  minimum 
standards  established  by  the  applicable 
county  or  State; 

(5)  Contain  an  electrical  system  using 
wiring  and  equipment  properly  installed  to 
safely  supply  electrical  energy  for  adequate 
lighting  and  for  operation  of  appliances  that 
conforms  to  any  applicable  tribal  code  or,  if 
there  is  no  applicable  tribal  code,  an 
appropriate  county.  State,  or  National  code; 

(6)  Be  not  less  than: 

(i)  570  square  feet  in  size,  if  designed  for 
a  family  of  not  more  than  4  persons; 

(ii)  850  square  feet  in  size,  if  designed  for 
a  family  of  not  less  than  5  and  more  than  7 
persons;  and 

(iii)  1020  square  feet  in  size,  if  designed  for 
a  family  of  not  less  than  8  persons,  or 

(iv)  The  size  provided  under  the  applicable 
locally  adopted  standards  for  size  of  dwelling 
units;  except  that  the  Department,  upon  the 
request  of  a  tribe  or  Indian  housing  authority, 
may  waive  the  size  requirements  under  this 
paragraph;  and 

(7)  Conform  with  the  energy  performance 
requirements  for  new  construction 
established  by  the  Department  under  section 
526(a)  of  the  National  Housing  Act. 

Section  5.  Eligible  Lenders 

The  loan  shall  be  made  only  by  a  lender 
approved  by  and  meeting  qualifications 
established  in  this  part,  except  that  loans 
otherwise  insured  or  guaranteed  by  any 
agency  of  the  Federal  Government,  or  made 
by  an  organization  of  Indians  from  amounts 
borrowed  fi^m  the  United  States  shall  not  be 
eligible  for  guarantee  under  this  part.  The 
following  lenders  are  deemed  to  be  approved 
under  this  part: 

(a)  Any  mortgagee  approved  by  the 
Department  of  Housing  and  Urban 
Development  for  participation  in  the  single 
femily  mortgage  insurance  program  under 
title  II  of  the  National  Housing  Act. 

(b)  Any  lender  whose  housing  loans  under 
chapter  37  of  title  38,  United  States  Code  are 
automatically  guaranteed  pursuant  to  section 
1802(d)  of  such  title. 

(c)  Any  lender  approved  by  the  Department 
of  Agriculture  to  make  guaranteed  loans  for 


single  family  housing  under  the  Housing  Act 
of  1949. 

(d)  Any  other  lender  that  is  supervised, 
approved,  regulated,  or  insured  by  any 
agency  of  the  Federal  Government. 

Section  6.  Eligible  Collateral 

(a)  In  general.  A  loan  guaranteed  under 
Section  184  may  be  secured  by  any  collateral 
authorized  under  Federal,  State,  or  tribal  law 
and  determined  by  the  lender  and  approved 
by  the  Department  to  be  sufficient  to  cover 
the  amount  of  the  loan,  and  may  include,  but 
is  not  limited  to,  the  following: 

(1)  The  property  and/or  improvements  to 
be  acquired,  constructed,  or  rehabilitated,  to 
the  extent  that  an  interest  in  such  property 

is  not  subject  to  the  restrictions  of  trust  lands 
against  alienation; 

(2)  A  first  or  second  mortgage  on  property 
other  than  trust  land; 

(3)  Personal  property;  or 

(4)  Cash,  notes,  an  interest  in  securities, 
royalties,  annuities,  or  any  other  property 
that  is  transferable  and  whose  present  value 
may  be  determined. 

(b)  Trust  land  as  collateral.  If  trust  land  is 
used  as  collateral  for  the  loan,  the  following 
additional  provisions  appl^: 

(1)  Approved  Lease.  Any  land  lease  for  a 
unit  financed  under  Section  184  must  be  on 
a  form  approved  by  both  HUD  and  the 
Bureau  of  Indian  Affairs,  U.S.  Department  of 
Interior. 

(2)  Assumption  or  sale  of  leasehold.  If  a 
leasehold  is  used  as  security  for  the  loan,  the 
loan  form  must  contain  a  provision  requiring 
tribal  consent  befbre  any  assumption  of  an 
existing  lease,  except  where  title  to  the 
leasehold  interest  is  obtained  by  the 
Department  through  foreclosure  of  the 
guaranteed  mortgage.  A  mortgagee  other  than 
the  Department  must  obtain  tribal  consent 
before  obtaining  title  through  a  foreclosure 
sale.  Tribal  consent  must  be  obtained  on  any 
subsequent  transfer  from  the  purchaser, 
including  the  Department,  at  foreclosure  sale. 
The  lease  may  not  be  terminated  by  the  lessor 
without  HUD's  approval  while  the  mortgage 
is  guaranteed  or  held  by  the  Department. 

(3)  Eviction  procedures.  Before  HUD  will 
guarantee  a  loan  secured  by  trust  land,  the 
tribe  having  jurisdiction  over  such  property 
must  notify  the  Department  that  it  has 
adopted  and  will  enforce  procedures  for 
eviction  of  defaulted  mortgagors  where  the 
guaranteed  loan  has  been  foreclosed. 

(i)  Enforcement.  If  the  Department 
determines  that  the  tribe  has  failed  to  enforce 
adequately  its  eviction  procedures,  HUD  will 
cease  issuing  guarantees  for  loans  for  tribal 
members  except  pursuant  to  existing 
commitments.  Adequate  enforcement  is 
demonstrated  where  prior  evictions  have 
been  completed  within  60  days  after  the  date 
of  the  notice  by  HUD  that  foreclosure  was 
completed. 

(ii)  Review.  If  the  Department  ceases 
issuing  guarantees  in  accordance  with  the 
first  sentence  of  paragraph  (c)(1)  of  this 
section,  HUD  shall  notify  the  tribe  of  the 
reasons  for  such  action  and  that  the  tribe 
may,  within  30  days  after  notification  of 
HUD's  action,  file  a  written  appeal  with  the 
Field  Office  of  Native  American  Programs 
(FONAP)  Administrator.  Within  30  days  after 
notification  of  an  adverse  decision  of  the 


appeal  by  the  FONAP  Administrator,  the 
tribe  may  file  a  written  request  for  review 
with  the  Deputy  Assistant  Secretary.  Office  of 
Native  American  Programs  (ONAPJ.  Upon 
notification  of  an  adverse  decision  by  the 
Deputy  A.ssistant  Secretary,  the  tribe  has  30 
additional  days  to  file  an  appeal  with  the 
Assistant  Secretary  for  Public  and  Indian 
Housing.  The  determination  of  the  Assistant 
Secretary  shall  be  final,  but  the  tribe  may 
resubmit  the  issue  to  the  Assistant  Secretary 
for  review  at  any  subsequent  time  if  new 
evidence  or  changed  circumstances  warrant 
reconsideration.  (Any  other  administrative 
actions  determined  to  be  necessary  to  debar 
a  tribe  from  participating  in  this  program  will 
be  subject  to  the  formal  debarment 
procedures  contained  in  24  Cprf  part  24). 
Section  7.  Certificate  of  Guarantee 

(a)  Extent  of  guarantee.  A  certificate  issued 
in  accordance  with  Section  184  guarantees 
100  fjercent  of  the  unpaid  principal  and 
interest  of  the  underlying  loan. 

(b)  Approval  process.  Before  the 
Department  approves  any  loan  for  guarantee 
under  this  part,  the  lender  shall  submit  the 
application  or  the  loan  to  the  Department  for 
examination.  If  the  Department  approves  the 
loan  for  guarantee,  the  Department  will  issue 
a  certificate  under  Section  184  as  evidence  of 
the  guarantee. 

(c)  Standard  for  approval.  The  Department 
may  approve  a  loan  for  guarantee  under 
Section  184  and  issue  a  certificate  only  if  the 
Department  determines  there  is  a  reasonable    . 
prospect  of  repayment  of  the  loan. 

(d)  Effect.  A  certificate  of  guarantee  issued 
under  Section  184  by  the  Department  shall  be 
conclusive  evidence  of  the  eligibility  of  the 
loan  for  guarantee  under  the  provisions  of 
Section  184  and  the  amount  of  such 
guarantee  Such  evidence  shall  he 
incontestable  in  the  hands  of  the  bearer  and 
the  full  faith  and  credit  of  the  United  States 

is  pledged  to  the  payment  of  all  amounts 
agreed  tn  be  paid  by  the  Department  as 
security  for  such  obligation's. 

(e)  Fraud  and  misrepresentation  Nothing 
in  Section  184  may  preclude  the  Department 
from  establishing: 

(1)  Defenses  against  thf  original  lender 
based  on  fraud  or  mati  li  il  misrepresentation; 
and 

(2)  Establishing  partial  ai-fftises.  based 
upon  regulations  in  effect  nu  ihe  date  of 
issuance  or  disbursement  (whirhcver  is 
earlier),  to  the  amount  payable  on  the 
guarantee. 

Section  8.  Guarantee  Fee 

The  lender  shall  pay  to  the  Department,  at 
the  time  of  issuance  of  the  guarantee,  a  fee     •' 
for  the  guarantee  of  loans  under  Section  184, 
in  an  amount  equal  to  1  percent  of  the 
principal  obligation  of  the  loan.  This  amount 
is  payable  by  the  borrower  at  closing. 

Section  9.  Liability  I 'nder  Guaranlee 

The  liability  under  a  guarantee  provided  in 
accordance  with  Section  184  shall  decrease 
or  increase  on  a  pro  rata  basis  according  to 
any  decrease  or  increase  in  the  amount  of  the 
unpaid  obligation  under  the  provisiorfs  of  the 
loan  agreement. 
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Section  10.  Transfer  and  Assvunptions 

Notwithstanding  any  other  provision  of 
law,  any  loan  guaranteed  under  this  part, 
including  the  security  given  for  the  loan,  may 
be  sold  or  assigned  by  the  lender  to  any 
financial  institution  subject  to  examination 
and  supervision  by  an  agency  of  the  Federal 
Government  or  of  any  State  or  the  District  of 
Columbia. 

Section  11.  Disqualification  of  Lenders  and 
Qvil  Money  Penalties 

(a)  General.  If  the  Department  determines 
that  a  lender  at  holder  of  a  guarantee 
certificate  under  Section  184  has  failed  to 
m^tptain  adequate  accounting  records,  to 
adequately  service  loans  guaranteed  under 
Section  184,  to  exercise  proper  credit  or 
underwriting  judgement,  or  has  engaged  in 
practicea  otherwise  detrimental  to  the 
interest  of  a  borrower  or  the  United  States, 
the  Department  may: 

(1)  Refuse,  either  temporarily  or 
pannanently,  to  guarantee  any  further  loans 
made  by  such  lender  or  holder, 

(2)  Bar  such  lender  or  holder  from 
acquiring  additional  loans  guaranteed  under 
Section  184;  and 

(3)  Require  that  such  lender  or  bolder 
assume  not  less  than  10  percent  of  any  loss 
on  lUithar  loans  made  or  held  by  the  lender 
or  holder  that  are  guaranteed  under  Section 
184. 

(b)  Qvil  money  penalties  for  intentional 
violations.  If  the  Department  determines  that 
any  lender  or  holder  of  a  guarantee  certificate 
unider  Section  184  has  intentionally  failed  to 
iwiiinHiin  adequate  arroiinting  records,  to 
adequately  service  loans  guaranteed  under 
Section  184,  or  to  exercise  proper  credit  or 
underwriting  judgement,  the  Department 
may  impose  a  civil  money  penalty  on  such 
lender  or  holder  in  the  manner  and  amount 
provided  under  section  536  of  the  National 
Housing  Act  with  respect  to  mortgagees  and 
lender*  under  nirh  Act 


(c)  Payment  of  loans  made  in  good  faith. 
Notwithstanding  paragraphs  (a)  and  (b),  the 
Department  may  not  refuse  to  pay  pursuant 
to  a  valid  guarantee  on  loans  of  a  lender  or 
holder  barred  under  Section  184,  if  the  loans 
were  previously  made  in  good  faith. 
Section  12.  Payment  Under  Guarantee 

(a)  Lender  options. 

(1)  General.  In  the  event  of  default  by  the 
borrower  on  a  loan  guaranteed  under  this 
part,  the  holder  of  the  guarantee  certificate 
shall  provide  written  notice  of  the  default  to 
the  Department.  Upon  providing  this  notice, 
the  holder  of  the  guarantee  certificate  will  be 
entitled  to  payment  under  the  guarantee 
(subject  to  the  provisions  of  this  part)  and 
may  proceed  to  obtain  payment  in  one  of  the 
following  manners: 

(i)  Foreclosure.  The  holder  of  the  certificate 
may  initiate  foreclosure  proceedings  in  a 
court  of  competent  jurisdiction  (after 
providing  written  notice  of  such  action  to  the 
Department)  and  upon  a  final  order  by  the 
court  authorizing  foreclosure  and  submission 
to  the  Department  of  a  claim  for  payment 
under  the  guarantee,  the  Department  will  pay 
to  the  holder  of  the  certificate  the  pro  rata 
portion  of  the  amount  guaranteed  (as 
determined  in  accordance  with  Section  9  of 
this  guide)  plus  reasonable  fees  and  expenses 
as  approved  by  the  Department.  The 
Department  will  be  subrogated  to  the  rights 
of  the  holder  of  the  guarantee  and  the  holder 
shall  assign  the  obligation  and  security  to  the 
Department. 

(ii)  No  foreclosure.  Without  seeking  a 
judicial  foreclosure  (or  in  any  case  in  which 
a  foreclosure  proceeding  initiated  under 
paragraph  (i)  of  this  section  continues  for  a 
period  in  excess  of  1  year),  the  holder  of  the 
guarantee  may  submit  to  the  Department  a 
claim  for  payment  under  the  guarantee  and 
the  Department  will  only  pay  to  such  holder 
for  a  loss  on  any  single  loan  an  amount  equal 
to  90  percent  of  the  pro  rata  portion  of  the 
amount  guaranteed  (as  determined  in 
accordance  with  Section  9  of  this  guide).  The 


Department  will  be  subrogated  to  the  rights 
of  the  holder  of  the  guarantee  and  the  holder 
shall  assign  the  obligation  and  security  to  the 
Department. 

(2)  Requirements.  Before  any  payment 
imder  a  guarantee  is  made  under  paragraph 
(1)  of  this  section,  the  holder  of  the  guarantee 
shall  exhaust  ail  reasonable  possibilities  of 
collection.  Upon  payment,  in  whole  or  in 
pari,  to  the  holder,  the  note  of  judgement 
evidencing  the  debt  shall  be  assigned  to  the 
United  States  and  the  holder  shall  have  no 
further  claim  against  the  borrower  or  the 
United  States. 

(b)  Assignment  by  the  Department. 
Notwithstanding  paragraph  (a)  of  this 
section,  upon  receiving  notice  of  default  on 

a  loan  guaranteed  under  Section  184  from  the 
holder  of  the  guarantee,  the  Department  may 
accept  assignment  of  the  loan  if  the 
Department  determines  that  the  assignment 
is  in  the  best  interests  of  the  United  States. 
Upon  assignment  the  Department  will  pay  to 
the  holder  of  the  guarantee  the  pro  rata 
portion  of  the  amount  guaranteed  (as 
determined  in  accordance  with  Section  9  of 
this  guide).  The  E)epartment  will  be 
subrogated  to  the  rights  of  the  holder  of  the 
guarantee  and  the  holder  shall  assign  the 
obligation  and  security  to  the  Department 

(c)  Limitations  on  liquidation.  In  the  event 
of  default  by  the  borrower  on  a  loan 
guaranteed  imder  Section  184  involving  a 
security  interest  in  tribal  allotted  or  trust 
land,  the  Department  will  only  pursue 
liquidation  afier  o%ring  to  transfer  the 
account  to  an  eligible  tribal  member,  the 
tribe,  or  the  Indian  housing  authority  serving 
the  tribe  or  tribes.  If  (he  Department 
subsequentiy  proceeds  to  liquidate  the 
accoimt,  the  Department  will  not  sell, 
transflBr,  otherwise  dispose  of  or  alienate  the 
property  except  to  one  of  the  entities 
described  in  the  preceding  sentence. 

[PR  Doc.  96-5050  Filed  3-5-96;  8:45  am) 
BHajNQ  COM  421»«-P 


Wednesday 
March  6,  1996 


Part  VII 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

international  Harmonisation  Conference; 
Draft  Guideline  Availability:  Stability 
Testing  for  New  Dosage  Forms;  Notice 


9060 


Fedend  Register  /  Vol.  61.  No.  45  /  Wednesday.  March  6,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  45  /  Wednesday,  March  6,  1996  /  Notices 


9061 


996 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DOGtotNa96O-«02q 

intsmational  Conf aranco  on 
Hannonlsfltton;  Draft  Quidailne  on 
StabiNty  Tasting  for  Naw  Doaaga 
Foima;  AvailabHity 

AQBiCY:  Food  and  Drug  Administration, 
HHS.  I 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Stability 
Testing  for  New  Do^ge  Forms."  The 
draft  guideline  was  prepared  under  the 
auspices  of  the  hitemational  Conference 
on  Hannonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  addresses  the 
generation  of  stability  information  for 
new  dosage  forms  for  submission  to 
FDA  by  the  owner  of  the  original 
application.  The  draft  guideline  is  an 
annex  to  the  ICH  guideline  entitled 
"Stability  Testing  of  New  Drug 
Substances  and  Products." 
f  DATES:  Written  comments  by  June  4, 
1996. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Cirug  Administration.  12420 
Parldawn  Dr..  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Division  of 
Communications  Management  (HFD- 
210),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-594-1012. 
An  electronic  version  of  this  guideline 
is  also  available  via  Internet  by 
connecting  to  the  CDER  file  transfer 
protocol  (FTP)  server 
(CDVS2.CDER.FDA.GOV). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Guiragos  K. 
Poochikian,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
570),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827- 
1050. 
Regarding  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 


promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
firom  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
firom  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centera 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  November  29, 
1995,  the  ICH  Steering  Committee 
agreed  that  a  draft  guideline  entitled 
"Stability  Testing  for  New  Dosage 
Forms"  should  be  made  available  for 
public  comment.  The  draft  guideline  is 
the  product  of  the  Quality  Exjiert 
Working  Group  of  the  ICH.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Quality  Expert  Workirxg 
Group.  Ultimately,  FDA  intends  to 
adopt  the  ICH  Steering  Committee's 
guideline. 

In  the  Federal  Register  of  September 
22,  1994  (59  FR  48754),  FDA  pubHshed 
a  guideline  entitled  "Stability  Testing  of 
New  Drug  Substances  and  Products." 
The  guideline  addresses  the  generation 
of  stability  information  for  submission 
to  FDA  in  new  drug  applications  for 
new  molecular  entities  and  associated 
drug  products.  For  biotechnological/ 
biological  products,  see  "QuaHty  of 
Biotechnological/Biological  Products: 


Stability  Testing  of  Biotechnological/ 
Biological  Products"  (60  FR  43501. 
Augiist  21, 1995). 

This  draft  guideline  is  an  annex  to 
that  guideline  and  addresses  the 
generation  of  stability  information  for 
new  dosage  forms  for  submission  to 
FDA  by  the  owner  of  the  original 
application,  after  the  original 
submission  for  new  drug  substances  and 
products. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  V).90(b)  (21  CFR 
10.90(b)).  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Although  this  guideline  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  in  any 
way,  it  does  represent  the  agency's 
current  thinking  on  stability  testing  for 
new  dosage  forms. 

Interested  persons  may.  on  or  before 
June  4. 1996,  submit  to  the  E)ockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Stability  Testing  for  New  Dosage  Forms 

1.  General 

The  ICH  harmonized  Tripartite  Guideline 
on  Stability  Testing  of  New  Drug  Substances 
and  Products  was  issued  on  October  27, 
1993.  This  document  is  an  annex  to  the  ICH 
parent  stability  guideline  and  addresses  what 
should  be  submitted  regarding  stability  of 
new  dosage  forms  by  the  owner  of  the 
original  application,  after  the  original 
submission  for  new  drug  substances  and 
products.  For  biotechnological/biological 
products,  see  the  guideline  "Quality  of 
Biotechnological/Biological  Products: 
Stability  Testing  of  Biotechnological/ 
Biological  Products." 

2.  New  Dosage  Forms 

A  new  dosage  form  is  defined  as  a  drug 
product  which  is  a  different  pharmaceutical 
product  type  but  contains  the  same  active 
substance  as  included  in  the  existing  drug 
product  approved  by  the  pertinent  regulatory 
authority. 

Such  pharmaceutical  product  types 
include  products  of  different  administration 
route  (e.g..  oral  to  parenteral),  new  specific 
functionality/deliverj-  systems  (e.g., 
immediate  release  tablet  to  modified  release 
tablet),  and  different  dosage  forms  of  the 


same  administration  route  (e.g.,  capsule  to 
tablet,  solution  to  suspension). 

New  dosage  forms  should  follow  the 
guidance  in  the  parent  stability  guideline  in 
principle;  however,  a  reduced  stability 
database  at  submission  time,  e.g.,  6  months 
accelerated  and  6  months  long-term  data 
from  ongoing  studies,  may  be  acceptable  in 
certain  justified  cases. 

Dated:  February  29, 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 
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DEPARTMENT  OF  HOUSmO  AND 


MCFRP»t36 


ENVmONMENTAL  PROTECTION 

f^  .1 

l0CPRPart746 
(OPrrt-ttlMA;  FRL-SMT-q 
RM207O-AC7B 

Of 

Pamtand^orLMd- 
bi  HouakM 

I:  Department  of  Housing  and 

Uifaan  Dewlopment  (HUD)  and  the 

BnviroDmental  Pratactian  Agency 

(EPA). 

Acnow:  Final  rule. 

fUMMAirr:  Aa  a  result  of  past  Federal, 
State,  and  local  efliitfts  to  redxice  lead  in 
the  envirannient  the  percentage  of 
diildran  with  elevated  levels  of  lead  in 
their  hlood  has  declined  considerably 
over  the  last  20  years.  Approximately 
1.7  million  chUdren,  however,  still  have 
t^iod-lead  levels  high  enough  to  raise 
heahh  ccncems.  Studies  suggest  that 
lead  exposure  from  deteriorated 
residential  lead-based  paint, 
contaminated  soil,  and  lead  in  dust  are 
among  the  mator  existing  sources  of  lead 
exposure  ■"«"»£  children  in  the  United 
States.  Section  1018  of  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  direcU  EPA  and  HUD  to  jointly 
issue  regulations  requiring  disclosure  of 
known  leed-besed  paint  and/or  lead- 
based  paint  hazards  by  persons  selling 
or  ^«"i^^T^B  housing  constructed  before 
the  phaseout  of  residential  lead-based 
paint  use  in  1978.  Under  that  authority, 
EPA  and  HUD  are  establishing  the 
following  requirements:  (1)  Sellers  and 
lesson  of  most  residential  housing  built 
befcne  1978  must  disclose  the  presence 
of  known  lead-based  paint  and/or  lead- 
based  paint  hazards  in  the  housing;  (2) 
sellen  and  lesson  must  provide 
puichasera  and  lessees  with  any 
available  records  or  reports  pertaining  to 
the  presence  of  lead-based  paint  and/or 
lea<^based  paint  hazards;  (3)  sellers  and 
lesson  must  provide  purchasera  and 
lessees  with  a  federally  approved  lead 
hazard  information  pamphlet;  (4)  sellen 
must  provide  purchasen  with  a  1  D-day 
opportunity  to  conduct  a  risk 
assessment  or  inspection  for  the 
presence  of  lead-based  paint  and/or 
lead-based  paint  hazards  before  the 
purchaser  is  obligated  imder  any 
purchase  contract;  (5)  sales  and  leasing 
contracts  miist  include  certain 


disclosxue  and  acknowledgment 
language;  and  (6)  agents  must  ensure 
compliance  with  these  requirements. 
These  provisions  ensure  that  families 
receive  both  specific  information  on  the 
housing's  leed  history  and  general 
information  on  leed  exposure 
prevention.  With  this  information, 
consiunen  can  make  more  informed 
decisions  concerning  home  purchase, 
lease,  and  maintenance  to  protect  their 
famihes  from  lead  hazard  exposure. 
DATES:  Effective  date:  March  6, 1996 
except  for  24  CFR  35.88.  35.90, 35.92. 
and  35.94  and  40  CFR  745.107. 745.110. 
745.113.  and  745.115  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  OMB.  Once 
0MB  has  approved  these  information 
collection  requirements,  EPA  and  HUD 
will  publish  a  document  giving  notice  of 
the  efiisctive  date  and  adding  the  OMB 
approval  nimiber  to  24  CFR  part  35  and 
40  CFR  p^  9. 

The  requirements  in  this  final  rule  are 
applicable  in  the  following  manner  (1) 
For  ownen  of  more  than  four  fesidential 
dwellings,  the  requirement?  are 
applicable  on  September  6, 1996  and  (2) 
For  ownen  of  one  to  four  residential 
dwellings,  the  requirements  are 
applicable  on  December  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  to  obtain  copies 
of  the  final  rule,  pamphlet,  or 
backgroimd  materials,  contact  the 
National  Lead  Information 
Qearinghouse  (NLIC),  toll  free,  at  (800) 
424-LEAD  or  fax  requests  to  the  NLIC  at 
(202)  659-1192.  Copies  of  the  final  rule, 
a  brief  question-and-answer  document, 
and  the  pamphlet  Protect  Your  Family 
From  Lead  In  Your  Home,  are  available 
on  the  Internet  at  the  National  Safety 
Coundl's  gopher  at  cais.com  and  on  the 
World  Wide  Web  at  http:// 
www.nsc.org/nsc/ehc/ehc.html.  For 
technical  information:  At  HUD,  contact 
Conrad  C.  Amolts,  Office  of  Lead-Based 
Paint  Abatement  and  Poisoning 
Prevention,  Department  of  Hoiising  and 
Urban  Development,  451  7th  St..  SW.. 
Washington.  DC  20410,  Telephone: 
(202)  755-1810.  E-mail:  conrad— c.— 
amolts@hud.gov  (use  imdencore 
characters),  or  John  B.  Shiunway,  Office 
of  General  Counsel,  Telephone:  (202) 
708-9988,  E-mail:  John— B.— 
Shumway@hud.gov  (use  underscore 
characten).  Persons  who  are  hearing 
impaired  may  access  these  telephone 
numbers  by  calling  the  Federal 
Information  Relay  Service  at  1-800-877- 
TDDY. 

At  EPA,  contact  Charles  Franklin, 
Chemical  Management  Division.  Office 
of  Pollution  I*revention  and  Toxics, 
Environmental  Protection  Agency.  401 


M  St.  SW..  Washington.  DC  20460, 
Telephone:  (202)  260-1781,  E-mail: 
franklin.charlesOepamail.epa.gov. 

For  general  information  or  to  obtain 
copies  of  the  final  rule,  pamphlet,  or 
background  materials,  contact  the 
National  Lead  Information 
aearinghouse  (NLIC).  toll  free,  at  (800) 
424-LEAD  or  fax  requests  to  the  NUC 
at  (202)  659-1192. 

Copies  of  the  finid  rule,  a  brief 
question-and-answer  document,  and  the 
pamphlet  Protect  Your  Family  From 
Lead  In  Your  Home,  are  available  on  the 
Internet  at  the  National  Safety  Council's 
gopher  at  cais.com  and  on  the  World 
Wide  Web  at  lmp://www.nsc.org/nsc/ 
ehc/ehchtml. 
SUPPI^MENTARY  MFORMATION: 

L  Anthority 

This  final  rule  is  issued  under  the 
authority  of  section  1018  of  the 
Residential  liead-Based  Paint  Hazard 
Reduction  Adt  of  1992  (42  U.S.C. 
4852d).  The  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  is  Title  X  of 
the  Housing  and  Community 
Development  Act  of  1992.  Pub.  L.  102- 
550. 

n.  Beckgronnd 

A.  Legal  Background 

Congress  passed  ^e  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  (hereafter  referred  to  as  Title  X  or 
the  Act)  to  address  the  need  to  control 
exposiu«  to  lead-based  paint  hazards.  In 
addition  to  amending  the  Toxic 
Substances  Control  Act  (TSCA)  and  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  (LBPPPA),  Title  X  established  the 
infrastructure  and  standards  necessary 
to  reduce  lead-based  paint  hazards  in 
housing.  Within  this  law.  Congress 
recognized  lead  poisoning  as  a 
particular  threat  to  children  under  age  6 
and  emphasized  the  needs  of  this 
vulnerable  population  (section  1003  of 
TiUeX). 

Section  1018  of  Title  X  reqiures  EPA 
and  HUD  to  promulgate  joint 
regulations  for  disclosure  of  any  known 
lead-based  paint  or  any  known  lead- 
based  paint  hazards  in  target  housing 
offered  for  sale  or  lease.  (Target  housing 
is  defined  in  section  1004(27)  of  Title  X. 
section  401(17)  of  TSCA.  and  is 
discussed  in  Unit  FV.C.  of  this 
preamble.)  Specifically,  section  1018 
reqiiires  the  following  activities  before  a 
purchaser  or  lessee  is  obligated  imder  a 
contract  to  purchase  or  lease  target 
housing:  (1)  Sellen  and  lesson  must 
provide  purchasen  and  lessees  vfi\b.  a 
lead  hazard  information  pamphlet,  as 
developed  under  section  406(a)  of 
TSCA;  (2)  sellen  and  lesson  must 


disclose  the  presence  of  known  lead- 
based  paint  and/or  lead-based  paint 
hazards  in  such  housing  and  provide 
purchasen  and  lessees  with  any  lead 
hazard  evaluation  report  available  to  the 
seller  or  lessor;  (3)  sellen  must  permit 
purchasen  a  10-day  opportunity  to 
conduct  a  risk  assessment  or  inspection 
for  the  presence  of  lead-based  paint 
hazards;  and  (4)  sales  contracts  must 
Include  an  attached  Lead  Warning 
Statement  and  acknowledgment,  signed 
by  the  piuchaser. 

Violation  of  section  1018  may  result 
in  civil  and  criminal  penalties  and 
potential  triple  damages  in  a  private 
dvil  suit. 

Section  1018  mandated  that  EPA  and 
HUD  promulgate  these  requirements  no 
later  than  2  yean  after  the  date  of 
enactment  of  Title  X  (October  28, 1994), 
to  take  effect  3  yean  after  enactment  of 
Title  X  (October  28, 1995).  Due  to 
promulgation  delays,  EPA  and  HUD 
have  revised  the  effective  date 
provisions  for  this  nde. 

This  rule  represents  one  of  a  broad 
range  of  interrelated  lead  exposure 
reduction  activities  mandated  imder 
Title  X.  Many  of  these  other  activities 
support  and  affect  the  development  of 
the  section  1018  rule.  Several  of  the 
activities  most  closely  related  to  the 
disclosure  requirements  are  briefly 
discussed  below. 

The  statutory  provision  most  closely 
tied  to  section  1018  is  section  406(a)  of 
TSCA.  Section  406(a)  directs  EPA  to 
develop  and  publish,  after  notice  and 
comment,  a  lead  hazard  information 
pamphlet  on  lead-based  paint  hazards 
in  the  home.  EPA  developed  the 
pamphlet  in  consultation  with  HUD,  the 
Centen  for  Disease  Control  and 
Prevention  (CDC),  and  the  Consiuner 
Product  Safety  Commission  (CPSC), 
which  has  joined  as  a  co-sponsor  of  the 
pamphlet.  EPA  Issued  a  notice  of 
availability  in  the  Federal  Register  of 
August  1, 1995  (60  FR  39167),  to 
annoimce  the  pamphlet's  completion. 
As  mandated  under  section  1018  of 
Title  X,  this  lead  hazard  information 
pamphlet  must  be  given  to  purchasen 
and  lessees  of  target  housing. 

Under  section  403  of  TSCA,  EPA  Is 
charged  with  Issuing  regulations  that 
identify  lead-based  paint  hazards,  lead- 
contaminated  dust,  and  lead- 
contaminated  soil,  based  on  the 
definitions  provided  in  section  401  of 
TSCA.  In  July  1994,  EPA  released  an 
interim  guidance  document  to  provide 
public  and  private  decisionmaken  with 
guidance  on  identifying  and  prioritizing 
lead-based  paint  hazards  for  control 
before  the  issuance  of  the  final  section 
403  standards.  EPA  subsequently  Issued 
the  interim  guidance  document  in  the 


Federal  Register  of  September  11, 1995 
(60  FR  47248).  EPA  Is  In  the  process  of 
developing  the  proposed  section  403 
standards. 

Section  402  of  TSCA  directs  EPA  (in 
consultation  with  HUD,  the  Department 
of  Labor  (DOL),  and  the  Department  of 
Health  and  Human  Services  (HHS))  to 
promulgate  regulations  on  accreditation 
of  training  programs  and  training  and 
certification  of  Individuals  and 
contracton  engaging  in  lead-based  paint 
evaluation  and  reduction  activities.  This 
section  also  requires  that  EPA,  in 
consultation  with  the  above  agencies, 
develop  stcmdards  for  performance  of 
such  lead-based  paint  evaluation  and 
reduction  activities.  EPA  issued  the 
proposed  section  402  rule  on  September 
2. 1994  (59  FR  45872),  and  expects  to 
issue  the  final  rule  shortly.  Under  the 
section  1018  disclosure  requirements 
issued  today,  available  reports  resulting 
from  such  evaluation  and  reduction 
activities  must  be  provided  to  the 
purchaser  or  lessee. 

Pursuant  to  sections  1012  and  1013  of 
Title  X,  HUD  Is  drafting  regulations 
setting  out  procedures  for  all  federally 
owned  residential  property  and  housing 
receiving  Federal  assistance.  These 
procedures  concern  occupant 
notification  as  well  as  evaluation  (such 
as  inspection  and  risk  assessment)  and 
reduction  (such  as  interim  controls  and 
abatement)  of  lead-based  paint  and/or 
lead-based  paint  hazards.  The 
regulations  implementing  sections  1012 
and  1013  will  not  address  the  provision 
of  a  lead  hazard  information  pamphlet 
to  new  purchasen  and  lessees  of  target 
housing,  nor  any  of  the  other 
requirements  imder  section  1018  HUD 
will  release  these  regulations  in 
proposed  form  as  soon  as  possible  for 
pubUc  comment. 

Punuant  to  section  1015  of  Title  X, 
HUD  and  EPA  established  a  Task  Force 
on  Lead-Based  Paint  Hazard  Reduction 
and  Financing,  made  up  of  private  and 
public  organizations  representing  the 
spectnun  of  interests  affected  by  the 
lead-based  paint  issue.  Thtf  Task  Force 
developed  recommendations  on 
evaluating  and  reducing  lead-based 
paint  hazards  in  private  housing.  The 
Task  Force  released  its 
recommendations  on  July  11, 1995,  in  a 
report  entitled  Putting  the  Pieces 
Together:  ControUing  lead  Hazards  in 
the  Nation's  Housing.  A  copy  of  this 
report  has  been  entered  into  the  public 
record  for  this  rule. 

Punuant  to  section  1017  of  Title  X, 
HUD  and  EPA,  in  cooperation  with 
other  Federal  Agencies,  have  revised 
HUD's  guidelines  for  lead-based  paint 
hazard  evaluation  and  reduction 
activities.  These  revised  guidelines, 


entitled  Guidelines  for  the  Evaluation 
and  Control  of  Lead-Based  Paint 
Hazards  in  Housing  (hereafter  referred 
to  as  the  "HUD  GuideUnes"),  were 
released  to  the  public  in  June  1995.  A 
copy  of  the  HUD  Guidelines  is  included 
in  the  public  record  for  this  rule. 

B.  Lead  Poisoning  in  the  United  States 

Lead  affects  virtually  every  system  of 
the  body.  While  it  is  harmful  to 
individuals  of  all  ages,  lead  exposure 
can  be  especially  damaging  to  children^ 
fetuses,  and  women  of  childbearing  age. 
As  recent  studies  have  identified 
previously  unrecognized  effects,  there 
has  been  Increasing  concern  about 
blood-lead  levels  once  thought  to  be 
safe.  Since  1978.  CDC  has  lowered  the 
blood-lead  level  of  concern  from  60  ng/ 
dL  (micrograms  per  deciliter)  to  10  ^g/ 
dL  (Ref.  2). 

Lead  poisoning  has  been  called  "the 
silent  disease"  because  its  effects  may 
occur  gradually  and  imperceptibly, 
often  showing  no  obvious  symptoms. 
Blood-lead  levels  as  low  as  10  ^g/dL 
have  been  associated  with  learning 
dlsabiUties,  growth  impairment, 
permanent  hearing  and  visual 
impairment,  and  other  damage  to  the 
brain  and  nervous  system.  In  large 
doses,  lead  exposure  can  cause  brain 
damage,  convulsions,  and  even  death. 
Lead  exposure  before  or  during 
pregnancy  can  also  alter  fetal 
development  and  cause  miscarriages. 

In  1991,  the  Secretary  of  HHS 
characterized  lead  poisoning  as  the 
"number  one  environmental  threat  to 
the  health  of  children  In  the  United 
States"  (Ref.  1).  Although  the  percentage 
of  children  with  elevated  blood-lead 
levels  has  declined  over  the  last  20 
yean,  millions  of  U.S.  children  still 
have  blood-lead  levels  high  enough  to 
threaten  their  health  (Ref.  Ij.  The  Third 
National  Health  and  Nutrition 
ExaminaUon  Survey  (NHANES  III) 
indicates  that  over  the  past  two  decades, 
the  average  child's  blood-lead  level  has 
decreased  from  12.8  Mg/dL  to  2.8  ^xg/dL 
(Ref.  8).  NHANES  III  also  indicates, 
however,  that  in  1991  approximately  1.7 
million  U.S.  children  under  the  age  of 
6  still  had  blood-lead  levels  that 
exceeded  the  CDC  10  ^g/dL  level  of 
concern  (Ref.  8). 

C.  Hazards  from  Past  Uses  of  Lead- 
Based  Paint 

Efforts  to  reducp  exposure  to  lead 
from  sources  like  gasoline  and  food  cans 
have  played  a  large  role  in  the  pas'^ 
reductions  of  blood-lead  levels  in  the 
United  States.  Despite  these  successes,  a 
significant  human  health  bastard 
remainsirom  improperly  managed  lead- 
based  paint.  Prom  the  turn  of  the 
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century  through  the  1940's.  paint 
manu&ctuiers  used  lead  as  a  primary 
ingredient  in  many  oil-based  interior 
and  exterior  hoiise  paints.  Usage 
gradually  decreased  through  the  I950's 
and  1960's.  as  largely  lead-free  latex 
paints  became  more  popular.  Although 
the  CPSC  banned  lead-based  paints  from 
residential  use  in  1978  (currently,  paints 
may  not  have  greater  than  0.06  percent 
lead  by  weight  (Ref.  3)),  EPA  and  HUD 
estimate  that  83  percent  of  the  privately 
owned  housing  imits  built  in  the  United 
States  before  1980  contain  some  lead- 
based  paint.  By  these  estimations, 
approximately  64  million  homes  may 
contain  lead-based  paint  that  may  pose 
a  harard  to  the  occupants  if  not 
managed  properly  (Ref.  4). 

Leaa  from  exterior  house  paint  can 
flake  off  or  leach  into  the  soil  around 
the  outside  of  a  home,  contaminating 
children's  playing  areas.  Dust  caused 
during  normal  lead-based  paint  wear 
(especially  annmd  windows  and  doors) 
can  create  a  hard-to-tee  film  over 
aurlaces  in  a  house.  In  some  cases, 
^1— n<ng  and  renovation  activities  can 
increase  the  threat  of  lead-based  paint 
exposure  by  dispersing  fine  lead  dust 
particles  in  the  air  and  over  accessible 
household  surfaces.  If  managed 
improperly,  both  adults  and  children 
can  receive  haisudous  exposures  by 
inhding  the  fine  dust  or  by  ingesting 
paint  dust  during  hand-to-mouth 
activities.  Children  under  age  6  are 
especially  siisceptible  to  lead  poisoning 
(Ref.  2). 

m.  Sommary  of  Proposed  Rule  and 
Public  Comments 

Under  the  authority  of  Title  X.  EPA 
and  HUD  issued  a  proposed  rule  in  the 
Fednral  Register  of  November  2, 1994 
(59  FR  54984).  The  proposed  rule 
ducribed  the  basic  approach  for 
implementing  the  requirements  under 
section  1018,  including  draft  regulatory 
text,  definitions,  and  standardized  form 
language  for  use  in  all  transactions.  In 
many  cases,  EPA  and  HUD  also 
included  a  range  of  options  for 
implementing  the  rule  along  with 
requests  for  comment  on  specific 
implementation  issues. 

m  response  to  the  proposed  rule, 
identified  by  docket  number  OPPTS- 
62130A,  EPA  and  HUD  received 
responses  from  198  commenters  during 
the  60-day  comment  period.  The  largest 
nvunber  of  responses  (approximately  25 
percent)  came  bom  the  real  estate 
indiistry.  Other  commenter  groups 
included  representatives  from  the 
banking/financial  industry  (9  percent), 
letters  from  State  and  local  officials 
involved  with  public  health  or 
environmental  protection  (8  percent), 


comments  from  advocacy  groups  (8 
percent),  letters  from  attorneys 
representing  various  groups  (9  percent), 
and  concerned  private  citizens  (23 
percent).  Approximately  10  percent  of 
the  responses  came  from  education 
officials,  housing  authorities,  and 
groups  involved  with  real  estate 
development  and  construction.  The 
paragraphs  that  follow  briefly  describe 
some  of  the  key  areas  that  were 
addressed  by  the  commenters. 

A  nmnber  of  comments  addressed  the 
scope  and  applicability  of  the  rule. 
Commenters  discussed  a  range  of 
transaction  types  for  specific  exclusion 
or  inclusion. 

While  numerous  comments  addressed 
the  various  definitions  contained  in  the 
rule,  most  suggestions  involved 
revisions  and  modifications  to  existing 
terms  as  opposed  to  requests  that 
additional  terms  be  defined.  A  prevalent 
theme  was  consistency  of  terminology 
across  different  rules  such  as  those  for 
sections  402,  404,  and  406  of  TSCA. 

Comments  concerning  the  disclosure 
requirement  targeted  issues  such  as  the 
scope  of  disclosed  information;  the 
precise  stage  at  which  disclosures 
should  be  made;  recordkeeping 
parameters;  and  the  ways  in  which 
common  areas  of  multi-imit  buildings 
will  be  affected  by  disclosure. 
The  lead  hazard  information 
pamphlet  requirements  generated 
comments  in  the  following  three 
categories:  strategies  for  States  and 
tribes  (hereafter,  all  references  to  States 
include  Indian  tribes)  with  their  own 
notification  materials;  making  the 
pamphlet  available  in  other  languages; 
and  requests  for  more  varied  and  active 
distribution  strategies. 

The  proposed  disclosure  and 
acknowledgment  form  generated 
requests  for  simplification  and 
availabiUty  in  non-English  languages. 
Some  suggestions  involved  revising 
portions  of  the  Lead  Warning  Statement. 

The  section  of  the  proposed  rule  that 
received  the  most  comments  concerned 
the  proposed  10-day  evaluation  period. 
Of  particular  concern  were  the 
commencement  and  length  of  the 
evaluation  period;  the  practical 
availabiUty  of  certified  inspectors  or  risk 
assessors  to  do  the  testing;  and  the 
practicality  and  logistics  of  obligating 
purchasers  to  provide  a  report  to  sellers. 

Other  topics  that  elicited  some 
comment  included  the  role  of  the  agent, 
the  effective  date  of  the  rule,  and 
potential  penalties  for  noncompliance. 

A  more  complete  summary  of  the 
comments  received,  along  with  EPA's 
and  HUD's  responses,  is  available  in  the 
public  record  for  this  rulemaking. 


IV.  Final  Rule  Provisions  and  Key 
Comments  Addressed 

EPA  and  HUD  have  revised  the 
proposed  rule  to  reflect  the  Agencies' 
desire  to  maximize  the  rule's  clarity, 
flexibiUty,  consistency  with  other 
Federal  activities,  and  consistency  with 
existing  real  estate  practice.  These  goals 
are  important  considerations  to  ensiue 
quick  and  widespread  implementation 
of  the  rule. 

In  particular,  many  of  the  changes  to 
the  final  rule  fall  into  five  general 
categories.  These  areas  include:  (1) 
Clarifications  of  the  rule's  applicability, 
(2)  modification  of  key  definitions,  (3) 
establishment  of  a  clear  and  common 
sense  disclosure  process,  (4) 
development  of  a  concise  disclosiue 
record,  and  (5)  development  of  a  flexible 
framework  for  the  10-day  evaluation 
period. 

Throughout  the  preamble  for  this  final 
rule,  there  are  citations  to  24  CFR  part 
35  and  40  CFR  part  745.  These 
references  reflect  the  location  that  the 
final  regulatory  text  will  occupy  in  the 
Code  of  Federal  Regulations  (CFR) 
following  the  rule's  promulgation.  EPA 
and  HUD  are  adding  this  final  joint 
EPA/HUD  regulation  to  both  tiUes  to 
ensiue  that  the  public  can  easily  locate 
the  requirements.  Where  the  preamble 
references  the  actual  rule  language, 
therefore,  it  will  regularly  include 
references  to  the  requirements  as  they 
appear  in  each  tiUe.  While  the 
requirements  are  identical,  in  some 
cases  the  nomenclature  for  the  two  titles 
may  be  slightly  different. 

A.  Clarifying  the  Rule's  Scope  and 
Applicability 

Section  1018  mandated  that  the  rule 
apply  to  sales  and  leases  of  target 
housing.  The  proposed  rule  also 
discussed  certain  imique  types  of 
housing  transactions  that  deserved 
special  attention  in  implementing  the 
regulations.  For  example,  the  preamble 
of  the  proposed  nde  explained  the  rule's 
exclusion  of  the  following  from 'the 
statutory  definition  of  target  housing: 
housing  built  after  1977,  housing  for  the 
elderly,  housing  for  the  disabled,  0- 
bedroom  dwellings,  and  commercial 
lodging.  Many  commentera 
recommended  that  the  regulatory  text  of 
the  final  rule  clearly  designate  types  of 
transactions  that  are  included  and 
excluded. 

EPA  and  HUD  have  expanded  the 
scope  and  applicabiUty  section  of  the 
regulatory  text  to  better  define  the  rule's 
impact  on  certain  types  of  transactions. 
Below  is  a  brief  discussion  of  the  imique 
transactions  addressed  imder  the  scope 
and  applicability  section  and  the 


rationale,  for  including  or  excluding 
them. 

1.  Transaptions  to  sell  properties  at 
foreclosure:  The  final  rule  retains  the 
exclusion  for  foreclosure  sales  presented 
in  the  proposed  rule.  While  some 
commentera  opposed  exempting 
foreclosure  transactions  due  to  the  lack 
of  protection  for  the  purchaser,  EPA  and 
HUD  believe  that  the  ciraunstances 
typically  surrounding  foreclosure 
transactions  make  pre-sale  disclosiu« 
and  evaluation  unworkable  and 
impractical.  Access  to  properties  during 
foreclosure  proceedings  is  often  limited, 
making  evaluations  impossible.  Such 
properties  typically  are  sold  on  an  "as 
is"  basis  with  regard  to  all  structural 
and  environmental  factora.  Further, 
these  transactions  do  not  necessarily 
involve  direct  interaction  between  the 
property  owner  and  the  purchaser,  and 
the  mortgage  holder  or  trustee  is 
unlikely  to  have  information  on  the 
presence  of  lead-based  paint  and/or 
lead-based  peint  hazards.  In  light  of 
these  ciraunstances,  EPA  and  HUD 
believe  that  it  would  be  inappropriate  to 
extend  Federal  disclosiue  and 
evaluation  requirements  to  foreclosure 
transactions. 

This  exclusion  does  not  apply, 
however,  to  the  sale  of  housing 
originally  acquired  through  a 
foreclosure  sale  and  subsequently  resold 
(an  expansion  of  the  exclusion 
recommended  by  some  commenters).  In 
such  cases,  EPA  and  HUD  beheve  that 
the  rule's  provisions  can  be 
incorporated  into  the  sales  process  since 
many  of  the  extenuating  circiunstances 
of  foreclosure  sales  no  longer  apply. 

2.  Rental  housing  found  to  be  free  of 
lead-based  paint.  The  final  rule  exempts 
from  coverage  leasing  transactions 
involving  target  housing  that  is  free  of 
lead-based  paint,  as  determined  by  a 
certified  inspector.  For  the  purposes  of 
this  rule,  EPA  and  HUD  have  defined 
"lead-based  paint  free"  as  the  absence  of 
paint  with  lead  levels  above  those 
provided  in  TiUe  X. 

In  addition  to  receiving  support  by 
many  public  commenters,  this  exclusion 
was  recommended  by  the  Task  Force  on 
Lead  Hazard  Reduction  and  Financing. 
EPA  and  HUD  strongly  encourage  the 
concept  of  lead-based  paint  evaluation 
in  rental  housing.  Evaluations  can  help 
lessors  to  detect  the  presence  of  lead- 
based  paint  and  to  determine  whether 
certain  management  practices  and 
occupant  education  efforts  are 
necessary.  Where  evaluations  discover 
lead-based  paint,  such  results  will 
provide  lessore  and/or  lessees  with  the 
information  necessary  to  take 
appropriate  hazard  reduction  steps.  EPA 
and  HUD  also  believe  that  the 


exemption  will  provide  a  valuable 
incentive  to  building  owners  to  conduct 
inspections  and  remove  lead-based 
paint  where  present. 

Under  the  provisions  of  the 
regulation,  disclosure  during  rental 
transactions  is  limited  to  the  disclosiu« 
of  known  lead-based  paint  and/ or  lead- 
based  paint  hazards,  provision  of 
available  records  and  reports,  provision 
of  a  lead  hazard  information  pamphlet, 
and  creation  and  retention  of  lead 
warning  and  acknowledgment  language. 
These  activities  provide  substantially 
fewer  benefits  in  cases  where  reliable 
information  indicates  that  the  housing  is 
lead-based  paint  free.  At  the  same  time. 
EPA  and  HUD  expect  Uiat  the 
exemption  for  lead-based  paint  free 
units  will  not  dissuade  many  lessors 
from  providing  their  inspection  reports 
to  prospective  lessees  on  a  voluntary 
basis.  Given  the  value  that  lead-safe 
housing  would  have  to  an  informed 
consumer,  EPA  and  HUD  expect  that 
owners  will  see  a  great  benefit  in 
informing  lessees  of  the  housing's  lead- 
based  paint  free  status. 

Because  of  the  distinct  disclosure 
obligations  the  statute  imposes  on 
sellers,  obligations  that  purchasers 
assiune  upon  purchase  of  the  housing, 
EPA  and  HUD  are  not  allowing  the  lead- 
based  paint  free  exemption  for  sales 
transactions.  Unlike  lessees,  purchasers 
take  on  new  obligations  to  comply  with 
the  disclosure  provisions  during  all 
subsequent  sales  or  leasing  transactions. 
Exempting  sales  transactions  could 
disrupt  the  flow  of  information  from 
owner  to  owner  regarding  the  status  of 
the  target  housing  and  the  purchaser's 
potential  disclosure  obligations. 
Fiulher,  Title  X  guarantees  purchasers 
more  than  just  known  information  and 
available  reports.  Title  X  guarantees 
each  purchaser  the  opportimity  to 
conduct  an  evaluation  for  lead-based 
paint  and/or  lead-based  paint  hazards, 
regardless  of  the  information  disclosed 
by  the  seller.  Exempting  sales 
transactions  based  on  the  information  in 
the  possession  of  the  seller  would  deny 
the  piu'chaser  that  evaluation  right. 
While  many  piut:hasers  will  accept  the 
seller's  information  and  waive  their 
evaluation  opportunity  (especially  if  the 
seller  provides  an  evaluation  by  a 
certified  inspector),  some  purchasers 
may  prefer  to  have  their  own  evaluation 
performed. 

Because  the  Federal  training  and 
certification  program  will  not  take  effect 
until  some  time  after  the  effective  date 
of  this  rule,  EPA  and  HUD  recognize  the 
need  for  a  process  to  allow  property 
'  ownera  to  seek  exclusions  for  lead-based 
paint  free  housing  in  States  without 
federally  authorized  certification 


programs.  In  the  interim  period  before 
the  Federal  certification  program  (to  be 
issued  under  subpart  L  of  40  CFR  part 
745)  takes  effect,  inspectors  qualified 
under  any  existing  State  certification 
program,  and  using  State-approved 
.methods,  are  considered  quahfied  to 
conduct  inspections  for  the  purpose  of 
determining  whether  housing  is  lead- 
based  paint  free.  In  States  without 
existing  certification  programs,  lessors 
may  use  the  services  of  inspectors 
certified  in  other  States.  Once  the 
Federal  or  federally  authorized  State 
certification  program  has  taken  effect  in 
a  particular  State,  however,  this  interim 
provision  will  ejipire  and  subsequent 
inspections  for  the  purposes  of  this 
exclusion  will  have  to  be  performed  by 
inspectors  with  Federal  or  federally 
authorized  State  certification. 

Some  commenters  asked  whether 
lessors  hoping  to  meet  the  lead-free 
exemption  could  correct  for  possible 
false  (or  outdated)  positive  findings 
during  lead-based  paint  inspections. 
The  lessor  always  retains  the  option  of 
having  additional  tests  performed  by 
certified  inspectors.  Nothing  in  either 
the  law  or  the  regulation  is  intended  to 
revoke  or  restrict  that  right.  An 
additional  test  can  sometimes  clarify* 
whether  or  not  lead-based  paint  is 
present.  For  example,  if  a  lessor 
believed  that  a  previous  inspection  had 
rendered  a  false-positive  lesult  (all 
measurement  techniques  involve  some 
small  degree  of  samphng  and  analytical 
error),  the  lessor  could  choose  to  have 
a  certified  inspector  retest  the  area  in 
question.  If  the  Additional  testing  by  a 
certified  inspector  indicated  that  the 
initial  positive  results  were  false  (i.e., 
that  there  was  in  fact  no  lead-based 
paint  present),  then  the  lessor  would 
qualify  for  the  lead-based  paint  free 
exemption.  Similarly,  suppose  a  lessor 
first  had  a  test  done  in  1982  using  an  X- 
ray  fluorescence  (XRF)  device  that 
indicated  the  presence  of  lead-based 
paint.  Because  testing  procedures  were 
less  reliable  at  that  time  (standard 
practice  often  failed  to  consider  the 
effect  of  the  substrate  underneath  the 
paint  on  the  accuracy  of  the 
measiuement  and  instrument 
calibration  checks  were  often  deficient), 
the  lessor  might  choose  to  conduct  a 
new  test  using  the  improved 
methodology  available  today.  If  this 
second  test  indicated  that  lead-based 
paint  was  not  present,  then  the  lessor 
would  qualify  for  the  lead-based  paint 
free  exemption.  As  a  third  example,  a 
lessor  who  had  all  lead-based  paint 
removed  from  a  rental  property 
folfowing  an  earlier  inspection  could 
choose  to  have  a  new  inspection  or 
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clearance  examination  conducted  on  the 
abated  property.  If  the  new  information 
indicated  mat  lead-'based  paint  was  no 
longer  present,  then  the  lessor  would 
qualify  for  the  lead-based  paint  free 
exemption.  In  all  three  cases,  if  the 
second  test  confirmed  the  original 
findings,  or  if  the  test  was  not 
conducted  by  a  certified  inspector,  the 
exemption  would  not  be  available. 

3.  Short-term  leases  of  100  days  or 
less.  Many  commenters  recommended 
that  the  final  rule  clarify  the  distinction 
between  short-term  lodgings  and  longer 
term  residential  housing.  The  final  rule 
addresses  these  comments  by  excluding 
housing  transactions  involving  leasing 
agreements  of  100  days  or  less,  where 
no  lease  renewal  or  extension  can  occiu'. 
This  time  period  is  intended  to  capture 
all  leasing  transactions  of  3  months  or 
less,  while  providing  several  additional 
days  to  allow  flexibihty  in  the 
transaction.  Building  upon  the  logic 
discussed  in  the  proposed  rule,  the  final 
rule's  short-term  lease  exclusion 
captiires  most  seasonal  vacation  rentals 
and  hotel  and  motel  transactions,  as 
well  as  other  forms  of  short-term 
lodging.  During  such  transactions, 
which  are  typified  by  short  stays  and 
quick  occupant  turnover,  EPA  and  HUD 
believe  that  the  disclosure  provisions 
are  impractical  and  counter  to 
Congressional  intent.  The  notification 
requirements  of  this  rule  would  apply  to 
vacation  rentals  in  cases  where  the  stay 
extends  beyond  a  100-day  period.  Under 
such  circumstances,  EPA  and  HUD 
beUeve  that  the  potential  for  occupant 
exposure  to  lead-based  paint  and/or 
lead-based  paint  hazards  merits  the 
disclosiu«  of  information  reqiured  by 
the  rule,  regardless  of  whether  the  stated 
purpose  of  the  lease  is  temporary  or 
permanent  housing. 

In  addition,  EPA  and  HUD  have 
placed  a  limitation  on  extensions  and 
renewals  of  such  short-term  leases  to 
ensure  that  month-to-month  leasing 
transactions  remain  covered  by  the  final 
rule.  Commenters  noted  that  many 
rental  transactions  incorporate  an  open- 
ended  month-to-month  leasing 
agreement.  These  transactions  will  still 
be  covered  by  the  final  rule  unless  the 
parties  establish  in  advance  that  the 
term  of  rental  will  be  no  longer  than  100 
days.  In  an  open-ended  month-to-month 
lease  arrangement,  for  example,  the  rule 
still  applies  since  the  leasing  agreement 
fails  to  limit  the  lease  term  to  100  days 
or  less,  i.e.,  the  lease  agreement  could 
possibly  be  extended  beyond  100  days. 
If  both  parties  wish  to  extend  a 
previously  exempted  short-term  lease 
beyond  the  100-day  limit,  all  provisions 
of  this  rule  must  be  satisfied  in  full 
before  any  such  "extension"  occurs. 


4.  Lease  renewals.  The  final  rule  does 
not  require  repeated  disclosure  during 
the  renewal  of  existing  leases  in  which 
the  lessor  has  previously  disclosed  all 
information  required  under  24  CFR 
35.88  and  40  CFR  745.107  and  where  no 
new  information  has  come  into  the 
possession  of  the  lessor.  As  stated  in  the 
proposed  rule,  EPA  and  HUD  do  not 
beUeve  that  duplicative  disclosure 
provides  significant  benefits. 

Several  commenters  noted  that  in 
many  residential  leasing  transactions, 
leasing  arrangements  switch  to  month- 
to-month  "at-will"  arrangements  after 
an  initial  period  of  occupancy.  In  such 
cases,  the  leasing  arrangement  may 
continue  indefinitely  without  any 
"renewal  process."  Under  such 
cirounstances.  EPA  and  HUD  interpret 
renewal  to  occur  at  the  point  when  the 
parties  agree  to  a  significant  written 
change  in  the  terms  of  the  lease,  such  as 
a  rental  rate  adjustment.  Following  such 
alteration  of  terms,  the  disclosure 
requirements  apply  to  any  new 
information  obtained  subsequent  to  the 
original  disclosure. 

.  5.  The  purchase,  sale,  or  servicing  of 
mortgages.  The  final  rule  does  not 
cover,  and  was  never  intended  to  cover, 
the  purchase,  sale,  or  servicing  of 
mortgages.  During  the  comment  period, 
many  commenters  expressed  concern 
that  the  proposed  rule  could  be 
interpreted  to  hold  liable  persons 
involved  in  the  purchase,  sale,  or 
servicing  of  mortgages  where  the  title  of 
the  housing  does  not  change  hands  as 
part  of  the  transaction. 

6.  The  sale  or  lease  ofO-bedroom 
dwellings.  The  final  rule  does  not  apply 
to  transactions  involving  0-bedroom 
dwellings,  in  keeping  with  the 
definition  of  "target  housing"  provided 
in  section  1004  of  Title  X.  This 
definition,  at  the  heart  of  the  section 
1018  provisions,  specifically  excludes  0- 
bedroom  dwellings  of  all  types. 

7.  Informal  rental  agreements.  In  the 
proposed  rule,  EPA  and  HUD  proposed 
excluding  "informal  rental  agreements 
which  do  not  involve  a  lease"  (a  phrase 
meant  to  capture  oral  leases)  because 
"such  arrangements,  by  virtue  of  their 
informality,  make  the  administration 
and  enforcement  of  these  requirements 
extremely  difficult."  EPA  and  HUD  have 
removed  any  implied  exclusion  for  oral 
leases.  In  deciding  not  to  exclude  such 
leases,  EPA  and  HUD  drew  heavily 
upon  the  public  comments.  Many  of 
these  comments  suggested  that  the 
absence  of  a  written  lease  may  not  have 
bearing  on  the  "formality"  of  the 
bousing  arrangement.  Commenters 
noted  that  oral  leases  make  up  a 
significant  portion  of  the  housing 


arrangements  in  certain  areas,  especially 
those  that  lack  rental  housing  codes. 

Further,  although  the  absence  of  a 
written  lease  provides  challenges  for 
certain  Federal  enforcement  and 
compUance  monitoring  approaches, 
EPA  and  HUD  now  believe  that 
enforcement  is  possible.  Other  evidence 
may  exist,  for  example,  to  demonstrate 
that  a  leasing  agreement  exists  between 
two  parties.  Congress  also  provided 
lessees  with  opportimities  for  redress 
imder  its  civil  penalty  provisions  at 
section  1018(b)(3).  These  safeguards  are 
not  dependent  upon  Agency  actions  and 
therefore  should  not  be  constrained  by 
EPA  and  HUD  Hmitations. 

EPA  and  HUD  have  also  considered 
pohcy  reasons  for  not  excluding  oral 
leases.  First,  EPA  and  HUD  are 
sympathetic  to  commenter  concerns  that 
an  explicit  exclusion  for  oral  leasing 
transactions  could  create  incentives  for 
lessors  to  avoid  written  leases.  If  the 
rule's  exclusion  were  to  indirectly 
discourage  the  use  of  written  leases, 
lessees  wo61d  lose  both  their  right  to 
information  on  lead-based  paint 
poisoning  prevention  and  the  many 
other  protections  afforded  by  written 
leases.  Commenters  also  noted  that  a 
disproportionate  niunber  of  oral 
transactions  occur  in  low-income, 
disadvantaged  commiuiities.  These 
communities  are  already  at  greater  risk 
of  exposure  to  lead-based  paint  hazards. 

Nevertheless,  while  the  final  rule  does 
not  provide  an  explicit  exclusion  for 
oral  leasing  arrangements,  EPA  and 
HUD  expect  that  many  oral  lease 
transactions  may  be  excluded  for  other 
reasons  (length  of  arrangements,  rental 
of  0-bedroom  dwelling,  etc.). 

B.  Effective  Date 

In  the  proposed  rule,  EPA  and  HUD 
requested  comment  on  the  issue  of 
extending  the  effective  date  for  the  final 
rule  beyond  October  28, 1995,  in  light 
of  the  promulgation  delays.  EPA  and 
HUD  noted  Congress'  inclusion  of  a  1- 
year  window  between  the  statutory 
promulgation  deadline  and  the 
statutorily  mandated  effective  deadline. 
EPA  and  HUD  received  comments  in 
support  of  and  in  opposition  to  an 
extension. 

Commenters  opposed  to  delaying  the 
effective  date  generally  argued  that  any 
delay  in  implementation  would  increase 
the  number  of  preventable  exposures  to 
lead-based  paint  hazards.  According  to 
these  commenters,  given  the  importance 
of  educating  consiuners  about  their 
options  for  reducing  lead  hazards,  the 
positive  effects  of  early  implementation 
outweigh  the  practical  difficulties. 

While  agreeing  that  this  rule 
addresses  an  important  consumer 


protection  and  empowerment  goal,  EPA 
and  HUD  beUeve  that  the  rule's  effective 
implementation  requires  an  informed 
and  prepared  general  public  and 
regulated  commimity.  EPA  and  HUD 
believe  that  a  phase-in  period  is 
necessary  to  provide  adequate  time  for 
the  real  estate  industry,  private  lessors, 
and  independent  housing  sellers  and 
lessors  to  become  familiar  with  the  rule 
requirements  and  to  set  up  procedures 
for  compliance. 

Sellers  and  lessors  who  own  more 
than  four  residential  dwellings  will 
have  6  months  fit)m  the  final  rule's 
promulgation  to  implement  full 
disclosure  during  sales  and  leasing 
transactions.  This  phase-in  schedule 
ensures  that  all  such  property  owners, 
sellers,  lessors,  and  agents  will  have 
adequate  notice  of  the  new  requirements 
before  they  take  effect.  Believing  that 
property  owners  with  four  or  fewer 
dwellings  are  more  likely  to  be  non- 
professional sellers  and  lessors,  EPA 
and  HUD  are  providing  a  9-month 
phase-in  period  for  such  owners.  EPA 
and  HUD  encourage  all  sellers  and 
lessors  to  begin  volimtary  disclosure  in 
advance  of  their  relevant  effective  date. 

EPA  and  HUD  also  received 
comments  recommending  delaying  the 
effective  date  until  after  EPA  issues  its 
standards  for  lead  hazards  in  paint, 
dust,  and  soil.  These  commenters  stated 
that  the  regulated  commimity  would  be 
unable  to  disclose  adequately  the 

Presence  of  lead-based  paint  and  lead- 
ased  paint  hazards  in  the  absence  of 
Federd  standards. 

EPA  and  HUD  do  not  believe  that  this 
rule  requires  Federal  lead  hazard 
standaitls  to  be  effective.  In  section 
1Q18,  Congress  mandated  that  sellers 
and  lessors'disclose  not  just  lead-based 
paint  hazards  but  also  the  presence  of 
lead-based  paint,  a  far  more  inclusive 
mandate  (since  not  all  lead-based  paint 
is  necessarily  a  hazard). 

Further,  EPA  and  HUD  expect  that 
records  will  likely  provide  purchasers 
and  lessees  with  information  on  lead- 
based  paint  and,  where  they  exist,  lead- 
based  paint  hazards.  Accordingly,  if 
records  pertaining  to  lead-based  paint 
are  fully  disclosed,  disclosure  of  lead- 
based  paint  hazards  should  also  be 
accomplished. 

The  statute  and  now  this  rule  provide 
a  clear  definition  for  the  levels  of  lead 
in  paint  that  constitute  lead-based  paint. 
The  statute  also  provides  a  qualitative 
definition  of  lead-based  paint  hazard, 
including  certain  exposures  to  lead- 
based  paint  that  is  peeling  or  chipping; 
lead-based  paint  that  is  on  friction, 
impact,  or  diewable  surfaces;  and  lead- 
contaminated  dust  and  soil. 


EPA  and  HUD  have  augmented  these 
definitions  by  providing  guidance  on 
identifying  lead  hazards  in  paint,  dust, 
and  soil  (60  FR  47248). 

Regarding  the  need  for  guidance  to 
help  prospective  purchasers  and  lessees 
with  the  interpretation  of  disclosed 
information,  EPA  and  HUD  believe  that 
the  statutory  definition  of  "lead-based 
paint  hazard,"  combined  with  EPA's 
lead  hazard  gtiidance  and  the  HUD 
Guidelines,  provides  sellers,  piutiiasers, 
lessors,  and  lessees  with  valuable 
information  for  interpreting  any 
disclosed  information. 

Some  commenters  have  also 
recommended  delaying  the  effective 
date  of  the  final  rule  until  after  the 
activation  of  the  Federal  standards  for 
training  and  certifying  lead  workers, 
being  developed  under  section  402  of 
TSCA.  After  considering  the  comments 
and  reexamining  the  statute,  EPA  and 
HUD  have  determined  that  such  a  delay 
is  unnecessary.  EPA  and  HUD  believe 
that  tbe  HUD  Guidelines  will  provide 
adequate  interim  guidance  for  the 
evaluation  and  management  of  lead- 
based  paint  hazards  in  target  housing, 
prior  to  the  release  of  the  section  402 
training  and  certification  standards. 

C  Definitions 

EPA  and  HUD  received  comments  on 
many  of  the  proposed  definitions. 
Below  is  a  brief  discussion  of  the 
significant  definitions  being 
promulgated  under  this  final  rule. 

1.  Agent  means  any  party  who  enters 
into  a  contract  with  a  seller  or  lessor, 
including  any  party  who  enters  int^a 
contract  with  a  representative  of  tne 
seller  or  lessor,  for  the  piupose  of 
selling  or  leasing  target  housing.  This 
term  does  not  apply  to  purchasers  or 
any  purchaser's  representative  who 
receives  all  compensation  from  the 
purchaser. 

EPA  and  HUD  initially  defined 
"agent"  to  be  "any  party  who  enters  into 
a  contract  with  a  seller  or  lessor  to 
represent  the  seller  or  lessor  for  the 
purpose  of  selling  or  leasing  target 
housing."  Several  commenters  stated 
that  the  language  in  this  definition  was 
needlessly  vague.  Listing  agents 
typically  enter  into  a  contract  with  the 
seller  and  represent  the  seller.  "Buyer" 
agents,  however,  often  enter  into  a 
contractual  relationship  with  a  seller  or 
the  seller's  agent  but  may  represent  both 
the  seller  and  the  purchaser  in  the  real 
estate  transaction.  EPA  and  HUD  have 
revised  this  definition  so  that  any  party 
entering  into  a  contractual  relationship 
directly  with  the  seller  or  lessor  (or 
indirectly  with  a  representative  of  the 
seller  or  lessor)  for  the  purpose  of 
selling  or  leasing  the  target  housing,  is 


an  "agent"  for  the  purposes  of  this  rule. 
As  a  consequence,  listing  agents,  selling 
agents,  and  buyer  agents  (if  paid  by  the 
seller  or  through  a  cooperative 
brokerage  agreement  with  the  UsUng 
agent),  are  "agents"  and  are  responsible 
for  ensuring  compliance  under  the  rule. 
Since  section  1018  refers  only  to  agents 
having  entered  into  a  contract  with  the 
seller  or  lessor,  buyer's  agents  paid 
entirely  by  the  purchaser  are  not 
considered  "agents"  under  this  rule. 

2.  Available  means  in  the  seller's  or 
lessor's  possession  or  reasonably 
obtainable  by  the  seller  or  lessor  at  the 
time  of  the  disclosure. 

Section  1018(a)(1)  requires  that  sellers 
and  lessors  provide  the  purchasers  and 
lessees  with  "any  lead  hazard 
evaluation  reports  available  to  the  seller 
or  lessor."  EPA  and  HUD  interpret 
available  lead  hazard  evaluation  reports 
to  mean  records  and  reports  that  pertain 
to  lead-based  paint  and/or  lead-based 
paint  hazards  in  the  target  housing  and 
that  are  in  the  possession  of  the  seller 
or  lessor  or  that  are  reasonably 
obtainable  by  the  seller  or  lessor  at  the 
time  of  the  disclosure. 

EPA  and  HUD  expect  that  most  sellers 
and  lessors  will  retain  copies  of  relevant 
information  in  their  possession  along 
with  other  important  housing  files  (title, 
outstanding  leases,  etc.).  In  some  cases, 
however,  the  seller  or  lessor  may  no 
longer  have  possession  of  the  records 
but  may  have  reasonable  access  to  the 
information.  Examples  of  "reasonably 
obtainable"  records  include  records 
retained  by  a  separate  or  outside  entity 
on  behalf  of  the  seller  or  lessor  and 
copies  of  reports  retained  by  the  original 
inspector  or  risk  assessor  that  would  be 
available  to  the  owner  in  cases  where 
the  original  records  were  destroyed  or 
lost.  The  term  "reasonably  obtainable" 
is  not  intended  to  impose  an  obligation 
on  the  seller  or  lessor  to  conduct  further 
evaluation  of  the  housing. 

3.  Common  area  means  a  portion  of 
a  building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to,  hallways,  stairways,  laundry 
and  recreational  rooms,  playgroimds, 
commimity  centers,  and  boundary 
fences. 

This  definition  is  unchanged  from  the 
proposed  rule.  The  term  "common  area" 
wrill  be  used  in  other  TSCA  Tide  IV 
regulations,  some  of  which  may  require 
a  broader  interpretation  of  common 
area.  The  final  rule  provides  one 
broadly  interpreted  term  applicable 
under  all  of  the  TSCA  rules,  to  avoid  the 
confusion  of  multiple  rule-specific 
definitions.  Though  several  commenters 
recommended  minor  changes  to  adjust 
the  scope  of  the  definition,  EPA  and 
HUD  believe  that  other  regulatory 
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provisions  adequately  clarify  the 
relevant  scope  of  the  term  "conunon 
area"  as  it  relates  to  target  housing. 

4.  Foreclosure  means  any  of  the 
various  methods,  statutory  or  otherwise, 
known  in  different  jiuisdictions,  of 
enforcing  payment  of  a  debt,  by  the 
taking  and  selling  of  real  property. 

EPA  and  HUD  added  this  definition 
in  response  to  requests  that  the  final 
rule  include  a  regulatory  definition  of 
the  term.  EPA  and  HUD  beUeve  that  this 
definition  will  help  property  owners 
determine  the  appUcability  of  the 
foreclosure  exemption  to  their 
transactions.  Recognizing  that  different 
jiirisdictions  may  have  diffiering 
interpretations  of  what  constitutes 
"foreclosure,"  EPA  and  HUD  have 
developed  a  general  definition  that 
provides  flexibiUty  to  work  within 
established  local  laws  and  customs. 

5.  Housing  for  the  elderly  means 
retirement  communities  or  similar  types 
of  housing  specifically  designed  for 
hoiiseholds  composed  of  one  or  more 
persons  62  years  of  age  or  more  at  the 
time  of  initial  occupancy. 

In  response  to  pubUc  comments,  EPA 
and  HUD  have  added  a  definition  for 
this  term  to  the  regulatory  text.  This 
definition  is  consistent  with  the 
definition  used  by  HUD's  Supportive 
Housing  for  the  Elderly  Program  (See  24 
CFR  277.1(f)].  While  some  commenters 
recommended  the  use  of  a  "55  years  or 
older"  standard  (as  used  to  define 
"older  person"  in  the  Fair  Housing  Act), 
HUD  believes  that  the  current  definition 
is  more  consistent  with  HUD's  other 
programs  for  the  elderly. 

6.  Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
equal  to  or  in  excess  of  1.0  milligram 
per  square  centimeter  or  0.5  percent  by 
weight. 

This  term  has  been  modified  slightly 
from  the  language  provided  in  Title  X 
and  TSCA  to  retain  consistency  with  the 
many  HUD  programs  already  using  the 
levels  defined  under  section  302(c)  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act. 

7.  Lead-based  paint  free  housing 
means  target  housing  that  has  been 
found  to  be  free  of  paint  or  other  surface 
coatings  that  contain  lead  equal  to  or  in 
excess  of  1.0  milUgram  per  square 
centimeter  or  0.5  percent  by  weight. 

EPA  and  HUD  have  added  this 
definition  in  support  of  the  provision  of 
the  rule  that  allows  rental  transactions 
in  "lead-based  paint  free"  rental 
housing  to  be  excluded  from  the  section 
1018  requirements.  EPA  and  HUD 
provide  further  discussion  of  this 
provision  in  unit  IV.  A.  2.  of  this 
preamble. 


UM  I 


8.  Lead-based  paint  hazard  means 
any  condition  that  causes  exposiure  to 
lead  from  lead-contaminated  dust,  lead- 
contaminated  soil,  or  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  as 
established  by  the  appropriate  Federal 
agency. 

This  term,  defined  in  section  1004  of 
Title  X,  is  unchanged  from  the  proposed 
rule.  EPA  has  released  guidance  on 
identifying  lead  hazards  in  paint,  dust, 
and  soil  (60  FR  47248)  and  is  currently 
developing  Federal  standards.  In 
addition,  HUD  has  released 
comprehensive  guidelines  for 
evaluation  and  control  of  lead-based 
paint  hazards  in  housing  (Ref.  7). 

9.  Lessee  means  any  entity  that  enters 
into  an  agreement  to  lease,  rent,  or 
sublease  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusts,  government 
agencies,  housing  agencies,  Indian 
tribes,  and  noiiprofit  organizations. 

EPA  and  HUD  received  limited 
comments  on  this  definition  and  have 
made  minor  revisions  to  the  language  of 
the  definition  to  clarify  its  appUcabiUty 
to  trusts  and  subleases. 

10.  Lessor  means  any  entity  that  offers 
target  housing  for  lease,  rent,  or 
sublease,  including  but  not  Umited  to 
individuals,  partnerships,  corporations, 
trusts,  government  agencies,  housing 
agencies,  Indian  tribes,  and  nonprofit 
organizations. 

EPA  and  HUD  received  limited 
comments  on  this  definition  and  have 
made  minor  revisions  to  the  language  of 
the  definition  to  clarify  its  applicability 
to  trusts  and  subleases. 

11.  Owner  means  any  entity  that  has 
legal  title  to  target  housing,  including 
but  not  limited  to  individuals, 
partnerships,  corporations,  trusts, 
government  agencies,  housing  agencies, 
Indian  tribes,  and  nonprofit 
organizations,  except  where  a  mortgagee 
holds  legal  title  to  property  serving  as 
collateral  for  a  mortgage  loan,  in  which 
case  the  owner  is  considered  the 
mortgagor. 

EPA  and  HUD  have  revised  the 
definition  provided  in  the  proposed  rule 
to  clarify  its  applicability  to  trusts  and 
to  clarify  one  situation  in  which 
mortgage  lenders  (mortgagees),  rather 
than  borrowers  (mortgagors),  hold  title 
and  are  therefore  owners. 

12.  Purchaser  means  an  entity  that 
enters  into  an  agreement  to  purchase  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusts,  government 
agencies,  housing  agencies,  Indian 
tribes,  and  nonprofit  organizations. 


EPA  and  HUD  received  Umited 
conunents  on  this  definition  and  have 
made  minor  revisions  to  the  language  of 
the  definition  to  clarify  its  applicability 
to  trusts. 

13.  Risk  assessment  means  an  on-site 
investigation  to  determine  and  report 
the  existence,  nature,  severity,  and 
location -of  lead-based  paint  haz^ds  in 
residential  dwellings,  including:)(l) 
Information  gathering  regarding 
and  history  of  the  housing  and 
occupancy  by  childr^j}n^Br-age^6;  (2) 
visuEil  inspection;  (3)IMned ' 
sampling  or  other  environmental 
sampling  techniques;  (4)  other  activity 
as  may  be  appropriate;  and  (5)  provision 
of  a  report  explaining  the  results  of  the 
investigation.      ^ 

This  definition,  provided  in  section 
1004  of  Title  X,  is  unchsmged  from  the 
proposed  rule.  Under  section  402  of 
TSCA,  EPA  will  promulgate  separate 
regulations  regarding  the  conduct  of 
such  activities,  as  well  as  a  program  for 
training  and  certifying  workers  engaged 
in  these  activities.  Under  section  404  of 
TSCA,  these  regulations  will  also 
include  a  process  for  authorizing  States 
to  implement  their  own  training  and 
certification  programs. 

14.  Se/7er  means  any  entity  that 
transfers  legal  title  to  target  housing,  in 
whole  or  in  part,  in  retiun  for 
consideration,  including  but  not  Umited 
to  individuals,  partnerships, 
corporations,  trusts,  govenunent 
agencies,  housing  agencies,  Indian 
tribes,  and  nonprofit  organizations.  The 
term  "seller"  also  includes:  (1)  An 
entity  that  transfers  shares  :.n  a 
cooperatively  owned  project,  in  return 
for  consideration  and  (2)  an  entity  that 
transfers  its  interest  in  a  leasehold  in 
jurisdictions  or  circumstances  where  it 
is  legally  permissible  to  separate  the  fee 
title  frt)m  the  title  to  the  improvement, 
in  return  for  consideration. 

EPA  and  HUD  received  Umited 
conunents  on  this  definition  and  have 
made  minor  revisions  to  the  language  of 
the  definition  to  clarify  its  appUcability 
to  trusts. 

15.  Target  housing  means  any  housing 
constructed  prior  to  1978,  except 
housing  for  die  elderly  or  persons  with 
disabiUties  (imless  any  child  who  is  less 
than  6  years  of  age  resides  or  is  expected 
to  reside  in  such  housing)  or  any  0- 
bedroom  dwelling. 

This  definition  was  provided  by 
section  1004  of  Title  X  and  is 
unchanged.  Where  commentera 
provided  recommendations  for  revising 
or  clarifying  the  definition,  EPA  and 
HUD  have  addressed  those  comments 
within  the  scope  and  applicabiUty 
section  of  the  final  rule.  Commenters 
also  noted  that  the  proposed  rule 


misstated  the  statutory  definition  by 
limiting  the  0-bedroom  dwelling 
exception  to  housing  where  no  children 
under  6  reside  or  are  expected  to  reside. 
EPA  and  HUD  have  modified  the     ' 
definition  to  reflect  the  statutory 
language. 

16.  0-bedroom  dwelling  means  any 
residential  dwelling  in  which  the  Uving 
area  is  not  separated  from  the  sleeping 
area.  Such  term  includes  efficiencies, 
studio  apartments,  dormitory  housing, 
miUtary  barracks,  and  rentals  of 
individual  rooms  in  residential 
dwelUngs. 

In  the  preamble  of  the  proposed  rule. 
EPA  and  HUD  clarified  their 
interpretation  of  this  term  by  identifying 
efficiencies,  studio  apartments, 
dormitory  housing,  military  barracks, 
and  other  such  housing  in  which  the 
living  area  is  unseparated  fit>m  the 
sleeping  area  as  types  of  dwellings  that 
are  not  covered  under  the  rule.  EPA  and 
HUD  have  added  rentals  of  individual 
rooms  in  a  residential  dwelling  to  the 
types  of  transactions  that  would  involve 
a  0-bedroom  dwelling.  All  of  these 
clarifications  are  included  in  the 
regulatory  definition  in  the  final  rule's 
regulatory  text. 

D.  Changes  to  the  Disclosure 
Requirements 

Section  1018(a)(1)(B)  requires  that 
"before  the  purchaser  or  lessee  is 
obUgated  under  any  contract  to 
purchase  or  lease  the  housing, .  .  .the 
seller  or  lessor  shall. .  .disclose  to  the 
piuchaser  or  lessee  the  presence  of  any 
known  lead-based  paint  or  any  lead- 
based  paint  hazards,  in  such  housing, 
and  provide  any  lead  hazard  evaluation 
report  available  to  the  seHer  or  lessor." 

EPA  and  HUD  received  more  than  150 
comments  oh  their  proposed 
requirements  for  such  information 
disclosure,  addressing  both  the 
proposed  disclosure  process  and  the 
issue  of  what  information  should  be 
covered.  In  particular,  recurring  themes 
among  the  comments  included:  (1)  The 
need  for  greater  specificity  regarding  the 
necessary  timing  for  disclosure 
activities;  (2)  concerns  over  which 
activities  should  constitute  disclosure; 
and  (3)  what  kinds  of  information 
should  be  disclosed  under  this  rule.  The 
foUowing  is  a  brief  discussion  of  these 
key  points  and  a  summary  of  the 
regulatory  requirements. 

1.  Timing  of  disclosure  events.  In 
addressing  the  need  for  greater  clarity 
regarding  the  timing  of  disclosure 
activities,  EPA  and  HUD  have  attempted 
to  maximize  the  parties'  flexibiUty  in 
incorporating  these  requirements  during 
negotiations.  EPA  and  HUD  believe  thaf 
this  flexibiUty  is  important  given  the 


many  types  of  transactions  covered  by 
these  provisions  and  the  existence  of 
distinct  local  requirements  and  customs. 
Therefore,  the  final  rule  identifies  only 
the  latest  point  at  which  full  disclosure 
must  occiu.  Using  the  statute  as  a  guide, 
EPA  and  HUD  have  identified  this  point 
as  before  the  purchaser  or  lessee 
becomes  obligated  under  any  contract  to 
purchase  or  lease  the  housing. 

Some  commenters  raised  the  concern, 
however,  that  without  additional 
clarification  regarding  how  and  when 
information  must  be  disclosed,  the  final 
rule  could  cause  unnecessary  confusion 
regarding  how  the  requirements  will 
work  in  actual  practice.  After  reviewing 
the  framework  set  out  in  the  proposed 
rule,  EPA  and  HUD  have  revised  and 
clarified  the  requirements  in  a  number 
of  ways.  First,  the  final  rule  contains 
numerous  minor  changes  to  the  wording 
of  definitions  and  requirements  to 
clarify  that  the  rule  does  not  require 
mass  disclosiu-e  to  all  prospective 
purchasers,  regardless  of  their  degree  of 
interest.  Second,  the  rule  requires  that 
certain  disclosure  and  acknowledgment 
language  become  part  of  the  final  sale  or 
lease  contract.  In  making  these  changes, 
EPA  and  HUD  have  considered  the 
typical  negotiation  process  involved  in 
leasing  and  sales  transactions. 

During  sales  transactions,  for 
example,  purchasers  often  take  the  first 
step  toward  formalizing  a  sales 
agreement  by  providing  a  written  offer 
to  purchase  the  housing.  If  accepted  and 
signed  by  the  seller,  this  offer  typically 
becomes  the  sales  contract.  The  statute's 
mandate  that  disclosure  and  notification 
take  place  before  the  purchaser  is 
obligated  imposes  a  requirement  on  the 
seller  to  disclose  information  before 
accepting  the  purchaser's  offer,  thereby 
allowing  the  piut:ha6er  an  opportunity 
to  review  the  information  and  to 
possibly  amend  the  offer.  If  a  seller  were 
to  accept  a  piuchaser's  offer  and 
obUgate  the  purchaser  before  disclosing 
known  information,  such  a  seller  would 
be  in  violation  of  Title  X  and  this  rule. 
Of  course,  the  parties  can  always  agree 
to  conduct  the  disclosure  activities  in 
advance  of  contract  discussions, 
provided  that  the  final  contract  includes 
the  signed  and  dated  disclosure 
elements  mandated  by  this  rule. 

In  leasing  transactions,  the  disclosure 
process  is  even  simpler.  While  the 
parties  are  free  to  negotiate  when  the 
disclosiu«  process  occurs,  lessors  must 
provide  the  information  and  complete 
the  disclosuf^  portions  of  the  lease  (or 
attachment)  before  the  lessee  becomes 
obligated  under  a  contract  to  lease  the 
housing.  By  requiring  that  the 
disclosure  information  be  included  in  or 
as  an  attachment  to  the  lease,  EPA  and 


HUD  seek  to  ensure  that  the  disclosiu^ 
process  automatically  occurs  during 
lease  negotiations. 

The  requirement  that  the  contract  or 
an  attachment  include  disclosure 
language  fulfills  two  additional 
functions.  First,  the  process  of 
completing  and  signing  these  sections 
ensures  that  all  parties  are  aware  of  their 
rights  and  obligations  and  are  able  to 
confirm  that  the  appropriate  actions 
have  already  occurred.  Second,  this 
disclosure  language  provides  a  clear 
reoord  of  compliimce. 

While  sectionsVl018(a)(2}  and  (3) 
mandate  lead  warning  language  for  all 
sales  transactions,  the  inclusion  of  such 
language  as  an  attachment  to  leases  is 
not  specifically  mandated  by  Title  X. 
EPA  and  HUD,  however,  believe  that  it 
is  necessary  to  include  the  warning 
language  in  leases  as  well.  Further,  the 
completion  and  retention  of  disclosure 
and  acknowledgment  language  is  a 
necessary  component  of  any  effective, 
enforceable  disclosure  requirement  for 
leasing  transactions.  , 

2.  Components  of  full  disclosure.  EPA 
and  HUD  consider  full  disclosure  to 
have  occurred  when  the  seller  or  lessor 
has  provided  the  following  items  to  the 
purchaser  or  lessee. 

a.  A  lead  hazard  information 
pamphlet  approved  by  EPA.  As  required 
by  TSCA  section  406,' EPA  has 
developed  a  lead  hazard  information 
pamphlet,  entitled  Protect  Your  Family 
from  Lead  in  Your  Home,  and  has  made 
it  available  through  government 
channels  and  private  sources.  EPA 
issued  the  final  notice  of  the  pamphlet's 
availabiUty  in  the  Federal  Register  of 
August  1. 1995  (60  FR  39167).  In 
addition  to  providing  detailed 
information  on  how  to  obtain  copies 
(individually,  in  bulk,  and  as  camera- 
ready  reprints),  the  notice  describes  the 
process  of  developing  the  pamphlet, 
including  considerable  public  review 
and  comment.  ■ 

The  statute  also  allows  States  to 
develop  their  own  lead  hazard 
information  pamphlets  under  section 
406,  provided  that  they  obtain 
authorization  and  approval  from  EPA. 
Several  States  that  already  have 
disclosure  provisions  have  expressed 
their  desire  to  seek  approval  to  use  their 
own  pamphlets  in  lieu  of  the  Federal 
pamphlet.  EPA  and  HUD  encourage 
States  interested  in  developing  their 
own  materials  to  seek  approval  of  their 
pamphlets  for  distribution  under  the 
section  1018  regulations. 

b.  Notice  of  tne  presence  of  known 
lead-based  paint  and/or  lead-based 
paint  hazards.  Sellers  and  lessors  must 
disclose,  based  on  their  actual 
knowledge,  whether  the  target  housing 
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is  known  to  contain  lead-based  paint 
and/or  lead-baaed  paint  hazards.  EPA 
and  HUD  received  many  comments  on 
the  types  of  information  under 
cosDsideration  for  disclosure  under  these 
requirements.  Many  of  the  commenters 
aoniressed  concern  that  the  proposed 
ruw  was  too  vague  about  what 
constituted  "known  information."  For 
example,  did  EPA  and  HUD  intend  for 
the  d^Klosuie  reqiiirements  to 
<^i«rtngiit«h  between  information  already 
in  the  possession  of  the  seller  or  lessor 
and  information  that  could  be  obtained 
only  by  some  further  investigation  or 
infnenoe?  Several  commenters 
described  this  distinction  in  terms  of 
actual  Imowledge  (knowledge  stemming 
from  existing  facts  and  information) 
versus  constructive  knowledge 
Qmowledge  that  could  be  inferred  or 
obtained  by  further  inquiry).  An 
expectation  that  the  property  owners 
meet  a  constructive  standard  for 
knowledge  could  create  an  implied 
testing  requirement. 

Wmie  the  Agencies  hope  to  encourage 
lead  hazard  evaluation  and  reduction 
efforts  through  all  of  their  regulatory 
and  non-regulatory  programs,  neither 
Agency  believes  that  Congress  intended 
to  mandate  additional  lead  hazard 
evaluation  activities  in  private  housing. 
EPA  and  HUD  beUeve  that  Congress 
intended  to  limit  the  disclosure 
^ligation  to  actual  knowledge.  The 
Mnal  rule,  therefore,  embraces  an  actual 
knowledge  standard  as  well.  With  this 
clear  standard,  property  owners  and 
their  agents  will  be  able  to  t&ke 
afBrmative  steps  to  comply  fully  with 
the  rule  and  be  confident  tiiat  they  have 
met  the  requirements  of  the  law  and  its 
implementing  regulations.  EPA  and 
HUD  believe  that  such  finaUty  is  a 
necessary  part  of  this  regulation,  given 
the  diverse  makeup  of  the  regulated 
community. 

c.  Provision  of  records  and  reports  on 
lead-based  paint  and/or  lead-based 
paint  hazards  available  to  the  seller  or 
lessor.  As  mandated  by  section 
1018(a)(1)(B),  sellers  and  lessors  must 
"provide  to  the  purchaser  or  lessee  any 
lead  hazard  evaluation  report  available 
to  the  seller  or  lessor."  EPA  and  HUD 
have  interpreted  "available  evaluation 
reports"  to  mean  records  and  reports 
that  pertain  to  lead-based  paint  and/or 
lead-based  paint  hazards  in  the  target 
housing  and  that  are  in  the  possession 
of  the  seller  or  lessor  or  that  are 
reasonably  obtainable  by  the  seller  or 
lessor  at  the  time  of  the  disclosure. 

During  the  proposed  rule  phase,  EPA 
and  HUD  requested  comment  regarding 
the  disclosure  of  known  lead-based 
paint  and/or  lead-based  paint  hazards  in 
other  units  within  target  housing.  EPA 


and  HUD  received  both  supporting  and 
opposing  comments  on  this 
requirement.  Opponents  argued  that 
distinct  dwelling  imits  can  have  very 
different  painting  histories,  making 
information  on  one  unit  an  unreliable 
indicator  of  other  units.  Proponents 
argued  that  regardless  of  differences  that 
may  exist,  the  painting  histories  of 
different  units  in  a  building  are  usually 
similar  enough  to  provide  valuable 
information  for  individuals  considering 
whether  lead  hazard  exposure 
precautions  are  prudent. 

EPA  and  HUD  believe  that 
information  and  reports  on  other  units 
in  the  target  housing  are  directly 
relevant  to  prospective  purchasers  and 
lessees  if  the  information  stems  from 
evaluation  or  reduction  efforts  in  the 
target  housing  as  a  whole.  In  large 
multifamily  properties,  evaluations  do 
not  necessarily  examine  every  dwelling 
unit  in  the  housing.  Rather,  inspectors 
or  risk  assessors  examine  a 
representative  sample  of  the  dwelling 
units  and  apply  the  findings  to  the 
housing  as  a  whole.  While  such 
evaluations  might  not  include  data  on  a 
specific  unit,  the  fact  that  the  evaluation 
was  designed  to  provide  information  on 
the  housing  as  a  whole  makes  the 
report's  findings  relevant. 

The  proposed  rule  also  requested 
comment  on  whether  sellers  and  lessors 
should  have  to  disclose  information  on 
past  elevated  blood-lead  levels  in  other 
occupants  of  target  housing.  Based  on 
the  comments  and  further  deliberation, 
EPA  and  HUD  decided  against  requiring 
disclosiu-e  of  medical  information  for 
several  reasons.  As  commenters  pointed 
out,  lead  exposure,  elevated  blood-lead 
levels,  or  lead  poisoning  may  come  from 
sources  other  than  lead-based  paint 
hazards  in  the  housing.  Where  elevated 
blood-lead  levels  were  determined  to 
stem  from  lead-based  paint  hazards;  in 
the  housing,  the  follow-up 
environmental  assessment  activities  in 
the  affected  person's  housing  will  likely 
generate  more  germane  records 
regarding  lead-based  paint  exposure 
hazards  in  the  housing. 

Commenters  also  questioned  whether 
disclosure  requires  the  actual  transfer  of 
all  documentation  from  the  seller  or 
lessor,  or  whether  simply  making  the 
information  accessible  for  the 
purchaser's  or  lessee's  evaluation  is 
adequate.  Based  on  the  mandate  in 
section  1018(a)(1)(B).  EPA  and  HUD 
believe  that  Congress  clearly  intended 
for  purchasers  and  lessees  to  receive 
their  own  copies  of  the  records  and 
reports  available  to  the  seller  or  lessor. 
Therefore,  the  seller  or  lessor  remains 
obligated  to  provide  copies  of  all 


relevant  materials  to  the  piuchaser  or 
lessee. 

d.  Completed  Lead  Warning 
Statement  and  acknowledgment 
language,  attached  to  the  sales  or  lease 
contract.  This  information,  set  out  in  24 
CFR  35.92  and  40  CFR  745.113, 
dociunents  the  disclosiue  and 
acknowledgment  process,  and  serves  as 
the  primary  confirmation  tool  for  all 
parties  in  ensuring  full  compliance  with 
the  regulatory  requirements.  This 
information  is  especially  important  in 
cases  where  purchasers  or  lessees 
conduct  contract  negotiations  through 
their  own  representatives  (requiring 
sellers,  lessors,  or  their  agents  to 
provide  documents  to  the  representative 
instead  of  the  purchaser  or  lessee).  In 
such  cases,  the  attachment  provides  a 
record  that  sellers,  lessors,  and  agents 
can  use  to  confirm  that  purchasers  and 
lessees  have  received  the  necessary 
disclosure  materials. 

llie  proposed  rule  required  the  use  of 
disclosure  forms  as  attachments  to  each 
contract  to  purchase  or  lease  target 
housing.  These  forms  would  have 
served  as  the  key  mechanisms  for 
documenting  compliance  with  the 
requirements.  EPA  and  HUD  carefully 
considered  the  merits  of  each  element, 
limiting  the  rule  to  information 
necessary  for  demonstrating  full 
cbmpUance. 

The  final  rule  includes  some  changes 
to  the  information  that  must  be  included 
in  the  contract.  Where  the  proposed  rule 
required  that  sellers  and  lessors  use 
federally  developed  disclosing  forms, 
the  final  rule  provides  greater  flexibility 
for  negotiating  parties  to  develop  their 
own  language,  provided  that  it  contains 
the  mandated  elements.  EPA  and  HUD 
eliminated  the  requirement  that  parties 
use  a  single  form.  Instead,  the  final  rule 
mandates  only  the  information  elements 
that  must  be  included  without 
mandating  specific  formats  or  forms. 

This  flexibiUty  is  especially  important 
to  States  that  have  developed,  or  are 
considering  developing,  their  own 
disclosing  requirements.  During  the 
comment  period,  several  States 
requested  that  the  final  rule  provide 
flexibiUty  for  States  to  merge  their  forms 
with  the  Federal  form,  eliminating 
unnecessary  duplication.  Under  the 
final  rule.  States  and  jurisdictions  will 
be  able  to  make  changes  to  the  format 
as  necessary  to  retain  consistency  with 
State  and  local  laws  and  customs. 

The  following  is  a  discussion  of  the 
required  elements. 

U)  Seller,  agent,  and  putvhaser 
requirements.  The  final  rule  requires 
that  each  contract  to  sell  target  housing 
include  an  attachment  containing 
specific  disclosure  and  acknowledgment 


elements,  in  the  language  of  the  contract 
(e.g.,  English,  Spanish).  The  elements 
required  are  described  below: 

(A)  The  first  required  element  is  the 
Lead  Warning  Statement,  consisting  of 
the  following  language: 

Every  purchaser  of  any  interest  in 
residential  real  property  on  which  a 
residential  dwelling  was  built  prior  to  1978 
is  notified  that  such  property  may  present 
exposure  to  lead  from  lead-based  paint  that 
may  place  young  children  at  risk  of 
developing  lead  poisoning.  Lead  poisoning  in 
young  children  may  produce  permanent 
neurological  damage,  including  learning 
disabilities,  reduced  intelligence  quotient, 
behavioral  problems,  and  impaired  memory. 
Lead  poisoning  also  poses  a  particular  risk  to 
pregnant  women.  The  seller  of  any  interest  in 
residential  real  property  is  required  to 

i>rovide  the  buyer  with  any  information  on 
ead-based  paint  hazards  from  risk 
assessments  or  inspections  in  the  seller's 
possession  and  notify  the  buyer  of  any 
known  lead-based  paint  hazuds.  A  risk 
assessment  or  inspection  for  possible  lead- 
based  paint  hazards  is  recommended  prior  to 
purchase. 

Congress  mandated  this  language  in 
section  1018(a)(3)  of  Tide  X.  While 
several  commenters  recommended 
providing  simpler  language,  EPA  and 
HUD  are  constrained  by  the  mandate 
and  have  retained  the  statement  as 
proposed. 

(B)  The  second  required  element  is  a 
statement  disclosing  the  presence  of  any 
known  lead-based  paint  and/or  lead- 
based  paint  hazards  in  the  target 
housing  or  indicating  no  knowledge  of 
the  presence  of  lead-based  paint  and/or 
lead-based  paint  hazards,  llie  seller 
must  also  provide  any  additional 
information  available  concerning  the 
known  lead-based  paint  and/or  lead- 
based  paint  hazards,  such  as  the  basis 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 
exist  in  the  housing,  the  location  of  the 
lead-based  paint  and/or  lead-based 
paint  hazards,  and  the  condition  of  the 
painted  surfaces.  The  statement  must 
also  list  all  records  and  reports 
pertaining  to  lead-based  paint  and/or 
lead-based  paint  hazards  that  are 
available  to  the  seller  and  that  have 
been  provided  to  the  purchaser.  If  no 
such  records  or  reports  are  available  to 
the  seller,  the  statement  must  so 
indicate. 

(C)  The  third  element  is  a  statement 
affirming  that  the  purchaser  has 
received  the  information  noted  in 
paragraph  (B)  above  and  the  leiad  hazard 
information  pamphlet  required  under 
section  406  of  TSCA  (15  U.S.C.  2696). 


The  pamphlet  described  above  may  be 
the  Federal  pamphlet  entiUed  Protect 
Your  Family  from  Lead  in  Your  Home 
or  a  State-developwd  pamphlet  that  has 
been  approved  by  EPA. 

(D)  'The  fourth  required  element  is  a 
statement  that  the  purchaser  has 
received  a  10-day  opportunity  to 
conduct  a  risk  assessment  or  inspection 
for  the  presence  of  lead-based  paint 
and/or  lead-based  paint  hazards  (unless 
the  parties  have  mutually  agreed  to  a 
different  period  of  time),  before 
becoming  obligated  under  the  contract 
to  purchase  the  housing.  Alternatively, 
a  purchaser  who  chooses  to  waive  the  , 
risk  assessment  or  inspection 
opportunity  must  so  indicate  in  writing. 

(E)  The  nfth  required  element  is  a 
statement  by  any  agent  involved  in  the 
transaction  that  the  agent  has  informed 
the  seller  of  the  seller's  obligations 
under  42  U.S.C.  4852d  and  that  the 
agent  is  aware  of  his/her  duty  to  ensure 
compliance  with  the  requirements  of 
this  rule. 

(F)  The  sixth  required  element  is  the 
signatures  of  the  seller(s),  agent(s),  and 
purchaser(s),  certifying  the  accuracy  of 
their  statements  on  the  attachment, 
along  with  their  dates  of  signature. 
These  signatures  document  the 
acceptance  by  the  parties  of  the 
information  they  have  provided  on  the 
attachment  as  a  whole  and  alert  the 
various  parties  to  their  respective  roles 
and  responsibilities. 

(ii)  Lessor,  agent,  and  lessee 
requirements.  Each  contract  to  lease 
target  housing  must  include  the 
following  elements,  as  an  attachment  or 
within  the  contract,  in  the  language  of 
the  contract  (e.g.,  English,  Spanish). 

(A)  The  first  required  element  is  a 
Lead  Warning  Statement  with  the 
following  language: 

Housing  built  before  1978  may  contain 
lead-based  paint.  Lead  bom  paint,  paint 
chips,  and  dust  can  pose  health  hazards  if 
not  managed  properly.  Lead  exposure  is 
especially  harmful  to  young  children  and 
present  women.  Before  renting  pre-1978 
housing,  lessors  must  disclose  the  presence 
of  known  lead-based  paint  and/or  lead-based 
paint  hazards  in  the  dwelling.  Lessees  must 
also  receive  a  federally  approved  pamphlet 
on  lead  poisoning  prevention. 

EPA.  and  HUD  received  a  considerable 
amount  of  comment  regarding  the 
language  of  the  Lead  Warning  Statement 
used  in  the  leasing  disclosure 
attachment.  EPA  and  HUD  have 
developed  a  modified  Lead  Warning 
Statement  for  leasing  transactions  that 
uses  simpler  words  and  syntax  than  the 


purchase  warning  statement  required  by 
TiUeX.    • 

(B)  The  second  required  element  is  a 
statement  disclosing  the  presence  of  any 
known  lead-based  paint  and/or  lead- 
based  paint  hazards  in  the  target 
housing  or  indicating  no  knowledge  of 
the  presence  of  lead-based  paint  and/or 
lead-based  paint  hazards,  llie  lessor 
shall  also  provide  any  additional 
information  available  concerning  the 
known  lead-based  paint  and/or  lead- 
based  paint  hazards,  such  as  the  basic 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 

'  exist;  the  location  of  the  lead-based 
paint  and/or  lead-based  paint  hazards; 
and  the  condition  of  the  painted 
surfaces.  The  statement  must  also  Ust 
any  records  or  reports  pertaining  to 
lead-based  paint  and/or  lead-based 
paint  hazards  that  are  available  to  the 
lessor  and  that  have  been  provided  to 
the  lessee.  If  no  such  records  or  reports 
are  available  to  the  lessor,  the  statement 
must  so  indicate. 

(C)  The  third  required  element  is  a 
statement  affirming  that  the  lessee 
received  the  information  noted  in 
paragraph  (B)  above  and  the  lead  hazard 
information  pamphlet  required  under 
section  406  of  TSCA  (15  U.S.C.  2686). 

(D)  The  fourth  required  element  is  a 
statement  by  any  agent  involved  in  the 
transaction  that  the  agent  has  informed 
the  lessor  of  the  lessor's  obligations 
imder  the  law  and  that  the  agent  is 
aware  of  his/her  duty  to  ensure 
compliance  with  the  requirements  of 
this  rule. 

(E)  The  fifth  required  element  is  the 
signatures  of  the  lessor(s),  agent(s),  and 
lessee(s),  certifying  the  accuracy  of  their 
statements,  along  with  their  dates  of 
signature.  These  signatures  document 
the  acceptance  by  the  parties  of  the 
information  they  have  provided  as  a 
whole  and  alert  the  various  parties  to 
the  roles  and  responsibilities  of  each 
party. 

3.  Sample  disclosure  attachments. 
Recognizing  that  many  parties  may 
prefer  having  access  to  a  sample  format. 
EPA  and  HUD  have  developed  sample 
disclosure  formats  for  sales  and  leasing 
contracts  for  public  reference.  These 
samples  are  not  included  in  the 
regulatory  text  itself  Nothing  in  the  rule 
requires  the  use  of  these  specific  formats 
if  a  seller  or  lessor  wishes  to  develop  a 
separate  format  that  includes  all  of  the 
required  elements. 
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(Sample  Disclosure  Format  for  Target  Housing  Sales) 


Disclosure  of  Information  on  Lead-Based  Paint  and/or  Lead-Based  Paint  Hazards 


Lead  Warning  Statement 

Every  purchaser  of  any  interest  in  residential  real  property  on  which  a  residential  dwelling  was  built  prior  to 
1978  /s  notified  that  such  property  may  present  exposure  to  lead  from  lead-based  paint  that  may  place 
young  children  at  risk  of  developing  lead  poisoning.  Lead  poisoning  in  young  children  may  produce  perma- 
nent neurological  damage,  including  learning  disabilities,  reduced  intelligence  quotient,  behavioral  prob- 
lems, and  impaired  memory.  Lead  poisoning  also  poses  a  particular  risk  to  pregnant  women.  The  seller  of 
any  interest  in  residential  real  property  is  required  to  provide  the  buyer  with  any  information  on  lead-based 
paint  hazards  from  risk  assessments  or  inspections  in  the  seller's  possession  and  notify  the  buyer  of  any 
known  lead-based  paint  hazards.  A  risk  assessment  or  inspection  for  possible  lead-based  paint  hazards  is 
recommended  prior  to  purchase. 

Seller's  Disclosure 

(a)  Presence  of  lead-based  paint  and/or  lead-based  paint  hazards  (checl<  (i)  or  (ii)  below): 
(i) Known  lead-based  paint  and/or  lead-based  paint  hazards  are  present  in  the  housing  (explain). 


(Ij) Seller  has  no  knowledge  of  lead-based  paint  and/or  lead-based  paint  hazards  in  the  housing. 

(b)  Records  and  reports  available  to  the  seller  (check  (i)  or  (ii)  below): 

(i) Seller  has  provided  the  purchaser  with  all  available  records  and  reports  pertaining  to  lead-based 

paint  and/or  lead-based  paint  hazards  in  the  housing  (list  documents  below). 


(ii) Seller  has  no  reports  or  records  pertaining  to  lead-based  paint  and/or  lead-based  paint  hazards  in 

the  housing. 

Purcliaser's  Acknowledgment  (initial) 

(c) Purchaser  has  received  copies  of  all  information  listed  above. 

(d) Purchaser  has  received  the  pamphlet  Protect  Your  Family  from  Lead  in  Your  Home. 

(e) Purchaser  has  (check  (i)  or  (ii)  below): 

(i) received  a  1 0-day  opportunity  (or  mutually  agreed  upon  period)  to  conduct  a  risk  assessment  or  in- 
spection for  the  presence  of  lead-based  paint  and/or  lead-based  paint  hazards;  or 

(ii) waived  the  opportunity  to  conduct  a  risk  assessment  or  inspection  for  the  presence  of  lead-based 

paint  and/or  lead-t}ased  paint  hazards. 

Agent* s  Acknowledgment  (initial) 

(f) Agent  has  informed  the  seller  of  the  seller's  obligations  under  42  U.S.C.  4852d  and  is  aware  of  his/her 

responsibility  to  ensure  compliance. 

Certification  of  Accuracy 

The  following  parties  have  reviewed  the  information  above  and  certify,  to  the  best  of  their  knowledge,  that 
the  information  they  have  provided  is  true  and  accurate. 


Seller 


Date 


Seller 


Date 


Purchaser 


Agent 


Date 


Date 


Purchaser 


Agent 


Date 


Date 
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(Sample  Disclosure  Format  for  Target  Housing  Rentals  and  Leases) 


Disclosure  of  Information  on  Lead-Based  Paint  and/or  Lead-Based  Paint  Hazards 


Lead  Warning  Statement 

Housing  built  before  1978  may  contain  lead-based  paint.  Lead  from  paint,  paint  chips,  and  dust  can  pose 
health  hazards  if  not  managed  property.  Lead  exposure  is  especially  harmful  to  young  children  and  preg- 
nant women.  Before  renting  pre-1978  housing,  lessors  must  disclose  the  presence  of  known  lead-based 
paint  and/or  lead-based  paint  hazards  in  the  dwelling.  Lessees  must  also  receive  a  federally  approved 
pamphlet  on  lead  poisoning  prevention. 

Lessor's  Disclosure 

(a)  Presence  of  lead-based  paint  and/or  lead-based  paint  hazards  (Check  (i)  or  (ii)  below): 
(i) Known  lead-based  paint  and/or  lead-based  paint  hazards  are  present  in  the  housing  (explain). 


(ii) Lessor  has  no  knowledge  of  lead-based  paint  and/or  lead-based  paint  hazards  in  the  housing. 

(b)  Records  and  reports  available  to  the  lessor  (Check  (i)  or  (ii)  below): 

(i) Lessor  has  provided  the  lessee  with  all  available  records  and  reports  pertaining  to  lead-based  paint 

and/or  lead-based  paint  hazards  in  the  housing  (list  documents  below). 


(ii) Lessor  has  no  reports  or  records  pertaining  to  lead-based  paint  and/or  lead-based  paint  hazards  in 

the  housing. 

Lessee's  Acknowledgment  (initial) 

(c) Lessee  has  received  copies  of  all  information  listed  above. 

(d) Lessee  has  received  the  pamphlet  Protect  Your  Family  from  Lead  in  Your  Home. 

Agenf  s  Acknowledgment  (initial) 


(e)- 


Agent  has  infonned  the  lessor  of  the  lessor's  obligations  under  42  U.S.C.  4852d  and  is  aware  of 


his/her  responsibility  to  ensure  compliance 

Certification  of  Accuracy 

The  following  parties  have  reviewed  the  information  atxjve  and  certify,  to  the  best  of  their  knowledge,  that 
the  information  they  have  provided  is  true  and  accurate. 


Lessor 


Date 


Lesser 


Date 


Lessee 


Date 


Lessee 


Date 


Agent 


Date 


Agent 


Date 
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4.  Recordkeeping  requirements.  EPA 
and  HUD  have  retained  the 
recordkeeping  reqiiirements  under  this 
rule  largely  as  proposed.  The  seller  and 
any  agent  are  required  to  retain  a  copy 
of  the  completed  disclosure  and 
acknowledgment  contract  attachment 
(discussed  below),  required  under 
§§  35.92(a)  and  745.113(a),  for  3  years 
from  the  completion  date  of  the  sale. 
Similarly,  the  lessor  and  any  agent  are 
required  to  retain  a  copy  of  the 
completed  lease  or  attachment,  required 
under  S  35.92(b)  and  §  745.113(b)  of  this 
rule  for  3  years  from  the  commencement, 
of  the  leasing  period.  EPA  and  HUD 
have  determined  that  a  3-year  period  is 
an  appropriate  amoimt  of  time  to  ensiue 
compliance  with  the  requirements  of 
Title  X  and  to  support  Federal 
compliance  monitoring  efforts.  This 
recordkeeping  requirement  is  not 
intended  to  place  any  limitations  on 
dvil  suits  under  Title  X  or  to  otherwise 
afiisct  a  lessee's  or  purchaser's  rights 
under  the  dvil  penalty  provisions  of 
section  1018(b)(3)  of  Title  X. 

EPA  and  HUD  requested  comment  on 
whether  the  rule  should  include  an 
additional  recordkeeping  provision 
requiring  that  property  owners  retain  all 
records  and  reports  of  lead-based  paint 
and/or  lead-based  paint  heizards  in  the 
housing  for  the  length  of  their 
ownership.  Based  on  the  statute's  use  of 
the  term  "available"  lead  hazard 
evaluation  reports,  EPA  and  HUD  have 
determined  that  a  spedfic 
recordkeeping  requirement  for  such 
reports  is  beyond  the  scope  of  this 
regulation.  Q'A  and  HUD  have, 
however,  clarified  "available"  lead 
hazard  evaliuttion  reports  to  encompass 
records  and  reports  in  the  possession  of 
the  seller  or  lessor  or  reasonably 
obtainable  by  the  seller  or  lessor  at  the 
time  of  the  disclosiu^.  This  approach 
recognizes  that  third  parties  may  in 
some  cases  play  an  independent 
recordkeeping  role  for  the  seller  or 
lessor. 

While  the  Agendes  do  not  mandate 
the  retentioB  of  these  records,  EPA  and 
HUD  encourage  sellers  and  lessors  to 
retain  relevant  records  in  anticipation  of 
future  sale  or  lease.  The  information 
provided  can  help  purchasers  and 
occupants  take  exposvue  prevention 
precautions  during  later  ownership  or 
occupancy.  The  requirement  to  disclose 
the  presence  of  known  lead-based  paint 
and/or  lead-based  paint  hazards  remains 
even  if  the  seller  or  lessor  is  unable  to 
locate  the  original  reports  quantifying 
the  data.  Section  1018  requires  sellers 
and  lessors  to  both  (1)  disclose  the 
presence  of  known  lead-based  paint 
and/or  lead-based  paint  hazards  in  the 
housing  and  (2)  provide  available 


written  records  and  reports  to  the 
purchaser  or  lessee.  By  mandating  that 
both  actions  occxu',  Congress  recognized 
the  distinction  between  the  two  actions, 
and  the  fact  that  the  seller  or  lessor 
might  have  actual  knowledge  of  lead- 
based  paint  and/or  lead-based  paint 
hazards  above  and  beyond  that  present 
in  available  reports. 

5.  Failure  to  fully  disclose  before 
ratification  of  contracts.  As  mandated 
by  "Title  X,  the  disclosure  of 
information,  the  provision  of  the  lead 
hazard  information  pamphlet,  and  the 
purchaser's  opportimity  to  condud  a 
risk  assessment  or  inspection  must 
occur  before  the  purchaser  or  lessee 
becomes  obligated  under  any  contrad  to 
pxuriase  or  lease  the  dwelling.  Section 
1018(c)  prohibits  regulatory  provisions 
that  would  "affect  the  validity  or 
enforceability  of  any  sale  or  contract  for 
the  purchase  and  sale  or  lease  of  any 
interest  in  residential  real  property  or 
any  loan,  loan  agreement,  mortgage,  or 
lien  made  or  arising  in  connection  with 
a  mortgage  loan"  and  states  that  nothing 
in  the  rule  "shall  create  a  defed  in 
title."  The  disclosure  requirements 
contained  in  this  rule  must  occur  prior 
to  contrad  ratification  and,  as  such,  do 
not  affed  the  validity  of  the  subsequent 
contrad.  Nor  does  failure  to  condud 
full  disclosure  before  sale  or  lease  affed 
the  validity  of  the  sales  or  leasing 
contrad  itself.  Rather,  purchasers 
seeking  remedy  for  the  non-disclosure 
may  avail  themselves  of  the  civil 
remedies  afforded  by  section  1018  of 
Title  X. 

6.  Opportunity  to  conduct  a  risk 
assessment  or  inspection.  Section 
1018(a)  requires  that  sellers  provide 
purchasers  with  a  10-day  opportunity  to 
conduct  a  risk  assessment  or  inspection 
for  the  presence  of  lead-based  paint 
and/or  lead-based  paint  hazards  before 
becoming  obligated  under  a  purchase 
contract.  The  length  of  time  may  be 
shortened  or  lengthened  by  mutual 
agreement.  In  the  proposed  rule,  EPA 
and  HUD  offered  several  approaches  for 
implementing  this  provision  of  section 
1018:  (1)  Establishing  Federal  standards 
for  the  implementation  of  the  evaluation 
period,  providing  flexibility  for 
adjustment  by  mutual  consent;  (2) 
limiting  the  regulatory  text  to  the 
statutory  language,  thereby  maximizing 
the  discretion  of  the  two  parties  in 
negotiating  the  terms;  (3)  codifying 
contract  contingency  language  for  use  in 
complying  with  the  final  rule;  and  (4) 
establishing  requirements  for  providing 
evaluation  opportunities  before  the 
preparation  of  contracts. 

Recognizing  that  home  inspedions  for 
various  hazards  and  housing  defeds  are 
common  occurrences  during  housing 


transactions  aroimd  the  country,  EPA 
and  HUD  beUeve  that  the  market  can 
incorporate  this  requirement  into  futiu« 
transactions  without  detailed  regulatory 
language.  The  final  rule,  therefore, 
steers  away  from  the  proposed  rule's 
preferred  approach  of  codifying  Federal 
standards  for  the  performance  of  the  10- 
day  evaluation  period  provision. 

However,  EPA  and  HUD  also 
recognize  that  some  private  sellers  may 
choose  to  condud  their  housing  sales 
without  the  aid  of  a  trained  agent  and 
may  lack  familiarity  with  the  standard 
processes  for  conducting  such  , 

evaluations  in  the  sales  transadion.  For 
such  persons,  EPA  and  HUD  are 
providing  the  following  discussion  of 
several  likely  approaches  for 
implementing  this  provision. 

First,  some  purchasers  may  choose  to 
waive  the  opportimity  for  a  risk 
assessment  or  inspection.  Piuchasers 
may  be  especially  inclined  to  waive  the 
opportunity  in  cases  where  the  seller 
provides  significant  amoimts  of  relevant 
information  on  the  property  during  the 
disclosiure  process,  or  in  cases  where  no 
children  are  expeded  to  reside  in  the 
housing.  If  the  purchaser  chooses  to 
waive  the  evaluation  opportunity,  the 
purchaser  is  still  obligated  to 
acknowledge  receipt  of  the  evaluation 
opportimity  on  the  attachment, 
dociunenting  this  voluntary  decision  to 
waive  the  opportunity. 

EPA  and  HUD  expect  that  in  most 
cases  where  the  purchaser  chooses  to 
exercise  his  or  her  evaluation 
opportunity,  the  parties  will  develop 
and  incorporate  into  the  contrad 
mutually  agreeable  terms  for  the 
condud  and  completion  of  the 
evaluation  opportunity.  The  final  rule 
provides  sellera  and  purchasers  with 
broad  flexibility  to  develop  terms  for 
performing  the  risk  assessment  or 
inspection. 

As  many  commenters  noted,  home 
inspections  are  already  common  aspeds 
of  housing  transactions.  Frequently, 
these  inspections  are  incorporated  into 
the  sales  contracts  as  contingency 
clauses,  providing  mutual  agreement  on 
the  timing,  terms,  and  condud  of  the 
inspection.  Common  terms  addressed  in 
these  clauses  include:  (i)  The  starting 
and  ending  day  of  the  inspection  period; 
(ii)  any  contingencies  and.conditions 
tied  to  the  contrad  regarding  the 
inspection  period;  (iiifthe  process  for 
removing  any  contingency  or  condition 
foUowring  the  completion  of  the 
inspection;  and  (iv)  the  disposition  of 
any  earnest  money  provided  by  the 
purchaser  before  die  opportunity  to 
insped.  This  general  framework  is  one 
possible  approach  that  parties  can 
consider  when  developing  mutually 


agreeable  terms  for  the  evaluation 
period  required  by  section  1018(a)  of 

•ntiex. 

While  most  commenters  stressed  the 
importance  of  providing  flexibility  for 
the  parties  to  develop  mutually 


agreeable  evaluation  terms,  many  also 
recommended  the  inclusion  of  sample 
language  as  a  reference.  For  the  purpose 
of  providing  guidance  on  creating 
contrad  language,  EPA  and  HUD  have 
included  the  following  sample  contrad 


contingency  clause  for  optional  use. 
This  language  is  offered  as  a  sample 
only,  and  nothing  in  this  rule  imposes 
a  requirement  on  either  party  to  accept 
or  rejed  this  language  in  the  current  or 
modified  form. 


Sample  Contract  Contingency  Language 

This  contract  is  contingent  upon  a  risk  assessment  or  inspection  of  the  property  for  the  presence  of  lead- 
based  paint  and/or  lead-based  paint  hazards  at  the  Purchaser's  expense  until  9  p.m.  on  the  tenth  cal- 
endar-day after  ratification  [Insert  date  10  days  after  contract  ratification  or  a  date  mutually  agreed  upon]. 
(Intact  lead-based  paint  that  is  in  good  condition  is  not  necessarily  a  hazard.  See  the  EPA  pamphlet  Pro- 
tect Your  Family  From  Lead  in  Your  Home  for  more  information.)  This  contingency  will  terminate  at  the 
above  predetermined  deadline  unless  the  Purchaser  (or  Purchaser's  agent)  delivers  to  the  Seller  (or  Sell- 
er's agent)  a  written  contract  addendum  listing  the  specific  existing  deficiencies  and  con-ections  needed, 
together  with  a  copy  of  the  inspection  and/or  risk  assessment  report.  The  Seller  may,  at  the  Seller's  op- 
tion, within days  after  Delivery  of  the  addendum,  elect  in  writing  whether  to  correct  the  condition(s) 

prior  to  settlement.  If  the  Seller  will  correct  the.  condition,  the  Seller  shall  fumish  the  Purchaser  with  certifi- 
cation from  a  risk  assessor  or  inspector  demonstrating  that  the  condition  has  been  remedied  before  the 
date  of  the  settlement.  If  the  Seller  does  not  elect  to  make  the  repairs,  or  if  the  Seller  makes  a  counter- 
offer, the  Purchaser  shall  have days  to  respond  to  the  counter-offer  or  remove  this  contingency  and 

take  the  property  in  "as  is"  condition  or  this  contract  shall  t>ecome  void.  The  Purchaser  may  remove  this 
contingency  at  any  time  without  cause. 


E.  Agent  Responsibilities 

Title  X  specifically  addresses  the 
responsibilities  of  agents,  requiring 
them  to  ensure  compliance  with  the 
provisions  of  the  law.  Agents  fulfill  this 
requirement  by  informing  sellera  or 
lessora  of  their  obUgations  and  by 
making  sure  that  these  activities  are 
completed  either  by  the  seller  or  lessor 
or  by  the  agent  peraonally.  Accordingly, 
24  CFR  35.94(b)  and  40  CFR  745.107(c) 
identify  the  seller's  affirmative  duty  to 
disclose  to  the  agent  any  known  lead- 
based  paint  and/or  lead-based  paint 
hazards  on  the  property.  Provided  that 
the  agent  has  actually  informed  the 
seller  or  lessor  of  his/her  obligation,  the 
final  rule  notes  that  the  agent  will  not 
be  responsible  for  information  withheld 
fix)m  the  agent  by  the  seller  or  lessor. 

V.  Non-Compliance  and  Enforcement 

EPA  and  HUD  received  considerable 
comment  on  the  enforcement  provisions 
discussed  in  the  statute  and  the 
proposed  rule.  Many  commentera 
requested  more  guidance  regarding  the 
Agencies'  plans  for  enforcement  of  the 
provisions,  as  well  as  assurances  that 
the  Agendes  recognize  the  importance 
of  active  education  and  outreach  to  the 
regulated  community.  As  all 
enforcement  authority  for  EPA  and  HUD 


derives  diredly  from  the  authorizing 
statutory  language,  both  the  proposed 
rule  and  the  final  rule  contain 
enforcement  language  that  is  essentially 
the  same  as  language  provided  in  Title 
X  and  TSCA.  The  following  is  a 
discussion  of  the  general  enforcement 
authority  provided  by  Congress,  along 
with  some  discussion  of  the  process  that 
EPA  and  HUD  will  use  in  developing  a 
sensible,  effective  enforcement 
approach. 

A.  HUD  Authority 

Section  1018(b)(1)  of  Title  X 
authorizes  HUD  to  impose  dvil 
monetary  penalties  on  any  person  who 
knowingly  violates  section  1018.  This 
authority  applies  to  violations  of  this 
final  rule  as  well.  HUD  can  impose 
penalties  under  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545).  These  penalties  may  be  up 
to  $10,000  for  each  violation.  In 
addition,  section  1018(b)(2)  of  Title  X 
authorizes  the  Secretary  to  "take  such 
lawful  action  as  may  be  necessary  to 
enjoin  any  violation"  of  the  law's 
provisions. 


B.  EPA  Authority 

1.  Civil.  Section  1018(b)(5)  of  Tide  X 
provides  that  failure  or  refusal  to 
comply  with  section  1018  or  its 
implementing  regulations  is  a  violation 
of  TSCA  section  409.  Violations  of 
TSCA  section  409  are  subjed  to  TSCA 
section  16  penalties.  Thus,  a  violator  of 
section  1018  can  be  subject  to  the 
penalty  provisions  under  TSCA  rection 
16  of  up  to  $10,000  for  each  violation. 

2.  Criminal.  TSCA  sedion  16(b) 
provides  that  any  person  who 
knowingly  or  willfully  violates  sedion 
409  (and  thus  sedion  1018)  could,  in 
addition  to  or  instead  of  any  civil 
penalty,  be  subjed.  upon  convidion,  to 
a  fine  of  not  more  than  $25,000  for  each 
day  of  violation  or  to  imprisonment  for 
not  more  than  1  year,  or  both.  For  the 
purposes  of  enforcement  under  section 
1018,  Congress  has  modified  the 
application  of  TSCA  sedion  16,  limiting 
the  fine  to  $10,000  "for  each  violation." 

C.  Enforcement  Responses 

Because  the  enforcement  provisions 
of  sedion  1018  are  clearly  set  forth  in 
the  statute,  the  final  rule  retains  largely 
unchanged  the  discussion  of  the 
enforcement  authority. 

However,  it  is  EPA's  and  HUD's  intent 
that  outreach  and  compliance  assistance 
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will  be  a  major  component  of  the 
section  1018  compliance  program  so 
that  individuals  are  fully  informed  of 
the  new  requirements  and  their 
obligations.  EPA  and  HUD  also  intend 
to  bring  clarity  and  predictabiUty  to  the 
enforcement  process  for  section  1018,  in 
acknowledgment  of  the  large  and 
diverse  population  affected  by  this  rule. 
Concurrent  with  this  rule's  release,  EPA 
will  issue  a  short  "Statement  of 
Approach"  as  it  relates  to  ensuring 
compliance  with  the  requirements  of 
section  1018,  for  the  information  of  the 
general  pubUc.  This  informational 
document  will  discuss  the  Agency's 
approach  to  the  section  1018 
compUance  assurance  program.  EPA  is 
also  developing  a  poUcy  for  use  by  EPA 
enforcement  personnel  to  achieve  a 
common  sense  result  between  a 
particular  violation  of  section  1018  and 
a  particular  enforcement  response.  This 
policy  includes,  but  is  not  limited  to, 
issuing  notices  of  warning  (without 
penalties)  as  appropriate  to  let  people 
knofw  that  they  are  out  of  compliance 
and  to  give  them  an  opportimity  to 
come  into  compUance,  while 
maintaining  provisions  that  will  ensure 
that  willful  and  repeat  violators  are 
appropriately  penaUzed.  This  result  is 
reached  in  the  context  of  an 
"Enforcement  Response  Policy"  (ERP), 
which  EPA  is  developing  separately  for 
this  rule. 

Regarding  HUD  enforcement  actions, 
HUD's  civil  money  penalty  procedures 
are  set  out  in  24  CFR  part  30.  These 
procedures  include  notices  of  intent  to 
request  civil  money  penalties,  civil 
money  penalty  panels,  administrative 
hearings  and  appeals,  judicial  review, 
and  collection  of  penalties.  A  civil 
money  penalty  panel  develops 
guidelines  to  determine  the  appropriate 
penalty  for  a  violation  of  section  1018. 
These  guidelines  include  the  following 
factors:  the  gravity  of  the  offense, 
awareness  of  procedures,  any  history  of 
prior  offenses,  the  ability  to  pay  the 
penalty,  the  injury  to  the  public,  any 
benefits  received  by  the  violator,  any 
potential  benefits  to  other  persons, 
deterrence  of  future  violators,  the 
violator's  culpabiUty,  and  such  other 
matters  as  justice  may  require. 

D.  Civil  Liability-Direct  Compensation 

In  addition  to  the  EPA  and  HUD 
enforcement  authority  for  the  provisions 
of  this  final  rule,  section  1018(b)(3)  of 
Title  X  states  that  "(A]ny  person  who 
knowingly  violates  the  provisions  of 
this  section  shall  be  jointly  and 
severally  liable  to  the  purchaser  or 
lessee  in  an  amount  equal  to  3  times  the 
amount  of  damages  incurred  by  such 
individual."  This  provision  allows  the 


purchaser  or  lessee  to  seek  direct 
compensation  for  any  damages  incurred 
based  on  the  seller's  or  lessor's 
noncompliance.  Section  1018(b)(4) 
authorizes  the  court  to  award  court 
costs,  reasonable  attorney  fees,  and 
expert  witness  fees  to  a  prevailing 
plaintiff. 

E.  Validity  of  Contracts  and  Liens 

Section  1018(c)  provides  that  nothing 
in  section  1018  (or  its  implementing 
rules)  "shall  affect  the  vahdity  or 
enforceability  of  any  sale  or  contract  for 
the  purchase  and  sale  or  lease  of  any 
interest  in  residential  real  property  or 
any  loan,  loan  agreement,  mortgage,  or 
lien  made  or  arising  in  connection  with 
a  mortgage  loan. ..."  It  also  provides 
that  nothing  in  section  1018  (or  its 
implementing  rules)  shall  "create  a 
defect  in  title." 

EPA  and  HUD  have  looked  at  section 
1018(c)  in  the  context  of  other  section 
1018  provisions,  which  outline  specific 
clauses  that  must  be  attached  to 
contracts  for  the  purchase  and  sale  of 
target  housing  and  specific  procediual     ■ 
protections  that  must  be  given  to  the 
purchaser  or  lessee. 

The  provisions  of  section  1018  cannot 
void  or  nullify  the  contract  after 
ratification  and  cannot  void  any  transfer 
of  real  estate,  even  if  it  can  be  proven 
that  the  seller  or  lessor  violated  section 
1018  provisions.  In  such  circumstances, 
the  purchaser  or  lessee  is  limited  to  the 
remedies  provided  in  section  1018.  Of 
course,  traditional  causes  of  action 
under  State  law  would  still  exist,  and 
possibly  could  be  applied  to  some 
section  1018  violations.  Also,  violations 
of  section  1018  could  be  subject  to  civil 
and  criminal  penalties  administered  by 
EPA  and  HUD  under  section  1018(b). 

VI.  Federal  Effect  on  State  and  Local 
Disclosure  Requirements 

Several  commenters  noted  that  some 
States  and  municipalities  already  have 
requirements  for  the  disclosiu^  of 
information  on  lead-based  paint  in 
housing.  In  developing  the  Federal 
disclosure  requirements,  several  key 
questions  have  been  raised  regarding 
such  programs:  (1)  Can  States  obtain 
authorization  to  administer  and  enforce 
their  programs  in  lieu  of  the  Federal 
program?  and  (2)  What  effect  do  the 
Federal  requirements  have  on  the  ability 
of  States  to  run  their  own  programs? 

EPA  and  HUD  have  determined  that 
Title  X  does  not  provide  authority  to 
delegate  the  administration  and 
enforcement  of  these  section  1018 
requirements  to  State  programs.  Where 
such  authority  to  authorize  State 
programs  was  anticipated  by  Congress 


(as  in  TSCA  section  402),  Congress 
provided  specific  authority. 

Where  possible,  EPA  and  HUD  have 
developed  these  requirements  to  make  it 
possible  for  State  afid  Federal 
requirements  to  complement  each  other. 
For  example,  EPA  and  HUD  had  State 
programs  in  mind  when  adding 
flexibility  in  the  development  of 
disclosure  and  acknowledgment 
attachments. 

Finally,  nothing  in  this  rule  is 
intended  to  reUeve  a  seller,  lessor,  or 
agent  from  any  responsibility  for 
compliance  with  State  or  local  laws, 
ordinances,  codes,  or  regulations 
governing  notice  or  disclosiure  of  known 
lead-based  paint  and/or  lead-based 
paint  hazards. 

Vn.  Summary  of  Regulatory  Impact 
Analysis 

EPA  and  HUD  have  prepared  a 
Regulatory  Impact  Analysis  (RIA)  that 
examines  the  potential  costs,  benefits, 
and  impacts  of  regulations  for  the 
disclosure  of  known  lead-based  paint 
hazards  in  residential  prop>erty  upon  the 
transfer  of  the  property  for  sale  or  rental. 
The  analysis  is  presented  in  five 
sections: 

•  Backgroimd  aiid  Framework  for 
Analysis 

•  Profile  of  Sectors  Affected 

•  Estimated  Costs  to  Private  Parties 
and  Government 

•  Effect  of  the  Lead-Based  Paint 
Hazard  Disclosure  Rule  for  Real  Estate 
Transfers  on  Small  Businesses — 
Regulatory  Flexibifity  Analysis 

•  Assessment  of  Benefits 

A.  Background  and  Framework  for 
Aiiulysia 

Those  parties  directly  afiected  by  the 
rule  are  the  seller,  lessor,  agent, 
property  manager,  purchaser,  and 
lessee.  The  required  activities  that 
impose  regulatory  biu'den  on  the 
affected  parties  fall  into  four  categories 
for  cost  estimation  purposes: 

1.  Start-up  costs,  which  include 
learning  the  rule's  requirements  and 
estabUshing  compliance  procedures; 

2.  Disclosiue  costs,  which  refer  to  the 
costs  resulting  fit>m  the  actual  transfer 
of  information  and  obtaining  needed 
signatvues; 

3.  Recordkeeping  costs,  which  result 
principally  from  the  requirement  that 
signed  acknowledgment  forms  must  be 
retained  by  the  provider  of  the 
information;  and 

4.  Materials  costs,  which  are  linked 
primarily  to  the  disclosure  requirement, 
as  the  lead  hazard  information  pamphlet 
must  be  purchased  or  photocopied 
(acknowledgment  forms  must  also  be 
duplicated).  Costs  may  also  be  incurred 


for  fiUng  where  a  large  number  of 
acknowledgment  statements  or 
dociunents  for  disclosure  are  generated 
(e.g.,  by  agents),  though  such  burden 
was  estimated  to  be  quite  modest. 

The  requirements  of  section  1018  of 
the  Act  fall  primarily  on  the  seller  or 
lessor  of  "target  housing,"  which  is 
defined  to  be  any  housing  constructed 
prior  to  1978,  except  housing  for  the 
elderly  or  persons  with  disabilities 
(imless  any  child  who  is  less  than  6 
years  of  age  resides  or  is  expected  to 
reside  in  such  housing)  or  any  0- 
bedroom  dwelling.  However,  if  an  agent 
or  property  manager  acts  on  behalf  of 
the  seller  or  lessor,  which  EPA  and  HUD 
have  estimated  to  be  the  case  in  most 
transfers,  responsibilities  to  ensure 
comphance  fall  to  such  agents  or 
managers  as  well. 

To  estimate  the  impacts  of  the  rule, 
EPA  and  HUD  sought  data  pertaining  to 
the  number  of  affected  parties  in  each 
classification  listed  above,  the  frequency 
with  which  affected  purchase  and  lease 
transactions  are  completed,  and  the 
incremental  costs,  in  labor  and 
materials,  added  to  each  transaction  by 
the  regulations. 

B.  Profile  of  Sectors  Affected 

The  larger  of  the  two  affected  sectors 
expected  to  bear  the  principal  effects  of 


the  rule  falls  within  Standard  Industrial 
Classification  (SIC)  code  651,  Real 
Estate  Operators  and  Lessors.  EPA 
estimates  there  to  be  92,000 
establishments  potentially  affected  by 
the  rule.  Also  affected  are  business 
establishments  falling  within  SIC  code 
653,  Real  Estate  Agents  and  Managers. 
An  additional  92,000  establishments 
could  be  affected  by  the  rule  in  this 
sector. 

Employment  data  were  obtained  for 
the  occupations  most  likely  to  be 
involved  in  transactions  subject  to  the 
rule.  EPA  and  HUD  estimate  that 
324,000  real  estate  agents  and  243,000 
property  managei's  will  be  affected. 

With  regard  to  transaction  volume,  2.9 
miUion  sales  transactions  and  9.3 
million  rental  transactions  were 
estimated  to  occur  annually  in  target 
housing. 

C.  Estimated  Costs  to  Private  Parties  and 
Government 

Table  1  below  summarizes  the 
estimated  annual  costs  associated  with 
the  rule.  The  four  costs  to  private 
parties,  or  compliance  costs,  are 
discussed  briefly  below.  Costs  to 
government  represent  rule 
administration  activities. 

The  first  private  party  cost  category, 
start-up  costs,  represents  about  one- 


third  of  overall  annual  compliance 
costs.  Factors  affecting  the  magnitude  of 
these  costs  include  the  number  of 
employees  having  to  familiarize 
themselves  with  the  regulations,  both 
initially  (employees  in  the  existing 
workforce)  and  over  time  (new  entrants 
to  the  affected  sectors);  the  time 
required  to  learn  the  activities  that  must 
be  undertaken  in  order  to  comply;  and 
the  hourly  compensation  of  affected 
employees. 

As  Table  1  shows,  disclosure  event 
costs  constitute  the  greatest  portion  of 
overall  compliance  costs.  Factors 
affecting  the  magnitude  of  these  costs 
include  the  frequencies  of  regulated 
events;  the  time  involved  in  performing 
requi.red  activities,  such  as  providing  to 
the  prospective  purchaser/lessee  the 
required  information  and  obtaining  the 
required  signatures;  and  the  hourly      ^ 
compensation  of  all  involved  parties. 
EPA  and  HUD  also  took  into  account  the 
fact  that  a  number  of  States  have  similar 
requirements  pertaining  to  information 
transfer  regarding  potential  lead  hazards 
in  the  sale  of  residential  properly.  Thus, 
an  allowance  was  made  in  the  burden 
estimates  for  transactions  occurring  in 
such  States  to  reflect  a  certain  level  of 
current  compliance. 


Table  1 — Summary  of  Annual  Costs  of  the  Disclosure  Rule  for  Residential  Property  Transfer 


Estimated  Annual  Costs  to  Private  Parties  -  Sales  Transactions 

Start-up  Costs* 
Disclosure  Event  Costs 
Recordkeeping  Costs 
Materials  Costs 


$25.8  million 
20.2  million 
0.6  million 
2.8  million 


Rental  Transactions 


Total  for  Sales  Transactions: 

Estimated  Annual  Costs  to  Private  Parties 

Start-up  Costs* 
Disclosure  Evtfht  Costs 
Recordlteeping  Costs 
Materials  Costs 

Total  for  Rental  Transactions: 


Total  Estimated  Annual  Costs  to  Private  Parties: 
Costs  to  Government 
Low  Estimate 
IHigh  Estimate 

Total  Estimated  Annual  Costs: 

Based  on  Low  Estimate  of  Govemment  Costs: 
Based  on  iHigli  Estimate  of  Government  Costs: 
•  First-year  costs  annualized  at  3  percent  rate  over  6  years. 


$49.4  million 

$  1.1  million 
$25.6  million 
$1.9  million 
$3.4  million 


$32.0  million 


$81.4  million 

$2.4  million 
$4.3  million 

$83.8  million 
$85.7  million 


Recordkeeping  and  materials  costs 
account  for  a  relatively  modest  share  of 


overall  annual  costs.  Factors  affecting 
the  magnitude  of  these  costs  include  the 


niunber  of  affected  parties  per 
transaction;  the  frequency  of 


UMI 


Federal  Register  /  Vol.  61.  No.  45  /  Wednesday.  March  6,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  45  /  Wednesday,  March  6,  1996  /  Rules  and  Rftguiation.'=:         9081 


tnmsactioiis,  the  costs  of  acquiring/ 
duplicating  documents,  which  include 
the  lead  hazard  information  pamphlet 
and  signed  acknowledgment  forms;  and 
costs  to  T""'"*"'"  documents. 

Additional,  indirect  costs  resxilting 
from  actions  taken  by  consimiers  in 
response  to  the  information  made 
available  by  the  rule  were  not 
quantified,  for  reasons  detailed  in  Unit 
Wll£.  of  this  preamble. 

To  administer  the  final  regulation, 
resources  will  be  required  to  conduct  a 
number  of  activities,  including: 
inspections;  violation  case  management; 
establishment  and  maintenance  of 
cooperative  agreements;  compliance 
assistance,  development  of  performance 
measurement  criteria;  and  management. 

D.  Effect  of  the  Lead-Based  Paint 
Haxard  Disclosure  Rule  for  Real  Estate 
Transfers  on  Small  Businesses- 
Beffilatory  Flexibility  Analysis 

EPA  and  HUD  investigated  the 
potential  impacts  of  the  rule  on  small 
btisinesses  and  have  prepared  a 
Regulatory  FlexibiUty  Analysis  (RFA). 
Although  a  large  number  of  small 
establishments  may  be  affected  by  the 
rule,  cost  impacts  were  not  found  to  be 
of  sufBcient  magoitude  to  cause  imdue 
harm  to  such  estabUshments.  The  RFA 
is  summarized  separately  in  Unit  X.B.  of 
this  preamble. 

E.  Assessment  of  Benefits 

The  market  imperfection  that  the  rule 
is  intended  to  correct  is  the  lack  of 
information  available  to  prospective 
home  purchasers  and  lessees  concerning 
lead-based  paint  hazards  in  homes  they 
may  be  considering  for  purchase  or  rent. 
Under  the  rule,  general  information 
about  the  risks  associated  with  lead- 
based  paint  will  be  provided  through 
the  provision  of  a  brochure.  When 
avaUable.  information  about  the 
presence  of  or  abatement  of  lead  in  the 
specific  tmit  being  considered  for 
purchase  or  rent  must  also  be  disclosed 
(e.g.,  information  concerning  previous 
testing  for  the  presence  of  lead-based 
paint,  abatement  history,  etc.).  The 
failure  of  the  marketplace  to  provide 
this  information  or  to  provide 
prospective  home  purchasers  and 
lessees  the  opportimity  to  develop  such 
information  means  that  prospective 
purchasers  and  lessees  might  purchase 
or  lease  a  property,  or  make  pricing  or 
rental  payment  decisions  regarding 
properties,  without  understanding 
possible  lead-related  health  risks  or  risk 
management  costs  accompanying  the 
transaction. 

EPA  and  HUD  expect  that  this 
rulemaking  will  generate  benefits  by 
giving  prospective  home  piuchasers  and 


lessees  access  to  information  that  might 
otherwise  have  been  unavailable  (e.g., 
information  pertaining  to  abatement 
activities  for  a  specific  residence)  or  that 
they  might  have  been  able  to  acquire 
only  through  their  own  effort  and  at 
some  cost.  In  addition,  EPA  believes  the 
information  will  generate  health 
benefits  by  leading  many  purchasers 
and  lessees  to  modify  their  behavior  in 
a  way  that  will  reduce  risks  from  lead- 
based  paint.  For  example,  purchasers 
could  undertake  abatement  activities 
subsequent  to  taking  ownership  of  a 
dwelling,  change  household  cleaning 
practices,  or  request  professional 
assistance  when  undertaking  renovation 
activities.  The  rule  may  also  prompt 
property  owners,  due  to  reluctance  on 
the  part  of  prospective  purchasers/ 
lessees  to  select  housing,  containing 
lead-based  paint,  to  act  to  reduce  lead- 
related  hazards  associated  with  their 
residential  dwelUngs.  Health  benefits 
resulting  from  such  activities  are 
distinguishable  from  the  more  direct 
benefits  of  the  rule,  i.e.,  the  value  of 
improved  information.  Fvirther,  in  cases 
where  action  is  taken  to  remediate  a 
lead-based  paint  hazard,  additional 
costs  would  be  incurred,  and  would 
have  to  be  subtracted  from  the  expected 
benefits  associated  with  the 
remediation. 

EPA  and  HUD  no     diat  the  regulation 
does  not  require  actions  to  reduce  lead- 
based  paint  hazards  in  residential 
housing.  Thus,  the  extent  to  which  lead 
exposure  decreases  depends  upon  how 
transaction  participants  (i.e.,  sellers/ 
lessors  and  prospective  purchasers/ 
lessees)  value  and  respond  to  the 
additional  information. 

The  RIA  details  three  approaches  that 
are  evolving  and  that  can  be  seen  as  a 
starting  point  in  an  effort  to  expand  the 
level  of  understanding  of  how  Iwnefits 
from  information  products  can  be 
valued.  However,  an  information  base 
and  the  associated  accepted  analytical 
methods  necessary  to  predict  consiuner 
reaction  to  information  products  on 
lead-based  paint  hazards  are  not  readily 
available;  thus,  quantifying  the  expected 
benefits  of  this  rule,  either  in  terms  of 
efficiency  gains  from  improved 
decisionmaking  or  risk  reduction, 
would  be  extremely  difficult.  Given  the 
high  level  of  uncertainty  associated  with 
the  results  from  such  a  quantitative 
analysis,  and  given  the  prescriptive 
nature  of  section  1018  of  the  Act,  EPA 
and  HUD  beUeve  that  the  information 
provided  in  the  qualitative  analysis 
presented  in  the  RIA  served  to  inform 
decisionmaking. 


Vm.  Rulemaking  Record 

A  record  for  this  final  rule  has  been 
estabUshed  for  both  EPA  and  HUD 
under  docket  number  "OPPTS-62130." 
The  pubUc  version  of  this  record  for 
both  agencies  (which  does  not  contain 
any  information  claimed  as  Confidential 
Business  Information)  is  available  for 
inspection  bom  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
EPA's  TSCA  Nonconfidential 
hiformation  Center  (NQC),  Rm.  NE- 
B607.  401  M  St.,  SW.,  Washington,  DC 
20460. 

Hie  docket  contains  reference  works 
that  EPA  and  HUD  referred  to  in 
developing  this  regulation.  In  addition, 
other  dociunents,  including  the 
Regulatory  Impact  Analysis,  Information 
Collection  Request,  and  copies  of  all 
comments  on  the  proposed  rule,  are 
included  in  the  docket  for  public 
review.  The  draft  of  the  final  rule 
submitted  by  EPA  and  HUD  to  0MB  for 
review  prior  to  the  final  rule's 
promulgation  will  also  be  contained  in 
the  docket. 
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X.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Pursuant  to  Executive  Order  12866 
(58  FR  51735,  October  4, 1993),  it  has 
been  determined  that  this  is  a 
"significant  regulatory  action"  because 
of  potential  novel  legal  or  pohcy  issues 
arising  out  of  the  new  legal  mandates 
this  action  implements.  This  action  was 
subnutted  to  0MB  for  review,  and  any 
comments  or  changes  made  during  that 
review  have  been  dociunented  in  the 
pubUc  record. 

In  addition,  EPA  and  HUD  have 
prepiired  a  Regulatory  Impact  Analysis 
(RIA)  in  conjimction  with  their  lead 
information  disclosiue  rule  for  real 
estate  transfers.  EPA  and  HUD  find,  that 
the  rule  will  not  have  an  efiiect  on  the 
economy  of  $100  miUion  or  more,  will 
not  result  in  major  increases  in  costs  or 
prices,  and  is  not  anticipated  to  have 
significant  adverse  effects  on 
cbmpetition,  employment,  investment, 
or  productivity  in  the  relevant  sectors. 

EPA  and  HUD  estimate  the  overall 
costs  to  affected  entities  to  be  $81.4 
milhon  and  costs  to  govermnent  to 
range  from  $2.4  to  $4.3  milUon.  These 
estimates  include  costs  for  rule 
famiharization,  information  disclosure 
and  obtaining  required  signatxues, 
recordkeeping,  materials  costs,  and 
government  administration  costs.  EPA 
and  HUD  estimate  that  the  provisions  of 
the  rule  will  add  about  $2.00  to  $6.00 
to  the  cost  of  each  transaction. 

A  copy  of  the  RIA  is  available  in  the 
TSCA  Pubhc  Docket  Office  for  review 
and  public  conunent.  For  information 
on  the  pubhc  docket,  see  Unit  Vm.  of 
this  preamble,  entitled  Rulemaking 
Record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  requires  Federal 
agencies  to  consider  whether  a 
regulatory  action  will  have  an  adverse 
economic  impact  on  small  entities. 
Section  605(b)  requires  the  agencies  to 
either  certify  that  the  regulatory  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  or  prepare  a  Regulatory 
FlexibiUty  Analysis.  Under  the'EPA 
policy  that  implements  the  Regulatory 
FlexibiUty  Act,  EPA  performs  a 
RegiUatory  FlexibiUty  Analysis 
whenever  a  regulatory  action  is 
anticipated  to  have  any  economic 
impact  on  any  small  entities,  and  will 


also  seek  to  involve  these  small  entities 
in  the  development  of  the  regulatory 
action  to  thr  extent  possible   ^r  such, 
in  an  effort  to  identify  and  characterize 
the  rule's  effects  on  small  business,  EPA 
and  HUD  have  prepared  a  Regulatory 
FlexibiUty  Analysis.  This  assessment 
has  been  included  as  part  of  the  RIA  and 
is  summarized  below. 

In  preparing  the  RFA.  EPA  and  HUD 
first  developed  an  establishment  profile 
for  each  major  sector  (SIC  651  and  SIC 
653).  This  profile  mdicated  that 
approximately  75  percent  of  all 
estabUshments  in  SIC  651  (Real  Estate 
Operators  and  Lessors)  and 
approximately  73  percent  of  all 
estabUshments  in  SIC  653  (Real  Estate 
Agents  and  Managers)  fell  within  the  1 
to  4  employee  size  class.  These 
proportions  increased  to  90  percent  and 
87  percent,  respectively,  when 
employee  size  class  1  to  9  was 
examined. 

To  measure  the  cost  impacts  of  the 
rule  on  these  small  estabUshments, 
representative  or  model  estabUshments 
were  designed.  These  model 
estabUshments  corresponded  to  typical 
estabUshments  in  each  affected  sector, 
with  respect  to  nimiber  of  employees 
and  annual  transaction  volimie.  Since 
transaction  activity  was  reported  to  vary 
widely,  a  range  of  transaction  volume 
was  estimated  for  each  estabUshment 

For  each  model  estabUshment,  annual 
regulatory  costs  were  then  calculated 
and  compared  to  annual  labor  and 
overhead  costs.  Ratios  were  computed 
for  both  high  and  low  estimates  of  the 
range  of  transaction  activity.  In  the  case 
of  a  real  estate  sales  organization, 
regulatory  costs  were  foimd  to  represent 
from  0.20  to  0.42  percent  of  labor  and 
overhead  costs.  In  the  case  of  a  rental 
establishment,  impacts  were  sUghtly 
higher,  ranging  from  0.21  to  0.47 
percent.  An  establishment  engaged  in 
both  activities  was  projected  to  sustain 
impacts  of  0.28  to  0.63  percent. 

'Thus,  while  a  large  number  of  small 
estabUshments  will  be  potentially 
.affected  by  the  rule,  cost  impacts  were 
not  found  to  be  of  sufficient  magnitude 
to  cause  undue  harm  to  such 
establishments.  Consequently,  no 
regulatory  alternatives  are  being 
proposed  in  connection  with  small 
business  impacts. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 


prepared  by  EPA  (EPA  ICR  No.  1'/ 10.02) 
and  a  copy  may  be  obtained  irom  Sandy 
Farmei  OPPE  Regu"'»tnn'  Ir.ff*rmation 
Division,  Environmental  Protection 
Agency  (2136),  401  M  St.,  SW., 
Washington,  DC  20460  or  by  calling 
(202)  260-2740.  The  informaUon 
requirements  are  not  effective  until 
0MB  approves  them. 

The  mformation  collection 
requirements  of  this  rule  apply  to 
sellers,  lessors,  and  agents  of  target 
housing.  Before  selling  or  leasing  target 
housing,  the  following  information 
collection  activities  must  occur:  (1) 
Disclosure  of  known  lead-based  paint 
and/or  lead-based  paint  hazards:  (2) 
provision  of  any  available  records  and 
reports  pertaining  to  lead-based  paint  in 
the  housing;  (3)  provision  of  a  federally 
approved  lead  hazard  information 
pamphlet;  (4)  completion  and 
subsequent  retention  of  disclosure  and 
acknowledgment  language  for  3  years, 
and  (5)  provision  of  a  10-day  evaluation 
opportimity  to  purchasers  before 
obligation  under  purchase  contracts 
(this  time  period  can  be  adjusted  or 
waived  by  mutual  consent). 

These  requirements  will  help  to:  (1) 
Ensure  that  purchasers  and  renters  of 
older  housing  make  informed  housing 
and  maintenance  decisions  before  they 
become  obUgated  under  purchase  or 
lease  contracts;  (2)  ensure  that  all 
participants  in  target  housing  sales  and 
leasing  transactions  fully  understand 
their  rights  and  obligations  under 
section  1018  and  the  implementing 
regulations;  (3)  document  the 
completion  of  all  disclosure  activities  by 
the  responsible  parties;  and  (4)  provide 
a  record  of  compliance  for  use  by  EPA 
and  HUD  enforcement  officials.  Under 
the  authority  of  section  1018  of  Title  X, 
the  information  collection  requirements 
of  this  rule  are  mandatory  for  all 
applicable  sales  and  leasing 
transactions. 

The  annual  costs  to  private  parties  to 
comply  with  the  requirements  of  the 
rule  are  estimated  to  be  $81.4  million, 
with  an  associated  burden  of  7.1  million 
hours.  Annual  costs  may  be  broken 
down  into  two  components: 
Initialization  or  start-up  costs,  estimated 
to  be  $26.9  milUon  (annualized  at  3 
percent  over  3  years);  and  costs  for 
information  disclosure  and  maintenance 
of  records,  estimated  to  be  $54.5 
million.  Annual  burden  is  estimated  to 
be  distributed  among  35.1  million 
responses,  averaging  12.2  minutes  per 
response.  The  number  of  respondents  is 
estimated  to  be  15.5  milUon.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
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agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire. 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

An  Agency  may  not  conduct  or 
gponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  Upon  OMB  approval,  EPA  will  issue 
a  notice  in  the  Federal  Register  to 
announce  OMB's  approval  and  to  make 
a  technical  amendment  to  include  a 
reference  to  this  approval  in  40  CFR  part 
9. 

Send  comments  on  the  burden 
estimates  and  any.  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques,  to  the  Director, 
OPPE  Regulatory  Information  Division, 
Environmental  Protection  Agency 
(2136).  401  M  St.,  SW.,  Washington,  DC 
20460,  and  to  the  Office  of  Information 
and  Regulatory  Afiiairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Warfiington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence. 

B.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Coimcil  on 
Envirorunental  Quality  and  24  CFR 
50.19  and  50.20(o)(2]  of  the  HUD 
regulations,  the  policies  and  procedures 
contained  in  this  final  rule  relate  only 
to  information  services  and  are, 
therefore,  categorically  excluded  from 
the  requirements  of  the  National 
Environmental  Policy  Act. 

E.  HUD'S  Regulatory  Agenda 

This  rule  was  listed  as  Item  No.  1517 
in  HUD'S  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424),  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
requested  by  and  submitted  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  Houdb  of 
Representatives  under  section  7(o)  of 


the  Department  of  Housing  and  Urban 
Development  Act. 

F.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  which 
the  President  signed  into  law  on  March 
22,  1995.  EPA  and  HUD  have  assessed 
the  effects  of  this  regulatory  action  on 
State,  local,  and  tribal  governments,  and 
the  private  sector.  This  action  is  not  an 
"unfunded  mandate"  as  defined  by  that 
statute  and  will  not  result  in  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  government,  or 
by  the  private  sector.  Nevertheless,  EPA 
and  HUD  consulted  with  several  State, 
local,  and  tribal  governments  during  the 
development. 

A  copy  of  the  RIA  is  available  for 
public  review.  For  information  on  the 
public  docket,  see  Unit  Vm.  of  this 
preamble,  entitled  Rulemaking  Record. 

List  of  Subjects  in  24  CFR  Part  35 

Environmental  protection.  Grant 
programs-housing  and  community 
development.  Hazardous  substances. 
Lead,  Lead  poisoning.  Mortgage 
insiuance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Hazardous 
substances.  Lead,  Recordkeeping  and 
notification  requirements. 

Dated:  February  29. 1996. 
Henry  Cimeros, 

Secretary,  Department  of  Housing  and  Uiban 
Development. 

Dated:  February  29, 1996. 
Carol  M.  Browner. 

Administrator,  Environmental  Protection 
Agency. 

Therefore.  24  CFR  subtitle  A  and  40 
CFR  Chapter  I  are  amended  as  follows: 

24  CFR  Subtitle  A 

PART  35— LEAD-BASED  PAINT 
POISONING  PREVENTION  IN  CERTAIN 
RESIDENTIAL  STRUCTURES 

1.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  4821-4846 
and  4852d. 

2.  A  new  subpart  H  is  added  to  part 
35  to  read  as  follows: 

Subpart  H— Disclosure  of  Known  Lead- 
Based  Paint  and/or  Lead-Based  Paint 
Hazards  Upon  Sale  or  Leaae  of  Raaldantial 
Property 

Sw. 

35.80  Purpose. 

35.82  Scope  and  applicability. 

35.84  Effective  dates. 

35.86  Definitions. 


35.88        Disclosure  requirements  for  sellers 

and  lessors. 

35.90       Opportiinity  to  conduct  an 

evaluation. 

35.92        Certification  and  acknowledgment 

of  disclosure. 

35.94        Agent  responsibilities. 

35.96        Enforcement. 

35.98       Impact  on  State  and  local 

requirements. 

Subpart  H— Disclosure  of  Known  Lead- 
Baaed  Paint  and/or  Lead-Based  Paint 
Hazards  Upon  Sale  or  Lease  of  Residential 
Property 

§  35.80    Purpose. 

This  subpart  implements  the 
provisions  of  42  U.S.C.  4852d,  which 
impose  certain  requirements  on  the  sale 
or  lease  of  target  housing.  Under  this 
subpart,  a  seller  or  lessor  of  target 
housing  shall  disclose  to  the  purchaser 
or  lessee  the  presence  of  any  known 
lead-based  paint  and/or  lead-based 
paint  hazards;  provide  available  records 
and  reports;  provide  the  purchaser  or 
lessee  with  a  lead  hazard  information 
pamphlet;  give  purchasers  a  10-day 
opportunity  to  conduct  a  risk 
assessment  or  inspection;  and  attach 
specific  disclosure  and  warning 
language  to  the  sales  or  leasing  contract 
before  the  purchaser  or  lessee  is 
obligated  under  a  contract  to  pim:hase 
or  lease  target  housing. 

§35.82    Scope  and  applicability. 

This  subpart  applies  to  all 
transactions  to  sell  or  lease  target 
housing,  including  subleases,  with  the 
exception  of  the  following: 

(a)  Sales  of  target  housing  at 
foreclosure. 

(b)  Leases  of  target  housing  that  have 
been  found  to  be  lead-based  paint  free 
by  an  inspector  certified  imder  the 
Federal  certification  program  or  imder  a 
federally  accredited  State  or  tribal 
certification  program.  Until  a  Federal 
certification  program  or  federally 
accredited  State  certification  program  is 
in  place  within  the  State,  inspectors 
shall  be  considered  qualified  to  conduct 
an  inspection  for  this  purpose  if  they 
have  received  certification  imder  any 
existing  State  or  tribal  inspector 
certification  program.  The  lessor  has  the 
option  of  using  Uie  results  of  additional  . 
test(s)  by  a  certified  inspector  to  confirm 
or  refiite  a  prior  finding. 

(c)  Short-term  leases  of  100  days  or 
less,  where  no  lease  renewal  or 
extension  can  occur.  , 

(d)  Renewals  of  existing  leases  in 
target  housing  in  which  the  lessor'has 
previously  disclosed  all  information 
required  \mdei  §  35.88  and  where  no 
new  information  described  in  §  35.88 
has  come  into  the  possession  of  the 
lessor.  For  the  purposes  of  this 


paragraph,  renewal  shall  include  both 
renegotiation  of  existing  lease  terms 
and/or  ratification  of  a  new  lease. 

§35.84    Effective  dates. 

The  requirements  in  this  subpart  take 
effect  in  the  follovdng  manner: 

(a)  For  owners  of  more  than  four 
residential  dwellings,  the  requirements 
shall  take  effect  on  September  6, 1996. 

(b)  For  owners  of  one  to  four 
residential  dwellings,  the  requirements 
shall  take  effect  on  December  6, 1996. 

§35.86    Definitions. 

The  following  definitions  apply  to 
this  subpart. 

The  Act  means  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992,  42  U.S.C.  48S2d. 

Agent  means  any  pariy  who  enters 
into  a  contract  with  a  seller  or  lessor, 
including  any  party  who  enters  into  a 
contract  with  a  representative  of  the 
seller  or  lessor,  for  the  purpose  of 
selling  or  leasing  target  housing.  This 
term  does  not  apply  to  purchasers  or 
any  purchaser's  representative  who 
receives  all  compensation  fi'om  the 
purchaser. 

Available  means  in  the  possession  of 
or  reasonably  obtainable  by  the  seller  or 
lessor  at  the  time  of  the  disclosure. 

Common  area  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to,  hallways,  stairways,  laundry 
and  recreational  rooms,  playgroimds, 
commimity  centers,  and  boundary 
fences. 

Contract  for  the  purchase  and  sale  of 
residential  real  property  means  any 
contract  or  agreement  in  which  one 
party  agrees  to  purchase  an  interest  in 
real  property  on  which  there  is  situated 
one  or  more  residential  dwellings  used 
or  occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
home  or  residence  of  one  or  more 
persons. 

EPA  means  the  Environmental 
Protection  Agency. 

Evaluation  means  a  risk  assessment 
and/or  inspection. 

Foreclosure  means  any  of  the  various 
methods,  statutory  or  otherwise,  known 
in  different  jiuisdictions,  of  enforcing 
payment  of  a  debt,  by  the  taking  and 
selling  of  real  property. 

Housing  for  the  elderly  means 
retirement  commimities  or  similar  types 
of  housing  reserved  for  households 
composed  of  one  or  more  persons  62 
years  of  age  or  more  at  the  time  of  initial 
occupancy. 

Inspection  means: 

(1)  A  surface-by-surface  investigation 
to  determine  the  presence  of  lead-based 
paint  as  provided  in  section  302(c)  of 


the  Lead-Based  Paint  Poisoning  and 
Prevention  Act  (42  U.S.C.  4822!,  and 

(2)  The  provision  of  a  report 
explaining  the  results  of  the 
investigation. 

Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
equal  to  or  in  excess  of  1 .0  milligram 
per  square  centimeter  or  0,5  percent  by 
weight. 

Lead-based  paint  free  housing  means 
target  housing  that  has  been  found  to  be 
free  of  paint  or  other  surface  coatings 
that  contain  lead  equal  to  or  in  excess 
of  1.0  milligram  per  square  centimeter 
or  0.5  percent  by  weight. 

Leaa-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  or  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  siurfaces,  or 
impact  surfaces  that  would  result  in 
adverse  hiunan  health  effects  as 
established  by  the  appropriate  Federal 
agency. 

Lessee  means  any  entity  that  enters 
into  an  agreement  to  lease,  rent,  or 
sublease  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusts,  government 
agencies,  housing  agencies,  Indian 
tribes,  and  nonprofit  organizations. 

Lessor  means  any  entity  that  offers 
target  housing  for  lease,  rent,  or 
sublease,  including  but  not  limited  to 
individuals,  partnerships,  corporations, 
trusts,  government  agencies,  housing  — 
agencies,  Indian  tribes,  and  nonprofit 
organizations. 

Owner  means  any  entity  that  has  legal 
title  to  target  housing,  including  but  not 
limited  to  individuals,  partnerships, 
corporations,  trusts,  government 
agencies,  housing  agencies,  Indian 
tribes,  and  nonprofit  organizations, 
except  where  a  mortgagee  holds  legal 
title  to  property  serving  as  collateral  for 
a  mortgage  loan,  in  which  case  the 
owner  would  be  the  mortgagor. 

Purchaser  means  an  entity  that  enters 
into  an  agreement  to  purchase  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusts,  government 
agencies,  housing  agencies„Indian 
tribes,  and  nonprofit  organizations. 

Reduction  means  measures  designed 
to  reduce  or  eliminate  human  exposure 
to  lead-based  paint  hazards  through 
methods  including  interim  controls  and 
abatement. 

Residential  dwelling  means: 

(1)  A  single-family  dwelling, 
including  attached  structiu^s  such  as 
porches  and  stoops;  or 

(2)  A  single-family  dwelling  unit  in  a 
structxire  that  contains  more  than  one 
separate  residential  dwelling  unit,  and 


in  which  each  such  unit  is  used  or 
occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
residence  of  one  or  more  persons. 

Risk  assessment  means  an  on-site 
investigation  to  determine  and  report 
the  existence,  nature,  severity,  and 
location  of  lead-based  paint  hazards  in 
residential  'dwellings,  including: 

(1)  Information  gathering  regarding 
the  age  and  historv'  of  the  housing  and 
occupancy  by  children  under  age  6; 

(2)  Visual  inspection; 

(3)  Limited  wipe  sampling  or  other 
environmental  sampling  techniques: 

(4)  Other  activity  as  may  be 
appropriate;  and 

(5)  Provision  of  a  report  explaining 
the  results  of  the  investigation. 

Seller  means  any  entity  that  transfers 
legal  title  to  target  housing,  in  whole  or 
in  part,  in  return  for  consideration, 
including  but  not  limited  to  individuals, 
partnerships,  corporations,  trusts, 
government  agencies,  housing  agencies, 
Indian  tribes,  and  nonprofit 
organizations.  The  term  "seller"  also 
includes: 

(1)  An  entity  that  transfers  shares  in 

a  cooperatively  owned  project,  in  return 
for  consideration;  and 

(2)  An  entity  that  transfers  its  interest 
in  a  leasehold,  in  jurisdictions  or 
circiunstances  where  it  is  legally 
permissible  to  separate  the  fee  title  from 
the  title  to  the  improvement,  in  return 
for  consideration. 

Target  housing  means  any  housing 
constructed  prior  to  1978.  except 
housing  for  the  elderly  or  persons  with 
disabilities  (unless  any  child  who  is  less 
than  6  years  of  age  resides  or  is  expected 
to  reside  in  such  housing)  or  any  0- 
bedroom  dwelling. 

TSCA  means  the  Toxic  Substances 
Control  Act,  15  U.S.C.  2601. 

O-bedroom  dwelling  means  any 
residential  dwelling  in  which  the  living 
area  is  not  separated  from  the  sleeping 
area.  The  term  includes  efficiencies, 
studio  apartments,  dormitory  housing, 
military  barracks,  and  rentals  of 
individual  rooms  in  residential 
dwellings. 

§  35.88    Disclosure  requirements  for  seders 
and  lessors. 

(a)  The  following  activities  shall  be 
completed  before  the  purchaser  or 
lessee  is  obligated  under  any  contract  to 
purchase  or  lease  target  housing  that  is 
not  otherwise  an  exempt  transaction 
pursuant  to  §  35.82.  Nothing  in  this, 
section  implies  a  positive  obligation  on 
the  seller  or  lessor  to  conduct  any 
evaluation  or  reduction  activities. 

(1)  The  seller  or  lessor  shall  provide 
the  purchaser  or  lessee  with  an  EPA- 
approved  lead  hazard  information 
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pamphlet  Such  pamphlets  include  the 
EPA  document  entitled  Protect  Your 
Family  From  Lead  in  Your  Home  (EPA 
•747-K-94-001)  or  an  equivalent 
pamphlet  that  has  been  approved  for 
use  in  that  State  by  EPA. 

(2)  The  seller  or  lessor  shall  disclose 
to  the  purchaser  or  lessee  the  presence 
of  any  known  lead-based  paint  and/or 
lead-based  paint  hazards  in  the  target 
housing  being  sold  or  leased.  The  seller 
or  lessor  shall  also  disclose  any 
additional  information  available 
^ffn^f^lmin^  the  known  lead-based  paint 
and/or  lead-based  paint  hazards,  such  as 
the  basis  for  the  determination  that  lead- 
baaed  paint  and/or  lead-based  paint 
hazards  exist,  the  location  of  the  lead- 
baaed  paint  and/or  lead-based  paint 
hazards,  and  the  condition  of  the 
painted  surfaces. 

(3)  The  seller  or  lessor  shall  disclose 
to  each  agent  the  presence  of  any  knoMm 
lead-based  paint  and/or  lead-based 
paint  hazards  in  the  target  housing 
being  sold  or  leased  and  the  existence 
of  any  available  records  or  reports 
pertaining  to  lead-based  paint  and/or 
lead-based  paint  hazards.  The  seller  or 
lessor  shall  also  disclose  any  additional 
infonnation  available  concerning  the 
known  lead-based  paint  and/or  lead- 
based  paint  hazards,  such  as  the  basis 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 
exist,  the  location  of  the  lead-based 
paint  and/or  lead-based  paint  hazards, 
and  t£ie  condition  of  the  painted 
surfaces.  | 

(4)  The  sellnr  or  lessor  shall  provide 
the  purchaso'  or  lessee  with  any  records 
or  reports  available  to  the  seller  or  lessor 
pertaining  to  lead-based  paint  and/or 
lead-based  paint  hazards  in  the  target 
housing  being  sold  or  leased.  This 
requirement  includes  records  and 
reports  regarding  common  areas.  This 
requirement  also  includes  records  and 
reports  regarding  other  residential 
dwellings  in  multifamily  target  housing, 
provided  that  such  information  is  part 
of  an  evaluation  or  reduction  of  lead- 
based  paint  and/or  lead-based  paint 
hazards  in  the  target  housing  as  a  whole. 

(b)  If  any  of  the  disclosure  activities 
identified  in  paragraph  (a)  of  this    . 
section  occurs  after  the  purchaser  or 
lessee  has  provided  an  offer  to  purchase 
or  lease  the  housing,  the  seller  or  lessor 
shall  complete  the  required  disclosure 
activities  prior  to  accepting  the 
purchase's  or  lessee's  offer  and  allow 
the  purdiaser  or  lessee  an  opportunity 
to  review  the  information  and  possibly 
amend  the  offer. 


136.90    Opportunity  to  conduct  an 
evetuatton. 

(a)  Before  a  purchaser  is  obligated 
under  any  contract  to  purchase  target 
housing,  the  seller  shall  permit  the 
purchaser  a  10-day  period  (unless  the 
parties  mutually  agree,  in  writing,  upon 
a  different  period  of  time)  to  conduct  a 
risk  assessment  or  inspection  for  the 
presence  of  lead-based  paint  and/or 
lead-based  paint  hazards. 

(b)  Notvnthstanding  paragraph  (a)  of 
this  section,  a  purchaser  may  waive  the 
opportunity  to  conduct  the  risk 
assessment  or  inspection  by  so 
indicating  in  writing. 

136.92    Certification  and  acknowledgment 
of  diacloaure. 

(a)  Seller  requirements.  Each  contract 
to  sell  target  housing  shall  include  an 
attachment  containing  the  following 
elements,  in  the  language  of  the  contract 
(e.g.,  English,  Spanish): 

(1)  A  Lead  Warning  Statement 
consisting  of  the  following  language: 

Every  purchaser  of  any  interest  in 
residential  real  property  on  which  a 
residential  dwelling  was  built  prior  to  1978 
is  notified  that  such  property  may  present 
exposure  to  lead  from  lead-based  paint  that 
may  place  young  children  at  risk  of 
developing  lead  poisoning.  Lead  poisoning  in 
young  children  may  produce  permanent 
neurological  damage,  including  learning 
disabilities,  reduced  intelligence  quotient, 
behavioral  problems,  and  impaired  memory. 
Lead  poisoning  also  poses  a  i>articular  risk  to 
pregnant  women.  The  seller  of  any  interest  in 
residential  real  property  is  required  to 
provide  the  buyer  with  any  information  on 
lead-based  paint  hazards  from  risk 
assessments  or  inspections  in  the  seller's 
piossession  and  notify  the  buyer  of  any 
known  lead-based  p>aint  hazards.  A  risk 
assessment  or  inspection  for  possible  lead- 
based  paint  hazards  is  recommended  prior  to 
purchase. 

(2)  A  statement  by  the  seller 
disclosing  the  presence  of  known  lead- 
based  paint  and/or  lead-based  paint 
hazards  in  the  target  housing  being  sold 
or  indicating  no  knowledge  of  the 
presence  of  lead-based  paint  and/or 
lead-based  paint  hazards.  The  seller 
shall  also  provide  any  additional 
infonnation  available  concerning  the 
known  lead-based  paint  and/or  lead- 
based  paint  hazards,  such  as  the  basis 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 
exist,  the  location  of  the  lead-based 
paint  and/or  lead-based  paint  hazards, 
and  the  condition  of  the  painted 
surfaces.  ^ 

(3)  A  list  of  any  records  or  reports 
available  to  the  seller  pertaining  to  lead- 
based  paint  and/or  lead-based  paint 
hazards  in  the  housing  that  have  been 
provided  to  the  purchaser.  If  no  such 


records  or  reports  are  available,  the 
seller  shall  so  indicate. 

(4)  A  stateinflnt  b"  thp  nurrhase'- 
affirming  receipt  of  the  intormation  set 
outjn  paragraphs  (a)(2)  and  (a)(3)  of  this 
section  and  the  l^d  hazard  infonnation 
pamphlet  reqiiired  imdei  section  15 
U.S.C.  2696. 

(5)  A  statement  by  the  purchaser  that 
he/she  has  either: 

(i)  Received  the  opportunity  to 
conduct  the  risk  assessment  or 
inspection  required  by  §  35.90(a);  or 

(li)  Waived  the  opportunity. 

(6)  When  any  agent  is  involved  in  the 
transaction  to  sell  target  housing  on 
behalf  of  the  seller,  a  statement  that: 

(i)  The  agent  has  informed  the  seller 
of  the  seller's  obUgations  xmder  42 
U.S.C.  4852d;  and 

(ii)  The  agent  is  aware  of  his/her  duty 
to  ensure  compliance  with  the 
requirements  of  this  subpart. 

(7)  The  signatures  of  the  sellers, 
agents,  and  ptuchasers,  certifying  to  the 
accuracy  of  their  statements,  to  the  best 
of  their  knowledge,  along  with  the  dates 
ofsignattue. 

{Jb)  Lessor  requirements.  Each  contract 
to  lease  target  housing  shall  include,  as 
an  attachment  or  within  the  contract, 
the  following  elements,  in  the  language 
of  the  contract  (e.g..  English.  Spanish): 

(1)  A  Lead  Warning  Statement  with 
the  following  language: 

Housing  built  before  1978  may  contain 
lead-based  paint  Lead  from  paint,  paint 
chips,  and  dust  can  pose  health  hazards  if 
not  managed  properly.  Lead  exposure  is 
especially  harmful  to  young  children  and 
pregnant  women.  Before  renting  pie-1978 
housing,  lessors  must  disclose  the  presence 
of  lead-based  paint  and/or  lead-based  paint 
hazards  in  the  dwelling.  Lessees  must  also 
receive  a  federally  approved  pamphlet  on 
lead  poisoning  prevention. 

(2)  A  statement  by  the  lessor 
disclosing  the  presence  of  known  lead- 
based  paint  and/or  lead-based  paint 
hazards  in  the  target  housing  being 
leased  or  indicating  no  knowledge  of  the 
presence  of  lead-based  paint  and/or 
lead-based  paint  hazards.  The  lessor 
shall  also  disclose  any  additional 
information  available  concerning  the 
known  lead-based  paint  and/or  lead- 
based  paint  hazards,  such  as  the  basis 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 
exist  in  the  housing,  the  location  of  the 
lead-based  paint  and/or  lead-based 
paint  hazards,  and  the  condition  of  the 
painted  s\ir£aces. 

(3)  A  list  of  any  records  or  reports 
available  to  the  lessor  pertaining  to  lead- 
abased  paint  and/or  lead-based  paint 

hazards  in  the  housing  that  have  been 
provided  to  the  lessee.  If  no  such 
records  or  reports  are  available,  the 
lessor  shall  so  indicate. 
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(4)  A  statement  by  the  lessee  affirming 
receipt  of  the  infonnation  set  out  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  and  the  lead  hazard  infonnation 
pamphlet  required  under  IS  U.S.C. 
2696. 

(5)  When  any  agent  is  involved  in  the 
transaction  to  lease  target  bousing  on 
behalf  of  the  lessor,  a  statement  that: 

(i)  The  agent  has  informed  the  lessor 
of  the  lessor's  obligations  imder  42 
U.S.C.  4852d;  and 

(ii)  The  agent  is  aware  of  his/her  duty 
to  ensuire  compliance  with  the 
requirements  of  this  subpart. 

(6)  The  signatures  of  the  lessors, 
agents,  and  lessees  certifying  to  the 
accuracy  of  their  statements  to  the  best 
of  their  knowledge,  along  with  the  dates 
of  signature. 

(c)  Retention  of  certification  and 
acknowledgment  information. 

(1)  The  seller,  and  any  agent,  shall 
retain  a  copy  of  the  completed 
attachment  required  imder  paragraph  (a) 
of  this  section  for  no  less  than  3  years 
from  the  completion  date  of  the  sale. 
The  lessor,  and  any  agent,  shall  retain 

a  copy  of  the  completed  attachment  or 
lease  contract  containing  the 
information  required  under  paragraph 
(b)  of  this  section  for  no  less  than  3 
years  fi-om  the  commencement  of  the 
leasing  period. 

(2)  "This  recordkeeping  requirement  is 
not  intended  to  place  any  limitations  on 
civil  suits  imder  the  Act,  or  to  otherwise 
affect  a  lessee's  or  purchaser's  rights 
under  the  civil  penalty  provisions  of  42 
U.S.C.  4852d(b)(3). 

(d)  The  seller,  lessor,  or  agent  shall 
not  be  responsible  for  the  failiu'e  of  a 
purchaser's  or  lessee's  legal 
representative  (where  such 
representative  receives  all  compensation 
from  the  purchaser  or  lessee)  to  transmit 
disclosure  materials  to  the  purchaser  or 
lessee,  provided  that  all  required  parties 
have  completed  and  signed  the 
necessary  certification  and 
acknowledgment  language  required 
imder  paragraphs  (a)  and  (b)  of  this 
section. 

§35.94    Agent  responsibilities. 

(a)  Each  agent  shall  ensure 
compliance  with  all  requirements  of  this 
subpart.  To  ensiu«  compfiance,  the 
agent  shall: 

(1)  Inform  the  seller  or  lessor  of  his/ 
her  obUgations  under  §§  35.88,  35.90, 
and  35.92. 

(2)  Ensure  that  the  seller  or  lessor  has 
performed  all  activities  required  under 
§§  35.88,  35.90,  and  35.92,  or  personally 
ensure  compliance  with  the 
requirements  of  §§  35.88,  35.90,  and 
35.92. 


(b)  If  the  agent  has  complied  with 
paragraph  (a)(1)  of  this  section,  the 
agent  shall  not  be  liable  for  the  failure 
to  disclose  to  a  purchaser  or  lessee  the 
presence  of  lead-based  paint  and/or 
lead-beised  paint  hazards  known  by  a 
seller  or  lessor  but  not  disclosed  to  the 
agent. 

§35.96    Enforcement 

(a)  Any  person  who  knowingly  fails  to 
comply  with  any  provision  of  this 
subpart  shall  be  subject  to  civil 
monetary  penalties  in  accordance  with 
the  provisions  of  42  U.S.C.  3545  and  24 
CFRpartSO. 

(b)  The  Secretary  is  authorized  to  take 
such  action  as  may  be  necessary  to 
enjoin  any  violation  of  this  subpart  in 
the  appropriate  Federal  district  court. 

(c)  Any  person  who  knowingly 
violates  the  provisions  of  this  subpart 
shall  be  jointly  and  severally  liable  to 
the  purchaser  or  lessee  in  an  amount 
equal  to  3  times  the  amount  of  damages 
incurred  by  such  individual. 

(d)  In  any  civil  action  brought  for 
damages  pursuant  to  42  U.S.C. 
4852d(b)(3),  the  appropriate  court  may 
award  court  costs  to  the  party 
commencing  such  action,  together  with 
reasonable  attorney  fees  and  any  expert 
witness  fees,  if  that  party  prevails. 

(e)  Failure  or  refusal  to  comply  with 
§§35.88  (disclosure  requirements  for 
sellers  and  lessors),  §  35.90  (opportu^aity 
to  conduct  an  evaluation),  §  35.92 
(certification  and  acknowledgment  of 
disclosure),  or  §  35.94  (agent 
responsibilities)  is  a  violation  of  42 
U.S.C.  4852d(b)(5)  and  of  TSCA  section 
409  (15  U.S.C.  2689). 

(f)  Violators  may  be  subject  to  civil 
and  criminal  sanctions  pursuant  to 
TSCA  section  16  (15  U.S.C.  2615)  for 
each  violation.  For  purposes  of 
enforcing  this  subpart,  the  penalty  for 
each  violation  applicable  under  15 
U.S.C.  2615  shall  be  not  more  than 
$10,000. 

§35.98  impact  on  State  and  local 
requirements. 

Nothing  in  this  subpart  shall  relieve  a 
seller,  lessor,  or  agent  from  any 
responsibility  for  compliance  with  State 
or  local  laws,  ordinances,  codes,  or 
regulations  governing  notice  or 
disclosure  of  known  lead-based  paint 
and/or  lead-based  paint  hazards. 
Neither  HUD  nor  EPA  assumes  any 
responsibility  for  ensuring  compliance 
with  such  State  or  local  requirements. 

40  CFR  Chapter  J 

1.  Part  745  is  added  to  read  as  follows: 


PART  745-LEAD-BASED  PAINT 
POISIONING  PREVENTION  IN 
CERTAIN  RESIDENTIAL  STRUCTURES 

Sut>perts  A— E  [Raeerved] 

Subpert  F  —  Disclosure  of  Known  Lead-  \ 
Based  Paint  and/or  Lead-Based  Paint  v 
Hazards  Upon  Sale  or  Leeea  of  Resident 


Sw. 

745.100  Purpose. 

745.101  Scope  and  applicability. 

745.102  Effective  dates. 

745.103  Definitions. 

745.107        Disclosure  requirements  for 

sellers  and  lessors. 

745.110       Opportunity  to  conduct  an 

evaluation. 

745.113        Certification  and 

acknowledgment  of  disclosure. 

745.115        Agent  responsibilities. 

745.118  Enforcement. 

745.119  Impact  on  State  and  local 
requirements. 

Authority:  15  U.S.C.  2615. 15  U.S.C.  2689. 
and  42  U.S.C.  4852d. 

Subparts  A— E  [Reserved] 

Subpart  F — Disclosure  of  Known  Lead- 
Based  Paint  and/or  Lead-Based  Paint 
Hazards  Upon  Sale  or  Lease  of 
Residential  Property 

§745.100    Purpose. 

This  subpart  implements  the 
provisions  of  42  U.S.C.  4852d.  which 
impose  certain  requirements  on  the  sale 
or  lease  of  target  housing.  Under  this 
subpart,  a  seller  or  lessor  of  target 
housing  shall  disclose  to  the  purchaser 
or  lessee  the  presence  of  any  known 
lead-based  paint  and/or  lead-based 
paint  hazards;  provide  available  records 
and  reports;  provide  the  purchaser  or 
lessee  with  a  lead  hazard  information 
pamphlet;  give  purchasers  a  10-day 
opportunity  to  conduct  a  risk 
assessment  or  inspection;  and  attach 
specific  disclosure  and  warning 
language  to  the  sales  or  leasing  contract 
before  the  purchaser  or  lessee  is 
obligated  under  a  contract  to  purchase 
or  lease  target  housing. 

§745.101    Scope  and  applicability. 

This  subpart  applies  to  all 
transactions  to  sell  or  lease  target 
housing,  including  subleases,  with  the 
exception  of  the  following: 

(a)  Sales  of  target  housing  at 
foreclosure. 

(b)  Leases  of  target  housing  that  have 
been  found  to  be  lead-based  paint  free 
by  an  inspector  certified  under  the 
Federal  certification  program  or  under  a 
federally  accredited  State  or  tribal 
certification  program.  Until  a  Federal 
certification  program  or  federally 
accredited  Slate  certification  program  is 
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in  place  withis  the  State,  inspectors 
fh^ll  be  considered  qualified  to  conduct 
an  inspection  for  this  purpose  if  they 
have  received  certification  under  any 
existing  State  or  tribal  inspector 
certification  program.  The  lessor  has  the 
option  of  using  the  results  of  additional 
testis)  by  a  ceitified  inspector  to  confirm 
or  refiite  a  prior  finding. 

(c)  Short-term  leases  of  100  days  or 
less,  where  no  lease  renewal  or 
extension  ckn  occur. 

(d)  Renewals  of  existing  leases  in 
target  housing  in  which  the  lessor  has 
previously  disclosed  all  information 
required  under  §  745.107  and  where  no 
new  information  described  in  §  745.107 
has  come  into  the  possession  of  the 
lessor.  For  the  purposes  of  this 
paragraph,  renewal  shall  include  both 
renegotiation  of  existing  lease  terms 
and/or  ratification  of  a  new  lease. 

1746.102    Effective  delM. 

The  requirements  in  this  subpart  take 
efliBCt  in  Uie  following  manner 

(a)  For  owners  of  more  than  four 
residential  dwellings,  the  requirements 
shall  take  ettod  on  September  6, 1996. 

(b)  For  owners  of  one  to  four 
residential  dwellings,  the  requirements 
shall  take  effect  on  December  6, 1996. 

1748.108    DaflnMons. 

The  following  definitions  apply  to 
this  subpart. 

The  Act  means  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992. 42  U.S.C.  4852d. 

Agent  means  any  party  who  enters 
into  a  contract  with  a  seller  or  lessor, 
including  any  party  who  enters  into  a 
contract  with  a  representative  of  the 
seller  or  lessor,  for  the  piu^se  of 
selling  or  leasing  target  housing.  This 
term  does  not  apply  to  piuchasers  or 
any  piuchaser's  representative  who 
receives  all  compensation  from  the 
purchaser. 

Avculable  means  in  the  possession  of 
or  reasonably  obtainable  by  the  seller  or 
lessor  at  the  time  of  the  disclosure. 

Common  area  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to,  hallways,  stairways,  laundry 
and  recreational  rooms,  playgrounds, 
commimity  centers,  and  boimdary 
fiances. 

Contract  for  the  purchase  and  sale  of 
residential  real  property  means  any 
contract  or  agreement  in  which  one 
party  agrees  to  purchase  an  interest  in 
real  property  on  which  there  is  situated 
one  or  more  residential  dwellings  used 
or  occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
home  or  residence  of  one  or  more 
persons. 


EPA  means  the  Environmental 
Protection  Agency. 

Evaluation  means  a  risk  assessment 
and/or  inspection. 

Foreclosure  means  any  of  the  various 
methods,  statutory  or  otherwise,  known 
in  different  jurisdictions,  of  enforcing 
payment  of  a  debt,  by  the  taking  and 
selling  of  real  property. 

Housing  for  the  elderly  means 
retirement  communities  or  similar  types 
of  housing  reserved  for  households 
composed  of  one  or  more  persons  62 
years  of  age  or  more  at  the  time  of  initial 
occupancy. 

HUD  means  the  U.S.  Department  of 
Housing  and  Urban  Development. 

Inspection  means: 

(1)  A  surface-by-surface  investigation 
to  determine  the  presence  of  lead-based 
paint  as  provided  in  section  302(c)  of 
the  Lead-Based  Paint  Poisoning  and 
Prevention  Act  [42  U.S.C.  4822],  and 

(2)  The  provision  of  a  report 
explaining  the  results  of  the 
investigation. 

Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
equal  to  or  in  excess  of  1.0  milligram 
per  square  centimeter  or  0.5  percent  by 
weight. 

Lead-based  paint  free  housing  means 
target  housing  that  has  been  found  to  be 
free  of  paint  or  other  surface  coatings 
that  contain  lead  equal  to  or  in  excess 
of  1.0  milligram  per  square  centimeter 
or  0.5  percent  by  weight. 

Lead-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  or  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or 
impact  surfaces  that  would  restilt  in 
adverse  human  health  effects  as 
established  by  the  appropriate  Federal 
agency. 

Lessee  means  any  entity  that  enters 
into  an  agreement  to  lease,  rent,  or 
sublease  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusts,  government 
agencies,  housing  agencies,  hidian 
tribes,  and  nonprofit  organizations. 

Lessor  means  any  entity  that  offers 
target  housing  for  lease,  rent,  or 
sublease,  including  but  not  limited  to 
individuals,  partnerships,  corporations, 
trusts,  government  agencies,  housing 
agencies,  Indian  tribes,  and  nonprofit 
organizations. 

Owner  means  any  entity  that  has  legal 
title  to  target  housing,  including  but  not 
limited  to  individuals,  partnerships, 
corporations,  trusts,  government 
agencies,  housing  agencies,  Indian 
tribes,  and  nonprofit  organizations, 
except  where  a  mortgagee  holds  legal 
title  to  property  serving  as  collateral  for 


a  mortgage  loan,  in  which  case  the 
owner  would  be  the  mortgagor. 

Purchaser  means  an  entity  that  enters 
into  an  agreement  to  purchase  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partner^ips, 
corporations,  trusts,  government 
agencies,  housing  agencies,  Indian 
tribes,  and  nonprofit  organizations. 

Reduction  means  measures  designed 
to  reduce  or  eliminate  human  exposiu« 
to  lead-based  paint  hazards  through 
methods  including  interim  controls  and 
abatement. 

Residential  dwelling  means: 

(1)  A  single-family  dwelUng, 
including  attached  structures  such  as 
porches  and  stoops;  or 

(2)  A  single-family  dwelling  imit  in  a 
structure  that  contains  more  than  one 
separate  residential  dwelling  imit,  and 
in  which  each  such  luiit  is  used  or 
occupied,  or  intended  to  be  used  or 
occupied,  in  Whole  or  in  part,  as  the 
residence  of  one  or  more  persons. 

Risk  assessment  means  an  on-site 
investigation  to  determine  and  report 
the  existence,  nature,  severity,  and 
location  of  lead-based  paint  hazards  in 
residential  dwellings,  including: 

(1)  Information  gathering  regarding 
the  age  and  history  of  the  housing  and 
occupancy  by  children  imder  age  6; 

(2)  Visual  inspection; 

(3)  Limited  wipe  sampling  or  other 
environmental  sampling  techniques; 

(4)  Other  activity  as  may  be 
appropriate;  and 

(5)  Provision  of  a  report  explaining 
the  resvdts  of  the  investigation. 

Secretoiy  means  the  Secretary  of 
Housing  and  Urban  Development. 

Seller  means  any  entity  that  transfers 
legal  tiUe  to  target  housing,  in  whole  or 
in  part,  in  retiun  for  consideration, 
including  but  not  limited  to  individuals, 
partnerships,  corporations,  trusts, 
government  agencies,  housing  agencies, 
Indian  tribes,  and  nonprofit 
organizations.  The  term  "seller"  also 
includes: 

(1)  An  entity  that  transfers  shares  in 

a  cooperatively  owned  project,  in  return 
for  consideration;  and 

(2)  An  entity  that  transfers  its  interest 
in  a  leasehold,  in  jiuisdictions  or 
circumstances  where  it  is  legally 
permissible  to  separate  the  fee  title  from 
the  title  to  the  improvement,  in  return 
for  consideration. 

Target  housing  means  any  housing 
constructed  prior  to  1978,  except 
housing  for  the  elderly  or  persons  with 
disabilities  (unless  any  child  who  is  less 
than  6  years  of  age  resides  or  is  expected 
to  reside  in  such  housing)  or  any  0- 
bedroom  dwelling. 

TSCA  means  the  Toxic  Substances 
Control  Act,  15  U.S.C.  2601. 


0-bedroom  dwelling  means  any 
residential  dwelling  in  which  the  living 
area  is  not  separated  from  the  sleeping 
area.  The  term  includes  efficiencies, 
studio  apartments,  dormitory  housing, 
military  barracks,  and  rentals  of 
individual  rooms  in  residential 
dwellings. 

§  745.1 07    Disclosure  requirements  for 
sellers  and  lessors. 

(a)  The  following  activities  shall  be 
completed  before  the  purchaser  or 
lessee  is  obligated  imder  any  contract  to 
purchase  or  lease  target  housing  that  is 
not  otherwise  an  exempt  transaction 
pursuant  to  §  745.101.  Nothing  in  this 
section  impUes  a  positive  obligation  on 
the  seller  or  lessor  to  conduct  any 
evaluation  or  reduction  activities. 

(1)  The  seller  or  lessor  shall  provide 
the  purchaser  or  lessee  with  an  EPA- 
approved  lead  hazard  information 
pamphlet.  Such  pamphlets  include  the 
EPA  document  entitled  Protect  Your 
Family  From  Lead  in  Your  Home  (EPA 
#747-K-94-001)  or  an  equivalent 
pamphtet  that  has  been  approved  for 
use  in  that  State  by  EPA. 

(2)  The  seller  or  lessor  shall  disclose 
to  the  purchaser  or  lessee  the  presence 
of  any  known  lead-based  paint  and/or 
lead-based  paint  hazards  in  the  target 
housing  being  sold  or  leased.  The  seller 
or  lessor  shall  also  disclose  any 
additional  information  available 
concerning  the  known  lead-based  paint 
and/or  lead-based  paint  hazards,  such  as 
the  basis  for  the  determination  that  lead- 
based  paint  and/or  lead-based  paint 
hazards  exist,  the  location  of  the  lead- 
based  paint  and/or  lead-based  paint 
hazards,  and  the  condition  of  the 
painted  surfaces. 

(3)  The  seller  or  lessor  shall  disclose 
to  each  agent  the  presence  of  any  known 
.lead-based  paint  and/or  lead-based 
paint  hazards  in  the  target  housing 
being  sold  or  leased  and  the  existence 
of  any  available  records  or  reports 
pertaining  to  lead-based  paint  and/or 
lead-based  paint  hazards.  The  seller  or 
lessor  shall  also  disclose  any  additional 
information  available  concerning  the 
known  lead-based  paint  and/or  lead- 
hasbd  paint  hazards,  such  as  the  basis 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 
exist,  the  location  of  the  lead-based 
paint  and/or  lead-based  paint  hazards, 
and  the  condition  of  the  painted 
surfaces. 

(4)  The  seller  or  lessor  shall  provide 
the  purchaser  or  lessee  with  any  records 
or  reports  available  to  the  seller  or  lessor 
pertaining  to  lead-based  paint  and/or 
lead-based  paint  hazards  in  the  target 
housing  being  sold  or  leased.  This 
requirement  includes  records  or  reports 


regarding  common  areas.  This 
requirement  also  includes  records  or 
reports  regarding  other  residential 
dwellings  in  multifamily  target  housing, 
provided  that  such  information  is  part 
of  an  evaluation  or  reduction  of  lead- 
based  paint  and/or  lead-based  paint 
hazards  in  the  target  housing  as  a  whole. 

(b)  If  any  of  the  disclosure  activities 
identified  in  paragraph  (a]  of  this 
section  occurs  after  the  purchaser  or 
lessee  has  provided  an  offer  to  purchase 
or  lease  the  housing,  the  seller  or  lessor 
shall  complete  the  required  disclosure 
activities  prior  to  accepting  the 
purchaser's  or  lessee's  offer  and  allow 
the  purchaser  or  lessee  an  opportimity 
to  review  the  information  and  possibly 
amend  the  ofieT. 

§  745.1 1 0    Opportunity  to  conduct  an 
evaluatloq, 

(a)  Before  a  purchaser  is  obligated 
under  any  contract  to  purchase  target 
housing,  the  seller  shall  permit  the 
purchaser  a  10-day  period  (unless  the 
parties  mutually  agree,  in  writing,  upon 
a  different  period  of  time)  to  conduct  a 
risk  assessment  or  inspection  for  the 
presence  of  lead-based  paint  and/or 
lead-based  paint  hazards. 

(b)  Not  withstanding  paragraph  (a)  of 
this  section,  a  purchaser  may  waive  the 
opportunity  to  conduct  the  risk 
assessment  or  inspection  by  so 
indicating  in  writing. 

$745,113    Certfflcation  and 
scknowladgment  of  disclosure. 

(a)  Seller  requirements.  Each  contract 
to  sell  target  housing  shall  include  an 
attachment  containing  the  following 
elements,  in  the  language  c^  the  contract 
(e.g.,  English,  Spanish): 

(1)  A  Lead  Warning  Statement 
consisting  of  the  following  language: 

Every  purchaser  of  any  interest  in 
residential  real  property  on  which  a 
residential  dwelling  was  built  prior  to  1978 
is  notified  that  such  property  may  present 
exposure  to  lead  from  lead-based  paint  that 
may  place  young  children  at  risk  of 
developing  lead  poisoning.  Lead  poisoning  in 
young  children  may  produce  permanent 
neurological  damage,  including  learning 
disabilities,  reduced  intelligence  quotient, 
behavioral  problems,  and  impaired  memory. 
Lead  poisoning  also  poses  a  particular  risk  to 
pregnant  women.  The  seller  of  any  interest  in 
residential  real  property  is  required  to 
provide  the  buyer  with  any  information  on 
lead-based  paint  hazards  from  risk 
assessments  or  inspections  in  the  seller's 
possession  and  notify  the  buyer  of  any 
known  lead-based  paint  hazards.  A  risk 
assessment  or  inspection  for  possible  lead- 
based  paint  hazards  is  recommended  prior  to 
purchase. 

(2)  A  statement  by  the  seller 
disclosing  the  presence  of  known  lead- 
based  paint  and/or  lead-based  paint 


hazards  in  the  target  housing  being  sold 
or  indicating  no  knowledge  of  the 
presence  of  lead-based  paint  and/or 
lead-based  paint  hazards.  The  seller 
shall  also  provide  any  additional 
information  available  concerning  the 
known  lead-based  paint  and/or  lead- 
based  paint  hazards,  such  as  the  basis 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 
exist,  the  location  of  the  lead-based 
paint  and/or  lead-based  paint  hazards, 
and  the  condition  of  the  painted 
surfaces. 

(3)  A  list  of  any  records  or  reports 
available  to  the  seller  pertaining  to  lead- 
based  paint  and/or  lead-based  paint 
hazards  in  the  housing  that  have  been 
provided  to  the  purchaser.  If  no  such 
records  or  reports  are  available,  the 
seller  shall  so  indicate. 

(4)  A  statement  by  the  purchaser 
affirming  receipt  of  the  information  set 
out  in  paragraphs  (a)(2)  and  (a)(3)  of  this 
section  and  the  lead  hazard  information 
pamphlet  required  under  15  U.S.C. 
2696. 

(5)  A  statement  by  the  purchaser  that 
he/she  has  either: 

(i)  Received  the  opportunity  to 
conduct  the  risk  assessment  or 
inspection  required  by  §  745.110(a);  or 

(ii)  Waived  the  opportunity. 

(6)  When  one  or  more  agents  are 
involved  in  the  transaction  to  sell  target 
housing  on  behalf  of  the  seller,  a 
statement  that: 

(i)  The  agent  has  informed  the  seller 
of  the  seller's  obligations  under  42 
U.S.C.  4852d;  and 

(ii)  The  agent  is  aware  of  his/her  duty 
to  ensure  compliance  with  the 
requirements  of  this  subpart. 

(7)  The  signatures  of  the  sellers, 
agents,  and  purchasers  certifying  to  the 
accuracy  of  their  statements  to  the  best 
of  their  knowledge,  along  with  the  dates 
of  signature. 

(b)  Lessor  requirements.  Each  contract 
to  lease  target  housing  shall  include,  as 
an  attachment  or  within  the  contract, 
the  following  elements,  in  the  language 
of  the  contract  (e.g.,  English,  Spanish): 

(1)  A  Lead  Warning  Statement  with 
the  following  language:       ^ 

Housing  built  before  1978  may  contain 
lead-based  paint.  Lead  from  paint,  paint 
chips,  and  dust  can  pose  health  hazards  if 
not  managed  properly.  Lead  exposure  is 
especially  harmful  to  young  children  and 
pregnant  women.  Before  renting  pre-1978 
housing,  lessors  must  disclose  the  presence 
of  lead-based  paint  and/or  lead-based  paint 
hazards  in  the  dwelling.  Lessees  must  also 
receive  a  federally  approved  pamphlet  on 
lead  poisoning  prevention. 

(2)  A  statement  by  the  lessor 
disclosing  the  presence  of  known  lead- 
based  paint  and/or  lead-based  paint 
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hazards  in  the  target  housing  being 
leased  or  indicating  no  knowledge  of  the 
presence,  of  lead-based  paint  and/or 
lead-baMd  paint  hazards.  The  lessor 
shall  also  disclose  any  additional 
information  available  concerning  the 
known  lead-based  paint  and/or  lead- 
based  paint  hazards,  such  as  the  basis 
for  the  determination  that  lead-based 
paint  and/or  lead-based  paint  hazards 
exist,  the  location  of  the  lead-based 
paint  and/or  lead-based  paint  hazards, 
and  the  condition  of  the  painted 
surfaces. 

(3)  A  list  of  any  records  or  reports 
available  to  the  lessor  pertaining  to  lead- 
baaed  paint  and/or  lead-based  paint 
hazards  in  the  housing  that  have  been 
provided  to  the  lessee.  If  no  such 
records  or  reports  are  available,  the 
lessor  shall  so  indicate. 

(4)  A  statement  by  the  lessee  affirming 
receipt  of  the  information  set  out  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  and  the  lead  hazard  information 
pamphlet  required  under  15  U.S.C. 
2696. 

(5)  When  one  or  more  agents  are 
involved  in  the  transaction  to  lease 
target  housing  on  behalf  of  the  lessor,  a 
statement  that: 

(i)  The  agent  has  informed  the  lessor 
of  the  lessors  obligations  under  42 
U.S.C.  4852d:  and 

(ii)  The  agent  is  aware  of  his/her  duty 
to  ensure  compliance  with  the 
requirements  of  this  subpart. 

(6)  The  signatures  of  the  lessors, 
agents,  and  lessees,  certifying  to  the 
acciuacy  of  their  statements,  to  the  best 
of  their  knowledge,  along  with  the  dates 
of  signature. 

(c)  Retention  of  Certification  and 
Acknowledgment  Information. 

(1)  The  seller,  and  any  agent,  shall 
retain  a  copy  of  the  completed 
attachment  reqxiired  under  paragraph  (a) 
of  this  section  for  no  less  than  3  years 
from  the  completion  date  of  the  sale. 
The  lessor,  and  any  agent,  shall  retain 
a>copy  of  the  completed  attachment  or 
lease  contract  containing  the 


information  required  imder  paragraph 
(b)  of  this  section  for  no  less  than  3 
years  from  the  commencement  of  the 
leasing  period. 

(2)  This  recordkeeping  requirement  is 
not  intended  to  place  any  limitations  on 
dvil  suits  under  the  Act,  or  to  otherwise 
affect  a  lessee's  or  piuchaser's  rights 
imder  the  civil  penalty  provisions  of  42 
U.S.C.  4852d(b)(3). 

(d)  The  seller,  lessor,  or  agent  shall 
not  be  responsible  for  the  failure  of  a 
purchaser's  or  lessee's  legal 
representative  (where  such 
representative  receives  all  compensation 
from  the  piuchaser  or  lessee)  to  transmit 
disclosure  materials  to  the  purchaser  or 
lessee,  provided  that  all  required  parties 
have  completed  and  signed  the 
necessary  certification  and 
acknowledgment  language  required 
under  paragraphs  (a)  and  (b)  of  this 
section. 

§745.115    Agent  rasponslbilities. 

(a)  Each  agent  shall  ensure 
compliance  with  all  requirements  of  this 
subpart.  To  ensure  compliance,  the 
agent  shall: 

(1)  Inform  the  seller  or  lessor  of  his/ 
her  obligations  imder  §§745.107. 
745.110,  and  745.113. 

(2)  Ensure  that  the  seller  or  lessor  has 
performed  all  activities  required  under 
§§  745.107,  745.110.  and  745.113,  or 
personally  ensure  compliance  with  the 
requirements  of  §§  745.107,  745.110, 
and  745.113. 

(b)  If  the  agent  has  complied  with 
paragraph  (a)(1)  of  this  section,  the 
agent  shall  not  be  liable  for  the  failure 
to  disclose  to  a  purchaser  or  lessee  the 
presence  of  lead-based  paint  and/or 
lead-based  paint  hazards  known  by  a 
seller  or  lessor  but  not  disclosed  to  the 
agent. 

$745,118    Enforcement 

(a)  Any  person  who  knowingly  fails  to 
comply  with  any  provision  of  this 
subpart  shall  be  subject  to  civil 
monetary  penalties  in  accordance  with 


the  provisions  of  42  U.S.C.  3545  and  24 
CFRpartSO. 

(b)  The  Secretary  is  authorized  to  take 
such  action  as  may  be  necessary  to 
enjoin  any  violation  of  this  subpart  in 
the  appropriate  Federal  district  court. 

(c)  Any  person  who  knowingly 
violates  the  provisions  of  this  subpart 
shall  be  jointly  and  severally  liable  to 
the  purchaser  or  lessee  in  an  amoimt 
equal  to  3  times  the  amotmt  of  damages 
incurred  by  such  individual. 

(d)  In  any  civil  action  brought  for 
damages  pursuant  to  42  U.S.C. 
4852d(b)(3).  the  appropriate  coiut  may 
award  court  costs  to  the  party 
commencing  such  action,  together  with 
reasonable  attorney  fees  and  any  expert 
witness  fees,  if  that  party  prevails. 

(e)  Failure  or  refusal  to  comply  with 
§  745.107  (disclosure  requirements  for 
sellers  and  lessors).  §  745.110 
(opporttmity  to  conduct  an  evaluation), 
§  745.113  (certification  and 
acknowledgment  of  disclosure),  or 

§  745.115  (agent  responsibilities)  is  a 
violation  of  42  U.S.C.  4852d(b)(5)  and  of 
TSCA  section  409  (15  U.S.C.  2689). 

(f)  Violators  may  be  subject  to  civil 
and  crimind  sanctions  piusuant  to 
TSCA  section  16  (15  U.S.C  2615)  for 
each  violation.  For  purposes  of 
enforcing  this  subpart,  the  penalty  for 
each  violation  applicable  under  15 
U.S.C.  2615  shall  be  not  more  than 
$10,000. 

§745.119    Impact  on  State  and  local 
requlraments. 

Nothing  in  this  subpart  shall  reUeve  a 
seller,  lessor,  or  agent  from  any 
responsibility  for  compliance  with  State 
or  local  laws,  ordinances,  codes,  or 
regulations  governing  notice  or 
disclosiue  of  known  lead-based  paint  or 
lead-based  paint  ha2utrds.  Neither  HUD 
nor  EPA  assvmies  any  responsibility  for 
ensuring  compliance  with  such  State  or 
local  requirements. 
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RULES  GOING  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  2-5-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
California;  published  2-5- 

96 
Oklahoma;  published  2-5- 
96 
Toxic  sut>stances: 
Lead- 
Lead-based  paint 
poisoning  prevention  in 
residential  stmctures; 
information  disclosure 
requirements;  putsiished 
3^96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Convnon  earner  sen/ices: 
Inmate  calling  services; 
prison  payphones; 
designation  as  customer 
premises  equipment 
(CPE);  declaratory  mling; 
published  3-6-96 
Radio  stations;  table  of 
assignments; 
North  Carolina;  published  3- 

6-96 
Pennsylvania;  put)lished  3-6- 
96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  arxl  address 
changes- 

Malinckrodt  Veterinary, 
Inc.;  published  3-6-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Lead-based  paint  poisoning 
prevention  in  residential 
structures;  information 
disclosure  requirements; 
published  3-6-96 
JUSTICE  DEPARTMENT 
Inwnigratlon  and 
Naturalization  Service 
Organization,  functions,  and 
authority  delegations: 


Institutional  hearing  program 
director;  published  3-6-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  0  and  Class  E 
airspace;  published  3-6-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlteting 
Service 

Onions,  imported;  comments 
due  by  3-11-96;  published 
2-9-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction- 
Postloan  engineering 
services  contract; 
comments  due  by  3-11- 
96;  published  2-8-96 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Antidunf)ping  and 
countervailing  duty 
proceedings: 
Procedures  for  imposing 
sanctions  for  violation  of  a 
protective  order; 
administrative  protective 
order  procedures; 
comments  due  by  3-11- 
96;  published  2-8-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
mar»gement: 
Caribbean  Fishery 
Management  Council; 
hearing;  comments  due 
by  3-15-96;  published  2- 
23-96 
Ocean  and  coastal  resource 
management 
Monterey  Bay  National 
Marine  Sanctuary,  CA- 
Shartt  attraction  by  chum 
or  ottier  means; 
restriction  or  prohibition; 
comments  due  by  3-13- 
96;  published  2-12-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
prtxnulgation;  various 


Alabama;  comments  due  by 
3-13-96;  published  2-12- 
96 


California;  comments  due  by 

3-11-96;  published  2-9-96 
Illinois:  comments  due  by  3- 

14-96:  published  2-13-96 
Indiana;  comments  due  by 

3-11-96;  published  2-9-96 
Maine;  comments  due  b^  3- 

15-96;  published  2-14-96 
Massachusetts;  comments 

due  by  3-15-96;  published 

2-14-96 
Michigan;  conmen!s  'iuc  by 

3-15-96;  published  2-14 

96 
Mississippi;  comments  due 

by  3-13-96;  pubtisfied  2- 

12-96 
Netyaska;  comments  due  by 

3-11-96;  published  2-9-96 
Nevada;  comments  due  by 

3-11-96;  published  2-9-96 
North  Carolina;  conrvnents 

due  by  3-15-96;  published 

2-14-96 
Pennsylvania;  comments 

due  by  3-13-96;  published 

2-12-96 
Wisconsin;  comments  due 

by  3-13-96;  published  2- 

12-96 
Air  quality  Implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
New  York  et  al.;  comments 

due  by  3-13-96;  published 

2-12-96 
Hazardous  waste  program 
authorizations: 
Alat>ama;  comments  due  by 

3-15-96;  published  2-14- 

96 
PestickJes;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  convnodities: 
Lactofen;  comments  due  t>y 

3-15-96;  published  2-14- 

96 
Oxo-alkyI  acetates; 

comments  due  by  3-15- 

96;  published  2-14-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Comnrwn  carrier  sendees: 
Out-of-region  Interstate. 

interexcfiange  services 

(including  interUMA  and 

IntraLATA  services);  Bell 

Operating  Co.  provision; 

comments  due  tiy  3-13- 

96;  published  2-21-96 
Radk)  stations;  tat)te  of 
assignments: 
Arizona;  comments  due  by 

3-11-96;  published  1-26- 

96 
Kansas;  comments  due  by 

3-11-96;  published  1-26- 

96 


FEDERAL  TRADF 
COMMISSION 

Trade  regulation  rules; 
Textile  wearing  apparel  and 
piece  goods;  care 
labeling;  comments  due 
by  3-12-96;  published  i2- 
28-95 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Periodic  ackj  and 
potyethylenimine; 
comments  due  by  3-11- 
96;  published  2-9-96 
Food  for  human  consumpbon: 
Food  labeKng- 
Oietary  supplements, 
nutriton  and  ingredient 
lat>eling;  kJentity 
statement  comments 
due  by  3-13-96; 
published  12-28-95 
Nutrient  content  claims, 
health  claims,  and 
dietary  supplements 
nutritkxial  support 
statements; 

requirements;  comments 
due  by  3-13-96; 
published  12-26-95 
Nutrient  cqptent  claims; 
definitkxts,  etc.; 
comments  due  by  3-l3- 
96;  published  12-26-95 
GRAS  or  prior-sanctioned 
ingredients: 

Meat  and  poultry  products; 
substances  approved; 
comments  due  by  3-14- 
96;  published  12-29-95 
NATIONAL  LABOR 
RELATIONS  BOARD 
Requested  single  location 
bargaining  units  in 
representation  cases; 
appropriateness;  comments 
due  by  3-15-96;  published 
2-5-96 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protectkin  starxlards: 
Radonuclides;  constraint 
level  for  air  emission; 
comments  due  by  3-12- 
96;  published  12-13-95 
Rulemaking  petitions: 
Heartland  Operation  to 
Protect  Environment; 
comments  due  by  3-11- 
96;  put)lished  1-9-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  3-11 -96; 
published  2-9-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
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Afftxjs;  comments  due  by  3- 
11-96;  published  1-31-96 

Boeing;  comments  due  by 
3-11-96;  published  1-19- 
96 

Lockheed;  comments  due 
by  3-11-96;  pubished  2- 
21-96 

McOonnel  Douglas; 
comments  due  by  3-11- 
96;  published  1-10-96 

Textron  Lycoming; 
comments  due  by  3-11- 
96;  published  1-9-96 

Transport  category 
airptenes;  comments  due 
by  3-12-96;  pubished  1- 

Class  D  and  E  airspace; 
comments  due  by  3-15-96; 
pubished  2-lS^ 


Class  E  airspace;  comments 
chje  by  3-15-96;  put>lished 
2-15-96 

Restricted  areas;  comments 
due  by  3-15-96;  published 
2-2-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

School  bus  manufacturers 
and  school  transportation 
providers;  meeting; 
Federal  regulatory  review; 
comments  due  by  3-15- 
96;  published  12-27-95 


TREASURY  DEPARTMENT 
Community  Devetopment 
Financial  Institutions  Fund 

Community  development 
finarx:iai  institutions  and 
bank  enterprise  award 
programs;  comments  due  by 
3-15-96;  published  1-23-96 
TREASURY  DEPARTMENT 
internal  Revenue  Servica 
Income  taxes: 
Future  benefit  accrual  rate; 
significant  reductton 
notk:e;  cross  reference; 
comments  due  by  3-14- 
96;  published  12-15-95 
Inventory  and  natural 
resources  produced  in 
one  jurisdtotk)n  and  soW 
in  another  jurisdictton; 
source  of  income  from 
sales;  comments  due  by 


3-11-96;  published  ;2-11- 

95 
Partnerships;  dis*nbtitirin  of 

marketable  securities; 

comments  due  by  3-13- 

96;  pi^iKshed  1-2-96 
Procedure  aixl  administration: 
Return  infomution 

d»ck>sure;  property  or 

servnes  for  tax 

admMstratkxi  purposes; 

procurement;  comments 

due  by  3-14-96;  published 

12-15-95 

UTAH  RECLAMATION 
MtTIQATION  AND 
CONSERVATION 
COMMISSION 

Natkxial  Environmental  Policy 
Act;  implementatk>n; 
comments  due  by  3-11-96; 
published  1-25-96 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  fdien  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when,  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


•••■••••••••••••••••••••••••••a 

APR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

aaevaaaa*****/    •••aaaaaa* 

DEC95  R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  dace. 

•••••••aaaaataaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa/  aaaaaaaaaai 

AFRDO  SMITH212J  DEC95  R  I 


JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Dociunents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375.  j^ 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below.  i 


OrSv  PiooMiIng  Co(Sk 

*5468 


Superintendent  of  Documents  Subscription  Order  Fonn     c/iarya  your  oni^. 


[jYESy  please  enter  my  subscriptions  as  fblows: 


To  fax  your  orders  (202)  512-2233 


.subscriptions  to  Federal  Register  (FR);  including  the  dally  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year, 

.subscriptions  to  Federal  Register,  dally  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  check  tx)x  below: 

□  Do  not  nnake  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payat)le  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   |    |    |    |    |    |    |    1  -  O 

□  VISA      □  MasterCard    |     |     |     |    [(expiration  date) 


The  total  cost  of  my  order  is  J  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  pareonal  nam* 


(Ptoaae  type  or  print) 


Additional  addmsa/attantion  line 


Street  address 


City,  Stata,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  inckJd^  area  code 


0/94 


Purchase  order  number  (optionaO 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954 


f^i 


,,  i...  ..„..-  ;.i.j  ,^^ ,  ^  »^ 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Refvised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  rec(»dkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  fonnatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Ordar  Piocssong  Code 

7296 


Charge  your  order. 
It's  easy! 


L^  J 


To  fax  your  orders  (202)  51 2-2250 

□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

(Includes  regular  shipping  and  handling.)  Price  subject  to  change; 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


The  total  cost  of  my  order  is  $ 

.  (Includes  re( 

Company  or  personal  name 

(Please  type  or  print) 

Additional  address/attention  line 

Street  address 

City,  State.  Zip  code 

Daytime  phone  including  area  code 

□  GPO  Deposit  Account 

□  VISA     □  MasterCard 


n 


(expiration  date) 


Thank  you  for  your  order! 


4/94 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document         ^ 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processir^g  code:  *6133  Charge  your  order. 

'VT?C  It's  easy! 

X  Hiij^  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  ir^quirtes - (202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-n 


I I  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


L 


J. 


(Credit  card  expiration  date) 


Thank  you  for  your  order.' 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  Td:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rtv  12/91) 
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Public  Laws 


104th  Congress,  2nd  Session,  1996 


Pamphlet  prints  of  public  laws,  often  refen-ed  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton.DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Sectiorr  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscription(s)  as  follows: 


Ontor  ProosMing  Cdd>: 

*6216 


Charge  your  order. 
It'»  Eaeyl 


L^J 


Fax  your  orders  (202)  512-2233 
Phone  your  orders  (202)  512-1800 


.subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2nd  Session,  1996  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Pfbase  Choose  Method  of  Payment: 

I    I  Check  Payable  \o  the  Superintendent  of  Documents 

]-□ 


(Company  or  Personal  Name) 


(Plea.se  type  or  print) 


(Additional  address/attention  line) 


I    I  GPO  Deposit  Account         L 
I    I  VISA  or  MasterCard  Account 


(Street  address) 


City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Orser  No.)  yes   no 

May  we  make  your  namc/addnss  avayable  to  other  mailers? 


,70  D 


(Authorizing  Signature) 

Mail  To:   Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(1/*) 


Microfiche^Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  Issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It's  easy! 

D    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  ^°  '**  >""  °"**"  <^^>  512-2233 


0rd«r  Procwting  Coda: 

*5419 


Federal  Register  (MFFR)  Q  One  year  at  $433  each        □  Six  months  at  S2I6.50 

Code  of  Federal  Regulations  (CFRM5)    □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  check  boi  below: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


□  GPO  Deposit  Account                                 _J  - 

□  VIS  A  □  MasterCard                     (expiration ) 

=n             IE           ni 

(City,  Sute,  Zip  code) 


(Daytime  phone  intruding  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


10/94 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

•  j      Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  serv  ice. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  .Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  and  5  p.m.  Eastern  time). 
Fax:  (202)  5 12-1262  (24  hours  a  day,  7  days  a  week). 
(Rev  1/96)  Internet  E-Mail:  help@eids05.eids.gpo.gov 
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